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WAR TEPARTMENT . . .
Aray Service Forces T (1)
In the Office of The Judge Adwocate General
'Nashington 25’ D. C, o

SPJGH = CM 294880 _ , L3 DEC \134& .

FOURTH ATR'FORCE
SAN FRANCISCO, CALIFORNIA

UNITED STATES

Ve
Trial by G.C.M., convened at
Mountain Homs Army Alr Field,
Mountain Home, Idaho, Dismissal
and confinement for one years

Second Lieutenant Robert C,
Rives, Jr. (0-680715), Air
Corps.

OPINION of the BOARD OF REVIEW
TAPPY EECK, STERN and TREVETHAN, Judge Advocates.

l. The Board of Review has examined the record of trial in the case
of the officer named above and submits this, its opinion, to The Judge
Advocate General.

2, The accused was tried upon the following Charges and Specifi-
cationss ' ‘

CHARGE I: Violation of the 96th Article of War,

Specification: In that Second Lieutenant Robert C. Rives,
“Junior, Alr Corps, Squadron &, 238th Army Air Forces
Base Unlt, did, at Bolse, Idaho, on or‘ahout 15 Febru-
ary 1945, with intent to defraud, wrongfully and unlaw-
fully make and utter to the Logsdon Motor Company, a cer-
tain check in words and figures as follows: ' ,

Amer:.can Trust Company, Cah.fomia and Filmore Street
Branch, San Framcisco, California-

 February 15, 1945

Pay to the : ’
Ordexr of Logsdon Motor Company $100,00
One bundred and 00/100- = = = =Dollars
 No._ /8/ Robert Co Rives, JTe

-Counter Check.

and by means thereof, did‘fraudulently obtain from ReM.
‘ Logsdon, doing business as. the Logsdon Motor Company,



@

Boise, Idaho, labor, materigl and services of the
agreed value of $100,00, then well knowing that he
did not have and not intending that he should have
sufficient funds in the American Trust Company, Cali-
-fornia and Filmore Street Branch, San Francisco, Cali-
fornia, for the payment of said check.

| CHARGE IT: Vielstion of the 94th article of Tare

Specificatlon 1: 1In that Second Lieutenant Robert c. Rives,
Junior, % * #, did, at Los And®les, California, on or
about 25 February 1944, present for approval and pay-
ment, a claim against the United States by presenting
to L. L. Gocker, folonel, Finance Department, Los"
Angeles, California, an officer of the Unitéd States,
duly authorized to approve and pay such claims, in the
amount of $246.80, for.services alleged to have been
rendered to the United States by Second Lisutenant
Robert €. Rives, Junior, for the period of 1 January
1944 to 31 January 1944, which claim was false and _
fraudulent, in that Second Lieutenant Robert C. Riwves,
Junior, had previously rendered a voucher for services
e rformed for the same period of time and had received
payment thereon, 'which claim presented to said L. L.
Gocker, Colonel, Finance Department, was then and there
known by the said Second Lieutenant Robert C. Rives,
‘Junior, to be false and fraudulent,

‘Specification 2: In that Second Lieutenant Robert C, Rives,'
Junior, Air Corps, Squadron 4, 238th Army Air Forces
Base Unit, did, at Casper, Wyoming, on or about 7 March
1944, present i‘or approval and payment, a claim against
the United States by presenting to C, J. Barnes, Major,
Finance Department, Casper, Wyoming, an officer of the

United States, duly authorized t6 g prove and pay such
elaims, in the amount of $210.00 for services alleged
to have been rendered to the United States by Second
Lieutenant Robert C, Rives, Junior, for the period
1 February 1944 to 29 February 1944, which claim was
false and fraudulent, in that Second Lieutenant Robert ¢,
Rives, Junior, had pxev:l.ously rendered a voucher for
services performed for the same period of time and had
received payment thereon, which claim presented to mid
Ce J. Barnes, Major, Finance Department, was then and

- there known by the said Second L:.eutenant Robert C.
Rives, Junior, to be false and fraudulent, -

2
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Specification 3+ Inthat Second Iieutenant Robert . Rives,

Junior, #* % %, did, at San Francisco, California, on or
about 2 June 1944, present for approval and payment a

claim against the United States by presenting to R. H.
Bradshaw, Colonel, Finance Department, San Francisco,
California, an officer of the United States, duly author-
ized to approve and pay such claims, in the amount of
$111.80 for services alleged to have been rendered to the
United States by Second Lieutenant Robert C, Rives, Junior,
for the period of 1 May 1944 to 31 May 1944, which claim

was false and fraudule nt, in that Second Lieutenant Robert C,
Rives, Junior, had previously rendered a voucher for services
performed.for the same period of time and had received pay-
ment thereon, which claim presented to said R. H. Bradshaw,

_-'Colonel, Finance Department, was then and there known by

the said Second Lieutenant Robert C. Rlves, Junior, to be
false and fraudulent.

Specification 4: Intha.t Second Lieutenant Robert C. Rives,

Junior, #* 3 %, did, at Los Angeles, California, on or
about 2 June 1944, present for approval and payment a
claim against ths Unitad States by presenting to L. L.
Gocker, Colonel, Finance Department, Los Angeles, Cali-
fornia, an officer of the United States, duly authorized
to approve and pay such claims, in the amount of $321.80
for services alleged to have been rendered to the United
States by Second Lieutenant Robert C. Rives, Junior, for

. the period of 1 May 1944 to 31 May 1944, which claim was

false and frauwdulent, in that Second Lieutenant Robert C.
Rives, Junior, had previously rendered a voucher for ser—
"vices performed for the same period of time and had received
payment thereon, which claim presented to said L. L. Gocker,

" Colonel, Finance Department, wasthen and there known by -

the said Second Iieutenant Robert C. Rives, Junior, to be ~
false and fraudulent.

He pleaded not guilty to and was found guilty of the Charges and all

Specifications thereunder.

dnced.

for one year.

the redord of trial for action ur_xder Article of ¥ar 48,

3.

The evidence shows that accused had his damaged automobile re=

paired by the Logsdon Motor Company, Boise, Idaho, The repair bill was
- $497.18, of which amount all but $100.00 was covered by a policy of in-

surance.

The Logsdon Company agreed to look to the insurance company

for $397.18 of the repair bill. On 15 February 1945 accused made and

No evidence of previous convictions was intro-
He was sentenced to dismissal, total forfeitures and confinement
The reviewing authority approved the sentence and forwarded
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gave to the Logsdon Company a check for $1Q0,00, dravm on the American
Trust Company, California and Filmore Street Branch, in payment of the :
repair bill less the amount covered by the insurance (R. 7-13; Pros. Ex. 1).
The . check was returned unpaid to the Logsdon Company by the bank and the
bank debited the Logsdon Company account with $100,00, the amount of the
check (R. 10, 13). ~The check was introduced in evidence (Pros. Ex. 2).

‘On 15 February 1945 accused's account in the bank on which the check was
drawn was overdrawn in the amount of $9.57 and during the period, 1 Novem-
ber 1944 to 15 February 1945, the largest balance to accused!s credit in
that bank was $46.52 (Pros. Ex. 3). .

on 1 Fabruary 1944 accused presented to Captain Q. D. Howell, Fin-
_ ance Department, a voucher for $246.80, covering pay and allowances for
.the month of January 1944 and received therefor a check which check was
indorsed by accused and paid by the Treasurer of the United States,. (Pros.
Ex§. 4y 5)s On 25 February 1944 accused presented a voucher to Colonel
L. L. Gocker, Finance Department, for $246.80 covering pay and allowances
for the month of January 1944 and received therefor $246.80 in cash (Pros.
Ex. 6). : ’ : . ) ’

on 31 Méy 1944 accused presented to Major C. . Barnes, Finance De-

partment,‘a voucher covering pay and allowances for the month of May 1944
in the amount of $328.40, less a partial payment of $200 and a deduction
for insurance of §6.60 and received therefor a check in the amount of
$121.80 which accused indorsed and which was paid by the Treasurer of the
" United Spates (Pros. Exs. 10, 11). On 2 June 1944 accused presented to
Colonel R. H. Bradshaw, Finance Department, a voucher covering pay and

d lowances for the month of May 1944 in the amount of #328.40, kss a
partial payment of $210.,00 and a deduction for insurance of $6.60 and
received therefor cash in the amount of $111,80 (Pros. Ex. 12). On the
seme day accused presented to Colonel L, L. Gocker a voucher covering
pay and allowances for the same month (May 1944) in the amount of $321.80
and received therefor $321.80 in cash (Pros. Ex. 13)s -

On 25 February 1944 accused presented to Colonel Gocker a voucher
in the amount of %210.00 covering a partial payment and received that
eémount in cash therefor (Pros. Ex. 7). ,On 7 March 1944 accused presented
to Major Barnes a youcher for pay and allowances for the month of Febru-
ary 1944 in the anount of $244.00 and received therefor a check in that
amount which check was indorsed by accused and paid by the Treasurer of
the United States (Pros. Exs. 8, 9). ' ,

On the dates the vouchers were presented to them, Colonel Gocker,
Colonel Bradshaw, Major Barnes, and Captain Howsll were officers of the
United Sjates authorized to approve and pay claims presented by military
personnel for services reridered (Pros. Ex. 15-19). .

4e Accused, having been fully informed of his rights, elected to
malke an unsworn statement to the court through the defense counsel. In

4
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this statement accused said that he had been under considerable mental
strain due to the death-of his father, the illness of his mother, marital
difficulties, the death of an infant son,.and his own physical condition
(Re 31-33; Def. ExS. B, G). Accused had been suffering from a rectal
condition and had undergone four operations therefor (Re. 35; Def., Exs
Cy Dy E, Fo B

In a pre-irial statement by accused received in evidence .he. claimed
that restitution of-the monies had been made (Pros, Ex. 14).,. The testi=s:-
nony of one witness tended’to corroborate this claim (R. 29). Drosecutn.gn's
exhibit 13 showed that 321;80 had been- repa:.d.

5. The evidence clearly shows that. accused ‘at, the time and place
alleged in the Specificationof Charge I made and uttered to the Logsdon
Motor Company a check for $100 and that the check was “dishonored by the
bank on which it was drawne . At no time during a period of two and a half
months prior to the making and uttering of the check did accused have sufe
ficient funds in the bank to pay the check, From these facts the court
was aguthorized to infer that accused knew that he did not have sufficient
funds to his credit in the bank to pay the check and that he did not ine
tend to have, From the facts and circumstances the court was likewise
Justified in finding that the making and uttering of the check was wrong-
ful, unlawful and with intent to defraud. :

The evidence further clearly shows that on the dates and 4t the places
alleged in the Specifications of Charge II accused made false claims
against the United States by presenting false vouchers to officers of the
United States who were authorized to pay such vouchers and by receiving
cash and checks which he indorsed in payment of those vouchers.

The evidence supporting the findings of guilty of the Specifications
under Charge II consists of the introduction in evidence of copies of the
fraudulent vouchers, and supporting receipts and checks signed and in-
dorsed by accused; by the introduction of copies of vouchers showing prior
valid payments to accused for the same periods covered by the fraudulent
vouchers; and by evidence showing that the signatures on the copies-above-
mentioned were thoss of accused, It was thus shown that after accused
had presented vouchers for pay and allowances to which he was entitled he
subsequently presented vouchers for pay and allowances covering periods
for which he had already received payment and that he received payment
for those false vouchers. The court was, therefore, justified in its
findings of guilty. ) - : ‘

"There is some evidence that accused made restitution of at least a
part of the funds which he received as a result of presenting the false
claims, Restitution, however, is not a defense but may be cons:Ldered in
mitigation,
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. Accused, prior to making the false claims, had been under consider-
atle emotional strain due to the premature birth and subsequent death of
his son and other family troutles. He was suffering from a physical
- condition which necessitated four operations. Despite considerable pain
he continued his training, In the statement made by his counsel accused
- gayd that these troubles brought him #to a high pitch of desperation, I
did not know where to turn or what to do. Things had been getting steadily
more horrible forme. I was losing all the things I held dear while tied
down by duty and undergoing a series of terribly painful physical and
psychological experiences. Things went out of control.® There is nothing
in the record to indicate that accused was not responsible for his acts,

On the contra.ry, a psychiatrist testified that accused #knows right from
wrong a.nd is not insane.®

6. Records show that accused is 24 years of age and that he is div-
" orced. He graduated from high school and attended the University of
Southern California, from-1939 to.1942 but did not graduate. He enlisted
in 1942 and became an aviation cadet. He. was commissioned a second lieu-
tenant on 24 May 1943. '

7. The court was legally constituted and had jurisdiction of accused’
and the offenses. No errors injuriously affecting the substantial rights
of accused were committed during the trial. In the opinion of the poard
of Review the record of trial is legally sufficient to support the findings .
of guilty and the sentence and to warrant confirmation of the sentence.

The sentence imposed is authorized upon conviction of-a violation of
Article of War 96 or Article of War 94. -

o @WW{V » Judge Advocate.
. E

s Judge Advocate.

y ;rudge Xdvocate,"

-

==, Judge Advocate,



(7)

SPJGH - CM 294880 ) 1st Ind
Hq ASF,  JAGO, VWashington 25, -D. C. val 4+ 1940
TO: The Secretary of Yar

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there
are transmitted herewith for your action the record of trlal and the
* opinion of the Poard of Review in the case of Second Lieutenant Robert C.
Rives, Jr. (0-630715), Air Corps.

2. Upon trial by general court-martial this officer was found .

- guilty of wrongfully and unlawfully making and uttering a check in the
amount of $100 with intent to defraud, in violation of Article of Var

96, and of presenting four false claims totalling $890.40 against the .
United States, in violation of Article of War 94. He was sentenced to -
dismissal, total forfeitures and confinement for one year. The reviewing
authority approved the sentence and forwarded the re cord of trial for
action under Article of War 48.

3. A sumary of the evidence may be found in the accompanying
. opinion of the Board of Review. The Board is of the opinion that the

- record of trial is legally sufficient to support the findings of guilty
and the sentence and to warrant confimation of the sentence, -I concur
in that opinions After having his damaged automobile repaired, accused
made and gave to the repairing company a check for $100 in part payment
- for the repair bill¢ The company agreed to look to an insurance company
for the balance of the bill, On the date accused made and uttered the
$100 check his account in the bank was overdrawn. For more than three
- .months immediately preceding the making and uttering of the check,
accused!s bank account was never large enough to cover the check. The
check was returned to the company unpaid by the bank, .

During the period 25 February 1944 to 2 June 1944 accused made
and presented for payment to finance officers of the United States four
false vouchers and received $890.40 in payment thereof. These vouchers
were for pay and allowances for periods for which accused had previously .
presented vouchers and received payment. Accused in a pre-trial state-
ment stated that he had made full restitution of all money received on
the false vouchers. The prosecution introduced evidence showing that
restitution of $321.80 had been made.

Prior to his present difficulties, accused's record of service
was without blemish, Prior to and about the time he became involved
in his present difficulties accused and his wife were divorced; his
infant son died; his father died; and accused underwent four operations
for a rectal conditione It is apparent that accused was under consider-

able physical and mental strain at the time the offenses were committed.
. . N . . . .
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He has made restitution of the funds obtained by reason of. the false
voucherse

In view of the foregoin s I recommend that the \.xentence be
confirmed but that the forfeitures and confinement be remitted and
that the sentence, as thus modn.ﬁed, be cdrried into executions

2 Incls , THOMAS H. GREEN
1. Rec of trial : Major General -
2. TForm of action - The Judge Advocate General

( sentence confirmed but forfeitures and confinement remitted, d4s modified
ordered executed. GCMO 21, 25 Jan 1946).



WAR DEPARTMENT ' ' _ (
Army Service Forces . S 9)
In the Office of The Judge Advocate Ceneral
Washington, D.C.

SPJCH — CM 294895 B 2550 aun
" UNITED STATES ; AAT‘{IN“ANTRIDIVISION

V., ) Trial by G C.M., convened at

) Camp Chaffee, “Arkansas, 23 “ ~

Private JAMES E, &’?“‘IELD . ). . November 1945. Dishonorakle

(35764854), Company F, ) discharge and confinement for
324th Infantry. , ) one (1) year: Disciplinary
' ) Barracks, A

-

HOID]NG by the BOARD OF REVIEY .
TAPPY, BECK, STERN and TREVETHAN, Judge Advocates.,

e Em wr w e o - o e wm

l. The record of trial in the case of the a.bove-named soldier
has been exanined by the Board of Review,

2. The accused was tried upon the following 'Charge and Specifi-
cationg

CHARGEs Violation of the 58th Article of War,

Specification: . In that Private James E, Hatfield, Company
nEw, 324th Infantry, did, at Camp Chaffee, Arkansas .
on or about 30 August, 1945 desert ths serviece of ths
United States and did remain absent in desertion until
he was apprehended at Columbus s Oh:Lo on or about 8
October, 1945, o

7" Accused pleaded not guilty to and was found guilty of the Charge and
Specification, No evidence of previous convictions was introduced.
He was sentenced to dishonorable discharge, forfeiture of all pay and
allowances due or to become due and confinenent at hard labor for one
year. The reviewlng authority approved the sentence, designated the
Tnited States Disciplinary Barracks, Fort Leavenworth, Kansas, as the
~ place of conf:memant. and forwarded the record of trLal pursuant to

Article of War 50*.

<

: 2, The prosecutionjnbroduced competent evidence to show that on

. 30 August 1945 accused g¥sented himself without leave from his organiza-
tion at Camp Chaffee, Arﬁansas, and. remained absent until 8 October 1945
when he was confined in the post guardhouse, Fort Hayes, Ohio (R. 83
Pros, Exs.'C, D). In addition to the foregoing, the prosecution intx’o-
duced the depositions of certain individuals to establish that on or

-
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about 23 Ssptember 1945 accused sought and obtained the employment he
had held prior to his entry into military service, telling his employer
that he had been discharged from the Army, and that on 8 October 1945
he was apprehended by military police at his place of employment. The
deposition evidence further establishes that accused wagz dressed in
civilian clothes when apprehended and that he informed the arrssting
policeman that he was "tired of the Army® (R. 9; Pros. Exs. E, F).

4. After his rights had been fully explained to him, accused
elected to give sworn testimony in his own behalf. He testified that.
after return from his recuperation furlough he absented himself without
leave and went home because his wife was Wstepping out" with other men,
After deciding to divorce her he obtained employment in order to earn
sufficient funds to finance a divorce (R. 10). He.denied that he told
his employer that he had been discharged from the Army and he also '
asserted that he offered no resistance when military police came for
him (R, 11). : .

" 5. Accused was trisd and convicted of desertion, a capital offense
in time of war (A.W, 59; Executive Order 9048, February 3, 1942). Depo-
sition testimony is not admissible againet an accused in a capital case
(AN, 25), except, however, thats '

"Under express consent of the defense made or pre-

. sented in court, but not otherwise, a court may admit
deposition testimony not for the defense in a capital
case". (MM, 1928, par. 119a).

Then the depositions were here offered and admitted in evidence it does
not appear that the defense expressly waived its objection under Article
of War 25 and cnsented to their admission. Defense counsel merely
stated that the "defense has no cbjection as such, but I reserve the
right to object to any particular question" contained in the depositions
(R. 9). Subsequently defense counsel objected to a portion of one of
the depositions but his objection was ‘overruled (R. 9). )

" The failure of defense counsel to object to the introduction
of a deposition against an accused in a capital case does not constitute
express consent to its use and a waiver of accused's rights under Article
of War 25 (MU0 6543, Thacker; MM, 1928, par. 119a). Even if a state~ °
ment by defense counsel that he has no objection to the introduction of
a proferred deposition should constitute something more than a failure
to o jact, nevertheless it falls far short of constituting the express
consent here requisite. In our opinion the defense can bae said to have
expressly consented to the introduction of a deposition against an
accused in a capital case only if the defenss in clear and unequivocal
terms expressly agrees to waive the accused's rights under Article of
War 25. Not only doss the brief statement of defense counsel here fail

2
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expressly to state that accused's rights undsr Article of War 25 were
waived but furthermore it is hot even clear that defense counsal ,

. realized that accused possessed particular rights under that article
of ‘far. Accordingly, we are of the opinion that these depositions
were improperly admitted in evidence. It thus becomes unnecessary for
us to cmsider the further question of whether "express consent of the
defense" means merely the casent of defense counsel or whether it
also includes the express consent of the accused himself,

When a comviction of an accused rests uuon both conpetent and
incompetent evidence, the conviction can only be sustained if the com-
petent evidence is of such quality and quantity as practically to compel
in the minds of conscientious and reasonable men the finding of guilty.
If the incompetent evidence is eliminated from the record and the com-
petent evidence remaining is not of such probative force as virtually
tn-compel a finding of guilty, the finding must be disapproved (Dig. Op.
JAG 1912-30, sec. 1284, p. 6343 CM ETO 1693, Allen), It is not enough
that the competent evidence, if standing alme in the record of trial,
would have tipped the scales against accused and warranted the court's
finding of guilty; the competent evidencc itself must be so canclusively
determinative of the issues involved that there exists no reasonable
prospect that the court!s findings would have been different had the
incompetent evidence not been before it (CM ETO 2625, Pridgen).

The incompetent evidence is overwhelming in evidencing an intent
permanently to remain away from the military service and there can be
1ittle doubt but that it contributed immeasurably in influencing the
‘court's decision. The competent evidence, on the other hand, establishes
1ittle more than an unauthorized absence of 39 days duration and stand- -
ing alone falls far short of possessing such probative value as practi-
cally to compel a finding of gullty of desertion., Accordingly, the
-racord of trial is legally sufficient to support only so much of the

* findings of guilty as involve findings of guilty of absence without
leave in viclation of Article of War 61 ‘for the period of time alleged
and lsgally sufficient to support the sentence. ,

%«—w 7 ‘M;{Judge. Advocate |
% ; M Judge Advocate

Judge Advocate

/¢t . , Judge Advocate
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SPJGH-Cii 294895 . ; 1st Ind - - o g 1008
Hq ASF, JAGO, Viashington, D. Ce. vi &t

TOs ‘The Secretary of Var

1. In the case of Private James E. Hatfield (35764854), Company
. Py 324th Infantry, attemtion is invited to the foregoing holding by
the Board of Review that the record of trial is legally sufficient to
support only so mucn of the findings of guilty as involves findings of
guilty of absence without leave for the period of time alleged, in vio-
- lation of Article of War 61, and legally sufficient to support the sen=—
tence, '

2. I concur in the holding by the Board of Review and for the
reasons therein stated recommend that so much of the findings of guilty
of the Charge and its Specification be vacated as involves findings of
guilty of an offense by accused other than absence without leave for
the period of time alleged, in violation of Article of War 61, and that
all rights, privileges and property of which accused has been deprived
by virtue of that part of the findings so vacated be restored. The

. approved sentence in this case involves dishonorable discharge, forfeiture
of all pay and allowances due or to become due and confinement at hard
labor for one year. Since the sentence is based upon a finding of ’
gullty of desertion and since the Board of Review has found the record
of trial legally sufficient to support a finding of guilty of absence .
without leave only, it 1s recommended that the period of confinement
be reduced to six months and that the execution of that portion of the
sentence involving dishonorable discharge be suspended and that a post
stockade be designated as the place of confinement,

3. This case is submitted for the action of the Secretary of
Viar for the reason that this ‘'office has been informed that the 44th
Infantry Division was inactivated on or about 30 November 1945.

4e Inclosed is a form of action designed to carry into effect
the recommendation hereinbefore made, should such action meet with

your approval \/Q

2 Incls THOLAS H. GREEN
1 ~ Record of trial . Kajor General
——<.= Form of action The Judge Advocate General

( 1;‘indings vacated in part. Confinement reduced to six months, but execution
of portion involving dishonorable discharge suspended. As modified ’
sentence executeds GCMO 36, 5 March 19/6),



WAR DEPARTMENT
Army Service Forces (13)
In the Office of The Judge Advooate General
Washington, D.C.

SPJGK = CM 294896
23 DEC 1945

UNITED STATES FORTY-FOURTH INFANTRY DIVISION

Ve Irial by G.C.M., convened at
Camp Chaffee, Arkanssas, 15
November 1945. Dishonorsable
discharge and confinement for
one (1) year. Disciplinary
Barracks.

Private First Class-MARCUS
FAULKNER, JR (17014759), 44th
Cavalry Reconnaiseance Troop,
44th Infantry Division.

N e s s S Nt s g

HOLDING by the BOARD OF REVIIW
MOYSE, KUDER and WINGO, Judge Advooates.

l. The Board of Review has examined the record of trial in the case
of the soldier named above,

. 2+ Accused was charged with two ebsences without leave, one for 31
deys (Specification 1 of Charge I) and the other for less than 1-1/2 days
(Specification 2 of Charge I), and was found guilty only of the latter une
authorized ebsence. The record of trial is legally sufficient %o support
this findinge He was additionally ocharged with larceny of an automobile.

as followst:

CHARGE II: Violation of the 93rd Article of War.

Specification:t In that Private First Class Msrcus Faulkmer, Jr.,
44th Cavalry Reconnaissence Troop, did et Fort Smith, Arkensas,
on or about 10 October 1945, feloniously take, steal, and drive
away 8 privately owned automobile, Willys Model 441, Americar,

4 Door Sedan, Year 1941, Notor Number 72636, Serial Auto Body
Number, 72178, License Number 1D5897, New York State, Value about
$982.00, the property of CH (Captain) Beller, 44th Infantry
Division.

The findings of the court as to this charge and its specification were as
followss

"0f the Specification of Charge II:t Not guilty.

"0f Charge II: Not Guilty, but guilty of violation of Article
of War 96, in that you were, in the vicinity of Clarksville,
Arkenses, on or about 10 October 1945, wrongfully in
possession of a privately owned automobile, Willys Model
441, Americar, 4 Door Sedan, Year 1941, Motor Number 72636,
Serial Auto Body Number 72178, License Number 1-D5897, New
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York State, value about $982.00, property'of Captain Beller,
' 44th Infantry Division, known by you to be stolen and did
on the same date seripusly demsge same."

One previous conviction by a summary court-martial for feilure %o repair at
the fixed time for night drill on 17 January 1945 was considered by the court.
"In that cese acoused was sentenced to confinement at hard lebor for one month
and forfeiture of $18.06 of his pay. In the instent cese he was sentenced

to be dishonorably discharged the service, to forfelt all pay and allowanoces
due or to becoms due, and to be confined at hard labor for one year. The
reviewing authority approved the sentence and forwarded the record of trial
for aotion under Article of War 503.

3., The form of the findings is contrary to that recommended in both

the Manual for Courts~Martial, 1928 (pars. 78b and o, and Appendix 6, p.

267), and Var Department TM 27-255, kilitary Justice Procedure (Secs. 105-107,

and Appendix, p. 156), and is subject to marked oriticism, but the Board of

Review oconsiders that the real issue involved is whether or not the offense

of which the cour® sought to find accused guilty is a lesser included offense

of that charged, namely, larceny. Since the Board has resolved this question
" in the negative, a consideration of the technical sufficiency of the form of

the findings would be superfluous.

4,” The controlling principle in the determination of the propriety
of the substitution of an included offense by e courte-martial is found in
the following extract from paragraph 78c, Meanual for Courts-Martiel, 1928,
page 65 (see also T 27-255,par.106):

"lesser Included Offense. - If the evidence fails to prove
the offense charged but does prove the commission of a lesser
of fense necessarily included in that charged, the court may by
its findings except appropriate words, etc., of the specifiocation,
and, if necessary, substitute others instead, finding the accused
not guilty of the excepted matter but guilty of the substituted
matter. * * *" (Uhderscoring supplied).

R Larceny is the "teking and carrying away, by trespass, of personal
> property which a trespesser knows to belong either generally or specifically
£:to another with intent to deprive such owner permanently of his property
s therein" (lCM, 149g) (underscoring supplied). Unless there is a trespass
by the offender in the appropriation of the property or an intent to convert
an article at the time it is purportedly borrowed or hired, or unless the
possessicn is obteined by some means which mey be assimilated to trespass
by reason of the artifice employed in obtaining possession there can be no

larceny (idem). As set forth in the Manual (idem) the elements of the
. offense aret ' .- '

"(a) The taking by the acocused of the property as allegeds
(b) the carrying away by the accused of such propertys (c) that
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such property belonged to a certaih other person named or: described;
() that such property was of the value alleged, or of some value;
and (e) the faocts and circumstences of the case indiceting that

the taelking and carrying away were with & fraudulent intént to
deprive the owner permanently of his property or interest in the
goods or of their value or a part of their value." ‘

Wnile, therefore, at least temporary possession of a stolen article by the

of fender is necessary (idem) the required possession is clearly that which

the offender obtained by virtue of his having "taken the property" in one

of the inhibited methods previously desoribed, and it is unlewful possession
thus obtained and only such possession that is necessarily included in
larceny. The very finding negatives such possession = by its action the

court specifically found that accused had not stolen the automobile but
merely had unlawful possession of it with knowledge of its having been

stolen, very apparently by some third person, for otherwise it may be safely
presumed that the court would have found accused guilty of larceny. Certainly
it would be charging the jury with doing a vain, inconsistent and meaningless
act to conclude that it intended to exonerate the accused of having stolen

the automobile and at the same time to hold that accused had unlawful posses- .
. 8ion of en automobile which he had stolen. 1In our opinion the court's find-
ing is equivalent to a conclusion that accused obtained possession of or
received stolen property other than by having stolen it himself, an offense
not included in but separate 'and distinet from arceny (see CM 120948,

120949, Dig. Op. JAG 1912-40 (451) (43), p. 327).

It goes without saying that unlawful possession may be obtained
in numerous ways. As pointed out in CM 151032, Yewell et al, in which the
Board of Review held that a finding of unlawful possession of certain
personal property was not a lesser included offense of larcenys

"5, The offense of which Privates Yewell, Strakey and Liles
were convicted, i.e., unlawfully having theautomobile in their
possession, to the prejudice of good order and military discipline,
in violation of the 96th Article of War, is not necessarily included
in the offense of larceny of the automobile. A ocharge of larceny
obviously inocludes the element of being in unlewful possession of
the thing alleged to have been stolen, but it does not include all
kinds of unlawful possession of that thing. For example, one might
innocently and in good faith purchase a stolen article from a thisf,
believing the latter to be the owner thereof, and thus come into
unlawful possession of such articlej but suoh unlawful possession
would not be the kind included in larceny. Here the accused were
found guilty of unlawful possession without specifying the kind of
unlewful possession. Since all kinds of unlawful possession not

' included in larceny were not excluded from the findings of gullty
the convictions in this case are not of an offense necessarily in-
cluded in the offense alleged and for which the accused were tried
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~and the flndings of guilty were therefore unauthorazed and illegal.™

This holding was approved by The Judge Advooate General in an opinion rendered
to the reviewing authority in CM 198798, Sherwood, which involved the idons
tical questions

"5, The case of Yewell, et.al, has not been overruled. There
mey be wrongful possession which is in no way comnected with larceny, -
and not a lesser -included offense of larceny, and therefore is not
'necessarily included in that charged' (Par. 78 Ss MeColMe, 1928xcl 151032.
Yewell, et al).
"§, Vhile the evidence in the instant case may have warranted
conviction of larceny on the theory that accused was found in posses=
sion of recently stolen property and made no explanation of such
possession, the court by its finding escquitted him of larceny. Un-
doubtedly, therefore, the court was not convinced that he came into
possession of the property by trespass.. The findings do not indicate
how he acquired possession of the tickets which they desoribe as
‘wrongfully' in his possession.  Trespass being eliminated and the
kind of wrongful possession not being specified, it cannot be said
that the offense found was necessarily included in that charged =
larceny.
‘"The Board of Review has held recently that on a charge of
larceny of enautomobile, an accuseéd may be found guilty of wrong-
~ ful conversion, but there the identical trespass and asportation

remain and only the intent permanently to deprive is changed in

the findings or action. Such cases furnish no precedent for sustain-

ing the findings in this case,” S |
_The oplnion is thus summarized in Digest of Opinions of The Jhdge Advocate
“General, 1912-1940, section 451 (43), page 3281

"Accused was charged with larceny of six Y.M.C.A. coupon
books, under A.W. 93, end found not guilty of larceny but guilty
of wrongful possession of them, under A.W. 96. The court by its
finding acquitted him of larceny. The findings do not indiocate
how he acquired possession of the tickets which they describe as
~twrongfully' in hie possession, but undoubtedly the court was
not convinced that he came into possession of the property by
trespass. ITrespass being eliminated and the kind of wrongful
possession not being specified, it cannot be said that the offense
found was necessarily included in that charged, viz, larceny.
There may be wrongful possession which is in no way connected
with larceny, and not a lesser ihocluded offense of larceny.

C.M. 198798 (1933," '

It is, of course, apparent that the finding that accused "did on the same
day seriously damage sams" (the automobile) is not allesser included offense

P
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of larceny. As the Board finds the record of trial legally insufficient

. to support the findings of guilty of Charge II and its speoification, the
only offense of which accused was properly found guilty was absencé without
leave from about 2000 10 October 1945 to about 0630 12 October 1945,
Therefore, while the sentence imposed is legal in the opinion of the Board
it is excessive.

- 3. For the reasons stated, the Board of Review holds the record of
trial legally insufficient to support the finding of guilty of Charge II
‘and its specification, and legally sufficient to support the finding of
guilty of Charge I and Spec:.ficatlon 2 thereof and the sentence,

Wt mqu—{ , Judge Advooate

Well o ,é /):Jq , Judge Advooate

éuﬁ CU. a/gﬁ P , Judge Advooate
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SPJGK = CM 294896 1st Ind
Eq ASF, JiGO, Washington 25, D.C.

TC0: The Secretary of War ,

1. 1In the case of Private First Class Marcus Faulkmer, Jr. (17014759).
44th Cavalry Reconnaissance Iroop, 44th Infantry Division, attention is ine-
vited to the foregoing holding by the Board of Review that the record of
triael is legally insufficient to support the finding of guilty of Charge II
and its specification, and legally sufficient to support the finding of
guilty of Charge I and Specification 2 thereof and the sentenoce.

2. 1 concur in the holding by the Board of Review and for the reasons
therein stated recommend that the finding of guilty of Charge II end its
specification be vacated. As the only offense of which accused was properly
found guilty wes absence without leave from about 2000 10 Qctober 1945 to
about 0630 12 October 1945, I further recommend that only so much of the
sentence he approved as provides for confinement at hard labor for two
months and forfeiture of two-thirds of accused's pay per month for a like
period, and that a post. guardhouse be designated as the place of confinement,

1

3. This case is submitted for the action of the Secretary of War for
the reason that this office has been informed that the 44th Infantry Divi-
sion was inactivated on or about 30 November 1945,

4. Inclosed is a form of action designed to carry into effect the
recommendation hereinbefore mede, shou such action meet with your
approval. '

2 Incls THOMAS H. GREEN

1. Record of trial Major General
2. Form of action The Judge Advocete General

( Findings and sentence vacated in parge GCMO 38, 5 March 1946),
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WAR DEPARTMENT |
Army Service Forces
In the Office of The Judge Advocate General
Washington, D.C.

SPJGN

CM 294897
UNITED STATES g 44TH INFANTRY ITVISION
Ve ) Trial by G.C.M., convened at

' ) ° Camp Chaffee, Arkansas, 15
Private JOHN H. DUNCAN ) Novenber 1945. Dishonorable
(44033117), Company F, ) discharge and confinement for
114th Infantry. ) one (1) year. DIisciplinary

’ ) Barracks. '

: HOLIING by the BOARD OF REVIEW
LIPSCOMB, O'CONNOR and MORGAN, Judge Advocates.

’

l. The record of trial in the case of the soldier named above
has been examned by the Board of Review. .

2. The accused was tried upon the following Charges and Specifi-
cations: . '

CHARGE I: Violation of the 96th Article of War.

Specifications In that Private John H Duncan, Company F,
114th Infantry, having been restricted to the limits
of the Regimental Area, did at Camp Chaffes, Arkansas,
on or about 10 October 1945, break sald restriction
by going to Fort Smith, Arkansas.

CHARGE IT: Violation of the 93rd Article of War.

Specification: In that Private John H Duncan, 114th In-
fantry, Company F, did at Fort. Smith, Arkansas, on
or about 10 October 1945, feloniously take, steal
and aid and abet in driving away a privately owned
automobile, Willys Model 441, Americar, 4 Door
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Sedan, Year 1941, Motor Number 72636, Serial

Auto Body Number 72178, License Number 1D5897,

New York State, Valhe about $922.00, the pro-

perty of CH (Captain) Beller, 44th Infantry

Divisien.
The accused pleaded not guilty to both Charges and Specifications and
was found guilty of Charge I and its Specification and not guilty of -
Charge IT and its Specification, "but guilty of violation of Article
of War 96, in that you were in the vicinity of Clarksville, Arkansas,
on or about 10 October 1945, wrongfully in possession" of the car
described in the Specification, "known by you to be stolen and did
on the same date seriously damage said automobile." After evidence
was introduced of a previous conviction by summary court-martial of
absence without leave for two days, he was sentenced to be dis-
honorably discharged the service, to forfeit all pay and allowances
due or to become due, and to be confined at hard labor, at such place
as the reviqwing authority might direct, for one ysar. The reviewing
authority approved the sentence, designated the United States Dis-
ciplinary Barracks, Fort Ieavenworth, Kansas, as the place of con-
flnement, and forwarded the record of trial for action under Article
of War 50%. :

. 3. The evidence is legally sufficient to support the findings

.of guilty of Charge I and its Specification. The findings as to
Charge II and its Specification which, as drawn, alleges the larceny
of an automobile in violation of Article of War 93 presents the only
problem requiring discussion. Despite the gross irregularity as to
form, it is clear that the court found the accused not guilty of the
larceny of the car but guilty of wrongful possession of the car
knowing it was stolen, in violation of Article of War 96:° That ‘part
of the finding which alleges that accused damaged the car bears no
relationship to the offense charged and may be reéjected as irrelevant
and non-prejudicial surplusage.

4. The finding that accused was in the wrongful posse351on of
the automobile knowing it was stdlen is supported by the evidence, but
the question arises whether such finding is permissible under a Speci-
fication alleging larceny. The court cannot by substitutions and ex-
ceptions find an offense different in "nature or identity® from the
offense charged, although it may find an offense "necessarily included
in that charged® (MCM, 1928, par. 78c).

The specific problem here presented was considered by the
Board of Review in Ci 294896, Faulkner, a companion case to the pre-
sent one. It was thers held that the offense of wrongful possession
of an automobile knowing it was stolen was not necessarily included
in the offense of larceny of the car. This conclusion is sound, and it
is hereby adopted and followed.
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5. For the reasons stated the Board of Heview holds the record
of trial legally insufficient to support the findings of guilty of
Charge IT and its Specification. Furthermore, since the maximum
sentence for the only offense sustained, breach, of wéstriction, is
forfeiture of two-thirds pay and coni‘lnement at hard 1@bor for one
month, the Board of Review holds the record of trial legalYy suffi-
cient to support only that much of the sentence. o~

%‘W C@ /%Mmge Advocate.

/ ,(///"// 3,;4 ’/Z/f/'/ , Judge Advocate.

W%*V Judge Advocate.
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SPJGN~CM 294897 1st Ind I
Hq ASF’ JAm, Washington, Do Co N
TO: The Secretary of War

1. In the case of Private John H. Duncan (44033117), Company F,
11l4th Infantry, attention is invited to the foregoing holding by the
Board of Review that the record of trial is legally insufficient to
support the findings of guilty of Charge IT and its Specification,
and legally sufficient to support the findings of guilty of Charge I
and its Specification, and only so much of the sentence as provides
for forfeiture of two-thirds pay and confinement at hard labor for one .
monthe. .

2. I concur in the holding by the Board of Review and for the :
reasons therein stated recommend that the findings of guilty of Charge .
II and its Specification and so much of the sentence as is in excess
of forfeiturse of two-thirds pay and confinement at hard labor for one
month be vacated and that all rights, privileges and property of which

. accused has been deprived by virtue of that part of the findings and
sentence s0 vacated, be restored, and that the sentence as' tlms modi~-
fied be ordered exacuted.

3. This case is submitted for the action of the Secretary of War
for the reason that this office has been informed that the 44th Infantry
Division was inactivated on or about 30 November 1945. .
. 4o Inclosed is a form of action designed to carry into effect

the recommendation hereinbefore made, should such action meet with youwr °
approval. .

2 Incls - THOMAS H. GREEN
" 1 - Record of trial . Major General
2 - Form of asction The_gudge Advocate General

( Fhndings and sentence vacated in part. GCWO 37, 5 M5 reh 1946).
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WAR DEPARTMENT * | (23)
© Army Service Forces
In the Office of The Judge Advocate General
Washington, D. C.

SPJGK - CM 294 913
17-JAN (246
ARLY AIR FORCES
EASTERN FLYING TRAINING COMMAND

UNITED STATES

Ve
Irial by G.C.M., oonvened at
Turner Field, Albany, Georgisa,
5 November 1945. Dismiasal.

First Lieutenant DUDLEY K.
DRAPER (0=~1548740), Air
Corps.

Ve el s N N N N

. OPINION of the BOARD OF REVIEW
MOYSE, KUDER and WINGO, Judge Advocates.

1. The Board of Review has examined the record of trial in the case
of the ofiicer named above and submits this, its opinion, to The Judge Ad=~
vocate General.

2. Thenaccu$ed wes t};ad upon the fd%}owing Chargesv%Pd Speoificatioes:
CHARGE It Violation of the 94th Article of War.
Specification 1:' (Finding of not guilty). .
Specificﬁtion 2: (Finding of not guilty).
Specification 3: (Finding of not guilty). -

Specification 43 In that Firat Lieutenant Dudley K. Draper,
Squadron B, 2109th AAF Base Unit, Turner Field, Albany,
Georgia, did, at Fort Jackson, South Carolina, on or about
31 March 1943, present for payment a olaim against the
United States by presenting War Department Form 336, Revised,
Pay and Allowance Account, for the month of March 1943, to
Finance Qfficer, at Fort Jackson, South Carolina, an offiocer
of the United States duly authorized to approve and pay such
claims, in the amount of Iwo Hundred Seventy~two Dollars and
Forty-eight Cents (§$272.48), for services alleged. to have
been rendered to the United States by the said First Lieutenant
Dudley K. Draper, which claim was false and fraudulent in that
it omitted as a debit on said Pay and Allowance Account a
Class "E" Allotment in the sum of One Hundred Twenty-five
Dollars ($125.00), made by the said First Lieutenant Dudley K.
Draper, and was then known by the said First Lieutenant Dudley
K. Draper to be false aml fraudulent.,

NOTE: Specifications 5 to 22 inclusive are identiocal in form with
Specification 4 except as to date presented and period covered,


http:COMMA.ND

.(24)

for Sept. 1944 Blytheville, Ark.

Blytheville, Ark.

CHARGE II: Violatién of the 95th Artiocle of War,

RS e
. place where presented, location of the finance officer to
" whom presented and amount, which excepted matters are as
follows, respectively:
Date pre-
. sented and Location of
" period cove= Place where Finance Officer
Speo. ered presented to whom presented Amount
6 30 Apr 1943 Fort Jackson, Fort Je.ckson, $ 268,98
: South Caroline South Caroline

6 31 May 1943 w " - RT72.40

7 30 June 1943 " " 174.60
'8 31 July 1943 Maxwell Fleld, Maxwell Field, 50.00

Al sbams Alabama :

9 31 Aug 1943 " " 185.10
10 30 Sept 1943 " " 95,97
11 31 Deo 1943 . Newport AAFld, Camp Jos T. Robinson, 288.74

: Newport, Arkanses Ark,
12 31 Jen 1944 - n ' " 289,99
13 29 Feb 1944 " " 288,59
14 31 Mer 1944 " " ’ 289,99
15 30 Apr 1944 Blytheville AAF1d, Valnut Ridge AAFld 197.63
Blytheville, Ark, Weolnut Ridge, Ark.

16 31 May 1944 " " 381.66
17 27 June 1944 " Blytheville AAF1d, 245.00
' . Blytheville, Ark, v
18 20 July 1944 laxwell Field, Mexwell Field, 44,29

‘ for June 1944 Alabama ‘Ala bame
19 31 July 1944 n ' " 313.99
20 31 Aug 1944 " S " 289,99
21 (Finding of Not Guilty) »
22 31 Oot 1944 Blytheville AAFld, Blytheville AAFld, 139,30

Specification 1: In that First Lieutenant Dudley K. Draper,
* * %, did, at Fort Jackson, South Carolina, from about
December 1942 to about June 1943, with intent to deceive,
officially certify on War Department Form 336, Revised, Pay
and Allowance Acoount, for pay and allowances each month
beginning with the month of December 1942, to and including
the month of June 1943, to the Finance Officer, at Fort
Jackson, South Carolina, that the statement and acoount as

stated on each of the said War Department Forms 336, was true and
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oorrect, which statements were known by the said First
Lieutenant Dudley K. Draper, to be untrue in that a Cless
"E" Allotment in the sum of One Hundred Twenty-Five Dollars

" ($126.00) theretofore authorized. by the said First Lieutenant
Dudley K. Draper, was not listed as e debit upon said forms.

And six additional specifications identical in form with

Specification 1, except as to period covered, place where
certified, and location of finance officer to whom presented,
which excepted matters are as follows, respectivelys

Location of
Specs Time made and  Place of Finance Officer
i period covered Certifiocation to whom presented
2 July 1943 to  Maxwell Field, Maxwell Field,
" Sept 1943 incl . Alabama Alabems
"3  Deo 1943 to Newport AAFld, Camp J. T. Robinson,
March 1944 inel Newport, Ark. Arkansas
4 Apr 1944 to Blytheville AAFld, Jalnut Ridge AAF1d,
May 1944 incl Blytheville, Ark. Walnut Ridge, Ark.
5  June 1944 " Blytheville AAF1d,
Blytheville, Ark.
6 July 1944 to " Maxwell Field, Maxwell Field,
Sept 1944 incl Alabama Alabama
7 . Oot 1944 for Blytheville AAFld, Blytheville AAFld,

Sept 1944

- Blytheville, Ark.

Blytheville, Ark.

_He pleaded not guilty to all Cherges and Specifications. He was found guilty
of Charge I end all its Specifications except -Specifications 1, 2, 3 and 21
and was found guilty of Charge II and all its Specifications. No evidence

of any previous conviction was introduced. He was sentenced to be dismissed
the service. The reviewing authority approved the sentence and forwarded the
record of trial for aotion under Artiocle of War 48.

3. The competent evidence for the prosecution as established by
stipulation and from examination of documents properly admitted in evidenoe
is summarized as followss

On 2 Qctober 1942 accused authorized a Class E allotment in the
sum of $125 per month for an indefinite period of months, to the First
National Bank, Aberdeen, Maryland (R. 8, Pros. Exs. A=A, B). On the dates,
for the periods, and in the emounts alleged in the Specificatbons, accused
presented for payment olaims (War Dept Forms No. 336 = Revised, Pay and
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Allowence Account) to various Finanoce Officers at Fort-Jackson, South
Carolina, Naxwell Field, Alabama, Cemp J. T. Robinson, Arkansas, Wglnut
Ridge Army Air Field, Blytheville Army Air Field, Blytheville, Arkansas,
Walnut Ridge Army Alr Field, ialnut Ridge, Arkansas, and in each claim
certified that the statement was true end correct (R. 8, Pros. Exs. A=A,
D-Y)s 1In each claim he omitted to debit any amount as a Class "E" Allot-
ment (Pros. Ex, D-Y). ‘

Beglnning'w1th the month of December 1942, and for each month
thereafter to and including the month of February 1945, the sum of §125
was paid by the United States by check to the First National Bank, g
Aberdeen, Maryland and credited to accused's account (Pros. Exs. A=A, Gﬁ.r ’
These were the only deposits credited to his account for the period between
December 1942 and October 1943. On 5 January 1943 his account showed a
oredit balance of 90 cents. Although no checks were drawn against this
account from 5 January 1943 to 19 April 1943, accused made a withdrawal
of $375 on the latter date and made withdrawals regularly thereafter (Pros,
Ex. C). During the entire period from December 1942 to February 1945 ac-
cused received monthly statements of his account with this bank for "most"
but not all months (Pros. Ex. A-A).

It was stipulated that accused "has reimbursed the government of
the United States completely and in full for the amount improperly collectsd
by him" (Pros. Ex. A-A). .

On 21 April 1945, acoused, after an explenation of his rights ander
Article of War 24, voluntarily signed the following statement:

"I made a Class E Allotment during September 1942 while sta-
tioned at Aberdeen Proving CGround, Marylend,

"Upon transfer to Ft Jackson, South Carolina, my allotment was
continued and deductions made until I discontinued the Class E Allot-
‘ment in December 1942 while still at Fort Jackson. =~

"I realized I was still receiving a oredit to my bank account
at the First National Bank, Aberdsen, Maryland, in the emount of
$125.00 monthly. I didn't know from what source this money was ooming
since I had discontinued my Class E Allotment in December 1942,

"At no time during the period of December 1942 and September
1944 did I contact any Personnel Officer or Finance Officer about this
$125.00 monthly credit to my bank account because I felt it would be
oorrected automatically.

"I had $125,00 per month deducted from my pay for Class E
Allotment while stationed at Buockley Field, ‘Colorado, from October
1944 through February 1945 pursuant to instruotions from Major Norris
Shealy, Finance Officer, Blytheville Army Air Field, Ark, prior to
my departure from Blytheville AAF to Buokley Field, Colorado.’

"My mother and father both died when I wes a very small boy.
They were living in Celifornia and I was in a convent. in Montreal,

- Canada at the time of their death.
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"I am willing to make complete retribution of the full amount
of this overpayment provid:.ng I can make the necessary arrangments
at this time to-borrow sufficient money from & private source in
order to olear this account.

] have been advised of my rights under the 24th Article of War,'
(R. 7,8, Pros. Ex. A)

: 4.’ Accused, after.being epprised obf his rights as a witneés, elected to
remain silent (R. 10). v

. 5. The accused is charged with presenting 22 false claims to the United
States knowing them to be false and of falsely certifylng to thelr correct=
ness with intent to deceive,

The .evidence is clear end uncontradicted that on 2 Ooctober 1942
acoused authorized a Class E allotment in the sum of $125 to be paid monthly
to & named berdk and that during the period from December 1942 to October 1944
such bank received monthly checks in the sum of $125 and oredited such amounts
to accused's account. It is clear that on each of the 22 ococasions alleged
in the specifications the accused signed a War Department Form No. 336-Revised
(Pay and Allowance Account), certified to its correctness, omitted to make
thereon any deduction for a Class E allotment, and then presented the voucher
‘to a finanoce officer for payment, Thus the fact that the olaims were presented
by accused and that they were false in that no Jeduction was made for a Class
E allotment is oclearly established. N :

: The only question warranting discussion with reference to the
Specifications of Charge I of which accused was foudd guilty is whether or
not at the time he presented the false claims he knew or had reason to know
they were in fact false. It is well settled that intent to defraud is not
an essential element of proof in a specification alleging presentment of a
false olaim in violation of Article of War 94, but only. that accused knew
the olaims were false (CM 253323, McClure; CM 241208, Russellj; CM 243683,
Bowling; ¥iinthrop, Military law and Precedents, 2d Ed. Rev., p. 701). In
dusoussing this offense, Wlnthrop says,

"It is not the object or purpose of the party in transaction,
but his knowledge that the claim is false or fraudulent which is made
by the Article the gist of the offence. If he knew, or the circumstances
of the oase were such as properly to charge him with the knowledge, .
that the claim was s fiotitious or dishonest one when made or presented,
‘%0., he ia mmenable to trial under this part of the Article; * * =, "
(Winthrop, Military Law and Precedents, 2d Ed. Rev, p. 7013 see also
CM 243683, Bowling; MCM, 1928, par. 1503_.)

: It is our opinion that the evidence is ocompelling that accused knew
or should have known the claims were false. An examination of a consolidated
statement of his bank account for the period between 30 September 1942 and
17 April 1945 reveals that for the first 13 months after 30 September 1942
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no deposits were made to his account except those made in the amount of

$125 per month, yet checks were being regularly drawn on this account,ex-
cept for the perlod between 5 January 1943 and 19 April 1943, end on 30
October 1943 his acoount showed a.balance of $325.67. It is therefore clear
he knew the allotment was being regularly paid, for to assume otherwise would
be tantamount to assuming that when he was drewing the checks he was issuing
fraudulent cheocks. It is also clear that he was receiving his bank state-
ments for "most" months and even a cursory examination of such statements
would have revealed that he was having the allotment oredited to his account.
Tnder such oircumstances the conslusion is inescapable that accused had know=-
ledge or should have had knowledge of the falsity of his claims. )

The accused made a bare assertion in a pre-trial statement that
he disoontinued his allotment in December 1942 but in no way attempted to
substantiate this claim by evidence or explanation. Any doubt, however,
oreated by this assertion, supported by e possible inference that could be
drawn from the faot that for a short period after 9 January 1943 he drew
no checks on his account, was resolved in his favor by the court's aoction
in finding him not guilty of the presentation of false claims kmowing them
to be false the first three months subsequent to his alleged discontinuance.

6. The oourt's action in finding accused not guilty of presenting
false claims in the months of December 1942 and January and February 1943
has no bearing on the legality of its finding that he certified to the
correctness of all the claims as alleged in Charge II. Even were such find=-
ings inconsistent, it hes been held repeatedly thet the "better rule on
principle and authorlty is that inconsistent verdiots of guilty and not
guilty in the same oriminal proceeding do not vitiate the former® (CM
197115, Froelich, 3 B.R. €13 CM ETO 14533 CM 255203, King).

It is the opinion of the Board of Review, however, that the ocir=-
oumstances which created a reasonable doubt in the minds of the ocourt that
acoused presented false claims lkmowing them to be false in the months of
- December 1942 and January end February 1943 should under similar reasoning
have created a reasonable doubt that he certified to those claims with in-
tent to deceive. The court apparently concluded that for a short period of
time eccused may have believed thet his allotment was terminated and there-
fore he had no knowledge of the falsity of those oleims presented during
that period. If this reasoning be correct it would bse contrary to reason
and logic to find that he certified to thelr ocorreotness with intent to
deceive, It is therefore the opinion of the Board that the record of %trial
is legally insufficient to support the findings that accused certified the
olaims of December 1942 and January and February 1943 with intent to deceive.
It is clear however that the certifications in the remainder of these cleims
were made with intent to deceive., At the time the certification was made in'
each of these claims the acoused kuew such olaim to be false, and this, '
coupled with the additional circumstsnces clearly established the fraudulent
intent.
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On the face of the reocord it appears that the trial of the offenses
alleged in Specifications 1 and 2 of Charge II, which include the first ten
of the false certifications, is barred by the Statute of Limitetions set forth
in Article of War 39, sinoe the commission of the offenses ocourred more than
two years prior to the arraignment of acocused. The acoused however did not
assert his right to plead the Statute of Limitations in bar of trial either
by a special plea or by evidence of the statute and its applicability under
his plea to the general issue. In the absence of such an assertion, a plea
of the Statute of Limitations in bar of trial is not asserted by & plea of
not guilty to the general issue (CM 231504, Santo, 18 B.R. 235),

7. War Depaertment records disclose that this officer is 26 yeers of
age, 1s married, and attended high school for 3-1/2 years but did not
graduate. He served eas an enlisted man in the United States Army from
‘22 July 1937 to 23 May 1940. He reentered the service on 11 October 1540
snd upon later attendance at and completion of the course prescribed by
the Ordnance Officer Candidate School, Aberdeen Proving Ground, Maryland,
was commisasjoned a temporary second lieutenant in the Army of the United
Stetes on § September 1942, He was promoted to first lieutenant on 13
March 1943, As & civilian his occupetions were meohanio's helper, laborer,
" and carpenter's apprentioce. ~

-

8. The court was legally constituted and had Jjurisdiotion of the
person and the offenses., Exoept as noted, mo errors injuriously effect=-
ing the substantial rights of the accused were committed.during the trial.
For the reasons stated, the Board of Review is of the opinion that the
record of trial is legally:sufficient to support only so much of the
findings of gullty of Specification 1, Charge II, as involves a finding
that accused did make false official certificetions as alleged from Meroch
1943 to June 1943, legally sufficient to support all of the other findings
of guilty and the sentence and to warrant confirmation of the sentence.
Dismissal is mandatory upon conviction of a violation of Article of War 95 -
ard is authorized upon conviction of a violation of Article of War 94.

WW@/{ s Judge Advoocate

lVbéééig A fedden , Judge Advocate
7

?&2 L. ) “3? y) » Judge Advocate
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SPJGK = CM 294913 1lst Ind b1t 1O 1946

Fily oo e

m ASF. JAG’O. Washington 25’ D. Co
TOs The Secretary of War

‘1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there
are tranamitted herewith for your sction the reocord of trial and the
opinion of the Board of Review in the case of First Lieutenant Dudley K.
Draper (0-1548740), Air Corps.

2. Upon trial by general courtemartial this officer was found guilty
of presenting to the United States 18 false olaims knowing them to be
false in violation of Article of War 94 (Specifications 4-20, 22, Charge
I), and of fs,lsely certifying to the correctness of 22 claims with intent
to deceive, in violation of Article of War 95 (Specifications 1-7, Charge
'II)e No evidensce of eny previous conviction was introduced. He was sen-
tenced to be dismissed the service. The reviewing authority approved
the sentence and forwarded the reoord of trial for action under Article
of War 48,

3. A sumary of the evidense may be found in the accompanying opinion
of the Board of Review, The Board of Review is of the opinion that the
record of trial is legally sufficient to support only so much of the find-
ings of guilty of Specification 1, Charge II, as involveeé a finding that .
the accused did make false official certifications as alleged from March
1943 to June 1943, but legally sufficlent to support all of the -other find-
ings of guilty and the sentence snd %o wa.rrant confirmation of the sexntence.
I conour in that opinion,:

. Cm 2 Qotober 1942 the accused authorized a Class E allotment
in the sum of $126 per month to be paid to a named bank, Between March
1943 and October 1944, while the allotment was being regularly paid to

- the bank each month, he certified as true and correct and presented to
various finance officers of the United States, 18 olaims for pay, failing
in each olaim to meke any deduction for the Class E allotment. He re-
ceived monthly statements of his account with the bank for "most" months
and starting in April 1943 made regular withdrawals from the account,

No affirmative action on his part was taken to correct the overpayments.

Accused's only explanation for his conduct was contained in a
pre<trial statement in which he asserted that he "didn't know from what
source this money was ooming since I had discontinued my Class E allot-
ment in December 1942," and that he took no aoction with reference to the
overpayments because he "felt it would be corrected automatically."” o

Despite the faot that full restitution has been made, such
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,' conduct on the part of an officer over so extended a period clearly
| warrants dismissal. I therefore recommend that the sentence be con-
' firmed and carried into exeoution. -

on~designed to carry into execution
hould it meet with your approval.

: 4. 1Inolosed is a form of
the foregoing recommendation,

2 Inols | - THOMAS H. GREEN

1. Record of trial Major General

2. Form of action The Judge Advocate General
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WAR DEPARTMENT .
Army Service Forces
In the Office of The Judge Advocate General
Washlrgton, D. Ce.

SPJGN-CM 294971
ce ' SERVICES OF SUPPLY
UNITED STATES CHDIA'EIEATER >
Ve ) Trial by G.C.M., oconvaned at
AP0 627, c/o Postmaster, New
Iork, N. Ic, 28 September 1945.
To be shot to death with :
musketry.

Private First Class WILBORN

- Ko STEVENS (34370799), 527th
Ordnance Heavy Maintenance
Tank Company.

OPINION of the BOARD OF REVIEW
o LIPSCOMB, O'CONNOR and MORGAN, Judgé Advocates

1. The Board of Review has examined the record of trial in the
. case of the soldier named above, and submits this, its opinion, to
The Judge Advocate General.
2. The accused was tried upon the following Charges and Specifi-
cations: ' - . .

CHARGE I: Violation of the 92nd Articla- of War.

Specification: In that Private First Class Wilbora K. :
Stevens, 527th Ordnance Heavy Maintenance Tank Company,

o APO 272, alias Kelly Stevens, alias Steve Kelly, did,

"~ at Chanyi, China, on or about 29 July 1945, with malice

aforethought, willfully, deliberately, feloniously,

unlawfully and with premeditation kill one Private

First Class William L. Waller, 34636308, 527th Ordnance

Heavy Maintenance Tank Company, a human being, by

shooting him with a pistol. -

CHARGE IT: Violation of the 93rd Article of War. .

Specification: In that Private First Class Wilborn K.
Stevens, 527th Ordnance Heavy Maintenance Tank Company,
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APO 272, alias Kelley Stevens, alias Steve Kelly, did,
at Chanyl, China, on or about 29 July 1945, with in-
tent to do him bodily harm, commit an assault upon
Private Earl V. Rowe, 34675098, 527th Ordnance Heavy
Maintenance Tank Company, by shooting him in the body .
with a‘'dangerous weapon, to wit, a pistol.

Accused pleaded not guilty to, and was found gullty of, all Specifica-
tions and Charges. He was sentenced to be shot to death with musketry.
The reviewlng authority approved the sentence and forwarded the record
of trial to the Commanding General of the China Theater, who confirmed
the sertence, but withheld the order of execution, and transmitted the
record of trial to the Branch Office of The Judge Advocate General in
that theater. Subsequent thereto the Commanding General of the China
Theater was divested of the powers heretofore conferred upon him to
confirm sentences imposed as the result of trial by general court-

" martial, and the Branch Office of The Judge Advocate General for that
theater was inactivated. The record was accordingly forwarded to this
oté{ice where it has been reviewed pursuant to Articles of War 48 and
503, i )

3. The evidence for the prosecution shows that at about 8:00 peme

C‘on 29 July 1945 the accused, who was then stationed near Chanyi, China,

. returned to his quarters and stated to a tentmate that he had been
downtown during the afternoon and had been in a fight with Private First
Class William L. Waller and Private Earl V. Rowe, and that one of them
had bitten his nose. He asked his tentmate to lend him a .45 caliber -
automatic pistol. The request was refused and the explanation made that
the gun could be used only for guard duty or convoy duty. . After playing
a few phonograph records and examiningH s injured nose in a mirror, the
accused left his tent at about 9300 otclock stating that he was going to
the dispensary to have his nose dressed. His tentmate, who had known
the &ccused for two or three years, testified that the accused's con-

duct and appearance seemed to be natural and no different from other
times (R. 5-7). '

At about 10:00 o'clock on the same evening the accused came
to the tent occupied by Privates Waller, Rowe, and others. He *fumbled
with the door," "mumbled something," and was let in by Private Raymond
Winsatt who recognized the accused's voice. Winsatt observed that the
accused had a "skinned® nose and Wkidded about" it. The accused asked
for Waller and Rowe and Winsatt pointed to their beds where they were
asleep. The accused's further actions, as described by Private Winsatt,
were, as follows:

#/The accused/ walked over to Waller's bed, shook Waller
a couple times and said, 'Waller, Waller ol! boy.' He
brought the tskid bar' uwp with his left hand, with his
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right hand he leveled the pistol, and shot into. Waller

. twice. He pivoted to his right, shot once into Rowe and
he turned around and walked out of the tent; didn't ‘
bother me or say-a word® (R. 15).

About 10:00 o'clock the accused returned to his own tent.
His nose had been dressed and he seemed to be natural. After entering
he stated, "Well, I got 'em,* and started plsying the phonograph. When
asked what he meant by his statement, he replied, “Rowe and Waller,"
and added that ®they won't find the gun," explaining that he had
thrown it away (Re 7-8, 13).

. . A medical examination which was made of Private First Class

William L. Waller on the evening of 29 July 1945 showed that he was

dead as the result of gun shot wounds in the chest (R. 4, 17; Pros.

Ex. 1). Private Earl Rowe was found to be suffering from a bullet

wound which pervaded the spinal column causing him to be completely

paralysed from the chest domn. His prospects of recovery were described
as 'practical}y nil* (R, 16-17). S

be Sergeant Clayton mshme.n and Technician Fifth Grade Zelmer

~ Gosser testified for the defense that the accused had & good reputa-
tion, -had been awarded the Good Conduct Medal, and was well liked in
his organization. "They had never heard of the accused's being in .

- trouble and could-not believe that he could bave committed such of-
fenses as those charged against him (R. 18-20). These witnesses also’
testified that the reputation of Rowe and Waller was not good, that
they drank "right smart,® and ®when they got together they thought
they were tough® (R. 20).

The accused, after being advised of his rights to testify

or remain silent, elected to testify under oath. On the afternoon
of 29 July 1945 he and Gosser had gone into Chanyl where they had
consumed two quarts of gin and shared another bottle with a third
soldier (R. 22, 27). -Accused had then returned to his camp, and, after
changing his'clothes, had again gone to Chanyil with another soldier. On

* this occasion he had met Rowe and Waller who invited him to have a

" drink with them. - He and his companion joined Rowe and Waller, and to-

gether they consumed two bottles of gin with the result that the accused
became drunk (R. 22, 28). After drinking Rowe and Waller ate dinner
while the accused waited for them. As the group started from the restau-
rant at the conclusion of the meal, the accused was struck behind the
right ear and knocked half way across the room. A fight ensued between
himself and Rowe and Waller in which he was bitten on the nose and cut
on the ear. He was beaten as though with a bat and the pain lasted:

- about two weeks (R. 22-23, 26).

The accused did not remember all. of the events ihicl} ‘occurred
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on that day subsequent to the fight, except that he did recall .

- being at the Military Police police station, going to his tent, visiting
the dispensary, returning to his tent in a warrant officer's jeep, and
being in his company's orderly room. He also recalled playing the
phonograph, but not the names of the records he played, thinking about
the fight, and looking in a mirror at his injuries. He did not re-
member, however, asking for or taking a gun, nor of being in the tent
occupied by Rowe and Waller (R. 23-25). He asserted that he did not
know where the tent occupied by Rowe and Waller was, mor that Winsatt
lived there, nor did he remember being in their tent (R. 28). His
last clear recollsction was of going into the cafe in which the fight
occurred (R. 25).

5. In the Specification of Charge I the accused is charged uith
"the murder of Private First Class William L. Waller, the Speeification
alleging that the accused did, on or about 29 July 1945, "with malice
aforethought, willfully, deliberately, feloniously, unlawfully and with
.premeditation kill" the deceased. -

Murder is definsed.as ## #% # the unlawful killing of a human
being with malice aforethought.® The word "unlawful® as used in this
definition means %% % # without legal justification or excuse.® A
* justifiable homicide is "A homicide done in the proper performance of a
legal duty # % #.* An excusable homicide is one "% # # which is the
result of an accident or misadventurs in d®ing a lawful act in a law=-
ful manner, or which is done in self-defense on & sudden affray, # 4 %*.%
The definition of murder requires that the death of the victim ®# » %
take place within a year and a day of the act or omission that camsed
it, s % %7 (MCM, 1928, par. 148a). It is universally recognized that
the most distingulshing characteristic of murder is the element of '
_ "malice aforethought.® The authorities, in explaining this temm have
stated that the term is a technical one and that it cannot be accepted
in the ordinary semse in which the terms may be used by the layman.

In the famous Webster case, Chief Justice Shaw explains the mea.ning
of malice aforethought as follows: :

‘ Ny % % Nalice, in this deﬁ.nition, is used in a
technical sense, including not only anger, hatred, and -
revenge, but every other unlawful and unjustifiabla' motive,
‘It is not confined to ill-will towards one or more indivi-
dual persons, but is intended to denote an action flowing
from any wicked and corrupt motive, a thing done malo animo,

- where the fact has been attended with such circumstames as
carry in them the plain indications of a heart regardless of

. social duty, and fatally bent on mischief. And therefore

malice is implied from any deliberate or cruel act against

* another, however sudden" (Commnwealth Ve Webster, 5 Cugh.
296, 52 Am. Dec. 711)0
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Similarly, the Manual for Courts-Martial defines malice aforethought
as follows:

#Malice aforsthought. = # # # Malice aforethought
may exist when the act is unpremeditated. It may mean any -
one or more of the following states of mind preceding or ,
. . coexisting with the act or omlission by which death is
; caused; An intention to cause the death of, or grievous
bodily harm to, any person, whether such person is the
person actually killed or not (except when death is in=-
flicted in the heat of a sudden passion, caused by adequate
provocation); knowledge that the act which causes death
will probably cause the death of, or grievous bodily ham
to, any person, whether such person is the person actually
killed or not, although such knowledge is accompanied by
indifference whether death or grievous bodily harm is caused
or not or by a wish that it may not be caused; intent to
commit any felony. # ¥ *"(MCM, 1928, par. 148a).

, : The unconmtradicted evidence shows that the accused, after having
* a fight with Rowe and Waller on the afternoon of 29 July 1945, returned
to his tent from Chanyi, played some phonograph records, examined his
injured nose, and asked his tent companion for a pistol. He thersafter .

- left his own tent, entered the tent occupied by Rows and Waller, and,

as they slept, deliberately fired two shots into Waller and one into -

Rowe. Although the accused testified that he did not remember these

* fatal events, he did not act as a drunken man, but rather in his normal
and usual manner. This evidence excludes any reasonable inference that
‘the accused acted in self defense or in the heat of sudden passion and
compels the conclusion that the accused, after brooding over his injuries,
deliberately, with premeditation and malice aforethought, killed Pri-
vate First Class William L. Waller by shooting him with a pistol. Every
elemsnt of the crime charged is sustained by evidence beyond a reasonable
doubt.

6. The Speciﬁ.cation of Charge II a].leges that the accused did,-
on 29 July 1945, ®"with intent to do him bodily harm, commit an assault
upon Earl V. Rows # # # by shooting him in the body with a dangerous
weapon, to wit, a pistdl."

The evidence, as set forth in the above paragraph, shows be-
yond a reasonable doubt that the accused, with an ocbvious intent to
do bodlily harm, shot Private Earl V. Rowe as alleged, with the result
that he suffered a severe paralysis of the body. The evidence 1s le-
g;;.rly (siufﬁ.cient, therefore, to sustain evaery element of the offense
C. g0,

7. Upon arraignment the ac“éused, through ccunsei, éntered a
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special plea of not guilty, asserting that the accused was "mentally
deranged at the particular.time" charged. The law member ruled,

n% 3 % that the special plea as to the alleged mental
derangement is really a matter of defense, and it will
be up to the defense to prove it during the courss of
the trial, unless the defendant wishes to introduce
medical testimony at this time relative to the mental
condition of the accused, or the defense.desires a
continuance.” Lo :

The defense counsel having inquired if he should change his special plea
to a plea of not guilty, the law member replied, "Yes, othsrwise it will
be assumed.® Thereupon a plea of not guilty was entered. to all Specl-
fications and Charges (R. 4). No evidence was offered either by the
prosscution or the defense tending to overcome the presumption of the
accused's sanity. . :

The ruling of the law member was clearly erroneous. Although
it is true that the initial burden of overcoming the presumption of sanity
rests with the defense, requiring the defense to presemnt: sufficient evi-
dence to ralse a reasonsble doubt as to the accused's samity, the ulti-
mate burden of proving mental accountability rests with the prosecution.
This rule has been correctly and authorltatively stated, ‘as follows:

fEvery person brought to trial before a court-martial
is presumed to be sane and mentally accountable for the of-
fense charged against hime This presumption continues until
sufficient evidence is presented, either by the defense or by
the prosecutlon, which raises a'reasonable doubt to ths con-
trary. In that event the presumption of the accused's sanity
is vitiated, and a legal burden is placed upon the prosecution .
to prove, beyond all reasonable doubt, that the accused was
'so far free from mental defect, disease, or derangement, as
‘'to be able concerning the particular act charged both to
distinguish right from wrong and to adhere to the right.tn

Although the defense counsel is under an initial duty to present evi-
dence of an accused's mental deficiency, this burden, under the Manual
for Courts-ilartial, does not relieve the court from the duty of guarding
the accused's right in this particular (MCM, 1928, par. 63; TB MED 201).

. There appears, however, no compelling reason in the present
case which required the court to make such an inquiry, for there is no .
evidence in the record to indicate that the accused was either permanently
or temporarily insane on the occaslion in question. The law member's ruling,
therefore, decided only a purely abstract proposition of law and did not

-

O
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affect the substantial rights of the accused or prejudice the defense
in any way.

8. The sentence imposed by the court in the first instance was
that the accused should be ®hanged by the neck until dead.® On the
same day this sentence was rendered the court was reconvened at the
direction of the convening authority and instructed that an appropriate
sentence, in accord with directions of the War Department, would be
that the accused fbe shot to death with musketry.® The court reconsidered
its original sentence and sentenced the accused ®*to be shot to death with
musketry.® Since an execution by shooting is deemed, in military law,
to be less ignominious than hanging, the procesdings in revision in no
way injuriously affected the substantial rights of the accused. MCH,
1928, par. 103a.

9. The charge'sheet shows that the acéused is 24} years of age
and that he was inducted into the service on 15 September 1942.

: 10. The court was legally constituted. No-errors injuriously
affecting the substantial rights of the accused were committed during
the trial. In the ‘opinion of the Board of Review the record of trial
" is legally sufficient to support the findings and sentence and to
warrant confirmation thereof. 4 sentence of death or imprisonment for
life is mandatory upon a conviction of murder, in violation of Article

of Har 92.
% F/%Mhdge Advocate.

‘7/&/ W , Judge Advocate.

Judge Advocate.
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SPJON-CM 294971 i 1st Ind
Hq ASF, JAGO, Washington 25, D. C.
TO: The Secretary of War ,

1. Herewith transmitted for the action of the President are the
record of trial and the opinion of the Board of Review in the case of
Private First Class Wilborn K. Stevens (34370799), 527th Ordnance Heavy
Maintenance Tank Company. . i . -

2. The offense in question was committed at Chanyi, China, om-
29 July 1945, and the sentence imposed by a general court-martial was
confirmed by. the Commanding General of the China Theater on 24 October.
Thereafter, the record of trial was examined by the Board of Beview of
"the Branch Office of The Judge Advocate General for that command and
held legally sufficient to sustain the findings of guilty and the sen-
tence. Subsequent thereto the Commanding General of the China Theater
was divested of the powers heretofore conferred upon him to confirm
sentences imposed as the result of trial by general court-martial, -
and the Brangh Office of The Judge Advocate General for that theater
was inact_ivat'ed. The record was accordingly forwsrded for action
pursuant to Article of War 43.

" 3. I concar in the opinion of the Board of Review that the re-
cord of trial is legally sufficient to support the findings and the
gsentence and to warrant confirmation thereof.

4+ .The accused is approximately 243 years of age and has been in
the military service since 15 September 1942.

5. The record shows that at about 8:00 p.m., on 29 July 1945, the
accused returned to his quarters from an aftemmoon spent at Chanyl and
reported to a tentmate that he had had a fight downtown with Privates
Waller and Rowe, and that ons of them had bitten his nose. After playing
a few phonograph records, he asked a tentmate for a pistol, and,
shortly after the request was refused, he left the tent for the de-
clared purpose of going to the dispensary to have his nose treated.

At about 10:00 p.m. he entered the tent occupied by Privates Waller

and Rowe and asked which were their beds. When they were pointed out -
to him he walked over to Waller's bed, sald,."Waller, Waller, ol' boy,"
and 1ifting the mosquito bar with his left hand he pointed a .45 - '
caliber pistol at the sleeping Waller and fired two shots into his body.
The accused then pivoted to the right and fired once at Rowa. The ac-
cused was described as having a "natural® appearande and as walking
‘normally and unexcitedly. Upon returning to his tent he stated, "I
shot Rowe and Waller," adding that "they won't find the gun," ex-.
plaining that he had thrown it away. As a result of the accused's
violence Waller was killed and Rowe is reported to be complstely and
Ibpelessly paralyzed from the chest down. .
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The accused, who has been awarded the good conduct medal,
was described by witnesses as a good soldier and as well liked in
his oompany. A psychiatric report attached to the record states
that the accused has a mental age of between zix and sevan years of
age and an I.Q. of between forty-seven and fifty. This report con-
cludes with the statement that "In spite of these tests, the under-~
signed officers feel that /the accused/ has sufficient intellectual
endowment to know the difference betwssn right and wrong and to ad-"
here to the right." Because the accused was thus classified as a low .
grade moron, the Board of ideview and the Assistant Judge Advocate

General of the China Branch Office who originally examined the record- e

recommended that the death ssentence imposed be commuted to life im-
prisonment. -

In view of the above recommendations, the previous good re-
cord of the accused, and the evidence showing the accused's excessive
use of intoxicating liquor on ths afternoon preceding the offenses, I
recommend that the sentence be confirmed, but commuted to dishonorabls
discharge, forfeiture of all pay and allowances due or to becoms due,
-and confinement at hard labor for life, and that an apprecpriate United
States Penitentiary be designated as the place of confinement.

: 6. Considgration has been given to letters addreséed to the
Under Secretary of War and to me by the Honorable Albert Gore, Member
of Congress, dated 24 January 1946, in behalf of accused.

7. Inclosed are a draft of a 1étter for your signature, trans-
mitting the record to the President for his action, and a form of
Executive action designed to carry into execution the foregoing re-

commendation should such action meet with .
4 Incls ’ . THOMAS H. GREEN
1l - Record of trial Major Gensral

2 = Dft. of ltr. for The Judge Advocate Gensral
sig. Sec. of War :

3 - Form of Executive
action .

4 = Two letters from
Hon. Albert Gore

( Sentence confirmed but commited to dishonoraﬁle discharge, total
forfeitures and confinenent for life, As modified ordered executed,
GCMO 66, 30 March 1946)e '
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WAR DEPARTMENT
Amy Service Forces
- In the Office of The Judge Advocate General

Washington, D.C.
+ SPJGN-CM 296014

UNITED STATES- ARMY ATR FORCES WESTERN
‘ FLYING TRAINING COMMAND
v,
Trial by G.C.M., convensd at
Selman Field, Monroe,
Louisiana, 21 November 1945.

Dismissal and total forfeltures.

Second -Iieutenaxrb ROBERT F.
HOLDEN (0-787141), Air
Corps. .

st Nt Nt Nt Nt Nt Nt

.OPINION of the BOARD OF REVIEW
LIPSCOMB, O'CONNCR and MORGAN, Judge Advocates

1. The Board of Review has examined the record of trial in the
case of the officer named above and submts this, its opinion, to The
Judge Advocate General.

2. The accused was tried upon the following Charges and Specifi-
cations:

CHARGE I: Violation of the 93rd Article of War.

Specii‘ication* In that Second ILisutenant Robert F. Holden,
Alr Corps, did, at Ellensburg, Washington, on or about
19 October 1943, with intent to defraud, falsely indorse
the name of Richard Holden to a certain United States
postal mongy order in the following words and figures,

to wits ) ,

$ 10472 Chicago, Kenwood Sta., I1le. 341075

#1 Office number serial nmumber

%2 )

#5 United Statea Postal Monsy Order

10 Identification Required dollara’

15 _Sep 23 1943 : cents POSTAL
20 Postmaster at ’ MONEY

25 Amarillo, Texas ORIER
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Psy emount stated above to order of payee named
in attached coupon. MNot good for more than
largest amount indicated on left hand margin.

" Any alteration or erasure renders the order void.

Paying Office ‘ Ernest J. Kruetgen,
Stemp Here Postmaster Postmaster

Received payments

Chicago, Kenwood Sta., I1l. -To transfer ownership the
10472 341075 person in whose favor this
office number serial number order is drawn must sign on
Coupon for Paying Office lower line, writing the en-
Holder must not detach dorsee's nams on the top
' twenty-two——dollars_ # cents line. More than one in-

write words for dollars dorsement is prohibited by
Pay to: law. Bank stamps are not
Pvt. Richard Holden - regarded as indorsements.

Remitter: (stamped) TO: College Book Store
I11) Pay to A/S J.W. Ekker, 89903234

g Aés Richard Holden, 38541056 Payee
M.0.B. Sep 23 1943 A/S Jack W. Elkdker, 39903234

Ce0eDe ______ issuing ofﬁce
parcel number stamp here PAY 70 C.W.C.E.
T ' COLLEGE BOOK STORE

which said United States posta.i money order was a writing

of a private nature, nhich nught 0pera.te to the prejudice
of another. . .

CHARGE II: Va.olation of the 96th Article of War.

Speciﬁcation l: In that Second I;leutenant Robert F. Holden,
Alxr Corps, did, on or about 2 October 1945, wrongfully
- and unlawfully drive an automobdle on Catalpa Strest,
a public sireet in the city of Monroe, Louisiana,
while under the influence of intoxicating liquor.-

Specification:2: In that Second lieutenant Robert F. Holden,
Alr Corps, was near West Monroe,.Loulsiana, on or about
3 October 1945, drunk and dlsorderly in uniform in a
public place to wit: Highway No. 80 near ®Dixie Inn".
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,,' The accused pleaded guilty to the Specification of Charge I and Charge I,

i gullty to Specification 1 of Charge IT and Charge II, and not guilty to
Specification 2 of Charge II. He was found guilty of all Charges and
Specifications and sentenced to be dismissed the service and to forfeit
all pgy and allowances due or to become due. The reviewing authority
approved the sentence and forwarded the record of trial for action under
Article of War 48.

3. The evidence for the prosecution shows that, on 23 September
1943, at Kenwood Station, Chicago, Illinois, Mrs. Fred Holden purchased
United States Postal Money Order number 341075, wiich directed the post—
master at Amarillo, Texas, to pay ths sum of $22.00 to the order of :
Private Richard Holden (Pros. Exs. 1, 1A, 1B). krs. Holden placed the
money order in an envelope and mailed it to her son, the named payee,
at Amarillo Air Fisld, Amarillo, Texas. The letter was never received
by the addressee but, instead, was delivered to the &ccused who was
then taking "a special course as a prerequisite to cadet training® at
the Central Washington College of Education, Ellensburg, Washington,
Realizing that it had reached him by mistake, the accused, an enlisted

- man at the time, took the money order to his Commanding Officer, who
stated that, because the true payee was not in the school, %nothing
could be done about it" and "dismissed" ths accused with the remark
that "it was /hig/ problem® (Pros. Exs. 1, 2, 5). When, four days
later, no one had called for the money order, the accused decided to
cash it because he "didn't know what else to do with it and it seemed
like throwlng away money to destroy the money order.® Accordingly, in
the name of the payee and supplying his own serial numbsr, thas accused
indorsed the instrument to one J. W. Ekker in payment of an existing
debt (R. 24, 25; Pros. Exs. 1, 3-5). Ekker cashed the money order at
the College Book Store, Ellensberg, Washington, which, because of the
forggérj)r, sustained the loss until ultimately repald by the accused

R; L ]

At about 1500 hours on 1 October 1945, the accused drove from

Selman Field, louisiana, stopped at the *Dixie Inn,® consumed about
twenty-two bottles of beer, and, although realizing that he was "very
“drunk # # # and in no condition to be driving a car," proceeded to the
nearby town of Monroe to keep an engagement with his ®girl friend."
She saw at once that he was intoxicated and insisted on driving the
car. They had something to eat at the Poland Sandwich Shop on South
Grand Street and then went to "the cab stand behind the Frances Hotel.®
There they sat in the accused's car and consumed "a fifth of whiskey."
When fcivilian friends" appeared and expressed a desire to join the
couple, the accused volunteered to obtain "some cokes for chasers.”
He drove away and, as he proceeded along Catalpa Street, his car was

- seen to Wskid,t to "weave" from one side of the street to the other,
and to describe a "U" turn in the center of the thoroughfare. Three
city police officers were nearby and signalled the accused to stop
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the vehicle. They found him coopsrative but very much intoxicated
’ (RO 14-21; PI'OB. m' 5)0

On the night of 3 October 1945, Sheriff Coverdale of Ouachita
Parieh, Loulsiana, was called to the "Dixle Tourist Court," near the
city of Monroe, because of a disturbance in one of the tourist cabins.
The sheriff took one Dorothy Ingram into custody and, as she was en-
tering the police car, the accused approached from the ®"Dixie Inn"
and inquired of the sheriff, his deputy, and the woman, whether they
were as drunk as he. When the accused began to curse and rejected
the admonition of the sheriff "to mind his own business,® he, too,
was taken into custody. Both the sheriff and the deputy sheriff con-
sidered the accused ®highly intoxicated" and, because of his *vile
‘language® and interference in their performance of duty, to be gullty
of disorderly conduct (R. 7-12). In his version of the events, which
wag contalned in a pre-trial statement introduced by the prosecution,
the accused stated that, on 3 October 1945, he left Selman Field at
about 1700 hours. He stopped first at the “Coronado Club,® consumed
four bottles of bser, drove to ®Ann's Cafe" for dinner, and, at about
. 1830 hours, wént to the "Idxie Inn." During his stay there of about
#14 hours® he consumed Yelght shots of whiskey.” When a lady was heard
screaming on the outside of the building, he hurried out and found %a
young lady with {wo. small children®™ sitting in Sheriff Coverdale's car.
When the accused inquired as to-the nature of the trouble, the sheriff
. sald, "None of your business. You either shut up, or I'll take you in’
for disturbing the peace.® The accused, however, persisted in his in-
quiry and was then taken into custody. He remained in the Jocal jail
until his girl friend arrived the next aftermoon and supplied $100,00
as bail money (Pros. Ex. 5). ' ' ' :

4o First lieutenant William E. Sawrie, appearing as a defense wit-
ness, stated that during the two weeks period when assigned to the Sales
Comnisgsary Office, the accused had shown himself to0 be conscientious
and of good character (R. 29). First Lieutenant Robert A. Scardino
had known the accused for approximately five months, had made several
social calls with him, and found that he had always conducted himself

a8 an officer and a gentleman (R. 30). The accused; after his rights
relative to testifying or remaining silent had been explained to him,
elected to remain silent (R. 31). - . o

5. The Specification of Charge I alleges that the accused did,
%on or about 19 October 1943, with intent to defraud, falsely indorse
the name of Richard Holden to a certain United States postal money
order ¥ # # which % % % was a writing of a private nature, which
mlght operate to the prejudice of another.®™ This offense is set
forth as a violation of Article of War 93.

After defining forgery as ®the false and fraudulent making
or altering of an instrument which would, if genuine, apparently impose.
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a8 legal 1liability on another or charge his legal liability to his
prejudice,” the Mamal for Courts-Martial (par. 149j) states that
"gome of the instruments.that are subjects of fnrgery are # #* ¥ ore
ders i‘or de]ivery of money or goods. ,

The accused, by his plea of guilty and his full statement as
to facts surrounding the incident, freely acknowledged that he indorsed .
the name of another to a money order in which he, the accused, had not _;
been"named as payee, and that he passed the instrument so indorsed to. .7
a third party for value. Such conduct clasarly constituted a forgery.- -
That he allegedly called his possession of the money order to the at~
tention of his Commanding Officer and that he waited several days for
the true payee to call for the money order cannot morally or legally
justify his action in representing himself as the payee and converting
the proceeds to his own purposes. His admission that the money order
was not intended for him clearly reveals his culpability. The findings
of guilty of the Specification of Charge I are sustained beyond any
"question of doubte

6. + Specification 1 of Charge Il alleges that the accused ®"did,
on or about 2 October 1945, wrongfully and unlawfully drive an auto-
mobile on Catalpa Street, a public street in the city of Monroe,
Louisiana, while under the influence of intoxicating liquor." Specifi-
catfon 2 of Charge IT alleges that the accused was, "near West lMonroe,
Louisiana, on or about 5 October 1945, drunk and disorderly in uniform
in a public plact to wit: Highway No. 80 near *Dixie Imn.'® Both
Specifications are laid under Article of War 96.°

The accused interposed a plea of guilty to ths offense al-
leged 1n Specification 1 but undertook to establish his innocence to
the charge of drunkenness and disorderly conduct. It is manifest from
the record that on both occasions in questlon he was highly inebriated.
In spite of his admitted knowledge that, on the afternoon of 2 October
1945, he was "very drunk # # # and in no condition® to drive, the ac-
cused continued to drink and, later in the evening, operated his auto-
mobile in such a reckless marner that he attracted the attention of
several police officers who deemed it necessary to take him into custody.
Such offensive ard menacing conduct clearly brought disrepute and dis- )
credit to the military service and violated Article of War 96.

On the afternoon following this incident the accused con-
sumed several bottles of beer and that evening drank %eight shots of
whiskey." It 1s no surprise that he appeared *highly intoxicated® to
~ the sheriff and deputy sheriff. The evidence is ample to sustain the

finding of drunkenness and, in view of the offwsive language of ac-
cused uttered.in a public place in the presence of several persons, is
also sufficient to sustain the ﬁ.nding of disorderly conducte.
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7. It is observed that the offense of forgery, described in Specifi-
cation 1, Charge I, occurred on 19 October 1943 and was, therefore,
barred by the Statute of Limitations as set forth in Article of War 39.
The record fails, however, to show that the accused was advised of his
right to avail himself of this defense, but shows that he pleaded guilty
thereto. In- a number of opinions the Board of Review has stated that

" there is no requirement that the record affirmatively reveal that the
.accused has been advised of his rights in this matter, and that it may
be presumed that the accused's military counsel has performed his duty
to advise the accused in this particular. 5 BER 157, 251, Fouts; 18

BR 235, 236, Santo; Dig. Op. JAG 1912-40, 396 (1); III Bull. JAG, Feb.
1944, pp. 56-58. Although we do not approve of these precedents, they
constitute binding authority which we feel constrained to follow. :

8. The records of the War Department show that the accused is
approximately 21 years of age. He completed the eleventh grade in
high school, and from March 1942 to July 1943 he was employed as a
welder. He entered the service on 17 July 1943, and was commssioned
a second lieutenant on 30 September 1944.

9'. The court was legally constituted. No errors injuriously
affecting ths substantial rights of the accused were committed:during
the trial. In the opinion of the Board of Review the record of trial
is legally sufficient to support the findings of guilty and the sen-
tence and to warrant confirmation thersof. Iismissal is authorized -
upon conviction of a violation of Article of War 93 and 96.

%‘4/ g) f e Advocate.
\/ /M//f’V /MAM/,/V , Judge Advocate.

W Judge Advocate.
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SPJGN-CM 296014 1st Ind
Hq ASF, JAGO, Washington, D. C.
T0: The Secretary of War 28 February 1946

1. Pursuant to Executive Qrder No. 9556, dated 26 May 1945,
there are transmitted herewith for your actlon the record of trial
and the opinion of the Board 6f Review in the case of Second Lieu=~
tenant Robert F. Holden (0-787141), Air Corps.

2. Upon trial by general court-martial this officer pleaded guilty
to, and was found gullty of, falsely indarsing & money order, in the '
amount of $22.00, with intent to defraud, in violation of Article of
War 93; and of wrongfully and unlawfully driving an automobile on &
public street while under the influence of intoxicating liquor, in
violation of Article of War 96. He was sentenced to be dismissed the
service, and to forfeit all pay and allowances due or to become due.

The reviewlng authority approved the sentence and forwarded the record
of trial for action under Article of War 48.

3. A sumary of the evidence may be found in the accompanying
opinion of the*Board of Review. I concur in the opinion of the Board
that the record of trial is legally sufficient to support the findings
and the sentence and to warrant confirmation thereof.

: The record shows that more than two years prior to the present
trial and while the accused was an enlisted man, he received a letter
addressed to the payee of the money order described above and that he
fraudulently indorsed the money order as alleged and cashed it. Subse-
quently he refunded the money thus wrongfully procured. Although this
offense was barred by the Statute of Limitations, the accused pleaded
guilty thereto. The record also shows that on 2 October 1945 the ac-
cused was arrested while driving an automobile in a drunken condition,
and that on 3 October 1945 he was drunk and disorderly in uniform in a
public eating place. Since the sentence imposed was undoubtedly based
largely upon the offense of forgery which was barred by the Statute of

- Limitations and since the lesser offenses involving drunkenness would
- . not ordinarily result in a sentence of dismissal, I recommend that the
.. sentence be confirmed but commuted to a reprimand and forfeiture of

~$50 of his pay per month for three months, and that the sentence as
thua commuted be ordered executed.

g 4+ Inclosed is a form of action designed to carry into execution
. the foregolng recommendation, should it me

2 Incls .. THOMAS H. GREEN

1 - Record of trial " Major General .
2 - Form of action A The Judge Advocate Ganeral

( Sentence confirmed but commuted to 2 reprimand and forfeiture os%psso pey
_per month for three months, As conmmted ordered executeds GCMD 406, 6 Yar 1946,
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Second Lieutenant KENNETH H.

KEECH (0-705702), Air Corps. -

N e Nt Nt e i S St

_ " ARIY AIR FORCES .
TECHNICAL TRAINING COLIAND

Trial by G.C.M., convened at
Lincoln Army Air Field, Lincoln,
Vebraska, 23, 26 and 27 November
1945, Dismissal and total for-
feitures, o

o

QPINION of the BCARD OF. IBVIEY
TAPPY, STERN and TREVETHAN, Judge Advocates,:

1. The Board of Review has examined the.fpcord of trial in the
case of the officer named above and submits this, its oplnlon, to The

Judge Advocate General.

cations:

2, The accused was tried upon the follpwing Charges and Specifi-

| CHARGE I: Violation of the 93d Article of Var.

Specification 1: 1In that Second Lieutenant Kenneth H. Xeech,
Air Corps, Squadron A-l, 3541st Army Air Forces Base Unit,
then Alr Corps Unassigned, attached Section K, 2734 Army
Air Forces Base Unit (SB), did, at or near the City of ller—
riam, Kansas, on or about 26 July 1944, wrongfully, unlaw-
fully and with culpable negligence cause the death of Second
Lieutenant James B, Davis by flying a B-24 type military
aircraft, in which the said Second Lieutenant Davis was
serving as a members of the crew, at such a low altitude as

. to bring the aircraft into contact with a tree or other
obstruction to flight thus causing said aircraft to crash.

Specification 2: In that uecond Lieutenant Kenneth H. Keech,
# 3% %, did, at or near the City of llerriam, Kansas, on or
about .26 July 1944, wrongfully, unlawfully and with culpable '
negligence cause the death of Corporal E. C. Vellone by flying
. & PB=24 type military aircraft, in which the sa2id Corporal
L. G. Tellone was serving as a member of the crew at such
a low altitude as to bring the aircraft into conuact with a
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tree or other obstruction to flight thus causing’said
aircraft to crash. '

Specification 3: In that Second Lieutenant Kenneth H. Keech,
3 3 3%, did, at or near the City of Merriam, Kansas, on or
about 26 July 1944, wrongfully, unlawfully and with culpable
negligence cause the death of Corporal celvin H. Somers by
flying a B-24 type military aircraft, in which the said Cor--
poral Calvin H. Somers was serving as a member of the crew,
at such a low altitude as to bring the aircraft into contact
with a tree or other obstruction to flight thus causing said
aircraft to crash. ' '

CPARGE II: Violation of the 96th Article of ier.

Specification: In that Second lieutenant Kenneth 1. Keech,

- % % %, did, on or about 26 July 1944, wrongfully violate

_ paragraph 16a (1) (a), Army Air Forces Regulation Number
60=16, by flying -a B-24 type military aircraft of which he
was pilot over the City of Merriam, Kansas, at an altitude
of .less than one thousand (1000) feet above buildings and
other obstructions to flight of said city, while not in take-
off or landing, .

Accused pleaded not guilty to and was found guilty of all Charges and
Specifications. Noevidence of previous convictions was introduced, He
was sentenced to dismissal, forfeiture of all pay and allowances due or
to become due and confinement at hard labor for seven years, The re-
viewing authority approved only so much of the sentence as provided for
dismissal and forfeiture of all pay and allowances due or to become due
and forwarded the record of trial for action under Article of War 48.

3e. All of accused's offenses occurred on 26 July 1944. Charges were
originally preferred in October 1944 and referred for trial by the Com-
manding General, Second Kir Force, but, due to accused's heemitolimgh? -
for the serious injuries he received in the airplane crash, trial vas iDe
definitely postponed, Thereafter accused was transferred to the -present
general court-partial jurisdiction and because of the lapse of time the
charges were redrafted, reinvestigated and again referred for trial.
Practically all of the prosecution's pertinent evidence was offered b&
vay of depositions and stipulations, the depositions having been taken for

use before the general court-martial appointed by the (bmmandinz General
of the Second Air Force. W . & beners

The depo§itions and stipulations introduced in evidence'bf the prdsé-
cution established that on 26 July 1944, Army Aircraft No. 44~10605, a

2
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. B-24 type of airplane commenly called a Liberator bamber, was dispatched

on a local compass calibration mission from Lincoln Army Air Field, Lincoln,.
Nebraska. Had the compass been in working order the plane and crew would
have departed 'promptly for overseas. Accused, reputed to be an able and
conservative pilot, was in camand of this plane and he was accompanied

by Second Lieutenant Guy Lewls McMacken, co-pilet; Second Lieutenant James B.
Davis, navigator; Sergeant Harold E. Edwards, engineer; Corporal Calvin H,
Somers, armorer gunner, and Corporal E. G. Vellone, tail gunner (R. 6, 7,
8; Pros. Exs. 2, 3, 4)e Accused had just spent six days in the hospital
and except for the fact he seemed more quiet than usual, he appeared all
right to Lieutenant Mcllacken., Once in the ar it was discovered that the
compass was not functioning properly but rather than return promptly to

the air field, inasmuch as it was thelr first flight of the week and they
had flom but a' 1ittle over three hours that month, accused suggested that
they continue on to Kansas City. Accused flew the plane to Kansas City,
pointed out to Lieutenant Mcllacken where his father was employed and where
he formerly worked and then continued to Shawnee, Kansas, where he circled °
the plane over his hame three times, descending lower on each pass. There-
after, accused flew on to Nerriam, Kansas, where his wife's parents lived
and made a "couple runs® over their home. Accused then flew back to
Shawnee for a fcouple more runs® and then returned to Merriam for tone last
run® at his indaws' hame, These #runs" over ilerriam were made at an alti-
tude of around 100 feet above housetops, possibly tas low as 50 feet.? All
~of these runs were being made over a residential area, On this last run
one wing of the plane struck a tree, the plane then struck a house and
crashed to the grounds At the time of the crash the motors of the craft
were functioning properly (Pros. Exs. 3, 4)e

~ Various residents of the town of Merriam saw this airplane flying
in the vicinity for from twenty minutes to a half an hour and observed it
make three or four low flights over residential areas during that time,

- It came in at not over 100 feet altitude and then descended to such level
that its passage "fanned" the tops of two trees about 35 or 40 feet high,
passed about 10 feet over the roof of one house and in its last pass it
struck a tree and a house chimney and then crashed (Pros. Exs. 5-11, 17, 18).

As a result of the injuries they sustained in this crash, Lieutenant
James B. Davis, Corporal E. G. Vellone and Corporal Calvin H. Scmers all
expired within a few minutes thereafter (Pros. Exs. 1, 12-15, incl.).

4e The defense introduced evidence by way of deposition to show that
on 20 July 1944, Captain William D. Knapp, Flight Surgeon, examined accused
and found that he was suffering from acute follicular tonsillitis. Accused
was sent to the Regional Hospital at Lincoln Army Air Field, where Captain
'Paul Lindenberg, Medical Corps, -examined him and sprayed his throat with
sulfadiazine. Accused was then hospitalized until 25 July 1944. From

3
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21 July to 25 July 1944, inclusive, accused received one-elghth of a gram-
of sulfadiazine four times dally. This was only a small dose of the drug.
Accused was not obssrved at the hospital to exhibit any intolerance or
sensitivity toward the drug. On 26 July 1944, following accused's release
from the hospital, Captain Knapp cleared him for flying duty after ascer-
taining his condition from the hospital authorities and their records but
vrlthout personally examining him (Def. Exs. A, C, D, E, F). v

Maj or Orien B. Patch, Medical Corps, testified that although he would
expect no untoward physiological reaction in a normal individual from such
. amounts of sulfadiazine as accused received, nevertheless if a person had
an idiosyncrasy or sensitivity to the drug the amount accused had taken
could cause dlzz1ness, double vision, disturbed depth of perception, im-
paired sensory perceptlons and other insidious disturbances (R. 23-25,28),
The amount of the drug taken has no bearing upon a person's reaction there-
to. The reaction of a person allergic to the drug might become apparent
at any time whthin 4 hours or 10 days after administration thereof (R. 27,
28). Accordihg to Major Patch it was customary procedure to have flight
‘surgeons examine sulfa drug patients after discharge from the hospital
to determine when the effect, if any, from the drug would cease (R. 27).
Yajor Patch saw accused on 25 July 1944 and approved his release from the
hospital inasmuch as his temperature was normal and he gave no indicatim
that he suffered any disturbance from the druge In his opinion accused
was not hypersensitive to sulfadiazine and ‘the amount adninistered to him
would not have caused any physiological reaction. However, he admitted
it was possible for accused to have subsequently suffered such a reaction
(Re 28, 32, 34, 35)s The average therapeutic dose of sulfadiazine is one
gram every four hours while accused received only one~eighth of a gram
four times daily for four or five days (R. 22, 31),

" Dr. George W. Covey, Chief of Staff at the Lincoln General Hospital,
Lincoln, Nebraska, testified that a person sensitive to sulfadiazine,
might have various reactions after taking the drug, including skin rash,
degeneration of the liver, disturbances of the central nervous system
‘and even actual temporary insanity. It also may disturb onet's sense of
judgment as to-distance and as to- the size and ‘shape of objects. $Such
reactions do not depend upon the amount of the drug administered, some
individuals having disturbed reactions after taking but a half gram while
others have only so reacted after prolonged administration of it. Further-
more, such a reaction might occur within fifteen minutes or fourteen days .

. after faking the drug (R. 67, 68). A few minutes exposure to sunshine
often-accentuates reaction to the gdrug. An individual affected by the
drug night or might not realize his condition since its effect is com-
parable to that produced by slight intoxication and might well induce an
individual to feel more competent than actually he was (R. 70). However,
the number of 1ndlviduals sensitive to sulfadiazine is small (R 69)e

- 4
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After his rights had been fully explained, accused elected to give a
sworn testimony in his own behalf, He testified that he.was 22 years old
when the accident occurred, that he entered upon active duty as an air -
cadet in March 1943 and received his commission on 7 Jamuary 1944 (R. 46,
7). He had never taken any sulfa drugs until his hospitalization from -
20 July 1944 through 25 July 1944, during which time he took sulfadiazine
tablets four times daily and had his throat sprayed five times. After:
release from the hospital the Flight Surgeon cleared him for flight duty
by telephone without making any examination (R. 48-50)s The day that he
took off on this compass calibration mission was hot and sunny (R. 50).
Cnce in the air he'began to feel a "nervous tension or slight uneasinessh
and he permitted the airplane to fly itself for a while (R. 51). He re-
membered circling over the town of Merriam in the vicinity of his father-

" in-law'!s home and feeling somewhat "confused" (R. 52). He admitted that he
knew that Army Air Force Regulations fixed 500 feet as the minimum gltitude
‘of flight over all obstacles except that over inhabited areas the minimum
altitude was 1000 feet, He did not remember flying under the prescribed
dltitude nor had he any recollection of the crash (R. 53). .

. On cross-examination accused admitted his familiarity with Army Air
Force$ Regulations fixing 1000 feet as the minimum flight altitude over
inhabited areas (R. 57). Although he discovered his compass was not

" functioning properly, he continued on to Kansas City to accumulate flying
time and also to see his home again before going overseas (R. 58, 60).

- He remembered pointing out to his co-pilot where he and his father worked
in Kansas City and also flying to, and circling at least once, the town

of Merriam., Hlis plane functioned properly as he flew by visual reference

to the ground and the horizon (R. 61~63). - .

5, In rebuttal for the prosecution Lieutenant Colonel Charles Fe
Sweigert, Medical Corps, testiified that the average therapeutic or cura-

~ tive dose of sulfadiazine for ordirary infection is about six grams per

day (R, 72). Administration of one-half gram of the drug daily is a

small dose, being one-half of the recognized prophylactic or preventiwve

. dose of one gram dailye According to then existing directives Army per-

sonnel were permitted to continue on flying status while on prophylactic .,

doses of this drug (R, 72). In Colonel Sweigertts opinion it was conceiv-

~ able that toxic reaction could occur from such amounts of the drug as
accused had taken but he believed the possibility of such an occurrence

to be extremely slight (R. 74, 80)s A sensitivity to the drug might be-

. come manifest within a few hours or it might be a matter of days (R. 72)

.~ 6. Accused is charged with wrongfully operating military aircraft
over buildings at an altitude of le ss than 1000 feet, in violation of
paragraph 1éa (1) (a), Amy Air Forces Regulations No. 60-16, and also
with three distinct offenses of involuntary manslaughter. "Involuntary
manslaughter is homicide unintentionally caused in the commission of an

5
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unlawful a ct not amounting to a felony, or caused by culpable negligence
. in performing a lawful act' (LCl,-1928, par. 149a).

The evidence here demonstrates not only that accused flew a BE-24
type of Army aircraft repeatedly over a residential area at altitudes well
under the minimum of 1000 feet fixed by Army Air Forces Regulations but
also that he flew it so low a5 to strike a tree and a house, which in turn
caused the plane to crash to the ground, killing three of the crew members.
Clearly he was guilty of gross negligence in so operating this a rcraft.
The killing of each of the three crew members as a direct result of such
conduct constituted the offense of manslaughter (CH 233196, Bell, 19 BR 365).
Each of the deaths constituted a separate offense and each was properly
alleged in a separate specification (Bell case, supra).

The defense sought to establish that accused was suffering from toxic
or psychotic reactions as a result of potions of sulfadiazine that had been
administered to him by medical authorities for about five days immediately
preceding the day of this fatal flight. There is medical testimony in the
record to establish the possibility of such reactions. Howswer, there is
no substantial evidence to induce the belief that accused in fact suffered
any such reaction. He was able to operate the aircraft, to converse intel-
ligently with his co-pilot, to point out locale with which he was familiar
and, most important of all, to intend to make low runs or passes over his
father-in-law!s house and to execute that intention., In view of such evi-
dence, it cannot be said the court was unvarranted in concluding that

s

accused was mentally responsible for his acts.

The depositions of two of the members of accused!s drew, which were
admitted in evidence.and contained substantial evidence establishing accused's
guilt of the offenses charges, were taken on 3 and 11 April 1945, respec-
tively, The origindl Charges and Specifications preferred against accused
were referred for trial on 23 August 1944 by the Commanding General of the
Second Air Force. However, accused was not tried under that reference be-
cause of his prolonged hospitalization from injuries suffered inthe crash.
Subsequently accused came under the ‘jurisdiction of other general court—
martial authority and the Charges and Specifications were reinvestigated,
were redrafted without change and were referred for trial on 24 October
1945 by the Commanding General of the Army Air Forces Eastern Technical
Training Command, thereafter designated Army Air Forces Technical Training
Command. Thus, the depositions were taken before reference totrial of
the specific @Gharges and Specirications on which accused was tried but
after the identical offenses had been originally charged against accused
and referred for trial by other general court-martial authoritye.

Tt has been held that depositions tzken prior to reference of a case
for trial constitute no more than affidavits and are incompetent evidence
unless accused expressly consents to their admission knowing he has valid

6
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objection thereto (@I 162743, Johnson; CM 170175, Besford; ClI 202457,
Mitchell anc Hatfield). In reaching this conclusion it was held that a
valid deposition must be taken in connection with a pending action, i.e.,
after reference of the case for trial. Furthermore, it vas considered
highly significant in the cited cases that it did not affirmatively appear
that accused had notice of the time the depositions were to bc taken or

that he was represented thereat, or accorded the opportunity to sutmit cross-
interrogatories. Clearly statements taken under guch circumstances con-
stituted nothing more than afiidavits.

However, in the present case the depositions were taken after the iden-
tical offenses for which accused was eventually tried had in fact been re-
ferred to trial by competent authority. Thus, these depositions were taken
in connection with a pending action. Furthermore, it is apparent that
accused received notice of the taking of these depositions and was repre-—
sented at the time inasmuch as cross-interragatories asked of the deponents
appear in each deposition. In net effect, the situation here is similar
to that involved in using, at a subsequent trial of the same person on
the same issues, a deposition taken for use at the earlier trial. Such
use of depositions is permitted (MC, 1928, par. 117b). Accordingly, in
our opinion these depositions were properly admitted in evidencs.

-7+ On 15 January 1945 John C, Yulle n of QOmaha, Nebraska, attorney
at law, appeared before the Board of Review in behalf of accused, his
client, and was accaded a full hearing. Mr. Joseph Skubitz, secretary of
Senator Clyde M. Reed of Kansas, also was present. Congressman Erret P.
Scrivner of Kansas, although interested in this natter, notified the
Board he was unable to appear at the hearing.- At the "conclusion of the
hearing, Mr. lullen filed a brief with the Board which has been fully
considered thereby.

8, Accused is 23 years of age and is married. Following graduation
from high school accused worked as a draftsman's helper from April 1941
to Qctober 1942 and thereafter until March 1943 he was employed as an.oil
tester by a refining company. In March 1943 he entered upon active duty
2s an air cadet and was commissioned a second lieutenant on 7 January 1944
upon graduation from Army Alr Forces Pilot School, Frederick Aoy Air
Field, Frederick, Oklahoma.

9, The court was legally constituted and had jurisdiction of the
accused and the offenses. No errors injuriously affecting the substantial
rights of the accused were committed during the trial. In the opinion of
the Board of Review the record of trial is legally sufficient to suoport
the findings of guilty and the sentence as approved by the reviewing :iuthor-
ity and to warrant confirmation of the sentence. Dismissal is authoriiied
upon conviction of ‘a violation of Article of Wat 93 or Article of Tar 9.

udge Advocate
Judge Advocaté

%0\505/' e thec __, Judge Advocate
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SPJGH ~ CM 296061 1st Ind
Hq ASF, JAGO, Washington 25, Do Co Vo v iuTY
TO: The Secretary of War

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there
are transmitted herewith for your action the record of trial and the
opinion of the Board of Review in the case of Second Lieutenant Kenneth C.
Keech (0-705702), Air Corps.

2. Upon trial by general court-martial this officer was found guilty.
of three separate offenses of manslaughter, in violation of Article of War
93, and guilty of operating Army aircraft below the requisite altitude, in
violation of Article of War 96. He was sentenced to dismissal, total fore
feitures and confinement at hard labor for seven years., The reviewing
authority approved only so much of the sentence as provided for dismissal
and total forfeitures and forwarded the record of trial for action undar
Article of war 48.

3. A sumary of the evidence may be found in the accampanying opinion
of the Board of Review, The Board 1s of the opinion that the record of
trial is legally sufficient to support the findings of gullty and the
sentence as approved by the reviewlng authority and to warrant confirmation
of the sentence. I concur in that opinion, On 26 July 1944, accused, the
pilot of a B=24 type of bomber aircrafi, and his crew engaged in a scheduled
flight from Lincoln Army Alr Field, Lincoln, Nebraska, immediately prepara~-
tory to transfer overseas, Accused flaw the aircraft to the town of
Merriam, Kansas, where his fathex~in-law resided and there proceeded to
make three or four low runs over his father-in-law's house, On these runs
the aircraft dsscended to an altitude of betwesn fifty and one hundred
feet, well below the altitude of one thousand feet fixed by Army Air Forces
Regulations as the minimum flight altitude over inhatited areas, On his
last run he flew the aircraft so low that one of its wings struck a tree,
the aircraft then struck the roof of d house and crashed to the ground, kil-
ling three members of the crew., As & result of the crash, accused suffered
various injuries, including loss of an am amputated at the shoulder, vwhich
hospitalized him for the better part of a year, .

The defense sought to establish that accused was_ suffering from toxic
or psychotic reactions as a result of potions of sulfadiazine that had
been administered to him by medical authorities-for about five days im~
rediately preceding the day of this fatal flight, There is medical testi-
mony in the record to establish the possibility of such reactions. Howe
ever, there is no substantial evidence to induce the belief that accused
in fact suffered any such reaction, He was able to operate the aircraft, -
to converse intelligently with his co-pilot, to point out locale with wh:.ch
he was familiar and, most important of all, to intend to make low runs or
passes over his father~in-law's house—and to execute that intention. 1In
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view of such evidence, it cannot be said the cowrt ﬁs unwarranted in con-
cluding that accused was mentally :responsible for his acts.-

On 15 January 1945 Mr. John C. Mullen of Omaha, Nebraska, attorney at
“law, appeared before the Board of Review on behalf of accused and was
accorded a full hearing. Mr. Joseph Skubitz, secretary of Senator Clyde M.
Reed of Kansas, also was present, Congressman Erret P. Scrivner of Kansas,
although interested in this matter, notified the Board he was unable to
appear.at the hearing. At the conclusion of the hearing, Mr. Mullen filed
a brief which has been fully conseidered by the Board. o

Accused was willfully and wantonly negligent in piloting this air-

" craft at such an extremely low level over a residential area, his conduct
manifestly exposing persons and property on the ground and in the air to -
.the injury and destruction that resulted., Transmitted with the record of
trial is a Memorandum for The Judge Advocate General, dated 4 January 1946,
from General He He Arnold, Commanding General, Army Air Forces, in which
General Arnold expresses the opinion that accused!s offense *fully war-
rants his digmissal from the service" and, further, that accused was "very
fortunate" in that the reviewing authority ®"saw fit to eliminate all con-
finement from the sentence.," I recommend that the sentence as approved
by the reviewinp authority be confirmed but that the forfeitures be re-
mitted and that the sentence as thus modified be carried into execution.

4e Inclosed is a form of action designed to carry into exscution the -
foregoing recommendation, should it meet with your approval.

N ,_.\\ )

|

3 Incls . THOMAS H. GREEN
4 l. Record of trial Major General
2. Form of action . The Judge Advocate General
3. Memo fr Gen Arnold ' S _} .
4 Jan 46 .

( | Sentence as approved by reviewing .attho ‘
, rity confirmed but forfeitures
remitted, As modified ordered executede GCMO 47, 6 March 1946)
. ‘e
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WAR DEPARTMENT
Army Service Forces {61)
In the Office of The Judge Advocate General ’
Washington, D.C,.

SPJGK = CM 296066

6 FEB 1946

UNITED STATES FOURTH ATR FORCE

Ve - Trial by G.C.M., convened at
Walla Walla Army Air Field,
Washington, 15 November 1845.
Dismissal and total forfeitures.

Second Lieutenant JOSEPH
Q'DELL (0-711242),
COrpa.

OPINION of the BOARD OF REVIEW
MOYSE, KUDER and WINGO, Judge Advocates.

1. The Board of Review has examined the record of trial in the case
of the officer named sbove and submits this, its opinion, to The Judge
Advooate General.

» 2. The accused was tried ubon the following Charges and Speoclfioca-
tionss : . )

CEARGE It Violation of the 61st Article of War.

Specifications In that Second Lieutenant Joseph C. 0'Dell, Jr.,
Squadron T, 423rd Army Air Forces Base Unit, did, without proper
leave, absent himself from his organization and station at Walla
Walla Army Alr Fleld, Washington, from about 6 September 1945
to about 16 September 1945.

CHARGE IIz Violation of the 95th Article of Viar. (Finding of
guilty disapproved by reviewing authority).

Specificationt (.Flnding of gullty disapproved by reviewing
authority). ' :

CHARGE IIIt Violation of the 96th Artiocle of War.

Speoification 1t In that Seocond Lieutenant Joseph C. 0'Dell, Jr.,
Squadron T, 423rd Army Alr Forces Base Unit, did, at Reno,
Nevada, on or about § September 1945, wrongfully take and use
without the consent of the owner, a ocertain airplane, to wits
one Fairchild M 62, NC50489, the property of J. O. Hutton,
of a value of more than $50,00,.

Specifiocation 2¢ (Finding of not guilty).
Specification 3¢+ (Finding of not guilty).
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Speoifioa.tion 43 In that Seocond Lisutenant Joseph C. OtDell, Jr.,
Squadron T, 423rd Army Air Foroes Base Unit, did, at Reno,
Nevada, on or about 8 September 1945, wrongfully violate Part
60.700 of Civil Air Regulations by sorobatiocally flying a
civilian airoraft over a congested ares, to-wit: Hubbard Field.

He pleaded not guilty to all Charges and Specifications. He was found not
guilty of Speocifications 2 and 3 of Charge III but was found guilty of all
other Specifications and guilty of all Charges. No evidence was introduced
of any previous conviction. He was sentenced to be dismissed the service
and to forfeit all pay and allowances due or to become dus. The reviewing
authority disapproved the finding of guilty of the Specification of Charge
II and Charge I1I, approved the sentence, and forwarded the record of trial
for action under Artiole of War 48, .

3. The evidenoe ‘for the prosecution relating to the Charges and Specifica-
tions of which the a.ooused now stands convioted, is briefly summarized as
followss '

8 Chafge I and 1ts: Specification. -

A duly authenticated extract copy of the morning report of Squadron
T-3, 423rd Army Air Forces Base Unit, Walla Walla Army Air Field, Washington,
containing entries showing accused as absent without leave from 6 .September
to 16 September 1945 was introduced and admitted into evidenoo without obe-
:jeotion (r. 8, Pros. Ex. 1) ) T

b. Cha.rge I1I, Sgeoirioatiom 1 and 4.

At 1000 houra on 8 September 1945, Mr. Junius O. H‘utton. owner of
an airplane, designated as Fairchild M-62, NC 50469, "tied down" the airplane
at Hubbard Field, Reno, Nevada. Vihen he left the plane, "The ignition was
turned off. The controls were placed on. The propeller covers were placed
on. Wing tips were tied down at tie down stakes." He gave no one permission
to use the plane on 8 September 1945, VWhen he examined the plane on 9
September 1945 he found "The ship was parked orooked and only one wing tip
was tied. Everything was in order but for one thing, he forgot to look the
controls. I always lock the controls after I use my plsne so I know aomeone
‘else must have been in it" (R. 8, Pros. Ex. 3)

Mr. Roy Mastermsn was the owner of & plans designated as NC 56120
"stored” at Hubbard Field, Reno, Nevada. On 8 September 1945 the accused
tried to start Mr, Mastermsn's plane but two Army officers who were friends
of the latter and knew his plane “drove" him away. On the same date, as
Mr. -Masterman was "about to drive from mlbbard Fleld to the City of Reno.
he saw pleane NC 50469 -

sk gpparently headed right for us and Just high enough to orose the
" Yelephone wires, He then mede a right turn and flew right down the
runway at about 20 to 30 feet off the ground. He then pulled up
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and dived down egain between the Administration Building and the
Hangar at an altitude lower tHan the buildings. Then he pulled
up over the east side of the airport end then he attempted a slow
roll. He then pulled out of the slow roll and went into a loop.
Coming out of the loop he nearly hit a C-46 which was passing by.
He came out of the loop and mede another pass down the field. BHe

' <+then went up to the east side of the fileld and came back and made
& landing against the Tee" (R. 8, Pros. Exe. 4).

¥r. Mastermsn asked accused whose plane he was flying and the latter stated
he was flying, with permission, the plane of a friend. Acoused further
stated his nems was L. C. Travis and that he was stationed at Reno Army

_ Air Base. Mr. Magsterman testified there was a "pronounced smell of liquor®"

on accused's "person" and that he was "under the influence of intoxicating.
liquor" (Pros. Ex. 4).

" At ab8ut 1830 hours on 8 September 1945, Mr. Frederic W. Guermann
observed accused enter a "PT 19" plane designated as NC 50469 and start its
engine, Acocused was alone in the plane as "it taxied to the center of the
runwey." Mr. Guermanp described the maneuvers of the plane after the take-
off, as followst

“He just oleared the fence and as he cleared the fence he
got up between 10 to 20 feet and then went up to 400 feet. He
made a sharp turn to the right and came right back over the
Hangar. . He made a wingeover over the tie down strip next to
the big Henger. The big Hangar is west of the intersection of
the field which intersection is epproximately in the center of
the field. After the wing-over he turned to the left and went
catty-corner northeast of the intersection and climbed to. between -
1200 and 1500 feet. Then he did two sloppy lazy eights. Then
he went to 2000 feet. He was then headed south and he dived the -
plane and. gained air speed after which he executed a loop at the -
top of which he just missed a C46, at least it appeared that way
from the ground., He then made a few more maneuvers in the air.
Then he ceme down in a& southwesterly direction at & very low
- altitude at about 60 feet, then he circled the Hangar with the right
wing down and then he executed a steep bank with the left wing down
between the two Hangars at approximately 25 feet. At the time from,
the ground it was oclear that he was waving his left hand in the air.
He then came back and buzzed the Hanger again at approximately
50 feet.” (R. 8, Pros.Ex. 5)

. Vhen the pla.ne landed Mr. Guermann "talked to the msn" who gave his name

as “L. C. Travis, T4, Reno Army Air Base". On 9 September 1945, the next ~
day, acoused approached Mr, Guermann, apologized, and said "if he had done
anything wrong he would be glad to pay for it" (R. 8, Pros. Ex, 5).
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Pursuent to & complaint "ooncerning a viclation of CAA Regula=
tions," Mr. Robert Keufman, Inspector for Civil Aeronsutics Administration,
on 9 September 1945 questioned acoused, who, when first asked whether he
was "the man who did the buzz job at Hubbard Field on Saturday, 8
September 1945% at first "refused to admit it and then admitted that he
was the man' (R. 9, Pros. Ex. 6)s The prosecution did mot offer, but asked
the court to take judicial notice of the "Civil Alr Regulations governing
this ocsse™ (R. 6).

4. The aocused, after having been fully advised of his rights, elecsted
to make a gworn statement as to Charge II end the Specifiocation thereof, but
elected to remain silent as to all other Charges and Specifications.

6. The Specification of Charge 1 aliegés that accused absented himself
without proper leave from his station from about 6 September 1945 to about
16 September 1945.

The extract copy of the morning report introduced into evidence
by the prosecution without objection constituted prima facie evidence of
aocused's guilt of absence without leave for the period alleged (par. 117,
MCY, 1928). Although it eppears on the face of the extrect copy of the
morning report that the entry showing the initial unauthorized absence of
accused was entered on the original morning report on 17 September 1945,
delay in meking the entry in the morning report does not render an extract
copy thereof inadmissible (CM 269103, Zoller, 44 BR 387). There is no
evidence in the record to impugn the commsnding officer's knowledge of
the accused's absenoce without leave, and the usual presumption of regularity
is epplicable to the morning report (idem).

6. The evidence compels a finding of guilty of the wrongful taking
and use of an sirplane without the consent of the owner as alleged in Speci-
fication 1, Charge III. It was established by uncontradioted testimony -
that on 8 September 1945 the aoccused entered an airplane owned by Mr. J.

C. Hutton, started the engine thereof and flew the plane over Hubbard Field,
Mr. Hutton gave no one permission to use his plane on 8 September 1945,

7. Specification 4 of Cherge III alleges that aocused did at Reno,
Nevada, on or about 8 September 1945, wrongfully viclate Part 60.700 of Civil
Alr Regulations by sorcbatiocally flying a oivilian airoreft over a congested
area, to wit: Hubbard Field,

Effootive 1 August 1945, prior to the date of the misconduct
alleged in the Specification, Part 60, of the Civil Air Regulations which
inoludes Part 60,700, was smended. Under the regulations as smended there
is no Part 60.700, but the conduct described in the Specification and formerly
prohibited by Part 60.700 is now prohibited by Part 60.104. The erroneous
citation thus presents the question of the validity of a Specification which
alleges the wrongful violation of a Civil Air Regulation and which desoribes.
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the conduot constituting the violation, which regulation however was no
longer in existence on the date the offense was alleged to have been come
mitted, owing to a previous amendment of the Civil Air Regulations.

In CM 202250, Remos , 6 BR 17, the Specification therein alleged
that accused

"asx did at Fort Mills, P.I., on or about March 23, 1934, willfully,
unlewfully and feloniously commit an act of lasciciousmess upon. -
the person of one Rosa Degesa by then end there foreing her upon

a mat and placing his penis against her buttocks and remsining in
that positlion for some moments, this being in violation of Article
439 of the Penal Code of the Philippine Islands,"

On the date mentioned in the Specification, irtiele 439, Philippine Penal
Code, was no longer in force but had been superseded on 1 January 1932 by
Artiocle 336, Revised Penal Code. It was further shown that there were no
material differences between the two Artiocles. The Board of Review, in
holding the erroneous citation was mot a fatal error stated:

"The Board of Review considers the erronsous citation not to
be a fatal error when it is borne in mind that the article cited
had been superseded by another of substantially the same provisions;
and that the specification should be read as though Article 336,
above quoted, now in foroce, had been mentioned."

Following the principle enunciated in the above cited case this Board of
Review is of the opinion that the Specification should be read as though
Part 60.104 of the Civil Air Regulations now in force had been mentioned.

- Though the Specification is defective in the form in which it was drawn, the
Board is convinoced that it fully epprised the accused of the nature and ele=
ments of the Charge against him. He was fully aware that he was charged
with violation of the Civil Air Regulations and of the misconduect consti-
tuting the violation. He raised no objection to the defeot in the Speci~
fication prior to or during the trial. Had he done so the requirements of
good pleading would dictate that the Specification should be amended or withe
drawn. The Manual for Courts-Martial, 1928, paragraph 87b, page 74, statess

"wx# No finding or sentence need be disapproved solely because
a specifioation is defective if the facts alleged therein and
reasonsbly implied therefrom constitute an offense, unless it
appears from the record that the accused was in faot mlsled by
such defeoct or that his substantlal rights were in fact other-
wise injuriously affected thereby."

The Board of Review is of the opinion the erroneous coitation does not oon-
stitute fatal errore

The evidenoce olearly establishes that on 8 September 1945 the
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acoused performed scrobatics with a civilian plane over Hubbard Field. After
the teke-off, in whioch he "just" ocleared the fence, he flew the plans down
the runwasy about 20 to 30 feet above the ground, pulled up and dived be=-
tween the administration building and the hangar at an altitude lower than
the building, performed two "sloppy lazy eights" at an altitude of between
1200 and 1500 feet, "appeared” at one time almost to collide with a."C-46
which was passing by",attempted a slow roll and went into a loop, buzzed the
hangar and later made s landing against the "Tee." Accused wes observed
waving his left hand in the air as he was flying the plane.

Although the evidence clearly establishes that the acoused per=-
formed aorobatios in a civilian plane over Hubbard Field, there is not a’
scintilla of evidence that Hubbard Field was a congested area. FPart 60.700
of the Civil Air Regulations prior to smendment provided, in so far as
pertinent to the Specification as drawn, that,

"No person shall acrobatically fly an aircraft (a) At any height
whatsoever over a congested area of any city, town, or settlement
*#3", (Inderscoring supplied.) .

Part 60.104 of the Civil Air Regulations in force and effeot on 8 September
1945, in pertinent part providest

"An airoraft shall not be aerobatically flown (a) #*+ (b) Over the
congested ereas of oities, towns, settlements *+*" (Underscoring
supplied).

An examination of these Regulations olearly indicate that in order
for the performance of acrobatics or aerobatics to be a violation thereof,
it is essential that the aocrobatliocs or aerobatics be performed over a con-
gested area. The total absence of any evidenoe from which to infer that
Habbard Field was a congested area requires & finding of not guilty of the
of fense as allegsed.

~ In view of the finding of not gullty of a wrongful violation of
the Civil Air Regulations nothing remsins in the Specification from which
can be carved a lesser inocluded offense. It is not wrongful per se to
perform acrobatios over an airfield and no allegation is mads in the Specie
fication that he performed acrobatics other than in wrongful violation of
the Civil Air Regulations, Therefore the findings of guilty of Specifieation
4, of Charge III, must be disapproved.

8, War Department records disclose that this offioer is 26 years
. of .age and married, and the record of trial indicates he is the father of
one child. He graduated from high school and attended North Texas State
Teachers College for one year, but did not graduate., In civil life he was
employed for approximately one year as a "Service Salesman® for the Standard
Stations Incorporated and for approximately 6 months as a "helper” and
"Expediter" for the Consolidated Steel Corporation, both of los Angeles,
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California. He served in the Regular Army as an enlisted men from 22 June
1938 until 7 December 1938, on which latter date he was given a Certificate
of Disability for Discharge for "Flat Feet," a physical disability which
was subsequently correocted. He again entered the service on 7 Ootober
1942, became an aviation cadet on 1 April 1943, and after completion of
ths required training was, on 8 February 1944, appointed and commissioned
- s temporary second lieutenant in the Army of the United States. Om 14
QOctober 1944 he was reprimanded and restricted to the limits of his post
for one week under the provisions of Article of War 104 for four minor
infractions of rules and regulations. On 21 September 1945 accused
tendered through channels a resignation for the good of the service in
lieu of triel by courtemartial. On 4 January 1946 the Secretary of War
directed that this resignation not be accepted.

9« The oourt was legally oconstituted and hed jurisdiction over the
acoused. and of the offenses. Exoept as noted, no errors injurlously af-
fecting the substantial rights of the accused were committed during the "
trial. In the oginion of the Board of Review, the record of trial is
legally insufficient to support the findings of guilty of Specification
4, Charge III, but legally sufficlent to support the findings of guilty
of all other Specifications and of all Charges, approved by the reviewing
authority, and the sentence, and to warrant confirmation of the sentence.
Dismissal is authorized upon conviction of & violation of either the 6lst

Article of War or the 96th Article of War.

/42@22% » Judge Advooate

kﬂﬁéﬁz & /f’ ceclyy » Judge Advooate

éé !32 4‘2 “£ ‘ “8 0 » Judge Advooate
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SPJGK - CM 296066 . lst Ind
Hy ASF, JAGO, Washington 25, D.C.

TOs The Secretary of War

1. Pursuant to Executive Order No. 9556, dated May 26, 1545, there
are trensmitted herewith for your action the record of trial and the
opinion of the Board of Review in the case of Second Lieutenant Joseph
C. 0'Dell (0-711242), Air Corps.

.2+ TUpon trial by general courtemartial this officer was found guilty
of absence without leave for a period of ten days, in violation of Artiocle
of War 61 (Specification, Charge I); of wrongfully and dishonorably fail-
ing to support his wife and ohild, in violation of Artiocle of War 95
. (Specification, Charge II); and of wrongfully taking and using en airplane
without the consent of the owner (Specification 1, Charge III), and of
wrongfully . violating Part 60,700 of the Civil Air Regulations by acrobati-
cally flying e oivilien airoraft over a congested area (Specifioation 4,
Charge III), both in violation of the 96th Artiocle of War. He was sen-
tenced to be dismissed the service and to forfeit all pay and allowances
due or to become due. The reviewing authority disapproved the finding of
guilty of wrongfully end dishonorably falling to support his wife and ohild
(Specification, Charge II), epproved the sentence and forwarded the record
of trial for action under Article of War 48,

3. A sumary of the evidenceé may be found in the accompanying opinion
of the Board of Review, I concur in the opinion of the Board of Review
that the record of trial is legally insufficient to support the finding of
guilty of Specification 4 of Charge III, but legally sufficient to support
the findings of guilty of all other Specifications and all Charges approved
by the reviewing authority, and the sentence, and to warrant confirmation.
of the sentence. .

. The acoused officer absented himself without proper leave from
his station from 6 September to 16 September 1945. (n 8 September 1945
"the aoccused entered an airplane owned by Mr. J. C. Putton, started the
engine thereof and flew the plane over Hubbard Field, Reno, Nevada. Mr.
Hutton gave no one permission to use his plane on 8 September 1945.

Absence without leave by an officer is g serious-miiitary offense
end this, ooupled with the unauthorized use of an airplans owned by a
civilian, olearly demonstrates unworthiness of a ocommission. On 14 October
1944 accused was reprimanded and restricted to the limits of his post for
one week under the provisions of Artiocle of War 104 for four minor infraoe
tions of rules and regulations., On 21 September 1945 he tendered, through
channels, a resignation for the good of the service in liéu of trisl by
court-martiale On 4 January 1946 the Secretary of War directed that this
resignation not be accepted. I recommend that the sentence be confirmed,

"
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but that the forfeitures be remitted, and that the sentence as thus modified
be ordered executed.

4, Consideration has been given to a memorendum from Gemeral H. H.
Arnold, formerly Commanding General, Army Air Forces, to The Judge Advocate
General recammending that the sentence be confirmed and ordered exsouted.

5. Inclosed is a form of action designed to carry into execution

the foregoing recommendation sHould/it meet wt:thour approval.

L\yZ‘(\t 5},/LLK—‘?-~.,- \;\rv

3 Inecls . »  THOMAS He GREEN
1. Record of trial ' Ma.jor General
2, Form of action - - The Judge Advocate General
3. Ltr. fr Gen .
' Arnold '

( sentence confirmed but forfetyures remitted. GCMO 51, 6 March 1946).

d
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WAR DEPARTHENT
Army Service Forces
In the Office-of The Judge Advocate General
Washington, D.C.

SPJGN-CM 296074

ARMY AIR FORCES FERSONNEL

UNITED STATES TLSTRIBUTION GOMMAND

Ve Trial by G.C.M., convened at
Arny Alr Forces Overseas Re-
placement Depot, Greensboro,
North Carolina, 14 Novembar
1945. Dismissal, total for-
feitures, and confinement for
two (2) years.

Second lLieutenant ALFRED L.
CHENNAULT (0-794637), Air
Corps.

N Mt s Nt Svos N N Nnas? st S

OFINION of the BOARD OF REVIEW
LIPSCOMB, O'CONNOR and MORGAN, Judge Advocates

l. The Board of Review has examined the recorci of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate General. .

2. ' The accused was tried upon the following Charge and Speci fi-
cations: - .

CHARGE: Violation of the 96th Article of War.

Specification 1: In that Second Iiesutenant Alfred L. Chennault,
Air Corps Unassigned, Attached Squadron H, 1060th AAF Base
Unit, did, at Kansas City, Missouri, on or about 22 June
1945, with intent to defraud, wrongfully and unlawfully
make and utter to the Traders Gate City National Bank,
Kansas City, Missouri, a certain check, in words and
figures as follows, to wit:

Kansas City__ June 22 1945
EY NATIONAL BANK, TUCSON ZON,

Pay to Traders Gate City Nathal Bank, Kansas City. l[o.
or order $50.
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Fifty and no/100 = = = —= - = PR = = Dollars
Ft. Geo. G. Meads /s/ ' Alfred L. Chennault
wd. . 0-794637

and by means thereof, did, fraudulently obtain from the
said Traders Gate City National Bank, $50.00 in cash, he,
the said Alfred L. Chennault, then well knowing that he
did not have and not intending that he should have suffi-

cient funds in ‘the Valley National Bank, Tucson, Arizona,

for the payment -of said check.

Specificaf‘ion 2: Similar to Specification 1 except that check

was made and uttered to the First National Bank, Kansas
City, iissouri. ‘

Specification 3t Similar to Specification 1 except that check

was made and uttered on 27 August 1945, to the Commerce
Union Bank, Nashville, Tennessee, and was in the sum of
$100.._ B

Specification 4: In that Second Iieutenant Alfred L. Chennault,

Alr Corps Unassigned, Attached Squadron H, 1060th AAF Base
Unit, did, at Reno, Nevada, on or about 25 June 1945, with
intent to defraud, wrongfully and unlawfully make and utter
to the First National Bank of Nevada, Reno, Nevada, a cer-
tain check, in words and figures as follows, to wit:

No. _7-8 _ San Antonio, Texas_ June 25, 1945

NATIONAL BANK OF FORT SAY HOUSTON
at San Antonid

Pay to the'Order of Cash $25.00

, Tyenty-Five and’ no/lOO ----- - - - - - - Dollars

Ft. MYeade | /s/ Alfred L. Chennault

M | 0794637

and by means thereof, did, fraudulently obtain from the

+ said First National Bank of Nevada, §25.00 in cash, he,

the said Alfred L. Chennault, then wsll knowing that
he \did not have and not intending that he should bave

‘sufficient funds in the National Bank of Fort Sam Houston,

San Antonio, Texas, for the payment of said check.

- Specifications 5 to 19: Similar to Specification 4 but dif-

fering as to dates and payees as follows:
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He also had a checking account in the National Bank of Fort
Seam Houston, San Antonio, Texas. The sole deposits were monthly allot-
ments of $50, which contimmnd from eomstime prior to May 1945 to October
1945 (Pros. Ex. 14). Between 25 June 1945 and 10 August 1945 he wrote
sixteen checks on this account, each in the sum of $25: Thirteen were
issued in Reno, Nevada, three to the First National Bank and ten to
the ' E1 Cortez Hotel, and the proceeds, according to him, were lost in
gambling (R. 16-17; Pros. Exs. 1, 7-10, 14). After leaving Reno he
was in need of funds to complete a transfer to:Fort Meads, Maryland,
and, en route, cashed checks at the Walker Bank and Trust Company
in Salt Lake City, Utah, and at the Bolling Field Post Exchange in
Washington, D. C. Iater he spent a 30 day leave period in Utah and,
having lost his funds gambling, cashed another check at the First
Security Bank in Ogden, Utah (R. 17-18; Pros. Exs. 1, 11-13, 14).

His account in the National Bank of Fort Sam Houston was
under $25 on all dates on which the foregoing checks were issued ex-
cept 10 July 1945 and 10 August 1945 when the regular $50 allotment
was credited. However, other outstanding checks immediately exhausted
- the allotment deposits, and the checks described were dishonored upon
presentation (R. 14; Pros. Exs. 1, 2). The accused admitted that at
the time he wrote these checks he was aware that the funds in this ac-
count were insufficient to pay them (Pros. Ex. 14).

Accused voluntarily gave a pre-trial statement in which he
recounted his execution of the worthless paper and also gave some of
his personal history. A native of Texas, 28 years of age and married,
he asserted he was a college graduate. His civilian employment was
with the American and Branniff Airlines in the capacity of agent.
Prior to his induction into the Army on 17 May 1942 he was with the
Canadian Air Forces. In October 194/ he went overseas.as a pilot of
a B-24 and flew eighteen. combat sorties. He returned tothis country
9 July 1945 (Pros. Ex. 14).

: ‘4s Evidence for the defense: Accused, after explanation of his
rights as a witness, elected to remain silent (R. 19). A copy of
his Form 66-2 was introduced in evidence in his behalf (R. 19)

5. The nineteen Specifications of the.Charge allesge that between
22 June 1945 and 27 August 1945 accused made and uttered to various
banks and business establishments, with intent to defraud, nineteen
checks totalling $600, and fraudulently obtained that amount in cash,
knowing he did not have and not intending to have sufﬁcient funds,
in the banks on which drawn, for psymsnt.

- It is undisputed that accused made and uttered the checks
and obtained the face amounts in cash, and that the checks were dis-
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gpec. Date Payee
5 27 .June 1945 TFirst National Bank of Nevada, Reno, Nevada
6 4 July 1945 El Cortez Hotel, Reno, Nevada
7 5 July 1945 . id.
8 6 July 1945 . id.
9 7 July 1945 : - - id.
10 8 July 1945 id.
11 9 July 1945 id.
12 10 July 1945 - 1d.
13 10 July 1945 First National Bank of Nevada, Reno, Nevada
14 11 July 1945 E1 Cortez Hotel, Reno, Nevada ,
15 12 July 1945 id.
16 15 July 1945 id.
17 18 July 1945 Walker Bank-& Trust Co. Salt Lake City, Utah
18 20 July 1945 Bolling Field Exchange, Bolling Field, D.C.
19

10 August 1945 First Security Bank of Utah, Ogden Branch,
. Ogden, Utahe.

‘Specification 20: (Motion to strike sustained; R. 14, 18).

Accused pleaded not guilty to, and was found guilty of, the Charge and

" all Specifications. He was sentenced to be dismissed the service, to
forfeit all pay and allowances due or to becoms due, and to be confined
at hard labor, at such place as the reviewlng authority might direct, for
two years. The reviewing authority approved the sentence and forwarded
the record of trial for action under Article of War 48.

3. Evidence for the prosecution: It was stipulated that accused-
made and uttered all of the checks described in the Specifications ‘and
received the face amounts in cash. The instruments were dishonored
upon presentation for payment (R. 14; Pros. Ex. 1).

On 22 June 1945, accused, while passing through Kansas City,
Missouri, cashed a $50 check at the Traders Gate City National Bank and
another for the same amount -at the First Natlonal Bank. His asserted .. .. _
purpose was."to defray traveling expenses." The instruments were :
drawn on the Valley National Bank of Tucson, Arizona (R. 15, 18; Prmos.
Exs. 4, 5,.14). The accused had an account in this bank but the only
deposits were derived from an allotment which he discontinued in May
1945. The last payment was credited to his account on 7 June 1945 and
by 22 June 1945 the balance was only $24 (R. 14, 15, 18; Pros. Exs. 3, 4).
He later contended that at the time he wrote these checks he did not
know whether there were sufficient funds in the bank to pay them (Pros.
Ex. 14). - Notwithstanding the diminishing condition of this account he
wrote a third check against it in the sum of $100 on 27 August 1945,
and cashed it at the Commerce Union Bank in Nashville, Tenneosae
(R. 155 Pros. Ex. 6). .
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honored upon presentation. His account in the Valley National Bank
of Tucson, Arizona, upon which he drew the $50 checks described

in Specifications 1 and 2 and the $100 check described in Specifi-
cation 3, contaiped only $24 and, consequently, his intent to de-
fraud may be inferred. His self-asserted lack of knowledge of the
status of his account is no defense because it was his duty to
ascertain and inform himself on this score.

In writing the sixteen $25 checks described in Specifica-
tions 4 to 19, which he drew upon his account in the National Bank
of Fort Sam Houston, San Antonio, Texas, he admittedly acted with
knowledge that he did not have sufficient funds to honor 'his drafts.
Although, on two dates on which he wrote checks, there was over $25
in the account, it was promptly exhausted by payment of other checks
outstanding when the chacks in question were given. It doss not
avail the accused that hse had the money in the bank at the date
he wrote the checks. It was his duty to see that the money remained
in the bank and was avallable for payment upon timely presentation.
The Specifications are proven beyond any reasonable doubt. -

6. War Department records show that the accused is about 29
years of age having been born 2 November 1916. He had two years
at the Junior College in Paris, Texas, his birthplace, and subse-
quently attended Southern Methodist University for one ard a half
years. After leaving college in 1938, he worked as a clerk in a
stationery businsss, as a tooling clerk for an aireraft manufacturer,
and as a passenger agent for a commercial airline. He enlisted in
. the Royal Canadian Air Force on 7 Juns 1941 and, after serving as
an aviation cadet, transferred to the United States Army Air Forces
on 15 May 1942. Upon completion of his training he received a
commission as,a second lieutenant in the Air Corps Reservs on 13
December 1942, entering upon active duty on that date. He served
overseas with the 767th Bombardment Squadron and was awarded the
Alr Medal and an QOak Leaf Cluster for "meritorious achievement in
aerial flight while participating in sustained operational
activities against the ememy." 'On 25 July 1944 he received a repri-
mand and forfeiture under Article of War 104 for absence without
leave for three days. - Further action under Article of War 104 was
taken against him on 17 August 1944 and again on 6 September 1944
by reason of his issuance of worthless checks. His 201 File con-
tains considerable correspondence between the War Department and
his creditors concerning hlS issuance of such checks and non-
pPayment of debts. .

7. The court was legally constituted. No errors injuriously
affecting the substantial rights of the accused were committed
during the trial. The Board of Review is of the opinion that the
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record of trial is legally sufficient to supperit the findings and
sentence and to warrant confirmation thersof. Dismissal is
authorized upon conviction of a wiolatlon of Article of War 96.

%g Mdge Advocate.

'_ % , Judge Advocate.

Judge Advocate.
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SFJGN-CM 296074 lst Ind
Hq ASF, JAGO, Washington, D.C. JAN,:—;
TO: The Secretary of War

1. Pursuant to Executive Order No. 9556, dated 26 Nay 1545,
there are transmitted herewith for your action the record of trial
and .the opinion of the Board of Review in the case of Second Lieu-
tenant Alfred L. Chennault (0-794637), Air Corps.

2. Upon trial by general courte-mertial this officer was found
guilty of making and uttering, with intent to defraud, between 22 June
1945 and 27 August 1945, nineteen worthless checks totalling $600,
knowing that he did not have and not intending that he should have
sufficient funds for payment in the banks on which drawn, in violation
of Articls of War 96. He was sentenced to be dismissed the service, to
forfeit all pay and allowances dus or to become due, and to be confined
at hard labor at such place as the reviewing authority might direct, for
two years. The reviewing authority approved the sentence and forwarded
the record of trial for action under Article of War 48.

3, 'A summary of the evidence mgy be found in the accompanying
opinion of the Board of Review. I concur in the opinion of the Board
that the record of trial is legally sufficient to support the ﬁndings
and sentence and to warrant confirmation thereof.

Although he had only $24 in the Valley National Bank of
Tucson, Arizona, accused wrote two checks, each for $50, and cashed
them at Kansas City banks on 22 June 1945. Tw months later he drew
a $100 check on the account. He also had a checking account in the
National Bank of Fort Sam Houston at San Antonio, Texas, against which
he issued a large number of checks. His deposits in this bank were
sufficient to cover only a few of these drafts and, betwesen 25 June
and 10 Avgust 1945, sixteen checks, each for $25, were dishonored.
Most of these checks were uttered to hotels and banks in Reno, Nevada,
and the proceeds, according to accused, lost in gambling. He admitted
knowing that his balance in the San Antonio bank was insufficient to
pay them. The record does not disclose that accused has ever redeemed
any of these checks. :

-

This is not the only time accused has been in difficulty over
his checks. In August 1944 and again in September 1944 he received
punishment under Article of War 104 for like offenses. His 201 File
contains a number of letters from his creditors complaining of his
issuance of worthless checks as well as non-payment of debts. The
. staff judge advocate in his review in tihe present case refers to an
additional $700 in worthless checks on which no charges were pre-
ferred. Although it is apparent that accused deserves severe dis-
ciplinary measures, I believe the confinement imposed is somewhat ‘
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excessive, particularly in view of his creditable war record: he
has f£lown 18 combat missions as the pilot of a B-24 bomber and re-
ceived the Air Medal with Osk Leaf Cluster. I recommend that the
sentence be confirmed but that the confinement be reduced to one
year and that the forfeitures be remitted, that the sentence as .
thus modified be ordered executed, and that an appropriate United
States Disciplinary Barracks be designated as the place of confine-
ment.

4. Inclosed is a form of action designed to carry into execution
the foregoing recommendation, should it meet with your approwsl. -

2 Incls THOMAS H. GREEN

1 - Record of trial Major General
2 = Form of action The Judge Advocate General

" { Sentence confirmed , forfeitures
’ s remitted and confinement reduc
yesr. As modified ordered executed, GCMO 41, 6 March 1946):‘e °d %o one
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Army Service Forces )
In the Office of The Judge Advocate General
Washington, D. C.
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SPJGH = CM 296107 . FORT LBJIS, WASHINGTON '
: v ‘ NINTH SERVICE CQMMAND »
L " ARMY SERVICE FORCES
UNITED STATES : , : o
‘ . Trial by G. C. M., convened at’
Fort Iewls, Washington, 27
November 1945. Dismissale .

Ve

Captain JOEN SAVINI
(0-394474), Infantry,

N e o e S

OPINION of the BQARD OF REVIEW
" TAPFY, EECK, STERN and TREVETHAN, Judge Advocates.,

1. The Board of Review has examined the record of trial in the.
case of the above-named officer and submits this, its opinion, to The
Judge Advocate Genera.l.

2. The accused was ti'ied on the following Charges and Specifi-
cationsg ‘

CHARGE I: Violation of the 95th Article of War,

Specificationg In that Captain John Savini, Infantry,
Detachment of Patients, Madigan Hospital Center,
Madigan General Hospltal, Fort lewis, Wash., did,
at The Dalles, Oregon, between on or zbout 30 May
1945 to on or about 16 of Sept 1945, while lawfully
married to Mrs. Ellis Josephine Straub Savini,
wrongfully, dishonorably and unlawfully live and
cohabit with a woman, to wit, Joyce Eloise Potter,
not his lawful wife,

CHARGE II: Violation of ‘hhe 94th Article of War,

Specification ls In that Captain John Savini, Infantry,

s, did, at Fort lewis, Washington, on or about 30

: April 1945, present for approval and payment a claim
against the United States by causing to be presented
to Major Angus S. Clist, Finance Officer at Fort
lewls, Washington, an officer of the United States
duly authorized to approve and pay such claims, in
the amount of $132.00 for rental allowance and sub-:

- sistence allowance which claim was false in that he,
said Captain Savini, stated in said claim that Joyce
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P. Savini was his lawfui wife and which said state-
ment was then lnown by the said Captain Savinl to
be false,-

Specification 2; Identical in form with Specification
1 except that the date of the offense is 31 May 1945
and the amount of the false claim is $133.

Specification 3; Identical in form with Specification
1 except that the date of the offense is 31 August
1945 and the amount of the false claim is $133.

The accused pleaded not guilty to and wzg found guilty of all Charges and
Specifications. He was sentenced to be dismissed .the service, The review-
ing authority approved the sentence, recommended that its execution be sus-
" pended and forwarded the record of trlal for actlon under Article of Var

48, '

. 3. Evidence introduced by the prosecution to support the Charge of
unlawful cohabitation may be summarized as follows;

It was stipulated between.the prosecution, defense and the accused
that lirs, Ellis Josephine Straub Savini was alive on 16 September 1945
and that if she were present she would testify that she resides in San
Jose, California, that she was married to John Savini on 1l February 1942
at Tacoma, Pierce Sounty, Washington, and that sald marriage had not been
dissolved (R. ©, 7). A certified copy of a marriage certificate, received
in evidence without objection, shows the marriage of the above-named per-
sons in accordance with the stipulated testimony of Mrs, Ellis Straub
Savini (Re 7; Pros. Exe 1), There was also received without objection a
certified copy of a marriage certificate showing the marriage of John
Savini and Joyce Eloise Potter on 9 April 1942, at Seattle, Washington
(R. 10; Pros, Ex. 2). Mrs., Ellen Potter of The Dalles, Qregon, testified
that she was present at the marriage ceremony of her daughter, Joyce
Eloise Potter, and the accused on 9 April 1942, at Seattle, Washington,
and that they resided at her home during the months of June and July
1945, living togsther as husband and wife, They occupied the same room
at night and Mrs. Potter introduced accused to friends as her "son~-in-
lawt, Subsequent to their departure in July the couple visited with
Mrs. Potter in August and September 1945 and on these occasions they de-
?orted ;hemselves in similar manner by cohabiting as husband and wife
Re 7-9

The prosscutionts evidence in support of the false claim offenses
(Charge II, Specifications 1, 2 and 3) was as follows:



(81)

It was stipulated between the prosecution, the defense and the ac-
cused that the signature of the payee appearing on each of thrze photo-
static copies of pay and allowance vouchers for the months of April, May
and August 1945 was the signature of the accused and said vouchers were

. received in evidence without objection (R. 10; Pros. Exs. 3, 4, 5). It
was further stipulated that the accused caused the above-mentioned pay
and allowance vouchers to be presented on 30 April 1945, 31 May 1945
and 31 August 1945, respectively, to lMajor Angus S. Clist, Finance Of-
ficer, Fort lewis, Washington, an officer of the United States duly au-
thorized to approve and pay such claims. On each voucher, under the head-
ing "Dependents®, Joyce P. Savini, 404 W. 3d St., The Dalles, Oregon, is
named as accused's lawful wife, The one for the month of April shows
$42 as the amount claimed for subsistence, while those for kay and August
each show a claim for $43.40 for that item; and all three show a claim of .
$90 for rental allowance for the respective periods involved (R. 10, 11). . -

4. Accused, having been advised as to his rights as a witness, elect~
ed to testify under oath. He testified that following intimate relations
with Iieutenant Ellis Straub during December 1941 and January 1942, she
informed him that she had become pregnant. . Although accused was then
engaged to Miss Joyce Potter he married Lieutenant Straub to give her un-
born child a name, with the understanding that his wife would permit him
to obtain a divorce. After the marriage Mrs. Savinl changed her mind and
would not permit accused to divorce her. Obtaining legal advice, accused
was informed that he had no grounds for divorce, -He did not live with
his wife at any time after the marriage. On 9 April 1942 he married Miss
Potter because his Division was alerted for overseas movement and he felt
he was entitled to some happiness with the girl he loved before his de~

parture, being of the opinion that he might not return, Accused testified
that Liss Potter was aware of his marriage to Iieutenant Straub at the
tims of her (Miss Pottert!s) ®marrisge® to him. The alert status of his
organization was revoked, his battalion was transferred to Camp Hood,
Texas, and accused did not go overseas until April 1944. He attempted

to cammunicate with sLieutenant Straub" with a view to divorce but was

. not successful, although he contributed to her support from the date of
the marriage untll June 1944, payment being made through her brother-in-
‘law who lived in San Francisco. She received from accused the sum of
$100 per month during the first year following the marriage, part by
direct payment and the balance by allotment., Thereafter, the first al-
lotment was discontinued and a new one executed by accused under which
his wife received $50 per month through her brother-in-law as allottee.
In June 1944 all payments were'stopped and nothing further has been

paid accusedt!s wife because through error in the Office of Dependency
Benefits she had been overpaid to the extent of almost $2000., Reimburse-
ment for the overpayment was being sought from accused. Recently he was
returned to the United States from a general hospital in France and is -
presently a patient at Madigan General Hospital awaiting action of a

'

3



(82)

retiring board as a result of wounds received in combat (R. 11-14). Ac~
‘ cused admitted that he lived with Joyce Eloise Potter between 30 May 1945

and 16 September 1945 (the period of the alleged unlawful cohabitation -

Charge I, Specification), At the time of his marriage to Liesutenant

Straub he was 24 years of age and she was about 29 or 30. Subsequent

to the marriage he was informed that she had given birth to a child.

Divorce proceedings to dlSSOlVG this marriage are now pending (R. 14—18)

It was stipulated that accused entered on active duty 10 Qctober
1940 and that his rating for performance of duty on all assignpents was
either excellent or superior; also that he participated in camﬁhigns in
Germany, Northern France, Normandy and the Rhineland. He is authorized
to wear the Silver Star, the Bronze Star Medal, three Bronze Service
Stars and the Purple Heart. General Orders announcing the award of
the Silver Star to accused were read to the court. In the past year he
has undergone four abdaminal operations and has received treatment for
a leg wound,

Without objection, four letters purporting to have been written in
November 1945 by four high ranking Army officers under whom accused had
served were read into the roecord. Said letters make reference to his
excellent character and attest to his oatstanding ability and accomplish-
ments as a soldier (R. 19-22).

. 5« The uncontradicted evidence shows that the accused married Ellis
Josephine straub; that he thereafter contracted a bigamous marriage with
Joyce Eloise Potter on 9 April 1942, and that they unlawfully cohabited
as husband and wife between 30 lMay and 16 September 1945, Such conduct
on the part of accused is clearly wrongful and dishonorable within the.

~ meaning of the 95th Article of war (CM 252626, Scanlon, 34 BR 105).

As concerns the offenses of presentlng false claims for rental and
subsistence allowance (Charge II, Specifications 1, 2 and 3), the evidence
shows that accused presented for approval to the proper finance officer
his pay vouchers (War Department Form No. 336) for the months of April,
May and August 1945; that each voucher contained the statement under
nDependents® that he had a lawful wife, Joyce P, Savini; and that the
several vouchers clalmed subsistence and rental allowances as alleged
in the applicable Specifications,

The statement that Joyce P, Savlnl was accused!s wife was clearly
false and was made by accused with knowledge of its falsity., It does
not, however, follow therefrom that the claims were llkewise false,
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The test in determining accused!s guilt of presenting a false claim is
whether accused was rightfully entitled to the money he claimed, If in
fact "dependency" did exist according to law and accused was entitled to
receive the allowances claimed, irrespective of any other offenses of
which he may be found guilty, he is not guilty of presenting false claims
as charged (Ci 242395, Adams, 27 BR 161). As a basis for payment to of-.
ficers of subsistence and rental allowances, the term "dependent" includes
nat all times and in all places a lawful wife! (37 U.S.C. 83 37 U.S.C.
Supe ITI, 104). In Rawlings v. United States (93 Ct. Cl. 231), after
quoting this statute, it was stated;

"Thls language of the statute seems to say that a law- "
ful wife or an unmarried child shall be a statutory de-
pénﬁent, with no questions asked as to the fact of de- -
.pendency, Jjust as plainly as it says that a mother shall
ibe regarded as a dependent only if in fact she is chiefly
supported by the officer., There is nothing in the statute
which indicates that this aoparent meaning was not the
,legislative meaning,t

The evidence shows that on the date the vouchers were presented ac-

" cused had a lawful wife living, ~ Accordirdy, under the rule of law an~
nounced in the Rawlings case, supra, the accused was lawfully entitled to

the allowances claimed because in fact he did have a statutory dependent.

Thus the claims presented were not false or fraudulent, although they may have
contained a false statement,

The making of a false statement in connection with a claim for al-
lowances is undoubtedly deceitful and recognized as an offense under mili-~
tary law, The accused made the false statement as to his marital status
with full knowledge of its falsity. Had the Specifications been drawn to
allege a violation of the fouwrth paragraph of the 94th Article of War -
the one dealing with false statements in connection with claims against
the Government «~ the case would present no problem, for the offenses
committed by accused come squarely within the provisions of that para-
eraph. e

The Specifications allege that accused presented false claims for
approval and payment, and also allege in each instance that accused
"stated in said claim that. Joyce P. Savini was his lawful wife and which
statement was then known by the said Captain Savini to be false.". Thus
each Specification alleges the making of a false statement in connection
with the presentation of each claim, The Boards of Review have consist-
ently held that where a specification alleges a felonious assault but
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the proof establishes nothing more than assault and battery, and the
language in the specification descriptive of the assault also alleges a
battery, findings of guilty of the offense of assault and battery will
be sustained, Similarly, when a specification alleges the making of a
false statement in addition to the presentation of a false claim and
the proof establishes nothing more than the making of a false statement,
then so much of the findings of guilty as involves the me.k:mp of & false
‘statement must be sustained., Furthermore -

#No finding or sentence need be disapproved solely

because a specification is defective if the facts

alleged therein and reasonably implied therefrom

constitute an offense, unless it appears from the

record that the accused was in fact misled by such

defect, or that his substantial rights were in fact

otherwise injuriously affected thereby.® (MCH, 198,

par. 87b, Pe 74) .
Here the facts alleged in the Specifications constitute the offense of
‘making a false statement as well as presenting a false tlaim and the ac-
cused was fairly apprised -thereof, Consequently, to sustain so much of
the courtt's findings of guilty as involves the making of false statements
does not injuriously effect any of accused!s substantial rights. Ac-
cordingly, the record of trial is legally sufficient to sustain so much
of the findings of guilty of Specifications 1, 2-and 3 of Charge IT as
involves the making. of .false statements, in violation of Article of War .

" 6. War Depar'bment records show that the accused is 28 years of age
and married, He graduated from North Carolina State College in 1940, at
which time he was appointed a second lleutenant of Infantry in the Of-
ficers! Reserve Corps, Army of the United States. He was called to active
duty on 10 October-1940, promoted.to first lieutenant on 24 February 1942 -
and to.captain on 31 August 1942, He served in the European Theater of
Operations and received the Silver Star for gallentry in action on 19
November 1944, and the Bronze Star ledal for meritorious service during
the period 29 July 1944 to 2 November 1944. He was wounded in action on
13 January 1945 and was thereafter returned to the United States, being
- admitted to Madigan General Hospital, Washington, on 23 April 1945 for
appendicitis, acute. The review of the staff judge advocate states that
two children were born of the bigamous marriage, one in December 1942,
the other in June 1944. It further states that there is one child, the
issue of the legal marriage., Attached to the record of trial is a. letter
signed by the trial judge advocate, the assistant trial judge advocate
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and the defense counsel recommending clemency in the form of commutation
of the sentence based upon the accused's brilliant war roccord, the severe
wounds incurred in battle and the high esteem in which he is -held by his
superior officers. The reviewing authority recommended that the execution
of the sentence be suspended.

7. The court was legally constituted and had jurisdiction of the
person and the offenses, No errors injuriously affecting the substantial
rights of accused were committed during the trial except as above noted,
For the reasons stated the Board of Review is of the opinion that the
record of trial is legally sutficient to support the findings of guilty
of Charge I and its Specification, legally sufficient to support only
so much of the findings of guilty of Charge II and Specifigations 1, 2
and 3 thereof as involves findings of guilty of wrongfully making false
statements as alleged in presenting the several claims for allowances,
in violation of Article of Viar 94, and legally sufficient {o support the
sentence and to warrant confirmation of the sentence. Dismissal is au-
thorized upon conviction of a viclation of Article of Viar 94 and mand-
datory upon conviction of a violation of Article of War 95,

Judge Advocate.

, Judge Advocate.

, Judge Advocate.

Judge-Advocate.
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SPJGH = CM 296107 + 1st Ind
Hq ASF, JAGC, Veshington 25, D. C.
TO: The Secretary of War

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there
are transmitted herewith for your action the record of trial and “the
opinion of the Board of Review in the case,‘of Capt.a:.n John Savini, (0-394471.),
Infantry.

2. Upon trial by general court-martial this officer vas found guilty
of unlawful cohatitation with a woman not his wife (Charge I and its Speci-
fication), in violation of Article of War 95, and of presenting for payment
to the proper finance officer three false claims during the months of April,
May and August for subsistence and quarters allowance (Charge II, Specifi-
cations 1, 2 and 3), in violation of Article of mar 94. He was sentenced
to be dismissed the service. The personnel of the prosecution and defense
recammended that the sentence be commuted in view of the accused!s out
standing war record hereafter discussed. The reviewing authority approved .
the sentence, recommended that its exscution be suspended and forwarded the
record of trial for action under Art:.cle of War 48.

3. A summary of the evidence nay be found in the accompanying opinion
of the Board of Review I concur in the opinion of the Board that the
record of trial is legally sufficient to support the findings of guilty of
Charge I and its Specification, legally sufficient to support only so much .
of the findings of guilty ofCharge IT and Specifications 1, 2 and 3 thereof
as involves findings of guiliy of wrongfully making false statements as
alleged, in presenting the several claims for allowances, in violation of
A.rta.cle of War 94, and legally sufficient to Support the sentence.

The record of trial discloses that the accused married Lieutenant
Ellis Straub, an Army murse, in February 1942 to give her unborn child a
name. He did not live with her tut contributed £100 per month to her sup-
port for one year following the marriage and $50 per month thereafter until
June of 1944, After the marriage, accused endeavored to induce his wife
. to consent to a divorce but she refused and thereafter, in April 1942, Miss
Joyce Potter ®"married® him, with full knowledge of accused!s existing mar-
riage.,  Accused was engaoed to Miss Potter at the time of his marriage to .
Lieutenant Straub, Following the bigamous marriage, accused and Miss Pot'ber
unlawfully cohabited from 30 May 1945 until 16 September 1945. Accused °
went overseas in 1944 and distinguished himself in the European 'I'heater,
w:i.::ing the Silver Star and the Bronze Star Yedal. He was also wounded in
action,

He presented his pay and allowance vouchers to the proper finance offi-
cer during the months of April, May and August 1945 and therein designated
"Joyce P. Savini® as his 1awful wife, ¥hile the statements were false in
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that El1lis Straub Savinl and not Joyce P. Savinl was his lawful wife, the
claims were not false because accused was entitled to the allowances claimed
.8ince he in fact had a lawful wife., Two children have been born of the

bl gamous marriage and one of the legal marriage. Divorce proceedings are
now pending for dissolution of the latter. :

In view of the serious nature of his offense of unlawful cohabitation,
~ particularly the circumstances in connection therewith, and notwithstanding
" accused!s previous unblemished military and civilian record and the several

testimonials from high ranking officers under whom he served attesting to
his sterling character and outstanding bravery on the field of battle, I
reconmend that the sentence be confirmed and carried into execution,

4e Inclosed is a form of action designed to carry into execution the
foregoing recommendation, should it meet with your approval.

) ) .

2 Incls THCGMAS H. GREEN
1. Record of trial Major General
. 2+ Form of action ‘ . The Judge Advocate Ceneral
dings .

didfapproved in part, Sentence confirmed and ordered e d
GCMO 55, 6 Yarch 19.6), ’ xecuteds

, -
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In the Office of The Judge Advooate General (89)
We.shington, D. C. - -
SPJGK = CM 296113 | 13 FEB 1946

UNITED STATES BASE SECTION
: INDIA BURMA THEATER

Vo !

- Trial by G.C.M., convened

First Lieutenant JACK H. at Headquarters, Base Section,

GILMORE (0-164T7459), IBT, APO 4685, 13 and 14 November

Signal Corps. ' 1945, Dismissal, total for-
feitures and confinement for

one (1) year.

OPINION of the BOARD OF REVIEW
MOYSE, KUDER and WINGO, Judge Advocates,

l. The record of trial in the case of the officer named above has
been examined by the Board of Review and the Board submits this, its
~opinion, to The Judge Advooate General.

2. The acoused was tried upon the following Charges and Speoiﬂca-
tionsi o

CHARGE I: .Violation of the 93rd Artiocle of War. (Finding
of not guilty.)

- Speoification 1t (Finding of not guilty).
Specification 2: (Finding of not guilty).
CHARGE IIs Violation of the 96th Article of War.

Speoiﬁcation 1t In that First lLieutenant Jack H. Gilmore,
Signal Corps, Offlce of Stra.tegio Services, Service Unit,
Detachment 505, did, in conjunction with Captain Robert D.-
Ellis, Air Corps, and Private First Class Frederiock J.

- Sherman, st Behals, India, on or about 12 August 1945, ‘
without the consent of the owner, wrongfully and willfully
take and carry away from the person of Ram Sevek Singh,
Polioe Sentry, one musket rifle, 410 bore, value of about
twenty-nine rupees lawful monies of the Government of Indla,
the property of Ram Sewak Singh.

Specification €3' In that First lieutenant Jack H. Gilmore,

. * * %, did, in conjunotion with Captain Robert D, Ellis,
Alr Corps, and Private First Class Frederiock J. Sherman, at
Caloutta, India, on or about 12 August 1945, without the
oconsent of the owner, wrongfully and willfully take and
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oarry away from the person of Fouzder Singh, Constable of
Police, one Police Service belt with buckle, value about two
rupees and thirteen annas, lawful monies of the Goverxment
of India, the property of Fouzder Singh.

Speocification 3: In that First Lieutenant Jack H. Gilmore, * * =,
did, in conjunction with Captain Robert D. Ellis, Air Corps,
and Private First Class Frederick J. Sherman, at Behala,

India, on or about 12 August 1945, commlt an assault upon
Jogendra Narain De, Assistant Sub-Inspector of Police by .
pointing at him end pressing against him, the said Jogendra
Nersin De, & dangsrous weapon, to wlt, a .45 ocaliber Thompson
sub-machine gun, under threat of death.

Specification 43 In that First Lieutenant Jack H. Gilmore, * * =,
was, in oonjunction with Captain Robert D. Ellis, Air Corps,
and Private First Class Frederick J. Sherman, at Caloutta,
Indis, on or about 12 August 1945, grossly disorderly in
uniform, in a publie place, to wit, Aliporeé Police Station,
by oreating a disturbance under threats with firearms in the
presence of others in search of a civilisn prisoner; inter-
fering with the orderly business of the oivilian police and by

. foroibly disoonneocting police telephone conmmnioations.

Speoification 51 (Finding of not guilty).

CHARGE III: Violation of the 95th Article of War.

Specification: In that First Lieutenant Jack H. Gilmore, #* # #,
was, in oonjunotion with Captain Robert D. Ellis, Air Corps,
and Private First Class Frederiock J. Sherman, at Behala, India,
on or about 12 August 1945, grossly disorderly in uniform, in
a publioc place, to wit, Behala Police Station, by oreating a
disturbance under threats with firearms in the presence of
others, interfering with the orderly business of the.ocivilian
police, in search of a oivilian prisoner and by discharging
‘fire-arms in and about a public compound of the Bengal Police.

He pleaded not gullty to all Charges and Specifications, He was found not
guilty of Specifications 1 and 2 of Charge I, end of Charge I, and of Speoci-

. fioation 5 of Charge II. He was found gulilty of the other Charges amd

Specifiocations, except the words "and pressing against him" in Specifiocation 3
of Charge II, of whioch excepted words he was found not guilty. No evidence
of any previous conviction was introduced. FHe was sentenced to be dismissed
the gervice, to forfeit all pay and allowances due or to become due, and

to be oconfined at hard labor for one year. The reviewing authority approved

the sentence and forwarded the record of trial for action under Artisle of
War 48.
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Se Evidenoe for the pros'ecution.

. About 2145 hours 12 August 1945 scoused, acoompanied by Captain
Robert D. Ellis and en American soldier, entered the Behala Police Station,
in a suburb of Calcutta, India (R. 8,48). Accused was ermed with a
Thompson Sub=Machine gun and & .45 oaliber pistol, and the soldier with
a Thompson Sub~-Machine gun (R. 9). Aoccused pointed his "tommy gun" at
one Jogendrs Narain De, "Assistant Sub-Inspector” on duty at the police
station, and said, according to De's testimony, "'Where is Davis Driver?
Bring him here!'™ (R. 9). De told acoused, "I don't know who Davis Driver
is. Sit down and I will see what I can do"(R. 9). De further testified,
"But he didn't listen ##* he kept on threatening and saying, 'Produce
Da.vis Drivert, and he got me by the shoulders and took me in to the other
room" (R. 9), where ome Constable Hossain was. Accused stood on a verandah
at the door of the room and, while Captain Ellis and the soldier were
"aearohing the lockup® for Davis, aooused fired "two shots™ with the "tommy
gm" (R. 10,12,13).  "After some time”" acoused "took his pistol and pointed
it at" De, and £aid, "You will die,’ you will die, you will die" (R. 10,
14), and "oame a little closer then and tipped my ear” with the "tommy
gun” (R. 10,14,18). De was frightened (R. 17,18). Acocused and Captain
Ellis then took De "upstairs and searched the place and found four ocon-
stables »** started pushing the oconstables about and sent them downstairs
#*# pushed them right out of the compound towards the road® (R. 11,12).

Drugapads Ghatak, "Inspeotor of Police, Intelligence Branch,"
testified that he was in the room with De when acoused and his ocompanions,
dressed in "American Uniforms," entered the polioce station (R. 18,25). He
corroborated De's testimony conscerning the ooocurrences downstairs, and -
stated that acoused "dragged me to the second room # * # vy my arm." and
pressed his arm on my neok and pushed me to the corner of the room" (R. 19,
20). Ghatak was not armed (R. 22). He further testified that "The scaptain
end another one. they assaulted Hossain, *#* with his arm they pushed his
neck and with the tommy gun they hit different parts of the body," and that
accuged was present during this assault (R. 19). "Hossain on being assaulted
asked for my instruotions what he should do. I asked him to satisfy them,
by showing the lockup and the constables' barracks and other places, that
Davis Driver was not there" (R. 19) Ghatak saw acoused fire "two or
three" shots with his "tommy gun, and also heard "sbout ten or fifteen
shots outside #++ in the oompound” (R. 20,21). ‘

,  Ram Sewak Singh was "doin§ sentry duty" at the police station,
armed with 'a "410 bore police rifle™ (R. 26). He testified that he saw
scoused's party enter the station. ."I had orders to stop anyone coming
in and called to them to stop. They didn't listen to me. They took no
notice of me. They went in to the verandah of the polioce station”,
followed by Singh, When they started their disturbance he asked them
what was happening, whereupon they came toward him snd "pointed two tommy
guns and & revolver at me"™ (R. 28). Accused, who was pointing the revolver


http:happem.ng
http:capta.in

(92)

at Singh, "grabbed" Singh's "gun and threatened to shoot me" (R. 28). Singh
became "frightened and thought the soldiers were drunk and might shoot me,
so I let my rifle go" (R. 28). Acoused put Singh's rifle in accused's motor

car (R. 28).

* Ranjit Roy, "Sub-Inspector of Police," testified that at about
2200 hours 12 August he was in the office of the Alipore Police Station, Caloutts
"more than two miles® from Behala Police Station (R. 43), "talking to a pub-
lic gentleman about the case of a theft,"™ when accused, Captain Ellis and
an "Indian Boy" entered the room (R. 36). "They came and asked me, 'Where
is Davis Driver?'" (R. 37). Roy asked them to be seated, and consulted the
"lookup register.” He told then "no such man was arrested at this police
station on that date,"” and had two "accused persons” brought in, neither of
which was Davis (R. 37). Accused "stated, 'You know we have fifty officers
out with tommy guns, and must find our boy'" (R. 37). "The Indian Boy said
that Davis had been arrested near Behala Police Station." While the boy
was talking, "one soldier came in to the office with a tammy gun in his
hand" (R. 37). "He took his stand for a second or iwo near the door and
then came at my back #** I told the Captein, 'Let me ring up Behala Polioce
Station and ‘see if any such man wes arrested there or not,' and asked my
A.S.I., Bhattacharjee, to ring up Behala Police Station. Bhattacharjee
reported no such man was arrested at Behala Police Station, I explaired
this to the officers and by that time I found the soldier who was at my
back pointed the tommy gun towards me ##% I felt the touch of the muzzle
of the tommy gun at my right neck #%x I told the Captein, 'What is this?
I am helping you end I am willing to help you's*# The Captain kept silent"
(R. 38)s Roy did not know whether the gun was loaded (R. 43). During this
conversation Bhattacharjee U“put his hand on the telephomne." The soldier
slapped his hend, made him remove it from the telephone, "went near the
wall plug connection of the telephone and took out the plug and wanted to
tear the plug from the wire.. Then the soldier went inside the QC!'s
quarters and brought out the 0C's servent into the room &t the point of
that gun" (R. 39). Accused took the soldier's gun from him, went outside,
and "returned with two tommy guns in his two hands," preceded by "some
other constables." Both guns were “pointed out **¢ straight towards the
office" (R. 39). The "officer in charge,™ one Z. Rasul, entered the office,
end Roy "introduced" him to the American officers (R. 39). Aocused "pointed
one gun towards the OC and the other gun towards the office, either et me
or Bhatiacharjee," and said to the soldier, "'Wrap the wire with the table
leg and teer the plug' ##* the soldier came from where the plug connection
was and he wrapped the wire with the chair end table leg and by putting his
foot on the table tore up the plug from the wire #*#% then they left the plaoce
in a jJeep” (R. 40). Roy was "put in fear by the actions of these three
American soldiers' (R. 40). <

Fouzder Singh, a "Constable of Police," was walking "down from
Kiddepore Road to Munchigunj Road,™ Caloutta, shortly after 2200 hours,
12 August, BHe was in uniform, and wearing a police belt and buckle AR. 44,
45). He testified that when he reached Munchigunj Road a cer “"stepped e
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few feet up and a sahib got out and oame up behind and grabbed my belt
“##x I turned around and saw the soldier's face" (R. 44, 46). The soldier
was the acoused (R. 45). "He dregged me by the belt on the main road.

I grebbed my belt and another sehib ceme up and pointed" a Thompscn Sub-
Machine Gun at Singh, who became "frightened and let my hands off my
belt" (R. 44,45). Aocused "took the belt and buckle” and "got into the
vehicle" (R. 45). . .

On 14 August 1945 acocused voluntarily made and signed & sworn
statenent after having been advised of his rights under the 24th Article
of Wer (R. 48)s In this statement, which was admitted in evidence without
objeotion (Pros. Ex. 5), acoused said that during the afternoon of 12
August he "had five drinks of gin and fruit julce and knew what I was
doing and saying." About 1930 hours he was informed by an Indien bearer,
Hemry, that another Indian, David, who was employed at the camp of which
accused was cormanding officer, was in jail. Accused determined to "bail
David out of jail," and drove to Behala Police Station together with.
Captain Ellis, one "Pvt. Fred C. Scherman" end Henry, about 2100 hours.
Accused wore "a white T shirt, khaki uniform shorts, mosquito boots and
a khaki garrison cap." Private Scherman stayed outside and the others
went into the station. Captain Ellis was "oarrying & pistol in a holster,"
and aocused had a Thompson Sub=Machine gun loaded with twenty rounds.
Captain Ellis to0ld an Indian in the police station that he "had come to
post bail for David., This Indian volunteered to let us look at the
prisoners to see if David was & prisomer.” Aoccused, Captain Ellis and
Henry then "went out on the poroh," where . acoused heard "at least six or
eight shots from a gun and it sounded as. though it came from a sub-machine
gun being fired at the other end of the porch. I looked in the direction
of the firing and saw Scherman with 2 sub-machine gun. Scherman was point-
ing the gun upwards. I ocalled and asked, 'What's the matter' Soherman
replied 'everything is all right' and I heard Ellis say that he was 0.K.

I stepped down to the steps and ralsed my weapon upwards at about a 0
(degree) angle resting the butt on my hips and released the safety. I

saw that my weapon was set for automatio Tiring and I fired 2 or & bursts

of approximately 3 or 4 rounds each. I did not aim zy weapon at any

person or bullding." He fired "in a spasm of exuberance. I was faced with
& situation whioch was ridioulous beyond my imagination. It was practically
an uncontrollable impulse. The scene in and about the Bshale Polioe Station
seemed like a oircus. #*x After I ceased firing the police sentry on duty

at the gate came over to me, He was carrying & rifle in shoulder arms
position. .I asked him for his weapon and I then resched over and took his
gun from him off his shoulder. The sentry offered no resistance to my
taldng his weapon. I had my weapon upder my left erm end tried to remove
the rifle bolt with my right hand. I was unable %0 remove it and asked

the sentry to remove it but he was too scared to do anything." Accused

took the rifle from the sentry "because I wes afraid he would .shoot me,”
Acoused and his party then drove to "a Calcutta Police Station which I believe
is the Alipore” polioce station, whers they "talked with a little Indien who
was seated there, Ellis ssked him if he had a boy by the name of David

-
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confined in the police station. The police officlal checked his records
and told us that no one named David was confined in the Alipore P.S. I

had my sub-machine gun with me and had left the rifle in the jeep. #«*
Before leaving the police 6ffice I told Scherman to disconnect the phone,'
They went to David's home, where they found him, and were taking him to
their oar when "I looked up and saw & Caloutta Police oconsteble stending
about 30 feet away from the jeep. I walked up behind him, put my arms
eround his waist and released his belt., I pulled his trousers down to

his shoes and took his belt. I returned to the jJeep and we all got in

and drove back to ocamp," where accuséd threw the police rifle and belt

into a tenk. Accused "was sober, but my reflexes and emotions were un=-
doubtedly influenced by the drinks taken previously in the day." He did
not "at any time" while he was "in or about the Behals or Alipore Police
Stations point" his "weapon at eny person and threaten to shoot him." He
was not “at any time intimidated by any of the Indian Police or by civilians,"
He oonsidered his search for David to be "official business.” The next
morning accused cleaned the rifle end gave it to Captain Ellis to return to
Behala Police Station.

It was stipulated between the proseoution, defense and aocused
that on or about 12 August 1945 at Caloutta the msrket value of "one musket
rifle, 410 bore" was about 29 rupees, and the market value of "one used
polgce service belt with buckle" was about 2 rupees, 13 annes (Pros. Exs.
758)e

4., Evidence for the defense.

4 Constable Hossain testified that 'mobody hit me hard"™ (R. 55).
Captain Ellis did not hit him "with fists and butts of guns" (R. 55),
"but I was oaught hold of and fell down and things like that happened to
me" (R. 56). The soldier "got me from the back" and "the Captain wes in
front of me" when they went to look for David (R. 67). The officer in
charge, one lMookerjee, did not tell Hossain to say he was beaten and handled,
whon Hossain made and signed a statement 12 August (R. 55,56).

Bruce Glen, an employee of the Office of Strategic Services,
testified he was an interpreter at an investigation of the case oonduoted
.4 September, at which Ghatak stated there was no "threatening ###* in the
first office,"” and Hossain stated that "he had not been threatened and
beaten, but had been told the statement had to be made and the 0C quea=-
tioned him about what had happened and told him 'You were beaten and
threatened.' This was taken down by the OC. He was asked if his state-
ment was read to him and he replied in the negative" (R. 60,61).

After having his rights explained to him, acocused eleoted to
take the witness stand in his own behalf (R. 65). He testified that he
was 42 years of age and in civilian life had been a "oriminal investigator"
for twenty years (R. 66). He "enlisted in November of 1942 and took basic.
and advanced tralning in Colorade and California. I went to Officers!
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Candidate School at Fort Monmouth .and was commissioned in June of 1943

in the Signal Corps. I was in the Signal Corps until KNovember of 1943
and since that time have been attached to 0SS, During that period I
spent the first six months in training and at school. After that I did

a short period of duty in Alaske and the Aleutians for the 0SS. I re-
turned to the States and was sent to the Far East in February of this
year" (R. 65,66). 0On 12 August 1945 he was commanding officer of "Area
Z," an Office of Strategic Services Camp near Caloutta, where secret ace
tivities were conducted. His "main responsibility was security against
everybody in the world and to keep everyone from knowing what was going
on in the area and who the people there were" (R. 66)s Accused knew "the
war was over or about over,” and permitted personnel at the camp to "get
two cases of gin and mixed it with fruit juice and let them have some
fun" (R. 67,69). Acoused had "five or six drinks with various persons.

I wes never drunk." David was used as an informer. When accused learned
that the polioa "had taken David away,"” he became "worried about David.'

I had reason to’be. I knew that outsiders wanted information. Hendry
and David owed me no loyalty and there was no reason why, if put under
pressure, they wouldn't talk" (R. 71). David "had a pass. I knew that
the first thing ax Indian does when apprehended is to pull out a bunch of .
recommendations to show who he is ##% Ghatak kmew me before he saw me at
the police station and he was exactly the type of person I didn't want to
get hold of David" (R. 71). Accused "felt the release of David was in
line of duty as Seourity Officer of Area 2" (R. 82). Acoused was au~
thorized to carry weapons "when on duty" (Def. Ex. C), end did so the
night in question because it was "just the ordinary thing to do. I carried
arms ebout the area at night; alweys a tommy-gun. During the day I carried
side arms. Every time I left thé area after the first of June I carried
arms. I gave it no thought. I see now that it was damned bad judgment
going where I went, but I never gave it & second thought" (R. 73). "In
civilian 1life it was the same way. Ve worked in the police stations day

and night with arms. Even at home I had a tommy gun of my own and preferred

to use it. I know it's strange to understand why, but it was Just as much
of a habit as & pistol would be to anyone else" (R. $0). He did not have
& pistol when he entered Behala Police Station (R. 85), did not threaten
or assault anyone at either station (R. 74,82), and stated that "to the
best of my recollection I have never had two tommy guns at the same time
in my 1ife" (R. 87). "Everything was on a friendly basis” at Behala
Police Station (R. 74), but the people there were foonfused"” (R. 87). At
Alipore Police Station, "the OC ##% was very hostile and excited #»#x Roy
was all aflutter when the OC came in," but appeared to be "friendly and
cocoperative xsx to the nth dcgree" (Re 77). Aooused fired the Thompson
Sub-Mechine . gun "out in the open up in the sir" in "three or four bursts.
I uged all the rounds in the weapon, maybe eighteen or maybe a full olip®"
(R. 75). His purpose in firing was to make "some show of euthority,
probably with the idea of straightening things out. There were peopls

all over and nobody oould straightén anything out; even Hendry couldan't.

I understand now that they were frightened because they saw that Hendry had
a out and blood on h.i.s head and thought that one of their constables or

" :
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drivers had beaten him up and we were looking for that constable, when all
we wanted was the boy. Everybody went nuts all over the place and so I
fired to straighten them out" (R. 75)s He ordered Private Scherman to
disconnect the telephone because the polioce at Alipore Police Station "were
trying to call somsone in the police department. By then I realized the
boy wesn't there. I further realized that should other people come in on
it we would have to make explanation. My idea was that our business there
was finished, let's get out and go on. Roy kept insisting that someone
should be called., I had no business with the MP's. I would have made every
effort to keep from meeting them under the ciroumstences. I didn't tell

him to wrap the wires arcund the table leg; I merely told him to disconnect
the phone #*** it had a plug. It was a very simple connection like an electrio
l1ight plug and all he had to do was pull it out" (R. 78). Accused took
Fouzder Singh's belt becmuse "I had been worrieds I found David, I was re-
lieved. It would have been a tough situation if I hadn't. It was V-J Dey.
It was a s8illy, .foolish, asinine thing to do. It wasn't sensible and it
wasn't malicious, I didn't intend to hurt the guy"™ (R. 78), but "after I
got it I intended to keep the buckle es a souvenir" (R. 88). Acoused put
the police rifle and belt in the tank to conceal them from the Military
Police (R. 79). He did not wish to explain his possession of them to the
Military Police: ™My instructions were that I was to protect informa- :
tion about the things we were doing at Area Z against MP's or any outside
agency" (R. 79). )

: 5. Acoused admitted taking the rifle from Ram Sevak Singh. Accused
had no authority to take this rifle, especially from e pclice sentry engaged
in the performance of duty. In the absence of any showlng that the sentry
had threatened unlawfully to use his rifle the taking thereof by acocused was
wrongful. The evidence proves this offense was ocommitted as alleged in
Speoification 1 of Charge II. Accused admitted teking the belt and buckle
from Fouzder Singh as alleged in Specification 2 of Charge II and offered

no justifiocation whatever therefor., There is sufficient evidenos to prove
the amssault upon Jogendra Narain De as alleged in Speoification 3 of Charge
II, in spite of the denial thereof by aoccused, These three acts were conduct
of & nature to bring disoredit upon the military service in violation of
Article of War 96, ‘ . :

Although acoused had & right by the use of lawful means to attempt
to secure the release of David from polioce custody, the use of arms, intimi-
dation of police officlals and forocible disconnection of the telephonse line
at Alipore Police Station wers not such lawful means, were sufficiently
alleged in Specifioation 4 of Charge II, adequately proved by the evidenoe,
and constituted disorderly conduoct in violation of Article of War 95.

: The assaults upon and threats to Indian Polioce at Behala Polige
Station, officials of a friendly foreign state, made by accused end his )
companions and emphasize ﬁsy the wild discharge of firearms, constituted
a consplcuous disorder,/were breaches of the peace and violent conduct of a
disgraceful charaocter in public degrading to the service, for which aocused was

A Y
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responsible. His part in them as alleged in the Specification of Charge
III was clearly proved and was, under all the circumstances, conduct unbe-
coming to an officer and a gentleman in violation of Article of War 95

. (Winthrop, 1920 reprint, p. 718, note 49; see CM 220643, Knight, 13 B.R.
32). :

Accused's assaults upon De and the constables and his immediate
emulation of Private Scherman's ect in discharging the sub-machine gun, at
Behala Police Station, his assault at Alipore Police Station with two sub-

- machine guns upon police officials, his order to Priwvate Scherman to dis-
connect the telephone line, and his failure to prevent Private Scherman
from separating the plug from the wire are circumstances which definitely
establish that accused assented to all the disorders committed by Captain
Ellis and Private Scherman and cooperated with them in the attempt to ao-
complish their common purpose. He lent to these disorders his approvel, and
was thereby aiding and abetting them. Accused was therefore & principsl in
all the acts at both stations (18 U.S.C. 550, 36 Stat. 11523 Winthrop, 1920
reprint, page 1083 CM 266724, McDonald, 43 B.R. 296=-8; CM ETO 1453, Fowler,
4 B.R. (ETO) 347,348). . -

_ 6. A speciel hearing was held by the Board of Review 1 February 1946,
et which arguments on behalf of acoused were presented by Honorable Edwin
C. Johnson, United States Senator from Colorado, Captain Robert D. Ellis,

" who had served at the trial as individual defense counsel, Mr. Morrison

~ Shafroth, end Mr. F. S. Warren. At a second hearing held by the Board 4
February, Captain Ellis, Mr. Shafroth end Mr,. James R, Withrow, accused's
commanding officer at the time these offenses ococurred, sppeared on his be=
half. Oral arguments by Mr. Shafroth and Mr., Withrow were supplemented sub=-
sequently by written briefs,

- 7. War Department records disclose that this officer is 42 years of
" age, is married, and has no children. He is a high school graduate and
four years after graduation attended for one year & school designated as
“"L.H.TeS." From 1931 to 1933 he was the owner of a radio and recording
business and from 1933 to 1943 was self-employed as a oriminal investigator.
He entered the service as:a volunteer officer candidate 17 November 1942,
and upon completion of the required course of instruoction at the Offiocer
Candidate School, Eastern Signal Corps Schools, Fort Monmouth, New Jersey,
was commissioned seocond lieutenant, Army of the United States, 10 June
1943 and was ordered to active duty the same date. .He was assigned to
Office of Strategio Services 29 Ootober 1943 and promoted to first lieu-
tenant 21 Maroh 1944. He was ordered to Anchorage, Alaska, 24 June 1944
on temporary duty for spproximstely sixty days, and ordered overseas,
permanent change .of station, 8 February 1945. -

8. The court was legally oonstituted and had jurisdiction over ac-
oused and of the offenses. No. errors injuriously aeffecting the substantial
- rights of acoused were committed by the court during the trial. In the
opinion of the Board of feview the record of trial is legally sufficient to
support the findings and sentence snd to warrant confirmation of the sen-
‘tence, Dismissal is mandatory upon conviction of a violation of Article

\
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of War 95 and is authorized upon conviction of a violation of Article of

War 96,
m %@4{. Judge Advocate

)4/;1/9‘:}., .S » Judge Advooate
7

o L \gzgf QZ. &ﬂfg : » Judge Advoocate

10
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SPJGK = CH 296113 lst Ind
By ASF, JAGO, Washington 25, D. C. 6.March 1946
T0: The Seoretary of War

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there
are transmitted herewith for your action the record of trial and the opinlon
of the Board of Review in the ocase of First Lieutenant Jack H., Gilmore
(0-1647459), Signal Corps.

2. Upon trial by general court-martial this officer was found gullty
of the following offenses committed at Caloutts,* India: assault upon a
police official, wrongful taking of a rifle from a police sentry, wrongful
taking of a belt and buckle from another police sentry and disorderly cone
duct in & police station, in violation of Article of War 96 (Specifications
1,2,3 end 4 of Charge II), and grossly disorderly conduct in another polioce
station in vioclation of Article of War 95 (Specification of Charge III).
No evidence of any previous conviction was introduced. He was sentenced
to be dismissed the service, to forfeit all pay and ellowances duse or to
become due, and to be confined at hard labor, at such place as the review=
ing authority might direct, for one year. The reviewing suthority spproved
the sentence and forwarded the record of trial for action nnder Article of
‘War 48,

3. A sumsary of the evidence may be found in the accompanying opinion
of the Board of Review, I concur in the opinion of the Board that the record
of trial is legally sufficient to support the findings and the sentence and
to warrant confirmation of the sentenoo.

The accused was commanding ofﬁ.oer of an Office of Strategic Services
camp near Celcutta, India, where he had five or .six drinks of gin and fruit
Julce during the afternoon of 12 August 1945, oslebrating what he believed
to be the end of the war., About 1530 hours he was told that a native boy,
who was employed by him as a servant and informer, had been arrested by the
Indian police, While he did not make any such contention in his pre-trial
. 8tatements, he testified that he feared that pressure would be put oan this
native to disclose secret information to unauthorized persons. The accused
therefore set out with another Americen officer and an American soldier to
socure his release, The accused's party, armed with two Thompson gub-machine
guns and a .45 oaliber pistol, went to an Indian police station in the suburbs
of Calcutta where they threatened several nativse officials with their weapons
and, although told by these officials that their boy was not there, oompelled
them to assist in an unsuccessful search for the informer through the station
buildings. During the search the accused end the soldier fired several bursts
in the air with their subemachine guns in the stetion compound. A native
sentry approached with a rifle on his shoulder and the ascused relieved him

1
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of his rifle. (The rifle was cleaned by the saccused the next day and returned.)’
The accused and his companions then proceeded to another Indian police station,
threatened native officials there with their weapons, and agein forced a futile
search for the informer after the officials told them he was not there. Be-
fore leaving this stetion the accused ordered the scldier to discomnect the
telephone, which he did by pulling a plug from a socket and tearing the plug
from the telephone wire. The party then went to the informer's home, where

they found him. As they were taking him to their ecar, the accused saw a

native sentry nearby, went up to him and removed his belt and buckle, which

the accused later decided to keep for a souvenir.

., This offloer is 42 years old, entered the service as a volunteer
officer candidate 17 November 1942, and was duly commissioned qbcond lieu-
tenant 10 June 1943. He was ordered to India 8 February 1645.° According
_to information contained in written statements filed with ths Board of
Review and forwarded herewith by two of his superior officers in the 0SS,

Mr. James R. Withrow, formerly a lieutenant Commender in the United States
Navy, snd Mr. Herbert S. lLittle, formerly a Liecutenant Colonel, Army of the
United States, accused, after his return to the United States from a special
assigmment in the Aleutisns, which he had performed in a superior wanner for
0SS, volunteered for a hazardous, secret 0SS mlssion far behind enemy lines

in the Chins-Burma-India Theater, which would have involved great danger to
himself, When this undertaking was eventuelly vetoed by the British authorities,
the eccused was placed in charge of the importent installation where he was sta~
tioned at the time of the inocidents involved in the present case.  Thegse state-
ments emphasize the need for the maintenance of absolute secrecy, the necessity
for immediste action should such secrecy be threatened, and their bellief in
the existence of a certain degree of antegonism toward the 0SS by British
authorities., Under ordinary circumstances acoused's bizerre and violent ocon=-
duct, his lack of restraint and good Judgment, his failure to conform to
standards expeoted of an officer and a gentleman in dealing with officials

of a friendly foreign state are sufficient to justify his dismissal, However,
the statements by his ocommanding officers, summarized above, show that this
officer-is a daring individual who has rendered superior service and edd -
weight to his testimony that he considered drastic action necessary., While

the accused's unorthodox methods were grossly improper and should be eme
phatically ocondemned, in view of his conclusion, even though improper and
mistaken, that his mission had to be accomplished without regard to method,

end his probable exhilaration from liquor and news of the irmiment end of

the war, his acts do not appear to have been acoompanied by oriminal intent.
Under the foregoing circumstances 1t is recommended that the sentence be .
oonfirmed but oommuted to dismissal, a reprimand and forfeiture of $100 pay .

" per month for three months anrd that the sentence as thus modified be ordered
executed but that execution of that pertion thereof adjudging dismissal be
suspended during good behavior,

4, Consideration has been given to 'requosﬁa for o_iemency from Honorable
Bdwin C. Johnson, United States Semator from Colorsdo, and Mr. Morriscn

12
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Shafroth, attorney-at-lew, Denver, Colorado, & friend of the accused,
Senator Johnson's letters and a copy of Mr. Shafroth's letter are forwarded
herewith. In addition, Semator Johnson, Mr. Shafroth, Captain Robert D.
Ellis, who had served at the trial as individual defense oocunsel at the re-
quest of the acoused, and Mr. F. 8. Warren, formerly of Denver, Coloreado,
now .of Washington, D.C., appeared before the Board at a speocial hearirg on
1 February 15946 and pleaded for clemency on the ground thet the accused is
an impetuous individual who had considered his acts legel and necessary.
At a second hearing before the Board 4 February, Mr. Shafroth, Captain
Ellis and Mr. Withrow eppeared on his behalf., Written statements by
Captain Ellis, Mr. Withrow, Mr. Little and Mr. J. Simpson Dean, formerly
& lisutenant Colonel, Army of the United States, and another former com-
manding officer of the accused, and a brief by Mr. Shafroth, have also
been considered and are forwarded herewith.
<

S5« Inoclosed 1s a form of action designed to carry into execution

the foregoing recommendation sho it meet with your approval.

10 Incls THOMAS H. GREEN
1. Record of trial Major Gemersal
2. Form of action - The Judge Advocate General

3. ltrs fr Sen Johnson

23 Dec 1945and § Jan 1946

4. Cpy 1ltr fr Mr Morrison

Shafroth

S. Statement by Capt.Enh

6. Statement by Mr. Withrow

7. Statement by Mr. Little

8., Statement by Mr. Dean

9. Brief by Morrisom Shafroth
10, Ltr fr Mayor of Denver,Colo,

( :iggence confirmed, but commuted to dismissa'l', a reprimand, and forfeigures of
pay per month for three months. Sentence modified but dismissal-suspended
GCI0 124, 13 May 1946). ' pondede
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WAR DEPARTMENT
T Army Service Forces :
In the 0ffice.of The Judge Advocate General
Was}ﬁ_ngton, DeCo

SPJGN~CM 296303 .
FIRST SERVICE COMMAND -
UNITED STATES ARMY SERVICE FORCES
Ve Tridl by G.C.M., convened at
‘ Canp Edwards, Massachusetts,
13 November 1945. Dishonorable
discharge (suspended), and con-
finement for seven (73 years.
Rehabilitation Center, Fort
Slocum, New York. -

S
Private WILBERT F. BURILCK
- (32750470) , East Coast
Processing Center, Camp
Edwards, Massachusetts.

N Nt e St e N st st ot uget?

4 : o
. OFINION of the BOARD OF REVIEW
LIPSCOMB, O'CONNCR and MORGAN, Judge Advocates

’

-le The record of trial in the case of tha soldier named above ’
which has been examined in the Office of The Judge Advocate General
and thers found legally insufficient to support the findings and sen-
‘tence, has been examined by the Board of Review, and the Board submits
this, its opimon, to The Judge Advocate General. .

_ 2.. The accused was tried upon the following Charge and Specifi-
cation:' ' S

CHARGE: Violation of the 58th Article of Ware

Specification; 1In that Private Wilbert F. Burdick, E.ast Coast -

Procesaing Center, Camp Edwards, Massachusetts, did, at

Camp Gordon, Georgia, on or about 29 June 1943 desert

the service of the United States and did remain absent

in desertion until he was apprehended at Philadelphia,

, Pennarlvania, on or about 5 September 1945.

The accused pleaded not guilty to, and was found guilty of, the Ch.arge

and the Specification thereunder, excepting the words of the Specifi-

_ cation "was apprehended at Philadelphia, Pennsylvania® and substituting
therefor the words ®returned to military control in a manner and at a

.
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place not shown." He was sentenced to be dishonorably discharged the
service, to forfeit all pay and allowances due or to become due, and to
be confined at hard labor, at such place as the reviewing authority might
direct, for ten years. The reviewing authority approved the sentence but
reduced the period of confinement to seven years, suspended the dishonorable
discharge imposed, and designated the Rehabilitation Center, Fort Slocum,
New York, as the place of confinement. The result of the trial was pub-
lished in General Court-Martial Orders #1200, Headquarters First Service
Command, Army Service Forces, Boston 15, Massachusetts, 16 November 1945.
The record of trial was forwarded to-the Judge Advocate General pursuant
to Article of War 503.

3+ The only evidence in the record relative to the court's finding
that the accused deserted the service at Camp Gordon, Georgia, on 29
- June 1943, as alleged, consists of a photostatic copy of a morning re-
port of Company C, 101st Engineer Combat Battalion, for the month of
June 1943 ocontaining an entry, as follows:

"KWC 29 Pvt. Burdick duty to AWOL 1930 CRP" (Pros. Bx. 1l).

The defendant objected to the admission of this morning report % % # on
the first ground that it does not properly identify the accused in that
it does not give his first name, middle initial and army serial number
# 3% %.,% The law member ruled that the instrument might be admitted
Ygubject to a motion to sirike at the end of the case in the event that
sufficient evidence is not produced to tie this up" (R. 6).

: The prosscution then introduced an extract copy of a morning
report of the Philadelphia Military Police Detachment, Pennsylvania
mﬂmnTMMSuanmmm wuthumdmemWrdnhemtm
accused, as follows:

"BURDICK' WILBERT F Pvt . 32750470

Gl 5em KWOL to Conf- 1300

Gwll=f5=~ Conf to rel to gd- 0630“ (Ro 6 Fros. Exe. 2)

No other evidence was presented and the defendant made a motion for a
finding of not guilty "on the ground that the prosscution had failed
to make out a case of desertion or absence without leave against the
accused" which was denled (R. 6).

The accused, by his plea of not guilty, admitted that he was
the person named in the Specification and a member of the East Coast
Processing Center of Camp Edwards, iassachusetts. His plea did not,
however, admit that he was the unidentified Private Burdick who was a
member of Company C, 10lst Engineer Combat Battalion in June 1943. Al-
though the Manual for Courts-iiartial states that "Identity of names
raises a presumption of identity of persons * # ¥ it appears that the
cases in which such a presumption has been employed involved considerable
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mors description than a surname only (Wigmore on Evidence, 3rd Ed. Sec.
2529 and cases therein cited).. Whén the presumption is ussed its
"strength # % % will # 4 % depend upon how common the name is, and
other circumstances® (MCM, 1928, par. 112a). In this particular in-
"stance we not only do not know how many Private Burdicks there may

be in the Army, but we cannot narrow our inquiry as to identification
to a Private Burdick of any one organization; for the Specification
alleges that Private William F. Burdick belonged to one organization
and the morning report- declares "Pvt. Burdick" to be absent without
leave from an entirely different organization. It necessarily fol-
lows, therefore, that ths first of the above morming reports has
-not been satisfactorily and adequately shown to relate to the accused.

The second of the morning reports, the ons from the Phila-
delphia Military Police Detachment at Philadelphia, does not clarify
our problem. Although it states that the -accused was, on 5 September
1945, taken from a status of absence without leave and placed in con-
- finement, so fuch of this statement as pertains to the accused's being

abgent without leave is obviously based upon hearsay. The entry does
“not purport to deal with the accused as a member of the organization
making the particular morning report, and obviously the data recorded
was obtained from some outside source. The morning report is only
sufficient, therefore, to show that the accused was placed in confine-
" ment on the day specified.

. e Fbr the rea&sons stated, the Board of Review is of the opinion
that the record of trial is legally insufﬁc:.ent to support the ﬁndlngs
of guilty and the sentence.

’ 4 %@ é) Wd@e Advocate.

/ \ i V‘”H/” , Judge Advocate.

~ ' [ AT _&Nl [Rat k]

, Judge Advdcata.
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SPJGN-CM 296303 lstInd 480
Hg ASF, JAGO, Washington, D.C. ‘
TOs The Secretary of War

1. Herewith transmitted for your action under Article of War
50%, as amended by the act of 20 August 1937 (50 Stat. 724; 10 U.S.C.-
1522) and the act of 1 August 1942 (56 Stat. 732), is the record of
trial in the case of Private Wilbert F. Burdick (32750470), East
Coast Processing Center, Camp Edwards, Massachusetts.

2. I concur in the opinion of the Board of Review that the re-.
cord of trial is legally insufficient to support the findings of
guilty and the sentence, and recommend that the findings of gullty
and the sentence be vacated and that all rights, privileges and pro-
perty of which the accused has bean deprived by virtue of the f:mdings
and sentence so vacated be restored.

3. Inclosed is a form of action designed to carry into effact
these recommendations, should such astion meet with your approval.

2 Incls. THOMAS H. GREEN
1 - Record of trial , Major General
2 = Form of action The Judge Advocate General

( Findings and sentence vacated. GCMO 63, 20 March 1946).° |
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In the Office of The Judge Advoocate General
Washipngton, D. C.

SPJGK ~ CM 296366
91 JAN 1046

UNITED STATES SAN ANTONIO AIR TECHNICAL SERVICE COMMAND
Trial by G.C.X., convened at Hobbs
Army Air Field, Hobbs, New Mexico,

26 November 1945. Dismissal, total
forfeitures and confinement for two

(2) years.

Ve

Second lLieutenamt ROBERT
C. SHERMAN (0-2092595),
Air Corps.

Nt St Ssest? S Nt N Na?

« OPINION of the BOARD OF REVIEW
MOYSE, KUDER and WINGO, Judge Advooates.

1. The reoord of trial in the case of the offiocer named above has been
exemined by the Board of Review end the Board submits this, its opinion,
to The Judge Advooate General. :

2, The acoused was tried upon the following Charge and Spscifications

CHARGE: Violation of the 96th Article of War.

Speocifications In that Second ljeutenant Robert C. Sherman, Air
Corps, 3017th Army Air Forces Base Uhit, did, &t lovington,
‘New Mexido, em.or about 12 May 1946, wilfully, knowingly,
feloniously and unlawfully enter into a blgamous marrisge with
Ingrid U, A. Ostberg without having obtalned a divorce from
his lawful, living wife, Edith V. Banks Sherman.,

He pleaded not guilty to and was found guilty of the Chargo and 1ta Speci-
fication. No evidense of any previous conviotion was introduced. He was
sentenoced to be dismlssed the service, to forfeit all pay and allowances
due or to beccme due, and to be confined at hard labor for two years. The
reviewing authority approved the sentence nnd forwn.rdod the record of trial
. for aotion under Article of War 48,

3. For tha proaecution.

It was stipulated that at the time the o.lloged. bigamous marriage
with Ingr:ld U. A. Ostberg was entered into asoused was in the military
service of-the United States, and was still in such servioce at the time of

'bho trial (PrOGO Ex. 1)0

Acoused married Edith V. Banks in San Diego, California, 2 May
1939 (Pros. Ex. 4), and contracted a second marriage with Ingrid U. A.
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Ostberg at Lovington, New Mexico. 12 May 1945 (Pros. Exs. 2 and 5).

After acoused had been a.dv:lsed of his rights, he voluntarily made
the following statement in the presence of First Lieutenant Thomas K.
Campbell to First Lisutenant Luther D. Lynn, who was conducting & preliminary
investigation concerning an "offense of bigamy" of which acoused was sus=
peocted (Pros. Exs. 3 and 6)t.

‘"On 2 ¥ay 1939 I was married at San Diego, California, to
Virginia Edith Bgnks, by the Presbyterlan minister at his manse
on Market Street, and my grandfather was a witness., In 1§42 or 1943
my wife started a divoroe proceeding and I changed my draft
classification and came into the Army. Theresafter I went back
and talked the matter over with my wife, end she stopped the
divorece proceedings. Apparently she had stopped it before I went
home. My wife lives at 334 40th Street, San Diego, Cal., which -
is a home her parents gave her, and I have regularly sent her
£100.00 t0#$120,00 per month for her support and the support of.
our four year old daughter. The last time that I sent money to
her was October 3, 1945, on which date I sent her $150.00. My
wife is still,living at the present time. I had a telephone ocone
versation with her on or about September 20, 1945.

"On 12 May 1945 I married Ingrid U. A. Ostberg, at Lovington, .
New Mexico, at the parish house of one of the churches in o
Lovington. Flight Officer Pooley and Pfo. Doris Reuter were wite
nesses., . I realized that I had not been divorced from Virginia
Edith Banks Sherman, but I had not told Ingrid Qstberg that I
was 8till married. Ingrid Ostberg was under the impression that
I had been divorced.

For the defense.

After an explanation of his rights acoused eleoted to make o -
sworn statement. He testified that in 1942 he separated from his wife,
Bdith V. Banks, whom he had married on 2 May 1939, and that after the
separation had continued for sbout eleven months they agreed upon a divoroce
which his wife desired (R. 8,9,10). Accused paid the fees of the attormey .
who represented his wife as well as the fees of his own attorney, whom he
rotained to proteot his rights with regard to seeing his child, issue
of his marriage with Edlth V. Banks, He desired to enter the Army, but
was not accepted until he proved to the satisfeotion of his draft board
that his wife had instituted divoroe procesdings and that he could provide
suffiocient support for his ohild., The divorce papers were served on him
prior to his entrance into .the army, a property settlement was agreed
upon, and acoused appeared-at the courtroom with his attorney on the date
set in the notice. Neither accused's wife nor her attorney appeared, but
aocused's attorney assured him that everything would be all right (R. 10).
Acouzed did not ses his wife any time thereafter in 1942, but she ocame to
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see him in Kansas City in June or July 1943, after he had been induoted
into the Army. Acoused testified that he "didn't have much to do with
her back there, and she didn't mention divorce" (R. 10). In 1943, when
accused was transferred to Sante Ana, California, as en aviation cadet,
he went to see his daughter, who resided with his wife. The latter ad-
vised him that "she had cancelled the divorce" and he replied that he
"would rather she wouldn't do that " (R. 12). He made no investigation
to ascertain the truth of her statement, and although he obtained three-day
passes from time to time while in training at Santa Ana and visited his
wife and child, divorce was never mentioned between them thereafter, and
they ‘did not live together a8 husband and wife.

On cross-examination accused testified that sinoe he became a
coumissioned offioer in December 1944 he had been drawing "rations and
quarters" allowances as & married man and that in order to do 89 he had
been told that he had "to show" both his wife and his child (R. 14,16,17)3
but that while he regularly forwarded from $100 to §125 per month to his
wife, the allowance 8o made was intended for the support of his ochild only
(Re 13), He admitted that he had known since some time in 1943 that his
wife claimed that there had been no divorce, but stated that he did not
- believe her (R. 14)., He conducted no investigation to ascertain whether
or not the divorce had actually been granted, other than to write to his
attorney on three oocasions (R. 14,18). He reosived one reply from his
attorney who advised him "that everything was bein§ taken oare of, there
was nothing to worry about, just sit back and wait” (R. 18)s He had never
instituted any divoroe proceedings against his wife, but since his second
marriage he had been served with papers in a new divorce prooceeding that
she had brought against him (R. 16,17)s Acoused knew his second wife for
about two months before he married her, and within a month and & half
after meeting her seriously oontemplated marrying her. However, he made
no further effort to asocertain whether or not he was divorced, as he "only
had her /his first wife's/ word" that she had abandoned the divorce and
"she had lied to /Him/ nUmerous times before" (R. 19,20).

4. That acoused contracted e bigamous marriage as alleged is olearly
established, His first marriage having been proved by the production of
& properly ocertified copy of the marriage certificate there was a presump-
tion that this marrisge had continued (CM 228971, Tatum, 17 B.R. 13 pare
112a, MCM, 1928). In addition scoused admitted in hls voluntary confession
that his first wife was still alive and that he realized at the .tims he con-
tracted the second marriage that he had not been divoroed from her, The
seconl marriage was likewise legally established by competent proof and ad-
mitted by accused in his confession. Had there been any deficiency in the
proof as to the marriages, these would have been supplied by accused's
testimony as a witness in his own behalf. Acoused relied solely on his
contention that he acted in good faith in the belief that, despite his first
wife's statement to him that she had abandoned the divoroce proceedings, the
divoroe had been granted to her, The faots as developed in accused's state- -
ments as a witness in his own behalf and the voluntary deolarations made
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by him are destructive of his protestations of his alleged good faith.
While it has heretofore been held (CM 260611, Wilkinsom, 39 B.R. 327-330).
that an honest mistaken belief that a spouse of a prior marriage has obe
tained a divoroe comstitutes a legal defense to a prosecution for bigamy
before a court-martial where reasonable diligence has been exercised to
ascertain the truth, it is the well settled rule that where the acoused

has not been diligent and relies merely on his assumption that a diwvorce
has been pgranted, without seeking to determine his true marital status,such
a defense is of no avail (CM 276297, lewis, 48 B.R. 281). In the present
instance the Board is oconvinced that the aoccused acted in bad faith, but
that even i1f he believed that his wife had prooured a divorce from him

he did not exercise the degree of diligence required under the ociroumstaences.
The finding of guilty is, therefore, fully supported by the evidence.

5. War Department records show that aocused is 29 years and 5 months
of age, married, and has one dependent other than his wife. Aoccording to
his testimony he has one child. He graduated from high school and in
civilian life worked as s truck end tractor driver, liguor olerk, deck
hand on ferries and excursion boats, and cable splicer. Hs was inducted
into the Army on 7 April 1943, and upon completion of the presoribed courses
for pilots was oommissioned Seoond Lieutensnt, Air Corps, on 23 December
1844. The records do not show any overseas servioce.

6. The court was legally constituted and had jurisdiotion over the °
accused and of the offense. No errors injuriously affeocting the substane
tial rights of the aoccused were ocommitted during the trial. The Board of
Review is of the opinion that the record of trial is legally sufficient
to support the findings of guilty and the sentenoce and to warrent confirma«
tion of the sentence. Dismissal is authorized upon conviction of a wiola-
tion of Article of War 96. :

| W%L@m. Judge Advooate.
' mﬁ& ﬁ (22;&,, ~ 5 Judge Advoocate.
Lol il lciagils o Mg avosste.
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SPJGK = CM 296366 lst Ind
Hq ASF, JAGO, Weshington 25, D. C. Jak o 1 Sh0
P02 The Secretary of War.

1. Pursuant to Executive (Order No. 9556, dated May 26, 1945, there
are transmitted herewith for your action the record of trial and the
opinion of the Board of Review in the ocase of Second Lieutenant Robert
C. Sherman (0-2092595), Air Corps.

2., TUpon trial by general court-martial this officer was found guilty
of bigamy in violation of Article of War 96. He was sentenced to be dis=-
missed the service, to forfeit all pay and allowances due or to become
due and to be confined at hard labor, at such place as the reviewing su~
thority might direct, for two years. The reviewing authority epproved
the sentence and forwarded the record of trisl for action under Artiole
of War 48, .

d. A summary of the evidence may be found in the accompanying

_oplnion of the Board of Review., I concur in the opinion of the Board
that the record of trial is legally suffioient to support the findings
and the sentence and to warrant confirmation of the sentence.

Aocused was married to Miss Edith V. Banks on 2 May 1639, and
of this marriage was born one child. Thile accused testified that his
wife had filed proceedings against him for a divorce in 1942 and that
he had paid her attorney's fees as well as his own he asdmitted she did
not appear in court in person or through attorney to procure a divorece,
and in the latter part of 1943 advised aoccused that she had abendoned
her suit. He drew allowances for quarters and subsistence as & married
man, and War Department records disclose that on 23 December 1944, in
executing his persomnel qualification questionnsire, he stated that he
was married and had one dependent other than his wife. On 12 May 1845,
while his first wife was still living, end without a divorce having been
obtained by either her or him, accused oontracted a second marriage. In
a voluntary written confession he acknowledged that at the time he eon-
tracted the second marrisge he realized that he had not been divorced
from his first wife. His sole defense was that he acted in good faith,
but this contention is not supported by the record, nor does the record
present any extenuating ocircumstances. From a report attached to the
record of trial it appears that a medical examination of accused on 2
October 1945 did not reveal the presence of any psychiatrioc disease, but
did show certain "personality characteristics™ for which, asccording to
his medical record, he had been placed under neuropsychiatrie observation
and study at Army Air Forces Regional Hospital at Pyote, Texas, 2 March
1945 to 8 April 1945, being discharged with the diagnosis of "Psychopathioc
personallity, emotional instability.”" Both under the laws of New Mexico
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where the second marriage was oontracted and the Distriot of Columbia Code
the punishment for bigamy is confinement for not less than two years nor
- more than seven years.

I recommend that the sentence a&s approved by the reviewing au-
thority be confirmed but that the forfeitures be remitted, that the sen-
tence es thus modified be ordered executed, and that a disolplinary berraocks
be designated as the place of confinement, .

4. Inclosed is a form of action designed to carry into execution the
foregoing recommendation, should it -with your approval.

2 Incls THOMAS He GREEN

1. Record of t’;ial Major General
2. Form of action : The Judge Advocate General

( Sentence confirmed but forfeltures remitted, as thus modified ordered
exacuted, GCMO 61, 6 “arch 1946).
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SPJCK = CM 296431
16 JAN 1346

ARNY AIR FORCES PROVING GROUND COMEAND
Eglin Field, Florids

UNITED STATES

v.
Trial by G.C.M., convensed at
Eglin Field, Florida, 13
December 1945. Dishonorable
discharge (suspended) and con-
finement for twelve (12) months,
Disciplinary Barracks.

Private PRESTON ROBY
(34225366), Squadron G
(Aviation), 610th AAF
Base Unit.

OPINION of Ehe BOARD OF REVIEW
MOYSE, KUDER and WINGO, Judge Advocates.

1. The record of trial in the case of the soldier nemed above has been
examined in the Office of The Judge Advocate General and there found legally
insufficient to support the findings and the sentence. The record has now
been examined by the Board of Review and the Board submits this, its opinion, '
to The Judge Advooate General.

2, hccused was tried on a rehearing upon the following Charge and
Specifications

CHARGE: Violation of the 61st Article of War.

Specificationt In that Private Preston Roby, Squadron G
(Aviation), 610th Army Air Foroes Base Unit, did, without
proper leave, absent himself from his station at Eglin
Field, Florida from ebout 10 October 1545 to about 7
November 1945,

He pleaded not guilty to and was found guilty of the Charge and Specification.
Evidence of two previous convictions was introduced. ' He was sentenced to
dishonorable discharge, forfeiture of all pay and allowances due or to become
due, and confinement at hard labor for twelve months. The reviewing authority
approved the sentence and ordered its execution, but suspended execution of

. the dishonorable discharge until the soldier's relesse from confinement, He
designated the Southeastern Branch, United States Disciplinary Barracks,

Camp Gordon, Georgia, or elsewhere as the Secretary of War may direct, as

- the place of confinement. The proceedings were published in General Court=
Martial Orders No. 33, Headquarters Army Air Forces Proving Ground Command,
Eglin Field, Florida, 14 December 1945.
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3. The record of trial shows that the order appointing the cowrt
(paragraph 12, Special Orders No. 282, Headquarters Army Air Foroces Proving
Ground Command, 11 December 1945) did not designate a lew member. The
provision of Article of War 8 which requires the authority appointing a
generel court-martial to detail as one of the members thereof a law member
"has been repeatedly held to be mandatory™ (CM 221445, Mermer, 13 B.R. 170).
It is the opinion of the Board that this provision applies to the appoint-
ment of a general courtemartial to which a case is referred for rehearing.
The specifioc provision of Article of War 50§ thet a "rehearing shall take
place before a court composed of officers not members of the court whioch
first heard the case” does not dispense with the general provision of
Article of War 8 requiring the detail of & law member. The provisions of
the Manusl for Courts~Martial that in rehearings "The procedure in general
is the same as in other trials,” and that certain parts of the record of -
the former proceedings "may be examined by the law member" of the new
court (paragraphs 84, 89, MCM 1928), clearly contemplate the detail of a
law member,

It follows that the court in this case was not logallj constituted
and was without Jurisdiction to try scocused. The proceedings were null and
void, ab initios

g 4. For the reasons stated the Board of Review is of the opinion that
the record of trial is 1egally insufficient to support the findings and

sentence.
W. Judge Advosate

. Judge Advncate

8cu«l . 179 ﬁﬁ , Judge Advocate
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Hq ASF, JAGO, Washington 25, De Co - RO -
TOt The Secretary of War

l. Herewith transmltted for your action under Article of War 50%,
es amended by the act of August 20, 1937 (60 Stat. 724; 10 U.S.C. 1522),
is the record of trial in the case of Private Preston Roby (34225366),
Squadron G (Aviation), 610th AAF Base Unit.

2. I conour in the opinion of the Board of Review and for the
reasons stated therein recommend that the findings and sentence be vacated_%
and that all rights, privileges and property of which scoused has been de-
prived by virtue of the sentenoe 8o vacated be restored.

3. Inolosed is a form of aotion\designed to carry into effeoct the
recommendation hereinabove made should\such action meet with approval.

2 Incls - THOMAS H. GREEN

1. Record of trial Major General
2. Form of action The Judge Advocate General

( Gouo 34, 13 "eb 1946),
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WAR DEPARTMENT
Army Service Forces
In the Office of The Judge Advocate General
Washington, D.Ce

SPJGN-CM 296457

UNITED STATES FOURTEENTH AIR FORCE

Ve Trial by G.C.l., convensd at
Chungking, China, 11, 12, 15,
17, and 18 September 1945.
Dismissal, total forfeitures
and confinement for nine (9)
months. .

Major HORACE J. LEAVITT
(0~921817), Corps of
Engineers.

OPINION of the BOARD OF REVIEW
HEPBURN, O'CONNOR and MORGAN, Judge Advocates

' 1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate General.

2. The accused was tried upon the following Charge and Specifi-
cations: .

CHARGE: Violation of the 96th Article of War.
Specification 1: (Disapproved by reviewing authority).

Specification 2: In that Major Horace J. ILeavitt, Corps of
Engineers, Headquarters, United States Forces, China
Theater, then Captain, Headquarters, United States
Forces, China Theater, did, at Chungking, China, on or
about 2 April 1945, while acting in an official position
as Station Engineer and Purchasing and Contracting Offi-
cer negotiating, awarding and supervising contracts as
agent for the United States Govermment at Chungking,
China, wrongfully accept a loan of the sum of about
CN$3,000,000.00 from Chow Tsing She, of Kien Yeh Con=
struction Company, Chungking, China, the said Chow Tsing
She and said company.being then and there actively
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engaged in bidding on and performing of contracts for
the government of ths United States awarded and super-
vised by said ilajor Horace J. Leavitt.

Specification 7: (Findi.ng of not guilty).
Specification 9: (Finding of not guilty).

Specification 11: In thab kiajor Horace J. Leavitt, a
married man, Corps of Engineers, Headquarters, United
States Forces, China Theater, did, at Chungking, China,
from on or about 11 December 1944 to on or about 15
July 1945, wrongfully live and cohabit with Lau Chan
Soo Wah, a married woman not his wife.

At the commencement of the trial motions to strike Specifications 3, 4,
5, 6, 8, ard 10 were sustained by the court. The accused then pleaded
not guilty to the Charge and to Specifications 1, 2, 7, 9, and 11
thereunder and was found not guilty of Specifications 7 and 9, guilty
of the Chargé and Specifications 2 and 11, and guilty of Specification
1, except the word "to," substituting therefor the words "utilizing the
servicQS’of." He was sentenced to be dismissed the service, to forfeit
all pay and allowances due or to becoms due, and to be confined at hard
labor, at such place as ths reviewing authority might direct, for nine
months. The reviewlng authority, the Commanding Ceneral, Fourteenth
" Air Force, China Theater, disapproved the finding of guilty of Specifi-
cation 1, approved the sentence and forwarded the record of trial for
action under Article of War 48. The confirming authority, the Com-
manding General, United States Forces, China Theater, confirmed the
sentence and withheld the order directing execution of the santence
pursuant to Article of War 503.

3+ Thse evidence for the prosscuticn shows that, while on duty as
an Assistant Englneer Officer with the Engimeer Section in Kumming, China,
the agcused, in November of 1943, met Mrs. Lau Chan Soo Wah, a Chiness
‘lady who was employed as a secretary by another officer in the same
installation. Although not divorced, shs was separated from her husband.
The accused was also married, but his wife and children were in the
United States (R. 19, 23-24, 45, 47, 112-113). Deprived of the society
of their lawful spouses, he and Mrs. Lau sought solace in one another's
companionship. Beginning with 6 February 1944 he visited her on numerous
occasions at the room which she shared with four other girls, took her
to dinner frequently, and, in conveying her to and from dining places.
in town, -was "naturally" alons with her in his jeep (R. 24-25, 45-47).
In May or June of 1944 he wrote the following poestecard and sent it to
her:
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"Dearest Evelyn:

Dropped in but you were out. If you will have
CQ call me at G Barracks I will come right up. " Don't
care what time it is. I Just can't bear not seeing you
another minute. . _

' - With all my love,
, /s/ Horace
P.S. Will be in my office until about 10:00 p.m. Rap
on window.
HJL“ (R' M-JOS; PI‘OS. E’CQ l)o

In December of 1944 the accused was transferrad to the
Headquarters Detachment at Chungking, China, and designated Station
Engineer. Accompanying him on the plane which conveyed him to his new
. post was Mrs. Lau, who had also bean assigned there as his secretary
and stenographer. Their close friendship continumed to flourish in
_ths environment to which it was transplanted. Both during the first
two weeks after her arrival when she lived at a hotel known as Victory
House and during the succeeding six months when she was quartered in a
house in Jau Tze Len they saw each other daily, had meals together, and
played Mah Jhong with a few Chingse friends (R. 19, 27-29).

Without being relieved of any of his duties as Station Engineer, -
the accused, on 20 February 1945, was also appointed Purchasing and Con-

" tracting Officer of Headquarters, United States Forces, China Theater.

In this latter capacity he was charged with the adninistration of funds
provided by the Chinese Government to cover the cost of procuring ade-

- quate housing facilities for the use of United States Forces in Chungking.
His was the M"responsibllity of contracting with Chiness firms for the
construction and renovation of buildings and other structures # # #,
supervision of the construction thereof and contracting for furniture,
fixtures and other equipment® (R. 19-20).

About 10 June 1945 Mrs. Lau moved into a newly erected house
located at 52 Shu Tien Wan. The building itself, the plumbing, the
electrical work, and much of ths furniture had been supplied for her
special use without charge by Tse Kong Construction Company, Kien Sheh
Construction Company, and Jay Ease ard Company. All th'ee of these
firms had previously been awarded contracts through the accused and
. Were apparently desirous of obtaining more (R. 28, 31-35, 42, 51, 56-58,
65‘67’ 71, 73-77’ 'n, 81-92)0 ‘ .

To Mrs. Lau's most recently acquired domlicile came many visitors,
- including the accused who was "there everyday almost." He conveyed her

to the office each morning in his jeep, drove her back to her home at
noon, shared lunch with her, returned her to the office for the aftermoon


http:o.ffi.ce
http:Constru~t.i.on
http:Chungld.ng

(120)

session, brought her home again in the evening, had dinner with her,
and remained in her company until between 10:00 and 11:00 p.m. when
he would leave to go to his own quarters (R. 29-30, 39, 42-43; 50;
104-105, 107-109). Although she employed a servant in her home and
paid for the food that was served, accused contributed ™a lot of
canned goods* (R. 29). She had in her homs a "Val-pack™ and a canvas
traveling bag belonging to the accused which he had loaned to her for
her use when she moved from Kunming to Chungking (R. 30). Upon two
occasions accused had taken a bath at her house because there was no
water in his own quarters and had left his underclothes for her

"Ama® to launder. He also had two blankets at the house (R. 30).

He never had breakfast at her home (R. 42). "Very seldom" were he
and Mrs. Lau alone together at night. Usually they would go to a
movie or play Mah Jhong with several other persons in her house (R. 43,
107).-A} no time did he ever "stay all night," and, while under
surveillance for a period of almost a month, he was never seen kissing
or embracing her (R. 30, 107-109).

A warrant to search Mrs. Lau's homs was issused by the Chinese
-authorities on 21 July 1945 (R. 99-100; Pros. Ex. 4). Accompanisd by
Iieatenant Colonel Robert W. Crowther and First lieutenant James D.
Scanlon of the American Forces, Major Fred Chau of the Chinese Army
presented the document to hsr Ama and gained entrance. Neither the
accused nor Mrs. lLau was present, but an examination of the premises re-
_vealsd a considerable amount of ®GI stuff,® including a Jjacket, a rain-
coat, and canned goods. Under her bed a rubber contraceptive was

. found (R. 100-101, 103, 106-110). Ownership of all of these items,
other than the contraceptive, was admitted by the accused in a receipt
signed by him on 30 July 1945 (R. 104, 107; Pros. Ex. 5).

At the trial herein reviewed the following interrogati.on of
Mrs., Lau occurred:

Q. lrs. Lau, while you were in Kumming, did you ever have
sexual intercourse with Major Ieavitt? On or about
: June 1, 19447
A+ Do I have to answer that?

President (Law Member): No, you don't have to answer and we
can't force you to answer.

A. Then I'll not answer it.
, * % *
President (Law Member): Do you Mrs. Lau continue to refuse

to answer ths question of ths Trial Judge Advocate?
Ae Yes.

President (Law Member): Very well. You will put yowr question
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whether she made an inconsistent statement and then
show the proper foundation.

Quastions by Prosecution: ‘

Q. Mrs. Lau, I will ask you whether or not about the middle
of July 1945 until about ths 1lst of September 1945 you
testified before an official Chinsse military invesuga—
tion here in Chungking?

A+ I have no knowledge whether it was an official Chinese
investigation or not. I was nolt told amrthing

Q. Did you testify before Chinese?
A. I did.

Qe On how many occasions?
A. Four.

Q. You recall"each of those occasions?
Ae I do. L

Q. At the conclusion do you remember reading and signing
the record after reading it over?
A. I do. ‘

Q. Did you sign?
A. Yes.

Q. I will ask you Mrs. lLau if you did not during the course
of ona of those investigations by the Chinsse which I
Just referred to have this question asked you. ‘*When did
you begin sexual intercourse with him, in Chungking or
Kunming?' To which you ansmered, In Kunming.* Was that
questioned asked you?

Ae It was.

Q. Lnd did you give that answer?
A. I did.

Q. I will ask you further if this question was asked you.
* 'In what place?'
A. Yes. 5

.Qe To that question you answered. 'In ths dormitory.!
A. I did. . )

K Qe I will ask you' Mrs. Lau if whether or not during the
' course of that same investigation you were next asked
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this question. !'How often did you have sexual inter-
" course with Captain Ieaviti?! .
A. It was.

Q. Did you answer that question in these words? 'It is
not certain maybe once a week.!
A‘ I did. .

Defense- Object on the grounds that this statement was ob-
tained under duress.
: * . *
Q. - I'11 ask you Mrs. Lau as to whether or not you ever had
sexual intercourse with Major Leavitt, between December
11, 1944, and July 19, 1945, while in Chungking?
A. I won't answer thate Do I have to.Gensral?

" President (Law Member): We do not force you to answer, how-
ever, you cammot claim privilegs.

A. No, I won't answer that.® (R. 25-26, 30-31, 37-38). ‘
long before the search of Mrs. Lau's home the accused had on

1 or 2 April 1945 accepted an invitation to lunch at the home of Chow
Tsing She, the gensral manager of the Jay Ease Construction Company

- known in Chinese as the Kien Yeh Construction Company (R. 36, 71-72, 81).
At about 2:00 p.m., after the food had been served and consumed, a poker
game was begun in which the accused and several Chinese participated.
Fhen the gambling ended.at approximately 11:00 p.m., the accused was a
loser in the sum of CN$4,000,000. Producing a check book, he stated

that he would have to exscute a post~dated instrument because at the
time he had insufficient funds on deposit to meet ths obligation.
What then occurred has been described by Mr. Chow &s follows:

Q. Now will you tell the court Just what happened then
J when that gamé clossd. Just how the accounts were
. sattled up that night?
A. VWhen we finish, Major leavitt took his check book and
* he asked'me he say no cash on hand, and I will give you
a post dated check. Because I am the host, I have to be
responsible for between my friends, only ons and he lost
8o that-I say that nsver mind I pay the money first and
you pay me, you don't give me post-dated check. And he
~say 'I will pay you tomorrow,' and I say, 'Never mind a
few days, don't hurry,' and hs put his check book back™
(R. 72, 75). :

One of the other players described the transaction as follows:


http:Chungld.ng

(123)

Q. Did Major Leavitt at that time pay that four million
CN to the winner?
A. Not at that time.

Q. Who paid, if anyons, at that time?
A. Becauss our manager ovmed the chips, so the manager
paid. , X

Qe And who was that manager?
A. Chow Tsing Shs. ‘
* #* *
Q. Who won in that poker gams on April 1, 19457
A. Mr. Wang and Mr. Lu, and myself® (R. 81-82).
{

¥rs. Lau, a guest who ias present but who did not play in the game, gave
the following testimony concerning ths incident.

1Q. Do you know whethsr or not Major: Leavitt paid four
. million CN at that time?
A. At that time he did not pay becauss I think it customary
» for the host to write all the checks for each that lost,
*Just to avoid a conflict. I don't know what the idea was.
I am not a poker player myself. But he pulled out a check
co book and he asked everybody how much they lost and he wrote
‘ a check for every amount, then they distributed them
amongst themselves. .

'Q. Then who actually pa;xd off the four million CN lost?
A. At that time Mr. Chow was the only ons that paid off the
losses® (R. 37). -

Suliting his action to his words, Mr. Chow satisfled the entire debt in

full (R. 36-=37, 71-73, 81-82). Two weeks later the accused paid his

gambling losses to Mr. Chow with five thousand United States dollars,

. the equivalent of CN$4,000,000 (R. 76~77, 82). Not long after, on 9
May 1945, he awarded a contract for the oonstruction of a four story

. ofﬁ.ce building to Mr. Cho"s company (R. 78). - - _

4. The accused, after being apprized of his rights as a witness,
elected to take the stand but to limit his testimony to Specificatiorsl,
2, and 7. Several other witnesses were presented by the defense. Major
Henry A. McPhillips, to whom direct supervision of the Engineer Depart-
ment at Chungking had been delegated on approximately 1 February 1545,
had had daily opportunity to observe the accused's services and character-
ized them as excellent. Since the accused's reassignment preparatory to
trial, his "section has not functioned nearly as well with two or three
times as much men and with not nearly as much work to be done"

(Re 1 24-125) ! ‘ : , : ‘1

i
i
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A complete investigation of all construction activities .
in Chungking "from an engineering standpoint® had been undertaken by
ILieutenant Colonel Allen T. Dotson in June of 1945 and completed the
following month. In his opinion the accused,

%3 % ¥ has done a commendable service. In fact I know of -
only two or three other engineer officers in the China .
Theater who have dons the volume of construction in an ex-
peditious a manner that he has dons the work here. It's -
been a tremendous job and he has warked as much as eighteen
hours a day to get it done. During this period I know he
had very little personnel to help him. It was almost a ome
man job up until appro:d.mately March of this year.
*
"I would say that he did an outstanding Job herse.
#* *
"% # % This construction here in the Chu Ching’ compound
‘should be the most expensive construction in China. But on
the basis of comparison with construction in other areas it
isn't the most expensive, based on squars foot of construction
costs analysis. Cost per square foot of construction at this
compound specifically this office bullding, is less than the .
cost per square foot of a similar one story brick construction
elsewhere in China" (R. 129, 132, 134).

" ¥Mr. Y. 5. Iu, who had participated in the poker game on 1
April 1945 and had been ons of the major winners, had offered to re-
turn all of his chips to ths accused because *he lose too much.® The
accused declined to avail himself of this generous act and inaisted
upon ma.king full payment with Mr. Chow's assistance. According to
“Mre Lm, . ‘

"Next day I gave the check back to Major Leavitt. He
didn't want it. . I said, 'You have to accept it. The next
time we can have the balanced if I lose money 5127.'
-After two or three days.I returned the check to Major
Ieavitt again. He insisted to me %o keep it, so I cashed
the money" (R. 137).

M¥r. Lu had cbtained contracts through the accused aggrega.ting CN
.$30,000,000 (R. 137). ,

Captain George H. Muller was the accused!s roommate at
-govermment quarters provided for them in 295 House.® The accused
always slept there ®except for the period he was in Kunming, or the
time he was Officer of the Day." "The water was off frequently,® and
a supply of it had to be carried in manually for bath:l.ng purposes
(R. 150-151), .
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: With respect to Specification 2 the accused testified in
great detail as follows: '

"fell we started playing after dimner about 2:00 and played
until 11:00, and when the game was over Mr. Chow had been
-acting as the banker, in other words he had the paper there
‘where everybody had their names on it and he gave us some
chips to start with. And every time he gave you more he
charged it against your name. So they were all taking in
chips, seeing what they lost and what they won. I couldn't
understand what they were saying, although I knew whoever
handled the bank always accepted the loss and always paid
the winners. When they got all through I asked him how much .
I was in it and he showed me my name and the amount that he
had given me., It was four million CNe I had a few chips

. -that I remember, but the difference what I had and what was
charged against me was four million CN. So I told him that

- ¥ would give-a post dated check, that I didn't have four
million in the bank, but that I would get it. But he said,

. 'Never mind'. So I just thought since I didn't have that
much CN in the bank and would have to give him a post dated
check, I could either give him a post dated check or give

- him the gold: I had to buy the CN anyway. So I told him

- that I would give him the money in the morning. That was

. on & Monday morning. Monday he didn't come to the office,
in fact he only came in the compound more than once or

.twice a.month. But I rarely saw him two or three times a

- month. His brother handled all the work in the compound,
and he also had another engineer who spoke English. So
one Sunday morning I was in the office all by myself working. .
Civilian personnel do not work on Sundays. Chow came in the
office, so I told him that I wanted to give him the money
for his brother. I gave him five thousand dollars in United
States currency. I think it was all but Jjust a few of
it was one hundred dollar bills, four or five fifty dollar

- bills, and T.told him to give it to his brothsr, and would

" like to have a receipt for it because it was a considerable

. emount of money. So the following day his brother cams back
to the office and he had a receipt with him and the money.
He wanted me to take the money. He said I was the guest
at his house and he only intended to have a small sociable
game, and he was very sorry I lost. And I simply told him

. that if T won I'd expect to get the money and I lost and
* I expected to pay. That was all to that transaction”
(Ro ]53-154)0 . S .

At the time he did not know that the wimmers were contractors (R. 162).

~
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Mr. Chow had, at first, been reluctant to accept payment because

the accused "was a guest." The accused, however, had insisted upon
satisfying his “honest debt" within two weeks. The sum was withe
drawn from a reserve of some ten or eleven thousand dollars which he
had accumulated by dealing in govermnment drafts. Although the normal
rate of interest was then nine or ten per cent, he paid none to Mr.
" Chow for the use of the money advanced (R. 154, 159, 170-171).

The contract for the construction of a four story office
building had thersafter been let to Mr. Chow'!s company on 9 May 1945.
Five other contractors had submitted lower bids, but ons had omitted
all reference to the timber required and the others "were too small
to do ths job. They didn*t have the organization and men to do the
-job® (R. 159-161, 176-178). Soms question as to the propriety of
the award having arisen, a full investigation was made and the letting
of the contract to Mr. Chow's company was not only approved but diregted
by superior authority, both American and Chinese (R. 168-169)

5. ©Specification 2 of the Charge alleges that the accused.did,
"on or about ® April 1945, while acting in an official position as
Station Engineer and Purchasing and Contracting Officer # * #, wrong-
fully accépt a 1oan % % % from Chow Tsing She, of Kien Yeh Construction
Company # # %" Thi:s was set forth as a violation of Article of War 96.

‘ Having lost some CN$4,000,000 in a poker game with several
Chinese contractors with whom he did business, and not having a balance
in his account to cover this sum, the accused offered to pay the winners
with a post-dated check. Either because of a Chinese custom or per-
sonal friendship, Mr. Chow Tsing She, the host, who was one of the con-
tractors, undertook to accommodate the accused by paying the gambling
obligations incurred in full. Although the favor was not soligited

by the accused, he freely accepted it. The result was a novation by
which the accused became indebted to Mr. Chow only instead of to several
creditors. Repayment was made by the accused within two weeks. .

Since the relationship between Mr. Chow and the accused was,
to all intents and purposes, that of lender and borrower, the sole
question presented is whether the transaction was in fact wrongful. The
acceptance by an officer of a substantial loan or gift from a person

©or firm with whom it is his duty as an agent of the Government to carry
on negotiations has fréquently been held to constitute a violation of
Article of War 96, the reason being that no man can serve two masters.
CM 203355, 7 BR 7'7§.CM 213993, 10 BR 310; CM 244201, 28 BR 245, Cif -
204639, 8 BR 25; CM 234644, 21 BR 97;. CM 278249, Valdman. This rule
has been succinctly embodied in Army Regulations 600-10. CM 234644,
21 BR 97; CM 250309, 32 BR.331; CM 273791, 47 BR 29.

&

Although the principlé 8o often enunciated is most desirable

10


http:BR-.3.31

(127)

and should be strictly adhered to and enforced, we do not believe
that it is applicable to this case. The accused, it is true, was
accommodated, but the benefit accruing to him cannot reasonably be
held to be substantial. While the novation effected did result in
the substitution of one creditor for several, the accused's net
financial position remained unchanged. He still owed $5000. Al-
though he did take two weeks to satisfy his debt, he was under no
obligation to make immediate payment and the delay was apparently
not of his choosing. Considering the magnitude of the loss, the
period involved was extremely short. The argument that the accused
tused"the money for two weeks without payment of interest ignores the . .
circumstances that the transaction was of a gambling rather than of a
comnercial nature, a distinction which undoubtedly, in the event of
default, would have lnduced the winners, as gentlemen, to refund to

" Mr. Chow the sum advanced by him. Since no material risk was incurred
on what, despite the novation, was basically a garbling dsbt, the im-
'position of interest would have been to add insult to injury and was
unjustified by law or mores. There is absolutely nothing in the re-
cord to show that the accommodation described influenced the accused
in any way in his award of government contracts. Specification 2 has
not been sustained. )

6. Specification 11 of the Charge alleges that the accused did,
- from on or about 1l December 1944 to on or about 15 July 1945, wrong-
fully live and cohabit with Lau Chan Soo Wah, a married woman not his
wife." This offense was also laid under Article of War 96.

*Unlawful cohabitation," as the term is commonly understood,
‘may be established by proof that the accused engaged in habltual sexual
intercourse with one woman over an extended period of time, or that he
- lived with her "in such a way as to hold out the appearance of being
husband and wife." Bouvier Law Dictionary, Rawles 3rd revision, vol. 2,
P. 1868; XIT BR 119, I Bull. JAG, Jan=June 1942, p. 23, sace. 454 (48).
These alternatives are not mutually exclusive, but one or the other
is essential to the offense. In the present case neither has been
satisfactorily demonstrated by competent evidence. :

All that the prosecution has succeeded in showing by ad-
missible evidence is that the accused and Mrs. Lau were close friends;
that almost every day he was continuously near her or in her presence
from about 8:00 a.m. to 11:00 p.m.; that he habitually had lunch and
dinner with her, kept certain items of clothing, equipment, and food
.in her home, and twice took a bath there; and that at one time, long
before the period covered by the Specification, he had expressed his
love for her. None of these facts add up to even one act.of sexual
intercourse or constitute a holding out of the relationship of husband
and wife., All were perfectly consistent with innocent conduct, and
none of them requires the conclusion contended for by the prosecution.
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The weakness of much of the testimony adduced is aptly illustrated by
Mrs. Lau's comment with respect to the postcard, to wit, it "was
written to me by [’c-,he accuseg7 and it says, '"With all my love.' But
it doesn't say whether I accept his love or not" (R. 50). Had there.
been evidence that the accused spent one entire night at her home,
or that he was seen embracing or kissing her, or that he represented
her to the world as his wife, it perhaps would have been proper and
even necessary to conclude that an illicit relationship existed. In
the absence of any of thess elements we cannot say that the accused
and lrs. Lau ever had sexual relations with each other or lived in
such a way as to create the appearance of being husband and wife.

The argument of the Theater Staff Judge Advocate in support
of the finding of guilty relies in part upon #the fact-that Mrs. Lau
testified on the stand that she had admitted to certain Chinese of~

* ficials baving had sexual intercourse with the accused in Kunming,

maybe once a week." This. assertion reveals a misunderstanding of the
nature and function of impeaching testimony.

‘Upon being questioned concerning hsr alleged sexual relations
with the accused, Mrs. Lau refused to answer, with the result that she
contributed nothing whatsoever on the subject to the record. Thsrsupon
her former testimony was adduced not as primary evidence but merely
to show that she had made previous statements inconsistent with her
silence. While the rules of evidence permit the introduction of a
pre-trial statement to impeach and contradici a witnesst! testimony,
they do not permit such use of a statement in the total absence of any
related testimony by the witness. The purpose of the pre-trial state-
ment is to neutralize and to discredit the witness' present testimony.
Here there is nothing to neutralize or discredit. To admit the former
testimony would be to give it affirmative and independent rather than an
impeaching or contradictory character and value.

X Even if the rule were otherwise in cases involving absolute
81lence by the witness, the conclusion in this instance would still be
the same; for, while Mrs. Lau's former testimony may have reflected
upon her credibility, it did not itself become admissible proof of the
issue before the.court. The legal point involved is ably discussed
in Wigmore on Evidence, paragraph 1018, as follows:

"(a) Since, in the words of Chief Baron Gilbert (ante,
Sec 1017), it is tthe repugnancy of his evidence' that dis-
credits him, obvliously the Prior Self-Contradiction is not
used assertively; i.e. we are not asked to believe his prior
statement as testimony, and we do not have to choose between
the tw (as-we do choose in the case of ordinary Contradictions
by other witnesses). We simply set the two against each other,
perceive that both camot be correct, and immediately con-
clude that he has erred in one or the other, - but without

1z
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determining which one. It is the rep-gnancy and incon-
sistence that demonstrates his error, and not the
superior credibility of the.prior statement. Thus,

~we do not necessarily accept his former statement as
replacing his present one; the one merely neutralizes
the other as a trustworthy one.

¥* * *

It is universally maintained by the Courts that Prior
Self=Contradictions are not to be treated as having any
substantive or independent testimonial value® (Under=—
scoring supplied). «

Since Mrs. Lau's former testimony was not competent primary evidence,
its admission into the record constituted error. This being the

case, the finding of guilty, insofar as it is predicated upon adultery,
cannot properly be sustained in the absence of other evidence so per—
suasive as to compel a conviction. As was said in Dig. Op. JAG,
l9§2-30 sec. 1284 (quoted with approval in 10 BR 133, and 36 BR

<9),

"It is not necessarily to be implied that the substantial
rights of the accused have been injuriously -affected by
the admission of incompetent testimony; nor is the ab-
sence of such prejudice to be inmplied from the fact that
even after the illegal testimony has been excluded enough
legal evlidence remains to support a conviction. The re-
viewer must, in justice to ths accused, reach the con-
clusion that the legal evidence of itself substantially
compelled a conviction. Then indeed, and not until then,
can he say that the substantial rights of the accused
were not prejudiced by testimony which under the law

. should have been excluded.”

Since, as has .already been indicated, Mrs. Lau's prior testimony in
itself was of no evidentiary worth on the issue of adultery; since
there was no other evidence adduced to show adultery, let alone such
as to compel a finding of adultery; and since there was no adequats
© proof that the accused lived w1th her as husband and wife, Specifi=-
cation 11 must fall.

7. The accused is marrisd-and forty-~three years of age. After
completing three years of high school, he was employed by various
firms as a construction foreman and superintendent and as a practical
enginesr. For a brief period betwesen September, 1937, and May, 1938,
he was an investigator for the Sheriff and District Attorney of
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Weavervillas, California. Apparently while working he attendsd St.
Marys College for two years, majoring in commercial courses. He .
was commissioned as a First Lieutenant on 8 January 1943 and was
promoted to Captain on 1 February 1944 and. to Major on 12 May 1945.

8. The court was legally constituted. In the opinion of the
Board of Review the record of trial is legally insufficient to sup-
port the findings of gullty and the sentence. ‘

/i

AN, Judge Advocate.

, Judge Advocate.

%«%ﬁ‘*ﬂu Judge Advocats.

!
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SPJGN-CH 296457 " 1st Ind

Hq ASF, JAGO, Washington, 25, D. C.

TO: The Secretary of War - 21 March 1946

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there
are transmitted herewith for your action the record of trial and the
opinion of the Board of Revisw in the case of Major Horace J. Leantt
(0-921817), Corps of Engineers. . i

2. As approved by the reviewing authority this officer was found
guilty of wrongfully accepting a loan from a member of a construction
company, which company was actively engaged in bidding on and performing
of contracts for the United States Government awarded and supervised by
accused, and of wrongfully living and cohabiting with a married woman
- not his wife, both in violation of Article of War 96. He was sentenced
to dismissal, total forfeitures and confinement at hard labor for nine
months. The reviewing authority approved the sentence and forwarded the
record for action under Article of War 48.

‘3. A summary of the evidence may bs found in the accampanying opinion
of the Board of Review. The Board is of the opinion that the record of
trial is legally insufficient to support the findings of guilty and the
santence. I concur in that opinion and recommend that the findings of
guilty and the sentence be disapproved.

4. Inclosed is a form of action designed to carry into execution
the foregoing recommendation, should it megt with your approval.

2 Incls ' ' THOMAS H. GREEN
1l = Record of trial Major General -
2 - Form of action The Judge Advocate General

( Findings snd sentence.disapproved, GCMO 91, 1 May 1946),






(133)

WAR DEPARTAXENT
. Army Service Forces
In the Cffice of The Judge Advocuise Gensral
Washington,D.C.

SPJGN-CM 296460

UNITED STATES PANAMA MOBILi FORCE & SECURITY COMMAND

)
)
V. ) Trial by G.C.M., convened at
) Fort Clayton, Canal Zone, 21
Private REUBEN E. VENABLE 3
)
)

and 26 November 1945. Dishonorable
(6967511), Company C, 150th

discharge (suspended) and con=-
finement for ons (1) year. Dis-
c¢iplinary Barracks.

Infantry.

OFINION of the BOARD OF REVIEW
HEPBURN, O'CONNOR and MORGAN, Judge Advocates

1. The record of trial in the case’of the soldisr named abovs,
which has been examined in ths Office of The Judge Advocate General
and there found legally insufficient to support the findings and sen-
tence, has been examined by the .Board of Review, and the Board submits
this, its opinion, to The Judge Advocate General.

2. The accused was tried upon the following Charges and Specifi-
cations: .

CHARGE I: Violation of the 86th Article of War. o

Specification 1: In that, Private Reuben E. Venabls,
Company #CH#, 150th Infantry being on guard and posted:
as 8 sentinsl, on motor patrol at Post Guardhouse,
Fort Clayton, Camal Zone, on or about 1800 31 October
1945, did leave his post before he was regularly re-
lisved.

Specification 2: (Finding of not guilty).
CHARGE II: Violation of the 96th Article of War.

Specification: (Finding of guilty disapproved by reviewing
authority).
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He pleaded not guilty to the Charges and Specificatlons and was
found not guilty of Specification 2 of Charge I, but guilty of the
Charges and remaining Specifications. No evidence was introduced
of ary previous conviction. He was sentenced to bs dishonorably
discharged the service, to forfeit all pay and allowances dus or
to become dus, and to be confined at hard labor at such place as
the reviewing. authority might direct for three ysars. The re- -
viswing authority disapproved the findings of gullty of Charge II
and its Specification; approved the sentence but remitted two years
of the period of confinement; suspended the dishonorable discharge
imposed; and designated the United States Disciplinary Barracks,
Fort Ieavemworth, Kansas, as the place of confinement. The result =
of ths trial was published in General Court~Martial Orders #43,
Headquarters Panama Moblile Force and Security Command, dated 12
December 1945. The record of trial was forwarded to The Judge Ad—
vocate General pursuant to Article of War 50%.

3. The evidence for the prosecution in support of the only
remaining finding of guilty shows that on 13 October 1945 the Trans-
portation Sergeant of the First Battalion, 150th Infantry, stationed
at Fort Clayton, Canal Zons, detalled the accused, who was a member
of Company “C" of that battalion, as a driver for the motor patrol
of the post to "pull duty®™ on the night of 31 October 1945 from
n1800 to 2400% (R, 7-8; Pros. Ex. 1). The only-instructions the
Sergeant gave drivers was to pick up the vehicle at the post motor
pool and réport to the guardhouse at ®1800 and 2400" (R. 8).

- At 5115 pem. on 31 October 1945 the dispatcher at the

Post Motor Pool issued a motor vehicle to the accused with a driver's
trip ticket for the purpose of reporting to the Officer of the Day at
the guardnouse (R. 41-42; Pros. Ex. 4). Between 6 and 6:30 o'clock,

he drove Sergeant Bernard Hansen and a Private CGray into Panama City

in a one-half ton truck. The accused was wearing his MP brassard and
holster and equipment (R. 32-33, 35-36). About 7:40 p.m. that evening
he was seen by the guard at Post 3, located at the lower gate entrance
to the post, driving a ®pick up" truck into the post (R. 14). The
guard had previously seen the accused in the guardhouse and assumed that
he was driving the guard truck because he had a member of the guard with
him (8 15,18). Accused returned the vehicle to the Motor Pool at 8:10

p.m. and obtained another vehicle (R. 42-43; Pros. Ex. 5).

, The guard at Post 3 was present at guard mount that night
but did not hear accused's name called from the roll (R. 16). Usually .
two men were posted as guards on a motor patrol. Each was conveyed
in a truck by ons or more drivers. The total number of drivers that
the guards used was not known (R. 17).

- . The commander of the guard, who was present at guai'd mount
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that evening, testified that the accused was not present at guard
mount and was not posted by him (R. 20). Since the accused's name
was not on the guard roster,*the commander gave him no orders .
(R. 22). Indeed, the drivers for the patrol received their orders
nfrom the battalion® and not from the commander of the guard (R. 22).
Zach member of the motor patrol, including the driver, was required
to sign the "sign-in," or "motor patrol,"” sheet when he went on duty
and theresafter every two hours (R. 24, 26). The Officer of the Day
did not post or even see the accused at guard mount, but it was
customary at that post for a patrol driver to "pick up" his vehicle,
bring it to the guard house at 1800, sign ths motor patrol sheet, and
thus be ®posted.® In the opinion of the Officer of the Day the driver
of the motor patrol vehicle was a member of the guard. The accused's
name &id not appear on the official list of the guard for that night
(R. 28; Def. Ex. Ag and the drivers!' names were never entered in
that record (R. 31 -
4e In defense it was shown that the accused's name was not con=
tained in the guard roster which never contained the names of the
drivers of the motor patrol (R. 44~45; Def. Ex. A). The accused having
been advised concerning his rights as a witness elected to remain
silent (Re 46)+

- 5. The accused has been.round gullty of leaving his post before
he was regularly relieved after being "on guard and posted as &
sentinel on motor patrol,” in violation of Article of War 86. The
elemznts of proof of the- offense appear in MCM, 1928, par. libc,

Pe 161

"Proof - (a) That the accused was posted as a sentinel,
s alleged; and (b) that he left such post without being
regularly relieved.

’ It appeare from the evidence that at Fort Clayton a motor
patrol was regulsrly maintained as part of the guard of that post. The
_vehicles used for that purpose were operated by drivers provided by the
accused's orgamization. On the particular night in question the ac-
cused was assigned to act as driver for one of the patrols and did in
fact prooure the vehicle nscessary for the purpose. At & time when he
was supposed to be driving the guard he used the vehicle to take two
.enlisted men to Panama City. He is not charged here with a fallure to
carry out his orders in violation of Article of War 96 but with leaving
his post while acting as a guard. There was no evidence that the ac=
cused was ever instructed concerning the duties of a guard, that he
ever assumed such duties, or that he was ever posted as a sentinel.

It was shown that he did not participate in guard mounty that he was
never formally posted; and that.he, as a driver, was never included
in the formal roster whioch purported to contaln the names of all of
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the guards. All the record shows with reference to the accused's
duties is that he was ordered to act as a driver for one of the
guards on the motor patrol. In view of these circumstances he was
not a sentinel within the meaning of Article of War 86.

6. For the reasons stated the Board of Review is of the
opinion that ths record of trial 1s legally insufficient to sup-
port the findings of gullty and the sentence.

, Judge Advocate.

. ’.«[(’1’/ ’— \,/‘/':,v,/ i N J'udge Advocats.

%AA/%{ Judge Advocate.
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SPICH-CU 256460 st Ind .

_ Hq ASF, JAGO, Fashing:ton, Fe Co & *"DLU 1340 .

IC1 The Becretary of Tar ' ’

le Horewith tranamitted for your acticn under Amclc of Tar

503, a3 ssended by the act of 0 iugust 1937 (so .am. 7243 10 Us34Ce
1522), and the act of 1 huguat 1542 (56 Gtase 732), 1s the record ef
trial in the case of Frivata Mbon Es Verable (6967511), Coxpany C,°
150th Infantrys

2. I conowr in the opinion of tis Banrd of Leview that t!:c Tew
cord of trial is logally insufficierd to support the findirgs of -
guilty and the sentence, anc roccumend that the fincings of guilty
and tle -sentence be vacated and ihat all rights, privileges and pre-
perty of which the accused has been deprived by virtus of the findings
nd santsnce #c vacated bs restored,

3. Inclosed is a form of sction designed t.a carry into effect
thene recomxsrxiations, shculd sush sction mest with your approval.

.

2 Irols : ’ THOUGAS ‘ Ha CREEN
1 = Hscord of trial - . 4aj or Germral
2 = Fors of sction The Judge Advocsts Gensral
, ’
4

( Findings and sentence vacateds GCNO 123, 13 May 1946)e

L
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'WAR DEPARTMENT .
Army Service Foroes . (139‘)
In the Offioce of The Judge Advocate General
Washington, D.C.

SPJGK = CM 296462

25 JAN 148
UNITED STATES ARMY AIR FORCES CENTER
Trial by G.C.M., convened at Orlando,
Florida, 4 December 1945, Dismissal,
total forfeitures and confinement for
three (3) years.

Ve

Captain CLARENCE M. HICKS
(0-855604), Air Corps.

OPINION of the BOARD OF REVIEW
MOYSE, KUDER and WINGO, Judge Advooates.

1. The record of trial in the ocase of the offiocer named above has
. been examined by the Board of Review.and the Board submits this, its
. opinion, to The Judge Advocate General.

2. The acoused was tried upon the following Charges and Specifica-
tionss

, CHARGE It Violation of the 93rd Artiole of War.

Specification:1:In that Captain Clarence M. Hicks, Air Corps,
Squadron S (4AF School), 902nd Army Air Forces Base Unit
(CAAB), did, at Orlando Army Air Base, Florida, on or about
2 November 1945, feloniously take, steal, and ocarry away about
$125.00, lawful money of the United States, the property of
First Lieutenant Richard R. Sinmom

* Specification 2: In that Captain Clarence M. Hicks, - %, did,
at Orlando Army Air Base, Florida, on or about 2 November 1945,
feloniously take, steal, and carry away about $20.00, lawful
money of the United States, the property of Second Lieutenant
Harold C. Dioks.

CHARGE IIs Violation of tho-'-ﬁStli Article of War,

Specifiocation 1: In that Captain-Clarence M. Hicks, * * %, being
indebted to Army Emergency Relief in the sum of §$100,00 for a
loan, which amount became due . and payable on or about 1 April
1945, did, at Orlendo Army Air- Base, Florida, from about 1
-April 1945 to about 14 November 1945, dishonorably ra.il and
negleot to pay said debt,

Specification 2¢ In that Captain Clarence M. Hicks, * #» =, boing
indebted to the Florida Bank and Trust Company, Winter Park,
Florida, in the sum of $150.00 upon a promissory note, which
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emount became due and payable on or about 4 Ootober 1945, did,
at Winter Park, Florida, from about 4 October 1945 to about
14 November 1945, dishonorably fail and negleot to pay said
debt. .

Specification 3t In that Captain Clarence M. Hioks, #* * &, being
indebted to the First National Bank at Orlando, Florida, in the
sum of $150.00 upon s promissory note, which smount became due
and payable on or ebout 3 October 1945, did, at Orlando, Florida,
from about 3 Ootober 1945 to about 14 Nbvember 1945, dishonorably
fail and negleot to pay seid debt..

CHARGE IIIst- Violation of the 96th Article of War. ‘\; )
Specification 13 In that Captain Clarence M. Hicks, * * *, did,
_ at Orlando Army Alr Base, Florida, from about 14 .July 1944 to
|5 about 30 Ootober 1944, wrongfully borrow about $285.00 from
g Techniocal Sergesnt William Neohtman, Squadron S (AAF School),
902nd Army Air Forces Base Unit (CAAB).

Specification 23 In that Captain Clarence M. Hicks, * = », did,
at Orlando Army Air Base, Florida, on or about 24 September

. " 1945, wrongfully borrow about $100,00 from Technical Sergeant
Frank John Berulis, Squadron S (AAF Schcol), 902nd Army Air

Foroces Base Unit (QAA4B). ; '

He pleaded guilty to all charges and specifications, When the prosecution
olosed its oase in ohief the ascoused, with the permission of the court,
ohanged his plea of guilty of Speocifications 1 and 2 of Charge I and Charge

I to not guilty. BHe was found guilty of all charges and specifications. ' No
evidence of any previous conviction was introduced. He was sentenced to be
dismissed the servies, to forfeit all pay arnd allowsnces due or to bescome
due, and to be confined at hard labor for a periocd of ten years. The review-
ing authority approved the sentenoce but remitted seven years of the period
of confinement and forwarded the record of trial for aoction under Article

of War 48,

3. For the prosecution.

As to Specifications 1 and 2, Charge I.,

On 2 November 1945, at approximately 4330 P.M., First lieutenant
Richard R. Simmons (now Captain) (R. 8) left his billfold containing about
$125 in the top dresser drawer of Lieutenant Dicks at BOQ 2412, Orlando
Army Air Base (R. 9-10), When he returned at about 53130 P.M. all but §2
of the $125 contained in the billfold was misging. lieutenant Simmons re-
ported his loss to the Provost Marshal. At the time he neither kmew the
 acoused (R. 8) nor gave him permission to take this money nor owed him any-

‘thing (R. 12). Restitution of the 125 has since been made (R. 12).

]
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At about 4130 in the afternoon of 2 November 1945 (R. 14) Second
Lieutenant Earold C. Dicks left his wallet containing §25 in his top dresser
drawer in BOQ 2412, Orlando Army Air Base (R. 15). When he returned at
about 5130 P.l. all that remained in the billfold was two {1 bills. He re-
ported this loss to the office of the Provost Mershal (R. 16).- At the time
he neither lmew the accused nor gave him permission to take any money from
his wallet nor owed him any money. Restitution of the stolen money has sinoe
_been msde (R. 17). :

On 2 November 1945 First lieutenant Charles E. Lucas lived in
BOQ 2412 (R. 18). Between 4100 and 53100 ofclock P.}. the accused came in
the BOQ and asked whether he ooculd use the telephone, He was directed to
the telephone in the next room, which was the room ocoupied by Lieutenant
Dic)ncs (R. 19) The accused went through the door end pulled it closed (R.
20 .

On 3 November 1945, Cgptain Lynn C. Vermillion, an investigator
for the Provost Marshal's office (R. 50), talked to the acoused in his
office relative to some property stolen from BOQ 2412 (R. 51). Before doing
so he read the 24th Article of War to accused advising him of his rights
thereunder., Accused then freely and voluntarily made a statement in writing
without threats or promise of reward (R. 52). This statement, identified
a8 Prosecution's Exhibit No. 6, was written and signed by the acoused in
Captain Vermillion's presence end is as followa:

Y1, Clarence M. Hicks, Captain, A.C. ASN 0-855604, in the
presence of Captain Lynn C. Vermillion, Assistant Provost Marshal,
OAAB, meke the following voluntary statement. I have been read
by Captein Vermillion and understand the 24th Article of War.

"Cn 13 Qotober 1945, I cashed a check for twenty dollars
($20.00) at the Colonial Pharmacy, 1113 East kills St. end
another check for twenty dollars (§20.00) at Ashmores Grocery,

836 North Fern Creek, Orlando. On 15 October, I ocashed another
check st the Colonial Fharmaoy in the amount of ten dollers (§10.00)
and on 20 October, two more cheocks in the amounts of §15 and §10,
and a fifth cheok for $15.00 on 22 Qctober 1945. Part of money
obtained thereby was spent on the punoh boards in the bar at
Colonial Pharmacy. The rest of the money was used for regular
household expenses.

on 27 October 1945, I cashed checks in the following amounts
at the following placest

Yowell«Drew Compm seccsvcee $25.00

Clarence Brown's .cecevoescsse 15,00
° Louis?® Ladies Shop sessosssne ' 30,00
& total of $70.00, sbout two-thirds of which was spent on punch beards
at Brown's News Stand, N. Orange Ave., and Jack Holloway's Bar. The
balance was used for household expenses, :

"On 29 Ootober 1945, two more checks were cashed at Louls' Ladies
Shop ($15.00) and Sears Rosbuck's ($20,00). This money was used to
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redeem another check issued some months previously and held by a.
loocal establishment, Rutland's Yens Store. This money was paid to
Capt. Vermillion of the Provest Marshal'ts Qffice.
"on 30 October 1945, a check for §15.00 was cashed at Yowell=
Drew Ivey Co. which money went into punch boards, ;
“on the night of 31 October 1945, I entered into a card game
&t the Officers' Club, QAAB, and lost in addition to the cash on my
person, a sum of §150 for whioh I issued checks. A Cepte Hall re-
ceived (to the best of my belief) two checks in the amount of $50
and $25. A Major Wilson received ome check for §25 and Col. Guy
E. Burnette recelved one check for $50. All checks heretofore men-
tioned were drewn on the Riggs National Bank, Washington, D.C.
where I knew I had no account,
“Because of the financlal difficulties I was now faced with
‘and the prospect of having to return Mrs, Hicks and the itwo chlldren_
to Washington on 3 November 1545 end further having no money to
meet my oommijments, I entered Building T-2412, Headquarters Area,.
OAAB, and. took, to the best of my knowledge approximately $145.00
in cash from two wallets in a bureau drawer in one of the rooms.
I entered this building at approximately 1600 hours and met two
Officers in the room adjecent to the room which contained the
‘money. I asked one of these Officers where the telephone was
. located. He replied that it was in the next room. I went in,
closing the door behind me. I made two telephone calls, one to my
office, and one to the School Supply Warehouse. Neither call was
completed, Thile telephoning I noticed clothing laid out on the
beds and presumed that the ooocupants of the room were out taking
physical training. I left after placing the oalls and went to
T-2411. A short while later, I returned to T-2412, entered the
room and took the money., I then left and went to the quarters
of Lt. Col. Guy E. Burnette to whom I peid $50 of the money I
had taken from the B.0.Q. for which he gave me a receipt. During
_the course of the evening, I took Mrs. Hicks out to dinner and to
Phil Bergers returning home at about 0030 hours, 3 November 1945.
About §$15 was spent during the evening., I still had in my posses-
sion §78.12 of the money I had taken from the B.0.Q. At approxi-
mately 0130 hours, Capt. Vermillion ceame to my house and asked that
I accompeny him to the base. On the way out, while riding in the
Jeep up lst Avenue from Cheney Highway to Nebraska Avenue, I
dropped two twenty dollar bills onto the road at separate times.
I did this because I had the fear of their being meiked and I did
not want them in my possession. At Capt. Vermlllion's office, the
balance (§37.00) of the original $145 was teken from my persom.
"I have made the above statements without threats or promises.”

The defense did not question the voluntary nature of this confession, bu‘b -
after it had been accepted in evidence objected "to those parts of the state~
ment relating to offenses with which the accused is not charged, to wit,
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the writing of various checks." After the presentation of arguments the
law member ruled that the confession would not be accepted in evidences,
but immediately directed that the court be closeds When the court was
reopened the president a.nnounoed that the oconfession would be acoepted
in evidence "in its entirety."

As to Specification l. Cha.rge II.

- According to the records of‘ the Orlando Section of the Army
Emergency Relief accused borrowed $100 from that fund on 20 November 1944
(R. 21,22). The application for assistance was received in evidence as
" Prosecution's Exhibit 1 and showed the approval of a loan for that amount
and the written aoknowledgment by ac~used that he had received the $100-

. 80 loaned on that.date. The need for assistance, set forth in the recom-
mendation that the loan be made, was the pregnancy of aocused's wife whose
condition was such that specialized treatment in & Washington (D.C.) olinioc
‘had been recommended, according to the statement made to the representative
of the Army Emergenocy Relief (R. 22,23, Pros. Ex. 1). The smount 80 ad-
venced was not in the nature of a grant but was a loan (R. 27) which was

to be repaid in monthly installments of $25 begimning 1 January 1945 (R.
2¢). Despite several efforts to effeoct collection no payment wes made
thereon until 23 November 1945 when it was paid in full (R. 25).

As to Specification 2, Charge II.

. (n 27 September 1946 accused "approached" Mr., Paul E. Davis, Cashier
of the Florida Bank and Trust Company, Winter Park, Florida, "on the subject
of a loan for a few days" until he ocould mske arrangsments to.bring his
femily down from the North (R. 28,29)s As a result the bank made accused
& loan for $150, represented by his note payable seven days later, namely,

4 Ootober 1945, Accused did not appear on the date the note was due, nor
did Mr. Davis see him thereafter. Despite the faot that three notices were
sent to acoused, no part of the note was paid prior to 14 November 1945.
l(leimbursen)zen‘b was later made to the bank in full through the Red Cross

R, 30,31

As to Specification 3, Chargo II.

On 28 September 1545 aocused msde an application for a loan of
$160 to the Emergency lLoan Department, First National Bank at Orlando,
Florida. The loan was duly made and ln representation of it accused
executed his mote for §160 payable five days thereafter, nemsly, 3 Qotober
1845 (R. 32,33). Two days before it became due a notice was sent to ac-
oused, but he failed to appear or pay the note. Additional notices were
sent on 10 and 19 October without result, and vain efforts were made to
reach acoused by telephone. A letter was then sent to "Colonel Holden®
and one to aococused's mother, but up to 14 November no part of the note.
‘had been paid and no arrangements to take care of it made by acoused (R.
34, 36). The note was eventually paid by acoused's father (R, 34). ,
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As to Specification 1, Charge III.

At the request of socused, William Nechtman, a technical sergeant
in accused's section, made three losns, totaling $285, to accused, the first
for §135 on 14 July 1944, the second for $60 on 12 September 1944, and the
third for $90 about 17 October 1944 (R. 38-43, Pros. Exs. 2,3,4, and 6).

At the time of each loan socused was a commissioned officer and the lender
a noncommissioned officer in the Army of the United States (R. 45).
Sergeant Nechtman did not take any steps to get the money back, but $100
was paid him by acoused o0 1 October 1945 and the balance was paid by "o
Cheney of the Red Cross on 1 November 1945 (R. 46).

As to Specification 2, Charge III, -

] On 24 September 1945, acoused, then a captain 1n the Army of the
Uhited States, sought to obtain a loan of %200 from Frank J., Berulis, a
technical sergeant in the same unit as accused (R. 47-49). Sergeant Berulis
advised him that he could lend him only $100 end turned over that amount to
-him in cash (R. 48)s Acoused repaid the loan about a month later (R. 49).

.

For the defense.

>

After a full explanation of his rights, accused eleoted to remain
silent and offered no evidence in his behsalf. ‘

4. The Board of Review is of the opinion that the record of trial
is legally sufficient to support the findings of guilty of all the charges
and speciflocations, Accused pleaded guilty to three specifications laid
under Artiole of War 95 charging him with dishonorable failure and neglect
to pay debts incurred by him (Specifications 1, 2 and 3 of Charge II).
The ciroumstances under which the loans were made, the consistent disregard
by accused of his moral as well as legel obligation to repay loans that
were olearly made to him to meet emergenocies which he claimed existed, and
his failure to respond to the repeated demands made upon him, extablish a ~
rima faoie case of dishonorable conduot, which, oconsidered in connection
plea of guilty, fully justifies the findings of guilty (CM 228894.
Peterson, 16 B.R. 365; CM 230736, Delbrook, 18 B.R. 29; CM 238996,
Rondestvedt, 25 B.R. 23). Accused alao pleaded guilty to two charges of
borrowing money from enlisted men in violation of Article of War 96 (Speoi-
fications 1 and 2 of Charge III). That the loans were made as alleged was
unequivooably established by the testimony of the two noncommissioned
- officers, one a member of accused!s seotion and the other of accused's unit,
from whom the money was borrowed. Suoh actions violate Article of War 96
(cM 117782, CM 150248, Dig Op JAG 1912-40, par. 454(19))

Thile there were immaterial variances between the allegations and
the proof, aoccused's voluntary confession, offered after adequate proof of
the corpus delioti, compels a finding of guilty of the two charges of larceny
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(Specifications 1 end 2 of Charge I). The two offenses as a matter of fact
were substantially one transaction and while in a teohnical legal sense
multiplication of charges did not result. in setting them forth in separats
specifications, the trial Judge advooate properly advised the ocourt that
they should be treated as a single offense in determining the sentence.

The sole legal problem that requires consideration is the admis-

sibiliw of the confession, in view of the fact that it oontains a disclosure

by the acoused of the commission of offenses, that is, the issuance of
checks on a bank in which he knew he had no account, with which he is not
charged, Fundamentally, reference by the prosecution to "former specifie
offenses or other acts of misconduct” by accused is prohibited (MCM, 1928,
pars 112b, p. 112). This rule is subject to ocertain exceptions, including
the followings . ,

!

"ihen oriminal intent, motive, or guilty knowledge in respect
of the act is an element in the offense charged, evidensce of other
aots of the accused, not too remote in point of time, menifesting
that intent, motive, or knowledge, is not made inadmissible by
reason of the fact that it may tend to establish the commission of
another offense not charged. The court should -not consider evidence
80 offered as bearing in any way upon the question of the accused's
character.”®

A similar rule applies in oivil courts with regard to the inolusion
of other offenses in a confession as shown by the following excerptss

"lioreover, the entire confession 1s admissible where the
part relating to other offenses tends directly to prove accused's
guilt of the orime charged or the motive for its commission, or
where such part serves to explain the remaining portion of the
confession.” @2 Qorpus Juris Seoundum, Sec. 820, p. 1441.)

"Gonfession of different offense. A oonfession made by an
accused of an offense different from.that with which he is charged,
and in no way connected with it, is not admissible on his trial for
the, offense charged. Thus, a statement by acoused that when he
found he was charged with murder, he felt so distressed that he :
went to stealing horses to pacify his mind, is not a confession of
the orime of homioide. But where the different offense oconfessed
is a part of the same scheme, or is so conneoted as not to dbe
severed from the offense on trial, it is admissible.” (Wharton's
Criminal Evidence, 1lth Ed., p. 992.) '

"There is & further oomplaint at the admission of a part of
' said confession on the ground that it referred to the making of
other stills and other trensaotions, We do not so read the ocon~
fession. While it proceeds at length to set out wvarious steps
in the purohase of material and in the construction of the stills,
we think it all leads up to and refers ultimately to the transac-
tion and stills oonneoted with the partioular offense here charged.

*7
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If it showed the making of other stills, same would be legitimate
as comnecting appellant with liquor meking." (In Coomer v. State,
97 Tex. Crim. Repo 100, 260 S.W. 5680) .

"(c) In the third pi;oe. for the remaining case - an entire

utterance, wholly heard - the precise rule of law is obscure. It is

oommonly said that the whole of the confeéssion or admission must be
taken together; but this obviously leaves unsettled whether 1t is

meant that . the prosecution must put it all in at first, or merely
that the aoccused may oall for or offer the remainder §§ost. 860,

2115), on oross-examination or otherwise, = two very

erent

meanings in practical effeot.

P * * * "
" "(e) Of course, the prosecution may desire here to invoks the _

rule (post, sec. 2115) ulIowIn§ the whole to be put in. This is

usuall

0
y the.case where the oconfession contains & mention of another

orime ocommifted by the accused. On the usual prinoiples (ante, Secs.
T5%,7300-367), this additional orime would ordinarily not be provable
for its own sake; yet under the present principle and that of Sec.
2115, post, thé accused's allusion to it in his confession may and
must be listened to if it is a part of the one entire statement oone
fessing the orime charged at bar." (Wigmore on Evidence, 3rd Ed.
Sec. 2100.) : :

While the question does not appear to have been passed upon direotly

in the Office of The Judge Advoocate Gensral, the Board of Review is of the
opinion that the above=-quoted principle adopted by the civil ocourts is in
keeping with the rules laid down in the Manual for Courts-Martial and the
logical inferences therefrom, is legally and equitably sound, and should

be applied in the administration of military Jjustioce. Acocused's confession
details the steps whioh led up to the commission of the two thefts end ex-
plains the motive which actusted him, nemsely, his desire to extrlocate him=
self from the precarious and dangerous position in which he had been pleced
by his issuance of worthless checks and his inability to meet his commit-

ments.

The recital of the other offenses, therefore, tends directly to

explain his actions in the ultimate consummation of the thefts and to es=-
tablish his guilt. It is the opinion of the Board that in view of the
provisions of the Manual for Courts-Martial, previously cited (par. 112b,
supra) testimony by third persons of the issuance of these worthless checks
y scoused and his inability to meet them, offered not to establish accused's
bad charaoter but the motive for the subsequent thefts, would be admissible
(see CM 246046, Benfield, 29 B.R. 3713 CM 202366, Fox, 6 BesR. 150). It will
be noted in this comnection that the Manual (ibid) gives the following il-
" lustration of this exception to the general rules

“0n a charge of-attempt to desert, the fact that the acoused

had recently assaulted and beaten another soldier and was under
arrest awaiting trial for the offense would be admissible as
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evidense of a probable motive to attempt to desert.

"On a charge of falsification of accouhts of stores, the
fact that the accused had embezzled soms of the same stores, if
offered as evidence of a motive for concealing the embezzlement
by falsifying accounts, would be admissibles but evidence of a
conviotion of falsification before enlistment in a totally distinot
transaction would be inadmissible, since such evidence bears solely .
upon his general moral oharacter and not upon his present intent
or motive.," (Undersooring supplied.) '

There seems to be no logical reason to exolude such facts from a confession
by an accused. Moreover, the rule in effect generally in the civil courts
that a confession must be taken as a whole applies as well to trial by
courts-martial (MCM, 1928, par. ll4a, p. 115), This provision is basically
for the benefit of the acoused, but when considered in comnection with the
other provision of the lManual that motive may under certain ocircumstances
be established by proof of commission of another offense, it supports the

- conclusion reached by the Board of Review that where a confession, taken

as a whole, sets forth events which led up to the commission of and explains
the motive for the crime with which an accused is charged and to whiech he
confesses, it may be admitted in evidence despite ‘the faot that it contains
* a8 part of the events so detailed an admission by the acoused of the com=
mission of other offenses with which he is not charged. The Board of
Review therefore holds that the confession was properly admitted.

S. Consideration has been given to oral argument requesting oclemency,
presented by Mr. Carey E., Quinn, civilian counsel for accused, at a special
hearing before the Board of Keview, and to a brief filed by him in behalf
of acoused. :

6.  War Department records show that accused is 26 years and 9 months
of age and unmarried. Acocused's confession and the review of the Staff
Judge Advoocate show that he is married and the father of two children.

He graduated from high school and attended the University of Maryland for
two years and Benjamin Franklin University for one ysar, apeoializiZg in
business administration, but did not graduate from qither institution. He
was a member of the Reserve Officers Training Corps’ at the University of

" Maryland from September 1937 to June 1939, In civilien life he wes employed
a8 a general worker "in photo finishing” for Hiocks Photofinish, Inc., from
1936 to 1939, and as manager of Photo Laboratory, Inc., from.1939 to 1942,
He enlisted 24 Februsry 1942, and upon oompletion of the Photography Course,
AAFTS, was oommissioned a second lieutenant, Air Corps Reserve, on 12 Ootober
1942, - He was promoted to first lieutenant 7 February 1944 and to ocaptain

11 August 1945. His manner of performanoce of his duties from the date of
his commission to 31 December 1944 was rated as “excellent" except for the
period from 16 June 1943 to 17 July 1943, when his rating was Msuperior,™-
and from 18 July 1943 to 16 August 1943 when it was "very satisfactory.”

. From 1 January 1946 to 16 July 1845 there were two ratings of S.4.
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7. The court was legally constituted and had jurisdiction over the
aooused and of the offenses. No errors injuriously affecting the substan-
tlal rights of the sccused were committed during the trial. In the opinion
of the Board of Review the record of trial is legally suffiolent to support
the findings of guilty and the sentence end to warrant confirmation of the
sentence. Dismissal is authorized upon conviotion of a violation of
Artiole of War 93 or 96, and is mandatory upon conviotion of a violation

of Article of War 95.
/@Zz iéé%% » Judge Advooate

M/zéém A/ dey ., Judge Advooate

/
é‘cu:.ﬂ.— . aiﬁ'adﬁ , Judge Advooate

10
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" SPJGK = CM 296462 lst Ind .o o0
Hq ASF, JAGO, Washington 25, D. C.
TO:1 The Secretary of War

1. Pursuent to Executive Order No. 9556, dated May 26, 1945, there
are transmitted herewith for your action ths record of trial and the
opinion of the Board of Review in the case of Caeptain Clarence M, Hicks
(0-~855604), - Air Corps.

2. Upon trial by general court-martial this officer pleaded not
guilty to and was found gullty of the larceny of approximately $145 from
two fellow officers, in violation of Article of War 93 (Specifications 1
and 2 of Charge I); and pleaded guilty to and was found guilty of dishonor-
able failure and negleot to pay three obligations, one for $100 to Army
Bmergency Relief, another for §150 to the Florida Bank and Trust Company,
Winter Park, Florida, and the third for $150 to First National Bank at
Orlando, Florida, in violation of Article of War 95 (Specifications 1, 2
and 3 of Charge II), and wrongfully borrowinz §285 and $100 from none _
oommissioned officers on separate occasions, in violation of Article of
War 96 (Specifications 1 and 2 of Charge III). He was sentenced to be
dismissed the service, to forfeit all pay end allowances due or to beocome
due, and to be confined, at hard lebor at such plece as the reviewing
authority might direct, for ten years., The reviewing authority approved
the sentence but reduced the period of confinement to three years and
forwarded the record of trial for ection under Article of Wer 48.

3. A summary of the evidence may be found in the accompanying opinion
of the Board of Review. I oonocur in the opinion of the Board that the record
of trial is legally suffiocient to support the findings and sentence and to
warrant confirmation of the sentence.

Accused solicited and prooured two substantial'loans from noncoome
missioned officers assigned to the same unit in which he served. He procured
an emergency loan of $100 from Army Emergency Relief through its Orlando
Seotion, on 20 November 1944, payable in four monthly installments of §25
each, beginning 1 January 1945, a loan of $150 from the Florida Bank and
Trust Company on 27 September 1945, payable seven days thereafter, and a
loan for a similar smount on the following day from Florida Bank and Trust
Company, payable five days thereafter. He paid no attention to repeated
demands and no part of any of the three obligations was paid until after
14 November 1945. On 3 November 1945 accused stole epproximately $145 from
two wallets in the dresser drawer of an officer in his quarters at Orlando
Army Air Base. In confessing these thefts accused explained thet he had
previously given several checks on a ¥isshington bank in which he knew he
- had no account, inoluding five totaling §150, given in payment of losses
sustained by him in a card game at the Officers! Club to three fellow officers,

\
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s captain, a major and a lieutenant-colonel, and stated that his financial
difficulties, the necessity of having to return his wife and two children
to Washington, and his lack of money with which to meet his ocommitments led
to the commission of the larceny. Full restitution hes been made of all sums
borrowed and illegally takerd. . g

Larceny by an officer is @ serious offense, Dishonorable failure
and neglect to pay a Just debt has long been considered conduct unbeocoming
an officer and & gentleman, punishable by dismissel under Article of War
95, end the act of an officer in borrowing from an enlisted man, connected
with his command, has been deemed detrimental to good order and military
 discipline, punishable under Artiocle of War 96. However, in view of the
previous excellent civilian end military record of the accused, his marital
status and youth, and of my belief that his wrongdoings may be traced to
his inability to refrain from gambling rather than to oriminal instinots,
I recommend that the sentence as approved by the reviewing authority be
confirmed but that the period of confinement be reduced t0 two years,that
the forfeitures be remitted, that the sentence as thus modified be ordered
executed, and that a United States disciplinary barracka be designated as
the place .of oconfinement.
4. Consideration has been given to a plea forclemency presented by
Mr, Carey E. Quink, ¢ivilian counsel for accused, in a written brief filed
with the Boerd of Review and in a personal appearance before the Board at e
hearing at which the father and wife of acoused made a similar plea. Con=-
sideration has also been given to a statemsent from the acoused, and letters
or copies of letters attesting to the high character and good record of ac-
oused (ell attached to the brief filed by civilian counsel and forwarded here=-
with with the brief) from Mrs. Clarence M. Hicks, accused's wife, Mr. Walter
W. Hioks, accused's father, Mra. Lois M. Hicks, accused's mother, Dr. Alfred C.
Norcross, his family physician, Mrs. Helen E, Simons, accused's mother-in-law,
Captain Clement F. Stigdon, Jr., a fellow officer, and the following friends:
Mr, Carl H. Reisinger, Insursnce Agent, Washington, D.C., Mr. Harold Stoll,
Radio Dealer, Washington, D.C., Honorable Roy O. Woodruff, Member of the ,
House of Representatives from the State of Michigan, Brigadier General Raymond
H. Fleming, New Qrleans, Louisiana, Mr. Harry C. Weston, Washington, D.C.,
snd Mr. Ralph R. Swope, Insurance Agent, Arlington, Virginia. Consideration
has also been given to a letter to the Seoretary of War from Mr. F. A.
Winfrey, Vice Chairmen, American Red Cross, which letter is likewise sub-
mitted for your consideration. .

6. 1Inolosed is a form of aotion designed to oarry 1nto execution the
foregoing recommendation, should itﬂﬁbat with your approval.

AW

4 Incls - : THOMAS He. GREEN
l. Reoord of trial . Major Gemeral C
2. Form of aoction "+, The Judge Advooate General

3. Brief filed by counsel for
acoused w/inels,

/ 4. Ltr. fr Lr. Wlnfrey

* - . .
: ‘ . . e e : .
""._.7"', — . 3 . ¢ I ) )
A . A ] B . B ’ tow

—

( sentence as approved by reviewing anthority coni‘imed, forfeitures remitted and b
confinement reduced to two years. Ap modified ordered executed o GOMO 45, & (& Mar 1946)

r‘\
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SPJGH ~ CM 296481 44 T {18

EIGHTH SERVIE COMYAND
' ARMY STRVICE FORCES

UNITED STATES

Ve
Trial by G.C.M., convened at
Fort Sam Houston, Texas, 23
October 1945, Dismissal, total
forfeitures .and confinement for
six (6) years.

First Lieutenant JAMES T.
BLACK (0=366373), Adjutant
General's Department. -

Nt s s i’ N e gt ot

OPINION of the BOARD OF FEVIEW
TAPPY, BECK, STERN and TREVETHAN, Judge Advocates.

1. The Board of Review has examined the record of trial in the
case of the officer named above and submits this, its opinion, to The
~Judge Advocate General.

2. The accused was tried upon the following Charge and Specifi-
cations: ‘

CHARGE: Violation of the 94th Article of Iar.

Specification 1: In that James T. Black, First Lieutenant,
Adjutant General's Department, Brooke Hospital: Center,
Fort Sam Houston, Texas, did, at Fort Sam Houston,
Texas, on or about 31 October 1944, for, the purpose of
obtaining the payment of a claim against the United
States, make and present to Colonel J. W, Dansby, Fin-
ance Officer at Fort Sam Houston, Texas, an Officer of
the United States, duly authorized to approve, pay,
and allow such clains, a certain writing for approval
and payment, to wit, War Department Form 336, Revised
Pay and Allowance Account, for the month of October,1944,
which said writing as he, the said First Lieutenant
James T. Black, then knew contained a statement that
the sum of $256.83 was due him, which statement was
false and fraudulent, in that said statement omitted
as a debit a Class E Allotment in the sum of $244.60,

\ . payable to the said First Lieuten=nt James T. Black's
account at The First National Bank, -Gadsden, Alabama,
and was then known by the said First Lieutenant James T.
Black to be false and fraudulent,
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Specification 2: Same allegations as Specification 1
except claim covered the month- of September 1944,
was in the amount of $255.43 and was presented. on
or about 30 September 1944.

Specification 3: Same allegations as Specification 1
except claim covered the month of August 1944 and
was presented on or about 31 August 1944.

Specification 4: Same allegations as Specification 1
except claim covered the month of July 1944 and was
presented on or about 31 July 1944,

Specification 5: Same allégations as Specification 1
except claim covered the month of June 1944, was in
the amount of '$255.43 and was presented on or about

Specification 6: Same &llegations as Specification 1
except claim covered the month of May 1944 and was |
- presented on or about 31 May 1944.

Specification 7: Same allegations as Specification 1 .
except claim covered the month of April 1944, was
in the amount of §255.43 and was presented on or
about 30 April 1944.

Specification 8:  Same allegations as, Spe cification 1
except claim oovered the month of March 1944 and
was presented on or about 31 March 1944.

Specification 9: "Same allegations as Specification 1
except claim covered the month of February 1944, was
in the amount of $254.03 and was presented on or
about 29 February 1944.

Specification 10: Same allegations as Specification 1
except claim covered the month of January 1944 and
was presented on or about 31 January 1944.

Specification 11: Same allegations as Specification 1
except claim covered the month of December 19Z3 and
and was presented on or about 31 December 1943.

Specification 12 Same allegations as Specification 1
except claim cowvered the month of November 1943, was
in the amount of $255.43 apd vas presented on or about

30 November 1943. : _
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" Specification 13: Same allegations &s Specification 1
except claim covered the month of October 1943 and
was presented on or ‘about 31 October 1943,

Specification 14: Same allegations as Specification 1
except claim for partial pay was for the month of
September 1943, was in the amount of £060.43 and was
presented on or about 30 September 1943 to Captain
T. Micceri, Finance Officer,

Specification 15: (Finding of guilty disapproved by
reviewing authority).

Specification 16: Same allegations as Specification 1
except claim for partial pay was for the month of
Zugust 1943, was in the amount of 425,43 and was
presented on or about 31 August 1943 to Major W.Xe
Bond, Finance Qfficer,

Specification 17: (Finding of guilty disapproved by
reviewing authority).-

Specification 18: Same allegations as Specification 1
except claim covered the month of July 1943, was in
the amount of $206.13 and was presented on or about
31 July 1943 to Captain T. Micceri, Finance Qfficer.

Specification 19: Same allegations as Specification 1 . .
"~ except claim covered the month of June 1943, was in -

the amount of §$205.43 and was presented on or about
30 June 1943 to Captain T. Micoceri, Finance Officer,

Specification 20: Same allegations as Specification 1
except claim covered the month of May 1943, was in
the amount of $206.83 and was presented on or about

31 May 1943 to Colonel.J. L. Tunstall, Finance Officer,

Specification 21: Same allegations as Specification 1
except claim covered the month of April 1943, was in
the amount of $204.73 and was presented on or about

30 April 1943 to Colonel J. L. Tunstall, Finance Officer.

Specification 22: Same allegations as Specification 1
except ¢laim covered the month of March 1943, was
in the amount of $258.,08, and was presented on or

_ about 31 March 1943 to Colonel J. L. Tunstall, Fin-
ance Qfficer.

- (153}
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Specification 23: - Same allegations as Specification 1
except claim covered the month of February 1943, was
in the amount of,$255.18 and was presented on or
about 28 February 1943 to Colonel F. Richards, Fin-

.. ance Officer. . .

Specification 24: (Finding of guilty disapproved by
reviewing authority).

i Specification 25: Same allegations as Specification.l
except claim covered the month of January 1943, was
in the amount of $228.60 and was presented on or

~ about 31 January 1943 to Colonel F., Richards, Fin-
“ance Officer. \ )

Specification 26: Same allegations as Specification 1
ex.cept claim covered the month of December 1942, was
‘ the amount of $235.80 and was presented on or
. about 31 December 1942 to Colonel F. Richards, Fin-
* ance Oi'flcer.

Speciflcat::.on 27: Same allegations as Speciflcation 1
except claim covered the month of November 1942, was -
in the amount of $244.60 and was presented on or
about 30 November 1942 to Colonel F. Rlchards, Fin-
ance Officer. , .

Specification 28: Same allegations as Specification 1

except claim cowvered the month of October 1942, was

in the amount of $245.80 and was presented on or |

about 31 October 1942 to Colonel F. Richards, Fin-

ance Ofi‘ioer.
Accused plea.ded not guilty to and was found guilty of all Specifications
and the Charge. Evidence of one previocus conviction for disorderly con-
duct and for drunkenness, in violation of Article of War 96, was intro-
duced. In the present case accused was sentenced to dismissal, forfeiture
of all pay and allowances due or to become die and confinement at hard
Jdabor for six years. The reviewing authority disapproved the findings
of guilty of Specifications 15, 17 and 24 of the Charge, approved the
sentence and forwarded the récord\ef trial for action under Article of
War 480 . \; N

3. The prosecution introduced in evidence a photostat copy of an
Authorization for Allotpent of Pay, bearing the purporied signature of

4
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accused and authorizing a Class E allotment of $244.60 per month, com-
mencing 1 October 1942 and continuing for an indefinite period, the
allotment to be deposited in The First National Bank, Gadsden, Alabama,
to the credit of James T. Black (R, 25; Pros. Ex. 2). There was also
introduced in evidence g Notification of Discontinuance of Allotment
bearing the purported signature of accused and discontinuing the Class

E allotment of $244.60 as of 30 November 1944(R. 25; Pros. EX. '3). Photo-
stat copies of thirteen Pay and Allowances Accounts covering the months
of October 1943 to October 19444 inclusive, each bearing the purported
signature of accused were also introduced (R. 27, 28; Pros. Ex. 4). Each
of these accounts recited debits involving Class N and Class B allotments
but did not reveal any Class E allotment in the amount of $244.60 as a
charge against the pay and allowances claimed. The net balance of pay
and allowances cldimed thereon were as follows, viz:

Specification Balance Yonth covered by Voucher
13 _ $256.83 _October 1943
' 12 255.43 November 1943
- 1 256,83 December 1943
10 ) 256.83 January 1944
' 9 254,03 February 1944
8 256483 March 1944
7 255.43 April 1944
6 256,83 May 1944
5 255.43 . June 1944
4 256,83 July 1944
3 256,83 * August 1944
2 255.43 : September 1944
1 - 256.83 October 1944

On 2 April 1945 accused appeared before a Board of Officers appointed
40 examine into the matter of Pay and Allowance Accounts previously pre-
sented by him for payment, At that meeting accused stated that he under-—
stood his rights under Article of War 24 and was further advised that he
need ans¥er no questions which might be incriminating,that anything he
might say could be used in evidence against him (Rs 41, 43, 44, 46, 47).
Thereafter accused admitted to this board that he had mad an allotment
of his pay effective 1 October 1942, had not made any deduction therefor
on his pay voucher and realized that as a result he was reoeivmg full .
pay a.nc)i allowances in addition to the allotment (R. 35, 37, 38, 41, 42,
. 50, 51). : :

4e The defense introduced evidence to show that accused entered -
upon active kilitary service on 25 August 1942, serving successively as.
platoon leader, mess officer and postal officer and receiving eight

efficiency ratings of excellent, one of superior and two of very satis-
factory (R. 56, 57, 60, 65).
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»

After being fully advised of hls rights accused elected to glve
sworn testimony in his own behalf and he testified as follows: He was
married and had one child living, 1In civilian 1life he had been & postal
clerk and held a commission in the ‘‘shington National Guard. As & come -
missioned of ficer he entered upoen active military duty on 25 August 1942,
Accusedts daughter died in May 1943 'while he was separated from his wife,
and thereafter accused effected a reconciliation, taking his wife and
son to live with him, Accused informed his wife he had accumulated some
funds, having reference to the amounts he had received through his
allotment (R. 66~68), After authorizing the allotment accused realized
that he was receiving a rdouble amount of money" but never did "get aroumin
to having the situation corrected. He professed his willingness to do
all pessible to make restitution (R. 68, 69).

On cross-examination ‘accused admitted that his allotment was in the
amount of $244.60 psr month and that it remained in effect for 25 months,
from October 1942 to October 1944, inclusive., It was deposited each month
to his account in The First National Bank, Gadsden, Alabama (R, 70).

Each month this allotment was in effect he slgned a pay woucher on which
the &llctment did not appear as & debit although he knew such an entry
should appear thereon (R. 71). The total amount he received under the
allotment was £6115 (R. 72)e :

On examination by the court accused admitted that the thirteen
photostats of pay vouchers Introduced by the prosscution as Prosecution's
Exhibit 4 were photostats of pay vouchers he had subtmitted to the finance

- officers named thereon for the period from October 1943 through October
1944+ He also identified various other copies of pay vouchers as coples
of vouchers he had sutmitted to the finance officers named thereon for
payment purposes over the period from October 1942 to September 1943, in-
clusive, on none of which his (lass E allotment was entéred as a debit
.(R. 73, 743 Pros, Ex. 7)s On these vouchers he .claimed the following
balances due him for the following months after deducting vaious debits
agalnst his account other than his Class E allotment:

Spacification Palance Month coverad by voucher
28 . $245.80 October 1942
2 : 244,60 November 1942
26 235.80 ’ Dacember 1942
25 228.60 © January 1943 ,
23 255,18 February 1943 /
22 258,08 ‘ March 1943
21 204473 . April 1943
20 206,83 - May 1943
18 206,13 _July 1943
16 25.43 August 1943
1 60443 September 1943
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- Each time he presented his wouchers covering the months of QOctober 1942
“..to October 1944, inclusive, for payment he knew he was also receiving the
"“allotment he had authorized., He did not discontinue his allotment until
. the overpayments made to him were discovered by the authorities because,
as he explained it, "I got in so deep that I was scared" (R. 75). The
money improperly obtained he used for family purposes [R. 77)e

5. The original charge sheet signed and sworn to by the accuset cone
tained but one Charge and Specification. The Specification was thereafter
redrafted and expanded to include twenty-cight Specifications, one for each
separate pay and allowances account. The accusesr did not sign or swear to
the’ redrafted Specifications (R.”60-62)e At the inception of the trial
defense counsel entered a plea to the jurisdiction on the ground that the
Charges and Specifications on which accused was about to be tried had not
. been signed or sworn to by an accuser., The court denied the plea and

properly so. ' : : - ‘ ‘

The single Specification originally filed against accused was in-
artfully drawn but alls ged in net effect that over the period from October
1942 to October 1944, inclusive, accused presented false and fraudulent
monthly pay vouchers in that he failed to deduct therelin a Class E allot-
rent of $244.60 per month and thereby fraudulently received the total
sum of $61I5 from the United States Govermment, all in violation of
Article of #War 94. As redrafted by higher authority the tvanty-eight
Speci.fications substituted for this single blanket Specification a]leged
that for each particular ménth from October 1942 to October 1944 inclusive,
accused magie and presented a false and fraudulent statement in writing to
- obtain payment of a claim from the United States in that he faikd to 1list
his Class E allotment as a debit on his claims for pay and allowances and
for partial payments, all in violation of Article of War 94.

It :Ls provided that:

nObvious errors may be corrected and the charges

may be redrafted over the signatures thereon, pro~

vided the redraft does not involve any substantial

change or include any person, offénse, or matter . . : -
" not fairly included in the charges as nece:.ved.

(MCL‘, 1928, par. 34)

"The original single Spacification alleges (a.) that over the period in-

~ volved accused presented false and fraudulent pay vouchers in that he
failed to list his Class E allotment as a debit and (b) that thereby

he obtained a particular sum of money. Each one of the redrafted Speci-
fications alleges that for a particular month during.the period involved
accused made and presented a false and fraudulent statement in writing

in his pay voucher because he failed to list his Class E allotment thereon,

S 7
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So much ‘of the original blanket Specificgtlon as alleges wherein the
claims were false and fraudulept (i.e., the failure of accused to list
his Class E allotment on his pay voucher)and that they were presented is .
made the basis of the of fendes alleged in the twenty-eight redrafted Speci-
. fications. Clearly, the redrafted Specifications did not include “any

. matter noft fairly included in the tharges as received." Indeed, if any-
thing, the original blanket Specification contained more matter® than
appears in the redrafted Specifications, Furthermore, it has been held
“that the provisions of. Article of War 70 requiring charges to be signed

" and sworn to. and requiring an investigation thereof before reference for

. trial are pfocedural provisions only and not Jjurisdictional (G 172002,
_Nickerson; QM 229477, Floyd, 17 ER 149). The provisions of the first
three paragraphs of Article of War 70 are directory and not mandatory;
they are solely to prevent an accused from being subjected to malicious
or frivolous prosecution and the failure to observe any or all of these
requirements does not deprive the cowrts-martial of jurisdiction or ipso
facto necessarily prejudice any of accused!s substantial rights (M ETO
4570, Hawkin§9 * The above~-quoted portion of paragraph 34 of the Manual
for Courts-lartial has been construed to permit the redrafting of charges
and specifications so as to allege a different offense than that originally
alleged if the transaction serving as the basis of the original offense
also supports the redrafted charges and specifications (G ETO 106, Orbon;
Floyd case, supra; Hawkins case, supra: M ETO 5155, Carroll and: D'Elias.

. Thus records of trial have been sustained where, without resignature or re-
verification by the accuser, charges and specifications have been changed
from absence without leave to desertion (Floyd case, supra). and from mis-
behavior before the enemy;to short term desertion (Hawkins case; Carroll
and D'Elia case; supra)e Accordingly, no fatal error was here’committed
by redrafting the original specification, without renewal of the accuser's
signature or ocath, inasmuch as the very transaction serving as the basis
for the original Specification served also as the basis for the redrafted.
onesSe

An examlnation of the’coples of pay vouchers, identified by accused
as copies of vouchers sutmitted by him for payment, reveals that on all of
them covering the months of October 1942 through October 1944, inclusive,
accused claired initial credit - for the full pay and allowances due him
and listed as debits various charges against him but on each and every

~voucher he failed to list as a debit his Class E allotment of $244.60 per
monthe It 1s quite apparent from evidence in the record that accused knew
his Class E allotment should appear as a debit on esach of these vouchers
but thét he knowingly and intentionally refrained from entering it, The
court was amply justified in concluding that each of the pay vouchers set
fortki:in the Specificatioris under which there were approved findings of
guilty contained the particular false and fraudulent statements alleged.
To make and present pay vouchers containing such false and fraudulent state- .
ments for the purpose of obtaining payment of claims asserted against the _
United States constituted offenses under the express provisions of Article
of War 94. The evidence fully sustains the approved findings of guiltys

-8
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6. Accused is 35 years of age, married and has one child, . War De-
partment records indicate that he attended the University of Washington
and the College of Puget Sound for a total of three.jears. =Subsequently
" he was employed as a bookkeeper for two years and thereafter as a postal
clerk by the United Stales Post Office Department., From 1935 to 1933
accused served as an enlisted man in the %ashington National Guard. On
14 April 1938 he was commissioned a second lieutenant, Infantry, National
Guard of the United States. On 10 August 1942 he was commissioned a second
lieutenant, Army of the United States, and assigned to duty with Chemical
Warfare Service. On 15 September 1943 accused was promoted to first lieu-
tenant, War Iepartment records further irdicate that on 4 December 1944
accuced was placed in arrest of quarters, that he continued in this status
at least until 5 February 1945 and that on 23 April 1945 it was recommended
that he be tried by general court-nartlal for the instant offenses. .

7. The court was legally constituted and had jurisdiction of the
accused and the offenses. No errors injuriously affecting the substantial
rights of the accused were commitied during the trial. In the opinion of
* the Board of Review the record of trial is le gally sufficient to support
the findingd of guilty as approved by the reviewing authority and the
sentence and to warrant confirmation of the sentence, Dismissal is
‘authorized upon conviction of a violation of Article of ¥ar 94.

...... VJudge Advocate,

Jﬁdge Advocate,

5 Judge Advocate,

--;—,.Judge Advocate,
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) - Cl 1st Ind
SPJCH — CM 296481 s e oc 105

Hq ASF, JAGO, Vashington 25, Do Co
NTO:\ The Secretary of War

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there
are transmitted herevith for your action the record of trial and the
opinion of the Board of “eview in the case of Tirst Iieutenant James T. 3
Black (0-366373), Adjutant General's Department.

2, Upon trial by general court-martial this officer was found -
guilty under twenty-cight Specifications of making false statements in
writing to obtain payment of claims against the United States, in ‘that
in twenty—eight separate pay and allowance accounts filed by him over
the period from October 1942 to October 1944, inclusive, he mdde claim
for monthly pay and allowances and for partial payments without listing
thereon &s a debit his Class E allotment in the monthly amount of $244.50,
" 211 in violation of Article of War 94. He was sentenced to dismissal, for-
. feiture of all pay and allowances due or to become due, and confinement at

hard labor for six years. The reviewing authority disapproved the find-
~ ings of guilty of three of the twenty-eight Specifications’ (Specifications
.15, 17 and 24), approved the sentence and forwarded the record of trial '
- far action under Article of War 48. T T

, 3. A summary of the evidence may be found in the accompanying . - ..
 opinion of the Board of Review, The Board is of the opinion that the record
of trial is legally sufficlent to support the findings of guilty as
approved by the reviewing authority and the sentence and to warrant con-
firmation of the sentence. I concur in that opinion, For each of the
twenty-five months from October 1942 to October 1944, inclusive, accused - ..
" presented a monthly pay and allowance account to an appropriate Finance .
Officer of the Amy on which he listed the full pay and allowances due ..
him, plus certain debits due against him, but knowingly refrained from
listing as a deblt a Class E allotment for $244460 per month which was.’
being deposited to his bank account over the entire period. Accordingly,
. each month he received from the United States $244.60 more than he was -
entitled to, making a total of $6115 so received by him over the period - -~
of twenty-five months. ' - o 4 o - B
Accused’s derelictions were discovered about a year before he was
" tried therefor.and during a subsiantial portion of that time he was held -
in arrest of quarters. Accordingly, I recommend-that the sentence be- “
- confirmed but that the period of confinement be reduced to four years .-
: andltha: a United States Penitentiary be designated as the place  of con-
- finement. . B o . " - . ) 7' ‘ '

.

.-

t
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4e Inclosed is a form of action designed o carry the‘above,‘recan-
nendation into effect, should such g n meet with your approval,

4

2 Incls ‘ THOAS H. GREEN
1. Record of trial ~ Major General
2, Form of action . The Judge Advocate General

( Sentence confirmed but confinement reduced to four yeard, GOMO 39, 6 Mar 1946),
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- . Wa.Shington 25, D. Co

ARMY -ATR FORCES
TECHVICAL TRAINING COMMAND
ST. LOUIS, MISSOURI

UNITED STATES
.

Second Lieutenant RICHARD T.
MOORE (0=839124), Air Corps.

Trial by G.C.M., convened at ¢
Sheppard Field, Texas, 21 Novem=
ber 1945, Dismissal '

N L}

OPINION of the BOARD OF REVIEW
TAPPY, STERN and TREVETHAN, Judge Advocates.

1. The Board of Review has examined thé record of trial in the :::ase
of the officer named above and subtmits this, its opinion, to The Judge
Advocate General.

2., The accused was tried upon a Charge and single Specification as
followss ’

CHARGE: Violation of the 95th Article of war.

Specification: In that Second Lieutenant Richard T. Moore,
Air corps, 78th Army Air Forces Base Unit (AACS Overseas
Screening, Processing &nd Replacement Center), was, at
Wichita Falls, Texas, on or about 1 November 1945, drunk
and disorderly in uniform in a public place, to wit, at
or near Sisk Cafe, 812-1/2 Scott Street, Wichita Falls,
Texas.

The accused pleaded guilty to the Specificatlion and not guilty to the -
.Charge, but guilty of a violation of the 96th Article of War, He was
found guilty of the charge and Specification thereunder., Evidence was
introduced of one previous conviction under the 96th Article of war for
a violation of flying regulations, for which accused was sentenced to a
restriction to the limits of his post for three months and to a forfeit-
ure of $112.50 of his pay per month for 18 months. For the offense here
involved he was sentenced to dismissal. The reviewing authority approved
the sentence and forwarded the record of trial for action under Article
of War 48.. '

3. The prosecution's evidence shows that on 31 October 1945, Mr,
Thomas C. Sisk owned and operated a cdfe in Wichita Falls, Texas, known
. as the Sisk Cafe. At elsven o'clock in the evening of that date, and as
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was customary, the cafe was closed for business. After all of the cus-
tomers had left, Mr. Sisk proceeded to mop the front of the cafe &nd his
cook (not named) serubbed the kitchen. The front door of the cafe had
been left open because of the warm weather. Between one and two o'clock
the following morning, accused entered the Sisk Cafe by the open front
door, accompanied by two enlisted men. Accused &and the two enlisted men
were informed that the cafs was closed for business and at the same time
were requested to leave. Since the front door was open, accused could
not understand why the cafe was closed for business and requested that he
and his companions be served. His request was refused and an argument
ensued between accused and Mr. Sisk during which accused cursed Mr. Sisk,
end two or thres times referred to him as a “grsy-headed son-of-s-bitch.”
Accused's tone of voice was "not unusually loud" but sufficiently loud to
attract the attention of the garbage snd trash haulers in the front of the
cafe. Based upon accused's actions and conduct, Mr. Sisk opined that
accused had been drinking, dutl ¢ould not say that he was drunk. Dyring
the argument between Mr. Sisk end accused, & car occupied by two city
police officers drove up to the cafe and observed accused and several

. other persons either inside the cafe (as one witness testified) or on the
sidewalk in front of the cafe (ss another witness testified), whereupon
the two police officers requested accused end the two enlisted men to
accompany them to the provost marshal's office. Accused asserted that the
civil suthorities had no jurisdiction over him and protested his removal
to the provost marshal's office, He was asked two or three times to
enter the police car and finally forced to do so. On arriving at the
provost marshal's office, accused refused to enter and "threw both hands
up on the side of the door and braced himself."” One of the police offi-
cers "caught him around the waist and ‘under the arms" and took him into
the provogt marshal's office and turned him over to the military police.
One of the city policemen opined, based upon conversation with sccused,
that he, accused, was "in a state of intoxication.”

4, After his rights as & witness had been explained to him by the
court the accused elected to remain silent, No evidence was offered dy
the‘defense. '

5. The Specification, laid under the 95th Article of War, alleges
that on or sbout 1 November 1945 accused was drunk and disorderly in uni-
form in e public place, to wit, at or neer Sisk Cafe, 8124 Scott Street,
Wichits Falls, Texas, It is undisputed that accused wes present both
inside the Sigk Cafe and on the sidewalk in front at the time alleged, and
it is undisputed that he was in the uniform of a commissioned officer. The
only guestion requiring consideration is whether, while there, he was
drunk snd disorderly to such en extent or degree as to amount to a violation
of the 95th Article of War.

Neither of the proaecution's two principal witnesses, Mr, Thomas C.
Sisk, proprietor of the cafe, and Mr, Herbert R. Leverett, a Wichite ¥alls
police officer, testified in positive langusge as to the extent or degree
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of accused's drunkenness. Indeed, Mr. Sisk could not swear that accused
was drunk, but from his conduc} and actions, believed he had been drinking,
He also testified that accused's tone of voice was not unusually loud,

‘but sufficiently loud to attract the attention of the city garbage and
trash haulers in the front of the Cafe. It is not clear from the record
whether the attention of these people was attracted, while accused was in-
side the Cafe or after he and his companions had moved to the sidewalk in
front of it. From talking with accused, Mr. lLeverett believed accused to
be in a state of intoxication., Such evidence falls far short of proving
that accused was "grossly drunk® or that he was "conspicuously disorderly"
within the meaning of those terms as used in paragraph 151 of the Manual

" for Courts-Martial, 1928, describing conduct violatiwe of Article of Tar
95, The Board is therebre of the opinion that the evidence establishes
accusedts guilt of the Specification, but only in violation of Article of
Tar 96 (Qf 249726, Hanson, 32 BR 169; CM 254054, Bunch, 35 ER 161, and

CM 280174, Friel). -

6. Wex’Department records show that accused is 21 years of age and
single. He 1is a high school graduate, After serving approximately 18
months as an enlisted man he was honorably discharged 22 December 1944,
comnissioned a’second lieutenant, Army of the United States, and ordered-
to activwe duty with the Air Corps, the same date, Prior to entering the
militarﬁ servics, he was employed as a machinist'!s helper at the United
States MNaval Torpedo station, Newport, Rhode Island, '

.7« The court was legally constituted and had jurisdiction of the
person and the subject matier., Except as above noted, no errors injuriously
affecting the substantial rights of the accused were committed during the
trial, Inthe opinion of the Board of Review the record of trial is leg-
ally sufficient to support only so much of the findings of guilty of the
Charge and its Specification as involves a violatlon of Article of War
96, legally sufficient to support the sentence and to warrant confirmation
of the sentence, Dismissal is authorized upon conviction of a violation
of grticle of War 96, -

%M. 2/% N &udge Advocaﬁe.

s Judge Advocate.

‘Zf - . W s Judge Advocate.
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SPJGH - Qi 296523 1st Ind
Hy ASF, JAGO, Washington 25, D. C.
TO: The Secretary of War 28 February 1946

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there
are transmitted herewith for your action the record of trizl and the
opinion of the Board of Review in the case of Second Lieutenant Richard T.
Moore (0-839124), Air (orpse

2. Upon trial by general court-martial this officer was found guilty
of being drunk and disorderly in uniform in a public place, in violation of
Articls of VWar 95, He was sentenced to be dismissed the service. The
reviewing authority approved the sentence and forwarded the record of trial .
for-action under Article of Tar 48.

3. A summary of the evidence may be found in the accompanying opinion
of the Board of Review., The Board is of the opinion that the record of trial
is legally sufficient to support only so much of the findings of guilty of
the Charge and its Specification as involves a violation of the 96th articls
of War, legally sufficient to support the sentence and to warrant confirma-
tion of the sentence. I concur in that opinion, The evidence shows that
on 31 October 1945, Mr. Thomas C. Sisk owned and operated a cafe, in
. Wichita Falls, Texas, known as the Sisk Cafe. At eleven p.m. on that date,
as was customary, Mr..Sisk closed the cafe for further business. The front
door of the cafe was left open because of the’ warm weather., Between ons
and two a.m. the following morning, and while Mr. Sisk and his cook were

still in there, accused entered the cafe by the open front door accompanied
by two enlisted men. They demanded to be served and were refused. Where-
upon an argument ensued between accused and Mr. Sisk during which accused
cursed Mre. Sisk, and referred tc him several times as a "gray-headed son

of a bitch." Shortly thereafter two city policemen arrived on the scene
and requested accused and his enlisted companions to accompany them to the
provost marshal's office in Wichita, This accused refused to do and the
policeman forced him into their car. Upon arrival at the provost marshal!s
office, accused refused to enter and again force was required to get him
into the office. He was there delivered to military police. Although ac-
acused was intoxicated, he was not loud or boisterous and very few persons
observed his behavior. Accordingly, his conduct was violative of Article
of War 96 and not Article of War 95. In March of 1945 accused was convicted
under the 96th Article of 7ar by a general court-martial for violating flying
regulations and sentenced to be restricted to his post for three months
and to forfeit $112.50 of his pay per month for eighteen months, I recom-
mend that the sentence be confirmed but in view of the youth of accused and
the minor character of the offense involved, L recommend that it be commuted
to a reprimand and forfeiture of $50 of accused!s pay per month for two
months and that the sentence as thus commuted be carried into execution.
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Lo Inclosed is a form of action designesd to carry into execution
the foregoing recommendation, should it megt with your approval,

<

2 Tncls ' : . THOMAS H. GREEN _ . - -

1. Record of trial N Major General ~ - -
2. Form of action The Judge Adwvecate General

( Findings disapproved in part, Sentence confirmed, but commuted xo a reprimand '
and forfeitures of 8 50 per month for two months, 9ntence as commztea
ordered executed, GCMO 48, 6 arc‘l 1946)0 '
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Washington 25, D. C,

SPJGH = CM 296534
,

UNITED STATES

Ve

Corporal JOSEPH A. HAUSEY
(38308590), Technician Fifth
Grade .MILTON R. SIMMONS
(33790518), Privates First
Class HENRY J. CLAY (39711823),
CEORGE WASHINGTON (42036950),
and Privates JAMES A. HINNANT
(34662684), and IEROY BURNS

. (34324263), all of the 1869th
Engineer Aviation Battalion,

Bt Mgt et et o e il St et St st g sl ot i St

THIRD AIR FORCE
Trial by G.C.M., convensd at.
Dale Mabry Field, Tallahasses,

‘Florida, 7 and 8 November 1945.

Simmons acquitted, Hinnant and
Clay: Dishonorable dischargs and
confinement for life. Burms:
Dishonorable discharge and con-
finement for forty (40) years.
Hausey: Dishonorable discharge
and confinement for thirty (30)
years, Washington: Dishonorable
discharge and confinement for
fifteen (15) years. Penitentiary,
Atlanta, Georgila.

HOLDING by the BOARD OF REVIEW

TAPPY, STERN and TREVETHAN, Judge Advocates.

l. The Board of Review has examined the record‘ of trial in the case

of the soldiers na.med above.

- The accused were jointly tried upon the followina Charges and

Specii‘ications:
CHARGE I:
Specification 1:

Violation of the 93d Article of Wmr.

In that Technician Fifth Grade Milton

Simmons, Company C, Corporal Joseph A. Hausey, Com~
pany B, Private First Class George Washington, Com=
Engineer Aviation Battalion, acting Jointly and in
pursuance of a common intent, did, at Dale Mabry Field,
Tallahassee, Florida, on or about 16 June 1945, with

intent to conmit a felony, viz:

rape, cormit an

assault upon Ruby Scott by willfully and feloniously
grabbing her by the amm, and bruising her arm and
scratching her and feeling around her body and under

her dreass,
- Specification 2:

In that Corporal Joéeph A. Hausey, Com=-

pany B, Private First Class Henry J. Clay, Campany B,
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and Private IeRoy Burns, Company C, all of 1869th
Engineer Aviation Battalion, acting jointly and in
pursuance of a common intent, did, at Dale Mabry Field,
Tallahassee, Florida, pn or about 16 June 1945, with
intent to commit a felony, viz: rape, commit an assault
upon Oorporal Anna Dackerman by striking her, throwing
her on the ground, sitiing on her knees and amns,
holdlng her mouth, and pulling off her panties.

Specification 3: In that Technician Fifth Grade Milton

Simmons, Oompany C, Corporal Joseph A. Hausey, Com=-
pany B, Private First Class George Washington, Com-
pany B, Private First Class Henry J. Clay, Company B,
Private leRoy Burns, Company C, and Private James A,
Yinnant, company C, all of 1869th Engineer Aviation Bat-
talion, acting jointly and in pursuance of a common ine
tent, did, at Dale Mabry Field, Tallahassee, Florida, on
or about 16 June 1945, with intent to commit a felony,
viz: rape, commlt an assanlt upon Julia Hannsh by grabe
bingther by the am, pulling her across the road and
throwing her in a thicket,.

Specification 4: In that Technician Fifth Grads Milton -

. Simmons, Company C, Corporal Joseph A. Hausey, Com-
pany B, Private First Class George washington, Com-
pany B, Private First Class Henry J. Clay, Company B,
Private leRoy Burns, C(ompany C, and Private James A.
Hinnant, Company C, all of 1869th Enginser Aviation Bate
tallion, acting Jointly and in pursuance of a cormon in- -
tent, did, at Dale Mabry Fleld, Tallahassee, Florida, on
or about 16 June 1945, with intent to commit a felony,
viz: rape, commit an assault upon Estelle Young by
grabbing her by the arm and pulling her toward the pare
ade ground. ,

Specification 5:¢ In that Technician Fifth Grade Milton

Simmons, Company C, Corporal Joseph A. Hausey, Com-

pany B, Private First Class George Washington, gom=

pany B, Private First Class Henry J, Clay, Company B,
Private 1eRoy Burns, Company C, and Private James A
Hinnant, Company €, all of 1869th Engineer Aviation Bat-
talion, acting Jointly and in pursuance of a common ine
tent, did, at Dale Mabry Field, Tallahassee, Florida, on
or about 16 June 1945, with intent to do him bodily harm,
comnit an assanlt upon First Sergesnt william F. Fields,
by hitting him over the shoulder with a club.
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CHARCE IT: Violation of the 924 Article of Tar.

Specification: 1In that Technician Fifth Grade Milton
Simmons, Company C, Private First Class Henry J.
Clay, Company B, and Private James A. Hinnant, Com-
pany C, all of 1869th Engineer Aviation Battalion,
acting Jointly and in pursuance of -a common intent, diqg,
at Dale Mabry Fleld, Tallahassee, Florida, on or about
16 June 1945, forcibly, feloniously and against her will
have carnal knowledge of lLeanora lee.

CHARGE III: vViolation of the 89th Article of War.

Specification: In that Techniclan Fifth Grade Milton

: Simmons, Company C, CorporalJoseph A, Hausey, Com-

pany B, Private First Class George Washington, Com-

pany B, Private First Class Hemry J. Clay, Company B,
Private leRoy Burns, Company C, and Private James A,
Hinnant, Company C, all of 1869th Engineer Aviation
Battalion, being with the said 1869th Engineer Aviation
Battalion in the garrison at Dale Mabry Field, Tallae
hassee, Florida, did, at Dale Mabry Fileld, Tallshasse,
Florida, on or about 16 June 1945, commit a riot in that
they together with certain other soldlers to the mumber
of about twenty-five, whose nawes are unknown, did un-
lewfully and riotously and in a violent and tumultuous -
manner, assemble to disturb the peace of the West Gar-
rison, Yele Mabry Field, and having so assembled did

wear masks and did unlawfully and riotously assault five
or more wanen and their mals escorts threatening violence,
attempting rape and committing other unlawful acts against
sald women and their male escorts to the terror and dis-
turbance of the entire garrison.

Each accused pleaded not guilty to all offenses with which he was charged.
After the prosecution rested, a motion by the defense for findings of not
gullty as to each accused, except accused Clay, charged under Specification
3 of Charge I was sustained. The findings of the court as to each accused
wag as follows: Co

Simmons . Hausey Washington Burns Clay Hinnant

CHARGE I NG G G G G NG
Spece 1 - NG G G G — —
Spec, 2 | - G - .G G -
Spec, 3 NG NG NG NG G NG
Spec. 4 NG NG NG NG G NG

" Spec. 5 NG G NG G G NG

CHARGE II NG -— S e - G G

’ Speco . NG -— _— —— G G
CHARGE III NG G G G G G
G’ G G G a

Spec. NG
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Evidence was introduced of one prior conviction of accused Clay, Burns,
and Hinnant, The following sentences were imposed upon the accused, viz:

Hinnant and Qlay = Each to be dishonorably discharged the ser=
vice, to forfeit all pay and allowances due or to become due
and to be confined at hard labor at such place ‘as the reviewing
authority might direct for the term of their natural lives.

Burng ~ To be dishonorably discharged the service, to forfeit
" all pay and allowances due or to becomé due and to be con-
fined at hard labor at such place as the reviewing authority
“might direct for forty (40) years.

Hausey - To be dishonorably discharged the service, to forfeit '
all pay and allowances due or to become due and to be confined
at hard labor at such place as the reviewing authority might
direct for thirty (30) years,

Washington = To be dishonorably discharged the service, to for-
feit all pay and allowances due or to became due and to be
rconfined at hard labor at such place as the reviewing author—
1ty might direct for fifteen (15) years.

The reviewing authority approved the sentences, designated the United States
Penitentiary, Atlanta, Georgia, as the place of confinement and forwarded
the record of trial for action under Article of War

3. Te evidence for the prosecution shows that all the incldents which
are the subject of the several Charges and Specifications occurred at Dale
Mabry Field, Tallahassee, Florida, betwsen about 10:30 p.m., 16 June 1945 -
and 1:00 a.m., 17 June 1945, All of the accused were members of the 1869th
Engineer Aviation Battalion statiomed at that field,

. ao_Charge TI, Specification

Ay about 11 p.m., Miss Ieanora Lce, accompanied by her escort, Private
George C, Houston, left the non-commissioned officerst club where they had
attended a dance, They were walking toward the main gate when they wers
accosted by a group of between twenty-five and f£ifty masked colored soldiers,
some of whom grabbed Miss Iee and dragged her across a field, Others in
the group grabbed Private Houston and took him elsevhere, The group which
assailed Miss Iee pawed her body, touching her breasts and .private parts.
One of the gang, whom she identified the next day, was accused Clay. At
the time of the assault upon her, clay held a stick about a foot and a half
long in his hand and threatened to kill her unless she agreed to have sexusl
intercourss with the men, While the group was conversing about who would
first have sexual relations with Miss lee, she managed to get loose, but
was caught again and accused Clay threw her to the ground. A handkerchief
was stuffed in her mouth (R. 9, 10, 13).

S )
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Several of them pinned her dovm, holdJ.ng her arms and legs, while
accused Hinnant, whom she identified the following day, had intercourse
with her as Clay stood by menacing her with the stick. Hinnant was the
only one she could identify as having had intercourse with her, He got his
penis into her vagina although he did not have an emission (R. 10, 13, 15).
She ™ollered and hit at them and screamed" and was'dicking and beating"
with her hands, - Thile the attack on her was being made, she exclaimed that
she recognized Simmons, one of the bystanders, and heard one of the group
say "let her go.® Whereupon they released her, returned her escort and
directed them to leave in a hurry. Upon being released, Miss Lee and Private
Houston proceedsd to the main gate and reported the attack to the military
police. From there they were taken to the city where a report was made at
police headquarters, after which Miss lee returned to her homs (R. 16, 17).
She resided with Mrs. Cora Davis, who testified she did not know the hour
of Leanora Iee's return on the night of June 16, but upon being awakensd
she observed that Miss Leet!s dress and underclothing was muddy and "her
slip and underpants were tarn.® There were scratches on her face and ®her

hair was standing up atraight on top of her head. She looked awful badt
(Re 22, 23).

The following day, Miss lee a.ppea.red at Dale Mabry Field for the Pur-
pose of identifying her assailants.,  The men were in ccmpany formation and
she walked domn the line slowly and recognized accused Clay as soon as she
‘saw hiim, She knew 1t was he by *his features and he was wvery tall.® At
the time of the assauli his face was masked from the nose down (R, 11, 12,
20), Then she reached accused Hinnant in the line, ‘she stood in front of
" him tut did not point him out at the time because she was not sure he was
the man, She had never seen accused (lay or Hinnant prior to the night of
June 16, Another girl in the inspection line walking behind Miss lee,
pointed Hinnant out (R. 20). Following this attempt at identification, Miss
Ise was taken to the orderly roam where she again saw Hinnant. On this
occasion, she identified him as the man who had carnal knowledge of her pere
son, She recognized him ®by his eyes" having observed them when he was on
top of her and having noted their shape and light-brown color. They were
¥slanting eyes." She knew Private Hinnant was the man who raped her only
nag fa.r as his eyes are concerned® (R. 10, 11, 13, 17, 20).

Her testimony with respect to her delayed identii‘ication of Hinnant
was as follows:

'"Q, How long did you stand in front of Private Himmant on
the parads ground? Any longer than a mimite?
A. About a minute.

Q. And you passed him by, you didn't pick him out then?
Aes DNo, sir,



(174)

Q. Then you saw somebody else come along and pick him out?
A. It was after me I am sure,

Qe Then after yéu went inside you knew somebody else had
picked him out before you went in the orderly room?
" A. I saw him after I had gotten into the orderly room,

. Q. How come you to change your mind?
A. Because I wasn't sure, I wanted to be sure. After I
gob in the orderly rom and I saw him I kept looking at
him and I was sure then,

Q. Fram the time you saw him on the parads ground and the
- time you saw him in the orderly room what made you change
your mind?
" Xe After T did not pick him out and someons else picksd h.i.m
) out I Just knew it was him,"

TR R N R R N

Q. Is there any doubt in your mind that Hinnant'is the man
who raped you?
" Ae I still say as far as his eyes and the way they slanted.

Q. Do you identify him?
A. That much® (R. 21).

While it was dark the night of June 16, it was light enough for her to
see the color of his eyes and the way they slanted (R. 17, 21). She did
not know what kind of headgear accused was wearing (R. 21).

It was stipulated by the prosecution, defense and the accused that if
Private George C. Houston were present he would testify that he was Miss
Iee's escort on the night in question and that dwring the intermission at
the non-commissioned officers! club, he and Miss Lee went for a walk; also
‘that during the walk they were set upon by a gang of men and were separated.
Houston was beaten and knocked out., Later he was taken back to her by the
gange He was positive that Clay was present and he (Houston) *didn't see
a handkerchief.® He was unable to identify any other accused as being
presan'b (Ro 210, Pros. EXO A)o

by Charge I, Specifications 2, 56

About 1:00 a.m., Corporal Anna Dackerman, stationed at Dale Mabry Field,
left the dance at the non-camissioned officers! club with Sergeant William F.
Fislds and while walking along that part of Mabry Fleld knomn as MacArthur
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Circle, they were approached by a negro soldier carrying a club, The inci-
dent occurred at a point near an over-hanging street light. The colored
soldier attempted to separate Corporal Dackerman and Sergeant Fields., He
grabbed Sergeant Fields by the arm and raised the club. Simultansously
gsaveral other negro soldiers, believed by Corporal Dackerman to mmber fowr,
grabbed her fram tehind and dragged her into a clump of trees: She siruck
at one of them and he struck her in the jaw, Ons put his hand over her
mouth, another kneeled on her chest, a third held her ankles and the fourth
sat on her lknees and pulled off her panties. She was able to get one hand
free and bent back the fingers of the man who was holding his hand over her -
mouth, TWhen he released his hold, she screamed., Nettle Segattl, a WAC,
came running toward her, as did others, and the assailants ran away. Shortly
thereafter Seargeani Fields appeared on the scene, Corporal Dackerman was
‘bruised about the face and body generally. Ab the time of the trial she

was still receiving medical treatment for her injuries.

. The following day from a group of about fifteen negro soldiers she
recognized accused Burns as the short Negro she ™met face to face onthe
morning the ineident occurred,® and as the one who removed her ®paniies,®
Shortly therdafter she was taken to another place and observed another group .
of colored soldiers., In this group she again identified Burns and also
identified two other members of the group which had attacked her the pre-
ceding night, One was accused Clay, who was wmtall and stocky and his upper
teeth protrudsd;" ‘the other was accused Hausey, who was "tall and slender"

. (Ro 24; Pros. Exo’B). )

Sergeant Fields fixed the hour of the assault at about 1l:15 a.m. and
corroborated Corporal Dackerman's testimony as to the opening phase of the
attack. He was unable to identify or describe any of the assallants, ex-~
cept that "they were colored and wore fatigue clothing.® The one holding
a club struck Fields with it over the shoulder, but Fields got away, went
to the orderly room and notified the military police. He returned to the
scens with the Charge of Quarters and found Corporal Dackerman standing -
there., The group had left (R. 24, 25).

, Sergeant Nettle Segatti, while outside the non-commissioned officerst
.¢lub, heard cries for help and upon rumning with her escort in the direction
fran which the screams were heard, came upon Corporal Dackerman, who was
lying on the ground, Sergeant Segatti observed "a little fellow in fatigue
clothes® get off of Corporal Dackeman and run away. Sergeant Segatti's
escort gave chase but was unable to overtaks him (R, 26).

’ Co_ Charge I, Specification 1

, Miss Ruby Scott, & post exchange employee at Dale Mabry Field, was on
the parade ground about 10230 pem. with her friend, Walter Mason, a soldierp
They were sitting on the grass talking when twenty-five or thirty masked
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men wearing fatigues walked upe. . They said they were going totake her away
from Mason, but withdrew without molesting her when she identified herself.
They returned in five or ten minutes, masked and carrying sticks., Agaln

she identified herself as sRuby" and the group withdrew, Shortly there-
after accused Hausey, who was not masked, came up alone and stated he was
going to take Miss Seott away, Mason had a flashlight which he flashed in
Hausey'!s face thereby enabling Miss Scott to recognize him, Hausey cursed
Mascn and put his hand in his pocket. Miss Scott walked between them asking
them not to start anything, but Hausey struck her on the neck and also
struck at Mason with an ariicle which he withdrew from his pocket (R.27-29,33).
She started running toward the mrestricted area," but the same gang which

she had previously encountered caught her before she reached the area, They
wore all masked and she did not at that time recognized any of thems After
she got to the restricted area, the guard "cockedthe gun on her and elicked
"ite.® The gang.did mot follow her into the restricted area. At that place
it was light and she could see the field. sShe then recognized her assail-
ants, men whom she had previously seen in the post exchange. She recited
the ‘events occurring subsequent to ber arrival in the restricted area as
fellows:

wAnd Washington was callinz me, They said this guard

'might shoot me, At that time I did not care what hap-

. pened to me. I had rather be killed than what they were
going to do to me. Then I came out again and Washington
he got me and he put his fingers all over my body (R.29).

~ A1l around my body and put his finger in my privates and

. I got-a few scratches, The other fellows were doing the
same thing but I did not recognize them. I only recog-
nized Washington. Then Mose Davis was calling me (R. 30).

Then Burns was holding ms by my left arm telling me
he wanted to help me but he wzs pulling me in the opposite
direction, He was holding me so tight I got some bruises
on my arm, Then Mose Davlis came up, He t0ld me he would
1(;aka m; to the orderly roan and I had to trust scmebody®

R' 30 L

When asked if accused. Burns accompanied her to the orderly room she replieds

"The group was following me &ll the time until Mose Iavis
came alonge Burns had me by the arm pulling me in another
direction. Burns walked along with me and kept pulling
my arm and feeling all over my body. FHe was pulling me in
the opposite direction that Mose Davis was trying to ca.rry
nen (Ro 32)0

He (Burms) said he was going to help me but he

couldn't have been helping me when he was feeling all
! over my body and pulling me away" (R. 33).
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411 of the time she was surrounded by this mob, Hausey #just kept pulling oa"
her (R. 33). Miss Scott denied that accused Burns went to the orderly roam
with her (R. 33). She also stated that she did not see Burns at the orderly
room. There she told the Officer of the pay that if it had not been for
pavis she "might have been dead® (R. 34)e

Private Mose Davis of Company B, 1869th Engineer Aviation Battalion,
heard screams and arriving at the scene saw Miss Scott break away from the
gang and run toward the ‘Prisoner of War Camp. -Accused Burns was holding
her when Davis came up and together they took her toward the orderly room.
The group attempted to induce Davis to turn Miss Scott over to it upon -
reaching the orderly room but he refused and the gang was preparing to
attack him when the officer of the day came up and fired a shot (R. 343 Pros.
EX. C)o ) ’ . :

d. Charge I, Specification 4 N

. Miss Estelle Young, accompanied by Corporal Joe Brooks was walking
toward the bus stop at about 11:30 p.m, when she encountered a group of
twenty or thirty colored soldiers, soie of whom were masked., Several of
them grabbed Brooks and ‘carried him across the parade grounds, Accused
Clay, who was not masked, grabbed her by the left arm and pulled her about
two steps. She called her brother, Robert, who came rumning and pulle d her
loos? and they proceeded to the bus stope. She was near the light at the
corner and although she had never seen accused Clay before, she recognized .
him when she saw him in the line-up the next day because "he has a peculiar
1lip out in the front and his teeth.® 1In response to a question as to what
Clay did to her, the witness replied, "He didn't do anything but grab my
left am, I called for help to my brother fobert" (R. 36). It was stipu-
lated by the prosecution, defense and all the accused that if Corporal Joe
Brooks, Company C, 1869th Engineer Aviation Battalion, were present, he

~ would testify that after leaving the none-commissioned officers! club, he
was with Estelle Young at a point about two hundred yards from the non-com-

missioned officerst! club when "ths bunch of boys attacked us, The only one

I can identify is Private Clay. I donft know his name, but I know him by

his looks., I've seen him arowd the area, Private (lay did not have a

mask on," One of the group struck Brooks who ran to battalion headquarters -

and reported to the officer of the day (R. 37; Pros. Ex. D).

. Charge I, Specification 3

¥iss Julia Hanmah, after leaving the aforementionsd dance and escorted

by Corporal James Wideman, at about 10245 p.m., passed a small group of
masked colored men without incident. Shortly thereafter a large group, also
masked, came by and grabbed Miss Hannah, pulling her into a thicket. One
' member of this group was the accused Clay who was not masked. Miss Hannah

testified, 'and Clay he said turn her alooss. ¥hen they twmed me aloose
I went back~and I recognized Clay. He did not have a mask om. But they
didn't in no way harmm me, no more than pulling me in the thicket® (R.37,38).

\
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4e The evidence for the defense may be sumarized as follows:

a, ¢harge I, Specification 1

Accused Hausey, Washington and Burns were found guilty of the offenses
alleged in this Specification., Miss Hannah Bslim testified that she, her
date and another couple were with Ruby Scott and Mason on the parade ground
vhen they were confronted by a group of about forty men, some of whom had
handkerchiefs covering the lower part of their mouths. Miss Belim and the
other members of the party were warned to leave. All did so but Miss Scott
and Mason. Miss Belim saw Ruby Scott take one drink of liquor and was of
the opinion that both Miss Scott and Mason were ®highw (R. 40, 41). Lois
Daniel, another member of the party also saw Ruby Scott take a drink, but
was of the opinion that nesither Miss Scott nor Mason was drunk, Subsequent
t0 leaving the parade ground after the admonition of the gang, Miss Daniel -
discovered that she had left her purse with Miss Scott and upon seeking her,
found Miss Scott in the orderly roon cryu.ng. Her clothihg was torn and her
bair mussed (R. 43, 44). '

It was stipulated that if Lisutenant Norman Force were present he would
testify that on June 16, between 10:00 and 11:00 p.m., he went to the non-
comnissioned officerst club to investigate a reported disturbance and there-
after went to the orderly room of Campany B. Upon approaching it he ob-
served a gang of men arguing, He fired a shot and the men dispersed. Upon
entering the orderly room, he saw Miss Scott, accused Burns and "a couple
of other soldiers.® Upon being questioned, M%ss Scott told him she had been
molested and that ®*had it not been for these two soldiers, she didn't know
what would have happéned to her® (R. 45; Def. Exe 1)e

K11 of the accused were advised as to their rights with respect to be-
coming witnesses and each elected to testify under oath.

Accused Washington testified as to his activities during June 16,
denying that he knew any of the other accused except Clay. He stated that
he returned to his barracks and retired before 10:00 p.m.; that Corporal
Wideman came in about that time and was excited. YAideman turned on the lights
to get a needle and thread. Accused Washington, after this interruption,
went back to bed and did not arise until 6:30 a.m. (Re 46, 47)e He knew
Ruby Scott, but did not see her at any time on the night she was attacked.
Upon cross-examination he admitted that prior to trial he told the investi-
gating officer he wentto the "War Room™ at 11:45 p.m, &and that he #shot crap"
from 10:45 to 11:00 p.m., but contended that t.he statements were erroneous in
point of time (Ro 48)0 )

It was stipulated that if Private Flrst Class Antonio Ludvig were '
pregent he would testify that he saw accused Washington "gambling and shoot-
ing dice® about 10:15 p.m. (R. 50; Def. Ex. 5); alsc that if present, Cor-
poral James D. Wideman would testify that he saw accused Washington in the .
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barracks at 10:00 p.m, or 10:30 p.n. when Wideman went upstairs in the bare
racks to borrow a needle and thread., TRshington was in bed (R.50; Def. Ex. 7)

Accused Burns testifled that while sitting in front of the day romm
suffering from stomach pains, he heard a scream coming from the field, He
ran over and found a crowd gathersd around Ruby Scott. He asked her what
was wrong and she replied that the men were bothering her. Mose Davis camg
on the scene and he and accused Burns got on either side of her., They es=
corted her to the orderly room where accused Burns remained until the offi-
cer of the day arrived at which time Miss Scott stated that Burns and Iavis
had helped her, Burns then returned to his barracks, still sick to his stam-
ach, and went to bed., He denied that he had grabbed Miss Scoti's arm or
that he pulled her across the field; also denied that he had felt around her
private parts, contending that his actions were entirely directed toward

- getting her to safety (R. 55, 56).

It was stipulated that if Private Mose Davis were present hs would
testify that when he saw accused Burns, Miss Scott "had left the crowd® and
‘was running toward the Prisoner of War Camp when Burns called her, that
Davis and Burns got on either side of her and took her to the orderly room;
also he did not sse Burns put his hand under her dress (R.59; Def. Ex. 10).

Accused Hausey testified that while returning from the non-commissioned
officers! club about 9:45 pem., & light flashed in his face by "ths Officers!
Club® and he discovered Ruby Scott and Wlter Mason standing by a free. -
While discussing the flashlight claimed by Miss Scott to be hers, "the
fellows walked up and grabbed Ruby Scott." Hausey told them not 6 bother
her, Mason threw some dirt in Hamsey'!s face and Hausey chased him, t hen
returned to the scene and found the gang around Miss Scott at which time -
Mose Davis and Burns were holding her, He went *inside," washed his face
and as he came out again, Mason threw a bottle and brick which knocked
Hausey down. He went to headquarters and reported the incident to the offi-
cer of the day after which he went to hils barracks and retired about 11:30.
He denied being with the gang which attacked Miss Scott or knowing any of
the accused prior to the incident involving Miss Scott. He further denied
that }ﬁ Struck mby Scotvt (Ro 64’ 65). '

" be_ Charge T, Specifications 2 and 5

Accused Hausey, Burns and lay were found guilty of the offenses e ged
in these Specifications, Inmsofar as applicable to these offenses accused
Hausey testified that he retired about 11:30 p.m. and that he did not lmow
or seo any of the other accused on the night in question, He categorically-
denied that he attacked Corporal Dackerman or Sergeant Flelds (R. 64, 66)s
Accused Burns testified that following the incident involving Ruby Scott he
" returned to his barracks and being sick to his stomach, retired (R. 55).
He denied any complicity in the incident pertaining to Corporal Dackerman
(R 57)s The stipulated testimony of Private First Class Hayward Williams
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and Corporal Ford Hicks corroborated Burns! testimony as to his illness
during the evening (R. 59; Def. Exs. 11, 12). Accused Clay testified that
following the attack upon Julia Hannah (Charge I, Specification 3), hereine
after discussed, he went back to the barracks area and stayed there until
about 1:00 a.m., at which time he went to bed. He denied that he was with
any of the other accused on the night of 16 June or that he was involved in
the attack upon Corporal Dackerman or Sergeant Fields (R, 68, 69).

¢, Charge I, Specifications 3 and 4

.Accused Clay, the only accused found guilty of the offenses alleged in
these Specifications, testified that he was present at the non-commissioned
officers' club and engaged in conversation with First Sergeant Stubblefield,,
He then went to the "bandshell,® but upon observing that the showvas over,
started back for his area. While returning, he ran across Corporal Wideman
and Widemant's girl, Julia Hannsh, who was surrounded by a *%whole bunch of
guys.® At his and Wideman's request the group released Miss Hammsh and hs
testified, "wo went back to the area.® He stayed there until about 1:00 a.m.,

" then went to bed (R, 67, 68)s He denied that he was with any of the other
accused on the night of 16 June or that he was involved in the Estelle Young
attack (R, 68, 69). It was stipulated that if present, First Sergeant Thomas
Stubblefield would testify that he saw Clay in front of the non-commissioned
officers! club at about 10:00 pe.m., and that Clay was ons of about fifty men
(Ro 45,. mfo Ex. 4)0 ’ ) o Lo :

d, Charge IT, Specification

-Accused Clay and Hinnant were found guilty of the offense alleged in
this Charge and Specification. Accused Clay testified that he returmed to
his barracks area after the attack on J Hannah (Charge I, Specification 3), .
He denied having anything to do with the assault on Isanora Lee, which the
evidence shows occurred at about 11:00 p.m., contending that when he re-
turmed to his area, lMajor Hottenroth was talking to some of the soldiers and
he (accused) stayed and listened to the conversation until retiring about
1:00 asme (R. 68, 69)e Accused Hinnant testified that he was not with any
of the other accused during the night of 16 Juns, He stated that he played
pool at the day room until about 9:30 pems Then he went to the non-commise
sioned officers?! club with Private Collier but did not remain, They wd ked
to the bandshell, then returned to the day room at 10:00 or 10:15 pem, and
remained there until retiring about midnight, During the evening he was
with Privates Riley, collier and Seegers. At no time during the evening
dld he see Ieanora Iee, He stated that at the time Miss Iee identified him
on June 17, she said she thought he was the one who raped her and that at
the time of the attack he was wearing a steel helmet and leggings, whereas,
in fact, he wore a suntan cap and coveralls on the night in question., He
denied that he wore a mask on the night of June 16 (R, 59, 60, 63). The
accused Simmons, who was acquitted of all Charges and Specifications, testi- -
fied he came upon the group which was assaulting Miss Ise when he was
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attracted to the‘ scene bby her screams. He knew accused Hinnant who lived in
the same barracks with him, but he did not see any of the accused at the
scene. All members of the group were masked (R. 51, 52, 53).

It was stipulated that if Privates Noman D. Riley and Joe Tyes and

- Private First (lass Elnathan Conley were present, they would testify as
follows, Private Riley was in front of the recreation hall when Himnant
came up and they stayed there until about 11:15 p.m. when they went to the
barracks., After the shots were fired, they went to the scens and then re-
turned to the barracks from which they later saw someone throwing bricks at
Mason (R, 63; Def. Ex. 13). Private First Class Conley was with accused

. Hinnant all evening., They were in front of the day room and also at the
non-comissioned officers! club, but left and returned to the day room where
they stayed an hour or more until they heard shots. They went to the scene
of the firing and then returned to their barracks (R. 63; Def. Ex. 15).
Private Joe Tyes was with accused Hinnant from about 10:15 p.m. to about
12:00 m. when they got ready to go to bed. They were in the orderly roam
and then went to the barracks. Hinnant was not in the gang (R.63; Def. Ex. 16).

5. After the defense rested, the court recalled accused Hinnant and
Isanora lee for further examination, Hinnant denied that he saw ILeanora Ise
at-any time the night of 16 June 1945 or that he had or tried to have intere
course with anyone (R. 71).

Miss Lee testified that in the line-up on June 17 she hesitated when
she came to Hinnant because "when I got to him I remembered his eyes and the
shape of them but I wasn't too sure it was him.,® She did not remember what
his headdress was at the line-up or in the orderly room or on the night she
was attacked. The handkerchief he wore covered the lower half of his face.
She did not know whether anyone else pointed out Hinnant in the identification
line-up, but none pointed him out or said anything to her before or while
she hesitated, nor was anything said by anyone after she passed him (R.71,72).

6. As to Specification 1 of Charge I

Accused Hausey, Washington and Burns were found guilty of the offense
alleged in this Specification. a3 to Hausey and Washington there is com-
petent evidence to show that Hausey came upon Miss Scott and her escort and
struck her after stating that he was going to take her away. She then
sought refuge temporarily in a restricted area but, upon leaving it, she
found herself surrounded by a group of men including Hausey and accused
Washington. While she was in the midst of this mob, accused Hausey ftkept
pulling on® her and accused Washington, along with other unidentified per-.
sons, pawed her body and inserted his fingers in her private parts. Miss
.Scott's testimony also demonstrates that accused Burns was in the group mile
ling about her and that he held her tightly, pulled her in. a particular
direction and pawsd her body. - It is not clear from her testimony whether
Burns indulged in these acts before Davis came to her rescue or just as he
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approached her or while he conducted her to the orderly room, In view of
Davis! stipulated testimony that accused Burns had hold of }iss Scott when
he first espied them and that he did not see Burns place his hands under
her clothing on the way to ths orderly room, the court was warranted in
inferring that Burns! overtures were made before or as Davis approached the
group and while she was moving toward the orderly room followed by the mob-
sters. Although there is some testimony in the record to indicate that
accused Purns accompanied Davis and her to the orderly room, Miss Scott
denied this. Howsver, it appears from other of her testimony that although
Burns may have walked toward the orderly room with her, she did not consider
he was “accompanying® her because he had pulled her and pawed her body and,
accordingly, although he professed to be helping her, his actions, in her
opinion, had belied his words,. ‘

It is not the function of the Board of Review in passing upon the le gal
sufficiency of the record under Article of War 503 to weigh evidence, judge
the credibility of witnesses or determine controverted questions of fact,
In such cases the law gives to the court-martial and the reviewing authority
exclusively the function of weighing evidence and determining what facts are
. proved thereby (CM 152797; MQf 1928, p. 216). _
Assanlt with intent to commii rape is an attempt to commit rape in
which the overt act amounts to an assault upon the woman intended to be
ravished, The intent to have carnal knowledge of the woman assaulted by -

. forece and without her consent must exist and concur with the assault, In
other words, the man must intend to overcome any resistance by force, actual
or constructive, and penetrate the woman's person. Once an assault with
intent to cammit rape is made, it is no defense that the man voluntarily

. desisted (MCM, 1928, p. 179). In considering the circumstances of the

attack, we think the court was fully Jjustified in inferring that the mob

of which the convicted accused were members had one intent, and that solely
to have carnal knowledge of Ruby Scott by the use of whatever force was
necessary. Whlle she was surrounded by this masked mob, ¥ashington fondled
her privates, Hausey mauled her and Burns pawed her body. That she..screamed
during this experience and that her clothing was torn and russed, and that
_she was distraught thereafter are undisputed facts. Only upon the inter-
vention of Private Davis did this terror-striking mob unwillingly release
its victime, As above stated, abandorment of the intent to rape once formed
is no defense and we accordingly hold the evidence legally sufficient to

sustain the court's findings of guilty m.th respect to Specification 1 of
Charge Io :

As to Specificatiors? and 5, Charge I

 Accused Hauéey, Rurns and Clay were found guilty of Jointly assaulting'
Corporal Dackerman with intent to rape her, They were also found guilty
of assaulting her companion, Sergeant Fields, with intent to do him bodily
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harmm. The undisputed evidence shows that Corporal Dackerman and Sergeant
Fields, while walking together were set upon by a group of colored soldiers
and separated. Sergeant Fields was pulled away from Corporal Dackerman and
struck on the shoulder with & club wielded by one of the men. Corporal
Dackerman was dragged into a clump of trees where three of the men held ber
while a fourth sat on her and removed her "panties.” She succeeded in re-
leasing the hold which ons of the group had over her mouth and screamed.

The men then ran away, From this set of circumstances, no rational hypothesis
is possible except that all who participated in the attack on Corporal Dacker=
man did so with the specific intention of having carnal knowledge of her and
of overcoming any resistance by actual force., The evidence clearly shows
courageous resistance on the part of Corporal Dackerman far beyond that re-

~ quired under the circumstances. Her identification of Hausey, Burns and

Clay as her attackers was certain, She identified Burms as the one she mmet
face to face™ and as the one who pulled off her "panties.® She also recog-
nized him by his short stature. She further identified Clay and Hausey as
having participated in the attack, describing Clay as "being tall and

stocky with upper teeth protruding®’and Hausey as being "tall and slender.®

By reason of their close proximity to her for some little time and the addie
tional fact th;at there was an over-hanging street light near the place

where -she was first accosted, she was afforded a fairly good opportunity to
observe their features and stature. The defense endsavored to establish an
alibi for each of the three accused. All three testified that they were in
bed at 1:00 a.m., the time of the occurrence. The court, within its province,
rejected the defense offered by each of the accused of being elsewhere and
was amply Justified in finding them guilty of Specification 2 of Charge I.

While Sergeant Fields could not identify Hausey, Burms or Clay as the
men who struck him, they were all guilty of assaulting him by reason of
their complicity in the attack upon Corporal Dackerman. The assault on
Sergeant Fields was immsdiately preparatory to their concerted attack upon
Corporal Dackerman. All who assemble themselves together with a1 intent
to cammit a wrongful act, the execution whereof makes probable in the nature
: of things, a crime not specifically designed, but incidental to that which was
the object of the confederacy, are responsible for such crime (1 Tharton's:
Criminsgl Law’ 12th edo, ‘88C. 258, Pe 343)0

. The question then arises as to whether the offense committed against
Sergeant Fields was the offense charged, i.e., assault with intent to &
bodily ham to the person assaulted (Manual for Courts«lartial, 1928, pare
1490, p. 180), In the instant case the evidence is silent so far as concerns
a description of the club used and it cannot be said therefore that it was a
weapon, per se., The record of trial does not disclose that any injurles re-
sulted from the blow nor doss it indicate the manner in which the club was
swung at Sergeant Flelds. It is reasonable to infer that the assailant who .
. 8truck Fields with the club did so with the specific intention of frightening
him awmay from Corporal Dackerman rather than to inflict bodily harm upon hime
In any event, the prosecution did not sustain the burden of proof beyond a
reasonable doubt that accused Hausey, Burns and Clay intended great injury
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%o Sergeant Fields and therefore the assault falls into the least aggravated
class -~ namely, a simple assault and battery in violation of Article of
War 96 (CM 236547, Killian; 23 ER 51).

As to Specification 3 and 4, Charge I

"Only the accused Clay was found guilty of the offenses alleged in
these Specifications. As concerns the attack on Miss Hannah (Charge I,
Specification 3), the undisputed evidence shows that she was grabbed by a -
large grovp of masked men and pulled into a thicket about 10:45 p.m., and -
that she was released without harm when Clay ordered the men to turn her-
loose. The record contains no evidence whatsoever that he was a member of
the mob which assailed Miss Hannah and carried her into the thicket. She
was not aware of his presence until after her-release and then she ‘recog=
nized him only as the one who had interceded in her behalf,

The hypothesis that he did not arrive upon the scene until after she
had been dragged into the thicket and interceded in her behalf is as fair
and rational as the one upon which the court must have found him guilty-——

- that hs was a member of the group and aided or abetted the offense until
for some reason, best known to himself, he ordered the attack abandoned.
Indeed, the record contains no substantial proof to support the latter hy-

potheses and, accordingly, a reasonable doubt exists as to Clay's complicity
in the offense, ‘

"The mere presence of a person at the scene of
the commission of an offense by another, in the absence
of preconcert or evidencs of intent to participate, if
need be, is not sufficient basis for an inference of his
participation as an accessory or principal therein (Hi.cks Ve
United States, 150 US 442; 16 Corpus Juris 132)." (a&
186947; CM 218876, Wyrick, et al, 12 ER 157).

It follows that the evidence is not 1ega.11y sufficlent to support tho
findings of guilty as to Spécification 3, Charge I.

v With respect to the assault on Estelle Young (charge I, Specification
4), the evidence clearly shows that Clay was an active participant, not
only in the attack on Miss Young, but also in the one un her escort, Joe
Brooks, which resulted in his being driven off leaving Miss Young surrounded
by some twenty or thirty of the mobsters. She identified Clay as the ons.
who grabbed her by the am and pulle d her about two steps when her brother,
to whom she called, came rumming and pulled her loose. That was the extent
_of the attack, thums raising a question as to whether the court was legally
Justified in inferring that accused Clay, as a member of the group of mob-
sters, had the specific intention of raping Miss Young. As was said in
People V. Moore (100 Pac., 688, 689): .
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#In all such cases the intent with which an assault
is committed is a fact which can only be inferred from the
outward acts and circumstances. It is, in other words, a

- question of fact for the Jury, and not a question of law
for the court, except in a case where the facts proved
afford no reasonable ground for the inference dravm."

On the basis of the evidence presented sclely in connection with this
assault, we are inclined to the view that the facts proved afforded insufe
ficlent ground for the inference drawn. But was the court limited to the
evidence presented in connectlon with this assault to determine what his
intention was or could it also lock to his acts in connection with the
rape of leanora lee (Charge II, Specification), which occurred some thirty
minutes prior thsreto for this purpose. The rule that where intent must be
proven, other crimes of like nature, which are so intimately related to the
act in question as to show a common purpose or a continuity of purpose in
&all, may be shown upon the questiqn of motive or intent is well recognized,

tfhere intent and motive are in issue in sexumal crimes,
former acts of the same kind are relevant to, show intent and
to negative the issue that another or different crime was con-
templated or cormitted than that charged, Thus in rape, cire
cumstantial evidence showing prior acts is relevant where the
prior acts are so connected with the particular crime at issue
that the proof of one fact with its circumstances has same
bearing upon the issue on trial, as showing the intent. Such
evidence has a peculiar relevancy where the charge is assault
with intent to comit rape, as in this case the act need not
be limited to the person assaulted, for it is the general pur-
pose that is involved in the assault, and no particular person
-1s essential to show such purpose and motive, and such evidence
is relevant to show the lustful intenim® (Whartonts Criminal
Evidence, par. 252, p. 298).

That other motive could the accused Clay have had? " Was 1t not he who
but a short time before as one of the band of terrorists waylaid Miss Iee
and her escort? Was it not he who brandished the stick over Miss Iee and
threatened to kill her if she did not sulmit to sexual intercourse with
these mobsters., Tas the purpose not accomplished? In the light of what
occurred at Dale Mabry Field that night, the pattern of this extraordinary
behavior was clesar and that was to subject to their lust all women who were
so unfortunate as to come into contact with them. In our opinion, these
facts established a contimuity of purpose, fully warranting the murt in in-
ferring that when Clay assaulted Estelle Young, he did so with the intent of
raping her, The fact that he abandoned the attack upon the intervention of
her brother, who may or may not have been one of the mobsters is of no im-
portance. Paragraph 1491, Mamal for (burts-Martial, 1928, statessg

nonce an assault with intent to commit rape is made,
it is no defense that the man voluntarily desisted.n
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e are therefore of the opinion that the evidence is legally sufficient to
sustain the courtts finding of guilty of this Specification.

As to the Specification of Charge IT and Charge IT

The accused Clay and Hinnant were found guilty of the offense alleged
in this Charge and Specification, The evidence clearly shows that Leanora
Iee was set upon by a group of between 25 and 50 masked colored soldiers,
and taken away fram her escort, George Houston. She was subjected to humi-
liating and indecent indignities and was dragged across the field where she
was ravished by at least one of the raplsts. She kicked and screamed in an
effort to prevent the sexual intercourse but was unsuccessful because several
held her arms and legs whils another stood over her threatening her with a
stick,. Only after she recognized one of the bystanders and made that fact
known to the mob did they release her and disperse. The attack was lmmediately
reported and her dishevellad appearance folloring the incident was compatible
with the harrowing experience she had undergone. She was posltive both at
the identification line-up and ai the itrial that accused Clay was the man
who menaced her with the stick and threatensd to kill her unless she would
have intercourse with the masked groupe. She identified him by his featumes
and heighte It is noteworthy that Clay was simlilarly idsntified by other
victims of the orgy of crime which occurred at Mabry Field the night of
June 16, One recognized him "by his peculair lip and his teeth.t Another
said he was ®"tall and stocky and his upper teeth protruded.t® While Clay
denied his presence at the scene .of the attack, contending that he was in
his barracks area and went to bed about 1:00 a,m,, the court, within its
province, rejected the alibi offered and found him guilty as charged. The
fact that accused Clay did not have sexual intercourse with ILeanora lse is
immateriale He actively alded and abetted the camission of the crime and,
~as-the distinctions between principals, aiders and abettors have been abol-
ished by Federal statute, he is as guilty of rape as the one who accomplished
penetration (3 Bull JAG 62; NATO 1121 (1944)).

As concerns the accused Hinnant in relation to the rape of Miss lee,
her identificatlon of him as the man who had carnal knowledge of her was
based upon the color and the slant of his eyes., She was subjected to
lengthy cross-examination in this regard amd repeated that her only way of
knowing him was by the color of his eyes and their peculiar shape, So far
as those factors were concerned, she was certain he was theman, Hinnant
testified that he was elsewhere at the time of the attack, He stated that
he left the day room at 9130 p.m. and went to the non-commissioned officers!
club but did not remain, He went to the bandshell, then returned to the day
room at 10:00 or 10:15 p.m., where he remained until retiring about midnight.
He was corroborated in part by the stipulated testimony of three enlisted
‘men, but the testimony of two of them, Private Riley and Private First Class
Conley, contradicted him so far as concernsd his remsining in the day room
from 10:15 p.m. until retiring at midnight., In this regard, the pertinent
stipulated testimony discloses that upon hea.ring gun fire, Hinnant, Riley
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’

and Oonley went to the scene and then returnsd toths barracks. According

to Riley, they returned to their barracks about 11:00° o'clock. Iieutenant
Force fired his gun in the vicinity of the orderly room to disperse the
group which had congregated there immediately after the attack on Ruby Scott.
The record of trial does not indfcate that there was gun fire during ths
night other than that discharged by Lieutenant Force after the incident in-
volving Miss Scott, and Liesutenant Force estimated the time to bs between
10:00 and 11300 pem. The weight of the evidence is that Ruby Scott was
attacked at about 10:30 p.m. and Leanora Iee at about 11:00 p.ms In the .
1light of Himnant's presence on the field at or near the hour Miss lLee was =
raped after he had stated he was in his barracks at the time, and in view of
¥iss Ise's substantial and quite positive identification of him, we are of
the opinion that the court, within its province, was amply Justified in re-
Jecting Hinnant'®s alibi and in finding him guilty as -charged.

As to Charge ITT and the Specification thereof

Accused Hausey, Washington, Clay, Burns and Hinnant were convicted of
engaging in a riot with about 25 other soldiers by unlawfully and riotously
assembling to djisturb the peace of Dale Mabry Field, wearing masks, riotously
assaulting women and their escorts, attempting rape and committing "other
unlawful acts against said women and their escorts, to the terror and dis-
turba.noe of the garrison. .

"A riot is a tumultuous disturbance of the peace by
three or more persons assembled together of their own
authority with the intent mutually to assist one another
against any one who shall oppose them in the execution of
some enterprise of a private nature, and who afterwards
actually execute the same in a violent and turbulent man-
ner, to the terror of the people, whether the act intended
was of itself lawful or unlawful" (Paragraph 147c, Manual:
for Courts-ﬂartial, 1928).

"It must be « + . Shown in riot that the assembling
was accompanied with some circumstances either of actual
force or violence, or at least having an apparent tendency
thereto, as were calculated to inspire people with terror,
such as being armed, making threatening speeches, turbulent
gestures, or the like, or being in disguise® (Whartom's
Criminal Law, 12th Edition, Section 1862).

"To comnect a »iot with a particular defendant the
defendant's presence must be first put in evidence; though
- thig"rule may be departed from when from its size, and the
number engaged, it is more convenient that the general chare
acter of the riot should be first proved® (ibid, sec.l871).
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Applying to the record of trial the principles announced in the foregoing
authorities, it becomes clearly apparent that the offense'alleged was indeed
a riot in violation of Article of War 89, of which all of the essential ele-'
ments and each of the accused's participation in one or more phases thereof
were campetently established by the evidence,

'6. The ages and dates of induction of the accused are as follows:

Name . Age Date of Induction
Henry J. Clay - 20 29 September 1943
James A. Himnmant 2 15 January 1943
Leroy Burns 24 20 fgugust 1942
Joseph A. Hausey : 26 . 16 pugust 1942
George Wgsl;ington 30 - 27 September 1943

7¢ The court was legally constlituted and had jurisdiction of the
persons and the offenses. No errors injuriously affecting the substantial -
rights of the accused were ocommitted during the trial except as noted. In
. the opinion of the Board of Review the record of trial:

a.

b.

Ce

de

As to accused Washington is legally sufficient to supe
port the findings of guilty of Charge I and Specifi-
cation 1 thereof, and legally sufficient to . support the
findings of guilty of Charge III and its Specification,
and the sentence.

'As to accused Hausey and Burns is legally sufficient

to support the findings of guilty of Charge I and Specie
fications 1 and 2 thereof, legally sufficient to support
only so much of the findings of gullty of Specification 5
of Charge I as involves findings of gullty of simple
assault and battery, in violation of Article of war 96,
and legally sufficient to support the findings of guilty

‘of Charge IIT and its Specification, and the sentence as
~ 10 eache

As to accused Clay is legally sufficient to support the
findings of guilty of Charge I and Specifications 2 and 4
thereof, not legally sufficient to support the findings
of guilty of Specification 3, charge I, legally sufficient
to support only so much of the findings of Specification

.5, Charge I, as involves findings of guilty of simple.

assault and battery in violation of Article of War 96,
and legally sufficient to support the findings of guilty
of Charge II, its Specification and Charge JII and i%s
Specification, and the sentence,

As to accused Hinnant is legally sufficient' to support

the findings of guilty of charge II, its cification
and Charge III and its Specification, and th sentence.
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A ssntence of either death or life imprisomment is mandatory upon cone-

" viction of rape in violation of Article of tmar 92. The offense of assault
with intent to cammit rape is punishable under the. Table of Maximum Punishe
ments by dishonorabls discharge, total forfeitures and confinement at hard
labor for not more than twenty years. Any punishment that a court-martial
may direct except death is authorized upon a conviction of a violation of
the 89th Articlé of War. :

| %“4—4 ” Wzéj_ Judge Advocate,

Judge Advocate,

Judge Advocate.,




(190)

SPIGH - CM 295534 ‘1st Ind -
Hq ASF, JAGO, Washington 25, D. C. 27 February 19486
TO: Commanding General, Third Air Force, Tampa, Florids.

1. In the case of Corporal Joseph A. Hausey {38308590), Privates
First Class Henry J. Cley. (39711823), George Washington (42036950), and
Privates Jemes A, Hinnant (34662684), and IeRoy Burns (34324263), all of.
the 1869th Engineser Aviation Battalion, I concur in the holding by the
Board of Review and for the reasons stated therein recommend that the
findings of guilty of Specification 3 of Charge I as to Private First
Class Henry J. Clay be disapproved, and that only so much of the findings
of gullty of Specification 5 of Charge I as to Corporel Joseph A. Haussey,
Private First Class Henry Je. Clay and Private LeRoy Burng be approved as
.involves the lesser included offense of simple assault end battery, in
violation of Article of War 96. Upon compliance with the foregoing recom-
mendation, under the provisions of Article of War 50%, you will then have ~

. authority to order the exeoution of the sentence imposed upon the five ac-
cused nemed herein. .

: In view of the holding of the Board of Review with respect to
Specifications 3 and 5 of Charge I, it may be that you will desire to
meke some reduction in the period ot conrinement relating to ths accused
Cley, Hausey and Burns.

2+ When copies of the published order in this case are forwarded to
‘this office they should be accompanied by the foregoing holding end this
indorsements Yor convenlence of reference and to facilitate attaching
copies of the published order to the record in this case, please place
the file number of the record in brackets at the end of the published
order, as follows: ,

- (CM 296534)
1 Incl N THOMAS H, GREEN
Record of trial . Major General

The Judge Advocate ‘General
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WAR DEPARTMENT
Amy Service Forces

In the Office of The Judge Advocate General (191)

v

SPJGH = CM 296630

NORTH AFRICAN DIVISION

UNITED STATES
' ATR TRANSPORT COMMAND

Ve
Trial by G.C.M., convened at
Casablanca, French Morocco,

19, 20 November 1945. Dismissal,
total forfeitures and additional
confinement until fine paid hut
not to exceed five years.,

Captain ALFRED T. SIEIENTOP
(0-512188), Air Corpse

vvvvvvvvy

OPINION of the BOARD OF FEVIEW
TAPPY, STERN and TREVETHAYN, Judge advocates,

1., The Board of Review has examined the record of trial in the case
of the above-named officer and submits this, its opinion, to The Judge
Advocate General.

2 The accused was tried upon the following Charges and Specifi-
cations: .

CHARGE: Violation of the 96th Article of War,.

Specifica.tion 1: In that Captain plfred T, Siedentop, 1250th
Arny Air Forces Base Unit, North African Division, Air
Transport. Command, did, at Casablanca, French Morocco,
on or about 1 September 1945, conspire with Flight Officer
Allan MacDonald, 12524 Army Air Forces Base Unit, leon
Cohen and Salamon Bohbot, both residents of Clasablanca,
French lorocco, to wrongfully and illegally :meort gold
into French Morocco,

Specification 2: In that mptad.n Alfred T. Siedentop, 3 # i,
did, in conjunction with Flight Officer Allan Maclonald,
1252d Armmy Alr Forces Base Unit, Leon Cohen and Salomon
Bohbot, both residents of (asablanca, French Morocco, at
Casablanca, French Morocco, on or about 2 Uctober 1945,
wrongfully and unlawfully engage in illegal gold traffic’
by importing into French Morocco 390 gold soverelgns of the
valus of about eight thousand ($8,000,00) dollars, pur-
chased in Kapachi, Indla, -

Specification 3: In that Captain Alfred T. Siedentop, # # %,
~ did, at Casablanca, French Morocco, on or about 9 Octobsr
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1945, conspire with Flight Officer Allan MacDonald,
12524 Amy Air Forces Base Unit, Leon Cochen and Salomon
Bohbot, both residents of Casablanca, French Morocco, to
wrongi‘ully and illegally import gold into French Morocco,

Specification 4: In that Captain Alfred T. Siedentop, * * 3,
while Assistant Division Chief Pilot of said North African
Division, did, at Casablanca, French Morocco, on or about
.1 september 1945, conspire with Flight Officer Allan Mac-
Donald, 1252d Army Alr Forces Base Unit, Leon Cohen and
Salamon Bohbot, both residents of Casablanca, French Morocco,
to wrongfully and without authority use United States Army
Aircraft, property of the United States, for his, the said
Captain Alfred T. Siedentop's, own personal profit and gain,

Specification 5: 1In that Captain Alfred T, Siedentop, # # ,
while Assistant Division Chief Pilot of said North gfrican
Division, did, in conjunction with Flight Officer Allan Mac-
Donald, 1252d Army Air Forces Base Unit, leon Cohen and
salomon Bohbot, both residents of Casablanca, French Morocco,
at Casablanca, French Morocco, on or about 2 October 1945,
wrongfully and without authority use United States .Army Alr-
creft property of the United States, for his, the said Cap-

. tain Alfred T. Siedentop'!s, own personal profit and gain,

Specification é: In that Captain Alfred T. Siedentop, * % #,
while Division Chief Pilot of said North African Division,
did, at Casablanca, French Morocco, on or about 9 October
1945, conspire with Flight Officer Allan MacDonald, 1R 52d
Army Air Forces Base Unit, Ieon Cohen and Salomon Bohbot,
both residents of Casablanca, French Morocco, to wrongfully
and without authority use United States Army Alrcraft,
property of the United States, for his, the said Captain
Alfred T, Sledentop's, own personal profit and gain,

Accused pleaded not guilty to, and was found guilty of, all Charges and
Specifications. No evidence of previous convictions was introduced, He
‘was sentenced to dismissal, total forfeltures, confinement for five years,
to pay a fine of $5000 and to be confined until said fine was paid btut for
not more than five years in addition to the five years' confinement herein-
bafore adjudgeds The reviewing authority approved the sentence, remitted
the first period of confinement for five years and forwarded the record of
trial for action undar Article of War 48.

3. The prosecutlon introduced evidence to show that according to ths
law of French Morocco, there may be no importation of gold into, exportation
of gold from or traffic in gold within French Morocco except upon express

permission granted by the Directir. of Finanoe or Assista.nt Director of
Finance of French Morocco (R. 7’7, 78)e
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' From sometime in May 1945 until 4 October- 1945, accusedwas Assistant
Chief Pilot of the North African Division, Air Transport Command, and there-
after until 25 October 1945 he was Division Chief Pilot of that Division
(Re 7). Early in the month of August 1945, accused and Flight Officer Allan
MacDonald, who had known each other for a few years, were dining together.
During the meal accused informed MacDonald that nquite a few fellows had
made themselves a nice personal stake" in French Morocco and that he (accused)
had contacts in Casablanca whereby he ®could get the money to carry out the
negotiations,® He then asked lr. MacDonald if he was interested in the
proposition (R. 18). Mr, MacDonald subsequently reported this incident to
military authorities and thereafter met with a Mr. Sneeder and a Mr. EKellett
of the Criminal Investigation Division to whom he repeated the conversation
(R, 19, 20, 27). He also met with either or both of these two investigators
fran time to time thereafter and kept them advised'of all subsequent develop-
ments hereinafter related (R. 52-55).

Sometime between the early part of August and 1 September 1945, accused
introduced Mr. MacDonald to leon Cohen, a tailor, and to Salamon Bohbot,
both clvillan residents of Casablanca, and informed ¥r, MacDonald that these
two individulge were to furnish the money for the contemplated transactions,
They discussed the price of gold and how much they should pay for it. Dohbot
was to furnish a 1list of the places where it could be purchased in Natal
and Dakar (R, 22). -

. On or about 1 September 1945, Mr. MacDonald went to Bohbot'!s house
"with accused and Cohen where he was told that he would be given a half mil-

lion francs to purchase gold at Dakar. Mr, MacDonald was flyingthe run to -

Natal, Brazil, at the time, He was instructed to purchase the gold at the

rate of 140 francs per gram but in no event to psy more than 160 francs

per gram. It was further agreed that Cohen and Bohbot would pay 225 francs
- per gram for the gold so acquired and that the difference between the two
prices was to be divided beiween accused and Mr. Machonald. Bohbot also
- gave Mr, MacDonald an address in Dakar.where he was to purchase the gold.
Bohbot then delivered a half million francs to accused, comprised mostly of
French Moroccan francs plus a few Algerian francse Accused and Mr. MacDonald
returned to the former!s quarters where accused turned the money over to
Mr, MacDonald stating that as security for the francs he had posted.$4000
in face value of Goverrment checks payable to himself. ' Mr. MacDonald had
not planned, conceived or suggested any part of this arrangement (R. 20,
23-26), On 4 September 1945 Mr. MacDonald fleéw to Dakar and Natal in a C-54
type of Amy aircraft assigned to his organization, transporting personnel
and material in performance of his military duties and taking with him the
half million francs. Visiting the address in Dakar that had been furnished
him, he was told that no gold would be sold for Moroccan francs because it
~ wag-too difficult to dispose of such francs, Upon his return to Casablanca,
Mr, Machonald met with acmsed, Bohbot and Cohen, told them of the results.
% hi];j’ 1)ris':l.t in Dakar and returned the half million francs (R..27-30, 47, ..

’ N : ) . _
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On or-about 21 September 1945, accused told Mr. MacDonald that a new
run to Karachi, India, was to be established and that gold could be ac~
quired there, Accused then telephoned a Iieutenant Flood and had Mr. MacDonald
transferred to the Karachl flight. ghortly thereafter, Cohen informed accused
and Mr, MacDonald that Bohbot had left town because things were "too hot#
for him and that Bohbot was not golng to deal min this business any more."
On 23 September 1945, while Mr, MacDonald was warming the motors of a C=54
type of Army ailrcraft which he was aboutt fly to Karachl to transport per-
sonnel and material in performance of his military duties, he was called fram
the tower and told that a captain was coming to his plane to see him. Accused
then drove up in a jeep and threw a package into the plane, saying, nThere
it is, & what you can with it." The package contained $6000 in gold seal
American currency and 500 muixed English pounds.® In Karachi Mr, MacDonald
purchased 390 English-gold sovereigns with these funds. He returned from
Karachi in a O-46 type of Army aircraft on 2 October 1945 and he brought
the sowvereigns with him, At accused!'s suggestion he met with accused, Cohen
and Bohbot that evening at Cohen's tailor shop and delivered the sovereigns
‘to them. Bohbot gave accused and Mr., MacDonald $1250 to divide between them
and after what was presumed an equal division therecf, Cohen wrapped these
fuhds.in two packages giving one to accused and the other to Mr. MacDonald.
As a matter of fact, the funds were unequally divided and Mr. MacDonald's
package contained only $615 while accused's package contained $635 (R. 43,44).
During the ensuing conversation, accused asked Cohen and Bohbot if. they could:
accumulate $15,000 for the next trip, stating that he would see that Mr.
MacDonald again flew to Karachi (R. 11, 31-37, 47, 73, 114).

. on 9 October 1945 Mr, MacDonald informed accused that he was about to

leave on a scheduled flight to Karachi. Thersafier he met with accused,
 Cohen and Bohbot, was given a package containing approximately $10,000 worth
of British currency and was told to take it to Karachi and buy as many gold
sovereigns as possible with it., Mr. MacDonald asked accused how he was 1o
make the contimious flight to Karachi since the probabilities were .he would
proceed only to Cairo; Egypt, where he would be given a flight to return
to Casablanca. Accused then wrote a note to a Major Scoggins at Cairo and
gave it to Mr. MacDonald. In it accused stated that Mr. MacDonald ®would
like to go on thru to Karachi and, as he is checked all the way thru, maybe
you can use hime" Mr., MacDonald promptly thereafter delivered the package
of currency to Mr. Sneeder of the Criminal Investigation Division (R. 11,
38-41 85, Pmso Exo P"B)o .

Mr. MacDonald did not plan, conceive or suggest any of these arrange-
ments for the importation of gold. Accused, Cohen and Bohbot made all nec-
" essary plans, knowing that Mr. MacDonald was "flylng the line® and that
Armmy aircraft was to be used on the contemplated trips (R. 46, 47, 64).
At one time accused informed Mr, MacDonald that he selected him to work on
these transactions because Mr. MacDonald ®did not have a tendency to go out
and get drunk and shoot (his) mouth off." Accused also informed Mr. .
MacDonald that he had never known of anyone being apprehended importing gold.
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Over the period from 1 August 1945 to 11 October 1945, Mr. Maclonald ad-
vised the Criminal Investigation Division of all these activities relating
to the purchase and importation of gold as he had been told to do by Mr.
Sneeder (Rc 51, 52, 86)0 .

After Mr, MacDonald had turned over the currency to Mr. Snseder on
9 October 1945, a search was made of Leon Cohen's tailor shop by civilian
authorities and of accused’s quarters by military authorities. While accused!s
room was being searched he stated that a package containing $635 would be
found on the top of his wardrobe. The paper in which this money has wrapred
seems to the naked eye to be ldentical to the paper in which had been wrapped
the %615 given to Mr. MacDonald and also identical to wrapping paper which
had been found during the search of Cohen'!s tailor shop., All three pieces
of paper were of the same consistency, color and material (R. 42-44y 90, 95,
96, 101, 142; Pros. Bxs. 5, 7, 11).

At no time prior to 16 October 1945 had any authority been giwento
‘Mr, MacDonald to permit him to transport currency for accused to Imkar and
Karachl to purchase gold and to return to Casablanca with any gold 80 pur-
chased (R. 117).

The tulk of the.testimony summarized above was glven by Mr. MacDonald
and was supported by the testimony of Mr. Sneeder and -Mr., Kellett in res-
pects relavant to them. leon Cohen and Salomon Bohbot were introduced as -
prosecutionts witnesses but when the, prosecution claimed hostility and
supriss prior statements were introduced to impeach them. After (obhen had
been confronted with his prior statement and upon further questioning he
aduitted (a) that Bohbot gave Mr. MacDonald a half million francs to take
to Dakar and that the money was eventually returned to Bohbot; (b) that

_later Bohbot!gave Mr. MacDonald about %8000 and thereafter Mr. MacDonald :
left a package at Cohen's shop which was picked up by an employee of Bobbotj
(c) that Bohbot'!s employee came to Cohen's shop and gave Mr, MacDonald a

‘package sometime subwequent to the first two transactions and that about
two days later Mr, MacDonald returned to his shop with men from the Crimi-
nal Investigation Division, He denied, however, that accused had any con-
naction with these transactions (R. 158-165),

4. The defense introduced evidence tr:a show that accused was reputed
to be a superior officer and a fine gentleman (R. 183, 186). The accused
elected to remain silent.

5. With respect to the Imkar transaction that occurrad on or about
1 September 1945, accused is charged in two Specifications with (a) con-
spiring with MacDonald, Bohbot and Cohen to illegally import gold into
French Morocco and (b) conspiring with the same persons.to use Amy aire
. craft wrongfully and without authority for accused's own personal gain and
profit (Specs. 1, 4). With respect to the Karachi transaction occurring
on or about 2 ctober 1945, it is charged in two Specifications ‘that accused,
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_in conjunction with the three persons named above, (a) did wrongfully

and unlawfully import 390 gold sovereigns into French Morocco and (b) did
wrongfully and without authority use Army aircraft for his own personal gain
and profit (Specs. 2, 5). With respect to the last transaction occurring
on or about 9 October 1945, it is charged that accused did conspire with
the above-named individuals (a) wrongfully and illegally to import gold into
French Morocco and (b) wrongfully and without authority to use Amy air-

" craft for accused!s own personsl gain and profit (Specs. 3, 6).

Defense counsel vigorously contested the prosecutionts case, making
motlions for findings of not guilty at the inception of the trial and also
at the conclusian of prosecution's case as well as registering mumerous
objections during the trial to evidence presented by the prosecution. Such
of the contentions of defense counsel as are meritorious will be disposed of

" hereinafter in our dlscussion of the case.

The evidence intrdduced to prove accused's guilt of having wrongfully
imported 390 gold sovereigns into French Morocco (Spec. 2) and of having
wrongfully. and .without authority used Army aircraft for his own personal
gain and profit (Spec. 5), all on 2 Uctober 1945, establishes that the gold
was actually imported into French Morocco, and the aircraft actually flowm,
by Flight Officer MacDonald, Accused's conviction of these two offenses
can only be sustained if the acta done by MacDonald can be imputed to accused.
It is apparent from the evidence that MacDonald had informed the authorities
of all that was transpiring and that he pretended to be a conspirator only

o that he might accumulate evidence against accused for the Govermment,
gaving no criminal intent, he was no conspirator (CM 187319, Lins 1 ER 25).
He was in fact being used by the authorities for the purpose of entrapping
accuseds It is well established-that nothing done by an entrapper or in-
former may be imputed to an accused even though dons with the accused?s
knowledge and consent,  There an informer or entrapper is involved in a
criminal transaction undertaken by an accused, the latter can only be con=
victed if he himself has dones everything necessary to constitute the come-
pleted offense; if, in order to make out the completed crime, it is neces-
sary to impute to accused something done by the entrapper, the prosecution
must fail (State v, Decker, 321 Mo. 1163, 14 S¥ 2d. 617; Dalton v, State,
113 Ga. 1037, 39 SE 468; Stevenws v, State, 51 Okla. Cr. 451, 2 P. ed. 2823
Tarren v. State, 35 Okla. Cr. 430, 251 P. 10l; Peopls v, Lanzit, 70 Cal, °
App. 498, 233 P. 816)s Thus, it is clear that MacDonald's acts in flying
Ammy aircraft to Karachi and returning to Casablanca with gold he purchased
in Karachi cannot be imputed to accused, Accused bears responsibility only
for those things actually done by himself. At most, so far as this Karachi
transaction is concerned, he may have conspired to import the gold that was
-actually brought into Casablanca, However, conspiracy to commit a crime
is not a lesser included offense of the crime itself, Accordingly, the
findings of guilty of Specifications 2 and 5 cannot be sustained,

Under Specificaiions 4 and 6, 1t is charged that accused conspired with
MacDonald, Cohen and Bohbot wrongfully and without authority to use Army
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aircraft for accused's omn personal galn and profit on 1 september 1945
(Dakar transaction) and on 9 October 1945 (second Karachi transaction),
respectively. It is apparent from the evidence that under this conspiracy
the aircraft involved was not toc be diverted from Govermment use but while
being used on authorized Goverrment business a. small quantity of gold was
to be transported aboard it. So,.the question is whether the offense of
wrongfully and without authorit using Ammy aircraft for personal gain is
coomitted when in fact the aircraft actually performs the official mission
assignedto it and the private transaction incident to its authorized use”
does not divert it from its course or interfers with performance of its mis-
sion; that is, whether there can bs both an authorized and an unauthorized
use of Covernment property at ome and the same tims,
_ ]
. The offense of wrongfully using another's property is referred to generie
"cally in military law as misapplication (mm, 1928, par. 150i; Qf 23930%,
Stennis, 25 BR 119. Winthrop'!s Military Law and Precedents, “2d Bd., 1920,
De 7085. The offense of misapplication involves "appropriation® of the
use of property mfor the personal 'benefit? of the offender; as where an.
officer or soldier makes use without authority of animals, vehicles, tools,
etc., of the.Coyerment - whether or not speclally trusied to his charge -
for the purpdses of himself or his family® (winthrop, supra). According to
Websterts New International Dictionary, 24 ed., to "appropriate® is defined
as "to take to oneself in exclusion of others®™ and #to set apart for, or
assign to, a partioular purpose of use in exclusion of all others" (under:
lining added)e Thus, as a matter of definition, unauthorized use or mis-
. application of property is the wrongful use of the property to the exclusion
of all other uses, We believe that this conclusion reached as & matter of . -
definition is also sound as a matter of law inasmuch as we cannot conceds
that there may be both an authorized and an unsuthorized use of property
at one and the same time, Ths use must be one or the other; it cammot be
both. In our opinion,. the offense of unauthorized use or misapplication
of property requires the complets diversion of the property from its
authorigzed use, Accordingly, when a Govermment vehicle is used to perform
and does perform the officlal mission asaigned it without interference
therewith and without diversion or deviation of the wvehicle, any incidental
transportation of private property aboard the wehicle without authority does
not constitute the offense of wrongful use or mieapplicat:lon of such wehicle,
l\\__—__‘
Assuming that the tranaportation of private property aboard Governe
ment vehicles without eathority is an offense, and that the proof here
establishes that accused conspired so to transport personal property,
nevertheless, any such offense is not lesser included of the offense a;\.leged.
To be lesser included of 'a greater offense, the elemsnts of the lesser -
offense must be included in the greater and necessarily proven when the
elements of the greater offense are established (CM 254312, Buchanan, 35
ER 205). The offsnses herd aJJ.oged, i.0., conspiring to use Army aircraft
rongfully and without authority for personal gain, can be established by.
proof of conspiracy campletely to divert such aireraft to numerous une 0
. authorized uses, none of which include the limited purpose of transpork:l.ng
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peraonal property wi‘hhcnt authority. Thus, proof of the allegations of
Specifications 4 and 6 as here worded do not necessarily require proof of
the unauthorized transportation of personal property and, accordingly, such
offense 1s not lesser included of the ons alleged in thess Specifications.,

The conclusions reached herein are consistent with-the holding in

M ETO 2966, Fomby., In that case accused was charged under Article of War

96 with (a) wrongfully taking and using a Govermment vehicls and (b), trans-

porting civilians in it in violation of Armmy Regulations. The transportation

of the civilians occurred during the contimous. wrongful use of the wehicle, .

The Board of Review sustained the findings of gullty of each offense. Ey

such findings the Board inferentially detemmined that transporting civi-

1lians was an offense not alleged by, or included in, the offense of wrong-

- fully taking and using. Thus, it impliedly concluded that transporting
civilians was another and a different offeénse from wrongfully using, If a
Specification alleging wrongful use of a vehicls means or includes improper
transportation aboard the wehicle, then the Board could not have sustained
the findings of guilty of the improper transportation since so to do would
have resulted in finding accused guilty twice of the same offense under the
gams grtlcle of wWar.

© In view of the foregoing, the findings or guilty of Specifications 4 .
and 6 cannot be sustained.

There remains for consideration Specifications 1 and 3 which alleged,
respectively, that accused conspired with MacDonald, Cohen and Bohbot
wrongfully and illegally to import gold into French Morocco on 1 Ssptember
1945 and 2 October 1945. The Specifications are not fatally. defective be-
cause of fallure to allege an overt act, A Specification alleging a con-
gpiracy to commit an offense need not be drafted with such degree of parti-
cularity as is requisite when the offense itself is alksed, Under Federal

“law an indictment for comspiracy is sufficient if it describes the unlawful
oblect of the conspiracy; indeed, the averment of an overt act camnot oper-
ate in aid of the charging part of the indictment (Rulovitch v, United

States, 286 Fed, 315, CCA-3d; Zucker v, United States, 288 Fed. 12, CGL-Bd,
cert. dano’ 43 S.C. 525, 262 Us 750 Y ‘
The proof, however, does not establish any criminal ‘conspiracy in-

volving MacDonald., He was a Govermment informer and particlpated in these
conspiracles not as a criminally minded co-conspirator but as an individual
bent upon the apprehension of those planning to engage in the commission of
crime, There was no criminal combination of minds between accused and
MacDonald and, accordingly, no conspiracy exlsted between them (i 187319,
Lins, 1 BR 25). But the evidence does conclusively establish the existence
of the alleged conspiracy between accused, Cohen and Bohbot. That Cohen

. and Bohbot were not subject to military Jurisdiction does not affect accused's
responsibility under military law for his part in the conspiracy. It is

not necesgsary that all conspirators be tried in the same proceedings or that
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they be triable before the same Judicial tribunal, Even when all may be
trisd before the same tribunal the prosecution is free to elect whether to
try them in the same or in separate proceedings. For & member of the mili-
tary establishment to conspire with cdvilians to viclate such local laws as
were here involved constitutes, unquestionably, conduct of & nature to bring
discredit upon the military service and violative of Article of war 96 (MCY,
1928, par. 152b).

HEad accused been entrapped into camission of the conspiracles alleged
under Specifications 1 and 3, that fact would constitute a defense to these
Specifications, The defense of entrapment exists where an accused is lured
or enticed into the commission cf a crime by an agent or infermer of the
suthorities., But where the accused has formed the intent to commit the crime
and the informer lays a trap to catch him or even cooperates with him to cob-
tain proof of his guilt,.the defense has not been established ({M 252103, .
Selevitz, 33 ER 395; M 239845, Wohl, 25 ER 279, 3 Bull JAG 55) The evi-
dence shows that accused first approached MacDonald in early August 1945 and

. sought to induce him to participate with accused and others in the business
of importing gold. Accused was the one who had made contact with Cohen and
Bohbot and he eventually introduced MacDonald to these two men, Accused
also obtained from Cohen and Bohbot the currency to be used in purchasing
gold at Dakar (Spscification 1) and turned it over to MacPonald only after
they had reached accused!s quarters following a visit with Cohen and Bohbot. .
There is not a scintilla of proof that MacDonald enticed accused to enter
this first conspiracy., The entire plan originated with accused, he made the
nacessary civilian contacts and all arrangements to obtain the necessary
currency. Accused performed overt acts in exscution of this conspiracy by
obtaining the currency and by turning it over to MacDonald, MacDonald did
nothing more than.to appear to cooperate with accused in all that the latter
did, Such conduct alons does not constitute entrapment (Wohl case, suprs).

The evidence offered to establish the conspiracy aslleged in Specifi-

cation 3 shows that the only acts done by MacDonald in connection with
that conspiracy were first, to inform accused that he was soon flying to
Karachl whereupon accused sought gnd obtained funds from his co-conspirators
which he delivered to MacDonald and secondly, to ask accused how he was to
fly through Cairo fo-Karachi, whereupon accused penned a note to accomplish
continuity of the flight. Ry neither of these verbal acts was accused in-
duced or enticed to commit the offense charged., MacDonald did not urge or
even request accused to have funds available for the impending flight or :
to arrange for his contimous flight to Karachi. He merely informed accused
of situations that existed and accused, without any solicitation or impetus
from MacDonald, pramptly took such steps as he deemed advisable in further-
ance of his plan, Maclonald indeed cooperated with accused but he did no
- more., Accordingly, in our opinion the defense of entrapment to Specifie

cation 3 has not been established, (See Wohl case, supra).

There is no direct proof in the record establishing that accused or
hh co-conspirators were without authority to import gold into French Morocco,

-9 -


http:1'l.y:l.ng
http:Spec:f.ti
http:follold.ng
http:25210.31
http:in�om.er

{200)

However, MacDonald testified that he (MacDonald) had no such authority

and that accused had informsd him that accused had never heard of anyone
being apprehended while importing gold. Coupling this to accused's suspi-
clous conversation with MacDonald in August 1945, and with accused's state-
ment to MacDonald that he selected him to work on these transactions because
the latter did not have a tendency to get drunk and *shoot (his) mouth off,"
the only reasonable conclusion can be that accused had no such authority.
Clea.rly, the court was warranted in so inferring. :

various errors were conmitted during the trial with respect to the
admission and rejection of certain evidence but in view of the minor char-
acter of the errors and considering the record in its dntirety, it is apparent
that such errors did not injuriously prejudice any substantial rights of
accused,

In view of the foregoing it is our cpinion that the record of trial is
legally sufficient to sustain the findings of guilty of Specifications 1 and
3 of the Charge.. .

: - be On 15 January 1945, J ohn B. Farese of Ashlé.nd, Mississippi, coun~
sellor at law and attorney for accussd, appeared before the Board of Review
on behalf of his client and was accorded a full hearing. All points
stressed by Mr, Farese in his argument and in his brief filed at the hear-
ing have been carefully considered by the Boa.rd.

7+ Accused is 38 years of age and umarried. War Department records
show that after graduation from high school he attended Mechanicts Institute
of Architecture for three years, Columbia University for one year and Pace
Institute for one year. From 1931 to 1933, as part owner of Jamsstown Aire
ways, he conducted a flying school and engaged in the sale of airplanes.
Thereafter he was employed as division manager for a publishing concern and
"and later; fram 1939 to 1942, served as syndicate sales manager for Gensral
Advertising Agency, los Angsles, California, earning approximately $2000
per amnum, He served two enlistments in the Natlonal Guard of the United

States Zrom 1929 to 1934, receiving honorable discharges thersfrom. He

had held a cormercial pilot's license since 1928 and in 1942 was employed
as Baslc Flight Imstructor at Maxwell Field, Alabama. On 3 February 1943
he was commissioned a £irst lisutenant, prmy of the United States and
assigned to duty with the Alr Corps. On 9 October 1944 he was promoted to
captain, "On 4 September 1945 he was awarded the flr Medal by Headquarters,
Persian Gulf Command, for meritorious achievement while participating in
aerial flights from 1. Bpril 1944 to 1 July 1944. ‘

8. The court was legally constituted and had Juriadiction of tbs
accusad and the offenses., Except as noted above, 1o errors injuriously
affecting the substantlal rights of the accused were committed during the
trial, In the opinion of 'hha Board of Review the record of trial is 1ega11y
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’

insufficient to support the findings of guilty of Specifications 2, 4, 5

and 6, legally sufficient to support the findings of guilty of the Charge

and of Specifications 1 and 3 thereof and to support the sentence as
approved by the reviewing authority and to warrant confirmation thereof,  Dis-
missal is authorized upon conviction of a violation of Article of War 96,
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SPJGH - CM 296630 ' 1st Ind’
i{q ASF, JAGQ, Washington 25, D. C.
T0: The Secretary of War

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, thers
are transmitted herewith for your action the record of tr:.al and the
opinion of the Board of Review in the case of Capiain Alfred T. Siedentop
(0-512188), ‘Air Corps.

2. Upon trial by general court-martial this officer was found guilty
‘of conspiring on 1 September 1945 and on 9 October 1945 illegally to im-
port gold into French Morocco (Specs. 1,°3); guilty of engaging in illegal
gold traffic by importing 390 gold sovereigns into French Morocco on 2
October 1945 (Spec. 2); guilty of conspiring to use Army aircraft without
authority for personal gain and profit on 1 September 1945 and 9 October
1945 (Specs. 4 and 6); and guilty of using Army aircraft without authority
for personal gain and profit on 2 October 1945 (Spec. 5), all in violation
of Article of War 96. He was sentenced to dismissal, total forfeitures,
confinement for five (5) years, to pay a fine of $5000 and to be confined.
until said fine was paid but for not more than five (5) years in addition
. to the five years' confinement hereinbefore adjudged. The reviewing
authority approved the sentence, remitted the first period of confinemesnt

for five years and forwarded the record of trial for action under Article
of War 480

3. A summary of the evidence may be found in the accompa.mring opinion '
of the Board of Review. The Board is of the opinion that the record of
trial is legally insufficient to support the findings of guilty of Specifi-
cations 2, 4, 5 and 6; legally sufficient to support the findings of guilty
of the Charge and of Specifications 1 and 3 thersof, and to support the

sentence as approved by the reviewing authority and to warrant confimati.on
thereof. I concur in that opinion.

The evidence with respect to Specifications 1 and 3 shows that a.ccused,
Division Chief Pilot of the North -African Division, Air Transport Command, -
stationed in French Morocco, conspired on 1 September 1945 and on 9 October
1945 with Ieon Cohen and Salomon Bohbot, both residents of French Morocco,
to import gold into French Morogco with the assistance of Flight Officer
Allen MacDonald. On or about 1 September 1945, accused and Mr. MacDonald
 visited Leon Cohen's tailor shop. Mr. MacDonald was then flying the air )

run to Dakar, West Africa, and Natal, Brazil, for the Air Transport Command.
At that meeting 1t was decided that Mr. MacDonald should be given a half :
million francs with which to purchase gold in' Dakar on his next flight..
. It was also declded how much was to be paid for the gold and what remuner=
- atlon should be paid accused and Mr. MacDonaddafter the gold had been rought
to French Morocco. A half million f¥: a?xcs“mre given to accused by Cohen
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~and Bohbot and accused later turned these funds over to Mr. MacDonald to be
used as previously agreed. On 9 October 1945 accused and his co-conspiratars
again met in Cohen's tailor shop where lir. MacDonald was given $10,000 worth
of British currency to purchase gold in Karachi, India, on his forthcoming
flight to that country. The gold so purchased was again to be brought back
to French Morocco by Mr. MacDonald. - To insure Mr,. MacDonald's continuous

- flight to India through Cairo,: accused penned a note to an Air Transport

© Command officer in Cairo suggesting that Mr. MacDonald be permitted to fly
through to Karachl. Mr, MacDonald had informed military authorities of the
progress ‘of these conspiracies and he passively cooperated with accused and
the other conspirators in order to obtain the evidence necessary to prose-
cute accused, The laws of French lMorocco prohibited the importation of gold
into ‘that country without the consent of the Minister of Finance. Accused
had no permission from that authority to import the gold contemplated in
these two transactions. .

Accused knowingly conspired to violate the monetary regulations of
French Morocco for his own personal profit. However, in view of the fact .
that the findings. of guilty of only two of the six Specifications can be
sustained and considering accused's otherwise superior military record, I
recommend that the sentence as approved by the reviewing authority be con-
firmed but that the sentence be suspended during good behavior.

Le Inclosed is a form of action designed to carry 'hhe above recom-
mendation into effect, should such recommendation meet with your approval.

2 Incls -  THOMAS H. GREEN
1l - Racord of trial . Major General .
2 - Form of action . ‘ The Judge Advocate Genera.l

( Scntence as approved by reviewing authority confirmed, but sentence suspenfied
during good behevior. GCMO 97, 20 June 191.6)
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SPJGK - CM 296636. 1 FEB .2346

UNITED STATES FERRYING DIVISION
. : + .AIR TRANSPORT CQMMAND
Ve .
Irial by G.C.lM,, convened at Rose=~
orans Field, lMissouri, 5 November
1945, Dismissal and total for-

feitures.

First Lieutenant CLINTON
"E. SMITH (0-1696750), Air
Corps.

. .. OPINION of the BOARD OF REVIEW
MOYSE, KUDER and WINGO, Judge Advocates.

l. The.record of trial’in the case of the officer named above has
been exsmined by the Board of Review and the Board submits this, its
opinion, to The Judge Advooate General.

2, The aoocused w;\s tried upon the following Charges and Specifica-
tionss ) :

CHARGE I Violation of the 93rd Artiole ofWax.'.

Speoifications. In that First Lieutena.nb Clinton E. Smith,
Squadron "B", 561st Army Air Forces Base Unit (First
Operational Training Unit), Ferrying Division, Air Trausport
Commend, did, at Kansas City, Missouri, on or about 18
September 1945, by force and violence, and by putting him
An fear, feloniously take, steal and carry away from the
person of John C. Siskey, about 50¢, lawful money of the
United States, & pair of lLorn rimmed glasses, value about
§20.00, and a beige wool gaberdine jacket, value about
$7.50, the property of John C. Siskey.

CHARGE II1. Violation of the 96th Article of War. (Finding
of guilty disapproved by the reviewing authority.) -

Speoificaﬁiona ! (Finding of guilty disapproved by the reviewing
suthority.) . , . '

He pleaded not gullty to all Charges and Specifications. During the course
of the trial on motion of the trial Judge advooate, granted by the ocourt,
each Specification was amended to read "Ohe pair horn rimmed glasses, value
about $15.00." He was found guilty of all Charges and Specifications. No
evidenos of any previous conviction was introduced. He was sentenced to be
dismissed the service, to forfeit all pay and allowances due or to become

.
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due, to pay to the United States a fine of three hundred and fifty dollars,
and to be confined at hard labor for one year. Four of the seven members

of the court before Which he was tried recommended suspension of that
portion of the sentence imposing confinement. The reviewing authority dis-
approved the findings of gullty of Charge II and its Specifiocatiom., approved
only so much of the sentence as provided for dismissal and forfeiture of all
pay end allowances due or to become due, and forwarded the record of trial
for action under Artiocle of War 48,

3. For the prossecution.

It was stipulated that at the time of the commission of the of-
fense with which he is charged accused was a first lieutenant, assigned to
duty at Feirfax Field, Kensas City, Kansas, and that at the time of the
trial he held the.same commission and was assigned to duty at Roseorans
Field, St. Joseph, Missouri (R. 37).

At about 9130 P.M. on 18 September 1945, Mr. John C. Siskey, a
19«year old civilisn, left the Marie Dunn School- of Fashion Designing,
located at 3820 Mein Street in Kensas City, Missouri, where he had en-
rolled as a student that night, to return to his home (R. 6,7)s As he
was traveling North on Main Street, "a main street" of Kansas City, with
"innumersble business houses"™ loocated on it, and before he had reached the
first corner he saw a soldier step out of a doorway. He again saw a soldier
at the bvorner where he had to wait for a change in the traffic signal. He
pald no perticular attention to these incidents and consequently could not
state whether the soldiers he saw were the same person or who they were.
He then continued "in a hurry" north on Main Street until he reached 36th
Street. He had been aware "of some one walking behind"™ him but did not
pay any attentlon. He turned east on 36th Street and had gone a few feet
when acoused "came up and said 'this is a holdup, If you don't want to
get hurt get behind that sign board.'" The sign board so indicated runs

"disgonally (Meatacorner") on the corner of 36th and Main Streets, facing
in & northwesterly direction (R. 7,8). Mr. Siskey obeyed accused's in-
struction. According to his testimony the following then transpired:

" "I had no more than stepped through the gate when he struck
me. The first blow struck was so hard that it knoocked me baok
against a pole and it kind of dazed me. He kept on striking me,
The next thing I knew he was going through my trouser pocket and
removed the change from my front right trouser pooket. I had my
back to him. He was standing behind me, my back was facing 36th
S¢reet, and when he removed my billfold I took my fountain pen set
and dropped it on the ground at my feet,

*

"xse When he started going through my billfold he didn't find
eny money and he insisted thet I had some, and he moved around to
the front of me. About that time a young couple walked by and he
had hold of my shirt and he twisted my collar and he ripped the
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front of my shirt. Then I really got scared, and after this couple
passed why he went back to the billfold and he took all the piotures,
and receipts, eto. out of the billfold and was throwing them on the
ground, and he kept insisting that I had money on me and he wanted
it. He handed the billfold back to me and told me to remove my
‘trousers and I took my trousers off and he went through all the -
pockets and everything, and he didn't find any money, and he told me
to remove my coat. He went through my coat pockets, eto., and still
didn't find any. He gave my coat back to me but kept my trousers
and I kept insisting I had to have my trousers to go home in so
he == when he took my bilifold why he said ~== he removed my ad=-
dress from my billfold and a letter and he said a letter from home
out to be worth $25.00. ]
. * » *

"sss Ho handed it /The billfold/ back to me after he went through

it." (R. 8) :

The witness further testified that he had between 50¢ and 75¢
in his pocket, whioh he permitted ascused to take from him because *he
was scared" and was afraid that soccused had a gun in his posket. None
of the money so taken was returned to the witness. In response to Mr.
Siskey's earnest plea, asccused returned his trousers to him (R. 8,9).
However, acoused took and kept the ocoat, valued at £7.50, and witness's
glasses, valued at §16, in addition to the small amount of cash (R. 9,
11,28,29). According to the witnesss '

Ys%¢ he asked me wherse I had been, and I-told him at school,
and he asked ms what school and I told him the Marie Dunn Fashion -
Designing School, and he asked me if I worked and I said yes, and
he asked me where, and I told him at the Kitty Clover Potato Chip
Company, and he said I should have $30.00 the next day at this
Potato Chip Company; so he asked me 1f my boss was a large man
and I said yes. He also asked how many men worked at the company
and I said five, so then he told me I should have $30,00 at the .
corner of 36th and Main the next day at 4:15.° I said I didn't get
off work until 4130, He said I should have it anyhow. I kept
insisting that I ocouldn't get off then, 50 he handed me my key
case back snd he said that would be $5.00 more. He said I should
have $35.00 the next day between 4130 and 5, between 35th and 36th
and Main." (Ro 9).

Accused warned Mr. Siskey not to call or report the inocident o
the police. Eventually Mr. Siskey disolosed the details to relatives with
whom he resided, and one of them advised the proper authorities (R. 9,22).
The following day Mr. Siskey appeared at the corner of 36th and liain
Street, at the time designated by accused, who “pulled up" in an-automobile
about five to ten minutes later and called out, "Hey, do you want this
package.” Mr. Siskey thereupon took $14 out of his billfold, handed it


http:4a30�a.Dd
http:Compa.ey

(208)

to accused and took the package from accused. It corbtalned his coat,
his glasses, certain pictures and a receipt he had obtained from his

school. AS he turned to lseve, witneez heard "the cer etop and start
just as fast and when I turned around Ceptaln MoCormick had a gun by

the side of his Z;bcaaed'é7 heed" (R. 9,10).

Captain Josevh C. MoCormick, CMP, Distrist 3, 7th Service
Command, Keansas City, Missouri, wes requessted by the city police to be
present at the corner of 36th and Mein Strests at 4130 P.M. on 19
September, because a man dressed es a soldisr who had been involved in
a “roll" job the preceding night was supposed to eppeer at that time.
Acoording to Captain MoCormiocks

"I was stationed in the drug store on the cormer aocross
the street. There is a signboard thers, and at spproximately
4130 I saw a dark Pontlas Coupe c¢rive up cr 36%th Street, oross
Main end park over on the scutheast corner, and this officer
stayed in the car. It was e soldier. At that time I couldn't
tell whether he was an officer. Hoe had Army clothes on, and
Siskey, 1 think his nsme was, was stationed on the same corner.
Smith, he was in a car., He just sat there. Hs didn't get out
.of the car, I walked out of the drug store and walked into a
safety island in the center of the street, and Siskey Just stood
there; didn't make any attempt to come over to the car. Pretty
qulick I saw Siskey reach in his hip pocket end bring out his bill-
fold, and at the seme time he started walking toward the car
where Smith was sitting, and I gradually began making my way to
the car., 1 saw Siskey reach in the car and at the same time
Lt. Smith handed something to Siskey. I ran aoross the street
and I had a gun in my hand. By that time Siskey had walked
away from the car and Lt. Smith was sitting there ready to
drive away.,

* * *

"I told Smith to come out of the oar with his hands up.

He got out of the car. He nsver sald a word. He got out of
the car and stood there, and I said, 'Walk over by that tree
and stand up against it'. In the meantime he put his hand in
his pocket. When I got him over to the tree, Chief Kircher,
the Chief of Detectives of the Kansas City Police Dept. with
Deteotive Hanks appeared on the scene, and Kircher said, 'Get
your hands out of your pocket'. Lte. Smith did.
» *

. Naen Kiroher opensed up his hend. If I remember right he

had some money in there. In fact, I know he had."™ (R. 30,31)

Chief Kircher started to ask the accused some question, but
Captain McCormick stopped him end then proceeded to explain to accused
his rights under the 24th Article of War (R. 31). Thereafter accused
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made & volun‘bé,ry statement which in pertinent part is as followss

"gs I left the Trocadero Tavern, which is looated between

Main end Baltimore on 39th Street,and walked toward Main Street,

" I observed a young man was following me. I proceeded to walk
north on Main Street and when I arrived at 38th and Main, I
turned east end walked to Walnut, and the young man continued
following me. When I arrived at 38th and Walnut, I furned back
south again and he continued to follow. Arriving at 39th and

" Walnut, I turned west to go to 39th and Main. At 39th end Main
I stopped and the young man passed me, while I was staending on

- the corner, but said nothing. He proceeded north on Main Street
and when he arrived at 38th and Main, he stopped on the corner. .
I then proceeded to walk to 38th and Main and as I passed this
young man standing at 38th and Main, he stopped and spoke to me.
He said, 'Good evening. I want to see you.® I sald, *'Where do -
you want to see me at?' He sald, 'Up the street where there is
& billboard# 'That was 2ll that was .said at that time. We
started walking, this young men and I, north on liain Street.
There wasn't a thing said by either of us while we walked from
38th and Main to 36th end lMain where there is a large billboard
located in a wvacant lot on the southeast corner of 36th and
Mein. The young man went behind the billboard and I followed
him. After we got behind the billboard, he reached for my
privates ‘and then I beat the hell out of him with my fista. I
didn't knock him to the ground. "I took from his person some
change he had in his pocket, his suit coat, and a pair of
spectacles, and after I had taken these articles, I told him
that if he wanted them back he ocould meet me on this corner the
next dey between 4115 and 4130 p.m. and he could have them if he
"peaid me $25.00. He saild, 'All right. I*'ll be here.t

"I then left, taking with me the coat and speotacles, and

leaving ths young man behind the signboard. I walked south on
Main Street for about two bloocks, hailed a passing cab, and returned
to the State Hotel to my room where.I left the ocoat and spectacles.

' "At noon today I reported for duty at the Airport and I was re=
lieved of duty et about 3330 p.m. Before leaving the Airport I
borrowed a car,the property of lieut. Harold R. Wilkins, who is
Flight Supervisor and Pilot at the Airport, and sfter using the
ocar for some personal errasnds, I proceeded to 36th and Main to
kesp the appointment with the young man, arriving there at about
4130 pem. I saw the young man standing on the corner and recogni: