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WAR mPARTMENT 
A.rmy ..Service Forces (1)

In tha Ot'i'ice of nie Judge .Advocate· General. 
1Jash1ngton 25, n. c. · · 

SPJGH - CM 294880 	 l.3 DEC·{~ 
'. 

UNITED STATES 	 ) FOURTH .AIR\FORCE 

) SAN FRANCISCO, CALIFORNIA. 


v. 	 ) 
) Trial by G.C.M., convened ·at 

Second Lieutenant Robert c. ) Mountain HooeArmy Air Fieldi · 
Rives, Jr. (0-680715), Air ) :Mountain Home, Idaho, Dismissal 
Corps. ) and confinement £or one year. 

OPINION of the BOARD OF ffiVIEW 
TAPPY, :EECK., STEHN and TREVETHAN., Judge Advocates. 

l. The Board oi' Review has examined the record of-trial in the case 
of the officer named above and sulmits this, its opinion., to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specifi,.. 
cations: · 

CHARGE I: Violation of the 96th Article of War. 

Specification: In that Second 	Lieutenant Robert c. Rives, 
. Junior, Air Corps, Squadron A, 238th J,;rnry Air Forces 
Base Unit, did, at Boise, Idaho, on or· about 15 FebJ:"U­
a.r:, 1945, with intent to defraud, l1I'ong£ully and unlaw­
fu1ly make and utter to the Logsdon Motor Company, acer­
tain check in words and figures as i'ollows: ' , 

.American TrUst Company, california and Filmore street 
Branch; San Francisco, California· 

. Februa:r:, 15, 1945 

Pay to the 
Order or Logsdon Motor Company $100.00 

CXle hundred and 00/100- - - - -Dollars 

No._·___ /s/ Robert c. Rives, Jr. 
Counter Oieck. 

ana by means thereoi', did fraudulently obtain £ran R.M. 
Logsdon, doing business as. the Logsdon Motor Canpany, 
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Boise., Idaho., labor., materiql and services of the 
agreed value of $100.00., then well lmow.i.ng that he 
did not have and not intending that he should have 
sufficient funds in the .American Trust Company., Cali ­

·fornia and Filmore -Street Branch., San Francisco, Cali­
fornia., for the payment of said check. 

CHARGE II: Violation of the 94th A;rticle of war. 

Specification 1: In that Second ¼e_?tenant Robert C. Rives., 
Junior., * * *, did., at Los .A.n.gM.es., California., on or 
about 25 February 1944., present for approval and pay­
ment., a claim against the United States by presenting 
to L. L•. Gocker., t;olonel., Finance Department., Los· 
Angeles, California~ an ufficer of the llrl.ted States., 
duly authorized to approve and'pay such claims., in the 
amount of $246;80., for.,services alleged to have been 
rendered to the United States by Second Lieutenant 
Robert c. Rives., Junior., for the period of l January 
1944 to 31 January 1944., 'Which claim was false and 
fraudulent., in that Second Lieutenant Robert c. Rives., 
Junior, had previously rendered a voucher for services 
p;i rfonn.ed for the same period of time and had received 
payment thereon., ·'Which claim presented to said L. L. 
Gocker, Colonel, Finance Department, was then and there 
lmown by the said Second Lieutenant Robert c. Rives., 
Junior, to be false and fraudulent. 

·S,r:ecification 2: In that Second Lieutenant Robert c. Rives., 
Junior, Air Corps, Squadron ~ 238th A;r:my Air Forces 
Base Unit, did, at Gasper., Viyaning., on or about 7 March 
1944, present for approval and payment, a claim against 
the United States by presenting to c. J. Barnes, Major., 
Finance Department., Gasper, 1i7Yaning, an officer of the 
United States., duly authorized to ~ prove and pey such 
·el.aims., in the anount of $210.00 for services alleged 
to have been rendered to the United states by Salcond 
Lieutenant Robert c. Rives, Junior, for the period 
l February· 1944 to 29 February 1944, which claim was 
false and fraudulent, in that Second Lieutenant Robert c. 
Rives, Junior, had previously rendered a voucher for 
services performed for the same period of time an4 had 
received payment thereon, which claim presented to md 
c. j. Barnes, Major., Finance Department, was then and 
there known by the said Second Lieutenant Robert c. 
Rives, Junior., to be false and fraudulent. · 
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.. 
Spe.cilication 3: In that Second Lieutenant Robert c. Rives, 

Junior,***, did, at San Francisco, Calilornia, on or 
about 2 June 1944, present £or approval· and payment a 
claim against the United States by presenting to R.H. 
Bradshaw, ,Colonel, Finance Department~ San Francisco, 
California, an officer of the United states, duly author­
ized to approve and pay such claims, in the amount of 
$111.80 £or services alleged to have been rendered to the 
United states by Second Lieutenant Robert C~ Riv~~, Junior, 
for the period of l May 1944 to 31 Uay 1944, 'Which claim 
was false and frauduJe nt, in that Second Lieutenant Robert c.· 
Rives, Junior., had previously rendered a voucher for services 
performe<;_j.'or the same period of time and .had received IBY­
ment thereon., which claim presented to said R. H. Bradshaw, 
Colonel, Finance Topartment, was then and there !mown by 
the said Second Lieutenant Robert c. Rives, Junior, to be 
false and fraudulent. 

Specilication 4: Int hat Second Lieutenant Robert c. Rives., 
Junior,***, did, at Los Angeles, California, on or 
about 2 June 1944, present for approval. and payruent a 
claim against the Unitod states by presenting to L. L. 
Gocker, Colonel, Finance 1)3partment, Loi; .Angeles,· caJ.1­
fornia, an officer of the United States, duly authorized 
to ap~rove and pay such clailll.s, in the amount of $321.80 
for services alleged to have been rendered..to the United 
States by Second Lieutenant Robert c. P.ives,. Junior, for 
the period of l May 1944 to 31 May 1944, 'Which claim was 
false and fraudulent; in that Second Lieutenant Robert c. 
B;i..ves, Junior, had previously rendered· a voucher for ser­
vices perfonned for the same period of time and had received 
payment thereon, 'Which claim presented to said L. L. Gocker, 
Colonel, Finance Department, was :then .and there lmown by · 
the said Second Lieutenant Robert c. Rives, Junior, to be 
false and fraudulent. 

He pleaded not guilty to and was found guilty of the Charges and all 
Spec~ications. thereunder. No evidence of previous· convictions was intro­
duced. He ,vas sentenced to dismissal., total forfeitures and confinement 
for one year. The reviewing authority approved the sentence and forwarded 
the redord of trial for action under Article of Wir 48. 

3. The evidence shows that accused had his damaged automobile re­
paired by the Logsdon Motor Company, Boise, Idaho. The repair bill was 
$497.lS,. of 'Which amount all bu;~ $100.00 was covered by a policy o£ in­
surance. The Logsdon eompa.ny agreed to look to the insurance canpan;y 
for $397.18 o£ the repair bill. On 15 February 1945 accused made and 

. 3. 
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gave to the Logsdon O,mpany a check for $1QO.OO, drpvm on the American 
Trust o,mpany, California and Filmore Street Branch, in payment of the 
repair bill less the amount covered by the insurance (R. 7-1.3; Pros. Ex. 1). 
The. check was returned unpaid to the Logsdon company by the bank and the 
bank debited the Logsdon company account with $100.00, the amount of the 
check (R. 10, 1.3). ~ The check was intr~duced in evidence (Pros. Ex. 2). 

·On 15 Feb:z:uary 1945 accused1s account in the bank on i7hich the check was 
dra'Wll was ove rdravm in the amount of $9. 57 and during the period, 1 Novern­
ber 1944 to 15 February 1945, the largest balance to accused's credit in 
that bB:11k was $46.52 (Pros. Ex • .3). 

on 1 ~bruary 1944 accused presented to Captain Q. D. Howell, Fin­

ance Department, a voucher for $246.80, covering ·pay and allowances for 


.the month of January 1944 and received therefor a check which check was 
indorsed by accused and paid by the Treasurer of the United States. (Pros. 
EXI. 4, 5). On 25 February 1944 accused presented a voucher to Colonel 

· t. L. Go,cker~; Finance Department, for $246.80 covering pay and allOW?Ilces 
for the month of January 1944 and received therefor $246.80 in cash (Pros. 
Ex. 6). · . 

On .31 May 1944 accused presented to Major c. a. Barnes, Finance De­

partment,l a voucher covering pay and allowances for the month of May 1944 

in the amount of, $.3~8.40, less a partial payment of $200 and a deduction 

for insurance of $6.60 and received therefor a check in the amount of 

$121.80 which accu,sed indorsed and 'Which was paid by the Treasurer of the 


· United 5tates (Pros. Exs. 10, 11). On 2 June 1944 accused presented to· 
Colonel R. H. Bradshaw~ Finance Department, a voucher covering pay and 
allowances !or the month of May 1944 in the amount of $.328.40, :e ss a 
partial payment of $210.00 and a deduction for insurance of $6.60 and 
received· therefor cash in the amount . of $1.ll.80 (Pros. Ex. 12) • · On the 
same day accus~d presented to Colonel L. L. Gocker a voucher covering 
pay and allowances for the same month (May 1944) in 't;he amount of $321.80 
and received therefor tJ21.80 in cash (Pros. Ex. 13). 

Q:l 25 February 1944 accused presented to Colonel Gocker a voucher 

in the amount ,of f,..210 .oo covering a partial payment and received that 

amount in cash therefor (Pros. Ex. 7). , On 7 March 1944 · accused presented 

to Major Barnes a youcher for pay and allowances for the month of Febru­

ary 1944 in the anount of $244.00 and received· therefor a check in that 

amount which check was indorsed by accused and paid by the Treasurer of 

the United states (Proa. Exs. 8, 9). , . 


on the dates the vouchers were presented to them, Colonel Gocker, 

Colonel Bradshaw, }.fajor Ba.mes, and CapU\in Howell were officers of the 

United ~ates authorized to approve and pay claims presented by military 

personnel fpr services r~dered (Pros. EX• 15-19). 


4. Accused, having been fully informed of his rights, elected to 

make an unsworn statement to the c9urt through the defense counsel. In 
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this statement accused said that he had been under considerable mental 
strain due to the death· of his father,. the illness of his mother, marital 
difficulties, the death of an infant son, and his own physical condition 
(rr. 31-33; D:!f. Exs. B, G). Accused had been suffering from a rectal 
condition and had underg,one four operations therefor (R. 35; Def. Sxs. 
C, D, E, F). · ~ 

In a pre-trial statement by accused received .in evidence J.e.. claimed 
that restitution of•the monies had been made (Pros. Ex. 14) •. The test;i... , 
mony of one witness tended}to corroborate this claim (R. 29). Prosecut:(pii!s 
exhibit 13·shovred that $321,80 had been-repaid•. 

5. '.l.1he evidence clearly shows that accused ·at the time and nlace 
alleged in the Specifi catioxi-.of Charge I made and uttered to the Logsdon 
Motor Company a check for $109 and that the check was "dishonored by the 
bank on which it was drawn•. At no time during a period of two and a half 
months prior to the making and uttering of the check did accused have ·suf­
ficient funds in the bank to pay the check. From these facts the court 
was authorized to infer that accused lmew that he did not have sufficient 
funds to his credit in the bank to pay the check and that he did not in­
tend to have. Fran the facts· and circumstances the court was likewise 
justified in finding that the making m d uttering of the check was v;rong­
ful, unlawful and with intent to defraud. · 

The evidence further clearly sho;,;s that on the dates and at the places 
alleged in the Specifications of Charge II accused made false claims 
against the United states by presenting false vouchers to officers of the 
United states 'Who -were authorized to pay such vouchers and by receiv~ 
cash and checks which he indorsed in payment of those vouchers. 

The evidence supporting the findings of guilty of the Specifications 
under ctiarge II consists.of the introduction in evidence of copies of the 
fraudulent vouchers, and supporting receipts and checks signed and in­
dorsed by accused; by the introduction of copies of vouchers Bhowing prior 
valid payments to accused for the same periods covered by t1'.e fraudulent 
vouchers; and by evidence showing that the signatures on the copies -above­
mentioned were those of accused. It was thus sho1'1Il that after accused 
had presented vouchers for pay and allowances to 'Which he was entitled he 
subsequently presented vouchers for pay and allowances covering periods 
for which he had already received payment and that he received payment 
for those false vouchers. The court was, therefore, justified in its 
findings of guil_ty. · · 

· · There is some evidence that accused made restitution of at least a 
part of the funds l'lhich he received as a result of presenting the false 
claims. Restitution, however, is not a defense but may be considered in 
mitigation. 

5 
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. Accused, prior to making the false claims, had been under consider­
able emotional strain due to the premature birth and subsequent death of 
his son and other family troubles. He was suffering :from a physical 
condition which necessitated four operations. Despite considerable pain 
he continued his training. In the statement made by his counsel accused 
said ·that these troubles brought him nto a high pitch of .desperation. r 
did not know 'Where to turn or what to do. Things had been getting steadily 
more horrible £or me. I was losing all the things I held dear while tied 
down by duty and undergoing a series of terribly pain:f'ul physical and 
psychological.experiences. Things -went out of control." There is nothing 
in the record to indicate that accused was not responsible £or his acts. 
On the contrary, a psychiatrist testified that accused •knows right i'rom 
"Wrong and is not insane•n · 

6. Records show that accused :ts 24 ~ars of age and that he is div­
orced. He graduated fran high school and attended the University of 
Southern California, from·l939 to.1942 but did not graduate. He enlisted 
in 1942 and became an aviation cadet. He-was commissioned a second lieu­
tenant on 24 May 1943. 

7. The court was legally constituted and had jurisdiction of accused· 
and the offenses. No errors injuriously affecting the substantial rights 
of accused 'Were committed during the trial. In the opinion of the Boa.rd 
of Review the record of trial is legally sufficient to support the findings. 
of guilty and the sentence and to warrant confirmation of the sentence. 
The sentence imposed is authorlzed upon conviction of-a violation of 
Article of war 96 or Article of ?Tar 94. · 

~.LZ-~A-~ Judge Advocate. 

~--------,;:;rs-r Judge Advocate. 

Judge Advocate. 
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SPJGH - CM 294880 	 1st Ind 

Hq ASF, . JAGO, Washington 25, -D. C. 

TO: The S:lcretary of '.Va:r 

l. Pursuant to Executive Order No. 9556, dated 1:ay 26, 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of P.eview in the case of Second Lieutenant Robert c. 
Rives, Jr. (0-680715)., Air Corps. 

2. Upon trial by general court-m~rtial this officer was found 
guilty of wrongfully and unlawfully making and uttering a check in the 
amount of $100 with intent to defraud, in violation of Article of War 
96, and of presenting four false claims totalling $890.40 against the 
United States; in violation of .Article of Ylar 94. He was sentenced to 
dismissal., total forfeitures and confinement for one year. The reviewing 
authority approved the sentence and forwarded the re cord of tri~.l for 
action under Article of War 48. ' 

3. A summary of the evidence may be found in the accompanying 

opinion of the Board of Review. The Board is of the opinion that the 

record of trial is legally sufficient to support the findings of guilty 

and the sentence and to warrant confirmation of the sentence. · I concur 

in that opinion. After having his damaged automobile repaired, accused 

made and gave "lo the repairing company- a check for $100 in part payment 

for the repair bill,i The company agreed to look to an insurance company­

for the balance of the bill. On the date accused made and uttered the 

~plOO check his account' in the bank r1as overdrawn. For more than three 


. months 	immediately pre-ceding the mald.ng and uttering of the check., 
accused• s bank account was never large enough to cover the check. The 
check was returned to the company unpaid by the bank. , 

During the period 25 February 1944 to 2 June 1944 accused made 
and presented for payment to finance officers of the united states four 
false vouchers and received $890.40 in payment thereof. These vouchers 
were for pay and allowances for periods for which accused had previously . 
presented vouchers and received payment. Accused in a pre-trial state­
ment stated that he had made full restitution of all money received on 
the false vouchers. The prosecution introduced evidence sh9'Wing that 
restitution of $321.80 had been made. 

' 
Prior to his present difficulties., accused• s record of service 

was without blemish. Prior to and about the time he became involved 
in his present difficulties accused and his wife were divorced; his 
infant son died; his father died; and accused underwent four operations 
for a rectal condition. It is apparent that accused was under consider­
able physical and mental strain at the time the offenses were comnitted. 

" 




----------------------

(g) 

He has made :restitution of the funds obtained by reason of. the false 
vouchers. 

In view of the foregoing, I recamnend that the');entence · be 

con.finned but that the forfeitures and confinement be :remitted and 

that the sentence, as thus modified, be carried into execution. 


2 	Incls 'IH01,W3 H. GREEN 
l. Rec of trial 	 Major General 
2. Form of action The Judge Advocate General 

( 	Sentence confirmed but !orfeitures and confinement remitted, as modified 
ordered executed. GCMO 21, 25 Jan 1946)• 
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"HAR DEPARTMENT 
(9)Army Service Forces . 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGH - CM 294895 

UNITED STATES ) 4~'.l.'H..INFANTRY DIVISION 

v. . . 
.·.,
) Trial by d.c.u., convened at 

. ) Camp Chaffee; "Arkansas, 23 · 
Private JAMES E. H.i\'!'F~••. , ).•• Nov-ember 1945; Dishonora½le 
(35764854), Company F, ) discharge and conf';i.nement for 
324th Infantry. ) one (1) year. Disciplinary 

) Barracks. 

.. . HOID1NG by the BOARD OF REVIEN . 
TAPPY,.. BECK, STERN and TRETh'"l'HA.N, Judge .b..dvocates. 

l. The record of trial in the case of the above-named .soldier 
has been e~~ined br the Board of Review~ 

2. The accused was tried upon the follCMing Charge and Specifi ­
cations 

CHA.	.. Viol:ltion of the 58th Article of War."qGEa 

Specification: . In that Private James E. Hatfield, Company
"F", 324th Infantry, did, at Camp Chaffee, Arkansas , 
on or about 30 August, 1945 desert the serviee of the 
United States arrl did renain absent in desertion until 

i. 	 he was apprehended at Columbus, Ohio on or ab~ut 8 
October, 1145. 

; ... 
1\.ccused pleaded not guilty to and was found euilty of the Charge and 
Specification. No evidence of previous convictions was introduced. 
He was sentenced to dishonorable· discharge, forfeiture of all pay and 
alloiVcl.!lces due or to become due and confine:nent at hard labor for one 
year. The reviewing authority approved the sentence, designated the 
United States Disciplinary Barracks, Fort Leavenworth, Kansas, as the 

·-	 place of confinement and forwarded the record of trial pur.suant to 
Article of 1![ar 5o½. · 

· 2. The proseCl).tio~r6duced competent· evi::l.ence to show that on 
30 August 1945 accused ~inted himself without le?-ve from his organiza­
tion at Camp Chaffee, Arfansas, and remained absent until 8 October 1945 
when he ms confined in· the post guardhouse, Fort Hayes, Ohio (R. 81 
Pros. Exs.'C, D). In addition to the foregoing, the prosecution intr'o­
duced the deposftions of certain ind.ividuals to establish that on or 
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, I 

about ~J S'3pt.ember 1945 accused sought and obtained the el!lployment he 
had held prior to his entry into military service·, telling his enployer 
that he had been discharged from the .\rmy, a.nd that on 8 October 1945he was apprehended '!J:, military police at his· place of employment.. The 
deposition evidence further establishes that p.ccused 'las dressed in 
civilian clothes wl;len apprehended and that he informed the arresting 

· policeman that he was 11tired of the Army" (R. 9; Pros. Exs. E, F). 

4. Arter his rights h~d been fully explained to h:l:.n, accused 
elected to g:i.ve sworn testimony in his own behalf. He testified that 
after return from his recuperation furlough he absented himself without 
leave and went home because his wife was "stepping out 11 with other men. 
After deciding to divorce her he obtairi.ed 8.'!lployment in order to earn 
sufficient funds to finance a divorce (R. 10). He .denied that he told 
his employer that he had been discharged from the Army and he also 
asserted that he offered no resistance 'When military police came for 
him (R. 11). 

5. Accused was triec. and convicted of deserti.on, a capital offense 
in time of ,.-,ar (A.YI. 59; Executive Order 9048, February J, 1942). Depo­
sition testimony is not admissible againet an accused in a capital case 
(A.W. 25), except, however, thats 

"Under express consent of the defense !)lade or pre­
s.ented in cw.rt, but not otherwise, a court may admit 
deposition testimony not for the defense in a capital 
case"-(}CM, 1928, par. 119!)• 

·when· the deposit;ions were here offered and admitted in evidence it does 
not a,ricar tlat the defense expreEsly waived its objection under Article 
of War 25 and ccnsented to their admission. Defense counsel merely 
stated that the 11defense has no objection as such, but I reserve the 
right to object to any particular question" contained in the depositions 
(R. 9). Subsec;pently defense counsei objected to a portion of one of 

the depositions but his objection was ·overruled (R. 9). · 


- The failure of defense counsel to object to the introduction 
of a deposition against an accused in a capital case does not constitute 
express consent to its use and a waiver of accused's rights under Article 
of War 25 (Mro 6543, ThackerJ 1CM, 1928, par. 119~). Even if a state- ' 
ment by defense counsel that he has no objection to the introduction of· 
a proferred deposition should constitute something more than a failure 
to cbject, nevertheless it falls far short of constituting the express 
consent here rec;pisite. In our opinion the defense can be said to have 
expressly consentoo. to the introduction of a deposition against an 
accussd in a capital case onlY.. if the, defense in clear and unequivocal 
terms expressly agrees to waive the accused I s rights under Article of 
War 25. Not only does the brief statement of defense counsel, here fail 
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expressly to state that accused I s rights under Article of '.~ar 25 were 

waived but further'!lore it is hot even clear that defense counso,l 

realized tl-B.t accused possessed particular rights under that Article 

of ',1ar. Accordingly, we are of the.opinion tilat t.llese depositions 

were improperly adr.J.itted in evidence. It tl'r.1s becanes unnecess:iry for 

us to ccnsider the further qiestion of whether "express consent of the 

defense" means merely the cmsent of- defense c,JUnsel or whether it 

also :Includes the express ccnsent of the accused himself. 


When a conviction of a11 accused rests u~,on both conpetent an::l 
mcompetent evidence, the conviction can only be sust3.ined if' the can­
petent evidence is of such quality and quantity as practically to compel 
:In the minds of conscientious and reasonable men the finding of guilty. 
If the :Incompetent evidence is eliminated from the record arid the com­
petent evidence remain:lng is not of such probative force as virtually 
to compel a finding of guilty, the .finding must be disapproYed (Dig. Op. 
JAG 1912-JO, sec. 1284, p. 634; C:M EI'O 1693, Allen). It is not enough 
that the canpetent evidence, if standing alcne in the reco:ro of' trial, 
would have tipped the scales against accused and warranted the court's 
finding of guilty; the competent evidence itself must be so ccnclusively 
determinative of the issues involved that there exists no reasonable 
prospect that the court• s findings would have been different had the 
.incompetent evidence not been before it (C~,! ETO 2625, Pridgen). 

The incompetent evidence is overwhelming in evidencing :in intent 
permanently to rena.in away .from the military service and there can be 
little drubt but that· it contributed immeasurably :In influencing the 
court's decision. The competent evidence, on the other hand, establishes 
little more than an unauthorized '3.bsence of 39 days duration and stand­
ing alone falls far short of possessing such probative value as practi ­
cally to compel a finding of guilty of desertion. Accordingly, the 
record of trial is legally·sufficient to support only so much of the 

· 	findings of guilty as :involve f:ind:ings of guilty of absence without 
leave in violation of Article of 1'~r 61 ·for the· period of time allegeii 
and legally sufficient to support the sentence. 

Judge Advocate 

Judge Advocate 

Judge Advocate 
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, .. •i 1''.·".~.OSPJGH-Cl.: 294895 1st Ind 
'II',, 
- i .,, ' 
•·J~~,,t ·'-' ~.Hq AS1'', JAGO, Wa.shington, D. c. 

•ro:· · The Secretary of riar 

1. In the case of Private James E. Hatfield (35764854), Company 
F, 324th Infantry, attention is invited to the foregoing holding by 
the Board of Review that the record o£ trial is legally sufficient to 
support only so mucr1 of the findings of guilty as involves .findings of 
guilty o£ absence without leave for the period .of· time alleged, in vio­
lation of Article of Yfar 61, and legally sufficient to support the sen­
tence. 

2. I concur in the holding by the Boa.rd of Review and for the 
reasons therein stated recommend that so nuch of the findings of guilty 
o£ the Charge and its Specification be vacated as involves findings of 
guilty oi' an offense by accused other than absence without leave for 
the period o£ time alleged, in violation. of Article of War 61, and that 
all rights, }Jrivileges and property of ·which accused has been deprived 
by virtue o£ that part of the findings so vacated be restored. The . 
approved sente~ce in this case involves dishonorable discharge, forfeiture 
o£ all pay and allowances due or to become due and confinement at hard 
labor for one year. Since the sentence is based upon a finding o! 
guilty of desertion and since the Board of Review has found the record 
of trial legally sufficient to support a finding of guilty of absence • 
without leave only, it is recommended that the period of confinen~nt 
be reduced to six months and that the execution of that portion o£ the 
sentence involving dishonorable discharge be suspended and that a post 
stockade be designated as the place of confinement. 

3. This case is submitted for· the action of the Secretary of 
Y,ar for the reason that this 'office has been inforned that the 44th 
Infantry Division was inactivated on or about 30 November 1945. 

4. Inclosed is a form of action designed to carI"J into effect 

the recommendation hereinbefore made, should such action meet with 


your approval &~ 
2 Incls THOiJA.S H. GREEN 

1 - Record of trial IJajor General 
~ - Form of action '.l.'he Judge Advocate General 

' Findings vaeated in part. C~ent reduced to six months but execution 
of portion involving dishonorable discharge suspended As ~di.tied 
sentence executed.GCMO 36, ·s March 1946). • 



W.AR DEPARTMENT 
Ar1ey' Servioe Forces 

In the Office of The Judge Advocate General 
'Washington, D. c. 

SPJGK - CM 294896 
2 3 DEC 1~4~ 

U N I T E D S T A T E S ) FORTY-FOUR.TH INFANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Camp Chaffee, .Arkansa.s, 15 

Private First Class. Y.A.RCUS ) November 1945. Dishonorable 
F~ULKNER, JR (17014759), 44th ) discharge aild confinement for 
Cavalry Reconne.iseano& Troop, ) one (1) year. DiscipliDa.l'Y' 
44th Infantry Division. ) Barre.oles. 

_____........,..____________________ 


HOLDING by the BOA!m OF REVT!:.,W 
MOYSE, KUDER and WINGO, JUdge Advocates. 

1. The Board of Review has examined the record of trial in the ca.se 
of the soldier named above. 

2. Accused was charged with two absences without leave, one for 31 
days (Specification 1 of Charge I) e..nd the other for less than 1-1/2 days 
(Specification 2 of Charge I), and was found guilty only of the latter un­
authorized absenoe. The record of trial is legally sufficient to support 
this finding. He was additiona.lly charged with larceny of an automobile 
as follows a 

CHARGE Ila Violation of the 93rd Article of War. 

Specifica.tiona In that Private First Class M&.rcua Faulkner, Jr., 
44th Cavalry Reconnaissance Troop, did at Fort Smith, Arkansas, 
on or about 10 October 1945, feloniously ta.k:e, steal, and drive 
away a privately owned automobile, Willys Model 441, Americar, 
4 Door Sedan, Year 1941, Motor Number 72636, Serial Auto Body 
Number,72178, License Number 1D5897, New York State, Value about 
$982.00, the property or CH (Captain) Beller, 44th Infantry 
Division. 

The findings of the court as to this charge and 1 ts specirica.tion were a.a 
follona 

"or the Specification of Charge II1 Not guilty. 
"Of Charge IIa Not Guilty. but guilty of violation of Article 

of \Var 96. in that you were, in the vicinity or Clarksville, 
Arkansas. on or a bout 10 October 1945, wrongfully in 
possession of a. privately owned automobile, Willys Model 
441, .Al!lerica.r, 4 Door Sedan, Year 1941, Motor Number 72636, 
Serial Auto Body Number 72178, License Number l-D5897, New 



York State, value about $982.00, property.of Captain Beller, 
· 44th Infantry Division, known by you to be stolen and did 

on the same date seripusly ~a.mage same." 

One previous oonviction by a summary court-martial for failure to repair a.t 
the fixed time for night drill on 17 January 1945 was considered by the court. 

·Intha.t case aocused wa.s sentenced to confinement a.t hard labor for one month 
and forfeiture of $18.06 of his pay. In the instant case he was sentenced 
to be dishonorably discharged the service, to forfeit all pay and allows.noes 
due or to become due, and .to be confined at ha.rd labor for one year. The 
reviewing authority approved the sentence and forwarded the record of trial 
(or action under Article of War so½. 

3. The form of the findings is contrary to that recommended in both 
the Y...a.nual for Courts-~Artial, 1928 (pars. 78b and o, and Appendix 6, P• 
267), and War Department TM 27-255, M.litary Justice Procedure (Secs. 105-107, 
and Appendix, p. 156), and is subject to marked criticism, but the Board of 
Review considers that the real issue involved is whether or not the offense 
of which the court sought to find accused guilty is a lesser included offense 
of that charged, namely, larceny. Since the Board has resolved this question 
in the negative, a. oonsideration of the technical sufficiency of the form of 

/ the findings would be ~uperfluous. 

' 4.- The controlling principle in the determination of the propriety 
of the substitution of an included offense by a oourt-Jll8..rtial is found in 
the following extract from paragraph 780, Manual for Courts-h~rtial, 1928, 
page 65_ (see also T1I 27-255,par.106)1 ­

. , 

"Lesser Included Offense • ..; If the etidenoe'fails to prove 
the offense charged but does prove the conunission of a lesser 
offense neoessarily included in that charged, the oourt may by 
its findings except appropriate words, etc., of the specification, 
and, if necessary, substitute others instead, finding the aooused 
not zuilty of the excepted matter but guilty of the substituted 
1118.tter. • • *". (Underscoring supplied). 

, Larceny is the "taking and carrying away, by trespass, of personal 
,:: property which a trespe.s s er ~ to belong either generally or specifically 
:!:to another with intent to deprive such owner permanently of his property 
f:therein" (MCM, 149~) (underscoring supplied). Unless there is a tresp13-ss 
· ~by the offender in the appropriation of the property or an intent to convert 

an article e.t the time it is purportedly borrowed or hired, or unless the 
possession is obtained by some means which may be assimilated to trespass 
by reason of the artifice employed in obtaining possession there can be no 
larceny (idem). As set forth in yhe Manual (idem) the elements of the 

. offense are a -- · 

"(a) The taking by the aooused of the property as alleged; 
(~) the-carrying away by the aooused of such property; (2) that 
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such property belonged to a oertaih other person named or:described; 
(d) that such property was of the value alleged, or of so:ine value; 
and (e) the facts and circumstances of the case indicating that 
the taking and carrying a.way were with a fraudulent int6nt to 
depriv·e the owner permanently of his property or interest in the 
goods or of their value or a. pa.rt of their va.lue. 11 

· 

while, therefore, at lea.st temporary possession'of a stolen article by the 
offender is necessary (idem) the required possession is clearly that which 
the offender obtained by virtue of his having "ta.fen the property" in one 
of the inhibited methods previously described, and it is unlawful possession 
thus obtained and only such possession that is necessarily included in 
larceny. The very finding negatives such possession - by its action the 
court specifically found that accused had not stolen the automobile but 
merely had unlawful possession of it with knowledge of its having been 
stolen, .very apparently by some third person, for otherwise it may be safely 
presumed that the court would have found accused guilty of larceny. Certainly 
it would be charging the jury with doing a vain, inconsistent and meaningless 
act to conclude that it intended to exonerate the accused of having stolen 
the automobile and at the same time to hold that accused had unlawful posses­
sion of an automobile which he had stolen. In our opinion the court's find­
ing is equivalent to a conclusion that accused obtained possession of or 
received stolen.property other than by having stolen it himself, an offense 
not included in but separate ·aild distinct from !arceey (see CM 120948, 
120$49, Dig. Op. JAG 1912-40 (451) (43), P• 327). 

It goes without saying that unlawful possession ~.ay be obtained 
in numerous ways. As pointed out in CM 151032, Yewell et al, in which the 
Board of Review held that a finding of unlawful possession of certain 
personal property was not a lesser included offense of larcenya 

/ 

115. The offense of which Privates Yewell, Strakey and Liles 
were convicted, i.e., unlawfully having the automobile in their 
possession, to the prejudice of good order and military discipline, 
in violation of the 96th Article of War, is not necessarily included 
in the offense of larceny of the automobile. A charge of laroeny 
obviously includes the element of being in unlawful pos~ession·o~ 
the thing alleged to have been stolen, but ft. does not include all 
kinds of unlawful possession of that thing. For example, one might 
innocently and in good faith purchase a stolen article from a thief, 
believing the latter to be the owner thereof, and thus come into 
unlawful possession of such articleJ but such unlawful possession 
would not be the kind included in larceny. Here the accused were 
found guilty of unlawful possession without specifying the kind or 
unlawful possession. Since a.11 kinds· of unlawful possession not 
included in larceny were not excluded from the findings or guilty 
the convictions in this case are not of an offense necessarily in­
cluded in the offense alleged and for which the aocuaed were tried 
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and the findings of guilty were theref-ore unauthoriz.ed and illega.1.· 11 

This holding wa.s approved by The Judge Advooate General in an.opinion rendered 
to the reviewing authority in CM 198798, Sherwood, whioh invol;ved the iden­
tioal questions 

115. The case of Yewell, et.al, has not been overruled. There 
may be wrongful possession which is in no way connected with la.roeey-~ 
and not a lesser included offens-e of larceny, and therefore is not · 
'necessarily included in that charged' {Par. ·18 c, 1LC.M., 1928JC~l51032, 
Yewell, et al). - ' · 

116. While the evidence in the instant case may have warranted 
conviction of larceny on the theory that accused was found in posses­
sion of reoently stolen property and made no explanation of .suoh 
possession, the court by its finding acquitted him. of larceny. Un­
doubtedly, therefore, the court was not convinced that he oame into 
possession of the property by trespass •. The findings do not indicate 
how he acquired possession of the tickets which they describe a.a 
•wrongfully' in his possession. Trespass being eliminated and the 
kind of wrongful possession not being specified, it cannot be said . 
that the offense found was necessarily included in that charged ­
larceny. 

11 '.i'ha Board of Review has held recently that on a charge of 
larceny of an "automobile, an aocused may be found guilty of wrong­
ful conversion, but there the identical trespass and asportation 
remain and only the intent permanently to deprive is changed in 
the findings or action. Such oases furnish no precedent for sustain­
ing the findings in this case.• ~ 

The opinion is thus summarized in Digest of Opinions of The Judge· Advocate 
General, 1912-1940, section 451 (43), page 328a 

"Accused was charged with larceny of six Y.M.C.A. coupon 
books, under A.W. 93, and found not guilty of larceny but guilty­
of wrongful possession of them, under A.W. 96. The. court by its 
finding acquitted him of larceny. The findings do not indicate 
how he acquired possession of the tickets which they des.oribe as 
'wrongfully' in his possession, but undoubtedly the court was 
not convinced that he came into possession of the property by 
trespass. Trespass being eliminated and the kind of wrongful 
possession not being specified, it cannot be ,said that the offense 
found was neoesaarily included in ~hat charged, viz, larceny. 
There may be wrongful possession which is in no way connected 
with larceny, and not a lesser fhcluded offense of larceJJiY• 
C.M. 198798 (193~). 11 

It is, of course; apparent that the find.in~ that accused "did on the same 
day seriously damage same" (the automobile) is not a lesser included offense 

I 
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ot lt.roeny. A/J the Boa.rd finds the reoord ot trial lega.lly insufficient 
. to support the findings of guilty ot Charge II and its speoification, the 

only offense ot which accused wa.s properly found guilty was absence without 
leave from about 2000 lO Ootober 1945 to about 0630 12 October 1945. 
Therefore, while the sentenoe imposed is legal in the opinion ot the Board 
it is exoess i ve. 

3. For the reasons stated, the Board of Review holds the record ot 

trial legally insufficient to support the finding of guilty of Charge II 

"a.nd its speoification, and legally sufficient to support the finding of 

guilty of Charge I and Speoification 2 thereof and the sentence. 


~~.·, Judge.AdTooate 

J,f.f/,,..;.., 4- /{w!Lf , Judge Advooa.te 
7 

C:aaf Cd. al~ ' Judge Advooa.te 
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SPJGK - CM 294896 1st Ind 

Bl ASF, JAGO, Washington 25,'i>.c. 

TO, The Secretary of War 

1. In the case of Private First Class Marcus Faulkner, Jr. (17014759), 
44th Cavalry Reconnaissance Troop, 44th Infantry·Division, attention is in­
vited to the foregoing holding by the Board of Review that the record of 
trial.is legally insufficient to support the finding of guilty of Charge II 
and its specification, and legally sufficient to support the finding of 
guilty of Charge I and Specification 2 thereof and the sentence. 

2. I concur in the holding by the Board of Review and for the reasons 
therein stat~d recommend that the finding of guilty·of Cha.rge II and its 
specification be vacated. AB the only offense of which accused we.a properly 
found guilty was absence without leave from about 2000 10 October 1945 to 
about 0630 12 October 1945, I further recommend that only so much of' the 
sentence qe approved as provides for confinement at hard l.a.bor for two 
months and forfeiture of two-thirds of aocu~ed's pay per month for a like 
period, and that a post guardhouse be designated as the place of confinement. 

3. This case is submitted for the action of the Secretary of -i'iar for 
the reason that this office has been informed that the 44th Infantry Divi­
sion was inactivated on or about 30 November 1945. 

4. Inolosed is a form of action designed to carry into effect the 
reooinmendation hereinbefore ma.de, shou such action meet with your 
approval.. 

2 Incls THON,AS H. GREEN 
1. Record of trial :Major Genera.l 
2. Form o~~~~-- _T1l!, Judge Advocate General 

( Findings ~nd sentence vacated in pa1!•. GCYO J8, 5 March 1946). 
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WAR DEPARTMENT 
Arr:rfy Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGN 
CM ':S4897 

UNITED STATES ) 
) 

44TH INFANTRY DrVISION 

v. ) Trial by G.C.M., convened at 
) • Camp Chaffee, Arkansas, 15 

Private JOHN H. DUNCAN ) November i945. Dishonorable 
(44033ll?), Company F, 
114th Infantry. 

) 
) 

discharge and confinement £or 
one (1) year. Disciplinary 

} Barracks. 

HOLDrNG by the BOARD OF REVIEW 
LIPSCOMB, O'CONNOR and MORGAN, Judge Advocates 

l. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. · 

2. The accused was tried upon the following Charges and Specifi­
cations: · 

CHARGE Is Violation of the 96th Article of War. 

Specification: In that Private Jolm H Duncan, Company F, 
ll4th Infantry, having been restricted to the limits 
of the Regimental Area, did at Camp Chaffee, Arkansas, 
on or about 10 October 1945, break said restriction 
by going to Fort Smith, Arkansas. 

CHARGE tis· Violation of the 93rd Article of War. 

Specification: In that Private John H Duncan, ll4th In­
fantry, Compaey F, did at Fort. ·Smith, Arkansas, on 
or about 10 October 1945, feloniously take, steal 
and aid and abet in driving array a pri. vately owned 
automobile, ll'i~s Model 441, Americar, 4 Door 
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Sedan,.Year 1941, Motor Number 72636, Serial 
Auto Body Number 72178,, License Nuraber 1D5897, 
New York State, Val~e about $922.00, the pro­
perty of'., CH (captain) Beller, 44th Infantry 
Division. 

The accused pleaded not guilty to both Charges and Specifications and 
was found guilty of Charge I and its Specification and not guilty of 
Charge n and its Specification, "but guilty of violation of Article 
of War 96, in that you were in the vicinity of Clarksville, Arkansas, 
on or about 10 October 1945, wrongfully in possession" of the car 
described in the Specification, "known by you to be stolen and did 
on the same date seriously damage said automobile." After evidence 
was introduced of a previous conviction by summary court-martial of 
absence wit}:l.out leave for two days, he was sentenced to be dis­
honorably discharged the service, to forfeit all pay and allowances­
due or to become due, and to be confined at hard labor,. at such place 
as the revi~ng authority might direct, for one year. The revie"td.ng 
authority approved the sentence, designated the United States Dis­
ciplinaxv Barracks, Fort Leavenworth, Kansas, as the place of con­
finement, and forwarded the record of trial for action under Article 
of War 5o½. ' · ,· · · 

J. The evidence is legally sufficient to support the findings 
. of guilty of Charge I and its Specification. The findings as to 
Charge II and its Specification 'Which, as drawn, alleges the larceny 

" 	 of an automobile in violation of Article of War 93 presents the only 
problem requiring discussion. Despite the gross irregularity as to 
form, it is clear that the court found the accused not guilty of the 
larceny of the car but guilty of wrongful possession of the car 
knowing it was stolen, in violation of Article of War 96.· That ·part 
of the finding which alleges that accused damaged the car bears no 
relationship to the offense charged and may be rejected as irrelevant 
and non-prejudicial surplusage. 

4. The finding that accused was in the wrongful possession of 
the automobile knowing it was stolen is supported by the evidence, but 
the question arises whether such finding is permissible under a Speci­
fication all~ging larceny.· The court cannot by substitutions and ex­
ceptions find an offense different in nnature or identityn from the 
offense charged, although it may find an offense 11necessarily included 
in that c~arged" (MCM, 1928, par. 78~). 

The specific p~oblem here presented was considered by the 
Board of Review in CM 294896., Faulkner, a companion case to the pre­
sent one. It was there held that the offense of wrongful possession 
of an automobile knowing it was stolen was not necessarily included 
in the offense of larceny of the car.· This conclusion is sound, and it 
is hereby adopted and followed. 
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5. For the reasons stated the Board of Review holds the recorci 
of trial legally insufficient to support the findings~£ guilty of 
Charge I! and its Specification. Furthermore, since the maximum 
sentence £or the only offense sustained, breach,of ~estriction, is 
forfeiture of two-thirds p?J.Y and confinement at hard lpbo:f for one 
month', the Board of Review holds the record of trial legall:r suffi­
cient to support only that DDlCh of the sentence. " 

~ t~dg• Advocate. 

-,; ·Yl-tr/'..'.{{yX//1,,M. , Judge Advocate.~+Judge Advocate. 



SPJGN-CM 294897 1st Ind ;...;····· 


Hq ASF, JAOO, Washington., D. C. 

TO: The Secretary of War 


1.· In the case of Private John H. tuncan (4403311?), Company F, 

114th Infantry., attention is invited to the foregoing holding by the 

Board of Review that the record o! trial is legally insu.f.t'lcient to 

support the findings of ©1ilt7 of Charge II and its Specif1cat1.on., 

and legally sufficient to support the findings of guilty of Charge I 

and its Specification., and only so much of the sentence as provides 

!or f'orfeiture of two-thi1·ds pq and confi:ooment at hard labor £or one 

month. 


2. I concur in the holding by the Board of Review and for the 

reasons therein stated recomnend that the findings o! guilty o! Charge 

II and its Specificati.on and so much of the sentence as is in excess 

of forfeiture of two-thirds pay and confinement at hard labor for one 

month be vacated and· that all rights, privileges and property of which 


. accused has been deprived by virtue of that part of the findings and 
sentence so vacated., be restored., and that the sentence as· thus modi­
fied be ordered executed. 

3. This case is submitted for the action of' the Secretary of War 
for the reason that this office has been informed that the 44th Infantry 
Division was inactivated on or about 30 November 1945. 

4. Inclosed is a form of action designed to carry into ef'fect 
the reconmendation bareinbefore made, sh:>uld such action meet with your· ' 
approval•. 

2 Incls · THOMAS H. GREEN 
l - Record o! tr1.a1 Major Ge:ooral. 
2 - Form o:r action The ~udge AdVocate General---. 

( Findings and sentence vacated in part. GCMO 77, 5 .lilarch 1946). 
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WAR DEPARTMENT '• 
Army Service Force, 

In the Offioe of The Judge Advocate General 
Washington, D. c. 

SPJGK - CM 294 913 

17·JAN 1946 
UNITED STATES 	 ) ARllaY AIR FORCES 

) EA.STERN FLYING TRAINING COMMA.ND 
v. 	 ) 

) Trial by G.C.M., convened at 
First Lieutenant DUDLEY K. Turner Field, Albany, Georgia, 
DRAPER (0-1548740), Air 5 November 1945. Diamissal. 
Corps~ l 

OPINION of the BOARD OF REVIEW 
MOYSE, KUDER aJJd WINC-0, Judge Advocates. 

-----------~-----------------­
1. The Boa.rd of Review has examined the record of trial in the case 

of the of'f:i,cer named above and submits this, its opinion, to The Judge Ad­
vocate General. 

,• 
I 

~. The"6.ooused was trµd upon the fo~J.owing Charges ~nd Speoifioatio~ z 

CHARGE Ia Violation of the 94th Article of War; 

Specification la ' ,{Finding of 	not guilty). 

Specification 21 (Finding of 	not guilty). 

Specification 31 (Finding of 	not guilty). 

Specification 41 In that First Lieutenant Dudley K. Draper, 
Squadron B, 2109th A.AF Base Unit, Turner Field, Albany, 
Georgia, did, at Fort Jackson, South Carolina, on or a.bout 
31 Ml.rah 1943, present for payment a claim against the 
United States by presenting War Department Form 336, Reviaed, 
Pay and Allowance Account, for the month of Mu-oh 1943, to 
Finance Officer, at Fort Jackson, South Carolina, an officer 
of the United States duly authorized to approve and pay such 
claims, in the amount of Two lrundred Seventy-two.Dollars and 
Forty-eight Cents (;272.4~), for services alleged. to have 
been rendered to the United &tates by the said nrst Lieutenant 
Dudley K. Draper, which claim was false and fraudulent in that 
it omitted as a debit on said Pay and Allowance Account a 
Class "E" Allotment in the sum of One Hundred Twenty-five 
Dollars ($125.00), made by the said First Lieutenant Dudley K. 
Draper. and was then known by the said First µeutenant Dudley 
K. Draper to be false am fraudulent. 

NOTEa Specifications 5 to 22 inclusive are identioal in form with 
Speoifioa.tion 4 except as to date presented and period oovered, 
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. place where presented, location of the finance ·orfioer to 
· whom presented e.nd amount, which excepted matters are as 

follows, respeotively,1 

Da.te pre­
sented and Looa.tion of 
period oov- Pla.oe where Fine.nee Officer 

Spec. ered presented to whom fresented Amount 

6 30 Apr 1943 

6 31 Mly 1943 
7 30 June 1943 
8 31 July 1943 

9 31 Aug 1943 
10 30 Sept 1943 
11 31 Dec 1943 

12 31 Jan 1944 
13 29 Feb 1944 
14 31 Mir 1944 
15 30 Apr 1944 

16 31 May 1944 
17 27 June 1944 

18 20 July 1944 l

Fort Jackson, 
South Carolina 

It 

ti 

Maxwell Field, 
Alabama. 

n 
ti 

Newport AA.Fld, 
Newport, Arkansa.a 

" 
II 

n 

Blytheville A.A.Fld, 
Blytheville, Ark. 

II 

n 

m..xwell Field, 
for June 1944 .Alabama. 

n19 31 July 1944 
20 31 Aug 1944 . II 

Fort Jackson, $ 268.98 
South Carolina. 

It 272.40 
n 174.60 

Maxwell Field, 50.00 
Ala.be.ma. 

II 185.10 
n 95.97 

CIU!lp Joa T. Robinson, 288. 74 
Ark. 

n 289.99 
II 288.59 
II 289.99 

Walnut Ridge AAFld 197.63 
Walnut Ridge, Ark. 

II 381.66 
Blytheville AAFld,. 245.00 
Blytheville, Ark. 
Ms.x;vell Field, 44.29 
.'Alabama 

ti 313.99 
II 289.99 

21 (Finding ot N6t Guilty) 
22 31 Oot 1944 Blytheville AAFld, Blytheville AAFld, 139.30 

for Sept. 1944 Blytheville, Ark. Blytheville, Ark. 

CHARGE II1 Violation of the 95th Article of War. 

Specification 11 In that Fi.rat Lieutenant Dudley K. Draper, 
•••,did, a.t Fort Jackson, South Carolina, from about 
December 1942 to a.bout J1me 1943, with intent to deceive, 
officially certify on Wa.r Department Form 336, Revised, Pay 
and Allowance Account, for pay and allowances each month 
beginning with the month of December 1942, to and including 
the month of June 1943,. to the Fina.nee Officer, at Fort 
Jackson, South Carolina., that the statement and account a.a 
sta.ted on ea.oh of the said War Department Forms 336, was true and 
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oorrect, which statements were known by the said First 
Lieutenant Dudley K. Draper, to be untrue in tha.t a. Class 
"E" Allotment in the sum or One Hundred Twenty-Five Dollars 
($125.00) theretofore authorized. by the sa.id First Lieutenant 
Dudley K. Draper, was not listed a.a a debit upon sa.id forms. 

NOTEa And six a.dditiona.l specifica.tions identical in form w1th 
Specifioa.tion l, exoept a.a to period oo~ered, pla.oe where 
certified, and location of finance officer to whom presented, 
which excepted matters a.re as follows, respeotivelya 

Location ot 

Speo. Time ma.de and · Place of Finanoe Officer 

---r period covered Certification to whom presented 


2 	 July 1943 to . Maxwell Field, J::a.xwell Fleld, 
Sept 1943 incl.· Alabama Ala.be.ma: 

3 	 Dec 1943 to Newport AAFld, Camp J. T. Robinson, 
March 1944 incl Newport, Ark. Arkansas 

4 	 Apr 1944 to Blytheville AAFld, Walnut Ridge AAFld, 
:Wl.8.y 1944 inol Blytheville, Ark. Walnut Ridge, Ark. 

5 June 1944 II 	 Blytheville AA.Fld, 
Blyti\eville, Ark. 

6 	 July 1944 to Maxwell Field, Maxwell Field, 
Sept 1944 incl Alabama. Alabama 

7 	 . Oct 1944 for Blytheville AAFld, Blytheville AAFld, 
Sept 1944 Blytheville, _Ark. Blytheville, Ark. 

_He pleaded not guilty to all.Charges and Specifications. He wa.s found guilty 
of Charge I a.nd a.11 its Specifications except ·Specifications 1, 2, 3 a.nd 21 
a.nd was found guilty of Charge II a.nd all its Specifications. No evidence 
of any previous con~iotionwa..s introduced. He was sentenced to be dismissed 
the service. The reviewing authority approved the sentence and forwarded the 
record of trial for action under Article of War 48. 

3. The competent evidence for the proseoution·as established by 
stipulation and from examination of documents properly ad.mi tted in evidenoe 
is swmnarJzed as followsa 

On 2 Octolirer 1942 accused authorized a.Class E allotment in the 
sum or $125 per month for an indefinite period of months, to the First 
National Bank, Aberdeen, Maryland (R. B, Pros. Exs. A-A, B). On the dates, 
for the periods. a.nd in the amounts alleged in the Speoifioatdions, accused 
presented for payment claims fviar Dept Forms No. 336 - Revised, Pay and 
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Allowance Account) to various Fin.a.nee Officers at Fort-Jackson, South 
Carolina., !Ja.xwell Field, Alabama, Camp J. T. Robinson, Arkansas, Walnut 
Ridge Arm:, Air Field, Blytheville Army Air Field, Blytheville, Arkansas, 
Walnut Ridge Army Ail:' Field, Wdnut Rid6e, Arkansas, and in each claim 
certified that the statement was true and correct (R. 8, Pros. &cs. A-A, 
D-Y). In ea.oh claim he omitted to debit any amount as a. Class "E" Allot­
ment (Pros. Ex. D-Y). 

Beginning with the month of December 1942, and for ea.oh month 
thereafter to and including the month of February 1945, the sum of $125 
was paid by the United States by check to the First National Bank, :: __ . ·. 
Aberdeen, Maryland and credited to accused's a.ocount (Pros. Exs. A-A,·•CJ.·' 
These were the only deposits credited to his account for the period between 
December 1942 and October 1943. On 5 January 1943 his account s_howed a 
credit balance of 90 cents. Although no checks were drawn against this 
account from 5 January 1943 to 19 April.1943, accused made a. withdrawal 
of $375 on the latter date and made withdrawals regularly thereafter (Pros • 
.Ex. c). During the entire period from December 1942 to February 1945 ac­
cused received monthly statements of his account with this bank for "most" 
but not all months (Pros. Ex. A-A). 

It was stipulated that accused "has reimbursed the government of 
the United States completely and in full for the amount improperly collected 
by him11 (Pros. Ex. A-A). 

On 21 April 1945, accused, after a.n explanation of his rights Onder 
Article of War 24, voluntarily signed the following statement a 

"I made a. Cl ass E Allotment during September 1942 while sta­
tioned at Aberdeen Proving C"1"ound, Maryland. 

"Upon transfer to Ft Jackson, South Carolina, my allotment was 
continued and deductions ma.de until I discontinued the Class E Allot­
ment in D'ecember 1942 while still at Fort Jackson. · 

11 I realized I was still receiving a credit to my be.nk account 
a.t the First National. Bank, Aberdeen, Tularyland, in the amount of 
$125.00 monthly. I didn't know from what source this money was coming 
since I had discontinued my Class E Allotment in December 1942. 

"At no time during the period of December 1942 and September 
1944 did I contact a.ny Personnel Of'ficer or Fina.nee Officer about this 
$1,5.00 monthly credit to my bs.nk acoount because I felt it ~ould be 
oorreoted automatically. 

. "I had $125.00 per month deducted from my pay for Class E 
Allotment while stationed at Buckley Field, ·Colorado, from October 
1944 through February 1945 pursuant to instructions from 1'i&jor Norris 
Shealy, Finance Officer, Blythenlb Army Air Field, Ark, prior to 
my departure from Blythenlle AAF to Buckley Field, Colorado. 

":My mother and father both died when I was a. very small boy. 
1hey were living in California. and I was in a convent in Montreal, 
Canada at the time of their death. 



"I a.m. willing to make,.complete retribution of the full amount 
of this overpayment providing I can make the necessary arra.ngments 
at this time to··borrow iufficient money from t. private source in 
order to clear this account. . 

''I have been advised of my rights under the 24th Article of War. 11 

(R. 7,8, Pros. Ex. A) 

4. · Aocused, after.being appriaed of his rights as t. witness, eleoted to 
remain silent (R. 10) • .·,· 

5. The accused is charged with presenting 22 false claims to· the United 
States knowing then to be false and of falsely certifying to their correct• 
ness with intent to deoei~. 
' ; 

The evidence is olear and uncontradicted that on 2 October 1942 
accused authorized a Class E allotment in the sum of $125 to be paid monthly 
to a named~ and that during the period from December 1942 to October 1944 
such ba.nlc received monthly checks in the sum of $125 and credited such a.mounts 
to accused's account. It is clear that on each of the 22 occasions alleged 
in the specificatio~ the accused signed a War Department Form No. 336-Revised 
(Pay and Allowance Account), certified to its correctness, omitted to make 
thereon any deduot~on for a Class E allotment, and then presented the voucher 
·to a fin.a.nee officer for payment. Thus the t,ct that the claims were presented 
by e.ocused and that they were false in that no .q.eduction was made for a Cle.as 
E allotment is clearly established. ' 

\ 
· The only question warra.ntin~.- discussion with reference to the 

Specifications of Charge I of which accused was ·foUild guilty is whether or 
not at the time he presented the false claims he knew or had reason to know 
they were in fact false. It is well settled that intent to defraud is not 
an essential element of proof in a specification alleging presentment of a 
fa.lse 9laim in violatio~ of Article of War 94, but only that accused knew 
the claims were false (CM 253323. McClureJ CM 241208. RussellJ CM 243683. 
BowlingJ Winthrop, Military law and Precedents, 2d Ed. Rev., p. 701). In 
duscussing this off,ense, Winthrop aays, 

"It is not the object or purpose of the party in transaction, 
but his knowledge that the claim is false, or fraudulent which is made 
by the Article the gist of the offence. If he knew, or ~e circumstances 
of the oase were such as properly to charge him with the knowledge, 
that the claim was a. fictitious or dishonest one when made or presented. 
·&:o~ • he is amenable to trial under this part of the Article J • • •• n 
{Winthrop • .Military Law and Precedents. 2d Ed. Rev, p. 701J see also 
CM 243683, BowlingJ MCM, 1928, par. 150~.) 

It is our opinion that t~e evidence is compelling that accused knew 
or should have known the claims were false. NJ. examination of a oon.solidated 
statement of his bank account for the period between 30 September 1942 and 
17 April 1945 reveals that for the first 13 months after 30 September 1942 
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no deposits were ma.de to his account except those made in the amount of 
$125 per month, yet checks were being regularly drawn on this account,ex­
cept for the period between 5 January 1.943 and 19 April 1943, a.nd on 30 
October 1943 his account showed a. be.la.nee of $325.67. It is therefore clear 
he knew the allotment ·wa.s being regularly paid, for to assume otherwise would 
be tantamount to assuming that when.he wal! drawing the checks he was issuing 
fraudulent checks. It ie also clear th.at he was reoeiving his bank state­
ments for "most" months and even a. cursory examination of such statements 
would have revealed that he was having the allotment credited to his account. 
Under such circumstances the conclusion is inescapable that a.ooused had know­
ledge or should have had lmowledge of the falsity of his cla.ims. 

The aoouaed made a. be.re assertion in a pre-trial statement that 
he discontinued his allotment in December 1942 but in no we.y attempted to 
substantiate this claim by evidence or explanation• .Any doubt, however, 
created by this assertion, supported by a possible inference that could be 
drawn from the fa.ct th.at for a. short period after 9 January 1943 he dretr 
no checks on hie account, was resolved in his favor by the court's action 
in finding him not guilty of the presentation of false cla.im.s knowing them 
to be false the first three months subsequent to his alleged discontinuance. 

6. The court's action in finding accused not guilty of presenting 
false claims in the months of December 1942 and January and February 1943 
has no bearing on the legality of its finding that he certified to the 
correctness of all the claims as alleged in Charge II. Even were suoh find­
ings inconsistent. it has been held repeatedly that the "better rule on 
principle and authority is that inoonsistent verdicts of guilty a.nd not 
guilty in the same criminai proceeding do not vitiate the former" (CM 
197115, Froelich. 3 B.R. 81J CM ETO 14531 CM 255203, King). 

It is the opinion of the Boa.rd ot Review, however. that the cir­
cumstances which created a reasonable doubt in the minds of the court that 
aooused presented false claims knowing them to be false in the months of 
December 1942 and January and February 1943 should under similar reasoning 
have created a reasonable doubt that he certified to those claims with in­
tent to deceive. The court apparently concluded that tor a short period of 
time accused may have believed that his allotment was terminated and there­
fore he had no knowledge of the falsity of those olaill!B presented duri:ng 
that period. It this reasoning be correot it would be contrary to reason 
a.nd logic to find that he certified to their correctness with intent to 
deoeive. It is there.fore the opinion of the Board that the record of trial 
is legally insut'.ficient to support the findings that accused certified the 
claims of December 1942 a.nd January a.nd February 1943 with intent to deceive~ 
It is clear however that the certifications in the remainder of these claims 
were made with intent to deceive·. At the time the certification was ma.de in 
each of these claims the accused knew such claim to be false, and thia. · 
coupled with the additional oiroumsta.noes clearly established the fraudulent 
intent. 
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On the face of the reoord it appears that the trial of the offenses 
alleged in Speoificatio?lB 1 and 2 of Charge II. which include the first ten 
of the false certifications, is barred by the Statute of Limltat ions set forth 
in Article of War 39. sinoe the commission of the offenses occurred more tha.n 
two years prior to thE:. arraigmnent of acoused. The 'accused however did not 
assert his right to plead the Statute of Limitations in bar of trial either 
by a special plea or by evidence of ~he statute and its applicability under 
his plea to the general issue. In the absence of such an assertion. a plea 
of the Statute of Limitations in ba..r of trial is not asserted by a plea of 
not guilty to the general issue (CM 231504. Santo. 18 B.R. 235). 

7. War Department records disclose that this officer is 26 years of 
age. is married. and attended high school for 3-1/2 years but, did not 
graduate. He served as an enlisted man'. in the thited States .Army from 
22 July 1937 to 23 May 1940. He reentered the service on 11 October 1940 
a.nd upon later attendance at .and completion of the course prescribed by 
the Ordnance Officer Candidate School, Aberdeen Proving Ground, Maryland, 
was commissioned a temporary second lieutenant in the Army of the United 
Ste.tea on 5 September 1942. He was promoted to first lieutenant on 13 
Ml.rch 1943. As a civilian his occupations were meoh.anio's helper, laborer, 
and carpenter's apprentice. 

8. 1he court was legally constituted and had jurisdiction of the 
person and the offenses. Except aa noted, no errors injuriously affect­
ing the substantial rights of the accused were committed.during the trial. 
For the reasons stated, the Bos.rd of Review is of the opinion th.at the 
record of trial is legally1 sufficient to support only so much of the 
findings of guilty of Specification l. Charge II, as involves a finding 
that accuaed did ma.k:e false official certifications as alleged from Mlroh 
1943 to June 1943, legally sufficient to support all of the other findings 
of guilty and the sentence and to warrant confirmation of the sentence. 
Dismissal is mandatory upon conviction of a violation of Article of War 95 
anl:i is authorized upon conviotion of a violation of Article of ~ar 94. 

~~$~ , Judge Advocate ---~W"fZ:t:t ,4 ....._./0~__________ ,............._..,./___ _ ·Judge Advocate 


__~_a.,J___,,"""""·_W._k)'""'__ . ...,~=,;.;:;:;i=·-----·' Judge Advocate 



SPJGK • CM 29491S 1st Ind J,. ;_, c:i 0 1946 · 
i\l! .;.. ·~ l 

Bl A.SF, JAGO,. Wa.shington 25,. D. C. 

Toa The Secretary ot Wa.r 

·1. Pursuant to Executive Order No. 9556,. da.ted May 26, 1945,. there 
are transmitted herewith tor your action the reoord ot trial 8.lld the 
opinion of the Boa.rd of Revielf' in the case ot Firat Ueuten&nt Dudley K. 
Draper (0-1548740), Air Corps. 

2. Upon trial by general court-martial tbia officer was_ found guilty 
of presenting to the United States 18 i'a.lse cls.ims knowing them to be 
false in violation of Article of War 94 (Specii'ioations 4-20, 22, Charge 
I), and oi' falsely oe.rtifying to the correctness of 22 ola.ims with intent 
to deceive,. in violation oi' Article ot Wa.r 95 (Specifioation.s 1•7, Charge 
·II}. No evidenoe ot any previous oonviction we.a introduced. He was sen­
tenoed. to be dismissed the servioe. The reviewing authority approved 
the aentenoe and tonra.rded the record ot trial tor action under Al'ticle 
ot War 48. 

3. A aumma.ry of the nidenoe ma.y be found in the aooomp~ng opinion 
of the Board ot Revin. The Board of Review ia of the opinion that the 
reoord of trial is legally sutfioi ent to support only ao muoh of the find­
ings ot guilty of Specification 1,. Charge II, as·involvee a finding that . 
the accused clid malce talae official oertitioationa as alleged from Me.roh 
1943 to June 1943, but lega.lly sufficient to support all of the -other find­
ings ot guilty and the sentence e..nd to warrant contirma.tion ot the sentenoe. 
I concur in that opinion. 

On 2 October 1942 the a.ccused authorized. a Class E allotmem 
in the swn of $125 per month to be paid to a. na.med ba.nk. Between Maroh 
1943 and October 1944, while the allotment was being regularly paid to 
the bank each month, he certified as true and oorreot and presented to 
various finance offioers of the United States, 18 claims for pay,. failing 
in each olaim to make any deduction for the Class E allotment. He re­
ceived monthly statements ot his aocount with the bank: for "most" months 
and sta.rting in April 1943 ma.de regular withdrawals from tru, acoount. 
No affirmative action on his part was taken to correct the overpayments. 

Aooused' a only exple.na.tion tor hia conduct was oonts.ined in a 
pre~trial statement in which he asserted that he "didn't know from what 
source this money was coming since I ha.d discontinued ~ Cla.ss E allot­
ment in December 1942," and that he took no action with reference to the 
overpayments because he 11felt it would be correoted autom.atically. • 

Despite the tact tha.t full restitution has been made, suoh 
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conduct on the part of an officer o.ver 'so extended a period clearly 
warrants dismissal. I therefore, recommelld that the sentence be con­
firmed alld oarried int.o execution. 

4. Inolosed ia a. form of on--~esigned to carry into execution 
the foregoing recommellda.tion, hould it illeet with your approval. 

2 Inola THOMAS H. GREEN 
l. Reoord of trial. Major General 
2. Form of aotion The Judge Advocate Genera.l 
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WAR DEPARTMENT 
~ Service Forces 

In the Of'fiC?e of ~e Judge Advocate General 
Washington, D. C. · 

SPJGN-cM '294971 

) SERVICFS OF SUPPLY 
UNITED STATES ) · CHINA mATER 

) 
v. 

Private ·First Class WILBORN 
K. STEVENS (34370799) 1 527th 
Ordnance Heavy Maintenance· 

) 
) 
) 
) 
) 

Trial b;r o.c.». 1 convened at 
APO 627, c/o Poatmaater, New 
Yorlc, N. i., 28 September 1945. 
To be aho.t to death. with 
muaketr.,. 

Tank Company. ) 

OPINION of the BOARD OF REVIEW 
, LIPSCOMB, O'CONNOR and MORGAN, Judge Advocates 

---·- ­
1. The Board ot Review has examined the record of trial in the 

case or the soldier named above, and submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi ­
cations: · ­

CHARGE Is Violation ~ the 92nd Article of War. 

Specification: rn that' Private First Class Wilborn x:. 
· 	 Stevens,' 527th Ordnance Heavy Maintenance Tanlc Compaey, 

APO 2721 alias Kelly Stevens, alias Steve Kelly, did, 
at Chanyi. 1 China, on or about ::S Ju.]y 1945, "with malice 
aforethought, willfully, deliberately, feloniously, 
unlawfully am with premeditation kill one Private 
First Class William L. Waller, 346.36.:3081 S2'7th Ordnance 
Heavy Maintenance Tank ColI!pS.ey' 1 a human being, by 
shooting him with a pistol. 

CHARGE ll: Violation of the 93rd. Article of War. 

Specification: In that Private First Class Wilborn K. · 
Stevens, 527th Ordnance Hea'VY' llaintenance Tank Company, 
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A.PO Z'/2, alias Kelley Stevens, alias Steve Kelly, did, 
at Chanyi, China, on or about ~ July 1945, with.in­
tent to do him bodily harm, commit an assault upon 
Private Earl v. Rowe, 34675'198, 527th Ordnance Heavy 
Maintenance .Tan.le Company; by shooting him in tba body 
llith a 'dangerous weapon, to wit, a pistol. 

Accused pleaded not gitllty to, an:i was found guilty of, all Specifica­

tions and Charges. He was sentenced to be shot to deatJi with musketry. 

The reviewing authority approved the sentence and forwarded the record 

of trial to the Comnanding General of the · China Theater, who confirmed 

the sentence, but Td.thheld the order of execution, and transmitted the 

record of trial to t.he Branch Office or The Judge Advocate General in 

that theater. Subsequent thereto the Comna.nding General of the China 

Theater was divested of tba powers heretof'ore conferred upon him to 
confirm sentences imposed as the result or trial by general court­
martial., and the Branch Office of The Judge Advocate General for that 
theater was inactivated. The record was accordingly forwarded to this 
office "l'lhere it has been reviewed pursuant to Articles of War /J3 and
so½. . 

3. The evidence for t.he prosecution shows that ·at about 8:00 p.m • 
. ·on 29 July 1945 the accused, who was then stationed near C.ha!Vi, China, 

returned to his quarters and stated to a tentma.te that he bad been 
dOfflltown during the afternoon and had been in a fight nth Pr1vate First 
Class William L. Waller and Pri.Tate Earl v. Rowe, and that one· of them 
had bitten his nose. He asked his tentmate to lend him a .45 caliber · 
automatic pi"stol. The request was refused and the explanation male that 
the gun could be used only for guard duty or convoy duty•. Arter playing 
a few phonograph records and examining lis injured nose in a mirror, the 
accused left his tent at about 9:00 o 1clock stating that he was·going to 
the dispensary to have his nc;,se dressed. His tentmate, who had known 
the ~ccused for two or three years, testified that the accused's con­
duct and appearance seemed to be natural and no different from other 
times (R. 5-7). 

At about 10:00 o 1clock on the same evening the accused came 
to the tent occupied by Privates Waller, Rowe., and others. He •fumbled 
with the door,• •mumbled something," and was let in by Private Raymond 
Winsatt who recognized the accused's voice. Winsatt observed that the 
accused had a •skinned" nose and •ld.dded about" it. The accused asked 
for Waller and Rowe and Winsatt pointed to their beds were they were 
asleep. The accused's further actions., as described by Private Winsatt, 
were, as tollOlrS: 

n/jhe accusei/ walked oTer to Waller I s bed, shook Waller 
a coupl.e times and said, •Waller, Waller ol1 boy. 1 He 
brought the •skid bar' up with his lett band, with his 
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right hand he ieveled the pistol, and shot into. Waller 
tld.ce. He pivoted to his right, shot once into R01re and 
he turned around an:i walked out of the tent; didn't 
bother me or say-a word• (R. 15). 

.. ' 
About 10,oo·o•clock the accused returned to his own tent. 

His nose had been dressed and he seemed to be natural. After entering 
he stated., "Well., I got •em, 11 and started p~ the phonograph. When 
asked what he meant by his statement, he replied, "Rowe and Waller,• 
and added that _•they won't find the gun," explaining that he had 
thrown it away {R. 7-e.,· 1.3). 

· J. medical examination which ns made of Pr1vate First Class 
William L. Waller on the evening of :!, July 1945 showed that he was 
dead as the result of gun shot wounds in the· chest (R. 41 l?; Pros. 
Ex. l). Private Earl Rowe was found to be suf.fering !rom a bullet 
~dwlil.ch pervaded the spinal column causing him to be completely 
par&:qsed from the chest down. His prospects of recovery were described 
as •practi~ ml• (R. 16-l?) • · ' 

. . 
4. Sergeant Clayton D1shman and Teebllieian Fi!th Grade Zelmer 

' Gosser te·stifi.ed tor the defenae .that the accused had a good reputa­
tion, ·had been awa;-o.ed the Good Conduct Medal, and was well liked in 
his organization. 'They had never heard of the accused's being in 
trouble and could,not believe that he could have committed such of­
fenses as those charged against him. (R. l.8-20). These 'Witnesses also· 
testified that the reputation of Rowe and Waller was not good., that 
they- d?;"ank •right smart;~• and .,,hen they- got together they- thought 
they were tough• (R. ZJJ. . . . · .· . · 

The accused., · a!ter being advised o! his rights to testify 
or remain silent, elected to testify.under oath. On the afternoon 
ot :!, July 1945 he and Gosser had gone into Ch.8D1i where they had 
consumed two quarts of gin and. shared another bottle with a third . 
soldi'er (R. 22, Z,). ,Ace1.1sed had then returned to his camp, and, after 
changing his ·clothes., had again gone to Charcy1 with another soldier. On 
:this occasion he had met Rowe and Waller ,mo invited him to have a 
drink with thE111•. , He and his companion joined Rowe and Waller, and to­
gether they- consUJIBd two bottles o! gin "Iiith ·the result that the accused 
became drunk (R. 221 28). Attar drinking Rowe and Waller ate d:iilner 
while the accused waited tor them. J.s the group started from the restau­
rant at the conclusion of the meal., the accused -.as struck behind the 
right ear and knocked half' way across the room. J. fight ensued between 
himsel!· and Rowe and Waller in 1il ich he was bitten on the nose and cut 
on ·the ear. He was beaten as though 'With a bat and the pain lasted, 
about two·weeks (R. 22-~., 26). 

. . 

The accused did not remember all. of the events which occurred 
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on that day subsequent to the fight, except that he did recall. 
being at the Military Police police station, going to bis tent, visiting 
the dispensary, returning to bis tent in a warrant officer•s jeep, and 
being in bis company's ord~ly room. He also recalled playing the . 
phonograph, but not the names of the records he played, thinking about 
the fight, and looking in a mirror at his injuries. He did not re­
member, however, asking for or taking a gun, nor of being in the tent 
occupied by Rowe and Waller (R. 23-2.5). He asserted that he did not 
know where the tent occupied by Rowe and Waller was, nor that Winsatt 
lived there, nor did he remember being in their tent (R. 23). His 
last clear recollection was of going into the care in which the fight 
occurred (R. 25). 

5. In the Specification of Charge I the accused is charged 1fith 
· the murder of Private First Class William L. Waller, the Specification 
alleging that the accused did, on or about 21 July- 1945, "1d.th malice .. 
aforethought, willi'ul.ly, deUberately, feloniously, unlawi'ull.y and with 
premeditation kill" the deceased. · ,. ;. 

Murder is defined .as •* * * t,he unlawful killing of a human 
being with malice aforethought.~ The lfOrd •unlawful• as used in this 
definition means "***without.legal justification or excuse.• A 
justifiable homicide is •.A. homicide done in the proper performance of a 
legal duty***•• An excusable hoJQicide is one"*** which is the 
result of an accident or misadventure in d:>ing a lawf'ul act 1n a law­
ful manner, or l'lhich_is cbna in self-de!'ense on a sudden affray,***•" 
The da!initi~n of murder reqlires that the death of the victim •* * * 
take place w.i.thin a year and a day o! the act or omission that caused 
it, * ·* *" (MCY, 1928, par.148!_). It is W:11versally recognized that 
the most distinguishing characteristic of murder is the elanent of 
"malice aforethought." The authorities, in explaining this tent have 
stated that the term is a technical one and that it cannot be accepted 
in the ordinary sense in which the terms may be used by the ~n. 
In the famous Webster case, Chief Justice Shaw explains · the meaning 
o! malice aforethought as follows: · 

"* * * Malice, in this de!i,ni_tion, is used in a 
technical sense, including not only anger, hatred, and 
revenge, but every other unlawful and unjustifiable motiTe. 
·rt is not confined to ill-'IVill towards one or more 1nd1Yi­
dual persons, but is inten~ed to denote an· action !lowing 
:trom any ld.cked and corrupt motive, a thing done malo. animo, 
where the fact has been attended with.such circumstances as 
carry in them the plain indications of a heart regardless o:t 
social duty, and fatally bent on mischief. And there.fore 
malice is implied from a:n.y deliberate or cru.el act against 
ano:t,her, however sudden" (Com.IOOmrealth v. Webster, 5 CUsh. 
Z16;' .52. Am. Dec. 711). 

4 


http:willi'ul.ly


Similarly, the Manual for Courts-Martial defines malice aforethought 
as follows: 

•Malice aforethought. - * * * Malice aforethought 
may exist when the act is unpremeditated. It may mean any 
one or more · of the .following states o! mind preceding or 
coexisting with the act or omission by which death is 
caused; An intention to cause the death o:t, or grievous 
bodily harm to, any person, whether such person is the 
person actually ld.lled or not (except when death is in­
flicted in the heat of a sudden passion, caused by adequate 
provocation); knowledge that the act which causes death 
11111 probably cause the death o.f, or grlevous bodily harm 
to, any person, whether such person is the person actu~ 
killed or not, although such knowledge is accompanied by 
indifference whether death or grievous bodily harm is caused 
or not or by a wish that it may not be caused; intent to 
conmit arry felony.** *._(MCM, 1928, par. J.48!). 

The uncontradicted evi'dence shows that the accused, after having 
· a f1.ght with Rowe and Waller on the arternoon of 29 July 1945, returned 

to his tent .f'rom Chanyi, played some phc;,nograph reco.rds, examined his 
inj-µred nose, and asked his tent companion .f'or a pistol. He thereafter . 
left his own tent, entered the tent occupied by Ron and Waller, and, 
as they slept, deliberately .fired two shots into Waller and one into . 
Rowe. Although the accused testified that he did n'.ot remember these 

· fatal events, he did not act as a drunken man, but rather in his normal 
and usual manner. This evidence excludes any reasonable inference that 
the accused acted in self defense or in the heat of sudden passion an:i 
compels the conclusion that the.accused, after brooding over his injuries, 
deliberately, with premeditation and malice aforethought, killed Pri­
vate First Class William L. Waller. by shooting him with J!J. pistol. Every 
elemnt of the crime charged is sustained by evidence beyond a reasonable 
doubt. · 

6. The Specificati.on of Charge II alleges that the accused .did, · 
on ~ July 1945, "1dth intent to do him bodily harm, commit an assault 

, 	 upon Earl v. Rowe ***by shooting him in the body Vii.th a dangerous 
weapon, to·wit, a pistol." 

The evidence, as set forth in the above paragraph, shom be­
yond a reasonable doubt that the accused, llith an obvious intent to 
do bodily harm, shot Private Earl V. Rolra as alleged, with the result 
that be suffered a severe paralysis of the body. The evidence is le­
gally sufficient, there.fore, to sustain every element o! the offense 
charged. · · ' 

7. Upon arraignment the ac6ised, through counsel, entered a 
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special plea or not guilty, asserting that the accused was "mentally 
deranged at the particular.~e" charged. The law member ruled, 

"***that the special plea as to the alleged mental 

derangement is really- a matter of defense, and it will 

be up to the defense to prove 1 t during the course ot 

the trial,, unless the defendant wishes to introduce 

medical testimony at this time relative to the mental 

condition or the accused, or the defense.desires a 

continuance." · 


The defense counsel having inquired if' he should change bis special plea 
to a plea of not guilty, the law member replied, "Yes, otherwise it will 
be assumed." Thereupon a plea of' not guilty was entered. to all Speci­
fications and Charges (R. 4). No evidence was offered either by the 
prosecution or the defense tending to overcome the presumption o! the 
accused's sanity. · 

The ruling of the law member was clearly erroneous. Although 
it is true that the initial burden of overcoming the presumption or sanity 

' ' Irests with the defense, requiring the q.e!ense to present, sufficient evi­
dence to raise a reasonable doubt as to the accused's sanity, the ulti ­
m,ate burden of proving mental accountability rests 'With the prosee11tion. 
This rule bas been con-ectly and authoritatively ~ated, as follow~: 

"Every person brought to trial before a court-martial 
is presumed to be sane and mentally accountable for the of~ 
tense charged against him. This presumption continues until 
sufficient evidence is presented, either by the defense or by 
the prosecution, which raises a·reasonable doubt to the con­
trary. In that event the presumpticm ~r the accused's sanity 
is vitiated, and a legal burden is placed upon' the_ prosecution. 
to prove, beyond all reasonable doubt, that the accused •as 
1 so far free f'rom mental def'eet, disease, or derangenent, as 

·to be able concerning the particular act charged both to 

distinguish right from wrong and to adhere to the right.• n 

(TB MED 201). . . ·-· 


Although the defense counsel is under an initial duty to present evi­
dence of an accused's mental deticiency., this burden, under the Manual 
for Courts-Martial, does not relieve the court from the duty of guarding 
the accused's right in this particular (MC-.r.l, 1928, par. 63,; TB MED 201). 

_There appears., however, no compelling reason in the present 
case which required the court to make such an inquiry, ?o.r there is no . 
evidence in the record to indicate that the accused was either permanently 
or temporarily insane on the occasion in question. The la,r JDE111ber• s ruling 
therefore, decided only a purely abstract proposition of la•.and did not ' 
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af'fect the substantial rights of the accused or prejudice the defense 
in any way. 

8. The sentence imposed by the court in the first instance was 
that the accused should be •hanged by the neck until dead.• On the 
same day this sentence was rendered the court was reconvened at the 
direction of the convening authority and instructed that an appropriate 
sentence, in accord with directions of the War Department I would be 
that the accused •be shot to death with musketry. 11 The court reconsidered 
its original sentence and sentenced the accused •to be shot to death with 
musketry.• Since an execution by shooting is deemed, in military law., 
to be less ignominious than hanging, the proceedings in revision in no 
way injuriously affected the &bstantial rights of the accused. MCM, 
19281 par. 10.3!• 

9. Tha charge· sheet shows that the ac~used is 24½ years of age 
and that be was inducted into the service on l5 September 1942. 

10. The court was legally constituted. No -errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the ·opinion of the Board of Review the record of trial 
is legally sut'f'i.cient to support the findings and sentence and to 
warrant confirmation thereof'. A sentence of death or imprisonment for 
life is mandatory upon a conviction of murder, in violation of Article 
of War 92. 

I 

\ 
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SPJGN-Cll ':194971 .•/ 1st Ind 
Hq ASF, JAGO, Washington 25, D. C. 
To:· The Secretary of War .. 

1. Herewith transmitted tor the action of the President are the 
record of trial and the op~on of the Board ot Review in the case of 
Private First Class Wilborn K. Stevens (34370799), 527th Ordnance Heavy 
Maintenance Tank Company. · 

2•. The offense in question was committed at Chanyi, China, on• 

':19 July 1945, and the sentence imposed by a generai court-martial was 

confirmed by.the Commanding General of the China Theater on 24 October. 

Thereafter, the record of trial was examined by the Board of Review of 


·the Branch Office of The Judge Advocate Genera1. for that comnand and 
held legally sufficient to sustain the findings of guilty and the sen­
tence. Subsequent thereto the Connnanding General of the China Theater 
was divested of the powers her~tofore conferred' upon him to confirm 
sentences imposed as the result of trial by general court-martial, ~ 
and the Branch Office of The Judge· Advocate General for that theater 
was inactiva!ed~ The record was accordingly forwarded for action 
pursuant .to Article of War /$. · 

· 3. I concur in the opinion of the Board of Review that the re­

cord of trial is legally sufficient to support the findings and the 

sentence and to·warrant confirmation thereof. 


4. The accused is approximately 24½ years of age and has been in 

the mi.li tary- service since 15 September 1942. 


5. The record shows that at about 8:00 p.m., on ':19 July 1945, the 
accused returned to his quarters from an afternoon spent at Chanyi and 
reported to a tentlll/jl,te that he had had a fight downtown 'With. Privates 
Waller and Rowe, and that one of them had bitten his nose. After playing 
a few phonograph records, he asked a tent.mate for a pistol, and, 
shortly after the reql,lest was refused, he left the tent for the de­
clared purpose of going to the dispensary to have his nose treated. 
At about 10:00 p.m. he entered the tent occupied by Privates Waller 
and Rowe and asked which were their beds. When they were pointed '.out 
to him he walked over to Waller's bed, said, ."Waller, Waller, ol' boy,• 
and lifting .the mosquito bar with his left hand he pointed a .45 
caliber pistol at the sleeping Waller and. fired two shots into his body. 
The accused then pivoted to the right and fired once at Rowe. The ac­
cuse.d was described as ha'Ving a ·"natural" appearan6e and as. walking 
no:nnally' and unexcitedly. Upon returning to his tent he stated, "I 
shot Rowe_ and Waller," adding that "theywon•t find the gun," ex­
plaining that he had thrown it away. As a result of the accused's 
violence Waller was killed and Rowe is reported to be completely and 

h:>pelessly paralyzed from the chest doirn. 
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The accused, who has been awarded the good conduct medal,. 
was described by "Witnesses as a good soldier and as well liked in 
his oompaey. A psychiatric report attached to the record states 
that the accused has a mental age of between six and seven years of 
age and an I.Q. of between forty-seven and fifty. This report con­
cludes with the statement that "In spite of these tests, the under­
signed officers feel that f:t:na acdusei/ has sufficient intellectual 
endowment to knovr the difference between right and wrong and to ad-· 
here to the right." Because the accused was thus classified as a lo)'I' 
grade moron, the Board of Review and the Assistant Judge Advocate ·: 
General of the China Branch Office who originally examined tba record· 
recommended that the death sentence imposed be commuted to life im­
prisonment. 

In view of the above recommendations, the previous good re­
cord of the accused, am. the evidence showing the accused's excessive 
use of intoxicating liquor on the afternoon preceding the offenses, I 
recommend that the sentence be confirmed, but commuted to dishonorable 
discharge', .forfeiture of all pay and allowances due or to become due, 
and confinement at bard labor for life, and that an appropriate United 
States Penitentiary be designated as the place of co~inement. 

6. Consi~ration has been given to letters addressed to the 
Under Secretary of War and to me by the Honorable Albert Gore, Member 
of Congress, dated 24 January 1946, in behalf of accused. 

7. Inclosed are a draft of a letter for your signature, trans­
mitting the record to the President for his action, and a form of 
Executive action designed to carry into execution the foregoing re­

• 

commendation should such action meet with 

4 Incls 
1 - Record of trial 
:2 - Dft. of' ltr. for 

sig. Sec. of War 
.3 - Form of Executive 

action 
4 - Two letters from 

Hon. Albert Gore 

THOMAS H. GREEN 
Major General 
The Judge Advocate General 

( 	Sentence confirmed but cor.muted to dishonorable discharge, tot.el 
f'or.f'eitures and confine,'lent for life. As modified ordered executed. 
GCID 66, 30 March l9L.6) • . 





WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. 

SPJGH-C1' 296014 

UNITED STATES· 	 ) .A.RMI .AIR FORCES WESTERN . 
) FLYING TRAINING CO:wa:tm 

v. 	 ) 
) Trial by G.C.M., convened at 

Second Lieutenant ROBERT F. Selman Field, Monroe, 
HOLDEN (0-787l4l), Air ~ Louisiana, 21 November 1945. 
Corps. ) Dismissal and total !or!eitures. 

OPINION o!. the BOARD OF BEVIE3' 
LIPSCOMB, O'CONNOR and MORGAN, Judge .Advocates 

l. The Board o! Revi81' has exam:l.ned the record of trial 1n the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the !ollowing Charges and Specifi. ­
cations: 

CHARGE I: Violation o:t the 93rd Article of War. 

Specification: In that Second Lieutenant Robert F. Holden, 
Air Corps, did, at Ellensburg, Washington, on or about 
19 October 1943, with intent to detraud,.:talsel.y indorse · 
the- name o:t Richard Holden to a certain Uni.tad States 
postal money order in the following words and !igurea, 
to wit: 

$ . 10472 Chicago, Kenwood Sta., lll. 341075 
*l Office nwxher serial number 
*2 
*S United States Postal Money Order 
10 Ident.ification Required dollarff II 
l5 Sep 23 194,3 22 cents POST.AL 
20 Postmaster at MONEY 
2S Amarillo. Texas ORIER 
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Pay amount stated above to order of payee named 
1n attached coupon., Not good for more than 
~est amount indicated on left hand margin. 
, - JXIy 4terat.ion or erasure renders the order void. 

Paying O!fice Ernest J. Kru.ete;en, 

Stamp Here Postuaster Postmaster 


Received payments 


Chicago, Kemrood Sta., Ill. ,To transfer ownership the 
10472 341075 person in whose ,!avor this 
office number serial number order is drawn must sign on 

Coupon for Paying Offi.ce lower line, writing the en­
Holder must not detach dorsee's name on the top 

twenty-two-dollars (I cents line. :More than one in-
write words for dollars dorsement is prohibited b;r 
Pay to: law. Ba:ok stamps are not 
Pyt. Richard Holden regarded as indorsements. 
Remitter: (stamped) TO: College Book Store 

s. F. Holden Chica o ill Pay to A/S J.w. Ekker, 89903234 
101 bark Kenwood Sta. '7:S Richard Holden. 38541056 Pqee 

11.0.B. Sep 23 1943 A. s Jack w. Ekker, 39903234 
c.o.n. ___ issuing office 
parcel number stamp here PAY TO c.w.c.E. 

COLLEGE BOOK STORE 

which said United States postal money order was a witing 
o.f a private nature, llhich might operate to the prejudice 
of another. 

CHARGE ll: Violation of the 96th .Article of war. 

Specification l: In that Second Lieutenant Robert F. Holden, 
Air Corps, did, on or about 2 October 1945, wrongfully 
and unlawi'ul.ly dr.i.ve an automobile on Catalpa Street, 
a public street in the city of Monroe, Louisiana, 
llhile under the in!luenee of intoxicating liquor., 

Specif';l.cation:2: In that Second Lieutenant Robert F. Holden., 
ilr Corps, was near West Monroe,, Louisiana., on or about 
3 October 1945, drunk and disorderly in Wli!orm in a 
public place to wit: Highway- No. 80 near "Il1.x1e rnnn. 
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The accused pleaded guilty to the Specification of Charge I and Charge I., 
guilty to Specification 1 of Charge II and Charge n., and not guilty to 
Specification 2 of Charge II. He was found guilty of all Charges and 
Specifications and sentenced to be dismissed the service am to forfeit 
all pa;y aoo allowances due or to become due. The revie'Wing authority 
approved the sentence and forwarded the record of trial £or action under 
Article of War JJ3. 

3. The evidence for the prosecution shows that., on 23 September 
1943., at Kenwood Station., Chicago., Illinois., Mrs. Fred Holden purchased 
United States Postal Money.Order nwwer 341075., which directed the post­
master at Amarillo., Texas., to pay the sum o:r $22.00 to the order of 
Private Richard Holden (Pros. Exs. l, lA, lB). Yrs. Holden placed the 
money order in an envelope and mailed it to her son, the named payee., 
at Amarillo Air Field, Amarillo, Texas. The letter was never received 
by the addressee but, instead, was delivered to the accused who was 
than taking na special course·as a prerequisite to cadet traini.ngn at 
the Central Washington College of Education, Ellensburg., Washington. 
Realizing that it had reached him by mistake, the accused., an enlisted 
man at the time, took the money order to his Commanding Officer., who 
stated that, because the true payee was not in the school,' •nothing 
could be done about it" aoo "dismissed" the accused with the remark 
that n1t was fjjiiJ problem11 (Pros. Exs. 1, 2, 5). When, four days 
later., no one bad called for the money order, the accused decided to 
cash it because ha "didn't know 'What else to do with it and it seemed 
like throwing away money to destroy the money order.• Accordingly., in 
the naI1B of the payee and supplying his own serial number., the accused 
indorsed the instrwoont to one J. w. Ekker in payment of an existing 
debt (R. 24, 25; Pros. Exs. l, 3-5). Ekker cashed the money order at 
the College Book Store., El.lenaberg., Washington, which, because or the 
forgery, sustained the loss until ultimatezy- repaid by the accused 
(R.- 26). 

At about 1500 hours on 1 October 1945, the accused drove !rom 
Selman Field, U>uisiana., stopped at the •Dl.xie Inn,• consumed about 
twenty-two bottles o! beer., and, although realizing that he was •very 

· drunk * * * and in no condition to be driving a car," proceeded to the 
nearby town of Monroe to keep an engagement with his •girl !riend. 11 

She saw at once that he was intoxicated and insisted on driving the 
car. They had something to eat at the Poland Sandwich Shop on South 
Grand Street and then went to 11 the cab stand behind the Frances Hotel. 11 

There they sat in the accused's car and consumed •a fifth o! whiskey.• 
When "civilian friends" appeared and expressed a .desire to join the 
couple, the accused volunteered to obtain "some cokes for chasers.• 
He drove away and, as he proceeded along Catalpa Street, his car was 
seen to •skid,• to "weave" .from one side of the street to the other, 
and to describe a 11 1]11 turn in the center or the thoroughtare. Three 
city police officers were nearby and signalled. the accused to stop 
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the vehicle. They .tound him cooperative but very much intoxicated 

(R. 14-21,; Pros. Eic. 5). 


On the night o.t 3 Oc"bober 1945, Sherif"! Coverdale of Ouachita 
Parieh, Louisiana, was ealle9- to the nD.1.xie Tourist Court," near the 
city of Monroe, because o.t a disturbance in one of the tourist cabins. 
The sberif"f took one Dorothy Ingram into custody and, as she was en­
tering the police car, the accused approached from 13he 11Dixie Inn" 
and inquired o.t the sheriff', bis deputy, and the woman, whether they 
were as. drunk as he. When the accused began to curse· and rejected 
the admonition of th_e sheriff •to mind bis ow business,• he, too, 
was taken into custody. Both the sherif'! and the deputy sherif".t con­
sidered the accused •highly intoxicated" and, because of bis "vile 

·language" and interference in their peri'orma.nce of duty, to be guilty 
o.t disorderly conduct (R. 7-12). In bis version of the events, which 
was contained 1n a pre-trial statell8nt introduced by the prosecution, 
the accused stated that, on .3 October 1945, he left Selman Field at 
about 1700 hours .. He stopped first at the •coronadoClub, 11 conBumed­
four bottles ,of ,baer, drove to •.Arui•s Cafe" for dinner, and, at about 
1830 hours, -.fent to the "r.dxie Inn. 11 During his stay there of about 
111½ hours• he consumad "eight shots of whiskey." When a lady was heard 
screaming on the outside of the building, he hurried out and found "a 
young lady with -two. small children" sitting in Sheriff Coverdale I s car. 
When the accused inquired as to- the' nature of the trouble, the sheriff 
said, •None of your business. You either shut up, or I 1ll take you in· 
for disturbing the peace." The accused, however, persisted in bis in­
quiry and was then taken into custody. He remained in the local jail 
until his girl .f'rbnd arrived the next afternoon and supplied $100.00 
as bail money (Pros. Ex. 5). . , 

4. F.irst· Lieutenant William E. Sawrie, appearing as a defense wt.t ­
ness, stated that during the two weeks period ldlen assigned to the Sales 
Commissary Office, the accused had shown himself to be conscientious 
and of good character (R. 29) •. First Lieutenant Robert A. Scardino 
had kno1m the accused tor approximately !ive months, had made several 
social calls with him, and :found that he had always conducted himself 

,· as an officer and a gentleman (R. 30). The accused; af'ter his rights 
relative to testitying or remaining silent had been explained to him, 
elected to remain silent (R~ 31). · . 

5. The Specification of Charge r alleges that the accused did, 

•on or about 19 October 1943, 'With intent to defraud, falsely indorse 

the name of Richard Holden to a certain United States postal money 

order **'*which * * * was a 111"1. ting of a private nature, which 

might.operate to the prejudice of another." This offense is set 

forth as a. violation of Article of War 9.3. 


· After defining forgery as •the. false and fraudulent making 
or altering of an instrument which. would, if" genuine, apparently impose 

. 
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a legal llability on another or charge his legal liability to his 
prejudice," the Manual tor Courts-Marti.a). {par. l49j) states that 
•some of the instruments.that are subjects of .torieey are*** or­

ders :tor delivery of money or goods.• 


, . The a_ccused, by his plea of guilty a.Di his full statement as _ 
to facts surrounding the incident, :treely acknowledged that he indorsed. 
the name of another. to a money order in which }?.e, the accused, had no\ ~ < 
been"named as payee, am that ha passed the instrument so indorsed to. ;.>· 
a third party tor value. Such conduct clearly constituted a forgery. - · 
That he. allegedly called his possession of the money order to the at ­
tention of his Comm.anding Officer and that he waited several days for 
the true payee to call for the money order cannot morally or legally 
justify his action in representing himsel:t as the payee arrl converting 
the proceeds to his own purposes. His admission that the money order 
was not intended !or him clearly reveals bis culpability. The findings 
of guilty of the Specification of Charge I are sustained beyond any 

· question of doubt. · 

6. , Specification l of Charge lI alleges that tha accused "did, 

on or about 2 October 1945, wrongfully and unlawfully drive an auto­

mobile on Catalpa Street, a public street in tha city of Monroe, 

Louisiana, while under tha in.nuance of intoxicating liquor." Speci#.::­

cat!'on 2 of Charge II alleges that the accused was, •near West lionroe~ 

Louisiana, on or about S October 1945, drunk and disorderly in uniform 

in a public plact to wits Highlray No. 80 near tDI.Jd.e ·Inn.•• Both 

Specifications are laid w:xler .Article of Tar 96.' 


The accused interposed a plea of' guilty" to the offense al­
leged in Specification l but undertook to establish his innocence to 
the charge of drunkenness and disorderly conduct. It is DBnifest from 
the record that on both occasions in question he was highly inebriated. 
In spite of his admitted knowledge that, on the afternoon of 2 October 
1945, he was "very drunk * * * and in no condi. tion" to dr1ve, the ac­
cused continued to drink and, later in the evening, operated bis au.to­
mobile in such a reckless manner that he attracted the attention of 
several police officers who deemed it necessary to ·take him into custod;y. 
Such offensive arrl menacing conduct clear]Jr brought disrepute and dis­
credit to the military service and v.i.olated Article of War 96. 

On the af'temoon following this incident the accused con­

sumed several bottles of beer and that evening drank •eigh't; shots of 

whiskey." It is no surprise that he appeared "highly intoxicated" to 

the sheriff and deputy sheriff. The evidence is anple to sustain the 


· finding or drunkenness and, in view of' the ottEDSiva language of ac­
cused uttered .in a public place in the presence of s8'V8raJ. persons, is 
also sufficient to sustain the finding of disorderly conduct. 

s 
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7. It is observed that the offense of forgery,· described in Specifi ­
cation 1.,. Charge I., occurred on 19 October 1943 and was., therefore., · 
barred by the Statute of Limitations as set forth in Article of War 39. 
The record fails., however., to show that the accused was advised of his 
right to avail himself of this defense, but shows that he pleaded guilty 
thereto. In-a nwnber of opinions the Board of Review has stated.that 

· there is no requirement that the record a!f'irmatively reveal that the 
,accused has been advised of his rights in this matter, and that it 'tfJ83 

be presumed that the accused• s military counsel has performed his dut;r 
to advise the accused in this particular. 5 BR 157, 251., Fouts; 1B 
BR 235, 236, Santo; Dig. Op. JAG 1912-40, 396 (l); Ill Bull. JAG, Feb. 
1944., PP• 56-58. Although we do not approve of these precedents, they 
constitute binding authority which we feel constrained to follow. 

8. The records of the War ~partment show that .the accused is 

approximately 21. years of age. He completed the eleventh grade in 

high school, and from March 1942 to July 1943 he was employed as a 

welder. He entered the service on 17 July 1943, and was commissioned 

a second lieutenant on 30 Septembe.r 1944. 


9·. The court was legally constituted. No errors injuriously 

affecting the substantial rights of the accused were comnitted' during 

the trial. In the opinion of the Board of Review the record of trial 

is legally sufficient to support the findings of guilty and the sen­

tence and to.warrant confirmation thereof. Dismissal is authorized 

upon conviction of a vi~lation or Article of War 9.'.3 and 96. 
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SPJGN-cM 296014 1st Ind 

Hq ASF, JAnO, Washington, n. c. 

ro: The Secretary of War 28 February 1946 · 


1. Pursuant to Executive Q.rder No. 9556, dated 26 May 1945, 
there are transmitted herewith for your action the record of trial 
and the opinion of the Board of Review in the case of Second Lieu­
tenant Rob9rt F. Holden (0-787141), Air Corps. 

. 
2. Upon trial by general court-martial this officer pleaded guilty 

to, and was found guilty of, falsely indorsing a money order, in the 
amount o:t $22.001 with intent to de.fraud, in violation of Article of 
War 93; and o! wrongtully and unlawfully driving an automobile on a 
public street· l'lhile under the influence of intoxicating liquor, in 
violation o! Article of War 96. He was sentenced to be dismissed the 
service., and to .forfeit all pay and allowances due or to become due. 
The reviewing authority approved the sentence and forwarded the record 
of trial for action under Article of War 48. · 

3. A sunmary of the evidence may be found in the accompanying 
opinion of t~Bo'ard of Review. I concur in the opinion of the Board 
that the record of trial is legally sufficient to support the findings 
and the sentence and to warrant confirmation thereof'. 

The record° shows that more than t110 years prior to the present 
trial and while the accused was an enlisted man, he received a letter 
addressed to the payee o! the money order described above and that he 
fraudulently indorsed the money order as alleged and cashed it. Subse­
quently he re.funded the money thus wrongfully procured. Although this 
offense was barred by the Stablte of Limitations, the accused pleaded 
guilty thereto. The record also shows ·that on 2 October 1945 the ac­
cused was arrested while driving an automobile in a drunken condition., 
and that on J October 1945 he was drunk and disorderly in uniform in a 
public eating place. Since the sentence imposed was undoubtedly based 
largely upon the offense of forgery which was barred by the Statute of 
Limitations and since the lesser offenses involving drunkenness would 
not ordinarily,result in a sentence of dismissal, I recommend that the 

_ 1entence be confirmed but commuted to a reprimand and forfeiblre of

tlf ~~o!o::t:yb~e~;~:~ ;::a~~ months, and that the sentence as 
'.·1,,. 

4- Inclosed is a .form of action designed to carry into execution 
the foregoing recommendation, should it me th your approval. \ 

.. ~. 

2 	Incls THOMAS H. GREEN 

l - Record of trial Major General 

2 - Fonn of action The Judge Advocate aan·eral 


. ( Sentence confirmed but conunuted to a reprimand and forfeiture o.fl 1'$S-0 pay 
per month for three months. As commuted ordered executed. GCMO 4l,, 

· 	 . - . 6 Mar 1946. 





l1AR ·lJEPARTMENT 
.Army Service Forces 

In the O.t'fice of The Judge Advocate General (51)
Washington 25, D. c. 

SPJGH - CM 296061 

U N I T E D · S T A .T E S ) ·· ARIEY AIR FORCES 
,) TECHI-TICAL TRAINING COl.~AND 

v. ) 
) Trial by G.C.ll., convened at 

Second Lieutenant KENNETH H. ) Lincoln Army Air Field, Lincoln, 
KEECH (0-705702), Air Corps. ) Nebraska, 23, 26 and 27 November 

) 1945. Dismissal and total for­
) feitures. 

,r. 

OPINION of the BOA:'JJ OF. REVIE~V 
TAPPY., STEPJJ and 'i'I?EVETF-A}T, Judge Advocates., 

1. The Board of P..eview has examined the ..record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. · · 

2. The accused was trietl upon the foll?wing Charges and Specifi~ 
cations: 

I 

CHAJl.GE I: Violation of the 9.3d Article of War. 

Specification. l: In that Second Lieutenant Kenneth H. Keech, 
Air Corps, Squadxon A-1, 3541st .A:rmy A.ir Forces Base Unit, 
then Air Corps Unassigned, attached Section K, 27.3d .A:rmy 
Air Forces Base Unit (SB), did, at or near the City. of Her­
riam, Kansas, on or about 26 July 1944, wrongfully, unlaw­
fully.and with culpable negligence cause the death of Second 
Lieutenant James B. Davis by flying a B-24 type military 
aircraft, in which the said Second Lieutenant Da.vis was 
serving as a member,of the crew, at such a low altitude as 
to bring the aircraft into contact with a tree or other 
obstruction to flight thus causing said aircraft to crash. 

Specification 2: In that Second Lieutenant Kenneth H. Keech,
* * -r.-, did, at or near the City of 1.!erriam, Kansas, on or 
about 26 July 1944, wrongfully, unlawfully and "With culpable 1 

negligence cause the death of Corporal E. c. Vellone by flying 
a F..-24 type milita!"'J aircraft, in "Which the said Corporal 
E.G. 1~llone was serving as a member of the 'crew., at such 
a low altitude as to bring the aircraft into contact with a 
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tree or other obstruction to flight thus causing'said 
aircraft to crash. · 

&,ecification: .'.3: In that Second Lieutenant Kenneth H. Keech, 
· 	 * * *, did, at or near the City of Merriam, Kansas, on or 

about 26 July 1944, i'ITongfully, unla1'1fully and ~ith culpable 
negligence cause the death of Corporal Otlvin H. Somers by 
flying a B-24'type military aircraft, in which the said ~or-· 
poral Calvin H. Somers was serving as a member of.the crew, 
at such a 1ow altitude as to bring the aircraft into cont~ct 
with a tree or other obstruction to flight thus causing said 
aircraft to crash. 

CF..ARffi II: Violation of the 96th Article of War. 

Specification: In that Second Lieutenant Kenneth H. Keech,
* * *, did, on or about 26 ·July 1944, v,Tongfully violat~ 
paragraph l½, (1) (a), Anny Air Forces Regulation Number 
60-16, by flying ·a B-24 type· military aircraft of which he 
was pilot over the City of Merriam, l\ansas, at an altitude 
of-less than one thousand (1000) feet above buildings and 
other obstructions to flight of said city, while not in take­
off or landing. 

Accused pleaded not guilty to and was found guilty of all Charges and 
Specifications. No ll3vidence of previous convictions vras introduced. He 
was sentenced to dismissal, forfeiture of all pay· and allowances due or 
to become due and confinement at hard labor for seven years. The re­
viewing authority approved only so much of the sentence as provided for 
dismissal and forfeiture of all pay and allowances due or to become due 
and forwarded the record of trial for action under Article of War 48. 

J. All of accused's offenses occurred on 26 July 1944. Charges were 
originally preferred in October 1944 and referred for trial by the QT.1.­

manding General, Sscond Air Force, but, due to accused's hc:::::')H.:c 11 "d-' --­
for the serious injuries he received in the airplane crash, trial 1::..s in­
definitely postponed•. Thereafter accused was transferred to the-present 
general court-Jpa.rtial, jurisdiction and because of the lapse of time the 
charges were redrafted, reinvestigated and af'ain referred for trial. 
Practically all of the prosecution's pe rtine;t evidence was offered by
Tm.y or depositions and stipulations, the depositions having been taken for 
use before the general court-marti~l appointed by-the o,mmanding General 
or the Second Air Force. 

The depositions and stipulations introduced in evidence· by the prose­
cution established that on 26 July 1944, Army Aircraft No. 44-10605, a 
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B-24 type of airplane commonly called a Liberator banber, was dispatched 
on a local compass calibration mission from Lincoln Army Air Field, Lincoln,. 
Nebraska. Had the compass been in world.ne order the plane and crew would 
have departed'promptly for overseas. Accused, reputed to be an able and 
conservative pilot,. was in ccamnand of this plane and he was accompanied 
by Second Lieutenant Guy lewis MclJacken, co-pilot; Second Lieutenant James B. 
Davis, navigator; Sergeant Harold E. Edwards, engineer; Corporal Calvin H. 
Somers, anno:rer gunner, and corporal E.G. Vellone, tail gunner (R. 6, 7, 
8; Pros. Exs. 2, 3, 4). Accused had just spent six days in the hospital 
and except for the fact he seemed more quiet than usual, he appeared .all 
right to Lieutenant Mcllacken. Once in the ai. r it was discovered that the 
compass was not functioning properly but rather than return pranptly to 
the air field, inasmuch as it was their first flight of the week and they 
had flown but a·little over three hours that month, accused suggested that 
they continue on to Kansas City. Accused flew the plane to Kansas City, 
pointed out to Lieutenant McUacken where his father was employed and 'Where 
he formerly worked and then continued to ShaVIIlee, Kansas, where he circled· 
the plane over his hane three times, descending lower on each pass. There­
after, accused flew on to 1terrlam1 Kansas, where his wife's parents lived 
and made a 11 couple runs" over their home. Accused then flew back to 
Shawnee for a 11couple more runs" and then returned to l!erriam for none last 
run11 at his i~aws 1 hane. These nruns" over 1.!erriam were made at an alti ­
tude of around 100 feet above housetops, possib)Jy,."as low as 50 feet." All 

.of these runs were being made over a residential area. On this last run 
one wing of the plane struck a tree, the plane then struck a house and 
cra,shed to the ground. At the time of the crash the motors of the craft 
were functioning properly {Pros. Exs. 3, 4). 

various residents of the town of Me·rriar.l saw this airplane flying 
in the vicinity for from tvrentyminutes to a half an hour and observed it 
make three or four low flights over residential areas during that time. 
It cane in at not· over 100 feet altitude and then descended to such Jsvel 
that its passage 11fanned" the tops of two trees about 35 or 40 feet high, 
passed about 10 feet over the roof 0£ one house and in its last i:a ss it 
struck a tree and a house chimney and then crashed {Pros. Exs. 5-11, 17, 18). 

As a result of the injuries they sustained in this crash, Lieutenant 

James B. Ihvis, Corporal E. G. Vellone and corporal Calvin H. Saners. all 

expired within a few minutes thereafter (Pros. Exs. l, 12-15, incl.). 


4. The defense introduced evidence by way of deposition to show that 

on 20 July 1944, Captain William D,. Knapp, Flight Surgeon, examined accused 

and. found that he was suffering from acute follicular tonsillitis. Accused 

was sent to the Regional Hospital at Lincoln Army Air Field, where Captain 


·Paul Lindenberg, Medical Corps, -examined him and sprayed his throat with 
sulfadiazine. Accused was then hospitalized until 25 July 1944. From 
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21 ·July to 25 July 1944, inclusj.ve,1 accused·received one-eighth of a gram 

of sulfadiazine four times daily. This nas only a small dose of the drug. 

Accused was not obsarved at the hospital to exhibit any intolerance or 

.sensitivity toward'the drug. On 26 July 1944, following accused's release 

from the hospital, captain Knapp cleared him for flying duty after ascer­

taining his condition from the hospital authorities and their records but 

without personally examining him (Def. EXs. A, c, D, E, F). ' 


Maj or Orlen B. Patch, Medical Corps, testified that although he would 
expect no untoward physiologico.l reaction in a normal individual from such 
amounts of sulfadiazine as accused received, nevertheless if a person had 
an idiosyncrasy or sensitivity to the drug the amount accused had taken 
could cause dizziness, double vision, disturbed depth of perception, im­
p.aired sensory perceptions and other insidious distu:rbance s (R. 23-2~, 28), 
The amount of.the drug taken has no bearing upon a person's reaction there­
to. The reaction .of a person allergic to the drug might become apparent 
at any t:i.Joo "4thin 4 houro or 10 days after administration thereof (R. 27, 
28). Accor~g to t:ajor Patch it was customary procedure to have flight 
surgeons examine sulfa drug patients after discharge from the hospital 
to determine whe~ the effect, if a:ny, from the drug would cease (R. 27). 
Major Patch saw ac·cu·sed on ;?,5 July 1944 and approved his release from the 
hospital inasmuch as his temperature was normal and he gave no indicaticn 
·that he suffered any disturbance from the drug. In his opinion accused 

was not hypersensitive to sulfadiazine and the amount acimihistered to him 

would not have caused any physiological reaction. However, he admitted 

it was possible for accused to have subsequently suffered such a reaction 

(R. 28, 32, ~4, 35). The average therapeutic dose of sulfadiaz:ine is one 

gram every four·hours while accused received only one-eighth of a gram 

four tillles da~ly for four or five days- (R. 22, 31). · 


· Dr. George w. Covey, Chief _of Staff at the Lincoln General Hospital, 

Linco~, Nebraska, testj:fied.that a person sensitive to sulfadiazine, 

might have various reactions after taking the drug, including skin rash, 

dege~eration of the liyer, disturbances of the central nervous system 


·and even actual temporariJ insanity. It also may disturb one's sense of 
judgment as to distance and as -to· the size and ·shape of objects. SUch 
reactions do not depend upon the amount of the drug administered, some 
individual~ having disturbed. reactions after takinE; but a·half gram while 
others have only so reacted after prolonged administration of it. Further­
more, such a reaction might occur within fifteen minutes or fourteen days 

. after fuking the drug (R. 67, 68). A few m:inute s 'exposure to sunshine 
often-accentuates reaction to the m:rug.' An individual affected by the 
drug might or might not realize his condition since its effect is com­
parable to that produced by- slight intoxication and might well induce an 
individual to feel m9re competent than actually he vras (R. 70). However, 
the mnnber of individuals sensitive.to sulf'adiazine is small (R. 69). 
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After his rights had been fully explained, accused elected to give a 
sworn testimony in his own behalf. Ee testified that he.was 22 years old. 
when the accident occurred, that he entered upon active duty as an air 
cadet ;l.n March 1943 and received his commission on 7 Januaxy 1944 (R. 46, 
47). He had never taken any sulfa drugs until his hospitalization from · 
20 .July 1944 through 25 July 1944, during 'Which time he too~ sulf'adiaz~ne 
tablets four times daily and had his throat sprayed five times. After· 
relAase from the hospital the Flight surgeon cleared him for flight duty 

·by telephqne without making any examination (R. 48-50). The day that he 
took off on this compass calibration mission was hot and sunny (R. 50). 
Once in the air he 'began to feel a "nervous tension or slight uneasiness 11 

and he pennitted the airplane to f'ly itself for a while (R. 51).. He re­
membered circling over the town of I.(erriam in the vicinity of' his fat.her­
in-law•s home and feeling somewhat "confused" (R. 52). He admitted that he 
knew that Ja.<my Air Farce Regulations f~d 500 feet as the minimum !ltitude 

·of 	flight over all obstacles ex.cept that over inhabited areas the minimum 
altitude was 1000 feet. He did not remember flying under the prescribed 
altitude ndr,had he any recollection of the crash (R. 53). · 

On cross-examination accused admitted his familiarity with A:rmy Air 
Forces Regulations fixing 1000 feet as the minimum flight altitude over 
inhabited areas (R. 57). Although he discovered his compass was not 

· functioning properly, he continued on to Kansas City to accumulate flyine 
time and also to see his home again before going overseas· (R. · 58, 6o). 
He remembered pointing out to his co-pilot where he and his father worked 
in Kansas City and also flying to, and circling at least once, the t01m 
of l.ferriam. His plane functioned properly as he flew by visual reference 
to the ground and the horizon (R. 61-63)~ 

5. In rebuttal for the prosecution Lieutenant Colonel Charles F. 
Sweigert, Uedical Corps, testified that the average therapeutic or cura­
tive dose of sulfadiazine for ordirary infection is about six grams per 
day (R. 72). Administration of one-half gram of the drug daily is a 
small dose, being one-half of the recognized prophylactic or preventive 

. dose of one gram daily. According to then existing directives Army per­
sonnel were permitted to continue on flying status ?lhile on prophylactic • 
doses of this drug (R. 72). In Colonel Svreigert 1s opinion it was conceiv­

, 	 able that toxic reaction could occur from such amounts of the drug as 
accused had taken but he believed the possibility of such an occurrence 
to be extremely slight (R. 74, 80). A sensitivity to the drug might be­
cane manifest within a few hours or it might be a matter of days (R. 72). 

6. Accused is. charged with -wrongfully operating military aircraft 

over buildings at an altitude of less than 1000 feet, in violation of 

paragraph 16~ (1) (a), Army Air Forces Regulations No. 6o-161 and also 

with three distinct'offenses of' involuntary manslaughter. ·Involuntary 

manslaughter is homicide unintentionally caused in the commission of an 
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unlawful act not amounting to a·felony, or caused by culpable negligence 
in performing a lawful act· (uru,,1928, par. 149!). 

The evidence here demonstrates not only that accused new a E-24 
type of Anny ~ircraft repeatedly over a residential area at altitudes well 
under the minimum of 1000 feet fixed by /;J.'my' Air Forces n.egulations but 
also that he flew it. so low as to strike a tree and a house, much in turn 
caused the plane to crash to the i:;round, killing three of the crew members. 
Clearly ha was guilty of gross negligence in so operating this aircraft. 
The killing of each of the three crew t1embers as a direct result of such 
conduct constituted the offense of manslaughter (CM 233196, Bell, 19 BR 365). 
Each of the deaths constituted a separate offense and each v,as properly 
alleged in a separate specification (Bell case, supra). 

The defense sought to establish that accused was suffering from toxic 
or psychotic reactions as a result of potions of sulfadiazine that had been 
administered to him by medical authorities for about five days :i.mnediately 
preceding the day of thi~ fatal flight. There is medical testimony in the 
record to establish the possibility of such reactions. Howewr, there is 
no substantial evidence to induce the belief that accused in fact suffered 

• 	 any such reaction. He v.as able to operate the aircr~t,. to converse intel ­
ligently with.his co-pilot, to point out locale with whicµ he "Was familiar 
and, most important of all, to intend to make low runs or passes over his 
father-in-law• s house and to execute that intenti6n. In view of such e vi­
dence, it cannot be said the court was um,arranted in concluding that 
accused was mentally responsible for his acts. 

The depositions of two of the rembers of accused's <irew, which ll'8re 
admitted in evidence.and contained substantial evidence establishing accused's 
guilt of the offenses charges, ,-.ere taken on 3 and 11 April 1945, respec­
tivel:t• The original Charges and Specifications preferred against accused 
were referred for trial on 23 August 1944 by the Commanding General of the 
Second .Air Force. However, accused was not tried under that reference be­
cause of his prolo:pged hospitalization from injuries suffered in the crash. 
Subsequently accused came under the ·jurisdiction of other general court­
martial authority and the Charges and Specifications were reinvestigated, 
were redrafted without change and mre referred for trial on 24 October 
1945 by the Coillr.landing General of the Army Air Forces Eastern Technical 
Training Command, thereafter designated· .A:rrrry Air Forces Technical Training 
Conunand. Thus, the depositions were taken before reference to "trial of 
the specific Charges and Specifications on which accused was tried but 
after the identical offenses had been originally charged against accused 
and referred for trial by other general court-martial authority. 

' . 
It has been held that depositions t~ken nrior to reference of a case 

for trial constitute no more than affidavits and are incompetent evidence 
unless accused expressly consents to their admission !mowing he has valid 
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objection thereto (m 162743., Johnson; CE 1701?5, P:esford; CT.: 20245?., 
Hitchell anc/1iatfield). In reaching this conclusi.on it was held that a 
valid deposition must be taken in connection with a pending action, i.e~., 
efter reference of the c~se for trial. Furthermore., it v;as considered 
highly significant in the cited cases that it did not affirmatively appear 
that accused had notice of the time the deuositions were to be taken or 
that he was represented thereat, or accor~d the opportunity to submit cross­
interrogatories. Clearly statements taken under :;uch circumste.nces con­
stituted nothing more than affidavits. 

However, in the present case the depositions vrere taken after the iden­
tical offenses for which accused was eventually tried had in fact been re- · 
!erred to trial by competent authority. Thus, these depositions were taken 
in connection -with a pending action. Furthermor~, it is apparent that 
accused received notice of the taking of these depositions and v.ra.s repre­
sented at the time inamnuch as cross-interraeatories asked of the deponents 
appear in each deposition. In net effect,. the situation here is similar 
to that involved in using., at a subsequent trial ,:,f the same person on 
the same issues, a deposition taken for use at thtSi earlier trial. such 
use or depositions is pennitted (1JCM., 1928., par. l.17!?,). Accordingly, in 
our opinion these depositions T1'8re properly admittE.id in evidencQ. 

?. on 15 January 1945 John c. U:ulJe n of Qnaha, Nebraska., attorney 
at law., appeared oofore the Board of Review in beha.Lf of accnsed, his 
client., and was acx::o:-ded a full hearing. Mr. Joseph S'kubitz., secretary of 
Senator Clyde lI. Reed of Kansas, also was present. Congressman Erret P. 
Scrivner of Kansas, although interested in this matter~ notified the 
Board he was unable to appear at the hearing.· At the ·c~nclusion of the 
hearing., Mr. Eullen filed a. brief with the Board "Which h·as been fully 
considered thereby. 

8. Accused is 23 years of age and is married. Follo·:wing graduation 
from high school accused worked as a draftsman's helper fro:m April 1941 
to October 1942 and thereafter until l:arch 1943 he was emplc.)yed as an. oil 
tester by a .refining company. In March 1943 he entered upon active duty 
.as an air cadet and was commissioned a second lieutenant on 7 January 1944 
upon graduation fron Army Air Forces Pilot School., Frederick Ju.'TD.Y Air 
Field., Frederick., Oklahoma • . 

9. The court was legally constituted and had jurisdiction o."f the 
accused and the offenses. No errors injuriously affectirig the sub.stantial 
rights of the accused were committed during the triaJ.. In the opiIL"ton of 
the Board of Review the record of trial is legally sufficient to support 
the findings of guilty and the sentence as approved by the· reviewing .:iuthor­
ity and to warrant confirmation of the sentence. Dismissal is authori0ed 
upon conviction of ·a violation of Article of War 93 or Article of ~r 9(,. 

Judge Advocate 
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SPJGH-. CM 296o6l 1st Ind 

Hq ASF, JAGO, 'Washington 25, .D. c. r ;...; '··· 

TOt The Secretary o! War 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith £or your action the record o:f trial and the 
opinion o! the Board or Review in the case or Second Lieutenant Kenneth c. 
Keech (0-705702), .A;i.r Corps. 

2. Upon tl.'ial by general court-martial this officer was found guilty: 
of three separate offenses of manslaugn,ter, in violation of Article of War 
9.'.3, and guilty of operating Army aircraft below the requisite altitude, in 
violation of Article o! War 96. He 18S.S sentenced to dismissal, total for­
feitures and confinement at hard labor for seven years. The reviewing 
authority approved only so much of' the sentence as provided for dismissal 
and total forfeitures and forwarded the record of trial for action under 
Article o! war 48• 

.3. A summary of the evidence may be found in the accompanying opinion 
of too Board of Review. The Board is of the opinion that the record of 
trial is legally sufficie~t to support the· findings of guilty- and the 
sentence as approved by' the reviewing authority and to ,varrant confirmation 
of the sentence•. I concur in that opinion. On 26 July 1944, accused, the 
pilot or a B-24 type of bomber aircraft, and his crew engaged in a scheduled 
flight from Lincoln Army Air Field, Lincoln, Nebraska, immediately prepara.- · 
tory to transfer overseas. .Accused flew the aircraft to the to1m of 
Merriam, Kansas, mre his fathe~in-law resided and there proceeded to 
make three or four low runs over his father-in-law's house. On these runs 
the aircraft descended to an altitude or betlleen fifty and one hundred 
feet, well below the altitude of one thousand feet fixed by Army Air Forces 
Regulations as the minimum flight altitude over inhabited areas. On his 
last run he new the aircraft so low that one of its ?lings struck a tree, 
the aircraft then struck the roof of a house and crashed to the ground, ld.1­
ling three members of the cl'f!w. As a result of the crash, accused suffered 
various injuries, including loss of an a:nn amputated at the shoulder, 'Which 
hospita.llzed him for the better part of a ye~. 

'lhe de.f'ense sought to establish that accused was. suffering from tone 
or psychotic reactions as a result of potions of sulfadiazine that had 
been administe~d to him by medical authorities·l'or about five days im­
mediately preceding the day of this fatal night. There is medical testi­
mony in the record to establish the possibility of such reactions. How­
ever, there is no substantial evidence to induce the belief that accused 
in fact suffered any such reaction. He Rs able to operate the aircraft, 
to converse intelligently with his co-pilot, to point out locale llith which 
he was .familiar aid, most important of all, to intend to make low runs or 
passes over his father-in-law's housecmd to execute that intention. In 
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view of such evidence., it caimot be said the court was umiarranted in ·con­
cluding that accused was mentally responsible for his acts. · 

I 

" 
On 15 January 1945 Mr. ,John c. Mullen of Qnaha., Nebraska, attorney at 

law, appeared before the Board 0£ Ieview on oohalf of accused and was 
· accorded a full hearing. Mr. Joseph'Skubitz, secretary of Senator Clyde M. 
Reed of Kansas, also was present. Congressman Erret P. Scrivner of Kansas, 
although interested in this matter, notified the Board he was unable to 
appear. at the hearing. At the conclusion of the hearing, Yr. MUllen filed 
a brief which has been·fully considered by the Board. 

Accused was willfully and wantonly negligent in piloting this air ­
. craft at such an extremely low level over a residential area, his conduct 
manifestly exposing persons and property on the ground and in the air to · 

. the injury and destruction that resulted. Transmitted with the record of 
trial is a Memorandum for '!he Judge Advocate General., dated 4 January 1946, 
from General H. H. A.mold., O,mznandi.ng General., ,Army Air Forces, in ldlich 
General Arnold ~xpresses the opinion that accused's offense llfully war­
rants hi~ di'1issal from the service" and., further., that accused was nvery 
fortuna~ 11 in that the reviewing authority ttsaw £it to eliminate all con­
finement · from the sentence. n I recommend that the sentence as approved 
by the reviewing authority be confirmed but that the forfeitures be re­
mitted and that the sentence as thus modified be carried into execution. 

4. Inclosed is a fonn of action designed to carry into execution the 
foregoing recommendation., should it meet with your approval. 

\_ .(. ') . ~~') ·.. 
· / · 1~ · I 

-...-~~ I -Q....!2_~__, 

.3 Incls 	 . THO.MAS H. GREEN · 
l. 	Record of trial Major General 
2. Form or action The Judge Advocate General 

.3. ,?Jemo fr Gen Arnold 


4 Jan 4h 	 ..;.___ 
C 	Sentence as approved by reviewing atthorit;y.eonf'irmed but forfeitures 


remitted. As modified ordered executed. GCMO ·47 6 March 19·46) 
. ' 	 .. 
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WAR DEPiill.TMENT 
Army Service Forces {61) 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGK - CM 296066 

6 FEB 1946 
I 

UNITED STATES ) 
)· 

FOURTH AlR FORCE 

v. ) . Trial by G.C.M., convened at 
) Walla Walla Army Air Field, 

Second Lieutenant JOSEPH ) Washington, 15 November 1945. 
C. O'DELL (0-711242), Air 
Corps. 

) 
) 

Dismissal end total forfeitures. 

OPINION of the BOARD OF REVIll'f 
MOYSE, KUDER and WINGO, Judge Advocatea •. 

1. The Board of Review ha.a examined the record of' trial in the case 
of the officer named a.bove and submits this, its opinion, to The JUdge 
Advocate General. 

2. The accused wa.a tried upon the following Charges and Speoifioa­
tioDB a 

CHARGE Ia Violation of the 61st Article of Wa.r. , 

-
Specificationa In that Second Lieutenant Joseph c. O'Dell, Jr., 

Squadron T, 423rd J.r'my Air Forces Base Unit, did, without proper 
leave, absent himself from his organization and station at Walla· 
Walla Army Air Field, Washington, from about 6 September 1945 
to about 16 September 1945. 

CHARGE !Ia Violation of the 95th Article of War. (Finding of 
guilty disapproved by reviewing authority). 

Specificationa (Finding of guilty disapproved by reviewing 
authority). 

CHARGE IIIa Violation of the 96th Article of War. 

Specification la In that Second Lieut8%l&llt Joseph c. O'Dell, Jr., 
Squadron T, 423rd Arm¥ Air Force• Base Unit, did, at Reno, 
Nevada, on or a.bout 8 September 1945, wrongfully take and use 
without the consent of the owner, a certs.in airplane, to wita 
one Fairchild M62, NC50469, the property of J. o. Hutton, 
of a value of m~re than tso.oo. 

Specitioa.tion 2 1 (Fl.nd.ing ot not guiltr). 

Specification 31 (Finding of not guilty). 
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Specification 4a In that Second Lieutenant Joseph C. O'Dell. Jr•• 
Squa.dron T. 423rd Army .Air Forcea Base Unit. did• a.t Reno. 
Nevada.. on or a.bout 8 September 1945, wrongfully viola.te Pa.rt 
60.700 of' Civil .A.1r Regula.tions by acrobatioa.lly !'lying a. 
oivilian a.ircra.ft over a. congested a.rea, to-wita Hubba.rd Field. 

He pleaded not guilty to all Cha.rgea a.Dl Speoif'ioa.tions. He ns f'ound not 
guilty of Specifications 2 and 3 of' Charge III but wa.s f'ound guilty of a.11 
other Specifications and guilty of' a.11 Charges. No evidenoe wa.s introduced 
of a:ny previous oonviction. He was sentenced to be dismissed ~e service 
a.nd to forfeit all pay and allowances due or to become due. The reviewing 
authority disapproved the finding of guilty of' the Specification of' Cha.rge 
11 and Charge 11, approved the sentence, a.Ild forwarded the record of' trial 
for action under Article of' War 48. 

3. The evidence for the prosecution relating to the Charges a¢ Specific&.• 
tions of which the accused now stands convicted. is briefly summarized as 
f'ollowsa · 

a. Charge I and its Specification. . . 
A duly authenticated extract copy of' the morning-report of' Squa.dr011 

T-3, 423rd Army Air Forces Base Unit. Walla Walla Anrr, Air Field. Washington, 
containing entries showing accused u a.bsent without; lea.ve trom 6 .September 
to 16 September 1945 was introduced and admitted into evidenQe without; ob­
jection· (R. 6, .Proa. Elc. 1). · • 

b. Charge III, Specitioatio:n.1.1 and 4. 

At 1000 hours on 8 September 1945, Mr. Juni.J.11 o. Hl.ltton. owner of' 
an airplane. deaigna.ted as. fa.irchild M-62, · NC 50469, "tied down" the airplane 
at lmbbard Field, Reno, Nev:a,da.•. 'When he left the plane, "The ignition wa.1 · 
turned oft. The controls were placed on~ The propeller covers were placed 
on. Wing tips were tied down at tie ,down stakes." He gave no one permission 
to use the plane on 8 September 1945. When he examined the pla.ne on 9 
September 1945 he found "The ship was parked crooked and only one wing tip 
was tied.· Everything wu in order 'but tar ·one thing. be forgot to look the 
controls. I always lock_ the controls a.fter I use my plane so I know· s·omeone 
els·e must ha.n been in it" (R. s. Pros. EE. 3). · 

Mr. Roy Muterman was the owner of' a. plane designated a.a NC 56120 
nstored u a.t Hubbard Field. Reno, Nevada.. On 8 September 1945 the accused 
tried to start Mr. Ms.sterma.n• a plane but two .Army ofticers who were f'rienda 
of the latter end blew his plane "drove" him away. On the same date, a.a 
:Mr. ·Masterman was 11about to drive from HUbbard Field to the City of' Reno. n 
he saw plane NC 50469 ­

"••• apparently headed right for ua and just high e:aough to orou the 
telephone wirea. He then made a right turn and flew right, down the 
runway- a.t about 20 to 30 feet oft the ground. Re then pulled up 
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and dived down again between the Administration Building and the 
Hangar at an altitude lower tlia..n the buildings. Then he pulled 
up over the east side of the airport and then he attempted a slow 
roll. He then pulled out of the slow roll and went into a loop. 
Coming out of the loop he nearly hit a C-46 which was passing by. 
He came out of the loop and made another pa.ss down the field. He 
then went up to the east aide of the field and came back and ma.de 
a l&nding against the Tee 11 (R. a. Pros. Ex. 4). 

Y.r. Masterman ti~ked aocua ed. whose plane he was .flying and the latter stated 
he·wa.s flying. with permission, the plane of a friend. Accused further 
stated his name was L. c. Travis and that he was stationed at Reno ~ 

, 	Air Base. Mr. Maaterman testified there was a "pronounced smell of liquor" 
on accused's 11person" and that he was "UDder the influence of intoxicating. 
liquor" (Pros. Ex. 4). 

· At abgut'1830 hours on 8 September 1945. Mr. Frederic W. Guerma.nn 
observed acous ed enter a "Pr 1911 plane designated as NC 50469 and start its 
engine. Accused was &lone in the plane as 11i t taxied to the center of the 
runway. 11 Mr. Gue:rmanµ described the maneuvers of the plane after the take­
off, as followsa , 

a:ae just cleared the fence and as he cleared the fence he 
got up between 10 to 20 feet and then went up to 400 feet. He 
ma.de a sharp turn to the right and came right back over the 
Hangar•. He made a wing-over over the tie down strip next to 
the big Hangar. The big Ha.ngar is west of the intersection of 
the field 'Which intersection is approxilllately in the center of 
the field. After the wing-over he turned to the left and went 
catty-corner northeast of the intersection and climbed to. between, 
1200 and 1500 feet. Then he did two sloppy lazy eights. Then 
he went to 2000 feet. He was then headed south and he dived the 
plane and, gained air speed after which he executed a loop at the· 
top of which he just missed a C46. at lea.st it appeared that way 
from the groll?ld. He then made a few more maneuvers in the air. 
Then he came down in a southwesterly direction at a very low 
altitude at about so·: feet. then he circled the Hangar, with the right 
wing down and then he executed a steep bank with the le.ft wing down 
between the two Ha.ngara at approximately 25 feet. At the time from, 
the ground it 'was clear that he was waving his left· hand in the air. 
He then came back am buzzed the Hangar a.gain at approximately 

· 	so· feet.• (R. 8, Pros.Ex. 5) 

When the plane landed Mr.- Gue:rmann "t&l.ked to the man" who ga.ve his name 
a.a "L. c. Tra.via. T4, Reno Army Air Base". On 9 September 1945, the next-· 
day. aooused approached Mr. Guermann, apologized, and said "if he had done 
anything wrong he would be gla_d to pay for it" (R. 8, Pros. Ex~ 5 ). 
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Pursuant to a. complaint "concerning a violation of' CAA. Regula.­
tions," Mr. Robert Ka.utman, Inspector for Civil Aeronautics Administration, 
on 9 September 1945 questioned accused, who, when first a.sked whether he 
wa.s "the man who did the buu job at Bibbs.rd Field on Saturda.y, 8 
September 1945n a.t first "refused to a·dmit it and then admitted that he 
was the manu (R. 9, Pros. Ex. 6). The prosecution did"'hot offer, but a.sked 
the court to take jud.icit.l notice of the "Civil Air Regula.tions governing 
this oa.se• (R. s). 

4. The accused, after having been fully advised ot his rights, elected 
to make a sworn statement as to Charge II a.nd the Specifioation thereof, but 
elected to remain silent as to a.11 other Charges ani Specifications. 

5. The Specification of' Charge I alleges that accused absented himself' 
without proper leave from his station from a.bout 6 September 1945 to a.bout 
16 September 1945. 

. The extract copy of the morning report· introduced into evidence 
by the prosecution without objection constituted prims. f'aoie evidenoe ot 
accused's guilt of' absence without leave for the period alleged (par. 117, 
1~M, 1928). Although it appears on the face of' the extract copy of the 
morning report that the entry showing. the initial unauthorized absence of 
a.ccus ed was entered on the original morning report on 17 September 1945, 
delay in ma.king the entry in the morning report does not render a.n extract 
copy thereof inadmissible (CM 269103, Zoller, 44 BR 387). There is no 
evidence in the record to impugn the commend 1ng officer's knowledge of 
the accused's absence without leave, and ~he usual presumption of regularity 
is applicable to the morning report (idem). 

6. The evidence compels a finding of guilty of' the wrongful taking 
and use ot an airplan~ without the consent of' the owner as alleged in Speci­
fication 1, Charge III. It was established by·uncontradicted testimony· 
that on 8 September 1945 the a.oouaed entered an a.irpla.ne owned by Jlr. J. 
c. Hutton, started the engine thereof and flew the plane Qver Hubbard Field. 
Mr. Hutton gave no one permission to use hi• plane on 8 September 1945. 

7. Specification 4 or Charge III alleges that accused did at Reno, 
Nevada., on or about 8 September 1945, wrongfully violate Pa.rt 60.700 of Civil 
Air Regulations by aoroba.tioa.lly flying a ?ivilian aircraft over a congested 
area, to wita Hubba.rd Field. · 

Effective 1 August 1945, prior to the da.te of the misconduct 
alleged in the Specification, Part 60, of' the Civil Air Regulations which 
inoludes Pa.rt 60.700, was amended. Under the regulations as a.mended there 
is no Pa.rt 60.700, but the conduct desoribed 1n the Speoifioa.tion 8lld formerly 
prohibited by Pa.rt 60.700 is now prohibited by·Pa.rt 60.104. The erroneous 
citation thus presents the question of' the validity of a Specification which 
alleges the wrongful violation of' a Civil Air Regulation and whioh describes .. 
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the conduot constituting the violation. which regulation however was no 
longer in existenoe o~ the date the offense was alleged to ha.ve been oom­
mitted, owing to a previous amendment ot the .Civil Air Regulations. 

In CM 202250, Ramos , 6 BR 17, the Specification therein alleged 
that accused 

"*** did at Fort :!iills, P. I., on or a.bout :March 23, 1934. willfully, 
unlawfully and feloniously commit an a.ct of la.sciciousness upon.· 
the person of one.Rosa. Degesa. by then and there forcing her upon 
a mat and placing his penis against her buttocks and remaining in 
tha.t position for some moments. this being in violation of Article 
439 of the Penal Code of the Philippine Islands. 11 

On the date mentioned in the Specification, lu-tiole 439, Philippine Penal 
Code, was no longer in force but had been superseded on l January 1932 by 
Artiole 336. Revised Penal Code. It was further shown tha.t there were no 
material differences between the two Articles. The Board of Review, in 
holding the erroneous citation was not a fatal error sta.teda 

"The Board of Review considers the erroneous citation not to 
be a fatal error when it is borne in mind that the article cited 
ha.d been superseded by another of substantially the same provisions; 
and that the specification should be read as though Article 336, 
above quoted, now in foroe, had been mentioned." 

Following the principle enunciated in the above oited case this Boa.rd ot 
Eeview is of the opinion that the Specification should be read as though 
Part 60.104 of the Civil Air Regulations now in force had been mentioned. 
Though the Specification is defective in the form in which it was drawn, the 
Board .is convinced that it fully apprised the aocused of the nature and ele­
ments of the Charge against him. He wu fully aware that he was charged 
with violation of the Civil Air Regulations and of the misconduct consti ­
tuting the violation. He raised no objection to the defect in the Speci­
fication prior to or during the trial. Had he done so the requirements of 
good pleading would dictate that the Specification should be amended or with­
drawn. The Manual for Courts-Martial, 1928, paragraph 8~, page 74, stateu 

"••• No finding or sentence need be disapproved solely because 
a specifioation is defective if the facts alleged therein 8.lld 
reasonably implied therefrom constitute an offense, unless it 
appears from the record that the a.ocused was in t'a.ot misled b;y 
such defeat or that his substantial rights were.in fa.ct other­
wise injuriously affected thereby." · 

The Board of Review ia of the opinion the erroneous citation does not oon­

stitute fatal error. 


The evidence clearly establishes that on S·September 1945 the 
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accused performed acrobatics with a ciTilian plane over Hubbard Field. A.f'ter 
the take-off, in which he "just" cleared the fence, he new the plane down 
the runway about 20 to 30 feet above the ground, pulled up and dived·be­
tween the administration building and the hangar at an altitude lower than 
the building, performed two "sloppy lazy eights" at an altitude of between 
1200 and 1500 feet, "appeared" at one time almost to collide with a "C-46 
which was passing by'1,attempted a slow roll and went into a loop, buzzed the 
hangar and later ma.de a landing a.gainat the "Tee." Accused wa.a observed 
waving· his let't hand in ~he air as he was fiying the plane. 

Although the evidence clearly establishes that the accused per­
formed acrcbatics in a civilian pla.ne over E.lbbard Field, there is not a· 
scintilla of evidence that Hubb~·d Field was a congested area. Part 60.700 
of the Civil Air Regulations prior to amendment provided, in !JO far as 
pertinent to the Specification as drawn, tha.t, 

11 No person shall acrobatically fly an aircrat't (a) At any height 
whatsoever over.a congested area of a.ny city, town, or settlement 
•••".(Ulderscoring supplied.-r-. . 

Part 60.104 of the Civil Air Regulations in force and effect on 8 September 
1945, in pertinent part provides& 

"An aircraft sha.11.not be t.erobatically flown (a}••• (b} Over the 
congested areas or cities, towns, settlements •••" (Underscoring 
supplied). 

An exami:nation of these Regulations clearly indicate that in order 
for the performance 0£ acrobatics or aerobatics to be a violation thereof, 
it is essential that the acrobatics or aerobatics be performed over a con­
gested area. T'ne total absence of any evidence from which to infer that 
Hubbard Fie~ was a congested area requires a finding of not guilty of the . 
offense as alleged. 

In view of the finding of not guilty of a wrongful violation of 
the Civil Air Regulations nothing remains .in the Speoii'ication from which 
can be carved a lesser included offense. It is not wrongful per se to 
perform acrobatics over a.n airfield and no allegation ia madeintlie Speci­
fication that he performed acrobatics other than in wrongful violation of 
the Civil Air. Regulations. Therefore the findings of guilty of Speoitioa.tion 
4, of Cha.rge III, must be disapproved. · 

8. War Department reoords disclose that this officer ia 26 years 
of .age an:l ma.rried, and the reoord of trial indicates he is the father of 
one child. He graduated from high school an:l attended North Texu State 
Teachers College for one year, but did not graduate. In civil life he was 
employed for approximately one year as a 11Service Salesman.ti for the Sta.nda.rd 
Stations Incorporated and for approximately 6 months as a ~helper 11 a.nd 
"Exped.itertt tor the Conaolidated Steel Corpo~ation, both ot Los Angeles. 
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California. He served in the Regular Artir:f a.a an enlisted ma.n from 22 June 
1938 until 7 December 1938, onwhioh l~tter date he was given a Certificate 
of Disability for Discha.rge for 11 Fl1lt Feet," a. physical disability which 
was subsequently correoted. He a.gain entered the servioe on 7 Ootober 
1942, became a.n aviation cadet on l April 1943, and after completion of 
tbs required training was, on 8 February 1944, appointed and commissioned 
a temporary second lieutena.nt in the Arnry of the United States. On 14 
October 1944 he was reprimanded and restricted to the limits of his post 
for one week under the provisions of Article of War 104 for four minor 
infractions of rules and regulations. On 21 September 1945 accused 
tendered through channels a resigna.tion for the good of the service in 
lieu of trial by court-martial. On 4 January 1946 the Secretary of Wa.r 
directed tha.t this resignation not be accepted. 

9. The court was legally constituted and had jurisdiction over the 
accused.and of the offenses. Except aa noted, no errors injuriously af~ 
fecting the substantial rights of the accused were oommitted during the-­
trial. In the oiinion of the Board of Review, the record of trial is 
legally insufficient w support the findings of guilty of Specification 
4, Charge III, but legally sufficient to support the findinbs of guilty 
of all other.Specifications and of,a.11 Charges, a.pproved by the reviewing 
authority, and the sentence, and to warrant confirmation of the sentence. 
Dismissal is authorized upon conviction of a violation of either the 61st 
Article of War or the 96th Article of War. · 

, Judge Advocate 
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S~JGK - CM 296066 lat IXld 

H1 ASF, JAGO, Washington 25, D.C. 

TOa T~e Seoretaey of War 
' ' 

1. Pursuant to Exeoutive Order No. 9556, dated 11ay 26, 1945, there 

a.re transmitted herewith for your aotion the reoord of trial and the 

opinion or the Board of Review in the oaae ot Second Lieutenant Joseph 

C. O'Dell .(0•711242), Air Corps • 

. 2. Upon trial by general court-ma.rtb.l this officer was found guilty 
of absenoe without leave for a period of ten days, in 'Violation of Article 
of War 61 (Speoification, Charge I)J ot wron&fully and dishonorably fail ­
ing to support hia wife and child, in viola.tion of Artiole of War 95 

. (Speoification, Charge II)J and of wrongfully taking and using an airplane 
without the consent of the owner (Specitioation 1, Charge III), and of 
wrongfully,violating Pa.rt 60.700 of the Civil Ai.r Regulations by aorobati ­
oally tlying·a civilian aircra.ft over a congested area (Specification 4, 
Charge III)', both in violation of the 96th Article of War. He was sen• 
tenced to be dismissed the service and to forfeit all pay and allowances 
due or to become due. The reviewing authority disapproved the finding of 
guilty of wrongfully and dishonorably failing to support his wife a:nd child 
{Specification, Charge II), approved the sentenoe and forwarded the reoord 
of trial for aotion under Article or War 48. 

3. A summary of the evidence ma:y be found in the aooompanying opinion 
or the Board of Review. I concur in the opinion or the Board or Review 
that the record of trial is legally insuffioient to support the finding of 
guilty of Speoification 4 of Charge III, but legally sufficient to support 
the findings of guilty of all other Speoifications and all Charges approved 
by .the reviewing authority, and the sentence, and to warrant confirmation 
or the sentenoe. 

The aooused offioer absented himself without proper leave from 

his station from 6 September to 16 September 1945. On 8 September 1945 


· the aooused entered an airplane owned by Mr. J. c. Hutton, started the 
engine thereof and flew the pla.ne over Hubbard Field, Reno, Nevada. Mr. 
Hutton gave no one permission to use his plane on 8 September 1945. 

Absence without leave by an offioer is a serious.military offense 
and this, coupled with the unauthorized use of an airplane owned by a 
civilian, olearly demonstrates unworthiness of a commission. On 14 Ootober 
1944 aocused was reprimanded and restricted to the limits of his post for 
one week under the provisions of Article of War 104 for four minor infrac­
tions of rules and regulations. On 21 September 1945 he tendered, through 
channels, a resignation for the good of the service in lieu of trial by 
court-martial. On 4 January 1946 the Secretary of -«ar directed that this 
resignation not be accepted. I recommend that the sentence be confi~d, 
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but that the forfeitures be.remitted, e.nd that the sentence as thus modified 
be ordered executed. 

4•. Consideration has been given to a memorandum from General H. H. 
Arnold, formerly Commanding General, Army Air Forces, to The Judge Advocate 
General reoommending :that t.~e sentence be confirmed and ordered executed. 

5. Inolosed is a form of action designed to carry into execution 

the 


foregoing reoonwendation 'CClr~~::~~:;· 
3 Inols 	 THOMA.SH. GREEN 

1. Reoord of trial 	 Ma.jor General 
2. Form of aotion 	 The Judge Advocate General 
3. 	Ltr. fr Gen 


Arnold 


( Sentence confirmed but !orfefsures remitted. GC!!O 51, 6 Harch 1.946). 
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WAR DEPARTMENT 
Arrrv Sertlce Forces 

In the Office ,0£ The Judge Advocate General 
Washington, D.C. 

SPJGN-cM 2960'74 

Trial by G.c.:u., convened at 

) AIWY AIR PORCF.S PERSONNEL 
UNITED STATES ) I;D:STRIBUTION COJ&.WID 

) I 

v. ~ A:rrrry Air Forces Overseas Re­
Second Lieutenant ALFRED L. ) placement Depot, Greensboro, 
CHENNAULT (0-794637), Air ) North Carolina, 14 November 
Corps. ) 19'5. Dtsmissal., total for­

) feitures., and confinement for 
) two (2) years. _____,___ 

OPINION ot the BOARD OF REVIEW' 
LIPSCOMB, O'CONNOR and MORGA.N, Judge Advocates 

' 
l. The Board ot Review has examined the record o! trial in the 

ease o.t the officer named above and submits this, its opinion., to The 
Judge Advocate General. 

2. , The accused was tried upon the following Charge and Specifi ­
cations, 

CHARGEa Violation ot the 96th Article ot :war. 

Specification l: , In that Second Lieutenarxli W'red L. Chennault., 
Air Corps Unassigned, Attached Squadron H, 1060th Ail'. Base 
Unit, did, at Kansas City, W.ss:>uri, on or about 22 June 
1945, with intent to defraud, wrongfully and unlaw:t'u.lly 
make and utter to the Traders Gate City National Bank, 
Kansas City, :Missouri, a certain check, in words and 
figures as follows., to wits 

Kansas City June 22 l9!i._ 

VALLEY NATION.AL BANK. TUCSON. ARIZONA 

Pay to Traders Gate Cit;y; National Bank 1 	 Kansas City, llo. 
or order $50.00 
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Fif'ty and no/lOO - - - - - - - - - - - - - -.Dollars 

Ft. Geo. G. Meade /s/_)J.fred L. Chennault 
Md. · 	 0-794637.. 	 I 

and by means thereof,' did, .frauduleIIlily obtain from the 
said Traders Gate City National Bank, $50.00 in cash, he, 
the said Alfred L. Chennault, then well knowing that he 
did not have ·and not intending that he should have su.f.fi ­
.cient funds in 'the Va:Uey National Bank, Tucson, Arizona, 
for the paymmt ·o! said check. 

Specification 2: Similar to Specification l except that check 
was made and uttered to the First National Bank, Kansas 
City, Missouri. 

Specification 3: Similar to Specification 1 except that check 
· 	 was made and uttered on Z7 August 1945, to the Commerce 


Union ,Bank, Nashville, Tennessee, and was in the sum of 

$100. r ' · 


Specification 4: In that Second I.Leutenant Alfred L. Chennault, 
Air Corps Unp.ssigned, Attached Squadron H, 1060th AAF Base 
Unit, did, at Reno, Nevada, on or about 25 June 1945, with 
intent to defraud, wrongfully and unlawfully make and utter 
to the First National Bank of Nevada, Reno., Nevada, a cer­
tain check., in words and figures as follows, to 11'.it: 

San Antonio, Texas June 251 191*2... 

NATIONAL BANK OF FORT SAM HOUSTON 
at San Antonio 

Pay to the' Order of_______..:C:;..;:;a;.::;s.;:.;;h________$.22•00 

Tv[enty;'."'.Five and' no/100 - - - - - ·- - - - - - - - - - - - Dollars 

Ft. Meade 	 /s/ Alfred L. Chennault 
M.d"' . 0-794637 

and by_ means thereof., did., fraudulently obtain from the 

said Fiz:st National Bank of Nevada, $25·.oo in cash, he., 

the said Alfred L. Chennault, then well knowing that 

he \did not have and not intending that he should have 

·sufficient funds in the National Bank of Fort Sam Houston, 
San. Antonio, Texas, :for the payment o;f said check. 

Specifications 5 to 19: Similar to Specification 4 but 'dif ­
fering as to dates and payees as follows: 

. . 

2 



He also had a checking account in the National Bank of Fort 
Sam Houston, San Antonio, Texas. The sole deposits were monthly allot­
ments of $50, which conti.nsd from eometime prior to May 1945 to October 
1945 (Pros. Ex. l4). Between 25 June 1945 and lO- August 1945 he wrote 
sixteen checks on this account, each in the sum of $25. Thirteen were 
issued in Reno, Nevada, three to the First National Bank and ten to 
the· El Cortez Hotel, and the proceeds, according to him, were lost in 
gambling (R. 16-17; Pros. Exs. ·1, 7-lO, 14). After leaving Reno he 
was in need o:t funds to complete a transfer to·Fort Meade, Maryland, 
and, en route, cashed checks at the Walker Bank and Trust Company 
in Salt Lake City, Utah, and at the Bolling Field Post Exchange 1n 
Washington, D. C. Later he spent a .'.30 day leave period in Utah and, 
having lost his funds gambling, cashed another check at the First 
Security Bank in Ogden, Utah (R. 17-18; Pros. Exs. 1, ll-13, 14). 

His account in the National Bank of Fort Sam Houston was , 
under $25 on all dates on which the !oregoing checks were issued ex­
cept 10 July 1945 and 10 August 1945 when the regular $50 allotment 
was credited. However, other outstanding checks immediately exhausted 
the allotment deposits, and the checks described were dishonored upon 
presentation (R. 14; Pros. Exs. 1, 2). The accused admitted that at 
the time he wrote these cheeks he was aware that the funds in this ac­
copnt were insu:tficient to pay them (Pros. Ex. 14). 

Accused voluntarily gave a pre-trial statement in which he 
recounted his execution or the worthless paper and also gave some or 
his personal history. A native of Texas, ;?S years of· age and married, 
he asserted he was a college graduate. His civilian employment was 
with the American and Branni!! Airlines 1n the capacity of agent. 
Prior to his induction into the Army on 17 May 1942 he was with the 
Canadian Air Forces. In October 1944 he went. overseas. as a pilot o:t 
a B-24 and new eighteen conbat sorties. He returned to this country 
9 Jul¥ 1945 (Pros. Ex. 14). 

4. Evidence for the defenses Accused, after explanation of ·h:l.s 
rights as a witness, elected.to remain silent (R. 19). A copy o! 
his Form 66-2 was introduced 1n evidence 1n his behal.t (R. 19). 

5. The nineteen Specifications ~ the.Charge allege that between 
22 June 1945 and 'Z7 August 1945 accused made and uttered to various 
banks and business establishments, 1dth intent to defraud, nineteen 
checks totalling $600, and .fraudulently obtained that amount in cash, 
knowing he did not have and not intending to have sufficient funds, 
in the banks on which drawn, for payment. 

It is undisputed that accused made and uttered the checks 
and obtained the face amounts 1n cash, and that the cheeks were dis­
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~ Date Payee 

s ·'2:/· .June 1945 First National Bank of Nevada, Reno, Nevada 
6 4 July 1945 El Cortez Hotel, Reno, Nevada 
7 ·5 July 1945 id. 
8 .6 July 1945 id. 
9 7 July 1945 - id. 

10 8 July 1945 id. 
ll 9 July 1945 id. 
12 10 July 1945 . id. 
13 10 JulJr 1945 First National. Bank of Nevada, Reno, Nevada 
14 ll July 1945 El Cortez Hotel, Reno, Nevada 
15 12 July l94S id. 
16 15 July 1945 id. 
17 18 July 1945 Walker Bank·& Trust Co. Salt Lake City., Utah 
18 20 July 1945 Bolling Field Exchange.,: Bolling Field, n.c. 
19 10 .August 1945 First Security Bank of Utah., Ogden Branch, · · 

Ogden, Utah. 

Specification 20: {Motion to strike sustained; R. 14, 18) • 

.Accused pleaded not guilty to, and was fo\llld guilty of., the Charge and 
· all Specifications. He was sentenced to be dismissed the service, to 
forfeit all pay and allowances due or to become due, and to be confined 
at hard labor., at such place as the reviewing authority might direct, :tor 
two years. The reviewing authority approved the sentence and .forwarded 
the record of trial for action under Article of War 48. 

3. Evidence for the prosecution: It was stipulated that accused 
made and uttered all of the checks described in the Specifications 'and 
received the !ace amounts in cash. The instruments were cli.shonored 
upon presentation .for payment '{R. 14; Pros.· Ex. l). 

On :22 June 1945, accused, while passing through Kansas City, 
Missouri, cashed a $SO check at the Traders Gate City National Bank and 
another i'or the same amount ·at the First National Bank. His asserted __ 
purpose was."to defray traveling expenses.• The instruments were 
drawn on the Valley National Bank of Tucson., Arizona {R. 15, 18; P10s. 
Exs. 4, 5, .14)• The accused had an account in this bank but the only 
deposits were derived .from an allotroont which he discontinued in May' 
1945. The last payment was credited to his account on 7 June 1945 and 
by 22 June 1945 the balance was only $24 (R. 14, 15, 18; Pros. Exs. 31 4). 
He later contended that at the time he wrote these checks he did not 
know whether there were sufficient funds in the bank to pay them (Pros. 
Ex. 14). · Notld. thstanding the diminishing condition 0£ this account be 
wrote a third check against it in the sum of $100 on 27 August 1945, 
and cashed it at the Commerce Union Bank in Nashville, Tenneesee 
(R. l5J Pros. Ex. 6). . · 
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honored upon presentation. His account in the Valley National Bank 
of Tucson, Arizona, upon which he drew the $50 checks described 
in Specifications 1 and 2 and the $100 check described in Speci!i ­
cation 3, contai~ed only $24 and, consequently, his intent to de­
.fraud may be inferred. His self-asserted lack of knowledge of the 
status of his account is no defense because it was his duty to 

ascertain and inform himself on this score. 


In writing the sixteen ~25 checks described in Specifica-· 
tions 4 to 19, which he drew upon his account in the National Bank 
of Fort Sam Houston, San Antonio, Texas, he admittedly acted with 
knowledge that he did not have sufficient funds to honor

1
his drafts. 

:Although, on two elates on which he wrote checks, there was over $25 
in the account, it was promptly exhausted by payment of other checks 
outstanding when the checks in question were given. It does not 
avail the accused that he had the money in the bank at the date 
he wrote the checks. It was his duty to see that the money remained 
in the bank and was available :tor payment upon timely presentation. 
The Specifications are proven beyond any reasonable doubt. 

6. War Department records show that the accused is about 29 
years of age having been born 2 November 1916. He had two years 
at the Junior College in Paris, Texas, his birthplace, and subse­
quently attended Southern Methodist University :for one and a half' 
years. After leaving college in 19:38, he worked as a clerk in a 
stationery business, as a tooling clerk .fo~ an aircraf't manufacturer, 
and as a passenger agent for a commercial airline. He enlisted in 
the Royal Canadian Air Force on 7 June 1941 am, a.fter serving as 
an aviation cadet, transferred to the United States Army Air Forces 
on 15 May 1942. Upon completion of his training ha received a 
commission as.a second lieutenant in the Air Corps Reserve on 13 
December 1942, entering upon active duty on that date. He served 
overseas with the 767th Bombardment Squadron and was awarded the 
Air Medal and an Oak Leaf Cluster f'or·ttmeritorious achievement in 
aerial flight while participating in sustained operational 
activities against the ene?Jzy'•" · On 25 July 1944 he received a repri ­
mand and forfeiture under Article of War 104 for absence without 
leave for three days. · Further action under Article of' War 104 was 
taken against him on 17 August 1944 and again on 6 September 1944 
by reason of' his issuance ot worthless checks. His 201 File con­
tains considerable correspondence b~tween the War Department and 

· • his creditors concerning his issuance of such checks and non­
payment· or debts. 

7. The court was legally constituted. No errors injuriouslJ' 
affecting the substantial rights of the accused were colllllitted 
during th~. trial. The ~oard o.f Review is of' the opinion that the 
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record of trial is legally surficient to support the findings and 
sentence and to warrant confirmation thereof. Id.smissal is 
authorized upon conviction of a nolation or Article of War 96. 
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SFJGN-CM ':S6074 	 1st Ind 
Hq ASF, JAJJO, Washington, D.c. JAN3
TO: The Secretary of 1,ar 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, 

there are transmitted herewith for your action the record of trial 

and ,the opinion of the Board of Review in the case of Second Lieu­

tenant Alfred L. Chennault (0-794637), Air Corps. 


2. Upon trial by general court-martial this officer was found 
guilty of making and uttering, with intent to defraud, between 22 June 
1945 and Z7 Au.gust 1945, nineteen worthless checks totalling $600, 
knowing that he did not have and not intending that he should have 
sufficient funds for payment in the banks on which drallll, in violation 
of Article of War 96. He was sentenced to be disnissed the service, to 
forfeit all pay and allowances due or to become due, and to be confined 
at hard labor at such place as the reviewing authority might direct, tor 
two years. The reviewing authority approved the sentence and .forwarded 
the record of trial .for action under Article of War .48. 

3. 'A. summary of the evidence mey be found in the accompanying 
opinion of the Board of Review. I concur in the opinion of' the Board 
that the record of trial is legally sufficient to support the findings 
and sentence and to warrant confinnation thereof. 

Although he had only $24 in the Valley National Bank of 
Tucson, Arizona, accused wrote two checks., each for $50, and cashed 
them at Kansas City banks on 22 June 1945• Tw:> months later he drew 
a $100 check on the account. He also had a checking account in the 
National Bank of Fort Sam Houston at San Antonio., Texas, ·again~t which 
he issued a large number of checks. His deposits in this bank were 
sufficient to cover only a .few of these drafts and, between 25 June 
and 10 August 1945., sixteen checks, each for $25, were dishonored. 
Most of these checks were uttered to hotels and banks in Reno, Nevada, 
and the proceeds., according to accused., lost in gambling. He admitted 
!mowing that his balance in the San Antonio bank was insufficient to 
pay them. The record does not disclose that accused has ever redeemed 
any of these checks. 

This is not the only time accused has been in difficulty over 
his checks. In August 1944 and again in September 1944 he received 
punishment under Article of War 104 for like of'!enses. His ~l File 
contains a number of' letters from bis creditors complaining"o! his . 
issuance of JrOrthless checks as well as non-payment o! debts. The 

. 	staff judge advocate in his review in the present case refers to an 
additional $700 in worthless checks on which no charges were pre­
f'erred. Although it is apparent that accused deserves senn dis­
ciplinary measures., I believe th3 confinement inposed is somewhat 1 



excessive, particularly in view of his creditable war record: he 
bas nown 18 combat missions as the pilot or a B-24 bomber and re­
ceived the Air Medal with Oak Leaf Cluster. I recommend that the 
sentence be confirmed but that the · confinement be reduced to one ' 
year and that the !or!eitures be remitted, that the sentence as . 
thus modified be ordered executed, and that an appropriate United 
Statea D1.scipllna17 Barracks be designated as the place o! confine­
ment. 

4• IncloHd is & form of action designed to carry into execution 
the foregoing recommendation, should it meet with your approval.· 

./ 

2 Incls THOMAS H. GREEN 
l - Record of trial Major General 
2 - Form of action ---· The Judge Advocate General 

CSentence confirmed :-f~rleiture~-;emitted and-confinement reduced to one 
year. As modified ordered executed. GCID 41, 6 March 1946). 



UAR DEPARTI.ill.'IT 
A;rrcy' Service Forces 

In the Office of The Judge Advooate .General 
Yfashingt~n., D. c. 

SPJGH -_CM 296lr:J7 

UNITED STATES 	 ) 
) 

v. 	 ) 
) 

Captain JOHN SAVINI ) 
(~394474), Infantry,. ) 

· ii~:'.l~~ 1940 . . 

FOOT L&'ITS., i'iASHINGTON · 

NINTH SERVICE CCL1MA.ND , 


AFJ;.'Y SERVICE FORCES 


Trial by G. c. M., convened ·at· 
Fort Lewis, Washington, Z7 
November 1945. Dismissal~ 

OPINION o£ the BOt\RD OF REVIEW 

TAPPY, BE9K, STERN am TREVETHAN, Judge A.dvoca.tes. 


1. The Board. of' Review has examined the record o£ trial· in the 
case of, the above-named officer and submits this., its opinion, to The 
Judge Advocate Gemral.. 

2. The accused was tried on.the following .Charges and Specifi ­
cations a 

CHARGE I I Violation o£ the 95th Article of War. 

Specil'icationa In that Cat>tain John Savini, Infantry, 
Detachment o£ Patients, Madigan Hospital Center, 
Madigan General. Hospital, Fort Lewis, Wash., did, 
at The Dalles, Qregon, between on or about JO May 
1945 to on or about 16 of' sept 1945, while lawfully 
married to :Mrs. Ellis Josep}µ.ne straub Savini, 
wrongfully, dishonorably and unlalli'ully live and 
cohabit ldth a woman, to _wit, Joyce Eloise Potter, 
not his la'Wi'ul wif'e. · 

CHAR.GE II I Violation of' the 94th .Article o£ War. 

Specif'ication la In that captain John Savini, Infantry, 
ff*, did,' at Fort Lewis, Washington, on or about JO 
April 1945, present !or approval and p~ent a claim 
against the United States by causing to be presented 
to Major Angus s. Clist, Finance Officer at Fort 
Lelds, Washington, an officer of' the United States 
duly authorized to approve and pq such claims; in 
the amount of $132.00 for rental allowance and sub­
sistence allowance lfhich claim was f~e in that he, 
said cap~ Savini, stated in said claim that Joyce 
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P. Savini was bis lawful ?fife and v:hich said state­
ment was then !mown by the said Captai_n Savini to 
be false. 

Speci£ication 2: Identical in form with Speci£i~ation 
1 except that the date of the offense is 31 May ~945 
and the amount of the false claim is $133. · 

Specification 3: Identical in form ·with Specification 
1 exc~pt that the date of the offense is 31 August 
1945 and the a.mount of .the false claim is $133. 

The accused pleaded not guilty to and w2s found guilty of all Charges and 
Specifications. He was sentenced to be dismissed the service. The review­
ing authority 'ai:proved the sentence., recollD'nended that its execution be su~­
pended and forwarded the record of trial for action under Article of War 
48. I 

3. Evidence introduced by the prosecution to support the Charge of 
unla'Wful cohabitation may be summarized as follows: 

It was stipulated between_the prosecution., defense and the accused 
that liirs. Ellis Josephine Straub Savini was alive on 16 September 1945 
and that i£ she'were present she would testify that she resides in San 
Jose., California., that she was married to Jolm Savini on 11 February 1942 
at Tacoma., Pier.ca Gounty, Washington., and that said marriage had not been 
dissolved (R. 6., 7). A certi£ied copy of a marriage certificate., received 
in evidence without objection., shows the marriage of the above-named per­
sons in accordance with the stipulated testimony of Mrs. Ellis Straub 
Savini (R. 7; Pros. Ex. 1). There was also received without objection a 
certified copy of a marriage· certi£icate showing the marriage of John 
Savini and Joyce Eloise Potter on 9 April 1942., at Seattle, Washington 
(R. 10; Pros. Ex. 2). Mrs. Ellen Potter of The Dalles., Oregon, testified 
that she was present at the marriage ceremony of her daughter, Joyce , 
Eloise Potter, and the accused on 9 April 1942., at Seattle, Washington., 
and that they resided at her home during the months of June and· July 
1945, li~g together as husband and wife. They occupied the same room 
at. night and Mrs. Potter introduced accused to friends as her nson-in­
lawtt. Subsequent to their departure in July the couple visited 'With 
Mrs. Potter in August and September 1945 and on these occ~sions they de­
ported themselves in similar manner by cohabiting as husband and wi.f'e 
(R. 7-9). 

The prosecution's evidence in support of the false claim offenses 
(Charge II, Speci£ications 1, 2 and 3) was a~ follows: 

2 • 
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It was stipulated between the prosecution, the defense and the ac­

cused that the signature of the payee appearing on each of three photo­

static copies of pay and allowance vouchers for the months or April, May 

and August 1945 was the signature of the accused and said vouchers were 


. received in evidence without objection (R. 10; Pros. Exs. 3, 4., 5). It 
was further stipulated that the accused caused the above-mentioned pay 
and allowance vouchers to be presented on 30 April 1945, 31 May 1945 
and 31 August 1945., respectively, to Major Angus s. Clist, l<'inance Of­
ficer, Fort ~wis, Washington., an officer of the United States duly au­
thorized to approve and pay such claims. On each voucher, under the head­
ing 1f])ependents11 ., Joyce P. ~avini, 404 w. 3d St., The ])a.lles., Oregon, is 
named as accused•s lawful viife. The one for the month of April shows 
W ae the amount claime,d for subsistence., while those for May and August 
each show a claim for ~¾3.40 for that item; and all three show a claim of 
$90 for rental allowance for the respective periods involved (R. 10, 11). 

4. Accused, having been advised as to his rights as a witness., elect­
ed· to testify .under oath. He testified that .following intimate relations 
with Lieutenant Ellis Straub during December 1941 and January 1942, she 
informed him that she had become pregnant•. Although accused was then 
engaged to Miss· Joyce Potter he married Lieutenant Str~.ub to give her un­
born child a name., with the understanding that his wife would permit him 
to obtain a divorce. After the marriage Mrs. Savini changed her mind and 
would not permit accused to divorce her•. (t)taining legal advice, accused 
was informed that he had no grounds for divorce. · He did not live with 
his wife at any time after the. marriage. · ()l 9 April 1942 he married Miss 
Potter. because his Division was alerted .for overseas movement and he .felt 
he was entitled to some happiness with the girl he loved be.fore his de­
"parture, being of the opinion that he might not return. Accused testified 
that Miss P(itter was aware of his marriage to ·Ueutenant Straub at the 
time of her (Miss Potter•s) 11marriagen to him., The alert status of his 
organization was revoked, his battalion:was transferred to Camp Hood, 
Texas, and accused did.not go overseas until April 1944. He attempted 
to coinmunicate with "Lieutenant Straub" 'With a view to divorce but was 

. not successful, although he contributed to her support frc:m the,date of 
the marriage until June 1944, peyment being made through her brother-in­
law who lived 1n San Francisco. She received fran accused the sum of 
$100 per month during the .first year following· the marriage, part b;r 
direct payment and the balance by allotment. Thereaf'ter, the first al­
lotment was discontinued and a new one executed b;y accused Wlder which 
his 'Wife received $50 per month .through her brother-in-law as allottee. 
In June 1944 all peyments were ·stopped and· nothing further has been 
paid accused ts wife because ·through error ·'in the Office of Dependency 
Benefits she had been over~d to the ·extent .o£ almost $2000. Reimburse­
ment for the overpayment was being sought rran accused. Recently he was 
returned to the United states i'ran a gener~ hospital in France and is 
presently a patient at Madigan General Hospital awaiting action of a 
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retiring boa.rd as a result of wounds received in combat (R. 11-14). Ac­
' cused admitted that he lived with Joyce Eloise Potter between .30 May 1945 

and 16 September 1945 (the period of the alleged unlawful cohabitation ­
Charge I., Specification). At the time of his marriage to Lieutenant 
Straub he was 24 years of age o.rrl she was a.bout 29 or JO. Subsequent 
to the marriage he was informed that she had given birth to a child. . 
Divorce proceedings to dissolve this mar;riage a.re now pending (R. 14-18). 

It was stipulated that accUBed entered on active dv.ty 10 October 
1940 and that his rating for performame of duty on all a~sig~ents was 
either excellent or superior; also that he participated in qamp'b.~gns in 
Germaey., Northern France., Normandy and the Rhineland. He is authorized 
to wear the Silver star, the Bronze Star Medal., three Bronze Service 
Stars and the Purple Heart. General Orders announcing the award of 
the Silver star to accused were read to the court. In the past year he ,,. 
has undergone four abdominal operations and has received treatment for 
a leg wound. 

Without objection, four letters purporting to' have been written in 
November 1945 by four high ranking Army officers under 'Whom accused had 
served were read into the record. Said letters make reference to his 
excellent character and attest to his outstanding ability and accomplish­
ments as a soldier (R. 19-22). 

5. The uncontradicted evidence shows that the accused married Ellis 
Josephine straub; that he thereaf'ter contracted a bigamous marriage with 
Joyce Eloise Potter on 9 April 1942, and that they unlarl'ully cohabited 
as husband and wife between .30 May and 16 September 1945. such conduct 
on the pa.rt of accused is clearly wrongful and dishonorable within the. 
meaning of the 95th Article of War. (CM 252626, Scanlon, ·34 BR 105). 

As concerns the offenses of presenting false claims for rental and 
subsistence allowance (Charge II, Specifications 1, 2 and .3), the evidence 
shows that accused presented for approval to the proper finance officer 
his pay vouchers {War Department Form No • .336) for the months of April., 
May and August 1945; that ea.ch voucher contained the statement under 
"Dependents" that he had a lawful 'Wife., Joyce P. savini; and that the 
several vouchers claimed subsistence and rental allowances as alleged 
in the applicable Specifications. 

. . 

The statement that Joyce P~ Savini was accused•s wife was clearly 

false and was ma.de by accused with knowledge of its falsity. It does 

not., however, follow therefrom that the claims were likewise £aJ.se. 
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The test in determining accused's guilt of presenting a false claim is 
y.nether accused was rightfully entitled to the money he claimed. If in 
fact "dependencytt did exist according to law and accused was entitled to 
receive the allowances claimed, irrespective of any other offenses of 
which he may be found guilty, he is not guilty of presenting false claims 
as charged (C.ii. 242395, Adams, 27 BR 161). As a basis for payment to of- ­
ficers of subsistence and rental allowances, the term 11dependent11 includes 
nat all times and in all places a lawful wife 11 (37 u.s8c. 8; 37 u.s.c. 
·sup. III, 104). In Rawlings v. United States (93 Ct. Cl. 231), after 
quoting this statute, it was stated: 

' "This language of the sta:tute seems to say that a law­
ful wife or an unmarried child shall be a statutory de­
pen~nt, with no questions asked as to the fact of de­

.pendency, just as plainly as it says that a mother shall 
:be regarded as a dependent only if in fact she is chiefly 
support,ed by the officer. There is-nothing in the statute 
which indicates that this apparent meaning was not the 
legislative meaning." 

The evidence shows that on the date the vouchers were presented ac­
cused had a lawful-wife living. · Accordi~y, under the rule oi' law an­
nounced in the Rawlings case, supra, the accused was lawfully entitled to 
the allowances claimed because in fact he. did have a statutory dependent. 
Thus the claims. presented were not false or fraudulent, although they mq have 
contained a false statement. · 

The making of a. false statement in connection with a claim for al­
lowances is undoubtedly deceitful and recognized as an offense under mili­
tary law. The accused inade the false statement as to his marital status 
with full knowledge of its falsity. Had the Specifications been drawn to 
allege a violation of the fourth paragraph of the 94th Article of War ­
the one dealing with false statements in connection with claims against 
the Goverrune~t • the case would present no problem, for the offenses 
committed by accused come squarely within the ,Provision~. of that }?!3X~-:
graph. · · ' 

The Specifications allege that accused presented false claims for 
approval and payment, and also allege in each instance that accused 
"stated in said claim tha.'b. Joyce P. Savini was his lawful ,tlfe c!l1d which 
statement was then known b;y the said Captain Savini to be false.". Thus 
each Specification alleges the making of a false statement in connection 
with the presentation of each claim. The Boards of.Review have consist­
ently held that where a specificat!on alleges a felonious assault but 
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the proof establishes nothing more than assault and battery, and the 

language in the specification descriptive of the assault also alleges a 

battery, findings of Guilty of the offense of assault and battery ·will 

be sustained. Similarly, when a specification alleges the making of a 

false statement in addition to the presentation of a false claim and 

the proof establishes nothing more than the making of a false statement, 

then so much of the findings of 0ruilty as involves the makinr, of a. false 

·statement must be sustained. Furthermore 

"No finding or sentence need be disapproved solely 
because a specification is defective if the facts 
alleged therein and reasonably implied therefrom 
constitute an offense, unless it appears from the 
record that the accused was in fact misled by such 
defect, or that his substantial rights were in fact 
otherwise injuriously affected thereby.It (MCM, 1943, 
par. 87b, p. 74) .. 

Here the facts alleged in the Specifications constitute the ofi'ense of 
·making a false statement as well as presenting·a false tiaim and the ac­
cused was fairly apprised -thereof. Consequently, to sustain so much of 
the court•s findings of guilty as involves the mald.ng of false statements 
does not injuriously affect any of accused's substantial rights. Ac­
cordingly, the record of trial is legally sufficie~t to sustain so llluch 
of the findings of guilty of Specifications 1, 2·and 3 of Charge II as 
involves the making. of' ..false :statements, in violation of Article of war 
94. 

6. War Department records show that the accused is 28 years of age 
and married... He graduated from North Carolina State Coll.ege in 1940, at 
which time he was appointed a second lieut.enant of Infantry in the Of'­
ficers I Reserve Corps, A;rmy of the United ,States. He was called to active 
duty on 10 Qctober-1940, promoted,to first lieutenant on 24 February 1942 
and to captain on 31 August 1942. He served 'in t,he European Theater of 
Operations and received the Silver Star for gallantry in action on 19 
November 1944, and the Bronze Star Medal for meritorious service during 
the period 29 July 1944 to 2 November 1944. He was wounded in action on 
13 January 1945 and was thereafter returned to the United States, being 

· admitted to Madigan General Hospital, Washington, on 23 April 1945 for 
appendicitis, acute. The review of the staff judge advocate states that 
two children were born of the bigamous marriage, one in December 1942, 
the other in June 1944. It further states that there is one child, the 
issue of the legal marriage. Attached to the record of trial is a letter 
signed by the trial judge advocate, the assistant trial judge advocate 
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and the defense counsel recomrnending clemency in the form of commutation 
of the sentence based upon the accused's brilliant war rocord, the severe 
wounds incurred in battle and the hieh esteem in which he is held by his 
superior officers. The revicv.1.ng authority recomrnended that the execution 
of the sentence be suspended. 

7. The court was legally constituted and had jurisdiction of the 
person and tha offenses. No errors injuriously affecting the substantial 
rights of accused were committed during the trial except as above noted. 
Forthe reasons stated the Board of Review is of the opiniotrthat the 
record of trial is legally sufficient to support the findings of guilty· 
of Charge I and its Specification, legally sufficient ~o support only 
so mu~h of the findings of guilty of Charge II and Specifi~tions 1, 2 
and 3 thereof as involves findings of guilty of wrongfully mald.ng false 
statements as alleged in presenting the several claims for allowances, 
in violation of Article of tiar 94, and legally sufficient tio support the 
sentence and to warrant confirmation· of the sentence. Dismissal is au­
thorized upon conviction of a violation of Article of Ylar 94 and mand.­
datory upon conviction of a violation of Article of War 95. 

Judge Advocate. 

Judge. Advocate. 
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SPJGH - CM 296107 1st Ind 

Hq ASF, JAGO, iiashington 25, D. C. 

TO: The Secretary of War 

l. Pursuant to Executive Order No. 9556, dated Hay 26, 1945, there 
are·transreitted herewith for your action the record of trial and·the 
opinion of the Board of 1,3view in the case,; of captain John Savini, (0-394474), 
Infantry. · 

2. Upon trial by general court-martial this officer was found guilty 
of unla:w:ful cohabitation 'With a woman not his ld.fe (Charge I and its Speci­
fication), in violation of ,Article of War 95, and of presenting for payment 
to the proper finance officer three false claims during the months of April, 
May and August for subsistence and quarters allowance (Charge II, Specifi­
cations l, 2 and 3), in violation of Article of war 94. He was sentenced 
to be dismissed the service. The personnel of the prosecution and defense 
recanmended that the sentence be conmIUted in view of the accused• s out­
standing war record hereafter discussed. '!he revie'Wing authority approved. 
the sent~nce, recommended that its execution be suspended and .forwarded the 
record of trial for action under Article of war 48. · 

J. A summary of the evidence may be found in the accompanying opinion 
of the Board of Revie," I concur in the opinion of the Board that the 
record of trial is legally sufficient to support the findings of guilty of 
Charge I and its Specification, legally sufficient to support only so much .. 
of the findings of guilty of; Charge II and Specifications l, 2 and 3 thereof 
as involves findings of guilty of wrongfully making false statements as 
alleged, in presenting the several claims for allowances, in violation of 
Article of war 94, and legally sufficient to support the sentence. 

'Ihe record of trial discloses that the accused married Lieutenant 
Ellis Straub, an Army nurse, in February 1942 to give her unborn child a 
name. He did not live with her ::ut contributed $100 per month to her sup.. 
port for one year following the marriage and $50 per month thereafter until 
June of 1944. After the marriage, accused endeavored to induce his wife 
to consent to a divorce but she refused and thereafter, in April 1942, Miss 
Joyce ?otter rtmarried" hir.l, with full knowledge of accused's existing mar­
riage.· Accused was engaged to Miss Potter at the time of his marriage to 
Lieutenant Straub. Following the bigamous marriage, accused and Miss Potter 
unlawfully cohabited from 30 1fay 1945 until 16 September 1945. Accused ·.. 
went overseas in 1944 and distinguished himself in the European Theater, 
winning the S!+ver Star and the Bronze star Medal. He v,as also wounded in 
action. 

He presented 'his pay and allowance vouchers to the proper finance offi­
cer during the months of April, May and August 1945 and therein designated 
"Joyce P. Savini" as his lawful wife. '\'lhile the statements were false in 



that Ellis Straub Savini and not Joyce P. Savini was his lawful w.l.fe, the 
claims 11ere not false because accused was entitled to the allowances claimed 
since he in fact had a lawful vdfe. Two cbildren have been born of the 
bigamous marriage and one of the legal ma!Tiage. Divorce proceedings are 
now pending for dissolution of the latter. 

In view of the serious nature of his offense of unlawful cohabitation, 
particularly the circumstances in connection therewith, and notwithstanding 
accused's previous unblemished military and civilian record and the several 
testimonials from high ranldng officers under 'Whom he seTVed attesting to 
his sterling character and outstanding braver,r on the field of battle, I 
recommend that the sentence be confirmed and caZTied into execution. 

4. Inclosed is a form of action designed to carr,r into execution the 

foregoing reco-ndation, shoulc~;c 
2 Incle THOMAS H. GmEN 

l. Record of trial Major General 
2. Form of action The Judge .Advocate General

----.&..~----------- . ~s ·. ~approved in part. Sentence confirmed and ordered executed. 
OCMO 5S1 6 March 1946). · ,. . 
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Vv""AR 	 DEPARTMENT 
. Army Service Foroe·s 

(89)In the Office 	of '.Ihe Judge Advocate General 
Washington, D. c. 

SPJGK - CM 296113 

UNITED STATES ) 

v. s 
) 

First Lieutenant JACK H. ) 
GILMORE (0-1647459), ) 
Signal Corp,. 

l 

18 	fEB ,~o 
BASE SECTION 


INDIA BURMA. THEUER 

i 

, Trial by G.C.M., convened 
at Headquarter,, Base Section, 
IBT. APO 465, 13 and 14 November 
1945. Dismissal, total for­
feitures and confinement tor 
one (1) year. 

--------·--------------------­OPINION of the BOA.RD OF REVI:EW 
MOYSE, KUDER and WINGO, Judge Advocatea. 

l. The record of trial in the oaae of the officer named above has 
been examined by the Boa.rd of Review and the Board submits this, its 
opinion, to '.Ihe Judge Advocate General. 

. 	 . 
2. The aocusedwas tried upon the following Charges a.nd Speoitioa­

tionsa 

CHARGE Ia Violation of the 93rd Artiole ot,'Wa.r. (Finding 
of not guilty.) · 

Speoifioation 	la (Finding of not guilty). 

Speoifioation 	21 (Finding of not guilty). 

CHARGE II• Violation of the 96th .Article of War. 

Speoitioation la In that First .Lieutenant Jaok H. Gilmore, 
Signal Corps, Offioe of Strategic Services, Servioe Unit, 
Deta.ohment 505, did, in conjunction with Captain Robert D. · 
Ellis, Air Corps, and Private First Class Frederick J. 
Sherman, at Behala; India, on or about 12 August 1945, 
without the consent of the owner, wrongfully and willfully · 
take and carry away trom the person ot Ram Sevak Singh, 
Police Sentry, one muaket rifle, 410 bore, value ot about 
twenty-nine rupees lawful monies ot the Government of India, 
the property of Ram Sevak Singh. 

Specification 	21· In that First Lieutenant Jaok H. Gilmore, 
.. 	 •••,did, in oonjunction with Captain Robert D. Ellis, 

Air Corps, and Priva.te First Class Frederiok J. Sherman, at 
Calcutta, India,· on or.about 12 August 1945, without the 
consent of the owner, wrongfully and willfully take and 
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carry a.way from the person of Fouzder Singh, Constable ot 
Police, one Police Service belt with buckle, value a.bout two 
rupees ani thirteen a.nna.s, la.wtul monies ot the GoverXll!lent 
of India., the property of Fou.cder Singh. 

Specification 3a In tha.t First Lieutenant Jack H. Gilmore, • • •, 
did, in conj1.mctionwith Captain Robert D. fillis, Air Corps, 
and Private First Class Frederick J. Sherman, at Beha.la, 
India., on or about 12 August 1945, commit an usa.ult upon 
Jogendr& Nara.in De, Assistant Sub-Inspector ot Police by . 
pointing a.t him and pressing aga.lnst him, the said Jogendra 
Narain De, a da.ngeroua weapon, to wit, a .45 caliber Thompson 
sub-ma.chine gun, under thre&t of death. 

Specification 4a In, that Firat Lieutenant Jack R. Gilmore, • • •, 
was, in oonjunotionwith Captain Robert D. Ellie, Air Corps, 
and Priva.te First Class Frederick J. Shel'lllll.n, at Calcutta, 
India, on or about 12 August 1945, grossly disorderly in 
uniform, in a public pla.oe, to wit, Alipore Police Station, 
by creating a disturbance under threa.ta with firearm.I in the 
presence of others in search of a civilian priaonerJ inter­
fering with the orderly business ot the ohilian police and by 
forcibly diaoonneoting police telephone oommunicatiom. 

Specification Sa (Fi~ing ot not guilt,). 

CHARGE Illa Violation of the. 95th Ar't1icle ot War. 

Speoifica.tiona In tha.t First Lieutenant Jack R. Gilmore,•••, 
was, in conjunction with Captain Robert D. Ellie, Air Corpe, 
and Private First Claaa Frederick J. Sherman, at Beha.la, Indi&, 
on or about 12 August 1945, grossly disorderly in uniform, in 
a publio pla.oe, to wit, Behala Police Station, by creating a 
disturbance under threats with firearm.a in the presence ot 
others, interfering with the orderly buainess ot the-civilian 
police, in see.roh ot a civilian prisoner and by discharging 
·fire-arms in and a.bout a public oompoUDd ·ot the Bengal Police. 

Hs ple&ded not guilty to all Charges and Specifications. Hs was found not 
guilty ot Speoifioations 1 a.nd 2 of Charge I, and of Charge I, and of Speci­
fioation 5 of Charge II. He wa.a found guilty of the other Charges am 
Specifications, except the word.a "and pressing against him" in Speoifioa.tion 3 
of Charge II, of which excepted words he waa found not guilty. No eviden~ 
of _any previous conviction was introduced. }le was sentenced to be dismiued 
the service, to forfeit all pay and allowances due or to become due, and 
to be confined at he.rd labor tor one year. The reviewing authority approved 
the aentenoe and forwarded the record ot trial for action under Artiole of 
War 48. 
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3. Evidenoe for the proseoution.
I .. 

. About 2145 hours 12 A~gust 1945 aoouaed, acoompanied by Ca.pt&in 
Robert D. Elli• and an .Alllerioan soldier, entered the Behala Polioe Station, 
in a suburb ot Caloutta, India (R. 8,48). Aoouaed was armed with a 
Thompson Sub-Ma.ohine gun and a .45 caliber pistol, and the soldier with 
a Thompson Sub-Maohine gun (R. 9). Aooused pointed his 11tolllDW gun" at 
one Jogendra Narain De, "Assistant Sub-Inapeotor" on duty at the polioe 
station. and said, a.ooording to De's testilnoey, "•Where 11 Davis Driver? 
Bring him here'." (R. 9). De told aooused, 11 I don't know who Dana Driver 
is. Sit down and I will see what I can do "(R. 9). De further testified, 
"But he didn't listen ••• he kept on threatening and Hying. •Produoe 
Davis Driver•, and he got me by the shoulders and took me in to the other 
room" (R. 9), where o:ae Constable Hossain was. Aoouaed stood on a verandah 
at the .. door of the room and, while Captain Ellis and the soldier were 
11aearohing the loolcup" for Dans, aoouaed fired "two shots a with the 11tommy 
gun" (R. 10.12,;3)•. ~.A.f'ter some tillle 11 aooused "took his pistol .and pointed 
it at" De, and fa.id, 11 You will die,· you will die, you will die11 (R. 10, 
14), e.JJd "oame a little closer then and tipped my ear" with the "tommy 
gun" (R. 10.14,18). De was frightened (R. 17,18). Acouaed and Captain 
Ellis then took De• "upstairs and searched the pla.oe and found four oon­
sta.bles ••• started .pushing the oonsta.bles about a.nd sent them downeta.irs 
••• pushed them right out of the compound towards the road" (R. 11,12)•. 

Drugapada Ghatalc, "Inspector of Polioe, Intelligence Branch," 
tH111tiecl that he was in the room with De when a.ccuaed and his oompaniona, 
dreseed in ".Alllerican lhiforma," entered the polioe station (R. 18,25). He 
corroborated De's testimony oonoerning the ooourrenoes downata.!rs. and 
etated that aooused "dragged me to the second room • • • by 'l1l¥ arm," and 
preued his arm on '1111' neok alld puehed me to the oorner of the room". (R. 19, 
20). Ghatak wu not armed (R. 22). He further testified that •The capta.in 
a.nd. a.nother om- they assaulted Hossain. ••• with his arm th97 pushed his 
neok and w1th the tOlllllW gun they hit dif£efent parta ot the body," and that 
acouaed wu present during this asaa.ult (R. 19). 11.Bouain on being a.ue.ulted 
asked for my instruotiona what he should do. I a.aked him to satisfy them, · 
by showing the loolcl,tp and the oonstablea' barracks and other places, that 
Dans Driver wu not there" (R. 19). Ghatak aaw accuaed fire "two or 
three" shot• with hia "to~ gun," and also heard 11a,bout ten or fifteen 
shots .. outside ••• in the canpound" {R. 20, 21). 

, Ram Sevak Singh wu 11doinf aentry duty" at the police station, 
armed with'a 11410 bore police rifle {R. 26). Re testified that he saw 
accused's party enter the sta.tion•. "I had orders to stop a.nyone coming 
in and oalled to them to atop. They didn't listen to me. They took no 
notice of me. They went in to the verandah ot the police ata.tion", 
.followed by Singh. When they· started their· disturbance he asked them 
what wu happem.ng, whereupon they came toward him and ttpointed. two tQllllJ!1' 
guns and a revolver at me" (R. 28): Aoouaed, who was pointing the revolver 
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at Singh,. "grabbed" Singh' s "gun and threatened to shoot me" (R. 28 ). Singh 
beo.a.m.e "frightened and thought the soldiers were drunk and might shoot me, 
so I let my rifle go 11 (R. 28). Aooused pu~ Singh'a rifle in a.ooused's motor 
oar (R. 28). 

· Ranjit Roy, "Sub-Inspeotor or Police," testified that a.t about 
2200 hours 12 August he wa.s in the office of the Alipore Police Station, Calcutt& 
"more than two milea" from Beha.la. Polioe Station (R. 43 ), "talking to a pub­
lic gentleman about the case of a theft," when accused, Captain Ellis and 
an 11 Indian Boy" entered the room (R. 36 ). "They ca.me and a.sked me,. 'Where 
is Davis Driver?'" (R. 37). Roy asked them to be seated, and consulted the 
"lookup ·register. II He told than "no snch man was arrested at this polioe 
station on that da.te, 11 and had two 11aooused persons" brought in, neither of 
whioh was Davia (R. 37). Aooused "stated, 'You know we have fifty officer• 
out with tommy gun.13, and must find our boy• 11 (R. 37). "The Indian Boy· said 
tha.t Davis had been arrested near Beha.la. Polioe Station. 11 While the boy 
was talking, "one soldier oame in to the offioe with a. tommy gun in his 
hand 11 (R. 37 ). "He took his stand for a seoond or two near the door and 
then oame at WJ ba.ok ••• I told the Captain, 'Let me ring up Behala Police 
Station and'see if any suoh man was arrested there or not,' and asked 'lrrJ 
A.S.I., Bhattaoharjee, to ring up Beha.la. Polioe Station. Bhatta.charjee 
reported no such man was arrested at Behala Police Station. I explained 
this to the offioers and by that time I found the soldier who was at my 
baok point.ed the tommy gun towards me ••• I felt the touch of the muzzle 
of the tommy gun at ?rrJ right neck••• I told the Captain, '~bat is this? 
I am helping you and I am willing to help you'••• The Captain kept silent" 
(R. 38). Roy did not know whether the gun was loaded (R. 43). During this 
conversation Bhattaoharjee "put his hand on the telephone." '!he soldier 
slapped his hand, made him remove it from the telephone. ''went near the 
wall plug comieotion of the telephone and took out the plug and wanted to 
tear the plug from the wire•. Then the soldier went inside the OC 1s 
quarters and brought out the OC's servant into the room at the point of 
that gun" (R. 39). Aocuaed took the soldier'• gun from him, went outside, 
and "returned with two toil'.IIlzy' guns in his two hands, 11 preceded by "some 
other con.stables. II Both guns were "pointed out ••• straight towards the 
office" (R. 39). The "officer in charge," one z. Rasul, entered the office, 
a.nd Roy 11introduoed II him to the .American officers (R. 39 ). Acouud "pointed 
om gun towards the OC and the other gun towards the office, either e.t me 
or Bhat~charjee, 11 e.nd said to the soldier, "'Wra.p the wire with the table 
leg and tear the plug•••• the solc..ier came from where the plug oonneotion 
was and he wrapped the wire with the chair and table leg and by putting his 
foot on the table tore up the plug from the wire••• then they left the place 
in a jeep 11 (R. 40). Roy was "put in fear by the a.otiollB of these three . 
American soldiers 11 (R. 40 ). 

Fouzder Singh, a "Constable of Police, 11 was wa.lld.ng "down from 
Kiddepore Road to Munohigunj Road," Calcutta., shortly after 2200 hours, 
12 August. He wa.a in uniform, and wearing a police belt aJ?d buclcl.el{R. 44, 
45 ). He testified that when he reached Munchigunj Road a. car 11stopped a 
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few feet up and & sahib got out a.Dd oame up behind a.nd grabbed my belt 
· ••• I turned a.round and saw the soldier's faoe 11 (R. 44, 46 ). The soldier 
was the aoouaed (R. 45). 11 He dragged me by the belt on the ma.in road. 
I grabbed my belt and another sahib oame up and pointed" a Thompson Sub­
Ma.ohizie Gun at Singh, who became 11.frightened a.nd let my hands off my 
belt" (R. 44,45 ). Accused "took the belt a.Dd buokle II and "got into the 
vehicle" (R. 45). 

On 14 August 1945 accused volunt&rily made &Dd signed a. sworn 

statement after ha.vi:cg been advi1ed of hi• rights under the 24th Article 

of War (R~ 48). In this st&tement, which wu admitted in evidence without 

objection {Pros. Ex. 5), a.oouaed sa.id that during the afternoon of 12 

August he "had i'ive drinks of gin a.nd fruit juice a.lld knew 'What I wu 

doing a.nd · saying. 11 About 1930 hours he was informed by a.n Indian bearer, 

Henry, that another Indian, David, who wa.1 employed at the oamp of whioh 

a.ocused we.a o01!lllla.Ilding officer, was in jail. Accused determined to 11bail 

David out of ja.11, 11 a.nd drove to Behala. Police Station together with. 

Captain Ellis, one '.'Pvt. Fred c. Scherman" and Henry, a.bout 2100 hours. 

Accused wore 11a 'White T shirt,Jchaki uniform shorts, mosquito boots a.nd 

a khaki garrison cap. 11 Private Scherman stayed outside and the others 

went into the station, Captain El.lia waa ttoarrying a pistol in a holster," 

and aoouaed had a Thompaon Sub-Ma.chine gun loe.ded with twenty rounds. 

Captain Ellis told an Indian in the police station that he "he.cl come to 

post bail for David. This Indian volunteered to let ua look at the 

prisoners to see~i~f David was a prisoner." Accused, Captain El.lie and 

Henry then ''went out on the poroh, 11 '9'here . aoouaed heard' "at lea.at six or 

eight shots from a. gun and it sounded a.s. though it oame from a. sub-machine 

gun being fired at the other end of the poroh. I looked in the direction 

of the firing and saw SoheJ"llWl with a aub-JJl&chine gun. Scherma.n waa point­

ing the gun upward.a. I oa.lled a.nd asked, 1'Mlat' s the matter' Soherman 

replied 1 everythi?lg 1a all right' a.nd I heard Ellis s~ tha.t he wu O.K. 

I stepped down to the stepa and raised m:, weapon upwards a.t about a 90 

(degree) angle resting the butt on m:, hips and .relea.aed the sa.fet;y. I 
saw that my weapon wa.a set for a.utoma.tio ?iring aDd I fired 2 or 3 burst• 
or appro.xi:nately 3 or 4 ro\Uldl eaoh. I did not· aim Jll¥Wea.pon a.t any 
peraon or building. 11 He fired "in a. 1p1.1m ot exuberance. I wa1 faced with 
a situa.tionwhioh na ridiouloua beyond my imagination. It was pra.otioally 
an uncontrollable impulse. Xhe 1oene in a.nd a.bout the Beha.la Polioe Station 
seemed like a. oiroua. ••• After I oea.aed tiring the police sentry on duty' 
at the ga.te oa.me over to me. He was carrying a. rifle in 1houlder &1"118 

position•. I asked him for his weapon and I then reached over and took hi• 
gun from him oft hie shoulder, The sentry offered no reaista.noe tom:, 
taking his wea.pon. I had my wea.pon 1.11).der my left arm 8.Ild tried to remove 
the rifle bolt with my right ha.nd. I was unable to remove it a.nd 1.1ked 
the sentry to remove it but he wu i;oo soared to do anything." A.oouaed 
took the rifle from the ,entry "because I we.a afraid he would •hoot me." 
A.oouaed and his party.then drove to "a Calcutta Polio• Stationwhioh I beline 
1a the A.lipore 11 polioe atation,. when they "talked with a little India.n who 
wu aea.ted there. Ellis a.eked him it he ha.d & boy b7 the name ot David 
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confined in the police station. The police official checked his records 
and told us that no one named David ws.s confined in the Alipore P.S. I 
had my sub-ma.chine gun with me a.nd. had left the rifle in the jeep. ••• 
Before leaving the police office I told Scherman to disconnect the phone. 11 

They went to David's home, where they found him, and were taking him to 
their oe.r when "I looked up and saw a. Calcutta Police constable standing 
about 30 feet a.way from the \jeep. I walked up behind him, put my a.rm.a 
a.round his waist a.nd released his belt. I pulled his trousers down to 
his shoes and took his belt. I returned to the jeep and we all got in 
e.nd drove back to camp," where accused.threw~ police rifle and belt 
into a. tank. Accused 11wa.s sober, but my reflexes and emotions were un­
doubtedly influenced by the driDks taken previously in the da.y. 11 He did 
not "a.t a.ny time" while he we.a "in or a.bout the Behala. or .Alipore Police 
Stations point 11 his "weapon at any person a.nd threaten to shoot him." He 
was not 11at a.ny time .intimidated by a.ny of the Indian Police or by civ:ilia.ns. 11 

He considered his sea.rch for David to be "official business. 11 The next 
morning accused cleaned the rifle 8.1'.ld gave it to Captain Ellis to return to 
Behala Police Station. · 

It was stipulated between the prosecution, defense and accused 

that on or about 12 August 1945 at Calcutta the market value of "one musket 

rifle, 410 bore 11 was a.bout 29 rupees, and the market value of "one used 

police service belt with buckle" wa.s a.bout 2 rupees, 13 anne.a (Pros. Exs. 

7,8 ). 


4. Evidence for the defense. 

Constable Hossain testified that "nobody hit me hard" (R. 55). 
Captain Ellis did not hit him ''with fists and butts of gUll8 11 (R. 55). 
"but I was oa.ught hold of' and fell down and things like that happened to 
me" (R. 56 ). The soldier 11 got me from the ba.ok" and "the Captain we.a in 
front ot me'' when they went to look for David (R. 67). The officer in 
charge, one Mookerjee. did not tell Hossain to say he wa.s·bea.ten and handled. 
when Hosse.in made and signed a statement 12 August (R. 55,56). 

Bruce Glen. an employee of the Office of Strategic Services. 

testified he was an interpreter at a.n investigation of the case oonduoted 


, 4 September, at which Ghatak stated there was no "threatening ••• in the 
first office, 11 and Hossain stated that "he had not been threatened a.nd 
beaten, but had been told the statement had to be made and the OC ques­
tioned him about what had happened and told him 'You were bee.ten and 
threatened.' This waa taken down by the OC. He we.s asked 1£ his state!. 
ment was read to him and he replied in the negative" {R. 60,61). 

After having his rights explained to him, aocuaed eleoted to 

take the witness ste.Dd in his own behalf (R. 65 ). He testified tha.t he 

was 42 yea.rs of age and in civilian life had been a 0 crimina.l investigator" 

for twenty years (R. 65 ). He "enlisted in November of 1942 and took bade. 

and advanced training in Colorado and California. I went to Officers• 
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Candidate School at Fort N~Illil.outhaand'was oommisafoned in JUne of 1943 
in the Signal Corps. I wa.s in ~he Signal Corps until November of 1943 
and since that time have been attached to OSS. During that period I 
spent the first six months in training and at school. After that I did 
a short period of duty in Ala.ska and the Aleutians for the OSS. I re­
turned to the States and was sent to the Far Ea.st in February of this 
year" (R•. 65,66). On 12 August 1945 he was commanding officer of "Area 
z," an Office of Strategic Services Camp near Calcutta., where secret ac­
tivities were conducted. RI.a 11ma.in responsibility was security against 
everybody in the world and to keep everyone from knowing what was going 
on in the area. and who the people there were" {R. 66). Accused knew "the 
war was over or about over, 11 and permitted personnel at the camp to "get 
two oases of gin and mixed it with fruit juice and let them have some 
fun" (R. 67,69). Accused had "five or six drinks with various persons. 
I was never drunk. 11 David waa used as an informer. When accused learned 
that the police. '~d taken David away, 11 he became ''worried about David. 

1 
' 

I had reason to~be. I knew that outsiders wanted information. Hendry 
and David owed me no loyalty and there was no reason why., if put under 
pressure., they wouldn't talk" (R. 71). David 11had a pass. I knew that 
the first thing an I~ian does when apprehended is to pull out a bunch of . 
recommendations to show who he is •••. Ghatak knew me before he saw me at 
the police station and he was exactly the type of person I didn't want to 
get hold of David" (R. 71). Accused 11felt the release of David wu in 
line of duty a.a Security Officer of Area. Z" (R. 82). Aeoused was au• 
thorized to carry weapons "when on duty" {Def. Ex. C), and did so the 
night in question because it was "just the ordinary thing to do., .I carried 
arms about the area at nightJ alrays a. tollllDiY•gun. During the day I carried 
side arms. Every time I left the ar!'a after the first of June I carried 
arms. I gave it no thought. I,.see now.that it was damned bad judgment 
going where I went, but I never ,gave it a second thought" (R. 73 ). "In 
civilian life it was the same way. We wo'rked in the police stations day 
and night with arms. Even at home I had a tolllley' gun of my own and preferred 
to use it. I know it's strange to understand why., but it was just as much 
of a ha.bit as a pistol would be to anyone else" (R. 90)•.He did not have 
a pistol when he entered Behal& Police Station (R. 85), did not threaten 
or assault anyone at either station (R. 74,82).,. and stated that "to the 
beat of my recollection I have never had two tommy guns at the same time 
in my life" (R. 87). "Everything was'' on a friendly bads" a.t Behala · 
Police Station (R. 74), but the people there were "oonfused" (R. 87). At 
Alipore Police Station, "the OC ••• was very hostile and excited••• Roy 
waa all aflutter when the OC came in, 11 but appeared to be "friendly and 
cooperative••• to the nth degree" (R. 77). Accused fired.the Thompson 
Sub-Machine. gun "out in th• open U:p in the e.ir" in "three or four bursts. 
I uaed all the rounds in the weapon, maybe eighteen or maybe a full clip 11 

(R. 75). His purpose in ·firing was to make "some show of authority, 
probably with the idea ot straightening things out. There were ·people 
all over and nobody could straighten anything outJ even Hendry couldn't. 
I .understand now that they were .frightened because they saw-that Hen!ry had 
a out and blood on his head and. thougpt that one of their constables or 
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drivers had beaten him up and we were looking for that constable, when all 
we wanted was the boy. Everybody went nuts all over the place and so I 
fired to straighten them out11 (R. 75 ). He ordered Priva.te Scherman to 
disconnect the telephone because the police at Alip9re Police Station "were 
trying to call someone in the police department. By the~ I realized the 
boy wasn't there. I further realized th.at should other people come in on 
it we would have to make explanation. My idea was that our business there 
was finished, let's get out and go on. Roy kept insisting that someone 
should be called. I had no business with the MP 1s. I would have ma.de every 
effort to keep from meeting them under the circumstances. I didn't tell 
him to wrap the wires around the table legJ I merely told him to disconnect 
the phone••• it had a plug. It was a very simple connection like an electric 
light plug and all he had to do .was pull it out" {R. 78 ). Accused took 
Fouzder Singh's belt because "I had been worried. I found David, I was re­
lieved. It would have been a tough situation if I hadn't. It waa V-J Day. 
It was a silly, ,foolish, asinine thing to do. It wasn't sensible and it 
wasn't malicious. I didn't intend to hurt the guy" (R. 78), but "after I 
got it I intended to keep the buckle as a souvenir" (R. 88). Accused put 
the police rifle and belt in the tank to conceal them from the Military 
Police {R. 79). He did not wish to explain his possession of them to the 
Military Polioea "My instructions were that I was to protect informa­
tion about the things we were doing at Area Z against MP's or any outside 
agency" (R. 79 ). · 

5. Accused admitted ta.king the rifle f'rom Ram Seva.k Singh. Accused 
had no authority to ta.ke this rifle, especially from a police sentry engaged 
in the performance of duty. In the absence of any showing that the sentry 
had threatened unlawfully to use his rifle the taking thereof by acoused wa.s 
wrongful. The evidence proves this offense was oouunitted as alleged in 
Speoification l of Charge II. Aocused ~dmitted taking the belt and buckle 
from F'ouzder Singh as alleged in Specification 2 of Charge II and offered 
no justifioation whatever therefor. There is ·sufficient evidenoe to prove 
the assault upon Jogendra Na.rain De as alleged in Specification 3 of Charge 
II, in spite of the denial thereof by accused. These three acts were conduct 
of a nature to bring discredit upon the military service in violation of 
Article of War 96. 

Although aooused had a right by the use of lawful mea.ns t.o attempt 
to secure the release of David from polioe custody, the use of arms, intimi• 
dation of police officials and foroible disoonnection of the teiephone line 
at Alipore Police Station were. not such lawful means, were suffioiently 
alleged in Speoifioation 4 of Charge II, adequately proved by the evidence, 
and constituted disorderly oonduot in violation of Article of War 96. 

The assaults upon and threats to Indian Police at Beha.la. Police 
Station, officials of a friendly foreign state, made by accused and h11 
oompanions a.nd emphasizeinw the wild disoha.rge or firearms, constituted 
a oonspicuous disorder/were breaches of the peace and violent conduct ot a 
disgraceful character in public degrading to the service, for which accused was 
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responsible. His part in them as alleged in the Specification of Charge 
III was clearly proved and was, under all the circumstances, conduct unbe• 
coming to an officer and a gentleman in violation of Article of War 95 . 
(«inthrop, 1920 reprint, P• 718, note 49; see CM 220643, Knight, 13 B.R. 
32). , . 

Accused's assaults upon De and the constables and his illml.ediate 
emulation of Private Scherma.n's act in discharging the sub-mac~ine gun, at 
Behala Police Station, his assault at Alipore Police 0tation with two sub­
machine guns upon police officials, his order to Private Scherman to dis• 
connect the telephone line,·and his failure to prevent Private Scherman 
from separating the plug from the wire are circumstanoes which definitely 
establish that accused assented to all the disorders committed by Captain 
Ellis and Private Scherman and cooperated with them in the attempt to ac­
complish their common purpose. He lent to these disorders his approval, and 
was thereby aiding and abe~ting them. Accused was therefore a principal in 
all the,acts at both stations (18 u.s.c. 550, 35 Stat. 1152J Winthrop, 1920 
reprint, page 108J CM 266724, McDonald, 43 B.R. 296-8J CM ETO 1453, Fowler, 
4 B.R. (ETO) 347,348). 

6. A special hearing was held by the Board of Review 1 February 1946, 
at which arguments on behalf of accused were presented by Honorable Edwin 
C. Johnson, United States Senator from Colorado, Captain Robert D. Ellis, 

· who had served at the trial as individual defense counsel, Mr. Morrison 
Sha.froth, and Mr. F. S. Warren. At a second hearing held by the Boa.rd 4 
February, Captain Ellis, Mr. Sha.froth and Mr.·James R. Withrow, accused's 
commanding officer at the time these offenses occurred~ appeared on his be­
half. Oral arguments by Mr. Sha.froth and Mr. Withrow were supplemented sub­
sequently by written briefs. 

· 7. · War Department records discloae that this officer is 42 years of 
· age, is narried.•. and has no children. He is ·a high school graduate and 

four years after graduation·attended for one year a school designated as 
·"t.H.T.S. 11 From 1931- to 1933 he was the awne?'. ~f a radio and recording 
business_a.nd from 1933 to 1943 was self-employed as a criminal investigator. 
He entered the service as,a volunteer officer candidate 17 Novemb.er 1942. 
aild upon completion of t~e required course of instruction at the Officer 
Candidate School. &.stern Signa.l Corps Schools, Fort Monmouth, New Jersey,· 
was commissioned second lieutenant, Army of the United States, 10 June 
1943 and was ordered to active duty the same date. :He was assigned to 
Office of Strategic Services 29 October 1943 and promoted to first lieu­
tenant 21 Mu-ch 1944. He was ordered to Anchorage, Alaska, 24 June 1944 
on temporary duty for approximately sixty days, and ordered overseas, 
pennanent change.of station,·8 February 1945. 

. . 
8. The court wa.s legally: constituted and had jurisdiction over ac­

cused and of the offenses. No errors injuriously affecting the substantial 
rights of.accused were committed by the court during the trial. In the 
opinion of the Board of .tteview the record of trial is legally sufficient to 
support the findings and sentence and to warrant confirmation of the sen­
tence. Diamissal is mandatory'upon conviction of a violation of .A.rtiole 

9 

http:change.of
http:Novemb.er
http:business_a.nd


(93) 


of War 95 and is authorized upon oonviotion of a violation of Artiole of 
War 96. 

Judge Advooate ~#_~<·
_Jt........4· .............:ft.__ , Judge Advooate 
..._,.-:::x_· .,../?_._...A:e _____....... ~ 


7

-.f_'a,,J__u....z....,_(d_~_·__----·· Judge Advooato 
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SPJGK • CY 296113 1st IDd 

B} ASF, JAGO, Washington 25, D. c. 6 -March 1946 

TOa The Seorotary- ot War 

1. Pursuant t~ heoutive Order No. 9556, dated May 26, 1945, there 
ue transmitted herewith for your aotion the record of trial &lld the opinion 
or the Board of Review in the oue of First Lieutenant Jaok R. Gilmore 
(0-1647459), Signal Corps. 

2. Upon tri&l. by general court-martial this officer was foUl'.ld guilty 
of the following offens es committed at Calcutta,· India.a assault upon a 
police official, wrongful taking of a rifle from a police sentry, wrongful 
taking ot a belt and buokle from another police sentry and disorderly con­
duct in a police station, in violation of Article of War 96 (Specifications 
1,2,3 and 4 of Charge II), aild grossly disorderly conduct in another police 
station in Tiolation of Article of War 95 (Specification of Charge III). 
No evidenoe of any preiioua conviction was introduced. He was sentenced 
to be dismissed the service, to forfeit all pay a:cd allows.noes due or to 
beoame due, and to be confined at hard labor, at such place aa the review­
ing authority might direct, for one year. Xhe reviewing authority approved 
the sentence alld forwarded the record of trial for aotion under Artiole of 
~r~. , 

3. A surnma.ry of the evidence may be found in the acoom.panying opinion 
of the Board of Review. I ooncur in the opinion of the Board that the reoord 
of trial is legally suffi c:ient to support the findings and the sentence and 
to nrrant confirmation of the sentenoe. 

The accused was commanding officer of an Office of Strategic Services 
camp near Calcutta, India, where he he.d fiTe or .six drinks of gin and fruit 
juice during the afternoon of 12 August 1945. celebrating what he believed 
to be the end of the war. A.bout 1930 hours he was told that a native boy, 
who was employed by him a.a a aernnt and informer• he.d been arrested by the 
Indian police. While he did not make any suoh contention in his pre•tri&l · 
sta.tements, he testified that he feared that preasure would be put on this 
native to diaclcse secret infonnation to unauthorized persons. The aocU8ed 
therefore set out with another American officer and an American soldier to 
aecure his relea.ae. The accused's party, armed. with two Thompson sub-machine 
guns and a .45 c&l.iber pistol, went to an Indian police station in the suburbs 
of Calcutta where they threatened several native officials with their weapon.a 
and. although told by these officials tha.t their boy waa- not there, oompelled 
them to assist in an unsuocessful searoh for the informer through the station 
buildings. During the search the accused and the soldier fired several. bursts 
in the air With their sub-me.chine guns in the station 00111pound. A natiTe 
sentry approached with a rifle on hie shoulder and the aocused relieved him 
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of his rifle. (The rifle was cleanS9, by the a.ocused the next da.y &Ild returned.)· 
The aocus ed and his companions then proceeded to a.nother Indian police station, 
threatened native officials there with their weapon.a, and again forced a futile 
search for the informer alter the officials told them he wu not there. Be­
fore leaving this station the aocuaed ordered the aoldia- to disconnect the 
telephone, which he did by pulling a plug from a soclcet a.ml tee.ring the plug 
from the telephone wire. The party then went to. the ini'ormer•s home, where 
they foUl:ld him. All they were taking him to their oar, the accuaed saw a 
native sentry nearby, went up to him aild removed hia belt aJJd buckle, which 
the accused later decided to keep tor a souvenir. 

, This officer is 42 years old, entered the aervice u a volunteer 
officer candidate 17 November 1942, a.nd wa.a duly colllllliuioned .-,com lieu­
texiant 10 June 19~. He we.a ordered to India 8 February 1945." According 
to information contained. in written ata.tements tiled wit)'l. th• Board of 
Review e.Ild forwarded herewith by two of his superior ofi'ioera in the OSS, 
Mr. Ja.mes R. Withrow, formerly a. Lieutenant COllllllander in the Uni:hd States 
Navy, aJJd. Mr. Herbert S. Little, formerly- a LieuteZl&Zlt Colonel, Army' of the 
United Sta.tea, accused, after his return to the tlo.ited States frat11. a special 
udgmnent in the Aleutie.na, which he had perfor1DSd in a superior we.mi.er tor 
OSS, volunteered for a hazardow,, secret OSS mission tar behind enemy lines 
in the China-Burma-India Theater, which would he.ve 1nvolnd great danger to 
himself. When thia undert&ld:ng wu eventu&lly vetoed by the British authoritiea, 
the aoouaed we.a placed i.n oharge ot the im.portent installation where he -n.1 sta­
tioned at the tiae of the 1no1denta involTed in the preaent case. These 11ta·te­
menta empha.aize the need for the maintenance of absolute secrecy, the necessity 
for immediate action should suoh secrecy be threatened, and their belief in 
the existence of & certain degree of antagonism toward the OSS by British 
authorities. Under ordinary circumstanc9a accused's bizarre and violent con­
duct, his laok of restraint and good judgment; his failure to conform to 
standards expected of an officer and a gentleman in de&ling with officials 
of a friendly foreign state are sufficient to justify his diamiual. However, 
the statements by his commanding officers, aumna.rized abo'V9, show that this 
officer· 1s a. de.ring individu&l who ha.a rendered superior aerTice and add · 
weight to his testimoey that he considered drastic action neoasaary. While 
the aocuaed•a unorthodox methods were grossly improper aJld should be em• 
pha.tioa.lly condemned, in view of his oonoluaion, even though biproper and 
miataken, that his mission had to be accomplished without regard to :msthod, 
and hi• probable exhilaration from liquor and newa of the immiaent end of 
the war, his acts do not appear to have been accompanied by criminal intent. 
Under the foregoing oircWlllltanoea it 1• recommended that the sent~noe be 
oon!'irmecl but commuted to dismisaal, a repriand and forfeiture ot $100 pay 

· per moni:h for three months and that the sentence as thus modified be ordered 
executed but that execution of that portion thereof adjudging dismissal be 
suspended durizig good behavior. 

4. Consideration ha.a been given to requests tor Qlemency tram lbnora.ble 

.FAbrin C. Johwlon, United States Senator trom Colorado, and Mr. Morrison 
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LAY: LiBH,\H{ 
JUDGE ADVOCATE- GENE'RAL (101) 

NAVY DEPARTMENT 

Sh&f'roth, attorney-at-law, Denver, Colorado, a. trie?ld of the accused. 
,Sena.tar Joh:c.ao:c.•a letters a.Dd a copy of Mr. Sha.troth's letter are forwarded 
herewith. In addition, Senator Joh:c.aon, Mr. Shatroth, Captain Robert D. 
Ellie, who had served at the trial a.a individua1 defense ooUDBel a.t the re­
quest of the aoouaed, ·a.Xld Mr. F. s. Warren, formerly of Denver, Colorado, 
now.of Washington, D.C., appe&red before the Boa.rd at a special hea.riDg on 
l February 1946 and pleaded for·olemenoy on the ground that the aooused ia 
a.n im.petuoua individua.l who h&d considered hia acts lege.l alX1 neceaeaey. 
At a aeoond hEl&.ring before the Board 4 February-, Mr. Shatroth, Captain 
El.111 and Mr. Withrow appeared on hia behalf. Written statements by 
Captain Ellis, Mr. Withrow, Mr.- Little and Mr. J. Simpson Dean, formerly 
a Lieutenant Colonel, .Army ot the United States, and another former com­
manding officer of the aocu.sed, aild a brief by Mr. Shafroth, ha.ve also 
been oonaidered &Ild are forwarded. herewith. •., 

5. Inoloaed is a form of action designed to carry into execution 
the foregoing recommend.a.tion sho 1t meet with your approv&l • 

• 


10 Inola 	 THmW3 H. GRED 
l. Record of trial 	 ?&jor General 
2. Form ot action 	 The Judge .AdTooate General 
3. 	Ltrs fr Sen JohnaoA 

23 Deo l945and 6 Jan 1~46 


4. 	Cpy ltr fr Mr Morrison 

Sha.froth 


5. Statement by Capt.Ellis 
6. Statement by Mr. WithrOII' 
7. Statement by Mr. Little 
s. Statement by Mr. De&n 
9. Brief by M:>rrisom. Sha.froth 

10. Ltr fr M~or o! Denver,Colo. 

( Sentence confirmed, but commuted to dismissal," reprimAnd, and for!'e~res of 
f.100 pq per month for three months. Sentence modifi~d but d.ismi.9Ral ·suspended.
GCMO l.24, 1,3 ME'y 1946). 
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WAR DEPARTMENT 
Army Service Forces 

In the Office.of The Judge Advocate General 
Washington, D.C• .. 

SPJGN-CM 296.303 

) FIRST SERVICE COMMAND 

UNITED STATES ) ARMY SlltVICE FORCES 


) 

v. ) Trial by G.C.M., convened at 

I Camp Edwards, Massachusetts, 
Private WILBERT F. BURDICK 13 November 1945. Dishonorable 

· (.32750470)., East.Coast discharge (suspended)( and con­
Processing Center, Camp ) finement for seven (7) years. 
Edwards, Mas~achuset'ts. ) Reha.billtation Center, Fort 

) Slocum., New York. · 

l 

r . 

OPINION of the BOARD OF REVIEW 

1:(PSCD:MB, O'CONNOR and MORGAN, Judge Advocates 


.1. The record of trial in the case of the soldier named above, 
which lias been examined in the Office of The Judge Advocate General 
and there found legal.17 insufficient ~o support the findings and sen­
tence., has been examined by the Board of Review, and the Board submits 
this, its opinion, to The Judge Advocate General. . 

. 2. . The accused was tried upon the following Charge and Specifi ­
cation: 1 . . • • 


' 
CHARGE: Violation of the 58th Article of War. 

Specification: In that Private Wilbert F. Burdick, East Coast 
Processing Center, Camp Edwards., Massachusetts., did·., at 
Camp Gordon., Georgia., on or about 29 June 1943 desert 
the service o:£ the United States and: did remain absent 
in desertion until he was apprehended at Philadelphia., 
PennfUlvania, on or about 5 September 1945. 

The accused pleaded not guilty to., and was found guilty of., the Charge 
and the Spe9,i.fication thereunder, excepting the 11> rds of the Specifi ­
cation 11ns apprehended a\"Philadelphia, Pennsylvania• and,substituting 
therefor the words •returned to mill tary control in a manner and at a 
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place not shown. 11 He was sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances ciue or to become due, and to 
be confined at hard labor, at such place as the reviewing authority might 
direct, for ten years. The reviewing authority approved the sentence but 
reduced the period of confinement to seven years, suspended the dishonorable 
discharge imposed, and designated the Rehabilitation Center, Fort Slocum, 
New York, as the place of confinement. The result of the trial was pub­
lished in General Court-Martial Orders #1200, Headquarters First Service 
Command, Arrey Service Forces, Boston 15, Massachusetts, 16 November 1945. 
The record of trial was forwarded to·the Judge Advocate General pursuant 
to Article of War 5o½. 

J. The only evidence in the record relative to the· court 1s finding 
that the accused deserted the service at Camp Gordon, Georgia, on 29 
June 1943, as alleged, consists of a photostatic copy of a morning re­
port of Company c, 101st Engineer Combat Battalion, for the month of 
June 1943 containing an entry, as follows: 

"KWC 29 Pvt. Burdick duty to AWOL 1930 CRP" (Pros. Ex. 1). 

The defendant objected to the admission of this morning report"*** on 
the first ground that it does not properly identii'J the accused in that 
it does not give his first name, middle initial and army serial number
* * *• 11 The law member ruled that the instrument might be admitted 
"subject to a motion to strike at tile end of the case in the event·that 
sui'ficient evidence is not produced to tie this up" (R. 6). 

Tlle prosecution then introduced an extract copy of a morning 

report of the Philadelphia Military Police Detachment, Pennsylvania 

Di.strict Third Service Command, which contained an entry relative to the 

accused, as follows: 


11BURilrCK°, WILBERT F Pvt , 3Z7504?0 
9-S-45~ 4WOL to Con£- 1300 
9-12-45- Conf to rel to gd- 0630" (R. 6; Fros. Ex. 2). 

No other evidenc~ was presented and the defendant made a motion for a 
finding of not guilty "on the ground that the prosecution had failed 
to make out a case or desertion or absence without leave against the 
accused" which was denied (R. 6). . 

The accused, by his pJe a of not guilty, admitted that he was 

the person named in the Specification and a member of the East Coast 

Processing Center of Camp Edwards, :Massachusetts. His plea did not, 

however, admit that he was the unidentified Private Burdick woo was a 

member of Company C, 101st Engineer Combat Battalion in June 1943. Al­

though the Manual for Courts-Martial states that "Identity or names 

raises a presumption of identity of persons** *'9 it appears that the 

cases in which such a presumption has been employed involved considerable 
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more description than a surname only (Wigmore on Evidence, 3rd Ed. Sec. 
2529 and cases therein cited) ... When the presumption is used its 
"strength * **will * * * depend upon how common the name is, and 
other circumstanct:!s" (MCM, 1928, par. 112!). In this particular in­

· stance we ]lot only do not know how many Private .Bu.rdicks there may 
be in the Army, but we cannot narrow our inquiry as to identif'icatl.on 
to a Private Burdick of any one organization; for the Specification 
alleges that Private William F. Burdick belonged to one organization 
and the morning report- declares "Pvt• Burdick" to be absent 'Without 
leave from an entirely different organization. It necessarily fol­
lows, therefore; that the first of the above morning reports has . 

.not been satisfactorily and adequately shown to relate to the accused. 

, The second of the morning reports, the ona from the Phila­

delphia Mill tary Police Detachm9nt at Philadelphia, does not clarify 

our problem. Although it states that the -accused was, on 5 Septenber 

1945, taken from a status of absence without leave and placed in con­

. .f'inement, so~uch of this statement as pertains to the accused's being 
ablJent without leave is obviously based upon hearsay. The entry does 
not purpdrt to deal with the accused as a mEl!lber of the organization 
making the parti~r morning report, and obviously the data .recorded 
was obtained from some outside source. The morning report is only 
sufficient, therefore, to show that the accused was placed in confine­
ment on the day speci,fied. · · 

4. For the reasons stated, the Board of Review is of the opinion 
that the record of trial is legally insufficient to support the findings 
of guilty and the sentence. 

\, 

Judge Advocata. 
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SPJGN-CM 29630.3 1st Ind 
Hq >.SF, JAGO, Washington, n.c. 
TO:· The Secretary of War 

1. Herewith transnitted for your action under Article of War 
5o½., as amended by the act of 20 August 1937 (50 Stat. 724; 10 u.s.c.· · 
1522) and the act of 1 August 1942 (56 Stat. 732)., is the record of 
trial in the case of Private Wilbert F. Burdick (32750470) 1 East 
Coast Processing Center, Camp Edwards, Massachusetts. 

2. I concur in the opinion of the Board of Review that the re­
cord of trial is. lega~ insufficient to support the findings of 
guilty and th:! sentence., and recommend that the findings of guilty 
am the senten:e be vacated and that all rights., privileges and pro­
perty of which the accused has been deprived by virtue of the findings 
and sentence so vacated be restored. 

3. lnclosed is a form. of action designed to carey into effect 
these recommendations., should such 

··, 
~ion meet 1d.th your approval. 

\ 

2 Incls. THOMAS H. GREEN 
l - Record of trial Major General 
2 - Fprm of action The Judge Advocate General 

----·----------------­C Findings and sentence vac~ted. QC}&) 63, 20 March 1946) ... 



VCAR DEPARTMENT 
(107)Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D. c.· 

SPJGK - CM 296366 

91 JAN 10~,6 
UNITED STAtES ) SAN ANTONIO AIR TECHNICAL SERVICE COMMA.ND 

v. ~ Trial by G.C.M., convened. at Hobb• 
) Army Air Field, li>bbs, New Mexico, 

Second Lieutenant ROBERT ) 26 November 1945. Dismissal, total 
c. SHERMAN (0-2092595), ) forfeitures and confinement tor two 
Air Corps. ) (2) years. 

, OPINION of the BOARD OF REVIllf 
MOYSE, KtlDm and WINGO, Judge Ad.vooatea. 

' -------------------------~-....­
1. The record ot triai in the oa.ae ot the otfioer :named above bu been 

examined by the Board of Review and the Board submits this, ita opinion, 
to 1he Judge Advocate General. 

2. The accused wa.a tried upon the following Charge and Speoiticationa 

CHARGE• Violation ot the 96th Article ot War. 

Speciticationa In that Second I.4,eutenant Robert c. Sherman, Air 
Corps, 3017th Army Air Force• Bue Unit, did, at Lovington, 
New Mexie>o, ~a. or about 12 May 1946, wiltully, knowingly, 
feloniously and unlaYli'ully eiiter -into a bigamous marriage w1th 
Ingrid U. A.. Ostberg :without ha.Ting obtained a divorce from 
his lawful, living wife, .. F.dith v. Banks Sherman., 

He pleaded not guilt;y to and was found guilty or the Charge e.nd i ta Speci­
fi oation. No evidenoe ot any previoua. oonviotion was introduced. He wu 
&entenced to be dismisaed the aervioe, to .forfeit all pay and allowance• 
due or to become due, Uld to be confined. at hard 'iabor tor two 79a.ra. i'he 
reviewing authority a.pproTed the aentenoe &!Id forwarded the reoord ot tria.l 
tor action under Artiole ot Wa.r 48. 

3. For the proaeoution. 

It wa.a stipulated that at the time the alleged bigamoua marriage 
with Ingrid U'• .A.. Ostberg was entered into aoouaed wa.1 in the military 
tervioe o1'·the United States, and wu still in suoh servioe at the time ot 
the trial (Pros. Ex. 1). · 

Aooused married Fdith V. Bank• in San Diego, California.. 2 May 
-1939 (Pros. Ex. 4), and contra.oted a second DllLrriage wi:th Ingrid U. A. 
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Ostberg a.t Lovington, New Mexico, 12 :Mly 1945 (Pros. Exa. 2 a.nq. 5). 
.. I, 

After a.coused had been advised of his- rights, he voluntarily- ma.de 
the following statement in the presence of First Ueutenant Thomas K. 
Campbell to ~st Lieutenant Luther D. ~. who was oonduoting a pr_elimina.ey 
investigation oonoerning an "offense of bigamy" of which e.ooused was sus­
peoted (Pros. Exs. 3 and 6)1. . 

· "On 2 Ma.y 1939 I waa married at San Diego, C&lif'ornia, to 
Virginia Edith Ba,nka, by the Presbyterian minister a.t his manse 
on Market ·street, and my gra.J:ldfa.ther was a witnesa. In 1942 or 1943 
my wife ste.rted a. divorce prooeeding and I ohanged my dra.i't 
ola.ssitioation and came into the Army. Therea.tter I went back 
and ta.lied the matter over with my wife, and she stopped the 
divorce proceedings. ~parently she had stopped it before I went 
home. My wife lives at 334 4oth Street, San Diego, Cal., which 
is a home her parents gave her, and I ha.ve regularly aent her 
$100.00 to~$120.00 per month for her support and the support ot 
our tour year old daughter. The la.st time that I sent money to 
her was Ootober 3, 1945, on which date I sent her $150.00. ~ 
wife is still.living at the present time. I had a telephone con• 
versation with her on or about September 20, 1945. · 

"On 12 May 1945 I married Ingrid U. A. Ostberg, at Lovington, . 
New Mexioo, at the parish' house of one of the churohes in 
LoTington. Flight Oi'fioer Pooley and Pfc. Doris Reuter were wit• 
nesses. . I realized that I had not been divorced from Virginia 
Edith Banks Sherman, but I had not told Ingrid Ostberg that I 
we.a still :uarried. Ingrid Ostberg 1ra.a under the impression tha.t 
I had been divoroed.n 

For the defense. 

After an explanation of his right~ accused elected to make a 
sworn statement. He testified that in 1942 he separated from his wife, 
Diith V. Banks• 'whom he ha.d married on 2 Ms:y 1939, and that after the 
separation had continued tor about eleven months they agreed upon a divorce 
which his wite dedred (R. 8,9.10). Aooused pf4d the f&ea ot the attorne7 
who represented his wife as well u the tees of his own attorney. whom he 
retained to protect his rights with regard to ueing his child, iuue 
of his :marriage with E3.ith v. Banka. He desired to enter the Umy. but 
was not accepted until he proved to the aatistaction of his draft board 
that his wife had instituted divorce proceedings and that he oould provide 
autficient support tor his child. The divorce papers were served on h1a 
prior· to his entrance into.•~e army, a property settlement wu agreed 
upon, a.nd acowsed appeared: at the oourtroom with his attorney on -the date 
set in the notice. Neither accused's wife nor her attorney appeared. blrl; 
aocuaed'• attorney assured him that everything would be all right (R. 10). 
J.ccuaed did_ not see hh wife ~ ti.Jae thereafter in 1942. bttt; she came to 
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see him in Kama.a City in June or July 1943, after he had been induoted 
into the Arrrry. Accused testified that he "didn't have muqh to do with 
her baok there, a.nd she didn't mention divorce" (R. 10). In 1943, when 
e.coused was transferred to Santa Ana, California, aa an aviation oa.det, 
he went to aee his· daughter, who resided with his wife. The latter ad­
vised him that "she had cancelled the divorce" and he replied that he 
"would rather she wouldn't do that• (R. 12). He ·made no investigation 
to ascertain the truth of her statament. a.nd although he obtained three-day 
passea from time to time while in training at Santa Alla a.nd visited hi• 
wife and child, divorce was never mentioned between them therea.tter, and 
they ·did not live together a.a husband. a.nd wife. 

On cross-examination accused testified that sinoe he became a 
commissioned offioer in December 1944 he had been drawing •rations and 
quarters" alloWLnces as a :married man and that in order to do so he had 
been told that he had -io show" both hia wife and hia child (R. l4,16,l7)J 
but that while he regularly forwarded from $100 ~o ¥125 per month to hi• 
wife, the allowance ao ma.de waa intended for the support of hi.a child onl;y 
(R. 13 ). He a.dm1tted that he had known aince some time in 1943 that hia 


wife olaimed that there had been no divorce, but stated that he did not 

· 	believe her (R. 14). He oonduoted no investigation to ascertain whether 

or not the divorce h.&d. actually been granted, other than to write to his 
attorney on three occuione (R. 14,18). He received one reply from hia 
attorney who a.dviaed him •that everything was bei~ taken ca.re of, there 
was nothing to worry about, ju.at alt back and wait (R. 18). He had never 
instituted &IJ.y divoroe prooeedings a.gilut his wife, but sinoe hi.a second 
marriage he had been served with papers in_a new divoroe proceeding that 
she had brought a.gain.st him (R. 16,17). Aocuaed knew his aeoond wite tor 
about two months before he married her, and within a month ·and a half 
a..t'ter meeting her seriously- contemplated marrying her. However .. he ma.de 
no further effort to ascertain whether or not he was divorced, as he •o~ 
had her /his first wite 1g word" that she had abandoned the divorce and. 
"she hadlied to @.ri/ numerous. tilllea before" (R. 19,20). 

4. That accused oontraoted a bigamous marriage as alleged ia olee.rl;y 
established. His first marriage having been proved by the production ot 
a. properly certified oopy of the marriage certificate there was a presump­
tion that this marriage had continued (CM-2289n, Tatum, 17 B.R. lJ par. 
112a, !.CU.. 1928). In addition a.caused admitted inli!evoluntary confesaion 
that his !'1.rat wife waa still alive and that he realized at the.tilu he con­
tracted. the aeoond marriage that he had not been divorced from her.· The 
seoord marriage waa lilcewiae legally established by competent proot and ad­
mitted by a.couaed in his oonfeaaion. Had there been ~ deficiency in the 
proot aa to the marriages, these would have been aupplied by accused•• 
testimony aa a. witness in his own beha.11'. Accused relied aolely on hia 
contention that he acted in good faith in the belief that, despite his first 
wife's statement to him that she had abandoned the diTOroe prooeedings. the 
divorce had been granted to her. The facts aa developed in aocuaed1 s state­
ments a.a a witness in hia own behalf and the voluutar;y deolarationa made 
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by him are destruotive of his·protestations ot hi• alleged good faith. 
11hile it ha.a heretofore been held (C.M 260611, Wilkinson, 39 B.R. 327-330), 
th&t an honest mistaken belief tha.t a spouse of a prior ma.rriage baa ob­
tained a divorce constitutes a legal defense to a prosecution for big~ 
before a court-m&rti&l where reasonable 4iligenoe ha.a been exeroiaed to 
a.soertain the truth,' 1t is the well eettled rule that where the accuaed 
has not been diligent a.nd,reliea merely on his assumption th&t a di~oroe 
has been granted, without seeking to determine his true marita.l status~ suoh 
a. defense is of no avail (CM 276297, Lewis, 48 B.R. 281). In the present 
insta.noe the Board ia oonvinoed that the a.ooused a=ted in bad f&ith, but 
that even it he believed th&t his wife had procured a divoroe from him 
he did not exeroiae the degree of diligenoe required under the oircumatanoes. 
The finding of guilty is, therefore, fully supported by the evidenoe. 

5. We.r Department records show that aoouud is 29 ;yea.rs &nd 6 months 
of age, married, and has one dependent other th&n his wife. Aooordi:ng to 
his testimony he ha.a one child. He graduated .from high school and in 
civilian lite worked as a truck and traotor driver, liquor olerk, deok 
haDd on terries and excursion boa.ts, &nd cable splioer. He was inducted 
into the Army on 7 April 1943, and upon oomplation ot the prescribed oourae• 
tor pilots was commissioned Seoond Lieutenant, Air Corpe, on 23 Deoember 
1944. Th• reoorda do not show any oversea.a servioe. 

6. The court was legally conatituted and had jurisdiction over the · 
accused and of the offense. No errors injuriousl;y affecting the substan­
tial rights o~ the aocused were committed during the trial. The Board ot 
Review is of the ·opinion that the record of trial is legally sufficient 
to support the findi:ngs of guilty and the sentence and to warrant confirma­
tion or the sentence. Dismissal is authorized upon conviotion of a viola­
tion ot Article of Wu 96. 

• Judge Advooate. 
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SPJGK - CM 2963G6 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. 

TOa The Seoretary of War. 

1. Pursuant to Exeoutive Order No. 9556, dated May 26, 1945, there 

are transmitted herewith for your action the record of trial and the 

opinion of the Board ot Review in the oa.se ot Second Ueutenant Robert 

c. Sherman (0-2092595), Air Corps. 

2. Upon trial by general court-martial this offi oer we.a found guilty 
of bigamy in violation of Article of War 96. He was sentenced to be die­
missed the service, to forfeit all pay and allowances due or to become 
due and to be confined at hard labor, at such place as the reviewing au­
thority might direct, for two yea.rs. The reviewing authority approved 
t~ sentence and forwarded the record of trial for action under Article 
of War 48. 

3. A sUllllll.8.ry of the evidence may be found in the accompanying 
. opinion of the Board of Review. I concur in the opinion of the Board 
that the record of trial is legally sufficient to support the findings 
a.nd the sentence and to warrant confirmation' of the sentence. 

Accused wa.s married to lfisa F.dith V. Banks on 2 May 1939, and 
of this marriage was born one child. Vlhiie accused testified that his 
wife had filed proceedings against him for a divorce in 1942 and that 
he had paid her attorney's fees as well as his own he admitted she did 
not appear in court in person or through attorney to procure a divorce, 
a.nd in the latter part of 1943 advised accused that she had abandoned 
her suit. He drew allows.noes for quarters and subsistence a.1 a married 
man, aDd War Department records disclose that on 23 December 1944, in 
executing his personnel qualification questiollil8.ire, he stated that he 
was married aDd had one dependent other than his wife. On 12 Niay 1945, 
while his first wife wa.s still living, and without a divorce having been 
obtained by either her or him, accused oontracted a second marriage•. In 
a voluntary written oonfesaion he acknowledged tha.t at the.time he con­
tracted the seoond marriage he realized that he had not been divorced 
from.his first wite. His sole defense was that he acted in good faith, 
but this contention is not supported by the record, nor does the record 
present &IJ.y extenuating oircumstances. From a report attached to the 
recor~ of trial it appears tha.t a medical examination of accused on 2 
October 1946 did not reveal the presence of.any psychiatric diaease, but 
did show certain 11persona.11ty characteris tics". tor which, according to 
his medical record, he had been placed under neuropsychiatric observation 
and study at Army Air Force, Region&! Hospital at Pyote, Texas, 2 March 

.1945 to 8 April 1945, being discharged with the diagnosis of-"Psychopa.thio 
personality, emotional insta.bility. 11 Both under the laws of New Mexico 
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' where the second marriage was oon'bracted and the Diatriot of Columbia Code 
the punishment for bigamy is confinement for not leu than two years nor 
more tha.n seven yea.ra. 

I recommend that the sentence u approved by the reviewing au­
thority be confirmed but that the forfeitures be remitted. that the sen­
tence as thus modified be ordered executed. and t.ha.t a disciplinary barraoka 
be desig:ca.ted as the plaoe of oonf'inement. 

4. Inclosed is a form of action designed to carry into execution the 
foregoing recommendation. should it with your approva.l. 

2 Inola THOMAS H. GREEN 
1. Record of 'tji~l Ma.jor General 
2. Form of action The Judge Advocate General 

-----·-----------­
( Sentence oonfinned but forfeitures.remitted, as thus modified c;,rdered 

eYocuted. GCMO 61, 6 ·.liLarch 1946). 
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WAR DEPARTMENT 
Army Service Forces (UJ)

In the'Office of The Judge Advocate General 
Washington. D.c. 

SPJGK - CM 296431 
16 JAN 1946 

UNITED STATES 	 ) .Afilt-Y AIR FORCES PROVING GROUNJ) COMMAND 
) Bglin Field, Florida 

v. 	 ) 
) Trial by G.C.M., convened at 

Private PRESTON ROBY ) Eglin Field, Florida., 13 
(34225366), Squadron G ) December 1945. Dishonorable 
(Aviation), Sloth AAF ) discharge (suspended) and con­
Base Unit. ) finement for twelve (12) months. 

) Disciplinary Barrack~. 

-----------~-----------------­OPINION of the BOARD OF REVI&Y 

MOYSE, KUDER and WINGO, JUdge Advocates. 


1. The record of trial in the case of the soldier named above has been 
examined in the Office of The Judge Advocate General and there found legally 
insufficient to support the findings and the sentence. The record has now 
been examined by the. Board of Review and the Board submits this, its opinion, ' 
to The Judge .A.dvoca.te General. · · 

2. Accused was tried on a rehearing upon the following Charge and 
Specification& 

CHARGE& Violation of the 61st 	Article of \\ar. 

Specification• In that Private Preston Roby, Squadron G 
(Avis.ti.on), Sloth Army Air Forces Base Unit, did. without 
proper leave~ absent himself from his station at Eglin 
Field. Florida from about 10 October 1945 to about 7 
November 1945. 

He pleaded not guilty to and was found guilty of the Charge and Specification. 
EVidence of two previous convictions was introduced.· He was sentenced to 
dishonorable discharge, forfeiture of all pay and allowances due or to become 
due, a.nd confinement at hard labor for twelve months. The reviewing authority 
approved the sentence and ordered its execution. but suspended ex·ecution of 
the dishonorable discharg~ until the soldier's release from confinement. He 
desie;:nated the Southeastern Branch, United States Disciplinary Barracks. 
Camp Gordon. Georgia, or elsewhere as the Secretary of War may direct. a.a 
the place of confinement. The proceedings were published in General Court­
Martial Orders No. 33, Headquarters Army Air Forces Proving Ground Command. 
Eglin Field, Florida, 14 December 1945. 
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3. The record or trial shows that the order appointing the court 
(para.graph 12, Special Orders No. 282, Headquarters Anny Air Forces Proving 
Ground Collllll8.lld, 11 December 1945) did not designate a law member.· The 
provision of Article of War 8 which requires the a.uthority appointing a 
general court-martial to detail as one or the members thereof a law member 
"has been repeatedly held to be mandatory" (CM 221445, Merner, 13 B.R. 170). 
It is the opinion of the Boa.rd that this provision applies to the appoint­
ment of a general court-martial to which a case is referred for rehearing. 
The specific provision of Article of War 5o¼ that a "rehearing shall take 
place before a court composed of officers not members of the court whioh 
first heard the oa.se 0 does not dispense with the general provision of 
Article' of War 8 requiring the detail of a. law member.· The provisions of 
the Ma.nua.l for Courts-Martial that in rehearings "The procedure in general 
is the same as in other trials," and that certain parts of the record of 
the former proceedings 'lmay be examined by the law member" of the new · 
court (paragrapba 84, 8~, Lt:M 1928), clearly contemplate the detail of a 
la:w member. 

It follows that the court in thia oue was not legall:, constituted 
and was without jurisdiction to try accused. The proceedings were null aild 
void, ~ initio.· 

4. For the reasons stated the Board of Review is of the opinion that 
the record of trial is legally insufficien~ to support the findinbs a.nd 
sentence. 

Judge Advooa.te 

..W._tLA...._· ·'!:ffl....,._..,.cf•..clr..i.¼¢:.·=,...'"-----' Judge Advoo ate.. ___-
1 ; 

_f.....~......._ u.J........,,..::W..-..~-· __ ·
....... :::a,,,:;d?-... .... , Judge Advoa ate 
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SPJGK - CM 2 96431 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. '· . ' ~ 

TOa The Secretary of War 

l. Herewith tra.nsmi tted for your action under Article of' War soi-, 

as amended by the a.ct or August 20, 1937 (60 Stat. 724; 10 u.s.c. 1522), 

is the record of trial in the case or Private Preston Roby (34225366), 

Squadron G (Aviation), 610th AAF Base Unit. 


2. I ooncur in the opinion of' the Board of Review and tor the "i/. _ 
reasons stated therein reoommend that the findings and sentenoe be vacated';_'':'!\, 
and that all.rights, privileges and property of whioh accused has been de- · ·, 
prived by virtue of the sentence so vacated be restored. 

3. Inolosed is a form of aotion-,designed to oarry into effect the 
~

recommendation hereinabove made should), suoh action meet with approval. 

-~. 
2 Inola THOMAS H. GREEN 

1. Record of trial 1ajor General 
2. Fonn of action The Judge Advocate General------r--------­( OCMO 34, 1.3 ~ eb :1946).

I' . 
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WAR DEPARTMENT 
Arrrry' Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGN-CM Z:,6457 

UNITED STATES ) FOURTEENTH A.IR FORCE 
) 

v. 

Major HORACE J. LEAVITT 

) 
) 
) 

Trial by G.C.M., convened at 
Chungking, China, 11, 12, 15, 
17, and 1.8 September 1945. 

(0-921817), Corps 
Engineers. 

or ) 
) 
) 

Di.smissal, total i'ori'eitures 
and confineDi.ent !'or nine (9) 
months. 

OPINION o! the BOARD OF REVIEW' 
HEPBURN, 0 1CONNOR and MORGAN, Judge Advocates • 

1. The Board of Review has examined the record of trial in the 
case of the oi'£icer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the follolling Charge and Specifi ­
cations: 

CHARGE: Violation of the 96th Article 0£ War. 

Specification l:v (Disapproved by reviewing authority). 

Specification 2: In that Major Horace J. Leavitt, Corps ot 
Engineers, Headquarters, United States Forces, China 
Theater, then Captain, Headquarters, United States 
Forces, China Theater, did, at Chungld.ng, China, on or 
about 2 April 1945, while acting in an official position 
as Station Engineer and Purchasing and Contracting Offi ­
cer negotiating, awarding and supervising contracts as 
agent for the United States Government at Chungking1 
China, wrong.fully accept a loan of the sum oi' about 
CN$J,ooo,ooo.oo from Chow Tsing She, of Kien Yeh Con­
struction Company, Chungld.ng, China, the said Chow Tsing 
She am said compaey~being then and there actively 
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engaged in bidding on ard performing of contracts for 
the government of the United States awarded and super­
vised by said Major Horace J. Leavitt. 

Specification 7: {rindl.ng of not guilty). 

Specification 9: (Finding.of not guilty). 

Specification 11: In that 1iajor Horace J. Leavitt., a 
married man., Corps of Engineers, Headquarters., United 
States Forces, China Theater, did, at Chungking, China, 
from on or about 11 December 1944 to on or about 15 
July 1945, wrongi'ully 11ve and cohabit with Lau Chan 
Soo Wah, a married woman not his wife. 

At the commencement o:£ the trial motions to strike Specifications 3, 4, 

5, 6., 8, ani 1o·were sustained by the court. The accused then pleaded 

not guilty to the Charge and to Specifications l, 2, 7, 9, and 11 

thereunder a.¢ ~as :found not guilty of Specifications 7 and 9, guilty 

of the Charg6 and Specifications 2 and 11, and guilty of Specilication 

1, except the word "to,• substituting therefor the words "utilizing the 

services of.tt He was sentenced to be dismissed the service, to forfeit 

all pay and allo-wances due or to becore due, and to be confined at hard 

labor, at such place as the reviewing authority might direct, for nine 

months. The reviewing authority, the Commanding General, Fourteenth 

Air Force, China Theater, disapproved the finding of guilty of Specifi ­

cation 1, approved the sentence and forwarded the record of trial for 

action under Article of War 48. The confirming authority, the Com­

manding General, United States Forces, China Theater, confirmed the 

sentence and withheld the order directing execution of the sentence 

pursuant to Article of War 50½. . 


,3. The evidence for the prosecution shows that, while on duty as 
an Assistant Engineer Officer with the Engineer Section in Kunming, China, 
the apcused, in November of 1943, met Yrs. Lau Chan Soo Wah, a Chinese 

. lady who was employed as a secretary by another officer in the same 
installation. iltmugh not divorced, she was separated .from her husband. 
The accused was also married, but his wife and children were 1n the 
United States (R. 19, 23-24, 45, 47, 112-113); Deprived 0£ the society 
of their lawful spouses, he am Mrs. Lau sought solace in one another's 
companionship. Beginning with 6 February 1944 he visited her on numerous 
occasions at the room which she shared 'Wi.th four other girls, took her 
to dinner frequently, and, in conveying her to and !rom dining places 
in town, -was "naturally" alone 'Wi. th her in his jeep (R. 24-25, 45-47). 
In May or June of 1944 he wrote the following postcard and sent it to 
her: · 
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"Dearest Evelyn: 

Dropped in but you were out. rt you ld.ll have 
CQ call me at G Barracks I 11111 come right up~ · .Ik>n•t 
care 'What time it is. I just can't bear not seeing you 
another minute. · 

With all my love, 
/s/ Horace · 

P.s. Will be in my office until about 10:00· p.m. Rap 
on window. 

HJL" (R. 44-45; Pros. Ex. l). 

In December of 1944 the accused was transferred to the 
Headquarters ~tachment at Chungking., China, and designated Station 
Engineer. Accompanying him on the plane which conveyed him to his new 
post was Mrs. Lau, who had also been assigned there as his secretary 
and stenographer. Their close friendship continued to nourish in 

, the environment to which it was transplanted. Both during the first 
two weeks after her arrival when she lived at a hotel known as Victory 
House and c;luring the succeeding six :ioonths when ·she was quartered in a 
house 1n Jau Tze. Len they saw each other daily, had meals together, and 
played Mah Jhong 1rith a few Chinese .friends (R. 19., Z,-z:)). · 

Without being relieved ot any ot his duties as Station Engineer., 
the accused, on :20 February 1945, was also appointed Purchasing and Con­

. tracting Officer of Headquarters., United States Forces, China Theater. 
In this latter capacity he was charged with the adninistration of f'unds 
provided by the Chinese Government to cover the cost o.r pro curing ade­
quate housing facilities for the use of Unitad States Forces 1n Chungld.ng. 
His was the "responsibility of qontraoting 'Id.th Chinese finis for the 
construction and renovation of buildings and other structures * * *, 
supervision of the construction thereo.f' and contracting .f'or turniture., 
fixtures and other equipment• (R. 19-20). 

About 10 June 1945 Mrs. Lau moved into a newly erected house 
located at 52 Shu Tien Wan. The building itsel.t., the ·p1~1ng, the 
electrical work, and much of the furn1ture bad been supplied for her 
special use without charge by Tse Kong Constru~t.i.on Company, Ki.en Sheh 
Construction Company., and Jay Ease and Company. ill th..•ee 0£ these 
firms had previously been awarded contracts through the accused and 

. were apparently desirous or obtaining more (R. 28., 3l-3S, 42, Sl, S6-58, 
65-67., 71., 73-77, 79., 81-92). . 

To Mrs. Lau•s most recently acquired domicile came many visitors., 
including the accused who was "there everyda;r almost." Ha conveyed her 
to the o.ffi.ce each morning in his jeep, drove her back to her home at 
noon., shared lunch with her, returned her to the office for the afternoon 
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session, brought her home again in the evening, had dinner with her, 

and remained in her company until betlf8en 10:00 and 11:00 p.::n. when 

he would leave to go to his own quarters (R. 29-30, 39, 42-43; 50; 

104-105, 107-109). Although she enployed a servant in her home and 

paid for th~ food that was served., . accused contributed •a lot of 

canned goods" (R. 29). She had in her home a "Val-pack" and a canvas 

traveling bag belonging to the accused which he had loaned to her· for 

her use 'When she moved from Kunming to Chungking (R. 30). Upon two 

occasions accused had taken a bath at her house because there was no 

water in his own quarters and had left his underclothes for her 

11Ama" to launder. He also had two biankets at the house (R. 30). 

He never had breakfast at her home (R. 42). "Very seldom" were he 

and Mrs. Lau alone together at night. Usually they would go to a 

movie or play Mah Jhong 1lith several other persons in her house (R. 43, 

107);. .. .1.i no time did he ever "stay- all nigllt,n and, while under 

surveillance for a period of al.most a month, he was never seen kissing 

or embracing her (R. 30, 107-109). 


A warrant; to search Mrs. Lau 1s home was issued by- too Chinese 
authorities on 21 July 1945 (R. 99-100; Pros. Ex. 4). Accompanied by 
Liw.tenant Colonel Robert w. Crowther and F.i.rst Lieutenant James n. 
Scanl0n of the .Am3riean Forces, Major Fred Chau of the Chinese Army 
presented the document to her Ama and gained entrance. Neither the 
accused .nor Mrs. Lau was present, but an examination of the premises re­
.vealed a considerable amount of •GI stuff,• including a jacket, a rain­
coat, and canned goods. Under her bed a rubber contraceptive was 
found (R. 100-101, 103, 106-110). Ownership of all of these items, 
other than the contraceptive, was adm:l.tted by the accused in a receipt 
signed by- him on 30 Julj" 1945 (R. 104, 107; Pros. Ex. 5). 

At- the trial herein reviewed the following interrogation of 

Mrs. Lau occurred: ·· 


11 Q. 	 Mrs. Lau, while you were in Kunming, did you ever have 
sexual intercourse with Major Leavitt? On or about 
June l, 1944? 

A,. Do I have to answer that? 

President (I.aw Member): No, you don't have to answer and we 
can 1t force you to answer. 

A.. Then I'll not answer it. 

* 	 * * President (Law Member): Do you Mrs. Lau continue to refuse 
to answer the question o! the Trial Judge Advocate? 

A. Yes. 

President (Law Member) i Ve-ry well. You will put your question 
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'Rh.ether she made an inconsistent statement and than 
show the proper foundation. 

Questions by Prosecution: 

Q. 	 Mrs. Lau, I 'Will ask you 'Whether or not about the middle 
of July 1945 until about the 1st of September 1945 you 
testified before an official Chinese military investiga­
tion here in Chungking? 

A. 	 I have no knowledge whether it was an official Chinese 

investigation or not. I was not told an;ything. 


Q. 	 Did you testify before Chinese? 
A. 	 I did. 

Q. 	 On how many occasion~? 
A. 	 Four. 

Q. 	 You recall· each of those occasions? 
A. 	 I do. . ' 

Q. 	 At the conclusion do you remember reading and signing 

the record after reading it over? 


A. 	 I do. 

Q. 	 Did you sign? 
A. 	 Yes. 

Q. 	 I will ask you Mrs. Lau if you did not during the course 
of one of those investigations by the Chinese llhich I 
just referred to have this question asked you. 'When did 
you begin sexual intercourse with him, in Chungldng or 
K1mmi ng? • To which you answered, •rn Kunming. • . Was that 
questio~ asked you? 

J,. 	 It was. 

Q. And did you give that answer? 

A• I did. 


Q•. I will ask you further if this question was asked you. 

•rn what pl.ace?• 


A.· Yes • 


. Q. To that question you answered. •In the dormitor.y. • 
A. 	 I did. 

Q. 	 I will ask you· Mrs. Lau if whether or not during the 

course of that same inTestigation you were next asked 
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this question. •How often did you have sexual inter­
course with Captain Leavitt?• 

A. 	 It was. 

Q._ 	 Did you answer that question in these words? •rt is 
not certain maybe once a wek. 1 

A. 	 ! did. 

Defense: Object on the groums· that this statement was ob­
tained under ~ess. · 

* 	 * * Q. 	 I'll ask you Mrs. Lau as to whether or not you ever had 
sexual intercourse with Major Leavitt, between December 
ll, 1944, and Jul:y 19, 1945, while in Chungld.ng? 

.A.. 	 I won•t answer that. Do I have to. General? 

· President (Law Me:ai>er): We do not force you to answer, how­
ever, you carmot claim privilege. 

;.· . 
A.. 	 No, I won•t answer that.• (R. 25-26, .'.30-:-31, 37-38). 

Long ~fore the search of Mrs. Lau•s home the accused had on 
l or 2 A;,ril 1945 accepted an invitation to lunch at the home of Chow 
'l'sing She, the general manager of the Jay Ease Construction Company 
known in Chinese as the Kien Yeh Construction Company (R• .'.36, 71-72, 81). 
At about 2:00 p.m., after the food had been served and consumed, a poker 
game was begun in which the accused and several Chinese participated. 
When the gambling ended at approximately ll:00 p.m., the accused was a 
loser in the sum of CN$4,000,000. Producing a check book, he stated 
that he 1t0uld have to execute a post-dated instrument because at the 
time he bad insufficient funds· on deposit to meet the obligation. 
What then occurred has been described by l!r. Chow as follows: 

~. Now will you tell the· court just what happened then 
' lihen that game closed. Just how the accounts were 

settled up that night? 
A. 	 When we finish, Major Leavitt took bis check book and 

he asked·me he say no cash on hand, am I will give you 
a post dated check. Because I am the host, I have to be 
responsible for between rrq !riends, only one and be lost 
so that-I _say that never mind I pay the money .tl.rst and 
you pay me, you d>n't give me post-dated cheek. And he 

_say 1I will pay you tomorrow,• and I say, 'Never mind a 
!n days, don't hurry.,• and he put his check book back• 
(R. 72., 75) • . 

One 	o! the other players.described the transaction as follows: 
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~ Did Major Leavitt at that time pay that four million 

CN to the winner? 


A. 	 Not at that time. 

Q. 	 Who paid1 if aeyone 1 at that time? 
A. 	 Because our manager owned the chips, so the manager 


paid. 


Q. 	 And who was that manager? 
A. 	 Chow.Tsing She. 

* 	 * * Q. Who won in that poker game on April 1 1 1945? 

A~ Mr. Wang and ;Mr• Lu1 atd Dzy"self" (R. 81-82) •. 


I 

Mrs. Lau1 a guest 'Who was present but who did not play in the game, gave 
the follolling testimony concenling the incident:. ' 

•Q. 	 D:> you know whether or not :Major·Leavitt paid four, 

million CN at that time? 


A. 	 At that time he did not pay because I think it customary 
, for the· host to write all the checks for each that lost1 

'just 	to avoid a conflict. I don't know what the idea was. 
I am not a poker player Dzy"Self. But he pulled out a check 
book and he asked eTerybody how mucli ·they lost and he wrote 
a check: for every a100unt1 then they distributed them 
amongst themselves •. 

Q. 	 Then who actually paid off .the four million CN lost? 
A. 	 At that time Mr. Chow was the only one that paid off the 

losses" (R • .37). 

Suiting bis action to his words 1 Mr. Chow satisfied the entire debt in 

.t'ull. (R. 36-.371 71-731 81-82). Two weeks later the accused paid his 

gambling losses to Mr. Chow with five thousand United States dollars, 


. 	the equivalent of CN$41 0001 000 (R. 76-77 1 82). Not long after 1 on 9 
May 19451 he awarded a contract for the construction of a four story 
office building to Mr. Chow's compaey (R. 78). · · 

· 4. The accused, after being apprized of his rights as a witness, 
elected to take the stand but to limf.t his_ testimony to Specifi.catiors 11 
21 and 7. Several other witnesses were presented by the defense. M'.ajor 
Henry A. McPhilllps, to lib.om direct supervision of the Engineer Depart­
ment at Chungki.ng had been delegated on approximately 1 February 1945, 
had had daily opportunity to observe the accused's services and character­
ized them as excellent. Since the accused's reassignment preparatory to 
trial1 his "section has noti functioned nearly as well with two or three 
times as much men and with not nearly as much work to be done• 
(R. 	124-125) • , 
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A complete investigation of all construction activities 
in Chungking "from an engineering standpoint" had been undertaken by 
Lieutenant Colonel Allen T. Dotson in June of 1945 and completed the 
following month. In bis opinion the accused, · 

"* * * has done a commendable service. In fact I know of · 
only two o'r three other engineer. officers in the China 
Theater who have dona the volume of construction in an ex­
peditious a marmer that he has dona the 110rk here. It•s 
been a treirendous job and he has worked as much as eighteen 
hours a day to get it done. During this period I know he 
had veey little persormel to help him. It was almost a one 
man job up until approximately March of this year. 

* * * "I would say that he did an outstanding job here. 

, * * *"* * * This construction here in the Chu Chirlg · compound 
· should be the most expensive constro.ction in China. But on 
the basis of comparison with construction in other areas it 
isn't the most expensive, based on square foot of construction 
costs an~sis. Cost per square foot of construction at this 
compound specifically this office building, is less than the 
cost per square foot of a similar one story brick construction 
elsewhere in China" (R. 129, 132, 134)• 

· i.rr. Y. s. Lu, who had participated in the poker game on 1 
April 1945 and had been one of the major winners, had offered to re­
turn all of his chips to the accused because 11he lose too much. 11 The 
accused declined to avail himself o! this generous act and insisted 
upon making i'ull payment nth :Mr. Cholr 1s assistance. .According to 
:Mr. tu, . . . 

"Next dq I gave the check back to Major Leavitt. He 
didn't want.it•. I said, 1You have to accept it. The next 
time we can have the balanced if I lose monq. §ii]. ' 
After two or three ~s I returned the check to Major 
Leavitt again. He insisted to me to keep it, so I cashed 
the money" (R. 137). · 

:Mr. Lu had obtained contracts through the accused aggregating CN 
$30,000,000 (R. 137). . . . 

Captain George H. Muller was the accused's roommate at 
goverrment quarters provided for. them in 11 295 House. 11 The accused 
always slept there •except !or the period he was in Kunming, or the 
time he was O!ficer of the ~y. 11 11The water was ofi' frequently," and 
a supply of it had to be carried in manually for bathing purposes
(R. 150-151). . 
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With respect to Specification 2 the accused testified in 
great detail as follows: · 

"Well we started playing after dinner about 2:00 and played 
until 11:00., and when the game was over Mr. Chow had been 
acting as the banker, in other words he had the paper there 

·where everybocy had their names on it and he gave us some 
chips to start Tdth. And every time he gave you more he 
charged it against your name. So they were all ta1d.ng in 
chips, seeing what they lost and what they won. I couldn't 
understand what they were saying, although I knew whoever 
handled the bank always accepted the loss and always paid 
the winners. When they got all through I asked him how much 
I was in it and he showed me my name and the amunt that he 
had given me. It was four million CN. I had a fn-chips 

_· ·that I remenber, but tlie difi'erence what I had and what was 

charged against me was tour million CN. So I told him that 


. I would give-a post cl.tad check, that _I didn't have tour 

million in the bank, but that I would get it. But he said, 


• •Never mind'. So I just thought since I didn't have that 
much CN in the bank and would have to give him a post dated 
check, I could either give him a post dated check or give 
him the gold.; I had to buy the CN arJYWaT. So I told him 

, 	 that I would give him the money in the morning. That was 

on a Mon~a;r morning•. Monday he didn't come to the office, 

in fact he only came in the compound more than once or 


.	twice a. month. But I rarely saw him two. or three times a 
month. His brotlier handled all the worl!: in the compound, 
and he also had another engineer who spoke English. So 
one Sunday morning I was in the office all by myself world..ng. 
Civilian personnel do not work on Sundeys. Chow came in the 
office; so I told him that I wanted to give him the m:>ney 
tor his brother. I gave him five thousam dollars in United 
States cunency. 'r thiilk 1 t was all but just a few of 
1 t was one hundred dollar bills, four or five fifty dollar 
bills, and I.told him to give it to his brother, and 11>uld 

· like to have a rece~pt tor it because it was a considerable 
amount ot money. So the following day bis brother came back 
to the office and he had a receipt 'Wi. th him and the money. 
He wanted .me to take the money. He said I was the guest 
at his house and he only intended to have a small sociable 
game, and he was very sorry- r lost. And r simply told him 
that if' I won I•d expect to get the money and I lost and 
I expected to pay. That' was all to that transaction" 
(R. 153-154) • ' 

.A.t 	the time he did not' knOII' that the wi:nners nre contractors (R. 162). 
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Mr. Chow had, at first, been reluctant to accept payment because 

the accused 11was a guest." The accused, however, had insisted upon 

satisfying his "honest debt" within tv.o weeks. The sum was with­

drawn from a reserve of some t"en or eleven thousand dollars which he 

had accumulated by.pealing in government drafts. Although the normal 

rate of interest was then nine or ten per cent, he paid none to Mr. 


· Chow for the use of the money advanced (R. 154, 159, 170-171). 

The contract for the construction of a f9ur story office 

building had thereafter been let to Mr. Chow• s company on 9 May 1945. 

Five other contractors· had submitted lower bids, but one had omitted 

all reference to the timber required and the others "were too small 

to do the job. They didn 1t have the organization and men to do the 


· job" (R. 159-161, 176-178) _. Some ques:tion as to the propriety of 
the award having arisen, a f'ull investigation was made and the letting 
of the contract to Mr. Chow's company was not only approved but directed 
by superior authority, both American and Chinese (R. 168-169). 

5. Specifi~ation 2 of the Charg~ alleges that the accused.did, 
"on or a~ut ~ April 1945, while acting in an official position as 
Station EI;lgineer and Purchasing and Contracting Officer * * *, wrong­
i'u.lly accept a loan*** from Chow Tsing She, of Kien Yeh Construction 
Company * * *·". 'T¥s was set forth as a violation of Article of War 96. 

Having lost some CN$4,000,000 in a poker game with several 
Chinese contractors wi.th whom he did business, and not having a balance 
in his account to cover this sum, the accused offered to pay the w.i.nners 
with a post-dated check. Either because of a Chinese custom or per­
sonal. friendship, Mr. Chow Tsing She, the host, who was one of the con­
tractors, undertook to accoIImodate the accused by paying the gambling 
obligations incurred in f'ull. Although the favor was not solic;itad 
by the accused, he freely accepted it. The result was a novation by 
which the accused became indebted to Mr. Chow only instead of to several 
creditors. Repayment· was made by the accused within two weeks •. 

Since· the relationship between Mr. Chow and the accused was, 
to all intents and purposes, that of lender and borrower, the sole 
question presented is whether the transaction was in fact wrongi'u.l. The 
acceptance by an officer of a 'substantial loan or gif't; f10 m a person 
or firm with whom it is his duty as an agent of, the Government to carry 
on negotiations has frequently been held to constitute a violation of 
Article of War 96, the reason being that no man can serve two masters. 
CM 203355, 7 BR 7/; .CM a3993, 10 BR 310,; CM 2442911 28 BR 245, CM 
204639, 8 BR 25,; CM 2.34644, a BR 97;. CM 278249, Waldman. This rule 
has be·en succinctly embodiE¥I in Army Regulations 600-10. CM 234644, 
a BR 97; CM ·250309, 32 BR-.3.31,; CM 273791, 47 BR 29. 

Although the principle so often enunciated is most desirable 
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and should be strictly adhered to and enforced, we do not believe 

that it is applicable to this case. The acc.:.3ed., it is true., was 

accommodated., but the benefit accruing to him cannot reasonably be 

held to be substantial. While the novation effected did result in 

the substitution of one creditor for several., the accused's net 

financial position remained unchanged. He still owed $5000. Al­

though he did take two weeks to satisfy his debt, he was under no 

obligation to make immediate payment and the delay was apparently 

not of his choosing. Considering the magnitude of the loss, the 

period involved was extremely short. The argument that the accused 

"used"the money for two weeks without payment of interest ignores the 

circumstances that the transaction was of a gambling rather than of a 

commercial nature" a distinction which undoubtedly., in the event of . 

default., would have induced the winners., as gentlemen, to refund to 

14r. Chow the sum advanced by him. Since no material risk was incurred 

on what, despite the novation., was basically a ganbling debt, the im­

. position of interest would have been to add insult to injury and was 
unjustified by law or mores. There is absolutely nothing in. the re­
cord to show.that the acconmodation described influenced the accused 
in any wa;y in his award· of government contracts. Specification 2 has 
not been sustained•. 

6. Specification 11 of the Charge alleges that the accused did, 
. "from on 	or about 11 December 1944 to on or about 15 July 1945, wrong­
i'ully live and cohabit with Lau Chan Soo Wah., a married woman not his 
wife.n This offense was also laid under Article of War 96. 

•unlawful cohabitation,• as the term is-commonly understood, 
may be established by proof that the accused engaged in babi tu.al sexual 
intercourse with one woman over an extended period of time, or.that he 

. lived with her "in such a wa;y as to hold out the appearance of being 
husband and wife." Bouvier Law ntctionary, Rawles 3rd revision, vol. 2, 
P• l868J XII BR 119, I Bull. JAG., Jan-June 1942, P• 23, sec. 454 (4a). · 
These alternatives are not mutually exclusive., but one o~ the other 
is essential to the offense. In the present case neither has been 
1atisfaotorily.de11X)nstrated by competent evidence. 

All that the prosecution has succeeded in showing by ad­

missible evidence is that the accused and Mrs. Lau were close 1'rtendsJ 

that almost every day he was continuously near her or in her pfesence 

.trom about 8100 a.m. to 11100 p.m.; that he habitually had lunch and 

dinner with her, kept certain 1 tems of clothing, equipment, and food 


.i~.her home, and twice took a bath thereJ and that at one time, long 
before the period covered by the Specification~ he had expreseed hie 
love for her. None of these !acts add up to even one act.of sexual 
intercourse or constitute a holdi?lg out of the relationship of husband 
and wife. J.ll were perfectly Cl9nsistent with innocent conduct, and 
none of them requires the conclusion contended .tor b7 the prosecution. 
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The weakness of much of too testiUPny adduced is aptly .illustrated by 

Mrs. Lau' s cormnent with respect to the postcard, to wit, it 11was 

written to me by /f.he accusei/ and it says, 'With all ury love.' But 

it doesn't say whether I accept his love or not" {R. 50). Had there, 

been evidence that the accused spent one entire night at her home, 

or that he was seen embracing or kissing her, or that he represented 

her to the world as his wife, it perhaps would have been proper and 

even necessary to conclude that an illicit relationship existed. In 

the absence of any of these elements we cannot say that the accused 

and :Mrs. Lau ever had sexual relations with each other or lived in 

such a way as to create the appearance of being husband and wife. 


The argument of the Theater Staff Judge Advocate in support 

of the .finding of guilty relies in part upon 11 the fact. .. that Mrs. Lau 

testified on the stand that she had admitted to certain Chinese of~ 

f'icials having had sexual intercourse with the accused in Kunming, 

maybe once a week. 11 This. assertion reveals a misunderstanding of the 

nature and function of impeaching'testimony. 


·Upon being questioned concerning her alleged sexual relations 
with the accused, Mrs. Lau refused to answer, with the result that she 
contributed nothing whatsoever on the subject to the record. Thereupon 
her former testimony was adduced not as primary evidence but merely 
to show that she had made previous statements inconsistent with her 
silence. While the rules of evidence permit the introduction of a 
pre-trial statement to impeach and contradict a 'Witness• testimony, 
they do not permit such use of a statement in the total absence of ariy 
related testimony by the witness. The purpose of the pre-trial state­
ment is to neutralize and to discredit the witness' present testimony. 
Here there is nothing to neutralize or discredit. To admit the former 
testimony w:>uld be to give it affirmative and indepen:ient rather than an 
impeaching or contradictory character and value. · · 

. Even if the rule· were otherwise in ca~es involv:i.ng absolute 
· 	silence by the witness, t:t.t conclusion in this 'instance would still be 

the same; for, while Mrs. Lau•s fomer testimony may have renected 
upon her credibility, it did not itself become admissible proof of the 
issue before the.court. The legal point involved is ably discussed 
in Wigmore on tvidence, paragraph 1018, as follows: 

•(a) Since, in the words of Chief Baron Gilbert (r,.nte, 
Sec 101?), it is 'the repugnancy of his evidence' that di.s­
credits him, obviously the Prior Self-Contradiction is not 
used assertively; i.e. we are not asked to believe his prior 
statement as testimony, and we do not have to choose between 
the tw:> (as ·we do choose in the case of ordinary Contradictions 
by other witnesses). We simply set the two against each other, 
perceive that both cami.ot be correct, and immediately con­
clude that he has erred in one or the other, - but Yithout 
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determining which one. It· is the re:F-\::nancy and incon­

sistence that demonstrates his error, and not the 

superior credibility of. the .prior statement. '.l.'hus, 

we do not necessarily accept his former statement as 

replacing his present one; the one merely neutralizes 

the other as a trustworthy one. 


* * * 
It is universally maintained by the Courts that Prior 

Self-Contradictions are not to be treated as having any 

substantive or independent testimonial valuen (Under­

scoring supplied). 


Since Mrs. Lau•s former testimony was not competent primary evidence, 

its admission into the record constituted error. This being the 

case, the f:i:nding of guilty, insofar as it is predicated upon adultery, 

cannot properly be sustained in the absence of other evidence so per­

suasive as to compel a conviction. As was said in Dig. Op. JAG, 

1912-30, sec. 1284 (quoted with approval in 10 BR 13.3, and 36 BR 

29), 


•rt is not necessarily to be implied that the substantial 
rights of the accused have been injuriously,affected by 
the admission of incompetent testimony; nor is the ab­
sence of such prejudice to be illi)lied from the fact that 
even after the illegal testimony has been excluded enough · 
legal evidence remains to support a conviction. The re­
viewer must, in justice to the accused, reach the con­
clusion that the legal evidence of itself substantially 
compelled a conviction. Then indeed, and not until then, 
can he say that the substantial rights of the accused 
were not prejudiced by testimony which· under the law 
should have been excluded." 

Since, as has .already been indicated, Mrs. Lau' s prior testimony in 
itself was of no evid~tia:ry worth on the issue of adultery; since 
there was no other evidence adduced to show adultery, let alone such 
as to compel a finding of adultery; and since there was no adequate 
proof that the accused lived with her as husband and wife, Specifi ­
cation ll must fall. 

7. The accused is married -and forty-three years o.f' age. After 
completing three year~ of high school, he was Elllployed by various 
firms as a construction foreman and superintendent and as a practical 
engineer. For a brief period between September, 1937, and May, 1938, 
he was an investigator for tha Sheriff and Di.strict Attorney of 
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Weaverville, California. Apparently while wrking he attended St. 
Marys College ·for two years, majoring in commercial·courses. He 
was commissioned as a First Lieutenant on 8 January 1943 and was 
promoted to Captain on l February 1944 and. ~o Major on 12 May 1945. 

. ' 

8. The court was legally constituted. In the opinion of the 
Board of Review the record of trial is legally insufficient to _sup­
port the findings of guilty and the_sentence. 

Judge Advocate. 
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SPJGN-Cl.f Z96457 1st Ind 
Hq ASF, JAGO, Washington, 25, D. C. 
TO: The Secretary of War 21 March 1946 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of Major Horace J. Leavitt 
(0-921817), Corps of Engineers. ··;:h-. 

2. As approved by the reviewing authority this officer was found 
guilty of wrongfully accepting a loan from a member of a construction 
company, which company was actively engaged in bidding on and performing 
of contracts for the United States Government awarded and supervised by 
accused, and of wrongfully living and cohabiting with a married woman 
not his wife, both in violation of Article of War 96. He was sentenced 
to dismissal, total forfeitures and confinement at hard labor for nine 
months. The reviewing authority approved the sentence and forwarded the 
record for action under Article of War 48. 

'3. · A summary of the evidence may be found in the accClllpanying opinion
of the Board of Review. The Board is of the opinion that the record of 
trial is legally insufficient to support the findings of guilty and the 
sentence. I concur in that opinion and recommend that the findings of 
guilty and the sentence be disapproved. 

4. Inclosed is a form of .action designed to carry into execution 
the foregoing recommendation, should it.- meet with your approval. 

\ 


2 Incls THOMAS H. GREEN 
1 - Record of trial Major General 
2 - Form of action The Judge Advocate General 

( Findings and sentence. disapproved. GCMO 91, 1 llay 1946). 





(lJJ) 

WAR DEPART.r.IBNT 
Arnr, Service Forces 

In the Office of The Judge AdvocQce General 
'Washington,D.C. 

SPJGN-CM 296460 

UN I TE D S T·A T E S ) PANAMA MOBIU FORCE & SECURI'l'Y COMIIIA.'ID 
) 

v •. ) Trial by G.C.M., convened at 

Private REUBEN E. VENABLE 
) 
) 

Fort Clayton, Canal Zone, 21 
and 26 November 1945. Dishonorable 

(6967511), Company C, 
Infantry. 

150th ) 
) 
) 

discharge ·(suspended) and con­
finement for one (1) year. · Dis­
ciplinary Barracks. 

OPINION of the BOARD OF BEITli.W 
HEPBURN, O'CONNOR and MORGAN, Judge Advocates 

l. The record of trial in. the case ·of the s·oldier named above, 
which has been examined in the Office of The Judge Advocate General 
and there found legally insufficient .to support the findings and sen­
tence, has been examined by the Board of Review, and the Board submits 
this, its opinion, to The Judge Advocate General. 

2. The accused was triad upon the tollowing Charges and Specifi­
cations: 

CHARGE I: Violation of the 86th Article of War. 

Specification 1: In that, Private Reuben E. Venable, 
Company nett, 150th Infantry being on guard and posted· 
as a sent.inel, on motor patrol at Post Guardhouse, 
Fort Clayton, Canal Zone, on or about 1800 31 October 
1945, did leave his post before he was regularly re­
lieved. · 

Specification 2: (Finding of not guilty). 

CHARGE II: Violation of the 96th Article of War. 

Spacifica:Uon: (Finding of guilty disapproved by reviewing 
authority). 
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He pleaded not guilty to the Charges and Specifications and was 
.found not guilty o.f Specification 2 of Charge I, but guilty of the 
Charges and remaining Speciflcations. No evidence was introduced 
of aey previ9us conviction. He was sentenced to be dishonorably 
discharged the service, to forfeit all pay and allowances due or 
to become due, and to be confined at hard labor at such place as 
the reviewing.authority mi;ght direct for three years. The re­
viewing authority disapproved the .findings of guilty of Charge II 
and its Specification; approved the sentence but remitted two years 
of the period of confinement; suspended the dishonorable discharge 
imposed; and designated the United States Di.sciplinary Barracks, 
Fort Isavenworth, Kansas, as the place of confinement. The result.· 
of tha trial was published in General Court-Martial Orders #48., 
Headquarters Panama Mobile Force and Security Command, dated 12 
Decenber 1945. The record of trial was forwarded to The Judge Ad­
vocate General pursuant to Article of War so½. · 

.3. The evidence for the prosecution in support of the only 
remaining finding of guilty shows that on 1.3 October 1945 the 'l'rans­
portation Sergeant of the First Battalion, 150th Infantry, stationed 
at Fort Clayton, Canal Zone, detailed the accused, who -was a member 
of Company ncn of that battalion, as a driver for the motor patrol 
of the post to "pull duty" on the night of .31 October 1945 from 
111800 to 2400" (R. 7-8; Pros. Ex. l) • The only· in., tructions the 
Sergeant gave drivers •as to pick up the vehicle at the post motor 
pool and report to the guardhouse at 111800 and 2400" (R. 8). 

At 5zlS p.m. on 31 October 1945 the dispatcher at the 
Post Motor Pool issued a 100tor vehicle to the accused with a driver's 
trip ticket .for the purpose of reporting to the Officer of the Day at 
the guardhouse (R. a.-42; Pros. Ex. 4). Between 6 and 61.30 o•clock1
he drove Sergeant Bernard Hansen and a Private Gray into Panama City 
in a one-half ton truck. The accused was wearing his MP brassard and 
holster and equipment (R. 32-3.3, 35-36). About 7:40 p.m. that evening 
he was seen by the guard at Post 31 located at the lower gate entrance 
to the post, driving a "pick up" truck into the post (R. 14). The 
guard had previously seen the- accused in the guardhouse and assumed that 
he was driving the guard truck because he had a member of the guard with 
him (R l5,1S). lee.used returned the vehicle to the Motor Pool at 8 :10 
p.m. ani obtained another vehicle (R. 42-43; Pros. Ex. 5). 

The guard at Post 3 was present at guard mount that night 
but did not hear accused's name called tran the roll (R. 16). Usually. 
two men were posted _as guards on a motor patrol. Each was conveyed 
in a truck by one or more drivers. -The total number of drivers that 
the guards used was not knOWll (R. 17). 

The commander of the guard, who was present at guard mount 
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that evening, testified that the accused was not present at guard 

mount and was not posted by him (R. 20). Since the accused's name 

was not on the guard roster,•the commander gave him no orders 

(R. 22). Indeed,.the drivers for the patrol received their orders 
"i'rom the battalion" and not .from the connnander ot the guard (R. 22). 
Each member o! the motor patrol, including the driver, was required 
to sign the "sign-in," or "motor patrol," sheet "When he went on duty 
and thereafter every two hours (R. 241 26). The Officer ot' the !By 
did not post or even see the accused at guard mount, but it was 
customary at that post £or a patrol driver to "pick up" his vehicle, 
bring it to the guard house at 18001 sign the motor patrol sheet, and 
thus be "posted." In the opinion of the Officer of the ray the driver 
of th:t motor patrol vehicle was a member o:t the guard. The accused's 
name did not appear on the otflcial list of the guard for that night 

• 	 (R. 28l Der. Ex. A), ani the drivars t names were never entered in 
that record(&. 31). ~ 

4. Il\.,defense it was shown that the accused's name was not con­
tained ;1n "tthe guard roster which never contained the names o:t the 
drivers. o:t the motor patrol (R. 44-45; Def. Ex. A). The ·accused having 
been advised concerning his rights as a witness elected to remain 
silent (R. 46]. :.· 

. s. The accused has been found guilty o:t leaving .his post before 
he 11&8 regularly relieved after being "on guard and posted as a . 
sentinel on-motor patrol,• in violation of Article o:t War 86. The 
elements o:t proof ot the- o:t.t'ense appear in MCM, 1928, par. l46g_, 
P• 1611 

"Proo.t .:.· (a) That the accused was posted as a sentine;J., 
as alleged; and (b) that he le.f't such post without being 
regularly relieved." 

It appeara·.t'rom the evidence that at Fort Clayton a motor 
patrol was regularly maintained as part o.f' the guard o.t' that post. Tha 
vehicles used .f'or that purpose were operated by drivers provided by the 

· acouud• • organi.zation. On the part.icular night in question the ac­
cuaed waa assigned to act as driver .f'or one or the patrols ·and did in 
tact procure the vehicle naceisary tor the purpose. At a time when he 
was supposed to be dri'Ving the guard he used the vehicle to take two 
.	enlisted men to Panama City. He is not charged here w1th a .f'ailuz-. to 
carry out hi• orders in Violation ot Article or War 96 but w1 th leaving 
hie posf, while acting as a guard. There was no evidence that the ac• 
cueed was ever in.stnioted concerning the duties o.f' a guard, that he· 
ever auumed such dut1e$., or tbat he was ever posted as a sentinel. 
It was shown that he did not participate in guard mount1 that he was· 
nevtr torim.111' poatedJ and tbat,.he, as a driver, was never included 
in the formal roster which purported to coma:1.n the names ot all o.t' 
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the guards. All the record shows with reference to the accused's 

duties is that he was ordered to act as a driver for one of the 

guards on the motor patrol. In view of these circumstances he was 

not a sentinel within the meaning of Article of War 86. 


. . 
6. For the reasons stated the Board of Review is of the 


opinion that the record of trial is legally insufficient to sup­

port the findings of guilty and the sentence. 


~~J~• Mwcate. 

/ ·_/ :,u..-,,,y _; v v :- ,.,.~.· .., ·· Judge Advocate. 

~-~~ Judge t.dvocate. 

/ 
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$PJGJI-CM 296460 la\ -lad 

U!i ASF, JAOO, t.alh1lli:t.on, X:. C. ·,· 


· tea Tbt Offnw.ry or ?U' 

1. llonnt.h \J'&lWlit.t.ed tor 70U!' a.et.ton W'lidtr !J1.ialt of 1'u 
JO}, &1 &flllded bJ' ~ act ot :tO Autu.et. 1937 (~o ~u,. 721.J 10 u.:J.c. 
1J22), and \ha ao\ ot 1 Aupat. 1942 (-'6 st.a,. 7'~JLS.. t.i. ncord ot 
trial int.be caae 0£ frlnt.e awwn >:. Venable (f.J9Ci7'11), Coq;&r(r c,­
~ In!antey. 

2. I oor..o\U" in the opinion ot t.ha Dea.rd ol ~1• t.hat. ibe n­
oord ot ·vi&l 1a i.,au,- S.nao.Ctid.er-1' t.o Rpf-Ql'1. the ~· ot · 
pilt:, a.ad tthe •ent.enoo, and racoan.nd that. t.ll4 tlnclnc• ot guilt.7 
and U.. ·aenwmi• be Yacat.od and \ha\ all ri&ht.•, prtnlecH and pro­
Pfff.1 ot lfflioh tt. accuaed baa bffn d-,riYed b7 unu ot the t1nd1na• 
and Hnt.tnce eo vacat.td b-. rHt.ond. · 

3. Incl0B1d ia a tor.m ot act.ion cedi,?¥td to 0&1"l'7 1nw ,tree\ 
theH ncom.sndat1ont, ehiuld aucb aot.S.on aeet nth J'GUl' •wi-o•al• 

: 	 Ir.els , fflWAS·=u. Galil 

1·- a.cord of \rial ""01" ·aemral 

2 - for.a ot aotion 
 The Jude• ~-· Oemral 

I 

• • 
CFindings and sentence vacated. GCNO 123, 13 May 1946)• 
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WAR DEPARTMENT 

Army Servioe Foroes 
 (139)In the Oftioe of The Judge Advocate General 


Washington., D.C. 


SPJGK - CM 296462 

25 JAN rJ46 
UNITED STATES 	 ) ARMY AIR FCRCES CENTER 

) 
v. 	 ) Trial by G.C.M.., convened at Orlando, 

) Florida., 4 December 1946. Dismissal, 
Captain CLARENCE M. HICKS ) total forfeitures and oontinement for 
(0-855604)., Air Corpe·. ) three (3) years. 

____________.._________________ 

OPINION of the BOARD OF REVI&i 
MOYSE, KUDER and WINGO, Judge Advocates. 

1. The record of trial in the case of the officer named above ha.a 
been examined by the Board of Review. and the Boa.rd submits this., i ta 
opinion., to The Judge Advocate General. 

2. '.j.'he accused was tried upon the following Charges and Speoifioa­
tions a 

CHARGE Ia· Violation of the 93rd Article of War. 

Specification:lain that Captain Clarence M. Hicks., Air Corpv, 
Squadron S (AAF School), 902nd Army Air Forces Base Unit 
(OAAB)., did., at Orlando Army Air Base, Florida.., on or a.bout 
2 November 1945., feloniously take., steal., and carry away about 
~125.00., law.ful money of the United States., the property ot 
First Lieutenant Richard R~ S1romona. 

Specification 21 In that Captain Clarenoe M. Hicks,•••• did., 
at Orlando Anny Air Base., Florida., on or about 2 November 1945., 
feloniously take, steal, and carry away about $20.00., lawf'ul 
money of the United States, the property of Second Lieutenant 
Harold c. Dicks. · 

CHARGE Ila Violation of the··95th Article of War. 

Specification la In that Capta.:i:ii.:-Clarenoe M. Hicks., • • '!',. being 
indebted to Army Emergenoy Relief in the aum. of $100.00 for a 
loan., which amount became due and. p~able on or about 1 April 
1945, did, at Orlando Army Air-Baae, Florida, from. about 1 

·April 1946 to about 14 November 1945, dishonora.bly.,l&il and 
neglect to pay s&id debt. · • , 

Specification 2a In that Captain Clarence M. H1c:U, • • •., being 
indebted to the Florida Ballk: and Trust Company., Winter Park, 
Florida., in the sum ot $150.00 upon a promissory note, which 



(140) 

amount became due and payable on or about 4 October 1945, did, 
at riinter Park, Florida, from about 4 Ootober 1945 to about 
14 November 1945,'dishonorably fail alld negleot to pay said 
debt. 

Specificat'ion 3a In that Captain Clarence M. Hioks, • • •., being 
indebted to the First National Bank at Orlando, Florida, in the 
sum of $150.00 upon a promissory note, which 8lllount became due 
and payable on or a.bout 3 October 1945, did, at Orlando, Florida, 
from a.bout 3 ·ootober 1945 to a.bout 14 November 1945, dishonorably 
fail and neglect to pay said debt.. · 

CHARGE IIIa- Violation of the 96th Article ot War. .... . 
Speoifica.tion la In that Captain Clarence M. Hicks,•••, did, 

a.t Orlando Army Air Base, Florida., from about 14 .·July 1944 to 
about 30 October 1944, wrong.fully borrow about.$285.00 from 
Technical Sergeant William Neohtman, Squadron S (AA.F School), 
902nd. J.:rmy Air Foroes Base Unit (OAAB). 

Speoifioa.tion 2a In that Captain Clarence M. Hicks, •••,did, 
at Orlando A.rmy Air Base, Florida., on or about 24 September 
1945, wrongfully borrow a.bout ~100.00 from Teohnioal Sergeant 
Frank John Berulis, Squadron S (AAF School), 902nd.Army Air 
Forces Base unit (OAA.B). 

He pleaded guilty to a.11 ohe.rges and speoifioations. When the proseoution 
closed its oa.se in chief the a.ocused, with the permission of the court, 
changed his plea of guilty of Specifications 1 a.lld 2 of Charge I and Charge 
I to not guilty. He was found guilty of all charges and specifioations. -No 
evidence of any previous conviction was introduced. He was sentenced to be 
dismissed the service, to forfeit all pay and allawanoe& due or to beoome 
due, and to be oonfined at hard labor for a period of ten years. The review­
ing authority approved the sentenoe but remitted seven yea.rs of the period 
of confinement and forwarded the record of trial for aotion under Artiole 
of i'far 48. 

3. For the Erosecution. 

Al& to Specifications 1 and 2, Charge I•. 

On 2 November 1945, at approximately 4130 P.M•• Firat Lieutenant 
Richard R. Simmons (now Captain) (R. 8) left his billfold conta.ining about 
$125 in the top dresser drawer of Lieutenant Diclca at~ 2412, Orlando 
Army Air. Base (R. 9-10). When he returned at about 5130 P.M. all but $2 
of the $126 contained in the billfold waa miaaing. Lieutenant Simmons re­
ported his loss to the Provost Marshal. At the time he neither knew the 

.. , acoua.ed (R. 8) nor gave him permission to take this money nor owed him any­
thing (R. 12). Restitution ot the ;125 has since been made (R. 12). 
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At about 4a30 in the afternoon of 2 November 1945 (R. 14) Second 
Lieutenant F..a.rold C. Dicks left his wallet containing ~5 in his top dresser 
drawer in BOQ 2412, Orlando Army Air Base (R. 15). When he retul"IlBd at 
about 5a30 P.ll. a.11 that remained.. in the billfold wa.s two $1 bills. He re­
ported this loss to the office of the Provost Mu-ahal (R. 16).· At the time 
he neither knew the accused nor gave him permission to take a.ny money from 
his wallet nor owed him any money. Restitution of the stolen money has since 

. been _made (R. 17 ). 

On 2 November 1945 First Lieutenant Charles E. Lucas lived in 

BOQ 2412 (R. 18). Between 4a00 and 5a00 o'clock P.Y.. the accused ca.me in 

the BOQ a.nd asked whether he could use the telephone. _He was directed to 

the telephone in the next room, which wa.s the room occupied by Ueutene.nt 

Dicks (R. 19). The accused went through the door end pulled it closed (R. 

20). 


On 3 November .1945, Captain Lynn c. Vermillion, an investigator 
for the Provost Marsha.l's office (R. SO), talked to the accused in his 
o:f'tioe relative to some property stolen from BOQ 2412 (R. 51).. Before doing 
so he read the 24th Article of War to accused advising him of his rights 
thereunder. Accused then freely and voluntarily made a statement in writing 
without threats or promise of reward (R. 52). This statement, identified 
as Prosecution's Exhibit No. 6, was written and signed by the a.coused in 
Captain Vennillion's presence and is a.s follow,a 

"I, Clarence M. Hicks, Captain, A.c. ASN 0-855604, in the 
presence of Captain Lynn c. Vermillion, Assistant Provost ~shal, 
OAAB, make the following voluntary sta.tement. I have been read 
by Captain Vermillion and understand the 24th Article of War. 

"On 13 October 1945, I cashed a check for twenty dollars 
($20.00) at the Colonial Hi.armaoy, 1113 East Mills St. and 
another check for twenty dollars ($20.00) at Ashmores Grocery, 
836 North Fern Creek, Orla.ndo. On 15 October, I cashed another 
check at the Colonial Phe;rmacy in the amount of ten dollars ($10.00) 
and on 20 October, two more checks in .the amounts of $16 and $10, 
a.nd a fifth check for 415.00 on 22 October 1945. Part of money 
obtained thereby was spent on the punch boards in the bar at 
Colonial Pharmacy. The rest of the money was used for regular 
household expenses. 

"On 27 October 1945, I ca.ahed checka in the following amounts 
at the following places a 


Yowell-Drew Comp~••••••••• $25.00 

Cla.rence .Brown's • •••........ 15.00 

Louis' Le.dies Shop • • • • • • • • • • 1 30.00 


a. total of $70.00, about two-thirds of which we.a spent on punch boards 
a.t Brown's News Stand. N. Orange Ave., aDd Ja.ok Holloway'• Bar. The 
balance was used for household expenses. 

"On 29 October 1946, two more ohecka were ca.shed at Louis I La.dies 
Shop ($15.00) a.nd Seara Roebuck's ($20.00). Thi• money~ used to 
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redeem another check issued some months previously &l'.ld held by a.. 
local establishment, Rutland'• 'Mens Store. This money was paid to 
Capt. Vermillion of the Provost Marshal's Office. 

11 0n 30 October 1945, a check for jl5.00 was ca.shed at Yowell-
Drew Ivey Co. whicl:1 money went into punch boards. . 

"On the night of 31 October 1945, I entered into a. card ga.me 
at the Officers' Club, OAAB, and lost in addition to the oash on my 
person,· a aum. of ~50 for whioh I issued checks. A Capt. Ha.11 re­
ceived (to the best of my belief) two check• in .the a.mount of $50 
and $25•. A Major Wilson received one check for $25 ILild Col. Guy 
E. Burnette received one check .t'or ~O. All checks heretofore men­
tioned were dre.wn on the Riggs National Bank, We.shington, D.C. 
where I knew I had no account. 

"Because of the financial diffioulties I wa.a now faced with 
and the proapeot ot having to return Mrs. Hicks and the two children_ 
to Washington on 3 November 1946 and further having no money to 
meet my oo:mmi-pnenta, I entered Building T-2412, Headquarters .Area.,. 
OAAB, and.took, to the beat of my knowledge approxime.tely $145.00 
in oash from two wallets in e. bureau drawer in one o.t' the roOJllS. 
I entered this building at approximately 1600 hours &l'.ld met two 
Officers in the room adjacent to the room which contained the 
money. I asked one of these Officers where the telephone was 
located. He replied that it was in the next room. I went in, 
closing the door behind me •. I me.de two telephone calls, one to my 
office, a.nd one to the School Supply Warehouse. Neither oa.ll was 
completed. iihlle telephoning I noticed clothing laid out on the 
beds and presumed that _the occupants o.t' the room were out taking 
physical training. I left after placing the calls and went to 
T-2411. A short while later, I returned to T-2412, entered the 
room and took the money. I -then left e.nd went to the quartera 
of Lt. Col. Guy E. Burnette to whom I pa.id $50 of the money I 
had taken from the B.O.Q. for which he gave me a receipt. _During 

. the course of the evening, I took :tlirs. Hicks out to diilller and to 
Phil Bergers returning home e.t about 0030 hours,.3 November 1945. 
About $15 we.s spent during the evening. I still had in my poues­
aion i78.l2 of the money I had taken from the B.o.Q. At approxi­
mately 0130 hours, Ca.pt. Vermillion came to my house and asked that 
I accompa.ny him to the base. On the way out, while riding in the 
jeep up 1st Avenue from Cheney Highway to Nebre.ska Avenue, I 
dropped two twenty dollar bills onto the road at separate times. 
I did this because I had the fear of their being m.e.i"ked and I did 
not want.them in my possession. At Ca.pt. Vermillion'• office, the 
balance c,37.00) of the original $145 was taken from my person. 

11 ! have ma.de the a~o_ve statements without threats or pro~aea. • 

nie defense did not question the voluntary nature of this confession, but 
a..t'ter it had been accepted in evidenoe. objected "to those parts ot the state­
ment relating to offenses with which the accused is not charged, to wit, 
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the writing ot various checks. n A.f'ter the presentation of arguments the 
law member ruled that the oontesaion wwl.d not be aoaepted 1n evidence, 
but imnediately directed that the court be closed. When the court wu 
reopened the president announced that the confeuion would be accepted 
in evidence "in its entirety." 

As to Specification 1, Charge II. 
,· 

, . Aooording tQ the records ot the Orlando Section of the Army 

&ergency Relief accused borr01red $100 from that fund on 20 November 1944 

(R. 21,22 ). 'The application for auista.noe we.a reoeiTed in evidence •• 
Prosecution's Exhibit 1 am showed the approval of a loan for tha.t amount 
and the written acknowledgment by ao"uaed that he had received the $100 · 
10 loaned on tha.t,date. The need for e.aaiatanoe, aet forth in the recom­
mendation that the loan be ma.de, was the pregnancy of accused's wife whose 
condition wa.a auoh that specialized treatment in a Washington (D.c.) clinic 
'had been recommended, according to the atatement ma.de to the repreaentatiTe 
of the Army Emergency Relief (R. 22,23. Proa. Ex. 1). The amount •o ad­
vanced was 'not in the nature of a grant but waa a loan (R. 27) which was 
to be repaid in monthly ins tallmenta of ti25 beginning 1 Ja.nua.ry 1945 (R. 
24). Despite'seTeral efforts to effect collection no payment waa made 
thereon until 23 November 1945 when it wu paid in full (R. 25). 

Aa to Specification 2, Charge II. 

On 27 September 1945 accused "approached" Yr. Paul E. Darts. Caahier 
ot the Florida Ba.rile and Truat Company. Winter Park, Florida, "on the subject 
of a loan for a fevr days n until he could make arraJlg8111enta to. bring his 
family down trom the North (R. 28,29). AJs a rea~t the bank made acowied 
a loan for $150, represented by his note p~ble seven days later, namely. 
4 October 1945. Accused did not appear on the date the note wu due, nor 
did Mr. Davis eee him thereafter. Despite the £act that three notices were 
sent to accused. no pa.rt of the note was paid prior to 14 November 1945. 
Reimbursement wu later ma.de to the bank in full through the Bed Crou· 
(R. 30,31). · ·· , 

Aa to Speoitication 3. Charge II. 

On 28 September 1945 aoouaed ma.de an application tor a loan ot 
$160 to the &nergenoy- Loan Depe.rtment,. First lla.tional Bank at Orlando. 
Florida. i'he loan wu duly lll&de and in representation ot 1t a.ccuaed 
executed hia note for $160 payable fiv, da.ya thereafter, namely. 3 Ootober 
1945 (R. 32,33). Two days before it became due a notioe wu aent to a.c­
aused, but he fa.iled to appea.r or pay the note. Addi tiow notices were 
sent on 10 alld 19 October lrithout reault. a.nd w.in ettorta were ade to 
reaoh a.coua ed by telephone. A letter wu then aent to "Colonel Holden•, 
and o~e to a.ccuaed'• mother. but up to 14. November no P8.1°11 ot the note. 
· bad been paid am no arrangem.enta to take ~e of i_t made by aocuaecl (R. 
34, 35). The note wu eventually- paid by- ~caused'• ta.ther {R. 34). 
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As ·to Specification 1, Charge III. 

At the request of a.ccuaed, Ydlli9.D1. Nechtma.n, a. technical sergeant 
in accused'• aectio~, ma.de three loans, totaling $285, to accused, the first 
for $136 on 14 July 1944, the a.eoond for $60 on 12 September 1944, and the 
third for $90 about 17 October 1944 (R. 38-4S, Pros. Exa. 2,3,4, and 6). 
At the time or each loan accused wa.1 a commissioned officer and the lender 
a noncommissioned officer in the Army of the United States (R. 45). 
Sergeant Neohtman did not take any steps to get the money back, but $100 
was pe.id him by accused on 1 October 1945 a.nd the balance wa.s pe.id by "Mr. 
Cheney or the Red Cross II on 1 November 1945 (R. 46 ). 

As to Specification 2, Charge III. • 

. . On 24 September 1945, accused, then a capte.in in the A:rm.y of the 

United States, sought to obtain a loan of i200 from Fr8llk J. Berulis, a 

technical sergeant in the same unit as accused (R. 47-49). Sergeant. Berulis 

advised him that he oould lend him only $100 and turned over that amount to 


· him in ca.sh (R. 48 ). Accuaed repaid the loan a.bout a month later (R. 49). 

For the defense. 

After a .full explanation of his rights, a.ocuaed elected to remain 
silent and offered. no evidence in his beh&lt. 

4. The Boa.rd of Review ia of the opinion th&t the record of trial 
is legally sufficient to support the findings of guilty of all the charges 
and specifica.tiona. Accused pleaded guilty to three specifications laid 
Uilder Article of War 95 che.rging him with dishonorable failure and neglect 
to pay debts incurred by him (Speoificationa 1, 2 a.nd 3 of Ch&rge II). 
'.Ihe oircUJ11Stances under which the loans were made, the consistent disregard 
by a.ccused of his moral a.a well as lega.1 obligation to repa.y loans the.t 
were clearly made to him to meet emergencies which he claimed existed, and 
his fa.ilure to respond to the repeated demands made upon him, extablish a~ 
p·%ili1aoie oa.se or dishonorable conduct. which, considered in oonneotion 
wi Isp'l"ea. of guilty, fully justifies the findings of guilty (CM 228894, 
Peterson, 16 B.R. 365; CM 230736, Delbrook, 18 B.R. 29; CM 238996, 
Rondestvedt, 25 B.R. 23). Accused also pleaded guilty to two charges of 
borrowing money from enlisted men in violation of Article of War 96 (Speoi­
tioations l and 2 of Ch&rge III). That the loan, were ma.de as alleged was 
unequivooably established by the testimony. of the two nonoommissioned 
officers, one a member of accused's section and the other or accused'• unit, 
from whom the money was borrowed. Such actions violate Article of \Var 96 
·(c:M 117782, CM 130248, Dig_ Op JAG 1912-40, par. 454(19))' 

While there were immaterial variances between the allegations and 
the proot, aooused's voluntary confession, offered a.fter adequate proof ot 
the corpus delioti, comp!'ll a finding of guilty of the two charges of larcecy 
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(Speoifioatio~s 1 and 2 of Charge I). The two offenses as a matter of fact 
were substantially one transaction and while in a technical legal sense 
multiplication of charges did not result. in setting them forth in separate 
specifications, the trial judge advocate properly advised the oourt that 
they should be treated as a single offense in determining the sentence. 

The sole legal problem that requires oomideration is the admis­
sibility of the oonfession, in view of the fact that it contains a disclosure 
by the accused of the commission of offenses, that is, the issuance of 
oheoka on a bank in whioh he knew he had no aooouht, with which he is not 
charged. Fundamentally, reference by the prosecution to "former specific 
offenses or other acts of misconduct" by accused is prohibited (MCM, 1928, 
par. 112b, P• 112). This rule is subject to certain exceptions, including 
the following I , I 

"wVhen criminal intent, motive, or guilty knowledge in respect 
of the act is an ~lement in the offense charged, evidence of other 
acts of the accused, not too remote in point of time, :manifesting 
that intent, motive, or knowledge, is not lll8.de inadmisai•ble by­
reason of the fact that it may tend to establish the commission of 
another offense not charged. The court should--not consider evidence 
so offered as bearing in any way upon the question of the aocwied 1a 
character." 

A similar rule applies in civil courts with regard to the inclusion 
of other offenses in a confession as sh~ by the following excerpts a 

":Moreover, the entire confession is admissible where the 
part relating to other offenses tends directly to prove accused's 
guilt of' the crime charged or the motive tor its commission, or 
where suoh part serves to explain the remaining portion of the 
confession." (22 Oorpus Juris Seoundum., Seo. 820, P• 1441.) 

"Confess ion of different offense. A confesaion ma.de by· lll1 

accused of an offense di.fterent from.that with which he is charged, 
and in now~ conneoted with it, 11 not ad.missible·on his trial for 
the, offense charged. Thus, a. atatement by accused that when he 
found he wa..s charged with mm-der, he felt so distreeaed that he 
went to stealing horse• to pacify hi• mind, is not a confesaion of 
the orime of' homicide. But where the different offense oontesaed 
is a pa.rt of' the same aoheme, or is so oo.nneoted a.a not to be 
severed trom the offense on trial, it is admissible.• (Wharton's 
.Criminal Evidence, 11th F,d., P• 992.) 

"There·1, a further complain~ at the admiseion or a part of 
said oonteuion on the ground that it referred to the making of 
other 1till1 and other tra.naactions. We do not so read the oon­
feesion. While it proceeds at length to 1et out various 1tep1 
in the puroha.se ot material and in the construction of tha 1till1, 
we think it all leads up to and refer, ultimately to the tranaao• 
tion and stills co?Uleoted with the pa.rtioul&r oftenee here charged. 

' ., 
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U it showed the malcing of other stills, same would be legitimate 
as connecting appellant with liquor ma.king." (In Coomer v. State, 
97 Tex. Crim. Rep. 100, 260 S.W. 566.) 

"(o) In the third pla.oe, for the rema.ining cs.ae - an entire 
utterance, wholly heard - the precise rule of law is obscure. It 11 
commonly said that the whole of the confession or admiuion muat be 
taken ~ether, but this obviously leaves unsettled. whether It ii 
meantt.the prosecution must put it all in a.t first, or merely 
that the a.oouaed may call for or offer the remainder (post, sec. 
2115), on cross-examination or otherwise, - two Tery d!ffi'rent 
meanings in practical effect. 

· "(e) Of course, the prosecution may desire here to invoke the_ 
rule (po~, seo. 2116) allowi;ii the whole to be put in. This is 
usually e.oa1Je where the oo euion contain.a a mention of another 
crime committed ~ the accused. On the usua.l prinoiplea ~te, Seo,.
l94, 300-367), t s additional crime would ordina.rily not e provable 
.for its ·own eakeJ yet under the present principle and that of Seo. 
2115, pop, the a_ooused' s allusion to it in his confession may and 
must be 1stened to it it ii a part of the one entire statement con­
fessing the crime charged at bar. n (Wigmore on Evidence, 3rd Ed. 
Seo. 2100.) 

While the question does not appear to have been passed upon directly 
in the Office of The Judge Advocate General, 'the Board of Review is of the 
opinion that the above-quoted prinoiple adopted by the oivil courts is in 
keeping with the rules laid down in the Manual for Courts-l.artial and the 
logical inferences therefrom, is legally and equitably·sound, and should 
be applied in the.administration of military justice. Accused's confession 
details the steps whioh led up to the commission of the two thefts and ex­
plains the motive 'Which actuated him, namely, his desire to extrioa.te him­
self from the precarious and dangerous position inwhioh he had been plaoed 
by his issuance of worthless cheeks and his inability to meet his commit­
ments. '.lhe reoital of the other offenses, therefore,· tends directly to 
explain his actions in the ultimate oonsumma.tion of the thefts and to es­
tablish his guilt. It is the opinion of the Boa.rd that in view of the 
provisions of the Manual for Courts-Martial, previously cited (par. 112b, 
~) testimony by third persons of the issuance of these worthless chi'oks 
~cused and his inability to meet them, offered not to establish accused's 
bad character but the motive for the subsequent thefts, would be admissible 
(see CM-246046, Benfield, 29 B.R. 371J CM 202366, Fox, 6 B.R. 160). It will 
be noted in this coilllection·'\;hat the J.knua.l (ibid)g'fves the followin& il ­
lustration of this exception ·to the general rule a 

"On a charge of attempt to ,desert, the fact that the accused 
had recently assaulted and beaten another soldier and was Wlder 
arrest awaiting trial for the offeDBe would be admissible as 
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eviden~e of a probable motive to attempt to desert. 
"On a charge of fa.IiTtica.tion of accoubts of stores, the 

fact that the accused had embezzled some of the same stores, it 
offered as evidence of a motive for concealing the embezzlement 
by·falsifying accounts, would be admissibleJ but evidence of a 
conviction of falsification before enlistment .in a totally distinct 
transaction would be inadmis1ible, since such evidence bears solely 
upon his general moral oharacter and not upon his present intent 
or motive. 11 (Underscoring supplied.) 

There seems to be no logical reason to exclude such facts from a confession 
by an accused. Moreover, the rule in effect generally in the civil courts 
that a confession must be taken as a whole applies as well to trial by 
courts-martial (MCM, 1928, par. 114a, P• i1s). This provision is basically 
for the benefit of the accua ed, but-when considered in connection w1th the 
other provision of the 1-nual that motive may under certain circumstances 
be established by proof of commission of another offense, it supports the 
conclusion re.ached by the Board of Review that where a confession, taken 
aa a whole, sets forth eventa which led up to the commission of and explains 
the motive for the crillle with which an accuaed is charged and to whioh he 
confesses, it may be admitted in evidence despite ·the fact that it oontaiDB 
as part of the events so detailed an admission by the accused of the oam­
misaion of other offenses with which ha is not charged. The Board ot 
Review therefore holds that the oon.fesaionwas properly admitted. 

5. Consideration has been given to oral argument requesting clemenay, 
presented by Mr. Carey E. Quinn, civilia.n counsel for accused, at a special 
hearing before the Board of ReviEIW', and to a brief £iled by him in behalf 
of accused. 

6 .... War Department reoords show thai; aocused is 26 years and 9 months 
of age aild UIUll8.rried. Aooused's confession and the review of the Staff 
Judge Advooate shOW' that he is married and the father of two· children. 
He graduated from high school and attended the University of Maryland for 
two years and Benjamin Franklin University for one yt/ar, speoializiJig in 
business administration, but did not graduate from ,tther institutt6n. Ee 
was a member of the Reserve Officers Training Corps" at the University of 
:Maryland from September 1937 to June 1939. In civilian life he wa.s employed 
as a general worker "in photo finishing" £or m.cks Photofiniah, Ino.~ from 
1936 to 1939, a.nd as manager of Photo Laboratory, Ino., from.1939'to 1942. 
Re enlisted 24 February 1942, and upon completion of the Photograpey Course, 
AA.FTS, was oommi1sioned a second lieutenant, Air Corps Reserve, on 12 Ootober 
1942. He was promoted to first lieutenant 7 February 1944 and to captain 
11 August 1945. His manner of performance of his duties from the date of 
his commission to 31 Deoem,ber 1944 was rated as "excellent" ex:oept for the 
period from 16 June 1943 to 17 July 1943, when his rating was -"superior,•· 
and from 18 July 1943 to 16 August 1943 when it waa "very aatiafaotory. n 

. From 1 January 1946 to 16 July 1945 there were two ratings ot 5.4. 
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7. The court was legally constituted and had jurisdiction over the 
e.coused and of the offenses. No errors injuriously affecting the substan­
tial rights of the aocused wer:e ooIDlllitted during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to support 
the findings of guiity e..nd the sentence and to warrant confinnation of the 
sentence. Dismissal is authorized upon conviction of a violation of 
Article of War 93 or 96, and is mandatory upon conviction of a violation 
of Article of War 95. 

Judge Advocate-/~<40#/~ • 

J¼:1;,.._ ;I. I fdz1 , Judge Advocate ..............~
....----;--'--'"-------------­___E......._____ ....,..... • Judge Advocate 
...a.AL w ...w.._~___,· ___ 
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'· SPJGK - CM 296462 1st Ind 

~ ASF, JAGO, Washington 25., D. C. 

TOa The Secretary of Wa.r 

1. Pursuant to Executive Order No. 9556, dated May 26., 1945., there 

are transmitted herewith for your action the record of trial 8.Ild the 

opinion of the Boa.rd of Review in the case of Captain Clarence M. Hicks 

(0-855604).,- Air Corps. 


2. Upon trial by general court-martial this officer pleaded not 

guilty to and was found guilty of the larceny of approximately $145 from 

two fellow officers, in -violation of Article of War 93 (Specifications 1 

a.nd 2 of Charge I)J a.nd pleaded guilty to and waa found guilty of dishonor­

able failure and neglect to pay three obligations., one for $100 to Army 

Emergency Relief., another for $150 to the Florida Bank and Truat Company., 

Winter Park, Florida., and the third for $150 to First National Bank ·a.t 

Orlando, Florida, in violation of Article of War 95 (Specifioa.tiona 1, 2 

and 3 of Charge II), 8.lld wrongfully borrowiDg $285 and $100 ftom non­

commissioned officers on separate ocoasiom, in violation of Article of 

War 96 (Speoifioatiom 1 and 2 of Charge III). He was sentenced to be 

dismissed the service, to forfeit all pay and allowances due or to become 

due., a.nd to be confined., at ha.rd labor at suoh place as the reviewing 

authority might direct, for ten years. The reviewing authority approved 

the sentence but reduced the period of confinement to three years and 

forwarded the record of trial for action under Article ot We.r_48. 


3. A summary of the evidence may be found in the aocomp~ng opinion 
of the Board of Review~ I concur in the opinion of the Board that the record 
of trial is legally sufficient to support the findings and sentence and to 
warrant confirmation of the sentence. 

Accused solicited and procured two substantial loans .t'rom noncom­
missioned officers assigned to the same unit in which he served. He procured 
a.n·em.ergency loan of $100 from.Army Emergency Relief through its Orlando 
Section, on 20 November 1944, payable in four monthly installments of i,25 
ea.oh, beginning 1 January 1945, a loan of $150 from the florida. Ba.nk a.ncl 
Trust Company on 27 September 1945, payable seven days thereafter., and a 
loan tor a similar amount on the following day from Florida Bank and Trust 
Comp8.?J¥, pa.ya.ble five da.ya thereafter. He paid no attention to repeated 
demands and no part of any of the three obligations wu pa.id until after 
14 November 1945. On 3 November 1945 accused stole approximately $145 from 
two wallets in the dresser drawer of an officer in his quarters at Orl&lldo 
Arrey Air Base. In confessing these thefts accused explained that he had 
previously given several checks on a Waahington bank in which he knew he 
had no a.ooount, including five totaling $150, given in payment or losses 
sustained by him in a. card game at the Of'fioers I plub to three fellow otfioera., 
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a. captain, a major and a lieutenant-colonel, and stated that his financial 
difficulties, the necessity of having to return his wife and two.children. 
to Washington, ani his la.ck of money with which to meet his oo!l]Illi 'bnents led 
to the conunission of the larceiv• Full r~stitution has been made of all suma 
borrowed and illegally ta.kerl. 

Larceny by an officer is a. serious offense. Dishonorable failure 
and neglect to pa.y a just debt· has iong been considered conduct unbecoming 
a.n officer and a. gentlema.n, punishable by dismissal under Article of War 
95, and the ~ct of an officer in borrowing from a.n enlisted man, connected 
with his command, ha.a been deemed detrimental to go~ order and milita.ry 
discipline, punishable under Article of War 96 •. However, in view of the 
previous excellent civilia.n and military record of the a.ccus ed, his Jll8.rita.l 
status and youth, and of my. belief that his wrongdoings may be traced to 
his inability to refrain from gambling rather than to orimin.a.l instincts, 
I recommend that the sentence as approved by the reviewing authority be 
confirmed but that the period of confinement be reduced to two years,that 
the forfeitures be remitted, that the sentence as thus modified be ordered 
executed, and that a United States disciplinary barracks be designated as 
the place.of confinement. 

4. Consideration has been given to a plea forolemenoy presented by 
Mr. Carey E. Quimi, civilian counsel for accused, in a.written brief filed 
with the Boa.rd of Review and in a personal appearance before the Boe.rd at a. 
hearing at which the father and wife of accused made a. similar plea.. Con­
sideration has also been given to a statement from the accused, and letters 
or copies of letters attesting to the high chara.cter and good record of a.o• 
oused (a.11·a.ttached to the brief filed by civilian counsel and forwarded here­
with with the brief) from Mrs. Clarence M. Hicks, aooused's wife, Mr. Walter 
W. Hicks, accused's father, Mrs. Lois M. Rtcks, a.ooliSed'a mother, Dr. Alfred c. 

Norcross, his family physician, Mrs. Halen E. Simons, accused's mother-in-law, 

Captain Clement F. Stigdon, Jr., a fellow officer, and the following friendsa 

Mr. Carl H. Reisinger, Insurance Agent, Washington, D.c., Mr. Harold Stoll, 

Radio Dealer, Washington, D.C., Honorable Roy o. Woodruff, Member of the 

House ot Representatives from the State of Miohiga.n, Brigadier General Raymond 

H. Fleming, New Qrleans, Louisiana., Mr. Harry c. Weston, Washington, D.c. • 

and Mr. Ralph R. Swope, Insurance Agent, Arlington, Virginia. Consideration 

has also b~en giTen to a l~tter to the Seoretary of ¥far from Mr. F. A. 

Winfrey-, Vioe Cha.irma.n~ American Red Cross, which letter is likewise sub­

mitted for your consideration., 


5. Inoloaed is a' form of aoti.on designed to carry- into execution the 
foregoing recommendation, should it me-et with ;your approval.

, \ ;_ . J~G .~ . . \ 
~~ \I'\ ~----/

4 Inola THOMA.$ H. GREEN 
1. Record of trial J.kjor General J 
2. Form of aoti on _,. The Judge Advocate General 
3. Brief filed/by counsel tor 

aoouaed w incls. ,----...__ 

._ ,/_ 4. Ltr. tr Mr. Winfrey ;.iz:...,_'-;, 

( Sentence -------------------as approved by" reviewing authority con1'1~d, forfeitures. remitted.. and ! · 
confinement reduced to two years. Ai modi~ed ordered executed • GOO 45, ~ Mar 1946), 
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WAR IEPA..~TVENT 
Army Service Forces _ 

In the Office of The Judge Advocate General (1Sl) 

SPJGH - C,.! 296481 

UNITED STATES 	 ) EIGHTH SERVICE CDl.!VA1ID 
) AID.ff SERVICE FORCES 

v. 	 ) 
) Triai by G.C.M• ., convened.at 

First Lieutenant JAMES T. ' ) Fort Sam Houston, Te;icas, 23 
BLACK (0-366373)., Adjutant ). October 1945. Dism:L,ssal~ total 
General I s Department. ) forfeitures. -and confinement for 

) six (6) years. 

, 

OPINION of the BOARD OF REVIEYf 
TAPPY., BECK, S'IBP.N and TREVETHAN, Judge Advocates. 

1. The Board of Review has examined the record of trial in the 
case of t,he officer named above and submits this., its. opinion, to The 
Judge Advocate General. 

2. The accused was tried ·upon the following Charge and Specifi ­
cations: 

CHARGE: Violation of the 94th .Article of nu-. 

Specification 1: In that James T. mack., First Lieutenant, 
Adjutant General's Department, Brooke Hospital: Center., 
Fort Sam Houston, Texas., did., at Fort Sam Houston., 
Texas., on or about 31 October 1944., for.~ purpose of 
obtaining the payment of a clailll against the United 
States., make and present to Colonel J. w. Dansby, Fin­
ance Officer at Fort Sam Houston, Texas, an Officer of 
the United States, duly authorized to approve., pay, 
and allow such clair.is., a certain writing for approval 
and payment., to wit., War Department Form 336, Revised 
Pay and Allowance Account., for the month of. october.,1944, 
'Which said writing as he, the said First Lieutenant 
James T. Black., then knei'r contained a statement t,hat 
the sum of $256.8.'.3 was due him., which statement was 
false and fraudulent., in that said state~ent omitted . 
as a debit a Class E Allotment in the sum of ~.60.,. 
payable to the said First Lieuten~nt James T. Black's 
account at The First National Bank.,--Gadsden., Alabama., 
and was then lmown by the said First Lieutenant James T. 
Black to be false and fraudulent. 
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Specification 2: Sa.me allegations as Specification l 

except claim covered the month of September 1944, 

was in the amount of $255.43 and was presented.on 

or about 30 September 1944. 


Specification 3: Sl.me allegations as Specification 1 

except claim covered the month _of August 1944 and 

was presented on or about 31 August 1944. 


Specification 4: Sarie al legations as Specification 1 

except claim covered the month of July 1944 and was 

presented on or about 31 July 1944. 


Specification 5: Same allegations as Specification 1 

except claim c.overed the month of June 1944, was in 

the amount of'$255.43 and was presented on or about 

.30 June 1944. 


Specification 6: Same allegations as Specification 1 

except claim covered the month of May 1944 and was 

presented on or about 31 May 1944. 


Specification 7: Same allegations as Specification 1 

except claim covered the month of April 1944, was 

in the amount of $255.43 and was ·presente·d on or 

about 30 A.pril 1944. 


Specification 8: · Sane allegations as...SI:e cification l 

excent claim oovered the month of March 1944 and 

was presented on or about 31 Mar_ch-1944. 


Specification 9: ·Same allegations as Specification 1 

except claim covered the month of F.ebruary 1944, was 

in the amount of $254.03 and was presented on or 

about 29 February 1944. 


Specification 10: Same ·allegations as Specification l 

except claim covered the month of January 1944 and 

was presented on or about 31 January 1944. · · 


Specification 11: Same al.legations as Specification 1 
• 	 except claim covered the month of December 1943 and 

and was presented on or about 31 Tocember 1943. 

Specification 12: Sa.me allegations as Specification 1 
except claim covered the month of November 1943, was 
in the amount of $255.43 arui yias presented on or about 
30 November 1943. 
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Specification 13: Same ane·gations As Specification l 
except claim covered the month of October 1943 and 
was presented on or ·about .31 October 1943. 

Specification 14: Same allegations as Specification 1 
except ·claim for partial pay was for the month of 
September 1943, Wc:i.s in the amount of i60.4.3 and was 
presented on or about 30 September 194.3 to Captain 
T. :Wicceri., Finance Officer. 

' Specification 15: (Finding or guilty disapproved by 
reviewing authority). 

Specification 16: Same allegations as Specification l 
' except claim for partial pay was for the month of 

August 1943, was in the amount of $25,43 and was 
presented on or about Jl August 1943 to Major W.K. 
Bond, Finance Officer. 

Specification 17: (Finding of guilty disapproved by 
reviewing authority). 

Specification 18: Same allegations as Specification l 
except claim oovered the month or July 1943, was in 
the amount or $206.13 and was presented on or about 
31 July 1943 to captain T. Mi_cceri., Finance Officer. 

Specification 19: Same al.legations as Specification l 
except claim covered the month -or June 1943, was in · 

· the amount or $205.43 and was presented on or abou;tr 
30 June 1943 to Captain T. Micceri, Finance Officer. 

Specification 20: Same allegations as Specification l 
except claim covered the month of May 1943, was in 
th! amount of $206.8.3 and was presented on or about 
31 May 1943 to Colonel.J. L. Tunstall., Finance Officer. 

Specification 21: Same allegations as Specification l 
except claim covered the month of April 194.3, was in 
the amount or $204. 7.3 and was presented on or about 
JO April 1943 to Colonel J. L. TUnstall, Finance Officer. 

Specification 22: Same allegations as Specification 1 
except claim. covered the month of llarch 1943., was 
in the amount or $258.08., and was presented on or 

. about 31March 1943 to Colonel J. t. Tunstall., Fin­

ance Officer. 




Specification 23: · Same allegations as Specification l 
except claim covere'tl. the month of February 1943, was 
in the amount of,$255.18 and was presented on or 
about 2s· February 1943 to Colonel F. Richards, Fin­
ance Officer. 

Specific~t.ion 24: (Finding of guilty disapproved by 
reviewing authority). 

Specification 25: Sane. allegations as Specification.l 
· 	 except claim covered the month of January 1943, was 

in the amount of $228.60 and was presented on or 
about 31 January 1943 to Colonel F. Richards, Fin­
ance Officer. 

Specification 26: Sane allegations as Specification 1 
except claim covered the month of December 1942, was 
i.rf the amount or $235.80 and -was presented on or 

; about 31 December 1942 to Colonel F. Richards, Fin­
' ance Officer. 

Specification 27: Sruoo allegations as Specification 1 
except -claim covered the month or November 1942, was 
in the amount of $244.60 and was presented on or 
about 30 November 1942 to Colonel F. Richards, Fin­
ance Of'ficer. 

Specification 281 Same allegations as Specification 11 

except claim covered the month of October 1942, was 
in the amount of $245.80 and was presented on or 
about 31 October 1942 to Colonel F. Richards, Fin­
ance Officer. 

Accused pleaded·not guilty to and was found guilty of all Specifications 
and the Charge. Evidence o£ one previous conviction for disorderly con­
duct and for drunkenness, in violation of Article of 17ar 96, was intro­
duced. · In the present case accused was sentenced to dismissal, forfeiture 
or all pay and allowances due or to become che and confinement at hard 
;labor for six years. The reviewing authority disapproved the findings 
of guilty or Specifieations 15, ):,7 and 24 of the Charge, approved the 
sentenca and forwarded the r~o~d"-G! trial for action under Article of 
•lrar 48. · 	 ·,· · ' ' 
Vii 	 ' ' ; ' ­

.~. 	 ' - . 
3. The prosecution introduced in evidence a photostat copy of an 

Av.thoriza.tion for illotpi.ent of Pay, bearing the purported signature of 
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accused and authorizing a Class E allotment of $244.60 per month, com­
mencing l October 1942 and continuing for an indefinite period, the 
allotment to be deposited in The First National Bank, Gadsden, Alabama, 
to the credit of James T. Black (R. 25; Pros. Ex. 2). There was.also 
introduced in evidence~ Notification of Discontinuance of Allotment, 
bearing the purported signature of accused and discontinuing the.Class 
E allotment of $244.60 as of 30 November 1944(R. 25; Pros. Ex. ·3). Photo­
stat copies of thirteen Pay and Allo-wances Accounts covering the months 
of October 1943 to October 1944; inclusive, each bearing the purported 
signature of accused we re also introduced (R. Z7, 28; Pros. Ex. 4) • Each 
of these accounts recited debits involving Class N and Class B allotments 
but did not reveal any Class E allotment in the amount of ~~244. 60 as a 
charge against the pay and allowances claimed. The net balance of pay 
and allowances claimed thereon 'W8re as follows; viz: 

Specification Balance Month covered by Voucher 

13 $256.83 October 1943 
l2 
11 
10 

255.43 
256.83 
256.83 

Nwember 19/43 
1)3cember 1943 
January 1944 

9 254.03 February 1944 
8 256.83 ?Jareb 1944 
7 
6 

255~/43
256.83 

April 1944 
May 1944 

5 255.43 June 1944 
4 
3 

256.83 
256.83 

July 1944 
• August 1944 

2 255.43 September 1944 
l 256.83 October 1944 

On 2 April 1945 accused appeared before a Board of Officers appointed 
-to examine into the matter· of Pe.y and Allowance Accounts previously pre­
sented by him for payment. At that meeting accused stated that he under­
stood his rights under Article of War 24 and was .further advised that he 
need answer no questions which might be incriminating,that anything he 
might say could be used in evidence against him (R. 41, 43; 44, 46, 47). 
Thereafter accused admitted to this board that he had mad3 an allotment 
of his pay effective 1 October 1942, had not made any deduction.there.tor 
on his pay voucher and realized that as a result he was receiving full. 
pay and allowances in addition to the allotment (R. 35, 37, 3s; 41/ 42, 
50, 51) • - . 

4. The defense introduced evidence to show that accused entered . 
upon active idlitary service on 25 August 1942, serving successively as. 
platoon leader, mess officer and postal officer and receiving eight 
efficiency ratings of excellent, one of superior and t'WO 0£ very satis.:. 
factory (R. 56, 57, 60, 65). 
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•. 
After being fully advised of his rights accused elected to give 

sworn testimony in his own behalf and he testified as !ollowsa He was 
married and had one child living. In civilian life he had been a postal 
clerk and held a commission in the '.ILshington National Guard, As a com- · 
missioned officer he entered upon active military duty on 25 August 1942 •. 
Accused's daughter died in May 1943''M'lile he was separated from his wife, 
and therea.!ter accused effected a reconciliation, taking his w.tfe ·and 
son to live with him. Accused in!onned his 'Wit'e he had accumulated some 
funds; having reference to the amounts he had received through his 
allotment· (R. 66-68). After authorizing the allotment accuse~ realized 
that he was receiving a ndouble amount of money 11 but never did 11get arouni" 
to having the situation corrected. He professed his willingness to do 
all possible. to make restitution (R~ 68, 69). 

On cross-examination.'accused admitted that h.1.s allotment was in the 
amou11t of $244,60 per month and that it remained in et.feet for 25 months, 
fr.om October 1942 to October 1944, inclusive. It was deposited each month 
to his account in The First National Bank, Gadsden,. Alabama (R. 70) • 
Ea.ch month this allotment was in effect he signed a pay voucher on 'Which 
the allotment did not appear as a debit although he knew such an entry 
should appear thereon (R. 71), The total amount he received under the 
allotment was $6115 (R. 72). 

On ·examination by the court accused admftted that the thirteen 
photostats of pay vouchers introduced by the prosecution as Prosecution's 
EXhibit 4 'Were photostats of pay vouchers he had submitted to the.finance 
officers named thereon for the period from October 1943 through October 
1944. He also identified various other copies of pay vouchers as copies 
o! vouchers he had sul:mitted to the finance o.fficers named thereon !or 
payment ·purposes over the period from October 1942 to September 1943, in­
clusive, on none or which his Class E allotment was entered as. a debit 
.(R, 73, 74; Pros. Ex. 7). On these vouchers he .claimed the following 
balances due him tor the follOi'ling months a!ter deducting vaious debits 
against his account other than his Class E allo'bnent: 

S23 cification Ba.lance Month covered by voucher 

28 $245.80 October 1942 
Zl 244,60 November 1942 
26 235.80 December 1942 

.25 228,60 January 1943 
23 255.18 February 1943 
22 258.08 March 1943 
21 
20 
19 

204.73 
206.83 
205,.43 

April 1943 
~ay 1943 
June 1943 

18 206.13 . July 1943 
16 25,43 August 1943 
14 60.43 September 1943 
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Each time he presented his vouchers covering· the month1:1 of October 1942 
.. _to October 1944, inclusive, for payment he knew he was also receiving the 

· ·allotment he had authorized. He did· not discontinue his allotment until 
the overpayments made to him were discovered by the authorities because, 
as he explained it, "I got in so deep that I was scared" (R. 75). The 
money improperly obt~ined he used for.family purposes {R. 77). 

5. The original charge sheet signed and sworn to· by the accuse&:.'. con­
tained but one Charge and Specification. The Specification was thereafter 
redraf~ed and expanded to izlclude t1'1Bnty-cight ,S9ecifications, one for each 
separate pay and allowances .account. The accuset did not sign or swear to 
theiredrafted Specifications (R.~60-62). At the inception of the trial 
defense counsel entered a plea to the jurisdiction on the ground that the 
Charges a.nd Specifications on 'Which accused was about to be tried had not 
been signed or sworn to by an accuser. The court denied the plea and 
pro!)E!rly so. 

The single Spe ci!ication originally filed against accused was in­
artfully drawn but alls ged in net effect that over the period from October 
1942 to October 1944, inclusive, accused presented false and fraudulent 
montb'.ly pay vouchers in that he failed to deduct therein a class E allot­
ment of $244.60 per month and thereby fraudulently received ·the total 
sum of $6ll5 !'rom the United States Government, all in violation of 
Article of War 94. J.s redrafted by higher authority the tv1en:ty-eight;1 
Specifications substituted for thi.s single blanket Specification alleged 
that for each particular month £ran October 1942 to October 1941. inclusive, 
accused made and presented a false and fraudulent statement in writing to 
obtain payti.ent of a cl.aim from the United States in that he faied to list 
his Class E allotment as a debi.t. on his claims for-pay and allowances and 
for partial payments, all in violati~n of Article of war 94. 

It is provided thats 

"Obvious errors may be corrected and the charges 
may be redraft!9d over the signatures thereon, pro­
vided the redraft does not involve any substantial 
change or include af'IJ' person, offonse, or matter _ 
not fairly- included in the charges as received." 
(MCM, 1928, par~ 34). 

The original single Specification alleges (a) that over the period in­
volved accused presented .false and fraudulent pa;y vouchers 1n that he 

· failed to list. his Class E al.lotment as a debit and (b) that thereby 
he obtained a particular sum. .of money. Each one of the redrafted Speci­
fications alleges that·for a particular month during. the period involved 
accused made and presented a false and fraudulent statement _in writing 
in his pay voucher because he failed to list his Cl.ass E al.lotment thereon. 
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S~ much of the original blanket Specific~tion as all~ges wherein the 
claillls were false and fraudule.pt (i~e., the fai~ure of accused to list 
his Cl.ass E allotment on his pay voucher)and that they were presented is 
made the basis of 'the offenses alleged in the tl'lenty-eight redrafted Speci­

. fications. Clearly, the redrafted Specifications did not include 11any 

matter no-£ fairly included in the· Oiarges as received." Indeed, if any­

thing, the originai blanket Specification contained more nmattern than 

ap:pears in the redrafted Specifications, Furthermore, it has been held 


· that the provisions of. Article of War 70 requiring charges to be signed 

and sworn to and requiring an investigation thereof before reference for 

trial are p:i:'ocedural provisions only and not jurisdictional ( CM 172002, 


. Nickerson; CM 229477, Floyd1 17 BR 149). The provisions of the first 
three paragraphs of .Article of War 70 are directory and not mandatory; 
't;hey are solely to prevent an accused from being subjected to malicious 
or frivolous\prosecution and the failure to observe arry or all ·or these 
requirements _does not deprive the courts-martial of jurisdiction or ipso 
facto necessarily prejudice any of accusedts substantial rights (Orl: ETO 
4570, Hawkinit). · The above-quoted portion of paragraph 34 of the Manual 
for Courts~rtial has been construed to pennit the redrafting of charges 
and specil'ications so as to allege a different offense than that originally 
alleged if the transaction serving as the basis of the original offense 
also supports the redrafted charges and specifications (Oi! ETO 106, Orbon; 
Floyd case, supra;, Hawkins case, supra: CM ETO 5155, Carroll and D'EITif• . 

· Thus records of trial have been sustained where, without resignature .or re­
verification by the accuser, charges· and specifications have been changed 
from absence without leave to desertion (Floyd case, supra) and £ran mis­
bohavior before the enemyyto short term desertion (Hawkins case; Carroll 
and D1Elia case; supra). Accordingly, no fatal eITor was here' committed 
by redrafting the original specification, w.i.thout renewal of the accuser's 
signature or oath, inasmuch as the very transaction serving as the basis 
!or the original Specification served also as the basis for the redrafted 
ones. · 

An examil'l!1tion of the'copies of pay vouchers, identified by accused 
~s copies of vouchers subnitted by him for payment, reveals that on all of, 
them coverip.g the ~onths o! October 1942 through October 1944, inclusive, 
accused clairred initial credit. for the full pay and allowances due him 
and listed as debits various charges against him but on each and every 

. voucher he failed to l\st as a debit his Class. E allotment of $244.60 per 
month. It is quite apparent from evidence in the record that accused knew 
his Class E allotment should api:e ar as a debit on each of these vouchers 
but that he knowingly and intentionally r,efrained from entering it. The 
court.- was amply justified in concluding that each of the pay vouchers set 
fortJ.q'.!in th~ Specifications under which there mre approved findings of 
guilty contained the particular false and fraudulent statements alleged·. 
To make and present pay vouchers containing such false and fraudulent" state­
ments for the purpose of obtaining payment of claims asserted against the. 
United States constituted offenses under the express provisions of Article 
~f War 94. The evidence fully sustains the approved findings of guilty. 

. '8 
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6. Accused is 35 years of age, married and has one child, _ war J:le­

·partm!:lnt records indicate that he attended. the University of Y[ashingt_on. 

and the College of Puget Sound for a total of three -years. Subsequent,ly 

he was employed as a bookkeeper for two years and thereafter as a postal 

clerk by the United States Post Office Department. From 1935 to 1938 
accused served as an enlis~ed man in the i;ashington National Guard. On 
14 April 1938 he was commissioned a second lieutenant, Infantry, National 
Guard of the United States. On 10 Augu~t 1942 he was coillI!lissioned a second 
lieutenant, A):my of the United States, gnd assigned to duty with Chemical 
Warfare Service. On 15 Sept ember 1943 accused was promoted to first lieu­
tenant. war repartment records further ir,dicate that on 4 December 1944 
accUEed was placed in arrest of quarters, that he continued in this status 
at least until 5 February 1945 and that on 23 April 1945 ·it was recollll'!lended 
that he be tried br general court-martial for the instant offenses. •::.., 

"i\:'; ' 
. :£}.?. The court was legally constituted and had jurisdiction of the 


accused and the offenses. No·eITors injuriously affecting the substantial 

rights of the accused were committed during the trial. In the opinion of 


· the Board of Review the record of trial is legally sufficient. to support 
the findings Qf guilty as approved by the reviewing authority and the 
sentence and to -warrant confirmation of the sentence. Dismissal is 
authorized upon conviction of a violation of .Article of 17ar 94. 

I 

Advocate. 

Advocate. 

Advocate. 
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SPJG~ - CM 296481 	 1st Ind J~li 2Z 1946 
Hq AEF, ~AGO, i'/"ashington 25, D. C. 

TO: The Secretary of War . 
1. pUrsu.ant to Executive Order No. 9556, dated 26 llay 1945, there 

are transmitted hereY~th for your action the record of trial and the 
opinion of the Board of ~eview in the case of First Lieutenant James T. 
Black (0-366373), Adjutant General's Department. 

2. Upon trial by general court-martial this officer was found· 

'guilty under twenty-oight Specifications of making false statemel'l,ts in 

writing to obtain payment of claims against the United States, in ·that 

in twenty-eight separate pay and allowance accounts filed by him over 

the period from October 1942 to October 1944, inclusive, he ·made claim 

for monthly pay and allowances a.pd for partial payments without listing 

thereon a.s a debit his Class E allotment in the monthly amount of $244.601 


all in violation of Article o£ 'Nar 94. He was sentenced to dismisstl, for­

.feiture of all pay and allowances due or to become due, and confinement at 

hard labor for six years. The reviewing authority disapproved :the find­

ings of guilty of three of the twenty-eight Specifications·(specifications 


·15~ 	17 and 24), approved the sentence and forwarded the. record of trial; · 
for action under .Article of War 48. · · 

3. A summary of tho evidence may be found in the accompanying 
opinion of the Board of Review. The Board.is of the opinion that the record 

.	of trial is legally sufficient to support tpe findings of guilty as 
approved by the reviewing authority and the· sentence and to warrant co~ 
firmation of the sentence. I concur in that opinion. For each of the· 
t-wenty...!ive months· from Oot,ober 1942 to Octobe-r 1944., inclusive,· accused '. 
presented a monthly pay and allowance account to an appropriate Finance 
Officer of the A;rmy on which he listed the full pay and allovrances .due , 
him., plus cel'.'tain· debits due against mm; but knowingly, refrained from · .1 

listing as a debit a Class K allotment for $244.60 ·per ,month.Tmich was · 
being deposi.ted to his bank account over the entire period. Accordingly, 

. each month he received from the United States. $444.60 more than he was 
en.titled to, making a total of $6115 so received .by hini' over the. period' 
of twenty:-five months. · 

. ·~' 
Accus_ed•s derelictions :r:ere discovered about· a year betore be -was 

tried therefor. and during a _substantial portion of that time he ,vas held · 
in arrest or. quarters. Accordingly, I recommend-that the sentence be 
confirmed but that the period of confinement be ·reduced to four years · > 
and.that a. United States Penitentiary be designated as the place· of con­
finement. 	 ' · · · , 

http:Board.is


(161) 

4~ Inclosed is a form of action designed to carry the above, recan­
mendation into effect, shoul~ n meet with your app~oval. 

2 Incls TH<lJAS H. GREEN 
l. Re cord of trial Major General 
2. Form of action The Judge Advocate General 

( Sentence confirmed but confinement re~uced to four yean. GCJ.D ~, 6 Mar 1946). 
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WAR IEPARTHENT 
Army Service Forces 

In the Office of '!he Judge Advocate General (163).. 	 Washington 25, D. c • 

c;i3 1S46SPJGH - CM 29652.3 	 4.: p .. 

UNITED STATES 	 ) AR1£Y ·AIR FORCES 
) TECHKICAL TRAINLNG COI.IJJAND 
) ­v. 	 ST. LOUIS, MISSOURI 
) 

Second Lieutenant RICHARD T. ) Trial by G.C.M., convened at 
MOORE (0-839124), Air Corps. ) Sheppard Field, Texas, 21 Novem­

) ber 1945. Dismissal 

OPINION of the BOARD OF mVIEW 
TAPPY, STERN and TREVETHAN, Judge Advocates. 

. 
1. The Board of Ieview bas examined the record of trial in the case 

of the officer named above and sul:mits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon a Charge and single Specification as 
follows: 

CHARGE: · Violation o! the 95th Article of 'MU'. 

Specification: In that Second Lieutenant Richard T. Moore, 
Air O'.lrps, 78th Army Air Forces Base Unit (AACS Overseas 
Screening, Processing and Replacement Center), was, at 
Wichita Falls, Texas, on or about l November 1945, drunk 
and disorderly in uni!oim in a·public place, to 'Wit, at 
or near Sisk Cafe, 812-1/2 Scott Street, Wichita Falls, 
Texas. · 

The accused pleaded guilty to the Specification and not guilty to the 
.Charge, but guilty o! a violation of the 96th Article of' War. He 11as 
found guilty of the ctiarge and Specification thereunder. Evidence v;as 
introduced of one previous conviction under the 96th Article of '\'IU' for 
a violation of flying regulations, for "Which accused was sentenced to a 
restriction to the limits of his post for three months and to a forfeit ­
ure of $112.50 of his pay per month for 18 months. For the o!£ense here 
involved he ,vas sentenced to dismissal. The reviewing authority approved 
the sentence and forwarded the record of trial for action under .Article 
or war 48 •. 

.3. The prosecution's evidence shOW'S that on 31 October 1945, Mr. 
Thomas c. Sisk owned and operated a cafe in Wichita Falls, Texas, lcno11n 
as the Sisk care. At eleven 0 1cl0.ck in the evening of that date, and as 



was customary, the care was closed for business. After all of the cus­
tomers had left, Mr. Sisk proceeded to mop the front of the cefe end his 
cook (not named) scrubbed the kitchen. The front door of the cafe had 
been left open because of the warm weather. Between one end two o'clock 
the following morning, accused entered the Sisk Cafe by the open front 
door, accompanied by two enlisted men. A.ccused end the two enlisted men 
were informed that the care was closed for business and at the same time 
were requested to leave. Since the front door was open, accused could 
not understand why the care was closed for business and requested that he 
and his companions be served. His request was refused and an argument 
ensued between accused and Mr. Sisk during which accused cursed Mr. Sisk, 
and two or three times referred to him as a "gray-headed son-of-a-bitch." 
Accused's tone of voice was "not unusually loud" but sufficiently loud to 
attract the attention of the garbage and trash haulers 1n the front of the 
care. Based upon.accused's act~ons and conduct, Mr. Sisk opined that 
accused had been drinking, but Qould not say that he was drunk. During 
the argument between ?lr. Sisk end accused, a car occupied by two city 
police officers drove up to the cafe and observed accused end several 
other persons either inside the.care (as one witness testified) or on the 
sidewalk in front of the cefe (as another witness testified), whereupon 
the two police officers requested accused end the two enlisted men to 
accompany them to the provost marshal's office. Accused asserted that the 
civil authorities had no jurisdiction over him and protested his removal 
to the provost marshal's office. He was asked two or three times to 
enter the police car and finally forced to do so. On arriving at the 
provost marshal's office, accused refused to enter and "threw both hands 
up on the side of the door and braced himself." One of the police offi­
cers "caught him around the waist end·under the arms" and took him into 
the provost marshal's office and turned him over to the military police. 
One of the city policemen opined, based upon conversation with accused, 
that he, accused, was "in a state of intoxication.~ 

4. After his rights es a witness had been explained to him by the 
court, the accused elected to remain silent. No evidence was offered by 
the defense. 

5. The Specification, laid under the 95th .Article of W8 r, alleges 
that on or about 1 November 1945 accused was drunk end disorderly in uni­
form in a public place, to wit, et or near Sisk Cafe, 812½ Scott Street, 
Wichita Falls, Texas. It is undisputed that accused was present both 
inside the Sisk Cafe and on the sidewalk in front at the time alleged, and 
it is undisputed that be was in the uniform. of a commissioned officer. The 
only question requiring consideration is whether, while there, he was 
~runk and disorderly to such an extent or degree es to amount to a violation 
of the 95th .Article of War. 

Neither of the prosecution's two principal witnesses, Mr. Thomas C. 
Sisk, proprietor of the care, and Mr. Herbert R. Leverett, a Wichita 'J.Palls 
police officer, testified in positive language as to the extent or degree 
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of accused's drunkenness. Indeed, Mr. Sisk could not swear that accused 
-was drunk, but from his conduc1t and actions, believed he hac:i been drinking. 
He also testified that accused's tone of voice was riot unusually loud, 
but sufficiently loud to attract the attention of the city garbage and 

· trash haulers in the front of the Cafe. It is not clear from the record 
'Whether too attention of these people was attracted, mile accused was in­
side the Cafe or after he and his companions had moved to the sidewalk 1n 
front of it. From talking with accused, Mr. Leverett believed accused to 
be 1n a state of intoxication. Such evidence falls far short of proving 
that accused was "grossly drunkn or that he was "conspicuously disorderly" 
within the meaning of those terms as used in :paragraph 151 of the Manual 

· for Courts-Martial, 1928, describing conduct violative of Article of lll.r 
95. The Board is theref>re of the opinion that the evidence establishes 

accu~ed•s guilt of the 5Pecification, but only in violation of Article of 

ff3.r 96 (al 249726, Hanson, 32 BR 169; CM 254054, Bun~h, 35 ER 161, and 

CM 280174, Friel). · ~ 


6. mui'nepartment records show that accused is 21 years of age and 

single. He is a high school graduate. After serving approximately 18 

months as an enlisted man he was honorably discharged 22 December 1944, 

commissioned a ·sec.ond lieutenant, A1.'my of the United States, and ordered· 

to active duty with the Air Corps, the same date. Prior to entering the 

milit~ service, he was employed as a machinist's helper at the United 

States aval T~rpedo station, Newport, Rhode Island. · . 


. 7 o The court was legally constituted and had jurisdiction of the 
person and the subject matter. Except as above no.ted, no errors injuriously. 
affecting the substantial rights of the accused were committed during the 
trial. Int he opinion of the Board of Review the record of trial is leg­
ally sufficient to ·support only so much of the findings of guilty of the 
Charge and its Specification as involves a violation or Article of War 
96, legally sufficient to .support the .sentence and to warrant confirmation 
ot the sentence. Dismissal is authorized upon conviction of a violation 
of .trtiele of war 96. 

Judge Advocate. ~-26-~--, 


' .. ~. 
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SPJGH - OJ 296523 1st Ind 

Hq_ ASF, JAGO, Washington 25, D. c. 

TO: The Secretary of wir 28 February 1946 

l. Pursuant to Executive Order No. 9556, ~ted May 26, 1945, there 
are transmitted herewith for your action the record of trial and t.118 
opinion of the Board of Review in the case of Second Lieutenant Richard T. 
Moore (0-839124), Air o:>rps. 

2. Upon trial by general court-martial this officer was found guilty 
of being drunk and disorderly in uniform in a public place, in·violation of 
Article of War 95. He was sentenced to be dismissed the service. The 
reviewing authority approved too sentence and ·for.rarded the record of trial. 
foT·action under Article of Viar 48. 

3. A smnmary of the evidence may be found in the accompanying opinion 
of the B::>ard of Review. The B,ard is of the opinion that the record of trial 
is legally sufficient to support only so much of the findings of guilty of 
the Charge and its Specification as involves a violation of the 96th Article 
of War, legally sufficient to rupport the sentence and to warrant confirma­
tion of the sentence. I concur in that opinion. The evidence shows that 
on 31 October 1945, Mr. '.lhomas c. Sisk owned and operated a cafe, in 
Wichita Falls, Tex.as, known as the Sisk Cafe. At eleven p.m. on that date, 
as was customary, Mr•. Sisk closed the cafe for .further business. The front 
door of the cafe was le!t open because of the' warm weather. Between one 
and two a.m. the following morning, and while Mr •. Sisk and his cook were 
still in there, accused entered the cafe by too open front door accompanied 
by two enlisted men. They 'ciemanded to be served and were re.fused. Where­
upon an argument ensued bet-ween accused and Ur. Sisk during which accused 
cursed Mr. Sisk, and referred to him several times as a ngray-headed son 
of a bitch." Shortly' thereafter two city policemen arrived on the scene 
and requested accused and his enlisted companions to acco:r.i.pany them to the 
provost marshal's offioe in Wichita. This accused refused to do and the 
policeman forced him into their car. Upon arrival at the provost marshal's 
office, accused refused to enter and again force was required to get him 
into the office. He was there delivered to military police. ,Although ac­
acused was intoxicated, he was not loud or boisterous and veey rew persons 
observed his behavior. Accordingly, his conduct was violative of Article 
of war 96 and not J.rticle or War 95. In March of 1945 accused was convicted 
under the 96th .Article of r'.ar by a general court-martial for violating flying 
regulations and sentenced to be restricted to his post for three months 
and to forfeit $112.50 of his pay per month for eighteen months. I recom­
mend that the sentence be confirmed ·but in view of the youth of accused and 
too minor character of the. offense involved, l recO!llllepd that it be commuted 
to a reprimand and forfeiture of $~0 of accused1 s pay per month for two 
months and that the sentence as thus coI!ll:luted be carried into execution. 

4 



4. Inclosed is a form of' action designed to carry into execution 
the foregoing recoomendation, should it.~ with_your approval. 

2 Incls THOMAS H. GREEN _ . 
1. Record of' trial Major General · 
2. Form of' action The Judge Advoo ate General ----- ------~----------- .( ·Findings disapproved in part. ~entence confirmed, but commuted ..to a reprimnd 
and forfeitures of g· 50 per rnonth for t'Wo monthso Sentence as coI!l!'lllted 

ordered executed. GCM:> 48, 6 - arch 1946) • ,v 

s· 
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. VfAR IEPARTIAENT 
\ · (, ., 1 . · Army service Forces 
In the,· \4fice ot The Judge Advocate General (169)

Washington 25, n. c. 

SPJGH - CM 296534 

UNITED STATES 	 THIRD AIR FORCE 
~· 

v. ) Trial 	by G.C.M., convened at 
) Dale Mabry Field, Tallahassee, 

Corporal JOSEPH A. HAUSEY ) Florida, 7 and 8 November 1945. 
(38308590), Technician Fifth ) Simmons acquitted• Hinnant and 
Grade:. MILTON :R. SIMMONS ) Clay: Dishonorable discharge and 
(337%518), Privates First ) confinement for life. Burns: 
Class HENRY J. CLAY (39711823), ) Dishonorable discharge and con­
GEORGE WASHINGTON (42036950), ) finement f'or forty (40) years. 
and Privates JAMES A. HINNANT ) Hause;;r: Dishonorable discharge 
(34662684), and IEROY BUP.NS ) and confinement :tor thirty (JO} 

. (34.324263), all of' the 1869th ) years. Washingtons Dishonorable 
Engineer 	Aviation Battalion. ) discharge and confinement for 

) f'itteen (15) years. Penitentiary, 
) Atlanta, Georgia. 

HOLDING by the BOARD OF RE VIEW 
TAPPY, STERN and TREVETIW-1, Judge Advocates.· ------------~--­

l. The Board ot Review has examined the record ot trial in the case 
0£ the soldiers named above. 

2. The accused 'Vl8re jointly tried upon the following Charges and 
Spacifications t 

CHARGE I: Violation of the 93d Art~cle of W:ir. 

Specification l: In that Technician Fifth Grade Milton 
Simmons, Company C, Corporal Joseph A. Hausey, Com-. 
pany B, Private First Class George Washington, Com­
pany B, Private IsRoy- Burns, Company C, all of 1869th 
Engineer Aviation Battalion, acting jointly and in 
pursuance of a COllll'!lon intent, did, at Dale Mabry Field, 
Tallahassee, Florida, on or about 16 June 1945, with 
intent to commit a felony, vizt rape, cOlllmit an 
assault upon ,Ruby Scott b;y 1'd.llfully and feloniously 
grabbing her by the arm, and bruising her arm and 
scratching her and feeling around her body and under 
her dre.ss. 

Specification 2s In that Corporal Joseph A. Hausey, O>m­
pany B, P:c!Lvate First (lass Henry- J. Clay,_ Canpany B, 
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and Private LeRoy :sums, o:,mpany c, all or .1869th 
Engineer Aviation Battalion, acting jointly and in 
pursuance of a common intent, did, at Dale Mabry Field, 
Tallahassee, ¥.1.orida, pn or about 16 June 1945, with 
intent to commit a· felony, viz: rape, commit an assault 
upon {))rporal .Anna 1)3.ckerman b,y striking her, throi'd.ng 
her on the ground, sitting on her knees and anus, 
holding her mouth, and pulling of£ her panties. 

Specification J: In that Technician Filth Grade Milton 
· Simmons, a,mpany c, Corporal Joseph A. Hausey, Com­

pany B, Private First Class George '11fcishington, Com­
pany B, Private First Class Henry J. Clay, o,inpany B, 
Private LeRoy Burns, Company C, and Private James A. 
Hinnant, O,mpany c, all of 1869th Engineer Aviation Bat­
talion, acting jointly and in pursuance o:r a common in­
tent, did, at Dale Mabry Field, Tallahassee, Florida, on 
or about 16 June 1945, with intent to commit a felony, 
viz1 rape, commit an assault upon Julia Hannah by grab­
bing~her by the ann, pull.int:; her across the road and 
throwing her in a thicket. 

Specification 4: In that Technician Filth Grade Milton 
Simmons, Canpacy c, Corporal Joseph A. Hausey, Com­
pany B, Private First Class George 1'3,shington, Com­
pany B, Private First (!lass Henry J. Clay-, Company B, 
Private LeRoy Burns, rumpany c, and Private James A. 
Hinnant, Company C, all o! 1869th Engineer Aviation Bat­
talion, acting jointly and in pursuance of a common in­
tent, did, at I)!J.e Mabry Field, Tallahassee, Florida, on 
or about 16 June 1945, with intent to commit a felocy, 
viza i,1pe, coml!li,t an assault upon Estelle Youne by 
grabbing her by- tm arm and pulling her toward the par­
ade groUI.ld• 

' . 
Specirication 51 In that Technician Fii'th Grade Milton 

Simmons, Compacy C, o,rporal Joseph J.. Hausey, Com-
PMY' B, Private First Class George 'Wa,shington, com­
Pa.IlY' B, Private First Class Henry J. Clay, Coi:o:paey B, 
Private LeRoy Blrns, O:nnpacy c, and .Private James A. 
Hinnant, Company C, all or 1869th Engineer Aviation Bat­
talion, acting jointly and in pursuance o! a camnon in­
tent, did, at Dale Uabry Field, TaJJabassee, Florida., on 
or about 16 June 1945, with intent to do him bodily ha.rm, 
commit an assault upon First Sergeant William F. Fields, 
by- .hitting him o~r the shoulder 'With a club. 
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CP..ARCE II: Violation of the 92d Article of 1ia.r. 

Spe cification: In that Technician Fifth Grade Milton 
Simmons, Cbmpany c, Private First Class Henry J. 
Clay, OJmpany B, and Private James A. Hinnant, Com­
pan.Y' C, all of 1869th Engineer Aviation Battalion, 
acting jointly and in pursuance of-a common intent, did, 
at Dale Mabry Field, Tallahassee, Florida, on or about 
16 June 1945, forcibly, feloniously and against her 'Will 
have carnal knowleo.ee of Leanora Lee. ~ 

CHARGE IIIz Violation of the 89th .Article of War. 

Specification: In that Technician Fifth Grade }Jllton 
Simmons, Ccmpany C, OJrporalJoseph A. Fausey, Can­
pany B, Private First Cl~ss George Washington, Com­
pany B, Private First Class Henry J. Clay, Canpany B, 
Private LeRoy Burns, Company c, and Private James A, 
Hinnant, Canpany c, all of 1869th Engineer Aviation 
Battalion, being with the said 1869th Engineer A.viation 
Battalion· in the gaITison at Dale lJabry Field, Talla­
hassee, Florida, did, at Dale Mabry Field, Tallahasse, 
Florida, on or about 16 June 1945, conmdt a riot in that 
they together with certain other soldiers to the number 
of about t-wenty-.t:ive., llhose names are unknown, did un­

-ls:wfully and riotously and in a violent aid tumultuous . 
manner, assemble to disturb the i:eace of the West Gar­
rison, Dile Mabry Field., and having so assembled did 
wear masks and did unlai'lful.ly and riotously assault five 
or more wanen and their male escorts threatening violence, 
attempting rape and committing other unla1'i'ul acts against 
said women and their male escorts to the terror and dis­
turbance of the entire garrison. 

Each accu.sed pleaded not guilty to all offenses with miich :ti.a ,vas charged. 
After the prosecution rested, a motion by the defense tor findings of not 
gullty as to each accused., except accused Clay, charged under Specification 
3 ot Olarge I was sustained. The findings of the court as to each accused 
1ra.s as follows: 

Simmons , Hausez washington ~ Clay Hinnant 

CHARGE I NG G G G G NG 
Spec. l 
Spec. 2 
Spec. 3 

NG-
NG 

G 
G 
NG 

G 

NG 

G 
G 
NG 

G 
G 

-
NG 

Spec. 4 
Spec. 5 

CHARGE II 

NG 
NG 
NG 

NG 
G 

NG 
NG-

NG 
G 

G 
G 
G 

NG 
NG 
G 

Spec. NG G G 
CHARGE III NG G G G G G 
Spec. NG a· G G G G 
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Evidence -was introduced of one prior conviction of accused Clay, BUrns,-­
and Hinnant. The following sentences wre :baposed upon the accused, viz: 

Hinnant and Clay - Each to be dishonorably- discharged the ser­
vice, to forfeit all. pay and allowances due or to beca:ne due 
and to be confined at hard labor at such place ·as the reviewing 
authority might direct for the term of their natural lives. 

Burns - To be dishonorably discharged the service, to forfeit 
~ pay and allowances due or to become due and to be con­

fined at hard labor at such place as the revieldng authority 
. might direct for forty (40) years. 

Hause_y - To be dishonorably discharged the service., to forf'eit ' 
all pay and allowances due or to becane due and to be confined 
at hard labor at such place as the revieldng authority might 
direct for thirty (30) years. 

Washington - To be dishonorably discharged the service, to for­
feit all pay and allowances due or t9 beccme due and to be 

· confined at hard labor at such place as the reviettlng author­
ity might direct for fifteen (15) years. 

The revie1'1ing authority approyed the sentences, designated the United states 
Penitentiary, Atlanta, Georgia, as the place 0£ confinement and forwarded 
the record of trlal £or action under Article of war 50½. 

3. b evidence for the prosecution shows that all the incidents 'Which 
are the subject of the several ctiarges and Specifications occurred at Dale 
Mabry Field, Tallahassee, Florida, b:l~en about 10:30 p.m., 16 June 1945 · 
and l:00 a.m., 17 June 1945. All or the accused ?l8re members of the 1869th 
Engineer Aviation Battalion stationed at that field. 

, a. Charge n, Specification 

At about ll p.m., Miss Leanora Lee,- accanpanied by her escort~ Private 
George c. Houston, left the non-camnissioned officers• club ,mere they had 
attended a dance. They 198:re mlldng to"l'lal'd the main gate llben they 1'8re 
accosted by a group of bet"Ween twenty-five and fifty masked ~olored. soldiers., 
some of whcm grabbed Miss Lee and dragged her across a field, others in 
the group grabber! Private Houston and took him else'Where. 1he group 1Vhich 
assailed Miss Lee pawed her body, touching her breasts and .private parts. 
018 of the gang, llhom she identified the next day, was accused Clay. At 
the time o.r the assault upon her, clay held a stick about a !'oot and a hall 
long in his hand and threatened to kill her unless she agreed to have se.xua.l 
intercourse with the men. V4rl.l.e the group was conversing about 'Who would 
first have sexual relations with Miss Lee, she managed to get loose, but 
was caught again and accused Clay threw her to the grotmd. A handkerchie.t' 
was stuffed in her mouth {R. 9, 10., 13). 
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Several of them pinned her do'Wn, holding her arms and legs, 'lvhile 
accused Hinnant, whom she identified the following day, had intercourse 
with her as Clay stood by menacing her 'With the stick. Hinnant was the 
only one she could identify as having had intercourse 'With her. He got his 
penis into her vagina although he.did not have an emission (R. 10, 1.3, 15). 
She "hollered and ·hit at them and screamed" arxl was '!d.cking and beating" 
with her hands. l'allle the attack on her 11as being made, she exclaimed that 
she recognized Simmons,· one 0£ the bystanders, and heard one of the group 
say "let her go.• ~reupon they released her, returned her escort and 
directed them to leave in a hurry. Upon being released, Miss Lee and Private 
Houston proceeded to the main gate and reported the attack to the military 
police. From there they 'We re taken to the city where a report was made- at 
police headquarters, after which Miss Lee returned to her h~ (R. 16, 17). 
She resided with Mrs. Cora Di.vis, who testified she did not know the hour 
of Leanora Lee•s return on the night or Jun8 16, but upon being awakened 
she observed that Miss Lee's dress and underclothing was muddy and "her 
slip and underpants 11ere tarn." There 11ere scratches on her face and "her 
hair was standing up straight on top of her head. She looked awful bad" 
(R. 221 2.3) • 

The following day, Miss Lee appeared at Dale Mabry Field for the pur­
pose of identifying her assailants. · 1be ·men ,rere in canpany .formation and 
she walked d011ll the line slOll'J.y and recognized accused Claz as soon as she 
eaw him. She knew it was he by 'lfhis .features and he was very tall.• At 
the time of the assault his face was masked from the nose down (R. ll, 12, 
20). 'When she reached accused Hinnant in the line, 'she stood in front of 
him but did not point him out at the time because she 11as not sure he ms 
the man. Sle had never seen accused dla.y or Hinnant prior to the night of 
June 16. Another girl in the inspection line ,raJ.king behind Miss ~e, 
pointed Hinnant out (R. 20). Following this attempt at identification, Mies 
Ise was taken to- the orderly roan 'Where she again saw Hinnant. en this 
occasion, she identified him as the man who had carnal knowledge of her pe:i ­
son. She recognized him nby' his eyes 11 having observed them when be was .on 
top of her and having noted their shape and light-brown color. They 'W8re 
•slant.uig eyes." Sia knew Private Hinnant was the man who raped her only 

"as far as his eyes are ooncerned11 (R. lO, ll, 1.3, 17, 20). 


Her testimony- with respect to her delayed identification of Hinnant 

was as follows: · · 


'"Q. 	 How long did you stand in front o£ Private Hinnant on 
the parade grpund? J;try longer than a minute? 

A. About a m1nute. 

Q. And you passed him by, you didn't pick him out the~? 
A. No, sir. 
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Q. 	 Then you saw somebody else come along and pick him out? 
A. 	 It was-after me I am sure. 

Q. 	 Then after you 1'18nt inside you knew somaboey' else had 
picked hilll out 'tefore you went in the orderly roam? 

A. 	 I saw him after I had got~n into the orderly- roan. 

Q. 	 How come you to change your mind? 
A. 	 Because I wasn•t s~. I wanted to be sure. After I 

got 1n the orderly roan and I saw him I kept looking at 
him and I 1ras sure then. · 

Q. 	 From the time you saw him on the parade ground and the 
time you saw him in the orderly roan Tdlat made you chapge 
your mind? 

A.. 	 ,A.t'ter I did not pick him out and someone else picked him 
out I just knew it was him.· 

* * * * * * * * * 
Q. Is there any- doubt 1n your mind that Hinnant 'is the man 

'ffho raped you'? 
· A. I still say as far as his eyes and the way they slanted. 

Q. 	 Do you identify him? 
A. 	 That much" (R.; 21) • 

'While it was dark the night of June 16, it was light enough for ber to 
see the color or his eyes and the way- they slanted (R. 17, 21). She did 
not know what kind of headgear accused was 11earing (R. 21). 

It was stipulated by the prosecution, defense and the accused that it 
Private George c. Houston ,aere present he would testify that he was Y;i.ss 
Ii,e 1s escort on the night in question and that d'lll'ing the intermission at 
the non-commissioned officers I club, he and Miss Lee went tor a walk; also 
that during the 118.lk they 11ere set upon by a gang o! men and 11ere separated. 

· Houston was beaten and knocked out. Later he 11as taken back to her by' the 
gang. He was positive that Claz was present and he (Houston) 11didn•t see 
a bandkerchief.w He was unable to identify a:ay other accused as 'teing 
present (R. U.; Pros. ~. J.). 

b. 	 Olarge I, Specifications 22 5. 

About laOO a.m., Corporal Anna Dackerman, stationed at Dale Mabry Field, 
lett the dance at the non-camnissiomd o!rioers• club 111.th 33rgaant William F• 
Fields and while walking a.long that part of Mabry Field known as l{ac!l'thur 
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Circle, they Vi8re approached by a negro soldier carrying a club. nie inci­
dent occurred at a point near an over-han.:,o1.ng street· light. The colored 
soldier attempted to separate 0:>I"P?ral Da.ckerman and S!rgeant Fields. He 
grabbed Sergeant Fields by the e,nn and raised the club. Simultaneously 
several other negro soldiers, believed by Corporal Dackerman to number four, 
grabbed her £ran oohind and dragged her into a clump o! trees. She struck 
at one or them and he struck her in the jaw. One put his hand over her . 
mouth, another lmeeled on her chest, a third held her ankles and the fourth 
sat on her knees and pulled oft her panties. Sha ns able to get one hand 
free and bent back the fingers or the man llho was holding his hand over her 
mouth. lAien he released his hold, she screamed. Nettie Segatti, a WAC, 
came running toward her, as did others, and the assailants ran away-. Slort~ 
thereafter Sergeant Fields appeared on the scene. O:>rporal l)lckerman was 

·bruised about the face and body generally. At the time of the trial she 
was still receiving medical treatment for her injuries. 

The following day from a group of about fifteen negro soldiers she 
recognized accused ~ as the short Negro she "met f'aoe to face on- the 
morning the inc+dent'occurred," and as the one who removed her •panties.• 
Shortly therlafter she ,ms taken to another place and observed another group . 
o! colored soldiers. In this group she again identified Burns a:rui also 
identified two other members · of the group 'Which had attacked her the pre­
ceding night. Q1e .,ras accused CI.a:y;, who was trtaJ.l and stocq and his upper 
teeth protruded;" ·the other -was accused Hausey1 who was ntall and slender" 
(R. 24; Pros. EX. :B). 

Sergeant Fields f'bad the hour of the assault at about 1:15 a.m. and 

corroborated O:>rporal Daclau:man• s testimony as to the opening phase ot the 

attack. He was unable to identiiy or describe any ot the assailants., ex­

cept that nt11e7 11ere colored am wore fatigue clothing.• The one holding 

a club struck Fields 'With it over the shoulder, but Fields got away, 11ent 

to the orderly room and notified the military police. He returned to the 

scene with. the Charge ot QUarters and found O:,rporal Dackanna.n standing 

there. '.!he group had lett (R. 24., 25). 


. Sergeant Nettie Segatti, while outside the non-commissioned officers• 
club., heard cries for help and upon running with her escort in the directioD 
tran llbich the screams 11ere heard, came upon Corporal Dackerman, · 'Who was 
lying on the ground. Sergeant Segatti observed "a little fellow in fatigue 
clothes• get ort or Corporal Dackema.n and. run a-way. Sergeant Segatti•a 
escort gave chase but was unable to overtake him (R. 26). 

' c. , · (barge I, Specification l 

. W.ss Ruby- Scott, a.post exchange emplo,ee at Dale Yabr,r Field., ,ra.s on ·:. 
the parade ground abou1f ;i.oa30 p.m. 111th her friend, 'W&l.ter Ma;son, a soldier.. 
~,. 119N sitting on the grass taJJdng when tll&nty-.tiva or thirty ~ked 
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man 'Viearing tatigues -.;Lked up. .. 1'ley said they 198l"8 going tot ake her away 
f'ran Mason, but withdrew without molesting 'her when she identi!ied herselt. 
They returned in five or ten minutes, masked and carrying sticks,. Again 
she identif'ied herself as trRuby11 and the group withdrew. Slortly there­
a!ter accused Hausey, who was not masked, came up alone and stated he was / 

going to take }.{iss seott away. Mason had a flashlight which he flashed in 
Hausey•s face thereby enabling Miss :scott to recognize him. Hausey cursed 
:Mason and put his hand in his pocket. W.ss Scott walked between them asking 
them not to start aeything, but Hausey- struck her on the neck and also 
struck at Yason with an ar:licle l'lhich ha ld.thdrew trom his pocket (R.27..:29,33). 
She started running toward the "restricted area," but the same gang 11hich 
she had previously encountered caught her before she reached the area. 'lhe7 
"Were all-masked and· she did not at that time recognized arr:, of them. After 
she got to the restricted area, the guard 11cocked1he gun on her and elicked 

· it.• ~ gang.did not follow her into the restricted area. At that place ' 
it was light and she could see the field. She then recognized her asss.il ­
ants, men whom she had previously seen in the post exchange. She recited 
the 'events occurring subsequent to her arrival in the restricted area as 
follows: 

•And Wi3.shington •s call4ng me. They said this guard 
'ndght 	shoot me. _.,t that time I did not care 'What hap­
pened to me. I had rather be killed than what they were 
going to do to me. '.!hen I. came out again and washington 
he got me and he put his fingers all over my boey (R.29) • 
.Al1 around my bod;y and put his finger in my privates and 
I got a few scratches. '.Iba other ·rellows ,vere doing the 
same thing but I did not recognize them. I only recog­
nized Washington. Than Mose Davis was caJ11ng me (R. 30). 

'!hen BUrns 11as holding me by my left arm telling me 
he -wanted to help me but he was puJJing me in the opposite 
direction. He -.s holding me so tight I got some bruises 
on my arm. Then Mose Davis came up. He told me he 1rould 
take me to the orderl1 roan and I had to trust sanebod;r' 
(R. 30). · . 

'When asked it accused Burns accompanied her to the orderly room she replled1 

"The group ns toll.owing me all the time until Mose Dlvis 
came along. Burns had me by the arm pulling me in another 
direction. ~rns walked along with me and kept pulling 
rq arm and feeling all o~r my body'. He was pul~ me in 
the opposite direction that Mose DELvia was trying to carry 
men (R. 32). 

He (:aims) said he was going to help :me but he 
couldn't have been helping me ldien he was .feeling all 
over my bod;y and pulling me a,ra.yn (R. 3.3). 
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-~ 
All of the time she was ·surrounded bjr this mob, Hausey 8 just kept pulling on" 
her (R. 33). Miss Scott deni.ed that accused Burns Tt18nt to the orderly roan 
with her (R. 33) • She also -stated that she did not see aims at the orderly 
roan. There· she told the O!i'icer of the DaY that if it had not been for 
De.vis she· "might have been dead" (R. 34). 

Private }lose Davis of .company B, 1869th Engineer Aviation Bat~on, 
heard screams and arriving at the scene saw Miss Scott break away £ran the · 
gang and run toward the 'Prisoner of war camp. Accused~ was holding 
her llhen Davis came up and together they took her toward the orderly roan. 
The group attempted to induce Davis to turn 'Mis~ scott over to it upon -· 
reaching the orderly- room but he refused am the gang was preparing to 
attack him 'When the officer of the day came up and fired a shot (R. 34; Pros. 
Ex. C). . 

d. Charge I, Specification 4 

Miss Estelle Young, accompanied bjr O,rporal Joe Brooks ms walking 
toward the bus stop at about ll:30 p.m. when she encountered a group or 
t-went;r or thirty colored soldiers, sa)i.e of whom 118re masked. Several o£ ,. 
them grabbed Brooks and'carried him across the parade grounds. Accused 
Clal, who was not masked, grabbed her bjr the 1-ei't arm and pulled her about 
two steps. She called her brother, Robert, who came running and puTh d her 
loos~ and they proceeded to the bus stop. She was near the light at the 
corner and although she had never seen accused Clay before, she recognized 
him when she saw him in the line-up the next day becau,se "he has a peculiar 
lip out in the front and his teeth." In response to a question as to 'What 
Clay did to her, the witness replied, "He didn't do aeything but grab Jf!1' 
lei't am.. I called for help to Jf!1' brother R>bert" (R. 36). It 11as stipu­
lated cy the prosecution, defense and aU the accused that if Corporal Joe 
Brooks, COmpany C, 1869th Engineer Aviation Battalion, 1'l8re present, be 
110uld testify that after leaving the non-commissiomd officers' club, he 
11as nth EstelJe young at a point about t190 hundred yards from the non-can­
missioned oi'i'icers I club 'When "the bunch o£ boys attacked us. The onl:Jr one 
I can identify is Private (!Lay. I don~t. know his name, but I kn01' him cy 
his looks. I've seen him around the area:. Private Clay did not have a . 
mask on." One of the groop struck Brooks who ran to battalion headquarters 
and reported to the officer or the day (R. 37; Pros. Ex. D). 

e. Charge I, Specification 3 

Yiss Julia Hannah, after leaving the aforementioned dance and escorted 
b,y Corporal James Wideman, at about 10:45 p.m., passed a small group or 
masked colored men w.i.thout incident. Shortly thereafter a large group, also 
masked, came· bjr and grabbed Miss Hannah, puJ Jing her into a thicket. Ole 
member of tl,is group was the accused Clay who was not masked. Miss Hannah 
testified, . and Clay be said turn her aloose. hn they turned me alooae 
I 11ent back"and I recognized Clay...He did not have a mask on. Ent they 
didn•t in no way ha.rm me, no more than pulling me in the thicbt• (R.37,38). 
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4. The evidence for the defense may be Sl.m!I:larized as foliov,s: 

a. (llarge I 1 Specification 1 

Accused Hausey1 Washington and Birns "Were fotmd guilty o! the offenses 
alleged in this Specification•. Miss Hannah Bel.illl testified that she, her 
date and another couple 'W8re with Ruby Scott and Mason on the parade ground 
,men they "IV81'8 con!ronted by a group or about forty men, some of whom bad 
handkerchie.f's covering the lo'fter part of their mouths. Miss Bellm and the 
other members of the party were v.,arned to leave. All did so but Miss Scott 
and Mason. Miss Belim saw Ruby Scott take one drink of liquor and was of 
the opinion that both Miss Scott and Mason were "high• (R. 40, /J.). Lois 
Daniel, another member of the party also savr Ruby 3:ott take a drink, but 
was of the opinion that neither Miss Scott nor Mason "Was drunk. subsequent 
to leaving the parade ground after the admonition of the gang, Miss Daniel , 
discovered that she had left her purse with Miss Scott and upon seeking her, 
found Miss Scott 1n the order~ room crying. Her clothihg was torn and her 
hair mussed (R. t;J, 44). · 

It was stipulated that i:f' Lieutenant No:nnan Force 1'i8re present he would 
testify that on June 16, bet1reen lOaOO and ll:00 p.m., he went to the non­
oommissioned officers• club to investigate a reported disturbance and there­
after -mnt to the orderly room of Canpacy B. Upon approaching it he ob­
served a gang of men arguing. He fired a shot aIXi the men dispersed. Upon · 
entering the orderly roan, he saw Miss Scott, accused Burns and na couple 
of other soldiers." Upon being questioned, ]ij.ss Scott told him she had been 
molested and that llhad it not been !or these two soldiers, she didn't know 
what would have happened to her" (R. 45i_ De!. Ex~ l). 

All of the accused "Were advised as to their rights with respect to be­

coming 'Witnesses and each elected to testify under oath. 


Accused "Washington testified as to his activities during June 16, 
denying that he knew any of the other accused except clay.. He stated that 
he returned to his barracks and retired before 10:00 p.m.; that o,rporal 
Vi.i.deman cmne in about that. time and was excited. TJ1deman turned on the lights 
to get a needle and thread. Accused Washington, after this interruption, 
went back to bed and did not arise until 6:30 a.m. (R. l.h, 47). He .knew 
Ra.b)r Scott, but did not see her at acy time on the night she was attacked. 
Upon cross-examination be admitted that prior to trial he told the investi ­
gating officer he went to the "War ~an" at 11 :45 p.m. and that he "shot crap" 
i'rom 10:45 to ll:00 p.m., but contended that the statements '1'1ere erroneous in 
point of time (R. 48). 

It was stipulated that if -Private First Class Antonio Ludvig 1V8re 
present he 1'i0uld testify that he saw accused Washington •gambling and shoot­
ing dice• about 10:15 p.m. (R. 50; Dai'. Ex. 5); also that if present, cor­
poral James D. 'Wideman would testify that he saw accused Washington 1n the . 
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barracks at 10:00 p.m. or 10:30 p.m. 'When Wideman 111,m~ upstairs in the bar­
racks to borrow a needle and thread. wa.shington was in bed (R.50; Def. Ex. 7) 

Accused Burns testified that.,1'1hlle sitting in front or the day roan 
suffering from stomach pains, he heard a scream coming from the field. He 
ran over and found a crowd gathered around Ruby Scott. He asked her 'What 
was wrong ancl she replied that the men 'Were bothering her. Mose Davis cam.a. 
on the scene and he and accused Burns got on either side of her. '.Ibey es­
corted her to the orderly roo:qi 'Where accused Burns remained until the offi­
cer of the day arrived at which time Miss Scott stated that Burns and lavis 
had helped her. Burns then returned to his barracks, still sick to his stan­
ach, and 'Went to bed. He denied that he had grabbed Miss Scott 1s arm or · 
that he pulled her across the field; also denied that he had felt around her 
private parts, contending that his actions 118re entirely directed toward 

· getting her to sa.:f'ety (R. 551 56). · · 

It ms stipulated that if Private Mose Davis 'Were present he woulcl 
testify that when he saw accused BUrnS, Miss Scott 11had left the crowd" and 
was running t~d. the Prisoner ot 1Jlr ca.mp when Burns called her, that 
Davis and BUrns"got on either side of her and took her to the orderly- room; 
also he did not see Burns put his hand under her dress (R.59; Def. EX. 10) • 

Accused Hause,: testified that while returning from the non-commissioned 
officers• club about 9:45 p.m., a light flashed in his face by "the Officers• 
Club" and he discovered Ruby Scott and ~ter Mason standing by a tree. 
llhile discussing the flashlight claimed by Miss Scott to be hers, "the 
fellows 11nlked up and grabbed Ruby Scott.n Hausey told them not to bother 
her. Mason threw some dirt in Hausey-•s face and Hausey chased him, then 
returned to the. scene am found the gang around Mias scott at which time 
Mose Davis and Burns 118re holding her. He 'W8nt "inside," washed his race 
and as he came out again, Mason threw a bottle and bri.ck. which knocked ' 
Hausey dolllll. He went to headquarters and reported the incident to the offi­
cer of the ~ a:t'ter which he 'W8nt to his barracks and retired about 11:30. 
He denied being with the gang which attacked Miss Scott or knolling a:n:, ot 
the accused prior to the incident involving Miss Scott. He further denied 
that he struck Ruby Scott (R. 64, 65). ' 

b. {barge It Specifications 2 and 5 

Accused Hausey1 Burns and Clay 11ere found guilty of the offenses ala ged 
in these Specifications. Insofar as applicable to these offenses accused 
Hausey testified that he retired about ll:30 p.m. and that he did not know 
or see any- of the other accused on the night in question. He categories.~ 
denied. that he attacked Corporal Dlckarman or Sergeant Fields (R. 64, 66). 
Accused BIU'na testified ~~. following the incident involving lhey scott he 

· returned to his barracks anci being sick to his stomach, retired (R. 5 5). 
He denied any- complicity· in the incident pertaining to Corporal Dackerman 
(R. 57). The stipulated testimony ot Private First Class Hayward ·w.L111ams 
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and Corporal Ford Hicks corroborated :sums• testimony as to his illness 

during the evening (R. 59; D3f. Exs. ll, 12). Accused Clay testified that 

following the .attack upon Julia Hannah (Charge I, Speci!ication 3), herein­

a!ter discussed, he '1'19nt back to the barracks area and stayed there until 

about 1:00 a.m., at which time ha 1'8nt to bed. He denied that he was 'With 

any of the other accused on the night of 16 June or that he -was involved in 

the attack upon corporal Dackema.n: or Sergeant Fields (R. 68, 69). 


c. Charge I, Specifications 3 and 4 

. Accused Claz, the only" accused found guilty of the offenses alleged in 
these ~ci!ications, testified that he was present at the non-commissioned 
officers• club and engaged in conversation with First Sergeant stubble!ield•. 
He then went_ to the "bandshell," but upon observing that the s~wvas over, · 
started back for his area. llhile returning, ha ran across Cbrporal Vf.i.deman 
and Wldeman's girl, Julia ~, who ns surrounded by a "1dlole bunch o! 
guy1S. • .A.t his and Wideman1s request the group released ?des Hannah and he 
testified, ~ went back to the area.• He stayed there until about 1:00 a.m.,. 
then ~nt to bed (R. 67, 68). He denied that ha was 'With any of the other 
acwsed on the night of 16 June or that he ns 'involved int he Estelle young 
attack (R~ 68, 69) • It was stipulated that if' present, Fin't; sergeant Thomas 
stubblefield would testify that he saw Clq in front of the non-camnissioned 
offi~rs' .club at about 10:00 p.m., and that Clay 1'8.S one o! about fifty men 
(R. 4S; Def. Ex. 4). · 	 ·· · 

d. Charge II, Specification 

Accused Clay and Hinnant 11ere found gullty of the offense alleged in 

this Charge and Specification. .Accused Clay testified that; he returned to 


, 	 his barracks area after the attack on Julia Hannah (Charge· I, Specification 3) • 
He denied having anything to d.o with the assault on Leanora Lee, which the 
evidence shows occurred at about 11:00 p.m., contending that llhen he re- · 
turned to his area, Maj or Hottenroth ms talking to some of the soldiers and 
ha (accused) stayed md listened to the conversation until retiring a bout 
1100 a.m. (R. 68, 69). Accused Hinnant testified that he was not nth 8.rJ1 
of the other accused during the night of 16 June• He s-t;ated that he played 
pool at the day room until about 9:30 p.m. Then he ,rent to the non-commis­
sioned officers• club with Private Collier but did not remain. ~ waked 
to the bandshell, then returned to the day room at 10:00 or 10:15 p.m. and 
remained there until retiring about midnight. During the evening be ns 
111th Pr.Lvates Rile;r, collier and Seegers. At no time during the evening 
did he see Leanora Lee. He stated that at the t:i:me W.ss Lee identified him 
on June 17, shs said she thought he was the one who raped her and that at 
tbs time of the attack he was 1'8aring a steel helmet and leggings, 'Whereas, 
in fact, he 1¥0re a suntan cap and coveralls ·on the night in question. He 
denied that he lfOre a mask on the night of June 16 (R. S9, 60, 63). 'lbs 
accused Simmons, who •s acquitted of all Charges and Specif'ications, testi,,, 
fied he came upon the group 'Which was assaulting Uiss 1'ee.:when he 'WU 
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attracted to the sce:ce by her screams. He knew accused Hinnant 'Vdlo lived in 

the same barracks with him.,· but he did not see arr.r o! the accused at the 

scene. All.members of the group 110re masked (R. 51, 52., SJ). 


It was stipulated that if Ptj.vates Norman n. Riley and Joe Tyes and 
· Private First (1ass Elnatban Conley 'Were present, they would testify as 

follows. Private Riley 1'laS in front of the recreation hall when Hinnant 
came up and they stayed there until about 11:15 p.m. 'When they 110nt to the 
barracks. Af'ter the shots were fired, they went to the sceil8 and then re­
turned to the barracks from which they later saw someone throwing bricks at 
Mason (R. 63; De£. Ex. 13). Private First Class Conley ns with accused 

. Hinnant all evening. They were in front of the day roan and also at the 
non-canmissioned officers• club, but Jsft and returned to the day roan where 
they stayed an hour or more until they heard shots. '.I.bey ·w11:mt to the sceil8 
or the firing and then retu~d to their bauacks (R. 63; D3f. EX. 15). 
Private Joe Tyes was with accused Hinnant from about 10:15 p.m. to about 
12 :OO m. "flhen they got read;y to go to bed. Thay were in the orderly roan 
and then went to the barracks. Hinnant was not in the gang (R.63; r.er. Ex. 16). 

5. After the defense rested, the court recalled accused Hinnant and 

Isanora Lee for further examination. Hinnant denied that be saw Leanora lee 

at·a.ny time the night of 16 June 1945. or that he had or tried to have inter­

course 'With B.I1yone (R. 71). 


Miss Lee testified that in the line-up on June 17 she hesitated 'When 
she came to Hinnant because ttwhen I got to him I remembered bis eyes aid the 
s~pe of them but t wasn•t too sure it was him." She did not remember 'What 
his headdress was at the line-up or in the orderly room or on the night she 
was attacked. 'Iba handkerchief be wore covered the lower half or his face. 
She did not know Tihether any-one else pointed out Hinnant in the identification 
line-up, but none pointed him out or said anything to her before or while 
she hesitated., nor was anything said by anyone after she passed him (R.71,72). 

6. As to SIS cification 1 0£ Charge I 

Accused Hausey, Washington and Burns 1'18re found guilty o:t the o.i'fense 

alleged in this Specification. As to Hausey and Washington there is com­

petent evidence to show that Hausey came upon Miss Scott and her escort and 

struck her after stating that he 'WaS going to take her a11ay. She then 

sought refuge temporarily in a re~tricted area but, upon leaving it, she 

found herself surrounded by a group of men including Hausey and accused 

Washington. 'fthlle she -was in the midst of' this mob, accused Hausey "kept 

pulling on". her and accused Washington, along "With other unidentified per­

sons, pawed her body and inserted his fingers in her private parts. Miss 


.	Scott• s testimony also demonstrates that accused Burns was in the group mil­

ling about her and that he held her tightly, pulled her in. .a particular 

direction and pawed her boey•. It is not clear from her test:ilno:ey- 'Whether 

Burns indulged in these acts before· Davis came to her rescue or just as he 
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approached her or while he conducted her to the orderly roan. In view of 
Davis• stipulated testimony that accused Burns had hold of Miss Scott when 
he first espied them and that he did not see BUrns place bis hands under 
her clothing on the way to the orderly room, the court was warranted in 
inferring that Burns I overtures were made before or as Davis approached the 
groUp and while she was moving toward the orderly room followed by the mob­
sters. Although there is som3 testilll.ocy in the record to indicate that 
accused furns accompanied Davis and her to the orderly room, Miss Scott 
denied this. However, it awears from other or her testimony that although 
Burns may ha.ve walked toward the orderly room 'With her, she did not. consider 
he -was •accompanying" her be cause he had pulled her and pa-wed her body and, 
accordingly, although he professed to be helping her, his actions, in her 
opinion, had belied his words. · 

It is not the function of the Board of Review in passing upon the 1e gal 
sufficiency of the record under Article of War so½ to 1'18igh evidence, judge 
the credibility of 'Witnesses or detemine controverted questions of fact. 
In such cases the law gives to the court-martial and the review.ing authority 
exclusively the function of 1'l8ighing evidence and determining 1'hat !acts are 

. proved thereby (CM 152797; MCM 1928, p. 216). 

Assault nth intent to commit rape is an attempt to commit rape in 
which the overt act amounts to an a~sault upon the woman intended to be 
ravished. 1be intent to have carnal knowledge of the woman assaulted by" · 

....., force and 'Without her consent must e:x::l.st and concur with the assault. In 
other ,vords, the man JllllSt intend to overcome s:ny resistance by force, actual 
or constructive, and penetrate the iroman•s person. Once an assault 'With 
intent to canmi t rape is made, it is ila defense that the man voluntarily 
desisted (MCM, 1928, .P• 179). In considering the circumstances o! the 
attack, 11e think the court ns fully justified in interring that the mob 
of "tlhich the convicted accused mre members had one intent, and that sole~ 
to ~ve carnal knowledge of RU.by Scott by the use or 1Vbatever ·.force ,ms 
necessary. While she •s surrounded by this masked mob, ita.shington fondled 
her privates, Hausey mauled her and Burns pa1'18d her body. '!'hat she ..screamed 
during this experience and that her clothing was torn and mussed, and that 

. she was distraught thereafter are undisputed !acts. Only upon the inter­
vention of Private Davis did this terror.;.Btrildng mob umril.ling'.cy release 
its victim. ~ above stated, abandonment of the intent to rape once .tormed 
is no defense and 118 accordingly hold the evidence legally sufficient to 
sustain the court's findings o.f guilty with respect to Specification l of 
Charge I. · 

As to Specificatio:ns2 and S Charge I1 

Accused Hausey1 :aims ani Clay 11ere found guilty of jointl:y assaulting 
Corporal Dacke::nna.n with intent to rape her. by •re also found guilty 
of assaulting her companion, Sergeant Fields, with intent to do him bodily 
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harm. The undisputed evidence shows that Corporal Dackerman and Sergeant 
Fields., while ira.J.king together were set upon by a group of colored soldiers 
and separated. Sergeant Fields was pulled away from Corporal Dackerman and 
struck on tba shoulder with a club ,p.elded by one of the men~ Corporal 
Dackerman was dragged into a cl'l!lllp of trees where 'three of the men held her 
while· a .fourth sat on her and removed her "Panties. n She succeeded in re­
leasing the hold which one of the group had over her mouth and screamed. 
The men then ran away. Fran this set of circumstances., no rational cypothesis 
is possible except that all who participated in the attack on Corporal Da.cker­
man did so with the specific intention of having carnal knowledge of her and 
of overcaning aey resistance by actual force. The evidence clearly shows 
courageous resistance· on the part of Corporal Dackennan .far beyond that re­
quired under. the circumstances. Her identification of Hausey., Burns and 
Clay as her attackers was certain. She identified Burns as the one she nmet 
face to .face" am as the one who pulled off her 11panties. n She also recog­
nized him by his short stature. She further identified Clay and Hausey as 
having participated in the attack, describing Clay as "being tall and 
stoclcy'· with upper teeth protruding" and Hausey as being. "tall and slender. tt 

By reason of their close proximity to her for some little time and tm addl. ­
tional fact tbft .there was an over-hanging street light near the pl.ace 
where she was first accosted., she -was ai'forded a fairly'good opportunity to 
observe their features am stature. The defense endeavored to establish an 
alibi for each of the three accused. All three testified that they Tlere in 
bed at l:OO a.m.; the time of the. occurrence. The court, within its province., 
rejected the defense offered by each 0£ the accused of being elsewhere and 
l/i.S amply justified in finding them guilty of Specification 2 of 01.arge I. 

While Sergeant Fields could not identify Hausey., Burns or Clay as the 
men who struck him, they 110re all guilty of assa'lll.ting him by reason of 
their complicity in the attack upon Corporal Dackerman. The assault on 
Sergeant Fields ivas immediately preparato:ry to their concerted attack upon 
Corporal Da.ckerman. All who assemble themselves together with ai intent 
to canmit a wrongful act., the execution whereof makes probable in the nature 
of things, a crime not specifically designed., but incidental to that which was 
the object 0£ the confederacy., are responsible for such crime (l 1iharton•s: 
Criminal Law, 12th ed., ·sec. 258, P• 343) • 

., . 

The question then arises as to 1'bether the offense committed against 
Sergeant Fields was· the offense charged., i.e., assault with intent to cb 
bodily hann to the person assaulted (Manual for 0:>urts..Kartial,. 1928., par. 
149!!, p. 180). In the instant case the evidence is si.lent so fs:r as concerns 
a description of the club used and it cannot be said therefore that it "Was a 
118apon., :e,er se. The rec~ of trial does not disclose that arry- injuries re­
SUl.ted 'from the blOW' nor does it indicate the manner in which the club 1ras 
B1IUng at Sergeant Fields. It is reaso:oable to infer that the assailant who _ 
struck Fields 111th the club did so with the specific intention o~ frightening 
him a•y from Corporal Daeb:mnan ratbar than to inflict bodily harm upon hlm. 
In aey- event, the prosecution did not sustain the burden of proof' beyond a 
reasonable doubt that accused Hausey, Barns and Clay intended great 1.njU1"3" 
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to Sergeant Fields and therefore the assault falls into the least aggravated 
class - namely, a simple assault and battery in violation of .Article of 
War 96 (CM 236547, Killian; 23 BR 51). · 

As to Spe cif'ication 3 an:l 43 Charge I 

·Olly the accused Clay ms found guilty o! the otf'enses alleged in 
these Specifications. As concems the attack on Uiss Hannah (Charge I, 
Specification 3), the undisputed evidence shows· that she was grabbed by a 
large group of masked men and pulled into a thicket about 10:45 p.m., and · 
that she ,vas released without harm vihen Clay ordered the men to turn her.· 
loose. The record contains no evidence i'ihatsoever that he was a member of 
the mob 'Which assailed Miss Hannah and carried her into the thicket. She 
was not aware of his presence until after her· release and then she recog­
nized him only as the one 'Who had interceded 1n her behalf. · 

The hypothesis that he did not arrive upon the scene until after she 
had been dragged into the thicket and interceded in her behalf is as fair 
and rational as the one upon which the court mµ.st have f'ound him guilty­
that he was a member of the group and aided or abetted the offense until 
for some reason, best known to himself, he ordered the attack abandoned. 
Indeed, the record contains no substantial proof to support the latter hy­
potheses andt accordingly, a reasonable doubt exists as to Clay• s ccmplicity 
in the offense. 

"The mere presence of a person at the scene of' 
the commission 0£ an offense by another, in the absence 
of preconcert or evidence of intent to participate, if 
need be, is ~ot sufficient basis for an inference of his 
participation as an accessozy or principal therein (Hicks v. 
United States, 150 US 442; 16 Corpus Juris 132)." (~ 
186947; CM 218876, Wjrick1 et al, 12 BR 157). 

It :f.'ollows that the evidence is not legally sufficient to support tM 

:f.'indings ot guilty as to SI>'cif'ieation 3, Charge I. 


With respect to the assault on Estelle Young (Charge I, Specification 
4), the evidence clearly shows that Q.ay was an active participant, not 
only in the attack on Miss Young, but· also 1n the one on her .escort, Joe 
Brooks, which resulted 1n his being driven off leaving Miss Young surrounded 
by some t198nty or thirty of the mobsters. She identif'ied Clay as the one. 
llho grabbed her by the ann and pulle d her about two steps when her brother, 
to whan she called, came rwming and pulled her loose. That 1'3.S the extent 

. of .the attack, thus raising a question as to whether the court 'Wa.S legall:r 
justified 1n interring that accused Clay, as a member ot the group ot mob­
sters, had the specif'ic intention of raping Miss Young. JJJ 'ft8.S said 1n 
People v. Moore (100 Pac., 688, 689) s 
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"In all such cases the intent with 'Which an assault 
is committed is a .tact which can only be inferred from the 
outward acts and circumstances. It is, in other words, a 
question of fact for the jury, and not a question of law 
for the court, exoept in a case where the facts proved 
afford no reasonable grqund for the inference drawn. n 

On the basis of the evidence presented solely- 1n connection nth this 
assault, ve are inclined to the view that the .tacts proved afforded insu.t­
i'icient ground .tor the inference draTIIl. But ,vas the court limited to the 
evidence presented in connection Jdth this assault to detel'!lline imat his 
intention was or could it also look to his acts in connection with the 
rape of Leanora Lee (Charge II, Specification), which occurred some thirty 
minutes prior thereto for this purpose. The rule that where intent must be 
proven, other crimes o! like nature, -which are so intimately related to the 
act in question as to show a common purpose or a continuity of purpose in 
all, may be shown upon the questiQJl of motive or intent is mll recognized. 

"Where intent and motive are in issue in sexual crimes, 
i'onner acts of the same kind are relevant to. sho,., intent and 
to negative the issue that another or different crime was con­
templated or committed than' that. charged, Thus in rape, cir­
cumstantial evidence showing prior acts is relevant where the 
prior acts are so connected with the particular .crime at issue 
that the. proof o! one .fact 1dth its circumstance11 has sane 
bearing upon. the issue on trial, as showing .the intent. Such 
evidence has a peculiar relevancy ,,here the · charge is assault 
nth intent to camnit rape, as in this case the act need not 
be limited to the person assaulted, !or it is the general pur­
pose that is involved in the assault, and ·no particular person 
is essential to show such purpose and motive, and such evidence 
is relevant to show the lustful intent" ('Wharton's Crilllina.l 
Evidence, par. 252, P• 298). 

What other motive could the accused Clay have had? · Was it not he who· 
but a short time before as one of the band of terrorists waylaid Miss Ise 
and her escort?. was it not he 'Who brandished the stick over Miss lee and 
threatened to kill her if sr.e did not sul:mit to sexual intercourse with 
toose mobsters. wa.s the purpose not accOl!lplished? In the light o! what 
occurred at Dale Mabry Field that night, the pattern of this extraordinary 
behavior was clear and that was to subject to their lust all wmen who 11ere 
so unfort,unate as to come into contact with them. In our opinion, these 
facts established a continuity 0£ purpose, fully warranting the a,urt in in­
ferring that when Clay assaulted EstelJe Young, he did so ldth the intent of 
raping her. The fa.ct that he abandoned the attack upon the intervention o£ 
her brother, who may or may not have been o:m of the mobsters is of no im­
portance. Paragraph 149!, Manual for O>urts-Martial, 19281 statesJ 

ncnce an assault with intent to commit rape is made, 
it is no defense that the man voluntarily desisted." 
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We are therefore of the opinion that the evidence is legally- sufficient to 

sustain the court• s .finding of guilty o.f this Sre cification. 


y; to the Specif'ic.ation of Charge II and Char~ n 

The acwsed Clay and Hinnant were .found gullty of the offense alleged 
in this O'ia.rge and Specification. ~ evidence clearly shows that leanora 
Lee was set upon by a group of between 25 and 50 masked colored soldiers, 
and taken away .fran her escort., George Houston. She was subjected to humi­
liating and indecent indignities and was dragged across the field where she 
-was ravished by' at least one of the rapists. She kicked and screamed in an 
effort to prevent the sexual intercourse but ns unsuccessful because several 
held her arms and le gs while another stood over oor threatening her "l'lith a 
stick.. Only after she · recognized one of the bystanders and made that fact 
known to the mob did they release her and disperse. The attack was immediately 
reported and her dishevelled appearance foll::wing the. incident was compatible 
with the haITowing experience she had undergone. She vras positive both at 
the identification line-up and at the trial that accused Claz was the man 
who menaced her 'With the stick and threatened to ld.11 her unless she would 
have intercourse with :the masked group. She identified him by his featUl!!l!S 
m;i.d height. It is noteworthy that Claz was similarly identified by other 
victims of the orgy of crime which occurred at Mabry Field tbe night of 
June 16. One recognized him "by his peculair lip and his teeth.tt Another 
said ·he 11as ntall and stocky and his upper teeth protruded. 11 'While Clay­
denied his presence at the scene of the attack., contending that he ,ras in 
his barracks area and 'Yient to 'ted about 1:00 a.m., the court., within its 
province., rejected the alibi offered and f'ound him guilty as charged. The 
fact that accused Clay did not have sexual intercourse with Leanora Lee is 
immaterial.. He actively- aided and abetted the commission o:t' the. crime and, 
as the distinctions between principals., aiders and abettors have been a bol• 
isbed by Federal statute., be is as guilty- of rape as the one who accomplished 
penetration (.3 Bull JAG 62; NATO 1121 (19.44)). 

As concerns the accused Hinnant in relation to the rape of Miss !£e., 
her identil'ication of him as the man who had carnal knowledge of her was 
based upon the color and the slant of' his eyes. She was subjected to 
lengthy cross-examination in this regard arxl repeated that her only way or 
knowing him 1VaS ey the color of his eyes and their peculiar shape. So far 
as those factors 1rere concerned, she was certain he was the man. Hinnant 
testi!ied that he was elsewhere at the time or the attack. He stated _that 
he left the day roan at 91.30 p.m. and wnt to the non-camnissioned o!!ioers• 
club but did not remain. He -went to the bandshell, then returned to the day 
roan at 10:00 or 10:1.5 p.m., 'Where he remained until retiring about midnight, 
He ns corroborated in part by' the stipulated testimony- of three enlisted 
men, but the testimony of two of' them., Private Riley and Private Firat c:tass 
Conley·, contra.dieted him so far as concerned his remaining in the day room 
trom 10:15 p.m. until retiring at midnight. In this regard., the pertinent 
stipulated testimony discloses that upon hearing gun fire, Hinnant, Riley 
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and O:mley went to the scene and then returned to1be barracks. According 
to Riley, they returned to their barracks about 11:00· o 1clock. Lieutenant 
Force fired his gun in the vicinity of the orderly roan to di~erse the 
group which had congregated there immediately after the attack on Ruby Scott. 
The record ot trial does not indtcate t_hat there was gun fire during the 
night other than that .discharged by Lieutenant Force after the incident in­
volving Miss Scott, and Lieutenant Force estimated the time to· be bet11een 
10:00 and ll':00 p.m. '.Iha 11eight of the evidence is that Ruby scott was 
attacked at about 102.30 ·p.m. and Leanora Ise at about lltOO p.m. In the . 
light of Hinnant• s presence on the field at or near the hour Miss Lee was 
raped after he had stated he was in his barracks at the time, and in view ot 
Miss Lee's substantial arid quite positive identification of him, 198 are of' 
the opinion that the court, within its province, was amply justified in re­
j~ct~g Hirmant•s alibi and in finding him guilty as -charged. 

A:J to Charge nr and the Specification thereof 

Accused Hausey:1 Washington1 CJ.a;y:2 Burns and Hinnant 1981"8 convicted of 
engaging in a riot with about 25 other soldiers by unlaw.t'ully and riotously­
assembling to, disturb the peace ot Dale Mabry Field, ?earing masks, riotously 
assaulting women and their escorts, attempting rape and ca:imitting "other 
unlaw.t'ul acts against said wanen and their escorts, to the terror. and dis­
turbance of the garrison. · 

"A riot is a tumultuous disturbance ot the peace by 
three or more persons assembled together of' their own 
authority with the intent mutually to assist one another 
against any one who shall oppose them in the execution ot 
some enterprise of a private nature, and who afterwards 
actually execute the same in a violent and turbulent man­
ner, to the terror o! the people, 'Whether the act intended 
was o.f itself' lawful or unlawful" (Paragraph 147£, Manual· 
for Courts-Martial, 1928). · 

"It must be • •• shown in riot that the assembling 
was accompanied with some circumstances either of actual 
force or violence, or at least having an apparent tendency­
thereto, as 1981'8 calculated to inspire people with terror, 
such as being armed, ma.king threatening speeches, turbulent 
gestures, or the like, or being in disguise" (Wharton's 
Criminal. Law, l2t~ Edition, Section 1862). 

"To connect a riot with a particular defendant the 
de.fendant 1s presence must be first put in evidence; though 
this-rule may be departed from ·'l'lhen from its size, and the 
number engaged, it .is more convenient that the general char­
acter or the riot should be first proved" (ibid, sec.1871). 
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Applying to the record of trial the principles announced in the foregoing 
authorities, it becomes clearly apparent that the offense· alleged was indeed 
a riot in violation of Article of war· 89, of which_ all of the essential ele- · 
ments and each of the accused's participation in one or more phases thereof 
118re can.petentl,y established by the evidence. · 

·6. The ages and dates of induction of the accused are as follows: 

Name 	 Date of Induction~ 

Henry J. Clay · 20 29 September 1943 

James A. Hinnant , 22 15 Janua.cy 1943 

Leroy- Burns 24 20 AUgUst 1942 

Joseph A. Hausey 26 16 August 1942 

George ~ton 30 'Z'/ September 19~ 


7e The court was legally constituted and had jurisdiction of the 

persons and the offenses. No errors injuriously affecting the substantial· 

rights of the accused 'Were cx>nmitted during the trial except as noted. In 


. the opin:Lo~ of the Board of Review the record of trial: .. 

a. 	 As to accused 'Washington is legal.fy sufi'icient to sup.. 
port the findings of guilty of tharge I and Specifi ­
cation l thereof, and legally sufficient to ·- support the 
findings of guilty of Charge III and its Specii'ication, 
and the sentence. 

b. 	 As to accused Hausey and Burns is legally sufficient 
to support the findings of. guilty of Charge I and Speci­
fications l and 2 thereof, legal~ sufficient to support 
only so much of the findings of guilty of Specification 5 
of Charge I as involves findings of guilty of simple 
assault and battery, in violation of Article of mu- 96, 
and legally sufficient to support the findings of guilty 
of Charge III and its Specirication, and the sentence as 
to each. 

c. 	 .Ais to accused Clay is legally sufficient to support the 
findings oi' guilty of Charge I and Specirications 2 and 4 
thereof, not legally sufficient to support the findings 
of guilty of Specification .3;·· (llarge I, legally sufficient 
to support only so much o! the findings ct Specification 

. 5, Charge I, as involves findings of guilty of simple 
assault and battery- in violation ot .Article of war 96; 
and legally sufficient to support the findings of guilty­
or Charge II, its Specification and Olarge m and its 
Specification, and t1» sentence. · 

. 
d. 	 As to accused Hinnant is legally sufficient to support 

the findings or ~ilty of dla.rge II, its Specirication
and· Charge III and its Specification, and the sentence. 
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A sentence o:t either death or ille imprisonment is mandatory upon con­
viction o:t rape in violation of Article o:t war 92. The offense of assault 
'With intent to canmit rape is punishable um.er the. Table o:t Maximum Punish­
ments by dishonorable discharge, total fori'eitures and confinement at bard 
labor !or not more than twenty- years. JJX:! punishment that a court-martial 
may- direct except death is authorized upon a conviction o:t a violation of 
the 89th Article of '*1'. 

~Zt'~_&, Judge Advocate, 

· ~ Judge AclVocate, 

~ Judge Advocate •. 
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SPJ'GH - OK 296534 1st Ind · 

Bq ASF, J'AOO, Washington 25, D. C. 27 February 1946 

TO: Commanding General, Third Air Force, Tampa, Florida. 

1. In the case ot Corporal J'oseph A. Bausey ( 38308590), Privates 
J!'irst Class BeIU7 J'. Olay. ( 39711823), George \Vashington (42036950), and 
Pri·ntes J'e.mes A. Hinnant (M662684), and leRoy- Burns (34324263), all of. 
the ~.t!l_J!!ngineer Aviation Battalion, I concur in the holding by the 
Boe.rd ot Review and for the reasons stated therein recommend that the 
findings of guilty of Specification 3 of Charge I as to Private First 
Class Henry J'. Clay be disapproved, and that onl7 so much ot the tindings 
ot gu1lt7 ot Spec1t1cat1on 5 ot Charge I as to Corporal J'oseph A. Hause7, 
PriTe.te First Class Henry J' • Clay and Private LeR07 Burns be approved as 
involves the lesser included ottense of simple assault and batteey, in 
Tiolation of Article ot War 96. Upon compliance with the foregoing recom• 
mendation, under the provisions .of .Article of War 5oi, you will then have­
authority to order the execution of the sentence imposed upon the five ac­
cused named herein. · 

In view of the holding of the Board ot Review with respect to 
Specifications 3 and 5 of Charge I, it mqbe that you will desire to 
make some reduction 1n the period of confinement relating to the accused 
Clay, Hausey and Burns. 

2. When copies of the published order ili this case are forwarded to 
this ottice theY" should be accompanied by the foregoing holding and this 
indorsement. For convE.nience ot reterence end to facilitate attaching 
copies ot the published order to the record in this case, please place 
the file nUlllber of the record 1n brackets a.t the end of the published 
order; as follows: 

· ( CM 296534) 

l Incl 'mOMAS H. GREl!N 
Record of trial Major General 

The J'udge Advocate General 
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In the Office of The Judge Advocate General 
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SPJGH - CM 296630 

U N I T E D S T A. T E S ), NORTH AFRICAN DIVISION 
) AIR TRANSPORT a:mHAND 

v. ) 
) Trial by G.C.M., convened at 

Captain ALFffiD T. SIEIENTOP ) Casablanca, French Morocco, 
(0-512183), Air Corps. ) 19, 20 November 1945. Dismissal, 

) total forfeitures and additional 
) confinement until fine paid but 
) not to exceed five years. · 

OPINION of the BOARD OF REVJEW 
TAPPY, S'1ER11 and TREVETHAN, Judge Advocates. 

l. The Board of Review has examined the record of trial in the case 
of the above-named officer and su1:mits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Olarges and Specifi ­
cationu 

CHARGE: Violation of the 96th Article of war. 

Specification l: In that Captain Alfred T. Siedentop, 1250th 
J.xtmy- Air Forces Base Unit, North African Division, Air 
Transport.command, did, at casablanca, French Morocco, 
on or about l September 1945, conspire with Flight Officer 
Allan Mac.Ibnald, 1252d Army Air Forces Base Unit, Leon 
Cohen and Salanon Bohbot, both residents of Casablanca, 
French ?.~orocco, to wrongfully and illeeally import gold 
into French Morocco. · 

Specification 21 In that Otptain Alfred T. Siedentop, * * *, 
did, in conjunction with Flight Officer All.an MacDonald, 
1252d .AI,ny Air Forces Base Unit, Leon Cohen and Salanon 
Bohbot, both :residents of oisablanca1 French Morocco, at 
ca.sablanca, French :Morocco, on or about 2 October 1945, 
"Wrong.f'ully and unlawfully engage in .illegal gold traffic ' 
by importing into French Morocco 390 gold sovereigns of the 
value of about eight thousand ($8,000.00) dollars, pur­
chased in KB.l'achi, India. 

Specification 3: In that Captain Alfred T. Siedentop1 * * *, 
did, at Casablanca, French Morocco, on or about 9 October 

• 
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1945, conspire with Flight Officer Allan MacDonald, 
1252d Army Air Forces Base Unit, I.eon Cohen and Salomon 
]30hbot, both residents of ca.sablanca, French Morocco, to 
wrongfully and illegally import gold into French Morocco. 

Specification 4: In that captain Alfred T. Siedentop, * * *.,
'While Assistant Division Otle.f' Pilot of said North African 
Division, did, at ca.sablanca, French Morocco, on or about 

. 1 September 1945., conspire with Flight Officer Allan Mac­
Donald, 1252d J,;rmy Air Forces Base Unit, I.eon Cohen and 
Sa.lemon Bohbot, both residents of Casablanca, French Morocco, 
to wrong.fully and ,dthout authority use United States Army 
Aircraft, property of the United States, for his, the said 
captain-Al!red T. Siedentop's, own personal profit and gain. 

Specification 5: In that captain .Alfred T. Siedentop, * * *, 
while Assistant Division Chief Pilot of said North .&rrican 
Di.vision, did, in conjunction with Flight Officer Allan Mac­
Donald, 1252d Army Air Forces F,ase Unit, I.eon Cohen and 
Salomon Bohb~t, both residents of Casablanca, French Morocco, 
at Casablanca, Fre~ch Morocco, on or about 2 October 19451 
wrong.fully and without authority use United States .A;rmy Air­
craft property of. the United states, for his, the said cap.. 

. tain Alfred T. Siedentop 1s, own personal profit and gain. 

Specification 6: In that captain Al..f.'red T. Siedentop, * * *, 
while Division Qlief Pilot o.f' said North African Division, 
did, at Casablanca, French Morocco, on or about 9 October 
1945, conspire vd.th Flight Officer Allan MacDonald, J2 52d 
};rmy' Air Forces Pase Unit, I.eon· Cohen and salanon Bohbot, 
both residents of Casablanca, French Morocco, to wrongfully 
and without authority use United states A:rmy Aircraft, 
property of the United states, for his, the said Captain 
Alfred T. Siedentopts, own personal. pro.:f'it and gain. 

Accused pleaded not guilty to, and was found guilty of, all Charges and 
Specifications. No evidence of previous convictions was introduced. He 

·,ms sentenced to dismissal, total forfeitures, confinement for five years, 
to pay a .f'ine of $5000 and to be confined until said .fine was paid but for 
not more than five years in addition to the five years' confinement herttn­
tioi'ore adjudged. The reviewing authority approved the sentence, remitted 
the first period of confinement for five years am forwarded the record o.:f' 
trial for action under ~ticle of war 48. · 

,3. The prosecution introduced evidence to show that according to the 
].q of French Morocco, there may be no importation of gold into, exportation 
of gold from or traffic in gold within French 'Morocco except upon express 
permission granted by the Direct:i:lr. of Finance or Assistant Director of 
Finance of French Morocco (R. 71, 78). 
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From sometime in May 1945 until 4 October· 1945, accused 'Wl.S Assistant 

Chief Pilot of the North Atrican Division, Air Transport Canmand, and there­

after until 25 October 1945 he m.s Division Chief Pilot of that Division 

(R. ?) • Early in the month of August 1945, accused and Flight Officer Allan 
:MacDonald, who had knolVIl each other for a few years, l'lere dining together. 
Diring the meal accuaeg. informed MacDonald that nquite a few i'ellows had 
made themselves a nice personal stake" in French Morocco and that he (accused) 
had contacts in Casablanca i'chereby he •could get the money to carry out the 
negotiations. n He then. asked Mr. MacDonald if he was interested in the 
proposition (R. 18). Mr. MacDonald subsequently reported this incident to 
military- authorities and thereafter met with a Mr. Sneed.er and a Mr. Kellett 
of the criminal Investigation Division to whom he repeated the conversation 
(R. 19, 201 2?). He also met with either or both of these two investigators 
fran t:hne to time thereafter and kept them advised '·of all subsequent develop­
ments hereinafter related (R. 52-55). 

Sanetime between the early part of August and l September 1945, accused 
introduced Mr. MacDonald to Leon Cohen, a tailor, and to Salamon Bohbot, 
both civilian residents of Casablanca, and informed Mr. MacDonald that these 
two individul~ were to furnish the money for the contemplated transaction~. 
They discussed the price of gold and how mQ.ch they should pay for it. BohbJt 
was to i'urnish a list of the places where it c9uld be purchased in Natal 
and Dakar (R. 22). . 

On or about l September 1945, Yr. MacDonaid went to Bohbot•s house 
·with accused and Cohen where he was told that he 'Wt>uld be given a half mil­
lion francs to purchase gold at Dakar. Mr. MacDonald ns flying the run to 
Natal, Brazil, at the time. He was instructed to purchase the gold at the 
rate of 140 francs per gram but in no event to pay more than 16o francs 
per gram. It was further agreed that .Cohen and Bohbot would pay 225 francs 
per gram for the gold so acquired and that the difference bet,veen the two 
prices was to be divided between accused and Mr. MacDonald. Bohbot also 
gave Mr. MacDonald an address in Dakar. 'Where he was to purchase ~ gold. 
Bohbot then delivered a half million francs to accused, . comprised· mostly o! 
French Moroccan f'rancs plus -a few Alger~ .francs. Accused and Mr. MacDonald 
returned to the former•s quarters where accused turned the money over to 
Mr. MacDonald' stating that as security £or the francs he had posted. $4000 
in £ace. value of' Government checks payable to himself. · Mr. Ma~Donald had 
not planned, conceived or suggested any part of this. arrangement (R. 20, 
23-26). On 4 September 1945 Mr. llacDonald new to Dakar and. Natal in a C-54 
type of Army aircraft assigned to his organization, transporting personnel 
and material in per.forms.nee of' his military duties and tald.ng 'Wi. th him the 
hal.f mill:i,~>n f'rancs. Vislting the address in Dakar that had been furnished 
him, be was told that no gold would be sold for Moroccan francs because it 
was- too diti'1cult to dispose of such !'rancs. Upon his return to casablanca, 
Yr. MacD::>nald met with ~i;:cnsed, Bohbot and Cohen, told them of' the results. 
ot his visit in Dakar and returned the half' million !tan.cs (R•. 2?-30, 47, .. 
?3, 114). ' 
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On or·about 21 September 1945., accused told Mr. MacDonald that a. new 
run to Karachi., India., was to be established and that gold could be ac­
quired there. Accused then telephoned a Lieutenant nood and had Mr. MacDonald 
transferred to the Karachi flight. Shortly thereafter., Cohen informed accused 
and Mr. MacDonald that B:lhbot had left town because things lvere 11too hot" 
.t'or tum and that Bohbot was not going to deal "in this business a:ny more•" 
On 2.3 September 1945, while Mr. MacDonald was warming the motors or a C-54 
type o:t Army aircraft which he 'WB.a aboutto f'ly to Karachi to transport per­
sonnel and material in perfonnance. of his military duties, .he 1'1aS called !ran 
the tower and told that a captain was coming to his plane to see him. Accused 
then drove up in a jeep and threw a package into the plane, saying, nThere 
it is., do what you can 'With it. 11 The package contained $6000 in gold seal 
American currency and 500· '!nixed English pounds. 11 In Karachi Mr. MacDonald 
purchased .390 English ·gold sovereigns with these funds. He returned !ran 
Karachi in a o-46 type of .A):my' aircraft on 2 October 1945 and he brought 
the sovereigns with him. At accused's suggestion he met 'Iii.th accused., Cohen 
and Bohbot that evening at Cohen's tailor shop and delivered the sovereigns 
to them. Bohbot gave accused and Mr. MacDonald $1250 to divide betqen them 
and after ,mat was presumed an equal, division ·l;hereo.t'., Cohen wrapped these 
fuhds. in two packages giving one to accused and the other to Mr. MacDonald. 
As a matter o.t' .t'act, the funds "Were unequ~lly- divided and Mr. MacDonald's 
package contained only $615 while accused's package contained $6.35 (R. 43,44). 
During the ensuing conversation., accused asked. Cohen and B:lhbot if'. they could 
accumulate $15,000 .t'or the next trip, stating that he would see that Mr. 
MacDonald again flew to Karachi (R. ll., 31-37., 47, 73., 114). 

On 9 October 1945 Mr. MacDonald informed accused that be was about to 
leave on a scheduled flight to Karachi. Thereafter he met with accused, 
Cohen and Bohbot., -was given a package containing approximately $101 000 worth 
of British currency and -was told to take it to Karachi and buy as ma.ny- gold 
sovereigns as possible with it. Mr. MacDonald asked accused how he was to 
make the- continuous fiight to Karachi since the probabilities 198re .be would 
proceed only to cairo, Egypt., where he would be given a i'light to return 
to Ol.sablanca. Accused then wrote a note to a Major Scoggins at cairo and 
gave it to Mr. MacDonald. In it accused stated that Mr. MacDonald "would 
like to go· on thru. to Karachi and., as he is checked all the way thru., maybe 
you can use him.• Mr. MacDonald promptly thereafter delivered the package 
oi' currency- to Mr. sneeder o.t' the Criminal Investigation ..Division (R. 11, 
.38-41 85; Pros. Ex. P-3). 

Mr. MacDonald did not plan, conceive or suggest any of these arrange­
ments .t'or the importation of gold. Accused, Cohen and Bohbot made annec­
essary plans, knowing that Mr. MacDonald was "flying the line" jllld that 
.Army aircraft was to be used on the contemplated trips (R. 46,. 47, 64). 
At one time accused informed Mr. MacDonald that he selected him to work on 
these transactions because Mr. MacDonald •did not have a tendency to go out 
and get drunk and shoot (his) mouth oi'f.n Accused also infomed Ur. 
MacDonald that he had never known of anyone being apprehended importing gold. 
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Over the period from l August 1945 to 11 October 1945, Mr. MacDonald ad­

vised the Criminal Investieation Division of all these activities relating 

to the purchase and importation of gold as he had been told to do by Mr. 

Sneed.er (R. 51., 52., 86). · · ·. 


After Mr. MacDonald had turned over the currency to Mr. Sneeder on 
9 October 1945, a search was made 0£ Leon 0:>hen 1 s tailor shop by civilian 
authorities and of accused1 s quarters by military authorities. While accused•s 
roan -was being searched he stated that a package containing $635 would be 
found on the top of his wardrobe. The paper in which this money nas wrapre d 
seems to the naked eye to be identical to the paper in which had been wrapped 
the $615 given to Mr. MacDonald and also identical to wrapping paper which 
had been found during the search of Cohen's tailor shop. All three pieces 
of paper were of the same consistency, color and material (R. 1+2-44., 90., 95, 
96., 101., 142; Pros. Exs. 5., 7., ll). 

At no time prior to 10 October 1945 had any authority been given to 
·Mr. MacDonald to pennit him to transport currency for accused to 1B.ka.r and 
Karachi to purchase gold and to return to Casablanca with any gold. so pur­
chased (R. ll7). · 

The bulk of the testimony summarized above ms given by Mr. MacDonald 

and was supported by the testimony of Mr. Sneed.er and· Mr. Kellett in res­

pects rele.vant to them. Leon Cohen and Sal.anon Bohbot 'Were introduced as . 

prosecution's witnesses but 1'hen the, prosecution claimed hostility and 

IWl>r.l.*', prior statements mre introduced to impeach them. After <bhen. had 

been oonfronted with his prior statement and upon further questioning he 

admitted (a) that Bohbot gave Mr. MacDonald a half' million .francs to ta.la, 

to Dakar and that the money was e~ntually returned to Bohbot; (b) that 


. later Bohbot 1 gave Mr. MacDonald about $8000 and thereafter Mr. MacDonald 
left a package at Cohen I s shop llhich was picked up by an employee of Bobbot; 
(c) that Bohbot•s employee C8J!l8 to Cohen's shop and gave Mr. MacDonald a 

package sometime subsequent to the first two transactions and that about 

two days later Mr. MacDonald returned to his shop 1'ti.th men .from the Crimi­

nal Investigation Division. He denied, however, that accused had any oon­

nection with these transactions (R. 158-165). 


4. The defense introduced evidence to show that accused -was reputed 

to be a superior o.t'ficer and a fine gentleman (R. 18.3, 186). The accused 

elected to remain silent. · 


5. With respect to the ])!.kar transaction that occurrad on or about 
September 1945, accused is charged in two Specifications with (a) con­


spiring with MacDonald., Bohbot and Cohen to illegally import gold into 

French Morocco and (b) conspiring with the same persons.to use Anny air­

craft wrongfully and without authority £or accused's own personal gain and 

profit (Specs. 1., 4). With respect to the Karachi transaction occurring 

on or about 2 October_ 1945, it is _charged in two Specif'ic~tions that accused., 


l 
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in conjunction ,'d.th the three persons named above, (a) did 'Wrongfully 
and unlawfully import 390 gold sovereigns into French Morocco and (b) did 
wrongfully and without authority use Ji;rm:y aircraft for his own personal gain 
and profit (Specs. 2, 5). With respect to the last transaction occurring 
on or about 9 October 1945, it is charged that accused did conspire with 
the above-named individuals (a) 'Wrongfully and illegally to import gold into 
French Morocco and (b) wrongfully: and without authority to use Army air­
craft f'or accused 1s own personal gain and profit (Specs. 3, 6). 

Defense counsel vigorouslY contested the prosecution1 s case, making 
motions for findings of not guilty at the inception of the trial and also 
at the conclusion., of prosecution's case as well as registering numerous . 
objections during the t?'.ial to evidence presented by the prosecution. Such 
of the contentions of defense counsel as are meritorious will be di.sposed of 
hereinafter in our discussion of the case. 

The evidence intrMµced to prove accused's guilt of having wrongfully 
imported 390 gold sovereigns into French Morocco (Spec. 2) and of having 
wroDi.fully.and.without authority used Amy aircraft for his own personal 
gain and profit (Spec. S), all on 2 October 1945, establishes that the gold 
was actually imported into French Morocco, and the aircraft actually novm, 
by Flight Ot'ficer MacDonald. Accused's conviction of these ~'WO offenses 
can only be sustained if the acta done by MacDonald can be imputed to accused. 
It is apparent from the evidence that MacDonald had info:nned the authorities 
of all that was transpiring and that -he pretended to be a conspirator only 
~o that he might accumulate evidence against accused £or the Goveranent. 
ttaving no criminal intent, he was no conspirator (CM 187319, Line 1 BR 2S). 
He was in fact being used by the authorities for the purpose o£ entrapping 
accused. It is well established·that nothing dqne by an entrapper or in­
fonner may be imputed to an accused even though ·done with the accused's 
knowledge and consent.· 1!here an info:nner or entrapper is involved in a 
criminal transaction undertaken by an accused, the latter can only be con• 
victed if he himself has done everything necessary to constitute the com­
pleted offense; if, in order to make out the completed crime, it is neces­
sary to impute to accused something done by- the entrapper, the prosecution 
must .fail (State v. Decker, 321 Mo. 1163, 14 5',V 2d. 617; Dalton v. State, 
ll3 ca. 1037, 39 SE 468; Steven• v. State, Sl Okla. er. 451, 2 P. ed. 282; 
'Via.rren v. state, 3S Okla. er. 4.30, 251 P. 101;. People v. tanzit, 70 cal. · 
App. 498, 233 P. 816). Thus, it is clear that MacDonald's acts in .flying 
Army aircraft to Karachi and returning to Casablanca with gold he purchased 
in Kara.chi cannot be imputed to accused.· Accused bears responsibility -0nly 
for those things actually done by himself. At most, so far as this Karachi 
transaction is concerned, he may have conspired to import the gold that ,ra.s 
actually brought into oi.sablanca. HOllever, conspiracy to ccimnit' a crillle 
is not a lesser included offense of the crime itself. AccordinglY, the 
findings of guilty of Specifications .2, and S cannot be sustained. 

Under Specifications 4 and 6, it is charged that accused conspired with 
MacDonald, Cohen and Bohbot m-ongfully and uthout authority to use Jrmy' 
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. . 
aircra.tt !or accused's own personal gain and ·profit on 1 September 194.5 
(Dakar transaction) and on 9 October 194.5 (second ~rachi transaction)., 
respectively. It is apparent from the evidence that under this conspiracy 
the airers.ft involved was not to be diverted from Govermnent. use but 'llhile 
being used on authorized Government busiiless a small quantity or gold was· 
t.o be transported aboard it•. So1 . the question is whether the offense of 

'Wrongf'ul.ly and ld.thout authority :using Art.q aircraft for personal gain -is 

oolllllli.tted :when in tact the aircraft actually performs the official mission 

assignedto it and the private transaction incident to its authorized use"' 

does not divert it from its course or interfere with performance of its mis­

sion; that is, llhetber there can be both an authorized and an unauthorized 

use of Government property at one and the same time. 


·, 

The offense of wrongf'ully using another I s property is referred to generi­
. cally 1n military law as misapplication (MCM, 1928., par. l.50!; (1{ 239304, 
Stennis, 25 BR 119. Wlnthrop 1s Militan; Law and Precedents, 2d Ed., 1920., 
p. 708). The offense of misapplication involves "appropriation" ot the 
use of property tr.tor the personal •benefit' of the offender; as 'llbere an 
officer or soldier makes use ld.thout authority of .animals., vehicles; tools., 
etc., of the .Goyerment - whether or not specially' trusted to: his charge ­
f'or the purptses of. him.self or his family" (w.tnthrop, S11pra). According to 
li!bster 1s New International DLctionary., 2d ed., to •appropriate" is defined 
as nto take to oneself' in exclusion of others" and ato set apart tor., or 
assign to., a pa:rtioular purpose of use in exclusion of all others" (under­
lining added). Thus, as a matter of definition, unauthorized use or mis­
application of property is the wrongful use of the property to the exclusion 
or all other uses. Vil believa that this conclusion reached as a matter of 
definition is also sound as a matter of law inasmuch as 119 cannot concede 
that there JIIB.1' be both an authorized and an unauthorized use ot property 
at one and the same time. The use must be one or the other; it cannot· be 
both. In our opinion.,: the otfense ot unauthorized use or misapplication 
of propert;r requires the complete diwrsion of the property fran its 
authorized use. .A.ccording].Jr, when a Government whicle is used to perform 
and does perfom the official mission asaigned it without interference 
therewith and ld.thout diversion or deviation of the vehicle., acy incidental 
transportation of 'private propert;r aboard the whicle 111.thout a~~ri!i1:!. f 
.not constitute the offense of' wro~M use or misappll_cation ot ~ 

. Assuming that the transportation of private property aboard Gowrn­
Jil.ent whicles without mthority is an offense., and that the proof' here · 
establishes that accused conspired so to transport personal proper't7., 
nnertheless, acy such. o.tfenae is not lesser. included of the offense alleged. 
To be lesser included of ·a greater offense, the elements of the lesser 
~fenM ~t be . included in the greater and ne oeaaaril)" prown when .the 
e~nts of the greater otf'epse. are established (Ol 2S43l2, Dichanan, 35 
BR 205). '11l8 offenses herd alleged., .i.e., conspiring to use liJ:'Iq a:1.raratt. 
wrong.f'ul.ly and without ~thoritT for personal gain, can be eatabllshed by:. 
proat ot conspiracy canpletely to diwrt such aircraft to numerous un- ~ 
authorized uses., none of 11h:1.ch include the limited_ purpose ot .transporting 
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personal property 'Without authority. '.illus., proof' of' the allegations of' 
Specifications 4 and 6 as here 110rded do not necessarily require pro.or of' 
the unauthorized transportation of' personal propert7 and, accordingly., such 
offense is not lesser included of' the one alleged in _these Specifications. 

The conclusions reached herein are consistent w1th· the holding in 
CM ETO 2966, Fangy:. In that case accused was cba.rged under Article of' WU­
96 w1th (a) wrong£~ taking and using a Government vehicle and (b), tra.ns­
porting civilians in it in violation of' Anny Rsgulations. The transportation 
of the civilians occurred during the continuous. wrongi'ul use of' the vehicle. 
The Board of' Review sustained the findings of' guilty of' eacp of'!ense. BJ' 
such .findings the Board 1.ni'erentially- detezmined that transporting civi­
lians was an offense not a1leged b;r, or included in, the o.f.fense of' 'Wl'ong­
i'ully taking and using. Thus, it impliedly concluded' that transporting 
civilians ms another and a dif.f'erent ottense from wrong!'ully using. It a 
Specification alleging wrongt'ul use of a vehicle means or includes improper 
transportation ,aboard the vehicle, then the Board could not have sustained 
the .findings of' guilty of' the improper tranSIK)rtation since so to do would 
have resulted in .finding accused guilty twice o.f the same of'!ense under the 
same J,rticle of' ~. 

In view of' .the .foregoing, the .fjndings o! guilty of' Specifications 4 
and 6 cannot be sustained. 

' There remains for considerati~n Specifications l and 3 '\libich alleged, 
respectively, that accused conspired wi:t}l :VS.cDonal.d, Cohen and Bohbot 
wrong.fully and illega1ly- to import gold into French Morocco on l september 
1945 and 2 October 1945. !he Speci1'1cations are not fatally. detective be­
cause of' failure to allege an overt act. A a,ecification a1leging a con. 
spiracy to commit an of.tense need not be drafted 111th such degree of' parti­
cularity as is requisite 'When the offense itself' is all9ged. Under Federal 
law an indictment for conspirac., is sufficient if' it describes the unlallful 
object or the conspiracyj · indeed, the averment or an overt act cannot oper­
ate in ~id of' the charging part or the _indictment (Rulovitch v. United 
States, 286 Fed. 315., CCA.-3d; zµcker v. United states, 288 Fed. 12, CCA.-3d, 
cerl. den., 43 ~.c. S25, 262 us 7SO). · . 

1he proo.t, ho,vever, does not establish 8IJ3' crlm1na.l 'conspiracy in­
volving MacDonald. He 1'iU a Government inf<>rmer and participated 1n these 
conspiracies not as a cr:1;mjnaJJy minded co-conspirator but as an individual 
bent upon the apprehension or those planm ng to engage in the comniasion ot 
crime. hre was no cr1m1nal combination of minds between accused and 
MacDonald and, accordingly, no conspiracy existed between them (Cl{ 187319, 
Lim, l BR 25). But the evidence does conclusive]J establish the e.:xistence 
of the alleged conspiracy beti.een accused, Clhen and Bohbot., 1hat Cohen 
and Bohbot 11119:ra not subject to milit&r1 jurisdiction does not at.feet accused'~ 
responsibility UDier milital')" law for bis part 1n the conspiracy. It 18 
not necess&r1 that all conspirators be tried in the s&ll8 proceedings or that 
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they be triable before the same judicial tribunal.. Even ll'hen all mq be 
tried before the same tribunal the prosecution is free to elect 'Whether to 
try them in the same or in separate proceedings•. For a member o! the mili­
tary establishment to conspire 'With civilians to violate such local laws as 
11ere here invol'V9d constitutes, unquestionably, conduct or a nature to bring 
discredit upon the militar,r sernce and violative or Article o! war 96 (MCM, 
1928, par. l52!v • . · · 

Had accused been entrapped into camnis~ion of the conspiracies alleged 
under Specifications l and .3, that tact w.:>uld constitute a defense to these 
Specifications. The defense of entrapment e::xists where an accused is lured 
or enticed into the commission of a crine b;r an agent or in£onner of the 
authorities. But 'Where the accused has !onned the intent to commit the cr:l.me 
and the in£om.er lays a trap to catch him or even cooperates 'flith him to o~ 
tain proof' o! his guilt•, the defense has not been established (CM 25210.31 . 

Selevitz, 33 BR 395; Ol 239845, 'W:>hl, 25 BR ?79, 3 Bul.l. JAG 55) •. The evi­
dence sh01rs that accused first approached MacDonald in early August 1945 and 

. sought to induce him to participate Td..th accused and others in the business 
· 	 o! importing gold. .Accused l'iaS the one who had made contact 1fi'iji Cohen and. 

Bohbot and he eventually- introduced MacDonald to these two men. Accused 
also obtained !ran Cohen and Bohbot the currency to be used in purchasing 
gold at Dakar (Spaci!ication l) and turned it over to MacDonald only after 
they had reached accused•s quarters follold.ng a visit with Cohen and Bohbot. 
There is not a scintilla or proof that MacDonald enticed accused to enter 
this first conspiracy. b entire plan origina~d 'With accused, he made the 
necessary civilian contacts and all aITangements to obtain the necessary 
currency. Accused performed overt acts in execution 9£ this conspiracy b;r 
obtaining the currency and b;r turning it over to MacDonald. )lacDonald did 
nothing more than- to appear to cooperate vd.th accused in all that the latter 
di~•. Such conduct alone ~oes not constitute entrapnent (Wohl case, supra). 

The evidence o.f'.f'ered to establish the coruipiracy alleged in Spec:f.ti­
cation 3 shows that the onl;r acts done b;r MacDonalc\ in connection 1fi.th 
that conspiracy 11ere first, to in£orm accused that he was soon 1'l.y:l.ng to 
Karachi llhereupon accused sought end ?btained i'unds from his co-conspirators 
llbich he deliwred to MacDonald arid secondl.7, to ask accused how he was to 
.f'1T through ca1ro to :Karachi, llhereupon accused penned a note to accomplish 
continuit7 or the flight. lt7" neither o.f' these verbal acts ns accused in­
duced or enticed to canmit the o!.fense charged. JlacDonald did riot urge or 
even request accused to have i"unds available for the impending flight or 
to arrange .for his continu.ous fiight to Karachi. He mere)J" in£ormed accused 
o! situations that existed and accused, without 81\Y solicitation or impetus 
.f'rom MacDonald, pranptg took such steps as he deemed advisable in further­
ance o.f' his plan. MacDonald indeed cooperated 1'li.th accused but he did no 
more. Accord.1.ngly, in our opinion the defense o.f' entrapnent to Spec:1!1­

. cation 3 ha.a not been established. (See llbhl case, supra). 

There is no direct proof in the record establishing that accused or 
his co-conspirators 118re 11:Lthout authorit;r to import gold into French Morocco.· 
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However, MacDonald testified that he (MacDonald} had no such authority 
and that accused had informed him. that accused bad never heard of a.eyor.ie 
being apprehended while importing gold. Coupling this to accused• s suspi­
cious conversation nth MacDonald in August 1945, and lVith accused's state­
ment to MacDonald that he selected him to work on these transactions because 
the latter did not have a tendency to get dronk and "shoot (his) mouth off," 
the only reasonable conclusion can be that accused had no such authority. 
CJ.early, the court was im.rranted in so inferring. 

Vlarious errors 'W8re committed during the trial with respect to the 
admission and rejection of certain evidence but in view of the minor chal,.. 
acter of the errors and considering the record in its entire:ty, it is apparent 
that such errors did not injuriously prejudiee any substantiaJ. rights of 
accused. 

In view or the foregoing it is our opinion that the record of trial is 
legally sufi'icient to sustain the findings of guilty or Specifications l and 
3 o! the Qiarge•. 

6. on 15 January 1945, John B. Farese of Ashland, Mississippi, coun­
sellor at law and attorney ·ror accused, appeared before the B:>ard of Rev.lew 
on behalf of his client and 1'6s accorded a .full· hearing. All points 
stressed by" Mr. Farese in his argument and in his brief' filed at the hear­
ing have been. carefully considered by the B:>ard. 

7 • .Accused is 38 years of age and unmarried. war Department records 
show that after graduation from high school he attended Machanic 1s Institute 
of Architecture !or three years, Columbia University !or one year and Pace 
Institute for one year. From 1931 to 1933; as part owner of J~stown Air­
~s, he conducted a flying school and engaged in rthe sale of airplanes. 
Thereaftef:' be was employed as division ,namger for a publishing concern and 

· and late1"j £ran 1939 to 1942, served as syndicate aales mana~r for General 
Advertising Agency, Los .Angeles, ·caJ.ifornia;· earning approxilnately $8000 
E2!:_ annum. He served ·tw enlistments,in, the National Guard of the.Um.tad 
States1rom 1929 to 1934, · receiving honorable· discharges there.from.· He 
had held a comnercial. pilot•s license s:1.nce·192s and'in 1942 was employed 
as Basic Flight DlStructor at Maxwell Field, ,Alabama. On 3 Februarjr 1943 
he was canmissioned a first lieutenant, grq of the United States and 
assigned to duty with the .Air Corps. on 9 October 1944 he ll&S prollioted to· 
captain. · On 4 September 1945 be was · a11arded the Air Medal by Headquarters, 
Persian Gult Cotmnand, for meritorious a.chiewment 1'hile participating in 
aerial.nights from 4 . .lpril ·1944 to l July 1944. -,· .. 

s. 1he court was legally' constituted and had jurisdiction of the 
accused and the offenses. Except as noted above, no el'.rors injuriously 
affecti?it( the substantial. rights of the accused 'Were oommitted during the · ·· 
trial. In the opinion of the Board of Review the. record of trial is _legally 
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insufficient to supp~rt the findings o:t guilty o:t Specif'ications 2., 4., 5 
and 6., legally su:t.ticient to support the findings o.t guilty of the Charge 
and o.t Speci.tications l and 3 thereof' and to support the· sen~nc:e· as · 
approwd by the review.Lng authority and to warrant ·conf'irmation thereof'.· D:Ls­
missal is authorized upon conviction o.t a violation of ·.Article of war 96. 

U:.C~~~~::?..ll....!..~~l!:IU. . Judge Advocate. 

Judge Advo oate. 

Judge Advocate • 

.. .... .. . 
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1st Ind.SPJGH - CM 296630 

liq ASF, JAGO, Washington 25, D. c. 
APR 1 5. 

TO: The Secretary ot War , 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
1 	

are transmitted herewith for your action the record of trial and the 
opinion ot the Board of Review in the case of captain Alfred T. Siedentop 
(0-512188), 'Air Corps. 

2. Upon trial by general court~rtial this officer ms found guilty 
·or conspiring on l September 1945 and on 9 October 1945 illegally to :i.m­

port gold into French Morocco (Specs. 1,·J); guilty of engaging in illegal 

gold traffic by importing 390 gold sovereigns into French Morocco on 2 

October 1945 {Spec. 2); guilty of conspiring to use Army aircraft without 

authority for personal gain and profit on l Septem't!er 1945 and 9 October 

1945 (Specs. 4 and 6); and guilty of using Army aircraft without authority 

for personal gain and profit on 2 October 1945 (Spec. 5), all in violation 

of Article or war 96. He was sentenced to dismissal, total forfeitures, 

continement for five (5) years, to pay a fine of $5000 and to be mn!ined. 

until said fine was paid but for not more than five (5) years in addition 


. to the f'ive years' confinement hereinbefore adjudged. The reviewing 

authority approved the sentence, remitted the first period of continement 

for five years and forwarded the record of trial for action under Article 

of War 48~ 


J. A summazy ot' the evidence may be found in the accompanying opinion 
of the Board of Jleview. The Board is of the opinion that the record of 
trial is legally insufficient to support the findings of guilty of Specifi ­
cations 21 4, 5 and 6; legally sufficient to support the findings of guilty· 
of the Charge and of Specifications l and 3 thereof, and to support the 
sentence as approved by the reviewing authority and to 11arrant con!innation 
thereof. I concur in that_ opinion. 

The evidence 111th respect to Specitications l and 3 shows that accused, 
Division Chief Pilot of the North Af'rican Division, Air Transport Comma.m,.. 
stationed in French Morocco, conspired on l September 1945 and on 9 October 
1945 nth Leon COben and Salcmon Bohbot, both residents of French Morocco, 
to import gold into French Moropco with the assistance of Flight Officer 
Allen MacDonald. On or about l September 1945, accused and Mr. MacDonald 
visited Ison Cohen's tailor shop. :Mr. MacDonald was then flying the air 
run to Dakar, west Africa, and Natal, Brazil, for the Air Transport Command. 
At that meeting it was decided that Mr. MacDonald should be given a halt 
million francs with ;which to purchase gold in' Dakar on his next night•. 
It was also decided how much was to be paid for the gold and 'What remuner­
ation should be paid accused ahd Mr. MacDonalda.fter the gold had been lrought 
to French Morocco. A half millloof'ranes-•re given to accused by Cohen 



· and Bohbot and· accused later turned these flmds over to Mr. MacDonald to be 
used as previously- agreed. On 9 October 1945 accused and his co-conspirators 
again met in .Cohen's tailor shop Tlhere llr. MacDonald was given $10,000 worth 
of British currency to purchase gold in Karachi, India, on his forthcoming 
night to that· country. The gold so purchased mi.s again to be br9ught back 
to French Morocco by- Mr. MacDonald•. To insure Mr. MacDonald's continuous 
flight to India through Cairo,:accused penned a note to an Air Transport 
Command officer in Cairo suggesting that Mr. MacDonald be permitted tony 
through to Karachi. Mr. MacDonald had inf'o:nned military·authorities of the 
progress ·or these conspiracies and he passively cooperated with accused and 
the qther conspirators in order to obtain the evidence necessary to prose­
cute accused. The laws of French Uorocco prohibited the importation of gold 
into that country without the consent of the Minister of Finance. Accused 
had no permission from that authority to import the gold contemplated in 
these two transactions. 

Accused knowingly conspired to violate the monetary regulations o! 

French Morocco for his own personal profit. However, in view of the fact 

that the findings. o! guilty of only two of the six Specifications can be 

sustained and consid'ering accused's othentj.se superior military"record,I 

recommend that the sentence as approved by the reviewing authority- be con­

firmed but that the sentence be suspended during good behavior. 


4. Inclosed is a form of action designed to carry the above recom­

oondation into effect, should such recollllll8ndation meet with y-our approval. 


. . 

2 Incls THOMAS H. GHEEN 
l - Record of trial Major General ., 
2 - Form of action. The Judge Advocate General 

( Sentence as approved by reviewing authority- conf1med1 but sentence suspe~d 
during good behavior. ?CH:> 97, 20 June 1946) • . 
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WAR DEPARTMENT 

Army Servioe Foroea 
 (205)In the Offioe of The Judge Advooate General 


Washington, D. c. 


SPJGK - CM 296636 
,1 f EB ..:g.f6 

U N I T E D S.' T A T E S )· FERRYING DIVISION 

') , AIR TRANSPORT COMMAND 


Te 	 ) .. 
) i'rial by G.C.M., oonvened at Rose­

First Ueutenant CLINTON crans Field, V.issouri, 5 November 
·E. SMITH (0-169&750), Air ~ 1945. Dismissal and total for­
. Corps. ) feitures • 

.,· OPINION -----------------------·------of the BOA.RD OF REVIEW' 
M>YSE, KUDER and WINGO, Judge Advooatea. 

1. The.reoord of tria.l in the oase of the officer named above has 
been examined by the'.Board of Review and the Board subnits this, its 
opinion, to The Judge Advoo&te General. 

2. The aoouae! w~ tried upon the following Charges and Specifioa­
tiona a 

CHARGE Ia Violation of the 93rd Artiole of War. 

Speoifioationa. In that First Ueuteil&IIb Clinton E. Smith, 
Squadron "B", 561st AJ:'my Air Forces Base thit (First 
Operational .Training Unit), ·Ferrying Divia ion, Air Transport 
Command, did, &t Kansas City, Missouri, on or about 18 
September 1945, by force and violence, and by putting him 
.in fear, feloniously take, steal and carry a.way from the 
person of John o. Siskey, about 50/, lawful money of the 
United States, a pair of horn rimmed glasses, value about 
$20.00, and a beige wool gaberdine jacket, value about 
$7.50, the property ot John lf. Siskey. 

CHARGE IIa .. Violation of the 96th Artiole of War. (Finding 
ot guilty disapproved by the reviewing authority.) 

Speoifica.tiona (Finding of guilty disapproved by the reviewing 
authority.) 

He pleaded not guilty to all Charges and Specifications. During the course 
or the trial on motion of the trial judge advocate, granted by the court, 
each Speoifioationwas amended to read "Oh• pair horn rimmed glasses, value 
about $15.00." He wu found guilty of all Charges and Speoifioations. No 
evidence ot ru:iy previous oonviotfonwas introduced. He was aentenoed to be 
dislllissed the service, to forfeit.all pay and allowances due· or to beoome 



due, to pay to the United States a fine of three hundred and fifty dollar•, 
and to be confined at hard labor for one year. Four of the seven member• 
of the o.ourt before ·whioh he was tried recommended suspension of that 
portion of the sentence imposing confinement. The reviewing authority dis­
approved the findings of guilty of Charge II a.nd its Specifioa.ti~:o.., ~pproved 
only so much of the sentence as provided for dismissal and forfeiture ot all 
pay and allowances due or to become due, and forwarded the record of trial 
for action under Article of Wu 48. 

3. For the prosecution. 

It was stipulated that at the time of the commission of the of­

fense with which he is charged accused was a first lieutenant, assigned to 

duty at Fairfax Field, Kansas City, Kansas, and that at the time of the 

trial he held the.same commission and. was aasigned to duty at Rosecra.na 

Field, St. Joseph, Missouri (R. 37). 


At about 9a30 P.M. on 18 September 1945, Mr. John C. Siakey, a 
19-year ol~ civilian, left the Marie Dunn School· of Fashion Designing, 
looated a.t 3820 Main Street in Kansas City, Missouri, where he ha.cl en­
rolled as a student that night, to return to his home (R. 6, 7). As he 
was traveling North on ~in Street, "a main street" of Kansaa City, with 
ninnumera.ble business houses" located on it, and before he had reached the 
first corner he saw. a soldier step out of a doorway. He again saw a aoldier 
at the oorner where he had to wait ·for a. change in the traffic signal. He 
pa.id no particular attention to these incidents and consequently could not 
state whether the soldiers ·he sa.w were the same person: or who they were. 
He then continued n1n a. hurry" north on Main Street until he reaohed 36th 
Street. He had been a.war• "of some one walking behind" him but did not 
pay any a.ttention. He turned ea.st on S6th Stree.t and had. gone a ffif feet 
when aocuaed "came up and aa.id •thia is a holdup. If you don't want to 
get hurt get behind that sign board.' 11 The sign board so ind.ioa.ted runs 

· dia.gonally (•catacorner") on the oorner of 36th and Main Streets. fa.oing 
in a northwesterly direotion (R. 7,8). Y.r. Siskey obeyed a.coused's in­
struotion. Aocording to his testimony the following then transpired& · 

"I had no more than stepped through the gate when he struok 
me. fllo first blow atruok was so hard that it knocked me back 
against a pole and it kind of da.zed mo. Ho kept on striking me. 
The next thing I knew he waa going through -rq trouser pocket and 
removed the ohange from my front right trouser pooket. I had my 
back to him. He was standing behind me, my ba.ok was faoing 36th 
Street, and when he removed my billfold I took my foWitain pen set 
and dropped it on the ground at my feet. 

* • • 
"••• When he started going through my billfold he didn't find 

ury money and he insisted that I had some, and he moved around to 
the front of me. About that ti.me a young couple wa.lked by and he 
had hold of my shirt and he twisted my oolla.r and he ripped the 
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front of my ahirt. Then I really got see.red, and after this couple 
passed why he went back to the billfold and he took all the pictures, 
and reoeipts, eto. out of the billfold and was throwing them on the 
ground, and he kept insisting that I had money on me and he wanted 
it. He handed the billfold ba.ok to me. and told me to remove my 
trousers and I took my -trousers off and he went through all the. 
pockets and everything, and he didn't find any money, and he told me 
to remove my ooa.t. Ha went through my coat pockets,_ eto., and still 
didn't find &DY• He gave my ooa.t ba.ok to me but kept my trouser• 
and I kept insisting I had to have my trousers to go home in so 
he -- when he took my billfold why he said --- he removed my ad­
dress from my billfold and a letter and he said a letter from home 
~ to be worth $25.00. 

11 
.... He handed it /Jhe. billtol§ baok to me after he went through 

it." (R. 8) · . 

The witness further testified that he had between 50¢ and 75¢ 
in his pocket, whioh he permitted aoouaed to take from him beoauae "he 
was soared" and wa.a afraid that a.oouaed had a gun in his pooket. None 
of the money so taken waa returned to the witness. · In response to Mr. 
Siskey's ea.meat plea, aooused returned his trousers to him (R. 8,9). 
However, accused took a.Dd kept the ooat, valued at $7.50, and •itnesa!s 
glasses, valued at $16, in addition to the small amount of oash (R. 9, 
11,28,29). According to the witness a · 

"••• he asked me where I had been, and I-told him a.t school, 
and he asked me what school and I told him the l&\rie Dunn Fashion 
Designing Sohool, and he asked me if I worked and I eaid yea, and 
he asked me where, and I told him a.t the Kitty Clover Pota.to Chip 
Compa.ey, and he said I should havs $30.00 the next day at this 
Potato Chip CompanyJ so he asked me if my boss was a. large man 
and I se.id yes. He also asked hCJW' many men worked at the company 
and I se.id five, so then he told me I should have i30.00 at the . 
oorner of 36th and Me.in the next d~ at 4al6. ':. I said. I didn't get 
off work until 4130. He said I should have it a.nyhow. I kept 
insisting that I oouldn't get off then, so he handed me my key 
oa.ae ba.ok and he said tha.t would be $5.00 more. He said I should 
have $35.00 the next day between 4a30·a.Dd 5, between 35th a.Dd 36th 
and Main." (R. 9). 

- . 
Accused warned Mr. Siskey not to oall or report the incident to 

the polioe. 1'ventua.lly Mr. Siakey disoloaed the details to rel&tivea with 
whom he reaided, and one of thElll advised the proper authorities (R. 9,22). 
The following day Mr. Siskey appeared at the corner of 36th and Main 
Street, &t the time designated by aocused, who "pulled up" in an-automobile 
a.bout five to ten minutes later a.nd·o&lled out, •Hey, do you want thia 
pa.olca.ge.n Mr. Siskey thereupon took $14 ou~ of his billfold, handed it 
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to accused and took the package trom accused. It oon'ta.ined his ooa.t, 
his glasses. certain pictures and a receipt he had obtai~ed from his 
.school. AJJ he turned to lee.ve, witnees heard '1the oar stop and start 
just a.a fa.st and when t ·bv.rnod a.round Captain :V.oCormiok ha.d a gl..ll by 
the side of his /J.oouaed''!J hee.d 11 (R. 9.10). 

CaPtain Jose~h c. McCormick, CMP, District 3, 7th Service 
Command, Kansas City, :l/d.ssouri, we.a requested by the city police to be 
present at the corner of 36th e.::i.d ME.in Stre~ts at 4130 P.M. on 19 
September, because a man dressed as a eoldier who he.a. been involved in 
a. "roll" job the preceding night was supposed to e.ppee.r at tha.t time. 
According to Ce.Pte.in M0Cormiok1 

"I was stationed in the dr•.1r; store on the corner across 
the street. There is a. siinboarc. there, and at approximately· 
4130 I saw a. dark Pontiac Coupe c.rive up o~ 36th Street, cross 
Main and park over on the sou~hea.st corner, and this officer 
stayed in the oar. It was a aoldier. At tha.t time I couldn't 
tell whether he was e.n officer~ He had Arr:J.y clothes on, and 
Siskey, I think his name was, wns stationed on the same corner. 
Smith, he we.a in a oar. He just sat there. He didn't get out 
of the oa.r. I walked out of the drug store and walked into a. 
safety island in the center of the street, and Siskey just stood 
thereJ didn't make any attempt to come over to the car. Pretty 
quick I saw Siskey res.oh in his hip pooket a.nd bring out his bill ­
fold. and at the same time he started walking toward the oar 
where Smith wa.s sitting, and I gradually began making my we.y .to 
the oa.r. I saw Siskey reach in the oa.r and at the aame time 
Lt. Smith hand.ed_something to Siskey. I ra.n aoross the street 
and I had a gun in my hand. By that time Siskey had walked 
a.way from the oa.r and Lt. Smith was sitting there ready to 
drive a.way. 

11 ! told Smith to come out of the oa.r with his hands up. 
He got out of the car. He never said a word. He got out of 
the oar and stood there, and I said, 1Walk over by that tree 
and stand up against it'. In the meantime he put his hand in 
his pocket. ifuen I got him over to the tree, Chief Kircher, 
the Chief of Detectives of the Kansas City Police Dept. with 
Detective Hanks appeared on the scene. and Kircher said, 'Get 
your hands out of your pocket'. Lt. Smith did. 

"••• Kircher opened up his hand. If I remember right he 
had some money in there. In fact. I know he had." (R. 30.31) 

Chief Kiroher started to a.sk the a.couaed some question, but 
Capt&.in McCormick stopped him and then proceeded to explain to accused 
his rights under the 24th Article of War (R. i1). Thereafter accused 
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made a voluntary sta.tement which in pertinent pa.rt is 8.8 follows a 

"As I left the Trooe.dero Tavern, which is located between 
Ma.in and Ba.ltimore on 39th Street.and walked tows.rd Main Street,• 
I observea a young man wa.a following me. I proceeded to walk 
north on Main Street and when I arrived at 38th and N!Ain. I 
turned ea.at and walked to Walnut. and the young man ~on~inued 
following me. When I arrived at 38th a.nd Walnut. I turned back 
south again and he continued to follow. Arriving at 39th and 
Walnut, I turned west to go to 39th and Main. At 39th and Mlin 
I stopped and the young man pa.saed me. while I was standing on 
the corner, but said nothing. He proceeded north on Main Street 
and when he a.ITi ved a.t 38th and :Ma.in, he stopped on the corner. 
I the;o. proceeded to walk to 38th and Main and a.a I passed this 
young man standing at 38th and Main, he stopped and spoke to me. 
He said, 1 Good evening. I want to see you.• I said, 11\here do 
you want to see me at?' He said., 1 Up the street 'Where there is 
a billboa.rdi' 'That was all that was said a.t that time. We · 
started walkine;,. this young man and I. north on Main Street. 
There wasn't a. thing said by either· of' ua while we walked from 
38th and Ma.in to ~6th and Main where there is a. large billboard 
located in a vacant lot on the southeast corner of 36th and 
Main. The young man went behind the billboard and I followed 
him. Arter we ·got behind the billboard. he reached for my 
privates ·and then I beat the hell out of him with my fiata. I 
didn't knock him to the ground.· I took from his person some 
change he had in his pocket. his a·uit coat, and a pair of 
speota.ales, and after I had taken these articles. I told him 
that if he wanted them back he ~ould meet me on this corner the 
next day between 4al5 and 4a30 p.m. and he could have them if be 

· pa.id me $25.00. He said, 'All right. I'll be here.• · 
11 I then left, taking with me the coat a.nd speota.oles, and 

leaying the young ma.c. behind the signboard. I walked south on 
Ma.in Street for about two blocks, hailed a. pusing oab, and returned 
to the State Hotel to my room where.I left the coat and specta.olea. 

"At noon today I reported for duty at the Airport and I wa.s re­
lieved of duty at about 3130 p.m. Before leuing the Airport I 
borrowed ~ oar.the -property or Lieut. Harold R. Wilkins, who is 
Flight Supervisor and Pilot at the Airport, and after using the 
oar for some personal errands, I proceeded to 36th and Jlain to 
keep the appointment with the young man, arriving there at about 
4a30 p.m. I sa.w the young man standing on the corner and recognized 
him. drove up and parked at the ourb on the southeast corner near 
where the young ma.n wu waiting. After a few minutes the young 
man 08llle over to the oar.and handed me some currency. I took the 
currency and handed him his suit coat a.nd spectacles which I.had 
brought a.long with me in the oar. Immediately after tha.t transac­
tion I started to drive away and was stopped by some men whom I 
later learned to be Captain Joseph c. McCormick, of the Military 
Police, L. W. Kircher and Ia.~enoe He.Ilks. of the Kansas City, 
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Missouri, Detective Division. . 
11.At'ter my arrest I wa.s o0Illlll8.lld.ed to take my ha.nda out ot 

my pockets. I removed my hands from my pooketa and in my left 
hand I was still holding the currency that the young man had given · 
to me. Said. curreno:, waa then and there taken from my ha.lld by 
one of the police officers and on examination waa found to be two 
$5.00 bills and four $1.00 bills. 

"I was then brought to police headquarters where I have made 
the foregoing statement.• (R. 31, Proa. Ex. 8.) 

. 
For the defense. 

First Lieutenant Harold Wilkins, who served with accused both 
in India and the United Sta.tea, testified to accused's "veey good reputa. ­
1.ion." Abou1; 3 a3'o or 4 o I clook in the afternoon on which accus.ed 'we.a.'; 
ar.ziested. aocuaed a.eked Lieutenant Wilkins for the uae of his oar. mention­

, ing .that •he would be back towards evening" (R. 38,39,40). 

After being advised of his rights, accused elected to testify 

in his own behalf (R. 44). Referring to his lllilitary record, he stated 

that he had enlisted in the .Anrry on l April 1941, was appointed a flight 

of'tio'er on 1~ February 1943, has been on active duty sinoe that time 

(R. 44). served fourteen months in the China-Burma-India Theater where 

he flew 158 oargo miHiona •over the Hump" (R. 44,45), lV&.S a.warded the 

Distinguished Flying Crou, , the Air Medal with one Oak Leaf Cluster and 

two Battle Stars, a%ld ia entitle~ to •ear a Presidential Unit Citation 

(R. 45). 

ms testimony u to his meeting with Mr. Siskey on 18 September 
1945 followed closely his statement already aet forth in full. The only 
aubttantial difference is the' point at which aoous ed claimed he wu ac­
costed by Jlr. Siskey. In his statement he contended that after he had 
walked around the square to see whether :Mr. Siskey would follow him. and 
returned to 39th and :Main Street• Mr. Siskey pa.Hed him and was waiting 
tor him. at 38th Street. In hi• testimony the place of meeting ii given 
u 37th and Main Streets, one block closer to the billboard where the in­
oide:nt occurred SR• 51). Aocuaed admitted that he had a.dministered a 
"sound thrashing to Mr. Siskey who ottered no reaiatance and made no 
outoey, and ottered. the tollowi:i:ig explam.tion of his oonduota · 

"After I hit h1ia I wanted to do something to impress upon 
his lllind what he wu doing, rtmn1ng around the streets doing 
thing• like that. The pounding him, I didn't think that would. 
I thought it he would keep paying tor something. he would realize 
what he was doing ruxmb.g arcnmd like that. ao at that tiae I took 
hia ooat and went through hi1 pooltets aJld. he had hb gla1H1 in · 
hit pockets. I thought it I would take thoae he would fHl that 
he had re&lly lost aomethiJ:I& and would not wander around the 
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1treet1 _doing thi:nga like that11 (R. 49 ). 

He denied that he had ordered Mr. Siakey to remove hie trousers (R. •s), 
or that he had kept the oha.nge and bus tokena which he had f'ound in·ao• 
cused•a pocket•, olaiJDing that he had put these be.ok into the ooat., 
pocket. He admitted loo~ng through Siskey'• w&llet (R. 52,53), and 
stated that he fo\Uld nothing in it (R. 53). He further e.dmitted tha.t 
he had taken Mr. Siskey'• ooat and gluaes to his hotel e.nd that he bad 
made a "bugs.inst with Mr. Siskey to return the next daya 

"I told him it he wanted his stuff' back to be there the 
next day and I would give him his suit back. I wanted to talk 
to him and tell him the next time ma.y be the man would not be 10 

generoua as to bring his stuff' back to him. The next time they 
would take more or something" (R. 49 ). ' 

Aoouaed ha.cl no intention of keeping any of the a.rtiolea taken by him, h11 
actions being based solely o~ his desire to tee.oh Mr. Siskey a. lesson 
(R. 50,55). While admitting that he met Mr. Siskey a.t the pla.oe deaigna.ted 
by him the following day a.nd aocepted money from him, he contended that 
he inteDded to talk to Mr. Siakey a.bout his miaooDduct e.nd then to return 
the amount ao reoeived to him. This he we.a prevented from doi~ by his 
arrest '!hile he "wu trying to figure out how to ta.lk to him /JiakeiJ. • 

4. There were no witneaaea to the robbery of' which aocused wu f'ouDd 
guilty and there are some irreconoile.bl• iva.rie.noea between his wraion of' 
what oocurred and that or his alleged viotim. Aooording to aoouaed, he 
we.a a.pproe.ohed by Mr. Siskey, who he concluded. wu a sexual pervert, and 
followed him behind the sign board merely through curiosity to discover 
the methods adopted by that abnormal type of' individual in etfeoting a 
u.tiata.ctory- arrangement with the person aolio1te4. Hi• contenticm ia 
that he became so enraged by Mr. Siakey•a oonduct that he decided to 
tea.oh him a. leaacn by inflicting peyaice.l punishment upon hilll. Thia he 
proceeded to do. Aocuaed then oonoluded that the severe beating did not 
constitute a auff'ioient leaaon a.nd determined to 1mpreu further u.5>on · 

• 	 the young man the iniquity- of hia conduct by taking some ot hi1 pei-aonal 
etfeota from him and ottering to return them the next day upon the payment 
ot t,25.00•. If the money was paid to him a.oouaed, according to hia· state­
ment, intended to return the money so pa.id to Mr. Siskey a.nd to tell him 
hO'll luoq he wu to have escaped ao lightly. As opposed to this version 
Mr. Siskey testified that attar he had turned of'f' Ma.in Street and wu 
proceeding :Ea.at on 36th Street toward hia home e.couaed walked up behind 
him, announced that he was effecting a •holdup" and ordered him to proceed 
be.ck of the sign board where accuaed aeverely bea.t and robbed him, warned 
him not to make any report ot the crime, e.Zld not finding more tb&J:l 751 
in oaah told him to meet him (aooused) at a designated time a.nd plaoe · 
the following dq when he "M>uld return the at'tioles upon the paym,eJl'b of 
$35. oo. There were some teaturea in whioh the atoriea agree, nuu,ly', the 
place where accused aaaaulted Mr. Siskey-, the remon.l of the coat and 
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gla.asea by e.oous ed, and the offer to return them upon the payment ot & 

sum of money at a designated time and place the followi.Dg de.y. The 
trial o~urt had ample opportunity to see and hear the two witnesses, 
and olea.rly re.fused to give oredenoe to the rather fa.nta.stio story 
related by a.ocused. It should be noted· in .this oonneotion tha. t the 
court also found acouaed guilty ot ha.viDg wrongfully accepted $14.00 
from Mr. Siskey u a consideration for the return ot the artiolea taken 
by him (Specification of Charge II), and that this finding was disapproved 
by the reviewing authority solely beoa.use of pre-tria.l procedural errors, 
and not beoause of laok of proof to support it. The record of trial is 
convincing that the court's conclusions were not incorreot. Had a.oouaed 
merely desired to teach the alleged pervert a lesson it is hardly probable 
that he would have driven up in a oar the following day, accepted the money, 
and then started away. It is equally improbable that if his motivea were 
honorable aooused would ha.ve fai.led to report the incident to his fellow 
officers, particularly ip view o·f the risk and danger .he wa.a rumdng of 

· being misunderstood. The Board of Review .finds no dif.t'ioulty in concluding 
that accused in fact took the described property from. Mr. Siskey by foroe 
8Jld violence and putting in fear, two o.t' the esaential elements of robbery 
(MCM. 1928, par. 149.t', P• 171). The only question that arises is u to 

whether or not the taking amounts to lt.rceny, the third element. For 
the reasons hereil'.lai'ter set forth the Board ha.a decided this question in 
the aff'irma.tive. 

It may safely be conoluded that with tha exception o.t' the awl 
amount in ca.sh accused intended at some indefinite time am upon.the pay­
ment to him of a sum ot money to return to Mr. Siskey i.he artiolea whioh 
he h&d wro11gfully and illegally taken from him by tre1paaa. To constitute 
larceny there must be an intention permanently to deprive the cnrner of 
his property in the money or goods so taken (1£14 1928, par. 149£• p. 1'13). 
The 1911. 1921 and 1928 :Manuals a.re silent on the partioula.r aspect o.t' the 
subject now under oonsidere.tion,-but the tollowing persuasive statement• 
e.ppea.r in both the 1917 Manual (p. 261) and the 1921 Manual (p. 429)1 

"Whether the required intent exi~~. where property is taken 
to pa.wn or hold tor a reward depend.a upon the ciroumata.noes. 
Some oases or taking property to pledge would oome within the 
above rule a.a to temporary use, u where the intent is in good 
fa:ith to redeem and return i tJ but in the absence of auoh intent 
the taking 11 larceny. 

"Where the taking is with the design of returning it to the 
owner, but in the hope of obtaining e.· reward, it is not laroeiqJ 
but it the purpose 1a to keep the property until a reward 1a 
ottered it ia. Talclllg property with tho intent to ••11 it back 
to the owner or return it to him for some other conaider&tion ia, 
ot course, more il'ldioative ot than inoonaiatent with tlw e:r:iateno• 
of the required. intent. Thus, 1tealing a railroad tiolcet 1• mm the 
leas stealing beoause it wu ilitended to be r*Wrned to the railroad 
when JD&de use or.• 
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. It has also been held that an indefinite intentio~ ultimately 
to restore stolen property i1 no defenae to a charge of la.roe~ (CM 
108849, Barbour. and CM 108850• 'Hill). In this respect the legal situa.­
tion may well be a.ssimilated to th.at. so frequently presented. in desertion 
cues in connection with intent not to return to the service of the United 
States. The Manual for Courts-Martial, 1928 (par. 138, p. 142). la.ya down 
this pertinent principle which baa been consistently a.pplieda 

· "The fa.ct that such intent is ooupled with a purpose to return 
provided a. particular but unoertain event happens in the future 
••• does· not constitute a defense." 

The 'Views adopted in ~ oi:vil courts a~e shown by the foll~ extracta , 
from legal authori~ieaa 

. ,,, .' 
' 

"Taki~• 
' 

tor 
. 
the ur ose of ooeroin owner. One who 1;akea 

the gooda of another for the purpoae o coercing him into _pa.7ing 
a claim. ,;aoh he does not Oll'e-·or to perform work which he· 1a 
under no obligation to perform, intending.to hold the goods 
until. the claim 1a paid or the work ii doJle, 1a guilty ot 
larceny. But one who ta.lees merely to induce another to do or · 
to abstain frOIP.' doing an act with no intention of depri'ring 
the OWllSr of the thing"permanently, ii not guilt,' ot larceiv. • · 
(par. 120d, 36 Corpus Juria, 769) 

. "To ·take property with intent to hold until a reward 1• 
offered and then to claim the reward is larceny 11:w,e the in.;, 
tent i1 to deprive the ~r ot his _property unless and until 
.. reward is paid. . But to tax•··prope.t'ty 1lith the intention ot 
returning it, merely hoJ?:lrtlg for a reward, is not a felonioWI · 
taking an:l henoe not laroeey. n (par. ·l.iot. idem) · 

"Taking to resell to owner. ~.;J~a.kes goods ot another 
with the intention· of reselling them ~·th1' owner 1a guilty- ot 
la.roeny. Binoe the intent is to deprive the owner permanentl;y 
unless he purchases them back. n . (120£_• ~) · . · 

"When it is said that there mua-t·b& an intent to deprive. 
an ownet permanently of hia property it is not meant that the 
intent must necessarily be to keep the speoifio property from 
him. It is autf'ioient if the intent be to deprive him. of 1 ta 
w.lue. or a part-of its value. For e~amp1,,_.it h.ts been held 

. larceny to take a railroa.d tiak:4t~·~th.,int&nt to use it for a 
· journey though by such uae the railroad com.p&r:11' gets poue11ion 
of the· ticket again/~ The same is. true where the intent is .to Hll 
the property back ~ . the owner u the property ot the ta.Jcer or ot . 
aoae third person, or to return it only on the payment ot u. · 
expected reward. Some of the, decisions. seem to be at varianoe 
with this d.ootrine, but it is supported b;y the great weight ot 
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authority." (par. 328, p. 434, Cl&.rk and Marshall on Crime, 3d F.d.) 

11A mare wa.s misaed1 and on the next d.a.y th:e priaoner said that 
if the pr01eoutor would get the agent to pay the prisoner eight 
pounds or- nine pounds some of the neighbors would go and find 
the mare, a.nd that unless the matter was settled, the :mare would 
be removed a day's journey. thereupon it was a.greed by the 
pro1eoutor's so~ to give the prisoner tw~~ve· pounds as he oould 
not get the mare otherwi1e, and ultimately the prosecutor paid 
the prisoner six pounds and the mare a.t'tel'll'ards wu returned. 
The Jury were directed that if the prisoner ha.d got some pera_on 
to take Ul&Y the ma.re with the intention ot obliging the proaeoutor 
to pq him a sum ot money for the return of the mare, whioh in 
fa.ct he knew he ha.d no cla.im. for, it wa.a a feloniou.a .:stealing of 
the ma.re, and they convicted the prisoner1 and, up9n a case re­
served, on the question whether the direction to the jurywaa. 
oorreot, it wa.a held that the oonviotionwa.s right, and that the 
jury were right in their finding, u there was evidence to justify 
auoh ~ finding." (Russell on Crimea, 9th FA.. p. 872.) : 

If' the oourt had f'oUlld or if 
1

thia Board believed that a.ooused as 
a. matter of' fa.ct took the articles from Mr. Siskey without intending to 
prooure repayment from him, and.with the apecitio intention of merely a.t• 

· tempting to reform him by showing what oould happen to him, there would be 
some justification in holding that there was no l&r0eJ:\YJ but the Board· ii 
oonn.noed that the a.oouaed took these articles from the owner by placing 
him in tear with the intention ot holding them until he had reoeiwd money 
from the owner a, demanded by him, oonduot which is at least u serious 
as contemplated retention, until the payment of a rnard, ot property 
ta.ken. by ordinary trespasa. Had the owner not appeared aoouaed would 
still have been in possession of the articles and might have retained 
them for an indefinite period. He had no legal right to retain the ar­
ticles nor to require as a condition preo·edent to their return to the 
rightful owner that the latter pa7 him what waa in the. nature ot ransom. 

· The Boa.rd 1a of the opinion that under all the oirounistanoea and in the 
light of the expreaaiona in the Manual.a tor Courta-Mart!al, the vina . 
expressed by the Boe.rd of Review b closely related questions of intem, 
a.nd the logio and aoulldneae of the prinoiplea applied in the civil oourta, 
aooused'• action amounted to laroen;y. All elem.enta of robbery have thus 

· been eatablbhed. 

5. lra.r Department reoord.a 1hcnr tha.t aooued ia 26 yearl° ot age and. 
1a unmarried.· He graduated from high aohool and attended. •college• at . 
~oria, Xa.nsu, for one year, but did not graduate theretroa. He had 
no ciTiliah oooupation, han.ng been a student prior to eu.l11taent. He 
enlisted in the Army on l April 1941, beoame u aviation oadet on 23 
June 1942, and after the oompletion ot his oour,e ot pilot ·training on 
16 February 1943, 1l'U appointed a flight otfioer. He WU· oOJIIJliaaionecl 
a second lieutena.n~, J.rrq ot the United States, 9 Febru&.17 1944, am wu 
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promoted to_firat lieutenant 9 Laroh 1945. He wu awarded the Air Medal 
with Oak Leaf' Cluster and the Distinguished Flying Cross. and 1a entitled 
to wear the Distinguiahed Unit Badge indicative ot a Presidential Unit 
Citation. He is credited with JDOre th.an 600 houri ot operational flight 
over the A.saa.m-Chilla air route,. He rece.ived a rating of "very 1a.ti1faotor;y11 

for the period trom 16 '9bru&r7 1943 to M•.y 1943, and .f'our · ratinga of 
11exoellen'b 11 trom 16 June 1943 to 1 February 1945.

I . 

6. The oourt waa legally constituted a.nd he.d juriadiction ot the ac• 
cuaed and the offenae. No errors injuriously a.ttecting the aubatantial 
right• ot the accused were·· committed during th• tria.l. In the opinion 
of the Board ot Revi• the record of tria.l 11 legally sufficient to 
aupport the finding• of' guilty and the aente~e a.nd, to warrant; oontirma• 
tion of the aent•nc• u approved by the revield.ng author.1 t;y. Di1mi11al 
11 a.uthori1ed upon conviction of' a violation ot Article of War 93. 

, Judge Advocate 

11 


http:revield.ng


,l (216) 

SPJGK - CM 296636 lat Ind 

Hq ASF, JAGO, Washington 25, D. C. 
J 

TOa The Secretary ot War 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are tra.nsmi tted herewith for your a.ct ion the record ot trial a.nd the opinion 
ot the Board of Review in the oa.se of First Lieutenant Clinton E. Smith 
(0-1696760), Air Corpa. 

2. Upon tria.l by genera.l court-martial this officer was found guilty 
ot robbery ot about 50! in ca.sh, glasses or the "V&.lue or $15, and a gabardine 
jacket of the value or $7.50 from the person ot John C. Siskey (Specifica­
tion or Charge I), in violation or Article of War 93. He na sentenced to 
be dismiased the service, to -forfeit all pa.y and allowa.ncea due or to be­
come due, to pay to the United States a tine of $350, and to be confined 
at bard labor, at such place a.s the reviewing authority might direct, tor 
one year. Four of ·the seven member• of the court before which he was tried 
re?ommeDded suspension of tha.t portion of the sentence imposing conrinement. 
The reviewing authority approved only so much ot the sentence as provided 
for dismissal and forfeiture or all pay and allowe.nces due or to beoome 
due, and forwarded the record of trial for action under Article of Wa.r .48. 

3. A summary of the evidence may be found in the accomplLJVing opinion 

of the Board of Review. I conour in the opinion of the Boa.rd that the 

record of trial is legally sufficient :t,o supp~~t the findings and aentenoe 

as approved by the reviewing authority and to warrant confirmation of the 

sentence. 


Accused 11held up" a 19-yea.r old civilian near one ot the importa.nt 
streets of Ka.naa.s City, Missouri, between 9130 P.M. 8.lld lOaOO P.~. on 18 
September 1945, and directed him to proceed behind a sign boa.rd, where he 
struck his victim a number of blowa and took from him his ja.cket, glasses, 
and a small amount of oe.sh. He wa.rned his viotim not to report the inoident 

. to the polioe and a.dvised him that he, .accused, would return the articles 
to him the following da.y at a designated plaoe upon th.e payment ot $35.00. 
Acouaed was arrested the following day after his appearanoe at the designated 
place in an automobile and the re oeption by him from hia victim or $14 for 
the return of the articles. Aooused admitted the ·aasa.ul~ and the asportation 

.of the a.rtioles, but contended that his actions were governed by his feeling 
of rage created by his conclusion that the young civilian waa a mora.l pervert 
who should be ta.ught a lesion. He oontended that he had been approached 
by the young man. who had requeated him to go behind a aign bot.rd, denied 
any intention permanently to deprive his victim of the property•~ ta.ken, 
and while admitting receipt of ca.sh from him claimed tha\ he intended to 
return it to the oivilian whom he wished to teach a lesson. 

Accused sa.w- extensive service as a pilot in tra.naporting aircraft 
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over the dangerous e.nd difficult Assam-China. air routes in the China-India­
Burma Sector. was officially credited ,vith more than 600 ho~rs ot operation­
al flight. and was a.warded the Air"Medal with one Oak I.eat Cluster and 
the Distinguished Flying Cross. , In addition he is entitled to wear the 
Distinguished Unit badge by virtue of a Presidential citation of hia unit. 
Aooording to accused's statement, he flew 158 cargo missions "over the. 
Humpll. 

Pespite accused's excellent military reoord. his actions clearly 
show that he is not mora.lly worthy of' his commission. I recommend that 
the sentence as .,approved by the reviewing a.uthority be confirmed but 
that the forfeitures be remitted. and that the sentence as thua modified 
be carried into execution. 

4. Inolosed is a form of aot:fJ>,u..4~_signed to carry into execution 
the foregoing recommendation. sho id it ~e with your approval. •· 

I 

2 Inola THOMAS H. GREEN 
1. Record of' trial Mljor General 

·2. Form of' action · The Judge Advoce.te General 

-----------~--------­
( _Sentence as approved by reviewing authority confirmed, but forfeitures· 

remitted. Ae modified or~red executed. GCMO 57, 6 ~rch 1946). 

us 






--------

(219) 


WAR DEPARTMENT 
Arrrry Service Forces 

In the Office of The Judge Advocate General 
Washington, n.c. 

SPJGN-CM ~6654 

U N I T E D S T A T E S ) INFANTRY REPLACEMENT TRAINING CENTER 
) 

v. ) Trial by G.C.M., convened at 
) Camp Hood, Texas, ll December 

First Lieutenant HENRY A. 
SCHAROSCH (0-1301693), , 

)
) 

1945. ni.smissal, total for­
feitures, and confinement for 

Infantry. ) one (1) year. 

OPINION of the BOARD OF REVIffl 
HEPBURN,;.0 1CONNOR and MORGAN, Judge Advocates 

1. The. Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi ­
cations: 

CHARGE Ia Violation of the 61st Article of war. 

Specification: In that First Lieutenant Henry A. Scharosch, 
Infantry Officers Replacement Pool, Infantry Replace­

,ment Training Center, Camp Hood, Texas, did, while en­
route from Camp Rucker, Alabama, to Camp Hood, Texas, 
without proper leave, absent himself from his organi­
zation at Camp Hood, Texas, from about 21 June 1945 to 
about 31 July 1945• 

CHARGE II: Violation of the 96th Article of War. 
. . 

Specification 1: In that First Lieutenant Henry A. Scharosch, 
Infantry Officers Replacemmt Pool, Infantry Replacement 
Training Center, Camp Hood, Texas did, at Temple Texas, 
on or about 19 July, 1945, with intent to defraud, wrong­
fully and unlawfully make and utter to F. J. Marek, 
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Temple1 Texas a certain check, in words an~ .figures· as, 
·. follows, to-wit: 

Mott', N. Iak. 

--"J=uly;;;;M,_~l-9__194.i,__ 
,· 

FIRST Comnerci,d ~K 

Mott, N. Dak. 
..QQ. 

Pay To The Order ·O!___F_..__J • ___MAR.EK==-------$5 100 
no 

Five & 100 DOLLARS 

Henry A.·scharosch 
Ol.301693 

and bearing indorsements as follows: 
;, 11F. J~ Marek11 · 

: and by means thereof did fraudulently obtain from said 
F. J. <Mar.ek five and no/100 dollars ($5.00), he the said 
First Lieutenant Henry A. Scharosch then well knolling that 
he did not have and not intending that he should have any 
account with the First Commercial Bank, Mott North Dakota 
or arr:, other bank in Mott North Dakota .for the payment of. 
said check. · 

Specifications 2 to 11: Similar to Specification 1 but dif­
fering as to· dates, payees, places or issue, and amounts, 
as follows: 

Spec. ~ . Payee Place or issue Amount 
, 2 20 Julyl9;45 F.J..Marek Temple, Texas $5 

3 l7 July 1945 Sh1rle:r•s care id. 5 
4 17 July 1945 Eve Mull id. 5 
5 a July 1945 Tur.t' Dinner Club id. 5 
6 
7 

21 July 1945 
23 July 1945 

Turf' Dinner Club 
F. J. Marek 

id. 
id. 

5 
5 

8 
9 

10 

21 July 1945' F. J. Marek 
24 June 1945 Ernest WaITen 

. 28 June 1945 Reed & Hovis 

id. 
~ry,Ala. 

id. 

10 
20 
40 

Cartage Co. 
11 25 June 1945 Victor-M. Hovis id. 20 

·'' Accused pleaded not guilty to, and was found guilty o.t', all Charges 
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and Specifications. He was sentenced to be dismissed the service, to 
forfeit all pay and allowances due or to become due., and to be confined 
at hard labor., at such place as the reviewing authority might direct., 
for five years. The reviewing authority approved the sentence., but re­
mitted four years·of the confinement imposed., and forwarded the re­
cord of trial for action under Article of War 48• 

.3~ Evidence ·for the prosecution: It was stipulated that, at the 
time of the commission of the alleged offenses and at all times since., 
the accused was in the military service of the United States (R. 6). 
Pursuant to orders providing for his transfer to the Infantry Replace­
ment Training Center, Camp Hood, Texas, accused left Camp Rucker, 
Alabama, on 18 June .1945 (R. 6; Pros. Exs. 1, 2). He failed to arrive 
at his new station and was reported as absent w:i. thout leave there on 
21 June 1945 (R• .3; Pros. Ex.• J). On .31 July 1945 he was returned to 
military control at Dallas, Texas (R. ?; Pros. Ex. 4). 

]).)ring his absence accused wrote the eleven checks described 
, in the eleven Specifications of Charge II.· All were drawn on the "First 

Commercial Bank of Mott., North Iakota." On 24 June 1945, he was in 
Montgomery., Alabama, and at the Elks Club in that city he met Mr. Ernest 
Warren., a real estate man., who cashed accused's check in the sum of $20. 
(R. 2.3-24; Pros. Ex. l3). The follow!. ng day., on 25 June 1945., accused 
met Mr. Victor M. Hovis at the Elks Club and induced him to cash a 
check in the sum of $20. Three days later, on 28 June 1945, accused 
came to Mr. Hovis I office and asked him to cash amther check in the 
sum of $40. Mr. Hovis acquiesced and accused made the check payable 
to Mr. Hovis' firm, Reed and Hovis Cartage Company (R. 24; Pros. Ex. 
15). Between 17 and 2.3 July 1945, at Temple., Tex.as, accused wrote and 
cashed eight checks; seven in the sum of $5 and one in the sum of $10. 
Four of these he cashed at the cafe and-beer parlor of F. J. Marek., one 
at the Shirley Cafe, one at the Owl Cafe OYmed. by George Wentzell, and 
two at the ~£ Dinner Club (R. 8-2.3; Pros. Exs. 5-16). 

Accused had no account in the "Conmercial Bank" of Mott, North 
Iakota, at aey time subsequent to 1 May 1945 nor any credit arrangements 
whereby his checks would be honored. Consequently, 'W'hen the checks pre­
viously described were presented to the Commercial Bank for payment, they 
were dishonored. The Commercial Bank was the only bank in Mott (R. 24; 
Pros. Ex. 16) ~ · 

4. Evidence for the defense I A.ceused testified in hi I own be­

h.alt (R. 24). He asserted that he joined the military service on 10 

January 1940 and was stationed in Pearl Harbor at the time of the 

_Japanese attack. In August., 1942, he was sent to Officer Candidate 

School. He lamed in North Africa in April, 1943, and later took part 

in the Sicilian Campaign. During his residence in Africa and Sicily 

he cont:-acted malaria. After being sent to rest camp in England., he 
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returned to duty and took part in_ the Normandy landings. He was in­
,, 	 jured in combat three times and received the Purple Heart. In addi­

tion he was entitled tc> wear the Good Conduct Medal., var.i.ous theater 
ribbons., three battle stars., the arrowhead., and braid denoting a 
di.vision citation trom the French government (R. 29-30., 36). 

He suffered from recurrent attacks of malaria and., after 
leaving Camp Rucker, felt another attack impending. His first stop 
being at Montgomery, Alabama, he went to a hotel and obtained a room. 
After staying in bed two or three days, he got up but was afraid to 
travel. From Montgomery he went to New Orleans where he suffered 
another ·attack. Every time he exerted himself strenuously he had an 

- attack. He finally arrived in Temple, Texas, near Camp Hood, on D 
July but another attack delayed his reporting for duty. He had a 
girl friend in Dallas, Texas, so he proceeded there and .was apire­
hended by the military authorities on 31 July. llir:tng all the inter­
vening period he did not attempt to make any contact with the military 
and did not report for treatment at any Arrrry hospital. He carried a 
supply of quinine lli.th him and attempted self-medication. The Arrey 
medical authorities could do no more for him (R. 26., 30-31., 37-38). 

In defense of his check writing accused asserted that., when 
he was home at Mott in April., 1945., he asked his brother-in-law to 
put $500 in the bank for him. He "had reason to believe• that this 
deposit had been made and drew the checks in question on this 
assumption. In writing the checks he gave his correct name and ad­
dress., presented his identification card, and made no attempt to con­
ceal any pertinent !'acts (R. 27-28). He first learned that the checks 
had been dishonored about 5 August 1945 in a conversation 1lith IIJlajor 
Thatcher." Accused wished to make the checks good but was not allowed 
to send a wire to that end. Major Thatcher instructed him to wait 
until counsel was appointed for him. Defense.. counsel got in touch 
with the accused on 2:> November, and the checks were all redeemed 
about 4 December (R. 28-29., 43). On cross-examination he asserted 
that ha wrote no checks on the account in the period between 10 
April., when he left Mott, am :2.3 June. He had no·i, signed a signature 
card at the bank, never received a bank statel'll3nt., or had any communi­
cation lfith .the bank (R. 31-32). 

It was stipulated that all the checks were redeemed on or 
about 4 December 1945 (R. 44-45; Def. Ex. A). 

Accused's "66-111 ., showing three ratings or Excellent and one of 
Superior, was received in evidence (R. 45; Def. Ex. B). 

5• Rebuttal testimony: Major Richard M. Thatcher was rather 
vague in his recollection of the interview with accused about 6 
August 1945. Major Thatcher denied., .however., that accused made any 
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statement that he wanted to repay the checks (R. 41-42). 

6. The Specification of Charge I alleges that accused was ab­
sent without leave from his organization at Camp Hood, Texas, 21 
June 1945 to 31 July 1945, in .violation of Article of War 61. 

It is undisputed that accused failed to report at Camp 
Hood, Texas, on 21 June 1945, following his transfer and departure 
from Camp Rucker, Alabama, on 18 June 1945. He remained absent 
without authority until apprehended at Dallas, Texas, on .31 July 1945. 
He asserted that en route to his new station he suffered several at­
tacks of malaria which incapacitated him and prevented him franpro­
ceeding. However, he did not contend that he was ill in bed for the 
entire six weeks of his absence, and the evidence shows that in the 
interim he traveled around and at one time reached a town near Camp 
Hood but thereafter p:roceeded away from his destination. Further 
doubt is cast on his defense by the fact that at no time did he seek 
medical attention at Army installations although he was in their 
vicinity on· several occasions. His story is considered to be without 
merit and the Specification is accordingly sustai~ed. 

7. The eleven Specii'ications of Charge II allege that, between 
24 June and 2.3 July 1945, accused made and uttered to various indivi­
duals, with intent to defraud, eleven checks totalling $1:15, and fraudu­
lently obtained that amount in cash, knowing that he did not have and 
not intending that he should have an account in the bank on which drawn, 
for payment. 

The making and uttering of the checks, and the obtaining of 
the face amount thereof in cash, is not questioned. It is also not 
disputed that the checks were presented to the bank and dishonored 
because accused had no account. Accused, however, denies any intent 
to defraud and asserts that in writing the checks he acted under the 
impression that he did have an account. The basis for this miscon­
ception was accused's alleged request, some two months prior to the 
time he wrote the first check,_ that his brother-in-law deposit 
$500 in the bank £or him. Accused testified that he "had reason to 
believe" that his request had been granted. On the other hand, he 
admitted that he had nsvr signed a signature card at the bank, had 
never asked £or nor received any bank statement, and had had no 
communication with the bank. It was within the province of the 
court-martial, as the determiner of questions of fact, to accept or 
reject accused's story, and, by its findings, the court has indicated 
that it preferred the latter course. No good reason appearing why. 
their conclusions should be disturbed, the Specifications are 
sustained. 

8. After testifying that he had requested his brother-in-law 

s 



(224) 

to deposit $500 in the bank, accused atte~ted to _relate the latter's 
reply but objection was sustained on the ground that the brother-in­
law's statement was hearsay. This was manifestly error, for the 
Manual for Courts-Martial provides: 

"Of course the fact that a given statement was or was 
not·made may itself be material. In such a case a wit ­
ness may testify that such a statement was made, but not 
for the purpose of proving the truth of such statement" 
(MGM, 192S, par. 11.3~). . . 

Although no showing was made as to the nature of the brother-in-law's 
statement, it apparently would have tended to show some basis for ac­
cusedIs expressed belief that the deposit had been made. Accused was., 
however., permitted to testify that the reply led him. to such belief. 
Under the circumstances the Board is of the opinion that the erroneous 
exclusion of this testimony did not violate the substantial rights of 
the accused. ,· 

9. wk Department records show that accused is about 28 years of 
age., having been born 22 April 1918 ,in Michigan. Upon completing two 
years of high school., he was employed as a grocery store clerk and as 
a logger for A lumbering company. After joining the Regular Arrrry on 
10 January 1940 and attaining the grade of sergeant., he attended Offi ­
cer Candidate School and was commissioned a second lieutenant in the 
Arm:! of the United States on l December 1942, entering upon active 
duty at that date. On 1 January 1944 he was promoted to the rank of 
first lieutenant. He served overseas an:i was awarded the Purple Heart 
and the Combat Infantryman's Badge. furing his service in the North 
A.frican Theater 01· Operations he oontracted malaria., and upon bis re~. 
turn to this country he was placed on limited service because of chronic., 
recurrent maiaria. By letter to The Adjutant General dated 28 August 

.1945 he submitted his resignation for the good of the service which 

was dinpproved because of pending charges • 


.10. The court was legally constituted. No errors injuriously 
af.recting the substantial rights of the accused were committed during 
the trial. The Board of Review is of too opinion that tha record of 
trial is legally sufficient to· support the .findings o:f guilty and the 
sentence and to warrant confirmation thereof. Di.smissal is authorized 
upon conviction of a violation of Articles. of War 61 or 96. 

Judge Advocate. 

Judge Advocate. 
' V , 

~· Judge Advocate.~_4:n:<, 
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SPJGN-CM 296654 1st Ind 
I •~. lHq .ASF, JAGO, Washington., .D. C. .. \, I J. a ,,,.; _ ~;- .:'·~:.TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 MB¥ 1945, 

there are transnitted herewith :tor your action the record o:t trial 

and the opinion o:t the Board of-Review in the case of First Lieu­

tenant Henry A •.sc:m-osch (0-1.:30169.3), Infantry•. 


- 2. Upon trial by general court-martial this officer was found 
guilty or- absence without leave from his organization from 21. June 
1945 to .31 July 1945, in violation o:t Article of War 61; and o.t 
making and uttering, with intent to defraud, between 24 June and 
23 July 1945, eleven checks totalling $125, knowing that he did not 
have, and not intending to have., an account for their pa;yment in the 
bank on which drawn, in violation of Article of War 96. He was sen­
tenced to be dismissed the service., to forfeit all pay and allow­
ance~ due or to become due, to be confined at hard labor., at such 
place as the reviewing authority might direct, for five years. The 
reviewing authori -cyr approved the senterx:e., but remitted four years 

.ot the confinement imposed., am forwarded-the record of trial for 
action under Article of War 48 • 

.3. A summary of the evidence may be found in the accompanying 

opinion of the Board or. Review. I concur in the opinion of the Board 

of Review that the record of trial is legally sufficient to support 

the .findings and sentence as approved by the reviewing autbori ty and 

to warrant confirmation thereo.t. 


Accused failed to report at Camp Hood., Texas, following his 

transfer there from Camp Rucker., Alabama., and remained absent without 

leave from 21 June 1945 to .31 J~ 1945, when he was apprehended at 

Dallas, Texas. During his absence he drew eleven checks., totalling 

$125, on his home-town bank., in 'Which he had no account, and cashed 

them 'With various individuals and business firms in Montgomery., 

Alabama., and Temple Texas. All checks were redee11Bd prior to the 

trial. 


Accused defended his check writing on the ground that his 
b%'9ther-in-law had promised to deposit $500 in the bank :tor him. 
The circumstances, however., tend to discredit his story~ He ascribed 
his unauthorized absence to repeated attacks or malaria which incapacitated · 
him for traveling. Although accused does suffer from chronic, recur­
rent malaria, it is apparent that it did not prevent him from com­
pleting his change of station. He did considerable traveling during 
his absence but carefully avoided any militar,r installation. 
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Accused bas a cred:1.table wa:r record. As an enlisted man 1n 
the regular anrq he was lUlder attack at Pearl Harbor, and subsequentl1", 
as an of'i'icer, he -wok part 1n the North African, Sicilian, and · 
Normandy landings, during which he receiTed the Purple Heart. He is 
also entitled to wear the Combat In1'antrylllan1 s Badge, the Good Conduct 
Medal, three battle stara , the arrowhead, and braid indicating a 
division citation from the. FretlCh government. 

I recommend that the sentence be conf'irmed but that the 

forfeitures be remitted and that the sentence as thus m:,dif'ied be 

ordered executed. 


4. Inclosed is a form of action designed to carry into e:xee11t1on · 
the foregoing recomnendation, should it meet 1d. th your approval. 

~L_J 
2 Incls THOMAS H. GREEN 


l - Record o! trial Major General 

2 - Form of action ____!he Judge .A.dvocaia General
-----------~~~Q~g As modified ordered executed.{ ~entence confirmed hut forfeitures remitted. 


GC!!O 75, 11 April:: 19®. • ' 
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WAR !EPAJtT'MENT 
(\, Army Service Forces 

In th,/ Office or '!he Judge Advocate Q\....eral. ~2.27)
·Washington 25, D. c. 

SPJGH - CM._296674 
MAY 2 8 1946 

UNITED STATES ') BASE SECTION .. 
) INDIA BURMA TEEA'lER 

v. ) 
·) Trial by G.C.M., convened at Head-

Uajor 
(0-34

CHARIES 
0358), Or

J. TREES 
dnance. 

) 
) 

( quarters, Base Section, IBT, ~ 
465, 29 November 1945. Dismissal 

0 

) and confinement for three (J) years. ( 

OPINION or the BOA.RD OF fli: VJEl'f 
TAPPY, STERN and Tffi\-ETHAN, Judge Advocat_es.· 

l. The Boa.rd o.f Review has examined the record of trial in the case 
of :the officer named above and submits this, its opinion, to The Judge 
Advocate General. ' · · 

2. The accused was tried upon the .following Charges and Specifi­
cations: 

CHARGE I: Violatio~ of the 94th Article of 11a.r.,. 
Specification: In that Major Charles J. Trees, Ordnance, Qf'fice 

.( 	 Strategic Services, Service Unit ,Detachment No. 505, did, 
in conjunction with Captain Carroll c. Garretson, Infantry, 
Office Strategic Servicew, Service Unit, n,tachment No. 404, 
at Rangoon, Burma., on or about 4 July 1945, knowingly' and wil­
.t'ully misappropriate fifty automatic pistols, value or about 
$2000.00 and one suanacbine Gun or the value of about $.'.35.00, 
property of the United states, furnished £or the milita.cy 
service thereof. 

CHARGE II: Violation of the 96th Article of War. 

Specification l: In that :Major Charles J. Trees, * * *, did, 
in conjunction with Captain carroll c. Garretson, * * *, 
at Rangoon, Burma, on or about 4 July 1945, · unlawfully dis­
pose or fUty autan.atic pistols, value of about $2000.00 am 
one submachine Gun of the value of about $.'.3S.oo, propert;r 
of the united States, furnished £or the military service 

. thereof. . ­
Specification 21 In that Major Charles· J. ·Trees, * * *, did, 

at Kyaukpyu, Burma, on or about lS April 1945, unlawfully', 
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conspire with o,ptain Carroll c. c.a.rretson, * * *, to mis­
appropriate fifty automatic pistols, value of about $2000.00 
and one Submachine Gun of the value of about $35.oo, propert7 · 
of the United states, furnished for the military service there­
ot. · 

Speci!ication 3: In that Major Charles J. Trees, * * *, did, 
at Rangoon, Burma, on or about 10 June 1945, unlawfully con­
spire nth captain Carroll c. Garretson, .* * *, to unlaw­
fully dispose of' fifty automatic pistols of the value of about 
$2000.00 and one Subnachine Gun of the value of about $35.00, 
prope~y of' the United States, furnished for the use of the 
military service thereof. 

CF.AR.GE III: Violation of the 95th Article of War. 

Specification: In that Major (ha.rles J. Trees, * * *, did, 
at Eyaukpyu, Burma, during the month of April 1945, lmow­
ingly, vd.lli'ully and 'Wrongfully solicit Sergeant Marshall w. 
Houts, an enlisted man to camnit an offense, to llits to 
unlaw.fully dispose of' by sale, fireanns, property of the 
United States, furnished for the military- service thereof.-

He pleaded not guilty to and 11as found guilty of all Charges and Sf:eci­

i'ications thereunder. No evidence of previous convictions was introduced. 

He was sentenced to dismissal, total forfeitures, and confinement tor three 

years. The reviewing authority approved the sentence and forwarded the 

record or trial for action under .Article of war 48. 


3. The evidence shows that on or about 22 March 1945 accused ns 

placed in command of' the .crakan Unit, netachment 101 at ~ukpyu, India, 

which was a unit of the Office of Strategic Services attached to the Royal 

15th Indian corps·. '!he mission of the unit was to collect all possible 

intelligence of military value, both tactical arid strategical, on the Jap 

forces and to collect all available infonnation concerning political, ad­

ministrative, and econanic plans of both the British and Bumese people 

(R. 42, 44). The unit had a Morale Operations radio station at Orl.ttagong, 
India. Near ~he ~nd of March 1945 accused visited Chittagong to close 
the station and make arrangements to move its equipnent to Akyab. While 
at Chittagong accused was informed by too officer in charged of the station 
that there were about fifty ·pistols which he didn't need and 11'Wbich 'Weren't 
on paper. 11 There was no receipt or anything for them. Accused told the 
officer that he (accused) wanted the pistols for trading purposes (a. 45). 

' 
· About the middle of April· 1945 captain Garretson., a subordina~· offi-. 

cer of ~tachment lOl, was sent to Cltj.ttagong to expedite the closing of 
the station and to arrange for the transport of certain equipment includ:ing 
the pistols above mentioned, from Chittagong to Kyaukpyu (R. 8, 45). cap­
tain Garretson brought the pistols and some other equipment· back to Kyaukpyu. 
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The box containing'the pistols was unpacked in:.i'ront of accused's tent and 
accused had the pistols placed in a foot locker bearing his name. Accused. 
had the balance o! the material taken over nto supply" (R. 8, 45) • .. . 

At :Kyaukpyu about 18 April 1945; Sergeant MarshallW. Houts had a con­
versation with accused and captain Garretson in accused's tent. During this 
conwrsatbn accused asked Houts if he was adverse to making a little extra. 
money. Houts testil'ied: 

"I asked him what he had in mind. He said that Captain 
Garretson had returred f'lrolll Chittagong and had been 

. closing out the camp in Chittagong. He said that ,mile 
there he had found fifty-one .45 caliber pistols and 
that there was no record for them acy place. Major Trees 
said he knew I had been in the FBI and if I muld help 
him out, since I knew the ropes and could advise him., 
he could sell the pistols and would give me one-third 
of' 'Whatever profits were derived from the pistols. I 
told him I ,vasn•t interested in the transaction - I 
coufa. think of nothing any hotter to try to handle than 
pistols. I went back to my tent and thought the matter 
over and decided if' he was trying to sell the pistols 
I shou!d find out what could be done about it. I ,vent 
back to captain Garretson•s tent the following night 
and told him I would help to sell them. 1J3" idea was to 
.find out what they -were going to do with the pis-cois 11 

{R. 19). 

The .following night accused, in the presence of Garretson, told Houts 
that he might have the pistols flown over the hump or if' he was transferred 
to China he believed that he could take them with him in a jeep. Captain 
Garretson said that he ~d heard that .American pistols ~re "worth fra11 500 
to 1000 dollars in Qlina. • • • (R. · 19). . , .. . .. 

Accused and captain· Garretson 'Were trs.nsferred from Kyaukpyu to Rangoon, 
Burma, early in<May 1945 {R. 8). The accused's toot locker. containing the 
pistols was shipped to Rangoon. There ,ra.s a supply roan in the area at 
Rangoon but at the direction of' accused the foot locker was placed in the 
quarters of accused. Early in June 1945 Colonel David A. Hunter relieved 
accused as· commanding officer at Rangoon. Accused bad an ~ortunity to 
discuss the pistols 1dth Colonel Hunter but did not do so. ; e never in­
i'onned Colonel Hunter that he had the pistols and also a machine gun (R.50). 

A night or two betore accused lef't Rangoon, which was about the 9th er 
10th 0£ June 1945, he took.the foot locker containing the pistols.and the 
ma.chine gun to the quarters o.t' captain Garretson, "llhich 'W8re in the same 
building as those occupied by accused {R. 9, '48), and told the Captain 
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nthat this was some equipn.ent he planned to use 'With O:>loml Tun OUng on the 
Tavoy Operation" (R. 9). On the night of 3 July 1945 Sergeant Houts was 
informed that captain Garretson w.;.shed to see him. ·Houts testified in part: 

"Captain Garretson told me that he was being transferred 
the follo-.ing morning from Rangoon to Kandy, 03ylon * ·* * 
and told me to drive a jeep to my quarters and -wait till 
he called me again. About 9 o'clock Captain Garretson 
called me and I drove the jeep over to his quarters. At 
that time he said he thought he had found a safe way to 

· dispose of the pistols. . He said it was Colonel Tun OUng 
in Rangoon. So Captain Garretson had the room boy put the· 
box containing the pistols in the jeep and I drove it to 
Colonel Tun Qung' s house. Vihen 1'18 got there Tun Oung 
came out on the porch. Captain Garretson said to O:>lonel 
Tun Cung, "You remember Sergeant Houts?" The colonel said 
he did. captain Garretson said, "He I s the fourth man on 
the deal***" (R. 20). 

The pistol's 1'/ere removed from the jeep. Houts left Captain Garretson at 

Colonel Tun Oung1s and drove the jeep back. Captain Garretson testified 

that , he and Houts delivered the pistols to Colonel Tun Oung after dark on 

3 July 1945; that he did not notify Cblonel Hunter of the delivery; and 

that he left Rangoon the next day (R. 12, 13). 


On 15 July 1945 Sergeant Houts returned to the hol!B of Colonel Tun Cung 
and informed him that he had received a camnunication from Captain Garretson 
and that Houts was to recover the pistols. Tun Oung 1s roan boys excavated 
in the yard 0£ 'l'un Oung' s house and uncovered a !oot locker bearing the name 
ot accused. It was the same foot locker that had been delivered to Tun Oung 
on the evening of 3 July 1945. The box contained pistols and a subnachine 
gun. Houts put the box in a jeep and drove it to headquarters (R. 20, 21). 
At the time Colonel Hunter assumed command at Rangoon an inventory was 'bade 
of· everything" and be assumed responsibility for that equipnent. The fi!ty 
pistols and the sue.machine gun in accused• s foot locker were not included 
in ,the inventory. A!ter the pistols aM sue.machine gun "Were returned to 
headquarters by- Houts they were picked up on the inventory- (R. 56). 

The fifty pistols and the sul:ma.chine gun were the property o! the United 
states, tumished !or the use of. OSS and 11ere of the aggregate value of about 
$2,~oo (Pros. EX. 1). The 01'i'ice of s.trategic Sertice1 recelved Army items 
direct from tba service of Supply. 'nle mission of OOS in the India-Durma. 
Theater was & military one (R. 25). 

4. Accused elected to take the stand and testify under oath~ He ad­

mitted that Captain Garretson brought the firearms to Kya.ukpyu at his dir­

, Getion; that he kept them in his quarters; that they were shipped to him at 
Rangoon; and that he delivered them to captain oarretson -short~ before 
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accused depart~d Rangoon. He denied that he ordered the 1'1reanns delivered 
to Tun Qung and that he conspired with Captain Garretson to unlawfully dis­
pose of them. He also denied that he solicited the aid of Sergeant Houts 
to dispose or them, but admitted that there was a conversation •in funtt in 
his tent bet1Veen himself and Sergeant Houts concerning the fact 11that it was 
a lot of pistols and they would be worth a lot in China" (R.46). 

After accused arrived in Rangoon he planned the "Tavcy" operation. It 
1tas orginally planned in Kyaukpyu in the middle of April, a 118ek ai'ter he 
received the box of pistols. The operation was to set up a naval base oft 
the coast of Burma near Tavoy as a base from which to work. Tun 0ungts 
part in the operation was to furnish accused agents and trained Burma 
.fighters. Accused agreed to furnish all the equipment necessary for the 
operation - boats, a:rms, food, clothes and &lllllunition. It was necessary 
to submit the operation to authoritie.s at Kandy for approval but it ira.s not 
approved at the tillle accused was transferred !ran Rangoon. Accused was on 
friendly terms nth Tun OUng and had had personal business dealings with him 
(R.42-52). '.Iun oung was a Burmese-British officer who before the war had 
been the British superintendent o1' police in various parts of Burma and an 
undercover British agent. Later 'When the Japs occupied Burma he volunteered 
to remain in Burma Tihere he obtaimd information for the British. Ha has 
an English wife 'Who was in a Jap prison camp. One of the purposes or the 
Tavoy operation was to capture that prison camp and free the 1li.fe of Tun 
OUng (R.30.,39). 

5. Accused stands conrlcted of (a) misappropriating and conspiring to 
misappropriate 50 pistols and one submachine gun, property of the United 
states., furnished for the military service thereof; (b) unlawfully disposing 
and conspiring to dispose o1' the same property; and (c) soliciting an Ell­

listed man to unlawfully dispose of the same property. 

!• In discussing these several offenses, it is advisable to consider 
together the misappropriating (Chg. I, Spec.) and the coilspirac;y- to mis­
appropriate (Chg. II, Spec. 2). Misappropriation means devoting property to 
4n unauthorized purpose by one ha~ lawful control or supervision thereof 
(MCM., 1928., sec. 150,!). Accused properly received possession of the small 
arms but since the property-belonged to the United states and was intended 
for use in the military service, accused should have established appropriate 
records to reflect his possession thereof and accountability therefor. Not 
only did he fail to do this but he also kept the small anns in a locker in 
his O'Wil quarters and refrained from turning them over to the supply room of 
his organization although he did deliver other equipment including fire arms 
received from Chittagong to supply. Finally, when Colonel Hunter succeeded 
him as commanding officer of the detachment., accused not only left the or­
ganization without informing Colonel Hunter. of the existence o! these arms 
but he in fact turned them over to captain Garretson. All of this conduct 
vras consistent with an intent personally to appropriate these arms. No 
attempt was made· b:y accused to follow custanary practices or turning over 
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all accountable equipment to his successor and thus terminate his responsi­
bility tµerefor. 'Mlen m add to the foregoing the test~ony of Houts that 
ac~~sed expressed the intention of appropriating these small arms to his own 
use, it becomes clear that the court• s findings of guilty of the Specification 
of Olarge I was amply warranted. 

If the conviction of conspiracy to misappropriate is to be sustained, 
, the proof must establish that accused and Captain Garretson agreed to mis­

appropriate these pistols and cQllllllitted an overt act in furtherance of that 
agreement (United states v. Kissel, 218 US 601; United States v. Robinovich, 
238 US 78; HYde v. United states, 225 US 347). The conspiracy is alleged 
to have occurred on or about 15 April 1945 at Kyaukpyu, Burma, It was at 
that time and place that accused (a) received possession of the small arms 
and other equipment brought from Chittagong by Capta:i.n Garretson; (b) indi­
cated to Houts that he and Garretson were going to sell the pistols for their 
personal.aggrandizement and (c) stored the pistols in a footlocker which he 
retained in his possession although he turned the other equipll1!3nt including 
shotguns and carbines obtained from Chittagong into the supply room. Accused's 
~ubsequent conduct in refraining from informing his successor, Colonel 
Hunter, of the existence of these pistols and in turning them over to Garret­
son instead of Colonel Hunter amply demonstrated that ltls overt act of 
taking pe,rsonal possession of the.se arms on or about 15 April 1945 was in 
furtherance of the agreed plan to make personal disposition of them for the 
benefit of accused and Captain Garretson. Accordingly, the court 1s findings 
of guilty of Specification 2 of Olarge II "We re sustained by the evidence. 

(b) Next m consider accused 1s alleged unlawful disposition of the 
pistols .(Chg.II,Spec.l) and his alleged conspiracy with OLptain Garretson to 
dispose of them (Chg.II,Spec.J). More exactly, it is alleged that on 10 
June 1945 accused conspired with Captain Garretson to dispose of these small 
anns and that on 4 July 1945, acting in conjunction with Captain Garretson, 
he did dispose of them. The evidence shows that on 9 or 10 June 1945, some 
two months af'ter accused had obtained possession of these arms and had indi­

_cated his intention of disposing of them for personal benefit, accused left 
his detachment at Rangoon; having been. succeeded as commanding officer by 
Colonel HUnter. Prior to his departure he turned the pistols over to Cap­
tain Garretson who thereafter retained possession of them for approximately 
a month.· '.lhey were never turned in as organizational equipment nor was 
Colonel Hunter, who ms present for several days before accused left Rangoon, 
ever info:nned of the existence of these pistols either ]Jy accused or Qi.ptain 
Garretson. Such facts amply warranted the courttin inferring the existence, 
on or about 10 June 1945, of an agree?Mnt between accused and Captain Gar­

.retson to dispose of these anns. · · 

Accused's act, on or about that date, of turning the weapons over to 
captain Garretson constituted the necessary overt act toe stablish the con­
spiracy if' in fact it was dom in furtherance of the plan to dispoee of these 
arms. That it ns done in furtherance of the scheme is established by' the 
fact that about a month af'ter Qi.ptain Garretson obtained poeseasion of these 

-6­



(2.33) 

pistols, he, accompanied by.Houts, delivered them to Colonel Tun Qung 
vd.thout informing Colonel Hunter thereof and at the time. of delivery told 
TUn Oung that Houts was Rthe fourth man on the deal." Routt~ testimony that 
Garretson made this statement was cqmpetent evidence against accused since 
declarations made by a co-conspkator in. pursuance of the conspiracy and be­
fore consumation thereof are ~dmissible against a c~nspirator on trial al­
though made outside, his presence (Y:harton's Criminal Evidence, 11th ed., Vol. 
2, sec. 709). Considering the evidence of conspiracy before the court, it 
was amply warranted in concludine that, si.nce Hout.s was the "fourth man 11 and 
captain Garretson and Tun Oung constituted two others, the accused who had 
enginae~d retention of possession of the arms £or several months, must be 
the remaining conspirator in the scheme. Thus, it is apparent 'that delivery 
of possession. of these anns to Captain Garretson on 9 or 10 June 1945 was an 
overt act ·in furtherance o.f the plan subsequently to dispose or them to Tun 
OUng or to some third person. · 

It is apparent £ram the foregoing that the evidence sustains the court's 
findings of guilty of Specification 3 of Charge II unless the :results -of the 
trial of Captain Garretson vm.ich -was held prior to accused's trial prohibits 
such a conclusion. In a separate trial concluded on 16 October 1945, over 
a month before'the instant trial, 03.ptain Garretson was acquitted of a Speci­
fication wiµ.ch alleged that near Kyaukpyu, Burma, on or about 15 April 1945., 
he conspired with accused (Trees) and Houts wrongfully to dispose of these 
small arms ( OJ: 307375, Garretson). It is well established that if one of 
two conspirators· is acquitted of a conspiracy., the otl:e r must also be ac­
quitted because no man can conspire with himself (Morrison v. California, 
291 US 82., 78 t. ed. 664; Worthington v. United States., 64 Fed. (2d) 936; 
auth. coll. 72 ALR 1186 and 97 ALR 1316; 11 ·Am. Jr. sec. 27; Wharton's 
Crimine,l Law, 12th ed•., Vol. 2, sec. 1677). 'lllis rule is the same if the 
acquitted conspirator was tried in a separate trial (Miller v. United states, 
277 Fed. 721). However., it is apparent !rom the Specifications that the 
conspiracy o! which Garretson was acquitted was not the same conspiracy for 
which accused was here tried. As stated above, Garretson -was acquitted of 
conspiring to dispose of these arms with accused and Houts on 15 April 1945 
at Kyaukpyu, Burma. In the present trial, accused is charged with conspiring 
with Garretson at Rangoon., Burma., on or about 10 June 1945,·wrongfully to 
dispose of the small anns.. Thus, the conspiracy here charged occurred at 
ancither place and soma two months after the conspiracy of which· Garretson 
'Was acquitted. Accordingly., since Garretson was acquitted of a conspiracy 
different from the one here charged, his acquittal has no legal relation · 
to or effect on the conspiracy here involved. 

From the evidence before it, the. court :nas not only warranted in 
\ 

con­
cluding,tha"t1 the consp~acy to dispose of these 1Veapons existed on 10 June 
1945., but furthennore., was entitled_ to conclude that the conspiracy continued­
to the time Garretson dispQJJed of the veapons to Tun OUng. The ac:ts of Gar- .. 
retson as a ea-conspirator-a.re chargeable to accused and accordingly he is 
legally responsible for the substantive offense committed when Garretson 

-7­

http:ea-conspirator-a.re


turned the weapons over to Tun OUne. Clearly, such conduct in view of all 
the circumstances here present constituted a wrongful disposal of these arms. 
Accordingly, the record of trial sustains the finding. of guilty of Specifi­
cation l of Charge II. 

(c). There repins finally for consideration ·the offense alleged in 
the ::ipecification of Charge III, i.e. that the accused wilfully and wrongfully 
solicited Sergeant Houts to commit a military offense, to wit: unlawfully . 
dispose of the small arms. Not only are solicitations to commit certain acts 
denounced as crimes by the civil law (Wharton's Criminal Law, 12th ed., tql.:~
l, sec. 218)., bit such conduct constitutes a military offense when in fact:·'··;1 
it is violative of the proscriptions of Articles of War 95 or 96 (CM 226156., · 
Young, 15 BR l; O.! 256407., Jaycox, 36 BR 269). It is violative of Article 
of 'Viar 95 for an officer to solicit funds from an individual in exchange for 
assistance to be rendered by the officer in securing the individual employment 
'With the United States (Young, case., supra), or for one officer to solicit . 
another of.ricer to make a false official statement (Jaycox case, supra). In 
our opinion, it is similarly dishonorable., under the proscription of Article 
of war 95., for an officer to solicit an enlisted man of his command to engage 
in the wrongful disposition of military equipment. 

Sergeant Hout•s testimony established the solicitatLon alleged. It ?ra.S 

denied 'by accused although he did admit that at the time and place alleged., 
there was a conversation "in fun• between him and Sergeant Houts about the 
number· of pistols and their value ii' disposed of in China. With such evi­
dence before it., it was for ·the court initially to determine the credibility 
of the witnesses and the testimony to be believed. W3 cannot say that the 
court erred in finding as it did upon this evidence. The record of trial 
sustains the 1'indines of guilty of the Specification of Charge III. 

6. War Department records show tm. t· accused is 30 years of age,· is 
married and has two children. He was· appointed a second lieutenant, Field 
Artillery., Officers• B3serve corps, in 1936. He was promoted to first lieu­
tenant in 1940 and transferre? to the ·Ordnance in the same year. ~ his own 
request he was ordered to active duty for one year effective 15 November 19~ 
and has been on active duty since that date. He was promoted to captain 

l February' 1942 and to his present grade on 28 October 1942. He is a gradu- , 
ate of Purdue University. He served in the European Theater of Operations 
from 12 August _1942 until September 1943 'When he was returned to this countzy 
and assigned to the Parachute School, Fort Benning, Georgia. In August of 
1944 he was assigned to the Office of Strategic Services and in October 1944 
ns assigned to the \'ilst Coast Training Center at Ne,vport Beach; California. 
A,ccording to accused, he arrived in the India-Burma Theater on 22 February 
1945. In civilian lil'e he operated a oompacy engaged in manufacturing 
navoring extracts for beverages. There is nothing in the ·War D3partment 
records to indicate that he as ever previously convicted of any offense. 

7. NUmerous cammunications., including letters f'rom Masers, Brubaker 
and Roclchill, warsaw, Indiana., counsel for accused., have been received and 
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considered by the Board of Review and are forwarded herewith. Further, 118 . 
have considered a 11Report of Investigation for Major Charles J. Trees, 
0-340358., n dated 13 February 1946 made by Kajor William P. King and Captain 
Robert L. Bohlen, and submitted on behalf of the accused. On 10 April 1946 
a full hearing before the Board of Review was accorded counsel for accused 
at which Lieutenant Canman~rek A. Lee of the British Navy and James· R. 
Withrow., Jr•., a former officer attached to the Office of ~rategic Services,. 
appeared and offered infonnation as to OSS activities and its attitude toward 
the expandability o! military equipment furnished to it. 'Written statements· 
subsequently made by these two persons and submitted to the Board of Review 
are also forwarded herewith. 

a. The court was legally constituted and had jurisdiction of accused 
and the offenses. No errors injuriously affecting the substantial rights 
of accused viere committed during the trial. In the opinion of the Board 
of fleview the record· of trial is legally sufficient to support the .findings 
of guilty and the sentence and to warrant. confirmation of the sentence. 
'lb3 sentence imposed is authorized upon conviction of a violation of Article 
of 11ar 94 or Article of War 96 and dismissal is mandatory upon conviction 
or a violation of Article or 11ar 95. 

.Advocates~ 

Advocates. 
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JAGF CM 296674 	 1st Ind 

WD, JAGO, Washi~gton 25, D • C • ,JUL 1 5 i94S 

TOa Under Secretary· of War 

1. Pursuant to·Executive Order No. 9556, dated NJ.ay 26, 1945, 
there are transmitted herewith for your action the record of trial 
and the opinion of the Board of Review in the case of Major Charles J. 
Trees (0-340358), Ordnance Department. 

2. Upon trial by general court-m.a.r.tial this officer was found 
guil-ty of knowingly and willfully misappropriating 50 automatic pistols 
and one sub-machine gun, property of the United States, furnished for 
the military service thereof, in violation of Article of War 94J of 
wrongfully disposing or the same property; of unlawfully conspiring 
with a fellow officer to misappropriate the same property; and of 
conspiring with the same fellow officer unlawfully to dispose of the 
same property, in violation of Article of War 96; and of knowingly, 
willfully, and wrongfully soliciting an enlisted man to commit an of­
fense, to wit, unlawfully to dispose of the same property by sale, in 
violation of Article of War 95. He was sentenced to dismissal, total 
forfeitures and confinement at hard labor for threeyears. The review­
ing authority approved the sentence and forwarded the record of tril.l 
for action under Article of War 48. 

3. A complete summary of the evidence may be found in the ac­
companying opinion of the Bo~d of Review. The Board is of the opinion 
that the record of trial is legally sufficient to support the findings 
of guilty and the sentence and to-warrant confirmation or the sentence. 
I am not in agreement with the opinion of the Board of Review. 

4. The evidence, briefly summarized, shows that about 22 March. 
1945, accused assumed command of a unit ·or the Office of Strategic 
Services, located at Kyaukpyu, India. A few days later he went to 
Chittagong, India, to close a radio station there and to arrange for 
disposition of the equipment. The officer in charge of the radio 
station advised accused that he had 50 surplus pistols which were not 
accounted for "on paper." Accused stated that he wanted the pistols 
for trading purposes - apparently for the purpose of delivering them. 
to officers of the British Army in exchange for other property or 
services. Some two weeks later a Captain Garretson, a subordinate in 

"acc·used's 	unit, under orders, went to Chittagong, secured the pistols, 
a sub-machine. gun and. other equipment and brought them to I~yaukpyu. 
At Kyaukpyu the pistols and mac~ne gun were placed in a foot locker 
which in turn was placed in accused's tent. The other equipment was 
turned in to the unit supply room. 

A Sergeant Houts, a college graduate and a former member of 
the Federal Bureau of Investigation, who was at the time a member ot 
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accused's unit, testified that about 18 April 1945 he took part in a 

conversation in accused's tent in the course of which accused asked 

Houts if he wanted to make some money and proposed that Houts arrange 

for the sale of the. pistols•and machine gun. Houts testified that 

Garretson later stated that he might have the pistols and machine gun 


· taken into China; and that Garretson remarked that they might be sold 
in China for $500 to ~l,000 apiece. In his testimony at the trial ac-, 
cused stated that conversations of the tenor described by Houts had .. 
taken place but that the remarks concerning disposition of the pistols 

. and machine gun were made wholly in jest. 

Early in May 1945 accused and his unit were transferred to 
·Rangoon, Burma•. The foot locker containing the pistols and machine gun 
was shipped to Rangoon and there again placed and kept in the quarters 
which accused occupied. i;;arly in June accused was relieved as com­
manding officer of the unit by a Colonel Hunter. Accused did not dis­
cuss the pistols and machine gun with Colonel Hunter. 

. . \ 
_Acdused was ordered to duty in India and about 9 or 10 June 

1945, a d~y or so before his departurefor his new station, delivered 
the foot locker containing the pistols and machine gun to the quarters 
occupied by Garretson, in the same building. At the time of the delivery 
accused told Garretson that the pistols and machine gun constituted 

. equipment which accused planned to use with a Colonel Tun Oung on the · 
"Tavoy Operation. 11 · 

On the night of 3 July 1945 Sergeant Houts and Garretson 

took the pistols and ma.chine gun to a .dwelling occupied by Colonel 

Tun Cung and lef:l; them there. The weapons were buried in the yard 

near the dwelling. About 15 July the weapons were recovered through 

Sergeant Houts and delivered to the supply room of the unit. 


Colonel Tun Oung was an officer of the British .Army, educated 
in England, who had been a British superintendent of police in Burma 
prior to the war and who during the war had remained in Burma as an 
undercover British agent. He wa.s married to an English woman who during 
the ¥rar was incarcerated ins. Japanese prison camp at Ts.voy, Burma.. 
Accused testified that prior to and after his arrival in Rangoon plans 
were made within his unit and with the British to·arm and equip an ex­
pedition for a rs.id on Tavoy for the purpose of securing information 
and liberating the wife of Tun Oung and other prisoners. The plans' 
were s~bmitted to higher headquarters for approval but prior to his 
departure from Rangoon no notice of approval had been received. 
Garretson was the Operations Officer for the unit and accused turned 
the pistols.and machine guh over to him for use in equipping the· 
expedition. Accused denied any intention to mi sap pro priate the arms. 
He also· denied llaving solicited Sergeant Houts to dispose of them and 
denied knowledge of the actual deli~ery to Tun Oung. 

11 
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The evidence shows that the Tavoy operation was in fact disap­
proved but that notice of the disapproval did not reach Rangoon until 
after the departure of accused frora that city. · 

5. Subsequent to the receipt in this office of the record of 

trial consideration has been given to written and oral statements by 

Mr. Ja.raes R. Withrow. Jr •• formerly an officer of· the Navy conn'ected 

with the Office of Strategic Services In Burma. and of Lieutenant Com­

mander Derek A. Lee. an .American citizen. but an offtcer of the British 

Royal Navy. who was also connected with the operations of .the Office 

of strategic Services in Burma. The statements·of these individuals 

support in detail the testimony of accused concerning the planning of 

the Tavoy operation and the appropriateness of utilizing the firearms 

in equipping the expedition. They have stated that the method of 

handling the pistols and machine gun was not, under the conditions then 

prevailing in Burma, unusual or indicative of any fraudulent purpose. 


6. There is evidence to support the findings of guilty, but I am 

not convinced that the transactions involving the weapons were attended 

by any intention on the part of accused to defraud the United States or 

to profit financially. The circumstances are consistent with the con­

tention of the defense that the pistols were held and delivered to 

Garretson only for the purpose of advancing the interests of the United 


. States and furthering military·operations against the Japanese. The 
methods used were, of course,·irregular but the surrounding circum­
stances must be given due weight. If the testimony of Sergeant Houts 
is taken at its face value it is indicative of a dishonest purpose on 
the part of accused. The conversations were. however, susceptible of 
the interpretation placed upon them by accused ~d I do not find in the 
attendant circumstances any .substantial support for the theory of fraud. 
It does not appear that at the time the weapons were turned over to 
Garretson accused knew that the Tavoy operation had been disapproved• 

. Garretson was the Operations Officer for the unit and if the weapons 
were to be used in equipping the expedition the delivery t~ Garretson 
was a normal and not an implicating step. In so far as the record 
shows accused did not know what happened to the arms after his own de­
parture from Rangoon. The ini'erence that Garretson delivered the-arms 
to Tun Oung by prearrangement with accu~ed is tenuous and is no stronger 
than the rest of the proof. 

7. This is a case which requires your action under the 48th 
Article ot War and it is our duty, therefore, to weigh the evidence . 
and determine what ought to be done. My study of the record of trial an·d 

-the 	additional matters presented do not convince me that guilt has been 
proved beyond reasonable doubt and accordingly I recommend that the 
findings of guilty and the sentence be disapproved. 

a. I am inclosing alternative forms of action. Form
. (

:A is designed 
to disapprove the findings and sentence. Form Bis designed to confirm 
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the sentence, remit the forfeitures, reduce the term of confinement to 
two years and to direct execution of the sentence as thus modified, 
as recommended by the Board of Review. 

3 Incls THOMAS H. GREEN 
1. Record of trial Major General 
2. Form A - form of action The Judge Advocate General 
3. Form B - form of action 

( findings and sentence disapproved. OCMO 2.35, 2.3 ~uly 1946)• 
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WAR DEPARTMENT 
Army Service Forces 

(241)In the Office of The Judge Advocate General 

Washington, D. c. 


SPJGK - CM 	296759 
l FEB 

UNITED STA.TES 	 ) ARMY AIR FORCES 
) EASTERN FLilNG TRA~NING C01MAND 

v. ~ Trial by G.C.:M., convened at 
First Ueutenant JOHNNY M. ) Turner Field, Albany, Georgia, ' 
DAVIS (0-1554161), Ordnance ) 10 December 1945. Diamisaal, 
Department. total forfei turea am confine­~ ment for two (2) years. 

---·--------------------------­OPINION of the BOA.RD OF REVIffl 
MOYSE, KUDER and WINGO, Judge Advocates. 

~---·------------------------.­
l. The record of trial in the oa.ee of' the officer named above 

ha.a been examined by the Boa.rd of Review and the Board aubmita this, 
i ta opinion, to The Judge Advooate General. · 

I 

2. The aoouaed was tried upon the following Cha.rge1 and Specifica­
tions a 

CHARGE Ia 	 Violation of the 93rd Article· ot War. 

Spe'oifioation la In that First Lieutenant Jo~ M. Davia, 
Squadron C-1, 2109th A.AF Bau Unit, Turner Field, Albany, 
did, at Birmingham, Alabama, on or about 31 July 1945, with 
intent to defraud, falsely make in its entirety, a certain 
check in the following words and figures, to..-ita 

THE CITIZENS AND SOUTHmN BANK .-------- ­
OF ALBA.NY 

ALBA.NY• GA. __3_l_J_w._.z____l9 45 
PAY 
TO THE 
ORDER OF Cash-------------~------~----~---. $20/00 

-
Twent & no 100 -~---------------------------------- DOLLARS· 

Rex E. Grimm 
lat Lt•• 0-1560200 

Indoraeda 	 Sqd "B" 
2109-B.U. 
'.l'urner Field, Ga.. 

which 1aid oheclc wu a writing ot a priTate nature, whioh 
might operate to the prejudice ot &110ther. 



Spec. 

2 

s 

4 
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Notea Specifications 2, 3 and 4 a.re similar in fonn to Specifica­
tion l and ve.ey ma.teriall;y therefrom only with respect to desig­
nation of drawee bank, which in each Specification ia alleged 
to be "Ba.nk of Independence, Independence, Mis1our1•, a.nd 
place of offense, date of offense, date.of check, amount of 
check, designation ot drawer and indorsement, as follows• 

Place of 
Offense Date ot Offense Date of Check Amount Drawer Indorae­

ment 
Albany, · 8 August 1945 na Aug•. 1945n $50.00 •Raxdel E. _Grimm 


Georgia 0-1560200, Sqd- None 

B-Turner Field• 


Albany, 11....,.Auguat 1945 "A~g 11-1945" $50.00 11.Re:xdel E. Grimm "Rexdel 
.,Georgia 0-1660200-Sqd- E. Grum•. 

B•Turner Field" 
· Columbus, 9 August 1945 119 Aug 1945" 

'. 
$50.00 •Re~del E. Grimm No.ne 

Georgia 0-1560200" 

CBABGB II• Violation of the 96th Article of War. (llnding of 
not guilty). 

_Specifications {Finding of not guilty). 

He pleaded guilty to and we.a found guilty of Charge I and i te 
Specifications and he pleaded not guilty to and was found.not guilty of Charge 
II and ita Specification. No evidence of any previous conviction was intro• 
duced. He waa sentenced .to be dismissed the aervice, to forfeit all pa;y 
and allowances due or to become due, and to be confined at hard labor for 
two yeara. The reviewing authority approved the aentenoe and forn.rded tbs 
record of trial for action under .Article of War 48. 

3. Evidenoe for the prosecution. 

It wa.a stipulated between the accused, hie counsel I.Ild. the personnel 
ot the prosecution that "the accused at no time enr secured permission or . 
authority from Ueutenant Rexdel E. Grimn, sometimes known as Rex E. Grimm, 
to sign the name of the said Lieutenant; GriDm to any oheok, ba.nk draft or 
other paper of any description whatsoever" {Ex. H). 

· On 23 November 1946 at Turner Field. Alba.Dy, Georgia, aooused sub• 
soribed aild swore to a statement, offered-by the prosecution and admitted 
in evidenoe without objection (R. e;, E!Jc.A), which reads in part as .follows• 

"I, lat Lt. JOHNNY M. DAVIS, ASN 0-155416, after having been 

duly warned ot my rights and the Twenty-Fourth Artiole of War read 

and explained to me, do hereby make the .following statement ot my 

own tree will. volimta.rily and without coercion or duress. 
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nan or about July 28th I waa put on orders to proceed to 
Birmingham, .Alabama to piok: up fifteen government vehicles to re­
turn to this station. Whi:le at Birmingham, Alabama I ca.shed one 
oheok in the name or Rex E. Grimn for the aum 0£ $20.00 at Gafford 
Tire and Battery Company Ino., 23rd Street, Avenue F, Birmingham, 
Alabama. · Then a.:t'ter receiving the money returned to Turner Field, 
Georgia, not hearing &.Icything else a.bout the check until about 8 
October 1945. 

"I met Rex Grimm while attending school at Aberdeen., Maryland.. 
I oa.me- back to Turner Field and oaahed two checks ea.oh tor fifty 
dollars (#50.00) at the F1rst State Banlc in hia name. Theae oheo.Jc.s 
were ca.shed approximately three months ago and were drawn on the 
Bank. 0£ Independence, Independence, Missouri, at which bank I knew 
that the real Rex Grimn had an account. Both of these cheoks were 
payable to oa.sh. 

"On or a.bout 9 August 1946, I also cashed another oheok for . 
$50.00 at •he·Columbus Bank'and Trust Company, Columbus, Georgia, 
to whioh I signed the name and aerial number of Rexdel E. Grimm. 
On another oocaaion I wrote a oheok for twenty-five dollars ($25.00), 
pa;yabl e to Ca~h and signed with the name and seria.l number 0£ Rexdel 
E. Grimn and oaslied 1t at the Post Eicohange, Fort Benning,· Georgia. 

11 I had full knowledge when I signed Rex E. Grimm• s name and 
I was sober and sane when theae aota were committed. I have oom­
munioated with Lt. Grimm at the A.P.o. address given for him by-the 
Post Legal Officer at Turner Field and in the belief' tha.t Lt. Grimm 
had suffered a pecuniary loss due to my actions, I sent him a Post 
Office Money Order in the amount of Two Hundred Twenty Dollars 
($220.00}. I now understand that Lt. Grimm did not incurr losaes 
due to rrv aotions and 1 t is my wish that the money be sent to the 
ban.Jc.s or bank suffering such loss. •••n 

"My aotions are the result of extreme neoesaity' and I now he.Te 
no'other desire thali to bring this matter to a conclusion as soon as 
poHi'ble. · I have ma.de every attempt to restore myself to the good 
tai~h and oontidenoe of everyone concerned by remitting the amount 
or all these cheoks to Lt. Grimm. Because my wife and our child are 
ot necessity' implicated in· anything related to me, I am willing to 
autter just punishment but request that some oonsideration be ma.de 
ot rrv persoD&l. repentance." · 

In support of this confession the·proaecution introduced four 
oheok:a into evidence without objeotion (Ex:a. B,C.,D and E). Exhibit B 
corresponds in all_materi~ respects to the check described 1n Speoifioa.­
tion l of Charge I, Exhibit C to that described in Speoitioation 2, 
Exhibit D to that deaoribed in Specifioati~n ~. a.nd Exhibit E to that 
described in Specifioation 4. 

4. Evidence for the defense. 
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. Aooused, after having been apprised of hia right,, elected to 

make a sworn statement (R. 8). He testified that h~ enlisted in the 

service 12 July 1935, rose to the grade of technical serg~ant, and sub­

sequently became a commissioned officer "by going to Officers• Ca.ndidate 


. Sohool.11 (R. 9). In December 1944 he incurred a. debt of $400 in order to 
"help pay11 a hospital bill for his father. His baby a.lso became ill. He 
borrowed ,300 at Fort }eyers· 11to pay some neoessa.ry bills 11 (R. 9). His rent 
was $110 a. month, and "'living conditions" were 11high11 {R. 10}. He borrowed 
some money from the Albany Bank in Georgia. to "repay my debt, 11 and also 
borrowed i75 from the Red Cross at Aberdeen, Maryland (R. 10). He repaid 
the Red Cross, a.nd borrowed from an "individual" to repay the Alb~ Be.n1c 
· (R. 10-11 ). 11 I had to pay the individual back so I wrote out a. check 

using Lieutenant Grimm's signature, and paid back the money" (R. 11). He 

had seen Lieutenant Grimm's signature in ca.rd games (R. 11,12), and copied 

his seria.l number from his footlocker to "use it" (R. 12). He·wrote, 

signed with Lieutenant Grimm's signature a.nd aaahed the checks admitted in 

evidence u Exhibits B, C, D and E (R. 11,12). 


War Department Adjutant General's Office Form 66-2, 11AA.F Officers• 
Qualification Record," pertaining to accused, na offered by the defense 
and admitted in evidence without objection (Eic. G). This exhibit was a 
true copy of his record ,end showed he entered active cormnissioned aervice 
6 Ma.rah 1943 at Aberdeen Proving Ground; :Maryland. Between that date a.nd 
11 April 1945 his efficiency ratings were successively as tollowst 6 month.a, 
11excellent11 J 8 months, "superior"J 2 months, "excellent"J 6 montha, 11i.6 11 J 
l month, "very satisfactory11 J 2 months, "excellent". r 

The deposition of Captain Andrew B. Marion. Camden, South Carolina. 
we.a offered in evidence by the defense and admitted without objection (Ex. 
I).· In his deposition Captain Marion stated that accused wa.s A.ssistant · 
Ordnance Officer from June i945 to October 1945. during which time Captain 
Marion was Base Ordnance Officer a.t Turner Field, South Carolina. While 
he was thus aesociated with Captain Marion aocuaed was "Tery &ttentive to 
his duties" and "well informed and of good aound judgment in both technio&l 
a.nd non-technical ma.tters. 11 Captain Marion gave aocu.sed "a wide range of 
authori~ in the duties which I delegated to him and always received loyal 
and efficient performance by him. At no time during 7q as-socia.tion with 
Lt. Davia did I find any reason to doubt his honesty and integriey. On 
the contra.ry, I found him to be very _careful with the govermnent equipment 
over which he had supervision and control. It waa my opinion then. and ia 
D/Jff• that Lt. Davis was thoroughly dependa.ble and honest in perf9rmance ot 
his t.rmy duties .during this period. u 

5. The forgeries alleged in the Specifications ot Charge I were ad­

mitted by the plea of guilty and were proved by a.ccuaed 1 s confession aD:l 

by the checks admitted in evidence. The ohecka were fa.lse. ai:z;u,e they 

were signed with a name not that ot accused, and they woul.d,· if genuine, 

apparently impose & legal liability upon the purported dra.wer. Fraudulent 

intent admitted by the plea ot guilty ia established by evidence that 
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aoouaed signed Lieutenant Grimm's name without authority, oopied Lieu­
tenant Grimm's serial number from his .footlocker in order to 11use it," 
did use it, and thereby gave a verisimilitude to hi• forgeriea, an~ 
uttered the oheoka ~n question (CM 294487, SpillnerJ 2,1111,Grannell, 
30 B.R. 258J CM 234195, Woods, 20 B.R. 292J and aee CJI 26a06', Howard, 
34 B.R. 251,252). Restitution to the injured parties 1a not a detenae 
(~, aupra). 

The reoord shows that the law member wa.s abaent f'rom the trial 

beoauae he had been "trana.ferred.u The appointi:i;ig authority did not 

prohibit trial in the absenoe of' the law member a.nd did not revoke his . 

detail. Under an opinion rendured by this offioe, the tranafer did not 

invalidate the proceeding• (CM 224424' (1942),. Seo. 365 (9), I Bull. JAG, 

P• 212). 


6. War Department reoorda disclose that this officer is 29 year• 
of age, ia married,·and on 1 November 1942 had no children. He completed 
the f'irst year only of high aohool. From January 1934 to September 1934 
he was a 11labor foreJl!.a.n," supervising 20 negroea "loading and unloading 
freight" for Bibb Ma.4utacturing Company, Colmnbu.s, Georgia, and from. 
September 1934 to 41une 1935 was employed by the same oo~oern in various 
types of' meohanioal work. Since his enlistment 12 July 1935 he haa been 
in the a ervioe continuously. Upon oompleting the Officer Ca.ndidate Course 
at· the Ordnance Sohool, Aberdeen Proving Ground, lliaryl~, he waa commiuioned 
aecond lieutenant, Army of the United Sta.tea, 6 March 1943, and' ordered to 
~ot1ve duty effective the same date. He wa.a promoted·to first lieutena.irt 

-13 October 1~43. 

7. The court was legally constituted and had jurisdiction over ac­

oi..sed a.rd of the offenses. No errora injuriously affecting the aubatantial 

rights of accused were. cOl!llilitted by the court during the trial. In the 


"opinion 	of the Board of Review the reoord of trial is lega.lly suf'ficient to 
aupport the f'i?ldings and sentenoe and to warrant confirmation ot the sen- · 
tenoe. Dismissal ia authorized upon conviction of a violation of Article 
of' War 93. 
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B:J. ASF, JAGO, Washington 25, n.c. 28 February 1945 

TOa The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
&re transmitted hererith tor 1our action the record ot trial and the 
opinion ot the Board ot Review in the case of First Lieutenant. Jomuv 
Y. Darts (0-1554161), Ordnance Department. 

2. Upon trial by general court-martial, thia officer pleaded guilv 
to and was found guilty ot forging tour checks in· the total amount ot 
$170 between 31 July 1945 and 11 .August 1945, in violation ot Article 
of War 93 (Specifications 1,2,3 and 4 of Charge I). No evidence of uq 
previous conviction was introduced. He was sentenced to be dismissed 
the service, to forfeit all pay and allowe.nces due or.to become due, and 
to be confined at ha.rd labor, at such plaoe as the reviewing authority 
might direct, for two ;years. The reviewing authority approved the ae:n­
tenoe and fonrarded the record of trial for action under Article ot War 
48. 

3. A summa.ey of the mdenoe ms:., be found in the t.0oomp~g 
cpiilion o:t the Board of Review. I oonour in the opinion of tlMt Board 
that the record of trial is legally sufficient to support the tiDding1 
t.nd sentence and to warrant s,ont'irmation. of the sentenoe. 

The aocuud forged the signature arid serial number of a fell<Jlf' 
officer to a check tor $20 at Birmingham, Alabama, $1 July 1945., and 
similarly forged three other cheolat for $50 each, at Albany, Georgia, 
8 and 11 August 1945, and at Columbus, Georgia, 9 August 1946. The ao­
eused had seen this of'ticer•a signature in card gamea, and bad oopi•d. 
lls aerial number from hie footlocker. The aoouaed, according to hi• .• 
norn statement ma.de before trial and admitted in evideAoe, oa.shed theH 
c:haw and later made restitution of the aum so obtained. a, testified 
:1:.e forged the oheok:a to obtain. tunds to repay debts incurred u a result 
of the illneaa ot hie father. and of "high living oonditiona" at Fort 
lyers, Florida. 

The aoouaed, ia married and has one ohild. He enlisted 12 July 
1935 and ha.a been cOl:ltinuoual:, in the serTioe ainoe that date. 0A 6 
:iti.rch 1943 he wu oommiuioned aeoond. lieutenant and waa promoted. to 
first lieutenant on 1~ Ootober 1943. He deliberately pl&mled and ·exeouted 
~ese forgeries and should be punished therefor. It ii recommeaded, there• 
fore, that the aentenoe be ccmf'irmed,but that the forfeiture• be remitted, 

e 


http:summa.ey


---------------

(247) 


that the a entenoe aa thus modified be ordered executed; and that & tJD1 ted 
States clisciplina.r,y barraclca be designated u the place ot confinement. 

4. Inoloaed 11 & tona ot actioll.-.defigned to oazey into exeoutioa 
the .foregoing reoommeDd.ation, sho it meet th 7our & roftl. 

2 	 Inola THOMAS R. cm:E!l 

1•.Record ot tri&l Jm.jor General 

2. Form. ot action 	 1'he Judge .Advocate General 

{ Sentence confi:nned but forfei"fures remitted. GCID 42, 6 March 1946) • 

. . 
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YJAR !EPARTic:ENT 
Army Service Forces 

In the Office of The Judge Advocate General (249)Washingt~n 25., D. c. 

SPJGH - CM 296779 
tu JP..\-l 194b 

U N I T E D S T A T E ·s ) THIRD AIR FORCE 
) 

v. ) 
) 

Trial by G.C.hl• ., co~vened at 
Chatham Field., Georgia., 28 lJovem­

Private OLIVER L. CIBNSHAW 
(180641JO)., Squadron M., J24th 
Anny Air Forces Base Unit., 

) 
) 
) 

ber 1945. Dishonorable discharge 
and confinement for one (1) year: 
Disciplinary Barracks. 

Chatham Field, Georgia. ) 

HOLDING by the BOARD OF FE VJE11 
TAPPY; S'I':!:RN and T:m;VET'rIAN., Judge Advocates. 

1. The record of trial in the case of.the above-named soldier has 

been examined by the· Board of Review. 


2. The accused was tried upon the following Charge and Specification: 
. . 

CHA..TWE: Violation of the 9Jd Article of War. 

Specification: In that Private Oliver L. Crenshaw, Squad­
ron M, 324th A.AF Base Unit., Chatham Field,. Georgia., did.,. 
at Chatham County., Georgia, on or about JO September 
1945., by force and violence and by putting him in fear., 
feloniously take., steal, and carry away fro~ the person­
of Sergeant llalaquias Trujillo abotJ.t $85.00, lavlful cur­
re.gcy of the United States, the pr·operty of said Ser­
geant Malaquias Trujillo•. 

' 
Accused pleaded not guilty to the Charge and Specification. He was found 
guilty of the Cllarge and guilty of the Specification e~cept the words 
"by force and violence and by putting him in fear, feloniously take., steal 

.and carry away from the person of.Sergeant lla.laquias Trujillo about ~85.,. 
lawful currency of the·Uhited States, the property of said :?ergeant Mala-. 

·. 	 qui.as Trujillo, 11 substituting therefor the words 1twith intent to do him 
bodily harm, commit an assault upon the person of one Serg~ant Malaquias 
Trujillo by striking him on or about the head and face., with a dangerous 
instrument.,. to wit., a ·glass bottle., 11 of the excepted words not guilty., 
of the substituted words guilty._ .Evidence of two previous convictions., 
one for w:rongfully living with a ,m!!lan not his wife and the other for 
being drunk and disorderly in public., 'were introduced. In the present 
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case, accused was sentenced to dishonorable discharge, total forfeitures • 
and confinement for five years. The revieYling authority appro~ed only so 
much of the findings of guilty as involved a finding of GUilty of aggra­
vated assault and battery, in violation of .Article of i.ar 96, approved only 
so much· Qf the sentence as provided for dishonorable discharge, total for­
feitures-and confinement for one (1) year. designated the United states 
Disciplinary Barracks, Fort Leavenworth, Kansas, or elsewhere as. the SecrE:l­
tary of rrar might direct, as the place of confinement, and forwarded the 
record of trial pursuant to the provisions of Article of War 5o½. 

· 3. The prosecution's evidence is sufficient to warrant the conclusion 
that accused committed an assault and battery upon Sergeant Trujillo by 
hitting him on the head at least twice with a soda water bottle (R., 8, 14, 
15, 22, 30, 32). The material question presented by the record of trial, 
however, is whether or not1the approved findings of guilty of ag3ravated 
assault and battery and the sentence to one year of confine~ent can be sus­
tained. 

4. Accused was charged with and tried for the offense of robbery under 
Article of 1Tar 9j, the Specification alle~ing that accused did nby force 
and violence and by putting hir.i in fear" feloniously take, steal a..'1d c_arry 
away 185 ..from the person of Sergeant i,falaquias Trujillo. The Specification 
does not allege that any assault accused may have committed was committed 
with the specific intent to do bodily harm.with a danc;erous weapoh. Further­
more, the Specification contained no matter alleging that a batterJ was com~ 
mitted upon Sergeant Trujillo by striking him on the head vdth a bottle. It 
is elementary that an accused may not be found guilty of an offense·requiring 
a particular specific intent v-ihen he has not been charged with any offense 
'Which has such specific in_tent as an essential element thereof .(m ETo· '4825, '. 
4 Eull. JAG 89). · The offense of robbery does not involve tha specific intent 
to do bodily harm with a dangerous weapon. Accordingl7, assault with intent 
to do bodily .harm with a dangerous weapon is not lesser ,included of robbery. 
P.ealiz!ng that fac~, the reviewing authority refused to approve in toto the 
court•s findings of guilty, However, he did approve so much thereof rras 
involves a finding of guilty of aggravated assault and battery." Such an 
approved finding by the reviewing authority can only be sustained if,agcra­
vated assault and battery is lesser included of the offense vdth which 
accused was originally 'charged. 

A lesser included offense is one that is always lesser than and neces­
sarily included in the offense originally charged, i.e., an offense t~ 
elements of which necessarily are proved in proving the offense charged .. 
(CM 254312, Buchanan, 25 BR 205). An essential element of robbery is that 
the taking re by f.orce and violence or putting in fear (:1Clf, 1928, par. 149£). 
Patently such conduct might well amount to sonethin~ less than an aggravated · 
assault. A taking of property from the person of' another acc'ompanied by 
ca:unission of a simple assault and battery constitutes the offense of rob­
bery. Thu,s, it seems clear that aggravated assault and battery is not, as 
a matter of law., ;Lesser included of 1-vl;l'':?ry. It might well be that, had 
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the Specification here specifically alleged that the force and violence 
exercised by accused against his victim consisted of striking hlJn over" 
the head ~lith a bottle, then so much of the courtrs findings of guilty as 
involired an assault and battery by so striking the vlctim could have been 
sustained (CI.~ 220396, Shepherd, 12 BR 393;· 1 Bull. JAG 20). However, the 
~cification does not so allege; it merely alleges the taking of property 
by force and violence and putting in fear. Such general language is in,.. 
sufficient to apprise an<'. accused that he is being charged, among other 
things, with an aggravated assault and battery by striking his victim over 
the head with a bottle. 

Simple assault and battery is a lesser included offense of robbery 
inasmuch as the word "violence" as used in a robbery specification means­
nact:ual violence to the person11 (MCU, 1.928, par. l49f; People v Allie, · 
216 Eich. 133, 184 rm 423; 23 RCL 1162; 46 A;n.Jr. 16b). Accordingly., in 
our opinion, the record of ·trial is legally sufficient to sustain only so 
much of the approved findin~s gf guilty as involve sL~ple asssult and bat­
tery., and leeally sufficient to support only so much of the. sentence as 
approved as involves confinement at hard labor for sL~ months.and forfeit­
ure of two-thirds pay per month for six months·. 

Advocate. 

3. 
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SPJGH - CM 296779 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. 

TO: The Camnanding General, Third Air Force,· Tampa, Florida. 

l. In the· case of Private Oliver L. Crenshaw (l8o6.4l.'O), Squadron 
, M, 324th .A.AF Base Unit, Chatham Field, Georgia, I concur in the fore­

going holding by the Board of Review and for the reasons therein stated 
recomnend that so much of the approved findings of guilty of the Charge 
and Specification be vacated as involve findings of guilty of an offense 
other than simple assault and battery committed at the time and place 
~ged, in violation of Al"ticle of~ 96, and further recommend that 
so much o:f the sentence be disapproved as exceeds confinement at hard 
labor for six months and for:fei tUNt of t"WO-thirds pay per month for six 
months. Thereupon you :will have authority to order the execution of the 
sentence •. 

2. 'When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference, please place the file 
number of the record in brackets at the end of the published order, as 
follows: 

Cc1r 296m) 

-- ', ) 
l Incl TH<mlS B. GR!mN 


Record of trial »a.1ar Qeneral · 

nae hd&e Advocate ~mral 
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· 'HAR DEPARTMENT 
A;nrJy Service Forces (253) 

In the, Office of The Judge Advocate General 
'Washington 25, D. c. 

SPJGH - CM 296781 
FE_JJ'J '". •.·_. J.P. 

) FIRST AIR FORCEUNITED ST.A.TE·s 
) MITCHEL FIELD, NEW YORK 

v. ) 
) Trial b;y G.c~., Convened at 
) Oodman Field, ·Kentuck;v, 26First Lieutenant EDWARD· K. 
) November 1945. Dismissal.NICHOLS, Jr•. (0-566318), 
)Air· Corps. -------·-------­OPINION or the BOARD OF REVIEW . 

T.APPY, STERN and TREVETHAN, Judge Advocates. 

·~:: ,- : I 

l. The ~ard of Review has examined th~ reoord. of trial in the case 
of thi· o.fficer named above and subnits this, its- opinion, to The Judge 
Advocate General. 

2. The accused ns tried upon the following (Jlarge and Specifi ­
cationsa · 


cm.RGEa Violation ot the 95th Article of war. 

Speci.t'ication la In that 1st Lt. EDWARD K. NICHOLS, JR, ilr 
· Corps, Squadron "D", ·118th AAF· Base Unit, did, at God­
man Field, Fort Xnox, Kentuc~, on or about 12 September 
1945, with intent to defraud wrongfully- and UXll.aw£ull;y 
make and utter to 1st Lt. HORACE M. KING, 477th Com- · 
posite Group, Godman Field, Kentucky', a certain check, 
in· 110rd.s and figures as .follow, to wit a "Louisville, 
:Ky, 12 September 1945, No. 6, Citizens Fidelity- Bank · 
and TrUst Compaey-, 21-lo/s~r.ou

7 
Pa;y to the order of 

Cash $50.00, fifty dollars, s EDWARD K. NICHOLS, JR", 
and b7 means thereof, did .fraudulently obtain from 1st 
Lt. HORACE M. KING, 477th Composite Group, $50.00, be 
the said 1st Lt. EmTARD K. NICHOLS, JR, then ,vell know­
ing that he·did not have, and not intending that ht 
s~uld have, sufficient funds in the CLtizens Fidelity 
Bank and T.rust eo.; Lo,U.sville, Kentucq, .for the pay­
ment of said check. . 

Specification 21 _- allegations as Specification 1. 
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Specification 3: Same allegations as Specification l ex­

cept check in the amount of $30.00. 


Sp, cification 41 Same allegations as Specification l e:x.­

cept check in the amount of $30.oo. 


~cification 5: same allegations as Specit'ication l ex­
cept check in the amount of $30.00. , 


ADDITIONAL CHARGE1 Violation of the 61st Article of war. 

Specification: In that First' Lieutenant Edward K. Nichols,
Jr., Air Corps, IIDU Squadron, 118th Army Air Forces Base 
Unit (Banbardment (M) & Fighter), Godman Field, Ken­
tucky"., did, without proper leave absent hilllself fran his 
station at Godman Field, Kentucky, from about 2 October 
1945 to about 24 October 1945. 

He illeaded guilty to and was found guilty of all Charges and Sf.ecit'ications. 
Evidence of one previous conviction by a general court-martial for absence 
without leave from 18 May 1945 to 24 May 1945 was introduced, for 'Which 
accused was sentencei to forfeit $50 of his pay per month for !our months 
and to be restricted to his post for 60 days. For the instant offenses., 
he was' sentenced to be dismissed jlhe service. 1he reviewing authority 
approwd the sentence and forwarded the record of trial for action under 
Article of 1'Br 48. 

3. With respect to the Charge and its five Specifications, the prose­
cution' s evidence shows that on 12 September 1945, accused made five checks 
payable to cash, and uttered each of them to First Lieutenant Horace M. · 
King., at Godman Field, Kentucky. Three of the checks were .for $30 each 
and two "Were for $50 each, all dravm upon the Citizen's Fidelity :sank & 
Trust Company of Louisville., Kentucky. In each instance., accused received 
cash for the face amount of the respective checks. Each of the five checks 
made. and uttered by accused liere thereafter indorsed by Lieutenant King 
and cashed at Fort Knox Post Eli:change. · The Post EXcha.nge in turn presented 
the checks 'lo the drawee bank for payment, 'fthere they ere each dishonored 
because of. insufficient funds to the credit or accused1s bank account. At 
the time Lieutenant King cashed these checks, accused assured him that the 
checks were good and muld be honored when presented for payment. 1'be vice 
president and cashier of the Citizen's Fidelity & Trust Cor.ipany t.estit'ied 
that on 12 September 1945, the date on which all of the checks mre made 
and uttered, the balance to the credit or accused's account was $14.20, 
and that the bank would not on that date have honored a check drawn on 
accused's account in excess or that amount. 

'With respect to the Additional Charge and its Specit'ication., the prose­
cution I s evidence shows that on 2 October 1945, accused absented hilllself 
!ran Gedman Field, Kentucky', where he was· stationed, and remained absent 
without leave until 24 October 1945. On the last mentioned date., Captain 
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Carl B. Taylor and another officer, both of whom were friends of accused 
and stationed at Godman Field, 'l"l8I'8 visiting in I.ouisville, Kentucky and 
by chance learned that accused was living in an apartment in that city. 
They located accused and persuaded him to return to Godman Field in a. recon­
naissance car driven by a military policeman. · 

4. After being warmd of his rights as a witness, accused elected to 
be sworn and give testimony in his own behalf. He testified that following 
the commission of the oi'f'enses alleged in Specifications 1-S of the Charge, 
he· began to brood and became remorseful. He was too humiliated to confront 
the people at Godman Field, anddi.d not 'Wish to acquaint his family with his 
predicament. After a period of about two lleeks he decided that only one 
course was left open to him and that was self-destruction. With this in 
mind, he left Gedman Field, .30 ~ptember 1945 and thereafter made several 
attempts to destroy himself', none of which was successful. Finally he 
mustered sufficient courage to confer with members of his· family who assured 
h:ia that they would stand by him and at the same time persuaded him to return 
to his station and accept such pupishment as might be administered. 

5. ~ prosecution I s evidence togetbe r with accused I s plea of guilty 
establish that on 12 September 1945 he made and uttered .five checks, aggre­
gating $190, all drawn against his bank account in which he had a balance 
of but 1)14.20. Uttering five checks aggregating such a substantial amount, 
considering the meager balance then on deposit to his account, justifies an 
inference of intent to defraud and demonstrates that his pleas of' guilty to 
these offenses were not improvidently entered. The findings of guilty of 
the Charge and its five ~cifications are, accordihgly, fully sustained b;r 
the record. 

The prosecution• s evidence, accused's plea of guilty and his testi ­
mony at the trial also clearly establish accused's absence without leave 
fran his station .for the period of time alleged in the Additional Charge 
and its Specification and fully supports the court's finci.ngs of' guilt7. 

6. Records of the ~ Iepartment show accused to be 'Z'/ years of age 
and single. He completed high school and graduated in 19"1 from Lincoln · 
University w.i. th an A.B. degree. He was inducted into the Army on 26 Febru­
ary 1942 and following his graduation .from: ilrrf'::, Air Forces Of'fioer Oandi­
date School was canmissioned a second lieutenant, Anny or the United states, 
28 October 1942. He was promoted to the grade of first lieutenant on 
3 July 1943. 

7. The cou-rt 11as legally constituted and had jurisdiction of' the 
accused and the offenses. No errora injuriously affecting the substantial 
rights of the accused were camnitted during the trial. In the opinion of 
the Board or Review the record of trial is legally sufficient to support 
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the findings of guilt7 and the sentence and to warrant confirmation of the 
sentence. DiSI!lissal is authorized upon conviction or a violation o! ,Article 
of War 61, and mandatory upon conviction or a violation of Article of Yer 95. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 

-4­



(.257) 


SPJGH - CM 296781 1st Ind 

Hq ASF., JAGO., 'Washington .25., D. C. 

TO: The Secretary of War 

1. Pur~uant to Executive Order No. 9556., dated May 26., 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of D:tview in the case of First Lieutenant Edward K. 
Nichols., _Jr. (0-566318)., Air O:,rps. 

2. Upon trial b:y genez:al court-martial this officer 1ra.s found guilty, 
with intent to deceive., of wrongfully and unlaw:f'ull;r making and uttering 
five checks on 12 September 1945 (Charge., Specifications 1-5)., by means 
lrilereof he fraudulently obtained the sum of $].90.00, in violation of .Article 
of War 95., and of being absent without leave from 2 October 1945 to 24 Octo­
ber 1945 (Additional (1large., Specification)., in violation of Article of 
war 61. He was sentenced to be dismissed the service. The reviewing 
authorit,.- approved the sentence and forwarded the record of trial for action 
under Article of war 48. 

3. A sum:marr of the evidence may be found in the accompanying opinion 
of the Board of B3view. The Board is of the opinion that the record of 
trial is legally sufficient to support the findings of guilty of all 
CHarges and Specifications, legally sufficient to support the sentence and 
to nrrant confirmation of the·sentence. I.concur in that opim.on. On 
12 S3ptember 1945, at Gedman Field., Kentucky", accused made five (5) checks 
payable to cash and ut~red each of them to a fellow officer, by means ot 
which he fraudulently obtained the aggregata sum ot $190. Three of the 
checks 11ere :tor $30 each and the· other two were for $50 each., all drum 
upon the Citizen•s Fidelit,.- Bank & Trust Company- of L;)uisville, Kentucq. 
In each instance, accused received cash equal to the .face amount of the 
respective checks. All of the checks 1'8re presented in due course of busi­
ness to the drawee bank and dishonored because of insuf.t'icient .funds on 
deposit ,to accused's credit. On the date the checks 11ere made and uttered 
by accused, his bank balance was $14.20. -Uttering f'ive checks aggregating 
such a substantial amount and, considering the meager balance then on 
deposit to his account, is indicative of his. fraudulent intent. 

On 2 October 1945, accused absented himself without leave from··aodman 
Field, Kentucky., where he ns then stationed,· and remained absent without 
leave until 24 October 1945. 

' Following receipt of the record of trial., this office received !ran. 
the Camnanding General., First Air Force, a report of the proceedings of a 
!oard of Officers conductecf~ccording to AR 420-5 and relating to· the mis­
handling of certain +unds by accused as commanding officer and CJ.ass "A"· 
agent for his_ squadron, during the month of August 1945. The Board found, 
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among other things., (1) that acx:used !ailed to make a turnba.ck to the 
.finance o.f.t'icer o.t' the sum of $.357.45 tor troops of Squadron "D11 not paid 
on the .31st ot August 1945; (2) that he made a .false official statement 
to the finance of!icer on the 2d o.t september 1945 to the effect that all 
troops ot Squadron "D" had been paid· tor the month of August 1945; (.3) 
that during the months of September and November 1945., the post Chaplain., 
acting as agent !or' the parents o! accused., paid four enlisted men o! 
accused•s squadron a sum-totalling $121.95., l'lbich was equivalent to their 
aggregate Jl"mY' pay for the month of August 1945., and (4) that on or about 
15 September 1945 the post ctlaplain paid to the .tina.nce o.t':f'icer the sum 
o.t' $2.35.50, which amount had been received by accused :f'or the purpose o.t' , 
paying Sergeant Donald B •. Fisher on .31 August 1945., and who at that t:1:me 
ira.s not a member of Squadron "D11 • Action upon the additional offenses is 
being held in abeyance pending disposition of, the present case. I recan- · 
mend that the sentence be con.t'irmed and carrl.ed into execution. · 

. . · 4. Inclosed is a form ot action designed to c~rry the_ &bo\18 recom­
mendation into effect., should S11Ch actio meet-:with our approval•. 

I 

2 Incls· THOMAS H. GREEN 
1. Rscord of trial Major Ge:ceral 
2. FOnl of action . The Ju_dge Advocate General 

~----------------· 
( sentence confirmed and ordered executed. GCMO 49., 6 'March 1946) • 
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WAR DEPARTlill::.lfi' 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGN-CM 296782 

UNITED STATES 	 ) FIRST AIR FORCE 
) 

v. 	 ) Trial by G.C.M., convened at 
) Godman Field, Kentucky, 1 and 

Second Lieutenant STRAT'li1AN ) 5 November 1945. Dismissal. 
COOKE (0-863907), Air ) 
Corps. · ) 

OPINION of too BOARD OF REVfiW 
HEPBURN, 01CONNOR and MORGAN, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this., its opinion., to The 
Judge Advocate General•. 

2. The accused was tried upon the following Charges and Specifi ­
. cations: 

CHARGE: Violation of the 61st Article of War. 

Specification: In that Second Lieutenant St~tman Cooke~ 
Air Corps, 618th Bombardment Squadron (M), 477th Com­
posite Group, did, without proper leave, absent himself 
from his organization and station at Godman Field, 
Kentucky, from about 21 August 1945 to about 27 August 
1945. 

ADDITIONAL CHARGE: Violation of the 96th Article ot liar. 

Specification l: (Finding of not 	guilty). 

Specification 2: (Finding of not 	guilty). 

Specification .3: In that Second Lieutenant Stratman Cooke., 
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Air Corps, 618th Bombardment Squadron (M), 477th 
Composite Group, did, at Gedman Field, Kentucky, 
on or about. 8 Septerrber 1945, with intent to defraud, 
wrongfuDy and tµllawfully make and utter to Second 
Lieutenant Elliotte A. Taylor, a certain check in 
words and figures as follows: 

MORRIS PLAN INDIBTRIAL BANK DATE 8 Sept. 194....i_ 

LOUISVILLE, KY 
City or Town 

PAY TO THE 
ORDER OF_______c__a__sh___________$ so.oo 

____..::E=i=g=h..;;,ty~an=d--=No_,/1..;;;...0_0__________Dollars ­

For the purpose of obtaining payment of this check I 
ooreby represent that the amount stated therein is on 
deposit in said Bank in m:, name subject to this check 
and is hereby assigned to the payee or holder thereof. 

PX. 8775 Isl Lt Stratman Cooke 

and by means thereof, did fraudulently obtain from 
Second Lieutenant Elliotte A. Ta.y-lor, $80.00, he the 
said Second Lieutenant Stratman Cooke, then wall knowing 
that he did not have and not intending that he should 
have sufficient funds in the Morris Plan Industrial Bank 
for the payment of said check. 

Specification 4: (Findings disapproved by reviewing autb:>rity). 

, Specification 5:. In that Second Lieutenant Stratman Cooke, 
Air Corps, 618th Bombardment Squadron (M), 477th Com­
posite Group, did, at God.man Field, Kentucky, on or about 
11 September 1945, with intent to defraud, wrongfully and 
unlawfully make and utter to First Lieutenant H. M. King, 
a certain check in words and figures as follows, to wit: 

MORRIS PLAN INDUSTRIAL BANK 21-n 
THE 

The bank for MORRIS the Individual 

No.____ 
PLAN 

Louisville, Ky., 11 Se:et : 194-2.. 

PAY. TO THE 
ORDER OF_______c;;;,.;a_s'""'h,___________$.100.00 

2 
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----"On=e-'H;.;;.-un=d..r..;:;e...d__an_d;.......:;.Na.;;o..._/l='-OO________.DOLLARS 


FOR--------~
/s/ Lt Stratman Cooke 

and by means thereof, did fraudulently obtain from First 
Li.euten&-it H. M. King $100.00, he the said Second Lieutenant 
Stratman Cooke, then well knowing that he did not have and 
not intending that he should have sufficient funds in the 
Morris Plan Industrial Bank for the payment of said check. 

Specifications 6, 7, 8, and 9 are identical with Specification 
5 except as to date, amount, and the name of the person 
or organization to whom the check was issued, these ex­
ceptions being as follows: 

Specification Date Amount Person 
6 11 September 1945 $50 1st Lieutenant H.M. King 
7 12 September 1945 150 Fort Knox Post Exchange 
8 12 September 1945 200 Fort Knox Po st Exchange 
9 11 September 1945 50 1st Lieutenant H.M. King 

Specification 10: (Finding of not guilty). 

He pleaded not guilty to the Charges and Specifications and was found 
not guilty of Specifications 1, 2, and 10 of the Additional Charge and 
guilty of the Charges and the remaining Specifications. No evidence 
was introduced of any previous conviction •. He was sentenced to be 
dismissed the service. The reviewing authority disapproved the fi.nd­
ings of guilty of Specification 4 of the Additional Charge; approved 
only so much of the finding of guilty of Specification 3 of the Ad­
ditional Charge as involves a finding that the accused did wrongfully 
make and utter a certain check as alleged, knowing ttat he did not 
have and not intending that he should have sufficient funds in the 
bank upon which the check is alleged to have been drawn for the pay­
ment of said check; approved the sentence; and forwarded the record 
of trial.for action under Article of War 48. 

3 •. The evidence for t.te prosecution in support of the findings 
of guilty as approved rriay be summarized as follows:. 

a. The Charge and its Specification. 

On 21 August 1945 accused was in the military service and 
assigned to the 618th Bombardment Squadron stationed at Godman Field, 
Kentucky. From that date until 'Z/ August 1945 he~failed to appear at 
his proper place of duty and could not be found (R. 51, 52). Upon his 
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return on Z7-August 1945 he told his commanding officer that he had 
been at his home (R. 51). He had no authority to be absent (R. 53). 
A certified copy of the morning report of the accused's organization 
was introduced in evidence without objection, (R. 52) showing a change 
of his status from "Dy to AWOL 0800 :21 Aug 45" and from 11A1VOL to dy 
080011 on Z7 Augustl945 (Pros. Ex. ll). 

On 5 September 1945 accused voluntarily 'signed a statement, 
introduced in evidence without objection, in which he admitted that on 
21 August 1945 he absented himself' without leave from his colJ!lland be­
cause of worries concerning his inability to pay his debts and went to 
his home in Mi.ddl.eboro, Kentucky, to arrange for their payment. He 
returned to his command on 27 August 1945 after completing his arrange­
ments (R. 55,; Pros.• Ex. 12). 

~· Specification 3 of the Additional Charge. 

On 8 SeptfJllber 1945 the accused engaged in a gambling game with 
Second Lieutenant Elliott A. Taylor and lost. In ·payment of part of his 
losses accused made and delivered to Lieutenant Taylor his check for t80, 
dated 8 September 1945, payable to cash, and drawn on the Morris Plan 
Industrial Bank, Louisville, Kentucky (Pros. _Ex• .3). The check was pre­
S3nted' for payment,on or about l4 September 1945, to the bank upon lilich 
it was drawn and payment was refused because of insu!ticient funds then 
on deposit 'With that bank (R. 16-17, 71-73; Pros. Ex. ,3). 

c. Specifications 51 6, and 9 of the Additional Charge. 

First Lieutenant Horace M. King testified that on or about 
ll September 1945 at Goclman Field he gave to the accused $250 in cash 
ror four checks totalling the same amount. One check was for $1001 

:1the remaining three for i50 each (R. 46). Accused told him the checks 
were good and that he had the money in the bank. The checks were dis­
honored when presented for payment on or about 1.3 September 1945 be­
cause of insufficient funds on deposit (R. l7-1S, 45). · All of the 
checks were drawn on the Morris Plan Bank, Louisville, Kentucky, dated 
ll September 1945, payable to cash, an:i signed by the accused as maker 
(R. 17-18; Pros. Exs. 4, 5, 6, 7). 

d. Specifications 7 and 8 of the Additional Charge. 

On 12 September 1945 at Godman Field, Kentucky, accused de~ 
livered to Flight Officer Walter H. Lively two checks and asked him 
to cash thEl!l at the Fort Knox Post Exchange. On the same date night 
O!ticer Lively endorsed arid delivered the checks to the cashier of 
the Fort Knox Post Exchange and received from the latter $350, being 
the total face amount of the checks, and delivered that sum to the 
accused (R. 33-34, 37, 38). The two checks were for $200 am $150 
respectively, dated l2 September 1945, signed by the accused as maker, 
and drawn on the .Morris Plan Industrial Bank, I.ouisville, Kentucky 
(Pros. Ex. 8-9). They were presented to that bank for payment on 
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13 September 1945 and payment was refused because of insufficient 
funds on deposit at that time (R. 18, 33-34). 

The accused's bank balance on the dates herein set forth 
was as follows: 

8 September 1945 
11 September 1945 
12 September 1945 

$230.99 
485.49 
450.49 

(R. 19 t 
(R. 20J 
(R. 21) 

29) 

13 September 1945 15.59 (R. 26) 

On 13 Septooi'ber 1945 two checks totalling $200 which accused had de­
posited in his account on 11 September were charged against his ac­
count and he was notified of this action by mail (R. 23). He was 
given credit for these checks when they were deposited on 11 Septernper 
1945 (R. 23-24). On 13 September 1945 his balance was also reduced 
by the payment of other· checks which he had issued (R. 31). 

4. The •ccused, having been advised concerning his rights as a 
witness., elected to testify in his own behalf in respect to all of the 
Specifications except Specifications 1, 2, 3, and 10 of the Additional 
Charge (R. 58). ,Defense counsel's motion for a finding of not guilty 
of Specifications],; 2, and 10 of Additional Charge had previously 
been granted (R. 5~-58). 

With reference to the Specifications of the Additional Charge 
of which the accused was found guilty and the findings were approved 
by the reviewing authority the accused testified that he received no 
money in exchange for the checks that ha had given to Lieutenant King 
on 11 September 1945. He contended that he ·was playing in a black-jack 
game with Lieutenant King on that date and had run out of money. Lieu­
tenant King then agreed to permit the accused to continue to play by 
using his checks in lieu o! cash. Accused lost the checks in the ga~ 
(R. 59-60). He admitted the issuance and cashing of the two checks 
through Lieutenant Lively at the Post Exchange on 12 September 1945 
t(R. 60). He contended that on the 11 and 12 September 1945 when he 
uttered the creeks oomplained of he did not lmow that he did not have 
sufficient funds on deposit at his bank £or their payment. He had as­
certained his bank balance on 11 September while at the bank. It was 
then $485.00. He deposited $415 on that date. On the 12th his balance 
was $450.49. He lmew this because he checked.the status of his account 
with the clerk at the.bank (R. 60). He did not keep a record of the 
status of ..his account because in the game he did not have his bank 
book and he was using blank checks to draw on his account. On 14 
September he· learned that, he was overdrawn. Two of the checks that 
he had deposited on 11 Sep.tember in his account proved to be "bad." 
This fact did not come to his knowledge until after 14 September 
(R. 	61). After he learned that his own checks had been dishonored, 

' 

; 
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he redeemed all of the checks given to Lieutenant King (R. 62-63) 
and the check for $150 cashed at the Fort Knox Post Exchange 
(Specification 7) (R. 62) but had not up to the date of trial re­
deemed the $200 check cashed there (,:)peci!i¥ation 8) .(R. 63). 

¥men he ascertained his bank balance during ll and 12 
September he did not know that checks he had previously issued were 
still outstanding. Thus., on ll September., when he gave Lieutenant 
King checks totalling ~250 on his account reported to contain $48.5.49., 
he did not know that his checks issued between 8 and ll September 
totalling $300 were still outstanding (R. 65)., and that on 12 Septem­
ber., when he wrote the tViO checks totalling $350., there were checks 
of his totalling $5.50 outstanding (R. 65). 

Accused admitted that from l to l.3 September he deposited in 
his account a total sum of $lp75 and that during that same period of 
time he issued checks against that account totalling $2050 thereby 
causing the dishonoring o! checks totalling $975 (R. 70) but contended 
that this was due t:o his failure to keep an actual account of the checks 
that he issued (R. 71). 

' . 
5•. a. The Charge and its Specification. 

The evidence clearly establishes without c:ontraclic:tion that 
the accused clid., without proper leave or authority., absent himself from 
his organization and station at Oodman Field., Kentucky., from 2l to Z7 
August 1945 as alleged in t,he Specification. Such conduct oonsti tutes 
a violation of Article of War 61 (MCM; 1928., par. l.32., p. 145). The 
accused made no attempt to deny the charge but voluntarily admi. tted 
his guilt in a pre-trial statement. · 

b. The Additional Charge. 

The evidence for the prosecution and the admissions of the 
accused made as a witness also establishes that he did at the timesand 
at the place alleged in the Specifications of the Additional Charge 
make and utter the checks described therein to the persons named and 
that these checks were dishonored by the drawee bank when presented 
for payment because of insufficient funds on deposit for their payment. 

c. Specification J.of the Additional Charge. 

The finding of guilty of this Specification, which alleges 
~hat accused fraudulently obtained $80 from Lieutenant Ta;ylor by 
means of his worthless check., was approved by the reviewing authority 
only to the extent that he did wrongfully issue the check knowing that 
he did not have and not intending to have sufficient funds in the bank 

6 




for its payment. This conclusion is fully supptlrted by the unccn­
tradicted evidence of Ll.eutenant Taylor that he recei-ved the check 
in payment of a gambling debt and, when it was presented to the bank 
upon which it was drawn, payment was refused because of insuf'ficient 
funds. The court was justified in inferring from these circumstances 
and the circumstances surrounding the issuance of the check am the 
condition of his account that the accused knew he did not have suffi ­
cient funds on deposit to meet this check because of having recently 

· issued numerous other checks more than suf'fiGient in amount to oon­
sume his bank deposit. It is not necessary to show intent to defraud 
in order to sustain a finding of a violation of Article of War 96 in 
the giving of a worthless check even in payment of a gambling debt 
(CM 249006, VBrgara, 32 BR 5, 8, and cases cited therein). The evi­
dence of record therefore sustains the findings as approved. 

d. Specifications 51 6 1 and 9 of the Additional Charge. 

In support of these Specifications Lieutenant King testified 
that he gave t200 in cash for the three worthless checks involved and 
that the accused represented the checks to be good. The accused_con­
tended in defense that he received nothing for the checks but used 
them in lieu of cash in a gambling game. At some date not appearing 
in the record he redeemed the checks. He also contended that he did 
not lmow that his account would be depleted by outstanding checks 
by the time these three checks were presented for payment. The court 
has ·resolved both issues against the accused and found that he did 
receive cash for the checks, that he did know that the checks were 
worthless, and that therefore he intended to. defraud Lieutenant King. 
It was shown that.in· the short space of a few days the accused issued 
checks totalling $2050 when his total dep:isits amounted to $1075. 
Under such circumstances the court was justified in concluding· that 

. he knew the checks were worthless and that., having obtained cash for 

the checks, he intended to defraud. We can fi.nd no good reason 

for disturbing this -finding. · 


e. Specifications 7 and 8 of the Additional Charge. 

· By virtue of the saw reasoning the findings of guilty of 
these Specifications should also be sustained. The accusedis con­
duct in requesting another officer to obtain $350 from the· 1ocal 
Post Exchange by means of checks drawn on an account which the 
accused must have known was or rould pe deple'tod by other checks re­
cently issued far in excess of his deposits strongly indicates an 
intent to defraud the Post Exchange (CM 2709101 Persinger, CM 274174, 
Reid). 

6. War Department records show the accused to be a colored offi ­
cer, 'Z7 years of age, and unmarried. ·He graduated from high school 

7 
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and for two years attend.ad Tuske~ InstJ. tute majoring in EL:ictr1cal 
Engineering. He received six ~onths training in Radio Operating and 
Mechanics under, Army supervision and on 15 July 1943 was appointed 
and conmd.ssioned Second LieutenB.l).t Air Corps, A.u~s. ' 

?. The court was legally constituted and had jurisdiction over 
the accused anq of tr~ offenses. No errors injuriously affecting 
the substantial rights of the accused were committed during the trial. 
In the opinion of the Board of Review the record of trial is legally 
sufficient to support the findings as approved and the sentence and to 
warrant confirmation of the sentence. Il1.smissal is authorized upon 
conviction of a violation of Articles of ~'far 6i or 96. 

~C• 

ZM ~~~· Am~t•­

/ , ,~ / ,..- ·' .:r~~'--~· .. · Judge Advocate. 

R::l:.~~: Judge Advocate. 
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SPJGN-CM '296782 1st Ind 

Hq A:3F, JAGO, Washington, D. C. 

TO: The Secretary of War 


l. Pursuant to Executive Order No. 9556, dated 26 May 1945, 

there are transmitted herewith for your action the record of trial 

and the opinion of the Board of Review in the case of Second Lieu­

tenant Stratman Cooke (0-863907), Air Corps. 


2.· Upon trial by: general a:>urt-martial this officer was found 
guilty of absenting himself' without leave for a period of seven dqs 
fran his organization and station, in violation of Article or War 61; 
and of Wl'Ong:full.y and unlawfully issuing seven checks with intent to 
defraud and thereby fraudulentJy obtaining a total sum of $810, in 
violation or Article of War 96. He was sentenced to be dianissed 
the service. The reviewing authority disapproved the finding of · 
guilty .of Specification 4 involVing the issuance or a check 1n the 
amount of $180J approved only so much or Specification 3 ll"bich in­
volved a check 1n the amount of $80 as involves a finding that.the 
accused wrong.f'ully uttered the check knowing that he did not have 
and not intending that he should have IUfficient ·funds 1n the bank; 
approved the sentenceJ and forwarded the record of trial for action 
under Art1 cle of War·48. 

J. A sunma17 of the evidence may be found in the accanpanying 
opinion or the Board of Review. I concur in ·the ·opinion of the 
Board that the record of trial is legally sut.ttcient to support the 
findings as approved by the reviewing authority and the: sentence and 
to warrant confirmation thereof. 

The accused absented himself from his post without leave 
'"tor a period of seven daya. · He claimed he went home to; arrange 
for the payment of his debts. IAlrl.ng the period ot two· weeks fol­
lowing his return he engaged 1n gambling and issued checks totalling 
$2050 dra"fill on a bank in which he deposi.tea, during that time, $1075. 
As a result lllB1'.G" of his checks 11'8N dishonored and made the .basis of 
the Additional Charge and its Specifications. Most of these checks 

"were issued for cash. Some were used in gambling games or for 
payment of gambling obligations. Prior to trial he redeemed all of 
the checks except one 1n the sum or $200. due the Fort Knox Post 
Exchange. The total amount or checks involved in the approved 
findings o:f guilty is $630. ., 

The of:fenses ot which accused has been ··.round guilty demon­
strate that he is umrorthy ot his comission. Accordingly it is, 
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recommended that the sentence be confirmed and ordered executed, 

4. Consideration has been given to letters received from Mrs, 

Isola Cooke, the accused's mother, requesting clemency on his 

behal!. 


·s. Inclosed is a fonn ot action designed to carrr into execu­
tion the foregoing recommendation, should it meet with your approval. 

\_~ 
3 Incls THOMAS H. GREEN 

· l - Record or trial Major General 

·2 - Fonn of action The Judge Advocate General 

3 - Two letters from 


Mrs. Leola Cooke 
-------------·-------~ ( $ente~e confirmed and ordered executed. OCMO 72, 11 April 1946). 
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In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGK - CM 296841 
3 l JAN 1846 

UNITED STA.TES ) SIXTH SERVICE COMMA.ND 

v. 
) 
). 

ARMY SERVICE FORC&S 

Seoond Lieutenant JOHNW. 
) 
) 

Trial by G.C.M•• convened at Fort 
Sheridan, Illinoia. 20 Deoember 

NOTT (0-1541999), Medioal ) 1945. Dismissal. total forfeitures 
Adlllinistrative Corps. ) and confinement for ten (10) years. 

OPINION of the BOARD OF REVIEW 
MOYSE, KUDER and WINGO, Judge Advooates. 

1. The record of trial in the case of the offioer named above has -­
been examined by the Board of Review and the Board submits this, its 
ppinion, to The ~ge Advocate General. 
- J 

2. The accused was tried upon the following Charge and Speoifioationa 

CHARGE& Violation of the 58th Artiole of War. 

Specifications In that Second Lieutenant John w. Not~. Medical 
Administrative Corps, Station Hospital. New Orleans Port of 
Embarkation, did, at New Orleans, Louisie.:na, on or about 12 
Me.rah 1943, desert the aervioe of the United Ste.tea a.Di did 
remain absent in desertion until he surrendered himself e.t 
Chica.go, I_llinois, on or a.bout 21 November 1946. 

He plee.ded guilty to the Speoifioation and Charge. except the words "desert 
and "in desertion," substituting therefor. respeotively, the words 11a.bsent 
him.self without leave from" and ''without leave," of the excepted words, 
not guilty, and of the substituted words, guilty, and to the Charge not 
guilty, but guilty of a violation of the 61st Article of War. In oonjuno­
tion with these pleas he submitted a special plea of the Statute of Limi­
tations as to the Charge and Specification under the 61st Article of War. 
A.tter an explanation by the law member he expresaed his acquiescence in 
the court's understanding that he was plea.ding not guilty to a violation 
of Article of War 68. The law member thereupon ruled that trial as to 
the violation of Article of War 61 wa.s ba.rred and that the tria.l would 
proceed as to the violation of Article of Wa.r 68. Aooused was f'ound guilty 
of the Charge·and its Specifioa.tion. No evidence of previous convictions 
was introduoed. He wa.s sentenced.to be dismissed the service, to forfeit 
a.11 pay and allowanoes due or·to become due, and to be confined at hard 
la.bor for twenty-four years. ·The reviewing authority approved the sentence 
but reduoed the period of oont'inement to ten yea.rs a.nd forwarded the· record 
of trial for e.otion under Artlole of Wa,r 48. 

3. Evidence. 

http:sentenced.to
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For the prosecution~ 

The accused absented himself without leave from his station at 
the Station Hospital, New Orleans Port of Dnbark:ation, New Orleans, 
Louisia.na., on 12 Ml.rah 1943 (R. 8, Pros. Ex. 1 ). He wa.a eJI\Ployed by 
Barney's Market Club, 741 West Randolph Street, Chicago, Illinois, unler 
the mm.e of Guy Banks, from 16 June 1945 to 25 June 1945 (R. 12,13). 
Yihile so employed, he was dressed in civilian clothes and did not have · 
on Army clothe• (R. 14). Mrs. Lottie Crimson, the.timekeeper a.Dd book­
keeper at that Club, lna.de up his.pay checks and :ma.de deductions for his 
social security, under the name of Guy Ba.nka (R. 13,14). He wa.a employed 
at the Terminal Restaurant, 2529 N. Kediie Boulevard, Chicago, Illinois, 
under t.he name of Guy Banks, a.a a short-order oook, from the last week 
in June 1945 to the middle of September 1945 (R. 15,16). He did not work 
at that restaurant during the la.et two or three weeks in September 1945 
but worked there again from the beginning of October 1945 to about the 
third week of that month {R. 16). -ifuen the accused was hired by Constantine 
J. Papas, who operated that restaurant with his father and was its personnel 
manager, the accused told Mr. Papas that he had worked at certain mentioned 
pla.oes, 11was a discharged veteran, an officer, wu married, and had two 
children" (R~ 17). When MJ-. Papas first saw the aocused, whichwe..s in 
the last week of June 1945 (R. 16), the aooused was wearing sunmer civilian 
clothes and had on no milita,ry articles of clothing (R. 17). During all 
of the time that the accused was working at the Papas Restaurant, he was 
dressed in civilian clothes (R. 17). While employed at that restaurant,' 
social security deductions were made for the accused under the nallle of 
Guy Be.nlm (R. 17,18 ). 

On the night of 21 November 1945 at about 2335 hours, John R. 
Phillips, Jr., who is a special agent for tho Federal Bureau of Investiga­
tion, received a phone call while on duty in hh office in Room 1900, · 
Bankers Building, 105 w. Adams Street, Chicago, Illinois, from a person 
who stated that his name was John W. Nott aild that he thought he was wanted 
by the Federal Bureau of Investigation (R. 8,9). During the course of the 
telephone conversation, the files of the Bureau were checked but no record was 
found under the name of John w... N.ott (R. 9,10). Mr. Phillips suggested to 
the person calling that he come to the office for a further discussion 
(R. 10). A.bout ten minutes later (2345 hours, 21 November 1945) a person, 


who was alone, came to that office and identified himself u John W. Nott. 

That person was the accused (R. 10 ). When he came in, he was wearing dark 

brawn work trousers, a gray sweat shirt, a green felt ha.t and a pair of 

black work shoes (R. 10). The accused told Mr. Phillips that he had been 

absent without leave from the Army since some time in the spring of 1943, 

that his true name was John Worthington Nott, that he he.d used the Ilallle 


· of Guy Banks during the past two years (R. 10 ), and that ne had been on 
various jobs in different parts of the country, usually as a laborer (R. 
10, 11). Mr. Hl.illips turned the accused over to the Chicago (Military) 
Poli oe Detachment (R. 11 ). 

2 
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For the defense. 

After a.n explanation of his rights. accused elected to remain 
silent a.nd offered no evidence in.hie beha.lf. other tha.n a stipulation 
that on F prior to 12 lmrch 1943. he ''was permanently assigned to and 
was a. member of t.1-ie staff of the Station Hospital. New Orleans Port of 
Elnba.rkation. and wa.a not at that station awaiting assignm~t to a.n over­
seas• station" (R. 18). 

4. The record clearly sustains the filldinga of the court. In view 
of the prolonged unexplained period ot unauthorized absence of the a.ccuaed. 
12 M..rch 1943 to 21 November 1945. his civilian enployment under the a.lie.a 
of "Guy Ba.nlc.s, 11 the receipt of pay and social security deductions under that 
alias. his wee.ring of civilian clothes while so employed. his surrender 
in civilian clothes at Chica.go, Illinois, which is a oonsidera.ble diatanoe 
(over 900 miles) from his station in New Orleans, Louisiana., and the fa.ct 
that most of the unauthorized a.baenoe was during the period ot active 
hostilities with Germany and Ja.pa.n. the court properly found the acoused 
guilty of desertion in violation of the 58th Article of War as charged. 

5. There are no War Department records available to shaw the date 
of accused's camnission or other data pertaining to hia personal history. 
The Cba.rge Sheet. the statement by accuaed. and the review of the staft 
judge advocate show that accuaed served two years and six months with 
the National Guard prior to his induction into the Federal service on 
24 September 1941'. He served as an enlisted man from that date to 17 October 
1942. He waa commissioned second lieutenant, Medical Administrative Corps, 
Anny of the United Sta.tea, on 17 October 1942. He is 31 yea.rs end two 
months of age. 

6. The court wa.s legally constituted and had jurisdiction over the 
accused and of the offense. No errors injuriously affecting the substan­
tial rights of the accused were committed by the court during the trial. 
In the opinion ot the Board ot Revis the record or trial is legally 
euff'ioient to I upport the findings ot guilty and the sentence and to 
we.rra.nt oontirmation ot the sentence.. Dismissal is authorized upon oon­
viotion ot a violation ot Article of War 58. 

Judge Advooa.te 

_G_o......>c""l-.-;;Wi,:;,.;.•.i.W.1¥,,1,..ad""'~:I·,o;:ip;;,::w---·· Judge Advooa.te 

W.: /1.iuy <'fl'. 1(141-11 • Judge Advocate 
--1,.1.,f.J..............-;.,....-------­

3 
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SPJGK - CM 296841 	 lat Ind 

Hq A$F, JAGO, Washington 25, D. C. 	 .; ... ·; 

TOa The Seoretary of War 

1. Pursuant to Exeoutive Order No. 9556. dated May 26 9 1945, there 

are transmitted herewith for your action the reoord ot trial e.nd the 

opinion of the Boa.rd of Review in the oa.se of Seoond Lieutenant John W. 

Nott (0-1541999), Medioa.l Administrative Corps. 


2. Upon trial .by general oourt-martial this officer was found guilty 
of desertion for a period of more than two yea.rs and eight months• be ~nning 
12 Ma.roh 1943 and terminating·21 November 1945, in violation of Article of 
War 58. He wa.s sentenced to be di~missed the servioe, to forfeit all 
pay and allowances due or to become due, and to be confined at hard labor, 
a.t suoh plaoe as the reviewing authority might direot, for twenty-four years. 
The.reviewing authority approved the sentence but reduced the period ot oon­
finement to ten years, and forwarded the record of tria.l for action under 
Article of War 48. -• 

3. A summary of the evidence ms.y be found in the a.ccompanying opinion 
of the Board of Review. I ooncur in the opinion of-the Boa.rd that the 
record of trial is legally sufficient to support the findings a.nd sentence 
as approved by the reviewing authority and to warrant confirmation of the 
sentence. ' 

Accused, who was commissioned a second lieutenant 17 October 1942, 
absented himself without.authority from the Station Hospital, New Orleans 
Port of J!lnbarkation, to which he was assigned, onl2Jlarch 1943 and remained 
absent from the military service for more than two years and eight months, 
until he surrendered to the F.B.I.in Chicago. Illinois, on 21 November 1945. 
No ext_enuating circumstances were presented. · 

Desertion in war ti.me, particularly by a commissioned officer, is 
a most serious offense. However, in view of the apparent policy of the War 
Department Clemency Board as indicated by its action in similar cases. I 
recommend that the sentence as a.pproved by the.reviewing authority be con­
finned, but that the period of oonfinement be reduced to six yea.rs, and 
that the sentenoe as thus modified be ordered executed, and that a disciplinary 
barracks be designated a.a the place of confinement. 

~. Inolosed is a form of aotion designed to carry into eX'ecution the 

foregoing recommendation, should it meet with your appro'V8.l. 


. . -· "(

\. ' . >,l '7) 1 l 
........._~-- ~.....:::-----~ ; ; 'f-- - , ·--- . - . 


2 	Inola . THOMAS 'ft;. GREEN 

l •. Form. of aotion Major General 

2 Beoox:d of trial _'.O!_e__,l!l_d_&!.Advoce.te General 


( 	Sentence as Approved by reviewiltlfaut,hority ~onfinned, rut confinement reduced 
to eix years. AS modified ordere<\ executed. OCMO 50., 6 March 1946). 
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\ 

WA2 1EriiliT1.iENT 
Army Service Forces 

In the Office of The Jucige Advocate General 
1:iashington, l.:;.C. 

SPJGN-C1,I ?-98046 

) 12TH EBAD~UA.1.TERS & HEAI~U/uT:sI,S DE­
UNITED STATES ) TACflllI·.::I-iT, SPiCH.L TROOfS, FIRST ARXY 

) 
v. 	 ) Trial by G.C.iJ., convened at 

) Fort Jackson, South Carolina, 
Private RAYMOND ANDERSON ) 15 f.ecember 1945. 11.shonorable 
(33884767)., Company D, ) discharge and confinement for 
802d Replacement Battalion. ) · six (6) months. Post Stockade, 

) / Fort Jackson, South Carolina. 

HOLDING by the BOARD UF REVIEVl 
LIPSCOHB, . 0 1CONNOR and MOH.GAN, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the soldier named above. 

2. The accused was tried upon the following Charge and Specifi ­
cation: 

CHAR.GE: Violation of the 96th Article of War. 

Specification: In that Frivate Raymond Anderson, Company D, 
' 	 802d Replacement Battalion., Fort Jackson, South Carolina., 

did., at Columbia, South Carolina, on or about 2 November 
1945., wrongfully take and use without consent of the 
owner., a ·certain automobile., to wit., a 1940 Plymouth 
station wagon., propert~, of City of Columbia., South 
Carolina., of a value of more than $50.00. 

He pleaded not guilty to., and was found guilty of., the Charge and Specifi ­
cation thereunder. After considering evidence of £our previous con­
victions., accused was sentenced to be dishonorably discharged the ser­
vice.,. to forfeit all pay and allowances due or to become due, and to 
be confined at hard labor· at such place as the reviewing authority might 
direct for five years. The reviewing authority approved the sentence., 
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remitted four years and six months of the confinement imposed, desig­
nated the Post Stockade, Fort Jackson, South Carolina, as the place of 
confinement, and forwarded the record of trial for review pursuant to 
Article of War 5o½. 

,'.3. The Specification alleges that the accused did wrongfully take 
and use a certain automobile, property of the city of Columbia, South 
Carolina, 11without consent of the owner." The evidence clearly shows 
that the accused used tile automobile as alleged and the only question 
requiring discussion is whether that use was 11without consent of the 
owner. 11 The only evidence relative to this issue fs presented in the 
following colloquy: 

11A& 	 iey name· is Mrs. w.D. ott. I live at 1727 Maplewood
Drive, Columbia, South Carolina. I am a supervisor 
for the Servicemen's Recreation Center in Columbia, 
South- Carolina. 

Second interrogatory, 	 In your capacity as supervisor, did 
you have occasion to use a 1940 
Plymouth Station Wagon? 

A: 	 I did. 

Third interrogatory: 	 On the morning or 2 November 1945 were· 
you using this flymouth Station Wagon? 

A: 	 Yes, I was. 

Fourth interrogatory: 	 At what time and where did you park 
this station wagon when you were 
finished with it? 

A: 	 Sometime between l2 o 1clock and l o1clock on tile morning 
of 2nd of November I parked it in front of Fellowship 
Hall, 1324 Marion Street, Columbia, South Carolina. 

Firth interrogatory: 	 Did you give any serviceman permission 
to use the station wagon at any time? 

A: 	 I did not • 

. Sixth interrogatory: 	 To whom did the station wagon belong? 

A: 	 To the City of Colun:£ia., South Carolina. 

Seventh interrogatory: 	 What was the South Carolina state license 
number of this particular station wagon? 

A: s.c. V-50 11 (Pros. 	Ex. 4). 
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Th'~ above testim0ny s;1ows that r,;rs. Ott, in her capacity as a super­
visor of the Servicamen I s Hecreation Center in Colu:nbia, Soutn Carolina, 
had occasion on 2 fove:r.ber l'-)45 to use the car wlu.Cil the accused is 
alleged to have ..rongfully taken, and that between 12 o'clock and 
1 o I clock on the u,orning of 2 Iiovember s;1e parked it in front of 
Fellowsr.i.p Hall in tlie city of Colu::rbia. Her testimony does not 
establisi1, however, that tii.e Servicemen I s rlecreation Center was an 
agency of the city of Columbia, or that she was an employee of that 
city. Her testir.iony contains no stater:en t which would justify the 
inference that she had any exclusive legal right or authority over 
the car in question, or any autr.ority either to permit or to w-.i.th­
hold its use by another. There is no evidence, therefore, to show 
that the car was wrong.fully taken and used by tr.e accused without 
the consent of the owner, the city of ColUL1bia, South Carolina. 
Since such a taking was the essence of the offense cnarged and 

· since the prosecution failed to discharge its burden of proof on 
this essential issue, the record is legally in.sufficient to sustain 
the. findings of guilty and the sentence. 

4. For the reasons stated, the Board of Review holc.s that the 

record of trial is legally insufficient to sustain the findings of 

guilty and the sentence. 


__1____________, Judge Advocate. 

______________, Judge Advocate. 

, 
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SPJGN-CM 298046 	 1st Ind 
Hq, ASF, JAGO, Washington 25, D. C. 
TO: 	 Commanding General., 12th Headquarters & Headquarters De-. 

tachrnent., Special Troops, First Army., Fort Jackson, South 
Carolina. · 

l. In the foregoing case of Private Raymond Anderson 
(3388476?), Company D., 802d Replacement Battalion., I concur in 
the holding of the Board of Review and for the reasons therein 
stated recommend that the findings of guilty and the sentence 
be disapproved. 

2. When copies of the published order in this case are for­
warded to this office they should be accompanied by the foregoing 
holding and this indorsemgnt. For convenience of· reference and 
to facilitate attaching copies of the published order to the re­
cord in this case, please place the file number of the record in 
brackets at the end of the published order., as follows: 

(CM 298046). 

1 Incl THOMAS H. Gru.'EN 'f;'.i)'.,"Record of trial Ma j o r · General., . . 1£:; ; \ 
The Judge Advocate General, . 



WAR DEPAm'MENT 
umy- Service Forces (277) 

In the 'Qtfice of '.lhe Judge ,Advocate General 
washington 25, n. c. I . 

SPJGH - CM 298.315 .. 

UNITE.D STATES 	 ) AIR TRANSPORI' COMM.AND 

) FERRYING DIVISION 


v. 	 ) 
) Trial by G.C.M., convened at 


First Lieutenant mRIL H. ) R:>mulus J.J."m3" Air Field, Romulus, 

STEVENS (0-1703135), Air ) Michigan, 6 and 7 December 1945. 

Corps. 	 ) Dismissal and total forfeitures. 


)
-----------·--- ­
OPINION of the BOARD OF mvmw 

TAPPY, STERN and Tff:VETHAN, Judge Advocates. 

1. Thai- Board of Review has examined the record of trial· in the 

case of the officer named above and submits this, its opinion, to The 

Judge Advocate General. 
. . 

2. The accused was tried upon the follolrl.ng Charge and Spe cUi­

cations: 


CHARGE I: Violation of the 61st 	Article of wu. 

Specifications 1 through 24, inclusive: (Findings of not 
guilty). 

Specification 25: · In that First Lieutenant Beryl·H. Stevens, 
Squadron "D", SS~rd ~ lir Forces Base Unit, (3rd Ferry­
ing Group), did, w1thout proper leave, absent himsel! from 
his command _at Romulus. J..rmy. Air Field; Romulus, Michigan, 
from about ll October 1945 to about 15 October 1945. 

Sp-ecificati_o?l 26: In that Fi.1'$t Lieutenant Beryl H. stevens, .
* * *, did, without proper leave;· absent himsel! from his·· 

· station at Romulus fJ.rrJry Air Field, Ranulus, Michigan, from 
about 16 October 1945 to about 24 October 1945. 

Accused pleaded not guilty· to the Charge and all Specifications. He 11as · 
found guilty of the Charge, not guilty of Specifications_l through 24, . 
inclusive, guilt7 of Specification 25 and ey exceptions and substitutio~, 
gullt1 'ot Specification·. 26~ except the words •station at Romulus Al1rt:, Air 
Field, Romulus, Michigan," ·substituting therefor the ·110rds "command at ­
Romulus A;rtr.ry" Air Field, Romulus, Michigan, i'ran about 16 October 1945· to 
about 18 October 1945, and from his station at Romulus Al1rt:, Air Field, 
Romulus, Michigan, from about 19 October 1945 to 24 October 1945." No evi­

. dence of previous convictions was introduced. He was sentenced to dismissal 
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and total forfeitures. The reviewing ~uthority approved only so much of 
the finding of guilty of Specification 26 of the Charge as involved a 
finding that accused absented himself without proper leave from his station 
at RJmulus Army Air Field, Romulus, Michigan, from about 19 October 1945 
to 24 October 1945, approved the sentence and forwarded the record of trial 
for action under Article of~ 48. 

3. 'Ihe evidence for the prosecution shows that accused is in the mili­
tary service and that on i JUly" 1945 he was assigned to Squadron D, of the 
553d-Ar!ey' Air Forces Base Unit at Romulus, Michigan (R. 8, 13). .His squad­
ron commander was Major James H. Mayer (R. 20). · An extract copy of the 
morning report of the Base received· in evidence shows tha accused absent 
?Ji thout leave as of 11 October 1945. Said entry was made on 22 October 1945 
(R. 30; Pros; Ex. D). Accused vra.s seen at the "7.estwood Gardens" on 18 
October 1945; at which time he stated that he was leaving· that night fpr 
Indianapolis,_ but was returning the following day (R. 33). He was also ob­
served on 18 October 1945 aboard a train en rpute from Detroit, Michigan, 
to Indianapolis, Indiana, and on 19 October ms seen in Indianapolis. At 
Stout Field Hospital in Indianapolis, Private Beatrice Hunt 1'had occasion· 
or opportunity to see Lieutenant stevens" on October 20, 21, 22, 23 or 24, 
1945 (R. 37, 39, 40). On 24 or 25 October, accused 'WaS found under guard 
in the o~fioe of the Pr~vost Marshal of stout Field (R. 31). 

On 29 October 1945, after being advised of his rights under the 24th 
Article of llU', accused 11a~ questioned· concerning the alleged offenses by 
the Base legal officer who, thereafter, assisted accused in drafting an 
affidavit which was signed and S110rn to by' accused (R. 22}. Sa.id affidavit 
sets forth in-pertinent part that on ll October 1945, accused executed a 
statement indicating his desire to .remain on active duty for the duration 
of the emergency and six months, at which time he was in the process of 
being cleared for separation, that he did not report for duty at his squad­
ron or to anyone and that during the period 11 October 1945 to 15 October 
1945, accused 1m.s off the Base most of each day in the company of Private 
First Class Beatrice Hunt, although he slept in his quarters on the Base 
each night. It further relates tha'b on the evening of 18 October 1945, 
he and Private Hunt boarded a train at Totroit, Michigan, and -went to · 
Indianapolis, Indiana, arriving there on the morning of 19 October 1945, 
where accused obtained his car; also that while returning to Detroit, accused 
and Private Hunt were involved in an automobile accident at about 1900, 19 
October 1945 and v,,ere hospitalized at stout Field, Indianapolis, accused 
being released from the hospital on the following day. On 24 October 1945 
he ,ras apprehended by' the military police 'While visi'lmg Private Hunt, who 
was still conf'ined in the hospital at Stout Field (R. 26,Z'l; Pros. Ex. C). 

4. 'lhe defense introduced evidence to show that accused Vias observed 
on the Base between the period ll October and 17 October. ])lring that time 
he was seen each day' on several occasions in the barracks and in the post 
exchange (R. 45, 46}. AA extract copy of· the morning report of the BSS8 
far 29 Octobet? 1945, received 1n evidence, shows Lieutenant Stevena' status 
on 24 October 1945 "from Al'l>L to duty, l6oo" (R. 47; Def. EX. 7). Major 
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James H. Meyer ·was called as a witness and testified that he had personal 
knowledge of accused's absence without leave from his organization, Squad­
ron D, on 11 October. He explained that the entry of the unauthorized 
absence was not made on the morning report until 22 October because he 
understood that accused had been separated from the servi oe on 11 October. 

He later ascertained, homver., that accused was still a member of Squadron 
D and on 22 October 1945 assisted in a search for him 'Wi. tbout avail. Major 
Meyer lmew that accused had not reported to the squadron after October 11 
(R. 50., 51). 

Accused., after being informed .of his rights as a witness., elected to 
make an unswrn statement in "Which he related the following: He entered 
the Ax'!I'I3' at the ag~ of 18 and is presently 22 years old. He served in the 
Rome-Amo battle and in part of the Et•:.opean offensive. -mrl.le on the Ploesti 
Raid his plane blew up., he parachuted to the ground and "Was injured. He 
was captured by :the Rumanians. Thereafter., while attempting to escape from 
a Prisoner of War camp he was captured and altogether was a prisoner for 
almost four months (R. 55., 56). 

5. The prosecution's case vra.s vigorously' contested by the defense. 
At the outset., the defense counsel offered a special plea in bar of trial 
as to Specifications 1 to 24 of the Charge on the ground that accused had 
been punished under .Article of war 104 for those offenses. mrl.le the plea 
was not granted., the court found accused not guilty of these Specifications 
and~ therefore consider it unnecessary to discuss the merits of said plea. 

Isfense counsel next entered "a plea for multiplicity of Charges" to 
Specifications 25 and 26 contending that there should be but one Specifi ­
cation since the inclusive dates of the alleged unauthorized absences re­
presented a continuous period of time from ll. to 24 October 1945. Speci­
fication 25 of the Charge alleges that accused absented himself without 
leave .from his command from about ll October 1945 to about 15 october 1945. 
Specification 26 o.f the Charge alleges that he absented himself without · 
leave from his station from about 16 october 1945 to about 24 October 1945. 
l.bsence without leave, not being a continuous of.tense., it was appropriate 
to allege in separate Specifications first, the o.ffense involving unauthor­
ized absence f'rom command commencing on 11 October 1945 and second., the dif­
ferent o.f!ense of unauthorized absence from station commencing on a later · 
date 11Qt included in the former. The plea waw properly overruled. 

Defense counsel objected to the receipt in evidence of the extract 
"°PY' of the morning report showing accu'll'ed~ s absence on ll October 1945 
(Pros. Ex. D)., for the reason that the recording o.f the fact ,ms delayed 
until 22 October 1945 and no evidence was offered to show that the officer 
having the dut;r. to malat the entry had personal knowledge thereof. In sup­
port o.f thl.s position., defense counsel relied upon the case reported in 
3 Bull JAG 337 (CM 254182, Roessel, 35 BR 179 and cases cited therein)., 
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in which it was held that the record of trial was legally sufficient to 
support only so much of the :findings of guilty of absence w.1.thout leave as 
involved the period of absence of which the officer who testified had per­
sonal knowledge. In that case 1 the entry on the morning report showing the 
absence ,ra.s delayed !or a period of twenty-three days and the officer 'Who 
prepared the morning report testified that he had no. personal knowledge o! 
the absence until fourteen days after the date it 1ms alleged to have occurred. 
~e the entry was made niM days subsequent to his ascertaining the ab­
sence, the !bard of Feview held the evidence legally sufficient to sustain 
a· !1nd1ng of guilty of absence 1Vithout leave, commencing on the date the 
officer concerned had personal lmowledge thereof. That case did not go so 
far as to hold that morning reports 'Which are not prepared strictly within 
the· rules governing their preparation are inoompetent. It simply sa.i,d ttthat 

,, 	 lihen evidence is introduced from BDY source tending to· show error or lack 
of authenticity in the entries {of the morning report), they- must be 'Weighed 
as any other docmnenta17 evidence to determine the extent to llhich the7 · 
shall be accepted as competent, credible proof of the facts the7 recite." 

\. 	 . . . ' . ~ . 

· In a more recent holding of this office {SPJGN 1945/3492, 29· March · 
1945, 4 BUll JAG·87), the principles announced in the Roess~l case, supra, 
with respect to morning report entries -were the subject of further ex­
planation. If arq doubt existed prior thereto, the rule as stated is now 
clear that "i~ is not necessary that the entry be made contemporaneously· 
with the happening of the event recorded. This principle pennits the de­
layed entry in the morning report to be received in evidence as proof o! 
the unauthorized absence of an accused which occurred prior to the date or 
actual entry. Although personal knowledge Med not be shown as a pre­
requisite to the introduction of the morning reports into evidence, lack of 
such personal knowledge may- be sh0'1'i'l1 by the defense for the purpose o! im­
peaching the entries. tt 

In the instant case, the defense· called the officer liho prepared the 
morning report as a 'Witness, ostensibly for the purpose o! impeaching the 
entry by sholdng a lack of personal knowledge of the absence; however, the 
evidence shows that this officer had personal knowledge of the absence from 
the date alleged .and his testimon;r, rather than impeaching the entry, con­
clusively established the unauthorized absence from c<JlJD.and as of the date 
alleged. 	 · 

Defense counsel raised strenuous objections to the admission in en-· 
dence of accused's confession, contending that it ns_ not voluntarily made. 
To establish admissibility of the confession, '._the prosecution introduced a 
stipulation,. entered into betireen prosecution~ defense and accused, that 
if Lieutenant Colonel James -K. Kneussel· •re present, he would testify that 

. 	as legal officer he intervie118d accused, tha1; be questioned accused as to· 
the offenses alleged, "after advising him o! his rights under the 24th 
Article of war• am that he "then assisted him {accused) in drawing up an 
affidavit consisting o! two pages S1'10rn and- subscribed to before me on 

-4­



29 October 1945 * * *" (R. 22). This ttaff'idavitn was the accused• s confession. 
Thereafter, accused took the stand and, after testifying that Colonel Kneusael 
warned him that he did not haw to make a statement, he further testified 
as !'ollows: .. 

On or about 29 October 1945, when Lieutenant Colonel 
Kneussel took your statement did he tell you before 
signing it that if you made it he would make things 
as easy as possible for you or words to t~t effect. 

Yes, he did.ff 

.On cross-examination, accused ,ms asked to state exactly the language used 
'by O>lonel Kneussel to which accused replied, "He said he 1Vt>uld do all he 
could f9r me and that he would see that I got off as easy as possible" (R.25). 

A conf'ession to be admissible in evidence must have been voluntarily­

made Sl1d the burden of proof is upon the prosecution to establish tliat fact 

(MCM, 1928, PJi'.l'•' 114!,; CM 233543, McFarland, 20 BR 15; Winthrop, Mil. :Law 

and Pree., 2d ed., p. 328). Facts indicating that the confession was in­

duced 'by hope of benei'it is evidence that the conf'ession was involuntarily 

made (MCM, 1928,, par. ~). Under military law, when a confession is made 

to a militar.y superior, careful inquiry must be had to detezmine whether or 

not the conf'ession ms voluntary (MCM, 1928, par. 11.aj. In W1nthrop•s, 


· supra, p. 329, the rule is stated as follows: 

"Statements, by way of confession, made 'by an inferior 
under charges to a commanding officer, judge advocate, 
or other superior "flhom the accused could reasonably be­
lieve capable of making good his 1'10rds, upon ewn a 
slight assurance o£ relief or benefit by such superior, 
should not in general be admitted. Thus, in a case where 
a confession was made to his captain by a soldier upon 
being told by the former that •mat:ters would be easier 
far lwn• or •as easy as possible,' if he confessed, such 
confession was held not to have been voluntary and there­
fore· imp:°perly admitted.ff 

Here the de.ferwe introduced evidence to show th.at wien accused ,mw questioned 
. by Lieutenant Colonel Kneussel, the Base Legal Officer, he was told that if 
he made a confession the O>lonel 'WOUld see that he ttgot off as easy as pps­
sible. • Sl:ch evidence, assuredly, is some proof that an improper inducement 
was offered accused to extract his confession. Since the burden of proof 
was on the prosecution, it was incumbent upon it to proceed therea!ter to _ 
introduce such ·evidence as might serve to discharge that burden. HO'ft9ver, _ 
the prosecution introduced no evidence to refute the evidence offered by 
the defense • .Accordingly, it is clear that the prosecution failed to sus­
tain its burden of proving that accused's confession ,ra.s voluntarily made 
(CU: 28448.5, ~). . 
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I 
In the confession itself, accused stated that it ,ras "f'ully- and vol­

untarilY' made." However, that assertion cannot be considered by- us to but­
tress the prosecution's case since it was not befo.re the court ,men it 
passed upon the admissibility- or the docwnent containing it. We cannot on 
this review marshal for the prosecution matters not in evidence before the 
court l'lhich the accused had no opportunity to anS'118r. In view of the fore­
going, it is unnecessary for us here to decide 'Whether or not, llhen the 
accused submitted himself' for examination only l'lt th respect to the nature 
or the confession, he could have been questioned cy the prosecution about 
s:ay statement appearing in the confession - even such a statement as that 
the confession had been freely- and voluntarily given. For the foregoing 
reasons; it is our conclusion that the confession was inadmissible in evi.­
dence. · 

The court, cy exceptions and substitutions, "llith re'spect to Specif:1.­
cation 26 of the Charge, found accused guilty of absenting himself "llithout 
leave !ran his command from about 16 October 194S to about 18 October 194S 
and from his station !ran about 19 October 1945 to 24 October 194S. Inas­
much as the evidence sbol'led that accused waa present at the Base !ran 16 , 
October through 18 October, accused co~d not be found guilty- of unauthorized 
absence from his station for that period. Acoordingl:y, the court sought to 
find h1m guilty of unauthorized absence from his ccmnand during that period 
and, !rem his station for the balance of the time alleged. ~ so doing, the 
court divided the period of unauthorized absence charged into tll'O separate 
periods., constituting thereby-, ho separate offenses and changing the 
identity or the offense charged, contraiy to the provisions of' paragraph 78£., 
Manual for Courts~artial., 1928. Realizing this., the revielling authorit7 
prop;3rly approved 'only so much of the f1nd1ngs of guilty ot Specification 26 
ot the Qiarge as involved unauthorized absence f'ran station !rom a bout 19 
October 1945 to 24 October 1945. 

6. The evidence as ·introduced by the prosecution in the form ot an 
extract copy of' the Ease morning report, its verity conf'inned · by- the testi­
moey of a defense 1'i.tness, established the initial unauthorized absence of' 
accused beyond reasonable doubt. Further cy direct 1;est1mon;y of ntnesses, 
in no manner contradicted by the def'ense, it was conclusively sho"llll that 
accused. was absent w.tthout- authority from his command during the period !ran 
11 October 1945 to 15 October 1945 and from his station during the period 
frcm 19 October 1945 to 24 October 1945. b Board of Review is ot the 
opinion that the evidence other than the confession is of auch quantity- and 
quality as practically to compel in the minds of conscientious and reasonable 
men the findings of guilty, and. that the substantial rights or the accused 
ll8re not injuriously a1'f'ected by the erroneoas admission of' his conf'ession. 

7. war l):l~ent re cords d1.8close that this of'f'icer is 23 ;rears ot - · 
age and married. lie attended high school for two years but did not graduate. 
In civil life he l'laS employed for about four months by an optical compaey u 
a polisher and for about nine months cy another employer .as a truck driver. 
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He entered the service on 28 May 1942 as an enlisted man and was appointed a 
Flight Officer in the Army of the United states on 1 October 194J. on 9 
April 1944 he was appointed a second lieutenant with a pilot•s rating and 
11&1!1 promoted to first lieutenant on 7 September 1944. Awards received by" 
him consist of the Purple Heart and the Air Medal with two oak Lea!. ClusterfJ. 
on 6 May 19.44· he ~ reported missing. in action over Rwnan:la during an ope~ 
ational fiight 'Rhen the aircraft of which he ,ras .co-pilot ns shot down by" 
enem;r fire. His status· as a prisoner or war of the Rumanian goverm.ent ,ra.s 
wrliied on 4 July 19.44. '!hereafter he was repatriated and evacuated to the 
United States about 16 ~pt.ember 1944. 

The review or the Sta.ff Julge Advocate sets forth that accused, while 
a member ot another camnand, was given punishment in the form of a reprimand 
and forfeiture of pay, under the 104th Article of war, for an absence 'With­
out leave of eight days. 

s. The court was legally- constituted and had jurisdiction over the 
accused and o! the oi'feMes. No errors injuriously- affecting the substantial 
rights of the accused ere committed during the trial except as above noted. 
In the opinion of the·'Board of Ieview the record of trial is legally sutti ­
ci.ent to support the findings of gullty of the Charge and Specifications 25 · . 
and 261 as approved by the reviewing authority, and the sentence and to war­
rant confinnation of the sentence. Dismissal is authorized for a conviction 
ot a violation of Article of War 61. 

d&-UML!!_~f!} ~dge Advocate. 

Judge Mvocate. 

. - - ---, Judge Advocate. 
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SPJGH - ClJ 298315 1st Ind 


Hq .ASF, JAGO, Washington 25, D. c. 27 February 1946 
.. 

TO: The Secretary of War 
.; 

1; Pursuant to Executive Order No. 9556, dated Hay 26, 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of First Lieutenant Beryl H. 
etevens (0-1703135), Air o,:rps. 

2. Upon trial by general court-t::artial this officer pleaded not 
guilty to and was found guilty of absonting himself without leave from 
his command for a period of four days (Chg., Spec. 25). He also pleaded 
not guilty to the offense of absenting himsel.f without leave !ran his 
station for a period of eight days and by exceptions and substitutions 
vias found guilty of unauthorized absence from his command for two days _of 
said period a..,d of unauthorized absence from his station for five days of 
said.period (Chg., ,Spec. 26). No evidence of previous convictions was 
introduced. He twas sentenced to dismissal and total forfeitures. The 
reviewing authority approved only so much of the findings of guilty under 
S:[:ecification 26 as involved the accused's unauthorized absence of five 
days from his station,. approved the sentence and forwarded the record of 
trial for action under Article of War 48• 

.'.3. A summary of the evidence may be found in the accanpanying opinion 
of the Board of Review. I concur in the opinion of the Boa.rd that the 
record of trial is legally sufficient to support the findings of guilty of 
the Charge and Specifications as approved by the reviewing authority and 
the sentence and to warrant confirmation of the sentence. 

Fram 11 October 1945 to 15 October 1945 this officer., without author­
ity failed to report to his squadron for duty and spent the greater part 
of each day off the Base in company of a WAC private. O:l 19 October 1945 
he le.rt his Base without authority- and, accompanied by this young lady, 
,..,nt to Indianapolis, 1Vhere he was apprehended on 24 October 1945. No 
explanation was made by- this officer for his disregard of regulations and 

· ha testified solely- .to his combat record, preSU!llably in mitigation of the 
offenses.· · 

War ~partment records show that he arrived in the European '!heater 
o! Operations sometime in January 1944; that he was a,rarded the Air Medal 
and two Dak Leaf Clusters for meritorious achievement in aerial night 
while participating in sustained operational flights against the enemy 
from 2 March 1944 to 25 April 1944; also that he was a"l'/al'ded the Purple 
Heart for wounds received on_ 6 May 1944 when his plane was shot do'W?loy 
enemy fire while participating in an aerial bombardment mission over the 
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Ploesti oil fields in Rumanj a and that he was a prisoner of 11ar of the 
Rumanian government from that date until about September 1944. It appears 
that subsequent to his return from overseas be was punished under the 104th 
.Article ot war for an unauthorized absence of eight days. 

Giv.lng due consideration to accused's combat service, I recamnend that 
the sentence be confirmed but that all forfeitures in excess o:f $50.00 pay 
per month for three months be remitted; that the sentenoe as thus modi.f'ied 
be ordered executed, but that execution o! that portion adjuging dismissal 
be suspended during good behavior. · 

4. Incl.osed is a form of action designed to carry into execution the 
!oregal.og re"""""ndation, should sudl re~U\\'....-uon )t 111th y"'.'r approval. 

·~-- ' ---~ '\.~) 
. -~ 

2 Incls THCWS H. GmE:N 
, 1 - Re cord ot trial Major General , 

2 - Form of action The Judge Advcx: ate General 

( Sentence con!irmz.d but forfeitures remitted, GCMO 1.44, 28 Me.7 1946). 
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WAR DEP.il.RT.Mi:NT 

ARMY SERVICE FORCES 


In the Offioe of The Judge Ad,vooate General 
 (287)
Washington, D. C. 

SPJGK - CM 298331 

11. FEB i84S 
UNITED STATES ) .. FIRST SERVICE COiiMA.ND 


) ARMY SERVICE FURCES 

Te ) ' 


) Trial by G. C.M., oonvened at Camp 
Priva.te LAWRENCE B. ltARTIN ) F.dwards, I118.ssachusetts, 28 December 
(33526545), East Coast ) 1945. Dishonorable discharge 
Processing Center, Ca.mp ) · (suspended) and confinement for 
Ji.awards, Massachusetts. ) seven (7) years. Disciplinary 

) Barracks. 

OPINION of the BOARD OF REVIIl'i 
MOYSE, KUDER and WINGO, Judge Advocates. 

1. The reoo~ of trial in the case of the soldier named above has 
been examined in the Office of The Judge Advocate General and there found 
legally insufficient to support the findings and ·the sentence. The record 
has now been examineq by the Board of Review and the Boa.rd submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifications 

CHA.RGEa Violation of' the 58th Article of' ½ar. 

Specifications In that Private I.awrenoe B. Martin, East Coast 
Processing Center, C8lllp Edwards, Nass~ohusetts, did, at Camp 
Van Dorn, Mississippi, on or about 8 February 1943, desert 
the service of the United States and did remain absent in 
desertion until he was apprehended at Marion, Virginia on or 
about 11 September 1945 • 

•Th~ 'a'.ooused pleaded. not guilty to the Charge and Specification and was found 
., guilty. of the Charge and guilty of the Specification, except the words "at 
,:;;Camp Van Dorn, I.lississippi, 11 and "he was apprehended at Marion, Virginia", 
·'._:)ubstituting for the latter the words "terminated in a manner and at a place 
·· 	 not shown". He was sentenced to be dishonorably discharged the service, to 
forfeit all pay and allowances due or to beoome due and to be confined at 
hard labor at suoh place as the reviewing authority might direct for ten 
years. The re·viewing authority approved the sentence, reduoed the period 
of confinement to seven yea.rs, suspended the dishonorable discharge and 
designated·the 11:li.dwestern Br~h. United States Disciplinary Barracks, Fort 
Benjamin Harrison, Indiana, e.s .the place of confinement. The result· of the 
trial was published in General Court-~tial Orders No. 1447, 29 Deoember 
1945, Headquarters First Service Command, Army Service Forces, Boston 15, 
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Im.ssachusetts. The record of trial was forwarded to the Office of The 
Judge Advocate General pursuant to Article of War 5o½. 

3. The prosecution offered in evidence,as its Exhibit 1, a. photostatic 
copy of the front page of the tiiorning Report of Company A, 394th Infantry, 
for the month of February 1943, and of a sheet, attached thereto, containing 
"Remarks II for the 8th day of' the month. Among other entries on this latter 
sheet is the following& 

11 *** Pvt's Martin, L. & Rayner duty to A.W.O.L. 060011 
• 

Certain illegible initials follow the entry. Both sheets bear the impress 
of a seal, containing the following words a 

11 The· Adjutant General 1s Office War Depe..rtment. Official Copy"• 

The exhibit was admitted in evidence over the objection of the defense. No 
other evidence to eata.blish the inception of the desertion alleged in the 
Specificationwa.s adduced. · 

In the reoent opinion in CM 296303, Burdick, a similar entry of a 
surname only was held to be insufficient to connect the a.ccused with the 
offense charged. It was·there said that& 

11 The accused, by his plea of not guilty, admitted that 
he was the person named in the Specification and a member of 
the l::ast Coast Processing Center of Ca.I!IP Edwards, l.B.ssa.chus etts. 
His plea did not, however, admit that he was the unidentified 
Private Burdick who was a member of Compe.ny C, 101st Engineer 
Combat Battalion in June 1943. Although the Manual for Courts­
Martial states that 'Identity of names raises a presumption of 
identity of persons o•" it appears that the oases in which such 
a presumption has been employed involved considerable more descrip­
tion than a surname only (Wigmore on Evidenoe, 3rd Ed. Seo. 2529 
and oases therein cited). When the presumption is used its 
'strength *** will *** depend upon how common the name is. and 
other circumstances' (MCM, 1928, par. 112a). In this particular 
instance we not only do not know how many-Private Burdioks there 
may be in the A:rrny, but we oa.nnot Da.rrow our inquiry as to identi ­
fication to a Private Burdick of any one organizationJ for the 
Specification alleges that Private William F. Burdick belonged 
to one organization and the morning report declares 1Pvt. Burdick' 
to be absent without leave from a.n entirely different organization." 

The views therein expressed apply in all respects to the issue here presented. 
The addition of the initial "L" does not serve to identify accused, particularly 
as there wa.a neither allegation nor proof that he was ever a member of Compa?'I.Y' 

2 
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"A", 394th Infantry. 

4. For the reasons stated, the Boa.rd of Review ii of the opinion· that 
the reoord of trial is legally insufficient to support the findings of 
guilty and the sentenoe. 

Judge Advooa.te 

U/2'/49:m ,! !C4 , Judge Advooa.te _.................-~;--~-------­~ 

__.L.....~ ____ .........a,t,&,.____, Judge Advooe.te 
.............-w._t,J._4"" 
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SPJGK - CM 2.J8331 1st Ind 
..


BJ. ASF, JAGO, Washington 25, D.C. 

TOa Seoreta.ry of War 

l. Herewith transmitted for your action under Artiole of War so½, 
as amended by the aot of August 20, 1937 (50 Stat. 724J 10 u.s.c. 1522), 
is the record of trial in the case of Private Lawrence B. Martin 
(33526545), East Coast Processing Center, Ca.mp .Edwards, Massachusetts. 

2. I oonour in the opinion of the Board of Review and for the reaso~ 
stated therein reoonnnend that the findings and sentenoe be vacated and that 
all rights, privileges and property of whioh aocused has been deprived by 
virtue of the sentenoe so vacated be restored. 

3•. Inolosed is a form of aot on designed to carry into effect·the 
reoommendation herej.nabove made, hould auoh aotion meet with approval. 

~.. ~-<~J . 
2 Inols THOMAS H. GREEN 

1. Record of trial Major General 
2. Form of ~ction The Judge Ad~oate General 

( GCW 621 18 March 1946). 
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i;].R DEPi'.?..Tl\t.IENT 
Army Servioe F'oroes (291} 

In The Office of The Judge Advocate General 
. Washi:::ig;ton, D.C. 

SPJGK - CM 298371 

ls FEB l946 

~ 
U N I T E D S T A. T E S FIRST SERVICE. COli:J.flu"'ID ­

.AR)lY SERVICE FORCES 

v. ) 

) Trial by G.C.JJ., convened at 

Private JOHN LOFARO (32499737), ) Camp Edwards, Massachusetts, 

East Coast Prooessine Center, ) 26 December 1945. Dishonorable 

Camp Edwards, i.:ass achus etts • ) discharge (suspended) and con­


) finement for seven (7) years. 
) Disciplinary Barracks. 

OPINION of the BO.ARD OF Rrvrn·w· 
110YSE, KUDER and WI;IGO, Judge Advocates. 

1. The record of trial in the oase of the soldier named above has 
been examined in the Office of The Judge Advocate General a.nd there found 
legally insufficient to support the findings and the sentence. The record 
has now been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifioationa 

CHARGE• Violation of the 58th Article of 'w~ar. 

Specificationa In that Private John Lofaro, Ea.st Coast Processing 
Center, C8.!llp Edwards, Massachusetts, ~id, at Ce.mp Claiborne, 
Louisiana, on or.about 25 March 1943, desert the service of 
the United States and did remain absent in desertion until 
he was apprehended at Brooklyn, New York on or about 17 
October 1945. · 

The accused pleaded not guilty to t;he Charge and Specification a.nd was found 
guilty of the Charge and guilty of the Specification, except the words, tthe 
was apprehended at Brooklyn, New York", substituting therefor the words, 
"terminated in a. Jrianner and at a. place not shown. 11 He was sentenced to be 
dishonorably discharged the service, to forfeit all pay and allowances due 
or to become due, and to be confined at ha.rd labor, at such plaoe as the 
reviewing authority might direct, for t~n (10) years. The reviewing authority 
approved the sentence, reduced the period of confinement to seven years, sus­
pended the dishonorable discharge and designated the Midwestern Branch, 
United States Disciplinary Barracks, Fort Benjamin Harrison, Indiana, a.s the 
place o.t' confinement. The result of the trial was published in General 
Court-Mirtial Orders No. 1446, 29 December 1945, Headquarters First Service 
Command, Army Service Foroes, Boston 15, Massachusetts.· The record of trial 
was forwarded to the Office of The Judge Advocate General pursuant to Article 
ot War soi-. 
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To support the original absence there was offered in evidence an 
authenticated extract copy of the morning report of "Hq &: Hq Det 60th QM 
EN (Ldry)" for 27 March 1943. This offering was.objected to by the defense 
on the following groUllds& 

"••• First, that the serial number e.s noted is not the serial number 
of the aocu.aed. Second, the organization listed is not one that the 
&ccused was ever a member of. 11 · 

The objection having been overruled the offering was admitted as Prosecution's 
Erlrl.bit l. The complete document is as follows& 

11 *EXTRACT COPY OF I.IORNING REPORT OF -

Ilq & Ilq Det 60th ~ En (Ldry) 


llir 27/43. Correction for J.~r 22/43. 

So much as reads .Pvt Lofaro sk sta hosp 

is amended to read fur. Pvt Lofaro fur 

to AWOL as of 0001, 1ar 25/43. Pvt lcl 

Smalley fur to duty. VNF 

VNF 

Hq &: Hq Det, 60th Q.M EN (I.dry) Mar 28/43 

Cp Claiborne, La. 


I, 2~d Lt, QMC, certify that I am the com­
manding officer of Hq &: Hq Det, 60th QM BN (Ldry) 
and official custodian of the morning reports of 
said command, and that the foregoing is a true and 
complete copy (including any signature or initials 
appearing thereon) of that part of the morning report 
of said co:mnand submitted at Camp Claiborne, La. for 
the dates indicated in said copy which relates to 
John Lofaro, 32499717, Pvt, liq Det, 6oth Qm Bn (I.dryl, 
Camp Claiborne, La. ffeiderscoring of number supplieg 

/s/ Vaden N. Ford 
VADEN N. :roRD, 2nd Lt. Q.MC 

•rn case the Extract Copy of Morning Report is offered 
in evidence before a court martial, it must be detached 
from pages 1 and 2. 11 

Y{ithout objection, the following offering by the prosecution was then accepted 
in evidence as Prosecution's Exhibit 21 

."EXTRACT COPY OF MORNING RERJRT OF& 
LoFaro, John 324997!7 L'underscoring eupplie!7' Conf 

18 Oct 45 W,T.W. · · 
POST GUARD HOUSE, FORT JAY, N1W YORK 22 October 1945 

I, WILLIDI T. YiILFONG Capt. CMP certify:\hat I am 
the Commanding Officer of POST GUARDHOUSE, :roRT JAY, N.Y., 
and official custodian of the Morning Report, ot sa.id command, 

2 
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and that the foregoing is a true and complete copy (including 
any signature or initials appearing thereon) of that part 
of the !•:orning Report of se.id comm.and submitted at :?ORT JAY, 
REff YOP.K for t.11.e dates indicated in said copy which relates 
to a 

John LoF'aro 32499797 Pvt. 14th Lvacuation Hos ital Unit 
full name, Army serial number, t}'ade and organization of person 

Referred to in extract copy) 

'ii. T. Wilfong 
(Signature) 

'WILLIAM T. "v'iII.FONG 
Capt. CJ.i>11 

No other ev;idence was offered by the prosecution. 

3. Af·ber accused's rights had been explained to him he made an u.nsworn 

statement through his counsel. He asserted that his serial number was 

32499797 and that he had never been a member· of "Hq and I:q Det, 60th ~!Ii 

BU (Ldry)", Camp Claiborne, Louisiana. He further stated that in addition 

to being greatly overweight he suffered from various ailments and that ­

11 *** Th.ey were going to give me a dis charge as being unfit for 
militarJ service due to overweight, put ~eanwhile I was permitted 
to go home on an emergency furlough to see my sick mother. I 
didn•t return because I just couldn't stand any mor6 ridicule and 
embarrassment heaped upon me by the other men because of my ex­
cessive overweight. ***" 
4. It will be noted that the Specification does not allege that accused 

, 	was at any time a member of "Hq and Hq Det, 60th QM Bn (Ldry) 11 , his organiza­
tion being described as :C.ast Coast Processing Center, Camp Edwards, I~sachusetts. 
It will further be noted t.h.at the entry en the morning report of the Post 
Gus.rd Souse, Fort Jay, New York, describes him as a member of the 14th 
Evacuation Hospital Unit, and that there is a minor varianoe between the 
serial ·numbers of the "John Lofaro II in the two entries. In his unsworn 
statement aocused a.d.rr~tted that at some undesigna.ted time during his term 
of service he absenteq himself' without authority from his organization. The 
extract in the morning report of the Post Guard House, Fort Jay, New York, 
blearly establishes that on 18 October l945·he was under military control. 
Therefore the real question that is presented is whether there is sufficient 
proof of the desertion charged and a proper identification of accused with 
the alleged offense. 

In a recent oase, CM 296303,.Burdiok, the sole proof of the in­
ception of ·~he desertion was a photostatio oopy of a.n extract from a. morning 
report of an organization of whioh it was not alleged that accused was a. 

3 
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member. There was no evidence adduced to establish that accused had ever 
been a member or the organization other than through the extre.ct so offered, 
and a.s, in the present case, the entry merely contained the accused's sur­
name. In holding such an entry insufficient to connect the accused with 
the offense charged the Boa.rd of Review stateda 

"The accused, by his plea. of not guilty, admitted that 
he was the person named in the Specification and a. member of 
the East Coast Processing Center of Ca.nI> Edwards, Ma.ssa.ohusetta. 
His plea did not, however, adroit that he was the unidentified 
Private Burdick who was a. member of Company C, 101st mgineer 
Combat Battalion in June 1943. Although the Manual for Courts­
Ma.rtia.l states that 'Identity of names raises a presumption of 

.identity of persons•••' it appears that the cases in which such 
a presumption has been employed involved considerable more descrip­
tion than a surname only (Wigmore on Evidence, 3rd Ed. Seo. 2529 
a.nd oases therein cited). vJhen the presumption is used its 
'strength ••• will ••• depend upon how common the name is, and 
other circumstances' (MCM, 1928, par. 112a.). In this particular 
instance we not only do not know hOIY many-Private Burdioks there 
may be in the Army, but we cannot narrow our inquiry as to identi­
fication to a Private Burdick of any one organization; for the 
Specification alleges .that Private William F. Burdick belonged 
to one organization and the morning report declares 'Pvt. 
Burdick' to be absent without leave from an entirely different 
organi za t ion. 11 

As in the Burdiok case, the entry on the Morning Report in the 
present case contains only the surname of the absent soldier. In the cer­
tificate authenticating the extract, the commanding officer of the organiza­
tion of.the absent soldier inserted the latter's first'name and serial number, 
describing him as being a. member of "Hq and I:iq Det, 60th QM Bn (Ldry)". 
However, assuming, without so holding, that this statement in the certificate 
ma.y be aooepted as evidence of the soldier's name, it does not establish 
that the John Lofaro, who is described in the Speoifioation,a.s a member of 
11 :East Coast Processing Center," without any reference to any prior orga.ni,;a­
tion, is the same John Lofaro who was a. member of and absented himself with­
out leave from 11Hq and Hq Det, 60th QM Bn (Ldry)" almost three yea.rs prior 
to the date of the filing of the charge. The opinion in the Burdick case 
has been approved in two subsequent oases, CM 298783, Morris and CM 298331, 
Martin. A.a there is no substantial difference between the proof a.dduoed 
in the present case and that in the three ca.sea referred to, the Boa.rd has 
no difficulty in finding that · tne identity of the accused and 
the inception of the absence have not been properly established. 

5. For the reasons stated the Board of Review is of the opinion tha.t 
the record 01' trial is legally insufficient to support the findings of 
guilty a.nd the sentence. 
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SPJGK - CM 298371 lat Ind 

Hq ASF, JAGO, Washington 25, D. C. 27 February 1946 

TOi The Secretary of Viar 

1. Herewith transmitted for your action under Artiole of War so½, 
as amended by the act of 20 August 1937 (50 Stat. 724; 10 U.S.C. 1522) 
and the act of 1 August 1942 (56 Stat. 732), is the record of trial in 
the case of Private John Lofaro (32499737), East Coast Processing Center, 
Ca.mp Edwards, Massachusetts. 

2. · I concur in the opinion 6f the Board of Review that the record 
of trial is legally insufficient to support the findings of guilty a.nd 
the sentence and, for the reasons stated therein, recommend that the 
findings of guilty and the sentence be vacated, and that all rights, 
privileges and property of which this accused has been deprivea by virtue 
of the findings and sentence so vacatgd be restored. 

3. Inclosed is a form of actio designed to effect this 
recommendation, should such actio meet 

2 Incls THOMAS H. GREEN 
1. Record of trial :Major General 
2. Form of action The Judge Advocate General 

( Findings ~nd sentence vacated. GCMO 831 29 April 1946). 

5 
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WAR IEPARTiiENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGN-CM 2:i8598 

UNITED STATES ) FIFTH INFANTRY DIVISION 
) 

.v. ) 
) 

Trial by G.C.M., convened at 
APO 5, Camp Campbell, Kentucky, 

· Private First Class HENRY ) 18 December 1945. Dishonorable 
E. MARKS (34575143), 
Battery C, 46th .Field Ar­
tillery Battalion. · 

) 
) 
) 

discharge (suspended) arxi con­
finement for two (2) years. 

·Disciplinary Barracks. 

_ HOLDING by the BOARD OF REVIEW 
HEPBURN, 0 1CONNOR and MORGAN, Judge Advocates 

I . 

1. The record of trial in the case of the above named soldier, 
having been examined in the Office of The Judge Advocate General and 
there found legally insui'f'icient to support the sentence, has been 
examined by the Board ot Review and held to be legally sutf'icient to 
support the findillgs of guilty and the sentence. 

2. The accused was tried upon the .:Collo-.1.ng Charge and Specifi.; 
cation: 

CIWl.GEa Violation o! the 6ls~ Article o! War. 

Specification: In that Private First Class Hell17 E.Marks, 
Battery c, 46th Field Artillery Battalion, did, w.Lth:>ut 
proper leave, absent himsel! from his organization at 
Camp Campbell, Kentucky, from about 14 September 1945, 

. to about 27 Novenber 1945• · · . 
H-, pleacied not guilty to, and was .foo.nd guilty of, the Charge and the 
Sp,cification. He was sentenced to be reduced to the grade ot pri­
vate, to. be dish:morably discharged the service, to forfeit all pay and · 
allowances due or to become due., and to be confined at hard labor, at 
such place as the reviewing authority might direct, .tor a period of two 
7ears. The reviewing authority. approved the sentence and ordered it 
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executed, but suspended execution of the dishonorable discharge and 
designated the Midwestern Branch, United States Il:l.scipllnary Barracks, 
Fort Benjamin Harrison, Indiana, as the place of con.fineioont. The 
proceedings were published in General Court-Martial Orders No. 2, 
Headquarters 5th Infantry Division, AFO 5, Camp Campbell, Kentucky, 
9 January 1946. 

J. Evidence for the prosecution: Accused was a member of Battery 
- C, 46th Field Artillery, which was stationed at Camp CaI!i)bell, Kentucky 

(R. 6). He was placed on temporary duty at Reception Station 1/15, Fort 
McPherson, Georgia. On 13 September 1945 he left Fort McPherson under 
orders· from the Reception Station to return to his own organization. 
The orders prescribed 14 SeptE111ber 1945 as the effective date of change 
on the morning ~port (R. 7-8; Pros. Ex. A). 

Private First Class Gilbert Lang, who had seen the accused at 
least one& a day dur1ng their previous service together, was present 
in Battery C during the approximate period from 14 S"=lptember to Novem­
ber 1945 and did riot once see him during that time. At an unspecified 
date in.November Private Lang saw accused in'the battery latrine 
(R. 18-20). · 

, About 5 October 1945, Captain Raymond E. Trinter became the 
commanding o!fi.cer ot Batter.r C (R. ?). Accused was not present for 
duty at that time and Capt;ain Trinter did not give him permission to 
be absent (R. 7). About 20 November 1945 Captain Trinter checked the 
morning reports and found that accused was still carried on ten:porary 
duty. Pursuant to instructions to drop !rom the rolls all persons on 
temporary duty who had not returned to Camp CaI!i)bell, accused's name 
was dropped and his record was .forwarded to Washington (R. 21). . 

Accused was confined in the Post Stockade l Fort McPherson, 
Georgia, on 'Z7 November 1945 (R. 10-11; Pros. Ex. CJ. On 1 December 
1945 he was placed in conf'lnement in 'the division guard~se at Canp 
Campbell, Kentucky (R. 9-lOJ Fros. Ex. B). 

4. Evidence tor the defense, .lccused, advised of his rights as 
a witness, elected to remain silent (R. 17-lB). Captain Trinter, re­
called aa a defense wltness, testified that between December 1942 and 
June 1943, he had been an officer in a battery to which accused was then 
assigned. He gave accused his basic training and found him to be an 
excellent wrker, cooperative am willing. Accused was considered a 
good soldier (R. 12-14). Private First Clan Lang had known accused 
and served vd. th him in the same battery since March 1944. They were 
overseas and in combat together. · Accused was "about the best soldier" 
in the battalion because "he did his duty and done other duties too• 
(R. 14-16). 
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'" 

5. The Specification of the Charge alleges that accused., a 
member of Battery C., 46th Field Artillery Battalion., was absent 
without leave f'rom his organization at Camp Campbell., Kentucky., from 
about l4 Septellber 1945 to about 'Z7 November 1945. 

It is shown that accused, follolli.ng a period of temporaey 
duty at Fort McPherson., Georgia., was ordered to return to bis organiza­
tion., Battery c., '6th.Field Artillery Battalion., at ·camp Campbell., 
Kentucky. Pursuant to these orders he le!t Fort McPherson., Georgia., 
on JJ September 1945. We may take cognizance of the distance between 
Fort l!cFherson and Camp Campbell and conclude that accused should have 
arrived at his home station on l4 September or on the day following. 
The record is devoid of any direct evidence that he did not complete 
the change of station. The usual proot., a competent morning report 
entry showing his absence without leave at Camp Camp:>ell on l4 
September., is not contained 1n the record. 

Direct proot ot absence without leave., althQugh desirable., 
is not in all cases requisite.· Like any other !act., absence without 
leave may be proved by circumstantial evidence. C"..l 255083., Hargrove,
36 BR :z:J; 1912-40 Dlg. Op. JAG., Sec. 419(2). · To establish accused's 
absence at Camp Campbell on 14 September the prosecution produced a 
fellow soldier 1n the same battery who testified that he bad not seen 
accused in the battery between l4 September and some time in November. 
Although bis testim:>ey is not 11ithout probative force it is con­
sidered insufficient to establish beyond reasonabl~ doubt that accused 
ns not present for duty at that time. Comn.encing with ; October., 
ho1r1ver., we have the testimony ot the battery commander that accused 
was not present !or duty. Since the battery commander knew the ac­
cused personally and was himself on duty continuously during this period, 
the fact that accused was absent cannot be seriously questioned. · 

The only question arises as to 'Whether his absence .from and 
a!ter 5 October was "without leave.• The batter,y commander testified 
that he had not g1. ven accused permission to be absent. There is the 
possibility that the previous battery comn.ander had given accused per­
mission to be absent. However., it may be pt"esum.ed that li' he were · 
absent on furlough that this status waild have been recorded on the 
batter,y morning report. The tact that accused was still being carried 
on the morning report as on temporU7 duty- at Fort McPherson shows 
that he had not reported for duty and had not been g:l.ven permission to 
be &'lfa:7• Although these circumstances do not preclude the possibility_" 
of his innocence of the offense alleged., in the opinion ot the Board 
they do exclude ever,y reasonable h;ypothesis save that of' guilt. The . 
rules governing the quantwn of circumstantial evidence required to , 
comet are., therefore, satisfied. 1912-40 Il:lg. Op. JAO., Sec.395(9)~ 

The absence 1fithout leave which is shown to have existed 
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from and after 5 October 1945 was not tenninated until his caifinansnt 
at Fort KcPharson, Georgia, on Zl November 1945. · 

6. For tha reasons stated the Board of Review holds the record 
o! trial legally sa.!!'icient to support so much o! ,the offense alleged 
as includes absence w1thout leave by accused from bis organization 
at Camp Campbell, Kentucky, from 5 October 1945 to Zl November 1945, 
and legally sufficient to support the sentence. 

Judge Advocate. 

Judge Advocate. 

SPJGN-CM 298598 1st Ind 
TO: The Judge Advocate General 

For his information. 

-EARLE HEP 
Lt. Col., J 
Chairman, Board of Review 1/'J 

. 
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MAR DEPARTMbNT 
.Army Service Forces (301)

In the Office of. The JUdge Advocate General 
Washington, D.C. 

SPJGK - CM 298601 l'i F"EB ,J46 

UNITED STATES ) AIR TECHNICAL SERVICE COMNJUID 
) 

v. ) Trial by G.C.M., convened a.t 
) ,~right .Field, Dayton, Ohio, 5 

First Lieutenant JOHN R. ) December 1945. Dismissal. 
SCHIPPERS (0-1638445), 
Air Corps. 

) 
) 

OPINION of the BOARD OF REVIEW 
MOYSt, KUDER and WINGO, Judge Advocates. 

1. The record of trial in the oaae of the officer named above has 
been examined by the Board of Review a.nd the Boa.rd submits this, its 
opinion, to The JUdge Advocate General. 

' ~· The aooused was tried.upon the following Charges and Specifica­
tions a 

CHA.RGEa Violation of the 96th Article of War. 

Specification la In that First Lieutenant John R. Schippers, 
AC, 4020th AAJ' Base Unit, Wright Field, Dayton, Ohio, did, 
at Wright Field, Dayton, Ohio, on or a.bout 13 June 1945, 
wrongfully and unlawfully make and utter to the Wright 
Field Officers' Club a certain check in words and figures 
a.a follows, to wit a 

13 June 1945 
Bank of 1hulhatta.n Co - Bank
-::-::-:-:-:,:o:=--:~-:---:-.----~~----'l:":"'.--­76l - 765 Nostrand Ave - Brooklyn City New York City, N.Y•• State 

Pay to the 
Order of THE WRIGHT FIEW OFFIC~' CLUB us 00/100 

•.. 
Fifteen & no 100 ---------,----~-----------------.._~ D.O~S 

Printed Name John R. Schippers Sign /s/ John R. Schippers 
Address Wright Field, Dayton A.S.N. 0-1638445 
Phone No. 2-4101 1st Lt. ACAcct #228"""7___________ Rank 

and by means thereof, did fraudulently obtain from The Wright 
Field Officers' Club the sum of.$15.00, he, the saia John R. 
Schippers, then well knowing that he did not have and not in­
tending that he should have sufficient funds in sa.id Bank of 

http:of.$15.00
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:Manha.tta.n Company for th.e payment of s a.id check• .. 
Specification 21 In.that First Lieutenant John R. Schippers, 

•••. did,· at Wright Field, Dayton, Ohio, on or about 2 
,August 1945, wrongfully and unlawfully make a.nd utter to 
The Wright Field Officers' Club a certain check in words and 
figures as follows, to wita · 

Aug 2, 1945 
Check No. B73589 

BANK OF THE MANHATTAN COMPANY 
763-765 Nostrand Avenue, Brooklyn, N.Y. 

· Pay to the 
Order of WRIGHT FIEI.D OFFICERS' CLUB $20.00/100 

_Tw_eti_._ty._0_&_n_,o/_1_0_0_·____________DOLLARS 

/s/ John R. Schippers 
Account No. 2287 1st Lt. A.C. 
o-1638445 · 
2-4101 

e.nd by means thereof, did fraudulently obtain from The Wright 
Field Officers' Club the sun of $20.00, he, the sa.id John R. 
Schipper•, then well knowing that he did not have and not in­
tending that he should ha.ve_suf'ficient funds in st.id Bank of 
:Manhattan Company for the payment of sa.id check. 

NOTE& Specifications 3 to 9 inclusive vary materially tram 
Speoifioa.tion 2 only with respect to date of offense, 
number of check, date of check a.nd amount of check, as 
follows, 

Speo; Date of Offense Number of Cheok Date of Check .Amount of Check 

3 7 August 1945 "B 73592 11 "7 Aug 1945" $10.00 
4 8 August 1945 "B 73600" "8 Aug 19451t $ 5.00 
5 12 August 1945 "B 74465" "12 Aug 1945" $10.00 
6 l~ August 1945 "B 74466" "13 Aug 194511 $10.00 
7 14 Aug·ust 1945 11 B 73599 11 .. 1114 August 1945 11 $ s.oo 
8 18 August 1945 "B 74479 11 "Aug 18, 1945" $10.00 
9 24 August 191!6 "B°.7446711 "Aug 24, 194~ 11 ~20.00 

ADDITIONAL CHARGE& Violation of ~ 96th Article of War. 

Specification&· In that, First Lieutenant John R. Schippers, AC, 
· •••, did, at Wright Field, Dayton,··,nhio, on or about 28 August. . 

2 
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1945, wrongfully make and utter to the Winters National Bank 
and Trust Company, a certain check in words and figures e.s 
follows, to-wit a · 

Aug 28 1945 
B74471 
FILL IN NAME OF BANK 
Bank of Nanhattan Co - 763-765 No. Strand Ave. BANK 

Brooklyn - N. Y. 
PAY TO THE ORDER OF Cash $60.00/100 
Sixty and no/100 - - - - - - - - - - - - - - - - DOLLARS 

Acct No. 2287 /s/ John R. Schippers 
2-4101 1st Lt.• AC 

he, the said First Lieutenant John R. Schippers, then well 
knowing that he did not have and not intending that he should 
have, suffioient funds in said Bank of The Manhattan Company 
for the payment of said check. 

He pleaded not guilty to and was found guilty of each Charge and Specifica­
tion. No evidence of any previous conviction was introduced. He was sen­
tenced to pe dismissed the service. The reviewing authority approved the 
sentence and forwarded the record of trial for action under Article of riar 
48. 

3. The checks in question will be identified in.this opinion by numbers 
corresponding in sequence to the order in which the checks are listed in the 
ten specifications involved. The original charge was preferred 24 September 
1945 and the additional charge was preferred 12 October 1945. 

4. Evidenoe·for the prosecution. 

Checks l through 10, a·ttached to a written stipulation executed 
by counsel for the prosecution and defense, and the accused, were admitted 
in evidence without. objection (Pros. Elc. 1 and "Attachments" 1-10). This 
stipulation provided that if Mr. Elton W. Merrill had been present in court 
he would have testified that he was Assistant Treasurer of the Bank of the 
Mmhattan Company, Brooklyn, New York; that "from prior to 1 June 1945 until 
subsequent to September 15, 1945, the accused, ***, maintained a special 
checking· account with said Bank of the Mulhattan Company"; that on or about 
the following dates checks 1 through 10 were presented to that bank for paymentt 

Check Presented for Payment 
-r- 22 June l945 

2 10 August 1945 
3 16 August 1946 
4 16 August 1945 
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5 22 August 1945 
6 22 August 1945 
7 25 August 1945 
8 29 .August 1945. 
9 4 September 1945 

10 8 September 1945 

am tha.t "ea.oh of the ohecks ••• were dishonored upon such presentment for 
payment and payment thereof was refused because there !!!!, not sufficient funds 
in the account of the said John R. Schippers at the time such checks were so 
presented for payment to pay the same." 

Private First Class Howard H. ,Leaga.n testifhd that he was a bartender 
at Orville Wright Branoh of the Officers' Club a.t Wright Field when accused 
11handed" cheek 4, dated 8 August 1945, 11across the bar" to him, and he gave 
accused $5.00 "in place of it" (R. 14,15,17; Att. 4, Pros. Ex. 1). The.date 
on the check was "approximately a.bout the time I took it in as well as I can 
remsmber 11 (R. 14). 

Mrs. Sally J. Anderson testified that from about 1 June 1945 to 
about 1 September 1945 she was general cashier for the Wright Field Officers' 
Club. Each of the checks 1 through 9 bore the "genuine stamped endorsement 
of the Orville Branch, Wright Field Officers' Club 11 (R. 19 ). She did not 
know whether accused "actually received cash" for these cheoks (R. 20), but 
"the only checks that came through the Orville Club were for cash because 
that was the only way we took checks there because they never paid dues at 
the Orville Club and all checks coming through the Orville Club were marked 
that way and they were the only-checks marked with the Orville Stamp" (R. 19). 

~rs. Irene Buckley testified that she was secretary to the Assistant 
Administrator in the finance office of the Officers' Club, and that it was 
her "duty to collect the returned checks, checks· which are returned from the 
bank for one reason or another" (R. 20). "I make every effort to collect 
the money from the officers for whom they were returned 11

· (R. 21 ). She kept 
a record of all returned checks. This record showed that checks 1 through 
9 had been returned to her office after having been dishonored by the bank 
(R. 22). On cross-examination by the defense she testified that checks 7, 
8 and 9 had been subsequently 11paid by cash; the others are listed as having 
been redeposited to the bank for paymen-; 11 (R. 25). There was no record that 
"the oheoks or the redeposit i tsel.f' were dishonored for the second time," 
and 'whether or not they were.redeposited after their original return ·••• 
they are all marked paid 11 (R. 26 ). 

I 

11r. Fred A. Collins testified that he was Assistant Cashier of the 
Winters National Bank and Trust Company, Dayton, Ohio. Check 10 was given 
by acou.s ed to tha.t bank to redeem three other checks of his drawn on 
Lnnhatte.n Ba.nk in the total sum of $60, which had been deposited by the 
payee in Winters Bank for collection and had been returned unpaid. Check 
10 was also returned unpaid about 3 September. and witness called accused 
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"by phone and told him that the check had been returned 11 (R. 31). The day 
he was thus notified accused paid witness ~60 in cash (R. 30,31,33). 

On 26 September 1945, after his rights under the 24th Article of 
Har had been explained to him, accused signed and swore to a statement which 
was admitted without objection into evidence, attached to the deposition 
of the Investigating Officer (Att. 1, Pros. Ex. 5). In this statement ac­
cused said that he had examined checks 1 through 9, "and the signatures· 
thereon are mine. 11 All these checks were cashed for him by Wright Field 
Officers' Club. :S:e "made good to the Wright Field Officers' Club the a.mounts 
represented by said checks," after they had been returned by the bank unpaid. 
He had a special checking ~ccount with the "Bank of Il.a.nha.ttan Company of 
Brooklyn, New York," in which no minimum ·balance was required, a fee being 
paid for each check draw:n. At the time he wrote checks l through 9 he did 
not know his "account wa.s insufficient to cover the amount of these checks 
**•'because I had been neglectful and had not maintained a record of my 
balance*** I was in the habit of drawing two or three checks at a time out 
of the check book and carrying those in my wallet and did not make ·entries 
in the stub after I had drawn the checks. Purely a matter of no bookkeeping. 11 

He learned 18 July that check 1 had been returned unpaid. On 23 July, while 
home on leave, he went to the bank, where he found his balance "was around 
two dollars, 11 and deposited $85 in his account. Al though he had "informed 
the Officers' Club that as soon as I reached home I would see that there 
was sufficient money in the bank to cover the amount of this check, 11 and 
was "under the impression that the club had recently put the check for collection, n 
he learned late in August "that the club had never put the cheok through. 11 

While on leave he wrote some checks ".for small amounts II on this account. Early 
in August his monthly pay check, approximately $210, was sent to the bank for 
deposit in his account, and a similar deposit was made l September. He had 
no other income, no assets. no dependents, and no one else was authorized to 
draw checks on his account. He did not realize he was spending money in ex­
cess of his income. 

On 14 October 1945, after stating to the same investigating officer 
"that he did remember his rights as*** previously explained. them to him," 
accused signed and swore to a second statement, admitted in evidence without 
objection as Attachment 2 to the investigating officer's deposition (Pros. 
Ex:. 5). In this statement he admitted uttering check 10 to v~. Collins to 
pay .for three other checks of his in .favor of "Sully's Bar" which had been 
dishonored. V~1en he learned that check 10 ~ad been returned, he told ­

"*** Mr. Rowe, connected with the Winters National J3ank and Trust 

Company ***· I would have the money the next day. The .following 

day 30 Aug 1945 I paid Mr. Rowe $60.00 cash and received the 

three checks which I had given Sully's Bar and which were returned 

unpaid. I did not. however, obtain the oheok for $60.00 as I did 

not at the time have the receipt present which the bank had given 

me for the $60. check, which receipt indicated that it had been 
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given to pay for the three a"foresaid checks." 

. 


5. Evidenoe for the defense. 

After having been apprised of his rights, a.ocus.ed elected to testify 
under oath (R. 49). He testified. that he was born 1 Septembe~ 1914 at 
Brooklyn,· New York, and "graduated from St. Paul's School, Garden City, taking 
a oourae ••• preparatory.to taking entrance examination to West Point*** 

. 	 " due to political reasons I did not get the appointment to West Point. He 

thereupon entered the "fire insuranoe business II in which he was engaged six 

arid one half yea.rs. There he 11sta.rted out as a runner, worked my way up to 

a fire insure.nee underwriter" (R. 50,51). On 7·March 1942 he was inducted 

into the mili ta;ry service and served as an enlisted man approximtely seven 


.,months~ Soon after he had completed the oourse at the Signal Corps Officer 
Candidate School, Fort :Monmouth, and had received his appointment as second 
li~utenant, he ,a.a.assigned to a. technical division at Wright Field, where 
he served as Military Personnel Officer for twenty-two months. He was sub­
sequently a,signed to Shipments Control Division of the Dayton Signal Corps 
Supply Agenoy at t~e request of the chief of the division. 

. . 	 , 

The substance of his testimony bearing on pertinent matters whioh 
had been omitted from or differently reported in his statements is as 
follows a 

a. Re established his special checking account at M:lnhattan 
Bank in September 1944. There was e. "ten cent charge on ea.oh check, 11 and 
an additional service charge of $2.00 on ea.ch check dishonored (R~ 52,61). 
He did not know, when he opened the account, that 1iervice ohargea were to 
be ma.deJ "I did.not read the front.of the book very ce.refully" (R. 66), 
but he had learned in June 1945 that there was such a service charge (R. 71). 
He reoeived be.nk statement, every three or four months, the la.st two state• 
ments ha"Ving been reoeived 10 July 1945 a.Jld 6 October 1945 (R. 62,53,54). · 
His government pay cheok had been deposited in thia account llthe first four 
or five ,da.ya II of every month sinoe October 1944 (R. 53 ). 

· b. In April 1946 he ga.ve a friend, Mr: George Miller·, three 

checks which were admitted in evidence without objection (Def'. Exs. A:,B,C), 

ea.oh in the amount of $100, to repay a. loan. "The checks were dated 1£Ay 

let, June lat and. July lat, and the man said, 'Well, Dick, not to strap 

you I wUl d~posit these checks May 30th, June 30th and July 30th11 (R. 55 ). 

The only withdrawals .or sums or $100 shown in a.ocused' s be.nk: statements 

dated 13 Auguat and 4 Octob,r, which were e.dmitted in evidenoe without ob• 


· 	jection (Der.· Elc. D), were one paid by the be.nk 1 August and e.nother pa.id 
8 Auguat, Accused testified. the.t these two pe.yments were for the Miller 
oheoka da.ted 1 June and l July (R. 59,65,67). "Becauae or the low balance 
in the account" when he went to the bank 23 July, aooused was "under the 
aaaumption" that the Miller check tor June had previously "gone through on 
schedule" (R. 57,67), and he was ~t a.nti~ipating.presentation of both 
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$100 checks in August (R. 59), which presentation.drew- his August balance 
down· ~100 lower than he thought it was (R. 70 ). Thus funds, were insuf.fioient 
to meet checks 2 through 9, "due to that ~xtra. $100 oheok going through 
during the month of August" (R. 69, 71 ). Service charges on twenty oheoks 
dishonored in August further reduced .the balance by $40, and "that is what 
threw 'that $60 check (number 10) out11 (R. 61, 70 ). ·. 

o. On 18 July Mrs. Buckley of the Officers t Club oa.lled lli 1''alld 

told him oheok 1 had been returned unpaid•. 11 ! was preparing to go on leave 

&lld I went around to see her elld asked her if she would just hold tha.t 

check for a couple o.f days that if' she would resubmit it on or a.bout the 

20th that there would be funds in the account to take care of the check". (R. 


of 1163). On 23 July 1946 he ma.de a deposit of i20 to "take ca.re check 1, 

and another deposit ot $110 on 25 July (R. 64). He had said in his first 

written statement that he deposited only $85 in July, in addition to his 

pay check, beca.uu ,nr was not quite certa.in, I did not want to me.ke the, 

a.mount over and I underestimated the amount of the deposit I ma.de when I 

was up home", (R. 66 ). 


d. On 27 August 1945 he was called to the club and shown six ot 

the cheoks-1 through 9, in the total sum of $70, including check 1, which 

had been returned unpaid (R. 58,69). He telephoned his mother the same 

day and asked her to deposit $100 in.his account (R. 58 ). The ba.nlc state• 

ment shows a $100 deposit ma.de 27 August (Def. Ex. D). On 28 August he draw 

a check for $70 to redeem the six unpaid checks held by the club. The $70 

check "cleared the be.Ilk September 4th" (R. 59). Also on 28 August he drew 

check 10 for $60, to reder~ the three checks in favor of' Sully's Bar held 

by Winters BaI.ik (R. 61 ). On 29 August a. deposit o.f i40 was ma.de in hia 

account (R& 68J Def. Ex. D)•. "Around the 6th or 7th" of September, before 

investigation of the original oha.rge ha.d been completed, accused voluntarily 

"went to the club just to make sure there wasn't a.nything further. and it 

ao happened that they did ·have three checks totalling $35 11 (R. 62). These 


,were 	checks 7, 8 and 9. Accused "immediately paid ca.sh; the $35 due on those 
checks, but the three checks were in the hands ot Captain Howard, Investigating 
Officer, he apparently had gotten them the night before and when I went to 
see him I immediately gave him the receipt tor the $35 ••• but the cheoks 
wero not given to me" (R. 60). 

· e.. Accused did not "ever intend to defraud anyone by means ot 

those ohecn,• nor "ever intend.to deter the pqment of a:n.t ot these obliga­

tions for the purpose of defrauding anyone~ (R. 61). He always honestly . 

believed there were sufficient tunds in the account "to take ca.~e of these 


. checlca 11 (R. 62 ). 

f. He ma.de check 7 pa~ble to ",Cuh, u and "the writing •Wright 

Field Of'ficera' Club t 1a not mine" (R. 62J Pros. Ex. 1, Att•. 7). 


An exami1'l&tion of Defense Exhibit.D. aocuaed'i bank atatement,. 
ehowa that between 23 July, .when he ma.de the deposit ot $20 to meet check 1 for 
$15, ana 13 August, his balance fluctuated between $169.71 and $15.n. 
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Captain E. F. Heflin, custodian of 1
,
1the YID AGO 66-2 for all 


officers assigned to 4020th A.AF Base Unit, 11 testified that accused I s 

·"Officers I Qualification itecord II showed that he had 11fi ve excellent ratings• 
two very satisfactory, two unknown, 11 and that his most recent rating, 30 
June, was 4.0 (P.. 48). 

Captain Raymond M. Rosenstein testified that accused worked under 

his direction from November 1944 to April 1945, that accused's "Reputation 

for truth and veracity was as good as any man's I have ever seen," e.nd that 

he was dependable. Captain Rosenstein had 11volunteered11 his "services" as 

a witness when he "overheard from what 11 accused "said several weeks ago 

tnat he was in a jam11 (R. 73 ). 


Captain Bert B. Lavengood testified that he had "worked with" 

accused since "Thanksgiving Week of 1944 11 

, a~d that so far as he knew ac­

cused's reputation for telling truth was 110.K. He has never at e.ny time 

that 1 know of not told the truth to me, a.nd he has worked for m.e directly 

ever since a.round the first of April of this year" (R. 74). 


Captain Richard L. Gay testified that he had known accused socially 
"since e.pproximtely the beginning of 1943, 11 and that he had "no reason to 
question" accused's reputation for telling truth (R. 75). "I have made him 
small loa.ns which have always been returned" (R. 76). 

6. The evidence establishes that accusea uttered t'he checks described 
in the specifications of the original charge, that he received cash in ex­
change for these checks, that there wer~ not sufficient funds in the be.nk 
to meet them, and that they were not paid by the bank. However, it is the 
opinion of the Board that there is insufficient evidence to prove beyond a 
reasonable doubt that accused thus 11fraudulently11 obtained the sums specified, 
and knew that he did not have and did not intend to have sufficient funds 

• far the payment of these checks, as alleged and found. The re oar d shows 
that accused, within five de.ye after having been notified at Wright Field 
that check l had been dishonored, went to his bank in Brooklyn and created 
and thereafter maintained for 21 days a balance sufficie:rt to pay this check. 
If it had been promptly redeposited as a.ccused had.requested, it would have 
been paid. 'When accused was notified 27 August that this check and five others 
which had been dishonored were held by the club, he immediately caused $100 
to be deposited in his account, and.the next day issued a. valid cheok for $70 
which liquidated this debt. On his own ini tie.tive he dis covered that checks 
7,8 and~ had been dishonored, whereupon he redeemed them with cash forth­
with. All the checks were for relatively small amounts and restitution 
thereof was ma.de before charges were preferred. Presentation of the Miller 
check for June, which was delayed until August through no fault of accused, 
did in faot reduce his August balance by a sum sufficient to have paid all 
the checks. He received no bank statements between 10 July and 6 October 
and had not been otherwise notified of the deficiency in his account when 
he uttered these checks. Under all the ciroumstances it does not appear 
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beyond a reasonable doubt that accused uttered these checks with the intent 
of deceiving the payees and CaJlSing them financial loss for his own gain 
(CM 237741, Ralph, 24 B.R. 107; CM 240885, Holley, 26 B.R. 161~ 2; CM 249006, 

Vergara, 32 B. R. 14). Nevertheless, his negligence in failing to ll'.aintain 
sufficient funds to meet these checks was clearly demonstrated. He was not 
justified in assuming on 23 July, merely beoaus e his account at that time 

'contained bui: ~.00, that the Miller check for June had previously been 
presented and paid in accordance with their understanding. He could very 
easily have ascertained when he was at the bank that this check had not 
been presented. His failure to keep a record of his checks, particularly 
after he knew that check l had been dishonored, and his consequent failure 
to maintain a sufficient bank be.lance, wa.s conduct of a nature to bring dis­
Qredit upon the military service in violation of the. 96th Article of War, 
and in ea.oh case. constituted an offense lesser than and included within the 
offenses of fraudulent uttering alleged in the specifications of the original 
charge (CM 228793, Petterson, 16 B.R. 313; Ralph, Holley, Vergara, supra). 

There is ample evidence that accused uttered the check described 
in the specification of the additional charge and that he wrongfully failed 
to maintain a sufficient balance to meet this check, but not enough evidence 
to prove beyond a reasonable doubt that'he knew he did not have and did not 
intend to have sufficient funds for the payment of.this check as alleged and 
found. His previous conduct showed that when he uttered this oheck he was 
eager to pa.y, and that he thought he had and intended ,to ha..ve funds to meet 
itJ his previous experience should have warned him to examine his account 

, and to illorease his ba.la.noe at once to a_ sum sufficient absolutely to _insure 

payment of this check. 


' 7. Wa.r Department records disclose that this officer is 31 yea.rs of 

age, is single, and is a high school graduate. In civil life he was 

employed for eight yea.rs as a fire insurance underwriter. He entered the 

service 7 J.hrch 1942 and, upon completion of the Officer Candidate Course 

at the Eastern Signal Corps School, Fort Monmouth, New Jersey, wa.s com­

missioned a seoond lieutenant, Army of the United States, 16 October 1942, 

and ordered to active duty effective the same date. He was promoted to 

first lieutens.nt 19 April 1944. 


8. The court was legally constituted and ha.d jurisdiction over the 

accused and of the offenses. Except aa noted, no errors injuriously af­

fecting the substantial rights of accused were committed during the trial. 


· In the opinion of the Board of Review the record of trial is legally suf­
ficient to support· only so much of the findings of guilty a.a involves 
findings that accused wrongfully failed to maintain a sufficient bank bale.nee 
to meet the checks described in the Spe~ifications, 8.Ild legally sufficient to 
support the sentence ar:d to warra.ltt confirmation thereof. Dismissal is au­
thorized upon conviction of a. violation of the 96th Article of War. 

J\.ldge Advocate · ·~~~· 
_W::-.-'i:M... 

7 
""---'•......._a....._·:1....o·"-4-·-.L"""(~,_~'-"4 JUdge Advocate 


~--·~___. Judge Advocate --~-~----w...........w__ ...·...· 
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I 
.: ;.. ' ,. " SPJGK - CIJ 298601 1st Ind '--1-1 . ~ ,-J 

Hq A$F, JAGO, ·:,ashington ;;;5, D.C. 

TO I The Secretary of Y,ar 

1. Pursuant· to Executive Order lio. 9556, dated 1.:S.y 26, 1945, there 
are transmitted herewith for your action the record of trial and the opinion 
of the Board of iieview in the case of First Lieutenant John R. Schippers 
(0-1638445), :ur Corps. 

2. Upon trial by general court-wartial tnis officer was found guilty 
of wrongfully making and uttering nine checks and fraudulently obtaining by 
means thereof ~95 (srecifications 1-9 of the Charge), and of :wrongfully 
ma.king and uttering one check in the sum of ~60 (Specification of the Addi­
tional Charge), in violation of A.rticle of "i{ar 96. No evidence of any 
previous conviction was introduced. He was s€ntenced to be dismissed the 
service. The reviewing authority approved.the sentence and forwarded the 
record of trh.l for action under Article of ·1iar 48~ 

3. A sUim11ary of the evidence may be fou."'ld in the accompanying opinion 
of the Board of Review. I concur in ·the opinion of the Board that the record 
of trial is legally sufficient to support only so much of the findings of 
guilty as involves findings that the accused wron~fully failed to maintain 
a sufficient bank balance to meet the checks described in the specifications, 
and legally sufficient to support the sentence and to warrant confir::nation 
thereof. 

The accused ca.shed a check for ~15 at the Wright Field Officers' 
Club about 13 June 1945. On 18 July he was notified by the club that this 
check had been returned un?aid by his bank, located in Brooklyn, New York. 
He asked the club representative to hold the check for "a couple of days" 
and then to present it again for payment. The accused went to his bank on 
23 July and deposited y20. On 25 July he deposited ~110, and until 13 
August maintained a balance of more thun ~15 in his account. However, the 
check was not again presented to the bank by the club. On 27 August the 
club representative notified the accused that this check and five others 
which he had cashed there in .\ugust, and which had been dishonored, were 
held by the club. The accused immediately caused ~100 to be deposited in 
his account and the next day issued a valtd check for ~70 which liquidated 
this debt. During an inv~stigation prior to the preferring of charges in 
this case the accused on.his own initiative went to the club and inquired 
whether any more of his checks had been dishonored. Upon finding th.at 
there were three totaling ~35, also cashed at the club in August, he paid 
this a.7.ount immediately in cash. The last eight checks heretofore mentioned, 
totaling 4;.80, would not have been dishonored if .a. check for $100, dated 1 
June, which accused had some reason to believe had been presented to the 
bank and paid early in July, had not in fact been held by the payee until 
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early in August, wnen it had been presented to the bank and paid. On 28 
August the accused uttered a check for ~60 to'redeem three other checks of 
his which had been dishonored. Re was notified a few days later that this 
$60 check had likewise been unpaid, whereupon he immediately ma.de restitution 
in cash. Bank statements were sent only at intervals of three nonths. His 
difficulties appear to have been caused by failure to keep any record of 
the d1ecks he drew, and to acquaint himself at more frequent intervals with 
the state of his account. T>.'.:: officer is 31 years of age, is single, and 
has no dependents. His eff'icis ..r::y is rated excellent and his reputation 
for honesty and dependability in his 1·ro!"'~~ is good. His conduct does not 
show any moral turpitude, but does indica:;e tha. t he was extre:ci.ely careless 
and inefficient in the management of his c'.1ecking account. I therefore 
recommend that the senten ca be confirmed, but oo.mmuted to a. reprimand and 
forfeiture of .;50 pay per month for three months, and· that· the s entenoe as 
thus modified be ordered executed. 

4. Consideration has been given to a letter from the accused to 
Honorable Patrick McCarran, United States Senator from Nevada, a copy of 
which 'letter is forwarded herewith. 

5. Inclosed is a form of action designed to carry into execution the 
foregoing recommendation, shoul~di~meet ~~-,our ·:r)val, 

' i"\'· ,.,.,~JV . 
3 Inols THOMAS H. GREEN 

1. Record of trial Major General 
2. Form of action The Judge Advocate General 
3. Ltr fr accused to 

Sen :iiicCarre.n 
·­( Findings gisapproved•in part. Sentence confirmed but commuted to a reprimand 

and forfeiture Of 150. pay per month for three months. GCHO 56, 6 Msrch 1946). 
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WAR IEPARTMENT 
Army Service Forces 

In the Office o! The Judge Advocate General 
Washington, D.c. · 

SPJGN-C'.iil 298783 
) t'IRS'i' SERVICE COMMAND 

UNITE.D STATES ) ARMY SERVICE FORCES 
) 

v. 

Private ROBERT C. MCRRIS 

) 
) 
) 

Trial by G.C.M., convened at 
Camp Edwards, Massachusetts, 
28 December 1945. Dishonorable 

(33443129), .East Coast ) discharge (suspended) and con­
Processing Center, Camp 

·Edwards, :Massachusetts. 
) 
) 
) 

finement for seven (7) years. 
Dl.scipllnary Barracks, Fort 
Benjamin Harrison, Indiana. 

OPINION ot the BOARD OF REVlD'f 
HiPBtlRN, 0 1 CONNOR and MORGAN, Judge Advocates 

1. The record o! trial in the case ot the soldier named above, which 
bas been examined in the 0.1'.t'ice of The Judge Advocate General and there 
frund legally insufficient to support th.a firxiings and sentence, has been 
examined by the Board ot Review, and the Board submits this, its opinion, 
to The Judge Advocate General. 

2. The accused was tried upon the follold.ng Charge and Specifica­
tion: 

CHARGE1 Violation ot the 58th Article ot War. 

'Specification: In th.at Private Robert c. Morris, East Coast 
Processing Center, Camp Edwards, Massachusetts, did, at 
Fort Dix, NE!lf' Jersey, on or about 11 May 1943, desert the 
service· ot the United States and did remain absent in 
desertion until he was apprehended at ~a, Virginia, on 
or about 2 Septenber 1945•. 

The accused pleaded not guilty to the Charge and Specitication and was 
found guilty ot the Charge and guilty of the Specification, except the 
words 11at Fort Dix, New Jersey," and, "he was apprehended at ~a, 
Virginia," substituting tor the latter the words, •terminated in a manner ­
and at a place not shown~" He was senten.Ced to oe· dishonorably discharged 
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the service., to. forfeit all pay and allowances due or to beco.me due., and 
to be confined at hard labor., at such place as the reviewing authority 
might direct., for fifteen years. The reviewing authority approved the 
sentence., reduced the period or confinement to seven years., suspended 
the dishonorable discharge., and designated the Midwestern Branch., 
United States Disciplinary Barracks., Fort Benjamin Harrison., Indiana., 
as the place of confinement. The result of the trial was published 
on 2 January 1946 in General Court-Martial Orders #6., Headquarters 
First Service Command., Arrr'3' Service Forces., Boston 15., Massachusetts. 
The record of trial was forwarded to the Office of The Judge Advo­
cate General p,,rsuant to Article of War 5o½• 

3. The only evidence adduced by the prosecution to establish the 
inception of the desertion alleged in the Specification is the £ollo1'ing 
entry in the ~omi.Dg report of Betacbment Medical Department., 90th 
General Hospital: 

"***Duty to EllOL * * * Pvt. Morris as of 1700., 5/10/43 * * *• 
In the recent opinion in Cll 296303., Burdick., a similar entry of a sur­
name only was held to be insufficient to connect the accused with the 
0£.fense charged. It was there said that: 

"The accused., by bis plea of not guilty., admitted 

that he was the parson named in the Specification and a 

member·of the East Coast Processing Center of Camp Ed­

wards., Massachusetts. His plea did not., however., admit 

that he was the unidentified Frivate Burdick who was a 

member of Company c., 101st Engineer Combat Battalion 1n 

June 1943. Although the Manual for Courts-Martial states 

that 'Identity of names raises a presumption of identity 

of persons * * *' it appears that the cases 1n which such 

a presumption has been employed involved considerable 

more des~ription than a surname only (Wigmore on Evi­

dence., 3rd Ed. Sec. 2529 and cases therein citad). When 

the presumption is used its I strength * * * will * * * 

depend upon how common the name is., and other circum­

stances• (MCM., 1928., ·par. ll~). In this particular in­

stance we not only do not know how many Private Burdicks 

there may- be in the Arrq, but we cannot narrow our in­

quiry as to identification to a Fr:l.vate Burdi.ck of any· 

one organization; for the Specification alleges that 

Private William F. Burdick belonged to one organization 

and the morning report declares •Pvt. Burdick• to be 

absent without leave from an entirely diff'erent organi­

zation. 
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This rati~nale squarely applies to the issue herein presented. 

· 4. For the reasons stated the Board of Review is of the opinion 
that the record of trial is legally insufficient to support the findings 
of guilty and the sentence. 

~.~·::::::: 
~--~~. Judge Adwcato. 

3 
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SPJGN-CM 298783 1st Ind 

Hq ASF, JAGO, Washington, D. C. 

TO: The Secretary of War 


1. Herewith transmitted for your action um.er. Article of War 
50½, as amended by the act of 20 August 1937 (50 Stat. 724; 10 u.s.c. 
1522) and the act of 1 August 1942 (56 Stat. ?32), is the record of 
trial in the case of Private Robert c. Morris (33443129), East Coast 
Processing Center, Camp Edwards, Massachusetts. 

2. I concur in the opinion of the Board of Review that the re­
cord of trial is legally insufficient to support the .findings of 
guilty and the sentence, and recommend that the findings of guilty 
and the sentence be vacated and that all rights, privileges, and pro­
perty of which the accused has been deprived by virtue of the findings 
and sentence so vacated be restored. 

3. Inclosed is a form of action designed to carry into affect 

these recoimnendationo, should such 
1
a_st1~~,""~% :o=a~)val. 

2 Incls ~=N 
1 - Record of trial Major Gereral 
2 - Form of action ' The Judge Advocate General 

·----------------- ­
( Findings and. sentence vaca~d. GCMO 82, 25 April 1946) • 
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WAR DEPARTMENT 
A:rmy Service Forces . 

rn the Office of The Judge Advocate General" 
7iashington, D. C. 

' 

SPJGN-CM 302564 

UNITED STATES )' THIRD AIR FORCE 
) 

v. ) Trial by G.c.u., convened at 
) Macilill Field, F1orida, 3 

Second Lieutenant ROLAND A. · ) January 1946. Illsmi.ssal • 
.SMITH (0-830142), Air Corps. } 

OPINION ot the BOARD OF .REVI.E.W 

HEPBURN, 0 1CONNOR and MORGAN, ~udge Advocates 


l. The Bo~d •o:t Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 

· Judge Advocate General. · 

. 2~ The accused was tried upon the .following Charge and Specifi ­
cation: 

CHARGE& Violation o.f the 61st Article of War. 

Specification: In that Second Lieutenant Roland A. Smith, 
Squadron •J11 , 301st Arrq Air Forces Base Unit, Drew 
Field, Florida, did, llitbout proper leave, absent 
himself fi'omhis organization on or about 4 December 
1945 and did remain so absent until apprehended by 
military authorities in Tampa, florida, on or about 
8 IeeeDi>er 1945. 

The accused pleaded not guilty to, and was .found guilty ot, both the 
Charge and the Specification. After evidence was introduced of a 
previous corivi ction by general court-martial of absence without leave 
!or thirteen days and of failure to obey- the order o:t a superior o.tti ­
cer, .. he was sentenced to be dismissed the service arrl to for.fei t all 
pay and allawances due or.,to become due. The reviewing authority- ap­
proved the sentence but remitted the forfeitures and forwarded the 
record' o! trial tor action under Article of War 48. 
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,3. Evidence for the prosecution: The accused on 4 Decanber 
1945 absented himself without leave from Squadron "J", 301st Army 
Air Forces Base Unit, Drew Field, Florida (R. 6; Pros. Ex. A). He 
was "apprehended by military authorities" in Tampa, Florida., on 8 
December 1945 (R. 6). · 

4. The defense introduced into evidence a stipulation that., it 
State Patrolman Guy Bostick were present in court., he would testify that 
while on the highwq between Bartow and Lakeland., Florida., at about 
6:00 a.m., on 5 December 1945, he saw the accused and another officer 
standing near a car which .was resting in a ditch. The accused was in 
an injured condition and was reDPved to the Polle County Hospital for 
treatment {R. 6). 

With this testimony as a background and after being apprized 
of his rights as a wi tnass.,- he took the stand on his own behalf. He 
had answered roll call on 4 December 1945; but on the following dq., 
while returning to camp, he attempted to pass a semi-trailer truck 
on a narrow, slippery road, lost control of his car, "overturned 
several times," and received a severe blow on the head and multiple 
bruises •about the body (R. 7., 9, 14). When found by the state 
patrolman some fifteen· or twenty minutes later, he was in a "dazed 
condition." At the hospital to which he was conveyed he was given 
treatment only for a cut on his head., am no other examination was 
made. Still in "quite a dazed condition" he was taken to a hotel 
in Tampa, F1orida., in which he shared a room with Mr. Kaupp, a 
"recently discharged lieutenarrt.n There he remained until his appre­
hension (R. 7-8., 101 12). Throughout this period he was., in his 
own words., , 

"* *. * in a very dazed condition., and at the same time I 
had a very numb feeling in my hands up to my elbows., no 
feeling whatsoever in my hands. I couldn't even pick up 
an object unless I looked at it, and my right eye was a.! ­
fected., too, and ! had very severe pains f'rom headaches 
f'rom my right eye. I didn't, lose the sight of it., but it 

. was very painful" (R. 8). 

He was in his room most of the time and had his meals brought to him, 
but on the last dc!i1 of his ab~ence he twice went downstairs to eat 
{R. 8, 12., 14). When apprehended he was still •dazed" but not to the 

. same degree as before (R. 13). Although returned to mill tary con­
trol on 8 D:3cember., he did not seek medical aid until l4 December 

' 	 (R.. 9 ,· 13). Thereafter he had to talce sleeping powders and headache 
tablets (R. 9). 

I 

In 	co~clusion the defense presented two stipulations. One 

2 
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was to the effect that Flight Surgeon Williard w. Smith, who was 

formerly in ":N"l.Ullber l Dispensary" at Drew Field, had since been 

transferred and was unavailable as a witness. The other was that, 


"* * * the accused * * * served as a staff sergoant crew 
chief for P-J61s, P-40 1 s, P-J9 1s, P-26 1s, A-17 1s, B-18 1 s, 
B-l7 1s, and OA-9 1s. This was overseas from 17 September 
1939 to 9 April 1943; then on IS to North Africa from 15 
June to 23 July 1942 and was returned to the States to 
undertake pilot training; that the accused is entitled to 
the following decorations: American Defense Ribbon, Pre­
Pearl Harbor Ribbon, EAME Theater Ribbon, Victory Medal, 
and overseas service bars" (R. 15). 

5. In rebuttal the prosecution offered a stipulation that the 
accused 11was treated at the Polle County General Hospital on 5 December 
1945 for a very small scratch on the head, and that merthiolate was 
applied and he was discharged" (R. 16). 

6. The Specification of the Charge alleges that the accused "did, 
without proper leave, absent himself from his organization on or about 
4 December 1945 and did remain so absent until apprehended by mill tary 
autmrities ***on or about 8 December 1945.n This offense was laid 
under Article of vrar 61. 

Although there is eome controversy in the testimQny as to 
whether the accused absented himself on 4 or on 5 December 1945, it 
is not disputed that he left his organization without permission on 
one of these two days and <lid not return to military control until his 
apprehension on 8 December 1945. The only defense urged is that the 
accused on 5 D:!cember 1945 received a severe head injury which so be­
nl.Ullbed his mental faculties that he did not fully appreciate what he 

· was doil".g. The court-martial, after hearing and 'Viewing the witness, 
chose to give no credence to his testimoriy. There is nothing in the 
record to indicate that this decision was ill-considered or in any 
way erroneous. On the contrary, a meticulous analysis of the accused's 
own statements creates a strong impression that the temporary amnesia 
claimed was more convenient than real. The Specification has been 
sustained beyond a reasonable chubt. 

7. The accused is about 24 years of age. 'After being graduated 
from high school, he served as an enlisted man from 10 August 1939 
to 15 April 1944 when he was collJllissioned a second lieutenant. On 23 
November 1944 he accepted a reprimand and a forfeiture of $50.00 as 
punishment under Article of War 104 for an unauthorized absence of ap­
proximately a day and a half. On 24 May 1945 be was sentenced by a 
general court-martial to be reprimanded and to forfeit $87.50 of his 
pay per month .for twelve months for an absence l'd.thout leave for 

3 
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thirteen days and for failure to obey an order. According to the 

Staff Judge Advocate' s review, a subsequent unauthorized absence 

from 2 to 4 July 1945 resulted in a third reprimand, apparently 

under Article of War 104. On 28 November 1945 he was again tried 

by general court-martial upon ten specifications but was acquitted 

of them all. Less than a week later he committed the offense 

described in paragraph 3 above. 


8. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings and the sentence and to 
warrant confirmation thereof. Dismissal is authorized upon conviction 
of a violation of Article of War 61. 

Judge Advocate. 

, Judge Advocate. 

4 
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SPJGN-CM 302564 1st Ind 
Hq ASF, JAGO, Washington 25, D. C. 
TO: The Secretary of War 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945, 

there are transmitted herewith for your action the record of trial 

and the opinion of the Board of Review in the case of Second Lieu­

tenant Roland A. Smith (0-830142), Air Corps. 


2. Upon trial by general court-martial this officer was found 
guilty of absenting himself without leave from his organization for 
a period of four days, in violation of Article of War 61. After evi­
dence was introduced of a previous conviction by general court-martial 
of absence lVi thout leave for thirteen days and of failure to obey the 
order of a superior officer, he was sentenced to be dismissed the ser­
vice and to for .feit all pay and allowances due or to become due. The 
reviewing authority approved the sentence but remitted the forfeitures 
and forwarded the record of trial for ·action under Article of War 48. 

,3. A sunmary of the evidence may be found in the accompanying 
opinion of the Board of Review. I concur in the opinion of the Board 
that the record of trial is legally sufficient to support the findings 
and sentence as approved by the revie'Wing authority and ·to warrant con­
firmation thereof. 

The uncontroverted evidence shows that the accused absented 
himself from bis organization 'Without authority for a period of four 
days. By way of defense the accused testified that he had received a 
head injury in an automobile accident at· the time of bis offense and that 
as a result he was suffering from a form of temporary amnesia. The court 
gave no credence to this contention, and the record contains nothing to 
indicate that the accused's story is ent1tle.d to any greater weight than 
was given it. Although the short absence nthout leave charged would 
not ordinarily justify th:! dismissal of an officer, the accused I s past 
record conclusively denxmstrates him to be unworthy of any cJe mency. 
He has been punished· in the past twice under Article of War 104 and once 
by general court-martial. I accordingly recomnend that the sentence as 
approved by the reviewing authority- be confirmed and ordered executed. 

4. Inclosed is a form of action Signed to carry into execution 
the foregoing recommendation, shouJd mee>withc 
2 Incl.a THOM.AS H. GREEN 


l • Record of trial Maj or General , 

2 - Form of action The Juc'€e .A.dvocate General 


( GCUO 761 ll April 1946). 
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WAR.DEPARTMENT 
Anny Service Forces . 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGN-CM 302723 

) UNITED STATES ARl11Y FORCES 
UNITED STATES 	 ) WESTIBN PACIFTC 


) 
 :,.~... -~ 

v. 	 ) Trial by G.C.M., convened at ~~, 
) Headquarters, Base X, _A,IVIBSPAC, 

Second Lieutenant FRED S. ) ~_.'15., .JE arxl ,?8 September 
.. fil'PERSON (0-ll?66ll), ) 1945. Dismissal. 

Field Artillery. ) 

OPINION of the BOARD OF REVIEW 
HEPBURN, 0 'CONNOR and MORGAN, . Judge .ldvocates 

1. The Board of Review bas examined the record of trial in the 

case or the officer named above and submits this, its opinion, to The 

Judge Advocate General. 


2. The accused was tried upon the follow,ing Charges and Spec1!1­
cat1ons: 


CHARGE: Violation of the 96th Article of War. 

Specification: In that 2nd Lieutenant Fred s. Epperson, 
· 3539 Quartermaster Truck Company, _did, at :~_75, 

wrongfully neglect his duties by failing to report 
for duty, as Pier Officer, at aey time on the 19th, 
20th and 21st days of June 1945• 

ADDITIONAL CHARGE: Violation of the 96th Article of War. · .. 
Specification la (Motion for .t.Lnding of not guilty sustained 

by the court, R • .:38). . 

Specification 21 (:Motion !or finding of not guilty sustained 
by the court, R. .:38) • 

Spee1i'ication 31 In that Second Lieutenant Fred s. Epperson, 
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3539th Quartermaster Truck Company., did at APO 75, 
on or about 15 August 1945., attend the "Coconut Grove 
Nita Club", a public place., in the company of four 
enlisted men., and while there did drink intoxicating 
liquor with said enlisted men., all to the prejudice 
of good order.and military discipline. 

The accused pleaded not guilty to all Charges and Specifications. Arter 
a motion for a finding of not guilty of Specifications l and 2 of the 
Additional Charge bad been sustained by the court, he was found guilty 
of the Charge and its Specification and of the Additional Charge and 
Specification 3 thereunder. He was sentenced to be'dismissed the 
service • . The z:eviewing authority approved the sentence., but recom­
mended commutation to a forfeiture of $100.00 per month for three 
months, and forwarded the record of trial for action under Article 
of War 48. 

3. Evidence for the prosecution: The accused was assigned to 
duty as a pier officer in Manila and was in charge of a nunher of 
QuarteJ'II]aster trucks (R. ?., 8, 12-13., 26). ·on 19 June 1945 he called 
the Charge of Quarters and "left word" for Captain Lawrence E. Arnold, 
the Battalion Executive Officer that "I wouldn't be at the dock" be­
cause of illness (R. 101 14; Pros. Ex. A). Without availing himself'. 
of sick call or receiving official permission to absent himself the 
accused remained away from bis W)rk that day and the succeeding two 
days (R. 8, 24). Although the message was promptly delivered to Captain 
Arnold, he did not go to the accused's quarters., direct that he report 
:for duty., or leave any message for him (R. ?., 10-13; Pros. Ex. A). 
Captain Arnold did., however., proceed to the accused's company that 
afternoon or evening., and., upon not finding him in the area, talked 
to his commmding officer. A second visit was paid by Captain ArnoJd 
to the ccmpanyarea the following evening, but the accused again was 
not present. According to the accused's own pre-trial statement., he 
was available in the area 9n 20 June until ll:00 o 1clock and on :21 
June until 1500 o'clock. His duty hours were then from 0700 to 1900 
o 1clock (li. 24; Pros. Ex. A). During most of 19., 20, and 21 June he 
was seen by his conmanding 0£:ficer "in bis bunk sleeping or reading.,• 
but on the night o.f' the 20th and on the afternoon and night of the 21st 
he engaged in some drinking (R. 24-25; Pros. Ex. B). 

In the company of four enlisted men he entered the Coconut 
Grove Night Club on the night of 15 August 1945 (R. 28-29., 31). Pro­
ceeding to tbs bar., they each ordered and consumed two drinks (R. 36). 

4. The accused, after being apprized of his rights ~s a wi tneas, 
elected to take the stand on his own behalf. At about 5 :.30 p.m. on 
18 June 1945 he had gone to Base X Dispensary to request treatment tor 
a heat rash from which he was suffering. Although he _di~ not place 
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his name on a sick book, he was examined by a lieutenant and told that 
it would be necessary "to stop sweating" to obtain relief. He ac­
cordingly called th:! Charge of Quarters and 11 asked him to take a message 
for Capt. Arnold to the effect that I wouldn't appear at work that day 
because11 of the rash 11 and that I was going to stay in my company area 
until such time as it cleared up" (R. 40-41, 45). Having been 
assl,lred that this information would be conveyed to Captain Arnold, 
the accused did not report for duty on 19 and 20 June and not until 
1530 o 1clock on 21 June 1945 (R. 42). 

The accused admitted having had one drink at the Coconut 
Grove Night Club in the company of enlisted men. His reason for being 
there was that one of the men, who was under his cownand, had complained 
of being barred from the establishment because of his color (R. 41, 43,
46). The drinking incident was described by the accused as follows: . ' 

"The men I came 'With were inside at the bar and I stopped 
in front of the office and they called me into the bar 
and asked me if I would have a drink. I asked what it 
would cost and they told me the price and I said it was 
too much and told them to give it back to the bar tender 
and they said they had drank some already. · They said,. 
1We will pay for it, 1 and I said, •You shouldn't pay 
for it. 1 The bar tender offered me a drink and I ac­
cepted it on the house and the other men paid for theirs." 
(R. 421 44). 

Two other witnesses were offered by the defense. Mr. 
Constantino Rodas, Jr., who was employed by the Coconut Grove Night 
Club, testified that one of the four men with the accused on lS August 
1945 had visited the establishmEi.nt earlier the same night (R. 38-39). 
The other witness, Second Lieut~nant Paul D. tennis, Jr., had been ex­
cused from wort: at the pier because of illness and described the pro­
cedure employed by him as follows: 

"A.bout two weeks ago I was .reeling sick so called Lt. Jones., 
the company adjutant, and told him, to get in touch with the 
battalion commander and tell him I was sick. That was at 
8 o'clock and about at 9 o•clock I lei't after he called 
back and said he had notified the battalion, so I lei't and 
went to ury area" (R. 4?). 

The same course had been followed by him on other occasions init~e past 
(R. 4?). 

5. The Specification of the Charge alleges that the accused did 
"wrongfully neglect his duties by !ailing to report for dllty,· as Pier 
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Officer, at anytime on the 19th., 20th, and 21st day of June 1945.n 
This offense was laid under Article of War 96. 

Having been advised that his ailment was curable by, rest and 
not by medication., the accused notified the Battalion Executive Offi­
cer through the Charge of Quarters of an intention to remain away from 
duty for a short period. This procedure had been .followed by at least 
one other officer under similar circumstances. After receiving the 
message, the Execu ti.ve Officer "contacted~ the accused's command:l.Dg 
o.fficer 'Who bad observed the accused lolling about in his bunk 
"sleeping or reading." Although an explanation could easily hava been 
demanded and obtained, neither the Executive 01'.ficer nor the commanding 
o.f.ficer made any direct inquiry of the accused. The commanding o.fficer 
had, however, personally seen the accused and was .familiar with his true 
condition. Thia information was undoubtedJ.¥ passed on to the Executive 
Officer on the occasion of his two visits to the company area. Had the 
Executive 01'.ficer and the commanding o.fficer not been satisfied that 
the accused's ailment was such as to warrant his absence it is in­
conceivable that they would not have promptly called him to account. 

In the light o.f the experience of other officers, his mes­
sage to the Executive Officer, and the full knowledge azxi · apparent 
acquiescence of his comm.azxiing officer and the Executive Officer the 
accused had every reason to assume that he had authority to absent 
himself. from his duty. It is true that the accused could have avoided 
trouble by enrolling his name in the sick . book and that his drinking 
during the period of his abstention from work did not tend to dispell 
all doubt concerning his motives., ·but., be that as it may,· his superiors 
must have been aware of the nature o.f his ailment, and he had the right 
to interpret their silence with knowledge of the facts as approval. We 

cannot accordingly say that the prosecution has established beyond a 
reasonable chubt that he did "wrongfully ~glect his duties by .failing 
to report .for duty. n · 

6. Specification 3 of the Additional Charge alleges that the ac­
cused did, on or about 15 August 1945, Hdrink·intoxicating liquor with 
***enlisted men***•" This was also set forth as a violation o.f 
Article of War 96. 

Whatever his reason may have been for entering the Coconut 
Grove Night Club there is not the slightest doubt that the accused 
partook of one or two drinks in the company of four enlisted men. The 
offense was trivial., but, in the light of well-established authority, 
it unquestionably prejudiced good order and military discipline. The 
Specification has been proved beyond a reasonable doubt. 

.. 7. The accused, -who is about 'Z7 years of age, was graduated .from 
Paul Quinn College vd th a B • .A.. degree in 1941. From February to June o.f 
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_that year he was employed as a table waiter and :trom June. t9 October 
as a life insurame salesman. From October, 194l, to Januafy, 19421 
he was a substitute teacher ln a high school. He was inducted on 
28 February 1942 .and served as an enlisted man until 28 January 
1943 "When he was commissioned as a second lieutenant. On Z7 r.ecember 
1944 he'was sentenced to be reprimanded and to forfeit $75.00 per 
month for tw months for being drunk and for behaving in a cli.s­
respectfu.l manner to a military policeman. 

8. The court was legally constituted. In the opinion of the· 
Board of Review the record of trial is legally insufficient to 
sustain the finding of{¢.lty of the Specification of the Charge but 
legally sufficient to support the other findings and the sentence 
.and to warrant confirmation thereof. Dismissal is autho Ii.zed upon 
conviction:of a violation of Article of War 96. 

Judge Advocate. 

Judge Advocate.· 
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SPJGN-yM 302723 1st Ind 2 G FEB 1346Hq ASF, JAGO, Washington 25, D. C. 

TO: The Secretary of War 


l. Pursuant to Executive Order No. 9556, dated 26 May 1945, 
there are transmit.ted herewith for your action the record of trial 
and the opinion of the Board of Review in the case of Second Lieutenant 
·Fred s. Epperson (0-1176611), Field Artillery. 

2. Upon trial by general court-martial this officer was found 
guilty of wrongfully neglecting his duties (the Spec. of the Charge), 
and of drinking intoxicating liquor with enlisted men (Spec. 3 of Add. Chg.), 
in violation of Article of Vfar 96. He .was sentenced to be di.smissed the 
service. The reviewing authority approved the sentence and forwarded 
the record of trial for action under Article of War 48. 

3. A sunmary of the evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board that the re­
cord of trial is legally insufficient to support the finding of guilty of 
the Specification of the Charge am the Charge (Original Charge and Speci­
fication) but legally sufficient·to support the other findings and the sen­
tence (predicated on a finding of guilty of Specification 3, Add. Chg.) 
and to warrant oonfirmation thereof. · ,. 

The accused, a colored officer, and four enlisted men, on the 

night of 15 August, entered a night club in Manila. Proceeding to the 

bar with them, he consumed two drinks in their canpany. Although the 

accused has one previous conviction by general court-martial for being 

drunk and for behaving in a disrespectful manner to a military policeman, 

his present ottense is so trivial that it cannot reasonably warrant the 

drastic punishment imposed by the court. The reviewing authority has re­

comnended commutation to a· forfeiture of $100 per month for three months, 

but even this lesser punishment seems too severe, particularly in view 

of the !act that the Board of Review has held one ot the two Specifica­

tions of which the accused was convicted not to be legally sustained by 

the record. I accordingly recommend that the sentence be confirmed but 

that it be commuted to a reprimand and a forfeiture of $50 of his pay per· 

month tor three months and that the sentence as thus modified be ordered 

executed. 


4• Inclosed is a 1'orm of action designed to carry into execution 

the foregoing recommendation, m-eet-with your approval. · 


2 Inola THOMAS H. GREEN . 
1 - Record of trial Major General 
2 - Form of action The Judge Advocate General 

( GCID 43, 6 March 1946). 
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WAR DEPARTMENT 
· Army Service Forces (329) 

In the Office of The Judge Advocate General 
Washington, D. C. · 

SPJGK - CM 302766 
2 2 APR 1946 

UMITED STATES ) 

v. ?rial by G.C.M., convened a.t Fort ­
Richardson, Alaska, 3' Janua.ry 1945. l 

Ct.p~a.in JOHN H. DRAHE ) EACHa Dismissa.l; · 

(0-571509), Air-corps,and ) 

Captain.LEONARD A. SMITH ) 

(0-915635), Air Corps. ) 


OPINION of the BOARD OF REVIEW 
• M9YSE, KUDER a.nd WINOO, Judge Myooatea. 

1. The Board of Review has examined ·the record of tria.l in the case of 
the offioers..' named a.bove and submits this, its opinion, to The Judge Advoca.to 
General. 

2. The aocused were tried upon the following Charge and Specificationa 

CHA.RGEa Violation of the 96th Article of War. 

S,.ieci!ica.tiona . In that Captain John H. Drake, ~4th Ba~e Head- •, 
quarters and Air Base Squadron (less -~etaohments), and Captain 
Leona~A A. Smith, 54th~Fighter Squadron, acting jointly, and 
in pursuanoe of a common intent, did, at the' I,dle Hour Country 

1 Club, loQated a.t Lake Spenard, in the vicinity of Anchorage, 
Alaska, on or about 18 November 1945, wrongfully take and.use 
without consent of the owner, a certain automobile; to wit, a 
Pontiac Sedan, property of J. E. McDonald, of a value of more 
tha.n ~so. oo. . 

Each accused pleaded not guil ti• to and was found gupty of the Charge and 
its Specification. No ~yidence of a:rr:, previous convictions of either ac­
cused was introduced•.Each accused was sentenced to be dismissed the 
service. Seven of the nine members of the court thereafter recommended 
"that clemency be exercised by suspension of so much of the sentence as 
relates to dismissal .from the service. n The reviewing authority approved 
·the sentence as to ea.oh a.ccused and forwarded the record of trial for ac­
tion under Article of War 48. 

3. For the Prosecution. 

The two accused, together with First Lieutenant Howard A. Wall 
were present at the Idle Hour Country Club, loca.ted a.t Lake Spenard near 

http:Ct.p~a.in
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Anchorage, Alaska, on the evening of 17 November 1945. They arrived together 
at about 10130 o'clock in the everiing and left the club building about 1 
o'clock on the morning of 18 November whe.n the hostess told them that all 
military pers.onnel must.leave (R. 9). Both the accused and Lieutenant Hall 
had visited about four bars in Anchorage, earlier in the evening, and had 
been drinking both there and at the Idle Hour Country Club (R. 15). They 
were "feeling darn good" but were not drunk (R. 9 ). · 

Mr. J. E. :McDonald had arrived at the Idle Hour Country Club 
sometime after midnight. He parked his car, a green Pontiac torpedo sedan, 
two-door, at the side of the building 40 or f;O feet from the entrance and 
left the engine running. After having a few drinks someone asked him if 
he had left his oar parked outside with the engine running and told him 
that the oar was gone. He went to the window and recognized· his oar as it 
was leaving the parking lot~ He had given no one permission to use it(~. 
5). 

After leaving the building abou~ 1 o'clock, the accused and 
Lieutenant Wall walked around the .Parking area while waiting for a cab., •and came 
to a. oar parked a.t the siae of. -;he building near a. clump of trees. The engine 
of the car was running. (R'. 9)~ One of .the accused said a "ii'hy don't we take 
this oar and go to town?" Lieutenant Wall remonstrated, stating to aocuseda 
11 I won't have any part of it. ••• Use your head fellows. You oan get in 
trouble that way. I won't have any part of anything like that", and im­
mediately walked a.way (R. 10). As he reached the front of the building 
he baa.rd a. noise or commotion and saw a oar move out from the clump of 
trees where the oar in question had been parked. It ~as without lights 
and started down the road leading to Anchorage (R. 11,12). He. saw no 
one get into the oar and could not identify the passengers in the oar as 
it drove oft (R. 17). After leaving aooused by the oar, Lieutenant Viall 
did not see aooused at the club again that.night (R. 12). At about the 
tillle Lieutenant Wall heard the noise and turned to go back to the side ot. 
the building, the club hostess came out the 'front door (R. 11). .The hostess 
had seen the accused that night in the club, and had spoken to them "about 
transports.tion. 11 After they left the building, one of the a.coused "rang 
the bell" a.t a ~quarter after 110011 to inquire about the "cab. 11 "I said 
it was on the way, I had checked it. The Captains disappeared and I went 
out the door a.a a oar was driving a.way" (R. 19,20) with the lights off (R. 21). 
She "could not see aey body in the oar'.' (R. 21). She immediately telephoned 
the ¥:ilitary- Police (R. 20). 

The Military Police at Anchorage received a o~ll fran the Idle 
Hour Country Club at approxllna.tely- 1150 A.V... on 18 November 1945. First 
Lieutenant Mlrshe.11, Military Police.. officer, proceeded immediately toward 
the olub ~ about a mile from the olub he met the accused walking on the 
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road in the direction of Anchorage. He stopped and asked them if they had 
seen a green Pontiac sedan and they answered that they had not. They declined 
an offer to ride to the club with the Military Police officer and then back 
to Anchorage (R. 23,24). The Military Police officer left aocused on the 

·road, proceeded toward the club three or four hundred yards further when he. 
saw the oar in question in a ditch plainly visible from the road. The front 
of the car faced in the direction of the Idle Hour Country Club. Its right 
rear wheel was in a ditch, and the remainder of the oar was on the road, 
covering approximately three-fourths of the roadway (R. 23, 24, 25). As 
Lieutenant ?iarshall approached it, a cab passed by on its way toward town; 
he turned around, started back and on· failing to see the accused on the road, 
he overtook· and stopped the cab, found accused in and ordered them out of 
the cab and took them into custody (R. 24). The two captains thus removed 
by Lieutenant :Ma.rshall had been "picked upn that night by the driver of the 
oa.b as he was returning to .Anchorage 'with a. npartytt that he had "picked up" 
at the Idle Hour Country Club.· lie had passed these officers, walking on the 
road, as he was proceeding .toward the club and 11 a little further" had seen 
a oe.r in the ditch (R. 21,22). When he "picked up" the officers.they were 
a.bout three or four hundred yards from the oar (R•.22). Because of the dark• 
ness that night he could not identify the aocused as the officers taken by 
the Military Polioe from his cab (H. 22). On the day following the incident, 
acoording to the testimony of Lieutenant Wall, Captain Drake, one of the ao­
cused, told him not to say anything about the "incident, 11 and on another oc:.. 
casion, subsequent thereto, asked him about the possibility of his testifying 
that there were other people standing outside the club that night (R. 14). 
:ur. MoDonald testified that he had telephoned 0aptain Drake about the damage .• 
to his car, had spoken to a person who gave ms name as "Captain Drake," 
and that he had been told by this person that "he couldn't see me now, he 
had been confined; it would be two weeks before he could get to town, but 
would see me about it" (R. 6,7,8). Evidence of these three conversations 
was admitted only against Captain Drake (R. 26). The following conversation 
between the other accused, Captain Smith, and Lieutenant Wall {R. 14) was 
admitted only against Captain Smiths , 

"Q. Did the other Captain say anythi-ng· to you at aey time? 
A. I saw him a day or two after that. 

"Q. Did he as~ you any·question? 
A. He a.sked·:me if' anybody said anything to me •. 

nQ. What did you say? 
A. Yfell I said 'No one said anything to me yet.' . 
11Q. What was his response to that T 
A. I am not sure - 'Let's just hope they don't. 111 · 

It was stipulated that the value of the car described in the Specification.was 
at the time referred to therein greater than fifty dollars (Pros.· .Ex. 1). · 
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· 4. Fort he Defense. .. 
After havip.g been advised of their rights as witnesses, the accused 

elected to remain silent. No evidence was presented by the defense. 

5. iVhile all elements of an offense must be proved, it is elementary 
that the proof may be by circumstantial evidence. It is also well established 
that while absolute certainty is not essential, circumstantial evidence which 
creates a mere conjecture or a mere probability of guilt· is not sufficient. 
The guilt oT'.an accused must befounded upon evidence, which, under the rules 
of law, is deemed sufficient to exclude every reasonable hypothesis except 
that of a defendant's guilt. ,The circumstances must not only be consistent 
with guilt but inconsistent with innocence. (16 C. J. 766; CM 233766, Nicholl, 
20 B.R. 123,1'44; CM 238435, Rideau, 24 B.R•. 272; CM 258020, Palomera, 37 B.R. 
299 ). 

App~ing th~se principles to the circumstances established in the· 
present ca~e, ,the Board of Review is of the opinion that the guilt· of ac­
cused has peen fully proved. It is true that no one saw the accused actually 
take the oar described iri the specification. However, the accused, who were 
impatient about.p'ro(?uring transportation from the·Idle Hour Club to Anchorage, 
were standing by the oar in front of the club when one of them suggested its 
.unauthorized use. •The owner gave no 9ne authority to and did not himself' 
take or use the oar. Shortly after the suggestion had been made the ca.r was 
driven away toward Anchorage with its lights off. The two accused were not 
seen at or in front of the club after the disappearance of the ca.r. Wnen they 
were next seen that night, they were walking on the road between 1 the club and 
Anchorage and when questioned denied that they had seen the missing oar, al ­
though it was plainly visible on the road, in a wrecked condition, three or 
four hµndred yards away, between them·and the club. Proof of these facts, 
which were neither controverted nor explained, clearly justifies the conclu­
sion reac.hed by the trial court,· with which the Board, of Review .conours. · 

6. War Department records show that the accused,· Captain Drake, is 45 
,year~ 	and 5 months of age and is married. He attended but did not graduate 
from high school. He enlisted in the Anny 18 Ff;lbruary 1929, and served con­
tinuously as an enlisted man, attaining the rank of First Sergeant,. until 
19 January 1943, when he was discharged upon completion of the presoribed 
course of the Offi·oer Candidate· School, J.Jmy Air For.ces Technical Training 
Command, to aooept a conunission as·Seoond Ueutenant in the Army of the 
Uo.ited States effective 20 January 1943. He was called into a.nd .entered upon 
active duty'a.s Second Ueutenant on that date. He was promoted to First 
Ueutena.nt 27 September l9:1i,3 and to Captain 6 July 1944. AJJ a civilian he 
was employed-as an eleotrio~a.n and construction laborer from 1914 to 192~. 

7. War Department records shaw tn.at accused, Captain Smith, is 47 

yea.rs and 11 months of· age, is ma.rri~d and has two children. He was born 

in England, where he graduated from ·a "Public School," served f~om 28 
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October 1914 to 8 April 1919 as a private in the "Canadian Infantry" and 
subsequently became a naturalized citizen of the United States. He at ­
.tended for five years and graduated from the San Francisco Institute ot ; 
Accountancy, receiving the degree of 11 c. P.A.~·-~ After working sucoe.ssively 
as a farm hand, boilermaker's helper, .driver "for a department stor~, and 
salesman for a creamery between 1919 and 1923, he entered th~ service of 
the Southern Pacific Company as a clerk in the accounting department and 
thereafter held positions as an accountant with the N. S. Pipe Bending 
Company, Ha.skins & Sells, and C.I.T. Corporation. He was serving as 
Assistant Treasurer and Accounting lfanager of the San Francisco Office of 
the latter corporation at the time of his appointment as a Captain in the 
Army of' the United States on 21 August 1942. On 25June 1942 he requested 
"immediate active duty, 11 and on 10 July 1942, after taking cogniz'e.nce· of 
the 'fact that he had a physical defect, namely "surgical ,immobilization 
of spine." again requested acti\re duty. He was called to active duty 
effective 31. August 1942, and began his· tour of duty on that date,. On 
30 August 1943 a Board of Uedical Officers, 'convened at Kennedy General 
Hospital, Memphis, Tennessee, found him physically qualified for general 
service and overseas service. 

8. 
I 

Consideration has been given to the recommendation ma.de by seven 
of the nine members of the court that "clemency be exercised by suspension· 
of so.much of the sentence as relates to dismissal· from the service," based 
upon the "long and honorable previous service of accused and the fact that 
accused have.already been in part punished for their•offense by restriction 
since 18 November 1945." 

. . 
9. The court was legally constituted and had jurisdicti9n over the 

accused and of the offense. · No errors injuriously at'fecting the substan­
tial rights of the accused were committed .during the trial. In the opinion· 
of the Board of Review the record of trial is legally_ suf?ioient to support 
the findings of guilty and the sentences. Dismissal is authorized upon 
a eonviotion of a violation of Article of War 96. · · 

\. 

Judge Advo~at~ ~~. 
.J¼~Ai:t~au.~·_,4..............,l{'tr.~~~-.u----' Judge·Advoo~te 
. C' . n 7 

_._C._.CCIU'cJ(,~~-w_•...alM::;..;;;..~;;;;.;;;;...;..•..,;;t-.aQ'--__., ~dge Advooat~­...... 0 ., 
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SPJGK - CM 302766 1st Ind 

Hq ASF, JAGO, Washington 25. D. C. 

TOa The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 1hl.y 26. 1945. there 
are transmitted herewith for your action the record of trial e.nd the 
opinion of the Board of Review in the case of Captain John H. Drake 
(0-571509), .Air Corps, and Captain Leonard A. Smith (0-915635), Air 
Corps. 

2. Upon joint trial by general court...martia.l each of these officers 
was found guilty of wrongfully taking and using an automobile without the 
consent of the owner, in violation of Article of ·war 96. F.ach was sen­
tenced to be dismissed the service. Seven of the nine members of the 
court thereafter recommended th.at clemency be exercised by "suspension 
of so much of the sentence as relates to dismissal from the service." 
The reviewing authority approved the sentence as to each a.paused and for­
warded the record of trial for action under Article of ·«ar 48. 

3. A summary of the evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board that the. record 
of trial is legally sufficient to support the findings and the sentence and 
to warrant confirmation thereof as to ea.ch accused. 

The_ two acquaed., who had had· several drinks during the evening 
e.nd who were described by their oompa.nion as 11feeling darn good, 11 like 
himself, were a.waiting a taxi to take them back to Anchorage from a night 
club near that city, about one o'clock in the morning of 18 November 1945. 
The weather was cold and one of the accused suggested taking an automobile 
that was standing near. The two accused thereupon drove off in the car, 
which apparently skidded a short distance from the club and wa.s left by 
them in the road, somewhat damaged. 

Both accused are mature men with excellent-civil and military 
records. Captain Drake is over 45 yea.rs of age and is married. He served 
e.s an enlisted man for f'our1.een years, attaining the rank of First Sergeant, 
and wa.s commissioned & Seco~d Lieutenant on 20 January 1943, after attending 
Officer Candidate School. Captain Smith is approximately 48 years of age, 
is married and hes two children. He. s.erved a.a & private in the "Ca.na.dian 
Infantry," from October 1914 to April "1919. He has & degree ot "C.P • .A.." 
a.¢ in civil life was an accountant. He was commissioned a. Ca.pte.in from 
civil life and called to aotive duty on 21 August 1942, after ta.king cog­
nizance of the existence of a physical condition vmioh temporarily classified 
him as qualified for limited service only. A year later he was found qualified 
for general a?Jd overseas service. l't'hile the conduct of accused cannot be 
condoned, it is apparent that their state of exhilaration, due to having 
indulged in intoxicants, caused them to forget themselve1 momentarily and 
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to act wrongfully and improperly. In view of all the oiroumstanoes, the 
recommendation by the members of.. the court, and the previous good reputation 
and honorable s ervioe of ea.oh .officer, I recommend that the sentence a.s to 
ea.oh be odnfirmed but commuted to a reprimand a.nd to forfeiture of iso pay 
per month fQr three months. 

. 4. Inolosed is a. form of action designed to carry into execution the 
foregoing recommendation, should it meet wi"th your approval. 

. \ ( ,i,f.\ \_ 
~ \)\--.,. \ 


2· Inols THOMAS H. GREEN 

l. Reoord of trial 1a.jor General 
2. Form of a.otion The Judge Advocate General 

1 






WAR IEPARTMENI' 
A:my Service Forces 

In the Office of The Judge Advocate 'General i (337) 
· W~shington 25, D. c. 

SPJGH - CM '302787 
5 MAR 194S' 

UNITED STATES ) PE:NINSULAR BASE SECTION 
AJ'O 782.i ...v. 

) Trial by G•C.M., convened at 
First Lieutenant CHARLES H. ) Naples, Italy, 2 November 1945. 
l.lc.AFEE, SR. (0-1058067), Coast ) Dismissal, total forfeitures and 
Artillery o,rps. ) confinement for two (2) years. 

OPH'ION of the BOARD OF ffiVIEW , 
T.APPY, S'IERN and .TIB:vETH:AN; Judge Jdvocates • 

. • ---------------------­
l. The Board of Review has examined the record of trial' in the case 

of the offioor hamed above and submits this, its opinion, to The Judge_ 
'Advocate General. 

2. The accused was tried upon the following Charges and Sp3 cifi ­

cations: 


CHARGE: Violation of the 93d Article of wu,. 

Specification lt In that First Lieutenant O;arles H. McAfee, Sr., 
casually attached unassigned 541st Replacement Company, ·Jlst 
Replacement E,a.ttalion, 7th Replacement pepot, did, at Terme, 
D1Agnano, Italy, on or about~ October 1945, feloniously take, 
steal and carry away Allied Military Currency of a value of about 
$90.00, a five-hundred (500 mil Palestinean note of.some value, 
a one-hundred (100) Greek drachma note of som4 value, and.a 
one-thousand (1000) Greek Drachma note of some value, the 
property of Flight Officer Joseph R. Rodriguez. 

I 

I ' 


Specification 2: In that First Lieutenant Charles H. Mc.A!ee, Sr• .,
* * *, did, at Tenne, DtAgnano, Italy, on or about 5 Octobe! 
1945, feloniously take, steal and carry away one (l) German 
Luger Pistol, value about $20.00, the property.of Second Lieu-· 
tenant Herbert B. Chadwick. 

Accused pleaded not guilty- to the Charge and the two Specifications there­
under. He ?1a.S found guilty of the Charge, guilty of Specification l and 
euilty of Specii'icat1on 2, except the word and figures 11a'bout $20.00, '' sub­
stituting .therefor- the words nof sane value. 11 No evidence of previous • 
convictions ,ras introduced. He was sentenced to·dismissal, forfeiture of 
all pay and allowances due or to become due and confinement at hard labor 
for five (5) years. The reviewing authority- approved the senten~, remitted 
three years of the confinement and forwarded the record of trial !or action 
under Article of war 48. 

http:value.11
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J. The evidence for the prosecution shows that on 5 October 1945, the 
541st Replacement Compan.v, of which accused was a member, was billeted at 
the Tenne Hotel, Terme ,D!Agnan9, lttaly (R.7). The to'Wll of Tenne is situated 
at a point just outside tr.e city of Naples (R.8). Accused was the only 
assigned occupant of room No. 6 in Section B of the hotel (R.2.3,29). At 
about 6:00 a.m., on the above-mentioned date, Flight Officer Joseph Rodriguez, 
'Who with Flight Officer O'Connell, occupied roan B-2 of the Tarme Hotel awoke 
and saw the accused standing between the two beds occupied by Rodriguez and 
O'Connell. Accused ttwas just standing there" vmen .observed by Rodriguez 
(RJ4). It was early morning and the light was fair (R.9). Ueutenant 
McA!ee stated that he was leaving that morning and inquired if either of 
t~m had a jacket to sell (R.8,14). Both Flight Officers replied in the 
negative and accused was requested to ieave the-·:room, which he did. Before 
retiring the previous night, Rodriguez had placed his trousers containing 
his wallet on a. small box at the foot of his bed. At that time he cl1,ecked , 
his wallet and noted that he had nine 1000 lire in allied military currency, 
a 500 mil Palestinean note, a 1000 drachma note, a 100 drachma note, and 
one United states ttyellow seal" dollar (R.9). 

About a minute after accused departed from the room Rodriguez observed 
that his trousers and wallet v~re lying on the floor and he got up to in­
vestigate. Accused had-been observed standing alongside the box when Rodri­
guez awakened. Upon picking up and examining the wallet, Rodriguez ob­
served that all the afore-illentioned money was missing. He had given no one 
perndsEion to take it (R.9). · 

Rodriguez and O'Connell.dressed and searched through the halls for 
accused but being unable to find him, went to the hotel room of Lieutenant 
Cecchinelli,. the billeting offic.er (R.10 115). There, about 6:.30 a.m.,, 
Rodriguez c.aiplained tha. t $90.00 in allied currency, a United· States one 
dollar gold seal note, a 500 mil Palestinean note and "two other notes of 
foreign denomination" had been taken from his wallet (R.27), whereupon Lieu­
tenant Cecchinelli dressed and accompanied them in the search for accused 
whom they encountered in one of the halls. Rodriguez accused McAfee of 
taking his (Rodriguez') money and demanded that he submit to a ~earch. 
Accused 11stalled off" stating that he desired to go to the latrine (R.9,101 
16). Ha went to the latnne, follov.ed by Rodriguez and Lieutenant C,ecchinelli 
and tried to close the latrire door. After he came back from the latrine, he 
removed his wallet and Rodriguez, noting a part of one of the bills ehowing, 
grabbed the wallet and exclaimed that the money ,ras hie - that it was "the 
Palestinean money." (R.10116). Upon examination of the contents he observed 
that it contained the exact amount of money, and in the same denominations, 
which he had reported missing, except that the United States gold seal 
dollar was not in the wallet (R.10). At Cecchinelli's instruction, Rodriguez 
returned the wallet and money to accused. Rodriguez did not recall whether 
at that time he said to accused, ''You must have overlooked this 20 or 30 
dollars that was still left in my ,ralletn (R.12). Lieutenant Cecchinelli 
testified that he did not hear :!?odriguez make any such statement (R.27). 
Thereupon· Mc.A.fee, Cecchinelli and Rodriguez ,·.rent to the hotel room of the 
provost marshal, Major Kaeser, and from there to the orderly room where 
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Major Kaeser informed the accused of his rights under the 24th Article of 
War and told him he was in "pretty deep trouble. 11 Immediately folbing 
Major Kaeser's warning accused walked over to Rodriguez and said he could 
have the money "if that would settle him up or straighten him up 11 (R.24). 
Accused turned his wallet over to Major Kaeser and it was found to contain 
nine 1000 lire notes in the form of allied currency, one 500 mil Palestinean 
note, one 1000 drachma note and one 100 drachma note (R.11,17,18,19,22; ~ros. 
Ex. 1). No other currency was found in accused's ~allet. There ,vere no 
distinguishing marke on the notes found and Rodriguez was unqble to identify 
them other than by the mllllber of bills which had ciisappeared, their dencmi­
nations and the countries of issuance (R.13). McAfee•s wallet did not con­
tain a one-dollar United States gold seal note (R.11). 

After McAfee had turned over his wallet to Major Kaeser and the afore­
mentioned contents had been noted, the money was placed on a desk in the 
orderly room 'Where accused remained with the Company First Sergeant. Ueu­
tenant Cecchinelli, who was in an adjoining room with Major Kaeser, observed 
accused in the act of .te.aring up the money which had been lying on the. desk. 
He ran toward accused, grabbed his hand and demanded that he release the 
money, which accused failed to do until Major Kaeser intervened and ordered 
him to do'so (R.18). The money which accused was attempting to destroy 
was ident:i:fied as that which had been removed from his mllet (R.21). 

At about 10:30 a.m., Lieutenant Cecchinelli and·Major Kaeser made a 
search of ·accused•s room. Under the mattress of his bed they found a German 
Luger pistol bearing serial No. 3547. The room was assigned for the ex-· 
elusive use of accused and there was only one bed in it. There was also 
found in his suitcase a P-38 pistol, which was subsequently identified as 
accused's property (R.23). Lieutenant Cecchinelli took the Luger pistol. 
to the orderly roan and as he entered was met by Lieutenant Chadwick who 
had gone there to report the loss o! "some cigarettes" from his roan, 11-A, 
in the Terme Hotel. Accused was present in the orderly room at the time 
Chadwick entered (R.Jl,32). Lieutenant Chadwick, observing Lieutenant 
Cecchinelli carrying the Luger pistol, questioned him concerning it and 
identified it as his by means of the serial- number. Chadwick thenretumed 
to his room. He examined his 11valpac11 bag· in which he had last seen his 
gun on 4 October 1945 and found i,t to .be missing. He had given no one 
permission to take it (R.32,34). The Luger in question was identified at 
tte time o! trial as the one missing from Lieutenant Chadwick's room and 
was received in evidence (R.24,33; Pros. Ex.2). 

On or about 4 or 5 October 1945 between 3 and 4 p.:m., a hotel employee 
observed accused 'le ave his room and go to room 11-A. This witness, vargui 
Angelo., testified that accused opened the door of Lieutenant Chadwick's 
room, reached into 11the baggage" vmich was hanging on the wall by the door 
and removed a carton of cigaretteit (R.29,30). 

4. Accused, .upon being advised 11.~ to his rights with respect to be­
caning a witness., elected to~ sworn and testified that on 5 October 1945 
he was attached to the 541st Replacement Compan.y, stationed at the Tenne , 
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Hotel. He was scheduled for shipment to the. United states on that day. 
Having lost his combat jacket on the evening of 4 October 1945 through theft 
and having no other heavy clothing for the return trip, he tried without 
success to purchase a similar jacket from several officers on the night of 
October 4. He decided to try again and on the morning of October 5,118lit·, ., 
to several rooms in the hotel, talking to the occupants concerning the pur­
chase of a canbat jacket. Eventually he came to the roan of Flight 0£.fioor 
Rodriguez (R.36). He knocked on the door before entering and when he walked 
in both occupants 11ere awake (R.46). He did not recall 'Whether Rodriguez 
or his roamnate awakened first but he spoke to both and asked if they had 
a jacket to sell. Yiben they replied that they did not, he ls ft the room. He 
was in there only a few seconds (R.37). The room was so small that 'When he 
opened the door he found himself standing at the .foot of the beds l'lhich 
reached to the door. He denied.taking the money (R.4'2). ]lecused then 111:mt 
to several other roans along the hall and made similar inquiry regarding a 
jacket, but to no avail. At about 6:30 a.m., he called at the room o! Lieu­
tenant Crawford and made arrangements to have breakfast with him· at 7 :00 a.m. 
(R • .'.37) • · · · 

When Flight Officer Rodriguez and Lieutenant Cecchinelli came to his 
roan, Rairiguez accused him of the theft of Rodriguez's money and demanded 
to see his vallet. He refused to submit to a search because the accusation 
angered him. When Lieutenant Cecchinelll explained that he could "straighten 
things outn by showing Rodriguez the contents of the mllet he consented but 
a~ he removed the wallet from his pocket, Rodriguez grabbed it and examined 
the contents (R.37,46). He had $90 in allied military currency in it and 
also three foreign notes, two of which were "Greek", and the other ''Egyptian, n 
he thought. Qle of the Greek notes was for 1000 drachmas. He did not know 
the denominations of the other two foreign notes (R.47). Re obtained the 
three foreign notes from an unknown infantry lieutenant on the night of ' 
October 4. He met this lieutenant in the hotel bar and had been sho'Wll a 
collection of·foreign notes 'Which the \Ulknown lieutenant had obtained as 
souvenirs. ACcused offered to purchase some of the notes but the lieutenant 
declined to sell. However, about an hour or two later, after drinld.ng several 
beers together, the lieutenant 'Went through his s::>uvenir collection of notes 
and without charge gave the accused "duplicates, 11 three in number, 0£ his 
foreign note collection. Accused thought that two o:t' them 1'18re Greek notes 
and that the third was an i'Egyptian" note. He put them in his wallet (R.39). 

1lhen accused arrived at rerme, Italy, on 27 September 1945, he had 
about $5.00. He spent this amount and on the same day borrowed $.'.30.00 i'ran 

· Lieutenant Kervian. He testified that on ,'.30 September 1945 he borrowed $100 

i'ran a i'riend who was a chief warrant o1'1'icer so "I could pay the boys I . 

owed back." On October 2, he repaid the loan 01' $30 to Lieutenant Kervian 

and also one of $50 to Lieutenant ci:,awf'ord. On the same day he also drew 

partial pay of $110. On the nights of October 2 and','.3 he won $60 or $65 

playing dice, The night 01' .'.3 October· he entertained Lieutenant Kervian, 

Lieutenant Crawford, the battalion commander and the executive o!!icer at 

dinner at a cost of about $lo. On the afternoon of October-4 he had $108 
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on his person, after he had previously repaid the $100 loan to the chief 
warrant officer. He placed $18 in his wallet, consisting of $8 and one 1000 
lire note, and put the balance of the money ($90) in the inside pocket of 
his jacket (the one worn at the time of trial), placing the jacket in his 
ttvalpac. 11 He lost the ~18 while playing dice that night, and upon returning 
to his room about midnight found that it had been entered during his absence 
and that his combat jacket and glasses had teen removed. The nvalpac 11 had 
been opened but the jacket containing the money had not been disturbed. He 
thereupon removed the $90, placed it in his wallet and started to call upon 
the officer occupants of the hotel to purchase another combat jacket (R.37,
38,43). Upon cross-examination, he· explained the apparent discrepancy of . 
$30 betvreen the amount he stated he· had on hand following the dice game on 
the night of October 4 and the amount the various transactions enumerated by 
him indicated he should have by stating that he had not spent any part of 
the $30 borrowed from Ueutenant Kervian (R.50,51). 

In accounting for his gains and losses in the gambling transactions, he 
first stated that his net gain was about $40; that during his stay at the· 
ho.tel he won $60 or $65 on the nights of October 2 and 3. He also testified 
that he lost on other occasions while there; that his total losses were 
approximately $35 or $40, although he gained some back (R.. 43, 44). He also 
spent some money for drinks around the depot (R.51). 

Accused further testified that while in the 11officen Rodriguez opened 
his own wallet and sho11ed accused either t-20 or $30 stating, "You must have 
missed this in my pocket." Accused tore the currency atpurely in a fit of 
anger." He had been drinking that morning and "Wasn't exactly himself" (R.41). 
He had no intention of destroying the evidence for the money was his (R.49). 
1'i'hile in the. office Major Kaeser informad him that his name had been removed 
from the shipping list. He did not have a cha.nee to look for the lieutenant 
'Who had given him the foreign currency the night before, although he stated 
in the orderly room that a lieutenant had given him the currency and that he 
could probably find him. Accuseddi.d not know to whom he made this statement 
although the provost marshal was present when it was made (R.45). 

He admitted making the statement that- the money found in his -wallet 
might be given to Rodriguez, but oontended that said statement -was made out 
of anger and sheer desperation at the thought of his return home being de­
layed. He testified th~.t his words on that occasion 1Vere, "You all can take 
the money and you can have the money anq I have a watch and a camera also 
you can take_. All I. want is to go home" (R.40) •. 

As concerned the alleged the.ft o.f t~ Luger pistol, accused denied ever 
having seen it prior to the time it was in the possession of the provost 
marshal. H~ did not know it was in his room of 'Which he was the only occu­
pant. He· already possessed one .firearm, the P-.'.38 German pistol, which he 
had registered. Under existing regulations only one firea.m could be taken 
home (R.40,50). He had seen the 'Vd.t~ess Vargui Angelo about the hotel. l'Jrl.le 
accused admitted he might have been in Lieutenant (1J.a.dwick's room visiting 
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on at her occasions, he was certain he did not enter· it or the room of any 

other person i~ the absence of the occupant on 4 October 1945 (R.46). 


. Accused is a fumral director in civilian life. His business, located 

in Greenville, South Carolina, 'Which has continued to operate during his 

absence on military duty, earned about $28.,000 "last year 11 (R.L+J.,42). 


5. In ·rebuttal the prosecution recalled Lieutenant Oecchinelli vmo 
testified that accused at no time stated to him that he (accused) had re­
ceived the foreign money from an officer. Nor did accused state to Lieutenant 
·Cecchinelli that his field jacket was musing (R.53,54). flight Officer 
Rodriguez, being recalled by the prosecution, testified that he heard no 
knocking on his door and was first aware of accused 1s presence when he awoke 
and saw accused standing in his room. The only time accused made a:ny ex.­
planation as to where he got the mone:,v found in his wallet was in the orderly · 
room when Rodriguez heard him tell Major Kaeser that he .. got the money in a 
dice game ·on the previous night. At no time did McAf'ee · tell Rodriguez that 
he had received any of the money.from a lieutenant as a souvenir. As 
Rodriguez ;ms making out his statement, accused offered to return the money 
and asked Rodriguez not :to make a statement (R.57). Rodriguez had obtained 
the drachma notes in Athens and the Palestinean currency in Palestine whil& 
on a flight to those places a 'W9ek before the theft (R.58). Lieutenant 
Chadwick testified that accused asked him not to make a statement concerning 

, the Luger, stating that as Chadwiclc had tbc gun back, that was all he wanted 
and that if' Chadwick made a statement 11it might disparage h1lli. (accused) or 
something" (R. 59) • 

. 6. To establish the offenses of which the accused stands ·convicted it 
was necessary to prove by direct or circwnstantial evidence (a) the taking 
by the accused of the property as alleged in the Specifications and (b) the 
carrying away by the accused of such property. It is well established that 
all elements of the offense may be proved by circumstantial evidence. (16 C.J. 
766; CM 207591, Nash, et al). Under Specification l of the Charge,. the 
prosecution established that within a very short time after accused appeared 
in the room of Flight Officer P.odriguez, he was found to have in his possession 
allied mill tary currency in the exact amount of that stolen, and exactly 
similar to the currency involved, viz: nine 1000 lire bills, and three 
foreign notes of the exact amount and kind mich lbdriguez discovered missing 
i'rom his wallet almost immediately after accused left the room. The only 
discrepa.ny shom was w.l. th respect to a $1.00 United states gold seal bill 
'Which Rodriguez claimed was taken w.l.th the other currency. No su:ch bill 
was i'ound in accused• I:! ,rallet. · It will be recalled, hoVl8ver, that accused 
did not turn his nllet over i'or examination until he returned i'rom the 
latrine 'Where he had the opportunity to dispose of the bill. The inference 
that he thus disposed of it was plausible, particularly in view of his subse­
quent attempt to destroy other of the money while in the orderly room. 

Under Specification 2 of the (barge the prosecution established that 

Lieutenant Chadwick1s pistol ns i'ound in the personal and exclusive 
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possession of accused within a day after it was last seen by, Chadwick in the 
place where it was customarily kept,. Evidence was also introduced shooing 
that accused was seen entering the room of Lieutenant Chadwidc and removing 
a carton of cigarettes on th~ day preceding discovery of the gun under 
accused's mattress. "mule tha prosecution did not establish the value of 
the gun it ,was exhibited in court, Hence, the court could infer that the 
property had some value and properly found accordingly (MC1f,l928, par.149w 
p.173). . 

To.refUte the testimony of prosecution's witnesses, accused took the 
stand and testilied that while he entered Rodriguez's room at or near the 
tillle alleged, he did so solely for the purpose of purchasing a combat lacket. 
He contended that the occupants of the room were awake when he entered and 
denied that he took Rodriguez's money. He further explained his reason £or 
refusing to be searched when first accused of the theft and asserted that 
the money found in his wallet was his, describing his various transactions 
in an effort to account for the sum 0£ $90, consisting of nine, 1000 lire 
in allied milj,,taiy currency, found in his wallet. With rears ct to the three 
foreign bi~ls[ his explanation was that they "Were given to him as souvenirs 
by a lieut~nant, whose name he did not know, on the night preceding the 
morning o:t the alleged theft. As concerned the theft of Lieutenant Chadwick's 
Luger pistol, while accused acknowledged that he was the sole occupant of 
the room in which the gun was found, he testified that he had no knowledge 
whatsoever of its presence there. He urged that since he already possessed 
one fireann 'Which was registered., there was no reason for him to take Chad­
wick's gun inasmuch as regulations in force did not pennit military personnel , 
returning to the United States to have more than one firearm. 

Thus., there was presented a conflict in the evidence., but the ·court, with.­
in its province., weighing the evidence _and judging of the credibility of the 
witnesses, held against the accused•.1'e think the court was amply justified 
in so doing. 

Accused was found in possession of money in amount and kind identical 
with that which had just been lost., including the drachmas and the Palestinean 
note. The prosecution's testimony shows that the Greek and Palestinean cur­
rency had been obtained in the countries of issuance and even accused con­
ceded that these notes possessed only souvenir value. Accordingly., irrespec­
tive of whether or not the court could judicially notice the rarit7 o£ such 
currency as a circulating medium in Italy., it was warranted in inferring 
from all this evid3nce that at the very lea.st it was not a. common medium o£ 
exchang~ in that count:ry. It has beeµ said: 

"The possession of money of the same denomination a.s 
that recently st91:en is merely an evidentiary fact to be 
considered with other circumst~nces. It is usually of 
slight, if any., -weight as evidence to prove the guilt of 
the person in whose possession it is found, if money of 
the kind is in general circulation at that place., at least 
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where it is not concealed, but it is of much greater 
significance where money of the kind is rarely seen in 
circulation at such place, and its value as evidence is 
further increased when both the money found in the pos­
~ession of the accused and that which was stolen consists 
of a certain combination of pieces of such money (32 Am. 
Jur. 1050). · . . ·. 

The court, composed of members of a military command stationed in the 
area where these offenses 1rare committed, was entitled judicially to notice 
the rate of exchange between allied military currency, a common mediwn of 
exchange, and United States currency, and accordingly, to detemine the 
value of the 9000 lire in allied military currency to be of the value of 
$90 as alleged. 

In addition to the foregoing, further compelling evidence of accused's 
guilt was the matter of accused's appearance in Rodriguez's room at 6:00 a.m., 
his reluctance thereafter to show the contents of his wallet when accused of 
the theft, pis strange behavior in the orderly roan when he tore the foreign 
notes,. and his endeavor to persuade .Rodriguez and Chadwick not to make· state­
ments in connoction 'With the respective thefts. · 

' As concerns his explanation of how he happened to have exactly $90 in 
his wallet, the amount lost by Rodriguez, accused gave a detailed itemizaticn 
of his transactions from the time of his arrival on 27 September 1945 until 
the time of his arrest. Assuming for the moment that his figures were correcti 
they would show that he should have had $92 or $97 on hand at the time b3 
turned over his wallet for examination, depending on whether he won $60 or 
$65 gambling October 2 and 3. His figures did not include expenditures for 
beverages which he testified he had purchased. HO'i'/9ver, when he was con­
fronted with his testimony as to repaying the loan of $30 to Lieutenant 
Kervian on October 2 which would have left him with only $62 or $.67 on 
October 5, he then testified that he had spent no part of the $30 loan. In­
c.smuch as accused was sho1'111 to have been without any funds when he borrowed 
the $'.30 on September 27 and to have borrowed $100 more on. :?eptember 30 be­
fore repaying the loan. of $30 on October 2, his story that he had spent no 
part of the $30 was incredible. Further, accused did not know the na;ie of 
the lieutenant who, he said, gave him the foreign note. All he knew was 
that the officer was an infantry lieutenant. In the ordinary experience of 
man, it is unreasonable to believe that after spending sane two ·hours in 
friendly social intercourse, during which ~ime accused received these notes 
as a gift from his friend, he would not even µ1quire as to the donc:r' s name. 

trlt is so well established as to require no d.tation 
of authority that a jury is not obliged to accept the testi­
mony of a 'Witness simply because such testimony is not contra­
dicted, if' in the judgment of the jury in view of. all the 
circumstances in the case, such testimony is not worthy o£ 
belief'. ibis rule is as applicable to courts-martial as to " 
juries in the civil courts" (OJ 152197). 
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The P.oard of Review is of the opinion that the evidence am the infer­
ence arising therefrom sho,v the accused guilty beyond a reasonable doubt of 
every element of the offense of larceny as alleged in the Charge and Specifi­
cations 1 and 2 thereunder. 

7. On 26 February 1946, the Honorable Joseph R. Bryson, Congressman 
from the state of South carolina, and Mr. C. G. Wycke of the firm of 1'1ycke, 
Burgess and Wofford, attorneys at law, Greenville, South Carolina, ap:r:aared 
before the Board of Review in behalf of accused and ,vere accorded a complete 
hearing. Full oonsideration has been given to the arguments presented orally· 
and to a brief filed by :Mr. wcke prior to the hearing. · 

. 8. var Department records show that accused is 32 years of age and 
married. He completed the eleventh grade 1n high school and for ten years 
was employed by' the Thomas McA.f'ee Funeral Home of Greenville, south Carolina, 
as assistant manager. Fran January 1942 until August 1942 he was employed 
by the Fairfield Ship Yard~· of Baltimore, Maryland. He was voluntarily in­
ducted into the service on 6 October 1942 for selection as an officer candi­
date and vrc.s commissioned a second lieutenant, CAC in the /tr!fr'J of the United 
states on 29 July 1943, after successful completion of the Officers' Candi­
d~.te oourse of instruction at the Anti-aircraft ..Artillery School, C.amp Davis, 
North carolina. On 17 July. 1945 he was promoted to the grade of first lieu-. 
tenant while in the 1/editerranean Theater of Operations. 

9•. '.Ihe court was legally constituted and had jurisdiction of the 
accused and of the offenses. No errors injuriuusl.y affecting the substantial 
rights of accused were canmitted during the trial. In the opinion of the 
Board of Review the record of trial is legally sufficient to support the 
findings of guilty of the Charge and ~ cifications and the sentence and to 
warrant confinnation of the sentence. Dismissal is authorized for a con­
viction of a violation of Article of War 93. 

Judge Advocate. 

Judge Advocate. 

-Judge !tdvocate.,, 
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SPJGH - CM J027f!'/ 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. 
1
,.,, ,. 
~ H,A?f! 2 

TO: The Se ereta.ry of war. 

· i. Pursuant·to Executive Order No. 9556, dated May 26, 1945, there 

are transmitted herewith for your action the record of trial and the 

opinion of the Board of Review in the case of First Lieutenant Charles H. 

Mc.A.fee, Sr. (0-1058067), Coast Artillery- Corps. 


2. Upon trial by general court-martial this officer was found guilty 

of two separate offenses of larceny, one of which involved property of a 

value greater than $50, in violation of Article of war 9.3. No evidence of 

previous convictions was introduced. He was sentenced to dismissal, total 

forfeitures and c'onfinement at hard labor for five (5) years. The reviewing 

authority approved the sentence, remitted three (.3) years of the confine­

. ment and forwarded the record of tr_ial for action under Article of War 48. 

J. A·summary of '!;he·evidence may be found in the accompanying opinion 
of the Boa.rd· of Review. The Board is of the opinion that the record of 
trial is legally sufficient to support the findings of guilty and the sen­
tence· as approved by the reviewing authority and to warrant confirmation of 
the sentence. I concur in that opinion. On 5 October 1945, at about 6:00 
a.in., two i'light officers awakened in their room in a Naples hotel used. 
for billeting military personnel about to sail for the United States and 
found accused., an occupant of another room in the hotel., in their quarters. 
He aeked the occupants if either had a combat jacket for sale• Upon being 
informed that they did not, accused left the room but almost immediately 
after that one of the flight officers noticed that his trousers, which he 
had placed at the foot of his bed before, 'Were lying on the noor along 
with his wallet. Immediate examination disclosed that the contents of the 
wallet, consisting of $90 in allied military currency in the form of nine 
1000 lire bills., three foreign notes., viz: a 100 drachma note, a 500 
drachma note., and a 500 mil Palestinean note of some val.us, and a dollar 
gold seal bill liere missing. The flight officers began a search for accused 
at pnce and., after reporting the theft to the billeting officer, were ac­
companied by him through the halls of the hotel until accused 19B.S encountered. 
When accused of the theft and asked to show the contents of his wallet, 
this officer at first refused., but after visiting the hotel latrine sur­
rendered his wallet .for examination. The contents 11ere identical in 
amount, kind and denomination with that reported lost by the night officer 
except that there 'W8.S no gold seal dollar bill. subsequently, in the 
orderly room accused attempted to destroy the foreign notes taken from 
him. He also stated that the flight officer, who had reported the loss, 
could have the money., although he did not state to 'Whom it belonged. 
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Within a short time ihereaf'ter a search was made of the room occupied 
solely by accused and a German Luger pistol -was found under the mattress of 
his bed. In the orderly room a.n officer, 'Who v;as present to report the loss 
o.f cigarettes from his room,observed the gun as it was brought in and identi ­
fied it by the serial number as his. He had given no one permission to re­
move it from his room. The day preceding the discovered loss o.f the pistol, 
accused was seen to ~nter the room of this officer and to remove a carton 
of cigarettes from the luggage in 'Which the pistol had been kept. 

· The accused elected to testify under oath and imile admitting his pre­
sence in the flight officers' room at the time testified to, he denied that 
he took the money. He stated that his purpose in entering the room vra.s to 
purchase a combat jacket to replace one vmich had been taken from his room 
the night before. He testified that the money .found in his wallet was his · 
and, in accounting .for the sum, explained the various transactions he had 
made while at the hotel which resulted in a net balance of funds, identical 
in amount, kind and denomination with that claimed to have been lost by the 
flight officer. As concerned the three foreign bills, a 1000 drachma note, 
a 100 drachma note and a 500 mil Palestinean note, accused claimed they had 
been given to him as souvenirs on the night preceding the morning of the 
alleged the.ft. The donor was a lieutenant whose name accused did not kn01r. 
His explanation .for attempting to destroy the notes in the orderly room ms 
that he was angered by the accusation made against him and was not entirely 
himsel.f because he had been drinking that morning. As to his remark that 
the flight officer could have the money, he contended that this staten:ent 
was made in desperation because his name had been removed from the sailing 
list and not as an admission that the money belonged to the flight officer. 

On 26 February 1946 the Honorable Joseph R. Bryson, Congressman from 
the state of South carolina, and Mr. c. o. Wyche of the firm of W3'che, 
Burgess and Wofford, attorneys at law, Greenville, South Carolina, appeared 
before the Board of Review in behalf o:£ accused and 1'8re accorded a complete 
hearing. Full consideration has been given to the arguments presented · 
orally and to a brief .filed· by Mr. "fiY'che prior to the hearing. 

The offenses of which this officer stands convicted are o.f a serious 
nature involving moral turpitude. Dnmadiately prior to the commission of· 
these offenses accused had imbibed freely in alcoholic liquors. He is re­
puted to be a member of a .family of' excellent social standing in his home 
community and so far as is l<nown has never be.fore been in trouble ,vith the 
law. His previous ur..blemished military- record merits some consideration. 
I recommend that the sentence as approved by the reviewing authority be con­
i'irlood but that the forfeitures be :remitted and the period of confinement 
be reduced to one year; that the sentence as thus modified be ordered 
executed, and that a United states Disciplinar:y Barracks be designated as 
the place of confinement. 

4. Inclosed is a fonn of action designed to carry into execution the 
foregoing recommendation, should such re ndatio n:eet 'With ypur approval. 

IDMAS H. G:FEEN2 Incls 
l. Ri3cord. of trial Major General . 
2. ·Form of ~s_t~___________The_ Judge Advocate General 

( GCMO 78, l2 April 1946). 
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WAR DEPARTYENT 
A:rm;y Service Forces 

In the .. Office of The Judge Advocate General 
Washington, D.C. 

SPJGN-CM .302838 

) mtTA BASE SECTION 
UNITED STATES ) COMMUNICJ.ITONS ZONE 

) 
v. ) Trial by G.C.M., convened at 

) Marseille, France, 10 November. 
First Lieutenant SIGMUND 1945. Dismissal and total 
J. ZAIESKI (0-1306354), I ~ forfeitures. 
Transportation Corps. ) 

--7----­
9PINION of the BOARD OF REVIEW 


BAuGHN; O'CONNOR and O'HARA, Judge Advocates 


---------- . 

l. The Board of Review has examined the record ot trial in the 
case of the otticer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Sped.f'l ­
cations: 

CHARGE I: Violati.on of the 94th Article o! War. 

Specification: In that First Lieutenant Sigmund J •. Zaleski, 
Headquarters 6th Port, 'J.'ransportation Corp,, (then of the 
3311th Quartermaster Car Company'), being at the time 
custodian of the Negresco O!'ficers' Transient Mess Fund 
of Headquarters, United States Riviera Recreational 
Area, did, at or near Nice, France, on or about 4 July 
1945, feloniously embezzle by .trauchllently converting 
to his own use appraximately twenty-nine thousand seven 
hundred and fl.tty (29,750) French Francs, ot the value 
o.t about five hundred ninety five dollars ($595.00), 
the_property of the United States, intended for the 
military service thereof, entrusted to him, the said 
First Lieutenant Sigmund J. Zaleski, by virtue o!' his 
official position as custodian of said funds. 

CHARGE II, Violation of the 96th Article o:f War. 
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Specification: In that First Lieutenant Sigmund J: Zaleski, 
Headquarters 6th Port., Transportation Corps (th8Il of . 
the 3311th Quartermaster ..Car Company), then the Custodian 
or the Negresco Officers' Mess Fund of Headquarters., 
United States Riviera Recreational Area., did., at Nice, 
France., on or about 4 July 1945., wrong.tully remove 
monies of the said 1"unds !ran the station to llhi.ch 
they pertained. 

ADDITIONAL CHARGE: Violation of the 95th Article o! war. 

(Finding of not guilty but guilty o! a violation o! 

Article of War 96). 


Specif'ication l: In that First Lieutenant Sigmund J. 

zaleski, Headquarters 6th Port., Transportation Corps, 

did., at or near Marseille, France., on or about 18 

August 1945., 1fr0ngful.ly barrow the &11m of 3~1 500 

French.francs., or a value of about $650.00, from 

Privat6 F.i.rst Class Toey Marano, an enlisted member 

of the United States Anny. 


Specification 2: .(Finding ot not guilty). 

FURTEER ADDITIONAL CHARGE I: Violation of the 69th Article of War. 
(DLsapproved by reviewing authority'). · 

Specification: (DLsapproved by reviewing authority). 

:FURTHER ADIXTIONAL CHARGE n: Violation of the 96th Article of war. 
Specification 1: (Disapproved by ~viewing authority). 

Specification 2: In that First Lieutenant Sigmund J. Zaleski, 
, 	Headquarters 6th Port., Transportation Corps:; then on 

temporary duty llith 386th Port Battalion., did., at Marseille, 
France., on or about 21 October 1945, wrongfully enter an 
oft-limits place., to wit., a house o! prostitution•. 

He pleaded not guilty to the Charges and Spaeitieations. He was found 
not guilty of Specification 2 of Additional Charge and not guilty of 
AcW.tional Charge but guilty of a violation o! Article o! War 96, and 
guilty ot the remaining Charges and Specifications. No evidence was 
introduced of any previous conviction. He was sentenced to be dis- · 
missed the service and to forfeit all pay and allowances due or to be­
come due. The renewing authority disapproved the findings or ~lt;y 
of Further Additional Chargct"I and its Specification and Spec1f1.cation 1 . 
of Further Additional Charge n, approved the sentence and forwarded 
the record of trial for action under.Article ot War 48. 
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3. On 'Z7 February 1945 the accused was detailed as •Mess Officer 
of Officers•, and transient ·Enlisted Yen's Messes" at the United States 
Riviera Recreational Area (R. l.4; Pros. Ex. 1). As such, accused was 
custodian o! the "Negresco Transient Officers• :Mess Fund,• a .fund that 
was deri.ved from the monies paid by persons who ate at the various 
military messes (R. 37). This fund, together with a list of the per­
sons who had paid and the am:>unt that they- had paid, was transmitted 
to the Mess Of!icer daily and then paid by him to the finance Of!>i.cer 
at Nice at the end of the month {R. 37, .38). Apparently., however, 
there was some laxity at some of the messes in making these daily 
returns (R • .38). In the months of March and April accused., as custodian 
of the mess fund., received 23.,000 francs (approximately $460) and about 
$.344., respectively (R. 16). 

On 10 Apri.l 1945 accused was relieved as •Officer's Mess Of­
i'icer.," assigned as train commander on the Aachen-Nice railway run., and 
Captain Jame~ B. Cobb was appointed in his stead {R. 25; ~f. Ex. A). 
Between that date and 3 July accused made several trips between Aachen 
and Nice., the round trip taking about five days (R. 25., 26). On the 
other hand., it was stipulated by and between the trial judge advocate, 
tr.a defense counsel, and the accused that Captain Cobb never acted as 
custodian of the officers mess fund because he was transferred to an­
other station bef'ore he received the funds :trom accused (R. 27). On 
Z7 June 1945 Captain Alba s. Heywood was appointed "Mess Officer of the 
USRRA. Officers' Messes," the order appointing him not stating whom he 
was relieving (R. :28; Pros. Ex. B). It was stipulated by and between 
the prosecution., defense., am accused that the order appointing Captain 
Heywood was revoked "shortly after being put out" {R. 29). According 
to Major John H. Olin, adninistrativa o.f'f'icer of the United States 
Riviera Recreational. Area., Captain Kicey succeeded Captain Hey110od 
when the latter was transferred and., in turn, was succeeded by' Captain 
Heywood on his return (R. 29). :U:ajor Olin was unable, however., to 
specify the date of Captain Kicey's appointment. The witness was un­
able to account £or the gap between 10 April 1945 - when accused was 
relieved - and Z7 June 1945 when Captain Heywood was appointed (R. 29), 
although the latter testified that he succeeded accused and that Captain 
Ki.cay succeeded him (R. 37). 

On 1 July 1945 accused was transferred from the United States 
Riviera Recreational Area (R.' 15; ~ros. Ex. 2). On 3 July Major Olin 
delivered the orders to accused and told him to account £or the mess 
funds i.f.' they were still in his possession (R. 21, 26). Accused replied 
that he·did not have the money at the time., was not mrare o.f.' what had 
happened to it., ani made a ref'erence - otherwise unclarified by the re­
cord - to having been hit on the bead with a rock and to finding sleeping 
pills beside his bed on awakening and not being aware of where he had 
obtained them (R. 22). Major Olin then told him to turn the money over 
to Captain Kicey 'Who., he believed., was accused's successor, by 4:00 p.m. 
that day and accused stated that he would comply. :Major Olin disclaimed 
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any intention of issuing an order to accused to account for the money 
and insisted that it was merely a reconmendation (R. 22., 26). The 
next day llajor Olin took steps to prevent accused from leaving for his 
new assignment (R. 23). 

On 6 July 1945 accused turned over to Agent Sidney Barr, 
Criminal Investigation Division, $603 .00 togeth3r with the mess council 
books of the Negresco Mess Fwxl. An audit revealed that accused had 
made an overpayment of $8.00 and that otherwise the account was in or­
der (R. 32., 34). For reasons not at all apparent in the record ac­
cused on 19 July 1945 made another settlement with respect to the · 
Negresco Mess Fund. On that day he tnrned over $755.60 to Captain 
Alba s. Heywood., the "mess custodian," after an audit., which required 
"considerable time", revealed that this was the sum due (R. 37-39). 

On 10 September 1945 accused made an extra-judicial statement., 
properly adnitted in evidence, wherein he said that whan he was relieved 
as mess officer on 10 April 1945 he retained the _mess fund pending the 
appointment of his successor; that when he was transferred to :Marseille 
he left without remembering that he still had the fund in his possession 
and did not realize·it until an agent or the Criminal Investigation. 
Di.vision brought it to his attention (R. J6; Pros. Ex. J). 

On 16 October 1945 accused made another extra-judicial state­
ment which was likellise properly admitted in evidence., and 'Which we 
quote in its entirety. 

"He told me he had been custodian or mess officer in Nice and 
that he had left Nice on sucklen orders. That there had been 
no audit of the mess funds for some time and that he had not 
had time to account for the mess funds, am for that reason 
he had been keeping them in his custody. He left Nice and 
came to Marseille. He was returned to Nice, or returned to 
Nice, with Lieutenant Carlucci of the CID, and that he bor­
rowed approximately $650.00 from the CID Agent to pay over 
the mess funds for Tdlich he was responsible. He told me 
that Lieutenant Carlucci. had been an old friend o! his ­
that he knew him in Africa - and that he used the money 
borrowed, along with some other funds, to make this amount 
he needed. He told me that he turned over the money and 
the mess books or council books to Agents Barr and Kallemyn, 
then stationed at Nice., and so tar as he knew they had 
turned the money over to the responsible officer at Nice, 
for llhi.ch he received a rece;ipt. 

Q Did he mention anything about what opportunity he had to 

turn ~ver the mess .tunds to anybody? 


A. 	 He said he bad no opportunity to do so, and had never been 

asked to do it- (R. 72). 
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On 21 October 1945, the accused, in compariy 111th an en­

listed driver, left St. Victoret in a jeep and dro"Ve to Marseille, 

France. On their way back they stopped at a house (R. 49-50). The 

night was dark, it was raining, and there were no street lights (R. 50, 

52, 56, 58, 59). They entered the house 'Where there was a bar and 

five girls (R. 50) but left when one of the girls stated that the 

military police were there (R. 50, 51). The military- police had 

stopped before the house at 0200 hours (R. 56), to investigate an 

empty jeep parked outside (R. 52, 54, 56, 60, 68). Shortly there­

after the accused approached them from somewhere behind the house 

(R. 54, 57) and drove the jeep away (R. 57). This house was located · 

at 148 Rue L'Estac, •on the outskirts of• Marseille, France (R. 60),. 

and bad been placed oft limits on 17 Septenber 1945 (R. 53, 60). It 

was a house of prostitution (R. 54) and •off-limits• signs appeared on 

both sides of the door to the establishment (R. 55, 56). The accused 

had visited Marseille on the ,strength of a duty pass to see the trl.al 

judge advocate (R. 63; Pros. Ex. 5) but did not v,isit that party be­

fore returning to ~p (R. 51, f:f,). 


Private First Class Ton;y Marano testi1'ied that on 18 August 

1945 he loaned to the accused .'.32,500 .francs to pay o.ft a loan o.f the 

same allX>unt that the accused bad made .from a CID Agent. Accused gave 

:Marano a note.· The loan is still unpaid. It was made in the presence 

of their commanding officer, Major Brown (R. 42-44; Pros. Ex. 4) and 

had his approval. Accused was not Marano•s commanding officer but was 

a .fr.lend (R. 45). 


. 4. Defense evidence a The night·of 21 0c·tober 1945 was veey dark. 

There were no street lights. It would have been possible for a person 

to have entered the off-limits establishant at 148 Rue L•Estac with­

out noticing the off-llmi ts sign (R. ?3, 74). 


In the accused's behalf it was sh)wn b,- a .fellow officer that 
the accused had handled large am:>unts of money in connection with compan;y 
funds and payrolls. The amounts handled had reached between 125,000 and 
$301 000. nir.l.ng this period the general reputation of the accused and 
his reputation for truth and veracity nre excellent (R. 75-76). 

The rights of the accused as a witness were explained to him 
(R. 79, 80), and he elected to make an unsworn statament. Th~rein he 

disclosed that be entered the service in January 1941 and was graduated 

!rom O!.fi.cer Candidate School in September 1942. He landed in 

C&Bablanca in July 1943, and soon saw service with SOS, COMZONE, ETOUSJ. 

apd SOLOC as personnel officer and Class •1• agent. In Italy he had 


_charge of between 800 and 1,000 civilians and at SOLOC he n.s in charge 
ot 1 1400 men and handled payrolls or $75,000 to $80,000. In Nice he 
set up a system for the employment of civilian•; had cu.stod;y ot •the 

' fund" am was later made defense cOllllsel for all Special Courts-¾Jartial; 
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•s also responsible for several messes; and was made ~rain commander, 
rlding trains in and out of Nice. Thereafter he was sent to Marseille 
where he had charge of four detachments, took care of them and had 
them shipped out. Since that t~ he has been unassigned attached 
to the .386th Port Battalion. He haa no previous convictions by court. ­
martial, and has never had any previous trouble (R. 80, 81). 

/ 

;a. The Specification of Charge I. In this Specification accused 
is charged 'With embezzling ~,750 French francs (;595.00), property ot 
the United States, intended for the military service, in violation of 
the 94th Article of War•. The evidence showa·that accuaed, on 'Zl February 
1945, wa.s appointed Mess Officer of •Of.t.lcers• and tranaient Enllated 
Men•s :Masses• of the United States Riviera Recreational Area and that 
one of his duties as such was to assume custody of the •Negresco 
Transient O!ficer1 laHa Fund•J tJa t as custodian of the iund he actua~ 
received SOll'll $804 in the months of March and April; that the money so 
received was property ot tha United States; and that on two separate 
occasions he settled his accounts as mess officer. It is thus established 
that accused occupied a fiduciary capacity and received United States 
Government property by virtue of the position of trust he occupied. The 
remaining element of the offense which the prosecuti.on was bound to es­
tablish was that accused fraudulently converted these funds to his 01111 

use (MOM, 19:28, par.. J.49!!). 

. .l careful exaro1nation of the record reveals, however, that 
· proof or this element comes solely from admissLons made by accused. The 

evidence is undisputed. that accused was relieved as mess officer on 10 
April 194S and that the officer appointed to succeed him, Captain Cobb, 
neTer assumed the post. The position thus remained unfilled until 'Z'/ 
June 194S when Captain Heywood was appointed. Clearly then during the 
interval betnen 10 April 1945 ~d 'Zl June 1945, so :tar as this record 
is concerned, there was no person acting as mess officer and as custodian 
of the mess funds. Moreover, 'Within ten days atter the appointment of 
a mess o!!icer, on 6 J~ to be speeific, accused had settled his accounts. 

Assuming tba t accusedIs .failure to settle promptly- with Captain 
Kicey after the_ conversation with Major Olin w011ld be enough to establish 
a fraudulent conversion, the record is so confused that it is 1.llposs:l.ble 
to conclude that Captain Kicey was the proper person to whom he .should 
accwnt. Yajor Olin believed that Captain Kicey was the mess officer at 
that time am fµrther 11tated that he acted for a time when Captain 
Heywood was abHnt. The latter's testimony, while not inconsistent 
with this view, certainly lends it little support. No order appears 
in the record to show that Captain Kicey served at any critical time 
and the general laxity in appointing and relieving mess officer• which 
is therein revealed leave us•far from satisfied that hens the pr9per 

. person to whom accused was obligated to acoOllllt. :U:oreover, even it it bad. 
been established that Captain Kicey was the o.f.ticer properl)" desigxiated to 

. relieve the accused, in the ciroumst~ces we camiot assume that accused's 
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delay in settling with Captain Kicey was so unreasonable as to indicate 
a fraudulent conversion. There was an interval o:t onl)r three days be­
tween Major Olin's conversation with accused and the first settlement. 
In connection with the second settlement there was evidence that a 
proper audit required considerable time and it was not auggeated that 
accused was responaible. tor this. The record of monies received was 
contained in daily sheets and it is not improbable that a correct ac­
counting could not have been made w1 thin any shorter period. 

A word should be said about the con!"usion in the record arising 
from the testimony as to the second settlement made on 19 July 1945. It 
should be remembered that accused is charged with embezzling $595 and 
that he accounted !or this sum (plus an $8.00 overpayment) on 6 July 1945.­
He then, on 19·July 1945, paid Captain Heywood $755.60. The record con­
tains no explanation as to the necessity !or this payment, whether it was 
in addition to the 1595 previously paid to the agents ot the Criminal 
Investigation Division, and, if so, 'Why this additional p~t was 
necessary in view of the satisfactory state ot accused's accounts on 
6 July 1945, or whether the $595 was included in the $755.60. 

The proof thus far adduced !ails to show that accused anbezzls d 
the money as alleged and to establish this element of the case n must, 
perforce, rely on accused's extra-judicial admissions. These have been 
detailed aoove and no useful purpose will be served by going into them 
again. It is elementary that a conviction cannot be supported unless 
there is evidence of the corpus delicti apart from accused's admissions • 
.2 Wharton's Criminal Law (12th Ed.) sec. 1279, P• 1595; MCM, 1928, par. 
J.14!.. 

It may be urged that the facts that Major Olin took steps to 
prevent accused f'rom leaving the base., that an agent o! the Criminal 
Investigation Division was involved in the settlement of accused's ac­
counts; and that accused borrowed a large sum of money from an enlisted 
man supply the corpus delicti. The action of Major Olin, however, is 
not shown to have been based on anything other than accused• s own · 
statement to him, and the involvE111ent of the Criminal Investigation 
Division does nothing more than cast an aura of suspicion on accused · 
without showing with any definiteness that there was a defalcation. 
As far as the loan is concerned, it was made one month, lacking a day, 
after the second settlement and is meaningless to show a shortage in 
accused's accounts unless we have reco·urse to accused's own statements 
to the lander. We conclude, then, that there is no evidence, apart 
from accused's admissions, that would justify a finding that ha em­
bezzled. the money, as alleged, and, accordingly., the conviction on 
that Specification must be disapproved. 

5b. 'rha Specification of Charge II. This Specification charges 
accused lfith YrOng:tully rellDving the furn !rem the stE;tion to which it 
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pertained (AR 210-50, par. 15!,(2)). The only evidence o£ this charge 
was contained by implication in the accused's alleged confession made 
to the investigating officer on 16 October 1945~ There is similarly 
as to this Spec1.t'icat1on no proof' of' the corpus delicti apart from 
the confession and there.fore the record is not legalfy sufficient to 
support a finding of guilty. · · _ · ., 

5c. · Specification l or the Additional Charge. This Specifica­
tion charges accused 1'd. th wrong.fully borrorlng money .from an enlisted 
man. The uncontradicted evidence !or the prosecution showed that at 
the time and place alleged in the Specification the accused did bor­
row $650 from an enlisted man. Although the enlisted man was not· 
under his comnand and was a close 1:8 rsonal friend o! the accused and 
the transaction was approved by the enlist~d man I s comnanding otticel'.', 
an officer who outranked the accused, nevertheless the accused, a com­
missioned officer, has technica~ violated the· 96th Article or War 
by borrowing money trom an enlisted man. Such an act bas consistentfy 
been held to constitute a 'Violation o.f that ,Article and we do not 
feel justified in making an exception to that principle notwithstanding 
the extenuating circumstances o! this case (CM 233817, 2) BR 149; CM 
Z72462, Ezell; CM'276?55, Morris). 

5d. Specification 2 of Further Additional Charge II. This Spec:t ­
tication charges accused with wrongfully entering an •oti'-limits11 place, 
a house of prostitut.ion. The evidence clearfy established that the ac­
cused did, at the time and pl.ace alleged in the Specification, enter a 
place that had been ordered to be and was marked noff-limits. 11 It 1• 
ilillllaterial whether or not the accused knew the house or prostitution 
was- so designated. This act was a violation o.f standing, orders ot the 
command of which accused was a member and therefore constitutad a 
technical violation ot Article of War 96 (CM 241385, 26 BR 2.8.3; CK 
241620, 26 BR .313) • 

6. War Dapartment records show that the accused was born lS 

January 1913 in tm United States ot Polish parents and is married. He 

attended high school for two years. He was enployed as a baker tor 

six years, as a foreman of operating machines in a leather finishing 

plant for six years, and as a pipe fitter in shipbuilding yard for 

three years. Ha was inducted into the service on l3 January 1941, 

commissioned second lieutenant, Army of the United States, in Infantey 

on .31 December 1942, and promoted to first lieutenant? May 19.41.. 


7. The court was legalfy constituted and had jurisdiction of the 
accused and of the oi'fenses. Except as herein noted no errors in­
juriously affecting the substantial rights of' the accused were committed 
during the trial. In the opinion o! the Board ot Review the record of 
trial is not legally sufficient to support the findings of guilty of 
Charge I and Charge II and their respective Specifications, but is 
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legally suflicient to support the findings of guilty or u,., roouwdning 
Ghargu &t.nd ~~cifications as approved, and the sentence, cwJ t.o war­
rant conrirwat.ion thereof. Dismissal is authorized upol'! courtctJ..on 
of a violation of .Article o! War 96. 

Judge Advocate. 
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JAGN-CM 302838 1st Ind 

WD~ JAGO, Washington 251 D. C. . , , 

TO: The Under Secretary of Wai' AUG 2 :J 1::J46 


... 
1. l'7l the case of F.1.;st Lieutenant Sigmund Zaleski (0-1306.354), 


Transportation Corps, attention is invited to the foregoing opinion by 

the Board of Review that the record ot trial is not legally sufficient 

to support the £:1.~dings of guilty of Charge I and Charge II and their 

·respective Specifications, but is legally sufficient to support the 

findings. of.-.gllilty ot the remaining Charges and Specifications as ap• 

proved, ·and the sentence, and to warrant confl.rmation thereof. I con­

. cur in the opinion with the exception ot that part which expresses the 
view that the record of trial is not legally sufficient to support the 
findings of guilty or Charge I and its Specification. I do not concur 
in the excepted part of the opinion. . . 

2. Upo?\, ttlal by ge·neral court-martial this ot'fJ.cer was found guilty 
of embezz;Ling $595, property of the United States entrusted to him ,s · 
Mess Officer; in violation of Article of War 94 (Chg. I); wrong.fully 
removing iness funds t'rom the station to which they pertained (Chg. II); 
borrowing $650 fr011r an enlisted man (Add. Chg.); wrongfully entering the 
City of :Marseille in violation of standing orders,; wrongfully entering a 

. house 	or prostitution marked "off limits" (Further Add•.Chg. II, Spec. l, 
2), in violation of Article of War 96; and breach of arrest in violation 
of Article of War 69 (Further Add. Chg. I). He was sentenced to be dis­
missed the service and to .forfeit all pay and allowances due or to be­
come due. The reviewing authority disapproved the findiogs of guilty · 
of .Further Additional Charge I and its Specification (breach of arrest) 
and Specif'icaUon lot Further J.dditional Charge II (wrongfully entering 
City of Marseille), approved the sentence and forwarded the record ot 
trial for action under Article of War .48. 

.. . . . . 

3. As stated in the opinion, the evidence shows that on 'Z/ February 
1945 the accused was detailed as •Mess Officer of Officers• and transient 
;Enlisted Men's Messes" at the United· States Riviera Recreational Area 
(R. 14; Pros •. Ex. ·l). As such, accused was cu.stodian of the "Negresco 

Transient Officers' Mess Fund," a fund that was derived from ·the moneys 

paid by persons who ate at the various military messes (R. 37). In the 

months of Maren and April accused, as custodian of the mess fund, re­

ceived 23,000 francs (appro.x1.mately $460) and about $.344, respectively

(R. 16). 


" On 10 .A.pril 1945 accused was relieved as •officers' Mess 
Officer" and assigned as~train commander on the Aachen-Nice railway 
run. On 27 June 1945 Captain .Uba s. Heywood was appointed "Mess Ot.t'J.cer 
of the USRRA Officers' Messes," the order appointiDg him not stating 
whom he was relieving (R. 23 J Pros~ Ex:. B). The evidence does not make 
clear who occupied the position of mess officer ot tba mess i~ question 
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between 10 April 1945, when the accused was relieved, and 27 June 1945 

when Captain Heywood was appointed . (R. 29). 


On l July 1945 accused was transferred from the United States 

Recreational Area (R. 15,; Pros. Ex. 2). on 3 July Major John H. Olin 


·	delivered the orders to the accused and told him to account for the mess 
.funds if they were still in his possession (R. 21, 26). Accused replied 
that he was not going to pull any punches about it - that h~ did not hav.tt 
the money at that time, was not aware of what had happened .to"it, and 
made ·a reference - otherwise unclarified by the record - to having been hurt 
b7 beipg hit on the head with a rock or piece of concrete thrown froi,t an 
upper i,tory and to finding sleepine pills beside his bed and not beiili.~-,. 
aware where he haci obtained th~m (H. 22). · ", , 

Pn 6 July 1945 accused turned over to Agent Sidney Barr, 
Criminal Ifl.vestigation Division, $603.00 together with the mess council 
books of the~Negresco Mess Fund. An audit revealed that accused had 
made an overpayment of $8.00 and that otherwise- the account was in or- . 
aer (R. 32, 34), For reasons not apparent in the record accused on 19 
July 1945 ma.de anether settlement with respect to the Negresco Mess Fund. 
On that day ha turned .over $755.60 to Captain Alba s. Heywood., the "mess 
custodian," after an audit revealed that this was the sum due (R. 37-39).

I 

On 10 September 1945 accused made an extra-judicial statement., 

properly admi. tted in evidence., wherein be said that when he was relieved 

as mess officer on 10 April 1945 he retained the mess fund pending the ap­

pointment of his successor; that when be was transferred to Uarseille he 

le_ft without remembering that he still had the fund in his possession and 

did. nett Tedize .it until an· agent of the Criminal Investigation Ia.vision 

brought it to his attention (R. 36; Pros. Ex. 3). 


On 16 October 1945 accused made another extra-judicial state­
ment which was likewise properly admitted in evidence, as follows: 


"He /J,he accuse{/ told me he had been custodian or mess officer 
in Nice and that he had left Nice on sudden orders. That ther.e 
had been no audit of the mess funds for some t,ime and that he 
had not had time to account for the mess funds, and for that 
reason he had been keeping them in his custody. He left Nice 
and came to Marseille. He was· returned to Nice., or returned 
to Nice., with Lieutenant Carlucci of the CID, and that he bor­
rowed approximately $650.00 from the CID Agent to pay over the 
mes·s funds for 'Which he was responsible. He told me that Lieu­
tenant Carlucci had been an old friend of his - that he knew 
him in Africa - and that he used the money borrowed, along 
with some other funds, to make this amount he needed. He 
told me that he turned over the money and the mess books or 
council books to Xgents Barr and KalleDJ1ll, then stationed at 
Nice, and so tar a1 he knew they had turned the money over to 
the responsible officer at Nice, tor llhich he received a re­
ceipt." (R. 72). 
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Private First CJ.ass Tony Marano testified that on 18 August 

1945 he loaned to the accused 32,500 francs to pay of! a loan o! the 

same amount that the accused had made 1'rom a CID Agent (R,· 45). 


. 4. The record 01' tri.a:). clearly shows that accused was detailed as 
"Mess Officer of Officers• and transient Enlisted Men's Messes• at the 
United States Riviera Recreational Area, that as such he was custodian 
of the "Negresco Transient Officers' Mess :fund," and that in the months 
ot March and April he received, as custodian ot the Mess fund, 23,000 
francs (approximately $460) and about $344• .The 1\md was derived from 
the moneys paid by persons 'Who ate at the various military menea and. 
was property ot the United States, intended for the m1lltary service 
thereof. When directed by Major Olin, on 3 July 1945 to account tor 
the mess funds accused aanitted that he did not have the money at that 
time. On 16 October 1945 the accused adm1tted that he borrowed ap­
proximately $6,50.00 Hto pay OVer the JnSII .. tunds for ll'hiCh he WH NSponsibleN 

. and 11 that he used the mon~y borrowed, along 'With some other funds, to make 
this amount he needed." The accused's unsupported statement with reference · 
to having been hit on the head with a rock or piece of cement am having 
sleeping pills alongside his bed, the source ot whioh he did not know, is 
of 11ttle or no value in explaining the absence of the money from his 
possession. 

The Board 01' Rev.Lew takes the position that in view of the 
general laxity and confusion in appointing and relieving meas ot.fl.cers 
the accused's delay in accounting tor the mesa fund was not so unreason­
·able as to indicate a .fraudulent converaionr that, aside trom acoused• a 
extra-judicial admissions,. proof ot fraudulent conversion ot the funds 
to accused's own use was lacking, and that, since proof' of this element 
rests solely on admisslons made by the accused, the findings ot guilty ot 
Charge I and-its Specification are improper. 

s. The competency and admissibility fn evidence· ot the statements 

by the accused mentioned in paragraph 2 above are not challenged by the 


• 	 defense (R. 22, 36, 71), and neither is the .fact that the accused baa 
been intrustedllith the Negresco Officers' Transient Mess Fund, usmu., 
property ot the United Statea in the amount alleged. The. aole material 

. question respecting the legal adequacy ot proof' of the Specification ot 

Charge I is whether or not support !or accuaed's admias1.ona is furnished 

by the record. With respect to the technical legal requirements in this 

connection it bas been stated: 


a.An accused can not be convicted legally upon his unau.p­
ported.conf'eaaion. 1 court may not consider the confession 
o! an accused as evidence against him unless there be in the 
record other evidence, either direct or circumstantial, that 
the of'fenae charged baa probably_ been committedJ in other 
words, there must be evidence of the corpus delicti other 
than the confession itself.• MCM, 1928, par. ~. 
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11 ~ * * all that is required by way of proof of the corpus 

delicti is some evidence corroborative of the confession 

touching the commission. of the offense (CM 202213, Mallon} 

***•".CM 202601, Sperti (1934) 6 BR 171. 


1!While some corroborative evidence is prereqµisite to the 

introduction of a confession, full proof of the corpus 

delicti, independent of the confession is not required. 

All that is required is some corroborative evidence. Dig. 

Ops. JA.G, 1912-40, sec. 395 (ll), C11 210693 (1938). 11 


CM 257802, Stiehl (1944), 37 BR 243, 251. 


There is evidence, independent of accused's admissions, tending to 
establish the 0orpµ1 delioti. Captain Alba s. HeJWood wa, appointed
nue11 Officer of the USRRA. Officer,• Mes1e1" on 27 June 1945 (R. 29J 
Def.· Ex. B). On l July l94S accuaed waa ordered transferred from tha 
United States Riviera Recreational Area (R. lSJ Fros. Ex. 2), On 3 
July l94S Major Olin instructed accused to clear himself before leaving, 
including the turning over of mess funds. iccuaed said he did not have 
the funds. The next day Major Olin cancelled transportation which wouJd 
have carried accused away from the area. On 6 July 1945, ten days after 
appointment of accused's successor as mess officer and three days after 
accused had been instructed by Major Olin to clear the mess accounts, 
Agent Sidney Barr, Criminal Investigation Division, had occasion to inter­
view the ac·cused relative to the Negresco Officers' Mess Fund. At that 
time accused turned over to Barr a mess council book and approximately 
$600 in francs (H. 32, 34). Subsequently, on 18 August 1945, accused 
borrowed 32,500 francs (approximately $S25,00) from .Private First Class 
Tony Marano (R. 4S). The evidence mentioned is sufficient to establish 
the corpus delicti and, together with the accused's admissions, justified 
the court in finding him guilty or Charge I and its Specification. 

·. 6. Drafts of action !or your signature are inclosed, Form A 
tor u.se in the event you concur in the opinion by the Board of Review, 
and Form Bin the event you concur in'JIJ1 viewJ__. 

/ 

~ 
3 Incl.s 

l - ~ecord of trial 
2 - Form of Action - Form A 
3 - Form of Action - Fom. B 

( OCMO 269,,9 Sept 1946). 

THOMAS H. GREEN 
Major General 
The Judge Advocate General 



'· 




------------------------------

------------------------------

WAR. DEPART:t.IBNT 
.Army Service Forces (363) 

In the Office of The Judge Advocate General 
Washington ~5, D.c. 

SPJGH - CM 302839 
21 rE.n 1946 , 

UNITED STATES 	 ) DELTA BASE SECTION 
) COMMUNICATIONS ZONE _ . 

v. 	 r EUROPE.A.N'.THEATER OF OPERATIONS 
) 

Captain MICHAEL TURSI 1) Trial by G.C.M., convened at 
(0-1283343), Infantry. ) Nice, France, 25, 26, 27 Ootober 

l 
 1945. Dismissal, total forfeitures, 

confinement for three (3) yea.rs, 

fine of $2000 and confinement 

) until fine paid but 	not to exceed 
) two (2) years. 

OPINION of the BOARD OF REVIEW 
TAPPY, STERN and TREVETHAN, Judge Advocates. 

1. The Board of Review has examined the record ot trial in the case 
of the officer named ab~ve and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charg~s e..nd Specifications 1 · 

. . 
CHARGE 11 Violation of the 61st Article of War. 

Specification 11 In that Captain Michael TURSI, f2na Infantry, 
did, without proper leave, absent himself from his station, 
at or near Nice, France, from about 14 September 1945 to 
a.bout 16 September 1945. 

Specification 21 .In that Captain 1tl.chael TURSI, •••, did, without 
proper leave, absent himself from his station, a.tor near Nice, 
France, from about 22 September 1945 to a.bout 24 September 1945. 

CHARGE Ila Violation of the 94th Articb of Yia.r. 

Specification la In that Captain Wiichael TURSI, •••, did, at or 
near CON!, Italy, on or about 3 September 1945, knowingly and 
willfully apply to his own use and benefit one 2½-ton truck,. 
of a value in excess of ,50.00, property of the United Sta.tea, 
furnished and intended for the :military service thereof• 

.. 
Specification 2a In that Captain 1ftcha.el TURSI,•••, did, a.tor 

near Nice, France, on or about 15 September 1945, knowingly 
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and willfully apply to his own use and benefit one 2½ ton truok 
of a value in exoess of $50.00, property of the United States, 
·furnished and intended for the military servioe thereof. 

Specification 31 In ths.t ce.pt&.in Michael TURSI, •••, did, at or . 
near Nice, France, on or about 22 September 1945, knowingly 
and willfully apply to his own use and benefit one 2½ ton truck, 
of a value in excess of ~so.oo, property of the United States, 
furnished and intended for the military service thereof. 

CHARGE III1 Violation of the 96th Article of War. 

Speoifioation la (Findings of guilty disapproved by reviewing 
authority). 

Specifi oat ion 21 (Findings of not guilty). 

Specification 31 In that Captain Miehe.el TURSI, •••, did, during 
the period from about 2 September 1946 to about 4 September 1945, 

.. 	 wrongfully and without authority transport a civilian, to-wit, · 
Leonard FA.RINOTTI, in a United States Army vehicle from Nioe, 
France into Italy and return. 

Specification 41 In that Captain 1ti.chael TURSI,•••, did, during 
the period from about 14 September 1945 to about 16 September 
1945, wrongfully and without authority transport a oivilian, 
to-wit, Leonard FARINOTTI, in a United States .Army :vehicle ·' 
from Nice, France into Italy and return. 

Specification 5 a In ths.t Captain WJ.chael TURSI, .•••, did, during 
the peri~d from about 22 September 1945 to about 24 September 
1945 wrongfully and without authority transport a civilian, 
to-wit, Leonard FARINOTTI, in a United States Army vehicle from 
Nice, France to Italy and return. 

Specification 6i In that Captain Michael TURSI, ***• did, on or 
about 14 September 1945, wrongfully and without proper authority 
proceed from the European Theater to the 1.foditerranean Theater 
of Operations~ 

Specification 7i In that Captain YJ.cha.el TURSI,•••, did, on or 
about 22. September 1945, wrongfully and without proper authority, 
proceed from the European Theater to the 1lediterranean Theater 
of Operations. 

Spe_cification 8 1 In that Captain lllicha.el TURSI, ***, did, at or 
near Nice, France, during the period from about 3 September 1945 
to about 22 September 1945, wrongfully engage in commercial trans­
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actions for personal .gain to-wit, reselling to consumers in 
France some part of approximately 1212 bottles of liquor pur­
chased in-Italy. ' 

Accused pleadea not guilty to all Charges and Specifications, was found not 

guilty of Specification 2 of Charge III and guilty of all other Specifica­

tions and of all Charges. iio evidence of previous convictions was intro­

duced. Accused was sentenced to dismissal, total forfeitures, confinem~nt 

for three (3) years, a fine of $2000 and to be confined until fine paid but 

not to exceed two· (2) years in addition to the three years confinement here­

inbefore adjudged. The reviewing authority disapproved the findings of 

guilty of Specification 1 of Charge III, approved the sentence and forwarded 

the record of trial for action under Article of War 48. 


3. The evidence introduced by the prosecution to establish commission 
of the alleged offenses is hereinafter summarized for the most par~ in chrono­
logical order. ­

!:,• : Charge II, Specification l; Charge III, Specification 3. 

Somet~ the: latter part of August 1945, Leona.rd Farinotti, an 
Italian who had served in the French army, was introduced to accused a.t Nice, 
France·, by one Gaston Magnin after Farinotti had asked Magnin whether or not 
he knew any officers who intended soon to visit Italy. Farinotti, who was 
working as a fisherman at the time, had no connection with the United States 
Army either as a member or civilian employee thereof (R. 9,10,97). During 
the ensuing conversation accused spoke of Italy and mentioned the fact that 
he wished to obtain some vermouth for a club. Thereafter, around 1 September 
1945, accused and Farinotti made a trip by United States Army truck from 
Nice, France, to iw.ndove, Italy, where accused purchased about twenty cases 
of liquor, each containing 6 or 12 bottles, with 200,000 lira loaned tonim 
by Farinotti and brought th~ liquor back to France in the truck. Accused 
had not repaid Farinotti the 200,000 lira by the time of trial. On that· 
same trip Farinotti obtained 5000 kilos of rice which was also brought back 
to France aboard the truck (R. 10-13, _33-35 ). This trip took a.bout "a day 
or two" (R. 33). According to Standing Operating Procedure, Pamphlet #65, 
Section II, paragraph 4f(2), of which the court took judicial notice, .Army 
vehicles were not to' be used to transport civilians "exoept uniformed civilian 
personnel on duty with the United States forces, civilia.ns on official business 
which requires such transportation, and civilians who have been required to 
work pa.st the hour when public transportation or other transportation normally 
furnished by the United States forces to employees has ceased" (R. 35). 

Acous ~d's immediate· superior officer, Major John H. Olin, and 
Captain Harold Hutchins, Administrative Officer, testified that accused was 
head of a section and that it was the 11p,olicy" of his headquarters to permit 
field grade officers and heads of sections to carry oivilia.na in Army vehicles 
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for recreational purposes. A form of pass existed which permitted civilians 
to ride in Government vehicles for such purposes. Furthermore, there had been 
"cases 11 in the past of officers going to .Italy to purchase liquor for them­
selves apparently without any unpleasant consequences resulting (R. 54-57, 
68,69,73). However, around 28 or 30 August 1945, a directive from General 
Eisenhower had been received which stated that personnel from the European 

· · Theater of Operations would not enter Northern Italy without prior clearance., 
through his headquarters and acous ed, who returned on 30 August 1945 from a' 1 

two-day leave spent in Italy, was notified by Captain F.~tohins that military 
personnel could no longer enter Italy from France without obtaining such 
clearance. Captain Hutchins was oonoerned with the matter of leaves for 
officers and signed the majority of the orders authori&ing such leaves. His 
files contained no leave orders issued to accused and authorizing him to visit 
Italy subsequent to the two-day leave granted accused which expired on 30 
August 1946 (R. 61-66, 75; Pros. Ex. 3). ­

b. Charge I, Specification lJ Charge II, Specification 2J Charge 
III, SpecifTcations 4,6. 

'On 9 September 1945, all heads of sections in accused's organization 
were informed that they could authorize military personnel to be absent for 
not ,more than 24 hours in the vicinity of Nice or Cannes but that written 
permission would be required for any absence over 24 hours (R. 203). Accused 
was absent from his station and was in Italy from 14 to 16 September 1945, 
inclusive (R. 51,52,71). However, the morning report did not show accused 
absent for that period and when he returned Major John H. Olin, accused's 
immediate superior officer, did not take any official action because he thought 
none was necessary. Apparently accused was _not considered absent without leave 
within his own organization (R. 62,67). As stated above, the files of Captain 
Hutchins contained no leave orders issued to accused authorizing him to go 
to Italy. subsequent to the two day leave granted accused on 28 August 1945 
(R. 48,61,62). . 

On· or a.bout 14 September 1945 aocua ed and Fi.rinotti went from 

Fre.noe to a pla.ce near Torino, Italy, in a two and a. half ton Army truck 

driven by Private John A. Ad.ams. Farinotti asked aocused for permission to 

ca.rry a. load of sa.lt on the truck and, although he first objected, accused 


· later oonaented. Near Man.dove, Italy, Fe.rinotti exchanged the salt for rice 

which was placed aboard the truok e.n.d returned to France along with about 

20 oases ot liquor,. ea.oh containing 6 or 12 bottles, purchased in Italy by 

accused. This trip too"lc'about'·three days (R. 13-18, 33-36, 124-128). On 

the return trip the truok developed tire- -trouble and remained a.t a place 

about 15 or 20 miles from the Italian frontier until tires and. gasoline were 

obtained from military authorities and brought'to ~t by Farinotti (R. 44-46, 

1.09-112,128,129). The truck was stopped by the border patrol both times it 

crossed the border but no inspection was made of its contents (R•. 129,130). 
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'l'he court took judicial notice of Daily Bulletin 238, Headquarters, 
Delta Base Section, APO 772, 30 August 1945, paraGraph V, which stated that 
it was violative of Theater directives for military personnel to enter Northern 
Italy 11 on unit tours and other missions-without prior clearance" and provided 
that 11 all proposed travel into the Mediterranean Theater of Operations, except 
travel on previously established .leave quotas, will be cleared through this 
headquarters 11 (R. 206,207). 

o. Charge I, Specification 2; Charge II, Specification 3; Charge 

III, Specifications 5,7. 


With respect to the alleged absence without leave from 22 to 24 
September 1945, Major Olin testified he was not awe.re that accused was 
absent over that weekend. He also testified that accused reported for work 
on the following 11onday, that no official action was taken by him and that 
accuseq. was "authorized to be away on Sunday and Saturday afternoons provided 
his work is covered" (R. 53). Captain Hutchins, the Administrative Officer, 
did not know accused was absent over that two-day period and the morning 
:1"e:E?ort did not reflect a.ny such absence (R. 67). 

However, on 22 September 1945, Farinotti and accused made a third 
trip to Italy. They traveled in a two and a half ton Army truck driven by 
Technician Fifth Grade James W. Settle and two days ·were consumed in ma.king 

.this trip {R. 136,138). In Italy Fe.rinotti obtained about 4000 kilos of 
rice and accused purchased five large oases and one small case of liquor 
which were placed in the truck and brought back to France. ·Accused at first 
objected to transporting the rice but finally consented when Farinotti told 
him it was merely barter transaction to benefit the French people (R. 18,19, 
24,26,33-35). At the French-Italian border, accused's truck was stopped by 
the border patrol on the -way to and from Italy but no inspection of the con­
tents of the tru" .was made. nor were they prevented from continuing on their 
way (R. 138-142). 

As stated above, written leave orders were essential to authorize 
an absence in excess of 24 hours and the Administrative Officer, customary 
custodian of such orders, had none such in his files authorizing accused's 
absence on these days (R. 48,61,62). As is also shown above, a specific 
directive required clearance with Headquarters, Delta: Base Section, before 
any military personnel from th.e..t Section were entitled to visit Italy (R. 
20q, 207). . 

d. Charge III, Specification 8. 

Sometime around the first part of September 1945, accused visited 
the Cafe de Paris e.nd conversed with a Monsieur Defour, the brother-in-law 
of the director of the Cafe. Thereafter Monsieur Defour told Made.ma. Luciene 
lki,sset, .cashier, to give .aocused 18,600 francs which she proceeded to do , 
(R. 165-168). In a voluntary statement ma.de by accused on 27 September 1945, 
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among other things, he admitted that a portion of the liquor brought by 
him from Italy was sold to the Cafe de Paris for approximately 20,000 
'francs a.nd he sold other of it to two brother officers.(R. 192,193,197; 
·Pres. Ex. 7). Th~ court took judicial notice of a. letter from Headquarters, 
European Theater of Operations, United States Army, which prohibited all 
personnel subject to military law/rom engaging in business in that Theater 
and defined "engaging in business to include buying, selling or dealing 
in any kind of property in tha.t Theater "for present or future personal 
profit or investment" (R. 206,207). · 

e. Accused's Statements.-
In addition to the foregoing test"im.ony two voluntary statements 

1Mde by accused were admitted in evidence as prosecution's testimony (R. 
173,174,180-184,192,193,197; Pros. Exs. 6,7). In their l'll8.terial parts 
these statements recited-that accused and Farinotti made three trips a.cross 
the border into Italy, transporting salt to Italy oh the first two trips 
and bringing back about _5000 kilos of rice on each of the three trips. On 
the first trip accused purchased liquor paying for a. portion ot it and on 
the third trip the liquor purcha.s ed was paid for by :Fa.rinotti and wa.s given 
to accused for tra.nsporting Fa.rinotti a.cross the border. On all three trips 
accused brought back liquor from Italy. The last trip commenced on 22 
September 1945 and terminated on 24 September 1945. Although aocusedwa.s 
stopped by the border patrol on that trip he was not 'detained nor were the 
contents of his truck examined. 

• The rice brought back to France on these trips was turned over to 
a ~~nsieur Francois Baruoco (R. 13,15,116,117). All dealings in rice and 
salt were between Ba.rucoo and Farinotti, the form.er having acquired 4600 
kilos of salt to be exchanged in Italy for rice (R. 119-122). On 24 
September 1945, 20 bags of rice and six cases of liquor were found in Ba.rucco•s 
yard by civil authorities and were confiscated despit~ accused's claim that he 
awned the liquor (R. 148,149,152,153). 

4. The defense introduced testimony to show that for some indeterminate 

time prior to 29 September, British orders prevented military personnel and 

cargo from crossing the border between France and Italy at points subject to 

British control unless such.personnel possessed a work ticket, trip ticket 

or leave pass (R. 77-79,88). First Ueutenant Mlrray R. Desmond had seen 

military vehicles that were permitted to cro11 the Franco-Italian frontier 

upon exhibition of a. trip ticket (R. 216). 


Evidence was also introduced to show that e.ccus ed wa.s reputed to 

be honest, loyal, conscientious and a good soldier(~. 222). By letter 

dated 19 October 1945, Major General Harry J. Collins, Comit'.a.nding General 

of the 42nd Division, stated tha.t aocused was a. member of that division 

from 7 July 1943 until 10 April 1945 when he was placed on temporary duty 

with USRRA, that during that period accused's battalion engaged in oomba.t 
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in the Hagenan-Strasbourg Area, ahd that accused Is battalion commander had 

reported accused to be an honeat, loyal and .conscientious officer while 

serving as S-3 of his battalion (R. 226; Def. E:x:. D). 


According to accused's AGO Form 66-1, he had received nine efficiency 
ratings of 11 excellent 11 and one numerical rating of 4.6. He also had two bronze 
campaign &tars for the Rhineland and Central European campaigns (R. 230,231). 

5. Considering firs.t the tv10 periods of absence without leave · (Charge I, 
Specifications 1,2), charged against accused, it is clear from the evidence 
that accused was absent in Italy over the two weekends, September 14-16, in­

. elusive, and September 22-24, inclusive. For an absence in excess of 24 

hours it was re'4uired that military personnel have written leave orders and, 

according to the officer concerned with the issuance of such orders, none 

had been issued·accused subsequent to 30 August 1945. Such evidence is suf­

ficient to esta'blis,h that accused's two absences were without leave. The 

fact that ac~usfd was not carried as absent without lea~e on his organiza­

tion's mornip.g report and that his immediate· superior, :Major Olin, did not • 

consider hinito be in such status over these two weekends does not suffice to 

justify his unautho'rized absences. It is clear from the record that Major 


. Olin was primarily concerned with accused Is presence during week-day duty 
ho.urs. Most conclusi,ve of all, Major Olin's opinion is of little probative 
value in the face of the existing order of higher authority that all absences 
in excess of 24 hours must be upon written leave orders and such had not been 
issued accused. The evidence sustains the findings of guilty of Specifications 
1 and 2 of Charge I. 

Under the three Specifications of Charge II,' accused is alleged to 

have willfully. applied United States Army trucks to his own use and benefit 

on 3, 15 and 22 September 1945, respectively. The evidence shows that on 

each of those days aocus ed used such a truck to travel :lrrom France to Italy 

where accrused obtained a s·ubstantial amount of liquor for himself, i.e., 20 

cases on each of two trips and five large cases and a small one on the third 

trip. That no portion of any of these trips had any relation to the perform­

ance of official military duties is further evide~ced by the fact that, after 

purchasing such liquor, the balance of each of the trips was devoted to 

Farinotti's acquisition of rice. 


T~e court took judicial notice of a document identified in the record 
only as Stand~ng Operating Procedure Pamphlet ~I:65, Section II, ~aragraph 4!_(2), 
which prohibited such private use of military vehicles. The headquarters or 
other authority issuing thi~.pamphlet was not identified. Irrespective of 
whether or not· the oourt was.warranted in taking judicial notice 0£ such an 

· insufficiently described document, the error was of no moment inasm.roh as 
Azlft1 Regulations promulgated by the War Depe.rtment prohibit such, personal use · 
of these Army vehicles as accused here ma.de (pars. 28,29, AR 850-15, 1 Aug 1945), 
There was testimony in the record that it was not uncommon for military personnel 
to·use Army vehicles to visit· Italr to obtain liquor. That lax local practice 
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may have countenanced unauthorized activities does not affect the illegality 
of accused's conduct. Furthermore, even if we gave full effsct to the tes­
timony respecting such practice, it nowhere.appears in the record that the 
local military authorities countenanced the use of. Army vehioles for suoh 
personal activities by military personnel while absent without leave•. Had 
local tacit permission existed which permitted such personal use of Army
vehicles by military personnel whiie in a status of absenoe without leave, 
clearly such permission would be of· no legal foroe or effeot. In our op_~J:!~on, 
the evidence sustains the findings of guilty of Specifications 1, 2 a.nd ·3>, ,\. 
of Charge II. 

' . 
, Specifioations 3, 4 and 5 of Charge II allege, respectively, that· 


from 2-4 September, 14-16 September and 22-24 September 1945, aocused trans­

ported Fa.rinotti, a civilian, in an Army vehiole from Franoe to Italy and 

return without authority. The proof clearly shows that Fa.rinotti was so 

transported to permit him.to barter French salt for Italian rioe e.nd to· 

return the la~ter oommodity to France. This was a purely private enterprise 

tmrelated to military aotivities. Suoh uae of military ~hicles waa not 

authorized by A:rrrry Regulations (par. 28,29, .AR 850-15, 1 August 1945) •. Even 

if local,npolicy" permitted military personnel to transport civilians in 


''military vehicles for recreational purposes, such practice would have no 
application here. Clearly, Farinotti's passage to,Italy and return had no 
connection whatsoever with any pursuit of a recreational nature. The evidenoe 
sustains the findings of guilty of Specifications 3, 4 and 5 or Charge III. 

Specifications 6 and 7 or Charge III allege that accused wrongfully 
and without proper authority proceeded from the European Theater to the 
Mediterranean Theater of Operations on 14.and 22 September 1945, respectively. 
The proof shows that on 30 August 1945 the convening authority directed that 
all proposed travel into the_Mediterranean Theater be clear~d through Head­
quarters, Delta Base Section. When accused visited Italy oh 14 and 22 
September he had no authority so to do, being absent without leave. Clearly 
his visits had not been authorized by appropriate headqua.rt~rs. The evidenoe 
sustains the findings of guilty of Specifications 6 and 7 of Charge III. 

Specifioation 8 of Charge III alleges that accus·ed wrongfully engaged 
in oommeroia.l transactions for personal gain over the period from ~ September 
to 22 September 1945 by reselling to consumers in Franoe some pa.r:t; of' the 
liquor purchased in Italy. ·The proof' shows that on his three trips to Ita.ly 
aooused acquired a. total of 40 oases of liquor, ea.oh containing 6 or 12 bottles, 
plus· five la.rge oases and a. small. ca.se thereof. Suoh a substantial acquisition 
of·liquor over the period or one month could hardly have been for personal 
consumption. Furthermore, the evidence shows that a.ocused had informed 
Fa.rinotti that he wished to purchase liquor in Ita.ly for a. "club. n Sometime 
in September 1945 after engaging in a conversation with an inaividua.l asso­
ciated with the Cafe de Paris a.ooused was pa.id 18.600 rra.nos by that establish~ 
ment. Such evidence wu sufficient to establish the corpus ·delioti and wa.rra.nt 
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admission in evidence of accused's confession rel~iive to the disposition 

ma.de of a portion of his purchases. He there· admitted that he sold part 

of this liquor to the Cafe de Paris for:a.bout 20,000 francs and sold other 

qf it to brother officers. 


According to a directive issued by Headquarters, European Theater 
of Operations, all military personnel in that theater were prohibited from 
buying or· selling any kind of property 11for present or future personal profit 
or investment. 11 We do not construe that directive to mean that'buying or 
selling property was prohibited only if the transaction produced a profit. 
We construe the purport of the order to be that such transactions were pro­
hibited when the intention of the participant or the purpose of the transac­
tion was to produce a personal profit whether or not in fa.ct such profit 
resulted. In other words,· it seems obvious that the directive was intended 
'to prevent military personne_l from engaging in a.ny business transaction, 
motivated by the desire for profit, even though the venture proved unsuccess­
ful. The same evil existed whether the venture ultimately proved to be a 
success or a fa~lure. Accordingly, accused violated that directive if in 
fact he sold any of his Italian liquor in France with the intention of profiting 
by the transaction whether or not he did so. 

The proof does not establish that in fact accused made a profit, 
but the court was warranted in inferring from the evidence before it that 
accused's commercial transaction with the Cafe ~e Paris was impelled by 
profit motive on his part. Accused bought a. substantial quantity of liquor in 
Italy and he disposed of a portion of it to a commercial purveyor of alcoholic 
beverages for vmat was the equivalent of some several hundreds of dollars. 
This sale had all the earmarks of a commercial transaction. Within the 
ordinary experiiftice of mankind, such a commercial transaction could have been 
intendeq by accused only to produce personal profit for himself and the oourt 
properly so concluded. The evidence sustains the findings of guilty of Speci­
f~cation 8 of Charge III. 

6. Accused is 34 years of age. He completed his secondary schooling 

in 1930. During the year 1933 he was employed a.a a gasoline pump mechanic. 

In 1935 he enlisted in the Regular Army and by August 1941 had risen to 

the grade of First Sergeant. Arter supcessfully completing the course of 

instruction at The Infantry School, Fort Benning, Georgia, he was commissioned 

a second lieutenant on 5 May 1942. ·an 17 September 1942 he was promoted to 

first lieutenant. On 15 June 1943 he was promoted to captain• 


. 
7. Five of the nine members of the court adjudicating this case recom­

,mended 	that clemency be shown accused because there nexisted much evidence 
to the fact that the custom in the a.rea. of Nice has been such to invite many 
actions as were shown in this ca.se, and rhat it would be very easy for the 
accused to become a victim of oircumstanoes.n 
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8. The court was legally constituted and had jurisdiction of, the 
accused and the offenses. No errors injur-iou.sly affecting the substantial 
rights of the accused were committed during-the trial. In the. opinion of 
th~ Boe.rd ot R•view the· record of trial is legally sufficient to support 
the findings of guilty as approved by the reviewing authority and the sen­
tence and to warrant confirmation of the sentence. Dismissal is authorized 
upon con'liction of a violation of Articles of War 61, 94, or 96. 

, JUdge .Advocate 

, Judge Advocate 

, Judge Advocate 

10 




, r•~. 

(373) 


SPJGH - CM 302839 1st Ind 

Hq ASF, JAGO, washing.ton 25, n. c. 
TO: The secretary of War 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 

are transmitted herewith for your action the record or trial and the 

opinion of the Board o:t Review in the case or Captain Michael Tursi 

(0-1283343), Infantry. 


2. Upon trial by general court-martial this officer was found guilty 
of absenting himself without leave from 14 to 16 September 1945 and from 
22 to 24 September 1945 (Chg. I, Specs. 1,2), in violation of Article of 
War 61; guilty or applying a United states Arrrr:r truck to his own use and 
benefit on three occasions, viz: 3, 15 ani 22 September 1945 (Chg. II, 
Specs. 1,2,3), in violation of Article of war 94; guilty of conspiring to 
evade the tari.ff laws of France (Chg. III, Spec. 1), guilty of transporting 
a civilian in a United States~ truck without authority from France to 
Italy and return on three different occasions, viz: 2-4 September, 14-16 
September am 22-24 September 1945 (Chg. m, Specs. 3,4,5), guilty of pro­

. ceeding without authority from the European Theater to the Mediterranean 
Treater of Operations on two occasions, viz: l4 and 22 September 1945 
{Chg. III, Specs. 6,7), and guilty or w.rongfully engaging in a commercial 
transaction :for personal. gain during the period from 3 to 22 September 1945 
(Chg. III, Spec. 8), all in violation of Article of war 96. He was sen-. 
tenced to dismissal, total forfeitures, con£ine100nt for three (3) years, a 
fine of $2000 and to be confined until fine paid but pot to exceed two (2) 
years in addition to the three years' confinement initially imposed. The 
reviewing authority disapproved the fi.I¥iings of_ guilty of Specification l 
of Charge III ( conspiracy to evade tariff laws), approved the sentence 
and forwarded the record or trial for action under ,Article of war 48. 

3. A summary of the evidence may be found in the accompanying opinicn 
of the Board of Raview. The Board is of the opinion that the record of 
trial is legally sufficient to support the findings of guilty as approved 
by the revieldng authority and the sentence and to nrrant confinna.tion of 
the sentence. I concur in that opinion. ,, Aroum l September l 945, accused 

· and an Italian civilian drove from Nice, ·France, into Northern Ita;ty' in a 
United States ~ im.J.ck where accused acquired some t1'8nty cases of liquor 
and the civilian obtained 5000 Id.lo~ of rice 'Which 1981'8 brought back to 
France aboard the truck. The acquisition of the liquor and- rice 'Yi8re purely 
personal ventures uncoilD3cted with the performance of any of accused's offi ­
cial duties. The transportation of civilians aboard J.nrry vehicles for such 
personal activities ,ms prohibited by applicable Army directives. 

Accused absented himself without leave from his station during the 
period from 14 to 16 September 1945 and again made a trip from Nice, France, 
to Italy in an Army truck accompanied by the same civilian. With accused1s 
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permission the civilian transported a load of salt aboard the truck and 
exchanged it in Italy for rice. Accused again purchased about twenty cases 
of liquor. The liquor and rice were transported back to Frijnce aboard the 
truck. On 30 August 1945 there had been promulgated a directive by accused's 
headquarters 'Which required military personnel of accused•s·organization to 
obtain approval of that headquarters before travelling to the Mediterranean. 
Theater of Operations. 

Accused again absented hir.iself without leave over the period from 22 to 
24 September 1945 and made a third trip to Italy with the same Italian 
civilian in an Army truck. There accused purchased five large cases and one 
small case of liquor while the civilian acquired 4000 kilos of rice. The 
liquor and rice were brought back to France aboard the truck. 

Sometime over the period from 3 september to 22 September 1945, accused 
sold a quantity of this liquor obtained in Italy to a French cafe for the 
sµn of 18.,6oO francs and also disposed of other of the liquor to brother 
office:i::s contrary to applicable Army directives Tmich prohibited military 
personnel from engaging in such commercial transactions. 

Prior to promulgation of the- directives of 30 August 1945, the record 
of trial indicates it had not been uncanmon, although improper, for military 
personnel to use Army vehicles to cross the Franco-Italian border to obtain 
Italian liquor f0r personal consumption and because of that fact, five of 
the nine members .of the court adjudicating this case recarunended clemency 
for accused. Accused had served commendably as S-3 of his battalion in 
the Rhineland and Oantral European campaigns for which he had been awarded 
two bronze campaign stars. I recarunend that the sentence be confirmed but 
that the fine, the forfeitures and confinement be remitted and that the 
sentence as thus modified be carried into execution. 

4. Inclosed is a form of action designed to carry the above recom­

zoomation into effect, should such recommendation meet with y~ur approval. 


/ 

2 Incls 
l - Record of trial 
2 - Form of action 

-·---- ­

THOHAS: 11.. GmEN­
Major General 
The Judge .Advocate General 

( QCH) 98, 1 May 1946).--- ­
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Yi.AR DEPARTMENT 
Amr:, Service Forces (375)

-·.In the Office 	of The Judge Advocate General 
Washington, D. c. 

SPJGK - CM 302840 

l.9 i'liA1~ i946 
U N I T E D .S T A T E S 	 ) SEVENTH ARMY 

) 
v. 	 ) Trial by G.C.M., convened at Heidelberg,

) Germany, 19 and 20 November 1945~ 
Colonel CHARLES M. WOLFF ) Dismissa.l. 
(0-12424), Coast Artillery ) 
Corps. ) 

OPINION of the BOARD OF REVIEW 
MOYSE, KUDER and WINGO, Judge .Aavooa.tes. 

l. The Bos.rd 	of Review has examined the record of tria.l in the case 
of the officer named a.bove and submits this, its opinion, to The Judge Ad­
vocate General. · 


2. The accused was tried upon 	the·following Charges and Specificationsa 

CHARGE Ia Violation of the 85th Article of War. 

Specifications 1, 2, 4, 5, 6, 7a '(.Finding.of not guilty). 

Specification 3a In that Colonel Charles M. Wolff, 113th Anti­
aircraft Artillery Group, was at Les Bulles, Belgium, on or 
about 19 December 1944, found drunk on duty as a Commanding 
Officer. · 

CHARGE Ila Violation of the 96th .i\.rtiole of Yfar. (Finding of 
not guilty. ) 

Specifioa.tion.s 1, 2, 3 and 4a 	 (Finding of not guilty). 

He pleaded not guilty to both Charges and all Specifications, was found guilty 
of Speci£ication 3 of Charge I and of Charge I, ani we.a found not guilty of 
Charge II. and of all other Specifications of both Cha.rges. No evidence of 
a.ny previous conviction was introduced. He was sentenced to be dismissed 
the service. The reviewing authority approved the sentence, but reoolllDlended 
that the execution thereof be suspended "because of the superior service of 
the accused during the past fqurteen years alld because of the condition of 
his health, 11 and forwarded the record of trial to the Commanding General, 
United States Forces, European Theater, for action under Article of War 48. 
Prior to action by the Conuna.ndi~ General, United States Forces, European 
Theater, his powers, statutory or otherwise, in so far as they pertain to 
courts-martial, including the power of confirmation of sentences of general 
courts-martial and including powers conferred in time of war by Articles of 
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War 48. 49. 50, soi and 51. were terminated 19 January 1946 by direction 
of the President. and in e.ccorda.nce with instructions contained in a cable 
from the War Department, dated 19 January 1946, as clarified by a cable 
tran the War Dep.artment, dated 21 January 1946, the Commanding General, 
U.oited States Forces. European 1'heater, forwarded the record of trial to 
The Judge Advocate General tor action by the con.firming authority or other 
a.ppropriate action. All members of the court recommended "to the confirming 
authority

11
th.a.t the s entenoe be suspended. 

3. Evidence tor the prosecution. 

On 19 December 1944 the 113th .A.nti-Aircre.ft Artillery Group waa 
in the process of retreating following the German break-through in the 
Ardennes. Completing its second move in less than twenty-four hours, it 
arrived at Lea Bulles. Belgium, between 1500 and 1700 hours (R. 15,40). · 
The accused was in command of thi,s Group and waa present (R. 15.25,40,85). 
After the Group aet up for operations in a cha.teau, the accused ca.lled his 
officers together and told them that they had accumulated some liquor tor 
a Christmas party and this was the time he would like to give it to the 
men. The officers ha.d some drinks upstairs, 8.1'ld. then went to.supper (R. 
15,25). Arter supper, the personnel of the headquarters assembled in the 
operations roam. The a.ocuaed stated tha.t it waa an ideal time to do 1ome, 
dri?llcing, and began giTing liquor to the men (R. 15,25). He told them the 
unit was out of communication. with higher headquarters (R. 25,47,84.89). 
that they were going to ha.ve a party, and tha.t he did not ''want to see 
a.nyone able to walk up the sta.irs· tonight 11 (R. 89). The accused and a 
number ot otti oera and ell.listed men drank together (R. 25.43 ). The accused 
started the men singing (R. 15,25,40.46.89). He was talking in a loud 
voice (R. 15). was dri?llcing. others were drinki:ng, and there was "a good 
deal or••• hilarity in the entire organization11 (R. 71). By 2230 hour, 

. the accuud 'WU incoherent (R. 25.40), and was unsteady on hia feet (R. 
25,46). The party began to break up around midnight (R. 71). The accwred 
then called. on the operations sergeant and told him he wanted to go to 
St. Na.lo, and to "get the map,." On being informed la.ter that auoh map• 
were not available,· he·seemed to have forgotten he had.asked tor them. l:118 
again called to the operations sergeant, telling 'him he wanted to go "some 
place in southern Germany, 11 and to "get the maps." When the desired map, 
were produced. the a.ccused had apparently forgotten his request (R. 84). 
At about 0200 hours only the a.ocuaed and Fir1t Lieutena.nt O'Brien remained 
in the room (R. 71). They sat together on a. diTan facing the fireplace. 
Lieutenant O'Brien was forced to hold the a.ccused to prevent his falling 
into the fireplace (R. 71). The accused could not walk when he .fina.117 
agreed to go to bed (R. 11.ss). Lieutenant 0' Brien. who was sober at the 
time .(R. 87). picked him up in hi1 arms. and carried him from the room 
ani.ha.lf-way up the stairs (R. 71,85). Lieutenant O'Brien then put the 
a.ccuaed "down and had one of hi• arms arotmd my shoulder and I carried him 
that way the reat of the way into his room" (R. 71). The accused wu drUlllr: 
duri:cg th11 evening (R. 25,40,46,72,85,90). 

On 19 December 1944 enemy troops were known to be at Martelange, 
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a.nd Sibret, roughly ten to fifteen kilometers from the Group hea~quarters 
(R. 140). On this date the 635th Alltiaircraft Battalion was directly under 
the command of the accused as commanding officer of the 113th Antiaircraft 
Group (R. 142). The a?cused did.not command, but was ·responsible for JDaldng 
recommendation~ to the Corps Commander concerning the use of, five other 
antiaircraft battalions of the Group which were under the immediate control 
of the divisions to which they were attached (R. 139.140). 

4. Evidence for the defense. 
·, 

Having been advised of his rights as a witness; accused elected 
to make an unsworn statement (R. 128 ). He said he had an "unblemished" 
record of twenty-seven years in the Army since his graduation from West 
Point. with."superior" ratings during the past fourteen years. He had 
been ill from a duodenal ulcer since 1925, requiring considerable hospitalii&• 
tion and medical attention. and also suffered from a nervous condition 11due 

· solely to my st~oh and back ailments, which. augmented by migraine head­
aches. have tormd.ilted me not only through this war but long prior thereto" 
(R. 130). He has been awarded the Legion of Mlri t and Oak Leaf Cluster 
thereto (Def. Ex. 3). the Bronze Star Medal. the French Legion of Honor. 
and the .Croix de Guerre, with Palm. He has also been recommended for the 
Distinguished Service Medal and "another clusteru to his Legion of Merit. 
Hii, Group has been awarded five campaign stars (R. 129). He recalled only­
one occasion of any drinking at Les Bulles. Belgium. and that was when he 
saw it was going to be impossible for the men to have an;y kind of a Christmas 
dinner or party. Es.oh officer contributed some liquor to a party for the men. 
Most of the officers and men knew Mrs. Wolft, who had sent the group a 
Christmas greeting oard which he showed to them. He told the personnel ot 
the group how sorry he was that they could not have the Christmas party the;y 
ha.d planned at Esoh-Sur-La-Sure. Thereatter. aooused went upstairs and took 
several drinks with the other officers and then returned downataira. There 
were about forty-five soldiers present. Ea.oh had such a small share of 
liquor that there was "no .fun. no leader, no Christmas spirit or atmosphere 
in any of them." . He then began to lead them in songs• and he took a drink 
while singing (R. 132). The only battalion then U?lder his comnand was the 
635th Antiaircraft Artillery Batta.li~n. He, personally, had given orders 
to the battalion commander tor its location and. employment to cover the 
Corps. Both the Corps am Group were far behind friendly lines.·· The Group 
position was not only known by Corps and the Battalions but wu approved 
by the Corps Commander before the Group moved to Les Bulles. He, u Group 
Commander, exeroiaed no command over battalions attached to divisions. 
Accused had been informed by Corps that there would be no moves. By stating 
that they were "out of communication" accused merely meant that Corps had 
not strung the telephone l1:11es to them and that radio contacts had not been· 
established. There were no ·'tiactioal involvements that night (R. 1°32,133). 

Major Robert L. Gilbert. ~edical Corps. Chief of Medicine at .the 
13oth Sta.tion Hoapi tal, testified that accused was suffering tram a chronic 
duodenal ulcer and a chroni~ &nxiety state manifested by emotional instability 
and i rritability. He ala o had a ohronio "lum.bo sacral• strain (R. 126). There 



was no evidence of any psychosis (R. 127). 

Officers and enlisted men in aocused'a headquarters who were wit­

nesses for the prosecution,· testified on cross-examination that he was in 

poor physical condition (R. 18,33,66,78).and that he was not an habitual 

drunkard (R. 17,33,67,87). One officer testified that as a commander he 

was superior (R. 86), and another officer testified that he was very con­

siderate of his officers and men (R. 34). 


Brigadier General Edward W. Timberlake, Colonel Frederick R. 

Chamberlain, Jr., and Colonel Charles W. Gettys testified that they had 

known aooused more than fifteen years, had served with him, and had 00­

oasion to observe him in the performance of his military duties. He wa.s 

a superior command~r, and an outstanding combat leader (R. 108, 111,114). 


It was stipulated that if Brigadier General James H. Cunningham, 

Major General William E. -Shedd, Colonel Loyd B. Magruder, Major General 

Fulton Q. C. Gardner, qjor General Thomas A. Terry, Major General Joseph 

A. Green, Major Genera.l Henry T. Burgin, Brigadier General Edward A. 

Stockton; Jr., Brigadier General F.dgar B. Calloday, J.fa.jor General James 

L. Bradley, Colonel John G. Murphy, Mll.jor General Henry B. Lewis, ·Brigadier 
General Harvey c. Allen, Brigadier General James R. Towsend, Brigadier General 
Robert w. Crichlow, Major General George R. Meyer, Lieutenant General Troy 
H. Middleton, Brigadier General Claude M. Thiele, Brigadier General Samuel 
L. Mccroskey, Brigadier General Frank c. McConnell, Colonel Milo G. Carey, 

Colonel John P. Evans, Colonel c. G. Patterson, Brigadier General Joseph 

S. Robinson and Brigadier General Clare H. Armstrong were present in oourt 
the7 would testify that during the periods they had known aocused he ha.d 
been an outstanding officer and had performed his.duties in a superior 
manner; Several of these officers had reoo.mmended aoeuaed tor various awards 
and had oonunended him for his service (R. 124, Def. Ex:. 4-l through 4-25). 

A certified true copy ot War Department Adjutant General's Oftioe 
Form No. 66•4, Officer's and Warrant Officer's Qualification Card, pertain­
ing to aocused, was admitted in evidenoe without objeotiott (R. 123; Def. 
Ex. 2). The card shows that between 19 November 1941 and 20 July 1945 ao­
ous ed reoeived nineteen efficiency ratings of "Superior, 11 a.nd one "Unknown." 

5. Accused wa.s found guilty of being drunk on duty a.a Comma.nding Offioer 
of the 115th Antiaircraft Artillery Group at Les Bulles, Belgium.,. 19 Deoember 
1944, in violation of Artiole of War 85. To establish this ·offense it is 
necessary to prove, (a) that aoouaed was on a certain duty, as alleged, and 
(b) that he was found drunk while on such duty (MCM 1928, par. 145, p. 160). 

The Commanding Offioer of a command or detachment in the field in the a.otual 


. exercise of command ia oonstantly on duty {id., p. 159). The fact that 
accused 1raa Commanding 0:ffi eer of the Antiairoraft Group waa fully established 
at the. trial. The evidence ahowed that at the time of the alleged offense 
aocuaed '• unit wa.a retreating from the enemy and that the move to Les Bulle• 
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was the second one for the organization within a twenty-four hour period. 
It was known that enemy troops were some ten to fifteen kilometers away 
from Group Headquarters. Accused was in immediate ool11lll8.nd of one Antiair­
ore..i't Battalion, was antiaircraft advisor to the Corps Commander, and had 
the responsibility of insuring proper employment of group battalions then 
attached to divisions. AJJ.y intoxication which is sufficient sensibly to 
impair the rational and full exercise of the mental a.nd physical faculties 
is drunkenness within the meaning of Article of War 8 5 (MCM 1928, pa.r. 145, 
P• 160; CM 234711, Sandlin, 21 BR 137). During the evening aocused beoame 
incoherent and he wa.s unsteady on his feet. Lieutenant 0' Brien had to hold 
him in orderto prevent him from falling into the fireplace, &lld he became 
unable to walk. Lieutenant O'Brien finally carried him upstairs to his 
quarters. Several witnesses testified that a.caused was dr\mk. The record 
of trial is convincing that accused was drunk: on duty in Violation of 
Article of War 85 (CM NATO 1045, III Bull JAG, Seo 443 (1), P• 284). 

6. Accused is 48 yea.rs of age, and a graduate of the United States 
Military Aoa.dEllly. The .Army Register shows his service as folla,rsa 

"Lt. col. A.u.s. 15 Sept 411 accepted 18 Sept 4lJ col. 
A.U.S. 1 Feb. 42. - Cadet M.A. 14 June 17J 2 Lt. C.A.C. 1 Nov. 
181 1 lt. 23 Nov. 19; (a) 2 lt. (Dec.15,22)1 l lt. 17 Mar. 241 
capt. 1 Aug.35; maj. 1 July 40; lt. col. 11 Dec. 42. (PL-3198) • 

During his service as an offioer 63 efficiency reports upon him have been 
rendered. One report, covering a period of six months, shows a rating of 
6.4. Twenty-one reports, covering aggregate periods of seven years and 
fiw months. show ratings of superior. Eleven rep_orts, covering aggregate 
periods of four years. show ratings of exoellent. Five reports, covering 
aggregate periods of one year and two months, show- ratings of above average. 
Twenty-two reports, covering aggregate periods of six years and four months, 
show ratings of average. Three reports, covering aggregate periods of 
eight months, shOIW' ratin~s ot satisfactory. He graduated from the Comm&Dd 

o . n II
a.Id General Staff School after completion of the Regular course of five 
months' duration. There he was rated "proficient in theoretical training 
for high colllJl18.m and general staff duty, 11 but not suitable for further 
training therein, because of "Low academic standing." The efficiency 
reports contain numerous remarks attesting to accused's conscientious 
performance of duty, his force, ability to inspire confidence in senior 
and junior officers, a?Xi his high military attainments. He has been a.warded 
the Legion of Merit and Oak Leaf Cluster thereto, the Bronze Star Medal, 
the French Legion of Honor (Chevalier), and the Croix de Guerre with Palm. 
He ha.a been especially commended on nine occasions. 

7. The court was legally constitut~d and had jurisdiction over accused 
and of the offense. No errors injuriously affecting the substantial rights 
of accused were committed by the court during the trial. In the opinion of 
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the Board ot Review the reoord of trial is legally suf'tioient to support 
the findings and sentence and to wa.rrarit confirmation ot the sentence. 
Dismissal is mandatory upon oon~otion ot a violation ot Article of War 
85. . 

~/ ·,%~4:':~, JUdge Advocate · 

li:'.14'ftffff .ft ~ , Judge Advocate 
r- /) 7 . 
Ca..-'U:' ft}. W~ , Judge Advocate 
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SPJGK - CM 302840 l~t Ind 

Hq ASF, JAGO, V·,ashingt_?n 25, D., C. APR 11 1S,;6 

TOa The Secx:etary of wfar 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 

are transmitted herewith for your action the record of trial and the 

opinion of the Board of Review in the case of Colonel Charles M. Wolff 

(0-12424), Coas~ Artillery Corps. 


2. Upon trial by general court-martial this officer was found guilty 
of being drunk on duty in violation of Article of War 85 (Specification 
3 ot Charge I) •. , No evidence of any previous conviction was introduced. 
He was sentenced' to be dismissed the service. The reviewing authority ­
approved the sentence,but recommended that the execution thereof be sus­
pended "because 9f ;the superior service of the accused during the past 
fourteen years ali:d because of the condition of his health, 11 and forwarded 
the record ot trial to the Commanding General, United States Forces, 
European Theii.ter, for action under Article of Viar 48. Prior to action 
that officer, in ao~ordance with instructions from the War Department, 
forwarded the record of trial to The Judge Advocate General for action 
by.the appropriate confirming authority. 

3. A summary of the evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board that the record 
of trial is legally sufficient to support.the findings and the sentence and 
to warrant confirmation of the sentence. · 

The accused was commanding officer of the 113th Antiaircraft 
Artillery Group on 19 December 1944, when it retreated to Les Bulles, 
Belgium, during the ".Battle of tlte Bulge, 11 followed by the enemy- at a 
distance of ten to fifteen·kilometers. One battalion of the group was 
under the direct command of accused, and he was responsible fo~ advising 
the Corps Commander concerning 1proper employment of f'i ve other group 
battalions then attached to divisions,. In the evening aooused organized 
and participated in a. 11 Christmas Party" for officers and enlisted men of 
his headquarters. During the evening he became so drunk he could hardly 
stand, and'was taken to his room by one of his lieutenants. At the trial 
accused. in an unsworn statement said that he. had suffered from a duodenal 
ulcer, ba* ailments and migraine headaches for many years. A brigadier 
general and two colonels testified that they had known accused for more 
than fifteen years, had serveq with him, and believed him to be a superior 
commander and an outstanding ·c9mbat leader. It was stipulated that a 
lieutenant general, eight major generals, nine brigadier generals, and 
five colonels would testify that the accused was an outstanding offioer 
and had performed his duties in a superior manner. 
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The aocused is a. graduate of the United States Military Aoademy, 
has served as a Regular Army officer for nearly twenty-eight years, and is 
forty-eight yea.rs of age. Prior to 1933 the majority of his efficiency 
ratings were "average"; sinoe 1933 the majority of his ratings have been 
"superior." He has been awarded the Legion of Merit with Oak Lea.f Cluster, 
the Bronze Star Medal, the French Legion of Honor (Chevalier), and the 
Croix de Guerre with Palm. · 

Aocused's drunkenness at Les Bulles, while in command of e.n 
Antiaircraft Artillery Group at one of the most critical periods of the 
war, cannot be condoned even though by good fortune no loss resulted from 
his misconduct. In view, however, of his outstanding service as an officer 
and leader in peace and in wa.r, rendered in spite of apparently serious 
physical infirmities, it is believed that justice does not require his dis­
missal, and it is therefore recommended that the sentence be confirmed but 
suspended during good be_ha.vior. 

4. Consideration has been given to a. recommendation "to the oonfirm-. 
ing authority, 11 attached to the record of trial, signed by all members of 

. the court, that execution of the sentence be suspended, "due to. the superior 
·· service of the accused, the long time which elapsed in the preferring of 

the greater number of alleged offenses, and the condition of accused's 

health. 11 Consideration has also been given to a similar recommendation 

signed by defense counsel and assistant defense counsel. 


5. Inclosed is a form of action designed to carry into execution the 
foregoing recommendation should approval 

2 Incls THOMAS H. GREEN 
1. Record of trial Major General 
2. Form of action The Judge Advocate General·----------·------ ­(( GCMO,· loo, 1 ·mq 1946). 
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WAR DEPARTMENT 
A:rmy Service Forces· 

In the Office of The Judge Advocate General 
Washington, D.c. 

SPJGN-CM 302841 

UNITED STATES ) TASK FORCE "A" 
) 

v. 	 ) Trial by G.c.M • ., convened at 
) Oslo, Norway, 3 October 1945. 

Second Lieutenant ROY J. ) Dismissal, total forfeitures.,
TAID!AN (0-1010533), ) and confinement for one (l)
Infantry. 	 ). year• 

..---------­
OPINION of the BOARD OF REVJEW 


HEPBURN, 0 1 CON~OR and:, MORGAN., Judge Advocates 


l. The Board of Review has examined the record of trial in th! 
case of the officer named above and submits :this, itij opinion, to The 
Judge Advocate General. · 

2. The accused was tried upon the following Charge and Speci!'i ­
cations: 

CHARGE: Violation of the 96th Article o! War. 

Specification 1: In. that Second Lieutenant Roy J. Tallman, 
Headquarters and Headquarters Compacy, 474th Infantry 
Regiment, then of First Company., Third Regiment., First 
Special Service Force,·did near Mount Ours, France, on 
or about 9 October 1944, vdth intent to deceive Captain 
Thomas Zabski, his comnanding officer, officially re­
port to the said Captain Zabski that the pat:rol that 
he commanded on 9 October 1944 had checked and cleared 
of the eneIJzy" the Cole-Sagra trail on the north side of 
Mount Ours, France, and a definitely defined house near 

· 	 the foot of said trail, which report was known by the 
said Second Lieutenant Tallman to be untrue. 

Specification 2: In that, Second Lieutenant Roy J. Tallman, 
Headquarters and Headquarters Company, 474th Infantry 
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Regim~t, then of First Company, Third Regiment, First 
Special Service Force, did near Mount Ours, France, 
on or about 9 October 1944, l.mowingly and willfully 
advise the enlisted men 0£ the patrol that he was com­
manding to make a false report concenli.ng the actions 
0£ said patrol if they were questioned concerning the 
activities of the patrol an:i 0£ the accomplishment of 
its assigned mission. 

Specif'ication 3: In that, Second Lieutenant Roy J. Xallman, 
Headquarters and Headquarters Compaey, 474th Infantry 
Regiment, then of First Company, Third Regiment, First 
Special Service Force, having received a lawful order 
from Captain Thomas Zabski, hls com.anding officer, to 
take a patrol and check and clear of enemy the Cole­
Sagra Trail on the north side of Mount Ours, France, 
and a definitely defined house near the foot o! said 
trail, th~ said Captain Zabski being in the. execution 
of his of.t'ice, did, near Mount Ours, France, on or 
about 9 October 1944, £ail to obey the same•. 

He pleaded not guilty to, and was found guilty of, the Charge and the 
Spec~fications. He was sentenced to be dismissed the service, to for­
feit all pay and allowances· d~e or to become due, and to be confined., 
at such place as the reviewing authcrity might direct, !or one year. 
The revielling authority approved the sentence and forwarded the re­
cord of trial for action under Article of War 48. 

J. Evidence for the prosecutions The First Company, Third Regi­
ment, First Special Service Force, to which accused was assigned, was 
located, on 9 October 1944, on .Mount Ours in Southern France (R. 6). 
In the evening on that date Captain Thomas Zabski, the Compaey Com­
mander, ordered accused to take a ten man patrol and to "check" a 
mule trail known as the Cole-Sagra trail to ascertain whether it 
could be used for a •push• and also to- •check" a certain house to de­
termlne whether it was being used by the eneiey" (R. 6-7). The Cole­
Sagra -trail was a one-way vehicle road .f'or about 100 yards .f'rom the 
American·llnes and, .from that point, was an ordinary mule trail (R. 8). 
The accused was given the order in person, and he signified that he 
clearly understood the mission (R. ?). He had seen the house pre­
vio~sl.y, and its location was pointed out on the map (R. Sh • 

About 10 i30 p.m. he briefed the patrol on the nature o.f' the 
. mission (R. 10, l.S). .A.ccording to Staf.t' Sergeant John p. Gergely, who 
acted as the leader or scout, accused stated they 110uld •clear the · 
trail down as tar as that house and clear it 1£ anything was in it.• 
To clear a house meant .that all doors, windows, and exits would be 
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covered and the interior .searched for enemy soldiers or telephones 
(R. 10, 14). The patrol lef't the ¥1erican position and proceeded down 
the trail some 250 yards (R. l~, 12). Sergeant Gergely, who was a few 
yards in front, paused at a t,urn in the trail about 50 yards from the 
house. When accus~d came up., he stated that the patrol would not go 
any further (R. 10-ll). He and Sergeant Gergely made a reconnaissance 
20 or 30 yards down the trail and, after vainly watching and listening 
for any signs of activity in the house, returned to tm patrol. The 
farthest point to which they had gone was 20 or 30 yards from the 
house. ·Because of the oarlmess they were unable to see the house 
clearly (R. ll-13) • 

. ' .·· 
. Technician Fourth Grade Norman E. Figgins, who was with the 
main body of' the patrol., estimated they ere 400 yards from the house 
when accused commanded a halt and went on to join Sergeant Gergely. 

, Accused returned with Sergeant Gergely in ten minutes and said that 
he thought it unsafe to go any i'urther. The patrol remained in the 
vicinity !or another thirty minutes then went back to camp. Accused 
instructed thEf' patrol to tell Captain Zabski, if he inquired, that . 
they enter:Sd the house (R. 15-16). 

Back in their command post, about.midnight, accused called 
Captain Zabsld. on the phone and reported "that he had carried out the 
mission and didn•t ,run into aey enemy am that the house' had been 
cleared and that there was no sign that the house had ,been· used by the 
enetey"" (R. 7, 12). Having been directed by ~e accµsed to make the 
same report, Sergeant Gergely, in the presence 01' ,aoc:used, called 
Captain Zabsld. on the phone · and carried out the instructions given
(R. 11). . . . , , 

Accused., after being warned of his rights, gave a statEment 
on 8 November 1944 to "Major Mastran.,• the investigating off'i~er. The 
stenographer who was present during the entire interrogation of ac­
cused t~sti.fied that no promises were made and no duress was exercised 
(R. 18-21, 28-30, 31; Fros. Ex. 1). Accused's statement narrated the 
events connected 'With his Cole-Sagra mission substantially as set out 
herein and concluded. as 1'ollows: ·. ·--...._ 

"***I !mew.that Iey" report and the sergeant 1s report 

were 1'alse. I gave m:, report because I was absolutely. 

certain that there was nothing in the house aoo we did 

clear the trail. 


•1q reason .for not taking the patrol down to the 
house was that the bill was very steep and rocky. We · 
would have made much noise going down. The enetey"-held 
Castillon Fort was right over close to this house and 
I think that we would have drawn small arms, mortar, and 
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artillery fire from the For}• I could see no reason 
why I should risk the safety and lives of my .men, when 
I knew that there was nothing in the house. I realize 
now that I used very poor judgment, but I felt at the 
time that the actions I took were justified" (Pros. Ex.· l). 

4. Evidence ibr the defense: Accused took the witness stand to 

testify solely on the question of the voluntary character of his con­

fession (R. 22). He asserted that he was taken from a hospital, where 

he had been confined as a result of malaria, to battalion headquarters 

in a nearby town and there, for the first time, was told of the 

charges against him (R. 22-2.3). Because this was the first occasioJF.• · 

on which he had~ver been involved in such an experience and was very 

much frightened, he asked Major Mastran for advice and was told to 

11make a statement, it will only cost you a couple of hundred bucks" 

(R. 24-26). Accused had heard of similar cases, one almost identical 

with bis own, where only fines were imposed, and, in view of Major 

Mastran 1s advice, he proceeded to give a statement (R. 24). 


In ad.dition to testi.Jyjrg concerning his confession accused 
made an unsworn statement which related entirely to his physical 
condition (R. :32; Def. Ex. A). He stated that he had an attack 
of malaria in Africa in August., 1943, with recurrences in December, 
1943, near Naples; in April, 1944, near Anzio; in August, 1944, prior 
to and in a boat during the initial French invasion; in September, 1944, 
near Nice; from October, 1944, to January, 1945, near Cannes; in February, 
1945, in Paris; and from April to June, 1945, in Belgium and England. 
These attacks, which lasted for periods from one week to two months, 
incapacitated him for duty. The night before the French invasion he 
had a fever of 102 degrees and a medical officer wanted to hospitalize 
him but accused 8 begged off" because he wished to be in on the invasion. 
The accused led his platoon in the first wave. On the date of the 
offenses alleged against him he had only been out of the hospital a 
week (Def. Ex. A). 

Stipulated medical testimony discloses that on 4 May 1945 

a medical disposition board found accused unfit for further duty in 

the European Theater of Operations because of hepatitis Lfnn,ammation 

of the livei]., malaria, and hernia. The board recommeooed his return 

to the Zone of the Interior !or .further hospitalization (R. 32). 


The trial judge advocate testified to the e!fect that the 

charges were · referred to him on Z7 SeptEmber 1945 (R. :32). 


5. Specification l of the Charge alleges that accused made a 

false official statement to his commanding officer, Captain Thomas 

Zabski, that accused's patrol bad checked., and cleared 0£ the enellG", 

the Cole-Sagra trail and a house on the trail. Specification 2 al­

leges that accused advised the enlisted men of tne patrol to make a 
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false report of its actions it they were questioned concerning its 

accomplishment of an assigned mission. Specification .3 alleges that 

accused failed to obey Captain Zabsld. 1s order to take a patrol and 

check and clear. of the enercy the Cole-Sagra trail and a house on the 

trail. The Specifications are laid under Article of War 96. 


· The evidence for the prosecution establishes that during 
operations irt .$outhern France accused was given an order by his can­
manding otficei'., Captain Zabski., to take a patrol and to 11check" a 
mule trail extending toward the enemy lines to ascertain whether it 
could be used for· a 11push" and to 11check" a certain house on the trail 
to determine whethet: it was being used by the enemy. From the nature 
or the mission it is clear that actual entry into the house was neces­
sary. Accused apparently understoo~ this requirement because in briefing 
the patrol he stated they.would "clear~ the trail and the house of the ­
enenu. 

Accused failed to carry out his orders. After reaching a 

point 2J or .30 yards from the house., and after watching and listening 

for a time., they turned back to their own lines. It may well be., as 

accused later said., that he felt certain that there was nothing in the 

house., but the fact remains that his mission required that he enter 

the house and search it. Although the record does not show that his 

dereliction had arr:, injup.ous consequences., the serious possibilities 

are obvious. 


Turther evidence that accus~d knew that he was not carrying 
out his orders is shown by his instructions to the members of his patrol 
to atate., if questioned by Captain Zabski., that they had been in the 
house. Two members of the patrol testified that accused issued such 
instructions and Sergeant Gergely carried them out by' making a fal3 e re­
port to Captain Zabski as to what the patrol had dona. Finally accused 
himself reported that the house had been cleared'and that there was no 

. sign that it was being used by the enenu. The circumstances clearly · 
show that in making this taJ_ss report he intended to deceive Captain 
Zabsld. ·· · 

\ 

The evidence for the prosecution is uncontradicted. The 
defense offered no testimony concerning the offenses alleged. The only 
explanation pertaining to them offered by the defense is accused I s state. ­
ment that on 8 October 1944 he was just recovering from· an attack ot 
malaria tor which he had been hospitalized. The -Specifications are ac­
cordingly. sustained. Each offense involves conduct prejudicial to good 

. order and military discipline and is violative or Article of War 96. 

6. The only substantial legal question involved concerns the 
. question of the admissibility of accused's statement., .which., since it 

admits all of the elements of the offenses charged., was a confession 
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and subject to the rules governing their admissibility. His testi­
mony that the confession was induced by what amounted to a premise 
by the investigating officer that he would be let off with a small 
fine was contradicted by a stenographer present who testified that 
no promises of any kind were given. An issue of fact was ,thus pre­
sented for the coµrt 1s determination and no error is perceived in 
their resolving the question against accused and admitting the docu­
ment. It may be noted that the evidence, exclusive of the confession, 
is compelling in its danonstration of accused's guilt. 

?. The accused is about 24 years old, having been born Z1 Octo­
ber 1921. War Department records disclose that he is a native of 
Iowa where he was graduated from high ~chool and attended-college for 
one year. From 1937 to 1939 he was employed as a ,swimming instructor 
and from 1939 to 1941 as an 11 experimental farmern for a farm in:ple1t1ant 
house. After entering the military service as an enlisted man, he 
attended the Armored Force Officer Carrlidate School at Fort Knox, 
Kentucky, where he was commissioned a second lieutenant on 19 May 1942, 
entering upon active duty four days later. 

8. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. The Board of Review is of the opinion that the record of 
trial is legally sufficient to support tr.a findings of guilty and the 
sentence and to warrant confirmation thereof. Dismissal is authorized 
upon conviction of a violation of Article of War 96. 

Judge Advocate. 

Judge Advocate. 

6 
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SPJGN-CM 30284]. 1st Ind 
Hq ASF, JAGO, Washington, D. C. .TO: The Secretary of War /, . 

.· 1. Pursuant to Executive Order No. 9556, dated 26 May 1945, 

there are transmitted herewith for your action the record of trial 

and the opinion ot the Board of Review ;in the case of Second Lieu­

tenant Roy,J. Tall.man (0-16105~3), Infantry. 


2. Upon trial by general court-martial this officer was found 
guilty of failing to obey the order of Captain Thomas Zabsld.1 bis 
commanding officer, to. take a patrol and check a certain trail and 
house and to clear it of the enemy; making a false official statement 
to Captain Zabski that the patrol had checked and cleared of the enemy, 
the trail and house; and of advising the enlisted man of the patrol 
to make a false report of their activities if questioned concerning . 
the accomplishment of their mission; all in violation of Article of 
War 96. He was sentenced to be disnissed the service, to forfeit all· 
pay and allowances due or to becOIIJ3 due, and to be confined at such 
place as the X'ev;ewing auti.rtty might direct for one year. The re­
viewing authorl.ty approved the sentence and forwarded the record of 
trial for action under Article of War 48. · 

3. A sumnary of the evidence may be found in the accompanying 
opinion of the Board of Review. I concur in the opinion of the Board 

.that the .record of trial is legally suf'ficient to support the findings · 
and sentence and to warrant confirmation thereof. 

Dlring operations in Southern France in October 1944, accused 
was ordered to take a patrol and ncheckn a certain mule trail to de­
termine llhether it was saitable for a "push" and to "checkn a house on 
the trail to ascertain 'Whether it was being used by the enemy. The 
mission contemplated an actual search of the house. Accused and a 

· scout proceeded to a point 20 or JO yards from the house while the 
balance of his patrol remained further back. Not detecting any signs 
of activity about the house accused ordered the ,patrol to return to 
the American lines where he reported that the house bad been cleared 
and that there were no signs of its use by the enemy. He ordered the 
men to ·give the same report if questioned and one of the men foll01r8d 
this instruction. 

Accused de.fended bis action on the grounds that he was close 
enough to the· house to· assure himself that it was not occupied by the 
enemy and if he proceeded acy iurther he probably would have drawn 
enemy fire. Under these circ'UJll$tances he .telt justified 1n reporting 
that the house bad been cleared and that it gave no signs of eneiq 
occupation. . ·' · · · 

Accused was a member o.t the national guard unit which em.ered 
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into federal service in January 1941. Cominissioned a second lieutenant 
upon being graduated from Of'ficer Candidate School in May,· 1942, he 
went overseas a year later. Although_ handicappe~ by many recurring 
attacks o! malaria, he served 1n the North African, I~alian, and French 
theaters of operation. The S.ta.t! Judge Advocate•s review states that the 
accused was a platoon· comnander wit4 the 4th Ranger Battalion which 
suffered severe losses on the .Anzio Beachhead. Later he led a platoon 
1n the invasion of Southern France. It should be noted that for reasons 
undisclosed accused was not tried until a year after the offenses. 
However, 1n the interim, on 18 July 1945, he was tried and acquitted by 
a general court-martial on charges of neglect in his duties as com­
ma.mer- of a train carrying GerllSll prisoners of war llhich resulted 1n 
the death ot tw~ty-three ot the latter. I rec9nmend that the sentence 
be confirmed wt that all .forfeitures 1n excess of $50.00 pay per month 
tor tlu-ee months, and the oonfinement, be remitted; that the sentence 
as thus modified be ordered executed, but that execution of that portion 
adjudging dism:Lssal be suspended during good behavior. 

4- Consideration has been given to a letter .from Honorable Paul. 
Cunningham, Kember ot Congress, 1n bebal! of accused; and to a letter 
trom Ik>ctor Jolm w. Studebaker, Comnissioner o:f Education, .forwarding 
a letter .from the step-mother of accused and other correspondence. 

5. Inclosed is a form of' action designed to carry into execution 
the .foregoing recomnendation, should it meet_ your approval. 

4 Incls 	 THOMAS H. GREEN 
Major General 

1 - Record ot trial The Judge Advocate General 
2 - Form of' action 

·	3 - Ltr. -J:r. Hon. Cunningham

4 - Ltr. tr. nr,. Studebaker w/incls.
-,-oc-w-22a;-is July-1946).- :­
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'WA.R DEPA.RT!i'.ENT 
A.rm¥ Service Forces 

In the Office or The Judge Advocate General 
Washingtcn,. D. c. 

SPJGN-CY ,'.302846 

) UNITED KINGDOM BASE 
UNITED STATES ) THEATER SERVICE FORCF.s EUROPEAN THEATER 

) 
v. ) Trial by o.c.M., convened at 

) Southampton, Engl.and, 'Zl and 
First Lieutenant IAURENCE ) .'.30 November 1945. Dismissal 
Illi.YTCN (0-1945780), Trans­ and confinement for one (1))
portation Carps. year.·). 

OPINION ot the BOkRD OF REVIEW 
BAUGHN, 0 1C<lJ'l{OR and 01HAFJ. 1 Judge Advocates 

"' 
l. The Board of Review has examined the record ot trial 1n 


the case or the officer named above and submits this, its opinion, 

to The Judge Advocate General. 


2. The accused v,as tried upon the following Charge and Spec:tri~. 
catiau 

CHA.RGE1 Violation of the _9Jrd Article ot War·. 

Specificationa In that First Lieutenant Laurence Dayton, . 
552nd Port. Company, Transportation Corps, did, at 
Southamptm, Hampshire, England, on or about 6 Octo­
ber 1945, .commit the crime o£ sodany by felonious~ 
and against the order of nature having ca,rna.l connection 
per os with a male person umcm,wn. 

Ha pleaded not guilty: to, and was found guilty ot, the Charge and its 
Specification. No evidence _was introduced of any previous conviction. 
He 11as eentenced to be dismissed the service and to be confined at such 

. place as the reviewing authority mj,ght direct for a period or aie 7ear. 
· The reviewing authority approved the sentence and ~onia,rded the record 
of trial for action under Article ot War 48. · 

3. Evidence !or the Prosecuti<:!'u Privates First Class Wflliam F. 
Thornton and Samuel T. Swain, members of a Military Police Battalion 
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stationed at Southampton, England., instituted a sear.ch £or an 

krmy lieutenant as the result of a report received about 

ll:00 p.m. on the evening of 6 October 1945, ana found the accused 
in a banbed-out building, sane feet back £ran High Street. The 
accused 11as squatting down facing an Englis~ sailor, who was standing, 
with his hands on the sailor's hips. The two were about twelve feet 
any from the street in the midst of debris, dirt and refuse (R. 16). 
Private First Class Thornton stated on direct e:xamfoation that the 
sailor's penis was in accused's mouth (R. 6). On cross-examination 
he admitted that when he ,was interviewed by the defense counsel 
he told the latter tha.t he could not swear to that fact. His 

.. ·explanation of the inconsistency -was that one of the defense counsel 
had spoken of the shame that would follow accused and his family · 
through life if he were convicted of such a crime, although he 
conceded. that counsel had told him they wanted him to tell the 
truth (R. 14). Moreover, he n01r reaffirmed the testimony which 
he had given on this crucial point on direct examination (R. ll). 
Private First Class Slrain testified tha.t he did not see the sailor's 
penis in accwsed!s mouth but he did see accused with his hands on 
the sailor's fiips and "his face right at t~ sailors (sic) privates" 

. (R. 17). 'When accosted by Private First Class Thornton the sailor 
"put his penis back in his fly" and ran away (R. 7, 11, 18). Accused 
'Was placed under'arrest and taken to Militaey Police Headquarters. 
Enroute he said, "If I did something lll"ong, I am sorry, I will 

. apologize" (R. 15). · 

With respect to accused's sobriety, Private First Class 
Thornton testified that "he bad some liquor in h:1m but not enough to 
be intoxicated"• Except for one instance he was able to 11allc unaided 
to Military Police Headquarters. He seemed to get a lot dnmker 
"when the warm air hit him" (R. 16). Private First Class 8"ain 
also was of the opinion that accused.us not drunk (R. 18). 

4. For the defense it 11as shown tba.t the accused •s examjned 
psychiatrically by a board of officers whichconcluded that he 11as 
not a true hanosexual but was reclaimable under the provisions of 
par. 2~ WD Cir. #3, 3 Jan.1944 (R. 22; net. Ex. A). Another board 
of officers met on·lO October 1945 to determine the mental condition 
of the accused and concluded that he us sane at that time but that 
at the time of the alleged offense "he apparently did not know the 
difference b~tween right and wrong, apparently did not have the 
capacity t.o keep from doing wrong, nor the capacity to properly 
govern his, actions" (R. 24; Def'. Ex. B). The latter conclusion 
,ras lJased solely upon information supplied by the accus9d that he 
-.as under the influence ~t, alcohol (R. 25) • 
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First Lieutenant John Chodacki saw the accused on the 
evening of 6 October 1945 at Military Police Headquarters and was 
of the opinion that accused was drunk. The accused•.s clothes were 
mussed and soiled• He was unable to understand simple questions 
relative to his identity and could not talk intelligently (R. 26-27). 

Having been fully advised concerning his rights as a 
witness, accused elected to testify in his own behalf (R. 27-28). 
He is the sole support of .his mother and father. He entered the 
service 1n April of 1942; ns canmissioned 23 Jl.llle 194.3; and had· 
served overseas since 7 March 1944 in Scotland and France, having 
landed at "Omaha Beach" on D-plus-19 day (R. 28) • He arrived at 
Southampton on 6 October 1945 and that evening consumed ccnsiderable 
intoxicating liquor· (R. 30). He recalled drinking at several 
"pubs" shortly after 8:00 p.m., one of which was on High Street, 
and from that time until he fol.llld himself at the MP Headquarters 
he could not remember anything (R. 31-32). The following day after 
a night of illness he "Was told the nature of the charge. He has 
never 1n the past participated in any sexual acts with a male 
(R. 32). Su officers testified as to the previous good conduct 

of the accused and his good character and reputation (R• .34, 351 

36, .37, 38, .39). 


5. Inasmuch as this case involves a sentence of dismissal of 
an officer we have, under the 48th Article of Ylar, the power to 
weigh the evidence and judge of the credibility of witnesses, 
although the findings of the court-martial which had the opportunity 
to see and hear the witnesses are entitled to considerable weight. 
CM 243466, Calder; 27 BR 365,382. Accused was charged with, and 
found guilty of, sodonv, which is defined as the act of effecting 
a sexual connection with any brute animal, or by rectum or by 
mouth by a ma.n nth a human being. Manual for Courts-Martial 
(1928) paragraph 149!£, page 17?. The testimony of one eyewitness 
dei'initely established that accused conmitted the crime as alleged 
and this testimony "Was corroborated to a large extent by the 
statement oi' another eyeldtness. It is true that the witness who 
testif'.ied to the vital element of penetration vra.s som8lfhat 1mpeached. 
The court, however, in evaluating the testimony of this witness could 
consider that he 'Vias a private first class and that the impeaching 
statement was ma.de at a private session with def'ense counsel, both of 
'Whan were officers, after sane remarks relative to the shame that 
accused and his family would incur if he vra.s con.victed. In addition, 
they could consider the l.lllContradicted and unimpeached testimony­
relative to the circumstances in 'Which accused -was apprehended, 
including the position of accused and the sailor, the abrupt flight 
or the latter, and the apologetic attitude of accused. For these 
reasons, applying the principles stated above, relative to our power, 
1ra are not inclined to disturb the findings of the court. 

3 
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The defense contended that accused was too drunk to 
know what he was doing and, that if' he did comm.it the act 
complained of, he was too drunk to know right fran wrong and to 
adhere to the right. It is evident that the board of officers 
appointed to determine the sanity of the accused confused the 
question of sanity.with that of drunkenness or intoxication•. · 
The inability of'an accused to adhere to the right constitutes 
a defense to misconduct; for 11a person is not mentally responsible 
for an offense unless he -was at the time so far free !ran mental 
defects, disease or derangement as to be able concerning the 
particular acts charged, both to distinguish right £rem 11rong and 
to adhere to the right" (MCM, 1928, par. ?8!., P• 63). Vol-µntary 
drunkenness however is not a mental disease or derangement in the 
law of defense (CM ETO 16887, Chaddock). See also "Mental 
Accountability under Military Lawtt by Upscomb, The Judge Advocate 
Journal, Vol. II, No. 2, page 14. 

11.Drunkenness - It is a general rule of law that 
voluntary drunkenness, whether caused by liquors or 
drugs, is not an excuse for crime committed while in 
that condition; but it may be considered as affecting 
mental capacity to entertain a specific intent, where 
such intent is a necessary element of the offense. 

11Such evidence should be care.fully scrutinized, as 
drunkenness is easily simulated or my have been·re1:1orted 
to far the purpose of stimulating the nerves to the point 
of cODD11itting the act. 

"In courts-martial, ho1'8Ver, evidence of drunkenness 
of the accused, as indicating his state of mind at the time 
of the alleged offense, whether it ma::/' be considered as pro­
perly' affecting the issue to be tried, or onl3 the measure 
or punishment to be amrded in the event of conviction, is 
generally admittad in evidence" (MCM, 1928, par. 126!., 
P• 136). . 

The crime o£ sodany requires no specific intent. Sane 
authorities have ma.:!ntained that drunkenness of a degree so severe 
as to produce stupefaction 11may be a de!ense to a prosecution for 
any offense with the commission of which stupefaction is 
inconsistent": Wharton, Criminal Law, section 65; but tha condition 
of the accused in this caag when apprehended in the act of sodany 
ns plainly not o:f such an aggravated nature. The opinion of the 
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Boa.rd of Officers lfa.S not binding upon the court, nor does it 
bind us, particularly where, as here, it 11as based on the . 
ex pa.rte, self'-oerving statements of accused. CM 204790, Ha.yes; 
8 BR 57,7.3. We think that th~ court's .findings, :implicit in their 
finding of' guilty, that accused was not so intoxicated, that he · 
was incapable of a mens rea must stand. CM 2425.36, Kappes; 
27 BR rn. 

6•. War Department records show that the accused is 40 years 
and 7 months o! age and unmarried. He vas graduated !ran high 
school and for three years was employed by the United States Post 
Oi'fice. He ,vas schooled as a designer 1n lllinois and subsequently 
followed that vocation tor: ten years, being employed by several 
different tile manufacturers in New York City. From October 1940 
to Februa.r;r 1941. ha l'itl.S a typewriter salesman in New York City. 
He was inducted into the service 10 April 1942 and 1ra.s commissioned 
a second lieutenant AUS 2.3 June 194.3 and assigned to duty with the 
Transportation Corps. 

7. The court was· legally constituted. No errors injuriously 
affecting the substantial rights or.the accused were committed during 
the trial. In the opinion of. the Board of Review the record' of' trial 
is legally sufficient to support the findines and the sentence and to 
11arrant confirmation thereof. Dismissal is authorized upon conviction 
of a violation of Article of War 9.3. 

s 
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SPJGN-CM 302846 1st Ind 
Hq ASF, JAGO, Washington, D. c. 
TO: The Secretary o:f War JUN 1 0 1946 

1. Pursuant·to Executive Order No •. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion ot the Board ot Review in the case o:f First Lieutenant Laurence 
Dayton (0-1945780) 1 Transportation Corps. 

2. Upon trial by general court-martial this of:ficer was :found 
guilty of sodomy, in violation of Article o:f war 93. He was sentenced 
to be dismissed the servi.ce and to be confined at such place as the re­
viewing authority might direct for a period of one year. The reviewing 
authority approved the. sentence and forwarde·d the recor4 o:f trial for 
action under Article ot War 48. · 

J. A summary of the evidence ma.y be :found in the accompanying 
opinion of the Board of Review. I concur in the opinion of the Board 
that the record of trial is legally su:f:ficient to support the findings 
and sentence and to warrant contirmation thereof. 

The accused was apprehended in the act of committing sodomy 
per os upon an unknown English sailor at night among the debris of a 
bombed-out building in Southampton, England. He had _been drinking. 
The evidence was conflicting as to the extent of his intoxication. A 
Psychiatric Board found that he was not a true homosexual but was re­
claimable. I recommend that the sentence be confirmed and ordered 
executed. 

4. Consideration has been given to a brief in accused's behalf' 
submitted by General Fred w. IJ.ewellyn. General IJ.ewellyn alao presented 
an oral argument before the Board of Review.· 

5. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation, should it meet 'With your approval. 

THOMAS H. GREEN'2 Incls 
1 - Record of trial Major General 
2 - Form of action The Judge Advocate General 

( GCUO 201, 28 June 1946). 
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In the Office of The Judge Advocate General 
Washington_25, n.c. 

SPJGH - CM 302847 2 8 FEB 1S-\S 
UNITED STATES ) · -UNITED STATES HEADQUARTERS 

) · BERLIN DISTP.ICT 
v. ) 

) Trial by G.C.M.; convened at 
• Second M.eutep?,nt THOMAS H. ) Berlin, Germany, 23 November 1945. 

KEATING (0-1.309069); ,-Infantry. ) Dismissal., total forfeitures and 
) confinement for three (3) years. 

OPINION of the BOARD OF mvmw 
TAPPY, STERN and TREVETHAN, Jud~ Mvocates. 

l. The Board of Review has examined the record of trial in the case 
of the officer named above ar).d submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charge and Specifi ­
cation: 

CHA..'11J3E: Violation of the 58th Article of war. 
. ' 

Specification: In that second Ueutenant THO,W> H. KEATING, 
Headquarters Camnand,. First Airborne Anrr:f, did, at B3rlin, 
Gemany, on or about 21 July 1945, desert'the service of 
the United states and did remain absent in desertion until 
he was apprehended at Paris, France on or about 12 October 
1945. · ~ 

Accused pleaded not guilty to the Charge and Specifice.tion. He was found 
- not guilty thereof, but by appropriate exceptions and substitutions; was 

found guilty of absenting himself without leave fran his station for the 
p:lriod alleged, in violation of Article of 1Var 61. No evidence of previous 
convictions was introduced. He was sentenced to dismissal, total forfeitures 
and confinement for three (3) years. The reviewing authority approved the 
sentence and forwarded the record of trial for action under Article of ~r 48. 

J. The prosecution· introduced evidence to show that on 20 July 1945 
an appropriate request was made by accused 1 s organization for travel orders 
to be issued accused directing him to proceed on 21 July l.945 from Templehof, 
Ge!'Illany, to Paris, .France, to obtain vehicle parts (R.5; Pros. Ex.2). Pur-• 
suant to this· reqU3 st, orders were issued by United States Headquarters, 
Berlin 'District on 20 July 1945, directing accused to proceed to Paris, 
France, on or about 21 July 1945,forqa period of three days in cormection 
with matters pertaining to the issuing &ladquarters and upon canpletion of 
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his duties to return to his station (R.5; Pros. Ex.l). On the morning 
report of accused•s organization, Headquarters Company, First Airborne A:nrry, 
submitted at Berlin, Germany, on 7 August 1945, the .following entry appears 

· relative to accused: "TDY to Paris, France to AWOL 25 July 1945 11 (R.6,7; 
Pros. Ex. 3). It was stipulated by the prosecution, def~nse and accused 
that if Private First Class Henry A. Muller "Were present he would testify 
that ·on 12 October 1945 he took accused into custody in a bar on Rue Frochat, 
Paris; France (R.9; Pros. Ex.4). .,\ 

In a voluntary.statement made by accused after full explanatii:,n of his 
rights, be stated that after a.?Tiving in Par.Ls he endeavored unsucces~~ly 

. to locate the ranking officer of the Ordnance Depot to which he had been,;,( 
.	sent and that thereafter he remaimd in Paris until apprehended. During 'his. 
absence he drank excessively and drew two or three partial payments !ran 
the Finance Officer in Paris (R.8) • . . . 

4. After his rights had been explained accused elected to give sworn 
·testimoey in his own defense. He testified that he was 35 years of age, 
had attended college for one year and in civilian life had been employed as 
an electr:j.c welder. He was inducted into military service on 13 June 1942, 
attended The Infantry School at Fort Benning, Georgia, and received a com­
mission as a second lieutenant on 23 January 1943. Arter serving tor a 
year, and a half in the. United states he volunteered for overseas duty, re­
ceived parachute. training in England and 1Vas assigned to the 82d Division. 
As a member of that organization he participated with it in a mission in 
Holland and also in the Battle of the BUlge, receiving the Bronze Star for 
his combat actiYities in neutralizing enemy, machin!' gun positions. He was 
thereafter hospitalized, suffering from a slight woW1d and battle exhaustion 
(R.9,101 12,18). Upon release from the hospital he was returned to his 
organization but 118.S prompt~ transferred to a base camp and there admitted 
to a hospital. because. of his nervous condition.· His condition was diagnosed 
as psychoneurotic, he was placed on limited service and assigned as assist ­
ant· transportation officer at the Potsdam O:mferenee. While serving in 
such capacity he was ordered to Paris to obtain autanotive parts (R.12).

• r . 	 . . 

Arriving in Paris around 22 'July' 1945 and finding that the ranking · 
officer of the Ordnance Depot would be amv for several days, accused then 

. commenced drinking and continued thereafter to drink hea~ly. He did not· 
return to the Paris Ordnance Depot although on 25 July 1945 he did inquire 
about air transportation back to Berlin. He continued his drinking be­
cause he felt nervous and upset· and seemed to obtain some relier from intox:L­
canta. During his stay in Paris accused drew a total of $350 in partial 
payments {R.12,13). Is stayed at various hotels and with various wanen 
until 12 October 1945 when he was taken !nto custody by the military police 
·(R.14,16). ­

I~ 	 ', ~ ~' /' 

Prior to this absence and while assigned to the Potsdam Conference, 

accued suf!ered !ran headaches and recei"Ved _only' asp~ from the medical 
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authorities which failed to relieve his distress (R.15,17). After his appre­
hension he was returned to Perlin, Gennany, and confined in the 101st Hospi­
tal for five days (R.16). 

5. In rebuttal the prosecution introduced the report of a board of 
medical officers which convened at the 101st General Hospital, Berlin, on 3 
November 1945 after the members thereof had observed accused daily over the 
period from 31 October to 3 November 1945. The board found that on 3 Novem­
ber 1945 and also at the time he committed the instant offenses accused was 
11sane and responsible and capable of realizing right fran wrong and of the 
normal control of his actions" (R.18; Pros. Ex.5). The court requested 
accused's '\'ID AGO Form No. 66-1 which revealed that he had received six military 
efficiency ratings of satisfactory, two of Very Satisfactory and two of Excel­
lent (R.19; O:>urt's Ex.A). 

' 6. The prosecution's evidence establishes that accused failed tor eport 
back to his organization in.B:lrlin, Germany, on 25 July 1945, as ordered, 
after completion of three days duty in Paris, France. subsequently, on 12 
October 1945 he Vias apprehended in Paris, France. He had no authority to 
be absent over this reriod of time. Accused, in his sworn testimony given 
at the trial, admitted that he visited the Or_dnance Depot in Paris on or about 
22 July 1945 as ordered but failed to return to it thereafter and remained 
in Paris drinking and associating with women until he was taken into custody 
on 12 October 1945. Although accused had previously suffered f:rom some degree 
of nervous exhaustion, the evidence reveals that he was mentally responsible 
for his conduct in absenting himself without leave. such evidence is suf­
ficient to establish that ao!:',etime on 22 July 1945, after his visit to the 
Ordnance tepot, accused abandoned his mission in Paris and absented himself 
without leave. The evidence tully sustains the court's findings of gullty. 

?. Jccused is 35 years of age, married and has one child. War Depart­
ment records reveal that after graduating from high school·he attended Ferris 
Institute, Big Rapids, Michigan, for two years. He was thereafter employed 
as an electric mlder. He was inducted into military service on 13 June 1942 
and on 23 January 1943 was commissioned a second lieutenant after success­
fully completing the course of instruction at The Infantry- School, Fort 
Benning., _Georgia. On 20 Tocember 1944 he was awarded the Purple Heart. 

8. The court was legally constituted and had jurisdiction of the 
accused and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion of 
the Boa.rd of Review the record oft rial is legally sufficient to support 
the findings of guilty and the sentence and to warrant confinnation of .the 
sentence.·· Dismissal is authorized upon conviction of a violation of Article 
of Yiar 61~ 

Judge Advocate. 

Judge Advocate. 

Judge -Advocate. 
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SPJGH - CM 302847 1st Ind-

Hq ASFj JAGO, "Washington 25, D. c. 6 March 1946 

TO t The secz:etary of' var 

l. Pursuant .to ]:Xecutive Order No. 9556, dated May 26, 1945, there 

are transmitted herewith for your action the record of' trial and the 

opinion or the Board of' Review in the case of Second Lieutenant Thomas H. 

Keating (0-1309069),-Infantry. · 


' . 

. 2. Upon trial·~ general court-martial this officer -was found guilty 
ot absenting himself' without leave from his station from on or about 21. July 
1945 until he was apprehended on or about 12 October 1945. He was sentenced 
to dismissal, total forfeitures and ronfinement £or three (3) years. The 
reviewing authority approved the sentence and forwarded the record or trial 
tor action under Arttcle of 1ia.r 48. · 

, 

3. A summary or the evidence may be found in the accompanying opinion 
· ot the Board of lsview. The Board is of the opinion that the record or 
trial is legally sufficient to support the findings.of guilty and the'sen.­
tence and to -warrant confirmation of the sentence. I· concur in that opinion. 
01 21 July 1945 accused departed from B:irlln, Germany, for three days or 
temporary duty: in Paris, France. After commencing to perform .his prescribed 
duty 1n Paris on 22 July 1945, he absented himsei.r without leave, tailed 
to return to his organization in Berlin, Germarl;i, as ordered, and until he 
was apprehended in a bar in Paris on 12 October .1945 he spent the period of 
his unauthorized absence drinking and living in hotels and.nth various 
-r10men. 

Accused had previously been a member of the 82d Division and had parti ­
cipated with it in its missions in Holland and during the Battle of the 
Bilge, receiving the Purple ~art and the Bronze Star for his combat acti ­
vities. In addition to his wound, his combat experience produced a nervous 
exhaustion which resulted in his transfer from the 82d Division and his 
eventual transfer to the Potsdam o:mference. _In view of accused's combat 
record I recommend that the sentence be confirmed but that the period of 
con!'inement be reduced to one (l) year, that the sentence as thus modified 
be carried into execution, and that an appropriate United States Disciplin­
ary Barracks be designated as the place of confinement. 

4. Inclosed is a form of action designed to carry into execution the 
foregoing recommendation, should it meet 7::: :pproval. ~ 

"-----~" J . 
. 2 Incls THOMAS H. GREEN 

l. Record of trial Major General 
2. Fonn of action n-ie Judge Advocate General. ---------·----- ­( acw ew 1 12 April 1946). 
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WAR TEPARTl1lENT 
Army service Forces 

In the Office of The Judge Advocate General (401) 
Washington 25, n. c. 

\ 
SPJGH - CM .'.302848 

· ~ W,;,R 1946 

UNITED STATES ) • CHANOR PASE SECTION 
) 

v. ) Trial by G.C.M.; convened at 
) Camp Lucky Strike, France, 

09.ptain IRVING IBliSOFF 
Corps of Engineers. 

(O-lll.3578) ) 
) 

26 October 1945, Dismissal 
and fine of $200.00. 

OPINION of U.e BOARD OF RE'ilIE'\'f 
TAPPY, S'IERN and TREVETFAN, Judge Advocates. 

l. · The Board of Review has examined the record -of trial in the case 

of the officer named above and submits this, its opinion, to The Judge 

Advocate General. 


· 2. The only question requiring consideration in this case is ivhether 
the officer appointing the court was the accuser or prosecutor (Article 
of War 8). Accused was found guilty of the Charge and two Specifications 
thereunder, in vioui.tion of Article of War 96. Specification l alleges 
that accused made certain false statements in off.icial correspondence 
addressed to the Commanding General of Chanor Base section with intent 
to receive said Comnanding General. sPecificattbn 2 charges that accused 
made a false official statement to an officer of tne Inspector General's 
Department with similar intent. A brief discussion of the evidence as :1:.t 
pertains to the jurisdictional question of the convening authority's p0l'l8r 
'to appoint the. court is necessary to an understanding~! the problem in­
voived., · 

\ 

On 17 May 1945 Major Charles D. McKenrick, an .A.ss1stant Inspector 
General attached to Headquarters, Channel Base Section, APO 228, in the 
course of an official inspection interviewed accused in ronnection with 
a reported violation of reeu,lations pertaining to the wearing of deco­
rations. On .19 May 1945 lliajor McKenrick submitted an official report 
j_n writing to t:1e commanding General of Channel Base Section concernine 
his interview with accused. Said report, received in evidence as part 
of prosecution• s exhibit A is 'J;itled "subject: Improper l't'earing of 
Iecorations by Captain Irvine Eersoff, 0-111.3578, 1408 Engineer Ease De­
pot, ~O 228, U.S • .A:rrrry, n and after setting out the vari0>1s violations 
noted and the explanations given by accused, concludes that "he (accused) • 
lmowi.ngly offended against the provisions of AR·60o-9o, 26 June 1943 and 
the statutes of the U. S. therein cited, in that he has warn the follow­
ing decorations and badees to 'l"l!Ulch he knew he was not entitled, .to wit, 
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three overseas service stripes, the .American Defense Ribbon, and the 

Purple' Heart Cluster. 11 Under paragraph 6 of the letter., the repor.l;ing 

officer made the following recommendation: 


, ab. That disciplinary action be taken against this 
o.fficer. In this connection it is reconunendcd that he be 
fined one-half of one month•s pay and be given a reprimand 
under the 104th Article of War, because of the impractica­
bility of dealing with the matter by a General Courts­
Martial. The organization, including witnesses, will de- , 
part'this Theater in the near futureJ1 

. , 

. Thereafter and pursua.i:it to acceptable procedure accused was informed 
by letter signed by -Br.igadi.er General Fenton s. Jacobs, then c011nnanding 
Headquarters, Channel Base Section, that it had been reported to said 
headquarters .that on or about 17 May 1945 accused was wearing unauthorized · 
decorations in the vicinity of Brussels, Belgium, and of the intention c£ 
General Jacobs to impose punishment under. Article of J;ar 104 unle as accused 
demanded trial by court-martial. Accused replied by indorsement indicating 
his willingness to accept punishment as- indicated in the basic communication. 
On 30 June 1945 by·sixth indorsement signed by Brigadier General E. F. 
Koenig, as Cornnanding General of Channel Base Section, accused was notified 
of his punishment. in the fom of an official reprimand and forfeiture of · 
$).00.of his pay. This letter sets forth that accused violated Army Regu~ 
lations 600-90., 26 June 1943 and the statutes of the United States therein 
cited by the unauthorized wearing of the .American nefense Ribbon; the 
Purple Heart with cluster and three overseas stripes on the date and at 
the place mentioned in previous correspondence. Presumably General Koenig 
was the successor in command to General Jacobs or Tra.s then camnanding 
Channel Base section for the time being. ~ ninth.indorsement dated 11 
July 1945 accused appealed from the punishment imposed'oµ the ground that 
he ?ias guilty only .of wearing the three overseas stripes and that the 
statements contained in the sixth indorsement charging him with wearing 
the .AmerH:an Defense Ribbon and the Purple Heart with cluster "1'¥8re fncor­
rect. He contended therein that he·construed the basic communication 
notifyihg him of intention to impose punishment under Article of war·104 
for 11,..earing unauthorized decorations" to refer...qnly to the overseas . 
stripes •. In said indorsement addressed to the Canmanding General, Chana­
Base Section, accused explained his wearing of tlhree overseas stripes in­
stead of one., stating that the tailor had inad,rertently se?~d that number 
of stripes on his jacket and that the garment had been received immedi­
ately before the violation was noted by the Inspector General. As con­
cerned the other reported violations, he said, among other things, in the 
indorsement, "I am: not authorized the cluster and have never worn it. 
Al.though I am ai thorized to ·wear the Purple Heart' I was not wearing it 
on the date of the offense as charged. I am not authorized the .Alllerican 
I:efense Ribbon, have never possessed one, and have never worn one." 

- 2· ­
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The record of trial does not show what action was taken on this appeal 
but on 4 September 1945, the Char;;es in the case 'before us were preferred 
by Chief V;1'l.rrant Officer r:. 1.:. Dmlop, Administrative Officer of Headquarters, 
01anor Base Section. On 8 Septemter 1945, by command of Brigadier General 
t00nig, Commanding General of Chanor Base Section, Uaj or Burton A. Koffler 
was designated the investigating officer to investigate the charges aGainst 
accused and, on 18 October 1945 the charges were referred for trial to a 
general court-martial by coJm:'land of General Koenig. The orders appointing 
said court show that General Koenig was the appointing authority. Apparently 
bet-ween 30 June 1945 and 18 October 1945, General Koenig had succeeded to 
conunand of Cha.nor Base Section from. Channel Base Sect·ion for on 30 June 1945 
the same General Koonig, as commanding general of Channel Base Section, had 
imposed the punishment upon accused under Article of T~r 104. subsequent 
to trial, General Koenig, as reviewing authority, took action as commanding 
general of Cha.nor Base Section, approving the sentence of the court which 
he had appointed and forwarding the re cord of trial for action under Arti,cle , · ' 
of Yka.r LiE. At the trial ~f this case the defense raised no objectiqn to 
the power of the convening authority to appoint the court, nor ,ms arry ob­
jection raised as to the ·court 1 s jurisdiction to try and determine the case. 

4. One of the three indispensable requisites to the jurisdiction of 
a court-martial, i.e., its power to try and determine a case, is that the 
court must be appointed by an official empowered to appoint it (1;CM, 1928, 
par. 7) • If it be shown by the re cord of .trial tha.t the appointing official . 
was without authority to appoint the court which tried and determined the 
case., then its proceedines are a nullity. . . 

Article of ifc3,r 8 provides that ,. ••• 'When any such comnander (refer-·' 
ring to those empowered to appoint general courts-martial) is the accuser 
or the prosecutor of the person or persons to be tried, the court shall be 
appointed by superior cw.:petent authority ••• 11 • 

Para.graph 5! of the Manual for Courts-t~artial (1928) defines the term 
naccuser or prosecutor" a.s used in. Ar.ticle of War 8. It provides: 

111'.hether the corrJnander who convened the court is the 
accuser or the prosecutor i.s mainly to be determined 
by his personal feeling or interest in the matter. An 
accuser either originates the charge or adopts and be­
comes responsible for it; a prosecutor proposes or under­
takes to have it tried and proved ••• Action by a 
commander which is nerely official and in the strict 

. 	 line of bis duty cannot be regarded as sufficient to 
disqualify him. Thus a division ccxnmander may, 'With­
out becoming the accuser or prosecutor in the case., di ­
rect a subordinate to investigate an alleged offense 
Viith a vievr to formulating and preferring such charges 
as the fact3may warrant, and may refer such charges for 
trial as in other co.se s. 11 

\ 
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A further definition of the term 11accuser" is found in paragraph 6o 

of the uanual. 


" • • • But v.'hile prima facie the person who signs and 
swears to the charges is the only accuser in the case, 
that is not always true. There may be another or others 
who a.re real accusers.- 11 

. General J;;oenig, · as en :rw.anding general of Chanor Base Section, had author­
1 ity to convene the general court-martial which tried accused unless he was dis­
qualified by reason of the prohibition contained y,-ithin Article of War s, 
supra. Before charges 'Were preferred in this case, Genera~ Koenig had im­
posed punishment on accused under .Article of War 104 for an alJe ged offense 
out of which the instant charges grew, for it was accused's reply app~a_).ing 
fr0t1 the punisment imposed ~nich contained statements upon which the instant 
·charges were based. Ylhile General Koenig did not sign the charges, he caused 
them to be investigated and referred them for trial.· The circumstances here 
present reveal that General Koenig had a direct personal relationship to and 
personal knowledge of the matter out of which the charges grew and that he 
was personally identified with the charges. It follows therefrom that General 
Koenig had s~ch connection with the transaction that a reasonable person might 
well impute to him a personal feeling or a personal interest in the matter. 
Such personal connection:!.Tendered hilll incompetent to appoint the court i'41ich 
tried the accused (Cll 280656, Messer). 

In the Messer case' the Board of Review said: 
/ 

". • • The purpose of .Article of War 8 is not only . 
to protect the accused 'from trial by a court appointed 
by a person actually prejudiced against him, but al so 
to make certain that the appointing authority is so 
entirely unconnected with the transactions giving rise 

· to the charges that reasonable persons will not impute 
to him any personal feeling or interest in the matter, 
but may rely with confidence upon an impartial trial by 
an unprejudiced court. 11 · ( . 

. The app~inting authority was 7hout power to appoint a ·court to try 

this accused upon the instant charge and, acc~rdingly, these proceedings 

'Were null ·and void. 


5. In view of our decision, ~ refrain from commenting upon other 

questions of law contained in the ~ecord. 


6. For the reasons stated, the Board of Review is or the opinion that 

the record of trial is legally' insufficient to support the findings of 

gullty and the sentence. 


c:-;;:,.~:if.!!:"~~~~~~~~~~-~-~~ Judge Advocate. 

Judge Advocate~ 


Judge Advocate. 
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SPJGH - CM 302848 	 1st Ind 
.. / I 


Hq ASF, JAGO, Washii:igton 25, D. C. 'APR 1 8 1946 
, 

TO: The Se9retary of War 

l. Pursuant to EXecutive Order No. 9556, dated 26 :May 1945, there, are 
transmitted herewith for your action the record of trial .and the opinion of 
the Board of Review in the case of Captain Irving Bersoff (0"".1113578), Corps 
of Engine~rs~..: · 

2. Upon trial by general court-martial this officer was found guilty · 
of making a false statement j:.o an officer of the Inspector General's Iepart ­
ment and also .of making anothar false statement to the commanding general 
who referred ·this case for trial, both offenses in violation of Article of 

• 	 War 96. He was sel'!tenced to dismissal and to pay a fine of $200 to the 
United States. The reviewing authority approved the sentence and forwarded 
the record of trial for action under Article of war 48.'.. . . 

.3. Al s~ary of the pertinent evidence may be f~und in the accompanying 
opinion_ of the Board. of Review. The Board is of the· opinion that the record 
of trial is legally:insufficient to support the findings of guilty and the 
sentence because the appointing authority was the accuser•. I concur in that 
'opinion and recamn.end that the findings of guilty and the sentence be dis-: 
approved. . . ·­

.: 4. Incl~sed is a form of action designed to carry into execut:io~ 
foregoing recomn_iendation, should it meet your approval. 

·, 
2 Incls THOMAS H. GREEN 

1 - Record of· trial Major General 
, 2,- Fonn of action The Judge Advocate General 

f ( GCllO 1011 l l(q 1946). 
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