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CONTE1IT3 CF VOT,UME 59 

Cl! No1 Accused Da.te tRge 

'2!)65(J7 Hollins 3 July 1946 1 
302791 Kaukoreit, Ackennan1 bald 26 Aug 1946 7 
,302833 Young 26 Sept 19[.6 ·~9 
3028,38 Zelesld. 26 Apr 1946 45 
302849 Hertz 29 Mer 19/;6 59 
302850 Masterson 25 Feb 1946 7l 
302851 Weddle, Hebstock 11 Apr 1946 79 
302852 Noah - 6 t!ay 1946 87 
302853 Peterson 19 Feb 1946 95 
302854 Juhl 28 Feb 191,6 99 
302355 Rodrigues 21 Mar 1946 109 
302864 Ryan 1 Mar 19/,6 121 
302885 Payne 29 Mar 1946 133 
302887 Garner J l~RY' 191.6 143 
302889 West 8 Mer 1946 161 
302897 Hicswa 9 Apr 1946 167 
302899 Cppps 12 Mar 1946 191 
302940 Uanuel, Jones U. Har 191.6 197 
302949 Hamm i 20 Mar 1946 209 
302962 

I 

17 ~ 191:.6 215 Deeg 
302963 Kimbrough 3 Oct 1946 2.35 
302964 Strickland l 1!9.j,' 1946 2t.7 
302965 Phillips 14 ]!,.r 191,6 261 
.302966 Paker 6 Mar 1946 269 
30'2!167 Grey 5 Jtpr l:;46 279 
302968 Anderson 19 Sep 191.6 285 
302969 Eskridge 16 Apr 1946 295 
.302970 Guiteras 29 May 1946 303 
302971 Hall 18 Mar 1?46 ,311 
302972 Belg:rRde :;15 :"eh 1946 321 
302973 Evens 19 Apr 1946 327 
302974 Malarchok 25 Feb 1%6 3'57 
302975 Machlin 3 V..ar 1%6 .3!,J 
302998 Hayne 12 Apr 19.!.6 349 
307000 Miller 22 ~ul 1946 353 
.307001 Mercy 15 Mar 1946 361 
J(J7002 Parham 12' Sep 1946 '575 
.307003 Hamilton, McDP.niel1 Rusk 27 Aug • 1946 .387 



ii.AR m.riARTt.ENT 
In the Office of The Judge Advocate General 

~ashington 25, D. C. 

JAGQ - Cl4 296507 

U N I T E D S T A T E S ) 
) 

v. } 
) 

Private ROBERT HOLLINS ) 
(.38.390412), J.459th ) 
Quartermaster Sel'Vice ) 
Company, Base IY1, San ) 
Fernando, APO 70. ) 

:JDl 3 19" 

FHILIF?IN:E BASE SECTION · 

Trial by G.C.M., convened 
at Headquarters, Base~, AFO 
70, 28 September 1945. To be 
hanged by the neck until dead. 

OPINION of the BOARD OF REVIEW 
WURFEL, OLIVER and DAVIS, Judge Advocates.~ 

-----------------------------. 

(1) 

1. The Board ot Review has examined the record of trial in the case 
of the soldier named above and submits this, its opinion, to The Judge 
Advocate General. / 

2. · The accused wes tried upon the following Charge and Specif'ioation: 

CHARGE: Violation ~r the 92nd A.Tticle or War. 

Specif'ication: In that Private Robert Hollins, 4450th {sic) 
Quartermaster Service Company, did, at APO 70, on or 
about 7 September 1945, with malice aforethought, will
full7, deliberately, feloniously, unlawfully, and with 
premeditation kill one Frivate tethaniel Johnson, a human 
being 'b;r shooting him with a Car,bine. 

Accused pleaded not guilty to, and was tound guilty of, the Charge and the 
Specitication. No evidence or previous convictions was introduced. Accused 
was sentenced to be hanged by the neck: until dead. The reviewing author-
ity approved the sentence and torwarded the record of trial for action under 
Article of Viar 48. The confirming authority confirmed the sentence and with
held the order directing exeeutio~ pursuant to Article of War 50½. 

3. On 20 November 1945 the Board dt'.Review in the Branch Office of The 
Judge Advocate General with the United States Army Forces in the Pacific 

··examined the record of trial and held it legally sufficient to support the 
findings and the sentence. The Board of Review's holding, containing a. sum
mary of the evidence, a discussion of the law pertinent thereto, and the 
reasoning and conclusions of the Board is attached to the record. On 21 
November 1945 the Assistant Judge Advocate General in oharge of that Branch' 



(2) 

Office approved the holding of the Board of Review and advised the con
firming e.uthority that he had authority to order the execution of the 
sentence. The sentence was ordered executed by General Court-Martial 
Orders No. 43, General Headquarters, United States Army Forces, Pacific, 
l December 1945. 

4. By letter dated 30 January 1946 the Theater Judge Advocate ad-
·vised this office that the sentence had not been executed and that, in 
view of War Department communications directing the Commander-in-Chief, 
United Ste.tes Army Forces, facific, to refrain from exercising the powers 
granted under Articles of War 48, 49, 50, 50½ and 51 and prohibiting the 
execution of all death sentences, the sentence could not be carried out 
in that theater. The record of trial was thereupon forwarded to The 
Judge Advocate General, Washington, D. C. 

5. The record of trial has now been examined by the Board of Review 
in.the. Office of The Judge Advocate General, Washington, D. c., and it 
adopts and concurs in the holding of the Board of Review in the Branch 
Office of The Judge Advocate General with the United States Army Forces in 
the Pacific, a copy of which holding is annexed to the record of trial, and, 
for the reasons set forth therein, is of the opinion that the record of 
trial is legally sufficient to support the findings and sentence and to war
rant confirmation thereof. A sentence of death or life imprisonment is 
mandatory, upon conviction of a violation of Article of W~r 92. 

,Judge Advocate 

') 
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JAGQ - CM 296507 1st Ind 

i'ID JAGO, Washington· 25, D. C. 

TO: The Secretary or War. 

(.3) 

JUL 2 ::l 1946 

l. Herewith transmitted for the action or the President are the 
record or trial and tlle opinion or the Board or ReYiew in the case of· 
Private Robert Hollins (.38.390412), 4459th Quartermaster Service Company, 
Base M, San Fernando, APO 70. 

2, Accused was found guilty or murder in 'violation or Article of 
War 92 and was sentenced to be hanged by the heck until dead •. I concur 
in the opinion of the Board or Review that the record or trial is le
gally sufficient to support the findings or guilty and the sentence and 
to warrant confirmation or the sentence. In this case the accused killed 
another soldier, whom he believed had stolen certain property belonging to 

· the accused. On three occasions, each about tour hours apart, the accused 
asked the deceased !or the return or his property and each time the 
request was refused, whereupon the accused secured his carbine and shot 
the deceased in the back, wounding him fatally • 

.3, The accused is a young colored soldier, 21 years or age, who has 
had only a five-year grammar school' education. He is of low grade mentality, 
having an Army General Classification Teet score in Class V. His service 
is characterized by his company commander as "satisfactory• and he is de-· 
scribed as an •average soldier". He appears to have had no.trouble in 
civilian life, and no evidence or previous convictions was introduced at 
the trial. Psychiatric examination shortly after the ofrense disclosed 

. that accused was sane, knew the difference between right and wrong and may 
be·held respons~ble ror his actions. · 

4. The Assistant Judge Advocate General in charge or the Branch Oi'ric~ 
of The Judge .Advocate General with the United States Army Forces 1n the 
Pacific was ot the opinion that the death sentence was inappropriate in 
this case. In view or the ·c1rcwnstances or this case, the bJcki:rr~und and 
prior good conduct ot the accused, I concur in this opinion and recommend 
that the sentence be confirmed but commuted to dishonorable d~scharge, t~tal 
forfeitures and confinement at hard labor tor the term of his natural lite, 
and that the United States Penitentiary, McNeil Island, Washington,be desig
nated as the place of confinement. 

5. Inclosed are a draft or a letter tor your signature, transmitting 
the record to the President for his action, and a form ot Executive action 
designed to carry into effect the forego recommendation, should such action 
meet with approval. 

3 Incle · 
·1 • Record or trial 
2 - Dtt ltr for sig Sec or War 
.3 - Form or Executive action 

ca:C:M:0:-26s, 26i~-:-i9Zs>. 

THO!i1AS H. GREEN 
.Major General 
The Judge Advocate General 



• AmJY SERVICE FORCES 
·1n the Branch Of'f'ice of' ·The Judge Advocate General 

With the United States Army Forces 

Board of' Review 
CM P-1020 

' 
In the Pacif'ic 

UN I\T ED ST ATES ) 

20 Novemb~ 1945 

.. ) ' . 
v. }" 'Triai b;r G.C.M., comrened at 

•.. 

· '···: ) · APO 70, 28 September 194.5. 
Private ROBERT HOLLINS ) To be hanged by the neck until 
(38390412), 4459th Quarter- ) · dead. · 
master Service Company-, Base) 
M, San Fernando, APO 70. ) 

. } 
HOLDING b;r the BOARD Of REVIEW 

BOBERl'S, BROWNE and SNIDER 
Judge Advocates. . . 
:, . . 

1. The record of tr:ial in the case of' the soldier named above 
has been e~ined b;r the Board of' Review • . 

2. The accused .was tried upon th·e following charge and. specification: 
• I 

CH.A.BOE: Violation of' the 92nd Article o.t: War. 

Specifications In that Private Robert Hollins, 44.5'0th 
Quartermaster Service Compaey-, did, at APO 70, on or 
abbut 7 September 194.5', with malice aforethought, will
f'ulq, deliberateq, feloniously, unlawfully, and with 
premeditation kill one Private Nathaniel Johnson, a 
human being by shooting him with a Carbine. 

• 
The accused pleaded not guilty to, but was found guilty or; the 
specification and the"charge and was s,ntenced to be hanged by the 
neck until dead. The reviewing authorit7 approved. the sentence~ 'l'he . 
confirming authorit7 confirmed it and forwarded ~e record of trial for 
action under Article of War ,o½. · 



' '· 

3. The evidence establishes·that at about 1700, 7 September 1945, 

(5) 

a single shot vlas heard in the area of the 4459th ~uartermaster Service 
Company and the a9cused was observed lowering a carbine from his shoulder; 
the deceased, Nathaniel Johnson, llho had been walking to the mess hall 
with his mess gear in his hand (R. 10), at the same time fell to the 
ground about six feet.away (R. 8, 13), blood gushing from the left side 
of his chest, and cried out, 110h Lord, Oh Lordn (R. 8, 10). He died 
that day from the effects of this injury, a gun shot wound (R. 23). 
Accused was the only person to be seen in the vicinity with a gun at 
t~e time of the fatal occurrence (ii. 7-9). 

After the shooting accused walked to the mess hall, holding 
his carbine low in one hand and delivered it without comment to the 
first sergeant. The latter observed it to be empty but did not determine 
whether it had recently been fired (R. 15-17). 

iccused made a voluntary statement to an investigator later 
to the effect that he last observed his trousers and a shirt on a wire 
holding his mosquito bar in his tent at a.bout 1615, 3 September 1945., 
when he left for guard mount. When he·returned, the trousers an:i a 
mattress cover were missing. At about 0700, 7 September 1945, deceased 
was ,in accused's tent. The latter knew Johnson had taken clothing from 
other members of the company on another occasion and sold it. He was 
wearing tight fitting trousers 'Which accused concluded were the ones 
which had been taken from his tent. About 0800, the accused asked 
deceased to allow him to inspect the waist and length measurements of 
the trousers. Johnson at first refused, . then agreed. When it was 
found that they wefe accused's size, Hollins infonned deceased they 
belonged to h1m (accused) and demanded their retv-rn. Johnson denied 
that they were accused's. At 1200., accused again asked for the return 
of the trousers, but deceased again denied Hollins' ownership. About 
1630, the request was rep8ated to deceased, who was then sitting on a 
bed in the adjacent tent, but in vain. Accused stated that he thereupon 
went to his tent for the purpose of getting his carbine to shoot the 
deceased, loaded one live round in the magazine, and pulled the operating 
slide throwing it into the chamber. He left the tent, saw Johnson wallt:
ing toward the mess hall with his mess gear, asked him again for the 
trousers and once more received no reply. Hollins then pulled the 
trigger., firing from the hip, about six feet away from the deceased. 
The latter fell to the ground and accused walked to the mess hall, 
turning the weapon over to First Sergeant Vi.right. He accompanied 
Wright tot he orderly room and was turned over to his company commander. 
(R. 20, Ex. B). 

No evidence was offered by the defense (R. 24). 

4. From the i'o'regoing facts, the court could conclude, to the 
exclusion of' every other reasonable hypothesis, that accused shot and 
killed the deceased. The taking of his trousers and refusal to return 
them under the circumstances in evidence qid not excuse or justify 
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Hollins' violent actions (CU 235143, McKinne~, 21 B.R. 309, 313, 315, 
2 Bull. JAG 309; CM 232400, Thomas, 19 B.R. 7, 78, 2 Bull. JAG 187), 
and were not such adequate provocation as to reduce h~s offense to 
manslaughter (MCM, 1928, par. 149a, p. 166; CM 231988, Steels, 18 B.R. · 
371, 374, 2 Bull. JAG 188) • 

. Malice and specific intent appear by inference from accused I s 
acts (MCM, 1928, par. 126a; CU P-951 Laws, 6 Nov 45; CM 232400, supra). 

The record therefore contains substantial evidence that the 
accused was guilty of murder as alleged. 

The trial was had three days after service of copy of the 
charges upon accused. No inquiry was made as to -whether he had been 
afforded an adequate opportunity to prepare his defense. However, no 
request for a continuance was made and the allied papers accompanying 
the record disclose that the accused was present at the pretrial in
vestigation under Article. of War 70 fourteen days before trial, failing 
to take advantage of the opportunity then to call witnesses in his 
behalf. It cannot be said that accused's substantial rights were in
juriously affected by failure to allow a longer interval between the 
date of service of copy of the charges on him and the date of trial. 
Although such shortening of time is contrary to declared policy, the 
irregularity was not jurisdictional and does not vitiate the findings 
and sentence (CM 135290 (1919), Dig. Op. JAG, 1912~40, sec. 428(15); 
CM P-947 Freeman, 8 Nov 45). 

A sentence of death or life imprisonment is mandatory upon 
conviction of murder· in violation of Article of War 92. The death 
penalty in this case was approved by the reviewing authority, confirmed 
by the confirming authority and appears ,to be justified in the light 
of the undisputed evidence of murder. 

5. For the reasons stated above the Board of Review holds the 
record of trial legally sufficient to support the_ findings and sentence. 

---~---,,;o-lll!!~H,~~'k.~-k-"--' Judge Advocate. 
Colonel, J.AVJ715. 

~ Judge Advocate. iieutenantCofuie . 
?.:fl./ 4~ , Judge Advocate. 
M~ 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington 25, D. C. 

JAGK - CM 302791 
2 6 AUS 1946 

(7) 

UNITED STATES PENINSULA.R BA.5E SECTION 

v. 

Oberwachtmeister HEINRICH ) 
KAUKOREIT, Unteroff'izier ) 
HERBERT ACKERlJA.NN and \Vach- ) 
meister ERNST BALD, all ) 
1 Schvradron Gebirgs- ) 
Aufklaerungsabteilung 85, ) 
members of the German surren-) 
dered forces. )' 

Trial by G.C.1!., convened at Treponti, 
Italy, 14 and 24 September 1945. FACH: 
To be hanged by the neck until dead. 

----------------------------OPINION of the BOA.RD OF REVIE"ll 
~ILVERS, McA.FEE and ACKROYD, Judge Advocates 

----------------------------
l. The record of trial 1n the case of the members of .the German. 

surrendered forces named above· has been examined by the Board of Review 
and the Board submits t}rl.s, its opinion., to The Judge Advocate General. 

2. - The accused were jointly tried upon the follavring Charge an::l 
Specification: 

CHARGE: Violation: of the 92nd Article of War. 

Specification: In that Oberwachtineister Heinrich Kaukoreit., 
Unteroffizier Herbert Ackermann and Wachtmeister Ernst Bald, 
all Germans subject to military law., acting jointly., and in 
pursuance of a common intent, did., at Bcirgomasino., Italy, on 
or about 6 ~ 1945, with malice aforethought., vrillfully, 
deliberately., feloniously., unlawfully; and with premedita.- . 
tion, kill one Gefreiter Franz "Neiss., a human being., by beat-; 
1ng him on the head and shooting him with a machine pistol. ·· 

1 

Each accused pleaded not guilty to and was found guU ty of thf! Charge am 
its Specification. No evidence of previous convictions w~s introduced ~s 
to any of the accused. - F.a.ch was sentenced to be hanged by the neck until 
dead, all the members present at the time the vote was taken concurring 
in the vote on the sentence. The reviewing authority approved the sen-. 
tence as to each accus~d and forwarded the record of trial to the Command
ing General, Mediterranean Theater of Operations, for action under Article 
of War 48, That of.ficer cont'inned tha sentence as to each accused but 
withheld the order directing the execution thereof and forwarded the 



(S) 

record of trial to tre Branch Office of The Judge Advocate Gener~~ 
European Theater of Operations, for action under .Article of War 5~. 
Before action could be taken by the said Branch Qffice the powers, 
statutory or otherwise, in so far as they pertain to courts-martial, 
of the Commanding General., Mediterranean Theater of Operations, were 
suspended and in accordance with instructions the record of trial was 
forwarded to The Judge.Advocate General. 

3. Evidencefbr the Prosecution. 

The court took judicial notice of the fact that at 1400, on 2 ),{q 
1945, the German forces in Italy surrendered unconditional4r to the 
illied forces (R. 8). Paragraph 5 of secret letter., Allied Force Head
quarters., APO 512, dated 7 July 1945, was admitted in evidence as Prosecu~ 
tion 1s Exhibit A and was read to the court as follows: 

n5. General a. Status of Enemy Forces (l) All enemy personnel., 
including those of the Luf~fe,who had not passed through Army 
cages before 1400B hours 2 May have been termed 'Surrendered Enemy 
Forces'., and have not been regarded as prisoners of war except 
on the specific authority of AFI!Q/mOOSA. 11 (R. 14,15) 

Ob~leutnant Leonard Kastl testified- that -on 2 May 1945 he was the com
manding officer of the German Mountain Reco:rmaissance Unit 85 and that 
accused Kaukoreit., Ackermann and Bald were members of his unit. Franz 
Weiss was also a member of his unit. On 2 May 1945 he knew the war had 
ended and passed on the infornation to the whole company. At this ti.me 
the unit was stationed in Mongrovello., Italy., but on 6 May 1945 it was 
stationed in Borgomasino., Italy. He said his unit did not come into the 
actual control of the Allied authorities until the 9th or loth of May 
when they moved to Piverone where,· somet:iJne between the 9th and 13th of 

· May, he and the members of his unit which included the accused passed 
through the allied prisoner of war cages. Between 2300 and 24.00, 6 May 
1945, the accused Kaukoreit reported to witness that Weiss was dead. He 
saw Weiss' •body" lying in the courtyard by the kitchen and notice.d that 
the head was pretty much sw-ollen and that a wooden splinter about four 
inches long was sticking out from the top of the head. Witness gave ac-, 
cused Kaukoreit "instructions" to sew the body in a blanket and bury it 
"near the house. 11 Later he asked accused Kaukoreit if the body had been 
buried and Kaukoreit replied that the body had been thrown into.the canal 
(R. 6, 7,8.,9,10,11). On 2 May 1945 witness' company was still performing 
its normal .functions but witness "couldn't order the men any more, but 
just instruct them in a good-will ma.nne:r:11 (R. 11). The men were not . 
free to go any place they wanted after 2 May 1945 and he was expected to 
keep his company together. Accused Kaukoreit told witness that Weiss 
would not do any duty for the eompacy but witness did not .speak to 11eiss 
about it, for Weiss was never "home". When he reported Weiss• death to 
his commander, the, commander said, "I am not at all surprised about this." 

2 
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(9) 

In the German Artny all soldiers are trained to take over when their 
superior officer fails to do his duty. Accused Kaukoreit vras not the 
first sergeant of the company, but was the 11 leader of the company head
quarters" and "the shadow of the c.o.n (R. 12,13,J.4). According to wit
ness, accused Kaukoreit 11 did not have ·a:ny disciplinary power, but in m:, 
absence he could easily give an order and later communicate this order 
to me. 11 Accused Kaukoreit was not in command. in the absence of witness 
but 11 the most inside beside the CO was the leader of the compa:ny head
quarters.11' The seconi in command was the "oldest lieutenant in the 
company0 (R. J..4). 

Doctor Walter Janout testified that on 6 'May 1945 he was a medical 
doctor on the staff of the battalion of which Lieutenant Kastl 1s squadron 
was a pi.rt (R. l.S). On the night of 6 May he was invited to a platoon 
party which he attend~d with Lieutenant Kastl. He left the party about 
2330 or 234.5 with Lieutenant Kastl ani received a report that a dead man 
was lying in the "courtyard." 1'Jhen he arrived at the "courtyard" hesa.w 
the body of iVeiss, a wooden splinter about ten centimeters long protruding 
from the head. Bra.in substance had already started to come out o! the 
head wound. Witness declared Weiss dead. According to Witness the head 
wound must have been the cause of death, and 11 if it wasn't an immediate 
death, it must have been death after a few seconds. 11 W'itness did not 
see any other wounds beside the head wo_und (R. 16). He did not examine 

' the body to see if there were other wounds beside the head wouni {R. 17). 

co·rporal Franz Fuchs, a member of accused's organization., testified 
that on 2 May 194.5 it had been publicly announced to the organization 
that the war was over. The announcement was made by the company com
mander and later by "a battalion commander". TVlo days afterwards, in 
the street in Borgoinasino, witness heard accused Kaukoreit addressing 
a group of men including accused Bald, accused Ackermann, one Hanke and 
others .. Accused Kaukoreit said, 11Men, we are going to found a Werewolf, 
that is the best thing to do. Whoever is for it raise his right hand. 11 

All present raised their hands except witness who refused to join the 
movement. On the night of 6 May 1945 witness went to a platoon party. 
lfuen "the tailor., Weiss" arrived he was already partly drunk. At this 
time those attending the party were singing individual rhymes. Arter 
the commanding officer had sung a rhyme., Weiss countered with another to 
the effect that 11 the one who has just sung and who does not understand., 
for him it would be better if he shut his mouth. 11 After that there was 
"an uncanny silence" and witness left the party because he ttknert the 
strong political tension since Kaukoreit had already quarreled with 
Weiss" (R. 18). The prior quarrel occurred on 2 May 1945 immediately 
after the capitulation when Weiss had said, "Well, the Fuhrer is dead 
now and we are not bound to the Fuhrer any more,. so I don't have to 
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(10) 

listen to anybody any more" (R. 19). After he left the party witness 
went to bed. Later accused Bald entered witness' quarters and gathered 
everyone from the platoon about him. Accused Bald then said, 

"Men, a lot has happened this night. Our sq'l!a.dron tailor, 
Weiss, is dead. The command court-martial has judged him •. He 
was a scoundrel, a communist. He is already buried and it's no 
use to start any investigations." 

Accused Ackermann was present during this speech but accu~ed Kaukoreit 
was not (R. 19). The next day- Lieutenant Kastl made a speech to the 
company and said that \7eiss had been judged by a court-martial of his 
fellow soldiers (R. 20). A!ter the capitulation there was a strong 
political feeling among members of the unit. 'The leading group of the 
noncommissioned officers 11were on the side that you shouldn't curse 
about the Fuhrer, and the most important thing that was consi~ered in 
the first few 4ays was the thought of escape" (R. 23). 

Private.Karl Bresien, a member of accused's organization, testified 
that on 6 May 1945 he returned to. his organization after having been away 
in the hospital for half a year./ He went to the platoon party that night 
to greet some old comrades and then returned to his quarters and went to 
bed. About 2400 or 2330 that night Weiss entered the quarters. Weiss 
was a little drunk and was talking loudly and cursing. Upon being told 
to go to sleep he 'left the quarters and a minute later cried out. Witness, 
having been informed by two other occupants of the quarters that \'feiss 
had 11been beaten to death" went out of the quarters and found Weiss 
•lying about three meters away from the door with his head pointing to
wards the gate. 11 Vfeiss 11was lying 1n a pool of blood and he had a wooden 
splinter 1n his head." There were some more soldiers standing around the 
body and someone said, 11 0ne should give him a mercy shot. 11 Upon that ac
cused Bald shot at Weiss. Witness could no.t . see exactly whether accused 
Bald used a machine pistol or a pistol.and thought that only one shot 
had been .fired. Witness heard Weiss "still breathing, labored breathing" 
·before the shot was .fired (R. 2412.5). . 

Agent Michael E. DeST!lOnd, Criminal Investigation Division, Head
quarters MTOUSA, testified that he was assigned to make an investigation 
into the circumstances surrounding the death of one Franz Weiss. After 
warning each accused of his rights under Article of i7ar 24 he took their 
statements. The statement 0£ accused Kaukoreit, along with a supple
mentary- statement, was admitted 1n evidence without objection by the 

efense as Prosecution's Elchibit B, the statement 0£ accused Ackermann 
s Prosecution's Exhibit O, and the statement of accused Bald as Prose
~\tion1 s Exhibit D. ~·.1tness made a search for the body of Weiss but di\ not !ind it {R. 26,27,28,29,30). 
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According to the statement of accused Kaukoreit, he had been the . 
principal speaker at a meeting of a group of men held in the street near 
his company area a few days before Weiss was killed. The group talked 
about the men in their unit who were disobeying orders since the war in 
Italy ended. Accused Kaukoreit pointed out that Weiss was one of the 
biggest offenders and that "we should get rid of" him. Everyone was 
unanimously agreed that \1eiss should be killed. He then ordered accused 
11Balt11 and A.ckermann to 11 coillllit the deed at the best opportunity. 11 Ac
cused 11 Balt11 and Ackermann said they would. Two days later accused 
Kaukoreit informed accused Ackermann tnat "tonight would be a good 
nieh,t to kill 1'feiss" because he "would put Taxacher and Krampl as 
sentries from 12 p.m. to 2 a.m. because they could be trusted." He 
then saw Ta.xacher and Krampl and told them of his plan to kill Weiss 
that night. Later he went to the platoon party where he saw Weiss. 
Weiss appeared drunk. F.ach of those present at the party sang comical 
songs individually. After Lieutenant Kastl, the commanding officer, 
finished his song, Weiss sang, "The one who has just sung, and who is 
stupid, for him it would be better if he shut up. 11 Everyone ignored 
Weiss at this time. Later, Lieutenant Kastl sang another song and 
Weiss repeated his song. Still nothing was. done. Lieutenant Kastl 
then ma.de a speech during which Weiss shouted remarks and nade 11 bad11 

gestures. Lieutenant Kastl thereupon told accused Kaukoreit to-send 
Weiss away and accused did so. The party went on and., shortly before 
midnight, accused "Balt11 a¢ another reported to accused Kaukoreit 
that rieiss was lying in the courtyard beaten to death. The whole group 
went to look at Weiss and Lieutenant Kastl began interrogations. Accused 
11Balt" and Ackermann :riever discussed the matter oi' beating up Weiss with 
accused Kaukoreit and accused Kaukoreit "didn't want to knar, who did it." 

I 

In a supplementary statement -accused Kaukoreit said that he had 
been a soldier -for macy years and had been "brought up on the duties a.nd 
attitudes of a soldier." After the capitulation Weiss frequently refused 
to do his duties and tried to induce his .fellows to revolt. mien accused 
Kaukoreit demanded that Vfeiss be punished the lea.der of the. "Squadron" 
told him that he no longer had the means to do so. Accused I s organiza- . 
tion 11 h&d become a community without any- jurisdiction" and its members 
were "compelled to settle all things by ourselves. *** A German court 
did not exist an::, more***• We were not yet subordinated to an American 
court. It is a natural fact that under these circumstances, a primitive 
law is used on:ty.n. The "court ot fellow soldiers" contained a total ot 
ten persons. • · 

In his statement accused Ackermann said he had reported to accused 
Kaukoreit that iVeiss., who was drunk., had called him, accused Ackermann, 
a dirty swine and had said that he had browbeaten the men and that he 
should be killed for that. Weiss had pulled out his submachine gun 

s 
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but accused Ackermann had grabbed the weapon and taken away the nagazine. 
The evening of the same day accused Kaukoreit spoke to a group.of men in 
the street about Weiss. Accused Ackermann was present • ..:..ccused Kaukoreit 
asked the e;roup whether they would join a cor.irad.e tribunal and all agreed. 
He told the group that ;foiss "should be beaten to death at the first 
opportunity" and ordered accused Ackermann and Bald to commit the act. 
Accused Ackermann and 3ald acquiesced. The following day accused Ackermann 
and Bald agreed that "~'leiss would be beaten to death and thrown into the . 
ca.~al on this night, if possible." T~t night accused Ackermann attended 
the platoon party an:i saw .~eiss there. Weiss vras drunk and insulting. 
i1hen Weiss lei't the i:e,rty accused Ackermann and Bald and another left 
also and went directly tovra.rds ireiss I billet. As they entered the court
yard they could hear :-:eiss I voice inside the house. rihen Tieiss came out 
accused Ackermann had gone to the courtyard gate. -ileiss came to the 
courtyard gate and stumbled into accused Ackermann, recognizing him &.t 
once. r1eiss asked him what he was doing there and started wrestling 
with him. Accused Ackermann I s foot touched a wooden stake about three 
!'eet long by 10 1/2 inches wide and he "grabbed the stick, pushed ~leiss 
;ma-,, and :i'eiss then !ell on the ground, and as I was on top o!' him, I 
hit him twice on the head with the stick. The stick broke. I heard 
someone coming out, and I then ran away. 11 Accused Ackermann later 
returned. to the courtyard with some other men where they !'ound rl°eiss 
groaning on the ground. ii.ccused Bald being present at the time took a 
gun .from one of the other men and shot Weiss in the heart. Lieutenant 
Kastl then ca.me and told accused Ackermann to remove '.'/eiss 1 body .from 
the courtyard. Someone helped him drag the body to the canal where it 
was thrown in. He "ti~d an iron bar to lieiss 1 body so that it would 
sink." 

In his statement accused Bald·said that a few days before Weiss 
was killed he was standing in the street near his area with accused 
Ackermann and two other men. Accused Kaukoreit approached the group 
and started to talk about Weiss and suggested that they "found a 
Werewoli' group and put Weiss aside." All agreed to join the group 
except one Fuchs. They then discussed killing Weiss and accused 
Kaukoreit asked who would do it. Accused Ackermann said he would do 
it. Weiss was to be killed at the first opportunity, if' possible 
that night. Accused Bald went to the platoon party where Lieutenant 
"Kastel" sang a short song. Yi'eiss answered with an insulting song. 
"tihen Lieutenant "Kastel" made a small speech, 'i'leiss interrupted sev-

' eral times and made "bad" remarks. An hour later accused Bald., ac-

\ 
cused Acke~rm and another left the party and went to 11 the creek." 
Ackermnn said he was looking .for a place to throw the body of 'i'leiss 

n. They "all found a place where the water was deep." They then 
e.~t to the courtyard in !'ront of Yleiss 1 quarters. Accused Bald heard 
eps coming out of the house and ran about 25 :,ards away to a vehicle 
ed so that ha "would ~ot be seen. 11 Within a few seconds he heard 

\ 
\ 
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Weiss' voice in the courtyard, then he heard a bump and Weiss groan. · 
He could see nothing because of the darkness. He waited about two 
mirru.tes and then ran to the street where he met accused Ackermann and 
the other man he had been with. Upon being informed by- two other men 
that Weiss had been beaten and was lying in the courtyard he went to 
look at Weiss. He borrowed a flashlight and, shining it upon Weiss, 
saw that Weiss was still breathing. Weiss I head was cracked open and 
there was a wooden splinter sticking out. Also 11 the brain was hanging 
half' out. 11 .Accused Bald 11 saw that Weiss was-as good as dead, 11 so he 
"borrowed a machine pistol*** and fired one shot into his· heart. 11 He 
then went back to the platoon_party and reported the incident to ac
cused Kaukoreit. Later he and accused Ackermann dragged Weiss' body 
to the creek about 100 yards away. At the creek, Ackermann bound a 
piece of iron around Weiss I neck and both of them pushed Weiss I body 
into 11 the river. 11 Later that evening, back at the quarters, accused 
Bald made the following speech: 

11 This had been a night of much happenings. \ieiss has been 
executed by comrade courtmartial. He was a pig, a scoundrel, 
a communist, and did not belong to the squadron. He has been 
buried, hCJW and where is none of your business. *iH~1 

The President instructed the .court that the extra judicial state
ments of each co-accused could be considered as evidence only against 
the one who made them and not as evidence against the other co-accused 
(R. JJ). . . 

4. Evid1:1nce for the Defense. 

Oberwachtmeister Kaukore:!.t, having had his rights as a witness ex
plained to him, elected to take the witness stand in his own behal.!. 
He testified that he had been in the German Army eleven years. He had 
known Weiss since December 1943 and Weiss had been the company tailor. 
On 2 May 1945 he heard of the surrender terms and still received duty 
and instructions from the company commander, Lieutenant Kastl. The 
company still carried on as a unit in a "completely" normal way of duty-'1 

(R. 32,33) •. On 4 May 1945 Bald and Ackermann reported to him that 
'.feiss would not obey any more orders and that he had threatened to shoot 
~ny officer who would _try_ to make him do so with a machine pistol. 

11 -iH!* And this moment according to nw soldierly feeling was a 
very critical situation with respect to the keeping of discipline. 
In such times as this it is always thus that a bad example 'makes 
himself willing and easily followed, so I called a court imme
diately at that place which at first consisted of us three. In 
view of the fact that Lieutenant Kastl had refused to take any 
steps a ffIN days before, we agreed unanimously on the death 
punishment." (R. 33) 
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Accused Kaukoreit had no personal grudge against Heiss. At the end of 
1944 orders·were is.sued in the German Army to the effect that V>'hen a 

, leader fails to do his duty for his unit in a critical situation, the 
next superiors all the way down to private first class were to take 
over. I'Ie considered the failure of Lieutenant Kastl to take any action 
against Neiss as 11 a plain failing of the company commander in this case. 11 

He regarded 11eiss I acts as open mutiny. The company had not been told 
that it was subject to 11 allied law. 11 He vras dissatisfied with the 
coripany commander as a leader at that time. There was another lieutenant 
with the company but he was not consulted in the natter of i'[eiss, for 
first, accused Kaukoreit supposed him to have the same opinion as Lieu
tenant Kastl since both officers had just come from an officers' meeting, 
and second, because he was too young. The battalion commander was not 
conrulted, for most probably he, like Lieutenant Kastl himself, v.ould 
refuse any action on disciplinary cases. A fev, days after Weiss had 
been killed an order was read to the effect that the accused's organiza
tion was still under the jurisdiction of German courts. It was not 
until they came to Piverone tr.at they heard the Americans would take 
jurisdiction over all offenses (R. 34,35,36). The court accused Kaukoreit 
set up was called an "emer~ency court-martial." In such. a court-os.rtial 
it is not necessary that there be a person on the court whose rank equals 
the rank of the person to be tried. The members of an emergency court
martial are supposed to be officers but they were not officers in this 
case due to the existine circumstances (R. 36,37). 

Unteroffizier Merbert Ackermann, having had his ri~hts as a witness 
explained to him, elected to take the witness stand in his own behalf. 
He testified that he had no personal animosity against _Weiss and th:lt 
he tried to kill him on 6 May 1945 because "we had decided in the emer
cency court-martial that Weiss should be killed." The customary method 
of killing a man after he is condemned to death in the German Anny is by 
shootinc him, not by beating him to death. The emergency court-martial 
determined that Weiss was to be shot. The beating accused Ackermann 
gavo Weiss was not in accordance with the death sentence that had been 
passed by the emergency court, but since accused Ackermann "didn't get 
to draw11 his pistol, he "took the stick first and hit him to keep him 
away41 (R. 37,38). Accused Ackermann knew of no other emergency court 
set up with non-connnissioned officers acting as the court. He had tre 

\ feeling that non-commissioned officers had the duty to take over a 
\ '\ command in matters other than battle when theyfelt that their superior 
\ \ officers were not doing their duty. Weiss was not present when the 

,: emergency court was held. Yieiss could never be reached •. During the 
\\; day he was always gone and at night he went •to a place in the quarters where 

\body could find him!' "Either" accused Ackermann •or" accused Bru.d 

\ 
\ 

B 



were ordered to kill Weiss. Accused hCker:nann did not volunteer to 
kill 7ieiss; that was decided by the emergency court-I!lartial of ·,lhich 
accused Kaukoreit had charse. The emergency court-martial consisted 
of ten or eleven men altogether, co~prising all the non-con:missioned 
officers of the co~pany plus the privates first class who bad been 
notified by the accused Kaukoreit. The emergency court-martial was 
not called a 11','ierewolf11 (R. 39 ,40). 

;;iachtmeister :Srnst Bald, having had his rights as a witness ex
pfained to him, elected to take the witness stand in his own behalf' 
and testified.only to the fact that he signed his pre-trial statement 
(R. 41,4J). 

Lieutenant Colonel Victor von Schweinitz, German Arrey Group c, 
associate defense counsel, testified that his present status is that 
of "surrendered enezzy personnel" and that he is stationed at the pris
oner of war Ca.I:Ip at Ghedi, Italy. He was present at Caserta when the 
surrender terms were signed at that place and was one of the persons 
representing the German Army in Italy in its capitulation (R. 45). He 
is not a member of the legal profession in the German Army but studied 
law in Germany and France for several years (R. 48,49). Under the 
terms of the surrender document signed at Caserta, to become effective 
1400, 2 May 1945, German military authorities remained responsible fer 
discipline and German officers ani military police were allO?l'ed to 
keep their firearms. Nothing about German courts-martial was stated 
in the surrender document, but . the document did contain a sta temen-t 
that further instructions would come later. Sometime in 1944 an order 
was issued by Hitler himself' which provided, for the first time in the 
German A.rrrry, that .in certain cases non-commissioned of'ficers were 
authorized or even obliged to take over the authority of their superiors. 
There are such things as emergency courts-martial in the German A.nr:y 
(R. 45). A Germa.n commander is authorized to hold an emergency court
martial in all cases in which l.lll!lediate action is necessary to main
tain discipline and where the normal court-martial cannot be reached~ 

"*** That was the case here ,mere the judge advocate of' this 
division had killed himself', I think on May 2nd. In such 
cases an emergency court-martial can be held, and in a case 
like this it must be held and the conpany c omrn.ander or bat
talion ought to have held an emergency court-carti.al,.bat 
they didn't do anything at all, didn't take any action against 
the act of mutiny of lame corporal Weiss, and it certainly 
was a failure of too commnder to do his duty." (R. 45,46) 

An emergency court-martial is appointed by a com;,any co::miander, bat
talion co:nroanier or regimental comoander, as the case may be. Usually 
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there are only three members sitting on the court, at least one member 
of which is of the same rank as accused. In a normal court-martial., a 
non-comissioned officer or private cannot be judged if there is not a 
non-commissioned officer or private_ on the court. For the type of 
offense Weiss colll!:ri.tted the customary type of punishment a German court 
would mete out would be death. The accused must be present but if the 
accused escapes it is possible that he could be condemned in absentia 
(R; 46,47). In this case the battalion commander should have appointed 
the court and if he could not or did not do it, then the company commander. 
If the company commander did not appoint the court then under the order 
of the Fuhrer of 1944, anybody actually could do it. The emergency court 
which acted on the case of Weiss was abnormal., 11but a thing which could 
happen according to this order published last year. 11 I-I is not customary 
to have all members of a company who volunteer sit on the court. "The 

· order issued by.Hitler last year is absolutely irregular, something that 
exists in no army in the world and didn•t· in our Army before, and as I 
told you it was approved by very few people" (R. 48). W"i tness did not 
knovr whether there was any lilllit to the number of men that can sit on 
an emergency court (R. 48). The customary method of execution in the 
German Army for a death sentence is shooting. Witness did not think 
there was another method of executing such a sentence (R. 50). 

5. Jurisdiction in General. 

. On 29 April 1945 all German forces under the command and control of 
the German Commander-in-Chief, Southwest (northern Italy and Austria), 
surrendered unconditionally by Instrument of Local Surrender, e!fective 
on 2 May 1945, to the Supreme Allied Commander, Mediterranean Theater 
of Operations. Paragraph 8, Append.ix A to the Instrument of Local Sur-
render, provided thati · 

"All personnel of the German Armed Forces shall be subject 
to such conditions and directives as may be prescribed by the 
Supreme Allied Commander. At the Supreme Allied Commander' s 
discretion, some or all of such personnel may be declared to 
be prisoners of War. 11 

P~ragraph 16 of the above Appendix A provided that, 

11The German authority will remain responsible for the 
maintenance of discipline throughout the German Land Forces." 

On 18 May 1945, Allied Headquarters informed subordinate commands 
that "Enemy- Courts-Martial rt be permitted to function under allied 
supervision. 11 On 19 May 19 , the Supreme Allied Commander issued the 
following directive to the Ge:rma.n Commander-in-Chief: 
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11 (2) Your responsibility in maintaining discipline among 
all personnel under your command or control will be exercised 
by you in accordance with German military law and procedures 
and subject to suspension and control by the Supreme Allied 
Commander or Subordinate Commanders. 

(17) 

0 (3). In addition, you and all personnel under your command 
or control'will be subject to trial in Allied Military Govern
ment Courts for all offense!;, civil or military, against orders 
issued by or with the authority of the Supreme Allied Commander, 
against the laws and usages of war, or against the Civil Code, 
provided, however, that arry such personnel who shall have been 
declared to be prisoners of war shall be tried in accordance 
with the provisions of the Geneva Convention." 

On 4 July 1945, by direction of the Supreme Allied Connna.nder, the 
following instructions were issued to subordinate Allied Commanders: 

"(2) Since the issuance of those orders /J.9 May 194.5, cited 
above7 there has been established by U.S. Military authorities 
the MTOUSA Prisoner of War Command.- Surrendered personnel under 
MTOUSA Prisoner of War Command will, in addition to laws and 
tribunals mentioned in such orders of 19 May 1945, be subject to 
trial in U.S. courts-martial for violations of U.S. Articles of 
Uar and laws and usages of war in aey case or class of cases in 
which Commanding General, MTOUSA Prisoner of War Command, so 
directs. 11 

The offense for which the accused were here tried was committed on 6 May 
1945. The unit of the German A:rmy to which the accused belonged did not 
come into the actual physical control of the .Ulied authorities until 
sometime 1:ebvem 9 and13 May 1945, at rm.ich time its members passed through 
the Allied prisoner of war cages at Piverone, Italy. By secret letter .. 
(AFHQ, AG 386.3/163) dated 7 July 1945, (Pros. Ex. A, R.15) it was pro
vided that all enemy personnel who had not passed through Army prisoner 
of war cages before 1400 hours, 2 May 1945, were to be regarded as 
"Surrendered Enemy Forces" and not as prisoners of war in the absence 
of an express declaration that they or arry of them occupied the latter 
status. On 6 September 1945, the charges against accused were referred 
for trial before a general court-martial appointed by the Comina.rding 
General, MTOUSA Prisoner of War Command under the authority granted him 
in the above quoted directive of the Supreme Allied Commander of 4 July 
1945. . 

From the foregoing surrender terms and directives of the Supreme 
Allied Commander in implementation thereof, it is obvious that the 
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victorious Allied forces-assumed full and complete control over all 
personnel of the German Armed Forces on 2 May 1?46. Furthermore, the 
Allied forces became the occupying power with the right and obligation 
under international law to govern the territory formerly in the pos-

. session of the enemy surrendered forces and to punish violations of 
its laws (Hague Regulations, Article 43, TM 27-251, p. 31). There was 
no jurisdictional void created by the surrender during the period betvreen 
2 May 1946 and the time when the Allied Forces took actual physical 
custody of the surrendered enemy forces or the territorJ formerly occu
pied by them, for it is sufficient that the victor have the present 
ability to make its authority felt withi.R a reasonable time (par. 276, 
FM 27-10). Nor was the directive of Allied Headquarters to subordinate 

·commanders of 18 May 1945 or the directive to the German Commander-in
Chief of 19 May 1945 permitting enemy courts-martial to function under 
Allied supervision any grant of exclusive court-martial jurisdiction 
to the surrendered·enemy forces. These were but permissive, temporary 
expedients designed to maintain discipline in the vanquished and dis
organized enemy military establishment. These orders and directives 
expressly recognized the supremacy of Allied jurisdiction and law. Also, 
although prior to 2 May 1945 members of the German Armed Forces were not 
subject to local (Italian) law or any law other than their own (Coleman 
v. Tennessee, 97 U.S. 509; see Garner, International Law and the World 
War, Vol. ll, p. 477), as a result of the unconditional surrender on 
that date they thereafter became subject to the directives of the 
Supre,me Allied Commander which directives ma.de applicable to them both 
the local and :Ulied military law. Even if it may be said that under 
the directives of the Supreme Allied Comander the accused in this case 
could have been tried for their crime by a German court under German 
law, they were not so tried in fact. Vlhen they were ·tried by a United 

_ States Army court-martial, the victor was merely asserl\iing the authority 
which had fallen to him on 2 May 1945 ~ 

It appears then that the Allied forces had the right and duty to 
try accused for a crime committed by them after the effective date of 
surrender either on the theory that accused were prisoners of war or 
occupied an assimilable status or on the theory that they had committed 
a crime against the laws of the occupied territory (See SPJGW' 1943/ 
3029, 2 Bull JAG 51J Spaight, War Rights on Land., P• 358; Dig Op JAG 
1912-40, P• 1067). 

Jurisdiction of General Courts-Martial. 

In case of capture by the enemy, the armed forces of the belligerent 
parties have a right to be treated as prisoners of war (Hague Regulations 
A.rt. 3, TM 27-251, P• 15; par. 70, FM 27-10). However, war criminals are' 
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not entitled to the status of prisoners of war and it my well be that, 
upon capture, those ,·:ho are suspected of having committed war crimes 
need not be initially interned as prisoners of war (Oppenheim, Inter
m. tional La:,v, VCL. II, p. 299; British !!anual of Military Law, Laws and 
Usai:;es of Yiar on Land, par. 56). Apparently having in mind the possi
bility that undetermined members of the German Armed Forces in Italy 

· may have committed vrar crimes or belonged to alleeedly criminal groups, 
the Allied Forces refused to declare all captured ene:izy- personnel pris
oners of war and instead chose to rezard them sim12ly as 11 Surrendered 
Enemy Forces. 11 

If it may be considered that the ac·cused, despite this declaration 
of the Allied forces, were entitled to be considered as prisoners of 
war by virtue of the provisions of the Hague Regulations, or that their 
status as 11 Surrendered P.:nerrzy- Forces11 was assimilable to that of pris
oners of war, and that they committed the offense for which they were 
tried while in that ~tatus, then there can be little doul::>t but that· 
the general court-martial was the proper tribunal and that they were 
subject to be tried by such court under an appropriate Article of \'far 
(AW 12; Hague Regulations, Art. 8, TM 27-251, P• 19; Geneva Convention, 
FW, Art. 63, TM 27-?51, P• 101; SPJCJ..T ];943/3029, 2 Bull JAG 51). 

·r:r on the other hand it is consider.ed that the accused did not 
occupy the status of prisoners of war at the time the offense was com
mitted or that they never did become prisoners of war or assimiles, and -
that the occupying Allied f'orces·were employing their judicial instru
:mentalities merely as a substitute in time of war for the local criminal 
courts, then the general court-martial in this case also is a proper 
tribunal. It is not necessary, as a matter of law, to employ the mili
tary commission in such cases (AW 12, par. 7, FM 27-10). The occupant 
may substitute his own tribunals to administer local law where military 
necessity or the maintenance of public order and safety demand such 
action, where the machinery of justice has been so dislocated by the 
events of war as to be practically inoperative or where the _trial of 
certaiJ?, classes or cases in the local courts rnay be inimical to the 
interests of the occ-µpant (Spaight, War Rights on Land, P• 358; Garner, 
International Law and the World War, Vol. 2, P• 87; par. 42d, FM 27-5). 
That the occupying power in the present case deemed it necessary to 
take such action with respect to members of the "surrendered enemy 
forces" is shown in the above quoted directive of the Supreme Allied 
Commander to the German Commander-in-Chief of.19 May 1945 and the direc
tive or the Supreme Allied Cor:nnander to subordinate Allied coIIl!lla1lders 
of 4 July 1945. · 

Courts creatad by a military governor or theater commander to 
administer the local criminal law depend for their existence on the 
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laws of war and not on the constitution or legislation of the legitimate 
. sovereign (United States v. Reiter, Fed. Gas. No. 16, 146, TM 27-250, 
p. 1). This being so, BL thoueh military tribunals acting in the place 
of the local criminal courts apply the substantive law previously exist
ing in the occupied territory, it is manifest that such tribunals need 
not follow the fonns of the local law·. The accused ·in this case were 
tried for ·the crime of murder in violation of Article of War 92. The 
mentioned Article of War does not define IlD.lrder and the definition of 
that crime found in the Manual for Courts-Martial does not materially 
deoart from the definition thereof in tne Italian Criminal Code. The 
latter definition is as follows: 

"Art. 575. Hol!licide. Tihoever causes the death of a human 
being shall be punished with imprisonment for not less than 
twenty-one years. 

11Art. 576. Aggravating circumstances. Death penalty. The 
death penalty shall be applied if the act contemplated by the 
foregoing article was committed: *** whenever there was premedita
tion; *''*" (Translation supplied). 

Therefore, the accused have been in no way prejudiced by having been 
· tried un:ier a specification which would as substantially set out the 
offense of aggravated homicide under the Italian Criminal Code as it 
would the offense of murder under the 92nd Article of War. Death is 
a permissible punishment upon conviction of the offense charged seen 
in either light. (See SPJGA. 1946/614) 

Necessity for Review and Confirmation. 

In discussing the necessity for. examination of the record of trial 
in this case by the Board of Review under the provisions of .Article of 
1'lar 50-} and for confirmation of the sentence herein under the provisions 
of Article of 11ar 48, it is unnecessary to determine whether the accused 
were tried as prisoners of war or as common criminals, for the accused 
were.tried before a general court-martial and not by a military commission. 
In this respect the case is to be distinguished from Ex parte Quirin 
(317 U.S. 1) and In re Yamashita (66 s. Ct. 340). The second paragraph 
of ..Article of War. 56½ provides in pertinent part: · 

"Before any record of trial in which there has been adjudged 
a sentence requiring approval or confirmation by the President 
unaer the provisions of article 46, article 48, or article 51 
is submitted to the President, such record shall be examined by 
the board of review. 11 (Underscoring supplied.) 
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. Article of War 48 provides: 

11 In addition to the approval required by article 46, confirma
tion by the President is required in the following cases before 
the sentence of a court-martial is carried into exec;.ition, namely: 

(d) Any sentence of death, -l:-,-:..;:-11 (Underscoring supplied). 

Since the accused were given the death sentence_by a general court-martial 
in this case, it is apparent that both examination of the record of trial 
by the Board of Review and confirmation of the sentence are necessary. 

General Discussion. 

The accused claim to have taken the life of their fellow soldier, 
Weiss, pursuant to the sentence of an 11 emergency court-martial." The 
11 court" was convened by the accused Kaukoreit, apparently the ranking 
non-commissioned officer in the unit to which all accused and the 
deceased belonged, and the accused .Ackermann and Bald were members, 
ordered to execute its sentence by the accused Kaukoreit. If the "court" 
had been a properly constituted forum and. its sentence had been properly 
reached and executed according to German military law, it is possible 
that the accused would have made out a complete defense to the crime for 
which they vrere here charged and found guilty. Such, however, was not 
the case. Lieutenant Colonel __ von Schweini tz, a German officer, legal 
scholar, associate defense counsel and a witness for the accused testi
fied that under an order published by Hitler himself in 1944, non-com
missioned officers were authorized and even obliged in certain cases to 
take over the authority of their superiors; that a German commander was 
authorized to hold an "emergency court-martial" in all cases where imme
diate action was necessary to maintain discipline and where the normal 
court-martial could not be reached; that in this particular case the 
judge advocate of the division of which accused's unit was a part had 
committed suicide on 2 1Iay 1945 and therefore a normal court-martial 
could not be held; that the battalion or company commander should have 
held an "emergency court-n:artial11 to try the deceased 1foiss :for his 
alleged open insubordination; that since these officers either would 

· not or could not hold such a court the accused Kaukoreit cou.ld legally 
do so under Hitler's order and that the death penalty was proper in the 
circumstances._ He also testified that the accused mu-st be present at 
a trial before an "emergency court-martial., 11 although he could be tried 
absentia if he escaped, and that the customaryDBthod of execution of 
a death sentence in the German Arrrr:, is by shooting. Here the accused., 
Weiss., was not present at the 1trial" before the emergenc7 court which 
I . 
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condemned him to death and he lost his life, not by shooting, but by 
·being brutally clubbed over the head in the black of night and without 
.any warning whatsoever of his impending doom • 

.Q.ccused Ackermann testified that Weiss could never be found at his 
organization during the day and that "at night he went to a p~ce in 
the :parters where nobody could find him" and Lieutenant Kastl, the 
company commander, testified that Weiss was never 11 home11 • This, however, 
is hardly the equivalent of the 11 escape11 which, it is alleged, would 
warrant the trial in absentia under German military law of a person 
accused of a capital offense. In this connection it may be noticed 
that Weiss' execution coincided with his appearance in the company area. 
Shortly before he was killed he had attended the platoon party and cer
tainly there was ample opportunity to give him notice of the charges 
pending against him at that time. Accused Ackermann testified on the 
witness stand that the emergency court-martial determined that Weiss was 
to be shot but since he, Ackermann, "didn't get to draw" his pistol, he 
11 took the stick first and hit him to keep him away. 11 However., in his 
pre-trial statement., accused Ackermann said that Weiss was to "be beaten 
to death at the first opportunity11 and that he, Ackermann, and accused 
Bald, on the day 1'feiss was killed, agreed that "Weiss would be beaten 
to death and thrown into the canal on this night, if possible." This 
statement., of course, can be used only against the accused Ackermann •. 
Moreover, the most cursory examination of the record of trial would 
reveal that the whole course of the proceedings leading up to the death 
of Weiss was tainted with such irregularity, secrecy, malice, and stealth 
as to vitiate completely any semblance of judicial action, and this is 
.so even when the admitted facts are considered in the light of the most 
barbaric system of justice imaginable. Stated tersely, the accused took 
what they considered to be the law into their own hands, informing none 
of the officers present in their organization of their plans. Conduct 
of the type exhibited by the accused in the re~ord of trial has unfail
ingly shocked the conscience of civilization and has been consistently 
punished since the time men first learned to live together in"organized 
society. The fact that the deceased :.7eiss may have been openly insubor
dinate on several occasions and may, indeed, have deserved-severe punish
ment, does not serve to ~e his life forfeit at the hands of every group 
of desperados which unlawf'ull.y arrogates to itself the pov1er and authority 
to judge and condemn (See CM 248793, Beyer, 50 BR 21). 

As to accused Kaukoreit. 

A.ccused Kaukoreit testified that he had no personal grudge against 
Weiss. His actions, however, give the lie to his testimony on the witness 

16 



stand. The "trial" was but a meeting of a group of men of deceased's 
company held in a street near the company area at which accused Kaukoreit 
was the principal speaker and at which he pointed out that )Jeiss had been 
disobeying orders since the vrar in Italy ended. It was agreed that they 
should 11get rid of" Weiss. Accused Kaukoreit ordered accused Bald an:l 
Ackermann to "commit the deed at the best opportunity.• On the day Weiss 
was killed he inforned accused Ackermann that "tonight would be a good 
~ night to kill Weiss" because he would place two men 11as sentries from 
12' p.m. to 2 a.m. because they could be trusted. 11 He then informed the 
two sentries of his plan to kill Weiss that night. Vieiss was killed in 
the company area between 2330 and 2400 that night while accused Kaukoreit 
was at the platoon party. Shortly before midnight, while still at the 
party, accused Bald and another reported Weiss' death to him.. Accused 
Kaukoreit "didn't want to know who did it. 11 He did not inform either 
of his compaey officers or the battalion commander of his plan to kill 
Ueiss, for he thought that they all would refuse to take any action on 
disciplinary cases. It thus appears, by his own admissions, that accused 
Kaukoreit conceived and organized the plot upon Weiss' life and that he 
set the stage for its furtive execution. Although he was not immediately 
present at the scene of the crime in the 11 courtyard" ·at the time it was 
committed, he was within easy reach thereof'. and it' aeything had gone 
amiss in the plan to take Weiss' lit'e his assistance would have been 
readily available to his co-conspirators. It is not necessary to prove 
the immediate presence of the accused at the time and place 0£ the com
mission of the orime, or that he actually aided in the commiseion 0£ 
the offense; if he was in such a situation as to be able readily to come 

· to the· assistance of his companions, the knowledge of which was calculated 
to give additional confidence to them, he was aiding and abetting and 
may be charged as a principal (Com. v. Lucas, 2· Allen (Mass.) 170; CM 
EI'O 1453, Fowler, J Bull JAG 28u;CM 26~ McDonald, 4.3 BR 291). There 
can be little doubt that the accused was, at the very least, an accessory 
before the fact to the crime, for he ordered and commanded its commission. 
Under the law to be applied in United States courts, no distinction is 
drawn between accessories before the fact and principals, as these terms 
were defined at the common law, for the Criminal Code 0£ the United States 
provides that 1ruhoever directly commits any act constituting an offense 
defined in any law of the United States, or aids, abets, counsels, commands, 
induces, or procures its commission, is a principal" (18 u.s.c. 550). 
The law of.Italy, if it be considered that the accused was tried under 
that law, is to the same effect, £or Article 113 of the Italian Criminal 
Code provides that "In a crime, 'When the act has _bee~ caused by the co
operation 0£ several persons, each one of them is subject to the punish
ment established for the crime itself" (Translation supplied). By refer
ence to another article, this article also provides that 11 promoting11 or 
"organizing" the 11 cooperation11 will be considered an aggravating 
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circumstance. That accused Kaukor~it appreciated the wrongfulness of 
his conduct is obvious from his clandestine actions and his statement 
that he 11didn 1 t want to know" who participated in the actual killing 
of Weiss. 

As to accused Ackermann. 

·Accused Ackermann testified that he had no personal animosity 
against Weiss and that he had killed him in pursuance of the order of 

-an "emergency court-martial" which had sentenced Weiss to be shot to 
death. He hit Weiss over the head with the stick only because 11 he 
didn't get to draw" his pistol. However., as has been pointed out 
above., the accused Ackermann in his pre-trial statement said that Weiss 
was to 11 be beaten to death at the first opportunity" and that he., 

. Ackermann., and accused Bald, on the day Weiss. was killed, agreed that 
11Yleiss would be beaten to death and thrown into the canals on this 
night., if possible." This is precisely what happened according to 
accused Ackermann 1s statement and he was the chief actor. After he 
had hit the deceased twice on the head with the stick, with sufficient 
force to break the skull., he "heard someone coming out., and then I ran 
away.n Later, someone helped him drag the body to the canal where it· 
was thrown in. He "tied an iron bar to Weiss I body so that it would 
sink. 11 Running away from the scene of the homicide and disposing of 
the body of the victim in the manner here shown are hardly the acts of 
an official executioner acting under the orders of competent authority. 
Such acts show the presence of a guilty mind, a fear of just retribution. 

As to accused Bald. 
, 

The accused Ackermann., on the witness stand, testified that. 11 either11 

accused Ackermann 11 or11 accused Bald had been ordered to kill Weiss. In 
his pre-trial statement accused Bald admitted that, a few days before 
Weiss' death, he had voluntarily joined a "Werewolf group" the purpose 
of Jrhich was to "put Weiss aside", this mission, according,to him, being 
then undertaken by accused Ackermann. It also appears from accused Bald's 
pre-trial statement that on the night of Weiss' death he, accused 
Ackermann.,· and another~left the platoon party together and went to "the 
creek". At this time accused Ackermann informed accused Bald that he 
was looking for a place to throw the body of. Weiss in. They "all found 
a place where the water was deep. 11 They then went to the courtyard in/" 
front of Weiss quarters and., when accused Bald heard steps coming out 
of the house, he ran about 25 yards away so that 11 he would not be seen," 
Within a few seconds he heard Yfeiss voice in the courtyard, then he 
heard a bump and Weiss groan. He could see nothing because of the 
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(25) 

dn.rkness. He waited a few minutes and then ran out to the street. 
Later he returned to ·:,here ·:;eiss was lying in the courtyard and no
ticed that '1ieiss v.as still breathing, a wooden splinter stickinG out 
of his head and the brain 11 hangint: half out. 11 Seeing that ~-Teiss "was 
as cood as dead," accused Bald borrowed a machine pistol and "fired 
one shot into his heart. 11 · Private 3resien testified that Bald shot at 
-:-ieiss after someone had said', "One should give him a mercy shot." . 
A:;ain according to accused Bald's statement, after reporting the inci
dent to accused Kaukoreit, he and accused Ackermann dragged Tieiss 1 

body to the creek about 100 yards away where, after accused Ackermann 
had bound a piece of iron aroµnd the neck, they threTI it in. Later 
that evening, back at the quarters, accused Bald made the following 
speech: 

"This has been a night of happenings. TTeiss has been executed 
by comrade court-martial. He was a pig, a scoundrel, a communist, 
and did not belong to the squadron. He has been buried, how and 
where is none of your business. -i:--i:-i~n 

From the forecoing recital of the evidence as it relates to accused Bald 
it is obvious that he participated fully :i:n the conspiracy to kill ";;eiss. 
He vra~ one of the men ordered to carry out the death sentence according 
to accused Ackermann and in any case was put on notice of impending 
events when, knouing that accused .!-.cke:rnann intended to kill Weiss, he 
accompanied accused i..ckermann to the creek to find a convenient place 
to do away Ytith Heiss' body. He was present at the scene of the crime 
and, although he did not actually see the struggle between accused 
Ackermann and .1:feiss, he knew or should have known that the crime was 
being connnitted. He fired the 11mercy shot" and afterv,ards helped to 
dispose of '"feiss I body. Where one's presence is by preconcert, he may 
be guilty as an aider or abettor, even though he does not encourage · 
or discourage the commission of the offense by word or act (CI1 ETO 
1453, Fowler, ilpra). Accused Bald, therefore, is chareeable as a 
principaTe'qua y with the accused Ackermann who delivered the fatal 
blm,rs. If any· actual evidence of malice and intent be needed,· accused 
Bald himself supplied that evidence in his speech to his fellovi·soldiers 
after the killing. He knew very well that he was not justified in act~ 
ir.g as he did, for he ran away when he heard footsteps coming so that' 
"he would not be seen. 11 His actions throughout were those of a common 
criminal rather than those of one honorably employed to execute the 
duly promulgated sentence of a court-martial. 

6. The court was legally constituted and had jurisdiction over 
each accused and of the offense. No errors injuriously affecting the 
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substantial rights of any accused were committed during the trial. In 
the opinion of the Board of Review the record of trial is leGally suffi
cient to support the findings of guilty and the sentence as to each 
accused and to warrant confirmation of the sentence as to each accused. 
A sentence of either death or imprisonment for life is mandatory upon 
conviction of murder in violation of Article of '.7ar 92. 

Judge Advocate. 

~ g :::to~~ , Judge Advocate. 

~, Judge Advocate. 
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JAGK - CM 302791 

vm. JAGO, Washington 25, D. c. 

TOa The Under Seoreta.ry of Wa.r 

1st Ind 
SE.P 2 0 1.i1t0 

1. Herewith transmitted for the aotion of the President a.re the 
reoord of trial a.nd the opinion of the Boa.rd of 4lview in the oe..se of 
Oberwa.ohtmeister Heinrich Ka.uk:oreit, Unteroffizier Herbert Ackermann· 
a.nd Waohmeister Ernst Bald, a.11 members of the Germa.n surrendered 
forces. 

2. I oonour in the opinion of the Boa.rd ·of Review tha.t the reoord 
of tria.l is legally sufficient to support the findings of guilty and 
the sentence a.s to each accused and to wa.rra.nt confirmation thereof. 
Due to the fact that this offense wa.s committed during a period of 
extreme disorg·a.niza.tion and disruption of normal authority among the· 
conquered German forces, that the accused purported to a.ct under color 
of la.w and tha.t their sta.nda.rds of justice a.nd right may ha.ve varied 
substantially from those adhered to by us, I recomme:od that the sen
t~nce a.s to each accused be confirmed but commuted to confinement a.t 
ha.rd la.bor for the term of the natural life of ea.ch accused, and that 

· the U., S. Peni tentia.ry, Lewisburg, Pennsyl va.nia., be designated a.s the 
place of confinement. 

3. Inolosed a.re a. draft of a. letter for your signature·trans
mitting the reqord of tria.l to the President for his -otion a.nd a. form 
-0f Executive action designed to carry into effect the rrcommenda.tion 
hereina.bove made, should suoh a.c n et w h approval. · 

. -· 
I • 

3 Inols 
.. 

'1'H011A.S H. GRE!ffl 
l. Record of trial !.Bjor General 
2. Drft ltr sig 'tJSW The Ju~e Advocate General 
3. Form of Ex action 

o.c.M.o. 302, 16 _~t 1946) •. 

21 

http:Seoreta.ry




WAR DE?.ART:i£i"t,'T 
In the Office of The Judge Advocate General 

Washington, D. C. 

JAGH-CM 302833 

Ul~ITED STATES 

v. 

Major OSCAR L. YOUNG 
(0-410665), Coast Artillery 
Corps. 

) 
) 
) 
) 
) 
) 
) 

,:~ ij SE? 1946 

. CHA10R BASE SECTION 

Trial by G.C.ll., convened at 
Brussels, Belgium, 12 and 13 
October 1945. Dismissal and 
total forfeitures. 

-----------------------OPL11ION of the BOARD OF RE.YJ:Eli 
HOTTEl~STEIN, SOLF. and SCHWAGER, Judge Advocates 

------------------------------

(29) 

1. The Board of Review has examined the record of· trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate Q;neral. · 

2. The accused was tried upon the .following Charges and Specii'i
cations 1 

CHARGE I I Violation of the Both Article of War. 

Specification& In that Major Oscar L. Young, 563rd Anti
aircraft ArtillefY Automatic Weapons Battalion (Mobile), 
did, in conjunction with First Lieutenant Osc~ M. 
Kimbrough, 1.Iaster Sergeant Millard R. Bowman, First 
Sergeant William Dalmau, and 'l'echnician Fourth Grade 
Lawrence E. Willis, all of the 563rd Anti-Aircraft 
Artillery A.utomatic Weapons Battalion (Mobile), at Liege, 
Belgium, on or about 16 J~ 1945., wrongfully and unlaw
fully sell and dispose of the follovd.ng captured property 
of the United States, namely., one truck, passenger bus, 
capacity approximately thirty-i'ive (35) passengers, 
Diesel-engined., body manufactured by Grafi' & Grif.1', 
6 vmeels, for the sum of 120,000 Belgian francs, of the 
exchange value of about ~2800.00, thereby receiving as 
profit to himself, 25,000 Belgian .francs, of the exchange 
value of ab6ut ~soo.oo. 

CHARGE II: Violation of the 96th Article 01' War. 
(Finding of not guilty.) 

Specifications (Finding 01' not guilty.) 
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(30) 

To Charge I and its Specification, accused p:leaded in bar of trial upon 
the ground of former jeopardy. It was stipulated between the prosecution 
and the defense that on ·10 September 1945, the accused -vras brought to 
trial before a court-martial under competent orders of the Commanding 
General, Chanor Base Section, and arraigned upon the same Charge and Speci-

. fication as Charge I and the :Specification thereof' upon which he was ar
raigned in the instant case (R 6). At or near the end of the prosecution •s 
case a nolle prosequi was entered by the appointing authority as to the 
accused (R 6, 9). The record of the previous trial was not offered into 
evidence. After hearing argument of both prosecution and defense as to 
the propriety of' accused 1s plea, it was denied. He then pleaded not guilty 
to .Cbarge I and its Specification and guilty to Charge II and its Specifi
cation-:. ·· ·Thereai't.er. accused withdrew hie plea. Q,f guilty and pleaded not 
guilty to Charge II ~and:.~i.ts,~pJ~.gification. He waa·round guilty of Charge 
I and its Specification and not guilty of Charge II and its-Specification. 
No evidence 0£ a:Ir;f previous convictions was introduced. He ..-as sentenced 
to dismissal and total forfeitures. 'l'he revievd.ng authority approved the 
sentence and forwarded the record of trial for action under Article of War 
48. 

3. The prosecution's evidence shows that accused, on the date of 
the commission of the or.fense alleged in Specii'ication of Charge I, was, 
and had been for some time prior thereto, a member of the 563rd Anti
Aircraft Artillery Automatic Weapons Battalion (Mobile), of which· organi-

. zation lii.eutenant Colonel Elwood N. Chambers was tne Commanding Officer. 
On either the 13th or 14th of June 1945, Warrant Officer Junior Grade 
Irving A. Offstein., also a member of accused's organization then stationed 
at Weilberg, Germaiv, acting on orders of Colonel Chambers, proceeded to 
Displaced Persons Camp Number 44 located. at Cob-lentz, Germa.cy-, and took 
possession of the bus de.scribed in the Specification of Charge I. 'l'he 

_ bus was delivered into the custody of YfaITant Of.ficei; Oi'fstein by a 
lii.eutenant Colonel Barnett, the Canma.nding Officer or the Displaced Per
sons Camp., am. Off stein thereupon transported this bus to Weilberg. 'liro 
days· later accused's organization was moved from Weilberg, Germany, to· 
lii.ege, Belgium, and again Offstein transported this bus to the new station 
at Liege. The bus in question was described as being painted in German 
camouflage. On its right side there was painted a German swastika and 
German eagle. It vra.s about twenty feet long a.~d had a passenger capacity 
0£ about twenty-five persons. The name oi' the bus manufacturer was Kaltem
Aufbaun and the name of the bocy- builder was Gt-aff and Griff. 'l'here was 
posted upon the windshield an authorization from the military- government 
permitting tae transport of the bus to Liege. The vehicle was not narked 
with any autnorized United States Government identification (R 13., 25, 
.31, 32). It had beE!n used to transport displaced persons from one camp 
to another and was under control or the military government (R 60-61). 
Offstein was given a written authority to transport the bus from Kreis 
(county) by military government. The written authority, which was posted 
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~Jl) 

on the windshield read "the folio.ring veaicle, operated by the U. s. Arrrr;r, 
has permission to go from blank to blank in tne particular Kreis • 11 No 
otber documents or receipts were given or exchanged between Off stein and 
the military government at the time the former took possession of the 
bus. The vehicle was never listed or carried on property books of ac
cused's organization (R 50, 58, 109). At the time accused's organization 
moved from V[eilberg to Ll.ege, the vehicle in question was transferred as 
a part of a convoy and delivered to the battalion motor pgol. No receipt 
was obtained for it (R .54-.58). 

1'ne bus remained in the motor pool for about four weeks (R 26) • 
1'H1ile there, it was never used and efforts to dispose of it by turning 
it into an Ordnance instailation at that station met with no success. 

' The motor pool sergeant was advised by Ordnance to take t11e vehicle to 
a roadside and abandon it. One day while inspecting tne motor pool, the 
accused had a conversation with-First Ll.eutenant Oscar M. Kimbrough, vlho 
was in charge, relative to the disposition of the bus and ruggested that 
it be sold. Previously, a similar suggestion hai been made by tne Battalion 
Com;nander, Ll.eutenant Colonel Cha~bers,to the motor sergeant (R 32, 78, 8.5). 
During the course of the conversation between accused and Ll.eutenant Kimbrough, 
a civilian girl came and inquired if the bus was for sale. She was accom-. 
panied by her sister and brother and after inspecting the vehicle, they made 
an offer of 80,000 francs for it. The offer was accompanied by an invi-
tation to meet social:cy- for food and drinks •. After these civilians departed, 
Lieutenant Kimbrough and the accused continued their discu~sion about sell-
ing the bus and Privat.e (then battalion motor pool sergeant) Millard R. 
Bowman overheard them mention a price of 80,000 francs. He thereupon stated 
that he could get 100,000 francs for it and that 80,000 francs was not 
enough (R 28-31, 34, 41-43, 86-87). Accused told the sergeant.to "Go ahead 
and see what you can do11 and tnen stated to tne group generally 11well, why 
don't we three sell tne bus and split the money three ways?" Kimbrough 
and accused thereafter visited the home of the two girls and their brother, 
who had previously offered to purcnase the bus. They tried to get the 
civilians to increase their ofi'er but were unsuccessful. On returning to 
the motor pool accused again instructed Boviman to go ahead and see r.hat i-te 
could do about selling the bus (R 41-45). Bowman secured the services of 
Sergeant William Dalmau as interpreter and COfm\enced negotiating with a 
civilian named M. E.'ugene Vigneron of the Liege Bus Association and about 
two weeks thereafter Vigneron bought the bus for the sum of 120,000 francs. 
On 16 July 1945, Bowman delivered the bus to the purchaser at his pu:.ce of 
business in Liege and Sergeant Dalrr.au was paid 120,000 francs -therefor. 
DaL~au retained 15,000 francs fer his services and gave 105,000 francs to 
Bowman. Bowman in turn gave Lieutenant Kimbrough 50,_000 froncs, Sergeant 
Lawrence E. l'lillis 20,000 francs, kept 25,000 as his she.re and gave 101 000 
francs to the men in tne motor pool (R 13~14, 24, 30). Thereafter Lieutenant 
Kimbrough invited accused to his room at the Hotel D 'Aneleterre and gave 
him 2.5,ooo francs. Accused had expected to receive 30,000 francs from the 
transaction and when a lesser sum was given to nim, he demanded an explan
ation from Bomnan. All transfers of the money took place on the day the bus 
was delivered to the purcl1a.ser (R 43, 28). Viithin a short time following 
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the sale of the bus, Lieutenant Kimbrough was placed in arrest in quarters 
at his hotel and iWhile in that status, he received a note from accused 
(Pros Ex 5). In this note accused offered to pay part or all of Kimbrough's 
fine if Kimbrough would in turn testify that accused received no part of 
the money realized from the sale of the vehicle. Kimbrough was also re
quested to reply \o accused and destroy the note by bunu.ng it (R 66, 129). 

4. Private Bowman was called as a ,dtness far defense and testified 
that Lieutenant Colonel Chambers, Commanding Officer of accused's battalion, 
spoke to him only once about disposing of the bus and that was to ask wey 
he aidn 't get rid of it, "V.t'hy don •t you sell the damn thing" (R 77). This 
conversation between Bowman and Colonel Chambers was corroborated by the 
testimony o.r Corporal Marvin J. P. Wood, a defense witness (R 78-80). 

Followine a full explanation of his rights as a witness, accused was 
sv{orn and testified that on 16 July 1945 he was executive officer of his 
battalion; a short time prior to that date the battalion came into posses
sion of a German bus throueh a former battalion commander, Lieutenant 
Colonel Barnett.· In the meantime a directive from higher headquarters 
was publisned requiring all units to dispose of captured or abandoned ve
hicles by turning them over to Ordnance. Accused then consulted the 
battalion commander (Chambers) about compliance with the directive arxl 
was told to comply by getting rid cf the bus. This order was communicated 
to Lieutenant Kimbrough, the motor officer, by accused. Kimbrough told 
accused that Ordnance would not accept the bus and while these two were 
discussing the matter at the motor pool, t,wo civilian girls and a man 
appeared on the scene and inquired if the bus was for sale. A.fter these 
civilians departed, 'Private Bowman inforned accused that he had been of
fered 100,000 francs for the bus. The following day accused again dis
cussed the sale of the vehicle with the girl ci villans and two er three 
days later he again discussed the sale vdth Bowman and learned that Colonel 
Chambers had instructed Bowman to sell the bus (R 84-88) • 

On 16 July 1945 Lieutenant Kimbrough informed accused that the bus 
had been sold and he went to Kimbrough 1s room and received 25,000 francs 
(R 89). Colonel Chambers was on leave when the bus was sold and accused 
was in command of the battalion for the time being. Wnen Chambers returned, 
he placed accused in arrest in quarters and informed him that "innumerable 
charges" would be preferred against him. Thereafter he refused to see 
accused or discuss the matter with him, except on one occasion when he 
told accused "one of us nad to take the rap" (R 90-92). Accused admitted 
writing the note (Pros Ex 5) to Kimbrough. After t.r...e investieation, he 
returned the 25,000 francs to the Provost 1iarshal, Lieutenant Price, in 
the same denominations that he had received it and was given a receipt 
therefor. He denied that he made any protestations to Bowman about re
ceiving less than nis share of the proceeds from the sale and asserted 
t:nat when he spoke to the personnel of the motor pool of selling the bus, 
he did so in a joking manner (R 9.3-98). 
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(33) 

Captain James H. Charlton, a def~nse witness, testified that he was 
the Battalion S-4 and Custodian of the property records. These records 
did not shovr the battalion had ever received or had ever been charged 
with a bus. He was aware of the fact that the vehicle in question had 
been placed in the battalion motor pool and was a gift from a former 

. battalion commander. He nad made no effort to learn the ownership of 
the bus. Property of this character, if received from other than official 
sources, would norm.a~ be picked up and listed by the Adjutant as bat
talion funds. 'fhe S-4 would not list or carry such property unless it 
was received from Ordnance or some branch of the United States A:ra.ry. The 
on1¥ time equipment is picked up on property books is whe_n it belongs to 
the Table of Equipment, bears a registration number and is in fact govern
ment property (R 108-llJ). 

5. As ·noted, accused· entered a plea in bar upon arraignment on 
, the ground of former, jeopardy (R 6). In support thereof it was stipu
lated between the prosecution and the defense that on 10 September 1945, 
the accused was brought to trial. before a court-martial under competent 
orders of the Commanding General, Cha.nor Base Section, and arraigned upon 
the same charge and specification as Charge I and the Specification there
of upon which he was arraigned in the instant case (R 6). Both the defense 
counsel and the trial judge advocate stated to the court that at or near 
the end of the prosecution's case iri the fj,rst trial, a noUe prosequi 
was entered by the appointing authority as to Major Young (R 6, 9). The 
record of trial was not offered in evidence, nor was there a showing as 

·to the reason wtv the appointing authority entered a nolle prosequi as 
to 1.§ajor Young during the course of the trial. After argument the court 
denied the plea in bar (R 10). 

The question for consideration is whether the accused, under the 
facts disclosed by this record, was placed in jeopardy, so ,as to bar a 
second trial, when he was arraigned and tried on 10 September 194.5, be
fore a general court-martial appointed by the CO!lllllanding General, Chanor 
Base Section. · 

That no person shall be 'twice placed in jeopardy for the same offense 
is a maxim of great antiquity llhich has found expression in the Consti
tution of the United States and the Articles of War (Winthrop's Military 
Law and Precedents (Reprint, 1920, p 259) • 

The Fifth Amendment to the Constitution of the United States pro
vides in pertinent part: 

"***; nor shall a:rry person be subject !or the same 
offense to be twice put in jeopardy of life or limb; ***•" 
Article'oi' War 40, in part provides thats 
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"No person snail, without his consent, be tried a 
second time for the same offense; but no proceedings 
in which an accused has been found guilty by a court
martial upon aIJY chargoJ or specification shall be held 
to be a trial in the sense of this article until the 
reviewing and, if there be one, the confirming authority 
shall have taken final action upon the case. * ii-*•" 

The Fifth Amendment has been held to be a limitation on courts-martial 
as they, like other courts deriving .from an exercise of the Federal power, 
are subject to the provisions of the Billo! Rights, except insofar as 
special constitutional proviszon is made (CM ETO 15320, Wade; Sanford v. 
Robbins (CCA 5th 1940), ll5 F (2nd) 435, Certiorari Denied, 312 u. S. 697; 
United States v. Hiatt (CCA-3d 1944),141 F (2nd) 664.). In Sanford v. 
~obbins, supra (at p 438), the court said: 

"We have no .doubt that t~ provision of ·the Fifth . 
Amendment, 1nor shall any person be subject for the 
same offense to be twice put in jeopardy of life- or 
limb., 1 is applicable to courts-martial. The immecu,ate~ 
preceding exception of 'cases arising in the land or_ 
naval forces' from the requirements of an indictment., 
abundant~ shows that such }cases were in contemplation 
but not excepted from the other provisions." 

In determining when an accused has been placed in jeopardy., courts 
have arrived at various i,nterpretatior.s. Some courts have held that the 
fi:rst jeopardy is complete on swearing of a jury or on submission _of evi
dence., unless the trial is halted for manifest necessity.,. unforseeable 

• at the time of arraignment (United States v. Shoemaker., Circuit Court, 
Illinois, 1840, Federal Cases 16279; Carnero v United States (CCA 9th, 
1931),48 Fed (2nd) 69). In other cases it has been held that jeopardy 
attaches o~ when there has been a complete trial including a t'inding 
(Winthrop 1s, Military Law and Precedents, ;l.eprint 1920, p 260). However, 
most jurisdictions nave sustained the rignt of the court to terminate 
tne trial because of manifest or serious necessity, without affording 

· an accused the right to plead former jeopardy in a subsequent prosecution. 
This doctrine has been held applicable where the jury was unable to agree: 
(United States v Perez (1824), 9 ~neat 579., 6 L. Ed 165; wgan v United 
States (1892)., iL4 u. S. 263, 36 L. Ed 429); where a juror becomes in
capacitated during the trial (Simmons v United States (1891)., 142 U. S. 
148, 35 L. Ed 968); and where a juror is discove:red to have been a member 
of the grand juiy which returned the indictment (Thompson v United States 
(1894)., 155 u. s. 271). 

Likewise, in military law it appears well settled that an appointing 
authority may withdraw charges and specifications from a court-martial 
at a:ny time before or after arraignment and plea, unless the court has 
arrived at a finding. 
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The Manual for Courts-Martial provides in pertinent part: 
\ 

"* *·* .AJi officer who has the power to appoint 
a general court-martial*** may withdraw any 
specification or charge at any time unless the 
court has reached a finding thereon" (MCM, 
1928, par 4, p 5). 

In discussing nolle prosequi the Manual provides: 

"***Proper grounds for such direction (nolle 
prosequi) include: substantial defect in the 
speci1'ication; insu1'ficiency 01' available evi
dence to prcve the specirication; and the fact 
that it is proposed to use one of the accused 
as a witness. 

".1 nolle prosequi is not ;in itself equivalent · 
to an acquittal or to a grant of pardon and it 
is not a ground of objection or of defense in a 
subsequen~ trial. It may b<!3 entered either 
before or after arraignment and plea"· (MGM, 
1928, par 72, pp 56-57), 

There is authority ror the position that the foregoing provisions 
of the Manual for Courts-Martial are qualified expressions of the doc
trine of 11imperious necessity11 as it is applied to military law. In 
its relation to' military court, the doctrine is more liberally inter
preted than as it applies to civilian courts. (CM ETO 153~, Wade, 1st 
Ind). . 

In Sanford v Robbins~ supra, at page 439, the court said: 

"As applied to courts-roartial the provisions against 
double jeopardy finds expression in Article of War 
40, * * * 1No person shall,' Td.thout his consent, be 
tried for the·sa.me offense•. A first complete trial, 
and not a justly or unavoidably interrupted one is 
meant" (Underscoring supplied). 

Although Winthrop recognized no legal limitation to the appoint
ing authority's poffllr to enter a nolle prose qui, he urged caution in 
its use after arraignment and plea: 

/ 
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"In the military practice, the nolle prosegui has 
mostly been :resorted to at the outset of a trial and 
especially where a special plea or motion to strike out 
has been allowed by the court***• If, at a later 
stage of the trial, it is found that a charge or speci
fication cannot be sustained, ·or it is determined for 
other reasons that the same shall not be pursued, while, 
it will be legal to enter a nol. pros. thereto, it will 
pe the preferable course, as well as most just to the 

·accused, not to do so, but to allow the accused to be 
formally acquitted thereon at the finding. 11 (Winthrop, 
supra, p 248.) (Underscoring supplied.) 

In the Yfade case ( ~.1 ETO 15320), the Board of Review in the Branch 
Office of The Judge Advocate Gereral with the European Theater held that 
a second trial was barred in a ca.se ,·mere the appointing ~uthority, after 
both prosecutio'n and defense had rested,. entered a nolle prose qui because 
certain witnesses desired by the court were unavailable due to the tacti
cal situation. The Assistant Judge Advocate General in charge or the said 
Branch Office, in dissenting from the holdings of the board, stated: 

"* * * 'Well defined constitutional principles appear 
to deny the right of the approving authority to withdraw. 
the charges once jeopardy has attached to accused if such 
withdrawal is prompted solely by the fact that the prose-

. cution has failed in its proof and the appointing author
ity capriciously desires to afford.the prosecution another 
opportunity to secure a conviction. Under established 
canons of statutory construction the quoted provisions of 
the L!a.nual (Mc:,r, 1928, par 5, p 4) should be construed so 
as to uphold its constitutionality rather than to constura 
it so that it will run afoul constitutional prohibitions. 
The power vested in the appointing authority to withdraw 
charges is a valuable and necessary administrative device 
and it may be preserved to him if its exercise is based upon 
the doctrine of "imperious necessity" as such doctrine is 
adjusted to meet the needs peculiar to the functioning of 
courts-martial***" (CM ETO 15320, Yfade, 1st Ind). 

Whatever may be the rule pertaining to former jeopardy, where an 
appointing authority enters a nolle prosequi arbitrarily during the pro
gress o1· the trial, the burden rests upon the.accused not only to plead, 
but also to prove hi~ former jeopardy (AW 40; Dig Op, JAG, 1912-40., sec 
397 (4), p 243; CUETO 15320, Wade; Levin v United states (CCA 9th, 1925), 
5th Fed (2nd) 597; Braay v United States (CCA 8th, 1928), 24 Fed (2nd) 
399; Caballero v Hudspeth (CCA 8th, 1940), 114 Fed {2nd) 545; McGinley v 
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(37) 

Hudspeth (CCA 10th, 1941), 120 Fed (2nd) 523). HO'V'l8ver in the instanv 
case the record is barren as to the circumstances under which the nolle 
prosequi was entered at the first trial. In tbe absence of a showing 
to the contrary appearing in the record, the court-r:iartial had no alter
native but to presume :that the appointing authority had just and com- . 
palling reasons for withdrawing the case from the first court,...ma.rtial 
and that he did not act capriciously. Accordingly, the action of the 
court in denying accused's plea in bar was proper. 

6. Accused stands convicted of a Specification and Charge laid under 
Article of War 80, alleging that he, in conjunction with other named persons, 
wrongfully and unlaw:t'ully sold and disposed of a particularly described bus 
"captured property of the United States", whereby he received as profit to 
himself' 25,000 Belgian francs of the exchange value of about $500.00. The 
essential elements of the offense, charged under this Article, are found 
discussed in paragraph 430, Manual for Courts-Martial, 1921, page 387-8, 
and the elements of proof are: 

"{a) That the accused has disposed of, dealt in, received, 
etc., certain public or private captured or abandoned property.n 

' "(b) 'J.hat by so doing the accused received or expected 
some profit or advant.age to himself' or to a certain person 
connected in a certain manner with himself." 

The prosecution's evidence shows that in mid June 1945, ldrl.le stationed 
at Weilberg, Gerrna.ey-, the 563rd Anti-Aircraft Artillery J;eapons Battalion, 
came into possession of a passenger bus of German manufacture, painted with 
camouflage paint and marked with a German eagle and swastika. Accused was 
a member of this organization. Lieutenant Colonel Chambers was the Com
JllS.nding Officer, Lieutenant Kimbrough was the Motor Officer, Private Bowman. 
(then sergeant) 1tas the Motor Pool Sergeant and Private DalJnau (then ser
geant) was the First Sergeant of the Headquarters Battery. The bus was 
donated to the battalion by one of its former Commanders, Lieutenant Colonel 
Barnett. A warrant officer oft.he battalion took·delivery of the bus a\ a 
Displaced Persons Camp near Coblentz, Germany, and thereafter drovts it to 
Weilberg, where 'the battalion was ·11hen s11ationed, thence to Liege, Belgium, 
a few days la11er when the battalion moved to that city. The vehicle had 
been under the control of the military government and had been used to 
transport displaced persons. No authorized Americs.n identification mark-_ 
ings appeared on the bus, but posted on the windshiela was a paper indi- · 
eating military govermnent 's permission to transport tm bus from the Kreis 
(county)_in which it had been loca11ed. This doclll5ent described the vehicle 
as being under military government co~~rol only. No official record was 
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ever made of the transfer of the bus. No receipts were given at the tine 
it Tras delivered to the waITant officer and the bus was never picked up 
or carried on the property books of the organization by the property officer. 
The battalion had no use for the veaicle and made several attempts to dis
pose of it to Ordnance without success. Learning that Ordnance would not 
accept it, Colonel Chambers suggested to Bowman, the motor pool sergeant, 
that he try to sell it. The accused and Lieutenant Kimb~ough were at the 
motor pool and discussing tne disposition of the vehicle, when t11ey received 
an unsolicited offer from three civilians to buy the bus for 80,000 francs. 
Bowman overheard the offer and stated to accused that ne, Bomna.n, could get 
100,000 francs for it. Whereupon, accused said, 11Go ahead and see what you 
can do," and to the group generally, ''W~ll, why don 1t we three sell the bus 
and split tne money three ways. 11 Shortly thereafter Bowman,-with the assist
ance of Dalmau, as interpreter, sold the bus to one M. Eugene Vigneron for 
the sum of 120,000 francs (~2400). On 16 July 1945, the bus was delivered 
to the purcnaser by Bowman and the purchase price of 120,000 francs was 
paid Dalmau, who deducted and kept 15,000 francs as his snare and delivered 
the remainder to Bowman. On the same day, Bowman, after deducting a certain 
amount as his share and certain other soldiers in the motor poo.l, delivered 
50,000 francs to'Li.eutenant Kimbrough. Kimbrough retained 25,000 francs as 
his share and gave a like number of francs to accused. 

At the close of the prosecutiqn 1s case in chief, defense counsel moved 
the court for a finding of not guilty on the ground that the prosecution 
had failed to prove that the vehicle in question was captured property of 
the United States. This motion was denied. Thereupon accused withdrew 
his plea of guilty'ID Charge II and the Specification thereto. Prosecution 
then called Warrant Officer·Offstein, who testified substantially as follows: 

11'.J.'he bus was painted in German camouflage colors (R 55). 
On the rieht rear side it had a German swastika and eagle. 
It was first seen at a DP Camp at Coblentz, Germany, then 
commanded by Lieutenant Colonel Barnett of the Seventh U. s. 
Army (R 56). On the windshield was an authorization from 
Mi.li tary Government to transport the ·vehicle from Coblentz 
to Liege, Belgium (R 57). Another written authorization had 
to be obtained to transport the bus out of the kreis (county) 
(R 57). The latter authorization stated only that the bus 
was operated by the U. S. A:rmy, and stated nothing of ov.ner
ship (R 61). No receipt ~-as given or accepted for the venicle 
and no record of the receipt of such property was made by the 
unit" (R 50, 57, 58). 

Judicial_ notice was taken that :Weilberg, Gennany, is part of a country 
with which the United States was at war; that it is located in that part of 
Germany which the American armed forces captured; that within 1945 ·it was 
formerly held by the German army; and that active hostilities between 
Gennany and the United States ceased on 9 May 1945 (R 58). 
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It will be observed that the bus was actually delivered at Coblentz 
and not Uailberg. However., since the substance 0£ the matter 0£ 'Which 
the court took judicial notice applies equally to Coblentz., the error 

· does not prejudice the rights of the accused. 

. 'l'he evidence clear1¥ shows that the accused was one of several persons 
who appropriated to themselves a motor bus which was not their property by 

, selling it to a Belgian civilian. The participation by the accused in the 
sale and his joint responsibility for it are uncontrovertibl¥ demonstrated 
by evidence showing that he instigated the negotiations for the sale of 
the bus., was aware of the pend.ency 0£ such negotiations, and that he re
ceived a substantial part of the proceeds resulting when the sale was. 
consummated. 

There remains for consideration whether the evidence shows that the 
bus in question was ncaptured property 0£ the U~ted States." 

"Capturen has been judici~ defined as the taking 0£ property !rom 
one belligerent by another, and as a "tald.ng by mill tary power." In point 
0£ law., nothing more is necessary., to constitute a capture., than an in
tention to capture, followe.d by an actual or constructive possession o! 
the property. Force and violence or peysical support are not required.· 
It is sufficient that there be a dedito or. submission on the one side, 
and an asserted possession on the other (The Alexander (U.S.)., l Fed Cas 
351, 360; In re 11hit£ield, 11 Ct Cl 44, 456; United States-v Athens 
Armory (U.S.), 24 Fed Cas 878, 880). !n view of the preceding authori
ties., t.l}e evidence is inconsistent with 8X'f/ other eypothesis than that 
the bus was captured property. Whether a captured item is the property 
of the United States must be determined in tbe light 0£ the following 
authorities a • 

.Article 0£ War 79 provides in pertinent part 1 , 

. "ill publ4c property taken frail the eneley' is the 
property o! the United States and shall be secured 
for the service 0£ the United States,***•" 

. .. 
.Article 53, paragraph l., Annex to Hague Convention No. IV of October 

18, 1907 ,· embodying the regulations respecting the laws and cuatoms of 
war on land adopt.ed by that convention, provides in pertinent parts 

,. 
".MOVABIE PROPOOY.--A.n &l'Jey" of occupation can onl,y take 

possession of casp, * * * means of transport * * *, and 
generall¥, all movable property belonging to the State which · 
mq be used for military- operations.a (Underscoring supplied.) 

, C 

Field l4anua1 27-10, Rules ot Land Warfare, further provides 1D pertin-
ent parts . 

ll 
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11322. Property of unknown ownership treated as public.
Where ownership of property is unknown-that is, where there 
is any doubt as to v.hether there is public or private, as 
frequently happens--it should be treated as public property 
until Oliilership is definitely settled. 

* * 
11327. Booty.-ill captures or booty belong, according 

to the modern law of war, primarily to the government of. 
the captor." 

In the opinion of the Board all of the necessary el.ements of proof 
have been well established by competent evidence. There is ample evidence 
from which the court. coul.d. reasonably- infer that the bus in cp estion was 
captured property of the United States within the meaning of the laws of 
war, and Articles of ifar 79 and 80. · It was a bus of German manufacture 

, of a type commonly used by the ~rman government, bore government markings 
and was painted with• German military camouflage colors. It was received 
in Germany from another American Arms' Unit by the organization of which 
accused was a member. 

It is immaterial that no direct ehdence was introduced to show the 
capture of the bus by American forces. The mere presence of a vehicle 
which is unmistakably marked as the equipment of an eneJey" belligerent in 
the'American zone of military operation justifies the conclusion that it 
is captured property of the United States. Whether actual possession of 
the vehicle was taken before or after 9 May 194.5 is likewise immaterial, · 
since there can be no question that the United States was, on 15 June 1945, 
and still is, at war with Germany. Accordingly, the record of trial sus
tains the .finding of guilty of Charge I and the Specification thereof. 

7. The accused is 28 years of age and single. The records of the 
War Department show that he graduated from high scnool in 1936 and there
after pursued a course in Industrial Management for four years at Georgia 
Tech, but did not graduate. He was appointed a second lieutenant, Coast 
Artillery Corps, National Guard of the United States and of the State of 
Georgia, 10 February 1941 and comnissioned a second lieutenant in the Army- , 
of the United States 7 April .1941. He was promoted to first lieutenant 
2 June 19421 to captain ll December 1942 and to major 8 June 1945. 

8. The court was legally constituted and had jurisdiction of the 
accused and the offense. No error injuriously affecting the substantial 
rights of the accused v.ere committed during the trial. In the opinion .of 
the Boa.rd of Review, the record of trial is leEJ;tlly sufficient to support 
the finding of guilty and the sentence and to warrant confirmation of the 
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sentence. Dismissal is authorized upon conviction of a violation cf 
Article of War 80. 

(41) 

_(L".,,,_---... ~---~--~ ......... ·--------' Judge Adyocate 
~ . 

__ /1M. ____ /J_,»_w. ........... r _/4 __ l_/4A.......-r:'/ ... · __ , Judge Advocate 

, Judge Advocate --------------On Leavp, 
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JAGH - CM 302833 

WD, JAGO, Washington 25, D. C. 

TO: The Under Secretary of War 

1st Ind 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the opin
ion of the Board of Ieview in the case of Major Oscar L. Young (0-410665), 
Coast .Artillery Corps. 

2. Upon trial by general court-martial this officer was found guilty 
of, in conjunction with others, unlawfully selling and disposing of a pas
senger bus, captured property of the United States, for personal profit in 
violation of Article of i'far 80 (Chg I, Spec). No evidence of previous con
victions was introduced. He was sentenced to be dismissed the service and 
to forfei:t all pay and allowances due or to become due. The reviewing 
authority approved the sentence and forwarded the record of trial for action 
under Article of 1//ar 48. 

3. A sUllllllary of the evidence may be found in the acccmpacyi.ng opinion 
of the Board of aiview. The Board is of the opinion that the record of 
trial is legally sufficient to support the findings of guilty and the sen-
tence. I concur in that opinion. · · 

The accused was the executive officer of the 563rd Anti-Aircraft 
Automatic Weapons Battalion, _stationed at Liege, Belgium on Military Police 
Duty. On 13 or 14 June 1945 1Vhile the unit was stationed at Weilberg, Ger
lfJBIJ.Y, .,.the unit received ft-om another .American unit stationed at Coblentz, 
Germany, a t11enty-fi ve passenger bus of German manufacture, painted in 
German military camouflage colors, and bearing the swastika and eagle 
insignia of the Nazi Government. Two days later accused's organization 
moved from Weilberg, Genna.ny to Liege, Belgium and the bus in question was 
moved with the organization and placed in the 'battalion motor pool~ The 
bus remained in the motor pool for about four weeks without ·being used • 

. A directive from higher headquarters was received orderine that captured 
vehicles be turned over to Ordnance. Efforts were made to dispose of the 
vehicle by turning it in to an Ordnance Depot but enlisted personnel at that 
installation refused to accept the bus. One day 1Vhile inspecting the motor 
pool, the accused had a conversation with Lieutenant Kimbr~gh, the motor 
officer, and suggested that the bus be sold. Previously, a similar sug
gestion had been made by the Battalion Canmander, Lieutenant Colonel Chambers, 
to the battalion motor sergeant. During the conversation between accused 
and Lieutenant Kimbrough, two civilian girls inquired if the bus was for 
sale and offered 80,000 francs for it. 1he motor sergeant, Millard EOV\'tlall 
overheard the conversation and suggested that the bus was worth 100,000 
francs and that he 1::elieved he could get that much. Accused told.the 
sergeant to "Go ahead and see what you can do 11 , and then stated to the 

http:Genna.ny
http:acccmpacyi.ng


group generally rr;}hy don 1t we three sell the bus and split the mone:,-• foree 
i.:a.ys?" After some negotiation ,,ith several interested parties, Pomnan and 
Sergeant William L'almau solci. the bus to a :M. EuGene ",.1ignoron, of the Uege 
Bus Association for 120,000 francs. On 16 July 1945 Eoi.m.an deli·vered the 
bus to the purchaser and Sergeant Dalmau was paid 120,000 francs therefor. 
Dalmau retained 15,000 francs for his services and gave 105,000 francs to 
Eomne.n. Bo'WI:lan in turn bave Lieutenant Kimbrough 50,000 francs, Sergeant 
Lawrence E. Willis 20,000 francs, kept 25,000 francs as his share, and gave 
10,000 francs to tte men in the motor pool. 1'hereafter Lieutenant };:imbrough 
invited accused to his quarters and gave him 25,000 francs 'Which accused 
accepted. 

Within a short time following the sale of the bus, Lieutenant Kilr.brough 
v.c1.s placed in arrest in quarters at his hotel and vihile in that stati:.s, he 
received a note from accused in which accused offered to pay part or all of 
Kimbrough 1s fine if Y.imbrough would in turn testify that accused received 
no part of the proceeds of the sale. After charges "1'1-ere preferred against 
him the accused·made full restitution. 

4. The defense pleaded double jeopardy on the ground that accused had 
been brought to trial jointly with Kimbrough and others for the offense here 
involved and that after the trial had progressed to a considerable extent, 
the charge against accused had been nolle pressed. I concur in the con
clusion of the Board of Review that the plea of double jeopardy was properly 
overruled, but do not agree with all that is said by the Board in support 
of that conclusion. The overruling of the plea was legally justified for 
the reason that within the meaning of Article of 'l'iar 40 and paragraph 149 
(3) (b) of the 1!anual for Courts-J.:artial, 1921, (which is applicable) an 
accused has not been 11tried11 until findings on the general issue have been 
reached or, in the event of findings of guilty, until final action has been 
taken by the reviewing authority. 

5. In the canpanion case of Lieutenant Kimbrough the court sentenced 
the accused to.dismissal, total forfeitures and confinement at hard labor 
for one (l) year. The reviewing authority remitted the confinement and re
commended that the sentence, as thus modified, be mitigated to a $500 fine. 
I recOIJ'.nended that the sentence, as approved by the reviewing authority, be 
suspended during good behavior. In view of the action in that case and of 
the circumstances cormected with the sale of the bus, including the approval 
of the sale by the battalion commander, I recommend that in the instant case 
the sentence be suspended during good behavior. 

6. Inclosed is a form of action designed to carry the above recoilll!l.en
dation into effect, should such recommendation meet with your approval. 

2.Incls 
l - P£cord of trial 
2 - Form of action 

---------·----.. ·re-------
( (.;.G.11..0. ]'35., Jl ctob~r 1946). 

; . l ' 
~~-(',~-~ , •. ~>.4' J 
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THOU.AS H. GIBEN 
Hajor General 
The Judge Advocate General 
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WAR DEPARTMENT 
Army Service Forces 

In tle_Office of The Judge Advocate General 
Washington, D.C. 

SPJGN-Cll 3028)8 26 April 1946 
, 

U N I T Z D S•T A T E S 

v. 

First Lieutenant SIGMUND 
J. ZALESKI (0-1)06354), 
T,rans portation Corps. 

) 
.) 
) 
) 
) 

. ) 
) 
) 
) 

DELTA BASE SECTION 
COMMUNICATIONS ZONE 

Trial by G.C .M., convened at. 
Marseille, France, 10 November 
1945 •. Dismissal and total· 
forfettture1s. 

-·-- _! 

OPINION OF THE BOARD OF REVIEW 
BAUGHN., O'CONNOR and O'HARA, Judge Advocates 

--------------
1. _The Board of Review has examined the record of trial in the 

case of the officer named above and submits this; its opinion, to 
The Judge Advocate General. 

.45 ·. 

2. The accused was tried upon the following Charges and Spe~ifi-
cationss · 

CHARGE Ir Violation of the 94th Article of ~ar. 

Specifications In th:l.t First Lieutenant Sigmund·J. Zaleski, 
Headquarters 6th Port, Transportation Corps {tlhen of the 
))11th QWi.rtermaster Car Company), being at the time 
custodian 9! the Negresco Officers• Transient Mess Fund 
of Headquarters, United States Riviera Recreational 
Area, did, at or near Nice, France, on or about 4 July 
1945, feloniously embezzle by fr..audulently converting 
to his own use approximately twenty-nine.thousand seven 
hundred and fifty (29,750) French Fr~cs., o.f. the value 
of about five', hundred ninety five dollars ($595.00), 
the property of the United States, intended for the 
military service thereof, entrusted to him, the said 
First Lieutenant Sigmund J. Zaleski, by virtue ·of his 
official position as custodian of said funds. 

CHARGE IIs· Vi~lation of the 96th Article of War. , 



Specification: In that First Lieutenant Sigmund J. Zaleski, 
Headqu~rters 6th Port, Transportation Corps (then of 
the 3311th Quarterin.ster Car Company), then the Custodian 
of the Negresco Officers' Mess Fund of ijeadquarters, 
United States Riviera Recreational Area, did, at Nice, 
France, on or about 4 July 1945, wrongfully remove 
monies of the said funds from the station to which 
they pertained. 

ADDITIONA.L CHARGE: Violation of the 95th Article of War. 
(Finding of not guilty but guilty of violation of 
Article of War 96). 

Specification l: In that First Lieutenant Sigmund J. 
Zaleski, Headquarters 6th Port, Transportation Corps, 
did, at or near Marseille, France, on or about 18 
August 1945, wrongfully borrow the sum of 32,500 
French francs, of a value of·about $650.00, from 
Private First Class Tony Marano, an enlisted member 
gf the United States Anny. 

Specification 2: (Finding of not guilty). 

FURTHER ADDI'l:IWL CHARGE I: Violation of the 69th Article of War. · 
(Disapproved.by revi~wing.authority). 

Specification: (Disapproved by reviewing authority). 

fURTHER ADDITIONAL C~GE II: Violation of the 96th Article of War. 

Specification 1: (Disapproved by reviewing au1ftw~ity). 

Specification 2: In that First Lieutenant Sigmund J. Zaleski, 
Headquarters 6th Port, Transportation Corps, then on 
temporary duty with 386th Port Battalion, did, at Marseille, 
France, on or about 21 October 1945, wrongfully enter an 
off~limits place, to wit, a house ·or prostitution. 

He pleaded not guilty to the Charges and Specific-.tions. He was .found 
not guilty of Specification 2 of Additional Charge and not guilty ~f 
Additional Charge but guilty of violation of Article of War 96, and. 
guilty of the remaining Charges and Specifications. No evidence was 
introduced of any previous conviction. He was sentenced to be dismissed 
the service and to forfeit all pay and allowances due or to become 
due. The reviewing authority disapproved the findings of guilty 
of Further Additional Charge I and its Specification and Specification 1 
of Further Additional Charge II, approved the sentence and forwarded 
the record or trial for action under Article of \'far 48. 

' 
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J. On 27 February 1945 the accused was detailed as "Mess Officer 
of Officers', and transient Enlisted Men 1s Messes~ at the United States 
Riviera Recreational Area (R. 14; Pros. Ex 1). As such,accused was 
custodian of the 11 Negresco Transient Officers' Mess Fund, 11 a fund that_ 
was derived from the monies paid by persons who ate at the various 
military JlleSSes (R. 37). This fund, together with a list of the per
sons who h.d paid and the .mount that they \had ;,aid., was transmitted 
to the Mess Officer daily and then paid by 'him-- to the Finance Officer 
at Nice at the end of the month (R~ 37., 38). Apparently, however., 

. there was some laxity at some of the messes im making these daily 
returns (R. 38). In the months of March and April accused., as custodian 
of the mess fund, received 23,000 francs (approximately $46:l) and about 
$344, respectively (R. 16). · .. . 

On 10 April 1945 accused was relieved as 11 0fficer 1s Mess Of
ficer," assigned as train commander on the Aach1Sn-Nice railway run; and 
Captain J-.mes B. Cobb was appointed in his stead (R. 25; Def. Ex_. l). 
Between that date and 3 July accused made several trips between Aachen 
and Hice, the round trip taking about five days (R. 25, 26). On the 
other hand, it was stipulated by/and between the trial judge advocate., 
the defense counsel, and the accused that Captain Cobb never acted as 
custodian of the officers mess fund because he was transferred to an
other station before he received the funds ~rom accused (R. 27). On 
27 June 1945 Captain Alba S. He_ywood was appointed "Mess Officer1of the 
USRRA Officers I Messes, 11 the order appointing him not stating who'r.r'11e "' 
was relieving (R. 28; Pros. Ex. B). It w.s stipulated by and between 
the prosecution, defense., and ilccused that the order appointing Cap'tiain 
Heywood was revoked "shortly after being put ;out" (R. 29). According -
to Major John H. Olin, administrative officer of the United States 
Riviera Recreational Area, Captain Kicey succeeded Captain Heywood 
when the latter was transferred and, in turn, was succeeded by Captain 
Heywood on his return (R. 29). Uajor Olin was unable, however, to 
specify the date of Captain Kicey 1s appointment. The witness was un
able to account for the gap between 10 April 1945 - when accused was 
relieved - and 27 June 1945 when Captain Heywood was appointed (R. 29), 
although the latter testified that he succeeded accused and that Captain 
Kicey su~ceeded him (R. 37). 

On 1 July 1945 accused was transferred from the United States 
Riviera Recreational Area (R. 15; Pros. Ex. 2). On!3 July }Iajor Olin 
delivered the orders to accused and told him to account for the mess 
funds if they were still in his possession (R. 21., 26). Accused repli~d 
that he did not have the money at the time, was not aware of what had 
':happened to it_, and made a reference - otherwise unclarified by the re
cord - having_been hit on the head with a rock and to finding sleeping 
pills beside 1.his bed on awakening and not being aware of where he had 
obtiiined them (R. 22). Major Olin then to~d him ~o turn the money over 
to Captain Kicey who, he believed, was accused's successor, by 4:00 p.m. 
that day and accused stated that he would comply. Major Olin disclaimed 
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any intention of issuing an order to accused to account for the money 
and insisted that it was merely a recommendation (R. 22, 26). The 

1next day Major Olin took steps to prevent accused from leaving for his 
new assisnment (R. 23) • 

. On 6 July 1945 accused turned over to Agent Sidney Barr, . 
Criminal Investigation Division, $603.00 together with the mess council 
books of the Negresco Mess Fund. An audit revealed that accused"had 
made an overpayment of $8.00 and that othenrise the account was -in or
der (R. 32, 34~. For reasons not at all apparent in the re«;:ord ac- . 
cused on. 19 July 1945 made another settlement with respect to the ' 
)Iegresco ?Jess Fund. Ch that day he turned over $755.60 to Captain 
Alba S. Heywood, the "mess custodian", _after an audit, which required 
"considerable time", revealed that this was the sum due (R. 37-39). 

__ 1 On 10 September 1945 accused made an extra-judicial statement, 
properly admitted in evidence, wherein he said that when he was relieved 
as mess officer on 10 April 1945 he retained the mess f'lll'ld pending the 
appointment of his successor; that when he was transferred to Marseille 
he left without remembering that he still had the fund in his possession 
and did nQt realize it until an agent of the Criminal Investigation 
Division brought it to his attention. (R. 36; Pros. Ex. 3). 

On 16 October 1945 accused made another extra-judicial' state
ment which was likewise properly admitted in evidence, and which we 
quote in its entirety. · 

"He told me he had been custodian or mess officer in Nice and 
that he had left Nice on sudden orders •. That there had been 
no audit of the mess funds for some time and that he had not 
had time to account for the.mess funds, and for that reason 
·he had been keeping them in his custody. He left Nice and 
Came to Marseille. He was returned to Nice, or returned to 
Nice, with Lieutenant Carlucci of the CID, and that he bor
rowed approximately $650.00 from the CID Agent to pay over 
the mess funds for which he was responsible. He told me · 
that Ueutenant Carlucci had been an old friend of his -
that he knew him in Africa - and,. that he used the money 
borrowed, along with sane other ~unds, to make this amOlmt 
he needed. He told me_j;l'lat he turned QVer the money and 
the mess books or ~ouncil books to Agents Barr and Kallemyn, 
turned the money over to the responsible officer at Nice, 
for which he received a receipt. 

Q Did he mention anything about what apportunity ~ had to 
tum over the mess funds to anybody? 

A He said he had no opportunity to do so, and had never been. 
asked to do it" (R. 72). 
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149, 

01 21 O:itober 1945, the accused, in company with an en
listed driver, left St. Victoret in a jeep and drove to Marseille, 

-France. 01 their way back they stopped at a house (R. 49-SO). the 
night was dark, it ;was rainingt~,ii!l .. 51.-~-h. e:rJtrere no street lights (R. SO, 

·s2, 56, SB, 59). 1hey entered~he house w!'.iere there as a bar and 
five girls (R. SO) but left when-one-oLlh~ girls stated that the 
military police were there (R. SO, Sl). The military police had 

·stopped before the house at 0200 hours (R. S6), to investigate an 
~_empty jeep ~~1outside (R. 52, 54, 56, &J, 68).· Shortly there

after the accused approached them from somewhere behind the house . 
(R. 54, 57) and drove the jeep away. (-R. 57). This house was located 
at 148 Rue I. 1Estac, "on the outskirts of" Marseille, France (R. &J), 
and had been placed off limits on 17 Septem~er 1945 (R. 53, &J). It 
was a house of prostitution (R. 54) and ~f[~limits11 signs appeared on 
both sides of the door to the establishment {ff.- 55, 56). The accused 
had visited Marseille on the strength ·or a duty pass to see the trial 
judge advocate (R. 63; Pros. Ex. 5) but not visit that.party be-
fore returning to camp (R. 51, 69). · 

, Private First Class Tony Marano testified that on 18 August 
1945 he loaned to the accused 32,500 francs to pay oft a~oanJot the 
same amount that _the accused had made from a CID Agent. ccused gave 
Marano a note. .i.he loan is still unpai-d. It was made in the presence 
of their commmding officer, Major Brown· (R. 42-44; Pros. Ex. 4) md 
had his approval. Accuifed was not Marano I s commanding officer but was 
a friend (R. 45). 

4. Defense evidences The night of 21 ·October 1945 was very dark. 
There were no street +ights. It would have been .possible for a person 
to have entered,the off-limits establishment ~t 14~ Rue L1Estac with-_ 
out noticing the off-limits sign (R. 73, 74). 

In the accused's btih~I,tl.it was shown by a fellow officer that• 
the accused had handled large~9.~ts of money_in connection with company 
funds and payrolls. The amounts7landled had reached between $25,000 and 
$30 ,ooo. During this period the general reputation of the accused and 
his reputation for truth and veracity were excellent (R. 75-76). 

The rights of the .accused as a witness were eJq)lained to h~ 
(R. 79,,80), and he elected to make an unsworn statement. Therein he 
disclosed that he e~1~r~d the service in JliJluary 1941 and was graduated 

. from Officer Caii.di.f1!,te ~ch9ol in September 1942. He landed 1n 
Casablanca in July 1941 and soon saw :Servi!;~ with 500, COMZONE, ETOUSA 
and SOLOC as personn~:!~f.ticer and Class nAtt agent. In Italy he had 
charge of,between 800and 1,000 civilians and at SOLOC he was in charge 
of 1,400 men and handled payroQls of $75,ooo to $80,000. In Nice he 
set up a system for the employment of civilians; had custody of "the 
funds" and was later made defense counsel for all Special Courts-Martial; 
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. ~--, 
was also- responsible for· several messes; and was made :tra~ commander,, 
riding trains in and out of Nice. Thereafter he was sent to Marseille 
where he had charge of four detachments, took care of them and had 
them shipped out. wince that ~ime he had been unassigned attached 
to the 386th Port Battalion. He has no previous .convictions by court
martial, and has never had any previous troub,J.~(tR~ 8o, 81). 

, Sa. The Specification of Charge I Iri this Specification accused 
i~ charged with embezzling 29.750 Fre Francs (595.00), property of 
the United States, intended fort. ilitary service, in violation of 
the 94th Article of War.· The evi_dence shows that accused, ·on 27 February 
1945, was appointed Kess Officer of "Officers' and transient Enlisted 
Men's Messes" of the United States Riviera Recreational Area and that 
one of his duties as such was to assume custpdy of the "Negresco 
Transient Officers Mess Fund"; that as custodian of the fund he actually 
received some $804 in the months of March and April; that the money so 
recieved was property of the United States; and that on two separate 
occasions he settled his accounts as mess officer; It is thus established 
that accused occupied a fiduciary capacity and received.United-States· 
Government property by virtue of _t:tie __ p_c;,:it.ion of trust he occupied. The 
ram.aining element of the offense/ which tht:J prosecution was boi.md to es
tablish was that accused fraudulently-converted these funds to .his own 
use (MCM,. 1928, par .• 149h). · · , 

· Al c~Jef~ ex~~tion of the record reveals, however, that 
proof of this. element· comes solely from admissions made by accused. The 

·evidence is undisputed that accused was relieved as mess officer on 10 
·· April 1945 and that the officer appoin~d_tp succeed him, Captain Cobb, 
never assumed the post. The position\thus_temained unfilled until 27 
June 1945 '!fhen Captain Heywood was appointed. Clearly then during the 
interval between 10 April 1945 and 27 June 1945, so far as this record 
is concerned, there was no person acting as mess officer and as custodian 
of the mess funds. Moreover, within ten d~~, ... ~fter the app9intment of 
a mess officer, on 6 July to be specific, e~~d had settled hi,s accounts. 

Assuming that accused's failure to settle promptly 1rith Captain 
Kicey after the conversation with· Major. Lin would be enough to establish 
a fraudulent conversion, the record is so confused that is is impossible 
to conclude that Captain Kicey was the [p3_ope11 ·person to whan he should 
account. Major Olin believed that Captain Kicey was the mess officer at 
that time and further stated that he acted for a time when Captain 
Heywood was absent. 'fhe latter's testimony, while not inconsistent 
with.this view, certainly lends it little support.· No order appears 
in the record to show that pap~ Kicey served at· any crit~cal time 
and the general laxity irr'appoln.~ing and relieveing mess officers which 
is therein revealed leave us far fran satisfied that he was the proper 
person to whom accus~d was obliged to account. Moreover, even if it had 
been established t~t Captain Kicey was the officer properly designated to 
relieve the accused, in the circumstances-we cannot assume that accused's 



delay in settling with Captain Kice;r was so unreasonable as to indicate 
a .fraudulent conversion. There ·was an interval of only three days be
tween Major Olin's conversation with accused and the .first settlement. 
In connection with the second settlement there was evidence that a 
proper audit required considerable time and it was not suggestec!, that 
accused was responsible .for this. The record of monies reye:i~gi was 
contained in daily sheets and it is not. improbable that a correct ac
counting could not have been made within any shorter period.-

. . 
A word should be said about the con.fusion in the record arising 

from the testimony as to the second settlement made on 19 :July 194.5. It 
should be remembered that accused ls charged with embezzling $595 and 
that he accounted for this sum (plus an $8.00 overpayment) on 6 July 194.5. 
He then, on 19 July 1945, paid Captain Heywood $75$.&>. The record con
tains no explanation as to the necessity tot this pa:,mtmt, whether it was 
in addition to the $595 previOUBly paid to the agents of the Criminal 
Investigation Division, and, if so, why thia additional payment was 
necessary in view of the satisfactory state ot accused's accounts on 
6 July 194.5, or whether the $595 was included ill the $755~&>. 

The proof thus far adduced fails to show that accused embezzled 
the moeny as alleged ~d to establish this element of the case we must, 
perforce, rely on accused's extra-judicial admissions. Then have been 
detailed above and no useful purpose wil.lr be served by going into them 
again. It is elementary that a conviction cannot be supported unless 
there is evidence of the corpus delicti apart from accused's admissions. 
2 Wharton's Criminal Law (12th Ed.) sec. 1279, pa. 1595; 14:Cll, 1928, par. 
114a. . 

It may be urged that the facts that Maj or Olin took steps to 
preven~ accused from l.eaying the base, that an agent of the Criminal. 
Investigati,an Division was.involved in the settlement of accused's ac
counts; an~ that accused borrO'lfed a large sum of money from an enlisted 
man supply the corpus delictr. The action of llajor Olin, however, is 
not shown to have been -base-d 'on anything other than accused I s own 
statement to him, and the involvement of the Criminal Investigation 
Division does nothing more than cast an aura of suspicion on accused 
without showing with any definiteness that there was a defalcation. · 
As far as the loan is cmcemed, it was made one month, f.lacldng a di;J,·, · 
after, the second settlement and is meaningless to show ashortage in~ · 
accused's accounts unless we have recourse to accused's own statements 
to the lender. We conclude, then, that there is no evidence, apart 
fran accused's admissions, that would justify a finding that he em-: 
bezzled the money, as. alleged, and, accordingly, the conviction on 
that Specification must be disapproved • 

.5b. The Specification of Charge II. This ,pecifi~a:tlon charges 
accused with wrongfully removing the !und !ran· the station to which it 
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pertained (AR 210-SO, par. 15a(2)). ~he only evidence of this charge 
was contained by implication in the accused's alleged confession made 
to the investigating officer on 16 October 19u~ •. There is similarly 
as to this Specification no proof of the\ corpus delicti apart from 
the coofession and therefore the record is not legally sufficient to 
support a find.:...5 of guilty. 

· Sc. Specification l of the Additional Charge. This Spec';ifica
tion charges accused with wrongfully borrowing money from an enlisted 
man. The uncontradicted evidence for the prosecution showed that at 
the time and place alleged in the Specification the accused did bor
row $650 from an enlisted man. Although the enlisted man was not 
under his command and was a close personal friend of the accused and 
the transaction was approved by the enlisted man's comm:mding officer, 
an officer who outranked the accused, nevertheless the a~cused, a com
missioned officer, has technically violated the 96th Article of War 
by borrowing !money from an enlisted man. ·such an act has consistently 
been held to constitute a violation of that Article and we do not ~ 

feel justified in making an exception to that principle notwithstanding 
the extenuating circumstances of this case (CM 233817, 20 BR, 149; CM 
272462, ~; .CM 276755, Morris). 1 

5d. Specific.tion 2 of Further Additional Charu~ .IT. This Speci
fication charges accused with wrongfully entering an \11 off-limits11 place, 
a house of prostitution. ~he .vidence clearly established that the ac
cused did, at the time and place alleged-in the Specification, enter a 
place that had been ordered to be and was marked 11 off-limits11 • It is 
immaterial whether or not the accused knew the· house of prostitution 
was so designated. ·.1.'his act was a violatioh of standing of'lders of the 
command of which accused was a member and therefore constituted a 
technical violation of Article of iiar 96 (CM 241385, 26 BR 283; CM 
241620, 26 BR 313). . 

6. War Department records show that the accused was born .18 
January 1913 in the United States of Polish parents and is married. He 
attended high school for two years. ·He was employed as a baker for 
six years, as a foreman \

1
of operating machines in a leather finishing 

plant for six years, and as a pipe fitter in shipbuilding yard for 
three years. He was inducted into the service on 13 January 1941, 
COllUllissioned second lieutenant, Army of the United States, in Infantry 
on 31 December 1942, and promoted to first lieutenant 7 May 1944. 

7. The court was legally constituted and had jurisdiction of the 
accused and of the offenses. Except as herein noted no errors in:.. 
juriously affecting the sub~tantial r1thts of the accused were committed 
during the trial. In the opinion of the Board of Review the record of 
trial is not legally sufficient to support the.findings of guilty or· 
Charge I and Charge II and their respective Specifications, but is 
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legally autticient to support. the tindings ot guilty- ot the remaining 
Charges and Spec1!1cat1ona as approved and the sentence, and to war
rant contirmatim tbereot. Dismissal is authorized upon .-mvictim 
ot violation ot lrticle ot War 96. 

-

/s/ Wilmot T. Baughn, Judge Advocate 

/s/ Robert; J. &'fc-. Judge Advocate· 

/a/ Gerald 0 1Hara1 Judge_Advocate 
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JAGN-CM ,302838 1st· Ind. 
WD, JAGO, Washineton 25, D. C. 
T2:JThe_Und&r Secretary of War 29 August 1946 

1. In the c~s~ of First Lieut~nant Sigmund Zaleski (0-1306354), 
Transportation Corps,·attention is invited to the foregoing opinion by 
the Board of Review that the record of trial is not legally sufficient 

· to support the findings of guilty of Charge I and Charge II and their 
respective Specifications, but is legally sufficient to support the 
findings of-guilty of the remaining Charges and Specifications asap-

• proved, and the sentence, and to warrant confirmation thereof. I con
cur in the opinion with the exc~ption of that part which expresses the 
view that the record of trial is not legally.sufficient to support the 
findings of guilty of Charge .. I and its $peci.ification. I do not concur 
in that excepted part of-the opinion. 

. 2. Upon tri~l by general court-martial this officer was found guilty 
of embez~ling 8595• property of the United States entrusted to him as 
Mess Officer, in violation of Artic~e of War ~4 (Chg. I); wrongfully 
removing mess funds from the station to which they pertained (Chg. II); 
borrowing $650 f~om an ~nlisted man (Add. Chg.); wrongfully eptering the 
City of :Marseille in violation of standing orders; ;wrongfully entering a 
house of prostitution ma!'ked "off-limits" (Further Add. Chg. II, Spec- 1, 
2), in violation of A~icle of War 96; and breach of arrest in v;iol.ation -
of ~rticle of War 69 (Further Add. Chg. I). He was sentenced to be di
missed the service and to forfeit all pay and allowances due or to be-
come due. The reviewing authority disapproved the findings of guilty 
of Further Additional Charge I and its Specification (Breath of arrest) 
and Specification -a-·oi- Further Adclitional Charge II (Wrongfully entering 
City of Marseille), approved the sentence and forwarded the recordof 
trial for action iuri.cter Article oflfar 48. 

- 3. As. atated in the opinion, the evidence showed tfu.t on 27 February 
.1945 the _accused was detailed as "Mess Officer of Officers' and transient 
Enlisted Men's Messesw· at the United States Riviera Recreational Area 
(R. 14; Pros. Ex. 1). As such, accused was custodian of the "Negresco 
Transient Officers I Mess Fund, 11 a fund that was derived ~rom the moneys 
paid by persons who ate at the various military messes· (R. 37). In the 
months of· March and April accused, as custodian of. the mess fund, re-· 
ceived 23,000 francs (approximately $4c:O) and about $344, respectively 
(R. 16). 

bn 10 April 1945 accused was relieved as "Officers' Mess 
Officer" md assigned as train commander on the Aachen-Nice railway 
run. On 27 June 1945 Captain Alba S. Heywood was appointed "Mess Officer 
of the USRRA OFficers I Messes, 11 the arder appointing him not stating 
whom he was relieving (R. 28; Pros. Ex. b). The evidence does not make 
clear who occupied the position of mess officer of the mess in questio~ 
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between 10 April 1945, when the accused was relieved, and 27 June 1945 
when Captain Heywood was appointed (R. 29). 

. On 1 July 1945 accused was transferred from the United States 
Recreational Area (R. 15; Pros. Ex. 2). On 3 July Major John H. Olin 
delivered the orders to the accused md told him to account for the mess 
f~ds if they were still in his possession (R. 21, 26). Accused replied 
that he was not going to pull any punches about it - 'bhat he did not have 
the money at that iime, was not aware of what had happened to i~, and 
made a reference - otherwise unclarified by-the recbrd - to having been·· 
hurt by being hit on the head with a rock or piece of concrete thrown 
from an upper story and to finding /sleeping pills beside his bed and not 
being aware where he had obtained them (R. '22). 

On 6 July 1945 ace.used turned over to Agent Sidney Barr, 
Criminal Investigation Division, $603.00 together with the mess counsil 
books of the Negresco M_!!~i:1_1'.und. An audit revealed that accused had 
made m overpayment~ $.§.OQ_I md that otherwise the account was in or
der (R. 32, 34). For reasons.not apparent in the record accused on 19 

·July 1945 made mother settlement with respect to the Negresco Mess Fund. 
On that day he turned over $755.60 to Captain Alba S. Heywood, the "mess 
custodian," after an audit revealed that this was the sum due (R. 37-39). 

On 10 September 1945 accused made an extra-judicial statement, 
properly admitted in evidence, wherein he said that when he was relieved 
as mess officer on 10 April 1945 he retianed the mess fund·pending the 
appointment of his successor; that when he was transferred to Marseille he 
left without remembering that he still had the fund in his.possession and 

dl.d not realize. it until an agent of the Criminal Investigation Division 
brought it to his attention (R. 36; Pros. Ex. 3). 

On 16 October 1945 accused made another extra-jµdicial state-
ment wiich was likewise properly admitted in evidence as follows: 

"He /the accuseg told me he had been custodian or mess officer 
in Nfoe and that he had left Nice on· sudden orders. That there 
had been no audit of the mess fimds for some time and that he 
had not had time to account for the mess funds, and for that 
reason he had been keeping them in his custody. He left Nice 
and c~ to Marseille. He was returned to Nice, or returned 
to Nice, with Lieutenant Carlucci of the CID, and that he bor
rowed approximately $650.00 from the CID Agent to pay over the -
mess funds for which he was responsible. He told me that Lieut
enant Carlucci had been an old friend of his - that he knew 
him in Africa - and that he used the money borrowed, along 
with some other funds, to make thi3 amount he needed. He 
told me that he turned over the money .md the mess books or 
council books to Agents Barr and Kallemyn, then stationed at 
Nice, and so far as he knew they had turned the money over to 
the responsible officer at Nice, for which he receiv~d a re
ceipt." (R. 72) 
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Private First Class Tony Marano testified that on 18 August 
1945 he lo..ned to the accused 32,500 francs to pay oft a loan of the 
same amount that the accused had made frau a CID Agent {R. 45). 

4. The record of·trial cleaTly shows that accused was detailed as 
"Mess Officer of Officers' and transient Enlisted Men's Kessesn at the 
United States Riviera Recreational Area, that as such he was custodian 
of the \•Necresco Transient Officers I Mess Funiit," and that in the months ... 
of Maren and April he recieved, as custodian of the Mess fund, 23,000 
francs {approximately $4&>) and about $344. The fund was derived from 
the moneys paid by persons who ate at the various military messes and 
was property of the United States, intended for the military service 
thereof. When directed by Major Olin, on 3 July 1945 to account for 
the mess funds accused admitted that he did not have. the money at that 
time. On 16 October 1945 the accused admitted that he borrowed.ap
proximately $650.00 "to pay over the mess funds for which he was responsible" 
and 11 th .. t he used the money morrOlfed, along with some other funds, to make 
this amount he needed,.• The accused's unsupported statementf-:l~h-~_fjerence. 
to having been hit on the head with a rock or piece of cement and having 
_sleeping pills alongside his bed, the source of which he did not know, is · 
of little or no·value in explaining the absence of the money from his 
possession. 

The Board of Review takes the position that in view of the 
general laxity and confusion in appointing and relieving mess officers 
the accused's delay in accounting for the mess fund was not so unreason
able as to indicate a fraudulent conversion; that, aside from accused's 
ex~ra-judicial admissions, proof of fraudulent conversion of the funds 
to accused's mm use was lacking, and that,·since proof of this element 
rests solely· on admissions made by the accused, the findings of.guilty 
of Charge I and its Specification are improper. 

5. The ·competency and admissibility in evidenAce of the. statements 
by the accused mentioned in paragraph 2 above ·are not chalienged by the 
defen~~- 22, 36, 71), and neither is the fact.that the adcused has 
been Jint_ru~ with the Negresco Officers I Transient Mess Fund, USRRA, 
property of tl'le United States in the amount alleged. '.J.'he sole material 
question respecting the legal adequacy of proof of the Specification of 
Charge I is whether or not support for accused's admissions is furnished 
by the record. With respect to the technical legal requirements in this 
connection it has been stated: · 

"An accused can not be convicted legally upon his unsup
ported confession. A court ma.y not consider the· confession · 
of an accused as evidence against him unless there be in the 
record' other evidence, either direct or circumstantial, that 
the offense charged has probably been committed; in other 
words, there must Be evidence of the corpus delicti other 
than the confession itself." MCM, 1928, par. ll4!,• 
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"***all that is required by way of proof of the corpus 
delicti is some evidence corroborative of the confession 
touching the commission of the offense (CM 202213, ~llon) 
* * *•" CM 202cOl, Sperti (1934) 6 BR 171. 

"While some corro~~tive evidence is prerequisite to the 
ins~~ tion of a confession, _full proof of the corpus 
dell.oti independent of the confession is not required. 
A l ·t t is required is some corroborative ~vidence. Dig. 
Ops. JAG, 1912-40, sec. 395 (ll), CY 210693 (1938)." 
CY 257802, Stiehl (1944), 37 BR 243, 251. 

There is evidence, iri(le~dent of accused's ad.missions, tending to 
establish the corpus delicti. Captain Alba s. Heywood was appointed 
11:Mess Officer of the USRRA Officers I M~sses11 on 27 June 1945 (R. 29; 
Def. Ex. B). On l July 1945 accused was ordered transferred f~ the 
United Staaes Riviera Recreational Area (R. 15; Pros. Ex. 2). On 3 
July 1945 Major Olin instructed accused to clear himsolf before leaving, 
including the turning o~er of mess funds. Accused said he did not have 
the funds. The next day Major Olin cancelled transportation which would 
have carried accused away from the area. On 6 July 1945, ten days after 
appointment of accused's successor as mess officer and three days after 
accused had been instructed by Major Olin ·to clear the.mess accounts, 
/iijnt Sidney Barr, Criminal Investigation Division, had occasion to inter
view the accused rel~tive to the Negresco Officers' Mess Fund. At that 
time accused turned over to Barr a mess council book and approximately 
$c00 in francs (R. 32, 34). Subsequently, on 18 [Augu~il 1945 accused 
borrowed 32,500 francs (approximately $525.00) from vate first Class 
Tony Marano (R. 45). '.L'he. evidence me.ntioned is sufficient to establish 
the corpus delicti and, t~~!~,r with the accused's admissions, justified 
the court in.finding him guilty of Charge I and its Specification. 

6. Drafts of action for your signature are inclosed, Form A 
for use in the event you concur in the opinion by the Boil.rd of Review 
and Form Bin the event you concur in my views. 

.3 Incls 
l - Record of Trial · 
2 - Form of Action - Form A 
.3 - Form-of Action - Form B 
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· / s/ Thomas H. Green 

TH~ H,_GREEN 
Major General 
The Judge Advocate General . 
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WAH IJEPAkTMENT 
A~EY Seryice Forces 

In the Office of The Judr,e Advocate General 
Washington, D. C. 

29 UAR 1946 

UNITED STATES IX ENGH!EER COMr.ihlJD 

(59) 

v. 

First Lieutenant RUSSELL 
J. HEFTZ (0-577895); Air 
Corps. 

) 
) 
) 
) 
) 
) 
) 

Trial by G.C.M., convened at Headquarters, 
IX Engineer Command, APO 126, U.S. Army, 
Jl Aueust 1945. Dismissal; total for
feitures, and confinement for five (5) 
years. 

OPINIO?l of the BOA.RD OF EF.VIEW 
HOYSE, K L'DF.R and. WINGO, Judge Advocates. 

1. The record of trial· in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judcc Advocate General. 

2. The accused was tried upon the following charges and spec:i.fica
tions: 

CHM<GE I: Violation of the 93rd Article of War. 

Specification: In that First Lieutenant Russell J. Hertz, 895th 
Hilitary Police Com'.)any (Aviation), IX Engineer Comr.iand, did, 
at or near Eiedrich, Germa.n:,r, on or about 27 July 191!5, will
fullJ, felonio11sly and unlawfully lrill one Kurt Kretzschmar, 
a human b~ing, by shooting him with a pistol. 

CHARGE II: Violation of the 96th Article of War. 

Specification 1: In that.First Lieutenant Russell J. Hertz, 
~-,Hi-, being in charge of a motor vehicle, property of the 
United States intended for military use, did, at or near 
Hied.rich, Gernany, or or about 27 July 1945, vrrongfu11.y 
and in violation of Section VI, pam~hlet, H2adquarters, 
Euro11ean Theater. of Operations, 24 January 19ld1, file 
AC, 161/2 Pub GC, Subject: "Maintenance and Operation of 
Motor Vehicles", transport in said vehicle one Constance 
Mach2t, n civilian. 

S;,ecification ~: In that First Lieutenant Russ·eu J. Hertz, 
***, bE1ing on duty as a military police patrol officer and 
hav:i.ng knowledge of the death of one Kurt KretzschJ11ar and 
of the location of the body of the ·said Kurt Kretzschnar, 
did, at or near Kiedrich, Germnny, or or about 27 July 
1%5', wrongfully f;iil to report the same. 
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He pleaded not guilty to and was found guilty of nll charges and specifica
tions. Evidence was introduced of one previous conviction by eeneral court
martial for ttFraternizationtt in violation of the 96th Article of War, for 
whi~h the sentence as approved on 27 July 1945, according· to the certificate 
offered, provided for a forfeiture of $100 pe·r month for six months. In 
the instant case he was sentenced to be dismissed the service, to forfeit 
all.pay and --allowances due or to become due, and to be confined at hard 
labor for five,years. Two of the seven members of the court recommended 
that the sentence of confinement be reduced. The reviewinc authority ap
proved the sentence and forwarded the record of trial to the Co!lll!landing 
General, U.S. Forces European Theater, for action under Article of War 
u8. Prior to action by the Collll!landing General, United States Forces, 
European Theater, his powers, statutory or otherwise, in so far as they 
pertain to courts-martial, including the power of confirnation of sentenc~s 
of general courts-martial and including powers conferred in ti~e of war by 
Articles of War 48, 49, 50, 50½ and Sl, were terminated 19 January 19h6 by 
direction of the President, and in accordance with instructions contained 
in a cable from the War Department, dated 19 January 1946, as clarified by 
a cable from the Viar Department, dated 21 January 1946, the Com::iar,ding 
Gener~l, United States Forces, European Theater, forwarded the record 0f 
trial to The Judge Advocate.General for action by the confirming authority 
or other aporopriate action. 

J. For the prosecution. 

On 27 July 1945, the accused was assigned to the 895th Military 
Police Company (Aviation), stationed at Kiedrich, Germany (R. S,6). At 
2DO hours on that date he entered a jeep at HP.adquarters driven by Private 
First Class William R. Isenberg, preparatory to as~uming his d11ty of 
patrolling the town of Kiedrich (R. 6,7,18). The accused was under instruc
tions ttto check on curfew violations both by civilians and the 111ilitary and 
report such violations" (R. !12). As a Militery Police officer it was his · 
duty "to enforce the directives that were in force at that time" and 
he was to enforce all directives f9und in Field Manu~l 19-S and the hand
book for Military Government (R. l1J). _ Both the accused ,:ind his driver 
were armed with .LS Colt pistols (R. 8}. When he was de~?.rting for duty 
Constance Mach;it, a French civilian woMan, boarded the jeep a.t the gate (R. 
7,2h,6J,6h). She h.<1d asked to f,O with the accused and entered the jeep 
despite the reluctance of thfl accused to accede to her request (R.6li). 
After patrolling for approximately ten or fifteen minutes this t.roup en
countered a male civilian (R. 8).· It was then after the curfew hour and 
the accused asked the civilian to produce his credentials,_whereupon the 
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man looked through his pockets c1nd. :finally was heard to se.y, "Nix papers 11 

(R. 8 ,9,21,26,L.2,60,64). The accused ''motioned for him to come into the 
jeep" and upon his failure to comply the accused "got out" and 11grabbed 
him by the shoulder - by his arms and then he knew - the deceased came 
along then 11 and entered the jeep (R, 9,l0,6L.). The jeep was then driven 
for "approximately one block," at which point it was stopped and the ac
cused conversed with Mrs. Anita Butschk-us, an interpreter (R. 10,28,64). 
The accused inquired of her if "she knew the nar.1e of this man" and upon 
her reply that she did not but could "ask other peonle, 11 the accused 
stated, "It is not necAssary to ask the people. I will bring him to the 
jail _in the town hall" (R. 28). Mrs. Butschkus, together with her small 
niece who WHS present, then entered the jeep f.or the purpose of directing 
the accused to the Burgomeister from whom he desired to obtain the keys 
to the jail (H. 10,21,32). At ":.his point there were then six people in 
the jeep. In the front seats were the enlisted driver~ thij accusec!.and 
the French woman, the latter sitting·between the driver and the accused 
(R. 11,64). In the rear were Mr:o. 1:lutschkus, her small niece, and the 
German civilian who sat directly in rear of the driver (P... 11). The 
jeep ~.nd its occupants proceeded "for about a half a block" at which point 
the driver 11felt somebody hit /his/ right a~m" and ·upon looking around, 
observed the Germ~n in "a half-standing position, leaning forward with 
arms outstretched" (H. 12). The French woman observed this and screamed 
(R. 65). The German "lunged forward" and "grabbed" accused by the shoulder, 
whereupon the accused sboved him back toward his seat and as the German 
cane forward again the acc~sed drew his gun and shot him (R. 12,19,20,22,65)~ 
After ths shootlng, which occurre~jat ap;:,roximately 2200 hours, the accused 
appeared to be panic stricken, "his talk was stuttering, and he was all 
red, and he didn't know exactly what to do" (R. 13,20,22). ~ The jeep 
continued without f'ton-ring (H. 13,33). The deceased "was bent _way out 
over the back of the jee;:, and his head was hanging down" (R. 25) The 
accused was "holding him by the leg" and the "French girl was holding him 
too" (R. 25). The ·route of travel passed Headquarters, IX Engineer 
Command, but at the directi·on. of the accused, it continued on with out 
turning in (R. 13,21,22). Mrs. Butschkus, who thought the deceased had 
fainted,. remarked thc>.t they were not on the "right way" to proceed to 
the home of the Burgomeister to which the accused made some renly, from 
which Mrs. Butsc~kus could glean only the word "hospital" (R.33). After 
proceeding further,' the jeep stopped at a railroad crossing where Mrs: 
Butschkus and her niece dismounted (R. 13,33). The balance of the party 
proceeded in the jeep to the Rhine River where the driver 1 at the order 
of accused, assisted accused in throwing the body 'into the Rhine River 
(R. 13,14,23). Thereafter, the jeep and its three occupants returned to 
the railway crossing, picked up,Mrs. Butzchkus and her niece and took 
them to their home (h. 14). The accused "mentioned" to Urs. Butschkus 
not to say anything ab~ut the occasion" (R. 15). The jeep was then 
driven to the HAadquarters Motor Pool in Kiedrich where the accused, assisted 
by the.French wo~an, cleaned blood out of the back end of the jeep (R. 15,16). 
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About ten minutes later, at apnroxir.1ately 22h5 or 2300.hours, the enlisted 
driver drove the accused and the 1''renc h woman to a hotel wr.ere he left them 
( H. 16). The enlisted driver returned to his Company, i;nd at 0900 hours 
the following t'lorning, saw the accused when the acc11sed car.;e to the driver I s 
room (R. 16). At that tine, the :i.ccused said, "Holf do thinr,s J.ook? 11 and 
"I think I did wrong" (R. 16,17). 

On 28 July 1945, at Erbach-on-Rhine, "a little town on the Rhine," 
Mr. Nickolaus Kroneberger, a resident of Kiedrich, identified the body of 
a deceased ns that of Kurt Kretzschmar. Mr. Kroneberger had last seen de
ceased alive at 2100 hours on 27 July 191,t; ,1s thP- latter was leaving 
Kroneberger 1 s home~ He idP-ntified a_photograph introduced into evidence 
as being one of Kurtz Kretzschmar (R. h6,47). 

On 29 Jul:,r 19h5, a United States Army nedir::il officer exarnlned 
a body identified «s being that of Kurt Kretzschmar (P. 38,116, Pros. Ex. 
2). The body was that of a white male, estimated to be between 20 and 30 
years of age and was attired in 11 civilian11 clothing (R. 38). It was the 
opinion of the examining officer that death had been caused by "passage 
of g bullet through the head from an area on the right side of the face, 
approximately two inches in front of and flightly helow the level of the 
left ear to another spot to the rear of the head, slightly behind on the 
·1eft and approximately two centimeters to the right of the occiput, ~hich 
is a snall bone in bac;c of the head" (H. 38). Further, the riedical officer 
was of the opinion that the weapon, when discharged, was "in front of, 
slightly to the right of, and approximately level Vlith the head of the 
deceased"(R. 39). 

Private First Class Isenberg, the enlisted driver, testified 
that ,\he deceased was attired j_n II Just a white - gray shirt and every-day 
pants" (R. 25). After the deceased had been struck by the bu].let he 
noticed that hlood was on the ttright side of the face 11 and 11 nround" the 
neck of deceased, but he VTaS not "sure where the ,hold was" (R. 17,18). 
Mrs. Butschkus, the interpreter, was shown a picture of the body of Kurt 
Kretzschmai: and asked if shei could.' recognize him, to Wl:ich she replied, 
"Yes. I-don't renember. No'' (H. 37). Constance Machat testified that 
the "shot" struck the German civilian at 11 a spot elong or near the right 

. jaw" (R. 55). When confronted with a picture of a body identified as 
that of Kurt Kretzschmar_ and asked "whether or not you have ·seen the ITJ.an 
in that picture before?" the following answer ~as given by the inter~reter: 
"She says the face is swollen and she can't say postively.· She can't 
make any recognition but she sees a hole in the-neck and that is where 
the blood was (R. 66). 

An extract co:ry of Sect.ion VI of a "directive'' issued by Head
quarters, European Theater of Operations, United States Arr:ry, entitled 
"Maintenance and Operation of Motor Vehicles" was introduced into evidence 
without objection (H. 51). This section reads as follows: 
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"VI--Cn'ILIANS rn VEHICES 

US vehicles v(ill not be used to tnmsnort civili2ns 
except as follows: 

1. Uniforr,ed civilian personnel on duty with the US forres. 
2. Civili2,ns on official business which requires such trans

portcition. 
3. Civilians havine been re:iuired to work past the hour when 

normal public trans-port!'tion or other transportation furnished by 
the US forces ~as ceased. 

Li. Except as otherwise stated under Section XXXVIII--iJotor 
Transportation for Recreational Purposes." (Pros. Ex, 4) 

4, For the defense. 

On 28 July 1945 a wallet was found in the room of a deceased 
German. The wallet contained, among other iteras, an American Military 
Government oa:os issued in Eiesbaden, and authorizing Kurt Kretzschmar 
to go to Halle-~aale·, some three or four hundred ki].orneters northeast of 
Wiesbaden (h'.. 53-56, Def. Ex. A). 

The accused, after being apprised.of' his rights as. a witness, 
elected to raake an unsnorn stater1en t ( R. 59, 60), which may .be briefly 
summarized as follows: 

On the evening in question, after having tciken a walk with . 
· "this French woman," he proceeded ''to the school to get the jeep." Upon 
being asked by the Freneh wonan if ho was going "out to the hotel" where 
she was staying, he renlied, "Yes," but before doing so he drove around 

(63) 

in Kiedrich vrhere he saw some people whom he questiorred and then directed 
to enter their houses. They then drove toward the northern end of tovm 
where he noticed the ''deceased" apparently trying to enter a courtyard or 
barnyard. He dismounted f.ror.1 the jeep and Asked "this man'' for "hif: papers 
in my hroken German" and the man "pulled his pockets out" indicating he 
had no papers And sci id, "Nix papers. 11 The accused, "without using a great 
deal of force" made the r.ian understand he was to enter the jeep "which he 
did. 11 The accused, not knowing ~here the Burgomeister lived and desiring to 
obtein from him the keys to U e jail in order to incarcerate "this man" for 
questioning, "drove on a hit further" and picked up the interpreter and 
her niece for the purpose of having. the interpreter direct the way to the 
Burgomeister's hone. The ttprisoner was in the rear seat to the left, thi~ 
German woman next to him, and the child was on the metal side, on the right
hc1nd side of the jeep, and in the front was the driver, the French woman next to 
him, and myself; I was on +,he outside. 11 The accirned then stated: 

"We s terted dovm the road · again and I was looking for further 
violators and I w.<J.sn I t paying too rmch attention to the prisoner 
when the firi;t thing I knew the French woman let out a yell--I 
·wouldn't say it was a loud yell, but a light yell. I then 
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turned to my lef~ and at the same time this German placed his 
hands on my shoulders, not to hold me but to push me out of the 
jeep, or at least that was my conclusion. I pushed him away with 
my left arm and he sat down and started to spring again. At that 
time I drew my pistol and fired, hitting him. 

"These things happened very quickly. The driver asked me 
what to do and I said to go on. We got down near the entrance to 
the Headquarters and he started to turn and 1 said, 'Don't turn 
in._Let 1s go tq the· hospital.' We continued dorm the road and 
meantime I looked again and ·this fellow was stretched out over 
the back of the jeep apparently in ~- convulsion, I don't know. 
The French woman was holding one leg and I grabbed the other. ·we 
got do~m to the railroad tracks. The child ~as screaning and the 
interpreter was excited--and I was, too. I frankly admit I lost 
my head then. Anyway, I thought it best to let them out there. 
At the same time I looked at this deceased with a view of pulling 
him back.into the jeep since his body was still hanging over and 
more or less we were holding him by the lees. At that time I 
found that he was dead. And as I said, I frankly lost my head 
and I didn't know what to do. I told the driver to turn right 
and we drove on down the road and cane to this town and I saw 
this road leading to the river and I told the driver to turn down 
this road and then dumped the body into the river. I have no ex
cuse for it. I don't kno~ why I_did i~, but things hap~ened too 
fast. I will say this, that I feel that I was justified in 
shooting him hecause·ln my opinion he tried to push me out of the 
jeep. _And that ls all1 sir." -(R. 60,61) 

S. a. The Specification of Charge I alleges that the accused did, 
11at or near Kiedrich, Germany, on or about 27 July 1945, willfully, felon~ 
iously and unlawfully kill one Kurt Kretzschmar, a hur.ian being, by shooting 
him with a pistol.." A specification so drawn chEirges voluntary manslaughter. 

"Manslaughter is unlawful homicide without ~Blice afore-
thought and is either voluntary or involuntary. · 

"Voluntary manslaughter is where the act causing the death _ 
is committed in the heat of sudden passion caused by provocation." 
(MCM,. 1928, par. 149!, at page 165.) · : 

The elements of the offense and the proof required for a conviction 
of manslaughter.according to applicable authority, are as follows: 

"(a) That the accused killed a certain erson naJ11ed or 
described y certain means, as alleged this involve~ proo that 
the person alleged to have been killed is dead; that he died in 
conseque1~ce of an in,iury received by him; that such injury was 
the result of the act of the accused; anci that the death took 
place within a year and a aay of such act); and (b) that such 
killing was with nalice .aforethought." (MCM, 1928, par. 119.!,), 
(Underscoring supplied.) · 



(65). 

From the foregoing it is clear that in order to s~stain a convic
tion of manslaughter as all9bed in this case, it is first necessary that it 
clearly appear that the accused killed K11rt Kretzschrr.Rr. That accused shot 
and killed a Gernan civilian is established beyond reasonable doubt. The 
prosecution-introduced evidence which established that on 27 July 1945',. the 
accused, while on patrol duty in Kiedrich, Germany, took into his custody 
a German ci ,rilian who was on the streets after the curfew hour, and that 
accused subsequently, at apnroximately 2200 hours, shot and killed the 
German civilian. The body was then trasnported to the Rhine River where 
accused, with the aid of his enlisted driver, threw the boay into the river. 
The German civilian at the time of the shooting was dressed in a "white-gray 
shirt and every-day pants" and the bullet fired by accused struck the Gennan 
in "a spot along or near the right jaw. 11 .It is also established beyond 
reasonable doubt that one Kurt Kretzschmar is dead, and that his death oc
curred sometime between 2100 hours on 27 July 1945 when he left the home of 
a resident of Kiedrich and the following day when his body was viewed at 
Erbach-on-Rhine and identified.· A medical officer who examined the body on 
29 July 1945' teetified that death wes caused by the passage of a bullet 
through the head from an area on the right side of the face approximately 
two inches in front of and slightly below the level of the left ear to 
another spot to the rear of the head, slightly behind, on the left and approx
imately two centimeters to the right of the dcciput, which is a small bone 
in back of the head. 

I • 

Although from the above we may safely conclude that accused killed 
a German civilian and that Kurt Kretzschmar is dead, there remains for determina
tion wheth~~ the German civilian and Kurt Kretzschmar are one and the sarre 
person. In the opinion of the Board of Review there is insufflcient evidence 
of record to establish such a conclusion beyond reasonable doubt. 

The prosecution introduced into evidence, as an exhibit, a photograph 
identified as .that of the deceased Kretzschmar. The French 1woman and the German 
interpreter, both of whom were in the jeep·at the time of the shooting, were 
shown the photograph Rnd neither of them would identify the man portrayed 
therein as a person they had previously seen, although the French woman 
stated that the "hole in the neck1' was "where the blood was. 11 The enlisted 
driver was not shown the photograph nor questioned concerning it. No evidence 
was offered showing that the body of Kurt Kretzschmar was retrieved from the 
llliine River nor that it had ever been in the river. Such facts,,if true, 
would have been easily susceptible of proof. The only facts presented to. 
the court from which it could possibly infer: that the person accused killed. 
was the individual named in the specific~tion were that Kurt Kretzschmar was 
in·Kiedrich ?nd met his death at or near the time the accused shot an individu~l, 
and that the death of each- resulted froM wounds inflicted by the entry of a 
bullet in the riGht ~ide of the face or neck. Although these are circumstances 
which indicate that the German civilian killed by accused may be the individual 
named in the specification they by no means orove such beyond a reasonable doubt. 
The ~uthorities are in agreement that "the ldentity of the nerson kil)ed with 
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the person alleeed to have been killed must be fully established" (JO 
Corpus Juris 288; ~l:lith v. State, S6 S 640; CM CBI 49, Coe; see CM 
1913 69, Seluskey, 1 BR 2h5). In our opinion the evidence fails fully 
to establish that the Uennan civilian and the individual named in the 
specification are one and the same and therefore the soecificat.ion of 
Charge I and E:harge I must fall for want of proof of an essential element. 

b. Spe cifica.tion 1 of Charge II alleges that on 27 July 19L5 
the accused "wroncfully and in violation of Section VI,_pamphlet, Head
quarters, Eurpoean Theater of Operations, 24 January 19Ll.t, file AG 451/2 
Pub GC, Subject: 1 Maintenance and Operation of Motor _Vehicles i, transport 
in said vehicle one Constance Machat, a civilian." 

In support of this specific?:.tion the evidence of record establishes 
that while on official duty and patrolling the City of Kiedrich, the accused 
transported Constance Machat, a French civilian woman in an Army vehicle 
for the period from a'1!)rox5.r.tately 2130 to 2300 hours on '27 July 19h5. The 
directive nar.ed in the specification and in+,roduced into evidence wit~out 
objection prohibited the transporation of civilians in United States 
vehicles except under circumstances and conditions not herein material. 

. No contention is :made that the transportation was authorized and the facts 
clearly show othervdse. Although the prosecution did not offer affirmative 
evidence showing that the accused had actual knowledge or should have had
knowledre of the directive in question, it is inconceivable that an officer 
on duty as a military policeman ci.nd charged vri th the duty of enforcing 

· directives that were in force at that time would not have hRd knowledge of 
the prohibition contained iri the dtrecti ve. In the absence of any conten
tion or claim of lack of knowledr,e by the accused, we have no difficulty 
in assuming thnt he was well aware of the prohibition against transoorting 
unauthorized civilians in a United States vehicle. "Disobedience of stand
ing orders" is conduct prejudicial to eood order and military discipline 
and therefore violative of Article of War 96 (MCM1 1928, par. 152~) • 

.£· Specification 2, Charge II, alleges ti:at accused "being on 
duty as a military !)Olice patrol officer and having knowledge of the death 
of onP. Kurt Kretzschmar and of the location of the body of the said Kurt 
Kretzschmar, did, at or near Kiedrich, Germany, on or about 27 July 1945, 
wrongfully fail to report the same. 11 In su~port of this specification the 
evidence of record shows that on the date alleeed accused was on duty as a 

·military police patrol officer, that he had knowledge of the death of a 
German civilian and the disposition of his body, that although he had a 
duty to report that occurrence he failed to do so, and tha.t Kurt Kretzschmar 
is dead. There is no evidence however that ac~used hnd any knowledr,e of 
the death of Kurt,Kretzschmar and, as we have previously stated herein, it 
is our opinion the evidence is insufficient to estehlish thnt the German 
civilian killed by accused was Kurt Kretzschma-r. In the absence of any 
proof of knowledee on the part of the accused that Kurt Kretzschmar is 
dead it follows that he was under no duty to maJ:e any report concerninr, 
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him. Evidence of the wrongful failure of an accused to report the death 
and disposition of the body of an unidentified individual will not sustain 
a conviction of a specification alleging wrongful f~ilure to report the 
death and disposition of the body of a snecifjca1ly named person. The 
variance is fatal. 

6. War Derartment records disclose that this officer is Ju-1/2 years 
of age, is married, and attended high school for 3-1/2 years but did not 
graduate. In civilian life he was employed for approximately eight: years 
as a "Patrolman" for the New Jersey State Park Police Denartment and for 
shorter periods as a "Dispatcher" for a bus line and as a "Foreman" for 
an aluminum company. He served as an enlisted man in the United States 
Army from 20 September 19/.iO to 20 October 1%1. He reentered the service 
on 9 October 19u2 and upon later attendance at and completion of the course 
prescri'ied by the Air Forces Officer Candidate School, Miami Beach, Florida, 
was colllillissioned a temporary second lieutenant in the Army of the United 
States on 16 A,>ril 1%3. He was promoted to first lieutenant on 16 Anril 
1945. . . . 

7. The court was legally constituted and hll.d jurisdiction over the 
accused and of the offenses. Except as noted, no errors injuriously af
fecting the substantial rights of the accused were comrritted durine the 
trial. The Board of lteview is of the opinion that the record of trial 
is not legally sufficient to supoort the findings of guilty of Charge I 
and-its Specification, and Specification 2 of Charge II, but is legally 
sufficient to support the findings of guilty of .:>pecification 1 of Charge 
II·and of Charge II, and the sentence, and to warrant confirmation of the 
sentence. Dismissal is authorized upon a conviction of ,a viol~tion of 
Article of War 96. 

---------- , Judge Advocate 

-----.------ , Judge Acivocate · 

----------, Judge Actvocate 
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SPJGK - CM 302849 1st Ind APR 18 1946 

Hq, ASF, JAGO, Wasnington 25, D. C. 

TO: The Sccret~ry of liar 

1. Pursuant to Executive Order No. 9.556, dated May 26, 1945, there 
are transmitted herewith for your action the record of trial and the opinion 
or· the Board of Review in the case of First Lieutenant Russell J. Hertz 
(0-577895)~ Air Cor)s. , 

2. Upon triaJ, by general court-martial this officer was found guilty 
of.the voluntary manslaughter of Kurt Kretzschmar, in violation of Article 
of i•ar 93 (Specification, Charge I), of wrongfully transporting a civilian 
in an Army vehicle (Soecification 1, Chargt? II) and of wrongfully failing 
to report the death of and the loc~tion of the body of Kurt Kretzschmar 
(Specification 2, Charg~ II), both in violation of the 96th Article of Wur. 
Evidence was introduced of one !)revious conviction by general court-martial 
for 11Fraternization11 in violation of the 96th Article of War, for which 
the sentence as approved on 27 July 1945 provided for a forfeiture of $100 
per month for six months. (An examination of the record·of trial of the 
previous conviction on file in the office of The Judge Advocate.General shows 
that in addition to the approved forfeiture, accused was sentenced to a repri
mand which was also ar?roved.) In the instant case he was sentenced to be 
dismissed "the service, to forfeit all pay and allowances due or to become 

-due, and to be confined at hard labor for five years. Two of the seven 
members of·the court recomraended that the sentence of confinement be reduced. 
The reviewing authority anproved the sentence and forwarded the r,ecord of· 
trial to the Commanding General, U.S. Forces European Theater, for action 
under Article of War 48. That officer·'did not take action upon the record, 
but in view of the interim suspension of his confirming powers Md in ac
cordance with instructions' from the War.Department forwarded the record of 
trial to The Judge Advocate General for.action by the confirtring authority 
or other appropriate action. · · 

3. A summary of the evidence ·I[lay be found in the accompanying opinlon 
of the Board of lteview. I concur in the opinion of the Board of Review that 
the record of trial is not legally suffi~ient to suoport the findings of 
guilty of Charge I and its Sr>ecification (mans laugher), and Srecificatfon 
2 of Charge II (failure to reoort death), but is legally sufficient to 
support the findings of guilty of Snecification·1 of Charge II and of Charge 
II (wronefully transporting civilian), and the sentence, Md to warrant con
firmation of the sentence. 

L. While on official duty as a military policeman and -patrolling the ·. 
City of Kiedrich, Germany, the accused allowed a French civilian woman to· · 
enter an Army vehicle of which he was in charge and he thereafter transported 
her.through the strRcts of Kiedrich, ultimately· driving her to a hotel •. 
The transportation of civilians in a United States vehicle except under 
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certain circur.istances and cond~.tions was prohibited by a directive then 
in force. No contention ,1as made of A lack of knowledge of the prohibi-
tlon nor that the transportP.tion was authorized. · 

5. Such action on the cart of an officer while on duty as a military 
policemRn and charged with the duty of enforcing directivP.s and maintaining 
discipline, clearly demonstrates unworthiness of a cor.cission. Less than 
30 days prior to the commission of the offenseshere alleged, the accused 
was· tried and convicted by a ceneral court-martial for fre.ternization. In 
·l!.ddition to t-he ililposition of a forfeiture.of $100 per month for six months 
he was eiven a reprimand which in part is as follows: 

"--- Your conduct.was especially reprehensible because your militAry 
duties charged you with the enforcement among military personnel 
of the very orders you·violat.ed so flagrantly. By the leniency 
of the sentence imposed, the court has indicated its belief that 
in the future you vnll demonstrate yourself to be worthy of your 
position as an officer. It is expected the confidence which the 
court. thus expressed will be justified by your, future exemplary· 
conduct. In the event of your conviction of any subsequent of
fenses coi:u:rl.tted within three years of this offense, EWidence of 
this conviction will be introduced for the consideration of the 
court in dete:nnining an appropriate·punishment.• 

Accusea admits a homicide amounting to voluntary rnanslau~hter. In view 
of the foregoing, I recol:ll11end that the sentence be confirmed but that the 
forfeitures and confine~ent be remitted, and that.the sentence as thus 
modified be carried into execution. 

. . 
6. J:nclosed is a form of action designed to carry1into execut:i.on the 

foregoing recommend~tion, should it meet with your annroval. 

2 Incls. 
1. Record of trial 
2. Form of action 

.... ,.U61f llllll 

GCMO 87, 1 May 1946)-

THOMAS H. GREEN 
Major General , 
The Judge Advocate General 
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WAR DEPARTMENT 
Arrey Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. 

SPJGN-C.M 302850 · 

(71) 

UNITED STATES 

v. 

Second Lieutenant EIWARD T. 
MASTERSON (0-439462), F.ield 
Artillery. 

) 
) 
) 
) 
) 
) . 

) 

9TH INFANTRY DIDSION 

Trial by G.C .M., convened at 
Wasserburg, Germany, 31 Octo
ber 1945. Dismissal, total 
.forfeitures and confinement 
for ten (10) years.' 

------·---
OPINION of the BOARD OF REVIEW 

HEPBURN, 0 1 C0!-.1WR and MORGAN, Judge Advocates 

----------
l. The Board of Review has examined the record of trial in the 

c~se of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried ·upon the .following Charges and Specifi
cations: 

. . I 

CHARGE I: Violation of the 92nd Article o:f War. 
(Finding of not guilty). 

Specification: (Finding of not guilty). 

CHARGE II: Violation of the 85th Article of war. 

Specification: In that Second Lieutenant Edward T. llasterson, 
Battery A, 26th Field Artillery Battalion was, at or near 
Aschau, Germaey, on or about 19 September 1945, 1.'ound 
drunk while on duty as Battery Dlty Officer. 

CHARGE III: - Violation of the 95th Article of War. 

Specification: In that Second Lieutenant Edward T. :Masterson, 
Battery A, 26th Field Artillery Battalion, did, at Aschau., 
Germany, on or about 20 September 1945, with intent to 
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deceive Military Authorities collaborate with Staff' Ser
geant Calise J. Manceaux, Battery A, 26th Field Artillery 
Battalion, in preparing a statement and instructing Pri
vate William T. Tur!J,er., Jr • ., Battery A, 26th Field Artil
lery Battalion, to give the same statement., 'Which state
ment was in substance as follows: 

"That on 19 Septenber 1945, a report ns made to 
Sergeant Uanceaux at his Battery that a suspicious 
meeting was going on in a beer hall at Aschau, 
Germany,; that Sergeant Manceaux took a loaded pistol 
and proceeded to the beer hall with Private Turner,; 
that upon arrival _at the beer hall Sergeant Manceaux 
sent Frivate Turner for Lieutenant Masterson., the 
Battery llity Officer; that Lieutenant Masterson ar
rived and proceeded to search all ci. vilians present 
telling Sergeant Manceaux to take Karol Lamos back 
to the Battery for questioning by an interpreter; 
that lieutenant Masterson remained at the beer hall; 
that as Sergeant Manceaux. was proceeding to the 
Batter:y Karol Lamos jumped out of the vehicle causing 
Sergeant Manceaux to c,hase and shoot at Karol Lamos; 
that Karol Lamos disappeared into the night and Ser
geant Manceaux reported back to Lieutenant Masterson", 

or words to that ef'fect, which statement was made to military 
authorities by Private Turner although known by the said 
Lieutenant Masterson to be untrue in that there was no re
port made about or suspicious meeting in progress at the 
beer hall; that the pistol was procured by Sergeant Manceaux 
from Private Turner at the beer hall; that Karol Lamos was 
taken from the beer hall in the compaey of lieutenant 
Masterson for the purpose of being shot; that Karol Lamos 
was ordered from the vehicle., shot ·at and killed by Ser
geant Manceaux. 

CHARGE IV: Violation of the 96th Article of War. 
(Disapproved by reviewing authority). 

Specification: (Disapproved by reviewing authority). 

The accused pleaded not guilty to all Charges and Specifications and was 
f'ound not guilty of Charge I and its Specification but guilty of each of 
the other Charges and the Specifications thereunder. He was sentenced 
to be dismissed the service, to forfeit all pay and allowances due or to 
become due., and to be confined at hard labor., at such place as the re
viewing authority might direct., f'or ten years. The reviewing authority dis
approved the findings of guilty of' Charge IV and its Specification., approved 
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the sentence, and forwarded the record of trial for action under 
Article of War,48. 

(73) 

J. Evidence- for the prosecution: Early on the night of 19 
September 1945 the accused and Stai'f Sergeant Calise J. Manceaux were 
drinking rum in the latter's room. Private William T. Turner, Jr., 
entered and was engaged in conversation by the accused. The subject 
discussed was a .32 caliber Belgique pistol which Turner owned and 
which the accused desired to purcha~e. When Turner made it plain that 
he would not sell, the accused, who was acting as nity Officer, ceased 
h:!..s solicitation and directed him "to get the jeep" (R. 7, 29-31). 

Chauffered by Turner, the accused rode to the house of Silna 
Sofia, a Polish displaced person who ..as his "girl friend.• After " 
picking her up, they carried her to the Battery movie theater and, at 
the conclusion of the performance, conveyed her back to her home. As 
the accused went inside, Manceaux, who was drunk, •came out• and, 
stepp:iJlg into the jeep, directed Turner to proceed to the gasthaus 
Piglm.eir in Aschau, Germany (R. 7--8, 14, JO, 34, 36, 38, 48-50). 
Upon arriving there, Manceaux was about to order a "round of beer" 
for some of the civilians. present when he happened to glance into a 
small room in which there was a group of twelve to fourteen other 
civilians who "looked suspicious" to him. He immediately relieved 
Turner of his pistol an:i ordered him "to go for the [i.ccusei/ and 
ask him to come" (R. a,· JO, 37, 42). . 

The accused in the meantime, being a "bit drunk," had undressed 
and gone to bed \n Silna Sofia rs home. About fifteen or twenty minutes 
after he had dropped off to sleep he was awakened by Turner and given 
Manceaux•s message (R. 8, 10, 49). Without any hesitation the accused 
dressed himself in his "ODs" and accompanied Turner to the gasthaus. 
While Turner waited outside in the jeep, the accused joined Manceaux 
1n the small room. The first act of the accused was to order Joseph 
Hopfinger, one of the civilians present, to search the others. When 
Hopfinger was done, the accused checked everyone himself. Having com
pleted the second search, the accused undertook a third one. For 
this purpose he called back into the room a Doctor Karol Lamos, whom 
he had previously excused. The doctor became very excited and pro
tested that he had already had his papers checked twice. A heated 
argument ensued 1n the course of which the doctor declared that, •up 
until now I had a very high opinion of American soldiers, but I am 
certai~ changing this now." The accused retorted by addressing 
Lamos., who was a citizen of Czechoslovak, as "You Nazi.• When the 
doctor persisted 1n his recalcitrant atti tuda, the accused said 1n 
broken German, "I am very mad and if I want to I am able to shoot. n 
After provocatively urging the accused to •go ahead," Lamos finally 
•took out his papers in a very angry fashion and threw them on the 
table." The accused continued to check the papers of several other 
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civilians and then., referring to Lamos, instructed Manceaux in 
English "to take this one out and shoot him" '(R. 14-28., 30-31., 
37-39., 46). . 

The accused, Manceaux., and Lamos., entered the jeep and were 
driven by Turner for a distance of some three hundred yards. At this 
point the accused alighted and directed Turner to go where Manceaux 
desired and repeated his instructions to Manceaux to "take /j.a.roi} 
out and shoot him. n Without questioning the legality of this order 
Manceaux bad Turner drive another mile or mile and a half, told Lamos · 
to "get out., 11 followed him down the road on foot., and ti.red three or 
four shots in his direction. Reentering the jeep., Manceaux returned 
to the Battery with Turner (R. 9., 31-32., 34, 38., 41., 43-45). 

One of the bullets struck Lamos near the groin on his right 
leg and pierced the "big artery.n The noise of the shooting and his 
shouts soon brought help; but by the time medical treatment could be 
procured he had lost a tremencbus quantity of blood. He died shortly 
after being removed to a nearby farmhouse (R. 19-20., 50-51; Pros. Exs. 
2, 3, 4., 5, 6., 7). 

Turner described the accused as "under the influence o! 
liquor" (R. 11). Another witness stated, "1 would sey he made a 
slightly intoxicated impression" (R. 16). Another one testified, 
"I believe he had some liquor in him" (R. 24) Manceaux was too drunk 
himself to be able to say whether accused was drunk (R. 46). The 
Polish girl said he 11was a bit drunk" so she helped him to get un
dressed and to get ·to bed (R. 49). 

Upon learning the next morning of Lamos• death, the accused 
went to Mance aux and advised him that "we'd better make up a story-." 
A tale was promptly concocted which was summarized by Turner as follows: 

"* * * this soldier Gamed Thomai} came there and reported 
a suspicious meeting at the gasthaus in Aschau., so the Ser-
geant and myself went down there and after we got there the 
Sergeant sent me back after the Lieutenant and I went for 
the Lieutenant. . And after the Lieutenant came he and the 
Sergeant started checking the papers there. We came to 
this civilian and the lieutenant sent the Sergeant back to 
the Battery for interpretation., and just before we got to 
the Battery the civilian jumped out of the Jeep, and the 
Sergeant started after him, and the Sergeant had to shoot, 
but the civilian disappeared in the darkness" (R. ll). 

This version was impressed by Manceau.x and the accused., in turn, upon 
Turner., who repeated it to various military authorities (R. 11., 13., 
32-.34., 40-41). . 
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4. The accused, having been apprized of his rights as a witness, 
elected to remain silent. No evidence was offered on his behalf. 

5. The court recalled as its own witness Private William T. 
Turner, Jr., and asked him whether he had heard the accused direct 
Manceaux to shoot Lamos. The answer was in the negative (R. 55). 

6. The Specification of Charge II alleges that the accused, 
on or about 19 September, was "found drunk while on duty as Battalion 
D.lty Officer.n This offense was laid under Article of War 85. The 
Specification of Charge IlI alleges that the accused, on or about 20 
September 1945, did "with intent to deceive Military Authorities collaborate 
with Staff Sergeant CaliseJ. ~anceaux ***in preparing a statement and 
instructing Private William. T. Turner, Jr.** *.to give the same state
ment, which * * * was made to military authorities by Private Turner al
though !mown by the said f.i.ccuse£7 to be untrue * * *•" This was set 
forth as a violation of Article of War 95. 

The evidence is clear and uncontradicted that the accused 
was intoxicated to the extent that the full exercise of bis mental 
and physical faculties were impaired on the night of 19 September 1945 
while on duty as L'uty Officer. Such cond.i't.ion is drunkenness within 
the meaning of the 85th Article of War (MCM,1928, par. 145, P• 160). 
His condition when put to bed at Silna Sofia's home, his noisome an:i 
irrational conduct toward the civilians at the gasthaus, and the 
various descriptions of his condition given by the lrl.tnesses, all in
dicate his drunkenness. The Specification of Charge II has b€en sus
tained beyond a reasonable doubt. 

The same is true of the Specification of Charge III. Having 
regained sobriety the following morning and having learned the ghastly 
consequences of the night before, the accused sought to save himself 
or to save Manceaux by collaborating with the latter in the preparation 
of a false account of the events leading up to the slaying and by in
ducing Turner to present too false version to superior military 
authority. Obviously the fraudulent statement was designed to deceive 
and to mislead those assigned to investigate the tragedy. It was with 
no assistance from the accused that the truth was ferreted out and his 
duplicity revealed. No conduct could be more flagrantly unbecoming 
an officer and a gentleman (CM 249824,· Graves; C::X 'Z/7595, Rackin; ' 
CM 280840, Fischer). 

6. The accused is about 25 years of age, having been born on 30 
September 1920. War Department records disclose that he is a native 
of Worcester, Massachusetts,where he was graduated from high school 
and subsequently workea as a machinist. Having attended Citizens 
Militalj,· Training Camp for four sessions and having completed certain 
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extension courses., he was appointed., on 24 February 1942., a temporary 
second lieutenant in the Arn-l}'" or the United States. He entered upon 
active duty 14· March 1942. In May., 1944., and again in July., 1944, 
reclassification proceedings were recormnendad against him., but in 
each instance ha was reassigned and the proceedings discontinued. 

7. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally su!.ficient to sustain the findings of guilty and the sen
tence and to warrant confirmation thereof. Dis.'llissal is mandatory upon 
conviction of a violation of Article or War 95 at any time and upon con
viction of a violation of Article of War 85 in :t.ime of war. 

Judge Advocate. 

Judge Advocate • 

., Judge Advocate. 
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SPJGN-CM 302850 1st Ind 
Hq ASF, JAGO, Washington, D. C. 
TO: The Secretary of War 8 March 1946 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, 
there are transmitted herewith for your action the record of trial 
and the opinion of the Board of Review in the case of Second Lieu
tenant Edward T. Masterson (0-439462)., field Artille~. 

2. Upon trial by general court-m!!.rtial this officer was found 
guilty of being drunk on duty, in violation of Article of War 85; 
of collaborating with a non-cQmllli.ssioned officer in the preparation 
of a false statement and in instructing an enlisted man to give this 
statement, with intent to deceive military authorities, in violation 
of Article of War 95; and of fraternizing with a German civilian con
trary to orders, in violation of Article of ¥far 96. He was sentenced 
to be dismissed the service., to forfeit all pay and allowances due or to 
become due, and 'to be confined at hard labor., at such place as the re
viewing authority might direct., for ten years. The reviewing authority 
disapproved the Specification relating to fraternization., approved the 
sentence, and forwarded the record of trial for action under Article 
of War 48. · 

J. A summary of the evidence. may be fcund in the accompanying 
opinion of the Board of Review. I concur in the opinion of the Board 
that the record of trial is legally sufficient to support the findings 
as approved by the reviewing authority and the sentence and to warrant 
confirmation thereof. 

• · While serving as duty officer on the night of 19 September 
1945, at Aschau., Germany., accused began drinking rum and became 11a 
bit drunk." Upon being summoned by Staff Sergeant Calise J. Manceaux 
to investigate the presence of a group of civilians in a building ac
cused proceeded to have them searched three different times causing 
one of the civilians, Doctor Karol Lamos., to protest angrily. Staff 
Sergeant Manceaux testified that after a further exchange of words 
'With Doctor Lamos accused ordered him to be taken out and shot. Lamos 
was taken down the road in a jeep by Manceaux and Private William T •. 
Turner., ordered to get out, and then shot at several ti:re s by Manceaux. 
One o.f the bullets severed an artery in his leg and he soon died from 
loss of blood. The following morning accused and ~anceaux concocted a 
story to the effect that accused ordered Manceaux to take a civilian to 
headquarters .for investigation and during the trip the civilian jumped 
out of the jeep and Mancaaux fired several shots at him in a futile 
attempt to prevent his escape. Private Turner was instructed to tell., 
and did tell, the same story when questioned by military authorities. 
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In addition to the offenses of 'Which he was convicted ac
cused was tried for murder but was acquitted. His past record is not 
inpressive. On two occasions he was reconmended for reclassification. 
The sentence imposed is manifestly too severe for the offenses now 
standing against him and I accordingly recommend that the sentence 
be confirmed but that the fc-'°feitures be remitted and the confiooment 
be reduced to one year, that an appropriate United States Lisciplinary 
Barracks be designated as the place of confinement, and that the sentence 
as thus modified be ordered executed. 

4,. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation, should it meat with your approval. 

2 Incls 
l - Record of trial 
2 - Form of action 

( GCMO 9.31 l May- 1946). 

L .. J 
THOMAS H. GREEN 
Major General 
The Judge Advocate General 



WA 2 IEP AR'TIENT 
Arrr.y Service· Forces 

In the Office of '.i'he Judge' Advocate Gel}eral 
Washington 25, n. c. 

SPJGH - C1,,i 302851 11 APR 1946 

SEINE SECTION UNITED STATES ) 
) 

v. ) 
. THEATER SERVICE FORCES 
·, EUROPEAN THEATER 

) . 
captain JOHN E • 1\EDDIE ) Trial by G.C.M., convened at 

Paris., France., 18 October 1945.· 
Each accused: Dismissal and fine 
of $500. 

(0-1579278), and First Lieu- ·) 
tenant JAHES .FEBSTOCK (0-1592000),) 
both of Quartermaster Corps. )· 

OPU.'ICN of the BOARD OF FE VIEW . ' 
TAPPY, STERN and TIBVE'.!'HAN, Judge Advocates. 

l. The Board of Review has examined the record of trial in the case 
of the two officers named above and submits this., its opinion., to The 
Judge Advocate General. · 

2. Accused Weddle was tried upon the following Charge and Specifi
cation: 

j 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that Captain J~hn E. '\1EDDIE., Headquarters 
and Headquarters Totachment, 4506th Quartemaster Service 
Company, and First Lieutenant James ffiBSTOCK,4504th 
Quartermaster Service Company,· acting jointly, and in pur
suance of a common intent,did., at or near Paris, France., 
on or a bout 18 August 1945, feloniously take., steal and 
carry away four (4) watches and one (1) gold partial denture, 
all of.a total value of more than Fifty Dollars ($50.00),. 
the property of First Lieutenant .Amandus J. Boyer. 

Accused Rebstock v.as tried upon the following Charge and Specification: . 
CHARGE : Violation of the 93rd Article of War. 

Specification: In that First Lieutenant James !EBSTOCK, 4504th 
Quartermaster Service Canpany, and captain John E. YlEDDIE, 
Headquarters and Headquarters Detachment, 4506t.,h Quarter
master Service Company., acting jointly., and in pursuance of 
a canmon intent., did., at or near·Paris.,.France, on or about 
18 August 1945, feloniously take, steal and carry away four 
(4) watches and one (l) gold partial denture., all of a total 
value of more than Fifty Dollars ($50.00), the property of 
First Lieutenant Amandus J. Boyer. 
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Each accused pleaded not guilty to the respective Charge and Specification 
pertaining to him anci. each was found guilty, by appropriate exceptions and 
substitutions of the lesser included offense of wrongfully tald.ng the 
property desctibed in the S;?ecif'ication, in violation of Article of war 96. 
No evidence of p~evious convictions was introduced. Each·accused was sen
tenced to be cismissed the service and to pay a fine of $500. The reviewing 
authority approved each sentence, recanmended that so much of each sentence 
as involved dismissal be suspended and forwarded the record of trial for 
action under .Article of War 48. . 

.3. The prosecution introduced evidence to show that on 18 August 1945., 
First Lieutenant A. J. Boyer was in possession of four watches and a gold 
denture. :Before leaving his billet on the Island of St. Germaine, Paris, 
France, at 7:.30 p.m. that evening, he wrapped these five articles in a 
towel, placed them in a steel locker or lock box in his room and closed the 
padlock thereon (R.6,7,10). One of these watches had been given to Lieu
tenant Boyer by a sergeant; another watch (Pros. Ex.A) belonged to a Cap
t.ain Bruner, and the two remaining watches (Pros. Exs. B,C) and the denture 
(Pros. EX.D) belonged to Colonel Patrick H. Buckley. Colonel Buckley had 
given Lieutenant Boyer one of these two watches to -wear and the other watch 
and the denture -were to be taken to Germany by Lieutenant Boyer where he 
Tra.s to have the denture t1ade into·a ring for Colonel Eucld.ey and was to use 
the watch to pay for that work (R,7,8.,11,14). · 

Lieutenant Boyer returned to his quarters about 1:15 a.m. the following 
morning, 19 August 1945, and found that .-the padlock had been removed from 
his locker and that the four watches and the denture vrere missing although 
nothing else had been taken from the locker. He had given no one pennission 
to take these articles (R.8). 

' 
Both accused, Viho had been drinking, had epent part of the evening of 

18 August 1945 in Paris ,nth Mme. Suzanne Renno, a friend· of accused \'reddle. 
Accused Weddle remained with her at a hotel for the night, leaving the fol
lowing morning around ll:JO a.m. Soon thereafter, Mme. Renno left the 
hotel and as she walked along the street, both accused hailed her from a 
passing jeep and offered her transportation to her home. When they arrived 
at her home accused Rebstock gave her three watches and a denture -which he 
asked her to keep, stating that be and accused Weddle would call for them 
later (R.15-17). · 

Sometime the latter part of the morning of 19 August 1945, Lieutenant 
Boyer met the two· accused, mentioned his loss to them and they expressed 
their sympathy (R.9). An investigation had already been commenced and about 
ll:45 a.m. that morning, Agent Louis s. Ficocelli of the Criminal Investi
gation Division questioned the two accused, observed a picture of lfule. Renno 
in W3ddle 1s qW\rters, obt~ined her address and thereafter visited her, re
questing the watches accused Wedo.le had given to her. She promptly gave him 
three watches and a denture which ·were subsequently identified as·· a portion 
of the property taken from Lieutenant Boyer 1s locker (R.16,18-21). About . ' 
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4-p.m. that afternoon, both accused called Lieutenant Boyer into the latrine 
in their quarters,. told him that they had taken the watches and the denture 
as a joke and had thereafter lost one of the watches. Approximately two hours 
later three of the watches and the denture were· returned to Lieutenant Boyer 
(R,9,10). It was stipulated that the four "Watches arid the denture had a can
bined value in excess qf $50 (R.24). 

In a voluntary statement given by accused .R:,bstock, he stated that about 
2000 hours on 18 August 1945 he was playing cards with accused Weddle in 
their officers! barracks and that thereafter they entered Lieutenant Boyer's 
roo~ and, with a key furnished by accused Weddle, they opened a strong box 
and P~bstock removed four watches and a gold denture. Accused ~ddle took 
two o.f' the watches and accused Rebstock retained the rest of the articles. 
Thereafter they went to Paris, drank awhile and then fleparated, accused 
Weddle going to a hotel where his girl friend was lodged. Meeting again the 
next morning accused 1'ieddle informed accused Rabstock that he had lost one 
o.f' the watches, They then decided to give the remainder of the articles to 
Weddle' s girl friend to hold until they had an opportunity to talk to Lieu
tenant Boyer, Vlhen they took the watches and the denture they did iso as a 
joke intending to ;return th.a property to Lieutenant Boyer (R.22; Pros. Ex.E). 
The voluntary istatement given by accused Vteddle was similar to Rebstock'a 
in all .material respects (R.2.3J Pros. F.X,F). . 

4. The defense ottered evidence to show that both accused were 'ob
served playing cards on the afternoon or 18 August 1945 in their ofticerat 
quarters. They had a cognac bottle~ on the table which had about two inches 
of liquid in it (R,40). When they vere driven to Pari~ that evening their 
driver ob~erved that both had been drinldng heavily (R.4l), . 

. . 
Lieutenant Colonel Patrick H, BUckley, canmanding o!ficer ot both 

accused, teatit'ied he had always'!o\ll'ld them truthful (R,46), captain Robert 
T, Walker and Captain Clarence J, Heidke testified that they had almya 
found both accused to be honest, The latter"o!.ficer alao stated that accused 
'M,ddle was quite a practical joker (R,42-44), Colonel Buckley identi!'ied 
two of the watche& and the denture as his property. Ha had given one ot the 
watches to Lieutenant Boyer to·wear and had given him the denture to have a 
r1ni made therefrom in aermaey, the second watch to be used to par for 
.t'Hhioning the ring (R,47), • . 

~ Both accused elected to give sworn testimony alter thei~ rights had 
been fully explained, Accuaed ~ddle testi.t'ied that he and accused Rebatock· 
played card1 and drank a bottle ot cognac on the afternoon ot 18 August 1945, 
visiting tho Poat Exchange at intervals where they consumed about tour· beers 
apiece. Lieutenant Boyer vidted them 1everal timea du;-ing their game; ex
hibited 1:1ane ws.tchea ancl 1tated he had fi.t'toen mo:·e which he wao keeping in 
hi1 room prior to hi1 departure for Berlin. Becauie Lieutenant Boyer·had 
tho habit of belaboring a 1ubject to the annoyance ot tho5e about him, the 
two a.ooueed decided it would oo· a good joke on him it the watchea ·wu-o to 
di1appear, Had tho1 been aober, however, the1 would not havo contemplated . 
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such a scheme. Between 7:30 and 8:00 p.m. tha\ evening, they entered Lieu
tenant Boyer's room and saw a small lock box which had a Post Exchange lock 
on it. Accused,Weddle had a pass key which fit such type of locks. Un
locking the box they removed a towel in which four watches were wrapped. 
The testimony of a·ccused '\~ddle as to events thereafte.r transpiring was simi
lar to the pre-trial statements given by the accused. ~dclle admitted the 
episode did not seem humorous the next morning when he discovered he had lost 
one of the watches. He asserted that r.e gave the three remaining watches to 
1.fme. Renno to avoid discovery of them in his possession before he had an 
opportunity to explain the situation to Lieutenant Boyer (R.27-31). Accused 
Rebstock concurred in the testimony given by accused Weddle, stating also 
tlfat taking the watches was a joke ·which they would not have contemplated 
had they been sober (R.36,37). 

5. Lieutenant Boyer was recalled to the stand at the conclusion of 
the defense's case and he testified that he saw the accused playine cards on
the afternoon of 18 August,.exhibited one watch to them and mentioned that he 
had others in his possession which he was taking with him to Berlin (R.47,48). 

6. The proof amply demonstrated that the two accused, acting jointly, 
took certain property to which they v.ere n,1t entitled from the possession of 
Lieutenant Boyer without his parmission. Such an unauthorized taking, al
though the1~ may have been no intent permanently to deprive Lieutenant Boyer 
of this property, was an offense violative of Article of War 96 and lesser 
included of the offense charged (CU 219438, Tate, 12 BR 265, 1 Bull JAG 21, 
22; m 227743, YounGer, 15 BI:. 337, 1 Bull JAG 364). Although Lieuter..a.nt 
Boyer was not the owrl3r of the property taken he was rightfully in possession 
thereof and, accordingly, it was proper to allege the proprietary interest 
~s in ~in (MCM, 1928, par. 149,£; CH 244884, Tennant, 29 BH 63; CH 252981, 
Eames, 34 ER 229). The evidence amply sustains the court's findi.ngs of euilty 
as to each accused. 

7. Accused 1Veddle is 28 years of age and unmarried. Viar Iepartment 
records indicate that after attending college for two years he held various 
clerical positions from 1937 to 1941. He entered military service in }!.arch 
1941. After successfully completing the course of instruction at The Quarter
master School. Camp Lee, Virginia, he was camnissioned a second lieutenant 
on 25 September 1942. He was promoted to first lieutenant on 2 February 1943. 
Available records do not indicate the date of his promotion to captain. 

Accused FBbstock is 29 years of age and married. The only records avail
able on this accused indicate that he was inducted into military service at 
Fort Niagra, New York, 26. June 1942 and was corrnnissioned a second lieutenant 
on 14 1:ay 1943. 

8. After announcing the sentence of the court; the president stated 
that all members of the court recommended that so much of each sentence as 
involved dismissal be remitted in the event that the accused resigned for 
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the good of the service. Lieutenant Colonel Patrick H. Buckley, commanding 
officer of the accused, urged in a written recon~endation attached to the 
record of trial that so much of each sentence as involved dismis$al be sus
pended in view of the military qualifications and the.overseas records of 
each accused. He also personally appeared before the Board of Review on 
14 March 1946 and stated that he had independently investigated the matters 
serving as the basis of these Charges and was convinced that the two accused 
had intended nothing more than perpetration of an ill-considered practical 
joke on Lieutenant Boyer. 

9. The court was legally constituted and had jurisdiction of the 
accused and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion of 
the Board of :!i..eview the re cord of trial is legally sufficient to su,port the 
findings of guilty and the sentences and to warrant confirmation of the sen
tences. Dismissal is authorized upon conviction of a violation of Article 
of War 96. · 

~--e.4,44 ,d{ a:::2a,..,lz{z Judge Advocate. 

~~--.J , Judea Advocate, 

_ ____ Judge Advocate. 
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Hq ASF, JAOO, WJshington 25, n. c. 

'ID: The Secretary of war 

1st Ind 

MllY 'J rn46 

l. Pursuant to Executive Order No; 9556, dated May 26, 1945, there are 
transmitted herewith for your action the record of trial and the opinion of 
the Board of Review in the case of Captain John E. Weddle (0-1579278), and 
First Lieutenant James Iebstock (0-1592000), both of Quartermaster Corps. 

. 2. Upon joint trial by general court-martial these two officers 'Were 
foun9 guilty of wrongfully taking four watches and a gold denture from a 
third officer, in violation of Article of war 96. Each accused was sentenced 
to be dismissed the service and to pay a fine of $500, all members of the 
court recarJ;iending that so much of each sentence as involved dismissal be re
mitted in the event the accused resigned for the good of the service. lhe 
reviewing authority approved each sentence, recarmended that so much of each 
sentence as involved dismissal be suspended and forwarded the record of 
trial for action under Article of War 48. 

3. A sum.ary of the evidence may be found in the accompanying opinion 
of the Boaro of Review. The Board is of the opinion that the re cord of 
trial is legally sufficient to support the findings of guilty and the sen
tence arrl to warrant conf'innation of the sentence. I concur in that opinion. 

Turing the afternoon of 18 August 1945, while the two accused 11ere 
playing cards and drinking cognac in their billet on the Island of st. Ger
maine, Paris, France, Lieutenant A. J. Boyer sholled them at least one watch 
.and remarked that 'he had others which he "lfB.S soon taking to Ge rm.any. '.!hat 
evening, having consumed a substantial amount of liquor, the two accused re
moved four 1ra.tches and a gold denture .from Lieutenant Boyer's locker and 
took these articles to Paris with them. They spent the night in Paris and 
the following momine discovered that one of the four watches was missing. 
'lhe two accused then· gave the three remaining watches and the denture to 
Mme. Suzanne Benno, a friend of accused Weddle, from whom they were re
covered that afternoon by the authorities. The two accused fully admitted 
taking these articles but insisted they mre only perpetrating a joke on 
Lieutenant Boyer at a time when their better judgment was clouded as a 
result of the liquor they had consllllled. They contended that the following 
morning they realized the seriousness. of their conduct and gave the ,vatches 
to Mme. Renno to hold temporarily until they could explain the situation 
to Lieutenant Boyer. Apparently the court accorded credence to their con
tentions for they mre found not guilty of larceny as originally charged 
but guilty of a lesser offense involving no felonious intent pennanently 
to convert the property to their 01m use. Lieutenant Colonel Patrick H. 
Buckley, commanding officer of the two accused, appeared perscnally before 
the Board of Review on 14 March 1946 and on the same date conferred with 
me. He stated that he had investigated this matter independently, had 



concluded that accused intended nothing more than perpetration or an 111-
considered, practical joke, and urged that clemency be extended to each 
accused. 

In view or all the circumstances of this case, including the several 
recanmendations for clemency mentioned herein, I recamnend that the sentences 
be coni'inned but that each be canmuted to a reprimand and a forfeiture of 
$100 per month for three months and that the sentences as thus modified be 
carried into e:m cut ion. 

4. Inclosed is a form or action designed to carey the above recom-· 
mendation into effect, should such recanmendation meet with your approval. 

2 Incle 
l - Re cord of trial 
2 - Form o:t action· 

---------------( GCMO l.45 1 28 May 1946). 
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) 
) 
) 
) 
) 
) 
) 

co~.1UNICATIONS ZONE, EUROPEU! THEATER OF OPERATIONS 
v. 

First Lieutenant JESSEL. 
NOAH (0-566324), Infantry 

Trial by G.C • .M., convened at Marseille, 
France, 24 August 1945. Dismissal, 
total forfeitures and confinement· 
for two (2) yea.rs. 

,. 

------------------------------OPINION of the BOARD OF REVIEl'f 
KUDER, CARROLL and WINGO, Judge Advocates. 

------------------------------
1. The record of trial in the case of the off~cer named above has 

been examined by the Board of Review and the Board submits this, its opinion, 
to The Judge Advocate General. 

2. The accused was tried upon th~ following Charge and Specifications a 

CHARGEt Violation of the sist Article of War. 

Specification l t In that- 1st Lieutenant Jesse L. Noah, 19th 
Reinforcement Depot, then of' the 4165th Quarternaster Depot 
Company, knowing that his unit 4165th Quartermaster Depot 
Company was alerted for overseas movement, did~ without 
proper leave, absent himself from his organization and 
station at Ce.las, France from about 10 July 1945 to about 
22 July 1945.thereby wrongfully a.voiding shipment oversea.a 
With his organization. 

Specification 21 In that First Ueutenant Jesse L. Noah, •••, 
did, without proper leave, absent himself from his organiza
tion and station at Calas, France, from about 8 July 1945 to 
about 10 July 1945. 

He pleaded not guilty to·and was found guilty of the Charge and its Spe~ifica
tions. No evidenoe of' any previous conviction was introduced. He was sen
tenced to be dismissed the service, to forfeit all pay and allowances due or 
to beoome due, and to be confined at.hard labor for two years. The-review
ing authority approved the sentence and forwarded the record of trial to 
the Conuna.nding General, u. S. Forces, l!:urop ee.n Theater,'. for action under Article 
of War 48. Before action vta.s ta.ken by that officer his powers, statutory or 
othervdse, in so far as they pertain to oourts-ma.rtial, were terminated, and, 
in accordance with instructions from the War Department, the record of trial 
was forwarded to The Judge Advocate General for action by the confirming au-
thority or other appropriate action. · 

3. For the prosecution. 
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It was stipul~ted between the prosecution, defense and the acoused, 
that accused was in the military service of the United Stat~s on the dates 
of the alleged offenses and on the date of trial, that he wa.s a member of 
the 4165th quartermaster Depot Company during the period 8 July 1945 to 
22 July 1945, and that his organization on the date of trial was the 19th 
Reinforcement Depot (R. 6,7). 

A duly authenticated extract copy of the morning report of the 
4lo5th Quartermaster Depot Company for 9 July 1945 was introduced and re
ceived in evidence without objection, the pertinent entry thereon showing 
accused 11Fr -dy to AWOL 1700 8 July 45 11 (R. 7, Pros. Ex. 1). 

A voluntary written statement dated 31 July 1945 made under oath 
and s~gned by accused was admitted in evidence without objection (R. 8,9, 
10; Pros. Ex. 2). This statement may be summarized as followsa On or about 
30 May 1945 he was placed on Detached Service with the N~rseille District 
from the 54th Reinforcement Batte.lion. He stayed with the District Head
quarters for a.bout two weeks and then was sent by this headquarters to Arles, 
France to open and operate beer parlors. He remained on this duty until 1 
July 1945 when he received orders to report to the 4165th Quartermaster 
Depot Company at Ce.las Staging Area. The orders were issued by the 54th 
Reinforcement Battalion and he received a copy. He reported e.s ordered on 
2 July 1945 to the Commanding Officer of the 4165th Quartermaster Depot Company. 
The accused told the Cormna.nding Officer that he would like a transfer to the 
Marseille District and had already taken some steps to accomplish this. He 
then requested permUsion to go to Arles to speak with Captain Y/illis about 
the transfer. This permission was granted but it was not stated when accused 
was to return. Accused left on 3 July 1945; he did not return until 5 July 
1945. During the time he was away he worked with Captain Willis and Lieu
tenant Brandeau clearing up beer garde·n affairs which he had turned over. 
Accused ma.de other efforts to effeot a transfer and then on 8 July 1945 he 
left for Arles to effect the transfer a.rd cl~r his responsibility with 
reference to some receipts. His oomma.nding officer knew he was going to 
Arles because he had given him a ride to where he "caught" a ride to Arles. 
He worked on beer garden affairs between 8 a.nd 10 July and then returned to 
his unit. There he saw Lieutenant Berna.rd A. Barton (Executive Officer or 
the 4165th Quartermaster Depot Co. (R. 35)) and told.him he was still working 
on his transfer. lie· asked Lieutenant Barton if there was anything new but 
did not ask whether the unit was alerted because he had been told that it 
was when he joined the unit. He then returned to Arles the same day, where 
he remained until 13. July. During the time he wa.s there he worked on various 
accounts with which he previously had been charged. He· had explained to his 
commanding officer on 8 July that he had to straighten out these accounts. 
0n· 1_3 and 14 July accused talked with the Commanding Officer, ~rseille District 
and his transfer was arranged except for the concurrence or Major Johnson, 
Comm.anding Officer of the 4165th Quartermaster Depot Company. Major Johnson 
however had previously expressed his consent •. Qn 14 July 1945 he and Captain 
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Willis lef't f'or Lyon, Fre.nce, Accused notif'ied no ·one beforehand. On 15 
July accused oalled Major Taylor, Adjutant General, Delta Base Section, 
and was told the consent of' Major Johnson ha.d not yet been secured. .Ao-
ouaed then called the Ca.la.a Staging Area and left a message for Major Johnson 
to oall the Adjutant General. on these f'aota the accused believed his tranaf'er 
would be effected and was all but; completed. On 17 July or 18 July at about 
1700 hours accused received a telephone call f'rom Iqon District Headquarter, 
telling him to call Major Cunningham, Ca.las Staging .Area. He ma.de the call 
at about 1730 hours and was told to report back to his unit by 2400 houri. 
He lef't .Aimema.sse,, France, at 1800 hours.but was delayed on the way because 
of' a flat tire. He arrived at Arles _at 0400 hours 18 July •. From there he 
called the Ca.las Staging Area but could not get in touch with his unit. 
He then drove to the staging area but his outfit was not there. Next he 
went to the pier in Marseille but he could get no inf'or.mation concerning his 
unit there. He then returned to Arles and ainoe he could find no one to 
take the jeep back to Captain Willis he drove it to A.nnemasse, 1''ranoe. On 
23 July 1946 he reported to the Provo~t :Larshal at the Calu Staging Area 
(Pros. Ex~ 2). 

During June and July 1946, Captain Dnerson P. Willis was on duty 
with the Me11 and Billeting Section of' the larseille District Headquarters 
(R. 11). The accused, during the month of' ·.1une 1946 and until his transfer . 
to the 4165th Quartermaster Depot, was "on Detached Service from the Reinforce
ment Depot to Maraeille Diatriot" and wu under the command of' Captain i'iilli s 
(R. 1~, 18, 19). Accused "was in charge of' establishing alld operating a GI 
beer g~rden and beer parlors at Salon, St. l\uartin and Arlee" (R. 12). · 

Approxinately 26 .. l~ay 1945 First Lieutenant l!enry P. Brandeau waa 
.assigned to the Marseille Dietrict as "overseer" of' all, "GI" beer gardens 
under the_ };arseille District (R. 22). F.e was associated with accused from 
that date until the beginning of' July when he (Brandeau) "took over at Arles" 
(R. 22). Af'ter the#second OJ:' third of' July accused never worked with him in 
an of'f'icial ca.pa.Qi ty but he (Brandeau) did ask him "some_ questions pertaining 
to some items which were ·lef't" (R. 22). The time consumed amounted to "an 
hour or so togethern bu~ never amounted t'o "a f'ull-day" (R. 23 ). 

()n 13.July 1945. Captain Willis spoke to the executive officer of' the 
Marseille District about having the accused transferred from the· 4165th Quarter

. master Depot _to the -l!.arseille District and it "was agreed that a transf,r 
could be ef'f'eoted but that another -1<i-eutenant would have to be assigned in 

' /f.ooused •iJ place" (R. 17). 

On l4.July_l945, under orders. Captain Willis traveled to Iqon by 
jeep accompanied by accused who stated he "just wanted-_ to go along" (R. 13, 
18). The following day they proceeded to Bonne-sur-Menge (Annemasae) where 
they remained together until 17 July 1945 (R. 14,15). The accused w,.s not, 
to: the knowledge ot captain Willis• working on this trip: (~~ 18 ). At approxi• 
mately 1500 hours on 17 Julf 1945 Captain Willis was in "te1~phonio communication 
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with !ila.jor Robert c. Cunningham (Provost Marshal, Calas Staging Area), 
·where after some oonversation, Captain Willis "turned the telephone over 
t'o aooused 11 (R. 14, 24). About 10 minutes later aooused "left for 
}tarseille" (R. 15). Captain Willis next saw aooused about two days later 
when the latter returned to Bonne-sur-Menge (Annemasse), a.t Jlhich time ao
cused stated he had 11miss:ed his uni t 11 (R. 15, 16 ). Captain Willis did not 
"believe" that accused stated "he was unable to send the jeep baok with 
anyone else" (R. 16). The following day Captain Willis left by train for 
Lyon and acou.sed "drove down to l!.arseille-Calas 11 (R. 16 ). 

l.la.jor Cunningham testified that for a.bout a. week prior to 17 
July 1945 he had attempted to loCE1:_te acoused (R. 27). In the telephone 
oonversation on 17 July 1945 he told accused that accused '1was AWOL from 
his unit and had been since 8 July" and that according to his (1-jor 
Cunningham's) records, accused's 11unit was alerted for overseas shipment" 
(R. 25). He told accused to report to him not later than midnight that 
night, and further testified, "I told him that it was a. direct order to 
report back. I then· asked him if he understood what I had told him and 
also asked him if he understood what a direct order was and he answered 
that he did" (R. 25,26). Major Cunningham did not see accused until the 
latter "reported for duty" on 23 July f945 (R. 26). The Provost M:irshal's 
office remains open each night until mid.night (R. 26).' 

\ 

The 4165th Quartermaster Depot departed from the assembly area 
"on the way to the boat 11 at 0710 hours· on 19 July 1945 (R. :31,32J Pros. 
Ex. 3 ). · 

4. For the defense. 

Accused, after being apprised of his rights as a witness, elected 
to testify under oath (R. 32,33). He reiterated in substance the statement 
ma.de by him which was admitted in evidenoe. In addition he stated that he 
was never given any assigned duties in the 4165th Quarterma.ster Depot Company 
but did give "an hour lecture" on the first day (R. 36). He received notifi
cation of his transfer to the 4165th Quartermaster Depot Company by telephone 
and never received any copy of the orders (R. 37) •. During the early pa.rt of 
July he worked a.t Arles finishing up some matters he had left. He had to 
pay some civilian help, had to turn over about 50,000 francs, and had to make 
an inventory (R. 37,38). In the oourse of co~versation with Lieutenant Barton 
on 10 July 1945 he did ask him if ¥.ia.jor Johnson had preferred charges but 
nit was more or less a joke. When I drove up into the Company Area., Lieu
tenant Barton was standing outside of his tent polishing his shoes and in 
a joking manner. I said was I AWOL and he said, 'No'n (R~ 38,39). Although 
he was told Major Johnson was in his tent, he {accused) did not stop in: to 
see him (R. 40). He had no orders to go to Lyon but merely said to Captain 
Uillis that he would like to a.ooompany him and Captain Willis said he would 
be glad to have him along (R. 40). When Major Cunningham ordered him to be 
back by 2400 hours on 17 July 1945, he (aocused) told him he could not make 
it by 2400 hours (R. 44). It wa.s a.t that time Major Cunningham said• 11Thls 

' is a direot or.der am you will report here by 2400 tonight 11 (R. 44). It took 
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him one hour to travel from .A.nnemasse to Bellgarde and he had tire trouble 
shortly after passing Bellgarde which delayed'him three hours (R. 44,45). 
He arrived in Arles "about three or four in the morning" (R. 45,46 ). "ifuen 
accused reached the Calas Staging .ii.rea he went to Blook 11M" or 11N" and found 
the officers' tent and orderly room anpty, also equipment w~ich had been in 
the company area was gone (R. 46, 49 ). Major Cunningham had 11 told me to 
report to the 4165th Quartermaster Company" (R. 56 ). On 23 July 1945 he 
reported to Major Cunningham because it was the only place he could think 
of to ·go (R. 52). ,fuen he took the trip with Captain Wil~is, "it was not 
(his) intention to go A.IVOL11 beoause, at all times it was his understanding 
that the transfer would be effected (R. 36); he did not know that it was 
an unauthorized absenoe (R. 53). 

5. Rebuttal for the prosecution. 

1lajor William D. Taylor of the Adjutant General I s Seotion, Del ta 
Base Seotion, testffied taat he had a teleph..one oonversation with aocused 
on 15July 1945. Accused asked about the status of his transfer and was told 
that Marseille District had requested it but the consent of aocused's com
manding officer had not been reoei ved as. yet. Major Taylor then asked 
aocus ed to put his commanding officer on the phone. Accused stated he waa -
not calling from his organization but from another phone in the Cale.a Staging 
Area (R~ 61 ). · 

6. Specification 2 of the Charge alleges that aocused waa absent without 
leave from his organization azxl station at Calas, France, from about 8 July 
to about 10 July 1945. Specification 1 of the Charge alleges that accused, 
"knowing that his unit ••• was alerted for overs ea.a -movement, did, without 
proper leave, absent himself from his organization and station••• from about 
10 July 1945 to about 22 July 1945 thereby wrongfully avoiding shipment over
seas with his organization. 11 Both specifications were laid under Artiole of 
War 61. 

On or about 2 July 1945- accused was transferred to and reported 
for duty with the 4165th ~uart~rma.ster Depot Company, stationed at Calas, 
France. At that time he was advised that the unit was a.lerted for overseas· 
shipment.· Prior to 2 July he was on detached service to the Marseille District 
and had been trying to effect a transfer to that oommand and so advised his 
Collllllanding Officer on reporting to his new unit. Thereafter, with the approval 

.of the Commanding Officer, he continued in his efforts to effeot the transfer.· 
On 8 July he left his organization and prooeeded to Arlee, France. On 9 
July an entry was made in the morning report of his organization showing a 
change in his status from 11dy to AWOL 1700 8 July 45 11 • On io July he returned 
to his organization for a ffI'R minutes at which time he inquired of the Executive 
Officer thereof if his (accused's) Connnanding Officer had preferred charges 
against him. Upon reoeiving a negative reply he again departed from his or
ganization and returned to Arles. He remained in Arles until about 14 July 
on'whioh date he accompanied Captain Willis to Lyon and thence to Bonne-sur
Menge. On 15July, by telephone, accused inquired of an offioer of the 
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Adjutant General's Section, Delta. Base Section, concerning the status of his 
requested transfer. At that time he was advised that although the Mu-seille 
District had requested his transfer his commanding officer had not as yet 
given his consent. While at Bonne~sur-Menge, on 17 J4ly,. he received a 
telephone call from the Provost Marshal of the Ce.las Staging Area who &d
vised him that he was absent without leave from his organization and had 
been so sinoe 8 July. The Provost Marshal also advised accused that hi• 
unit was alerted for overseas shipment and ordered him to report to him 
not later than midnight of that night. The accused however did not report 
to him tmtil 23 July. On 19 July the 4165th Quartermaster Depot; Company 
departed from the assembly area. "on the way to the boat." 

The Boa.rd of Review is of the opinion the evidence clearly es
tablishes beyond reasonable doubt the commission of the offenses as alleged. 
The extract oopy of the morning report properly admitted in evidence and 
the other evidence of record shcrHs that except for a short period on 10 
July 1945 accused was absent without leave from his organization for the 
entire period between 8 July and 22 July 1945. It is also clear that the 
offense was aggravated by knowledge that his organization was alerted for 
overseas movement. At no time did accused assert he had express permission 
to be absent from his unit and in fact admitted he had no orders authorizing 
his absence. His only contention was that he did not intend "to go AWOL" 
and that at all times it was his understanding that his transfer would be 
effected. Obviously such a contention is without merit. Specifio intent 
is-not an element of the offense of absence without leave and proof of the. 
absence without leave alone is sufficient to establish guilt .(MCM, 1928~ 
par. 126~). 

7. War Department records disclose that this officer is 25 years of 
age, is married,. and is the father of' one child. He graduated from high 
sohool and attended Barding College for one year but did not graduate. In 
oi vilian life he was employed by the Standard Oil Com.pa.ny as an "Oil Field 
Tool Dresser" for approximately 4•1/2 years. He served in the Oklahoma 
National Guard from 14 February 1937 to 7 September 1938. He entered the 
service on 27 February 1940 and on 28 October 1942, upon subsequent attendance 
and completion of the prescribed course at the Army Air Forces Officer·Candidate 
School, he was appointed an:l commissioned a temporary seoond lieutenant in 
the Army of the United States. He was promoted to first lieutenant on 1 September 
1944. 

8. The court was legally constituted and had jurisdiction over the accused 
and of the offenses. No errors injuriously affecting th~ substantial rights 
of the accused were canmitted during the trial. In the opinion of the Board 
of Review the record of trial is legally sufficient to support the findings 
of guilty and the sentence and to warrant confirmation of the sentence. Dis
missal is authorized upon oonviction of a violation of Article of War 61. 

_u,'< ..... ~_.. .. ._..,· .... · ..,.--~~_..t..,,{;..:;;'Yf!.::..~----·' Judge Advocate 
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6 ~0.,.n..,._0 i..f'--l?<~/;....i,__..Ul3'..:....vvi.=-~·.11.....,0..__ ___ ., Judge Advocate 
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SPJGK - CM 302852 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. MAY 2 3 1946 

TO: The Secretary of War 

1. Pursuant to.Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your aotion the record of trial and the opinion 
of the Board of Review in the case of First Lieutenant Jesse L. Noah 
(0-566324), Infantry. 

2. Upon trial by general court-martial this officer was found guilty 
of absence without leave from 8 July to 10 July 1945 (Specification 2) and 
of absence without leave from 10 July to 22 July 1945 knowing that his unit 
was alerted for overseas movement (Specification 1), both in violation of 
Article of War 61. No evidence of aey previous conviction was introduced. 
He was sentenced to be dismissed the service, to forfeit all pay and allow
ances due or to become due, and to be confined at hard labor for two years. 
The reviewing authority approved the sentence and forwarded the record of 
trial to the Commanding General, U.S. Forces, European Theater, for action 
under Article of -~'far 48. Before action was taken by that officer his con
firming powers were suspended, and, in accordance with instructions from 
th~ War Department, the record of trial was·forwarded to The Judge Advooate 
General for aotion by the confirming authority. 

3. A summary of the evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board that the record 
of trial is legally sufficient to support the findings and sentence and to 
warrant confirmation of th~ sentence. 

I . 
On 8 July 1945 the accused absented himself without leave from his 

organiz~tion at Calas, France, and remained absent until 10 July 1945 on which 
date he returned to his organization for a few minutes and again absented 
himself without authority and remained absent until 22 July 1945. His unit 
departed fran the assembly area "on the way to the boat" on 19 July 1945. 
Accused had full knowledge that his organization was alerted for overseas 
movement. Such action on the part of an officer is inexcusable and cannot 
be condoned. I recommend that the sentence be confirmed and carried into 
execution. 

4. Consideration has been given to a letter from Ji.h-s. c. E. Noah, 
mother of accused, addressed to '.lhe Judge Advocate General, requesting 
clemency. 

5. Inclosed is a form of action designed to carry into execution the 
foregoing recommendation, should it our appro'Vl\l• 

3 Inols 
1. Record of trial 
2.· Form of action 
3. Ltr fr mother of acc'd 

to TJAG 

Major General 
The Judge Advocate~~_!. __ 

( GCMJ 198, 21 June 1946) • 
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WAR DEPARI\'lENT 
Army Service Forces 

In' the Office of The Judge Advocate General 
Washington, D.c. 

SPJGN-CM .3028 53 

) HEAIQUARTERS COMMAND 

(95) 

UNITED STATES ) UNITED STATES FORCES EUROPEAN THEATER 

v. 

Major LAWRENCE L. PETERSON 
(0-474517), Signal Corps. 

) 
) 
) 
) 
) 

Trial by G.c.M., convened at 
Frankfurt-Am-Main, Germany, 
21 August 1945. Dismissal. 

OPINION of the BOARD OF REVIEW 
HEPBURN, O'CONNOR and MORGA,N", Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case ,of the officer namd above and submits this, its opinion, to The 
Judge Advocate General. 

2. The acoused was tried upon the following Charge and Specifi
cation: 

CHARGE, Violation of the 95th Article of War. 

Specifications In that Major Lawrence L. Peterson, Signal 
Corps, Signal Division, United States Forces, European 
Theater (then Supreme Headquarters, Allied Expeditionary 
Force)., APO 757, United States Army, was, at Franklurt
am-Main, Germany, on or about 12 July 1945, in a public 
place, to wi:t,.1 SHAEF Officer Mess, drunk and disorderly 
while in uniform. 

He pleaded not guilty to, and was found guilty of, the Charge and Speci
fication. No evidence was introduced of any previous conviction. He was 
sentenced to be dismissed the ,service. The revielling authority approved 
the sentence and forwarded the record of trial for action under Article 
of War 1;3. · 

3. Evidence for the prosecution: About 1:00 a.m. of the morning 
of 12 July 1945 the accused, dressed in his military uniform, entered 



the rear portion of the I. G. Farben building, Frankfurt, Germany, 
where the Officers' Mess Hall and Snack Bar was located and, approaching 
three or more Gennan women -working there as charwomen, offered them 

· cigarettes, cpened his trousers and with one hand made a gesture of 
pleying 'With his privates and with the other beckoned to one of them 
to enter the washroom. He also tendered tbam some money (R. 6-7, 
18-19). One of the women told him to go home and led him to the door 
(R. 15). He persisted in returning. Som of the women complained 
(R. 19) to an American soldier on duty in the Snack Bar as a n shift 
leader" (R. 22); 'Who upon investigating saw accused,indecently ex
posed, with the Gem.an women, and persuaded him to go into the Snack 
Bar where he drank some coffee and £ell asleep (R. 23-24). Shortly 
thereafter accused procured his hat and left (R. 24, 28). He caused 
no· disturbance in the Snack Bar (n.. 24, 26). That he was drunk was 
shown by all the evidence and admitted by his counsel (R. 19, Z3, 27). 
The building in which the incident occurred was a "public place for 
officers" (R. 22). 

4. In defense Lieutenant Colonel J. D. Haight and Colonel W. M. 
Mack testified that they each had known the accused for mappreciable 
length of time, had successively acted as his commanding officer, and 
considered him an excellent officer with a reputation and character 
of the highest (R. 29,30). The accused, having been advised concerning 
his rights as a witness, elected to testify in his own behalf (R. 32). 
He entered the service 22 June 1~42 in the grade of Captain. In civil 
life he had been an economic statistician for the Illinois Bell Tele
phone Company for twelve years and was married. After serving in the 
Office of the Chief Signal Officer in Washington, D. c., he went over
seas 25 May 1944. On the evening of ll-12 July he had been drinking 
and went from his billet to the Snack Bar .;.. four or five blocks 
away - to get a cup of coffee. After drinking his coffee, he located 
his hat and left (R. 32-34). He denied making any suggestive motions 
to any women. He recalled offering some cigarettes to some women 
working "around there" but could not identify. tbam (R. 34). He did 
not create any disturbance although he was under the influence of liquor 
(R. 35). He denied committing any indecent acts. He did fall asleep 
over his coffee and might have waved his hand to the women (R. 36). 

5. The accused has been found guilty of being drunk and disorderly 
in a public place while in• uniform in violation of Article of War. 95. The 
evidence clearly established and the accused admitted that at the time and 
place alleged in the Specification he -was drunk while in uniform. Two 
German women testified that while drunk he indecently exposed himself" and 
ma.de indecent proposals to them. He denied such conduct but was rather 
hazy regarding his actions. An American soldier· who led him away from 
the '!omen observed that his trousers were open and his privates exposed. 
Being grossly drunk and oonspicuously disorderly in a public place is 
an instance of a violation of Article of War 95 {MCM, 1928, par. 151, 

2 



page 186). The court has resolved the issue of fact thus raised con
cerning his <iisorderly conduct against the accused. We can find no 
good reason for disturbing this finding. It is supported by the weight 
of the evidence.· The conduct described by t~e female witnesses was 
clearly such as to dishonor and disgrace him·personally as a gentleman 
and seriously" compromise hi·s position as an officer. We have no diffi
culty in reaching the conclusion that the accused's conduct violated 
the standards set in the 95th Article of War for an officer and a 
gentleman (CM: ETO 7585., Manning; CM 2492ll., 32 BR 55). An officers• 
club is a public place (CM 207887., 8 BR 377). 

6. War Department records show t.hat the accused is 39 years of 
age and married. He graduated from high school and the University of , 
Iowa where he received degrees 0£ A.B. and M.A. For a period of twelve 
years he was employed as statistician by the Illinois Bell Telephone · 
Compaey-. On 26 May 1942 he was commissioned Captain., AUS., and assigned 
to the.Sif;IlB.l Corps for duty on 22 June 1942. · On 15 June 1943 he was 
promoted to the rank of Major. He was awarded the Bronze Star :Medal 
for meritorious service in connection with military operations from 
20 May 1944 to 8 May 1945. 

' 7. The court was ·legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings and sentence and to 
warrant confirmation thereof. Dismissal is mandatory upon conviction 
of a violation of Article of War 95. 

Ali/1 loAvl jJ I A~ ~ Judge Advocate. 

~ Judge Advocate. 

~c:;_;.::.,,::...-.;..:;.:--:..=..:~=;..!:,~+ Judge Advocate. 
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SPJGN-C11 302853 1st Ind. 2 O FEB 1946 
Hq ASF, JAGO, Washington, :C. C. 
TO: The Secratary of Wc.1r 

1. Pursuant to Executive Order No. 9556, dated 26 iiay 1945, 
there are transmitted herewith for your action th3 record of trial and 
the opinion of the Board of H.eview in the case of .iiajor Lawrence L. 
feterson (0-474517), Signal Corps. 

2. Upon trial by general court-r.art.ial this officer was found 
guilty of bein/ drunk and disorderl.y in a public place while in uni
forr:a in violation of Article of War 95. He was sentenced to be dis
missed the service. The reviewing authority-approved tha sentence and 
forwarded the record of trial for action under Article of War 1$. 

-
3. A summary of the evidence may b.e found in the accompanying 

opinion of the Board of Review. I concur in the opinion of the Board 
that the record of trial is legally sufficient to support the findings 
and sentence and to warrant confirmation thereof. 

Shortly after midnight the accused, in uniform, entered the 
r:3ar of the I. G. Farben Building in Frankfurt, Germany, where the Offi.-. 
cars I Mess was located. He was drunk. Several German charwomen were 
employed there. Accused approached them and opened his trousers, offered 
them cigarettes and money and beckoned one of them to enter the wash 
room with him. He was led away by an enlisted man who observed his open 
trousers and indecent exposure. · 

In view of his previous excellent civilian and military record 
and-his award for 11Britorious service of the Bronze Star Medal, I re
comrrand that the sentence be confirmed but com:nuted to a reprimand and 
a forfeiture of $50 of his pay per month .fur three months and that the 
sentence as thus modified be ordered executed. 

the 
4. Inclosed is a fonn· o.f action designed to carry into execution 

foregoing recommendation, should i: me?Jdti ~7 approval: 

l__U'\' ~ 
2 Incls 

1 - Record of trial 
2 - Fonn of action _________________ ., _______ _ 
( GCMO 531 6 March 1946)• 

• THOMAS H. GREEN 
Major General 
The Judge Advocate General 



·_,-AR DEPAR'TI::ENT 
ArmJ' service Forces 

In the Office of The Judge Advocate General 
Washington 25, D. c. 

SPJGH - Cl.! .302·g,;4 

UNITED STATES 83d INFANTRY DIVISION 

(99) 

v. 

Second Lieutenant KEN!~TH N. 
JUHL (0-2005342), Inf.3:ntry. 

) 
) 

j 
) 
) 

Trial by G. c.~,!., convened at 
Linz, Austria, .3 December 1945. 
Dismissal and total forfeitures. 

OPINION of the BO!J'..D OF REVIEW 
TAPPY, STERN and TRE~ETHAJlr, Judge Advocates. 

l. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHATIGE I: (Nolle Prosequi entered by direction of the 
reviewing authority). 

Specification: (Nolle Prosequi entered by direction of 
tJJ.e reviel'ling authozi ty). 

CPc.A.!1GE II: Violation of the 93d Article 0£ War. 

Specification l: (Findings of not guilty). 

Specification 2: In that Second Lieutenant Kenneth N. Juhl, 
Company B, 329th Infantry, did, at or near Paesau, Gennany, 
on or about 24 August 1945, with intent to do him bodily 
hann, canmit an assault upon Johann Hittermaier., by pointing 
at him a dangerous "Weapon, to wit, a pistol. 

Soecification 3: In that Second Lieutenant Kenneth N. Juhl,, 
· Company B, 329th Infantry, did, at or near Passau, Gennany, 

on or about 24 Aueust 1945, with intent to do him bodily 
harm, commit an assault upon Joseph Schane, by pointing at 
him a dangerous weapon, to wit, a pistol. 

Accused pleaded not guilty to Charge II and all Specifications thereof, 
was found not guilty of Specification l of that Charge and guilty of the 
Charge and of Sf:B cifications 2 and 3 thereof. No evidence of previous 
convictions was introduced. Accused was sentenced to disndssal and total 

• 
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forfeitures. The reviewing authority approved the sentence, forwarded the 
record of trial for action under Article of War 48 and recommended that so 
much of the sentence as involved total forfeitures be remitted. 

3. On 24 August 1945, in preparation for a co~pany party to be held 
the follo'Wing day, accused accompanied by two enlisted men, Steinhaus and 
Shoemaker, -was driven in his jeep to the tovm of Passau, Germany (R.6,?). 
There they knocked on the door of a house, asked for wine and accused and 
his two companions then proceeded to the cellar carrying G.I. cans. Tald.ng 
a hose they siphoned some 225 liters of cider into ten G.I. cans and into 
a barrel which they then carried off with them (R.?,8,22,24,27). The cider 
was owned by Johann Schambach and he and his son, George Schambach, were 
present during these proceedings. They told accused not to take all of 
the cider but just as much as they could. drink. Johann Schambach did not 
try to prevent the removal of the cider because accused was armed with a 
pistol. Bafore accused left this house, the t'WO Schambachs and a friend 
of theirs who was present were each given a -cigarette (R.9,25-28). 

After leaving the Schambachs, accused and his companions then vis;ited 
another house wh:!re they obtained more cider (R.10). In the meantime, two 
local policemen, Ki.ttermaier and Schane, were informed of accused's where
abouts and eoing to the cellarway of the second house they peered dov,n it 
and, according to Fittermaier, called "police" as accused and :t,is com
panions were ascending the cellarway with their newly acquired cider (R. 10, 
29). As to events then and thereafter occurring there is disparity between 
the testimo~r of Steinhaus, the soldier, and Mittermaier, the policeman. 
'lherefore, th3 testimony of each is hereafter swnmarized separately. 

According to Steinhaus, 1ti.ttermaier and Schano pointed rifles at 
accused and him as they ascended the cellar stairs. · Reaching the landing 
accused took their rifles and removed the amnrunition therefrom. Neither 

· Mitte:rma.ier nor Schano wore "any snecial kind of uniform" nor did steinhaus 
• I 

- notice any armband worn by them (R.l0,16). Thereafter Mittermaier.and Schano 
wer~ ordered intc, the trailer attached to accused's jeep and were drj,ven 
several miles down. the road where the party halted. Accused motioned the 
two policemen fran the trailer and he and steinhaus conducted them a short 
distance into the woods bordering the road 'Where accused asked them for 
the numbers of h:i.s jeep that they had taken. 'When they stated they had 
no such numbers accused drew his pistol from the holster and pointed it at 
the ground, "pulled the magazine out and put the magazine back in again 
and they were willing to give us the numbers at that time" (R.11-13). The 
two policemen then handed over a piece of paper on which they had written 
the numbers of accused's jeep and accused and Steinhaus then left the scene. 
The driver of the jeep had seen them take the numbers earlier and had so 
reported to accused (R. 13,19,21). 

According to Mittennaier after he and Schano called "police" down the 
cellarway, accused ascended the steps with two soldiers bearing a.I. cans 
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containing cider and when four or five steps from the landing, accused drew 
his pistol. Thereafter the two policemen exhibited their "passes" from the 
police force to accused and he stated nno good11 as he pocketed them (R.29). 
In addition to the "passes" the two policemen wore armbands to identify them 
as police. They had been er.iployed as civilian police and anned with rifles 
since 7 Hay 1945 (R.31,32). Accused next took their rifles, removed ·the 
a:nriunition therefrom, placed the rifles in a comer and instructed the police
men to enter the jeep's trailer. After driving a distance the jeep was stopped 
and the two policemen were instructed to alight. Accused then drew his.pistol 
and led the two policemen into the woods bordering the road with one of the 
soldiers following in the rear. Eventually the tvro policemen mre halted 
against a cliff and accused stood a few meters from them pointing his pistol 
at them as they beseeched him not to shoot. Accused then asked them for the 
jeep numbers they had -written dov.n. In accordance with instructions they had 
received from the occupation troops, these two policemen had previously made 
written note of the numbers of accused's jeep. Acceding to accused's demand 
Mittermaier tore a page from his notebook and handed it to accused who then 
left the scene after warning the two policemen to say nothing or the incident 
(R.30-32) • 

In a voluntary statement made by accused anda:hnitted in evidence, he 
described his meeting with the two policemen and his disarming of them. He 
then described events thereafter occurring as follows (R.33; Pros. Ex.2): 

"So I threw the.rounds-of ammunition out of the door 
and set their rifles in a corner and mentioned for them 
to get in the trailer in which they did. Then the driver 
told ma that they had talren do'Wl'l the number of the jeep 
so I told him to drive avra.y. l'e 198nt about five or 'six 
miles, I told the driver to stop and I got out and motioned 
for them to follow me and they did. Then Steinhaus follo'Wed 
them. ~ walked about 30 or 50 feet into the woods. I 
stopped- and had steinhaus ask them for the numbers which 
they had talren. Steinhaus told me that they said they 
didn't have them. So then I took my pistol out of my 
holster and took the magazine out and put.it back in again 
and had Steinhaus ask them again for the numbers. Then 
they gave the numbers up immediately to steinhaus. I 
took the paper with the numbel."s on it and read them. I 
then gave it back to Steinhaus and told steinhaus to tell 
them to shut up and take off. '.Ihen I and Steinhaus walked 
back to the jeep and steinhaus asked what he should do 
with the numbe!'S. I said, 1Tear them up or thro,, them 
away•"• 

4. After having been advised of his rights accused elected to give 
swor_n testimony in his own behalf. Ha testified with respect to the visits 
to the two houses 1¥here cider was obtained with the tacit consent of the 
occupants and then stated that as they were ascending the cellarway of the 
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second house they -were accosted by two civilians who pointed rifles at them. 
Accused took the rifies., removed the arm1unition and motioned for the two 
civilians to enter the trailer of the jeep. The driver of the jeep then 
told accused the two civilians had taken too numbers of the jeep. After 
driving some four or five miles, the jeep was stopped, accused motioned the 

· two civilians to acccmpany him a short distance from the road and tr.ere he 
asked them for the jeep's numbers (R.34.,35). His testimony thereafter is as 
follows (R.35): 

tr'fhey said they didn't have them. I took my pistol 
out, took the magazine out and put the magazine back in 
and put the pistol in my holster. Then they came across 
with the numbers so I just told them to shut up and take 
off and . we ?1ent back to Hengersburg. '' -

' 
Accused admitted he took the civilians in the trailer because he wished to 
get tha jeep numbers from them (R.36). He denied knowing they were civilian 
policemen or that they wore anything to identify then as such although he did 
not ask them 1Vhy they possessed rifles (R.36,37). He claimed he drew his 
pistol in the woods, removed the magazine only as a routine check to see if 
the pistol was loaded and pointed it at the ground as he did so (R • .35,37,.38). 
P.e had previously examined his pistol at drill that morning and it was un
loaded. He had not loaded any ammunition in it thereafter (R.38). He further 
testified that he entered the service on 8 March 1939, served in the European 
Theater of Operations with the 99th and 83d Divisions and received a battle 
fielld camnission on 23 January 1945. 'He was awarded the Bronze star, Silver 
Star, Good Conduct Ribbon., Pre-Pearl Harbor Ribbon and Euroi:e an Theater of 
Operations Ribbon (R.35) • 

Accused was reputed to be an excellent, courageous soldier and because 
of his soldierly qualities and leadership ability he was awarded a battle 
field commieeion along with several other enlisted men (R.39,40,42). 

Te chnicia.n Fourth Grade Paul E. Shoemaker, one or the enlisted men 
accompanying accused on this trip, testified that the two civilians pointed 
their rifles at accused as he came up the cellarway and that they wore no 
armbands to identify- themselves as civil policemen (R.44,45). 

5. Accused is charged in separate Specifications with assault with 
intent to do bodily harm with a dangerous vieapon. The assaults occurred 
when accused leveled his pistol at two civil policemen and demanded that 
they hand over written memorandum they had made of the number of his jeep. 

To constitute the offenses, alleged, the weapon invplved must have been 
used in a manner likely to prod·i..oe death or great bodily harm (MCll, 1928, 
l.l.9m). The authorities are almost unanimous· in holding that an unloaded 
pistol leveled as a firearm is not lj_kely to produce such a result and, 
accordingly, it is not a dangerous weapon (Price v. u.s., 156 Fed. 95o;ca.-9th, 
1907; CM 242706, Preziosi, 'Z7 BR 147 and see 7 4 ALR 1206 for collection or. 
cases). There is no evidence in this record or trial to show that accused's 
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pi8tol was loaded when he pointed it at the two policemen •. Accused testified 
that the pistol was not loaded and had not been loaded at any time during the 
day in question. if the burden be upon the prosecution to establish, as one 
of the essential ele:r;ients of its case, that the firearm waw loaded, clearly 
it has failed' to discharge that burden. Accord.tngly, we must consider whether 
or not such burden reste!f upon the prosecution. 

Qu.r research has uncovered no Federal ~senor any opinion of this 
office on this question. Turning to the other jurisdictions w.i. thin this 
country, we find a di verge nee of opinion. Certain jurisdictions follow the 
rule that, since in criminal cases it is incumbent upon the prosecution to 
estaolish all of the essential elements of the offense, the burden is upon the 
prosecu'tion to establish that in fact the firearm was loaded; other juris
dictions have.adopted the rule that there is a presumption that the firearm 
was loaded; and still other jurisdictions have adopted the rule that, at 
least where a threat to shoot accompanies an aiming of a firearm, the burden 
is on the accused to establish that the gun was not'loaded (See cases colkted 
in 15 LRA (NS) 1274; 41 I.RA (NS) 181; 42 LRA (NS) 975; 74 ALR 1206; 4 Am.Jur. 
p. 180; Montana. v. Barry, 45 Mont. 598, 124 Pac. 775). The cases establishing 
the last rule, i.e., that the burden of proof is upon the defendant, do not 
satisfactorily delineate the extent of the rule since they do not clearly 
reveal whether the accused must establish by a preponderance of the evidence 
the fact that the firearm was unloaded or whether accused need only introduce 
sufficient evidence to raise a reasonable doubt on that question (See cases 
collected in 42 I.RA (NS), note p. 975 and 74 ALR 1206). 

As n already have stated if the first rule be applied, i.e., that the 
burden is upon the prosecution to e stablish that the firearm was loaded, the 
prosecution here has• failed to sustain that burden. We are· compelled to ob
serve at this point that this first rule seems to us the most salutary one 
since, as the court remarked 1n Montana v. Barry, ·supra, that rule alone is 
consiste~t 'With the principle universally recognized in our law that the 
burden of establishing beyond a reasonable doubt all essential element.so£ a 
crilllina.l offense rests.upon the prosecution. 

Those cases adopting tha presumption rule seem to base the rule on the 
theory that, when evidence· is introduced to show that a firearm is leveled 
at another and its use es a firearm threatened, such facts warrant a pre
sumption that the "Weapon was loaded (See cases collected in 15 LRA (NS) 1..274; 
41 I.RA (NS) 181; 42 LRA (NS) 975). such a presumption deduced from the 
establishment of particular facts is not evidence nor is it irrebutable; it 
is merely a rule of evidence which dispenses with proof of the thing presumed 
"unJe ss sanething in the testimony- suggests a doubt of the existence of tha 
presumed fact" 1n which event the prosecution must then move forward 'With 
the burden of proof to establish existence of the orginally presumed tact 
(\'lharton's Criminal. Evidence, 11th ed., Vol. l, P• 7a;79r. Here accused 
testified that the pistol was unloaded and th9 prosecution introduced no 
evidence to controvert that testimony. Furthermore, undisputed evidence 
reveals that when accused first met th3 two policemen he relieved them of 

- 5 -

http:element.so


(10,.) 

their loaded rifles without encountering objections or resistance. When 
he escorted them into the woods accused led the procession, followed by the 
two policemen and then by an enlisted man who was unarmed so far as the evi
'dence reveals. It is quite apparent that these policemen, holding their office 
under the authority of our occupation forces, were in awe of accused presum
ably because of his position with our forces and were content to obey his com
mands even when he brandished no weapon at them. Such behatlor is understand
able under the circu.'llstances. '!he entire situation was one where mere ex
hibitions by accused of an unloaded pistol, although not known so to be by 
the victims, would have probably produced accused's desired result. The least 
that can oo said of t:tiis evidence as to the surrounding circumstances is that 
it is not inconsistent with accused's testimony that the pistol was unloaded. 
Applying the presumption rule to this case, it is our opinion that sufficient 
evidence.had been introduced to su__ggest a reasonable doubt of the existence 
of the presumed fact and the presumption, therefore, was rebutted as a matter 
of law. The burden then fell upon the prosecution to establish evidentially 
that the pistol in fact was loaded and that burden it failed to sustain. 

The third rule which places the burden upon accused to establish that 
the pistol was unloaded is difficult of application. As stated above, it is 
not clear from the cases whether it be enough for accused to introduce such 
evidence as raises a reasonable doubt that the pistol was loaded or whether he 
must establish by a preponderance of the evidence that it was unloaded. In 
any event, we are of the opinion that; irrespective of other jurisdictions, our 
military jurisprudence should be extremely hesitant before embracing the pre
ponderance-of-evidence construction since in net effect it places upon an 
accused the burden of establishing his innocence by a preponderance of evidence. 
Such a rule is repugnant to Ollr"universa.l presumption of innocence and to our 
equally 1'1811 recognized proposition that the prosecution must establish by 
proof beyond a reasonable doubt an accused's guilt of all essential elements 
of an offense charged. The inherent evil or this construction becomes ob
vious when we consider that the rule only oomes into play when no shot is 
fired from the -weapon. In many such cases an acrused may leave the scene 
unapprehended. Tmis, he alone will lmow whether or not the weapon was loaded 
and although he truthfully testifies that it was 'unloaded, he may nevertheless 
find himself 'convicted or a heinous offense without there being any evidence 
to disprove his testimony. i\e will only recomend the adoption of a con
struction leading to such a result after our jurisprudence abandons the pre
S'Jmption or innocence. Ii' this third rule, on the other hand, be construed to 
mean that the burden is upon the accused to introduce sufficient evidence to 
raise a reasonable doubt that the pistol was loaded, and parenthetically we 
can _offer no sound legal reasons for the adoption of Sl.\.Ch a rule, nevertheless 
we a.re of the opinion that such burden has ~een here discharged by acrused. 

In this case 111e are privileged to weigh the evidence presented to the 
court (CM 1527<:J"/, MCM, 1928, note p.216). When we consider the behavior of 
the two policemen in unhesitantly pennitting accused to relieve them of their 
rifles, in entering the jeep trailer and thereafter obediently following 
accused through the roadside woods, it.seems quite apparent that at least up 
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to too time they were asked for the memorandum, accused1s official position 
rather than a show of armed force compelled tooir compliance with his orders. 
Having exhibited such an unresisting attitude, accused could mll have con
cluded that too mere brandishing of an empty side ann would frighten his two 
victims into co:r.ipliance with his directives. H:I was seeking to- intimidate meek 
and pliant, not courageous or violent, individuals. ·Thus, as 199 have already 
sAid, there is no inconsistency betmen the other evidence in this record and 
accused's contentions that the pistol was unloaded. Vie are canpelled to con
clude that upon such a state of the record there exists a very substantial doubt 
that the pistol was in fact loaded. 

In view of the foregoing we are of the opinion that the record of trial 
does not sustain the findings of guilty of the offenses charged. Further, it 
does not sustain .findings or guilty of the lesser offense of assault with intent 
to do bodily harm. No bodily harm can be inflicted when an empty firearm is 
presented as a firearm at another. Slch an a:et is clearly done not with the 
intent of inflicting bodily harm but with the intent deceitfully to place 
another in fear of such non-existent hazm. Proof of the latter intent is in
sufficient to establish the requisite intent. This lesser offense is only 
established by proof that when the assault occurred the accused entertained the 
concurrent intent 1n fact to inflict bodily ha.rm by the aesaul.t (MCM, 19281 
par. 149!!.) • 

However, it is clear the.t the two policemen believed the pistol to be 
loaded and that when accused presented it at them they ,mre placed in fear. 
Accordingly, accused's con~ct dOEls constitute a criminal simple assault(~ 
v. U.S. 156 ;Fed.950-CCA 7th-l907), and the evidence sustains so much of the 
findings of guilty as involve findings or guilty- of that lesser included offense. 

6. Accused is 24 yea.rs of age. War Department records show that he com
!)leted nine grades or public schooling. From 1936 to 1938 he farmed with his 
father. On 8 March 1939 he enlisted 1n the Regular Arm3' and eventually rose · 
to the grade or technical sergeant. On 23 January- 1945 while serving nth 
the First United States A:rmy he was awarded a battle field commission as a 
second lieutenant. He •s anrde d the . Sil wr star for gallantry 1n a ction 
1n that, imile a technical sergeant, he manned a machine gun that had beel'l 
abandoned in a forward position, commenced tiring at enemy' infantry- 1".ho "Were 
following in the_ nke of enemy- tanks and eventually moved the gun from its 
emplacement to exposed ground where he continued tiring for sane thirty minutes,· 
killing sixteen of the enemy. The enemy tanks were eventually forced to nth
draw because of loss o.1' supporting infantry-. He ,w:as also awarded the Bronze 
Star Medal .t'or heroic action in that when his squad was pinned dO'ffn a.t a river 
crossing by enemy fire .t'ran a bridge tower, he crawled some forty- yards along 
the bridge exposing himself to enemy fire, knocked out the emeey ms.chine ·gun 

. with a bazooka and thus pezmitted his squad to continue their mission. 
- . -

7. Four or the five members of the court urged that clemency be accorded 
accuBed because his record showed him to be an excellent canbat soldier who 
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had faithfully served his country- prior to the instant offenses. The fifth 
member of the cqurt agreed with these sentiments but was not available to 
sign the clemency request. 

s. 1be court was legally constituted and had jurisdiction of the accused 
and the offenses. No errors injuriously affecting the substantial rights a£ 
the accused, other than those noted above, -were committed during the trial. 
In the opinion c,f the D.:>ard of B:lview the record of trial is legally sufficient 
to support so much of the findings of guilty of Charge II and its Specif'ications 
2 and .'.3 as fnvolves findings of guilty of Sllllple assault, in giolation of 
Article of lqu· 96, and to support the sentence and to warrant confirmation of 
the sentence~ Dismissal is authorized upon conviction of a violation of Article 
of war 96. ,,. 

- 8..; 

Judge Advocate. 

Judge Advocate. 
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SPJGH - CM 302854 1st Ind 

Hq ASF, JAGO, Washington 251 D. C. 20 March 1946 

TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for yaur action the record of trial and the 
opinion of the Board o! Eeview in the case ot Second Lieutenant Kenneth N. 
Juhl {o-2005.342), Infantry. , 

2. Upon trial by general court-martial this officer ira.s found guilty
o! two offenses of assault 'Mi.th intent to do bodily harm with a dangerou.a 
weapon (Chg., Specs. 2, J). He was sentenced to dismissal, and total !or
teitures. The review.ing authority approved the sentence, forwarded the 
record of trial for action under Article of War -48 and recommended that so 
much of the sentence as involved total .forfeitures be :remitted • 

. 
3. A. IUI!Illl8.l'l" ot the evidence may- be .found in the accompanying opinion 

or the B:>ard of H9view. '.!be Board is of the opinion that the record of 
trial is legally sufficient to support so much of the findings of guilty- of 

. Charge II and Specifications 2 and 3 thereof as involves findings of guilty 
of aimple assault in violation of Article or '\Sr 96, and legally' su!ficient 
to support the sentence and to warrant confinna"t;ion of the sentence. I 
concur in that opinion. On 24 August 1945, 1n preparation for a party to 

· be held by his organization, accuse~ accompanied by two enlisted men, "WaS 

driven to the nearby town or Passau, Germany, llhere he entered two houses 
and proceeded to siphon cider into o. I. cans in the presence of the occu
pants ot these dwellings. As he ascended the cellarway of' the second house, 
he Yi-as accosted by two anned civil policemen. He took possession of their 
nnes, extracted the a.nmunition and placed the rifles in' a corner 'Without 

- objection or resistance being offered by the two policemen. Learning that 
they had made a re cord of the number of his jeep, he ordered them into the 
jeep and., after proceeding some distance down the road, ordered them :t"rcn 
the jeep, led them into the roadside wood• and pointe~ his pistol at them 
as he demanded the record they had made. So far as the evidence in the 
record reveals, it must be assumed that the pistol was not loaded. After 
obtaining the memorandum, accused lett the acene with his companions. 

Accuse4 had enlisted in the .R!gular A:rmy in 1939, had received the 
Silver Star !or gallantry in action 'While a technical sergeant, had been 
awarded a battle field commission as second lieutenant and thereafter waa 
awardod the Bronze Star Medal for heroic action in combat. Four of the 
five members of the court recmmnended that cleuncy be shown accused be
cause, prior to commission of the instant offenses, he had faithfully 
served his country as an excellent canbat soldier. · The fifth member of the 
court agreed 111 th this recanmendation but was not available to sign it. 
Ill view or accuaed 1 s outstanding combat record and considering the nature 
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of the convictions sustained by this record of trial, I recommend that the 
sentence te conf'irmed, but commuted to a Npr-lmand and a forfeiture at pay 
of $100 per month for three months and that the sentence as thus commuted 
be carried into execution. 

4. Inclosed is a form of action designed to carry the · above recom
:c.endation into effect, should such action mut with your approval • 

. - . l ) 
( \ / 

.. .l '\) "\..l .1..··:.:' i.' f '-..,l; ' .. 

2 Incls THOMAS H. GREEN 
1. Record of trial Major General 
2. Fonn of action The Jud.gs Advocate General 

-----------·---·---
( G.G .:-;:.o. 83 , . 1 May 194~) • 
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WAR DEPART.MEN T 
A:rrrry Service Forces 

In the Office o~'The Judge Advocate General 
Washington, n.c. 

SPJGN-CM .30285.5 

UNITED STATES 1ST AIR,filVISION 

( 109) 

v. 

Captain JOHN T. RODRIGUES 
(0-.56997.3), Air Corps. 

) 
) 
) 
} 
} 
} 
} 
) 

Trial by o.c.M • ., convened at 
Army Air Force Station Kl.03 1 
AP0.557., .30-.31 July 194.5• 

· Dismissal., total forfeitures., 
and confinement for two (2) 
years. ___ , ___ _ 

OPINION of the BOARD OF BEVIEW 
HEPBURN, BA.UGHN and 0 1CONNOR, Judge Advocates 

------~--
l. The Board of Review has examined the record of trial in the 

case o! ~he officer named above and submits this,'its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the follow.i.ng Charges and Specifi-
cations& • · ; 

CHARGE ·r I Violation of the 93rd Article of 'Vfar. 

Spec.if'icationa · in that Captain John T. Rodrigues, 326th 
Bombardment Squadron (H), 92nd Bombardment Group (H), 
did, at AAF Station 109, APO .5.57, ·U. s • .Arrq; between 
.3 April 1945 and .3 June 1945, feloniously embezzle by 

· fraudulently converting to his own use appro.x1. mately 
seven hundred and eighty-eight pounds (ls 788.) in British 
currency., of_a value of approximately three thousand one 
hundred an:i seventy-seven dollars ($3177), and United 
St~tes Treasury checks in the face value of approxi
mately $300, Ptoperty of the following-named individuals 
in the approximate amounts, stated 1n dollars, given 
after their respective names 1 
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Private Ottis F. Greer - $850 in currency and $300 in 
· United States Treasury checks 

Sergeant Joseph Alusick - $35 
Sergeant Philip Linker - $160 
Technical Sergeant Clyde Reeves - $250 
Technical Sergeant Guy S. McDonald - $230 
Sergeant Charles R. Aja.my - $40 
Sergeant Samuel Friedman - $30 
Master Sergeant John J. Franz - $200 
Sergeant Barney J. Rarog - $150 
Technical Sergeant John w. K~llogg - $250 
Corporal James A. Morgan - $80 

' Corporal Henry R. Ridgely - $60 
Master Sergeant Chal'les w. ,f'ytfer - $100. 
Second Lieutenant Russell W. Park, Jr. - $242 
First Lieutenant Garland Price - $150 
Second Lieutenant Louis B. Sewell - $200 . 
Staff Sergeant William Dempster - $150 

all said moneys and creeks having been entrusted to said 
Captain John T. Rodrigues for'various purposes, namely, 
for safekeeping in the case of said Master Sergeant 
Charles w. fyffer; for transmission to the United States 
through Person.al Transfer Accounts in the case of said 
Second Lieutenant Russell w. Park., Jr • ., First Lieutenant· 
Garland Price., Second Lieutenant Louis B. Sewell and · 
Staff Sergeant William,Denpster; and for deposit in their 
respective Soldier's Deposit Accounts in the case of the 
other named invididuals. 

CHARGE n, Violation of the 96th Article of War. 

Specification,In that Captain John T. Rodrigues, 326th Bombard
ment Squadron (H)., 92nd Bombardment ~ro~ (H)., did., at 
AA.F' Station 1091 APO 557., u. s. Army, between 3 April 
1945 and 3 June 1945., wrongfully and negligently handle 
certain moneys entrusted to him for deposit in.their 
respective Soldi.er•s Deposit Accounts by the following 
named individuals., wru> entrusted to said Captain 
Rodrigues for that purpose Bri tiah currency having 
the equivalent dollar value stated after their respective 
names., on or about the date also stated after their 
respective names., as foll01Js: 

Name 

Corporal Franklin K. Gastrock 
Corporal Ernest Margolies 

2 

Amount 

$50. 
$25 

Data of D:ili very 

16 April 1945 
, 30 April 1945 
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Name 

Corporal Ernest Margolies 
Sergeant Samuel Friedman 
Corporal. Leland H. Gile, Jr. 
Technical Sergeant Edward w. Kuntscher 
Master Sergeant John R. D. Dupuis 
Master Sergeant Charles w. Py:f:fer 
Corporal Stanley L. Kistler 
Corporal Elmo A. Cooper 
Technical Sergeant Harry L. Karpf' 
Sergeant George J. Fannucbi 
Technical Sergeant John w. Kellogg_ 
Private First Class David w. Sanders 

Amount 

$50. 
$60. 
$100. 
$120. 
$100. 
$200. 
$85~ 
$20 
$40 
$30. 
$~50. 
$65. 

<111) 

D9.te of Deli VEU"Z 

l May 1945 
30 April 1945 
30 April 1945 
30 April 1945 
l May 1945 
l May 1945 
l May 1945 
l May 1945 
.2 May 1945 
5 May 1945 
5 ~ 1945 
5 l.Iay 1945 

in that said Captain Rodrigues :failed to deposit said 
moneys promptly in the appropriate accounts, not de
live,ring said moneys to the Finance 0f:fice at said Sta
tion for that purpose until 28 May 19451 in the case of' 
Technical Sergeant Edward W~ Kuntscher, and until 3 June 
1945., in the case o:f the other naimd indlviduals, al
though having ample opportunit-y to do so be:forehand. 

He pleaded not guilty to., and was found guilty of., all Charges and Specifi
cations. He was sentenced to be dismisse1d the service, to :forfeit all 
pay am allowances due or to becoma due., .and to be confined at hard labor., 
at such place as the reviewing authority nught direct., for two years. 
The reviewing authority approved the sentence and forwarded the record 
of trial for action under Article of War 4s. · 

# • 

3. Evidence for the profTecution: !• Accused was appointed Adju-
. tant of the 326th Bombardment Squadron on 1 December 1944 ind thereafter 

served in that capacity (R. 9., 10; Pros. Ex.. 4). Among his duties was 
the handling of' deposit.:, made by enlisted men (R. 10). The money was 
received fo~ deposit at the orderly room by .a clerk and taken to ac
cused or some other officer on duty there who signed the receipt (R. 42, 
48) • From time to time the money on hand was taken from_ the orderly 
room to the! finance office for deposit (R. :27). Deposits drew interest 
only from the time they were received by the .finance office and accused 
had been instructed by his commanding officer to transfer them promptly 
and not to allow them to accumulate in the orderly room (R. l0., 7/). 
In addition to soldiers' deposits., money was sil.uilarly received.in the 
orderly room from enlisted men :for safekeeping and also for ·transm:f.ssion 
to the United States by "Pl'A", i.e • ., Personal Tr,msfer Account (R. 48-491 
80). : 

There ns a safe in the orderly room which was used by acc:used 
to hold moneys left l'd.th him and also to contain c1.assified documents 
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(R. 14, 118~ Pros. Ex. 21). When he became Adjutant two keys to the 
safe were given him. He broke one of them but the other remained in 
his possession and he was the only one able to,and who did,open the 
safe by key except on occasions when a file clerk or the first ser
geant vroula open it in accused's presence (Pros. Ex. 21). 

12.• Charge I (Embezzlement). It was stipulated that on various 
dates between 3 April 1945 and l June 1945, the seventeen officers and 
soldiers named in the Specification to Charge I delivered to the or
derly room the respective am::iunts entered after their names, for the 
'purposes recited in the Specification. Of these amounts twelve were 
received for ceposit on 23 May, 31 May and 1 June 1945; one for safe
keeping on 3 April 1945; and four for 11PrA" transmission on 6, 7, and 
21 April 1945. The receipts for the sums delivered for deposit were 
signed either by Captain 1. G. Johnson, First Lieutenant Walter A. 
Wesley, First Sergeant p. Alexander, or the accused; the receipt for 
the s:ingl~ sum delivered for safekeeping, by First Lieutenant James 
L. MacFarlane; and the receipts for. the four sums delivered for 11 FTA11 

transmission, by accused (R. 8-9; Pros. Exs. l, 3). Each of the men 
named above testified that he turned over the money for which he had 
given a receipt,to accused, and that accused placed it in the safe 
(R. 24, 31, 571 74)• 

Accused ma.de a plane trip with other officers to raris on 
·3 April and another on 11 April (R. 16, 84). While waiting to take 
off on the first trip he opened a handbag and took out three or four 
white envelopes and put them in his blouse. He remarked that there 
were 100 pounds in each envelope (R. 85). Accused and the six other 
officers went to a night club the first night they were in Faris and 
expenses were 11pretty well distributed" (R. 86). The second.night 
they again went to a night club ta.king four civilians with them. 
Captain Henry G. Callahan, one of the officers present, testified that 
he believed accused paid the bill but "I couldn't say for sure." Ac
cused bought flowers -for the ladies in the party and a big doll for 
his own girl (R. 87). The following day the group had an elaborate 
luncheon and accused ~d the civilians all wished to pay the check but 
Captain Callahan could not definitely state who finally secured the check. 
That night they again went to a night club and the witness 11beli eved" 
that accused paid the bill (R. 8?-88). When they arrived back in England 
tl:le officers with accused decided that since he had borne most of the 
expenses he should be reimbursed so each paid him about twelve pounds 
(R. 88). During this first trip to faris accused purchased a large 
quantity of perfumes and cosmetics which he placed on sale in the or-
derly room on his return (R. 25, 50, 71). · · · 

Before leaving for Faris accused had told another officer that 
the key to the safe was misplaced (R. 101, 104). During his absence, 
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hov1ever:, an enlisted man came into the orderly room for money ha had 
left there and accused I s room was searched and the key found in his 
battle jacket (R. 581 82). The safe was opened in the presence of an 
officer and two enlisted men but no money could be seen. One of the 
men picked up one of the 11 safekeeping envelopes" arxi noted that it 
was open and apparently empty (ii. 59). The safe was thereupon locked 
and the key returned to accused's· room (R. 60, 76). After accused's 
return from Paris.he reported that he had found the key. He subse
quently opened the safe but said nothing about any money being missing 
(R. 61). 

When accused made his second trip to Paris he gave each of the 
other three officers -with him a five-thousand franc note 1 equivalent to 
~100 in American money (R. 161 90). Accused:, his officer friends:, and 
two French civilians went to night clubs and to restaurants together. 
Accused paid for the majority of the meals (R. 17). According to 
1.:ajor Victor A. Cherback 1 one of the officers on the trip., the group 
agreed that one man would pay the expenses and at the end of the trip 
the others woui.d contribute their share. The expenses were "rather 
lavish" and after they returned to the base they asked accused on 
several occasions to state what their share was1 but each time he said 
he would figure it up later (R. 17, 51). It was only after the charges 
in the instant case were brought that he asked for the return of the . 
5000 francs he had advanced each man (R. 17, 92). 

Accused had the reputatioa of being a liberal spender (R. lOJ). 
He kept large sums of money in his pocket from -which he .paid off men 
who had left their money1 presumably in the orderly room safe, for 
safekeeping (R. 60-61, 70). He made loans to officers and enlisted 
men out of his pocket and out of th:! orderly room safe· (R. 1011 103). 
The squadron surgeon observed accused's lavish spending, including the 
purchase of· expensive cam ras, and inquired where he got all of his 
money. He replied that he had saved consid.erable money in civilian 
life and had it on hand. The surgeon "gathered" from the conversation 
that accused had an income of around $101 000 a year in civilian life 
(R. 106-107). · However:, bis fonn 66-2 discloses that he actually made 
between $3000 and $4800 a year before entering the A:rrfGT (R. 116; Pros. 
Ex. 20). His pay account showed that in March 1945 his net pay after 
deductions was $127 .03 j in April, $144.09, and in May 1 $147 .20 (R. 27; 
Pros. Ex. 7). The surgeon was of the opinion that accused had under
gone "a slight change in personality• and exhibited a paranoid trend. 
It was not 1 however, sufficient to require his hospitalization and he 
was able to d:!.stinguish right from wrong and to adhere to the right 
(H. 109-112). 

Accused was transferred to a new station on 3 June 1945 (d. 21). 
About 2 'o'clock in the morning on that date he asked Corporal CharJe s J. 
Vacanti:, a former orderly room ~lerk1 to help count the money in the 
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orderly room <R. 9.3-94, 96-97). Corporal Vacanti testified that the 
count disclosed about .326 pounds on hand (R. 97). Later in the morning 
accused went to-the room of an orderly room clerk, Staff Sergeant 
Sidney Goleman, and handed him 266 pounds with some "Soldiers Deposits" 
forms, instructing him to deposit it when he went on duty (R. 46). Be
fore departing that morning accused gave a clerk two cigar boxes- con
taining about 76 pounds to be delivered to Captain Frank B. Roberts. 
The latter had given accused 70 pounds for safekeeping some time pre
viously (R. 100-102, 105; Pros. Ex. 19). Accused also left the key to 

~the safe with a clerk (R. 95). · 

. The safe was opened and only $60 was found in it. With the 
266 pounds which accused had turned over to :t;he els rk there was on hand 
only about $11.35. A preliminary check of the deposit slips showed there 
should have been $26.35 in the safe. A later check showed a greater 
shortage (R. 32). The $100 which Master Sergeant Charles w. Pyffer had 
left for safekeeping on 3 April 1945 could not be found (Pros. Ex. 1). 
No record could be found of the four sums turned in for Personal Transfer 
Account transmission (Pros. Ex. 1). The finance officer, through whose 
office "FTA transmissions" necessarily passed testified that the money 
never reached his office (R. 26-27). The deficiency in accused's ac
counts was reported to his commanding officer and when the latter got 
in touch with accused and asked for an explanation he gave "a very in
definite answer." He did say that he was the responsible officer and that 
he would make the loss good (B.. 16). After the investigation into the 
loss began Corporal Vacanti talked to accused and asked if the money was 
missing the nigl\t he counted it. Accused said he did not think so but 
added "I believe I am in for it" (R. 98). Ina statement given to an 
investigating officer accused asserted that when he counted the funds 
in the safe on the morning of .3 June the money was divided into two lots, 
one of the money deposited before 10 May, and the other of money de
posited later. Th~ second lot contained some 290 pounds (R. 117-118; 
Pros. Ex. 21). In a subsequent statement accused revised his figures 
and asserted-the second lot contained some 590 pounds (R. 118; Pros. Ex. 22). 

Under the official military rate o:f exchange 50 Francs were 
equivalent to $1, an:i l Pound was equivalent to $4.035 (R. 9; Pros, Ex. 5) • 

.£• Specificdion, Charge II (Negligent handling soldiers' deposits). 
It was stipulated that the thirteen enlisted men named in the Specification 
to Charge n delivered to the orderly room for deposit the sums set out 
after their names on the dates recited in the Specificati_on (Pros. Exs. 
2, J). • 

Of the above arrounts the ~120 delivered to the orderly room by 
Technical Sergeant Edward w. Kuntscher on 30 April 1945, was deposited 
in the soldiers' account at the Finance Office on 28 May 1945. The 
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reason this deposit was made at that time was that Kuntscher was 
going home and came in to see about the status of h;i.s deposit (R. 46; 
Pros. Exs. 2, 13). The remaining sums, delivered to the orderly room 
on various dates between 16 April and 5 May 1945, were not deposited 
to the soldiers I accounts in too Finance Office until 3 June 1945 
(R. 33; Pros. Exs. 21 9). These deposits, totalling $1135, were de
livered to the Finance Office by the squadron executive who used the 
money which accused had turned in that day to Staff Serg~ant Goldman 
(R. 46-47; Pros. Ex. 9). Forms to accompany the deposit of these monies 
had been prepared by a clerk and placed on accused's desk as early as_ 10 
May but although all he had to do was sign the papers he did nothing 
about it (R. 43, 45 1 47, 48, 55; Pros. ~s. li, 14, 15, 16)~ 

4. Evidence for the defense: The accused, having been advised 
of his rights, elected to remain silent (R. 128). Two witnesses testified 
for the defense. One officer asserted that he had made an investigation 
into accused's assets. A search of accused's room disclosed no money. 
He had no account or safety deposit box in any of the several banks which 
the witness chec~ed. Finance Office r~cords disclosed that he sent no 
money to the United States except two ir three $25 checks. Inquiry 
of the Fiscal Office in London failed to disclose that the Treasury 
checks mentioned in the Specification to Charge I had been cashed (R. 126). 

j 

Another officer who had accompanied accused on the first trip, 
to Paris testified that accused advised each man that his share of the 
expenses was 12 pounds and that all contributed their share except one 
officer who had gone home. This 'Witness gave accused 105 pounds during 
the trip to purchase perfumes. · The perfume was brought back and sold to 
the enlisted men. Accused returned 100 pounds and a bottle of perfume 

. valued at 17 pounds to the 'Witness (R. 122-123). 

Evidence as to accused's character and performance of duty was 
adduced on the cross-examination of the prosecution's witnesses. Lieu
tenant Colonel Ernest c. Hardin, commanding officer of accused's squadron 
until ':i9 May 1945, thought accused per.formed his duties in an excellent 
manner and gave him a "superior" rating. There were no complaints 
about his handling of soldiers I deposits and he appeared to be making 
his deposits promptly (R. 10-13). The Finance Officer testified that 
accused acted as a Class A Finance Officer on several occasions and that 
his accounts were in order (R. ':i9). 

Accused received a letter of commendation.from the Commarding 
Officer, Array Air Force Station 109, on 30 April 1945 (R. 128; Def. Ex. D). 
An inspection on 26 January 1945 when he·was mess officer revealed that 
the mess was in excellent condition (R. 128; Def. Ex. F). On 17 January 
1945 he was appointed recorder on a board appointed to investigate ·recom
mendations for the reduction of non-coumissioned officers (R. 128; Def. 
Ex. G). 
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5. The Specification of Charge I alleges that between 3 April 
and 3 June 1945 accused embezzled 788 pounds in British currency, of 
the value of $.31??, and $300 in United States Treasury checks, the 
property of certain named individuals, who entrusted the currency and 
checks to him either for the purpose of safekeeping, or for deposit in 
their accounts, or for transmission to the United States by Personal 

, Transfer Accounts. The Specification is laid under tha 93rd Article 
of War. 

"Embezzlement is the fraudulent appropriation of 
property by a person to whom it has been intrusted or 
into whose hands it has lawfully come". (MCM, 1928, par. 
149h). 

It is established that between 3 April and 1 June 1945, $317? 
in English currency and $300 in United States Treasury checks were en
trusted to accused by the enlisted men and junior officers named in the 
Specification, members of the Squadron of which he was tha Adjutant. 
All of the funds were delivered to the squadron orderly room and given 
either directly to accused or to other officers on duty who, in turn, 
handed the money over to him. The money was placed in a safe to which 
accused held the only key. He received them in his capacity as Squadron 
Adjutant for various purposes: for the purpose of depositing them to 
the soldier's account in the Finance Office, for safekeeping., or for · 
delivery to the Finance Office for transmission to the United States 
by Personal Transfer Account. · It is apparent from the circumstances 
that ha received these monies in a position of trust and that a fiduciary 
relationship existed between the individual depositors and himself. 

I 

On the morning of 3 June 1945, accused departed for a new 
~tation leaving behind him wi. th a clerk approximately $1075 and some 
soldiers' deposit slips. He left the key to the safe w:i!th another 
clerk and when the safe was opened a little later in that day it was 
found to contain only $60. When this $60 was added to the $1075 there 
was on hand the approximate amount of soldiers' deposits which had "laleen 
left with him prior to 10 May 1945 and for which deposit slips dated 10 
May were already made out. The deposits received subsequent to 10 "May, 
the money received for safekeeping., and the sums received for Personal 
Transfer Account transmission, all of which constitute the funds described 
in this Specification, were missing. When _accused was questioned about 
the shortage he was very vague and indefini ta in his replies. Some time 
later he made a statement intimating that the money was in the safe 
when he turned over the key ar.d left the station on 3 June. However 
this appears to be more of an afterthought and unwortey of much con
sideration. Thai-a was only .326 pounds (approximately $1300) in the safe 
when Corporal Vacanti counted the money that morning. The Board of Re
view has reaffirmed on. many occasions the principle laid down in CM 
123488 and CM 203849; 1912-40 Dig. Ops. JAG sec. 451 (l?); as follows: 

8. 



"An adult· man who receives large sums of money from 
others for which he is responsible and accountable, who 
wholly fails either to account for or to ~urn them over 
when his stewardship terminates, cannot complain if the 
natural presumption that he has spent them outweighs any 
explanation he may give, however plausible., uncorroborated 
by other evidence." 

(117) 

The large amount of testimony adduced at the trial concerning 
accused's lavish spending, and the irregular manner in which he handled 
the money entrusted to hi_s care, lead to the conclusion that the funds 
had been dissipated and were no longer in his possession when he de
parted fran the station. Further support for this conclusion is found 
in the fact that part of the money was entrusted to accused only for 
delivery to the Finance Office and ,had been retained by him for long 
periods. The money given him for Personal Transfer Account transmission 
on 6., 17., and ~l April should have been deposited in the Finance Office 
long prior to 3 June. The soldiers I deposits given him on 23 May should 
have reached the Finance Office by 3 J-une. Under these facts the court 
was amply justified in finding that th:! funds entrusted to him had been 
fraudulently converted to his own use. The Specification and Charge are 
accordingly sustained. 

6. The Specification of Charge II alleges that accused. l'II'Ongfully 
and-negligently failed to deliver promptly to the Finance Office for de
posit in the respective soldier's deposit account various swns of money 
totalling $1195 entrusted to accused between 16 April and 5 May., 1945• 
The Specification is laid under the 96th Article of Vlar. o 

The evidence shows that thirteen soldiers delivered deposits., 
totalling $1195., to the orderly room between 16April and 5 May. The 
money was placed in accused's hands and remained iIYhis safe until the 
day of his departure., 3 June 1945 •. Accused had been instructed to 
transmit such d~posits to the Finance Office promptly and not to keep 
them in the orderly room because they drew interest only from the ti.me 
they reached the Finance Office. Forms to accompany the deposits were 
prepared for accused's signature as early as 10 May. It was only neces
sary for him to execute the forms anci take the money to the Finance Of
fice nearby but he failed to do so. A subordinate· finally delivered the 
money to the Finance Office a few hours after accused's departure. His 
procrastination was inexcusable and did an injustice to the enlisted men 
concerned. His action was clearly a neglect to the prejudice of good 
order and military"discipline and, hence., violative of Article of War 96. 

7. Accused is approximately .33 years of age having bean born Z7 
· April 1913. · On his Personnel Placement Questionnaire he asserts that he 

was graduated from high school., attended Pitt College for two years., 
and night school for seven years. His employment record ciiscloses that 
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between August 1933 and February 1941 he v.as employed successively 
as a department store buyer, sales and advertising manager of a re
tail dairy chain, steel mill inspector, owner and operator of an 
wholesale lubricant business, assistant superintendent of a coal 
mining company, and owner and publisher of a co!llffiunity 11$hoppers 
News 11 •• .After entering the Anny as an enlisted man 6 April 1942., ha 
was promoted to corporal and then sergeant, attended Officer Candi
date School., and was commissioned a temporary second lieutenant., Arrrry 
of the United States., on 9 Decenber 1942. He entered upon active duty 
on the date of his commission, was promoted to the grade of first lieu
tenant on 2 July 1943, and to captain on 1 April 1945. 

8. The court was legally constituted. No-errors injuriously af
fecting the substantial rights of the accused were committed ·during the 
trial. The Board of :Review is o1: the opinion that the record of trial 
is legally sufficient to support the findings of guilty and the sentence 
and to warrant confirmation of the sentence. Dismissal is authorized 
upon conviction of a Violation of the 93rd or of the 96th Article of 
War. 

~ Judge Advocate. 

f".7) )/. r: f_ \ !. -- "-""9-u'. 
- //Y ~ " --t _ Judge Advocate. · 

~ , Judge Advocat8, 
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SPJGN-CK 302855 1st Ind 
Hq ASF, JAGO, Washington, D.C. 
TO: The Secreta?'.Y of War :,~ '' 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945, 
there are transnitted herewith for your action the record of triaJ. and 
the opinion of' the Board of Review in the case ot Captain John T. 
Rodrigues (0-569973), Air Corps. 

2. Upon trial by general courtrmartial this officer was f'ound 
guilty of embezz.Ling $3177 in English currency and $300 in Uni tad States 
Treasury checks entrusted to him by enlisted men and junior officers, in 
violation of Article of War 93 (Spec., Chg. r); and of negligently handling 
soldiers• deposits aununting to $ll95 entrusted to him, in violation of 
Article o:t War. 96 (Spec., Chg. II). He was sentenced to be dismissed the 
service, to forfeit all pay and allovrances due or to become due, and to 
be confined at hard labor for tm years. The reviewing authority ap
proved the sentence a.rrl forwarded the record of trial for action under 
Article of War 48. 

J. A smmnary of' the evidence may be found in the accompanying 
opinion of the Board of Review. I concur in the opinion of the Board 
that the record of trial is legally sufficient to support the findings 
and sentence and to warrant confi.rmation thereof. 

While accused was on duty in England as a Squadron Adjutant 
various sums of money were entrusted to him by enlisted men and junior 
officers of the Squadron. English currency equivalent to $1195 was 
delivered to him by enlisted men, for deposit,. between 16 April and 5 
May 1945 (Funds described in the Specification, Charge n). English 
currency equivalent to i:2335 and United States Treasury checks tor $JOO 
was delivered to him by enlisted men, tor deposit, between 23 May and 
1 June 1945; $100 was given him by an enlisted man for safekeeping on 3 
April 1945; and a total ot $742 was entrusted to him by an enlisted man 
and three officers, between 6 and 21 April 1945, for deli very to the 
Finance Office and transmission to the United States by Personal Transfer 
Account (Funds described in the Specification, Charge I). 

Soldiers• deposits draw interest only from the date of deposit 
in the Finance Office. Accused should have turned th001 over pronptly. 
There was no reason for his retaining the money delivered to him for 
"PTA" transmission to the United States. Nevertheless, on 3 June 1945, 
when accused made a change of station, none of the monies described had 
been delivered to the Finance Office. Before departing, accused turned 
over to a clerk approx!.mately $1135 in soldiers• deposits. He also 
turned over the key to the safe in which he ordinarily kept i'unds en
trusted to him but., when searched., the safe yielded only $60. The $ll95, 
which he left behind, accounted for the monies delivered to him between 
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l6 April and 5 May and was .finally deposited to the soldiers• credit 
on 3 June 1945. None of the other monies delivered to him could be 
.found. He was questioned immediately concerning the shortage but his 
replies at the time were very indefinite. Two weeks later, however, 
he advanced the contention that practically all of the money was in the 
safe when be left the station and interred that it was stolen after his 
departure. A soldier who helped accw,ed count the money in the safe 
the night before his departure counted only $1300. There is evidence. 
of lavish spending on accused's part and or a reckless harxlling or the 
money entrusted to him, supporting the conclusion that he' converted the 
missing .funds to. his own use. 

Although his previous record is good, the approved sentence 
is not exeessiTe tor the o!!enses of which he was found guilty. I re
commend -that the sentence be con.firmed and ordered executed, arxi that 
an appropriate United States Disciplinary Barracks be designated as the 
place of confinement. 

4. Consideration has been gi. ven to a brief subm1 tted b;r Mr. Gordon 
s. P. D.eeberg, Attorney, New York, .N. Y. :Mr. Kl.eeberg also appeared 
personally and presented oral argument before the Board of Review am 
The Judge Advocate General. 

5. Inclosed is a form of action designed to can,- into execution 
the foregoing recommendation, should it meet with yow: appro-val. 

.3 Imls 
1 - Record of trial 
2 - Form of action 
3 - Brief submitted by 

Mr. Gordon s. p. Kleeberg 

·--
THOMAS H. GREEN 
Major General 
The Judge Advocate General 

( GCID ll~iou,iy-1946):-----



WAR DEPARTMENT 
Arrq Service Foroes 

In the Office of The Judge Advooa.te General 
Washington. D.C. 

SPJGK • CM 302864 

UNITED STATES ) CHA.NOR BASE SECTION 

(121) 

v. 

Major THOMAS W. RYAN 
(0-401678 ), Infantry. 

~ 
) 
) 
) 

Trial by G.C.M •• oonvened at Brussels, 
Belgium, 18 Deoember 1945. Dis.missal, 
total forfeitures, and confinE1111ent 
for one (1) year. 

--------~--------------------· OPINION or the BOARD OF REVIffl" 
MOYSE, KUDER and WINGO, Judge Advocates. 

------------~---------------·-
1. The reoord ot trial in the oa.se of the officer named above has 

been examined by the Board of Review a.nd the Board submits this• its opinion, 
to The Judge Advooe.te General. 

2. The aooused was tried upon the following Charge and Speoitioa.tiona 

CRARGEa Violation of Artiole of War 93. 

Speoifica.tiona In that Major Thomas w. Ryan, atta.ohed unassigned, 
&a.dquarters Chanor Base Section, then a member of the 634th 
Tanlc Destroyer Battalion, did, at or near Brussels, Belgium, 
on or about 13 November 1945, telonioWlly embezzle by 
fraudulently converting to his own use one diamond stone of 
the value of more than $50.00, the property of Mtu-ku.s Teiohler, 
entrusted tc, him by the said Markus Teiohler. 

' He pleaded not guilty to and was found guilty of the Charge and its Speoifioa• 
tion. · No e'Videnoe of any previous conviction was introduced. He waa sentenced 
to be dismiued the service, to forfeit all pe.y and &llowanoes due or to be
oome due, and to be oonfined at hard labor for one year. Five of the seven 
member• ot the oourt, the trial judge advooate and the defense oounsel reoom• 
mended that the period ot oonfinement be remitted. The reviewing a.uthorit,' 
approved the aentenoe and forwarded the record ot trial for action under 
.A.rtiole ot War 48. 

~. For the Proseoution. 

:Mr. Max Domb, a. civilian resident ot Brussels, Belgium, "first 
met" aoouaed in October 1946 (R. 6,7). On 12 November 1946, in a oa.te opposite 
the Central Hotel looa.ted. in Brussell, the two of them were engaged in a oon
veraation,~ in the course of which aoouaed inquired ot Mr. Domb whether the 
l&t'btr "kla somebody who would be able to sell him a diamond II and Kr. 
Domb repli,ed that he "would bring him in contact 'With a friend of mine who 
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wu & merchant in diamond•" (R. 7). At 1800 hours the same day, a.lld after 
lf.r. Domb had introduoed Mr. Teiohler, e. jeweler, operating a. jeweley store, 
to the &ooused, Mr. Teiohler showed the acouaed "a couple of diamonds which 
he had brought along, but the Major said that he would not be a.ble to buy 
it at that time because he had not sufficient money" (R. 7,10). The accused 
then inquired or Mr. Teiohler if' the latter "could make out e. paper stating 
the ve.lue or the stone ••• in order to enable the 1:a.jor to go to the Finance 
Offioe and explain why he would have some money changed" (R. 7). 

At noon, on 13 November 1945, they again met in the oafe opposite 
the Central Hotel, at which time Ur. Teiohler had with him "the diamond" 
and "the paper" (R. 8,11). Mr. Teichler gave the diamond, described a.a 
"a very clear stone", weighing 1-.31 carats, and the paper to accused (R. 
11). Mr. Teiohler testified "I had put in that paper that Ml.jar William 
Gawain had expressed the wish to buy- a ring from me for 40,000 francs a.Ild 
I signed it" (R. 13). He used the :name William Gowain because accused 
"told me that that was .. his name 11 (R. 13 ). He further testified that accused 
"said it first fluently and then he told me letter by letter and I put it 
down''(R. 15). :Mr. Teiohler stated that aooused read the pa.per and said, 
11 It' s ri dlt" (R. 15). Mr. Domb testified the aocus ed did not look at the 
paper but put it in his pocket (R. 10). Arra.ngementa were ma.de at that time 
that acoused would go to the Finance. Office a.Ild have his money exchanged 
and then return to the same oafe at 1500 hours on the same day and pay Mr. , 
Teichler (R. 11,12). Mr. Domb and Uu-. Teiohler were present at the desig• 
na.ted time.and place, where they waited until 1830 hours. ·but accused failed 
to appear (R.· 9,11). The two men then went to the Central Hotel and then 
to the "MPs" (R. 12). Mr. Teiohler testified tha.t he hs.d "asked 40.000 
rranos for the diamond. About 40,000 francs" and had I!-Ot as yet received 
the 40.ooo francs nor had the aoouaed returned the diamond to him (R. 13 ). 
In reply to the question, "Was this paper supposed to have been in effect 
a oontraot for sale ? 11 Mr. Teiohler replied. "No. it was not. I only gave 
it to him to change the money" (R. 19 ). 

On cross-examination 1'.r. Teichler stated that the tre.nsa.otion was 
"conducted" in English and that he spoke English "not sufficient" (R. 14). 
Upon being e.sked whether in a. pre-trial statement he said, "There is a. 
possibility this name we.a not correct. beoo.use I do not speak English 
fluently. I oe.n not remember whether it oould have been T. w. Ryan", he 
replied ths.t "I said in that statement maybe there is" {R. 18). 

It was stipulated by the prosecution, the defense and the accused 
that at the time alleged in the Speoifioation the diamond referred to in 
the Specification was owned by Markus Teiohler and 118.S of a value of more 
than fifty dollars ($50.00) (R. 15, Pros. Ex. A). 

On 21 November 1945, Mr. John H. Lamothe, and Mr. Alvin I. Yeager, 
a.gents of the CrWnal Investigation Division, located a.ooused a.t Ca.mp 
.Fhillip Morris. "just outaide LeHa.vre, Franoe," where Mr. Lamothe, after 
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identifying himself and explaining his mission, interrogated aoouaed (R. 20, 
21,22). Mr. Lamothe asked accused if the latter knew anything about "the 
diamond II or the "incident oonoerning the diamond," to whioh the aooused 
replied in the negative (R. 22 ). Mr. La.mo.the then explained to a.ocused 
the latter's rights under the 24th Article of War and aMajor Ryan decided 
to remain silent - in other words, disolaimed all knowlE?dge of the incident 
or dia.m.om• (R.22). The accused, upon being adTised that "he would be sub• 
jected to search ot his p08sessiona and belongings in the hope ot finding 
the aforementioned diamond," replied, aAll right, tine" (R. 22). After 
a rut1le search the aocuaed said, 11 If you will leave me alone tor a halt 
hour I will.produce the di&mond." (R. 22). The agents then examined the 
oontenta or accused's pockets but found nothing (R. 22). Following this 
exe.mination the accused asked what would happen it the diamond were tound 
and returned to the owner, to whioh the agents replied that the case was 
in the hands ot the authorities at Chanor Base Section Headquarters (R. 23). 
Mr. Yeager t~n ·noticed that accused had a "paper" in his hand and inquired 
of the latter it it wa.s "the diamond." .The accused said, "Yes" (R. 25). 
The paper, upon being opened, revealed "a small diamond stone" (R. 25). 

It waa stipulated by and between the prosecution, defense and 
the accused that it Second Lieutenant Raymond. L. Williams were present in 
oourt he would testify that -

"on November 23, 1945 V.ajor Thomas w. Ryan, without any threats, 
promises, duress or ooercion, made, signed and swore to a statement 
concerning the•alleged embezzlement of a diamond on or about the 
13th or November 1945" (R. 19, Pros. Ex. B). 

It was further stipulated that the following statement, dated 23 November 
1945, which waa admitted in evidence, was the statement referred to in the 
previous stipula.tiona · 

"On or a.bout the 12th or 13th ot November 1945, a man I 
now knaw u Mr Teichler showed me a.n unset diamond. I gaTe him 
my correct DU119,. Ma-j. T. w. P.yan, and he prepared. a let-t;er aayizic 
I would like to J)uy the I tone. He brought th8 letter back to me I 
gave me the letter whioh had a 1-j. G. - something ••• The :Dame 
was quite long a.nd I know I could not pronounce it. It didn't 
seem to m.a.ke a.ny difference to me at the time because I was going 
to have the ring appraised. I rem&rlced that m::, name was not 
spelt right. Mr. Teiohler handed me the paper and then handed 
me the diamond without m:, asking him tor them. I told him that I 
should be back by three o'clock that day. I lett with the paper 
and the stone. The thought struck me when I left the store, that 
I might be able to keep the atone and not go backJ especia.lly where 
the name they- had on the paper was not mine. I 1 e!'t tor oamp with 
the stone. I stopped several times on the way intending to turn 
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ba.ck and return the stone. Something -- I don't knovr mys elf made 
me continue. I waa convinced that sooner or later the stone would 
have to be returned. From that time until the time the CID oame 
to me, I '-had been thinking of ways of returning the atone, in such 
a manner that would not atop me from shipping. Mailing seemed to 
be the only method, as a.11 pa.sses were ca.noeled, a.Dd I Jau,.. postal 
service would not accept the package unless it had m:y name on it •. 
The time just passed on -- that waa all. 

uThis is the first time I ever got mixed up in any dealing of 
this sortJ either in the Army or out. The only ti.m.e I have had 
dealing with the law, was for a parking "Violation ticket, aevera.l 
years ago in civilian life." (R. 20, Pros. Elt. 3) 

4. For the Defense. 

Accused, &i'ter being apprised of his rights as a witness, elected 
to take the stand and testify under oath (R. 27,28). His testimony- ia. 
summarized as tollowaa 

He arrived in Brussels, Belgium, on 11 November 1945 and was 
there on 13 November 1945 (R. 28). He had less than 100 points at that 
time and orders were still in effect tha.t field grade officers with less 
than that number would not ship (R. 28). During previous trips to Brussels 
he ·had me·t Mr. Domb in a oate located across the street from the Central 
Hotel, and on 12 November 1945 again had a conversation with him. On 
that date, while in the cafe, he sa.w a Captain purchase a diamond from Mr. 
Teiohler and he (accused) asked Mr. Domb how the Captain was Able to convert 
sufficient money to buy a dia.molld (R. 29 ). Mr. Domb informed him that the 
Finance Office was authorized to convert money for the purpose of purchasing 
nlegitimate" :material (R. 29). Accwsed then explained that he wu interested 
in a diamond, whereupon Mr. Domb "ca.lled Mr. Teichler over and asked Mr. 
Teiohler to show me a diamond" (R. 29). Mr. Teiohler displayed some diamonds 
e.nd pointed out, at his request, a good one (R. 29). Accused was asked his 

. name "so that they oould prepe.re a bill in order to take dawn to the Finance, 
and I told them ~ name was Thoma.a ii. Ryan. 11 Mr. Teichler wrote the name 
down on a match box (R. 29). Accused did not spell out his name rc,r Mr. 
Teiohler but just said,· itrhoms.s w. Ryan. 11 The accused a.sked Mr. Teichler 
if he understood and he replied, "Yea, n and told. accused to c0111e back at · 
1100 hours the following da.y · (R. 29 ). 

The accused returned -to the cafe the next day a.nd at about 1100 
hours Mr. Teichler and Mr. Domb entered the oa.te (R. 30).. Mr. Teichler 
ballded the accused the paper and the di&mond. The acouaed then explained 
to the court -

"••• Pre"9ious to this other d~ they- aaid you couldn't get money 
at the Finance • they would want to see the e.rticle .being purcha.aed,. 
so they gaTe me the diamond. Ee handed me the slip of pa.per with 

http:prepe.re


(125) 

the note on it. I glanced at it and told him it wa.sn •·t my right · 
name and he went and lll.ade ~otions "Ni th his hands like this, like 
most Frenchmen usually do. · I thought it wouldn't make acy 
difference, so I took off with the piece of paper" (R. 30 ). 

The reason he did not think the :came would make any differonoe was "due 
to the fact it wasn't a bill of sale, 11 he was only using the paper to get 
the money converted (R. 30). There was no 11speci!'io understanding" what 
would be the purchase prioe of the diamond (R. 34). 

He ma.de arrangements with Mr. Teichler to meet hbi at 1500 hours, 
designs.tine that hour because "the truck generally got there around·3a30 
and I figured it would be a little before the time I got the truck to go 
home" (R. 30 ). He then went to the hotel., had dinner, packed his bags 
am brought them downstairs. When he got outside, it was about 1400 hours 
and the "jeep had already arrived," whereupon he put his "stuff" in the 
jeep and started back to camp taking the diamond with him. He was notified 
the next day that his unit would ship to Phillip Morris and asked the 
Co.r:unanding Officer if he could get a. pass to go to Brussels. The Commanding 
Officer said, "l~., all passes were cancelled." (R. 30.,31). He moved to 
Phillip :Morris and when ha got there "there was a lot of work to do while 
there, preparing papers, eto., and at the time I forgot about returning 
the diamond" (R. 31 ). He later asked his "unit ma.il clerk:" the procedure 
used to mail a package from "American Forces to a civilian in Belgium 11 

and was informed by the clerk "at that time he didn't think the American 
Postoffice handled it. If they did., I would have to go to the post office 
·and declare the valuation and what was in it prior to malling it" (R. 31). 
While at Camp Phillip Morris he also tried. to get a pass :from "the Command
ing Officer" to visit Brussels but did not explain he 11ha.d this dia."llOnd 
belonging to someone in BrU!lsels., 11 as he 'was a.shamed because of the fact 
I had the diamond." (R. 31 )~ By "a.shamed" he "meant the fact that I had 
the diamond there and hadn't brought it up to him. I thought I would be 
ablo to ma.il the diamond myself or give it to some Chapla.in and get it 
back to its owner that way" (R. 31 ). When the Criminal Investigation 
Division a.gents questioned him, he told them he did not have the diamond, 

11 *** hoping they wouldn't find the diamond and · I would be able to 
do something to get it back without miu1ng the 1h1pment home. 
At that time I did.::1' t know whether or not, 1t I gave them the 
diamond right a.w~, the1 would. let me ship home" (R. 31 ). 

He gave thm the diamond when he wa.s toli that he would not ehip "it the 
dia.mond ohowed up or didn't show up" (R. 32). At no time did he intend to 
keep th~ diamond., he wa.1 "fully awa.rft the diamond was to go back" and he 
intended to return it prior to shipment "even it I did have to go to the 
postoffice and decla.re it" (R. 32). 
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He entered the service in January 1941 a.nd "was promoted to the 
rank of Second Lieutena.nt by appointment by the Regimental Col!llll8llder the 
latter part of February, 1941n (R. 32). He has served as a communications 
officer, a company oorcroand~r a.nd a. battalion adjutant. He was "Batta.lion 
S-Z and Regimental 3_3u of the "101st Infantry, 26th Division" (R. 32). 
He has had 17 months overseas service and he..s four battle stars, the Bronze 
Star a.nd has been recommended for the Silver Sta.r and Legion of Merit" (R. 
33 ). His first efficiency rating we.a "VS", his next, "as a First Lieu
tenant, Excellent. Then I have, I don't remember whether 12 or 14 consecu
ti Te superiors" (R. 33). 

On cross-examination in reply to the question, '"rihy did you leave 
the Brussels a.rea. a.bout 1400 hours when you knew you had a specific Wlder
sta.nding with llir. Teichler to pa.y him the purchase price of that diamond, 
or return the diamond to him at 1500 hours?" accused replied, "Up until 
the time it just slipped my mind. 1400 hours came around and when the 
driver told us that for me to get back to duty by six o'clock we would 
have to leave then, because the oar wasn't running as good as it should, 
we left" (R. 36 ). When questioned concerning the meaning of hi'& state• 
ment to the investigating officer that 11 The thought struck ma when I left 
the store, the.t I might be a.ble to keep the stone am not go back; especi&lly 
where the name they had on the pa.per wa.e not mine. I left for camp with the 
stone, 11 he replied, "J.ust what anybody would think -- just a passing thought. 
I didn't put a.ny great signifioa.nce on it" (R. 38). He was then asked, 
"You mean when you ma.de this statement ••• you attached no significance?" 
To. this he replied. "That is right. They asked what I thought, and I told 
the~ I had a. passing thought like that. Somebody offers you·a cigarette 
and you think, do I want this or the other one" (R. 38). . 

5. The Specification alleges that the a.caused did at a designated 
place on or a.bout 13 November 1945 "feloniously embezzle by fraudulently 
converting to his own use one diamond stone of the value of more than 
i50.00, the property of i.le.rkus Teichler, entrusted to him by the said 
Markus Teichler. 11 

Embezzlement is the fraudulent appropriation of property by a 
person to whom it has been entrusted or into whose hands it has lawfully 
come (MCM. 1928, pa.r. 149!!_). · · 1 

"The gist of the offense is a breach of trust. The trust 
is one a.rising from same fiduciary relationship existing between 
the owner and the person convertin[; the property. ~nd springing 
from a.n agreement. expressed or iuplied, or. a.rising by operation 
of law. The offense exists only where the property has been ta.ken 
or received by virtue of such relationship." (_!!.) 

The proof required to establish guilt of a. charge of embezzlement is (a} 
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that accused was entrusted with certain money or property ot a certain 
value by or for a certain other person. as alleged, (b) that he fraudulently 
converted or appropriated such money or property. and (c) the faots and cir
cumstances showing that such conversion or appr.opriation was with fraudulent 
intent (id.). · 

The competent evidence clearly establishes each and every elEillent 
of the offense as alleged. The accused. after an introduction to Mr. Teiehler. 
a jeweler and resident ot Brussels. Belgium, entered into negotiations with 
the latter for the purohaae of a diamoDd. Between 1100 and 1200 hours on 
13 November 1945 Mr. Teichler entrusted a diamond to accused for the specific 
purpose ot enabling him to exchange money at the finance office and thereby 
obtain funds to pay for the stone. No contention was ma.de that the purchase 
was complete and acou.s ed ad.mi tted he was .fully Pare the stone had to be · 
returned. Although at the time accused was entrusted with the diamond arr~e
ments were made that he would :meet with Mr. Teiohler at a designated place 
at 1500 hours tlie same day and complete the transaction, he failed .to keep 
the appointment and had in fact at 1400 hours departed for his camp with the 
stone in his possession. Such action on the part of accused coupled with 
his retention of the stone for eight days, during which period he made no 
efforts to return the stone other than alleged attempts to get a. pass to 
Brussels and an alleged inquiry of a mail clerk as to the procedure of 
mailing a package, clearly indicates conversion. In addition. when inter
rogated by agents of the Criminal Investigation Division on 21 November 
1945 he denied all knowledge of the diamond and unly a.dmi tted possession 
of it after a. search by the agents. · 

Under the facts and oircumste.nces as presented here. the Board of 
Review is compelled to find that the conversion of the diamond was with a 
fraudulent intent. Al though the accused denied that he ever intended to 
keep the diamond. his action in deliberately leaving Brussels with the 
stone in his possession after promising the OWI1er he would return at a 
stipulated time, his retention of the diamond i'or eight days without notify
ing the owner, his concealment ot aIJY knowledge of the diamond until its 
discovery on his person a.t'ter -a aea.roh by the Criminal·Investigation Division 
agents and the attenda.nt facts aild oircumstanoes, clearly warrant a tinding 
of a contrary intent. The evidence ot record fully supports the .findings 
of guilty of the Charge and its Specification. 

6. War Department records disclose that this officer will be 31 years 
or age on 9 April 1946. is single, 8lld is a high school graduate. He at
tended Went."Worth Institute, Boaton. Massachusetts, tor one year but did 
not graduate. In ciTil lite. he was employed aa a machinist b7 the Boston 
Gear Works, North Quincy. Ma.saaohusetta. He wa.s a member ot the Me.ssa.ohusetts 
National Guard in an enlisted status from 7 January 1936 until his appoint
ment as a seoo.nd lieutenant in the National Guard ot the United States on 
12 December 1940. Pursuant to an order of the President of the United States 
he entered upon active duty as a second lieutenant on 16 January 1941. He 
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was promoted to first lieutenant, Ar.iry of the United Sta.tea, on 1 February 
1942, to Captain on 21 October 1942, a.nd to !1£a.jor on 16 June 1945. For 
"heroio a.ohievement in oonnection with military operations a.gains t a.n 
armed enemy near*** on 21 November 1944" he was awarded the Bronze Star 
M3da.l. 

7. The court wa.s legally oonsti tuted and had jurisdiction over the 
accused ani of the offense. No errors injuriously affecting the substan
tial rights of accused were committed by the oourt during the tria.l. In 
the opinion oft~ Boa.rd of Review the reoord·or trial is legally sufficient 
to support the findings as approved by the r-eviewing authority and the sen
tence an:l to warrant confirmation of the sentence. Dismissal is authorized 
upon conviction of a. violation of Article of Yia.r 93. 

Judge Advocate 

-.JJt ... ~ ... -""-'!!n,;....;:.;. ---.-.:£~-~/-1-Je...::~.;;i ... cG<;:i:;i..---·' Judge Advocate 
/ j 

_c_a.>-___,./4..__ ... w...,__.___.ll,/,__~:;;;....·-il"-----·' Judge Advocate 
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SPJGK • CM 302864 1st Ind 

Hg: ASF. JAGO, Wa.shin€,-ton 25, D. C. 19 March 1946 

TOa The Secretary of Wa.r . 
1. Pursuant to Executive Order No. 9556, dated May 26, 1945. there 

are transmitted herewith for your action the record of trial and the 
opinion of the Boa.rd of Review in the case of Major Thomas W. Ryan 
(0-401678 ), Infantry. 

2. Upon-trial by general court-martial this officer was found guilty 
of embezzling a. diamond of the value of more than $50.00, in violation of 
Article of War 93. No evidence was introduced of any previous convic
tion. He wa.s sentenced to be dismissed the service, to forfeit all pay 
and allowances due or to become due, and to be confined at hard labor, at 
such place as the reviewing authority might direct, for one year. Five 
of the seven members of the court. the trial judge advocate and the defense 
counsel recommended that the s enteno e to one year's .confinement be remitted. 
The reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. 

3. A SUllllllary of the evidence may be found in the acoompanying opinion 
of the, Board of Review. I concur in the opinion of the Boa.rd that the record 
of trial is legally suffioieit. to support the findings and sentence al'.ld to 
wa.rra.nt confirmation ot the sentence. 

The accused, after an introduction to Mr. Markus Teichler, a 
~eweler and resident of Brussels, Belgium, entered into,negotiationa with 
the latter for the purchase of a diamond. Under the belief of both parties 
that if one in the military service desired to exchange money at the finance 
office for the purpose of purchasing an article it was necessary that he 
have the article in his possession to indicate the legitimacy of his pur
pose, at between 1000 and 1200 hours on 13 November 1945 Mr. Teichler en
trusted a diamond to aooused for the specific purpose of enabling him to 
exchange money at th~ finance office and thereby obtain funds to pay for 
the stone. Al though at the time aocus ed was entrusted with the diamond 
arrangements were made that he would meet Mr. Teiohler at a designated ·~ 
place at 1500 hours the same day and complete the transaction. he failed to 
keep the appointment and had in fact at 1400 hours departed for his camp 
with the stone in his possession. Eight days later, when questioned by 
agents of the Crimina! Investigation Division, he denied knowledge of the 
diamond and only admitted his possession of it after a search resulted in 
its discoTery. 

Accused's defense is based upon his la.ck of intention to keep 
the diamond. He contended that because of oar trouble he had to return 
to camp on 13 November 1945. earlier than expected; that when he was 
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notified the next day that his unit would ship to Camp Phillip Morris, 
he asked for and was refused a. pass to Brussels beoa.use all passes were 
cancelled; that after his arri va.l a.t Ca.mp Phillip Morris, the pressure 
of work caused him to forget about the diamond temporarily; and that 
later when he again asked for a pass to Brussels his request ,...s refused. 
He also claimed that he had discussed mailing· the diamond to the owner 
with the ma.il clerk, and that his denial of knowledge of the diamond when 
questioned by agents of the Criminal Investigation Division was actuated 
by his hope that they would not find it and that he could return it with
out missing shipment home. 

4., .Although a.ccuaed's dishonest 8.Ild fraudulent conduct clearly 
warrants severe punishment and is in nowise condoned, in view of his al
most five years of honorable service as a commissioned officer during 
which period his efficiency rating was for the most part superior, his 
excellent reputation in civilian life, his overseas service during which 
he received the Combat Infantry Badge, the European Theater Ribbon with 
four battle stars, the Bronze Star Medal, and recommendations although 
not approved, that he be awarded the Bronze Star Cluster, Silver Star 
Medal, Purple Heart Medal and Legion of Merit. I recommend that the sen
tence be confirmed, but that the forfeitures and confinement be remitted, 
a.nd that the sentence a.s thus modified be carried into execution • 

. 4, 

5. Consideration has been given to {a) the following communications 
accompanying the record of trials (1) the recommendation that the period 
of confinement be remitted. signed by five of the seven members of the 
court, the trial judge advocate and the defense counsel, {2) the recom
mendation for clemency signed by Nr. Narcus Teichler, (3) the l~tter of 
Major General W. $. Paul pertaining to the character and military efficiency 
of accused, (4) a cablegram containin; information furnished by Colonel 
Julian B. Lindsey. Infantry, Headquarters. USFA. USACA, Executive Division, 
and (5) a Statement of Service of the accused. and to (b) the following 
commu..'1.ications fol'lvarded to this office and attached to the record of trial, 
consisting ofa (1) a letter from accused addressed to the Honorable Leverett 
Sal tons tall. United States Senator from 1!.assachuset t;s, stating his views 
of his trial by court-martial, (2) a letter from Paul G. Kirk, Justice, 
Superior Court. Commonwealth of Massachusetts, addressed to The Adjutant 
General concerning the g-ood character and reputation of accused, (3) a 
letter from Mr. William I. Rose, "formerly Brigadier General, U.S.A., ad
dressed to The Adjutant General stating that he considered accused to be a. 
superior soldier and that he concurred in the views expressed by Justice 
Paul G. Kirk, (4) a letter from Lieutenant Colonel Daniel J. rJiurphy, Jr., 
addressed to Lieutenant Colonel Hermann Nioyse. Chairman of Board of Review 
No. 2 ,stating hi.a willingness to appear as a character witness for the ac
cused, (5) a letter from Kr. H. H; Kerr, President of the Boston Gear 
Works, Incorporated, addressed to the Honor~ble Richard W. Wigglesworth. 
Congressman from Massachusetts. attesting to accused's ability and conduct, 
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and (6) a letter from Colonel 'Walter T. Scott, IGD, addressed to Whom it JIB:y 
Concern, attesting to accused's good habits and su~erior effioienoy. 

6. Inolosed is a form of aotion designed. to carry into execution the 
foregoing recommendation, should it meet with your approval. 

\ 1 ,-\.\1' . I 

~:~ \AJ 1,_ ... _,"--t~---.j 

9 Inola THOMAS H. GREEN 
1. Record of trial liljor ~neral 
2. Form of action The Judge Advocate General 
3. Ltr fr acc'd to Sen. 

Sal tons tall 
4. Ltr fr Judge Kirk to TAG 
5. Ltr fr Mr. Wm I Rose to TAG 
6. Ltr fr Lt Col Murphy to Col Moyse 
7. Ltr fr N.r. H.H. Kerr to Cong Wigg],esworth 
s. Ltr fr Col Scott, !GD 
9. Ltr fr Cong C.A. Herter · 

----------·-----------
( GCW 74, l4 April 1946)• 
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HAR DEPART1ENT 
·A:rmy Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGK • CM 302885 
2 9 fl.AR 1946 

UNITED STATES 11 TH AIRBORNE DIVISION 

(133) 

v. 

Second IJ.eutena.nt URIE J. 
PAYNE (0-1175826). Field 
Artillery. 

) 
) 
) 

.) 
) 
) 
) 

Trial by G.C.M •• c6nvened at APO 468• 
10 and 17 January 1946. Dismissal and 
total forfeitures. 

------------------------------OPINION of the BOARD OF REVIEW 
MOYSE. KUDER and WINGO, Judge Advocates. 

------------~-----------------
l. The record of trial in the case of the officer named above ha.a 

been examined by the Board of Review and the Board submits this. its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges e.nd. Specifica
tions a 

CHARGE Ia Violation of.the 85th Article of War. 

Specifications In that Second Lieutenant Urie· J. Payne, Battery 
A, 675th Glider Field Artillery Battalio~, was, at A.PO 468, 
on or about 30 November 1945, found drunk while on duty as 
Battery Officer am Roving Patrol Officer. 

CHARGE IIa Violation of the 95th Article of War. 

Speoifioationa In that Second Lieutenant Urie J. Payne, •••, 
was. at APO 468; on or about 30 November 1945. drunk and 
disorderly in a public place. to wit. Sa.kura Bar. Yonezawa, 
Yamagata . le en, Japan. . 

CHARGE III• Violation of the 96th Article of Wa.r. 

Speoifioationa· In that Second Lieutenant Urie J. Payne.•••. 
having received a lawful order from First Lieutenant &bra.rd J. 
Simon. to dri;uc no intoxicating beverages while on duty. the 
said First Lieutenant Edward J. Simon being in the execution· 
of his Office. did at'APO 468. on or about 30 November 1945, 
fail to obey the same. 

He pleaded not guilty to and was found guilty of all charges and specifica
tions. Evidence was introduced of one previous conviction by general court
martial for being drunk in stati~n at APO 468 on or about 9 October 1945, 
for which he was sentenced to forfeit $100 of his pay per month £or three 
months. In the present case he was sentenced to be dismissed the service. 
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to forfeit all.pay and allowances due or to become due, a.nd to be confined 
at hard labor for five yea.rs. Th& reviewing authority approved only so 
muoh of the sentenee as provided for dismissal from the service and the 
forfeiture of all pay and allowances due or to become due, and forwarded 
the record of trial for action under Article of War 48. 

3. For the prosecution. 

On 28 November 1945 accused reported for duty to Battery A, 675th 
Glider Field Artillery Battalion, whioh was then stationed at Yonezawa, 
Ye.:maga.ta, Japan, and on 30 November 1945 was reconnaissance officer· a.nd 
supply officer for the Battery (R. 6, J, 9, 13, 17, 18). On the latter 
date, in addition to his other duties he was detailed by First Ueutena.nt 
lliward J. Simon, his Battery Commander, as Roving Patrol Officer, whose 
duties consisted of pa.trolling the streets of Yonezawa to maintain order 
among military personnel (R. 7,14,16,17,18,24; Pros. Ex. 1). Ma Battery 
officer accused was on duty from 0700 to 1700 and a.s Roving Patrol Officer 
from 1730 to 2130 (R. 7,11,12). Lieutenant Simon saw the accused on several 
occasions between 0730 and 1330 on 30 November 1945. On none of these oc-

. casions did he appear to have been drinking (R. 7, 8 ). At a.bout 1300 Lieu
tenant Simon "told 11 accused to "go down and check the Supply Room records." 
At a.bout 1600 he went to the Supply Room 11smelled whiskey in the room" and 
sent accused, who "seemed a little flustered," to his room (R. 8). When 
accused reported to Lieutenant Simon at about 1700 before going on duty as 
Roving Patrol Offi oer Ueutena.nt Simon age.in "smelled" whiskey but accused 
gave the appearance of being able to and assured Lieutenant Simon th4,t he 
could perform his duties (R. 9). A little after 1700 Lieutenant Simon saw 
accused drinking_something from a bottle in his room, but did not attempt 
to find out wha.t the bottle oonta.ined (R. 9,11). When accused first re
ported for duty on 28 November 1945 he was given a direct order by Lieu
tenant Simon not to drink during duty hours. This order was repeated to him 
by Lieutenant Simon on 30 November l945(R. 9). In addition between 1500 and' 
1600 hours on 30 November 1945 this order was a.gain repeated to him under 
instructions from Ueutenant Simon by Second Lieutenant John P. Heppe.rd, 
who at that time also informed the accused of his duties as Roving Patrol 
Officer that evening (R. 9,14,15). At the time of this conversation with 
accused Lfeutenant Heppard detected the smell of liquor on accused's breath 
and noticed that his speech was slurred and not. distinct. He, therefore, 
ca.me to the conclusion that accused had been drinking (R. 14,16) • 

.Private First Class Carl L. Ireland, 675th Glider ·Field Artillery 
Batta.lion, who was jeep driver of the Roving Patrol on 30 November 1945, 
first saw the accused a.ta.bout 1830 hours on that date (R. 20). At that 
time Pri va.te Ireland s·melled liquor on the accused's breath, noticed that . 
he staggered as he walked, and was of the opinion that the accused was then 
under the influence of liquor (R. 20). The accused entered the jeep and 
was driven first to the Geisha House and then to the Sa.k:ura. Bar in 
Yoneza.wa, Ya.ma.gata Prefecture (R. 20,21). The Sa.kura. Bar was operated by 
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Japanese oivilians- and wa.s open to all enlisted men (R. 18,19). The ac
cused entered the Sa.kura Bar and when he had not returned to the jeep in 
15 minutes, Private Ireland went into the bar, where he saw the aooused 
sitting with a girl on his lap (R. 21,22). Thereafter.the accused gave 
the girl some money, and when Private Ireland instruoted her to give it 
back, the aooused became angry and began throwing chairs at the floor (R. 
21,22). Priva.te Ireland and Private First Class John :5:,118-Ild, who wa.s on 
duty with him that evening, quiet.ad the accused and took him outside (R. 21). 
The a.ocused stated th9.t he had to go baok to the latrine and when he did not 
return the two enlisted men searched for him and finally found him in a 
dim alley {R. 21). The accused struggled with the two enlisted men, who 
finally succeeded in carrying him back to the jeep (R. 21). At the time 
of the incidents in the Sakura Ba.r the accused was wearing a Military 
Polioe brassard and there were about 12 Japanese women and 12 enlisted men 
in the bar (R. 21). In Private Ireland's opinion, accused was under the 
influence of li'quor, this opinion being pa.sed upon the aocused's actions;_ 
his manner of walking and talking and the bloodshot oondition of his 
eyes (R. 21, 22). The two enlisted men returned the accused to the 
battalion area a.nd turned him cner to Second Lieutenant Manny Marquez, who 
was Officer of the Day of the 675th Glider Field Artillery Battalion on 
30 November 1945 (R. 23, 24). The accused, who then had a out on his fore• 
head, was intoxicated at that time and was unable to speak or talk very 
well (R. 24 ). Lieutenant NJB.I'quez turnr;,d the accused over to Lieutenant 
Simon at the officer's quarters at a.bout 2015 hours .(R. 9,24). The accused 
was then staggering and his speech was thick and incoherent (R. 9).· In 
the opinion of Lieutenant Simon the accused was then drunk (R. 9). He 
placed the accused in arrest and ha.d his out examined by First Lieutenant 
Joseph H. Geyer, Battalion Surgeon, 675th Glider Field Artillery Battalion, 
who found the wound to be superficial (R. 9,25). Lieutenant Geyer was of 
the opinion that at ~he time the accused was drunk (R. 25). 

For the defense. 

It was stipulated that if Seizo Ishii were present in court and 
"under affirmation" he would :testify that on 30 November 1945 he was 
me.nager of the Sakura Bar in Yonezawa, Yamagata Ken, Japan; that the bar 
was owned by Japanese stock holders, that it was open only to U. s. Army· 
enlisted personnel, and that Japanese civilians were not permitted to 
drink in the bar although Japanese girls worked there as waitresses (R. 
26). 

Pri va.te Ireland, recalled as_ a. defense witness~ testified that 
although he noticed liquor on the accused's breath when he picked him up 
to boon Roving Patrol duty he did not see him drinking at any time (R. 
26). ~ 

After a full explanation of his rights the accused elected to 
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be sworn as a witness. He testified. that when he was dismissed and told to 
go to his room by Lieutenant Simon at a.bout 1600 on 30 November 1945 he 
considered that he was off duty until 1730, and therefore had a drink or 
two of alcoholic beverages (R. 28). He remained in his room until meal 
time and remembered nothing more until about 2000 the following evening 
(R. 28 ). Upon cross-examination he denied drinking any intoxicating beverages 
on 30 November 1945 until after 1600 hours (R. 29). He recall6d being noti
fied about 1600 hours of his duty as Roving Patrol Officer (R. 29). He at
tributed his failure to recall &.IJY of the events to the fact that he had 
been taking phenobarbital tablets six or seven days prior to the incident. 
He stated that on the afternoon of 30 November he had ta.ken four pheno
barbital end two codeine tablets, and had had a total of ten phenobarbital 
tablets during the entire day (R. 30,31). 

Rebuttal by prosecution. 

Lieutenant Geyer, recalled as a witness, reiterated his previous 
opinion that accused was drunk on 30 November 1945 and stated that accused's 
condition could not have been caused by taking phenobarbital and codeine 
or a combination of such drugs and liquor (R. 34-37). 

4. The evidence is conclusiv~ that·on 30 November 1945 accused (1) 
was found drunk while on duty as a Battery Officer and Roving Patrol Officer, 
(2) was drunk and disorderly in Sakura Bar in Yonezawa, Japan, and (3) 
failed to obey the orders given by his Battery commander to.drink no in
toxicating liquor while on duty. 

a. The proof required to support a finding of guilty of "being 
drunk on duty" in violation of Article of War 85 is -

"(a) That the acous ed was on a certain duty, as alleged, and 
{b) that he was found drunk while on such duty" (MCM, 1928, par. 145, 
p. 160). 

I 

It is immaterial "whether the drunkenness was caused by liquor or drugs••• 
and any intoxication which is sufficient sensibly to impair the rationa1' and 
full exercise of the mental,and physical faculties is drunkenness within 
the meaning of the article" (Idem). 

The testimony of Private Ireland, as well as that of the officers 
present when accused was returned to his quarters, cleat"ly establishes a 
state of intoxication denounced by the !.1:anual. It is undisputed that at the 
time accused was a Battery officer performing the duties of Roving Patrol 
Officer. The only suggested defense was accused's asdertion that his con
dition must have been due to his t~king phenobarbital tablets.in consider
able quantity. This defense was completely eliminated by the testimony of 
Lieutenant Geyer, a medical officer~ who examined the accused after he had 
been returned to his quarters. Testifying as a medical expert Lieutenant 
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Geyer expressed the opinion that accused's conduct.was the result of drunken-
ness and that he displayed none of the symptoms of an overdose of pheno- · 
barbital or of codeine. or of a combination of these drugs with alcohol. 

b. The proof e.s to drunkenness described in the preceding para
graph equaily establishes that accused was drunk in the 'Sakura Bar as 
charged. That -he was likewise disorderly at the same time and place is 
fully established as well. When the operator of his jeep. Private Ireland, 
located accused in the Sakura Bar accused was sitting with a native girl 
on his lap. He was wearing a N.ilitary Police brassard on his arm. Accused 
became angered when Private Ireland directed the girl to return to the ac
cused some money given to the girl by accused and accused created a violent 
disturbance by throwing chairs on the floor. The bar was open only to U.S. 
Army enlisted personnel but was managed by a Japanese civilian and had 
Japanese women as waitresses. Twelve·of the latter and a number of enlisted 
men were present when accused misconducted himself. Under these oircumstanoes 
there is no merit to the defense's contention that since the bar was restricted 
to U.S. military personnel it was not a public place. In CM 250293. ~ley 
(32 BR 318) the Board held that a house of prostitution was.a public pace 

. "within the intendment and meaning of military law", and in CM 202846, 
Shirley (Dig Op JAG 1912-40, Seo 453 (10), 6 II!. 352) it was held that an 
unlighted porch on an apartment building.on a military reservation was a 
public place within the purview of Artiole of War 95, although only Aney 
personnel and their wives were present. In the latter case the Board of 
Review properly held• 

11 It is a mistaken notion that the A.r'fir'J can be disgraced or 
discredited by the misconduct of one of its members only if that 
misconduct is seen by outsiders." 

Drunkenness and disorderly conduot on the part of an officer do 
not always constitute a violation of Article of War 95 but are frequently 
held to be merely a violation of Article of War 9Q. However, accused's 
misconduct was so brazen, flagrant and conspicuous that it clea.rl,.Y makes him 
amenable to Article of War 95. As a..n American officer in an occupied foreign 
country he was under an obligation so to conduct himself' as not to subje9t 
the military service to criticism, and as a law enforcement officer. wearing 
the indicium of his office, he was particularly required to refrain from 
hinself committing an impropriety which he was required to prevent others 
from committing. In CM 221591, Brown { 13 BR 187,188, 1 Bull JAG p. 164) 
the evidenoe showed that the acc~wa.s drunk and used.vile language·to 
strangers in~- hotel dining room in South America, and that he had reported 
_for duty in an intoxicated condition in the presence of several persons. 
In holding_that under the circumstances being drunk constituted conduct 
unbecoming an officer and a gentleman in violation of Article of War 95 
the Board of' Review appropriately expressed the view that accused's offense 
"was aggravated by the fa.ct· that it -oocurred in a. foreign oountry where a.e
cused was u.nder an additional responsibility to maintain the dignity and 
honor of the~·" 
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I 
The open offer of money to a Japanese wa.i_tress who was sitting 

on his lap by accused a.nd his violent display of anger, accompanied by the 
overturning of chairs, in the presence of Japanese civilians and enlisted 
men of the United States Arm¥ in a. bar in a Japanese city, all while he 
was in a drunken condition and was wearing trre brassard of a.11:ilite.ry 
Police, in the opitlon of the Board violated the standards of an officer 
a.nd a gentleman and discredited .American officers with enlisted men and· 
civilians a.like. 

c. The evidence is indisputable that when accused reported for 
duty to Battery A, 675th Glider Field Artillery Batta.lion, on 28 November 
1945 he was given a direct order by the cownanding officer thereof not to 
drink while on duty, that this order was repeated to him by Ueutena.nt 
Simon on 30 November and was again repeated to him under Lieutenant 
Simon's instructions by Lieutenant Heppard on the s8Jlle date. On 30 November 
19A:5 accused was on duty from 0700 until 2130 with the possible exception 
of a half hour between 1700 and 1730. He admitted that he had at least 
one or two drinks of intoxicating liquor at about 1600 on 30 November 1945. 
His statement that he believed that he was off duty when he was sent to 
his room at 1600 finds no support in the record. In addition accused's 
highly intoxicated state when he was returned to his quarters at 2015 on 
30 November clearly establishes that he had indulged in intoxicating 
liquors after 1700 in view of the fa.ct tmt at that time he was not drunk, 
and assured his battery commander that he could perform his duties. The 
record of trial, therefore, conclusively establishes that accused violated 
a definite legal order given to him by Lieutenant Simon. 

' 
5. War Department reoords show that accu~ed is 29-1/2 years of age, 

ii married, and has ·one child (according to accused's statement attached 
to the record of trial he has two children). He is a high school gradua.te 
and between July 1934 and September 1936-was employed as a "powder man" 
and ''ma.chine man u with a. mining company a.nd e.s a. "dock hand II with a 
commercia.l trucking company. He enlisted in the u. s. Army on 7 September 
1936 and has been in the military service continuously since that time • 

. He was discharged from enlisted statu1 6 January 1943 a.nd commissioned 
a second lieutenant, Field _Artillery, AUS, a.nd called into active duty as 
suoh 7 January 1943. AIJ an enlisted man he attained the grade of staff 
sergeant. He was hospitalized on 7 August 1944 for "observation, treat
ment and recommendation for type of duty if aey that he may be physically 
qualified to perform" and on 10 October was found by a board of offioera 
to be physically qualified for full military duty, including overseas 
service. He was returned to his o0Illlll8.lld on 11 October 1944. According to 
statements in the review by the Sta.ff JUdge Advocate of the reviewing e..u
thority aoouaed graduated from Parachute School 17 July 1943 as a qualified 
jumper and has been overseas since 24 September 1945. After the charges 
in the present case had been filed, accused addressed a communication to 
The Adjutant General dated 18 December 1945 requesting permission to resign 
his commission and to reenlist, and on 11 January 1946 tendered a resignation 
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for the good of the service "in lieu of trial by court-martial." The re
ques~ was denied and the resignation disapproved. 

6. The court was legally constituted and had jurisdiction over the 
accused and of the offenses. No errors injuriously e.ftecting the substan
tial rights of the accused were committed during the trial. In ~he opinion 
of the Board of Review the record of trial is legally sufficient to support 
the findings of guilty and the sentence as approved by the reviewing authority 
a.nd to warrant confirmation of the sentenoe. Dismissal is mandatory upon 
oonviotion of a violation of Artioles of War 86 or 95 and is authorized 
upon oonviotion of a violation of Article of W~r 96. -

?'~~ )ll~. Judge Advocate 

_..,J½ ... i/.li"""· ........ ·141:n"""""· .... · _,,../{..._.._l+(t-~_...y...__ ___ , Judge Advocate 
~ 7 • 

_L_cs.>a.R, ___ W__,1..__W ....... ~--------·---• Judge Advocate 
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SPJGK - CM 3028.85 

Hq ASF, JAGO, Washington 25, D. C. 

TO: The Secretary of War 

1st Ind 

µPR 1 ° 

1. Pursuant to Ex:eoutive Order No. 9556, dated N'.a.y 26, 1945, there 
are transmitted herewith for your action the record of trial and the· 
opinion of the· Board of Review in the case of Second Lieutenant Urie J. 
Payne (0-1175826), Field Artillery. 

2. Upon trial by general court-martial this offioer was found guilty 
of being drunk on duty as Battery Offioer and Roving Patrol Officer at 
APO 468 in violation of Article of War 85 (Specification of Charge I), 
of being drunk and disorderly in the Sakura bar in Yonezawa, Japan, in 
violation of Article of War 95 {Specification of Charge II), e.nd of fail
ing to obey a lawful order given to him by his commanding officer not to 
drink intoxicating beverages while on duty, in violation of Artiole. of War 
96 (Specification of Charge III). All violations occurred on 30 November 
1945. Evidence was introduced of one previous conviction by general court
martial for being drunk in station at APO 468 on or about 9 October 1945, 
for which he was sentenced to forfeit $100 of his pay per month for three 
months. In the present case he was sentenced to be dismissed the service, 
to forfeit all pay and allowances ~ue or to become due and to be confined 
at hard labor for five years. The reviewing authority approved only so 
much of the sentence as provided for dismissal from tha service and the 
forfeiture of all pay and allowances due or to become due, and forwarded 
the record of trial for action under Article of 'Uar 48. · 

3. A. summary of the evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board that the record 
of trial is legally sufficient to support the findings and sentence asap
proved by the reviewing authority and to warrant confirmation thereof. 

Accused was assigned to the 675th Glider Field Artillery Battalion 
then stationed at Yonezawa, Yamagata, Japan, on 28 November 1945.. Because 
of his having previously been found guilty of being drunk in station he 
was specifically ordered by the Battery commander not to drink while o~ 
duty. This order was repeated to him twice on 30 November 1945. On the 
latter date in addition to his other duties as a Battery Officer he was 
detailed as Roving Patrol Officer. His duties as such consisted of patrolling 

.the streets of Yonezawa to maintain order among military personnel. His hours 
of duty on that date were from 0700 to 2130 with the possible exception of 
the half hour between 1700 and 1730~ During duty hours he was seen taking 
a drink from a bottle, and the odor.of liquor·was detected on his breath. 
~nile he was on duty he entered the Sakura bar, which was open only to U.S. 
military enlisted personnel, but was managed by a Japanese civilian and 
employed at least twelve Japanese women as waitresses. Ee was drunk at that 
time. The driver of his jeep, after awaiting his return from the bar for 
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some time, entered the bar and found accused seated therein with a native 
w.oman on h.is lap. He created considerable disturbance in the presence of 
enlisted men and the Japanese waitresses when the driver of the jeep in
structed the Japanese woman to return some money which a.cc used had given 
to her. Accused's sole defenses were that he did not consider that he was 
on duty when he took one or two drinks on the afternoon of 30.Novembcr 
1945, and tna.t he had taken so many phenobarbital tablets and codeine that 
he was not aware of what transpired during the course of that evening. 
According to competent medical testimony accused's oonciition was due to 
his being drunk from having imbibed alooholio liquors and not to his having 
taken the drugs described by him • 

..:'I.caused I s conduct conspicuously violated the standards required 
of an officer and a gentleman, and following so closely upon his prior con
viction of being dru."lk in station clearly demonstrated his unfitness to 
continue as an officer in the Army of .the United States. He was under a 
particular oblitation to maintain the highest standards by reason of the 
fact that he was serving with troops in an occupied foreign country and 
on the day in question was acting as a law enforcement officer. Under 
all the circumstances and despite acoused 1s lengthy·servioe as an enlisted 
man, I recorir;iend that the sentence as ap.i.)roved by the reviewing authority 
be confirmed but that the forfeitures be remitted, and that the sentence 
as thus modified be carried into execution. 

4. Consideration has been given to accused's request for clemency 
dated 21 January 1946 attached to the record of trial. 

5. Inclosed is a form of action designed to carry into execution 
the foregoin6 recommendation. should it meet with your approval. 

,r; 
~ ,\~--

'-. -·~"' ,· L...,,-. .... __ ; w . 

3 Incls THOYi .. S H. GREEN 
1. Record of trial 
2. Form of action 
3. He,1uest for clemency 

of accused dated 21 
Jan 1&16. 

---------------·-----( OCMO 95 1 1 may 1946). 

9 

Major General 
The Jud.be Advocate General 
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VNITED STATES 

v. 

Captain ROBERT E ~ GARNER 
(0-401796), Corps ot 
Military Police. 

) 
) 
) 
) 
) 
) 
) 

CRANOR BASE SECTION 

Trial by a.c.M., convened at 
Cherbourg, Manche, France, 3 
and 4 October 1945. DismisMl, 
total forfeitures, and con
finement for "two (2) years. 

--------
OPINION of the BOARD OF REVIEK 

BAUGHN, O'CONNOR and O'HARA., Judge Advocates 

'" . .. 
1. The Board of Review has examined the record ot trial in the 

case o! the officer named above and .submits this, its opinion, to 1'he 
Judge Advocate General. 

2. The accused was tried upon the .tollarlng Charges and Specifi
cationas 

CHARGE Is Violation ot the 94th Article of war. 

Specification ls In that Captain Robert E. Garner, 2025th 
Prisoner ot War Overhead Detachment, did, at or near 

· Valognes, France, between l March 1945 and l June 1945, 
.feloniously take, steal and carry away about twenty
five truckloads of certain building materials, to-.1.t, 
roofing, used lumber, and stone, of a value in excess 
o£ tso.oo, property of the United States, .fumished 
and intended for the military service thereof. 

Specification 2, (Disapproved by reviewing authority'). 

Spec:1.f'lcation 3i In that * * *, did, in conjunction with 
start Sergeant Frank Wiseman, 2J25th Prisoner.of War 
Overhead Detachment, at or near Valognes, France, on 
or about lS June 1945, wrong.fully and knowingly dis
pose ot, by- delivery to a al v.Uian, name unknown, 

http:Prisoner.of


about ten 100-pound sacks of flour, of a value of al:D ut 
$40.00, property of the United States, furnished and 
intended for the military service thereof. 

Specification 4: (Disapproved by reviewing authority). 

Specification 5: In that * * *, did, in conjunction with one 
lmdl Schelling, a German prisoner of war, and other per
sons vmose names are unknown, at or near Valognes, France., 
between 1 July 1945 and l5 August 1945, wrongfully and 
knowingly dispose of, by deli very to civilians whose 
names are unknown, about 5000 flour sacks, of a value 
in excess of $50.00 1 pro:r;:erty of the United States, 
furnished and intended for·the mill tary service thereof. 

Specification 6: In that * -i:- *, did., in conjunction with one 
Annie Dabrowski., a civilian., at or near Valognes., France., 
on or about 15 August 1945, wrongfully and knowingly sell 

· 4 sack~ of flour, o.f' some substantial value not in ex
cess of $20.00, property of the United States, f'urnished 
and intended for the military service thereof'. 

CHARGE II: Violation of the 95th Article of War. 
(Disapproved by reviewing authority). 

Specification: (Disapproved by reviewing authority). 

CHARGE m: Viola ti.on of' the 96th Article of War. · 

Speci.fication: In that Captain Robert E. Garner., 2025th 
Prisoner of War Overhead Detachment, did, at or near 
Valognes, France., on numerous occasions., between l 
Marcil 1945 and 1 May 1945, wrongfully., knowingly, and 
unlawfully- apply to his own use and benefit in the con
struction of a privately-owned dwelling house, not the 
property of' the United States, the labor of one Heinz 
Rayers., a German prisoner of war, and of certain other 
German prisoners of war, whose names are unknown., who 
were than under his oontrol as an officer of the Army 
or the United States. 

He pleaded not guilty to, and was found guilty of., all Charges and Speci
fications., excepting the words "about 25 truckloads of" in Specification 
1, Charge I, of which words he was round not guilty. He was sentenced 
to be "dishonorably discharged" the service, to forfeit all pay and 
allowances due or to become due, and to be confined at hard labor, at 
such place as the reviewing authority might direct., for two years. The 
reviewing authority approved "only so much o! the finding of guilty of 
Specification l of Charge I as involves larceny o! roofing and used 
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lumber o! some substantial value, property of t:,<t United States, at 
the time and place alleged"; disapproved the .findings of guilty of 
Specifications 2 and 4 of Charge I, the Specification of Charge n 
and Charge II; approved the sentence; and forwarded the record of 
trial for action under Article of War 48. 

3. Evidence for the prosecution: Accused was p],.aced in command 
of an installation, designated "F'WLE 30", at Valognes, France, about 15 
February 1945 (R. 15, 68). The installation consisted of a prisoner 
of,.war camp and a bakery operated by the prisoners (R. 68). The bakery 
was located in a building partially occupied by a private bakery· 
operated by French civilians (R. 25, 31). Staff Sergeant Frank Wiseman 
was •second in command" at Valognes, and, among the German prisoners, 
Heinz Rayers acted as "canp leader" and also as interpreter for accused 
(R. 47, 49, 62, 67-68). -

After assuming charge at Valognes accused instructed Rayers 
to build a house for accused (R. 70). Rayers talked to a French woman 
who owned the land across the street !rom the bakery and secured pe~ 
mission to erect the house on her property (R. 66, ?O, 71). The house 
was built in 20 days by the prisoners -working in their "free time.• In 
Bayers I words, 1140 men * * * worked 12 hours and 40 others during the 
night" (R. 69, 78). The material came from various sources. The founda
tion was made from stones taken from houses in Valognes; the brick in 
the fireplace was taken 11:trom the bakery"; the tile in the bathroom was 
purchased in Charbourg as was the plywood used in the walls, the nails, 
the locks an:i fixtures; and the roofing paper came "from the baker-.>"•• 
Subsequently, brick was purchased in Cherbourg and taken to the bakery 
to replace that ca- riea away (R. 69, 70, 71, 7S) •. Raya rs estimated 
that sso,ooo francs was spent on the muse includini :2so,ooo francs 
for fixtures and furnishings (R. 75). Part ot the monq used to finance 
the building of the house was obtained through the sale ot old, spoiled 
nour from the c"amp bakery. The French bakery handled these sales 
and approx:1.Jnately .300,000 .f"rancs were raised in this manner (R. 28, 31, 
70, 74)• Not all o.f" the money derived from the flour sales went into 
the house; some was used to purchase additional food for the prisoners 1 

mess and to purchase tools and instruments for the prisoners' use (R. 7?). 
Spoiled flour should have b~en returned by the bakery to the 5SSth 
Railhead Company at Charbourg, where it was issued. The practice there 
was to have the veterinarian examine returned flour, condemn it, and it 
would then be destroyed (R. 20). . 

Bayers asserted that the balance ot the construction cost, 
outside o! that deri. ved from the sale of the flour, was his own contri
bution. He obtained the money from a French lady friend (R. ??) • As 
soon as the house was finished accused and an "Annie Debrowski" took 
possession (R. 49). Rayers specifically denied that either accused or 
Krs. Debrowski ever contributed anything toward the building costs (R. 76). 
Photographs ot the exterior and interior ot the house show a trame house 
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of neat, substa.~tial construction, with elaborate furnishings (R. 17, 
56; Pros. Exs. A to I). The chairs, tha buffet, music box, radio 
cabinet and other furniture were expertly made and finished by the 
prisoners (R. 61-62). 

Sometime in June 1945 Sergeant Wiseman was instructed by ac
cused to give 10 sacks of flour, of 11 the regular size," to 11 the French" 
(R. 53). A French boy called for the £lour aoo ";liseman took it from the 
stockpile in the b~ery and placed it in the boy's cart (R. 54). No 
money was received from the transaction (R. 55). Hans Hilbrig., a pri
soner employed as a clerk in the bakery, remembered two occasions in 
June and July 1945 when Sergeant Wiseman·instructed him to give 10 
sacks of fiour 11 to the French." Hilbrig transmitted these instructions 
to Joseph J!iedler, who was in chargJ:1 of the .fl:lur stock room (R. 37). 
Ferdinand Fetrak arxi Carl Dlnger, who worked in the stock room "I'd. th 
Fiedler., recalled handing out the sacks. Each weighed 100 pounds and 
was value~ at $4 (R. 20,42-45). 

Rayers departed from Valognes about l July 1945 and was suc
ceeded as •camp leader" by another prisoner, Emil Schelling (R. 62). 
Near the prisoners I inclosure there was a pile of flour sacks which had 
become wet, causing a bad odor. Schelling tole accused that the stench 

, was being wafted into the prisoners I camp and that there was danger of· 
disease. Thereafter Schelling sold the sacks or exchanged them £or 
vegetables for the kitchen. Between l July and 15 August 1945 he sold 
approximately 100 sacks each containing 40 to 50 empty sacks. A filled 
sack brought 50 francs. The money derived .from these sales was turned 
over ·to accused (R. 62-63). Mrs. Dabrowski also admitted disposing of 
empty flour sacks for which she received vegetabtes for the prisoners' 
mess (R. 82). Empty fiour sacks were valued at $3.67 per hundred and, 

- under area rules, were required to be returned to Cher'bourg. This was 
true regardless of the condition of the sacks (R. 20). 

On the morning of 15 August 1945 two French civilians, 
Van ~r Mye and Dlruel, came to the camp in a truck to purchase flour 
(R. 221 Z3-24). One ot them talked to Mrs. Dabrowski who referred him 
to Schelling (R. 24, 64, 81). Schelling had no more "old nour" for 
sale but he did have four sacks of flour "sweepings." This was flour 
t.hrown nn the noor from the bakery tables when they were cleaned. 
The nour was then swept up an:l sacked. Schelling placed the "sweepings" 
in the truck ani collected 600 francs which he took to accused's home 
and placed on a table (R. 64-65). :Mrs. Dabrowski found the money there 
and took it over "to the sister of Mr. Duruel" (R. 81). The truck was 
stopped by guards and Captain George R. Fay., provost marshal at Cmrbourg, 
was called. He "looked into the truck and there were four bags ot nour 
ill the back of the truck." The flour was "GI issue nourn (R. 15-16). 
Captain Fay later walked around accused's house and in the rear found 
nour sacks .t1lled with empty sacks, all in good condition (R. 17). 
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4. Evidence for the defense: Accused took the vii. tness stand in 
his Ollil behalf (R. 109). He stated that he was 34 years of age, a 

· resident or Hyattsville, Maryland., and a married man with two children 
(R. 109). After a number of years in the National Guard he entered on 
active duty as a second lieutenant on 3 Febnary 1941, as a platoon 
leader in a rifle company or the 115th Infantry; in January-19-42 he 
was promoted to first lieutenant arrl in August of that year he went 
overseas; in February 1943 he was placed on duty with the Military 
Police and in September 1943 he was promoted to captain (R. 109-110). 

When he arrived at the installation at-Valognes about 12 
February 1945, he ·found about 25 to 50 prisoners there (R. 111, 114). 
In time, the camp expanded in siz.e to 500 prisoners llith 30 enlisted 
men (R. 115., 132). All of the 11 fW11 inclosures within the Carentan
Granville-Cherbourg area., with a ff!W exceptions., obtained their bread 
from Valognes (R. 134). The output., which in the beginning was 19,000 
pounds of bread a day., eventually increased to 60,000 pounds a day 
(R. 113). Approximately 50,000 pounds of flour was used daily (R. 120). 
Considerable construction work was done in the camp, mess halls, ba?Tacks 
and other buildings being erected (R. 112-113). Most of the material 
used., including lumber, tar paper., ceioont., and stores, was obtained from 
other Arury units moving out of Valognes (Et. 114-115). Plumbing fixtures., 
radiators., and light fixtures were obtained from German fortifications 
(R. 115) • 

When he was sent to take charge of the bakery nothing was said 
to him about his quarters. He lived for a time in a. tent in the camp 
(R. 135-136). The canp was small arrl he did not like to live nth the 
enlisted men. On the other hand he did not want to live too far away 
!rom camp. There was a hotel in the town but he did not know whether 
there was a room available there (R. 123). Rayers suggested building 
a house and accused was favorable to the idea (R. 123, 127). 

Rayers spoke to the 1YOman owning the land and accused also 
talked to her before construction commenced (R. 129). He made no 
definite arrangexoonts Yd.th the woman concerning the disposition of 
the house upon his departure from Valognes. It was his "impression" 
that it was a Government building although he thought he might have to 
tear it cbwn when he left (R. 124). He exercised no supervision over 
the actual building of the house as he was too busy in the baker.,. 
He thought the stIUcture l'IOuld only be a "barracks" an9- had no idea 
that it "WOuld develop into the house lfhich we.a constructed ( R. 123-124). 
He admitted, however., that a small sketch of the proposed house had been 
aholf?l him by Rayers (R. 127). The wood used .for the framing and the 
siding came fran the bakery. It was scrap lumber that otherwise would 
have been used for firewood (R. 11?). The brick in the chilr.ney and in 
the fireplace was the same brick as that used in the ovens (R. 130). 
The roofing material was similar to the landing strip material that 
was used on the bakery (R. 126-127). The stone, the tile and the 
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plywood used in the house·was purthased by Annie Dabrowski (R. 117, 
130-1.31). , Mrs.. Debrowski was a displaced person whom accused had met 
when she was in his camp at Cherbourg (R. 12'7-128). Insofar as the 
labor on the house was concerned accused stated that he knew the pri
soners ·were working there but he was told it was in their spare time. 
No prisoner ever worked more than his eight hour shift in the bakery 
unless he volW1teered (R. 116., 123-124). 

Accused denied ever stealing any .flour. Some Z7 truckloads 
of spoiled flour was received from a depot at LeMoley, and., after 
salvaging whatever part that was useable., he ordered the balance given 

· to French farmers. This flour was billed as spoilec.. flour and conse
quently he thought it would be 11silly11 to return it. Before ordering 
the spoiled portion given away he had a medical officer come up from the 
"Prisoner of War Overhead Detachments Group" and condemn it. It was 
not until he talked to the investigating officer that he found out that 
his instructions to give the flour away had not been followed (R. 118-120). 
He never authorized Sergeant Wiseman to dispose of tlour and had no 
knowledge· of the delivery of the ten sacks of flour to French civilians 
on 15 June 1945 (R. 120-121, 134). He likewise had no knowledge of the 
sale of the four sacks of flour on 15 August 1945. On that date he was 
in Brussels and was on temporary duty (R. 122-12.3). 

He had no knowled~e of any SOP concerning the return of flour 
sacks (R. US). At one time he sent the 11Carentan DP" some sacks at 
their request. Subsequently accused tried to send them another lot but 
they refused his offer. On another occasion he sent sacks to "Pl'lE 24"• 
One of his se,rgeants told him. Cherbourg would not accept sacks. Accused 
did not know personally whether or not this was true (R. 121-122, 1.32). 
Since he had no other outlet he ordered the sacks given away to the .French 
who made clothes out of them (R. 122). He was not authorized by higher 
authority to make such a disposition (R. 133). He never received any 
money for them ~xcept once when a sergeant reported that Schelling had 
received 600 francs from a French woman. This m:,ney was turned over to 
accused and he spent it to buy feed for horses at the camp (R. 122). 

Mrs. Dabrowski, testi.f'yi.ng as a defense witness, asserted that 
she had contributed 100 ,ooo francs toward the cost of construction of the 
house (R. 94). This was money which she had earned while working as an 
interpreter for the Germans at a salary of 6000 francs per month (R. 89-90). 
The money was used to purchase the tile, the plywood, the paint and the 
glass for the house (R. 90, 91, 9.3). Mrs. I:ebrowski presented several 
receipted bills (R. 92-9.3; 1.30; Der. Exs. l to 5). One of the bills 
showed the purchase of plywood for 8000 francs (Def. Ex. 4). The other 
bills related principally to payment for glass and glazing work and for 
.f'urniture and house furnishings (Def. Exs. l, 21 .3, 5). She further 
testified: 

"I didn I t say that I paid for all the house. I paid tor 
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some articles, and all the furniture, but for the house 
itself I don't know. The house doesn't belong to me. I 
don't have anything to do with the house. What I furnished, 
it was for the Captain, becaus~ I wanted something com
fortable and I used to like the Captain. The Captain 
didn't have enough money to furnish a lot of things" 
(R. 101). 

She met the accused at Cherbourg in October of 19,44-and moved into·ac
cused1 s house in Valognes in Uay 1945 living there ever since (R. 99-100). 
The reason she spent all her money on the house was that she "liked very 
much the Captain" and hoped that by making the house comfortable he lfOu.ld 
stay in Valognes (R. 95). 

Mrs. Dabrowski protested that she had been compelled to take 
~e witness stand for the prosecution by threats of the French police 
that otherwise she would be expelled from France or go to prison (R. 94). 
She also asserted that any testimony she gave for the prosecution con
cerning the sale of flour sacks or flour was untrue (R. 95-96). 

Yr. Charles Meury, a French civilian, received 4000 flour sacks 
!rom accused, to be distributed gratuitously among war sufferers. The 
bags, one to a family, were distributed at the city hall (R. 105-106). 
An enlisted man who delivered the sacks verified M. Meury's testimony 
(R. 107-108). Major Joseph C. Vergilio, Commanding Officer of a Prisoner 
of \i:ar enclosure, asserted that prisoners of war could be used tor all 
tYPes of construction in connection with the operation of camps. However, 
the Amr:, did not authorize the use of prisoners to const~ct dwellings 
on private grounds (R. 136-137). 

Captain William E. Harvey, Executive Officer in accused's or
ganization, was of the opinion that accused's work was "superior". The 
bakery at Valognes was operated very efficiently. Captain Harvey 11 never 
had any occasion to doubt /_a.ccused 1y truth and veracitytt (R. 102-lOJ). 
The stipulated testimony of ~ajor F. P. Moore, Comnandant of the Chanor · 
Rehabilitation Training Center; of Major General Milton A. Record, Office 
of Chief of Staff, War Department; of Ueutenant Colonel P. G •. Murrell, 
Marine Operations Section, Regional Transportation Office, WES, APO 515; 
and of Ll.eutenant Colonel James E. Watson, Jr., Medical Corps, Head-. 
quarters 280th Station Hospital; showed that accused had performed his 
duties in excellent fashion and that he was of good character (R. 137-138). 

5~· Specification l of Charge I, as amended by the court's findings 
and by the reviewing authority I s action, alleges that between 1 March 
1945 and l June 1945, at Va~ognes, France, accused stole used lumber and 
roofing material of some mbstantial value, the property of the United 
States, in violation of Article of War 94. The Specification of Charge 
III alleges that between 1 .March 1945 and l May 1945, at Valognes, ac
cused wrongfully applied to his own use and benefit in the construction 
ot a dwelling house, not the property of the United States, the labor 
of Heinz Rayers and other Gennan prisoners of war, then under accused's 
control as an officer of the United States. This Specification is laid 
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under Article of War 96. 

Vlhen accused assumed counnand at Valognes no quarters were 
provided for him. There was a hotel in the town but since he wished 
to live near camp he did not ascertain whether rooms were available. 
~t first he lived in a tent inside the camp but this was unsatisfactory. 
Considerable construction work was done in the camp, under accused's 
supervision, to provide for the increasing number of prisoners confined 
thereof. Barracks, mess halls, and similar structures were erected using 
lumber, tar paper, and other materials left at Valognes by departing 
A.nay units. Plumbing fixtures and other fixtures found in German forti
fications were also taken to the cai11p and used. In order to be near his 
comma:1d accused decided to build quarters for himself using the materials 
in the camp. It would appear that under existing conditions he would 
have been_ guilty of no iIUpropriety in utilizing building materials owned 
by t.~e Government for the pu1~ose of providing quarters for hi.~self. 
Clothed as he was w-lth either the express or implied authority to con
struct such buildings as vrere necessary for the successful operation 
of the carrq:>, his use of the Governme."lt 's prore rty, for his own housing 
could not be held to be an abuse of discretion. 

The structure erected for his quarters, however, was much more 
elaborate than what would have been required for ordinary purposes, and 
was not erected within the prison compound. On private prorcirty across 
the road from the camp there was constructed for accused with prison 
labor a luxurious, perrra.nent di'<elling, lti. th a stone foundation, tiled 
bath, fireplace, and other appointments, in which he and his paramour 
took up housekeaping. While pennission to erect the house was pro
cured from the owner of the private property the rlght of removal was 
not preserved and no attempt was made to protect the interests of the 
Govarnment. There is no showing as to the lex situs but, in accorda.~ce 
with the principles of our own law, we may presu,11e that the building 
became affixed to the realty and that the Government was permanently 
deprived of its property. The materials taken from the prison camp, 
principally lumber used for framing and siding, and tar paper used 
for roofing, consti. tuted but a small part of what went into the house. 
The major part of the materials used were purchased on accused's behalf 
and commingled with tile Goverrn.'lent' s property in the construction of 
the dwelling. In tald.ng the Government's property from the pr-lson , 
camp and incorporating it into what was clearly accused's pr-l vate 
dwelling house, and erecting it on private property, accused was 
guilty of larceny. The circumstances show plainly a "taking and 
carrying away of property by trespass11 and 11 an intent t<:> deprive the 
owner of his property therein." Manual for Courts-uartial, par. 149&, 
p. 17.3. Although accused was in charge of the prison camp and the 
property therein was under his control he had no more than a mere 
custody and his taking of the materials from the camp constituted 
a trespass upon the Government's ownership. CM 211810, Houston, 10 BR 
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117; CM 220.398, Yeager, 12 BR 397; CM 25210.3, Selevitz, .3.3 BR .383. 
There is no showing as to the value o! the materials taken but from 
the use made of it it is evident that it had "some substantial value." 

In addition to his formal denials of arr:, intent to deprive 
the Government of its property, assertions at variance with the cir
cumstances of the case, accused claimed ignorance of the manner in 
1dlich the buil.ding was constructed placing the blame upon Rayers, the 
"camp leader." His claim is not entitled to credence. It is es
tablished that accused saw a sketch of the proposed dwelling and per
sonally made the arrangements with the owner of the private property 
for its erection. The house was erected across the road from the camp 
and the movement to and from ca'llp of the 40 prisoners who built the 
dwelling could hardly have escaped his notice. His knowledge of, and 
participation in, th:! building or the house is obvious. The larceny 
of the used lumber and roofing material as alleged in Specification l, 
Charge I, is proved beyond any reasonable d:>ubt. 

The charge that accused wrongfully applied the labor or German 
prisoners under his control- to his own use in building the house pre
sents a difficult problem. The record shows that the work was done by 
the pri sonars in their spare time. No compulsion was exercised over 
th~ prisoners and the circumstances or the case lead to the conclusion 
that they gave their services voluntarily. Was accused's acceptance of 
their services wrongful? 

Under the rules of the Geneva convention prisoners of war 
may be employed in connection with the installation of prison camps 
and llithout compensation (G.P.w. Art • .34). The construction or quarters 
for a conmanding officer of a prison camp would, reasonably, be en
compassed by this provision. It. cannot be said, however, that the use 
or prisoner labor in erecting.llhat was primarily a private dwelling for 
accused outside or camp, and only incidental]Jr a quarters, could be 
justified under the provision. It is clear that we are dealing vd.. th 
an instance of a prison camp comnander accepting the labor of prisoners 
for his own personal uses. 

The acceptance by accused or the labor or the prisoners or war 
tor his own personal use does not differ essentially from _the acceptance 
by an officer of gratuities from enlisted men under him. The latter 
is condemned by Federal Statute (R.S .• 1784; 5 u.s.c. W; par. 663 M.L.), 
which is 'Written into the A:rnu Regulations on "Military Discipline" 
(par. 2!_(6)(a) AR 600-10, 8 July 1944). Such acts are held to be a vio
lation ot Article of War 96. CM 2.308.29, Mayers, 18 BR 65, 91; CM 264728, 
Price, 42 BR 243, 254; CM 264936, Sansweet, 42 BR 355, 370. The acceptance 
of presents by an officer from those serving under him leads to i'avoritism 
and similar abuses and is clearly incompatible with good order am. mili
tary discipline. Although the relationship between a prisoner of war camp 
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commander and his prisoners is, of cow:0e, not precisely the same as 
that existing' betv,een an officer and eri:tisted men, t'le forner relation
ship is susceptible to the sarr.e at.,uses as the latter and tLe practice 
in question is similarly destructive of the maintenance of an orderly, 
well disciplined camp. For tld.s reason his acceptance of labor from 
prisoners was wrongful and violative of Article of War 96. The Speci
fication of Charge III is su.stained. 

£• Specification 3 of Charge I alleges that on 15 June 1945, in 
conjunction w:i.th Staff Sergeant Frank Yriseman, accused wrongfully dis
posed of, by delivering to an unknown civilian, ten 100 pound sacks of 
flour, valued at $40, property of the United States. The Specification 
is laid under Article of War 94. 

The prosecution I s evidence establishes that about the time 
alleged Sergeant \'iiseman took ti.a flour in question from the bakery 
stockpile and delivered it to a French boy who had called for it. The 
only question is whether ~ergeant ::-:iseman acted in accordance with ac
cused1 s instructions in making tbis disposition of the flour. Sergeant 
Wiseman 1 s testimony that accused gave him such orders was flatly contra
dicted by accused on the witness stand. The court saw fit to accept 
the testimony of Sergeant :·;iseman and reject that of accused. It was 
the province of the court-martial to resolve the issue resulting from 
the conflict in the testimony and no reason is perceived why their con
clusions should be disturbed. The Specification is accordingly sustained. 

. £• Specification 5 of the Charge alleges that between 1 July 1945 
and 15 August 1945, accused, in conjunction with Emil Schelling and others, 
wrongfully disposed of 5000 flour sacks, value over $50, property of the 
United States, by delivel'ing them to civilians, in violation of Article 
of War 94. 

, 
The sale of the flour sacks described was shown by the testimony 

of Schelling. He asserted that the sacks, which had a value of $3.67 per 
hundred, brought about one franc apiece. Accused denied any knowledge 
of the sale of sacks but admitted issuing oroers that they be given away 
to civilians. On his own admission, therefore, he was guilty of the of
fense alleged. While he contended that he had no lmowledge of regulations 
requiring the return of flour sacks to the depot from whence the flour was 
issued he admitted in effect that he had made no personal inquiry as to 
their proper disposition. In assuming to dispose of Government property 
without authorization accused acted at his peril. His plea of ignorance 
is no defense. As an A:rmy officer of considerable experience he must 
have known that he had no right to dispose of Government property. 
Whether he gave away the sacks to French civilians out of charitable 
motives as he contends, or sold them and used their proceeds for his 
Ol'rn purposes or for the benefit of the camp, as appears from the pro
secution's testimony, in any event his actions were violative of Article 
of War 94. 

10 
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~· Specification 6 of the Charge alleges that on 15 August 1945, 
in conjunction with Annie Debrow:.;ki, accused sold four sacks of fl.our, 
of some substantial value not in excess of ~20., property of the United 
States, in violation of Article of War 94. · 

The cx:mplici ty of accused in this transaction, which involved 
the sale of four sacks of flour "sweepings", is not established by the 
record. On this date, according to accused, he was on teruporary duty 
in Brussels. The weakness of the prosecution• s case as to this Speci
fication was noted in the review of the Staff Judge Advocate who re
com~ended disapproval of the finding of guilty. The action of the re
viewing authority, apparently inadvertently, fails to disapprove the 
finding. The Specification should be disapprove-d. 

6. "Jar Department records ijhow that accused is apprcxirrately 35 
years old having been born 11 February 1911. He has a grade school 
education and subsequently worked as a delivery man for a department 
store for two years and as a clerk in the United States I:epartment of 
Agriculture for 13 years. He is a married man with two children. Fron 
3 July 1928 until 1 July 1940 he served as an enlisted man in the ILaryland 
National Guard. He was appointed a second lieutenant in the National 
Guard of the United States on 2 July 1940, entered upon active duty 3 
February 1941, was promoted to first lieutenant on 7/ January 1942 and 
to captain on 7/ September 1943. On 22 November 1944 he received punish
ment unc.er Article of War 104 for "misconduct". His superior officer re
con:m:ended him for the Bronze Star on 26 "li.ay 1945 i'or his services in 
connection with the successful administration of the Valognes bakery. 

?. The court was legally constituted. The Board of Review is of 
the opinion that the record of trial is legally insufficient to support 
the findings of guilty of Specification 6 of Charge I; legally sufficient 
to support the remaining .findings of guilty and the sentence and to war
rant confirmation of the sentence. Dismissal is authorized upon con
Viction of a violation of Article of War 94, or Article of War 96. 

Judge Advocate. 

• I 
" '). - .. Judge Advocate. 

I 
J 
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WAR IEPARTMENT 
Al"IJG" Service Forces 

In the Office or The Judge Advo9ate General 
Washington, D. c. · 

SE-JGN-CM 302887 

UNITED STATES 

v. 

Captain .ROBERr E. GARNER 
(0-401796), Corps of 
Militar.r Police. 

) 
) . 

) 
) 
) 
)-

~ 

CHANOR BASE SECTION 

Trial by G..C.M., convened at 
Cherbou.rg, Manche, France, 3 
and 4 October 1945. Dismissal, 
total forfeitures, and con
finement for tm (2) years. 

-------
. . 

Dl.ssenting Opinion by BAUGHN, Judge AdYocate 

------
I concur -with the majority holding except that it is my opinion 

the record is legally sifficient. to support only so much of the .tLnd:l.ngs 
of the accused guilty of Specification l· of Charge 1· and Charge I as in
volves a finding of guilty of wrongful conversion of roofing and used 
lumber of some substantial value,- property of the United States, at the 
time and place alleged, in violation of Article of War 96. Two of the 
reqiired elements or the ot.rense of larceny, viz. (1) the trespass or 
t~ without consent and (2) "* **a fraudulent intent to deprive the 
owner permanently of his property or interest in the goods * * *" (MCM, 
1928, par. 149& and 150!), have not been established by the proo.r ad
duced. 

With respect to the element of trespass, it should be emphasized 
that th.~ Spec:i.ficat.i.on of which the accu.sed has been found guilty deals 
solely with :roofing and used lumber obtained from thei'brmer site of other 
American installations. Were the accused convicted of larce?11' of nour 
from the bakery under his charge, which commodity manifestly was issued 
through usual supply ~hannels for a specific RJll"POse and over which the 
accused could exercise little or no discretion, a ditfarent result ·could 
be expected and could be supported on the basb of a liberal interpre
tation of CM 220.398 Yeager, and CM 252103 Selevits, cited in the majority 
opinion. Analysis of the present case, however, discloses a tactual 
situation in no way analogous to the precedents relied upon. The accused 
Captain Garner was the conmanding officer of an-isolated militar,y in
stallation and was not formally billeted by higher authority or assLgned 
or furnished quarters. Unless he lived inside of the prisoner of Wal: 
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enclosure with either the prisoners or enlisted men of his command, 
the only alternative appearing from the record, other than locating 
nearby, as he did, 1¥0uld be that of living at a hotel situated some 
distance from his place of duty. It soould also be remembered that 
the situs of the allegea offense was in a foreign country, not too 
far rem:ived from the zone of active hostilities, 'Where such legal 
desirables as Je ases, property accountability and formal procurement 
of real and personal property were hardly what 'M>uld be found in the 

!llne of interior. Even more important is the factor that the property 
was obtained from the site of other installations and was not issued 
through regular supply channels for a specific py_rpose. No question 
of larceny or wrongful conversion has been posed with respect to the 
use of similar material for the admitted construction of barracks in-
side the enclosure, and it is the opinion of the wr.i. tar that no question 
would have been raised had the accused built a modest barracks for 
himself "of roofing and used lumber, property of the United States,• 
across the street from the bakery enclosure. Unlike the situation in 
the Yeager and Sele vitz cases, the accused, as commanding officer and 
the only officer present, was expected and required to make decisions 1 
especially in instances where general property was involved and there 
were no specific instructions for its disposition, either expressly 
promulgated by higher headquarters or fairly implied from usages and 
customs of the service. It srould be noted that in the Yeager and 
Selevitz cases also each accused was a subordinate officer to other 
officers present. While the writer concurs with the result in tre se 
cases, he is not willing to go several distinct steps farther and hold 
that the accused in the present case had custody only ot the roofing and 
used lumber. This would in effect be holding that ~ person in the military 
service can never have more than custody of property, which is obviously 
inconsistent with existing militaey precedents. The latter adhere in 
general to the common law position that custody i8 normal:cy limited to 
cases of servants or others of menial position who have property for a 
specific purpose. CM 197396 Christopher (1931) 3 BR 91; CM 211810 Houston 
(1939) 10 BR 117; Yeager and Selevitz, supra. •If the accused has possession 
of the property land it is believed he did in the present casi} he cannot 
be guilty of larceey * -r.- *•" CM V9J77 (1945); 4 Bull JAG. :280, 281 and 
authorities cited therein. 

The evidence is siml.lar:cy considered insu.:t'ficient to e~tablish 
a fraudulent intent to permanently deprive the govern.Jnent ot its proi:erty. 
There is nothing in the record to show that a formal lease of the premises 
was required or that the accused lcnew a rule of law in France whereby the 
property upon attachment became part of the realty. Actually it is possible 
that no such rule existed and the accused's conviction rests on a pre
sumption, as set forth in the majority opinion. While it is not essential 
to a decision in the present case and is therefore not decided, it is be
lieved ordinary rules of civil law will hav~ little or no application in 
cases of this kind. It must be remembered that the accused was a member 
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· of an allied army occupying a liberated a-ea unquestionably with the con
sent of a grateful nation. In any event these technical considerations 
should not be relied upon for an inference of larcenous intent. Factually 
speaking it is.clear that accused had the structure erected directly across 
the street from his command and not in some remote secluded place far re
moved therefrom. The record is void of evidence indicating an effort at 
concealment. The quarters were constructed and occupied openly and 
notoriously as the accused's. · 

Having detennined that the record contains no substantial evi-
~ dance of trespass or larcenous intent chargeable to the accused, it is 

considered he is nevertheless guilty of the offense of wrongful conversion 
of "roofing and used lumber of som3 substantial value," being conduct pre
judicial to good order and military discipline, in violation of Article 
of War 96. This offense is lesser included to that of larceny (CM 24393?, 
Sheriff (1943) 28 BR 149), and "In unlawful conversion -i:- * * it is immaterial 
whether the converter acquired possession of the property by trespass or 
otherwise - trespass is not an essential element of proof. 11 CM 252620 
Watterson (i944) 34 BR 95. Similarly, as required for this position in 
the present case, where the fraudulent intent is absent,authorities in
dicate that the wrongful exercise of dominion over property or a wrongful 
use of property is sufficient for the offense of unlawful conversion and 
violative of Article of War 96, i.e. 

"* * * to ~, sell, or exercise dominion over it /i,overn
ment foodstuff obtained without trespass but from one having no 
right to p3.I't 1¥i th iY, whether vd th knowledge of the owner's 
right, or ~ven in good faith without such notice, constitutes 
wrongful conversion * * *• When accused, as shown by undisputed 
evidence of record, secured the foodstuffs in question and carried 
them i'rom the Army post to his house, he dealt with the property 
in a manner wholly inconsistent Vii th the right of the organiza
tion to the inmediate possession and use of such property and 
with the intent in so doing to assert a dominion over it adverse 
to that riiht. * * * the offenses of "Which the accused stands 
convicted including wrongful conversion as abovi} are obviously 
prejudicial to good order arrl mill tary discipline, and as such are 
viol.ntive of Article of War 96" (underscoring supplied). CM 
252620, Watterson, supra. 

"In retaining this money [from underpayment of his enlisted 
mei} accused exercised a wrongful dominion over it and was there
by guilty of wrongful conversion, an act prejudicial to good or
der and military discipline and violative of too 96th Article of 
war." Clil Z71265, Weed (1945), 46 BR 79. · 

In the present case, the accused's use of goverment Jnaterials 
to erect a structure so elaborate as to be obviously out of proportion 
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to tba normal temporary housing requirements of an officer of his. rank 
and position was clearly adverse to the rights of the government and un
authorized. ~hen the structure reached the point of grossly exceeding 
reasonable lind.tations in size or character, its construction, use and/or 
the exercise of dominion triereover ceased to be for the benefit of the 
government and continued on for the sole personal benefit of the accused. 
Cohabitation there with ilia.dame Dabrowski, an offense with which the ac
cused hali not been charged, simply constituted additional evidence of 
the wrongful personal use of government property by the accused. Thus 
the evidence of record is considered legally sufficient to support the 
offense of wrongful conversion of government property by the accused, 
to the prejudice of good order and milit.a-ry discipline, in violation of 
Article of War 96. 

4 



SPJGN~M 302887 1st Ind 
Hq ASF, JAGO, Washington, D. c. ~1k, 
TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 23 lalay 1945, there 
are transmitted herewith for your action the record of trial, the opinion 
of the Board of Revievr, one member dissenting, and the dissenting opinion, 
in the case of Captain Robert E. Garner (0-401796), Corps of :W.litary 
Police. 

2. Upon trial by general court-martial this officer was found 
guilty of the larceny of building materials, to ld.t, roofing, used lumber 
and stone, value in excess of $50, property of the United States (Spec. 1, 
Chg. I); of the larceny of 65 tons of flour, value in excess of $50, 
property of the United States (Spec. 2, Chg. I); of wrongfully disposing 
of, by delivery to an unknown civilian, ten 100 pound sacks of flour, 
value about $40., property of the United States (Spec. 3, Chg. I); of wrong
fully disposing of ten sacks of flour, one box of soap, and thirty pounds 
of coffee, value about $48.40, property of the United States (Spec. 4, 
Chg. I); of wrongfully disposing of, by delivery to unknown civilians, 
5000 fl.our sacks, value over $50, property of the United States (Spec. 5, 
Chg. I); of wrongfully selling four sacks of flour, value not in exress 
of $20, property of the United States (Spec. 6, Chg. I); all in violation 
of Article of War 94; of wrongfully applying to his OY/Il use in the con
struction of a privately owned dwelling house, the labor of German prisoners 
of war under his control, in violation of Article of War 95 .(Spec., Chg. II); 
and of wrongfully applying to his own use in the construction of a pri
vately owned dwelling house., the labor of German prisoners of war under 
his control, in violation of Article of War 96. He was sentenced to be 
"dishonorably discharged" the service, to forfeit all pay and allowances 
due or to become we, and to be confined at hard labor, at such place as 
the reviewing authority might direct, for two years. The revin:i.ng au
thority approved only so much of the findings of guilty of Specification 
1 of Charge I as involves larceny of roofing and used lumber, at the time 
and place alleged, of some substantial value, property of the United States; 
disapproved the findings of guilty of Specifications 2 (larceny) and 4 
(wrongful. disposition) <?f Charge I arrl the Specification or Charge II and 
Charge II (wrongful application of prisoner of war labor); approved the 
sentence; and forwarded the record of trial for action under Article of 
War 48. . 

3. A summary of the evidence may be found in the accompanying 
opinion of the :eoard or Review. I concur in the majority opinion of the 
Board that the record of trial is legally sufficient to support all find
ings of guilty except the finding of guilty of Specification 6 of Charge I, 
legally sufficient to support the sentence and to warrant confirmation 
thereof'. 
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Du.ring the period from March to August 1945 accused was in 
command of a pr:i!soner of war enclosure., at Valognes, France, which 
operated a large bakery. Using the labor of prisoners of war in their 
spare time., he built a very substantial dwelling on private grounds 
across the road from the camp and occupied it with a "lady friend." 
Some lumber and roofing paper., which was Government property kept in 
the enclosure for construc~ion purposes, was incorporated in this private 
home. The major part of the materials was purchased on accused 1a behalf 
by his paramour and by the "camp leader" of the prisoners. Some of the 
money used to buy thes~ materials was derived from the sale of spoiled 
flour from the bakery. (Accused was convicted of the larceny of this 
flour, rut the reviewing authority disapproved the finding on the ground 
that since tha spoiled flour had been condemned accused had the right to 
dispose of it and his offense was in the manner of disposition, i.e. sale 
and retention of the proceeds, not a larceny nor lesser included therein.) 
In addition to his offenses connected with the construction of his home, 
accused is sha.m to have instructed an enlisted man and prisoners to de
liver to French civilians on one occasion ten one hundred pound sacks of 
Government flour., valued at $40, ani at another ti.ma to have given away 
approximately 5000 empty flour sacks. The record does not establish 
whether any money was obtained for the flour, although it does· show that 
some of the flour sacks were sold at a franc apiece. Accused denied ever 
selling any flour but admitted ordering flour sacks given away to French 
civilians for their use_ in making clothes. 

I racom.~end that the findings· of guilty of Specification 6 
of Charge I be d:i.sapprov9de Further., that the sentence be confirmed 
but that forfeitures be remitted and the confinement reduced to one 
year., and as thus modified be ordered executed. 

4. Consideration has bean given to correspondence in behalf of 
the accused from Senators Millard E. Tydings, and Edwin G. Johnson, 
Honorable Lansdale Q. Sasscer~ Member of Congress, and from Mr. Thomas 
G. Abbott., 119 B. Street., N. E., Washington., D. c., with inclosures. 
Mrs. Robert _E. Garner, wife of the accused, and Mr. Abbott personally 
appeared before the Board of Review in behalf of tha accused. 

5. Inclosed is a for.n of action designed to carry into execution 
the foregoing recom.~endation, should it meet with your approval. 

6 Incls 
l - Record of trial 
2 - Form of action 
3 - Ltr. from Sen. M. E. Tydings, 

Oct. 29, 1945 
4 - Ltr. from Sen. E. c. Johnson, 

Dec. 5, 1945, w/incl 
5 - Ltr. from Hon. L. G. Sasscer., 

Oct. 25, 1945 
6 - Ltr. from Ur. T. G. Abbott, 

Dec. 29, 1945, w/4 incls 

n .\L "· ~~f\--u-_ .. 
THOMA.SH. GRL:EN 
Major General 
The Judge Advocate General 

------------( OCMO 1941 20 June 1946). 





WAR DEPARTMENT 
Army Service Forces 

In the '-office of The Judge Advocate Gen&ral 

SPJGH - OJ 302889 

UNITED STATES THIRD SERVILE (X);,1I1WID 

(161) 

v. 

Private EUGENE M. '\'JEST 
(35978760), Co~pany L,.lOth 
Battalion, 9301 Technical 
Service Unit. 

) 
) 
) 
) 
) 
) 
) 
) 

Trial by G•C;M., convened at 
Aberdeen Proving Grourl.d, Maryland, 
23 January 1945. Dishonorable dis
charge and confinemen'\i for .f'.ive. (5) 
years. llidvrestern Branch, Discip
linary :Parracks. 

HOLDING by the BOA..lfil OF IB VIEW 
TAPPY, STERN and TIBVETHAN, Jud5e Advocates. 

l. The record of trial in the case of the above-named soldier has 
been examined by the Board of Review. 

2. The ac9used was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 61st Article of war. 

Specification: In that Private EUGENE H. v-.EST,. Company L, 10th 
Battalion, 9301 Technical Service Unit, Detachment No. 3, 
Army Service Forces Training 03nter (Ordnance), Aberdeen 
Proving Ground, :Maryland, fonnerly attached to 9301 ·Techni
cal Service lh1i t, Ordnance Detachment No. 6, 8th Enlisted 
Training Company., The.Ordnance School, Aberdeen Proving 
Ground, i.Iaryland, did, without pro~ r leave, absent himself 
from his organization at Aberdeen Proving Ground, Maryland 
from about 27 Au~ust 1945 until he was apprehended by mili
tary authorities at dlarleston, 1'lest Virginia, on or about 
12 December 1945. 

CHARGE II: Violation of the 96th Article of War. 

Specification 1: In that Private EUGENE M.1'i!EST, * * *, did, 
at Charleston, West Virginia, on. or about 12 December 1945, · 
wrongfully appear in the unifonn of a l!ajor of the Army of 
the United States. 

Specification 2: In that Private EUGENE M. WEST, * * *, with 
intent to defraud, did at Charleston, West Virginia on or 
about 6 December 1945, unlawfully pretend to Eulah Proctor 
that he was a 11ajor in the quartermaster Corp., well lmowing 
that said pretenses were false, and by means thereof did , . 
fraudulently obtain from the said Eulah Proctor the sum of 
$5.00. 

' 
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Specification 3: (Findings of not guilty). 

Specification 4: In that Private EUGENE M. VEST, * * *, vr.i.th 
intent to defraud, did at Charleston, 'West Virginia on or 
about lO December 1945, unJ.a?lfully pretend to W'illlam L. 
Gordon that he was :Uajor Gene '\'lest, well lmowing that said 
pretenses were false, and by means thereof did fraudulently 
obtain from the said William L. Gordon the sum or $25.oo. 

Specification 5: In that Private EUGENE M. ?EST, * * *, with 
intent to defraud, diq at Charleston, 1~st Virginia on or 
about 11 December 1945, unlawfully pretend to S. A. Slanan 
that he was 1:ajor A. R. Allen, well· knowing that said pre
tenses were fal~e,·and by means thereof did fraudulently 
obtain from the saids. A. Sloman the sum of $5.00. 

Specification 6: In that Private EUCE.NE: M: VEST, * * *, did 
at Charleston, ¥lest Virginia on or about 6 December 1945, 
wrongfully take., carry away, and convert to his own use one 
ring, value about $200.00, the pro:i;:e rty of Dorothy Scott. 

Accused pleaded guilty to Charge I and the Specification thereof and not 
guilty to Charg-e Ir and its six Specifications. He was found guilty of 
Charge I and its Specification;';-uilty of Charge II, not guilty of Specifi
cation 3 thereof, and guilty of all the remaining Specifications under said 
Charge. !~o evidence of previous convictions was introduced. He was sen
tenced \o be dishonorably discharged the service., to forfeit all pay and 
allowances due or to become due and to be a, nfined at hard labor :£or ten (10) 
years. The reviewing authority approved the sentence., reduced the period of 
confinement to five l5) years., designated the l.:tdweatern Branch, Discip-
1,_inary Barracks, Fort Benjatl'lin Harrison, Indiana, as the place of confinement 
and forwarded the record of trial for action under Arti ~e of War so½. 

3. · The· findings of guilty of Charge I and its Specification are sup
ported not only by accused's plea of guilty but by documentary evidence 
conclusively establishing his guilt as alleged. ls concerns Charge II and 
Specifications l, 4 and 6 thereof, the prosecution's evidence, controverted 
only by.accused's unswom statement, established beyond a reasonable doubt 
all the essential elements of the offenses charged and is legally sufficient 
to support those findings. 

The only quewtion requiring consideration therefore is whether the 
evidence is leeally sufficient to support the findings of guilty of Specifi
cations 2 and 5 of Cha,.rge II. In both 3.;)ecifications accused is charged 
with obtaining money by false pretenses, it being alleged in Specification 2 
that he unlawfully pretended to Eulah Proctor that he was a major in the 
Quartermaster Corps, and by means of said false pretense, did fraudulently 
obtain fran her $~0, and in Specification 5 that he fraudulently obtained 
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$5.00 from s. A. Sl0t1an by means of the false pretense th?.t he was tfJlilajor 
A. R. Allen. tt 

To establish the offense of false pretenses the prosecution must prove 
four essential elements, (a) the intent of accused to defraud the person or 
persons named (b) an actual fraud committed (c) the false pretense and (d) 
that the fraud resulted from the employment · of the false pretense (Under
hill' s Criminal Evidence, 4th ed., par. 696). 

It is ~lear from the ·evidence that all of the foregoing elements except 
the last were established,· but as to that ingredient there is no testimony 
whatsoever in the record of trial to shovr that either l:iss Proctor or Mr. 
Sloman were induc~d to part with the money because -of the false represent
ation. 'Ihe testimony of both witnesses ms.introduced by their depositions. 
l~ss Proctor testified that she was stopped on the street by accused dressed 
in the attire of an J.rmy major. Ac-eused, after intimating that he knew her., 
was asked his name and replied that he was lv!ajor Rafferty, Quartermaster 
a,:rps. He then stated to Miss Proctor that he had lost his wallet with $600 
in it and asked her to loan him some money with which to eat. She loaned 
him $5 and he agreed to repay her at her place of emplo~.111ent on a specified 
day. Accused did not•repay the loan. · 

The testimony of Samuel A. Slo~.an shows that on the date alleged, accused 
attired in Anny officer's uniform entere.d the witness' place of business., 
stated to Mr. Sloman that he was Major .Allen, that he had lost his viallet 
and would like to borrow $5 until a certain date. Sloman agreed :md handed 
accused ~~5 for which accused signed a piece of paper reading "Maj. ·A.R.Allen. 
$5.00. 11 Accused did not repay the loan: 

No other evidence was introduced toe stablish the commission of these 
offenses. l'hlle it is true that in proving this offense, the prosecution 
is not required to show that the property in question was parted with solely 
because of the false pretense alleged, such pretense must have had a pre
ponderatfng influence in inducing the person to part with his property 
(Wharton s Criminal Law, Vol. 2, 12th ed., par. 1442). For all that appears, 
both witnesses may have been influenced in making the loans by other con
siderations entirely independent and unconnected with the wearing of the 
uniform or the representation that accused was a major. The prosecution's 
witnesses did not testify that they believed the false representation that 
accused was a major in the Army of the United states, and that they made ,·.· 
the loans relying upon such representation. Accordingly, the prosecution 
has failed to m:let the burden placed upon it of showing beyond a reasonable 
doubt that the persons defrauded were induced by the false representations 
to part with their pr~erty. It follows therefrom that the offenses alleged 
i_n those Si?9cifications have not been proved. -

The question then arises as to whether or not the proof under those· 
Specifications will s~pport findings of guilty of any offense included with
in those charged. A lesser included offense is one that is al-ways lesser 
than and necessarily included in the offense charged, i.e., an offense the 
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elenents of '¢iich necessarily are proved in proving the offense charged 
(CM 254312, Buchanan, 35 BR 205). Section 32 of the Federal Criminal Code 
(title 18, sec.- 76, use), COI!l!!lorJ.y known as the false personation statute, 
reads as follows: · 

"'Whoever, with intent to defraud either the United 
states or any person,. shall falsely assume or pretend to 
be an officer or employee acting under the authority ol' 
the United .states, or any department, or any officer of 
the Government thereof, or under the authority of any 

, corporation owned or contrdl.ed by the United states, and 
shall take upon hirself to act as such, or shall in such 
pretended character demand or obtain from any :p3 rson or 
from the United States, or any departmertt, or any officer 
of. the Government thereof, or 8D.Y corporation ovined er 
controlled by the United states, any money, paper, docu
ment or other valuable thing, shall be fined not more than 
$1,000 or imprisoned not more than three years or both. 11 

" The foregoing Federal statute has been authoritatively interpreted as de
fining two separate off~nses, the first clause, above underscored, constitu
ting one offense and the second clause another (U.S. v. Lepovitch, 318, U.S. 
?02 (1943)) •. It was stated therein that the purpose of the first branch of 
the statute is ~to maintain the general good repute and dignity of the 
/ftoverrrmeni} service itself" and that 11it is not e'ssential to charge or 
prove an actual financial or property loss to make a case under that statute," 
The following essential ingredients must be established to prove the offense 
denounced therein (a) that the accused falsely pretended to be and acted as 
an officer or employee of the United states and (b) that he intended to de
fraud the United'States or some person. These two elements are two of the 
four essential elements of the offense of false pretenses as here alleged 
and, accordingly, must always necessarily be proved in proving ~he essential 
elements of that'offense. Under tl)e rule of the Buchanan case, supra, it 
follows therefo~that the offense denounced by the first branch of the statute 
is lesser included of the offense of false pretenses as here alleged. '.lhe 
balance of the Specifications commencmc with the words 11and by means there
of" may be treated as surplusage and dis:Fegarded. The sentence being amply 
supported by the fmdings· of guilty of the several otr..er offenses, it is un
necessary here to decide 'What is the maximum limit of confinement for con
viction of these offenses, as lesser included of those charged. 

4. For the reasons stated, the Board of Review holds the record of trial 
legally sufficient to support only so much of the findings of guilty of Speci
fications 2 and 5 of Charge Il as involves the offense or falsely pretending 
to be an officer of the Army of the United states with intent to defraud and 
legally sufficient to support all other findings of guilty and the sentence, 
as approved by the reviewing authority. 

~ ,?/. ~ , JUdge Advocate. 

~~ Judge Advocate, = : Judge Advocate. 
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SPJGH - CM 302889 1st Ind 

liq I.SF, JAGO, washington 25, D. · c. 

Tor Commanding General, Third Service Comm.and, A,rm:y"Service Forces, 
Baltimore 2, Maryland. 

l. In the case of Private Eugene :M. W3st {35978760), Company L, 
10th Battalion, 9301 Technical Service Unit, Detachment No. 3, I concur 
in the holding by the Board o£ Review and £or the reasons stated the-rein 
recommend[that only so much of the findings of guilty of Specifications· 
2 and-.5 of Charge II be approved as involve a finding in each case that, 

/
w.1.th intent to defraud, accused did, at the place and time alleged, falsely 
pretend to the person alleged that he was an 0£.ficer 0£ the Army of the 
United states as alleged~ Upon compliance nth the f'orego:!,.ng recommend-
ation, you will, under the provisions of Article of War .5o½ have authority 
to order execution of the sentence. 

2. In view o£ the nature of the offenses and the youth of accused 
).t is suggested that consideration be given to [reducing the period of con

v' finement to three (3) years~ 

3. When copies. of the published order in this case are forwarded 
to this of'f'ice they should be accompanied by' the foregoing holding and 
this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case, 
please place the file number o£ the record in brackets at the end of tho 
published order., as .follows: · 

( CM 302889) • 

l Incl 
Record o:t trial 

THOM.AS. H. GmEN 
Major General 
The Judge Advocate General 
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WAR DEPARTMENT 
Arli'f3' Servioe Foroes 

In the Offioe of The Judge Advooa.te General 
Washington, D.C. 

SPJGK - Cl4. 302897 · 
~ 9 APR i~li 

UNITED STATES ) 98TH INFANTRY DffiSION 
) 

(167) 

Te ) 

·) 
Private First Class JOSEPH ) 

Trial by' G.C.M., oonvened at APO 98, 
8, 9, 10 and 11 January 1946. To be 
shot· to death with musketry. 

E; HICSWA. (12206403 ), Head- ) 
quarters Battery, 98th Divi- ) 
sion Artillery. ) 

------------------------------OPINION of the BOARD OF REVIEW 
¥QYSE., KUDER a.nd WINGO, JUdge Advocates. 

1. The Boa.rd of Review h.aa examined the record of trial in the case 
of the soldier named above and submits this'., its opini~n., to The Judge Ad
vocate General. 

2. The aooused was tried upon the following Charge and Speoifioationsa 

CHARGEa Violation of the 92nd Article of War. 

Speoifioation la In that Priva.te First Class Joseph E. Hicswa, 
Headquarters Battery 98th Division·Artillery., did at, Nara., 
Honshu., Japan, on or about 24 November 1945., with malice 
aforethought., willfully., deliberately, feloniously, unlaw
fully., and with premeditation kill one Ya.suiohi Sugita., a. 
human being by stabbing him with a sharp instrument. 

Specification 2a In that Private First Class Joseph E. Rioswa., 
•••, did.at~ Na.ra, Honshu., Japan., on or about 24 November 
1945., with ma.lice e.f'orethought, willfully., deliberately., 
feloniously., unlawfully., and with premeditation kill one 
Choji Nishimoto, a human being by stabbing him with a sharp 
instrument. 

He pleaded not guilty to and was found guilty of the Charge and both Speci
fications. No evidenoe of e.rry previous oonvic.tion was introduoed. He was 
sentenced to be shot to death with musketry, all the members present at 
the time the vote was taken conourring in the vote on the sentence. The 
reviewing authority approved the sentence and forwarded the record' ot trbJ. 
for action under Article of War 48. 

http:Priva.te
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3. Preliminary statement. 

The record of trial is conclusive that the two murders with which 
accused is charged were committed in the City of Nara, Honshu, Japan, .im
mediately adjoining a·poorly lighted area known as Nara Park. The plat 
accepted in evidence as Prosecution's Exhibit 5 clearly indicates that 
this park is a fairly large one, although no measurements are given. It 
is completely surrounded by public streets. Taat on the west where the first 
homicide was committed runs in a southerly direction from Nara Norma.l College, 
located immediately northwest of the park, and :i;:asses by a shrine or building 
generally referred to' in the testimony as "the Tori," between three and four 
blocks south of the college. About one block south of the college is a stone 
bridge. Both the bridge and the Tori are located on the eastern side of the 
street in the park. This street likewise pass es in front of the area occupied 
by the 390th Infantry and the Nara Hotel, both located on its western side. 
The second murder was corJ!Tlitted on the street which adjoins the park on the 
east. It runs almost parallel with the street forming the western boundary 
of the park and passes in front of a municipal police station located on-its 
eastern side and, a short distance further south in the extreme southeastern 
corner of Nara Park, the area occupied by. the Headquarters Battery of the 
9_8th Di vision Artillery, located on its western side. Nara Normal College 
and the quarters of the Headquarters Battery may therefore be described as 
located at opposite ends of a line running through the park from its northwest 
corner. to its southeast corner. · 

Prosecution's Exhibit 5 shows the entire Nara Park area. Prosecu
tion's Exhibit 6 is an enlarged portrayal of the scene of the first homicide 
and Prosecution's Exhibit 7 one of the scene of the second crime. Prosecu
tion's Exhibits 8, 9, 10 and 11 are photographs of the scene of the second 
crime and Prosecution's Exhibits 13, 14 and 15 of the first crime. Prosecution's 
Exhibit 12 shows the body of Chosi Nishimoto, the _victim ot the aecond crime, 
shortly after its discovery. Prosecution's Exhibit 16 is a sketch of· the 
building occupied as living quarters by the enlisted men of Headquarters Battery, 
98th Division Artillery. In it are also located the kitchen, mess hall, show-er 

' roam, orderly room, post exchange, dayroom, supply room and other auxiliary 
rooms. 

There is no conflict in the testimony as to the approximate pointa 
at which the two a.ssaults were committed by the accused. There is equally 
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no conflict that the bodies of the assaulted Japanese were found at the 
approximate spots at which the respective assaults were oommitted. 

4. For the prosecution. 

On Saturday. 24 November 1945, and at the time or his trial. the 
a.ooused was in the military service a.a a priva.te first class in the Head
quarters Battery. 98th Pi vision Artillery. then stationed at Nara, Jap~ 
(R. 6,43,116.124;" Pros. Eic. 5). Private Alexander Pappas wa.s a member of 
the same organization. Both the latter soldier and accused had re-enlisted 
in the regular Arnr., but had been granted furloughs to return to the United 
States. and on 24 November were on orders to leave Nara for Nagoya on the 
following day en route to .America (R. 51.63,98; Pros. Exs. 17,18). They 
were quartered in Wing No. l of the building occupied by their organiza
tion but were assigned to different rooms, separated by that occupied by 
Private First Class William E. Rourke (R. 127,131,189; Pros. Ex. 16). 
Th~y had known each other for sometime but had not become particularly 
friendly until they served together as voluntary •KP•s• for a period of 
about three weeks. starting sometime in the latter part of October (R. 50). 
Preparatory to their departure they had turned in their equipment prior to 
24 November. Accused had turned in a carbine bayonet, although he was not 
charged with having been issued one, but Pappas, who was similarly not 
charged with such a weapon, retained the one that had been isaued to him 
a.t the 13th Replacement Depot in Hawaii (R. 63,118,120). On 24 November 
this bayonet was in Pappas' duffle bag in which he carried it with him to 
Nagoya and was never removed .from the bag until Pappa.a gave it to the 
provost sergeant sometime after 24 November (R. 63.64,65). Both accused 
and Pappas had received a. "regular saber or sword II with a "lo'ng blade on it and 
a handle• from uliea.dquarters up here n as a "souvenir," but on 24 November the 
one belonging to Pappas was tied to his •Japanese rifle with a water-proof 
cover over i t 11 and Pappas wa.s not carrying it on the night the crimes w-,re 
committed. Pappas did not see accused carrying any saber that night (R. 70. 
71). Ee.oh had been issued and wa.s supposed to have two pairs of woolen 
trousers e.nd one ~Eisenhower" jacket (R. 119,120). Private Richard E. 
Teeters. a member of the 367th Field Artillery Batta.lion, which occupied 
an area directly across the street from t]lat of Headquarters Battery, 98th 
Division Artillery (Pros. Ex. 5). knew Pappas but did not become acquainted 
with accused until 24 November. Teeters ha.d also re-enlisted in the regular 
Army- but was not scheduled to leave with the accused and Pappa.a (R. 89,97~ 
98). On the afternoon of Saturday. 24 November 1945. Teeters went from. 

. his area to the quarters of Pappas to see the latter "while he packed his 
bag" (R. 91.98). Teeters returned to hia own quarter, before supper 8.l1d 
rejoined Pappas between 1730 and 1800. They then prooeaded to the post 
exchange located in the same building in which Pappas and accused were 
quartered, and each aeoured two. three or four bottles of beer whioll they 
then took to Pappas' room and drank. At about 1900 the accused· came into 
Pappa.a' room and left after chatting for about five minutes. Thia was the 

3 

http:priva.te


. (170) 

first time that Teeters had seen the accused. At this particular time ac
cused was drinking from an American beer bottle. At a.bout 1945 Teeters 8.lld 
Pappas made a. second trip to the post exchange, at which time ea.oh again 
procured two, three or four bottles of beer which they drank upon returning 
to Pappas' room (R. 53,64,98,99). At about 2000 the a.ooused returned to 
Pappas' room (R. 99) alJd asked Pappas and Teeters if they wanted to go out 
with him, without designating acy- particular destination (R. 55,100). No 
special plans were discussed and a.ll three left the area. a.t about 203.0 with 
the accused taking the lead (R. 55,91,100). At the time the accused was 
dressed in OD's and, his compa.nionsbelieved, was wearing a field jacket 
(R. 65,91). He did not appear drunk to either Pappas or Teeters, and none 
of the three was drunk while they were together (R. 70,106). Neither Pappas 
nor Teeters was armed, nor did either see any weapon or knife of 8IJY" kind 
in accused's possession or on his person at arry time during the evening (R. 
49,56,58,63,64,95,110,188,189). 

Leaving the headquarters the three walked toward Nara. Park (R. 44, 
55,91,100).· They stopped in the park to light a. ciga.r·ette, and while there 
saw. two Japanese walking on the road which adjoins the park on the west (R. 
33,36,44,92; Pros. Ex:s 5,6). These men were civilians, Nakanishi Me.sa.fumi 
and Yasuka.zu (Yasuichi) Sugita., who shortly before had left a local restaurant 
where they had dined.(R. 33,34,35,36,39). According to Pappa.a -

"••• Ri.cswe. asked if' we wanted to get these here and I said do you 
think we should, and I can't recall how it was, anyhow, Hicswa. 
grabbed this one Jap a.nd this other one started running up the road 
and I started running after him •••11 (R. 44-45 ). 

Aocording to Teeters, the incident started in the following marmera 

''Vfe stopped in the middle of the park. We stopped to light 
a. cigarette. There was two Japs walking along the road and Hioswa. 
said 'Let's get them..' We started walking fast and we started 
running, Hicswa started running first, then Pappas started running, 
then I started to walk up., up to where Hiosw.a had oa.ught the Jap. 
•••" (R. 92). 

The Japanese whom Pappas chased, Nakanishi Masafumi, outran him but a.cc~ed 
overtook the other Japanese, Ya.sukazu Sugita, who was carrying a hllndbe.g·. 
or brief case in one hand and a. second bag on his back (R. 40,44,92). Ac
cused knocked Sugita. down, and when Pappas and Teeters reached the scene of' 
the assault was on top of the Japanese, who was lying on his back, and was 
swinging at the latter with one hand (R. 48,S0.,92). The assaulted man made 
some sounds during the struggle and was heard by his companion, as the latter 
was ma.king his escape, to ory out in Japanese the equivalent of "I have 
nothing. I have nothing" (R. 37). After the Japanese whom Pappas had chased 
had evaded him by turning off to the right on the street bounding the park 
on the north, Pappas returned to the spot where accused was striking the 
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Japanese whom he ha.d· knocked dovm, and pulled the accused off his victim. 
Neither Pappas nor Teeters saw any weapon or knife of any kind in the 
possession of the accused, but did not look at the accused's hands (R. 58, 
61,92,104). There was some light at the scene of the assault (R. 66), but 
it was "pretty dark" (R. 56). When the three left the scene t1le assaulted 
Japanese was-lying on the ro~d and was making no noise or sound whatsoever 
(R. 64,66). No one other than accused had struck him (Pros. Ex. 17). The 
Japanese.who had evaded Pappas ran to a residenoe,called the civilian police 
over a "police telephone" and requested that the military police be notified. 
When he returned to the scene of the incident. the m±-litary police had already 
arrived and were carrying his companion to a jeep. The man so pieked up was 
then taken to the dispensary of the 98th Division Artillery. He was bleeding 
from a spot right over the hes.rt (R.-28, 29, 31). 

L1lillediately after the incident the accused, Pappas and Teeters 
started back toward their quarters through the park (R. 46,58,93). u 
they were proceeding _the accused remarked, "There is one Jap who will 
never walk or ta.lk a.gain" or words to that effect (R. 46,68,93,187). A 
little later, prior to the second incident, the a.ocuaed grabbed Teeter• by 
the lapels of hi• jacket and without threatening him said, "You did not see 
anything. You do not know me and I do no,t know you, 11 or word• to that 
effect (R. 49,64,94,103). , 

The three reached the roadway on the eastern aide. of the park and 
were proceeding south toward their quarters on the left aide of the·road 
when a Japanese approached them fr.om the south (R. 46,58,93) -

"••• walking on the right-hand aide, to our right, and Hicawa jW11ped 
over, lcnooked him up agaiut the tenoe, a bamboo picket fenoe there. 
The Jap rolled into the ditoh and Hioawa jumped. on top ot him" (R. 94). 

Thi• wa1 approximately 30 minute• atter the first incident. It was quite 
dark at the soene of thh aeoond incident but ao_oused oould be , .. n holding 
the JapanHe with one ham and atrildng a.t him with the other (R. 61,97. 
101.183,184). The Japan••• waa yelling or tallcing (R. 50,101,104), but 
the 1cund1 beot.111a more mutfled. and mumbling am Pappa• did not reoall hi• 
making any 1ound1 when they lett (R. 64). Pappas and. Teeters pulled aoouud 
ott the 1eoond Japan•••, who wa• lett lying in a ditoh on the road at the 
point whtr• th• &thole 'tl0ok plaoe (R, 84,95,97), ?lo one othtr than aoouud 
h&4 1truolc him (Pz-01. l!:lc, 17), Neither Pappu nor Teeter, 1aw any weapon 
being u1ed b7 aoou1ed, but the7 did not recall ha.Ting ob11rTed h11 hand• 
.(R, H,10,,1H,186,l88), The &rt& W&I "prett1,dark" (R,, 96). In pulli:cc 
the aoou.ed ott 'bht Jap1.zu11 P1.pp&1 101t hil oap and w1.1 unable 'bo find i'b \ "1 

(R, 82,98,107), The oap wa1 tound. near the bo~ ot the 1eoond. victim, Oho1i 
Ni1himoto, the tol1owinc morning (R, 78,88), 

Thi thr11 1O1d.11r1 then oontinued. toward.their 'quart1r1 (R, ,7,95), 
~111 walking the aoou1ed m&d.1 1om1 remark about lookinc tor blood (R, 95,110), • 
~n17 ,topped tor a tn 1eoond.1 and thennlktd on. Betor, reaohinc the area. 
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occupied by Headquarters Battery, Teeters separated from Pappas and the ao-
oused a.nd returned-to the area occupied by his organization (R. 47,96). 
The accused and Pappas entered their area by a baok way (R. 47,189,190), 
passing through an opening in a fence at a point just opposite a door 
leading into the kitohen. At about 2130 they entered the kitchen (R. 190), 
then passed through it into the mess ha.11 and then from the mess hall into 
a corridor which connected with a corridor leading to the rooms of the ac
cused and Pappas. On one side of this corridor were located rooms that 
were used for administrative purposes and storage of supplies, including 
the supply room, and on the opposite side were located the three wings used 
as living quarters by the members of the Headquarters Battery. At the end 
of the corridor nee.rest to i'{ing 1, in which both the accused and Pappas ha.d 
their rooms, was the day room (Pros. Ex. 16). There was a. light in this 
corridor, but Pappas did not observe accused's clothes nor did he see any 
weapon in accused's possession (R. 62). Pappas left accused in the supply 
room, walked dawn to his own room, and did not s ee accused any time there
after that night (R. 190,195). According to Staff Sergeant Harold Lieberman 
accused entered the supply room at about.2130, at which time he we.a wearing 
OD trousers, an "Eisenhower• jacket and an OD cap (R. 116,118,122), a.nd 
his clothing a.ppeared to be in good condition (R. 122). Accused asked for 
a pair of trousers and a. jacket (R. 116,118) 8.1'.ld when the sergeant asked 
him why he needed the clothing replied& "I was downtown and got in a. fight 
and these were dirtied-up. I want them to wear to Nagoya tomorrow" (R. 116 ). 
The supply sergeant gave aocused a pa.ir of trousers, but no jacket (R. 116, 
118). At 0500 on the morning of 25 November Pappas a.wakened Sergeant 
Lieberman and sec~ed from him a.n OD cap (R. 116,117). 

Private First Class William E. Rourke ~f the Headquarters Battery 
occupied Room 3 in Wing l. The accused occupied Room 2 on one side of him 
and Pappas Room 4 on the other side (R. 127,131; Pros. Ex. 16). Rourke 
saw the accused and Pappas near the mess ha.11 door at a.bout 2130 on the even• 
ing of the two incidents (R. 196). Pappa.a seemed to be attempting to hide 
something, that is, he · 

"••• had his Eisenhaw-er blouse unbuttoned and with hia left hand 
was holding on to the side with the button-holes, holding it from 
his body several inohes and holding the button-hole side over put 
the oenter of his body •••" (R. 130). 

Rourke remarked to accused, "Tight again, Joe1" because "it probably appeared 
to me that he had a. drink or so" (R. 128). Three or four times later tha.t 
evening Rourke se.w the accused and Pappas pass in the corridor which runs 
along all of the rooms in Wing l (R. 127,131,196). At about 2300 accused 
came through Rourke's room, at which time he was loud and appeared to ha.ve 
been drinking. A.ocused went into the next room "and to my hearing he opened 
a window and jumped out and then I don't recall. It wasn't long after that 
when I heard the corporal of the guard bring him back in and he se.id, I 
don't know if Hioswa. was nnnnbling something, the corporal of the guard said 
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something like 1Get the hell to bed and stay there' 11 (R. 128-129). 

At about 2120 on 24 November Private John R. DiCello, & member 
of the Military Police detachment at Nara in answer to an official call · 
from his r.eadquarters proceeded with Sergeant Trezza ·to the "Orange Shrine," 
picked up the body of a Japanese and took it to the Division Artillery 
dispensary. The body was located on the east side of the street running 
north and south between the Normal College and the 390th Infantry a.re&, 
"approximately one-third of the distance from the intersection of Nara. 
College to the intersection with the Tori II in the area. known a.s Nara. Park 
(R. 28,29). The area was "pitch dark and as we made the bend the head
lights hit the body" (R. 30 ). The body was picked up at about 2120 and 
was left at the dispensary about two or three minutes later (R. 31). The 
witness did not know· whether the Japanese was dead at the time, but stated 
tha. t he wa.s bleeding right above the heart (R. 31 ). At a.bout 2146 that 
evening Captain Jero100 Schwartz, Division Artillery Surgeon, 98th Infantry 
Division, was called from the Nara Hotel to the dispensary to examine a 
Japanese civilian (R. 6,7). This civilian had died of multiple stab wounds 
in the neck and chest and had been dead anywhere from one-half hour to a.n 
hour prior to Captain Schwartz's arrival (R. 7). He identified Prosecution's 
Exhibits 1 and 2 a.a true photographs of the .man whom he examined. His con
clusion was that the deceased had been stabbed with a 11sharp,double-edged, 
short-bladed iDStrum.ent't (R. 8 ). He found about fourteen "stab wounds.• · 
Of these seven or eight were in the right side of the neck, three were over 
the anterior part of the left chest at the level of the neart, and one waa 
in the lower right side of the abdomeD, "at about the level of the 11 ver. 11 

Death had been caused by "any one or more of the stab woµnds" and no other 
factor had contributed to the death (R. 8). Captain Schwartz "probed the 
stab woUIJ.ds over the heart and the probe would go in about an inch and a 
half 11 (R. 7 ). He did not perform a complete post mortem (R. 7 and 8 )~ 

Dr. Nag8liliohi Kubai, of Nara City, a physician, performed an 
autopsy for the Nara police at Sawai Hospital at about 1300 on 26 November 
on the Japanese civilian shown in Prosecution's Exhibits 1 a.nd 2. The · 
cause of death was "a out on the right neck and the blood went into his 
chest and it caused the death. n The doctor found 15 or 16 wounds on the 
body but no other marks• The stab wounds were oauaed by "a. real sha.rp knife, 
*** a knife w1 th blades on both sides and quite long.• The instrument was 
in his opinion "not too short" but he could not estimate how long it was. 
In his opinion the deceased had been dead since 9 or 10 o'clock P.M. the 
preceding day (R. 16,19,20). 

It wu stipulated that if Ryoldohi Oka.zaoki of Nara City were 
present he would testify a.s follows a 

"On the m.ornihg of 25 November 1945, at 0545, · I was riding 
dowu the so-called surrounding street in Higashioji-Cho, Takabatake, 
Nara City. I noticed some~hing in the ditch to the. left of, the 
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road. I got off my bicycle and went over and saw that it was a body. 
I went immediately to the Takabatake police station and guided a 
policeman to the spot. I then went about my business" (R. 88,89). 

Seiko Takeda, a lawyer and judge of Nara City, was called in his 
official capacity on the morning of 25 November to investigate two crimes. 
He first proceeded to the.road running North and South between the Nara 
Normal College and the Tori and then to the area on th.e east side of Nara 
Park known as Takabatake-Cho (R. 73, 74 ). .He arrived at the latter area 
a.bout 9130 .A..1.::. and found a. body in the ditch ~n thii west"side of the· road, 
this spot being approximately the same previously identified by Privates 
First Class Teeters and Pappas (R. 76). The witness found two caps near 
the spot where the body was located, one, an ordinary cap worn by civilian.a 
in Japan, which was about 10 feet in front of the body, and the other about 
five feet rma:y in the grass, being of the type llworn by occupation forces 11 

(R. 76,86). The ditch in which the body was found was described as being 
two feet wide and one foot five inches deep (R. 81,82). Ba found something 
that looked like blood near the body but "could not find real evidence of 
blood" (R. 88). The man whose body he found was identified by him as Chosi 
Nishi:n.oto (R. 87), being the man portrayed in Prosecution Exhibit 3. At the 
scene at which the body of Yasuichi Sugita had been found and which witness 
visitod at about 8110 on the morning of November 25 he found two blood spots 
about.five feet apart (R. 82). The larger of the ~vo spots was two feet 
in length p.nd eight inches at the widest point and the smaller four inches 
by four inches. There was no evidence of an:y more blood (R. 87). 

Dr. Nagamichi KUbai was called to perform and perfo:nnad a:n autopsy 
on the body of Chosi Nishimoto.at the Suwai Hospital at Nara at about 11 
o'c~ook on the morning of 25 November. The cause of the de~th was a knife 
out in the chest (R. 20). Dr. Kubai found about 20 wounds on the body, 
"in the chest, in the head e.nd over on the sides" and 11there were some on 
the back. 11 

· There were no other marks besides the wounds. In the witness' 
opinion the wounds had been caused by "a knife that ha.s a blade on both 
sides and is kind of long." The wounds were inflicted by "about the sa.me 
weapon" that had been used in inflicting the wounds on Sugita, and, in wit
ness' opimon, the death of Nishimoto had occurred "about 9 to 10 o'clock 
in the evening, at night" (R. 21). There were no marks by any instrument 
except that which he had described, and in his opinion if any man had been 
beaten by a:rzy- "other human indi vidua.l II there would be some bruises on the 
body (R. 22). The wounds on the deceased could have been caused by a 
Samurai sword, but not by a pen knife, as the wounds were deep, the one 
on the chest going through his lung for a total depth of a.bout 15 centimeters 
(R. 23,24). Captain Schwartz examined Nishimoto at the hospital at about 
1600 on 25 November. It was his "guess II that he had died sometime in the 
early hours of the morning (R. 8). He identified the deceased as the 
individual shown in Prosecution's Exhibit 3 (R. 8). He made only a super• 
ficial examination because he had "no interest in the dead Jap." At the 
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time he concluded that the deceased had probably died of a fractured skull. 
"because of this pounding he had reoeived on his head with a sharp instru
ment. 11 He had also concluded that the instrument was a. 11 long sharp-bladed, 
either saber or samurai sword" (R. 9 ). He later changed his mind and oon
cluded that the same type of weapon that had caused the first death also 
caused the second death, namely, a "short-bladed, double-edged, shatp instru
ment. A pointed instrument." Hunting knives and bayonets fall within the 
class of weapon so described (R. 11,12 ). -,fnile Captain Schwartz was of the 
opinion "that the man had died sometime in the early hours of the morning" 
deceased could have been dead as much as 24 hours or even 72 hours (R. 13). 
"The very appearance of the man and the t~xture of the body at the time, I 
thought he had died in the early morning*** about 0200 or 0300 on 25 November 
1945. It may have been earlier or it may have been later 11 (R. 13,14). 

First Lieutenant James E. Reeb~ Provost Marshal of the 98th Divi
sion Artillery, investigated the first crime at about 2145 on 24 November, 
after receiving a report from Sergeant Trezza who had been previoUBly dis
patched to ·investigate "an incident" that had been reported to him. At the 
scene of the "incident" he found a. Japanese by the name of Ioo.safumi (R. 138 ). 
The following morning at about 0800 another "incident" was reported to him. 
As a result he proceeded to the spot where there was a Japanese man lying 
in a gutter "face up 11 (R. 139 ). There were two "hats" near the body of the 
dead man. These two "hats" were a.bout ten feet fran the feet of the dead 
body. "One reserabled a Japanese army hat and the other was an enlisted man's 
issue,hat" (R. 139). At 8120 the witness telephoned the "OD 1S" at each divi
sion artillery battalion and the "Recon Troop" and asked for a report on any 
man who had any articles of clothing missing (R. 139). As a result of this 
inquiry, Captain George B. Welsh, Jr •• oommanding Headquarters Battery, 98th 
Division Artillery, proce~ded to have a 11show-down inspeotion" in search 

_ for "clothes with blood sta.ins and a missing cap. 11 He ,round "no clothes 
With blood stains .. or n0 missing hat that morning with the men present." 
Privates Hicswa and Pappas had already left, but their beds were investigated 
and "no unusu&l marks" were found (R. 132,133) •. 

Supply Sergeant Lieberman helped Captain Welsh to conduct the "show
down inspection" (R. 134). After the in.spection the sergeant recalled having 
issued· a pair of trousers to accused to replace a. pair that had "allegedly" 
been soiled. and of having issued a. cap to Pappas. He reported these two 
incidents to Captain Welsh (R. 121,123). This information in turn was trans
mitted to the Provost Marshal. and Hicswa and Pappas were brought back from 

· Nagoya {R. 134). 

Second Lieu"teI18.nt Manning I. Harrison of the 98th Di vision Military 
Police Platoon was called to Nara on 25 November to investigate a. case and 
received from Lieutenant Reeb all accumulated information up to that time. 
On Tuesday, 27 November, he questioned both accused and Pappas (R. 142.143). 
Details of the interrogation of accused on this day are as follows, 

"Q. 7fould you tell the court, to the best of your recollection, 
what you told the aooUB ed? 
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"A.. I first talked with the accused, I asked him this question, 
'Do you know why you were brought back from Nagoya.?' 'Have you any 
idea as to why you were brought back?' He replied in words to this 
effect, 'No' I then told him of the incidents that had occurred up 
in Nara over the past weekend, or on the 24th. I told him that I 
had reason to believe that he might know something abo~t this. I 
then told him I wanted to question him regarding this. I then told him 
that he did not have to answer any questions that if he did tnese answers 
might be used for or against him in a military court. I believe that's 
about all that was said regarding that. 

"Q. Did you then question him? . 
"A. I did, sir. 
"Q. Do you recall the extent of your questioning? 
nA. I first told him just why I had reason to think that he might 

know something about this particular incident. I asked him if on the 
24th he had gone to Headquarters Battery supply room and requested a 
new pair of trousers. He replied that he had 11 (R. 143,144). 

On the following day, after further explanation of his rights, the 
accused ma.de the following statement to Lieutenant Harrison, which was ac
cepted in evidence as a statement a.gain.st interest, without objection by 
the defense, after cross-examination~ determine its voluntary naturea 

"After having been warned of my rights under the 24th Article 
of Vlar to the effect that I am not required to make any statements 
of a self-incriminating or degrading nature, but that if I do, these 
statenents could be used against me in the event of my trial by 
court martial or other competent court,· I make the following state
ment. 

11 1 was feeling very high this 24 Nov 1945 day for I was leaving 
the next day to ;;o honie. after supper, Pappas and I went up town and 
near the Hara Park I saw one Jap. I grabbed ~m and started to beat 
him up. Vfe left him and after walkin6 for so.me distance we met 
a.notl'!Br Jap. I started to beat him up and Pappas pulled me off. 
We went back to the Battery. I got a new pair of pants from the 
Supply room. Pappas went to bed. I saw Wong; and Garrison in the 
DaYroom and t~ey told me there was a dead Jap in the dispensary. 
I wanted to see the dead Jap so I went for a short arm since I was 
supposed to have one before I left the next morning. I believe I 
threw up at the dispensary. The dead Jap made me sick. I went back 
to the Dayroom again and then went to sleep. I don't re111ember going 
to bed but woke up the next morning in my cot. I "left both Japs 
lying where I beat them up. The first·one in Nara Park and the second 
one I left on the road from Nara Park towards Artillery Headquarters. 

":i: alone beat up both Japs, Pappas did ,..not touch either one of 
them." (R. 144,145; Pros. Ex. 17.) 

On Monday, 26 November, Private Rourke "got nosey" and "started to 
look around." At the end of Wing 1, in which accused, Pappas and the witness 
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were quartered. is located an old 11 Jap latrine that was boe.rded up." As 
Rourke was walking on the outside of the latrine he looked in the v;indow 
and "spotted something on the floor." He climbed into the room, opened 
the door. and saw some 11 0D clothes" in a bundle on the floor (P... 126.l 79, 
180). These clothes he believed to be a pair of pants and a field jacket, 
and he further believed that the field jacket was stained red (R. 129). 
Private Rourke also testified. "I was sorry I ever started looking around. 
I tried to forget it" (R. 126). In the hope that someone else would dis
cover·the clothes he did not report his discovery to Sergeant Lieberman 
until Thursday morning. On the following day, Friday, Rourke was latrine 
orderly and as such it was his duty 11 to keep the place looking fairly 
decent." The urinal, located a short distance north of Wing 3 and east of 
that portion of the building in which were located the kitchen, mess hall, 
shower roon and boiler room, was not draining properly (R. l26,127fPros. 
Ex.16). The ~~tness secured a couple of Japanese laborers and a couple 
of shovels and went out with them to dig_a new hole for the urinal. 

"*** Well. I went out 8.Ild kicked over the old urinal and right 
at the top of it in the bottom of the urinal I noticed a bayonet. 
I went in and got Captain Welsh and brought him right out. 
Then it seemed funny to me I should find the clothes and the 
bayonet so I decided to go in and tell him the whole thing, how 
I found the clothes also. 11 (R. 12 7 ). 

~ivate Rourke was,not present when the bayonet was removed from the urinal, 
but from what he saw'.it was a carbine bayonet. As a. result of information 
transmitted to him by Sergeant Lieberman, Captain Welsh called for the 
Provost I~rshal, Lieutenant Reeb, and accompanied by him and Sergeant Lieber
man proceeded to the old Japanese latrine at the end of Wing 1. In the center 
of this latrine they_disoovered a pair of trousers and an Ml.943 field jacket. 
There appeared to be bl.cod stains in the vicinity of the knees of the trousers 
and soms blood stains on the jacket. according to Captain '\Y-elsh's opinion 
(R. 135). This opinion was also shared by Lieutenant Reeb (R. 140). On 
the morning of 30 November 1945, Private First Class Rourke, who was "shaking 
and white" appeared at the ·orderly roon and made a report to Captain Welsh. 
As a result of seeing Private Rourke, Captain Welsh -

11 *"'* went outside the third wing of the barracks. We have a urinal 
out there and the urinal had been over-flowing and he had orders 
from the first sergeant to build another one. He was building 
another one when he took two tile pipes· to replace. vihen he knocked 
the first tile pipe off there was a carbine bayonet in the scabbard 
in the urinal" (R. 135). 

Captain Nelsh removed. the bayonet from the scabbard, examined it, and found 
it to be a carbine bayonet with II one unusual marking, n but it was impossible 
to state whether it was blood or rust (R. 135). These stains were reddish 
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brown (R. 136). The carbine bayonets is~ued in Headquarters Battery, 98th 
Division Artillery, were not issued by serial number (R. 136). Most of the 
reddish brown stains were "right around the handle where it fits on the 
scabbard•••. The blade was more or less streaky and it looked like most 
of it had assembled where it enters the scabbard 11 (R. 137). In answer to 
the question: "The scabbard of the bayonet, does it not have a. .flexible 
i'lap just inside the opening into the scabbard that would tend to wipe a 
ble.de clean upon pushing it into the scabbard'l 11 Captain Welsh replied, "That's 
right. It is just like the other bayonets. They have a groove like, on the 
inside, that fits in" (R. 137). 

At 9 o'clock on Friday, Captain Welsh called Lieutenant Reeb to 
his orderly room and showed the latter what "looked like a bayonet trench 
k:nife 11 which was covered by two issue handkerchiefs (R.. 140 ). 

"It was a sheath and a weapon. On the handle there appeared 
some stains which again looked like dried blood to me, and on the 
handkerchief with which it was covered there were stains whicll 
appeared like dried blood, the same color; and it had been ta.ken 
from the urinal. There was a distinct and definite indication 
that there was a presence of urine on the weapon and the sheath11 

(R. 141 ). 

Lieutenant Reeb examined the blade~ but ·the only thing that he remembered 
about it was 11 that it was crusted with something, a substance which was" the 
a.ct ion of being in the urinal .for about a week 11 {R. 141). The weapon was 
turned over to Lieutenant .Manning I. Harrison. Woolen clothing had only 
recently been issued to the members of accused's Battery and had not yet 
been marked by them (R. 136). Lieutenant Reeb .found 11no :markings o.f the 
usual kind. that is, initials or last numbers of the serial number" on 
the field jacket which had been discovered in the Japanese latrine. How
ever. there appeared on the jacket a Japanese charaoter similar to laundry 
marks that he had seen. Tne .field jacket and trousers were also turned 
over to Lieutenant Harrison (R. 141.142). Subsequent to the written state~ 
ment ma.de by the aocused to Lieutenant Harrison ·(Pros. Ex:. 17) Lieutenant 
Harrison saw accused on several occasions. On I<'riday, 30 November, accused 
aocompa.nied Lieutenant Harrison to the two areas where the two deceased 
Japanese had been .found. The spots indicated by accused as the places ,at 
which he had assaulted two Japanese coincided almost exactly with the spo1B at 
which the bodies were found (R. 149.150). On the following day, Saturday, 
accused was again questioned and gave voluntary answers without coercion. 
Lieutenant Harrison had with him at the time the trousers and .field jacket 
that had been turned over to him by Lieutenant Reeb bllt did not show them 
to aooused. His account of what transpired is as follows a 

"on Saturday afternoon, which is December 1st, I questioned 
Private Hicswa regarding the clothing, and so forth. The con
versation went something lik~ this a I asked him to repeat a 
question that I had asked him previously. I asked him to repeat 
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what he did with the trousers that he was wearing after he put on the 
trousers that he was given by the supply sergeant. His answer was 
this. that he.had thrown them in the garbage." 

• • • 
"I then asked Hicswa ii' it wasn't true that the trousers and the 

field jacket that had been found in an old Jap latrine were his. To 
that he replied 1 I don't know.' I then asked him. 'Isn't it true the 
trousers and jacket in this package,' and I pointed to the package to 
his right, 'belong to you and are the ones that you threw in the Jap 
latrine?' To that he replied. 'I suppose that's right. ' I then 
asked him this question, 'Don't you know that's right?', to which 
he replied 'They are mine.• I then asked him 'Isn't it true that 
bayonet f'o1md in the old latrine pipe is yours, and didn't you put 
it there?' His answer, 1 Do I have to answer tha.t'l' I then asked 
him again, 'Isn't it truet.• His answer, 'I prefer, not to answer that 
question. ,a (R. 151,152.) · 

'It was stipulated that ii' Technician Fifth Grade Nicholas J. 
Dellisanti. Headquarters Battery, 98th DiTision Artillery, were present he 
would testify that on 20 November 1945 he gave Private First Claas Pappa.a 
an OD wool ce.p similar to the one shown to him by Lieutenant Reeb on 1 
December 1945 (Pros. Ex. 18). 

5. For the defense. 

At the conclusion of' the prosecution's cue in chief' defense 
counsel ma.de a. motion for a finding of' not guilty. The law member denied 
the motion but upon objection by a member of the court the court was cleared 
and_olosed. Upon its b~ing r6opened the president amiounced that the motion 
ha.d been denied. , 

By s-tipulatiQJl it was agreed that ii' Prive.tea First Class M>rria 
Hottman a.Di Leo Yancey, both members of' Hee.dquarters Ba.ttery. 98th Di vision 
Arti~lery, nre' present they would testify, respectively, as f'ollow11 

.•1 we.a with Pfc Leo Yancey, and the accused on Saturday after
noon, 24 November 1945. in our barraoks. Between about 1500 and 
about 1700 we were drinking beer. I saw the accuaed drink more 
than one bottle of beer. _ We were also drinking hot sake out of 
canteen cups. The cups were not full. I saw the accused drinlc 
more than om cup of' hot sake. 11 (Def'. Ex., A) 

. 
"I we.a with Pfc Morris Hoffman, and the accused on Saturday 

afternoon, 24 ·November 1945. in our barracks. Between about 1500 
and about 1700 we were drinking beer. I saw the accused drink 
more than one bottle or beer. We were also drinking hot sake out 
of' canteen cups. The oups were not full. I saw the accused drink 
more than o~e oup of hot sake.• (Def'. Ex. B) 
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Private First Class Russell E. Guerin, a member of accused's 
org'anization saw aocused at the entrance gate "to the Battery" between 6a30 
and 7a30 in the evening of 24 November. At that time the witness had in his 
possession a quart of Japanese whiskey which wa.s ttalmost full." He and 
Eicswa each had three or four drinks from the bottle, which he thereafter 
gave to Hicsv.a. (R. 158,159). 

Technician Fifth Grade Donald S. Cornell, who was also a member 
of accused's organization, was on guard duty between 1700 and 1900 on 24 
November. Immediately after he went on duty he saw accused at the front 
entrance of the Battery area. bidding some friends goodbye (R. 161). He 
sa.w accused again at about 1900 with~ bottle of beer in his hand (R. 161, 
162) and again 11somewhat after 210011 in the 11ha.llwa.y" of the Battery build
ing. At that time witness could not state whether t.ocu.sed had been drinking 
as he did not talk to him. At 2300 when witness went back on his shift he 
saw the accused once more. ' 

11He come out of the day room window, sir, and asked if he could 
vomit outside where I was on post.*** Did he vomit? Yes sir. 11 (R.162,153) 

"From a.11 outward appearances" it appeared to the witness that aocused had 
been drinking (R. 162). Twice later during the night accused ma.de "trips 
out through the window." The first of these trips was about 20 minutes 
after the first time that aocused had voJD4ted. On both of these occasions 
he agai~ vomited. The witness saw the accused for the last time that night 
at about 0100, at which time accused was sitting in a chair in the day room . 
sleeping (R. 163). After ea.oh trip that the accused made through the window 
he returned to the barracks and on none of these trips did he carry anything 
with him (R. 163). The witness did not notice whether or not accused's 
clothes were soiled at any time during the evening and on none of the oo
oe.sions on which witness saw accused on November 24-25 did accused have on 
a field jacket or coat (R. 164,165). 

Teohnioia.n Fifth Gr a.de Hugh B. Ward, another member of aoous ed 's 
organization, was corporal of the guard on 24 November (R. 165,166). The 
first tL~e that he saw aocused on 24 November was be~«een 6130 and 7 
o I clock in the evening in the barraoks. At that time "we was talking and 
a guy gave him a drink. 11 The individual referred to was identitied by 
witness as :Morris Hoffman and the drink so given as whiskey. Witness like
wise saw accused drinking beer "in the Battery" between 6 and 7 o'clock 
and "later on in the night. 11 At about 1900. while the witness was going 
up to post his guard he heard a girl "hollering~ 'Joe'. 11 Whereupon the 
witness "hollered, 'Hicswa' an:l Hioswa understood so he come out and so 
_I went on up to post the guard •••• He had been drinking. He lcnooked a 
board off the fence. He didn't go through the gate. he lcnooked a board 
off the fenoe" (R. 166,167). Witness again saw the accused at the dis
pensary at 11 o'clock that evening. In his opinion accused had been drinking 
at that time. On that occasion accused was looking at the body of a dead 
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Japanese. Witness did not hear accused say anything nor did he see him 
become ill at.that time (R. 167,168). The witness did see accused become 
ill around 12 o'clock that night and when he last saw him he was "in the 
day room in the Battery" (R. 167,168). This w-as " a quarter after 12 11 

(R. 167). Referring to the window in the day room, witness described it 
as being 11 2½ to 3 feet to the gr-ound. · The window is about 2½ feet from 
the inside of the floor and about 3 feet from the outside to the ground. 11 

In answer to a question relative to the use of the window, accused stated, 
"ile don't; go in and out of the window, but we have all of our stoves out
side the window. Sometimes we have to get outside the window to change 
oil" {R. 168,169). The witness did not notice whether accused's uniform 
was soiled but did not believe tbat he was wearing aey type of jacket 
(R. 169). 

The defense called Captain Jerome Schwartz. who had previously 
testified as a witness for the prosecution, and after the witness had 
identified a report which he had made on 30 November 1945 relative to 
accused's condition on 24 November 1945, this statement was offered in 
evidence. Upon objection by prosecution that the witness was present 
and could be interrogated by the defense as to the matters included in 
tho statement, the offering was not received. The witness wa.s asked no 
further questions by the defense. 

After being advised by the defense counsel "that the accused does 
understand his rights a5 a Wi tneSS II the president Of the court explained 
these rights in detail to the accused. The president then asked the ac
cused whether he understood his rights. to which he replied, ur do, sir. 8 

The president thereupon directed the accused to consult with his counsel 
and inform the court what he wished to do. Thereafter the accused stated, 
"Sir, I understand my rights and I would rather remain silent. 11 In answer 
to the question by the president, 11 Is there anythin€; else that you would 
like to have in the way·of explanation of your rights before we proceed?" 
t~1e accused replied, "No sir, I understand my rights" (R. 173,174). 

6. Rebuttal for prosecution. 

Captain Jerome Schwartz was recalled by the prosecution and tes
tified that he had seen the accused at the Division Artillery dispensary 
a.bout 2245 of 24 November, at which time he had a short conversation with 
accused and conducted "the usual short-a.rm examination. 11 This conversa
tion and examination took place, according to witness' recollection, just 
after he had examined "the dead Japanese. 11 Accused had on a mi.rt and 
trousers but no coat or jacket. Accused's clothes ''weren't disheveled, 
but they did look slightly dusty. not dirty, but dusty, as if he had 
brushed up against a wall or fallen to the ground. Oh, and I did make the 
note that there was no blood on his clothes" (R. 174,175). Accused stated 
to the witness that "I had a few beers II and in witness' opinion accused 
was "feeling pretty good" (R. 175). The interrogation of the witness by the 
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proseoution then proceeded as follawsa 

"Q. Did you notioe anything about his appea.ranoe which would 
give you an impression that he had been drinking? 

"A. Yes. He staggered a little bit and he had difficulty in 
maintaining his equilibrium, his eyes were a. little glassy and he 
seemed to be feeling pretty good. He had a big grin on his face. 

"Q. Would you say that hp was drunk? 
"A. What do you mean by drunk? 
"Q. I am asking you, in your opinion? 
11.A.. I don't knowwha.t you mean by drmik. 

Prosecution& I will withdraw the questions. 
"Q. Have you ever seen anyone drunk? 
11A. Yes. 
11Q. i'ias this man drunk? 
"A. Yes." (R. 175,176) 

Further testimony as to the condition of the accused was developed 
in connection with the following examination of the witness by the oourta 

"Q. Dootor, on this testimony as to whether the acou.sed was 
drunk or not, I believe the court does not understand. what you mean 
by s a.ying drunk. Clln you exple.in to the court 'l 

"A. Yes. I believe the oriteria for drunkenness clinically, 
that is, just looking at a man, is that he will do something or 
behave in anyway under the influence of alcohol that he would not 
do if he had not touohed the alcohol. 

"Q. Based on that statement then, is it quantities of aloohol, 
does that cover the thing? In other words, would you say a man is 
drunk, then, if he has had one bottle of beer? 

11.A.. If a man had one bottle of beer ~nd then did things that he 
,normally did not do, then I would Sa:f yes, he would be drunk, because 
the threshold of normality in various people differs. Where it might 
take one man 20 beers to get him drunk, another man may need but one 
beer and he will be drunk. 

11Q. How far off of this normal conditfon, normalcy, you speak 
of, must a man move before you say he is drunk? 

"A. Enough so that his actions, the change in his behavior, his 
behavior pattern, would be perceptible immediately. A man usually, 
walks a straight line and is able to maintain his equilibrium pretty 
well, unless he has something organically wrong with his brain. And 
when you see a man standing in front of you that is beine; short-armed, 
a~ is having difficulty in maintaining his balance, then I would aay, 
to me, he was under the influence of alcohol a.nd wa.s probably in~ 
state of drunkenness, because drunkenness itself has various stages. 

"Q. And that was the condition of the accused at the time· you 
decided he w~s drmik? 

"A.. Yes, he was staggering at the time that I saw him." (R. 177) 
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7. Recall of witnesses by court. 

The court reoalled Privates First Class Pappas, Teeters and Rourke 
and Technicians 5th Grade Cornell and Ward, whose testimony did not vary 
from nor add a.ny substantial details to their prior testimony. Private First 
Class Pappas, however, denied seei~ or concealing anything from Private First 
Class Rourke on the evening of 24 November in the corridor, and stated that 
he had made no trips up and do,m the corridor after ha returned to his quarters 
(R. 186,187). He likewise stated that he and accused had entered the Battery 
area through the fence "right by the ki tohen" _and that they had gone directly 
to the door of the kitchen (R. 192-195) •. While Teeters reaffirmed his state
ment that acoused had made soll¥3 reference to "looking for blood" after the 
second incident (R. 182), Pappas stated that he did not reoall hearing any 
such conversation {R. 188). 

8. Every fact,iru:ident and detail testified to by the witnesses, as 
well as every circumstance developed by the testimony, ieads inexorably to 
one and only one logical, reasonable and inevitable conclusion, that the 
two Japanese civilians described in the specifications met death at the 
hands of the aocused on the night of 24 November 1945 as charged. The 
reoord is absolutely devoid of any evidence which directly or by inference 
casts doubt upon the oertainty and correotness of this conclusion. The ac
cused· ad.mi ttedly attacked two Japanese civilians on the night in question a.t 
approximately the identical spots at whioh the dead bodies of the two 
Japanese civilians described in the specifications were subsequently found. 
Both assaults took place in a poorly lighted area, and although neither of 
accused's companions saw accused with a bayonet or other similar instrument, 
neither could say that he did not actually have or use one on the two as
saulted men. Both saw him swinging repeatedly at his victims• and no one 
else struck either of the two Japanese. Both Japanese died1 from multiple 
w9unds inflicted with a sharp double-edged· instrument and no marks other 

·than those caused by suoh an instrument were found on the body of either. 
As the three -soldiers left the scene of each attack after accused had been 
pulled off his vict~. the assaulted Japanese was left lying still and silent 
at the spot at which he had been assaulted by·the accused. The first victim 
was picked µp by the military police at the point at which he had been left about 
a half hour after the attack, .following a telephone call from the dead man's 
companion, who had escaped when pursued by Private First Class Pappas at 
the same time that aooused had successfully overtaken his victim. The body 
of the second Japanese was found the following morning at about 5i30 o'olook 
at-the point at which he had been left. According to both Private First Class 
Pappas and Private First Class Teeters, accused's companions, Private First 
Class Pappas had lost his cap when he pulled accused off his second victim. 
A cap similar to one· that had been given to Private First .Class Pappas was 
found near the body of the dead man. Shortly after the three soldiers left 
the scene of the first assault, the accused remarked, 11 There is one Jap who 
Will never walk or talk a.gain," or words to that effect. Prior to the second 
incident, as they were walking through the Park, he addressed substantially 
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these words to Private First Class Teeters, "You did not see anything. You 
do not know me and I don't know you." After the second assault, accused made 
some remark about lookini; for blood •. On the second day after the crimes had 
been committed, accused's blood-stained trousers and f'ield jac~et were found 
in an abandoned latrine at the end of the wing of the building in which ac
cused end Private First Class Pappas were quartered. Accused admitted their 
ownership and their disposition by him. Shortly after his return to the head• 
quarters of his battery on the night of the crimes he had requested the Supply 
Sergeant to issue him new trousers and a new jacket because he had been "down
town and got into a fight a.nd these were dirtied-up." A stained carbine bayonet, 
an instrument of the type with which the fatal wounds were inflicted on the 
two Japanese, was found on the fifth -morning following the crimes, stuck in 
the pipe of a urinal not far from the rear entrance used by accused a.nd Private 
Pappas in returning to their quarters after the admitted assaults by accused 
on two Japanese. The fact that possession of the bayonet or a similar instru
ment and its actual use by accused are not established by direct evidence 
does not affect the ultimate conclusion as to accused's guilt, so clearly 
established by the overwhelming proof adduced. 

It is, of course, elementary thE!,t in order to convict of an offense 
a court-martial must be satisfied beyond a. reasonable doubt that the accused 
is guilty thereof. In discussing the term "reasonable doubt" the Manual 
for Courts-Martial, 1928, paragraph 78a, pages 62,63, le.ya down the follow-
ing principless - · 

"•••By •reasonable doubt' is intended not fanciful or ingenious doubt 
or conjecture but substantial, honest, conscientious doubt suggested 
by the material evidence, or le.ck of it, in the case. It is an honest, 
substantial misgiving, generated by insufficiency of proof. It is not 
a captious doubt, nor a doubt su~gested by the ingenuity of counsel 
or court and unwarranted by the testimonyJ nor a doubt born of a 
merciful inclination to permit the defendant. to. escape conviction; 
nor a doubt prompted by spipathy for him or those connected with him. 
The meaning of the rule is that the proof must be such as to exclude 
not every hypothesis or possibility of innocence but s:ny fe.i~ and 
rational hypothesis except that of guiltJ what is required being not 
an absolute or mathematical but a moral certain't7.• 

The Board of Review has applied these basic principles to the facts 
and circumste.noes established by the positive testimony of "Unbiased and. un
prejudiced witnesses, (.Uld the decla.rations .of the accused, and finds that 
the proof so adduced exoludes every reasonable hypothesis except, that of 
accused's guilt, and is not only consistent with guilt but i~consistent with 
innocence. There is no evidence whatsoever offered by accused.to destroy 
the positive testimony offered age.inst him. ' 

Having thus reached the conclusion that the accused killed both of 
the Japanese described in the specifications, the Board of Review holds that 
the record of trial legally establishes that the two homicides were murder. 
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Murder is defined' in the 1Ianual for Courts-1,'.artial, 1928, paragraph 148a, 
page 162, as 11the unlawful killing of a htunan being with malice aforethought." 
The proof required is as follows (idem, P• 164)1 · 

"(a) That the accused killed a certain pers9n named or described 
by certain means, as alleged (this involves proof that the person 
alleged to have been killed is dead; that he died in consequence of 
an injury received by him; that such injury was the result of the 
act of the accused; and that the death took place within a year 

~ am a day of such act); and (b) that such killing was with malice 
aforethought.n 

In discussing the term "malice" the Manual (pa.gas 163,164) lays 
down the following principlesa 

"Ma.lice aforethought. - YB-lice does not necessarily mean hatred 
or personal ill-vrill toward the person killed, nor an actual intent 
to take his 'life, or even to take aeyone's life. The use of the 
word 1 aforethoug;ht 1 does not mean that the malice must exist for 
any particular time before commission of the act, or that the inten
tion to kill must have previously existed. It is sufficient that 
it exist at the time the act is committed.(Clark.) 

''1,alice aforethought may exist when the act is unpremeditated. 
It may mean any one or more of the following states of mind preceding 
or coexisting with the act or omission by which death is causeda An 
intention to cause the death of, or grievous bodily harm to, any 
person, whether,such person is the person actually killed or not 
{except when death is inflicted in the heat of a sudden passion, 
caused by adequate provocation)J knowledge that the act which causes 
death will probably cause the death of, or grievous bodily harm to, 
any person, whether such person is the person actually killed or 
not, although such knowl~dge is accompanied by indifference whether 
death or grievous bodily harm is caused or not or by a. wish that 
it may not be causedJ intent to commit a.ey feloey. 11 

In discussing this t,opio in his Military Law and Precedents, 2nd 
Edition. page 673, Colonel Winthrop expresses the following viewsa 

"In every case of apparently deliberate and unjustifiable killing. 
the law presumes the existence of the ma.lice necessary to constitute 
murder, and devolves upon the accused the onus of rebutting the pre
sumption. In other words, where in the factand circumstances of the 
killing as committed no defence appears, the accused must show that 
the act was either no crime at all or a crime less than murderJ other
wise it will be held to be murder in law." 

Both in the ·civil courts and military courts. the same principle 1 s 
applicable, nalllely, t::na.t while it is necessary to establish malice afore
thougi.t, this element is presumed in a homicide such as has been established 
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in the present ca.se 0Vharton's Criminal Law, 12th F.d., Sec. 419; CM 258020, 
Palomera, 37 BR, 300). 

The motive for a homicide frequently explains the commission ot 
the crime, and, at times, assists in the detennination of whether it con
stitutes murder or manslaughter, but a motive is not an essential element of 
the crime of murder (ifuarton' s Criminal Law, 12th Ed., Seo. 420; Underhill's 
Cri.D'J.nal Evidence, 4th Ed., Sec. 559; C.M 258020, Palomera, supra.). 

In the present instance the record shows conclusively that the 
attacks by accused were not occasioned by any action whatsoever on the part 
of either of his victims., Neither appears to have made aey remark to or 
threatening besture toward the accused, or in any other way to have provoked 
the attack. The attacks appear to have been unjustified, unprovoked, pre
meditated and deliberate and consequently the resultant deaths of the two 
victims from the wounds inflicted by the accused require a holding that the 
two homicides constituted murder. 

9. It was urged in accused's defense that if the court believed that 
he had committed the two homicides, his intoxicated condition rendered it 
impossible for him to possess the specific intent required to establish the 
crime of murder. It is clear that he did indulge heavily in intoxicating 
liquors during the late afternoon and early evening of 24 November 1945 
and that he was in fa.ct "drunk" within three hours after the commission of 
the two murders. It also appears from the record that at the time of his· 
return to his quarters after the oonunission of the second offense he gave 
some indications of having been drinking. However, the evidence conolusi vely 
shows that his condition never reached the stage that could exonerate him 
from responsibility for his acts or change the crimes from murder to man
slaughter. 

10. Although accused did not plead insanity, at the request of The Judge 
,Ao,vooate General and upon instructions from. the War Department, a. Board of 
Officers was appointed by the Cow.ma.nding ~neral, ~ghth Army, to examine 
the accused and to determine his mental responsibility. After having examined 
the accused and after having considered the evidence before it, the Board on 
8 1:S.rch 1946 found as followsa 

"(1) The accused was, at the time of the alleged offense, so 
far free of mental defect, disease and derangement as to be able, 
concerning the particular aots charged, to distinguish right from 
wrong. . 

' 

"(2) The aocused was, at the time of the alleged offense, so far 
free from mental defect, disease and derangement as to be able, con• 
cerning the particular aots charged, to adhere to the right. 

"(3) The aocused was, at the time of his trial, sufficiently sane 
to understand the nature of the proceedings and intelligently to conduct 
or cooperate in his defense. · · 

"(4) The accused is, at the time of this exllillination, sane." 
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11. The record of trial discloses no errors which affect accused's rights. 
He was ably represented by experienced a:cd competent counsel. and the trial 
judge advocate with admirable meticulousness performed the duty placed on 
him by the Mulual for Courts-Martial to have "the whole truth revealed" (par. 
41d, p. 32) and to prevent any irregularity whatsoever in the proceedings. 
,ihiJ.e there is. some slight variance as to the exact spelling of 'f;he names 
of accused's two victims, this variance is immaterial and in no way affects 
the legality of the findings (NATO, 696, Pakorney). 

12. At the request of the parents of the accuseQ, transmitted through 
Honorable Albert W. Hawkes, U.S. Senator from New Jersey, and Honor~ble 
Harry L. Towe, Member of Congress from Mew Jersey, a hearing was held before 
The Judge Advocate General and the members of the Board of Review on ~rch 
5, 1946. There were present at this hearing Senator Hawkes, Congressman 
Towe; the parents of the accused, Mr. a.nd Mrs. Joseph H:i,cswa; an uncle of 
the accused, Adam Hicswa; an aunt of tha accused, Mrs. Stella Switek; Dr. 
Stephen 1V. Lesko of Vfallington, New Jersey, who had treated accused; and 
11.a.yor Anthony Gajewski~~~. Peter P. Tursick, Tax Collector, and llr. John 
J. Sakac, Service Officer of the Veterans of Foreign Wars, all of Wallington, 
New Jersey. Statements were presented relative to the physical condition 
of the accused prior to his enlistment in the U.S. Army, a head injury suffered 
in 1938, and subsequent indications of the/effects of this injury. Accused's 
previous good character was likewise attested to.· The Board has given due 
consideration to the facts so presented, as well as to similar facts contained 
in numerous communications referred to the ·Board, including a written. report 
by Dr. Lesko. 

13. War Department records show that at the time of the commission 
of the_ offenses described in the specifications accused was approximately 
20 years and 5 months of age. He completed grammar school and for l-1/2 
years attended but did not graduate from high school. He worked for 1/2 
year as ''machinist's helper" and then enlisted in the Army of the United 
States on 14 June 1943, when not quite 18 years of ag~. He was honorably 
discharged on 21 November 1945 at Nara, Honshu, Japan, in order to enlist 
in the regular Army. On 22 November 1945 he enlisted for an additional 
period of one year. There is no record of any combat service. The follow
ing additional information concerning accused is contained in the review of 
too Staff Judge Advooatea 

"On 14 August 1943 he beoame a member of Battery 'D', 17th 
Battalion, Field Artillery Repiaoement Training Command, Fort 
Bragg, North Carolina. On l September 1943.he was transferred 
to the 12th Battalion at the same station. He joined the Di vision 
Artillery, 98th Infantry Division, on 17 December 1943 a.nd was 
assigned to Headquarters Battery. His effioienoy and oharaoter 
ratings from that time until his re-enlistment in the Regular 
Army on 21 November 1945 were excellent. The accused was first 
assigned as a radio operator and later as a bugler. At the time of 
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his re-enlistment he was a wire telephone operator. During his 
military service he has had no courts-martial. ••• Accused has been 
overseas for approximately 19 months." 

14. The court was legally constituted and had jurisdiction over the 
accused and of the offenses. No errors injuriously affecting the substan
tial rights of the accused were collllllitted during the trial. In the opinion 
of the Board of Review the record of trial is legally sufficient to support 
the findings of guilty and the sentence artl to warrant confirmation of the 
sentence. A sentence of death or of imprisonment for life is mandatory 
upon conviction of murder in violation of Article of War 92. 

Judge Advocate 

Judge Advocate 

• Judge Advocate 
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1st Ind 

l. Herewith transmitted for the a.otion of the President a.re the record 
of' trial and the opinion of the Boa.rd of' "eview in the ca.se of' Pri va.te ~'irst 
Class Joseph E. H;Lcswa (12206403), Headquarters Battery, 98th Division 
Artillery. 

2. I concur in the opinion of' the Boa.rd of' ~eview that the reoord 
of trial is legally suffioient to support the findings of guilty a.nd the 
sentence and to warrant confirmation of the sentence. The accused wa.s 
found guilty of murder (2 Specifications) in viola.tion. of' Article of i•ar 
92. No evidence of' any previous conviction was introduced. He wa.s sen
tenced by the oourt, all members present concurring, to be shot to death 
with musketry. The reviewing authority approved the sentence and forwarded 
the record of' trial for action under Article of' War 48. 

3. Yni.ile insanity ha.d not been pleaded a.s a defense, the Comma.nd.ing 
General of' the Eighth Army, under instructions from the War Department, 
issued at my request, a.ppointed a. board of' of'f'icers to pass upon accused's 
mental condition. As will a.ppea.r from the report which has been attached 
to the re'Oord of' trial, the boa.rd found that accuaed wu legally s&ne at 

. the time the crimes were committed, at the time of' trbl, and at the time 
ot its examination of accuaed on 8 *rch 1946. Cons~deration was given by 
the board to information furnished m:., office and transmitted to it relative 
to the possible existence of ep1l•P•1• 

I 

4. Vihilo the two murder, committed by the acoused1were brutal, un
provoked and unjustifi!d,, al'ld from a lega.l viewpoint were premeditated, 
there 11 nothi~ in the r,oord. to indicate th&t when accu11d left h11 
quarter, with two companion,, on the evening precedin& h11 departure for 
hou, h• h&d actu~lly pl1LZU11d to ta.ke the life of any one or to oommit 
any othlr crim.t, The unexpected appea.ra.nce of' two J1.p1.n111 ciTil11.n1, 
one ot whom he oh1.11d, overtook and killed, 1e,1111 to h&ve brought into 
1xi1tenct or to h&ve unloosed a 1ud.dtn de1irt to kill, probably a,gravattd 
by hie indul,enoe in 1tron1 liquor during th, 1.f'ternoon a.nd 11.rly evening, 
1. dedrt which uemingly perdated \UlCl)ntrolled until tht comm.inion of 
the 11cond. homicide or wa, rtoreattd when he unde1ignedly oame in contact 
with th, Japan••• civ~lit.,.n who beoamt hi• 1econd. viotim, 

&. Accuaed voluntarily entered tht ~ when ht wa1 lt11 than 18 
y11.r1 ot a,,, and. h1.d been in milituy ••rTict for approxiattlf 2-1/2 
year, at the time of' the commi11ion of' the crim••• From the d&tt of' h11 
a11igZ1Jnf)z:tb to He1.dqua.rttr1 B1.tte17, 98th DiTi1ion Artillery, on 17 
December 1943, to h11 di1ch&rg1 from th&t organi11.tion on 21 November 
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1945 to permit his re-enlistment in t~e Regular Arff'¥, his efficiency and 
character ratini-s were excellent. While he had no combat experience, at 
the time the crimes were committed he had been overseas for approximately 
19 months. In,·view or all the foregoing circumstances, I am of the opinion 
that the death penalty should not be imposed in this case. I therefore 
recommend that the sentence be cor..f'irmed but commuted to dishonorable dis
charge, total forfeitures and confinement at hard labor for thirty years, 
and that a United States penitentiary be designa.~ed as the place of confine
ment. 

&. At the request of the pa.rents of -the accused, transmitted. through 
the HonoFa.ble Albert W. Y.awkes, u. s. Senator from New Jersey, and Honorable 
Harry L. Towe, Member of Congress from New Jersey, a special hearing was 
held before the Boa.rd of Review and myself on 5 1arch 1946. Consideration 
has been ·given to the facts and arguments presented at this hearing, par
ticularly with reference to accused's physical and mental condition, to a 
written statement subsequently submitted by Dr. Stephen W. Lesko, who haa 
been accused's physician, attached hereto, to a letter_ from accused to the 
President, also atuched, and to several thoµse.nd communications (all of· 
which a.re on file in my office) from public officials, civic, patriotic, 
religious, labor and other organizations, public bodies and individuals, 
requesting that clemency be sho~-n accused.· These oommunica.tions have been 
grouped as followsa (1) resolutions and pe~itions from organized groups a 
(a) church organizations, 15J (b) Polish organizations, 21J (c) political· 
organizations, SJ (d) labor organizations, 45J (e) social, fraternal, and 
civic orge.llizations and clubs, l9J (f) school organizations, 14J (g) 
miscellaneous organizations, 40; (h) War Mothers and Auxiliary organizations, 
46; (i) American Legio~_posts, 94J (j) Veterans of Foreign Wars posts, 106J 
(k) American Veterans of iforld War II posts, 3; (1) Disabled .Alnerican Veterans 
posts, SJ (m) Spanish War Veterans posts, 5J (n) miscellaneous veterans and 
patriotic organizations, 66;_ (o) municipalities, .llJ (2) 286 petitions from 
unorganized groups, containing 48,706. signatures; (3) 79 letters from u. s. 
Senators; (4) 106 letters from members of the House of Representatives; (5) 
274 letter~ from friends,· relativ~s and acquaintances of accusedJ (6) 16 
anonymous letters; and (7) ~,536 letters from 'Various individuals. 

7. Inclosed ~ea draft· of a letter for.your signature transmitting 
the record to the President· for ·iu,s action and a form of Executive action 
designed to carry into effect the recommendation hereinaboye made should 
such action moet with approval. 

6 Inola 
1. Aecord or trial 
2. Drft ltr sig s/w 
3. Form or .Ex action 
4. Report or Bd of,Ofr or 

· exam of &.90' d 
5. Ltr fr Dr. Lesko 
6. Ltr fr aco•d to Pres 

THOMA.SH. GREEN 
lil.jor General· 
The Judge Advocate General ____ , ______________ _ 

( GCMO ~061 3 MaJ" 1946). 
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WAR DEFART":&::NT 
Arrey Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 
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) 
) 
) 
) 
) 
) 
) 
) 

HEADQUAR'.raRS DELTA BASE SECTICN 
UNITED STATES 

v. 

Captain LEE W. CAF~, JR. 
(0-1041725), Coast · 
Artillery Corfs• 

CO!&"U11:CATIO[S ZOEE 

Trial by G.c.u., convened at 
Marseille, France, 11 October 
1945. Dl.smissal, total for
feitures and confinement for 
three (3) years. 

OPINION of the BOARD OF REVIEW 
HEPBURN, BAUGHN and 0 1CON1WR, Judge Advocates 

------
1. The Board of Review has examined the record of trial in the 

case of the officer named above and suhnits this, its opinion, to The 
Judge Advocate Gereral. 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 96th Article of War. 

Specification: In that Captain Lee w. Capps, Jr., attached 
unassigned 6837th Guardhouse overhead Detachment (then 
of Headquarters Battery, 409th Antiaircraft Artillery 
Gun Battalion), did, in conjunction .with Staff Sergeant 
William R. Cramer anci Sergeant Charles v. Lopez, at .. or 
near Porto Vecchio, Corsica, from about 15 May 1944 to 
about 18 October 1944, wrongfully possess and engage in 
dealing in regular Uni tad States currency, in violation 
of standing orcers. 

He pleaded guilt:r to, and was found guilty of, tl:.e Charge and its Specifi
cation. No evidence of any previous conviction was. introduced. He was 
sentenced to be dismissed the service, to forfeit all pay and allowances 
due or to becoll'.e due, and to be confined at hard labor, at such place 
as the reviewing auth:>rity might direct, for a period of three years. The 
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reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. 

,3. The accused.was iirst brought to trial jointly with Staff Ser
geant William R. Craner and Sergeant Charles v. Lopez on a Specification 
of conspiracy to conduct the wrongful enterprise o~ exchanging United 
States currency for French currency, and on six specifications based 

, upon violations of the United. States Postal Laws. Before the com
pletion of the prosecution's case, on 21 March 1945, a continuance 
to procure further evidence was granted upon.request and the court ad
,journed. On the same date the Charge and Specifications were withdrawn 
by the appointing authority from further consideration by that court 
and re-submitted for trial before a different court. On 2.3 March 1945, 
the trial of the case proceeded before the second court. No additional 
witnesses or other evidence was introduced before the second court that 
had not been introduced before the first court except certain evidence · 
which the law member on the first court bad not admitted. On the same 
date the court found the accused guilty and imposed sentence upon each. 
These findings and sentences were subsequently disapproved by the re
viewing authority and a rehearing was ordered before another court to 
be thereafter designated. 

4. Evidence for the prosecution: It was stipulated that the ac
cused, during the occurrences hereinafter related, was a member of the 
United States Army arxl assigned to Headquarters Battery, 409th Anti
aircraft Artillery Gun Battalion; and that Section III, Paragraph 1, 
Circular No. 49, Headquarters North African Theater of Operations., dated 

. 5 April 1944, provides that., 

11all members of the u. s. Armed Forces, and persons serving 
1ti. th such forces including civilians and merchant seamen., 
excepting d~y authorized u. s. Arrey Disbursing Officers 
as provided in paragraph 2 below., are forbidden to possess 
regular u. s. currency as distinguished from yellow seal 
u. s. currency, or regular British sterling currency as 
di stinguisl;.l.ed fro1!1 British Mill tary Authority currency, 
in this theater, or df.spose thereof otherwise than by ex
change as provided in paragraph 2 below, that Section nr., 
paragraph 2a., of said circular provides that •all personnel 
now assigned to permanent duty in this theater will ex
change at the nearest Finance Office all regular·u. s. 
currency in thair possession in excess of ~pl.CO and all 
regular British sterling currency for local currency with.:. 
in fifteen (15) days from the date of,this·circular. 1;n 

and that said circular Number 47 was in force and effect between lS 
May 1944 and l8 October 1944 (R. ll-12). · 
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Staff Sergeant William R. Cramer testified that he was a 
member of the same organization as the accused from May to October 
1944 (R. 7), and that during that time he and the accused and a Ser
geant Lopez pooled their func..s and. engaged in the operation of sending 
money orders to correspondents in the United States and having those 
correspondents return currency of the United States. The United 
States currency was sold for F'rench francs, more money orders pur
chased 'With the _French francs and the operation repeated. The a.c
cused received American currency in this manner and turned it over 
to the 'Witness to exchange it for francs. The witness used this 
money for that purpose and purchased the French francs from French 
civilians (R. 8-9). This occurred at Ajaccio, Corsica, upon tr.!l'ee 
different occasions. The largest amount of money that he had on any 
of these occasions was $1700 of which he received about $600 from the 
accused (R. 10). F1.ora Clark of Houston, Texas, testified by a de
position that during June, August, and September 1944 she received a 
total of approxi.mately twenty-three United States Postal money orders 
of the denomination of $100 each from William F. Cramer and cashed 
these money orders and sent the money to the accused at his request. 
The cash was in the form of $100 notes or bills (R. 11; Pros. Ex. 1). 

The witness Cramer was recalled and testified further that 
the money that he received from the accused for the purpose of pur
chasing French currency was .American blue seal currency of $100 de
nomination (R. 19-20). 

5. The accused, having been fully advised concerning bis rights 
as a witness, elected to make an oral unsworn statement through counsel, 
which in substance was as follows: He is twenty-six years of age. He 
was inducted in the service 26 June 1942 and commissioned a second 
lieutenant, Coast Artillery Corps, 24 July 1942. On 21 October 1942 
he was promoted to first lieutenant and recommended for a battlefield 
promotion in Italy on 10 May 1943. He served overseas for about two 
and one-half years, took part in the North African and Italian campaigns 
and was awarded three battle stars. He gra~uated from Rice Institute 
in June of 1941 with a Bachelor of' Arts degree. During his Arrey career 
he has never before been reprimanded or convicted of anY o£rense 
(a. 18-19). . 

The accused's 66-1 card was admitted in evidence-without ob
jection and showed an average efficiency rating of 42 (R. 17; Def. 
Ex. A). 

. 
Lieutenant Colonel Edward B. Hempstead and Major Randolph L. 

Jonas were called as character witnesses and testified that th!y rated 
the accused's per.f'ormance of' military duties as superior and his 
character and conduct during the time he was under their respective 
cormnands as beyond reproach and exemplary (R. 13-14, 15-16). It was 
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stipulated that if Major Norman J. Hackstaff were present and sworn 
as a w.i. tne ss, he. would testify sub stan ti.ally to the same effect 
(!I.. 16-17). 

6. Accused has been fbund guilty of violating standing orders 
by wrongfully possessing and dealing in United States currency, in 
conjunction with Sergeants William R. Cramer and Charles v. Lopez, 
in contravention of Article of War 96. The evidence for the prose-
cut.ion and the plea of guilty of the accused clearly establishes that 
he did at the place and during the time alleged in the Specification 
wrongfully possess United States currency and did use that currency 
for the purpose of purohasing French currency, in violatJ..on of the 
standing orders existing during that same period of time. These or-
ders were issued by the ·Headquarters Command, of which he was a 
member, and prohibited all menbers of the United "States Armed Forces 
from possessing legal United States currency or _or disposing of such 
currency otherwise than by exchanging it through the nearest Finance 
Office. The accused has, tharefore, violated the terms of the standing 
orders referred to., thereby prejudicing good order and military discipline, 
in violation of Article of War 96 (CM 302838., Zaleski; and the cases 
cited therein). 

7. War Topartment records show that the accused is 7/ years of age 
and unmarried. He is a high school and college graduate. On 24 January 
1942 he enlered the service and after attending Officer Candidate School 
was conmdssioned second lieutenant, Army of the United States, in the 
Coast Artillery Corps on 24 July 1942. Ha was promoted to first lieu- · 
tenant on 20 October 1942 and captain on 4 January 1944. 

8. The court was legally constituted. No errors injuriously af
f acting the substantial righ'&s of the accused were committed during 
the trial. In the opinion of the Board of Review the rec(Jrd of trial 
is legally sufficient to support the findings and sentence and to 
warrant confirmation thereof. Dismissal-is authorized upon conviction 
of a violation of Article of War 96. 

Xt ~. JudgoAdvocato. 

~4 \J6J,._,L \udgeAdvocate. 
I 

-~ , Judge Advocate. 
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SPJGN-CM 302899 1st Ind 
Hq ABF, JAGO, Washington,~ D. C. 
To . Th S t f W 1 ~ n :~·45 : e acre ary o ar ,.,~.; .,; 

-
1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 

are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of Captain Lee w. Capps, Jr. 
(0-1041725), Coast Artillery Corps. 

2. Upon trial by general court-~.artial this officer pleaded guilty 
to, and was found guilty of, violating standing orders by wrongfully pos
sessing and dealing in United States currency, in contravention of Article 
of War 96. He was sentenced to be cl:i.smissed the service, to forfeit all 
pay and allowances due or to become due, and to be confined at hard labor, 
at such place as the reviewing authority might direct, for a period of 
three years. The reviewing authority approved the sentence and for- 0 

warded the record of tri.al for action under Article of Viar 48. 

J. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. I concur in the opinion of the Board 
that the record of trial is legally sufficient to support the findings 
an:i sentence and to warrant confirmation thereof. 

While stationed in Corsica between May and October 1944, the ac
cused and two enlisted men entered j,.nto an aITangement whereby., with United 
States currency, they purchased French francs from Corsican civilians, con
verted the francs into United States Postal Money Orders, sent tm Money 
Orders to the United States for conversion into United States currency., had 
the United States currency transmitted back to Corsica., again purchased 
French francs and repeated the process. They followed this procedure upon 
three different occasions thereby exchanging a total of approximately $2300, 
of which the accused contributed one-third. Since. Corsican civilians would 
pay more francs per dollar than the Army Finance Exchange the manipulations 
of accused and his f'riends produced considerable profit. Such practices 
were prohibited by orders issued by Headquarters, North African Theater 
of Operations. The two enlisted men also pleaded guilty and received the 
maximum punishment which could be imposed upon them, namely, cbnfinement 
at hard labor for six months and forfeiture of t-rro-thirds pay per month 
for a like period. Because of the length of time they had been in con-
finement prior to trial the confinement was remitted. • 

Accused's previous military record appears to be without blemish. 
He has three battle stars for his part in the North African and Italian 
campaigns. A considerable volume of correspondence sent to this office 
attests an excellent civilian record. Allied papers indicate that he has 
been in confinement or under restraint for approxi. mately eighteen months 



pending the trial and disposition of his case. Because of his previous 
good record and the time he has been under restraint, I recomnend that 
the sentence be confirmed but cormnuted to a reprimand and forfeiture of 
$100 pay per month for three months, and t.hat the sentence as thus com-
muted be ordered executed. · 

4. Mr. J.P. Rice, Attorney, Dallas, Texas, Mr. D. Roland Potter, 
Secretary to United States Senator Tl. Lee 0 1Daniel, and lil'. L. w. Capps, 
father of accused, appeared before tne Board of Review in accused's be
half. Consideration has also been given to conmunications requesting 
clemency from Honorable Tom Connally and W. Lee O I Daniel, United 
States Senate; from Honorable Albert Thomas, ~don B. Johnson and John E. 
cyle, Jr., Members of Congress; from Colonel Julien C. Hyer, Dallas, Texas; 
and from Bishop A. Frank Smith, Mr. Sewall Myer, Mr. R. P. St. John. Mr. 
R. E. Smith, Honorable w. W. Moore, Mr. L. Goldston, and Mr. R. S. Sterling, 
all of Houston, Texas. 

5. The Conmandant of the Delta Disciplinary Training Center wrote to 
the Commanding General, United States Forces 'European Theater on 7 
January 1945 stating, inter alia: 

11In my official- capacity as CollUllandant of the Delta Dis
ciplinary Trai:riing Center I strongly recom.nend that clemency 
be granted this officer to the extent of commuting the total 
forfeitures to a reprimand and suspending th~ dismissal and 
confinement at hard labor completely. 

"Since assuming command of the Delta DTC on August B, 1945, 
there has been no single case among the thousands of prisoners 
confined here that has bean so repeatedly and forcibly brought 
to my attention as deserving the maximum clemency as the case 
of Captain CAPPS. I might further add that this is the first 
case since I have been here in which I have made an independent 
official recommendation for clemency in any autho~~ty." 

the 
6. Inclosed is a form of action designed ta' carry into execution 

foregoing recommendation, should it meet with yq~r appro~. 

\ I ) • lJ/ 

15 Incls 
"-.__ '-'/4_\ h l.v ___ ,____, ___ ; 

THOM.AS H. GREEN 
Major General l - Record of trial 

2 - Form of action 
3 - Telegram fr. Sen Connally 
4 - Telegram fr. Sen. 0 1Daniel 
5 - Two letters fr. Cong. Thomas w/incl. 
6 - Ltr. fr. Cong. Johnson 
7 - Ltr. fr. Cong. cyle, Jr. 
8 - Ltr. & telegram fr. Col. Hyer 
9 - Ltr. fr. Bishop L. Frank Smith 

10 - Ltr. fr. Mr. Sewall Myer 
ll - Ltr. fr. ~ir. R. ~.St.John 
12 - Ltr. fr. Mr. R. E. Smith 
l3 - Ltr. fr. Hon. w. w. Moore 
14 - Ltr. fr. Mr. L. Goldston 
15 - Ltr. fr. Mr. R. s. Sterling 

Tpe Judge Advocate General 

-------------( GCMO 731 29 Aug 1946). 
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v. ) 
) 

Private HOMER E. MANUEL ) 
(35870491), and Private ) 
VULLIAM JONES, JR. (357o6849),) 

, both of 3919th Quartermaster ) 

Trial by G.C.M., convened at 
Heidelberg, Germany, 11 Septem
ber 1945. Manuela To be shot to 
death by musketry. ~: Dis
honorable discharge and contine
_ment for life. 

Gasoline Supply Compaey, ) 
Seventh Arm:!. ) 

OPINION of the BOARD OF REVIEW' 
TAPPY, STERN and TREfflHAN, Judge Advocates. 

1. The Board of Review has examined the record of trial in the case 
of the above-named soldiers and submits this, its opinion, to The Judge 
Advocate General. · · 

2. In a common trial accused Manuel was tried upon the following 
Charges and Specifications: 

CHARGE I I Violation of the 92d Article of War. 

Specification 1: In that Private Homer E~ Manuel, 3919th 
Quartermaster Gasoline Supply Co~paey, did, at Abstatt, 
Germaey, on or about 24 April 1945, forcibly and felon
iously, against her will, have carnal knowledge of Mrs. 
Frieda Schwilk. 

' Specification 21 In that Private Homer E,.. Manuel, ***, · 
did at Abstatt, Ger111aey on or about 24 April 1945, 
forcibly.- and feloniously, against her will, have carnal 
knowledge of Miss lv'dia Schwilk. · 

CHARGE II1 Violation of the 93d Article of War. 

Specification ls In that Private Homer E. Manuel, ***, 
did, at Abstatt, German;,, on or about 24 April 1945, com
mit the crime of sodauy-, by forcibly_ .an4 _feloniously and 
against· the order of' nature having carnal connection with. 
the vagina of' Miss lv'dia Schwilk by mouth. 
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Specification 2: In that Private Homer E. Manuel, * * *, 
did, at Abstatt, C~many, on or about 24 April 1945, com
mit the crime of sodomy, by felonicusly and acainst the 
order of nature, force his penis into the mouth of i.:iss 
!¥dia Schwilk. 

and accused Jones was tried upon the following Charge and Specifications: 

CHP...FG:E: Violation of the 92d 1rticle of War. 

~ cification .l: In that Private -r.illiam Jones, Jr., 3919th 
Quartermaster Gasoline Supply Company, did, at Abstatt, 
Germany on or about 24 _April 1945, forcibly and feloniously, 
against her will, have carnal knowledge of Mrs. Freida 
Schwilk. 

Specification 2: In that Private William Jones, Jr. * * i:·, 
did, at Abstatt, Germany on or about 24 .!Pril 1945, for
cibly and feloniously, against her will, have carnal know
ledge of 1Jrs. Emma Baumgarten. 

Each accused pleaded not guilty to, and W'dS found guilty of, the Charges 
and ~cifications µ3rtaining to him. Evidence of one previous conviction 
of accused Manuel for an absence without leave of several hours was intro
duced but no evidence of previous convictions was introduced as to accused 
Jones. Accused Manuel was sentenced to be shot to death nth musketry and 
accused Jones was sentenced to dishonorable discharge, total forfeitures 
and confinement for life. · 'Iha reviewing authority app:ro ved the· sentence :im
posed on accused Manuel but recamnended that it be co:mmuted- to disho.norable 
discharge, total forfeitures and ronfinement for life, approved the sentence 
imposed on accused Jones, designating the United states Penitentiary, Lewis
burt, Pennsylvania, as the place of confinement and forwarded the mcord of 
trial for action under Article of War 48 as to accused :Manuel and under 
Article of war 5o½ as to accused Jones. 

3. · About 9 p.m. on 24 .April 1945, tv;:o -colored soldiers and a Pole 
entered the farm yard of Frieda Schwilk, located in Abstatt, Germany, and 
the Pole, holding a dravm revolver, struck Frieda and :her husband in the 
face·. Thereafter they ll=lft, the Pole remarking, "Now things will be differ
ent, you Gennan dogs." Frieda identified the two accused as the two colored 
soldiers who entered her farm yard on this occasion (R.8,9) • 

. About ll p.m. on that same hight, a Pole and two.colored soldiers 
knocked on the door of Emma Baumgerten•s house also located in the town of 
Abstatt, and threatened to break it down. ·When she admitted them they de
manded meat or schnapps. She served them the requested schnapps after which 
the lighter colored of the two soldiers conducted her to the hall, exhibited 
a knife and a •fire weapontt and said ''You fick fick or your head will cane 
off." He then stood his rifle in a corner, threw the woman to the floor, 
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be5an to remove her panties and when she screamed he placed his knife at 
her throat (R.45,53). Thereafter he inserted his penis into her privates 
and as he experienced an emission she pulled her body away and--avoided 
receipt of the discharge within her persoh. The seconct colored soldier then 
approached her and also had relations vdth her~ placin~ his penis vdthin her 
private parts. The first colored soldier held the knif~.while this act of 
interco1.1rse occurred. She offered no resistance t_o. the ·acts done by the 
second colored soldier because as she expressed ft she was "so finished" and 
aiso because she thought if she did resist her throat would be cut (R.46,a, 
53,54). After the second colored soldier experienced an emission, someone 
was heard approaching the door and when t.hey inquired who it was she stated 
it was her father. The two colored soldiers then slung their rifles over 
their shoulders and Jeft (R.48). Before leaving, the Pole took a pair of 

· shoes among other things from her house. She.identified Prosecution's Ex
hiblt. C as the pair of shoes so taken (F~48,49). Later a displaced Pole 
named Josef Swider was apprehended on the road to Heilbronn wearing these 
shoes (R.76). Enmla Baumgarten could not identify the t'wo accused as the 
soldiers who attacked her (R.4-6). ·, 

Frieda Schwilk and her family had retired soon after their first exper
ience with the colored soldiers and the Pole, but about midnight -were aroused 
when they heard tpeir house door being broken. Throwing a shirt aboo t her, 
Frieda opened the door, the lower part of which had by then been broken in. 
The Pole and the two colored soldiers -whom on direct examination she identi
fied as the accused entered the house (R.9,27). The two accused smelJis d of. 
liquor and she was of the opinion they were drunk (R.22,23). They asked for 
schnapps, proceeded to the cellar with }J.bert Schwilk, Frieda's husband, and -
CCl'llID.enced,drinking from a bottle. One of the three visitors then struck 
Albert in the face kno eking him unconscious. He was unable to identify 
these soldiers as the accused because they wore helme.ts which set low over 
their foreheads (R.27). 

- Thereafter one of the colored soldiers whom Frieda id&ntified as accused 
:Manuel approached her carrying a firearm with a barrel about eighteen inches· 
long, grasped her at the hip, pulled her outdoors an_d prodding her vdth the 
butt of his rifle forced her to a small pig pen about 30 to 50 meters from 
the house -where she screamed for help (R.9-ll,23,24). Holdine the rifle 
in one hand he threw Fti:eda to 1he ground, pulled up her skirt and inserted 
his penis in her vagina. Frieda was fearful of the rifle and that accused 
would use it to kill her (R.9-11). 

After accused Manuel's organ had been in her privates for about a 
minute, Frieda's daughter, Lydia, a twelve-year old chila, entered the pig 
pan, called her mother and told 11armel to leave her alone. Manuel then 
approached Lydia, forced her head do"Wll between his legs and when Frieda 
sought to rescue her daughter, Manuel pushed her with his rifle. }Januel then 
lay down with Lydia; putting her head between his lees and his head between 
hers. Frieda theri ran from the pig pen, obtained a pair of panties and 
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stockings and went searching for help. Obtai. ning no assistance, she returned 
home (R.12-14,33) •· 

~ After aha. rEi-entered the fann yard the other colored soldier whom she 
:ideI:t.!fied as accused Jones grasped her, pul]e d her into the kitchen and 1:e .. 
gan to rem(:;~.'~ .~r panties. When she objected and pushed herself from him, 
the Pole 'Who was·~J~o present levelled a rifle at her. Thereafter Jones re
mova:i her panties, pulled her onto a table and pl~ced his penis within her 
private parts where it remained for some 2 to 5 minutes until she fe;:Lt a 
discharge upon her lee (R.15,16). Accused Jones and the Pole then opened 
and rummaged through the kitchen cupboards after which they walked outdoors, 
warning Frieda to remain in the kitchen (R.16). · 

leaving the house by the cellarway, Frieda v.ent to the pig pen and 
called to her daughter 'Who replied, nyes, mother, I am still living.n Later 
she saw her daughter coming from the pig pen. Frieda then mnt around the 
house and did not see her daughter again that ~ight although she thereafter 
searched for her (R.17,18). 

With respect to her experiences with accused :Manuel, Lydia,.testified 
that after she entered the pig pen :Marruel pushed his rifle toW?,rd her, 
pulled down her panties and inserted his sexual organ into .hers hurting her 
as he did so. Thereafter he grasped her by the shoulders, forced her to 
take his penis in her mouth and wto suck on his sexual organ" as he "sucked 
on mine.n She could feel his tongue inside her privates. Next he sought 
aeain to place his privates inside' hers·but did not accomplish penetration 
as she pulled away (R.33-36,41-43). Following these acts, accused Manuel 
took I,ydia from the pig pen to the street and pulled her to a hay barn s·ome 
100 to 150 ld.lcmeters from her home. '1len she objected to. accompanying mm, 
he told her the Pole would kill her if she didn't do ~o. In the hay barn 
she was again compelled to take accused Manuel's penis in her mouth while 
he inserted his tongue in her vagina. Thereafter Manuel fell asleep clasping 
Lydia. in his a,nns. Lydia did not seek to escape for fear she would awaken 
Manuel and be ld.lled. Finally around 7:00 a.m., Manuel awakened and giving 
~ some cigarettes he permitted her to go home where she arrived soon 
thereafter. Lydia was able to observe her assailant in the daylight of this 
morning and was certain that accused Manuel was 'the person who had subjected 
her to these experiences (R.36-.39). Vvhen Lydia arrived home she was so · 
excited and hysterical. that, as her mother expressed it, "I did not recog-
nize rey girl" (R.18). , 

On cross-examination Lydia stated that accused did not get his penis 
into her vagina although he got it near it, but on redirect examination she 
stated that he did put it inside her for a brief period which caused her 
pain (R.41,42). Lydia was emphatic in her identification of accused 1,~anuel 
as her attacker (R.33,38). Frieda, on direct examination, identified accused 
Manuel and Jones as her assailants but upon more searching questioning and 
after she had :i;:eered carefully at both accused, she reiterated her .identi
fication of accused Jones but as to accused Manuel she said "whether he is 
it I don•t know but I believe so" .(R.S,26). 
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on the morning of 25 April 1945, Frieda reported these occurrences to 
the authorities and on 27 April 1945 Lydia was examined by captain Roger R. 
5µ3ncer, Medical Corps. He found the. hymen broken but no bruises, scratches 
or Jacerations on the outer or inner lips of her genitalia, nor on her stom
ach, thighs or buttocks. The cervix, mouth and neck of the womb were normal 
and hndamaged. However, the inside of the :vaginal opening was found to be 
inflamed, and to have several "excoriated areas of nicking" from which blood 

· flowed easily. In Captain Spence.r1 s opinion such condition had been produced 
by arecent sexual intercourse or by a very rough type of fondling under 
duress n (R. 55, 56). 

Lydia identified a letter opener and a camera, exhibited to her by the 
prosecution, as property that belonged to Frau Krebs (R.40; Pros. Exs.l, 2). 
Accused Jones gave this letter opener to Private First Class I.eo Jackson, one 
of his tent mates, on the morning of 25 April 1945 and gave the camera to 
another tent mate, Private 1./3roy Daniels, on the. same morning (R.78,81). 
Jackson had retired about 11:QO p.m. on the nig.1.t of 24 ru:,ril 1945 and was 
subsequently awakened by the sound of gun fire. Soon thereafter accused 
Jones entered the tent (R.77,78). Daniels who had also retired about 9:00 p.m. 
was aroused about 2:00 a.m., 25 April 1945, and saw accused Jones in-the tent. 
Daniels believed·accused Jones -was dressed at the time. Neither accused Jones 
nor Manuel, who was also a tent mate, had been in the tent 'When Jackson re
tired about·ll:00 p.m. A sergeant awakened Daniels on the morning of 25 A,pril 
1945 to attend breakfast. At that time accused Hanuel wa.s not in his bed but 
shor_:tly thereafter Daniels sawmanuel who was then fully dressed (R.77,80). 

Several days after the occurrences related above, two agents of the· 
Criminal Investigation. !i1i.vision interviewed both accused and after having 
been fully advised of their rights to remain silent ~d of the usability of 
any statement they might make, each accused made a statement freely and 
voluntarily (R.58-60, 74-76). -

' Accused-Manuel's statement contains the following recitation of his 
activities on the day in question(Pros.Ex.4). Sometime after supper on 24 
April 1945, he and accused Jones walked to the tolVIl of Abstatt and about 
20.30 hours, in the company of an individual la:lown as Josef, they visited a 
house where Josef canmen'ced to beat a man and winan. Thereafter they strolled 
about the streets, conversed with some women and eventually went to a house· 
'Where Jose·f knocked and asked a woman for schnapps. She produced a gallon 
jug of whiskey from which Manuel proceeded to drink. Then Manuel turned to 
the wanan and said ttfick fick" whereupon she removed her panties and Manuel 
had sexual intercourse w.i'.th her. · Leaving that house they returned to the 
hpusa they had earlier _visited where Josef had assaulted the man and woman. 
A.fter Josef "banged" on the door they 1'18re admitted. Manuel ntook the womann 
to the barn and had sexual intercourse with her. A little girl entered the ' 
stable, Manuel aske·d her for nfick fick", she refused, he then gave her a 
package of cigarettes, said "blow, blow and she gave me a blow job.11 His 
statement thereafter continues as follows: 

- 5 -. 

http:Spence.r1


(2o2) 

"The first woman might of been insid~ the stable vmen I 
started the blow job but she was not there when I finished •. 
The girl was "l'l'i th me when I left the stable and the next 
time I saw her was in a straw pile of another barn a few 
blocks away when I awoke the next morning. I then told 
her to go home arid I returned to camp at about 0700 hours 
of 25 April 1945 as I remember coming in time for preakfast. 11 

Accused Jones in his statement related the occurrence of the following 
events on the night in question (Pros. Ex.5). He and accused Marro.el visited 
Abstatt on the evening of 24 April 1945 and encountered a young male civilian 
with whom they visited a fann house where the civilian struck a man and a 
woman. Later they visited another house where the civilian obtained a pair 
of shoes and Jones had sexual intercourse with a woman. About 2330 hours 
they returned to the house where the civilian had earlier assaulted a man 
and womah. The civilian kicked in the bottom portion of an outside door 
to that house. Entering the house they proceeded to the cellar where the 
civilian knocked a man down and kicked him. Jones took a wanan into the 
kitchen and had sexual intercourse with her on a table. Thereafter they 
entered a roo~ occupied by a young woman and a baby where the civilian nfound. 
a camera and a pen knife" which he gave to Jones. Being unable to locate 
accused Hanuel, Jones returned to his organization alone, arriving there about 
0230 hours. Later he gave the camera to Daniels and the pen knife to Jackson. 

I 

4. The defense offered in evidence prior· statements made by Lydia. 
Schwilk, Emma Baumgerten and Frieda Schwilk. These statements -were ndmitted. 
in evidence to impeach the testimony of'these witnesses and not for the truth 
of the natter asserted in tr~m (U. 83,85,86,92; Def. Exs. A,B,D). Agent 
Morris B. Grossman of· the Criminal Investigation Di vision testified that he 
did not believe Lydia stated that her attacker had effected penetration of 
her privates. He also testified that Frieda Schwilk had stated she would 
be unable to identify either of the colored soldiers (R.84,86,87). 

L.ydia 1s statement is similar in all material respects to her testi
mony given at the. trial except for the act of intercourse. In her stateraent 
:cydia recited that after reaching the pig pen the colored soldier · 

ngrabbed me and forced me to take h::\.s penis into my 
mouth. I do not remember how long he had it there. 
'When he finished he placed his penis near my vagina ,. 
but not into it as I managed to push him away.•• 

Nowhere in her statement does she assert that accused effected JBnetration 
of- her pr.i.. vates with his penis (Def. Ex.A). 

Emma Baumgerten in her statement recites that only one colored soldier 
and a Pole entered the home, the colored soldier having intercourse with her 
as he held a knife to her throat (Def. Ex.B). So far as the statement of 
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Frieda Schwilk is concerned, there is no material discrepancy between it and 
her testimonYi at the trial except that she does state that she would be unable 
to identify the two colored soldiers (Def. Ex.n). 

5. Accused Manuel is charged with four offenses, viz: raping Frieda' 
Schwilk, rapir;~ her dauehter, Lydia Schwilk, committing sodomy by having con
nection with Lydia's vagina by mouth and com.-nitting another act of sodomy by 

·forcing his penis into Lydia's mouth. 

Considering first the rape of-Frieda Schwilk, the prosecution's evidence 
~conclusively demonstrates that a colored soldier had intercourse with her in 

the pig pen of her farm yard on the night in question. She failed to offer 
vigorous resistance to her assailant because he was armed with a rifle or cax,.. 
bine, causing her to fear for her life. Such fear is quite understandable 
considering the fact that her assailant was clothed in the uniform of an 
enemy which had but recently overrun her home territory. '!here cannot be 
said to be consent to an act of intercourse when the wanan fails or ceases 
to resist only because of a well founded fear that resistance will cause her 
death or at ·least severe bodily harm (CM 22'7908, 1 BUll JAG 364; CM 236612, 
~, 2 Bull JAG 310, 23 BR 67). Frieda's identificatioh of accused 1~anuel 
was unsatisfactory but her dauihter, Lydia, although subjected to searching 
cross-examination, emphatically and umvaveringly identified him as the man 
v:ho had her mother in the pig pen at the time in question. Lydia had an ex
cellent opportunity to observe this assailant since she ~s with him until the 
daylight hours of the morning of the assault. '\13re the foregoing insufficient 
to connect accused Manuel with this crime, his statement would dispel any 
doubt since it contains an admission of an act of intercourse with a wanan 
'Who could have been no one but Frieda considering the succession of events 
related in the statement as comp~red to those testified to by the prose
cution's witnesses. Although the defense offered objection to the intro
duction of accused 1;anuel's statement it is quite apparent from all the evi
dence that the court was 'Well warranted in concluding that it was freely and 
voluntarily made. 'Ihus, even assuming that his statement as to this parti
cular act ·constituted a confession rather than merely an admission against 
interest, it was properly admitted in evidence. The evidence fully sustains 
the conviction of accused Manuel under Specification 1 of the Charge I per
taining to him. 

As for the alleged rape committed by accused Manuel on Lydia Schwilk, 
a t-welve-year old girl, she tastified on direct examination that after she 
entered the pig pen accused Manuel grasped her, removed her panties and 
inserted his prl vates w.i. thin her. · f..fter commission of· this act she testi
fied that he perpetrated the alleged sodcmies. Later he tried to JI! netrate 
her again but was unsuccessful because she drew away from him. 1.:edical 
examination of her person made about two days af.ter.these events revealed 
in.fumed and excoriated areas within her vaginal opening which, in the o:;:,inion 
of the medical examiner, had been produced by "recent sexual intercourse or 
by a very rough type of fondling under duress." Were there nothing ih the 
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record to raise doubt as to tl'e reliability of this evidence, obviously it· 
would be sufficient to sustain the conviction of acrused. However, there are 
other matters in the record which must be considered. In the first place., · 
·on cross-examination I,ydia testified accused did get his penis. near her pri
vates but did not place it inside her. 01 redirect· .examination she returned 
to her original testimony that Manuel did get his penis inside her privates 
hurting her momentarily. Secondly, in her statement made to the officials 
investigating this affair, Lydia recited that as soon as she entered the pig 
pen accused collllllitted an act of sodany upon her and then attempted to effect 
a penetration of her privates b~t was unsuccessful because she pusned him 
away. The investigator taking her statement did .not believe she ever stated 
that this accused did effect a penetration. Finally., IQclia' s mother who was 
present at the time the rape was· alleged to have occurred did not testify 
that she observed any such act. .Indeed., her testimony shows that as soon as . 
accused grasped Iurdia he proceeded to commit an act of sodany. She did not · 
testify that he first committed an act of rape and the~ turned to sodany •. 
'Ihus., not only do discrepancies exist in the stories told by the prosecutrix 
with respect to this rape but an eye witness fails to sustain prosecutrix1s 
contentions. It may 'Well be that had the mother been questioned in greater 
detail and had the youthful witness been carei'ully examined as tq her various 
stories., these discrepancies 1VOuld have been explained. Further., the fact 
that the testimony o£ the girl and her mother was g1 ven through an inter
preter may have interfered with evolvement of a clear., evidential, picture. 
Be that as it may., on the face o£ this record., substantial discrepancies do 
exist in· the prosecutrix•s stories and, in addition., an eye 'Witness fails to 
corroborate her. . .._ . . . ' . 

Since a charge of rape is easily made but disproved with difficulty., 
the uncorroborated testimony of a prosecutrix will sustat.n a conviction only 
if it i.s clear and convincing while contradictory testimony of a prosecutrix 
as to penetration is fatal to a conviction (CM 243927., Strong, 28 BR 129).· 
Here the prosecutri.x•s testimony falls far short of being clear and con- · 
vincing on t~ matter of penetration. O,upling to that fact the inconsistency 
bet'Ween her direct testimony and the story she told 1ra investigator., plus 
her mother• s failure to corroborate her, it is clear that the evidence leaves · 
a very substantial doubt that accused Manuel effected a penetration. · · 

Although the evidence may be insufficient to establish pe-mtration~ the 
prosecutrix consistently maintained, both in her testimony and in her pre
vious story to the investigator, that accused Manuel sought unsuccesstully 
at otr.er tiI!les during this episode to peretrate her privates 1d th his. 
Accused in his statement admits at least that when he turned from the mother 
to the child he asked the latter for "fick i'ick. 11 It is also clear that 
accused•s youthful victim did not consent to his overtures but did_ take al 1 
such measures to frustrate his design as were available to ·her oonsidering 
her age and too attendant circumstances (See CM 250294., Martin_, 32 ·BR 323). 
In oqr opinion, although the evidence does not sustain the conviction of 
rape it does support so:: much of the findings of guilty of Specification 2 of 
this Charge I pertaining to accused Manuel as involves assault with intent 
to canmit rape. 
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_ As for the two offenses of sodOlJIY, I3dia's testimony clearly demonstrates 
the connnission thereor • .Furthermore, her mother's testimony reveals that she 
observed·accused Manuel place his and Lydia's bodies in such position as to 
leave no doubt of his intent to perpetrate these ().ffenses. Lastly, in his 
statement accused admitted the commission of at least one unnatural act • 

. There is no question but that accused Uanuel was the offender since not only 
did Lydia convincingly identify him, but accused's own statement connects him 
conclusively with the commission of these acts. Accused canmitted an act 
of sodany ?lb.en he placed his penis in Lydia•s mouth (MCM, 1928, par. 149!£), 
and he committed a similar offense 'When he manipulated her nrivates by placing 
his tongue within her vagina ( CM 278548, 4 Bull JAG 339). 1l'iie evidence sup.
ports the court's findings of guilty of Specifications 3 and 4 of this Charge 
I pertaining to accused Manuel. 

Considering next accused Jones, we find he was charged in separate 
See cifications with raping Frieda SChwilk and Emma Baumgerten. Frieda's 
testimony shows that after she returned to the house following her experience 
vdth accused Manuel in the pig pen, the second colored soldier had inter
course with her on the kitchen table. Although she objected and sought to 
~ush herself.away, the Pole levelled a rifle at her head and she apparently 
then ceased all resistance. Frieda identified accused Jones as her assail
ant. In a voluntary statement made to the investigator accused Jones clearly 
identified himself as the perpetrator of this act. It is quite apparent 
that Frieda's lack of resistance resulted from the fact that she entertained 
a well founded fear that continued resistance would only bring about her 
death or the infliction of serious bodily harm. As "W8 have already said, con
sent 'to sexual intercourse may not be presumed in the face of such conditions. 
The evidence fully sustains the court• s findings of guilty of Specification 1 
of this Charge pertaining to accused Jones. 

The testimony of Dnma Baumgerten reveals that, aJ;;hough only accused 
Jooos was charged with rape upon her, both of the colored soldiers who 
entered her house with the Pole on the night in qu.estion had sexual inter
course with her. · 5he offered little if any resistance because the soldiers 
exhibited a knife as 1'1811 as a rifle a.nd made it quite plain that she faced 
harmful bodily consequences unless she a9ceded to their desires. Agai.n, no 
consent can be inferred under such circumstances. Cl.early, the intercourse 
was had by force and.without her mnsent. Al.though she could not identify 
either accused as her assailant, she did identify a pair of shoes taken at 
the time by the Pole from her house 'Which he was Ja tar found wearing 'When 
apprehended. In his voluntary statement accused Jones admitted visiting a 
house with Manuel and the Pole Vihere he (Jones) had sexual intercourse with 
a woman and the Pole appropriated a pair of shoes. The continuity of events 
recited in Jona!. sta'tement, when compared with the prosecution I s evidence, 
leaves no doubt- but that Emma Baumgarten was the woman with whom he had such 
relations. The evidence sustains the court's findings of guilty of Specifi
cation 2 of this Charge i:ertaining to accused Jonas. 
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6. Accused t:anuel is 30 years of age and was inducted into military 
service on Z7 July 1943. Accused Jones is 21 years of age and was inducted 
into military service on 30 July 1943. 

7. Consideration has been given to a communication from Congressman 
Noble J. Johnson and to the inclosures contained therewith relatd.ve to accused 
:Manuel's good reputation and character as well as to a canmunicatioh from 
Senator Homer E. Capehart, plus the inclosures contained therewith •. All of 
the foregoing correspondence pertains to accused Manuel. 

. . 
8. The court was legally constituted and had jurisdiction of the IB !'-

sons and the offenses •. No errors injuriously affecting the substantia. · 
rights of the accused, except as noted above, were cor.rrnitted during the 
trial. In the opinion of the Boarsl of Review the record of trial is legally 
sufficient, as to accused l!anuel, to support only so much of the findine of 
guilty of Specification 2 of the Charge I pertaining to that accused as in
volves finding of guilty of assault with intent to connnit rape upon the 
person and at the time and place alleged, legally sufficient to support the 
findings of guilty of all other Specifications and of all Charges pertaining 
to accused Manuel, legally sufficient to support the findings of guilty of 
all Specifications and the Charge pertaining to accused Jones, and legally 
sufficient to support the sentence as to each accused and to warrant con
firmation of each sentence. J)3ath or imprisonment for life, as a court
martial may direct, is mandatory upon conviction of a violation of Article 
of War 92. 

-10 -
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Hq ASF, JAGO, Washington 25, D. C. 

TO: The Secretary of war· 
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lst Ind 

l. Herewith transmitted £or the action of the President are the 
record of trial and the opinion of the Board 0£ Review in the case of 
Private Homer E. Y.i.anuel (35870491), '3919th Quartermaster Gasoline Supply 
Company-, Seventh Army, who was tried in a common trial with Private William 
:Jcnes,. Jr(35706849) of the sBJOO organization. 

- 2. Accused 1Ian~l was found guilty of rape (2 Specs.) and sod~ 
(2 Specs.) and sentenced to be shot to death with musketry. I concur in 
the opinion of the Board of R:lview that the record of trial is legally suf
ficient as to accused Manuel to support so much of the finding of guilty of 
Specification 2 (rape of I;ydia Schwilk) of Charge I pertaining to that 
accused as involves a finding of guilty of assault with intent to ccmnit 
rape upon the person and at the time and place alleged, legally sufficient 
to support the findings of guilty of all other Specifications and of all 
Charges pertaining to that accused, and legally sufficient to support_ the 
death sentence imposed and to warrant confirmation of that sentence. 

The rape upon Frieda Schwilk and the assault with intent to rape and 
the two sodomies committed upon her daughter, cydia, were accompanied by 
threats with a firearm but 11ere not attended by the application of personal 
violence or the infliction of aey personal injury- greater than that gener
ally involved in the physical·contacts inherent in the commission of these 
offenses. Accus~d 1s companion, Private W1lliam E. Jones, was found guilty 
of two rapes occurring at approximately the same time and place and was sen
tenced to confinement for life. The two sodomies of 'Which accused Manuel 
was found guilty involve no greater maximum punishment than confinement for 
ten years and, accordingly, cannot of themselves justify the imposition of 
the death penalty •. In his action the reviewing authority recommended that 
the sentence imposed on accused Manuel be commuted to dishonorable discharge, 
total forfeitures and confinement for life. In view of the fore:oing, I con
cur with the recommendation of ~he reviewing authority and I recommend that 
the sentence be confirmed but that it be commuted to dishonorable discharge, 
forfeiture of all pay and· allowances due or to become due and confinement 
at hard labor for life, and that the sentence as thus commuted be carried 
into execution. I further recomnend that the United States Penitentiary, 
Iewisburg, Pennsylvania, be designated as the place or confinement. 

3~ Consideration has been given to the several communications urging 
clerooncy w!uch are attached to the record of trial and also to the foll~ 
communications received directly by this office and forwarded herewith, viz: 
letter from Congressman Noble J. Johnson and inclosures contained therewith 
relative to accused Manuel I s good :reputation and character; letter i'rCl'll 
Senator Homer E. Capehart and inclosures contained therewith. 
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4. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action and a form of Executive action 

, designed to carry into effect the recoanendation hereinabove made, should 
such recommendation meet with your approval. 

3 Incls 
l - Record of trial 
2 - Dft. ltr for sig,Sjw 
3 - Form of action -------------

THmAS H. GREEN 
IJajor Gereral 
The Judge Advocate Qmeral 

( As to accuse1 JONES, GCKO 135,_ 24 '11.PJ 1946). 
( As to accused MANUEL, GCMO 1.36, 24 May 1946). 

.. 
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ll'AR DEPARTMENT 
Arrq Semee 1''orces 

In the 0f1.'1ce o.f Ths Judge Advocate General 
Washington 25, D.c. 

20 MAR 1946 
SPJQH ~ CK 302949 
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UNITED ST.ITES 

}) 
) 
) 
) SEVENTH SER\TICE COMMAND 

ARM!' SERVICE FOa'.lES 
v. ' 

General Prisoner FRED C. HA!D(• 

)) 
) 
) 
) 
) 

Trial by o.c.K., convened at 
_Jefferson BA.rracks, Missouri, 
2S January- 1946 • Dishonorable 
discharge And confinement tor 
one (1) year. Central Branch, 
D1sc1pl1.nary Barracks. 

~ 

le 
HOLDING by the :sDARD OF REVIF..W 

TAPP?, STERN and TREVETHAN, Judge .Advoca tea• -------------
1. The record o.f trial in the case or the soldier named aboTe has 

been examined 1, the !bard or Review~ 

2. Tli& accused was tried upon the following Charge and Specifi,. 
cations • , ' 

CHA.RGEt Vioia~on of Article of War 61. 

, Specification: In that ~neral Prisoner Fred c. Hamm, did 
without proper le~vo, abeent himFJel.f from his station 
at Jefferson farracks, Missouri, from about lS October 
194S, to about _20 6'ecember 194Se · _· ... 

He pleaded not guilty to ando~was found guilt7 of' the Charge and the Speci,. 
fication. No evidence of prefi~·~canvietions wu intrtduced. hens ·sen
tanced to dishonorable discharge, total forfeitures and con.f.'inement f'or 
three (3) years. The revie"1ng authorit7 approved the sentence, remitted 
two 7ears of the confine1J1ent iJll.posed, tlesignated the Central Branch, United 
States Lsicipl 1.r,:.:i.ry- aarracks, ;_refferson Barracks, jfissouri, or elsewhere aa 
the Secretary- d War might direct, as the plP.ce of confinement and fonrarded 
the record of trial for action.under Article ot War sot. · 

3. The prosecution's evidence shows that accused was a general pri.aoner, 
cWith dishonorable dieeharge S'Jspended,serving II period o.f confinement at the 
entral Branch, United ~tat.es Disciplinar., Barracks, Jet.ferson Barracks~ 

Missouri. As proof of initial absence on 15 October 1945 as alleged in the 
Specification, the prosecu~ion introduced in evidence an extract copy ot 
morning ~port of the Central ~nch, United States Discii,linar., Barracks, .. 

· containing an··entry- relating to accused for 15 Uctober 1945.rrea~ "fr 
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con! USIB to escape at 0500" (Pror-i, Ex. J) It was stipul11ted between the 
prosecution, defense counsel and accused that if the sheriff of Clay County, 
Illinois, were present in court and sworn as a 'Witness he would testify -

" That on 16 Iecembf!r 1945, I apprehended General t'risoner 
Fred c. Hamm, Central Branch, U.S. Disciplinary Blrracks, clefferson 
Barracks, ~..issouri, at the home of Norris Pickle located in the 
County- of Clay, State of Illinois and tht said prisoner ns delivered 

to the Military Authorities at Scott Field, Illinois, on 20 December 
1945 ai 1045 hours" (eros. Ex. 5). 

Thereppon the prosecution rested. 

The following pr~eedings then took place: It 1m:;, stipulated between 
the prosecution, defense counsel and accused that if Lj_eutenant Colonel 
Clifford I. Hunn,supervisor of prisoners at the Central ~anch, United 
States Disiplinary Barracks, Jefferson Barracks, Missouri, 1'8re present. 
in court and sworn as a witness, he would testify that on 15 October 1945 
accused was a parolee at the United States Disciplinary.rarracks. ~efense 
counsel thereupon made a motion that the exact cow of the morning report, 
Exhibit KJ, be stricken from the record as having no proMtive value and 
suggested that a parolee could not escape (R.7.) The trial Judge Advocate 
replied tha\ Prosecution's Exhibit ff) was introduced" for the sole purpose 
of proving absence lfithout leave." Defense counsel's ·;motion'.fflis,ddnied and 
accused's rights as a witness nrere fw._ly explained to him.Accused made an 
unsworn etatement thru his ccr.1ni::er{ih'e':t"he. had no crl.minal record in civil 
life nor in the A.rrrr:f ; that hit. ~tire offenses of a military' nature 
1'8re absence 1'1 thout leave; that his reE!sons for nrevious offenses of abeenc.e 
without leave were the result· of great influence ldelded over him by 
wUe J that she repeajedly insisted that he come home to her and renain 
there; that she beseiged him with lettersrxaggerating her fin~ncial straits, 
and that such cond,ict on her part rendereci it difficult' for him to think 2:1d 
judge clear~r. He did not deny the commission of the offense charge4. 

At this-poi~t in the course of the trial, the court was closed and upon 
reopening the president announced II that the court considered the evidence 
of the prosecution insufficient in that nothing had been introrlucedto show 
that accused did not have authority to be ~bsent from his sta+,ion." A 
brief recess 'l'ras had and thereafter the prosecution introduced in evedence 
without objection, ~n exact copy of morning report of the 1'77.7 SCU Rchabil
;tationCenter, 7th Service Command, Jefferson %rrac!::s, Misl'louri , now the\ 
entral Branch, Unit:ed Sta-+:es Di.ficiplin.:>.ry ~rracks, containing an entry of 

29 te~ember 1944, pertaining to accu:=ied; reRding "Hamm, Fred c. 7-':Rf?,7 GP 
confd at 1930." It was then stipulaj;ed hetwe~n the prosecution, defense 
counsel and accused that if Lieutenant Colonel Clifford I. Hu..~n were pre
sent. in court and s~rn as a witness he would testify tMt 

•I am Cll.f!orcLI Hunn, Lt. Colonel, Cavalry, 0-11363, 
Supervisor of "risoners, Central Branch, U.S. Disciplinary' 

Barracks, .Jefferson Barr~cks 1Missourie 

_,._ 
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J,_ • IJ On 29 ~cemcber 1944, eneral ,risoner Fred r.. Hamm, 
P.eg. No. 7-'?f}87 was dul~r confined at 1727th Service Com.-
1'\8.nd Unit, Rehabllit~tion venter, Seventh ~enrice Connnand, 
Jefferson ~arracks, Missouri, then redesignated the 1772d 
Service Command Unit, Rehabilitation Center, Seventh Service 
Command, Jefferson ~rracks , ·tssouri, per Section I, 
General Orrl,r No. 8, Headquarters, Art113' ervica Forces, 
§eventh ... er,ice Command, Omaha, Nebraska; dated 26 january 

· · 1945, then redesignated the Central Pr@nch, United ·states -U. 
· Disciplinary tarracks, :tefferson :&arr.ackA, MiRsour.i on 15 

June 1945, per Circular·No 176, War DepartmP"t, d~ted 13 
11\me 1945. 

3 

OtJ 15 October 1945t General Prisoner Fred C. Ham, 
Reg. No. 7-29~, Central ranch United States Disci~linary 
Barracks, Jefferson Iarracks, Missouri, tiid not rui.ve author
ity to be ahsent from his station at ~efferson BarrackR 1 
Missouri, and it is further certified that I aid not author
ize the accused to be set at liberty on 15 &tober 1945n 
(Pros.Ex. 7). 

The prosecution again rested and no witnesses were introduced or testimony 
offered by- accused. 

4, The prosecution sought toiprove the initial absence of accused 
by-c. the morning report ent7Y reading from confinement 1tto escape•" However , 
the prosecution stipulated that accused was a parolee and later ststed that 
the above-mentioned mornir.g report entry was being offered solely to estab
ebsence without leave. It is well settled that when a pArolee absents 
himself without authority he breaks his p11.role; he doe~ not commit t:1e . 
offense of escape because he is under no physical res~aint. The stipulation 
and the position taken by the prosecution relative to this ~orning report 
entry raise grave doubts as to its correctness if 1-n fact it does not actnit 
its complete falsity. Blearly +,he ent~r rfoe$ r,ot es+~blish beyond a reason
able doubt the "escape~ recited in it. Striking "escape" from tr.e entry 
we find that the re?M.inder of it n!cites no more, than that accused was in 
confinement on 15 October 1945, which, of course, ·1s evirlence of no absence 
whatsoever. The prosecution in a~~erting that the entry was being offered 
only to show aooence without leave[failerl to appreciate that once the re
liability- of the entry- "escape" had been destroyed there was nothing left 
from which the court could infer absence without leave. ARsuming,without 
dedriing, that an unimpeached morning report entry reciting from con.finerient 
to escape .:•arrente an inference of absence without leave from station as 
here-alleg~d, nevertheless, since the inference ie bottomed upon the fact 
of escape, if the entry as to the escape is d~monstr1tted to be· false or to 
be of insufficient probative vttlue to esfablish escape,thete remanins nothing 
from which any inference of absence without leave could be drawn. 
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It was stipulated (Pros. El. 5) that accused was apprehended by the 

sheriff of Clay County, Illinois, 16 Dt-cember 1945 and delivered to military 
authorities at Scott :Held, Illinois, 20 t'eceMber 191.5. l:orom all that appears 
from the record of triP.l.i, accused !111.'\Y hElve hAd ut.hority to be 1n Clay 
Count7, Illinois, on 16 ecember 1945. In any event, that stipulation does 
nnt establish that accusaa WRS absent without lPave either on 16 December 
19~5 ·or at any time prior thereto. 1''inally, the stipulated testimoJV of 
Lieutenant Colonel Hunn that accused did not have authority tn be absent from 
hi~ station on 15 Octoberrl945, an1 that he did not authorize accused to be 

· set at liberty on that d~te is not proof that accused was in fact Rbsente 
According~, the evidence in thii, re?ccird or tria.l is legally- insufficient 
to establish that accused absented himself ~s alleged. 

5. For the reason.CJ innieP.ted., the Board of Review holds the record 
or trial legally insuficient to support th& findings or euilty ~nd the 
sentence~ . 

Tappy 

Stern 

Trevethan 

, Judge Advocate 

, Judge Advocate 

, Judge Advocate 
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SPJGH - CM 302949 1st Ind 

Hq ASF, JAGO, Washington ·25, D. C. 12 April 1946 
7:--. , . ' 

TOt ~lllllUUldin~ General, ISF, HQ, Seventh Service Cormnand, Onaha, .Nebraska. 

, l. In the case of General Prisoner Fred C. Hamm, attention is in
_vited to the' foregoing holding of the Board or Review that the record of 
trial is not legally sufficient to support the findings· 0£ guilty and the 
sentence, which holding is hereb,1 approved. I concur in the holding or 
the Board of Review and, tor the reasons therein stated, recommend that 
th~ findin~s and sentence be vacated. 

. . · 2. 'Wl_le,r:L,.C copies, of the published order in this case are forwarded 
to this off~"!-heY should be accompanied by the foregoing holding and 
thia indorsement. ·.· For convenience of reference, please place the file 
number of the record in brackets at the end of the published order, as 
follOlfSt 

{CM 302949) 

l Incl 
Record of trial 

/s/ Thomas H. Green 

THOMAS H. GREEN 
Major General 
The Judge A~~ocate General 





WAR IEPARTMENT 
· In the Office of The Judge Advocate General 

Washington, D. c • 

• 
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JAGH - Cld 302962 17 JUL 1946 

EEADQUARIBBS XXII OORPS , 

Trial by a.c.u., convened at 
Pilsen, Czechoslovakia, 14 

UNITED STATES ) 
) 
) 
) 
) 
) 

v. 

captain r,omm L. ma, 
JR, (0-1015629) 1 Cavalry· 

· September 1945. Diamissal, 
total forfeitures and confine
oent at hard labor.for five 

(5). years 
-) 

) 

OPINION 0£ the BOARD OF ~VIEW' 
TAPPY, lIOl.l'IBNSTEIN and STERN, Judge Advocates --------------

l~ The Board of Review has examined the record 0£. trial in the case 
of the officer named above and submit$ this, its opinion, to The Judge 
Advocate General. · · 

' . 

2. The accused was tried upon. the following Charges and Specifi- · 
cations a 

CF..ARGE I1 Violation of the 96th Article of vrar. 

Specification 11 (Finding of not guilty). 

Specification 21 · (Finding or not gpilty). · 

Specif'icatipn .31 In that Captain Robert L. Deeg, Jr.·, cavalry, 
· Headquarters XXII Corps, did, near Petschau, Czechoslovald.a, 

on or about 29 July 1945, -wrongfully agree with Gertrude 
Steinhauer, a aerman ·national to transport sixty-five hun
dred (6500) Reichmarks, of an exchange value 0£ about six 
hundred' and fifty dollars .((v650.00)i property of Gertrude 

. Steinhauer., across the Czechoslovakian border to Isareck, 
aerma.n;r. . . • 
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Specification 4: ln that Captain ~:.Obert L. Leeg, Jr., cavalry, 
Headquar-ters :a:II Corps, did, near Petschau, Czechoslovakia, 
on or about 29 July 1945, wrongfully agree to transport a 
package containing about thirty-tuo thousand (32,000) f~ich
ma.rks, of an exchange value of about-thirty-two hundred dol-

13.rs rn3200.oo), property of Princess Anna of Hohenlohe, Du1'-..e 
l:enry von ~eaufort, Prince Charles of Hohenlohe, and Ilse 
Olboeter, all German nationals, across the Czechoslovakian 
border to Starnberg, Germany. 

Specification 5: (Finding of cuilty disapproved by reviewing 
authority). 

Specification 6: In that Captain E.obert L. Deeg, Jr., Cavalry, 
Eeadquarters XXII Corps, did, at Pilsen, Czechoslovakia, on 
or about 20 August 1945, wrongfully order Staff Sergeant 
George J. Sudz, to destroy a package rrhich t~e said Captain 
Robert L. Deeg, Jr., well knew was being sought by 11ajor 
Peter D. Hanssen, IGD, Headquarters XXII Corps, in connection 
with an official investigation. 

CHARGE II: Violation of the 93rd Article of War. 

Specification l: In that Captain Robert L. Deeg, Jr., Cavalry, 
Headquarters XXII Corps, did, at Pilsen, Czechoslovakia, on 
or about 30 July 1945, feloniously embezzle by fraudulently 
convertihg to his ow:i. use about thirty-two thousand (32,000) 
Reichmarks, of an e:xmange value of abqut thirty-two hundred 
dollars (~~3200.00), the property of Princess Anna of Hohen
lohe, Duke Henry von 13eaufort, Prince Charles of Hohenlohe, 
and IlGe Olboeter, entrusted into his care and control by 
the ovmers · thereof, for delivery to Starnberg, Germany. 

Specification 2: In that Captain Hobert L~ Deeg, Jr., Cavalry, 
Headquarters XXII Corps, ciid, on or about 30 July 1945, at 
Pilsen, Czechoslovakia, feloniously embezzle by fraudulently 
converting to his own use about sixty-five hundred (6500) 
P~ichmarks, of an exchange value of about six hundred and 
fifty dollars (~~650.00), the property of Gertrude Steinhauer, 
entrusted into his care and control by the said Gertrude 
Steinhauer, for deliveiy to Isarech, Gennany. 

CHARGE III1 Violation of the 95th Article of War.·· (Finding of 
guilty disapproved by the reviewing authority). 

Specification: (Finding of guilty disapproved by the reviewing 
authority). 

2 
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The acc~ed pleaded not-guilty to all Specifications and Charges. He -was 
found not guilty of Specifications 1 and 2 of Charge I, and found guilty 
of the remaining Specifications and Charges. No evidence of previous con
victions ,ra.s introduced. He ns sentenced to dismissal, total forfeitures 
and confinement for five (5) years. The reviewing authority disapproved 
the findings of guilty of Specification 5 of Charge I and Charge III and 
its Specification, approved the sentence and forwarded the record of trial 
for action under Article of War 48. 

3. In view of the court•s findings of not guilty of Specifications 
1 and 2 of Charge I and the disapproval- by the reviewing authority of the 
findings of guilty of Specification 5 of Charge I and Charge III and the 
Specification thereunder, only the evidence pertaining to Charge I and 
Specifications 3, 4 and 6 thereunder and Charge II and its Specifications 
will hereinafter be summarized. · .. 

The accused -was a member of the G-4 Section, Headquarters DII Corps, 
in charge of captured enemy war material, when the section arrived at Pil
sen, Czechoslovakia on or about 16 June 1945. He was granted considerable 
freedom to move about the Corps Area in performance o.f this duty, and was 
assigned a car which he drove himself (R 131, 132). On Z7 · June 1945, 
Headquarters XXII Corps published and distributed a letter,,the pertinent 
parts of which are as follows: · 

'· 

.SUBJECT-: 

11HEADQUARTERS XXII OORPS 
APO 250 

u s Amr! 

· 27 June 1945 
I 

Czech Clearance of Germans Prior to Repatriation 

TO : (Units 1inder tbe jurisdiction of XXII Corps) 

l. The following inf'ormation is~ compilation from-current decrees 
published by the Central National Committee o.f Prague to the District 
National Committee in Bohemia. -

2. There have been established ten (10) teams of Czech customs or~ 
ficials, who will 'be used to give clearance to all Germans leaving the 
country. 

-* * * * * * * * * * * * * * * ·* 
5. customs officials are authorized to conf'iscate the following 

property of German nationals: 

a. ill currencies other than Reichmarks, ill Reichmarks over 
the amount of 200_ RM for each adult and 50 RM for each minor. 

b. All precious metals, stones, china,ra.re, silver coins and 
glass. W!dding· rings are specifically exempted for. confiscation. 
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c. Expensive carpets, furs and paintings. 

d. Reserve food stocks. 

e. All Textiles or bolts of cloth not made into clothing. 

f. Excess clothes not for immediate needs. 

g. Livestock and poultry. 

h. Valuable documents. 

6. Civil Affairs officers will inform the customs officials of the 
location of those Germans next scheduled for repatriation so that ample 
time will be available for the proper clearance. 

7. Division commanders are responsible that Czech Customs Teams are 
observed to assure only authorized confiscation. 

DISTRIBUTION 
"X" 

BY O'.)lIT,'.AND OF 1-lAJOR GENERAL HARIWN: 

s/ n. H. Shell 
R.H. SHELL 
Lt Col AGD 

Adjutant General 11 

A copy of the foregoing bearing the initials of the accused, indicating 
that same had been read by him was introduced into evidence (R 7, 8, 9, 
Pros Ex 4). 

On 4 July 1945 the accused met 1Iaria Louise Steinhauer, a German 
national, in the Castle of Duke Henry Von Beaufort in Petschau, Czechor 
slovakia (R 21-22). Thereafter, during th month of July the accused met 
Maria several times (R 22-23). On 29 July i945, accompanied by Lieutenant 
John D. Henson, Military Police Platoon, XXII Corps, the ac·cused visited 
the castle (R 25, 92, 100). Prior to this date the accused.had stated to 
}.ral'ia that his business frequently took him to Bavaria, . and on thiJ visit 
JI.aria, acting as interpreter for her mother, Gertrude Steinhauer, also a 
German national, asked the accused to take some money to 1iaria1 s sister, 
the Countess of Beaufort, who lived in Isareck, Bavaria, Germany. The ac
cused consented and promised to take the money 11a~ soon as he could possible 
do it 11 (R 26, 27, JS, 39). No date for the delivery of the money at its 
destination was specified(~ 32). That day Gertrude Steinhauer delivered 
to the accused an envelope containing 61 500 reichmarks of which she 'Was 
the owner. The accused took the envelope and put it in his pocket (H 27, 
28, 34, 35, 38). 
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On 2 Aueust the accused told Maria Steinhauer that he had been unable 
to take the mbney to her sister yet, but he would try "next time". She 

saw him again on 4 August, at which time he said nothing about his trip to 
Bavaria.' She did not see him' again thereafter (R JO). The Countess of 
Beaufort, for whom the money was destined, did not receive the money (R 
43-44). Neither t:aria nor her mother ever demanded the return of the mon
ey nor did Maria's mother ever g~t in touch with the accused and ask him 
for an accounting (R JJ, 4J). 

On 26 July, during a visit to Duke Henry Von Beaufort' s Castle, the 
accused met Princess Anna of Hohenlohe~ an SJ year old German national, and 
told her that he would be going to Munich in a few days and volunteered to 
take jewels or 11anything of value II to her children in Bavaria or Austria 
(R 44-46). The accused advised the Princess that it would be better for 
her to send her jewels or valuables to Bavaria or "some.mere else 11 (R 47). 
Princess Anna told the accused that she would discuss the matter with her 
son and give him an answer the next time he . came (R 47). She and her son 
decided again~t sending jewelry but instead would send soma money to her 
children in Bavaria. When the accused·visited the castle on 29 July, 
Princess Anna gave him a parcel that Frau Ilse Olbeoter, secretary of 
Prince Charles of Hohenlohe, had prepared (R 47, 48, 57, 70). In this 
package, an old tin cake box, was placed 10,000 reichmarks'contributed by 
Prince Charles of Hohenlohe, 10,000 reichmarks contributed by Princess 
Anna, 10,000 reichmarks contributed by the Duke of Beaufort, 2,000 reich
marks, a postal savines book and a half dozen silver teaspoons contributed 
by Frau Olbeoter, all of whom were German nationals (R 48, 56, 66, 70, 71, 
74) ~ The money was placed in separate envelopes, bearing the names of the 

. contributors, exc~pt in the. case of Frau Olbeoter, her portion was in a 
separate little package (R 71, 74). The accus~d was not told what ms in 
the package anddi.d not know at the castle that the package contained reich
marks (R 48, 51). The accused did not offer to take reichmarks into Bavaria 
for Princess Anna (R 53), for Prince Charles (R 58) or for Frau Olbeoter (R 
n). Frau Olbeoter·put the spoons in the package to make it heavier because 
she thought the accused "shouldn't know" what the package contained (R 76). 
The accused gave instructions that the address should not be· placed on the 
package (R 95). Princess Anna wrote the address of her nephew, Count 
Al.Ir..eida, on a separate sheet of paper, gave it to the ac9used, and told 
him to take it (the package)· to the Count in starnberg, Germany, near Mu
nich (R 49, 51, 96). 

The accused put the piece of paper in his pocket and at about 2100 
left the castle, carrying the package under his arm (R 96, 168, 171-172). 
No time for the deli very of the package was agreed upon. The accused 
stated that he would be goine to 1funich in a few days and would deliver 
the package the next time he went -there· (R 49, 52, 58, 95). 

This same evening, when on their way back from the castle, the ac
cussed told Lieutenant Henson that there "Were "three or four hundred 
thousand dollars" or 11three or four thousand dollars worth of jewels in 
that box11 • · In reply to l,ieutenant Henson's inquiry 'Whether he. was going 

5. 



(220) 

to take the jewels to 11this pe:rson in Bavaria", the accused replied, "I 
would be a fool to take the thing dovm there, wouldn't I?" (R 97). The 
day before the investigation in this case (19 August) the accused "men
tioned" to Lieutenant Henson 11 something about making lots of money in 
this country", that "if he could just get back into Germany he could make 
quite a bit", t}:lat he could take reichmarks and buy mercm:ndise in Germany 
with them (R 99, 105). 

Captain Frank, Headquarters, XII Corps, who went to the castle l'lith 
the accused on 22 July, was told by the accused 10 or 12 days later that 
he had a deal pending for someone in the Duke I s_family whereby he was to 
receive a quantity of je,'1'8ls in a casket; valued at about $200,000, which 
he was supposed to take and return at such time as the Duke .1 s family was 
removed to Bavaria (R 85, 86). -

After 29 July the accused returned to the castle and stated that he 
ncould not deliver the parcel", because ha had no time to go to Starnberg 
but that soon he would probably go to Munich again and would deliver the 
package the next tj_me (R 49). He returned again to the castle and had a 
bad cold, said that he was not feeling ?1811 and was not able to go to 
:Munich ttnow11 but would be able to go in a mart time (R 50, 59). The ac
cused never delivered the 1132,50011 !'E!ichmarks to Count Charles Almeida 
(R 79). Neither Princess Anna, Prin¢e Charles nor the Duke of Beaufort 
demanded their money of.the accused or ask him for an accounting. QU.es
tioned whether he considered that the accused had breached his trust to 
him, the Duke of Beaufort replied, 11I don't believe so" (R 52, 59, 68). 

, 
On 20 August 1945, 1,ajor Peter D. Hanssen,. Assistant Inspector Gen

eral of the XXII Corps, was ordered to investigate certain 11allegationstt 
against the accused. Pursuant to these instructions, the major, accom
panied by two non-commissioned officers, went to accused's office that 
day at about 1015. _There the major informed the accused that he had been 
directed to make an investigation, that he was looking for a sizeable sum 
ofreichmarks, and that it would be necessary to. search the accused and his 

. personal possessions. The accused gave the major a key ring containing 
several keys and one separate key and told him these were the keys to his 
wall; and foot lockers (R 106-109, 118). The accused asked the ·major to 
wait a few minutes until he finished some business. A few minutes later 
the accused crune out and asked for permission to go to the latrine. After 
returning from the latrine the accused went to his office from which he 
emerged about tllenty minutes later and stated that he was ready to go 

· (R -108). However, before he left his office the accus"ed showed Staff 
Sergeant George J. Sudz, assigned to his section, a note written by the 
accused, containing instructions { considered as a request, by Sudz (R 
129)) for him to remove from the accused's footlocker a package wrapped 
in a newspaper and to put it in the furnace. The accused told Sudz that 
on the package -was a slip ·of paper which said it was private property and 
rmsonaJ. ·Illl'.8rs. He gave Sudz the key to his footlocker (R 122, 129), where 
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Sudz found the package wrapped in a newspaper and attached there_to a type
written sheet stating that it was private property and that in case it was 
lost.or anything happened to the accused it was to be forwarded to his wife's 
address (R.123). Sudz took the package to the officer's billet and placed it 
in the furnace. 1he furnace was full of coal covering some dying embers (R 
124). 

In the meantime, while on the way to his quarters, the accused told the 
major that he had forgotten to make a telephone call and asked and secured 
permission to return to his office (~ 108). While Sudz was still in the ac
cused I s quarters, which were located in the military caserne, Pilsen, the 
accused called him on the phone and ask_ed whether he had placed the package 
in the furnace·. When Sudz replied that he had, the accused told him to 
leave the building immediately and to get into another building where he 
would not be seen (R 125,. 136). After rejoining the major and upon arrival 
at his quarters, the accused told him that there was a package of reich
marks in his ETO jacket. There the J'!lajor found a package of 1,000 reich
marks in 50 reichmark denominations (R 110, 117) •. The search was completed 
at 1215 and the major told the accused to report to the major's office at 
1330. After lunch the accused told Sudz that the package had not been 
burned and later that day he contacted Sudz and wrote a note explaining that 

-the package could be found in a 11scuttle or shuttle hole" in the latrine. 
He asked Sudz to destroy the package anq its contents and offered to pay 
him 100 marks for doing same. Sudz, who in the meantime had learned that 
the accused vra.s·involved in some trouble, ignored the instructions and re
ported the matter to Captain D1Esposito and then, at about 1500 or 1600 

_ repor~ed it to Colonel Yt.i.lliam R. Mc:Master, G-4, XXII Corps. The colonel 
· had the accused report to him; turned him over to Major Hanssen and 11later 

that evening11 placed him in arrest (R 126, 127, 132-133). At 1630 that 
afternoon another search of the accused's quarters was made by the major, 
-who was then accompanied 1:iy the accused and Sudz. No~hing was found during 
_this search and llajor Hanssen left. At 1830 the major fnd Sudz returned 
to make a further search and _during ihis search found a package in the attic 
over the latrine. This package, identified as Prosecution's Exhibit 11, was 
the same package which Sudz had removed from the accused• s ,footlocker that 
morning (R 109, lll-112, 116, 124, 127-128). The package was in the same 
condition it was in that morning except that the slip of paper stating it 
was private property was. missing (R 128) ;· The package. was wrapped in a 
newspaper and sealed With scotch tape. Upo.".I. opening the package it was 
found to contain a tin box wrapped in protective paper and in this box. - · 
viere the following: a German letter with the signature of Ilse Olbeoter, 

· several pieces of paper, an envelope marked "Ilse Olbeoter", 'Which con-· 
tained a postal savings book, a sealed envelope· marked '!Carl Hohenlohe 11, 

containing 10,000 :reichma.rks, a sealed enveloped marked "Beaufort", con
taining 9,000 reichma.1-ks and one small medal, and unsealed envelope with 

· a string around- it marked 1110,000 reichmarks A. s. Hohenlohe", containing 
6,500 reichmarks, a sealed package containing 2,000 reichmarks marked "Ilse 
Olbeoter11 and a small package containing six silver spoons (R 113, 114, 
144-145). Y/hile making the search on 20 August the major found also, a 
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piece of paper in the accused's footlocker, bearing the following typel'II'it-. 
ten address: "Count Charles Almeida, Villa Almeida, Starnberg on the Lake/ 
Bavaria (near Uunich) 11 (R 119-120, Pros Ex 17). The follow.i.ng day, after . 
the accused had made a statement, }:ajor Hanssen found an envelope contain
ing 6,500 reichmarks bet-ween the newspaper, Stars and Stripes, dated 5 Au~st 
1945 (Pros Ex 11), that served as the outer wrapping for the package and the 
brown wrapping paper that encased the box. In t.he same place he also f?und 
4,000 reichmarks in bundles. 

The enveJ,.ope containing 6,500 reichmarks, found in the package ·by lfajor 
Hanssen on 21 August (Pros Ex 8), was identified oy Frau and llaria Stein
hauer as the one turned over to the accused on 29 July, after he had agreed 
to take it to the Countess of Beaufort, in Germany (R 28, 40). · The tin box 
(Pros Ex 10) and the several envelopes and small pac~ge therein, (Pros Ex . 
12, 13, 14; 15) found by liajor Hanssen during his investigation on 20 August, 
were identified by Frau Olbeoter as those items contained in the package pre
pared. by her and intrusted to the accused on 29 July (R 73-74). 

On the day the investigation started the accused told Lieutenant Henson 
to state, if called in the investigation, that he heard the accused refuse 
to deliver a package, that he (the accused) said, 11I can1 t do that 11 (R 100). 
Also on the morning of this day he passed a note and a key to captain Frank, 
requesting him to go to accused's room, remove a package from his footlo~ker, 
and bu:in it. The ·captain returned the key to the accused, stating that he was 
expecting a phone call fro~ G-3 a~d co~ld not leave his office (R 136). 

The accused made several pre-trial statements which were introduced in-
to evidence. On 20 August, in his initial statement, he disclaimed arry· · 
knowledge of offering to transport jewels or money for. any person in Czech
oslovakia, to Germany, and stated that the only reichmarks he ever had in 
his possession was one bundle containing a quantity but which he had never 
counted; that this bundle remained in his pocket until 20 August, at which 
time it was taken by the investigating officer; that this money was a 
souvenir which the duke had given him for ~is (the accused's) children. 
He denied that he received a tin box, although he did state that he vra.s 
offered one by Princess Anna for safekeeping (R 144, Pages 4-5, Pros Ex 
18). On the evening of 20 August, after the package (R 116, Pros Ex ll) 
had been discovered, the accused was questioned further and than stated 
that on the ,vay back from the castle he discovered a package in his car.· 
He concluded that it had been "planted" on him and that he ;immediately; · 
without first opening it, wrapped it in .a newspaper with a view to discard
ing it. He placed a note on it to the effect that it was found in his car 
and that he did not know where it came from. Two or three days later nafter 
thinki.ng over very hard 11 it occurred to him "that there may be something 
fishy11 and, to avoid becoming involved in the illegai transporting of "items 
of value" from "another country", he 11dashed" the box into the attic. On 
being asked 'Whether he cut the identification data from the package at that 
time, the accused replied, 11no at that time, I did not. l,,~ first reaction 
was to destroy it by burning. I decided that _it was better thought for 
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retrieving it from the fire, cut the identification therefrom so that if it 
were ever foun~ I would not be involved with any illegal transactions" (R 
144, Pros Ex 20). On 21 and 22 August, the accused admitted that he knew 
the package contained an envelope that had money in it. This-he learned 
when an envelope that was on top of the package fell to the floor and came 
open. At that time some German reichmarks fell out. F..e resealed the envelope 
in great haste but discovered that he had not replaced the marks that had fal
len out. Ee tried to burn the package and then removed it from the flames, 
cut the identification slips from it and threw the package in the attic. 
After that he gave the matter no further thought (R 144, Pros Ex 21, 24). 
He also admitted that during a visit to the castle, the princess asked him 
to take some jewels to Count Almeida. He told her that he could not do that 
since if he -were caught doing such a thing he 11would be strung up by the 
neck". 'rhe princess had the count 1 s name typed for the accused and suggested 
that he might see the 11many fine things" the. count had in his. castle near 
l.!unich. The princess also asked him to inquire of the count whether he had 
any news of her children. According to accused's statement his reply was: 
"I told her that were I luclcy- enough to visit Count Almeida• s castle I would 
be happy to ask. At the same time I had no intentions of carrying any mes
sage or even visiting this Count Almeida, but replied in that manner to be 
courteous" (Pros Ex 24, Pages 4-5). The accused admitted that he instructed 
or asYEd Sergeant Suez to return to the building and make sure that the papers 
were destroyed, and if any were not, to flush them down the 11scuttle 11 (R 144, 
Pros Ex 19). In a subsequent statement, dated 22 August, the accused admitted 
that when the surprised inspection was 11pulled11 on him he had Sudz go to his 
quarters and remove from his footlocker a package o:f private letters and cor
respondence, the contents of which he did not desire to be known to anyone 
during his lifet~e; that these letters and the correspondence were bound in· 

·a newspaper and had a certificate on the outside to the effect that they were 
personal letters and correspondence and that in the event of his death a~d 
under no other circumstances they were to be mailed to his wife. He also 
stated that when he returned to the office he called Sudz and asked him to 
return to the build~ng and make sure that the letters were completely des-
troyed (H 144, Page 6, Pros Ex 24). · 

The rate of exchange of the reichmark as fixed by .the United States 
l.rrny was ten to the dollar (n 147). 

4. The defense counsel announced that the accused had been advised not 
to testify (R 166). The law member then questioned the accused 'l'lhether he 
understood his rights as a witness and whether he desired to remain silent. 
The accused answered bothquestions in the affirmative (R 167). 

In the accused's behalf !Jr. Andrew Stein, a Czechoslovakian lawyer of 
~ilsen (R 151), testified that he was fa.niliar with the:customs regulations 
of Czechoslovakia anc. that they contained no prohibition aeainst the removal 
of German marks out· the country (R 152). German marks are not legal tender 
in _Czechoslovakia and the exportation of German Empire _marks is allowed with
out any permit of the :Minister of Finance of Czechoslovakia and ,vithout regard 
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to arry amount of money (R 153). Documents dated 18 June 1945 and 18 August 
1945, purporting to set forth directives from the Uinistry of Finance of 
Czechoslovakia, which state that G€rman narks may be exported in unlimited 
quantitites, were admitted in evidence as Defense Exhibit B (R 154). A 
document of the Czech :,:inistry of Information dated 8 September 1945 which 
purported to say that all Germans leaving the country could take everything 
they could _carry or send was received in evidence as Defense 11:xhibit G (R 
163). Lieutenant Colonel-Royals. Qopeland, Assistant G-5 of the YJCII .Corps, 
testified that Prosecution Exhibit 4, issued by Headquarters, XXII Corps, was 
based on an incorrect interpretation of Czech laws and had not been rescinded 
(R 164-166). 

About three weeks prior to the date of trial (14 September 1945) 1:aria 
Louise Steinhauer went to Bavaria a:nd at that time was not asked whether she 
had arry marks, Uaria did not know of arry law that prohibited the taking of 
reichmarks into Bavaria. There were "just rumors about it 11 (R 32, 36). 

Colonel UclCaster, G-4, XXII Corps, while testifyine as a witness for the 
prosecution, stated that prior to 4 Auc:ust the accused, as enemy wa1· material _ 
officer, was given plenty of latitude in traveling around the Corps Area, but 
after that date the accused was required to remain in the office and if he. 
made trips thereafter he would not have.been on business for the G-4 Section 

I 
(R 131-134} , . 

_ Lieutenant Colonel Joseph S. Grubb, Provost 1.1arshal XXII Corps, testified 
that he knew the accused since llarch 1944 and considered him a highly effi
cient officer whose character was very good (R 155, 158, 159). Colonel Cope
land testified that he knew the accused and had always found him open and. 
above-board in his dealings {R 164). A citation of the accused for the Bronze 
Star Medal was introduced in evidence as Defense Exhibit H · (R 167). 

5. (Specification 3, Charge I - Wron ful a reement to trans ort 6500 
F£ichmarks across the Czechoslovakian border. It was clearly established 
by the evidence that on the date and place all~ged the accused ·undertook to 
transport from Czechoslovakia to Germany the sum of 6,500 reichmarks. The 
question is whether this conduct was, under the proven circUI:1Stances wrong
ful. It is apparent that the theory of the prosecution is that the accused1 s 
conduct was enjoined by the writing published by the XXII Corps, identified 
and admitted in evidence as Prosecution Exhibit 4, that as such it is dis
obedience of a standing order and, consequently, is .a "disorder" or "neglect" 
within the purview of Article of War 96 (MCH, 1928, par 152~). An examina
tion of Prosecution Exhibit 4 reveals that it is an atte'lnpt to set forth 
the customs regulations of Czechoslovakia and that it specifically states 
that under the Czechoslovakian lavre customs officials are authorized to 
confiscate from German·nations entering Germany all Ei.chmarks over the · 
amount of 200 for each adult and 50 for each minor. The writing of the 
XXII Corps prohibits nothing in itself and merely purports to P,Ut the mem
bers of the command on notice as to what the customs regulations of Czech
oslovakia are. '.!.'he introductory portion of the writing recites, "The 
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following information is a compilation from current decrees published by the 
Central National Committee of Prague to the District National Connnittee in 
Bohemian. The only directive contained in the letter appear in paragraphs 
6 and 7 thereof. , · 

116. Civil Affairs officers will inform the customs officials 
of the location of those Germans next scheduled for repatriation so 
that ample time will be available for the proper clearance. 

7. Division commanders are responsible that Czech Customs 
Teams are observed to assure only authorized confiscation. 11 . 

Under this construction of Prosecution Exhibit 4 the finding of guilty can
not be predicated upon the ·violation of anything contained in that Exhibit 
since, as indicated, the Exhibit does_not by its terms enjoin the trans
portation of any currency across the Czechoslovakian border. Although the 
theory on which this Specification rests is suggested by the.type of proof 
that was offered, it did not specifically allege a violation of a .corps 
order as the basis of the Charge against the accused and is, therefore, not 
limited in its proof by that writing. The Specification merely alleges that 
the accused did "wrongfully agree with Gertrude Steinhauer *.**to trans
port" the reichmarks across the Czechoslovald.an border and into. Germany. 
Although conceivably uncertain and -subject to a plea in abatement (MCM, 192$, · 
par_66), the Specification states an offense (Bull JAG, Sep 1944, Sec 428 
(8)) and, if the conduct of tm accused was wrongful for any reason, the 
finding,of guilty may be sustained. Since the evidence does not establish 
an offense in violation of standing orders, the only remaining alternative 
on which the accused's guilt might be predicated is that his agreement with 
Gertrude Steinhauer, a German national,· was an agre~rnent aiming to circumvent. 
the laws of Czechoslovakia .and, as such, is a "disorder,- * * * , or conduct 
of a nature to bring discredit upon the military service't (MCM, 1928, par 
152c). Even if it were conceded that this type of violation of the law of 
a foreign state is an offense of which the military courts should take 
cognizance, the finding of guilty cannot be sustained in this· case since all 
of the competent evidence on the customs regulations of Czechoslovakia, in 
force a~ the time of too alleged offense, :i,ndicates_that there was no 
limitation on the quantity of German reichmarks that might be transported 
from Czechoslovakia into Germany, but rather encouraged, the removal of 
German reichmarks from Czechoslovakia. This was corroborated by prosecution 
evidence that when Maria Steinhauer went to Bavaria she was not asked wheth
er she had any marks.· Since the transportation of German reichmarks across 

,the Czechoslovakian b9rder was not illegal, an_. agreeme.nt .. to trans_port German 
currency could not be illegal and therefore, the finding of guilty of this 
alleged offense is not sustained by the evide.nce. · 

(Specification 4 of Charge I - Wron ful a reement to trans ort 32 000 
Reichmarks across the Czechoslovakian border • In view of the above dis
cussion, the finding of guilty of this Specification is also·not sustained 
by the evidence. 

·u 
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(Specification 6 of Charge I - Viron~full orderin a ser~eant to des
troy a package sought in an official investigation. By the tenns of this 
Specification the accused is charged with wrongfully ordering Staff Sergeant 
George J. Sudz to destroy a package that the accused lp1ew was sought in an 
official investigation •. The evidence presented, hawever, tends to show that· 
the accused merely requested Sudz to destroy the package. It was so construed 
by Sudz. A reasonable construction of the Specification is that the accused 
is charged with having procured Sudz to attempt to destroy the package that 
he knew was sought in the official investigation and it is inunateriai 'Whether 
the accused employed ·an order or request to achieve this end. The variance 
might have been fatal had the gravamen of the offense been the wrongful order 
to perform an ordinary personal service for the accused and had the proof 
been that he merely requested the sergeant to do it. However, the obvious 
theory of the wrongful act here charged in that the accused used the serv
ices of an enlisted man to interfere with the orderly administration of 
military justice. In respect to this offense the distinction between an 
order and a request can be of no conceivable importance. 

It was established beyond a reasonable doubt that on 20 August 1945, 
after the investigatine officer told the accused that he was making a search 
for a sizeable quantity of reicbrnarks, the accused requested Sergeant Sudz 

. to destroy the package that contained tm reichmarks. The accused admitted 
in his pre-trial statement that he made a request of Sudz when the surprise 
inspection was "pulled11 on him but insisted that the package which he had 
in mind when he made the request consisted of private correspondence in
tended for delivery to his wife in the event of his.death. The court was 
vra.rranted in rejecting the accused•s explanation. The accused failed to ac
count for his sudden interest in destroying private correspondence that had 
no bearing on the matter being investigated. The description that the accused 
gave Sudz led the sergeant directly to the package that was sought in the 
investigation and, in view of the effort of the accused to· conceal his pos
session of the money, there can be no doubt that the package Sudz was re
quested to destroy is the package that the accused lmew contained the reich
marks. 

Had accused himself destroyed the package, wltlch was not legally_ his 
property, and especially after having been informed that an official inves:.. 
tigation was in progress of a nature likely to involve the package, his act 
would have been wrongful. It has been previously held that an attempt om 
the part of an accused to impede the progress of an investigation into his 
activities was V/l"onGful and obviously prejudicial to good order and military 
discipline, in violation of Article of Yiar 96. ( CH 198256, Huber, .3 BR 216; 
CM 276298, ncNeil, 48 BR 301-302). 

(Specification 1 of Charge II - Embezzlement of 32,000 Reichmarks). 
''Embezzlement is the fraudulent appropriation of property by a _person to 
-whom it has been intrusted or into whose hands it has lawfully come" (HCl.1, 
1928, par 149!!). The constituent elements of this offense are n(a) That the 
accused was intrusted with certain money or proper'y of a certain value by 
or for a certain other person, as alleged; (b) that he fraudulently converted 



or appropriated such money or property; and (c) the facts and circumstances 
showing that such oonversion or appropriation was with- fraudulent intent 11 

(ibid). Although denied by the accused in his pre-trial statements, there 
isabundant e\fidence that on 29 July 1945 the accused volunteered to take 
jewels or 11anything of value" to Princ'3ss Anna's children in Bavaria and 
on that day he accepted a package which he agreed to deliver to Count Almeida 
the next time he would go to l:!unich. There was prosecution evidence that 
the accused did not know what the parcel contained·and that spoons were 
placed in the package to make it heavier and thus to keep the accused from 
!mowing the contents of the package. When the accused left with the package 
he attached no conditions to its ultimate delivery to count Almeida_except 
that relating to the time of delivery. In accepting the parcel the accused 
undertook to deliver it to the Count irrespective of its contents. In one 
of his pre-trial statements the accused admitted that he knew the_parcel 
contained reichmarks, having made this discovery when ore of the envelopes 
fell out of the package. In the light of the evidence as to how the package 
was made up, it is reasonable to conclude that the accused discovered at 
that time that·the, package consisted almost exclusively of money and the 
money belonged to the people in the castle. - The accused then had the option 
to repudiate the bailment by returning the money to the owners during one 
of his several visits to the castle subsequent to 29 July. His failure to 
return the funds -was a ratification of the bailment with the attending result 
that ·he remained chargeable as trustee with the duty to make the delivery in 
accordance with his promise or to return the funds to.the owners. The ac
cused I s contention that the package was 11plantedn on him is entitled to no 
credence. This is flatly contradicted not only by the witnesses whose money 
was involved but by Lieutenant Henson who testified that he heard the accused 
at the castle discuss•the details of taking a package into Bavaria. 

"AAY exercise of dominion or control by a bail:ee over property, incon
sistent with the right of the owner, or with the nature and purpose of the 
bailment, is evidence of a conversion, if done with intent to defraud" (State 
v. Sienkiem.e~, 4 Penn. ·(20 Del) 9, 55 Atl. 346, cited in note 10 Underhill 1 s 
Criminal Evidence, Sec 491). The fraudulent conversion is amply proved by 
the evidence (a) that the accused failed to deliver the package although he 
admitted that he was in !.~unich after he received it; (b) that he asserted 
ovmership in the contents of the package, as reflected in the instructions 
attached to the package; (c) that he denied that people who intrusteci him 
~~th the package were the owners of it; (d) that he attempted to destroy 
the package; (e) that after he acquired the package he stated that he had 
a large quantity of reichmarks on which he could make "quite a bit" if he 
could get over into Germany; and (f) that when the investigation was made 
the accused was found to be in the possession of a sum that approximated , 
the aggregate number of reichmarks that he secured at the castle on the 
evening of 29· July. The evidence presented leaves no room for doubt but 
that the accused intended to deprive the ovmers permanently of their pro
perty. The accused is not aided by the evidence that after 4 August his 
duties were confined to his office and that he was thereafter notable to go 
to Bavaria. The accused did not reJ.v upon this as a defense and his asser-
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tion of ownership in the package together with his denial that he volunteered 
to take, and did receive, the package in trust is inconsistent with this de
fense. 

Several problems of proof merit some consideration. It is alleged that 
the 32,000 reich!narks were the property of the four persons named in the 
specification and the proof is that the persons so named did.not have a com
mon interest in the fund but rather that they individually owned distinct 
sums in separately wrapped parcels that vrere included in the package. Al
though it would have been better pleading to have separated the sums and 
identified the several sums with the individual owners thereof (°1\'harton1 s 
Criminal Law, Sec 1291), there was no fatal-variance in proof. ,The gist of 
embezzlement is the breach of trust. The transaction having been clearly 
stated, the accused could not have -been misled to his. prejudice. 

There ,vas no proof that at arry time after the accused received the. 
pacy.age any of the contributors made a demand upon him for the return of 
the funds or for an accounting. "As a general. rule, if a criminal intent 
accompanies a misappr.opriation of funds or property held by an agent or 
fiduciary, the crime or embezzlement is complete and the ovmer of.embezzled 
property·need not make .a demand for its return, in the absence of a statute 
to the contrary. It is only when other.evidence to prove a fraudulent con
version is not available that the proof/ of a demand is necessary" (18 .AJ:;J.. 
Ju~., Sec 23, p 583). In .this case the accused's unequivocal conversion 
of the funds rendered the demand unnecessary. 

(Specification 2 of Charge JI - Embezzlement of 6,500 neichmarks). 
The evidence showed that on 29 July 1945 the accused received from Gertrude 
Steinhauer an envelope containing 6,500 reichmarks which the accused under
took to deliver to her daughter :in Isa.reek, Germany 11as soon as he possibly 
could do it 11 • This transaction clearly established a fiduciary relationship 
betvreen the accused and Frau Steinhauer. Therefore, when the accused as
serted ownership in that fund by attaching the slip stating that the package, 
including the 6,500 reichmarks, was his personal property and when he 
ordered the package that contained these marks to be destroyed, he committed 
himself to conduct that was inconsistent with his trust, ang consequently, 
was guilty of fraudulent conversion and embezzlement. It is siznificant 
that although the accused made elaborate statements about the 32,000 reich
marks that he secured from the other residents of the castle, he remained 
silent as to these 6,500 reichmarks, thus leaving the inference of GUilt 
as to them unchallenged. 'Ihe legal effect of the failure on the part of 
Frau Steinhauer to make a demand upon the accused for th~ return of the 
funds or for an accounting is treated above.· 

.... 
6. The accused is about 30 years of age, married and has two small 

children, a son and a daughter. The records of the War Iepartment show 
that he was graduated from high school in 1935 and enlisted in the Regular 
Arm,y a few months thereafter. From the date of his enlistment, 26 September 
1935, until 15 Hay 1942, he was continuously in the service and advanced 
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through all the enlisted grades. On the latter date he ~as temporarily ap
pointed to warrant officer _(junior grade), Anny of the United States. On .3 
November 1942 the accused was enrolled at the Armored l<,orce Officer Candidate 
School, Fort Knox, Kentucky, and upon graduation therefrom, .30 January 1943, 
was appointed temporary second lieutenant, Cavalry, Army of the United States. 
On 20 April 1944, he was promoted to the temporary grade of first lieutenant 
and on 1 1:arch 1945 was promoted to the tem:r,iorary grade of captain. For 
meritorious service in connection with military operations fro1n .30 Tarch 
1945 to S Eay 1945, he via.s &.warded the Bronze Star !'.edal. 

7. Neither the court no.r the prosecution recommended clemency in this 
·case, however, consideration has been given to letters attached to the re
cord from The Honorable Homer E. Capehart, ·united States Senate, from The 
Honorable Itaymond E. Willis, United States Senate, from William F. 1:cFeely, 
Attorney, I;ichmond, Indiana, from the several defense counsels to the review
ing authorities, from Colonel c. E. I.'orrison, .a former Commanding Officer of 
the accused, from Dr. Ing Joset Kalenda, Chief of the Cabinet of Transporta
tion, Czechoslovak Hepublic, all recommending clemency on behalf ·of the 
accused. 

8. The court was legally constituted and had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial 
rights of accused were committed during the trial. The Board of Review is 
of the opinion·that the record of trial is iegally insufficient to support 
the findings of guilty of Specifications .3 and 4, Charee I and legally 
suffigient to support all other findings of guilty, as approved by the 
reviewing·authority, and the sentence and to ,varrant the confirmation of 
the sentence. Dismissal is authorized upon a conviction of a violation 
of both the 93rd and the 96th Articles of Viar. 

~~~ Judge Advocate 

, b; ,'>?ZZu.,~ Judge Advocate 

~. Judge Advocate 
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J.A.GH - 0: 302962 

WD., JAGO., Washington 25., D. c. 

TO: The Secretary of War 

1st Ind 

,'.A("· 
~ ....... , 

l. Pursuant to Executive Order No. 9556., dated May 26., 1945, there 
are transmitted herewith for your action the record of trial and the opin
ion of the Board of Review in the case of Captain Robert L. Deeg, Jr., 
(0-1015629), cava1I7. · 

2. Upon trial by general court-martial this officer was found guilty 
or wrongfully agreeing to transport German reichmarks from Czechoslovakia 
into Germany for German nationals (Chg I., Specs 3 & 4)., l'll'Ongfully and with
out authority crossing the American Control Line near Petschau, Czechoslovakia 
(Chg I, Spec 5), and wrongfully ordering a staff sergeant to destroy a pack
age which was being sought in an official investigation (Chg I, Spec 6), all 
in violation of the 96th Article of War; embezzlement of 38,500 reichmarks 
($3,850) (Chg II, Specs 1 & 2), .in violation of the 93rd Article of War and 
wrongfully representing that as a commissioned officer of the United States 
Amy he could circumvent the custom regulations of Czechoslovakia and could 
transport personal property of German nationals into Germany (Chg III, and 
its Spec), in violation of the 95th Article of War. No evidence was intro
duced of any previous convictions. He was sentenced to dismissal, total 
forfeitures and confinement at hard labor for five (5) years. The review
ing authority disapproved the findings of guilty of Specification 5, Charge 
I, alleging wrongfully crossing the American Control Line, and of Charge II 
and its Specification all.aging violation of the 95th Article of war., approved 
the sentence and forwarded the record of trial for action under Article of 
'War 48. 

J. A sunmiary of the evidence may be found in the accompa.eying opinion 
of the Boa.rd of Review. The Board is of the opinion that the record of trial 
is legally insufficient to support the findings of guilty of Specifications 
3 and 4 of Charge I (wrongfully agreeing to transport reichmarks, from Czech
oslovald.a into Germ.a.rv, for German nationals)., and legally sufficient to 
support the sentence and to warrant confirmation of the sentence. I concur 
in that opinion. 

The acc.-used was a member of the G-1+ Section, XII Corps, in charge of 
,.captured emeey material 'When the section arrived at Pilsen, Czechoslovakia 

on about 16 June 1945, which position he held until 4 August 1945. He was 
granted considerable freedom to move about the corps area in the performance 
of his duties and was assigned a car which he dro~ himself. On Z7 June 
1945, Headquarters XXII Corps published and distributed a letter purporting 
to set forth decrees published by the Czechoslovakian government relative 
to the clearance of German nationals prior to repatriation into Germaey'. 
Paragraph 5 of this letter reads as follows z 
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"5. Customs officials are authorized to confiscate the 
following property of German nationals: 

a. All currencies other than I'ceichr.iarlr..s. All Reich
marks over the amount of 200 RM for each adult and 50 H.[ for 
each minor." 

It via.a conclusively proved at the trial that the above was not proper 
interpretation of the Czechoslovaldan decree relative to the transporting 
of reichmarks into Germany., that not only did the decree place no limit 

· as to the number of reichmarks that could be taken from Czechoslovakia into 
Germany but on the other hand encouraged the removal of reichmarks from 
Czechoslovakia, where they i'iere no longer legal tender. 

on 4 July 1945 the accused 1118nt to a castle in Petschau, Czechoslovakia., 
beyond the corps boundary., where there lived several Gennan nationals. He 
became acquainted with these Germ.an people and, thereafter, during the months 
of July and August visited the castle several times. He became _interested in 
certain je1rels., chinaware and 11 things of value" owned by the people in the 
castle. The accused infonned them that his business frequently required him 
to go to Bavaria and he volunteered to take jev~ls or 11a.nything of value" to 
their relatives living there. P.e advised the Princess of the castle that it 
would be better for her to send her je1'18ls or valuables to Bavaria or "some
where else". Subsequently., while visiting there on the evening on 29 July 
1945., the accused received from these people an envelope containing 6,500 
reichmarks (~)650) and a package containing some 32.,000 reichmarks ($3,200)., 
a postal savings book and several silver teaspoons Tihich he agreed to take 
to their relati'ves. 'lhe accused did not know the contents of the package 
l'lhen he left the castle. Lieutenant Henson had accompanied· the accused to 
the castle on the occasion and while on their way home, he stated to P.enson 
that there -were "three or four hundred thousand dollars" or 11 three or four 
thousand dollars worth of jewelry in that box11 • In reply to Lieutenant Hen
son I s inquiry whether he was going to take the jewels to 11this person in 
Bavaria"., the accused replied, 11I would be a fool to take the things dOVlll 
there., 1'10uldn•t I?" 

After 29 July he visited the castle on two occasions., 2 August and 4 
August. During the .f'irst of these two visits, he stated that he had been 
in Bavaria but did not have time to deliver the "parcel". On his second 
visit he had a bad cold and said he was not able to go to A!unich "now", but 
would be able to go in a short time. 

Prior to 20 August 1945 the accitsed opened the package and discovered 
that it contained reichmarks. He rewrapped it., including therein the enve
lope with the 6,500 reichmarks., and attached thereto a typewritten sheet 
stating that it contained private property and that in case it was lost or 
anything happened to him., it w-as to be forwarded to his wife's address. 
He thereupon placed the package in his footlocker. On 19 August the ac
cused ,''mentioned" to Lieutenant Henson 11something about mald.ng lots of 
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money\ in this country", that 11ii' he coul.d just get back into Germany-., he -
could make quite a bit", and that 11he could take reichmarks and buy merchan-
dise in Gennany with them". · 

On the morning of 20 August 1945 Major Henssen of the Corps Inspector 
General's otfica came to the office of the accused and informed him that he 
was making an investigation involving the accused _and a sizeable sum of reich
marks, that it woul.d be necessary for him to search the accused and his per
sonal effects. 'lbe accused requested a few minutes to make a telephone call 
and go to the latrine, 'Which was granted. Before reporting back to Major 
Henssen, he contacted both CaPtain Frank and Staff Sergeant Sudz, requesting 
them to go to his quarters, take the package from his footlocker and destroy 
it. Captain Frank told accused that he was expecting a call and could not 
leave his office. Sergeant Sudz, after having been given the key to accused's 
footlocker, 1'8nt to accused• s quarters, removed the package and placed it in 
the furnace lfhere there 198re still some dying embers. Sudz was then called 
by the accused, and after telling him 19hat he had done with the package, was 
instructed to leave the building at once and get out of sight. After lunch 
the accused again contacted Sudz and told him that the package had not burned 
and that it coul.d be found in a "scuttle or shuttle hole" in the latrim. He 
asked Sudz to destroy the package and its contents and offered to pay him 100 
marks for doing same. Sudz, who in the meantime had learned of the investi
gation,. ignored the instructions and reported the matter to his commandine 
officer. After several .further searches by Major Henssen the package, which 
had been placed in the furnace by ~rgeant Sudz that morning., -was found in 
the attic of the latrine. 'Iha typewritten sheet had been remoVQ<i from the 
package Before it had been placed in the attic through a small trap door in 
the ceiling of the latrine. 

4. Consideration has been given to letters attached to the record from 
The Honorable Homer E. Cs.pehart, United States Senate, dated 9 February 1946., 
29 March 1946, and 3 ~ 1946; from The Honorable Raymond E. Willis, United 
States Sena.te.,-dated 20 February 1946; from Yr.tlliam F. McFeely., Attorney., 
Richmond,. Indiana, dated 7 May 1946; from the several defense counsels to 
.the review:i.ng authorities., dated 26 September l945;'from Colonel c. E. 
Morrison, a former Cotmnanding Officer of the accused, dated 5 November 1945; 
from Dr. Ing Joset ·Kalenda., Chief of the Cabinet 0£ the Minister 0£ Trans
portation, Czechoslovak Republic, dated ~ May 1946; all rec0I!l!l1ending 
clemency on behalf 0£ the accused. 

5. Accused has been in the military service as enlisted man., warrant 
o££icer and officer since September 1935. He was al'lal'ded the Bronze Star 
Medal for servioe in Europe. 

6. I recommend that the findings 0£ guilty of Specifications 3 and 4 
0£ Charge I be disapproved, that the sentence be confirmed but that the peri
od of confinement is reduced to three (3) years and that the sentence as thus 
modii'ied be carried into execution. I also recommend that a United States 
Disciplinar.r Barracks be designated as the place of confinement. 

3 
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?. Inclosed is a form of action designed to carry the foregoing 
recommendation into effect, should such action meet with your approval. 

2 Incls 
l - Re cord of trial-
2 - Form o! action 

( GCMO 254, 8 ~~C 1946). 
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TEClTAS H. G.IBEN 
Eajor General, 
The Judge Advocate General 
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WAR IEPAR'll,1ENT 
In the ot'.fice of '!he Judge Advocate General 

Washington, D. c • 
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JAGH - CM 302963 3 OCT 1846 

UNITED STATES 

v. 

First Lieutenant OSCAR M. 
KIMBROUGH (0-406854), Coast 
Artillery Corps 

) 
) 
) 
) 
) 
) 
) 

C~OR BASE SE CTI ON 

Trial by G.C.M., convened au 
Liege, Belgium, lO and 11 Sep
tember 1945. Dismissal and 
total rorfeiture 

-------------
. OPINION 01· the BOARD OF mmw 

HOTIBNS'.IEIN, SOLF' and SCHWAGER, Judge Advocates ---------------
l. The Board 01· Review has examined the record o£ trla.l. in the case 

of the oHicer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 8oth Article of War. 

Specification: In that Major OSCAR L. YOUNG, First Lieutenant OSCAR 
M. KIMBROUGH, Master Sergeanu Millard R. Bowman, First Sergeant 
William Dalmau· and Technician Grade IV Lawrence E. Willis, 563d 
Antiaircraft Artillery Automatic Weapons Bat1:.alion (Mobile), 
acting jointly ana in pursuance of a common intent, ctid, at 
Liege, Belgium, on or about lb July 1945, 'Wl'ongfully- and unlaw
fully sell and dispose 01· the following captured property of 
the United States, namely: one truck, passenger bus, capacity 
approximately thirty rive (35) passengers, dies~l-engined., oody 
manufactured by Grari' and Gri.£1·, six. wheels, for the sum of One 
HU.ndred and Twenty Thousand (120,000)Belgian Francs, of uhe 
equivalent value o£ about Twenty Eight Hundred Dollars ($2800), 
thereby- receiving as profiu 1:.0 themselves the sum of Twenty 
Eignt Hundred Dollars ($2800). 

Before entering a pJ.ea to lihe general issue, accused moved to sever on the 
grounds that his derense -was antagonistic to 1:.hat of Major Young, another 
accused in ~he joint ~rial, and further that he intendea 10 calJ. other ac-
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cused as witnesses in his de1·ense. The .1.aw member, suoject to objection, 
denied. 1,he moi.ion (R 6). Accused then p.1.eaded not guilty to, and was found . 
guilty or, the Charee and Specil'ication. No evidence of any previous convic
tion was introduced. He was sentenced to dismissal, total forfeiture, and 
confinement at hard labor for one year. The reviewing authority on 1 October 
1945, approved the sentence. Thereafter on 20 November 1945, the reviewing 
authority 'Withdrew his previous ac~ion, approved the sentence but remitted 
the confiner.1ent, and forwarded the record of trial for action under Article 
of \"far 48. · 

3. The evidence for the prosecution shows the accused was a member of 
the 563d Antiaircraft Artillery Automatic Weapons Battalion (R 27). Some-
time in June 1945 the battalion comr:1ander of the 563d .Antiaircraft Artillery· 
Automatic Weapons Battalion (:Mobile), acquired a bus from a Displaced Persons· 
Camp Number 44, located in Coblentz, Germany (R 133, 147-149, 151). The 
battalion cOimUander, orally directed a warrant officer of his command to 
pick the bus up at the Displaced Persons Camp, and on the 17th June 1945 the 
bus was driven from the Displaced Persons Camp to Wildberg, Gennany and then 
to Liege, Belgium (R 147, 148). It was a camouflaged bus seating some thirty
five persons and was marked on the right sid1;1 'With a German eagle .and swastika 
(R 72). It was the same bus that was in a civilian garage in Liege, Belgium 
at the time or the trial (R 73). The bus was described by a German prisoner 
of war, who was familiar with German buses, as having a Diesel powered Uer
cedes engine, and a seating capacity of thirty-three, manufactured by 
Graefinstift, Vienna, a type used by- the German Government for postal operations 
and not one used by civilian bus companies (R 36-38). The bus remained in the 
battalion motor pool in Liege, Belgium from about 17 June to about 16 July. 
1945 (R 162). In the morning of 16 July 1945 a Sergeant Bowman and a Ser-
geant Willis placed a t~ chain on the bus and were about to·tow the bus 
away when the accused came up and started to talk to them and they unhooked 
the chain, parked the truck and left the bus there (R 41). At noon of that 
same day Serge3.Ilt Willis remained as CQ in the motor pool and the bus disap
peared from the ·motor pool during the noon hour (R 41). on 16 July 1945 a 
civilian, one Eugena Vigneron paid 120,000 francs to Sergeant Dalmau for a 
bus (n. 12, 13). At the time of the trial the bus was still in the civilian . 
garage and it was in this garage when the civilian paid the 120,000 francs 
(R 14). The accused made the following voluntary extra-judicial ~tatement: 

"About three days after we moved to Liege, Belgium, WOJG 
Offstein brought a German bus into the battalion motor pool. 
I immediately approached Lt. Col. Chambers and Major Young and 
asked them -what disposition I should make of the bus. They 
told me to try to get a registration number for it. 'When I 
found that was impossible Lt. Col. Chambers told me to turn it 
in to Ordnance he~ in Liege. The Ordnance in Liege was not 
authorized to accept the bus. One day soon after, while trying' 
to get more information about an Ordnance Collecting Point, 
Major Young, Executive Officer, 563d J.AA AW Bn came to the 
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motor pool. The conversation drifted aroung to how much civilian 
vehicles 11ere being sold for on tba black market. Major Young 
then said, 1Let 1 s sell the bus 1 ., or wor<;is to that effect. At the 
t:iJlle I thought he was joking. A few minutes later I noticed a 
civilian man and wanan looking the bus over. The woman walked 
over to Major Young and I and asked if it would be possible to 
buy the bus. Major Young said it would be p9ssible •• The lady 
then offered us 5Q.,OOO francs £or the bus and ,re .refused. The 
man came up and joined the conversation. He offered us 80,000 
francs for the bus. Nothing was settled about acy- sale. The 
man and woman invited us to their home at a future date a.nd -we . 
accepted. ***we told the civilians we liad been offered 
100.,000 francs for the bus. They told us about losing all 
their buses to the Cermans .and now couldn 1t afford to p;q more 
than 80.,000 francs. I made the remark that since they had lost 
so much I would gladly give them the bus just to get rid of it. 
* * * The civilian woman came back to the motor pool several 
times during the next few "Weeks looking for Major Young or m:,
self. * * * 1Jhen M/Sgt. Bowman returned from the delivery he 
told ma he would give Tec/4 Willis 5000 francs and I agreed to 
give Tec/4 Willis 10.,000 francs from Major Young and I. Then 
M/Sgt. Bo'Wllla!l and I -went to "I)n Battery motor pool and on the 
way M/Sgt. Bowman gave me 50.,000 francs as the officers share. 
The same evening I gave Major Young 25.,000 francs in m:, quarters 
* * *'' (R 113, 126). 

It was stipulated that 120.,000 francs as set forth in the ·specification 
are of an equivalent value or·· about 2800 American dollars (R 113). The ac
cused was identified by one Chislaine Brou:wers, a civilian, as being one of 
the·persons she conversed with about the sale of a bus in Liege., Belgium (R 
54, 55). . 

The accused was called as a witness for the prosecution (R 114). Upon 
objec~ion by defense counsel., the trial judge advocate withdrew the call 
for Lieutenant Kimbrough. The law member ordered the call for accused 
stricken from the record (R 115). 

4. In behalf of the accused it was shown that an attempt was made to 
turn the bus into Ordnance., but such attempt was unsuccessful (R 154). As 
long as the bus was in the motor pool, no work was performed on it (R 162). 
'.Ihe battalion commander inquired of Sergeant BO'Mna.Il as to 'When he l'laS goine 
to get rid of the bus and was advised that he was go::l.ng to junk it the next 
day. When the colonel was told that Ordnc!,nce would not accept the bus, he 
said., "Sell the damn thing" (R 144., 146). The battalion commander admitted 
having had a conversation l'lith Sergeant BO'i'mlBJ1 in which Sergeant Bowman ad
vised him that Ordnance would not take the bus., but s~ated further that he 
could not be positive about any other conversation about the bus (R 136). 
The battalion camnander stated that the accused has always given superior 
service as the battalion motor transport officer since JO April 1945 (R 133). 
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A captain of the battalion stated that he would be glad to have Lieutenant 
Kimbrough in his outfit ·anytime and further stated "There isn•t one officer 
or man Tlho would not trust their life with Lieutenant Kimbrough" {R 158). 
It was stipulated that any member of _the battalion who might be called as 

. to his reputation, character and so forth - would testify that it was of 
the very best (R 163). 

5. As noted above, prior to pleading to the general issue, the ac
cused made a motion to sever 'Which was denied by the court (R 6). In sup
port of his motion individual defense counsel for accused stated in part: 

"***Counsel for the accused, Lieutenant Kimbrough*** 
announces that he intents to call in his defense, the other ac
cused now present,*** the defenses are necessarily antagonistic, 
that he must rely in his defense upon the presence of a senior 
officer, at the time the conspiracy is alleged to have happened, 
and £or that reason-cannot proceed in his defense 'Without also 
prosecuting the accused, Major Young.11 

Proper grounds for a motion to sever as stated in paragraph 71 b, 
Manual for Courts-:Jartial, 1928 {Cor. 4-20-43) are: 

"* * * that the mover desires to avail himself on his 
trial of the testimony of one or more of his coaccused, or 
of the testimony of the wife of one; or that a defense of 
another accused is antagonistic to his own; or that the evi-

, dance as to them will in some manner prejudice his defense.• 

In the opinion of the Board 01' Review it was error to decy the motion 
to sever, since it appeared that Lieutenant Kimbrough 1a defense was predi
cated on the greater guilt of llajor Young, a coaccused. In effect it was 
his intention to be cane a prosecutor of Major Young,' whose substantial 
rights would_have been prejudiced by the court 1 s ruling (CM 194997, Elberson, 
Allen, Hughes anci Kozo, 2 BR 173; Dig Op, JAG 1912-40, Sec 395, (49)). How
ever the court's ruling did not injuriously affect the substantial rights of 
Lieutenant Kimbrough, particularly in view of the fact that· a nolle prose qui 
was subsequently entered as to Major Young (R 116). 

6. During the course of the trial the accused iras called as a witness 
for the prosecuUon. The record of trial reveals the following preliminary
proceedings a 

"Prosecutions 1he prosecuuion at this time· calls as its 
next witness., -Lieutenant Kimbrough, arid requests that the court 
at this .time warn him of' his rights to take the stand or not 
take the stand., for the prosecution. Further, I would like.to 
call the court's attention to page 117, Manual for Courts-Martial, 
und&r paragraph£, the last sentence of that paragraph. 

4 

http:Young.11


\ 

( '.J.he Law Hember referred to the above reference in the Manual 
for Courts-Martial). 

Law Member: That is not the point. 

Capt. Winn: May it please the court, the accused would like 
to have his rights expla.1ned to him by the Law Member of the court, 
in answer to the request by the trial judge advocate. 

Law :Member·: Lieutenant Kimbrough, as the accused in this case, 
you have a right to do one of three things. First, you may take the 
stand and be sworn like any other witness. If you do that, you may 
be fully cross-examined on your testimony, both by the Trial Judge 
Advocate and by the members of the court. '!'heir cross-examination 
can cover not only the particular 1·acts concerning which you have 
testified, but can also cover other faci.s -which may relate in any 
way to the question of your guilt or innocence of the specific of
fense concerning -which you have testified. Second, you may make an 
unsworn statement. This unsworn statement may be made by you or by 
your counsel., and it may ue either oral or in writing. Such an un
sworn statement is not evidence; you cannot be cross-e:ir..amined on it 
and it is entitled only to such consideration as the court sees fit 
to give it. In the third place, you have a right to remain silent, 
to say nothing at all. You have a perfect right to do this if you 
wish; and if you do so, the .fact that you stand on your legal rights 
and do not take the witness stand yourself or make any sworn state
ments, will not count against you in any way with the court. It 
will not be considered by the court as an admission that you are 
guilty, nor can it be commented on in any way by the -Trial Judge 
Advocate in addressing the court. It is your legal right to remain 
silent if you wish to. Do you thoroughly understand "What I have 
just told you? 

Lt. Kimbrough2 Yes, sir. 

Law Member: Take time to consult l'dth your counsel and tell 
the court "What you want to do. You may do· three things. First, 
you may take the stand as a sworn witness and be subject t~ corss
examination. Second, you ·rr.a.y make an unsworn statement and in that 
respect, you will not be subject to cross-examination,. but also, , 

· anything you say in that unsworn statement Yd.ll not, of course, be 
given as much weight as if it 1'181"8 a sworn statement. Third, you . 
may elect to remain silent. You have a right under the Manual for· 
Courts-Martial to remain silent and not make anr statement at all. 
If you elect to remain silent, it Yd.ll not be considered against 
you in court. The court cannot consider that in its deliveration. 
Take time and talk ·'1¥ith your. counsel. 
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(The accused, Lieutenant Kimbrough, conferred with the 
defense counsels). 

I 

capt. J'{inn: At this time, the defense asks for a two or 
three minute recess while we consider. 

President: The court will recess for five minutes. 

The court then at 1345 took a recess until 1350, at which 
hour the personnel 01· the court, prosecution and defense, the 
five accused and the reporter resumed their seats. The two 
interpreters ,Yere also present. 

· Capt. 'Winn: If it please the court, the prosecution has 
called the accused, Lieutenant Kirabrough, to take the stand. 
The defense, after the witness was instructed, requested a re-
cess from the court, at which time the proposition was discussed 
as to how the accused should be adviced. During that. recess it 
is the opinion, consulted with authorities, it is now the opin-
ion of all counsel that the accused is, at his own request but 
not otherwise, a competent witnes~. I aI!l now quoting from para
graph 120£, page 125, l.fanual for Courts-Martial, United A:rnr;f, 1928. 
It appears in the second paragraph of that page,· 1 the accused at 
his request, but not otherwise'---therefore, as chief counsel for 
the defence I state to the court that this witness is not competent 
to testify -when called by the prosecution. For further informing 
the court, I quote the same page 125, in the third paragraph there
of-1one of two or more persons concerned in an offense is always 
competent t~ testify, whether he be tried jointly or separately, 
and -whether he be called for the prosecut~on or for the defense; 
except that he can not, if on trial himseli", be called except 
upon his OYlll request, and if not on trial himself he may assert 
his privilege not to incriminate himself'. I, therefore, move 
that this witness cannot be called by the prosecution to testify, 
except at his own request. 

Prosecution: And if the court pleases, the trial judge ad
vocate at this time agreed lYholeheartedly with the defense and 
requests that the original calling of Lieutenant Kimbrough be 
withdrawn and requests the court to attempt to wipe it from its 
memory, and the prosecution at this time withdraws its request 
for Lieutenant Kimbrough to testify. 

Law Member: Since it has been withdrawn, there is nothing 
before the court to decide. The court takes no p·resumption of 
any kind from the fact that the call was made, or that there was 
no test:u:iony. In other words, it is as though it had never hap
pened. Everything, including the call, is stricken from the 
record. 11 (R 114-115). 
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"Whereas it was error to call Lieutenant Kimbrough as a witness 1·or the 
prosecution without his consent and to put him on his election to assert 
his privilege under Article of War 24 (Cll ET0 2297, Loper and Johnson), 
nevertheless, the l'l:i.thdrawal of the call by the trial judge advocate, and 
the law member's subsequent instruction that the call be stricken from the 
record and that no presumption or inference would be made as a result of 
accused's failure to testify, effectively cured the error insofar as ac
cused's substantial: rights 1Vere affected trareby. 

7. Accused stands convicted of a Specification and ~barge laid under 
Article of liar 80, alleging that he, in c'onjunctioo with other named per
sons, l'II'ongfully and unlawfully sold and disposed of a particula.rly des
cribed bus, captured property of the United States, whereby they received 
as profit to themselves 120,000 Bel-gium francs of an exchange value of 
about $2800.00. 

The provisions of Article of War 80 are not discussed in the :!!.anual 
for Courts-Martial, 1928, but in the 1921 edition a useful discussion is 
found. Therein it is. pointed out that this article is broader than Article 
of War 79 in that Article of War 80 protects abandoned as well as captured 
property and private as mll as public captured or abandoned property. 
With respect to the provisions relating .to dealing in captured or abandoned 
property, the 1921 edition states: 1 

11This portion of the article addresses itself to several· 
specific acts of 'W!"ongful dealings ·and looks especially to cases 
where, instead of appropria~ing the property to his 019Il use in 
kind, the accused in any other way deals with it to advantage. 
The article prohibits receipt as well as disposition of captured 
or abandoned property by barter, gift, pledge, lease, or loan. 
It lies against the destruction or abandonment of such property 
if any of these acts are done in the receipt or expectation of 
profit, benefit, or advantage to the actor or to any other person 
directly or indirectly connected 'With himself. 1'he expectation 
of profit need not be founded on contract;· it is enough if the 
prohibited act be done for the purpose, or in hope, of benefit 
or.advantage, pecuniary or otherwise." (MC!.!, 1921, par 430, p 
387). 

The elements of proof are stated as.follows: 

"(a) That the accused has disposed of, dealt ill, received, 
etc., certain public or private captured-or abandoned property. 

(b) That by so ding the accused received or expected sane 
profit or advantage to himself or to a certain person connected 
in a certain manner with himself." (MOJ, 1921, par 430, pp 387, 
388). 
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'.Lhe necessary elements of proof have been well established by com
petent testimony and accused's extra-judicial confession, which was pro
perly admitted in evidence. 

The defense contended that the proof did not establish that the bus 
was captured enemy equipment. In the opinion of' the Board of Review there 
is ample evidence from which the court could reasonably infer that the bus 
in question was captured enemy property. It was a bus of the type commonly 
used by the German Government, painted in German military camouflage colors, 
and was marked Yd.th the eagle and sYra.stika symbols of the Nazi Government. 
It was received in Coblentz, Germany from another Alnerican A.rnry unit by the 
organization of which accused was a member. ·1'he facts are capable of no 
other logical interpretation but that the bus was ncaptured property or the 
united states 11 within the scope of Article of War So, and the lam of war. 

The accused also .raised as a defense the alleged order of his battalion 
commander, to sell the bus (R 129, 143-146). The battalion commander did 
not specifically recall the entire conversation in 1'/hich the alleged order 
was supposed to have been made. He vra.s not, however, spe ci1'icalJ.y asked 
whether such an order was given. ',1n'lether the court believed that such an 
order was issued is immaterial in this case. Such an order could not pos
sibly cause a reasonable officer to believe that it was a legal order or 
authorization for appropriating the property for personal profit. 

Accordingly, the record of trial sustains the finding of guilty of 
the Charge and Specification and the sentence. 

8. 'l'he members of the court which tried the accused have recommended 
clemency on his behalf, basing their recommendation upon the excellenu 
citizenship, character, and reputation of the accused prior to service in 
the A:r:rrry, and upon his service since being commiss'ioned as an of1'icer in 
the Army- of the United States. The trial judge advocate also recommended 
clemency in behalf of the accused, stating that the accused has been very 

· coopera'tive throughout the inves'tiga'tion and trial. Nineteen orficers and 
twen~y-four enlis~ed men of accused's organization have submi'tted statements 
at'testing the character and integrity of the officer. By letter dated 20 
November 1945, addreissed to the Cornmanaing General, Uni'ted States Forces, 
European Theater, the reviP,wing autnority reco1I1.ended clemency stating: 

111 have renitted the confinement im~osed upon Lt. 
Kimbrough and I recommend that the sentence to dismissal 
and total forfeiture be mitigated to a tsoo fine * * *•" 

The reviewipg authority based his recommenaation upon the circumstances 
heretofore enumerated, 'Which were brought to his attention. (Attached 
to the re cord of trial.) 
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9. The records of the War Department show that accused is 27 years of 
age and unmarried. He was commissioned a second lieutenant, Coast Artil
lery, National Guard of the United States on 6 January 1941, and entered 
active duty on that date. He was promoted to first lieutenant on 2 July 
1942. He served in Alaska fran ll August l94l to ll June 1943 and has 
served in Europe since 23 October 1944. He participated in the following 
campaigns: Battle of ileutains, Dutch Harbor Attack, .Ardennes Rhineland, 
and Central E:uropa •. His civilian occupation was a Junior High School 
teacher. 

10. The court was legally constituted and had jurisdiction over the 
person and the offense. No errors injuriously affecting the substantial 
rights of accused 'W'8re committed during the trial. In the opinion of the 
Board of Review the record of trial is legally sufficient to support the 
.findings of guilty and the sentence and to warrant confirmation of the 
sentence. Dismissal is authorized upon conviction of a violation of Article 
of rfar 80. 

Jlll,;f).,..,, .... ·~ ......... $;--Ju-'4_~----~· Judge Advocate ffe- , 

., _tfh_· _6_itc_:11-_. ~-~---t,_f__.4"""'-~+: __ _,, Judge Advocate 

______ ~_~_t_ea_v~e ___ --7. Judge Advocate 
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JAGH - CU 302963 

WD, JAGO, Washington 25, n. c. 

TO: The Under Secretary of War 

1st Ind 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record of tnal and opinion 
of the Board of Review in the case of First Lieutenant Oscar M. Kimbrough 
{0-406854), Coast Artillery Corps. 

2. Upon trial by general court-martial this officer lra.S tried joint
ly with three enlisted men and found guilty- of unlawfully selling and dis
posing of a passenger bus, captured proJ)Elrty of the United states, and 
receiving money as personal profit, in violation of .Article of \'far 80 (Chg 
and Spec). No erldence of previous convictions was introduced. He was 
sentenced to dismissal, forfeiture of all pay and allmrances due or to 
become due and confinement at hard labor for one year. On l October 1945, 
the reviewing authority approved the sentence. Thereafter, on 20 November 
1945, the revie'W'i.ng authority withdrew his previous action, approved the 
sentence, but remitted the confinement, and forwarded the record of trial 
for action under Article of "3-r 48. 

, 
3. A summary of the evidence may be found in the accompanying opin

ion of the Board of Review. The Board is of the opinion that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence. I concur in that opinion. 

The accused was the motor officer of the 563rd Antiaircraft Artillery 
Autc.watic 'D:!apons Battalion, stationed at Liege, Belgium. Sometime in 
June 1945 the battalion raceiwd from another .AJnerican unit stationed at 
Coblentz, Germany-, a bus of German manufacture, painted with Ge~ military
camoufia:e colors and bearing the swastika and eagle insignia of the Nazi 
Gowrnment. It l'las a bus of a type used by the German Postal Sernce prior 
to the war, and not used by civilian bus companies. Accused's organization 
had no use for the bus at Liege and made efforts. to dispose of it by turn
lng it in to Ordnance. The battalion commander had told the motor sergeant 
to get rid of the bus and llhen told that Ordnance would not accept it is 
alleged to have saici "Sell the damn thing". 0:1 16 July .1.945 two of the co
accused, enlisted men, moved the bus to a civilian garage and received· 
.120,000 Belgian fl-ancs f'ran Eu~ne Vigneron, a civilian. The accused made 

. a voluntar,- extra-judicial statement admitting that he participated in the 
negotiations leading up to the sale of the vehicle" and that he received 
.:!5,000 :francs s.s his share of the proceeds. 

4. The members of the court which tried the accused recO!llmended clem
ency on his behalf, basing their reccmmendation upon the excellent citizen
ship, character, and reputation or the accused prior to service in the ArmY, 
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and upon his servioe since being commissioned as an officer in the A;rmy' of 
the United States. The trial judge advocate also reconmended clemency in 
behalf of the accused, stating that the accused had been cooperative through
out the investigation and trial. Nineteen onicers and tirenty--four enlisted 
men of accused's organization sutmitted statements attesting to the good 
character and integrity- of the officer. By letter dated 20 November 1945, 
addressed to the Ca:unanding General, United States Forces, European Theater, 
the reviewing authority stated that he had remitted· the confinement and 
recommended that the sentence be mitigated to a $500 fine. 

The three enlisted co-accused "Were sentenced to dishonorable discharge, 
total forfeiture and confinement at haJ:d labor for one year. However on 20 
November the unexecuted portion of the sentences adjudged against the en
listed men was remitted. 

5. I recommend that the eentence as approved by the revie'Wing authority 
be confirmed, but in view of all the circumstances and the recanmendations 
for clemency, that it be suspended. 

6. Inclosed is a £om of action designed to ·can-y the above recanmen
dation into effect, should such recamnendation meet nth your approval. 

2 Incls 
l - Rscord of trial 
2 - Fonn of action 

-------------
( G.C.M.O. 334, Jl get 1946). 

2 

THOMAS H. Glm:N 
Major General 
The Judge Advocate General 





~:rAR DEPARTilENT. 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington 25, D. c~ 

SPJGH - CM 302964 

UNITED STATES XII TACTICAL AIR C0!1'.AND 

,~247) 

v. 

First Lieutenant YvILLIAM H. 
STRICKLAND (0-576428), Air 
Corps. 

) 
) 
) 
) 
) 
) 
) 

Trial by G; C.H., convened at 
Headquarters, XII Tactical Air 
Command, APO 374, United State~ 
Arrrry, 5 January 1946. Disr.dssal, 
and c.onfimment for two (2) years. 

-------------------OPINION of the BOA.FID OF ffiVIEW 
TAPPY; STERN and TIBVET~, Judge Advocates. 

-
1. The Board of Review has eX8.mined the record of trial in the case 

of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The· accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation of the 94th Article of War. 

Specification 1: In that First Lieutenant William H~ Strick-
land, Headquarters, XII Tactical Air Command, did, ·in the 
European Theater of Operations, on or about 31 December 
1943, make a claim against the United States by presenting 
to First Lieutenant Clarence· Hutson, a finance officer of 
the United States duly authorized to pay such claims, his 
pay and allowance account in the amount of $132.40 for 
pay and allowances, which claim was false and frau~ulent 

· in that there was due and owing to the said First tie.uten
ant Willi.am H. Strickland for pay and allowances only the 
sum of t'72.40 and v,as then known by the said First Lieu
tenant William H. Strickland to be false and fraudulent. 

~pecification 2: (Findings of not guilty). 

Specification 3: In that * * *, did in the European Theater 
of Operations, on or about 31 January 1944, r.ake a claim 
against the United States by presenting to captain J. L. 
Fortier, a finance officer of the United States, duly · 
authorized _to pay such claims, his pay and alloviance account 
in the amount of ~6.60 for pay and allowances, which claim 
was -f'alse and fraudulent in that there was due and ovd.fl$ 
to the said First Lieutenant William H. Stricld.and for 
pay and allowances only the sum of $16.60 and was then 
kno'Wil by the said First Lieutenant ffl.lliam H. Strickland 
to be false and fraudulent. 
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Spec:tfication 4: In that * * *, did, in the European Theater 
of Operations, on or ab.out 5 February 1944, make a c:J_aim 
against the United states by presentinz to Ca9tain v. G. 
Schlink, a finance officer of the United states duly 

·authorfzed to pay such claims, his 9ay and allowance account 
in the amount of C6o.oo for pay and allowances, which claim 
was false and fraudulent in that the United states was not 
indebted to the said First Lieutenant 1/[illiam H. Strick
land and was then la:ovm · by the said First Lieutenant Wil
liam H. Strickland to be false and .fraudulent. 

Specification 5: In that * * * did, in the European Theater 
of Operations, on or about 29 February 1944, make a claim 

.against the United States by presenting to First Lieutenant 
J. L. Fortier, a finance officer of the United States duly 
authorized to pay- such claims, his pay and alloviance account 
in the amount of el'.3J.80 for pay and allowances, which clai.J:l 
was false and .f'raudulent in that there was due and owing 
to the said First Lieutenant \\'l.lliam H. Strickland £or pay
and 'all~ces only the sum Qi' t;J.J.80 and .was then !mown 
by the said First Lieutenant William H. Strickland to be 
false and .f'raudul.ent. · 

Specifications (>..47, inclusive: · . 

Note: Specifications 6 through 47, inclusive, are identical 
in form with Specification 4 except as to date, amount . 
of each claim and .finance o.f'.ficers to whom said claims 
wpre presented. The variations are as follows: 

§.I?!£. 

6 
7 
8 
9 

10 
ll 
12 
13 
l4 
15 
16 
17 
18 
19 
20 
21 
22 
23 

Date 

9 Mar 44 
23 Mar 44 
31 !Jar 44 

5 Apr 44 
12 Apr 44 
30 Apr 44 
10 J.ray·44 
31 Eay 44 
12 Jun 44 
30 Jun 44 

6 Jul 44 
ll Jul 44 
22 Jul 44 
31 Jul 44 
17 Aug 44 
22 Aug 44 
29 Aug 44 
31 Aug 44 

Amount 

$ 75.00 
$ 75.00 
$ 46.85 
$ 60.00 
$ 55.00 
$ 93.28 
$ so.co 
$ 71.19 
t.100.00 
b168.5J 
n 60.00 
!j 60.00 
s so.co 
~ 98.69 
e120.oo 
$ 50.00 
~~100.00 
$ 49.93 

-2-

Finance Officer 

Capt. J. L Fortier 
Haj. R. K. .Andrews 
1st Lt. S. R. Mann 
1st Lt. Clarence Hutson 
1st Lt. Vf. Lax 
1st Lt. s. R. Mann 
Capt. B. P. Keuper 
1st.Lt.· J.B. Baucum 
Haj. James D. Boland 
1st Lt. D. u. Pepper 
?!.aj. James D. Boland 
1st Lt. D. li:. Pepper 
Maj. James D. Boland 
Ca.pt; iV'. H. QtBrien 
Haj. D. B. Conley 
Maj. s. R. Gerard 
Maj. B. P. Keuper 

C Lt. Col •• C. Neely 
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~- ~ Amount. Finance Officer 
(249) 

24 10 Sep 44 $100.00 capt. A. J. Carlson 
25 15 Sep 44 100.00 Maj. w. o. Green 
26 18 Sep !+4. 100.00 Maj. J. B. Monk, Jr •. 
27 30 Sep 44. _ 95.28 Maj. J. L. McKenzie 
28· 8 Oct 44 100.00 ·Maj. L. H. Van Horne 
29 16 Oct 44 100.00 l!a:j. A. A. Amunrud 
.30 27 Oct 44· · 100.00 Capt. A. A. Saitta 
31 31 Oct 44 54.93 · l~j. c. Y. Andrews 
·32 10 NOV 44 90.00 Maj. Robert E. O1Dea 
33 15 Nov 44 100.00 Maj. E. H. Andrew 
34 18 Nov 44 120.00 Capt. D. M. Pepper 
35 28 Nov 44 so.co capt. w. n. O'Brien 
36 30 Nov 44 103.54 Capt. W. H. O1Brien 
37 ;21 Dec 44 - so.co Capt. M. Campell 
38 26 ~c 44 . 50~00 Lt.Col. Chas. s. McCormick,Jr • 
39 29 Dec 44 100.00 :U..aj. s. R. Gerard 
40 31 Dec 44 47.40 Capt. D. M. Pepper 

. ,41 31 Jan 45 146.68 Maj. c. M. Andrews. 
42 . 14 Feb 45 80.00 Maj. J.P. Boliva 
43 28 Feb 45 62~,48 Maj. G. R. Clark 
44 3 Mar 45· 50.00 Lt. Col. W.J. Fabritius 
45 6 Mar 4S so.co · Lt. Col.W.J. Fabritius 

. 46 10 Mar 45 120.00 llaj. H. C • .Amick 
47 30 Mar 45 ·_50.00 Maj. G. R. Clark 

CHARCE II: Violation of' the _9Sth Article of 'ar 
·-· 

' Specification ls In that * * *, with intent to def'raud the 
Unii:4d States, did, in tb.e European Theater of operations, 

· on or about 31 December 194:3, unlawf'ull:r pretend to First 
Lieutenant Clare~~ Hutson, a finance otf'icer of' the United 
States, that bi was entit~d to pay and allowances in the 
amount of' Sl.32.40, wll knowing that said p•tenses 119:n, 
f'alse in that there was.· due. and owing to the said First 
Lieutemmt 'W'llliam H. str:f.ckla.m for pay and _allowances 
only the sum of $72.40 ·am b)" means thereof did wrong.ful.ly
and .f'rauduleiltl.y obtain .f'rom .the United States., through the 
said First Lieutenant Clarance Hutson., its lawfully author
ized finance o.f'.f'icer., overpayment in the sum of $60.00 • 

. Specification 21 (Findings of' not guilty). 

Specification 31 In ·that * * *, did in the European Theater of'. 
Operations, on or about .'.31 Januar,. 1944, unlaw.f'ully pretend 
to Captain J. L. F~tier, a tinance of'ficer of' the United 
states, that he 11&S entitled to pay and allonancea 1n the 
amount at $76.60, -n· knowing that said pretenses •re 
.raise 1n that there was due am owing to the said First Lieu-. 
tenant \11.JJ1am H. Strickland._.f'or pay and allo-wances only· the 

_ sum o.f' $16 .• 60 and by' mans thereof' did wrongfully and 

-3-
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fraudulently obtain frora the United States, through the-. 
said Captain J. L. Fortier, its lawfully authorized fin
ance officer, overpayment in the sum of ~60.00. 

Spe cificatio:ri 4: In that * * -:~, with intert ·to defraud the 
United States, did, in the European Theater of Operations, 
on or about 5 February 1944, unlawfully pretend to Captain 
v. G. Schlink, a finance officer of the United States, .that 
he Tias entitled to pay and allov.ra.nces in the amount of . 
f:60.00 well knowing that said pretenses were false in that 
the Unit:id States wa.s not indebted to the said First Lieu
tenant 1·:illiam H. Strickland, and by r.ieans thereof did 
wrongfully and fraudulently obtain from the United States, 
through the said Captain v. G. Schlink, its lawfully 
authorized fL~ance officer, the sum of t6o.oo. 

Specification 5: In that***, with intent to defraud the 
United States, di,d, in the European Theater of Operations, 
on or about 29 February 1944, unlawfully pretend to First 
Lieutenant J. L. Fortier, a finance officer of the United 
States, that he Yias entitled to pay and allowances in the 
amount of tl33.SO, Yiell knowing that said pretenses T:ere 
false, in that there was due and owing to the said First 
Lieutenant William H. Stricklarxifor pay and allowances only 
the sum of ~13~80 and_by means thereof did wrongfully m.d 
fraudulently obtain from the United States, through the 
said First Lieutenant J. L. Fortier, its lawfully authorizeq 
finance officer, overpayments in the sum of $120.00. 

Note: Specifications 6 through 47 are identical in form with 
Specification 4 except as to date, a.uount and finance 

_ officer to whom said clairls. were presented. Each of 
trese Specifications covers the transaction set forth 
in the similarly numbered Specification of Charge I. 

. . 
After accused was informed of his right to plead tre Statute of Limitations 
in bar of trial as to Specification 1 of Charge II, he waived said right 
through defense counsel an:i pleaded not guiltyto all Charge~·and Specifi
cations. He was found not guilty of Specifications 2 of Charges I and II 
and guilty of all other Specific~tions and of both Charges. No eviaence 
of any previous conviction was introduced. He was sentenced to dismissal,· 
total forfeitures and confinement for five (5) years. The reviewing 
authority approved only so much of the sentence as provided for dismissal, 
total forfeitures and confinement for two (2) years and forwarded the record 
of trial for action under Article of War 48. · 

3. The prosecution introduced in evidence photostatic copies of 
forty-eight Fey- and Allowances Accounts certified by the Chief Clerk of the 
General Accounting Office as true copies of the official documents on file 
in that office (R,32; Pros. Exs. 1, 1A and 2 through 47, inclusive). It 
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was stipulated that the signature "William H. StrickJ.endtt appearing on each 
of said docunents was the dgnature · of accused, that the transactions re
ferred to in each and ever;y,;SpecUication· occurred in the European Theater 
of Operations and that the finance offic;er referred to in each is a finance 
officer of the United States, law.fully .authorized to pay the type of claim 
stated therein (R.40,45; Pros. Ex. 52). The documents show that the amounts 
clti.med therein Yrere paid by the finance officers referred to in the several 
Specifications and that in each instance accused received in cash the net 
balance claimed by him. Thirty-three of the vouchers represented partial 
payment·claims made by: accused and fifteen were monthly pay and allowance 
claims subt:ii tted by him during the period from Tocember 1943 to February 
1945, inclusive. Each of the fifteen monthly vouchers recite debits in
volving Class N and Class E allot.:ients totallin_g Cl31.80. 

A finance officer, duly qualified as an expert in accounting and audit
ing practices, testified that ha made an analysis.of accused's pay and al
lowance vouchers for the period invoh,..ed and his calculations were received 
in evidence over objection of the defense (R.28,29,35,36; Pros. Ex. 48). 
These calculations show that on 20 D3cember 1943 accused presented a partial 
payment voucher for $60 and received that amount in cash (R.40,41; Pros. 
Ex. lA). On 31 Ie,cember 1943 he presented his pay and allowance voucher 
for t.'fle month of December 1943 in which he claimed a net balance due him of 
;;132.40 and received this amount in cash (Pros. Ex.l). However, he failed 
to debit his account l'li.th the e6o previously received, thereby obtaining 
~132.40 instead of $72,40, the a.mo1.1,I1t due him on that date (R.40). 

f 

On 19 January 1944 he received ~60 by partial payment voucher (Pros. 
Ex.2) and debited this amount when he presented his pay and allowance voucher 
for the month.of January 1944, claiming a mt balance of $76.70. However., 
on 31 January 1944, the date on which the monthly pay and allowance vo'l,lcher 
for January 1944 was presented, he still owed the United States $60 for 
the partial payment receiVQd en 20 Deeember 1943 so that on 31 January 
1944 there was due him $16.6o instead of $76.60 which he claimed and re
ceived (R.42; Pros. Ex. 3). On 5 February 1944 he drew $60 by partial pay
ment voucher (Pros. Ex. 4) although nothing was due him on that date be
cause his then existing indebtedness to the Government ($60) Vias greater 
than the amount of his earmd pay and allowances thus far accrued in the 
month of February 1944 (R. 44). On 29 February 1944 by his pay and allow
ance voucher for that month he made net claim for $l.'D.$Q after deduction 
of Class E and N all:tments plus other deductions but failed to debit his 
account l'li.th either of the two previous $60 partial payments and, accord
ingly, received. $133.80 instead of $13.80 to 'Which he was then entitled. 
As of 29 February 1944 he had been overpaid $120 (R.44; Pros. Ex.5) • . 

Th3reafter accused coniii,ued tQ present partial payment vouchers from 
time to tine and to receive the amounts claimed therein. ·He also submitted 
his monthly pay and allowance vouchers on the last day of each month _am 
in each instance received the net balance claimed. Each time after 29 
February 1944 that accused presented a partiai pay or monthly pay and al
lowance voucher and received the amounts clailtted therein, his indebtedness 
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to the United States was greater than the amount due hir.l for accrued pay 
and allowances, as shuwn by the following table, viz: 

Am 1 t Owed Partiai Pay 
Chg. I Pros. U.S. Before Net Am 1t Deducted By 
S~c. Ex. No. Date Claim Claimed Accused 

6 6 9 Har 44 -~ 120.00 $ 75.00 ~~ ,,, 
7 7 2.3 liar 44 195.00 75.00 
8 8 *.31 Uar 44 270.00 46.85 75.00 (9 Mar· 44) 
9 9 5 Apr 44 195.00 60.00 

lO 10 12 Apr 44 255.00 55.00 
ll 11 *.30 Apr 44 .310.00 9.3.28 55.00 (12 Apr 44) 
l2 l2 10 Hay 44 255.00 80.00 
13 13 *311~ay 44 335.00 71.19 ao.oo (10 May 44) 
14 14 12 Jun 44 255.00 100.00 
15 15 -'i!-.30 Jun 44 .355.00 168.5.3 
16 16 6 Jul 44 .355.00 60.00 
17 17 11 Jul 44 415.00 60.00 
18 18 22 Jul 44 475.00 so.oo 
19 19 *.31 Jul 44 555.00 98.69 60.oo (11 Jul 44) 
20 20 17 Aug 44 495.00 120.00 
21 21 22 Aug 44 615.00 50.00 
22 22 29 Aug 44 665.00 100.00 
2.3 2.3 *.31 Aug 44· ?65.00. 49.93 120.00 (17 Aug 44) 
24 24 10 Sep 44 645.00 100.00 
25 25 15 Sep 44 745.00 100.00 
26 26 1B Sep 44 845.00 100.00 
27 27 *.30 Sep 44 945.00 95.28 50.00 (22 Aug 44) 
28 28 8 Oct 44 895.00 100.00 
29 29 16 Oct·44 995.00 100.00 
JO JO 27 Oct 44 1095.00 . 100.00 
31 Jl *31 Oct 44 1195.00 54.93 100.00 (16 Oct 44) 
32 -.32 10 Nov 44 1095.00 90.00 
.33 33 15 Nov 44 1185.00 100.00 
.34 .34 18 Nov 44 1285.00 120.00 
.35 .35 28 Nov 44 1405.00 50.00 
.36 .36 *.30 Nov 44 1455.00 103.54 50.00 -(28 Nov 44) 
37 37 21 Dec 44 1405.00 50.00 
.38 .38 26 Dec 44 1455.00 50.00 ' .39 .39 29 Dec 44 1505.00 100.00 
40 40 *31 Dec 44 1605.00 47.40 100.00 (29 Dec 44) 
41 41, 31 Jan 45 1505.00 146.68 
42 42 14 Feb 45 1~05.00 80.00 .. 

43 4.3 *2S Feb 45 1585.00 62.48 80.00 (14 Feb 45) 
44 44 3 1.~ar 45 1505.00 50.00 
45 45 6 Mar 45 1555.00 50.00 
46 46 10 Mar 45 1605.00 120.00 
47 47 ,30 t~ar _45 1725.00 50.00 

* - Monthly Pay and Allowance Vouchers 
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After prefennent of Charges, the investigating officer intervie'Vled 
accused and before· discussing the matter infonned him of his rights under 
the 24th Article of War. The investigating officer, at accused's request, 
showed him a transcript of his (accused's) testimony before a Beard of 
Officers on 18 January 1945 and after examining said document, accused 
stated that he did not desire to :make a 11fonnal" statement but that 11 the 
infonnation contained herein will be my statement. I am standing by what 
i~ in tre proceedings of the Board taken on the 18th of January" (R.63-65). 

; This statement was received in evidence over objection of the defense 
(R.67; Pros. EX. 53). Tl"erein accused admitted that he had drawn three 
partial payments of $100 each in the month of Septenber and similar payments 
in the month of October. He kept a record o:f the amounts dravm by him and 
knew that at the end of October he owed approximately t;,Soo. He had no 
knowledge that 11 the first three payments 11 mentioned in a letter from 11the 
Fiscal Director" had not been deducted but as to the remaining payments 
mentioned in said letter he knew there was "something due the Government." 
He had no intention of defrauding the Government and always intended to re
pay the overpayments with money which he had in the bank whenever he ~.s 
notified that he was overdrawn. He believed that he was authorized to over
draw and repay the indebtedness later when infonned by. the Government of the 
amount (Pros. Ex. 53). 

· 4. For the defense evidence in the form of a copy of a receipt was 
introduced to show that accused paid to the Finance Department of the War 

·. Department the stn of $1775.00 on 17 N~vember 1945, said amount being accused's 
indebtedness to the United States for overpayments received by him (R.59; 
Def. Exs. A,B). 

Accused had been in confinement since 27 March 1945 {R.72; Tuf. Ex. C) 
and his conduct as a. prisoner since 1 September 1945 was excellent (R.69). 
A letter of corrnnendation dated 6 !,!arch 1944, purporting to bear the signature 
of accused's commanding officer and expressing appreciation for accused's 
excellent perfonnance of duty in organizing his department was received in 
evidence without· objection (R.76; Def. Ex. n). It was further stipulated 
that the author of Defense Exhibit D, i.!' present, would testify that accused 
perfonned his duties in either an excellent or superior manner between 13 
September 1943 and 31 llarch 1944 and between 15 April 1944 and 22 February 
1945; also that during. the time mentioned his character was beyond reproach 
(R.85; Def. Ex. F). . . 

A certified copy of accuseEi1 s Fenn 66-1 was received in evidence with
out objection (R. 84; D3f. Ex. E). Said form shows that accused arrived 
in tre European Treater of OP3rations on 4 September 1943 811d that he is 
authorized to mar the European, African and I!iddle East ribbon. It further 
shows £our efficiency ratings of superior, three of excellent and two of 
very satisfactory (R.84; Def. Ex. E). 

After accused's rights as a witness were fully explaiood, he elected 
to be sworn and testified that he is 29 years of age and married; that he 
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attended the University of SouthemCalifornia for one year and that he was 
a draftsman in civil life. Fran September 1940 until l.!ay 1942 he served 
in the Royal Canadian Air Force and was discharged to enlist : in the United 
States Army as a sergeant. He attended the Air Corps Administrative School 
as an officer candidate fro:n December 1942 until Uarch 194.3 (R.74,75). 

·with respect to the offenses charged he testified that most of his pay, 
partial and monthly, was dravm while he was absent from his home station on 
inspection toul'.'s (R.77). Upon receiving a letter from 11the Deputy Chief · 
of Staff" inquiring as to h.i.s intentions with respect to his indebtedness to 
the United States, he replied that he had funds on hand at home and would 
pay the overpayment by March 10. He communicated with the local finance 
officer and pending receipt of an itemized account of his indebtedness, wrote 
to his home in January for funds to settle the account. The funds requested 
did not arrive until after accused ·cabled his bank and settlement was finally 
made in November 1945 (R.?8,80). 

Under cross-examina"ttion accused admitted that he had submitted in tm 
European Theater of Operations all the pay vouchers mentioned in the forty-
3even Specifications of both Charges to the finance officers na.~ed therein. 
He identified Prosecution's Exhibits l through 47 as photostatic copies of 
the pay vouchers signed and presented by him from 20 :n:cember 194.3 through 
.30 March 1945. 1'/hile he had no records of the transactions, to the best of 
his knowledge tm re was nothing due him by the Government from 9 1-'.arch 1944 
through .30 J,,Iarch 1945 when he presented the respective vouchers (R.81,~). 

_He further admitted that he drew partial payments after he had been before 
the Board of Officers although at the time of the Board proceedinc:s he was 
indebted to the Government in the sum of about ~1200 (R.82). 

Upon redirect examination accused testified that he had no intention 
of defrauding the Government, that the funds from his monthly Class E allot
ment.swere available and adequate to reimburse the Goverrnnent at any time 
he was notified of the amount of his overpayments. Ih this connection he 
testified as_follows: (R.82). 

11 : • • the facts are as they were presented. The 
pay Nouchers are there, I drew the money, the money was 
at home, and it has been available for repayr.ient ever 
since overpaynent occurred back in 194.3. 11 

Upon re-cross examination accused admitted that in };ovember 1945 he 
received his pay and allowances for t:r.e nonths of l!arch 1945 through !i'ovem
ber 1945 amounting to about $1100, after deduction for Class E and Class N 
allotments and that this sum together with about $6oO which he obtained from 
his bank in ])3troit 1vas applied in satisfaction of his existing indebtedness 
of ~pl775 (R.84). -

5. Defense counsel's objedtion to the receipt in evidence of accused's 
statement to the investigating officer was properly oV'3rruled. 1.\'hi.le the 
voluntary character of the original .statement made before the Board of 
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Offioors vias not established, "i:,he accused reaffirmed and adopted it after 
due and proper warning as to his rights by the investigating officer. The 
investigating- officer was not oblii;,red to inform accused that tre testimony 
given before the Board could not be used against .him because in our opinion 
it was not a confession. - While the statement was a highly inculpa-tory ad
mission against interest, nowhere therein did accused acknowledge guilt of 
the offense _of making a claim against the United states with knowledge that 
it was fraudulent. He stated that he believed he could overdraw and pay 
his indebtedness later and ·that in every other case he knev~ nthe officer 
was informed that he had overdrawn." He further denied any intention of 
defrauding the Government. Thus, the accused did not acknowledge his guilt 
and the statement cannot be considered a confession. It was, however, an 
admission against interest and was - therefore admissable in evidence with
out a showing that it was voluntarily made (Mm, 1928, par. 114~.). 

Objection was made by the defense to the receipt in evidence of the 
chart prepared by the finance officer showing the result of mathematical 
calculations made by him from the forty-eight pay vouchers. It was con
tended that the exhibit was not the best evidence and therefore inadmissable. 
The argument overlooked the exception to the best evidence rule that: 

11*l!-*** where books and papers are voluminous 
a qualified m.tness may summarize and explain the 
facts shovm by such books and papers when they are 
all in court and the opposing counsel has full op
portwrl.ty to cross-examine as to the correctness· 
of the witness I testimoey11 (20 Am. Jr., Evidence, 
sec. 831, p. 698). 

The tabulated statement and summary of the vouchers were properly re
ceived in evidence (11i'harton 1 s Criminal Evidence, 11th ed., soc. 412, 
note 4; state v. Dobry (Ia), 250 'I-N[ 702). 

6. It was clearly sho-wn that on the dates and. at the places alleged 
accused made and presented to the finance office·rs naJ;1ed his partial pay
ment and monthly pay and allowance vouchers and in each instance received 
in cash .the net balance claimed. Starting with his voucher for the month 
of December 1943 he failed to debit amounts which he had previously received 
as partial payments and continued this practice until JO 1rarch 194.5 when 
his indebtedness to the United States by overpayments stood at tl775. In 
each instance where money was drawn on partial payment vnucher or by monthly 
pay and allowance voucher the proof shows that there was either less money· · 
due accused than claimed or nothing at all due.him as alleged in the res
pective Specifications of Vihi.ch accused was found guilty. The·prosecution 1s 
evidence was in no manner contradicted by the defense. Indeed, the accused 
adr.iitted that he presented each of the vouchers and received the amounts 
claimed.- He said, "The facts are as they are presented. The pay vouchers 
are here., I drew the money, the money was at home, and it has been available 
for repayment ever since overpayment--0r.iginally occurred back in 1943." 
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From his testimony given at the trial, it is apparent that accused 
realized he was requesting and receiving money which was not dlJ.e him when 
he presented th8'Se partial and monthly pay and allmmnce vouchers. l:e ad
mitted that he knew he was indebted to tho United States but souiht to 
exculpate himself by stating that he believed he could overdraw and reim
burse the Government later. Yet the record shows that he continued to 
draw partial and monthly payments even after he had appeared before the 
Board of Officers in connection with an ·investigation pertaining to his 
indebtedness to the Govermnent because of the prior overpayments. The 
court ,ms therefore justified in inferring that accused Vias a,\-are of cir
cu:nstances such as would induce an ordinary intelligent and prudent man 
t6 believe his vouchers ·to be false and hence that he had knowledge of the 
falsity of these claims. Subsequent to the offenses complained of and 
while in confinement awaiting trial, accused made restitution of his in
riebtedness to the United States. While restitution may be consicered in 
mitigation it is no defense. To make and present pay vouchers containing 
such false and fraudulent statements for the purpose of obtaining cla:iJ:n.s 
asserted against the United States constituted offenses under the express 
provisions of Article of war 94. The evidence fully sustains the findings 
of guilty of Cliarge I arrl its Specifica~ions. 

Each Specification of Charge II has reference to the identical pay 
and allo1"/ailce vouchers dealt with in the corresponding Specifications of 
Charge I and charges accused with tl~ offense of false-pretenses against 
the United States in violation of Article of War 95. Although Specifi
cation 9 of Charge II eroneously alleges the date of the offense as 15 
April 1944 instead of· 5 April 1944, the variance bet-ween the allegation 
_and the proof is this regard is immaterial. It is clear from the record 
that the accused ~s in no uanner prejudiced thereby. In establishing the 

·offenses alleged under Charge I, the prosecution -was not obliged to prove 
that accused received the amounts falsely claim.ad, for the mere making of 
a claim against the United States with the knowledge of its false or fraudu
lent character, as alleged in each of those Specific~tions, was a violation 

·. of Article of War 94. However, by also proving that in each instance 
accused received the amounts clained by him, all the essential elements 
of the offense of false pretenses as there alleged v/Sre established •. Al
though the offenses charged under both Articles of Tiar arose out of the 
identical acts of accused _they are not the same. It has been repeatedly 
held that it is not legally .objectionable to charge the identical acts as 
both a violation of Article of 1'llil' 95 and of some other applicable Article 
of War (CM 252773, Jonas, 34 BR 189). Accordingly, the evidence is leg
ally sufficient to support the findings of guilty of Charge II and the 
Specifications thereunder. 

6. Consideration has been given to a letter s~bmitted by accused 
requesting clemency in the review of his case. The substance of his plea 
is that funds which v.-ere placed to his credit in a ~troit bank through a 
Class E allotment were available to cover the indebtedness to the United 
States and that prior to his confinement his record in the Army was excel
lent. He also r.1entions therein the long period ,spent in confinement awaiting 
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trial ( from 27 llarch 1945 to 5 January 1946) as r;rounds for the exercise 
of clemency. The Staff JUdge Advocate states in his review that the long 
delay in bringing accused to trial was occasioned by the fact that the 
authenticated copies of accused's .vouchers were dispatched three t:ines 
from the General Accounting Office, i'Iashington,.D. c. before rece~ved in 
form warranting their receipt in evidence. 

7. Accused is 29 years of age. War Department re cords show that he 
graduated from high school and attended the University of 03.lifornia for 
one year. In civilian life he was employed as a shipping clerk and subse
quently as a salesman •. From. September 1940 to April 1942 he served in·the 
Canadian Army being engaged as a draftsman in an aeronautical enr;ineering 
office. He entered the military service of the United States in April 1942 
as an enlisted man and thereafter attended the Air Forces Officers Candi
date School from which he was graduated on 2 Harch 1943 with the rank of 
second lieutenant, A:rrrry of the uru.ted States. His 66-l card shows that 
he votint overseas on 23 August 1943. On 1 April 1944 he was promoted to 
the grade of first lieutenant. 

8. The court was legally constituted and had jurisdiction of the 
accused· and of the offenses. No errors injuriously affecting the sub
stantial rights of the accused -were committed during the trial. In the 
opinion of the Board of review the evidence is legally sufficient to SUP

port the findings of gui~ty of all Charges and Specifications and the sen -
tence as approved by the reviewing authority and to warrant confirmation 
of the sentence. A sentence of dismssal is authorized upon conviction 
of a violation of Article of War·94 and is mandatory upon conviction of 
a violation of Article of war 95. ~ 
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SPJGH - CM 302964 1st Ind 

Hq ASF, JAGO, Washington 251 D. c. 

TO: The Secretary o.r_ War 

1. Pursuant to EX,ecutive Order No. 9556, dated V.ay 26, 1945, there are 
transmitted herewith for your action the record of trial and the opinion of 
the Board of Review in the case of First Lieutenant William H. strickland 
(0-576428), Air Corps. 

2. Upon trial by general court-ffiartial this off'icer was found guilty 
of pJ:"esenting forty-six false claims against tre United States tota.lling 
$1775, in vi~lation of Article of' War 94, and of' fraudulently obtaining that 
sum from the United States by f'alsely pretending to the authorized f'inance 
of'ficers to whom said false claims ""Ware presented that he was entitled to 
receive that amount, in violation of Article of war 95. He was sentenced 
to dismissal, total forfeitures and confinement for five (5) years. The 
reviewing authority- approved only so much of the ·sentence as provided for dis
missal, total forfeitures and confinement for two (2) years and forwarded the 
record of trial ro·r action under ·Article of' war 48. 

3. A stllll!lary of the evidence may be found in the accompanying opinion 
of the Board of Review. '.Lhe Board is of the opinion that the re cord of trial 
is legally sufficient to support the f'indings of guilty and the sentence and 
to l'larrant confirmation of the sentence. I concur in that opinion. 

During the period from 31 De oember 1943 to and including 30 March 1945 
accused presented to finance officers fourteen monthly pay and allo,vance 
vouchers and thirty-ho partial payment vouchers and received the net balance 
claimed in each. Starting with the first monthly pay and allowance voucher 
for recember 1943, he lrnow:i.ngly refrained from dedu-cting a partial payment 

· of $60 which he had received on 20 D3cember 1943 and thereby received $132.40 
instead of $72.40 which was then due him. On his pay and allowance voucher 
for January 1944, he again refraiMd from debiting the $60 "Plhich he then o-wed 
the United States and received the net amount claimed, $76.60, instead of 
$16.60 Tlhich was then due him. On the voucher for the month 0£ Fi:3bruary, he 
failed to debit his account with $60 received by partial payment ori 5 February 
1944 and received $133.80 inst~ad of $13.80 to which he was then entitled. 
When he received the partial payment on 5 February 1944, he vra.s then indebted 
to the United States in the sum of $6o and his accrued pay for the five days 
of that month was insufficient to cover his prior indebtedness. From 29 Febru
ary 1944 until 30 March 1945 accused continued to present partial payment and 
monthly pay and allowance vouchers and re cei vad the net balance claimed in 
each case. On every occasion that p~nt was made during this period there 
,ras no money due accused from the Uni'ted States because of his indebtedness 
as a result of failure to debit all partial payments previously received. As 
t:i:ma went on, his repeated derelictions in this regard resulted in an indebted
ness of $1775 to the United States after the last partial payment was received 
on JO March 1945. Although accused appeared before a Board of Officers in 



January- 1945, at 'Which time he aclmowledged he ,ra.s indebted to the United 
States by reasori o£ overpayments, he continued to submit partial payment and 
monthly pay and allowance vouchers and to re cei w the net balance claimed in 
each case. He subsequently reimbursed the United States for the overpay
ioonts but not until about eight months after Charges had been preferred against 
him. A substantial part of the funds used in paying this indebtedness 'Was pay 
and allowanoo money 'Which accumulated during the period accused wa.s in con
finement anal ting trial. He contended at the trial that he believed over
drawing of pay and allowances· was authorized and that he had funds available 
at all times with "Whic? to make restitution for the overpayments. 

4. Accused was in confinement allaiting trial from 27 :March 1945 to 
5 January- 1946. 'lhe Staff Judge Advocate in his review states that the long 
delay in bringing this case to trial was occasioned by the fact that copies 
of the pertinent vouchers, indispensable to the prosecution's case, 1\lere dis
patched from the General Accounting Offioe three times before legally admis
sible copies "Piere :received. He recormnended to the reviewing authority, as· 
did seven members of the court, that consideration be given to the time spent 
in confirement awaiting trial, and probably as a result thereof, the period 
of confinement was reducad to two {2) years by the reviewing authority. I 
am of the opinion that the clemency already exercised is sufficient and recan
mend that the sentence as approved by the revie1fi.ng authority be con.firmed 
and carried into execution. 

5. In.closed is a .form or action designed to carry- the above recan
mendation into effect, should such action meet with your approval. 

2 Incls 
1 - Record of trial 
2 - Fonn of action 

\__~~~~-J 
lliOMAS H. G:i:m:EN 
Major General 
The Judge Advocate General 
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·1·iAR DEPA ... qTJ'Ll."T 
An:,.y Service F~rci:,a 

In the Office of The Judge Advocate General 
i'iashington, D.C. 

SPJGK - CM 302965 14 MAR i946 

HZADQU.4..B.TERS CO:M11AND 
U N I T E D S T A T E S ) 

) 
) 
) 
) 
) 
) 

UlTITill STATES -FORCES 1lJROPt.Ali THEATER 

v. 

Second Lieutenant NORUA.N 
K. PHILLIPS (0-2011633), 
Infantry. 

Trial by G.C.M., convened at 
Fra.nkfurt-aL1-:¼a.in, Germany, 23 
November 1945. Dismissal. 

-------------------~--------·-OPINION of the BO.ARD OF IU.'VIffl 
J,IOYSE, KUDER and WINGO, JUdge Advocates. 

1. The reoord of trial in the oase of the officer named above has 
been exa...'7ined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specif'ioa.
tions a 

CHA.iiGE Ia Violation of the 95th Artiole of' War. 

Specification& In that Second Lieutenant Norman K. Phillips, 
Anti-t&nk Company, 29th Infantry, was 'l,,t Frankfurt-am-Ma.in, 
Germany, on or about 1 November 1945 drunk and disorderly 
while in uniform at or near an apartment house located a.t 36 
Taunus Stra.sae in that he did, &t said time u1d plaoe, while 
drunk, fire a. pistol, and did strike Kaethe Schafer, Berta 
&lenbach am Roa& Rebscher, civilian occupants ot said 
building, with a. pistol. 

CHARGE IIa Violation of the 96th Article of War. 

Specif'icationa In that Secon:i.Lieutemant Nonnan K. Fhillips, 
•••, was at F'ra.nkfurt-am-Main, Germany, on or a.bout 1 November 
1945 drunk and disorderly while in uniform at or near an apart
ment house located at 38 Taunus Strasse in that he did, at said 
time an:i place, while drunk, fire a. pistol, aDd did strike 
Kaethe Schafer, Berta Erlenbach and Rosa Rebscher, civilian 
ocoupants of said building, with a pistol. 

He pleaded not guilty to and was found guilty of all Charges and Specifications, 
except in each specification the word "drunk", substituting therefor the words. 
"un:ler the influence of intoxica.nta",of the excepted word not guilty, of the 
substituted words guilty. No evidence of any previous conviction wa.s intro
duced. He was sentenced to be dismissed the service. The reviewing authority 
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approved the sentence and forwarded the record of trial to the Commanding 
General, u. S. Forces European Theater, for a.otion under Article of War 
48. Prior to action by the Commanding General, United States Forces, 
European Theater, his powers, statutory or otherwise, in so far as they 
pertain to courts-martial, including the power of confirmation of sentences 
of general courts-martial and including powers oonferred in time of war by 
Articles of War 48, 49, 50, so-! and 51, were terminated 19 Ja.n•m.ry 1946 by 
direction of the President, and in accordance with instructions contained 
in a cable from the War Department, dated. 19 January 1946, as clarified by 
a cable from the War Department, dated 21 January 1946, the Commanding 
General, United States Forces, European Theater, forwarded the record of 
trial to the Judge Advocate General for aotion by the confirming authority 
or other appropriate action. 

3. Summary of the evidence. 

For the prosecution. 

Berta Erlenba.ch and Kaethe Schafer are residents or Frankturt-am
Ma.in, Germany, living at 38 Taunus Strasse (R. 10,14). At about 2200 hours 
on 1 November 1945, Else Schell returned to this address and, near the 
entrance thereof, saw a.n .American soldier using a. fle.shlight to examine some 
garbage oans. The light was direated. toward her face and she hurried int• 
the house, the American soldier following her (R. 6,10). ~ she entered 
her apartment, the American was half way up stairs (R. 10,17). The American 
at that point accosted a man carrying coal for the apartment and asked him 
where the girl waa whose husband we.a in the cellar. He also told Herr 
Schell, who had paused on the steps, nGo on or I'll shoot you" .(R. 11 ). He 
held his pistol a.gainst the chest of Frau Schell 1s son (R. 17). He then 
proceeded to the apartment door where he kicked on the door a.nd knocked a 
hole in it with his pistol. Berta Erlenba.ch'opened the door and he entered 
the room of Kaethe Schafer, the siater of Bert& ·(R. 11,15). J{aethe Schafer 
opened the balcony doors of her room and stood on the balcony as the .American 
soldier entered with his pistol in one hand and flashlight in the other. He 
struck her on the shoulder, arm and side with the barrel of hia pistol (R. 
15). She (Kaethe Schafer) then ran out of the room and down the steps with 
the American soldier behind her, and e. shot was fired pa.st her into the wall 
adjoining the stairs (R. 6, 12, 16, 17J Pros. Ex. 1). Frau Schell noticed 
that the American had on an officer'• overseas cap "with one metal barn 
(R. 8 ). 

Rosa Rebsoher came out of the kitchen door during this altercation 
a.nd waa struck on the head w1 th the pistol. She was knocked dOY<-n thereby, 
but later arose 8lld ran out into the street (R. 17). Berta Erlenbach ra.n 
to the balcony and called for help. The American pulled her away from the 
be.loony, struck her on the head and shot •t her as she was standing near the 

2 

http:Erlenba.ch
http:Ja.n�m.ry


bed (R. 12). The bullet missed Berta aJ1d buried itself' in the wall (R. 12, 
22; Pros. Ex. 1). The American beat Berta Erlenbach on the head. shoulder. 
arms and hands with his pistol (R. 12). Stitches were ta.ken in her head 
aa a result of thia beating (R. 12. 13). 

After the second shot. the American came out into the street from 
the apartment (R. 17). He proceeded across the street and was taken into 
custody by military police (R •. 18) who had heard the ahota and screaming while 
they were investigating another matter nearby (R. 19,21). The military police 
observed the aocuaed leave the house and r~lieved him of a pistol 'Which he 
had in his pocket (R. 19. 21. 22). At the time "he had on a trench coat 
of three-quarter length, officer's pinks, blouse and oversea.a cap" (R. 19). 
The odor of burned pc,vrder wa.s evident on the pistol (R. 20 ). The military 
police observed that the accused had been drinking, but did not testify that 
he was drunk (R. 19, 22. 23). The two German women questioned on the point 
were of the same opinion. i.e., they could not state that the accused was 
drunk (R. 9. 13). 

After having been warned of his rights under the 24th Article of 
War by the investigating officer (R. 23), the accused signed a statement 
on 6 November 1945 to the effect that he started drinking a quart or a fifth 
of whiskey after retreat on l November 1945. went to the Rendezvous Club. 
finished the last of the bottle with a glass three quarters filled, ·and 
remembered little about what happened thereafter until he awakened the 
next morning in custody (R. 24, Pros. Ex. 2). 

For the defense. 

The rights of the· aoouaed as a witness were e:x;i;>lained to him (R. 
25) and he eleoted to testify under oath (R. 26). This testimony disolosed 
that the accused oame from Texa.s • had had six year, ot schooling and had 
served ti ve year• in·the Army (R. 26). He came overseas aa an enlisted man 
in December 1944. went into the line with his infantry unit on 26 December 
1944 (R. 26) and remained there until April 1945 (R. 27). On 14 March 1945 
he received a battlefield commission after having served as acting platoon 
leader in a unit which won a presidential citation (R. 27). 

In the accused's behalf it was stipulated that his Battalion 
Commander would testify that he had had occasion to observe the conduct 
of the accused during the bitter combat that took place in Alsace-Lorraine 

· during the winter of 1944-1945. This officer states that the outstanding 
bravery of the accused -a.t all times we.a one of the primary factors contri
buting to the sucoesa of the undertaking which resulted in a Presidential 
unit citation. On three occasions the Battalion Commander ha.d recommended 
a.n award for the accused because of bravery but on all three occasions. 
Army administrative procedures were faulty to the point of defeating the pur
pose~· During the time the Battalion Comme.nder knew the accused. the accused 



conducted himself as a gentleman and was never admonished for misbehe.vior (R. 
27, Def. Ex. 1). 

4. That the accused did, at the time and place alleged, and while under 
the influence of liquor, enter into the apartment of a German family and 
therein commit an unprovoked assault and battery on Kaethe Schafer, Rosa 
Rebscher and another individual described as "Fra.u Schell's son, 11 all German 
ci,~lians, was conclusively proved by the evidence of the prosecution. The 
testimony is also clear and convincing that at the time the accused was 
dressed in the uniform of an officer of the United States Army, and wore 
the bar-of a lieutenant. Although it appears from the evidence adduced by 
the prosecution and particularly from the pre-trial statement taken from the 
accused (Pros. &t. 2), that the accused was quite completely drunk at the 
time, the court, by exceptions and substitutions held him guilty only of 
oo~.mitting the offenses "while under the influence of liquor." In this 
connection it is obvious that the court gave credence to the testimony of 
the .iiilitary Police who came upon the soene and took the accused into cus
tody. The substitution rendered the accused no less culpable. The conduct 
of the accused, in going in uniform and armed with a pistol into a civilian 
home in Frankfurt under the circumstances described, terrorizing the occupants 
by brandishing his pistol, firing it in their direction and assaulting them 
so seriously as to necessitate medical attention, was conduct to the prejudice 
of good order and military discipline, and discreditable to the military 
service. Such disorderly conduct, and particularly the striking of defeLse
less women, sufficiently offends.law, justice, morality and decorum as to 
expose the accused and the Army he represents to disgrace and contempt, and 
supports the convictio.n of violation of Article of ·,var 95 ('rlinthrop' s 
Military Law e.nd Precedents, 2nd .ed., pp. 711, 712; CM 256441, Rou~, 
36 B.R. 283). There was no illegal multiplicity in charging the ioentical 
aot1 as violations of both Article of i"var 95 and 96 (II ·Dig Op i:.TO, 579, 
CM ETO 10362, Hind.march). 

A motion for dismissal on the ground that the accuser and investigating 
officer were one and the same person was interposed by the defense (R. 24, 25 ). 
The original accuser, in the sense used in Artiole of War 70, was a First Ueu
tenant Roy E. Parrish, Jr. The. investigating officer, Captain James C. Creal, 
changed the charges to conform more satisfactorily to the expected evidence 
disclosed in his investigati~n, and thereafter signed the substituted charges 
as accuser. This was not improper. · 

"The evidence may, how-ever., show a different offense, not included in 
the offense charged *** In such case, the investigating officer may 
re commend that the original charge be withdrawn and the aocus ed tried 
on a substituted charge. The investigating officer should draft the 
substituted charge on a separate charge sheet, have it sworn to (or 
swear to it himself if to the best of his knowledge and belief the 
faots it contains are true) and forward it with his investigation" 
(TM 27-255, iVD, par 45~_). 
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In preparing the substituted charges, the investigating officer was follow
ing the approved procedures indicated. An additional investigation subse
quent to the preparation of the substituted charges would have revealed 
no new facts. Article of War 70 was substantially complied with and, as 
it has been held that the investigation under this article is primarily 
for the benefit of the appointing authority and is not jurisdictional 
(1 Dig Op 440, CM E:1:0 969, Davis; ibid, 46, CM ETO 4570, Hawkins), the 
court appropriately denied the motionto dismiss. 

5. War Department records shov, th& t accused is 26 years and 9 months 
of age a.nd single. He only completed six grades in the elementary schools 
a.nd attended no·higher educational institution". In civil life he was 
employed as a baker from June 1938 to March 1940. He enlisted in the Army 
on 3 December 1940 and was commissioned a second lieutenant, Infantry, on 
14 March 1945. He was awarded the Combat Infantryman Badge on 10 January 

· 1945. As a.n enlisted man he attained the Grade of technical sergeant. 

6. The court was l~gally constituted and had jurisdiction over the 
accused and of the offenses. No errors injuriously affecting the substan
tial rights of the accused were committed during the trial. In the opinion 
of the Boa.rd of Review the record of trial is legally sufficient to support 
the findings of guilty and the sentence and to warrant confirmation of the 
sente:ioe. Dismissal is authorized upon .}Onviction of a violation of Artl cle 
of "ifar 96 and is mandatory upon oonviotion of a violation of ~rtiole of If-far 
95. 

~~»/6*d 
_.}½..._4~~ ... a-u,_==· --.£.~_l.,.µ..:¼:.c.¢'6'.Lf"'---' Judge A.dvooa te 

__ L.._9""'J~_?</......,.. __ 
1

MIW"-'4"""'• ~&2"""'----• Judge Advocate 

, Judge Advooate 
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SPJGK - CM 302965 

Hq ASF, JAGO, i'Ie.shing,ton 25, D. C. 

TOt The Secretary of War 

1st Ind 
~ ~ . ,... 
... • ·. ~~ 

1. Pursuant to Executive Order fo. 9656,. dated 1:ay 26, 1945, there 
are tre.nsmi tted herewith for your action the reoord of trial and the 
opinion of' the Board of heview in the case of Second Lieutenant Norman 
K. Phillips (0-2011633), Infantry. 

2. Upon trial by general court-martial this officer was found guilty 
of being underthe influence of intoxicants and disorderly in uniform at 
or near an apartment in Frankfurt-arn-iEa.in, and of striking three German 
women with a pistol, in violation of both .Article of ifar 95 (Specifica.tioh 
of Charge I) and Article of ~ar 96 (Specification of Charge II). No evidence 
of any previous conviction was introduced. He was sentenced to be dismissed 
the service. The reviewinb authority approved the sentence and forwarded 
the record of trial to the Commanding General, U.S. Forces Luropean Theater, 
for action under Article of ·wjar 48. Prior to action that officer, in accord
ance with instructions from the ,'far Department, forwarded the record of trial 
to The Judge Advocate General for action by the appropriate confirming au
thority. 

3. A summary of the evidence ma.y be found in the acoompatiying opinion 
of the 'Board of heview. I concur in the opinion of the Board that the record 
of trial is legally sufficient to support the findings of guilty a.nd the 
sentence and to warrant confirmation of the sentence. 

w'fuile clearly undar the influence of intoxicants, accused wearing 
tne uniform of an American officer and armed with a pistol broke ·into e.n 
apartment in F'rankfurt-am-I,'.ain, terrorized the three defenseless women who 
were occupying the aFartment, fired his pisto~ at and narrowly missed two 
of them, and struck and painfully injured all three with his pistol. 

The accused is 26 years and 9 months of age and is single. He 
enlisted in the Army on 3 December 1940 and attained the rank of technical 
sergeant. He participated in the Alsace-Lorraine Campaign of 1944-45 and 
recei,~d a battle field commission as second lieutenant for his bravecy and 
ability. According to his Ba. ttalion Commander "his outstanding bravery at 
all times was one of the primary factors in the success of our unit, which 

· culminated in the award of the distinguished service unit badge. to our 
battalion." His flatta.Uon Coilllll8.llder likewise certified that on three co-
cas ions he recommended that accused's bravery on the battlefield be recog
nized by "an appropriate award" but that "faulty administrative methods 
prevented authorization of these awards." Accused was awarded the Combat 
Infantryman Badge on 10 January 1545. ·While accused's conduct is indefensibl_e, 
in view of his excellent military record I recommend that the sentence be 
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confirmed but that the execution the~eof be suspended during good behavior. 

4. Inclosed is a form of action designed to oarry into execution the 
foregoing recorrunendation, should it meet with your approval. 

2 Inola 
1. Record of trial 
2. Form of action 

f . \~ /) 
'-~ ~--1~ 

THOlviA.S H. GREB~ 
lO:ajor General 
The Judge .A,dvocate General 

---------------------------{ GCMO 961 l Ma~ 1946). 
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WAR DEPARTMENI' 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington., D. c. 

SPJGN-CM .'.302966 

UNITED STATES 

v. 

83RD INFANTRY DIVISION 

Trial by G.C.M • ., convened at 

(;.69) 

Captain KENNETH BAKER 
(0-450992)., Medical Ad
ministrative Corps. 

) 
) 
) 
) 
) 
) 
) 

. Vilshofen., Germany., 28 Septem
ber 1945• Dismissal., total 
forfeitures., and confinement 
for fifteen (15) years. 

OPINION of the BOARD OF REVIEW 
HEPBURN., BAUGHN and O'CONNOR, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion,· to 
The Juage Advocate General. . 

2. The accused was tried upon the following Charges and Specifi
cat1ons1 

CHARGE I: Violation of the 95th Article ot War. 

Specifications In that Captain Kenne:t}l Baker, 308th Medical 
Battalion, having a lawful 'Wife ~en living, from whom 
he was not divorced, did, at or near Ville d 1Etampes, 

. France, on or about 29 August 1944, wrong.fully and un
law£ull.¥ enter into a second marriage with Stella Helen 
Fabrykewicz. 

CHARGE II: Violation of the 94th Article of War. 

Specification la In that Captain Kenneth Baker; 308th Medical 
Battalion, did at APO 874, u. s. Army, on or about 21 
April 1945, present for payment a claim against the 
United States to Major R. E. Powell, Finance Department, 
an officer of the United States, duly authorized to pay 
such claims, in the amount of $20.00 for service pay and 
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• allowances alleg_edly due him by the United States., which 
claim was false and fraudulent in that it was in excess 
of pay and allowances due him as was then well known by . 
the said Captain Kenneth Baker. 

Specifications 2 to 10: Similar to Specification l but dif
fering as to place and time of offense., name of finance 
officer., and amount of claim., as follows: 

2 
.3 
4 
5 
6 
7 
8 
9 

10 

APO 874 
id. 
id. 
id. 
id. 
id. 

APO 228 
id. 

APO 887 

2.3 April 1945 
10 May 1945 
ll May 1945 
18 May 1945 
22 May 1945 
26 May 1945 
13 June 1945 
15 June 1945 
11 July 1945 

Finance Officer Amount 

Major R.E. Powell $50 
id. 25 
id. 50 
id. 50 

1st Lt. v.L. Blakly 140 
id. 100 

Major D.B. Conley 100 
id. 100 

Major Joa. Marshall 150 

He pleaded not guilty to., and was found guilty of., all Charges and 
Specifications. He was sentenced to be dismissed the service., to 
forfeit all pay and allowances due or to become due., and to be con
fined at hard labor., at such place as the reviewing authority·might 

· direct., for fifteen years. The reviewing authority approved the 
sentence and forwarded the record of trial for action under Art.i.cle 
of War 48. 

,3. Evidence for the prosecution: Accused was married to Eleanor 
.Ambrose Anderson on l July 19.39 (R. 9; Pros. Ex. ll., 12). This mar
riage was still in existence on 29 August 1944 (R. 9; Pros. Ex. 12). 
On this latter date "Kenneth Baker and Stella Helen Fab:rykewicz• were 
united in marriage at Etampes., France, as shown by a photostatic copy 
of an extract of the 1944 marriage records of Etampes. The extract 
contained the signatures of the contracting parties., of two/witnesses., 
and of the "clerk aoo notary to the mayor• of Etampes., and bore the 
city seal. In connection with the admission of the photostat 
(Exhibit 1.3) and a translation thereof (Exhibit 14) the following 
statements were made by defense counsel and accused: 

IX::: I wish to point out to the court that the stipulation 
· agreed to in exhibit #14 is to the effect that the 
language contained in exhibit 1/J.3 is, substantially., 
the language contained in exhibit #14 and the s tipu
lation goes no further than that. As to what that 
document purports to show., there is no stipulation. 
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I hav~ no objection to the introduction of exhibits 
#J.3 and #14 with that understanding • 

. * * * 
LM: Captain Baker, do you personally consent to the ad-

missibility of e:x:hi.blt #13 and the stipulation., 
exhibit #14? 

ACC: Yes., sir. (R. 9-10; Pros. Exs. 13., 14). 

(271) 

Accused's pay credits and debits for the month of April 1945 
wer~ as follows: 

Credits 

ease and Longevity 
Subsistence 
Rental Allowance 

$240.00 
42.00 
90.00 

.372.00 

·Debits 

Class N Insurance 
Class E Allotment 
Class B Allotment 
9.3 meals 8 • 25 for 
March., 1945 

$6.66 
250.00 
18.75 

23- 25 
298.66 

Of the $73.34 balance due him on the above account he obtained $70 
on a partial payment voucher on 10 April 1945. Although this 
practically exhausted his balance., he submitted to the finance offi
cer., Major R. E. Powell., two more partial vouchers during the month., 
one for $20 on 21 April and another for $50 on 23 April., resulting in 
an overpayment o{ $66.66 (R. 8; Pros. Exs. S, 10). 

His pay account for May 1945 was as tollows: 

Credits 

Base and Longevity 
Subsistence 
Rental Allowance 

$240.00 
43.00 
90.00 

.37.3.00 

Debits 

Class N Insurance 
Class E Allotment 
Class B Allotment 
Meals for April 

$6.66 
250.00 
18.75 
22.50 

297.91 

A.s sh01m by these fisures the amount due him for May. was $75.49, 'Which, 
when reduced by the $66.66 overpayment from the preceding month, left 
only $8.8.3 due him. Nevertheless during the month he submitted partial 
pay vouchers for $25, $50, $50, and $140. The voucher for $140 was sub
mitted on 22 May to First Liautenant V. L. Blakly and the others., on 
dates not shown, to Major Powell (R. 6-8; Pros. Exs. 1., 21 .3, 8, 10). 

For the month of June 1945 his account showed these 
item.SI 
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Credits 

Base and Longevity 
Subsistence 
·Rental Allowance 

$24().00 
42.00 
99.00 

372.00 

Debits 

Class N Insurance 
Class E Allotment 
Class B Allotment 
Meals for May 

$6.66 
250.00 
18.75 
2.J ,25 

298.66 

The excess of credits over debits for June, amounting to $73.34, 
was more than cancelled by his indebtedness to the Government from 
the overpayments in April and May. Despite this fact he submitted 
three partial pay vouchers during June, each in the sum of $100. One 
voucher was submitted to Lieutenant Blakly and the others to Major 
D. B. Conley (R. ~; Pros. Exs. 4, 5, 6, 10). 

In the month of July the excess of his credits over his 
debits was $15.49. With the overpayments of the previous three months 
taken into consideration he was in fact indebted to the Government. • 
3ut once again he presented a partial payment voucher, by means of' 
which, on 11 July 1945, he secured $150. This voucher was presented 
to Major Joseph Marshall (R. 6-S; Pros. Exs. 7, 10). 

It was stipulated that tha officers to whom the vouchers 
were submi. tted, were finance officers of ·the United States Array duly 
authorized to pay officers' claims for service pay and allowances 

r (R. 8; Pros.' Ex• 9). , 

4. Evidence for the defense: Accused, after explanation of 
his rights as a witness, elected to remain· silent (R. 10). The only 
evidence of.fared was a stipulation that if Lieutenant Colonel R. N. 
Shuck, Finance Officer, 83rd l;nfantry Division, ,rere present he would 
testify substantially to this effect: "That it is customary for certain 
finance offi.9ers to advance an individual I s net cash earnings for the 
month upon request for partial payments during the month" (R. 9). 

5. The Specification of Charge I alleges that accused, having a 
_living, lawful wife, from whom he was not divorced, wrongfully en
tered into a second marriage with Stella Helen Fabrykewicz at Ville 
d 1Etampes., France., on 29 August 1944. The Specification is laid 
under Article o:r War 95. 

The evidence shows that accused was married to Eleanor 
Ambrose Anders_on on l Jul¥ 1939 and that this marriage had not been 
dissolved by death or divorce on 29 August 1944. To prove that ac
cused was bigamously married on the latter date there was introduced 
in evidence a photostat of an extract from the marriage records of 
Etampes., France., which recited the marriage of Kenneth Baker to 
Stella Helen Fabrykerlc:z. The extract contained the signatures of 
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the contracting parties, two witnesses, the signature of the clerk 
and notary to the mayor of Etarnpes, and the city seal. 

No attempt was made to comply vd. th the provisions of :28 
United States Code 695e (Act of June 20, 1936, ch. 640; #6, 49 Stat. 
1563) which prescribe the form of authentication of documents on re
cord in public offices of a foreign country, for their-admission in 
a court of the United States. CoIWequently, if proper objection was 
interposed, the document in question would not have been admissible 
in evidence. No objection was made, but, on the contrary, express 
consent to its introduction was given by the defense counsel and by 
the accused. Under these circumstances we believe that the lack of 
proper authentication was waived. The Manual for Courts-Martial 
(par. 11½,, p. 120) provides.: 

"An objection to proffered evidence of the contents of 
a document based on any of the following grounds may be 
regarded as waived if not asserted when the proffer.is 
made:**·* it does not appear that a purported copy of 
a public record is clearly authenticated." 

Appzying this rule in a similar situation the Board of Review in the 
European Theater of Operations (ET0 2663, Bell and Kimber, 7 BR ET0, 
275) said: ' . 

"Although the •public record' to which reference is made in 
the foregoing excerpt from the l,fanual for Courts-Martial un
doubtedly refers to public records of the United States, its 
territories and possessions and of the States, the principle 
of waiver therein announced 'With reason and logic may be 
applied to the authentication of public records of a friendly 
foreign host country wherein Federal mill tary courts are 
sitting. The Board of Review so concludes." 

Although the case cited involved the admission of an English record in 
a court-martial sitting in Engla.--id there is no reason wey the waiver 

. should be restricted to cases where the court-martial is sitting in 
the oountry whose public record is offered in evidence. In other words 
there is no valid reason why a French public record should be admissible 
if the court-martial is sitting in France but not if the court-martial 
has moved across the border and is sitting in Germany. We conclude that 
the document in question was properly adnitted ill evidence and that a 
bigamous marriage is accordingly proved. Bigamy is a violation of 
Article of War 9S• C-Jil 228971, Tatum, ·17 BR l. 

6. The Speci.f'icatiom of Charge II allege that on various dates 
between 21 April 1945 ard 11 July 1945 accused presented to finance 
officers ten pay and allowance claims in the total amount of' $785 which 

http:proffer.is


(271;) 

he knew were false and fraudulent in that the amounts claimed were in 
excess of what was due him. The Specifications are laid under Article 
of :·:ar 94. 

It is clearly shown that during the months of April, May, June, 
and July 1945 accused presented clain~ for partial pay in amounts varying 
from :;,;25 to ~$150 and totalling $785 and was paid the respective amounts 
claimed. The specific dates on which some of the claims were subnd.tted 
is not shown but they correspond generally to the dates alleged in the 
Specifications. The capacity of the officers, to whom these claims were 
submitted, to approve and pay them, was established by stipulation. 

The authority by which an officer may secure a partial payment 
on his pay and allowances in advance of his regular pay day is contained 
in par. 7~, Ji:rrny Regulations 35-1.360, 11 April 1944, which states: 

"Commissioned officers and other personnel enumerated 
in paragraph la may, upon submission of proper vouchers 
therefor (unless payment is precluded by the provisions of 
AR 35-1740), be paid as partial payments the pay and allow
ances due and earned to and including the date of payment 
* * *•" 

The amounts claimed by accused were not "due and earned" in the months 
in which the claims were presented. Some of the amounts claimed were 
earned by accused in the months subsequent to their payment but the 
net result was that by 31 July 1945 he had been overpaid $557.34. The 
circumstances afford ample basis for the conclusion that he knew the 
claims were false or fraudulent. Not only was he charged with 
responsibility for the.correctness of the claims he presented, but 
because of the size of his allotments and other fix~d charges he 
must certainly have knoMl that a partial payment of acy size would 
not only exhaust the balance due him on his account but would result 
in an overpayment. All of the elanents of the offense are proven be
yond reasonable doubt. 

7. Charges against accused are dated 24 Septenher 1945 an:l they 
were investigated and referred to trial the following day. They were 
served on accused also on 25 Septerrber and _the case was tried on 28 
September. He was represented at the trial by individual counsel in 
addition to the ~egularly appointed defense counsel and no request was 
rrade for a continuance. Attached papers inclicate that the case was 
under investigation by the Inspector General's Office in July 1945 at 
which ti~e accused'was inteITogated with reference thereto. The major 
part of the prosecution's case was introduced by stipulation and in a 
letter to the reviewing authority requesting clemency accused states 
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that ha made these stipulations because it was his desire "to make 
a £u.ll and cow~lete presentation of all the facts for at no time 
have I entertained any criminal intent or personal motive." There 
is no suggestion in the record that accused did. not have sufficient 
opportunity to adequately prepare his defense. Under the circwn
stances the Board perceives no violation of his substantia! rights. 

8. War Department records show that tra · accused is 26 and 7 /12 
years of age, a graduate of Wardlaw Preparatory School, and for three 
years a student at the University of North Carolina. Employment prior 
to his mill tary service consisted of eight months as a junior chemist 
with the American Cyanimid Company. Tha ·accused enlisted in. the Army 
for service with the Medical Deparbnent on 9 September 1940; was com
missioned second lleutenmt, Medical Administrative Corps, Army of 
the United States on 24 December 1941; was promoted to first lieutenant 

·on ? June 1942, and was promoted to captain on 10 April 1943. Official 
records disclose that he has a six-year-old daughter and a three-year-old 
son as dependents by his ~aw.f'ul wife. 

9. The court was legally constituted. No errors injuriously af
fecting the substantial rights of the accused were committed during 
the trial. The Board of Review is of the opinion that the record of 
trial is legalzy sufficient to support the !indings of guilty and the 
sentence arxi to warrant con!irma.tion thereof. Dismissal is authorized 
upon conviction of a violation of Article of War 94 and is mandatory 
upon conviction of a violation of Article of War 95. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate. 
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T?: The ~.~iR~~t~~15~af :;~;~~:·~ :,,t;,/;;~J~.?~:!"f~::~~r:;t:~/,"·~:::;';:~.~,j;;:: f.C~;i,;. 
JaeJ~1 .. /~f"u.~-~-> e-,:or:: .j;.:~<: ~.:, ... ~f:.. .:.io8.~::~-,:,t .. . ::_sJ.~-'1" ~:1"I;:,:::,f1~r ,3.dJ Gl n.:ol::co;;:-:i~!e ot: e..i: 

1. Fuisabit "'t'd Efe6Uti va~rde1:' No) 9556:{1"dat,fo;J2&1May 1945:ftn.r.•::.·wqqo 
there at~0itaiisrirl'.tt~tFherewf1:Hi i'arnyd-J:rl.adti6'ti the lreoordr-0f,tr:ta'Jt 2so,uja 
am tlll:l ,.,opini(?n e>f ~h~ Board of Review in the case of Captain Kenneth 
Baker !0~45_99.92Jt.t:e¢:?al~AB.mfnfstriitivt:1°lQ9rps?:~· ! .;.; ·,i'.v'T.C•.1uJ 'i£.}; .8 

06'l.Jl..; 1<,J . .L.:.,~.:: , ,.1.i-101.1;.;:~ ·:.·J.O.J t,;,'2.c.-:.; t:r-:t"i -~.i'..i., !fr:.::.~·; J<·1 "'-~J 1::.i:.r:~.;;---.~13 ;: • e·~·-£- ·:o e"I.Gtf·, 

'l~~':-~trp?1fitf~-f~°t?Y"~·e~~r~1:JcS~·rt:imiHiai~t~s::cif~tezi·.cwaif;~~u~dS ~'lf.1~1'{ 
guil t}.'c:6t"'b1gah&;~ in.;;·y±olatfon'"o:tr:.lrtiele·'. ·of c.War.;:9 5 >' :::and :,af't-pN...:l.Gu l:'J.1.1 oj 
senting~err ·'fa1~e~·'el'a:tlll§:~ i'o~:p!l.y-'afci'dlallowarices ftotaJ:..Uiigr:zt785) :rJ.n Evi'o.:ls l:w 
latiori''Oi htibl~1;;·-of'IW'ar894·~B }1e'·1ias:1seritenc'ed!.t6Ibe,'/,dfs.:ritlsse-d th&:VSfiI'-'101 
vice,J to tofi1rltt~}l0 ~ayVanfi'T·lli&rF&ri~e:!JF.·6.u~Fbr,.ttff{)€3~oi'il~cil§:tiy'"afidLto'1ie :l:m 
con~?iJ~j_t! ha:W~ u ti'~t f'ot'~'fC.HeefrNye-iti' ·~ Tlie"c·retlewifig ~ttthd.rityJs;p;.! (,(:.:t 
g-o\rtir iM'1 seht'?,i'rrea1 a·nt1:i\. rdtwatcte~E-ffiif) reeo ~cJ €rr)tna!!.1ff6r£aatibn unti~r r rr0 
Afficl:'E{"'b'i'3\7l.P $ .::Jn£. 'le-1tiallSb bfo-xEey-::r ... .tc; £, 8f;~; t';£1 J.sds %0.fo,~J.b 8.0"!(1~!)'1. 

.s't.i,1 J.::.11,vsI c.lr.i \:d t.t:::obnt,qr,.;~.i e.s n:0t. 

.).• .,/. ~~:~~~!-the_ ev::;,den:ce ~Y, be fo~d in. the accompanying _ 
opinJ:tfti fitlf.1rel.if3'da:j:'cf o'f'.'·1teview •'DJ:,' eoneurl in~tt.eJ opifti~n,j Of'Cthenffoard 
that i;.h~f1ifuiit·~tH~1!:<l%1'f!~gil1:y'.:; su1..ti'bientita"Jsupportjtfie:t.fitl~ng.ihe1 
and seifteiiffir~hcf·'·tt> -waH-antlteffnfi'rihe:tj;onZ,t.Mreo~~ 'lo t"lSO:::l oil'l' • fo.fJ.j' €:l!J 

_ 81J DI,.c:. Y,;JJ..t.u-s 1v ..:?.Jnl.crri:1 ai.:J .:l'loqq.LJc: oJ Jnel:::l'!.11:a "l-,(lss&I el .C£,h.: 
.Of:~ 1~1~'Althotzt;lt~H-l~~ an<fltfie'l l'ath~ri"Of l:two') srha-ll 4":tti. l&EJt\j f:)?.neJ:.'.tC:8 

accusecr,0;ffif !!29l ;Jrgustf l;~'i.4tJ ~11f:t\a~s)'l Frimcep ,ebnttaeted ~Cmartiage i.10q.u 
with an Army nurse. A:1'.l'.iett"1Japerllifial~a1~ r.l:.Ml.S-the"nurle wai-:tpregntmt:.;q.tr 
at the time. He asserts that the marriage was an 11ill-acvised.11 attempt 
to help her out of an embarrassing situation ans,._tQ_~nal;>!a her to return 
home. \ , '\ ':\ °'··., /-

" . - ,..1:- t- ~ -'·1 ), ·:/-.C~ ~\ ~~J------... • a.::~~t~ae11 ""2i)"At,:ro.J.. .. iar1de'-1t:~7_iq4'5'::'aa..cund:·1il'esented tan dif-
ferent claims for partial pay and. allowances ranging fran $2::> to $150 
and obtained $?85. These ~laims -Were \fals·e; in the,t '-"t') the time he 
presente&Jth'6ilfDi¼.e''~bun~cla1meLru.elno.t,tclae~an\t~'i'rned. Some of the 
pay prematurely obtained subs'aquen~l;y. ijeqrue,(but-..a.~.~ of 31 July 1945 ha 
was overp~~ .t~ .J~ , .. s~ of \$5,5l{~J4;~~,~~.~~.iq_i;'d.:;if~q,~~:- riot di.sclose 'Whether 
this sum~''-eeen tr~aid .. al.though itr :att~li".1e¥:teL.from accused states 
that he has made available for restitution all pay and allowances over 
and above his allotments. \ \ 

\; 
Accused's 201 File discloses that on 18 October 1944 he received 

a bullet wound in the. leg. After first stating that· the 'WOunds were the 
result of rifle fire by unknown persons while ha was riding in a jeep 
down a road in Luxembourg, he admitted that the wounds were inflicted by 
his ovm gun. There being insufficient evidence to show that the wounds 
were intentionally inflicted they·were attributed to gross carelessness 
and he was ordered reclassified. 

;·;, 
\ 
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Although dismissal and confinement are. clearly justified in 
this case, the l~ngth of the confinement imposed is excessive •. I re
collll':lend that the sentence be confirmed but that the period of confi.ne
ment be reduced to two years, that an appropriate ·United States Dis
ciplinary Barra:ks be designat~d as the place ot confinement, and that 
the sentence as thus modified be ordered executed. 

4. Consideration has been given to two letters frail the accused,. 
dated 6 March 1946 and 17 April 1946, the former addressed to the 
}>resident. 

5. .Inclosed is a form of action designed to carry into execution 
the foregoing recommendation, should it meet with your approval • 

4·Incls 
l - Record of trial 
2 - Form of action 
3 - Ltr. fr. accused 

to President 
4 - Ltr. fr. accused 

to TJAG 

· ( acw 11s~ 10 i!a;r 1946). 

... \ . ·) 

\ f l \· ...__ \. ' .i , \, 
'----·~ ... -:i.., . £.. A _., --·,. ) ' 

THOMAS H. GREEN 
· Major General 

The Judge Advocate General 





WAR DEP AR1MENT 
AI'r:ty Service Forces 

In the Office of The Judge Advocate General 
Washington 25, D. C. 
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SPJGH - CM 302967 

UNITED STATES 

v. 

Captain ROBERT P. GREY 
(0-860022), Air Corps. 

) 
) 
) 
) 
) 
) 

II AIR FORCE SERVICE ro.n,~D 

Trial by G.C.M., convened at 
Ansbach, Gennany, 24 October 1945. 
Dismissal, total forfeitures and 
confinement for two (2) years. 

OPINION of the :OOARD OF m VIEW 
TAPPY, S'IERN and TF£VETHAN, Judge Advocates. 

l. The Board of Review has examimd the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHAFm I: Violation of the 84th Article of War. 

Specification: In that Captain R.obert P. Grey, Air corps, 
921st Air Engineering Squadron, 503rd Air Service Group, 
did at, Sch"Weinfurt, Germany-, on or about 26 September 
1945 unlaw.f'ully sell to Corporal ffl.lliam E. Bridges 
one captured Gennan civilian vehicle (1935 Ford, tudor 
sedan model) bearing U.S.A. registration number 1605-
TT-9962, of the Talue of more than fifty ($50.00) dollars, 
issued for use in the military service of the1Un1ted States. 

CHARCE II I Viola ti on ot the 96th Article of war. 

Spec1i'icat:1.on1 In that captain Robert P. Grey, * * *• did 
on or about 7 September 1945 make an unauthorized flight 
from air strip Y-79, Mannheim-Sandhofen Airfield to Y-72, 
Braunschardt Airfield. 

Accused pleaded not guilty to all Charges and Specifications. He was found 
guilty of Charge I, guilty of the Specification thereunder except the words 
11 captured Oennan civilian," and guilty of Ch.'.'.T"ge II and its Specification. 
No evidence was int~duoed of any previous convictions.• He was sentenced 
to dismissal, total forfeitures and confinement for two (2) years. The 
reviewing authority approved only so much of the findings of guilty of 
Charge I and its Specification as involved a violation of Article of War 96, 
approved the sentence, designated the Eastern Branch, United States Discip
linary Barracks, Greenhaven, New York, as the place of confinement and for
warded the record of trial for action under Article of War 48. 
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3. In support of Charge I and its Specification, the prosecution intro
duced evidence to show that on 26 september 1945 accused was a member of 
the 921 Air Engineering Squadron of the 503 Air Service Group then stationed 
at Field Y-72 near Braunhardst, Gennany. The organization was then in the 
process of moving to its new station, R-25, at Schweinfurt, Gc:rn>.any. A few 
days before 26 September 1945 accused's commanding officer, Major Howard G • 
'Williams, had ortlered him to proceed to station R-25 as part of an advance 
group of the organization to receive personnel and equipment: When accused 
departed for the new station, Major Williams made available to him a 1935 
Ford V8 two-door sedan equipped 1d th a 1941 Mercury engine and bearing U.S. 
registration nwnber 1605-T'I9962. The vehicle was to be used by accused in 
connection 1d th the move to Schweinfurt (R.6). It_ was hsued for use in 
the military service of the United States ( Rl3.) and was listed . on each of 
two machine record automotive vehicle inventories of the 921st Air Engineer
ing Squadron, dated 15 July 1945 and 15 September 1945 (R.8,9;Pros.Exs.l,2). 
The car was painted an olive drab color and had a 1'lhi te star on its hood 
(R.15,17,18). It had been shtpped to Major V{illiam!'l 1 unit in July 1945 by 
the parent organization, the 503 Air Service Group, and l'la~ in excellent 
condition on 27 September 1945 (R.l0,13). When Major Williams arrived at 
station R-25 on the latter date, he asked accused where the car had been 
placed and accused replied, ''Major, I gave it away." Accused explained to 

Major Williams that while using it the wiring system burned out and he 
gave the car to a couple of soldiers (R.6). On the same day, Major ~illiams, 
accompanied by Lieutenant Colonel King,i his superior con:manding officer, 
began a search for the car and located it in an area of the station, occu
pied by the 503 Air Service Group. It was then in the possession of Cor
poral w.tlliam E. Bridges of the 133 AACS, Detachment 316, stationed at 
station R-25, and at Major Williams' instructions was driven to the motor 
pool of the 921 Air Engineering Squadron (R.7,14). 

Corporal Bridges testified ·that he had purchased the car from accused 
on 26 September 1945, the transaction having occurred in Schweinfurt, Ger
many, in front of an electric auto shop where the vehicle was :rarked~ 
Bridges, accompanied by Corporal Schiefer, en'countered accused as he was 
leaving the electric shop and inquired if he was the captain who had a 
1935 Ford V8 automobile for sale. After some discussion, accused stated 
that the vehicle parked in front of the shop was for sale. After Bridges 

· examined it a price of 2500 marks -was agreed upon and he paid this amount 
to accused who informed him that the car was one which 11he (accused) had 
required or taken fran the Gennana and there was no papers on the auto
mobile" (R.14,151 1?). Bridges drove away in the _car and that evening while 
parking it behind the barracks at station R-25, he encountered Major 
Williar.is upon whose instructions he drove it to the motor pool. The ldt
ness described thg car as being a 1935, olive drab color, Ford VS sedan 
carrying an Anny registration number and bearing a white star (R.15). Sub
sequently, about 28 September 1945, Corporal Bridges requested accused to 
return the money paid him for the car and accused complied (R.16). Cor
poral Schiefer corroborated Bridges' testimony relating to the transaction 
under which the car was- purchased from accused (R.18). 

- 2 .;;. 

http:Williar.is
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· As concerns Charge II and its Specification, the prosecution's evidence 
shows that on 7 September 1945 accused, accompanied by Lieutenant Joseph T. 
stolte and an enlisted man went to field Y-79 in connection nth the per
formance of ~fficial duties. At that place accuse,d and Lieutenant Stolte 
were to check on an L4 aircraft for Colonel King. Upon arrival at Y-79 by' 
automobile, they located the airplane in question and,after checking the 
controls, started the motor. Accused then took off alone in the plane while 
Stolte returned to the car and drove back to his home base at field Y-72 
{R.20,22). The plane which acqused new had been grounded and was not in 
flyable condition. He had not obtained clearance for the flight as was then 
required by existing regulations of the United States Strategic Air Forces 
in Europe set forth in Flying Bulletin No. S, dated 28 .. April 1945, of which 
the court took judicial notice (R.21,24,28). Upon Lieutenant Stolte 1 s arrival 
at his station, Y-72, some 45 minutes after he left station Y-79, he again 
saw accused and also the plane in which he had seen accused depart from Y-7) 

·(R.22). An aircraft of the type piloted by accused was seen to land at Y-72 
·by the flying control officer shortly before Lieutenant Stolte arrived there 
on his return from Y-79. In response to signals given from the control to1'1er 
as the plane was landing, the accused shortly thereafter appeared before this 
officer and. asked 1twere you trying to flag me do19Il?" The officer asked accused 
the name of the pilot of the plane and accused replied "Captain Stroby11 (R.25; 
Pros. Ex.c). 

4. Upon being advised ot his rights as a -rdtnt,ss, accused elected to 
remain silent. Accused•a commanding o.t'ficer was called as a character wit
ness by the de.t'ense and testified that from the early part of July 1945, the 
date of the alleged offenses here involved, the character and ef.t'iciency of 
the accused had been excellent (R.28). He further testified that accused 
was not a rated pilot. 

5. Accused stands convicted of the unlawful sale of a motor vehicle of 
a value greater than $50 issued .for use in the military service, and of 
making an unauthorized airplane flight, both in violation of Article of war 
96. The court in finding accused guilty of the Specification of Charge I 
excepted the words "captured German civilian." The offense involved would 
have been adequately charged had these ,vords been omi.tted from the Specifi
cation. The gravamen of the offense is the unlam'ul sale of certain property 
issued for use in the military service and it is immaterial 1'hether such 
property was captured before it was so issued. It is clear from the record 
that accused could not have been misled or injured by aey failure of proof 
in the premises. The undisputed evidence conclusively establishes that 
accused sold the vehicle in question and that said vehicle had been issued 
for use in the military service as alleged. There was no testimony as to 
its value, but considering the £act that it ,ras in good running order, ,ras 
equipped with a 1941. Mercury engine and that the purchaser paid the accused 
the equivalent of $250 for it, the evidence is clearly sufficient to estab
lish that its value ,ras in excess 0£ $50 (a.! 262735, Kaslow, 4l BR 126). 
While the Specification was erroneously laid under a Charge alleging a vio
lation of Article 0£ war 84 the reviewing authority, recognizing that said 

-3-
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Article did not apply to officers, properly approved only so much of the 
findings of guilty of that Charge and Specification as involved a. violation 
of Article of War 96 (See 4 Bull JAG Z'/9, CM 279968(1945)). 

As concerns the offense set forth in the Specification of Charge II 
(unauthorized flight),. the evidence, in no manner contradicted by the defense, 
shows that accused took an aircraft 'Which had been grounded and without ob
taining clearance as required by existing regulations new it to his hone · 
field. Clearly by so doing, he made an unauthorized fiight as alleged. The 
language used in the Specif'ication charging accused with making an "unauthor
ized fllghtn "ffaS sufficient to show that the act was wrongful as constituting 
an offense prejudicial to good order and military discipline and the proof 
amply supports the findings of guilty. 

6. A full hearing.was accorded the Honorable Henry J. Latham, Congress
man from the state of New York on 13 March 1946, and a hearing -was also 
accorded Mr. tauson Stone, attorney of the firm of Boyle, Feller, Stone and 
McGivem, 25 Broad Street, New yo·rk, · New York, llho, accompanied by accused's 
father and sister, appeared before the' Board of ~view in accused's behalf 
on 25 March 1946. Consideration has also been given to a brief submitted by 
Mr. Stone and to nUJOOrous communications received in the Office o! The Judge 
Advocate General, all of which are forwarded herelfith. 

7. Accused is 25 years of age and single. He attended various univer
sities for about six years, eventually graduating from Tri-State College, 
Aneola, Indiana, in 1942 ldth a Bachelor of Science degree in aeronautical 
engineering. On l July 1942 he enlisted in the Army of the United States 
and thereafter was appointed an' aviation cadet, completing the course of 
instruction 18 March 1943 at llhich time he was appointed a second lieutenant. 
He was promoted to first lieutenant on 21 July 1943 and tg captain on· 1 Decem
ber 1944. 

s. The court ,ras legally constituted and had jurisdiction of the 
acC'llsed and of the offenses. No errors injur,iously affecting the substantial 
rights or t·he accused 'W8re committed during the trial. In the opinion of 
the Board of leview the record of trial is· legally sufficient to support 
the findings of guilt7 as approved by the revie'Wing authority and the sen
tence and to nrrant confirmation of the sentence. Dismissal is authorized 
upon conviction of a violation of Article of -war 96. 

~,_., ,.p~---Judge 

. ~::: 
J,dvocate • 

Advocate. 

Advocate. 
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liq ASF, JAGO, Washington 25, D, C. 

TO: The Secretary of war 

'283) 

1st Ind 

APR 1 6 · . ., 

. l. Pursuant to Executive Order No. 9556, dated 26 May 1945, there are 
transr.iitted herewith for your action the record of trial and the opinion of 
the Board of Review in the case of captain Robert P. Grey (0-860022), Air 
Corps. 

2. Upon trial by general court-martial this officer was found guilty 
of the offense of selling a Government vehicle issued for use in the military 
service (Chg. I, Spec.), in violation of Article of War 84 and guilty of 
making an unauthorized night in Army aircraft (Chg. II, Spec), in violation 
of Article of i'far 96. He was sentenced to dismissal, total forfeitures and 
.confinement at hard labor for two (2) years. No evidence was introduced of 
any previous convictions. The reviewing authority approved only so much o£ 
the findings of guilty of Charge I and the Specification thereunder as in-
volved a violation of Article of Tfar 96, approved the sentence, desienated 
the Eastern Branch, United States Disciplinary Barracks, Greenhaven, ~~w 
York, as the place of confinement and forwarded the 1~cord of trial for action 
under Article of Via.r 48. 

;,. A summary of the evidence may be f9und in the accompanying opinion 
of the Board of Review. The Board is of the opinion that the record of 
trial is legally sufficient to support the findings of guilty as approved 
by the reviewing authority and the sentence and to warrant confirmation of 
the sentence. I concur in that opinion. On 7 September 1945 the accused, 
who 'Was not a rated pilot, flew an L4 aircraft from a field lmown as Y79 to 
his home field, rr2. The plane had been grounded because of a cracked ·pro
peller and was not in flyable condition. Accused did not fill out the fems 
required to obtain clearance of the plane and too~ no action to obtains its 
release as was required by existing Air Force negulations., but new it without 
mishap. on 26 September 1945, at Schweinfurt, Germany, accused sold a l9J5 
Ford Sedan to an enlisted man for 2500 German marks. The car was painted. an 
olive drab color, had a white star on the hood and carried a United States 
registration nUl!lber, yet accused represented himself to be the o-wner of the 
vehicle which in fact had been issued in the military service and was car
ried on the autanotive inwntory records of accused1 ! organization. 

Available records do not disclose what, if aey, combat duty accused has 
performed, although a letter attached to the record of trial signed by the 
defense counsel and requesting clemency on behalf' of accused, states that he 
has been stationed overseas for over two and one-half' years and has an ex
cellent record of service. Among the allied paper~ is a letter from accused I s 
father stating that accused has six battle stars and a Presidential Unit 
citation. This information has not been confinned and the Battle Honors 
Section of the Decorations and Awards Branch of The Adjutant General's r:epart
ment (Captain Todd) infonnally advises that a search of its re~ords does not 
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reveal the mentioned awards. I recommend that the ·sentence be r.onfirmed 
but that the period or confinement be reduced to one year, that the sentence 
as thus moditied be carried into execution and that· an appropriate United 
States DisciplinarJ Barracks be designated as the place or confinement. 

3 Incls 
l - Record. or trial 
2 - Form or action 
3 - Ltr fr/Samuel Gold

man dated 22 J.ray 1 47 
w/indl. ____ , __ _ 

( GCMO 216, 9 July 1946). 
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WAR IEPARTWENT 
In the Qt'.fioo 01· The Judge Advocate General 

Washington, D. c. 

· JAGH - OJ .302968 

UNITED STATES 

v. 

First Lieutenant FOLKER. 
ANDERSON (0-1018700), 
Headquarters Company, 
753rd Tank Battalion 

) 
) 
) 
) 
) 
) 
) 
) 

HEADQUAR'.IERS :XX CORPS 

Trial by G.C~?J., convened at 
Starnberg, Bavaria, Ger:nany, 
ll October 1945. Dismissal 

OPIK(Clt by the BOARD OF R!: VIEW 
HOTIENS'IEIN, SOLF and SCIBiAGER, Judge Advocates 

·------------
l. The Boa.rd 01· Review has examined the record oi' trial in the case 

o:r the officer named above and submits this, its "Opin:i,on, to The Judge 
Advocate General. · 

2. The accused was tried upon the following Charges and Specifi
cations a 

CHARGE Is ViolatiQll 01 the 9.3rd Article 01· wa.r. 
I 

Speci1"1cation ls In that 1st Lt Folke R • .Anderson, Headquarters 
Canpany, 753rd Tank Battalion, did, at St. Anton, Austria, 
on or about 7 August 1945, feloniously embezzle by 1·raudu
lently converting to his 01m use tllenty-two thousand (22,000) 
German Reicluuarka value about two· thousand two htmdred dol
lars ($2,200.00); one white gold diamond brooch value about 
one hundred 1·orty dollars (~l.40.00); one gold brooch 1Vi.th 
two carved red antique stones value about one hundred twenty 
dollars ($120.00); one necklace with diamonds and five 03ylon 
sapphires value about i'our hundred forty dollars ($440.00); 
one bracelet with diamonds and 1·1ve Ceylon sapphires value 
about six hundred dollars ($600.00); one pearl necklace with 
diamond clip value about two hundred sixty dollars ($260.00); 
one· antique baroque bracelet with green stones value about 
sixty dollars ($60.00); one moss agate bracelet value about 
two hundred dollars ($200.00); and one half moon brooch with 

http:2,200.00
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diamonds value about two hundred dollars (~,200.00) the property 
of Frau Dr. Maria Daelen entrusted to him by the said Frau Dr. 
Maria Daelen. 

Specification 2: In that 1st Lt Folke R. Anderson, Headquarters 
Callpa.ny, 753rd Tank Battalion, did, at St. Anton, Austria, 
on or about 7 August 1945, feloniously embezzle by fraudulently 
converting to his own use fifteen thousand (15,009) German 
Reichmarks value about one thousand five hundred dollars 
($1,500.00); one ama.thyst flower with diamonds value about 
one thousand dollars rn1,ooo.oo); one gold bracelet with 
diamonds value about six hundred dollars (~~600.00); one 
pearl mesh· bracelet with pearl and brilliants value about 
two hundred eighty dollars (~~280.00); one half red and half' 
yellow gold spring brac;elet value about one hundred forty 
dollars (~140.00); one golden bracelet with topaz stone 
value about one hundred forty dollars (tl-40.00); one jade 
pendant value about one hundred dollars ($100.00); two gold 
German coins value about four dollars (t,4.00) each; one 
small gold wrist watch value about twenty-oiglJ_t dollars 
{f,28.00) ;' three pearl shirt studs value about sixty dollars 
(C6<).00) each; one square link gold bracelet value about 
ninety-two dollars ($92.00); one white gold ring with moon 
stone and diamonds value about one hundred eighty dollars 
($180.00); one gold ring with opal and dia.11onds value about 
five hundred sixteen dollars ($516.oo); one gold ring with 
topaz value about one hundred twenty dollars rn120.oo); one 
platinum pendant with aquamarine stone value about one thou
sand nine hundred t1Venty dollars ($1,920.00); one 'White gold 
bracelet with aquamarine stone value about eight hundred forty 
dollars ($840.00}; one miite gold bracelet with aquamarine 
stone value about five hundred forty dollars ($540.00); one 
platinum bracelet with diamonds value about seven hundred 
ti'l8nty dollars ($720.00); one gold bracelet with sapphire 
value about one hundred dollars (t,l00.00); one gold link 
bracelet value about one hundred dollars (~100.00); two 
gold chain mesh bracelets value about forty dollars ($40.00) 
each; one small gold chain value about sixteen dollars 
($16.oo); one platinUlll bracelet with sapphire value about 
four hundred eir;hty dollars (f480.00); one gold pendant 
value about sixteen dollars (~16.oo); one gold stick pin 
with pearl value about one hundred tlienty dollars (!:,a20.oo); 
one large gold pocket watch value about one .hundred twenty 
dollars rnuo.oo); one gold brooch with rectangular topaz 
value about eighty dollars (080.00); one gold brooch vrl.th 
diamonds value about one hundred twenty dollars (fl20.00); 
one gold watch chain value about sixty dollars ($60.00); 
eighteen gold German coins value about eight dollars rna.oo) 
each; two United states tlienty dollar gold pieces value 
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about t'W8nty dollars ($20.00) each; one brooch with pendant 
of large and small garnets value about sixty dollars ($60.oo) 
the property o£ Frau Flockina von Platen entrusted to him by 
said Frau Flockina von Platen. 

CHARGE II1 Violation of the 95th Article of War. 
(Finding of not guilty). 

Specification: (Finding o£ not guilty'). 

CHARGE IIIa Violation of the 96th Article of' War. 

Specification: In that lat Lt Folke R • .Anderson, Headquarters 
Canpany, 753rd Tank Battalion, did, at Grassau, Germany, 
on or about 13 August 1945, nth intent to deceive Frau 
Flocld.na von Platen, virongi'ully report to the said Frau 
Flockina von Platen that her property, consisting of' 
jewelry and money, had been delivered to one "Marina" 
'Which report 1'iaS known by the said 1st Lt Folke R. Anderson 
to be untrue 'in that said property was then in his posses
sion. 

He pleaded not guilty to all Charges am Specifications. '!be court found· 
him not guilty of the Specif1cation·o.t Olarge II and Charge II and guilty 
o£ the remaining Charges and Speci1"ications. No evidence o£ any previous. 
convictions was introduced. He was sentenced to be dismissed the service. 
The reviewing authority approved the sentence, although stating that it 
was inadequate, and forwarded the record o£ trial for action under Article 
of War 48. The confirming authority, the Commanding General, United States 
Forces, European Theater, on 18 January 1946, approved only so much of the 
findings o£ guilty of Specification l of' Charge I as finds that accused did, 
at the time and· place alleged, feloniously embezzle by' fraudulently convert
ing to his own use henty thousand (20,000) German Rsic:h:ma.rks, value about . 
two thousand dollar3 ($2,000.00); one Tlhite gold diamond brooch, value about 
one hundred forty dollars ($140.00); one gold brooch l'd.th two carved red 
antique stones, value about one hundred t1Venty- dollars ($120.00) ;--one neck
lace ldth diamonds and 1'ive Ceylon sapphires, value about four hundred forty
dollars ($440.00) J one bracelet with diamonds and five yey-lon .sapphires,; 
value about six hundred dollars (t1ioo.oo); one pearl necklace ldth diamond 
clip value about two hundred sixty- dollars (f.260.00); one antique baroque 
bracelet with green stones, value about sixty dollars rn,60.00); one moss 
agate bracelet, value about two hundred dollars ($200.00); and one half 
moon brooch with d:wlonds, value about two hundred dollars (fi:,200.00), the 
property- o£ Frau Doctor Maria Daelen entrusted to him by the said Frau 
Doctor Maria Da.elen. The sentence was confirmed but pursuant to Article 
of War 50½ the order directing its execution was withheld. The p~r con
ferred by direction of the President upon the Commanding General, tm.ited 
States Forces, European Theater, und13r the provisions 01· Article of War 
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48, having been suspended on 19 January 1946, the record 01 trial was for
warded to 1'he Judge Advocate General 1or appropriate action. 

3. On the evening of b August 1945 accused became acquainted with Frau 
·Flockina von Platen and Frau Doctor Y...aria Daelen in St. Anton, Austria (R 9, 
19). By pre-arrangeroont, the next morning he called on Frau von Platen at 
her apartment, vihich she shared with Frau Daelen (R 10, 20) •• Accused told 
the wanen he was living at Grassau. They asked him to take some property 
of theirs to Oarmish, in Bavaria, because, being Germans, they were not per
mitted to take any jewelry or money out 01· Austria and had been limited to 
ntwo kilos 11 of household goods (R 10). They asked him to deliver the pro
perty to Frau Hirth and he agreed with the proviso that he could give it 
to Marina von Ditmar, a mu~l friend or the accused and Frau von Platen. 
This was satisfactory to the two women (R 12, 21). No definite date ror 
the delivery was agreed upon but accused stated that he would give the pro
perty to one oi' the two women vihen he passed through Garmish on his return 
trip (R 18). . 

With these arrangements ma.de, Frau von Platen placed 15,000 marks and 
her jewelry in a brW case (R 11). Frau Daelen then put "over 20,000 
marks," in the same brief case together 'With her je-welry (R 22-24). Ac
cu~d took the brief case and left (R 12). Frau von Platen identified 
Prosecution Exhibit 1 as an amethyst fl0\'l8r with diamonds, as onl of the 
pieces o.f je"Welry delivered by her to ahcused (R 14). Similarly she 
identified Prosecution Exhibits 10-33, inclusive, and 35-42, inclusive, 
as property she delivered to accused (R 14, 15). Frau Daelen identified 
Prosecution Exhibits l-8 as property she delivered to accused (R 26). 
These exhibits were later received in evidence (R 45-46). Inasmuch as, 
with one exception, they con1·orm to the descriptions 01 tbe items listed 
in the Specifications they will not be further described here. The excep.
tion is that Prosecution Exhibit l - a whitg gold diamond brooch - was 
identified by Frau von Platen as an amethyst flower with diamonds. Pros
ecution Exhibit l 11as also identified by Frau Daelen. Prosecution Exhibit 
9 - an amethyst flower Vii.th diamonds - was identified by neither of the 
wanen as Prosecution Exhibit 9. 

Private First Class Jack E. Noble testified that he drove accused from 
st. Anton to Grassau via Garmish. He could not recollect the date 'of the 
trip but remembered that accused told him that the contents of the leather 
brief case he was carrying Tiere very valuable (R 55, 57). They made only 
one stop in Garmish, at an Army mess hall, where accused obtained sane 
sandwiches (R 57, 58). Accused left the lVitness and the brief case in the 
jeep and was gone less than one hour (R 58). • . . 

On 15 August 1945 Frau von Platen :received nan accused a letter 
dated 13 August 1945 in lihich he stated, in part: 
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"* * * Your property that you gave me is safe and sound 
in Garmish'. I had to give it to Marina as I could not find 
the other person * * *" (R 13., 41; Pros Ex 43). 

(287) 

Toward the end of August Frau von Platen and Frau Daelen mnt to Gar
mish but could not locate their property (R 13., 24., 25). Neither of the 
two designated recipients had been given the property. Frau Hirth had been 
at Garmish all during the month of August and Baroness von Hirschberg., born 
von Ditr.iar., had been there during that time, except for two days (R 30, 32). 
The latter knew accused but had not-seen him for "a long time"• About 21 
or Z2 August 1945 accused gave the First Sergeant of his company a package 
wrapped in cloth about four inches wide and ten inches long and asked him 
to put it in the company safe (R 47; Pros Ex 44). · 

On 28 August 1945 agents of the Criminal Investigation Division called 
on accused at Grassau. Vlhen informed that they -were investigating the 

· whereabouts of the je-welry accuseq appeared "extremely nervous and extreme-
. ly agitated"•· He told them that the jellelry wa.s in the safe at the officers' 

club in Gannish Partenkirchen. They requested permission to search his 
roan and he admitted that he had some of the jeT1elry there which they found, 
together w.!.th 11upwards of 8000 Reichmarks" (R 35, 36). The agents informed 
accused that he must accompany them to Garmish Partenld.rchen. Accused 
agreed but ieft them to shave and to infom the first sergeant of his de
parture (R 38). That morning about 1100 hours he withdrew from the safe 
the package he had put there (Pros Ex 44). 

Enroute to Garmish Partenld.rchen they stopped off at Rosenheim. 
· Here accused gave' a Lieutenant Hainey a package containing je?1elry which 
was wrapped in "What appeared to be white handkerchiefs with the letter "A" 
on them (R 44). After leaving Rosenheim accused admitted that there was 
no je"flelry at Garmish Partenld.rchen (R 38). Prosecution Exhibits l-33 and 
35-1+2 viere identified as having been taken from accused (R J?). In addi
tion; 21,132 Reichmarks were recovered (R 38, 46; Pros Ex 46-56). 

In an extra-judicial statement, properly- admitted in evidence, ac
cused admitted receiving on 7 August 1945 some property from two German 
women, one of them named ·F1ocld.na, to deliver to Frau Hirth or to Marina 
von Ditmar in Garmish. On the way back from St. Anton he searched for 
Frau Hirth but was unable to find her. He did not "turn to Garmisb and 
left the jemlry in his roan., except for that which he put in the company• s 
safe for safe keel)~ (R 39, ilJ, 4.3). He admitted writing Frau von Platen 
the letter 'Which was introduced in evidence as Prosecution Exhibit 43 {R 
41). He stated that he intended to deliver the property- the -weekend fol
lawing the day- he 11rote the letter and that his work and 11other things" 
had prevented him from so doing (R 1+4). 

It was stipulated by arxl. bet11een the prosecution, the defense,· and 
accused that the German Reichmarks was worth $.lo (R 46; Pros Ex 45). In 
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addition, it was stipulated that the values 01' the items 01' Specifications 
l and 2 01· Charge I were as listed in the Speci1'ications (H 4h, Pros Ex 46). 

4. After being properly advised 01' his rights, accused elected to be 
sworn and testify but restricted his testimony to the Specification of 
Charge III (R 52). 

He admitted writing Prosecution Exhibit 43 on l3 August 1945.but stated 
that he intended to go to Gannish the following mekend and deliver the 
jemlry. On the 14th or 15th, however, he was made Battalion Adjutant and 
had a lot of work to do in connection nth the redeployment of troops (R 
52, 53). 

Second Lieutenant Clayton Badgley testified that since he had been 
assigned to accused's organization in July 1945 be had not known of any 
misconduct on accused 1s part (R 50). 

rtiwas stipulated by and between the prosecution, defense, and accused 
that between 8 August 1945 and 28 August 1945 he had an Adjusted Service 
Rating score of 63; that he desired to remain in the service; that under · 
the regulauons in force then a..,::1 at the time 01· the trial an officer with 
an A.dju3tad Service Rating of 63 points ;mo elected to remain in the serv
ice could not be released (R 51). It was further stipulated, as aforesaid, 
that accused had received four 11excellent 11 efficiency ratings from four 
different officers; that he had been awarded the Bronze Star Medal and the 
Purple Heart, and that he had earned two battle stars (R 51). 

5. Specifications 1 and 2 of Charge I. Accused is here charged with 
e:nbezzle!OOnt in violation of Article of "ifar 93. · 

I 

"Embezzlel1)9nt is the fraudulent appropriation of property 
by a person to 'Whom it has been intrusted or into whose hands 
it has law.f.'ully come * * *• The gist of the offense is a breach 
o£ trust" (MCM, 1928, par. l49h)• 

There is no doubt that accused was intrusted with the property on 7 August, 
as alleged; that he did not deliver it, as he agreed; and that with the ex.
ception of 14,000 Reichrnarks which had disappeared, it was found in his 
possession on 28 August. From these facts and the !act that he could have 
delivered it when he agreed to and did not; trom the !act that he falsely 
told the owners that he had delivered it; and from the fact that he made 
false statements to the agents of the criminal Investigation Division as 
to its whereabouts, the court was warranted in inf.erring that he converted 
it to his own use (CM 243794, ~oore, 28 BR 97; CM 248224, Van EEP, 31 BR 
193). · · 

In Specification l of Olarge I, the accused is charged, in part, 'With 
embezzling twenty-two thousand (22,000) German Reichmarks, the property of 
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Frau Doctor Maria Daelen. The only evidence submitted to support this 
pa.rt of the Specification is the testimony of Doctor Daelen that it was 
nover t'nenty thousand marks in four packatsn (R 22). The confirming 
authority- properly approved only so much of the finding of guilty of 
that portion of the Specification as involved 2.0,000 Rsichmarks 1 . value 

· about $2,000.00. 

· The confusion which arose as to Prosecution E.xhibitsl and 9 ap
parently arose solely because of misnumbering. Both items "l'lere identified 
by their respective owners and were introduoed into evidence and the al
legations as to their ownership and that they- -were part of the embezzled 
property are fully sustained. The record is legally sufficient to sustain 
the .findings of guilty of these Specifications as approved. 

Specification of Charge III. It is here alleged that accused, nth 
intent to deceive, -wrong.fully reported to Frau von Platen that he had de
livered the property- to "Marina", a report 'Which he knew to be untrue. 
Accused admitted writing a letter to that effect and admitted that it ,ras 
untrue but denied he intended to deceive Frau von Platen, contending that 
he was merely stating what he hoped to accanplish in the very mar future. 
Fran his manner of dealing with the property, llhich -we have already dis
cussed, the court was fully justified in finding that the letter was written 
with the intent to deceive, as alleged. 

Such conduct was, in our opinion, a violation of Article of War 96. 
A.ccused was a fiduciary and this .false report was made to those to whom he 
owed a duty of fidelity-, for the purpose, so the court could !ind, of aiding 
him in his scheme to embezzle their property-. 

The record is legally' sufficient to sustain the findings of guilty of 
this Specii'ication. • 

6. war Department records shc,,r that accused is 27 years of age, unmar
ried., and that his mother and father are living in Providence, Rhode Island. 
He has completed one and a half years in Bryant College prior to entr.y into 
the military service. Accused entered the J.xmy on S May 1942 and went to 
the Annored Officers Candidate School, Fort Knox, Kentucky. He was commis
sioned a second lieutenant, Jrrrr;r of the United States, on J July 1943 and 
later on a date not shOffll he was co:mnissioned a first lieutenant, Arrey- of 
the United States. He arrived in the European Theater of Operati-ons on 2 
November 1944 and had four months combat. During that time he has been 
wounded and has received the Bronze Star ?/..edal for heroic achievement. His 
record shows that the manner of the performance of his duties has been rated 
"excellent". 

7. '.the court -was legally corudtuted and had jurisdiction o1' the 
person and offenses. No errors injuriously aff'ecting the substantial rights 
or the accused -were committed during the trial. In the opinion ot the 
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Board of Review the record. oi trial is legally sufficient to support the 
findings of guilty and the sentence. A sentence of dismissal is authorized 
upon conviction o~ a violation of A.rticlmof' War 93 and 96. 

""b ... • .._Q_/...,'z __ ;_';,zg.....,;;-.,,,,,,..,-udZ-. ... ~<-----' Judge Advocate 
1 

Lf1 af~ d ~ Judge Advocate 

_C_.-,t_',,:_~_ . .,,..v_"i>c._70,...-.,,_,:' ,(_
1
_. -·•·...,.._· _-1 _ _.., Judge Advocate 

_.c- ! l 
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JA.GH. - CM 302968 

WD., JAGO, Washingt'on 25, D. c. 

1'0: The Unde·r Secretary of War 

1st Ind 

l. Pursuant to i:xacutive Order No. 9556., dated lil:ay 26., 1945., there 
are transmitted herewith the record of trial and the opinion of the Board 
of Review in the case of First Lieutenant Folke R. Anderson {0-1018700)., 
Int'antry., 753rd Tank Battalion. · 

·2. Upon trial by general court-martial this officer was found guilty
of embezzlement of German reichmarks and je11elry of a total value of ap
proximately $14620.00., the property of German civilians., in violation of 
Article of War 93 (Chg I., Specs 1 & 2); and of false and deceitful misrep
resentation in nolation of Article of War 96 (Chg llI, Spec). No evidence 
was introduced of pre-yious convictions. He was sentenced to be dismissed 
the service. 'Ihe reviewing authori'ty approved the sentence and forwarded 
the record of trial for action under Article ot war 4s. On 18 January 
1946., the Commanding General., thited States Forces, European Theater, ap
proved the findings of guilty with a minor modification of Specification 
l., Olarge I. He confirmed the sentence., but pursuant to Article of War 
5o½ withheld the order directing its execution. The powar conferred b;r 
direction of the President upon the Commanding General., United States 
Forces., European 'lbeater., under the provisions of Article of War 48., was 
suspended on 19 Januarr 1946 and the record of trial was forwarded to my 
office for appropriate action • 

. 3. A summary of'the evidence may be found in the 1ccanpa.ey-ing opinion 
of the Board of 113view. The Board is of the opinion that the record of 
trial is legally sufficient to support the findings of guilty as approved 
by the Camnanding General., United States Forces, European Theater, and 
legal17 sufficient to su?Port the sentence. I concur in that opinion. 

On 6 August 194S accused became acquainted with Frau Flookina von 
Platen and Frau Doctor Maria Daelen, two German civilian women in st • .Anton, 
.A.ustria, which is in the French Occupation Zone. The two women 'Were sub-
je ct to deportation to Germany~ German nationals deported !'ran the French 
Zone •re not permitted to take je119J.r.y and m0ll87 out of iustria. On the 
.t'ollOll'ing da:, the two women entrusted jewelry and German currency- o! an a:p
proximate total value o!' $14620.00 to accused, nth the understanding that 
he would deliver it to either Marina von Ditmar or Frau Hirth., both residing 
at Garmish Partenld.rchen, Bavaria. No definite date for the del1"8ry ns 
made, but accused-.stated that he would deliver the propert7 to one of 'the 
two WOIIM3n 'When he passed through Qarmish on his return trip to Grassau., 
GermaJV. Accused stopped in Garmish on his return trip but did not deliver 
the propert7 entrusted to him to either o!' the designated recipients. 
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On 15 August 1945, Frau von Platen received from accused a _letter 
dated l3 .August 1945 in which he stated in part: · · 

"* * * Your property that you gave me is safe and sound 
in Garmish. I had to give it to Marina as I could not !ind 
the other person.***"• 

Toward the end or August Frau von Platen and Frau Doctor Daelen -11ent 
to Garmish and discovered that the property had not been delivered to either 
0£ the <1esigne.ted recipients. On 28 August 1945 agents of the Criminal. In
vestigation Division called on accused at Grassau. Initially he stated that 
t.he property was in the safe in the officers I club in Garmish Partenkirchen, 
but on search of accused 1s quarters, the agents found pa.rt of the property. 
The agents too~ accused to Garmish and on the ,ray he handed to the agents 
the remainder of the jewels and -what was left of the German currency. 

In an extra-judicial statement which was properly admitted in evidence 
accuaed admitted that the property had been entrusted to him for delivery 
to Frau Hirth or to Marina von Ditmar in Garmish. On the way back from st. 
Anton he was unable to find Frau Hirth. He did not return to Garmish and 
left the property in his quarters except for a part 'Vihich_ was placed in the 
compaey 1s safe. He admitted 'Wl'iting a letter to Frau von Platen which she 
received on 15 August 1945. He stated that he intended to deliver the pro
perty the 11eekend following the day he wrote the letter, but that his work 
and 11 other things" had prevented him_ fran so doing. 

ill of the propert7 was recovered except approximately 14,000 reich
marks. 

4. There are no mitigating circumstances and accused has conclusively' 
demonstrated that he is unworthy of his commission. Accordingly,. I recan
mand that the sentence be confirmed and carried into execution. 

S. Inclosed is a form of action designed to carry the above recommen
dation into effect, should such recamnendation meet with your approval. 

2 Incls 
l - Record of trial 
2 - Form of action 

--------------( o.c.u.o 333, 31 6ct 1946). 

j / - "i ' ~..-.1 . ' 

~~.~--\. 
. THOMAS H. GREEN . 

Major General 
The Judge .ldvocate General 
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A.rrrr;r Service Forces 

In the Office of The Judge Advocate General 
Y1ashing,ton, D. c. 
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SPJGK - CM 302969 
1. 6 APR 1946 

UN I T E D s TA T ES ) IX AIR FORCE SERVICE COJ.!1.iii.ND 
) 

v. ) 
) 

Captain C.iHL E. tsKRIDGE ) 

Trial by G.C.M., convened at IX Air Poree 
Service Command, APO '"149, Erlangen, Germany, 
17 November 1945. Dismissal. 

(0-311 736), Air Corps. ' j 

---------------------------,--HOLDING by the BOA.RD. OF REVIJ:.1'i 
rnYS!!., KUDl:R and NIHGO, Judge Advocates. 

------------------------------
1. The record of trial in the case of the officer named above has been 

exe.rnined by the Board of Review. 

2. The accused was tried upon the following Charges and Specifications: 

CHAliGB Ii Violation of the 85th krticle of \';ar. 

Specification: In that daptain Carl E. Eskridge, 63rd Station 
Complement Squadron, 2nd Air Depot Group, was, at Strip_ R-14, 
on or about 20 april 1945, found drunk while on duty as officer 
in cht1.rge of a detail ·clearing debris from the buila.ing to be 
used as a post ~xchange at Strip R-14. 

CHARGE Ila Violation of the 96th Article of ·ifar. 

Specification: In that Captain Carl E. Eskridge, ***, was, at. 
Strip R-14, on or about 20 April 1945, drunk and disorderly 
in station. 

ADDITIONAL CHARGE: Violation or° the 96th Article of "i,ar. 

Specification& In that Captain Carl E. Eskridge, Headquarters and 
Headquarters Squadron, IX Air Force Service Command, was, at 
Luxembourg City, Luxembourg, on or-about 6 July 1945, drunk 
while an accused on trial before a General Court-M..rtial. 

He pleaded not guilty to all Charges and Specificat~ons. He was found guilty 
of all Specifications and of Charge II and the Additional Charge. He was 
found not guilty of Charge I, but guilty of a violation of the 96th Article 
of ijar. No evidence of any previous oonviotion was introduced. He.was sen
tenced to be dismissed the service. The reviewinc authority approved the 
sentence and forwarded the record of trial to the Commanding General, U. s. 
Forces European Theater, for action under Article of War 48. Prior to action 
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by the Commanding Crt:lneral, United States Forces, European Theater, his powers, 
statutory or otherwise, in so far as they pertain to courts-martial, including 
the power of confirmation of sentences of general courts-martial ani including 

. po,1ers conferred in time of war by Articles of Har 48, 49, 50, 50-'} and 51, 
were terminated 19 January 1946 by direction of the President, and in accordance 
with instructions contained in a cable from the War Department, dated 19 
January 1946, as clarified by a cable from the War Department, dated 21 
January 1946, the Coramanding Crt:lperal, United States Forces, European Theater, 
forwarded the record of trial to The Judge Advocate General for action by the 
confirming authority or other appropriate action. 

3. For reasons hereinafter stated, the Board of Review holds that ac
cused was not accorded a trial on Charges I and _II and their Specifications, 
that reading the evidence relating to the offenses therein alleged was error 
which prejudiced the court with respect to the findings of guilty of the 
Additional Charge and its Specification, and that therefore the record of 
trial is not legally sufficient to support any of the findings and the sen
tence. 

4. On 29 June 1945 the Original Charges were referred to a court ap
pointed by paragraph 6, SO 172, Headquarters IX Air Force Service Command, 
26 June 1945. On 2 July they were withdrawn from that court.and referred to 
a court appointed by paragraph 15, SO 178, Headquarters IX Air Force Service 
Command; 2 July 1945, as amended by paragraph 6, SO 180, 4 July 1945, as 
further amended by paragraph 1, SO 182, 6 July 1945. 

The latter court met 6 July a.nd heard the·prosecution•s case, which 
was based entirely on depositions admitted into evidence and read into the 
record. These depositiona stated that about,16 April 194,6 accused was placed 
in charge of an "advance party" in preparation for the movement of his squadron 
to Detmo. Germany (R •• 8). Accused and his party arrived at Detmo at approxi
mately 1900 hours {R. 11). Before going to bed, accused drank soxoo white 
wineJ."He was just starting to bed and had a few drinks was all and got in
toxicated" {R. 13,23). The next morning he. "took a couple of drinks 11 and 
went to ri :meetingJ "He wa.sn•t very intoxicated, but he was still under the 
influence of liquor" (R. 14,24). On 19 April, "at various times ••• both 
day tine and night," accused was not "drunk and staggering ••• but he we.s 
umer the influence of liquor" {R. 15,17,25). At 1000 hours 20 April accused 
got out of bed and "had a drink or two" of white wine and 'lwas under the in-

'fluence of liquor" (R. 15,16). He left his billet with a.sergeant. "In front 
.of the billets" they sa~ some Germa.n prisoners coming through a gate in a 
truck. Aocused ''was raising his oe.rbine," apparently to fire at the prisoners, 
when the sergeant· took it awe.y from him •. As the truck passed, accused said, 
ttwell, everybody's gone now and I can't shoot a.nybody 11 (R. 16). At that time·· 
accused was drunk (R. 19). At 1930 hours, acoording to the deposition of a 
sergeant who, pursuant to the orders of the station commander, was esaiorting 
accused to the station guardhouse, accused "broke loose from me a couple of 
times. He called me a son-of-a-bitch, threatened to kill me••• I took him 

2 



inside the guardhouse, locked him up in a cell." Accused "broke out of 
the cell," and was handcuffed and reinca.rcerated, after which "he started 
pounding on the door *** He was drunk" (R. 28,29). 

The defense moved for a finding of not guilty of Charge I and its 
Specification (R. 32). Luring the trial judge advocate's argument on the 
motion, after the court had returned from lunch, accused "in a soft tone 
mu'-tered" (R. 45), "I don't like the way he is talking," and, "He is lying" 
(R. 37). At the request of defense counsel the oourt thereupon took a five 
minute recess. iiihen it reconvened, defense counsel requested "permission 
to continue the oase until other defense counsel oa.n be substituted," where
upon the court adjourned at 1403 hours (R. 38). It had been discovered 
that accused might have been drunk in court when he made the foregoing re
marks (R. 46,47,48). The Additional Charge was preferred for this offense, 
and on 6 November the Original Charges and the Additional Charge were referred 
to a different court, namely, that appointed by paragraph 6, SO 172, Head
quarters IX Air Force Service ·command, 26 June 1945, as subsequently amended 
by paragraphs 10, 11, 12 and 13, SO 305, 7 November 1945. This court met 
17 November, at which time the following proceedings were hada 

11PR:::Sa Court will come to order. 

"TJAa The prosecution is ready to proceed with the trial of 
the United States ·against the accused, Captain Carl E. Eskridge, 

· Headquarters and Headquarters Squadron, IX Air Force Service Collll'.!U;nd. 

' "At the last session of this case, the court was recessed -- ad
journed -- subject to further call of the president. That was on 
6 July 1945. Since that time members of the court have been trans
ferred from this conuna.nd_ a:pd it has been necessary to add new members. 
Since that time another charge and specification has been added 
against the accused which will require another arraigillllent. Now as 
to the additional charge and specification, I think it would be proper 
at this time to proceed in the normal course of events to arraign the 
accused" (R. 41). 

The aooused was asked whether he was satisfied with the regularly appointed 
defense counsel, and he said he was; the reporter was sworn; the accused 
stated he did not desire a copy of the record ''with reference to the addi
tional cna.rge and specification" (R. 42); the trial judge advocate announced 
the names of members of the court present and absent, and stated the general 
nature of the Additional Charge and its SpecificationJ the trial then pro-
ceeded as follows• · 

"TJA.a ••~ 

"It does not appear from the papers on the additional charge 
that any member of the court is disqualified from serving by reason 
of being t~e accuser or the investigating officer, or to appear as 
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a witness fo~ the prosecution. Does any member of the court know 
of any reason whereby the prosecution or defense might have reason 
to chalienge on the additional charge? 

11 ~M.J HINGER: Raving previous knowledge of the case and having 
sat on t~e previous court trying the same individual, I feel that 
my presence would be prejudicial to the interests of the accusedJ 
therefore, I would like to be excused. 

11 TJ.A.: I ask the president of the court to excuse this member 
in view of his previous knowledge of the case. 

"PRES: He may be excused. (Ma.jor Ringer withdrew from the court 
room.) 

"TJA: Prosecution has no challenges either for cause or peremptoril: 
so far as th~ additional charge and specification are concerned. 

"Does the accused have any challenges for cause or peremptorily. 

"DC: The defense has challenges for neither. 
I 

"TJA: Is the accused satisfied with the court as 1 t now stands 
so far as the additional charge and specification are concerned. 

"DCa The accused is satisfied" (R. 42). 
• I 

The court "and the trial judge advocate" were then sworn, the accused was 
arraigned only on the Additional Charge and Specification, to which he 
pleaded not guilty (R. 43), and the record continues as followsa 

"TJA: At this time I think it would be proper to read to the 
court proceedings of the case up to the point we commence this 
morning, so that the court may be familiar with all the facts. 
I will omit readings of formal matters except insofar as pleas 
were recorded. AS to.all the specifications under Charge I and 
II, the accused pleaded not guilty, and at this point I will con
tinue reading from the proceedings of the case. 

"LM: Were there any special motions. 

11 TJA: There were no special motions or pleas. 

"At this point the trial judge advocate read the previous 
proceedings in the case" (R. 43,44). 

The court then proceeded to hear prosecution's evidence pertaining to the 
Additional Charge and.its Specification. The former trial judge advocate 
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testified that during the recess requested by defense counsel at the former 
hearing, 

"••• accused ca.me over to the table of the court members and, pointing 
at me, said in rather a loud tone, that everything I had told the oourt 
was a lie and that I was a liar••• I was standing at 'Ifr'J table at 
the time the accused walked out of the court-room, and I observed 
that he was stagge~ing and very much unsteady on his feet" (R. 46)~ 

He then accompanied accused to a nearby corridor, and "noticed that the ac
cused was unsteady on his feet, both in a standing position and during the 
time that he was walking. I also observed that his manner of speech was 
rather thick and incoherent at times. He spoke in a loud tone when he did 
talk." The accused 11s aid words to the effect, 1 God damn it, let I s get this 
thing over, Captain. If (defense counsel) does not want to be my lawyer, 
you get me another one. I want to get it over right novr. Let's get back 
in there•" (R. 46,47). Accused's eyes were "very glassy and they were 
watery," his faoe was "definitely a. red color," and there was "a. strong od(?r. 
of alcoholic beverage on his breath" (R. 47). ·Witness was of the opinion that 
accused we.s drunk at the time (R. 47). 

The oourt reporter testified that during the recess accused "was a 
little bit unsteady on his feet. He was walking around in the corridor there 
as he vras talking and his eyes to me -aeerneo. to be rather bleary and his face 
was rather flushed••• so far as his speech was concerned, he spoke quite· · 
intelligently·-· all very coherent -- seemed to know just what was going on." 
(R. 49 ). Yii tness walked back to headquarters building with t.0cus ed after ad• 
journmentJ "a.s we walked along he was weaving from aide to side, and didn't 
exactly keep up with me 11 {R. 50 ). Accused 11was under the influence ot in
toxicating liquor rathe~ sli~htly but not to the point where he was a nuisance 
or disorderly in any fashion (R. 60 ). "At .no time did I detect a strong 
odor of alcohol on his breath•• I wouldn't say that he was drunk" (R. 61). 

This was the prosecution's case. Defense renewed the motion for 
findings of not guilty of Charge I and its Specification, and made a similar 
motion with respect-to the Additional Charge and its Specification. These 
motions were denied, and defense offered the following stipulatioxr; which 
was admitted into evidence and read into the record (R. 53)1 

"It is hereby stipulated and agreed by and between the prose
cution, the defense and the accused, that if Sergeant Chester o. -
Miller, ASN 36817367 and Private First Class Louis E. Popper, 
ASN 36852054, both of the 1296th Military Police Company,~ 149, 
U.S. Army, were present they would testify as follows a , 

11 •we were ordered to proceed to Colonel Olmsted's office at 
about 1410 hours. We reported to Colonel Olmsted. He detailed us 
to go with Captain Friedman and look for a Captain that Captain 
Friedlnan would identify. fie first searched the Pescatore and left 
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orders at Gate·1 and Gate 2 and instruoted the guards to hold a :man. 
a Captain. whom Captain Friedman described for ·the guards. We then 
went down to the Schwartz Hotel. As we approaohed the hotel we saw 
Captain Eskridge emerge. Captain Friedman asked Captain Eskridge 
to get in our vehicle. which he did. 

11 'We observed Captain Eskridge. He appeared to have been drink
ing. We did not smell his breath. Captain Friedman did all the talk
ing to Captain Eskridge and we merely followed the two Captains to 
vehicle. Captain Eskridge rode with us in the back seat. The Captain 
accompanied us readily. We did not observe Captain Eskridge to stagger 
but there was not much walking to be done. This was a.bout three o'clock. 
On the way we talked to Captain Eskridge in a casual way. He seemed 
to us to speak intelligibly. At the dispensary we noted that Captain 
Eskridge was asked to walk a straight line. He did as told and came 
baok to the Doctor and asked if that was all right. We then took him 
back to Colonel Olmsted. Colonel Olmsted instruoted that the Captain 
be placed in Stookade an:i we therefore took him to the Seminary 
where the Stockade is. He was then turned over to Captain Garber. 
We observed Captain Eskridge. He seemed to talk intelligibly to 
Captain Garber and caused us no trouble. All this occurred on 6 
July 1945.' 0 (Def. Ex:. l) 

The court then made findings on all Charges and Speoifications, and adjudged 
aentenoe. 

5. It thus appears that the trial at the second hearing was conducted 
on the erroneous theory that it was simply a continuation of th~ first hear
ing before new members of the original court, whereas in fact the second 
hearing was before a new court. The acou.,ed was not advised by the new 
court, the trial judge advooate, nor his-defense counsel, nor by arraign
ment, that he·was being tried on the original Charges and Specifications. 
No evidence of the offenses alleged in the original Charges and Specifica
tions was introduced, the trial judge advocate simply reading 11 to the oourt 
proceedings of the oase up to the point we commence this morning, so that 
the court may be familiar with all the facts. 11 As a. further indication of 
the erroneous theory that the nevr trial was aimply e. continuation of the first 
hearing before new members of the original court, challenges were restrioted 
to the Additional Charge and Specification. Under these circumsta.noes it ' 
is clear that a.ocused was not accorded a trial on the Original Charges and 
Specifications. In new of the conflicting testimony hereinafter more tully 
discussed; the reading of the reoord of the first hearing, whioh oontained 
evidence pertaining to the offenses alleged in the .Original Charges and 
Specificationa, was error which injurioualy affected the sul.ist~tia.l rights 
of accused since it of neoess i ty prejudi oed the court in its finding, ou 
the Additional Charge and Specification. The evidence introduced at the 
first hearing related to ooca.aions when accused was allegedly drUl'Jlc on duty 
and disorderly, on or about 20 April 1945. These offenses had no connection 
with his alleged drunkenness 6 July. and_ evidence of the offenses commi ttecl 
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in April was in:material to the issue raiaed by the plea of not guilty to 
the Additional Charge and its Specification, which was the only issue 
properly before the court. Reference to such unrelated offenses was error. 
The Manual for Courts-1-rtial states on this point that -

. "A fundamental rule is that the prosecution may not evidence 
the doing of the act by showing the accused's bad moral character 
or former misdeeds a.a a. basis for an inference of guilt. This 
forbids any reference to his bad cha.ra.oter in any form, either 
by general repute or by personal opinions of individuals who know 
him, and a.ny. reference in the evidence to former specific offenses 
or other acts of misconduct. whether he has or has not ever been 
tried and convicted of their commission• (par. 112b, MCM, 1928, 
P• 112). -

The evidence concerning a.ooused's drunkenness, if any, 6 July waa 
in conflict. One witness for the prosecution testified that accused was un
ateady on his feet, his speech was thick and incoherent at times, he spoke 
in a loud tone, his eyes were very glassy and were watery, his face 
"definitely a red color," and that there was a strong odor of alcohol on 
his breath. This witness was the only one who was of the opinion that ac
cused was drunk. The other witness for the prosecution testified that, al
though accused was a "little bit unsteady on his feet" and his eyes seemed 
to be "rather bleary" and his face "rather flushed, 11 his speech was "very 
coherent, 11 and "at no time did I detect a strong odor of alcohol on his 
breath. 11 This witness 'ifouldn't say that" accused was drUllk:. Two witnesses 
for the defense, who saw the accused less than an hour after the court ad
journed, stated that, although he "appeared to have been drinking, 11 they did 
not see him stagger, he seemed to speak intelligibly, and, when asked at 
the dispensary "to walk a straight line," he "did as told a.nd came back to 
the Doctor and asked if th~t was all right." In the opinion of the Board 
of Review this evidence is in ocnflict, and the court might well have found 
that it was not proved beyond a ree..sona.ble doubt that accused was drunk as 
alleged had they not been informed that on other occasions he drank and had 
been drunk and while drunk had been violent and disorderly. Where evidence 
of alleged intoxication of an accused was in conflict, it was held by the 
Board of Review that introduction of evidence that "accused drank liquor 
and was intoxicated on other occe.aions" wa.a prejudicial error, and "affected 
his substantial rights within the meaning of .AJ( 37 11 (Dig Op JAG 1912-40, sec. 
395(7). PP• 200,201, CM 114908 (1918)). 

6. The Board of Review therefore holds that the record of trial is 
not legally sufficient to support the findings and sentence. 

Judge Advocate 
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SFJGK - CM 302969 1st Ind May 10, 1946 

Hq ASF, JAGO, Washington 25, D. C. 

TO: Commanding General, IX Air Force Service Command, APO 66, c/o 
Postmaster, New York, New York. 

1. In the case of Captain Carl E. Eskridge (0-311736), Air Corps, 
I concur in the foregoing holdin~ of the Board of Review tbat the record 
of trial is legally insufficient to support the findings of guilty and 
the sentence, and for the reasons stated I recommend that the findings 
of guilty and the senten::e be disapproved. 

2. \Vhen copies of the Published order in this case are ·forwarded 
to this office, together with the record of trial, they should be ac
canpanied by the foregoing holding and this indorsement. For convenience 
of reference please place the file number of the record in brackets at 
the end of the published order, as follows: 

(CM.302969). 

1 Incl 
Record of trial 

/s/ THOMAS H, GREEN 

. THOMAS H, GREEN 
Major General 
The Judae Advocate General 



'WAR DEPARTMENT 
Anrr:f' Service Forces 

In the Office of 'lhe Judge Advocate. General 
Washington 25, D. c. 

SPJGH - m: 302970 

UNITED STATES 

v. 

Lieutenant Colonel GEOIGE G. 
CUITERAS (0-19321), Medical 
Corps. 

) 
) 
) 
) 
) 
) 
) 

THIRD UNI'IED STATES AmlY 

Trial by G.C.M., convened at 
Munich, Gennany, 18. November 
1945. Dismissal. 

OPINION of the BOARD OF IB VIEYl 
TAPPY, S'lERN and T~VETHAN, Judge Advocates. 

(;03) 

1. The Board of Review has examined the re cord of trial in the case 
of the officer namad above and submits this, its opinion, to '.!he Judge 
Advocate General. 

2. The accused was tried upon the follo~~ng Charge and Specifications: 

CHARGE: Violation of the 85th Article of War. 

Specification 1: (Finding of not guilty). 

Specification 2: (Finding of not guilty). 

Specification 3: In that Lieutenant Colonel George G. GUiteras, 
112th Evacuation Hospital, was at or near Mosbach, Germany, 
on or about 13 April 1945, drunk on duty as commanding officer 
of the 112th Evacuation Hospital. 

Specification 4: (Finding of not guilty). 

Specification 51 In that * * *, was at or near Traunstein, 
Gennany, on or about 7 May 1945, drunk while on duty as the 
commanding officer of the 112th Evacuation Hospital. 

Accused pleaded not guilty to the Charge and all Specifications. He was 
found guilty of the Charge and of Specifications 3 iµid 5 but not guilty of 
Specifications 1, 2 and 4 thereof. No evidence was introduced of any previous 
convictions. He was sentenced to be dismissed the se"rvice. The reviewing 
authority approved the sentence and forwarded the record of trial for action 
under Article of War 48. 

3. 'lbe pr9secution introduced evidence to show that on 13 April 1945 
the 112th Evacuation Hospital, of which accused was commanding officer, was 
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stationed in the vicinity of Mosbach, Germany (R.6,20,22,.39; Pros. Ex. 1). 
That evening the area was strafed by a German plane. About fifteen to thirty 
minutes thereafter the accused entered a tent containing the pre-operating 
and operating roans where Major o,ttler, the hospital urologist, was engaged 
in writing up sorrecases (R.22,27). The accused was unsteady and after 

walking to the center of the tent, he slipped and grabbed for the tent pole. 
captain Davies, the organization's adjutant, who was with accused, helped to 
steady him (R.2.3-.25). The accused's eyes were 11ragged 11 and he wore an un
usual smile (R.23). In the opinion of :Major Cottler the accused was drunk 
(R.23,27,29). 

Technician Fifth Grade Hodges saw the accused leaving the surgical tent 
just after the Gem.an plane had strafed the area. H3 was of the opinion that 
accused had been drinking because the ac9used staggered slightly and told 
some soldiers who had been.discussing the enemy plane not to spread any rumors 
(R • .30-.32}. Private First Class Yalanzon saw the accused about five or ten 
minutes after the strafing. Yalanzon was telling a patient about the plane 
~hen the accused, 'Who was noroally a soft-~pok8n man, loudly shouted to 
Yalanzon that the latter had not seen or heard a thing and that no plam had 
passed overhead. At the tina the accused's eyes had a "glassy stare." The 
witness was unable to detect the odor of liquor, being four or five feet from 
accused, but from the manner of his speech and the aprearance of his eyes, 
was of the opinion that accused was drunk (R • .39-42). 

1 
On 7 May 1945 the accused was still the corrnnanding officer of the 112th 

Evacuation Hospital which was then located in the vicinity of Traunstein, Ger
many (R.6,22). The organizati(>n had begun to arrive there the preceding day 
·-(R.6: Pros. Ex. 1). 1.!ajor Cottler, who had arrived at the new site with 
the ·second echelon about 4:30 p.:n. or 5:00·p.!ll. on 7 May, observed that som 
furniture belonging to the nurses was unloaded from a truck and burned in 
the presence of the accused, the detachment commander, the first sergeant and 
others (R.23,24). In M~jor Cottlert s opinion the accused was then drunk 
because "he stood there in this cock-sure manner, 11 he had a "glitter in his 
eye, n seemed to be "unconscious of?hat was going on a~ound him" and "didn 1t 
seem in a rational frame of mind11 (R.24). Private First Class Yalanzon testi
fied that about two or three hours prior to the burning of the furniture, the 
accused hurried through the X-ray tent, staggerine as he went, and stumbled 
once. The noor was level although the tent contained a considerable amount 
of equipment placed at intervals and not in alignment (R.47,48). tater in 
the evening, Yalanzon saw the accused close to the burnine furniture walking 
up and dol'ltl "more or less stageering." In the opinion of this witness, the 
accused was drunk both in the X-ray tent and at the fire (R.47,49). Techni
cian Fourth Grade Mann testified that about 4:00 p.m. on the date in question, 
he saw the accused standing near the truck fran which the furniture was being 
unloaded. The accused appeared unsteady on his feet. He asked Mann to have 
the first nurse report · to him (R. 57, 58, 60). , It was Mann ts opinion that 
accused was drunk although noj; 11ve:ry drunk." He observed. that accused "Was 
slouched", his face was flushed and his words ~re run together." the wit
ness did not detect the odor of intoxicants on accused's breath (R.58~59). 
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Captain Davies, who saw the accused in the vicinity of the burning 
equipment, testified that in his opinion, based upon accused's walk., which 
was 11a little more jerkier than usual? accused was drunk (R.70). 

On the morning r£ 7 May 1945 accused had left his station to go to the 
Headquarters of the 7th Army. He and one Captain Dudley- 'Were driven in a 
car operated by one Private First (!lass Hardesty. En route they encountered 
an overturned German truck. 'While the accused remained in the car., Captain 1 

Dudley and Hardesty removed a case of. cognac from the overturned truck and 
put it in the car in which they 'Were riding. Upon returning .t'ran 7th Army 
Headquarters about 3 or 4 p.m. ot the same day., accused too~ the case o.t' 
cognac. About 7:30 or 8:oo·p.m~., Hardesty 11ent to accused's quarters. He 
testified that there he asked accused .for na bottle" to talce to the drivers. 
Accused refused and said that if Hardesty had na bottle"., he would confiscate 
it. It was .Hardesty• s opinion that accused was drunk at the ti.Joo or. this 
conversation because accused 1s face was flushed arid he ·staggered in. the tent 
(R.53.,54). The witness admitted that he did not see the accused ·ta1ce a drink 
that day and that the case of cognac was full when it was broughtto the organ
ization area (R.55). Is further admitted that he did not dri've the a: ccused 
and Olptain Dudley back and that he felt "pretty good11 'While returning to 
.his station and 'When he requested liquor of the accused although he denied 
that he was drunk (R.54,56). · 

4. For tte defense evidence was offered to show. that. on 13 April 1945 
Captain Davies, adjutant ot the 112th Evacuation Hospital., was with. the 
accused at the ti.Joo of and immediately following -the·l'aid"by the German plane. 
At the suggestion of accused, they toured the· hospital and together' vidtad 
either the operating or plaster tent (R.651 66). In the ·course: of the. in
spection accused had a conversation with an enlisted man·(R.65). The tine 
spent in going through the hospital M'I.S about ten minutes. As far as Captain 
Davies observed., the manner of accused• s speech was "all right." · He had not 
seen accused drink anything on that day. Neither did he see the accused · 
stumble in the operating room nor see an officer tthold him up" (R.67). rt. 
was the opinion of Captain Il3.vies that accused had full control of his mental 
and physical faculties and was not drunk (P..66;67, 71).. · · · · 

Captain Bird, detachment commander in accused•s organization .on 7 May, . 
1945, testified that on that date., pursuant to instructions ret:ei'ved .t"ran · 
accused, he ordered certain excess furniturEJ burned (R.72,73). At the £ire 
Captain Bird detected the" smell of alcohol on accused•s· breath. Hcme'ver; 
his speech was clear and his 'Walk was steady. It did not appear·to Captain 
Bird that accused was perfoming his duties improperly and he believed the 
accused was sober (R. 74). 'lhe instructions relating to destruction o,f the·. 
furniture pertained to property oth!r than To· and E equipment. It was 
.furniture and equpment that had been accumulateq. by ·the. organization in France , 
and Germany. '.!he orga1 ization was semi-mobile and the carrying of this extra ·. 
furniture required the use of extra trucks (R. 73). · 
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Colonel Walter L. Peterson, 189th General Hospital, testified that he 
knew and haq had the opportunity to observe the accused from June 1940 to 
JWle 1941, from June 1942 to April 1943, and for an unstated period in 1944; 
that tne accused•s reputation for sobriety and for performing his work was 
good and that he would like to have the accused in his comnand (R.76-79). It 
was stipulated that if Colonel A. A. White -were present in court he would 
testify that if accused 110re a member of his command, he would assign him to 
the command of a hospital (R.79). 

After his rights with respect to becoming a witness in his mm behalf 
~ were fully explained, accused elected to remain silent (R.'30,81). 

5. Arter the defense had rP-sted, the court re-called Hajor Cottler, 
Captain Bird and Technician Fi.t'th Grade Hodges as its own witnesses. 'najor 
Cottler, whose knowledge of accused extended from 21 October 1944 to JWle 
1945, testified that the accused had the reputation of being addicted to 
alcohol and that the accused was a strict disciplinarian. The witness had 
been reprimanded by him on one occasion (R.81,82). Captain Bird testified 
that accused was known to be a man who drank and was not considered a severe 
disciplinarian (R.Sl:2}. According to Hodges, accused 1s general reputation with 
respect to sobriety in the organization was nthat he got drunk." His l'eputation 
as a disciplinarian was good (R.S3). 

6. The accused stands convicted under two separate Specifications of 
being dru.."lk on duty as the canmanding officer of the 112th Evacuation Hospital 
(Chg., Specs. 3 and 5) • 'lbe evidence clearly shows that on 13 April 1945, 
the 112th Evacuation Hosnital was located near Mosbach, Germany, with the 
accused as its, commanding officer. On 7 May 1945 its location was near 
TraWlstein, Cennany, with accused in the same status of command. On the fonmr 
date after a raid by a lone enemy plane, accused was observed by Hajor Cottler 
walking through one of the tenta in an-unsteady manner. His eyes v,ere "ragged" 
and he wore an unusual smile. He slipred and had to grab for a tent pole to 
catch himself. 'r}1ere was further testimony that he required the support of 
an officer (Captain Davies) irho accompanied him through the tent although 
Captain Davies denied this to be the fact. In the opinion of !,lajor o,ttler 
the accused was drunk. Two enlisted men testified that immediately after 
the raid, ·accused admonished them against spreading rumors concerning the 
enem:r plane. Ono of them stated that the accused, referring to the plMe, 
loudly shouted that ,no plane had passed overhead and that the witness had not 
heard or seen a thing. One of the enlisted men was of the opinion th.1t the 
accused had been drinking because he staggered while the oth~r, judging by 
the accused• s manner of speech and the "glassy stare" in his eyes, was of 
the opinion that accused was drunk. 

To controvert this testimony, tn.e defense introduced evidence through 
Captain Davies, the organization adjutant, to show that at the time and place 
above referred to, the accused accompanied by Captain Davies made a tour · 
through the hospital tents follow:i.nr the strafing run by the Gennan plane. 
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Captain Davies testified that accused's actions 'Were entirely normal at that 
tire; that he did not observe him stumble nor see any officer hold the accused 
up in the operating tent. Captain Dlvies believed the accused was _sober. 

With respect to the offense alleged to have occurred on 7 May 1945, the 
evidence shows that on the afternoon of that day, accused was in possession 
of a case of cognac obtained from an overturned German truck. Later in the 
day he ordered one of his officers to destroy some non-organizational furni
ture and equipment which just arrived with the organization af it new station. 
A prosecution's witness testified that he saw accused about 4:00 p.m. on that 
day standing near the truck from which the furniture was being unloaded. In 
the opinion of this witmss, the accused was drunk because he was slouched, 
his face was flushed, his words ~re run tog~ther afld he was unsteady on his 
feet. Another prosecution's witness testified that two or three .hours before 
the furniture ns burned., he observed the accused in the JE-:r::ay tent at 'Which 
tbe accused staggered and sttU!lbled; The same witness saw the accused at 
the burning of the furniture at 'Which time accused was l'lalking up and dol'lll 
ttm.ore or Jess staggering". '.!he witness believed that accused -was drunk in 
the X-ray room and at the fire. Major Cottler was also of the opinion that 
accused was drunk at the fire judging by his ncock-sure manner," the ttgli tter 
in his eye" and his apparent 11unconsciousnessn of what was going on around 
him. The fourth prosecution witness, captain Davies., who saw accused near 
the vicinity of the burning furniture, 'Vias of tl:e opinion that accused., be
cause of his walk vlhich ms "a little more jerkier than usual, 11 ,1as drunk. 

The last prosecution witness., the driver of the vehicle in vlhich accused 
was an occupant 'When the case of cognac.was obtained., testified that he_ 
entered accused's quarters about 7:30 or 8:00 p.m. en the evening of 7 May 
1945 and that accused,. 'Who then refused his request for a bottle of cognac, 
was staggering around in the tent. According to the witness, the accused•s 
face was flushed and he ns drunk. The witness denied being drunk but a~ 
mi tted that he was feeling "pretty- good" at the tim:i. 

To refute this testimony., the defense introduced as a witness the officer 
'Whom the accused had ordered to burn the furniture. He was present 'With the 
accused at the fire and testified that although he· could detect the odor of 
alcohol on accused's breath, the accused•s speech was clear., his vra.l.k ms 
steady., and according to the witness., 11it didn't appear to oa that he wasn 1t 
performing his duty properly." In his opinion accused was sober at that 
time. In justification of accused's actions in ordering the furniture to 
be bur1'):)d, it was shown (a) that said furniture was equipment 'Which had been 
accumulated by the organization here and there in France and Germany and was 
not Government-issued property, arrl (b) that the furniture which was burned 
had impeded the movement of the organization,_ a semi-mobile unit. 

Paragraph l45a of the Manual for Courts-Martial defines drunkenness 
within the meaning-of Article of war 85 as na.ny intoxication which is suf
ficient sensibly to impair the rational and full exercise of the mental and 
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physical faculties. n It is further stated therein that "The commanding 
officer of a post, or of a cor.u:nand, or detachment in the field in the actual 
exerciser£ command, is constantly on duty" and that "In time of war and in 
a region of active hostilities the circumstances are often such that all 
members o£ a coIIl!1and may properly be considered as being continuously on duty 
within the i:eaning of this Article." Considering the nat~ and the general 
location of the unit on l3 April 1945, camnon knowledge that hostilities 'Were 
then in progress and indeed, the fact that accused was making a tour of the 
area alJ the commanding officer following a strafing by an enemy plane at the 
time of the alleged offense, the conclusion is inescapable that he Vias then 
on duty. So, too, on 7 May 1945 the facts showing that the unit was in 
enemy territory at a time vihen hostilities were not officially ended, the 
time of day 'When the alleged offense was committed, and the presence of 
accused at the scene where official orders which he had given were then being 
carried out, conclusively established that accused ,vas on duty as alleged. 

The evidence is persuasive that on each of those occasions, accused was 
intoxicated to such a degree that his mental and physical faculties ?,ere 
sensibly impaired. Tlhile two defense· witnesses, one of whom testified as 
to the offense of 13 April 1945 and the ctr.er who testified Tdth respect to 
the offense of 7 May 1945, were of the opinion that accused ;vas not drunk 
and that he did not display evidence of drunkenness, the overwhelming weight 
of the evidence is to the contrary. FUrther, the defense testimony of 
accused's reputation for sobriety was more than off-set by testimony of prose
cution witnesses in a better position to know accused's reputation in ·that 
regard at or about the time of the offenses. 'lhe weight to b'3 given to the 
conclusion of the various witnesses was primarily a question within the province 
of the court v.hich had the opportunity to observe the witnesses and, in the 
light of all the circumstances, judee the.value of their testimony. The 
Board of Review is convinced that the court was fully warranted in concluding; 
upon all the evidence, that accused was in fact ·drunk on duty as alleged in 
Specificctions 3 and 5 or the Charge, in violation of Article of •Nar 85. 

I 
6. Subsequent to trial, four of five members of the court, the assist-

ant trial judge advocate and the defense counsel signed a letter addressed to 
the reviewing autnority recamnending clemency. In said letter, the petitioners 
revie-wed accused's military record and stated that their request for leniency 
was based upon a~cused 1a lengthy period of creditable service, meritorious 
performance of duty in post of high responsibility, his future value to the 
service, and the fact that the court had no alternative but to impose the 
sentence 'Which it did because of its findings. Consideration has been given 
to this recommendation and to that of the reviewing authority 'Who recommended 
that the sentence be coilll!luted to a "suitable forfeiture" of the afficer 1 s 
pay. Consideration has also been given to several letters from individuals 
addressed to vario~ authorities in the War Topartment on behalf of accused. 

8. Tt1r Departm9nt records show the accused to be 39 ~ ars of age and 
married. He was graduated from the University of Pennsylvania with the 
degree of doctor of medicine in 1931 and accepted an appointment as first 
lieutenant in the Medical Reserve Corps on 5 November 1932. He became a 
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first lieutenant in the Medical Corps 0£ the Regular Army on 3 July 1933, 
was promoted to captain 10 Iecember 1935 and to major 10 :D3cember 1944. On 
24 December 1941 he was prot1oted to th(:; grade of major int he A:rmy 0£ the 
United States and to lieutenant colonel, Anny of the Uhited States, on 10 
August 1942. Since 1 July 1933 accused has received efficiency ratings 
varying beti'!een Satisfactory and Excel'le nt. From 1 July 1940 to 8 June 1945, 
he received seven ratingsof Excellent and two of Very satisfactory. The 
only entry noted suggesting the accused's prior immoderate use of intoxicants 
appears in his efficiency report for the fiscal year ending 30 June 1936 
wherein the reporting officer made the following observation: 

"A young officer of exceptional, natural ability but 
not inclined to exert himself unduly. While I have never 
seen him intoxicated, his appearance in the morning on 
several occasions has indicated an over-indulgence in 
alcohol the preceding night. He was married in March 
(1936) and since then I have seen no indication of this. 
If he le-ts liquor alone and will properly exert himself, 
he will make a very valuable medical officer. 11 

9. '!he court -was legally constituted and had jurisdiction of the 
accused and the offenses. No errors injuriously affectine the substantial 
rights of the accused ""3re committed during the trial. In the opinion of 
the Board of Review the record of trial is legally sufficient to support 
the findings of guilty of the Charge and Specifications 3 and 5 thereof and 
the sentence and to -warrant confirmation of the sentence. Dismissal is 
mandatory upon conviction of a violation in time of war of Article of i'.Tar 85. 

;,. 7 -

Jugge Advocate. 
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JAGH - m 302970 1st Ind 

'.',1), JAGO, Washington 25, D. c. 
. JUN 2 -~ 1946 

TO: The Secretary of '\lla.r 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945, there are 
tranS1"1itted herewith for your action the record of trial and the opinion of 
the Board of Review in the case of Lieutenant Colonel George G. Guiteras 
(0-19321), Hedical Corps. 

2. Upon trial by general court-martial this officer was found guilty 
of being drunk on duty on two separate occasions (Chg., Specs. 3,5), in 
violation of Article of War 85. The first offense was committed on 13 April 
1945 in a region of acti.ve hostilities, and the second on 7 Hay 1945 in 
enemy territory when hostilities were not officially ended. He was sen
tenced to be dismissed the service. The reviewing authority approved the 
sentence and forvrarded the record of trial for action under Article of Har 48. 

3. A surmnary of the evidence may be fo;md in the accomp~.r.ving opinion 
of the Board of Review. I concur 'in the opinion of the Board that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant conf:!.rmation of the sentence. 

On 13 April 1945 accused was drunk while on duty as the commanding 
officer of an evacuation hospital then stationed near 1.!osbach, Germany. On 
7 May 1945, while comnanding officer of the same hospital unit then stationed 
in the vicinity of Traunstein, Germany, he was again drunk on duty. Vihile 
he was not grossly drunk on either occasfon, it is appa:rent from the evi
dence t.hat be was intoxicated to such ·a degree that his mental and physical 
faculties were sensibly :impaired and he was observed in this condition by 
several enlisted men of his command. 

4. The accused has been a ioomber of the Regular Army since 1933 and 
on 10 December 1944 attained tte permanent grade of major. He is 38 years 
of age, married and has four minor chilciren. Four of five members of tne 
court which tried accused recommended clemency because of his long period 
of creditable service and his future value to the service. Toe reviewing 
authority recommends that the sentence be colTll!luted to suitable forfeitures 
of the officer's pay. In view of all the circumstances, including the recom
mendations for clemency mentioned abo•.re, I recommend that the sentence be 
confinned but suspended. 

5. Inclosed is a form of action designe" 
:mendation into effect, should such reco ndation 

carry the above_ recom
t with your approval. 

2 Incls 
1 - Record of trial 
2- Form of action 

( GCW 2171 9 July 1946). 

THOMAS H. Gn:::EN 
Major General 
The Juriga Advocate General 
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WAR DEPARTMEN'll' 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGK • CM 302971 
18 MAR i946 

UNITE'.D STATE~ ) 9TH INFANTRY DIVISION 
) 

(JU} 

v. ) 
) 

Second Lieutenant FRANK J. ) 
EALL {0•1054259), Infantry. ) 

Tri~l by G.C.M., convened at Wasserburg, 
Germany, 21 September 1945. Dismissal 
and total forfeitures. Confinement for 
five (5) years. 

OPINION of the BOARD OF REVIEW 
MOYSE, KUDER and WINGO, Judge Advocates. 

1. The record of trial in the case of the offioer named above has 
been examined by the Board of Review alXl the Board sul::mits this, its 
opinion, to The Judge Advocate General. 

2. The acoused was tried upon the following Charges and Specifioationsa 

CHARGE Ia Violation of the 68th Article of War. (F.i.nding of 
not guilty. ) 

Speoifioationa (Finding of not guilty). 
• I 

CHARGE IIa Violation of the 93rd Article of War. 

Speoificationa In that Seoond Lieutenant Frank J. Hall, Company 
G, 47th Infantry, did, at Scheyern, Germany, on or about 7 
August 1945, with intent to do him bodily harm, oommi t an 
assault upon First Lieutenant Robert B. Vaughan, Headquarters, 
Seoo:cd Battalion, 47th Infantry, Battalion Duty Officer, by 
willfully and feloniously striking the said First Lieutenant 
Robert B. Vaughan on the head and about the face with his 
hands. 

CHARGE IIIa Violation of the 95th Article of War. 

Speoitioationa In that Second Lieutenant Frank J. Ha.11, •••, 
did, at Scheyern, Germany, on or about 7 August 1945, wrong• 
fully use improper and insulting language, to wits "I'm not 
going to give you my pistol, you Yankee, nigger-loving son
of-a:.bi toh", and "You nigger- loving bastards, we will get 
all of you yellow-bellied bastards together e.nd kill you with 
the niggers you love", and "I don't take ordera from you or 
any bastard like you", and "You are a bastard e.nd a cook-sucker", 
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arrived (R. 13) 8.Ild Lieutenant Vaughan told hjjm that accused was under 
arrest and directed hiDl to take accused to his (accused's) quarters (R. 
20). Accused asked to see the Officer of the Day (R. 13) and the group 
proceeded towards the guardhouse (R. 7,13). They had gone about 25 to 
75 yards when a colored soldier ca.me up carrying a carbine at port arms 
(R. 7,10,14,17,19,20,23,27 ,33 ). Accused said "he was going to shoot that 
damn nigger •••, there is that God-damn nigger now" (R. 14,20,23), and 
"I'll kill that nig;ger" (R. 27). He whipped out his pistol and the 
Sergeant of the Guard and Ll.eutenant Vaughan disarmed him by force (R. 14, 
17,19,21,27). The colored soldier brought his carbine up to his shoulder 
(R. 20,21). Lieutenant Olds told the colored soldier to drop his weapon, 

which he did (R. 14,21,27). Lieutenant Olds then picked up the carbine, 
removed the fully loaded magazine a?ld a round from the chamber (R. 21). 
During all this incident, accused wa.s cursing Ll.eutenant Vaughan (R. 15, 
18), but neither the Sergeant of the Gue.rd nor Lieutenant Olds could recall 
the exact language (R. 17,22), except that Lieutenant Olds did recall tha.t 
accused said, "God-de.me. son-of-a-bitch" (R. 24). In the opinion of the 
Sergeant of the Gue.rd, accused was not drunk (E. 18), and in the opinion 
of Ll.eutenant Olds, accused was not drunk, but had been drinking (R. 22). 

After this incident the officers went to the 11 Battal1on CP" a.nd 
both accused and Ueutenant Vaughan talked to the Regimental Staff Duty 
Officer over the telephone (R. 21,28). Upon Ll.eutenant Vaughan telling 
accused'that he had been instructed to place him in arrest in quarters, 
accused a.gain SWUDg at Lieutenant Vaughan and struck him on the right 
ea.r with his fist (R. 21,28,31). Ueutenant•Vaughan did not at any time 
strike back at accused (R. 21). Altogether accused swung at Ll.eutenant 
Vaughan ten to twenty times·(R. 29), and had struck Lieutenant Vaugh&n 
flve to ten times before the sentry stepped in between them (R. 28). 
Lieutenant Vaughan was examined by a. medical officer who found that both 
sides of his head wer.e bruised and who stated that in his opinion such 
bruises would require more than one blow (R. 34). 

For the defense. 

Private Gustav A. Jatzke, who a.t the time was a member of accused'• 
platoon, "saw Lt. Vaughan and Lt. Hall arguing" on 7 August 1945 {R. 35 ). 
This argument became heated after a while and the two participants then 
"turned a.round and started toward the Batte.lion" (R. 35). At tha.t time a. 
colored soldier was approaching them with a carbine. The witness heard 
accused say, "Let me de.fend myself. A Accused "went for his pistol ••• and 
started to pull i_t out but they grabbed him" (R. 35,36) •. A "Lieutenant 
from H. Company 11 took the carbine "with both hands e.nd pulled it away" from 
the "colored soldier" (R. 35,ZS,37). 11The group returned to the Batta.lion" 
8.Ild witness sa.w nothing tha.t transpired therea.i'ter (R. 35 ). He did not hea.r 
accused •say anything to Lt. Vaughan in tbs wa.y of vulgar la.nguage, 8 nor did 
he see accuaed strike Ll.eutena.nt Vaughan at any time (R. 35,36). 
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After an explanation of his rights accuaed ma.de the following 
unsworn statements 

"At the time when Lt. Vaughan-- I first encountered Lt. Vaughan, 
he was ••• he and the colored boy were coming taw&rd me, alld when 
they were about 50 yards. approxill'lately, from me, the colored boy 
left Lt. Vaughan. and Lt. Vaughan ca.me on down to where I was. 
At the time I didn't know he was the Battalion ~uty Officer, 8.lld 
he didn't tell me so. He oame up and reached out with hia halld 
and grabbed hold of m:y pistol, and I shoved him awey. He grabbed 
me around the waist and I kept shoving him away. l'hen, after he 
saw that he oould not obtain my pistol, hi• attitude had oauaed 
me to becane angry, and I asked him where the Officer of the Day 
waa. He said he was not present. I asked tor the Staff Duty 
Officer. and he said he wasn't there. The second encounter took 
place when the Sergeant of the Guard oame up and told me to come 
with him. I immediately started up the road with the Sergeant 
of the Gue.rd, and about 25 or 30 yards away I sa.w the colored 
soldier moving oft to the right of the road. He had his carbine, 
e.nd held it roughly in the port. arms poai tion, aimed in the 
general direction we were in. AJiJ soon as I saw that I called Lt. 
VaugheJl'S. and the Sergeant of the Gus.rd' s attention to it. They 
looked at the oolored boy, and when they looked back at me the 
colored boy raised the carbine to his shoulder. &Ild I made an 

,effort to obtain my pistol, which I did. I got it out and Lt. 
Vaughan a.nd the Sergeant were attempting to take it when Lt. Olde 
disarmed the colored boy, and then I released my hold on the pistol. 
That's all I have. 11 (R. 37-38) · 

4. l'he evidence fully establishes that at the time and place described 
in the specifications the accused used improper and insulting language toward 
and struck on the head and about the face with his haDd.a his superior officer, 
First Lieutenant Robert D. Vaughan, while Lieutenant Vaughan 1ras on duty and 
in the execution of hia office as battalion duty officer. Lieutenant Vaughan 
was superior in rank to the a.ccused, not only by virtue of the .f'act that he 
was a first lieutenant at the time of the occurrence of the incidents on 
which the charges are based whereas accused wu only a second lieutenant, but 
by virtue of the further fact that he wa.s battalion duty officer and wa.a in 
the execution of his dutiea as such at t.~e time. A.a stated in paragraph 134a. 
Manual for Courta-Ma.rtial, 1928, page 1481 -

".An officer is in the execution of his office 'when engaged 
in a:ny a.ct or service required or authorized to 1:e done by him by 
statute, regulation, the order of a. superior, or military usage.• 
(Winthrop.) It may be ta.ken in general that striking or using 
violence against any superior officer by a person subject to 
military law, over whom it is at the time the duty of that auperior 
officer to maintain discipline, would be striking or using violence 
against him in the execution of his office." 
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Lieutenant Vaughan's description of the assault upon him is con
firmed to a great extent by eye witnesses and by the medical officer who 
exarr.ined him, and the use of contemptuous, disrespectful, improper and 
insulting words by accused toward Lieutenant Vaughan in the presence or 
other military personnel is established beyond any reasonable doubt. 
"Using inaul ting and defamatory language, without justification, to 
another officer or of him in the presence of other military persons or 
behaving towards him in an otherwise grossly insulting manner" ia given 
in Winthrop's Military Law and Precedents (2d Ed. P• 714) as an instance 
or conduct unbecoming to an officer and gentleman. 

The Board or Review, therefore, is of the opinion tha.t the record 
of trial is legally sufficient to support the findings or guilty of the 
Specification of Charge III, laid under Article of War 95, and of the Speci
fication of Charge IV, laid under Article of War 64 and of the respective 
Charges. However, the Board of Review finds the proof legally insufficient 
t~ support the finding that accused assaulted Lieutenant Vaughan with intent 
to do bodily harm in violation of Article of War 93, as charged in the · 
Specification of Charge II. Accused inflicted only minor injuries with his 
fist or hand on Lieutenant Vaughan's face. No instrument was employed by 
him and apparently no particular forqe was employed by accused in striking 
his victim. Ordinarily a blow with one 1 s fist on the jaw or face of the 
person assaulted does not constitute a violation of Article of Yiar 93, 
and there is nothing to indicate that accused attempted or intended "to 
do bodily harm" to Lieutenant Vaughan as that term has generally been in
terpreted (CM 290353, Rosa.forte; CM 267337, Harbison, 43 B.~. 373; CM 
238970,Hendle~ 25 B.R.l; CM 229366, )ng, 17 B.R. l25; CM ETO 1177,Combess, 
4 ETO 59, 3 B 11 JAG 147, April 1944. The record therefore· suppcrts only 
a. finding of assault and battery a.s a. lesser included offense, but inasmuoh 
a.a that offense is included in the finding of guilty of the Specification 
of Charge IV it would be a violation of the rule against improper duplication 
of charges to hold accused additionally guilty of assault and battery under 
the Specification of Charge II. 

5. The Board of Review has given consideration to recommendations and 
requests for clemency submitted to the reviewing a.uthori ty by various com
mandihg officers and fellow officers of the accused and by enlisted men who 
served in combat under him. 

6. War Department records show that accused is 2i, years a.nd. 9 months 
of a.ge, married, and a. high school graduate. He enlisted in the .Army on 
21 December 1939 and attained the rank of corporal. He a. ttended Anti-Air
craft Officer Candidate School a.nd on 8 April 1943 he was commissioned a. 
second lieutenant in the Coast Artillery. (According to the review by the 
Staff Judge Advocate he was transferred to the Infantry and was aent over
seas as a replacement in January 1945.) He wa.s assigned to the 47th Infantry 
on 16 February 1945. a.nd was a.warded the Combat Infa.ntryman Badge 'on 16 
February 1945 and the Purple Heart for wounds received on 3 March 1945. 
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He wu promoted to first lieutenant on 16 August 1945 as a result of a 
battle field reoommendation for outstanding performanoe in aotual combat. 
Prior to entry into service he had no civilian ocoupation. On 25 September 
1940 he was found guilty by a special oourt-martial of striking an enlisted 
man with & magazine binder and was sentenced to one month's confinement 
and forfeiture of $13 of his pay. 

6. The court-was legally constituted and had jurisdiction over the· 
acoused and of the offenses. Except as noted above, no errors injuriously 
affecting the substantial rights of the aooused wore committed during the 
trial. In the opinion of the Board of Review the raoord of trial is legally 
insufficient to support the findings of guilty of Charge II and its speci• 
fioation but legally sufficient to support the findings of all other charges 
and specifications and the sentence and to warrant confirmation of the sentence. 
Dismissal is authorized upon a oonviotion of violation of Article of War 64 
and is mandatory upon a oonviotion of a violation of Article of War 95. 
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Hq ASF, JAGO, Washington 25, D. C. 

TOa The Secretary of 'ifar 

1st Ind 

1. Pursuant to E.xecuti ve Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record of trial and the 
opini;m of' the Board of Review in the case of Second Lieutenant Frank 
J. Hall (0-1054259), Infantry. 

2. Upon trial by general court-martial this officer was found guilty 
of assaulting First Lieutenant Robert B. Vaughan with intent to do him 
bodily harm in violation of Article of ·,far 93 (Specification of Charge 
II); and of wrongfully using improper and insulting language toward the 
said First Lieutenant Robert B. Vaughan, his superior officer, who was 
then on duty and in the execution of his office a.s Battalion Duty Officer, 
in violation of Article of Y,ar 95 (Specification of Charge III); and of 
striking the said First Lieutenant Robert B. Vaughan, his superior officer, 
who was then in the execution of his duty as Battalion Duty Officer, in 
violation of Article of -.iiar 64 (Specification of Charge IV). No evidence 
of any previous conviction was introduced. He was sentenced to be dis
missed the service, to forfeit all pay and allowances due or to become 
due, and to be confined at hard 1 abor for five years. The reviewing a.u
thori ty approved the sentence but recoc~1ended tnat the confinement at 
hard labor be remi t'ted "because of the combat record of the officer and 
the recommendation for clemenoy, 11 and forwarded the record of trial to 
the Commanding General, U.S. Forces, i::uropean Theater~ for action under 
Article of Yia.r 48. Prior to action that officer, in accordance with in
structions from the ·,lar Department, forwarded the record of trial to The 
Judge Ad voe ate General for action by the apj?ropriate confirming authority. 

3. A summary of the evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board that the record 
of trial is legally insuffic·ient to support the finding of guilty of the 
Specification of Charge II and of Olarge II (assault with intent to do 
bodily harm), but legally sufficient to support all other findings of 
guilty and the sentence and to warrant confirmation of the sentence. 

On 7 August 1945 at Scheyern, Germany, the accused, at that 
time a second lieutenant in the 47th Infantry, addressed improper, profane 
and insulting language toward his superior officer, First Lieutenant Robert 
B. Vaugha.q ,o.f the same regiment, who was then on duty and in the execution 
of hi~ office as Battalion Luty Officer, and struck him on and about the 
fac'e with his fist and hand. No serious injury was suffered by Lieu
tenant Vaughan. There is no proof that accused was drunk but there is 
evidence that he had been drinking. 

Accused's conduct indicates clearly that he laaks the qualities 
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of self-control that are expected of an officer. However, he clearly 
de1:1onstrated in combat that he possessed outstanding qualities as a 
leader and a highly commendable degree of courage. The respect and 
admiration £or him possessed by officers and enlisted me~ with whom he 
served is well demonstrated by the various letters requesting clemency 
which were submitted by them to the reviewing authority •. Accused's 
high character is likewise attested to by the field director of the 
American Red Cross in a letter to the reviewing authority. All of 
these letters are attached to the record of trial. Accused was awarded 
the Combat Infantryman Badge on 16 February 1945 and the Purple Heart 
for wounds received on 3 118.rch 1945. He was promoted to first lieutenant 
on 16 August 1945 as a result of a battlefield recommendation for out
standing performance in actual combat. He is approximately 25 years 
of age. He has been under restriction since 21 September 1945. In view 
of the circumstances and his outstanding combat record, it is recom
mended that the sentence be confirmed but commuted to a reprimand and 

· forfeiture of ~50 pay per month for four months and that the sentence 
as thus modified be ordered executed. 

4. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation, should i~ meet with your approval. 

\_ ~,V{ !\.,_, ---· .\ 
2 Inola TnO!vl..AS H. GREEN 

1. Record of trial Mijor General 
2. Form of action The JUdge Advocate General· 

-------------( GCMO 105, 3 May 1946) • 
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WAR DEPARTMmT 
Arrq Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGN-cM 30:872 

(321)-

UNITED STATES ) 
) 
) 
) 

· HEA.~UARTERS BERLIN mSTRIC'? 

v. 

Captain.IRVIN S. BEIDRAIB 
(0-1757251), Ked:1.cal 
Corps. l 

Trial by G.C.K., convened at 
Berlin, Oer~, 30 NoTember 
1945. D1em1.asal., total for
tei iurea and conf.f.nement for 

~·· (3) 18~·· 
------------

OPINION of the BOARD OF R'&VIEII' 
HEPBUHN, o•CONNOR and MCEGAN, Judge Advocates 

1. · The Board of Review hu exand ned the record of trial in the 
case ot the officer named above and submits this, its opinion; to The 
Judge Advocate General. 

2. The- accused Jras tried upon the following Charge and Spec1.fi
cat1on1 

CHABGE: Violation of the 93rd Article of War. 

Specification: In that Captain Irvin s. Belgrade, Medical 
Detachment,. 252 Engineer Combat Battalion, did, at 
Berlin, Germaey, on or about 12 October 1945, feloni
ously take, steal, and carry aw,q nine thousand (9000) 
.Allied German Marks,. value about nine hundred dollars · 
($900.00), the property of Technician Grade Four Harry 
Callas. 

He pleaded not· guilty to, and was found guilty ot, ·the Charge and Speci
fication. No evidence was introduced of &r17 previous conviction. He 
was sentenced to be dismissed the service, to forfeit all pq and · 
allowances due or to beco:ine due, and to be confined at hard labor at 
such place as the rev1811'1ng authority might direct tor a.period of three 
years. Th~ reviewing authority approved the sentence and forwarded the 
rec_ord of' trial for action under J.rticle of War 48. 

/ 
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J. Evidence for the prosecution: Dlring October, 1945, the ac
cused was Battalion-Surgeon on duty with the Medical Detachment, 252d 
Engineer Combat Battalion, Berlin, Germany. Sergeant Harry Callas was 
his medical supply sergeant and was billeted in the medical supply room 
adjoining the dispensary with Private First Class A. L. Webster. On 
8 October accused requested Callas to _loan him $500 with wp.ich to pur
chase a camera. In his presence Callas removed some money from a 
combat boot in his room and counted out and handed accused 5000 Allied 
German Marks. Having failed to purchase the camera, accused returned 
the money that same day or the following morning. 

Callas was scheduled to l.eave the area for redeployment at 
6 a.m. 13 October. He had placed his money totalling 9000 Marks - the 
equivalent ot $900 - in the combat boot of his room-mate Webster. Be
fore retiring on the night of the 12th he looked into the boot and dis
covered that the entire sum was gone. ·He and W'ebster searched the room 
without success (R. 6-8). The following morning Callas abandoned his 
scheduled shipment and went to the dispensary. There he overheard 
accused ask whether be, Callas, had gone. Callas explained to ac
cused his reason for not going. Accused expressed his regret and 

.offered to turn over to Callas soma clothes to sell at a profit and 
thus recoup part of the.loss. Callas rejected this suggestion and re
ported his misfortune to the Adjutant and Dental Officer. . Later that 
morning he approached the accused and requested the privilege of 
searching his room for the lost money. Accused agreed to permit the 

, search at ll:45 a.:n. About 11 :20 accused said he had to leave to · 
attend a meeting._ Callas followed him and insisted upon accompanying 
him to his quarters where Callas made a search of everything except 
a Valpack sitting above a closet. Accusdd-would not permit Callas 
to examine this Valpack stating that it belong~d to someone else. 
Accused tried to get rid of Callas, but Callas t~eatened that, if he 
were not permitted to examine the Valpack, he would call in other of
ficers in the bui.lding. Finally accused admitted that he had taken 

··the money, saying, "I can't tell you why I took it. It was a very 
personal reason - you wouldn't understand." He reached in the Valpack 
and removed the money and handed it to Callas. It was the same money 
that had been taken from Callas and consisted of ninety 100-mark 

·Allied German notes (R. 10-11). 

On 7 November 1945 accused voluntarily signed a written state
ment (R. 16;-Fros. Ex. 2) in which he admitted that on the morning of 
12 October he took the money from a combat boot in Callas' room. He 
claimed that he intended to return the money after the loss was dis
covered and that his purpose was to teach Callas not to be so careless 
with his-valuables. The accused put the sum in the Valpack for safety 
but became so embarrassed and excited over Callas' strong language 
that he was not able to explain until the search was made. It was 
stipulated that the exchange value of one Allied mark is ten c,ents 
United States currency (Pros. Ex. 1). 
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4. The accused, having been advised concerning his rights as 
a witness, elected to testify in his own behalf. He related that 

(323) 

he observed that Callas had not occupied his bed on the night of the 
11th of October and," knowing where Callas kept his money, searched 
for and found it. He took the money intending to return it after 
Callas had worried a short time over his supposed loss •• Tricks of 
a similar nature had been practiced by others in the detachment (R. 18). 
The accused did not need any money. In fact, he sent hone '$740 on 16 
October (R. 19; Lef. Ex. A). He adrrdtted that he knew Callas was ex
pected to "ship out11 the follovring morning (!\. 19). 

· Captain Thomas c. Smith testified _that he heard of the loss 
of t,900 from Callas who also told him that only his room-mate Webster 
and the accused knew where he kept his money. Captain Smith and 
another officer searched accused's quarters ano found the money in 
the Valpack but put it back and told Callas about it (R. 21-22). 

5. The accused has been found guilty of stealing 9000 Allied 
German Marks of the value of $900, the property of Sergeant Harry 
Callas. It is undisputed that at the tin~ and place alleged in the 
Specification the accused did take and carry away this sum, the pro
perty of Sergeant Harry Callas. The accused denied that he intended 
to deprive the owner permanently of.' his property. Larceny is defined 
as the taking and carrying awE.y, by trespass, of personal property ·••-. 
vm.ich the trespasser knows to belong either generally or specially to 
another, with intent to deprive such O\'mer permanently of his pro
perty (MC.M, 1928, par. 149g, _.p. 171). Unless such felonious or evil 
intent exists at the time of the taking and carrying away there is no 
larceny. All of the elements of the offense were therefore admitted 
except that of the fraudulent intent. 

It was shown that the accused took the money when he knew 
that the ovmer was about to be transferred away from that station 
fur redeployment to the United States. The amount involved was con
siderable and therefore tempting. i'hen Cailas complained of his loss 
and explained that he had abandoned his shipment because of it, ac
cused did not then disclose the fact that he had taken the money. 
Nor did he make any effort t.o report the loss through proper channels. 
Instead he suggested a questionable method by which Callas might recoup 
some of the money. It ~~snot until the accused was cornered and could 
no longer avoid the discovery of the stolen money in his possession 
that he finally admitted the taking. The evidence is compelling and 
convincing that he intended to keep the money when he took it from 
Callas• billet. The court was justified in inferring from the cir
cumstances that the taking and carrying away were with a fraudulent · 
intent to deprive Callas permanently of his property. We can find 
no valici reason for disturbing its findings of guilt. 
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6. War department records show that the accused was born in 
the United States on 28 May 1918 of Russian parentage and is single. 
In 1943 he graduated in Medicine at the University of Illinois. From 
January 1944 until he reported for active duty on 4 March 1944 he was 
employed in the office of an industrial surgeon. On 23 January 1943 
he was commissioned second lieutenant AUS and·assigned to·Medical 
Administration. On 4 March 1944 he was appointed first lieutenant 
AUS Medical Corps and er dered to active duty. 

?. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were collllllitted during 
the trial~ In the opinion of the Board of Review the record of trial 
is legally sufficient to support the findings of guilty and the sen
tence and to warrant confirmation thereof. Dismissal is authorized 
upon conviction of a violation of Article of War 9.3. 

,Judge Advocate. 
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SPJGN-Ql 302972 1st Ind 
Hq JSF, JMJO, Washington, D. c. 
ro1 The Secretary of War 7 March 194S 

1. Pm'BUant to Executive Order No. 9SS6, dated 26 May" 1945, there 
are transm:ltted herewith. tor 7our action the record ot trial am the 
opinion ot the Board ot Re'Vin in the case ot Captain Irvin S. Belgrade 
(O-l7S72Sl), Medical Corps. 

-
2. Upon trial b;y general court-martial th11 officer was found guilt,-

ot larceny ot $900, in violation ot ~icle ot War 93. He was sentenced to 
be d1sm1.ssed the service, to f'ortal. t all pay am al.larances due or to become 
due and to be confiiled at hard labor at such place as the reviewing autoorl.ty 
might direct tor three :,ears. The reviewing authoricy- approved the sentence 
and f'orwarded the record ot trial tor action under .Article ot War ,48. 

3. A. summary ot the e'Yidence ma7 be f'ound 1n the accompaeying opinion 
of the Board ot Review. r concur in the opinion ot the Board that the re
cord. ot trial is legally sutfi.cient to support the findings and eentence 
and to warrant confirmation thereof. 

In Berlin, Germa?JT, accused stole '900 from an enlisted man in bis 
comand the day before the latter was 1cheduled to return to the United 
States. He took the money from the place where its omer had secreted it in 
bi.a sleepillg quarters. After be was caught with the money in bis possession 
he contended that be took it to teach the owner to be more careful with hi.a 
money- intending to retum 1 t.. The CQurt ~s tulq warranted 1n rejecting 
'this de:t"anse. I recommend that the sentence be· confirmed and ordered 
. executed and that an appropriate United States Dl.sciplinary Barracks be 
designated as the place ot confinement. · 

~ . • 4. Consideration has been g:l. van to letters in behalf ot accused from 
Colonel Charl_ea Poletti, .New York CitYJ .trom llr. Har17 a. Hershenson, Attorney, 
Chicago, Illinoi-e; and a letter :t"rom accused's 111.te., Mrs. Roselyn Belgrade, 

.Chicago, Illinois, 111th illclosed character references. 

s. rnclosed is a form of action designed to carry into execution the 
. ~oregoing recommendation, should it meet th 1.0ur. approval.. 

6 Inola . 
l ~ Reccrd of trial · 
2 - Form ot action 
3 - Ltr •. tr. Col. Poletti 
4 - Ltr. tr. Kr. Hershenson 
5 - Ltr. tr.· lira. Roselyn Belgrade 
6 - Additional ltr. tr. Kr. Hershenson 

( 00:61) 71, ;u April 1946). 

THOMAS H. GREEN 
Major General 
The Judge Advocate General 
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'WAR ·DEPARTMENI' 
Anny Service Forces 

In The Office of The Judge Advocate General 
· Washington 25, D. c. 
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SPJGH - CM 302973 

1J:NITED STATES 

v. 

Second Lieutenant '\"JILLIAI.! J. 
EVAfJS (0-756525), Air Corps. 

) 
) 
) 
) 
) 
) 
) 
) 

XII TACTICAL AIR CQlijJAND 

Trial by G.c.M., convened at 
Hea.dquarters, XII Tact1cal Air 
Command, APO 374, United States 
Army, 17, 25 and 26 July 1945. 
Dismissal and confinement for 
twenty (20) _years. 

OPINION of the BO.A.RD OF 1E VIEW 
TAPPY, S'.1.ERN and TREVETHAN, Judge Advocates. --------------

1. The Board of Review· has examined the re cord of trial in the case 
, of the officer named above and submits this, its opinion, to The Judge 
Advocate General. · 

2. The accused was tried upon the following Charges and Specifications: 
i 

CP.ARGE I: (Finding of not guilty1. 

Specification: {Finding of not guilty). 

CHA.-qGE II: Violation of Article of 'War 61. 

Specification: In that Second Lieutenant William J. Evans, 
402d Fighter Squadron, 370th Fighter· Group, did, wi thrut 
proper leave, absent himself from. his organization at Site 
A-78, mar Florennes, Belgium from about 1600 hours 18 Janu
ary 1945 to about 1600 hours 20 January ~945. 

. . . 

ADDITION.AL CHA.."1.GE It Violation of_ ~ticle of War 58. 

Specification ~-: In that * * *, did, at USAXF Site Y-32 on or 
about 6 February 1945 desert the service of the United States 
and did remain absent in desertion until he was apprehended 
at ill' station 392 on or about 22 May 1945. 

ADDITIONAL CHARGE II: Violation of Article of war 94. 

Specification 1: In that * * *, did, at ?9th Finance Disbursing 
Station, APO 772, on or about 23 March 1945, present for pay
ment a claim against the United states by. presenting to Cap
tain J. A. Stewart, finance·officer at ?9th Finance Disbursing 
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Station, an officer of the United States, duly authorized 
to pay such claims, in the amount of $230.00 for partial pay 
for ·the month of March 1945, for services alleged to have 
been rendered to the United States by the said Second Lieu
tenant William J. Evans, which ciaim was false and fraudu
lent in that the said Second Lieutenant William J. Evans was 
absent without proper leave from his organization during the 
month of March, 1945, and was then lmown by the said Second 
Lieutenant William J. Evans to be false and fraudulent. 

· Specification 2: In that * * *, did, at AAF Station 392, on or 
about 3 May 1945, present for payment a claim against the 
United States by presenting to Major George R. Clark, finance 
officer at AAF Station 392, an officer of the United States, 
duly authorized to pay such claims, in the amount of $319.45 
for full pay for the month of April, 1945, for services alleged 
to have been rendered to the United States by the said Second 
Lieutenant William J. Evans, which claim was false and fraudu
lent in that the said Second IJ.eutenant William J. Evans was 
absent without proper leave from his organization during the 
month of April, 1945, and was then lmown py the said Second 

· Lieutenant William J. Evans to be false and fraudulent. 

Specification 3: In that***, did, at AAF Station 392, on or 
about 12 May 1945, present for payment a claim agairst11he 
United States by presenting to Major George R. Clark, finance 
offic.er at A.AF Station 392, an officer of the United States, 
duly authorized to pay such claims in the amount of tS5.00 
for partial pay for the period from 1 May 1945 to 12 May--1945, 
inclusive, for services alleged to have been rendered to the 
United States by the said ,Second Lieutenant William J. Evans, 
which claim was false and fraudulent in that the said Second 
Lieutenant William J. Evans was absent without proper leave 
from his organiHation from 1 :May 1945 to 12 May 1945, inclusive, 
and was then lmown by the said Second Lieutenant William J. 
Evans to be false and fraudulent. 

He pleaded not guilty to all Charges and Specifications and was found not 
guilty of Charge I.and its Specification; not guilty of Additional Charge I 
and its Specification, but guilty of absence without ]eave from his station 
for the period alleged, in violation of Article of War 61 and guilty of 
all other Charges and Specifications. No evidence of previous convictions 
was introduced. He was sentenced to dismissal, .total forfeitures and con
finement for t,venty (20) years. The reviewing authority appr_oved the sen
tence, recommended that the period of confinement be reduced to ten (10) 
years and forwarded the record of trial for action under Arti"cle of War. 48. 

' 
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J. The prosecution's evidence with respect to the offenses involving 
accused's unauthorized absence (Chg. II, Spec: Add. Chg.I, Spec) shows that 
at 1600 hours, 18 January 1945 accused absented himself without leave from 
his organization, the 402 Fighter Squadron, then stationed at Site A-78 and 
remained absent until 1600 hours, 20 January 1945 (R. 26-30; Pros. Exs.1,2). 
Accused again absented him.self without leave fran his organization a~d station 
,at Site Y-32, Zwartburg, Belgium, on 6 February 1945 and remained in that 
status until 22 May 1945 when he was apprehended by rnili tary personnel at 
Anny Air Forces station in Paris, France (R.29,.30,51; Pros. Ex. 3). On 27 
May 1945 he was returned to his organization, then stationed at site Y-99, 
Gutersloh, Gennany, in a status of arrest (R.30; Pros. Ex. 5). 'When inter
viewed on 8 June 1945 by the officer investigating the Additional Charges 
and after being informed of his right to remain silent, accused stated that 
he left because he was tired of being restricted to the post. He thot~ght 
that his punishment would be the sa.im whether he was absent three months or 
three days (R. 57). · 

In support of Additional Charge II and its Specifications involving the 
offenses of presenting false claims, the prosecution introduced evidence as 
follows: 

Specification 1: Uajor James A. Stewart, then captain, 79th Finance 
Disbursing Section, APO 772, Nice, France, identified a certified copy of 
war !apartment, Finance Department Form No. 56, purporting to bear the signa
ture and serial number of accused as an aclmowledgment of the receipt by him 
of $230 as partial pay and said doc'llI!l.ent was received in evidence without 
objection (R.41,42; Pros. Ex. 8). Major Stewart testified that he paid the 
sum stated on the voucher to the' officer naiood thereon, but was unable to 
identify accused-as that person (R.41). The repres~ntation was made by- the 
bfficer receiving the money that he had been forced down about thirty miles 
fr_91ll Nice and that his identification papers had been lost (R. 41). · He 
further stated to Major Stewart that he had not beAn paid for January and 
February 1945. · 

. ~· 

Specifications 2 and 3: On 4 May 1945 a person identifying himself as 
Second Lieutenant William J. Evans, serial ~umber 0-756525, 402 Fighter Squad
ron, appeared at the Finance Office of Major George R. Clark, Army Air Forces 
station 392, Paris, France, submitted a voucher for pay and allowances for the 
month of April 1945 and received in payment therefor the net amount claimed, 
::~.319.45 (R. 49; Pros. Ex. ?) • On 12 May 1945 a person identifying himself· 
as accused presented a· partial payment voucher in the sum of $85 for the 
period l May 1945 to 12 May 1945 at the finance office of Major Clark and re-
ceived the amount requested (R.50; Pros. Ex. 8). , ' 

In accordance.with standard operating procedure, information as to the 
payment made on 4 May- 1945 was sent to the home station of the officer named 
on the voucher (R.51). On 22 May 1945 the accused appeared at the Finance 
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Office of Major Clark, krrrry Air Forces station 392. Acting upon information 
previously received, l~ajor Clark called the provost marshal and then approached 
the accused who was at the time .i;'illing out an application for pay. When 

asked by Major Clark if he was ''Lieutenant William J. Evans", accused replied 
in the affinnative, whereupon he was placed in the custody of the provost 
marshal. · Major Clark had not seen accused prior to ;22 May 1945 (R.51). 

First Lieutenant Byron D. Hirsch, an officer assigned to guard accused 
after his return to militar'J control, testified that on 27 May 1945 accused 
discussed his travels and when asked by Hirsch how he "happened to get · 
caught" replied that he had been fleeced of some 15,000 .francs by a French 
wcma.n and being without funds was ncaught in the process of getting anotrer 
payn (R.53,54). On 8 June 1945 accused made a voluntary oral statement to 
the officer investigating the Charges in 'Which he recounted his experiences 
after leaving his station. He stated that he expected to be apprehended and 
that on two occasions when be went for his pay, he prepared for anticipated 
confinement by carrying with him a foreign language dictionary.for study 
during his incarceration. He further informed the investigating officer 
that 11if he hadn't received the money on the third or fourth time, he was 
going to give hiESelf up, but receiving the money be returned to Paris" (R.57). . . . 

4. After his rights as a witmss had been explained to him, accused 
elected to testify under oath. He testified that he is married and has two 
children and that he entered the service as an air cadet and was commissioned 
in September 1943 (R.99,106) •. He departed .the United States in October 1944 
arriving in the European Treater where he was eventually assigned to the 
370th Fighter Group at Florennes, Belgium, as a fighter pilot about l ])!3cem
ber 1944. He flew five combat missions until grounded l January 1945 for 
violation of an off-limite directive (R.58-60). He was then assigned to 
duty as 11alert offioor11 and restricted to the post for thirty days (R.61). 
On about 15 January 1945 he was relieved of his duties, but the restriction 
remained in effect. On 18 January 1945 about 1600, accused left the post 
with the permission of riis commanding officer in order that he might go to 1 

town and bathe, facilities for this purpose being unsatisfactory at his 
station (R.64). He understood, however, that he was to return to the post 
after completing his toilet, but because of his h~liation as a result of 
tm restriction, he obtained lodging in the town and did not return to-his 
station until the morning of 20 January 1945 (R.64). Because he haa no 
duties to perform, ha did not report to his organization that morning and · 
did not return to his room on the field until the afternoon of that day (R.'B8, 
89). On 6 February 1945 at about 2 a.m., he left his organization and st§tion 
without permission because of the disrepute into which he believed he had 
fallen (R.66, 91, 92). He went to the home of a friend 1Vhere he had sane 
alcoholic drinks and continued drinking until the follold,ng morning when he 
departed. He wandered about visiting several towns and eventually arrived 
in Paris (R.66). · · 

Thereafter, about March 19, accused went to Southern France, stopping 
in Marseille and Nice. At the latter place he entered 11tha officen and made 
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application for pay in the amount of $230. He did not see the l.!ajor (Major 
James A. Stewart), but made the request to a sergeant whom accused told he 
had just nade a forced la..'lding and was without funds. On a form which he 
was required to complete, accused set do"Wll that he had last been paid to 
31 Jr.1.nuary 1945 and he thereafter received the sum of ~230 as partial pay
ment. H~ did not inform the sergeant of his unauthorized absence because he 
knew that by so doing, his request for partial payment would not be honored. 
(R.66,67,95). Accused further testified that he made the request and received 
tre partial payment there because he thought 11if I could get the money it 
would just ease everything up and I wouldn't have to worry for awhile, and 
I knew that they 1d send a '1roucher back to my home station and they would re
ceive a notice that I was AWOL" (R.67). 

Subsequent to receipt of the partial payment of $230, accused returned 
to Paris, remaining there most of the time until his apprehension on 22 May 
1945 (R.68). He admitted that he drew two payments from the office of l:ajor 
George R. Clark, Finance Officer, the first on 4 May 1945 in the amount of 
$319 and the second on 12 :May 1945 in the amount of ~85 by presenting vouchers 
claiming those sµms (R.96,97). With respect to the $85 partial payment he 
identified an "Infonnation Sheet," attached to the voucher as part of Prose
cution's Exhibit 8, admitting that he had furnished the information contained 
therein and had signed the paper (R.97,98). An entry in this document sho"ffl3d 
accused to be on duty per secret orders, Headquarters 9th TAC, dated 28 April 
1945. Accused explained that when he gave this infonnation to the finance 
office at the time the request for partial payment was made, he was referring 
to the orders transferring him overseas, which in fact were secret (R.97). 
He knew that copies of all the vouchers would be sent to his home station 
and that the office. from which he drew the money would be notified that he 
~s absent lVithout :heave. He did not have courage to surrender himself but 
stated, nr just kept going to this one Finance Office there until they finally 
did pick me up11 (R.68). Although he was not aware that Amy Regulations 
prohibited payments to om absent 1Yithout leave, he did know that he was not 
entitled to SOI!l3 of the money he drew (R.98). 

5. Upon canpletion of accused 1s direct examination, the president o£ 
the court asked accused if he had ever been injured to which accused replied 
that in March 1944 he had been involved in an airplane accident sustaining 
an injury to his head and one eye. Thereupon the proceedings- 'Were adjourned 
with a recommendation that accused be examined by. a Boaro of Medical Officers 
to determine his mental competency (R.69). On 25 July 1945, eight days there
after, the court reconvened and heard the testimony of the psychiatric member 
of a board of medical officers of the 116th General Hospital, APO 350, United 
States A:rmy, appointed pursuant to the aforementioned recamnendation. The 
Board•s report finding accused nfree from any psychosis and capable of deter
mining ·right from wrong" was received in evidence (R.71; Pros. Ex. 9). The 
psychiatrist testified that accused was under his personal observation for 
about thirty-six hours from the time of accused Is admittance to the hospital 
on July 20, 1945, until'the hearing before.the medical board on the following 
day. During this period he condu_cted a psychiatric examination of accused, 
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consisting of two interviews totalling about one hour and a half to two 
hours. It was the opinion of the witness that accused was sme at the time 
of commission of the alleged offenses and at the time of trial (R.72). On 
cross-examination he testified that the proceedings before -:.he Bea rd of J,fedi
cal officers lasted twenty to thirty minutes and that .the report of said 
Board, which was signed by the members subsequent to the hearing, had been 
prepared by him prior theret6 ·. (R.73,74). Said report m:s erroneously 
dated 20 July 1945, the correct date being 21 July 1945 (R.78). 

Accused, upon being recalled as a witness in his own behalf with respect 
to too mental examination, testified t:ta t he arrived at the 116th General 
Hospital on the morning of 20 July 1945 and that his interv:j.ew with the 
psychiatrist lasted about fifty minutes. Thereafter he saw the psychiatrist 
on]y on two occasions before the Board proceedings on the following day, and 
on those occasions the intervlews- were of a summary nature, lasting not more 
than a couple of minutes. He contended that the Board meeting lasted ten 
or fifteen minutes and that the two members of the Board other than the 
psychiatrist each asked him one question. Accused agreed that an X-ray had 
been taken of his head while at this hospital. He testified that the acci
dent he had in March 1944 resulted in his being hospitalized for twenty days 
and that any prolonged flying now causes a dull throbbing sensation in his 
head m.th impairment of his eyesig})t. At the conclusion of this testimony 
the law member ruled, subject to o~jection, that accused was mentally com
petent both at the time of trial and at the tiine of the commission of the 
alleged offenses and ordered the trial to proceed (R.81-85). · 

6. Although defense cnunsel sought to attack the adequacy of the exam
ination given to detennine accused 1 s mental responsibility for the offenses 
committed, the findings of the Hedical Board of Officers and the testimony 
of the psychiatrist meruber thereof that accused was sane both at the time 
of trial and on the dates the respective offenses were committed stands un-
contradicted. · 

-The prosecution's evidence, both documentary and testimonial, fully 
supports the court ts findings of guilty of Charge II and Additional Charge I 
and of the respective Specifications thereof. Accused, in his sworn testi
mony given at the trial, admitted his unauthorized absence for the period 
alleged under the Specification of Additional Charge I denying only that he 
intended to remain permanently absent. The courty within its province, 
accepted accused's explanation that he had no intention of.deserting the ser
vice and by appropriate exceptions and substitutions found him guilty of 
the lesser included offense of absence 'Without leave for the period alleged. 
He further admitted his unauthorized absence from 18 January 1945 until 20 
January 1945 as alleged in the Specification of.Charge II, disputing only 
the hour of his return to duty. As the Specification alleged and the proof 
shows that the absence was from "about" to "about11 a certain hour of the 
days in question, there is no material variance bet-ween the ~llegation and 
the proof. 
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Under Additional Charge II, accused stands convicted of presenting three 
false and fraudulent claims, two being for partial pay (Specs. 1,3) and the 
third·being for pay and allowances for the month of February 1945 (Spec. 2). 

J,.rmy Regulations prov:t.de that neither pay nor allowances accrue ~o arr;r 
person in the military service during unauthorized absences of leave in excess 
of 24 hours unless excused as unavoidable (Par • .3!, Array Regulations 35-1420, 
15 December 1939). It having been established conclusively that accused was 
inexcusably absent w.i.thout leave from 6 February 1945 until 22 May 1945, no 
pay or allowances accrued to accused during that period. The evidence shows 
that accused had been paid for the month of January 1945, hence all that 
accrued to him was the earned pay and allo-wances for the first five days of 
Februa21r 1945. Without mathematical ·computation, it is clear that accused's 
pay for those five days fell far short of the amount claimed in a:rry one of 
the three vouchers •. The evidence for ·the 'Orosecution fails to establish 
that accused was t~ officer who pre~ented~ the several pay vouchers and re
ceived the amounts claimed therein, but trJ.s deficiency was supplied by the 
accused who in testifying at the trial admitted that he had signed the per
tinent vouchers and received the funds. From what we have ·said above as to 
the inadequacy of accused's accrued earnings to warrant payment of any of 
the vouchers, it is clear that each of the claims when presented m.~.: false. 
Moreover, accused admitted that when he presented each of the three vouchers 
he knew that a copy would be sent to his home station and that his unauthor
ized absence status would thereafter be ascertained by the finance office 
which made payment to him. While he asserted that he did not lmow Anny 
Regulations prohibited payment to one absent without leave, he did testify 
that his reason for not revealing his true status was that such revelation 
would have resulted in his requests for payment being declined. He further 
admitted that he lmew he was not entitled to.some of the money he drew. 
From these circums~ances the court was fully warranted in inferring that 
when accused presentea each of the false claims he was aware of their fraudu
lent character and accordingly the evidence is legally sufficient to support 
the findings of guilty of Additional Charge II and its three Specifications • .. 

7. war Department records show accused to be 29 years of age and mar
ried. He completed high school and attended Loyola College for two years. 
In civil life he worked as a shopman for about one year and as a gas fitter 
fo! about eight months. He entered military service as an aviation cadet 
on 6 January .1943 and was appointed a second lieutenant, Anny of the United 
States, on l October 1943. He received punishment under Article of War 104 
on five occasions, four timE!J for offenses committed in the United states 
and once for an offense committed overseas. The offenses in their chrono
logical order are as follows: (1) cashing a wortpless check at a hotel in 
Santa Rosa, Cal.if.ornia on 18 January 1944; (2) driving a vehicle at Chico,· 
Galif'ornia ~n 19 July 1944 while under the influence of intoxicants; (3) 
failing to obey the order o:f his superior officer on 27 July 1944 at Chico 
.Army Air Field, Chico, California; (4) failing to report :for duty at the 
appointed time on l August 1944 at Chico Army Air Field, Chico~ California; 
and (5) overstaying the limits of his pass on 17 November 1944 at Army Air 

-7-

http:prov:t.de


Forces Station 594, APO 652. His efficiency report (~"m AGO Form No. 67) for 
the period 1 July 1944 to Jl TuceQber 191.4 shows an adjectival rating of 
ver:t satisfactory. 

8. The court was legally constituted ano. had jurisdiction of the 8.ccused 
and the offenses. No errors injuriously affectinG the substantial rights of 
accused were cor..mitted during the trial. In the opinion of the Board of 
Review the record ·or trial is legally sufficient to support the findings of 
guilty and the sentence and to warrant confirmation of the sentence. Dis
missal is authorized upon conviction of a violation of Article of War 61 or 
Article of ,'Far 94. 
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lat Ind 

l. Pursuant to E.xecutive Order No. 9556, dated May 26, 1945, there 
are transmitted here-with tor your action the record of trial and the opinion 
of the Board of .It3view in the case or Second Lieutenant WH11am J. Evans 
(0-756525), Air Corps. 

2. Upon trial by genera1 court-martial. this o.f'i'icer -was .found guilty 
of" absenting himself" without leave from his or.galli.zation fran 18 January 19.t.S 
to about 20 January 1945 (Chg. II, Spec.) and £ran his station £ran on or 
about 6 February- 1945 until he was apprehended on or about 22 May 1945 (Add. 
Chg. I, Spec.), both in violation of Article of Var 61, and guilty of pre
senting for payment to duly authorized finance officers of the United States 
three false and· fraudulent claims for pay and allowances in amounts of' f..230, 
$319.45 and $85, respectively (Add. Chg. II, Specs. 1,2,3), all in violation 
of' Article o:t war 94. No evidence of previous convictions was introduced. 
He was sentenced to dismissal, total forfeitures and confinement for tvent;r 
(20) years. 'lbe reviewing authority approved the sentence. recamnended that 
the period of confinement be reduced to ten (10) years, and forwarded the 
record of trial for action under Article or war 48. 

_ 3. A summa.ry or the evidence may be fawn in the acc0111Panying opinion 
of the Boa.rd or .Ieview. The Board is, of the opinion that the record o:t. 
trial is legally sufficient to support the findings or guilty and the sen-. 
tenoe and to -warrant confirmation of the sentence. I concur in that opinion. 
On 18 January 1945 the accused absented himself" without leave from his organi
zation, then stationed near Florennes, Belgium, and did not return therete 
until 20 January 1945. lhereafter, on ·6 February 1945, accused agi;iin ab
eented himself" lfithout leave !ran his organization and station, then located 
at Zwartburg, Belgium, and failed to return until he us apprehended in Paris 
on 22 May 1945. At the time o£ his apprehension accused l'laS endeavoring to 
obtain a partial payment of pay and allowances at the finance office of 
Army Air Forces station 392. He had prevlousl7 obtained two payments at 
that office, one on 4 May- 1945 in the amount or $319.45 and the other on 
12 May 1945 in the amount of $85. Both payments 11ere obtained by the sub
mission of appropriate vouchers signed by accused. In addition, on 23 March 
1945 accused received the sum of $230 from the finance officer at the 79th 
Finance Disbursing Station, Nice, France, by presenting a partial payment 
voucher requesting such payment. All of said vouchers 'Were presented during 
the period of accused• s unauthorized absence although he had· been paid the 
pay and allowances due him through .31 January- 1945. Accused, in his testi
mony- at the trial, admitted lrl.s absence without leave as alleged and further 
admitted that he signed, presented the three pay and allowance vouchers in 
question as alleged, am that he received the amount1r requested. Vihil.e he 
denied knowledge that A;rnr.y .It3gulations prohibited the payment of pay and 
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I 
allowances to military personnel absent without leave, he testified that he 
knew he was not entitled to re oei ve some of the money he drew by presenting 
these vouchers. 

Accused claims to have participated in five combat missions as a fighter 
pilot prior to being grounded l January 1945 for violation of an "off-limits" 
restriction. Vftlile he has no record of previous convictions by court-martial, 
vrar Department records show that he has been the subject of disciplinary
action under Article of War 104 on no less than five occasions. Two ot the 
offenses ffl3re of a civil nature, involving the passing of a worthless check 
and driving a vehicle 11hile under the infl.uence of intoxicating liquor. 
The other three offenses 'Were strictly of a military- nature and respectively 
involved failure to obey the order o1' a superior offioer, failure to report 
for duty at the appointed time and failure, to return from pass at the pre
scribed time. In view of accused• s combat record I recommend that the sen
tenoe be confirmed but that the period of confinement be reduced to five (5) 
years, that the sentence as thus modified be carried into execution and that 
an appropriate United States 1)i.scipllna:ry Barracks be designated as the plaai 
of confinenent. 

4. Inclosed is a fom of action designed to carry- the above recan
mendation into effect., should such reconmendation meet with your approval. 

2 Incle 
1 - Record of trial 
2 - Form of action 

-2-

THOlUS H. GmEN 
Major General 
The Judge Advocate General 



WAR DEPARTMENT 
A:rrrry Service Forces 

In the Office of The Judge Advocate General 
Washington, D.C. 

SPJGN-CM 302974 

UNITED STATES 102D INFA.i'JTRY DIVISION . 

. (JJ7) 

v. 

Private JOHN MALARCHOK 
(32463682), Company B, 
327th Engineer Combat 
Battalion. 

) 
) 
) 
) 
) 

~ 

Trial by o.c.~., convened at 
Bayreuth, Bayreuth, Bavaria, 
Germany, 5 November 1945. To 
be shot to death with musketry. 

) 

OPINION of the BOARt OF REVIEW 
HEPBURN, 01CONNOR and MORGAN, Judge Advocates 

1. The Board of Review.has examined the record of trial in the 
case of the soldier named above and submits this,.its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE: Violation of the 58th Article of War. 

Speci.ftcation: In that Private John Malarchok, Company B, 
327th Engineer Combat Battalion, did, at Heerlen, 
Holland, on or about 29 January 1945, desert the ser
vice of the United States and did remain absent in 
desertion until his return to his organization on or 
about ':1:7 June 1945. 

ADillTIONAL CHARGE I: Violation of the 69th Article of '\'far. 
(Disapproved by reviewing authority). 

Specification: (Disapproved by revielVing authority}. 

ADDITIONAL CHARGE II: Violation of the 58th Article of War. 
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Specification, In that Privc1te John Malarchok, Company B, 
327th Engineer Combat Battalion did, at Passau, 
Passau, Bavaria Germany on or about 24 August 1945, 
desert the service of the United States and did re
main absent in desertion until his return to the 
102d Infantry Division Stockade at Bayreuth, Bayreuth, 

.Bavaria Gennaey on or about 26 October 1945 •• 

He at first pleaded not guilty to all of the Charges and Specifications. 
Upon completion of the prosecution's case he changed his plea as to the 
Charge and Additional Charge II and their respective Specifications, 
pleading not guilty to the charges of _.deserUon but guilty, with re
ference to the Specification of the Charge, of "absence without leave 
from :S January to 15 April 19451 2.3 April to 15 May 1945, and from 4 
June to 11 June 1945 11 and with reference to the Specification of Ad
ditional Charge II., guilty of "absence without leave from 24 August to 
1 September 1945. 11 All of the members of the court present at the 
time the vote was taken concurring., he was found guilty of the Charge 
and its Specification except the words and numbers "Z7 June 1945," 
substituting the re for the words and numbers "15 April 1945., 11 guilty of 
Additional Charge I and its Specification, guilty of Additional Charge 
II and its Specification except the words and numbers "26 October 1945," 
substituting therefor the words and numbers !'l September 1945"; of the 
excepted words, not guilty., but guilty of the substituted words. All 
of the members of the court present at the time the vote was taken con
curring, he was sentenced to be shot to death with musketry. The re
viewing authority disapproved the findings of guilty of Additional Charge 
I and its Specification., approved only so much of the findings of guilty 
of Additional Charge II and its Specification as involved a finding of 
guilty of absence without leave from 24 August 1945 to l September 1945 
in violation of Article of War 61., approved the sentence, and forwarded 
the record of trial for action pursuant to Article of War 48 with a 
reconmendation that the sentence be commuted to dishonorable discharge, 
total forfeitures, and confinement at hard labor for life. 

J. The competent evidence !or the prosecution in support of the 
findings of guilty as approved by the reviewing authority may be sum
marized as i'ollows: On ':9 January 1945 Sergeant Graham B. Wade of the 
102d Infantry Di.vision went to the 36th Replacement Battalion, AFO 872, 
U. S. Army, for replacements. He was provicied 1d th a list of the re
placements contained in a Special Order of that battalion dated ':tl 

'January 1945 {Pros. Ex. 1) relieving those named therein from duty 
with that battalion and assigning them to the 102d Infantry Di.vision. 
Accused's name appeared thereon and when Wade called his name out some 
one answered, "Here," and got on the truck. He did not know the ac
cused and could not sa;y whether he was present then or not {R. 6-S). 
Accused was assigned by the 102d Infantry Division to Company "B", 
.3Z7th Engineer Combat Battalion {Pros. Ex. 2). On 31 Janua_ry 1945 

2 



(339) 

accused was entered in the llorning Report of that battalion as "Fr 
asgd not yet jd {102d- Inf Div RC) to AWOL 0900 ::S Jan 45" (.Pros. Ex. 3). 

On 24 August 1945·. accused was in the 110th Evacuation 
Hospital. in Passau, Germany, and at 8 o'clock he was reported as mi1Jsj_ng. 
A search was made but he could not be .found (R. 11-12, 13). 

4. Upon the completion of the prosecution's case defense counsel 
changed.the accused's plea of not guilty to Charge I to a plea of not 
guilty of "desertion" but guilty of absence withoµt leave trom ::S 
January 1945 to 15 April 1945, from Z3 .A.pril to 15 May 1945, and trom 
4 June to 11 June 1945; and, as to Additional Charge II, not guilty 
of "desertion" but guilty of absence without leave from 24 .lugust to 
l September 1945 {R. 14-15). It was stipulated that. the accused waa 
absent trom ::S January to 15 April 1945, when he reported to the 726th 
Field Hospital. where he remained tor eight days. He was again absent 
'Iii thout leave from approximately 23 April. until apprehended by Militar;y 
Police in Brussels on 17 May 1945• He relllaiDed 1n custody until 4 June 
when he again absented himself and was returned to custody on 11 June. 
It was also _stipulated that accused absented himself :from 24 August until 
l September 1945 when he was apprehended {ref. Ex. A). The accused 
stated in court that he fully understood .the meaning and effect of his 
plea of guilty. Having been fully advised concerning bis rights as a 
witness, the accused elected to testify in his own behalf in defense 
of Additional Charge I {R. 16). As the findings of guilty of that 
.Charge and its Specification were disapproved by the revierlng authority, 
it would serve no good purpose to aum:Darize his testimoey. · 

5. The re'Vie-.ing authority has approved the f'1ndings of guilty of 
Additional Charge II. only so far as those findings involve a finding 
ot guilty of absence Without leave from 24 August, 1945 to l September 
1945 in violation of Article of War 61. · Such .findings as approved are 
tully supported by the. accused's· plea of guilty and by the testimony of 
the witnesses~showing accused's absence without proper leave from his 
station at Passau, Bavaria, Germany, on 24 August 1945. His subse
quent return to military- control on l September 1945. was established 
by a stipulation to that effect. No .turther discussj_on is deemed 
necessary. 

With reference to the Charge and its Specification, the ac
cused has been found guilty of deserting the service of the United 
States at Heerlen, Holland., on or about ';!} January 1945 and r~maining 
away in desertion until 15 April 1945. The prosecution introduced 
evidence tending to show that accused absented himself without leave 
on ::S January 1945 -.bile en route i'rom the 36th Replacement Depot to the 
102nd Infan"!;ry Division. The findings of guilty, however, are not de
pendent upon this evidence since, in addition, accused entered a plea ot 
guilty and joined in a stipulation of Act. The plea and stipulation show 
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an unauthorized absence from 29 January 1945 until 15 April 1945, dates 
which coincide with the findings. Desertion of the nature charged here 
is defined as absence without leave accompanied by the intention not to 
return (MCY., 1928, par. 130., P• 142). Both elements are essential to 
the offense. Unless an intent not to return to his place of duty exists 
at the inception of, or at some time during, the absence the soldier can 
not be a deserter, whether his purpose is to stay away a definite or an 
indefinite length of time. The accused's absence took place in time of 
war., in a foreign country in or near which hostilities were raging., and 
admittedly continued for a period of two months and 17 days. By stipula
tion it was shown that the accused was habitually absenting himselt without 
authority and usuall;r returned to duty only when apprehended. From these 
circumstances the court was justified ip infen-i.ng the accused's intent 
not to return to his place of dutyandheTIU therefore guilty ·of desertion 
(ClL ETO 17£:$7, Hoplgns, CM ETO _16880, FerraraJ CY ETO 182001 ll!!!!)• 

"***Accused's unauthorized absence for the period shown 
under prevailing condi. tions., 1Vi thout explanation., is wholly con
sistent with the court's inference that at some time during the 
period of his absence he intended not to return. The fact that he 
surrendered in uniform., and possibly wore it throughout his absence, 
is without significance as it is well known that a man of military 
age is safer from inquiry by the police if in uniform rather than 
in civilian clothes. 'Where there was submitted competent proof 
of a substantial nature that the accused was absent without leave 
for 37 days from his organization under existing conditions., the 
burden was cast upon him to go forward with too proof - the 
•burden of explanation' -- and show that, during the period of 

· his unauthorized absence .he intended to return to the service 
* * ,tfff_ (Bull JAG, June 1944, Sec. 416(9) CM ETO 1629. (1944)). 

6! The Charge Sheet sh01rs the accused is. 28 years of age and was 
inducted on 26 August 1942 at Newark, New Jersey. 

7. The court was legally constituted an:i had jurisdiction over the 
person and of the offenses. No· errors inj~ously affecting the substantial 
rights of the accused were collllllitted during the trial. In the opinion of 
the Board of Review the record o!d tnah;t.s l~~~ si.f£iiiruti..t to support 
the- findings Of guilty/i'JIJ1lihi0 lfilit~C8 ina8 f,oe-.,l~an'i c'6htl.fmation Of 

the sentence. The penalty for desertion in time of war is death or such 
other punishment as a court-martial may direct (AW 58). 

Judge Advocate. 
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SPJGN-CM 30-::974 1st Ind 
' Hq ASF, JAGO, Washington, D. C. 

TO: The Seqretary of War 18 March 1946 

l. Herewith tranami ttad for the action of the President. are 
the record of trial and the opinion of the Board of Review in the 
case of Private John Malarchok (32463682), Company B, .'.32'7th Engineer 
CoDbat Battalion. ·· • 

(341) 

~ 2. I concur in the opinion of the Board of Review that the re
cord ~f trial is legally sufficient to support the findings ot guilty 
of the Charges 1an:l. Specifications as approved by the reviewing authority 
and to warrant conf'i:nnation thereof. I recommend that the sentence be 
confirmed but in view of the reconmendation of commutation by the 
reviewing authority and the cessation ot hostilities that the sen-
tence be commuted .to dishonorable discharge, total forfeitures, and 
confinement at hard labor tor ten years and that an appropriate United 
States ntsciplinary Barracks be designa-t;ed as the place of confinement • 

.'.3. Inclosed are a draft of a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to carry into effect the foregoing recom-· 
menclation, should such action meet with your approval • 

3 Imls 
1 - Record of trial 
2 - Dft. of ltr. for 

sig. Sec. of War 
.'.3 - Form of .Executive 

action ________ , ------
{ OCMO 2231 15 July- 1946). 

. 
THOMAS H. GREEN 
Maj or General . 
The Judgll! Advocate General 





WAR DEPARTMENT 
.A:r1ey' Service Forces 

In the Office of '.Ihe Judge Advooa. te General 
Washington, D.C. 
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SPJGK - CM 302976 
8 MAR 1946 

HEADQUARTERS COMMAND 
UliI'?ED STATES ) 

) 
) 
) 
) 
) 
) 

UNITED STATES FORCES EUROP!'.;A.N THEA.Tm 

. v. 

Seoond Lieutenant SHEll)ON 
M. MACHLIN (0-16493ll). 
Signal Corps. 

Tria.l by G.C.:rt., oonvened at Wiesbaden, 
Germany, 23, 30 and 31 July and 1 
August 1945. Diemissal and total for
feitures. · Confinement for three (3 ). 
year~. 

-
--------------------------------OPINION ot the BOAP.D OI' REVIEW 

MOYSE, KUDFB. and WINGO, Judge Advocates 

1. The record ot trial in the cue of the officer nal!led above ha.a been 
exa.mined by the Board of Review and the Board submits this, its opinion, to 
The Judge Advocate Genera.l. 

2. The accused was tried upon the following Charge and Speoificationa 

CHA.RGEa Violation of the 96th Article of War. 

Specii'ica.tiona In that Second Lieutenant Sheldon M. Machlin, 
3264th Signal Service Company- (Photo) in conjunction with 
Technician Fourth Grade Charles J. Halloran, Technician 
Fifth Grade Alvin A. Sarver, and Technician Fi.f'th Grade 
Forest c. Blankenship, ea.ch of 3264th Signa.l Service Compa.cy 
(Photo), did, at or near .Ahrweiler, Kreis .Ahrweiler, Germany, 
on or about 27 May 1945, without the consent of the owner. 
wrongfully, by means of three.ts and intimidation, take and 
carry a.way from the possession of Firet Lieutenant Alex&.llder 
J. Wedderburn for his own use a.nd benefit, approximately 
ten (10) rifles 8.lld fifty-five (55) pistols, of a total value of 
more than fifty (i50) dollars, property of First Lieutenant 
Alexander J. Wedderburn. 

He pleaded not guilty to and was found guilty of the Cna.rge and Specification. 
No evidence of any previous conviction wu introduced. He was sentenced to 
be dismissed the service, to forfeit all pay a.nd allowance• due or to beoome 
due an1. to be confined &t hard labor tor three years. The reviewing a.u-
thori ty approved the sentence, but reoommended that the'pertion thereof 
11dea.ling with" confinement be remitted, and forwarded the record of trial 
to the Commanding General, United States Forces, European Theater, for ac
tion under Article of War 48. Prior to action by the Commanding General, 
United States Foroes, European Theatre, his powers, statutory or otherwise, 
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in so far a.s th~y pertain to oourts-martial, inoluding the power of oon
firme.tion of sentences of general oourts-m&rtial and inoludi~ pOKera con
ferred in time of war by Articles of War 48,49.50.so½ and 51.were termiu.ted 
19 January 1946 by direction of tbs President. and in aooorda.nce with in
structions oonta.ined in a cable from the War Department. dated 19 January 
1946. aa ob.ritied by' a cable from the War Department. da.ted 21 January 1946. 
the Connnanding Genera.1, United States Foroea. European Theatre, fonra.rded 
the reoord of trial to The Judge Advocate General for action by the oonfirm
ing authority or other a.ppropria.te action • 

. 3. For reasons hereinafter stated, the Board of Review holds that the 
court wu not legally ooutituted and that therefore the proceedings were 
-void. In view of this holding, consideration of the evidence will be 
omitted. 

4. It appears from the record of trial that the court convened at 
0845 hours 23 July 1945. The legally appointed law member i• not aooounted 
for as either present or absent (R. 2). Major James B. Anderaonwaa present, 
sworn, and sat as law member (R. 2 ). Major Anderson was not included as 
either member or law member in the detail for the court, published in para
graph 16, Special Orders 175, Headquarters Special Troops, 12th Army Group, 
26 June 1945 (as amended prior to 24 July), did not disclose that he wa.a 
not a member of the oourt, and was not oh&llenged. Accused was arraigned, 
e.nd thereafter counsel for defense ma.de a motion "to strike the specifica
tion for the reason that it purports to set forth either the offense of 
robbery or the offense of larceny, ea.oh of which ia properly chargeable under 
the 93rd Article of War, and therefore excluded by the wording ot the Articles 
ot War themaelves from the 96th. Article of War" (R. 4). The reoord oontinuea 
as foll01Ja1 

"Argument wu aul:mi.tted on the motion. 
"The court wu oloaed. 
"The court ·was ope:D.ed. • 
•aw Mem.bera Subject to objection. by e:if., member ot the oourii 

the motion 1a denied. 
"Detensea May I make a statement for the record at this point! 
"I.aw Manbera You may. 
"Defense (Lt. Hutt)• l am the regularl7 appointed defense 

counsel in this oaae. I have had some lix year• oiTilian experience 
u · a practicing attorne7, a.Ild tor more than two year• in the arm;y 
have aer-ved constantly a.a Trial Judge AdTOoate or defenae oounsel 
in special and general oourta. I am unable to determine the nature 
of the charge ma.de ag&inat the aocuaed trOllll the apecification alleged. 
I do not know whether he is charged with robbery or larceny or some 
other orime undetermined, and tor that reason I am unable to properly 
defend him in thi• case. · Therefore I request that I be exouaed and 
that other counsel be retained for his defense. 

"The oourt was closed. 
"The court wu opened. 
"Presidents nie court has deoided to excuse the defeDSe counsel 
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and will you make your ata.tement for the reoord, Lieutenant 1)8.vis, 
and then put the proper motion before the court. 

(JL.5) 

"Lt. Davia (Assistant Defense Counsel )a As the assistant defense 
oounsel due to the ruling tha.t the oourt hu just made excusing the 
defense counsel it will be my duty to defend the accused and not being 
entirely familiar- with tm facts and surrounding circum.stanoes I 
make a motion at this time to adjourn the court until a later date 
until the proper'defeme ha.a been arranged. 

nPresidenta The motion is granted for a oontinuanoe and the 
court will adjourn until 30 July 1945. 

"The oourt then at 9115 o'clock A.JI. on 23 July 1945 adjourned 
to meet at 9130 o'clook A.:M. on 30 July 1945. 11 (R. 6) 

On 24 July Major Anderaon was detailed a.a law member of the oourt, 
nil the previously appointed law member, who was relie1ted as member e.nd 
law member (Par. 10, SO 203, Bl•, Special Troops, 12th An:ry- Group, 24 July 
l945J R. 1). 

On 26 July :Major Anderson was relieved a.s member and law member 
and another officer, not previously a member of the court, was detailed e.a 
law member thereof (Par. 20, SO 206, Hq. Special Troopa, 12th Army Group, 
26 July l946J R. 1). 

On 30 July the court reconvened a.t 0930 hour•, and the Trial Judge 
Advocate llllJlounoed that on some unspecified date Major .Anderson Dvraa desig
nated,• in a. manner not shown by the record, •a.s the Defense Counsel,• aM 
"on SUDday, 29 July 1945, Major A:aderson requested of the Trial Judge Advocate 
that the cue be continued from the time origina.lly aet by the court, to-wita 
0930 hours, 30 July 1946, to 0830 hours. 31 July 1946" (R. 6). Thereupon, 
the oourt adjourned, and reconvened at 0830 hours 31 July (R. 6 ). The new 
law member wa.s present, was not challenged after opportunity therefor had 
been duly accorded to both sidea, wu sworn, aDd the trial proceeded with 
Major .Anderson thereafter serving as defense counsel (R. s. et seq.). 

6. It thua appears that lajor Anderaon, without ~ authority whatso
ever, acted as member and le.w member duriDg the arraignment, and deliberation 
on and determina.tion or three interlocutory question.a. He ha.d not been ap
pointed pursuant to the provisions of Article of.War 8, the law for appointi~g 
general courts-martial. It has been repeatedly held that where ·an individual 
without authority s 1 ts as a member of a geneaj oourt-:-J;l8.rtial and takes pa.rt 
in a.11 proceedings, inoluding findings am sentence, such proceedings ai-e 
thereby invalidated (CM 266840, Brown; CM 239497. Goggan, 49 BR 290J 
Cll 238607, Mashburn, 24 BR 308 J ~8157 • Beadle• ll BR 383 ). An order 
published subsequen;; to such a trial detailing the unauthorhed individual 
as a member of. the court, does not· operate nunc pro ~ to va.lJ.date hie 
presence at the tria.l (~hburn. Beadle, supra). 

The Manual for Courts-Martial, 1928. olee.rly contemplates that 
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unauthorized indi vidua.ls shall not sit as members of a. court-martial e.t 
any time after the court is sworna ".Among the grounds of challenge for 
ca.use are ••• Seoonda That he is not a. member ot the court" (Par. 58e, 
MCM, 1928, p. 45). "If it appear ••• that a. member is subjeot to -
challenge on e.ny ground stated in clauses first to fifth of 58e, ••• such 
member will be excused forthwithn (Pa.r. 57b, id., p. 44) (underscoring 
supplied). "Where an unauthorized individual wu sworn and aa.t a.a a member 
for part of the proceedings, during which a.ooused was arraigned and plea.ded 
to the general issue and six witnesses testified thereon, and suoh individual 
wa.a then detailed a.a a. member, wa.a not thereafter sworn, and participated in 
the rema.inder of the tria.1, 00W1Sel for ·defense having we.ind "a.ny irregularity
that there might be on account of this 1na.dvertenoe11 (failure to detail the 
individual a.a a member prior to trial), the Board ot Review held in pa.rt 
that, 

"The court u thus constituted was without jurisdiction 
beoa.use an officer who was not detailed a.a a. member, Lieutenant 
Forrest, participated in it• proceeding• a.nd thereby rendered 
them null a.Dd void" (CM 152563 (1922), Stone, 365 {l) Dig Op JAG 
1912-40, P• 170). -

Every pa.rt of the proceedings must be conducted before a responsible, 
duly constituted court, appointed a.ooording to law. Thus, in a oa.se where 
a ?11Bmber of a general oourt-ma.rtia.l was disqualified beoaus e he waa the ao
cuur, and retired £ran the oourt after sitting solely £or the purpose ot 
passing upon "a 10-oalled plea. to the jurbd.iotion ot the oourt, based upon 
aliena.ge," the findings 9.Ild sentence subsequently pronounced by the court were 
held to be illegal and yoid, "even though he (the a.oouser) did not participate 
in them and even though the a.couaed, after the adverse resolution of his so
called· plea., pleaded guilty to the ohe.rge and speoif'ica.tion" (CM 142341 
(1920), 365 (7) Dig Op JAG 1912-40, P• 173). 

6. The Board of Review holds that the participation of Major Anderson, 
who wa.s not detailed a member of the oourt, in that part of the proceedings 
during whioh aocuaed we.a arraigned and interlocutory questions were ruled 
upon by the court, rendered the entire proceedings null a.nd void. 

7. The Boa.rd of Review ia, therefore, of the opinion that the record 
of trial ii not legally sufficient to support the findinga and aentenoe. 

_: .. 1 ... -f ... ·'.,_· l..,,'/,_19::"U_---.-,.<-1 .... __.~~l .. ---:_ . .,,;..;•~;..t _____ , Judge Advooa.te 
' / 

'"--_} .... C. ... Ok'kf ...... -u/.......,,...,W.,...._4=°=·,:ai;,=;w-.----' Jw.ge Advooa.te 

'l 
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SPJGK • CM 302975 1st Ind 

liq A.SF, J.A.GO, Washington 25, D, C, 
• ,f.,.~1'\ I 

/· 

TOI Commanding General, Headquarters Command, U~ S, Forces European 
Theater. 

THRU1 Commanding General, U.S. Forces D.lropean Theater, APO 757, 
. c/o Postmaster, New York, New York, 

(347) 

l, In the case of Second Lieutenant Sheldon M. Machlin (0-1649311), 
Signal Corps, I concur in the foregoing holding by the Board of Review 
that the record of trial is legaU._y_i_~~ff~_~JeBt to support the findings 
and the sentence, and for the reasons stated I teoommend that the findings 
of guilty and the sentence be d_isappr_oved, You are advised that the ac• 
tion of the Board of Review and the action of·The Judge Advocate General 
have been taken in accordance with the provisions of .Article of War soi-, 
and that under the further provisions of that Article and in accordance 
with the fourth note following the Article (~CM, 1928, p. 216), the record 
of trial is returned for your action and tor such further action as you 
may deem proper. · · 

2. When copies of the published order in this case are forwarded 
to this office, together with the record of trial, they should be ac
companied by the foregoing opinion and this indorsement. For convenience 
of reference please place the file number of the record in brackets at the 
end of the published order, as follows1 

(CM 302975). 
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Ma.jor General I i llSH:T ~ 
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Army Service Forces 
In the Office of The Jud3e Advocate General 

Yiashington 25, D. C. (:349) 

SPJGH - m 302998 

UNITED STATES 

v. 

Second Lieutenant JOHN W. 
HAYNE (0-1017020), Infantry. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

A..PJ":[ SSI'..VICE FORCES 
!JINTH SEIi.VICE ccri·AIJD 

LOS A!:GELES 54, C.AI,IFO:?JITA 

Trial by G. C.E., convened at 
1909 Service Cor,unand Unit, Los 
Angeles, California, :l) January 
1946. Dismissal, total forfeitures 
and confinenent at hard labor for 
seven (7) years •. SouthTiestern 
Branch, Disciplinary Barracks. 

-----------------------------· 
OPI:;EIJ of tb.e FOAPX CF :iEV:::EV: 

TAP?Y, S'IBP.N and T.:£VETHAN, Judge Advocates." 

1 •. The Board of Review has examined the record of trial in the case 
~f the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charge and Specification: 

,CHARGE: Violation of the 58th Article of r:ar. 

Specification: In that Second Lieutenant John w. P.ayne, Attached 
Unassigned 1909 Service Command Unit, Southern District, Los 
Angeles, Califolmia (Formerly 36th Tank Battalion, 8th Annored 
Division, Camp Polk, Louisiana), did, at Camp Polk, Louisiana, 

· on or about 25 November 1943, desert the service of the United 
States and did remain absent in desertion until he was appre
hended at· Los Angeles, California, on or about 11 Iecember 1945. 

He pleaded guilty to and was found guil~y of the Charge anci Specification. 
No evidence of previous convictions was introduced. F.e was sentenced to 
dismissal, total forfeitures and confinement. for ten (10} years~ The re
viewing authority approved the sentence, remitted three (3) years of the 
confinement imposed and forwarded the record of trial for action under 
Article of Viar 48. 

J. As evidence of initial absence of accused, it '\'las stiuulated be
tween the prosecution, defense counsel and accused that if a p;operly authen
ticated extract copy of the mornine report of the accused's organization; 
36th Tank Battalion, 8th A.nnored Division, Camp Polk, Louisiana, v~re 
available in court, it would show "That 2nd Lieutenant John w. Hayne, 
0-1017020, absented himself without leave from his organization and station 
on or about 25 November 1943 11 (R.6,7; Pros. Ex.l). Dudley I. Hutchinson, 
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a special agent of the Federal Bureau of Investigation, apprehended accused 
in Los Angeles, california 10 December 1945. At the time of his apprehem.on 
accused was dressed in civilian clothes and made a statement to Hutchinson 
that he was absent vrithout leave (R.7,8). 

The defense introduced no evidence and the accused, after a full ex
planation of his rights as a witness in his ovm behalf, elected to re~ain 
silent (n.8,9). 

5. The accused's plea of guilty toeether with prosecution 1s evidence 
clearly establish his unauthorized absence from 25 November 1943 to 11 Decem
ber 1945, tenninated by apprehension as alleged and fully support the court• s 
findincs of guilty. Accordingly, the record of trial is legally sufficient 
to support the findings of guilty and the ·sentence. 

6. war L'epartment ·records show accused to be Zl years of age and 
married. He was i_nducted into military service in ?.!arch 1941 anc upon gradu
ation from Officers Candidate School, Annored Force, Fort Knox, Kentucky, 
,·,as commissioned a second lieutenant, Infantry, Army of the United States, 
20 Uarch 1943 and ordered to active duty. He is a high school graduate and 
attended Bates Coll~ge and Bergen Junior College for four and one half (4½) 
years but did not graduate. Prior to induction accused was engaged in 
ta.aching music and directing choruses and choirs, earning tl500 per annum. 

7. The court was legally constituted and had jurisdiction of the 
accused and the offenses. No errors injuriously affecting the substantial 
rights of the accused were cor:imitted during the trial. In the opinion of 
the Board of Review the record of trial is legally sufficient to support 
the findings of guilty and the sentence and to warrant confirmation of the 
sentence. Dismissal is authorized upon a conviction of a violation of 
Article of 1.~r 58. 

- 2 -
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SP JGH - CM 302998 , 1st Ind 

Hq ASF, JAGO, 1'lashington 25, D. c. ,. L .-:<'IG 

'.ro: The Secretary of War 

l. Pursuant to Executive Order No. 9556, dated l~ay 26, 1945, there are 
transn1,itted herew1.th· for your action the record of trial and the opinion of 
the Boa.rd of Review in the case of Second Lieutenant John "!f. I-:ayne (0-1017020), 
Infantry. 

2. Upon trial by general court-:ma.rtial this officer pleaded guilty to 
and was found guilty of desertion commencing 25 November 1943 and terminating 
by apprehension 11 December 1945, in violation of Article of Viar 58. He was 
~entenced to dismissal, total forfeitures and confineMent for ten (10) years. 
The reviewing autbcrity approved the sentence, :remitted three (.3) years of 
the confihe:rrent imposed and forwarded the record of trial for action under 
Article of vrar 48. 

3. A summary of the evidence may be found in the accompanying opinion 
of the Board of Review. The Board is of the opinion that the record of trial 
is legally sufficient to supr,ort the findings of guilty and the sentence and 
to -warrant c6nfinnation of the sentence. I concur in that opinion. Accused 
deserted his organization and station at C,m!1p Polk, Louisiana, on 25 Novem
ber 1943 and remained absent in oosertion until apprehended in Los Angeles, 
001.fornia, 11 December 1945 by an agent of the Federal ·BUreau of Investi
gation. I recanrnend that the serttence be confirmed but that the period of 
confinement be reduced to five (5) years, that the sentence a~ thus modi.i'ied 
be carried into execution and that the United States Disciplinary Barracks, 
Fort Leavenworth, Kansas, be designated as the place of confinen:ent. 

4. Inclosed is a form of action designed to carry the above recan
:mendation into effect., should such recommendation meet Yd th your approval. 

i ~ ,., \ 
\_\~ \,~ ~ .R -- \ 

2 Incls 
l ·- Record ot trial 
2 - Fo:nn of action· -------------------( OCMO 1951 21 Juiw 1946). 

THOL!.AS H. GJEEN 
Major General 
The Judea Advocate General 
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T1',AR DEPARTtlENr 
In the Office of The Judge Advocate General 

.\Jashington, D. C. 

·JAGH - ClJ 307000. 
22 JUL 1946 

UNITED STATES ) XXI CORPS 
) . 

v. ) Trial by G. c. H., convened at 
) Backnang, Germany, 7 September 

Private EENJAHIN l.ITLIER 
(34940247), Battery B, 
350th Field Artillery 
Battalion 

) 1945. To be shot to death 
) with musketry. 
) 
) 

.· ---------------------
OPINION of the BO.Alli) OF Fm: VIE11 

TAPPY, HOT'IENS'IEIN and S'IER.i.~, Judge Advocate·o 

1~ The Board of Review has examined the record of trial in the case 
_ of the soldier named above and submits this, its opinion, to The Judge 

Advocate Gemral. · 
, 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE .I: Violation of the 63rd Article of 1lar • 
. 'I ., 

Specification: In that, Private Benjamin Miller, Battery "B", 
350th Field Artillery Battalion, did, at Ober Aspach, Hall, 
vrurtt'em'burg, Germany, on or about 26 June 1945 .behave him
self with disrespect toward Captain HACK :McGEE, his superior 
officer by saying to him, "I~ll walk, 11 .9r :words to that · 
effect and contemptuously turning from, and leaving him 
while he ·was talking to him the said Private Benjamin 
Miller. 

CHARGE IIt 'Violation of the 64th Article of War. 

Specificatio~: In that Private Benjamin Miller,· Battery "B", 
'350th Fie1.d Artillery Battalion, having received a lawful 
command from Captain 1JACK HcGEE, his superior officer to 
get into a truck, did, at Ober Aspach, H~ll, Wurttemburg, 
Germany, on or about 26 June 1~4?, willfully disobey the 
same. 
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.A!,TITIOi:_,u, CIIA1'.CE: Violation. of the 69th Article of '\Jar. 

Specification: In that Private Denja.min 1:iller, Battery 11B11 , 

350th li'ield Artillery Battalion, having been duly placed 
in confinenent in the unit Stockade,. 350th Field Artillery 
Dattalion, Peuenstein, Ohrinzen, Vfurttemburg, Germany on 
or about 29 June 1945, did, at Keuenstein, Ohringen, 
·::urttemburg, Germany, on or about 30 June 1945 escape 
from saici confinenent before he was set at liberty by 
proper authority. · 

The accused pleaded not guilty to, and was found guilty of, all 
Charges and Specifications. Evidence was :received of two previous con
victions by special court-nartial, one for failure to obey a lawful order 
received from his superior officer, in violation of Article of Trar 96, said 
cfl'ense having been committed on 6 January 1945, and the other for absence 
·without leave for less than one day on 9 April 19/45, in violation of Article 
of War 61. All of the members of the court present at the time the vote was 
taken concurring, he '\',·as sentenced to be shot to death vd.th musketry. On 22 
September 1945 the reviern.ng authority, the Commanding General of the XXI 
Corps took the· following action, which was published in General Court-Liartial 
Order No. 28, Headquarters JO::I Corps as of that date: 

"In the foregoing case of Private J:lenja.min r:iller, 
34940247, Battery B, 350th Field Artillery Battalion, the 
sentence is approved, but it is mitigated to dishonorable 
discharge from the service, forfeiture of all pay and al
lowances due or to become due, and coxµ'inement at hard 
labor for ten (10) years. As thus modified, the sentence· 
will be duly executed, but the execution of that portion 
there of adjudging dish()norable discharge is suspended until 
the soldier's release from confinement. The Delta ~isciplin
ary Training C.enter, · Les l'.illes, Bouche du Rhone, France, is 
designated as the place o:r confinement. 11 

. . . . . 

Thereafter the record of trial was examined in the Branch Office of The 
Judge Advocate General with the European Theater and·returned without 
action to the reviewing authority by letter dated 4 October 1945, signed 
by the Assistant Judge.Advocate General of the Branch· Office (BOTJAG - E 
250-452) recommending corrective action by reason of the legally ineffec
tual attempt to comute the death sentence imposed. In view of a hearsay 
statement made by the· trial judge advocate to the court with respect to 

,the sanity of accused, it was also recommended that accused be afforded 
an examination by a board of officers convened under AR 600-500 to deter
mine his mental responsibility at the time of the alleged offenses and at 
the time of the trial, before the new action was taken. The XXI Corps 
which was a part of the 7th Army Command was inactivated (JO September 
1945) before action could be taken on the recommendations of the Assistant 
Judge Advocate General and on 14 January 1946, the Commandine General of 
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the ?th Aruy as 11 oL'icer corri,.anoin'..; :-:m: the tii.:e 1::ein;;11 um.,er the prov.Ls._uns 
of Article of 1.·,ar 46, took tl:e corrective action reco::inended after a I'oard 
<::f i:eaical Officers found accuced to be nentall~r respondble. 

He a:)proved the sentence ancl forv,arded the recoru of trial pursuant to 
Article of War 4B re cor:nending that the sentence be connuted to C:ishonora;:;Je 
discharge, total forfeitures and confinement at harcl labor fol' five (5) yea::.·s 
and that the dishonorable .discharf_;e be' susl)ende<l. Before the confil'rl:in:.3 
authority, the Comr,ianding General of United States Forces, ~uropean TI.eater, 
could take action under Article of ·.rar 48, tlle T.JOWer so to do 1;as ,r:i th<::•ar,n 
and the record of trial Yras accordin;::ly forwarded '!;o the Office of '.:he Ju6t;e 
Advocate General, 'Vfashinf;ton, D. c. 

3. '.:.'he evidence for the prose-cution shows that on 26 Juno 1945, Captdn 
~1cGee of the 350th Field Artillery Eattalion 1·rhile on the y;ay from his bat
tery area to battalion headquarters, encountered the accused who '\'Ias a ner.;
ber of Battery B,, 350th !?ield Artillery Battalion, 1·:a] king on tte his:hY:ay 
Ui 6). The captain was ridine in a jeep and v.-a.s accompanied by Staff 
Sergeant Ili.:;hsmith (r;. r.3). Enowing accused to be a prisoner, l '.cGee stopped 
the vehicle and asked accused what he was doing there. .According to Ca-ptain 
LcGee accused replied that he 11 just took a Y.alk 11 , wliereupon 'the captain 
ordered him to get in the jeep. Accusetj. i..;lared saying, 11 I~o~ You can shoot 
me if you want to. I will vralk11 , and tprned a.way. Captain ::cGee then said, 
11Liller, I &':l giving you a. direct order to get in this jeep", but accused -
again replied that he would walk, turned away and left (R 7, 8). Upon 
reaching battalion headquarters Captain TcGee preferred charges against 
the accused (H 7). 

On 29 June 1945 the accused was a prisoner in the 350th Field Artillery 
Batta.lion Stockade, then located at Ober Aspach, Germany. The following day 
the battalion moved to reuenstein, Germany and a temporary unit stockade rro.s. 
set up there. .Accused. was placed ·in confinement in this stockade, 'Which 
consisted of a small· inclosure Il).ade · of wire. Durlng the ni;:ht of June 30 -
July 1, the accused absented himself without permission fror.i. this stockade, 
which was guarded at the front gate (R 10, 11, ·12). One of the enlisted 
men, a trustee, observed accused leaving the stockade a.bout 8:30 p.m. by 
the back gate a.rid reported accused I s departure to Captain EcGee ( E 12, 13, 
14). At the t:ime of the escape the sentinel Tia.s wallci.ng his post "in f"."0:1t 
of the stockade -.- out on the street 11 • Captain 1:cGee searched the stocLrtd'e 
and the surrounding area about 11:00 p.m. but could not find accused and 
did not again see him until about noon on July 1. At that time the accuse·: 
had returned to the stockade (R 15, 16, 17). 

At the conclusion of the prosecution• s case in chief, the trial judce 
advocate ma.de the folloviing statement to the court: 

11PRDSZCU'ITON: The prosecution would like to make a state
ment for the record regarding the mental condition of the accused. 
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; 

During the preparation ot the case some doubt ,vas expressed 
as to if;he mental capacity of the accused. Doth the 1"'€fense 
Counsel and myself questioned members of the organization 
t.o which·the accused belonged who had frequent contact with 
the accused to estii:1ate what his mental capacity ,;ia.s. As 
a result it was directed that an exam~nation be made by the 
Unit Surgeon. The Unit Surgeon told me, in the Tofense 
Counsel's presence, that the accused might be subject to 
epileptic fits but was not a psychopathic case and was, in 
fact, sane in that he did know the difference between right 
and wrong. Our own findings in talking with members of the 
unit coincided with the Unit Surgeon I s findings of sanity." 

The defense counsel neither affirmed nor denied this statement. 

4. After his rights as a witness were fully explained accused elected 
to be sworn and testified that he had no recollection of having cor.initted 
the offenses of which he was charged. He knew he was supposed to·be in the 
stockade but did not recall leaving it. The incident which occurred when 
Captain !IcGee stopped him on the road was completely unknovm to him. So 
too was a prior absence without leave -vn.th. 'Which ha was once charged. "All 
the fellows" wanted him to 11play crazy11 when he went· to a psychiatrist so 
he might be discharged from the army. but he ref\].sed. Accused knew his 
name, grade, organization and station, where his home vra.s and ,vhat school 
he ·had attended.· · He also knew that he had a child born on the 11 same day 
Japs bombed Pearl Harbor11 (R 19-22). 

5. The prpsecution1s evidence in no manner contradicted by the de
fense, amply established the commission of the offenses charged and is 
legally sufficient to support the findings of guilty and the sentence. 
The only question requiring consideration is the statement ~f the trial 
judge advocate to the court with respect to accused• s sanity as set forth 

. in paragraph 4 above which was hearsay and improper. The issue of sanity 
· was not raised by the defense, although except for the assertions of the 
trial judge advocate the court might well have inquired further into the 
exis~ing mental condition of the accused. Having failed so to do, the· 
reviewing authority (the. officer commanding for the time being), pursuant 
to the provisions of paragraph 87b of the I.ranual for Courts-Martial (p. 
74, sub-par. 3), took "appropriate action" as stated therein by causing 
a medical -board of officers to be convened to examine into the sanity of 
the accused. The board thereafter submitted its report finding the accusea 
to be mentally responsible for his acts at the time of the offenses and at 
the time of trial. This report dated 24 December 1945, appears among the 
related papers attached to the reeord of trial. .-It· purports to cover the 
period of examination extending from S December 1945 to 24 December 1945 
and sets forth the f'ollowinga · 

113. £• Eental Examination: 

(1) Attitude and General Behavior: Prisoner has. a 

4 . 
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neat and tidy a;_:,pearance. Ee readily an::mers questions an(l l;as 
a polite attituCe. 

(2) 
retardation. 

· :·ental Activity: Ee does not show evidence of 
No speech defect disclosed. 

(3) Stream of Thought: He · discusses his past history · 
and his present offense in a normal conversational manner. His 
replies are adequate, coherent and relevant. 

(4) Emotio~al Status: His mood is in keeping ·with his 
stateracnts. He realizes his guilt pertaining to the present of
fenses and he is remorseful. He volunteers the information that 
he will do everything in his power to restore himself to a respect
ful citizen. 

(5) Content of Thought: No abnormal ideas, delusional 
trends, hallucinations, phobias or obsessions are disclosed. 

(6) Sensorium: He is oriented for time, place and 
persons. No impairment is disclosed for memory of either recent 

· or remote events. His AGCT score is IV-68 and his general knov;l
edge is in keeping with his schooling and his work level. He 
denies having had ~ny ld.nq of fits or spells since confinement in 
this Disciplinary Training Center. 

4. CONCLUSIONS: 

!• .Diagnosis: This prisoner is of dull normal intelligence. 
The history reveals temper tantrums which do not constitute insanity. 
Syphilis of the central ne~ves i~ excluded through the negative 
laboratory tests of the spinal fluid of 9 December 1945. He is 
not psychotic (insane). 

b •. Statement of Responsibilit:n General prisoner Miller is 
sane-and.responsible at present and it ma7 reasonably be assumed 
that.he was sane and responsible at the time of the ofl~nses and· 
at the tilqe of the trial. He is abie to differentiate bet'\'leen · · 
right and '17rong.u 

· ~ Accordingly the officer commanding for the time ~ing, as revie'l"ling au
thority, approved the sentence and forwarded the record of trial pursuant 
to Article of War 48. 

The counterpart of the provision in the 1928 l!anual, sup!"a, ·relating 
to action by the reviewing authority in. matters of this kind is found in 
paragraph 219(h) of the 1921 IIanual. That paragraph describes in detail 
what action the reviewing authority may take '17ith respect to determining 

5 
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the mental responsibility of an accused who has been convicted by court
martial. 'Ihe procedure tterein indicated is in no i:1anner inconsistent 
with the state::1ent in the 1928 :~anual but is rather explanatorJ of it. 
It is a reasonable construction th'?'t the 11appropriate action" conter:1plated 
is that set forth in the above-mentioned paragraph of the 1921 :.'anual, 
which reads as follows: 

'! (h) In any case of conviction of an accused by any court
martial, nhe·ther or not any question of mental defect or mental 
disease o_r d.erangement became an issue or was raised or suggested 
at the trial (or if the question ,ra.s raised or suggested at the trial; 
but disregarded by the court), the reviewing authority, or the con
fin,ing authority if there be one, L,ay of his own motion at any titne 
before taking final action on the record (and in cases forwarded for 
consiceration by the Board of };.evien and the Judge Advocate General 
under A. 1T. 50}, either or after such consideration, or pending it), 
in his discretion, cause a medical board to be convened to examine 
the accused and report in the same t1anner contemplated in paragraph 
76c, supra, for the purpose of advising and assisting hirn in his 

· decision as to the proper action to be taken upon the record. If, 
in view of such report when made, he shall disapprove the sentence 
in whole or in part, or any finding either in ·.-:hole or in part, he 
will state in his action that such disapproval was on that ground; 
and in case he disapproves the sentence on such ground he may pro
perly take any such action concerning the accused as is contenplatcd 
in paragraph 76c, supra. 

lJOTE .-l;o findings or sentence of a court-martial need ever be 
disapproved solely because of failure to comply vrith any of the pro
visions of this Paragraph, since the revievn.ng or confirming authority 
may always rer.iedy such defect by availing himself of the advice of a 
uedical board under subparagraph (h), supra." 

In view of the foregoing, the action of the revieYr.i.ng authority in ap
provinc the sentence after exercising an abundance of caution to assure 
himself that accused 1·ras mentally responsible, .~as proper. 

6. The court was legally constituted and had jurisdiction over the 
accused and of tr.e offenses. I-Jo errors injuriously affectin~ the substan
tial· rights of accused were committed during the trial. In the opinion of 
the Board of P~view the record of trial is legally sufficient to support 
the findings of guilty and the sentence and to warrant confimation of the 
sentence. The death sentence is authorized in ti.'lle of r,ar upon conviction 

. of a violation of Article of ~.-rar 64, 
.I 

Jkw '4 ?/..Z%j 
,..~._...,., ffe....__,,,,_(Zk __ ...,...4"""£;_ .... ~------·' Judge Advocate . !Ro ~ 
·v~ 

, Judge Advocate 

, Judge Advocate 
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"iID, JAGO, 1'lasb.i!li5\on 25, D. C. 

TO: The Secretary of War 

(359) 

1st Ind 

AC: .: - 1946 

1. Herew-lth transmitted ior the action of the President are the 
record of trial and the oninion of the Board of F~view in the case of 
Private P.enjru,1in 1.'.iller (:34940247), Battery D, 350th Field Artillery 
Battalion, APO 758. 

-2. I concur in the opinion of the Board of Review that tte record 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation of the sentence. The accused is 
described as being 26 years of age with a total educational background 
of six (6) years, spent in the primary grades. In his A;rr:ry General Clas
sification Test he scored only 68, placing him in Grade IV. At ths time 
of commission of the instant offenses, active hostilities with the enemy 
in that theater had ceased. In his action approving the sentence, the 
reviewine authority recomnended that the sentence be commuted to dishon
orable discharge, total forfeitures and confinement at hard labor for 
five years and that the execution of the dishonorable discharge be sus
pended until the sol~ier1 s release from confinement. I recannend that 
the sentence be com.firn~d but that it be commuted to dishonorable 
discharce, forfeiture of all pay and allowances due or to become due 
and confinement at hard labor for three years and that the sentence as 
thus cOI:1muted be carried into execution, but that the execution of the 
dishonorable discharge be suspended until the soldier's release from 
confinement. I furtqer reconur.end that an appropriate disoiplinary 
training center in the European Theater be designated as the place of 
confiner.ta nt. 

3. Inclosed are a draft. of a letter for your sienature, transmittine 
the record to the President for his action and a form of Executive action 
designed to carry into ·effect the recanmendation hereinabove made, should 
such recor:ll;,endation meet Td th your approval. 

3 Incls 
l - 11:1 cord of trial 
2 - Draft l tr for sig of S/'il 
3 - Fom of action · 

-----··-· .... -------------
1
, ~'.l.,Jv~ '°"'7, 7 Q-t· 19,L, - ,,:.7 ,_ ·')J. 

\_Clr0~u _ j 
TI!OHAS I·I. GREEN 
Major General 
The Judge Advocate General 
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·,,.AR DEP.A..:l.TMENT 
Army Service Forces . 

In the Office of The Judge .Advooate General 
'liashini:;t;on, D. C. 

(361) 

SPJGK - CJl 307001 

U N I T E D S T A T E S ) THIRD INFANTRY DIVISION 
) 

v. ) 
) 

Trial by G.C.~ •• convened at Reinhardah&usen, 
Germany, 21, 22 and 24 September 1945. 

Private C. D. MERCY ) 
(38329953). 4049th Quarter- ) 
master Truck Company. ) 

To be hanged by the neck until dead. 

OPINION of the BOARD OF REVIffl 
MOYSE, KUDER and WINGO, Judge Advocates .• 

l. The Board of Review has examined the re cord of trial in the case 
of the a ol di er named above and subni ta this, its opinion, to The Judge Ad-. 
vocate General. 

2. 
tions1 

The accused was tried upon the following Charges eJld Specii'ioa-

CHARGE Ia Violation of the 92d Article of War. 

Speoifioation1 In tha.t Private c. D. Mercy, 4049th Quartermaster 
Truck Compe.ny, did, at Sipperhausen, Kries Fritzlar-Homberg, 
Germany, on or about 9 April 1945, forcibly and feloniously, 
against her will, have carnal knowledge of 'Frau Lisa. Waldeck. 

CHARGE IIa. Violation of the 93d Article of Wa.r. 

Spe cificationa In that Private c. D. Mercy, 4049th Quartermaster 
Truck Company, did, at Sipperhausen, Kries Fritzlar-Homberg, 
Province of Hessen-Nassau, Germany, on or about 091315 April 
1945, unlawfully enter the dwelling of Frau Lisa Waldeck, 
with intent to commit a criminal offense. to wit, rape therein. 

ADDITIONAL CHA.RGEi Violation of the 92nd Article of War. 

SpecH'ica.tion: In that Private c. D. Mercy, 4049th Quartermaster 
Truck Company, did near Rohersheim. Germany, on or about 13 
August 1945. forcibly and feloni'ously, agai~t her will, have 
oa.roal knowledge of Fraulein Eliza.bath Schmid::_ 

He pleaded not guilty to and was found guilty of all charges and specifioations. 
Eviden09 of one previous oonvictionwas introduced for absence without leave 
for three days in January 1945, for which aooused was sentenced to forfeiture 
of $25 of his pay for one month. In the present cue he was sentenced to be 
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hanged by the neck until dead, -a.11 the members present at the time the vote 
was taken concurring in the vote on the sentence. The reviewing authority 
approved the sentence and forwarded the record of trial to the Comma.nding 
Genen.l, U. s. Forces European Theater, for action under Article of War 
48. Prier to action by the Conuna.nding General, United States Forces, 
European Theater, his powers, statutory or otherwise, in so far as they 
pertain to courts-Dlrtial, including the power of confirmation of sentences 
of general courts-martial and including powers conferred in time of war by 
Articles of Wa.r 48, 49, 50, so½ a.nd 51, were terminated 19 January 1946 by 
direction of the President, and in a.coordance with instructions contained 
in a cable from the War Department, d.ated 19 January 1946, a.s clarified by 
a. cable from the War Department, dated 21 January 1946, the Commanding General, 
United States Forces, European Theater, fonra.rded the record of trial to The 
Jw.ge .Advocate General for action by the confirming authority or other appro• 
pria.te action. 

3. Summary of the evidence. 

!.• For the prosecution. 
- On 9 April 1945 
(1) /at approximately 1400 a.n American negro soldier came toward 

a. house a.bout 1-1/2 kilometers from Sipperha.us.en, Germany, occupied by Frau 
Lisa. Waldeck, Elisa Kirchoff and several other Gennan civilia.na and their 
children: Frau Waldeck helped her son to open a. garden door and sa.w the 
negro soldier coming across a meadow (R. 73). A.a the negro soldier, who 
was identified as accused in the court room a.a he sa.:t among five other 
negroes (R. 12), came nearer, Fra.u Waldeck closed the door leading to the 
outside of the house &?ld a. wi·ndow that we.a near the door· ~R. 78,93). Ac
cused beat on the door with what sounded like the butt of a rifle (R. 28,56, 
79 ). Frau Wa.ldeck sa.w one foot enter the- house through the window next to 
the door and then/ran vpstairs to a room in the attic and hid behind a oouch 
with her 6-year old 10n (R. 79,89). Aoouaed followed Frau Waldeok up1tur1 
to tha attio 8.?ld discovered her behind the couoh (R. 79). Accused wu armed 
with a rifle, a pistol and a knife (R. 14,64). Acoused pointed his rifle 
toward Frau Waldeok and direoted her to go downatai~1 (R. 79,80). 

In the meantime, ·Ka.ethe Wengst and her tw-o sisters, who occupied 
apartments in the house where Fra.u Waldeck lived, jwnped f'rom a second story
window to tl:,e ground a.nd went to Oatheim, Germacy, reported the incident to 
white .A:merican soldiers of the MilitaI7 Police in Ostheim and then went ia 
sea.rch of a doctor (R. 16,29). 

Accused told Frau Waldeck that he wanted some eggs and tha.t he 
wa.a looking for a. soldier (R. 81,90). In desoending the stairs, Fra.u Waldeck 
an:l her son, followed by accused, stopped before the kitchen door of Frau 
Kirchoff's apa.rtment. Fra.u Waldeck knooked on the door and told Frau Kirchoff' 
that a.ccuaed only we.nted eggs (R. 55,56,81). 
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~ra.u Kirchoff opened the door and got accused a basket of 40 to 50 eggs, but 
accused waved them away (R. 56,81). Other children had run into another room, 
and accused put Frau Waldeck's son in the room with them and closed the 
door (R. 57,81). Acoused then required Frau Kirchoff and Fr&Jl Waldeck to 
undress in the kitchen by pointing his rifle towards them "ready to tire" 
(R. 57,58,81,82). Frau Kirchoff completely disrobed, a.nd Frau Waldeck took 
off all her clothing except a shirt and a slip (R. 58,82,83 ). Accused was 
very rough and yelled at the two women (R. 83). After they were undressed 
accused said something which the women· could not understand am rolled his 
tongue a.round his lips "like a. goat" (R. 59,83 ). A.ooused indicated that 
Frau Kirchoff' should lie on a couch in the kitchen, but as they went towards 
the couch he saw the bedroom of the· apartment and told her to put on a shirt 
(R. 83). Accused then required the two semi-nude women to go into the bed
room ahead of' him. They went because he ma.de them go with the rifle (R. 59). 
In the bedroom, accused shOW"ed Frau Kirchoff how she was to stand with her 
f'aoe to the wall away from the bed (R. 60,83,84). He then told Frau Waldeck 

tc "lay"down on the bed am when she replied, "No," he seized her by the &n:l 

and she "had to lay" down (R. 84). Accused did not 11f'orce 11 Frau Wa.ldeok to 
11 e on the bed, but she did 10 because she was afraid. Accused 1'w-a.s threatening 
all the time with his rifle-" (R. 84:). Accused took his rifle from his shoulder, 
opened his belt e.nd pants and inserted his penia into Frau Waldeok'a sexual 
pa.rte (R. 85). She did not resist aooused because she was soared. She ''waa 
sea.red she would get bea.t or somethine; else" (R. 85). Af'ter approximately 
three minutes of aexual intercourse, accused withdrew his penia from Frau 
Vialdeok's sexual parta, closed hb trousers, buckled his belt and went 
downstairs. Frau Waldeck did not at any time bite, kick, strike or scratch 
accused, and cooperated with him in the act of ,intercourse (R. 91-92). She 
cooperated with him because shewa.a soared and because she thought 11it 
wouldn't hurt so much" it she did 10 (R. 92). She did not consent to the 
intercourse and 1 t was against her will (R. 88 ). Frau Kirchoff, who had 
been standing with her face to the wall, heard the sounds of a belt being 
unbuckled, a bed m&ttrea1 squeiling, and moaning (R. 60). 

After accused had left the room, the women looked out the window 
and saw that other American soldiers had arrived. They were all white. 
Frau Kirchoff put on a dress and Frau Waldeck dressed completely. About 
ten minutes later the white .Amerioa.n soldiers came into Frau Waldeok'a 
kitchen and asked her "what was going on. 11 They reported to them that ac
cused had been threatening them with a rifle and that he had had. sexual inter
course with her (R. 87). AceUBed reported to the white .America.n·_soldiera 
that there was a German soldier in the area and the white soldier and the 
negro ma.de a search of the barn and other places around the house (R. 64,68). 
Frau Kirohoff' s nephew, a disoha.rged German soldier, was in the house when 
the negro soldier entered. He walked out and gave himself up to the white 
soldiers when they came (R. 66). Ha was dressed in civilian clothing (R. 
19,45). He was taken awaywi1,h the negro .American soldier and the white 
American soldiers when they left the house (R. 46). He had not been out-
side of the house prior to the tillle accused came (R. 47). · 
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Private WQodrow Boswell, a witness for the proseoution, testified 
that on 9 .t1.pril 1945, shortly after the noon meal, he was oamoufls.ging a 
ha.lf-tra.ok when his company o~--mnander ordered him to take him to a house 
approximately one and one-half miles away. They stopped the half-track 
approximately 75 yards from the house, dismounted and ran towards the house. 
As they went around the house, they met a negro .American soldier whom the 
witness identified in open court as aoouaed. distinguishing hi~ from five 
other negro soldiers (R. 97). There were also about four German women and 
a German civilian man near the house standing together. Accused said nothing 
a.bout the oi vilian man who was with the women. The women "seemed just about 
soared to death" (R. 97). Accused told Private Boswell that there was a 
German soldier in the area and, upon accused's suggestion. they ma.de a search 
of the barn w'nioh was near the house. When they found nothing there, accused 
took Private Boswell to a little hill approximately 100 yards from the barn. 
At the hill, accused suggested that Boswell search the 19ft side of the hill 
and he wouli search the right side. When Boswell out across the hill toward 
the right he saw accused walking very fast toward some woods approximately 
300 yards a.way (R. 99 ). Boswell returned with his commanding officer to the 
house and found two military policemen there with acoua ed. The German women 
were still in the yard. One of them only had on a slip. Two of the women 
were crying and shaking their fists toward the accused (R. 101). ~nen ac
cused asked a. Pri va.te Dorfman. who was present. what was going on. and 
Dorfman replied tha.t "one of these women have been raped" accused stated, 
''what would I want to rape these white women for? All you got to do is le..y 
a little money on the barrel" (R. 101 ). Accused stated to Boswell 1s com
manding officer that he came to the house looking for eggs and saw a German 
soldier there (R. 102)., Accused was not excited when Boswell and his com
l!'.andihg officer arri.ved (R. 104)~ There were still Gen:ian soldiers in the 
vicinity (R.105). The military policemen and accused's commanding officer 
took accused away with them in one direction, and Boswell drove his half
track back to camp in another direction (R. 107). 

(2) On 13 August 1945, accused was in confinement in the 3rd 
Infantry Division Stockade located at Ziegenhain, Germany. At ~pproximately 
1400 on that date accused and fifteen or sixteen other prisoners in the 
stockade were ta.ken to a rook quarry in a truok to load several truck• 
with crushed stone. At the quarry, the prisoners started loading one of 
the trucks by hand, while the other trucks were loaded by German oivilius. 
aocus~d did not have a shovel and just stood around (R. 113). ·ms guard 
noticed him standing by a oonorete pillar at approxim~tely 1500 but did 
not see him afterwards (R. 113-114). When the .guard looked for him later, 
he was gone am the trucks returned to the stockade without accused (R. 114) • 
.t1.t the time aoouaed disappeared. he was dressed in fatigues and a helmet liner, 
a.nd was wearing a raincoat. The fatigues were marked with the letter "P" · 
in white paint on the ba.ck and on the knees of the_ trousers (R. 126 ). 

At about 1700 on 13 August 1945 (R. 127). ~rgaret Schmidt and 
l~izabeth Schmidt, sisters, who reside in Trysa, Germany, started towards 
Rohershei~, Germe.ny, to visit their mother (R. 127,138). The girls were 
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wec.rir~'. "-~ i::.co;; +-:,, and were walkin1; alcnb a railroad track that runs between 
Tr;,''it" n;d ~:chE'rsheirr: thrc,t.:6h a stE.tion c&..lled North Zeie;enhain (R. 127,139). 
At a p::,:ir:;; ·.herE-c the r,:.._ilroa.d is bridged by an overpass, between Korth 
ZiE·[;E.r.haiL e.nd f:.ohe;-sheirr, the two girls were stopped by a negro Americe.n 
soldi~r whom both of them identified as accused in open court as he sat 
rur.on6 ft,,e other oolored solders (P.. 128,139). Aocu.sed came out of some 
bushes and met the girls directly beneath the overpass. He carried a stick 
a.bout one and one half to two inches in diameter, and about two and one half 
to three feet long (R. 128,140). 'By threatening the girls with his stick and 
by motioning with his finger, he indicated to the girls that they were to 
te.ke off their raincoats (R. 128,129,140). Then, keeping the stick raised 
over his head in such a manner that the girls thought he would strike them 
he required them to raise their dresses a.nd take off their "panties 11 (R. 
129,140). 

When accused sought to compel the two girls to open their dresses 
Ma~garet Scrunidt pretended to start unbuttonii:.g her dress, while Elizabeth 
Schmidt refused to comply (R. 129,141). Thereupon, accused started to lm
button Elizabeth's dress for her, and while he was so occupied, Margaret 
took the opportunity to escape by running away towards Rohersheim. Acouaed 
swung the stick at Margaret but failed to hit her, and when both of the girls 
started yelling, accused choked Elizabeth (R. 129,141). He told Elizabeth 
to lie down twice (R. 142). ½ben she declined to do so, he hit her over 
the head with the stiok, rendering her "dizzy" and not completely conscious. 
After having spread the raincoats on the track, acoused laid Elizabeth on 
the coats (R. 142). He then came to her. His pants were unbuttoned and his penis 
was erect. He placed his private parts into hers and had intercourse with her 
(R. 143). Elizabeth did not resist accused because she was incapable of re
sistin£ (R. 142). The act of sexual intercourse ~ls very painful at first, 
but later she lost all senses (R. 143). · Then she heard steps and believed 
accuaed left her. She did not see him go, but heard steps coming and going 
(R. 144). She believed two other negroes then ceme and had intercourse with 
her. How long she remained lying on the· ground, she did not know. Eventua.lly, 
she tried to get up, walked a few steps, but "oouldn't make it." When she 
reached another bridge she remained sitting until an American car came with 
soldiers in it. They appeared to know what had happened and asked where the 
negroes were (R. 145). 

When AB.rgaret escaped from the accused, she ran towards Rohershefm 
and stopped a German civilian car. She went back to a bridge with the car 
and met an .American M.P. car. They took her back a.nd found her sister 
Uizabeth, sitting on a stone crying. Elizabeth's eyes were red, her hair 
was disheveled, and her dress was open. She talked about.three negroes (R. 
130). The M.P.s then took Elizabeth and Margaret to their mother's home in 
Rohershein: (R. 131). 

Ac approximately 2100 on 13 August 1945, Elizabeth Schmidt was 
carried in to see a. doctor by American soldiers from a jeep. She was unable to 
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walk, wa.s pa.le, aIJd wu suffering from a alight ahook. There wa.a fresh 
bloed. on her undergarments. An examination of her genital orga.ns revealed 
blood in the vagina. a.nd slight cuts at the mouth of the u~erua. The woUilds 
to Elizabeth Schmidt's genital organs could ha.ve been caused by a male 
genital organ (R. 159). In the opinion ot the doctor. the blood in the 
vagina. indicated that its presence wa.a probably the result of recent sexual 
intercourse (R. 160). ~ smear failed positively to reveal the presence of 
aperm (R. 160). No examination was made of a.ny other parts of the girl's body 
(Jt. 161). 

Sometime. after supper on 13 August 1945, the soldier who ha.d been· 
accused's guard and a Corporal Ford were loading water in oans at a water 
point near the stockade at Zeigenha.in. Germany. They saw a negro soldier 
walking up the street and "hollered• to him. The soldier was Mercy. He told 
the other soldiers he ha.d been asleep (R. 116,123). There was a great deal 
ot conflict as to·when Mercy arrived at the water point aild when he entered 
the stockade. Estimations varied from "between 6 and 1• in the afternoon 
to between "7 aild a.• Aocuaed twice told Private Fi rat Class Ponsipp. at 
:the :M.P. Stockade, tha.t he arrind back at the stockade at exactly 6135 in 
the evening instead of after 7a00 o'clock, u Ponsipp believed he had (R. 
171). 

At an identification para.de. held at the stoolat.d• on 14 August 
1945, Elizabeth a.nd Margaret Schmidt identified aocused aa the negro who 
accoated them from seven or eight negroea in the para.de (R. 132.134,135, 
165,192). ' . 

b. For the defense. 

Accused's squad leader testified that he had known aoouaed ainoe 
Februa.ry., 1945; that accused had a good reputation as to character and tor 
truthfulneu J th&. t he wa.1 a oheertul worker and never got into aey- trouble 
in the oCl!lpaziy; and that he did not know ot acouaed'a having ever been 
tried b7 court-martial (R. 194.,196). 

After he had been .fully adviaed of his rights relative to becoming 
a witness, accused elected to be norn and testify in his own behalf. 

Accused stated that while he was engaged in a transportation 
minion, his truck broke down and had to be repaired on the road. There
after he got lost and ran into Sipperhauaen, Gennany. As he was turnin& 
around he saw three or four men dreued in German uniforms run a.oro11 a 
field. He jumped out of hia truck and followed the three Gennans., who, 
in the meantime, had run into a big barn behind a )louse. He went into 
the barn and searched it for 15 minutes or more and., aa he came out of a 
door ot the barn, a half track drove up with a captain, a ,rarrant officer, 
a corporal and a Private Dorfman in it (R. 199). After accused had told 
them what he was doing there, i.e., looking for Germana., the oaptain directed 
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them to deploy and search the place while he sea.rahed the house. Accused 
was ordered to go to the right while the corporal wa.s to go down the center. 
They did not find any Germans, so the corporal turned be.ck to the house and 
accused went to the corner of some woods where his truck wa.s a.hd found two 
M.P. 's with a truck load of German prisoners of war. When accused told them 
what he was doing there, they got on his truck and drove back to the house. 
~Vhen they arrived at the house there was an M.P. officer and enlisted man 
there with the captain. The captain "was going a.round getting names on a 
pad. 11 When aooused told the captain that he· did not know where his unit wa.s 
lo oa.ted, the M.P. 's ordered the captain to take accused to his unit. The 
M.P.'s then took a German soldier away whom the captain ha.d found in a latrine 
in the house (R. 200). When they arrived at accused's company, on order of 
his COI!IJllAnding officer, acouaed was ta.ken to an M.P. Stockade and then back 
to the house where he had been searching for the German soldier. He was taken 
into the barn and a sergeant examined his underwear. He was then returned 
to an :M.P. stockade. He was never inside the house ani did not have inter
course with Frau Waldeck (R. 202). 

On 13 August 1945, accused wa.1 a prisoner in the 3rd Division 
Stockade. With other prisoners he was sent on a detail to the Quartermaster 
in the morning. In the afternoon, he went out with fifteen other prisoners 
a.nd a bout four guards to a gravel pit. It we.a raining and the truck had a 
"tarp" on it. The convoy of about ten or fifteen trucks went by the stooka.de 
and accused borrowed a raincoat •.. Accused stated that 11if I am not mistaken, 
it was about 3o 1 clook" when the detail arrived at the gravel pit (R. 203). 
He looked at his ,watch because they fl]cnocked off" at 4130 and he wa.nted to 
see how long he would have to wait. Some Gel"lll8.lla were there and the detail· 
did not load the truclca. Accused spent his time picking berries. Then he 
went into a ma.chine shop and watched a German at work. Suddenly one of the 
Germans came to him and pointed and aooused saw that the trucks were moving 
away. One of the Germans pointed the direction of Zeigenhain to him. He 
started walking and oame to a vills. ge where he asked of the people "Ziegenhain. n 

The people "seemed to be frightened and most Genna.ns are afraid of colored 
people "(R. 205). An old man walking across the road with some sheep pointed 
out the direction of Ziegenhain to him. Fina.lly he arrived.in Ziegenhain in 
be.ck of the jail. He then walk-ed to a water point and was directed to the 
front of the jail. As he walked up the road toward the front of the jail, 
the sergeant who had been his guard recognized him and told him that a search 
was being conducted. Accused replied that he did not oome back the way they 
went out (R. 205). He was then taken. to the jail and looked in his cell. 

On the morning of the .following day, on 14 August, an investigating 
officer, an interpreter and two·Germe.n girls came to the office at the jail 
and called accused into the office. The interpreter asked him a number of 
questions and· he was then taken baok and looked up (R. 206). At about 1130 
or 2100 o'olock in the afternoon a.ccuaed wa.s lined up with seven or eight 
other colored soldiers, accused being the third from the end. The two 
German girls ca.me out of a door behind the formation and walked around in 
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front of the formation. They were afraid to come close to the negroes and 
the interpreter pulled on acoused's a.rm while pointing to two watches and 
two rings which accused was wearing. The girl pointed but did not say e.zry
thing. Vi'hen she left, accused was moved to the end and another girl came 
out. She looked at all of the soldiers for a long time and the interpreter 
•pulled her down olos er to the end" of the formation where accused was stand
ing (R. 207). Accused arrived in Ziegenhain at 6115 and at the stockade at 
6135. The first time he ever saw Elizabeth and Margaret Schmidt was when 
they oame to the ja.11 on the morning of 14 August 1945 with the investigating 
officer and an interpreter (R. 209). 

On oross-exandnation accused stated he had been picked up by the 
F.B.I. in Louisiana., but was turned looseJ that he had been in jail and that 
he had been tried by mill tary oourts sewra.l times (R. 210). On the morning 
of 9 April he got lost in Sipperhausen and ran into ·a field. He definitely 
saw some "Polacks or French or something," and three men in German uniforms 
running across the fields toward the barn in back of the house {R. 213 ). 
Accused did not talk to the Poles and was not close to them. ~ only saw 
them· pointing. Accused declined to describe the uniforms of the three 
Germans except that they were blu~ green. He could not say how close to 
the house they came. He had a carbine with him which "could have been 
ready" to fire and was armed with a knife (R. 215 ). Accused did not see 
any women until after the other soldiers came. & and the warrant officer 
searched in the hay (R. 216) •. 

Accused went directly to the barn after seeing the German soldiers 
a.nd had been searching it a oouple minutes when the other aoldiers came up 
(R. 217 ). At the direction of the captain he went to the left toward his 
truck and found M.P.'s there. When he ca.me back to the house there were 
women all e.round but he did not knOl'f how xne.cy women were there or what their 
condition was. The Captain did not aaywhy he wanted aocused's ne.me (R. 
218 ) •. Accused was not certain of whether the witness Boswell was the 
Corporal who was present at the house or not. Boswel1 was the first person 
who asked him what was going on (R. 219). Accused did not kn.aw whether the 
woods ca.me up to the house or not. He did not knavr. how fe.r his truok wu 
from the house. He never had a.ny conversation with Boswell after ~~e M.P.'• 
took him back to the house (R. 220). He did not know whether the women were 
crying or not. The Captain took his name because he thought accused was , 
AJ{OL. lb question of rape was discussed until Priva.te Dorf'man mentioned it 
back at accused's company. He never made a.ey statement to Boswell with 
reference to "what would I want to rape a.white woman for, all you have to do 
is lay the money on the boa.rd." He never as.id anything about eggs (R. 222, 
243 ). 

Because he wu in the baok of a truck with a "tarp" on it, accused 
did not know how he got out to the gravel pit on 13 August 1945, but did know 
that the detail arrived there at exactly 1500 {R. 224-225). It wa.s exactly 
1815 when he arrived at the edge of Ziegenha.ia and exactly 1835 when he entered 
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the jail {R. 227). He denied having seen a railroad. track between the 
gravel pit and the town of Ziegenhain (R. 233). He was unable to estimate 
any time of his activities on the afternoon of 13 August except that he 
arrived at the gravel pit at 1500, at the edge of Ziegenhain at 1815 and 
at the jail at 1835 (R. 237 ). He was positive he never crossed a railroad 
track. The first time he ever saw Elizabeth and ~rge.ret Schmidt we..s in 
the jail office with the investigating offioer and his interpreter (R. 239). 
He did not shoot at the German soldiers whom he saw running across the field 
at Frau Waldeck' s house beoause they were not resisting. He did not know 
whether his gun was loaded but it had a magazine in it (R. 243). He did 
not·know how many American soldiers ca.me to the house of Frau Waldeck, but 
did know that Boswell, a captain, a warrant officer, a Private Dorfman and 
some M.P.'s were there (R. 246). At Frau Waldeck's house, the Captain did 
not take anyone's name exoept accused's. The Captain did not tell accused 
why he wanted his name (R. 244). 

On exemination by a member of the court accused w&s unable to 
make any estimations of time except the time he wa.s in the barn at Frau 
Waldeck's house (ten or fifteen minutes) (R. 254) and the times or 1500, 
1815 a.nd..1833 on 13 August 1945. He denied that he told anybody he had been 
asleep on the afternoon of 13 August up at the gravel pit (R. 261). 

c. For the court. 

Margaret and Elizabeth Schmidt were recalled by the court and 
testified that they went to the Stockade at Ziegenha.in on 14 August 1945 
in the afternoon (R. 264,268). They were not at the stockade in the morning 
of that date at all (R. 26 6 ) • The only time they saw a coua ed on that date 
was in the stockade yard (R. 265,269). At no time was accused brought into 
the jail office while they were present with the investigating officer and 
interpreter in such office (R. 266,269). 

4. In the opinion of the Board the record ot trial full1 supports the 
findings by the court that accU3ed raped both Frau Lisa Waldeck a:ad Fraulein 
Elizabeth Schmidt on the dates and at the ti.Jiles respectively set forth in 
the specifications, and that he unlawfully entered the home of Frau Waldeck 
on the date, specified for the purpose of o0lllmitting ra.pe therein, his action 
thus constituting the crime of housebreaking. 

"Rape" is the unlawful carnal knowledge of a woman by force a.nd 
without her consent. Any penetration, however slight. of a woman's female 
organs by the male genital organ is sufficient carnal knowledge. While 
force and want of consent are indispensable in rape, the force involved in 
the act of penetration is alone sufficient where there 1a in fact no con
sent. The woman is required to take such measures to fruatrate the execution 
of the man's designs as she is able to exercise and as are called for by the 
circumstances (MCM, 1928, par. 146.!!,, p. 165). 

"Housebreaking" is "unlawful entering another's building with 
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I 
intent to oommi t a criminal offense therein. 

"The offense is broader than burglary in that the place entered 
is not required to be a dwelling house; it is· not necessary tha.t 
suoh plaoe be occupied; it is not essential that there be a brealdngJ 
the entry may be either in the night or in the daytime; and the intent 
need not be to cammi t a felony. The intent to ooouni t some orimina.l 
offense is an essential element of the offense, and must therefore 
be alleged and proved, in order to support a conviction of this 
offenu 11 (MCM 1928, par. 149!,, p. 169 ). 

The testimony of Frau Waldeck and the other women who were present 
at her house when accused entered it on 9 April 1945, corroborated in part 
by the testimony of Private Boswell, clearly established beyond a:qy reason
able doubt accused's guilt of housebreaking and of the rape of Frau Waldeck. 
There is nothing in the record of trial which in any waywea.kens the effect 
of thia testimony. Al though it was admitted by }i'rau Waldeck that she did 
not offer accused any physical resistance, proof of her lack of consent 
to the act of intercourse waa not negatived thereby. The testimony showed 
that accused entered the house armed with a rifle or carbine, a pistol 
and a knife and that he accompanied his orders both to Frau Waldeck and 
the only other woman occupant of the house who did not escape with threats 
to use the carbine. Frau Waldeck testified tha.t she submitted to his 
demands through fear that he would use the weapon against her and against 
Frau Kirchoff. The rule applicable in this situation is a.ptly and properly 
expres1ed in Winthrop's Military La.wand Precedents, 2d Edition, page 6781 

"It is not essential that the force employed. consist of 
physical violence; it may be exerted in part o~ entirely by 
means of other forms of duress or by threats of killing or of 
grave bodily harm or other injury••••" 

The offense against Frau Waldeck was committed under oiroumstances 
similar to tha.t in CM ETO 3933, Ferguson et a.l, in which the Board used the 
following b.ngua.ge a 

•Although the girl rns.y not ha.ve forcibly resisted, tsuch 
non-exculpatory evidence is but one facet of the complete 
evidentiary matrix, which cogently reveals that the woma.n had 
been reduced to a state of sul:misaion by accused's threatening 
&lld menacing use of firearms and other lethal weapons. Under such 
influence ahe ••• submitted to intercourse ••• 1 This was rape." 

The rape of Elizabeth Schmidt waa likewise proved· beyond e.ny reason• 
able doubt unless the witnesses were to be deemed umrorthy of belief. The 
Board sees no rea1on to disregard the positive testimony adduced and to be
lieve the accused's rambling and contradictory statement. The a.00U1ed 
violently struck Fraulein Schmidt and had sexual intereourse with her a.a 
she lay in a semi-conscious condition. Accused's a.ctions unquestionably 
establish the element of force and destroy any contention of consent on her 
part. 
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Accused's defense consisted solely in a. general denial. As to the 
ra.pe of Fra.u Waldeck and the unlawful entry of her home with intent to oammi t 
a criminal offense he admitted that he was in the place at which the two 
crimes were oommitted, but denied both that he had had intercourse with 
Frau Waldeck and that he had unlawfully entered her .home. As to the rape 
of Elizabeth Schmidt he denied that he had even seen her or Margaret Schmidt 
on the date of the offense. He attempted to bolster the defense by the pro
duotion of one witness who testified as to his previous good character. His 
halting and conflicting testimony on the witness stand, the irreconcilable 
inconsistency between his testimony and that of disinterested witnesses and 
the ceirtainty of his identification fully warranted the court, and warrant. 
this Boa.rd in disregarding accused's protests of innocence. The court clearly 
did not believe the accused, nor does this Board. 

There a.re no errors or irregularities in the record which injuriously 
affect the substantial rights of the accused. Accused put his good character 
at issue, and while numerous questions were asked him on cross-examination 
for the purpose of discrediting him, the Board is of the opi:r:don that the 
prosecution did not go beyond the bounds of legal propriety in doing so. 

5. The Charge Sheet shows that accused is approxilll&.tely 25 year, of 
age and that he was inducted into the Anny on 22 October 1942 without prior 
military service. __ .A.ocording to the Hview by the staff judge advooate of 
the reviewing authority, he departed the United States for foreign aervioe on 
4 Deoember·l944, and had no combat experience. The reoord di1olose1 that 
his home wa.s in Louisiana. 

6. The court wa.s legally constituted and had jurisdiotion over the ac
cused and of the offenses. No errors injuriously affecting the aubsta.ntieJ. 
rights of the accused were committed during the tria.l. In the opinion ot 
the Board of Review the record of trial is legally sufficient to support 
the findings of guilty a.nd. the sentence and to warrant confinns.tion of the 
sentence. A sentence of either death or imprisonment for lite is mandatory · 
upon conviction ot rape in violation of Article of_Wa.r 92. 

11 



(372) 

SPJGK - CM 307001 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. MAR '.! 7 134C-i 

TOs The Secretary of War 

1. Herewith transmitted for the action of the President e.re the record 
of trial and the opinion of the Board of Review in the case of Private C. D. 
M.?rcy (38329953), 4049th Quartermaster Truck Company. 

2. I concur in the opinion of the Boa.rd of Review that tb,e record 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirr.iati~n of ~he sentence. The accused was 
found guilty of rape (t-«o specifications) in violation of Arti ole of War 
92 and of housebreaking in violation of Article of War 93. He was sen
tenced by the court, all members present concurring, to be hanged by the 
neck until dead. The reviewing authority approved the sent·ence and for
warded the record.of.trial to the Comii'anding General, U.S. Forces European 
Theater, f'or action under Article of War 48. That officer did not take ac
tio~ upon the record, but in view of the interim suspension of his confirming 
powers and in accordance with instructions contained in a cable from the War 
Depart.--nent, dated 19 January 1946, as 6larified by a cable from the w·ar 
Depart:nent, dated 21 January 1946, forwarded the record of trial to The 
Judge Advocate General for action by the President. 

3. The evidence shows that at about 2 o'clock in the afternoon, 9 
April 1945, the accused apprca~hed and forced his way into a house near 
Sipperhausen, Germany, occupied by several Germ.an families. He was armed 
with a rifle or carbine. Three women who were in the house escaped by 
jumping from the second floor. Accus·ed forced two remaining women to dis
robe, and under threats of bodily harm to both succeeded in having sexual 
intercourse with one, Frau Waldeck, who desisted from opposing accused's 
desires through fear ot bodily ha.rm to herself and her companion. On 13 
August 1945 accused was in coni'inement at a division stockade at Ziegenhain, 
Germany. During the afternoon of that day he disappeared from a stone 
quarry to which he had been taken with other prisoners to load trucks. At 
a.bout 5 o'clock he ca.me out of some bushes near a. railroad pass between 
North Ziegenha.in and R.ohersheim and accosted two young German .women, whom 
he threatened with a stick and ordered to disrobe. One succeeded in running 
away. P.e choked the other, Elizabeth Schmidt, struck her over the head with 
the stick, laid her on.raincoats which he had spread on"the·tracks, 8lld had 
sexual intercourse with her. In both inst8llees the intercourse was against 
the will of the victim. Accused was i~entified by both of Iµs victims. 

\ 

·4. Accused has seen 1-:0 compat service. He was inducted into the service 
on 22 October 1942, and between 5 February 1943 and October 1943 was convicted 
of various offenses, twice by a summary court, and twice by a special court. 
On 22 December 1943 a general court_-martial convicted him of two absences 
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without leave, .escape from confinement, breach of restriction, appearing 
in public wearing a master sergeant's chevrons, and having a falsely ma.de 
official enlisted ma.n's pass in his possession with wrongful intent. The 
court sentenced h.tm to be dishonorably discharged the service, to forfeit 
.all pay and allowances due or to become due, and to be confined at hard· 
labor for five years. This sentence was approved by the reviewing authority, 
but the dishonorable discharge was suspended. On 23 October 1944 the un
executed portion of the sentence was suspended as of 2 November 1944. Ac
cording to the review by the S_taff Judge Advocate he departed the United 
States for foreign service on 4 December 1944 and on 27 January 1945 joined 
the organization of which he was a. member at the time of the commission of 
the offenses of which he was found guilty. On 16 January 1945 he was found 
guilty by a sU!llill8.ry court of absence without leave from 9 January 1945 to 
11 January 1945 and was sentenced to forfeiture_ of i25 of his pay. 

5. YJhile accused's guilt was clearly established, it is my opinion 
that in view of all the circumstances, and, in particular, the abnormal 
conditions which then existed, the offense• nre not ao heinous as to re
quire the imposition of the death penalty. I, therefore, recommend that 
the sentence be confirmed but oommuted to diahonorable discharge, total 
forfeitures, and confinement at hard labor for the term of his natural 
life, and that a United States penitentiary be designated as the place of 
confinement. · · 

6.' Inclosed are a draft of a letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the ndation hereinabove made, should 
such action meet with approval. -

.• 

3 Incls · 
1. Record of trial 
2. Drft ltr sig S/w 
3. Form ex action --------·-·--------(GCMO 182; l4 June 1946)• 

THON.A.S H. GREEN 
Major General 
The Judge Advocate General 

---·-
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1':A.>t DEPART.::ENT 
In the Office of The Judge Advocate General 

·::ashington 25, D.c. 

I 

JAGQ - CM 307002 

UNITED STATES 

v. 

Private J.4.1'.ZS A. PARH.Aii 
(32765163), 312 Quarter
master Battalion. 

~ 
) 
) 
) 
) 
) 

SEP l 2 1946 

XXI II CORPS 

Trial by G.C.~., convened at 
Bad l'lildungen, Germacy, 27 De
cember 1945 and 10 January 1946. 
To be hanged by the neck until 
dead. 

OPINION of the BO~RD OF REVIEW 
WURFEL, OLIVER and MCDONNELL, Judge Advocates 

(3?5) 

l. The Board of Review has examined the record of trial in the case 
of the soldier' above named and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charge and Specifica-
tions: · 

CHARGE: Violation of the 92nd Article or War. 

Specification l: In that Private James A. Parham, Headquarters, 
312 Quartermaster Battalion, then 3192nd Quartermaster Service 
Compaey, did, at or near Marburg, Germany, on or about 19 Ne>
vember 1945, with malice aforethought, willfully, deliberately, 
feloniously, unlawfully, and with premeditation, kill one 

. Serge3Ilt Jim A. Quimby., 518th Military Police Battalion, a human 
being, by .shooting him with a u~s. 30 cal. carbine. 

Specification 2 a .In that Private James A. Parham, Headquarters, 
312 Quartermaster Battalion, then 3192nd Quarterma~ter Service 
Compaey-, did, at._or near Uarburg, Gennany, on or about 19 No
vtr.nber 1945, with malice aforethought, willfully, deliberately, 
feloniously, unlawi'ully,·and with premeditation, kill one 
Private First Class Robert M. Poe, 5l8th Kilitary Police Bat
talion, a human being, by shooting him with a u~s. 30 cal. . 
carbine. 

- ' 
The accused'pleaded not guilty to, and was found guilty or, both Specifi-
cations and the Charge.· Evidence of one previous conviction of absence 
without leave in violation of the 61st Article of Vfar · and of two breaches 
of a?Test in violation of the 69th Article of War was introduced in evidence. 
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The accused was sentenced to be hanged by the neck until dead, all the 
members of the court present concurring therein. 'l'he staff judge advo
cate held the record of trial legally insufficient to sustain,the find
ings of guilty of murder, but legally sufficient to sustain a single find
ing of guilty of assault w.i th intent to murder both the deceased. The re
viewing authority thereupon returned the record of trial to the court and 
directed that it reconvene for reconsideration of its findings and sen
tence, stating in his letter to the president of the court that the record 
of trial !'has been examined and found legally insufficient to support the 
findings and sentence, though amply sufficient to sustain findings of the 
leaser included offense of assault with intent to murder, and an appro
priate sentence therefor: Max:im.um, DD, TF, and CHL for 20 years for each 
assault". The court reconvened pursuant to this order and adhered to its 
former findings and sentence. Thereafter the reviewing authority approved 
the sentence and forwarded the record of trial for action under Article of 
War 48. 

3 •. Evidence for the Prosecution. On 19 November 1945 part of the 
3192nd Quartermaster Service Company was billeted at 41 Hindenburgring 
at the south edge of the town of Marburg (R ?). A building about fifty 
feet away (R 11) directly across the street, number 46, was used as the 
orderly room and headquarters of this Service Company. At that point the 
street is about 24 feet wide, the sidewalk in front of number 41 is seven 
feet wide and the building is flush with the sidewalk. Number 41 is a 
building with three stories, a basement and an attic. Two rooms on each 
of the three floors face the street and each room has two windows facing 
the street (R 9) and there is one attic window (R 12). 'It is 18 feet i'rom 
the sidewalk to the ledge of the windows on the second floor, JO feet to the 
ledge of the windows on the third floor (R 10) and 44 feet to the attic 
window (R 12). The sidewalk in front of number 46 is seven feet wide and 
that building is about ten feet back from the sidewalk (R 12). Number 46 
has three windows each facing the street on the lower and second floors and 
two more in the attic and its total height is about 40 feet (R 11). At· 
2255 on 19 November 1945 a detail i'rom Company "A" or the 518th MP Battalion, 
including the deceased Sergeant Jim A. Qu:im.by and Private Fit~t Class 
Robert M. Poe, initiated a raid upon this billet. All MPs were in regular 
uniform with field jackets and MP brassards, helmets and colors (Ra). The 
accused, then a member of the military- service, was assigned to the 3192nd 
Quartermaster Service Company. (R 6, 13, 28, 43, 9J). Acc~sed and Privates 
Head, Alston and Howell were billeted in the left room (facing the street) 
on the third floor of number 41 (R 14, 28, 29). Head came off guard at 
eight PM, had a drink and went to h:ls room. Freeman came in and took Head's 
.45 pistol away from him about 8:30 PM (R 23) or 10 PM (R 112). Freeman 
took the pistol away because Head had been drinking quite a lot but was not 
drunk (R 110). Head and Alston and their two girls were in their room (R 18,20). 
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Accused left with his overcoat to go on guard duty at 10 PM (R 26), or 
11 or 11:JO P.M (R 28) and the MPs came before accused got out of the 
building (R 26). "When they hollered 1MPs I girls were running all over" 
and two more girls ran into the left front room on the third floor (R 20). 
Accused came back up and said the MPs were downstairs and than went back 
downstairs and got a carbine (R 28, 29), or "came back into the building 
to get his carbine" (R 26). Head was asleep in his bed (R 21, 25) and 
11woke up when they hollered MPs" (R 22, 25) and the girl he was with tried 
to get away (R 22). Accused came back into the room with a carbine (R 16, 
25, 28), turned off the light (R 24 25) and said he was ·going to shoot 
and see how many he could get (R 29). Head could see accused because the 
moon was shining into the room (R 25) and Alston -was on his own bed right 
close to accused and could see him (R 32).- .Head said to the accused, 
11Don 1t shoot" (R 18, 26). Alston told accused there was no need to shoot 
(R 29). Accused put the clip in the carbine, opened the right side of the 
double window on the left side of the room (R 16), got up on his knees 
on Head's bed beside the window, leaned out the window,"shuffled" the car
bine and it d1.d not fire (R 17, 18, 29, 30). ''The next time he (accused) 
.tired .four times dollll out the window, and that is when I (Head) looked out· 
and I saw tlfO people laying down out there" (R 17). Th.a only time Head 
looked out the window was immediately attar accused fired (R 22). At that 
time Head was in his room (R 14) standing behind accused (R 18) and saw 
ac;cused shoot (R 15, 18). From the position accused was in, Alston stated 
"It looked to me like it was pointed out the window, towards the ground, 
but the room was dark" (R 29). On cross-examination ·.Alston testified 1hat 
"- the rifle could be pointed in the air because the bed was almost about· 
a foot from the window., The bed was here about a foot from the window, 
and he was up on his knees like this, md the rifle was pointing out. It 
could have been pointing up because the bed was evdn with the window." 
But Alston was on his bed and "I never looked at all" at the time accused 
fired (R 32).· He saw no muzzle flash from accused's gun (R 34). Accused 
without saying a vrord (R 25) left the room and went to another room in the 
back of tha building where Lee, Tate, Ingram and Jones were. Head fol
lowed accused into this other room and there heard accused say "I got two 
of·the son-of-a-bitches". Accused was then wiping off·the outside and in 
the chamber of the rifle (sic) (R 17, 18, 30). In about five minutes ac
cused put two empty shells in the heater and left with the carbine, and 
two empty shells were found on the noor the next morning (R 19). Head re
turned to his room and sat on his bad and stayed there until the CID told 
them to fall out (R 2.3, 24). Head saw no one else in his room that night 
With a carbine or pistol (R 2,3). Alston saw no one else with a carbine in 
the room (& 33, 34). No one else looked out of or shot out of that 
window that night (R 23, 30, 33, .34). From the time the MPs came until the 
two men were killed Head heard about eight or nine shots fired all to
gether and could not tell whe~ those shots were coming from outside of those 
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that came from this room. "- there was some fired down on the street 
all along" (R 22). Head also testified there were four or five shots 
before the four accused fired and afterwards "there was some more fire" 
(R 24). There was a lot of noise going on down on the first floor about 
what they would do to the MPs, and abusive remarks (R 27),. Alston stayed 
in the room until the CID ordered him to fall out. While the MPs 11'8re 
there Alston heard four shots all together "but they were downstairs". "I 
heard definitely two, and there were some more but I couldn't swear where 
the shots came from" (R 33). "I heard definitely two shots" 'When the ac
~used shot from the bed beside the window (R 29). 

Marina Scherk testified tq_at she was on the ground floor 'When the 
MPs came, went out in the yard and at about 10:35 PM mmt to accused's 
room on the left front of the third floor (R 35), sat down on a bed and 
found accused, Alston, Head and four other girls there. Accused left the 
room and came back about five minutes later with a carbine (R 36). Ac
cused placed a clip of amnunition in the carbine and then pulled the 
switch, knelt on 'the bed and looked out the window. Then 11 two or three 
comrades entered the room". One of them, Lee, had a carbine.and the other 
one a pistol. Lee looked out the window and immediately left.the room. 
The motors of vehicles were heard 13,riving up. Accused looked out the 

window, scolded about the :MP and then, kneeling on a bed, fired "three or 
four" shots out the window (R 37) one right after the other. Accused then 
le.ft the room to take the carbine ayray, came back immediately and told 
:Marina to get under the bed, tm t he thought one MP was dead (R 3 8 39) • 
She did not hear any shots fired before she saw accused fire (R 41), but 
just at the same time accused fired or immediately thereafter some other 
shots were fired from the street (R 41, 42). This 'Witness was in accused's 
room from the time the MPs arrived about 10:JO or 10:45 PM until 12:15 All.· 
and accused .fired the shots "past eleven" (R 39) but she had no watch and 
did not know the exact time (R 40). 

Private Howell testified that he Jones, Tate and Ingram were in their 
room on the back o.f the third floor, tlB t the lights were on, that he 
heard "several" shots fired, that a minute or two later accused came into 
their room cleaning a carbine and said "I got two of them. I saw them 
'When they fell but I don't know whether they are dead or not" (R 44, 46). 
Saneone told accused to talce the carbine out of the room (R 45). The shots, 
"more than four", were all fired close together (R 46). Tate testified he 
was in the back room, heard "a good many" shots, then accused ca.me into 
the room rubbing the stock of a carbine with a rag and said "I got two. I 
seen two .fall". Somebody told accused to go out (R 48) and he did (R 49), 
taking the carbine with him (R 50). Corporal- Jones testified he was in 
the back room (R 51), heard several shots fired rapidly, that immediately 
afte:nrards.ac,cused came in with a carbine and a rag (R 52), and "said he 
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got two of the Godci_am MPs · and seen them when they was going d01'Il11 (R 51., 
5,3). Jones told accused to take the carbine out and accused immediately 
walked out with it (R·54). · 

Sergeant Williams testified he was at the corner of the building in 
front of a weapons carrier parked with two wheels ·on the sidewalk., heard 
"about twelve shots" fi,rad (R 55) rapidly (R 58); When the first shot 
was £ired he looked up and saw a flash i'rom a rifie come from the third 
floor window (R 56) of accused's room (R 60)., which was dark {R 61). 
Williams then immediately took cover at the side of the building., then the 
"volley~hot" was fired (R 61); he could see the concrete flash up around 
him., hear the slugs hit the street., and was the last one to run into the 
building (R 57). He saw Lieutenant Wilcox, the commanding officer of the 
,3192nd Quartennaster Service Company., run across the street and hit the 
ground {R 57., 60). There were no shots be.fore he saw the flash i'rom ac
cused's window (R 61). When the group of' shots was fired he was beside the 
building and could not see the windows upstairs (R 58, 59). He had shot 
his pistol before the MPs arrived. He heard soldiers hollering at MPs 
and there was considerable confusion. He did not know anyone got hit until 
after the shooting was over. It did not seem to Williams that the one shot 
fired before he took cover hit any person on the street. He saw no !lashes 
from the group of shots (R 59). There was a lighted street light about 
twenty yards from the building (R 61, 62). 

Sergeant Send of Company A, 518th .MP Battalion was a member of the 
party that raided the billet of the 3192nd Quartennaster Service Company 
(R 62). All members if the party were in uniform with MP helmets and bras
sards (R 6.3), and some were armed with carbines (R 67). Sergeant Send was 
squatting at the rear of a jeep where he could see .the entrance of number 41 
across the street. When the first shot was fired the .flash did not come 
from a window (R 67); it looked to him like there was a flash in front of a 
weapons carrier (R 67, 69) which was parked in front of number 41 (R 66). 
There was a brief pause "(R 63). The two deceased 1'8re standing at that time. 
Then a volley of shots lf8re .fired (R 70) and during the volley {R 65) he 
saw the two fall (R 64). The number of shots in this volley was "approxi
mately half a clip from a carbine"., but Send could not see where they came 
from nor tell whether they were .from a pistol or a carbine (R fF)). Ser
geant Quimby .fell about five or six feet .from the wall o.f the building and 
at the rear o.r the weapons carrier with his .feet on the sidewalk and his head 
in the street and did not move. Private Poe fell about 12 or 14 .feet !'rom 
the wall of the building between the rear of the weapons carrier and the 
middle of the street and rolled over (R 64, 66, 68). One of them called tor 
help (R 6,3). and Send picked up Private Poe (R 64). Send "made an 'order to 
our men who coul.d hear me to cease firing" and "I told ·the ·men in the billets 
to hold their fire, that I was going to pick up the wounded man" (R 63, 64). 
Lieutenant Caliguiri testified this weapons carrier was parked partly on 
the sidewalk and partly on the curb at the le.ft edge of the building .facing 
the street and .the top was off (R 10). The two dee.eased nre the .only ones 
injured that night (R 11). · 
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Sergeant Lara of Company A, 518th MP Battalion was called-as a 
reinforcement on the raid and was standing even with the hood front of 
~e weapons carrier and between it and the building ·talking to sane or 
the negro soldiers when one shot went off (R 74). He did not know where 
it came from but thought it was a carbine (R 76). Lara turned around . 
and started to the rear of the truck (R 74). When he was even with tht 
rear 1'heel on the sidewalk a volley of six or eight shots rang out~ 
he crawled under the rear end of the truck. He then saw Sergeant Quimby 
lying about four feet away and the other one in the middle ·or the street 
flat on his back. Just before he went under the truck Lara had seen 
Quimby standing (R 75). He did not hear any other shots fired •. All of 
the shots in the volley were not from the same gun (R 76). Private 
Haines was walking behind the two deceased at about ll:JO that night 
(R 77), saw them fall during the burst of six or eight shots (R 78) and 
did not know from what direction the shots came (R 79). Private · 
Newcomber "heard approximately five or six shots and saw two men falling 
on the street". He drove Poe to the 280th Station Hospital and also saw 
Quimby at the hospital (R 80). 

Captain Hobach, M.C., was on duty at the 280th Station Hospital and 
about midnight examined Quimby who died in his presence at 0018 20 
November 1945 (R 82, SJ). Captain Noto, M.c., examined Poe who died in 
his presence at 0025 (R 84, 85)., Captain Curran, M.C • ., performed 
autopsies on both deceased. As to Quimby, he testified the cause of 
death was gunshot wound which perforated one of the mam arteries in his 
pelvis from which he bled to death. 

"On Quimby the bullet entered the left side of his chest in 
the back, about an inch inside the angle of his shoulder blade, 
and went through the muscles of his back in a straight course 
downward and knicked the tips of the bony processes on his 
vertebra, last four vertebra. From there it hit the brim of 
the pelvis, large bone here in the back, and ricocheted an
terially out through his pelvis and came. out right above his 
pubic hair, and in its course it severed this mP.jor artery £ran 
which he bled to death, and severed the small b011'8l and.large 
bOftl in several places." (R 86). 

' 
The b'.i.llet "went almost straight down" (R 87). In Poe's case, the cause 
or death was hemorrhage from his lungs and liver. The billet hit major 
blood vessels in passing through these organs from which he bled to death 
(R 91). The bullet entered the right side of his ba~k perforating the 
lower lobe of his right lung and his liver; passed down through the muscles 
of the abdominal wall and lodged near his scrotum in the peritoneum. He 
removed the bullet slug 1'hich was similar to a .JO caliber bullet (R 88). 
Neither body had powder burns (R 91). The bullet that struck Quimby went 
more straight down than the one in Poe (R 89). Only one bullet struck 
Quimby (R 91). The top ·o:r Poe's- ear was torn off but it could.not be 
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determined whether this was caused by a bullet (R 92). 

4. Evidence for the defense. Lieutenant Wilcox, Commanding Officer 
of the 3192nd Quartermaster Service Company, was standing in the middle of 
the street at the far end of the building in front of number 45 or 47 
l'lhen the first shot was fired. This shot appeared to come from the other . 
end of the billets (R 94). Wilcox then went down in front of number 41 
by the weapons carrier. He· then heard a volley of four shots but did not 
11ee from 'Where they came and fell to the .sidewalk in front of the build
ing. After that he was quite sure another shot went right by him and struck 
a gatepost. Wilcox then went to the headquarters building (R 95) and 
bumped into two colored soldiers in the hallway as he came through the door. 
Later, CID agents took four carbines from the 3192nd Quartennaster Service 
Company (R 96). 

Thea Fassbinder was under a blanket on a third floor rear balcony on 
the back of one of the billets of the 3192nd when the MPs arrived. She 
"first heard two shots being fired and then several shots from a machine 
gun. I believe • • • and pieces from the ceiling fell down" (R 97, 98). 
Erika Laube was placed in a car by the MPs and about twenty minutes later 

.eight or ten shots were fired, she could not tell from where, and she 
saw the man in the middle of the street fall (R 99). Auguste Kefferpuetz 
was ,sitting in the same car and heard five or six shots fired, but could 
not count them too well because they were fired so quickly, and saw the two 
men fall (R 1001 101). Gertrude Feldgen was in the room of a sick soldier 
on the third floor of buildmg number 45 llhen the MPs came. She went to 
the third floor rear balcony on the back of the house, heard several shots 
fired and some pieces came from the roof~ She believ,ed the shots came 
fran the street (R 101, 102). 

Corporal niobel was charge of quarters and was in the orderly room 
that night (R 104). He heard one shot and about five minutes later heard 
more shots which he believed to be more than five shots. He ran to the 
basement of number 46 and stayed there · (R 105). Lieutenant Bietz was in 
charge of the. MP raiding party. They collected two-thirds · of a barracks 
bag full of pistols, lmives and ammunition found in the billets. He found 
four carbines two of 1¥hich ware found on the third floor (R 107). A fifth 
carbine was found by cm agent Bensell in the right front seat of the 
weapons carrier parked half' on the sidewalk at the right edge of number 41 
as you face the buildi.ng. The· entrance to number 41 is on the right side 
of the building ancf not on the street (R 113, 114). There was no top up on 
the weapons carrier. The next morning a sixth carbine was brought from the 

· billet to Lieutenant Bietz by a colored.soldier (R 115). Of all the 1'8apons 
picked up only one smelled as though it had been fired. That was one ot .. 
the carbines picked up on the third floor (R 108). 
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After his rights as a witness in his own behalf were fully explained 
to him, the accused elected to remain silent (R 116). 

5. Murder is the killing of a human being with malice aforethought 
and without legal justification or excuse. The malice may exist at the 
time the act is committed and may consist of knowledge that the act which 
causes death will probably cause death or grievous bodily harm (i,iCM, 1928, 
par. 148~,-PP• 162-164). The law presumes malice where a deadly weapon 
is used in a manner likely to and does in fact cause death (1 ~barton 1s 
Criminal Law (12th Ed., 19.32), sec. 426, p·p. 654-655), and an intent to 
kill may be inferred from an act of accused which manifests a reckless dis
regard of human life (40 CJS, sec. 44, P• 905, sec. 79!2., pp. 94.3-944). 

The proof required to .support a finding of guilty is laid down in the 
Manual for Courts-Martial as follows: 

"(a) That the accused killed a certain person named or 
described by certain means, as alleged (this involves 
proof that the person alleged to have been killed is 
dead; that he died in consequence of an injury received 
by him; that such injury was the result of the act of 
the accused; and that death took place within a year 
and a day of such act); and (b) that such killing was 
with malice aforethought" (MCM, 1928, par. 148a, p. 164). 

There is no question that the death of botb ~eceased was proximately 
caused by gunshot wounds, nor that accused with cold-blooded malice afore
thought attempted at leas~ four times to kill these two individuals. The 

-only question requiring close examination is whether bullets fired by the 
accused were the ones which struck deceased. The evidence as to the time 
element and the number of bullets fired is both conflicting and contused but 
is by no means irreconcilable. Whether accused fired the first shot is 
immaterial since it is undisputed that after the first shot was fired both 
deceased were still standing. It is also undisputed that immediately upon 
the volley being fired both of the deceased fell and did not rise again. 
Whether the volley consisted of four or more shots is immaterial for it was 
at the beginning of the volley that both deceased fell. In this view of the 
evidence it becomes immaterial how many shots were in fact fired after the 
first four. All witnesses as to the source of at least the first four 
shots in the volley, which came after the first shot was fired, fall into 
two groups, namely those who could not say from where they came and those 
who were positi-ye that they came from the carbine shot by the accused. There 
is evidence to the eff~ct that after the volley a single shot was fired which 
want by the Service CoJtlpany commanding officer and struck a gate post in 
.front of number 46 but by this time both deceased had fallen. There is also 
evidence that bullets struck the roof of the balcony at the rear of building 
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number 41 away from the street. To assume that these bullets continued 
on up and over the house and then sharply down so as to strike the de
ceased who were standing near the front wall of a more than 44 foot high 
building would be to replace fact with fantasy. Other than this there is 
no evidence that shots other than the volley were in fact fired. The 
foregoing analysis is confirmed by other w1controverted evidence. The 
only shots the evidence shows to have been fired from above the street 
level that night were those fired by the accused. Only bullets fired from 
almost overhead could have travelled the fatal courses revealed by tre 
autopsy. The bullet that killed Quimby was travelling almost straight down, 
that which killed Poe was almost but not quite so straight down. This 
would necessarily have been true of snots fired by accused from his posi
tion at the window thirty feet above the street, keeping in mind that 
Quimby was closer to the side of the building than Poe. Immediately after 
accused ceased firing Head looked out the window and saw both deceased 
lying in the street, again establishing that any shots fired thereafter 
were immaterial. Aci:used was anned with a • .30 caliber carbine. The slug 
removed from Poe was similar to a • .30 caliber. Of all the carbines col
lected from the billet that night only one smelled as though it had been 
fired. That accused fired his carbine.at least four times that night is 
well established. Finally the obscene' and brutal declaration made by the 
accused almost immediately after he stopped shooting to the effect that 
"I got two of the son-of-a-bitches. I saw them l'lhen they fell but I do 
not know whether they are dead or not"~ whether considered as part of the 
res gestae or as a simple admission, eloquently establishes the accused 
as the firer of the fatal shots. It was definitely proved that only the 
two deceased and no one else was hit that night. With this evidence before 
it the court properly found accused guilty of murdering these two MPs 
l'lhile they were engaged in the discharge of their official duties.· 

6. Accused is 22 years of age, and was inducted into the service at 
Newark, New Jersey on 12 February 194.3. For his .previous offenses of three 
absences without leave and two escapes from confinement accused was on JO 
July 1945 sentenced by a Special Court-:Martial to confinement at hard 
labor·for six months and forfeiture of $18.67 of his pay per month for a 
like period. The character of accused's prior service is shown as "un
known". 

7. The court was legally constituted and had jurisdiction of the 
per~n and the subject matter. No errors injuriously a-ffecting the rights 
of"'tht\ accused were committed during the trial. For the reasons stated, the 
.Board of Review is of the opinion that the record of trial is legally suffi-

. cient to support the findings of guilty and the sentence, and to warrant 
confirmation of the sentence. A sentence of death or life imprisonment is 
mandatory upon conviction of a violation of P.rticle of War 92. 

~· 
,Judge Advocate 

L..J~(L.l.:US~,+"--"'F-'-*"~~"--~r1-'Judge Advocate 

,Judge Advocate 
---,.<,,,1£----....... --==:-,:-----
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JAGQ CM 307002 

WD, JAGO, Washington 25, D.C. 

TO: The Under Secretary of War 

1st Ind. 

OCT 1 5 1346 

l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Doard of Review in the case of 
Private James A. Parham (32765163), 312th Quartermaster Battalion. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation of the sentence. 

3. Accused was present in a troop billet in Germany which was 
being raided.by a detail of military police, apparently because of the 

,presence.of a considerable number of women in the billet. Accused ob
tained a carbine, returned to his third floor room, said he was going 
to shoot and see how many he could "get", aimed out of the window and 
fired at least four shots. Two military policemen, members of the raid
ing party who were in the street below,. fell at once and later died from 
bullet wounds. Immediately-after the shooting accused said in substance, 
"I got two of the Goddamn MPs and seen them when th~y was going down." 
Shots other than those traced to accused were fired during the disturbance. 
A bullet extracted from the body of one of the deceased was of a type 
which might have been fired from accused's weapon. · 

Before the reviewing authority took action upon the record of 
trial the record was returned to the court by his headquarters by a com
munication apparently prepared by his staff judge advocate, stating in 
substance that upon examination the record of trial had been found legally 
insufficient to support the findings and sentence beca~e it had not 
been shown that the fatal shots were among those.fired by accused. 
The view was expressed that the record was legally sufficient to support . 
findings of guilty of lesser included otfens.es of assualts with ·intent 
to murder, and a sentence appropriate for, those offenses. Reconsideration 
of the findings and sentence ~as directed. The Court reconvened, reconl 
sidered its findings and sentence and adhered thereto. The reviewing 
authority thereupon approved the sentence and forwarded the record 
tor confirming action. 

Proof that the fatal shots were fired by accused rests on . 
strong circumstantial evidence and spontaneous admissions by accused. 
Guilt is in my mind proved beyond any reasonable doubt. · 

4. Accused is. 22 years old and was inducted into the service at 
Newark, New Jersey, on 12 February" 1943. On 26 December 1944 in ':&,.gland 
accused was found guilty by general court-martial of statutory rape on a 
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' sixteen ye~ old girl and was sentenced to six months confinement at hard 
labor and.- the forfeiture of· $40 per month for a like period. In adjudging 
this sentence the court considered three.previous convictions the nature 
of which are not shown •. On 30 July 1945~ accused was .round guilty by 
special court-martial o.r three absences without leave and two escapes -
from confinement and was sentenced to confinement at hard labor for six 
months and the forfeiture of $18.67 per month for a like period. 

5. Consideration has been given to letters received on behalf of 
the.-accused from his mother with a note of transmittal by Mrs. Eleanor 
Roas8118l.t. Correspondence from Mr. Franklin H. ·••illiams, Aasi.stant 

- Special Counsel~ N.A.A.c.P., Legal Defense and Educational Fund, Inc. 
was also considered. · 

6~ This case involves the· deliberate murder by accused of two 
military policemen committed in resistance to the policemen while they 
were engaged in tbeir official duties •. Quilt is established but 1n 
view of the doubts entertained by the staff judge advocat.e and expressed 

· in the communication to the court directing reconsideration, and in the 
light of all.the circumstances of the case, I do not believe.execution 
of the sentence to death would be justified. I accordingly recommend 
that the sentence be confirmed but commuted to dishonorable discharge, 
forfeiture of all pay- and allowances due ox- to become due, and confine
ment at hard labor for the term of the natural life of accused, that; 
the sentence as thws commuted be carried into execution, and that a u.s. 
penitentiary be dffsignated as the place ··or confinement. 

7. Inclosed are a dratt ot a letter for your signature, trans
mitting the record to the President for his action, and a form of 
Executive action designed to.carry into effect the foregoing recommendation, 
should such action ~et with your approval. 

6 Incls 
l. Record of trial 
2. nt.r ltr for sig usvr 
3. Form of Executive action 
4.· Ltr .tr mother of accused 

THOMAS H. GREEN 
. Maj or General 

The Judge Advocate General 

5. Ltr fr Mrs. Eleanor Roosevelt 
6. · Ltr fr Mr. Franklin H. Willlams 

( a.c.M.o. JJ81 8 Nov 1946).· 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington 25, D. c. 

JAGH CM ,30700.3 

UNITED STATES ) 
) 

v. ) 
) 

Technicians Fifth Grade FRANK ) 
HAL:ILTO?j, Jr. (.351247.36) and ) 

· EPHR.1.AM B. McDANIEL {.34221249),) 
and Private First Class JOE ) 
RUSK {,384798.38), all of 645th ) 
Quartermaster Truck Company. ) 

2 7 AUG 1946 

SEVENTH ARllY 

Trial by G.C.M., convened at 
Heidelberg, Germany, 5, 6 and 
8 October 1945. Hamilton: 
Death by hanging, McDaniel and 
Rusk: Dishonorable discharge 
and confinement for life. 
Penitentiary, Lewisburg, 
Pennsylvania. 

OPINION of the BOARD OF REVIEW' 
T.APPY, STERN and SCffi'lAGER, Judge Advocates 

.. 

1. The Board of Review has examined the record of trial in the 
case of the soldiers named above and submits this, its opinion, to The 
Judge Advocate General. 

I 

2. The accused were tried by joint and common trial upon the 
following Charges and Specifications: 

CHARGE I: . Violation of the 92d .Article 0£ '\Vax-. 

Specification l: In that Technician Fifth Grade Ephriam B. 
Mcl)aniel, 645th Quartermaster Truck Company, did, at or 
near Zolstock, Germany, on or about 21 .April 1945, 
forcibly and fel9niousq, against her "Will, have carnal 
knowledge of Frau llargareta Schmitt. 

Specification 2: In· that Technician Fifth Grade Ephriam B. 
McDaniel, 645th Quartermaster Truck Company, did, at or 
near Zolstock, Germany, on or about 21 .April 1945, 
forcibq and feloniousq, against her llill, have carnal 
kno-nledge of Frau Mathilde Messinger. 

Specification .3: In that. Technician Fifth Grade Frank 
Hamilton, Jr., 645th Quartermaster Truck Company, did, 
at or near Zolstock, aermazv, on or abo~ 21 APril 1945, 
forcibq and feloniousq, against her will, have carnal 
knowledge of Frau Margareta Schmitt. 
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Specification 4: In that Technician Fifth Grade Frank 
Hamilton, Jr., 645th Quartermaster Truck Company, 
did, at or near Zolstock, Germany, on or about 
21 A,pril 1945, forcibly and feloniously, against 
her will, hav~ carnal knowledge of Frau Bathilde 
Messinger. 

Specification 5: In that Private First Class Joe Rusk, 
645th Quartermaster Truck Company, did, at or near 
zolstock, Germany, on or about 21 A,pril 1945, 
forcibly and feloniously, agaii;ist her-vri.ll, have 
carnal knowledge of Fraulein L7dia Messinger. 

Specification 6: In that Private First Class Joe Rusk 
and Technician Fifth Grade Frank Hamilton, Jr., 
both of 645th Quartermaster 1'ruck Company, acting 
jointly and in pursuance of a common intent, did, 
at or near Zolstock, Germany, on or about 21 A,pril 
1945, with malice aforethought, willfully, deliberately, 
feloniously, unlawfully, and with premeditatiun, kill 
one Herman Messinger, a human being, by shooting him 
with a pistol. 

ClW\GE II: Violation of the 93d Article of war. 

Specification 1: In that Technician Fifth Grade Ephriam B. 
~cDaniel, Technician Fifth Grade Frank Hamilton, Jr., 
and Private First Class Joe Rusk, all of 645th ~ter
master Truck Company, acting jointly and in pursuance 
of a coDllll.on intent, did, at or near Saarwellingen, 
Kreis Saarlautern, Germany, on or about 21 ,April 1945, 
wrongfully and unlawfully enter the dwelling of Herr 
Josef Schmitt, with intent to commit a criminal offense, 
to wit: - rape the~ein. 

Specification 2: In that Private First Class Joe Rusk 
and Technician Fifth Grade Frank Hamilton, Jr., both 
of 645th Quartermaster Truck Company, acting jointly 
and in pursuance of a common intent, did, at or near 
Saa.rwellingen, Kreis Saarlautern, Germany, on or abo1.rt 
21 A,pril 1945, wrongfully and unlawfully enter the 
dwelling of Herr Herman Messinger, with intent to com
mit a criminal offense, _to wit:·-· rape therein. 

Specification 3: In that Technician Fifth Grade Ephriam B. 
McDaniel, Technician Fifth Grade Frank Hamilton, Jr., 
and Private First Class Joe Rusk, all of 645th Quarter~ 
master Truck Company, acting jointly and in pursuance 
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of a common intent., did., at or near Saarwellingen., 
Kreis SaarJ.a.utern., Germany., on or about 2l April 
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1945., in the nighttime feloniously- and burglariously 
break and enter the dwelling house of Josef Conrad., 
l'd.th intent to commit a felony., viz: - larceny therein. 

Each accused pleaded not guilty to all offenses with which he was 
charged. After the prosecution rested., a defense motion for a finding 
of not guilty was sustained as 'to accused Rusk 'With respect to Specifi
cation 3 o:f Charge II. Accused Hamilton and McDaniel were found guilty 
of all offenses with which they were charged except with respect to 
Specification 3 of Charge II the court by exceptions and substitutions 
found them jointly guilty of the lesser included offense of housebreaking. 
The accused Rusk was found guilty of Charge I and Specification 5 thereof 
but not guilty of all other offenses with which he was charged. No 
evidence was introduced of a:n:y previous· convictions. Three-fourths of 
the members present at the time the vote was taken concurring., sentenced 
the accused Rusk and :McDaniel to be dishonorably discharged the service., 
to forfeit all pay and allowances due or to become due., and to be con
fined at hard labor for the term of their natural lives. All of the 
members present at the time the vote was taken concurring., sentenced 
the accused Hamilton to be hanged by the neck until dead. In the case 
of Rusk and McDaniel the reviewing authority approved the sentences., 
designated the United States Penitentiary., Lewisburg., Pennsylvania., 
as the place of confinement., and as to each -withheld the order direct
ing execution of the sentence pursuant to .Article of war 50!. In the 
case of accused Hamilton the reviewing authority approved the sentence 
and forwarded the record of trial for action under .Article of '\Var 48. 

3. The eviden'-e for the prosecution shows that Herr Josef Conrad 
of Saarwellingen, Germany., was roused from his sleep about 11:30 p.m • ., 
20 April 1945 by a commotion at the door of his house. His son and he 
departed through a window and ran to the home of a neighbor. As they 
left the house- Conrad heard a shot and the sound of wood and glass being 
broken in the house. Upon returning to his home some forty minutes 
later., Conrad found the_house ransaqked, 'With articles of clothing 
strewn about the floor. The bedroom door had been broken during his 
aasence. In the morning he discovered that a Wittler bicycle., which 
he had placed in the basement of his house early the night before., was 
missing. At the trial Conrad identified -with certainty a bicycle frame 
as being a part of the same bicycle which had been -taken from his home 
(R. 10-:-17). 

:At abollt l:00 a.m., .21 April 1945 Herr Josef Schmitt of 
zolstock., Germany., 'Mlich is located four or five kilometers north of 
saarwell1.ngen, was awakened by a knock at his door (R. 16., 18). 
Zolstock is a small community- consisting of only seven houses (R. 54)• 
Upon ~pening the door., Schmitt was confronted by three colored soldiers 
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wearing American uniforms. One struck him on the head with a pistol 
and stripped him of his clothing ( R. 18, 28, 29). At the point of a . 
gun two of the negroes forced him ·to accompany them across the street 

'to the dwelling of Herman Messinger, while the third entered the Schmitt 
home and went to the bedroom, ,~here hlargareta Schmitt, the ·wife of Josef 
Schmitt,was sleeping. Schmitt heard his wife scream (R. 19, 33). 

After reaching the :Messinger home and knocking on the door, 
Schmitt, who was then i;iude, was heard to say 11Herman, Herman help me 11 

(R. 20, 37). The door was opened by J:3dia Messinger, the daughter of 
Herman Messinger and as she appeared in view one of the colored soldiers 
pointed a pistol at her breast and tore her clothing off. She ran to 
her father's bedroom, calling 11Father, help me 11 , but was followed by one 
of the negroes. Herman Messinger and his wife, Mathilde :Messinger, age 
.50, were in this room. Mr. :Messinger was lighting a lamp as J:3dia and 
the negro entered the room. The latter struck Herman Uessinger and then 
shot him (R. 37, 38, 1.53, 1.54). Herman Messinger died of a bullet wound 
on 21 ,April 194.5, the bullet having entered on the left side at the third 
,rib and passed through the body, severing the aorta to imbed itself at 
the fifth rib on the right rear side (R. 1.52; Pros Ex H). Both women, 
screamed as the shot rang out. }{i.rs. Messinger seized the hand which 
held the pistol, but was beaten about the body and released her hold. 
She ,,-ent to her husband who lay on the floor. He 11made only one so\llld11 

(R. 1.55, 156). According to LYdia the negro who had been standing by 
the door .vith ·schm.itt then entered the bedroom (R. 38). .The man l'iho 
had shot her father stripped her of the rest of her clothing and she 
was dragged out of the house by the other negro to a meadow about 40 
or .50 meters away (R. 38, 39, 40, 1.57, 166). There he place~ his pistol 
on the ground and opened his trousers, but as he did so J:3dia grabbed the 
pistol, ran a short distance and pointing it at him, pulled the trigger. 
The gun failed to fire and rydia was quickly subdued when her assailant 
overtook her. he wrested the pistol from her grasp, pushed her to the 
ground and although she screamed and pleaded, he had sexual intercourse 
with her which lasted about twenty minutes. He held the 5-un in his right 
,hand near her shoulder throughout the act. Thereafter he returned her to 
the house, entered with her and through an open window called out "Jerry." 
His call was answered from the Schmitt home and shortly he was joined· 
there by the negro who had fired the shot in the bedroom. The two negroes 
enga5'3d in conversation ~1th each other £or a short time and then left; , 
:Lydia ran to her father, s room and felt his pulse. He was "ha1.f cold" 
( R. 40-44) • She ran to the home of a neighbor and upon hearing the sound 
of a motor starting, rushed to the .-dndow and saw a truck starting up. 
It was on the road about ,50 to 100 meters from where she stood and she 
heard the voices of three or four men. J:3dia testified -the men in the 
truck were negroes and that the truck was moving in the direction of 
I,ebach, which is about 2 kilometers north of Zolstock (R. 16, 4.3, ~3, 
54). Wdia was seen by a doctor the next morning, but he did not 
examine her. He only gave her some medicine (R. 44, 45). 
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house, :t.:r. Schmitt and llrs. Messinger were compelled at pistol point 
by the negro who ha.a shot 1.:r. Messinger to go to the Schmitt home 
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(R. 21, 22, 157). Schmitt was forced to lie on the kitchen floor of 
his home while the negro who bad brought him back engaged alongside 
him in sexual intercourse both with ¥'1'S. Messinger and Schmitt• s wife. 
'l'he nee7"0 who bad remained at the Schmitt home during the absence of 
his two companions also engaged in sexual intercourse w.i.th Mrs. Schmitt 
and Mrs. Messin6-er in Schmitt•s presence (R. 21-35, 57). During these 
act~, Mr. Schmitt was subjected to blows from the pistols every time he 
made a move from his prone position (R. 25, 35). 

Mrs. Margareta Schmitt, age 44, the wife of Josef and the 
mother of three children, had her first encounter with the rapists 
immediately after her husband first answered the door. One of the men 
came to the bedroom and entered the bed in which she was lying. She 
beat him and screamed, but he pointed a pistol at her, laid on her and 
forced her legs apart. He then had sexual intercourse with her which 
lasted about fifteen minutes (R. 56, 57). While the act was in progress 
Mr. Schmitt and Mrs. llessinger were brought to the Schmitt• s home by the 
other negro. Mrs. Schmitt was subsequently, pulled by her assailant into 
the kitchen, where she saw her husband, Mrs. Hessinger and another negro 
soldier. She was turned over to this negro and her original assailant 
took Mrs. J~essinger toward the bedroom. There in the presence of her 
husband, who lay naked on the floor, the second negro held her tight 
and had sexual intercourse with her, although she hit and ·pushed him. 
She testified she wae then too exhausted to do more. This act lasted 
about five to seven minutes, during which the negro who assaulted her 
struck Mr. Schmitt on the head with a pistol each.time he attempted to 
rise (R. 57, 58). She was then turned back to the soldier. who had first 

. raped her and he again had sexual intercourse with her in the bedroom. 
1!rs. Schmitt testified.she could struggle no more. From about 1:00 a.m. 
to about 2:30 a.m., she was forced to submit to these two men "four, five 
or six times", her assailants alternating in the several attacks. She 
stated that the.one who first assailed her bad intercourse with her three 
times in the house and the se!:ond had such relations twice. Thereafter 
she was taken out of the house to a shack in front of the Messinger1s 
home and her first assailant again began his fourth act of sexual inter
course with her, which was not completed because he was called away by 
the second negro who had raped her (R. 59-62). The t.·ro men went toward 
an auto, which she observed as it was moving in the direction of I,ebach 
(R. 62} •. 

Mrs. Messinger, upon entering the Schmittrs household, was 
turned over to the negro who had first ravished Mrs. Schmitt. He dragged 
her to the chaise lounge and although she struggled with her hands, he 
forced her down and had sexual intercourse with her (R. 158). Upon 
completion of the act, she was turned back to the man who had brought 
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her to the Scbmitt•s home and he had sexual intercourse 'With her . 
twice, once in the bedroom and once in the kitchen in the presence of 
Mr. Schmitt, who was lying on the fioor. The two negroes le.ft after 
the last act was completed and Mrs. Messinger, who had been nude, put 
on Mr. Schmitt• s shirt and ran to the nearest house about 500 meters 
away. There she observed that the hour was 2:45 a.m. She estimated 
that the elapsed time ~overed by the three acts o! sexual intercourse 
with her was over an hour. Later she was carried back to her home and 
there saw her daughter crying bitterly (R. 158-163). 

None of the victims was able to identify a:n:y of the accused 
at the time of the trial,: although it appears that the offenses were 
committed on a bright, moonlight night (R. 42, 157). There was 
unanimity of agreement with respect to the description of the three 
assailants. The man who shot Messinger and later had sexual relations 
'With Mrs. :Messinger and Mrs. Schmitt was described as being •stout and 
extremely black11 , of average height though shorter than the man who 
accompanied him to the Messinger•s home and later raped ]:J"dia Messinger 
(R. 20, '51, 154). I3'dia•s assailant was described as being "big and 
slender", colored "brown, not black11 (R. 20, 40, 45). The negro who 
first attacked Mrs. Schmitt and thereafter had sexual. intercourse with 
Mrs. Messinger was referred to as 11a black man, but no=t completely 
black", of 11average heighth11 (R. 56),' lighter colored .than Mrs. Schmitt•s 
second assailant, but taller and not as heavy (R. 58)-•. The descriptions 
of the three accused read into the_ record by defense counsel were as 
follows: 

Accused Height Weight com;elexion 

McDaniel About 51 7½tt About 157 Ught 

Rusk About 61 l½" A.bout 195 - Dark 
.. 

Hamilton About 51 6½" .A.bout 190 or 195 Dark 

(R. 172). 

Mr. Schmitt was of the opinion that the three soldier·s were 
drunk. His conclusion was based solely on the fact that they all smelled 
of cognac and -schnapps {R. 32, 33). LY'dia .testified that the two 1•,ith 
whom she came in contact that night were "very drunk" {R. 44) -while 
Mrs. :Messinger was quite certain her two assailants, who reeked strongly 
of alcohol, were ttrather11 drunk (R. 164). ·rn the opinion of Mrs. Schmitt, 
the same two men were very- drunk(R. 6,3). 

on or about 9 May 1945 A.gent Robert I,owers of the 10th Criminal 
Investigations Division, assigned to investigate the case, saw a bicycle 
.frame in the orderly room of the 645th Quartermaster Truck Company- at 
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Bonn, Germany (R 124, 126). The accused were all members of this organi
zation. A key which Josef Conrad had turned over to Lowers fitted a lock 
which was found attached to the springs in the seat of the frame and said 
frame, having prep.ously been identified by Conrad as a part of the bicycle 
taken from his home on the nieht of 20 April 1946, was received as evidence 
against accused Hamilton and McDaniel (R 124, 13; Pros Ex A). Thereafter 
on 20 and 21 l:ay 1945 each of the accused made a voluntary statement to 
Lowers, after a full explanation of their rights (R 64-73) and said state
ments were received in evidence over objection of the defense (R 122, 123; 
Pros Ex B, C, D). 

These statements contain certain contradictions and discrepancies in 
their relation to each other, but clearly show that the accused were to
gether on the night in question am that all three participated in events 
similar to those described by the victims. Each statement was received 
with the admonition by the law member that its contents would be considered 
only as against its maker. All show that on 20 April 1945 Hamilton, McDaniel 
and Rusk left their camp at Birkenfeld, Germany in a truck driven by Rusk 
and went to a village near Bouzonville, France where they obtained three 
or four bottle~ of cognac. The time of departure from camp according to 
Hamilton was 6:30 or 7:00 p.m. Rusk said it "was after chow and not dark". 
Rusk bought three quarts of cognac and they drank, starting back.to camp 
according to McDaniel at about 10) or 11 o'clock. Rusk did not know 'What 
time it was then and Hamilton did' not undertake to state. There remained 
about one and a half bottles of cognac. Rusk had some trouble with•thc 
truck and stopped three times to fix a loose exhaust pipe. .On the third 
stop, he left the truck and defecated. 

From this point on there are certain disparities in the respective 
statements. Accordingly, except where the statements are in accord as to 
the events recited, we undertake to summarize the contents of each state
ment only as it applies to its maker. 

Hamilton said he went to a house 11up a little lane 11 • It was late and 
· he was sleepy. He did not .k:no-.v the name ·of the town. McDaniel accompanied 

Hamilton to this house and receiving no response to their knocking on the 
front door, Hamilton fired either two or three shots into the front door 
with a PJ8 pistol. McDaniel went around the house and entered through a 
window. Hamilton did likewise and upon finding a bicycle therein, they 
took it and, according to McDaniel,·placed it on the truck. Then they 
left and stopped near some houses on the side of the road; Hamilton and 
McDaniel -went up to one of these houses and knocked- on the door. The 
latter stated that a man came to the doqr while .Hamilton said the door was 
open and when he walked in a. man and woman were there. 

" 
According to Rusk's statement, Hamilton and HcDaniel had departed when 

he returned to the truck after defe eating and he did not again see either 
of his companions until he drove the truck down the road a short distance 
to a point where there were four houses. '.Ihere he joined Ha?!li.lton whom he 
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saw standing at the door of a house in the company of a civilian man who 
was naked. Hamilton's ovm stateraent shows that he made the man get down 
on the floor, bu! as the man said 111·:ademoiselle", and pointed across the 
street, they both went there. Prior to leaving, Hamil\on told the woman 
to remove her clothes. Rusk said he accompanied Hanilton and the nude 
man to the house across the street. The door was answered by a woman 
clad in night clothing. Hamilton asked her for.some eggs and she -went 
back in the house. '.ihen, according_ to Hamilton, a man came to the door 
n1ooked at us and -went back into a room". Hamilton followed him into 
the house. The man picked up a chair but Hamilton warded off the blow 
and the lady who had been at the door struck at him with her fists and 
scrat.ched his neck l'lith her finger nails. The man again attempted to 
strike him with the chair, whereupon Hamilton 11shot at him". The man 
fell forward and Hamilton pushed him back on the bed. 

After the shooting he asked the woman for sexual intercourse and 
when she seemed not to understand, he placed his hand on her private parts 
and she laid on the bed where the man he had shot was lying. Then Hamil
tion had sexual· intercourse l'lith her. He said 11I didn't even have to 
threaten her with my pistoln •. According· to Hamilton's statement, the 

· naked man 11from the first house 11 had gone.- He had sexual relations with 
this wanan a second time, and after Rusk came back with the truck, Hamil
tion joined him and they departed for cw.p. 

Rusk, in detailing the events, stated tha~ after Hamilton entered 
the second house, another 11girl came to the door and she stripped off 
her clothes". Rusk 11-went inside the door 'Where the naked man was inside". 
He saw two women, pne was an old lady and sha was crying. . He then went 
outside and when he looked around, the heavy-set man was gone. He left 
and got the truck, drove it by the house, picked up Hamilton and started 
for camp. He recalled nothing at all about a bicycle, or having inter
course l'lith aey woman that night. P..e admitted having a P38 pistol that 
night but stated that he had since sold it. He did not believe he had 
fired the pistol. · 

McDaniel's statement shows that a man came· to the door of the house 
at which he and Hamilton.appeared after leaving Rusk. '.lhen a girl came 
out in the hall and McDaniel.entered asking her about "zig-zig". His 
gun was in his pocket. When she did not appear to understand v.hat he 
was saying, he indicated that he desired to engage in sexual intercourse 
with her. He observed the 11big heavy-set man of the house" was naked 
and on the floor of the hallway. McDaniel and the woman mnt to the 
bedroom and he had intercourse with her. She did not.resist nor offer 
any help. His act was interruped by a shot, but after investigating, 
he returned and canpleted the sexual inte~course, leaving the house 
when he had finished. As he l'll3.S engaged with this woman he saw another 
wanan in the hallway. Upon departing from the house, McDaniel and Rusk 
met and picked up the truck, after which they drove back for Hamilton 

8 



(395) 

and then started for camp. The accused Hamilton and Rusk agreed that 
while enroute to camp a French guard stopped the truck by firing a shot 
at it. After some conversation :bet"Ween him and Rusk, they 'Were pennitted 
to proceed. McDaniel's statement also refers in a general way to the 
incident. He remembered hearing a shot and that Rusk stopped the truck. 
Then they '1'18nt on back to camp. 

On 13 June 1945 the ~nvestigating officer interviewed the three ac
cused at the Fifteenth Army Stockade, first informing them fully of their 
rights under the 24th Article of War. He had with him the three state
ments hereinabove summarized, and at the request of one or more of the 
accused read the statements to them. ··he accused indicated that they 
desired to make certain changes in their statements and accordingly the. 
investigating officer made a memorandum of the changes desired. He re
turned on the following day and obtained a voluntary supplementary state
ment from each (R 130-133). He asked each accused 'Whether the Criminal 
Investigation Division's men had used any force or threats or made any 
promises in obtaining the original statements and in each instance the 
reply was in the negative {R 141, 142, 146). The supplemental statements 
1'18re received in evidence over objection of defense counsel {R 150, Pros 
Ex E, F, G). 

While not considered as evidence against Rusk, Hamilton's supplement
al statement shows that Rusk was the man who accompanied him and the nude 
man to the house mere Hamilton fired at the man who threatened him with 
the chair. {Hamilton in his first, statement had named McDaniel, not Rusk). 
He asserted that there he had intercourse with the woman on only one oc-. 
casion instead of twice as stated in the original statement. He had fired 
the gun accidentally during the struggle with the man holding the chair. 

Rusk in his statement reasserted that he had accompanied Hamilton 
across the street from the first house and that the naked man had gone 
with them. '.1.'he two ladies who came to the door were lightly dressed. 
He denied as previously stated by him, that he saw a girl come to the 
door and nstrip off her clothes". He further denied that he entered this . 
house, admitting only that he entered the one fr9m which the nude man was 
taken. 

McDaniel's supplementary statement contains no material changes. , 

' 4. Prior to the receipt in evidence of the statements made by the 
accused to the Criminal Investigation Division agent (Pros Ex B, c, D), 
each accused took the witness stand for the sole purpose of showing that 
said statements "Were involuntary. Hamilton testified .that h! was inter
vie198d by agent Lowers on 20 May 1945, who said he had come to "get a 
confession" (R 108). Hamilton replied that he had no confession to make 
since he had done nothing. 'Ihereupon Lo11ers told accused he would explain 
the 24th Article of War to him and proceeded to read from the "top of that 
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sheetn. Then he told Hamilton it would be best for him to make a state
ment be cause Lowers knew Hamil ton's gun killed a man and 11i t would go 
mighty bad on me in court if I didn't go ahead and tell what happened". 
He contended that he didn't understand the warning that was read to him, 
although he recalled he was told he did not have to make any statement 
and that it would be better for him to make a stateIOOnt (R 107-116). 

Rusk testified-that he was asked questions about the case for about 
an hour before his rights were explained to him. He could not recall 
'Whether he ans,vered any of the questions during that period, but there
after his rights "Were explained and he was asked whether he desired to 
make a sworn statement. He replied that he did not because anything he 
11would say would be hearsay". He thereafter made the statement. when the 
agent informed him that by making it the "jury would be easier" on him 
(R 117-121). 

McDaniel stated he was interviewed on 21 Mary 1946 at the Fifteenth 
A;rrrry Stockade by Lowers and two other agents. McDaniel had just left 
Rusk and Hamilton. Lowers said "sit down and tell us all about it". 
When he replied that he knew nothing, Lowers said he was telling a t•Goddam 
lie" (R 99). One of the other agents jtunped up, putting his hand on his 
pistol, but did not remove it from the holster (R 99, 106). They talked 
loud, so he agreed to make a sta~ment, fearing that if he did not, force 
would be used (R 100). 

All of the foregoing assertions as to the use of fo r-:e,- threats or 
pranises were categorically denied by agent Lowers during his direct and 
cross-examination (R 66, 73, 86, 87, 89, _93). 

5. After the prosecution rested, defense counsel moved for findings 
of not guilty of all Charges and Specifications as to each accused. The 
motion was susttined only insofar as it concerned accused Rusk in connec
tion with Specification 3 of Charge II and as to him a finding of not 
guilty of this Specification was entered. The rights of the accused with 
respect to testifying as witnesses in their own behalf were fully explained 
and each elected to remain silent. 

6. Under the approved findings of guilty the accused Hamilton stands 
convicted of the murder of Herman Hessinger, of the rape of lxs. Uessinger 
and 1frs. Schmitt and of three separate offenses of housebreaking. (Chg I, 
Specs 3, 4, 6; Chg II, Specs 1, 2, 3). The accused Rusk was found guilty 

- only of the rape of Mrs. Messinger' s daughter, ]4rdia (Chg I, Spec 5) and 
the accused McDaniel was found guilty of raping Mrs. :Uessinger and Mrs. 
Schmitt, in addition to being found guilty of two housebreaking charges 
viz: the Schmitt and Conrad homes (Chg I, Specs l, 2; Chg II, Specs l, 
3). 

We observe at the outset that all the convictions must stand or fall 
upon a determination of the question 1'hether or not the,accused's state-

; 
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ments were freely and voluntarily made. All of the victims were unable to 
. identify their assailants.and Josef Conrad, from whose home the bicycle 

was taken (Chg II, Spec J) at no time saw any of the persons who entered 
his home on the night in question. Patently, the prosecution and the de-
fense were well aware that these statements were the crux of the case for 
the evidence relating to the manner in which they were taken consumes half 
the record of trial. 1be court itself went to great lengths in questioning 
the various witnesses before accepting the statements in evidence. As it 
was within its province to judge of the credibility of the witnesses, the 
fact that the court chose to believe the witness Lowers and to disbelieve 
the testimony of the three accused on the question of the voluntary char
acter of the statement is not a matter which we are privileged to examine 
upon appellate review (CH 152797, 110.1 1928, P• 216). The record contains 
ample evidence to support the court I s ruling that said statements l'lere 
voluntarily made and to warrant their admisf!ion in evidence. 

Considering the ~rimes in their chronological order, the testimony 
of Josef Conrad of Saarwellingen, shows that he hurriedly left his home 
in terror about 11:00 p.m. on the night of 20 April 1945. He had been 
awakened by a commotion at his door and left through a Tlindow. The rea
son he chose this seemingly strange procedure before ascertaining the 
identity of the visitors is suggested by the stricken statement of the 

_ witness that "he thougl::t it was the negroes again". VJhile we believe this 
testimony was admissible to show his state of mind, its deletion from the 
record was of no material consequence. At any rate, upon returning to 
his house some time later, Conrad found that a bicycle had been taken. 
In their 'statements Hamilton and McDaniel admit that they entered through 
the Tdndow of a house on that night and took a bicycle. The description 
of this bicycle as test!fied to by Conrad was similar to the description 
given by McDaniel in his statement. Uoreover, the ·bicycle frame seen in 
the accused's organization was identified by Conrad ~s a part of the bicy
cle which was taken from his hane. 1'fuile the offense charged was burglary, 
the ·evidence shO'l'fs that ingress to the house wa.11 made through an open 
window and the court properly found the accused Hamilton and :McDaniel 
jointly guilty of the lesser included offense of housebreaking (Chg II, 
Spec .3). 

. The evidence next shows that about two hours after the raid on the· 
Conrad heme, three colored soldiers appeared at the home of Mr. Josef 
Schmitt in the village of Zolstock, Germany, which is four or five kilo
meters north of saarwellingen.. For the next hour and a half terror was 
the order of the day. 'When they departed after their org:, of crime, one 
man lay dead, another had been subjected to the degradation of having to 
witness the violation of his wife, and no less than three wanen had been 
raped. The description of the three marauders and the apts of each as 
recited by the victims when compared with the relation of events as set. 
forth in the statements of the accused leaves no doubt that these wit-: 
nesses had reference to Hamilton as the man who shot and killed Mr. 1!.es
singer and later had se~l intercourse with lfrs. Messinger and Mrs. 

--.. ,. 
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Schr:1itt in the latter• s hooe; that they meant ~.:cDaniel when they described 
the second r:1ail •;mo had such relations with both of said women, also in the 
Sch.~itt ho;ll8; and ~hat they had reference to Rusk as the assailant who re
r.:oved Lydia· 1:essinger from her home and thereafter sexually penetrated her 
person. It is true that there was some disparity between the succession 
of events related in the three statements and those testified to by the 
prosecution witnesses. For example, Hamilton's statement indicates that 
he did not return to the Schmitt•s house, and that the only woman with 
whom he could have had sexual relations was :,'.rs. !::essinger. 1.IcDaniel 1 s 
adrgission as to enga~ine in intercourse is limited to one such incident 
with~ woman who could have been no one but Hrs. Schmitt and, of course, 
Rusk denied having such relations at all. However, through these state
ments and the descriptions of the three assailants stated by the several 
prosecution witnesses, each was inextricably connected with the crimes 
with which each was chargad. It was for the court to reconcile these 
discrepancies and the fact that in so doing it chose to reject as untrue 
such parts of the accused I s statements as were inconsistent with the testi
mony of the prosecution witnesses was a matter entirely within its province. 

Briefly recapitulating, then, the evidence with respect to the several 
alleged rapes and the murder of Herman L:essinger, it is conclusively estab
lished that about 1:00 a.m. on 21 April 1945 the three accused appeared at 
the home of ;.[r. Josef Schmitt in Zolstock, Germany, aroused Mr. Schmitt 
from his sleep and when he appeared at the door in response to their k:nock
ins, stripped him of his clothing. At pistol point, Hamilton and Rusk com
pelled him to go with them across the street to the home of Herman 1:essinger, 
while }.:cDaniel slipped into the Schmitt• s hane, went to the bedroan where he 
found 1.~rs. Schmitt and by brandishing his pistol, corapelled her-to submit to 
sexual intercourse with him. Arriving the I.Iessinger home, Hamilton and Rusk 
corr.palled Scr..nitt to call to his friend, Herman Eessinger and when the door 
v:as ans-,-.-ered by the daughter Izy-dia, Hamilton erabbed her and partially 
stri!)ped her of her night clothine. TJhen she ran in frieht to her father's 
bedroom Hamilton followed her. Herman };essinger, aroused by the. ccrnmotion, 
was in the act of lighting a la:np 'When Hamilton entered the room, struck 
him and fired point-blank at him with a pistol. The bullet found· its mark 
and I.~r. Pessinger fell, mortally wounded. Death apparently occurred within 
a very short time after the ·shooting. 1.:rs. llessinger, who had been an eye
witness to the slaying and 1.:r. Schnitt were then marched back to the latter's 
home by Hamilton, still wielding the pistol. Izy-dia, who had also·witnessed 
the shootin£, was taken over by J:-:Usk, forcibly removed from the house and 
compelled to accompany him to a nearby meadow. '.[here, by brandishing a gun, 
he forced her to submit to sexual intercourse with him and succeeded in ac~ 
complishing penetration. In the meantime, Hamilton upon reaching the Schmitt•: 
home with his quarry, compelled Yr. Schmitt to lie on the kitchen floor while 
he and l~cDaniel engaged in sexual intercourse, both with Urs. Schmitt and 
Mrs. Uessinger •. Some of the acts were CO!llD.itted in the kitchen alongside 
Jlr •. Schmitt, and some took place in the bedroom. McDaniel and Haailton 
traded the two women several times in the appeasement of their lust and the 
evidence that each succeeded in penetratine both women is so convincing as 
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to leave no roOI!l for doubt. Indeed, there is evidence of so many pene-
' trations by EcDaniel, that had he experienced an ejaculation each time, 

the testimony would have been unbelievable. However, neither of his 
victims testified that he had an emission on any of these occasions and 
some of his penetrations appear to have been successive variations of a 
single incident of sexual relations. Notwithstanding the fact that the 
victims of the several rapes -were German women and fully realizing all· 
that such facts may indicate, nevertheless unimpeached evidence o~ a most 
substantial quantity does establish commission of the various acts al
leged. 

It is apparent that the acts of sexual intercourse were not committed 
with the consent of any of the females involved. They submitted only after 
substantial resistance to their respective assailants, all of 'Whan dis
played pistols in connection with their overtures. Submission to sexual 
intercourse under such circumstances does not constitute consent. The 
evidence amply supports the court's findings of guilty with respect to 
these offenses (Chg I, Specs l, 2, 3, 4, 5). 

Accused Hamilton alone was found guilty of the murder of Herman 
Messinger. That he fired the shot which resulted in the death of Messinger 
is undisputed. Indeed accused admits that he entered the house, followed 
Uessinger to the bedroom_and sh~t him when he swung a chair at the accused. 
Death was almost instantaneous the builet having severed the aorta. 

Murder is the unlawful killing of a human being with malice afore
thought~ Malice aforethought does not necessarily connote hatred or per
sonal ill will. Its existence is established by proof either of an actual 
intent to take life or of intent to inflict grievous bodily harm upon any 
person or knowledge that the act which causes death will probably cause 
grievous bodily harm (Mm, 1928, par 14~, Q.! 281750, ~). The evidence 
conclusively establishes that accused shot Messinger with a pistol and that 
Messinger· expired as a result of the wounds he received. Fram these facts 
the court was entitled to conclude that accused intended to inflict · 
grievous bodily harm upon the victim which in.turn established the requi
site malice aforethouglt unless it be held that the killing was committed 
in self-defense or while accused was too drunk to entertain that intent. 

Hamilton contended in his statement that he fired the shot accidentally 
when I,!essinger sought to strike him with a chair. The latter contention is 
disputed both by I-irs. Messinger and by her daughter IiYdia, both of whom 
testified that the deceased was in the act of lighting a lamp when Hamilton 
struck him and then fired. Even accepting Hamil tori• s version of vmat oc
curred, self-defense was not thereby established. "To avail himself of the 
right of self-defense the person doing the killing must not have been the 
aggressor and intentionally provoked the difficulty;" (Mm, 1928, par 148a). 
V:!hen Hamilton unlawfully entered the house to see, as he put it, what the
man was going to do, he thereby- devested himself of the legal right of 
self-defense. That right actually accrued to the decedent,not to the 
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accused. 

The only other ground therefore, upon which the accused might defend 
is that he was at the time too drunk to entertain the specific intent, 
upon which the charge of murder was bottomed. It is a general rule of 
law that voluntary drunkenness is not an excuse for crilne committed while 
in that condition; but it may be considered as affecting mental capacity 
to entertain a specific intent, where such intent is a necessary element 
of the offense (Mm, 1928, par 126~). But such evidence should be care
fully scrutinized, as drunkenness is easily simulated or may have been 
resorted to for the purpose of stimulating the nerves to the point of 
committing the act (ibid.). The only evidence of drunkenness on the part 
of accused was that testified to by the several victims. }iowever that 
may be, it was for the court to determine initially whether the accused 
Hamilton was so drunk at the time he killed Llr. gessinger as to deprive 
him of the mental capacity to entertain the specific intent requisite to 
a finding of guilty of that offense. From all the evidence, including 
the extra judicial statement of the accus~d and ~he testimony of the pros
ecution witnesses as to his acts, the court_was justified in concluding 
that Hamilton was not so far under the influence of intoxicating liquor 
at the time of the fatal shootin.i as to be unable fully to comprehend 
'What he was doing. Accordingly in our opinion the evidence is legally 
sufficient to support the findings of guilty as to Specification 6 of 
Charge I. 

What we have said above with respect to drunkenness as affecting 
specific intent applies equally to the several housebreaking charges of 
which the accused were found guilty. We have already covered the offense 
alleged in Specification 1 of Charge JI (housebreaking, home of Josef 
Conrad). Vie did not there consider the question of drunkenness as af
fecting the ability of the accused Hamilton and ~cDaniel to form_ the 
specific intent of committine larceny~ but .we may here dispose of that 
question by citing the following rule: 

"In those jurisdictions recognizing the defense of 
intoxication in certain crimes which require the burden 
of proof to show such intoxication as to prevent the 
forming of a required intent rests upon the defendant, 
which he must meet by a preponderance of the evidence" 
(20 .A]n. Jur., Evidence, Sec 1261). 

The record of trial contains no evidence whatsoever that either accused 
1:IcDaniel or Hamilton was drunk when they entered tl-e !10me of Josef o:mrad 
and stole his bicycle. 

As to the housebreaking charges involvine entry into the l'.essinger 
and Schmitt homes, we conclude as we did in connection with Hamilton's murder 
of Mr. !Iessinger, that the evidence falls far short of: establishine that any 
of the accused were so drunk as to have been unable to form the specific 
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intent required, in this case, rape. The court found accused Haoilton and 
accused.McDahiel jointly guilty of unlawfully entering the Schnitt 1 s home 
lrl.th intent to cOr.Jr.lit rape and found Hamilton alone guilty of committing 
a similar offt1rnse in so entering the :l:1essinger home. ':i.'he evidence was in 
conflict as· to 'Whether Rusk had entered the latter home and the court with
in its province found him not guilty of that offense. The evidence as 
discussed above in connection with the rape of l'rs. ?.'.essinge,:, and Hrs. 
Schmitt amply supports the court's findings of guilty of the housebreald.ng 
offenses involrlng these two homes (Chg II; Specs 1, 2). 

7. The charge sheet discloses that the accused Hamilton was 23 years 
of age, the accused Rusk 27 years of age and the accused l:cDaniel 26 years 
of age at the time the offenses were canrni-tted. Hamilton was inducted ir.to 
the service on 9 June 1941, Rusk on 14 August 1943, and ;.IcDaniel on 4 Hay 
1942. 

8. The court was legally constituted and had jurisdiction of the 
three accused and the offenses charged. No errors injuriously affecting 
the substantial rights of any of the accused were cOl:!l!J.i tted at the trial. 
In the opin~on of the Board of Review the record of trial is legally suf
ficient to support all findings of guilty and the sentence as to each 
accused. A sentence of either death or life imprisonment is mandatory
upon conviction of a violation of Article of War 92. 
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JAGH - CM 307003 1st Ind; 

'ivD., ·JAGO, Yiasbington 25, D. c.· 

TO: The Under Secretary o£ 'i'lar 

SEP ~ .,. 1946 

. -
1. Herewith transmitted for the action of the President are the 

record of trial and the opinion o£ the Board of Review in the case o£ 
Technician Filth Grade Fr~Hamilton., Jr. {35124736)., ~5th Quarter-
m~ter Truck ComPalV' • : 

2. · I concur in · the opini~n of the Board of Review _that the record 
of trial ·1s legally sufficient to support the findings· of guilty and the 
sentence and t.> warrant confirmation o£ the sentence. Accused murdered 
a German civilian by deliberately and without warning shooting him Td. tli 

· a pistol., after entering the home o£ said person in the night time with 
intent to commit rape therein. After the shooting he compelled the wife 
o£ the murdered man to accompalV'} him to the home o£ another German across 
the street and ther.e by- threat of armed · force compelled her and another 

. woman to submit to sexual intercourse l'lith hi,m. However., in view of 
extenuating and mitigating circuihst~es o£ the case., I recommend that 
the sentence be contirmed,but commuted to dishonorable discharge., for
feiture o£ all· pq and allowances due or to become due and. con!ine1t1ent 
at hard labor for the term of the natural life o£ the accused., that 
the sentence as thus commuted. be carried intQ execution and that an · 
appropriate United States penitentiary be_designated as the place o£ 
confinement. 

3. Inclosed are a draft of a letter '.{or your signa~ure., trans
mitting the record to the President for· his action and a form o.r Ex
ecutive action designed to carrr into effect.the recommendation herein

·, .above made., should such rec0m11~a&'i~IQ. meet with y-our approval. 

3 Incls 
-1· - Record o£ -trial.· 
2 - Draft ltr for sig S/H 
3 - Form of action· 

THOW.S H. 'GREEN 
Major General • 
The Judge Advocate General 

. ( As to accused Mc~aniel _;-Rwlk, GCMO 287, Z7 Sept 1946). · 
_( ·as to accused Hamilton, GCKO 319, . 2~ Uct 1946). · ; 

.,. ,. 
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