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WAR DEPARTI:.CENT 
Army Service Forces 

(1)In the Office 	of The Judge Advocate General 
Washington, D. C. 

SPJGK - CM 307207 1.7 MAY 1946. 
UNITED STATES ) FIRST AIR FORCE 

) 
v. ) Trial by G.C.M., con~ened at Seymour 

) Johnson Field, North Carolina, 23 
First lieutenant BRUCE M. ) January and 4 February 1946. "Dis
COLTON (0-875275 ), Air ) honorable discha.rge,"-tota.l forfeitures 
Corps. ) and confinement for one (l) year. 

OPINION of' the BOA.RD OF REVIEW 
KUDBR, ACKROYD and WINGO, Jw.ge Advocates. 

1. The Board of' Review has examined the record of' trial in the oase 
of the of'fi cer named above and submits this, its opinion, to The Judge Ad
vooate General. 

2. The accused was tried upon the following Charge ~ -Spe~ff'ioations a, 

CHA.RGEa Violation of the 93rd Article of' Miar. 

Specification la In that First lieutenant Bruce M. Colton, Air 
Corps, 66th Axmy Air Forces Base Unit (Redeployment & Tng Unit), 
Seymour Johnson Field, North Carolina, did, a.t the Officers' 
Club, Seymour Johnson Field, North Carolina., on or about 24 
December 1945, feloniously take, steal, and oarry awa~ about 
sixty dollars (~o.oo), lawful money of' the United States, 
property of Miss Catherine Liddell. · 

Specification 22 In that First Lieutenant Bruce M. Colton, •••, 
did, at the Officers' Club, Seymour·Johnson Field, North 
Carolina, on or about 24 December 1945, feloniously take, steal, 
and carry away about·fifteen dollars (~15.00), lawful money of 
tho United States, property of Miss ·Eloise W&llcer. 

Specification 3a (Finding of guilty disapproved by the reviewing. 
authority). 

He pleaded not guilty to and was found guilty of all Specifications and the 
Charge. No evidence of any previous conviction was introduced•. He was · 
sentenced "to be dishonorably discharged the servioe,~ to forfeit all pay 
and allowances due or to become due, and to be confined at hard labor for 
two yea.rs. The· reviewing authority disapproved the finding of guilty ot 
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Specification 3 of the Charge, 'approved the sentence b4t remitted one year 

of the confinement, and forwarded the reoord of trial for action under 

Article of War 48. 


3. Evidence for the prosecution. 

On the night of 24 December 1945 the accused was present at a da.noe at 
the Officers' Club. Seymour Johnson Field. North Caroline. (R. 8,11.15). He 
was alone and during the course of the evening he visited several groups. of 
officers and their guests. Yib.ile thus visiting he spent some time at the 
table of a. party which included Miss Catherine Liddell and Mlsa Eloise Walker. 
and was twice there alone (R. 8,16,17,18.21), while members of this party were 
dancing or were at the bar. The following da,y Miss Liddell discovered that 
$60 ".made up of three twenty dollar bills II was ''missing" from her purse. She 
ha.d, according to her deposition, "left purse on table during several dances. 
Latter part of evening, purse was placed on near adjoining couch" (Ex:s. 1.3). 
On the afternoon of 25 December Miss Walker discovered that $15 "in bills" 

1 
wa4 "missing" from her purse. While she was dancing the preceding evening 
she had seen accused at her table. It was stipulated between the prosecution 
and defense, and the accused, that if she were present she would testify that, 

"There was no indication that {_accuaeg was '1runk at that time. He 
was sitting erect and appeared to be nonual. By the time I was 
through dancing and returned to the table this officer had left our 
table •••• That evening I had my purse with me at the table where 
we were sitting" (Ex. 2 ). 

About 1700 hours 25 December, First Lieutenant George F. Deckert, Jr., 

the brother-in-law of·Miss Liddell,·together with Major Harold N. ~liot, 

the Provost Marshal, and Second Lieutenant William H. Moffett went to the 

accused's q~rters, where they found hilll sitting on a chair. l.iljor Elliot 

testified that he · . . 


"••• explained that some property was missi!lg from some ·individu~ls 
at the Club the night before. I asked if /acouaeffenew anything 
about it, and he said, 1 No. 1 I asked him tr he had been around this 
particular table, and he said; 'Yes.' I then asked him who else 
had been there, and he said that another officer had. I asked him 
what type person this officer was, and he told me that he didn't · 
believe he would take any property that didn't belong to him. During 
the conversation I noticed that Lieutenant Colton /_accused7 was quite 
nervous and decided that I had better tell him that he didn't have 
to make aey remarks that would incriminate him, j.hat I was merely 
trying to find out who the party wun (R. 31,32). 

According to Lieutenant Deckert's testimony, Major Elliot "was very lenient 
in his questioning" (R. 23) and "made no threatsn·(R. 25) or promises (R. 33). 
M:ljor Elliot and Lieutenant Deokert left the room and Lieutenant Moffett 
remained alone with the accused. Lieutenant Moffett•s wife had lost a pistol 
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at the dance, and Lieutenant Moffett told the accused 'what I was after and 
why I wanted it. 11 He also told the aooused that he would not prefer charges 
if' the pistol were returned and the accused asked him if' he thought that 
the accused had it. Lieutenant M:>ffett replied that he thought so and 
the accused immediately gave the pistol to Lieutenant Moffett; that officer 
handed it to Major Elliot (R. 27,28), who testified that he 'went back in 
and asked Lieutenant Colton if he knew anything a.bout the money that had 
been removed the night before, and he said he did not, that he did not know 
any money was missing" (R. 32). Lieutenant Deckert then interviewed the 
accused alone and questioned him about the money which was missing from the 
two purses, saying that he had seen the accused at }liss Liddell's table 
and was suspicious of' him. He made no promises nor threats to the accused 
(R. 22 ). The accused then admitted having ta.ken the money and produced 
five t20 bills from under the soap in a wooden.shaving bowl; changing one 
of the bills he gave Lieutenant Deckert $75 which Lieutenant Deckert gave 
to Major Elliot. ·rvnen asked why he had ta.ken the money the accused replied, 
"It looked so easy to get to. 11 He also told l!ajor Elliot he was "very sorry" 
and did not know why he had "done it" {R. 9,22,25). At l3SO houra 26 December 
at LB.jor Elliot's office the accused, after having been warned by Major Elliot 
of his rights under the 24th Article of War (R. 32,36),signed a sworn state-• 
ment in which he admitted that while sitting at a table at the dance he had 
noti?ed some women's pocket books on a oouoh behind hima 

"•••• I picked up one and held it under the table, from which I 
took e. large amount of money. I looked at the money and could not 
decide whether they were two-dollar bills or twenty-dollar bills. 
I then put it back on the cou~h and picked up the other pocketbook, 
which I also held under the table and took out a small ·amount of 
money. My motions at this time, due to my condition, were,· it 
seemed to me, obvious e.s I was vecy clumsy. I placed the bills in 
my side trousers pocket. •••" (Ex.7) 

He had had° several drinks of whiskey and was "getting quite intoxicat~d" 
before he took the money; "my head seemed to be reeling at that time. 11 When 
he returned to his quarters before going to bed he "played with" a pistol 
which be had taken· from another pocket book at the da.noe, and then placed 

. it under the covers of a bed in his rooma 
• I 

·	"*** I put all of the money, some of which was my own, under the 
soap in a wooden shaving bowl. I did not count it then. I know 
there were about five twenty-dollar bills.•** When I got up, around 
9 o'clock in the morning, I remembered having the money and the gun, 
but did not look at them. I was very miserable all day long, and 
evecything seemed like a terrible nightmare. I should n~t have 
allowed myself' to get in such as tate of intoxication. All day I 
stayed around very close to my quartera as I felt certain someone 
would be around to see me. I was not surprised when M:i.jor Elliot, 
together with Lt. Moffett and Lt. Deckert, came to my quarters around 
1700. Major Elliot stated that some items were missing from the de.nee 
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the night before, and at that time I became so soared. and nervous 
that· I could not give the right answers to questions that were asked 
me either a.bout the gun or the money that had disappeared the night 

¼ before. After talking with all ·:three Officers for same time,. I .fully 
realized the· situation I was in. I then ta.lked_with Lt. Moffett alone 
and gave him the gun,· following which _I talked with Lt. Deckert alone 
and gave him $75.00 which he said was missing, although I thought, 
as well as I oould r eca.11, the a.mount was only $70. 00. I then wit• 
nessed both the gun and the money turned over to Major Elliot. Major 
Elliot then advised me to stay a.round my quarters, and to see him the 
next day at lt30 at his office. 

"I have been completely miserable sinoe I have realized what I 
have done and to have allowed.ni.yself to became in such a state of in~ 
ebriation, and to have lost all control of my· senses as to right and 
wrong.· I am certain .this would not have happened had I not become so 
thoroughly intoxicated as to lose my senses, as I have never done aey• 
thing like this in my life before. This is the first time I have ever 
become involved in a matter of this sort." (Ex. 7) 

4. Evidence for the defense. 

'.lhe bartender at ·the Club testified that he nremembered serving··/acouaed7 
rna.ny drinks rt at the Club during the evening of 24 December (R. 45 ). The Club· 
steward testified that acouse4 at the Club on the evening in question "waa · 
intoxicated•••· He wa.a not steady. I didn't see him fall, but he was not 
.steady on his feet• (R. 46). Two other witnesses testified that a.ooused 
was drinking during the evening (R. 47 ,49). An unsworn statement by a.ooused 
was .o£fered by the defense and admitted in evidence without objection a.a 
Exhibit A, which reads in part_ a.s follows a · 

, "I feel that this incident which I became involved in has 

completely ruined my life and ambitions as I had, previous to 

this incident, great hopes of remaining in the AnrrJ with the 

idea. in view of a regular army commission. 


"This has ca.used me excessive mental suffering and I shall 

· repent and continue to pray to God to forgive me of this terrible 


thing tha.t I have done the rest of my life. 11 (Ex. A) 


· It was stipulated between the prosecution, defense counsel and the ac

cused that witnesses concerned would, if' present, testify to facts contained 

in certain documents a.a followu (1). A-telegram dated 21 January 1946 to 

accused from the First National Ba.n1t and Trust Company of' Tulsa. reading 


. "Ba.lance in your savings account $558.79" (Ex. D); (2) a. certificate by· 
Captain Widerma.n, Chief of Medical Service, Army Air Forces Station Hospital, 
Seymour Johnson Fi~ld, declaring that he had examined accused 21 January a.nd, 
fro~ his history a.a recited by accused while Under the influence of' hypnotic 
drugs, concluded that• 
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"••• This offioer has been trained strictly in virtuous ways. The 
impressions were so deep seated as to bar acy natural desires. He 
fears to have sex intercourse - a form of oompulsion neurosis. He 
therefore represents a picture of failure of oomplete 8!lotional 
development. He is inmiature, thus not been able to break the '·apron 
strings' by which he is tied. Under the influence of liquor and 
especially fmay from his home, be.rriers are down and instinctive be
havior appears. On the·24th December this •·out of the line' type 
of behavior took the form or stealing, but no intent existed. 

"'.!be officer is sane and responsible for acts committed. He 
knows the difference between right and wrong. Under the influence 
of alcohol as with many other persons with strong repressions, the 
ideas of right and wrong are pushed aside to permit the person to do 
something different than is his custom." (Ex:. F) 

(3) a certificate by Chaplain (Major) Henry M. Bartlett dated 19 January 
1945 stating that he had known accused 

"••• for two months, and during this period of acquaintance I have 
been impressed by his good character. 

"He has been a regular attendant at services held in nw Chapel 
and is obviously a young man with religious background and training. 

"In all my contacts with him I have noted his courteous be
havior and his sincerity in thought, speech and action. 
· "In my judgement he would be incapable of deliberately and will
fully oommitting-acy reprehensible act." (Ex. G) 

(4) a statement from Mr. A. N. Murray, Head, Department of Geology, the 
University of Tulsa, Tulsa, Oklahoma., dated 14 January, which declared ths.t 
Mr. Murray has known accused since September 1940 when accused 

"••• became a member of the student body of the College of Petroleum 
Sciences and Engineering. He elected to major in geoloa and worked 
as assistant in this departm,nt. Since I seryed as his faculty 
advisor and had him in several of the classes that I teach, I feel 

· qualified to pass judgement on his ohara.oter and personal ohe.raoter00 

istioa. - · · · . · 
, "Lt. Colton is a. willing worker and, becauS8 of hia stick-t~.. 

itiveness, can be depended upon to exeoute any task uaigned to him 
to the best of his ability. ·He is loyal, discreet and self'-oontrolled. 
lJilder adverse conditions he oonducts himself well.. Hia mora.l character 
is excellent. 

~If it had been possible for Lt. Colton to continue his work 
in the College of Petroleum Scie~oes and Engineering, he would have 
graduated with the degree of Bachelor of Geology. In all of hi• 
courses he established a very- good scholastic record. This good 
record was due to his excellent attitude, coupled with ambition 
and a good mind. •••• (Elt. H) ·· 



(6) 


5. The evidence establishes the larcenies alleged. In his oral and 
written confessions accused stated that he took "a large amount of money," 
either "two-dollar bills or • twenty-dollar bills n- _from a woman's 
"pocket book" on a. oouoh at the dance, and that he took a "small amount" 
of money .from another "pocket. book" on the _same couch, while under the in
fluence of intoxicating liquor, because the money~ooked so easy_to get to." 
He thought "the amount was only $70.00 11 a.nd concealed the money together 
with so·me of his own wider the soap in a. wooden shaving bowl in his room 
before retiring. When he got up the next morning he remembered "having the 
money" but did not "look at it, 11 :nade no attempt to return it to ~he lawf'ul 
owners, a.nd "a.11 day I stayed aroun:i wry -close to my quarters as I felt 
certain someone would be around to see me." 'When the expected visitors 
arrived accused "became so soared and nervous that he could not give the 
right answers," "finally realized the situation I was in" a.n:l delivered up 
the money. 

The confessio:cs were supported by adequate proof of the corpora del~ctorum. 
Sixty dollars in "bills"" was ''missing"from Miss Liddell's purse and $15.00 in 
"bills II was "missing" from Ml.ss Walker's purse. The Mmua.l for Courts
Ma.rtial provides that 

"••• evidence of the· corpus delicti need not be sufficient of , 
itself to convince beyond reasonable doubt that the offense charged 
has been committed, or to cover every element of the charge, or to 
connect the accused with the offense. ••• In a case of alleged 
larceey ••• evidence that the property in question was missing 
under circumstances indicating••• that it was probably stolen••• would 
be a compliance with the rule" (MCM, 1928, pa.r. 114a, p. 115). 

. ' 
There was no evidence that atzy" of the other contents of the purses were missing 
a.Di i_t may, therefore, be concluded that the money was missing under circum
stances indicating that it was probably st~len. 

"••• The term 'corpus delicti' seems in its orthodox sense to 
signify merely••• the fact of specific loss••• (as••• in larceny 
property missing)" (Wigmore, 2d Ed., Seo. 2072). 

This evidence adduced olea.rly "touched" the corpus delictil 

"The general rule ••• is that the corpus delicti need not be 
1 proved aliunde the confession beyond a reasonable doubt or by 
a preponderance of the evidence or a.t a.11, but that some evidence 
corr9borative of the·confesaion must be produced, and such 
evidence must touch the corpus delicti." ,(CM 202213, Mallon, 6 BR 9). • 

There was also evidence corroborative of the confessiom that it waa the 

accused who took the money. He joined the party which included Miss Liddell 

and Miss Walker, e.nd was seen alone at their table. Bills in the denomination 
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of $20.00 were missing from Miss Liddell's purse which she had left "on or 
near adjoining couch by the table." Accused took either "two-dollar bills 
or twenty-dollar bills" from a purse on a couch. The second purse accused 
rifled was near the first purse and could reasonably have belonged to a. 
person who was in the same party as the owner of the first purse. Miss 
Walker was a member of Miss Liddell's party. A total of $75.00 was missing 
from the two purses and a.cc~ed thought he ha.d taken $70.00. Felpnious 
intent is shown by accused's confession that he concealed the purses be
neath the table while he was extracting the money from them, hid the money 
in the shaving bowl, and failed to report the incident the next day, al
though he remembered it when he woke up that morning. This oonfession of 
intent is corroborated by evidence that accused at first denied knowledge 
of the theft when questioned concerning the missing money and falsely at
tempted to shift suspicion to·a fictitious officer, and later produced the 
money f'ran a sha~ing bowl. The evidence of' deliberate theft disproves ac
cused's contention that he was too intoxicated to form the intent to commit 
a trespass _i::>r ·to deprive the owners permanently of their property, and es
tablishes· beyond .a reasonable doubt the commission by accused of the lar
cenies alleged in violation of the 93rd Article of War. 

The two larcenies alleged were substa.ntially one transaction, even though 
the money was taken f'ram two purses, and should have been alleged in but one 
specification (MCM, 1928, par. 149~, p. 171)•. Thus, where an accused took 
several articles uduring a period of twenty minutes from three lockers of 
three enlisted men located in the same room" it was held that 11the larceny 
of the several articles was substantially one transaction" (CM 200912, Archer, 
5 BR 7). Since, hOJl'ever, conviction of the offense alleged in either speci
fication supports the sentence in its entirety, and in view of the failure 
of' accused to object to the defective pleading, it cannot be said that any 
substantial right of' accused was prejudiced thereby (CM 260828, Parker, 40 
BR 31,35; CM 193971, ~• 2 BR 109, 120). 

6. War Dep9;rtment records show that the accused is nearly 24 7eara of. 
age and is single. F..e is a high school graduate and completed 2-1/2 yea.rs 
of a college course at the University of Tulsa., majoring in geology. He 
e.ntered military service 8 March 1943, and upon completion of a course in 
metereology with the 31st Army Air Forces Technical Training Detachment at 
the lhliversity of Chioa.go was commissioned' a temporary second lieutenant, 
Army of' the United States, 28 February 1944, and ordered to active duty on 
the same date. He was promoted to first lieutenant 12 September 1945. He 
served outside the United States with the European Division, Air Transport 
Comm.and, from 2 August 1944 to 25 August 1945, and has had no comba.t servioe. 

7. The court was legs.Uy constituted and had jurisdiction over the ac
cused and of the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion of 
the Boa.rd ot Review the record of trial is legally sufficient to support 
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the findings' of guilty and the s entenoe and to warrant confirmation of 
the sentence. Dismissal is authorized upon conviction of a violation of 
Article of War 93. 

™~::::::::: 

-~...wJa_-/...,,._uV..~·_..o,r.a;.,. • Judge Advooate_____ ................ __ 
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SPJGK • CM 307207 1st Ind 

·. Hq ASF, JAGO, Washington 25, D. C. MAY 2 7 1946 

TOa The Seoretary of War 

1. Pursuant to Exeoutive Otder No. 9556, dated ~Jay 26, 1945, there 

a.re transmitted herewith for your aotion the reoord of trial and the 


..· opinion of the Boa.rd .of Review in the oase of First Lieutenant Bruoe :M. 
Colton (0-875275), Air Corps. 

2. Upon trial by general oourt-martial this offioer was found guilty 
of the laroeny at the Offioers' Club, .Seymour Johnson Field, North Carolina., 
of $60.00 (Speo. 1), ~lli.00 (Speo. 2), and a pistol (Speo. 3), in violation 
of Artiole of.War 91. He was sentenoed "to be dishonorably disoha.rged the 
service," to forfeit all pay and allowances due or to beoome due, and to be 
oonfined at hard labor for two years. The reviewing authority disapproved 
the finding of guilty of Specification 3 of the Charge, approved the sen
tence but remitted one yea.r of the conrinement, and fol"IVarded the record of 
trial for aotion under Artiole of War 48. · 

3. A summary of the evidence may be found in the accompanying opinion 
of the Board of Review.· I ooncur in the opinion of the Board that the reoord 
of trial is legally sufficient to support the findings of guilty and the sen-. 
tenoe and to wa.rra.nt confirmation of the sentence. 

On 24 December 1945,· at a danoe at the Offioers' Club, Seymour 
Johnson Field, North Carolina, the accused, who was intoxicated, picked up 
a woman's purse from a couoh, held the purse under a table and took· $60. 00 
from the purse; he t.~en picked up another purse,whichwas lying µearby on 
the same oouch, held that purse under the table and took $15.00 from the 
purse. Upon returning to his quarters h~ conoealed this money together with 
money of his own under the soap in a wooden shaving bawl.· At 1330 hours the 
next day,.when interviewed at his quarters by the officers from whose party 
the money ha.d been stolen, he at first denied and later admitted the theft 
and returned the money. He ha.d approximately $500 in his bank acco'lµlt •. 
There was no evidence that he had been gambling or had inourred debts in any 
other manner. There appears,· therefore, to have been no motive fo~ the theft 
other than aocused' s expla.nation that he was drunk and that the money "looked 
so easy to get to. n 

According to. an A.rrr¥ psychiatrist whose statement was introduced 

.into evidence, the accused is immature and by reason of a strict upbringing 

suffers from strong repressionsJ under the influenoe of aloohol his "idea.a 

of right and wrong••• are·pushed aside to permit the person to do something 

different than is his custom." A letter from the defense counsel to the 

reviewing authority attached to the reoord of trial states -that the e.ooused 

planned 11to return to the ETO and eventually enter th~ .Regul.ar .Army •••• 


•. 
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He evidently comes from a prominent family, his grandfather being Colouel 
Geor~e Radcliffe Colton,· Governor of Porto-Rico from 7 November 1909 to 
15 .November 1913. 11 There were also introduced into evidence written state
ments by an .Army Chaplain and by the accused's faculty advisor at college, 
which show that in the opinion of these individuals the accused ·is a '!young 
man with religious background and training" whose 11moral character is ex
cellent.11 	 · 

The accused is nearly 24 years of age, has completed 2-1/2 years 
of college, and. is single. He entered the service 8 March 1943, was com
missioned a temporary second lieutenant, Army of the United States, 28 
February 1944 and promoted to first lieutenant 12 September 1945. He served 
overseas for one year with the Air Transport Command, but has no com.bat 
service. 

In spite of his intoxication, the accused deliberately and cun
ningly stole the money, later concealed it and ma.de no attempt to restore 
it on his own initiative. I therefore recommend that the sentence as 
approved by the reviewing authority be o~nfirmedand carried into execution, 
and that a United Sta~es disciplinary barracks be designated as the place 
of confinement. 

•
4. Consideration has been given to the attached letter from Major Harold 

J. Bilton, defense counsel, addressed to The Judge Advocate General discussing 
the evidence and stating with reference to the accused that_"the penitent 
attitude and the character of the officer is such that any mercy shown: will 
not injure the service. The officer prays that he will not be dismissed 
from the service.a · 

5. Inolosed is a form of aQNl~t'4 
approval. 

execution the 
foregoing recommendation, 

3 Incls 	 THOMAS H. GREEN 
l. Record of trial ?vkjor General 
2. Form of action The Judge Advocate General 
3. 	Ltr fr Ml.j Bilton 


·to TJAG 


( G.C.M.o. 196, 21 June 19465': 

, I 
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WAR IEPAR'IllEl~T . 
In the Office of The Judge Advocate General 

Washington, D. c. 

JAGH - OJ 307217 2 6 JUN 1946 

UNITED STATES ) SPECIAL TROOPS, SEOJND AR,rY 
) 

v. ) Trial by G.C.ll., convened at 
) camp Gruber, Oldahoma, ;L9 Feb-

Private First Class m: CHARD ) . ruary 1946. Gregory: Confine
ODCl,1 (38601789), ·and Private ) ment at hard labor for 3 months 
EVERING L. GIEGORY (33891696), ) Camp Stockade, Camp Gruber, 
both of 1696th Engineer Com- ) Oldahoma and forfeiture of 

· bat' Battalion ) 033 per month for 3 months 

OPINION of the BOARD OF IBVIEW 
TAPPY, HOT'lENS'.IEIN and S'IERN, Judge Advocates ---------·-- 

l. The record of trial in the case of the two soldiers named above, 
which has been examined in the Office of '.i.be Judge Advocate General and 
there found legally sufficient to support the findings and sentence as to 
accused Private First Class Odom, but legally insufficient to support the · 
findings and sentence as to Private Evering L. Gregory, has been examined 
by the Board of Review as to Private Gregory pursuant to paragraph 5 of 
Article of Vfar'5o½ and the Board submits, its opinion, to The Judge Aq
vocate General. 

2. Accused Gregory was tried upon the .following Charge and,Specifi 
cation: 

CHARGE: Violation of the 96th Article of War. 

Specification: In that Private Evering Gregory, Company C, 1696th 
Engineer Combat Battalion, did, at Muskogee, Oklahoma, on or 
about 2 February 1946 'With intent .to resist a lawful 'arrest by 
Private First Class Edward Durald, Military Police Detachment, 
1881st Unit, then in the execution of his official military 
duties, commit an assault upon the said Private First Class 
Edward Durald by knocking him to the ground. 

He pleaded not guilty to the Charge and Spa cification~ He was found 
guilty of the Charge and guilty of the Specification, except the·words 
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"with inte~t to 11 , substituting therefor the word 11wrongi'ully11 , and except 
the words 11 commit an assault upon the said Private First Class Edward 
Durald by knocking him to the ground 11 • Evidence was introduced of one 
previous conviction on 2 March 1945, by special court-i'.:lartial, for absence 
without leave from 10 February 1945 to 14 February 1945 in violation of 
Article of war 61, for 'Which accused was sentenced to confinement at hard 
labor for five {5} months and a forfeiture of $3J.OO of his pay per month 
for a lilm period. For the instant offense ha was sentenced to confinement 
a; hard labor for five (5) months and a forfeiture of $33.00 of his pay per 
month for a lilm period. The reviewing authority approved only so much of · 
the sentence as provides for confinement at hard labor for three (3) months 
and a forfeiture of $33.00 of his pay per month for three (3) months; 
ordered the sentence executed and designated the Camp Stockade, Camp Gruber, 
Oklahoma, as the place of confinement. The result of _the trial was pro- , 
mulgated in General Court-Martial Orders No. 3, 25th Headquarters and Head
quarters Detachment., Special Troops, Second A:rmY', Camp Gruber., Oldahoma., 
dated 25 February 1946. · · . 

J. The pertinent evidence offered by the prosecution in support of 
the Specification of the· Charge is substantially as follows a 

On the evening of 2 February 1946 at about 1830 hours., Private First 
Class Edward Durald of the Military Police Corps., in company with another 
Military Policeman., each of whom were then on duty, made an authorized. in
spection of the People's Chiclmn Shack in Huskogee, Oldahoma. The People's. 
Chiclmn Shack apparently was a public·eating place and the inspection was 
made t9 ascertain if military personnel., l'lho might be patronizing this 
establishment, "Were in proper uniform. There they found accused with his 
blouse unbottoned. Pursuant to their duty to enforce uniform .regulation., 
the accused was ordered to button his blouse, which he did and departed. 
About t'W8nty minutes later Private io'irst Class Durald again saw accused 

. and several companions in the vicinity of Mac• s Bar in Muskogee and ob
served that his blouse was again unbuttoned. Private First Class Durald 
thereupon obtained accused's pass and moved to the lighted window of Mac's 
Bar to 11write him up" for being in improper uniform. The accused follo'W8d 
and snatched the pass fran Durald 1 s hand, whereupon Durald ,said "Lets go 
to the station", and took accused by the arm. A struggle ensued, in the 
course of l'lhich accused knoclmd Durald to the ground. The accused and his 
canpanions then fled and l'l8re not apprehended until the following day, 
when Durald and several other Military Policemen again found accused at 
the "Chicken Shack" and took him into custody. 

4: '.l.'he Specification alleges that accused, with intent to resist ar
rest by Private First Class Durald 'While in the execution of his military 
duties, assaulted .4irald by knocking him to the ground. By exceptions and 
substitutions the court found accused guilty of resisting a lal'lful arrest 
by Durald l'lhile in .the ·execution of his military duties. Thus., the ques
tion for consideration here is whether wronefully resisting arrest is a 
lesser included offense of the offense of assault with intent to resist 
arrest. A lesser included offense is one that is always lesserthan and 
necessarily included in the offense charged, i.e., an offense the elements 
of which necessarily a.re proved in proving the offense charged {CH 254312, · 
Buchanan, :35 BR 205). 

2 
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The essential elements to establish an assault with intent to resist 
arrest are: (l} that accused assaulted a certain person, as alleged., and 
(2) that he entertained the specific intent to resist arrest at the time 
he committed the assault. The essential elements to establish resisting 
arrest are: (l) that accused was in arrest, (2) that the arrest was law
ful and (3) that accused resisted {01 235563, Baker, 22 BR 135}. 

Comparing the elements found in tl1ese respective offenses., it may be 
observed that the offense of assault with intent to resist arrest may be 
committed prior to an actual arrest. For example., an accused having knowl
edge that an officer of the law is about to place him in arrest., might as
sault said officer with the specific intention of rendering him incapable 
of carrying out the arrest. Hence., the accused could cCllllllit that of.fense 
without being in arrest. It follows therefrom that the offense of resist-· 
ing arrest is not an offense the· elements of which necessarily are pro;ved 
in proving the offense of assault with intent to resist arrest and there.;. 
fore that the former is not .a lesser included of.fense of the latter. 
Accordingly the findings·of guilty cannot be sustained. 

5. The Board of Beview is therefore., of the opinion that the record 
of trial is not legally sufficient to support the findings of guilty and 
not legally sufi'icient to support the sentence as to Private Evering L. 
Gregory. 

On leave. Judge Advocate 

-"!?~.,&.~.,:;;;g..i;U.~.-:.~.w<"1id.ti~-u""·,,..,_,_,___,, Judge Advocate . (~ . 

, Judge Advocate .cfb<~' 



JAGH - CM"3072l7 1st Ind 

WD., JAGO., Washington 25, n. c. · JUL 1 '),. .",,, r.: 

TO: Secretary of War 

L Herewith transmitted for your action under Article of War 5~, as 
amended by the act of 20 August 1937 (50 Stat. 724; 10 u.s.c. 1522) and 
the act of l August 1942 (56 Stat. 732)., is the record of trial in the case 
of Private Evering t. Gregory (33~91696)., 1696th Engineer Combat Battalion. 

2. I concur .in the opinion of the Board of .Review that the re cord of 
trial is legally insufficient to support the findings of guilty and the sen~ 
tence and recommend that the findings of guilty and the sentence be vacated 
and that all rights., privileges, and proper.ty of which the accused has been 
deprived by virtue of the findings and sentence.so vacated be restored. 

3. Inclosed is a form of action designed to carry into effect these 
recommendations, should such action meet with your approval. 

2 Incls 
... 

l - Record of trial THOMAS H. GJEEN 
2 - Form of action Major General 

The Judge Advocate General 

( GCMO 246, ~ Jul¥ 1946. J.S to accused GFmORY. ) 

http:sentence.so
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WAR DEPARTMENT 
Arrrly Service Forces 

In the Office of The Judge Advocate General 
Washington., n.c. • 

SPJGN-cM 307221 

U N- I T E D S T A T E S ) 42ND INFANTRY mVISION 

v. ~ Trial by G.C.M., convened at 
) Salzburg., Austria., :28 December 1945. 

Private First Class HORACE ) Dishonorable discharge (suspended)., 
E. TRIPP (44040602), Company ) total forfeitures., and confinement 
I., 242nd Infantry. ) . tor five (5) years. Eastern Branch., 

) Disciplinary Barracks., Greenhaven, 
) New York. 

OPINION of the BOARD OF REVIEW 
HEPBURN, BAOOHN and 0 1CONN:>R, Judge Advocates 

l. Accused was tried upon the following Charges and Specifica
tions: - · 

CHARGE Is Violation of the 9.'.3rd Article of War. 

Specification: In that Private F.i;rst Class Horace E. Tripp, 
· Company I, 242nd Infantry, did, at Tenneck, Austria, 
on or about 11 October 1945, by force and uolence and 
by putting him in tear, feloniously take, steal and 
carry away from the tier son of Karl Vleck ( c1villan), 
seventeen thousand (17,000) Reichsmarks, property in 
the custody of Karl Vleck (civilian), -value about one 
thousan:i seven-hundred dollars ($1,700.00). (as amended) 

CHA.BOE II: Violation ot the· 69th Article of War. 

Specifications· In that*** having been quly placed in 
confinement in 42nd. Infantry Division Stockade, Salzburg, 
.Austria, on or about 19 October 1945, did at Salaburg, 
Austria, on or about 28 ·October 1945, escape trom said 
confinement before he was set at liberty by proper 
authority. 

http:1,700.00
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CHARGE m: Violation of the 61st Article ot War. 

Specification: In that * * * did without proper leave, 

absent himsel.1' from his organization fran about 28 

October 1945 to about~ November 1945 • 
. 

He pleaded not guilty to, and was found guilty of, all Charges and 
Specifications. No evidence of previous convictions was introduced. He 
was sentenced to be dishonorably discharged the service,· to forfeit all 
pay and allowances due or to become due, and to be confined at hard 

, labor, at such place as the reviewing authority may direct, for five 
years. The reviewing authority approved _the sentence, suspended ·the 
execution ot the dishonorable discharge until the soldier's release 
.from confinement, and designated the Eastern Branch, United States 

.Disciplinary Barracks, Oreenhaven, New York, or elsewhere as the 
Secretary of War may direct, as the place of confinement. The pro~ 
ceedings were published in Qeneral Court-Martial Orders Number 5, 
Headquarters 42nd Infantry Division, APO 4ll.., u. s. Army, 15 January 
1946. 

2. The record of trial of the soldier named above., was 

examined in the Branch Office of The Judge Advocate General with the 

European Theater and there found legally insufficient to support the 

findings in part. The record ot tr.Lal was then examined by the Board 

o:t Review in the Branch O:t:tice o:t The Judge Advocate General. with the 
European Theater and on l3 Februa?"7 1946 was held to be lega~ in- · ·. 
sufficient to support the findings of guilty ot Charge I and its 
Specification, legally sufficient to support the findings of guilty · 
of the remal ning Charges and Speeifi.cations, and legally au.f.fieient 
to support the ·sentence. 

3. The Assistant Judge Advocate General in charge of the Branch 
· O.ffice 	o:t The Judge Advocate General with the European Theater con


curred in the opinion of. the Board ot Review, recommended that the 

.findings of guilty ot Charge r and its Specification be vacated, and 

forwarded the record ot trial to The Judge Advocate General :tor action 

by the Secretary of War. 


4. On 19 January 1946 the powers conferred by direction ot the 
President upon the Comnanding General, United States Forces, European_ 
Theater of Operations, under the provisions ot Articles of War ,481 49, 
so, and so½ were terminated. . . . · .. . . 

5. The Board of Review in the office ot The Judge Advocate 
· General has also examined ·the record of trial in the case ot the soldier • . · 

named above and concurs in the opinion of the Board of Review in the 
Branch Office of The Judge Advocate General with the European l'heat8l" 
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. . . 
and for the reasons set forth therein is also of the opinion that the 
record of trial is legally insufficient to support the findings of 
guilty of Charge I and its Specification, legally sufficient to sup
port the ,findings of guilty of the remaining Charges and Specifications 
and the sentence. 

3 
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.SPJGN-CM 307221 1st Ind 

Hq ASF, JAGO, Washington, D. C. 

TO: The Secretary of War MM 2 7 19 1:u 


l. Herewith transmitted £or your action under Article of War 
5o½, as amended by the Act of 20 August 1937 (50 Stat. 724; 10 u.s.c. 
1522) and as further amended by the Act of 1 August 1942 (56 Stat. 
732; 10 u.s.c. 1522), is the record of trial in the case of Private 
First Class Horace E. Tripp (44040602), Company I, 242nd Infantry. 

2. I concur in the opinion of the Board of Review and, for the 
reasons stated therein, recommend that the findings of guilty of the • 
Specif'ication·of Charge I and Charge I be vacated, and that all rights, 
privileges and property of which he has been deprived by virtue of that 
portion of the findings of guilty, viz: robbery, so vacated, be' re
stored~ ' · 

3. In view of the legal insufficiency o! the record of trial to 
support the findings of guilty of the offense of robbery, it is recom
mended that Us period of confinement be reduced to one year. 

4. Inclosed is a form of action designed to carry into effect 
these recommendations, should such action meet with your approval. 

2 Incls THOMAS H. GREfN 
l - Record of trial Major General 
2 - Form of action The Judge Advocate General 



--------------------

.. WAR DEPARTMENT 
JrI.rry' Service Forcer . I 

In the Office or The Judge Advocate General (19) 
Washington 25, D. c. 

\ 

SPJGH - CM 	307222 

UNITED STATES 	 ) THEATER SERVIO!: FORO!:S 

) CRANOR BASE SECTION 


v. 	 ) EUROPE.AN THEATER 
) 

First Lieutenant WILLIAM H. 	 ) Trial :by G. C.H., convened al; 
JONES, Jr. (9-1004484), Ad	 ) Cherbourg, Manche, .France, l 
jutant General• s Departl!W3nt, 	 ) August 1945. Sentence: Dis
Headquarters, 4th Port missal and total forfeitures. 
(formerly o:t 208th Army ~ 

·Postal µnit)• ) 

--·------ 
OPINION or the BOARD OF mmw 

TAPPY, STERN and TffiVETHAN, Judge Advocates. 

l. The accused ns · tried upon the following ~ges and Specifi 

cations: 


CHARGE I: : 	Violation or the 93rd Article ·or War (Finding of 
not guilty). . 

Specification: (Finding of not guilty). 
• 

CHARGE II:. Violation of the 95th Article of war. 

Specitication: In that First Lieutenamli 111111.am H. Jones, Jr., 
Headquarters, 4th Port, then of the 208th ~ Postal Unit, 
did, at or near Cherbourg, France, on or about 22 June 1945, 
during an official audit of the stamp stocks and funds on 
hand at the 208th AJ."my' Postal Unit, wongfully and lmowing
ly attempt to conceal a shortage in postal funds under his 
control, by' borrowing about 250 25-.t'ranc denomination Ex
peditionar,r Force Message stamps .and attempting to mingle 
such borr0118d stamps "ll'ith the stamp; stock !or llbich he 1la8 

responsible at the 208th JJ:my Postal Unit, 1dthout disclosing 
to the said auditing officers the circumstances surrounding 
the borr01'ing or such stamps. 

CHARGE Ill: Jiolation of the 96th AX'ticle of war. 

Specification ls In that * * * did, at or near Cherbourg, 
France, on or about 15 May 1945, wrong.tul.l:r borrow about 
1,000 francs, lalli'ul money of France, of an exchange value 
of about $20, from Teclmician Fourth Grade Francis E. 
Ulrey, a member of his command. 

http:111111.am
http:EUROPE.AN
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Specification 2: In that * **did, at nor near Hannes, . 
France, on or about 14 June 1945, wrongfully borrow about 
200 francs, lawful mone7 of F...·ance, of an exchange value 
of about $4, from Technician Fourth Grade Francis E. Ulrey, 
a member of his comm.and. 

Specification 3: In that * * * did, at or near Hannes, 
France, on or about l2 June 1945, wrongfully borrow about 
325 francs, lawful money of France, of an exchange value 
of about $6.50, from Technician Fourth Grade Louis E. 
1Villett, a member of his command. 

Specification 4: (Finding of not guilty). 

Specification 5: In that * **did, at or near Deauville, 
France, on or about 23 May 1945, wrongfully borrow about 
500 francs, lawful money of France, of an exchange value 
of about $10, from Technician Sergeant Freeman Fitch, a 

· member of his command. 

He pleaded guilty to Specif'ications 1., 2, 3 and 5 of Charge III and Charge 
III., and not guilty- to the remaining Charges and Specifications. He was 
found not guilty o! the Specification of Charge I and Charge I, and of Speci
fication 4 of Charge III., and guilty of the remaining Charges and Specifi 
cations. No evidence of previous convictions 'ftaS introduced. He was sen
tenced to be di.smissed the service and to forfeit all pay and allowances 
due or to become due. The reviewing authority., the Commanding General., 
Chanor Base Section, Theater Service Forces., European Theater, awrmed the 
sentence and forwarded the record of trial !or action under Article of war 
48~ .The confirming authority., the .o,mma.nding Gemeral, United States Forces., 
European Theater, confirmed the sentence and withheld the order directing 
execution thereof pursuant to Article of war 5o½. 

2. ·The Board of Review in the Branch Office of T~ Judge Advocatff _ 
O,neral with the European Theater., examined the record of trial and in a , 
formal holding attached to the record expressed the opinion that the record 
o:t trial was lega.117 sufficient to support the findings of guilty and the 

sentence. 


J. The Acting .Assistant Jtxige Advocate General in charge or the· Branch 
Office of The. Ju:lge Advocate General with the r.;uropean Theater, on 28 Decem
ber 1945., approved tm holding o:t the Board or .Review in that of.t'ice and ad
vised the Commanding General., United states ~ Forces in the European 
Theater., that he then had authority to order the execution or the sentence. 

4. ()1 19 January 1946 the powers conferred by direction of the Presi
dent upon the Commanding General,, United States Forces~ European Theater., 


. under the provisions of Articles of War 48.,49,50 and 5<>t Viera terminated. 


-~



The Assistant Judge .Advocate General 1n charge of the above-mentioned Branch 
0£.tice thereupon forwarded the record of trial to The Judge .Advocate General, 
wa,shington, D. c. , " 

s. The Board ot RsvieY in the 0.t.tice or The Judge Advocate General, 
11Uhington, D. c., has examined the record.o.t trial and concurs in tbs 
opinion ot the Board of RsvieY 1n the Branch Office and tor the reasoaa 
therein stated ia also of the opinion that the record of trial. ia legally 
sut!icisnt to support the findings or guilty and the sentence. · 

. 
-------------- Judge Advocate. 

• 
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HEADQUARTERS, ARMY SERVICE FORCES 


OFFICE OF THE JUDGE ADVOCATE GENERAL 


WAIIHINCJTON 21, D. C. 


MA'f 1 3 1346SPJGF. CM 307222 

MEMORANDUM FOR THE UNDER SECREI'ARY OF WAR 

SUBJECTa 	 Record of trial in the case of First Lieutenant William. H. 

Jones, Jr., 01004484, Headquarters, 4th Port., 


l. There has been received in this office the record of trial in 
the European Theater of the officer named above. He was found guilty 
~f knowingly atternpting to conceal a shortage of postal funds in 
violation or Article of W~r 95 and of wrongfully borrowing money from 
enlisted men of his connna.na (four specifications) in violation of 
Article of War 96. He was sentenced on 1 Aubust 1945 to be dismissed 
the service and to .forfeit all ~y and allowances due or to become due. 
On 7 December 1945 the. con.firming authority, the Comn.anding General, 
United States Forces, European Theater, confirmed the sentence. There
a.fter on 28 December 1945, the Board of Review in the Branch Office of 
The Judge Advocate General with the European Theater, with the ccncurrence · 
of the Acting Assistant Judge Advocate Ge~eral in charge of said Branch 
Office, held the reoori of trial legally sufficient to support ·the find
ings of guilty and the sentence. 

2. The proceedings were published in General Court-Martial Orders 
No. 7, Headquarters, u. S. Forces, European Theater, 12 January 1946. 
On 19 January 1946 the powers of. confirmation conferred by direction of 
the President upon the CoDlillEl.nding General, United States Forces, European 
Theater, under the provisions of the Articles of War were suspended. The 
Assistant Judge'Advocate General in charge of said Branch Office thereupon 
forwarded the record of trial to this office. A general court-martial 
order staying the unexecuted.portion of the sentence was published by 
Headquarters, U. s. Forces, Euroi;a an Theater, on 23 February 1946• 

• 
3. The evidence shows that accused was in charge of a postal unit in 

France. At the time_of th~ regular monthly audit for June 1945 his funds 
were short approximately 6000 francs. .Accus'3d made efforts to conceal the 
shortage through replacing it either by loans from his clerks or by trans
ferring money from their accounts to his. Vfuen he was unsuccess.t:ul, accused 
left the office and went to a nearby.·.ArmY Postal Unit where he borrowed 
250 Expeditionary Force :MessaQS $~e.,..valued at about $126, for which 

. ' he gave a receipt in his own name. The ~fficer in charge of this Postal 
Unit.considered it a loan made on Army Po~~l Unit c~dit'artd not upon 
·ie rsonal credit, since it was t. practice among such units''.to borrow sta.mp·s 
in cases of necessity. Accused then.ret~d to his office, placed the 
borrowed st8Illps in his "stamp.sto~k", and succeeded tempor~tily in conceal

http:units''.to
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ing his shortage. Accused deliberately misrepresented the status ot hia 
aocounta ,md admitted that he lmew his funds were short. Accused's actiona 
in manipulating and not disclosing the true status of his accounts amounted 
to a fraud on the Government. Accused pleaded guilty to borrowing money 
from enlisted men. 

4. Accused had been a postal officer since 3 November 1943, and, as 
a civilian, had six years experience as a clerk and carrier in a post office. 
His aotiona in attempting to conceal from officers conducting an official 
audit the true status of his funds and in borrowing money from enlisted men 
of his co:imnand have demonstrated his moral unfitnesa to remain an officer. 
I believe that the sentence to dismissal and total forfeitures should be carried 
into effect. 

6. . I re ooTll'l.end that the .,gene:re. l court-martial order staying the unexecuted 
portion of the sentenc~ be vacated by a War Department general court-martial 
order, end that thfl'~·11,b:tence be ordered executed. Submitted herewith is a · 
draft of War Department_ g~~b,. oourt-martia.l order carrying this reoonmendation 
into effect. ,.,. ·, 

:fl. -~..... ~ ;' ., ·~'-· 
: .,, .3t"'°' ..i.(• 

~-.,». ""'"" ,·'~' 

\::,~)?(·;. 
THOM.AS H. GREEN 
Major General 

1 Incl The Judge Advocate General 
Draft of GCMO 

OI( 
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WAR IEPA.RTMENT 
Jrrq Service Forces 

In the Office ot The Judge Adwcate General 
Washington, n.c. 

SPJGN-cll 307250 

UNITED S'rATES ) IX ilR FOBCE SERVICE CCHVAND 
) 

Te ) Trial by G.C.ll., convened at 
) · Headquarters, 10th Air Depot 

First Lieutenant R1DlOND E. ) Group, .lPO ;l.49, u.s. J.rrq, l, 
~ (O-S?ll78), Corporal ) 2 and 3 A.ugut 1945. Campera 
JACOB F. BOEHlC (33588926), and ) Dismissal~ total tor.te1tures and 
Pr1vates HENRY Rom (36365453), ) confillemmt for one (l) year. 
HENRY KREMEB- (32448346), and FRED ) Disciplinary Barracks, GreenbaTen, 
SKI'rH (36714907), all ot Head- ) New York. Boehm, Kre1D9r, am 
quarters Squadron, lat Air Dis- ) Sm1th & Dish>non.ble discharge 
armament Wing (Pronaional). ) (ISU8pended), total forfeitures &al 

l 

confinement for one (l) year, Delta 

Discipl.1.Daey Training Center. 

Rotha Conflnement tar six (6) 

months and forfeiture o! $19.00 


) per month tor a like period, Oise 

) Intermediate Base Section Ouard

) houae. 


OPINION ot the BOARD OF REVI:mr 
HEPBURN, IWJGBN and 0 1CONNOR, Judge .Ad:Tocates _,______ 

1. Accused nre tried jointq upon the toll.owing Charge and 
Speciticat1on.1 

CHARGlh Violation. of the 93rd Art.1.cle of War. 

Spec1.ticat.i.ona . :en that First Lieu.tenant RA.nDND CAMPER, 
Corporal JACOB F. BOEBl(, Private HENRY KREYER, PriT&te 
HENRI ROTH, and Printe fflED S11ITH, all o! Headquarters 
Squadron, 1st Air Disarmament Wing, (prov) u. s. J.rrrir, 
acting joint'.cy' and 1n pursuance of a co:nmon intent, did, 
at Oberstedten, He,sen, ~, on or about 9 June 1945, by" 
force and -dolence and by putting tbsm. in tear, telonious'.cy' 

http:telonious'.cy
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.;._ 	 take, ateal ~d ca:rrr an:r trora the presence ot Har1rill1 
Henr.ich, and Prau Elise Fram, 

8 Radios 

l pr man's ahoea 


. 2 bottles champagne 

1 pr Fteld glasses 


. 1 Brie! case (with stamp collection) 
l Pearl inset brooch 
l gold bracelet · 
1 tie pin w1th 4 diamonds and one (1) pearl 
l p1n nower shape rlth .3 diamom• 
1 bottle perfume 
l box powder 
l man•s wrist watch 
1 man' s poclce t watch 
l Topas laTBlier 
l necklace 
l powder con:pact . 
l lail.e' s ring 'Id. th 6 diamond.a 

and 3 rubies 
1 pr binocular• 

l il'on 

2 bars soap 

l box powder· 

6 handkerchieta 

l pr ladie• ahoea 
l pr leather glove• 
l bottle Italian ch9rr;r Eaperato 
l loclc and kq 
l string of be&da 

. 1 naahll.ght 
3 &lam clocks . 
1 pocket km.fe 
l pr opera elaaaes 
l large sapphire brooch· 
l pr gold earing• 
l brief case 
l gold watch with chime• 
l gold watch 111 th chain 

property of the aaid HeJrT.U.11 Henrich and !'raa EliH 

. Franz, ot a nlue of 110re tban f1!'t7 ($SO.OO) dollars. 


_ 	 Each accused pleaded not guilq to, am na toed guilt:, ot, the Chars• and 
Specification excepting the word.I •S J_acij,,oa, l pair ot men• a shoes, one 
gold bracelet., one tie pin with one LB19/ diaond and oae pearl, one pin 
nower shaped /;ii/ with three dl.amond.s., l topas l&nl.1.er., l powder compact, 
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1 pair b1noculars, two bars ot soap, six handkerchiefs, l pair lady1s 
shoes; 1 bottle Italian cherry esperato, l lock and key, l string o:t 
beads, l !l.ashllght, l pocket kni:te, l large sapphire brooch•, aild 
substituting there:tor the words •6 radioa.• No evidence o:t previous 
conviction was introduced as to arry of accused except Smith who bad 
one conviction b;y special coo.rt-martial tor absence 1d thout leave for 
aix dqs in violation o! the 61st Article ot War. Accused Camper was 
NDtanced to be dism1ssed the sernce, and accused Boeln, Kremer, and 
Smith to be dishonorabll" discharged the sanice, and, in addition, all · 
ot tl:a atarementioned accused were sentezx:ed to forfeit all pay and 
all.on.noes due or to beoome due and to be confined at hard labor, at 
nch place as the rev1.ning authority might direct, for one year. .Ac
cused Roth was sentenced. to be confined at bard labor, at such place aa 
th• re'l'iniDg authorit,- might direct, :tor six months and to :tor:teit $19.00 
o:t hi• pq per month :tar a like period. The ren.9111.ng autb:>rit,-, tbe 
Cowunding General, n ·.ur Force Service Colllllalld, in the case of Camper 
appro'l"ed the sentence, designated the Eastern Branch, United Stat.ea 
Il.ac1pl1narr Barracks, Greenbaven, New York, as the place o:t contJne
lNllt, and forwarded the reoord ot trial tor action pursuant to Article 
of 'l'ar .t.SJ 1n the cue ot each ot Boehm, Kremer and Smith, he ,p proTed 
the aentence, ordered it executed, suapended the execution o:t the die
honorable discharge until the soldier's release :trom con:tiDSment, and 
designat.ed •the Delta Base Section lll.acip~ Training Center,- LH 
ll1ll.a, near .Karaeille, France,• aa the place of confi.neaentJ and 1n the 
cue ot Both he approTed the sentence, ordered it executed, arid desig
nated the Oise Intermediate Baae Section Guardhouse, Kats, France, as 
the place ot conn nement. The con.f1rming autbor.t ty, the Coma.anding 
General, tTnited states4Forces, European Theater, 1n the case o:t C&Jil)81" 
approved~ so much o:t tbt !indillgs o! guilty o:t the Spec1.ficat1on ot 
.the Chari• u invol'ved a .tind:Lng that accused and the other persona 
named therein, acti.ng joint'.cy' and in pursuance of a coumJn intent, did, . 
1n the place and at the time alleged, by' force and violence and by' puttiJ:li 
~ 1n :tear, felom.~ take, steal, and carrr nrq, from the presence 
of Harzo 111111 Banrieh and Frau Elise Frau, 6 radios, l, pearl inset brooch, 
1 man•s wristwatch, 1 man's pocket watch, l.necklace, l lad;y•s ring 111th 
a1x diamonds and three rubies, three alarm clocks,· l pair o! opera gla•N•, 
l br.1.e:t caae, l gold watch 111th cbimes, l. gold watch 111th chain, propez-v 
ot the said Herr'Will.1 Henrich and Frau Elise Frans, o:t eome nJ.ue. He 
con!ilwd the sentence, designated the United States D:laciplinaq Barracks, 
GreenhaTen, N•lcrk, or elsewhere as the Secretary o! 'l'ar "IJ&7 direct, aa 
the place o:t con:CLnement, and lfithheld the order directing execution of 
the aentence purauant to .lrticle o! War soi-. -

Tbe proceedings as to Boeba, Roth, Kremer and Smith were pub

liahec:i in Oeneral Court-MArtial Orders Noa. 141, 143, 142, and 144 

(respect1~), Headquart4r• II .l1r Force Senice CoJIID&Jld, .lPO 149, u.s• 


. JnrT, ~ August 1945. 
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2. The Board of Review in the Bramh Oi"fi.ce o.t The Judge .A.d- . 

vocate General nth the European Theater examined the record of trial 

and 1n a formal holding attache~ to the record was of the opinion 

that the .record of trial as to each accused is legally su.tf1. cient 

to support on'.cy' so much of the .findings of guilty as inV0lves a. .f'indirlg 

that accused, acting jointly and 1n pursuance of a common intent, did, 

at the time and place alleged, by force and violence and by putting 

them 1n fear, feloniously take, steal and carry any from the pre
sence o! Herr Willi Henrich and Frau Elise Franz one gold watch 'With 

chime, one gold watch with chain, one man's pocket watch, one neck

lace, one man's wrist watch, one lady's ring with six diamonds and 

three rubies, one pearl inset brooch, three alarm clocks, one pair 

ot opera glasses, and t1lo radios, of ownership as alleged, and of' 

some value, and lsgally sut.ticient to support the sent~ce. 


3. The .lctiDg Aesistant Judge Advocate General 1n charge o.t the 

Branch Oi'fice of The Judge .A.dTocate General with the European Theater 

on 18 January 1946 apprond the holding of the Board of Renew 1n 

that office am advieed the COIIIJllanding General, United States .Anq 

Forces 1n the European Theater that be noir had authority to order 

execution of the sentence (CM ETO 18898). 


4. On 19 Januar.r 1946 the powers conferred by direction of the 

President upon the Commanding General, United States Forces European 

Theater, under the. provisions o! .Articles o! War .t.8, 49, so, and s<>i 

were terminated. · 


S. The .lssistant 'Judge Advocate- General 1n charge of the above 

mentioned Branch Office thereupon forwarded the record o.t trial 1n 

the case of First Limtenant Raymond E. Camper to The Judge .A.dYocate 

General, Washington, D. c. 


6. The Board ot Review 111th The Judge ~vocate General, 
11'ashington, D. c. baa examined the record of trial insofar aa it. 
pertains to First Lieutenant Raymond E. Camper, 'and concurs in the 
holding of the Board o! Renew with the Branch Office, a cow of which 
1a hereto attached, and is ot the opinion that the record of trial nth 
reterence to the accused name~ is legally aufficient to support on'.cy' ao 
much of the .f'indings o:t guilty- as involves a .flnding that accwsed, acting 
jointly and 1n pursuance of a comon intent, did, at the time am 
place alleged, by force and violence and by putting them in fear, 

'lelonioualy 	t.ak:e, steal, and carry awtq from the presence of Herr 
lrilli Henrich and Frau Elise Franz one gold watch with chime, one 
gold watch with chain, Otie man's pocket watch, one necklace, one · 
man's wrist watch, one lady's riDg nth a1x diamonds and three rubies, 

http:Oi"fi.ce


one pearl inset brooch, three alarm clocks, one pair ot opera glasses, 
and two radios, of ownersbip as alleged, and of some nlue, and le
gally su.1'.ticiant to support the sentence, and to warrant con.flrmation 
+,hereof'. 

Incl 
Holding b;y B/B. 

·· ~o 18898 
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SPJGN-cll .307250 lat Ind 
Hq ASF, JAOO, Wasbi~ton, D. C. , 1 1946TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 1'ay' 1945, · 
there are transmitted herewith fbr your action the record of trial and 
the opinion of the Board of Review 1n the case of' First Lieutenan-€ 
Raymond E. Camper (O-S71178), Headquarters Squadron, 1st Air !l1sarmament 
Wing (Pro'Visional). 

2. Upon trial by general court-martial this officer was f'cnmd guilt7, 
along with four enlisted men, ot robbing two German civ:l_.lians of twent7
seven articles consisting principall)'" of radios, jtnrelr.r and wearing ap
parel, in violation of Article of lfal". 9.3. He was sentenced to be dia- · 
missed the ser'Vice, to .f'orfeit all pay and allowances due or to become 
due, and to be confined at hard labor, at such place as the reviewing 
might direct, tor one year. The reviewing authority approved the sen
tence, designated the Eastern Branch, United States Dieciplinar,y Barracks, 
Greenhaven., NeJr York, as the place of confinement, and forwarded the re
cord of trial for action pursuant .to Article of War 48. 

). The confirming authori~, the Commanding General, United States 

Forces European Theater, approved only so auch of the .f1ndi.ngs ot guilty 

of the Specification and the Charge as inTOlnd a finding that the ac

cused an:i the ,other persoru, named therein, acting jointly and 1n pur

suance of a common intent, did, in the place aJJd at the time alleged, 

by force and violence and by putting them in fear, telonioualy take, 

steal arxi carry awq, from the preseDce of' two German civilians about 

18 or the articles described in the Specif'ication, property ot the German, 

civilians, of some value. He confirmed the sentence but Withheld the 

order directing execution _thereof pursuant to Article of War 50,. 


4. ~ Board of Review in the Branch O.tf'lce o! The Judge Advocate 

General with the European Theater examined the record aoo, in a !ormal 

holding attaehed thereto and containiIJg a IUll'JD&ry o! the evidence, held 

the record o! trial as to each accused legally sufficient to support 

only so much of the findings ot guilty as involves a finding that the 

aecUHd, acting jointly as set forth above, did,at the time and place 

alleged., b1' torca and violence., and by putting them 1n tear, feloniously 

take, steal and carr,y aa:r from the presence of tw German civilians 

of the ,articles named in the Specification the !ollowing artiolesa · 


6 radios 
l pearl inset brooch 
l man's wristwatch 
l man's pocket watch 
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l necklace 
l lady• s ring ,·Ii th six diamonds and three rubies 
3 alarm clocks 
.l pair of opera glasses 
l brief case 
1 gold watch Vii th chimes 
l gold watch with chain 

of the ownership as alleged and of some value. The Acting Assistant 
Judge Advocete General in charge of too Branch Office described ap
proved the holdina; of the Board of Review, but before the sentence was 
executed the powers conferred by direction of the President upon the 
Com.."'lB.nding General, United States Forces European Theater, under the 
provisions of Articles of War 4B, 49, 50, and 501 were suspended and 
the record of trial was forwarded to The Judge Advocate General, 
"iiashington, D. c. for appropriate action. 

5. The Board of Review in my office is of the opinion that the re
cord of trial is legally suf!icient to support the findings as sustained 
by the Board of Review in the Branch Office described and legally suffi
cient to support the sentence and to warrant confirmation thereof. I 
concur in that' opinion. 

Accused was in collUl'.and of a small detachment of enlisted men 
in Germany performing the duty of searching the homes of German civilians 
for arir.s or other material useful to the American forces then in occupa
tion. The detachment entered the home of a German suspected of being a 
Nazi and a member of the •ss•. The detachment awaited for a reasonable 
length of time the return of the German to his home and, upon his failure 
to appear, searched the house and removed several radios. The German 
arrived 'shortly a£ter the departure of the detachment and searched for 
and found the Americans at a neighbor's home. In a dictatorial manner 
he accused the Americans of looting his home and stealing bis rlne. Ac
cused became irritated by this display o! arrogance and he placed the 
German wider arrest and returned him to his own home. The German was 
subjected to some rough treatment and there was a display o:£ fire&l'J!lB. 
At the German's home. the detachment ransacked the house and in the·pre
sence o:£ the Germ.an aIXi his housekeeper removed the articles listed 
above. All or the articles were recovered shortly thereafter from the 
various members of the detachment. The only article the accused had in 
his possession was one o:£ the radios, lihich he returned. 

The Aasistant Judge Advocate General in charge of the Branch 
Office, European Theater, advises that accused is 4l years of age. He 
sernd as an ml.iated man from 10 June 1942 until he was commissioned on 
20 January 194). He bad no previous convictions and the character of h1a 
senice prior to this o!!anse was rated as excellent. Without condoning 
the gravity of bis offense the appropriation of radios held by German 
civilians was not thought to be inproper as it was believed most radios 
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were the property of the German J.:r:rny. Little actual violence was 
employed by' the accused and his detachment against the victims of the 
robber.,. Six or the· eight members of the court reconmended that the 
entire sentence be suspended. The Board or Review 1n the Branch 
Office recommended that the sentence to c onf'inement be remitted and 
the dismissal be suspended. In view of the above circumstances and 
recommendations, I recommend that the sentence be confirmed but that 
all .torreitures in excess or $50.00 pay per month for three months, 
and the· confinement, be remitted; that the sentence as thus modified · 
be ordered executed, but that execution ot that portion adjudging dis
:miaaal be suspended during good beha"fior. 

· 4• Inclosed is a form of action designed to carry into execution 
the .toregoing recommendation., s!:fould it meet with your approval. · 

' i }- '( ' "-, 

\~ ~'~.10_,__) 
2 Incls THOMAS H. '~ . 

l - bcord of trial Major General 
2 - Form of action The Judge Advocate General 

-----------------·- ----------------
( GCMO 85., 1 May 1946. ) 

As to accu~:d Camp~r). 



WAR IEPARl'LIENT 
, Ul!13' Service Forces , 

:In the' .4.tice ot The Judge Advocate Gen. il 
W&.shington 25, D. c. 

27 MAR 1946·SPJGH - CM 307252 

UNITED STATES 	 ) EURmE!N THEATER OF OPERATIONS 
) COfflNENrAL ADVANCE SECTION 

v. 	 ) CXJJMUNICATIONS ZOHS 
) 

Private First. Claea WILLIE c. ) Trial by G.C.M., convened at 
LANE (34750115), 791st. Engineer ) Mannheim, Germany, 5 June 1945. 
Dump Truck c~. ) To be banged by the neck.until 

) dead. ----------·- 
OPINION ot the BOAm> OF IE VJEW 

'UFPY, S'!ERN and T~W:TH1N, Judge Advocates. 

1. Tbe accused us tried upon the following Charge and Spec1!1
cat1on1 

CH1RCE I Violation of tbe 92nd Article of war. 

Speci!icationa In that Private First Claes 11'1.llie c. Lane, 

791st Engineer Dump Truck ComplJlY, did, at Leonberg, 

Gel'Jll&ey', on or about 14 May 194S, with malice a.tore

thought, will!ully', deliberatel.7, teli>niously, unlaw

!'2ll7 and 111th premeditation kill one Pr1nte First 

Cla.aa nllie L. Dumas, 791st Engineer Dump Truck Com-· 

paey-, a human beirig by shooting him 1n tbe neck and 

leg nth~ automatic pistol, 


He pleaded not. guilty- and, al). of the members ot tbe court present at. the 
Ume t.be TOte as. take~ conc'.lll"ring, as tolmd gullt7 ot tbe Charge and 
Specification. Evidence •a introduced of two prerlous convictiona by' 
apecial court-martial, one tor absence 111thout.lean "t 10 days, in rlo
lation ot .&J"tiole ot War 611 and one tor careless diecharge or a serrlce 
carbine in B&rraclal, in rlolation ot Article ot war 96. All ot the membere 
of the court present at the ti:mB the vote 'WIS t alcan concurring, he wu 1en
tenoed to be hanged b7 the neck until dead. · The re"f1'11'ing authorit7, tha 
Ccmn•nd1ng General, continental Advance Section, approved the sentence am 
forwarded the record of trial for action under uticle ot 1'll" 48. '1'be ~on
ti.rm!Jli authorit7, the Commanding Qeneral, European Theater, con.tirmd the 
aentence am nthheld the order directing execution of the sentence pur
1\18.Zlt to A,rt icle of 1111" soi• . . 

2. -on 13 October 1945 the :Soard ot Renew in the !ranch ottioe ot 
Tm Judge JdTOcat.e General 111th the European Theater eXM1ned tbt record 
ot trial am held it legally autticient to support the tinding1 of pilt.y 
and the sentence. The Board ot Renew• a holding, containing a Summ&rT of 
the evidence, a discussion o! the law pertinent thereto, &Del the reuomnc 
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and conolu.sions· ot the Board;- 1s· ·attached· to the record. The Assistant 
. Judge Advocate General 111th the European Theater approved the holding ot the 

Board of Review and on 13 October 1945 forwarded the record of trial to the 
Commanding General, United States Forces, European Theater, tor execution 
ot the sentence• 

3. On 19 January- 1946 the powers conferred by direction of the President 
upon the Camnanding General, United States Forces European Theater, UDier 
the provisions ot .Articles ot war 48,491 50 and Sot 11ere terminated• 

.. 
4. On 14 Febru&l'7 1946 the record of trial, opinion of the ~oard of 

. Review an4 First Indorsenent 1'81'8 forwarded to The Judge Advocate General, 

'Washington, D. c., tor such further action as was deemed appropri&te. 


I 

5. The Board o:t Review in the O:rtice ot The JUdge Advocate General, 

Washington, D. c., has exam:1ned the record of trial, concurs in the opinion 

of the Boe.rd of R,9v1ew in the Branch Office and for the reasons therein 

stated is of tha opinion that the record of trial is legally sufficient to 

support the findings and the sentence and to nrrant confirmation ot the 

sentence. The penalty for murder, in Tiola.tion of .Article of war 92, 1a 

death or imprisonment for lite, as a court-martial mA1 direct•. 


Judge J,dvocate. 

Judge .Advocate. 

Jmge .Advocate• 

-2



________ 

SPJGH'- O! 307252 	 1st Ind 

Hq ASF, JAGO, Washington 25, D. C. APR l U 


'ID : The Se eretary of War 


l. Herewith transmitted for the action of the President are the 
re cord of trial and the opinion of the Board of Review in the case of 
Private First Class Willie c. Lane (34750115), 791st Engineer Dump Truck 
Compaey. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation of the sentence. The murder of Private 
First Class Willie L. Dumas was canmitted by accused within a very few 
minutes after an altercation during which both struck blows and both picked 
up carbines. Thus, it is apparent that this was not a cool, calculated 
killing but rather the immediate result of the barracks brawl between 
accused and deceased•. (!l.early the accused is guilty of murder but, in my 
opinion, this is not the type of case where the death penalty should be 
exacted. The accused is about twenty-four years or age, is married and 
is reported to have one child. He was inducted into the service in l!ay 
1943 and has a record of two previous convictions by special court-martial, 
one for a short period of absence without leave and the other for careless 
discharge of a service carbine in barracks. He denies conviction for any 

· 	offenses in civil life. In view of the foregoing, I recanmend that the 
sentence be confirmed but that it be camnuted to dishonorable discharge, 
forfeiture of all pay and allowances due or to become due and confinement 
at hard labor for thirty (JO) years, and that the sentence as thus commuted 
be carried into execution. I further recommend that the United States 
Penitentiary, Lewisburg, Pennsylvania, be designated as the place of con
finement. · 

3. Inclosed are a draft of a letter for your signature, transmitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the recommendation liereinabove made, should 
such recamnendation meet with your app l. 

. 
3 Incls THOMAS H. GREEN 


l - Re cord or trial Major General 

2 - Dft Ltr for sig SJ\V 	 The Judge .Advocate General 
3 - ,__________Fonn or action 

( 	OCMO 138, ,.4 Mq 1946)• 
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WAR DEPARTMENT 
Army Servioe Forces {37) 

In the Office of The Judge Advooa.te General 
Washington, D. c. 

SPJGK - CK 307253 
23 MAY 1946 

1.JNITED ST.A.TES 	 ) CH.A.NOR BASE SECTION 

) 


v. 	 ) Trial by G.c.M., convened a.t Le Mana, 
) Sa.rthe, France, 14 June 1945. To be 


Priva.te First Cle.as ARCHIE ) · hanged by the·neck until dead. 

HALL, JR. {34900858), 3135th ) 

Quartermaster Servioe Comp9.I1Y ) · 


OPINION of the BOABD OF REVllW 
KUDER, ACKROYD and WINGO,· Judge Advocates. 

l. The record of tria.l in the ca.se of the soldier named above ha.s .· 
been examined by the· Boa.rd ot Review and the Board submits this, its opinion, 
to The Judge Advocate General~ 

· 2. The accused was tried upon the following Charge and Specifica.tiona 

CRA.RGEa Violation of the 92nd. Article of War. 

Speciticationa In that Priva.te First Claas Archie Hall, Jr., 
3135th Quartermaater Service Company, did, at Senonchea, 
Franco, with lllAlice a.forethought, willfully, deliberately, 
teloniously, unlawfully, e.nd with premeditation, kill one 
&ivate Sidney B. Fountain, a. human being, by shooting him. 
with a rifle on or about 30 May 1945, thereby inflicting 
a mortal wound a.s a result of which the st.id Priva.te Sidney 
B. Founte.in died, e.t or near Cha.rtres, Franoe, on or e.bout 
3 June 1945. 

He pleaded not guilty to andwa.s found guilty of .the Specification and the 
Cha.rge. No evidence of any previous conviction was· introduced. He was sen
tenced to be hanged by the neck until dead, all the members present concurring 
in the vote on the sentence. The reviewing authority e.pproved the aentenoe ' 
and forwarded the record or trial to the COl!IWLnding General, United Sta.tea 
Forces, European Theater, for action unier .Article of War 48. That officer 
confirmed the aentenoe but withheld th,, order directing the execution of 
the aentenoe pursuant to Article of War 5C>;t. . 

3. The Board of Revievr in the Branch Office of The Judge Advocate 
Genere.l with the European Thea.ter . examined the record of tria.l am held 
it lega.l.ly sufficient to support the tin.dings am the sentence. The holding 
wu approved by the Acting Assistant Judge A.dvooa.te General with the 
Elu-opea.n flleater who a.dvised the Commanding Genere.l, United States Forcea, 
European Theater, tha.t he, had e.uthority to order the execution of the sen
tence, and reoommended oommuta.tion of the sentence to life impriaonment. 
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• 

Before aotion wa.s takea by that offioer his powers, statutory or otherwise 
insofar a.a they pertain to courts-martial, were suspended and in accordanoe 
with instruotions the reoord of trial was forwarded to The Judge Advooate 
General for action by the President. 

4. The Board of Review in the Office of The Judge Advocate General 
has examined the record of trial, conours in the opinion of the Boa.rd ot ·- ", 
Review in the Bra.noh Office (a copy of which is hereto atta.ohed)•. a.nd. is 
of the opinion that the record of trial is legally su.fficient--to ·support 
the .findings of guilty and the sentence a.nd to warrant confirmation ot 
the sentence. A sentenoe of either death or imprisonment for life is 
llWlda.tory upon conviction of murder in violation of Article of Wa?'.. 92. 

,¥ · tf.:. ~- , Judge Advooa.te 

~~ , Judge Advocate 

-~-'cu4-, w_._._____ ____.,____ w.~_-_.ff=.....,_o Judge. Advocate 

2 
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SPJGK,- CM 307253 	 lat Ind 

Hq A.SF, JAGO, Washington; D. C. Jur; 7 1946 

TOa The Secretary of War 

1. Herewith transmitted for the action of the President are the record 
of trial and the opinion of the Board of Review in the case of Private First 
Class Archie Hall, ~r. (34900858), 3135th Qua.rterm&ater Service Compa.ny• 

. 2. I concur in the opinion of the Board of Review that the record of 
trial is legally sufficient to support the findings of guilty and the sen
tence a.nd to warrant confirmation of the sentence. I reco~nd that the aen
tenoe be confirmed but commuted to dishonor~ble discharge, forfeiture of all 
pay and allowances due or to become due, and confinement at hard labor for 
twenty-five years, and that the U. S. Penitentiary, Lewisburg, Pennsylvania, 
be designated u the place of confinens nt. 

3. Inclosed are a draft of a. letter for your signature tra.nsmitting 
the record to the President for his action and a form of Executive action 
designed to carry into effect the recommendation hereinabove made, should 
such action :ineet with approval. 

3 Inola 	 THOMA.$ H. GREEN 
1. 	Reo trial w/Bd Rev · Major General 


Op and Op Br O B/R The Judge Advocate General 

2. Dr.ft ltr sig S/w 
3. Form of Ex action 

( OCMO 21.41 8 ~ 1946) •. 

3 
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WAR DEPART'JENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. 

SPJGN-CM 307254 

UNITED STATES ) FIFTEENTH UNITED STATES Arotr'f 
) 

v. ) Trial by G.C.K., convened at 
) Bad Neuenahr, Germany, 4, 5, and 

Private-BEN GALMON ) 9 .June 1945. To be shot to 
(34079809), 4007th Quarter ) death -w:i.th musketry. 
master Truck Company. ) 

OPINION of the BOARD OF REVIEW 
HEPBURN, BAUGHN and 01CONNOR, Judge Advocates 

1. The accused was tried upon the following Charges and Specifi 
cations: 

CHARGE Is Violation of the 92nd Article of War. 

Specification 1: In that Private Ben Galmon, 4007 Quarter
master Truck Company, did, at or near Niederesch, 
Rheinprovinz, Germaey, on or about 25 April 1945, 
with malice aforethought, willfully, d'eliberately, 
feloniously, unlawfully and with premeditation kill 
one Maria Wilbert, a hwnan being, by shooting her 
"ffith a rifle. · 

Specification 2: In that Private Ben Galmon, 4007 .Quarter
. 	 master Truck Company, did, at or·near Marienthal; 

Rheinprovinz, Germany, on or atout 23 April 1945,. 
forcibly arxi feloniously, against her will, have 
carnal knowledge of Helena Sikorska. 

CHARGE II: Violation of the 93rd Article of War.
' .. 

Specification l: In that Private Ben Galmon, 4007 
Quartermaster .Truck· Company, did, at or near 
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Marlenthal, Rheinprovinz, Gemany, on or about 23 
April 1945, with intent to do him bodily harm, commit 
an assault upon Joseph Sikorska, by striking him on· 
the head with a dangerous instrument, to wit: - a 
hammer. 

Specification 2: In that Private Ben Galmon, 4007 Quarter
master Truck Company, did, at or near Marienthal, 
Rheinprovinz, Germany, on or about 23 April 1945, com
mit the crime of sodomy by feloniously and against the 
order of nature, having carnal connection per anus with 
Helena Sikorska, a huma~ being. · 

He pleaded not guilty to and, all of the members of the court.present 
at the ti.ma the ·vote was taken concurring, was found guilty of both 
Charges and their Specifications.- Evidence was introduced of two 
previous convictions, one by special court-martial for brealdng arrest 
in quarters and being found drunk on duty as a sentinel, in violation 
of Articles of War 69 and 85, and one by summary court for violation 
of a traffic regulation by speeding, in violation of Article of War 96. 
ill of the ioombers of the court present at tha time the vote was taken 
concurring, he was sentenced to be shot to death with musketry. The 
reviewing authority, the Conmaniing General, F.i.fteenth Uni tad States 
Army, approved the sentence and forwarded the record of trial for action 
under Article of War 48. The confirming authority, the Commanding 
Generai, United States Forces, European Theater, confirmed the sen
tence am withheld the order directing execution thereof pursuant to 
Article of War 5o½. 

2. On Z7 October 1945 the Board of Review in the Branch Of.rice of 
The Judge Advocate General. with the European Theater examined the re
cord of trial and held it legally sufficient to support the findings 
of guilty·and the- sentence. The Board of .Review's holding, oontaining 
a summary of the evidence, a discussion of the law pertinent thereto, 
ani the reasoning and conclusions of. the Board, is attached to .the re
oord. The Assistant Judge Advocate General in charge of the .Branch 
Office of The Judge Advocate General with the European Theater ap
proved the holding of the Board of Review and on 3 November 1945 
forwarded the record of trial to the Commanding General, United States 
Forces, European Theater, for execution of the sentence (CM ETO 17275). 

J. It appears that in the meantime the accused escaped fro'11 con
finement and was not apprehended until 23 January 1946. On 19 January 
1946 the powers conferred by direction of the President upon the com
manding General, United States Forces, :b'urop, an Theater, under the 
provisions of Articles ot War 48, 49, 50, and so½ were terminated. 
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·4· · On 14 Februar:y 1946 the record of trial., the opinion of the 
Board ot Review and first indorsement thereto were forwarded to The 
Judge Advocate General., Washington., D. c. for such further action 
as is deemed appropriate. · 

5. The Board ot Revi·ew with The Judge Advocate General, Washington, 
D. C~ has examined the record of trial and concurs in the opinion of 
the Boar~ ot Review. in the Branch O.t'i'ice described above and is also of 
the opinion that the record of trial. is legally sufficient to support 
the findings and the sentence and to warrant eon.t'irmation thereof'. 
The penalty for murder and for rape., in violation of' Article of War 921 
is death or, imprisoment £or lite as a . court-martial may di.rect. 

Judge Advocate • 

. Incl 


. Bolding' b)" B/B. 

CK ETO 17Z'/S 

. IJ~ ~:, t·i 0 
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SPJGN-CM .307.254 1st Ind 

Hq ASF, J_fiGO, Washington, D. C. ; ,:.; r. 

TO: The Secretary of War 


l. Herewith transmitted for the action of the President are the 
record of trial and the opinion of th.a Board of P..eview in the case ot 
Private Ben Galmon (34079809), 4007th Quartermaster Truck Co~. 

2. I concur in the opinion of 'the Board of Review that the re
cord of trial is legally sufficient to support the findings of guilt, 
and the sentence and to warrant confirmation thereof. I reconmend 
that the sentence be confirmed but commuted to dishonorable discharge, 
forfeiture of all pay and allowances due or to become due and con
finement at hard labor for ll:t'e, that the United States Penitentiar,, · 
Lewisburg, Pennsylvania, be designated as the place of confinement, 
and that the sentence as thus modified be ordered executed. 

· ). Inclosed are a draft of a letter for your signature, trana
mitting the record to the President for his action, and a !orm. o! 
Executive action designed to carry into effect the foregoing recom
mendation, should such action meet with approval. 

\.__(J<l7.._._ _._- j 
3 Incl, THOMAS H. GREEN 

1 - Record ot trial Major General 
2 - Dtt. of ltr. f'or The Judge Advocate General 

1ig. Sec. of War 

3 - Form of' Executive 


aoti.on 


----·--------------( OCMO lSS,) June 1946). 
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Yl.A.R DEPARTMEi'll' 
In the Office of The Judge Advocate General 

V{ashington, D. c. 

JAGH--0:M 3072$7 	 j OCT 1946 

UNITED STATES 	 ) CHANOR BASE SF.CTION 
) 

v. 	 ) Trial by G.C.M., convened.at 
) Charleroi, Belgium, 19 September 

Private WILLIAM M. PURVIS ) 1945. Dishonorable discharge 
(34964167), 956th Quarter ) and confinement for life. United 
master Service Company. ) .States Penitentiary. 

---------·--------
REVIEJf by the BOARD.. OF REVImf 

HOTTENSTEIN, SOU' and SCHW.GER, Judge Advocates 


:). --------------
l. The record o£ trial in the case of the soldier named above has 


been examined by tlle Board of Review. 


2. Accused was tried upon the following Charge and Specifications 

CHARGE, Violation of the 92nd Article of war. 

Specification, In that Private William M. Purvis, 956th Quarter
master Service Compaey, did, at or near Ghlin, Stlgium, on 
or about 22 July 1945, 'rd.th malice ai'orethougrtt, will£ull¥, 
deliberate]¥, felonious~, unlawfully, and 'With premeditation 
kill one Technician Fifth Grade Michael Gallivan, a human 
being by' shooting him 'With a pistol. 

He pleaded not guilty to, and was found guilty of, the Charge and Specification. 
No evidence ot. previous convictions was introduced. All members of the court 
present at the time the vote was taken concurring, he 1'S.S sentenced to be 
hanged by the neck \Ultil dead. The reviewing authority, the Coumanding 
General, .Headquarters Chanor Base Section, European Theater, .APO 562 1 ap
proved. ·the sentence and forwarded the record of trial £or action under .Article 

, of War 48. The conf'irming authority, the Comnanding Gemral, United States 
Fo~es, &lropean Theater of Operations, confirmed the sentence, but owing 
to special circumstances in the case commuted it to dishonorable discharge, 
total forfeitures and confinement at hard la.bor for life, designated the 
United. States Penitentiary, Iewisburg, Pennsylvania, or elsewhere as the 
Secretary of War may direct, as the place or confinement, and withheld the 
arder directing execution of the sentence pursuant to Article of liar So½. 
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3. Evidence introduced by the prosecution showed that on the evening 
of 22 July 1945 accused, a private in the 956th Quartermaster Service Com
pany, was present in a cafe at Ghlln, Belgium (R, 1, 13). This ca.fe had a 
bar and another room with a small floor where, at the time in question, 12 
to 15 couples were dancing. Present, among those dancing, besides accused, 
were a number of ra gro and white soJd iers, the latter including Private 
First Class Ozzie ·G. Worley and Technician Fifth Grade Mi.chael Gallivan, 
the deceased, both members of the 5.52d Millt~ Police Escort Guard Compaey 
(R 1, 14, 21, 22). Also present were Privates T. J. Silas and Clarence , 
Durrah, both members of accused's organization (R 13, 21). The deceased, 
Worley and a •Private .First Class Carl Groth" nad gone to tnis ca.fa together 
and while they were dancing, Groth "accidentally bumped into a colored fel 
low-soldier." According to _Worley 11nothing resulted from that occurrence"; 
he had gone over to too ''colored f ellow11 and explained that they "were all 
in the same 'A.rmy and that there was no sense in having 8Ir;f trouble" (R 8}. 
With that Warley danced away and by the time he reached the bar he heard 
"about :tour or .five shots in succession" and when he came out from the place 
where he had "dived for cover," he saw Technician Fifth Grade Gallivan, tne 
deceased, lying on his back (R 8). The shooting occurred at about nine or 
nine:-thirty- in the evening. Worley helped take the deceased to the post 
hospital, "located in the P'ii'E" and saw him there for the last time at about 
ten o'clock (R· 8). Captain George Scnwartz·, Medical Corps, examined Michael 
Gallivan at ten o'clock that evening at the Continental Central Enclosure 
Number 26., Mons, Belgium. He pronounced Gallivan "Dead on Arrival. 11 As a 
result of his examination., Captain Schwartz testified., he found that Gallivan 
had "died a few moments before entering the hospital, and the cause of death 
was multiple gunshots of the-body." At·least four bullets had entered the 
body; there was a bullet wound on the right shoulder, one on the "le.t'tside
of the mid-line,• and one below tbe navel (R 9, 10). 

· Private Durrah, a member of accused's organization, testified that 

before the shooting., T. J. Silas anla white technician fifth grade., had 

an argument in the middle of the dance floor. He heard someone say "It 

doesn't make any di!.f'erencei.• A.bout five minutes later he heard sane 

shooting (R 13-15). He .further testified; 


"when they started shooting I just looked over and seen· that 
T • J. and the T/5 locked up in each others arms, close,4r 


. arguing., and then .I saw T. J. draw back to hit the T/5., and 

· at that time the soldier started !iring on the T/5" (R 15). 


'· 
Tne soldier who started the firing was William Purvis (the accused) and, 

, according to Durrah, "he raised his cap, grit his teeth and put his hand 1n 
·his pocket and took out a pistol - and started firing ---" (R 15). At no 
time did Durrah see Gallivan threaten,accused vdtn 8n3' weapon or strike 

accused (R 15). Durrah was "at tne time - looking at all of them" and at 

no time did he see a gun in Gallivan's hand, nor did he see him "reach for 

his pocket• (R 33)-. 
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In a voluntary extra-judicial written statement made eight. d~s after 
the shooting, which was properly admi:tted in evidence (R 17-20), accused' 
stated that on the night in question he had been drinking and was "pretty 
drunk. 11 He went into the cafe and started dancing. There were two or 
three other colored soldiers present from his compaey-, including T. J. 
Silas, and also two or three white soldiers dancing, one of whom "a T/5 
looked like he was pretty drunk." Accused further stated that at about· 
2030 the "T/5 11 stepped on his foot and, upon being told by accused to get 
off his foot, remarked 11 I 1ll do more than that, I am going to turn out the 
place," meaning that 11he was going to cause trouble. 11 Accused then des
cribed the fatal incident: 

11At about 2130 hours I heard a scuffle in the center of the dance 
floor. I looked around and I saw the white T/5 hit T. J. Silas 
on the shoulder with his right fist. 'When I saw that I reached 
into riv left front pocket and pulled out a small automatic pistol 
I had there. The T/5 was about ten feet away from me then. I 
fired at the T/5 and he put his arms across his stomach and 
crouched down. As he was falling I fired four more times. Every 
one started running out of the dance then. I saw the T/5 laying 
still on the floor., so I too ran out of the cafe and back to riv 
compacy-. On riv way to the compan;r area I passed under a treatle 
crossing and I threw the automatic into a ditch there" (Pros Elc 1). 

In concluding this statement., accused said: 

"When I fired into the 'Mlite soldier, the T/5., it was for no 
other reason that he told me he was going to cause trouble. 
If the T/5 did reach for a gun I did not see him" (Pros Elc 1). 

4.· Fu~ advised of his rights as a witness on his own behalf (R 34), 
accused elected to make the following unsworn statement through his counsels 

"If the ccnrt please., the accused does not wish to take the stand. 
He wishes, through his counsel, to state that he is unable to de
tail vmat happen on the night of 22 J~., and wishes to state that 
he knows that he drank about two bottles of cognac, that he remem
bers standing on his feet., but as to haw or why the offense was 
committed he cannot r.eJ.ate" (R 34). · 

, Private T. J. Silas, testifying on behalf of the accused., stated that 
he had an argument w.l.th one of the white soldiers :who kept pushing him 
With his elbows while he was dancing. Another white soldier asked him 
not to pay any attention to the .first soldier because he was just .about 
drunk. Silas replied.a 110kay, but tell him to stop bothering and push
~ng me around. 11 Subsequentfy' the deceased came over to Silas and renewed 
the argument by asld.ng Silas -what he was going to do about being pushed 
(R 21-22). Silas continueda · . 
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"So., I "told him that I was talld.ng to t.bese two guys and he 
said., •so what if' he was drunk, 'What are you going to do 
about it. t I said, •I •m not talld.ng to you, and get out of' 
my face.• At that time this same soldier then turns and 
makes a swing. Just as I seen him do that I raised my left 
hand to go back at him. So, this. guy makes a pass at me 
and hits me on my left hand and I pushed him away and staggers 
around. I had turned myself' like that (indicating); as soon 
as I goes like that, he backs up and he goes to bis pocket 
and comes out with a gun; and then I beard a shot go off' and 
the first one hit me here (indicating), and so I went down" 
(R 22). 	 - .. 

~ . 	 . 

· Silas testified that he saw the deceased reach and take a pistol from 

bis right hip pocket and saw a pistol in deceased.'s right band (R 23). 

He further testified. that on the night in question the accused was not 

drunk and that he was.not a trouble maker.in bis outfit (R 22-23). 


On cross-ex&nination., Silas was confronted with a 'written statement, 
dated 26 July, which he admitted having signed (R 25). Silas said that he. 
remembered being interviewed., while in the hospital for the wwnd 'Which he 
received at the caf'e., but that he did not remember making a particular 
statement contained therein to which the trial judge advocate directed his 
attention (R 25., 27). Silas I explanation for his .failure to remember was 
that while being questioned in cOimection ,uth that.statement he 1ra.s •intoxi
cated" and under the in.fluence o.f "a couple of shots" given to make him 
sleep., one before and one after. the operation {R 27, 30). His signature 
on the statement appeared becausea "they held my le.ft band up. I was just 
about asleep and I could not steady. myself', so they held up my hand to the ·' 
paper and I signed it11 (R 26). The statement, admitted in evidence as Prose
cution Exhibit number 2, was contradictory to Silas I testimoey, a..t the 

. trial 'With respect to the conduct o.f the deceased immediately prior to the 

shooting. It read in part a · 


"I don't lmow 'What he had in his pocket. Before the T/5, 

the white soldier, could pull anything out of his pocket, 

William Purvis shot at him four or .five times". (R 26; 

Pros Ex 2). , ·· 


Private Durrah testified that the accused was not a trouble maker in 

his company. On cross-examination he stated that at no time did 1he de

ceased have a gun in his hand (R ,32) • 


5. The competent evidence established without doubt that at the time 
. and 	place in question, accused shot and killed, with a pistol, :Michael 

Gallivan, the human being named in the Specification; and that t.his shoot

ing was intentional, without provocation and. ,not in self defense. The 

testimon;r at Durrah, a member or accused •s organization, was that the de

ceased did not reach for his pocket, did not produce a gun, and did not 
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threaten accused. He testified that the deceased and Silas were "closely 
arguing" and that Silas drew back to hit the latter when accused started 
firing. On this evidence the accused was the aggressor and his shooting 
of the deceased was without any possible provocation. Accused in bis 
pre-trial statement said that if tne deceased reacned for a gun he did 
not see him. Silas was the on1¥ vdtness who testified that he saw accused 
reach for a gun arid have a gun in his hand. The statement given by Silas 
in the hospital which partially impeached his testimony on this point -vras 
properly received in evidence. It was not necessary for the hospital state
ment of Silas to have been voluntarily made to render it admissible in evi
dence, since Silas was not the accused nor was his statement a confession 
made by an accused (CM ETO 2625, Pridgen). It was for the court to decide 
what weight should be given Silas I testimony on direct examination, after 
hearing. his inconsistent pre-trial statement and his explanation and testi 
moey as to his menta. and peysical condition at the time he made it, and 
after listening to all the other witnesses (1CM, 1928, par 124b, p 134). 

· 6. The elements of proof in tilis case essential to the findings ·of 

guilty of murder, as charged, were a 


(a) that accused unlawfuu;. killed Ge.llivan by shooting him with 

a pistol as alleged and. 


(b) that such killing was with malice aforethought {?.CM, 1928, 

par 148a, p 162). · 


. 
That the accused killed Gallivan was not disputed. The court was 


fully justified in finding that the shooting was intentional and nthout 

provocation aDi not in self defense, in finding that the shooting ,vas . · 


.	without legal justification or excuse and therefore unlawful (MJM, 1928, 
148a, pp 162-163). . . 

"***Malice aforethought may- exist 'When the act is unpre
meditated. It may mean any one or more of the following states 
of mind preceding or coexisting with the act or omission by 
Which death is caused, An intention to cause the death o£, 
or grievous bodily ham to, any person, whether such person 
is the person actually killed or not * * * knowledge that the 
act which causes death will robab cause the death of or 

ievous bodi harm to erson, whether such person is 
person actu e or not, although such knowledge 


is accompanied by indifference lVhether death or grievous. 

bodi harm is caused or not or. a 'Wish that it not be 

caused11 IDM, 192 , par a, pp 162-16 • Underscoring 

supplied.) 


The following.principles of law are particular~ applicable in the 

instant case t 
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ttMere use of a deadly weapon does not of itself raise a. 

presumption of malice on the part of the accused: but vmere 

such a weapon is used in a manner likely to, and does, cause 

death the law presun1es malice from the act11 (1 Wharton •s 

Criiiir~al Law, 12tn Ed, Sec 426, pp 654-65.5). (Underscoring 

supplied.) 


11An intention to kill * * * may be. inferred from the acts 
of the accused, or·mey- be founded on·a manifest or reckless 
disregard for the safety of human life. Thus an intention to 
kill may be inferred from the w.i.liull use of a deadly weapon" 
(40 CJS, Sec L4, p 90.5). 

11Reckless disre ard of human life ma be e uivalent of 


41ecific intent to kill. 11 - Looney v. ~, l 3 S.E. 372, 

Ga. App 495; Chambliss v. State, 139 S.E. Bo, 37 Ga. 


App 124 (Ibid, CJS; fn. 67, p~. 


'.Che deliberate shooting of Gallivan with a dea~ weapon resulting in 

his death, was, under the circumstances, sufficient to justify the court 

in inferring malice ai'orethougnt (MCM, 1928, pars ll2,!, 148,!, pp 110, 163; 

CM ETO 1941 Battles; CM ETO 7815 Gutierrez). . 


In an unsworn statement made through his counsel, the accused appar

ently relied upon the defense that he was too drunk at the time of the 

shooting to entertain the spec:t'fic intent. Being unsworn this statement 


, was not evidence and was entitled to only such consideration as the court 
deemed warranted (MCM, 1928, par 76, p 61). In direct conflict V£i. th tr.is 
evidence, defense witness Silas testified tnat the accused was not drunk. 
On this evidence and in view of the foregoing principles and their obvious 
application to the acts of the accused, the Board of Review is of the 
opinion that the court was justified in deciding that the accused, if intoxi
cated at all, was not so drunk as to be incapable of forming the intent to 
commit the act which resulted in the death of Gallivan (CM ETO 6229 Cruch; 
CM ErO 6265 Thurman)• . . -;- 

The crime o:f murder was fully proved by competent evidence. 
i

7. The charge sheet snows that accused is 22 years and ll months of 

age. He was inducted 20 March 1944 at Fort Bragg, North Carolina. · No 

prior service is shown. 


8. 'l'he court was legally constituted and had jurisdiction of the 
person and offense. No eITors injuriously affecting the substantial rights 
of accused were committed during the trial. The Board of Review is of the 
opinion that the record o:t trial is legally sufficient to support the find
ings o:f guilty and the sentence as camnuted. 
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--------------

9. The penalty for murder is death ar life imprisonment as the court
martial may direct (Aii 92). Confinement in a penitentiary is autnorized 
upon conviction of' murder by Article of War 42 and sections 275 and 330, 
Federal Criminal Code (18 USCA 454, 567). The designation of' the Un:i.ted 
States Penitentiary, Iewisburg, Pennsylvania, as the place of' confinement 
is proper {Cir 229, rID, 8 June 1944, Sec II, pars 11?,(4), 3~). 

_/,' 7!;/ . . 
-,IS,_~t;.« , Judge Advocate 

,, -
_ta_~ __a_·_·-&_,_,if,-~ ____, Judge .Advocate __-_l/'A,Vf _·_. 

On Thiv6 , Judge Advocate 

-----·----- ( G.C.M.o. 317, 22 Oct 1946). 
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WA.'l ffiPAR'.iYENT 

In the Office of The Judge Advocate General 


Washington, D. c. 


JAGS: 	 - rn: ,307.305 · 'l JUL 1946 

UNITED STATES 	 ) SE CO.ND AIR FORCE 
) 

v. 	 ) Trial by G.C.M., convened at 
) Alamogordo Army Air Field, 

Second Lieutenant ROBERT ) · Alamogordo, lJe,v 1,iexico, 1 
1'f. GIBEN (0-2084512), Air ) February 1946. Dismissal and 
Corps ) total forfeitures 

------------·-----OPINION of the BOARD OF ~VIEW 
TAPPY, HOTTENS'IEIN and S'IERN, Judge Advocates 

------·----- 
1. The Board 'of Review has examined the record of trial in the case 

of' the officer I?,amed above and submits this, its opinion, to The Judge Ad
vocate General.• 

2. The· accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation of the 61st Article of War. 

Specification:· In that Second Lieutenmt: Robert W. Green, Air Corps, 
· 	 Squadron A, 2Jlst Army Air Forces Base Unit, did, without proper 

leave, absent himself' from his organization and station at 
Alamogordo Anny Air Field, Alamogordo, New 1'iexico, from about 
28 October 1945 to about 12 November 1945. 

CHARGE II: Violation of the 96th Article of War. 

Specification l: In that Second Li~utenant Robert w. Green, *** , 
did, at Atlanta .Army Air Base, Atlanta, Georgia, on or about 
.31 October 1945, 'With intent to defraud, wrongfully and unlaw
fully make and utter to the Officers Club, Atlanta A::rnr:, Air 
Base, a certain check in words and figures as follows: 



_____ _ 

<s,> 


___.::Of=fi::.:·ce=r~s_Cl=u;.;:;b___________~o #/100----

No. _October Jlst 1945 

OTERO OOUNTY STA'lE BANK 
Alamogordo 2 N. J.Tex. 

Pay to the 
Order of _ 

Twenty- - - - - - - - - - - - - - - - ~ - - - - . - - - #/100 OOLLARS 
I hereby claim that I have the above amount in this bank at this time, 
and m.ll leave same on deposit there subject to this check upon 
presentation. 

Robert w. Green 
2d Lt. 0-2084512 

Numerous Endorsement and Officers Mess and 
clearing house stamps. Club Fund Atlanta 

Army Air Base_ 

and by means thereof, did fraudulently obtain from said Officers Club 
· Twenty Dollars (~o.oo), he the said Second Lieutenant Green then 'Well 
knowing that he did not have and not intending that he should have 
su.fficient funds in the Otero County State Bank for the payment of 
said check. 

Specification 2 through 12, inclusive, except Specification 9 
which was "l'dthdra'Wll by direction of the appointing authority, 
are identical in form with Specification l except as to dates, 
places, amounts and persons or organizations defrauded. The 
variations are as follows: 

Organization or 
~ Date Amount Place Person Defrauded 

2 Z7 Nov 45 $25.00 Alamogordo Army Air Officers• Mess 
Field, New Mexico 

3 22 Nov 45 25.00 Alamogordo A.rm:/' Air Lt. Arthur G. Mehl 
Field, NewMexico 

4 2 Oct 45 20.00 Atlanta Army Air Base, Officers• Mess 

5, 
' Atlanta, Georgia 

24 Nov 45 25.00 El Paso, Texas El Paso Officers• Club, Inc. 
6 25 Nov 45 25.00 El Paso, Texas El Paso Officers• Club, Inc. 
7· 26 Nov 45 25.00 El Paso, Texas El Paso Of.t;icers t Club, Inc. 
8 2 Nov 45 100.00 Atlanta, Georgia ·J. s. Pinkston 

10 10 Nov 45 10.00 Pyote, Tex.as Officers• Club, Pyote 
Arrrry Air Fie-ld 

ll 5 Nov 45 25.00 11a.xv.ell Field, Alabama Officers• Club 
12 2 Nov 45 100.00 Atlanta Army Air Base, J. s. Pinkston 

Atlanta, Georgia· 
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He pleaded not guilty to, and was found guilty of, all Charges and Speci
fications. With respect to Specification 4 of Charge II, the court by 
exception and substitution found the date of the offense to be 2 November 
1945 instead of 2 October 1945 as alleged. No evidence of previous con
victions lffi.S introduced. He was sentenced to be dismissed the service, 
to forfeit all pay and allowances and to be confined at hard labor for 
eight (8) months~ The reviewing authority approved only so much of the 
sentence as provided for dismissal and total forfeitures and forwarded 
the record of trial for action under Article of f{ar 48. 

3. The prosecution introduced evidence to show that accused absented 
himself without leave from his organization, Squadron A, 231st Army' Air 
Forces Base Unit, Alamogordo, New !,Iexico, on 28 October 1945 and remained 
in that status until he returned to duty on 12 November 1945 (R 13; Pros 
Exs l, 2). 

In support of the check offenses alleged in the Specifications of 

Charge II, it was shown that accused had an account with the Otero County 

State Bank of Alamogordo, New llexico, from 19 October 1945 to 26 December 

1945 and from 15 January 1946 to 31 January 1946 (R 15)~ Nine checks 

drawn on said bank and purporting to bear the signature of accused as 

maker were received in evidence without objection. These· checks are more 

particularly id~ntified artl described as ~ollows: 


Pros.~. Date Amount Payee Ex. No. 

1 31 Oct 45 c20.oo Officers• Club, Atlanta Army Air Base 3 

2 27 Nov 45 25.00 Officers• liess 4 

3 22 Nov 45 25.00 Cash 5 

4 2 Oct 45 20.00 Officers• Lless, Atlanta Army Air Base 6 

5 Undated 25.00 El Paso Officers• Club 7 

6 25 Nov 45 25.00 El ~~so Officers• Club 8 

7 26 Nov 45 25.00 El Paso Officers I Club 9 


10 10 Nov 45 . 10.00 Officers• ·Club, Pyote, Texas 11 

11 5 Nov 45 25.00 Officers I Club, Maxwell Field 12 

. ' 

A photostatic copy of the tenth and eleventh checks, each dated 2 November 
1945, payable to "Cash", in the amount of $100, _also drawn on the Otero 
County State Bank, Alamogordo, llew Hexico, and purporting to be drawn by · 
accused were received in evidence over objection by defense counsel (R 33,. 
34; Pros Exs 10,13). On 8 November 1945, the drawee bank made a charge 
against accused's account for returning two checks because of insufficient 
funds. Each of the said checks was dated 2 November 1945, was payable to 
"Cash" and was in the amount of $100 (R 18, 19). It was stipulated between 

·the prosecution, the defense, and the accused that accused received from 
.the first indorsers the full amounts specil'ied on the face of Prosecution's 
Exhibits 3 through 9, inclusive, and ll through 12, inclusive, and further 
that he received all 01". part of the amounts shown on the £ace of the checks 
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identified as Prosecution's Exhibits 10 and 13 (R 34; Pros Ex 15). 

· The accused made the following voluntary pre-trial statement to the 
investigating officer on 21 December 1945 (R 36; Pros Ex 14): 

"In reference to two checks for $100.00 each written by me 
t6 Major Pinkston at Atlanta, Georgia, I entered them into a 
poker game and was given the balance on the table. In reference 
to two checks in the amount of ~;s20.oo each, dated 31 October and 
2 October, they were cashed by me at the Officers• Club at the 
Atlanta Municipal Airport, and I received actual cash for them. 
I believe that the checks dated 2 October, above-mentioned, should 
have been dated 2 November 1945. '* * *• 

On 5 November 1945, I was at Maxwell Field, Alabama and 
cashed a check there in the amount of t,25.00. That check was 
not given in a gambling game. I presented that check to the 
Cashier at the Officers• ciub and she gave me United states . 
currency in exchange. At that time I did know that I did not · 
have sufficient funds in the Otero County Bank to cover the 
checks at Atlanta as well as this one. 

.. 
\~en I was in Pyote on approximately 10 November, I 'Wl'ote 

two checks for $10.00.each. I wasn1t in Pyote· on the 20th of 
November. and I don• t' have any idea whether I dated a check on 
the 20th. At the time I wrote these two checks I knew that I 
didn 1t have. sufficient funds-to cover them. I ~as pretty sober 
when I "Wl'Ote all of ·the checks, I knew what ·I was doing. 

On 23 November 1945 I was on the Post. I wrote several 
checks around that time and I might have lll'itten one for C25.00.· 
I didn't know that I didn1 t have sufficient funds to cover them. 
I don1t remember a check payable to cash and indorsed by Arthur 
G. 1!ell. I don 1t know· this person Mell. I don• t remenber vlhether 
I cashed two checks for {?25.00 at the window of the Officer• s Club 
on the Post. 

Three checks in the amount of ~~75.00 cashed during the month 
of November at the El Paso Officers• Club were not in payment of 
gambling -debts. I was no.t drunk at the time .I cashed those checks. 
I did know that I didn•t have sufficient funds to cover them. 

I did.not go to the bank to check to see if I had sufficient 
funds to cover these checks. I have'nothing to say in regard to 
this matter and have no explanation to offer. 11 
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Accused's bank balance with the Otero County State Bank, Alrunogordo, 
New 1Ie:xico, was insufficient to pay any of the eleven checks when they 
were presented for payment between 31 October 1945 and l December 1945 
and all of said checks were returned unpaid by the drawee .bank (R 16-18). 
From 24 October 1945 to 23 1:ovember 1945 accused's balance Vii.th said bank 
was never greater than $5.00•. On the latter date accused deposited
C45.oo, but two withdrawals on the same date reduced the balance to 
~)16.95. From then until 26 re_cember 1945 when the account was closed, the 
balance was never greater thanthe latter amount (R 16). 1he president of 
the aforementioned bank testified that he had been engaged in the banking 
business for about 29 years, nuch of which time had been spent as a teller. 
In fact he had started at the bottom and his experience involved all phases 
of banld.ng including the examination of questionable signatures on documents 
received by the bank. His association with this bank dated back to 1917. 
Over objection of the defense counsel, he was pennitted to testify that he 
had compared the ,vriting appea.I'ing on accused's signature card at the bank 
with the signatures appearing on the checks in question and that in his 
opinion all were written by the .sane person (R 15, 19, 20). 

4. After his rights as a witness were fully explained, accused 

elected to be sworn and testified that he entered the wilitary service 


· on 10 October 1939 as an enlisted man in the Regular A.my and was dis
charged on 10 February 1945 to accept a conunission as a second lieutenant 
after successful completion of training as an aviation cadet. He had 
overseas service from December 1939 to August 1943. He is a single man 
and his legal residence is Evansville, Indiana, the home of his grand
mother whom he has been supporting since 1940. He was greatly attached 
to an aunt from ;mom he had received a letter about 28 October 1945 in 
which she stated her intention of committing suicide. He testified that 
.the news depressed him to such an extent that while it was !'not enou~h 
that I couldn1 t distinguish the difference (between right and wrong) but 
enough that the· idea of the wrongness was no:t as strong as it would have 
been before I got into this confused state 11 • This conclition persisted 
until 27 November 1945, Ymen after talld.ng to the chaplain, he found a way 
to help his aunt. Since then the cause of his 11agitation11 has been re
moved and he has redeemed all of the checks (R 38-42). The total amount 
of the checks "Which he issued. and which v,ere returned for insufficient 
i'unds was ~~410. He lost the greater part of the proceeds of the firrl 
two checks in a poker game. .The balance he spent for living e:>.."penses 
and recreation ,vhile returning to his station. He made restitution of 

'the 	amounts involved in the insufficient funds checks out of his pay 
checks for December 1945 and January 1946. He .did this voluntarily be
cause he knew he had done wrong and in this regard he testified: 

· "The only thing I can say· in regard to that period 

is that the amount of wrongness was lessened by my mental 

condition and after I had a chance to think it over it 

was just naturally something I would do under those c:i..r

cumstances - go out and try to make up the checks, try to 

do what I could" , (R 42, 44, 45). 
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5. "·The evidence clearly establishes the unauthorized absence of ac
cused as alleged, in violation· of Article of War 61 and is·le~ally suffi 
cient to support Charge I and its Specification. Further, the uncontradicted 
evidence amply demonstrates that the checks described in Specification 1 
throueh 7 inclusive, 10 and 11 of Charge II were made and uttered by.accused 
as alleged, that he received the proceeds thereof and that said checks were 
dishonored when presented for payment to the drawee bank because of insuffi 

. cient funds in accused's account. On 31 October 1945, the date on ,vhich the 
' 	 first check was negotiated, accused 1s balance with the bank.was only n,5.00 

and at no time thereafter were sufficient funds on hand to perr.J.t payment 
of any one of them. While on 23 November 1945, accused deposited :)45.00 in 
his account, on the sar.1e day two withdrawals reduced the balance .to ~:16.95. 
This was the only deposit throughout the .period involving the transactions 
here under consideration. From these facts and circumstances, the court 
,ras fully warranted in inferring that the accused intended to defraud the 
payees of these several checks and accordingly the evidence is legally suf
ficient to sustain Charge II and Specifications l through 7 inclusive, 10 
and 11 thereof. 

There remains for consideration the findings of guilty ~'ith respect 
to Specifications 8 and 12 of Charge II. ·Over objection of defense counsel, 
photostatic copies of the two checks which ~rere the subject of these Speci
ficationsnvere received in evidence. rt was urged that the documents were 
secondary evidence and therefore inadmissible, but the objection was over
ruled when the trial judge advocate stated that the original checks were 
held by l:Jajor J. s. Pinkston at the Atlanta }!unicipal Airport, Atlanta, 
Georgia, and were not available. Assuming without deciding that said 
photostatic copies were inadmissible because it had not been shown that 
the originals were unproducible, there is other clear and convincing 
evidence in the record that accused necotiated the checks in question, 
that they vrere deposited for collection and that they vrere returned by 
the drawee bank ~paid because accused's balance was insufficient. There 
was prooi' that accused was in Atlanta, Georgia, on the date in question 
and that he had received all or part of the value shown on the face of the 
checks. Further, in his voluntary pre-trial statement he admitted that he 
'Wl'ote tvro checks each for t:100 to l.'.ajor Pinkston at Atlanta, Georgia, that 
he entered them in a poker game and was siven the balance "on the table".· 
He made reference to the Otero County State Dank, statine that on 5 Novem
ber 1945 when he cashed a check at IIaxwell Field, Alabama (Chg II, Spec 
11), he knew he did not have sufficient funds in said bank to cover the 
checks issued in Atlanta. rt was shown that a return charce vias made 
against accused•s account at the Otero County State Bank for two checks 
dated 2 November 1945 payable to cash, each in the amount of ~:;100 received 
·at said bank on S November 1945 and returned unpaid because of insufficient 
funds. Further, at all times durine November 1945, .his balance with the . 
bank was minimal and never sufficient to permit payment of any one of the 
checks. At the trial accused testified that during the period 28 October 
1945 to 27 November 1945, the checks written by him which were returned for 
insufficient funds totalled {~410. He referred to the "first poker game 
'When the' first two checks were written", stating that he had lost the · 
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greater part of it. The checks involved in ·t;he several Specifications had 
an aggregate value of f400 anc. one for ~?10 was the subject of Specification 
9, against ~hich a nolle prosequi ~as entered. Accused testified that all 
the checks had been redeemed by hira. He did this voluntarily because, as 
he said, ,rffell, I knew I ,1ad done wrong". His explanation was that he yias 
laboring under a strain during the period and 11after I had a chance to think 
it over, it was just naturally something I would do under·those circura
stances - go out and try to make up the checks, try to do what I could". 
From the foregoing, it is clear that the evidence pertaining to the cash
ing of these two checks and their dishonor upon presentation for payment 
could relate only to the checks which are the subjects of Specifications 
8 and 12 of (,barge II and to no others. From the 1'.'!lolly inadequate state 
of the account, both when the checks were made and subsequently presented 
to ·the drawee bank, from the fact that during the montl: of November he 
cashed nine other "insufficient funds 11 checks, none of which were redeemed 
until after Charges had been preferred, the v.Tongful and fraudulent char
aqter of his conduct becomes apparent. lhe evidence is legally sufficient 
to support the findings of guilty of these two Specifications. 

6. '.L'he accused is 25 years of age and single. He graduated from high 
school in Evansville, Indiana, in June 1939 and enlisted in the military 
service in October of that year. He had overseas service from December 
1939 to August 1943, attaining the rank of staff sergeant. Thereafter he 
was appointed an aviation cadet and was commissioned a second lieutenant 
in the Air Corps, Army of the United States, on 10 February 1945. The re
view of the Staff Judge Advocate states that the accused has been awarded 
the Silver Star.. He has an AGCT score of 142. 

?. The court was legally constituted and had jurisdiction of the 
person and the offenses. lfo errors injuriously affecting the substantial 
rights of accused were comoitted during the trial. In the opinion of the 
Board o! Review the record of trial is legally sufficient to support the 
findings of guilty and the sentence as approved by the reviewing authority 
and to -warrant confinnation of the sentence. Dismissal is authorized upon 
conviction of ·a violation of the 96th Article of Vfar. 

_____________, Judge Advocate 

Judge Advocate 


Judge Advocate 
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1st IndJACH - CY 307305 

~-m, JAGO, -::rashington 25, D. c. 
JUL 2 6 1946 


TO: 'lhe Se ere tary of War 


1. Pursuant to Executive Order Ho. 9556, Cated 26 :.fay 1945, ti1ere 

are transmitted herewith for your action the record of trial and the 

opinion of the Board of R.eview in the case of Second Lieutenant Robert 

11. Green (0-2084512), Air Corps. 

2. Upon trial by general court-martial this officer pleaded not 
guilty to, and ~ras found euilty of, absence without leave for.fifteen 
days, in violation of Article of War 61 (Charge I, Specification), and 
of the fraudulent ma.king and uttering of eleven insufficient funds c~eclcs 
totalling ~\400. no evidence was introduced of any previous convictions. 
l'e was sentenced to dismissal, total forfeitures and confinement at ha.rd 
labor for eight (8) months. The reviewing authority approved only so much 
of the sentence as provided for dismissal and total forfeitures and for
vrarded the record of trial for action under Article of Yfa.r 48. 

3. A surJmary of the evidence may be found in the accompanying opin
ion of the Board of I?.eview. The Board is of the opinion that the record 
of trial is legally sufficient to support the findings of guilty and the· 
sentence as a:ppro·ved by the revieY/'ing authority and to warrant confirma-. 
tion of the sentence• I concur in that opinion. The accused was absent 
without leave from his organization and station at Alamogordo Army Air 
Field, Alamogordo, rew Ifexico, from 28 October 1945 to 12 November 1945. 
Bet1-.oeen 31 October 1945 and 27 1;ovember 1945 he 1.iade and passed to various 
officers' clubs and to an officer eleven checks aggregating ~400, all drav,n 
on the Otero County State Bank. of .(\larnogordo,· New lfexico. All of the checks 
were dishonored by the drawee bank Yvhen presented to it because the balance 
in accused's bank account was insufficient to pay them. Accused testified 
at the trial and stated that he had voluntarily redeemed all the checks from· 

. his pay for the months of December 1945 and January 1946. His explanation 
was that his actions Y.ere induced by mental strain over the illness of a 
close relative. 

Accused's behavior in absenting himself without leave for a period of 
fifteen days·coupled with the bad check offenses demonstrate that he is 
unworthy of his commission. I recommend that the sentence as approved by 
the reviewing authority be. confirmed but that the forfeitures be remitted 
and that the sentence as thus modified be carried into execQtion. 

4•. Inclosed is a form of action designed to carry the ·foregoing recom
mendation into effect, should such.recommendation meet with your approval. 

'2 Inc1s l ul..J.AS H. GREEN 

l - :je cord of trial · IIajor General


-A - ,Fmi,_-9..f. actio.n.__,___ 
 The Judge Advocate General · 
( GCl!O 248, 2 Aug 1946), 



WAR ffiPARTHENT 
Army Service Forces 

In the Office of The Judge Advocate General 
Washington 25, D. c. 

-' 
"··.. MAY 1946SPJGH - CM 3Cf7322 

' 
UNITED STATES 	 ) ARMY AIR FORCES 


) FLYING TRAINING COHL'.AND
v. 	 ) 
) Trial by G~ c. M., convened at 


Private CLIFFORD A. PECW.'.AN ) Luke Field, Arizona, 3 January 

(16094$75), Squadron c,.3028 ) 1946. Dishonorable discharee and 

Army Air Forces Base Unit. ) confinement at hard labor for fhe 


) (.5) years. Disciplina.ry Barracks, 
) ·. Fort Leavenworth, Kansas. 

HOLDING by the BOAlID OF PE VIEW 
TAJ?PY, STERN and TIB\JETHAN, Judge Advocates. 

l. The Board of Review has examined the record of trial in the case 

of the soldier named above • 


. 2. The accused ,vas tried upon the following Charges and Specifi 

cations: 


· CHARGE: .I: 	 Violation of the 93d Article of war. 

(Finding of not guilty) 


Spec:ii'ication: (Finding of not guilty). 

·CHARGE II: 	 Violation of the 96th Article p:r ·,ircir. 

Sp3cification 1: In that Private Clifford.A. Pechman, Squad
ron· c. 3028th ),;rrrry Air Forces Base Unit, ·Luke Field, Phoenix, 
Arizona, did, at Luke Field, Phoenix, Arizona, on or about 

. 2 Iecember 1945, ccmmit an aggravateq assault and battery 
by wronefully striking J.Jarilyn King, a female child of about 

· three years, on the face and body with his fists arid h~nds. 

Specification 2: (Disapproved by the reviewing au~h~rity). 
. 	 . 

.He pleaded not guilty to all Charges and Specifications. He '\'as found not 
guilty of Charge I and its Specification and guilty of Charge. II and Speci
fications 1 and 2 thereof• .' Evidence was introduced of one previous con- · 
viction by summary court-martial on 5 October 1945 for being drunk and.dis
orderly in uniform in a public place in violation of Article of War 96, for 
which accused was sentenced to be· reduced to the grade of private, to be 
restricted to the limits of his station for 90 days and to forfeit tl4 of 
his pay. · For the instant offenses he was· sentenced to be dishonorably dis:. 
charged the service, to forfeit all pay and allowances due or to become due 

http:Disciplina.ry
http:PECW.'.AN
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and to be confined at Lard labor for five {5) years. The reviewing author-. 
ity disapproved the findine;s of guilty of Sp:3cification 2 of Charce n, 
aporoved the sentence, desienated the United States Disciplinary Barracks; 
Fo~t Leavemmrth, Kansas, or elsewhere as the Secretary of War r.1.ay direct, 
as the place of confinement and forwarded the record of trial fora:;tion 
under Article of 1\'a.r 5o½. 

3. 'The record reveals that the most incriminating matter produced 
by the prosecution to establish the commission of the offenses of which 
accused was convicted was the unsworn testimony of two young boys, one five 
and the other six years of age. Not only ·were these two witnesses not sworn 
but, indeed, one of them stated on the stand that be would not testify 
truthfully. In addition to their unsworn testimony, there ,vas admitted in 
evidence a stipulation as to what one of these witnesses would testify to 
if present in court. 

Since· these two witnesses were not sworn, their testimony was wholly 
incon::.:ietent and can be accorded no weight whatsoever. Furthermore, since 
they vrere each present.in court, the stipulation {Pros. Ex. D) as to what 
one of them, John Edward Y.ine, would testify to if present, should not 
have been adr.titted in evidence. The prejudice to accused resulting from 
the introduction of this stipulation (Pros. Ex. D), in view of the incom
petent testimony given by these tvro witnesses at the trial, is obvious. 
\\'ere we to hold this stipulation to be competent evidence, the net result 
would be to hold that incompetent evidence from the mouth of John Edward 
King while on the ~1.tness stand becanes competent when presented.as a written 
statement with denial to accused of any opportunity for cross-exar.rl.nation. 
Clearly such a result may not be countenanced. 

A statement purporting to have been r.1.ade by accused was admitted in 
evidence (Pros. Ex. G), and although it contained no incriminating matter 
with respect to the offenses charged, it is felt that some canment should 
be made of the method of i~s introduction. To establish its voluntary 
nature wren offering it in evidence, the Trial Judge Advocate turned to 
accused, who had not subIT~tted himself as a witness, and elicited from him 
infornia.tion tending to establish its voluntary character. Such pro~edure 
rro.s so violative of accused's rights as vrould have constituted prejudicial 
error had the statement been tantamount to a confession. 

' 4. such competent evidence as was introduced is woefully inadequate -to 
. establish the cormnission of the offenses charged beyond a reasonable doubt. . ' 

5. For the foregoing reasons the Board of Review holds the record of 
trial legally insufficient to support the findings of guilty and the sentence. 

~ )J?'~ , Judge Advocate. 

·t~_.,..- , Judge Advocate. 

_ ~ ---~ Judge Advocate. 
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SPJGH--:0 OJ: 307322 	 let Ind 

Hq A.SF, JAGO, washington 25, D. c. MAY 2 0 1946 

TO: 	 Camnanding General, A;emy Air Forces Flying Training Canmand., 
Randolph Field, Texas. 

l. In the case of Private Cli.fford .A. Pechman (l6o94875), Squadron 
c, ,3028 Amy Air Forces Base Unit, attention is inv.l.ted to the foregoing 
holding of the Board of :R:lview that the record of trial is not legally 
sufficient to support the findings of guilty and the sentence, which 
holding is hereby approved. I concur in the holding of the Board of ~
view am, for the reasons therein sta~ed, recamn.end that the findings and 
sentence be vacated. 

2. \tlen copies of the· published order in this case are forwarded 
to this o.f.fice· they should be accanpanied by the foregoing holding and 
this indorsement. For convenience 'of reference, please place the file 
number or the record 1n brackets at the end of the published order, as 
follOlf'S: 

( W 307322) • 

fflOMAS H. G ,N 
Major Gene ra1 
The Judge Advocate General 
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WAR IEPAR.l'MEN'l' 
A:rrrq Service Forces (65)

In the Office or The Judge Jdvocate,Oeneral 

'Washington 25, D. c. 


9 !·,MY !946 
SPJGH - CM: 307361 

UNITED STATES ) CI:WDR !WE Si: CTION 

v. Trial by G. c.Y.~ convened at Le Havre, .l 
) France, 22 Januar;y 1946. Dismissal, 

First Lieutenant LOUIS J. ) total .for!eituns, fine or $2!QJ)O, and 
HENSLEY, JR. (0-1592270), ) confinement at hard labor tor one (1) 
QUartermaster Corps. ) ~u. . 

OPINION ot the BOAID OF lEVlEW · 

T.A.PPY, smm and TIEWTRA.N, Judge .Advocates~ 


1. 'fbe Board ot Be'ri.e,r has examined the recori. ot trial in the case 

ot the otticer named abow and aubmits th11, its opinion, to The Juige 

Advocate General. . 


. 2. The accused ,raa tried upon the .following Charge.: and Spea1!1cation: s 

atl!QSa .Violation ot the 61st .Article ot 'SU'. 

Spec:1.ticationa · In that lat Lieutenazrt Louis J. Henale7, Jr, 

3.40th Quartermaster Depot SUPP17 c~, formerly' 990th 

QU&rtemaster Sen1ce Canp8D1', did without proper leaw 

absent himsell traa bis comand at !At Haff9, France t;rom 

about 20 October 1945 to about 6 Dtcember 1945. 


Ha pleaded not guil"7 to, and was foum guilty at, the Charge and Specifi 

cation. No evidenoe o! prev.Lou conv.Lctiona na introduced. He was sen

tenced to diaissal, total .forfeitures, cont'inemen'\ at bard l.&bor tor one 

(1) years, and to -pq a tine ot $250 to the United Statee. The rev.Lewing 
authorit7 approved the sentence and forwarded the record ot trial for action 
under ,lrticle ot War 48. · · , · 

. 3. On 17 October 1945, :while stationed at le Havre, France, accused ns 
ordeNd b;y proper a11thority to proceed to Pari.1, France, and obtain the liquor 
ration for the officer• then billeted 'Id.th hill and was furnished Qo,erment 

, transportation tor the trip. Accused was chosen primarily' for this aasigment 
because he wished to e.tf'ect the transfer at a 1um ~ mone,- frm hi1 tather 
in the Unitad states for the purpose of' payi.ng certain debts accuaed had in
curred. He left Le Havre on 17 October 1945 and was to be gone three dqa 
accordinc to the terms ot his orders. Cl119 Octeber 1945 transportation_.· 
41,pa,tcbed to Pari• tor the purpose o.t transporting accused and the ottioera• 
liquor 'bl.ck to Ia Havre, but accused did not return with the driwr. Trana
pomticn was again dispatched to Paris on 20 October 1945, but accused did 

. not met. the dr1wr and ccmequantly' did not return to Le ,lf&TN·. Thereatter.



on 8 Nowmber 1945, the transportation o!'ticer o!' accused•s orgm.ization re-. 
ceiwd_ a telegram .trom accueed stating that he would a.rriw at Le Havre. Rail
road station ~at date. .A,ccordingly1 transportation was diepatched to the 
station to pick him up, but accused did not arriw. He finally surrendered 
to the provost marshal in Paris, Franoe, 6 December 1945 without having re
oeiwd 8117 extension ot his temporar,r duty. At the ti.me accused was sent to 
Paris on the above~ntioned mission, he was awaiting redeployment to the 
United States and was per.forming no specifically assigned milita:ry duties. 

·4. .Atter being tully advised ot his rights as a w1tness in his own be• 
hal..t, accused elected to be B'WOm and testified that be le:tt Le Havre, France, 
tor Paris on 17 October 1945 on 'three days• tempora:ry dut;r, His official 
Jd.ssion wu to obtain the liquor ration :tor the ot.ficara o! his organisaUoa 
but he was heavily in debt at the ti.me and was-chosen !'or the assigmant so 
that be might e.f!ect the trans.fer ot a sum o.f money to his credit !ran the 
united States through the J. P. Morgan Bank in Paris. .A.fter arriving in 
Paris he encountered difficulties and did not receiw the money until about 
8 No'V8Jllber at lirl.ch time be telegraphed an officer o! his orgamzation that 
be 110uld return three days later. Accordingly, on 11 November 1945 be 1'18nt 
to the railroad station to ootain a train reservation to IA Havre, and 1ih.ile 
in the act o.f canpleting this transaction his Val-pale containing his mone7 
and clothes 1la8 stolen. <kl the same day he •s invited to have dinner in 
Paris with a lad;r friem, Countess Madeleine de Rebourseaux. ltrl.le at her 
hane he 11'8.9 stricken 'Iii.th influenza am remained in bed until 6 December 1945 
except the dq o.t 21 Nowmber. On that dq he 'Went to the finance office in 
Paris and drew a partial pay nth the view to returning by train to his station 
but upon returning to the hOlD9 o! his lady' friend, he again became 1111 was 
Bick to his stcmach and ran a i'ewr. On the morning o.t 6 December. 1945 
accused ,rent to the Provost Marshal li!adquarters 1n Paris and. endeavored to 
telephom his comm&llding, officer. He was prewnted !ran doing so and there
upon taken into custody' upon an apprehension 'ffll?'rant llhich that o.f!ice p08
:sessed. ' · 

Defense introduced in evidence a true cop;y ot a letter ad.dressed to 
accused bi Yorgan & 01.e, Incorporated, sha.-l.11g that on 8 Nowmber 1945, upon 
authorisation ot a cable transfer order !ran J. P. }.{organ & o:,mpan;y ot New 
York, N. Y., the sum ot 44,354 French francs were paid to accused. Def'en11e 
also introduced a true copy of a train reservation !ran Paris to Le Havre .for 
accused• s use on 11 Nowmber 1945. 

It 11'8.9 stipulated that it ())untess de Rebourseaux 1'18re present in court 
she would testit7 that on 11 No"Vember 1945 she received a call !rom accwsed, 
whom sb9 had Imam.a i'ew months, who told her he bad lost his bag (Val-pak), 
and she invited him to her home .tor dinner. During his visit be became ill 
and despite her care, accused~ obliged to remain abed tor ten dqs. BY 
21 :N011ember his health bad improwd and he went to the finance office to ob
tain a partial pay and his railroad ticket for the return trip to hi& station. 
On his return to her home, following this errand, his illness became 1r0rse 
and be was .toroed to go back to bed and remain there until 6 December 194.5. 

- 2. 
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Lieutenant Colonel Jack Fleischaker., stationed at Le Havre., France, 
testified that he attended college with accused at the University o:t Missouri 
and had personal knowledge o:t his reputation both at scllool and in Kansas 
Ci'liy where he resided. Accused1s reputation :tor truth and veracity was unim
peachable. 

5. The evidence demonstrates that accused was ordered by competent 
authority to proceed on 17 October 1945 from u, Havre., France., to Paris., 
France, on three· days• temporaiy duty and upon completion thereof "WaS to re
turn to his proper station. Government transportation was furnished to acccm
plish the trip to Paris and was dispatched to Paris on October 19 and 20 tor 
his return trip, but accused did not return. He remained absent without 
lea'V8 from 20 October 1945 to 6 Iscember 1945., at 1Vhich time he surrendered 
to military police authorities in Paris. .Accused contends., and to soms extent 
his contention ts corroborated, that he became ill on 11 November 1945 and 
-.as confined to bed at the home of his lady .friend in Paris until 6 December 
1945. .Accepting his contention as true, it constituted no defense and could 
be considered only iri extenuation. It 'Will be noted., however., that no satis
factory explanation was given of accused's failure to return bet~en 2> Octo
ber 1945 am 11 November ·1945 except the delay occasioned in effecting the 
transfer o:t a sum o! money to him !ran the United States which lJaS a purely 
personal bwsiness transaction. The record of trial is legally sufficient to 
sustain the findings of guilty of the Charge and Specification. 

6. Accused is approximately Jl years of age , married and the father of 
a 4½ year old boy. He graduated !ran Shattuck Military Academy and attended 
the University of Missouri 3½ yeans. Prior to entering the militacy service 
he was employed by the Goodyear .Aircra!t Corporation., Litchfield Park, Arizona, 
at a salary of $.300 per month.- He -was inducted 19 November 19-42 and upon 
graduating from The Quartermaster school., CSmp Lee., Virginia., was appointed 
a second lieutenant., QU.artermaster Corps., Arnv o!' the United States, on 28 
May 1943. He n.s promoted to first lieutenant on 16 July 1945. 

. Four ot the five members of the court., the trial judge advocate and 

defense counael rec~ended clemency predicated upon (a) accused's previous 

excellent character and military service, (b) because the offense conmitted 

is of a purely military nature involving no moral turpitude, and (c) because 


. accused was awaiting transfer to a carrier unit for redeployment to the 
United States and was performing no militazy duty in his organization at the 
time the offense -was camnitted. 

7.. The court was legally constituted and had jurisdiction of the accused 
and the offenses. No errors injuriously affecting the substantial rights of 
the accused 11ere canmitted during the trial. In the opinion of the Board or 
Bniew the re cord of trial is legally sufficient to support tm findings o! 
guilty and the sentence and to warrant confirmation of the sentence. Ilis
missal is authorized upon conviction of a violation of Article of War 61. 

Judge Advocate. 

Judge Advocate. 

Judge Advocate 
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SPJGH - CY 307361 	 lst Ind 

Hq ASF, JAGO, 'Washington 25, D. C. 

TO: '!be Se creta:ry or War 

l. Pursuant to Executive Order No. 9556, · dated May 26, 1945, there are 
transmitted herewith for your action the record of trial and the opinion of 
the Board of Review in the case of First Lieutenant Louis J. Hensley, Jr. 
(0-1592270), Quartermaster Corps. 

· 2. Upon trial by general court-martial this officer was found guilt7 
of absenting himself without leave from his command at ~ Havre, France, 1rom. 
20 October 1945 to 6 December 1945. He ,ras sentenced to dismissal, total 

·	forfeitures, a fine of $250, and confinement for one (1) year. 1be revie~ 
authority approved the sentence and forwarded the record of trial for action 
under Article of war 48. · 

3. A summary of the evidence may be found in the accanpanying opinion 
of the Board of Review. ·The Board is of the opinion that the record of trial 
is legally- sufficient to support the findings of guilty and the sentence and 
to warrant confirmation of the sentence. I concur in that opinion. · 

On 17 October 1945, while at Le Havre, France, awaiting transfer to the 
united States, accused was ordered to Paris, France, on three days• temporary 
dut7 with instructions to return to his station upon canpletion of such duty 
but not later than 20 October 1945. Accused did not return until 6 Decem

. ber 1945 and, ~ccordingly, was absent 'Without leave during the period of 20 
October 1945 and 6 December 1945. The reason given by accused for his un
authorized absence was twofold, (a) that he was delayed until ll November 
1945 in ef.fectuating the transfer of a sum of money to him from the United 
States, and (b) that on the last mentioned date he contracted influenze~'llhich 
required him to remain abed until 6 teoember 1945. 

. Four of the .five members of the court, the trial judge advocate and 
defense counsel have recommended that the confinement imposed be remitted 
and the dismissal be suspe1zded. On 15 September 1943 accused was convicted 
by general court-martial tor absence without, leave from 12 August 1943 to 
26 August 1943 and sentenced to be restricted to his post for sixty (60} 
d.3.ys and to !orteit $250 o! his pay per month tor four (4) months. I recan
mend that the sentence be confirmed but that the fine be remitted and that 
the, sentence as thus modified be carried into execution and that a United 
States Disciplinary Barracks be designated as the place o! confinement. 

4. Inclosed is a form of action designed to carry into execution the 
. foregoing recommendation, should such. recommendation DM:let 1d.th your approval. 

2 Incls 
l - Record~o! trial 
2 - Fonn ot action 

( OCMO 197, 21 June 1946)• --

• • 
Tll'lY.AS H. GREEN 
Major General 
'.Ihe Judge Advocate General 

- 
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WAR IEPARTMENl' 
Arrq Service Forces 

In the Office of The Judge Advocate General 
Washington, D.c. 

SPJGN-CK 307365 

UNITED STATES ) OKtHAWA. BASE COMMAND 
I ) 

v. ' ) 1'rial by G.c .)(., convened at 
) .APO 1331, 29 January 1946. 

Techllician F1i'th Grade ) Dishonorable discharge, tbtal 
EllfARD ROWLEY (34943293), ) torfeitures, and confinement 
3070th Engineer lADnp . ) for lite. Penitentiar.r, 
Truck Compa.D1'. ) McNeil Iala.nd, Wasb:f ngton. 

REVIFlV b:y the BOA.RD OF REVUlV 

HEPBURN., BAUGHN and o•CONNOR., Judge .ldvocates 


l. The Board o! Revie,r ha.s examined the record of trial in the 
case of the soldier named above. 

I 

2 •. ·The-accused was tried upon the following Charge and Specifi~ 
cationa 

CHARGE& Violation o! the 92nd Article o! War. 

Specification: In that Technician Fifth Grade Ednrd 

Rcnrle;r, 3070th Engineer Dmlp Tl"\lck Comp&ny" did, at 

.lPO 180, on or about 6 January 1946, with malice 

atorethought, willful.ly, dellberatel,7, te.1oniously, 

unl.awfull;y, ard with premeditation kill one Private 

Isaac Bell., 3070th Engineer lump Truck Company-, a 

human being b:y shooting him with a pistol. 


He pleaded .not guilty to., and was found guilt:y of, the Charge and Speci
fication. Eudence was introduced ot two previous convictions; each tor 
an absence without leave of four days duration. He was sentenced to be 
dishonorably discharged the service,_ to forfeit all pa:y and allowances 
due or to become due, and to be confined at ha.rd labor, at such place 
as the reviewing authority might direct, ror the te:na of his natural 
life. The reviewing authority approved the sentence, designated the 
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United States Penitentiary, McNeil Island, Washington, or elsewhere 
as the Secretary or V(ar may direct, as the place of confin81ll8Ilt, and 
fonardad the record of trial under Article of War So½• ' . . 

3. The evidence as summarized by the Staff'. Judge Advocate of the 
Okinawa Base Command showsa 

a. For the prosecution: Private (then Sergeant) Oscar Martin, 
Technician Fi.t'th Grade Arthur B. Soarrey, and Corporal Johnson were 
stand:l.Dg in the company street, 3070th Engineer ll.unp Tru.ck Company, 
.lFO 180; Old.nalra, at about 2000, 6 January 1946 (R. 6, l.3, 14, 20). 
Accused came out of a squad tent and asked Soarrq to return a .45 
caliber pistol that accused had loaned him about. fifteen minutea 
earlier (R. 14, 17J Pros. Ex. 2). Soarrey returned the weapon. Ac
cused put it in the •bosom• (R. 6) of his coveralls (R. 27) ·and ,in
vited the others into the tent for a drink (R. 7, 14). The weapon 
n.a a United States J.rtq Pistol, serial nuni)er 31076., and had plastic 
handles with pictures under them (R. 7, 14J Pros. Ex. 2). Martin and 
Soarre1 accompanied accused into the latter•s tent (R. 6., 14, 21). It 
was a squad tent and there were twelve cots therein. Accused's bed 
was the first on the left hand side., the bed of Private Isaac Bell 
(deceased) was situated on the right directly across the aisle from 
that of the accused., and the second bed on the left side, adjacent to 
that o! the accused, belonged to Private Ellison J. Eaczy- (R. 24-25). 
Eady' was zy1ng on his bunk at the time and Bell was lying on his (R. 7, 
21, 25). Also present were the i'olloning: Flippen, Henry Johnson, 
Roland Herring, and Driver (R. 22). · 

When Martin, Soarrey, and accused entered the tent, thq sat. 
on accused 1a bed. Accused opened his locker a:nd took out a fi.t'th o! 
whiskey and another pistol, handing the latter to Soarrey (R. 14, 21). 
There was a cartridge lodged in the chamber but since Soarrey did not 
know how to unload 1t he returned the pistol to accused and he unloaded 
it and laid it on the bed beside the whiskq. Soarrey stepped outside 
to urinate (R. 14, 21). Accused worlced the mechanism of the gun ,rith 
the plastic handles am checked the magazine (R. 7,.'8). He pointed U 
1n the direction o! Eacy, who said, 110:>n't point the gun towards me• 
(R. 7, 21). .lccused •turned on bis bed and was pointed towards Pri
vate, Bell• (R. 7). The latter, who was lying on his cot., also ob- · 
jacted (R. 7, 8. 21). Accused replied, "Thia is m:/' gun, I will point 
it to where I want• (R. 8) • They commenced to argue and near (R. 8, 
21). Accused put the pistol with the plutic handles back inside his 
coveralls (R. 8) • The argument continued 1n an angry tone. Bell 
raised up on his elbow, but did not have any gun or weapon visible 
(R. 9). F.1.nal.q, accused said •You black Sln oi' a bitch, I will 
kill 7ou• (R. :8, 31., .32), and reached "back up there.• Martin 
thereupon turned to leave but .before he could get to the d:>or, a 
series ot !our or five shots rang-out (R. 8). 

2 

http:stand:l.Dg


(71) 


Easley raised up as soon a.s ha heard the pistol fire. J.a 
· he looked up he saw accused standing, with the pistol 1n bis right 

hand1 pointed at Bell, and with his right.toot !onard1 not over three 
feet from the .foot of Bell• s bed. He saw accused take one step for
ward and fire the pistol three or tour times more as he advanced with 
the pistol pointed at Bell (R. 21-221 25). Some cotton new up trom 
the head o! Bell•s bed, and 1t looked like Bell "was jumping as the 
pistol shot• (R. 221 24). Bell was lying d:>wn, covered and only his 
head was usible (R. 9, 181 24). 'lhen the firing stopped, Bell said 
•Lord have mercy, someboey help me,• and groaned once or twice (R. 22). 
Accused was standing 1n the middle of the aisle (R. 25). He appeared 
•pretty cool• and looked over at Easley aIX1 said, •You better move out 

and ge.t him a tzuck and help take bim to the Hospital• (R. 24). 


Soarre;y heard the shots and re-entered. He saw _accused 

standing beside his bed with the .45 caliber pistol with the glass 

handles· in his band. He heard Bell moan. Accused told Soarrey to 

talce a drink, which the latter did (R. 15, 17). Soarrey asked ac

cused 1.t the latter had shot Bell, an<i the accused replied, •yes• 

(R. 15). Accused did not appear excited (R. 18). - · · 

i .
Technician F1.tth Grade Horace E. Ridley heard the shots and 

entered accused's tent.. As he came in, he saw accused and Soarrey 
standing by accused's bed. Accused had a .45 caliber pistol 1n hi• 
hand and was reloading it. Ridley asked accused it he .had shot Bell 
but accused did not rep~. Soarrey asked accused for a drink: of wbiske7 
and took it. .After that Ri.dley again asked accused 1.t he shot Bell• .lc
cused thereupon replied., "Yes, I shot hia, he is lying over there dead. 
That son of a bit.ch is lying over there dead, I done ldlled him• (R. :.6) • 
.Bell was ly1:ng on his bed and Ridley went over and pulled the covers 
back. Bell was bleeding from the mouth and kind of groaning. Kore 
soldiers entered am accused pulled out his pistol, asked them.what 
they nnted, and. told them to get out be.tore he killed somebo~ else. 
After the others went out, accused put the pistol into his coveralls 
(R. 26, 29). . 

Captain Francis w. Jmrrq was sumnoned and entered the ac

cused• s tent a few minutes later. Accused was standing, 11&T.lng his 

arms around, cursing, am "raving.• Bell lay- on his bunk, clad OJ:U1' 

in his underwear, with his blanket partly' over the lower part o:t his 

bod;y and bis head on the pillow. Blood was •gushing• trom his mouth 

and nose (R. 32-34). He was carried out of the tent on his cot, placed 

on a truck and taken to the hospital. .A.t that time Bell was al.ant and 

was not moving 1n any way (R. 19, 24, 34) ! ... 


.A.t 1500 on the following day, 7 January 1946, Colonel John a. 
Schae!'er, Medical Corps, 9th Station Hospital', performed an autopsy upon 
the bod;y of a 70ung negro man, ident:1.t1ed to him by First Lieutenant 
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John w. McCarty as the body ot, PriTate Isaac Bell (R. 10, 11) • The 

cause of death was a gunshot wound of the chest, with laceration of 

aorta and internal hemorrhage. The bullet was a .45 caliber pistol 

bullet and was found lodged in the body. It was 1'811loved and marked 

•H". It bad entered Bell's body in the left posterior axillary line 

just below the tenth rib and passed upwards, toward the right and 

anteriorly through both lobes or the left lung, through the ascending 

aorta and bad come to rest • just to the right of the irmer and of the 

right clavicle whLch it bad fractured• (R. 12; Pros. Exs. l, 3) • 


.A. microscopical examination and comparison by: First. Lieutenant 

Amadio ),{. Cabe, rnr., P.A.., of the Criainal Investigation Laboratory, 

Provost Marshal's Ofi'ice, M.anila, indicated that the bullet marked •B" 

had been .fired from a .45 caliber Colt pistol, serial number 31076 

(R. ~), the pistol with the plastic handles (R. ?, 14; Pros. Ex: 2). 

b. For the defense: After being advised by the Law .Meui:>er 1n 

open court of his rights as a witness, accused elected to testify as 

tollowsr He bad had three fifths of whiskey on 6 January and had pe~ 

sonally- consumed at least a fifth thereof', starting at about 1400, right 

after lunch. In addition he had consumed an unknown quantity of beer. 

He was highly intoxicated that evening (R. 36). 


B;y cross-examination ot prosecution ntnesses, the .tollowing 
testimony, pertaining to the state of sobriety o.t accused on the after
noon and evening of 6 January, was elicited by the de.tense a Accused, 
Soarre;y, and several others had been drinking that afternoon. They 
had consumed two fifths o! 11hiske7 (R. lS, 19, 22). Accused was 
•intCXld.cated,• but not •drank• (R. 16, 18, 19, 27, 30, 33) or 11aenseleas• 

. (R. 19)•. .Aa used b;r the 111.tnesses, a man is only 11 drunk:• when he falls 
down (R. 16), is •belplaaa• (R. JS) or asleep (R. 27). J.ccused staggered, 
talkedl>ud (R. 16, 19, Zl, 29), and appeared to have been drinking 
•pretty hea'Y1" (R. Z1, ~, 33) but d1.d not stagger when ha entered the 

tent just be!ore the incident (R. 23). Immediately after the shooting 

he was standillg steady on bis .teet (R. 19) and seemed to be •pretty 

cool• (R. 24), but a fn minutes later, accused was waving his arms · 

around, curai:cg, and raving (R. 34). In Captain.Murray's opinion, 

ac~ed •• excitecl and act~ unusual but did not appear to be in- · 

toxi.cated or drunk at that time. His breath smelled of llhiskey, but. 

he did not stagger or talk incoherently and, when he calmed dollZl, · he 

was •perfectly rational• (R. 35). 


4. The accused has been found guilty o.t the murder o.t Pr1vate 

Isaac Bell. llu.rder is defined as the killing ot a human being with 

ul.1.ce a.forethought without legal excuse or justification (KCll, 19~, 

par. 148!, P• 162). It was established by the evidence beyond any 

reasonable doubt that the accused killed Isaac Bell at the time and 
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place alleged in the Specification and that ·he had no legal excuse 
or justification tor the act. The o~ element of the c Ii.me in issue 
was that o:t malice. · SeTeral "Idtnesses heard the accused in a~er 
shout epithets at Bell and then immediately before tiring the tat&l 
shots sq •I will kill you. 11 

•Malice or mall.ca aforethought is an essential ingredient 
of assault with intent to murder. .As in the case of murder
* * * malice ~ be either express or implied. It includes. 
not only anger, hatred, am revenge, but every unlawf\11 am 
unjustifi.able motive. It is not con.f'lned to ill will to
ward an indiTidual, but is intended. to denote an action 
flowing from any wicked am corrupt motiTe, dona with a 
wl.cked mind umer such circumstances as Hince a plain in
dication of a heart reckless o:t social duty- and fatally" bent 
on mischief. It is inplied from any deliberate or cruel act 
against another which shon an abandoned and malignant heart. 
It is the opposite of an act performed underUl:lCntrollable 
action 1rbich prevents all deliberation or cool reflection 1n 
forming a purpose. 

* * ** * * The existence of L&llce as an element of usauJ:t. 111.th 
int;ant to murder may be interred or presumed trom the sur
rounding circumstances, such as tbs use of a deadly weapon, 
the character of the assault, the unexplained attempt to take 
lite, or where the assault is unlawful and is done without 
reaso:cable proTocation·or circumstance o:t palliation, or 
is comnitted deliberately and is likely to result ta~, 
or from the reckless disregard of human lifen (40 CJS, sec. 
78, PP• 940-942J CK ETO :2899, Reeves; CY ETO 15862, l(cDan:iel). 

atrn every case o! apparently deliberate and unjustifiable 
· k:f lHng, the law presumes the existence ot malice necessary 


to constitute murder, and devolves upon the accused the 

onus of rebutting the presumption• (Winthrop's Military 

Law arn Precedents, :2nd Ed., Reprint 192:>, P• 673). 


In the light of these authorities it is clear that there ns •Ple sub
stantial evidence of record from which the court could properly and le
gally presume malice. 

Notwithstanding his acts resulting in the death of the decedent, 
the accused contends that as a matter of law he was not guilty- ot murder 
because, due to his drunkennesa, he was not mentally able to entertain 
malice aforethought. Concerning the de.tense of drunkenness the llanual 
!or Courts-Martial 'provides a 



•Drunkenness a It is a general rule ot lo .that volun
tary drunkenness, whether caused by liquors or drugs, is 
not an excuse for crime committed while in that condition,; 
but it may be considered as affecting mental capacity to 
entertain a specific intent, where such intent is a. neces
sary element ot the of.t'ense. 

Such evidence sh:>uld be carefully scrutin:1.zed ae 

drunkenness is easily simulated or may ha't'8 been re

sorted to for the purpose ot stimulating the nerves to 

the point o:t colllld.tting the act. 


In courts-martial however., evidence o:t drunkenness 
ot the accused., as indicating his state of mind at the time 
ot the alleged offense., whether it may be considered as pro
perly affecting the isS12e to be tried; or only the measure 
of punishment to be awarded in the event o! conviction, is · 
generally admitted in evidence• (KC14, 1928, par. 126ll,. p. 136). 

The evidence concerning his intoxication and its extent was properly 

admitted and it must be preSUD3d that it was considered by the court 


· in reachi.."'lg its findings. By its findings of guilt;y the court has 1n 
ef.f'ect found as a .fact that tr-3 accused was not drunk to the extent that 
his mental capacity to entertain·malice a.torethought was affected. Al
though admittedly intoxicated the accused 11as able to· and did walk, talk 
coherentl.¥, stand still an:i point and tire his pistol. He fully realized 
that he had killed his victim when he said 1tyes, I shot him, he is ~ng 
over there dead1t and told those present to call an ambulance. None of 
the ntnesses 110uld sq that accused was drunk. The record clearly 
shows that accused's intoxicated condition was riot of St1ch an extreme 
degree as to negative his ability to entertain malice aforethought. 
In any event the issue o:t fact thus raised has been resolved by the 
court against the accused. Such an issue was within the exclusive 
province of the court tor determination., and, inasmuch aa its .findings 
are supported by competent substantial e'Vi.dence they 111.11 not be dis• 

· turbed by the Board of Renew upon appellate re'rln (CM ETO 15862, 
J(ot,nitl, and the cases citad therein.) . . 

. · s. The Charge Sheet shows a~cused to be Zl rears of age. Without 

prior service he was. inducted on 23 lla1' 1944, at Fort Benning, Georgia. 


6. The court was legall.Jr constituted and had jurisdiction ot the 
peraon and the otf'enae. No erron injuriously affecting the substantial 
rights of the accused were committed during the trial. The Board of 
Review is of the opinion that the record ot trial is legally. suthcient 
to support the findings o:t guilty and the sentence and to warrant con
firmation thereof. The penalty :tor murder is death or life imprisomnent 
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as the court-martial Dl8iY' direct (B 92). Con:tinement in a penitentiary 
is authorized upon conviction o! murder by J.rticle o! Tar 42 and sectiont 
Z"/5 and 3301 Federal Cr1Dd nal Code (18 USCA. 454, S67). The desf..gnation 
o! the United States Penitentiar;r, McNeil Isla!:ld, Washington, as the 
place of confinement, is proper (Cir. :2291 WD, 8 June 19M., Sec. II, 
par. lg, (4), 3:e.) • 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General (77)
Washington 25, D. c. 

SPJGH - CM JCY7J67 

UNITED STATES ) 9TH INFANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Ingolstadt, Germany, 27 August

Private JIMMIE WATSON ) 1945. Dishonorable discharge, 
(J646J444), Compa.ey A, ) total forfeitures and confinement 
47th Infantry, 9th In ) at ha.rd labor for life. United · 
fantry Division. ) States Penitentiary, lewisbtlrg, 

Pennsylvania. 

REVIEW by the BOARD OF REVIEW 

TAPPY, STERN and TREVETHAN, Judge Advocates. 


1. The accused was tried upon the following Charge and Specifi 
cations: 

CHARGE: Violation of the 92nd Article of War. 

Specification 1:· In that Private Jimmie Watson, Company "A", 
47th Infantry, did, between Hohenwart and Hohenried, Ger
many, on or about 3 "July 1945, with malice aforethought, 
willfully, deliberately, feloniously, unlawfully, and with 
premeditation, kill one Amalie Shauer, a human be~ng by 
shooting her with a Thompson Sub Ma.chine Gun., 

Specification 21 In that *** did, between Hohemrart and 
Hohenried, Germany, on or about J July 1945, forcibly and 
feloniously, again.st .her will, have carnal knowledge of 
Amalie Shauer, a female child below the age of sixteen ,years. 

He pleaded not guilty to and, two-thirds of the members of the court 
present at the time the vote was taken concurring, he was found guilty 
of the Charge and both Specifications. Evidence was introduced of two pre
vious "convictions, one by special court-martial for disobeying an order 
of a non-commissioned officer in the execution of his office, in viola
tion of Article of War 65, and one by summary court-martial for wrongfully . 
entering off-limits premises, in violation of standing orders and of 
Article of War 96. All of the members of the court present at the time 
~he vote was ta.ken concurring, he was sentenced to be shot to·death with 
musketry. The reviewing authority, the Commanding General, 9th Infantry 
Division, approved the sentence and forwarded the record of trial for 
action under Article of War 48. The confirming authority, the Commanding 
General, United States Forces, European 'I'heater, confirmed the sentence 
but, owing to special circumstances in the case, he commuted it to dis
honor.able discharge from the service, forfeiture of all pay and allowances 
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due or to bec0Jll8 due and conf'ineimnt at hard labor for 11.t'e, designating 
the tmited states Penitentiary, Ievdsburg, Pennsylvania, or elsellhere as 
the Secretary o! war may direct, as the place o! confinement, and-'llithheld 
the order directing the execution o! the sentence pursuant to Article o! 
war 5oi. . · . . 

2. On 18 January 1946 the Board o! Review in the Branch Office or The 
Judge Advocate General nth the European Theater examined the record ot 
trial and held it legally suf'ficient to support the findings or guilty and 
the sentence as commuted. The Board or Review's holding llhich contains a 
summary o! the evidence, a discussion of the law pertinent thereto and the 
reasoning and conclusions or the Board is attached to the record. The 
Acting Ass~stant Judge Advocate General with the European Theater approved 
the holding of the Board of Review and on 18 January 1946 .f'orwarded the 
record o! trial to the Commanding General, United States Forces, European 
Theater, !or execution or the sentence. 

3. On 19 January 1946 the p0111ers conferred b,- direction o! the P~si
dent upon the Camnanding ueneral, United States Forces, European Theater, . 
\lllder the provisions ot Articles of war 48,49,SO and 5~ 198re terminated. 
On 25 February 1946 the record o! trial, the holding of the Board or Review 
and First Iniorsement o! the Acting Assistant Jwge .Advocate General with 
the European Theater 198re forwarded to The· Judge Advocate General, WashingtonJ 
D •. c., for such further action as ns deemed appropriate. 

4. The Board o! Review in the 01'!ice · ot The Judge Advocate General, · 
Washington, D. c., has examined the record o! trial, concurs in the holding 
of the Board of Review 1n the Branch Office and !or the reasons therein 
stated is or the opinion that the record of trial is legally suf'i'icient to 
St!pport the findings of guilty and the sentence as camnuted and to warrant 
.confirmation o! the sentence. The penalty for either murder or r~pe in 
violation o! .Article o! War 92 is death or imprisonment i'or 11.t'e, as a 
court-martial may direct •. · · · · 

· ~«N4(~. Judge Advocate. 


. . . {<~~ · , Judge Advocate. 


· ?~~~ , Judge Advocate. 


. ( GCMO 1681 11 Ju."le 1946)• 
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UAR DEPARTMENT (79) 
In the Office of The Judge Advocate General 

Washington 25, D. C. 

JAGK - CM 307372 

.l.3 JUL &ti 
U N I T E D S T A T E S 	 ) 84TH INF4NTRY DIVISION 

) 
v. 	 ) Trial by G.C.M•• convened at Weinheim, 

) Germany, 13 and 19 September 1946. Dis-. 
First Lieutenant ROBERT D. ) missal and total forfeitures. Confine-
MA.NLY (0-432906), Infantry ) ment for eighteen (18) .months. 

--------------------------~-OPINION of the BOARD OF REVIEW 
KUDER, MoAFEE and ACKROID, Jwge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the above named officer and submits this, its opinion, to The Judge Ad
vocate General. 

2, The accused was tried upon the following Charges and Specifications1 

CHARGE I1 Violation of the 	96th Article of ~ar. . ·,

Speoifioation la In that First Lieutenant Robert D. Manly, 
Company c, 159th Infantry, was, at Malsch, Germany, on or 
about 16 August 1945, drunk and disorderly in a civilian 
home, while in uniform• 

. Specification 21 In that First Lieutenant Robert D. Manly, 
•••, did, at Malsch, Germany, on or about 15 August 1945, 
wrongfully. willfully. and in violati~n of standing orders. 
fraternize with German civilians by ente.ring the home of . 
Wilhelm Kamuf. 

Specification 31 In that First Lieutenant Robert D. Manly. 
•••,did.at Malsch, Germany, on or about 16 August 1945. 
wrongfully and unlawfully enter the dwelling of Wilhelm Kamuf. 

·CHARGE II1 Violation of the 93d Article of War. (Finding of 
not guilty.) 

Specification& (Finding of 	not guilty). 

He'plea.ded not guilty to all Charges ~d Specifications. He was found guilty 
of Charge I and its Specifications and not guilty of Charge II e.nd its Speci
fication. No evidence of any previous conviction was introduced. He was 
sentenced to be dismissed the service, to forfeit all pay and allowances due 
or to become due, and to be confined at ha.rd labor. a.t such pfa.oe as the 
reviewing authority might direct, for eight yea.rs. Tne reviewing authority 
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approved the sentence but reduoed the period of oonfinem.ent to eighteen 

months and forwarded the reoord of trial to the Colllill8.nding General, United 

States Forces, European Theater, for action um.er Article of War 48. On 

7 .January 1946, that officer confirmed the sentence e.s approved and modified 

but remitted the eighteen months oonf'inement and forwarded the record of 

trial to the Assistant Judge Advocate General in charge of the Branch Office 


•of The Ju:ige Advocate General with the l!..'uropean Theater pursuant to Article 
of War so½. On 19 January 1946, before action was taken by the Boa.rd of 
Review in the said Branch Office, the powers, statutory or otherwise, in 
so far as they pertain to courts-martial, of the Commanding Ge::eral, United 
States Forces, European Theater, were suspenqed and, in aooordanoe wtth 
instruotions, the record of trial was forwarded to The Judge Advocate 
General for necessary action. 

-3. hidenoe for the Prosecution. 

Elizabeth Kamuf, a cigar worker from Malsch, Germany, testified that 
at about 9130 on the evening of the 18th or 19th of August 1945, the aooused 
came to the house where she a.nd. her parents lived at Malsch, Germany. A~oused 
had visited this house twioe before (R. 9) a.nd. on this occasion had come to 
see witness' sister on a purely social visit (R. 18). She was.alone with 
accused in the kitchen for a.bout five minutes until her sister :r&iria a.nd 
her sister's friend joined them (R. 7). Aocused was drinking Cognac and 
talked to -no one, for "he was fully drunk" and "could not stand anymore" 
(R. 8). Later that evening an .American lieutenant described by the witness 

as the "oontrol" officer came to her home and asked her when the accused 

had arrived. The accused thereupon moved towards the "control" offioer and 

"grabbed him in front by the necktie" a.nd. then le.ft the house (R. 8 ). At 

this time the a.ocus.ed said something to the "control" officer but the wit

ness did not understand it. Later, about two or three o'clock the next 

morning, accused knocked -on the door _and window of w1 tness' home. Both 

window a.ni door were closed a.ni no one opened the. door for him. Accused 

opened the shutter and climbed in through the window on the first floor. 

Witness had not opened the door for him because she was a.fr~id of him as 

a. result of what had happened earlier (R. 8,9). She did not see accused 

a.gain at any time after this ocourrenoe. Accused _fell asleep after he 

climbed in the window and left the house at a.bout seven o'clock in the 

morning (R. 10). Both witness and her father, Wilhelm Kamuf, are of 

German nationality (R. 9). 


Helene Antrett. a waitresa from Malsch, Germany. testified that she 

is the sister of,Eliza.beth Kamuf a.nd lives in the house of Wilhelm Kamuf, 

her father. Witness, her father, and sister are of German nationality. 

Sometim~ during the night of 15 August 1945 she saw the accused knock 

on the door and window of the house and heard him call-out her name e.nd 

that of her sister. She was upstairs at the time and did not come down 

beoause she was afraid. She· saw the accused tear the shutter open and 

climb in through the window. The following morning she looked out of a 

window on the top floor and saw him leave in an automobile. The door and 

window had been looked before acoused entered and the latoh.whioh fastened 

_the shutter had been torn off during the ,entry (R. 11,12). 

2 
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First Lieutenant Thomas A•. McLaren, Company A, 335th Infantry, tes
tified that on the evening of 15 August 1945 he was acting as a patrol 
officer and stopped to check a civilian house in Ji:a.lsch, Germany. He 
entered the living room of the house and asked two German girls he found 
there if there were a.ny .American soldiers in the house. About that time 
the accused "grabbed" him and turned him around saying, ~bat the hell 
are you doing here, what the God damned hell are you doing here. Come 
outside I want to talk to you" (R. 20). Accused was drunk and dressed 
in the uniform·of a first lieutenant in the Army of the United States (R. 
20). 'Witness· said to the accused, "Just a minute Lieutenant, I will take 
care of: you in a minute" and, turning his baok to the a.ocused~ asked the 
girls if there were any more soldiers in the house. When the witness turned 
back to. speak to accused, accused was gone (R. · 19,20,21). Witness- then 
left the house and searched for accused a.nd heard someone running off in 
some bushes up the road from the house. Witness had a jeep turned around 
so that its headlights flashed up the road towards the bushes and, seeing 
a movement in the bushes about twenty-five yards from the jeep sa.id, "You 
had better come out or I' 11 shoot. 11 Since nothing happened, witness fired 
one round up in the air. He then walked up the road toward where he had 
seen the movement in the bushes and about twenty yards further on noticed 
accused lying in a ditch trying to hide under the bushes. Witness brought 
accused to the Command Post of Company C, 335th Infantry, and left him 
there with the Charge of Quarters. Witness entered the house in the first 
place on a routine check, for the two German girls that lived there had 
been treated for venereal disease and soldiers had been known to be 
"hanging around it" (R. 22,23). 

The court, at the request of the prosecution and without objection 
by the defense, took judicial notice of the non-fraternization policy 
which existed as pa.rt of the standing orders o,f the European Theater (R.16 ). 

4. After his rights as a witness were explained to him, the accused 
elected to remain silent, and no evidence was introduced in his behalf 
(R. 17,25)•. 

5. As to Specification 1. 

There can be no doubt that the accused was grosa:ly drunk and disorderly 
while in uniform. He was "fully drunk," he "could not stand anymore," and, 
taken in connection with his unprovoked and abusive assault on Lieutenant McLaren, 
his return to the Ka.mu£ residence in the early morning hours and his sub
sequent actions thereat, the evidence clearly shows that his conduct was 
such as to bring discredit upon the military service and was highly preju
dicial to good order and military discipline. Although the drunkenness 
and disorderly oonduct of the accused charged under Specification 1 did 
not occur at a. public place but a.ta private, 'civilian German home, members 
of the occupation forces of -the United States who so far forget their· 
responsibilities as to act as did this accused in the presence of enemy 
civilians do a great disservice to their country and cause and cannot be 
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permitted to go unpunished. 

As to Specification 2. 

The court took judicial notice of the standing orders of the European 

Theater forbidding members of the occupation forces to fraternize with 

the enemy. The Acting Theater Judge Advocate in his review, referring 

to this non-fraternization policy, quoted Appendix "A" to letter dated 

12 September 1944, Supreme Headquarters Allied Expeditionary Forces, as 

follows a· 


' Para.graph 41 "Non-fraternization is the avoidance ot 
mingling with Germans upon terms of friendliness. familiarity 
or intimacy, whether individually or in groups, in official 
or unofficial dealings. However, non-fraternization does not 
demand rough, undignified or aggressive conduct, nor the 
insolent overbearance which has characterized Nazi leadership." 

Para.graph 5a.a "There will be no fraternization between 
Allied personnel-am the German officials or population." 

Both the Acting Theater Judge Advocate ani the Sta.ff Judge Advocate, in 

their respective reviews, stated that this directive had received wide 

publicity. The court, then, from its own experience could infer in the 

absence of evidence to the contrary that the accused had knowledge of the 

non-fraternization policy. The defense did not complain of lack of notice 


,of this policy or of the above quoted directive at the trial. Therefore, 
this ca.se is easily distinguishable from CM P-595, Lattimer (4 Bull JAG 
488), in which the record of trial was held legally insufficient because 
of lack of evidence showing that the accused had or should have had know
ledge of an order relating to fraternization with natives in the Pacific 
Theater. The evidence 'is uncontradicted that. the ace used did in fact 
mingle with German civilians in viol~tion of a standing order of the theater 
to which he was assigned. 

All to Specification 3. 

There is ample testimony that the accused did break s.nd enter the 

dwelling of Wilhelm Kam.ui' wi:thout the consent of any of the occupants 

thereof. The Specification alleges that accused did. "wrongfully s.nd 

unlawfully e~ter the· dwelling of Wilhelm Ka.mu!' •." The Specification sets 

out an offense cognizable under the 96th Article of War, am the evidence 

is clearly sufficient to establish the accused's guilt thereof (CM 220805, 

~' 13 B.R. 73 ). Voluntary drunkenness is no defense to such an offense 
(CM 272624, Waters, 46 B.R. 327). . 

It is apparent from the evidence as a whole that the testimony ot 

Elizabeth Kamuf as· to the date of commission of the offenses oha.rged was 
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in error or, in a.ny ca.se; that the events she relates as having happened 

on the 18th or 19th of August 1945 were the same as those occurring on 

the 15th and 16th of August 1945,· concerning 'Which the other witnesses 

ih the case testified. 


6. War Department records show that the a.ccused is 29•1/2 yea.rs 
of age, is married and has one chiid. He is a. high school graduate and 
completed four yea.rs of college at Ka.naas State College, majoring in 
General Science. He did not graduate from the latter institution. He 
was a student in the ROTC while in college and had two years experience 
as a. student instructor of ba.sio ROTC students. On 24 Ja.n'ua.ry 1942 he 
was· appointed and commissioned a second lieutenant of Infantry in the 
Officers Reserve Corps and entered on extended active duty on 10 February 
1942. He was promoted to the temporary grade of first lieutenant in the 
Army of the United States on 5 Ootober 1942. According to the Staff Jw.ge 
Advocate's review, accused arrived overseas on 20 March 1945 and has. not 
been in combat. 

7. The oourt was legally constituted and had jurisdiction over the. 
accused and of the offenses. No errors injuriously affecting the sub
stantial rights of the accused were committed during the trial. In the 
,opinion of the Board of lieview the record of trial is legally sufficient 
to support the findings of guilty and the sentence as approved by the 
reviewing authority and to warrant confirmation of the sentence. Dis
mi:ssa.l is authorized upon a conviction of a violation of Article of War 
96. 

' Wi/1,a;.. · /! 4-u./-'1 . , Jw.ge Advocate 
7 

ff. £,7(J ~tff-=· ,Judge Advocate 

~.~ <' , Jw.ge Advocate 

s 
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JAGK - CM ~07372 lat Ind 16 August 1946 

"WI>, JAGO, Washington 25, D. c. 

TOa The Secretary of War 

l. Pursuant to Executive Order No. 9656, dated May 26, 1946, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the oase of First Lieutenant Robert D. 
l&ully (0-432906), Infantry. · 

2. Upon trial by general court-martial the a.ooused was found guilty 
of being drunk and disorderly while in unit:orm in a. civilian home at 
Ma.lsoh, Germany, of wrongfully, willfully and in viola.tion of standing 
orders, fraternizing with German civilians, and of wrongfully and ~aw
fully entering the dwelling of one Wilhelm Ka.m.uf, all in violation of 
Article of War 96. No evidence of any previous conviction was introduced. 
He was sentenced to be dismissed the service, to forfeit all pay and allow
ances due or to beoome due, and to be confined at ha.rd labor, at such, 
place as the reviewing authority might direct, for eight yea.rs. The re
viewing authority approved the sentence but reduced the period of confine
ment to eighteen months a.nd forwarded the reoord of trial to the Commanding 
General, United States Forces, European Theater, for action under Article 
of War 48. That officer confirmed the sentence as approved and modified 
but remitted the eighteen months1 oonfinement a.nd forwarded the record of 
trial to the Assistant Judge Advocate General in charge of the Branch 
Office of The Judge Advocate General with the European Theater for aotion 
pursuant to Article of War 6o½.. On 19 Je.nuary 1946, before action wa.s 
taken in the said Branch Office, the powers, statutory or otherwise, in
sofar as they pertain to courts-martial, of the Commanding General, United 
States Forces, European Theater. were suspended and, in accordance with. 
instructions. the record of trial was forwarded to The Judge Advocate 
General for necessary action. 

3. A summary of the evidence may be found in the accompanying 

opinion of the B0&rd of Review. I concur in the opinion of the Boa.rd 

that the record of trial ia legally sufficient to support the findings 

a.nd the sentence a.a approved and confirmed, a.nd to warrant confirmation 

of the sentence. 


The accused, on the evening of 15'.A.ugust 1945. went to the home of 
Wilhelm Ka.muf in Malach, Germany, to pay a sooial vidt with a. daughter 
of the household. He had visited this holll8 twice before. The occupants 
0£ the house were of German natione.lity and at that time the ·lVid~ly 
publicised non-fraternization policy of the European Theater was in effect. 
One of the daughters described the acouaed a.a nfully drµnk" and a.a being 
into:rloa.ted to the extent that he "could not stand a.ny more." Later that 
evening Lieutell&nt McLaren, making a routine check of the houae in pur
suance ot hie duties u patrol officer, asked the two German girls he 
found there if there were any American aoldiera present. Accused then 
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"grabbed• him and turned him a.round saying, "Vfuat the hell a.re you doing 
here, what the God damned hell are you doing here. Come outside I want 
to talk to you." Accused was drunk and dressed in the uniform of a first 
lieutenant in the Army of the United States. Lieutenant McLa.ren then 
told the a.ooused he would take care of him in a minute and continued his 
questioning of the girls. Accused then left the house. Lieutenant 
McLaren completed his interrogation and went outside to search for the 
accused. He heard a rustling in some bushes some distance up the road 
from the house and, after warning whoever wu in the bushes to come out, 
he fired one round up in the air. Since nothing happened aa a result of 
this warning, he proceeded to investigate the area where he had heard the 
rustling and found the accused hiding in a ditch. He took the accused·to 
a nearby command post and left him with the Charge ot Quarters. About two 
or three o'clock.the next morning aooused returned to the Kamuf home, 
knocked on the door and window and called out the names of two of the 
daughters of the house. The door and win:low w,ere shut and looked for the 
night and the daughters would not let him in beoauae they were afraid of 
him as a result of his earlier conduct. Accused thereupon tore open the 
shutter al'ld climbed in through the window. Accused tell asleep a.fter he 
climbed in the window and left the house at about seven o • olook in the 
morning. 

4. The aooused is 29-1/2 years of age, is married and has one child. 
He is a high school graduate and attended Kansas State College tor tour 
years but did not graduate therefrom. He was a student in the ROTC while 
in college and had two years' experience as a student instructor of basic 
ROTC students. On 24 January 1942, he was commissioned a second lieutenant 
of Infantry. in the Officers• Reserve Corps and entered on extended active 
duty on 10 February 1942. He was promoted to the temporary grade of first 
lieutenant in the Army ot the thited States on 5 October 1942. Ha arriTed 
overseas on 20 March 1945. He had no combat experience. While there is 
nothing in the record to justify the acta ot the accused, due to .his long 
aerTioe, the aublle<pent relaxation or the be.n on· fraternisation and the 
.fact that the otferuses ot which the accused stands convicted are not ot a 
eerioua criminal nature, I recommend that the sentence be con.firmed and 
that the sentence as thua modified b• suspended during good behavior. 

6. Inclosed is a form ot action designed to carry into execution 
the foregoing recomnendation, should it meet with yo approval. 

2 Inola THOMAS H. GREEN 
1. Record ot trial Major General 

_ 2. Form of action The Judge Advocate General 
( GCJ40 262, 21 Aug 1946):-----
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I WAR DEPARTMENT 
~~..,' Axm:f' Service Forces .. 

In (__ b.£.t'ice of The Judge Advocate ( )leral 
Washington 25, D. c. •- (8'7) 

4 APR 1946"SPJGH - CM 307378 

UNI'TED STATES .) OISE: IN'.lERMEDIA'.lE SECTION, 
) COMMUNICATIONS ZONE, EUROPEAN 

v. ) THEA'.IER OF OPERATIONS . 
) 

Privates BERNARD W. '.IENNIS ) Trial by G.C•.M., convened at Reims, 
(33227644), Company I, 501st } France, 31 May and l June 1945. 
Parachute Infantry; FRANCIS A. } Sentence as to each accused: Dis
WALKER (12201365), Headquarters ) honorable discharge, total for
Company-, 3d Battalion, 501st ) feitures and confinement at hard 
Parachute Infantry; FlALPH H. ) labor for life. United States Peni
KELLER (11072354) and CARL H. ) tentia:i:y, I.ewisburg, Pennsylvania. 
TAYLOR (32945509), both of Ser- ) 
vice Company, 506th Parachute ) 
Infantry. ) 

mvmw of the BOAID OF REVJEW 
TAPPY, S'.lERN and TREVETHAN, Judge Advocates. 

1. The accused were tried upon the following Cllarges and Specifi
cations, respectively: 

'.!ENNIS 

CHAmE I: Violation of the 58th Article of War. 

Specification l: (Nolle prosequi). 

Specification 2: In that. Private Bernard w. Tennis, Com
pany I, 50).st Parachute Infantry, alias Corporal Charles s. 
Darby, Parachute Infantry, alias Corporal Charles T. Knight, 
l1arachute Infantry, did, at tenford Manor, near Hungerford, 
England, on or about 19 November 1944,· desert the service 
of the United States·and did remain absent in desertion 
until he was app:rahended at Richmond, Virginia, on or about 
4 February 1945. 

CHARGE II: Violation of the 69th Article ·of War. 

Specification: In that * * * having been duly placed in con
finement in the Regimental Guardhouse, 506th Parachute 
Infantry, on or about 26 September 1944, did, at tenford 
Manor, near Hungerford, England, on or about 19 November 1944, 
escape from said confinement before he was set at liberty 
by proper authority-. 

CHA.R!E III: Violation of the 96th Article of War. 
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Specilication l: (Disapproved by the reviewing authority). 

Specification 2: In that*** did, in conjunction with 
Private Ralph H. Keller, Service Company, 506th Para
chute Infantry, and Private earl H. Taylor, Service 
Company, 506th Parachute Infantry, at Richmond, Virginia, 
on or about 8 January 1945, ldth intent to deceive mili 
tary and civil authorities, falsely make and forge for h:19 
01'iil use a certificate of honorable discharge from the A:rm:;f 
of the United states in the name of Corporal Charles Terence 
Knight, Parachute Infantry. · 

I<ELIER 

CHARGE I : Violation of the 58th .Article or war. 

Specification: In that Private Ralph H. Keller, Service Com

pany-, 506th Parachute Infantry, alias Staff Sergeant 


. Richard c. Barker, Parachute Infantry, did, at Denford 
Manor, near Hungerford, England, on or about 19 November 
1944, desert the service of the United States and did 
remain absent 1n desertion until he surrendered himself 
at New York, New York, on or about 25 January 1945. 

CHARGE II: Violation of the 69th Article of War. 

·Specifications In that * * * having been duly' placed 1n con- · 
.finement 1n the Regimental Guardhouse, 506th Parachute 
In!'antr.r, on or about 7 October 1944, did, at Denford Manor., 
near Hungerford, England., on or about 19 November 1944, 

·escape .from said confinement before he 11as set at liberty 
by proper authority. 

CH.ARCE IIIs · Violation ot the 96th J.rticle ot war. 

Specification ls (Disapproved h'1' the 'ren.~~ authority). 

Specification 21 In that ***did, 1n conjunction '111th 

Private Carl H. Tqlor; Service Canpan.y., 506th Parachute 

Infantry, and Private Berna.rd W. Tennis, Company I; 501st 

Parachute Infantry, at Richmond, Virginia, on or about 8 

January 1945, with intent to deceive military and civil 

authorities, falsely make ani !orge for the use o.f the 

said Private C&rl'H: Taylor a certificate ot honorable. 

diecharge !rom the im7 of the Ub1ted states in the mime 


. . o.f Staff Sergeant Wil~ C~. Ta;,lor; Parachute In!antry. 

Specification )1 In th&t ***did, in CClljunetion with 

Private Carl H. Tqlor, Service CanpM1', 506th Parachute 

Infantry, and Private Bernard W'. Tennie., Canp~ I., ,,50let 


-2

http:Berna.rd


(89) 


Parachute Infantry, at Richmond, Virginia, on or about 
8 January 1945, with intent to deceive military and civil 
authorities, falsely make and forge for the usa of the said 
Private Bernard w. Tennis a certificate of honorable dis
charge from the Army of the United States in the name of 
Corporal Charles Terence Knight, Parachute Infantry. 

WALI<ER 

CHARGE I: . Violation of the 58thArticle of ;var. 

Specification: In that Private .Francis A. walker, Head~ 
quarters Canpany, Third Battalion, 501st Parachute In
fantry, alias Private Merle A. Broadhead, Parachute In
fantry, did, at or near Hermitage, 13E!rkshire, England, on 
or about 2 November 1944, desert the service of the United 
states and did remain absent in desertion until he was 
apprebeIXied at Bm:falo, New York, on or about 5 February 1945. 

CHARCE II: Violation of the 69th Article of War. 

Specification: In that * * * having been duly placed in con
finement in the Regimental Guardhouse, 506th Parachute In
fantcy, on or about 24 October 1944, did, at or near 
Hermitage, Berkshire, England, on or about 2 November 1944, 
escape from said confinement before he was set at liberty 
by proper authority. 

·CHARCE III: 	 Violation of the 96th Article of War. 
(Disapproved by the reviewing authority}. 

Specification: (Disapproved by the reviewing authority). 

TAYLOR 

CHARGE I: .Violation of the 58th Article of War. 

Specification: In that Private Garl H. Taylor, Service Com
pany, 506th Parachute Infantry, alias Staff Sergeant 
W:i.lliam c. Taylor, Parachute Infantry, alias Billy Taylor, 
did, at Upper Danford, near Hunger.ford, England, on or 
about 13 Noyember 1944, desert the service of the United 
States and did remain absent in desertion until hens 
apprehended at Richmond, Virginia, on or about 4 February 
1945. 

CHARGE IIa Violation of the 96th Article of war. 

Specification 	ls (Disapproved by the reviewing authority}. 
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Specification 2r In. that*** did, in conjunction with 
Private Ralph H. Keller, Service Company, 506th Parachute 
Infantry., and Private Bernard w. Tennis, Canpany I; 501st 
Parachute Infantry, at Richmond, Virginia, on or about · 
8 January 1945, with intent to deceive military and civil 
authorities, falsely make and forge for his own use a 
certificate of honorable discharge from the Army of the 
United States in the mme of staff Sergeant William c. · 
Taylor, Parachute Infantry. 

Each accused pleaded not guilty to and, either all or three-fourths of the 
members of the court present at the time the votes were taken concurring., 
was found guilty of th~ (llarges and Specifications against him. Evidence 
was introduced of one ·previous conviction of Tennis by special court-martial 
for absence without leave for ten days in violation of Article of War 61; 
of two previous convictions of Keller by summary court, one for being drunk 
in uniform in a public place in violation of Article of War 96 and one for 
absence without leave for four days in violation of Article of War 61; of 
three previous convictions of Walker, two by summary court for absence with
out leave for two days and for improper "Wearing of the uniform in violation 
or .Articles of war 61 and 96., respectively, and one by special court-martial 
for absence without leave for 38 days in violation of Article of War 61; 
and of one previous conviction of Taylor by special court-martial for absence 
without leave for six days and for,appearing in public in civilian clothes., 
in violation of Articles of War 61 and 96~ · re spe ctive1y. All of the members 
of the court present at the time the vote was taken concurring, each accused 
was sentenced to be shot to death with musketry. The reviewing authority, 
the Commanding General, Oise Intermediate Section, Communications Zone., . 
United States Forces, European Theater., disapproved the findings or guilty · 
of Specification 1 of each Charge III pertaining to accused Tennis and 
Keller; disapproved the findings of guilty of Charge III and its Specifi
cation as to accused 1Va.lker; disapproved the finding of guilty of Specifi
cation l of Charge II as to accused Taylor; approved each of the sentences 
and forwarded the record or trial for action under Article or war 48. The 
confirming authority., the Commanding General, United States Forces., European 
Theater., confirmed the sentences but, owing to special circumstances in the 
case., commuted ·each to dishonorable discharge, forfeiture of all pay and 
allowances due or to become due., and confinement at. hard labor for the term 
of the accused's natural life, designated the United States Penitentiary, 
Lewisburg., Pennsylvania., as the place of confinement and withheld the order 
directing execution of the sentence pursuant to Article of War so½. 

2. on ll January 1946 the Board of Ieview in the Branch Office of 
The Judge Advocate GeneriJ.l with the lluropean Theater examined the record 
of trial and held it legally sufficient to support the findings of guilty 
as approved ~d the sentences as commuted. The Board of Review• s holding 
which contains a summary of thE!' evidence., a discussion of the law pertinent. 
thereto and the reasoning and conclusions of the Board is attached to the 
record. The Acting Assistant -Judge Advocate General, ?11th the European 

-4



------------------- -----------

(91) 

Theater approved the holding of the Board of Review and on 11 January 1946 
.forwarded the record of trial to the Commanding General, United States 
Forces, European Theater, for execution of the sentences as commuted. 

,3. On 19 January 1946 the powers conferred by direction of the Presi
dent upon the Commanding General, United States Forces, European Theater, 
under the, provisions of .Articles of War 48, 49, 50 and 5o½ were terminated. 
on 12 February 1946 the record of trial, the holding of the Board of Fe
view and First Indorsement of The Acting Assistant Judge Advocate General 
with the European Theater mre forwarded to 'nle Judge Advocate General, 
Washington, D. c., for such further action as was deemed appropriate. 

4. The Board of Review in the Q.ffice of The Judge Advocate General, 
Washington, D. c., has examined the record of trlal, concurs in the holding 
of the Board of .Ieview in the Branch Office, a copy of which is attached 
hereto, and for the reasons therein stated is of the opinion that the 
record of trial is legall7- sufficient to support the findings of guilty as 
approved and the sentences as commuted and to warrant confirmation of the 
sentences. The penalty for desertion in time of war is death or such other 
punishment as a court-martial may direct (Article of war 58). 

c::-:;t.~211!!1:~:&::lf!a.~::L!J~~~'#-, Judge Advocate. 

Judge Advocate. 

Judge Advocate. 

( -~ to accused Tennis, GCMO 129122~a71946). 
( As to accused T~lor, GCMO lJO, 22 J.ay 1946). 
( . .lf;to accused Keller; GCMO 133,24 Ma;r 1946). 
(( As to accused Walker, GCMO 1.34, 24 l?aj; 1946)• 
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Branch ·office of The Judge Advoc~~-; ~~e;;{\it~:' 
with the · 

European Theater 
APO 887 

BOARD OF REVIEW NO. 4 11 JAN 1946 
CM ETO 18749 

UNITED STATES OISE INTWIEJJIATE SECTION.,~ COlJhlUNICATIONS ZONE, BCJR.OPEhN 
. v. . \ ., THEATER OF OP};RATIONS 

Privates BERNARD W. TENNI~~ ~ Trial by GCM, convened at Reims, 
(33227644), Company I., :50lst ) France., 31 Mz.y and l June 1945. 
Parachute Infantry, FRANCIS ) Sentence as to each accused: 
A. WALK.ER (12201365), \"'.1"\ Dishonorable discharge, totall 
Headquarters Company., 3rd forfeitures and confinement at 
Battalion, 501st Parachute - hard labor for life. United States 
Infantry, and RALPH H. KELLER) Penitentiary, Lewisburg, Pennsylvania. 
(11072354) &)d CARL H. TA.YI.OR) ,.,,o 
(32945509), both of Service ) 
Company, 506th Parachute 
Infantry. 

-HOIDING BY BO.ARD OF REVn..1·; NO. 4 

D.ANIELSON, ANDERSON AND BURNS, Judge Advocates 


l. The record of trial in t,\le case of the soldiers named 
above has been examined by the Board of Review and the Board submits 
this; its holding, to the Assistant Judge Advocate General in charge 
of the Branch Office of The Judge Advocate General with the European 
-Theater. 

2. Accused.were tried upon the following charges;and 
specifications: 

. TENNIS 

CHARGE Is Violation of the 58th Ar-ticle of Viar. 


Specification ls (Nolle J)rosequi). 

Specification 2: In that Private Bernard w. Tennis., 
Company I., 50lst_Parachute Infantry., alias Corporal _ 
Charles s. Darby., Parachute Infantry; alias Corporal .Charles T. 
Knight, Parachute Infantry., did., at Denford Manor., · 
near Hungerford., .England., on or about 19 November 
1944., desert the service of the United states and 
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did remain aosent in desertion until he was 
apprehended at Richmond, Virginia, on or about 
4 February 1945. 

CHARGE II: Violation of the 69th Article of war. 
Specification: In that*** having been duly placed 

in confinement in the Reg~ental Guardhouse, 506th 
Parachute Infantry, on or about 26 September 1944, 
did, ·at Denford Manor, near Hungerford, Dl.gland, 
on or about 19 November 1944,'escape from said 
confinement before he was set at liberty by proper 
authority. , 

CHARGE III: Violation of the 96th Article of War. 

Specification l: (Disapprove9 by the reviewin'.g authority) 

Specification 2: In that*** did, in conjunction with 
Private, Ralph H. Keller, Service Company, 506th 
Parachute Infantry, and Private earl H. Taylor, 
Service Company, 506th Parachute Infantry, at 
Richmond, Virginia, on or about 8 January 1945, with 
intent to deceive military.and civil authorities, 
falsely mak@ and forge for his own use a certificate 
of honorable discharge from the Army of the United 
States in the name of Corporal Charles Terence 
.Knight., Parachute Infantry. 

CHARGE I: Violation of the 58th Article of Viar. 

Specification: In that Private Ralph H. Keller, Service. 
,Company-., 506th Parachute Infantry, alias Staff 
Sergeant Richard c. Barker., Parachute Infantry., did., 

· at Denford Manor., near Hungerford, England., on or· 
about 19 November 1944, desert tM service of the 

\ United States and did remain absent in desertion 
until he surrenq.ered himsel.f' at New York, New York, 
on or about 25 January 1945. · 

CHARGE II: Violation of the 69th Article of War. 

Specification: In that*** having been duly placed 
' 	 in confinement in the Regimental Guardhouse., 506th 

Parachute Infantry, on or about 7 October 1944., 
did, at Denford Manor, near Hungerford, England, 
on or about 19 November 1944, escape from said 
confinement before he was· set at liberty by proper 
authority. · 

CHARGE III: Violation of the 96th Article of War•. 

Specification l: (Disapproved by the reviewing authority). 



Specification 2: In that**'. did, in 

conjunction with Private Carl H. Taylor, 

Service Company, 506th Parachute Infantry, 

and Private Bernard w. Tennis, Company I, 

50lst·Parachute Infantry, at Richmond, 

Virginia, on or about 8 January 1945, with 

intent to deceive military and civil 

authorities, falsely make and forge for the 

use of the said Private Carl H. Taylor a 

certificate of honorable discharge from the 

Army of the United States in the name of 

Staff Sergeant William C. Taylor, Parachute,· 


, Infantry. · 

Specification 3: In that*** did, in conjunction 

with Private Carl H. Taylor, Service Company, 

506th Parachute Infantry, and Private Bernard 

w. Tennis, Company I, 50lst4 Parachute Infantry, 
at Richmond, Virginia, on or about 8 January 
1945, with intent·to deceive military and civil 
authorities, falsely make and forge for the use 
of the said Private Berna.rd w. Tennis a· . 
certificate of honorable discharge from the Army 
of the United States in the name of Corporal 
Charles Terence Knight, Parachute Infantry. 

WALKER 

· CHARGE I: Violation of the 58th Article of War. 

Specification: In that Private Francis A. Walker, 

Headquarters Company, Third Battalion, 501st 

Parachute Infantry, al'ias Private Merle ,A 

Broadhead, Parachute Infantry, did, at or near 

Hermitage, Berkshire, England, o~ or about 2 

November 1944, desert the service of the United 


- States and did remain absent in desertion until 
he was.apprehended at Buffalo, New York, on or 
about 5 February 1945. 

CHARGE II: Violation of the 69th Article of War. 

Specification: In that*** having been duly 

placed in confinement in the Regimental Guard

house, 506th Parachute Infantry, on or about 

24 October 1944, did, at or near Hermitage, 

Berkshire, England, on or about 2 November 

1944, escape from said confinement before he 

was set at liberty by proper authority. 


CHARGE III: Violation of the 96th Article of war. 

(Disapproved by the reviewing authority). 


~ecitication: (Disapproved by the reviewing authority). 
' 

TAil.OR 

CHARGE I:. Violation of the 58th Article of·war. 
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Specification: In that Private Carl H. Taylor, 
Service Company, 506th Parachute Infantry, alias 
Sta~t Sergeant William C. Taylor, Parachute 
Infantry, alias Billy Taylor, did, at Upper 
Denford, near Hungerford, England, on or about 
13 November 1944, desert the service of the United 
States anddtd remain absent in desertion until he 
was apprehended at Richmond, Virginia, on or about 
4 February 1945. 

CHliliUE ll: Violation of the 96th Article of War.· 

Specification 1: (Disapproved by the reviewing authority). 

Specification 2: In that*** did, in conjunction 
with Private Ralph H. Keller, Service Company, 
506th Parachute Infantry, and Private ~ernard w. 
Tennis, Company I, 501st Parachute Infantry, at 
Richmond, Virginia, on or about 8 January 1945, 
with iritent to deceive military and civil 
authorities, falsely make and forge for his own 
use a certificate of honorable· discharge from the 

•· 	 Army of the United States in the name of Staff · . 
Sergeant Wiµ.iam c. '!'aylor, Parachute Infantry. 

Ea.ch accused pleaded not guilty and, either all or three-fourths of the 
members of the court present at the time the votes were taken concurring, 
was found guilty of the charges and specifications against him. Evidence 
was introduced of one preVious.conviction of Tennis by special court-martial 
for absence without leave for 10 days in violation of Article of War 61. 
~vidence was introduced of two previous convictions of Keller by summary 
court, one for appearing drunk in uni!orm in a public place in violation of 
Article of war 96, and one for absence without leave for four days in 
violation of Article of War 61. E.'vidence was introduced of three privious 
convictions of Walker, two by summary court for absence without leave for 
two days and for improper wearing of the uni;orm in violation of Articles 
of war 61 and 96 respectively, and one by special court-martial for absence 
without leave for 38 days in violation of Article'of War 61. Evidence was· 
introduced of one previous conviction of 'J.'aylor by special court-martial 
for absence without leave for six days and for appearing in public in 
civilian clothes, in violation of Articles of war 61 and 96 respectively. 
All of the members of the court present at the time the votes were taken 
concurring., each accused was sentenced to be shot to death with .musketry. 
The·reviewing authority., the Commanding uenera.1., uise lntermediate Section, 
Communications Zone., united states !'·orces, .l!llropean 'J.'heater, disapproved 
the.findings of guilty of Specification.lo! ~barge lII as to each Tennis 
and Keller, disapproved the findings of guilty of Charge III and its 
Specification as to ,,~alker, disapproved the finding of· guilty of 
Specification l of Charge II as to 'J.'aylor, approved ea.ch of the sentences, 
and forwarded the record of· trial for action under Article of war 48. ·rhe 
confirming authority, the. Commanding General, United ~tates Forces, bllropean 
1·heater., confirmed the sentences· but, owing to special circumstances in the 
case, commuted each to dishonorable discharge from the ~ervice,·forfeiture 
of all pay and allowances' due or ta become due, and confinement at hard 
labor for.the te?'lll of the accused's natural life, designated the United 
tit.ates .Penitentiary, .Lewisburg, Pennsylvania, as the place of confinement, 
and withheld the order directing execution of the sentences pursuant to 
Article of war 5ot,. 	 · · . 
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{96) 3. ~e evidence for the prosecution, .... ty be sw:nmarized as follows: 

a. Proof of Initial Abse,es. On 24 October 1944, accused 
Walker was confined in ~he guardhous hi~organization near Hungerford, 
England (R23,36-37). on·2 Noveciber 1944, he asked to go on sick call, 
and while at the hospital at Hermitage., he escaped from his guard., and was 
not seen again (R.37-39,41). 

. About 13 November 1944, accused Taylor failed to appear ~or 
scheduled duty as a waiter for officers of his organization near :Hun~urford., 
England., whereupon his commanding officer caused a search to be made and 
personnally participated in the search. Taylor could not be found in 
camp. He had no authority to be absent and was not seen again by his 
commanding officer (R.35-36). 

On 26 September 1944, accused Tennis was confined. in a guardhous·e 
. used by both the 501st and 506th Par~hute Infantry Regiments', and on 7 

October 1941+, accused Keller was confined in the same guardhouse., a large 
11nissen hut" surrounded by barbed wire., with a guard stationed at each end 
{R23-25,27; Pros. Exs. A.,B). Both men were present at roll call at 1800 
hours on 1$ November 1944, but at 0545 hours on 19 November 1944., b~th were 
absent. Their release had not been authorized (~8-29,32). 

• 
b. Proof of Termination of Absences. On 25 January 1945., 

Keller surrendered himself to an agent of the Federal Bureau of Investigation 
in New York City (R50; Pros. Ex.. E). · 

On 4 February 1945, Tennis and Taylor were apprehended and arrested , 
by an army agent while they were in bed in a house in Richmond., Virginia (R45} 
Tennis identified himself as Charles Terence Knight and produced a certificate. 
of honorable discharge from the Army of the United States in that name (R46
47; Pros. Ex. D). Taylor identified himself as William c. Taylor and 
produced a certificate of honorable discharge from the Aney' of the United 
States in that name (R45-46; Pros. Ex. C). They dressed themselves in 
civilian ~lothing and had ration books, a discharge button., and some 
articles of "GI" clothing in their possession (R47). It was shown by 
.testimony of an officer that the certificates of discharge did not have the 
appearance of genuine documents (R59-60). 

On 5 February 1945, Walker was apprehended and arrested by an anny 
agent in a hotel in Buffalo., New York. He at first stated that his name 
was McCauley. He dressed himself' in civilian clothing (R50-5l,58). 

c. Pre-trial Statements. On 1 February 1945, Keller signed a . 
voluntary written statement, which was admitted in evidence without objection' 
and limited as evidence against him only (R56-57; Pros. Ex. I). He admitted 
escaping from the guardhouse by crawling under barbed wire with some 
corapanions. They procured forged "travel orders" and Keller drew a partial 
payment from a finance officer. They later attempted, without success., to 
obtain transportation by plane at Prestwick, Scotland., later went to t.lasgow., 
and then returned to London• .A!ter presenting a copy of their orders., they 
finally embarked on a ship from Southampton, and arrived in the United States 
on 12 December 1944. In a hotel in New York 'city, they prepared new orders 
and were held by the military police for one day because·of failure to pay 

· their hotel bill., until one of the group could obtain a partial payment froo 
a finance officer. After a futile trip to Ohio in search of "Army _ 
discharges 11 ,Keller went to the· supply room at the "War College" in Washington., 
and by false representations., se~red and filled out requisitions which he 
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took to tne Pentagon Building and procured· •i50 discharges" and other forms. 
After staying in Richmond for about three weeks he went to New York and 
surrendered himsel.t' to the 11FBI" (Pros. Ex•. I). 

On or about 15 February 1945, Tennis, Walker and Taylor each signed 
voluntary written statements¥ e&ch of which was admitted in evidence 
without objection and limited as evidence against only the accused who made 
it (R52-56; Pros. Exs. F,G,H). Ea.ch admitted leaving his organization, 
and the description of each as to the manner in which he returned to the 
United States is substantially like that given by Keller. Walker admitted 
leaving the other three accused in New York City, after which he lived with 
various women in different cities, had false orders made, bought civilian 
clothing, carried a draft card belonging to a person named McCauley, and 
used the name Broadhead before he was finally apprehended in Buffalo. 
Taylor and Tennis each admitted being present with Keller in a Richmond 
hotel at the time the certificates of discharge wer.e typed, after Keller's 
return from Washington. Taylor admitted that they used the discharges for 
identification, and that they boughl;civilian clothing after completing the 
discharges (Pros. Exs. F,G,H). 

4. After the rights of each accused were explained to him, each 
elected to testify (R6J-64,74-76,86-8'7,106-107). 

Keller testi.t'ied that he enlisted in 1942, attended officers' 
candidate school, became a "platoon officer" and received an "honorable 
dischar.ge" as a result _of findings of·a reclassification board. After 
reinduct!on in 1944, he joined the "paratroopers" and ca.me .overseas in 
September of that. year (R64,66,72). After being in the guardhouse in 
England for six weeks, he left with !ennis and another prisoner, intending 
to return to the arnzy-, but.not to the stockade (R65,67). He later met 
Walker and Taylor in London, where he prepared a stencil and mimeographed 
orders for the transfer of all four accused to the United States (R67-68; 
Pros. Ex~ J). He travelled under the name Barker, Walker under the name 
Broadhead, and Tennis under the name Darby (R68-69). ,Witness later made 
out false honorable discharges in the names of William C~ Taylor and Charles 
Terence Knight, and signed each without authority with the fictitious name 
"Charles.A. McArdle., Colonel, Infantry" (R69-70.,75; ·Pros. Exs. C,D). His 
pre-trial statement was a true account of his activities (R71-72). 

Tennis testified that he lived in Virginia·and had never seen his 
mother. He had intended to become a concert violinist. In order to · 
overcome nervousness, he had volunteered for the paratroops, and jumped in 
the invasion of Normandy on 6 June 1944 (R:-/7). He later stayed in the 
guardhouse in .England under ".AJfJL" charges for about two months, before 
finally leaving with Keller and two other prisoners (R78-79). _He ret~ed 
to.the states by means of false special orders under the name Charles s. 
Darby (RSO; Pros. Ex. J). He signed the name Charles~. Knight on·the 
reverse side of the discharge typed in his presence by Keller, which he used 
to obtain a whiskey ration book (RSo-81). He had bleached his ha~r since 
the fall of 1944 {R79). He put on civilian clothes but kept a complete · 
army uniform., and refused an offer of employment (R:-/8.,81,82,84). He always 
intended to return to the army, but wanted to rest his nerves and "take some 
time off and drink as much as I-could as it helps" {R78,84J. 
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Taylor testified that he.had always been a performer, 

had lived with 11 show people", and had not seen his parents since he 

came out of an orphanage at the age of 11 years (R88). He received 

injuries in a parachute jwnp at Fort Benning, was refused medical 

aid and assigned to duty before being cured, whereupon he absented 

hirnsel! without leave and received medical treatment daily for about 

15 days. He was convicted by court-martial and volunteered to go· 

overseas after being promised a furlough and his.freedom, neither of 

which he received (R89-91). · He absented himsel! without leave in 

England by failipg to return to duty as officers• orderly from a pass

(R91-92). He met Keller and returned to the United States by means· 

of.the false orders.which bore his correct name but a false grade and 

serial number (R91,94-95; Pros. l!X. J). He si6-ned the honorable 

discharge, which he saw partially prepared by Keller, with the 

fictitous name William c;. '.L'a.ylor, and used the disch&rge as a means 

of ittentit'ication ·lR94). He was not satisfied with the treatment he 

received in the army, but intended to returh to it lR91-93J. He· .. 

applied for and received, about 1 i"ebruary 1945, a special soldiers• 

membership in the_National ~owmen•s Association, inc. 1n his 

theatrical name of Billy Taylor lR95.;..99; Pros. l!X. ~,L; Def. Ex. 3). 

He had not pa.id any dues in a guild or union,of which he was a member, 

since U.S.y 1943, and it would have been impossible fo~ him to obtain a 

job in the 11show world11 without paying them lR99-l00,102J. His 

pre-tria.+ statement was true lR95J. 


Walker testified that he enlisted in the paratroops, landed· 
·in Norman~ on 6 June 1941+ with them., was wounded in act;ion at Ga.rentan., 
and received the J:'Urple Heart and a unit citation lRl.07-108). He was 
later in a guardhouse·in l!llgland for about six months, and about 2 
November 1941+, left a hospital without authority after being taken 
there.under guard lR108-109J. He came to _the united ~tates with the. 
other accused by means of the false orders, under the name 01· !a.erle A. 
Broadhead (RllO-:µJ.). He gave the name Robert McCauley to the agent 
who arrested him in Buffalo., at which time he had been wearing civilian 
clothing !or about four or five days. His pre-trial statement was true 
(Rlll). 

On behal! of Taylor, a solclier who knew him a~ Fort,Benning 
in July or August 1944 testified that Taylor received injuries in a 
parachute jump (R105). It was stipulated that a witness., if present, 
would testify that-on 3 February 1945 he in.formed both Tennis and 
Taylor that the 11 F.B.I. were coming to investigate" their whereabouts; 
that they were apprehended the next .morning at the same address at 

· which they had been living; and that Tennis had refused offers of a 
job and .a recommendation for another job (R76.,87-88; De.f. Exs. 1.,2). · 
Stipulated testimony of two female witnesses showed that on the 
evening of 4 February 1945, Walker's father advised him that army 
agents were looking for him., whereupon Walker stated that he would 
surrender himsel! the next afternoon if the agents did not appear'the 
following morning (Rl06; De.f. Ex. 5). ' 

. 5. a. Escapes from confinement. The . evidence for the , 

prosecution and testimony of Tennis, Keller and Walker clearly show 

that they were confined at_the times and places alleged., and that 
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Tennis and Keller left the guardhouse, and Walker left his guard 
while on sick call, at the times and places alleged, without being 
set at liberty by proper authority. Wa.l.ker 1s act in eluding Pis 
guard under the circumstances 'Shown constitutes an escape from . · 
confinement within the meaning of Article of Wi:.r 69 (CM ETO 315.3, ~ 
Van Breemen; CM ETO 12128, Bailey). The confinement of each of 
sue~ three accused is presumed to have been legal, and all of the 
elements of the offenses charged were adequately proved (MCM, 1928, 
par. 139£, p. 154). · 	 · 

b. · Desertions. Initial absences without l~ave of Tennis, 
Keller and Walker were clearly shown by their escapes from confinement • 

. T,aylor• s 	initial absence was established by his own testimony and that of 
his commanding officer. Other evidence for both prosecution and 
defense clearly establishes their continued absences·without leave 
during the periods alleged. The fact that they absented themselves 
without leave from 1their organizations in an active theater of 
operations for periods of time ranging from 67 to 95 days would, in 
itself, constitute an adequate legal basis to support the court's 
finding·of an intent to desert on the part of each accused (CM ETO 
1629, 01Donnell; CM ETO 6093, Ingersoll; CM ETO 5406, Aldinger). 
In addition, the court had befo~e it other circumstances from which 
it might have inferred such intent. It appears without dispute that 
each accused except Taylor escaped from confinement, and each will.fully 
used false orders to secure passage on a ship from lmgland to the·. 
United States. They wrongfully drew money from a finance officer on 
at least two occasions, and Keller·wrongfully requisitioned forms for 
honorable discharges. For the obvious purpose of avoiding detection, 
each accused assumed a fictitious name or names at various times 
during his absence. Tennis bleached his hair. Two accused used false 
honorable discharges as a means of identification, and all except Keller 
admitted wearing civilian clothing. They were dissatisfied with the 
army, and·each accused, except Keller, initially denied his identity at 
the time he was apprehended. such circumst,ances constituted abundant 
proof from which the court could properly infer an intent on the part of 
each accused not to return to the service (CM ETO 952, Mosser, 3 BR (ETO) 
177; CM ETO 2216, Gallagher; CM E'l'O 2901, .Childrey et al; CM ETO 11201, 
Livingston; MCM, 1928, par. JJO~ pp. 143-144). . . · 

c. Falsely making and forging certificates of discharge. 

The prosecution established that at the time of their apprehension, 

Tennis and Taylor each exhibited a false certificate of honorable· 

discharge from the Army of the United States-in the fictitious names 

of Charles Terence Knight and William c. Taylor respectively, as 


' 	 alleged. Keller admitted in his testimony. that he made and signed the. 
certificates with a fictitious n~e, and this judicial confession is 
alone sufficient to establish his guilt of the specifications against 
him. In their pre-trial statements, and in \heir testimony at the 
trial, both Tennis and Taylor admitted that they were present with 
Keller at the time he type~ the discharges, and that each signed his 
discharge with the fictitious name used by him, and subsequently used 
his discharge as a means of identification. Under the circumstances 
disclosed'by the record of trial- the reception in evidence of photostatic 
or photographic copies of the certificates of honorable discharge was 
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clearly proper (CM ETO 1631, Pepper, 5 BR (ETO) 125,152; CM ETO 

17473, Clark; United States v. Manton, 107 F(2d) 834,845, cert. 

denied 309 U.S. 664, 84 L.Ed. 1012). The evidence W"c:Lrrants the 

inference that Tennis and Taylor, in conjunction with each other 

and with Keller, aided and abetted- in the making or forging of the 

certificates so as to make each liable as a principal with Keller 

(see CM ETO 1453,'Fowler; CM ETO 3740, Sanders et al; CM ETO 

3859, Watson et al). The forging of a certi~icate of honorable 

·discharge from the army, as here alleged, is made expressly a 

Federal off.,ense by Title 18, section l.36, United States Code (1940 

Ed.), (18 USCA 136), and.the offense was properly charged as a 

violation o! Article o! War 96 (MCM, 1928, par. 152~ PP• 1$8-189; 

see CM 261047, DeAngelo, 40 BR 105 (1944), III Bull JAG 420). 


After the prosecution had rested its case, the defense 

made a motion for a finding of not guilty of speci!icatioae 2 and 3 

o! Charge III as to.Keller because there was no competent evidence 

of his guilt of the offenses charged. The law member denied the 

motion, subject to objection of any member of the court (R61-6J). 

Whilethis motion may have been well taken at the time it was made, 

Keller thereafter voluntarily testified under oath and admitted his· 

guilt of the offenses charged in such specifications. Moreover, · 

the defense waived the question of the correctness of denial of the 

motion by failing to renew such motion at the close of its own 

testimony (CM ETO 564, Neville,2 BR {ETO) 135; ClL ETO 1249, Marchetti, 

4 BR (ETO) 143; CM ETO 4165, Fecica; III Bull. JAG 185-186). 

6. Following arraignment, and before their pleas were entered, 
defense counsel'moved to sever the' case of each accused upon the 
stated grounds that Walker would be prejudiced by the trial of.the 
other three accused for falsely making and forging the certificates of 
discharge, and that the evidence as to each of the accused would 
prejudice each of the other accused, each of whom had a defense 
distinct and separate from the other (Rl3-l4). Nothing appears in the 
record of trial to indicate that the accused in fact had antagonistic 
defenses or that a:n.,- accused was prejudiced in a:n.,- manner by, a common 
trial. Upon all of the evidence it is clear that the court did not 
abuse its sound judicial discretion in denying the motion lCM ETO 
6148, pear et al; CM ETO 15274, Spencer et al). . 

7. The •harge sheets show that Tennis is 24 years seven months 

of age and was inducted l4 October 1942.. Walker is 20 years five 

months of age and enlisted 4 December 1942. Keller is 22 years eight 

months of age, had prior service from 25 June 1942 to 2 December 1942 

and from 3 December 1942 to 18 December 1943, and was inducted 10 April 

1944. Taylor is 26 years of age and was inducted l October 1943. ; 

Neither Tennis, Walker nor Taylor had prior service. 
.. . 

-8. The court was legally constituted and had jurisdiction 
' 

o! the 
persons and offenses. No errors injuriously affecting the substantial· 

. rights of accused were committed during the trial. The Board of Review 
is of the opinion that the record of trial is legally sufficient to 
support the findings of guilty a~ approved and the sentences as commuted. 
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(101)JUDGE J\DVOCATE GENfRAL 

NAVY DEPARTMENT 
9. The penalty for desertion in tilne of war is death or 

such other punishment as a court-martial may direct {AW 58). 
Confinement in a penitentiary is authorized by Article of war 42. 
The designation of the United States Penitentiary, Lewisburg, 
Pennsylvania, as the place of confinement is proper. (Cir. 229, 
WD, 8 June 1944, sec. II, pars. 1£,(4), 3!2_). · . . 

Cl'h, '44',..,__ Judge Advocate. 
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1st Ind. 

War Department., Branch,Office ot The Judge Advocate General with 
the European Theater. . 11 ,!Ml 1946 TO: Commanding
General., United States Forces, :European Theater (:Main)., APO 757., 
u.s. A:raiy. 

l. In the case of Privatu BERNARD W. TENNIS (33227644)., 
·company I., 501st .Parachute Infantry., FRANCIS A. WALKER (12201365), 
Headqu$rters COJ11.pany, 3rd Battalion., 501st Parachute Infantry., and 
RALPH H. KELLE!( (11072354) and CARL H. TAILOR (32945509)., both of 
Service Company., 506th Parachute Infantry., attention is invited to 
the foregoing holding by the Board of Review that the record of 
trial is legaJ.17 suf'i'icient to support the.findings of guilty as 
approved and the sentences as commuted., which holding is hereby 
approved•.. Under the provisions of Article of War 56½.,·you.·now 
have authority to o~der execution of the sentences. 

2. \Vhen copies of the published order are forwarded to 
this office., they should be accompani.ed by the foregoing holding 
and this indorsement. The file number of the record in this 
office is CM_~For convenience of reference please place 
that number~~~the end of the order: (CM E.'TO 18749). 

B. FRANKLIN RI'm? 
Colonel., JAGO., 

~ting Assistant Judge Advocate General. 
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W.A.R IEPARTMENr 

J.nrty Service Forces 


·1n the Office o.r The Judge Advocate General 
Washington, D.c. 

SPJGN-CM 307385 

UNITED STATES ) THIRD INFANTRY DIVISION 
) 

v. ) Trial bT G.c.11., convened at 
) Munich, 0erm&ll1", 4 May 1945. 

First Lieutenant EllYARD S. ) Dismissal, total tor.f'eituru, 
WOOD (0-385846) 1 In.tantry". ) an:i confinement for ten {10) 

) years. Disciplinary Barracks. 

OPINION o:t the BOARD OF REVIEW 

HEPBURN, B.A.UGHN and 0 1CONNOR, Judge Advocates 


1. The Board of Review has examined the record of trial in the 
case o:t the officer named above and submi.ts this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi 
cationa: · · 

CHillGE: Violation ot tbe 75th Article o! lfar. 

Specification 1: In that First Lieutenant Edward. S. Wood, 
Comps.ey- •A11 , 15th Intantey, being present with his 
platoon while it was engaged with the eneJl:G", did near 
Ormersviller, France, on or about 15 lLarch 1945, shame
.tully abandon the said platoon and seek sa.f'ety 1n the 
rear. 

Specificatton 2: ( Ilf.sapproved b,y reviewing autbority). 

He pleaded not guilty to, and was found guilty of, the Charge and the 
Spec:1.fications. He ns sentenced to be dismissed the service, to tor
tei t all pa7 and allowances due or to become due, and to be confined 
at hard labor, at such place as the rnining authority might direct, 
tor !orty years. The reviewillg author.l.'t1' disapproved the finding of 
guilty ot Specification 2 o! the Charge, approved the sentence but 
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reduced the period of confinement to twenty years, and forwarded the 
record of trial £or action under Article of War 48. The confi.rming 
authority., the Commanding General., Urd.ted States Forces European 
Theater, on 7 January- 19¢>., confirn:ed the sentence but reduced the 
period of confinement to ten years., designated the Eastern Branch., 
United States Disei.pl.inary Barracks, GreErlhaven., New York., as the · 
place of confinement., and., pursuant to Article ot War so½., withheld 
the order directing execution of the sentence. The powers conferred 
by direction of the President upon the Commanding General., United 
States Forces European Theater., under the provisions ot Articles of 
War 48., 49., so., and so½., having been terminated on 19 Januar, 19¢>., 
the record of trial was fonrarded to The Judge Advocate General for 
appropriate action. 

- 3.. Evidence for the prosecution: Accused was the platoon leader 
of the second platoon of Company A., 15th Infantry., on 15 March 1945 
(R. 9). On that date the first Battalion., to llhi.ch Company A belonged., 
was moving up to a forward assembly area., in preparation for an attack 
in the vicinity of Ormersviller., France (R. 10, 22). Heavy eneicy" 
artiJ.l;ery fl.re developed as the battalion approached the assembly area 
and Compaey B., which was leading the movement., suffered casualties. The 
remainder of the battalion, including Company A, disper,ed and took 
cover. Captain Johns. Harvey, Com.anding Officer of Company A, and 
Major Kenneth B. Potter, Commanding Officer of the Battalion., made a 
reconnaissance to find a suitable position for Company J.. When Captain 
Harvey returned to his Company, accused approached him and said_ •be 
couldn't take it any more and 1r0uld like to go to the rear• (R. 10, 21). 
Captain Harvey replied that he did not think Major Potter would eT&cuate 
the accused and •suggested" that he remain· with his platoon arxi move up 
1lith the com.pat:11'. Following this cOJIVersation accused rejoined his or
ganization (R. lO~ll). 

Company- J., including accused and hi.a platoon., moved to the 
.torward assembly area and waited until dark when the attack began (R. ll). 
Some artillery fl.re us encountered as the compa.rr::, moved up to the line 
or departure (R. ll-12). The company mowd across this line with the 
f'irst and third platoons Je a.di.ng and 111.th accused• s platoon 1n support. 
Some small arms fire as well as artillery .tire was received. When the 
compaey was about 300 yards from O:nnera'Yiller., an eneicy" tank was sighted 
and accused's platoon was ordered to move 2::>0 yards to the rear while the 
situation was reconnoitered. A patrol having reported that there ttwasn•t 
mch" in the town., word was sent back to accused's platoon to move up. 
The first and third platoons occupied the town but accused's platoon 
failed to join them. A guide was sent back and he returned with the 
platoon but the accused was not with it (R. 12-13). Captain Harvey 
had not given accused permission to be absent at arr::, time (R. 13). 

AccordLng to Private First Cla.ss Samuel Erickson., radio operator 
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with the second platoon, accused and the platoon had moved !onrard that 
night under fire (R. 32-33). 11hile advancing Private Erickson looked 
back .and saw accused on the ground. He was not hit but he told Pri
vate Erickson that he was •awtul.~ nervous• (R. 33).. PriTate Erickson 
thought accused was •kind of shocked" aIXi doubted that he could have 
gone on aey farther (R. 34). Every time a shell landed nearby he 
shook (R. 36). He told Private Erickson to take the radio 11on up" 
and after appointing another to take charge ot the platoon, went back 
to the Battalion Command Post (R. 221 ;331 35). The Comnand Post was 
located in a house two or three hundred yards to the rear and was a 
position o! relatiTe satety (R. 26). 

J.ccused reported to Major Potter that "he just couldn't take 
it any more" and asked •to be sent back to the medics. 11 · Major Potter 
responded that accused was no different than any ot the rest and could 
"take it• as well as aeyone. He told accused that he could stay at the 
Conmand Post that night and rejoin his company in the morning (R. 22). 
At the ti.ma of the conversation accused appeared to be lucid and was 
nas calm as the circumstances warranted" (R. :28). Accused returned 
to Compaey- .l the following mrning (R. 13). 

On 2 April 1945, accused, attar having been warned of bi.a 
rights under Article o! War 24, gave a statement to the investigating 
officer (R. 38, .39, 40; Pros. Ex. J.). In bis statement accused said1 

•0n· 15 March 1945, at night, Company '.l', 15th Infan
try, advanced towards Ormersviller, France. ll;y' platoon, 
was the support platoon, 1'ollowing the tirst and third 
platoons. OUr own artillery was sheJJ:fng to our right front. 
A machine gun opened up on our right flank. I don't kn011' 
whether it was triendly or not. Eveeyboey- hit the ground 
and the compacy- stopped 1'or about 1'1ve min~tes. I was very 
nervous. lyring on the ground, I .telt I could not get up 
and go any tart.her. The compaey then moved .fonrard. One 
of 1lf1" squads, under the leadership o.t S/Sgt Aubrey :Moore; 
passed me aa I was sitting up. I told S/$gt ),{~ore to tell 
S/Sgt Voca to take charge of the platoon as I could not go 
on an:y- farther. Then rzr:/" platoon passed b;y me. (* * * I 
was not present 111th the platoon when Captain Harve;y gave 
orders for the platoon to withdraw :200 yards). I sat there 
.tor awhile. Then I got up and want back to the medics. I 
was .told that I had to see Major Potter, the battalion com
mander. I did that. I told llajor Potter that I reached a 
state where I could go no farther. He said he would take , 
me up 111th him llhen he went and that I was to go back to 
my company. We went forward and it was about 0400 hours 
when he told me to go into the Com~ 'A' CP as we passed 
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it. I went 1n am reported to Captain Harvey, ury Compan;y 
C011111ander" (Pros. Ex. A). 

4. Evidence £or the de!ense: Accused took. the witness stand 

in his own bebal.£ (R. 60). He testified that he joined the 15th 

Intantry in October 1944. Except £or two periods of tan days each 


,when he was in the hospital, he had been in combat continuously since 
that time (R. 68). In tm attack on Ormersvil.ler on 1S March his 
platoon was supporting the first and third platoons. There 11as con
siderable mortar £ire from.their own lines and, as they moved up, 
suddenly tmre was firing on the right fianlc~ ETerybody •bj.t• the 
ground am accused "went to pieces.• When the .tiring. abated and 'the. 
compan;r resumed their .torn.rd movement he •just couldn't seem to get 
up.• He talked to a radio operator and to a noncommissioned officer 
aoout getting someone to take charge of the platoon (R. 61). He !elt 
at the time that he was in no condition, mentally or physically, to 
lead the platoon in combat and that his sergeant, "could do a better 
job• (R. 61, 65). The platoon went on am about five minutes later 
accused got up and went back: to .the battalion aid station and from 
there he went to see :Major Potter (R. 61). The battalion conmand 
post was 700 yards ·to the rear and accused was •pretty well recovared• 
by the time he got there (R. 68, 69). He telt he bad to talk to 
aomeone •to prevent_/ji_il leading tfl!, platoon into some situation 
where it .110uld be /fifiTtau1t it /fiv did" (R. 61). Shelling a!
tected him worse than it did others because others were not •built" 
the same as he (R. 62). He insisted that in goin,g back to the battalion 
conmand post he thought he was ·doing right (R. 64). He was aware that 

.. he was leaving the scene o.t comQ&t (R. 67). 

Private First Class. Francis L. Vesq observed accused during 
the attack on the night ot lS Yarch. Accused was "jittery" and was 
looking for some of his men that he aaid were lost. Five minutes later 
he approached a sentry and "didn't know the pass 110rd and was atamiJ:lg · 
there lllce in a tog.• Private Vase, had to vouch !or accused. He ap
peared "dumbfounded" am "didn't know aeything.• Private Vesey advised 
accused to tollo,r him to the aid station and accused walked after him 
without a word (R. S2-S3). Private First Class Herbert Tetterton saw · 
accused on the morning o! 16 llarch and noted that he was •ver,y shaken 
and tired" (R. SS). 

As .an •unnorn statement• accused of.fared statements by 

Stat'! Sergeant Aubrey T. Moore and Sergeant Fred Vocca (R. S8, 59). 


· Sergeant Moore saw accused the night 0£ the attack at the tillle he 

turn9d over the platoon to a noncommissi.oned officer. .Accused did 

not seem to be able to move and sounded very broken or shaken. He 

was at the battalion. conmand post later and appeared peysically . 

exhausted (R. 68). Sergeant Vocca saw accused at the time he failed 

to give the password.· •He did not aeem to recognize us at .first and' 
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was talking mther strange'.cy' and did not seem to be like his usual 
selt.• He appeared to be •mentally exhausted.• Sergeant Vocca felt 
accused was in no condition to go on with the company (R. S9-60). 

Major Potter., who was introduced as a character witness tor 
accused., testified., •r have never !ound him to lie to me and tell an 
untruth to mea (R. 43-44). 

5. Rebuttal evidence .for prosecution: Major J. Robert Campbell., 
Division Psychiatrist., examined accused on the 28th day o! March 194S 
(R. 72-73., 85-S?). In his opinion accused was able to distinguish 
right f'rom vong am adhere to the right on 15 March 194S (R. 79). 
Major Campbell was o:t the .further opinion that accused wa1 ·~ com
petent and able peysically and mentally to carry on with his assigned 
mi.litarr duties at that time.• At no time had accused suffered •such 
impairment ot his mental capacity that he was a fit subject .for medical 
evacuation• (R. 88). 

6. It is alleged that accused., being present with his platoon 
while it was engaged with the enemy near Ormersviller., France., on 1S 
March 1945., did shamefu.l.ly abandon the platoon and seek safety in the 
rear. The offense is charged as a violation of' Article ot War 75. 

The undisputed evidence in this case discloses that on the 
night o:t lS March 1945 accused's platoon was supporting two other pla
toons in an attack on the enemy at Ormersviller., France. The company 
came under enemy fire an:i · took cover. When the advance was resumed 
accused asked a noncomml.ss:i.oned officer to take cha.rge ot the platoon 
and than proceeded toward the rear. He had no pezmission to be absent. 

Going to the rear or leaving the command when engaged with 
the enemy constitutes misbehavior be.fore the enemy., Winthrop's 
Military Law and Precedents., 2nd Ed. 1920, p. 62.3. Such behavior 
constitutes a violation of Article of War 75. CM ETO 1249., Maz:chetti., 
4 BR (ETO) 147J CM: ETO .3196., Meio, 9 BR (ETO) .37. 

Accused testified that he "went to pieces• during the 
ahelling and •just couldn't seem,to get up.• He felt mentally" and 
.;,lJ.;ysically unable to continue. other ,witnesses described accused aa 
•jittery.," •dumbfounded.,• "in a fog" and "mentally exhausted.• On the 
other hand the battalion commander., who -.u accused but a ehort time later 
described accused as lucid in speech and as calm a.s the circumstances 
warranted. The dLvision psychiatrist, testifying upon the basis of a 
psychiatric examination of accused two 11119eks later, was of the opinion 
that accused was physically and mentally able to carry on with his duties 
on JS l4arch and that at no time was his mental capacity impaired so that. 
his medical evacuation was 1'9quired. 

It it "irere established that accused was •sutfering under a 
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genuine and extrema illness or other disability at the time of the 
alleged misbehavior" it would constitute a defense to the charge. 
Winthrop's Military Law and Precedents, 2nd Ed. 1920, p. 624. Thus 
in CM ETO 15661, Satmary, it was held by the Board or Review (European 
Theater) that uncontradi.cted proof o:t combat exhaustion rendering the 
accused incapable o:t performing his duties was a legal defense to the 
charge or misbehavior before the enen:ij", notwithstanding the admitted 
sani.ty of the accused. i1bere., however, the en.dance is conflicting as 
to the existence of the disability a question o! :tact is created :tor 
the court to determine and its .finding should not be disturbed w1thout 
good reason. 

In the case under discussion such an· issue or tact was raised 
by- the evidence o! record and the court by its findings has resolved . 
the issue against accused. SillCe no sound reason appears for interfering 
with the. findings in the present case, the Specification is, accordingly, 
sustained. CM ETO 1404, Stack, 4 BR (ETO) Z"/9; CM ETO 4C$S, Delre, 11 BR 
(ETO) 3SS. 

7. The accused is about 28 years of age having been born 14 August 
1918. He is a native or Connecticut and had his preparatory school 
training at the llew York Military Academy from 'Which he was graduated in 
19.38. By virtue of bis R.o.T.c. training he was commissioned a second 
.lieutenant 1n the Infantry Reserve on l December 1939. He entered upon 
actin duty on 16 July 1941 and on l July 1943 was promoted to the grade 
of first lieut.en.ant. · 

8. The court was leg~ constituted. No errors injuriously- af
fecting the substantial rights'of the accused were committed du.ring the 
trial. The Board or Review is of the opinion that the record of trial 
is legally sut.fic!ent· t.o support the .findings o.r guilty and the sen
tence and t.o warrant confirmation or the sentence. Dismissal is 
authorized upon conviction o:t a violation of the 7Sth Artiicle of war. 

Judge Advocate.· 
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SPJGN-CM 307385 1st Ind 

Hq ASF, JMXJ, Washington, D. C. ,, :-· ,,•, 


!J '-·~:..,TO: The Secretary of War P.P R J 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, 

there are transmitted herewith :for your action the record of trial 

and the opinion o! the Board of Review in the case of First Ll.eutenant 

Edward s. Wood (0-.385846), Infantry. • 


.2. Upon trial by general court-martial this officer was found 
guilty of shamefully abandoning his platoon 'While it was engaged with 
the enenv, and seeking safety 1n the rear, near Ormersviller, France, 
on 15 March 1945; and of similar misbehavior, near Mauschbach, Germany, 
on 19 March 1945; in violation of Article of War 75. He was sentenced · 
to be dismissed the service, to forfeit all pq and allowances due or to 
become due, and to be confined at hard labor, at such place as the re
viewing authority might direct, for torty years. The reviewing authority 
disapproved the .finding of' guilty of misbehavior near Mauschbach, Germaey, 
on 19 March 1945, approved the sentence but reduced the period of confine
ment to twenty years, and forwarded the record of trial for action under 
Article of Wa:r 48. The Commanding General, United States Forces European 
Theater, con:.f'lrmed the sentence on 7 January 1946, but reduced the period 
of confinement to ten years; designated the Eastem Branch, United States 
Disciplinary Barracks, Greenhaven, New York, as the place of confinement; 
and., pursuant to Article of War 56½., 'ld.thheld the order directing execution 
of the sentence. The po11Br conferred by direction of the President upon 
the Commanding General, United States Forces European Theater., under the 
provisions of Articles of War 48, 49, 50 and 50½, lBving been terminated 
on 19 January 1946, the record of trial was forwarded to The Judge Advo
cate General for appropriate act.ion. 

3; A summary of tba evidence may be found in the accompanying 

opinion of the Board of Review. I concur in the opinion ot the Board 

tbat. the record of trial is legal.:cy sufficient to support the approved 

findipgs and sentence and to warrant contirmation thereo.t. 


Accused's platoon was supporting two other platoons of Compaey A, 
15th Intantry, 1n an attack on the 8l8JIY' near Ormersviller, France, on the 
night of 15 :March 1945. The company came under ene:m;y tire an:i took 'cover. 
When the advance was reswned, accused, although he had not been hit, n
mained on the ground and said he could not continue. He asked a non• 
commissioned o.t:f'icer to take charge of the platoon and 1n a f n minutes 
proceeded 200 to .300 yards to the rear to the Bat talion Command Post and 
reported to the Battalion Commander that he "couldn't take it aey more.• 
The latter had him remain there that night and rejoin his company 1n the 

·morning. The accused contended that he "went to pieces• under the shelling 
and was unable to go on. Other witnesses described him aa •jittery," 
"kind of shocked," •dumb.tounded, 11 "in a fog 11 and "mentally e:xhausted. 11 

Accused's battalion comnander, however, thought accused was as calm aa 
the circumstances warranted and the division psychiatrist wa:s o:t the 
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opinion .~hat accused was pbysica~ and mentally able to carry on with 
his duties. 

. The record of trial and attached papers clearly show that ac
cused is constitutionally a person or weak psychological makeup. Although 
in combat !or some fifty days prior to 15 :March., he had never adjusted him

/ 	self' to battle conditions and exhibited an increasing sensitivity to such 
conditions., culminating in the offense charged. It should be noted that 
in abandoning his platoon he did not !lee precipitantly and leave his unit 
in contusion but instead placed a noncommissioned officer in charge before 
seeking medical assistance at the rear. Undoubtedly because of this action 
on accusedI s part no adverse, effect resulted from his leaving the scene. 
Accused has now been un:l.er restraint, pending trial and action on• his 
case., for about a year. In view of all the circumstances I recomend 
that the sentence be confirmed but that the con!inement be reduced to 
fiTe ;rears, and that the sentence as thus modi.tied be ordered executed. 

'4. , United States Senator Brien KcMahon called the Board 'requesting 
cleneney tor accused. :Mr. Edward F. Wood of Nn York City, father of 
accused, appeared before the Board, in his behalt. The Board has also 
given consideration to letters from Lieutenant Colonel Tom B. Blocker, 
F .A.., to the Commanding General, United States Forces European Theater; 
from the father o! accused to Colonel Albert w. Johnson of this office; 
from Mrs. Barbara T. Wood, llife of accused, to the Under Secretary of 
War; from the father ot accused to the Under Secretary or War; b'om l(r. 
Fred s. Sly, New York City, to the Under Secretary o.f War; and !ran the 
accused to his father. · 

. 	 . 

5. Inclosed is a form of action designed to carry into execution 
the foregoing recomnienclatton, should it meet with your approval. 

8 	Incla THOMAS H. GREEN 
l 	 - Record of trial :Major General 
2 	.- Form of action .. The Judge Advocate General 

-3 - Ltr. tr. Lt.Col. Blocker w/incl 
4 	- Ltr. tr. Mr. E.F. Wood to Col. Johnson 
S 	- ttr. tr. Mrs. Barbara T. Wood 
6 	- Ltr. tr. Mr. E. F. Wood to OSW 
7 	- Ltr. tr. Mr. Fred s. Sly 
8 - Ltr • .fr. accused to his father-----·-- 

( 	GCl!O 116, 10 May 1946). 
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WAR DEJ>ARnlENll' 

In the Office of The Judge Advocate General 
Washington 25, D. c. 

JAGK - CM 307416 i.. 
23 JUL 1st5 

UNITED STATES ) 82ND AIRBORNE DIVISION 
} 

v. Trial by G.C.M., convened at Fort-~ Bragg, North Carolina, 19 February 
First Lieutenant RALPH T. 1Q46.· Dismissal. 
JONES (0-1319285), Infantry ~ 

HOLDING by the BOARD OF REVIEW 

.SILVERS, McAFEE and ACKROYD, Judge Advocates 


1. The Board of Review has examined the record of trial in the case 
of the officer na.m.ed above and submits this, its opir.ion, to The Judge Ad
vocate General. 

2. The accused was tried upon the following Charge am Speoificationsa 

CHARGEa Violation of the 95th Article of War. 

Specification la In that First Lieutenant Ralph T. Jones, Company 
I, 326th Glider Infantry, did at Fort Bragg, North Carolina, 
on or about 29_ January 1946, wrongfully and dishonorably fail 
to pay the Fort Bragg Post Exchange the sum of Two-hundred and 
Fifty Dollars ($250.00), which sum represented worthless checka 
cashed by the Fort Bragg Post Exchange for Lieutenant Jones. 

Specification 2a In that First Lieutenant Ralph T. Jones, •••, 
being indebted to the Finance Office, 13th Airborne Division 
as Class A Agent Finance Officer in the sum of Six-hundred and 
sixty dollars and sixty-eight cents (~60.68) did, on or about 
31 January 1946 at Fort Bragg, North Carolina, wrongfully and 
dishonorably fail to pay the aforesaid indebtedness. 

He pleaded not guilty to and was found guilty of the Charge an:l both Specifi ca
tions. Evidence of one previous oonvictio_n by general· court-martial for absence 
without leave was co~idered by the court. The accused was sentenced to be 
dismissed the service. The reviewing authority approved the sentence and for
warded the record of trial for action un:ler Article of War 50-}. 

3. Evidence for the prosecution. 

Specification 1. 

On 11 January 1946 the accused opened an account with the First 
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Citizens Banlc and Trust Company at Fort Bragg, North Carolina., by depositing 
a check in the a.mount or ~500, drawn by "Mr. Milligan," on the Commercial 
State Banlc of Hamlet, North Carolina.. On 15 January 1946 this check was 
returned to the First Citizens Bank and Trust Company with the notation 
that the payment had been stopped. Tht:1 bank thereupon charged this check 
to the account of the accused and returned the check to him by mail on 16 
January 1946 (R. 11-12). Between the 16th and 19th of January 1946 the 
accused cashed at the Post Exchange, Fort Bragg, five checks, drawn on 
the First Citizens Banlc e.nd Trust Company. Ea.ch check was for $50.00. 
These checks were returned to the Post Exchange by the bank in the follow
ing ordera two on 21 January 1946, one on 22 January 1946, ani two on 23 
January 1946. A few days after 21 January 1946 (exact date not shown) the 
cashier of the Post Exchange talked.to accused by telephone concerning these 
checks and from her testimony it appears that the accused was expecting to 
get some money to take care· of the checks (R. 13-15)•. The cashier of the \. 
banlc testified that in his opinion the accused waited a· reasonable length o~ 
time for the check to cl.ear before writing checks on the account and as far 
aa he knew the checks were issued by the accused at a time he believed that 
he had $500 in the banlc (R. 13). The prosecution also offered in evidence 
the sworn statement or the accused made 1 February 1946 wherein he states 
that when the ~00 check was returned he applied for leave to. go to Washington 
to raise money, that 1,hree days leave was granted over a week end and he was 
unable to raise any money because his business connections were closed on 
Saturday afternoon a.nd Sunday, and that if he had been granted a fourth 
day of leave he could have raised not only enough money to cover the checks 
but also the pay roll shortage and if necessary he would sell his automobile. 
(Pros. Ex. l ). 

Specification 2. 

The accused drew the December 1945 pay roll for Company I, 326th 
Glider Infantry, amounting to $14235.37 and started paying the men of the 
company on 3 January 1946 (Pros. Ex. 2). By 4 January 1946, the majority 
of the ·com.paJ?-y was pa.id but a few members of the company were absent and 
would not be ava.ilable for a few days (R. 19 ). On 10 January 1946 the ac-
cused went to tbs. finance officer and told him that he was short about 
4!;128.00 in the pay.roll account, a.Di that he was making arrangements to 
secure f'unds to settle the account (R. 22). On 19 January 1946 the accused 
told Lieutella.llt Le Breu that he had misplaced the pay roll and the money to 
be turned in was. lost (R. 19). On 23 January 1946 Major Cox and Lieutenant 
Le Breu made a computation on the pay roll held by accused 8.Ild found it to 
be short in the sum of $660.68.~. At this time the acoused stated he intended 
to replace the money and turn in the pay roll on 28 January 1946 (R. 20~ 21; 
Pros. Ex. 2). The money was not available on the 28th of January, so on 
the 29th of January 11ajor Cox returned the pay roll to the finance office, 
at which time the· accused signed a. receipt acknowledging the shortage and 
stated that he hoped to have the m?ney by 31 Janu&.ry 1946 (R. 22-23). The 
pa.y roll was not required· to be returned to the finance office on any , 
particular da.y (R. 23). ' 
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For the Defense. 

The accused offered in evidence orders granting him three days 
leave effeotive 24 January 1946. 

4.· Dishonorable negleot to pay a debt, by an officer, is an offense 
under Article of liar 95. The non-payment must amount to dishonorable oon
duct characterized by deceit, fraud, evasion and in some instanoes speoific 
promises to pay, which promises were not kept. The mere failure to pay a 
debt is not in itself' sufficient (CY 121207 aild CM 123090 (1918) Dig Op 
JAG 1912-1940, sec 453 (14-15))•. the failure to pay must also bring dia
oredit upon the military service {Winthrop's Mil Law and Prec (2d Ed), 
1920, p. 715). The mere failure by e.n officer to keep his promise to pay 
a debt is not a dishonorable act in violation of Artiole of War 95 unless 
the· promise to pay is made with a false or deoeitful purpose, or unless the 
failure to pay is charaoterized by a fraudulent design to evade payment 
(CM 220760 (1942), I Bull JAG, p 23). 

In the instant case in reference to Specification l, the following 
facts appear in reference to the aocuseda 

(a) 	 Opened a checking acoount in a. be.nk on 11 January 1946 by 
depositing a oheck for ~500.00. 

(b) 	 Waited until 16 January 1946 before writing oheoks on this 
account, e.nd then cashed five ohecks, at the Post Exohange 
at Fort Bragg, in the total amount of $250.00. 

(o) 	 On 16 Je.nue.ry 1946 the cheok deposited by the accused we.s 
·returned with the notation payment stopped. 

{d) On 16 January 1946 the bank chargeg. the accused's account 
· with this oheok and returned it to him by me.il. 

(e) 	 The five checks .written by accused .to the Post Exchange were 
returned to the Post Exchange by the bank on 21, 22 a.nd 
23 Janua.ry 1946.. · · 

(t) 	 Some few days after 21 January 1946 the ca.shier of the Post 
Exohange oontaoted t~e accused, notified him of the returned 
oheoks at which time the accused stated that he was expecting 
some money. ' · 

(g) 	 The checks were not redeemed by the accused and. charges were' 
preferred alleg~ng w~ongful_ failure to pay on 29 January 
1946. . 

Nowhere in the record does it appear that the accused praotioed any deceit, 
fraud or evasion in reference to these checks. Nei th.er does '6here appear to 
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be e:n.y discredit brought upon the military service. At the time the checks 
were written the accused had every reason to believe that the checks would 
be pa.id by the bank. In fa.ct the cashier of' the bank testified that in 
his opinion the accused waited a reaso_na.ble time for the check deposited 
on 11 January 1946 to clear before starting to check on this account on 
16 January 1946•. The failure to redeem these checks within eight days, in 
view of the.circumstances under which they were issued, is not such delay 
as to be wrongful and dishonorable. · 

With respect to Specification 2 it appears from the record that 
the accused knew that his accounts were short on 10 January 1946. He, 
promptly informed the finance officer who had·issued him the pay roll. On 
23 January 1946 an investigating officer found the accused to be short in 
his accounts in the sum of i660.68, at which time the accused stated that 
he would have the money by the 28th of' January 1946. The accused was given 
three days leave in order to make arrangements to secure the money. This 
leave was over the weekend. On 29 January 1946 the pay roll was returned 
to the finance office and the a.ccus'8d signed an acknowledgment of' the shortage 
am accepted liability therefor, at which time he stated that he hoped to 
have the money by 31 January 1946. 

· It therefore appears that this is a debt due the United States. 
There is nothing in the record -tx> show what happened to the money except 
the statement of' the accused to Lieutenant Le Bleu. It does not appear 
that the accused ever attempted to evade responsibility for the shortage. 
In fa.ot the accused was the first person to make known that a shortage 
existed. The transaction is one wholly within the military service. The 
failure to pay a debt due the United States Government within two days after 
liability was acknowledged is not in itself' such a neglect as to be wrongful 
or dishonorable. This is particularly true in view of the provisions of the 
United Sta.tea Code which provide& 

11 No money shall be paid to any person for his compensation who is 
in arrears to the United States, until he has accounted for a.lXl 
paid into the treasury all sums for which he·may be liable." 
(5 u.s.c •. 82; AR 35-1800, 9 Jan 1946.) 

5. For the reasons stated the Board of Review holds the record of trial 
legally insufficient to support the finding of guilty and the sentence. 

~-~./~. Judge Advocate 

.__{]:..:.'..zf~.]Y}....; ~-<'0R:==o:i..--'. ..;....-~-=·a;~· Judge Advocate 

_ _..(On Le a._v_e.,)__________, · Judge Advocate 
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, J.A.GK • CM 307416 lat Ind 

WD, JAGO, Washington 25, D. c. 

TOa Commanding General, 82m Airborne Division, Fort Bragg, North Ca.rolin1. 
\ 

1. In the case ot First Lieutenant Ralph T. Jones (0-1319286 ), 
Infantry, I concur in the foregoing holding by the Boa.rd ot Review tha.t • 
;the record ot trial is legally imufticient to support the findings ot 
guilty and the sentence, am tor_the reasons stated recOlllllend that the 
findings of guilty and the aentence be vacated. 

2. When copies of the published order in thia cue are tonra.rded 

to this ortioe, together w1 th the record of trial, they should be ac

companied by the foregoing holding and this indorsement. For convenience 

or reference, pleaae place the file number ot the record in brackets at 

the em of the published order, u tollOW11 


(CK 307416}. 

Incl THOMAS H. GR.Eb 

Record ot trial lla.jor General 


Th• Judge Advocate General · 
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WAR DEPARTMENT 

In the Office of The Judge Advocate General 
Washington 25, D. c. 

J~CrK - CM 3Cf7420 	 24 JUii ,~6 
U N I T E D S T A T E S 	 UNITED STAT.C:S .AJl.hlY Sd-tVICE COcil!.AND C} 

) Trial by G.C.M., c~nvened at 
v. 	 ) APO 404, c/o Po~tmaster, San 

) Francisco, California, 26, 27 
) & 28 December 1945 ~ Dishonorable 

Technician Fourth Grade ) _discharge _and confinement for 

Willie Nelson (~8S4899~). ) life. Penitentiary. 

440th Quartermaster Laundry . ) 

Detachment (i.i). ·) 


• 

nEVl.i{l'f by the BOARD OF REVIEW 
KUDZU, ACKROYD and WINGO, Judge Advocates 

1. The.Board of Review has exami~ed the record of trial in the case 
of the soldier named above. 

2. The accused was tried upon the following Charce and Specification: 

CHARGE: Violation of the 92d Article of liar 

Specificb.tions In that Technician Fourth Grade Willie Nelson, 38548994, 
44oth Quartermaster Laundry Detachment (M), did, at· APO 503 
on or about 2300 hours on 21 November 1945, with.malice afore
thought, willfully, delibarately; feloniously, unlawfully and 
with premeditation kill one Technician Fifth Grade Elam Page Sr, 
44oth Quartermaster Laundry Detachment (iii), a human beine by 
shooting him with a u.s. Carbine fu-1. 

He pleaded not guilty to and was found guilty of the Charge and its Speci1'ication. 
No evidence of previous convictions was introduced. He was sentenced to be 
dishonorably discharged the service, to forfeit all pay and allowances due or to 
become due, and to be con.fined at hard labor ·at such place as the reviei'.'ing 
authority may direct "for the rest of his natural life 11 .' U1e reviewing authority 
approved the sentence, designated the 11 Unit.ed States" Penitentiary, 1:cNeil Island, 
Washington, as the place of confinement, and forwarded the record of trial for 
action under Article of War 5~. .· 

3. The Board of Review adopts the ~tatement of the evidence and law con
tained in the Staff Jud6e Advocate 1s review. 
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4. The court was legally constituted and had. jurisdiction over th:) 
accused end of the offenses. No errors injuriously affectine: the substantial 
rights of the ace ..sed were committed during the trial. 'l'he Board. of Feview 
is of the opinion that the record of' trial is legally sufficient to support 
the findin;.:,s of suilty and the sentence. A sentence to death or imprisonment 
for life is :mandatory upon a convict:Lon of a violation of Article of uar 92. 
Confinement in a penitentiary is authorized by Article of \18.r 42 for the offense 
of murder, recos;nized as an ·o.i:'fense of a civil nature and so :punishable b:,r 
penitentiary confinement by sections 273 and 275, Criminal Code of the United 
States (le use, 452, 454). 

)jl$a;,. 7" /(w-41 , Jud[;e Advocate 

~~ Judge Advocate 

fc:V:J.P uJ. (/)~ff O , Judge Advocate 

( ocw 229, 18 July 1946). 

." 
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WAR DEPARTMENT 
, \ Army Service Forces 

In the (... tioe of The Judge Advocate Ged __..l 
Washington 25, D. c. (119) 

SPJGH - CM 307465 	 · 5 APR 1946 

UNITED ST·A.TES 	 ) SEINE SE: CTION 

) ca.:t.:UNIC/.TIONS zom 


v. 	 ) EUROPEJi.N THEATER 
) 

Lieutenant Colonel GEORGE , 	 ) Trial by G.C.M., convened at 
DANKER {0-162803), Military 	 ) Paris, France, 29 May 1945. 

'Intelligence 	Service. ) m.smissal, total forfeitures 
) and fine of $1,000. 

OPINIO?l of the BOARD .OF mVIEW 
TAPPY, S'IEFlN and TffiVETHAN, Judge Advocates. 

l. The Board· of P.eview has examined the record of trial in the case 
of the oi'ficer named above and submits this, its opinion, to The Judge 
Advocate Gene~al. 

2. The accused was tried upon the following Charge and Specifi 

cations: 


CHAHJE: Violation of the 96th Article of war. 

Specification l: In that Lieutenant Colonel George Danker, 
Military Intelligence Service Headquarters, European Theater 
of Operations, United States Arrrry, did, at London, England 
and Paris, France, bet1'18en l August 1944 and l April 1945, 
wrongfully conspire and agree lfith Master Sergeant Allen 
Silver, Second Lieutenant Edgar L. Phillips, Private James A. 
Gourgouras, and other persons unknown, to wrongfully, knowing
ly, and without proper authority import, hold and transfer 
British paper currency in the liberated territory of France, 
and -wrongfully participate in transactions involving the 
purchase and sale of £.ranee, French currency, against British 
currency through other than official channels. 

Speciqcation 2s (Disapproved by 	the reviewing authority). 

Specification 3: In that Lieutenant colonel George Danker, 
* * *, did, at or near London, England, and Paris, France, 
between l December 1944 and 31 Iscember 1944, wrongfully, 
knowingly, and without proper authority participate with 
Master Sergeant Allen Silver and persons unknown, in a trans
action involving the sale of about 60,000 francs, French cur
rency, in return for about 300 pounds, British currency, 
through other than official channels, and involving the wrong
tul importation and sale of said British currency in the 
liberated territory of France. ' 
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Specification 4: (Disapproved by the reviewing authority'). 

He pleaded not guilty of Specifications l., 2 and 3 and the Charge and at 
the direction of the court a plea of not guilty of Specification 4 was 
entered upon accused's failure to plead thereto. He ,vas found guilty of 
all Specifications and the Charge. No evidence of previous convictions was 
introduced. He was sentenced to dismissal, total forfeitures and fined 
$1000. · The reviewing authority., the Commanding General, Seine Section., Com
munications Zone, United States Forces, European Theater, disapproved the 
findings of guilty of Specifications 2 and 4; approved the sentence, noting 
that it 1'8.S grossly inadequate, and forwarded the record of trial for action 
under Article of war 48. The confirming authority, the Camnanding General., 
United States Forces., European Theater., approved only so much of the finding 
of Specification l of the Charge as finds that the accused did, at the places 
alleged, bet11een l November 1944 and 31 January 1945., wrongfully conspire and 
agree· with Master Sergeant Allen Silver to do the wrongful acts alleged; con..: 
firmed the sentence and withheld the .order directing execution of the sen
tence pursuant to Article of war 5o½. , 

3. On 23 November 1945 the Boa.rd of Review in the Branch Office of The 
Judge Advocate General ·.with the ·united krrq Forces in the European Theater 
examined the record of trial and hE!ld it to be legally sufficient to support 
the findings of 'guilty as approved and the sentence. The holding of the 
Board of Review., which contains a summa:cy of the evidence., a discussion of 
the law pertinent thereto., and the reasoning and conclusions of the Boa.rd, is' 
attached to the record. The Assistant Judge Advocate General in charge of 
the Branch Office approved the holding of the Board of Review and .forwarded 
the record of trial to the ())IIIID.anding General, United states Forces, European 
Theater, for execution of the sentence. Before execution of the sentence 
was carried into effect by the Commanding General, United States Fo.rces, 
European Theater., the authority so to do 1'8.s terminated by the President •. 
Accordingly, the record of trial was forwarded to the Office of The Judge 
Advocate General, Washington., D. c., for examination therein and for subse
quent action by you. 

4. The Board of leview in the Office of The Judge Advocate Qeneral, 
Washington, D. c., has examined the record of trial, concurs in and adopts 
the hol~g of the Board of Raview in the Branch. Office, a copy of which is\: 
hereto attached., and for the reasons set forth therein is of the opinion 
that the record of trial is legall:r su.tficient to support the approved findings 
of guilty and tra sentence as confirmed by the Camnanding General., United 
States Forces, European Theater., and to 1'8.rrant confirmation of the sentence 
by the Secreta17 of War.· Dismissal is authorized upon conviction of a vio
lation of Article of war~ .. . . . · . 

~ Judge· Advocate. 

A'-!:::!:::~~&~~.A::i~.t::::.~s.:::::_,· Judge Advocate. 

Judge Advocate. 1 Incl 
Copy holding Dd.Rev. -21111h:11iTP · 

( GCUO 148, 28 May- 1946). 
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SPJGF CM 307465 


18 May 1946 

Mrl10RANDUM 	FOR THE SECRETARY 9F WAR 

.'SUBJECT: 	 Record of trial in the ca~e of Lieutenant Colonel George 
Danker, 0162803, Headquarters, Military Intelligence Service, 
European Theater of Operations 

. I 
1. There has been received in this office the record of trtal 

in the European Theater of the officer named above. He was found 
guilty of conspiring to deal in foreign money and of exchanging French 
and British currencies through other than·official channels, both in 
violation of Article o£ War 96. He was sentenced to be dismissed,' · 
to:forfeit all pay and allowances due or to become due, and to pay 
a fine of $1,000 to the United States. On 16 October 1945 the 
confirming authority, the Commanding General, United States Fcrces, 
European Theater, confirmed the sentence. thereafter, on 23 November 
1945, the Board o£ Review in the Branch Office of the Judge Advocate 
General with.the European Theater, with the concurrence of the 
Assistant Judge Advocate General in charge of said Branch Office, 
held the record o£ trial legally sufficient to support the findings 
of guilty, as approved, and the sentence. 

2. On 19 January 1946 the ·powers of confirmation conferred by 

direction of the President upon the Commanding General, United States 

Forces, European.Theater, under the provisions of the Articles of War 

were suspended. The Assistant Judge Advocate General in charge of 

said Branch Office thereupon forwarded the record of trial to this 

office. No general court-martial order promulgating the proceedings 

has been published. 


· 3. The evidence shows that accused arrived in the 1furopean 
Theater in July 1943 and was transferred to Military Intelligence in 
May 1944. At .that time he caused an enlisted man whan he had known:! 
since 1943 to be assigned to his o£fice. In September 1944 accused 
was assigned to Military Intelligence Headquartei-s in France. Between 
November 1944 and January. 1945 the enlisted man in the Headquarters 
in England-received "through" accused approximately,100,000 ~rancs, 
which he converted into pounds. He then sent about 300 English pounds 
to accused in France by messenger. Accused gave 100 pounds to his 
chauffeur to convert into francs and received from him about 40,000 
francs as the proceeds~ He also gave 75 pounds to a lieutenant 
for conversion into francs. The lieutenant returned 35 of the pounds 
and about 16,000 francs. · 
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4. The nature of accused's offenses, his rank, and his assign
ment in Military Intelligence are such as to render his conduct in
excusable. Jnnior officers in this command found guilty of similar 
offenses should not be more severely punished than accused. However, 
I believe that the fine adjudged should be remitted, and that, as so 
modified, tre unexecuted portion of the sentence should be executed. 

5. It is recommended that a War Department general ~ourt-martial 
order be published remitting the fine and carrying the unexecuted 
portion of the sentence as modified into execution. A draft of order 
i~ inclosed. 

/s/ Thomas H. Green 
l ·Incl THOMAS H. GREEN 

DrEl,ft_of GCMO 1Iajor General 
The Judge Advocate General 

(.o.c.x.o. 148, 28 May 1946)· 
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Branch Office of 	The Judge Advocate General 

with the 


European·Theater 
APO 887 	 • 

BOA.RD OF REVIEriY :WO. 2 	 23 NOV .1945 

CM ETO 18098. 

UN IT ED s·T ATES 	 ) SEINE SECTIOH, COMMUNICATIONS ZONE, 
) EUROPEAN THEATER OF OP:ii:RATIONS 

v. 	 ) 
) Trial by GCM, convened at Paris, France·, 

Lieutenant Colonel.GEORGE DANXER ) 29 May 1945. Sentence: Dismissal, 
(0-162803). Headquarters, ::.iilitary ) total forfeitures and fine of' $1000~00. 
Intelligence Service, European ) 
Theater of' Operations ) 

) 

HOLDING BY BOA.t1D OF REVIEN NO. 2 

HEPBUIUi,. HALL AND COU.InS, Judge Advocates 


l. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board subnits this, its 
holding, to the Assistant Judge Advocate General in charge of the Branch 
Office of The Judge Advocate General with the European Theat~r. 

. 	 . 

2•. Accused was- tried upon ·the following Charge and -speoifications a 

CHA.RGEa Violation of the 96th Article of' War. 

Specification la In that Lieutenant Colonel George Danker, 
Military Intelligence Service, Headquarters, European 

-Theater of' Operations, United.States >,.rmy, did, at 
London, England and Paris, Fr~ce, between 1 August 1944 
and 1 April 1945, wrongfully conspire and l:i.gree with 
Master Sergeant Allen Silver, Second Lieutenant Edgar L. 
Phillips, Private James A. Gourgouras, and other persons 
unknown, to wrongfully, knowingly, and without proper 
authority import, hold, and transfer British paper 
currency in the liberated territory of'. France, and 
wrongfully participate in transactions involving the· 
purchase and sale of francs, French currency, against. 
British currency through other than official channels. 

- 1 
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Specification 2: (Disapproved by reviewing authority). 

Specification 3a In that*•• did, at,or near London, England, 
and Paris, France, between 1 December 1944 a.nd 31 1 December 
1944, wrongfully, knowingly, and without proper authority 
participate with Master Sergeant Allen Silver and persons 
unknown, in a transaction involving the sale of about 
60,000 francs, French currency, in return for about 300 
pounds, British currency, through other than official 
channels, and involving the 'W?'ongful importation and sale 
of said British.currency in the liberated territory of 
France. 

Specification 4a (Disapproved by reviewing authority). 

He pleaded not guilty to Specifications 1, 2 and 3 and the Charge, and 
the court entered & plea of not guilty to Specification 4 upon his fail
ure to plead to such Specification. Two-thirds of the members of the 
court present at the time the vote was ta.ken concurring, he was found 
guilty of all specifications and the Charge. No evidence of previous 
convictions was introduced. Two-thirds of the members of the court 

·present at the time the vote was taken concurring, he was sentenced to 
be dismissed from the service, to forfeit all pay and all01'1'8.llces due or 
to becOLle due, and to pay to the United States a fine of $1,000.00. 
The reviewing authority, the Commanding General, ·seine Section, CoI!II!l.uni
oations Zone, United States Forces European Theater, disapproved the 
findings of guilty of Specifications 2 and 4, approved the sentence, . 
"though grossly inadequata", and forwarded th~ record of trial for action 
under Article of War 48. The confirming authority, the Commanding General, 

.United States Forces European Theater, approved only so much of the 
finding._ of Specification 1 of the Charge as finds that the accused did 
at the places alleged, between 1 Novemver 1944 and 31 January 1945, 

.' wrongfully conspire and agree with Master Sergeant Allen Silver to do 
the wrongful acts alleged, confirmed the sentenc~, &nd withheld the 
order directing execution of the sentence·pursuant to Article of War 5~. 

3. The evidence for the prosecution relating to Specifications. 1 
and 3 as approved may be summariaed &a follows a 

Captain William M. Work testified that in early December 1944, 
at accused's request. he took a sealed envelope containing a.n llilknown 
n.umber of 1000-franc, notes from Paris to' London a.nd delivered it to 
Sergeant Silver at the Military Intelligence headquarter~ {Rl5-16). 

' . / 

. Private Allen Silver, who had been associated with the acouaod 
£or about 2½ years ill military service, testified.that while he wa.s a 
master sergeant in the Military Intelligence headquarters in London (R17) 
he received "through" accused, who was then stationed .in Paris, one·.· · 
hundred 1000-frano notes in an.envelope. Accused had previously told ·, · 
witness that he:was going to send fr9.Ilcs for witness to chan~e into 

. pounds becau_se he had a car that he might sell and would have a lot ·or 
francs (R21~22). Witness had the francs changed into pounds at the 
regular. rate. of exchange and sent about 100 pounds to accused in a · 
sealed envelope, a non-official communication, by courier, a.nd kept 
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some of th~ pounds himself as his share. He de!:ied tr.at th~i·e was any 
agre,'ement between the two that he should retain any of the money but 
as he was doing something for the accused he "supposed11 ti.at he was to 
get a share of it. He did not know what accused intended to do vfith 

· the money at that time. (R21-22, 23-24). Uitness exchanged francs for 
pounds for accused on two occasions and held the pounds until accused 
co.me to London to get them. About 27 January 1945 witness received a 
note from accused, which was received in evidence and which stated, 
among other.things, "J*iil will explain 420 or 440 most for 1 lb. 11 and 
11 How is my account with you Anything to come to me? If so send it" 
(R23, Pros. Ex. c). 

In a voluntary pre-trial statement, accused admitted that be~ 

tween November 1944 and January 1945, durin6 three trips which·he made 

froin Paris to London, he gave Sergeant ·silver about 60,000 francs, and 

that Silver sent back English pounds in sealed envelopes by messengers, 

but that "a few times I picked up these pounds while I was in London." 

Accused received about 300 pounds for such francs and 100 of these pounds 

he gave to his chauffeur to convert into francs and received from him 

about 40,000 francs as the proceeds. 75 of these pounds he gave to a 

lieutenant to convert into francs. The lieutenant returned 35 of the 

pounds and about 16,000 francs.(R26-28, Pros. Ex. D). 


The court took judicial notice of, and received· in evidence, 

a directive letter from Headquarters European Theater of Operations 

(AG 121 OpGA), dated 23 Septe~ber 1944, Subject: Prohibition Against 

Circulating, Importing, or Exp9rting United States and British Currenc

i~s in Liberated and Occupied Areas and Certain Transactions Involving 

French Currency Except Through Official Channels, which letter prohibits' 

all personnel subject to the jurisdiction of such headquarters from 

importing, holding, transferring, exporting, or in any V'!a.Y dealing in 

British paper currency in liberated or occupied territory within the 

theater,· and from participating ·in transactions involving the purchaee 

or sale of francs against other currencies except through official 

channels (R6-7, Pros. Ex. A). 


4. After his rights as a witness were explained to him, accused 

elected to remain silent (R35). 


For the defense, the adjutant and the postal officer of 

accused's organization in London each testified that he had no recol

lection of seeing the directive letter of 23 September 1944 (R29,3l). 


The personnel officer of accused's organization _in London, 
who was transferred to accused's organization in Paris on·1 March 1945, 
testified that.he had never seen the directive prior to the trial (R33-34). 

Lieutenant Colonel Eerbert W. Aronson testified that he had 

served under accused for about 15 months and th~t accused's character 

was good (R35-36). 


. - 3 
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5. The approved findings of g~ilty as to Specification l 

allege &<srongtul conspiracy or agreement of accused with Master 

Sergeant Allen Silver to ·do certain actswhich are expressly pro

hibited.by the terms of a general theater directive. Specification 

3 alleges wrongful participation by accused in acts which are also 

expressly prohibitea by the terms of such directive. Offenses in 

Tiolation of Article of War 96 'a.re thus clearly stated, although the 

violation of no specific order is alleged expressly (CM ~~O 17871, 

Santoriello; CM ETO 17469, ~). 


The testimony of Captain Work and Private Silver establishes 

sufficiently that under an agreement with Silver, accused, from Paris, 

sent to.Silver, in London, 'by private messenger 100,000 francs, which 

Silver then had exchanged into pounds, a part of which pounds he 

then sent by messenger to accused in Fran9e. The note written by 

accused to Silver, and Silver's testimony admitting the exchange of 

trancs tor accused on two occasions, tend to. show the probability 

of an agreem,ent between ·accused and Silver with respect to the acts 


. charged. All of such evidence was sufficient to show that both the 
offenses alleged had "probably been committed" and to establish the 
corpus delicti of the offenses, so that accused's statement was 
properly received in evidence by the court (see CM ETO 8234, Young et al; 
MCM 1928, par. 114a, P• 115). Such statement in effect admits accused's 
guilt of Specification 3 and tends to support the. approved finding of 
guilty as to ~pecification 1. 

•.1. conspi~acy is the corrupt agreeing 
together of two or more persons to .do 
by concerted action something unlawful 
either as a means or an end" (MCM 1928,

'' par~ 150,2_,' P• ,182) • 

. Ont ot the conspirators may 'perform a part of the unlawt.ul act and the 
other iu.y complete it, as the evidence here .indicates. MoreoTer, the 
agreement'need not be inviting or in my particular fon11, and may be 
interred trom. the acts done in pursuance of the apparent criminal 
.purpose by the ~leged conspirators (2 Wharton's Criminal Law (12th Ed. 
1932), aeo. 1667, PP• 1938-1939). In the opinion of the Board of 
Review,,the evidence.adduced and the admissions in accused's etatement 
clearly warranted the court.in inferring the existence of a wrongful 
agreement between accused and· Silver to import, hold and transfer without 
authority Britiah,paper currency in France, and to wrongfully participate 
in ·tre:nsactions involving the purchase and sale of francs against British 

· currencY, through other than official channels, as alleged in Specification l, 

. Evidence for the defense tended to sh01r that certain officers· 

in aooused 1 1 organization who might norma.lly_have received the.direct- . 

iv• letter violated by &cc'l.tled actually had no knowltdge of it•. However, 


,it. appears. that during the period eovered by the specifications, each 

ot ~uoh officers was in London, whereas accused's statement shows that 


· he n.s in 'Paris (Pros. Ex.· D)e There is no evidence that accused lacked 
knowledge of the directiTe, and his statement oontaina·no denial of 
such knowledge •.The directive waa addressed to various commands .through
out the theater an4 specifies that ita,r,rovisiQns will be brought to the 

•- .. ~~' 
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attention of all personnel. The general prohibitions contained in it 
were a 111atter of common knowledge and discussion within; the theater. 
A.side from such conunon knowledge, which accused 111ust have had, under 
the oirct1111stances shown it vrill be presumed that the directive was 
released and distributed on or about the date it bears, and accused 
was charged with notice. of the prohibitions contained in it (C~ ETO 
7553, Besdine; Chl ETO 1.1216, Andrevrs). 

6. The charge sheet shews that accused is 47 years eight months 
of age and entered active duty as a reserve officer on 6 September 1940 
at Fort Dix, Hew Jersey. 

7. The cour~ was legally.constituted and had jurisdiction of the 
person and offenses. No errors injuriously affectin.; the substantial 
rie;hts of accused nere co:.uuitt~d during the trial. The Board of Review 
is of the opinion that the record of trial is legally sufficient to 
support the findings of guilty as· approved and the sentence. 

a. Dismissal, total forfeitures and fine are authorized punishments 
for an officer found guilty of violation oi' Article of Vlar 96. 

~~Judge Advocate 

~ J/21, /~ Judge Advocate 

!JL# ~-~,· Judge Advocate 

- 5 .. 
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WAR DEPARTMENT . 
Army Service Forces · 

In the Office ot The Judge Advocate General 
Washington, D. c. 

SPJGK - CM 307477 
3 0 APR 1946 

U N I T E D S T A T E S 	 ) CONTINENTAL ADVANCE SECTION 
) COMMUNICATIONS ZONE ETOWA 

v. 	 ) 
) Trial by G.c.M., convened at Ma.nnheim. 

Corporal WILLIAM J. HA.YNF.S ) Germany, 26 Mly 1945. EACH& To be 
(32908153), 62nd Chemical shot to death with musketry. 

. ~ Smoke Generator Company. 
and. Private ROBERT YOUNG, ) 
JR. (34840316 ), 82nd Chemical) 
Smoke Generat~r Compaey. ) 

OPINION ot the BOARD OF REVIElf 
MOYSE, KUDER and WINGO, Judge Advocates. 

1. The record of trial in the cue of the soldiers n&m.ed above ha.a 
been examined by the Board ot Review and the Board submits this, its 
opinion, to The Judge .Advocate General. · 

2. The accused Haynes was tried upon the tollonng Charge and Specif'ioa. 
tionsa 

CRARGE:I1Violation of the 92nd Article of War. 

Specification l I In that Corporal William J. ~es, 82nd Chemiot.l 
Smoke Generator Compaey, CWS, did, at FrankentheJ. 1 Germs.~. on 
or about 21 April· 1945. with malice aforethought. willtull:,~ 
deliberately, felonious!:,, unlawfully,·and''irith premeditation 
kill one Ludwig lmlmert, a human being by shooting him with a 
carbine. 

Specification 21 In that Corporal William J. HayD8s, •••, did, 
at· Frt.nkenthal, German;y, on or about 21 April· 1945 1 with malioe · 
a.forethought, willi'ul.17, deliberately, telonioualy1 unlawfully, 
and with premeditation kill one Mrt. ?r».gdalene Meaaberger1 a 
human be~ng, b:, •hooting hei- with a c&rbine. 

Specitioation Sa In that Corporal William J. Haynes, •••, 'did, 
at'Frank:entht.l, Germany, on or about 21 April 1945, with malice 
aforethought, willtw.1:y, deliberately, t'elonioual:y, unlt.Wf'ull:y, 
and with premeditation .kill one Mrs. AJ:ma Wippel, a human being, 
b;y •hooting. her with a carbine. 

CHARGE II• Violation of the 93rd Article ot War. (Fillding ot not 
guilt)r.) 

Speoif'ioation.a (Finding ot not guilt;y). 
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The accused Young was tried upon the following Charge a.nd Specifioa.tion11 

CHARGE• Viola.tion of the 92nd Article of War. 

Speoificationa In that Private Robert Young, Jr., 82nd Chemio&l 
Smoke Genera.tor Compe.ny, CWS, did, at Frankenthal, Germany, 
on or a.bout 21 April 1945, with malice aforethought, willfully, 
deliberately, feloniously, unlawtully and with premeditation 
kill one Ludwig :&rimert, a. human being by ahooting him with a 
oa.rbine. 

Specification 21 In that Priva.te Robert Young, Jr., 8:?nd Chemical 
Smoke Generator Compa.ey, CWS, did, at Frankenthal, Germany, on 
or a.bout 21 April 1945, with malice a.forethought, willfully, 
deliberately, feloniously, unlawfully and with premeditation 
kill o:oe Mrs. Magdalene Messberger, a. human being, by shooting 
her with a carbine. 

Specification 31 In that Private Robert Young, Jr., 82nd. Chemical 
Genera.tor Compa.ny, CWS, did, at Frankentha.l, Germany, on or about 
21 April 1945, with malice a.forethought, willf'ully, deliberately, 
feloniously, unlawfully, and with premeditation kill one Mra. 
Anna. Wippel, a. human being, by shooting her with a carbine. 

The accused Haynes pleaded not guilty to the specifications of both charges 
and to both charges. He w~s found not guilty of the apecif'ica.tion of 
Cha.rge II and of Charge II and was found guilty of a.11 specifications of 
Charge I and ·or Charge I. The accused Young plea.ded not guilty to all 
specifications of the Charge and to the Charge and was found guilty of all 
specifications of the Charge a.nd of the Charge. No evidence wu introduced 
of previous convictions as to Haynes. Evidence was introduced of three 
previous convictions as to the accused Young by summary court-ma.rtial, one 
for being disorderly in a public place while in uniform, in violation or 
Article of War 96, one for absence without leave for one day, in Tiolation 
of Article of Wa.r 61, and one tor being drunk on duty and discharging a 
carbine in a bivouao area, in violation of Articles of Wa.r 85 and 96. Ea.oh 
of the a.ccuaed was sentenced to be shot to death with musketry, all the 
members present at the time :the vote we.a ta.ken concurring in the vpte on 
the a entenoe. The reviewing a.uthority approTed ea.oh of the sentences and 
forwarded the reoord of trial to the Caromand1ng General, United States Forces, 
European_ Theater, for action under Article of War .a. The Commanding General, 
United states Forces, European Theater, confirmed each aentenoe but withheld 
the order directing the execution of each sentence, pursuant to Artiole ot 
War 5 o½. The .record of trial •was then forwarded to the Bra.nch Offioe or 
The Judge .Advocate Gemral with the European Theater. 

3. The Board of Review in the Branch Office of The Judge Advocate General 
with the European Theater examined the record of trial and, in a. formal hold
ing attached to the record of trial, we.a of the opinion tha. t the record of 
trial is legally sufficient to support the findings and each sentence. 
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4. The Assistant Judge Advocate General in charge of' the Branch 
Office of The Judge Advocate Gener&! with the European Theater approved the 
holding of the Board of' Review in that office on 9 November 1946. and &d• 
vised the Commanding General. United States Forces. European Theater. that 
he then had authority to order the execution of each aentenoe. 

5. On 19 January 1946, the powers co~erred by direction of the Presi
dent upon the Commanding General. lhited States Forces. European Theater. 
under the provisions of Articles of War 48, 49, 50 and so½-,wer. terminated. 

6. The Assistant Judge Advocate General in charge of' the above-men
tioned branch office thereupon forwarded the record of trial in this case 
to The Judge Advocate Gener&!, Washington, D. c. The Board of Review in 
the Office of' The Judge Advooate General, Washington. D.C., haa examined 
the record of' tri&l., conoura in the opinion of' the Boa.rd of' Review of the 
Branch Of'fioe (a copy of which ia hereto attached), and is alao of' the 
opinion that the record of tri&l. is legally sufficient to support the 
finding• of guilty and each aentence, and to warrant confirmation of' each 
aentenoe. A aentence of either death or impriaomnent for life is mandatory 
upon conviction of murder in violation of' Article of War 92. 

7. A 1peoi&l hearing was held by the Board of' Reviffll' in the Office 
of !he Judge Advocate General 18 April 1946. at which argument• on behalf' 
of' the aocuaed Ha.ynea were preaerrted by Mr. Franklin H. Williams, Assistant 
Speoial O~unsel, N.A.A.C.P. Leg&! Defense and Educational Fund, Inc., who 
1ubuquently aubnitted a brief in aupport of his argument. 
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Ii). A.SF, JAGO, Wuhington, D. C. MAY 8 1946 

TOI 	 The Seoreta.ey ot War 

1. Herewith transmitted tor the aotion of the President are the _reoord 
ot trial and the opinion of. the Board ot Review in the oue of Corporal 
William J. Haynes (32908153) and Private Robert Young, Jr •. (34840316 )~ both 
ot the 82nd Chemical Smoke Generator Compa.ey. 

· 2. I oonour in the opinion or the Board or Review that the record ot 

trial is legally sufficient to support the findings or guilty u to ee.oh 

aoouaed and ea.oh aentenoe and to warrant oonf1rmation ot ea.oh sentence. 

I recommend that each sentence be confirmed but canmuted to dishonorable 

discharge, total forfeitures and confinement at hard labor for the terma 


· ot the natura.l 11vea or aocuaed, am that a u. s. Penitentiary be deaignated 
a, the plaoe ot oontinement. 

3. Considera.tion ha.a been given to the following oommunioationa urging 
clemency for the acouaed Haynes I a memorandum from. Honorable Robert F.
Wagner, United States Sena.tor from New York, to The Adjutant General, tre.na
mitting a letter from the acoua·ed to the SenatorJ a letter trom Honorable . 
Adam Cla.yton Powell, Jr-., Member ot Congreaa, to the Under Secreta.ry ot WarJ 
a telegram from the mother of the aoouaed to nie Judge Advocate GeneralJ 
a letter tram the mother or the aocuaed to The Adjutant GeneralJ and a letter 
trQm Mr. and Mrs. Cr&ig and others to the President. Consideration bu also 
been given to a brief filed on behalf of the aoouaed Haynes by Mr. Franklin 
H. Williams, Assistant Speoia.l CoUI1Sel, N.A.A.P.c. Legal Defense and Fduoa.
tional Fwld, Ino., who presented arguments on behalf ot ,_Haynes at a special 
hearing held by the Board .or Re:n,ew 18 April .1946. 

4. Inoloaed are a draft of a letter. tor your signature trammitting 

the record to the President tor his action and a form of Executive action 

designed to carry into effeot the recommendation hereina.bove ma.de, should 

such action meet with approval. ' 


' 9, Inell 	 THOMA.$ H. GREEN 
1. 	Reo ot trial w/Bd Mt.jor Genera.l 


ReT Op and Op Br Of The Judge Advocate Genera.l 

B/R 


2. Drrt ltr lig s/W' ( GCMO 191, 20 June 1946).
3. Form ot Ex action 

-l. Memo -tr Sen Wagner 

6. Ltr tr Bon A.C.Pcnrell.Jr. 

·s. Telegram tr mother ot aoo•d to TJAG 

7. Ltr tr mother of aoo'd to TAG 


. B •._Ltr tr Mr. and Yrs. Craig and others 

9. Brief by Mr. Franklin H. Williama 
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(133)WAR DEPARTMENT 

In the Office of The Judge Advocate Genen.l 


Wuhington 25, D. c. 


JAGK - CJI 307491 	 f 7 AUG 1946 

UNITED STATES 	 ) ARMY AIR. roRCES 
) TECHNICAL T.RAINI!G COMKA.ND 

T• ) 
) Trial by G.c.»., convened at 

Second Lieutenant FIUDERICK ) Keesler Field,,Misaiaaippi, 16 
A. HAIRE (0-1646864), Medical 	 ) February 1946. Diemiaa&l, total 
.Ad.minis trati'Ve Corps • · ) forfeitures and com'inement tor 

) ten (10) re.re. 

--------------------~-----...OPINION ot the BOARD OF REVDJ/ _______.._______._____________,_SILVERS, McAFEE am ,ACKROlD, Judge Advoca.tea 

1. The record ot trial in the cue ot the officer named aboff ha• 
been examined by the Boe.rd of Review &1ld the Boe.rd au.bmita this, ita 
opinion, to The Judge Advocate General.. 

2. The accused wu. tried upon the tollcnring Charges and Specitica
tionea 

CHARGE Ia Violation of the 	96th Article of War. 

Specification la In that Second Lieutenant Frederick A. Haire, 
Squadron •E• (Medical), 3704th J.rmy Air ForcH Bue Unit, 
did, at Keesler Field, Miaaia,ipp1, on or about 1 July 1945, 
make and utter to the Offioera Club, Keesler Field, Miaaiaaippi, 
a certain check in word.a and f'igurea u follow•, to wita. 	 . 

Denver, Colo•., T July 194__.!, No. 16 

THE DENVER HA.TIONA.L BANX 23-7 
Depository aDd financial agent of the Um:ted Sta.tea Treaaur7 

Pay- to the 
order of otficera Club $10 -oo 

Ten no/100 	 DOILA.RS 

B'OOKLEY FIELD 	 Frederick A Ha.ire 
2nd Lt MAC 0-1545864 Sqd B 

and did wrongfully t&il to maintain a autt'ioient b&nlc balanoe 
to meet the payment ot aaid oheolc. 

Hotea Speoif'1oat1ona 2 to 4 inclusive vary ma.t4!i-i&lly trom 
Specii'ioation 1 only with reapeot to date of offe:cae and·· 
date am amount of check u tollawu 
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Spec. Date of offense Date of check .Alnount of check 

2 10 July 1946 10 July 1945 110.00 

3 · 17 July 1946 17 July 1946 $30.00 

4 21 July 1946 21 July 1946 $10.00 


CHARGE Ila Violation or the 95th A.rtiole of War. 

· Specification la In that Second Lieutenant Frederick A. 
Haire,*", did, at Keesler Field, Mieeissippi, on or 
about 13 June 1945, with intent to deceive Colonel 
R. M. Allott, officially atate to the said Colonel 
R. ll. Allott, that "my allo.:tment check for the montn 
of April 1945 was not eent to the National Bank: or 
Fort Sam Houston, San Antonio, Texa.s, aa I had expected", 
or words to that •ffect, whioh statement wa.a known by 
th• .aaid Second Lieutenant Frederick A. Haire to be 
untrue, in that he had no allotment to the Nation,.l 
Bank of Fort Sam Houston, San Antonio, Texas, for April· 
1945. 

· Specit'ica.tion 2 a In that Second Lieutenant Frederick A. 
Haire,•••, did, at Keesler Field, Miaaiaaippi, oa or 
about 13 June 1945, with intent to deceiTe Colonel 
R. M. Allctt, ot.ficially state to the said Coloml 
R. M. Allott, that •1 aent a bank draft of 1100 to the 
Denver National Bank, Buckley Field, Colorado, on 
8 June 1945"~ or words to that effect, which atatement 
waa known by the said Second Lieutenant Frederick 
A. Haire to be untrue, in that he did not in fact 

send auch draft. 


Speoitioation 3a (Finding of guilty diaapprOTed by 

reviewing authority.) . 


ADDITIONAL CHARGE& Violation of the 96th Article of War. 

Specification la In that Second Lieutenant Frederick 
A. Haire,•••, did, at Mobile, Alabama, on or about 
25 August 1945, make and utter to the First National 
Bank of Mobile, Mobile, Alabama; a certain check in 
words and figures as follows, to wita 

2 
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Iro. T SAN ANTONIO, TEXAS.. 25 Aug 194 6 

30-65 

NA.TIONAL BANK OF FOR'? SAM mmrox 
A'? SAN ANTONIO 

Pay to tbe 
Order ot Caah t 77.OO----DO~------
Snenty•HTeD. c1r "fa() DOLLARS 

'Frederiok A. Haire 
2nd Lt iU.c 6-1646864 
STATION HOSP BF AU 

and did wrongfully tail to m&int&1n a autfioient bank 
balauoe to ...t the pa;ymmt ot_ said ~ok. 

Note• ·speoitioat1on 2 nr1ea materially tro:m Speoitioation. 
l only with reapeot to date ot otteDBe and date and amount 
ot oheok u tollc:.-• a 

Date ot ottenae Date ot oheolc Amount ot cheok 

20 Aug 1946 20 Aug 1945 $ 60.00 

SECOJiD ..ADDUIO~ CRARGESa 

CHARGB I1 Violation ot the 58th Artiole of War. 

Speoitioationa In that Seoond Lieutenant Frederick .A.. .HaJ.re. 
•••• did. at Keealar Field, lH.Hiadpp1 on or about • Ootol>er 
1946 de1ert the 1ervioe ot the United State, and did remin. 
ab,ent; in desertion until he wu apprehended at Kelly Field. 
'fexaa on or about 3 Deoember 1945. 

CHARGB Ila Violation ot .the. 94th .lrtiole of War. 

Speoitioation la In that Secom L1euteD&J1t Frederick A.. Haire. 
•••. did, at Randolph Field, Texu, on or about 31 Ootober 
1946.. preunt tor approval. a:r:id. payment a old.a against the 
United State, by presenting to Lt. Col. Edw. Robin.on Jr, 
F.D., tinanoe oftioer at Randolph Field, 1'exa1, an otfioer 
ot the United State, duly authorised to approve and pay auoh 

.olaiu, in 'the amount ot $206.03, tor pay and 1ubailtence 
allQ'ifanoe, whioh olaia wu talae and fraudulent in that 
Seoond Lieutenant Frederick .A.. lJ&ire wu not entitled to 
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a:rq pay and all01re.noe, and wu then knc,m by the 1aid 
Second Lieutenant Frederick A. Haire to be talae and 
fra.udulent. 

Notea Speoitioa.tions 2 to 6 inolwsive va.ry materially fro• 
Specifica.tion l only with respect to place am da.te ot 
offense, indirldual to whom. the claim wu preHnted, am 
amount of claim as tollona 

Ottem• 
Speo.!!!:!!, Date Claia pr,sented to Amount-

2 Ft Saa Houston, 31 Oot ·H Col AO Wal1h, FD $205.03' 
• Texaa 

I II 30 NoT 46 • $204.33 
fi, Kell7 Fld, Texu 31 Oot 46 Lt Col JD A.rthur,FD $205.03 
6 	 AAFH>O' San 

Antonio,Texaa 31 Oot 46 Lt Col Hoke UoWhorter $244.00 
II8 • 26 loT 45 	 '200.00 

Notea The ola.ima·allegecl in Speoifioations 5 and 6 were for 
• "partial pay.• 

CHARGE III• · Viola.tion of the 96th Article ot War. 

Speoitioation 11 In that Second. Lieutenant Frederick A. Ha.ire, 
•••, did, at llelr Orle&n1, Loubiana, on or about 6 October 
1946, with intent to defraud, wrongfully am unlawt'ull7 
make am utter to the Whitney Jiational Bank of Hew Orleam, 
Louiaiana; a oertain oheok in worda am figure• u tollon,
to~. 	 . . 

COSTOMER' S DRA.F! 

Bew Orleana ,_....;;.10;;./.0..;;.e__.19_!!_ 

Pay.to the order ot___caa_h_________'6...;..;.o_.o_o_____ 

Fl.tty 	am 00/100 .Dollar,-_""v"'ai__u_e_r_e.,joe""'i=-v-.~a_,;.a.;.ind~c~ha--r_g_e_t'"'o_a_o_o:>_un_t..,_o_,£.----...w-1th exchange 

To 	 Denver National Banlc 

Denver, Colorado ) ~ Frederick A.. Ha.ire · · 
Lt. il.A..C. O-l545864 

Kee1ler Field, 16.s1is1ippi 

am by means thereof did traudulentl7 obtain from the Wh1tne7 
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National BanJc ot 1lft' Orleana the aum. ot tso.oo, he the 

add Secom Lieutenant Frederick A. Haire then 11911 know'

ing the.t he did not m.Te and not intending that he ahould 

ha.Te auf'fioient .fund.a in the Denver National Bank tor the 

pa.yment ot add check. · 


Speoi.ficaticn 2 • In that Second Lieutenant Frederick A.. Haire, 
•••, did, at San Antonio, Ten.a,. on or about ZO October 1945, 
with intent to de.fraud, wrongtully &lld unlawfully JD&lce and 
utter to the National Bank ot Commerce, San Antonio, Tena, 
a certain check in words and .figurea u tollowa, to wita 

CUS1'0MER.S DRA.F.r 
NUIONAL BANK OF COMMERCE 

San .AAtonio, Texas 
San Antonio, Texas ZO Oot. 19 ,& 

Pay to the order ot_____c_u_h_______t 26.00 

Twenty tiw and 00/100 Dollar• 

Value receiTed, and charge. to account ot · With exohange 

To Denver .Na.tional Bank 
) 

DenTer ) f•/ Frederiolc A. Ha.ire-----------·) ~,t Lt. M.A..C. 0-15-'686, 
_c_o_l_o_r_ad_o_____.) Sq B 

am by meam thereof' did fraudulently obtain from the 
National Bank ot Commerce the sum ot t25.00, he ti. add 
Seoond Lieutenant Frederick A. Haire then well lcnoring that 
he did not ha'Ve and not intending 'tlha.:t; he ahould have autti• 
oient tWlda in the Dennr National Bank tor the PfymeD.t of 
·add oheok. 

Specification 31 In that Secom Lieutei:Jant Frederick A.. Haire, 
•••, did, at Houston, Texu, on or about 23 October 1946, with 
intent to defraud,: wro~ly and unlmtully u.ke and \Ztwr 
to the Seoon:l National Bank ot Hou.ton, 1'exa.a, a certain· 
oheolc in words am tigurea aa tollon, to wit 1 

~ 

CUSTOM!RS DRA.n 
The Seoond National Bank 

ot Houston 
Houston, Texu 23 Oot ·19 '6 

Pay- to the orcl•io ot ____c_u_h_._______t 60.00 

6 
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no 
Fifty a.nd loo Dollar• 

V&J.ue reoeived and oha.rge the u.me to acoount ot With exchange 

To 

Denver National Bank 

Denver, Colorado ) Frederiok A. Haire 
2nd Lt. M.A..C. 0-1646864 
Keesler Field, Denv~r, Colorado 

and by means thereof did fra.udulently obta.in from the Second 
Na.tiona.l Ba.n1c ot Houston the sum ot $60.00, he the ea.id Second 
IJ.eutenant Frederick A. Haire then well knowing that he did 
not have and not intending that he should have suffioient 
funds in the Denver National Bank for the payment of said 
oheok. 

He pleaded not guilty to and 'W&.8 found guilty of all Charges and. Speoifioa• 
tiona. No evidence of s:ny previous conviction was introduced. The review
ing authority disapproved "the finding of Specification 3 of Charge II 
original charges 11 , and approved "only so muoh of the findinga ot guilty 
of the Speoifica.tion of Charge I and Charge I, Seoond Additional Charges, 
as involves a fihding of guilty of absence without leave from &October 
1945 to 3 December 1946 in violation of Article of War 61," and a.pproved 
only so muoh of the sent6noe a.s provided for di8lllissal, total forfeitures 
a.nd conf'inement at hard labor for ten yeara, and forwarded the record of 
trial for action under Article of War 48. 

3. Evidence for the Prosecution. 

The prosecution' a evidence con.sis ted entirely of atipulationa by 
an:l between the accused, his individual defense counsel and the trial 
judge advocate am of exhibits. 

Char • I and Ha S eoifioa.tions, the Additional Char e and its 
Speoifioa.tions and Charge III of the ditional Charges. 

It we.a atipula.ted, 

"••• that the oheoka set forth in Specifications 1 to 4, inclusive, 
ot Charge I, the original oharge, and the oheoks set forth in 
Speoificatiom1 1 and 2 of the Additional Charge, and the cheok:s 
set forth in Speoifioa.tiona 1, 2 and 3 of Charge III, of' the 
Second Additional Charge, in other word.a, all the checb &l.leged. 
in a.11 the Speoifioationa and Charges were given by the a.oouaed 
to the respeotive parties and 011 the dates and for the sums of' 
m.ono;r alleged that a.ppear on each of the checks, a.nd that ea.oh 
of theae oheoka were returned unpaid by the paying bank. due to 
the fact that there were insufficient fUl'lds in the aooused'• 

6 



(139) 


b&llk account to aeet the payment thereof.•••• (R. 15-16). 

'l'heae oheob were offered in evidence and admitted without objection u 
Pro1eoution•a Exhibit& 1 to 9 inoluaive (R. 16). The ledger aheeta ot 
aoouaed'• aooounts with the Denver National Bank and with the National 
Bank ot Fort Sam. Houston were otterecl into evidenoe an:l admitted without 
objection u Proaeoution•, Exhibit• 10 and 11 reapeotively (R. 16). 

Original Charge II and i ta Speoitioatione; 

It wu turther atipula.ted. 

•••• tha.t if Mr. W. t. Roe were present he would teetify Wider 
oath that he ia the J1W:1ager ot the Buolcley Field Ottioe of the 
Denver National Bank, Colorado. Th&t on 29 May 1946 he unt a 
letter dated 29 May 1945 am marked Prosecution•• Exhibit •12• 
to the Coanenciing Oftioer ot Keesler Field, Mississippi. •••• 
(R. 17). 

?lw letter read.au tolloaaa 
, 

"We recently- had a Lt. Frederick .A. Haire· stationed here 
at Buckley Field, 'Colorado, and •• understam th.at he h DCJlr 
stationed.on Keesler Field. · 

•0n May 17th be gave thia bank hie cheolc drawn on He.tion.al 
Bank of Fort Sam Houston tor $100.00 in payment .of three short 
oheolca ouhecl prior to the.t time. lie gave the uouse that hia 
alloimel:lt check had been delayed and auured us that this oheolc 
tor $100.00 would be paid on preaente.tion. today the oheok hu 
been returned to us tor inauttioient fund.a. 

· "We will greatly appreoia;te it it you will uaiet u. in 
making·oolleotion from Lt. Haire. It ii dedred that he mail 
us either a Bank Dn.tt or Postal Money-.• (Proa. Ex. 12) 

It we.a further etipula.ted that it Colonel R. M. Allott were present he· 
would testify tha.t he wu Commu1diJ1g Otti oer ot AAF Regional Hospital, 
Xeeder Field, lCiaaiaaippi, on 13 June 1945 am wa.a aoouaed' • superior 
ottioer and "tha.t,on or about tha.t date,he torwarded to the aocuaed tor 
reply,the letter reoe:I.Ted from. Mr. W'. !. Roe,whioh is in evidence here 
u Proaeoution•e Exhibit 12, and that Lieutenant Hair• if.he aooused.7 
amwered b7 l'1r•t Imorsemem• (R. 18). Aooueed'• indoreement reada 
u t'ollOll'ea , · 

111.· ·Jl;y allottaent oheolc tor tlw :month ot' April 19,& 
. did DOt go to th9 Ha.tional Bank ot Fort Sam Houato.n u I 
had expeotecl. I did mt sign a voucher t'or the aont~ ot . 
April 1846 and did not reoeiTe ay pay until the H ot Ma.7 lKS. 
n 1a regretted. by the undersigned that auoh did ha.ppen and 

., 
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aaaure you that this instance will not reoccur. 
112. The underaigmd ha.I sent a bank draft in the amount 

of one hundred dollar• (tl00.00) to the Denver ?iational Bank, 
Buckley Field, Colora.do. 'l'hia draft waa aent on the 8 June 
1945." (Proa. Ex. 15) 

It waa further stipulated that Mr. Roe reoeiTed fran Lieutenant G. E. 
Sunderman. the Aaaistant Adjutant of Keesler Field, a reply to his letter 

· ot 29 l(ay (R. 17).. Lieutenant Sunderman'• reply rea.ds u tollon1 

· "16 June 1946 

"The Demer National Bank 

Denver, Colors.do. 


GentlemeJu 

Attention• is invited to lat Indoraement to Letter Head• 
quarter• Keealer Field, :Misai11ippi, dated 13 June 1946. Lt. 
Frederick A.. Ha.ire atates that bank. draft in the amount of 
#100.00 waa fonrarded 8 Jw:ie 1945. 

Very truly youra, 

/a/ G. E. Sunderman 
G. E. SUNDERll!N', 

lat Lt., Air Corpe, 

Aaaiatant Adjutant" (Proa. Ex. 13) 


It waa further stipulated :that lfr. Roe unt a letter to Lieute1W1t Sunder• 
man (R. 18 ), ·which rea.da as tollon 1. 

/ 

•June 18, 1946. 

"G. E. Sunderman, 

lat Lt., Air Corp•, 

A.ad• te.nt Adjutant, 

Keesler Field, 

Keesler Field, l41u1adpp1. 


Dear Sirs 

We are returning the attached correspondence· relatin to 
Lt. H&ir• for further attention. The bank draft referred to baa 
not been reoehed to date aDd we will appreciate it it you will 
tol101r this matter further tor ua. · 

Very truly- _youn 

/1/ W. T. Ro• 
w. T. Roe, Man&ger 
Buckley Field ottioe" (Proa. Ex. U) 

8 
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It was further stipulated that if' Captain William Tucker were 
present he would testify Wlder oath that he wa..a the Asaistant Finance 
Officer at Keeal~r Field and that the records of the Finance Office 
or that Field indicated "that Lieutenant Haire has no allounent and 
has had no allotment to the National Ba.Dk of Fort Sam Houston., Texas, 
and that hia pay check has been paid direct to him and ha.a not been 
~ent to any other place., party., or b&llk11 (R. 19). 

It waa further stipuiated that pay and allCJ1r&J1ce Touchers, ad
mitted in evidence a.a Proaeoution•a Exhibits 16 to.21 inclusive were 
•true copies of pay Touchera presented to the Finance Officer• appearing 
on each of the exhibits respectively, on the dates appearing thereon 
respectively" and 11that the accused received the respective sums of 
money appearing thereon in each instance• (R. 19., 20). 

Charge I., Second Additional Charges. 

A duly authenticated extract copy ot the morning report of •sq 
E 3704 AAF Base Unit Keesler Fld Mias• wa.a offered and adlllitted in 
evidence without objection as Prosecution's Exhibit 22. Thia extract 
shows the following enteya 

"5 October., 1945 
Haire .Frederick~ MAC 0-1645864 2nd Lt 
Dy to .AYfOL 0800 4 Oct 45n 

It we.a further stipulated that ii' Catherine Louise Berman were 
present she would testify under oath that she was an employee of th• 
Finance Department of Kelly Field., Texas J that on 3 December 1945 
about 0830 hours accused entered her office wearing the insignia of 
a first lieutenant and advised her that he was Lieutenant Frederiolc 
A. Haire. He · 

"approached her with ~ copy of la.st October 1946's pay 

voucher from Kelly Field., which was paid by Kelly Field 

Finance Office, and requested a vouoher for No~ember. 

She recognized the officer as the office had received 

a.teletype from Keealer Field.,. Mississippi., stating that 

officer was .AlroL from 4 October 1946. She advised this 

officer to return in an hour. The officer asked it he 

could be pa.id earlier as he was in a hurry to get away. 

·She then told him to come back in 45 minutes. She 

notified Mr. Burn. the Chief Clerk, and he notified the 

Military Police Office. Thia officer returned in about 

45 minutes and waa arrested by the Military Police.·· 

•••" (R. 21). 
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It wa.s further stipulated 'that if Corporal Harold B. Madeen were 
present he would testify under oa.th that he was a member of the Militat:y 
Police, 4121st Army Air Forces Ba.ae Unit, Kelly Field, Texas, and that 
he arrested the accused on 3 December 1946 in the Fi.nanoe Office on that 
Field and delivered the accused 11to the Provost Marsha.l's Office" (R. 21). 

4. Evidence .£or the defense. 

The accuaed, after having been duly adyiaed as to his teati• 
monial rights, elected to be sworn as a wi~nesa in his own behalf.' He 
stated that he is a member of Squa.dron "E", 3704th'~y Air Forces Base 
Unit, Keesler Field, Miaaiasippi, and in turn ident~f'ied ea.ch of the · 
checks mentioned in Specificationa 1, 2, 3 and 4 of Charge IJ Specifi• 
cations l aild 2 of the Additional Charge and Speoifica.ticna 1, 2 and 3 
of the Second .A.ddi.tion&l Charge III (Proa. Exe. l to 9, incl.) bearing 
hi• signature and u having been iuued by him on the .dates alleged 
(R. 24-26)J that.all of the checks were issued by him µnder the belief 
that he ba.d suf'ficient funds in the b&nk on which they:were drawn to 
cover payment thereofJ that he actually had accounts in the Bank of 
Fort Sa.m Houston and the Denver National Bank, and that he had made 
depoaita in each bank at various times and had caused allotments to be 
sent thereto (R. 24-28). The accused did not deny failing to maintain 
autt'ioient t'wlda to meet the payment of said ohecka but denied th&t 
such a .failure waa wrongful or with knowledge on his part a.a set for~ 
in the Specificationa (R. 28). 

With regard to the Specification, Charge I of' Second Additional 
Charge, alleging desertion for the period 4 October 1945 to 3 December 
1945, the accused fre.nk:ly admitted that he wu absent without lean 
for the period alleged but denied any intention of deserting the service 
(R. 36, 42). Upon leaving Keesler Field he went to Biloxi. Mississippi, 
atuted drinking and continued drinking until he found himself in NflW 
Orleans, Louisiana.. He had intended to return to· Keesler Field but 
got drunk in Hew Orlea.na, met a friend, and.at aome later da.te proceeded 
to Se.n Antonio, Texaa, where he remained in an intoxicated condition at 
a hotel (R. 39 ). During this period 01' hia unauthorized absence the 
a.coused testified that he wu in such an intoxicated condition that he 
did not. remember ouhing the thrM cheoks mentioned in Speoi:t'ioationa 
1, 2 and 3 of Charge II, Second Additional Cha~gea, nor did he remember 
presenting to the finance officers the claims alleged to have been 
falae in Specifioationa l to 6 inolueiTe, Charge II, of Second Addi• 
tional Charges (R. 36-60). The aocused denied making falae official 
statements to Colonel R. M • .Allott, aa alleged in Specifications l alld 
2 of Charge II, but asserted that these statements were made under an 
honest belief that they were in tact true (R. 30-35}. 

10 


http:Orlea.na


(143) 


On cross-examination this offioer admitted that he received a 
ste.tement in May 1945 from the Denver National Bank showing his balance 
to be $16.17. that he made no further deposits prior to 20 July 1946, 
yet he issued the four oheoks described in Specifioa.tions 1 to 4, 
Charge I, during the period 7 Jw.y to 21 July in the total sum of $60.00. 
In response to a question as to why he believed he ha.d enough money on 
deposit to cover these checks the accused replied, "I just thought there 
was enough to cover it" (R. 52). He admitted that at the time he made 
the statements to Colonel R. ll. Allott concerning an allotment to the 
National Bank of Fort Sam Houston that the finance office had entered 
a stoppage in the amount of $100 per month against his pa.y to cover a 
previous traIJSaction and that he was receiving the balance of approxi
mately $98 by check (R. 55). ilthough accused positively &i'f'irmed that 
the ledger sheet of his account with the Denver National Bank was cor
rect (R. 52, Proa. Ex. 10), yet he could not explain why he had not 
been credited with the amount of $100 which he certified to Colonel 
Allott that he had forwarded to said ba.nk on 8 June 1945 (R. 56, 67). 
The accused admitted tha.t he ca.shed the oh.eeks mentioned in Speoif'ica.tiona 
1 and 2. Additional Charge, which were drawn on the National Bank of 
Fort Sam Houston in the amounts of $50.00 aDd $77.00. th.at he did not 
know how much he ha.d deposited or how much he had drawn outJ that· he 
had receind no statement from the bank aild did not conaider it necessary 
(R. 59-60)J that he was intoxicated during e.11 the period of his una.u
thorized absence and did not remember giving the cheoks described in 
Specificationa 1, 2 and 3 of Second Additional Charges III. He oow.d 
not remember where he obtained the speoial orders attaohed to the va.rioua 
vouohers showing him to be on leave a.nd presumably signed by Hugh J. 
Wha.tley as .Adjutant of Keesler.Field and by order of Colonel Vo1a 
(R. 64); where he obtained the officers pay data card showing him to be 
a. first lieutenant and which he admitted having in hi• possession on 
3 December ~946 a.t the time he was arrested in the finance ottice at 
Kdlly Field, Texas, nor could he explain his possession of a telegram. 
stating, •five days elll8rgenoy leave granted. Special Orders 62. Paragraph 
4, this Hea.dquarters. signed Dietrich. dated 26 October 1945" (R. 64, 66). 

No further testimony was presented by either the prosecution or 
detenae. 

5. Stated a.a briefly as is·poasible and in chronological order 
of events, the record shows -that on 13 June 1945 by first indorsement 
to a letter from his commanding officer, Colonel R. Jl. illott, the ac
cused stated to such officer th.at "my allotment oheok tor the month of 
April 1945 wu not sent to the National Ba.nk: of Fort Sam Houaton. San 
Antonio, Texas. as I expeotedn when in tact he had no such e.llotment to 

11 




(W.) 


auch bank. That by paragraph 2 of auch first indorsement accused alao 
stated that on 8 June 1945 he had sent a be.Ilk: draft in the aum of $100 
to the Denver National Bank, while the record showa that: the ba.nk never 
received auch a draft (Specs.land 2, Charge II). That during the 
period 7 to 21 July 1945 the accused iaaued to the Officers• Club, 
Keasler Field, MiadHippi, four checka in the total sum ot $60.00, 
the same being drawn on the Denver National Bank, and two ot said checks 
containing a certificate that the drawer had sufficient funds on de
poait, free .of any claims• to cover the amount of the cheob • while the 
evidence ahon that accused did not .in fact have aut.fioient fund• on · 
deposit to cover these check.a (Specs. 1, 2, 3, 4, Charge IJ Proa. Ex. 
lO)J that on 20 and 25 August 1945, at Mobile, Alabama, accuaed iuued 
check• in the sum. of $50.00 and $77.00, respectively, on the Bank of 
Fort Sam Houston, Sa.n Antonio, Texas, while the records show that he had 
no more than 15.55 on depolit in said bank during the montha of Auguat 
and September. 1946 (Specs. l a.Dd 2, A.d.d'l Charge; Pros. Ex. ll)J that 
on 6 October 1945 at Hew Orleana, Louisia.na., 23 October 1945 at Houston, 
Texas, and 30 .October at Sa.n Antonio, Texas, the accused iaaued checks 
in the sum of tso.oo, $50.00, and $25.00, respectively, on the Denver 
National Bank, and that he had no more than i5.54 on depoait at such 
bank during the months ot Auguat, September, October and November 1945 
(Specs. 1, 2, 3, Charge II, Second Ad.d'l ChargesJ Proa. Ex. lO)J that 
on the dates mentioned accused presented false and fraudulent claima in 
the form of pay vouchers againat the thi ted States at the reapective 
finance of.fices in the San .Antonio, Texas, Area, and in the following 
amounts a 

Date Fin&X1Ce Office Pay period claimed .Alnount-
31 Oct 45 Randolph Field, Texas l Oct to 31 Oct 45 $205.03• Ft Sam. Houa ton. Texu 1 Oot to 31 Oct 45 $205.03• Kelly Field, Texas 1 Oct to 31 Oct 45 4206.03 

n .AA:i' Distribution 
Command Partial pay only $244.00 

26 Nov 45. n II #200.00 
30 Nov 46 Ft Sam Houa ton. Texas 1 Nov to 30 Nov 46 $204.33, 

securing payment on each of such false and fraudulent vouchers, and well 
knOlf'ing that he was not'entitled to receive the amounts represented by 
auoh 'YOUOhers, it for no other reason that, as he admits under oath. nz 
was AWOL. Bo, a~r, I wasn't entitled to it. but it was partial payment 
more or leas• (R. 42). , . 

6. ~ heretofore stated. the aooused admitted his unauthorized. 
absence for the period alleged, 4 October to 3 December 1945, and ainoe 
the renewing authority approved only so muoh of ·the f'indinga of guilty 
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of the Specification of Charge I. and Charge I. Second Additiona.l Charges. 
aa involTed a finding of guilty of absence without leave tor the period 
alleged. no further comment is :necessary. 

7. Accuaed contends that the issuing of the nine checks in the 
total sum of e312. all of which were returned by reason of insufficient 
funds being on deposit to his credit. was not wrongful because he be
lieved there was money on deposit covering the amounts thereof. If such 
testimony be accepted as fact it does not oonatitute a defenae here for 
the reuon u stated in C1l 307125, Kellera 

••••• in the absence of adequate explanation or countervailing 
proof. the inference of fact is fully justified. from common 
huma.n experience, that the accused knew that hia account wu 
insufficient and did not intend that it should be sufficient. 
If there be eTidence of extenuation or excuse the accused ia 
the person to furnish it. This rule is well established, often 
stated in the language that the accused, under such circumatances, 
ia "chargeable" with knowledge of the condition of his own ac
count (CM 202601, Sperti. 6 BR 171, 214; CM 236070, Wanner, 
22 BR 279J CM 257069, Bishop, 37 BR 7, 13; CM 257417, Sims, 
37.BR 111, 117J CM 258314, Reeser, 37 BR 367, 378; CM 259005, 
Poteet, 38 BR 197, 206), and that the "burden" (of going foz,rard 
with proof in his defense to dispel the ordinary inference 
from established facts) in such an eTidentiary situation is on 
the accused (CM 249232, Norren, 32 BR 95, 103J CM 249993. Yates, 
32 BR 255, 261; CM 250484, Hebb, 32 BR 397, 402)' (CM 2807~ 
Hughes J accord, CM 280898, Iia'iiiielly). • 

8. Accused admitted that his signature appeared on each voucher 
identified as Prosecution's Exhibits 16 to 21 inclusin, but stated 
that due to his prolonged intoxicated condition he did mot remember 
such transactions. He did remember, howeTer, that he.was absent with
out leave and that he was not justly entitled to the money received on 
the false Touchers. The evidence shows with convincing effect that ac
cused knew at all tilnes mentioned in the apecificatiom that he did not 
have sufficient fUDds on depodt in the. bl.Ilks to coTer the amounts ot 
the checlca drawn thereon. The evidence further ahowa that he had •uff'i 
cient mind and memory, even it addicted to aloohol; to deceive the per
1onnel of tour finance offices, collecting triple pay for the period of 

October to 31 October 1945, pay for the period of l NoTember to 30 
lloTember 1945, and in addition theret~, t.nd by the use of fic~itioua 
·papers to collect partial pay twice from the s8.JD8 finance otfioe. That 
such fraudulent misconduct is denounced by Article of War 94 is beyond 
question and a citation of authorities ia w:meceaaary. 
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9. War Depe.rtment records ahow the accused to be 28 yea.rs ot age 
am umnarried. He a tte:cded commeroie.l college tor one and one-halt 
years prior to enlisting in the Army in 1936. On 29 January 1942, 
while a 1ergea.nt, Medical Department, 1326 Service Unit, Camp Lee, 
Virginia., he applied for a commission in the Of'fioers' Reserve Corps, 
and on 31 March 1943, after completion of training at the Medical 
Administrative Corps Officer Candidate School, Camp Berkeley, Texas, 
he was commissioned a second lieutenant, Medical .Administratin Corps, 
Army of the United States. He ha.a no record of service in combat. 
Uoder the proviaiom of' Article of War 104, this officer was on• 25 
August 1944 restricted to the limits of" the post at Ellington Field, 
Texas, for the period of one week for the issuance of a check in the 
aum o£ i25.00 to the Offioera' Jlesa, Ellington Field, Texas, at.id check 
having been returned unpaid by the ballk: and marked insufficient f'unda. 
Again on 1 September 1944 Similar acti~n wu taken against e.ocuud and 
he waa aga.in restricted to hie Poat for one week for inuance of two 
checks to the Officers' Mesa in the total aum of $35.00, which checks 
were returned unpaid because of insufficient tunda. 

10. The court we.a· lege.lly oonstituted and bad jurisdiction ot the 
person am the offenses. No errors injuriously affecting the substan
tial right• of accuaed were_ oOlllJ!litted during the trial. In the opinion 
of the Board ot Review the record of trial is lega.lly sufficient to 
support the findings of guilty and the aentenoe and to warrant confinna.
tion thereof. Di1mi11al 1• authorized upon oom-iction of Tiolation of 
Articlee of )Var 61, 94 and 96 and ia manda.tory upon conTiotion ot a 
Tiolation ot Article ot War 95. 

, Jwige AdTooate 
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JAGK - CM 307491 1st Ind 

WD. JAGO, Washington 25, D. c. AUG 2 7 1946 

TOa Secretary of War 

1. Pursuant to Executive Order No. 9556, dated May 25,. 1945, there 

are transmitted herewith the reoord of trial and the opinion of the Board 

of Review in the case of Second Ueutena.nt ~rederick A. Haire (0-1545864), 

Medical Administrative Corps. 


2. Upon trial by general oourt-martial this officer was founi guilt,. 

of nine specifications alleging the ma.king and uttering of nine oh.eeks 

in the total sum of ;312 drawn on two different banks where he wrongfully 


· failed to maintain sufficient funds to meet payment thereof in violation 
of the 96th Article of We.rJ desertion for the period 4 Ootober 1945 to 
3 December 1945 in violation of Article of War 68J three specifications 
alleging the ltlaking of false official statements in violation. of Article 
of War 95, and of six specifications alleging the presenting of false a?ld 
fraudulent pay vouchers to various finance officers in the San Antonio, 
Texas, Area, whereby he defrauded the Govsrmoont of a total sum of #1263.42 
in violation of Article of 1Yar 94. He was sentenced to dismissal, total 
forfeitures and confinement at hard labor for fifteen years. The review
ing authority disapproved the finding of guilty of Specification 3, Charge 
II, alleging a false official statement and approved only so much of the 
findings of guilty of t&e Specification, Charge II, and Charge II { alleging 
desertion) as involved a finding of guilty of absence without leave for the 
period alleged in violation of Article of War 61. The reviewing authority 
approved only so much of the sentence as provided for dismissal, total 
forfeitures a.nd confinement at hard labor for ten years, and forwarded the 
:reoord of trial for aotion under Article of 1"iar 48. 

3. A summary of the evidence may be found in the accompanying opinion., 
of the Board of Review. I concur in the opinion of the Board that the rec.ord 
pt trial is legally sutfioient to support the sentence as approved by the 
reviewing a.u inority. ' ' ' ' 

The aooused admitted that he absented himself without leave from his 

organization and station at Keesler Field, Mississippi, for the ·period 4 

October 1946 to 3 December 1945, on which latter date he was arrested in 

the finance office at Kelly Field, Texas. Prior to his unauthorized ab

sence he had given four check• in the total atnh of ;so to the officers' 

club at Keesler Field, which were drawn on the Denver National Bank. Two 

of these checks contained the ua.U&J. certificate that sufficient funds were 

on deposit at the designated bank, free of~ claims, to meet payment 

thereof. On 13 June 1945 he had falsely stated in a letter to his command

ing officer, Colonel R. M. Allott, Keesler Field, Mississippi, that his 

allotment to the National Bank ot Fort Sam Houston, Texas, was not sent 

as he expected, when in fact he had no allotment to said bank, and he also 

falsely certified to th~ same officer that he had sent a draft to the Denver 
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National Bank to cover a prior shortage. During the period of aocused's 
unauthorized absence he issued six other worthless oheoks, in oomplete 
disregard as to whether there were any funds on deposit to meet the same. 
These checks, in the total sum of $252.00, were all returned to the 
banks cashing same marked insuffioient funds. While absent from his unit, 
accused traveled about NJ.ssissippi, Louisiana and Texas, finally securing 
lodging for himself' and a friend in a San Antonio, Texas, hotel, where he 
testified he stayed drunk for about two weeks, and where it is shown that 
he went about executing and presenting six false and fraudulent pay vouohers 
to four different finance officers in the San Antonio Area, thereby defraud
ing the United States of $1263.42. 

4. The record presents a picture of an officer who, by his fraudulent 
conduct has rendered hiDlBelf unwortey of a~ trust and should be eliminated 
from the service. On two occasions prior to the offenses recited herein 
this officer has been punished under the provisions of Article of ·war 104 
for the issuance of worthless checks. 

5. I recommend that the sentence be confirmed but .that the period 
of confinement be reduced to s.ev.e.nyears a.nd that a United Stated disciplinary 
barr~olca be designated as the pl~ce of confine~nt. · 

6. Consideration has been given to the following communications on 
behalf of the accused, which accompany the record of triala Letter from 
Mr. Howard A. :McDonnell, Civilian Defense Counsel, dated 8 March 1946, 
a.ddresaed to the Commanding General, Keesler Field, l,f.ississippi J, letter from 
Senator F.a.rry Byrd addressed to The Judge Advocate General, dated 1s·1arch 
1946 inolosing letter to him from the accused; and letter from Nxs. R. B. 
Haire, mother of accused, dated June 10,. 1946, addressed to the Secretary 
of War, with two inclosures. 

7. Inclosed is a form of action designed to carry into execution the 

foregoing reoo,mendation shoul~iD~r ..~rov\ 
5 Incls 	 THOMAS H. GREEN 

1. Record of trial Major General 
2. Form of action 	 The Judge Advooate General 
3. Ltr fr Mr. McDonnell 
4. Ltr fr Sen Byrd w/incl 
5. 	Ltr fr mother of e.ooused 


w/2 inc ls. 


{ a.c.u.o. 276, 12 Sept 1946)• • 
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WAR !EPARTM:ENT. 
Army Service Forces 

In the Office o! The Judge Advocate General 
Washington, D.c. 

SPJGN-CM 307776 

P-48 
UNITED STATES ) EIGHTH ARllY AREA COMMAND 

) 
v. ) Trial by,o.c.M., convened at 

) APO 310, 28 March 1945. .ls 
Corporal JOHN WASHINGTON ) to Washington, Davis and Bi,mson: 
(16001618), Privates MONROE ) Death. .b to Mosely: Dis
Ill.VIS (16039964), WITJUM . ) honorable discharge, total !or
JL. BRUNSON (3.3103891) and ) !eitures, am confinement !or 
SAM MOSELY (34072701) , all ") lite. Penitentiar;y, l,(cNeil 

.ot 3521st Quartermaster ) Island, Wash1 ngton. · 
Truck.Compaiv. ) 

• 

,, OPINION ot the BOARD OF .REVIlll' 
HEPBURN, BAUGHN and O'CONNOR, Judge Advocates 

.. 

l. The accused were tried in a joint trial upon the !oll01'i.ng 

Charge and Specifications: 

CHARGE:. Violation ot the 92nd .Article ot. War. 

Specification l: In that Private Sam llose~, Private llonroe 
Davis, Private William ll. Brunson and Corporal. John 

. Washington, all ot the 3521. Quartermaater Truck Compan;y, 
acting jointly and 1n pursuance ot a common intent, did, 
1n conjunction w1th Tecbnician Fifth Grade WUliam o. 
Talley- and Technician F.U'th Graqe Eugene Caggan, both 
of the 3521 Quartermaster Tru~ Compan;y, at .APO 72, on 
or about 25 February 1945, with mau·ce aforethought, 
willtully, deliberately, feloniously, ·unl.awful.ly, and 
with premeditation kill one Technician Fourth Grade 
Isadore Ruditys, Company •B", 99th Signal. Battalion, 
a human beil'lg by' shooting him with a gun. 

Spe_cificat.ion 2: In that * * *, acting jointly and 1n pur
suance of a common intent, did, in conjunction with 

http:unl.awful.ly
http:oll01'i.ng


Techm.cian Fifth Grade William o. Talley and Techni
cian Fifth Grade Eugene Caggan., both of the 3521 
Quartermaster Truck Company., at APO ?2, on or about 
25 February 1945, with malice aforethought., will-. 
fully, deliberately., feloniously., unlawf'ully, and 
Yd.th premeditation kill one Calextro Dlngcong, a 
human being by shooting him with a gun. 

Specification .3 s In that * * *, acting jointly and in 
pursuance of a common intent., did, in conjunction 
w.l.th Technician Fifth Grade William o. Talley and 
Techilician Fitth Grade Eugene Caggan., both of the 
.3521 Quartermaster Truck Company, at APO 72., on or 
about 25 February 1945., with malice aforethought., 

· lf'illf'ully., deliberately., feloniously., unlawfully., and 
with premeditation mortally wound one Private Hobert 
B. I\lka., Headquarters Company., X Corps., a human being 
by shooting him with a gun in consequence of which 
shooting and wounding., the said Private Hobert B. 
Illlce died on or about 26 February 1945. 

Each accused pleaded not guilty to., but, all members of the court con
curring, was .tound guilty of, thii Specifications and the Charge 1d.th 
the exception of the wards 11in cc:njunction with Technician Fifth Grade 
William o. ·T~ley and Technician Fifth Grade Eugene Caggan, both of the 
.3521 Quartermaster Truck Company," or which words each was found not 
guilty. Accused Washington, Davis and Brunson were sentenced to be 
hanged by the neck until dead and accused Mosely to dishonorable dis
charge., total forfeitures aIXl confinement at hard labor for life. The 
revievd.ng authority approved the sentences and in the case of Mosely 
designated the United States Penitentiaey., McNeil Island, Washington, 
as the place o.t confinement. The confirming authority confir1md the 
sentences of accused Washington, Davis and Brunson and forwarded the 
record o! trial for action under Article of War so½. 

· 2. On 22 July 1945 the Board of Review in the Branch Offtce of 
The Judge Advocate General with the United States .Arr!ry Forces., Pacific, 
examj ned the record of trial and held it legally sufficient to support 

· the .findings and the sentences. The Board of Review's holdi.llg., con
taining a summary of the evidence., a discussion of the law pertinent 
thereto, and the reasoning and conclusions of the Board., is attached 
to the record. The Assistant Judge Advocate General in charge of 
that Branch Office approved the holding of the Board of lieview and 
on :8 ·July 1945 forwarded the record of trial of Washington, Davis 

.and Brunson., to the Conmander-in-Chief, United States Arrru Forces., 
Pacific, for execution o.t the sentences (CM P-48). The sentence as 
to Mosely was ordered executed on 6 August 1945 by General Court
Martial Orders #7, Headquarters Eighth Army Area Cormnand. 
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3. The execution or the sentences or Washington, Davis and . 
Brunson was stayed by the Commander-in-Chief, United States Army 
Forces, Paci!ic, follolli11g the request ot Senators Scott w. Lucas 
and C. Wayland Brooks of Illinois, on 7 August 1945, to enable them 
,to submit clemency petitions with respect to Washington. · The last 
clemency petition was received on 2l JanuaI"7 1946. On 19 January 
1946 the powers conferred by direction of the President upon the 
Commander-in-Chi.et, United States·A.rmy Forces, Pacific, under the 
provisions or Articles or War 48, 49, so, am 50f were terminated. 
The record of trial of Washington, Davis and Brunson was thereupon 
forwarded to The Judge Advocate General, Washington, D. c. for appro
priate action on 5 Februaey 1946. 

4- The record ot trial or Washington, Davis and Brunson has 
been e:vmd ned by the Board of Review in the Oti'ice of The Judge 
,Advocate General, Washington, D. c. am it adopts and concurs in the 
holding of the Board of Review with the Branch Office, a copy of lrhich 
is hereto attached, and, for the reasons set forth therein, is of the 
opinion that the record of trial of Washington, Davis and Brunson is 
legal.17 suftl.cient to support the .f1ndings and the sentences aIX1 to 
warrant confirmation thereof. A sentence of death or lite imprison
ment is mandatory upon conviction of Jlll1rder in 'Yiolation of Article of 
War 92. · 

Incl 
Holding by B/R 
Cl( P-48 
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SP.JON-ell 307l76 lat Ind 

Bq ASF, JA.00, 1raab1ngton, D. C. 

TOs The Secret&17 ot War _ APR 4 1946 


1. Hernith tranamitted tor the action ot the Presl.dent are the 

record ot trial and the opinion o! the Board ot Review in the case ot 

Corporal John Washington (16001618), Privates Monroe Davis (16039964), 

and nu1am )[. Brunson (3.3103891), all ot 3521st Quartermaster Truck 

Ccmpai,;r. 


- 2. I concur 1n the opinion ~ the Board ot Review tl'at, the re
cord ot trial ia legally- su.!.f'icient to support, the tl.ndi.ngs and the · 
sentences aDd to warrant con1'.rmat1on thereof. I recoll!D8nd that the 
sentenoe aa to each accused be con.f'i.l"med but commuted to dishonorable 
diacharp, torfeiture ot all pay and allowances due or to become due, 
and confinaJNDt at bard labor .f'or lite, that the United States Panitent.tary, 
McNeil Island, Waahington, be designated as the place ot co:cfi.nement, and 
that the sentences as tu moditied be ordered executed. 

3. Conaideration has been given to requests tar clemency 'Iii.th 
reapect- to Washington by" Senators c. Wayland Brooks and S~tt w. Lucas, 
and by Attorneys George s. Barr and Arthur· Poorman; ld.th respect to Davia, 
by" Congressman RaYJDQnd s. Springer of Indiana; and w:l.th respect to Brunson, 
by" Robert L. Carter,. Attornq. · 

4. Inclosed are a dratt ot a letter tor 7aJ.r signature, trans

mitting the record of trial to the President for his action, and a 


_form ot ExecutiTe action designed to carq into ettect the toregoiDg 

recommendation, should such action meet with appronl.. 


• I 

9 Incls THOlLAS H. GREEN '
1 - Record ot tritl Kajor General 
2 - D!t. ltr. for sig. 1'he Judge Advocate General 

Sec. ot War 
3 - Form of Executi.Te action 

( _4 - 2 Ltrs. fr. Hon. C~ Wayland Brooks 
S - Memo tr. Hon. Scott w. Lucas w/incls. 

6 - Ltr. tr. Kr. George S. Barr 

7 ;. 2 Ltra. fr.· Kr. Art.~ Poorman w/incls. 

8 - 2 Lt.rs. tr. Hon. ~nd Springer w/incl. 

~• ;-11 Ltr.- tr. Kr. Robert L. C~ 


( GCH> 12,, 14 1lay' 1946). 
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. ARMY SERVICE FCBC:BS 
In the Branch Office of The Judge Advocate General 

. with the United States A.rrq Forces 
in the Pa'oifio 

Board or Review 22 Jul3" 1945. 
Cll P-48 
CK* JC177?6 

UNITED STATES ) Trial b;r G.c.11., convened. at 
Aro 310, 28 March 1945. As 

v. to Washil:lgton, Davis am Brunsona 
Death. As to Mosely: Dis• 

Corporal JOHN WASHINGTON honorable discharge, total 
(16001618), Privates MONROE f'orteitures, continement for 11£e. 
DA.VIS (16039964), WILLWI The United States·Penitentiarf, 

. K. BRUNSON (33103$91) am . JlcNeil ,Islam, Washington. 
SAK IIOOEX:Y (.34072701), all . 
ot 3521st Quartermaster Truck 
0omJ8lJ7• 

HOU>ING b,r the BOARD OF REVIEW 
ROBmS, IIURPH1' am CIEMEll!S, 

Judge Advocates. 

1. The re1corc1 of trial in the oase ot the soldiers m.med above . has been 
en:m1ned by' the Board ot Review. 

' ' 

· 2. The accua~ were tried in a joizrt trial upon the tollowillg charge am· 
apecifioationu ".:· . · 

CHABGEs Violation ot the 92m Article of War. 

Specification ls In that Private Sam Mosely", Private Jfonroe 

Da'rls, Private William 11. Brunson and Corporal John Wash• 

ington, all ot the 3521 Quartermaster Truck Com~, 

acting joizrtly am in pursuaIICe ot a common inteixt, d1d, 

in oonjUJ:JCtion with Technician !'itth Grade Wlllia:m o. 

Tallq and Technician P'itth Grade Eugene C&ggan, both 

ot ,the 3521 Qua.miermaater Truck Oompan;r, at APO 72, on 

or about 25 ·~1945, with malice aforethought,

•1.l.l.tul.17, dellbera.tel.7, f'elonioualy, unlawtully, am 
with premeditation kill one Technician Fourth Grade 
Isadore Ruditrs, Oompa.i:v •B•, 99:th Signal Battalion; a 
human being by' ehootil:lg hia with a gun. 
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Specii'ioation 2; In that Private Sam Mosely, Frivate 

Monroe Davis, Frivate William 14. Brunson and Corporal 

John Washington, all of the 3521 Quartermaster Truck 

CompalV', acting jointly and in pursuance of a· common 

intent, did, in conjunction with Technician Fifth Grade 

William o. Talley an:l Technician Fifth Grade Eugene 

Caggan, both of the 3521 Quartermaster Truck Compaey, 

at AFO 72, on or about 25 February 191+5, with malice 

ai'orethought, willfully, deliberately, feloniously, 

unlawf'ully, am. with premeditation kill one Calextro 

Dingcong, a human being by' shooting him with a gun. 


Specification 3: In that Private Sam Mosely, Frivate 

Monroe Davis, Private William M. Brunson and Corporal 

John Washington, all of the 3521 Quartermaster Truck 

Cornpaey, aoting jointly and in pursuance of a common 

intent, did, in conjunction with Technician Fifth Grade 

Will1.a.m o. Talley and Technician Fifth Grade Eugene 

Caggan, both of the 3521 Quartermaster Truck Comp:tttr, 

at APO 72, on or about 25 February 1945, with malice 

ai'orethought, willf'ully, deliberately, feloniously, 

unlawi'U.l.l)", and with .premeditation mortally wouni 

one Private Hobert B. Duke, Headquarters Company, :X: 

Corps, a human being by' shooting him with a gun in 

consequence ·or which shooting and wounding, the said 

Frivate Hobert B. Duke died on or about 26 Februar;y 

1945. 


Each accused pleaded not guilty to, but, all members or the court concurring, 
was found guilty of, the specifications and the charge with the exoeption of 
the words 11 in conjunotion with Technician Fifth Grade William o. Talley and 
Technician Fifth Grade Eugene Caggan, both of the 3521 Quartermaster Truck 
Compaey" of which words each was found. :oot guilty. Accused Washington, 
Davis am. Brunson were sentenced to be hanged b,r the neck until dead and ac
cused Mosely to dishonorable discharge, tots.l i'or.teitures am. confinement. at 
bard labor for life. The reviewing authority approved the sentences and 
designated. the United States Penitentiary, McNeil Islam, Washington, as 
Mosely's place of conf'inement. , The confirming authority conf'irmed the 
sentences of accused Washington, Davis am Brunson and i'orwarded the record 
of trial for action und.er Article of War 50½. • 

2. 
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3. The evidence reveals that on the evening of' 24 February' 1945 
a publio dance (R. 19, 28), attenied by about two hwxlred Filipino · 
civilians and white American soldiers (R. 10), was held in a tent at a 
place called the •cockpit" (R. 23) northwest of' and near the 216th Mili 
taey Police area (R. 9, 10). 'That organization was located on the south 
side of' a road tha~ paralleled. the beach ani led to the town of' Carigara, 
P.I.. On the other side of' the road, that nearest the beach, ani about· 
f'ive hwxlred or six htmired. f'eet east of' the •cockpit" was the western 
bouniary of' Headquarters Battery, X Corps Artillery. The 3521st Quarter
uster Truck Compaey of' which.e>rganiza.tion the f'our accused were members· 
(R. 60) was located about a mile east of, the Headquarters Batteey area. 

About 11:00·or 11:30 that evening f'ive colored soldiers (R. 11, 17), 
one of whom at least had purchased a ticket of' ad.!11iss1on (R. 28), entered 
the dance tent. Accused Washington, Davis aM Mosely' were identified as 
three of' the colored soldie'rs (R. 11, 23, 185, 214, 224). About thirt;r 
minutes after their arrival there was an intermission to permit the 
members of' the orchestra to eat (R. 12, 225) ani everyone went outside 
(R. 23, 205) •. There was the souni'of' a 11short scuf'fie" (R. 12) ani 
accused Davis, who was waJking behiD:l his companions ani arguing with a 
Filipino, drew a pistol f'romhis pocket, cocked it, pointed it at the 
Fillpim am also aimed it in the general direction of' the dance tent . 
(R. 17, 27,· 186, 214). The people staniillg about scattered (R. 24) and 
the colored soldiers ran awq (R. 25). 

Between 11:00 an:l 12:00 o'clock that night Corporal Ro;r L. Smith of' 
accused's unit saw accused Washington arxl Davis, each oaITy'ing a Thompson 
sutma.chine gun, walk past the orderly' room of' their compaey goillg in the 
direction of' the Headquarters &.ttery area (R. 105). About 11:45 Tech
nician Fourth Grade Leslie w. Hines, a guard w'.go was walking a post along 
the eastern bouniary of Headquarters Battery and who a short time earlier 
that evening had seen f'ive colored soldiers wal.kil:lg in the other direction 
(R. 117) saw six colored soldiers walking three abreast down the road 
towards the. Military Police area (R. 115). · The three in front and the 
one in the second line nearest Hines· were carrying Thompson suana.ch:foe 
guns slung over their shoulders. The soldier in the center of the front 
line was wearing a white T-shirt am the others were dressed in khaki 
(R. 115, 116). ·. The witness was not able to identify aey of' the men nor 
was he able to state whether the other two in the second line were armed 
(R. 116). . 

About fifteen, twenty, or twemy~f'ive minutes after the colored 
soldiers had left the dance five were seen by witnesses in the dance 
area to return along the road (R. 20, 25f 187). One of them, accused 
Brunson, wearing a white T-shirt (R.· 199J ani carry-ing a gun in an "on 
guard" position, went toward the dance tent and the others remained 
grouped on the road (R.188). A tight started between about f'ive 
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Filipinos, two white soldiers and Brunson (R. 186, 200). Brunson's 

gun was taken i'rom him and he shouted usomething11 

(R•. 189, 192). A 

bolt was heard to click; someone shouted "The colored troops were 

back" (R. 12, 19, 25); everyone started to "scatter" and there was 

firing frQm the vicinity of the road am the beach (R. 12, 19, 28, 2o6, 

216). The firing was variously described as submachine rapid fire 

(R. 28); two short bursts like Tommy-gun fire (R. 12); like half of 

a small 20-roun:l clip (R. 20); two or ...,hree bursts of fire (R. 29); 

two bursts am a carbine shot {R. 47); a string of shots, a single 

shot, an:l then a long string of shots {R. 145); several bursts with a 

long burst at the end (R. 136); thirty or forty shots, single shots, 

then bursts (R. llO, 131) and three or four bursts (R. 142). The 

firing lasted between twelve (R. 131) arrl thirty seconds (R. 47). 


After the firing had ceased the body of an American soldier, Private 
Isadore Ruditys, 99th Signal Battalion, was lying about 8 feet from the . • 
entrance to the dance tent {R. 13, 59) and the body of a Filipino was 
lying about five or six paces awa:y (R. 13, 145). Both had been killed 
by the gun fire {R. 14, 34, 35). No firearms were seen near either or 
them (R. 15, 20). 

The body of the Filipino was taken to the Municipal Building in 

Carigara where it was identified as Calextro Dingoong {R. 39, 40, 93). 

A .45 calibre bullet {R. 41; Ex. 14, R. 181) was removed from his body 
by a civilian doctor ·and given to the Military Police {R. 41, 82, 84, 
161, 169, 209). 

Accused Brunson had suffered a gunshot wound in the leg {R. 33) 
.from which a .45 calibre bullet (Ex. 3, R. 33, 180) was extracted, aid 
a Technician Fifth Grade Wilbert F. Ruff was wounded in the leg {R. 145, 
197, 202). 

A Private Hobert B. Duke, Headquarters Company, X Corps, received 
several gunshot wounds in the body (R. 31). A Filipino took the carbine 
that Duke was carrying and, assisted by Corporal Byron J. Eakard (R. 25, 
43, 54, 99), helped him to walk to the orderly room in the Military Police 
area (R. 25, 221). There Private Duke was laid on the floor and his 
clothing removed. A .45 calibre bullet {Ex. 13; R. 181) which was pro
truding from his hip was extracted (R. 54, 165, 169). He was taken to 
the 5Sth Evacuation Hospital (R. 32, 51) and died the following da:y from 

·the woums that he had received (R. 57). The carbine which Private Duke 
had been carrying was examined and did not appear to have been recently 
fired (R. 50). · 

About midnight Technician Firth G1'ade William E. Wilson, the guard 
patroling the ocean approaches,to the,beach and the western boundary or 
Headquarters Battery, that is, the bouidary nearest the Military Police 
area (R. 121} saw through the field glasses that he was using on his tour 
of duty (R. 134) two or three colored soldiers walking ~lo~_tbs..road 
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toward the Military Police area. He noticed that they lef't the road 
and dropped behind an enbanklnent and "squatted there a moment" (R. 122). 
The guard looked away for two or three minutes (R. l33)t looked back, 
am then saw four or five colored soldiers (R. 130, 132) behind the 
enbanklnent about 25 yards from- the first hut of the Military Police 
area (R. 124). While he was watching them he saw "very small f'lashes" 
coming from their position and heard approximately thirty or forty shots 
from automatic weapons in ten or fifteen short bursts and at least one . 
single shot (R.125, 131). The colored soldiers then turned am ran 
in his direction (R. 125). Three o! them "broke awq towards the road" 
and the other two continued towards the guard {R. 125). Captain Morton 
H. Robinson of Headquarters X Corps Artillery had heard the shooting am 
joined Technician Fifth Grade Wilson. He saw two colored soldiers "walk
ing and running intermittently" along the beach towards him (R. 136). 
Within forty-five seconds to a minute after the firing had ceased (R. 139) 
he and Wilson stopped the two men, accused Washington am Davis {R. 125), 
am asked them if they had fired their weapons. They answered in the 
negative. The Captain felt the submachine gun that each was carrying am, 
finding that one was warm to the touch, disarmed the men am placed them 
in. custody (R. 126, 137). Captain Robinson asked the soldier who had been 
careying the hot gun what he had shot at and the latter replied, 111 I fired 1111' 
gun in the air •• they were shooting at us'"• Asked what his name was 
the soldier answered "'John Washington"' (R. 137, 140, 143). One of the 
two colored soldiers said, "'White boys stuck ~ in our belly * * * We 
wasn't shooting to kill aeybody 111 (R. 128, 135). The accused were taken· 
to the supply room at Artillery Headquarters. First Lieutenant Michael 
Demkowski of the 216th Military Police Comi:sny asked Washington if the hot 
gun was his and the latter answered in the affirmative {R. 150). He asked 
Davis if the cold gun was his and he said it was {R. 150). The guns were 
kept separate, taken to the MP supply room am tagged (R. 140, U.6, 148, 151, 
155, 171). The butt plate (magazine release) of Davis' gun, IDlIDber 177894, 
(Ex. 10; R. 175) was hanging out but the gun could have been made to fire 
in two or three secoms (R. 141, 144, 211). A full clip was town in 
Davis I pocket {R. 164). Washington's gun, number 159694 (Ex. 11; R. 175) 
contained_ten or twelve live rowns in a 20-rown clip. 

About eight minutes after the· shooting Technician Fourth Grade Hines 
saw three colored soldiers, at least two of whom were carrying suauachine 
guns, going in an easterly direction along the road towards the Quarter
master area. In some ma.nner,, not disclosed by' the record.a they 11ident1f'ied 
themselves" ,to him and were not detained (R. 11'.7). The guard could not 
recognize any of the accused as among those whom he had previously seen 
nor did he hear an:, conversation at the time (R. 120). 

A short time after the shooting first Washington and then Davis re
traced with First Lieutenant Walter G. Troy, 216th Military Police Compan:, 

5. 301111 
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am Captain Del Guerico, the Provost Marshal, X Corps, their route to 

the place where they had been apprehended (R. 156). Washington told 

the officers that he had walked down the road and that when he jumped 

into a ditch his gun was discharged. He told them that he then went 

t"Urther up the road where he met Davis. They then crossed a barbed 

wire fence, walked along the beach am were taken into custody (R. 157, 

159). In daylight the Lieutenant went over the same grown again and 

town nothing to imicate that that had been the µLth which the accused 

had taken. No expemed cartridges were fow:d in the vicinity ot the 

ditch into which Washington claimed he had jumped (R. 157) but, fifteen 

or twenty feet away and four or five feet from the road the Lieutenant 

foum ten expended .45 cartridges (R. 158, 163). The experned shells 

(Exs. 16-A-l - 16-A-10; R. 235) were placed in an envelope and marked 

(R. 159). 


. Lieutenant Troy also examined the dance area and found five .45 

bullets (Exs. 15-A-l - 15-A-5; R. 235) in trees am a tree shrub about 

eighteen or twenty- feet from the dance "cockpit" (R. 159). By noting 

where the trees and bushes had been marked the Lieutenant determined 

that the bullets he fomn had been fired from the place where he had 

discovered the empty cartridges (R. 16o). 


· Within twenty- minutes at'ter the shooting, a little at'ter 12:00 

o'clock (R. l.O~), a Thompson submachine gun Number AO 23837 (Ex. 7; R. 

lll, 171), without a stock or sling, was found about twenty feet from the 

northeast corner of the dance area (R. 100). It contained a full clip 

and one romn in the chamber (R. 101, llO) and did not appear to have 

been recently fired. 


About an hour later Sergeant Alf'red.O. Culver inspected the area 

where the dance had been held. About fit'teen feet south of the road 

am about sixty feet northwest of the "cockpit" (R. 88) he fown twenty

expended .45 cartridges which smelled of fresh:cy, burned powder (R. 91) 

(E:x:s. 17-B-l • 17-B-20; R. 85, 172, 2.36) lying on the groum "in a sort 
of a column!' as though they had been discharged from a weapon (R. 88, 89). ~. 
Between the place where he had fowri'the shells and the dance tent there 
was one tree and no shrubbery. The place was "out in the open" (R. 92). 

About 0400 hours .that day Sergeant of the Guard Clarence Sutton 
fow:d a Thompson submachine gun and clip between a kitchen am an in• . 
cinerator about forty- yards from the gun tent in accused's area (R. 78). 
The gun had not been fired (R. 80). By stipulation it was agreed that 
the gun bore Number 193849 ani was introduced as Exhibit Number 6 (R. 78). 
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On l2 March 1945 two Filipino boys, Marcus Cantivesos am Eladio 

Insigne, found a Thompson submachine gun near the Sebang River about 

two or three hundred yards from the Quartermaster area. ·The next day 

they fowrl a loaded magazine at the same place (R. 94-97). The gun 

am magazine were turned over to the Military Police. The gun bore 

serial number 174140 and was introduced in evidence as prosecution's 

Exhibit Nwnber 8 (R. 174, 184). 


The record further reveals that the 3521st Quartermaster Truck 
Company or which accused were members possessed nine Thompson submachine 

. ·guns (R. 6o). They were kept in a box in the supply room but on the 
· morning of 24 Februa.I7, the dq of the fatal shooting, the guns. were 

moved to the gun tent, next to the supply tent and three or tour feet from 
it (R. 61, 66, 72) am laid out for inspection (R.62). Accused Davis was 
the assistant supply sergeant of the compa?Jf a.Ild occupied the tent opposite 
the supply tent {R. · 64). Early on the morning after the shooting the 
compa?JY' was lined up am a search was made for the machine guns (R._66). 
Six Thompson submachine guns bearing serial numbers 196428, 174140, 177894, 
193849, 023837, an:i 159694 and two or three clips of ammunition for that 
type of' gun were town to be missing (R. 59, 67). It would have been 
possible for someone to go into the tent an:! get the guns without anyone 
knowitig it (R. 72, 75). The four accused were not authorized to carry 
sul:xnachine guns (R. 69) am none had been issued in the compan;y (R. 71).

' . . 

The several guns, the bullets which had been taken 'from Dingcong' s 
am Duke I s bodies am Brunson I s leg, am the empty cartridges am the 
bullets which had been fowrl by Lieutenant Tro7 am Sergeant Culver were, 
all as marked, turned over to Second Lieutenant Robert w. Kent, acting 
Assistant Inspector General, Americal Division (R. 84, 152, 159, 161, 
165t 169-175, 177-182, 235). Gun number 196428, Exhibit Nwnber 9 (R. 174, 
237J was also turned over to. him. The record does not reveal, however, 
where or when that gun was fown. 

Lieutena.nt Kent took the several guns, cartridges and bullets to 

Brisbane, Australia, and turned them over to Detective Constable Thomas 

K. Bat:y, a qualified ballistics expert for examination (R. 238). Mr. 

Baty testified. that from test.a made by him and the comparison of pb.oto

micrographs (R. 240; Exs. 18, 19) in his opinion the bullet (Ex. 14) 

taken .from Dingcong's body and that (Ex. 13) taken from .Private Duke's 

body were fired from gun number 159694 (Ex. 11; accused Washington's 

gun) (R. 239, 241). Of the five bullets town by Lieutenant Troy (Ex. 

15) two had been fired from that gun; one bore no rifling; one was 
fired from a colt .45 revolver; and the other was fired .from a submachine 
gun not tested by the witness (R. 239, 241). or the ten empt:y cartridges 
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(Ex:. 16), four had been fired from gun number 196428 (Ex. 9) (otherwise un
identified.); four had perhaps been fired from· a pistol; one from gun number 
159694 (accused Washington's; Ex. 11) ani the last by a weapon not tested by 
him (R. 242, 244, 248). The twenty empty cartridges fown by Sergeant Culver 
(Ex. 17) had all been fired from gun number 159694 (accused Washington's; Ex. 
11) (R. 242, 244). The .bullet which had struck accused Brunson in the leg 
(Ex. 3) had been fired from a submachine gun, but not from any of those tested 
by him (R. 241). Because of its condition Mr. Baty made m attempt to secure 
a sample bullet fired from gun number 174140 (that found by the Filipino boys) 
(Ex. 8; R. 245). 

Lieutenant Kent, on or about 1 March 1945 (R. 227, 230) saw accused 
Mosely in the M.P. office at the stockade (R.228). After warning him of 
his rights he interrogated Mosely with reference to his activities on 24 
Februaey (R. 227). Mosely then said that he, Davis, and Caggan bought 
tickets and entered the dance tent on the night of' the shooting (R. 232). 
Washington aDi Talley later joined them (R. 233). Washington asked a . 
white soldier for a light am the latter refused to give it to him. Wash
ington said to the soldier·• 1No hard feelings, shake 'IIIY' ham 1" but he de
clined. The dance stopped and they left the tent. Mosely was the last 
to leave and as he went outside he noticed that there was "some sort of 
argument" and •the crowd was scattering•. Someone said to him •Get, nigger, 
before you get a bolo in your back" (R. 233). He went toward his compall3' 
area and on his wq be.ck :met Washington, Caggan, Talley, Brunson and Davis 
who were armed (R. 233,- 234). He asked where they were going and they · 
answered 111 Back to the dance'"· (R. 233). He also stated to the Lieutenant 
•we was talking when we left about the guys snapping rifles. We was going 

back up prepared•. If' anything did start, we would have something to pro

tect ourselves" (R. 232) and that when they reached a place about one · 

hundred yards from the dance 11people gets to running. Someway or anoth~, 

we gets on by the dance. We heard a scuttle at the dance. They was 

whipping Brunson. After a while we heard a ToIIIIllY·gun" (R. 234) • 


The only witnesses called by the defense were First Lieutenant Melvin 
c. Koch, Field Artillery, Headquarters X Corps, aild Technician Fifth Grade 
Felix Jamison of accused I s organization. The Lieutenant testified. that on 
eithe~ 4 or 11 Februar;r he passed through the area of the 3521st Quarter
master Truck Compaey (R. 249) and saw a typewritten paper posted prominently 
upon the bulletin board which, in effect, stated: · 

"If' some day you see a black bastard lying out in the middle 
of a field well policed for an area of about 75 yards square, 
you will know the poor son-of-a-bitch was a member of the 
352lst.• (R•.250). . 

Jamison, who had also seen the notice, said that it had appeared to him 
•as a threat• (R. 252). Prosecution's witness Sutton had also seen ·the J:JOtioe 
on the bulletin board aoout twelve or 'thirteen days before the shooting (R.80). 

F.ach of the accused elected to remain silent~ 

s. 
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4•. The four accused were fow:rl guilty of' the murder or the several 
deceased.. Murder is the unlawi'ul. killing or a human being with malice 
aforethought (MCM, 1~28, par. l48a). · · 

11Malice does not necessarily mean hatred or personal 

ill-will toward the person killed, nor an actual intent to 

take his lif'e, or even to take anyone's lif'e. The use·or 

the word 1aforethought 1 does not mean that the malice must 

exist tor any particular time before commission of the act, 

or that the intention to kill must have previously existed. 

It is sufficient that it exist at the tim& the act is com
mitted. (Clark.) . 


"Malice aforethought may" exist when the act is un
. premeditated. It may" mean aey one or more of' the following 
states of mind preceding or coexisting with the act or 
omission b,r which death is caused: An intention to cause 
the death of', or grievous bodily harm to, arq person, whether 
such porson is the person actually killed or not (except when 
death is inflicted in the heat o:f'a sudden passion, caused b.r 
adequate provocation); knowledge that the act which causes 
death will probably cause the death of, or grievous bodily 
harm to, any person, whether such person is the person actually 
killed or not, although such knowledge is accompanied by in
dif':f'erence whether death or grievous bodily harm is caused or 
DOt or by a wish that. it may not be caused; * * *" ·(MCM,. ill21:I)... . 

. ' 
Ever.r person is presumed to intetd the natural and probable consequences 
of his act·. The evidence clearly establishes that accused Washington dis
charged a submachine gun at short range into a group of' soldiers and 
civilians atd killed Dingcong, a Filipino, and Private Duke. A fatal 
injury to someone was the natural ani probable consequence of' his act. 
Such action "clearly tenis to establish that, whether or not he had any 
special malevolence toward arr:, particular im.ividual, he was possessed of' 
•a general]J' depraved, wicked, am malicious spirit, a heart regardless of 
social duty, and a miDl deliberately bent on mischief, 1 which has beep held 
to be embraced by the term 'malice aforethought'" (Liggins v. ,Y.~., 297 F. 
881; ~ v. ,Y.~.; 164 U.S. 492,· 17 s. Ct. 154). I~ follows that there 
is substantial evidence 1n the record in support of' the court's findings 
that aooused Washington was guilt1 o:t' murder. There then remains for 
consideration th~ question whether the timings· with reference to the 
remairiirlg three accused may" be sustained. · 
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"The mere presence of a person at the· scene or the 

commission of an of'f ense by another, in the absence of 

evidence of preconcert or evidence of intent to partici 

pate, if need be, is not sufficient basis for an inference 

of his participation as an accessory or principal therein" 

(CM 186947, ~ & Aldrich; CM 206280, Taylor, ~ !l., VIII 

B.R. 261; CM 218876, Wyrick,~&, nI B.R. 157, 162). 

Such inference usually rests on circumstantial evidence (sec. 244, Wharton, 
Crim. Evid.) am may be drawn from conduct which discloses a common design 
on the ·i:a.rt of accused to act together in pursuance of the common criminal 
purpose (sec. 1667, Wharton, Crim. law); from all the atterdant circum• 
stances am from the conduct of accused subsequent to the criminal act (22 
c.J.s. 155-156; CJ4 2.34118, &ll, xx B.R. 24.3, 248; Blaustein v. ,Y.2., 44 
F. 2d 16,3). . . 

From the conduct of accused Davis, Brunson and MoselJ" am the atten:lant 
circumstances, their preconcert and association\with accused Washington in his 
felonious acts may- be interred. They- were all members or the same organiza• 
tion. , Accused Davis, Mosely and Washington were identified as being present 
at the dance. Davis there drew, cocked, and pointed a revolver at a Filipino 
and others, and the several colored soldiers left am were seen walking toward 
their compe.ey- area. MoselJ" admitted (which was not evidence against the other 
accused) "We was talking when we left about the gu;ys snappillg rifles. We wa.s 
going back up prepare4. It anything did start, we 1J0uld have something to 
protect ourselves"• A short time later Washington, Davis, Brunson, Mosely 
(the la~ter by his own admission) am two.other colored soldiers were seen 
walking three ab;"east :f'rom the direction of their organization to the vicinity 
of the dance (those in the front line and one in the secord line at least . 
carrying submachine guns). The evidence establishes that Washington, Davis, 
am Brunson were carrying such weapons and, as six Thompson submachine guns 
were unlawfull.7 taken :f'rom the gun tent in accuseds I area that evening, the 
court.properly could inter that lrloselJ" also was carrying one. Upon nearing 
the place where the dance was held, Brunson, carrying his gun in an 11 on guard.11 

position, left the others standing on the road nearb,r and 1'1ent toward the 
dance. tent. He was disarmed and shouted something. Immediately thereafter 
Washington and others commenced the fatal .tiring. The shooting stopped and 
Washington am Davis, each carrying a submachine gun, ran towards a guard am 
were apprehemed. Their two companions ran in another direction and were 
:cot then taken into custody-. When apprehended the magazine release on Davis• 
gun was hanging down a.rd it could not be fired but could have been reps.ired in 
two or three secords. A f'u.11 clip of ammunition for his gun was foum in hi~
pocket. Either Davis or- Washington stated about a minute after the shoot~ 
111White boys stuok guns in our belly * * '*We wasn't shooting to kill ~"' 

-Tests made by- a be.l.listics expert revealed that bullets :f'rom Washington's 
gun had killed Duke and Dingcong. other bullets and expended cartridges were 
f'oum which had been fired from other of the missing sul:machine guns and a 
revolver. 

10. 
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From all of such facts the court properly could infer that the several 
accused, pursuant to a joint plan and agreed course of action, unlawfully 
took submachine guns from their compan;y' s gun tent and returned to the dance 
area. Accused Brunson went to the vicinity of the tent. He shouted 
"something" am immediately thereafter at least one of the conspirators, 
Washington, fired into the crowd killing Dingcong and Private Duke. The 
evidence is susceptible to the £urther inference that the shooting was in 
accordance with accuseds' joint plan. One of their number, pursuant to 
such purpose, having committed murder, it follows tha_t all are equally 
guilty with him as principals for such unlawful action (m Bull. JAG 284, 
July 1944). Although there was no evidence as to who fired the gun which 
caused Private Ruditys I death, it might properly be concluded that that 
homicide was also a result of the firing by one of the accused•. 

' . 
A sentence of death or of life imprisonment is mandatory upon con

viction or murder in violation of Article of War 92. With re:ferenoe to 
accused Mosely it is noted that confinement 1n a penitentiary.is authorized 
by Article of War 42 for the offense of murder, recognized as an offense of 
a civil nature and punishable by peniten,tiary confinement by-Sections 273 
and 275 of the Criminal Code of the United States (18 u.s.c. 452, 455). 

5. For the reasons stated above the Board of Review holds the record 
of trial legally sufficient to support the finiings and the sentences. 

_/4/4_..-a~l~...~--...__._____, Judge Advocate. 
ColoneltlJ.A.G.D. 

11. 
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. 1st Ind.ors~~t 
A:rmy Service i"orces, Branchj}ffice of:.!~ J~ge Advocate General, 
A.P.O. 75, ;?!J JuJ.:r· 1945. ·· · ., 	 . 

To: Canmander-in-Chief, United States A'rJD'3' Forces, Pacific, A.P.O. ,00. 

1. In the cases of Corporal John Washington (1600161.8), Pri:r.ate 
Yonroe Davis (16039964) a.n:1 Private William M. Brunson (33103891), all 
of 3521st Quartermaster Truck Canpany, attention is invited to the fore
going holding by the Board of Review that the record of trial is legally' 
sufficient to support the sentences, which holding is he:reb7 _approved. 
Under the provisions of Article of War 50½, 7ou now have authority to 
order the execution of the sentences. 

2. · When copies o! the published orders in these cases are forwarded 
to this, .of'f'ice they should be accompanied b7 the foregoing holding and 
this indorsement. For convmience of' reference and to facilitate . 
attaching copies oi' the published orders to the record in these cues, 
please place the .f'ile number oi' the record in brackets at the end of 
the publ~hed orders, as ·tollows1 · 

(Cll P-48) • 	 .B .M~ 
~:k~,

Brigadier General., U .s. A'rJD'3', 
Assistant Judge Advocate General.. 
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WAR DEPARTMENT 
In.the Office of The Judge Advocate General 

Washington, D. c. 

JAGK CM 308215 

18 JUN 1946 
UNITED ·STATES ) 77TH INFANTRY DMSION 

) 
v. ) Trial by G.C.M., convened at 

) APO 77, c/o Postmaster, 
Private First Class CHARLES T. ) San Francisco, California, 
PENTIMALL (33779079), Company A,) 18 and 19 December 1945. Dis
154th Engineer Combat Battalion,) honorable discharge and confine
APO 928, c/o Postmaster, ) ment for life. Penitentiary. 
San Francisco, California. ) 

REVIEW' by the BOARD OF REVIEW 
KUDER, ACKROYD and WINGO, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the soldier named above. 

2. The accused was tried ~p~ the following Charge and Specifi 
cation: 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that Private First Class Charles T. Pentimall, 
Company A, 154th Engineer Combat Battalion, APO 928, c/o 

· Postmaster, San Francisco, California, did, at APO 928 c/o 
Postmaster, San Francisco, California, on or about 8 November 
1945, forcibly and feloniously, against her will, have carnal 
knowledge of Toshiko ota. 

(Another Charge and Specification were withdrawn before trial by 
order of the appointing authority.) ·. 

He pleaded not guilty to and was round guilty of the Charge and its Speci
fication. Evidence was introduced or one previous conviction by sunr.iary 
court-martial for wrongfully entering "an off limits area" in violation 
of Article of War 96 for which he was sentenced to forfeit $10 of his pay. 
In the instant case he was sentenced "to be reduced to the grade of. 
private, to be dishonorably discharged from the service, to forfeit all 
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pay and a.llowa.nces due or to become due, and to be confined e.t hard labor 

at such place e.s the reviewing authority may direct for the term of his 

natural life." The reviewing authority approved the sentence, designated 

the •united States" Penitentiary, McNeil Island, Washington, as the place 

of conf'ine:n:ent, and forwarded the record of trial for a.otion Ullder Article 

of War 50"i-. 


3. The Boa.rd of Review adopts the statement of the evidence and law 

contained in the Staff Judge Advooate's review. 


4. The court wa.s legally constituted and ha.d jurisdiction over the 
· accused and of the offense. No errors injuriously a.ffecting the substan• 

tia.l rights of the accused were committed during the trial. The Boa.rd of 
Review is of the opinion that the record of trial is. legally sufficient 
to support 1/he findings of guilty and the sentence. A sentence to death 
or imprisonment; for life is mandatory upon a conviction of a violation of· 
Article of War 92. Confinement in a penitentiary is a.uthorized by Article 
of War 42 for the offense of rape, recognized a.s an offense of a civil 
na~ure and so punishable by penitentiary confine:n:ent for more than one year 
by Title 22, paragraph 2801, of the District of Columbia. Code. 

-~-·.r-J.,_,.~ffl -+~1 
,._.·.... . .;;;.--·...-~~:....---·'. Judge Advocate 

~ , Judge Advocate 

-------------------------~... __ ...........--r~....,--, Judge Advocate~-.--tr)-.-._&)_,kJA.. 

(GCliO 2091 2 ~ 1946). 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington 25, D.c. 

J.AGH-CM 310016 16 OCT 1946 

UNITED STATES 	 ) CRANOR BASE SECTION 
) 

v. 	 ) Trial by G.C.M., convened at 
) Antwerp, Belgium, 11 January 

Technician Fifth Grade ) 1946. Dishonorable diacharge, 
GEORGE (NMI) KILBEY ) total forfeitures and con
(33832541), 463d Q}larter ) finement for life. 
ma.ster Laundry Company. ) 

REVIEW' by the BOARD OF REVIEW 

HOTTENSTEIN, SOLF and SCHWAGER, Judge .A.dvocates 


1. The Board of Review has examined the record of·trial in the case 
of the soldier named above and submits this, its opinion, to The Judge 
Advocate General. · · 

2. The accused waa tried upon the following Charges and Specificatioai, 

CHARGE Is Vioiation of the 92nd 	.Article of War. 

Specifications In that TeohniciM. Fifth Grade George Kilbey, 

463rd Q.iartermaster Laundry Company, did, at or near 

Mortsel, Belgium, on or about 17 November 1945, forcibly 


. 	 and feloniously, against her will, have carnal knowledge 
of Maria Van den Hoek. 

CHARGE !Ia Violation of the 96th Article of War. 

Specifications In that Technician Fifth· Grade, George Kilbey, 
463rd ~artermaster Laundry Company, did, at or near · 
llortsel, Belgium, on or about 17 November 1945, wrong
fully take and use without proper authority a 2½ ton 
motor.truck property_of th! United states. 

He pleaded not guilty to, and was found guilty of, both charges end speci
ticationa. He was sentenced to be dishonorably discharged the service, 
to forteit all pay and allowances due or to become due and to be confined 
at hard labor, at such places as 	the reviewing authority may direct, for 
the rest ot his natural life. The ~eviewing authority approved the sentence, 
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'. ' designated tbe United states Penitentiary, Lewisburg, Pennsylvania, or else
'Where as the Secretary of War may direct as the place of confinement, but 

11:i.tbheld the order directing the execution of·the sentence pursuant to J:r

.ticle of War 50,.. 

3. The evidence for the prosecution shOWB that on the evening of 16 
November 1945 the accused and Technician Fifth Grade Ezra Hawkins attended 
a dance. Accused drove a, 2½,-ton 6 x 6 truck 'Which 11aB marked "The Kid" on 
the doors. After the dance was over., he and Hawkins took two girls hCl!IS and 
at about 2345 the former left Hawkins and drove any in the truck (R 33). 
on 16 November 1945., at about 2345 hours., Maria Van den Hoek and Paula van 
Looy 1181'8 proceeding along a high'WS.Y' from a cinema to their hane in .Ant119rp., 
Belgiwn. Two colored soldiers approached them and o!fered to take them hane 
but :they- refused. Paula became frightened and waived !or a passing 'vehicle ' 
to stop. The driver stopped and they observed that the dri-ver was the ac
cused, a colored soldier. They- declined to ride, in the vehicle and the 
accused said, "Ch, ;you don1t want to ride ld.th me because I am black man. 
You go with 'White soldiers maybe and they told you 11e are no damn good" (R 
6., 25). The vehicle driven by' the accused had the words "The Kid" printed 
on the door (R 7). The two girls then continued 1ralld.ng along the highwa:y 
and the accused drove away in the TI1hicle ~ .lbout ten minutes later the 
vehicle driven by the accused passed the girls. He then turned the vehicle 
around and stopped near them, saying., "Come here" and pointed a pistol to
ward Maria. Paula then ran a,ray and left Maria. The accused., 11hile still 
pointing the pistol toward :Maria., ordered her three times to "come in•. 
Maria finally' entered the vehicle and the accused drove to an open field on 

, the outskirts of Ant11erp and stopped. The accused tried to kiss Maria but 
she re.f"used. He kept the pistol pointed towards her and she finally ,per
mitted him to kiss her because she had •fears•. The accused placed her on 
the seat of the vehicle, got on top of her and had sexuai intercourse w.i.th 
her (R 6., 7., 24., 25). Maria testified that "when he threatened me nth his 
pistol I had fears and I consented•. She further testified that she con
sented because "I don1t "Ont him to kill me 'With his pistol" (R 9). 

The accused then drove Maria to her home after a pranise fran her that 

she would meet him on the following day at 1900 hours. She arrived hane at 

about 0200 hours (R 8), crying and nervous (R 25). Dmnediately she reported 


'to Paula that she had been •raped" (R 26) and on the follOldng day., reported 
the matter to the Civil Labor Office and the military police (R 10). A.ITange
ments were ,ma.de 'With the pol;ce., and Yaria 111ent to the place 'Where she ,ra.~. to , 
meet the accused at 1900 hours (R 11). The accused in Comprul1' 'With Ha"Wk:ins 
drove the same vehicle to the appointed place and us apprehended by' the mil
itary police. The accused had in his possession two trip tickets executed by 
him as dispatcher and designating himself as the driver (R 43J Pros Ex 2 and 
3). The standing operating procedure for the unit of the accused pro'Vided 
that no vehicle would be dispatched except in an emergency a.tter' 1800 hours. 
by anyone other than' the commanding officer. nie accused was not authorized 
to use the vehicle at the time in question on 17 ~ovember 1945/ (R 39). 
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Technician Fifth Grade Ienwood Gunn testi.t'ied that at about 2000 hours, 
16 November 1945, he loaned his gun, a Belgian 32 pistol (R 31), to the ac
cused and that he . .recovered it the next morning !ran the accused's bed upon 
being advised of its location by the accused. 

The accused, in a voluntarily pre-trial statement, admitted that he at
tended a dance on 16 November 1945 'Iii.th Technician Fi!th Grade Hawkins, that 
he took two girls hane in a truck and returned directly to his quarters at 
0015 hours. At about 1845 hours, 17 November 1945, Master Sergeant Smith 
informed him that he (Smith) thought water was ui the gas tank of the truck 
assigned to the accused. He and liawldns then got in the truck and he told 
the latter that he was going to 11Turnhout 11 to see a girl and would return 
immediately. They proceeded in the vehicle to 11Turnhout 11 and llhen the motor 
started to miss again. he 11pulled over to the side 11 • He noticed a girl near
by but did not say anything to her and that he was then placed in arrest by 
the military police. He further stated that no one gave him a pistol on 16 
November 1945 and that.he did not have possession of a pistol at any time 
that night (R 44-45; Pros Ex 4). 

4. The accused, having been advised of his rights as a witness, elected . 
to remain silent (R 49). No witnesses 11ere called in his behalf•. 

5. The victim, Maria van den Hoek, te~ti.t'ied that she got into the 
truck 'With the accused upon his insistance when he threatened her with a pis
tol, and that she submitted to the accused because of £ear of her life. She 
reported the rape soori after the act and was crying and in a nervous condition. 
The accused, in a pre-trial statement, impliedly denied he was with Maria by 
stating that he 11ent directly back to his quarters from a dance on the night 
of 16 November 1945 and also denied he had possession of a pistol on that 
night. Technician Fi.t'th Grade Gunn, an impartial 'Witness, tes'tii!ied that at 
about 2000 hours, 16 November 1945, he loaned his gun, a Belgian 32 pistol, 
to the accused and that he recovered it from the accused 1s bed the next morn
ing when told of its location by the accused. Hawkins, another impartia1 
witness, testi.t'ied that he was with the accused on tm night of 16 November 
until about 2345 hours when the accused left him, driving a 2½-ton truck 
containing the mark "The Kid" on the doors. Paula Van Locy, another 'Witness,. 
testi.t'ied that she was with Maria on the night of 16 November, that the ac
cused was driving a truck marked 11The Kid11 and that he drove the truck along
side of Maria and herself and said., ·"Come here 11 and when she saw he had a 
pistol she ran away. She further testified that at about 0200, on 17 Novem
ber, Maria arrived at the house 'Where they both lived and told her that she, 
Maria, had been raped and at that time she was crying and nervous. ill o:t 
this evidence tended to corroborate the testimony- of Maria Van den Hoek. 
Maria appeared to have offered little resistance to the advances of the 
accused but she claimed she submitted because of fear. The extent and 
character of the resistance required of a woman to establish her lack ot 
consent depends upon· the circumstances and the relative stre11g<Y'th of the 
parties. Where the woman ceases resistance under :tear of death or other 
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great harm the consummted act is rape (Cl! 2.36612, ~; CM: 240674, Rimke). 
In the instant case failure of Maria to resist more strenu9usly was clearly
due to her fear of being shot by the accused if she did so. 

The accused was :t"urther charged with the 'Wrongful use or a government 
vehicle on or about 17 November 1945. The accused was apprehended driving 
a 2½-ton United States A:rmy- truck at about 1900 hours, 17 November 1945. 
He did not have authority to use the vehicle. One witness indicated that 
the accused drove the vehicle in question for the purpose of giving it a 
mechanical check, however, another 'Witness, Hawkins, testified that the ac
cused -was going to meet a girl. '!be acscused in a pre-trial statement 
admitted he had told Ha'Wkins that he (accused) was going to see a girl. 
There is ample proof of the unauthorized use of the vehicle as alleged in 
the specification. 

6. The charge sheet shows the accused to be 27 ~ars of age. He was 
inducted on 16 September 194'.3 at .Allentown, Pennsylvania, and had no prior 
service. , 

7. The court ns legall1' constituted and had jurisdiction of the person 
and offense. No errors injuriously affecting the substantial rights of the 
accused 11ere ct1I1D.itted during the trial. The Board of Review is of the opin
ion that the record of trial is legally sufficient to support the findings 
of guilty and the sentence and to "Warrant confirmation thereof. A. sentence 
of death or imprisonment for life is mandatory upon conviction of rape in 
violation of-Article of War 92. 

1'11»£~~---«....?;t;-~..~-_.,...,____, Judge Advocate 

, Judge Advocate /;:~ , Judge Advocate 

r 
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WAR DEPARTMENT 
Army Service Forces 

In the Office ot The Judge Advocate General 
Washington, D. C. 

' 
SPJGN-CM .3100:28 

UNITED STATES 	 ) SJRD INFANI'RY IXVISION 
) 

v. 	 ) Trial by G.C.M., convened at 
) Linz, Austria., 24 Janua:ry 1946. 

Private CLINTON BURIETTE ) Dishonorable discharge and con
(.36909614), 644th Quarter ) finement tor ·three (3) years. 
master Truck Company. ) Federal Reformatory, Chillicothe,. 

) Ohio. 

HOLDDiG b:, the BOARD OF REVIEW' 
BA.UGHN., 01CONNCR and O'HARA, Judge Advocates 

' 

. 
1. The record of trial in the case of the soldier named above has 

been examined by 'the Board of Review. 

2. The accused was tried upon the following Charge and Specifi 
cation, 

CHARGE I Violation of the 93rd Article of war·. 

Specification: In that PYt Clinton Burdette,· 644th Qu.arter
master Truck Company., APO.m, did at Wels Austria on 

· or about 20 December 1945, will!ully., feloniously and 
unlawfu~ kill Karl Schmieder by shooting him in the 
face with a carbine. 

He pleaded not guilt;y to, and was found guilty of, · the Charge and Speci
fication. He was sentenced to be dishonorab)J discharged the service, 
to ,forfeit all pay and allowances due or to become due., and to be con
fined at hard labor, at such place as the reviewing authority might 
direct., for three years. The revi.niDg authority approved the sentence, 
designated the Federal Re.tormatory, Chillicothe, Ohio., or elsewhere 
as the Secretary of War ma:r direct, as the place 0£ continement, and 
forwarded the record 0£ trial for action under Article of War soi. 

3. Accused was convicted of wluntary manslaughter. The mdence. 
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!or the prosecution aholrs that on 2> December 194S accused ns on 
guard duty at lfels, Austria. ·About 0920 hours accused reported to 
a superior officer that be bad shot a man. The officer went to a 
building on accused's post and i'ound a Genan ciTI.lian, Karl Schmieder, 
shot through the lip (R. 7-9). Questioned turther 1ccu.sed stated that, 
he did not know the gun was loadad and that be had pointed it at de
ceased merely to scare him (R. 7). Accused told a straightforward 
sto17, did not attempt to bide arq details, and reported the incident 
'Within three or four minutes ai'ter it occurred (R. 8). ' 

In accused's organization each guard did not have his 0111 . 

carblne but tllO or three. weapons, together w1 th ammunition, were passed 
from guard to guard. The mgaziDe alny15 remained in the carbine when 
this was done but the guards were required to inspect the weapon when 
receiving it to ascertain whether there was a round in the chamber • 
.lccuaed obtained his weapon from a man who since then has been re
deplo,-ed (R. ll, 17). 

In an extra-judicial statemnt, properly admitted in evi
dence, accused said that when he received the carbine from the guard 
who preceded h1m3the magazine was in it but that he did not check to 
see it it ns loaded; that in walking his post he saw a ci'Vilian · 
emplo,-ea of the J:rrq stamlng near a 111ndow; that for the purpose 
of frightening the man he pointed the carbine at him and pulled the 
trigger; and that when he realized he had shot the man be illmediatel.y 
reported it to his SllP&r1or officer. Accused disclaimed any intention 
of shoo~ the man (R. 16). . · · 

The deceased, Karl Schmieder died as a result ot a bullet · 

wound through the brain (R•. l3) •. 


' 
The nauropqchiatrist ot the 83rd DI.vision testified tbat al.

though accused is lesal.ly aane, he is ot subnormal intelllgence on 
level ·ot a ao;-on (R. 19-21}. . . . , 

4. Accused, alt.er an explanation ot his rights, elscted to remain 
silent. 

5. Iue to the presence of tht word -.:Lll.taJ.lr' in the SpecU1ca
t1on accused ns tried and found ¢1,ty of voluntarr manslaughter. · 
(CK 2l7S90 Lamb. Jr., 11 BR Z1S}. The only e'Vidence as to how tbs 
k:UUng occurred cane trom accused's extra-judicial admissions where 
be a:preesly said that the k1lJ1ng ,ras not intentional. There was no 

· showing 	that accused bore a grudge toward deceased or that tbere had 
been &f'IT altercation preceding the killing. There was no showing 
th.a\ accu.aed was aware that the gun was loaded. He reported the 
incident prompt}T and, while thi.1 might have been the result of 
shNwdneH,auch a conclusion seems to attribute to accused a cunn1ng 
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that is beyond his general level o! intelligence. It is true that 
the court was not required to believe accused's sel!-servil'lg declarations 
as to the accidental character of the shooting but, even assuming it 
did, its disbelief' is not ai'tirmative evidence that accused intended 
to kill deceased, a!fi.rmative evidence which the prosecution was bound 
to supply 1! a conviction !or voluntar,y manslaughter is to stand. It 
!ollcnrs, therefore, that accused should have been convicted of in
TOluntar;y manslaughter only and that the 110rd "1rUU'ul.ly• should ban 
been· excepted b;y the court in its findings (CK 202359, Turper, 6 BR S7J 

· Laplb 1 Jr., supra). · 

6. For the foregoing reasons the Board or Review is of the 

opinion that the record o! trial is legall.7 su.!.f'icient to support 

on:cy, so much ot the findings o! guilty of the Sp:t ci.f'ication of the 

Charge as involves a finding that accused did, at the time and place 

alleged, feloniously and unlaw.tully kill Karl Schmieder, a·s alleged, 

and legal.17 sutt:Lcient to support the sentence. 


w~~a+. Judge Athocate. 

~ , Judge Advocate. 

Judge .ldvocate. 
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WAR DEP.ART1iENT 
· In the Office 	of The Judge Advocate General 

'Washington, D. c. 

J.A.GH - CM 310072 
21 OCT 1946 

UNITED ST.ATES ) C!WIOR BASE SECTION 
) 

v. ) Trial b;r a.c.M., convened at 
) Charleroi, Belgium, 18 Januar;r 

Technician Fifth Grade ) 1946. Dishonorable discharge 
THaas CAMPIELL (.32631959), ) . and confinement for life. 
Quartermaster Laundry ) United states Penitentia.cy'. 
Compan:r ) 

m mw by the BOlRD OF mmw 
HGr'lENS'.IEIN, SOLF and SCHWAGER, Judge Advocates 

l. The Board of Ravi.ell' has examined the record of trial in the case 
of the above-named soldier. 

2. The accused "BS tried upon the following Charge and Specifications: 

CHARGE t Violation of the 92nd Article of War. 

Specification 1: In that Technician Fifth Grade Thomas Campbell, 
465th Quartermaster Laundry Canpaey-, did, at or near Mar
chienne, Belgium, on or about 7 January- 1946, with malice 
aforethought, wilfull.:r, deliberatel:r, teloniousl;r, unla.1r
!ull:r and with premeditation, kill cme Private Buford 
Ervin, a human being, by- shooting him nth a gun. 

Specification 2a . In that Technician Fifth Grade ThCJ1J&s Oa.mpbell, 
465th Quartermaster Laundry Can.pany-, did, at or near Mar
chienne, Belgium, on or about 7 Janu.a.17 1946, with malice 
aforethought ld.lfully-, deliberatel;r, .teloniously', unlawi"aJ.l.y, 
and with premeditation, kill one Pri'9'8.te .Randolph MU1'17, a 

. human being, by- shooting him with a gun. 

He_ pleaded not guilt,- to, and ,was found guilty of, the Cllarge and both 
Specifications. No en.dance of arr,. previous conrlctions was introduced. 
He was· sentenced to be dishonorably discharged the sern.ce, to forfeit all 
pay- and allowances due or to be come and to be confined at hard labor for 
the te:nn ot his natural life. The review.Lng authority- approved the sentence, 
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designated the United States Penitentiary", urwisburg, Pennsylvania, as the 
pl.fee of confinement and forwarded the record of trial for action under 
J.rticle of War 503'. . · · · 

. .'.3. The Board of Review adopts the statement o! evidence and law 

contained in the staff Judge Advocate I s review. 


4. The court was legall1 constituted and had jurisdiction over the . 
accused and the offenses. No errors injuriously affecting the substantial 
rights of the accused ware camnitted during the trial. '1l\e Board of Review 
is of the opinion that the record of trial is legally' sufficient to support 
the findings or gullty and the sentence. J. sentence to death or life im
prisonment. is mandatory upon a conviction of a violation.or .Article of war 
92. ·Confinement in a penitentiary is authorized by Article of Tar 42 tor 

the of.tense of murder, · recognized as an ottense o! a civil nature and so 

punishable by' penitentiar., confinement by sections 'Z'l.'.3 and 273, cr1m1naJ 

Code o:t the Ullited States (18 USC 452, 454). 
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WAR DEPAR'mENT 
A:rmy Service Forces 

In the Office of '.lhe Judge· Advocate General 
Washington 25., D. c. 

SPJGH - CM .310076 2 3 MAY rg46 
UNITED STATES ) AIMY AIR .FORCES 

) 1ECHNICAL TRAINING cn.1wm 
v. ) 

) Trial by G.C.M., convened at 
Second Lieutenant EARL R. } Sheppard Field, 'Wichita· Falls, 
PE'.IERSON. (0837194), Air ) Texas, 21 February 1946. Dismissal 
Corps. ) and confinement for two (2) years. 

OPHJION of the BOARD OF IBVIEVI 
TAPPY, S'lEF.N and TIEVETHAN., Judge Advocates. 

1. .1he Board of Review has examined tlie record o£ trial in the case 
of the officer named above and subm.its this., its opinion., to '.lbe Judge 
Advocate General. · 

2. The accused Vva.S tried upon the following Charge and Spe'cification: 

CHARGE: Violation of the 93d ,Article of war. 

Specification: In that Second Lieutenant Earl R. Peterson, 

Air corps., Squadron Q., 3706th Arr.try Air Forces '.Base Unit 

(Basic Training Cent~r and Pilot Schools Helicopter and 

Liaison)· did, at Wichita Falls., Texas on or about 1 Febru

ary 1946, feloniously take., steal, and carr;y away a camera, 

value of about Four Hundred Dollars {$400.00}., the property 

of Prl.vate I. A. Tucci. 


He pleaded· guilty to, and 11as foUDd guilty ot, the Charge and Specification•. 
·	No evidence of previous convictions was introduced. He was sentenced to · · 
dismissal, total forfeitures; and confiDement for two (2) years. 2he re
viewing authority approved the sentence. and !orwarded·:,the recDrd o£ trial £or 
action under Jrticle of War 48. · 

· 3~ · 2he prosecution introduced evidence to show that abo:trt 12:00 p.m. 
on l February 1946, Corporal William t. Mayhew entered the BaXter Cleaners 
establishment in '\ltchita Falls, '.lex.as, carrying a· "Denchel-Zeiss" camera 1fhich 
had been loaned to him by Private Ivo A. Tucci (R~7,8,lO,ll}. Mayhew -went 
to the rear of the shop to change his shirt (R.7). While he was gone, the 
·accused entered tlB premises and asked the attendant for his clothes. She 
went to the rear of the shop leaving accused· in the front.· When she returned 
111th accused's clothes, he too.k them and le.f't the premises. Shortly thereat'~r· 
Mayhew came to the !ront · o.f' the store ard found that the camera had disappeared. 
He had given no oDe pe.nnission to take it (R.7,8). Private Iw A.. Tucci 
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identified a camera as one which had 'been sent to him by his· .rather and 
'Which he had loaned to Mayhew. Tucci had not given accused permission to : 
take it. Us.yhew also identified the canera as the one which TUcci had loaned 
him and which had disappeared in the dry cleaning establishment (R.8,10.,ll; 
Pros. EX. 1). A witness., quali.ried as an expert in the appraisal or cam3ras., 
testified that the ~ra in question was ll'Drth about $235 (R.12, 13) • · 

4. After a f'Ull explana.tion or his rights as a witness, the accused 
elected to be sworn and testified that he is 21 years of age and resides in 
Detroit., Michigan; that his parents are living and that his f'ather is employed 
at the Plymouth Motor Corporation. The accused completed high school and 
in civilian life was a cut~r-grinder £pr about six months before enlisting 
in the ~. He had newr been in trou'ble with civilian or military author
1t;r before (R.15,16). · . 

()l cross-exam:lnation, without objection., accused testified that he 
entered the Baxter Cleaners establishment shortly af'ter noon on 1 Februa.r:r 
1946 to pick up his cleaning. llhile there his attention was attracted to a 
cam3ra case lying an the desk. 'When the ;roung lady'., whom he had asked for 
his cleaning., 119m; to the rear of the shop, he picked up the case and examined 
the camera. Upon her return with his. clothes., he paid the bill., took his 
clothes and the camera and departed. That awning about 7:00 p.m • ., he was 
called to the ottice or the provost marshal and there encountered an enlisted 
man 'Who asked him it he had seen a camera that dq. · Accused replied af'tirm
atively., 11tating that he had taken it and that it was then in his footlocker. 
He returned.>the camera to its owner (R.l.6;..18). · 

'll1e accused•s camnanding officer testified that accused had served under 
him since Januar.y 1946 and that accused•s rating in the performance or duty 
was "high excellent" (R.14). 

5. The prosecution's evidence together lfith accused•s plea or guilty 
establishes that on l February 1946 accused., 'Without permission, took Private 
I. A. TUcci•s camera., then in the law.f'ul possession oi' Corporal Mayhew,and 
carried it away with the intent permanently to depriw the owner or this 
property. Such an unaut}lorized taking :was lareeny (MCM, 1928, par. 152.&). 
The evidence shows the value or the camera to be $235, while the court round. 
its fl.lue to be $400 as alleged. Si.nee the finding did not increase the . 
grade of the offense or punishmant which might be imposed., the variance was 
imaterial (OI 244h66., SChallenberg, 28 BR 385). 

The accused as a 'Witness in his own behalf on direct examjna.tion testi
fied only to matters pertaining to his civilian background and his good 
record prior to the commission or the present off'ense. On cross-examination, 
he was interrogated with respect to the offense itself. 'While this was 
error., it being 118ll-settled that an accused is subject to cross-examination., 
only as to an offense or offenses concerning which he has testified to on 
direct ·iexamination and as to £acts relevant to his credibility as a 1'itness 
(MCM, 1928., par. 121,2)., .the error as not p~judicial to accused•s substan
tial. rights j.n view or his plea or gullty. '.µldeed, the evidence might be 
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said to have had sane ameliorating effect in view of accused•s testimony 
that upon being asked concerning the camera, he immediately disclosed that 
he had it and returned it to its owner. While ·the return or the property · 
a.f'ter the offense had been conmitted was no defense (MCM, '19.28, par. 149,K), 
accused•s testimony in this regard clearly tended toward extenuation. The 
findings or guilty of the C,W.rge and its Specification are fully sustained 
by the. record. 

·5. war Department records show the accused to be t'W8nty-two years or 
age and single. He completed the t'W8l£th grade in high school but did not 
graduate. He was employed by the Hudson Motor Canpaey of Tutroit, :Michigan, 
as a ncutter-grindern £ran 1941 to 19"2~ lhe Charge Sheet shows that he en
listed in the Army on 10 December 19"2. War D3partment records further show 
that he thereafter became an aviation cadet and on 8 September 1944, a.f'ter 
canpletion of the prescribed course·of instruction, was appointed a second 
lieutez:iant in the A.zmy or the United States and assigned to the Air Corps. 

6. Xhe court was legally constituted and had jurisdiction of the 
accused and of the offenses. No errors injuriously affecting the substantial 
rights or the accused were committed during the trial. In the opinion or 
the Board of Review the record of trial is legally sufficient to support the 
findings or guilty o£ the Charge and its Specification and the sentence and 
to warrant confinnation of the sentence. A sentence o£ dismissal is author
ized upon conviction of a violation of .Article or War 93. 

Judge .Advocate. 

Judge Advocate. 

Judge Advocate. 

-3



Ciao) 


SPJGH - CM Jl0076 	 lst Ind 

Hq ASF, JAGO, Washington 25, D. C. 

TO: The Secretary of war. 
l. Pursuant to Executive Order No. 9556, dated }lay 26, 1945, .there 

are transmitted here~~th !or your action the record of trial and the opin
ion of the Board of Review in the case of Second Lieutenant Earl.R. 
:eeterson (o-837194), Air Corps. 

2. Upon trial by.general court-martial this officer pleaded guilty 

to, and was found guilty of, the larceny of a camera, value $400, in 

violation of Article ot War 9J. No evidence of previous convictions 

was introduced. He was sentenced to dismissal, total forfeitures and · 


. confinement 	at hard labor for two (2) years. The reviewing authority 
approved the sentence and forwarded the record of trial for action under 
Article of War 48. 

J. A summary of the evidence may be found in the accompanying opin
ion of the Board of Review. The Board is of the opinion that the record 
of trial is legally sufficient to support the findings of guilty and the 

. sentence and to warrant confirmation of the sentence.-~, I concur in that 
opinion. 

I 

on l February.1946 the accused entered a dry cle~g establishment 
in Wichita Fa.l+s, Texas, and without permission took acBD:1ra which had 
been placed on a desk therein by another custoIOOr, a person to whom it bad 
been loaned by the owner. It was sh011Il that the camera had a value of 

· about $2J5.00. The accused took the stand am, after admitting that he 
had taken the camera without permission, testified that later in the day 
when asked if he lmew anything about a camera, readily admitted that he had 
taken it· and immediately returned it to the owner. His commanding officer 
testified that his rating fo~ performance of' duty ,ms excellent. 

The civil offense of 'Which this officer stands convicted is a felo?IY' 
and .1'3.rrants severe punishment. Hm,ever, it appears that his military and 
civilian record was unblemished until the instant offense was committed. 
The circumstances of the thef't., lead me to believe that the taking of the 
property was the act of a foolish, impulsive am 111eak young man., unable 

. to withstam. temptation rather than the premeditated act of a confirmed 
thief. or course, his actions demonstrate that he is unworthy of his com
mission and, accordingly, I recommend that the sentence be confirIOOd but 
that the period of confineIOOnt be reduced to one (l) year and that the 
sentence as thus modified be carried into execution. 
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4. Inclosed is a form of action designed to carry the above recom
mendation into effect, should such recommendation meet with your approval. 

2 Incls 
1 - Record 
2 - Form of

of trial THOU.AS H. GREEN 
 action Major General 

---·------------ 
The Judge Advocate yeneral 

f 

( GCl!O 203• 28 "1me 1946). 
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WAR DEPARTMEIIl' 

Army Servioe Forces 


In the Office of The Judge Advocate General 


JAGK - CM 310082 
26 JUN 1946 

U N I T E D S T A T E S ) UNITED STATES ARMY FORCES 
) WESTERN PACIFIC 

v. ) 

Private First Class JAMES 
B. TAFP (35814572), 3719th ) 

~ Trial by G.C.M., convened at APO 358, 
c/o Postmaster, San Francisco, 28 
December 1945. Dishonorable discharge 

Quartermaster Truok Company ) and oonfinement for life. Penitentiary. 
(Heavy). ) 

REVIEi'i by the BOARD OF R.E;YIDY 
KUDER, ACKROYD _and WINGO, Judge Advocates. 

1. The Board of Review has examined the record of trial in the oa.se 
of the soldier named above. 

2. The accused was tried upon theI following Charge am Specifications 

CBARGEa Viola:tion ·orthe .92nd Article of War. 

Specifications In that Private First Class James B. Tapp, 
3719th Quartermaster Truck Company (Heavy), did, at Santa 
Quiteria, Baesa, Caloocan, Greater Manila, Philippine 
Islands, on or about 9 August 1945, with malioe aforethought,· 
willfully, deliberately, feloniously, unlawfully, and with 
premeditation kill one Natividad Supetron, a human being by 
shooting her with a carbine. 

He pleaded not guilty to and was found guilty of the Specification "e.Dd the 
Charge. Evidence was introduced of two previous convictions by summary court
martial, each for leaving a bivouac area without a pass and entering an off
limi ts area in violation of the 96th Article of War. In the instant case 
he was sentenced to be dishonorably discharged the service, to forfeit all 
pay and allowances due or to become due and to ,be confined at hard labor 
nfor the rest of your natural life." The reviewing authority approved the 
senten·os, designated the 11 United States '1 Penitentiary, McNeil Island, 
Washington, as the place of confinement, and forwarded the record of trial 
for action under Article of War so½. 
· 3. The Board of Review adopts the statement of the evidence and law 

contained in the Staff Judge Advooate's review. 

4. The court was legally constituted and had jurisdiction over the ac
cused and of the offense. No errors injuriously affecting the substantial 
righta of the accused were committed during the trial. The Board of Review 
is of the opinion that the record of trial is legally sufficient to support 

' 
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the finding of guilty and the sentence. A sentence to death or imprisonment 
for life ie mandatory upon a conviction of·a violation or Article ot War 92. 
Confinement; in a. penitentiary is authorized by Article of War 42 for the 
offense ot murder,. recognized a.a an offense ot a oivil na.ture and so punish
able by penitentiary confinement; by sections 273 a.Dd 275,. Crimina.l Code ot the 
United States (18 use .. 452,.464). 

2 



(185)WAR DEPARTMENr 
In the Offioe of The Judge Advocate General 

Washington 25, D. c. 

JA.GK - CM 310086 
20 AUG 1946 

UNITED STATES ) HEADQUARrERS 83D INFANTRY DIVISION 

) 


To ) Trial by G.C.M., convened at 

) IJ.nz, AUftria, 21 December 1945. 


Second Lieutenant THOMAS J • ) Dismissal, total forfeitures a.nd 
.GREGORY (0-1692735), 3977 ) confinement at hard labor for 
Quartermaster Truck Compaey. ) five (5) years. 

OPINION of the BOA.RD OF REVIEW' 

SILVERS, MoAFEE and ACKROYD, Judge Advocates 


1. The reoord of trial in the oaae of the officer named a.bove has 
been examined by the Board of Review and the Board submits this, i ta 
opinion. to The Judge Advocate General. 

2. The aocuaed was tried upon the follmring Charges and Speoifioa.
tionaa 

CHARGE Ia (~nding of not guilty). 

Specifioationa (Finding of not guilty). 

CHARGE Ila Violation of the 93rd Article of War. 

Specifioationa In that Seoond Lieutenant Thome.a J. Gregory, 
3977th Quartermaste~ Truck Company, did, at Flak Kaserne. 
Germaey, on or about 18 October 1945, feloniously embezzle 
by fraudulently converting to his own use 5 cigarette lighters, 
of the value of a.bout $5.00, 2 Parker 1'0).lntain pens, of the 
value of about $12.12, and 10 cartons of?toigarettes of the 
value of about i5.00, and of a tota.l value of about $22.12, 
the property of the Army Exchange Servioe. 

. 
CHARGE IIIa Violation of the 94th Article 

. 

of War. 

Sp~oifioation la In ·that Seoond IJ.eutenant Thoma.a J. Gregory. 
•••, did, near Enns, Austria, on or about 18 October 1945. 
wrongfully, unlawfully and knowingly dispose of by sales 
3 wool OD blankets, of the value of about $24.30, 3 pair ot 
wool OD trousers, 9f the value of about $17.10, about 6 wool 
OD shirts, of the value of about ~6.10, 4 wool OD sweaters, 
of the value of about $16.60, 6 wool undershirts. of the 
value of about $9.18, 6 1r0ol drawers, of the value of about 
j9.00, 10 pair of wool soaks, of the value of abeut $3.60, 



(186) 


all of a tote.l value of about $104. 78, property or the United 
States .furnished and intended for the military service thereof. 

Specification 2a In that Second Lieutenant. Thoma.a J. Gregory. 
•••, did, at Flak Kaserne, Germany, on or about 18 October 

· 1945,· knowingly and willfully apply to his own use a quarter 
ton 4x4 motor vehicle, or a va.lue in excess of $50.00, property 
of the United States furnished and intended for the military 
service thereof. · .. 


CHARGB IVt Violation of the 96th".A.rtiole of War. 

Speoii'ioation lt In that Seoo?ld Lieutenant Thomas J. Gregory. 
•••• did, at Flak Kaserne, Germany, on or a.bout 18 Ootober 1945 • 

. wrongfully, fraudulently aDd unlawfully execute a "Driver's Trip 
Ticket aDd P.M. Service Record•, War Depa.rtment Form 48~ for 
the purpoa e of making an unauthorized trip to Vietnla., Austria. 

Speoifioation 21 In that Seoon:i Lieutenant Thomas J. Gregory, 
•••, did. at or-near Enns, Austria, on or about 18 October 1945, 
wrongfully and .tm.lawfully have in hia posaeaaion forged and 
fraudulent·tra.vel orders, to wits 

HEADQUARTERS 
862ND ENGINEER AVIATION BATTALIOB 

. APO 126, U.S. A.rm:/ 
16 October 1946 

SUBJECT• Letter Orders, 
TOa All Conoermd 

Fol pers 	this orgn are plaoed on IDY for approx ,even 
(7) day-a & 11P on 17 October 1945 to Airstrip R-92, Vienna., Austria, 
rptd upon arrival to CO, Det A a:·upon oompl or TDY will ret to 
proper I ta. TDN by m (EDCMR 17 Oot 1945) 

. 	 2ID LT THOMAS J. GREGORY 01692735 
Cpl Leon Cox 35241930 

Travel dir 11 pursuant to the a.uth oonta.ined in ltr Bl• ETOUSA., 
22 Nov«. file 300.4 MPM. 

BY ORDER OF MAJOR SELLERSa 
/s/ L. M. Sawtell L •. M. SAWTELL 

L. M. SAWTELL Capt 
CA.Pl' Adjutant 
Adjutant 

Speoifioation 31 In that Seoo?ld Lieutenant. Thoma.a J. Gregory, 
•••, did. in the vioinity- of Enns, Austria, on or·a.bout 18 
October 1948, wrongfully- Tiolate and ta.11 to obey Paragraph 
3, Letter Order. Subject• Troop Participation in Blaok 
Market Trade, Headquartera United Ste.tea Foroea, European' 
Theater, da.ted 10 September 1945, providing a.a tollow11 

2 
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11All military personnel a.re, therefore, advised that taey 
are forbidden, a. To sell, barter or exchange for 1ervioea 
a.:oy_e.nd a.11 material purchased in Army Exchange stores to 
Germana and civilians in the United States zone of occupa
tion, and elsewhere. Violation of this prohibition is a 
military offense and will subject offenders to punishment 

under the Articles of War", by selling to various Russian 
soldiers, names and numbers Wllcnown, 20 cartons of oigarettea 

, ~nd one wristwatch, all purchased from an Arm:, Exchange store. 

He pleaded not guilty to all Charges and. Speoitications. He wa.s found not 
guilty or the Speoification and Charge I. He wa.a round guilty of the 
Speoitication and Cha.rge II, Speoifica.tion 2 or Charge III, Speoitica.tion 
1 ot Charge IV and guilty ot Speoitica.tion 1. of Charge III exoept the 
words •s wool OD shirts, of the value of about $26.10," substituting 
therefor the words 113 wool undershirts, of the value about $16.05", and 
exoept the 1'0rds "6 wool underahirts, or the value of about $9.18•, sub
stituting ~herefor the words 113 wool undershirts, or the value of about 
$4.69•, and e.xcept the words •s wool drawer•, or the value ot about 
$9.00°, substituting therefor the worda 113 lt"OOl dra.wera, of the value ot 
about $4.50", and except the words "lo pa.ir or wool socks, of the T&l.ue 
of about $3.50", without substitution,· and exoept the figure 11 $104.78", 
aubstituting therefor the f1gure 11$79.l4 11 

• Of the excepted words Not 
GuiltyJ of the substituted word, GuiltyJ guilty of Speoifioation 2 of 
Charge IV exoept the words •rorged and"J guilty of Speoifioation 3 of 
Charge IV ex~ept the words 1120 oartons•, substituting therefor the words 
•10 cartons", of the excepted words Not -GuiltyJ of the aubatituted 1t"Ord1, 
Guilty and guilty of Cha.rgea III and IV. No evidence of any previous con
Tictiona wt.a introduced. He was sentenoed to be diamiaaed the aervioe, 
to forfeit a.11 pq and allowa.noea due or to become due, and to be oontined. 
at hard labor tor f1ve yea.rs. The reviewing authority apprond the aen
tenoe and forwat'ded the reoord of trial tot aotion under Article ot War •a. 

3. The Boa.rd of Reviff adopt, the etatement ot evidenoe and law oon
tained in tM Sta.ft Judge Advocate'• revi• except inaotar u it pertaina to 
Speoitioation 3 of Charge IV. 

,. In Ti• ot the above holding, dilouuion will be U.mi ted. to Speoi• 
fioation.3 ot Charge IV. Thia apeoitioation alleges that the aoouae4 did. 
"••• wrong:tully violate and tail to obey Paragraph 3, Letter Order, Subjeot1 
Troop Fa.rtioipation in Blaok Market Trad•, H~a~1!!!\rtcn United Statee ro~o,s,

• ,. l , ~ .,.

E\lropein !'heater, dated 10 St1pt;,,;mher 1945, protlding a.s f'ollowa 1 'ill.· · 
~H~~ pereonnd at66, therefore, advised that they are forbidden, !.• . 
,To; ,~11/ barter or exoha.nge fer serviou acy and all material purchl.aed 
~ -~ Ibco~e stores to Ge1m&.1ui and oivilis.ns 1n th& Thu ted. Sta.tea tone 
~t oocupation, and elsewhere. Violation ot this prohibition is a military 
ot'tena& e.nd will subject offenders to pill"..l&hment under the Articles ot 
\lra.:~;'by·aelling to varioua Russian soldiers, ll8Jll8S and numbers tmlc:n<nrn, 
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20 cartons of cigarettes a.nd one wristwatch, all purchased f'rom a.n Army 

Exchange store.•" It will be noticed that the letter order prohibits 

the selling, bartering or exchanging all material puroha.aed in J..nrr., 

Exchange stores to "Germans and civilians in the United States zone 

or occupation, and elsewhere.a (Underscoring supplied.) The specifica

tion alleges sa.les to 11 Russian soldiers." (Underscoring supplied.) The 

letter order, alleged in the specification, does not mention Russian 

soldiers. Russian soldiers are recognized as military personnel of' an 

allied power and as such they are neither Germans nor civilians. The 

specification is fatally defective in that it fails to state a.n offense 

a.Id is legally insufficient to support a conviction (Seo. 428 (10), Dig. 

Op. JAG 1912-40). 


6. Wa.r Department records show that at the time of the commission 

of the offenses described in the specifications the accused we.a appro·x1
ma.tely 33 years a.nd 3 months of age. He gre.dua.ted from high school a.nd. 

attended Pennsylvania State College for one year. He studied Cultural 

and Busines1 Administration while in college. From September 1931 to 

September 1935, he was employed as a laborer on odd jobs, earning approxi

mately $20 per week. He left this work and attended college for one year. 

From December 1936 to January 1937, he worked as assistant mana.ger f'or a 

theater, starting a.t $18 a week. His salary was finally increased to $35 

per week. From January 1937 to Ootober 1942, he owned and operated his 

own theater, ea.ming approximately $50 per week. In September 1942, he 

entered the Army as an enlisted man and rose to the rank of corporal. He 

attended officers' candidate school and was appointed and· commissioned a 

temporary seconi lieutenant in the Army of the Unite~ States on· 14 July 


, 1944. 	 The War Department records do not show when he went oversea.a, how
ever they do shmr that,' between l January ~945 and 30 June 1945, he was 
a member of 3977 Quartermaster Truck Compa.cy and that this unit spent 
82 de.ya in Wales, 24 day• 1n France, and 74 days in Germany. His efficiency 
report f'or this period is excellent with a numerical rating of 6.1. 

6. On 2 April 1946, the firm of Brennan and Brennan, Attorneys at 
Law, Pittsburgh, Pennsylvania.. submitted twenty-one affidavits attesting 
to the reputation of the accused in the oommunity in which he lived prior 
to his entry into the mili te.ry service, and, on 20 May 1946, Mr. T. Robert 
Bren.DJ!ll, of the above-mentioned firm, appeared before the Board of Review 
at a special hearing, 8.l!d presented oral argument on behalf of the accused. 
The Board'of Review has alao received letters requesting clemency i'roma · 

(a) four of the accused's former Commanding Offioeraa Lt. 
Col. Thomas J. Trumbull, Corps of Engineers, Albuquerque, New 
MexicoJ Captain R.R. Shelton, Jr., Quartermaster Corps Reserve, 
Royal Oak, MichiganJ Major Leonard Evans, Quartermaster Corpe J 
Lieutenant Irving J. Bilgor, Providence, Rhode IslandJ Lieutenant 
Bil,gor was a witness for the prosecution a.t the trial of e.ocused,· 
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(b) Two officers who served overseas with the aocuseda 

First Lieutenant Henry R.Pnilbrick. Coast·Artillery Corps; 

and First Lieutenant Robert E. Knapp,. Corps of Bngineers, 


(o) Two members of the court-martial who sentenced the ac
cused& Captain Ha.rry E. Giff, Infantry, and Captain 1'faldron J. 
Winter, Infantry, 

(d) The commanding officer of tbs Wurzburg Disciplinary Train
ing Center, APO 227; Colonel M. E. Olmstead, Infantry. From this, 
letter it appears that the accused was placed on parole and assigned 
to duty u Assistant Motor Officer of the training center and that 
later he was plaoed on detached service and detailed as Motor Officer 
£or the Wurzburg Military Community. 

Careful consideration has been given to the attached correspondence liy the 
Board of Review. 

7. The court was legally constituted and had jurisdiction over the 
accused and the offenses. Except as noted herein, no errors injuriously 
a.f'fecting the substantial rights of the aoouaed were oonnnitted during the 
trial. In the opinion of the Board of Review, the record of trial is 
legally sufficient to support the finding of guilty of Speoifioation and 
Charge II, Specifications 1 and 2 of Charge III and Charge III, Specifications 
1 and 2 ot Charge IV alld Charge IV, but is legally inauttioient to support a 
conviction ot _Specification 3 of Charge IV, and is legally sufficient to 
support the sentence and to w&rrant confirmation of the sentence. Dismissal 
is authorized upon conviction of a violation of Article of War 93, Article 
of War 94 or Article of War 96. 

5 
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·JAGK • CM 310086 1st Ind 

SEP 4 1946 i'ID, JAGO, Washington 25, D. C. 

TOa The thder Secretary of iVar 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there are transmitted herewith for your action the record of trial and 
the opinion of the Board of Review in the case of Second Lieutenant 
Thomas J. Gregory (0-1592735), Quar~ermaster Corps. 

2. Upon trial by general court-martial the accused was found guilty 
of embezzlement by fraudulently converting to his own use 5 cigarette 
lighters, value ~5.00J 2 Parker fountain pens, value $12.12J and 10 
cartons of cigarettes, value ~5.00, property of the Army Exchange Service, 
in violation of Arti'c,le of War 93; and of wrongfully selling 3 wool OD 
shirts, value ~15.05, 3 wool 1.llldershirts, value $4.59, 3 wool drawers, 
value $4.50, of a total value of $24.14, property of the United States 
and furnished for the military service thereof; and of knowingly and 
willfully applying to his own use a 1/4-ton motor vehicle, value in 
excess of $50.00, property of the United States and furnished for the 
military service, in violation of Article of War 94; and the fraudulent 
execution of a driver's trip. ticket for the purpose of making an unau

,thorized 	trip to Vienna, Austria, the possession of fraudulent travel 
orders and a violation of a letter order prohibitin,;- the resale of post 
exchange purchases to Germans or civilians, in violation of Article of 
Yfa.r 96. He was sentenced to be dismissed the service, to forfeit all 
pay and allowances due or to become due, and to be confined at ha.rd labor, 
at such place as the reviewing authority may direct, for a period of five 
years. The reviewing authority approved the sentence and forwarded the 
record for action under Article of War 48. · 'l .. 

3. A summary of the evidence may be found in the Staff Judge Ad.vocate's 
review, which is adopted by the Board of Review except as to Specification 
31 Charge 'IV. I concur in the opinion of the Board that the record of 
trial is legally insufficient t~ support the finding of guilty of Speci
fication 3 of Charge IV, anq that the recori of trial is legally sufficient 
to support the finding of guilty of all other specifications and charges 
and the sentence and to warrant confirmation thereof. 

. ' . . 
On 17 October 1945 the aocus~d, as Post Exchange Officer, drew Post 

Exchange items for his company. These items included, among other things, 
a watch, 2 fountain pens, 5 cigarette lighters and cigarettes. After 
drawtng these supplies, the accused directed Corporal Cox to prepare a 
motor vehicle for a trip to Vienna. At about 0300, 18 October 1945, he 
awakened Corporal Cox a~d told him it was time to make the trip to Vienna. 
A military jeep was parked in front of the company billets. At this. time , 
the accused prepared a trip ticket to Vienna. The accused and,Corporal 
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Cox then drove to Vienna,- using the trip ticket to cross the boundary. 
While returninb from Vienna, they were stopped several times by Russian 
soldiers, at which time the accused s.old to' Russian soldiers a watch and 
cigarettes, which were Post Exchange items, and some military clothing 
and blankets• which ha.d been furnished for the military service. ~om 
these sales the accused realized over ;750 in Austrian currency. The 
accused was driving the jeep and as they approached Enns, Austria, the 
accused fell asleep and the jeep crashed into·a bridge. The accused 
received a broken jaw and two broken ribs. The accused was taken to the 
hospital for treatment.and while there it was discovered that he had in 
his possession the fountain pens and cigarette lighters, as well as 
fraudulent orders •.· He was questioned by Colonel Lloyd of the Inspector 
General's Department, at which time he admitted the unauthorized trip 
to Vienna and the sale of the articles alleged in the Specifications of 
Charges II am III. The accused was sworn as a witness and testified 
that he realized that he had made a mistake. He had married while in 
England and wanted some money to send to his wife, as she needed clothes 
and money. He had taken the fountain pens and cigarette lighters with 
the intent to sell them but realized that he had made a mistake and was 
returning them to the company. 

4. The accused·is 33 years of age and married. He graduated from 
high school and attended college for one year. He worked at odd jobs 
for four years and then obtained a position as assistant manager of a 
theater. He became the owner of a theater and was operating this theater 
when inducted into the Army in September 1$42. He obtained the rating of 
corporal and was sent to Officers' Candidate School. He was appointed 
and collllr.,tssioned a temporary second lieutenant in the·Army of the United 
States an 14 July 1944. His records show overseas service from l 
January 1$45 to--the pres'ent time. 

5. Consideration has been given to the 21 character affidavits 
submitted by Brennan and Brennan, Attorneys at Law, the oral argument 
presented by T. Robert Brennan to the Boa.rd of Review and the clemency 
requests from four of the aocu.sed's commanding officers a Lieutenant 
Colonel Thomas J. Trumbull, Corps of Engineers; Captain R.R. Shelton, 
Quartermaster Corps; Major· Leonard Evana, Quartermaster Corps; Lieu
tenant Irving J. Bilgor, ~uartermaster Corps J two officers who served 
overseas with accuseda First Lieutenants Henry~. Philbrick,Coaat 
.Artillery Corps, and Robert E. Knapp, Corps of Engineers; two members 
ot the court-martial: Captains Ha.rry E. Web'b, Infantry, and Waldron 
J. Winter, Infantry; the Commanding Officer of the W\.trzburg Disciplinary 
Training Center, Colonel M. E. Olmstead, Infantry, and the clemency reoom

Jl.o....nda.tion, submitted by Captain Frank A. Reynolds, Field Artillery, and 
First Lieutenant Edw&rd H. Bart, Infantry, the regularly appointed defense 
counsel, and attaohed to the record of trial. 

6. :while there is nothing in the record to justify ·th~ acts of the 
accused, due to the many requests for clemency and partioula.riy"the recom
mendation of Colonel M. E. Olmstead, which shows a very efficient 
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performance of duty while awaiting action by the co!l.firming authority, ~ 
I believe that the sentenoe should be reduced. I, therefore, recoimllend 
that the sentenoe be confirmed but that the period of confinement be 
reduced to. one year, and that the sentence as thus modified be carried 
into execution• 

. 7. Inolosed is a form of action designed to carry into execution 
tho foregoi'I!: recc-ndation, ·~t:gw•val, 

9 Incls 	 THOMA.$ H. GREEN 
l. Record of trial Major General 	 / 
2. Form of action 1'1:6 Judge Advocate General 
3. 	Ltr fr Brennan & 


Brennan w/ 21 affidavits. 

4 •. Pet for clemency fr Lt Col 


Thomas L. Trumbull 

s. Pet for clemency fr Capt 

R.R. Shelton, Jr. 
6. Ltr fr Irving J. Bilgor 
7. 	Petition for clemency fr 


1st Lt Henry R. Philbrick 

8. 	Pet for clemency fr 1st· Lt. 


RobertE. Knapp 

9. Pet for clemency fr Capt Harry 

E. Gibb and Capt Waldron 
J. Winter 

( O.C.M.O. 275, 1.2 Sep 1946). 
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WAR DEPARTMENT 

11:rrrry Service Forces 


In the Office of The Judge Advocate General 

Washington .25, n. c. 

SPJGQ - CM 310091 

U N I T E D S T A T E S ) 

) 


:v. ) 

)


Private ROBERT H. STIERS ) 

(13060617), attached-una.s- ) 

signed 233rd Reinforcement ) 

Company, 72d Reinforcement ) 

Battalion, .3rd Reinforcement) 

Depot. ) 

MAY 3 1946 

SEVEliTH U.r.ITED STATES .ARMY 

Trial by G.C.M., convened at 
Marburg, Germany, 28 January 
1946. Dishonorable discharge 
(suspended) and confinement 
for seven (7) years. Wurzburg 
Disciplinary Training Center, 
·Wurzburg, Ge1"1118.1V. 

HOLDING by the OOARD OF REVIEW 

DANIEL.S0:4 1 BURNS and DAVIS, Judge Advocates 


· J.. The record of trial' of the above named soldier, having been exam1 ned 
in the Office of The Judge Advocate General and there found le~ 1nsu.fficlent, 
has been examined by the Board of Review. · 

2. The accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 61st .Article of War. 

Specificationi In that Private Rober H. Stiers, attache4-un~ssigned, 
233d Reinforcement Compsey-, 72d Reinforcement Batts.lion, .3rd Rein
forcement Depot, then 365th Reinforcement Compe..ey, Detachment 97, 
did, without proper leave absent himself from his command snd 
station at Munster, Germany, from about .27 April 1945 to about 14 
September 1945. 

He pleaded not guilty to, and was found guilty of, the Charge and the Specifi 
cation. He was ,;entenced to be dishonorably discharged the service, to forfeit 
all. pq and al1owances due or to become due, end to be confined at hard labor, 
a.t such place as the reviewing authority ~ direct, for twelve years. The re
viewing authority'approved the sentence, reduced the period of confinement to 
seven years and ordered the sentence as thus modified executed, but suspended 
the execution of the dishonorable discharge until the soldier's release from 
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confinement. The Wurzburg Disciplinary Training Center, wurzburg, Gel'JllBJI1',. 
"as designated as the place of confinement. The result of his trial. was pub
lished in General Court-Martial Orders No. 51, Headquarters Seventh United 
States Arm:/, l3 February 1946. 

J. The evidence consists of an extract cow of the morning report of De
tachment 97, Ground Force Reinforcement Colllll18.lld1 for 6 Mq 1945, evidencing 
a change in accused's status on·27 April 1945 from duty to absent without leave 
(Pros. Ex. A, R 9), and a·stipulation·reciting that accused was on27 April 1945 
and 6 Mey 1945, attached-unassigned to Detachment·97, Ground Force Reinforcement 
Command, also known as the 97th Reinforcement Batta.lion, then located at Munster, 
Germaey", and that he returned to military control on 14 September 1945 (Pros.
Ex. B, R 9) •.In addition thereto, the following stipulation was received with 
reference to the preparation of the morning reports of Detachment 97, Ground 
Force Reinforcement Command (R 7)1 

•It is stipulated and agreed by and between the Trial Judge 
Advocate, the accused, end his counsel, that the following is the 
re&'Ular course of business and the· standard operating procedure of 
Detachmen~ 97, Ground Force Reinforcement Command, followed with 
respect to absentees ~thout leave in that Detachment and that this 

. procedure 	is followed from dq to day in Detachment 97a The first 

step in accounting for the personnel is the holding of formations. 

J.t reveille each morning, e. roll call is ma.de of all the personnel 

, in Detachment 97, broken dow by companies. ·AJ;J.y 11,bsentees from that 
·reveille roll call are reported to the compaey commander. Normally, 
a search.is made of the area, immediately.following that report, in 
order to determine if someone has overslept, or is ill in quarters 
and hasn•t shown up a.t reveille for that reason. At various inter
vals during the day in Detachment 97, AWOL checks'e.re made-that is, 
a roster of these men ~ho were missing from the morning reveille roll 
call is again called out to the various companies,. and aey man who 
was absent at reveille might make his presence known. Again. at re

. treat, a compaey roll call of all personnel is made. At the conclu
. sion of the day•s business, the company clerk within.the company 

makes up his morning report for that compe.ey-, of all tbe attached 

unassigned personnel, on a worksheet, which is similar in form to a 
. 	 ' regular morning report form. ·All the personnel who entered into the 
·compaey, or departed from the.compaey during that day, are accounted 
for by remarks, indicating that they had arrived pursuant to a certain 
authority,. or had_ shipped pursuant to a certain authority. Personnel 
dropped to the hospital are accounted for on that worksheet, and men 
who are AWOL are entered thereon.· The· compaey commander then signs 
the worksheet and it is sent to Batte.lion Headquarters. The work
sheets of the.four companies, a.re then consolidated by the ~tte.lion • 
morning report clerk. av- consolidation is meant, the bringing'to
gether of the figures for.the four companies. The individual remarks 
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remain the same, and appear in the same manner on the Detachment 97 
mo~ing report, as they do on the company worksheet. In the event 
the Battalion morning report clerk fails to enter on the consolidated 
report, on the proper dq, the remark showing an absentee who was so 
reported absent, he makes an as of entry on a subsequent clay when 
the error is discovered. Otherwise stated, if through clerical er
ror, the Batte.lion morning report clerk over-looks including in his 
consolidated report, an AWOL as of a date, he subsequently makes an 
entry on the morning report as of the date when the absence reported 
actually occurred, after establishing the fa~t from the records in 
his possession. The Detachment 97 morning report is then signed by 
the Personnel Officer of Detachment 97 and submitted to Depot Head
quartersa That this procedure was followed in Detachment 97 from 
th~ date of activation to date, and is known as the standard operat
ing procedure in the Detachment.• 

It was further stipulated that if the officer who signed the morning report 
were called as a witness he would testify that he had no personal knowledge 
of the facts recited in the entry_ thereon (R 9). 

4. The only question for determination raised by the record of trial is 
the competency of Prosecution•s Exhibit A to establish'the initial absence with
out leave. The evidence leaves no doubt that it was the record of an event 
made in the regular course of business, and it was therefore, admissible by 
reason of the Federal •shop-book• statute {Act of 20 Jwie 1936, c. 640, I l; 
28 u.s.c., ! 695; 49 Stat. 1561) (CM 312023, Schirmer). 

5.· For the reasons stated the Board of Review holds that the record ot 
trial is legally sufficient to support the findings of guilty and the sentence. 

Judge Advocate 

SPJGQ - CM 310091 1st Ind 

TO: . The Judge Advocate General 

For his information. 

~a~ 
LESTER A. DANIELSON 
Major, JAGD 
Chairman, Board of Review No. 4 
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WA.Ii DEPARTMENT 
Array Service Forces 

In the Office of The Judge Advocate General 
Washington 25, D. c. 

SPJGQ 
CM 310149 

APR 1 9 1943 

UNITED STATES } 88th INFANTRY DIVISION 

v. 
) 
) 

APO 88, U.S. I.rm¥ 

) 
Private CARMELO P. SANTIAGO) 
(33983545), Company M, 349th) 
Infantry Regiment. ) 

Trial by G.C.M., convened at Gorizia, 
Italy, 22-23 February 1946. Dishonor
able discharge, total forfeitures, and 
confinement for life. Uni~ed states 
Penitentiary, Lewisburg, Pe:".1.D.sylvania. 

REVIEW by the BOARD OF REVIEW 

DANIELSO.N,-, BURNS snd DAVIS, Judge Advocates 


1. The Board of Review has exrunined the record of trial in the case of 

the soldier named above. 


2. The accused was tried upon the following Charges end Specifications: 

CHARGE: Violation of the 92nd Article of War. 

Specification: In that Private Carmelo P. Santiago, Company Y, 349th 
Infantry, did, at Canale, Italy, on or about Jl January 1946, with 
malice aforethought, willfully, deliberately, felonio'.lsly, unlaw

- f'ully, and with premeditation kill one Andrej Lascak:, a human being, 
by shooting him with a pistol. 

ADDITIONAL CHARGE: Violation of the 93rd Article of War. 

Specification, In that Private Carmelo P. Santiago, Company M, 349th 
Infantry, did, at Canale, Italy, on or about 31 January 1946, with 
intent to commit a felony, tlz, lllllrder, commit e.n assault upon 
Cvetko Para.van, by willf'ully snd feloniously shooting the said 
Cvetko Paravllll with a pistol. 

· He pleaded not guilcy to µl chuges and specifications and was found guilty of 
all charges and specifications·. No evidence of previous convictions was intro
duced. He was sentenced to be dishonorably discharged the service, to forfeit 
all P1Q" and allowances due or to become due, and to be confined, at such place 
as the reTierlng authority~ direct, for the term or his natural life. The 
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reviewing authority approved the sentence, designated the United States Peni
tentiary, Lewisburg, Pennsylvania, as the place or confinement, and forwarded 
the record of trial for action under .Article or war 5o½. 

J. Evidence for the prosecution established that on the night of 31 Janu
arr 1946 accused was in a ci'f'ilian be.r in Canale, Italy, with another soldier, 
Private Williem ill.en. Two civilians, later identified as Lascak and Paravan, 
the alleged victims, entered the bar end accused talked with them. He returned 
to his companion and borrowed an empty pistol, sqing he wanted to scare them. 
He pointed the pistol at the younger or the two, Paravan, who put his hand in 
his pocket and started moving toward accused. Accused returned and demanded 
the clip, put & shell in the chamber, and continued arguing with Paravan who 
continued to move towards him. j.ccusedf'ired, and his companion then left and 
heard about 5 more shots as he ran across the street. (R 14, 15, 16.) .Another 
civilian in the bar was awakened by shots, saw accused shooting at I,ascalt.and 
saw him fall (R 20, 22). The prosecution proved by competent testimoey the 
death of La.scale due to three injuries sustained by penetrating missiles (R 55, 
56), and injuries of Para.van in the nature of penetrating wounds. It was stipu
lated that Paravan died or tuberculosis on 11 Februa.ry .1946. One bullet was 
taken from the boey of the latter (R 56, 58). Seven cartridge cases and two 
slugs were found in the bar (R 49, 50). The pbtol·allegedly used by accused 
,ras found as a result of information given by him and contained one bullet in 
the chamber (R 45, 46, 51) • The dq after the shooting accused said, •I wish 
I had killed the cock-suckers• (R 52). Three dqs later accused told Allen he 
would have killed ever,one if' they hadn•t run, and that then there would not 
have been~ witnesses (Rl7). 

4. J,!ter his ,rights as a witness were i'u.llJ' explained to him, accused 
elected to be sworn and to testify in bis om behalf' (R 69). He was the only 
witness tor the defense. The accused•s version or the shooting is as follows: 

"We were talldng about fifteen minutes, then the two civilians came 
in bar. After two civiliens came in bar. They took the left side. 
We were on right side. They were on left side by' front door. I 
talked to ill.en about fifteen twenty minutes. As two civilians were 
talking, I talked to Allen. I said, 1Let•s go to other side to see 
what they- talk about'. Then we were there. I talked to older, no 
70Ullier man Lfara~with finger to come here. I was at corner of 
bar. The civilian came to me and. I talked, •Do you know how to speak 
Italian1• The civilian told me 1I can talk Italian but 'fIT3' friend 
don•t talk Italian•, the younger man told me. Then I went to other 
side with .Allen and telked to him, •Do yau. know how to speak Italian1 1 

Then I looked at civilian and I laughed and when I laughed be told me 
•No, he don•t know how to talk Italian". Then I talk to him that be 
want to have drink. He told me he had one &t t&ble. I put a drink 
on bis glass. Arter five minutes I talk.to Allen to give me the piatol. 
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Then .Allen told me •No, Santiago, I don•t give you no pistol~ Then, 
1.illen, I don•t want no bullet. I just want pistolJ Allen gave me 
pistol and I pointed to man. Then the man looked ,at me and then I 
put Icy' pistol in Icy' pocket again. ·He was still looking at me and 
playing with glass in hand. I thought he was going to put drink in 
'Iq face. He don•t do miything - just look at me. For the second 
time I took of'f' the pistol from the pocket. I talked, •ley are you 
looking to me m that way? 1 • He no s.nswer to me. Then I talk to .Al
len. Allen gave me the magazine. Then I put the magazine in the 
pistol. The man put hands in the pocket, then he started to walk to 
me. I told him to stop. He didn•t stop. Then I pulled chamber back 
and put shell in chamber. The man didn•t stop. Then I tried to shoot. 
I pulled the trigger and shoot a chair on his left side. Then after 
that I didn't pull the trigger no more. Then I walked back· and I 
pulled the trigger again. Then I shoot him in the stomach. He fell 
down aDd I tried to take oft. When I tried to take ott I reached. 
the door and then when I look back I saw the other man LLascei/ com
ing to the door. He tried not to let me go out !l-om the bar. He 
tried to take pistol from me. Then I didn1t want to shoot that man. 

'The other was l,qing on floor. I didn1t want to shoot him. That 
took about three, four mfuut,s. · We are talking. He tried to take 
pistol - then I shoot him on the leg. When I shoot him on leg he 
try to take pistol. Then I shoot three, f'our more times. When I 
took off' from bar I find bartender. The bartender was coming in rq 
direction. He said, 1Don1t shoot me•. I sq, 1No, sir, I don•t 
shoot you•. Then I took oft to nr:, com~ and hide the pistol.• 

The accused .further testified be didn1t want to shoot Lascak but that if' Lascak 
got the gun La.scale woul.d have shot him (R 73)J and that he was a.f'raid of' Paravan 
because he felt he was armed (R 72). On cross-examination accused admitted he 
shot Par&van in the legs and intended to shoot him in the legs, and that he 
shot him in the stomach and intended to shoot him in the stomach (R 82). He 
also admitted he could have gone out either ot the·two doors before he shot the 
first man (R 8,4). 

5. The evidence ie clear and convincing that on the date and at the place 
alleged accused shot Lascak with a pistol and that this resulted in his death, 
and also that accused shot and wounded Paravan with a pistol. The~ questions 
raised ey the record o~ trial are whether the shooting or Lascak was done with 
•malice aforethought• and whether the shooting or Paravan was accompanied -br 

th~ specific intent to murder him. There being substantial evidence in the 


· record from which the court could have in!erred the existence or these necessary 
elements, the case could be disposed of with little discussion except tor certain 
actions of' the trial judge advocate which were vigorously objected to by the de
fense counsel, and whose objections were, we believe, improperly overruled b7 
the law member. During the presentation of' the prosecution•& case the law mem
ber properly,ruled that an offered extrajudicial statement by the accused 
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(Prosecution1a .Elchibit 4 for identification) would not be received in evidence, 
the defense having sholfD. that a prior similar statement was taken by improper 
means and the accused had not been told that the prior statement was 1nadm.:l s.:. 
sible against him (R 42). During cross-examination of the accused, and over 
objection of the defense,the prosecution was allowed to impeach the testimoey 
or accused by means of the second statement (Prosecution•s Exhibit 4 for identi 
fication) (R 75-78, 82). The impropriety of proceeding in this manner is well
este.blished. The rule is aptly stated in J Wharton's Criminal Evidence (11th 
ed.), sec. 1328, pp• .2206, 2207, as followss 

•:rurthermore, an involuntary confession cannot be used as a basis for, 
or admitted es part of, the cross-examination of the defendant, and he 
msy not be cross-examined thereon, even for the purpose of impeach
ment.• 

(See also Harrold v. ,:erritory of Oklahoma, 169.·Fed. 47; CM h'TO 2625, Pridgen, 
7 B. B. (ETO) 225.) 

,i 

This action on the part of the trial judge advocate, and the overruling 
or the defense's objections thereto, constituted error, and such error must re~ 
sult in the invalidity of the record unless there is other competent evidence .. 
in -the record of such quantity and qua.l.i ty as practicall3' to compel in the 
minds of conscientious and reasonable men the findings of guilty. (CM ~7711, 
Fleischer, 24 B. R. 98; CM ETO 11905, Howse; CM ETO 12210, ~.) We are ot 
the opinion, however, that the actions of the accused, as shown by hie own 
testimoey, which is set out above, regardless of the other competent testimoey 
in the record, ia of·such qualit)" and quantity" as to practi~ compel find
ings or guilt)" in the minds of reasonable and conscientious men. Accused b.Y 
his em testimo1q demonstrated that he started an argument, became fearful or 
his own ability" to terminate it satisfactoril.1', and resorted intentionally to 
the use.or a dangerous weapon to vanquish his adversaries. Accordingly', we 
conclude that the erroneously received impeaching eviqence was not prejudicial 
to the substantial rights of the accused. 

6. The charge sheet shows accused is 19 7ears of age, and was inducted 
at Philadelphia, Pennsylvania, on .2.3 April 1945. He had no prior service. 

"· The ·court n.s legally' constituted and bad jurisdiction or the person 
and the subject matter. No errors injuriously affecting the substantial rights 
ot the accused were committed during the trial. In the opinion or the Board 
or Review the record or trial is legally sufficient to support the findings of' 
guilt)r as approved by the reviewing authority and the sentence. Confinement 
1n a penitentiary is authorized by ..ll'ticle of' war 42 f'or the offense of murder 
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recognized as an offense ot a cirll nature and so punishable b;y'penitenti&.17 
confinement tor more than one year bJ" Title 18, paragraph 16.3, ot the United 
states Criro1nal Code. 

-!r:-·_ ·......Ci ______, Judge Advocate......,.·___ _ ......~_o.._¥_"-L-_J_~ 

......4,;,,.~ .....--~..../4......._·~i.ll'-,,o;::~;:;;a~a.:~ ....... ----' J'udge•Advocate 


_}_}_olfZ-v___!\: ·~---·....·_.__ ____, Judge .Advocate 

; 
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BRANCH omcE OF THE JUT.OE ADVOCATE GENERAL 

WITH THE 

EUROPEAN THEATER 

BOARD OF REVIEW' NO, 4 
Cm ETO 19709 

UNITED S!ATES 

v. 
sergeant PA..'ltIIE GUARESCHI 
(81-.I-69S59) and Private · 
LEONAROO PO'LZI (8~ I-10631). 
both. of the 7469th ~termaster 
Service Compaey, (Italian). 

APO .ffl 

10 January 1946 

) OISE INTERMEDIATE SECTION,. 

)' THEATER SERVICE FORCES, 

) EUROPEAN THEATER 

) 

) Trial by ~)( convened at Nancy-,

) trance, 4 October 1945. Sentence
) . 

' 
as to each accused; Total !or
feitures and confinement at hard 
labor for five years (suspended)

J 

OPINION' by '.OOARD OF REVIEW' NO. 4 
DlNIEISON, ANDERSON AND BORNS, Judge .Advocates. 

---·----·-------' 
le The record of trial in the case of the accused named above has • 

been examined in the Branch Office. Of The Juciee Advocate General with the 
European Theater and there foun.1 legalJ.¥ insufficient to support the 
findings and the sentence. The record of trial has now been examined b7 
the Board of lieview and the Board submits this, its opinion, to the · 
Assistant Judge Advocate General in charge of said Branch Or!ice • 

2. Accused were tried jointl.¥ upon a lpecification laid under 
Article of War. 94 with jointly- disposing unlawfully of twenty-five 
five-gallon cans of.gasoline of the value of f79.lO, propert7 of the 
_United States, .f"urn1shed end intended for the military service thereof. 
They- were found guilty- as charged, and, as approved b;r the Reviewing 
Authority-, were eenteneed to forfeiture of' all pay and allowancee due or 
to become due anc:i confi~nt at hard labor for five years. '.L'he execution 
of the sentence ns~l¼._~Pfft_ed. The proceedinge were publ~shed in Gen--si.l 
Court-Marital ~ers~5o3~ 1-ieadquarters Oise Intermediate ~ection, 
Theater Service 1.'0l!e88j European Theater, dated 20 Novembe~ l94S~ 

'3. 
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J. The disposition ~e ?M.ke of this cssedoM not require us to con
sider the evidence offered in proof of the offense alleged. The record of 
trial discloses that accused ~.re Italian prisoners of war a~signed to an 
Italian service unit. They are triable by courts-martiRl., therefore., in the 
manner defined by· the pertinent provisions of the Geneva Convention of 1929 
(47 Stat.233; Department ?f State, Treaty ~erles No. 845;1\127-10, sec.133) 
and par.6ct Standalid Operating Procedure No. 56, iieRdquarters, European Theater 
of Operatlons, 5 April 1945). 

The applicable language of the Geneva Convention of 1929 provides 
as foliows (FM 27-101 sec.133): · 

"At the opening of a judicial proceeding directed 
against a prisoner, of war, th.e rletaining p(r."er shall 
s.dvise the repi1'_8sentatives of the protecting power 
thereof as soon as poRible, and always before the date 
set for the opening of the trial. 

uThis advice shall contain the follorlng informations 
(a) Civil status and rank of prisoner; 
(~) Place of sojourn or imprisonmentJ . 
(c) Statement of the charges ~.nd specifications, ll'ith 

notice of the legal provisions applicable. 
•J:f this is not possible to indicate in such notice the court 

which 'Ifill pass· upon the !IU\tter, the date of opening _of the 
trial and the place where 1 t will take place, this information 
-~be furnished to the representative of the protecting 
power later, as soon as possible, and at all events at least 
3 weeks be!ore the openillt: of the triP.l. 11 ( Underscoring supplied} 

Like provision for notice to the representative of the protecting power 1s 
made °b'J p11r. 6.2.,_, Standard Operating Procedure .No. 56. supra , which reads as 
follows: . _ 

"When charges 1n a judicial prosecution are filed against 
a prisoner of war, prompt notice (throughtthishheadtlmte~a) 
~ be given the pepresentative of the protecting power, and 
trial MUST NQT take pl.Ree until thr.ee weeks after the delivery 

of such notice to such representat:tve. (Un<lerscoring supplied) 

The record o! trial discloses th~t the guoted provision of the 

~neva Convention or ·1929 and Standard Operettng Procedure ~o. 56 were not 

. complied with in this case, and the questionlil presented .tortsclutioft is 

whe~her noncompliance therewith renders the proceedings null and void. 

The provisions o! the Ge?_leva Convention or 1929 derive from the 
consent of nations, and.at this late day there can be no doubt that treaties 
of this ~, made under the authority of the United States and being 
seli-executing,are of like dignity and obligation with an Acto! Congress. 
(~. 6, 01.2, Constitution of. the United States; Whitnej".. v. Robertson, 124 U~s. 190, 
31 L, Ed. 386 (lSS!)Jnd limitations on the powers of courtS-mArtial. 
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Italy being e party signatory to the Convention, its provisions are, of course 
applicable_ to her combat forces. Moreover the War tlepartment has expressly 
provided that its provisions will be observed and~enforced by the Arm:, of the 
United. States with reterence to all prisoners of war regardless of signature by 
a belligerant power (Cir. 136, WD, 7 liJJ.ay 1942) • 

· A reasonable ·reAding of the language of the Convention shows clearly 
th.t its provisions are mandatory and that compliance therewith is 
jurisdictional in the triAl by courts-m~rti~l of prisoners of war. This 
conclusion is particwrly inescapable when one observes that internAtional 
treaties are usudly, if not invariably prepered by men of learning and 
experience who are accustomed to select words carefully to express · 
accurately- the intention of high contracting parties in solanm affairs, 
and that they are to be construed in that broad and liberal spirit which 
is calculated to make for the existence of perpetual amity{Tucker v• 
Ale:;c!'!!ldrof.f. 183 u.s. 424, 46 !.~. 264 (1902)). Moreover t.lle l~mguage 
of par.~, SjandArd Operating edure No. 56 abundantly indicated: 
compliance is of a jurisdictional character, and this, being an executive 
interpretation of the Convention, and in sympathy with its obvious purpose 
is entitled to gre;it, if' not controlling weight,. in determining its mean
ing (Castro v. teGriarte (s.D.N.Y.,.188)) 1 16 F 93, 98; Billings v. Truesdell 1 
321 U.S. 542, 83.L. Ed. 917, 923 (1944).)

We are persuaded therefore that compliance with the pertinent provis
ions o! the Geneva Convention o! 1929 'i'IB.B a jurisciictional alement 1n the 
trial by court-martial of the accused in this case, and, the record of trial 
disclosing noncompliance •liler.ewith, we conclude that it is legally insufficient 
to supporj the findings and the sentence of the court as approved and 
confirmed•. 

..;;;;;l!.E8i;;.;.;;;..;;;;~-R....A~.~Il<\-NI-=E-~_SO__N______Judge Advocate 

_J....__ _____ ON..,._______OHN__..R,. A_ND_ER_s__ Judge Advocate 

OHN_J__...........A_.,.__B,._UR_,N_.s________Judge Advocate

1
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1st 'Ind, 

10 Jan 1946 

War department; .branch Office of The Judge Advocate General wi~h the 
European Theater. For commanding 

General, United States Forces, Europes.n Theater (Main) APO 7571 u.s. AI'!l\Ve 

1. !ier'erlth transmitted !.or your action under Article of War 50! 
as amended by the Act of 20 Aug 1937 (50 Stat. 7?.41 10 USC 1522) and as . 

.further amended bq the Act of 1 August 1942 (56 Stat. 732, 10 USC 1522) 
is the record of trial in the case of Sergeant PARIDE GUARESCHI (81-I- t9s,9) 
and Private LEONA.-i.ro. POZZI (81-!-10631), both of the 7469th ~UArt,ermaster 
Service Company (Italian). · · 

2. I concur in the· opinion or the Board of (eview and1 for the 
reason stated therein, recommend that the findings of guilty and the 
semtenee. be vacated, and that all rights, privvileges and property o! which. 
they h:3.ve been deprived by virtue of said findings and sentence so vac
ated pe restored. 

3. Incloeed is a form of action designated to carry into effect the 
recommendation herein ·before I!U\de. Also inclosed is a draft GCMO for use 
in promulgating the proposed action. Please return the record of trial 
with required copies of GCMO. 

ETC 18709 

B. FF.ANY.LIN R!TEF. 
Colonel, J~GD, 

Assist,mt Judge Advocate General • 

3 Incls: 

Incl 1 - record of trial 

Incl 2 - Form of action 

J.ncl 3 - Draft GC!!:> 


( G.C.M.o., 271, 10 Sept 1946). 
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Army Service Forces 

In the Office of The Judge Advocate General 
--- Washington, D. C. 

SPJGQ-CM 310166 
APR 2 6 1946 

U N I T E D S T A T E S 	 ) 70th INFANTRY DIVISION 
) 

v. ) Trial 	by GCM convened at Weil
) burg, Germany, 15 August 1945. 

Private First Class MARVIN ) Sentence: Shot to death with 
TF.URSTON, JR.; (36794262), ) musketry. 
4404th Quartermaster Service ) 
Company ) 

OPINION OF THE BOARD OF R.t!."""V"IEW 

DANIELSON,.BURNS, and DAVIS, Judge Advocates 

1. The accused was tried upon the following Charge· and 

Specification: 


CHARGE: Violation of the 92nd Article of 1Var. 

Specification: In that Private First Class Yarvin 

Thurston, Junior, 4404th Quartermaster Service 

Company, did at Urmitz, Germany on or about 11 

June 1945, with malice a.forethought, willfully, 

deliberately, feloniously and unlawfully kill 

one Sergeant Gurnie W. Lindsay, Company· 11 C11 


740th Railway Operation Battalion, a human 

being, by ·shooting him with a carbine. 


He pleaded not-guilty and, all the members.of the court present at 
time the vote was ta.ken concurring,· was found guilty of the Charge 
and its Specification. No evidence of previous convictions was 
introduced. All the members of the court present at the time the 
vote was taken concurring, he was sentenced to be shot.to death with 
musketry. The reviewing authority, the Commanding General, 70th 
Infantry Division, approved the sentence, and forwarded the record 
of trial for action under Article of War 48. The confirming authority, 
the Commanding General, United States Forces, European Theater, con
firmed the sentence but withheld the order directing execution thereof 
pursuant to Article of W'ar 50}. · · ·.. . 

2. On 4 January 1946 the Boa.rd of Review in the Branch Office of 
The Judge Advocate General with the European Theater, examined the 
·record of trial and held it legally sufficient to support the 'findings 

http:members.of
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and the sentence. The Board of Review's holding, containing a summary 
of the evidence, a discussion of the law pertinent thereto, and the · 
reasoning and conclusions of the Board, is attached to the record. 
The Acting Assistant Judge Advocate General in charge of that Branch 

1
Office approved the holding of the Board of Revie:w and on 4 January 
1946 forwarded the record of trial to the Commanding General, United 
States Forces, European Theater, for execution of th~ sentence. The 
sentence was ordered executed on 19 January 1946 by General Court-
1'.artial Orders No. 25, Headquarters, United States Forces, European 
Theater. 

3. The execution of the sentence was stayed by the Commanding 
General, United States Forces, European Theater, pending further 
orders, by General Court-Martial Orders No. 32, Headquarters, United 
States Forces, European Theater, dated 23 January 1946, by reason of 
the termination on 19 January 1946 of the powers conferred by the 
President upon the Conmianding General, United States Forces, ~'uropean 
Theater, under the provisions of Article of War 48, 49, 50, and 50h 
The record of trial was thereupon.forwarded to The Judge Advocate 
General, \Vashington, D. C., for appropriate action on 19 February 1946. 

4. The record of trial has now been examined by the Board of 
Review in the Office of The Judge Advocate General, Washington, D. c • ., 
and it adopts and concurs in the holding of the Board of Review with 
the Branch Office of The Judge Advocate General with the European 
Theater, a copy of which said holding is annex~d to the record of 
trial, and, for the reasons set forth therein, is of the opinion that 
the record of trial is legally s11fficient to support the findings ·and 
the sentence and to warrant confirmation thereof•. A sentence of death 
or life imprisonment is mandatory upon conviction of murder in violation 
of Article of Viar 92. 

_...,}l..&..,;oJ:tvv_·· _'_.....;, Judge Advocate.___,..}{r....;.,_~~-··_· 
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SPJGQ - CM 310156 1st Ind 

MAY 7 1946 


Hq ASF, JAGO, Washington 25, D. C. 

· TO: The Secretery of War 

1. Herewith transmitted for the action of the President are the record of 

trial and the opinion of the Board of Review in the case of Private First Class 

Marvin Thurston, Jr. {36794262), 4404th Quartermaster Service Company• 


.2. ·r concur in the opinion of the Board of Review that.the record of trial 
is legally sufficient to support the findings of guilty and the sentence and to 
warrant confirmation of the sentence. I recommend that the sentence be confirmed 
but commuted to dishonorable discharge, total forfeitures, and confinement at 
hard labor for life, that the United States Penitentiary, Lewisburg, Pennsylvania, 
be designated as the place of confinement, and that the sentence as thus modified 
be ordered executed. 

J. Inclosed are a draft of a letter for your signature, transmitting the 

record to the President for his action, and a form of Executive action designed 

to carry into effect the foregoing recommendation, should such action meet with 

your approval. 


THOMAS H. 
Major General

~ 
 

3 

__ 
Incls The Judge Advocate General 
1 - Record of trial 
2 -_____________Dft of ltr for sig Sec of War 

. 3 -
,

Form of Executive action _ 
( G.C.M.O. 2121 8 July-1946). 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate General 
· Washington., D.c. 

SPJGN-CM 310179 

UNITED STATES 	 ) 7l'H INFANI'RY DIVISION 
) 

v. 	 ) Tr:i.al by G.C.M• ., convened at 
) APO?, Kyongsong., Korea., 29 

Private First Class CLINI'ON ) December 1945. Death. 
V. MERTES (39470590), Company ) 
M., 184th Infantry. ) 

HOL!l[NG by the :OOARD OF REVIEW 
BAUGHN, O'CONNOR and O'HARA, Judge Advocates 

1. The record of trial in the case of the ·soldier named above has 
been examined by the Board o:r Review. 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHARGE I: Violation of the 92nd Article of War. 

Speci.1'ication1 In that Private First Class Clinton v. Mertes., 
Company M., 184th Infantry., did, at Kyongsong, Korea, on 
or about 23 October .1945, with malice at'oretho-ught, ll'ill
.tul.J.y, deliberately, feloniously, unlawfully, am with 
premeditation kill one Miss Sook Kyung, a human being by 
shooting her ldth a pistol. 

CHARGE II: Violation ot the 93rd 	Article ot war. 

Specification l: In that Private First Class Clinton v. 
Mertes, Company M, 184th Infantry, did, at Kyongsong,· 
Korea, _on or about 23 October 194S, with intent to do 
bodily harm, commit an assault upon Pedro Garza, by 
shooting him with a dangerous weapon, to wit, a pistol. 
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Specification 2: In that Private First Class Clinton v. 
Mertes, Company M, 184th Infantry, did, at Kyongsong, 

• 	 Korea, on or about 23 October 1945, with intent to do 
bodily harm, commit an assault upon Bonnie Valdez, by 
shooting him with a dangerous weapon, to wit, a pistol. 

Specification 3 i In that Private First Class Clinton V. 
Mertes, Company M, 184th Infantry, did at Kyongsong, 
Korea, on or about 23 October 1945 1 with intent to do 
bodily harm, comnit an assault upon Frank Costa, .Jr., 
by shooting him with a dangerous weapon, to wit, a 
pistol. · 

' 	 . 
He pleaded not guilty to, and was .found guilty of, all Charges and Spci
fications. He was sentenced to be hanged by the neck until dead. ill the 
members or the court present at the time or the voting concurred in the 
findings and the sent.ance. The reviewing authority approved the sent.ence 
and ronrarded the record ot trial .f'or action under Article or War 48• 

. 3. Erldenoe far the prosecution: Accused was a member of Company 14, 
184th Infantry, which was stationed at Kyongsong, Korea, on 23 October 1945 
(R. 6-7, 34-35). At ab>ut 1630 on that day he went. into a restaurant, 
labelled by accused "a joint,• at 25 Tai Ta Chung Street in Kyongsong 
(R. 28, 56; Pros. Exs. 1; 9). There he met a fellow member of .the same 
company-, Private First Class Albert B. Fuerst~ and three Korean girls, 
Sook Kyung, Kwan Kaeun and· Kim Chung Sook (R. 7; fros. Ex. 9). The girls 
told accused that they expected trouble from "some soldiers" and needed 
protection. Whan accused ani Fuerst subsequently le.ft the place they 
promised to return (Pros. Ex. 9). Accused had on his person a .45 caliber 
pistol which he had borrowed pl"eviously .from Technical Sergeant Glen 
Benefield of his company to use while serving as Corporal ot the Guard 
(R. 34-35J Pros. Ex. 9). 

Accused and Fuerst returned to the restaurant; about 1900, sat 
down at a table and ordered a drink (R. 7-8). Shortly thereafter Corporal 
Pedro E. Garza and •Bonnie Valdez,• both drunk, came in and were joined at 
their table by the Korean girls (R. 8, 14, 39, 43, 51J Pros. Ex• B). A. 
few minutes later Technician Fifth Grade Frank Gomes, Jr., and •costa" 
entered, sat down at another table am ordered rood (R. 14, 43-44). Ac
cording to Fuerst, Garza and Valdez began •raising hell~" "got.to treating 
the gl.rls pretty man,• and the girls tried to get array' (R. 15). Kon 
Kaeun and Kim Chung Sook, however, testified that Garza merely tried to 
dance with Sook Kyung, and as she was equally drunk, they' tell to the 
fioor (R. 39, 52). Gomes and Costa helped them to their teat and dusted 
orf thai.r clothes (R. 44, 52). ,Accused and Fuerst got up, came over to 
within three or tour feet of where the group was standing, arx:l accused 
said, •he didn't want any rough. stutt• (R. 8, 15, 44). 

Both accused and Garza were angry and "the boys• crowded around 
urging them to go out in the street and fight (R. 16). Garza pulled out 

' 	 '· 
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what was described by Fuerst as "a regular United States Army knife• 
and by Gomez as a npocket knife.," with an open blade (R. 9, 19, 44, 49). 
Holding it in his fist with his arm down at his side Garza advanced on 
accused (R. 9, 19-20). Fuerst hollered "knife" and accused took the 
pistol out of his pocket (R. 9, 18). Garza paused momentarily and then 
approached within two feet of accused who ordered him to drop the knif'e 
(R. 9., 45). Accused backed up toward the door (R. 40, 52, 53). It was 
a "double swinging door, full length," the left side of llhi.ch was latched, 
only the right being open (R. 31). 

The sequence of the ensuing action was given by Gomes as 
follows: 

"Q. 	 Tell us how close they came to each other before he 

started firing. 


A. 	 He advanced twice towards him. He stopped once when 
the accused pulled out the .45, am the accused told 
him to put the knife back in his pocket. 

Q. 	 How far was the man with the knife away? 
A.. 	 About half-way in between' me and you, sir (approximately 

one or two feet). 

Q. 	 Then what happened? 
A. 	 He kept on coming. . 

Q. 	 Alright, continue please. 
A. 	 It happened so quickly, the accused shot when he came 

up to him, but didn't hit him when he was inside the 
building. 

Q. 	 I want to know how close the;r came before the shooter 
started firing. 


A.. Within inches, sir. 


Q. 	 At that time, .the shooter had his back to the door, 
is that· correct? · 


.A.. Yes, sir. 


Q. Then what happened after they got close to each other? 
-A. The accused shot. 

Q. 	 How many times? 
A. 	 Three ti.Joos, I would say. (R. 45) 

* * * 
"Q. What did the shooter say to the man with the knife., 

was there an;y conversation between the two? 
·A. They were arguing back and .f'orth. He told the accused 

to mind his own business. 

-3
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Q. 	 As closely as you can remember., I want you to recall 
the conversation between the two? 

A. 	 All I can say is that the accused kept telling him to 
put the knife away. We dl.dn 1t think anything was 
going to happen, we just kept sitting at the table. (R. 46) 

. . * * * IIQ. 	 I want to go back and find out how tar away the man 
with the knife was from the shooter when the shooter· 
fired the first shot. I want you to tell the gourt, 
in your opinion, how far apart they were. 

A. 	 They just clinched together. The fellow with the knife 
1r&s going to stick him, and he shot.· 

Q. 	 How f'ar was the shooter from the open door when he made 
contact with the man with the knife? 


.A.. A.bout three or four feet, sir. 


Q. 	 Di.d you see the shooter go out the door? 
A. 	 They both went out together.• (R. 47) 

Kwan Kaeun1s version ot the shooting is as followsi 

11Q. 	 What happened as the soldier with the knife kept coming 
toward the other soldier? 

A. 	 When the GI who .has the daggar moving toward the man 
who has not daggar, _he who has not daggar, step backward 
and, but there was a ,.6iioveable screeBf, so he tried to 
get nay from the door, but theJ;ioveable screei/ is 
locked to him, ao he cannot m:,ve. This man is cannot 
:aw:>Ve., so one man llho has the daggar., gets· ~rer and 
nearer to him•. 

Q. 	 What happened then? 
.A,. 	 It seems to me he tried to get away: from the door, but 

he is stuck by the ,Lmoveable scree"ii}., so he drew the 
pistol. 

Q. 	 Then what happened? 
A. 	 He drawed out the pistol! 

Q. 	 'What did he do with the pistol? 
A,. 	 He drew out the pistol, the man-in the front o:t the 

particular man, they say somsthillg,_~t I do not umer
:,tand. Then I heard shots.• . (R. 40-41, S4-SS) 

Kim 	Chung Sook•s account paralleled that given by Kwan Kaeuna 

11Q. 	 What did he do at this time? 
A. 	 When he pulled out the knife, who stands at the middle o:t 

, the table, he frightens me. 

-4



Q. Did the man with the knife make any movements? 
A. 	 He moved to the man who has picked him up. 

Q. 	 What did the man do who was standing there? The man 
who was the object of the man holding the knife, what 
did he do? 

A. 	 I do not understand. 

Q. 	 There are two men, as I understand it. What did the 

other man do? 


A. 	 Th& man try to hold up the fighting.· 

Q. 	 Did he move in any direction? 
A. 	 .This man who }?_icked this man up tried to back up, ·wt 

there was a Lmoveable screei/ and stuck the door closed. 

Q. 	 What happened then? 
A. 	 Then this man tried to move back, and stuck by the 

{µioveable screei/., and finally it fell down. There was 
too many men trying to stop this fighting, and I could 
not see. 

Q. 	 Di.d you hear any shots? 
A. 	 I heard two shots. 

* • * 
"Q. Where was the shooter with relation to the front door? 
A. 	 There was a biovaable screei/ by open door, and he closed 

the door back against it. It seems to me, he made effort 
to get away from door. 11 · {R• .52-54)' 

When the firing ceased, Sook Kyung was ¥ng on the floor dead 
'Yd.th a bullet wound in her head (R. 10, 12, 21-22, 43; Pros. Exs. 21 ,3). 
Costa., who had fallen .when the. first shot was fired, also wa.s on the 
floor with a bullet in his head (R. 10, 45, 49-50). Everyone else fled 
from the building (R. 17). 

When the military polic~ arrived on the scene, they .found Garza. 
and Valdez ¥ng in the street, one about thirty feet and the other about 
fifty feet from the entrance to the restaurant (R. 2.3-24, .3.3; Pros. Exs. 
41 5). Trails of blood led from inside the· restaurant to where the men 
were found (R. .32). One soldier had one bullet 1VOund. in him and the other 
three bullet wounds (R. 26). An inspection of the building and the street 
in front revealed one bullet slug and two shell cases just inside the door 
and one bullet slug and three shell cases just outside the door, all of 
.45 caliber (R. 29-.30). 

After the shooting Fuerst joined accused outside in the street 
and was handed the pistol which Fuerst took back to their barracks (R. 10). 
Accused went to the Officer of the Day and reported the shooting (R. 25). 
Later that evening he ma.de a voluntary statement to investigators in which 
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he admitted the smoting. He could not say how many shots he fired but 

he thought that one shot was fired from just outside the door. He con

tended the shooting was done in self-defense (Fros. Ex. 9). 


4. No testimony was ottered by the defense. Accused, advised of' 

his rights as a 'Witness, elected to remain silent {R. 56). 


5. The Sped.f'ication of Charge I alleges that at Kyongsong, Korea, 
on 23 October 1945, accused, w.i.th malice aforethought, willfully , de
liberately, .feloniously, unlaw1'ully, and with premeditation., killed Miss 
Sook Kyung by shooting her with a pistol., in violation of Article of War 
92. Specifications 1 to 3 ot Charge II allege that at the same tiil)8 and 

place accused committed three separate assaults with intent, to do bodily 

harm by shooting with a dangerous weapon, to llit., a pistol., Pedro Garza., 

Bonnie Valdez, and Frank Costa, Jr., respectively., all in violation oi' 

Article of' War 93. · 


Accused is thus charged 1d.th the murder of Sook Kyung aJXl llith 
aggravated assaults on the other persons named. It is established that 
at the time and place alleged accused !ired several shots f'rom a pistol 
at.Corporal Pedro E. Garza. The shots killed Miss Sook~ and seriously 
wounded Garza, Bonnie Valdez and Frank Costa, Jr. . · 

Murder is defined as "the unlawful killing of a hunan being 

'With malioe a!orethought." By 11unlawf'ul" is meant "without legal justi 

fication or excuse." MCM, 1928, par. 148!., p. l.62. 


Defining the phrase "without legal justification or excuse,• . 

the l4anual !or Courts-Martial further provides: 


"A homicide * * * 'Which is done in· self-defense on 
a sudden a!f'ray., is excusable. * * * To excuse a killing 
on the ground of self-de.tense upon a sudden a!f'ray the 
killing must have been believed on reasonable grounds b7 
the person doing the killing to be necessary to save his 
lite or the lives of those whom he was then bound to pro
tect or to prevent great bodily harm to himself or them. 
The danger must be believed on reasonable -grounds to be 
imminent, and no necessity will exist until the person, 
ii' not in his own house, has retreated as tar as he safely 
can. To avail himself or the right of self-defense the 
person doing the killing must not have been the aggressor 
and intentionally provoked the difficulty; but if' after 
provoking the fight he withdraws in good taith and his 
adversary follows and renews the fight., the latter beco!IW3s 

·the aggressor." MCM.,· 1928, par. 148~., p. 163. , , 
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Under the facts of this case., it must be concluded that in 
returning to the restaurant_ on the invitation of the Korean girls, 
although he was armed w.i. th a pistol in anticipation o:t possible trouble., 
accused did not forfeit his right of'_ self-defense., nor thereby con
stitute himself' the aggressor in the ensuing clash with Garza. As 
stated by the Board ot Review in CM 235044, .Winters., 21 BR 265., 271: 

~* * * It is true that by mrely arming himself' and 

going to a place where deceased was likely to be, he 

Taccusai/ did not sacrifice his right of self-defense in 

case ot an unautoorized attack (Thompson v. ~., 155 

u. s. 271., Pao. v. Gonzales, 71 Cal. 569, 12 Pac. 783; 

Radford v. Comm., 5 s.w. 343 (Ky.).; ~ v. Evans, 124 

Mo. 397., 28 s."N. 8.; 11 Harv •.Law Rav. 58). As the court 

in.·the mM case remarked: 


1The fact that defendant expected an 
attack did not abate by one jot or tit:tle 
his ·right to arm himself in his own proper 
defense., nor go where he 1110uld after thus 
arming, so long as he did no overt act, or 
make no hostile demonstration t01f8.rd Fine 
(the deceased).'" 

There is nothing in accused I s actions in the restaurant llhich would make 
him the aggressor. His warning to Garza to stop the "rough stuff'" was 
ill5ufflcient provocation .for the Violent assault b;r Garza.· Under the · 
evidence, it is apparent that the latter •intentionally provoked the 
di£!1cultytt am was the aggressor throughout~ 

The right to take the li!'e of an aggressor in self-defense is 
qualified by various oom:1. tioM. The Winters case, supra, states: 

"Bllt before one may take the lite of his assailant, 

he must reasonablY believe that his life is in danger or 

that he is in danger of su.rtering great bodily harm, and 

he must also reasonabl.z believe that it is mcessary to 

kill to avert th:J da?€er (~ v • .!l.:..§.., 164 u. s • .388J 

~ v. ~., 88 Ill. 350; State v. Thompson., 9 Ion 

188; Wesley v. State, 37 Miss. 327; ~ v. ~. 25 

Fla. 517., 6 So. 482) • .Furthermore, he.must retreat it 

by so doing he may lessen tb:J' danger (16 Harv. Law Rav. 

567.; 12 Iowa Law Rev. 171; 18 A.L.R. 1279)." 
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Concerning the necessity to• retreat, the Board o! Ravi ew in 

CM 237641, Bracldns, 24 BR 71, 78, observed: . 


•This collllllOn law doctrine requires that a ~rson 
when attacked by another by llhatever means, except when in' 
bis own home, must give ground, or, as it' is o!ten stated 
•retreat to the wall,• it practicable, before taking the 
lite of an assailant. So long as a safe avenue is open 
to him he must retreat. The •wall• is to be presumed 
whenever retreat cannot be .f'urther continued without 
probable death, and llhen the only ,!PPB.rent means of escape 
is to attack the pursuer, though Lretrea'!J need mt be 
attempted when the attack is so fierce that the assail.ad, 
by retreating, will apparently expose himselt to death 
(Wharton•s Criminal Law, ·12th Edition, sec. 616).• 

lnlen tested by these rules, the conclusion is inescapable that arr:, 
reasonable man in the position of accused 110uid have believed, on 
reasonable grounds, that bis lite was jeopardized to such extent &8 
to require the taking of life to save bis own. It must. have been clear 
to accused as he retreated before Garza's steady advance that he could 
expect no quarter from Garza in bis drunken rage. Unless otherwise 
repelled, the knife which Garza clenched in bis fiat eventually must 
have found a resting place in accused's body. 'The testimony ot all the 
witnesses discloses a bona. fide attempt on accused's part to avoid 

· shooting Garza. It is uncontradicted that accused backed up step by 
step almost to·the door repeating his warning to Garza to drop the 

,knife. _Near the door he became entangled in a moveable screen render
. ing further flight difficult if not impossible. As graphically de
tailed by Kwan Kaeun, 11This man is cannot ioove, ~o one man who has 
the dagger, gets nearer and nearer to him." At t.his moment of imminent 
peril, accused was· compelled either to shoot Garza or to turn bis back 
and locate the door, his path to mi.ch had been blocked by the screen. 
As far as retreat wai- concerned, he had reached •the wall." In refu.si.Dg 
to turn his back to Garza and offer him an opportunity and an invitation 
to plunge bis knife in accused's back, he acted in a manner emineutl.7 
justified by the circumstances existing at that precise point.. The 
alternative course ot action might possibly have allowed accused to 
escape with bis lii'e. But as Justice Holmes said in Brown v. United 
States, 256 u. S~ .335, 65 L. ed. 961, ·41 s. ct. Rep. 501, 18 A.L.R. 
1276, a case involving the matter· ot defense with a pistol against a 
knife attacks. 

•Detached renection cannot be demanded in the 

presence of an uplifted knite. Therefore, in this 

court, at least,. it is not a condition o! immuni.t;r . 

that one in that situation should pause to consider 

whether· a reasonable man might not tbi:ck it possible 

to fly with safet;r, or to disable bis assailant rather 

than to kill him. Rowe v. United States, 164 u. s. 

546, 558, 41 L. ed. 547,551, 17 Sup. Ct. Rep. 172.• 
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Under a similar factual situation the Board of Review (NATO) held, 11Inasmuch 
as the beliefs of imminent danger and the necessity of tald.ng lite to save 
his own life existed in the mind of accused and were reasonably grounded 
the homicide was excusable in self-defense and was not unlawf'ul." Cl( NA.TO · 
550, Mitchell, 2 Bull. JAG 428. The evidence in the instant case requires 
the same conclusion. 

The shots .fired by accused in self-defense struck not only his 
assailant but also· three bystanders, killing one of them ard wou~ 
the other two. The principles governing such accidental shooting are re
capitulated in American Jurisprudence (Vol. 26, p. 179, sec. JS) as tollowsz 

"The fact that the homicidal act was directed 

against or intended to effect the death of one othel'.' 

than the person killed does not relieve the slayer of 

criml.nal responsibility * * * it is generally agreed 

that such a homicide partakes of the quality of the 

original act, so that the guilt of the perpetrator of 

the crime is exactly what it would have been, had the 

blow .fallen upon the intended victim instead of the 

bystander. Under this rule, the £act that the bystander 

was killed instead of the victim becomes immaterial, 

and the only question at issue is what 110uld have been 

the degree of guilt if the result intended had been ac
oomplished. The intent is transferred to the person · 

whose death has been caused, or, as sometimes expressed, 

the malice or intent .follows the bullet. The result is 

that the slayer must be held guilty of murder, manslaughter, 

or excusable or justifiable homicide, according to the 

attendant circumstances. ·* * * However, in cases where · 

the killing ot the person intended to be hit would have 

been excusable or justifiable, the rule may be somewhat 

modified by the care, or absence ot care, with 'Which one 

uercises his right of self-defense * * *• The law imposes 

upon all a d.ity of exercising a high degree of care in the 

wse of deadly weapons, and must hold one to· a strict ac

count it he uses such weapons so carelessly that needless 

injury is done to a bystander, although the one using the 

weapon is not exceeding his rights in doi?IJ ao. • (See 

cas~s collected in 18 J..L.R.,· PP• 927~29.) 


It is indisputable that the crowded condition o.f i;he ama.11 restaurant 
rendered the use of a .firearm hazardous and perilous in the extreme to 
all present. But this !act alone could not deprive accused ot hi• ri.iht 
of Hlt-defensa unless we are to reduce the right to pure legaliltio theory. 
The circumatanoea called forso!DI aot1.on on the part ot the byata.nder• tor 
their own sel.f-proteotion. Instead the record iMicatH that tbe7 reck
le111ly crowded around the disputants eTen urging them to fight. It 11 
dittioult to perceive in what manner accus.d could have ue;-.o:1.Hd care in 
.tiring hia pistol at such a tim. There is nothing to auggest that M .ti.Nd 
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otherwise than directly at Garza. It is vain to speculate whether Garza 
might have been stopped with fewer than the five shots which appear to 
have been £ired. The £act that he followed accused into the street and 
collapsed some distance away is fairly indicative of the contrary. We· 
are of the opinion that the evidence does not show that the firing was 
done wantonly or recklessly and that the accused's exercise of his right 
of self-defense did not exceed permissible limitations. The Board of 
Review concludes that the evideroe is legally insufficient to support the 
findings and the sentence. 

6. The record of trial shows that accused is about twenty-three 
years of age and that he was inducted at Spokane, Washington, 21 July 
1944. The Acting Star£ Judge Advoca ta in his review states that accused 
went overseas 10 January 1945, joined the 7th Ini'antry Di'Vision on l6 
April 19.45 and took part in the Okinawa campaign, in which he was twice 
110unded. H~ has the _Combat Infantry?Mns Badge, the Good Conduct Medal, 
and the Purple Heart 'With one cluster. · 

?. The court was legally constituted. For the reasons stated, the 
Board or Review holds that the record of trial is legally insuft'icient to 
support the findings of guilty an<;l the sentence. 

Judge Advocate 

Judge Advocate 

Judge Advocate 
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SPJGN-CM 310179 1st Ind. 

Hq, ASF, JAGO, Washington, D. C. 

TO: Commanding General, Headquarters 7th Infantry Division, APO ?, 


c/o Postmaster, San Francisco, California. · ·, 

l. In the case of Prl.vate First Class Clinton v. Mertes (39470590), 
Company M, 184th Infantry,· I concur in the foregoing holding of the Board 
of Review that the record of trial is legally insufficient to support 
the findings of guilty and the sentence, and for the reasons stated I, 
recommend t,}lat the .findings of guilty am the sentence be disapproved. · 
You are advised that the action of the Board of Review and the action ot 
The Judge Advocate General have been taken in accordance with the pro
visions of Article of War 5o½, and that under the .f\J.rther provisions or 
that Article and in accordance with the fourth note following the Article 
(Mell, 1928, p. 216), the record of' trial is returned for your action upon 
the findings and sentence, and for such further action as you may deem 
proper. 

2. , 't'.'hen copies of the published order in this case are forwarded 
to this office, together with the record o.f' trial, they should be ac
companied by the foregoing holding and this indorsement. For convenience 
of reference, please place the file number of the record in brackets at 
the end of the' published order, as follows: 

(CM 310179)~ 

.. --""--.J 
l Incl. THOMAS H. GREEN 

Record of trial. Major·General 
The Judge Advocate General 





i"iAR DEPAHTM.ENT 
In the Office of .The Judge Advocate Genera.I 

Washington 25, D. c. 

JAGK - CM 310193 

1,2 SEP 1946 
UN IT ED ST.ATES 	 ) AfiliY AIR :EORCES 


) FLYIUG TRAINING CQill;:ANI) 

v. 	 ) 

) Trial by G.C.M., convened at 

Private First Class GEORGE ) Ellington Field, Texas. 19 

H. i-_"EST (34991241), Squadron 	 ) February 1946. Dishonorable 
F, 	 2517th A.AF Base Unit. ) discharge and confinement for 


) life. Penitentiary. 


·-----------------------------REVIEi'f by the BOARD OF RBVIEW 
SILVBR.S, McAFEE and ACRROYD, Judge Advocates 

1. The Board of Review has examined the record of trial in the 

case of the soldier named above. 


2. The accused was tried upon the following Charge and Specifica

tion: 


CHA.RGEa Violation of the 92nd Article of War. 

Sp~cifica.tiona In that Private F'irst Class George tr. ·ivest, 
Squadron F, 2517th Army Air Forces Base Unit, did, at 
Houston, Texas, on or about 22 December 1945, with 
malice aforethought, willfully, deliberately, feloniously, 
unlawfully, and with premeditation kill one Ethel nest, 
a human being, by stabbing her with a knife. 

He pleaded not guilty to and was found guilty of the Charge and its Speci
fication. No evidence of any previous conviction was introduced. He was 

· sentenced to be dishonorably discharged the service, to forfeit all pay 
and. allo1vances due or to become due, and to be confined at hard labor, . 
at such place as the reviewing authority might direct, for the term of 
his natural life. The reviewing authority approved the sentence, desig
nated the "United States Penitentiary, Leavemvorth, :Kansas, or else
where as the Secretary of \Yar may direct" as the place of confinement, 
and forwarded the record of trial for action under Article of War 50ft. 

3. The Board of Review adopts the statement of the evidence and law 
contained in the Staff Judge Advocate's review. 

4. The court.was legally 'constituted and had jurisdiction over the 
accused and of the offense. No errors injuriously affecting the substan
·tia.l rights of the accused were committed during the trial. The Board of 



Review is of the opinion that the reoord of trie.l is legally sufficient 
to support the findings of guilty and the sentence. A sentence of death 
or imprisonment for life is lllandatory upon s.. con'Viction of e. violation 
of Article of War 92. Confinement in e. penitentiary is authorized by 
Article of War 42 for the offense of murder, recognized as a.n offense 
of a ci'Vil nature and so punishable by penitentie.ry confinement by seo- ' 
tions 273 and 275, Criminal Code of the United States (18 USC, 452,454), · 

Judge Advooa\ 
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WAR IEPARTMENT 
Army Service Eorces 

In tha Office o£ The Judge Advocate General (22S) 
Washington 25,~D. C • 

.) 

SPJGH - CM 310246 	 ,'-' fi 
APR 1948 

UNITED STATES 	 ) INFANTRY IBPLAOOIBNT TRAINING (EN'IER 
) 

v. 	 ) Trial by G.C.l~., convened at Fort 
) McClellan., Alabama, l March 1946. 

Private CHARLES R. SIMPSON ) Dishonorable.discharge and confine
(13214855)., Compa.ey B., 27th ) ment at hard labor for two (2) years. 
Training Battalion., 4th Training) southeastern Branch., Disciplinary 
Regiment. ) Barracks. 

HOLDING by the BOARD OF REVJEW' . 
TAPPY, S'IERN and TREVETP.AN, Judge Advocates. 

l. · The record of trial in the case o£ the above-named soldier has 
been examined by too Boa.rd of Feview. 

2. The accused was tried upon the following Charges and Spec~fications: 

CHARGE I: Violation of the 96th 	Article o£ War..
. . 

Specification l: In that Private Charles R. Simpson, Company B, · 
Twenty:..seventh Training Battalion, Fourth '!raining Regiment., 
Infantry Replacement Training Center, Fort McClellan,· Alabama, 
did., on or about 19 Tocember 1945 at Anniston, Alabama, wrong
fully attempt to take., steal., and carry away one automobile., 
1941 Ford Tudor Sedan, the property of Mrs. EdnaMcCartney., 
value of over fifty dollars ($50.00). . . 

Specification 2: In that * * *, did, at Fo.rt ·McClellan, Alabama.,. 
on or about 4 February 1946 assault Private Paul G. Thiry, 

. Company c., 10th Battalion, 4th Regiment; a sentinel in the 
execution of his duty, by wresting his carbine £ram him, by 
force and violence. · · 

CHA.."1.GE II: Violation of the 69th Article o£ war·. 

Specification l: In that * * *, having been duly placed in con
. finement in the Fourth. Regimental Guardhouse on or about 20 
December 1945, did., at Fort llcClellan, Alabama., on or about 
2.3 December 1945, escape from said confinement before he was 
set at liberty by proper authority. 

Specification 2: In that * * *, having been duly placed in con
finement .in the Post Stockade, Fort McClellan., Alabama., on or 
about 3 January 1946, did at Fort McClellan, Alabama, on or· 
about 4 February 1946 escape from said confinement before he 
was set at liberty by prope~authority. 
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CHARGE III: Violation of the 61st Article of War. 

Specification 1: In that***, did, without proper leave, ab
sent himself from his organization at Fort McClellan, Alabama 
from about 19 D3cember 1945 until about 20 D3cember 1945. 

Specification 2: In that * * *, did, without proper leave, ab
sent himself from his organization at Fort McClellan, Alabama 
from about 2.3 Iacember 1945 until about 26 December 1945. 

Accused pleaded not guilty to, and was found guilty of, all Specifications 
am Charges. · No evidence of previous convictions 'Was introduced. Accused 
was sentenced to dishonorable discharge, forfeiture of all pay anq allowances 
due or to becom:, due and confinement for two (2) years. Tm reviewing ·, 
authority approved tba sentence, designated the Southeastern Branch, United 
States Disciplinary Barracks, Camp Gordon, Georgia, or elsewhere as the 
Secretary of War might direct, as the place or confinement, and forwarded 
the record of trial pursuant to the provisions of Article of war 50-}• 

.3. The· evidence is legally sufficient to warrant the findings of 
guilty of Charge I and its Specification 2 and Charge II and its SIB cifi 

cation 2. For the reasons hereinafter shown, the findings of guilty of 

Specification 1 of Charge·I, or· Specification 1 of Charge II and of Cllarge 


III and both of its Specifications cannot be sustained.. 

4. At the inception of the tnal, the defense moved for a dismissal 
of "Charge I, Specification 1,·Charge II, Specification 1, Charge III, Speci
fication 1, Specification 2n~stating that accused had previously been tried 
by court-martial for·these offenses. 

. ·· · The evidence stipulated by the prosecution,· defense and the accused 
·(Def.Ex.A) shows that on 26 January 1946, accused was tried by Special Court
Martial convened at Fort McClellan, Alabama, for the offenses alleged in 
Specification 1 of Charge I, Specification 1 of Charge II and Specifications 
1 and 2 of Charge IlI and was found guilty thereof and sentenced to six · . 
months confinement and to forfeit thirty-three dollars ($JJ.OO) of his pay : 
per month for a like period. This sentence was ordered executed by the 
revievdng authority in Special Court-Martial Orders No. 35, Headquarters, 
4th Training Regiment, Infantry Replacement Training Center, Fort McClellan, 
Alabama, 1 February 1946. Toorea.fter by communication dated 7 February 
1946 from Headquarters, Infantry Replacement Training Center, the reviewing 
authority was advised that the Special Court-lJa.rtial had no jurisdiction 
to try accused sinre the signature of the accuser appeared on the Cha-rge 
Sheet as follows: "Earl H. Jordan, Jr. By R. M. Leach 1st Lt," artd was 
directed to promulgate a new Special Court-Martial Order vacating the 
findings and sentence. On 8 Febru?ry 1946 _the reviewing authority promul-· 
gated Special Court-Martial Orders No. 45 wherein it was recited that s~nce 
the special court-martial proceedings -were void, the findings and sentence 
'Were vacated and all rights, privileges and property of which accused had 
been deprived by virtue thereof mre restored. 
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The question before us is whether or not those special court-martial. 
proceedings -were void because the charge sheet was signed for the accuser 
by a person purporting to act as his agent. Although Article of War 70 
provides that Charges and Specifications nust be signed under oath by a per
son subject to military law, oovertheless, it is established by opinions 
of The Judge Advocate General that the failure of the accuser to sign or 
swear- to Charges is procedural only and does not affect tm jurisdiction at: 
the court or render the trial void, at least in the absence of timely ob
jection.raised by accused (CM 172002, Nickerson;· at 220625, Gentry; CM 288951, 
Burton). It does not appear from this record that the accused had objected 
to the trial by special court-martial upon Charges and Specifications not 
personally signed and -sworn to by the accuser. Accordingly, that trial was 
a valid trial. Since the reviewing authority had taken final action on the 
valid trial by promulgating his special court-martial order thereon, accused 
had been placed in·jeo~ardy and could not be tried a second time, without 
his consent, for these four offenses (MO,i, 1928, par. 68). '.l'hus, the 
findings of guilty of Specification 1 of Charge I, of Specific~tion 1 of 
Charge II and of Charge III and its Specifications 1 and 2 cannot be sus
tained. The record of trial is, however, legally sufficient to support the 
findings of guilty of Charge I and its Specification 2 and of·Charge II and 
its Specification 2 and leg~lly sufficient to support the sentence. 

Judge Advocate. 
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SPJGH - ·cu. 310~46~ 	 1st Ind. 

IQ ASF, JAGO, Vlashington, 25,· n.c. 
/ 

TO: 	 Commanding General, Infantry Replacement Training Center, Fort 
McClellan, Alabama. · 

. . 1. In the case of Private Charles R. Simpson (1.3214855), Company B, 
i?th Training Battalion, 4th Training Regiment, I concur in the holding b7 
the Board of Review and for the reasons stated therein recommend that the 
findings of guilty of Specification 1 of Charge I, of Specification 1 of 
Charge II arrl of Charge III and its Specifications be disapproved. Upon 
complianc~ with the foregoing recommendation you will, under the provisions 
of Article of War 50!, have authority to order execution of the. sentence. 

2. In view of the fact that the findings of guilty of four of the 
six Specifications involved are disapproved, it is suggested that consider-· 
ation be given to reducing the period of confinement to one (1) year. 

3•. When copies of .the published order in this case are forwarded to 
this office they should be accompanied by the foregoing holding and this · 

,indorsement. For convenience of ·reference and to facilitate attaching 
·. copies of the published order to the record in this case, please place· the 

file number of the record in brackets at the end of the published order, 
as follows: · · 

(CM 310246) 

• THOMAS H. GREEN 
THOMAS H. ~ 

. 1 Incl Major General 
· Record of Tr:! al The Judge Advocate General· 
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WAR DEPARTMENT 
·J.rmy Service Forces 

In the Office of The Judge Advocate General 
Washington 25, D. c. 

SPJGQ - CK 310278 

MAY 3 1946 
UNITE1> STATES ) SEVEi.'JTH UiUTED STATES ARMY 

) 
v. ) Trial'by G.C.M., convened at 

) Marburg, Ge~, 28 January
Private THOMAS J. DAUGHTRY ) 1946. Dishonorable discharge
(33044265), attached-unas ) (suspended) and·confinement 
signed 233d Reinforcement ) for five (5) years. Wurzburg
Company, 72d Reinforcement ) Disciplinary Training Center,
Battalion, 3rd Reinforcement) Wurzburg, Ge~. 
Depot. ) 

HOLDING by the BOARD OF REVIEW 

DANIELSON, BURNS end DAVIS, Judge Advocates 


l. The record of trial of the above named soldier, having been examined 
in the Office of The Judge Advocate General and there found legally insufficient, 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Specification,
\ ' 

CHARGEs Violation of the 61st Article of War. 

Specifications In that Private Thomas J. Daughtry, attach~d-unas
signed, 233rd Reinforcement Compaey, 72d Reinforcement Battalion, 
did without proper leave, absent himself from his organization 
at Marburg, Germany, from about 25 September 1945 to about 4 
January 1946. 

He pleaded not guilty to, and was found guilty of, the Charge and the Specifi 
cation. He was sentenced to be dishonorably discharged the service, to forfeit 
all pay and allowances due or to become due, and to be confined at hard labor, 
at such place as the reviewing authority may direct, for five years. The re
viewing authority approved the sentence, ordered it executed, but suspended the· 
execution of the dishonorable discharge until the soldier's release from con
finement, and designated the Vlurzburg Disciplinary Training Center, Wurzburg, 
Germany, as the place of' confinement. +he result of his trial was published 
in General Court-Martial Orders No. 53, Headquarters Seventh United States Array-, 
13 February 1946. 
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3. The pertinent evidence consists or an extract copy of the morning re
port of Detachment 72, Ground Force Reinforcement COllllD8.lld, ror28 September 
1945, evidencing a change in accused's status on25 September 1945 from duty 
to absent without leave (Pros. E.x. A, R 9), and a stipulatio.n reciting that 
accused was on 25 September 1945 and.28 September 1945, attached-unassigned 
to the 2JJd Reinforcement Comp~, 72d Reinforcement Battalion, also known as 

~Detachment 72, 	Ground Force Reinforcement Command, theu located at Marburg, 
German;r, and that he returned to military control on 4 January 1946 (Pros. Ex. 
B, R 9). In addition thereto, the following stipulation was received with 
reference to the preparation of the :morning reports or Detachment 72, · Ground 
Force Reinforcement Command (R 7)1 

•It is stipulated and agreed by and between the Trial Judge 
Advocate, the Accused and hia counsel, that the following is the 
regular course or business and the standard opera~ing procedure 
of Detachment 72; Ground Force Rein!orcement Command, followed 
with respect to absentees without leave in that Detachment and 
that this procedure is followed from day to day in Detachment 72.a · 
The first step in accounting for the personnel is the holding of 
formations. At reveille each morning, a roll call is made or all 
the personnel in the Detachment, broken down by companies. JJlY 
absentees from that'reveille roll call are reported to the compaey 
commander. Normall.T, a search is made or the area, immediatel.T 
following that report, in order to determine it someone bas over

. slept, or is ill in quarters and hasn I t shown up at reveille tor 
that reason. At various intervals during the dq in Detachment 
72, AWOL checks are made-that i.a, a roster ot these men who were 
missing from the morning reveille roll call is a.gain called out 
to the various companies, and a;rq man who was absent at reveille 
might make his presence known. Again at retreat, a compaey roll 
call or all personnel is ma.de. At the oonclusion of the dq1s 
business, the com~ clerk within the compaey makes up his morn
ing report for that compaey, or all the attached unassigned persQil
nel, on a worksheet, which is similar in form to a regular morning 
report form. All the personnel who entered into the com~, or 
departed trom the compail1' during that dq, are accounted £or by' re
marks, indicating that j:,hey had arrived pursuant to a certain 
authority, or had ~hipped pursuant to a certain authority-. Person
nel dropped to the hospital are accounted for on that worksheet, 
and men who are AWOL are entered thereon. The comp&.D1' commander 
then.signs the worksheet, and it is sent to Battalion Headquarters. 
The worksheets of the four companies, are then consolidated by' the 
Battalion morning report clerk. 81 consolidated is meant, the 
bringing together of the figures for the four companies. The indi
vidual remark• remain the same, and appear in the same manner on the 
Detachment 72 Jllorning report, aai they do on the oomp&.D1' worksheet. 

I 
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In the event the Batta.lion morning report clerk fails to enter on 
the consolidated report, on the proper day, the remark showing an 
absentee who was so reported, he.makes an as •of entr,yt on a subse

'quent day when the error is discovered. Otherwise stated, if 
through clerical error, the Battalion morning report clerk over
looks including in his consolidated report, an AWOL as of a particu~ 
lar date, he subsequent~ makes an entry on the morning report as 
of the date when the absence reported actua.l.zy occurred, after 
establishing the fact from the records in his possession. The De
tachment 72 morning report is then signed~ the Personnel Officer 
of Detachment 72 and is submitted to Depot Headquarters. '!'hat this 
procedure was followed in Detachment 72 from the date of.activation 
to date, and is known as the standard operating procedure in the 
Detachment.a 

It was further stipulated that if the officer who signed the morning report 
were called as a witness he would testify that he had no personal lmowledge 
of the facts recited in the entry thereon (R 8). 

4. The only question for determination raised by the record of trial is 
the competency of Prosecution's Exhibit A to establish the initial absence with
out leave. The evidence leaves no doubt that it was the record of an event
made in the regular course of business, and it was therefore, admissible by 
reason of the Federal "shop-book" statute (Act of 20·-.lune 1936, c. 640, I l; 
28 u.s.c., I 695; 49 Stat. 1561) (CM 312023, Schirmer). 

5. For the reasons stated the Board of Review holds that the record of 
trial is legallJ" sufficient to support the findings of guilty and the sentence. 

~:;!::a.A.!li::.L......1-ir_..i1-~~!:::::::~c;::::::,__, Judge Advocate 

~~~~....!J:'.-.J:!..~:d.4.~~---' Judge Advocate 

~ ){, . · ~ , Judge Advocate _....,____________. 

1st Ind 

TOt The Judge Advocate General 

For his information. 

.L&5TER A DANIELSON 
Major, JAGD 
Chairman, Board of Review No. 4 
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WAR DEPARMNT : : ·~ fl~)";,/ Ht :r.1t,1c:~i 
In the Office of The Judge Advocate Oenerat"··--~·:~). 

Washington, D.c. 

JUN 2 7 1946. 
JAGN-CM 310327 

SEVENTH SERVICE COl4MAND 
UNI.TED STATES ) Aru.1Y SERVICE FORCES 

v. 	 ~ Trial by G.C.M., convened at 
) Fort Leavenworth, Kansas, 

Private THEOPHIL J. LEONHARD ) 9, 10, 11., 12, 14., and 15 
(38034443), Company A, l80oth ) Ja.puary 1946. Dishonorable 
Engineer General Service . ) discharge and confinement at 
Battalion, then the 62oth ) hard labor for the term of his 
Engineer General Service Company-. ) natural life. Pen:1.ten'tiary• 

.... 
HQLDING by the BOARD OF REVIEW' 

BAUGHN, O'CONNOR and O'HARA, Judge Advocates 
...,,____,___ 

l. The Board of ReView has examined the record o! trial in the 
case o! the soldier named above. 

2. Accused was tried upon the following Charges and Specifications 1 

CHARGE I I Violation ot the 81st Article of' War. 

Specification l: In that Private Theophil .i. Leonhard, 
· · 	 Company A, 1800th Engineer Service Battalion, 


then the p20th Engineer General Sernce Company, 

did, at Camp Hale, Colorado, on or about l February 

1944, knowi:cglr~attempt to relieve the enemy with 

information ~sbing and delivering to one 

Private F.1.rst Class Dale Maple, Company A, 1800th 

Engineer General Sernce Battalion, then the 620th 

.Engineer General Service Company, a list of articles 

needed to travel in Mexico, information as to the 

most conven:1.ent place to purchase a revolver, and 

information as to the place in Mexico where contaet 

'With an alleged agent ot the German Reich could be 


· made, the said Leonhard ·then knowing that the said 
Yaple planned and intended to use said information 
in wrongi'ul.ly assisting German Prisoners o:t War, 
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members of the enemy's forces., viz, the Army 

of the German Reich, then at war 'With the · 

United States of America., in a proposed flight 

from the custody and jurisdiction of the United 

States of America. 


Soocification 2: . In that Private Theophil J. Leon.hard, 
.. Company A, 1800th Engineer Service Battalion, 

then the 62oth Engineer General Service Company, 
in conjunction with Private First Class Friedrich 
w. Siering., Company A, 1800th Engineer General 
Service Battalion, then the 620th Engineer 
General Service Company, did, enroute from Camp 
Hale, Colorado, to Eagle, Colorado, and at 
Eagle, Colorado, on or about 31 December 1943, 
to 2 January 19.44, both dates inclusive, know
ingly harbor and protect Unterotfizier Erhard 
Schldchtenberg., Side Camp No. l, Prisoner or 
War Camp, Trinidad., Colorado, located at Camp 
Hale, Colorado, a person whom he., the said 
Private Theophil J. Leonhard, then knew to be 
an escaped Prisoner or War, and a member of the 
enemy forces, viz, the Army or the German Reich, 
then at war with the United States of .America, 
by procuring and providing articles of American 
uniform, transports tion, food, drink and lodging 
for the said Unteroffizier Erhard Schwichtenberg., 
all being or some value but of an imdete:nnined 
and unknown value. 

Specification 3: In that Private Theophil J. Isonhard, 
Company A, 1800th Engineer General Service Company., 
then the 620th Engineer General Service Company, 
did, at Camp Hale, Colorado., on or about 5 February 
1944, knowingly hold correspondence w.i.th the enemy 
bywriting,and causing to be delivered a letter in 
the German language to one Unteroffizier Erhard 
Schwichtenberg, a German Prisoner or War, a member 
of the enemy forces, viz., the Army or the German 

. Reich., then at war with the United States of .America., 
then lmowing that said Untero.ffizier Erhard Schwichtenberg 
planned to escape from confinement and to proceed to 
Germany., a part of which said letter in English trans
lation., was in WC?rds and figures as follows., to-witi 
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"Coutless tine you have put your life at stake 
for Germany. Believe me, when the hour comes 
I shall without doubt gladly give my life for 
Germany. I don't want to live without Germany
but Germany alone must live, must be free and 
powerful, so that someday our people will live 
and act in freedom in a larger, more powerful 
and united Reich. Every sacrifice, is worthy 
of that time. 

That's why I remain, friends. I will further 
be leader of the boys, that are ready to stake 
all for Germany. And when you return to the native 
country (home) please dear friends, tell the au
thorities, especially the intelligence service 
about the things I mentioned-It's especially 
important in case I won't be able to communicate 
with Germany in the next weeks. If the German 
agents will get in contact with me, everything 
will be possible. 

So please tell my story, also tell my plans 
to the authorities in Berlin and the Gestapo. 
They could find out who I am - E. Erhr von 
Spiegel, lately German consul in New Orleans, 
Louisiana, and Doctor Ernst Vlendlerlast German 
Minister in La Paz, Bolivia, know me well. Also 
my name is known to the VDA-where I have cor
responded with Veemekahl (?). Doctor Gerhard 
Wiens, lately Lt. Wiens, of the medium artillery 
and Saks of the ministry, Wiens in the Treasury 
Department, knovr me also well and so does a co
worker of mine Doctor Neumann., who lived in 
Houston, Texas and has returned to Germany 19.38. 
Remember these names or make a note of them. 
These people could-" 

and which· communication and the contents thereof., he, the said 
Ieonhard, intended to reach the enemy. 

CHARGE II: Violation of the 96th Article of War. 

Specification l: In that Private Theophil J. Ieonhard, 
Company A,.1800th Engineer Service Battalion, 
then the 620th Engineer General Service Company, 
did, at Camp Hale., Colorado, on or about 5 
February 1944, knowingly attempt to give intelli
gence to the enemy by writing and causing to be 
delivered a letter in the German language to one 
Unteroffizier Erhard Schwichtenberg, a German 
Prisoner of War, a member of the enemy forces, 
viz, the Army of the German Reich, then at. War 
'Wi.th the United States of America, then knowing 

3 



(2.36) 

that the said Unteroffizier Erhard Schmchtenberg 
planned to escape f'rom confinement and to proceed 
to Germany, a part of 'Which said letter in English 
translation, was in words and figures as follows, 
to-wit: 

(Letter identical with that set out in Specif'ication 3 
of Charge I.) 

and which communication and the contents thereof, he., the said 
Leonhard, intended to reach the enemy. 

Specification 2: · In that Private Theophil J. Leonhard, 
Company A, 1800th Engineer Service Battalion, then 
the 620th Engineer General Service Company., aid., 
at Camp Hale., Colorado, on or about 5 February 1944., 
for the purpose of aiding the Gennan Government to 
the detriment of the United States of America., wrong
fully attempt to make contact with authorities of 
the German Reich, an enemy of, and then in, a state 

.of war with the United States of America, by pre-· 
paring in the German language and by causing to be 
delivered to.one Unteroffizier Erhard Schwichtenberg, 
a German Prisoner of War., then in military confine
ment and in the custody and under the jurisdiction of 
the United States of .America, and a member of the A:rmy 
of the said Germ.an Reich., a letter, a part of 'Which 
said letter in English translation was in words and 
figures as follows, to-wit: 

(Letter identical with that set out in Specification 3 
of Charge I.) 

then knowing that the said Schwichtenberg intended to escape 
from confinement, flee f'rom the custody and jurisdiction of 
the United States of America., and to proceed to Germany. 

CHARGE III: Violation of the 59th Article of War. 

Specification: In that Private Theophil J. Leonhard., 
Company A, 1800th Engineer General Service Battalion,· 
then the 62oth Engineer General Service Company., did., 
at Camp Hale., Colorado., on or about l February 1944, 
by knowingly furnishing one Private First Class Dale 
Maple, Company A, 1800th Engineer General Service 
Battalion, then the 620th Engineer General Service 
Company, information, viz, a list of articles needed 
to travel across northern Mexico., the most convenient 
place to purchase a revolver, and the place in Mexico . .. 
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where contact with an alleged agent of the German 
Reich could be made, knowingly assist the said 
Maple to desert the service of the United States 
at Camp Hale, Colorado, on or about 15 February 
1944. 

After he pleaded the Statute of Limitations to Specification 2 of Charge I 
and the plea was overruled, he pleaded not guilty to, and was found guilty 
of, all Charges and Specifications •. Evidence was introduced of one previous 
conviction by a special court-nartial for failure to obey the lawful order 
of a commanding officer, in violation of Article of War 96. He was sentenced 
to be dishonorably discharged the service,·to forfeit all pay and allowances 
due or to become due, and to be confined at hard labor, at such place•as the 
reviewing authority might direct, for the term of his natural life. The re
viewing authority approved the sentence., designated the United States Peni
tentiary, I.eavenworth., Kansas, as the place of confinement., and forwarded the 
record of trial for action under Article of War 5~. 

(This is one of the cases arising out of the activities of certain 
allegedly dissident, pro-German members of the Army at Camp Hale, Colorado, 
early in 1944. Cf. CM 257165., Maple, 37 BR 47; CM 260393, Kissman, CM 285509, 
Siering.) 

3. Plea of Statute of .Limitations: Specification 2 of Charge I 
alleged that accused lmowingly harbored and protected an escaped German 
prisoner of war, Unteroffizier Erhard Schwichtenberg, by furnishing h:un 
with clothing., transportation, food, and drink from on or about 31 December 
1943 to 2 January 1944. Accused was arraigned on this Specification on 
9 January 1946 and seasonably interposed the defense of the Statute of 
Limitations (R. S). 

Article of 1':ar 39 provides that: 

. "Except for desertion committed in time of war, or for 

mutiny or murder, no person subject to military law shall 

be liable to be tried or punished by a court-martial for · 

any crime or offense committed more than two years before the 

arraignment of such person: Provided, That for desertion 

in time of peace or for any crime or offense punishable 

under articles ninety-three and ninety-four of this code 

the period of limitations upon trial and punishment by 

court-martial shall be three years: Provided further, 

That the period of any absence of the accused from the 

jurisdiction of the United States, and also any period 

during which by reason of some manifest impediment the 

accused shall not have been amenable to military justice,· 

shall be excluded in computing the aforesaid periods of' 

limitation: .And provided further, That this article shall 
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not have the effect to authorize the trial or punish

ment for any crime or offense barred by the provisions 

of existing law. n 


Since on the face of the record it is shown that the statutory period has 
run., and since accused pleaded the statute in bar of tr:i,al., it devolved 
upon the prosecution to prove that the case was excepted from the operation 
of the statute., either because accused was absent from the jurisdiction of 
the United States or because "some manifest. impediment'" existed which pre
cluded the Government from arraigning him. CM 149051; CM 150340; CM 150341; 
CM 154086; Dig. Op. JAG; 1912-40., sec. 396 (3). 

It is obvious from the record that accused was at all critical 
times physically present within the territorial limits of the United States 
and., toorefore., the prosecution rightly did not attempt to bring the case 
w.i,thin that proviso of the statute. CM 212634., Bergdoll., 10 BR 249. Rather., 
they maintained that certain proceedings 'Which accused took in the Federal 
_courts of the United States., seeking the issuance of a writ of habeas corpus., 
created a "manifest impediment" to his arraignment. 

Although the prosecution introduced no evidence to sustain its 
contention., the following facts are either conceded or are contained in 
sources which it is within our power to examine. The charges., dated 25 
April 1944, were refeITed to trial on 26 May 19~ by the Commanding General., 
Seventh Service Command., and were served on accused on 2? May 1944. On 
10 June '1944., accused filed a petiti.on in the Di.strict Court of the United 
States for the Di strict of Kansas., for a writ of habeas corpus against 
William s. Eley, Colonel., Infantry Commandant., United States Disciplinary 
Barracks., Fort Leavenworth., Kansas. In his petition, accused alleged that 
he was a German citizen and that as a enemy alien he was not a proper person 
to be retained in the United States Army. A motion to dismiss the application 
for a writ was sustained and., upon appeal by accused., the Circuit Court o£ 
Appeals., Tenth Circuit., on 16 October 1945, affirn.ed the decision of the· 
trial court. Leormrd v. Eley, 151 F •. 2d 409. The opinion of the appellate 
court recites that Leonhard is in the custody of the Colonel Eley. 

The tenn "manifest impediment," as used in .Article of War .39., 
has been defined by the Board of Review., the Attorney General and .the courts. 
The Federal court bas said that manifest impediment~., 

· ·nare such impediments only as· operate to prevent the 
military court from exercising its jurisdiction over 
him; as, for instance., his being continuously a 
prisoner in the hands of the enemy., or his being im
prisoned under sentence of a civil court for crime, 
and ~he like." In re Davison (4 F. 50?),. . , 

The Attorney General has said that the impediment intended by the 
statute is an impediment "simil.r in kind to absence," one which "renders 
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it impossible for a prosecution to take place" (14 Op. Atty. Gen. 52) or 
one derived from a "physical inability" to bring the party charged to trial. 
14 Op. Atty. Gen. 265, 267. 

A similar interpretation has been placed on these words by the 
Board of Review. Thus, confinement in a United States Naval Prison is not 
a "manifest impediment" since, during the period of confinement, accused was 
under the control and jurisdiction of the United States. CM 177524, Dig. Op. 
JAG, 1912-40, sec. 396 (3). Similarly, isolation in a military hospital 
does not toll the statute. CM 197643, Smith, 3 BR 143. 

There remains but to apply these principles to the question raised 
by this case. That question is whether the mere filing of a petition for a 
writ of habeas corpus by a soldier against whom charges are pending consti- . 
tutes such a "manifest impediment" to his arraignment that the statute of. 
limitations is thereby tolled. In this connection, it should be pointed out 
that there is no evidence that the court-martial proceedings were stayed by 
the Federal court. Indeed, it seems that accused, in his petition, did not 
specifically raise the issue of his confinement while awaiting tr:!.al. Doubtless 
the filing of the petition was to a large extent motivated by his impending 
trial, but so far as the record is concerned accused was concerned with larger 
issues which, to be sure, if they were resolved in bis favor, would have pro
tected him from court-mat'tial, but issues which did not at all advise the 
court of his prospective trial. 

We are of the opinion that the question must be answered in the 
negative, that is, that the mere filing of a petition for a writ of habeas 
corpus did not create a manifest impediment to ·accused's aITaignment. 

We assume, without deciding, that if the writ had issued, return 
made thereon, and the. body of accused produced in court, he would then be in 
the custody of the court ~d his arraignment before a military tribunal 
impossible (Barth v. Clise, 12 Wall. 400; 20 L. ed. 393; Stallings v. Splain, 
253 U.S. 339; 40 s. Ct. 537; 64 L. ed. 940), although even this assumption 
may possibly be questioned, since he would be under the control of the 
sovereignty which urges the impossibility of arraigning him. CM 177524, 
Dig. Op. JAG, 1912-40, sec. 396 (3). 

However, that is not the invariable procedure followed in disposing 
of petitions for writs of habeas corpus. 

"The court, or justice, or judge to whom such ap

plication is made shall forthwith award a writ of habeas 

corp_us, unless it appears from the petition itself that 

the party is not entitled thereto ••••n 28 u.s.c.A., 

sec. 455. 
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The sununa.ry procedure of refusing to issue the writ because of a 
failure to state a cause of action is frequently followed (Ex parte Quirin, 
317 US l;· 63 s. Ct. l; 87 L. ed 3; Harrison v. King, 111 F.""7 420), particu
larly in the Federal District Court of Kansas - where accused filed his 

· petition - because of the many petitions brought by the inmates of the 
Federal penitentiary located therein. Murdock v. Pollock, 229 F. 392. 

It is clear from the report of this case in the Circuit Court of 
Appeals that this procedure was followed in disposing of accused's petition. 
It is there stated that the trial court sustained a motion to dismiss the 
application for the writ. The writ, accordingly, was never issued. The 
respondent was not required to produce accused and justify his detention. 
The court conciuded merely from the face of the petition that accused was 
not entitled to the relief he sought and refused to pro·ceed further. We 
thus have nothing more than an application for a writ of habeas corpus by 
accused lli.th its subsequent summary denial and we fail to see how the filing 
and pendency of the application created a 11manifest impediment" to accused's 
arraignment. · 

Nor was the situation altered by accused's appeal. 

"The appeals allowed by section 463 of this title 
shall be taken on such terms, and under such regulations 
and orders, as well for the custody and appearance of 
the person alleged to be in prison or confined or restrained 
of his liberty * * * as may be prescribed by the Supreme 
Court, or, in default thereof by the court or judge hear
ing the case.n 28 u.s.c.A., sec. 464. · 

Rule 45. of tm Supreme Court provides: 

"(l) Pending review of a decision refusing a 

writ of habeas corpus,, the custody of the prisoner . 

shall not be disturbed~" 28 u.s.c.A. following sec. 

354. 


Since accused was in the custody of the military authorities wmn 
the application for the writ was .denied, he remained in their custody during 
the pendency of his appeal. This is clear from the opeping statement of the 
opinion of the Circuit Court: · 

"Leonhard, hereinafter called the petitioner, 

is in custody of ,:111liam s. Eley, Commandant of the 

United States Disciplinary BaITacks, Fort Leavenworth, 

Kansas.n 


The trial judge advocate .in his argument to the court relied on 

6 Op. Atty. Gen. 506 as authority for the proposition that the rumrl,.ng of 
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the statute had been tolled. In that case competent orders, dated 10 April 
1840, directed that accused officer be tried for a charge grol'ling out of an 
assault on, with the subsequent death of, an enlisted man. On 30 April 1840, 
accused pleaded in bar of trial the fact that he then faced trial in a Florida 
court on an indictment growil_lg out of the sama incident. The court over
ruled the plea but the reviewing authority susperxl.ed the proceedings to await 
the result of the civil trial. On 20 October 1841, accused was acquitted by 
the Florida court and on 2 March 1842 he was ordered tried by court-martial. 
On 10 May 1842, the court reconvened and accused interposed the plea of the 
Statute of Limitations. The plea was overruled and the Attorney General, in 
approving the court's action, said: 

"The suspension of the proceedings, because of the 

pending indictme~t before the court of Florida, and the 

respect so paid to the civil magistrate and civil proceed

ings, were in my opinion justified by the thirty-third 

article of the rules and articles for the government of 

the Army; as also by precedents, and a just principle 

that the mill tary authority should respect and await on 

instituted proceedings of the civil authority in cases 

when :they have concurrent jurisdiction • • • • 11 


To the extent that this.decision is the result of the particular 
wording of the Statute of Limitations then in force, as applied to the 
peculiar facts of that case, we have no quarrel with it. To the extent that 
it seeks to introduce into the problem of considering whether the statute 
has run some vague principle of courtesy, it is sufficient to say that it is 
opposed to the whole current of opinion since, even in the Office of The 
Attorney General, and, accordingly, we must decline to follow it. That cur
rent of opinion is well summarized in CM 197643, Smith, 3 BR 143, where it 
was said: 

1'We uni ie in the view that no manifest impediment to 
the arraignment of an accused can exist during a period 

-in which the accused is under the actual physical juris

diction and control of the .Anny." 


The trial judge advocate also-urged that the plea be overruled 
on the grounds that in December he agreed with the defense counsel to try 
the case after .l January 1946. He then introduced into evidence a stipulation 
entered into by and between the prosecution, defense, and accused, on 7 
January 1946, wherein it was agreed that •this case stipulated for trial on 
7 January 1946 shall be continued, upon the request of the accused for 
additional time in which to perfect his defense, and shall come on for trial 
9 January 194611 (R. 9; Pros~ .Ex. l). 
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We need not consider what would be the effect of a request by· 

accused, made while the statute had not run, to postpone trial until after 

it had, because there is no evidence that the postponement in December was 

not agreed upon for reasons of mutual convenience to both sides. There 

certainly is no suggestion in the record that it .was requested by accused 

for the sole purpose of eventually avoiding trial on this Specification. 

In these circumstances we can only say that the Goverrunent must suffer the 

consequences of the delay, which in this case take the form of an inability 

to prosecute accused for the offense to which he has pleaded the statute as 


· a bar. 

For the foregoing reasons, then, we think the law member erred in 

overruling accused's plea in bar. 


4. Evidence for the prosecution: Accused, Private Paul A. Kissman, 
frivate First Class Friedrick w. Siering and Private First Class Dale Maple 
were members of the 620th Engineer General Service Company; -wirl.c:i in December 
1943 was transferred from Fort Meade, South Dakota to Camp Hale, Colorado 
(R. 34, 74, 75, 76, 98; Pros. Ex. 12). This company was composed of men whose 
loyalty to the United States was for one reason or another suspected arrl who 
were treated accordingly (R. 34, 35, 98; Pros. Ex. 12). This treatment in ·. 
turn provoked resentment on the part of those who were subjected to it and 
was a general topic of conversation in the unit (R. 81). There was a German 
prisoner of war compound located at Camp Hale and members of the 620th were 
thrown into contact with the prisoners during the course of the day's work 
(R. 36). Accused bec~a acquainted with a German prisoner, Untarof'fizier 
Erhard Schwichtanberg and, together with Siering, made arrangements, at 

· Schwichtanberg 1 s request, to take him out of camp over New Year's Eva 
(R. 97; Pros. Ex. 9). Accordingly, on the evening of'31 December 1943, 
Siering pit:ked up Schwichtanberg, who was waiting for him ori a bridge out
side the compound, accused and Siering 's wife, and drove to Eagle, Colorado 
where accused engaged a room for Schwichtenbarg (R. 37, 38, 97; Pros. Ex. 9). 
Schvdchtenberg stayed at a hotel alone that night, Siering, his wife, and 
accused returning to Camp Hale. ·The next day these three rejoined him and 
spent the night at the same hotel. All returned to Camp Hale on 2 January 
1944 (R~ 39-45). Accused furnished Schwichtenberg with a United States Anny 
blouse and overcoat for the trip (R. 98; Pros. Ex. 12), and paid for his 
meals and room (R. 97; Pros. Ex. 9). 

In the latter part of Jmuary or the first of February, Kissman · 

had a conversation with Maple in the presence of accused, with reference to 

a proposed trip to Tonver by Kissman (R. 77). Maple and accused were well 


_}mown to each other, having shared an apartment when the 620th was stationed 
at Fort Meade, South Tokota (R. 84). Maple gave Kissman money and a list of 
articles to purchase. There was some conversation about the cost of the items 
and the place where they could be procured. Some of the articles mentioned 
were a compass, clothing, a "sextant" (sic), and a gun. Accused did not 
participate in the conversation (R. 77, 78). On the morning of 15 February 
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1944 accused, Ki ssman and Maple had another conversation, the contents of 

which are not disclosed by the record (R. 79) •. 


It was stipulated by and between the prosecution, the defense, 
and the accused that Private First Class Dale Maple, Company A, l8ooth 
Engineer Service Battalion, then the 620th Engineer General Sertice Company, 
deserted the service of the United States on ]5 February 1944 at Camp Hale, 
Colorado, and did remain absent in desertion until apprehended at Palomas, 

. Chihuahua, Mexico, on or about 18 February 1944 (R. 14). 

On 19 February 1944, Maple, Erhard Schwichtenberg, and another 
German pri sonar, Heinreich Ki'.d.lius, were taken into custody by agents of 
the Federal Bureau of Investigation, at Coll.Ullbus, New Mexico. Schwichtenberg. 
had in his possession an unsigned., umated letter, written in Gennan., and a 
compass was found on one of the group (R. 88-91, 93; Pros. Ex:. 7). ' 
Schwichtenberg admitted _that he attempted to escape to Mexico in January or 
February 1944 (R. 61). 

Accused made four extra-judicial statements, all of which were 
- properly admitted in evidence.· He said that he came to the United States 

in 1923 when he was nine years of age., settling in Texas. He attended 
college and university there. As ha matured he became cbnscious of two . 
emotional allegiances., one for Gennany and the other for the United States. 
VJhen Hitler became chief of the Gennan sta~e., accused was delighted because 
he thought it would mean the resurgence of Germany as a world power. He 
openly defended the Govern government against criticism., although at the 
same tilll3 he was unsympathetic toward any movement whose objective was to 
place 11a Hitler" at the head of the United States Government. He knew the 
German counsul at New Orleans., Von Spiegel., and his predecessor., Ernst 
Y{endler., but was never employed by them to do any propaganda work for the 
Reich. Despite the fact that he had a high draft number; that he had reached 
an age at which., under the then existing regulations., he could reasonably 
expect deferment; and that he had to interrui;t his scholastic pursuits; he 
volunteered for., and was inducted into, the Army, on 2 October 1941 (the 
charge sheet says 30 September 1941). A few days later ha tried to enlist 
in the Regular Army but. was rejected because he was not.a citizen. Eventually., 
he was assigned to the 40th .Division and remained Yd.th it until August 1942. · 
During this period, he filed an application for naturalization and, as a 
result of orders, also filed an application for a position as an investigator 
in the Provost Marshal's Office. In August 1942, he was suddenly., without 
any warning., transferred from the 40th Di.vision to too 68th Evacuation 
Hospital., ostensibly because ha was a noncitizen. On investigating the dis
position of his application for citizenship, he was informed that it had been 
lost and he submitted another application. Within a relatively short time, 
however, he was transferred on orders of The Adjutant General to the "620th, 11 

then located at Fort Meade., South Dakota. On arriving there, he soon learned 
that he and the other members of too 620th were in a msemi-honorable in
terrunent camp" or an "alien concentration camp," although no explanation was 
forthcoming as to the reason why he had been transferred there. The members 

• 
ll 



(244) 


of the· organization were hostilely received, and required to perform menial 
work. He was convinced that these discriminations were designed to provoke 
resistance with its consequent severe punishment. The result was that the 
German and Italian members agreed among themselves to stand together and 
so far as possible prevent individual punishments. About this time, ac
cused learned that his application for naturalization had been denied ani 
he concluded that he owed no further allegiance to the United States Govern
ment (R. 98; Pros. Ex. 12). 

When Dale Maple joined too company in the spring of 1943, accused 
became a close friend of his (R. 96; Pros. Ex. 6; R. 98; Pros. Ex. 12). 
Maple had grandiose ideas involving sabotage, insurrection and resistance 
to the authorities. Accused regarded these ideas as ridicu:).ous. Early 
in January 1944, however, after the unit had been transferred to Camp Hale, 
Maple broached the idea of deserting with some escaped Gennan prisoners. 
He made inquiries of accused as to the territory near the Mexican border, 
the conditions in Central America, and expressed the hope that he could get 
to Germany. Accused had long plamed an archeological tour in Mexico and 
at 1/..aple 1 s request furnished him with a list of equipment for traveling in 
Mexico. This equipment included, among other things, a compass, hunting 
knife, mosquito net, and a .22 calibre rifle. Accused advised Maple that 
he could probably procure the last item in a hock shop in Den'Ver. Tlbile 
Maple expected accused to join him in his planned desertion, accused, al 
though the idea appealed to him, never gave it serious consideration for two 
r·easons: F.i.rst, he believed that there was little chance of ultimte success. 
,Secondly, he wanted to make representations to the German government through 
the Swiss legation to the effect that German citizens were being held in the 
United States Army against their 'Will, in the hope that a settlement might 
be effected between the two goverrmients (R. 96; Pros. Ex. 8; R. 98; Pros. 
Ex. 12). . ' 

As the escape plans matured, Maple and Scmdchtenberg became cool 
· toward accused because of his apparent lack of enthusiasm for the scheme. 

Anxious that Schwichtenberg bring good reports 0£ him to Germany in the un
likely event that he succeeded in escaping, accused wrote him a letter in . 
which he stated that he was remaining behind as loader of the Germans in the 
11620th.u Accused decided that his. loyalty and alleeiance belonged to the 
Reich and to convince the German authorities of this, he included a state
ment that he was at the disposal of the German intelligence service and re- . 
quested that their agents communicate with him,(R. 96; Pros. Ex. 6; R. 98; 
Pros\ 12). He admitted that i£, in response to the letter, he had been called 
upon to become involved in sabotage or espionage, he would have complied 
(R. 97; Rros. Ex. 11). He "stood willing to perfonn the duties of a German 

whatever they may be 11 (R. 98; Pros. Ex. 12). To identify himself, he in

cluded _in the letter the names of two German consuls and some people in 

Germany (R. 98; Pros. Ex. 12). 
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.. On 13 February 1944, Maple told accused that he bad purchased 

a car. Accused had no doubt in his own mind that Maple intended to use the 

car in deserting•. About 0800 hours, 15 February, Maple said to accused, 

1r{iell, this is it. 11 He gave accused a silver identification bracelet to 

keep as a remembrance of him and accompanied him to the dump where they 

worked. En route, he speculated on how the prisoners were to escape. Ac

cused last saw him about 0930 hours on that day (R. 96; Pros. Ex. 6). 


It was stipulated by and between the prosecution, defense and 

accused (R. 97; Pros. Ex. 10) that Prosecution• s Exhibit l3 (R. 98) was an 

accurate and fair translation of the letter which he had written to 

Schwichtenberg. This translation is identical with that set out in 'the 

Specifications. Accused also admitted as much in one of his extra-judicial 

statements (R. 97; Pros. Ex. 11). Similarly, he stipulated that Prose

cution's Exhibits 14 and 15 (R. 98) were in his own hanc'writing. In his 

extra-judicial statement, he adr.i.tted that these exhibits were in his hand

~Ti ting and that they referred to items which Maple asked him to get. 

(R. 97; Fros. Ex. 10). 


5. Evidence for the defense: Accused, after being advised of his 
rights, elected to remain silent (R. 103). It was stipulated by and between 
the prosecution, the defense and the accused that the latter had registered 
as an enemy alien at Los Angeles, California, in February 1942, in compliance 
with Presidential Proclamation No. 2537, January 1942; that in his regis

. tration he declared himself to be a citizen of Germany and that "by law stood 
in a condition of allegiance to said German Reich,u notwithstanding the fa.ct 
that he had been inducted into; and was a member of, the military forces of 
the United States. (R. 103, Def. Ex:. A). . 

The defense introduced into evidence "ISS Form 304," a form 
issued by the Director of Selective Service entitled 11Alien 1 s Personal 
History zi.nd Statement!' (R. 103, Ief. Ex. B). In introducing this, the defense 
stated that it was referred to in Prosecution's Exribit 6. The reference 
was to the effect that accused had not filled out such as tatement because 
he had entered the Army in peacetime arid. at that time it was not required 
(R. 96; Pros. Ex. 6). The defense, however, stressed the statement con

tained in Section XI of the fonn, anti tled "Statement of Alien. 11 This 

reads as follmts: ' 


"You are infonned that if you are an enemy alien 

or subject of a country allied with the enemy, you vrill 

not ordinarily be acceptable for service in the land or 

naval forces of the United States if you indicate in 

Item 41 above that you object to such service. If you 

are a citizen or subject of any other country,.you may 

indicate in Item 41 whether you do or do not object to 

service in the land or naval forces of the United States 


l3 



.(246) 


but such objection may be disregarded. If you are 

a citizen or subject of a neutral country, and you 

do not wish to serve in the land or naval forces 

of the United States, you may apply to your local 

board for Application by Alien for Relief from 

Military Service (Form 301) which, when executed by 

you and filed with the local board, will relieve 

you from the obligation to serve in the land or naval · 

forces of the United States, but will also debar you 

from thereafter becoming a citizen of the United 

States." 


6. There are three specifications alleging that accused wrote and 

delivered a letter in German to Schwichtenberg, a German prisoner of war. 

Specification 3 of Charge I and Specification 1 of Charge II are almost 


. identical in form and contain the common allegations that, on 5 February 
1944, accused wrote and delivered a letter in the German language to 
Unteroffizier Erhard Schwichtenberg, a German prisoner of war, then knowing 
that Schwichtenberg planned to· escape and proceed to Germany and intending 
that the letter should be communicated to the enercy. Specification 3 of 
Charge I further alleges that by this means accused "knowingly (held) cor
respondence with the enenv, 11 in violation of Article of War 81, and Speci
fication 1 of Charge ll alleges that by this means he 11lmowingly attempted 
to give intelligence to the enercy," in violation of Article of War 96. 
The third specification involving this letter, Specification 2 of Charge 
II, is in slightly different form. It is there alleged that for the purpose 
of aiding the German government to the detriment of the United States ac
cused wrongfullyiattempted to make contact with the Reich by preparing and 
delivering a letter in German to Schwichtenberg, then in military confin&
ment and in the custody of the United States, knowing that Schwichtenberg 
intended to escape from confinement and proceed to Germany, in violation 
of Article of War 96. 

At the outset of the trial, the defense moved to strike Specifi,.. 
cation 3 of Charge I and Specification 1 of Charge ll on the grounds that 
the prosecution was unreasonably multiplying charges in making the same 
transaction the subject of three specifications. Vlhile the practice com
plained of is ordinarily not proper, this is clearly a case where 11 sufficient 
doubt as to the facts or law exists" (rlC:M 1928, par. 27, p. 17) to justify 
the pros~cution's action, and as there was "no assessment of multiple punish
ment" (CM 233196, 2 Bull. JAG, P• Z71), we detect no prejudice to the rights 
o! the accused. 

The evidence, apart from accused's admissions and confession, 

shows that he, Maple, and others were embittered against the United States 

Arrey ostensibly because of what they regarded as discriminatory treatment. 
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It shows that accused was friendly toward Gennan prisoners of war who were 
confined at accused's post, a friendship which in one instance culminated 
in an unauthorized and bizarre week end trip with a prisoner by the name of 
Schwichtenberg. It shows that accused was present when Kissman, another 
recalcitrant, and Maple discussed the purchase of certain articles, including 
a compass and a gun; that Maple deserted the service of the United States; 
that he, Schwichtenberg and Kikilius, German prisoners of war, were apprehended 
in Mexico; and that an unsigned, undated letter in the German language was ' 
taken from Schwichtenberg•s person. In addition, there were at least three 
specimens of accused• s handwriting - where he signed stipulations - in 
evidence. In this connection we have·purposely refrained from using several 
other examples of his writing because of the confusing limitations under 
which they were stipulated into evidence. From the specimens in evidence, 
the court could, of course, conclude that accused wrote the letter in question 
(MCM, 1928, par. 116b, P• 120). Lastly, there was read to the court with ac-· 
cused•s consent an accurate English translation of this letter. 

The court could find or infer_ from the foregoing evidence that 
accused who had .previous friendly relations with Maple and Schwichtenberg 
wrote a subversive letter which was found in the latter's possession when he 
was apprehended after an unsuccessful attempt to escape. There was accord
ingly, in our opinion, sufficient evidence to warrant the conclusions that 
the offense charged was "probably committed" (MCM, 1928, par. 114a, P• 115) 
and a foundation was therefore laid for the admission of accused's confessions.' . 

These confessions - and no contention was made that they were not 
voluntary; indeed, -one was unsolicited - abundantly establish that accused, 
no longer feeling, if in fact he ever did feel, any allegiance to the United 
States, wrote the letter in question with fore-knowledge of Maple's plan to 
desert ~th German-prisoners of war, one of whom was Schwichtenberg, Yd.th the 
intention of ultimately· reaching Gennany. Accused, then, according to his 
statements.,. stood in readiness to perfonn any task which the German Govern
ment saw fit to assign him including., if necessary, sabotage and espionage. 
Nothing i:i to pa gained by discussing the content of these confessions further. 
They are set out in detail above and seldom has an accused so volubly, so 
willingly, and so convincingly admitted his own guilt. 

With the acts charged thus completely established there remains only 
the qua stion of the proper construction of Specification 3 of Charge I and 
the interpretation of "intelligence" in Specification 1 of Charge II. 

With respect to the first of these Specifications, it seems clear 
that the pleader· intended to charge that the authorities in the German Reich 
were the enemy ?Iith whom accused was holding correspondence. This is shown 
by the juxtaposition of the allegation that accused intended the letter to 
reach the "enemy" with the allegation that he held correspondence w.Lth the 
enemy by writing and delivering the letter to a Gennan pris6ner of war. The 
draftsman., in framing· the charges in .this manner, was undoubtedly influenced 
by two statements of Winthrop. At the time when that author was -writing, the_ 
present Article of War 81 was contained in two Articles, viz., 45 and 46. 
Winthrop., :Military Law and Precedents, 1920 Reprint., p. 989. Article of War 
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45 denounced the offense of relieving the enemy with money, victuals, or 
ammunition and Article of War 46 denounced holding correspondence with, 
and giving intelligence to, the enemy. Speaking of the fonner Article, the 
author stated that the word "enemy" did not include prisoners of war because 
by the usage of civilized warfare the capturing power was required to furnish 
them with subsistence and quarters (id. 631). Speaking of the latter, he 
said that it was not essential that the letter reach the.person for whom it 
was intended (id. 633). Thus, it might be concluded that the delivery of the 
letter to Schwichtenberg would not be "holding correspondence" vdth the enemy 
unless there was an intent that the latter should redeliver it to some other 
German, not a prisoner of war, who owed allegiance to the German Reich. 

There is, however,·a complete failure of proof that accused directed 
this letter to anyone but Schwichtenberg. The letter, read in the light of 
the other evi(\ence, clearly ;i..s add,ressed on).y to this prisoner and there is . 
nothing in it, or in the surrounding circumstances, to show that it was to 
be delivered to anyone else. The difficulty, accordingly, with this Specifi 
cation and the proof adduced to support it, is not that the letter failed to 
reach the person for whom it was intended - as we have seen, that is, not 
essential.- but that the letter was never intended to reach anyone but 
Schwichtenberg. - · 

It may be argued that si.nce the letter urges Schwichtenberg to atell 
my story, also tell my plans to the authorities in Berlin and the gestapo" 
that this is sufficient to constitute at least an attempt to hold correspondence 

.with the enemy in the Reich. Winthrop states, however, that, 

11The word 'correspondence• is understood to be here 

employed in its usual and familiar sense, as intending 

written communications, especially by letter, and em

bracing of course communications in ~nt and telegrams" 

(id "633). · . 


While doubtless accused was guilty of some of.tense in writing 
Schwichtenberg and telling him to communicate with the authorities in the 
Reich, 1 t is not the offense of 11holding correspondence" with those au
thorities denounced by Article of War 81. It follows that the record is 
_legally insufficient to su~~ain the findings of guilty of this Specification. 

Specification l of Charge II alleges that a·ccused attempted to give 
intellig~nce to the enemy by writing and 4elivering the letter in question. · 

\ I 

, Intelligence is defined as 11in:f'ormation in regard to the number., · 
condi ti.on, position., or movement o:£ the troops, amount o:£ supplies., acts or 
projects o:£ the govermnent in connection with the conduct o:£ th.e war., or any 
other fact or matter that ma instruct or assist him in-the prosecution or 
hostilities" underscoring supplied • Winthrop, supra., p. 634. 

While much of this letter is concerned witp nothing more .than 

emotional glorification o! Germaey, there is ~t least one parUcular where 
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the ini'ormati0Il furnished might assist the Reich in its war against the 

United States. That is found in accused's statement that he is remaining 

behind as leader oi' the "boys" who are "ready to stake all i'or Germany, 11 


coupled with his assertion, that "everything will be possible" if German 

agents communicate with him. This assurance, which Sclndchtenberg was 


,urged to communicate to the authorities in the Reich is., in our opinion, 

a fact which mie;ht assist them in, the- prosecution ot the war. The proof 

supports the allegation that accused attempted to give inteIDgence to the 

enemy, as alleged. 

The only remaining question is whether gtving intelligence to a 
prisoner of war is giving intelligence to the "enemy." As we have already 
pointed out., Winthrop., in discussing old Article of War 45., stated that 
the word, "enemy" did not include prisoners ot war for the reason that the 
capturing power was required to i'urnish them with rations and quarters. We 
are not., however., inclined to carry that construction into the amalgam 
resulting .from combining .Articles of War 45 and 46 of the 1874 Code so as 
to apply it to those portions ot. Article of War 81., which are derived trom 
old Article oi' War 46. The capturing power is not obliged to furnish 
prisoners of war 'With intelligence and we have no hesitancy in saying that 
the Article is violated 1!' intelligence is furnished to them. The evidence 
is legally sufficient to ~pport the findings ot guilty of the Specification. 

The last of the Specifications dealing with the letter, Specii'i 
cation 2 of Charge n, need not detain us long. Accused ).s charged therein 
with wrongi'ully attempting to make contact with the authorities of the German 
Reich .for the purpose of aiding it by preparing and causing the letter in 
question to be delivered to Schwi_chtenberg, lmoTd.ng that_ tb:t latter intemed 
to escape to Germany. The evidence outlined above fully supports the court's 
finding ot guilty o! this Specification and we see no necessity for recapitu
lating it in detail ~. The record is legally sufficient to support the 

. findingl -ot guilty o! this Specification. , 

7. ,The two remaining Specifications deal with the assistance rendered 
Maple in his deserting the service. Specification l o! Charge I, as 
modified by the action of ~eviewing authority, charges accused w1th know
ingly attempting to relieve the enemy with in.formation by furnishing :Maple 
l'dth a list· of articles needed for travel in Mexico and information as tc 
the most convenient place to purchase a revolnr., · knowing that :Maple planned 
to use this in.formation in wrongfully assisting German prisoners of war __to 
escape, in violation of Article of War 81. The Specification of Charge 
III charges that accused by the same acts knollingly assisted :Maple in desert 
ing the service of the United States, in violation of Article ot War 59. 

The evidence, apart from accused's confessions., shows that Yaple, 
a close fr.lend of accused, deserted the service ot the United States on 15 
February 1944., accompanied by Schwichtenberg and Kikilius, two escaped German 
prisoners of war, and together with them., was taken into custody in :Mexico. 
One of the two was in possession of a compass and Schwichtenberg was in 
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possession of the letter, to which reference has already beeri made. In 
addition, accused was present at a discussion between Kissman and Maple 
about the purchase of certain articles, including a compass, suitable for 
making a cross-country trip. The same trio conferred on the m::>rning that 
Maple deserted. This evidence is, in our opinion, sufficient to establish 
the corpus delicti and lay a foundation for the introduction of accused's 
confessions. · 

In his confessions accused admitted furnishing Maple with a list 
of equipment which might be useful or necessary for travelling in llexico, 
and he admitted advising him as to the best place to purchase a gun. Other 
admissions in the confession where·accused fully detailed his complicity in 
Maple's desertion are set~rth above and need not be repeated here. · 

There is a serious question, however, whether the acts charged 

constitute relieving the enemy, in violation of Article of War 81. That 


'Article provides that: 


1'Whosoever relieves or attempts to relieve the enemy 
'With 	arms, ammunition, supplies, money, or other thing, 
or knowingly harbors or protects or holds corres
pondence.with or give intelligence to the enemy, either 
directly or indirectly, shall suffer death or such 
other punishment as a court-martial or military com
mission may direct." 

The itemization of means by which the enemy may be relieved is 
str:i,.ctly limited to tangible articles, .useful in themselves, unless the 
phrase 11 or other thing" can-be considered broad enough to include anything 
tangible, even a list of articles which is ·merely informational in character. 
As pointed out above, that section of Article of War 81 which deals with re
lieving the enemy is derived from what was Article of Uar 45 in the 1874 code. 
That Article specified three methods of relieving the enemy, viz., money,· 
victuals or armnunition and did not contain a catch-all phrase. Commenting 
on this, Winthrop said: 

1'In this enumeration the Article is bald and imperfect. 
Some 	 such addi ti.on as 2!. other thing, or or otherwise · 
is required to complete and render fully effective 
the enactment." Winthrop, supra, 631·- emphasis in 
original. 

The discussion of this Article in the 1921 Manual states that 
it defines five offenses (MCM, 1921, par. 431, p. 389) and under the section 
entitled "Proof}' with respect to relieving the enemy, :i.t further states: 

11 (a) 	That the accused either directly or indirectly 
furnished the enemy 'With a certain article or 
articles. 11 

"Relieves" is defined by that Manual as furnishing or supplying. 
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Tie are of the opinion that supplying infonnation or the furnishing 
of a list which is :merely informational in character is not ·relieving the 
enemy within the meaning .of this Article. The Article should be interpreted 
so as to give effect to each of its clause$, If a broad sweep is given to 
the phrase nor other thing" little that is vital would be laft of the re
mainder-of the Article. It must be remembered that the present Article is 
a combination of two Articles, each of which was believed to cover separate . 
acts treasonable in their nature. Winthrop, supra, p. 629-635. There is no 
reason to suppose that the merger was designed to destroy in practical effect 
most, if not all, of the old 46th Article. To be sure the addition of the· 
words 11or other thing" considerably enlarges the scope of the offense "re
lieving the enemy but, as we have seen., it was extraordinarily narrow in the 
old Article. We think that the principle of 11eiusdem generis" should apply 
in interpreting this phrase and that., accordingly, it includes only tangible 
articles., useful in themselves, and not informational in character. In this 
way effect is given to the phrase 11or other things 11 without at the same t.ime 
rendering the rest of the article virtually useless. We conclude,· than, that 
_the specification as written fails to state a violation of Article of War 81. 

' 
That is not to say., however, that the conviction must be disapproved. 

In CM 260393 Kissman was charged with relieving -the enenzy- by failing to report 
the absence of Maple and by falsely reporting that he was absent on sick call. 
The Board held that while accused was not guilty of relieving the enemy he was 
guilty of protecting them. They said, 

"The Board of Review is of the opiruon, however., 
that despite its slight lack of artfulness, the 
Specification clearly states an offense under the 
81st Article of War. The substitution of the 
words 11protect11 for the vrord "relieve" is all that 
is necessary to meet the proof. Accused was at no 
time mislead by the fonn of the specification, and 
never objected to it. The proof was clear. Ac
cused admitted the acts charged, and sought only 
to explain his reasons for them. We are unable to 
say that any substantial right possessed was pre
judiced by this variance of wording. n 

On the basis of these principles and on the authority of the 
'Kissman case., we thinl<: that this is no obstacle to our substituting for 
the words "attempt to relieve the enemy with information" the words 11give 
intelligence to the enemy." To be sure the intelligence was transmitted to 
Maple., but the Article denounces either direct or indirect transmission. 
It follows, therefore., that the evidence is legally sufficient to sutain 
the findings of guilty of the Specification, as ·thus modified. 

No question is presented by the Specification of Charge III. The· 

record is legally sufficient to sustain the findings of guilty of that Speci

fication. 
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8. The charge sheet shows that accused is twent.y-m.ne years, ten 
months 01' age and was inducted on JO September 1941 at Fort Sam Houston, 
Texas. · 

9. · The court was legally constituted and had jurisdiction of the 
· person and offenses. Except as noted above, no errors injuriously 
affecting the substantial rights of the accused were committed during the 
trial. For the foregoing reasons the Board of Review holds that tm 
record of trial is legally insufficient to support the findings of guilty 
of Spec:i.t'ications 2 and 3 of Charge I., and legally sufficient to sustain 
all other findings of guilty and the sentence. A sentence of ·11re im
prisonment is authorized upon conviction of a violation of Article of 
War 59., Article of War 81., and Article of War 96. 

Confinement in a penitentiary is authorized by Article of War 
42., for the of'fense of aiding &; soldier in deserting the service of the 
United States (Spec., Chg. llI), recognized as an offense of a civil 
nature and so punishable by_ penitentiary coni'inement ·ror more than one 

' year by Title 18, section 94, United States Code. 

, Judge Advocate • 

., Judge Advocate. 

, Judge Advocate. 
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JAGN-CM 310327 1st Ind 6 August 1946 · 

WD., JAGO, Washington) D. C 

To2 ·Commanding General, ~:adquarters -~Jrny, Chicago, Illinois. 

l •. 'In the foregoing case of Private Theophil J. Leonhard ; 
(38034443), Company A, 1800th Engineer· General Service. Battalion, 
then the 620th Engineer General Service Company; I concur in the • 
h,olding of the -Board of Review that the record of trral ,is legally 
insufficient to _support the findings of guilty of Specificati"ons 2 ' 
and 3 of Charge I. Upon disapproval of the findings of guilty of 
Specifications 2 and 3 of Charge I,. under the provisions of Article 
of War 50½, you will have autho~ity to ortl.er the execution of the. 
sentence: · 

. . . 

. 2. The record of tz:ial ~d accompanying papera show that the 
accused was born in Gennany and-ha~ never become a citizen of the 
United States. W"nile this factor ~n ~o manner-excuses him for 
the offenses of which ne.has been convicted, it is considered a mitigating 
circumstanc...,s. Accordingly, and in ~iew of the reduction of a l:ii-e 
sentence to eight years in CM 26o39J, Kissman, a similar anq. related 
case, it is recommended that the period of confinemwnt be-reduced to 
ten_ years. .. ' 

3 •. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing'holding and 
this indorsement. For co~venience of reference'and to facilitate at
taching copies of the published order to the record in this case, please 
place the file number of _the record in brackets at the end of the· pub
"1.ished 01:ier., as follows 1 · 

(CM 310327). 

Thomas H. Green 
THOMAS H. GRE,EN 

l Incl l!ajQr Generaj.· . 
rlecord of trial The Judge.Advocate _General 





"WAR DEPARTMENT 
Anrry Service Forces 

In the Office of The Judge A.dvoca.te General (255) 
Washington, D. C. 

SPJGK • CM 310329 

26 APR 1946 
UNITED STATES ) THIRD SERVICE COMMA.ND 

ARMY SERVICE FORCES 
v. ~ 

) Trial b;y G.C.M., convened at 
Private BERNA.RD J. KADIN ) Aberdeen Proving Ground, lary• 
(12237469). CompSlJY R. 1st ) land, 1 Maroh 1946. Diahonor
Regiment, 9301 Technical Service ) able discharge and confinement 
Unit. Detachment No. 3. ) for three (3) yea.rs. Dis,ciplinar;y 
Aberdeen Proving GroUlld. ) Barracks. 
Maryland. ) 

ROI.DING b;y the BOARD OF REVIffl 
MOYSE, KUDER am WINGO. Judge Advocates. 

--------------~--------------
l. The Board of Review has exalllined the record of trial in the oaae 

of the soldier named above. 

2. fhe aooused was tried upon the following Charges and Speoitioa.tionu 

CHA.RGE Ia Violation of the 61st Article of War. 

Specitioationa In that Private Bernard J. Kadin. Compacy- R. lat 
Regiment, 9301 Technical Service Unit, Detachment No. :s. Anq 
Service Forces Training Center (Ordn.a.noe). Aberdeen Proving 
Ground, •r;yland, did, without proper leave. a.baent himself tram 

. his organization at Aberdeen Proving Ground, Yar;yla.nd from a.bout 
27 December 1945 until he 'ira.a apprehended by civilian authority 
on or about 9 January 1946 and returned to military control at 
New York City, New York on or about 24 January 1946. 

CHARGE II and Speoiticationa {Withdrawn by order ot appointing 
authority). 

CBA.RGE IIIa Violation of the 93rd Article of War. 

Specification la In that Private Berna.rd J. Kadin, •••• with intent 
to defraud The Western Union Telegraph Compaey at Aberdeen Proving 
Ground, Ma.r;yland, did, at Aberdeen Proving Ground, :Marylalld, on 
or about 17 December 1945 forge the aignature of Private Norman 
Fountain upon a Western Union Money Order in words and figures 
a.a follows a 

• fflSTERN-lJNION MONEY' omm WC67069 
Issued at AFG, Aberdeen, JM.. December 15 1945 

FACE) When Countersigned 
SIDE) at Point of Issue Fay to PVT NORMAN FFOUNTA.Ill or Order 
OF ) The Sum of THIRTY THREE AND ?ro/100 ----- Dollars ($33.00) 

http:Berna.rd
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MONE?) Amount Telegraphed From ROME GA DECEMBER 15 1945 
ORDER) To The Western Union Telegraph Compaey 

Pa.yable through THE WF.STERN' UNION TELEGRAPH COMPANY 
The Chase Nationa.l I Barlk 
of' the City ot New York 1•74 s/ E. E. Huntington 
Pine Street. Corner of' :Na.saa.u Treasurer 

s/ 	s. Jordan 
Money Order Agent 

(Thia Order May Be· Ca.shed By ~one To Whom The Payee is Known)" 

REAR) 

. SIDE) 


OF ) • (Signed) Norman Founta.in 

MONE?) 
ORDER) 	 Photo Copy · 1-9-46 


Forwarded to Mgr 

...A'tie'r-a:_,re_e_n_•""'Mi.,.,,......, .. __ 

whioh a&.id money order we.a' a. writing ot a. publio nature whioh 
might operate to the prejudice of another. 

Speoitica.tion 2a In that PriT&.te Bernard J. Ka.din. ••• did. at 
Aberdeen Proving Ground. l4e.ryland. on or a.bout 17 Deosnber 1945, 
feloniously take. steal and oe.rry e.wa:y the sum of' thirty-tate...
dollars ($33.00). the property of Priva.te·Norman Fountain. 

He.pleaded not· guilty to and ,ras found guilty of ea.oh Charge and Speoitication. 
No evidence ot a:n.y previous conviotion was introduced. He wa.a sentenced to 
dbhonora.ble discharge. forfeiture of. all pa.y and allowances due or to become 
due. and confinement a.t hard labor tor f'1 ve years. The reviewing a.uthori ty 
approved the aentenoe but reduced the period ot confinement to three yea.rs, 
and forwarded the reoord ot trial· tor action under Article ot Wa.r 6~.. 	 . 

3. The Boe.rd of Review holds the record of' trial legally- sufficient to 
support the findings of guilty ot the Specif'ioation of' Charge I and of' Charge 
I and. of' Specii'ioa.tion 1 of Charge III and of Charge III, but legally insu.f' 
f'icient to support the finding of' guilty of Specitioa.tion 2 of' Charge III 
tor the reasons hereina.fter set forth. • 

4. · Erldenoe of' offense alleged in Speoif'ica.tion 2 of Charge III. 

nsome day- prior to 17 Deoember 1945." the Western Unio11 Of'f'ice. 
Aberdeen Pron.11g Ground• Maryland. aooording to testimocy- of' Yr. 011ver 
Todd. mam.ger thereof'• reoeived a. telegraphic order 0 from Henry Fountain, 
Roa. Georgia.• to pa;y tss to the order of' Borman Founts.in (R. 9); A 

2 
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ttwestern Union money order draft" was aooordingly prepared by and held at 
the Western Union Aberdeen Offioe (R. 9). This "money order draft" read , 
as.alleged in Speoification l or Charge III. The offioe then "made a notioe 
upon Form 75-C tor the payee to call at our office and to cal.l for this 
money order" (R. 9, 11). The money order "countersigned••• 'Norman 
Fountain'" was paid by the Western Union Offioe, was stamped "non-negotiable," 
and was held e.s a reoeipt (R. 9, 11, 12J Pros. Ex. 3). Money for the payment 
ot such orders was seoured by Western Union Aberdeen Office "from the Chase 
National. Bank of New York City. We draw it out of our own money," and it 
was 'tw'e,tern Union's money until paid" (R. 11,12). Western Union was "merely 
a.otillg as an agent, 11 and had "an obligation to· someone either to pay it to 
the un here or refUild it to the owner" (R. 12,13). In the normal oourse 
of business, that offioe required enlisted men to shovr their identification 
ta.gs "to oash a money order" (R. 9). · 

Private Norman F. · Fountain testified that "some time in the week 
preoeding 21 Dece~er 1945 11 acouaed met him in a barrack and told him the 
oommanding officer wanted Private Fountain's "dog tags," whereupon "I gave 
them to him. He a aid write your mother's and dad's address on thi, piece 
of paper and I wrote it down 8.lld he went out the door" (R. 15). Private 
Fountain had previously written " a letter home and wired home" for moil9y 
(.R. 15). He had never seen the money order countersigned with.hill Jl8lll8, 

did not sign it, and ·had not given authority to accused nor to a.~one else 
to sign it (R. 16). 

Sergeant Leslie R. Branoh testified that on 17 December 1945 "at 
approximately fifteen minutes before retreat, Printe Fountain c~ to me 
and aake d if ,he could have hiB. dog ta.gs back. We went to the Fi rat Sergeant 
and he said he didn't have them. :Meamrhile, the company had fa.llen out tor 
retreat, so we got Sergeant Dixon 8.lld went over a.lid asked to have Ka.din 
(accused) called forward a.lid we requested Kadin to hand over the dog tags, 

whioh Kadin didn (R. 18 ). · At the time, accused "stuttered and stammered 
and·said he had permission from the comm.anding officer to get -t;he dog tags" 
(R. 18 ). 

On 31 January 1946, acoused, after having been warned of his right, 
under Article of War 24, signed a oonf'essionwhich was admitted into evidence 
as Proseoution's Exhibit 4 (R. 19,20,22,23,26), and reads in pertinent part 
as tollC'9ra a 

"On the morning of 17 December .1945 I wa.s at the Battalion 
Hea.dquarters. When I ·wu leaving· the Sergeant asked what Compaey 
I was trom and I said Comp&IJ;Y R, 1st. Regiment. He said tor me to 
take tbe,e telegrama to the Sergeant. I said I would and ,a 
Fountain'• telegram on top, a.nd not thinlcing twice, I took it and 
put it in JDiY pocket, the rest of the telegram.s I had handed. It wu 
in the morning about 10130. 

"I went back to the Orderly Room and had handed in the rest ot 
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the telegrams. A corporal told me to go out and get a list ot 
:names of some men who were going home for Christmas e.J:ld I went 
out am got their names and told Fountain the corporal ha.d wanted 
his dog ta.gs. I went be.ck to the Orderly Room and handed in the 
sheet ot na.mea ot the boys who were going home for Christmas. I 
then went be.ck to the Barracka and bad chow. 

"I then took off tor the Western Union about 2.5 minutes 

of l aOO. I got there and ca.shed the Money Order whioh belonged 

to Fountain, signed Fountain's name on ba.ok knowiDg it wu 

torgef'1. After oa.ahing the Money Order I went back to my 

Comp8lJ1'. n (Pros. Ex. 4) 


5. There wa.a no evidenoe that a.ocused stole $33, the property ot Norman 
Fountain, as alleged am found._ Proof ot larceny of Founts.in'• money order 
does not support the findings of la.rcet11 of the prooeeds thereof'. The rule 
repeatedly declared by the Boa.rd ot Revi8W' in casea ot embezzlement ia 
applicable to the preaent situation. 

11Eiabeulement of personal property is an offense separate and diatinot 
from embeulement of the proceeds of the property, and a finding ot guilt7 of 
one under an allegation ·of the other constitutes a tata.l Tarianoe" (CM 217385,' 
Nelson, 11 JR 251, 252, Seo 461(20), Dig Op JAG 1912-40J CM 188671, Simmons,.
+BR 127, 128J Cll 189741, Mulkez, 1 BR 184, 185J CM 218647, Moodz, 12° BR 125, 
126 ). Where an a.ocuaed wa.s alleged and found to ha.ve embezzled certain SUJl18 

of money, and the- evidence showed that "checks tor the respective amowta 
involved were entrusted to accused for the purpose of applying them in pay
ment ot apeoifio obliga.tiona ••• but that he ••• indorsed and ca.shed them. 
and ta.iled to pay oTer. or account for the proceeds," the Board ot Review 
held that 

"Proof ot embeulement of the checks does· not support the 
findings of embeulement ·of the moneys, tor the two otfena es 
a.re separate and distin at: and proof ot one ia ta.tally 1.t nria.nce 
with findings ot guilty of the other• (CM 191076, Porter, 1 ER 237, 
258J see CM 220061, Barnes, 12 BR 3341 CM 2457~, Moore, 28 BR 100).-

Even it it were held that there wa.a .no laroet11 ot the money order 
from Norman Founta.in, there i• no proof that the a,um of $33 obta.ined b;y a.o
oused from Western Union belonged to Norman Fountain, aa 1.lleged and found. 
'lhia' money was the property.of Weatern Union and wu not the property of 
Norman Founta.in. .Although it has been held, in a. single oa.se, that in suoh 
oiroumsta.noea Weatern Unionwaa a ba.ilee, and that a peraon msrepreaenting 
himself (through a.n a.gent) to be the pqee and thua obta.ining mone1 from. 
Western Union thereby oommitted laroeny from the pa.yea (~lish v. State, 
(Fla 1920) 85 So 150), no other support tor this propodon ha• be~ 
found. In Primrose T. Western Union Telegraph Compa.ny (Cm 1893) · 38 L. F.d. 
883 ), it wu deola.red tha.t, ·· 
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"••• tele ra h com anies are not bailees, in •ense. fhe;r are 
entr-ust wi not ng but an or er or a meuage, w o is not to 
be carried in the form or cht.raotera in which it i• reoeived, but 
ii to be translated and tra.namitted through different symbols by 
means of eleotrioit;r •••"• <!!, 889, umeraooring supplied) 

The evidence in the present cue shows, and it is obvious from the physiot.l 
ta.eta, that the mone;r itself was not sent from Rome to Aberdeen. Although 
the telegraph oo~ is in a. legal sense a common carrier, it is not engaged 
in the tr-anaportation o~ the physical property ot the aelldera 

"Strictly speaking, nothing 1a aotuaily transmitted over the 
wires, but b;r the use ot them u a medium of communicating intel
ligence the same result may be a.ooomplished as if the money were 
aent, and so we speak: of it a.a sending money by telegraph. 11 (Reavea 
v. Western Union Telegraph Co. (SC 1918), 96 s.E. _295, 29l) 

Where the same result waa aecured b;y means of a oable running from New York 
to Petrograd, the New York Court of Appeals u.id, 

"The term 'oable tranafer' precludes the idea that an aotuai 
transfer of money- is contemplated. The aeller of a cable transfer 
sells a credit for a sum of money payable at the place indioated 
in the contr-act, and the buyer purchases a credit for such •um, 
available at such place,••• the money pa.id becomes the property 
of the seller of the tra.nafer,. and the buyer receives the obliga.• 
tion of the seller to pay pver the equiva.lent in foreign money- to 
the pa.y-ee•. (Underscoring supplied) (Oshinskz v. T.aylor (BY 1918) 
172 N.Y.S. 231,232) 

accord, Strohmeyer & me Co. T. Guaranty Trust Co. of New York 
(NY 1916) l57 N. Y.S. 55, 958. Safian v. Irving Nat. Bank (IY 1921) 
188 N.Y.S. 393,394. 

The tranaaction is simply a oommercial tr-a.nsfer of creditJ the .f'act that the 
medium of oommunioation i• cable, or even wireleaa, i:nstea.d of mail, does not 
alter its .na.turea ' 

"Thua the custom baa developed of selling credit to be established 
b;r cable or wireless. A purchaaer does not receive a draft or check 
which is to be tranamitted by mail, but pays for a credit, which will 
be given him ••• by- a.n immediate cable or wireleae ... The thing •old 
is the same in the case or the cable or wirelea• tran.aaction a• in 
the case of the draft or check. It is the. oredit of the bank or 
aeller 11 (Legniti v. Mechanics & Ml!ltala Nat. B&nk of New York et al, 

(It 1921) 130 N.E. 597 • . . · 

accord, Equitable Trust Co. v. Firat Hat.· Bank: (OS 1~28 ), 72 L. F.d. 

6 
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· 313,316. Pliaohn&r v. Taylor (NY 1921) 193 N.Y.S~ 236,237. 

Western Uaion Money Orders: are transmitted subject to the terms ot ~hat 
company' a standard money tra.na.fer contra.ot, now .filed with the Federal Com
munications Commission (Western Union Telj:ra.ph Co. v. Neater (US 1939} 
84 L. Ed. 960), and t'orm.erly filed with t Interstate Commerce Commiaaion 
{Western Union Telegraph Co. v. F.steve (US 1920) 65 L. Ed. 566 ). Under 
this contract, requiring return of money to the sender UI!less it ia 
delivered within 72 hours, it wu held in~ T. Western Union Telegraph 
Co. (Miss 1927) lU So. 750, that .a, oreditor ot one Farrar, the aendee, . 
had no oaus e o.f a.otion against Western Union tor money order .funds payable 
by Western Union to Farrar, the court saying, 

"The title to the .fund.a in such a oaae does not pass to the 
sendee until deliveey." (!!., 751) 

Norman Founta.in had neither title to nor pouession o.f the sum o.f $33 ao
oWJed obtained trom Western Union, and therefore there was no laroeey ot 
this money trom Fountain. 

6. For tbs reasons stated, the Board ot Review holds the record ot 
trial legally inaut'f'ioient to aupport the .findings ot guilty o.f Speoi.fioa

• 	tion 2 o.f Charge IIIJ and legally suf.fioient to support the findings ot 
· 	guilty ot the Speoi.fioation ot Charge I and o.f Charge I and Speoi£ioation

l of Charge III and o.f Charge III a.nd the aenteaoe. 

~)Jl~, Jl>lge Advooe.te 

W$e:-:, ,!. /[u4 , Judge .AdTooate 
~ Ierv4 wl, ,,·u61 o , Judge .Advocate 

6 

http:Advooe.te
http:Founta.in
http:Telj:ra.ph
http:contra.ot


(261) 


SPJGK· • CM 310329 	 1st Ind 

Hq .ASF., JAGO., We.shing1.on 25, D. C. 

TOa 	 Commanding General., Third Service Command., .Arm¥ Service Forces., 

Baltimore 2, Maryland. 


1. In the case of Private Bernard J. Ka.din (12237469), Compe.riy R., 
lat Regiment., 9301 Technical Service Unit, Detachment No. 3, Aberdeen 
Proving Ground., Maryland., attention is invited to the foregoing holding 
of the Boa.rd of Review that the record of trial is legally insufficient to 
support the findings of guilty of Specification 2 of Charge III, aild legally 
sufficient to support the findings ot guilty of the Specification of Charge 
I and of Charge I and Specification 1 of Charge III and of Charge III and 
the sentence, which holding is hereby approved. Upon disapproval of the 
findings in accordance with this holding you will ha.ve authority to order 
the execution of the sentence. 

2. When copies.of the published order in this oase are forn.rded 

to this office they should be accompanied by the foregoing holding and 

thia indorsement. ·For·oonvenience of reference and to facilitate attach

ing copies of the published order to the record in this cue., pleue 

place the tile number of the record in brackets at the end of the pub• 


· lished order., u follon a · 

(CK n0329). 

_\ 
l Incl THOMAS H. GREEN 


Record of trial Major General 

The Judge Advocate General 
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WAR DEPARTMENT 
In the O:f'tice ot The Judge. Advocate General 

Washington, D.C. 

JAGX: - CM 310352 

2 3 SEP 1946 
UNITED 	 ) EIGB:rH .A.IR FORCE 

v. 	 ) 
· trial by G.C.M., convened at 

Second Lieutenant JOHN D. BRUNKE ~ ~i_ghth Air Force, JJ'O 239, 
(0-2032431), .Air Corps 	 ) c/o Postmaat·er, San Fr~oieco, 

) California, 22 January 1946. 
) Dismissal, total forfeitures 
) and confinement tor five (5) 
) years. 

OPINION of the BO.ARD OF REVIEW 
SILVERS, MoJ.FEE and J.OXROlD, Judge Advocates 

1. The record of trial 1n the case ot the above named officer has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. j,ccused was tried on the following Charges and Specifications, 

CH.A.RGB I1 Violation of the 93rd Article of War. 

Speoif'icationa In that Second Lieutenant John D. Brunke, 346th 
Station Complement Squadron,. did, •t Loly Beach, Oldna:wa, 
on or about 29 December 1945, unlawfully and feloniously 

,, 	 kill Private Frederick w. Brown, Jr., b;y wrongfully, 
recklessly and negligently piloting an L-5 airplane at 
an altitude of approximately five feet above the ground 
at Loly Beach motor pool and causing said airplane to 
collide w1th and strike the person of the said Priva.te 
Frederick w. Bro11ll, Jr. 

CHARGE ·u, Violation ct the 96th 	Article of War. 

Speoitioation1 In that Second Lieutenant John D. Brunke, $46th 
Station Complement Squadron, did, at Loly Bea.oh, Okinawa, 
on or about 29 December 1945, wrongfully pilot .f.Jl L-5 
airplane at an altitude ot less than ten feet above the 
ground, in violation of paragraph 16d, Contact Fl'fght Rulea, 
coatained.in Pilots' Information File 2-1-3. 

:H. pleaded not guilt7 to ud was found gµilty of all Charges and Specifi 
oationa. !lo evidence ot prerlous 	convictions was introduced. Re waa 
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sentenced to be dismissed the service, to f'orteit all pay and allowances 
due or to become due, end to be confined at hard labor for f'ive years. 
The reviewing authority approved the sentence and forwarded the record 
of' trial tor action under .Article of War 48. 

3. Evidence f'or the prosecution. 

On 29 December 1945, at about 1015 or 1020, the accused, Second 
Lieutenant John D. Brunke,' requested the Flight Section, Eighth Air Force, 
to authorize the use or en L-5 airplane for -the purpose or getting in his 
(Lt. Brunke' s) flying time tor the month. First Lieutenant Clyde Q. Allen 
explained the details or the ship, its capabilities end limitations to., 
the accused. Lieutenant Allen made a test f'light with the accused, after 
which he (Lt. Allen) left the plane, and the accused took off' alone. 
(R-6-7). Between 1000 and 1100, the same day, a. plane was f'lown from. 
south to north over the Loly Beae~motor pool (R-9-11-21) at an altitude 
or about twenty feet. The pilot of the plane was recognized to be the 
accused by Private·Gillispie (R-13), and Private Collins (R-20-22), 11ho 
were acquainted with accused and who nre in the motor pool at the time, 
watching the plane. The plane then made another pa.as over the motor pool 
f'rom south to north. at an altitude of a.bout f'our or five feet · . . ·-· 
directly towards PrivatesGilliapie and Brown llho were standing in the 
clearing of the motor pool, (R9-17•21). Aa the plane came in the aecond 
time Brown said to Gillilpie. "Brunke is going to give me another buu 
job," and motioned with his arms. (R-17). Gillispie dived for the ground 
and l3r011ll started to run. (R-14-16). When the plane passed over the men, 
it 11as pulled up, and the tail dipped down and -caught Br011X1 on the right 
aide, knocking him down. (R-9-10). He was ta.ken to the hotpital and 
died a few hours later as a. result or his injuries. (R-22-26). When 
the plane was examined between 1100 and 1130 by Lieutenant Carnes,. the 
operations officer of' Eighth Air Force Flight Section, the ta.il wheel-
1t'8.S missing and the f'ramework was broken at the tail or the plane•. 
Lieutenant Carnes stated that he was acquainted with the "Pilots• 
Inf'ormation File" and that it 'WU in erteot and operation.at that time. 
(R-24). 

•• Evidence tor the defense 1 

Lieutenant .Jack L. Perryman. who ha.d 1cnO'wn accused tor one and a 
half' years, testif'ied tha.t the accused had nner had a plane accident prior 
to 29 December 1945. (R-26). Lieutenant Frank E. Cash, ,mo had known the 
accused tor two yeara testified to the same efteot and that accused was a 
very fine pilot, one ot the better pilots of their P-39 Photo Reconnais
1anoe Squadron, (R-27) ~ Ca.pta.in Robert Y. Dean, weather ottioer, testif'ied 
that on 29 .December 1945, there was a north to south wind ot 19 miles per
hour, which would increase to a velooity- of' 25 to 27 JD.ilea per hour over 
a norm.al liaed hill I such aa existed in the area where the offence occurred. 
~ am.all plane 111:)Uld be easil7 influenced by such a wind. (R-28-29). 
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The accused, his rights as a witness having been explained to 

him, elected to remain silent. (R-30). 


5. As to the Specification to Charge I. 
The undisputed evidence clearly shows that the plane piloted by 


aoouaed atruok and lcilled Private Frederick w. Brolllll, Jr., and that the 

plane was being operated in violation of Army Air Forces Regulation• 

60•16 War Department, 6 March 1944, which regulations were in toroe at 

the time of the incident. Section I, paragraph 1, of these regulations 

provides that a 


•,An. J.J.F pilot will not operate aircraft in a reckless 
.or 	careless manner, or so as to endanger trisndly 
aircraft in the air, or triendly aircraft, persona, 
or property, on the ground.• 

the court could properly take judicial notice of this regulation.
(K.c.v. 1925 Par. 125). 

?lanslaughter is defined in Federal law as rollowsa 

"lla.nslaughter ia the unlawful lcilllng of a human being 
_wit~ut malice. It is of two lcindsa Voluntary - upon 
a sudden quarrel or heat or passion. Involuntary - in 
the co:umission of an unlawful aot not amounting to a 
telony, or in the commission or a lawful act which 
might produce death, in an unlawful manner, or w1thout 
due caution and oircumspeotioa. (Criminal Code, Seo. 
274, 18 u. s. 453). . 

•Involuntary manslaughter is homicide unintentionally 
.caused•• by culpable negligence in perform.ir.g a 
lawful act • • • 

•• ** 	 •• 
•rnstancea or culpable negligence in performing a 
. lawful act are a negligently conducting target practice 
so that the bullets go in the direction of an inhabited 
house within range; pointing a pistol in fun at another 
and pulling the trigger; belieTing., but without taking 
reasonable precautions to asoerte.in that it could not 
be dischargedJ • • (Par. 149a M.C.M. 1928)." 

In CY 218240, Howard (12 B.R. 17) it was held that the action 
of the accused in operating a plane in a culpably negligent maDD.er which 
caused the death of a human being constituted manslaughter. 

The Board ot Review ia of the opinion that the evidence clearly ahows 
that accused was culpably negligent in operating.the plene in a lawful but 
unauthorized manner, and without due caution and oircwnspection, resulting 
in the death or Private Frederick Yi. Brown, Jr., as charged in the Speci• 
tication, Charge I. 
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As to the Specification to Charge IIa 
ID Regulation No. 62-15, 24 November 1944, provides for the 

publication of the "Pilots' Information File.• Paragraph 6 of this 
regulation provides.for its distribution ton~** one each to each 
pilot***"• Paragraph 7 provides that the personnel specified in 
paragraph 6. shall certify that they have read and understand all in• 
structions and information contained in their files. The court could 
take judicial notice or Pilots' Information File as a part or A.AF 
Regulations (M.C.M. 1928 Pe.r. 125). 

An inspection of Pilots• Information File 2-1-3 discloses 

that Paragraph 16 refers to Contact Flight Rules end is as follows, 


"16. Minimum Altitude of flight: 
a. Except during takeoff and landing, airers.ft 

will not be operateda 
(1) Below the following altitudes, 

(a) 1,000 feet above any building, 
house, boat, vehicle, or other obstructions to flight. 

(b) At en altitude above the congested 
sections of cities, towns, or settlements to permit an 
emergency landing outside of such sections in th~ event 
of complete power failure. ' 

(c) 1,000 feet above any open-air 
assembly of persons. 

(d) 500 feet above the ground elsewhere 
than as specified above. . 

(2) Within 600 feet of any obstruction to 
flight. 

(b) Any maneuver may be conducted at such 
altitude above the ground or water as is necessary for its 
proper execution in places other than specified above, when 
such maneuver is required to accomplish an ordered tactical 
flight, engineering, or training mission• 

. ' 

It is noted that the Specification of Charge II alleges a 
Tiolation of paragraph 16d. Con~act Flight Rules File 2-1•3. The 
correct designation of the section referred to is paragraph 16a(l)(d). 
Specifications should be worded in such a mazmar to give the accused 
sufficient notice ot the offense with which he is charged (Dig. Op. 
JJJ; 1912-1940, Section 428 (10); C.:M. 257469 Mackay 37 BR 140). 
However, inspection of paragraph 16, Contact Flight Rules File 2-1·3• 

. as quoted above, discloses that there is only one subparagraph d con• 
tained therein, and that no colli'usion could ·result by the incorrect 
designation ot the subparagraph of pare.graph 16 of said Conte.ct Flight
Rules. · · 

The accused clearly Tiolated paragraph l6a(l)(d) Contact Flight 
Rules 2-1-3, by flying over the Loly Beach motor pool at an alt.itude 
~11 below 500 feet while buzzing the pool. His actions in flying at 
this low altitude are ahawn to be deliberate in that he buued the pool 
trrice. 
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6. War Department records show that aeoused is 21 years and 4 months 
- of ete, that he enlisted in the »-my on 17 June 1943, was discharged to 

accept an appointment as a Flight Officer on 20 November 1944 and was 
discharged to accept a temporary appointment as a Second Lieutenant in 
the J.nrry of the United States on 27 November 1945. 

7. Consideration has been given to the recommendations for clemency 
aceompenying the record of trial trom Lieutenant Colonel Henry s. Howard, 
Air Corps, defense counsel, and Lieutenant Colonel William. J. Clasby, 
Chaplain, Eighth Air Foree. 

s. The court was legally constituted and had jurisdiction over the 
accused and of the offense. No errors injuriously affecting the substan
tial rights of accused were eOllllltitted during the trial. The Board of 
Review is of the opinion that the record of trial is legally sufficient 
to support the findings of guilty and the sentence, and to warrant con
finnation of' the sentence. Dismissal is authorized upon conviction of 
a violation of Article of War 93. 

s 



JAGK - CM 310352 1st Ind 

SEP 2 8 1946 
WD. JA.GO. Washington 25. D. C. 

TOa The Under Secretary of Wa.r 

1. Pursua.nt to Executive Order No. 9556. dated May 26., 1945. there 
are transmitted herewith for your action the record of trial and the 
opinion of the Boa.rd of Review in the case of Second Lieutenant John D. 
Brunke (0-2032431). Air Corps. 

2. Upon trial by general court-martia.l this officer wa.s found guilty 
of manslaughter in violation of Article of War 93 a.Dd of wr~ngfully flying 
an airplane at an altitude of less than ten feet above the ground contre.ry 
to paragraph 16A(l)(a) Contact Flight Rules contained in Pilots Information 
Files 2-1-3 in violation of Article of Wa.r 96. He was sentenced to be dis
missed the service. to forfeit all pay and allowances due or to become due, 
and to be confined at hard labor. at such plaoe as the reviewing authority 
might direct. for five years. The.reviewing authority approved the sen
tence and forwarded the record of trial for action under Article of War 48. 

, 3. A summary of the evidence may be found in the accompanying opinion 
of the Boa.rd of Review. I oonour in the opinion of the Board that the record 
(?f trial is legally sufficient to support the findings and the sentence and 
to warrant confirmation thereof. · 

On 29 December 1945 while stationed on Okinawa., accused obtained per
mission to fly an airplane for the purpose of securing his flying time 
for the month. While flying the plane the accused "buzzed• the Loly Bea.oh 
motor pool where several of his friends were standing. During-his second 
•buzz• over the motor pool the tail of the plane struck and killed Private 
Brown. a friend of the accused. The a.ct of flying over the motor pool at. 
this low altitude was in violation of Army J.ir Forces Contact Flight Rules 
a.s contained in Pilots Information File 2-1-3. 

The accused is 21 years of age and is single. He enlisted 17 June 
1943 and has been in the Army since that date. He n.s appointed flight 
officer on 20 November 1944 and commissioned a second iieutena.nt, AUS. 27 
November 1945. The Staff Judge .A.d.vooa.te 1 s review showa that the accused 
left the United States in May 1945. He participated in a number of missions 
as a pilot of P-38 aircraft assigned to the 28th Photographic Reconnaissanoe 
Squa.dron. He was awarded battle participation credit for Air Oifensive. 
China.. Third Fleet Operations against Japan. Air Offensive Japan Uld Western 
Pa.oifio Campaign. The homicide committed by the aocused amounts to involuntary 
man.slaughter and occurred while the accused wa.s entertaining ao~ of his friends, 
inoluding the deoeased. In view of the three year period of maximum confinement 
for involuntary m&nSla.ughter prescribed by section 275., Criminal Code ot the· · 
United Sta.tea (18 U.S.C.453), and all the circumstances of the ease. it is 
recommended that the s entenoe be confirmed but that the period ot confinement 
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be reduced to two ;rears, that the sentenoe a.a thus modified be ordered · 
executed, t.lld that a. United States disoiplinar;r barra.eks be deaigna.ted u 
the place of' confinement. · 

4. Inoloaed is a f'orm of action designed to. carry into e:uoution the 
foregoing recommendation, should it meet •1th ;your approval. · 

... 
2 Inola THOMAS H. GREEN 

l. Record of' trial Major General 
2. Form of action The Judge Advocate General 

( G C II O 307· 15 vet 19L6)•• •-"'l• • I - ~ 

1 
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WAR DEPARTMENT 

In the Office of The Judge Advocate General 
Washington 25, D.c. 

DEC 1 6 1946 
JAGQ - CM 310354 

UNITED ST.A.TES ) :BREMEN PORT. COMMAND 
) 

v. ) , Trial by- o.c.M., convened at 
) Bremen, Germaey, 14 and 26 

Printe EUGENE L. D. NEWSCRA ) December 1945. Dishonorable 
(.34991543), 3715th Quarter ) discharge and confinement for 
master Truck Company, Camp ) life. Penitentia.r,-. 
Schwanewede, Germany. ) 

REVIEW by the BOARD OF REVIEW 
DICKSON, OLIVER and BOYI.&S, Judge Advocates 

l. The Board of Review ha8 examined the record ot trial in the case 
of the soldier named above. · 

2. The accused was tried upon the following Charge and Specif'icatiCll: 

CHARGE: Violation of the 92nd Article of War. 

Specificationi In that Private Eugene L. D. Newsom, 3715th Quar
termaster True~ Company, did, at Cimp Schwanende, Germa.ey; 
on or about 28 November 1945, With malice atoretholJ&ht, 
Wil.l.tully, dellberateq, feloniously, unlaw.tul.ly-1 and with 
premeditation kill one Teclmician Fifth Grade James E. 
Thomas, 3985th Quartermaster 'frl?.ck Compan;y, a human being by 
shooting him with a carbine. 

The accused pleaded not guil'tir to and was found guil~ of the Chari• and 
Speoif'ication. With three-fourths 0£ the members ot the court present at 
the time the vote was taken ccmcurring, the accused was eentenced to dis
honorable discharge, total .forfeitures and confinement at hard labor tor 
-life. The reviewing authority approved the sentence, designated the United 
States Penitentiary-, Lewisburg, Pennsylvania, ae the place of cai!inement,=·f9rwarded .the record of trial for action pursuant to Article of War 

3. The Board of Review adopts the statement of the nidence and opin
ion in the Staff Judge Advocate•s review. 

Murder is the unl&llful killing of a human being with malloe afore
thought. Unla:wful means without legal justification or excuse. The death 
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must talce place within a year and a day of the act that caused it (MCM., 
1928., par. 14Ss,). The law presumes malice where a deadzy weapon is used 
in a manner like:cy to and does in fact cause death (Vlharton 1s Criminal 
Law (12 Ed.)., Vol. 1., sec. 426). 

The evidence in the record of trial conclusivezy proves that accused 
willfully and intentionally shot the deceased and that deceased died the 
same day as a result of the gunshot wound inflicted upon him by accused. 
No legal justification or excuse for the act of accused appears in the 
record. 

4. The court was 1egal.zy constituted and had jurisdiction over the. 
accused and the offense. No errors injuriouszy affecting the substant+al 
rights of the accused were committed during the trial. The Board of Review 
is of the opinion that the record of trial is legalzy sufficient to sup
port the finding of guilty and the sentence. A sentence of death or im
prisonment for life is mandatory upon a conviction of a violation of Ar
ticle of War 92. Confinement in a penitentiary is authorized by Article 
of War 42., recognized as an offense of a civil nature and punishable by 
penitentiary confinement for more than one year by sections 452 and 454., 
Title 18 of the Criminal Code of the United States. 

. I 

Advocate 

2 
I • 
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WAR mPA.RMNT 
J;rmy Service Forces 

In the Officw or Tbs Judge Advocate General (27.3) 
Washington 25., D. c. 

' SPJGII - Cl{ 310.362 

UNITED STATES ) OKINAWA BME CCllMA.ND 
)

v. ) Joint trial by a. Ol • ., convened at 
) Headquarters Ok:tnawa Base canmand., 

Private 'nICW.S J. BOSPELL ) 6., 7., 8 February 1946. Dishonor
(15.3769.35) and Private IENJAMIN ) able discharge and confinement for 
E. GRATroN (3010?569), both of ) life as to each. Pe:c:1. tentiary, 
1908 Engineer Aviation Battalion., ) McNeil Island, 'Washington • 

. __,_________ 
H!:VIEW by the BOARD OF !EVIEW . 


TAPPY., S'.IERN and TIE\ETHAN, Judge Advocates. 


l. 'ltle Board ot Ieview baa examil1ed the record of trial in the cue 

o£ the aoldiera named abow. 


2. Tba accused wre jointly tried upon the following Olarge and 
Spe c11'ication, 

aJAD: v.t.olation or the 92nd Article of war. 

Spec1fi.cation: In that Priw.te Thomas J. Bonell, Canpany c, 
am Private Benjamin E. Gratton., Caapan;y B; both ot 1908th 
Engineer .l'Yaition Battalion, acting jointly, and in pur
suance o! a camnon intent, did, at or near ~da, Ok:ula'Wa, 
on or about 5 Janua.27. 1946, forcibly- and feloniously-, against 
her Ylll., have ca.rnal knowledge of To;ro Tamashiro. 

Both accuaed pleaded not guilt)" to and •re to1md guilt;r of the tlla~ and 
Specii'ication. Evidence o! one previous conviction was introduced as to 
accused Bonltll. Each accused 1laS sentenced to dishonorable diacharp, 
total tor!eitures and confinement at hard labor for the tenn of his natural 
lite. The Nview.i.ng authority- approwd the sentences., designated the 
United States Penitentiary, McNeil Island, Washington., as the place or con
.tiMment and f'orwarded the record of' trial tor action under Article ot war 
sot. ' 

3. On 5 Januar,r 1946 about 1630., Toyo Tamashiro of Sukuta., Nago, 
natiw Okinawan !aiale, t.nty--three ,-.ara ~ age and married, waa hauling 
lumber tor household use in the vicinity or Kyeda. She -.s accmpanied by 
her cousin, J'uko Kishimoto, a male sewnteen ;y9an ot age (R. 11,14,16). 
11hll• walld.ng along the road they- encountered a large truck llhich waa 
brought to a at~ in t'ront of them in such a ·manner as to block their path 
(R. 17). Three 11colored. bo;ra• got ott the truck. Toyo became frightened 
anc1 atarted to ru. She was pursued and caught by' tll'O ~ the truck occupants. 
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by dragged her to the truck and .forced her into it. She succeeded-in· 

jumping off but they- again caught her and placed her in the truck (R.ll,17). 

In the meantim the third member o.f the group approached Juko 1rith a· knife 

and threatened him. Juke, observing Toyo being dragged to the truck, was 

po•rless to cane to her aid and as the truck drove away, he tried to fol

low on foot but 1la8 soon outdistanced (R.17). 


J..B · the truck was driven from the scena of the abduction, Toyo called 
tor help shouting, "ll.P., ll.P., • but one o! her assailants placed hia haJxl 
oV9r her mouth and 1tthe truck rolled along the road leading to the mountain.• 
She 18&8 offered a cigarette but threw it on the fioor o! the truck. Arter 
a short drive, the vehicle was brought to a stop and 1'070 ns dragged out 
(R.ll). 

One o! the men tried to unbuckle her belt but she struggled so two o! 
them held her llh.ile the third remoV9d it. They pushed her and she fell to 
the ground. ~ one held her ha.lid, another "Unbuttoned her underpants." 
$be struggled but one of them got on top ot her. A.s she continued to struggle 
he struck her a couple of times am •inserted his penis-." ill three or 
these individuals had sexual intercourse "Pd.th her. .Atter the first om had 
!imshed, he got oft and held her 'While the second accomplished sexual inter
course with her. During the progress o! these two assaults, tJie third mem
ber or the gang ,ras •standing by the truck, more or less like a guard." Up
on completion o! the seco?ld assault, be came to 11here Toyo was lying and had 
sexual intercourse with her 1'hile the other two held her (R.12). She had 
resisted throughout to the extent· of her ability- and had offered no coope!'
ation to an;y o! her assailants (R.28). 

Juke>, seeking aid after Toyo•s abductiOJl, stopped a· jeep that.approached 
him on the road but could not make the dr:l.ver understa?ld. · He entered the 
jeep and they encotmtered a militazy police patrol car (R.17). lr.1.th the 
usiatance ot a child 'Who spoke "'broken English.," -Juko in!omed the inili 
tar;r police 'Who took him to the village or Ota (R.:52). Subsequently-, Lieu
tenant Charles R. Anthon;y received a report about !5s00 p.m. while at a 
llilit&ry- Police camp located at "Road junction 1 and 108." He obtained a 
jeep and acccnpanied b7 an eJil.ist.ed military' police began a search. On a 
side road a !ew hundred yards !ran the hig~ he came upon a truck along
side of which the accused Bos111Bll us standing. llben asked by the Lieu

. teJUU1t it there 'l'lere an;y o.thers with him• Boswll replied that he did not 
know and,when asked what he was doing there, stated that he 11as sightseeing. 
Sane tiw yards· a,ray-, Lieutenant AnthoJlY" observed Toyo crouching and pulJ 1:ng 
up her trousers~ She was "nervous and excited11 · and grabbed the lieutenant's 
am, patting it. Her clothing was in diaarray'. She indicated that there 
1'91'9- twc> others in the vicinity beside accused :eoa-ll (R. 8,9.,10,32). 
'lb,reupon Anthoey- rrund. accused Gratton ly111g in the gl'.8,88 1tle-vel on the 
deck" at a point about titteen :yards &1'&7. lelen asked what he was doing · 
there Gratton repliei., "I am hiding., just to be hiding., ·you know how it is~" 
1119 third member o! the gl".Oup (Morgan) 1'&8 found nearb;r. All were placed 
in arrest and under-·guard,wre taken in the truck to ~ Headquarters. 
T~o rode with Lieutenant iJ.nthcmy in the jeep (R.8,9). She _was 'Ver;y nervous . 
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and continued. holding on the ti.eutenant1 • am until she was taken to the 
company area where she eventually was calmed (R.33). At the ti.me of trial 
Toyo was unable to identify aey of her assailants although she was certain 
that the three men Lieutenant .Anthony had taklln into custody at the seem 
wre the three men "flho had intercoune 'With her (.R.lJ,29). Lieutenam.t 
.Anthony identified Toyo and the accuaed Bonell am Gratton aa the penona 
who wre pnisent at the scene 11hen he arrived about 5120 p.m. (R.31,50). 

Subsequently, Sergeant Walter O>x interviewed the accused llhile they 
wre in confinement and both recounted the incidents 1fh.ich occurred on the 
day in questioa. Bonell related to Cox that he had taken a ride in a truck 
and 1thlle drivilli obserwd a girl along the road. He thought ahe wawd to 
him so he stopped and talked to her. She entered the truck and they pro
ceeded to a road of~ the main highm!y' 'Where- be stopped the v.hicle, got out 
am led the girl to a spot about 15 yard.a my and had intercourse with her. 
(.R.21,22). Gratton1 s statement to Cox n.s substantial.q .the same as Boa
•11'• with re81)8ct to the picld.ng up a nat1"8 girl in a truck while out· 
far a drive, of proceeding to a side road ,mere the truck 11U parked and 
of the girl going to a point remowd i'ran the truck•. As to the nents llhich 
thereafter transpired, Cox testified that Gratton told him that "the girl 
111tnt down the bank and a few minutes later*** (he) wnt dawn and cam 
back." Gratton further told Cox that when the military police ·arriv.d 1n 
the jeep, he hid and 1IU diacowred by' the oi"fi cer and that the girl in 
tallc:1.ng to the officer "raised three fingers and pointed to the buahes" (.R.:28). 

4. Each accu.aed, upon be~ advised conoeming his rights u a wit
ness, elected to testify under oath. Tbair testimoey -.s substantially- the 
same in all respects. .\ccompar.i.ed by one Private Morgan they left their 
area at about 16.30 on S January 1946 in a truck dri9en ey accwsed Boswell 
(R.3~-42). They drow about ten or fifteen miles, travelling north on 
Route 1, to a point south of Nago, where they turned into a side road (R.34, 
L.3,4S). Morgan had to reliew himself ao accused Bonall brought the truck 
to a halt. A.a be did so they ob8ened a..._coming out ot the buahes. 61:w 
11&8 alone. 1be7 called to her and said., •~arettes., cheldng gum, puam, 
puah" (R..35,4.3,44). Gratton gaw her t1rn p&ek:ages of cigarette• (R.3.5) and 
BOBWlll ga'V1' her chewing gum (R.44). She nodded her head and :Bo81119ll led · 
her down an emb&nkmnt where she took off her panta, lq don and had inter
course with bin. (.R.44). .Uter completion oi" the act, be returned to tm 
truck am Gratton 11ent to her (R.45). She took otf all her clot.hi.~ and 
had intercoune with him (R.35,36,.39). Bo force was employed by either 
accused; ahe cooperated and did not object in arr:y way (.R..36,'44,49). .A.tter 
ccapletion ot·the act, Gratton arose and went io. the bank where he sat for 
about tin minutes while the girl awaited Mprgu. At his point Lieutenant 
.lnthozz.r and an enlia ted man drove up in a jeep ( .R.37, 47). It was then 
about 6:00 p.m. (R.38). Bonell was atand111g ey the truck (.R.46). 1'hile 
Gratton, who had been aitting on the bank, the11 lay dOWll in the grua (.R.38). 
1be officer observed the wanan in the buahe• and questioned her. In repl.7 
to his question as to how many •re there, she raised three fingen, (R..38). 
She did not appear "scared" or excited until the arriftl. ot the militar:, 
police (.R.38.,47). At that time she ran up and put her bancl on LJ.eutenant 
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.Anthony' i5 arm (R.46). Neither accused knew whetoor Toyo was the wanan 1d.th 
whom they_had sexual intercourse because she wore a veil at all times (R.39). 
Gratton, ~oswell and Morgan 'Yiere placed in arrest. .Accused l3o81118ll and 
Gratton denied that the woman with whom they had intercourse was ever in 
the truck (R.35,48) and that she 'Vias ldth Juko when they came across her 
(R..41, 43, 49). 

s. , 'lbe evidence clearly shows that about 4130 p.a. on 5 January 1946, 
Mrs. Toyo Tamashiro, a married 'WO!llan, 'RS kidnapped by the tlfO accused and 
one Private Y9rgan llhile she "AB walking along a highllay near the town of 
Kyeda, Okinawa, and spirited away in a truck driven by the accused BOS11ell. 
In a se eluded spot sane several hundred 7Uds from the main higlrffay slie was 
forcefully removed £ran the truck and though she !ought nth her abductora 
was finally- overpowered by the combined efforts of the three. During the 
struggle one of them struck her an:l she finally ngaw in, 11 though sexual 
intercourse us accomplished by each cmly through assistance of the others 
in holding her down. When Lieutenant Anthoey arrived upon the scene he found 
Toyo •nervoui1 and excited" and she remained so· for sane tir:e thereafter. 
Her clothing 11aa in disarray. Accused a08119ll, when first seen by the 
lieutenant eta.ming by the truck near the scene:, stated that he ,ras sight.
seeing_ and didn't know ii' an;yone elz,e was there, am accused Gratton 1Vhen 
observed nearby lying in the grass and asked what he ,ras doing replied, "I 
am hiding, just to be hiding, y-oU: know how it is." :Both accused made pre
trial statements admitting sexual intercourse ldth the wanan and repeated 
the eame stoey a.a witneeees at the trial but contended that such inter
course 1'&S with her full consent and cooperation. While they stated they 
could not idsntify Toyo aB that wanan am Toyo cOllld · not at the time of · 
trial identify either one of her assailants, U ia clear f'rom the testim.oey 
of Lieutenant .lnthon;y that BOS119ll and Gratton 11ere the men identif'ied by' 
Toyo and that the accueed had reference to Toyo as the woma.n with th.om 
they enga.ged in sexual. intercourse. Both or the accused denied that Toyo 
had e"Ver entered ~ trnck or that Juko, her cousin, ns present at arq 
time. 

. '!bus there was presented for the consideration of the court a single 
question - was the sexual intercourse 1dth Tc,y'O by the accueed Gratton and 
BoBllell 1d.th or with.out her consent? This was a question or !act to be 
detenn:1.ned by the trial court. Al.though it is not ld.thin our province to 
determine controwrted questions of fact_. in this case, w cannot retrain !raa 
remarking that in our opinion the o'Venrhelming wight of the e'ri.dence 
points unerringly to the guilt of. both accused. Their stoey of the ewn.s · 
which traaspired ,ras utterly,incredible and, in the light of human experience, 
unworthy of belief. All the facts and circumstances establish beyond 
reasonable doubt that the accused were guilty of rape as alleged. 

6. The charge sheets show that the accused Bonell is 21 years of age, 
having been inducted 29 No'9Bmber 1942 and that accused Gratton is 22 years 
of age with aerrlce since 13 December 19t.3. 
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· ·· 7~ · '.lhe. co'Dl"t 11&8 legally- constituted and bad jurisdiction ot the 
accused am the o.tfenses. No errors injuriously artecti.ng the substantial 
rights o! either accused wre camnitted during the trial. ~ Board of 
Bev.Lew 1,-ot the' opinion that the record ot trial is legall:r sut!icient 
to support the findings ot guilty and the sentence as 'to each accused. ,i 
sentence either ot· death or of imprisoment for lite 1a mandatorr upon 
conviction ot rape, ·in "fiolat:1.on of the 92nd Article ot War. Confinemem 
in a penitentiar,- is authorized b;y the "2nd Articl.e ot War tor the otfenae 
of rape, recognized as an offense of a civil nature and so punishable by' 
penitentiarr confinement tor more than one year b;y Se otion 22 - 28ol o! 
the Di.strict o! Columbia Code. 

~~ ,,-o/."a,(,l~(' • Jude,, .l,dvocat<,! 

~~ : Jude,, Advocat..· ---= :=~-r-1',i,-- _Judge Advocate. 

_,_ 
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VfAR DEPARTMENT 

In the Office of The Judge Advocate General 
Washington 25, D. C. 

SEP 18 1946 

JAGQ - CM 310403 

UNITED STATES ) 83:EID JNFANTRY DIVISION 
) 

v. ) Trial by a.c.M., convened at 
) Linz, Austria, 24 January 1946. 

Private ELMO HOOVER . ) Dishonorable discharge and con
(34982448), Company I, ) finement for life. Penitentiary. 
329th Infantry. ) 

REVIKI'{ by the BOARD OF REVIEW 
WURFEL, OLIVER and MCDONNELL, Judge Advocates 

l. The Board of Review has examined the record of trial in the case 
of the soldier named above. 

2. Th• accused was tried upon the following Charge and Specifica
tion: 

CHARGE:: Violation of the 92nd Article of War. 

Specification z In that Private Elmo Hoover, Company I, 329th 
Infantr;r Regiment, APO 83, on .Detached Service with Service 
Battery, 324th Field Artillery Battalion, APO 83, did at 
Schoerning, Austria, on or about 20 December 1945, forcibly 
and .f'eloniously against her will, have Carnal Knowledge ot 
Angela Schraeder, an Austrian civilian• 

.Accused pleaded not guilty to, and was found guilty ot, the Charge and 
Specification. Evidence of three previous convictions by special court
martial for absence without leave and one by sUlllmary courtrmartial tor will
ful disobedience of a standing order was introduced. Accused was se"ltenced 
to be dishonorably discharged the service, to forfeit all pay and allowances 
due or to become due, and to be confined at bard labor, at such place as the 
revielfing authority may direct, for the term of his natural lite. The re
viewing authority approvad the sentence, designated the United States 
Penitentiary, -Lewisburg, Pennsylvania, as the place of confinement, and for
warded the record of trial for action pursuant to Article of War so½. 

3. Eyidence tor the Prosecution. The prosecutrix, Angela Schraeder, 
of Oberachmann, age 12, was sworn and qualified as lmow:lng the meaning of her 
oath (R 9)._ On the 20th of December 1945 she left her home at Oberacbmann (R 9) 
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and went to Kammer which is twenty or twenty-five minutes walking dis
tance from where she lives. After getting a newspaper at Kammer she went 

· to Schorfl:i.ng, 'Which is fifteen minutes walking distance from Oberachmann. 
She left Schorfling an:l started home (R 10, 19). She could not definiteq 
state the time (R 10). She left home at 2:15 PM, it took her twenty to 
twenty-five minutes to go to where she bought the newspaper, and about 
filteen minutes to go from there to Schorfling. She has no idea how long 
it was from the time she left Schorfling until the man in the truck stop
ped her, but it was still light. She thinks she was in the company of the 
man who was in the truck twenty minutes, can't say what time she arrived 
home (R 19), but it was "not much" dark. She was walking and.did n9t have 
a bicycle that day (R 20). On the way home near a church (R 17) a truck. 
pulled up and the driver called to her (R 10). The truck was not an 
.American truck (R 20). 

"Q. Who ~id you see in· the truck? 
nA. An hnerican. 

"Q. How did you lmow he was an .American? 

. 11 A. He had a uniform on. 


fl.Q. Do you see anyone in this courtroom you saw that day? · 
"A. Yes. · 

"Q. Will you point out who you mean? 
"(The witness indicated the accused, Private Hoover)" (R ll). 

* * * * 
"Q. The first time that the truck stopped 'and. the man forced you 

into the truck did you notice any blood or any other marks 
or stains on his clothing? . . . 

"A. I don't lalow how I can say it - some blue, I don't know. 

"Q. At that time when you got into the truck .there was no blood 
on him that you could see? 

"A~ No. 

"Q• Are you sure that the man you see sitting in court right 
nc,w is the same, man you saw on that day-? Could it pos
sibly be somebody else? 

"A. No, he is it. 11 (R 20). 

* * * 
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11 Q. When the man asked you to get in the car did he offer you 
. anything? 

11 A. Yes, chocolate. 

"Q. 1~ didn't you tell us that berore l'lhen we asked you? 

11A. I didn't know. 


"Q•.Had you ever seen this man before? 
11 A. Yes, I can say it sure when I come from Kammer. I can't 

say it for sure it was the man he have driving a car, maybe
he was it. I don't knpw for sure. 

"Q. Did you ever sit in the car with him before? 

"A. No, just 'When it happens." (R 21). 


The man told her to get in the truck. She refused (R 11). He dismounted 
and after some struggle he forcibly put Angela on the seat in the truck. 
"He take my legs and put me into the earl' (R 11, 12). At the time she 
resisted and screamed (R 16). She tried to get out but was restrained 
(R 12). He was drunk and she was frightened (R 121 16). He forced her 
down on the seat of the cab and forcibly removed her underpants, tearing 
them in the process (R 13, 14). He opened his pants and got on top or 
Angela. Then 111Ferge~atig 1 - I have been raped."· It hurt her "under 
there". She felt something enter her body and she was crying (R 15). The 
part of the man's body that entered her body was that part she saw outside 
of his pants because they were open, and it entered her and hurt her "in 
the under body" (R 17). She continued to fight back but finally was not 
able to fight any more (R 18). She screamed again when accused got up 
( R 16). The attack took about 20 minutes. Angela did not see anyone on 
the road when she,got out of the truck (R 19). When she got out or the 
truck she was bleeding between her legs (R 18). She then went home and 
told her mother what had happened (R 18). Angela did not have her gray 
woolen fingerless gloves when she got home. The last time she saw them was 
11when it happens on the 20th11 • She doesn 1t knmr or remember if she took 
them off or lost them at that time. She had the gloves when the car stop
ped and "I don't know if it was in the car, I don't remember". She 
doesn't know where the gloves are now (R 47, 48). 

That night Angela went to Doctor Joseph Jirsa (R 18). It was stipulated 
that the doctor's finding was: 

"••• The libia (sic) minor display a little swelling and on.their 
inner side little haemorrhagical spots. The hymen is badly 
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swollen and torn on its hind and lower part; the fissure ' 
is ranging to the side of the vagina. The fissure and side 
of the vagina to "Which the .fissure extends are bleeding 
newly. The hymen is strikingly thick and pulpous. At the 
examination on 3 January 1946 I perceived that seemingly the 
ends ~f the fissure have nearly grown together but were 
bleeding slightly when unfolded. According to rrry medical 
statement of 20 December 1945 the girl might have been freshly 
deflowered.•••" (R 9). 

On 20 December Ludwig Asenstorfer and Franz Verwanger, prisoners of 
war at Ebensee, were given permission to visit their families at 
Schorfling, and, with a guard, they left their place of work to go to 
Schorfling (R 22 1 28). Asenstorfer rode in a truck (also referred to as 
a car by the witness) driven by the accused (R 23 1 25), and Varwanger 
drove another truck and was accompanied by the other guard ( R 28). . . 
Accused returned to Asenstorfer's house between 12:JO and 1:00 o'clock 
and had dinner there, then left again about 1:00 (R 23, 45). Accused next 
came to Asenstorfer's house about 3:00 o'clock, stayed only a few minutes 
and then went back to the car and left; he had not had anything to· drink 
at that time (R 24, 25 1 261 45). At ·that time accused did not have any 
re~ spot on his trousers (R 241 26). The next time Asenstorfer saw ac
cused was about 4:00 or 4:30 o'clock (R 24), "both cars were coming to 
my houst to take me", and they'left Schor.fling to return to the prison at 
Ebensse between 4:00 and 4:30 (R 25 1 45). Accused was drunk (R 261 27). 
They were in a German truck with a trailer (R 27). 11ln the time during 
four and four-thirty" 1 or at five oI clock, Asenstorfer saw that accused's 
pants were open and at the opening there was 11 a red thing on the pants", 
a spot or spots - "It looks like blood red11 - and accused said he had 
fallen (R 24, 251 26, 27). That morning Asenstorfer helped accused get his . 
truck out of a ditch, but helped no one get a truck out of a ditch during 
the afternoon (R 47). During questioning by the court Asenstorfer testified 
that he did not notice anything about the seat·of the truck "When he got in 
to go home (R 28); on direct examination when called as a rebuttal witness 
by the prosecution he again testified that he did not see anything on the 
seat of the truck when he got in to return to prison with the accused 
(R 45). On redirect examination he testified: 

"TJA: You were'asked the question before 1did you see anything 
in the seat of the truck' and you answered no. 

"A. Yes. 

11 Q. Did you understand that question when it was asked of you? 
11 A. I didn't remember this time. 

"Q. Do you remember now?

"A. Yes. · 
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11Q. Which statement is true? 
11 A. Gloves, we found them" 

11!.M: What color were the gloves? 
11.A. I don 1t remember. 

11 !.M: Did they have fingers or were they mittens? 

11A. No fingers, just mittens. 


11LM: Two of them? 
11,A. Tifoe 

11TJA: Do you ·1cnow what was done with the gloves or mat be
came or them? 

11 A. No. 

"Reexamination By the Court 

"Questions by the court: 

11 Q. or what material ware the gloves made o:t? 

11A. Woolen"· (R 46, 47). 


Verwanger testi.f'ied that after accused le:tt him at his home, he 
,_ 	 next saw accused about "Three or three-thirty-41 at Verwanger 1s home; that 

at that time accused had 11 a blood spot on the opening or his pants11 and 
said in German 11 that is coming from a :traulein11 ; and that he next saw 
Asenstorrer at 11a quaz:ter after four" (R 29). 

4• :grtdence for the defenss. 

Private James testified that at Ebensee on the morning of 20 December 
1945 he was told by an officer to take two prisoners of war to visit their 
homes. Accused told him he would take one of the prisoners. When they ar
rived at the town ,mere the prisoners lived accused stopped with his 
prisoner and James 11nnt on to rrr:, prisoner's home "• About 12:00 or 12:.30 
accused came on over to the house where James• prisoner lived, stayed just 
long enough to unload some wood and both of them then le.f't { R 301 .31). 
About 1:00 or 1:30 James nnt for a drive arxi saw accused's truck parked on 
the side or a road. Accused was there and a girl about twenty-three or 
twenty-four years old was standing there with him. There was a bicycle on 
the back ot the truck. The. girl was not the same one who was a witness in 
this case. Accused had blood around the .t'1y o:this trousers and on his 
hands, and the girl also had a little on her hands. James asked accused what 
was wrong, and accused said he had had intercourse 'With the girl and "busted 
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the leader under his penis. The little string under his penis"• Both 

James and accused asked the girl i1' she wanted them to take her home. 

"She said no. She got her bicycle out and le.ft". This was not later 

than one-thirty ( R 32., 33). James and accused then went back to the 

to11n; going down a hill., rounding a curve., accused stopped and James 

drove into the back o.r his truck and broke the water hose on James' truck. 

James took his truck to a garage, and accused le.rt. This was about 2:00 

or 2:30. James had consumed a pint o.r schnapps since that morning but 

that did not cause him'to run into accused 1s truck (R 331 35). About 

4:00 or 4:30 accused brought James• prisoner to the garage and le.rt. 

After the truck was repaired James and his prisoner 1'9nt to the home ot 

the other prisoner., and accused drove up and got his prisomr and all le.rt 

to return to the organization at about 4(30 (R 34). · 


Arter being advised of his rights, the accused elected to testily 

under oath. Private James• testimony is true insofar as the events o.r the 

morning· are concerned (R 361 37). Arter leaving the prisoners at their 

homes~ accused and James went to the to'W?l and accused separated from James 


. (R 37J., Accused saw a bunch o.r girls walking on a road., picked them up, 
took them to the edge of town and put them all off except one. "She was 
going that way so I took her". She stopped at her house and got a bi 

.· cycle, came back out and said she was going on. Accused put the bicycle 
on his truck, drove through town, and stopped on the side of the road 
(R 41). There the accused had intercourse with this girl, 1'ho was "chubby, 
rather heav,y build, black hair, looked about 22 or 23 years of.age". She 
was not the little girl who was the first witness called by the prosecu
tion., and accused·never saw the complainant prior to trial except 11 Just 
one time when she picked me out on New Year's Evening" (R 37, 381 401 41, 
44). It was about ten or .fifteen minutes till one o'clock, just before 
James drove up, or aromid one o1clock, that the, intercourse occurred (R 38, 
40). ~ It ocourred on the seat o:r the truck, the girl did not resist or t, 
fight or holler, did not bleed, accused did not have to ·argue with·her.,:it 
was just a matter of course, she took her pants ·down herself, and accused 
is. sure she had previously had intercourse ( R 401 41, 44). Accused used 
a rubber; when he took it oft ..it was not broken and was full of blood; 

. his penis was bleeding; 'While having intercourse with the girl he "broke that 
ll~tle .cord on the he.ad .or my penis" (R 37, 38., 401 42, 44). He removed 
the rubber 1n the truck, and got blood on his pants and hands and some got 

·'on the girl (R 381 401 44). Accused only had intercourse with the one 

girl {R 40). They had been stopped there about filteen minutes and were 

talking when James drove up (R 37, 41). James asked accused why he had 

blood on him and accused told him he had broken the little cord on the head 

ot his penis. James did. not ask how it happened and accused did not tell 

him (R 37). · After a short conversation, both accused and James asked the 

girl if she wanted them to take her home., and she said no. "She got her 


· 'Wheel an:i went up the road" (R 38, 42). On the way back to,.town; on a curve, 
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accused stopped his truck and James ran into the back of it damaging 
the radiator and breaking the water hose. Accused had no reason for 
stopping (R 38., 41, 42). They took the radiator off and accused left 
to go after James' prisoner and accused's prisoner. This was about 2:00 
or 2:30., "maybe three o 1clock11 (R 38, 42). Accused started to get the 
prisoners., there was a tractor in the middle of the road and accused 
slid in the ditch about 2 :00 or 2 :30., a man with a pair of oxen pulled 
him out., and his prisoner came to him there about J:00 or 3:30; accused 
then went back to where James was and told him he would go after JaJ!leS 1 

prisoner (R 38, 39, 40, 42., 43). That took' ~bout an hour., and when he 
got back James was ready to go and they left about 4:00 or 4:30 to 
return to thair q~artE.rs (R 39). Some time after one o'clock., after 
intercourse with the girl., and before his· truck got stuck in the ditch., 
Accused had dinner at the prisoner's house. Accused did not have a watch 
(R 42, 4.'.3). During the morning accused and James had each consumed a 
pint of schnapps (R 39). Accused was worried about the ,condition of his 
penis, but did not go to a doctor (R 40). 

5. From her testimony., Angela Schraeder arrived at Schorfling about 
2:55 Hl. She did not know when she left Schorfling nor how long after
wards the attack occurred. But the attack lasted about twenty minutes., 
and it was "not much" dark when she got home. The identity of the accused, 
the force employed by him, the fact of penetration., and the victim's 
resistance and nonconsent were established by her testimony, which was 
corroborated by the testimony that a pair of mittens., answering substan
tial:cy- the description she gave of hers, was found in the cab of ac
cused's.truck. 'Whether accused had intercourse Tdth another girl about 
one o'clock., and discrepancie.s as to whether or not he had blood on his 
trousers at one o'clock., three o'clock or four o 1clock, were all matters 
for the court to reconcile and determine. However, it does not appear 
that the accused could not have been at the place of the crime during the 
period between the time he left James at the garage about 2 :oo .or 2 :30 
and the time he returned with James' prisoner at about 4:00 or 4:30 
o'clock. It appears probable that the crime was committed betffeen 3:00 
and 4 zoo o'clock. Accused produced no evidence to corroborate his story 
about getting into a ditch with his truck. In fact., his prisoner 
Asenstorfer., mom he said came to him when the oxen were pulling him out., 
testified that it was during the morning that he helped get the truck 
out of the ditch and helped no one do so in the afternoon. Moreover, both 
Asenstorf'er end James testified that when they were ready to start back to 
camp at 4:00 or 4:30 accused picked Asenstorfer up at his home. Accused 
testified that after his truck was pulled out of the ditch about J:00 or 
3:30 it took about an hour to go after James• prisoner. But the prisoner., 
Verwanger., testified that after seeing accused at his home about 3:00 or 

'· 
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3:30 he did not see him again until 4:15. The court was warranted., upon 
this record., in believing the child and in disbelieving the accused. 

6. The accused is 25 years of age., was inducted on 8 March 1944 at 
Camp Shelby., Mississippi., for the duration of the war plus six months. He 
is single and attended grammar school for only one year. His AGCT score 
of 52 (Grade V) indicates below normal intelligence. ·However, the Division 
Psychiatrist after examination stated.t}:).at the accused was able to dis
tinguish right from 'Wl'ong, to adhere to the right, and to cooperate in 
his defense. The accused was triad and convicted by Special Court,.Martial 
on l February 1945·:ror an absence without leave for thirteen days; on 23 
March 1945 tor an absence without leave from guard with intent to abandon 
same; and on 31 May 1945 for an absence without leave for three days. He 
was tried and convicted by a Summary Court,.Martial on 27 June 1944 for an 
absence without leave for eight days; and on JO July 1945, for ld.ll.fully 
disobeying a Third Arrey curfew order. His Compaey- Comander states that 
his attitude toward his duties has been indifferent and he would not desire 
to retain him in the company. 

?. The court was legaJ.4,' constituted and had jurisdiction of the 
person and the subject .matter. No errors injuriously affecting the rights 
of the accused ,rare committed during the trial. For the reasons stated., the 
Board of Review is of the opinion that the record of trial is legally suffi 
cient to support the findings of guilty and the sentence, and to warrant 
confirmation of the sentence. A sentence of death or life imprisonment is 
mandatory upon conviction ot a violation of Article of War 92. 

~~· , Judge Advocate 

, Judge Advocate .4~
_______r..:-________., Judge Advocate 
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WAR DE?ARTMEJ.~T 
Array Service Forces 


In the Office of The Judge Advocate General 

Washington 25, D. c. 


SPJGQ - CM 310421 

U N I T E D S T A T E S ) 9TH BOMBARDMENT DIVISION (M)
) 

v. ) Trial by G.C.M., convened at 
) Paris, France, 15, 16, 17, 18 

Technician Fifth Grade Ai.rnREW ) January 1945. Sentence as to 
J.SKirH (.331.98302) and Private ) each accused: To be hanged by 
HERMAU J. TOLL (35303512), both ) the neck until dead. • 
of 1469th Ordnance Medium Maintenance) 
Com~ Aviation (Q), 91st Air Depot ) 
Group. ) 

I 

oPrnION by the BOARD OF REVIEW 
DANIEL50N, BURNS and DAVIS, Judge Advocates 

l. The accused were tried in a·joint trial upon the following Charges and 
Specifications: , 

CHARGE I: Violation of the 92nd Article of War. 

Specification: In that Technician Fifth Grade Andrew J. Smith, 1469th 
. Ordnance Medium Maintenance Compan;y Aviation (Q}, 91st Air Depot 

Group, and Private Herman J. Toll, 1469th Ordnance Medium Main
tenance Company Aviation (Q}, 91st Air Depot Group, acting joint:cy,, 
and in pursuance of a common intent, did, at Chartres, Eure et 
Loir, France, on Highwq i~-188, on or about 10 October 1944, with . 
malice a.forethought, willful.zy, deliwrate]Jr, feloniousJ.¥, unla:w
ful~, and with premeditation kill one Corporal William Nunn, Jr., 
a human being by shooting him with a carbine. 

CHARGE IIa Violation of the 93rd Article of War. 

Specification, In that * * * acting joint.1¥, and in pursuance ot a 
common ·intent, did, at Chartres, Eure et Loir, France, on Highwq 
N-188, on or about 10 October 1944, with intent to commit a teloey, 
·to-wits murder, commit an· assault on Sergeant Mitchel Harrison by 
willfully and felonious~ shooting him. in the shoulder with a car
bine. 
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I

Each accused pleaded not guilty to and, all the members of the court present at 
the time the votes were taken concurring, were found guilty" of both Charges and 
Specifications. No evidence of previous convictions was introduced against ac
cused Smith. All of the members of the court present at the time the votes were 
taken concurring, each accused was sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances due or to become due, and to be 
hanged by the neck until dead. The reviewing authority, the Commanding General, 
9th Bombardment Division (M), approved only so much of each sentence as pro
vided that accused be hanged by the neck until dead, and forwarded the record 
of trial for action under Article·of War 48. The. confirming authority, the Com
manding General, United States Forces, European Theater·. of Operations, confirmed 
each sentence, as approved and modified, but withheld the order directing the 
execution thereof pursuant to Article of War 5o½.)'i0n 22 June 1945 the Board of 
Review of the Branch Office of The Judge Advocate"deneral with the European The
ater of Operations examined the record of trial and held it ~~ally insufficient 
to sustain the findings of guilty end the sentence as to To~and legally suf
ficient to support the findings of guilty end the sentence as to accused Smith. 
The Board of Review's holding containing a summary of the evidence, a discussion 
of the law pertinent thereto, and the reasons end conclusions of the Board, is 
attached to the record. The Assistant Judge Advocate General in charge of that 
Branch Office approved the holding of the Board of Review, and on 23 June 1945 
forwarded the record of trial to the Cowna.nding General, United States Forces, 
European _Theater of Operations, for execution of the sentence as to accused 

1 	 Smith. @eneral Court-Martial Orders were published on 3 J~ 1945 vacating 
the findings of guilty end the sentence as to accused Toll~ The sentence of 
accused Smith was not ordered into execution because of lus escape from con
finement at IX Air Force Continental Stockade on 13 March 1945 • 

. 2. On 21 February' 1946 the record of trial was forwarded to The Judge 

Advocate General, Washington, D. c., for appropriate action due to the fact 


, that ,on 19 January 1946 the powers conferred by the direction of the President 
upon the Commanding General, United States Forces, European Theater, under the 
provisions of Articles of War 48, 491 50, and 50½ wer.e terminated. 

3. The record of trial of accused Smith has been examined by the Board of 
Review in the Office of The Judge Advocate General, Washington, D. c., and it 
adopts and concurs in the holding of the Board of Review of the Branch Office, 
a cow of which is hereto attached, and, for the reasons set forth therein, is 
of the opinion that the record of trial as to Smith is legally sufficient to 
support the findings and the sentence and to warrant confirmation thereof. A 
sentence of death or life imprisonment is mandatory upon conviction of murder 
in violation of Article of War 92. 
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SPJGQ - CM 310421 1st Ind 

Hq ASF, JAGO, Washington 25, D. c. MAY 2 0 1' '1 

TO: The Secretary of War 
-

1. Herewith transmitted for the action of the Presidenta.re the record of 
trial and the opinion of the Board of Review in the case of Technician Fifth 
Grade Andrew J. Smith {33408302) and Private Herman J. Toll {35303512), both 
of 14,69th Ordnance Medium Maintenance Company.Aviation (Q), 91st Air Depot 
Group. 

2. I concur in the opinion of the Board of Review that the record of 
trial is legally sufficient to support the findings of guilty and the sentence 
as to Smith and to warrant.confirmation of the sentence. I recommend that the 
sentence be confirmed but commuted to dishonorable discharge, total forfeitures, 
and confinement at hard labor for the term.of his natural life, that the United 
States Penitentiary, Lewisburg, Pennsylvania, be designated as the place of 
confinement, and that the sentence,. as thus commuted, be order~d executed. 

3. Inclosed are a draft· of a letter for.your signature transmitting ~he 
record to the President for his action, and a form of Executive action designed 
to carry into effect the foregoing recommendation, should such action meet with 
approval. 

THOMAS H. CiREE1'f 
Major General 
The Judge Advocate General4 	 Incls 

1 - Record of trial 
2 - Form of action 
3 - Draft ltr for sig Sec of War 
4 - Holding by ETO B/R 

(G.C.M.o. 2221 l.'.3 July 1946)9 . 

http:Presidenta.re




------------------------------

WAR DEPARTMENr · (291)
In the Office of The Judge Advocate General 

'liashington 25, D. c. 

JAGK -CM 310446 

8 JUL ~6 
U N I T E D 8 T A T E S ) 83D INFANTRY DIVISION 

) 
v. J Trial by G.C.M., convened at Unz, Austria, 

17, 18 and 28 Je.nua.ry 1946. Dismissal, 
Second Lieutenant JOHN RUPPEL ) total forfeitures, to pay a fine of $20,000, 
{0-2026294), Infantry. ) confinement for ten years, and additio.nal 

) confinement until fine is paid not to exceed 
) five years. 

OPI!qON·of the BO.A.RD OF REVIEW' 

KUDER, ACKROID and WINGO, Judge Advocates 


1. The Board of Review ha.a examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The acoua~d was tried upon the following Charges aild Specifica
tions a 

CHARGEa Violation of the 96th Article of War. (Finding of 
not guilty.) · 

Speoificationa (Finding of not guilty). 

ADDITIONAL CHARGE Ia Violation of the Both Article of War. 

Specification la In that Second Lieutenant John Ruppel, 
Comp&lJ¥ G, 331st Infantry, did, at Kremsmunster, Austria, 

· on or about 7 Ootollsr 1945, wrongfully and unlawfully sell 
the :following captured property of the United Statesa one 
Wanderer passenger motor vehicle, of the value of about 
$1500.00, thereby receiving a.a a profit, benefit aild. advantage 
to himself' the sum of 40,000 German marks and Austrian 
schillings, of-a lawful. exchange value of about $4000.00. 

Specification 2a In that Second Lieutenant John Ruppel, •••, 
did, at Kremamunster, Austria, on or about 10 October 1945, 
wrongfully and unlawfully sell the following captured property 
of the United States a one Opel Blitz truck, of the value 
of about $2000.00, thereby receiving as a profit, benefit 

. and advantage to himself the ,sum of 70,000 German marks and 
Austria.n schillings, of a lawful exchange value of about 
$1000.00. 



Specification 3a {Finding of not guilty). 

Specification 41 (Finding of not guilty). 

ADDITIONAL CHARGE Ila Violation of the 96th Article ot War. 

Specification la (Finding of not guilty); 

Specification 21 In that Second Lieutena.nt John Ruppel, •••, 
did, at Kremsmunster, Austria., on or about 8 November 1946, 
wrongfully a.ni in violation of Administrative Memorandum 
Number 36, Hea.dqua.rters Supreme Hea.dquarters.Allied Expedi
tionary Force, dated 25 October 1944, subjeota nTransa.otiona 
in Currency a.nd ·Foreign Exchange Assets", exchange, at a rate 
of exchange in excess of t~e official and. lawful rate of ex-. 
change, and outside official channels, $300.00 United Sta.tea 
currency into Austrian Schillings. 

Specification 31 (Nolle Prosequi by order of the convening 
. authority.) 

Specification 41 In that Second Lieutena.nt John Ruppel,•••, 
did, a.t Kremsmunster, Austria., on or about 25 November 1946, 
wrongfully a.ni in violation of' Administrative Memorandum. 

. Number 35, Hea.dqua.rters Supreme Hea.dqua.rtera Allied Expeditionary 
. Force, dated 26 October 1944, subject a 11 Tra.nsactions in Currency 

. and Foreign Exchange Assets 11, import by.mail, $50.00 United 
Sta.tea currenoy into occupied territory from the United Sta.tea. 

Specification 5a In that Second Lieutenant John Ruppel, •••, 
did, in conjunction with Firat Sergeant Vernon Vigen, _and 
Technical Sergeant Alfred Jantz, both of' Compa:ey Ha 330th 
Inf'a.ntry, a. t Kremamunater, .A.uatria, on or a.bout 10 October 
1946, .wrongfully, unla.wfully an:i fraudulently procure aJld 

. obtain United Sta.tea Poat&l Money Ord.era .in the sum of 
$7000.00 for unla.wf'.ul trU1Smitta.l to the United States. 

Specifica.tion 61 In that Second ·Lieutenant John Ruppel, •••, 
did, 'in oonjunQtion with Prha.te Robert K. Jolly and Private 
First Class Clarence E. Devener, both of 756th Tank Battalion, 
at Kremsmunster, Austria, on or a.bout 2 November 1945, wrong
fully, unlawfully and fraudulently procure aild obtain United 
Sta.tea Postal Money Orders in the aum of $1500.00 for unlawful 
transmittal to the United States. 

Speoifioation 71. In that Second Lieutenant John Ruppel,.-..., 
did, a.t Kremsmunster, Austria., on or about 6 NovfJ;!Dber ·1945, 
wrongfully, unlawfully and fraudulently attempt to procure 
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and obtain United States Postal Money Orders in the sum of 
$5000.00 for unlawful transmittal to the United States. 

He pleaded not guilty to the Charge and its Specification. not guilty to 
Additional Charge I and its Specification.s, and guilty to Additional 
Charge II an:i Specifications 5, 6 and 7 thereunder but not guilty to 
Specifications 1, 2 and 4 of AdditioL1Al Charge II. No evidence of previous 
convictions was introduoed. The court found the aocused guilty of Addi
tional Charge I and Specification l thereunder and guilty of Additional 
Charge II am Specifications 2, 4, 5, 6 and 7 therew:ider. He was like
wise found guilty of Specification 2 of Additional Charge I except the. 
sum "10,000", substituting therefor the sum "50.00011 , and except the 
sum 11 7,00011 

, substituting therefor the sum "5,000. 11 Accused was found 
not guilty of the Charge and its Specification, not guilty of Specifica
tions 3 and 4 of Additional Charge I and not guilty of Specification l 
of Additional Charge II. He wa.s sentenced to be dismissed the service, 
to forfeit all pay and allowances due or to become due, to pay the United 
States a fine of $20,000, to be confined at hard labor, at such place a.a 
the reviewing authority might direct, for a period of ten years, and to 
be further confined at ha.rd labor until the .ae.id fine was so paid, but 
for not more than five years,- in addition to the ten years before adjudged. 
Tho reviewing authority approved "only so much of the finding of Specifica
tion l of Additional Charge I as involves a finding that accused did at 
the time and place alleged wrongfully and ·unlawfully sell one Wanderer 
automobile, ownership unknown, and thereby receive a profit, benefit and 
advantage to himself in the sum ~lleged, in violation of Article of War 96.• 
The reviewing authority approved the sentence and forwarded the record of 
trial for action um.er Article of War 48. 

3. ividenoe for the Prosecution. 

As to Specification l, Additional Charge I. 

F.ranz Strehle, a chauffeur and movie opera.tor of Vienna, Austria, 
testified that on or about 10 October 1945, while the accused was checking 
his papers at Kremsmunster, Austria, he asked the accused if accused knew 
where he could buy a oar. The accused replied that he knew where there 
might possibly be one for him. A week later he returned to Kremsmunster 
and met the accused in the Burgermeister's office. Strehle asked the 
accused if accused had found a oar for him and accused replied that he . 
had found a Wanierer automobile. Thereupon. accused and Strehle went to 
a oivilian garage in Kremsmunster where the Wanderer was kept and accused 
asked a price of 40,000 marks for the oar. Strehle agreed to the price 
and received the keys from the person in charge of the garage. The ac
cused did not tell Strehle who owned the car but did say that it did not 
belong to him alone: Strehle then drove the Wa.merer to the Burgermeister's 
office. He put the purchase price of 40,000 marks on a table in that office 
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in the .presenoe of the a.ooused, an .Amerioan soldi_er named_ Prinoe and a. 
civilian named Gruenwald. He · never talked to Prince a.bout; the Wanderer 
before he purohased it (R. 57,58,59,60). At the time he pla.oed the money 
on the table, the acoU8ed and Prince were standing at the table and 
neither touched the money while he was in the room, although •Prinoe 
looked at it• (R. 66). Therea..t'ter he drove the Wanderer to Vienna and 
later sold it for 50,000 marks (R. 61). The Wanderer was a dark blue. six 
passenger limousine in "fif'ty per oent" oondition (R.-60). It would cost 
a.bout 15,000 marks new (R. 61).- When asked on orosa-e.xa.mina.tion whether 
the Wal'.lderer was a Wehrmaoht vehiole, Strehle said that it was and when. 
asked if it was a civilian automobile he sa.id, ~yes, it was a. civilian 
automobile but the Army must have confiscated it" (R.,68). vihen asked 
by the court why he sa.id the Wamerer was a Wehrmacht car he replied, 
"Beoause there was still signa on the Army pa.int, tor all tires, how 
many tire pressures it has to bave.PKW dgns on all oivili,an sede.n_a" (R.70). 

Alfred Gruenwald, a writing teacher from Vie:rma, Austria, testifhd 
that he had been present in the Burgermeister's office when Strehle put 
some mon,ey am a camera on a table in the prea·enoe of the a.ocused and an 
.Amerioan soldier named Prinoe. He did not know the amount of the money. 
He left the room before any ot the others and while he was .there no one 
had pioked the money _up from the table (R. 71,73) •. 

As to Specifioation 2, Additional Charge I. 

Private First Claaa Samuel G. Loyaoon testified that in_ the month 
of October 1945, he was a member of Company G, 331 Infantry and during 
that month had obtained an Opel Blitz truck from a. Linz, Austri-., jWllc 
yard. It waa no·t in running oondition, wa.a painted in German oa.moui'li.ge 
and had lioense pla.tea on front &nd ree.r a.nd two number• on the hood. He_ 
had pa.id a fn oJ.ga.rettes for it. He towed it baok to the Service Compa.ny 

. · where he wa.s atationed a.t the time and~ with the aid of a few soldier• 
and oivilian employees a.nd the use or part• from junked trucks aroUDd. the 

. motor pool, put it .in running oondition a.ga.in. The truck wa.a then used 
by the Service Company for hauling ga.rbage and gasoline. ?hereafter 
.Private Loyaoon wa.a transferred to another organization and wu not a.llowed 
to bring the truok with him. He did not see the truck a gain until he was 
assigned to work with the aoouaed. Aoouud a.llowed him to drive the truck · 
hauling diapla.oed persom .f'rom KremsmUDater to Kirohdorf with instructiona . 
to bring the keys to the acouaed each time he wa.s tiniahed with the truck• 
.A.t this "time it was being kept in a chilia.n garage in Kremamunster by · 
instruotio:n of the acouaed. Private Loya.con was la.ter transferred to still 
a.nother organization and left the truck in the civilian garage and gave the 
keys to the aooused (R. 83,84,86,86)• .A.bout two we•k• a.i'ter he had left, 
Priva.te Loyaoon returned and uked aocuaed it he could have the truck• 
.A.ccuaed told him he could, but that another officer was using it and it 
would be returned to him when that ofti oer was through with it. Still 
la.ter, Private Loya.con again asked the a.ccuaed for the truok and acouaed 
replied that he thought it had been stolen (R. 86,87). Sometime in 
December Private Loyacon aga.in saw the Opel Blitz truok which a.t that time 
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waa in the possession of_the Criminal Investigation Division and noticed 
that it had been repainted in a blue color. The original ca.molli'lage 
paint was that common to German military vehicles (R. 87). The license 
plates which were on it when he got it were the same as those on civilian 
cars. The truck could be started without a key by use of a.cotter key 
or a na.11 (R. 88). · 

Franz Strehle of Vienna.,Austria., testified that at the time he 
purchased the Wanderer automobile in Kremsmunster (see evidence Ullder 
Spec l. Ad~'Charge.I), the accused told him that he could buy an Opel 
Blitz· for 70,000 marks. He did not see the Opel Blitz at this time. He sold 
the Wanderer in Vienna. for 50,000 marks and returned to KremsmWlBter about 
fourteen days after he had bought the Wanderer. He there bought the Opel 
Blitz but did not know from whom he bought it. He got the key to the Opel 

·Blitz from the accused in the same garage from which he had taken the 

Wanderer~ The a.ocused told him that th'e -truck did not belong to the accused 

and that he would have to pay the ma.n who would go with him to Vienna. 

Strehle had told the accused that he did not have the money to pay for 

,the Opel Blitz with him (R. 61.62,63). Strehle described the Opel Blitz 
a.a "a three and a half ton truck, a Wehrmacht Army truck with yellow 

.pa.int" (R. 63). Af'ter receiving the keys from the accused. he drove the 

truck to Vienna in the company of an American soldier named Prince.· When 

they got to Viennaj Prince told_Strehle to give him the money right away 

because he needed it. Strehle then gave Prince so.coo marks and promised 

to pay the other 20.000 marks in a.bout 14 days. He had nevtir talked to 

any one other than the accused about the purchase of the Opel Blitz prior 


' . to the time he had bought it. After his return to Vienna. he put a :new 
motor in the truck and painted it. He later turned it over to Mr. Stewart 
.of the Criminal Investigation Division (R. 63,65). · There were Wehrmacht 
registration numbers Qn the Opel Blitz when he bought it • .He has never paid 
the balance of the purchase price of 20,000 marks (R. 69.70). On cross
examination upon being asked if .Prince had sold him the Opel Blitz, Strehle 
replied, •yes. I gave him the money for the Opel Blitz" (R. 68). On re
direct examination he testified that he never spoke to Prince about the 
Opel Blitz before his return to Vienna (R. 69). 

Alfred Gruemra.ld of Viellil&, Austria. testified that he had aocompa.nied 
Strehle alld Prince on ·the trip from Kremsmunster to Vieilila after Strehle had 
bought the Opel Blitz. He described the Opel Blitz as a ttwehrmacht truck 
with Wehrma.oht paint. three a.nd a ha_lf ton.". 

Private First Class Harold M. Prince testified that in the early 

part 0£ October he asked the accused, an officer of his organization, to 

get him a.ride to ,Vienna.. Several days later the accused told him that 

accused had procured a ride for him anl_that he. could go to Vienna. that 

evening at the prearranged time. Private Prince got into a civilian 

automobile with· three civilians, ·one of whom was named Franz and who 

later wa.s known to him as Franz Strehle. _The accused then asked him to 
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bring ba.ok 100,000 schillings whioh he wa.s to get from one of the men 
he wa.s going with. An Opel Blitz truck a.ooompa.nied the oar in whioh 

the a.ooused was riding on the trip to Vienna.. This truckwa.s painted 

in a.oamoufla.ge oolor a.nd this ca.m.ouflagewa.s the type peculiar to German 

military vehicles. Private Prince remained in Vienna a.bout six days 

a.nd received 40,000 marks and 10,000 schillings from Franz Strehle. 

When he returned to Kremsmunster he turned the money o,ver to the accused · 

and told the accused that Strehle had promised to send the ba.la.noe of the 

money the following week (R. 92,93,94). Private Prince again went to 

Vienna. in the early part of December with Mr. Stewart and Mr. Lewis of 

the C.I.D. and identified the civilians he had a.ooompa.nied on the earlier 

ride to Viemia. (R•. 96, 99). 


· Lieutenant. William H. Sharpe, oompany comma.nd~r of Compe.ny G, 331 
Infa.ntry, the organization to which accused was assigned, testified that the 
company had an Opel Blitz truck which was used for company duties a.Ild that · 
he gave no one any instructiona as to its disposition., It wa.a about two 
and a half tons and was painted in camouflage pa.int. It wa.a absent from· 
the oompany from the latter pe.rt of October to about the 6th of December, 
at which latter time it was returned to the oompany by Agent Stewart of 
the c.1.D., having been painted a greyish blue dur~ ita absence (R. 129, 
130). , 

· 	 As to Specification 2, Additional Charge II. 

Joseph Berna.th: a. tailor from Wela, Austria, testified that sometime 

during the end of October, 1945, he o&lll.e to Krem.smunster, Austria., and was 

ta.ken to see· the accused by one .. Prince, an American soldier. The a.ccused 

told Bernath that he had three hundred dollars ooming from America and 

that he would exchange it at the rate' of one hundred schillings for ea.oh 


· 	American dollar.· La.ter the sa.me mont~ in the accused's room in Kremsmunster, 
Bernath laid 9,000 schillings. on the accused's table as part of the exchange 
for the three hundred dollars, the accused being present at the time (R. 49, 
60,63). Three or four days after this transaction, Berna.th again came to 

· Kremsmunster.·and put 18,300 .schillings on the table in the accused's room, 
whereupon the acoused told him that the three'humred dollar• had not yet 
come from America•. but was expected soon. At this ,time BerDath received 
three. diamond rings and a brooch.from the a.coused.who told him to keep them 
until he received the %,300 {R•. 51). On ,9 November ·1945 Bernath received 
~hree hundred American dollars (three.fifty,·seven twenty and one ten-dollar 
.American bills) :from Prince in·the accuaed'a room. the accused being preaent 
at the time. Prinoe had taken this money out of his pocket before handiJlg 
it over to Bernath and the latter did not know to whom it belonged. The· 
acouaed did not speak during this· transaction (R. 52.54). At the time 
Bernath la.id the 9,000 schillings on the acoused's table and later when 
he laid the 18,300 on the acoused's table only the accused and Bernath 
were present in the accused's room. Prince had led Bernath to t~e aooused's 
room on eaoh of these occasions but had 'Withdrawn before the· mo.ney_ was laid 
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on the table (R. 53). On 21 Novembe~ 1945, Bernath delivered the balance 
of 2700 schillings to Prince in Prince's room at the latter's request 
(R. 53,54). A few days at:ter he had received the $300 Bernath returned 
the rings and brooch to the accused (R. 61). Bernath"sold i50"of the 
$300 in Linz a.nd gave the rest of it to Mr. Stewart of the C.I.D. on 
22 November 1946 {R. 52). Berna.th speaks Hungarian and very little 
German. Bernath, accused and Prinoe spekB to each other in Germa.n (R. 65). 

Private First Class Harold M. Prince testified-that sometime about 
the beginning of November the accused told him that he, the accused, ~d 
accepted'from a civilian 27,300 schillings in advance payment of three 
hundred dollars in American money. Private Prince, then a member of ac
cused's organization, did not know the civilian's· name at the time but 
later learned that itwaa Berna.th. later he received j300 in American 
money (three fifty, seven twenty-~.; and one ten dollar bills) from the ac
cused and was told to give it to the civilian in oaae the accused was not 
present when the civilian came for it.· About 10 November 1945, the ao
cused asked Private Prince to bring the money to accused's room. When 
Private Prince ca.me to accused's room with the money accused was present 
with the civilian Bernath. Private'Prince put the money on the·table 
and was ·told to sta.nd by the door and make .sure no one entered. This he 
did and thereupon accused gave BerDath the money a.nd received back from 
the civilian three rings and a brooch. On 19 November 1945, on instructions 
from Mr. Lewis or Mr. Stewart of the C.I.D. he asked for and received 2700 
schillings from Bernath, which sum he turned -over to the C.I.D. (R. -94,95,96, 
97). 

Mr. Ralph Stewart, agent, C.I.D., testified that during the iatter 
part of November 1945 he received ~260 dollars in American blue seal money 
from one Josef Bernath. 

. The prosecution offered in evidence a.a Prosecution Exhibit No. 15 a 
certif~ed true copy of Administrative Memorandum Number 35, Supreme Head
quarters, Allied Expeditionary Forces, dated 25 October 1944, subject• 
"Transa.ctions in. Currency and Foreign Exchange Assets. 11 This exhibit was 
received. in evidence without objection by the defense (R. 104). The provi
sions of thi• Administrative Memorandum pertinent to this Specification 
read as follows 1 

"2. Except as autho~ized, personnel in occupied German 

territory or liberated territory are prohibited froml 


a. Importing, holding, transferring, exporting or 
in ~ way dee.ling in United. States or Br_itish pa.per currency. 

b. Participating in transactions involving the 

purchase, sale or exchange of any ourrency against a:ny other 

currency, except through authori~ed agencies. · 

. ' . .. .. . 
•• Participating in tll,e transfer· of any ourreney 

against any other currency on behalf of persons not be.longing 
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to the Allied Foroe• in liberated or occupied territory.. 	 ·• . 
"3. This order applies to all personnel in oooupied German 

territory or liberated territory who are subject to Allied military, 
:naval or air force law, except those serving in a:od subject to ·the . 
laws of .their own country. 

"4. Violations of a.ny provision hereof will subject the 
offe:oder to trial by courts martial or other appropriate diaoiplinary 
action.• · 

As to Specification 4, Additional Charge II. 

. Ralph Stewart, Agent, C.I.D., testified that in the latter .part of 
November, 1945, he was assigned to investigate certain alleged activities 
of the accused a:od during the course of his investigation had occasion 
to piok up the mail of the accused at Compa.ny G, 331st Infantry. At thi• 
time the accused was. in confinement in the Stockade of the 83rd Military 
Polioe Platoon. In om letter addressed to the a.ocuaed he noticed a. small 
pa.rt of a. seooni lieutenant's bar protruding through the envelope a.lld upon 
glancing into the envelope could see a fifty dollar.bill in .AJnerican blue 
seal currency. He took the letter to the accused who opened it in his 
presence a.lld the fifty dollar bill was taken from the latter. Agent Stewart 
seized the bill as evidence (R. 110,114,116). 

The accused, on cross-examination, testified that he had met one 
Isabella Murin, a Czechoslovakian civilian, in Kremsmunster and that she 
had asked him to convert 60,000 marks into American occupation schillings. · 
Accused agreed to do this for her. It was not possible to effect thi1 ex
change through miHtary channels but she gave him the 60,000 marks to 
give to a oourier in the town hall who took the money to Linz for this 
purpose. After a.bout 1ix weeks had elapsed and the money had not been 
returned accused told her that if the.cow-ier did not bring the money 
baok he would give her some American money. Thereafter·, he wrote home 

• 	for $600. He received $160 before he was put in confinement and ai'ter he 
was in confinemer:rt he received the rest. He never had. the money, tor it 
was turned over to the C.I.D. The day he wa.s put in confinement he also 
received the 60,000 schillings trom the courier. Accused lcnslr he wa.a . 
not supposed to exchange, ·a.lld that one was not supposed to sell, .Alllerican 
money or buy anything with it. He did not know that one WU not supposed 
to have American money in one'• posaesdon (R. 153.154)•. Isabella.. Murin•s 
testimony substantially oorroborated that of the accused (R. 161-168). 

The p~oviaions ot the above mentioned Administratin Memorandum No. 

36 (Pros. Ex. 16) pertinent to thil Speoitication read as f'ollaw11 


u2. Except as authorized, personnel in occupied German 
territory or liberated territory a.re prohibited from• 

a. Importing. holding. tra.naferring, exporting or 
in any way dealing in 'United States or British currenc,7. 
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c. Im.porting or exporting a.ny currenoy through 
mail or paroel post faoilities, exoept currenoy u souvenirs 
not exceeding one dollar or five shillings in value. 

• • * 
f. Partioipating in the ,·.transfer of any currenoy 

against any other currency on behalf of persons not belonging 
to the Allied Forces in liberated or oocupied territory. 

"3. This order applies to all personnel in occupied German 
teritory or liberated territory who are subject to Allied 
military. ne.val or air force law. exoept those serving in alld 
subject to the laws of their own oountry. 

"4. Violationa of any provision hereof will subject the 
offeJlder to trial by oourts martial or other appropriate dia
oiplina.ry action.• · 

As to Specification 5. Addition.a.! Charge II. 

On 10 October 1945, First Sergeant Vernon Vigen aDd Technical Sergeant 
Alfred Jantz~ both members ot H Company, 330th Infantry, went to the monastery 
in Kremsmunater. Austria.. to get some wine. for their oompany. There they 
met the accused, IJ,.eute:na.nt. Ruppel. who· asked them if they wanted to ma.lee 
some money. Upon reoeiving an affirmative reply, the accused gave them 
approximately t1.ooo worth of Austrian schillings and told them to purchase 
United States postal money·orders with it (R. a.12). On 18 October 1S45 

, Sergeant Vigen purchased $3.000 worth of money orders and Serge~nt Jantz 
· puroha.sed j4100 worth of money orders with the money the acvused had given 

thma-. .. Both informed their company officers that they had won the moneY' 
gambling, as accused had told them to do. so that they could obtain per~ 
mission to convert it into money orders (R. 9,13.14). On or about the 
25th of October 1945. Sergeants Vigen and Jantz again saw the accused and 
illdorsed over to him the money orders they had thus purchased. each re

~ taining~ h01rever, ~00 thereof in consideration for their services (R. 10, 
14). Sergeant Vigen identified Prosecution Exhibit 1, consisting of twenty 
$100 money orders. as part ot the group of money orders he had illdorsed 
delivered to the accused and Prosecution Exhibit 2, consisting of three 
$100 money orders, as the three money orders he had retained (R. 10.11). 
Sergeant Jantz identified Prosecution Exhibit 3. oonsisting of thirty 
$100 money orders as part of the group of money orders he had iJldoraed 
a.n:l delivered to the accused and Prosecution Exhibit 4,. consisting of two 

· $100 money orders. as two of, the three money orders he had retained. Prose

cution Exhibits 1 and 3 had been found in accused's room by First Lieutenant 

William H. Sharpe, Company Co:mme.n:ier of Company G. 331st Infantry, during 

a search of the room made by him sometime during November 1945, af'ter the 


. acouaed had been arrested (R. 134,136). 

The prosecution offered in evidence as Proseoution Exhibit No. 14 

a certified true copy of Section II of "GIQ No. 85." Headquarters Theater 
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Service Forces. European Theater, Office of the Fiscal Director, 2 
October 1945, Subjecta "Conversion of Currency." This exhibit was re
ceived in evidence without objection by the defense (R. 104). The 
pertinent parts of this directive read as follows& 

. I 

· 
111. Letter liq United. States Forces European Theater dated 

29 September 1945, file AG 121 GAP-AGO. subjecta "Currency 
Exchange Control" is quoted for the information al'.ld guidance 
of all conoerneda 

1 2. Until .further notice, the tre.nsmission of · 
funds which have not been derived from U.S. official 
sources to any point. outside the theater or·conversion 
of rums which ha.ve not been derived f'rom U.S. of'ticial lln 

sources, by all personnel in this theater subject to w 
U.S. military law who enjoy the privileges of either 
the Army or· Navy finance or postal facilities or who 
purchase War Bonds for cash from either Army or Navy 
agencies, is prohibited. The utilizi:cg for such tra.n.a
mission or conversation mee.ns other than those afforded 
by .U.S. Army or Navy fia.na.nce officers, Army or Navy 
war bond officers, or through the Army or Navy postal 
service is also prohibited. 

1 3. The.proviaio:ca of para.graph 2, above, will be 
implemented a.a followe 1 · . 

a. All ~ield grade officers and all civilians 
who hold assimilated rank of field grade and above,"will, 
prior .to every transmission of ful'.lds to the U.S. via J.rar¥. 
or Navy postal services, execute and submit to .the agency 

· concerned the f'ollowi:cg certifica.tei 
• 11 I certify that these funds sought to be tra.ns

mitted via (Personal Tra.IlBfer Account) (Money Order) 
' (War Bond) (et cetera.) were derived only from United 
· States official· sources.• ·. · · . ·. 

such .certit'icate will be legibly signed a.zx1· the grade, aerial 
,number or comparable •oivilia.n designation .furnished together 
with complete address and APO number. · · · 
. . ... b ... All military per~ol'lllel (excluding officers ot 
field grade· and above) .. a.nd ·all civilie.ns who have no aS11milated 
rank and those who have assimilated rank up to and including 
company grade desiring to :deposit money in Soldiere l)eposita 
or to transmit funds by personal tre.nsfer account. postal 
money order, or by purchase of war bolld.s, will submit applioa• 
tions in suitable .form to the appropriate. oomma.?Jder, who 1a · 
charged with assuring himself that the funds sought to be 
transmitted by the applicants conoerned'were derived only· 
from U.S. official sources. Such commallder ia thenatter 

·charged 	with causi:cg·approved applioa.tiona to be transmitted 
to the ,agency, responsible for· final processing thereof, to
gether with appropriate evidence of suoh approval. 
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'4. U.S. official sources, as used herein, are defined 
as including only monies derived. directly or indirectly. 
from pay and allowances or monies imported from the zone of 
interior. 

16. It is desired that the foregoing be brought to the 
attention of all concerned including all civilians and 
civilian organizations under the jurisdiction of the Army 
alld Na.Yy.' . 
"2. Un:l.er the provisions of par 3o of letter quoted above,, 

Finance Of'ficers will be governed by the. following instructions ' 
in making conversiom for personnel defined in above mentioned 
directive a 

a. Convers~iona of currently legal tender currency 
of one country for currency in current use of another country 
will be made only when amounts presented for conversion by the 
individual indicate that such a.mounts were derived from u.s. 
Official sources as defined in the above mentioned USFET 
directive. Each individual will be required to sign a. certificate 
(in roster form if desired) oe_rtifying to the above mentioned 
facts. Finance Officers· will require the presentation of travel 
orders, when deemed neceuary, to establish authority for 
possessing certain currencies. If amounts deemed excessive 
are presented they will not be accepted until an investigation 
has been ma.de to determine the source of the funds. In such 
oases a certificate from the individual's oolllillanding offioer 
will be required indicating that the statement of the individual 
has been investigated a:td it .has been determined that the funds 
were derived from U.S. official sources.• 

As to Specification 6, Additional Charge II. 

On or a.bout 29 October 1945, Private Robert F. Jolly. Compa.J:11' G. 
331st Infantry, mentioned to a.ccused that the ban on money orders had been 
lifted and accused said that he knew it (R. 16). The sa.me day or a day 
later accuse'd asked Private Jolly if he would send $1500 worth of money 
orders home for the acoused, to which Private Jolly replied tha.t he would 
try. Accused then gave Private Jolly $1601 worth of Austrian schilling• 
and gave him the name and address of a person residing in Detroit, Michigan. 
to whom the money orders were to be sent (R. 17). 0n·1 November 1946 
Private Jolly lll8.de an application for $1500 in money orders which was re
jected and later made an application for $1,-000 in money orders which was . 
approved. The $1000 in money orders were given to the aooused by Private 
Jolly on that day and aooused told him to keep the rest of the money. 
Later Private Jolly asked o.ne Private Devener, a member of his organiza
tion, if he would get $500 in money orders and, upon receiving an af
firmative answer, gave Private Devener $500 in schillings (R. 18,20). 
Private Devener, on l November 1945,· procured $500 .in money orders ma.de 
out to the person residing in Detroit, Michigan. whose name and address.
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had been supplied to Private Jolly by the a.caused, and delivered them 

to the mail clerk from whom Private Jolly later picked them up (R.·20). 

Private Jolly gave Private Devener $10 with which to pay the fees for 

the money orders and kept what was left after paying ·the ·fee/Sand pur

chasing the money orders (R. 18,19). 


A certified true oopy of Section I of 11GB',l No. 85, 11 Headquarters 

Theater Service Forces European Theater, was admitted. in evideRce as 

Prosecution Exhibit No. 14 (R. 104). ·The pertinent parts of this direc

tive have been quoted above. 


As to Specification 7, Additional Charge II. 

On or about 6 November 1945, Corporal Ross V. Grant, the company 
mail olerk of Company G, 331st Infantry, the organization to which the· 
accused was assigned, was asked by accused if he was ta.king money orders. 
Corporal Grant told the accused that he was taking them and thereupon re
ceived '36700 worth of Austrian schillings from the accused who told him 
that he could have $700 if he could get the accused t6000 in money orders. 
Accused said that he did not want to have his name on the application a.nd 
gave Corporal Grant a list of names to whom the money orders were to be 
written out. Corporal Grant received from the accused some blank applica
tions with accused's signature on the back and was to have some of the 
men in the oompe.ny fill out the application forms. The only writing on 
the application forms was that of Corporal Grant with the accused's sig
nature on the back. Corporal Grant saw accused place his signature on 
the back of the application blanks. No money orders were obtained with 
this money because the APO was filled up a n:l. could not write them up for . 
Compa~ G. Corporal Grant returned all of the i6700 to the accused a.nd 
destroyed the application blanks at the request of the accused (R. 20,21, 
22). 

A certified true copy qf Section II of "GB;} No. 85, 11 Headquarters, 
Theater Service Forces European Theater, was admitted in evidence as 

-Prosecution Exhibit No. 14 (R. 104). The pertinent parts of this direc
tive have been quoted above •. , 

A certified true copy of Fina.nee Circular No. 80, Currency Directive, 
Headqv.d.rters European Theater of Operations, Office of the Fiscal Director, 
dated 22 January 1945, was admitted in evidence without objection by the 
defense as Prosecution Exhibit No. 16 {R...104). According to Section 
III of this Direct~ve the following ra~or· ex.change in t~e European 
Theater of Operations was established• li'tO,German.~rks equal.__l Dollar.• 
A certified true copy of Changes Number 4 to the. ..abo'V'a..._Finanoe Ciro~lar 
No. 80, dated 5 June 1945, was admitted in evidence without,.objection 
by the defense as ·Prosecution Exhibit 17 (R. 104). According"'to<t;hie 
directive the following rate of exchange in the·European Theater of~ .. 
Operations was established• •10 Austrian Schillings equal 1 Dollar." 
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4. Evidence for the Defense. 

The accuaed testified unier oath in his own behalf and said that 

beoaus e he spoke German one Lieutenant Kellog, then· of hls Company, had 

asked him to look around for a civilie.n car for the use of the company. 

While doing so he noticed the Wanderer in a. private civilian garage. It 

was all torn apart and no one knew to whom it belonged•. He did not take 

the Wanderer (R. 149). The first time he met Franz Strehle, Strehle asked 

him if ~e could get any vehicles and accused replied in the negative. · 

Aooused took Strehle to the garage where the Wanderer·was kept so that 

Strehle ootild buy some oil and that was the only time Strehle and aooused 

were in the garage together. Strehle had been in the Burgermeister•s 

office with accused but the only thing Strehle left there for accused 

was a camera ani Strehle had not left any money on the table (R. 150)•• 

Accused did not talk wi~ Strehle about·a Wanderer yehicle (R. 151). 


Lieutenant Kellog had told accused that Private Loya.con was on 

detached se;rvice and was coming to Kremsmunster driving an Opel Blitz 

truok and asked accused to take it a.ni put it somewhere. Accused took 

the. truck and· had a man drive it to the civilian garage. Several times 

thereafter the Company would us~ the truck, but no trip ticket or registra

' 	tionwaa issued for it. "Anybody could take the truck" (R. 149). When 
accused accompanied Franz Strehle to the civilian garage there were about 
fifteen oars there.altogether a.ni Strehle asked accused if he could buy 
them.· Accused replied that they did not belong to him but to the civilian 
garage. Accused had informed Private Loya.con that the Opel Blitz truck 
had been put in the civilian garage and he never told Private Loya.con that• 
the truok had been stolen. The key to the Opel Blitz had been left.with 
the accused but those who wanted to use the truck never came to him for 
the key but would use a J:18.il or a piece of wire to start it. He did not 
sell. the truok to Franz Strehle and had no conversation with Private Prince 
relative to selling it. Prince did not deliver any money to him after going 
to Vienna (R. 151,152). 

Accused never saw Josef Bernath until two days before the aa.le of the 
three hundred dollars took plaoe. Private Prince brought Bernath to the • 
aooused at that time. Accused had a ffSW small rings which he "wanted to 
trade for gold or have another ring made• (R. 150). Accused gave the . 
rings te Bernath with instructions to trade them an:i if he could not trade 
them to•ll them. A few days later Bernath came to accused's room in the 

. oomp~ of Private Prince a.nd gave ·accused baok his rings.· . At this time 
accused saw Prince give Bernath some money and Bernath give Prinoe some 
schillings. Bernath never gave the aocused .a.ny schillings (R. 150). . 

·. Prior to coming to Austria from Camp Bushay whioh was looa.ted near 

Innsbruok, the aooused had a little over seven thousand dollars in allied· 

marks and gave Sergeants Vigen an:l Jantz this money so thay could send it 

hom for him (R. 155). He did not ask the sergeants if they would like 

to make some money but at the tillB they got the ~ney they understood 
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that they would get something for their trouble•. although no definite 
amount was agreed upon. He t.old them that the mone;y had no value to 
him and if he got five or six thousand or any part of it, it would be 
better than what he ha.d, because he could not do anything with it. JJe 
only got five thousand dollars.worth of money orders back and did not 
know what had happened to the rest of it. He had given them the mone;y 
in Germany, not in Krema:munater as they had testified, am had given 
them no inatructions as to the ~ethod of obtaining the money order• 
(R. l59,l60,l6l). _ . . . . . 

Sergeant Robert Smith, Jr•• Comp&lliY G, 331st Infantry, testified 
that he ha.d been in the accused' a Company in July and August, 1946, and 
that the accused had won: quite a large sum of money gambling am tha.t 
he ha.d seen as muoh a.a three thousand dollars on the a.o<suaed at one 
time.· Accused had paid 100 to 176 dollars for hay tor a do&en horses 
used by the Company (R. 123). Sergeant Smith was in the same platoon 
with the accused in combat am knew that the accused had won the Silver 

. _Star. .When he first knew the accused a.bout 29 January 1946, accused 

was a private first class. Accused later became a eta.ff sergeant.. 

When asked.what accused's reputation in combat had _been. he replied, 

•you would. call him a good ma.n, not .afraid to go ahead. Everybody 

seemed to like him• (R. 124). ·. · · _ . , 


Sta.ff Sergeant Albert E. Wilson, Company G, 331st Infantry, testi 
fied· that he wu comp&ny men sergeant and that large quantities of food 
were bought tor. the. Company. mess other than that issued. When accused 
was mess officer.he paid for potattoes and a few of the vegetables. 
Accused.won a ·1ot of_ money ge.m.bl~ (R. 126,127). · · · 

·, Technician 4th Grade Harold E. Segedy, Division MP Platoon, .testified 
that he had been ·1n oombat with a.ocuaed and that accused was "a good soldier" · 
am •all' th~ fell_owa were his friends• (R. 128):. · · .. 

5. Additional Charge I and its Specifications • .. 
Article of War 80 appears for, the first time i??- the present Articlea 

ot War. ·rn the disousaion of these Articles before Congreaa Brigadier 
Ueil8ral.Crowder, then The Judge Advocate General,.said, •A.rtiole of War 
80 deals with captured or abandoned property. It is built upon a Civil 

·war Statute, and was· fowxi ver'Y' necessar;y during that period. ••• Our nw 
0 ..,A.rticle · 80, whioh is caned out of the Revised Statutee, oont'era no D8W' 

jurisdiction upon courts-martial. I am simply giving the Cirtl War atatute 
a place in the military code, where stUdenta of military law ma7 become 
familiar with it.• (Senate Report·No. 130, 64th Congresa. lat Se1slon, 
page 79.) The Civil War statute to which General Crowder referred 1a 
Revised Statutes. aection 5313, 50 USO 217, and· is still in effect. It 
provide• tha.t, . ,. 

.•.111 persona in the milita.ry or naval service of tho United 
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States are prohibited from buying or selling, trading or in 
any way dealing in captured or abandoned property, whereby. 
they shall receive or expect anv profit, benefit, or advantage 
to themselves, or e.ny other person, directly or indirectly 
connected with them; and it shall be the duty of such person 
whenever'such property comes into his possession or custody, 
or within his control, to give notice thereof to some agent, 
appointed by virtue of this chapter, and to turn the aame over 
to such agent without delay. Any officer of the United States, 
civil, military or naval, or any sutler. soldier or marine, or 
other person who shall violate any provision of this section, 
shall be deemed guilty of a misdemeanor, and shall be fined not 
more than i5,000, and imprisoned in the penitentiary not more 
than three years. Violations of this section shall be cognizable 
before aµy court, civil or military, competent to try the same." 

The various statutes dealing with captured and abandoned property passed 
by Congress during the Civil War. of which the above is but one, were applied 
-in cases involving captured or abandoned enemy private property aa well u 
captured or abandoned enemy ~blic property. (See~ v. Browne, 92 U.S. 
187.) Article of War 80 pro. des that, 

"AJJ.y person subject to military law who buya. sells. trades, 
or in any way deals in or disposes of captured or abandoned · 
property, whereby he shall receive or expect any profit~ benefit, 
or advantage to himself or to any other person directly or in
directly connected with himself. •••.shall.on conviction thereof. 
be punished by fine or imprisonment. or by such other punishment 
as a court-martial. military commission, or other military tribunal 
ma.y adjtrlge. or by any or all of said penalties.• 

Although ·there is no discussion of Article of War 80 in the 1928 Manual 
for Courts-Martial. the 1921 Manual contains a useful interpretation 
thereof. There it is said that. 

"This article is broader than the preceding one in the following 
particular• It protects abandoned e..s well as_ c&ptured property. 
and private as well as public captured or abandoned proporty.• 
(1,[:M, 1921. p. 430. See also CM ETO 9573, Konick. 4 Bull JAG 338.) 

The preceding.Article of War, 79. provides.that. 

•All public property taken from the enemy is the property 
of the United States and shall be secured for the service of the 
United States. and any person subject to military law who neglects 
to secure such prop~rty or is guilty of wrongful appropriation 
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thereof shall be punished as a court-martial may direct.• 

This oourse of legislation is in aooord with principles of modern interna
tional law whioh on the one h8.lld hold .that upon ita capture enemy public 
property becomes the property of the captor state and not the property.of 
the individua.l soldier who captures it (AW 79J FM 27-10, par. 327J Hague 
Regulations, Art. 53, TM 27-251, P• 33J SPJGD/D75534, 4 Bull JAG 389) and, 
on the;:other hand, protect enemy private property from plunder and pillage 
(FM 27-10, par. 329J Hague Regulations, Art. 47, TK 27-251, p. 31) • .Al
though the worda •plunder or pillage" aa used in Article of War 76 have 
been held to mean.a taking by force or violence (CM ETO 11725, Whitfield, 
,i Bull JA{J 488.J · aee Winthrop• a Mil. Ls.w &.lld Preo., 2d F.d., P• 626 ), ffpillage" 
in the broader sense, the senae in which that term is used in the Hague 
Regulations aXld generally in writings on interna.tiona.l law, 'lll&Y' be defined 
simply as the un&uthorized taking away of property, public or private. 
(Westlake, Interna.tional Law (2d Ed.), Part II, P• 1041 Hunt Report on · 
Am. Mil. Govt. Vol. 4, P• 360J Nast, 26 Revue General• de Droit International 

Publique (1919) p. 111 et seq.). Winthrop u.ys,. speaking of enemy private 
property, 

8 But all the captures recognized as legitimate in our law aXld 
practice have been captures for,· and by authority of, the 
UJ::iited States. No ta.king for private use or gain has been · 
allowed, but such taking he.a been regarded as a grave military 
ortense in violation of the ·42nd (now 76th) or other Articles . 
of War. 11 (Winthrop'• Mil. Law a.Ild Pree., 2d Ed., P• 781.) 

·Such an unauthorized taking or unlawful disposition of captured or aban• 
r doned enemy private property 1a now prohibited by Article of War 80, a 

protection to the inhabitanta_of occupied territory not afforded by Article
of War 79 or Article of War 76. Thus it is.said in the 1921 Manual for 
Courta-Me.rtial, page 430, ·in reference to Article of War 80, 

"Unless the captured or ab&.lldoned. property ia private, or 
unless the aota charged f&ll within the deaoriptions of thil 
Article, the offense 1hould be charged under Article 79, supra." 

Also, it ma.y well be that Artiole of War 80 seeks ~o protect abandoned 
private property ot friend. 8.lld foe alike from aota of pillage. Winthrop, 
spea.kirig of the earlier Article of War 42, now Artiole of War 76, prohibit 
ing pillage umer certain oiroumatances, says, •a.m whether private property 
sought to be taken belonged to persona hostile or friendly O&D. in no manner 
t.ffeot the lega.l character of the offenoe. • (Winthrop'• Mil. Law and Pree •• 
2d Ed., P• 627). Obviously, Article ot War 80 prohibits the wrongful ap
propriation or disposition of enemy public property as well aa enemy private 
property (CM ETO 9673, Konick, 4 Bull. JJ,,fJ 338J OM ETO 17667, Truex 
(CM 308337)). 
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The Wanderer car, the subject of Specification l of Additional 

Charge I, was found by the accused in a civilian garage in Kremsmunster, 

Austria, sometime after our troops had occupied that territory. It was 

a. civilian type oar and, aside from some markings on the tires, there was 
nothing to show that it had been owned or used by the armed forces of the 
enemy. No one knew to whom the Wanderer belonged a.nd it was all torn 
a.part when accused first discovered it. The loca.tion of the vehicle, its. 
type and oondition,would be clearly sufficient to give rise to a presump
tion that this vehicle had been private property, abandoned by its owner 
sometime prior to the advs.nt of our forces in this area., and that the 
owner was an inhabitant of the enemy state. However, apparently on the 
erroneous theory that a conviction under Article of War 80 necessitated 
a substantial showing that the Wanderer had belonged to or at least had 
been used by the enei:iv armed forces, the reviewing authority, in his ao
tion, approved only so much of the finding of guilty of Specification l 
of Additional Charge I as involved a finding 0 that accused did at the 
time am plaoe alleged wrongfully· and unlawfully sell one Wanderer auto
mobile, ownership unknown, and thereby receive a profit, benefit and ad
vantage to himself of the sum alleged, in violation of Article of War 96.n 
Having in mind the faot that the ownership of abandoned property is ' 
generally unknown, by the very nature of the property in question, if it 
is considered that ~he reviewing authority in effect simply-restated the 
offense proscribed by Article of i'iar 80 a.s an offense in violation of 
Article of Viar 96, the accused cannot be punished for a violation of 
section 5313, Revised Statutes (50 USC 217) set out above, la.id under the 

, 96th Article of War, for'the elements of that offense are substantially, 
if not exa.otly,similar to the offense described in Article of Wa.r 80 
(MCM, 1928, p. 188). However, the offense set out in that part of the 
action of the reviewing authority quoted above, considered as a lesser 
included offense, clearly charge~ the accused with a course of conduct 
in violation of the Rules of .Land Warfare and of a nature to bring dis
credit upon the military service. Members of the occupational forces of 
the.Army, particularly officers, are expected to conduct themselves in 
occupied areas in such a manner as to give the enemy inhabitants not the 
slightest oause to reproach the victor for lack of rectitude. Also it 
was no pa.rt ot the design of the .American people in waging war upon the 
German state to give the members of their successful armed forces a.n op
portunity" to engage in transactions for private gain in the enemy terri-. 
tories these forces might occupy. Such conduct is spe~ifically prohibited 
by. paragraph 328, FM 27-10. which reads as t'ollon a 

nPrivate gain by officers and soldiers prohibited.-·· Neither 
officers nor soldiers are allowed to make use of their position 
or power in the hostile country for private gain. not even for 
commercial transactions otherwise legitimate." 

There is substantial and convincing evidence that the accused. an officer 
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in the oooupationa.l forces, sold a Wanderer car of unknown ownership at 
a substantial profit to himself. There can be no doubt that the •~le was 
ma.de possible because of accused's position as an officer and member of 
the occupational forces. According ~o the 1921 Alanual for Courts-l&l.rtial, 
page 430, the elements of the offense of dealing in captured or abandoned 
property in violation of the 80th Article of «ar are set forth as follows• 

"(a} That the accused has disposed of, dealt in, received, 
etc., certain public or private captured or abandoned property." 

"(b) That by so doing the accused received or expected some 
profit or advantage to himself or to a certain person connected 
in a certain manner with himself." 

To _thia may be added, in view of the history of the Article and the very 
nature of the offense sought to be prohibited, the further element that 
the forbidden dealing in captured or abandoned property was accomplished 
by a member of our armed forces in occupied territory of the enemy. .A.11 
the above elements are included in the above quoted action of the review
ing authority with the single exception of a finding that the property 
disposed of, the Wanderer automobile, was "captured or abandoned property• 
and no new element ha.a been· added by the negative substituted phrase 
"ownership unknown.• Therefore,_it is the opinion of the Board of Review 
that the conduct described in the action of the reviewing authority is 
an offense lesser than and included in the unlawful sale prohibited by 
Article o£War 80, and constitutes a violation of Article of War 96. 
Although the accused, testifying_under oath, denied that he sold the 
Wanderer, the court could rightly refuse'to aooept aooused'a denial of 
participation in the sale thereof. 

The evidence adduced in relation to Specification 2 of Additional 

Charge I is amply sufficient ·to sustain a finding' of guilty thereunder. 

The Opel Blitz truck was painted in camouflage of-a type commonly used 

by tho German Army and one witn~aa testified that it had Wehrma.cht regis

tration numbers on it. However, even if the Opel Blitz truck was con

sidered abandoned instead of captured property since it was found in a 


· junk yard _in Linz, Austria, and private enemy property instead of public 
enemy property sinoe ope witneu teatified that it had civilian license 
plates on it mien found, tjle truck still comes within the class of 
proper·ty. covered by Article of Wa:r ao. If -considered as abandoned- property 
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the accused could hardly be prejudiced by the variance between the Speci
fication, which alleged that it was captured property> and the proof, for 
there is nothing in the evidence to indicate that the accused was eve1' 
misled as to the identity of the one Opel Blitz truck referred to through
out the trial. There is substantial evidence that he sold the truck at 
great profit to himself and it was within the province of the court to 
refuse to believe accused's denial of participation in the sale of.the 
Opel Blitz. 

Additional Charge II and its Specifications. . 
Although the evidence is conflicting as to the manner in which the 

three hundred dollars in American paper currency was handed over to 
Joseph Bernath and as to the date when Bernath returned the rings and 
brooch to the accused, there is no conflict in the testimony of the 
prosecution witnesses as to the fact that three hundred dollars in 
American paper money belonging to the aocused was given to Berna.th and 
that the accused received 27,300 schillin&s from Bernath under an agree
ment whereby the latter was to give the accused 30,000 schillings in ex
change for three hundred American dollars. On cross-ex9.I!lination accused 
adm.i tted that he knew he was not supposed to exchange or sell .American 
money. Such transaction was clearly a violation of the above quoted 
directive of Supreme Headquarters regulating transactions in currency, 
was prejudicial to good order and military discipline a.nd tended to bring 
discredit upon the military service in the eyes of the inhabitants of oc
cupied territory. Also, this exchange was at a rate far in exc~as of the 
lawful and official rate of exchange (Pros. Ex. 17,' quoted. supra.). Thus 
there was sufficient evidence to sustain a find~ng of guilty under Speci
fication 2 of .A.dditional Charge II and the court could rightly refuse to 
accept accused's denial of complicity in the transaction. 

The accused admitted on cross-examination that he wrote home and 
asked that ~600 be sent to him so that he could give this sum to a civilian 
from whom he ha.d received 60,000 marks. A C.I.D. agent le.t'er seized an 
American fifty-dollar bill extre.cted,'in the presence of accused, from a 
letter sent to accused. This was a clear violation of the above-quoted 
currency directive of Supreme Headquarters and was prejudicial to good 
order and military discipline. This evidence was sufficient to sustain a 
finding of guilty under Specification 4 of Additional Charge II. 

By his plea of guilty of Specifications 5,6 and 7 of Additional Charge 
II and of the Charge, the accused admitted having unlawfully obtained money . 
orders in the sum of $7,000 on or about 10 October 1945 (Specification 5), ·· 
in the sum of ~1500 on or about 2 November 1945 (Specification 6), having 
unlawfully attempted to obtain money orders in the sum of ~5,000 on or 
about 6 November 1945 (Specification 7) and that such conduct was prejudicial 
to good order and military discipline in violation of the 96th Article of 
,war. The evidence adduced at, the trial, apart from the above pleas, tho
roughly established that the accused did procure the United states money 

18 


http:Berna.th


(:,10) 


orders mentioned in Speoification 7,. using marks and schillings in pay
ment; therefor, in violation of the above quoted directive of Headquarters, 
Theater Servioe Foroes, prohibiting the conversionor exchange of funds 
not derived from U.S. official souroes or the transmission of such funds 
to any point outside the European Theater. The directive defined funds 
derived from U.S. officci.al souroes as including only monies derived, 
direotly or indirectly, from pay am allowances or monies imported from 
the zone of the interior. Although the evidence is not clear as to the 
source of the funds the accused used to buy or attempt to buy the money 
orders in question, apart from a suggestion that he may have won them 
gambling, the court could rightly infer, especially in view of his plea 
of guilty, that such a large sum had not been derived from aocused's pay 
and- allowances or from funds sent to him from the United States. 

6. War Department reoords show that the aocused is 27 years of age 
and is married. He attended high school for three years and did not 
graduate therefrom. He is a graduate of the "Chev.orletn Trade School 
which he attended for four years, majoring in metalurgy. From July 1940 
to April 1944, he was employed by a manufaoturing conoern as metalurgioal 
teohnician supervising steel treatment and laboratory research at a final 

.salary of ~8,000 per year. On 22 July 1944 he entered the service as an 
enlisted man and rose to the grade of staff sergeant. He was appointed 
and commissioned a temporary second lieutenant in the Army of the United 
States on 4 June 1945 while serving overseas with the 101st Infantry 
Regiment. On 4 June 1945 he was awarded the Bronze Star Medal for heroio 
aohievement; in connection with mil'itary operations against an armed eriemy 
in the vicinity of Saarlautern, Germany, and on 5 June 1945 he reoeived 
an Oak Leaf Cluster to the Bronze Star Medal for heroio aohievement in 
connection with military operations against an armed enemy in the vicinity 
of Oberhaus, Germany. On :31 July 1945 he won the Silver Star Medal for 
gallantry inaction at Fraulautern, Germ.any. 

7. On 17,May 1946, Yz. M. J. Keane, Jr. of Washington, D.C. ap
peared at a hearing before the Board of Review as oounsel for the ao
ous~d and filed a brief in his behalf. Attaohed to the brief is ·a letter 
to oounsel from accused's former oomma.~ng offioer, Lieutenant Colonel 
Albert J. McWade, and a sworn affidavit John Gray Paul~ Jr., the regularly 
appointed defense counsel in the trial of aooused. Both the brief and its 
attached correspondenoe were given careful consideration by the Board of 
Review. 

8. The court was legally constituted and had jurisdiction over the 
accused and of the offenses. No errors injuriously affeoting the substan
tial rights of the accused were oommitted during th~ trial. In the opinion 
of the Boa.rd of Review the record of trial is legally sufficient to support 
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the findings of guilty and the sentence and to w1:1.rr!l.ilt confirmation of 
the sentence. Dismissal is authorized upon oonvtr.tlon of a violation of 
Article of War 80 or Article of War 96. 

-..~-:-·-i-2·-e----' Judge Advocate 
, Judge Advocate-~---..._........-.......:;;.,_-----_r_cuJ.__._w_._w_4_·_....a_____, Judge Advocate 
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JAGK - CM 310446 1st Ind 

rm, JAGO, Washington 25, D. C. JUL 2 C 1946 

TOz The Secretary of War 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record of trial a.ni the opinion 
of the Board of Review in the. case of Second Lieutenant John Ruppel 
(0-2026294), Infantry. 

2. Upon trial by general court-martial the accused was found guilty 
of wrongfully and unlawfully selling a Wanderer automobile, captured prop
erty of the United States, at a profit to himself of about :ii:4000, and of 
wrongfully and unlawfully selling an Opel Blitz truck, captured property 
of the United States, at a profit to himself of about ~5000, in violation 
of the 80th Article of War.. He was also found guilty of exchanging, at 
a rate of exchange in excess of the official and lawful rate of exchange 
and in violation of standing currency regulations, ~300 United States 

.currency 	into Austrian schillings and of wrongfully importing by mail, 
in violation of standing currency regulations, ~50 United States currency 
into occupied territory from the United States, in violation of the 96th 
Article of War. He pleaded guilty to and was found guilty of wrongfully, 
unlawfully and fraudulently obtaining United States postal money orders 
in the sum of ~7000 for unlawful transmittal to the United States on one 
occasion, of wrongfully, unlawfully and fraudulently obtaining United 
States postal money orders in the SUill_ of ~i500 for unlawful transmittal to 
the United States on another occasion and of wrongfully, unlawfully and 
fraudulently attempting to obtain United States postal money orders in 
the su.,i of ~5000 for unlawful transmittal to the United States on still 
another occasion, in violation of the 96th Article of Vfar. He ,was sen
tenced to be dismissed the service, to forfeit ai'l pay and allowanc_~s due 
or to become due, to pay the United States a fine of ~20,000, to be con
fined at hard labor at such place. as the reviewing authority might direct, 
for a period of ten years, an:l. to be further confined at hard labor until 
the said fine was paid, but not for more than five years. The reviewing 
authority approved only so much·of the finding of guilty of the specifica
tion concerning the sale of the iianderer automobile as involved a finding 
that accused wrongfully and unlawfully sold a.Wanderer automobile, owner-. 
ship unknown, and thereby received a profit, in violation of the 96th 
Article of War, approved the sentence, and forwarded the record of trial 
for action under Article of ffar 48. 

3. · A swnma.ry of the evidence may be fow:n in the accompanying· opinion 
of the Board of Review. I concur in the opinion of the· "_Board that the record, 
of trial is legally sufficient to support the findings .as approved by the 
reviewing authority and the sentence am to warrant confirmation thereof. 

. ..... ..., ·' 
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On or about 17 October 1945, at Kremsmunster, Aust1:ia, the accused 

sold a civilian type Wanderer limousine to one Franz Sttehle, a resident 

of Vienna, Austria, receiving from Strehle 40,000 mark$ th~refor and about 

two weeks later, at the same place, the accused sold to Franz Strehle a 

two and one-half ton Opel Blitz truck, painted in camouflage of a type 

commonly u:sed by the German army, receiving from Strehle 50,000 marks for 

this vehicle. Both vehicles were kept in a civilian garage at Kremsmunster. 

The ownership of the Wandererer was unknown and the Opel Blitz truck had 

originally been found in a dump in Linz, Austria, from which it had been 

taken by a soldier of the United States Army. Before the sale the Opel 

Blitz truck had been used by the accused's organization. The official, 

rate of exchange was ten German marks to one dellar. 


Sometime about the end of October or the beginning of November, 1945, 
at Kremsmunster, Austria,, the accused gave one Joseph Bernath, a tailor 
from ·1tels, .A.us tria, three -hundred dollars in United States currency, and 
received from Bernath 27,300 schillings under a.n agreement whereby the 
latter was to give the accused 30,000 schillings in exchange for three 
hundred American dollars. The official rate of exchange was ten Austrian 
schillings to one dollar. In the latter part of November, 1945, at 
Kremsmunster, Austria, the accused imported by mail fifty dollars in United 
States currency into occupied territory from the United States so that he 
could repay with such currency one Isabella 1furin, a Czechoslovakian civilian, 
for some money she had intrusted to him. On 10 October 1945, at Kremsmunster, 
Austria, he gave two enlisted men ~7000 worth of Austrian schillines ~nd 
had them procure an equivalent amount of United States postal money orders 
for him, and again, on or about 29 October 1945, gave anothdr enlisted man 
~:1601 worth of Austrian schillings and had this enlisted man procure ~1500 
in United States postal money orders for him. On or about 6 November 1945 
the accused made final arrangements with the company mail clerk of his or
ganization for the conversion of ~5000 worth of Austrian schillings into an 
equivalent amount of United States postal money orders and gave the mail 
clerk ~5700 in Austrian schillings for tnis purpose, of which the clerk 
was to keep ~700 for his $ervices. No money orders were obtained with thi$ 
money because the Army postoffice was "filled uptt and could not write them 
for the organization. The foregoing tran$actions violated Theater orders. 

The accused is 27 years of age and is married. He attended high school 
but did not graduate therefrom. He is a graduate of a trade school and from 
July 1940 to April 1944 was employed by a manufacturing concern as a metalurgical 
technician at a final salary of ta,ooo per year. On 22 July 1944 he entered 
the service as an enlisted ma~ and rose to the grade of staff $ergeant be
fore being commissioned a temporary second lieutenant in the .An1y of the 
United States on 4 June 1945 while serving overseas with the 101st Infantry 
Regiment. On 4 June 1945 he was awarded the Bronze Star Medal for heroio 
achievement in conneotionwith military operations against the enemy in the 
vicinity of Saarlautern, Germany, and on 5 June 1945 he was awarded the Oak 
Leaf Cluster to the Bronze Star Medal for heroic achievement in connection 
with military operations against the enemy in the vicinity of Oberhaus, 
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Germany. On 31 July 1946 he won the Silver Star Medal for gallantry in ac
tion a+. Fraulautern, Germany. 

4. Consideration has been given to the brief filed on behalf of the 
accused by Mr. M. J. Keans, Jr. of Washington, D. C. &nd the letter of ac
cused's former commanding officer and the sworn affidavit of the regularly 
appointed defense counsel attached thereto. 

5. While there is nothing in the record to justify the acts of the 
accused, which clearly demonstrate that he is not worthy of his coJllllission, 
due to his excellent combat record, I recommend that the sentence be con
firmed but that so much of the fine as is in excess of $10,000, and so much 
of the confinement as is in excess of three years be remitted, and that the 
sentence as thus modified be carried into execution. 

6. Inclosed is a form of action designed to carry into execution the 
foregoing recommendation, should it meet with your approval._ 

3 Inola 	 TH01.IAS H. GREEN 
1. Record of trial 	 J.ajor General 
2. Form of action 	 The Judge Advocate General 
3. 	 Brief filed by 


counsel for acc'd 


( G.C.M.o. ~6J, 21 Augu~t 1946 ). 
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1/fAR DEPARTl.lENT 
A;rrrry Service Forces 

In the Office of The Judge Advocate General {315)
i~shington 25, D. c. 

SPJGH - CM 310473 
2 MAY 1946 

UNITED STATES ) THIRD AIR FORCE 
) 

v. ) Trial by G.C.M., convened at 
) HacDill Field, Tampa, Florida, 

Private JEfflLL T. HINES ) 8 March 1946. Dishonorable dis
(36513585), Squadron c., ) charge and confinement at hard 
326th AAF.Base Uhit. ) - labor for ten (10) years •. Dis- · 

) ciplinary Barracks, Fort Leaven
) worth Kansas. 

HOLDING by the BOARD OF 1iE VIEW 
·· TAPPY, S'IERN and T1iE \ETHAN., Judge Advocates. 

l. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2 •. The accused was tried upon the following·Charges and Specifi
cation~t' 

CHARGE I: Violation of the 61st Article of war. 

Specification lt · In that Private Jewell T. Hines, attached 
to Squadron c,·J26th Army Air Forces Base Unit, MacDlll 
Field, Florida., fonnerl.y ;'E.i member of Squadron CR, 316th 
Army Air Force Base. Urilt (EAUTC), · did, while enroute from 
Lakeland Army Air Fieid,,,~.J;akeland, Florida, without _proper 
leave., absent himself' from. hi,s organization at MacDill 
Field., From about 11 D:icember 1944 until returned· to mlli-· 
tary control at Lakeland A;rJriJ' Air Field, Lakeland., Florida, 
on or about 20 February 1945. 

Specification 2: In that * * *, did, without proper leave 
absent himself' from his organization at MacDill Field, 
Fram about 25 February 1945 _to about 5 :March 1945. 

CHARGE II: Violation of tre 69th Ar~icle of war. 

Specification 1: In that * * *, having· been duly. placed in 
confinement in the Post Guard House, Lakeland A-rm:, Air· 
Field, Lakeland, florida, on or about 20 February 1945,· 
did., at Lakeland ·Army Air Field, Lakeland., Florida, on 
or about 22 February 1945, escape from said confinement 
before he was s~t at liberty by·.proper authority. 



(Jl6) · 

SpecUication 2: (Nolle Prosequi). 

Specification 3: In that * * *, 'having· been dul.y placed in 
conf'ineme nt in the Post Guard House, MacDill Field, !'lorida 
on or about 7 June 1945, did, at MacDlll Field, Florida, · · 
on or about 14 June 1945 esca~ fran said confinement before 
he was eet at liberty- by proper authorities. 

aIAim m: Violation of the 58th Article of War. 

Specification: In that * * *, did, at :MacDill Field, rlorida, 
· on or about 14 June 1945, desert tbe eervice or the tJD1 ted 
States am. did remain absent in desertion until he returned 
to Milltary' Control at Orlamo Arlltr. Air Base,· Orlando, 
Florida, on or about 2l Janual"T 1946. 

le pleaded not guilty to, am was .t"oum guilty- of, all Charges and Specifi 
cations. No evidence of preTious convictions was introd:u.ced. He 11as sen
tenced to dishonorable discharge, total forfeitures an::l confinement at bard 
labor for fifteen (lS) years. h reviewing authority- appro'V9d the sentence, 
remitted five (5) :years of the confinement imposed, designated the Unl.ted 
States Discipllnar., Barracks, Fort Leavenworth, Kansaa, u the plaoe ot 
confinement and forwarded the record of trial for .action un:ier Article of 
war 50!. 	 . . 

3. '1b9 record of trial 1a legally sufficient to support the sentence. 
'!he only' question requiring special conaideration is whether the proof 
adduced at the trial is legally suf'fici.ent to support the court• 1 findings 
ot ·gunty- or Speci.t"icatilon l or- Charge II, viza escape from confinement at 
Lakalud A:mJ7 ·Airport, Lakeland, Florida, on or about 22 Febru.ar.r 1946, u 
alleged. 

·4. To prol'e the oamnission of this o!.t'ense the prosecution introduced 
in evidence an extract copy of the guard report of the Lalml&Dd J.r,q Air
port Base Guardhouse (Pros. Ex. O) containing an entr.r relating to accused 
reading as f'ollows: 

"2-20-45 D,tained this date, 23.30 EWT, Pvt.· Je•l T~ Hinea, 
ASN 36513585, Org. 316th Base Unit, Sqd. C. R., 
UcDill Field,. Tampa, fiorida.• 

The re was also introduced an extract copy- or the guard report or the aam 
Base Quardhouaa (Proa. EX• D) containi?lg an entl"T relating to acCUHd 
readings 

"2-22-45 	 Escaped !ram deta111Dent this· date, 0700 EWT, Pvt. 
Jewel T; Hines,· ASN 36513585,· org.- 316th :BaN · 
Uni\, Sqd. C. R. McDill Field, 'l'ampa,..norida.• 
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5. The first entry showing accused. 11detained" at the Base Guardhouse 
on·20 February 1945 is no proof that accused was in fact in confinement nor 
is the second entry showing accused to have "escaped .from detainment" at 
the Base Guardhouse on 22 February 1945., proof that accused-in fact escaped 
from confinement. In order to prO'V8 an escape £ran confinement, it must 
first be shown that an accused was in confinement prior to such escape. Too 
word "detained" does not necessarily import the physical restraint required 
to establish conf'inement. Indeed, an accused may be 11detained11 by simple 
arrest which does not involve physical restraint. Thus., the proof is legally" 
insufficient to show that accused was in confinement on 20 February 1945 as 
alleged. Accordingly, the proof that· he escaped from conf'inement on 22 
Febrµary 1945 is likewise legally insufficient. 

6. For the reasons above stated, the Board or· Revie'!' holds ·the record 
of' trial legally insufficient to support the findings of guilty of Speci- · 
fication 1 of Charge II, legally sufficient to support all other findings of 
guilty and legally. sufficient to _support th! sentence. · 

c:/k~<-?<k# \Vefh, ~ Advocate: 

~~ · Judge Advocate. 

. ;~.. ~ : Judge Advoca~. 
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Ist Ind 

SPJGH.;. CM 310473 
' 

Hq ·ASF, JAGO, Washington 25, n.c. Uay 20 1946 

-TOt · Com.anding Gen~ral, ~-rd[_--_-_-\lit Foree[),, Tampa Flo~ida 

1. In the caRe of Private /ewell ·T. Hines (36513585), Squadron C, 
·326th W' fhse Unit, _Lgoncur •in the holding by the Jhard of Revi81'1 and for 
the reasons stated \t,her~in: ree:.o~d that the ·finding~ o! guilty of Specif'i 
cation 1, Charge II, ·be dissapproved. lpon compliance with the foregoing 
reoO!'l!llendation, under the provisions of Article <lf War 5o½, y-ou will have 
authority to order execution of the sentence.· · 

· 2. In -nev: of. the nature of the offenses,.of whd.oh accused was pro
per~ oo]'.lVicted and in order to bring the ·sentence within the limits of . 
War Department post-11ar clemency: pollcj;es; it ·it' recommended that the term 
of confinement be reduced· to six (6) years. . . . . · · 

· 3~ When copies of the published order' in this case are forwarded to 
this office they should be a~c9mpa.nied ey·the foregoing holding~ tlµa 
indorsement.· For convenience of reference and to. facilitate attsching 

· copies of the_ published_ order' to the record in this caise, ·please place 
the file number of the re~9rd in brackets at the end of the p~lished order, 
as .follows; 

{CM 

l 

310473). 

Incl'. . . 
.1..ecord of trial . 

THOMAS H. .GREEN 
Thomas lf. Green '. ·· 
.Ddajor GenerRl 

The Judge Advoc~ te~neral 
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WAR DEPARTMENT 
Army Service Forces 

In the Office of The Judge Advocate Genere.l. 
Washington, D. c. 

SPJGK - CM 312008 

UNITED STATES 	 ) 
) 

v. 	 ) 
) 

Private JOHN F. ARMSTROID ) 
(32801258), Battery C, 267th ·) 
Field Artillery Battalion, U.S. ) 
Forces, European Theater. ) 

6 JUN 1946 
WE:)TERN BASE SECTION 

THEA.TER SERVICE FORCES 

Trial by G.C.M., convened at Paris, 
France, 24 January 1946. Dishonor
able discharge and confinement for 
five (5) years. Disciplinary 
Ba.rra.cks. 

HOIDING by the BOA.RD OF REVmll 
KUDm, ACKROYD a.nd WINGO, Judge Advocates. 

1. · The record of trial in the case of the soldier named above has been 
examined by the Board of Review. 

2. The accused wa.s tried upc~ the following Charges and Specifications a 

·cHARGE Ia Violation of the 58th Article of War. 

Specifications. In th.at Private John F. Arm.strong, Battery C, 267th 
Field Artillery Battalion, Camp Baltimore, United States Forces, 
European Theater, (then of Headquarters Company, Ca.mp Baltimore), 
did, at Headqua.rtera Company, Camp Baltimore, France, on or about 
4 August 1945, desert the service of the tbited Sta.tea, and did 
remain absent in desertion until he was apprehended at Paris, 
France, on or about 5 November 1945. 

CHA:RGE !Ia Violation of the 96th Article of War. 

Speoificationa In that Private John F. Armstrong, •••~ did, at 
Faris, France, on or about 5 November 1945, wrongfully c&rey a 
conoee.l.ed weapon, to wit, a pistol. 

He pleaded not guilty to and wu toUlld guilty of all Chl..rges a.nd Specifications. 
Evidence was introduced of one previous ponviction by special court-martial tor 
absence without leave fran 21 November 1944 to 7 December 194• am for failure 
to obey a lawful order ot a commi1sioned officer in violation of Article, of 
War 61 and 96 respectively, for whioh he was sentenced to be· oontined at ha.rd 
labor for aix months and to forfeit $25 of his pay per month for six months. 
In the instant oa.se he waa aentenoed to be dishonorably discharged the service, 
to forfeit all pay and allowanoes due or to become due, and to be oontined at 
hard labor for five yea.rs. The reviewing authority approved the nntence and 
forwarded the record of trial for action under Article of Wa.r so½. 
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3. The Board ot Review holds the record of trial legally- sufficient 
to support the findings ot guilty ot the Specification ot Charge II and 
Charge II but not legally sufficient to support the findings or guilty of 
the Specifi cation of Charge I and Charge I. In view of this holding. dis
cussion will be limited to those portions of the record of trial considered 
legally insufficient to support the findings. · 

4. Evidence of offense alleged in Specification of Charge I. 

The prosecution offered into evidence a purported extra.ct copy of a morn
ing report as Prosecution Exhibit A. and simultaneously offered into evidence 
as Prosecution Exhibit A-1. "a.s supplementary to the oertifioate on the extract 
oopy of the morning report. a certificate of the personnel officer of the 
Headquarters Battery. 267th Field Artillery Battalion. Ca.mp Baltimore Field" 
(R. 5). These two documents read e.a follows& 

"Armstrong, John F 32801258 

Pvt Hq Co Ca.mp Baltimore. Suippes Sub


Area.. AAC 


EXTRACT COPY OF MORNING RERlRT OF -

Hq Co Camp Baltimore Suippes Sub-Area AAC 

6 August 1945 
.Armstrong. John F 32801258 Pvt 

Above EM dy to AWOL 0615 4 .A.ug 45 

· HOW.A.RD C HAHN 
2d Lt Inf' 

Commandi.Dg 
11 Deo 46 

Hq Co Camp Baltimore Suippea • · France 

I. THOMAS R. SNEE, Maj. CE, certify that I a.m 
the commanding offi oer of 267 F.A. Bil and official custodian 
of the morning report, of sa.id command, and that the fore
going is a true and complete copy (including any signature 

-or initials appearing thereon) of. that pa.rt of the morning 
report of said command submitted at Camp Baltimore for the 
dates indicated in said copy which relates to 

Armstrong, John·F 32801258 Pvt Hq Co 
Camp Baltimore Suippes Sub-Area. AAC 

/s/ THOMAS R. SNEE 
THOMAS R. SNEE 
Ml.jor CE• (Pr.os. Ex. J.) 

.2. 
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"HEADQUARTERS BATTERY 267 FA BN 
CAMP BALTIMORE 

APO 513 
11 Deo 45 

C-E-R-T-I-F-I-C-A-T-E 

I certify that Headquarters Company, Camp Baltimore, was 
deactivated per GO :f/:35, Headquarters Ca.mp Baltimore, effeotive 
31 Oot 45 and that personnel and reoords were transferred to 
the 267th Field Artill~ry Battalion per SO 159, dtd 4 Nov 45, 
SO 160, 4td 5 Nov 45 and SO 164, dtd 9 Nov 45, Headquarters 
Ca.mp Bal'l;imore. 

/s/ 	George W. Moye 
GEORGE W. MOYE 
1st Lt. QM.c 
Personnel Officeru (Pros • Ex. A-1). 

The defense objected to the admission of the above two doouments in per
tinent part as follows: 


"••• there is no designation of the officer, Major Thomas R. Snee, 
who authenticated it as official custodian. Objection is also 
made to the admission of prosecution·A-1 for the reason as being •inco~petent, irrelev&nt, immaterial and hearsay and is not the 

best evidence" (R. 5). · 


Both documents were admitted into evidence over these objeotions (R. 5). 

Two extra-judicial ~tatements signed by accused {Pros. Exs. C,D) were then 
offered and admitted into evidenoe, without objeotion, wherei'n accused stated 
he was absent without leave from his organization for the period between 4 August 
1944 a.nd 5 November .1945 and that he was apprehended on the latter date. 

5. After an explanation of his rights as a witness aocused eleoted to make 
an 	unsworn statement in which he made no reference to the oommisaion of the of
fenses alleged (R. 10,11). 

6. '.l'he admission into evidence of the extraot copy of the morning report 

(Pros. Ex. A) over the objection by the defense on the ground of improper au

thentication, presents the question as to whether or not :Major Snee was a cus

todian within the contemplation of the l~nual for Courts-Ma.rtial, 1928, and 

therefore qua}ified to authenticate the extract copy of the morning report. 


A properly authenticated extraot oopy of a morning report may be admitted 

into evidence (par. 116a, MCM). The admission ot such an extract copy however 

is subjeot, in addition-to certain tests applicable to ~he ad.mission of an 

original morning report, to attack on the ground of improper authentication. 

The defense in this oase specifioally objected on this ground. · 
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In CM 218201, Witkowski, 12 BR 11, the Boa.rd of Review, in holding that 
the company com:7.ander was the "custodian" of the morning report and that he 
alone was the proper person to authenticate an extract copy thereof, sta.tedi 

11 The extract copy dated September 18, 1941, of the morning report 
(Ex. l) is also defective in that it is certified and signed by the 
Regimental Personnel Adjutant, Lieutenant Peterson, who states therein 
that he is the 'Official custodian of the morning reports of Battery 
"B", 198th CA. (AA)' and that it is a. •true and complete copy •••'. 

* . • • 
11The unit personnel officer of a regiment is not the official 

custodian of the cOiilpa.ny morning reports. Those reports are retained 
by the company comma.nder as basic records (par. 13a. (1), AR 345-5, 
Aug. 15, 1$41). . -

IIThe certification of the extract copy (Elc. 1) as a true and 
complete copy of the morning report by Ueutena.nt Peterson as regimental 
personnel adjutant is not such an a.uthentica.tion a.s makes the extra.ct 
copy admissible in evidence, notwithstanding his statement therein 
that he is the offi ci.a.l custodian of the mornin re orts of Batte 
B 198th Coast Artiller AA 11 

• Underscoring supplied. 

In CM 227831, Gregory, 15 BR 375, ~here the record of trial disclosed 
t that the purported extra.ct copy of the morning report was authenticated by 

a. certificate signed by an officer who designated himself "Pers Adj" and 
recited that he was custodian of the morning reports concerned, the Boa.rd 
of Review stated that CM 218201, Witkowski, was controlling and further 
stated a · 

·"It is true that paragraph 13b (1) AR 345-5, April 15, 1942, pro
vides that a company oomnander will daily submit to the unit personnel 
officer his completed morning reports, or extracts therefrom, for the 
purpose of enabling.the personnel officer to obtain data therefrom, but 
this authorization does not make the personnel officer custodian of the 
morning reports. Paragraph 13a (1) of the same regulation explicitly 
excepts morning reports from tlie company records of which the unit 
personnel officer is custodian. 

"The rule of paragraph 116a. of the Manual for Courts-Martial 
authorizing the introduction in-evidence of copies ot War Department 
records when authenticated by the custodians is an exception to the 
best evidence rule. As an exception it may not properly be extended 
by implication beyond its terms. To permit authentication of a copy 
of a record by an officer into whose hands the record may temporarily 
come for limited and defined purposes but who is not· the custodia.n aa 
recognized by law or regulations would not only amount to &n extension 
by i1nplicat:l on of the exception to the general rule, but would be an 
innovation apt to endanger the substantial rights of accused ?:lrsons.• 
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Under existing regulations (AR 345-400, 3 Jan. 1945), however, tbs morni?Jg 
report is prepared in triplicate, the first original is forwarded to The Ad
jutant General where the eventual custody thereof rests, the duplicate original 
is retained·by the reporting organization and the triplicate original is for
warded to the unit personnel section where it.becomes a record of that sec

, 	 tion~ Thus it is now held that under these regulations the oomma.nding officer 
of' the reporti13i unit, the unit personnel officer and The Adjutant General 
are ea.oh the otf'icial custodian of the original morning report in a command, 
unit, or branoh of the Army and as such authorized to duly authenticate an 
extract copy thereof (SPJGJ, 1944/3281) 4 April 1944, 3 Bull JAG 96). ' 

In other opinions ot this office it has been established that under cer
tain specific circumstances other persons may also be custodians within the 
contemplation of the provisions of the Manual for Courts-Mlrtial, 1928, and 
thereby authorized to authenticate morning reports. Thus a "Records Adminis
trator~ appointed pursuant to Ciroular 416, WD, 23 October 1944 a.lid who has 
possession of the reoorda of an inactive conunend may be the of'fioia.l oustodiu 
within the contemplation of the Manual for Courts-Martial (SPJGJ 1945/1884, l 
February 1945), or "The commanding officer of ••• a. depository, or other 
officer thereat• duly appointed as •Records officer 9 under the provisions of 
AR 15-15, 20 September 1945 (which regula.tion supersedes Circular 416, WD, 
23 October 1944) and -.,ho in fact has custody of noncurrent Morning Reports, 
may lawfully a.uthentica.te extract copies of .Morning Reports in his custody," 
but the authenticati:ng certificate "should shOlf the authenticating officer'• 
status, for ex&mple, Commanding Offi'cer, Seventh Service Command Records . 
D~potJ Records Officer, Fort Sill, Oklahoman (SPJGJ 1945/1884, 2 April 1946). 
This office has also stated, in opinions rendered prior to the publication · 
of Circular 416, eupri, and MTtr¥ Regulationa 15-15, eupha, that the oomm.and
ing officer ot a. stat on, or another officer, ma.y be, w e~e the facts indicate 
that they are in actua.l custody of the morning reports of inactivated 'uni ta, 
a. proper custodian for the ;urpose or a.uthenticating extract copies of a · 

morning report (SPJGJ 1943/19626, 3 Jan. 1944~ SPJGJ 1944/10566. 27 Sept. 

1944). · 


Fram theae opiniou it appears tha.t if' the officer purporting to authen
ticate the extra.ct cow of the morning report ia not. declared in the a.uthen
tioat!ng certificate to be one of the oustodiana specifically authorited by' 
the War Department it then becomea :neceua.ey that competent evidence outaide 
the authenticating certificate show that such off'ioer did in fact have custody · 
or the.morning report • 

.A.n examill8.tion ot the extract oopy ot the morning report accepted 1l1 evi
dence 1l1 this cue to show the initial absence of accused witnout leave rena.la 
that the certificate ot authentication is signed b,- Thoma.a R. Snee, Major,· CE, 
who certified that he was the canmanding officer of "267 FA Bn and o.t'ficial 
·custodia». of the morni:ng reports ot said command•." th• extra.ct cow purports 
to be that of a morning report of the. •Hq Co Camp .Ba.11,1.more Suippes Sub-Area.. 
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AA.C. •. Al though we assume :Major Snee is certifying that he is the custodian 
of the morning reports of the "Hq Co Camp Baltimore Suippes Sub-Are& AA.en 
it is obvious on the face of the instrument that he is not the commanding 
officer of the reporting unit and that he is not one of the. other two custodians 
authorized by Army Regulations 345-400,suprh, to have possession of original 
morning report. Al.so there is nothing int e authenticating certificate 
which shows that he is a naecords .A.dministra.tor 0 or "Records officer" or that 
he holds any position from which it may be assumed he was a lawful custodian. 

Although' Prosecution Exhibit A-1, a. statement designated as a ncertifica.te,• 
was offered in evidence in a.n attempt to show that the 267th Field Artillery 
Batta.lion was the proper depository of the morning reports of.the Headquarters 
Compa~. Camp Baltimo:i:,e, which had been inactivated, the admission of the 
certificate into evidence was clearly error. The certificate was not made 
under oath.nor was the signer thereof present to confront the court and sub
ject himself to the inquisitive test of cross-examination. The reception ot 
this instrwnent in evidenoe'offended, therefore, every principle the hea.rsa.y 
rule was designed to protect (CM 236914, Micillo, 23 BR 175). Such hearsay 
is not evidence (par. 113, 1!CM, 1928 ). There was therefore no competent 
evidence offered to show that Major Snee did in fact have custody of the . 
morning reports • 

. . 
In view of the foregoing considerations, there remains no evidence of 

the corpus delicti to support the confession and "An aocused,can not be oon
.. vioted legally upon }us unsuppor't;ed·confession° (par. 114!_, MCM, 1928). 

7. For the reasons stated, the Boa.rd of Review holds the record of trial 

legally insufficient to support the findings of guilty of the Specification 

of Charge I and Charge I but lega.lly sufficient to support the findings of 

guilty of the Specification of Charge II and Charge II and legally sufficient 

to support only so muoh of the sentence as involves confinement at ha.rd labor 

£or three months and forfeiture of two-thirds of accuud's pay per month £or 

three months (pa?'._ 104~, MCM. 1928 ). 


-:~..........,·.-~=--.·,_,_,_.~-~- ......... ...--·' Judge A.dvooa.te 

--~~---'1,../-:J;,~-----~·~~~..,"""""i:;.,,,...,._.....__, Judge A.dvooa.te 

fouJ ~ {,(µ.A(l_/c, Judge Advocate 
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~N l B1945SPJGK - CK 312008 	 1st Ind. 

Hq ASF. JAGO, Wa.ahington 25, D. C. 

TOa . Commanding General, Western Base Section, .Theater Servioe Forces~ 

A.PO 513, c/o Postmaster. New York. New York . 


l. In the cue of Priw.te Johll F. Armstrong {32801268). Battery c, 
267th Field Artillery Battalion, U.S. Forces, European Theater, attention 
is invited to the foregoing holding ot the Board of Review that the record 
of trial is legally insufficient to support the findings ot guilty of the 
Specitioation of Charge I alld Charge I, but legally sufficient to support 
the findings of guilty of the Specification of Charge II 8.Ild Charge II a.iid 
legally su.t'fioient to support only so much o.t' the sentence as involves con
fineme,nt at ha.rd labor for three months and forfeiture of two-thirds of · 
'aooused1s ·pay per month tor three mon.ths, which holding ii hereby approved. 
Upon the disapproval of the finding of guilty of the Specification ot Charge 
I and Charge I a.lid the approftl of only so muoh of the sentence a.a proTi.dea 
tor confinement at hard la.bor tor three months am forfeiture ot two-third• 
ot acous ed 'a pay per month tor three montha, you will have authority to 
order the execution ot the modified sentenoe. 

2. When copies of the published order in this case a.re forwarded to 

this office they should be aQcampanied by the foregoing holding. and this 


,_~orsement. 	 For convenience of reference 8.lld to facilitate attaching 
copies ot the published order to the record in this case. please pla.ce the 
tile number of the record in brackets at the end ot the published order, as 
tollona- ,, 

•{CK 312008 ). 

1 · Inol THOMAS R. GREEli 

Record ot trial Major Genera.! 


The Jl.ldge .Advocate Genera.l 
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WAR DEPARTMENT 
Army.Service Forces 

In the Office ot The Judge Advocate General 
Washington 25, D. c. 

SPJGQ - CM 312022 
APR 1 9 1946 

UNITED STATES ) 9TH INFANTRY DIVISION 
) 

v. ) Trial by G.C.K., convened at Ingolstadt, 
) Genany, 15 .rune 1945. Sentence a Dis

Private JOSEPH J. KAVCHAK ) honorable discharge, total forfeitures 
(33678744), Co~ B, 39th ) and confinement at ha.rd labor for lite. 
Infantr;r ) United States Penitentiary, Lewisburg, 

P91Ul~lvania. 

REVIEW by the BOARD OF REVIEW 
Il.UIEISON, BORNS and DAVIS, Judge Advocates 

l. The record or trial in the~~ of the soldier named above has been 
. examined bT the Boud of Review. ·:: 

2. 
. 

Accused. was tried upon the following Cbarge and Speci.ficationa. 
CHARGE& Violation of the 58th Article of war. 

Specifications In that Private JosephJ. Kavchak, Compa.t]Y' B, 
J9th Infantry, did, at Esglandes, France, on or about 16 Jul.7 
1944, de.sert the service of the United states and did remain 
absent in desertion until·he surrendered himself at Ponterson, 
France, onor about .3 March 1945. 

. . 
He pleaded not gw.lt)" and, all the members ot t.he ·c(Vlrt present at the time 
the TOte was taken concurring, was found guilty- of the Charge and Specification. 
Evidence was introduced of one previous conviction by' special court-martial 
£or larce?Q' .of propert7 ot the Talue of $3.60, and for quitting his post be
fore being regular~ relieved, in violation of Articles o! War 9.3 and 86 re
spectin~. All the members of the cour~resent at the ti.Jne the vote waa 
taken concurring, he was sentenced to be shot to death with JIUSketey. Th• 
reviewing authority, the CoJIID1$Ilding General, 9th Infantry Division, approved 
the sentence but recommended collllltltation thereof to dishonorable discharge, 
total forfeitures and con!'inement tor life, and forwarded the record of trial 
tor action under Article of War ~. The confirming authoriv, the Commanding 
General, United states Forces, European Theater, confirmed the sentence bl.it, 
owing to special eircwutanees i.n the case and the recommendation of the re
Tining authorit)", commuted it to dishonorable discharge, total forfeitures 
and confinement tor lite, designated the United States Penitentiary', Lewi1bur1, 
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Pennqlvania, or elsewhere as the Secretary ot War mq direct, as the place ot 
con£inement, and withheld the order directing execution ot the sentence pur
suant to Article 0£ War so½. . · 

J. The evidence for the prosecution shows that on 16 J~ 1944 accused 

was serving as a membe;r 0£ a •BAR11 team with his organization near Esglandes, 

France (R 7, 10, l2). His battallon was in regimental reserve and was being . 

subjected to shelling by the enemy (R 7). His co!Dp&IJ1' commander testified that 

accused was reported absent on 16 J'lU1', at which ti.me it wu impossible to • 

search the comP8IJiY area tor him because or·heavy shelling. However, a eearch 

of the area WU made the tol.lorlng dq and accused could not be .fotmd (R 7). 

According to both his company commander and a former member ot his platoon, 

accmsed was not present for duty between this time and 3 Karch 1945 (R 7, 10). 

He bad no permission from his compatJiY commander to be absent during that period, 

and nobod;y else had authorit7 to give him such permission (R 7). The compaey 

ns in contact with the enemy during the entire period o.f his absence except 

tor abou~ six weeks (R 9). 


It waa stipulated that h~ voluntar'111 surrendered him.self to militart con

trol on 3 March 1945 at Ponterson; France (R 11, Pros. Ex. 1). 


4• .After his rights as a witness were explained to him,· accused elected 

to remain silent and no evidence was ottered in his behalf' (R 12). 


;. Competent testimoey- establishes without contra.diction that accused 
absented himselt without leave from his organization at about the time and at 
the place alleged in the Specification, and that he remained absent without 
leave tor nearly eight months in an active theater or operations, until ha sur
rendered himselt at the time and place alleged. Buch facts &lone constitute 
abundant proof from which the court was .f'll.111 authorbed to infer an intent 
to remain permanen~ awq froa the service (CII ETO 1629, 01Donnall; CM ETO 
6093, Ingersoll; CII ETO 13018, Ostrowski). 

!he defense objected to the test~ relating to the amount ot time dur
ing which accused•• compe111 wu in ·contact with the enem;y during his absence, 
because the Specification alleged only •simple• desertion, and moved that the 
,Speoification •be properll' amended• in the event the prosecution intended to 
prove elements ot desertion under Article ot War .28 (R 8). It is wmecassar., 
tor us to determine·the propriet7 ot the action ot the court in overrul.ini 
the objection and 4e~ing the 1110tion. Proof u to the tactical 1ituation 
existing at the time ot accused•• initial absence was properly admitted"even 
though ~ 11 simple• .deSertion was charged .(CKEI'O 13018, Ostrowskih -and proot 
as to subsequent ooabat operations by his CO!DP&Dif•, it improper,- could not han 
affected the result reached by the court because ot the compelling and undia
P11ted evidence 1how:l,ng a period or unauthorized absence or alaost eight months 
(see CM ETO 1693, .Allen; CK ETO 3811, )!organ et al.). J.a a finding ot gullt, 
ot •simp1e".desertion is abundant]¥ supported l:G" the record ot trial, .accused•• 
substantial·rights could not have been preJudi~ed by -a failure ot the prosecution 
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to allege desertion attended by an intent to avoid hazardous duty or to shirk 
important service (or. CM ETO 5ll7, DeFrank; CM ETO 5196, ford; CM 245568, 
Clancy, ;?9 BR .215 (1943), III Bull. JAG 1.42). . 

·.6. The charge sheet shows that accused is 217ears three months ot' age 
and was inducted 16 APril 1943 at Pittsburg, Pennsylvania, to serve for the · 
duration of the war pJ.us six, months. He had no prior service. 

7. The court was legall.1' constituted and had jurisdiction or the person 
and offense. No errors injuriously affecting the substential rights of accused 
were committed during the trial. The Board of Review is of the ppinion that 
the record ot' trial is legally sufficient to support the findings ot' guilt7 
and the sentence as confirmed. 

I 

8. The penalty- for desertion in time of war is death o~. such other punish
ment as a· court-martial JDS3 direct (AW 58). Confinement in a penitentiar)r is 
authorized by Article of War '42,. The designation of the United States Peni
tentiary, Lewisburg., Pennsylvania, or elsewhere as the Secretary ot War ma:,- di
rect, as the place of confinement is proper (Cir • .229, ·wn, 8 June 1944, sec. 
II, pars. l:E, (4), 3.,e). 

Judge !dvoc~te 


Judge Advocate 


( a.r..l!..O. 18., 29 January 1947). 
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WAR m;PART111Ei~T 
Army Service Forces 

In the Office of The Judge .Advocate General 
Vi"a.shington 25, D. c. 

SPJGQ - CM 312023 
MAY 3 1946 

U ~ I T E D S T A T E S 	 ) SEVFJJTH UltlTED STATES ARMY 
) 

v. ) Trie.l by G.C.M., convened at 
) Marburg, Gerrumy, 4 February 

Private ELMU~D G. SCHifu'f.Jili ) 1946. Dithonorable discharge
(32964259), 483d Reinforce- ) (suspended) e.nd confinement 
ment Company, Detachment 105,) for seven (7) years. Wurzburg
Ground Force Reinforcement ) · Diociplinary Trnining Center,
Command. ) \'iurzburg, Germa.ny. 

HOLDING by the BOARD OF REVIEW 

DAJ.HEISON, BURNS. and DAVIS, Ju_dge Advocates 


___,_____________ 
1. The record of trial of the above named soldier, having been examined 

in the Office of The Judge Advocate General and there found legally insufficient, 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Specification: 

CHARGE: Viole.tion of the 61st Article of war. 
Specification: In that P~ive.te Edmund G. Schirmer, attached-unas

signed, Detachment 105, Ground Force Reinforcement Command, did, 
without proper leave, absent himself from his station at or near 
Bracht, Geniany, from on or· about J July 1945, to on or about 27 
December 1945. 

He pleaded not guilty to, and was found guilty of, the Charge end the Specifi 
cation. He was sentenced to be dishonor~bzy discharged the service, to forfeit 
all pay and allowances due or to become due,_ nnd to be confined at he.rd labor, 
~t such place as the reviewing authority may uirect, for seven years. The re
viewing authority approved the sentence, ordered it executed, but suspended the 
execution of the dishonorable dischsrge until the soldier's release from con
finement, and designated the Wurzburg Disciplinary Tre.ini.ng Center, Wurzburg, 
Germany, as the place of.confinement. The result of his trial was published 
in General court-Martial Orders No. 59, Headquarters Seventh United States Arm:!, 
18 February 1946. 

http:Tre.ini.ng
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J. The eviaence consists of an extract copy of the morning report of De
tuchment 105, Ground Force Reinforcement Conunand, for 4 July 1945, evidencing 
a chEnge in accused's status as of 3 July 1945 from duty to absent without 
leav0 (Pros. Ex. A), and a stipulation reciting that accused was on 3 and 4 
July 1945 attached-unassigned to Detachment 105, Ground Force Reinforcement 
Corn.r.1r..nd, then located at Bracht, Germaey, and that he returned to military con
trol on 27 December 1945 (Pros. Ex. B). In addition thereto, the following 
stipul~tion was received with reference to the preparation of the morning re
ports of Detachment 105, Ground Force Reinforcement Command (R 7): 

0 It is stipulated and agreed by and between the Trial Judge 
Advocate, the accused, and his counsel, that the following is the 
rcgult..r course of business and the standard operating procedure of 
Letachment 105, Ground Force Reinforcement Command, followed with 
respect to absentees without leave in that Detachment and that this 
procedure is followed from day to dey in Detachment 105: The first 
step in accounting for the persoIU1el is the holding of formations. 
At reveille each morning, a roll call is made of all the persoimel 
in DetacrJnent 105, broken down by companies. Any absentees from 
thE.t reveille roll call are reported to the company commander. 
Nom.s.lly, a search is made pf ,the e.rea, immediately following that 
report, in order to determine if someone has overslept, or is ill 
in quarters· and liasn•t shown up at reveille for that reason. At 
various intervals during the day in Detachment 105, AWOL checks 
ere made--that is, a roster of these men who were missing from the 
morning reveille roll call is e.gain called out to the various com
panies, and any man who was absent at reveille might make his pres
ence known. Again at retreat, a company roll call of all personnel 
is made. At the conclusion of the dey 1 s business, the company 
clerk within the company makes up his morning report for that com
pany, of all the attached unassigned personnel, on a worksheet, 
which is similar in form to a regule.r morning report form. All the 
personnel who entered into the comPfJllY, or departed 'from the com
psny during that day, ere accounted for by remarks, indicating that 
they had arrived pursuant to a cer.tain authority, or had shipped 
pursuant to a certain authority. Personnel dropped to the hospital 
are accounted for on that worksheet, and men who are AWOL are entered 
thereon. The company cownander then signs the worksheet and it is 
sent to Battalion Headquarters. The worksheets of the four companies, 
are then consolidated by the Be.ttalion morning report clerk. BY con
solidation is meant, the.bring/t;c/gether of the figures for the four 
companies. The individual remarks remain the same, and appear in the 
same manner on the Detachment 105 morning report, as they do on the 
company worksheet. In the event the Battalion morning report clerk 
fails to enter on the consolidate report, on the proper day, the re-.· 
ir.ark showing an absentee who was so reported absent, he makes an,as 
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of entry on a subsequent day when .the error is discovered. Other
wise stated, if through clerical error, the Battalion morning re
port clerk over-looks including in his consolidated report, an AWOL 
as of a particular date, he subsequently makes an entry on the morn
ing report as of the date when the absence reported actually occurred, 
after establishing the fact from the records in his possession. The 
Detachment 105 morning report is then signed by the Personnel Officer 
of Detachment 105 and submitted to Depot Headquarters: That this 
procedure was followed in Detachment 105 from the date of activation 
to date, and is lmown as the standard operating procedure in the'De
tachment.n 

It was further stipulated that if the officer who signed the morning report 

were calla~ e.s a witness he would testify that he had no personal knowledge of 

the facts recited in the entry thereon (R 8). 


4. The only question for determination raised by the record of trial is 
the competency of the morning report (Pros. Ex. A), which was admitted over 
objection by the defense (R 8). It was urged that inasmuch as the officer who 
signed the morning report had no person.al lmowledge of the facts recited there
in, the morning report was of hearsay character. and therefore incompetent (R 7). 
In the view we take of the question it becomes unnecessary for us to determine 
whether Prosecution's ExhiQit A (the morning report) was admissible as &·morn

. ing report in exception to the hearsay rule within the sanction given to offi-, 
cial 1Vl'itings by paragraph 117,!, ·pages 120, 121. Manual for Courta•Martial, · 
1928. The exhibit was not offered or received as en official writing under 
the provisions of paragraph 117,!, but was, rather, tendered and admitted as a 
record made in the regular course of business within the meaning of-the Federal 
ashop-book" statute (Act of 20 June 1936, c. 640, Hl; 28 u.s.c., S 695; 49 
Stat. 1561), which reads as follows: · 

•rn arv court of the United Stateg and in any court estab
lished by Act of Congress, en:, writing or record, whether in the 
form of an entry in a book or otherwise, made as a memora.ndun or 
record of any act, transaction, occurrence, or event, ~hall be ad
missible as evidence of said act, transaction, occurrence or event, 
if it shall appear that it was made in the regular course of e.cy' 

business, and that it was the regular course of such business to 
malce such memorandum or record at the time of such act,· trsnsaction, 
occurrence, or event or within a reasonable time thereafter•.ill 
other circumstances'of the making of such writing or record, includ
ing lack of personal knowledge by the entrant or maker, may be 
shown to affect its ~eight, but they shall not affect its admissi
bility. The term •business• shsJ.l include business, profession, oc
cupe.tion, and calling of every kind." 

In CM 261107, DuBoff, 40 BR 131, the Board of. Review held that certain tally 
sheets, shown to ha~en made in the regular course of business, w~re admissible 
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in evidence by" virtue ·of the statute. It observed that na clear channel has 
been cut by" the Articles of War and the Manual for Courts-Martial through 
which this statute flows into the body of evidential rules applicable in courts
~tial•, and that

"~here is no prohibition in the Manual which prevents appli 
cation of this rule of evidence in trial by courts-martial. Neither 
has Congress prescribed, either in the statute itself or elsewhere, 
that it shall not apply to courts-martial. The failure of Congress 
specifically to include courts-martial within the tenor 01' the act 
is not a proscription against its application in such proceedings. 
~ * * the Federal statute covering entries made in the regular course 
of business is a rule of evidence having application in trials by 
courts-martial." 

The Board was prompted to reach.this conclusion by reason of paragraph lll, page 
109, Manual for Courts-Martial, 19213, which provides that so far as not other
rise prescribed in the Manual or by act of Congress, the rules of evidence gen
era.lly recognized in the trial of criminal cases in the district courts of the 
United States will be applied by courts-martial. 

The Board of Review in the Branch Office of The Judge Advocate General with 
the European Theater has held repeatedly that entries made in the regular course 
of business are admissible under the statute to establish absence without leave · 
(CM ETO 2185, Nelson, 6 BR (ETO) 193; CUETO 2481, Newton, 7 BR lETO) 65; CM ETO 
4740, Courtney, 13 BR (ETO) 241; CM ETO 4691, ~, 13 BR (ETO) 215; CM ETO 
10199, Kaminski; CM ETO 14165, Pacifici; cf CM :E.'TO 7686, .,Maggie and Lewandowski; 
cf CM ETO 6107, Cottam and Johnson). In the Kaminski case the Board observed 
that the rule or'"evidence contained in the statute- . 

•* * * constitutes an exception to the general rule against 
,hearsay distinct from the exception which permits the introduction 
o~ official writings. The former is based upon the probability of 
the trustworthiness of the records because'they- are the routine re
flections of the day to dq acts, transactions, occurrences or events 
of an orgenization (Palmer v. Hoffman, 31!3 U. s. 109, 87 L. Ed. 645). 
The exception relating to en official writing is based upon the proba
bility of the truth of its contents because the officer or other per
son malting it had the duty to lcn01r the matter stated and to record 
it (MCM, 1928, par. 117,!, p. 121). Since the two exceptions are 
separate and distinct from each other, the limitation contained in 
the Manual with reference to official writings which excludes ·entries 
•obviousl.7 not based on personal knowledge• is inapplicable to records 
made in the regular course of business (MCM, 1928, par~ ll7,!, p. 121). · 
Furthermore, it is specifically provided in the statute above cited 
that •lack of personal knowledge by" the entrant or maker' shall not 
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affect the admissibility of a writing or record made in the regular 
course of business, but may be shown to ~feet its weight. There 
is'no reason in principle why an official writing, or what purports 
to be an official writing,.mcy- not be admissible as a record made in 
the regular course of business if it me~ts the requirements of the 
statute. There is nothing in the Manual for Courts-Martial which . 
leads to the conclusion that a morning report 1llllY be introduced in 
evidence ory.y as an official-writing. The two bases of admissibilit7 
are not mutually exclusive and mlf3' coexist with reference to the 
same writing. Thus, it has been held that a death certificate signed 
by a county coroner and made pursuant to state law which al.so pro
vided that such certificate is to be prima faoie evidence of the facts 
therein stated, including the ca.use of death, is a record made in the • 
regular course of 'bl.isiness wit.bin the meaning of the statute (fillAter 
v. Derby Foods, llO F 2nd 970). 11 • 	 .-1 

. 	 . 

Absence without leave, like axq other fact, mq be proved in~ ..-qs.' It 
ruq, £or example, be established by a corroborated extra.judicial confession, by 
a judicial confession, by circumstantial evidence, by direct evidence, and b7 
a morning report in o:xception to the hearsq rule when the requirements for of
ficial. writings are met. We see no reason why absence without leave mq not be 
shown also by entries made in the regular course of business within the meaning 
of the statute•. Paragraph 117,! does not purport to limit documentary proof of 
this fact to official writings. Although entries made in the regular course of 
business mq not satisfy the requirements for official writings, they TIJa'3' pever
thele~s be admissible by reason of compliance with the statute, which, 8lllOlli · 
other things, does not d~d personal knowledge of the entrant. 

The record of trial discloses that the exhibit in question here meets all 
the requirements of the statute. It was shown to have been a product 01' the 
regul.al' course of business folloP.ed by the reporting organization i'rom the date 
of its activation with respect to absentees without leave. It was,·in tact, all 
entry made. in pursuaneeof •the standard operating procedure in the Detachment• • 

. In reaching the ~onclusion which we do, we are not unmindful of the opinion 
or. The Judge ·Advocate General of 29 March 1945 (SPJG.ti 1945/3492, .29 March 1945, 
IV Bull. JAG 86) which· appears to deey admissibility under the statute to docu
11entar;y evidence ot abaence trithout leave. We share the opinion that .mere com
pliance with the statute does not qualify. a morning report for admission as an 
o.rticial writing, but we do not agree that a document shown to be'the product 
of a regu.ler course of 'bl.isiD.ess i1 not admissible under the statute to prove 
absence without leave even though it be described as a •morning reportn. In _ 
such circumstances we look to substance rather than to form. We need not con

)· 	 sider· documentary evidence soleJ.¥ as a •morning report", and _therefore as , an 
official writing, merely because it ia so labeled and described, 1'tere,., as here, 
tha evidence clear~ shows it to be a record of an event made in the regular 
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course of business and not a "morning report". That being true, its admissi
bility is not to be determined by the rules applicable to official writings, 
but, rather, by the statute which gives it a different basis for admission. 
It is, of course, true that both bases for admission may coexist, and a docu
ment may then be admissible as an official writing and also as a record made 
in the regular course of business. 

5. For the reasons stated the Board of Review holds that the record of. 
trial is legally sufficient to support the findings of guilty and the sentence. 

Judge.Advocate 

SPJGQ - CM 312023 1st Ind 

TO: · The Judge Advocate General 

For his information. 

LESTER A. DANIEL.SON 
Major, JAGD 
Chairman, Board of Review No. 4 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General {3.39)Washington, D.C. 

JAGK - CM 312079 
1.9 JUN 1946 

UNITED STATES 	 ) HEADQUARTERS V CORPS 
) 

v. 	 ) · Trial by G.C.M., convened at Fort 
) Jackson, South Carolina., 13 March 

Private First Class THOMAS ) 1946. Sentence as to accused SMITH& 
P. Sfu'ITH (33839705), Company ) Dishonorable discharge (suspended), 
A, and Private First Class ) total forfeitures, and c on.finameIIt 
EDGAR J. CLAY (35777601), ) for two (2) years. Disciplinary 
Company B, both of the 802d ) Barracks. Sentence as to accused CI.A.Ya 
Replacement Battalion, Fort ) Dishonorable discharge (suspended), 
Jackson, South Carolina. ) total forfeitures, and confinement for 

) six (6) .months. Post Stockade. ·· 

OPINION of the BOARD OF REVIEW 
KUDER, ACKROID and WINGO, Judge Advocates.· 

l. The record of trial in the case of the above-named soldiers has been 
examined in the Office of The Judge Advocate General and there found legally 
insufficient to support the findings and aentenoe as to accused Clay-. l'he 
record has nCM been examined by the Boa.rd of Review am the Board submits 
this, its opinion, to The Judge Advocate General. 

2. Acouaed wue tried upon the 	following Charge am Specificationa 

CHARGEa Violation of th& 96th Article of War. 

Specificationa In that Private First Class Thomas P. Smith, 
Compa.t17 A, 802d ReplaoemeIIt Battalion, Fort Jackson, South 
Carolina, and Private First Class Edgar J. Clay, Company B, 
802d Replaoement Battalion, Fort Jackson, South Carolina, did; 
at Columbia, South Carolina., on or about 6 February 1946, 
without the consent of the owner, wrongfully take and carr7 
away, one 1936 Buiok Tudor Sedan, Motor nwnber 43080032, 
Seria.l number 2910130, value in exoeas of f50.00, property 
of Major W. H. Hazelwood. · 

Eaoh e.ooused pleaded not guilty to and was found guilty- of the Charge and 
Specification. No evidence of previous oonviotioDS wu introduced as to 
either accused. Each was s~ntenced t_o be dishonora.bly discharged the 
service, to forfeit &l.l pay and allowanoes due or to beoome due and to be 
confined a.t hard l&bor for two years •. Aa to e.ooused Smith, the reviewing 
authority approved the. aentenoe am or.dered it executed, suspended the 
exeoution of that portion thereof adjudgiDg dishonorable disoharge until. 
his releue from. confinement, a.m designated the Southeutern Branch, United 
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• Sta.tea 	Disciplillary Barracks. Camp Gordon. Georgia.. or elsewhere u the 
Secretary of War might direct, as the place of confinement. As to a.coused 
Clay. the reviewing authority approved the sentence but suspended the 
execution of tha.t portion thereof adjudging dishonorable disoha.rge until 
his release from confinement, reduced the period of confinement to six 
months, ordered, execution or the sentence as thus modified, and designated 
the Poat Stockade, Fort Jackson. South Carolina.. a.a the place ot confine• 
me:at. The proceedings were published in General Court-Martial Orders No. 
8, Head4ua.rters V Corps, 18 March 1946. TM record of trial wa.s .forwarded 
to the Office of The. Juige Advocate Genera.l pursuant to Article of War so½• 

. 3. The evidence .for the prosecution in pertinent pa.rt is a.s follows a 

At about 1800 hours 5 February 1946, M.a.jor ·«end.ell H. Hazlewood parked hia 

a.~tomobile on a street in Columbia, South Carolina (R. 8). The car was a· 

black, 1936 Buick Tudor coach or sedan, bearing lioenae number D6633 (R. a. 

9). The motor number of the vehicle wu 43080032 and its serial number,· 

2910130 -(R. 9). The rear end of the automobile was in a. damaged oondition. 

Upon .bis return at about 2100 hours the same nening, Major Hazlewood die

covered tha.t his automobile wa.a misaing and reported the fa.ct to the polio• 

(R. 8). He had not given anyone permiuion to use his ma.chine on 5 February
(R. 9), and next saw it a.t the police station at about 2200 hours the same 

evening (R. ll). ·,.,, 


At a.bollt 2100 hours 5 February 1946, a civilian policeman appre
hended both accused who nre riding in a bla.ck 1936 Buiok ooaoh, bea.ring · 


, license number, D5533. The rear end of the automobile wu "mashed in." 

··.A.oouaed Smith wa.a'driving the oar and, when questioned by the polioem&n, 

1ta.ted tha.t the oar belonged to him. AoouHd Cla.y -''wu a. pa.11enger11 in the 
automobile (R. ll,13). · . · 	 · · · . · · 

It wu stipulated. by the pr91eoution, the defeme am eaoh aoouaed. 
tha.t the automobile desoribed. in the Speoifioa.tion ot the ChArge, had a value 
in exoe11 ot ¥60.00 (R. 13,1,J Proa. hi. 1,2)~ · . 

,. For the defense, Private Fir1t Cla.11 Dewa.ne .A,.· Shoem&ke; Cuual De
ta.ohmem;, V Corp,, t11t1tied that he wu in the 11.me oompa.ny with both ao• 
ouaed in Franoe, that aoouaed were well liked. in the organi&ation, nre good 
1old.ier1 am never 1111rved' o·omp&ny' pw:iishment to witne11 1 knowledge (R. 1,, 
16). 

Both aoo\lltd elected. to rema.in 1ilent (R. 16 ). 

a.·· b evidence olea.rly support• the find.ill&• of the court that .:oouaec1 
Smith, ·at 1ihe time azid place alleged am without oonHzit of the· owner, wro12&
tull7 took am oa.rritd ·awq the vehiole' d11oribed., of the owner1hip u alleged.. 
n... Wllxpl&ined. po•aealion of the automobile b7 a.oouhd Smith 1hortly' after 

· the thet1; thereof, raises the pre1umption that it wu taken by him (par. 
· 112!,, HJ)(, 1928 (Cor.'-20-43), P• llOJ CM 230928, ~, 18 BR 122). More.a 
over•. aoomed Smith falul7 claimed. owner1hip of t~omobile when he ,ru 

2. 
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apprehended by the police and was driving the oar at the time. The court, 
being the trier of the fac~s,· could properly infer from these·circumstanoes 
that accused Smith was, guilty of the offense alleged. 

M to accused Clay, the only evidence tending to connect him in 
any way with the wrongful taking and asportation of the vehicle is the fa.ct 
that he was a passenger in the automobile when the civilian policeman appre
hended both aooused. There is no proof that Clay took the automobile or 
knew it to have been wrongfully ta.ken, and there is nothing in the evidence 
to form the basis of a reasonable inference that Clay intended to, or did 
aid, abet, encourage, or otherwise assist Smith in the commission of the 
o:f'i'ense alleged. There is no proof that Smith's acts were the result of 
any plan or arrangement between the accused (see CK 264342, Reis, 42 BR 93). 
Furthermore, there is no evidence that .Clay, either by word oraot exercised 
any control over the automobile so as to indicate possession thereof II.Ild 
thus raise the presumption that it was ta.ken by him. 

To infer Clay's guilt from the facts as established in this case 
would be basing a finding of guilt upon pure conjecture or at most upon a 
mere possibility, which is not sufficient to sustain such a finding. 

11Circumstanti~l evidence creating a mere conjecture or a 
mere probability of guilt, is not sufficient. The guilt 
of an accused must be founded upon evidence, which, under 
the rules of law, is deemed sufficient to exclude every 
reasonable hypothesis except that of a defend.ant's guilt. 
The circumstanoes must not only be consistent with guilt 
but inconsistent with innocence (16 0.J. 766, CM 233766, 
Nicholl, CM 238435, Rideau)." (CM 258020, Palomera, 37 
BR 299.) 

6. For the reasons stated, the Board of .Review is of the opinion that, 
as to the accused Clay, the record of trial' is legally insufficient to support 
the findings of guilty and the sentence. · 

-~,.,.,rtl..·......--.....~..,...~--.....,.----: ::: :::::::..__ ~ 
..-..-'.ir.Y,~~ 
__Ca_~__.iMo-lb..-,...... ....._·__, Judge .Advooate lt/-'-'?t'-A"l·1.....,C2 
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' 

JAGK - CM 312079 1st Im 

rID, JAGO, Wa.shington 25. D. C. JUN 2 5 1946 

TOa Under Secretary of War. 

1 1. Herewith transmitted for your action under Article of War so½, 
u a.mended by the act of 20 August 1937 (50 Sta.t. 724J 10 u.s.c.· 1522) 
a.nd the a.ct of l August 1942 (56 Stat. 732). is the record ot trial in 
the case of Privt.te First Class Edgar J. Cl9:y (35777601). Comp~ B,• 
802d Replacement Battalion, Fort Jackson. South Carolina.. 

2. I concur in the opinion or the Boa.rd of Review that the record 
of trial is legally insufficient to support the findings of guilty and 
the sentence. a.nd, for the reuons stated therein, recommend that the 
findings of guilty aXld the sentence be va.oa.ted, and that all rights, 
privileges and property of which the accused has been deprived by virtue 
of the .findings and sentence so vacated be restored. 

:s. Inoloaed is a .form' of action de~igned to oa.rry into et.feet 
the recommendation hereina.bove ma.de uld auoh action meet with your 
approval. · 

THOMAS H. GREEN2 Inola 
1. Record of trial Major General 
2. Form of action The Judge Advocate ~eneral 

( o.c.M.o. 250, 5 August 1946). 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D.c. 

· JA.GN-CM 312080 

UNITED STATES ) FIP.ST Alli FORCE 
) 

v.· ) Trial by GCM convened at 
) Atl.tchel Field, New York, 21, 

First lieutenant MICHAEL T. ) 22, 23, 24, 25, 28, 29, 30 
RUSSO (0-15352?8), Medical ) and 31 January 1946. Dis
Administrative Corps. ) missal. 

HOLDIID by the BOARD OF REVIE.'W 

HARDY, JOHNSON and TAYLOR, Judge Advocates 


l. The record of trial in the case of the officer named above 

has been exalliinac;i by the Board of Review. 


2. The accused was tried upon the following Charges and Specifi 
. cations: 

CHARGE: Violation of the 96th Article of' war. 

Specification: In that First Lieutenant Michael T. Russo., 
Medical Administrative Corps, llOth Arrey- Air Forces 
Base Unit (Staging), did, at Mitchel Field, N6W' York, 
on or about 26 January 1945, wrongfully and 'Without 
authority., cause Private Matthew v. Marino, Second 
Air Force Replacement Pool, Lincoln Army Air Base., 
Lincoln, Nebraska., Attached Unassigned to Detachment 
of Patients., Army Air Forces Regional Station Hospi
tal., Mitchel Field, New York, to be transferred to 
the Vfar Department Separation Center, Fort Dix., _New 
Jersey., for the purpose of being discharged from the · 
military service. · 

ADDITIONAL CIWIDE: Violation of the 96th Article of War. 

Specification S: (Finding· of' not guilty). 

Spec1fi.cation 61 . (Finding ,.o.f not guilty). 
I 
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. Spe ci.fication ? : In that First Lieutenant Michael T. Il.usso, 
Medical Administrative Corps, did, at Mitchel Field, 
New York, on or about 6 December 1944, wrongfully and 
without authority cause Corporal Ralph M. Cardinale, 
32573657, formerly assigned to 1st Training Company, 
848th Signal Training Battalion, Eastern Signal Corps 
Unit Training Center, Fort 'Morunouth, New Jersey, and 
then attached, unassigned, to the Detachment of Patients., 
Arrey- Air Forces Convalescent Center and Regional Station 
Hospital, ¥:i,.tchel Field, New York, to be transferred to 
the War Department Separation Center,·Fort Dix, New 
Jersey, for the purpose of being discharged from the · 
military service under the provisions of Army Regula
tions Number 615-365, and Section II, War Department 
Circular Number Y/0, 12 September 1944, · for the con
venience of the government on the ground that he was 
below minimum physical induction standards, the said 
First Lieutenant Michael T. Russo then well knowing 
that the said Corporal Ralph M. Cardinale had not been 
found by competent authority to be below minimum physi
cal induction standards. 

Specification 8: In that First Lieutenant Michael T. Russ,., 
. Medi.cal Administrative Corps., did, at Mitchel Field, 

New York., on or about .3 January 1945, wrongfully and 
without authority cause Private Vincent D:1.Giacinto., 
42137517, formerly attached, unassigned., to Company 

· A, Casual Battalion, Army Ground Forces Replacement 
Depot No. 1.,. Fort George G. Meade., Maryland., and, then 
attached., unassigned., to the Detachment of Patients., 
Army Air Forces Convalescent Center and Regional Sta
tion Hospital., Mitchel Field., New York, to be trans
ferred to the War Department Separation Center, Fort 
Dix, New Jersey, for the purpose of being discharged 
from the military service under the provisions of Arrey 

. Regulations Number 615-365., ·and Section n., War De-. 
partment Circular Number 3?0, 12 September 1944, !or 
the convenience o! the government on the ground that 
he was below minimum physical induction etaIXl.ards., the 
said First Lieutenant Michael·T. Russo then well knowing. 
that the said Private Vincent DiGiaeinto had not been 
found by competent authority to be below minimum physi
cal induction standards. 

The accv,.sed, prior to pleading generally., interposed special pleas which . 
11111 hereafter be discussed. He pleaded not guilty to all Charges and 
Specifications. He was found not.guilty of Specifications 6 and 6 ot 
the Additional Charge, and guilty of all other Specificatiorts and Charges. 
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There was no evidence· of previous convictions. He was sentenced to 
be dismissed the service. The reviewing authority approved the sen
tence and forwarded the record of trial for action pursuant to Article 
of War 48. 

·3. Evidence for the prosecution. 

General: The accused,. during the period in question, was com
manding Officer of the Detachment of Patients of the "Army Air Forces 
Convalescent Center and Regional Station Hospital, Mitchel Field, New 
York" Lfiereinafter referred to, in the interest of brevity, as the 
"Hospital.!!? and, for the purpose of signing orders, Assistant Adjutant 
of ·the_Hospital (R. 1+13-49, 106, 113, 294). 

All three of the Specifications of which the accused l'ias found 
guilty involved discharges under the provisions of AR 615-365, referred to 
tbrougho:i,i.t the record, and for clarity and brevity in this <>pinion, as 
•Section x.n Section X provides for discharge, for the convenience of 
the Government, of man found to be below mini.mum physical induction 
standards for limited service by reason of physical defects existing at 
the till)3 of induction, and for whom no suitable assignment th:.m exists. 
The following is a resume· of the evidence adduced by the prosecution 
to develop the background of regulations and applicable Hospital pro
cedure necessary to an evaluation of the utlimate .facts. • 

If a soldier from some organization not stationed at Mitchel 
Field appeared at the Hospital and requested 11)3dical attention he was 
examined by a medical officer and., if he required hospitalization, was 
admitted as a "direct ca:sual" (R. 50). At such times a Form 55-A (ad
mission slip) was made out; one copy going with the patient to his ward, 
and the remaining copy being sent (usualiy by courier) to the. office of 
the Hospital Registrar who was the custodian of the "profe~sional" re
cords. of the Hospital patients (R. 64-{)5). The Registrar then., usual.17 
the following day, notified the man's commanding oft.Leer of such ad
mission (R. 63). War Department Circular 280., 6 July 1~44., directed 
the )Tl&nner in which such patients were. to be carried on the morning 
report o.t' the Detachment of Patients, In this type of case he would 
be picked up as •attached from other organizations." It he was to re
main in the Hospital for more than ninety days, or it appeared he was 
entitled to a certificate of disability discharge (ODD)., or he was 
from an organization alerted for overseas movement and would be unable 
to regain it before its departure., or if while en route to a port of 
embarkation or overseas replacement depot he required treatment in a 
general or regional hospital, the original organization commander would 
be requested to, and ha would transfer the man to the Detachment (this 
could be done by the Surgeon in the case of a man from an alerted unit) 
and he would then be carried as "attached unassigned" (WIC 280., 1944), 
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If a medical officer, usually the ward officer, determined that 
a 'patient was below the minimum physical induction standards for limited ,, 
service, he would initiate· a recommendation for the patl~nt 1s discharge 
under the provisions of Section x. This recommendation r.as processed 
through xoodical channels to the Surgeon's Office. The Surgeon, or the 
Assistant Surgeon, by written first indorsement, personally approved such 
recommendation and forwarded it to the patient's commanding officer; if' 
he was attached unassigned to the Detachment of Patients then to the com
manding officer of that organization (R. 54-59; Pros. EX. 1). A Sectio.n 
X discharge required, in addition to physical disability, a determination 
by competent.authority that no suitable assignment existed for the sub
~ect. If. the patient was an Air Forces man the Detachment Commander 
would request the Liaison Officer, maintained at the Hospital by the 
Air Forces Personnel Distribution Center, for either an assignment or 
authority to discharge, and. bis action respecting the patient was 
governed by the reply to such request. Ir the patient was a Ground 
Forces or Service Forces man he would be transferred to the nearest 
Service Forces Distribution Station together yd.th a letter stating the 
medical recommendation (R. 56-57). 

If, in the case of Air Forces personnel, the discharge was 
authorized, orders would be requested, in letter form, by the Detachment 
of Patients and would then be issued by the Hospital Headquarters; such 
orders being actually prepared in the Headquarters o! the Detachment 
and usually signed by an Assistant Adjutant (R. 79-80). 

The medical officers at the Separation Center, Fort Dix, re

gardless of their own opinion as to the propriety of such action could 

only proceed to ·execute such a discharge unless they 'Wished to appeal 

the matter to The Adjutant General (R. 103-104). 


Additional evidence of a general nature was al;so introduced 
to show .the following matters. Hospital records, and portions thereof, 
respecting individuals were sometimes lost (R. 142, 154, 383, 387). No 
infonnation respecting any Section X discharges was forwarded by the De

. tachment of Patients to First Air Force pursuant to a letter (Pros. Ex. 
28) directing that it be done (Stipulation, R. 756). Prior to 25 ·June 
1945 any administrative verifications, rel~ting to Section X discharges, 
in the files of the Detachment of Patients were destroyed after three 
months (Stipulation, R. 756). . 

The Original Charge and Specification: 

Private Matthew Vincent Marino testified, in substance, as 

followsa That being transferred from Sioux Falls, South Dakota, to 

Lincoln A:rrrr:r Air Field, Nebraska, he was given a delay en route am 

visited his home in Je-rsey City; That while thus at home,· early in 

Januaey 1945, he was su.f'fering from a •nervous condition• and went 
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to the Hospital at Mitchel Field for a physical checkup; That he was 
given a checkup, by someone he assumed to be a medical officer, lasting 
about five minutes, and during it or immediately thereafter he was 
directed by someone, believed by him to be an officer, to report to 
the Medical Motor Pool where he was assigned duty as an ambulance 
driver; That he continued such duty for "two or three weeks," during 
which period his "nervous condition" continued but did not interfere 
with his work, he was not ill otherwise, and was not again examined 
by any doctor, nor was he ever, during his stay at t.te Field, admitted 
to the Hospital; That he was then told by 11 someone in the dispatcher's 
office" to report to the Detachment of Patients where he was given a 
sealed·envelope and mimeographed orders, and was told to clear through 
11Supply," go to "Rail Transportation," and then report to Fort Dix; 
That accordingly he reported at Fort nix and was sent to the Separation 
Center there, put on a roster, "went through the regular discharge pro: 
cedure 11 including a physical examination by fourteen to seventeen 
doctors, and was then given a white discharge from the J..rmy which, to 
the best of his recollection, stated it was given under the provisions 
ot "Section xn; That he paid no one to obtain his discharge and that it 
came as a complete surprise to him (R. 464-483). 

Shortly after Marino's arrival at Mitchel Field a TWX was sent 
by Major Fabbricatore, Executive Officer of the Hospital, to Marino's 
organization stating he had been hospitalized and requesting his service 
record and allied papers. Marino \'las transferred by the Linc.oln Army 
Air Field to •atchd unasgd.Det of Pnts, AAF Reg Sta Hosp, Mitchel Field, 
N. Y. as patient" (Pros. Ex. ~) •. There is nothing in the files of the 
office of the Hospital Registrar to show that Marino was ever admitted 
to the Hospital (R. 490). The morning report of the Detachment of 
Patients for the mont~ of January 1945 shows no entry relating to Marino. 
The 10 F3bruary morning report shows an entry "* * * Marino, Matthew V 
42 105 867 Pvt MOS-UNK Reld fr atchd and atchd unasgd thia Org P 14 SO 
l4 Hq Lincoln Army Air Field, Neb dtd 14 Jan * * *," but this was 
"Deleted" by a correction entry on 12 February 194.5, the latter morning 
report being purportedly signed by accused (R. 4.56-459; Pros. Exs. 22, 
23). Sergeant Salomons ,_ First Sergeant of Squadron "B" L&dministrative 
unit for assigned Hospital personneJ] testified in part that Marino 
was not a member of that organization prior to April 1945, that he did 
not know who sent Marino to work at the motor pool, but that accused did 
not send him (R. 277, 230). The records in the office of the Adjutant 
of the Hospital failed to disclose that any records were initiated by 
aey medical officer pertaining to the discharge ot Marino umer Section 
X (R. 12.5, 1431 14?) •. 

Miss Judi th Small· testified in substance I That on 26 January 
1945, when she was a clerk tn:,ist 1n the Service Records and Special Or
der Request~Section of the Detachment ot Patients Headquarters, the ac
cused directed her to place Marino I s name on a request for orders sending 
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him to Fort Dix for discharge under Section X; That she could find no 
::bcator card for 1iarino in her office files and, assuming it had been 

lost, prepared a new one from his records in her files, added Marino's 

name to a request for orders already prepared for a man named Burke, 

and left the request with the Special Order clerk (R. 358-363; Pros. 

Exs. 25, 26); That since Marino was in the Air Corps au thori. ty for 

such action required a written verification from the Hospital Uaison 

Officer, which she was unable to find (R. 359, 388); That when she 

mentioned this to accused she was told he would get the written veri 

fication (R. 397); That she could not recall telling accused of the 

missing locator card (R. 386), but that she made a notation on the 

back of the new card "if any question is ,raised about this man see 

Lt. Russon and told accused she had done so (R. 386, 398; Pros. Ex. 

25); That she was going on pass the following day and such notation 

was made by way of a personal clearance (R• .394); That she sometimes 

receive,d verifications orally but they were always confirmed shortly 

thereafter in writing (R. 402); That she did not lmow whether this 

verification ever arrived (R. 391). 


In accordance with the Request for Orders (Pros. Ex. 26) 
· Marino was ordered to Fort Dix for discharge under "* * * AR 615-365, WD 


Cir. 370, 1944, and VOCG AAF PIX: per HLO * * *" by paragraph 17 of 

Special Order 26 purportedly signed by the accused (Pros. Ex. Z7). 


Captain Wolff, Army Air Forces Liaison Officer at the Hospital 
testified, in substance, that his records show each man processed through 
his office for discharge under Section X (R. 351-352); that such records 
fail to disclose any such processing of Marino (R. 529); and that no 
authority for Marino• s discharge was ever given by him {R•. 530) .' 

S_pecification 7 of the Additional Charge: 

,. Corporal Ralph :M. Cardinale, whose hoine was in Newark, New Jersey 
(R. 291), arrived at Mitchel Field in the fall of 1944 and worked for a bout 
a month in the Payroll Section or the Headquart~rs of the Detachment of 
Patients {R. 296, .331). On 30 October: 1944 a TWX was sent to his unit 
commander stating he had been aclmitted to the Hospital as a patient 29 
October 1944 and reqµesting his service record and. allied papers. On 
13 November 1944. a second TWX was sent to .the same addressee stating 
Cardinale would probably be discharged l,Ulder "* * * Sec. II, AR 61S-360 
,cma 	diagnosis epilepsy.n Both TWX' s were purportedly signed by Lieu
tenant I,iaskos, Assistant Commanding Officer, Ietachment of Patient• 
(Pros. Exs. 9, 10). On 28 November 1944 a third TWX,. signed by the ac-
c~sed, was dispatched to the same addressee stating a " 

"Cpl Ralph M Cardinale ASN 32 S73 657 to be disch 
from Mil SV UP AR 615-361 Pd Request orders be 
issued relieving EM from ASGMT your ORGN and Attch 
him unasgd to Det of Pnts this Sta pd end" (Pros.·· Ex.w. 	 · · 
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[i.ccused was found not guilty of having knowingly made a false official 
statement in sending this TWX - Specification 6 of the Additionai ChargiJ • 

. On 2 December 1944 Cardinale was assigned by his regular organization to 
the Detachment of Patients (Pros. Ex. 16) anti was picked up- on the De
tachment morning report for 6 December 1944 as of 2 December (Pros. Ex:. 
13). The records of the office of the Registrar fail to show that he 
was ever admitted to the Hospital as a patient (R. 288-289). The re
cords in the office of t.he Adjutant of the Hospital fail to disclose 
that any recommendation by a medical officer was ever made that Cardinale 
be discharged either under the provisions of Section X or by CDD (R. 125
126, 143, 1~7). During his sta;r in the Detachment Cardinale was never 
absent on account of illness and, during his duty hours, he never had an 
epileptic £it or was sick (R. 331-333). T~e Sergeant ~ajor testified he 
was instructed at that time, 

1
by either the accused or Sergeant Rosenberg, 

to leave Cardinale 1s name of£ his personnel roster (R. 296-297). There 
was no record of Cardinale 1s processing in the off.ice of the Liaison 

· Officer, as was required under Section X, although he kept a record of 
each man so processed (R. 352). 

Sergeant Wells, in charge of the Service Recoras Section of the 
Headquarters, Detachment of Patients, ~estified, in substance: That ac
cused instructed him to prepare a request for orders for Cardinale's 
transfer to Fort Dix £or discharge under Section X; that he used the regular 
form authority and then when the request was typed doubted its applicability 
and referred the matter to accused who advised him how to change it, 'Which 
he did (R, 333-338; Pros. Ex:. 14). Such orders were issued signed by the 
accused (Pros. Ex:. 15). 

Cardinale was called as a witness by the prosecution but, aside 

from a few immaterial matters., refused to testify.,· claiming the privilege 

of Article of War 24. 


Specification 8 of the Additional Charge: 

Private Vincent Di.Giacinto, whose home was in Brooklyn (R. 407) 

came to Mitchel Field about November 1944. On 23 November 1944 a TWX., 

purportedly signed by Lieutenant Liaskos, ·was sent to the oommanding of

ficer, Replacement Depot No. 1, Fort George Meade, Maryland, stating: 


"UP Par 9A 615-360 request SR and AP pertaining to 
Pvt Vincent Di Giacinto 42137517 AGF be fwd co Det 
of Pnts this sta pd EM admitted this hosp 23 Nov pd 
Probable disp seo 2 AR 615-360 diagnosis epilepsy 
pd end" (Pros. Ex. 16), 

in reply to which Di.Giacinto was transferred.to the Detachment of Patients 
on 2 De.camber 1944 (Pros. Ex. 17). The morning report of the Detachment 
of Patients shows the following entries:· 
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"Ending 2400 28 I~ov 44: Di.Giacinto, Vincent 
Pvt 42 137 517 Atchd & jd fr froper Sta. Camp 
Blanding, Fla Z7 Nov ·1944n 

"Ending 2400 5 Dec 44: DiGiacinto, Vincent 

Pvt 42 137 517 MOS-UN.K Reld fr atchd this 

Orgn & atchd unasgd Per P 43 SO 337 Hqs Repl 

Depot Ft Geo Meade, Md 2 Dec" 


both signed by the accused (Pros. Exs. 18, 19). The records of the 
Hospital Registrar's office do nqt show that Di.Giacinto was admitted 
to the Hospital 23 November 1944, but they do show an entry to the ef
fect that he was admittea 27 November 1944, which entry was deleted 
the following day as 11 erroneous, 11 and that .he was later admitted 23 
May 1945 and again 29 1fay 1945 (R. 419-424). During his stay at the 
Hospital DiGiacinto worked about six weeks (in November and ~ecember 
1944) in the Service Record Section of the Headquarters, Detachment of 
Patients, and then two or three more weeks in the Special Order Section 
of the same Headquarters (R. 425-426). During these periods of work he 
showed no signs of illness (R. 426). The Hospital Adjutant's records 
fail to show that any records were initiated by any medical officer for 
the discharge of Di.Giacinto under Section X (R. 125). 

Sergeant Wells, in.cr~rge of the Service liecord Section of the 
Headquarters, Detachment of Patients, testified, in substance, as follows: 
That about the first of January 1945 the accused directed him to prep~IJ 
a request for orders sending DiGiacinto to Fort Dix for Ji.scharge under 
Section X; That when he started preparing the request he realized 
DiGiacinto had come to the Hospital from the Ground Forces and requested 
accused for the proper authority to be cl.ted in the request; That accused 
appeared to read trom a desk memo pad, the face of which the witness could 
not see, and advised him to cl. te as authority a TWX from the Army Ground 
Forces Replacement Depot No. l, Fort George :.ieade, Maryland, which he did 
(R. 427-429, 447, 448; Pros. Ex. 20.). Orders were issued pursuant to 
such request, and an extract of D:i.Giacinto 1 s service record was prepared, 
both signed by .the accused (Pros. Exs. 8, 21). The records of the De
tachment of Patients fail to show receipt of any such '1YiX (R. 455). 

DiGiacinto was called as a witness by the prosecution but, aside 
from a.few immaterial matters, refused to testify, claiming the privilege 
of Article of War 24. 

4. Eviciance for the defense: 

The Hospital's administrative operation was characterized by 
irregular procedure. There were instances where the names of the 
Assistant Commanding Officer, Letachment of Patients, and the Hospital 
Adjutant were signed by others without authority (R, 626-631, 641-642)•
If a T\'JX was received for authentication, stating that a patient was 
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hospitalized, the authenticating officer would not check to determine 
its verity (R. 6Z7). Sergeant Cohen signed the accused's name on · 
various papers, including special oraers (R. 632-633). Requests were 
made· by others, including the Registrar, Hospital Adjutant, Hospital .: 
Executive, doctors, and the Surgeon's Office, for the Detachment of 
Patients to send telegrams requesting service records and allied papers 
(R. 622-623). On occasion the Hospital Executive (Major Fabbricatore) 
directed the Detachment to send telegrams notifying units of hospitaliza
tion of members of their commands (R. 624-625). 

There were sixteen men on duty with Squadron "B", 110th Army 
Air Forces Base Unit ladministrative unit covering Hospital personnel 
as distinguished from patienty whose exact status was unknown. These 
included Marino, Cardinale, and DiGiaci.nto. A list was kept in the 
orderly room of Squadron "B" and the group was generally referred to as 
11Fabby1 s fair haired boys 11 or 11fast shuffles" by reason of the orders 
and activities of Major Fabbri catore affecting them, although the Yd t
nesses were unable to state who originally sent the three men here in 
question to the Squadron (R. 670-677, 780; Def. Ex. J). The Squadron 
Commander took this matter up with Major Fabbricatore on several oc
casions, and, on one occasion with the Surgeon, but no corrective action 
was taken (R. 680-693). 

Ambulatory convalescent patients were assigned to duties through
out the installation (R. 634-639). 

Mr. Ira Gullickson, "civilian expert questioned document examiner, n 
testified, in substance, that tqe signature of the accused was genuine as 
it appeared on Exhibits 4, 8, 11, 15, 18, 19, 21, and 23, and that the pur
ported signature of the accused as it appeared on the following Exhibits 
was not genuine: l3, 2?, B, c, D, and E; That Exhibits F and G (pur~ 
portedly both signed by Captain Manrow, Hospital Adjutant) were signed 
by two different persons; That as to documenta purportedly signed by 
:tieutenant L:1.askos; Assistant.Commanding Officer, Detachment of Patients, 
Exhibits 3 and 10 were written by the same person·and 9 and 16 by some
one else, none being executed by the accused (R. 697-703). 

Testimony of the accused: Having been first duly advised of · 
his rights in the premises the accused elected to testify and twice took 
the stand, first to testify only .as to the genuineness of what appears to 
be his signature on documents in evidence and, secondly, to testify 
generally as to all matters referred to by the Specifications. In the 
latter instance he was allowed to more or less tell the story as he wished, 
which resulted in a cc;msiderable mixture of argument with £actual state
ments. Hereinafter the Board has attempted to delete from its summary 
that portion of such testimony in the nature of argument. 

His name as it appears signed on the following exh:i,'bits 'is his 
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genuine signature: 4, 8, 11, 15, 18, 19, 21, A-1, A~2, A-3, A-4, 

A-5; on the following Exhibits such purported signature is not 

genuine: 13, 23, 27, B, c, D, and E (R. 6lu-617). 


As to administrative procedure: Morning reports were signed, 
if by the accused, as a matter of routine, accuracy depending upon the 
drafting clerk because of the large number of entries (R. 709). He 
never. authorized anyone to :rl.gn his name on morning reports and he did 
not know of anyone doing so (R. 774-775). He signed them when present 
but did not check back to determine who signed them when he had not 
been present (R. 787-789). 

His office included the following sections: Sergeant Major's 
Section; Special Order Section; Discharge (CDD)·Section; Special Order 
Request Section; Service Records Section; File Section; Correspondence 
Section; Payroll Section; and Headquarters Section. There were about 
55 or 70 enlisted men all under his control with one officer assistant 
(Lieutenant Liaskos). · There was a very high turnover of enlisted per
sonnel except for Section Chiefs (R. 780). So far as he knew all men 
in his office presumably patients were actually so {R. 737). · About 
fifteen tp twenty men a day were discharged from the Detachment of 
Patients on Special Orders (R. 784);. about iO a week being Section X 
and CDD cases (R. 810). · 

Requests for the sending of TWX's to obtain service records 
and allied papers originated on various occasions with the Registrar's 
Office, the Surgeon• s Office,· the ward doctors, or in his own. office, 
and were often oral (R. 722-724). If any diagnosis as to a patient ap
'peared in the records of his office it could only have come from·the 
medical department or the Registrar (R. 732). Information upon which 
to base TWX' s prepared in his office was usually taken from the De

. 	tachment files. He assumed the accuracy of sucn messages and made no 
independent personal check as to the statements therein contained 
(R. 790-792). Separation of the offices of Detachment and Registrar 
made checking difficult (R. 793). He trusted and still trusts the men 
who were in his office (R. 787). No one was authorized to sign his 
name to special orders, m•s, morning reports, or any other documents 
other than passes (R. 71.3-714) -~ On at least one occasion his na:ne was 
signed by another, without authority (R. 714). 

,. Section X cases, generally, were routine administrative 
matters in which his job was simply to execute orders in compliance 
with (in the case of Air Force Fersonneil) instructions from the 
Hospital Liaison Officer (R. 711-712). There was no special section 
in his office set up to take care of Section X cases and they •cleared 
the whole office" (R. 796). The Hospital Liaison Officer had given him 
oral instructions by phone but he coul.d not say that it was so done 
as to any Section X case (R. 738-739). "Colonel ~orehouse Cl'UI'geon/ 
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gave me verbal instructions on numerous occasions in reference to getting 
particular me:1 out on orders. I cannot give a definite answer on whether 
he ever callea me in reference to men on Section X. * .,, * it was t,he policy 
of the iiospitai. to expeci te disposition of patients. Therefore it is to 
be unaerstood that there were many verbal orders given by phone. In case 
of ci.ischarges, Secticn X1 s, on occasion we would receive verbal orciers to 
place the men 0;1 orcJ.ers. I den 1t remember specific cases. 11 Such verbal 
orciers 11were always followeu up by a written verification" (R. 740-742). 
He received at least one such verbal instruction "from the Surgeon's office" 
(rl. 74u). Neither he, nor the personnel of his office would question such 
an oral order frO!:! I.Iajor Fabbricatore (Hospital ucecutive Officer), R. 785
786, 799). Tfnen he received any such telephone instructions he ma.de a note 
on his memo pad and orally airected the proper office personnel to take 
the necessary administrative action. Such orders were always with 
authority but he has no clear recollection of each case and the records 
which would show such authority have been destroyed (R. 786) since he 
was relieved from command (R. 792). Written verifications came to his 
office but not to his personal attention and he assumed they came in 
each instanc~ since he was never advised to the contrary by the per
sonnel of his office (R. 808-811). 

In his opinion one of tile reasons for distribution of copies 

of special orders was to provide a check by each interested office as to 

the correctness of their contents (R. 716). His office was inspected 

monthly by the Base Inspector General and, three ti.mes during his tour 

of conur.and, by a representative of the Inspector General's Department, 

and in each instance only minor ai.screpancies were noted (R. 794-795). 


Particularly as to the Specification of the Charge: He did 

not know and nsver inquired as to whether Marino was in truth a patient 


. (R. 758). Ha has no recollection of any conversation with Miss Small 
respecting the Marino discharge, but does not deny it may have taken 
place as she stated (R. 709-711, 757). He did not sign the special 
order transferring Marino for discharge (Pros. Ex. 'Zl) nor authorize 
anyone to sign his name to it (R. 71~713). The morning report entry 
of 12. February 1945 (:Pros. Ex. 23) was only a routine correction., its 
correctness depended upon the office clerks who prepared it., and it was 
not signed by him (R. 708-709). The special order sending Marino for 
discharge (Pros. Ex. Z'l) was a routine type order and was not signed 'by 
accused (R. 7l2-7JJ). ' 

articularl cification of the Additional Char e: · 
The TWX asking for Cardinale' s assignment Pros. Ex. ll was a routine 
follow up based on office records including two previous TWX' s (R. 721.
726., 732; Pros. Exs. 9., 10). He did not intend it to deceive (R. 734-735)# 
Ha has no recollection of discussing the Cardinale order with Sergeant 
Wells but does not deny the truth of Sergeant Wells1 testimony (R. 733., 
769). It would not be uncommon for a man with epilepsy to be discharged 
under Section X (R. ?Z'l., 737-738). Accused would have no personal 
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knowledge of Cardinale 1s physical condition, which was the duty of the 
examining doctor (R. 734-736). He did not know Cardinale was not a 
patient or that he was working in the Detachment Of.fies (R. 762-763). . 

Particularly as to Specification 8 of the Additional Charge: 
"I do not recall giving specific instructions to Sergeant Wells in.the 
case .of D:i.Giacinto, and I will so state, that if I had given these in
structions to Sergeant Wells, I did have the authority" (R. 743, 783). 
A man might be considered for CDD by reason of epilepsy and then be re
commended for discharge under Section X (R. 737-738). If D.:i.Giacinto 
worked in his office he would have assumed him to be a p,;i.tient (R. 737). 

He never received the 7 December 1944 letter of instructions 
from the First Air Force (Pros. Ex. 28) and made no reports as mentioned 
therein (R. 754-755). 

He has known Major Fabbricatore since September 1940, serving 
Tdth him at that time when both were enlisted men. They were .friends 
but never "close." There is no basis of truth in any suggestion of any 
fraudulent relation between them respecting the discharge of these or arry 
other men (R. 7'2,8-729, 782). He was never solicited by anyone, officer or 
civilian, to procure such discharges and he in no way profited by them 
(R. 7-Z:,-731, 777). · His actions in the matter of the discharges mentioned 
in the Specifications were simply administrative acts and he had no 
personal interest in them, financial or otherwise (R. 729)~ He had 
heard of "Fabby's Boyett (R. 781) but he wrote the letter concerning the 
transfer of some of them to Squadron "B" &one of whom are mentioned 
in these Specification!] by order of .Major Fabbricatore (R. 784, 793, 
798-799; Pros. Ex. 29). 

The accused enlisted in the regular army 28 August 1940, at the 
age of 23, as a specialist - laboratory technician and bacteriologist - and 
was assigned to Mitchel Field. He had taken a specialized course at a· 
technical.college licensed by the State of New York. Within six months 
he was in charge of tl2e Laboratory at Mitchel Field. He went to Camp 
Edwards, Massachusetts, with a cadre to !orm a new hospital, returned and 
was !irst sergeant of the Medical Detachment for about six months when he 
was accepted !or OCS; attended school at Carlisle Barracks, Pennsylvania, 
was graduated top third in his class, and assigned to March Field, Cali!ornia, 
After·about 10 days he was reassigned to a desert station at Tonapah Air · 
Field, Nevada, where he was Personnel Officer and Adjutant o! the Regional 
Hospital and where he remained 18 months. He applied !or pilot training 
and was .sent to Santa Ana ilr Base, California, but was disqualified on 
some aptitude tests. He returned to Tonapah and applied for and was ap-' 
pointed to the Adjutant General's School, Fort Washington, Marylam. 
Arter graduation he requested and was assigned to Mitchel Field to be . 
closer to his 1'ather 1s home in Floral Park. His father d1.ed in October 
1944. He received his commission :ti February 1943. He was born in 
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Richmond Hill, approximately 12 miles from hli tchel Field. His father 
was a builder and contractor. His family and he has always been of 
good character. He has never been in conflict with the law. There 
was a divorce by the accused. He requested 15 days leave of absence 
to go to Nevada where he stayed four weeks in a hospital for gastric 
disturbance, until his divorce proceedings were completed, but hospi
talization was only coincidental. He has had four or five efficiency 
ratings of "Superior" and the remaincier were "Excellent." However, 
after he was in confinement he received one rating of "Very Satis
factory~" In February 1945 he was found physically disqualified for 
over'seas duty because of duodenal ulcers and asked i.f he wanted to be 
let -out of the Anny but he requested to remain in the service until 
the end of the emergency, which request was approved (R. 743-754, 
760-762). 

5. Rebuttal evidence for the prosecution: 

Corporal Hutchinson, of the Special Order Section, Headquarters, 
Detachment of Patients, testified, in substance: That he had signed the 
accused's name to Special Orders without authority; That he advised the 
accused, on one occasion, of such action, but that the accused said 
nothing to him about it (R. 823); That Corporal Brooks, Corporal 01Hara, 
and Sergeant Cohen had also signed the name of accused to various docu
ments and, in the· case of Cohen, to correspondence, special orders, 
morning reports, and passes (R. 823). 

Corporal Brooks, of the Discharge (CDD) Section, Headquarters, 
Detachment of Patients, testified, in substance: That he signed accused's 
name ·to a morning report entry wit.~out authority, advised accused of such 
action, and received no reply (R. 826); That Sergeant Cohen signed 11many 
papers" with accused's name, and "I am sure" accused knew of such action 
(R. 824-825). . . 

Corporal 01Hara, Clerk of the Morning Report Section, Headquarters, 
Detachment of Patients, testified in substance: That he was authorized to 
sign, and did sign the accused.' s name to the morning reports if the ac
cused were not present; That when he so signed he attempted to make it 
look like a genuine signature; That he probably signed Pros. Ex. 13; That 
Sergeant Cohen also so signed the morning report and Corporal Jacobs was 
authorized by the accused so to do (R. 827-829); That he never called the 
accused's attention to occasions where he signed the m:>rning report, and 
that his· authority so to sign was verbal (R. 8JO). 

Sergeant Cohen, Sergeant Major, Headquarters, t:etachment of 
Patients, testified, in substance: That ha had authority to sign "all 
papers·***, everything vdthin the routine of the office, such as 
discharges, certificates, morning reports, service records, extracts, 
correspondence, passes, .furloughs*** special orders*** TVIXs• 
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with the name of accused whether the accused were present or absent, 

at the time (R. 831-832); That his writing naturally resembles that 

of accused; That he had so signed accused's name hundreds of times and 

such occasions arose almost every day (R. s33..:S35). 


Major Fabbricatore, at the time of the alleged offenses Execu
tive Officer of the Hospital, testified, L~ mibstance: That respecting 
the transfer of Tafuri as alleged in Specification 5 of the Additional 
Charge "I am the officer fully responsible for Tafuri 1 s.retention here 
at Mitchel Field - the status of attached unassigned" (R. 838-839); 
And that he never attempted to 11fra.'lle 11 the accused (R. 843). Upon 
being asked certain questions by the Trial Judge Advocate respecting 
them, the court ruled 11 that the witness need not answer any question 
concerning his having had anything to cio 'With the discharge of the 
following named enlisted men: Private Vincent DiGiacinto, Frivate 
Ralph M. Cardinale, and Private 'Matthew v. Marino 11 (R. 843). The 
witness chose to avail himself' of Article of War 24 and refused to 
ansv,er such questions (R. 839-845) • 

6. Discussion. 

Pleas and Motions: 

The Charge was preferred against the accused 26 May 1945, the 
report of investigation is dated 25 July 1945, and a copy of the Charge 
Sheet was served upon the accused 5 July 1945, although the statenent of 
such service on the Charge Sheet shpws date of 10 October 1945. Additional 
Charge I, with 12 Specifications, and A.ddi tional Charge II (appearing in 
the same Charge Sheet) with 4 Specifications, were not dated, but the 
affidavit of the accuser is dated 8 August 1945. The report of investi 
gation is dated 25 September 1945, wherein it was recommended that Speci
fications 7, 10, and 11 of Additional Charge I, and Specifications l, 3, 
and 4 of 'Additional Charge II be dropped. When served upon the accused 
10 October. 1945 the Additional Charge Sheet contained an "Additional 
Charge" with 8 Specifications; the Additional 'charge II with its Speci
fications and the Specifications originally numbered as·5, 7, 11, and 12 
·of Additional Charge I having been crossed out. , 

The accused was placed in administrative restriction 27 April 
1945,· confined 12 Ml,Y 1945, released !rom confinement and placed in 
administrative restriction 4 October 1945, and released from administrative 
restriction 19 October 1945. · 

At the commencement of the trial 21 January 1946, and prior to 
arraignment of the accu·sed, a nolle prosequi was entered as to ·specifi"". , 
cations 11 2, 3, and 4 of the Additional Charge. - .. · 

Upon arraignment counsel for the accused interposed na plea in 
. bar of trial, on these grounds, 
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11 1. That there have never been that thorough and impartial 
investigation of these Charges as is regiired by t>e ?0th . 
Article of War. That is, in effect, a plea to the jurisdiction. 
11 2. That there has been a condonation by proper authority of 
the offenses specified against this accused, principally by 
reason of the restoration to duty of this accused, and 
113. The abuse of mill tary power exercised upon this ac
cused ov~~ a considerable period of time, and, as claimed 

by us, in violation of the Articles of nar i~ -i:- i~. 

11 I have made those pleas, and I should like to· be permitted 

to introduce evidence in support of them11 (R. 19-20). 


This plea was overruled by the ·court after argument by counsel but 
without affording accused the opport1.mi ty to introduce evidence. F'or the 
reasons hereinafter stated the Board refrains from expressing any opinion 
as to the merits of such ruling. 

Following the action of the court on the plea in bar the accused 
"demurred" to the Specification of the Charge on the ground that it failed 
to state an offense. A reasonable question arises not as to whether any 
offense is stated, but as to whether the language of the Specification is 
sufficient to charge the accused with doing such acts with guilty knowledge 
and intent. The court overruled the "demurrer" and the trial continued with 
all parties proceeding on the theory that such Specification was being con-
1>trued to include the element of guilty knowledge. and intent the same as if 
it had been drawn in the language of the other two S}.iecifications of which 
the· accused was found guilty. Without determining that such an interpreta
tion was justified, for reasons that "Will hereinafter appear this Board 
has formulated its opinion upon the basis of the same broad construction 
of that Specification as was accorded it by all parties through the trial. 

Sufficiency of Proof: 

The accused was found guilty of knowingly, wrongfully and with
out authority causing :Jarino, Cardinale, a.nd.D:i.Giacinto to be transferred 
for discharge as alleged. The elerrents of each offense are the same 
(except perhaps as to that alleged in the Specification of the Charge as 
hereinabove noted) and the essence of each is the guilty knowledge and 
fraudulent intent of the accused. 

Direct evidence proves that in each instance the transfer was 
made for the purpose of discharge under the purported authority of Section 
X, that each transfer was directed by the accused; and that such transfers 
were each without proper authority. It would then appear that the sole 
question to be determined is whether or not there is sufficient substantial 
evidence to prove that the accused participated in such transfers "With 
guilty knowledge and an accanpanying fraudulent intent. 
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Obviously such proof can only be by inferences, reasonably 
drawn from facts establisheci in evidence. In abstracting the record 
for this opinion the Board has endeavored to call attention to all 
basic evidentiary matters. Such a case demands a detailed examination 
of every scintilla of evidence, its evaluation for inference, and an 
ultimate weighing of the results in their entirety. It is probable 
that some such factors appearing in the record of trial are not clearly 
reflected in the necessarily·abbreviated synopsis of evidence hereinabove 
published. Any such omissions in no way inciicate a failure by the Board 
to give such .'.:acts full consideration in arriving at its conclusions, but 
are furely iri the interests of brevity. 

Circumstances tending to infer guilt: 

The a~cused was instrumental in getting Cardinale transferred 
to the Letachment of Fatients since such transfer was apparently in 
response to a T\'IX sent by him although it should be noted that accused 
was acquitted (Specification 6 of· tne Additional Charge) of sending such 
a message with any criminal intent or knowledge. The records of the 
Registrar I s Office fail to show that Marino, Cardinale, or LiGiacinto 
were ever admitteci to the Hospita.:i. prior to the alleged discharge 
transfers, and there is no evicience to show any of them v,ere, in fact, 
so admitted. Such records were available to the accused for check pur
poses at the time these transactions took place. The records of the 
Adjutant's office fail to show that l11arino, Cardinale, or Di.Giacinto 
were ever recoimnended for discharr:;e by a medical officer as was required 
in such cases. The recorc.s of the Liaison Office fail to show that such 
transfers were autmrized for any of these men, as was required (as to Air 
Force personnel) in such cazes. The accused personally instructed Miss 
Small to prepare the necessary office papers for 11arino 1 s transfer and, 
when his attention was called by her to the lack of written authority .from 
the Liaison Office, advised her he would see that it was obtained. The 
accused personally instructed Sergeant Wells to prepare the necessary· o.t'
fice papers .for the transfer of Cardinale, who had worked in accused's 
office about a month. Upon being questioned by Sergeant Y!ells as to the 
proper citation of authority to be made in the request and order accused 
advised him how to word it. DiGiacinto worked for about two months, prior 
to his transfer, in accused's office and it is evident , .from his signature 
on morning report entries concerning the man, that·accused on at least one 
occasion had reason to check his status. The accused personally instructed 
Sergeant Wells to prepare the necessary of.t'ice papers .for DiGiacinto 1 s 
transfer. Upon being reminded by We;Lls that DiGiacinto was a Ground 
Forces soldier accused, apparently reading from his desk memo pad described 
a 'I71X from a Ground Forces installation as authority to be cited in the 
transfer orders. The records o.t' the retachment of ~atients .fail to show 
receipt by that office of any such TWX 

' Superimposed upon all these items is the duty o.t' the accused, as 
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a responsible officer, to check the verity of his officia~ acts. 

Circumstances tending to infer innocence: 

It is qui ta apparent from the evidence that virtually every 

ad'";l.inistrative function in the Hospital operated with looseness and 

inefficiency. Records were lost. There was no proper cross check of 

official action within 9r between offices. There was a most urunilitary 

concept of command responsibility. Soldiers signed the names of their 

officers to ci.ocuments without authority. Obviously a great deal of such 


- looseness was condoned by higher authority as being in the interests of 
speedy action, but it nonetheless existed and created a situation in which 
strict compliance with regulatio.ns and procedure appears to have been more 
the exception than the rule. Administrative actions requiring writtan 
authority 11ere frequently taken based on oral instructions only. To be 
sure in such instances the written verification apparently usually was 
executed later but there appears to have been no check system provided 
to insure such execution. The offices of Registrar and Detachment were 
many miles apart and there seems to have been a prevalent opinion among 
Hospital ad~~nistrative officers that their responsibilities began and 
ended at their office doors without regard to how strongly a check with 
other sections might have been indicated by the facts. Such condition 
would appear to have been largely brought about by 11:ajor Fabbricatore, 
Executive Officer of the Hospital, whose instructions, proper or improper, 
oral or written, seem to have been followed with very little if any q~estion. 
He undoubtedly exercised officially a direct control over all officer and 
enlisted personnel of the office of tlrn Detachment of Patients while ac
cused commandeci that organization. 

Marino, Cardinale, and IiiGiacinto were all members of a .group 

of some 16 enlisted men at the Hospital in questionable status known 

generally among the regular Hos1iital personnel as "Fabby1 s fair haired 

boys" or 11 fast shuffles" by reason of the activities of Major Fabbricatore 

in their behalf. 


As a result of such activities Major Fabbricatore was tried by 

general court-martial and found guilty (CM J07ll9, Fabbricatore (1946)) 

of wrongfully causine issuance of a furlough (1 Specification), ~ronr,fulLy 

causing false official reports to be made (4 Specifications), wrongfully 

causing transfers of soldiers to enable them to evade duty (5 Specifica-

tions), wrongfully causing soldiers to be transferred for discharge (2 

Specifications sirrdlar in nature to those found in this case), acceptance 

of a brib~ to effect an unauthorized transfer (1 Specification), and con

spiracy to defraud the United States ~y effecting unauthorized transfers 

(4 Specifications). Of the twelve enlisted men who benefited by such 

criminal actions (including ;,farino) seven were on the list of men corrunonly 

known as 11labby 1 s fair haired boys" (Def. Ex. J). In Fabbricatore•s case 

neithe'r Cardinale nor DiGiacinto were mentioned in any of the Specifications 

of which Fabbricatore was found guilty. 
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From its outset it is apparent that this case is an outgrowth 
of the same general investigation of administrative irregularities at the 
Hospital wi1ich resulted in the Fabbricatore trial. Prior to accused's 
trial charges and specifications, of the same nature as those upon which 
he was ultimately tried, were preferred aeainst him whereby certain acts 
were alleged affecting a total of nine men, each of whom appears on the 
list of 11fair haired boys. II Seven of these men ·i'iere likewise involved 
in charges and specifications, sirrd.lar in nature, :on which Fabbricatore 
was tried. Prior to the arraie;nment of accused all Specifications otber 
than the ones upon which he was here tried were either dropped or nolle 
pressed; in several instances because it appeared that Fabbricatore was 
in fact the guilty party. L'"t.1ring this trial Fabbricatore was called to 
the stanc by the prosecution and aamitted_responsibili~ for the transaction 
involved in Specification 5 of the Additional Charge Lof which the court 
found accused not guilti7. Fabbricatore was not charged with implication 

. in the discharee transfers of Marino, Cardinale, and DiGiacinto, and. 'When 
questioned in this trial about those men he availed himself of the pro
tection of Article of War 24 and I'l3fused to testify. · 

Such circumstances raise a strong implication that as to "Fabby•s 
fair haired boys" all unauthorized administrative maneuvers were guided by 
Kajor Fabbricatore. No substantial evidence appears in this record to show 
any collusion or conspiracy between the accused and Fabbricatore; or any · 
relationship other than an ordinary, but not "close" friendship, and that 
created by virtue of their respective official positions. We do not wish 
to imply that conspiracy or collusion are essential elements of the offenses 
as here charged against the accused, since he could hav~ acted alone with 
an independent criminal knowledge and intent in each case, but we are of 
the opinion that such individual action appears unlikely in view of all 
of the circumstances. 

It is also noteworthy that from the entire record it is impossible 
to find any motive which might infer criminality in the accused's actions. 
Again, motive is not an essential element of proof but its lack, even by 
implication, certainly ,tends to ini'er innocence., 

General Discussion: 

From a careful consideration or the record or trial in its 
entirety it might be said that a suspicion of guilt is raised, but we are 
torced to the conclusion that there does not appear therein that substantial 
competent evidence necessary to sustain the findings. of guilty (Footnote, . 
Article of War 5<>½, App. l, MCM, 1923 11 page 216; par. 78!, MCM, 1928, 
page 62). In view of our opinion on the merits we have foregone any 
determination.in the matter of special pleas or errors in the record of 
a minor nature. This case was exceptionally well tried and the record 
is singularly free from error. The Board, in arriving at its conclusions 
has considered the brief and oral argument presented by Ansell and Ansell, 
civilian counsel for the accused duritlg and after the trial.'' 
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?. The accused is Z9 years old. and is divorced. War Department 
record.s shoYt he entered the service 28 August 1942 and served as an en
listee. ,!1an (attaining a Staff Sergeant's rating) until Z7 February 1943 
when he was com:nis sioned a Second Lieutenant in the Anny of the United 
States upon completion of the Officer Candidate course of the Medical 
Field Service School. He was promoted to the temporary rank of First 
Lieutenant on 28 August 1944. · 

8. For the reasons stated the Board of Review holds the record of 
trial legally insufficient to support the findings of guilty and the · 
sentence. 

F' n • () I".) r.,,1.l (J-A ,;-'°-~__.._o<.__ __ ....... ,., Judge Advoca ta.'_\. ......,,_x,_v____ 
6 
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·, ti"lf .; . 
 j .t "i .•,'~: ( 


JAGN-C~ Jl2U80 1st Ind 
vm, JAGO, Washington 25, D. c. 
TO: Comnanding General, ?irst liir Force, c::itchel. Field, Ilew York 

1. In the case of First lieutenant l.:ichael T. Russo (0-1535278), 
i:ii:edical Administrative Corps, I concur in the foregoing holding by the 
Board of ILeview that tne record of triai. is 1.egally insufficient to 
support the findings of guilty and. the sent·enee, and. for the reasons 
stated recommend that the findings of guilty a~ the sentence be vacated. 

r.· '\, 4... ~. • . ... :~ . 

2. When copies of the published ore.er \b this case are forwarcied 
to this office, together with the record of~Jria~ \hey should be ac
comi::anied by the foregoing holding and this Jpdorsement. For convenience 
of reference, please place the file number o!'the r~clll'd in brackets at 
the end of the published orcier, as follows: -~ .,;. ··<

'· 
(CM 312080). 

'·· 
J 

1 Incl 
Record of trial 

The Judbe Advocate General 

THOl,!A.S H. GREr.;I~ 
ii~aj or General 



(}63)'\"'.AR DEPA...'1TI.Xt'1T 
Arrrry Service Forces 

In the. Office of n-.e Judge Advocate General 
\Vashington 25, D. c. 

CM 312092 
SPJGQ APR 2 f1945 

UN IT ED ST ATES ) NORMANDY BASE SEX:TION, 
) com.mNICATIONS ZONE, 

v • )EUROPFAN THEA.TER OF OPERATIO?rS 
) 

Privates- First Class LEl'1IS R CURREY ) Trial cy G.C.l!., convened at 
(39467822), Headquarters Company, J Cherbourg, France, JJ-17 l!s.rch 
3rd Battalion, 359th Infantry, 90th ) 19L5. Sentence as to each ac-
Infantry Division, and THm.~ L. PADGm ) cuseda Dishonorable discharge, 
(34056787), Company D, 28th Infantry, ) total forfeitures and confine
8th Infantri.r Division, and Privates ) ment at hard labor for lif'e. 
DEAR.RION M. JACKSOM (33654239), 4003rd . ) U. s. Penitentiary, I.ew.i.sburg, 
Quartermaster Truck. Company, Ef.TI'TE P. ) Pennsylvania. 
Jiml.ERSON (34403303), 120th Infantry, Joth ) 
Infantry Division, TONY J. VASATURO ) 
(32887114), Company G, 134th I:ri..f.mtry, ) 
35th Infantri,r Di vision, and CHARLES WI~ 
(38485037), 24oth Port Company, 494th ) 
Port Battalion ) 

) 

HOIDDTG or the .BO.ARD OF REVIEli 
DANIELSON., BUfil!S AND DAVIS, Judge Advocates 

---·-------------------
. . 

1. The record of trial in the case of the soldiers na.,ned above has been 
~xamined cy the Board of Review. 

2. Accused were tried upon the i'ollovd.ng charges and specifications: 

CHARGE Ia Violation of the 58th Article of War. 

Specification la (Disapproved cy the confirming authority). 

Specification 2: In that.Private First Class I.ew.i.s R. Currey, Head
quarters Company, 3rd Battalion, 359th Infantry., did., at or near 
Isieny, France, on or about 18 September 1944, desert the service 
of the United States and did remain absent in desertion until he 
was apprehended at or near Reauville., France., on or about 26 
October 1944. 

• 
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Specification 3: In that Private Dea.r:rion ::.:. Jackson., 4003rd. 
Qua..-ter:na.st~r Tr-J.ck Company., did., ...t or near La Ca.robe, France, 
on or about 13 August 1944, desert the servic~ of the United 
States and did remain absent in desertion until he was a.ppre
hended a.t or near · Va1,1ville 1 I.a. Reu, France 1 on or about 
23 Oct'ober· 1944. · · 

Specification 4: I~ .that Private Charles Willia.ms., 24oth Port 
Co:;ipany, 494th Port Ba.ttalion, did 1 at or near La Cambe 1 
France, on or about 9 August 1944, desert the service o! the 
United States and did remain in desertion·until he iia.S 

apprehended ;Lt or near Vauville 1 Fra..."'l.ce., on or a bout 26 Octo
ber 1944. · 

Specification Sa In that Private First Clas3 Thomas L. Padgett, 
Compa..v D1 2St~1 Infantry, did1 at or near La Cambe., Fi•ance 1 on 
or about 13 August 19441 desert the S3rvice or the United 
States and did remain absent in desertion until he Tl'as appre
hended a.tor near lieauvills 1 ::J'rance 1 on or about 27 October 1944. 

Specification 61 In that Private Emitte P. Ji:mmerson1 12oth In
:f'antry, did, at or near La. l~rcerie 1 France, on or ~:::>out 27 Ju~ 
1944, desert the service of the Unitod States and did rema.in 
absent in desertion until he m.s apprehended a.t or near !Ieau.;, · 
ville, France 1 on or about 26 October 1944. 

Specification 7t In t~at Private Tony J. Vasaturo, Company a, 
134th I=tl'antry1 did1 at or near ~ !:.ans, Fra.."'l.Ce 1 on or .i.bout 
16 Auzust 1944, desert the service of the United States and 
did remain absent in desert:l,.on until he was a.pprehended at or 
near I-!!a.uville, Fr:.i.nce., on or a.bout 26 October l?L4•. 

CHARGE ~I. Violation o.t' the 94th Articla o.t' ":Tar. 

Speci.t'ica.~ion ,la In that Private First Class I.ems R. Currey,, 
Ifaadquartcrs CO!l"q'.)aey, 3rd :Sa.ttalion, J$9th Infantry, Priv:.i.te 
Dea.rrion H. Jackson, 400,3rd Qua.rterma3t~r Tl"uck Co:li)aey., Priv
.1te Charles 'Willia..."T.s 1 24oth· Port CO!J'il:J.ny., 494th Port ::3.lttalion, 
Priv.i.te Emitte P. Jim:nerson, 12oth Wantry, and Private First 
Class Tho:nas L. Padiett., Co:npany D, 28th Infantry, acting 
jointly', and in pursuance of a common intent.,. did., at or near 
Depot Q-171., Charbou:-J, l:mlche., Franc~, on or about 22 Septem
ber 1944, lmom.ngly Q.!ld willi·..11ly appl;r to t!leir cr:m u:3a D.nd. 
benefit, clothing of a. value of more than $SO., property o! t:1e 
United States, intended for the military service thereof. 

Spec1:f'ication 2a In tr.at * * *, :icting jointly', and in pursuance 
of a co:nmon intent., did, :.t or n~ar Depot 0600 1 Raaaville la 
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:Bigot, :r!anche, France., from on or about 23 September 1944 to 
on or about 22 October 1944, · .knowingly and wi.llf'ully apply
to their ovm use and bene.t'it., subsistence rations o! a value 

·or more than $50, property or the Cnited States, intended for 
the military service thereof. 

Specification 3: In that * * * and Private Tony J. Vasaturo, 
Company o, 134th Infantry, acting jointly, and in pursuance 
of a common intent, did, at or near Cou.ville, l!anche., Fra."l.ce., 
from on or about 10 October 1944 to on or about 27 October , 
1944, 1mowingly and willfully apply to their own use and bene
fit, subsistence rations of a value of more than $50, property 

. of the United States., intended £or the milltary- service thereor• 

CHARGE III: Violation or the 92nd Article of War• . 
Specification lt In that Private First Class lewis R. Currey, 

Headquarters Company, 3rd Battalion., 359th Infantry., Private 
Dearrion l~. Jackson, 4003rd Quarter.naster Truck Company, Priv
ate E.in:i.tte P. Jimmerson, 12oth InfantI".r, and Private Charles 
Williams., 24oth Port Cornpany, 494th Port Battalion., acting 
jointly, and in pursua.11ce or a CO!ll!llOn intent, did at or near 
Senoville, lfa.nche., France, on or about 17 October l9h4, with 
malice aforethought., willf'ully, deliberately, feloniously, un
lawfully, and with premeditation, ldll one Emile Padet., a 
hu..."la?l being, by shooting him_ with !1- gun. 

Specification 2t In that * * * acting jointly, and in pursuance 
or a common intent, did, at or near Senoville, Hanche., France, 
on or about 17 October 1944, nith r.ialice a.torethought., w-111
.f'ully, deliberately, feloniously., unlawfully., and with premedi
tation, ldll one Bertha Pad.et, a hUlllan being, by shooting her 
with a gun. 

Each accused pleaded not guilty to all charges and specifications against 'him. 
, Two-thi.rds o! the members or the court present at the time the votes ,vere taken 
concurring as to Jackson, 'Jimmerson., P.adgett and Vasaturo, and all o! the mem
bers or the court present at the time the votes were taken concurring as to 
Currey and Williams., ea.ch accused was found guilty of' all charges and specifi 
cations against him. Evidence was introduced o:r two previous convictions or 
Vasaturo, both by special court-martial, one f'or absence without leave for one 
day and !or will.f'ul disobedience o! the lawful order o! a non-<::ommissioned 
o!.ficer in violation o.r Mticles of Vfar 61 and 65 respectively., and one f'or 
absence 'I'd.thout leave for eight hours and f'or ,vrongfully maldng a military 
pass in 'Violation of Articles of War 61 and 96 respectively. No evidence o! 
previous convictions w-as introduced as to the other accused. Three-fourths 

http:Fra."l.ce


.(.366) 


of the members of the court present at the tir.ie the votes· were ta.ken concur

ring, accused Jackson, Ji!!llllerson, Padgett and Vasaturo were each sentenced 

to·be dishonorably discharged the service, to forfeit all pay and allowances 

due or to become due, and to be confined at ha.rd l:l.bor., at such place al:! the 

reviewing authority ma.y direct., for the term of his natural life. All mem

bers or the court- present at the time the votes were taken concurring., ac

. cused Currey and Williams were each sentenced to be hanged by the neck until 
dead. The reviewing_ authority, the Commanding Generti.l., Normandy Base Section., 
Communications Zone., European Theater of Operations., approved the sentences 
as to each of the accused, designated the U. S. Penitentiary., ~wisburg, 
Pennsylvania, a.s the place of confinement and forwarded the record of trial 
for ilction pursua.11t to Article or \far So½ as to Jackson, Jimmerson, Padgett 
and Vasaturo, and forwarded the record of trial for action under Article of 
\'Tar 48 as to Currey and Williams. The confirming authority,· the Commanding 
General, United States Forces, European Theater, disapproved the finding o! 
guilty of Sy.iecifica.tion l of Charge I., confirmed the sentences as to both 
Currey and Williams, but comnru.ted each to dishonorable discharge from the 
service, 1' orfeiture of allp:ty and allovrances due or to become due, and con
finement at r.a.rd labor for the term of his natural life, designi;ted the U. S. 
Penitentiary, lem.sburg, Pennsylvania, as the place of confinement,. and With
held the order directing the execution of the sentences pursuant to Article 

~ 1 .of :'Tar ;;iO;,r. t . . 

3. The evidence for the prosecution may be summarized as f'olloVls: 
I 

, c:.. Specification 2 of' Charge I: The mornin6 report o! the 446th 
Replacement Cocyany., 85th Replacement Battalion, 19th Replacement Depot, far 
18 Saptcmber 1944, s~cms accused Currey from duty to absent 'Without leave 
(R 246, Pros. Ex. 3). In a written pre-trial st3.tement he admitted that he 
was transferred from a stockade to the 19th Replacement Depot and that after 
being t!1ere :.bout a week he "walked out", intending "to roam around" and then 
to ratu.."'!l to his unit; and that he was apprehended in a German dugout on 26 
October 1944 by a."l agent of the "CID" (R 286, Pros. Ex:. ,36). Second I!eu
tenant Charles E. Brill testified that he apprehended Currey in a dugout in a 
nti.ne field near lieauville, Fra..11ce; on the evening o! 26 October 1944., and 
placed him in arrest (R 107-108). 

b. Specification 3 of Charge Ia On 25 July 1944, accused Jackson 

,;as admitted to the 4th Convalescent Hospital, then near La Cambe; France 

(R 20, 22). On 13 Aueust 1944 he was absent without permission and on that 

date was listed as "ATI'OL" in the hospital admission and disposition ,report 

(R 22-24, Pros. Ex., 4B) •. B-.r stipulated testimony it was shown that he was 

apprehended in wliform near Vauville, France, ·on 23 October 1944 by a mili 

tar.r police of!icei• (R 24-25, Pros. Ex. S). In a voluntary pre-trial state

, nent, he admitted that he "took off" from the hospital, where he l'tas receiving · 
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treatment for syphilis, because he did not wa.nt to be sent to the front 
(R 287-288, Pros. Ex. 31). In a subsequent pre-trial statement, he said 
that "sometime in the r.iiddle of Au;ustn he was picked up by the r.tl.lita.ry 
police and was held at a stockade for about eight days, after ilhich he 
escaped by jumping from a truck, desiri;.1.g to get b.1c~ to his 'J.1".it. When 
he could not locate his unit, he intended to sta.y away until he was caught 
(R 281-288, Pros. Ex. 38). 

c. Specification 4 of Charge I: The morning report of Williams 1 

organization shows that on 9 August 1944 he absented himself 'Without leave 
(R 25, Pros. Ex. 6). On 26 October 1944, after a pursuit b-,r automobile, he 
was apprehended and arrested by an agent of the "CID", at which time Williama 
carried a .38 caliber revolver and a false, duplicate, officers' "indenti 
fication cardn (R 92, 106-1071 109-lll, Pros. Ex. JO) • 

. 
In a voluntary pre-trial statement, Williams ad."llitted leaving the 

hospital near La C acl)e, France, on or :i.fter 18 July 1944, subsequently being 
apprehended by' the military police and, on 26 Au~st, escaping from a truck 
while enroute to a replacement depot (R 284, Pros; Ex. 31). 

d. Specification 5 o:t Charge Ia Accused Padgett was admitted to 
the 4th Convalescent Hospital, near Ia. Cambe, France, on 21 July 1944, and 
on 13 August 1944 he was absent without ·'permission and was listed in the 
hospital admission and disposition report as ".N.lfOL" (R 22-24, Pros. Ex:.. 4!). 
On 26 October 1944 he, was apprehe11ded near Heauville, France (R 85-87). 

In a voluntary pre-trial statement dated l November 1944, Padgett 
stated that he left the hospital about 27 July and that he did not intend to 
return to his unit. He also stated that he was apprehended by the milita.cy
police sometime in August but escaped from them by' jumping from a truck (R 286, 
Pros. Ex. 3S) • 

e. Specification 6 of Charge Ia The morning report o:f Jimmrson 1s 
organization shows that ·on 5 August 19L4 he m.s entered as "J!rA" as of 27 J~ 
1944, and that on 2 January 1916 such entry was corrected to read "fr Dy to 
AWOL 27 July 44" (R 317, Pros. Ex. 39). By- stipulation, the words. "La l!ercerie" 
were inserted in the Speci.fica.tion to show the place at which the absence was 
alleged to have occurred (R 316). Jimmerson ,vas apprehended in a dugout on 
the night o! 26 October 1944 (R 107-108) • 

. In a voluntar;r pre-trial statement he admitted truit he left his com
ParlJ' about 24 July because his "nerves were ba.dff and he "couldn 1t stand the 
shelling". He also stated that. about the middle o:r August he was picked up 
as a straggler, but escaped by jumping from a truck a .few days later (R 2861 
Pros. Ex. 33). · 
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.r. Specification 7 of Charge I: The morning report of Vasaturo•s 
organization shows that he absented himself without leave on 16 August 1944 
·(R 246-247, Pros. Ex. 7). He was apprehended on 26 October 1944 at Heauville, 
France (R85-87). In a voluntary pre-trial statement, he stated that he le!t 
nis organization at St. Lo on 19 July 1944, was returned to it the same day, 
and le!t it again 10 days later near Ie ~s, France, because he v,as afraid 
and could not stand to see men die (R 286, Pros. Ex • .'.34). . 

g. Specifications ·or Charge II: The property officer or Q 171, 
a quartermaster depot in the area of Cherbourg, France, identified a requi
sition, dated 22 September 1944, upon wh!.ch certain named items or clothing 
and equipment were issued to a "representative" o! Company A; 778th Engineer 
Battalion. The requisition appears to have been made by "Robert H. Williams 
2nd Lt, c. E. Supply Officer" and to have been approved by- "R. ?.!. Brand Capt, 
c. E. Commanding" (R 28-29., Pros. Ex. 8). Judicial notice was taken of the 

prices of such items as appear in Arm:, Regulations 30-3000., 31 August 1943, 

showing the total value o! the items listed in the requisition to be more 


, . than $50.00 (R ,50) • 

The ration officer or Depot 0600 at Reauville, la. Bigot., France, 
testified that his depot issued 100 field rations., valued at approximately 
67 cents each, daily from 23 September to 18 October 1944., and 150 rations 
per day thereafter until 22 October, to two colored officers who came in jeeps, 
for the 778th Engineer Battalion. One o! the officers, ,mo drew most o! the 
rations, was identified as accused Jackson, a second lieutenant(R 32-34). 

The supply officer of the 811th Tank Destroyer Battalion, then lo
cated near Couville:, Manche 1 France, testified that from 10 to 28 October 
1944., he drew 96 ra.tions per day for the 445th Engineer Battalion. The 
rations were drawn through 27 October by two Americaµ soldiers who stated 
they were from the 445th Engineers (R .37-41). One of the soldiers was identi 
fied as Padgett (R 41). A :ration return o! "445 Eng. Bn." for "11/10/44", 
'Which was. obtained from Depot Q-171A near Cherbourg.,.for 96 "B".rations,.is 
signed by "Capt. John H. Dix" (R 88, 91, Pros. Ex. 28) • .·A crude cardboard 
"temporary. identification" card, d~ted 5 October 1944., bearing the name "Capt. 
J. H. Dix 445 Eng. Bn.", was taken from Currey's wallet following his :.ppre
hension (R 9,1, Pros. Ex. 29). It was shown that no 778th or 445th Engineer 
Bait&l:mm appeared on the station list o! all engineer troops within the geo
graphical lilitits of Normandy Base Section between 18 August 1944 and 8 :?[arch 
19b5 (R .'.30-.32) • 

· Accused Curr~r and Jimmerson were apprehended in a dugout on the 
night of 26 October 1944 (R 108), and a few hours later Padryett and Vasaturo 
were.arrested as they each drove up to the dugout in jeeps (R 85-87). Inside 
the dugout were found six double bunks, United States AI"Irr:f blankets, clothing 
and rations (R 87), and a signed carbon copy of the requisition.~videnced by 
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Prosecution's Exhibit 8, which original requisition had been presented to 
depot Q 171 in September (R 87-88, Pros. Ex. 27). J. purported duplicate 
of an officer •s "indentification card" for "William H. Ca.be 1st Lt., C/E11 , 

certified by "R•. L. Brand. Capt., C/E" was taken from Williams '. wallet (R .109
lll, Pros. Ex. 30). · 

' Voluntary pre-trial statements relating in part to Charge II ~re 
ma.de by each accused. Each was limi.ted by the law member as evidence against 
only the accused ma.king_it (R 291-292). 

Williams admitted that about 1 September 1944 he joined several 
other soldiers, later bought some first lieutenant's bars and engineer insig
nia, and at the suggestion of another soldier, he went to Depot 171 and ap
plied for rations !or 96 men in the name of "778 engineers". He started 
drawing rations the next day, and after about a week they began selling rations 
to the French, receiving about 601 000 francs from such sales. About 10 Sep
tember Williams requisitioned and received clothing for six men at "Q-171" 
in Cherbourg, and also bought officers' clothing to wear. They 11 split f'orces 11 

about 1 October and began drawing rations for i,o men. Their "orr;anizationt' 
had four stolen jeeps and a. weapon carrier (R 284, Pros. Ex. 31). 

Jimmerson admitted that shortly a.rter 1 September he drove Williams 
to the Couville quartermaster dump to apply for rations in the name or "778 . 
Engineers". Early in October they began draw.trig ·rations far the 445th Engi
neers, and from 9 to 26 October they drew ":S" rations from the "811 T.D. Bn." 
Jimmerson helped to sell two loads of rations to French people in Vauville for 
9600 fran~s (R 285, Pros. Ex. 33). · 

Padgett admitted that from about 12 or 13 September to 5 October 
1944 he and other soldiers drew rations for 96 men in the name of "778 Engi
neers", and on 9 October they- bet;an to draw 11 B" rations daily for 92 n~m. 
Padgett sold two loads of the rations for a bout· 8500 francs and split the 
money w.i.th his comrades (R 286, Pros. Ex. 35). 

Currey admitted wearing captain •s bars shortly after meeting other 
soldiers in Carentan, deciding to draw rations for a unit, and drawing rations 
daily for 96 men in the name or •778 Enzineers", until the group "split up" 
on 8 October, after mich they drew daily rations for the 445th Engineers un
til 26 October. He admitted taking the requisition., signed "Capt R. !O:. Brand" 
to "QM 171" in Cherbourg,' and also splitting money- received for two loads or 
rations he.and hi~ f'riends sold to the French people (R 286, Pros. Ex. 36). 

Jackson admitted wearing the bars of a second lieutenant, and that 
part of the requisitioned clothing r.as for him. He took his turn at drawing 
the rations !or 98, and later for 150, men at "QM 0-600" • He and another 
soldier _lived 'With some French girls, who sold.some of the rations (R 288, 
Pros. Ex. 37) • 
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Vasaturo did not join the other soldiers until 9 October 1944, 
after which they drew rations from the "811 T D Bn." for 92 men each day. 
He received his share of nearly 8700 francs for mich two loads of the 
r~tions were sold (R. 286, Pros. Ex.. 34). 

h. Specifications or Charge III: On Thursday morning, 19 October 

1944, · the dead bodies of Emile and ::3ertha Pad.et, husband and wife, aged 22 

and 21 respectively, were discovered lying on the floor of a bedroom of their 

home in Senoville, France. The discovery was made by a Frenchman who had 

knocked at the house the previous evening without receiving an cnswer, 3l'ld 

who had returned the following morning and looked in a window arter hearing 

the cries or deceaseds I two children, 'Who were in the room with the bodies 

(R 43-45, .56-.58, Pros. Ex.. ]3). The deceased had been seen alive on Uonday 

night, 16-17 October, by Emile 1s sister, who had spent that night at their 

home (R 43-46) • 


Emile P&det had been shot several times in the back and his 'Wife 
had several bullet wounds in her chest and a.rm (R 69-70, Pros. Ex:. 13). In 
the opinion of a physician who examined the bodies on Thursday afternoon at 
about 1600 hours, each died as a result of the bullet wounds more than 24 and 

· iess than 48 hours prior to the examination (R 70-72). The remains of a :iooal 
of the type ordinarily eaten in the evening were observed,on a table (R 77). 
The upper part of a door vlhich opened into a bedroom of the house had been 
"srrashed" and it appeared to have been "forced" (R 13, 76, 80, Pros. Ex:. 9, 
10). By.stipulation it ,ns shown that eight empty cartridge cases.and seven 
expended bullets found in the deceaseds I room.fter the shooting all came from 
the saxoo gun. Both bullets a."ld cases contained marld.ngs peculiar to United 
States Ar~ .4.5 caliber sub-machine. g,ms, marld.ngs on the bullets being pe
culiar to the ll-3 model, and riarkings on the cases being peculiar to either 
the l!-3 or Thompson models (R 81-.83., Pros. Ex. 2,5). Both mute and colored 
American troops were stationed in c.:mps in the vicinity or deccaseds I home 

. (R .54-).5) • . 

On 24 October 1944, prior to the apprehension o! the other accused, 
Jackson !!'I.a.de a pr·e-trial statement in which he admitted driving 'V'd. th sor.:e or 
the accused to deceaseds I home on Tuesday nir;ht., 17 October. He denied having 
a.ny knowledge or Tlhat was going to hnppen in the house., but admitted asldng 
two of the accused why they were taking a "Tommy gun" and pistol into the 
house. He followed them to the door, wt.J.ch one accused forced open with the 
11Tollll'cy' ~", and saw a young woman sitting on the bed, and ::i. :r..an in the bed. 
After so.:ie conversation in French between the other accused and the m:ln and 
woman, while the man had his back turned and wa.~ putting on his trousers, 
one of the accused shot him in the back with the 11Tollll'cy' G'Wl" and then shot · 
the woman. Two of the accused refused to let Jackson go to.the aid of the 
wounded persons and rorced him to leave w.i.th them immediately (R 288, Pros. 
Ex:. 37). . 
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At about midnight on the· night of 26-27 Cctober., after being ap
prehended ;nth \Villiams., Currey was talcen to the "CID" headquarters in Cher
bourg., where he was separated from the other accused and questioned in a 
back room by an a~ent (R 278-281). The agent who questioned him testified 
that Currey at first denied any lmowledge of anything., but m.tness "kept at 
him., kept asld.ng him questions"., and .finally Currey., in a "torrential flow" 
of words., "finally came out" and stated2 

"Yes., I was there., I was there at the tine it happened. I had 
been seeing this woman before once or tYdce. I was there at the 
time with Williams and Jackson" (R 294). 

Witness further testified.that the "bist" of Currey's ,statement to him was; 

"that he had been there at that time and place- when the shots 
were fired., that he didn •t fire them., that he had known this 
woman before., and that he got into an argument with the husband 
when he went there on this particular occasion., and in sum and 
substance he just admitted his whole connection with the case. 
***then he just turned around and denied everything and said., 
'I wasn't there; you forced me to say the whole thing. I ,vouldn •t 
have said anythingff (R 294). 

The law member instructed the court to consider only the evidence 
which indicated that Currey "ma.de a statement in the form ot an admission 
against interest * * * that he was in the house at the time.of the· sho.ott~, and 
that he had known the woman before and that he got in a quarrel that night at 
the time of the shooting***" (R 295). 

The agent who questioned Currey further testified that later during 
the night of 26-27 Cctober, 'When questioned in the presence of Jackson and 
Wllliams with reference to ,mo did the shooting, Currey stated, "Jackson 
pulled the trigger" (R 295-296). 

In a subsequent 1'1ri:t:ten statement., dated 3 November., Currey admitted 
his associations w.i..th the, other accused prior to the killings., but denied ever 
having seen an M-3 sub-machine gun and stated that he was at the dugout all 
day and night on 17 Octob~J': 1944 (R 286, Pros. Ex:. 36). 

Williams admitted going with an M-3 sub-machine gun to the house with 
three other accused in two jeeps on the night of' 17 October and entering the 
house by forcing the door., while one accused remained outside as a lookout ~'ith 
instructions to keep the motors running. After one.accused said to him., "let's 
get it over 'With"., Williams shot the Frenchman in the back and then shot the 
woman., a!ld ran with the others f'rom the house (R 283., Pros. Eic. 31). On 
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28 October Williams, with two ncmn agents, pointed out the house whero:.. the 
two nrorders had been co=mn:i.tted and.seemed familiar · 'With the hou:ie: (R 119
12?, 235, Pros. Ex. 32). 

On 29 October, Jimmerson made a pre-trial statement in which he ad
mi.tted going to the house with three accused, one 01' Thom carried an l!-3 sub
::i.achine gun, af'ter one 01' them had stated that he was going to see a girl and 
that her "old nan" was getting suspicious and he "might run into trouble". On 
the way to the house this accused told Jimmerson that if the man or woman gave 
him any trouble he would have to "get rid" 01' them. TI'hile Ji1mnerson,was out
side the house with instructions to "keep. the motor running and to watch out 
!or anything that came by", he heud.two short bursts 1'rom a gun, and the 
three other accused ran to the jeeps and they drove away (n 285, Pros. Ex. 33). 

4. For. the defense, three French sisters, at whose home Jackson and 11il 
lia.rns lived during October 1944, testified that one evening in October, after 
a gendarme advised them it was unlawful to have "American material" in a 
civilian home, .'Williams and Jackson loaded two jeeps w.i.th rations and took 
them to Jo'burg, returning about an hour later. On the previous afternoon, a 
"ffllite captain", identified as Currey, and a "seri:;eant" came to the house and 
went .may m.th Willia:ns and Jackson, ;mo !ailed to return that night !or dinner, 
and did not return until 2300 hours, this being the only time they were ever 
late £or dinner (R 318-329). 

It was stipulated that two United States Navy enlisted men, i!~called 
as witnesses, would testify that 'Williams and Jackson, dressed as J.rnv· o.ffi~ers, 
brought two jeep loads of Artrr:,- rations to a navy radar station at Jpburg at 
about 201, hours on 17 October and remained there for about 45 minutes (R 341). 

Stipulated testimony or a French woman and her daughter. showed that 
a laree colored soldier with a .fat !ace and big, £lat nose, and a small colored 
soldier nth a "skinny" race, came by the deceaseds I home on ·the afternoon of 
16 October mid asked !or cognac and walked away •. On Tuesday night, 17 October, 
at about 1700 hours, the soldiers were met by the· mother and daughter walld.ng 
in a road about JOO yards 1'rom the home or deceased. They carried no weapons. 
One of them asked the mother to "promenade" and then walked on when she declined 
(R 342-343). . . . . . . 

Stipulated testimony of mother French.woman showed that two soldiers 
whistled at her at about 1700 hours on 17 October near deceaseds I home, in 
which she saw no lights at the time (R 344-345). Stipulated testimoIIY' of a 
neighbor who llved a.bout So yards 1'rom the decea.sed showed tha.t he last saw 
them allve at about 1630 hours on 16 October, and that he heard no unusual noi°se 
on the night ot 17 October. He saw the dead bodies- of the Padets on Thursday
morning, 19 October, when he was called to the home by a Frenchman who had dis
covered them (R 3~-344). 
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'Padgett's platoon sergeant testified that.Padgett had behaved well 
and had been an excellent combat soldier (R .365-.367). It was stiP\llated tha.t 
Currey's platoon sergeant would testify that Currey was of excellent character 
and efficiency as a combat soldier (R 409).

' . -
Arter the rights of each accused nre explained to him; Williams:, 


Jackson, Jimmerson and Currey each elected to make U?lS'1l'Orn statements (R 346, 

.349-.350, .35.3-.356, ,361-.362), Padgett elected to remain silent (R 368), and 

Va~aturo electe~ to testify (R .369-.370). . . 


Williams stated· that on the night or 17 ·October he helped take two 

jeeps loaded nth rations from the French girls' home to the Navy camp at 

Joburg., and returned to the home and spent the night. He did not go to de

ceaseds' home and did not· know the deceased. He denied ever handling a. sub

machine .gun. He admitted. draw.l.ng rations. He always intended to return to 

the Arm:,., but was contented living with the girls (R .347-348).· 


Jackson admitted his absence without leave !rom 13 .A.ugust to 2.3 Octo
ber and his participation in drni.ng rations and supplies unlawf'ully. He in

.tended to return to _his organization but was unable to find it. He spent the 

night or 17 October at the French girls' hom after tald.ng the rations to the 

·radar station at Joburg. He never saw the deceased and was not present at the 

time they were ld.lled (R .350-.35.3). · · · 


. . 

Jimmerson stated t.hat ai'ter 49 days in the front lines., his nerves 
goi bad and he ,randered a:rray from his unit after he. ,ras told that nothing could 

. be done !or his nerves, intending to f'eturn when his condition improved. He 
did not know the deceased and ne~er saw their house (R .356-360). 

Currey admitted leaving the replacement depot on 18 September but 

stated that he intended going back. He never saw the deceased or their homs 

(R 36.3-.364) • . 


Vasaturo testified that his company, while located near I.e trans on 
a .three-day rest, moved out while he Tta.s in town and he was unable to locate 
it in spite of inquiries inade by him of the military police (R .370-.372). .A.bout 
8 or 9 October he met and joined the other five accused and stayed at their . 
dugout most of the time., until he was apprehended (R .372-373, 376). · He knew 
nothing a.bout Tlhat was going on, but thought there might be something wrong 
-with the"set-up" (R .373-374). He saw a lot·_o! Government rations in the dugout., 
but never helped the others draw rations and never sold arr;r rations (R 378-.379). 
He admitted accepting 2000 .francs .from one of the accused (R 388). He saw car- · 
bines and revolvers in the dugout, but no sub-ma.chine guns (R 379). He knew 

·· nothing about the Im.lrders (R 392). 
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5. In rebuttal, the investigating officer testified that at the request 
of "iiillia.11S and Jackson he interviewed the two naval enlisted men wh.ose testi 
mony 'V{as stipulated, a.,d that each told him that Jackson and Willla.r:as brought 
the rations to the radar station between 16 and 18 October, neither r:ian being 
certain as to the date (R 398-402). The officer also testified that both 
Jackson and Williams denied any connection m.th the murders, and that Ji:cr.1er
son denied that he drove the jeep but stated that he uas in the dugout ,'i. th 
Vasaturo and Padgett at the time of the·murders (R 404-405, 406). 

6. a. Approximately two days of the trial and 2JO pages of the record 
were consumed in receiving evidence relative to the i::ianner in lfhich the pre
trial statements of the accused were taken. Such statements having been made 
by enlisted men to agents of a milit..ry superior, a full inquiry into the cir.:. 
cumstances was warranted and proper (mu, par. ll4a, p • •116). Each of the 
accused testiffed at leiiu~h to varying degrees of physical and mental torture 
and persuasion which he claimed was exerted against him by "CID" agents and 
officers, and contended that he ,vas not warned of his rights and that he made 
his statement to escape .further abuse and harrassment. On the other hand, 
testimony was elicited by the prosecution and defense from officers and agents 
o:£ the "CID" in denial of the alleged abuse and coercion, which indicates that 
each accused signed his statement voluntarily and of his O'IVll free lrl.ll. No 
useful end would be. served in detailing such testimony. A careful reading of 
it reveals a substantial dispute as to whether the acts charged to be coercive 
actually occurred, and all the evidence fairly permits the inference of non
coercion as logically as the inference of coeroion. The facts here are unlike 
those in CM ETO 132791 Tielemans, et al, wherein all the evidence and ad:nitted 
facts led to the conclusion that the "CID" agent Tlho took the confessions {;ained 
the confidence of the accused as a result.of a course of insidious conduct a.nd 
manipulation o! a series of events, ltdch caused the accused to agree to con
fessions formulated and devised by the acent. aere a sharp issue of fact is 
draffll as to whether or not coercion was e~loyed, and the facts are not "ir
reconciliable 1'11.th the possession of nental freedomn by the accused, as in the 
Tielemans case. Under the circumstances here exhibited, the Board of Review 
'Will not substitute its views for those of the court, but 'Will accept the 
findings of the court as conclusive and binding (CM ETO 5747, Harrison, Jr.; 
CN Erd 7815, Bailey, et al; CM ETO 9288, Mi..lls; CM ETO 1$843, Dickerson; C!! 
ETO 17554, Fields). - . 

b. Charge I and its Specifications. Absence r.i thout leave on the 
part of each accused at the times and places alleged in the various specifi 
cations was sufficiently established by the introduction of competent evidence, 
including the pre-trial statements of each accused. Vasaturo admitted his 
absence by his ~orn testimony, and the other accused, except Padgett, in ef
fect ad.mitted their absences by unsworn statements ma.de at the trial. While 
the pre-trial statements of Jackson., Williams., Padgett and Ji:mm,rson indicate 
that they were each apprehended and returned to military control at some time 
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during their alleged periods of absence, the court was clearly -narranted in 
not believing such statements and in finding that each accused remained absent 
'I'd. th01:1t leave during the period alleged. 

Initial absences 1':i.thout leave of Jackson and Padgett were shonn, 

not by regular morning report entries, but by entries r.ade in a hospital ad

. mission and disposition report, to the admission of Thich entries objection 
,ras made by the defense. It was shown by testimony o:t the hospital registrar, 
and commanding officer of the detachment or patients that such report was an 
official record ma.de up daily in a certain manner pursuant to a theater di
rective, which report was sent out to the theater and Army surgeons and 1h ich 
was the only hospital report which carried individual patients by, name (R 20
24). Since the record affirmatively shows that the entries were made at the 
time of the acts or events which they evidenced, or within a reasonable time 
thereafter, and in the regular course or business of the hospital, they are 
admissible under the Federal •shop book rule" as evidence of the facts recited 
in them (28 USCA 695; CM ETO J.4165,.Pacifici; C:M ETO ]$43:3, ~). 

The period of absence without leave established as to ~h accused. 
appears to be of a duration o! at least :38 days (as to Currey) and as long as 
91 days (as to Jimmerson). Since each occurred in an active theater of opera
tions, the court was i'ul1y warranted in inferring, from the duration of each 
absence alone, an intent on the part of each accused to remain permanently away 
from the service (Ct! ETO 16291 0 'Donnell; CM ETO 609:3, Ingersoll; Cl! ETO 5406, 
Aldinger) • ?Joreover, in determining 'Whether each accused harbored the requisite 
intent to desert, the court could have considered, very properly, the cogent 
evidence sh01ling participation by each accused, during his period of absence, 
.in various unlawful acts, the i'alse impersonations by several of the accused, 

and the i'act that each absence was terminated by apprehension (CltZl'O 952, 

Mosser; CY ETO 2216, Galla.sher; CU ETO 2901, Childrey). 


c. Charge II and its Specifications. The prosecution sufficiently 
proved the c~us delicti of each of the offenses alleged under Charge II by 
shani!Jg the ssuance of the clothing and subsistence rations to non-existing 
6rganiza,tions, and by other evidence directly cormectlpg. some of the accused 
lri.th the ,illegal drmr:i.ng and subsequent sal.9 or use or the clothing and rationa. 
The evidence, together with the admissions of each accused in his pre-trial . 
statement, clearly shows that each accused., except Vasaturo, participated 
jointly lri.th the other accused in, or acquiesced in and benefited from, the 
wrongful and dralri.ng and use or sale oi' .arnv clothing and subsistence rations 
so as to clearly constitute misapplication thereof as alleged in Specifications 
1, 2 ~ :3 of Charge II, in violation or Article or War 94. Vasaturo 's pre
trial statement sufficiently implicates him in the misapplication of the sub
sistence' rations as alleged in Specification :3. lloreover, stipulations made 
on behalf. or the defense, as well as the unsworn statements or :tour of the 
accused, and the testimoey- of Vasaturo, all strongly corroborate the other 
evidence or guilt, leaving no doubt as to 'the legal sufficiency- or the evi
dence to support the findings or guilty as to ea.ch specification. 
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No objection was made by the defense to the'pleading in Specifica
tions-2 and 3 of a series of misapplications over periods of 29 and 17 days 
respectively. Even if objection had been made because or the possible Illlllti 
farious character of the pleading, since it does not· appear that the accused 
were mi.sled in aey manner ar that their substantial rights were prejudiced 
thereby, the pleading, if multifarious, would not necessitate disapproval or 
the findings of guilty (K:M, 1928, par. 87E, P• 74; CM 247496, 'Ega.l.nick, JO 
BR 361 (1944)). 

d. Charge III and its Specifications. In the view we· take of Charge 
III and its Specii'icatiorui (murder ot Emile me! Bertha Padet), it beoomes un
necessary- for us , to discuss in detail the pl'obative qua.li t:r of the evidence 
offered in support thereof. 

The evidence discloses the deceased were murdered the night of 17 
October 1944:, and. it was the theory of the prosecution that the murders 'Qre 
committed by the joint action of the accused. Although the accused in their 
extrajudicial. statements admitted participation to varying degrees in the com- · 
mi.ssion of the murders, the truthfulness of their statements ,ras drawn in issue 
'by them at the trial. It was contended by them that the statements were the 
products of duress and were false. Moreover, each accused made an uns,rorn 
statement denying ur:T" connection with the murders. Jackson and Williams both 
stated that on the night of 17 October 1944, they delivered rations to a radar 
station in Joburg, France, and then returned to .a French home where they spent. 
the night; and their contention was to some extent corroborated by' the testi 
mony- of the French women lrith l'lhom they were living. The accused also offered 
the stipulated tastimony or two enlisted men of the United States Navy lhich 
recited that on 17 October 1944 at about 20l5 hours Jackson and. Williams brought 
two jeep loads or rations to the radar station at Joburg, and that they remained 
there !or about 16 mi.nutes. When this stipulated testimony is considered in 
light ot the evidence g1ven by the French women to the ef!ect that on the · 
ration-deliver:, night Jackson and Williams left ld.th the rations shortly a1'ter 
supper, returned at about 2200 or 2300 hours and remained for the night, it is 
clear that accused sought to account for their activities on the night in ques
tion·, and to take issue lrl.th the admissions made in their pre-trial statements. 

The prosecution, however, over objection offered evidence to i.J!u)each 
the credibility or the stipulated testimony Without laying the foundation re
quired thererar (R 398 !! seq.). In particular,· evidence was o!'!'ered to show 
that the ldtnesses whose testimony 1ra.s stipulated had declared they were un
certain as to the exact day the rations were delivered. The impeaching evi- · 
dence was offered and received Tii.thout affording the witnesses an opportunity
to explain, admi.t or deey their prior inconsistent statements •..Although the 
witnesses were not in court, the testimony being stipulated, the impossibility 
o! laying the appropriate foundation did not dispense.with the need therefor 
(ll'alton v. United States, 156 u. s. 237, 39 L. Fil. 409 (1894). 



<m> 


It .is clear that improperly admitted i:r:xpeaching evidence touching 
a material i'act constitutes prejudicial error. Thus in .3ror.nlow v. United 
States (c.c.A.. 9th, 1925), 8 F. (2d) 711, it was held prejudicial error !or 
the prosecution to improperly impeach a derense witness whose testi~ony per
tained to a material question, and the court declared. the error fell rd.thout 
the application or section 269·or the Judicial Code as amended February- 26, 
1919 (c.t'. Article or 'War 37). (See also Verro v. l!nited Statas (c.c.A. 3rd. 
1938), 95 F. (2d) 504.) - 

In the instant case the stipulated testimony was material to the 
defensive thsory of all accused. It tended to disprove any concert on the 
murder night, and raised an issue as to the'truthfulness or t:1eir cxtrajudicial 
statements. Accordingly, we conclude that prejudicial error occurred and 
that the record or trial is not lei;all7 sufficient to support the f'i:ldir.gs 
or guilty as to Charge Ill and its Speci.t'ications • . 

7. The charge sheets show Jackson is' 24 years or a;e and ..as inducted 
at Ft. lleade, U.u-yland, on 25 July 1942; that Jimerson is 24 :rears or age 
and was inducted at Camp :Slanding, Florida, on 22 September 1942; tha.t Padgett 
is 23 years of a..:;e and ,·.-.:..~ :'. nd.ucted at Camp 3la..'1.d.i.ng, Florida, on 11 September· 
1941; Va.saturo is 21 years of age and vras inducted at I:e1'1' York City on 10 April 
1943; and that Williams is 24 years or age and was inducted at Camp Cla7borne, 
Louisiana, on 6 July- 1942~ None had arr:, prior service. 

8. The court was lega].Jyconstituted and ho.cl jurisdiction or the persons 
and the subject matter.. !Jo errors injuriously .i..ff'ectinc the substantial 
rights or any or the accused, ~xcept as hereinbe.f'ore sh01Yn, ,rare co,nmitted 
during ~he trial. In the opinion or the 3oard o.f' P.eview the record of trial 
is legally- sufficient to support the rindi~s as to Ch..rge I -..'1.d Charge II · 
and their Specifications, as approved and confirMd, lezall7 i~sufricient to 
~~pport the .findings as to Charge III and its Specifications, and le~~i:y 
sufficient to support the sentences. Conf'ineme~t in a penitentiary is aut~or
ized upon conviction of desertion in time er war by Article of W-.r 4~ •• 

, Judge Advocate 

, Jud.;e Advocate. 
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SPJGQ - CM 312092 1st Ind 

Hq ASF, JAGO, Washington 25, D. c. · MAY 1 4 1946 

TO: The Adjutant General 

1. Attention is invited to the foregoing holding by the Board of Review 
in the case of Private First Class Lewis R. Currey (39467822}, Headquarters 
Comf)6llY, 3d Battalion, 359th Infantry Regiment, Private Charles Williams 
(38485037), 240th Port Company, 494th Port Battalion, Private Dearrion M. Jack
son (33654239), 4003d Quartermaster Truck Company, Private Emitte P. Jimmerson 
(34403303), 120th Inf6.lltry Regiment, Private First Class Thomas L. Padgett 
(31+056787), Corapany D, 28th Infantry, and Private Tony J. Vaeaturo (32887114), 
Company G, 134th Infantry Regiment that the record of trial is legally insuf
ficient·to support the findings of guilty of Charge III and its Specifications 
and legally sufficient to support the findings of guilty of Charges I and II 
end their Sped.fications and the sentences, which holding is approved. Upon 
disapproval of the findings of guilty of Charge III and its Specifications 
execution·of the sentence will be authorized. 

2. Accused Currey and Williams were sentenced by the court to be hanged 
by the neck until dead. The sentences in these cases were comuted by the Com
manding General, United States Forces, European Theater, to dishonorable dis
charge, t9tal forfeitures end confinement at hard labor for the terms of the 
natural lives of accused. In none of the cases has there been published a 
general court-martial promulgating the proceedings. The proceedings may pro
perly be pror:rulgated by a War Department general court-martial order. 

3. In view of all the facts and circwustances and in order that the sen
tences to confinement may be brought within the standards fixed by War Depart
ment postwar clemency policies, it is recommended that the sentences to con
finement in the cases of Currey and Williams be reduced to 15 years end that 
the sentencesto confinement as to each of the remaining·accused be reduced to 
10 years. Orders of remission mey be included in the War Department general 
court-martial order. 

4. It is recornmended·that the remissions be accomplished end that the 
proceedings be promulgated in a War Department general court-martial order. 
A draft of order for the purpose indicated is inclosed herewith. When copies 
of the published order are transmitted to this office, they should be accom
panied by the foregoing holding, this indorsement and the record of trial. 
The file number of the record in this office is CM 312092. 

THOMAS H. GREEN 
Major General 
The Judge Advocate General 

., '"' 
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