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WAR DEPARTMENT
Army Service Forces

In the 0ffice of The Judge Advocate Genersal
Washington 25, D. C.

SPIGQ - CM 312124 APR 2.4 1918

UNITED STATES. 30TH INFANTRY DIVISION

Trial by G.C.M., convened at
Oschersleben, Germany, 20 May
1945. Sentence; Dismissal and
confinement for life. United
States Penitentiary, Lewisburg,
Penngylvania.

Ve

Second Lieutenant WILLIAM T.
JUETT, JR. (0-1032532), 30th
Reconneissance Troop, Mechanised.

. N Nt Nt Nt s N et

-

OPINION of the BOARD OF REVIEW
- DANIELSON, BURNS and DAVIS, Judge Advocates

(1)

1. The accused was tried upon‘t.he following Charges and Specifications:

CHARGE Is Violation of the 58th Article of War. - .

Specifications In that Second Lieutenant William T. Juett, Jr.,
30th Reconnaissance Troop, Merchanized, did, in the vieinity
of Ligneuville, Belgium, on or about 16 January 1945, desert
the service of the United States and did remein absent in de-
sertion uhtil he surrendered himself at Besancon, I"rance, on
or about 11 February 1945.

\ CHARGE II: "Violation of the 94th Article of War.
. (Finding df guilty disapproved Ly confirming authority.)

Specification: (Finding of guilty disapproved by confirmipg
authority.) : :

CHARGE III: Violation of ths 96th Article of War.
(Finding of not guilty. )

' specification 1s (Finding of not guilty.)
Specification 23 (Finding of not guilty )

ADDITIONAL CHARGES: .Violation of the 96th Artlcle of Wer. -
’ (No].le Prosequi) :

~




(2)

Specification 13 (Nolls Prosequi) =

Specification 23 (ioile Prosequi)

11

Speoification 3: (Nolle Prosequi)

He pleaded not guillty and, two-thirds of the members of the court present at
the time the vote was taken concurring, was found not gullty of Charge III
and its Specifications and guilty of the remaining Charges and Specifications.
No evidence of previous convictions was introduced. .Three-fourths of the
members of the court present at the time the vote wag taken concurring, he :
. waa sentenced to be dismissed the gervice, to forfeit all pay and allowances
. due or to become due and be confined at hard labor, at such place as the re-
viewing authority may direct, for the term of his natural life. The review-
- ing authority, the Commanding General, 30th Infantry Division, approved the
sentence with the recommendation that, in light of accused's youth, previous
goad combat record, and the mitigating circumstances surrounding the offenses,
the period of confinement adjudged be reduced to 35 years, designated the
. Eastern Branch, United States Disciplinary Berracks, Greenhaven, New York, as
the place of csonfinement, and forwarded the record of trial for action under
Article of War 48. The confirming authority, the Commanding General, United
States Forces, European Theater, disapproved the findings of gullty of the
Specification of Charge IIL and Charge II, confirmed the sentence, designated
~the United States Penitentiary, Lewisburg, Pennsylvania, as the place of con-
finement, and withheld the order dlrecting the execution of the sentence pur-
suant to Article of War 50%.

2. On 5 Januery 1946, ~the Board of Review in the Branch 0ffice of The
Judge Advocate General with the European Theater, examined the record of trial
and held it legally sufficlent to support the findings, as confirmed, and the
sentence. The Board of Review's holding, containing a summary of the evidence,
a discussion of the law pertinent thereto, and the reasoning and conclusions
of the Board, is attached to the record. The Acting Assistant Judge Advocate
General in charge of that.Branch Office approved the holding of the Board of
Review and on 5 Jamuary 1945 forwarded the record of triasl to the Commanding
General, United States Forces, European Theater, for execution of the sentence.

3. The sentence was ordered executed on 19 January 1946 by Genersl Court-
Martial Orders No. 23, Headquarters United States Forces, European Theater, .
- but thereafter, on 15 February 1946, by reason of the termination on 19 January

1946 of the powers conferred by the President upon the Commanding General,
‘United States Forces, European Theater, under the provisions of Articles of
War 48, 49, 50, and 50%, General Court-Martial Orders No. 23, dated 19 January
1946, were rescinded by General Court-iartial Orders No. 44. The record of ‘
trial was thereupon forwarded to 'rhe Judge Advocate Genera.l, Washington, D. c., .
for ;ppropriate action, ' , '
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. 4. The record of trisl has now been examined by the Board of Review in
the Office of The Judge Advocate General, Washington, D. C., and it adopts
and concurs in the holding of the Boerd of Review in the Branch Office of
The Judge Advocate General with the European Theater, a copy of which said
holding is annexed to the record of trisl, and, for the reasons set forth
therein, is of the opinion that the record of trial is legally sufficient to
support the findings and sentence and to warrant confirmation thereof. A
sentence to dismissal and confinement for life 1s supported by a finding of
guilty of a violation of Article of War 58. .

» Judge Advocate

Judge Advocate




L (4) HEADQUARTERS, ARMY SERVICE FORCES
OFFICE OF THE JUDGE ADVOCATE GENERAL
WASHINGTON 25, D. C. )

SPJCQ - Ci 312124 : MAY 9 1946

MEMORANDUM FOR THE UNDER SDCRETARX OF WAR

SUBJECT: - Record of trlal in the case of Second Lieutenant ¥William T. Juett,
Jr. (0-1032532), 30th Reconnaissance Troop, Mechanlzed ,

l. Upon triel by general court-martial in the European Theater this offi-
cer was found guilty of (1) desertion in violation of Article of War 58 (Speci-
fication, Charge I), and (2) larceny of a Government jeep in violation of Article
of War 94 (Specification, Charge II). He was sentenced to be dismissed the
gervice, total forfeitures and confinement at{ hard labor for the term of his
naturel life, effective 23 May 1945. The reviewing authority approved the sen=-
tence with a recommendation that, in the light of his youth, his previous good
combat record, and the mitigating circumstances surrounding the offense, the
period of confinement be reduced to 35 years, and forwarded the record of trial
~to the Commanding Generel,United States Forces, European Theater, for action
under Article of War 48. The Commending General, United States Forces, European
Theeter, disepproved the findings of guilty of the Specificeation of Cherge II
and Charge II (larceny), confirmed the sentence, and pursusnt to Article of War
50% withheld the order directing execution of the sentence. Thereafter, the
Board of Review in the Branch Office of The Judge Advocate General with the
European Theater. examined the record of triel and held it legally sufficient -
to support the findings e&s confirmed and the sentence, which said holding was
approved by the Acting Assistant Judge Advocate Genersl in charge of that Brench
Office who then forwarded the record of trial to the Commanding General, United
States Forces, European Theater. The sentence was ordered executed by eppropri-
ate orders, but these orders were rescinded and the record of triel wes forwarded
to The Judge Advocate General. The proceedings may properly be promulgated,
with your action with respect to execution of the sentence, by War Depariment

. general court-martial orders. :

2« The sccused was & platoon leader of the First Pletoon, 30th Reconnais-
sence Troop, Mechanized, which, on 16 Januery 1945, was engeged in patrolling a
sector near L1gneuv1lle, Belgium. Although the situation wes tacticsl, the
enemy was 'pretty well dispersed and in no great strength # % # just scattered
individuals throughout the aree". Accused was ordered to report to the command

© post, and in company with two enlisted men proceeded' to comply with this order.
He was unable to or did not locate the command post, spent the night in a nearby
village, and then:in compeny with the two enlisted men went by jeep to Paris,
‘France. One of the enlisted men accompanied him & short distance end then re-
turned to his organization, while the other went to Paris with him but later
‘returned to his organization. The evidence leaves no doubt that the accused
ebsented himgelf without leave from his orgenization on 16 Januery 1945, and

e
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that he remained absent therefrom until he surrendered himself at Besancon,
France, on 11 Fetruery 1945. The evidence further supports the inference that
this absence was attended by the intent requisite for couviction under Article
of ivar 58, and shows that accused was mentally and legally responsible for his
actions.

The accused testified in his own behalf that on 16 Janusry 1945, while his
organization was engaged in patrol duty, he left his platoon and encountered an
American soldier with whom he became involved in an argument. The argument be-
came 8o violent that he believed the soldier was going to shoot him and, there-
fore, shot him first. He felt.that he had done something he "could not possibly
get out of%, and decided to go to Paris. He later surrendered himself at Besancoen,
France, at which time he was ill es & result of exposure snd insufficient food.

He was sent to a hospital in Dijon, France, and informed the officer of the day -
that he had escaped from enemy captors. While in the hogpital he did not take

the sleeping tablets which had been given him but retained them until he had ac-
cumulated 15 tablets. After he was turned over to the military police, he '
realized he was in %"a mess that was going to get worse and worse as it went along®
.80 he took all the tablets at one time. The diagnosis of his condition indicated
that he was suffering from ®Pgychoneurosis, reactive depression, sv, with suicidal
tendencies®. A later psychlatric examination recited that he was & narcissistic,
egocentric, schizoid mdividual who is not psychctic", but was responsible for
his actions. , .

3. Accused was inducted on 19 Jenuary 1942, completed officer candidate
school, and was commissioned on 1 July 1943. On 1 November 1943, he jolned his
organization, and on 14 June 1944, D plus 8, arrived in France. He participeted
in hazerdous operations until some,time in July when he was wounded at St. Lo
and hospitelized for ten weeks. He thereafter returned to his organization and
served with it in the heavy fighting in the Battle of the Ardennes. His troop
- commander has stated that the performance of his duty prior to the offense wes -
excellent, that his charscter was good, and that he was greatly admired and re-
spected by the men serving under him. One officer of his orgamization testified
that when he was given a mission he never questicned it in any way but alweys
performed it promptly. He also stated thaet ®the boys in his platoon * % * gaid .
* % % they would go to hell for him ¥ # % /and that/ * % % He was the best liked
platoon leader in the whole platoon. . He was not only liked by his whole platoon
‘but by the entu‘e compeny." - ‘ ’ : v . ,

4. Accused!s desertion, which occurred at one of the critical periods of .
the war, wes a grave offense and cannot be condoned. In view, however, of his
crediteble record es & combat officer and the circumstances surrounding the com~
mission of the offense, it is believed that the period of confinement should be
reduced toeljht years. In accordance with the policy of the War Dapa.rtment the
place of confinement should be changed to s disciplina.ry barracks.
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5. Inclosed is a form of War Department general court-martial
orders designed to promulgate the proceedings and carry into execution
the foregoing recommendation_shou]d‘it meet with your approval.

Al

2 Incls ' THOMAS H. wEEN
1. Record of trial. Major General- .

2. Draft of GCMO - * The Judge Advocate General

( GeCoM.0, 152, 28 May 1946),



- " WAR DEPARTMENT , ~ (7
, Army Service Forces
. In the Office of The Judge Advoocate General
Washington, D, C.
SPJGK - CM 312137 .
, ' 0 JUN 1946 i
UNITED STATES SEVENTH INFANTRY DIVISION
" Ve Trial by G;C.Li.. convensd at APO 7,
o/o Postmaster, San Francisco, ‘California,
12 and 15 November 1945. Dishonorable
discharge (suspended) and confinement -
for one (1) year.

Private First Class JOHN

W. BROOKS (44047659), Head-
quarters Company, 3rd Battalion,
17th Infantry.

Nt Nt Nt s v e g e

-t
4

OPINION of the BOARD OF REVIEW
KUDER, ACKROYD and WINGO, Judge Advooates.

‘

l. The record of trial in the case of the soldier named above has been
examined in the Office of The Judge Advcoocate General and there found legally
insufficient to support the findings and the sentence, The record has now
been examined by the Board of Review and the Board submits this, its opinion,
to The Judge Advocate General.

2. The accused was tried upon the following Charges and Specifications:

- CHARGE Is Violation of the 6lst Article of War. (Finding of not
guilty.) ' o :

Specification: (Finding of not guilty).

~ CHARGE II: Violation of the 93rd Article of War. (Findiné of not

Specification 1: (Finding of not guilty).
Specification 2: (Finding of not guilty)

CHARGE IIi: Viole.tion of the 96th Article of War., (Finding of
not guilty.) '

Specifications (Finding of not guilt'y)
ADDITIONAL CHARGE: - Violation of the 96th A.rtiole of Wer.

Specifications In that Private First Class John W. Brooks Hoad~
quarters Company, Third Battalion, 17th Infantry, with intent to
defraud SAN HWAN YUN and KANG WON KO, did, at APO=7, on or about
10 October 1945, unlawfully pretend to SANG HFWAN YUN and KANG ‘
. WON KO that Korean school children took watches from him, well
knowing that said pretenses were false, and by means thereof did
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fr'a.udulently obtain from said SANG HNAN YUN and KANG WON KO
the sum of ten thousand yen. ’ 7

The accused pleaded not guilty $o all Charges and Specifications, He was found
not guilty of the Original Charges and Specifiocations and guilty of the Addi-
tional Charge and its Specifioation. Evidence was introduced of one previous
conviction by sunmary court-martial for absence without leave from about 4.
March 1945 to about 7 March 1945 in violation of the 6lst Artiocle of War, for
which he was sentenced to forfeit $18.66 of his pay. In the instant case he
was sentenced to be dishonorably discharged the service, to forfeit all pay
and allowances dus Or to become due, and to be confinsd at hard labor for one
year. The reviewing authority approved the sentence, suspended execution of
the dishonorable discharge and designated the Philippine Detention and Rehabili-
tation Center,or elsewhere as the Secretary of War might direot, as the place
of confinement. The result of the trial was published in General Court-Martial
Orders No. 51, Headquarters Seventh Infantry Division, 22 December 1945. The
record of trial was forwarded to the Office of The Jydge Advocate General pur-
suant to Artiole of War 503. -

~ '8. Evidence of fraudulently obtaining 10,000 yen alleged in the Specifi ca-
tion of the Additional Charge, the only offense of which the acoused was found
guilty, is as followss ‘ .

On 4 Ooctober 1845 Mr. Sang Hvan Yun, & teacher in a Korean school in
Cheng=-ju,Korea, was approached by the accused, whose organigation was in the
process of oooupying the school. According to Mr. Yun's testimony, the ao-
oused . :

‘"es® told me that 20 watches were missing and he wanted to check "
whether they were stolen. Yhen he told me he wanted to cheok the
students, I told him they would not be in until 1400 and then he
ocould ocome around. At 1400 all the students were assembled, about
200 of them, and this soldier told me that he would like to cheock
them himself, but as he did not understand the language it would be
easier for me to check the students myself. I checked the students
but nobody had the watoches. Then the soldier asked about checking .
the ocarpenters who were working on the school. I took the soldier to
where the carpenters were and asked them about the watches, but they
denied heving the watches. The soldier then brought up the matter
of the school organization and that they would have to do something
about it and if the watches did not show up he would have to call
the MP's and have every student checked. I did not want to get the
people in charge of the school into any trouble if I could make personal
compensation. At that time the soldier sald that 21 watches were loet
and the cost would be 20,000 yen, but he would cut it down to 10,000
yen. That was a large sum of money and I could not take care of it
myself and would have to get in touch with the other members of the

- organization. - The following day I talked with other members of the
school ocommittee. While we were sure the students did not take any

2
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of the watches, we thought the school would be adoused and thought
we might as well pay the money and get it settled” (R. 11,12).

"0ne of the men who takes care of the finances of the sohool brought the noney
to me and I paid" the mooused 10,000 yen (R. 25).

The Director of the sohool, Mr. Kang Won Ko, testified that it -

"se# took about three or four days to check the students for watches

but nobody had the watoches so we decided the students did not take-

them. Meamwhile /_ocused7 came around two or three times. Hs said

the watches were not his and if the watches were lost he would have

%o pay for them out of his own pocket and he did not have the money.

’a(.nd if)the watches were not returned, he would have to have money"
R. 13

Mr. Ko "at first" told the acoused -

v Mees why not try to make the deal through the officer, 'but Eoouseg
said that 1f that were the case, the officers would probably check
every student, one by one, and as educational direstor, I did not
believe in those things., I did not want the students to know that
they were suspects. I was afraid it would have a serious effect on

= the children's psychology" (R. 14).

Mrv Yun was recalled as & witness for the prosecution and on oross~exami-
nation by the defense testified that accused had "said he thought the students
might have stolen those watches so had to find out who got the watches w»ex
and if I could not find the watchea he would report it to the MP's. T thought
that this would be too bad for us if the ntohes were not found for it would
give us a bad name" (R. 24, 25).

Mr. Haok Chin Kim, the interpreter for the school authorities, testified
that at some time "during this transaction” the accused showed him a bundle
of money and “said it was 10,000 yen"™ (R. 26), and told Mr. Kim "not to

.talk about it to the other soldiers” (R. 25). A

Private First Class Ralph J. Martin, e witness for the defense, testified
that accused was watch repairman for his ocompany, and on an unspecified date
had in his possession twenty watches which he had kept in a room in a "building
and were subaequently "missing. . Korean school children and American soldiers
had access to the room where the wa.tches had been kept (R. 26,27, 28)

. 4, The Specification alleges in perbinent part that the accused did
"with intent to defraud #*#+ unlawfully pretend to Sang Bwan Yun and Kang Won Ko
that XKorean school children took watches from him, well knowing that said
pretenses were false, and by means thereof did fraudulently obtain from said
Sang Hwan Yun and Kang Won Ko" the sum of 10,000 yen. The offense alleged
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. is thus that of obtaining property by false pretenses, and ths Specification
. follows the forms therefor prescribed in the Manual for Courts-Martial (App.
- 4, Forms 120,150). However, the evidence tends to show that the acoused in-
tended to and did extort the money from the school authorities by threaten-
ing to report his loss to his superiors and thus subject the children to’
further exsmination and 1njure the good reputation of the school. It was
this threat whioch compellsd the school authorities to give sccused the money.
They did not believe the children stole the watches and did not rely on the
representations of acoused that the children did steal them or might have
stolen them, ' Furthermore, there was no proof that such representations. were
- false and a fortiori no proof that accused knew they were false. Therefore
the elements of the offense of obtaining property by false pretenses wers
not proved (see CM 270454, Kreie, 45 BR 289, 292; Randle v. United States,
72 App. D.C, 368, 113 Fed. (2d) 9453 title 22, Sec. 1301, D.C. Code). The
evidence tended to prove an offense analogous to blackmail (ue Cl 264680
(NATO 5117), Thomas, 3 Bull JAG 4223 title 22, Sec. 2305, D. C. COdo) The
varianoce between the anegntions and proof was fatal, '

5. For the ressons stated, the Board of Review is of the opinion that

the record of trial ia legally i.nnui‘ficient to .support the findings of guilty,
and the sentenoe. .

Ly Judge Advoocate

» Judge Mvooite

» Judge Advooate
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SPJGK = CM 312137 : lst Ind.
Hq ASF, JAGO, Washington 25, D. C. Jus 11 .46
TOt The Seoretary of War

1. Herewith transmitted for your aotion under Article of War 503,
as amended by the act of 20 August 1937 (50 Stat. 7243 10 U.S.C. 1622)
and the act of 1 August 1942 (56 Stat. 732), is the record of trial in
the case of Private First Class John W. Brooks (44047659), Headqmrtera
Company, 3rd Batttlion. 17th Infantry.

2. I ooncur in the opinion of the Board of Review that the record

" of trial is legally insuffiocient to support the findings of guilty and
the sentence and, for the reasons stated therein, recommend that the
findings of guilty and the sentence be wvacated, and that all rights,
privileges and property of which this accused has been deprived by virtue
of the findings and sentenoe 8o vacated be restored.

3. Inclosed is a form of aotion dosigned to carry into effect this
recommends.tion, should such action meet with your approval.

(L

2 Inols THOMAS H. GREEN
1. Record of trial Major General
2. Form of action The Judge Advocate Genera.l

( G.0.H.0, 243y 21 July 1946). '
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‘WAR DEPARTMENT

(13)

In the Office of The Judge Advocate General

Washington 25, De Ce

-

JAGQ - CH 312150
UNITED lS T A TES
. .v. B

- Private JAVES E. MORRIS

(34904776), 3078th Engineer
Dump Truck Company, APO 331

N Nt N o el e e N e

SEP 12 1946

'OKINAWA BASE COMMAND

Trial by G.C.Ms, convened at
APO 331, c/o Postmaster, San

" Francisco, California, 18

December 1945. Dishonorable
discharge (suspended), and

" oconfinement for five (5) years,

Philippine Detention and Re-
habilitation Center,

OPINION OF TEE BOARD OF REVIEW - '
WURFEL, OLIVER and MeDONNELL, Judge Advocates °

l. The record of trisl in the case of the soldier named above, having
been examined in the Office of The Judse Advocate General and there found
" legally insufficient in part to support the findings and legally sufficient
to support the sentence, has now been examined by the Board of Review end
the Board submits this, its opinion, to The Judge Advocate General.

a, Accused was tried upon the following Charges and Specifications:

CHARGE I; Vioiation of the 93rd Article of War.

Specification 14

Specification 23

(Finding of Not Yuilty).
In that Private James E. Morris, 3078th Engineer

Dump Truck Company, 1344 Engineer Combat Battalion, did, at
APO 331, on or about 11 September 1945, assault Yoshi Odo with
intent to rape, by willfully and feloniously assuming & threat-
ening attitude, while only clothed in a shirt, by threatening
with a knife, to wit a carbine bayonet, unsheathed, and by
hurrying toward said Yoshi Odo, a female while said female

was bathing in'the nude.

CHARGE IIq Violgtion of the 64th Artiole of War.

Specifications In that Private James E. Morris, 3078th Engineer
Dump Truck Company, 1344 Engineer Combat Battalion, having -
received a lawful command from 1lst Lt. Joseph S. Hunter,
Company B, 52nd Military Police Battalion, his superior
officer, to enter a Military Police Vehicle, did at APQ 331,
on or about 11 September 1945, willfully disobey the same.



w)

| CHARGE III: Violation of the 63rd Article of War.

 Specifications In that Private James E. Morris, 3078th Engineer

Dump Truck Company, 1344 Engineer Combat Battalion, did, at
APO 331, on or ebout 11 September 1945, behave himself with
disrespect toward lst Lt. Joseph S. Hnnter, Compeny B, 52nd
Military Police Battalion, his superior officer, by saying
to him, ™you cock-sucker", and "you mother-fucking son~of-
a-bitch",‘or words to that effect.

'CH.ARGE IV Violation of the 65th Article of War.

Specification; In that Private James E. Morris, 3078th Engineer
Dump Truck Company, 1344 Engineer Combat Battalion did, at -
AP0 331, on or about 11 September 1945, behave in a disrespect-
ful menner toward Technical Sergeant John E. Sawicki, Company
B, 52nd Military Police Battalion, e noncommlssioned officer
who was in the execution of his office by saying to him,

"you cock-sucker and "you mother-fucker , Or words to that
effect. )

"CEIRGE Vs Violation of the 96th Article of War.

Specification: In that Private James E. Morris, 3078th. Engineer
- Dump Truck Company, 1344 Engineer Combat Battalion, did, at
APO 331, on or about.ll September 1945 wrongfully threaten
“to kill one Private Clarence S. Harrori Cc-5, Militery Govern-
ment, ASCOMI, by gestures and stating “1'11 kill ~you, you demn
Jap, you, you®, or words to that effect. '

Accused pleaded not guilty to all Charges and Specifications end was found
not guilty of Specification 1, Charge I, and guilty gf all.Charges and of
all other Specifications. Evidence of one previous conviction by summary

court-martial of drunk and disorderly conduct in violation of Article of
War 96, and of one previous conviction by special court-martial of using
a Government vehicle without authority in violation of. Article of War 94,
" was introduced. <%he accused was sentenced to be dishonorably discharged
the service, to forfeit all pay and allowances due or to become due and
to be confined at hard labor at such place as the reviewing euthority may
direct for five years. The reviewing authority approved the geatence, -
suspended the execution of that portion thereof adjudging dishonorable
-discharge, and designated the Philippine Detention and Rehebllitation
Center as the place of confinement. The proceedings were published in
General Court-Martial Orders No. 6, Headquarters Okinawa Base Command,

- APQ 331, 16  January 1946,, The, Board of Review is of the opinion that
the evidence is legally sufficient to support.the findings of guilty

as to all Charges and Specifications, of which the accused was found
gulilty, except Charge 1 and- Specification 2 thereof. .This leaves for
consideration the legal sufficiency of the evidence to sustain Specifi-
‘cation 2 of Charge I and Charge I, in which it is alleged that accused
assaulted Yoshi Odo with ‘intent to rape. iny the evidence. pertaining
to this Specification will be Treviewed.

\

2



(15)

3. Evidence for thg Prosecution: Yoshi Odo, an Okinawan farmer
girl, at about 1730, 11 September 1945 was taking a bath at the beach -
(R 19). Vhile she was nude, two persons, one of whom she identified
as the accused, approached her., Accused was clad only in a shirt and
with his pants wrapped around him (R 19). Upon his approach, Yoshi
started to put on her dress and another woman who was there ran away. He
came in front suddenly, took his knife, opened it and said, "You and I
will do this"™, in pidgin language. As soon as he took out his knife,
which was five inches long, she ran away, She thought from his actions
that he was going to kill her but did not know what he was saying (R 20).
The bathing beach allocated to the natives adjoined the one allccated to
military personnel ( R 14). '

4e Evidence for the Defense:t It was stipulated that Sergeant Jos
N. Davis would testify that the accused asked for and received permission
to go swimming on 11 September 1945 and left the company area about 1630°
(R 23; Def. Ex, A). It was further stipulated that Private First Class
L. T. Jones would testify that from about 1630 to 1700 on 11 September 1945,
he and accused were swimming together near Shitaiyadori and that accused
had no contact with any natives during that time (R 23; Def. Ex. 4).

After being advised of his rights, accused testified under cath sub-
stantially as follows: On the afternoon of 11 September 1945, he was work-
ing in the company area until 1630 at which time, with permission from his
sergsant, he went down to the beach (R 23), Accused was in the pool at
1700, He washed his fatigues and left the pool about 1800, By this time
he was alone, He started up the road, returning to his company, when he
met a boy who wanted to trade sea shells for cigarettes (R 24). Vhile they
were talking, the MP's took accused into custody for being off limits (R 24).
At that time accused was dressed in a pair of swimming trunks, had a fatigue
Jacket outside around his waist and carried in his hand a pair of wet
fatigue trousers which he had washed (R 27). The first time he saw Yoshi
Odo was at least a week after he was put into the stockade (R 24, 26).

, 5. In order to establish the offense of assault with inten'b to camit
rapes ‘ -

"The intent to have carnal knowledge of the woman assaulted
. by force and without her consent must exist and concur with

the assault, . In other words, the man must intend to overcome any
resistance by force, actual or constructive, and penetrate the
woman's person., Any less intent will not suffice." (MCM 1928,
par. 1491, p. 1M)e
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In CM 199369, Dgy__i , 4 BR 37, the Board of Review said, quoting .

from Robat V. State, 191 Tex. Cre Rep. 468, 239 s.w. 9663

1 miT4 4s essential that specific intent to commit rape be
established by the testimony, and it must go beyond the mere
possibility of such intent. #8t The fact that the conduct o

. attributed to the appellant was atrocious and merited punish=-

ment cannot take the place of proof establishing the elements
of an assault with intent to rape.! (Underscoring supplied)"

Board of Review opinions in which it has been held that an :Lntenb

to commit rape was not inferable from the circumstances are collected in
CM Australia 2158, Trujillo, dacided 6 July 1945 by the Board of Review
for United States Amy Forces in the Pacific, as follows: ~

"In late afternoon accused followed a six and one half years
old girl to her home. Ha attempted to kiss her, exposed his

" private parts and placed his hand under her dress but did not

attempt to remove her underclothing. Victim backed away; ac-
cused did not attempt to restrain her and left upon another's

“approach® (CM 199369, Dgvis, supra).

"ibout 1:00 A.M, a 17 years old girl was awakened by accused -
with his clothing removed standing next to her bed. He took hold
of her shoulders and kissed her on the mouth., She got out of bed
and put on the lights, Accused gave his nams and outfit and
twithout & bit of trouble' she led him to the door and he left
saying that he was sorry" (CM 220805, Peavy, 13 BR '73)

LYY 14_years old girl and her 9 years old sister were follmd

home by accused who grabbed victim from the rear. She fell o the
ground on her stomach and he fell on top of her and put his hand
on her leg under her dress, halfway between the hip and the knee,
She knocked his hand away and he started to replace it but a-
stranger came to the door of the house and he fled" (CM 239839,
Harrison, 25 BR 273). , ,

- MAccused joined party of men and women previously unknom to him,

At his invitation to go to his room to feed his dog, one woman
accompanied him,  He threw hsr on the bed, locked the door and
turned out the lights, said he wanted to 'get hott!, pulled up .

her skirt and opensd his trousers. She screamed once, a man an-
swered, but she screamed no more. He suddenly desisted. - Held:
The encouragement she had lent to his advances obviated the likeli-
hood of intent to achieve his desire by any force necessary"

(CM 245081, Whittiker’ 24 B.R, 123)0 }
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"Accused, while out walking with an Army nurse, *pinned' her to
a tree and forcibly kissed her. He asked for another date that
night and she consentad 'provided he behaved himself!, That

evening he forcibly seated her upon the ground, placed himself
on her and attempted to have sexual intercourse. She screamed
and struck him in the face. He struck her but immediately de-
sisted from his attempts and assisted her to rise and took her
home" (CM 244546, Klinkert, 28 BR 347). )

In this case there 18 no evidence that accused either touched the
girl, exposed his private parts to her, or spoke of intercourse, All
that accused did was to draw a knife and menace Yoshi with it while say-
ing something that she did not understand, This frightened her and she
ran away and was not further molested by accused. This conduct of the ac—
cused constitutes an assault in violation of Article of War 96, but is
wholly lacking in the essential element of intent to force sexnal inter-
course. Accordingly, it is the opinion of the Board of Review that the
‘gvidence is legally sufficient to sustaln only so much of the findings
of guilty of Charge I and Specification 2 thereof as involves a finding
that the accused did at the time and place alleged commit an assault upon
Yoshi Odo in violation of Article of Var %.

' 6. Accused stated that he was born in Roseville Tennessee; he
completed eight years of school and moved to Msmphis in 1938, whers he .
was a truck driver until inducted in July 1944. Accused arrived in Okinawa
12 August 1945. He was convicted by a summary court-martial in December
1944 for drunk and disorderly conduct and in January 1% 5 for misappro-
priation of a military vehicle for which he served 45 days of a six months
sentence. Accused is 23 years of age, married, has ons child, one step- -
child and a dependent grandmother.

7. For the reasons hereinabove stated, the Board of Review holds
the record of trial legally sufficlent to support only so much of the
findings of guilty of Charge I and Specification 2 thersof as involves
findings of guilty of assault at the time and place and upon the person
"alleged, in violation of Article of War 96, legally sufficient to support
the remaining Charges and Specifications and legally sufficient to sup-
port the sentence. )

Judge ;idvocaba.
‘ Judge Advocate,

WD 4
Tl Y en

R y Judge Advocate.
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JAGQ -~ CM 312150 -  1lst Ind
WD, .m:o, Washington, DG, - - SEF L.
T0: The Under Secretary of War |

' 1. Herewith transmitted for your action under Article of War 50%,.
as smended by the act of August 20, 1937 (50 Stat. 724; 10 U.S.C. 1522),
- is the record of trial in the case of Private James E. Morris (349047’76) ’
3078th Engineer Dump Truck Company, APO 331,

"2, I concur in the opinion of the Board of Review and for the
.reasons stated therein recommend that only so much of the findings of
gullty of Charge I and Specification 2 thereof as involves findings of
guilty of assault at the time and place and upon the person alleged, in
violation of Article of War 96, be approved, and that all rights, _
privileges and property of which accused. has been deprived by virtue of
that part of the findings 80 vacated be restored.

- 3+ Inclosed is a form of action designsd to carry into effact the
recommendation hereinabove made, should such action meet with-approval.

2 Incls - ’ " THOMAS H. GREEN
1. Record of trial Major General

2. Form of action ) The Judge Advocate General

( G.C.2.0. 329, 31 Oct 1926),
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In the Office of The Judge Advocate General
Washington, D.C. :

JAGK - CHM 312191 i o
, 19 JUN 1346

UNITED STATES - 7TTTH INFANTRY DIVISION

Trial by G.C.M., convened at APO 77,
¢/o Postmaster, San Francisco, °
California, 14 December 1945. Dis-
honorable discharge and confinement
for life. Penitentiary.

Ve

Private First Class GLENN

R. McMAHAN (35219353),

Company 4, 154th Engineer Combat
Battalion.

Vst Yot N Nt St S st Sor®

REVIEX by the BOARD OF REVIEW
KUDER, ACKROYD and WINGO, Judge Advocates.

1. The Board of Review has examined the record of trial in the case
of the soldier named above.

2. The accused was tried upon the following Charges and Specifications:
CHARGE I: Violation of the 92nd Article of War.

Specification: In that Private First Class Glenn R. McMahan,
.Company A, 154th Engineer Combat Battalion, APC 928 c/o
PostMaster, San Francisco, Californias, did, at APO 928 c¢/o
Postmaster, San Francisco, California, on or about 8
November 1945, forcibly and feloniously, against her will,
have carnal knowledge of Toshiko Ota.

CHARGE II: Violation of the 93rd Article of Var.

Specification: In that Private First Class Glenn R. lMcMahan,
x4 did, at APO 928 c/o Postmaster, San Francisco, California,
on or about 8 November 1945, with intent to do bodily harm,
commit an assault upon Shoji Ota by threatening him with a
dangerous weapon to wit; a bayonet.

He pleaded not guilty to and was found gullty of both Charges and their Speci-
fications. No evidence of previous convictions was introduced. He was sen-
tenced "to be dishonorably discharged the service, to forfeit all pay and allow-
ances due or to become due, and to be confined at hard labor, at such place

as the reviewing authority may direct for the term of your natural life.!

The reviewing authority approved the sentence, designated the "United States"
Penitentiary, McNeil Island, Washington, as the place of confinement, and for-
warded the record of trial for action under Article of War 50%.

3. The Board of Review adopts the statement of the evidence and law con-
tained in the Staff Judge Advocate's review,
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- 4. 'The cowrt was legally constituted and had jurisdiction over the
acoused and of the offenses. No errors injuriously affecting the substen=
tial rights of the accused were committed during the trial. The Board of
Review is of the opinion that the record of triel is legally sufficient to
support the findings of guilty and the sentence. A sentence to death or
imprisooment for life is mandatory upon a conviction of a violation of

Artiole of War S2. Confinement in a penitentiary is authorized by Artiole

of War 42 for the offense of rape, recognized as an offense of a civil
nature and so punishable by penitentiary confinement for more thar ome

- year by Title 22, paragraph 2801, of the Distriot of Columbia Code.

s Judge Advocate

» Judge Advoocate

.MQL@_«W‘: . Judgo Advocate

(GOC.MQO. 208’ 2 Ju1y191b6).
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‘WAR DEPARTMENT
Army Service Forces
In the Office of The Judge Advocate General
Waahingtm, DJ.Ce

SPJGN-CM 312207

UNITED STATES AR:Y FORCES
UNITED STATES WESTERN PACIFIC
Trial by G.C.M., convened at |
Headquarters, Sub-Base R, APO 73,
5 December 1945. Dishonorable
discharge and confinement for
life., Penitentiary. '

Ve

Private JOE N. JOYCE (42191852),
?09§h Amphibian Truck Company
).

Nt S s o o StV Nt

REVIEW by the BGARD (F REVIEW
BAUGHN, O'CONNCR and O'HARA, Judge Advocates

l. The Board of Review has examined the record of trial in the
case of the soldier named above.

2+ The accused was tried upon the following Charge and Specifi-
cation: - :

.CHARGE: Violation of the 92nd Article of YVar,

Specification: In that Private Joe N. Joyce, 809th Amphibian
Truck Company (1IC), did, at APO 73, on or about 28 October
1945, with malice aforethought, willfully, deliberately,
feloniously, unlawfully, and with premeditation kill one
Technician Third Grade Vebster Covington, a human being,
by shooting him with a Ca.rbine Cal. .30 M1,

He pleaded not guilty to, and was found gullty of, the Charge and the
Specification, He was sentenced to be dishonorably discharged the
service, to forfeit all pay and allowances due or to becoms due, and to
be confined at hard labor, at such place as the reviewing authority
might direct, for the remainder of his natural life. The reviewing
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authority approved the sentence, designated the Unlited States
Penitentiary, McMeil Island, Washington, as the place of confinement,
and, pursuant to Article of Var. 50%, withheld tha order directi.ng
execution of the sentence. ‘ _

3. Evidence for the prosecu‘bion: Accused and Technician Third
Grade Vebster Covington were members of the 809th Amphibian Truck . -
Company, which, on 28 October 1945, was stationed at APO 73. About
nine p.m. on that date they became involved in an argument, in the
course of which accused was struck in the mouth by Covingten, knocked
to the ground and kicked in the stomach and leg (R. 17, Pros. Ex. A)s

Other members of the company pulled Covington away from
accused who arose and went to the supply roam, where, advancing the
pretext that he was going on guard duty, he asked for a rifle :
(Re 9; Proxe Exe A)s .The Charge of Quarters took a rifle out of the
rack but, noticing accused's swollen 1lip, anticipated samething was .
wrong and turned to examnine the guard roster before giving him the gun.
As soon as the Charge of Quarters turned his back, accused seized the
rifle and ran out, saying, "Don't stop me I'm coming out" (R. 9-10).
He then began a search through the tents for Covingtcn but was unable
to find him (Pros. Ex. A)e . :

Rifle in hand, accused approached Private First Class
Henry L. Smith and "Sergeant Brownie", halted them and then waved them’
on saying, "You are not the ones I'm looking for." He added he would
"cet® the man he was looking for. According to Smith it was then
fabout 9:30 or 10:00 otclock." Just before accused met Smith and
Brownie, they had been talking to Covington who got out of sight on
accused's approache During this conversation, Covington had remarked
that he had been fighting with "a new boy" and had asked for a knife
so he could make a "come-back" (R. 6)e After accused had passed on, .
Covington rejoined Smith and Brownle and the three men went to the
supply roam to draw rifles so that theqr could "get Joyce and bri.ng
hjm m" (Ro 6“7, 9)0 s

Accusad had been gone from the supply roan about fifteen
minutes when Covingten, Smith and Brownie arrived (R. 9)e. By
"throwing thelr rank," Covington and Brownie procured rifles, with
ammunition clips, and departed to search for accused (R. 9-10).
Covington returned in five minutes, exchanged his rifle for another,
and went out again. Ten minutes later Smith ceme back and turned in
the rifle Brownie had taken out.  The Charge of Quarters asked Smith
to have Covington return his ri.t‘le, but the latter did not come back .
in until a half-hcur later.. When Covington came back, he camenced to-
remcve the clip fram the rifle, but, upon learnmg that accused still
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had a rifle out, Covington declided to retain his and he put the
clip back in the rifle and a round into the chamber. He was
standing with the rifle at port arms when accused approached from
the rear and said, "Don't move, I've got you covered." In the words
of the Charge of Quarters, the following then transpired:

"Covington turned around facing Joyce with his rifle
pointed at Joyce and Joyce pointed at him, vice versa,
walked over to the partition - which they were separated
only by a bed and the partition. Then Covington turned
his rifle at port arms still holding his rifle in his
hand, of course. ¥ # % Covington took his rifle off Joyce
and held it at port arms [I-oyce's wags pointed toward
Covington's chest. # # # I don't really think it was
up to his shoulder_]. Then in some sort of conversation
and some profanity, I couldn't understand any of 1t,

I didn't know the nature of the argpument. So Joyce
after the few words they did have Joyce told Covington
not to move /% # % I looked up in time to see the

flame from the muzzle of the rifle/. I didn't actually
ses Covington move, but from the sound of his (Joyce's)
volice, evidentally Covington had started to twrn the
rifle on him. After Joyce had fired, he started out
the back and slippad in a ditch (drainage ditch) ex-
claiming that he had shot Covington. I lald Covingtomn
on the bed to take off his garments to see his wound,
which was a very small hole and the skin was bruised,
Then Joyce came between the supply room and crderly
roon and pointed the rifle at me and said, 'Move Pearl
bafore I get you to.! I made a hasty exit'® (R. 9, 11).

The sound of the rifle shot was heard by the company
camander, Captain George G. Littell, in his quarters. He estimated
the time as approximately 9:30 peme Arriving at the supply room, he
saw accused there with a carbine in his hand (R. 13). The First -
Sergeant also came on the scene and ordered accused to surrender the
rifle., He complied with the order and was taken into custody. He
repeatedly remarked, "I hope I killed him, because he can't take
advantage of me® (R. 13, 14-15).

Covington was removed to the hospital and, upon receiving

a report a half-hour later thit he was dead, Captain Littell said to
accused, "Joyce I hope you'te satisfied, the soldier 1s dead." Accused

3
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replied that he was glad of it (Re 15). An autopsy performed on
Covington's body showed that death was: caused by. hemerrhage resulting
from a gun shot wound. The bullet entered just below the collar bone
on the left side and exited in the back. " The missile destroyed part
of the "grave vessels" of the heart causing considerable hemorrhaging
into the left chest cavity (R. 16).

On 29 Octdber 1945, accused gave an investigator a .
voluntary statement concerning the shooting (Rs 16-17, Prose Exe. A)e
" His account of events paralleled that given by witnesses for the
prosecution. In part he stated: -

w3 3 % I then looked over toward the supply room -
and I saw him inside of the supply room., I went over
to the rear partition wall of the supply room and I pubt’
the clip into the carbine and a round in the chamber;
as I came up to the partition wall Covington was facing
me fram inside the supply roam and about four feet away
(there was a cot with mosquito bar against the inside
of the wall where I was standing); Covington had a carbine
and looked like he was trying to put the clip into it;
I told Covington to put his rifle down, but he refused

and continued trying to get the ¢lip in his carbine,

so I fired one round frem my carbine at him # 3 .1

Accused further claimed that he was Mintoxicated" from drinking
#Alak" but admitted that he knew what he was doing (Prose. Exe A)e

4s The defense offered no evidence. Accused, advieed ef'his
rights, elected to remain silent (R. 18),

5. It is alleged that accused "did, at APO 73, on or about 28
October 1945, with malice aforethought, willfully, deliberately,.
feloniously, unlawfully, and with premeditation kill one Technician
Third Grade Webster Covington, a human being, by shooting him with a
Carbine Cal. .30 Ml" s In vioiat:lon of Article of War 92,

Murder is "the unlawful killing. of a human being with :
malice aforethought." By “unlawful" is meant without legal justification
or excuse. A homicide which is done in self-defense on a sudden affray

is excusable. NCM, 1928, par. 1483, pp.. 162-3. Mislice aforethought®
has been defined as follows. S R Y

"% 3 #Malice ¥ 3 # is used in a technical sense, includ—
ing not only anger, hatred, and revenge, but every other

4
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unlawful and unjustifiable motlive, It is not confined
to 111 will toward one or more individual persons, but
is intended to denote an action flowing from any wicked
and corrupt motive, a thing done malo animo, where the
fact had been attended with such circumstances as carry
in them the plain indications of & heart regardless of
social duty, and fatally bent on mischief. And there-.
fore malice 1s implied from any deliberate or cruel act
against another, however sudden.t® Commonwealth v.
VWebster, 5 Cush. 296; 52 Am. Dec. 71l.

The Manual for Courts-Martial provides that M"malice aforethought® may

be found when, preceding or co-existing with the act by which death

1s caused, there 1s an "intention to causs the death of, or grievous

bodily harm to, any person, whether such person is the persm actually

killed or not (except when death is inflicted in the heat of a sudden

passion, caused by adequate provocation)." LCM, 1928, par. 148a,

pPe"163. Malice may be inferred from the use of a deadJy weapon in

a mamner, likely to, and which does, cause death. TVharton's Criminal

law (12th Ed. 1932), Vol. I, sec. 420, p. 654=655. The words

tdeliberately" and “with premeditation™ have been held to mean

- M 3% % an intent to ki1l1l, simply, executed in furtherance of a formed
design to gratify a feeling for revenge, or for the accomplishment

of some unlawful act. * Wharton's Criminal law, Vol. 1, sec. 420,

Poe 6310 ‘

It is undisputed that at the time and place alleged accused
shot and killed Techniclan Third Grade Webster Covingten. A half-hour
to an hour previously accused had been involved in an argument with
Covington and apparently had been rather severely beaten by him.
Angered and revengeful accused went to the supply room, seized a rifle,
and. began a search for Covington. When the latter learned what accused
wag doing, he also armed himself with a rifle. Accused finally found
Covington in the supply room. When Covington refused to drop his rifle
and attempted to place a clip in it, accused shot him.

It 1s clear that accused is guilty of murder, unless the .
clrcumstances can be said to show that the killing was done in self-
defense or in the heat of passion caused by adequate provocation.

"To avail himself of the right of self-defenss the person doing the
killing must not have been the aggressor and intentionally provoked

the difficulty." MCM, 1928, par. 146a, p. 163. From the time accused
seized a rifle until he fired the fatal shot, he was wholly the aggressor
and the right of self-defense against his aggression lay in Covington's
hands. In arming himsslf. with a rifle and in attempting to load it when -
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accused surprised him in the supply room, Covington's actions
were legitimately done in his own self-defense. The record
does suggest that Covington sought a knife after the initial
quarrel but there is no showing that accused was aware of
Covington's intention or that Covington ever procured the knife.
In the opinion of the Board of Review the circumstances are
wholly inadequate to sustain a plea of self-defense on the part

.of the accusedes Cf. CM 223574, Rowe, 14 BR'29, 36; CM NATO 550,

Mitchell, 2 Bull. JAG 428.

To reduce the offense from murder to manslaughter,

the shooting must have been done "in the heat of sudden passion
caused by provocatione! The provocation must have been "such as
the law deems adequate to execute uncontrollable passion in the mind
of & reasonable man." Assault and battery inflicting bodily harm
constitutes adequate provocation but "where sufficient cooling time
elapses between the provocation and the blow, the killing is murder,
even if the passion persists." MCM, 1928, par. 1468, p. 166,

In the present case, at leASt a half-hour and possibly
a full hour elapsed between the assault by Covington upon accused
and the killing, During thils period accused had procured a rifle

- and engaged in a sesrch for Covington. It was a question of fact
- for the court whether there was sufficient time for malice to be

substituted for passion. The Board of Revliew is of the opinion
that there is substantial evidence In the record to support the
finding that a reasonable cooling pericd intervened between the
assault and the killing and that the shooting was deliberate,
premeditated, and with malice. CM 221640, Loper, 13 BR 195, 208;
CN 246101, Nickles, 29 BR 3813 CM 260613, Albi u-.oaa, 39 BR 337,
342; CY 270744, Brazelle, 45 BR 345,349.

6. The charge sheet shows that accused was about twenhy—three
years of age and that he was 1nducted at Camden, New Jersey, '
21 December 1944,

7. The court was legally constituteds No errors injuriocusly
affecting the substantial rights of the gccused were cammitted
during the trial. In the opinlon of the Board of Review the record
of trial is legally sufficlent to support the findinga of gullty
and the sentence. A sentence either of death or life impriscnment
is mandatory upon conviction of murder, in violation of Article of
War 92+ Confinement in & penitentiary is authorized by Article of
War 42 for the offense of murder, recognized as an offense of a
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" civil nature and so punished by penitentiary confinement for
more than one year by Section 22-2401 of the District of
Columbia Code. '

%éw\n'\f' EQMQ&V\ s Judge Advocate
f\ ' s Judge Advocate
QOLWM s Judge Advocate







WAR IEPARTMENT
~ Army Service Forces
In the Office of The Judge Advocate Genersl (29)
Washington 25, D. C. :

SPJGH = Qf 312209 ' 13 WAY 1346

UNITED STATES UNITED STATES ARLY FORCES
: WESTERN PACIFIC

Ve

Trial by G.C.M., converned at

APO 932, 11 January 1946, Dis-

missal. -

Sacond Lieutenant RUSSELL F.
SHELTON (0-2026842), Chemical
Warfare Service.

OPINION of the BOARD OF FEVIEW
- TAPPY, STERN and TREVETHAN, Judge Advocates,

1. The Board of Review has examined the record of trial in the case
of the officer named abowe a.nd submits this, its opinion, to The Judge :
Advoca.te General. )

2. The accused was tried upon the follmng Charga and Specifications:
CHARCE ¢ Violation of the 95th Article of var.

Specification 1: In that Second Lieutenant RUSSELL F. SHELTON,
Chemical Warfare Service, 32d Antiaircraft Artillery Brigade,
did, 'at APO 932, during the period 1 August 1945 to 30 Novem-
ber 1945, mngfully and dishonorably coha.bit 'uith ong Illum-
indad Tindugan, a woman not his wife,

Specification 2: In that 2 & 3, did at APO 932, during the
period 1 December 1945 to 13 Ibeember 1945, wrongfully and dis-
honorably cchabit with one Margarita Beloso, a woman not his
wife,. ¢

Accused pleaded not guilty to, and was found guilty of, both Specifications
and of the Charge. No evidence of previous convictions was introduced. Ha . .
was sentenced to be dismissed the service. The reviewing authority approved
the sentence and forwarded the record of trial for actiocn under Article of
War 480 . .

Ja. Specification 1 of Charge:

I1luminada Tindugan, a female laundress, commenced living with accused
on 27 July 1945'in a house located at Tolosa, Ieyte, Philippine Islands. In
October 1945 Illuminada moved to Opon, Tolosa, leyte, and accused lived there
with her until 28 November 1945. Over this period of about four months the
accused slept with Illuminada on the average of two nights a week and gawe
her 30 pesos a month to pay her rent and 20 pesos a month to pay for rice
(Re7-9,11,13). During the four month period accused never ate any meals at

~
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Illumnada's house, did not keep any personal possessions there such as
clothing or toilet articles, and never took her to dances or introduced her

to anyone as his wife (R.10,11,13). Although no judge or priest had solem-
nized any union between accused and Tlluminada, nevertheless she considered
herself married to accused (R.9). Ignacia Compas owned the house that Illumin-
ada occupied at Tolosa from July until September or October 1945 and he knew
that accused gave the girl money for food and rent and that accused stayed
with her every night. Accused also asked Ignacia for permission to marry

the girl (R.14,15). o

Accused, in a voluntary statement (Pros. Ex. 1) given to the investi-
gating officer, admitted that over a period of about three months he stayed
overnight with Illuminada on the average of two or three times a week, giving
her about 200 pesos over a period of four months, Accused admitted that he
and Illuminada ™more or less considered (themselves) married,®

b, Specification 2 of Charge:

Margarita Beloso, another laundress, came from San Roque to Opon after

. acgused asked her to occupy his house in the latter community., She lived in
the house for some two or three weeks commencing 28 November .1945. During
that time accused occupied the same room with her in that house on four dif-
ferent nights. He gave her 15 pesos for food but never gawve her any money
for clothes and never ate any meals with her (R.15-20). Caroclina Garcia
testified that she lived near Margarita during .the several weeks commencing
28 November 1945 and Margarita told her that she was accusedt's girl friend
(Re21,22). According to Technician Fifth Grade Raymond A. Erickson who lived
in the house at QOpon, Tolosa, accused stayed there overnight with Margarita
on seven different occasions fram 20 November 1945 to 13 December 1945 (R.30).
From 22 November 1945 to 10 December 1945 accused slept 1n his regularly
assigned quarters approximately five times (R.27}. -

In his voluntary statement (Pros. Ex. 1) accused stated that between
22 November and 13 December he was absent overnight from his quarters about
four nights each week. He admitted that over a period of about ten days he
remained overnight three or four times in a house that certaih enlisted men
had constructed.and that on those occasions Margarita Beloso spent the night
with him and they engaged in sexual 1ntercourse. Accuged did not know if
she occupied the house regularly and had not asked permission of the enlisted
men for her so 1o do. Accused usually arrived at this house about 10 p.m.
and left around 6 a.m. the following morning. At Margarita's request he gave
her some forty or fifty pesos., He never discussed marriage, common law or
otherwise, with Vargarita, .

4e In an unsworn statement made at the trial, accused recited that he
enlisted in the Regular Army onl6 October 1939, re-enlisted for foreign ser-
vice on 15 September 1941 and was commissioned a second lieutenant, Army of
the United States, by direct appointment on 7 May 1945, He further stated
he had served overseas for the past fifty-one months and had never previously
been convicted of any offense by military court (R.31,32).
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5. At the time accused's voluntary statement was introduced in evidence, |
the defense objected thereto on the grounds that accused was tried upon two
Specifications but when the statemsnt was taken, it appears there from that
the investigating officer first read accused "seven allegationstwhich were in-
volved in the investigation” (R.25; Pros. Ex. 1). It does not appear that
this investigation was the officlal’ investigation of the instant Charges under
Article of Var 70, Indeed, an examination of the documents accompanying the
record of trial indicate tha’c the official investigation under Article of War
70 was conducted by an officer other than the one who took this statement,.

*  Assuming this statement of accused was taken during a preliminary investi-
gation to determine whether oy not grounds existed for the institution of

- Charges, the statement was net rendered inadmissible against accused merely
because it was taken during such preliminary investigation., Before the state-
ment was taken, accused was fully advised of his rights under Article of War
24, and he thereafter elected to speak fully and freely with respect to his
relations with the two women involved. In our opinion, the statement was
properly admitted in evidence, oo

Accused was charged with wrongfully cohabiting with two different women,
neither of whom was his wife, over two separate periods of time, one occurring
from 1 August 1945 to 30 November 1945 and the other from 1 December 1945
to 13 December 1945. Wrongful cohabitation inm military law connotes the
living ,or dwelling together, as man and wife, of a man and woman vho are not
married to-each other; it does not connote a mere sojourn, nor habit of
visiting on occasion, nor even & remalning together for a time, but imports
a continuous relationship (Qf 218647, Moody, 12 BR 119; CM 257806, Engels,
37 BRB1; 14 Corpus Juris Secundum 1132 It has also been said that illicit
cochabitation involwes a state of living together characterized by that
nfamiliar and easy relationship® which permeates the relation of husband and
wife (State v. Cassida, 67 Kan. 171, 72 P. 522).

The proof offered to establish the first cohabltation charged demon-
strates that over a period of about four months, accused spent an average of
two or three nights a week with a female, Tlluminada Tindugan, and gave her
particular sums af money each month for rent and food. Accused himself ad-
mitted that they considered themselves "more or less . . o married." Such
a course of conduct indicates a continuous indulgence in, and assumption of,
the incidents pertaining to the marital state and fully warranted the court's
finding of guilty, That accused did not keep clothing and toilet articles
in the house might, under certain circumstances, be some evidence to 1ndicate
" that the relationship was something less than cohabitation,  However, in
view of the other evidence in this record of trial, it cannot be sald that,

7 as a matter of law, such facts here rendered the court!s finding of guilty
" of Specification 1 unwarranted.

It is also our opinion that this offense was properly alleged as a vio=
latlon of Article of War 95, Offenses against ‘good morals in violatiod of
public decency and propriety constitute violations of that Article of War,
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(Winthrop, Mil Law & Prec., 2d ed., De '718), and the instant offense, falling
as 1t does within that category, has been held to be a violation thereof (CM
251104, Strader, 33 BR 137; CM 259933, Erno, 39 BR 57)

The evidence as to the second offense alleged shows that accused per-

" suaded Kargarita Peloso to come from San Roque to Opon where he provided her
living quarters and over the two weeks'! period alleged, he stayed with her
about four nights, custamarily arriving around 10 p.m. and leaving in the
early morning., He gave her money for food but ate no meals with her. It is
apparent from this evidence that accused had assimed to house and feed this
womsn and that helmd access 1o her as he desired, He enjoyed favors legally
reserved for the married male-and he discharged at least some portion of the
support obligation which the law impdses upon a husbande 1In the face of this
evidence, it was for the court initially to determine whether the relat:.onship
of these two persons was tantamount to that of man and wife or whether it

" merely revealed an occaslonal sojourn together to permit indulgence in sexual
intercourse, Upon this review we cannot say that the court was unwarranted
in concluding as it did,

* The testimony of Carolina Garcia that Margarita informed her that she
wmas accused!s girl friend was, of course, hearsay and inadmissible, However,
that fact is conclusively established by other and competent evidence. » Further,
it had but little if any weight in establishing the offense.alleged. Accord-
ingly, the admission thereof cannot be said to have materially prejudiced the
substantial rights of the accused and it did not constitute reversible error.

6o Accused enlisted in the Regular Army on 19 October 1939 and progressed
to the grade of master sergeant. On 7 May 1945 he accepted a direct appoint-
*ment as second lisutenant, amy of the United States. He left the United
States for foreign service on 10 October 1941 and is authorized to wear the

Asiatic Pacific Campaign Medal and Philippme I.iberation Ribbon with one
Bronze Star.

7. The court was legally constituted and had jurisdiction of the accused
and the offenses. No errors injuriously affecting the substantial rights of
the accused were committed during the trial, In the opinion of the Board
of Review, the record of trial 1s legally sufficient to support the findings
of guilty and the sentence and to warrant confirmation of the sentence. Dis-
missal 1s mandatory upon conviction of a violation of Article of Tar 95.

%A‘w«-«u )7 &%/ \ Judge Advocate.

Judge Advocate.

Judge Advocate,



(33/

~ JAGH - CM 312?09 1st Ind
Hq ASF, JAGO Washington 25, D. C. , ,
TO: The Secretary of War

1. Pursuant to Executive Order No. 9556, dated 26 lMay 1945, there
are transmitted herewlth for your action the record of trisl and the opin-
ion of the Board of Review in the case of Second Lieutenant Russell F.
Shelton (0—2026842), Chemical Warfare Service.

2. Upon trial hy general court-martial this officer was found guilty
of wrongfully cohabiting with one woman from 1 August 1945 to 30 November
1945 and of similarly cohabiting with another woman from 1 December 1945
to 13 December 1945, in violation of Article of Var 95. He was satenced
to be dismissed from the service. The reviewing authority approved the
.sentenced and forwarded the record of trial for action under Article of
War 8.

3. A summary of the evidence may be found in the accompanying opin-
ion of the Board of Review. The Board is of the opinion that the record of
“ trial is legally sufficient to support the findings of guilty and the sen-
tence and to warrant confirmation of the sentence. I concur in that opinion.-

From approximately 1 August 1945 to 28 November 1945, accused consorted
with a women named Illuminada Tindugan who lived at Opon, Tolosa, Leyte,
Philippine Islands. Over that period accused gave her money for rent and
food and slept with'her on the aversge of two nights a week, although he
did not eat with her or keep clothing.or toilet articles in the house. Ac~
cused steted that he and the woman considered themselves married.

Approximately 1 December 1945, a womsn named Margerita Beloso came
from Sen Roque to Opon, Tolosa, after accused invited her to occupy a house
he claimed to own in the latter community. ¥From then until 13 December
1945 accused slept with her four nights in that house, bullt and occupied
by enlisted men, and furnished her money to purchase food. Enlisted men
- who occupied quarters in this house were aware of accused's relatioms with
Margarita,

Accused's conduct ¥as unbecoming an officer. I recommend that the
sentence be confirmed and carried into execution.



4. Inclosed 1s a form of action designed to carry the sbove.recom-
mendation into effect, should such recommendation meet with your approvel.

- THOMAS H. GREEN
2 Incls Mejor General
1 - Record of trisl : The Judge Advocate General
2 = Form of action :

( G.C.M.0, 205, 23 June 1946).
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WAR DEPARTMENT ’ SN
. In the Office of The Judge Advocate General
- Washington, D. C.

JAGK-CM 312219
| 16 SEP 146

"UNITED STATES mqummsrwmmnmmacz

Ve Trial by GOCOM., convaned atr
’ . ' ' Twentieth Air Force, APO 23lL,.

Second Lieutenant EDWIN R. MURRAY, 2 February 1946. Dismissal,

JR. (0-933341), Air Corps, 357th g .

Bombardment Squadron, 33lst

Bombardment Group.

OPINION of the BOARD OF REVIEW
SILVERS, MWeAFEE srd ACKROYD, Judge Advocates

1. The record of trial in the case of the officer named above has been '
examined by the Board of Review and the Board kubmits this, its opinion, to -
The Judge Advocate General.

2. The accused was tried on 2 Februa.ry 19h6 upon the follcwing Charge '
and Specificat'iom

CHARGE: Violation of the 95th Article of War,

Specification: In that Second Iieutenant@win R. Murray, Jr,
357th Bombardment Squadron, 331st Bombardment Group, did,
. at APO 182, care of Postmaster, San Francisco, California,
on or about 9 January 1946, wrongfully sell ‘three one-
: fifth gallon bottles of whiskey to Seaman First Class Donald
o L Cla.z'k, 53d Construction Battal:.on.

He pleaded not gullty to, and was found guilty of the Cha.rge and Specification.
No evidence of any previous convictions was introduced. Accused was sentenced
to be dismissed the service. The reviewing authority approved the sentence and

forwarded the recard of trial for action under Article of War LS.
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3. For the Prosecution.

At about 1900 hours on the evening of 9 January 1946, First Iieutenant

GlemE. Bane, Air Corps, Provost Marshal of 315 Bomb Wing, cbserved a truck to
stop in front of an unlighted barracks in the officers! quarters of the 331

Bomb Group Area. The truck was then seen to move on to a lighted barracks and

a person dressed in "seabee clothes," later identified as Seaman First Clas;s
Donald L. Clark, dismounted and entered the building (R 9). The accused and
Flight Officer Richard A, Phipps, 331 Bomb Group, were in this building, Seaman
Clerk approached accused and produced a $50 bill offering to pay $15 a bottle

for some whiskey. Accused went to his footlocker, brougnt out three bottles of
liquor, handed it to Clark and accepted the $50 bill (R 8-22). Seaman Clark left
the building carrying three bottles of whiskey and lieutenant Bone entered finding
accused searching for change so as to refund 45 to Clark. Lieutenant Bone asked
' if he was familiar with the regulations concerning the sale of whiskey. Accused
replied, "Yes, I am, $15 & bottle is a little too high." Lieutenant Bone then
asked accused what he was going to do with the money whereupon accused replied,
8T am going to give it back to the man, which he proceeded to do® (R 9). The
‘whiskey was confiscated by the Provost Marshal, introduced in evidence at the
trial and withdrawn by consent of the court at the conclusion thereof (R 11;

Pros. Ex. 2, 3, L). :

Without objection by the defense, there was received in evidence a copy -
of General Order 28-45, Headquarters, Island Command, Guam, dated 17 June 1945,
the pertinent portion thereof being as follows: - . v

#3, (c) Officers are farbidden to sell, barter or give
alcoholic beverages to enlisted personnel, and are forbidden
to purchase from, sell to, barter with or give alcoholic
beverages of any kind, including beer, to natives.”

* The prosecution also offered in evidence a sworn statement made by the accused
in the presence of ‘First Lieutenant Courtney R. Johns, JAGD, the Investigating
Officer. This statement was shom to have been voluntarily made and signed

(R 28). ' The defense objected to the introduction of this statement on the
grounds that "affidavits are not normally admissible," however the objection

was overruled and the statement was received in evidence and marked for identi=-
fication (R 29; Pros. Ex. 5). In his sworn statement the accused admitted the
sale of the liquor as alleged, stated that the bottles were in a set consisting
of ane package and that he had never before scld any liquor to enlisted personnel
(Ex. 5)s Captain Boyd P. Chapman, Jr., 331lst Bomb Growp, was called as a char-
acter witness for the defense. He testified that he had known Lieutenant Murray
since December 1944 and that, in his opinion, the accused was a "very fine, up- -
standing, straightfarward, honest. officer.® He further stated that accused al-
ways did his job well and was liked by his fellow officers (R 32).

.
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" No further material evidence was presented by either the prosecution or
. defense and the accused, through counsel, elected to remain silent, :

he Except for the reference to "APO 182," the proof does not disclose
the place where the offense was committed, however the court was autharized to,
"~ and obviously.did take judicial notice that such Army post office refers to
the Island of Guam, Marianas Group. The accused was therefore under tne com-
mand of the Commanding General, Headquarters Island Command, Guam, and the
offense herein alleged is shown to have been in direct violation of paragraph
3¢, General Order No. 28-L45, 17 June 1945, of such command. :

It was not error for the court to admit in evidence the affidavit of ac-
cused, since it was proven to have been voluntary on his part and the fact
that it was sworn to before the investigating officer during the investigation
of the charge would not operate to render the same inadmigsible (par. 11lka, p.
l].h, MCI{, 1928)0

S. There is no dispute as.to the facts in this case. The more serious
problem is the application of the law to the facts and thus 8 determination of
whether the acts complained of and proven constitute a violation of Article of
War 9. In CM ETO 6881, 4 Bull. JAG 23k, it was held that two officers who,
after having fraudulently acquired cmsiderable quantities of whiskey as &
ration allowance for an imaginary battalion, openly and publicly peddled this
whiskey (quoted at the ration station at 76i franks per bottle) to enlisted
men at 10Q0 franks per bottle., The conduct of accused in that case was con-
sidered as being comparable to that of professional ®"bcotleggers" and properly
- established their lack of the qualities demsnded of an officer and gentlemane
Such misconduct.was therefore construed as coming within the purview of Articls
of War 95. It will be noted that in that case there was fraudulently procured
large quantities of liquor, indicating an evil purpose to engage in illicit sales:
thereof, and the open "peddling® at exorbitant prices of the liquor so procured.
The proof in the present case extends no further than to show that an enlisted
man of the Navy, finding a light in accused’s quarters, entered the building,
made an offer to purchase three bottles of whiskey and that the accused, in vio-
lation of published orders, sold the seaman three bottles at what may be con-
strued as an excessive price. In order for such act or acts to constitute a
violation of Article of War 95, they must dishonor or disgrace the individual
personnally as a gentleman, seriocusly campromise his position as an officer -
and exhibtit him-as morally unworthy to remain an officer. The Board of Review
is of the opinion that under the facts in this case there is 'no showing of such
depravity on the part of accused, or such dishonor to the military profession
as to render accused umworthy to associate with his fellow officers without
their loss of self respect. CN 235382 Singli » 21 BR 389; CM 264728, Price,
L2 BR 255; also CM 307051, Glass (1946). T of Review, therefars, holds
that the record of trial is legally su.fﬁ.cient to support only so much of the
findings of guilty as finds the accuaed guilt.y of the specificatd.on, in vio-

. lation of Article of War 96. '

N
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6. War Department records show that acoused is 24 years of age and
urmarried. He was attending college, msjoring in engineering, when inducted
into the Army as a private, at Lincoln, Nebraska, in March 1943. After ocon-
pletion of the regularly presoribed courses of training at various air fields,
he was, on 27 July 1945, commissioned a second lieutenant, Army of the United
States. He has a total of 975 hours' flying time, 200 hours of which he was
first pilot, and engaged in eleven combat missions, consisting of the bombing
of. Japan, the Philippines and Okinawa. He is authorized to wear the Asiatic
Theater ribbon with two battle stars and the air medal.

7. The court was.legally constituted and had Jurisdiction over the ac- .
oused and of the offense at the time of trial. Except as noted above, no
errors injuriously affecting the substantial .rights of the accused were com=

. mitted during the trial. The Board of Review is of the opinion that the
record of trisl is legally sufficient to support the finding of guilty of
the specification of the Charge and legelly sufficient to support only so
much of the finding of guilty of the Charge as involves a finding of guilty
of a violation of Artiole of War 96, and legally sufficient to support the
sentence. Dismissal is authorized upon a conviotion of a violation of Article

. of War 96.
. . ‘ ; t
/éﬂ Z,o»&., z 4(/&64, Judge Advocate

) gvﬂ;&z g. Z!!&gg%lg':,’ Judge Advocate
| MM?,A. Judge Advocate:
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JAGK - CM 312219 | 1st Ind

js )

WD, JAGO, Washington 25, D. C. UCr 14 194

T0: The Under Secretary of War

1. There are transmitted herewith the record of trial and the opinion
of the Board of Review in the case of Second Lieutenant Edwin R. Xurray,
Jr. (0-933341), 357th Bombardment Squadron, 331st Bombardment Group.

2. The Board of Review is of the opinion that the record of trial
is legally sufficient to support only so much of the finding of guilty of
the Charge (violation of Article of War 95) as involves & finding of guilty
of violation of Article of War 96 and legally sufficient to support the
sentence to dismissal. The Board has, however, addressed to me a memorandum,
which is inclosed, inviting attention to_the fact that accused was released
from active ‘duty and separated from the service on 15 June 1946, following
his trial but pending final action on the sentence. The Board expresses
the opinion that the release of accused from amctive duty effected oonstruc=-
tive or implied remission of the sentence previously adjudged and that the
" sentence may not now legally be carried into execution. I concur in that
" opinion and recommend that the proceedings be treated as having been abated
and that no further action bs taken by way of exercise of the confirming
power or publication of the proceedings in & gemeral court-martial order.

3. A form of indorsement on the record declaring the case abated
is inclosed for your use should such action meet with approval.

3 Inols ' THOMAS He GREEN

1. Record of *trial N Major General
2., Yemo for TJAG The Judge Advocate General
16 Sep 1946 ' , .

3+ Form of action
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WAR DEPARTEERY
In the Office of The Judge Advocate General
Wash:.ngton, b. C.

JAGH-CM 31222 : 2% SEp 1946

UNITED STATES THIRD INFANTRY DIVISION

Ve Trial by G.C.l., convened at
Reinhardshausen, Germany, 9
Jamuary 1946, Dismissal and
total forfeitures.

Second Iieutenant ELERON A.
ST, PIERRE (0-1331677),
Campany "HY, 30th Infantry.

A N T T

OPINION. of the BOARD OF REVIEW :
HOTTEWSTEIN, SCLF and SCHAWAGER, Judge Advocates

1. The Board of Review has examined the record of trial in the case. '
of the officer named above and submits this, its opinion, to The Judge
Advocate General.

2. The accused was tried upon the follmng Charge and Spec:.ficat:.on:
CHARGE: Violat.ion of the 61st Article of TYar.

. Specification: In that 2nd Lt. EMEROW A. ST. PIERFE, Company -
- fH", 30th Infantry, did, without proper leave, absent
himself from his station at Bettenhausen, Germany, from
about 17 September 1945 to about 12 November 1L5.

He pleaded not guilty to, and was found guilty of the Charge and Specifi- °
cation. No evidence of previous convictions was introduced. He was sen=-
tenced to be dismissed the service and to forfeit all pay and allowances
"due or to become due. The reviewlng authority approved the sentence and
forwarded the record of trial for action under Article of War L8.

3« The evidence for the prosecution shows that the accused was a
member of Company H, 30th Infantry, stationed at Bettenhausen, Germany,
during September, 1945. On or about 8 September, the accused was under
orders to attend the I & E School at Oberammergau, Germany, for a five-
day period from 10 September to 15 September. Upon completion of the
course, accused was to return to his company (R 7, 8). Accused and
Iieutenant Rishop, who was in the same regiment, received verbal orders
from the battalion I & E officer and thereupon departed for school by ‘
Jeep (R 17). The trip to Oberammergau took two days and the school course
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started on Monday and ended on Saturday noon, during which period Lieutenant
Bishop and the accused attended some classes together (R 1L). At noon on
Saturday, 15 September, the accused and Iieutenant Bishop left Oberammergau
by jeep to return to their respective campanies. They spent that night in
Salzburg and the night of 16 September in Augsburg. Onthe following morn=-
ing (17 September), the jeep driver and lieutenant Bishop proceeded-back.
to their organization arriving there that same evening, but accused felected
to remain at Augsburg.® The accused informed Lieutenant Bishop that *he
better stay there to enter the hospital, that his kidneys had been giving
him trouble.? However, Lieutenant Bishop t ook the bedroll of the accused
back to his company (R 15). The accused was not present for duty with his
company from 17 September to 12 November 1945. He did not have permission
to remain away during that period (R 8, 9)e He finally returned to his
company on 12 November 19h5p at Melsungen, Gemany, the place to which the
company had moved during his absence, . v )
Over the objection of the defense, tne prosecution introduced into
evidence an extract copy of morning reports of Company H for 8 September,
13 November and 16 November 1945 showing accused from "Dy to TDY I & E
Staff School sc 8th"; “IDY I & E School™to Dy"; and "CORRECTION: 13 Wovember
1945 REMARK: St. Pierre, Emeron A., 0-1331677, 2nd Lt. (Inf.) TDy I & E
School to Dy is revoked. SHOUID BE: TDy to AWOL, sc on or about 17 Sept.
1945, AISOs AWOL to AR in Quarters sc 1500, 13 November 1945," respectivelye
And sgain, over defense objection, the trial judge advocate introduced into
evidence letter orders of Headmuarters Third Infantry Division,.dated 7
September 19L5, placing the accused on temporary duty with the I & E School
at Oberammergau.to attend an I & E course beginning 10 September and ending
15 September, upon completion of which temporary duty accused was to return
to his proper organization and station. '

L. Evidence for the defenset Ileutenant Bishop was recalled as a
witness for the defense and testified that he had never seen the letter
orders nor had he ever seen the accused in possession of witten orderse -
In fact, Ileutenant Bishop and the accused had experienced great difficulty
in securing a hotel room because they did not have written orders (R 23).
On examination by the court, Lieutenant Bishop disclosed that when he regis-.
tered at the school he learned that the course would terminate the following
Saturday at noon (R 24). Iieutenant Terry, present company commander and
former platoon leader of the accused!s company, was recalled as a defense
witness and testified that the remarks made on the campany morning report for
16 November 1945 were placed there on orders received by him from the bat=
talion commander. However, Lieutenant Terry admitted that he had seen copies
of the letter orders before the accused returned to the company and that the
witness knew that the other officers who had left with the accused returned
on 17 September. While campany commander, Lieutenant Terry never received
any official commnication from any military hospital pertaining to the ac-
cused (R 27, 28). The accused, after being advised of his rights as a witness,
elected to remain silent (R 29). ‘ ‘ :
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5. The extract copy of the morning report for 16 November 1945, .
belng patently based on hearsay, was incompetent and, ‘therefore, was
erroneously admitted into evidence over the objection of the defense
(Dige. Op. JAG, 1912-L0, Sec. 395(18); CM 231469, Marcellino; CiM 273877,
Coleman; CM 273922, Ortesa).  Further, the entry amounts to a mere con-
clusion of law. Since the principal facts from vhich this conclusion was -
drawn appear of record, these latter facts and circumstances ratner than
the conclusions are considered for the purpose of determining whether the
evidence is legally sufficient to sustain the findings tnat.the accused
went "AUOL" on 17 September 1945. In the opinion of the Board, the com~
petent admissible evidence in this case was so incriminating and compelling
as to exclude "any fair and rational hypothesis except that of guilt®
(par. 78a, ITM, 1928, p. 63). Therefore, in the face of ample other com=-
petent evidence to compel the findings, the errcr comaitted in admitting.
a morning report based on hearsay was not prejudicial to the substantial
rights of the accused (CM 127490; Ci 130415, Smith; Dige. Op. JAG, 1912-30,
~ Sec. 128L, p. 36L; Ci 211829, Parnell; CH 255053, Har rove; Ci 26196k,
Brophy; CM 266722, Benton).

* 6. ‘The admission into evidence of the letter orders placing the
accused on temporary duty was proper. Assuming, from the testimony of
Iieutenant Bishop, that the accused neither received nor saw the orders, -
prosecution had the right to show that the verbal orders and instructions
given by the battalion I & E officer were issued pursuant to valid and com-
petent authority. Further, a special order is binding upon the person con-
cerned if delivered or made known to him (Dig. Op. JAG, 1912-30, Supp. VII,
Sec. L47(2); CM 211585, Gerber). Here, the accused was under verbal orders
to report to school at the time and place and for the period specified in
the letter orders. It is clear that the gist of the written orders vas
. orally transmitted to the accused. Hence, the letter orders upon which
these instructions were made are properly admissible in evidence. ;

7o Despite tne obvious error of improperly admitting into evidence
the hearsay marning report, the prosecution established, by other competent
and compelling evidence, a prima facie case of absence without leave. The
burden then shifted to the defense to explain the absence. ,Tnls the ac-
cused failed to do. X

8. The accused is 29 years of age and married. The records of the
War Department show his service as follows: Enlisted service from 17 March
19L1; appointed second lieutenant, Army of the United States, from Officer
‘Candidate School, and active duty on 30 January 1945, His overseas service
includes some combat as an infantry platoon leader. There is no record of
any previous, dsciplinary action,
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9. The court was legally constituted. No errors injuriously affect- .
ing the rights of the accused were committed during the trial. In the
opinion of the Board of Review, the record of trial is legally sufficient
to support the findings of guilty and the sentence. Dismissal is authorized
upon conviction of a violation of Article of kar 61.

s Judge Advocate

S s Judge Advocate

‘Da Ceave » Judge Advocate
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JAGH - G 312242 o " 1st Ind

“D, JAG’O, Washington 25, D. Ce ’ iy v o 1946

hdind ér i3

T0s The Under Secretary of War

l. Pursuant to Execuvive Order No. 9556, dated 26 Lay 1945; there are
transmitted herewith ror your action the record of trial and the opinion of
the Board of Review in the case of Second Lieutenant Emeron A. St. Plerre
(0=1331677), Infantry. .

2, Upon trial by general court-martial this officer was found guilty
of absenting himself without leave from his station at Bettenhausen, Germany
from 17 September 1945 to 12 November 1945, He was sentenced to dismissal
and total forfeitures.’ The reviewing authority approved the sentence and
forwarded the record of trial ror action under Article of War 48.

3+ A sumary ot the evidence may be found in the accompanying opinion
of the Board of Review., The Board is of the opinion that the recora of
trial is legally sufficient to support the findings of guilty and the sen=
. tence and to warrant confirmation of the sentence. I concur in that opiniocn.

On 8 September 1945 accused and another oifficer from his regiment left
‘the organization on verbal orders to attend a course of instruction at the
I&E School in.(Oberammergsu, Germany from 10 September 1945 to 15 September
1945, Upon completion of the course, both officers were to return to their
unit, The school!s course terminated on 15 September 1945 at which time
both officers started back, spending several nights at difterent cities en~
route, On the morning of 17 September 1945 accused Melected to remain at
Augsburg', Germany, stating that "he better stay there to enter the hospital,
that his kldneys had been giving him troublem. The other ofticer returned
t0 the unit that same evening, Accused reported back to his orgarization
on 12 November 1945, No explanation was offered by the accused for his unau-
thorized absence. The company conmander never received any offlcial communi-
cation irom a military hospital, pertaining to the accused,

The unexplained behavior of the accused in absenting himselt without
‘leave for a period of almost two months demonstrates that he is unworthy
ot his cormission. I recommend that the sentence as approved by the review=
ing authority be confirmed but that the forfeitures be remitted and that the
sentence as thus modified be carried into execution.

4Le Inclosed is.a form of action designed to carry the foregoing recom=-
. mendation into effect, should such recommendation meet with your approval.

2 Incls THQMAS He GEEEN .

1 =~ Record of trial : : Major General
2 = Form of action - The Judge Advocate General

( G.C,M.0. 308, 15 Oct 194£).
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WAR TEPARTMENT
Army Service Forces
In the Office of The Judge Advocate General
Washington, D. C.

'SPJGN-Chl 312266

"UNITED STATES g WESTERN BASE SECTION
Ve ) Trial by G.C.M., convened at
' o ) Marseille, France, 15 November
Private HENRY GRAYER )
(38314474), 176th Port )
Company, 525th Port Battalion, )
- Transportation Corps. )

1945. To be hanged by the neck
{ mtil deado

OPINICN of the BOARD OF REVIEW
BAUGHN, O'CONNCR and O'HARA, Judge Advocates

l. The Board of Review has examined the record of trial in the
.case of the soldier named above and submits this, its opinion, to The
Judge Advocate General.

. 2+ The accused was tried upon the following Chargeé and Specifi-
cations: : .

CHARGE I: Violation of the 92nd Article of War.

Specification: In that Private Henry Grayer, One Hundred
Seventy~Sixth Port Company, Five Hundred Twenty-Fifth
Port Battalion, Transportation Corps, did, at Marseille,
France, on or about 8 October 1945, with malice afore-
thought, wilJ.fully, deliberately, feloniously, un-
lawfully, and with premeditation kill one Private First
Class George B. Davis, a human being by shooting him
with a pistol.

' CHARGE IT: Violation of -the 93rd Article of War.

Specification: In that Private Henry Grayer, One Hundred
Seventy-Sixth Port Company, Five Hundred Twenty-Fifth
Port Battalion, Transportation Corps, did,at Marseillse,
France, on or about 8 October 1945, with intent to do
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him bodily harm, éommit an assault upon Private
Richard Beatty, by shooting him in the shoulder,
with a dangerous weapon to wit, a pistol.

He pleaded not guilty to, and was found guilty of, all Charges and Speci-
fications. Evidence was introduced of three previous convictions: one
by special court-martial for absence without leave for five days, in :
violation of Article of War 61 and two by summary court-martial both for:
violation of curfew regulations. He was sentenced to be hanged by the

" neck untildad. The reviewing authority approved the sentence, recom-

mended that it be commuted to dishonorable discharge, forfeiture of all
pey and allowances due or to become due, and confinement at hard labor

for thirty years, and forwarded the record of trial for action under

Article of War 48. oo ‘ :

3. On 8 October 1945 about 1700 hours accused and Private Richard
Beatty entered the Bar Elegant on the corner of the Rue Urban V and the
Rue de Ruffi, Marseille, France (R. 9, 39). They ordered, and were
served, a drink (R. 45). Beatty asked a waltress to let him see a
bracelet she was wearing and she took it off and put it on_the bar
(R. 39). He put it in his pocket whereupon deceased ™in / a_/ not
" very polite" tone demanded it (R. 28, 45). Accused interjected some
remark and deceased persisted in his demand, stating that he had bought
the bracelet for the waitress (R. 45).  Beatty then gave the bracelst
to deceased who in turn gave it to the waitress. The dispute seemed
to end with that until Beatty pushed deceased and "asked him what he
wanted to do about it." Deceased disclaimed any. intention of causing
trouble, insisting that he merely wanted to make sure that Beatty gave
back the bracelet (R. 28). »

At this point accused drew a gun (R. 28) variously described
as an Yautomatic pistol® (R. 10), "a big American pistol® (R. 18), and
- as "teosmall to be an Army .45" and "of foreign make® (R. 84). The re-
‘cord is confused as to the precise location of the disputants but.it is
clear that accused and deceased were within very few feet of, and facing,
each other, while Beatty was off to one side (R. 11, 12, 29, 40)s Ac~
cused fired two (R. 10) or three (R. 50) shots, one of which may have
been accidental (R. 13) but one of which was fired "directly toward
Davis" (R. 34). Deceased started for the door, apparently preceded
by another soldier, Dixon, and followed by Beatty and accused (R. 13,
30). As Beatty reached the .door he felt ®a sting" and said to himself

“T'm shot® (R « 41). Deceased turned to the left as he emerged from the
bar and hid behind a car at the corner of Rue Urban V and Rue de Ruffi
(R. 15; Pros. Ex. 2). Accused staggered after him still firing (R. 15).
Deceased came from behind the car and ran down the Rue de Ruffi, pur-
" sued a short way by accused, and then went through a gate (R. 15; Pros.
Ex. 2). A discharged cartridge was found in the bar (R..55).

Beatty turned to the right on coming out of the bar (the record

»
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'says he turned left but it is an obwvious error). He looked back once
and saw accused firing (R. 42; Pros. Ex. 2). ‘ :

Dixon turned left, ran down Rue de Ruffi, through a gate
and into a courtyard. He was joined by two or three other soldiers,
all of whom were seeking shelter. They ran to one corner of the court-
Yard and, on hearing some shots in the direction whence they had just
come, they ran across the courtyard to the other corner (R. 31, 32).
They wers trying to get into an apartment but apparently thsy were
_unsuccessful and whsn they looked around the courtyard for the first .
time they saw deceased lylng in ths courtyard at a spot which was about
50 meters from the bar (R. 17, 38). Five or ten minutes had elapsed -
it could have been less or it could have been more" -~ from the fz.ring
of the first shot (R. 38).

* Medical examination within a relatively few minutes revealed
that Davis was dead and that he had a gunshot wound in the right chest
(R. 23). The bullet had travelled from the right lung to the left, and
«death was dus to "acute massive loss of blood." A bullet, which the

. doctor who performed the post mortem thought was about .32 caliber,

was removed from deceased's body (R. 57). With such a wound it would
have been possible for Davis to have lived five or ten minutes and
walked 50 yards (R. 58).

In the meantime accused followsd Beatty a distance of about
200 yards. He helped Beatty into a truck and went to the hospital with
him (R. 43). Beatty was suffering from a wound in the "posterior region
of the shoulder, middle left axillary and his left front am® which could
have been caused by gunshot (Re 64)e

Thers was considerable evidence bearing on accused's sobriety.
Beatty testified that when he met accused it was evident that the latter
had been drinking. Subsequently accused drank two or thrss glases of -
#gin and cognac®" and, at the Bar Elegant, about 20 or 25 minutes before the
shooting, smoked a "Keefe" or "parijuana®. He appeared to be a "little
high,® his head was shaking as it did when he smoked a "Keefe," hs was
not steady, but he walked all right (R. 44, 45, 68). According to a
French civilian who was in the bar accused was "very drunk," he staggered,
and had troubls handling the pistol (R. 19). A waitress in the cafe
stated that he was "dead drunk," that he was lsaning on the bar, and,
for this reason, she refused to sell him any liquor (R. 51). Dixon stated
that both Beatty and accused had been drinking and seemed to be very gay
(R. 37). An Army doctor who had seen accused at the hospital about 1730
or 1800 hours when Beatty was treated, testified that he was forced to
order accused from the X-Ray room because he "talk[ _7 back to me™ but
that, in his opinion, accused was sober (R. 65). In an extra-judicial
statement, properly admitted in evidence, accused said that he had not
used marijuana on the day in question and that he had not been drinking
heavily (R. 73).
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: Iieutenant Colonel Henry D. Shipps, Medical Corps, testified
that it was possible for a man who is drinking and smoking marijuaqa
to loge his ability to form an intent (R. 59). He was unable to pre-
dict what the effect of a cambination of one marijumna cigarette and
three or four drinks of cognac would be on someone accustomed to
smoking marijuana (R. 62, 63). He was somewhat familiar with a drug
known as "Kieéf* or "Keefe" which was prevalent in Marseille. It looks
and smells like marijuana but has little intoxicating effect (R. 62).

L. After an explanation of his rights, accused elected to make an
unsworn statement through his counsel (R. 77). He stated that he had
_smoked marijuana cigarettes for about six years. TWhen he left camp on .
the afternoon of 8 October 1945 he had four marijuana cigarettes in his
pocket which he smoked, one of them after he had entered the Bar Elegant.
In addition, he drank quite & bit of cognac. The cigareties did not have
the usual effect on him. He was armed with a "forty-five", and recalled
firing it, but did not know why. He told the investigating officer that
he had not smoked marijuana that day because he was afraid they would
punish him for using them (R. 77). . _

In addition, accused's counsel, inserted into the record, with-
out objection, a long quotation from "Ths Pharmacological Basis of Thera=-
peutics® (A Textbook of Pharmacology, Toxicology and Therapeutics for
Physicians and Medical Students) by Lewis Goodman, M.A., M.D., Assistant
Professor of Pharmacology and Toxicology, Yale University, School of
Medicine and Alfred Gilman, Ph.D., Assistant Professor of Pharmacology
"and Toxicology, Yale University, School of Medicine. It was there stated
that the effects of cannabis or marijuana mamifest themselves almost
. antirely on the central nervous system, combining elements of excitation
and depression -and varying with the personality of the individual, the
‘route of administration, and the specie and potency of the cannabis.

Soon after taking cannabis the subject enters a dreamy state of partial
consciousness in which ideas are plentiful, disconnected, and uncon-
trollable. The subject may be either euphoric or sink into a moody
reverie and experience panic states and fear of death. Illusions are
common, behavior is impulsive. Delirium and mania can ensue, and
violent acts have been committed under its influence. However, a

study revealed no positive relation between violent crime and the use
of the drug. Perhaps violent acts resulted because inhibitions are
removed anG personality traits exaggerated (R. 78-81). -

, 5a. Specification of Charge I. Murder is the unlawful killing of.
a human being with malice aforethought (MCM, 1928, par. 148, p. 162).
From the use of a deadly weapon in a mamner calculated to cause death
or grievous bodily harm (MCM, 1928, par. 148a) we have little difficulty
in concluding that accused is guilty of murder, assuming that the fatal
bullet came from his gun and that his sensibllities were not so blunted
as to render him incapable of entertaining the requisite intent. We
accordingly turn our attention to those issues. There was no direct
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- proof that accused shot deceased and the conviction, if it be sustained,
must rest on the probative force of circumstantial evidence which must,
under the oft-quoted rule, be "sufficient to exclude every reasonable
hypothesis except the one of defendant's guilt" (Buntain v. State,

. 15 Tex. App. 490; Cii ETO 13416, Wells; Dig. Ops. JAG, 1912-40, Sec.
395(9).

The uncontradicted evidence shows that accused fired directly
at deceased in ths cafe and that the latter ran out of the bar, pursued
by accused who continued to fire at him, and was found dead of a gunshot
wound in the chest about 50 meters from the bar door. Accused thus had
an opportunity and a disposition to commit the crime, and actually at-

 tempted to do so. His exculpation, if he is exculpated, must rest on the
- fact that there 1s a reasonable possibility that someone else shot de-~
ceased.. The strongest support for this theory is found on the distance
that deceased travelled before he collapsed and the size of the fatal
bullet extracted framdeceassad’s body. As to the former, it may be said,
that, although Davis died of "acute massive loss of blood," the medical
testimony is clear that he could have walked 50 yards. ilorsover, it
should be pointed out that there is no reason to conclude that deceased
walked or ran 50 meters - the distance from the bar door to the place
where he was found -~ after he was shot because there is no evidence to
show Jjust exactly where he was shot. There is evidence that accused pur-
- sued him and examination of a diagram of the locale (Pros. Ex. 2) shows
that pursuit covered almost half of the critical distance. It is possible
that accused did not relent until he realized he had seriously wounded
deceased and it is possible that after he realized this he desisted and
went in search of Beatty.

. So far as the disparity between the caliber of the fatal bullet
and the caliber of the gun accused was said to be wielding is concerned, '
it is to be noted that it is far from clear that there was a disparity.
Accused in his unsworn statement said hs was carrying a .45 but the ocourt
was, of course, not required to believe him (MCM, 1928; par. 76). Whils

a French civilian testified that accused had a "big civiiian pistol,®

a statement from which the court could infer that it was an Army .45,

an American soldier, who presumably had more knowlk dge whereof he spokse,
stated that the gun in question was too'small to be a .45 caliber weapon.
In addition, the testimony that the fatal bullet was of .32 caliber was
not at all positive but was no more than the belief of the doctor who per-~
formed the post—mortem.

Looking at the entire record, we conclude that the onl:,r reason-
able hypothesis to explain Davis! death is that he was shot by accused.
No other person present at the incident is shown to have been armed,
much less to have shot at Davis or anyons else. Accused alone was
actively engaged in trying to wound Davis and the posslitdlity that
some unknown individual cucceeded where he failed seems to us so remote
as to be improbable and unreasonable. For these reasons we think the
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court properly concluded that accused perpetrated the crime. CM 222443,
Lieberher, 13 BR 283.

In reference to the issue of intoxication the general rule is
that it is no defense unless it is so complete that it affects accused's
ability to entertain the requisite specific intent. There is no doubt
that accused had besn drinking but there is a conflict in the evidence
as to how drunk he was. A French civilian stated he was "very drunk"
and the waitress in the cafe stated he was-"dead drunk." On the other
hand the testimony of American solciers went no further than to
characterize him as "gay" or a "little high®™ with the additional remarks
by Beatty that his head was shaking from the effect of smoking "a Keefe."
On the other hand, a doctor who saw him from one-half to one hour after
the shooting testified that he was sober. Accused in an extra~judicial
statement denied that he had smoked marijuana that day and denied that
he had been drinking heavily, a denial which he explained in his unsworn
statement (where he claimed to have smoked 4 or 5 marijuana cigarettes
and drunk considerable cognac) by saying that he was afraid he would be

prosecuted for smoking marijuana. While this explanation has elements

of reasonableness, that is not to say that the court was required to be-
lieve all of it, or give it full weight. There was a conflict in the
evidence and it was for the trial court to resolve this conflict in the
first instance. Their decision is entitled to weight here. Ck 265441,
York, 43 BR 19. Considering the fact that accused was capable of ap-
preciating the fact that his comrdde was engaged in a dispute with de-
ceased, that he was able to pursue the latter and eventually kill him,
together with testimony of witnesses which falls far short of indicating:
that accused was in that soddsn condition where ability to know what one

~1s doing is lost, we cannot say that they erred in their decision. CM.

268694, Hamm, .44 BR 323; CM 269224, Wagoner, 45 BR 13; CM 274678, Ellis,
47 BR 271. For these reasons we think that the record is legally suffi-

cient to sustain the findings of guilty of the Specification of Charge I
and Charge I.

.5b. The Specification of Charge II. Accused herein is charged with
an assault with intent to do bodily harm on Bsatty. The evidence shows -
that the latter was shot as he attempted to run out of the cafe. The fact
that he felt a sting in his shoulder and exclaimsd ®I'm shot® as he at-
tempted to get out of the door sufficiently indicate that. His state-
ment was, of course, admissible as part of the res gestae (MCM, 1928,

par. 115b). . Similarly, there can be no doubt that accused fired the shot

that struck Beatty. The on]y question presented by the record as regards
this Specification is whether accused intended to inflict bodily harm on
Beatty. It seems cle ar that he did not. Beatty was his comrade and ac-
cused was endeavoring to assist him in his dispute with deceased. As

- indicated atove, however, accused was trying to kill Davis and the doctrine

of transferred intent applies. Where as here accused intendsd to assault
Davis and by mistake or accid~nt assaults Beatty, he is guilty of an
assault on the latter. MCM, 1328, par. 149; €M 252812, Scott, 34 BR 197.
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Accused’s ability to entertain the requisite specific intent was dis-
cussed above and need not be repeated again. The record is legally
sufficient to sustain the findings of guilty of this Specification.

6. The charge sheet shows that accused is 23 years and 7 months
of age and was inducted at Canp Beauregard, Louisiana, 20 October 1942,
with no prior service.

7. The court was legally constituted. No errors injuriously af-
fecting the substantial rights of the accused were committed during the
triel. In the opinion .of the Board of Review the record of trial is le-
gally sufficient to sustain the findings of guilty and the sentence and
to warrant confirmation thersof. A sentence of either death or life is
mandatory upon conviction of murder, in violation of Article of War G2.

@Afb@w\&r)f‘q— QGM"\ AN Judge Advocate.‘

%%‘“N , Judge Advocate.
C éé < a2 {:&MQ&A— Judge Advocate.
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SPJGN~CM 312266 1st Ind
Hq ASF, JAGO, Washington, D. Ce ;-
TO: Tl,xe‘ Secretary of War Mii 21 1946

1. Herewith transmitted for the action of the President are the
record of trial and the opinion of ths Board of Review in the case of
Private Henry Grayer (38314474), 176th Port Company, 525th Port Battalion,
Transportation Corps. N ,

' 2. I concur in the opinion of the Board of Review that the record

of trial is legally sufficient to support the findings of guilty and the
sentence and to warrant confirmation thereof. I recommend that.the sen~

tence be confirmed but, in view of all the circumstances, including accused's
drunkennsss, and the recommendation for clemency, I also recommend that it

be commuted to dishonorable discharge, forfeiture of all pay and allowances
due or to becoms due, and confinement at hard labor for twenty years. I :
further recommend that the United States Penitentiary, Lewisburg, Pennsylvania,
be designated as the place of confinement, and that the sentence as thus

modified be ordered executed.

-7 3. Consideration has been gifen to correspondence ﬁom the Honorable
Allen J. Ellender, United States Senate, and Mrs. Ora Ilee Scott, written
on behalf of the accused.

~ 4 Inclosed are a draft of a letter for your signature, transmitting
the record to the President for his action, and a form of Executive action

designed to carry into effect the foregoing recommendation, should such
action meet with approval, ‘ ‘ N ' :

. Nl‘\\ . ; v , '
- . v 7 ™) -
3 Incl- , THOMAS H. GREEN
1 - Record of trial ~ Major General v ‘
2 - Dft. of Itr. for . Thq Judge Advocate General

sig. Sec. of War
3 = Form of Executive
action

( G.C.M.VO.‘ 213, 8 July 1946),




WAR DEPARTMENT
Army Service Foroes .
In the Office of The Judge Advoocate Genereal - (55) )
Washington, D. C. o .

SPJGK = CM 312273

25 APR 1946
_UNITED STATES SEVENTH UNITED STATES ARMY
Trial by G.C.M., convened at
Heidelberg, Germany, 6 March 1946.
Dishonorable discharge end oconfine=-

ment for two and one~half years.
Diaciplinary Barracks.

R

Private First Class HARLAND
M. MASCARELLA (36920273),
700th Quartermaster Depot

Comp&ny.

Nt sl Nt st e Nt St Nt

. UOLDING by the BOARD OF REVIEW .-
MOYSE, KUDER and WINGO, Judge Advooates. . :

. 1. The record of triel in the ease of the soldier named above has been
examined by the Board of Review.

2. The accused was tried upon the following Charges and Specificationss
CHARGE Is Violation of the 94th Artiocle of War.
‘Specifiocation 13 (Finding of not guilty).

Specifiocation 2: In that Private First Class Harland M. Mascarella, -
700th Quartermaster Depot Company, did, at or near Ludwigsburg,
. Germany, on or about 2 January 1946 knowingly and wilfully mise
. . appropriate and apply to his own use approximately 72 dozen
© pair of socks of the walue of about $80.00, property of the
United States intended for the military use thereof.

' Specification 3: In that Private First Class Harland M. Mascarella,
*ss, did at or near Ludwigsburg, Germany, on or about 2 January
1946 knowingly and wilfully misappropriate end apply to his own
use boomforters of the value of about $14.00, property of the
United States intended for the military use thereof.

Specification 4: In that Private First Class Harland M. Mascarella,
sx¢, did at or near Stuttgart, Germany, on or about 4 January
1946 wrongfully sell to Wilhelm Schroeder and Jacob Kuba,
approximtely 72 dozen pair of socks of the value of sbout
$80.00, propsrty of the United States intended for the military
service thareot.

CHARGE IIs Yiolation of the 96th Artiolo of War.
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Specifications In that Private First Class Harland M. Mascarella, -
*+#, did at or mear Ludwigsburg, Germany, on or about 21
December 1945 knowingly and wilfully misappropriate and apply -
to his own use 4 packages of a value less than §20,00, property
of the Red Cross. '

He pleaded not guilty to Specifications 1, 2 and 4 of Charge I, and guilty
to the other Specifications of both Charges and to both Charges. He was
found not guilty of Specification 1 of Charge I’'and guilty of the other
Specifications of both Charges and of both Charges. No evidence of any
previous conviction was introduced. He was sentenced to be dishonorably
discharged the service, to forfeit all pay and allowances due or to become
due, and to be confined at hard labor for two and one-half years. The
reviewing authority approved the sentence end forwarded the record of’ trial
for action under Artlole of War 50%.

3. The Board of Review holds the record of trial legally sufficient to
support the findings of guilty of Specificetion 3 of Charge I and of Charge
I, and the Specification of Charge II and of Charge II; legally sufficient
to support only so much of the findings of guilty of Specification 2 of
Charge I as involve a finding of guilty of misappropriation, at the time
" and place alleged, of approximately 72 dozen pairs of socks of the valus of
about $80, property of the United States, in violation.of the 96th Articls
of War; and not legally sufficient to support the findings of guilty of
Specification 4 of Charge I. In view of this holding, discussion will be
limited to those portions of the record of trial considered legally 1nsuf-
ficient to support the findings.

' 4. Evidence of offenses alleged in Specifications 2 and 4 of Charge I.

On 2 January 1946 accused was "working *s# as a checker" and "guard"
at Warehouse No. 11, Ludwigsburg, Germany (R. 15,40,43). This warehouse was
"run by the Americen Govermment and what is kept there is Americen property,
olothing, blankets, oomforters, socks™ (R. 33). About 2330 hours, after:
prisoners of war working at the warehouse had left, acoused and a companion -
. "took a case of socks" from the warehouse and sold the socks two days later

to two German civilians in Stuttgart (R. 16), for 5000 marks (R. 17). The
socks were cotton, khaki-colored (R, 28). The case containing the soocks was
marked "72 doz socks Jugoslavia® (R. 20,28,30). The words "U.S. Government
Property” did not appesr on it (R. 20). Cases of socks in this warehouse
- had "markings on the box as to their being government property or to whom
they belong #** a box with the name 'Jugoslavia' on it might mean this was
Red Cross property from America to be issued to Jugoslaviu prisoners of war
for their help" (R. 34). It was duly stipulated that the value of the sooks
in question was $80.00 (Pros. Ex. 43 R. 38).

6. Speoification 2, Charge I. : o
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) A required element of proof of misappropriation of property in
violation of the 94th Article of War is "that such property belonged to the
United States and that it was furnished or intended for the military service
thereof, as alleged" (LCM, 1928, par. 150i, p. 185). The only competent
evidenoe of ownership by the United States adduced was that which showed

the socks were at the time of misappropriation in a warehouse "run by the
American Government." There was no marking on the case indicating that its
contents were United States Govermment property, although cases of socks in
this warehouse had "markings on the box indicating as to their being govern=
ment property or to whom they belong." The only marking on the case indicating
ownership was the word “Jugoslavia,“ which "might mean this was Red Cross
property from Arerica to be issued to Jugoslavia prisoners of war." The
fact that the sooks were cotton khaki did not warrant the court in inferring
that they were property of the United States furnished or intended for the
military service thereof, in view of the absence of the customary "U.S.
Govermment" marking on the case, and the presence thereon of the word
"Jugoslavia.”" Such an inference,derived from circumstantial evidence, would
be pure.conjecture, contrary to the facts -established, based not even upon

a mere probability, but at most upon a remote possibility.,

"Ciroumstential evidence creating a mere conjecture or a mere
probability of guilt is not sufficient. The guilt of an accused
must be founded upon evidence, which, under the rules of law, is .
deemed sufficient to exclude every ressonable hypothesis except that
of s defendant's guilt. The circumstences must not only be consis=
tent with guilt but inconsistent with innocence (16 C.J. 766,

CM 233766, Nicholl, CM 238435, Rideau)“ (cM 258020, Palomera,

37 BR 299.) :

'"The proof must be such as to exclude #&# any fair and rational hypothesis
except that of guilt" (MCM, 1928, par. 78, p. 63). Certainly the fair and
rational hypothesis that the merking on the case indicated that the socks
were property of the Red Cross intended for Jugoslev prisoners of war is .
not excluded by any of the evidence. The Board of Review is of the opinion
that there wes no evidence to prove beyond a reasonable doubt that the socks
were furnished or intended for the military service of the United States,
and that therefore the misappropristion thereof was not a violation of the
S4th Article of War,

The misappropriation proved by the evidence, however, constituted
a violation of the 96th Article of War. The socks were in the possession
of the United States at the, time they were misappropriated. Paragraph 1495!.
Manual for Courts=-Martial, 1928, states with respect to larcemy that

"here general ownership is in one person and possession in
another, a special owner, borrower, or hirer, it is optional %o
charge the ownership as in the real owner or in the person in
possession® (p. 173).
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This prinoiple is equally epplicable to miseppropriation. "#*s the word
'misappropriate!"” means "'to appropriate wrongly or misapply in use’,
especially 'wrongfully and for oneself' (Webster's New International Dic=-
tionary) *#* The gist of the offense of miseppropriation, and misepplica-
tion, is the application of the property to an unsuthorized and wrongful
purpose® (CM 243287, Poole, 27 BR 323, 326, III Bull JAG 236). A Specifica-
tion alleging that acoused "did #*# wrongfully take and use *** one Uni ted -
States ermy pistol #«# the property of the United States," laid under a
Charge of violation of the 96th Article of War, was held to have alleged
properly the offense of misappropriation (CM 239304, Stennis, 25 ER 126).
When the property misappropriated is property of the United States furnished
- or intended for the military service thereof, the offense is a violation of
Article of War 94. Vihen the property misappropriasted, whether the United
States is the general owner thereof or has only some qualified possessory inter=
est therein, is not furnished or intended for the military servicé of the
United States, the offense is not a violation of Article bf War. 54, but,
since such misappropriation is clearly to the prejudice of good order and
military discipline, proof thereof susteins a finding of guilty of a vio-
lation of Article of War 96 (see CM 228573, Shurtliff, 16 ER 2643 CM (NATO)

437, De_Jonge).
» Specification 4 of Charge I.

§

A required element in the proof of wrongful sale of property in
violation of the 94th Artiocle of Wer is "that auch property belonged to the
United States ™ (MCM,.1928, par, 160i, p. 185). Article of War 94 penalizes

_one "™who #%* gells *#x property of the United States.,® In the opinion of
the Board of Review, the words “property of the United States" must here

- be oonstrued to mean property to which the United States has title. The

. arime is wholly statutory, snd unknown at common law. It does not contain
the element of violation of possession present in larceny, embezzlement or

‘misapproprietion. Sales deal with title, end the prohibition in the astatute
is levelled agaiust unauthorized transfers of title to goods, an offense
separate and distinct from uneuthorized trensfers of the goods themselves,
A sale of property may be and frequently is exeocuted without eny change
whatsoever in the physioal status of the property sold. Since there was
no evidence that the United States had title to the socks sold by acoused,
there was fallure of proof of the wrongful sele of property of the United
States in violation of the 94th Article of War as alleged and.found.

. 6. For the reasons stated, the Board of Review holds the record of trial
legally sufficient to support only so much of the findings of guilty of Specie-
fication 2 of Charge I as involve a finding of gullty of misappropriation,
at the time and place alleged, of approximately 72 dozen pairs of socks of
the value of about §80, property of the United States, in violation of the
§6th Article of War, and not legally sufficient to support the findings of
guilty of Specification 4 of Charge I. The Board of Review holds the record
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" of trial legally sufficient to support the findings of guilty of Specifice-
tion 3 of Charge I and of Charge I, and the Specification of Charge II and
of Charge II, and the sentence.

W Judge Advooats

. Judge Advooate

£;a£ W, 24544. ?Q . s Judge Advooate
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SPJGK - CM 312273 ' lst Ind L
Hq ASF, JAGO, Washington 25, D..C,

TO: Commanding General, Seventh United States Army, APO 768, o/B Pos tmaster,
New York, New York.

\

. 1. 1In the case of Private First Class Harland M. Masocarella (36920273),

~ 700th Quarjermaster Depot Company, attention is invited to the foregoing

holding of the Board of Review that the record of triasl is legally suffioient
to support: only so much of the findings of guilty of Specification 2 of

- Charge I as involve a finding of guilty of misappropriation, at the time

and place alleged, of approximately 72 dozen pairs of socks of the value

of about §80, property of the United States, in violation of the 96th
Article of War; not legally sufficient .to support the findings of guilty

of Specification 4 of Charge I3 and legally suffioient to support the
findings of guilty of Specification 3 of Charge I and of Charge I, and

the Specification of Charge II and of Charge II, and the sentence, whioh
holding is hereby approved. Upon disapproval of the findings in acocordance:

with this holding you will have autnority to order the executiorn of the

sentence.

+ 2., When copies of the published order in this case are forwardod to
this office they should be accampanied by the foregoing holding and this
indorsement. For convenience of reference and to facilitate attaching
copies of .the published order to the record in this case, please place

- the file number of the record in “rackets at the end of the published
. order, as followss

(cM 312273).

1 Inecl v
Record of trial

/;1/<>nel, JAGD

Acting The Judge Advocatg General

¥
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In the Office of The Judge Advocals (sensoral
Washington 24, D, C.

NG Vo 1045
JACQ - C¥ 31227 ToBh
CNITED STATE ) THIED DIIFANTEY DIVISION
Trial by G.C.l., converned at
Bad Wildungen, Germany, 13
February 1946. Dishonorable
discharze and confinement for
life. Penitentiary.

Ve

Private ROY C. TAYLCR
(32484551), 3420th Quarter-
master Truck Company.

HOLDING by the BOARD OF REVIEW
DICKSON, OLIVER and McDONMELL, Judge Advocates

1. The Board of Review has examined the record of trial in the case
of the soldier named above and submits this, its holding, to The Judge
Advocate General. .

2, The accused was tried upon the following Charge and Specifica-
tion: .

CHARGE: Violation of the 92nd Article of Var.

Specification: In that Private Roy C. Taylor, 3420th Quarter-
master Truck Company, then a member cf the 3687th Quarter—
master Truck Company, did, at Friedensdorf, Gemmany on or
about 12 October 1945 forcibly and feloniously, against her
will, have carnal knowledge of Gerda Bamberger, a femals
under sixteen years of age.

Accused pleaded not guilty to and was found guilty of the Specification
and the Charge. No evidence of previous convictions was introduced. Ac—
cused was sentenced to be dishonorably discharged the service, to forfeit
all pay and allowances due or to become due, and to be confined at hard
labor, at such place as the reviewing authority may direct, for the term
of his natural life. The reviewing authority approved the sentence, desig=-
nated the United States Penitentiary at Lewisburg, Pennsylvania, or else-
where as the Secrstary of War may direct, as the place of confinement, and
forwarded the record of trial for action pursuant to Article of War 50%.

, 3. Evidence for the Prosecution, Gerda Bamberger, the alleged
victim, testified as follows: She lives in Dautphe. She was fifteen years
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old at the time of trial, having been born on 8 January 1931. She went
to Friedensdorf at about 5:30 on 12 October 1945 (R 6). While return-
ing from Friedensdorf, at about 6:15 P.M., she heard a voice behind hér
say "VWhers are you going" (R 6, 7). An American soldier came up to her,
as she walked along the sireet, asked her where she was going, was told
she was going home, and he told her he was coming along. He repeatedly
tried to put his hands around her, and she as often pushed him aside be-
cause she didn't like this and told him to go home, He kept on asking if
he could come along with her, "but I told him no%, He then halted, and
she "kept on going and didn't see him for quite a while"., It was getting
darke She took a path leading behind a factory and in the direction of
the main street that goes into Dautphe, She heard someone coughing be-
hind her %and I turned around and saw him again", About ten minutes
elapsed since she had last seen him (R 12). She started to run in ‘order
to get on the main rocad, but he caught her by the dress and held her. Hae
showed her some small packages "chocolate and something else", and told
her he would give her the chocolate if she would go with him, "but I told
him that I didn't want those things, and that he should let me go because
I wanted to go home", She then noticed a jeep pass along the highwey and
"made an attempt to get close to this jJeep". "At that time he picked her up,
pushed her head against him so that she could hardly breathe, and started
to malk off with her. She tried to push him away, he tried to kiss her, she
t0ld him if hewuldn't let her go she would report this to an American
officer, Mand because of this he hit me™ on the side of the head and in the
eye with his fist, "Then I fell and I am not sure exactly what happened,
but when I came to he was kneeling on me and he had a knife in his hand
(R 7)s Recalled by the court, she testified that he also hit her in the
mouth, that she was unconscious for a short time, and that when she awoke
"he was kneeling on my breast and had one hand on my neck and the other
hand held a knife" (R 50)., She pleaded with him to let her go but he just
laughed., 5She tried to get hold of his knife and throw it away, and he
Junped up and she "started on the way again", He caught her again "and
knocked me domn, and I am not sure of all the things he did or said to
me. Now I am not sure of all the things he did to me" (R 7, 8). When re~
called by the court, she said "I begged him to let me go but he just
laugheds I tried to throw away the knife and he got up., I started to ery
but he got hold of my neck and started to squeeze it tightly. eee.e Then
he knocked me down again and after that I don't know anything" (R 50).
When she came to she "noticed that he had undressed me"; the only articles
of clothing off being "Jjust my pants" (R 8, 45). - The pants were "laying
-next to me". She had them on when she met accused, and did not take them
off at any time (R 45), and she had them on before he knocked her down the
last time (R 50). She did not notice anything else unusual (R 12). She
~was not soiled in any way except her face. The accused was no longer there
and she didn't see him again that night, She does not know how long she
was unconscious at that time (R 13). She then dressed and went home (R 8).
Then she got hame she found in her pocket "the three littls packages that
the soldier showed me before" (R 8), She told her father that the soldier
had given her the chocolate and "I ate it later on the same day" (R 11)s .
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Testifying when recalled by the court, she said that accused mentiersd
giving her chocolate that night, but she said no (R 43), that she did not
imow how the food or candy got into her pocket (R 46, 47), that she did
rot ask him for-the rations which he had in his pocket (R 46, 47), and
that the articles which ghe found in her coat pocket when she got home
consisted of three small cellophane-wrapped packages which she believed
contained coffee, four cigarettes, and a candy bar and cockies in each,
package (R 47). She told her mother and father what happened to her

(R 8); "I told the whole incident exactly how it happened®, "The same as
I told here before® (R 48). Prior to the day in question, she had seen
this soldier quite a few times, "I think sbout four times", One time he
- gave her chocolate. "A few times he was in the yard of the woman” where I
was employed, and he always came up to me to ask me for my name, and I
told him to shut up, 'I don't ask you what your name is', So he t0ld me
his name was Tito" (R 9). On none of the four previous times was she
ever entirely alone with the soldier and never went any place with him
(R 12). On examination when recalled by the court she testified she had
.seen accused three times previously and that he only gave her chocolate
"this one day when he met me in the yard" (R 43); that she did not on the
night in question invite the accused to come to see her thes next evening
or the next day, and that she knows that he did come to her house ths
riext evening (R 43).

During her initial appearance upon the witness stand she was asked.
no question, either in direct examination or cross—-examination or by the
court, regarding an act of coltus at the time in question or at any other
time, and she made no mention of any such occurrence. As shown abova,
sha testified that when she regained consciousness the second time she 'did
not notice anything unusual except that she had been undressed (that is,
her pants were off), and that she was not soiled in any way eXcept her
face (R 12, 13). Vhen recalled by the court her testimony with respect to
in*barcoursa was as follows (R 43~49) s

E__xag&tion by the Court

Q. Have you ever had sexual intercourse with the accused?

WA, Noo"

o * . # a "

#Q, On this evening in guestion did you have any intentions
' of having sexual intercourse with the accused?

"Ao No. " N

. * ¥* *
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“Q.

llA‘

NQ.

LYW

ﬂQ.

-IIA..

Q.
"Ae

Q.
nA,
"3,
"o

"G
"A,

- "Q.

"A.
"Ae

"Q.

1" e

"Qe
"A,

Did the accused say anything to you about sexual inter—
ourse?
He told me one time that I was afraid of a baby".

3* ¥* * ¥*

‘Do you lmow youi- father was just here in this court? ZS-ee

tastimony of father wherein he asked that accused be
pardoned if he admits. the accusationJ
Yes.

Do you know what he was going to say?
Yeos.

How do you feel about that?
It does make some difference to me, You must remember
that this is my honor, ’

Did you ask your father to make that statement?
Noe

Are you worried about your honor or in seeing this man
punished?

I don't want that his punishment ba too hards If he doss
adnit it, I wish that his punishment be light since there
are so many similar cases,

What do you wish him to admit., You stated that he had no
sexual intercourse with you? ’
That he admits that L am telling the truth.

You stated a few minutes ago that the two of you did not
have sexual intercourse, is that correct?
Noe

¥hat did you say? 7

Interpreter: I don't believe she got my question.
IM: Ask her the question again,

(By court). Did you state a few minutes ago that you and
the accused did not have sexual intercourses together?
Yes,

Did you have intercourse together?
Noe



ﬂQ.
"A,

||Q. .

“A.

IIQ.
"A,
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What do you wish him to admit?
That he adnits that I am telling the truth a.nd that he is
sorry for what happensd,

Did the two of you commence to have sexual intercéurse
together?
Noe )

Do you understand mat sexual intercourse is?

" Yes.

You are sure you understand?
Yes,

This morning you testified that you were unconscious ard
you did not know what happened while you were unconscious,
is that true?

Yase

Is it true then that you could have had sexual intercourse
while you were unconscious?
I don't knowe

What is it that you want the accused to tell the truth about?
That he admits that I am telling the truth, and that he
admits that he hit me. ,

That he admits you are telling the truth about what, in addi-
tion that he hit you?

That he admits that I am telling the truth about this incie
dant.

*. * * #*
When you awoke and found that your pants had been taken off,
was there any evidence that you might have had sexual inter-

course while you were unconscious?
Nos ' . ) . - .

Did any part of your i:ocurvhurt you or pain you other than

_ your head?

NO.“
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ﬂQ.

"A.

"Q.
"Ae

IIQ.
"A,

. uQ.

"A.

v,

"A.

. ”Qo

"A,

"Q,
"A.

Q.
"A.

Q.
"A.
nq.
"A,

HQ.
"A.

Lot me ask one question again., Did you, on the night in
question, start to have sexual intercourse with the accused?
By tstart', I mean that you actually placed yourself ¢én the
ground in a position to have sexual intercourse?

No."

o» * * *

Did you ever have sexual mtorcourae with arvone?
No. ‘

Were you examined by a doctor?
Ies.

-

Why were you examined by a doctor?
Bacause theres was a possibility that the American soldier.

had sexual intercourse with me, I didn't know while I was
unconscious what he had done to me.

What did the doctor tell you?
He didn't tell me anything".

* ' * »* »

Are you sure that you have never had aexual :Lntercouru with

anyone?

Yes,.

Do you think you would know if you had had?
Tes. ,

- Even if it happenad while you were unconscious?
Noe

Have you ever agreed, ever williﬂg]y agi-eod to have sexual

intercourse sven though it was never completed?

No,."

* ' i ) g * ..

Do you think your honor has been harmed?
Yea.

In what way and wm'? .
It is not a sma.ll thing when one is attaclocd by a colored
- man, .
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Q. Were you attacked by a colored man?
*A., He hit me,

"Q. Did that hurt your honor?
"4, (No answer),

"Q. Did that bkurt your honor?
"A, TYes" (R 43-49).

Jacob Bamberger, father of Gerda, was at home on the evening of 12 October
1945 when his daughter came in about 7:30. She is fifteen years old, having
been born on 8 January 1931 (R 14)e ".... my daughter came in all dirty,
and her face was dirty. ©She fell into a chair and I looked at her and her
face was all dirty and there was blood on her mouth" (R 14). Ha asked her
what happened and made a bandage for her eye, "I told my wife to pack her
and my wife took her clothes to see if anything could be found, and I told
my wife to ask her if she had any pains", The wife did all that (R 18).

The next moming he went to Dr. Brandt (R 14, 15), "because my daughter came
home in this condition and she told me that when she regained consciousnsess
that she was undressed", and "because she was wounded in the head and eye
and lips" (R 17). The doctor came Saturday evening, the 13th (R 15). The
father told the doctor "what had happened" and "to examine her to see if

ste had had sexual intercourse" (R 17). The reason he did not get a doctor
the night the daughter came home was because "tnere was too much excite- ;
ment and it took quite sometime until my daughter had finally gone to bed",
and his wife couldntt have taken care of the daughter while he went for the
doctor == "You must understand how excited women get and she was not in a
condition to do anything by herself" (R 15). A Mr, Spann ard his wife also
lived in the house with the Bambergers and s, Spann was there on that
occasion (R 16). The father doesn't know how much chocolate his daughter
came home with that night, but "She had a hand bag and on top there were a
few things, a candy bar, some cookies and I believe four cigarettes" (R 16).
On the following evening, about 7:00 or 7330 o'clock, a soldier came to

the house, with a Gemman boy "who showed him our house"; "He wanted the
little girl to deliver a package®™. This was before the doctor arrived

(R 16, 17). The father does not know the soldier alleged by his daughter
to have attacked her, and did not know who the soldier was who came to

. the house the following evening —- "I. only saw his shadows It was dark"
(R 16). He did not talk to the latter soldier — "It was dark and he was
standing in the door and I couldn't recognize him. I only saw his

shadow" (R 42). Later recalled at his own request, having told the trial
judge advocate that "he had a few words he would like to say Yo this court®,
‘this father further testified (R 41, 42)3

-
A}




(68)

"Q. Mr. Bamberger, you asked me to allow you to make a

statement to the court regarding this case. Do you -
: wish to make that statement at this time? ‘
"A. Yes.

"Q. Will you make that statement to the court?
#A., If the accused admits this accusation, then I ask that
he be pardoned.,"
%* T % * #

Examination by the Court

Q. VWhy do you make that statement?
" #A, Bacause I bslieve in God and I think that the accused
 happens to be just the unlucky one who was caught, and
that there were other cases where paople did not get

caughte

nQ, Did the other cases to which you refer concern your own
daughter?

¥A. No".

Doctor Bra.ndt testified that he examined Gerda Bamberger at her home s he
believes on the night of 13 October 1945 (R 18, 19).

"Q, What were the results of that examination? '
"A, She had a wound. Her face was swollen and she had a wound
at her private parts and on her breast and neck.

"d. Did you examine the girl in zeg,ard to determining whether
. she had had intercourse or not?.
YA. Yes,

Q. And what did you determine? .
. "A. I believe that I had found a wound. -The entrance to her
- private parts was big enough for two fingers, whereas the
entrance on the virgin would be only big enough for one
finger. On the bottom side was a small cut. This was in
the evening s0 I ordered her to come to my office in day-
light the next day, and I believe this was the 1l4th that
she came to my office,

"Q. Did you examine her again that day?
"A., Yes; this was the last time I made an examination. To
make sure I sent her to the hospital in Marburg, '
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Did you examine her hymen?
Yes; there was a wound,

What were the results of that examination?

There was a small cut in the back part of the hymen, but
it was not bloody and some tims Lad passed since the inci-
dent. . |

Are you of the opinion that she had been penegtrated?
Yeos. ’

How recently before the examination?
That I can't say. '

Was it a matter of hours? .
One or two days, perhaps, because I didn't notice any

You also examined the wounds about her head, is that cor-
rect? ‘
Yes.

How seriocus wers they? - :
They were not too bad, Her face was swollen on the left
sidee ' . .

In your opinion as a doctor were these injuries about the
head and neck sufficient to cause unconsciousness?

Yes, I believe sos It could be, but I can't say with cer=
tainty" (R 19, 20).

8= ion

Doctor, you state that the entrance was large enough to
admit two fingers, and that the nomal virgin will admit
only one finger., Is this a nomal person, Gerda Bamberger?

Yes, o

Would one intercourse enlarge the opening to the size of two
fingers, or would it take more than one
Yes, . :
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s

"Qd. Permanently?
WA, As it heals it will get smaller but not small enough as
it was befors.

"Q. In your opinion 1s this the first time this woman had
ever had intercourse?
"A., Yes, I believe so" (R 20-21),

No axa.mination was made for sperm cells in the vagina (R 21).

The investigating officerAtestified that investigation of the charges
had been started by another officer who went home on rotation before the
investigation was completed; that he was then appointed; that he pre~

- gsented to the witnesses the statements previously made to the former in~
vestigating officer; that the witnesses reaffirmed their prior gtatements,
except accused; that accused said his, former statement was not correct
and, after full explanation of his rights, made, signed and swore to another
statement and later an addition thereto. Befors accused's written state-
ments to the investigating officer were introduced the following question was
" asked the investigating officer by the trial judge advocate:

19, Tell the court. in your own words what Private Taylor told
you that day,.
"A, TWell, Taylor told me that he was standing near a guard post

in the company and he saw this girl, and he asked if he could
walk her home, and she said yes, He was walking her home on
the road that went to Dautphe, Germary, He asked her if she
would have intercourse with him, She said no, there were too
many people on the road. She asked him if he would come up to
see her the next night, I believe, and he said no, 'Not unless
you give me a little bit of loving.! Then they entered a
short cut path that led to Dautphe, and he stopped in prepara-
tion to having intercourse with her. He turned around and
took his pants down, and when he turned around she was laying
on the ground with her pants off, He said he started in and

~ she seemed to have got scared or something, and wanted him to
quit, so he stood her up and shook her and took her on up :
into the company area and left her off near a beer garden, He
said he went back a few days later to see her again. Marie
. 18 the name he used to identify her. He was going to take
some chocolate to her. He went to her house and told her that
== or he ns told that the daugh'oer was sick and he would have
to go away."

" The written statements were identified by the witneas s “and were admitted
as Exhibit 4 (R 22~29). In those statements, both made on 19 November 1945,
the gccused said: ‘
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".see I saw this girl, Gerda Bamberger for the first time about
4 weeks ago, she told me her name ‘was Mairie. I have been out
3 or 4 times with this girl.

"0n Friday evening, 12 October 1945 about 5 o'clock., I saw
and talk to this girl close to guard post No. 2, for five (5)
minutes, I then walked towards Dautphe, Germany with this girl
on the main road and asked her if I could have intercourse with
her, She said no because there were too many people walking on
the road and they would see us. I asked her if she couldn't stay
there until it got a little darker. She asked me if I was coming
to see her the next day and I told her I wasn't coming unless she
stayed with me till it got darker and give me a little loving., At
this time we were about 150 yds off the road on a little short cut
path that leads to Dautphe. We stayed here for about two hours and
about 7 o'clock walked up the path and on the main road up near the
beer garden, and she asked me if I was coming to see her and bring
her some chocolate the next day. I finally told her yes I would come
and I would be there about 8 o'clock after I finished my work.

"fhile back in the short cut path before 7 otclock I laid my
combat jacket on the ground in preparation to having intercourss
with the girl., I turned around for a minute and let my pants down
and when I turned around again she was laying on the jacket and
without any pants on waiting for me. She didn't protest when I
started in but after awhile she became scared or frightened and
I shook_her, stood her up and took her up the path, toc the main
road close to the beer garden.

' "I didn't see her taking off or putting on any pants and I
did not strike or hit her except the shaking I gave her when I
"started to walk her home. I never hit her in the head.

"The next evening October 13, 1945 at about 7:30 I went to
the place that I thought was her home but the civilians told me
she works there. This evening October 13, 1945 I got a little boy
at this place where she worked to take me to her house., I met her
father, he was talking to me through a little window that was close
to the ground and he said Mairie, as I called her, had been sick
for three days. I asked him if I could bring some chocolate to
Mairie who was in bed becauss I had promised it to her. 4And he
said no, I should go away., I said goocd-night and went home. eee

. "When I laid my Jacket on the ground in preparation for
intercourse, I laid about 2% K rations that I had Previously told
her she could have, beside the jacket., When she got up from ths
ground she took the K rations and still had them when I left her,

11




"On October 13, 1945 after I had returned from talking
with the girls father, I told my room-mate a fellow we called
Dude that I had gone to my chicks house and the old man had
seemed mad about something and had shouted Go Away, Go Away, at
MBe oo™ ; . ¢

4e Evidence for the Defensge. Elizabeth Heck testified that the ac-
cused came to her yard on two occasions to visit Gerda. The first time
was "Tuesday of the same week this incident occurred™. She also saw him on
"Friday and then again on Saturday evening"., On Saturday evening "He asked
for the little girl®. "I told him that she was at home sick"™, and "he went
.to see the girl, and a little boy, about 13 or 14 years, he went with him".
Accused never, in the witness' presence, valled Gerda by her first name;
"We told him her name was Maria", and when he came on Saturday evening the
witness sent him to "iaria's" house. The witness only saw them together on
Tuesday, and "He continually attempted to put his arm around her®™, and left
after a 1ittle while (R 29~30). The witness never saw "these two" together
when the girl acted friendly toward the accused, never saw them go off to=
gether alons, and the girl never showed her any gifts or food the accused had
given her (R 31). _

Being fully advised of his rights as a witness, the accused elected to
be sworn and testified in his own behalf substantially as follows: He had
seen Gerda Bambargsr on several occasims prior to 12 October (R 32), "about
five or six times that I can remember" (R 33). The first time she asked
him-for chocolate and he gave her some. He asked her how old she was and
"she sald eighteen years of age". oShe asked him whether he had a girl in -
Friedensdorf and he explained that he did not. After some further conversa-
tion he réturned to his work in the kitchen. On the Friday here in question
he did not have an appointment to meet the girl, but as he was going from the
mess hall to his quarters he saw her standing in the intersection in front
.of his quarters. The preceding Friday he had asked her to have intercourse
with him, and she had said to wait until Sunday when she wouldn't be work- -
ing (R 34). She did not meet him on Sunday (R 34, 35).

"Q. TVhat took place when you met her on Friday afternoon? .

"4, V¥hen I met her on Friday afternoon, when I gets to her,
she reaches out to shake hands and I shake hands with her
and speaks to her, She asked me was I working and I told
her no, She asked me why I hadn't been over to her home
and I began to tell her about the lie she told me Sunday,
She was telling me that when she told me that she didn't
know she was going away that Sunday., She went some place
with some of her people,

"Q. After that where did you and Gerda Bamberger go?
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Well, sir, when she got ready to go she asked me was I
going with her, and I told her yes, We walked on up the
highway and the guard post is pretty close from where I
met her, I passed this guard post No. 2, I think it was
and there was a bunch of soldiers standing around, and
some of them hollered. We kept walking up ths road, T
am not good at distances, but I can look at something and
maybe I can tell, About as far as that tree is at the
bottom over there (indicating). It was a little farther
than that. I don't know how many yards it was befors we
stopped, and she began to 1ell me she was thinking I :
have another girl because I hadn't been up, I was telling
her I didn't have any other girl, and didn't want no other
girl, and I didn't like nobody but her, just talking about
stuff like thate. We stoppsd there and talked for about a
half an hour. :

At any time during that time did you speak to her about hav-
ing intercourse with her?
YGS.
What did she sa.y?
Not at that time, but we stopped there on the highway I
guess maybe it was ten or fifteen paces below this little
path that runs off to this field. We were standing there
talking, We talked there about a half hour until she saw
two or three civilian men coming up the road, and she looked
at them and said, 'Coms, civilian men no good. We goes on
across off the path that runs across this field, and I asked
her to have intercourse with me, She said,:'No, too many -
people is looking.*t I asked her why she couldn't stay until
it got dark, ' and I have a lot of stuff I will give you,'
She asked me what I would give her, I had a whole K ration and
I had three whole ones, but the rest of them was broke domn
into small sections so they could gst into my pockets. I
knew I had three if not better than that, I told her I had a
lot of stuff I would give her and she asked me was I coming
to see her, was I coming the next day. I told her no, 'you
stay here half an hour wuntil dark and give me a little loving
or I no come tomorrow, I am finished with you.' That was in
this field, We staps over about four or five paces off to the
right of this little path where we were standing on, and we
talked until about 7:00 that night; or close to that. She
pestered me about different things, different little things,
like did I have any sisters, and I was telling her, yes, I had
sisters, that I had four sisters, She asked m did my sisters
do much work, and I told her no, my sisters didn't do much
work, Just a little work around the house; just telling her
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things like that. We talked there until about closs to
7:00, I asked her was she still scared of the people look=-
ing, and she said she wasn't scared of the peopls looking.
I said to her, 'Come and give us loving.! ©She said yes.
I steps up and takes this whole K ration out of my pocket
and I had two up here. The whole one up here and the rest
of it was broke domn. I took the whole ocne and three or

more of the little half packages. But enyway it is the same
equipment that K rations came in, I think it is ten-in-one,
I steps over and lays the K rations down, stepped off two or
three paces and laid these X rations dom on the ground, I

. pulls my combat jacket off and lays it down, and I turns
back around to let my pants down., The girl goes on dowmn and
gets on the jacket, turns back around to her and she was lay-
ing on the Jacket &ll ready. I was maybe three or four
minutés at the longest before she did what she wanted to do,
She told me to go away. ~The first time she told me I didn't
really think she meant it., I thought she was threatening me

. 1like some persons do, She told me to go away. So the next
time she told me, she gave me & little push and said, 'Go
away,' - I knew she meant it then. I stopped and asked her
did she think she had finished, and I hadn't finished. She
Just told me, 'Go away', and pushed me again. I takes up her
hand with my left hand, and before I even got it up like this,
I said, 'Get the devil up and let's go.' I gets up and turned
around and puts my pants back upon me, and picked my Jacket up
that she was laying on. She patted me and asked me what I ==
was I mad, At the time I didn't say anything to her., I Just
reached domn and got my Jacket and put it on. I goes on up the
path with her, out to the highway, on up to a road that leads
off to the beer garden near her houss, right on around to her
house., She asked me -~ I said to her, 'I must go to sleeps?
She asked me was I coming back the next day to see har. I
told her no. She asked me again and I told her no. The next
day was a Saturday, and that was my busiest day, I finally
told her, 'Why you no come,! -Or she said to me, 'You mad at
me.?' I finally told her —- she sald, 'Please come tomorrow
and bring me some chocolate,' I finally told her, 'Okay, I

. will come.!' Well, I comes on into my quarters, and the next
night I went back. :

."Q. Taylor, at any time wp to the time she left had you ever beaten
this girl at all? - .
"A. None whatsoever, sir, I Jerked her hand a little bit, She
' had made me mad, but that is all I ever did to her,

"Qs Then you began to have intercourse with her did she object in

any way? t
"A, Not a bit, sir.
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Qe The next night, which was Saturday night, did you go back
* to Frau Heck's house and ask for her? .
"A. I went to this house where she worked at. I did just what
: I had promised her I was going to do, She told me to come
back the next night and bring her some chocolate,

Q. TVhen you got to Frau Heck's house was she there? Was Gerda
Bamberger there where she worked?
"A, Not at this house where she worked, no.

#Q. Did you go to Gerda Bamberger's house from Frau Heck's house?
"A., Yes, sir. .

Q. Did a.nybody go wii.h you?
"A, A little boy went with me.

'nQ, When you got over to Gerda Bamberger's house what happened?

WA, The little boy ran up on the porch and knocked an the door,.

He knocked one or two times and said, 'There is nobody there.!
I goes on ths porch and knocks myself and hollered in, 'Its .
Taylore! So finally an old man hollered around at the back
of the stairs and said, 'Hey.' I walked around to the back.
I said, 'Good night,* to the old man, He said, 'Good night.!
I asked him where was his daughter. He said she had been in
bed sick for three dayse So I knew he was lying, I said to -

.~ him, 'One, two, three days?* He said yes, she has been in
bed, tkrank! for three daya. , _

'nQ, Did he let you in the house?
‘"A. No’ Siro

"Q. What did you do when he wouldn't let you in the house?
"A, Nothing, sir, I said to him that the girl said to bring
- her some chocolate, and I have it with me, 'Can I come in
by the bed and give it to her?! He said, 'No, go away,'

"Qe. That time of the day was. this? :
"A. That was at night, sir, After 7.00, I know. At least I
' th.glnk it was. Mﬂm 8300, sir. '

#* * * _ *

- "Q. The previous night, the night that you had intercourse E
with Gerda Bamberger, what time did you leave her on the

: "road that led to the beer hall? o

"A, About 7:00, sir."

o * * *

-
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' "Q,
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"CROSS=EXAMINATION

Questions by prosecution:

Taylor, was it light or dusk or dark at the time that you
actually had intercourse with this girl?
Sir, it was dark as it was going to get when I started

: having intercourse with the girl,

As dark as night?

Yes, sir, it was as dark as it was going to get at the time.
The moon wasn't too bright, but it wasn't dark. You know
what I mean, it was as dark as it was going to gste

Could you see what was going on pretty mwell? v

"What do. you mean, what was going on?

Could you see her laying there and ses everyth:mg else that
went on? .

You could see her from a close distance. After I turned
around you could ‘see her,

After you turned around you said that she was 'ready for
me.! That do you mean by that? :

She was laying on my jacket with her pants off. I guess she
had put her pants under her,.

Did you see her pants at all%
No, sire

You never saw them all night?

-No, sir,

Don't know what they look 1like?
I don't know whether she had on pants or not., sir.

Did she take them off or didn't she have any?
1 don't know, sir,

You admit having intercourse with her, though, is that right?
I started to have intercourse but she wouldn't let me finish,

When did you take the rations out of your pocket?
I took them, all but two, out of my pockets. All but the two
, 1ittle sections I had in my pockets, and after we got up,
" going up the path, she patted me on the pockets and asked ms
what was there. I gave her the other two, Vhen she left me
she had all the rations,

16
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"Qe I mean the first ones that you took out of your pockste
What did you do with them?

"A, I laid part of them in my combat jacket, and I took them
and laid them where I nad my combat acket.

"Q. Did you see her pick them up?
#A, Yes, sir, she got the rations, .

. Did you see her pick them up?

"A, I didn't see her when she picked them up, but I saw her
when she had the rations. 5She was standing there with the
rations when I walked off ready to go, asking me was I~
mad, .

®Q. Did you see her get dressed after she finished — aftér you
~ - finished?

"A. No, sir, I didnt't =zee her get dresseds When I walked back
. up she was all dressed," :

* #* % *
PEXAMINATION BY THE COURT
% ¥* * ™

"Q. Had you ever had in'aercourse with this girl before?
A, No, sir" (R 35-4.1).

5+ The Speciﬁ.cation alleges that the accused did ",,. forcibly and
feloniously, against her will, have carnal knowledge of Gerda Bamberger, -
a female under sixteen years of age®. The first question confronting us
is whether this language appropriately alleges the crime of common-law rape,
or the crime of statutory rape, or Loth; that is, the effect, if any, of
the averment that the prosecutrix was under the federal statutory age of
consent, The Supreme Court of the United States considered substantially
‘the same question in In re Lane, 135 U.S. 443. In that case the indictment
was so framed as to pemit it to be construed as charging the common law
offense of rape, or the statutory offense of carnally and unlawfully know-
ing a female under sixteen years of age. It alleged that: "Charles Lane
ssse ON or about tha 4th day of July sees with force of arms in and upon
one Frances M, Skeed, a female under the age of sixteen years, then and
there being, violently and feloniously did make an assault, and her, the
said Frances M, Skeed, then and there, forcibly and against her will,
feloniously did ravish and carnally know, e.ee”. The trial court :Lnatructed
the Jury that the allegation respecting the will of the woman might be re-
Jected as surplusage, and the rest of the indictment be good under the
gama.l l:nmowledge statute. Denying a writ of habeas corpus, the Supreme

ourt salds: . ,
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"It is next objected that the indictment is bad, inasmuch
as it contains the double charge of a rape at common law and of
the statutory offense under the act of February 9, 1889; and it
is quite obvious that both these offenses can be made out from ~
the language of the indictment, which is in a single count. The
allegation that the offense was by violence and against the will.
of the woman, with the other allegations in the indictment, de-
scribe the offense of raps. The allegation that the defendant
had carnal knowledge of a female under sixteen years of age \
makas out the offence under the statute of 18839, But the view of
the court was, that the allegation that the carnal knowledge
was against the will of the woman may be rejected as surplusage,
and the rest of the indictment be good under the statute referred
to. 4nd, as the court instructed the jury in accordance with
that view of the subject; and as the jury found the prisoner-
guilty not of the crime of rape but of the smaller crime of
carnal knowledge of & female under sixteen years of age, the
action of the court on that subject was probably correct. A4t all
events, the court had Jurisdiction of the prisoner, and it had-
Jurisdiction both of the offence of rape and of carnal knowledga

‘of a female under sixteen years of age. - It was its duty to decide

whether there was a sufficient indictment to subject the party to
trial for either or for both of these offences. As no motion

was made to compel the prosecuting attorney to elect on which of
the charges he would try the prisoner, we think that there was no

error in its ruling on the subjectt,.

In CM 209548, Jones, 9 BR 77, the Specification of Charge I alleged

_that the accused fdid ¢e.s with intent to commit a felony, viz., rape,
comuit an assault on Martha Rice Barnum, a female child of about 14 years
of age, by willfully and feloniously holding her, putting his hand under

her clothing, getting on top of her, and attempting to insert his male
organ into her female organ", . , ~

The Board of Review said?

"3ut more than an assault with intent to commit common-
law rape is alleged and found, The specification charges that
the victim of the assault was a female child about fourteen years
of age, and alleges specific acts amounting to an attempt to have

"intercourse with her. Thus, there are allegations of an of fense

consisting of acts which, in view of the aga of the female, were
the equivalent of an assault with intent to commit so=called

" statutory rape, the offense denounced by section 289 of the Federal

Penal Code (U.S,C. 18:458) and section 808 of the Code of the
District of Columbia (D.C.C. 6232), in which neither force no
consent is an essential element, - :

#* *® *
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"Inasmuch as the Specification, Charge I, alleged, as ine
" dicated above, two distinct offenses arising from ths same
transaction, it was, possibly, subject to an objection of du-
plicity. Par. 29b, l.C.Me No objection on this ground was made,

. #* o 3#
"Under the clrcumstances, and in the light of the wording
of the specification, accused could not have been misled as to
the offenses intended to be charged, and the defect in the :

specification was not, therefora , fatal®, (Citing In re Lane,
. supra).

Rape may be committed on a female of any age (Par, ll.8b MCM 1928)
It is settled law, moreover, that mere surplusage in an indictment will
be ignored if all the essential facts are charged (52 C.J. 1043). The
rule with respect to averment of age in an indictment charging rape 1is
set forth in 52 C.J. 1041, as follows:

"When, in an indiétment or information for rape, or
assault with intent to rape, force or want of consent isa
.alleged, it is not necessary to allege the age of the female,
or that she was over the age of consent, or under the age of
consent, and if the female's age is alleged in such cases the

. averment may be disregarded as surplusage"..

- The Board of Review is therefore of opinion, based upon the foregoing
authorities, that the duplicliy of alleging more than one offense in a
single specification, while not to be condoned or approved (Winthrop's
‘Military Law & Pracedents, Reprint 1920, pp. 143, 144), was not a fatal
error in the absence of objection specifically &directed against that im-
-perfection, and that in such circumstances the averment that the prosecu=~

" trix was under sixteen years of age may be disregarded as surplusage.

6. We now consider the evidence. It has been set out in detail, be-
cause this is an umusual case. Rape 1s the unlawful carnal knowledge of
a woman by force and without her consent. Any penetration, however slight,
of a womant's genitals is sufficient carnal knowledge, whether emission
oceurs or not (Par, 148b, MCM, 1928). In the instant case the decision
as to accused's guilt or innocence of the crime of rape rests upon ths sole
question of whether the evidence proves a sexual penstration. Exhaustive
research has disclosed no case, either in military or civil juris-
prudance, wherein the evidence was :!.n all respects comparable or similar

the case under examination. -

The testimony of the prosecutrix demonstrates besyond all doubt, by

her choice of words and grammatical construction and evident knowledge
concerning the intimate relationships of men and women, that she ic
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vnusually intelligent and well versed for a girl of fifteen years.
In her testimony she repeatedly and persistently denied lhat she had

" ever at any time had sexual intercourse with the accused or with anyone
else, and that she and the accused did not commence or start tq have
sexual intercourse, and that she had never agreed to have sexual inter-
course even though it was never completed, She testified that accused
had talked to her about having intercourse in that he had told her that
she was afraid of a baby. She detailed the assault by the accused ard her
resistance, and two lapses into unconsciousness. Her pants were still on
when she lost consciousness the second time, and when she awoke they had
been removed and the accused was gone, She does not know what the ac~
cused did to her while she was unconscious. But she testified that when
she awoke and found her pants had been removed there was no evidence that
she might have had sexual intercourse while she was unconscious, and that
no part of her body hurt or pained her except her head. In this connection
wo view with particular ooncern the fact that this girl was only fifteen
years old and had never had sexual intercourse. In the light of the
common experience and knowledge of mankind, it is incredible that a

- fi¥teen year-old virgin child could be raped, while conscious or uncon-
scious, and not immediately fterwards feel the inevitabls painful indicia
of the experience. The imprerability of a child such as the prosecutrix
emerging completely painless a“d insensible from the necessarily trying
ordeal of first intercourse, particularly at the hands of the rapist whose
brutishness. and inconsiderateness are his common characteristics, places
too great a strain upon credulity., Moreover, the doctor who examined the - -
prosecutrix approximately twenty~four hours after the incident testified
that he could not say with certainty that the injuries to her head and
neck were sufficient to cause unconsciousness. In this state of the cass,
the testimony of the same doctor that there was a small cut on the back
part of prosecutrix' hymen, and another at the bottom of the vagina and that
in his opinion she had been penetrated perhaps one-or two days prior to the
examination, loses much of the significance ordinarily attaching to such

. testimony, and, while consistent with the possibility of sexual intercourse,
may not be sald to be inconsistent with lack of intercourse. Indeed all
this medical testimony may very well be wholly consistent with the indi-
cated conditions having been otherwise caused or produced. K

‘The record contains both the investigating officer's wstimony as to
what accused told iim about the offense as well as accused's two state-
ments taken in writing by the investigating officer. The written state-
ments were the best evidence of accused!s admissions and there was no
necessity to have the contents thereof summarized by a witness, However,
such a practice has been held permissible, Litkofsky v. U,S., 9 F (2 6
880. The investigating officer tastiﬁed, in summarizing accused'( ) 876,
statement, that accused told him that he atopped on a pathway in preparation
to having intercourse vrlth the girl, and that both accused and the girl
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removed their pants, Accused started in but the girl seemed to get scared
and wanted him to quit. Accused stood up, shook the girl and escorted
her to a place near the company area. Accused's written admission as re-
celved in evidence was substantially 16 the same effect except that the
written evidence contained the further statement that the girl did not
protest when accused started in,

What of the testimony of the accused? It is in substantial agreement
with accused's pre~-trial statements, He details his acquaintance and
previous meetings and conversations with the prosscutrix, during which he
had made a date with her for the preceding Sunday for the purpose of hav-
ing sexual intercourse, which date she falled to keep., He gave his
version of the manner in which he met her on the day in question and of
accompanying her in the direction of her home at her request, and of their
conversation during which he twice asked her to engage in intercourse, .
He testified that she declined, saying "No, t6d many people is looking";
that they entered the path that rung across the field; that he asked her
to stay until it got dark; that after talking there just off this path
until about 7:00 o'clock when it was as dark as it was going to get, and
after he had agreed to go to see her the following night, she said she
wasn't scared of people seeing them and agreed to have intercourse, He
placed his jacket on the ground and turned around to let his pants down.
Vhen he turned back around "she was laying on the jacket all ready. I was
meybe three or four minutes at the longest before she did what she wanted
to do. She told me to go away"., She again told him to go away, and "I
. knew she meant it then. I stopped and asked her did she think she had
finlshed, and I hadn't finished., She just told me, 'Go away', and pushed
me again, I takes up her hand with my left hand, and befors I even got
it up like this, I said, 'Get the devil up and let's go'." He went on up
the path with her, out to the highway and "right on around to her house".
She asked him to "please come tomorrow and bring me some chocolate™, and
he agreed. He never beat her at all; "I jerked her hand a little bit,

She had made me mad, but that is all I ever did to her", She did not ‘
object when he began to kave intercourse with her. Asked the suggestive
question what time he left her "the night you had intercourse® with her,

he said it was about 7:00 o'clock. To another suggestive question "was it
light or dark at the time that you actually had intercourse with this
girl", accused replied that it was as dark as it was going to get "when I
started having intercourse with the girl", And again to "You admit having
intercourse with her, though, is that-right?", lie answered "I started to
have intercourse but she wouldn't let me finish"., He answered in the nega-
tive the court's question "Had you ever had intercourse with this girl
before?” In his extra-judicial statement he said she didn't protest:

"when I started in but after a while she became scared or frightened and -
I shook her, stood her up -and took her up the path =", He did not see
har pants and doesn't know whether she had any. -
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The testimony of the accused and his pre-trial statements, together
with the medical testimony of Doctor Brandi, may be said to be consistent
with actual penetration of the prosecutrix. But this evidence does not
stand alone. It stands beside the unequivocal and emphatic testimony of
the prossecutrix that she did not have intercourse with the accused. .
Viewed in this light, we are of opinion that the statements of the accused
in his testimony and pre~trial statements are also consistent with mere
preparation for intercourse, or at most with mere contact of their sexual
organs, and are not inconsistent with lack of actual penetration.

"The indispensable element of the crime of rape is pene-
tration, but the slightest penetration will constitute the
erime if accomplished by force snd without consent, If there
is an actual entrance of the male organ within the labia of the
pudendum of the female organ, and such penetration accomplished
without consent and by force, or under such circumstances that
proof of any force othsr than that which is an ordinary inci-
dent of the act of coition is unnecessary, the crime of rape
has been committed. In cases where the victim of the assault
is in a state of stupefaction lack of consent is obviously ap-
parent, Proof thereof is unnecessary aml proof of force, other
than the act of pensetration itself, is not requisite under such
circumstances (Wharton's Criminal Law (12 Ed.) sec. 682, pe 914)e
‘Proof of penetratioh, beyond every reasonable doubt is, of courss,
e@ssential; but such proof need not be direct nor is it neces-
sary that it be shown by testimony of the outraged female, Proof
by circumstantial evidence may be made and it is sufficlient if
facts be proven from which penetration may be inferred. (Whartonts
Criminal Law (12 Ed.) sec, 697, p. 936, and cases cited)" (CM
24922/, Hope, 32 ER 69, 76). o -

Mere agtual contact of the sexusl organs is not sufficient to con=
gtitute penetration (52°C,J. 1015). "Proof of penetration need not be

in any particular form of words; and it may be sufficiently shown by
‘direct or circumstantial evidence, If penetration is the only inference
comportable with the evidence it is sufficient. eseees A conviction cannot
be based on contradictory testimony of the prosecutrix as to whether there
was penetration® (52 C.J. 1090; emphasis supplied), As authority for the
last-quoted rule, the following cases are cited: State v. Forshes, 199 .
Mo. 142, 97 SWe 933; Vigkers Ve I_’._S.o, 1 Ol(l. Cr. 452, 98 Po 4670 The same
principle of law is laid down in Wharton's Criminal Law (12 Ed.) Sec. 724,
pe 975, citing Allen v. State (Miss. Supe Ct.) 45 So. 833, in addition to
the foregoing cases. In the Forshee case, supra, the Court saidi
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"eees conceding that an assault was made, the testimony of
the old lady herself was so contradictory that the verdict can-
not be allowed to stand. According to her omn statements there
was no penetration, and hence no raps. But, if it be said that,
by other statements of Mrs, Cowan (prosecutrix), the jury could
have found there was a penetration, as she was the only witness
on this point, no man should be incarcerated in the penitentiary
upon such contradictory evidence from the same witnass" (Emphasis -
supplied).

A fortiori, we believe, a conviction for rape camnot be based upon the
positive denials of the prosecutrix that there was any act of inter-
course, where the other evidence upon that point, including the hypothesis
that the intercourse occurred while she was unconscious, is of such in-
conclusive and chimerical character as that shown in this record. It is
to be noted that in the Forshee case the prosecutrix stated there was no
penetration,

"It is true that the admissions of the accused may be sufricient proof
of sexual intercourse (52 C.J. 1090, citing People v. Arnold, 80 Cal. A.
623, 252 P, 635; State v. Enright, 90 Iowa 520, 58 N.,W, 901; State v. :
344, But in each of those cases; however,.the prosecutrix also testified
to the act of intercourse). The true meaning of that general proposition
of law is accurately reflected in Kaye v. U,S, (C.C.A. 7th), 177 F. 147,
wherein the court applied the rule in a counterfeiting case, and said:

"The ellegations that needed to be proven were unequivocally
established by the defendant when he testifiéd as a witness in
his own behalf. So the questions whether, at -the conclusion of

' the govermment's evidence, there was sufficient proof of the
corpus delicti, whether purported oral and written admissions by
defendant out of couwrt were properly received in evidence, and .
the like, all become immaterial® (BEmphasis supplied).

‘But, as previously indicated, the ‘testimony of the .accused in this case
does not "unequivocally establish" the penetration, And penetration falls
far shortof being the "only inference comportable with the evidence”.

With further reference to the possibility that intercourse occurred
while the prosecutrix was unconscious, the following language of the Supreme
Court of Georgia is peculiarly in point and compellings:

%A thorough exémination of the testimony fails to show the
fact that he did have any actual carnal knowledge of this
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WOMaN. "essss . Mrs. Fox (prosecutrix) testifies ‘to much criminal
conduct, and earnest effort on the part of the accused, and a
stout resistance on her own, but she adds that she became un-
conscious and 'T don't know what was done to my person no more
than if I had been buried ten feet under the ground'. This
being the pnly testimony as to any actual rape having been com-
mitted, we do not think there is sufficient proof to justify
the verdict" (Wesley ve State, 65 Ga. 731; Emphasis supplied).

We deem it appropriate, in view of the unusual nature of this case,

. to reiterate and emphasize the rule governing the weight and sufficiency
of the evidence in rape cases, The law, and the peculiar reason.therefor,
is wall stated in 52 C.J. 1087:

"The courts have repeatedly approved Sir Matthew Hale's
statenents in regard to the crime of rape, that 'it must be
remembered, that it is an accusation easily to be made and }
hard to be proved, and harder to be defended by the party ac-

. cused, though never so innocent'; s... To be sufficient to sus-
tain a conviction, the evidence must show beyond a reasonable
doubt that defendant committed the act chargsd, and that he did
so under such circumstances that every element of the offense
existed; and where the evidence falls to meet this test it is
insufficient to support a conviction. In cases of rape, the
question of guilt or innocence should not be measured ar— ,
bitrarily by the character of the evidence, whether positive or -

- - negative, direct or circumstantial; rather it should bs decided
by the waight of the evidence, and a conviction for rape will
not be reversed for insufficiency of evidence because of the
improbability of the facts presented by the state; but if gll of .

- the state's material evidence is contradictory, inconsistent,
and unreasonable, and bears on 1ts face inherent evidence of

© probability, it is insufficient to support _a _co conviction" ZEmphasis
supplied)‘

The Board of Review concludes that the evidence as a whole in this .
record is so inconsistent with any actual penetration, so incredible, '
and bears upon its face such inherent evidence of improbability, that it
completely fails to measure up to that high degree of rrobative substan—
tiality required to establish accused's guilt of rape beyond a reasonable
doubt,

7. Although the evidence is legally insufficient to sustain a
conviction of rape, it is sufficlent to sustain a finding of guilty of the
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lesser included offense of assault with intent to commit rape, The
lesser offense has been defined as follows:

"The crime is comnitted when svery element of the crime
of rape excepting the element of penetration is present; or
stated otherwise, an assault with intent to rape includes .-
every ingredient of the crime of rape, except the active ao— '
complishmen‘b of that crime" (52 CeJe 1026).

As discussed.above, we have been able to find every element in proof
of rape except that of penetration. Tha prosecutrix, on recall, gave
testimony that accused continuously attempted to embrace her and kiss her
and she resisted; she ran and he caught her and stifled her. When she
threatened to report him he struck her and knocked her down twice, drew
a knife and knelt on her and as a result she lapsed into unconsciousness.
Then she recovered consciousness her pants had been removed. The credi-
bility of accused's testimony and statements that the episode was one of
mutual agreement was for the court to decide. Accusedts conduct was
far more than assault and battery or indecent advances, paragraph 1491,
MCM, page 179. It indlcates an intent to ravish the victim and the record
is legally sufficient to support a finding of guilty of assault with intent
to ccmmt rape.

8. The charge sheet shows that the accused is twenty-four years and
four months old, and that he was inducted at Camden, New Jersey, on 16 De-
cenber 1942, without prior service. The review of the staff judge advo-
cate states that accused completed three years of grammar school; that he

- was employed as a farm laborer at $18.,00 per week; that after basic train-
ing he has served in the Army as a truck driver; that he arrived in England
in larch 1944 and in Germany in March 1945; that he was sentenced to
forfeit $21,00 and to be restricted for thirty days by summary court-martial
on 14 July 1944 for willfully disobeying a non-commissioned officer; that
on 20 December 1944 a special court~martial sentenced him to six months
confinement at hard labor and forfeiture of $25,00 for six months for public
drunkenness and breach of arrest; and that his AGCT score is 43 (Grade V)

-which is far below average.  Examined by a psychiatrist on 16 December -

1945, accused was found to be mentally responsibls,

: 9. The court was legally constituted and had jurisdiction of the
person and the subject matter. Except as noted above, no-errors affect-

ing the substantial rights of the accussd were commltted during the trial,
For the reasons stated, the Board of Review holds that the record of trial
is legally sufficient to sustain only so much of the findings of guilty as
involves a finding of guilty of assault with intent to commit rape upon the .
" person and at the time and place alleged, in violation of the 93rd Article
of War, and legally sufficient to sustain only so much of the sentence as

25
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involves dishonorable discharge, total forfeitures, and confinement at
hard labor for twenty years. Confinement in a penitentiery is authore
ized for the offense -of assault with intent to commit rape by Article -
of War 42, being recognized as an offense of a civil nature and so
punishable by penitentiary confinement for more than one year by Title 18
- UsS,Cey 8ace 455 and Title 22, District of Columbia Code, 1940, sece 501.

W,Jum Advocate
/}/ ‘./’ ( . , C
/Z.( /ﬂﬁ( _..C / [ T ; yJudge Advocate
ol ‘ S
o .
)‘Il M £ M. M ,Judge Advocate
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5 led
JAGQ~-CM 312274 . 1gt Ind
WD JAGO, Washington 25, De. C.

T0s Conmanding General, Third Infantry Division,
Camp Campbell, Kentucky

l. In the case of Private Roy C. Taylor (32484651), 3420th
Quartermaster Truck Company, attention is invited to the foregoing
holding by the Board of Review, which holding is hereby epproveds
Upon approval of only so much of the findings of guilty of the
Charge and Specification as involves finding of guilty of an assault
by accused with intent to commit rape upon the person named and at
the time and place alleged, in violation of the 93rd Article of War,
and epproval of only so much of the sentence as involves dishonorable
discharge, forfeiture of all pay and allowances due or to become dus,

-and confinement at hard labor for twenty years, you will have
authority to order the execution of the sentence,

2 Then copies of the published order in this case are forwarded
to this office they should be accompanied by the foregoing holding
and this indorsemente For convenience of reference, please place
the file number of the record at the end of the published order, as
followss )

.

fCD AR
(CM 312274). (LD A 5 v

THOMAS H. GREEN
Major Gemeral
The Judge Advocate General

1 Incl '
Record of Trial
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WAR DEPARTMENT
O0ffice of The Judge Advocate General
Wasbhington, D. C,.

JASK = CM 512289 ' | .
| ‘ 25 SEP 1948

UNITED STATES ARMY GROUND FCRCES REPLACEMENT DEPOT

' ) Noes 2, Fort Ord, California

Ve . ' .

) - Irial by Ge¢ Co M., convened at Fort
Ord, California, 19 March 1946.

Dismissal.

‘Second Lieutenant Theodore
N. Terkleson (0-1825580)
Infantry

Nt Mo e SV S Nt NV

OPINION of the BOARD OF REVIEW
SILVERS, McAFEEE and ACKROYD, Judge Advocates

1. The Board of Review has examined the record of trial in the case
of the officer named sbove and -submits this, its opinion, to The Judge
Advooate Genersal.

2. The accused was tried upon the following Charge and Specifications
CHARGE; ' Violation of the 96th Article of War.

Specification: 1In thet Second Lieutenant Theodore Ne Terkleson,
Headquarters, First Replacement Regiment (Infantry),
Ground Forces Replacement Depot Noe. 2, Fort Ord, Ca.lifornia,
did, on or ebout 16 June 1944, st Be.ltimore, Maryland, wrong=
fully and unlewfully contract and enter into a marriage with
Minnie Stewart of Baltimore, Maryland, while married to Mary
*Anne Terkleson, of South Bend, Indiana, & living person, end
prior to obtaining a legal dissolutlon of his marriage to the
said Mary Anne Terkleson. .

Ascused pleaded not guilty to and was found guilty of the Charge and
Specification. He was sentenced to be dismissed the service, The review-
ing authority approved the sentence and forwarded the record of trial under
the provisions of the 48th Article of War.

3e Evidence for the prosecution.

. The prosecution offered in evidence an authenticated copy of e
Marriage License and Certificate of Marriage which shows a valid marriage
betwsen the accused, Theodore Norman Terkleson, and Mary Anne Davis, This
‘merriage ocourred 3 July 1941 (R 6 Pros. Ex. 1). The prosecution also
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offered in evidence an authenticated copy of a Marriasge License and
Certificate of Marriage which show a marriage between the accused
Theodore N. Terkleson and Minnie Stewart. This marriage occurred

16 June 1944 (R 7 Pros. Ex. 3.), The prosecution then offered in
evidence en suthenticated cnpy of a divorce decree by the Circuit -
Court, St. Joseph County, State of Indiana, dated 21 December 1945
which dissolved the marriage between the accused Theodore N. Terkle-
son and Mary Terkleson (R. 7 Pros. Ex. 2). Captain Samuel L. Ceder-
borg, a witness for the prosecution testified that he was appointed
investigating officer to investigate certain macters concerning the
accused. The accused was warned of his rights- after which he made

a voluntary statement to Ceptain Cederborg oconcerning the case. The
statement made by accused was identified by Captain Cederborg and:
received in evidence as Prosecution Exhibit 4 (R 9)., In the statement
the accused admits his marriage to lary Anne Davis on 3 July 1943 end
that the marriage was terminated by divorce on 21 December 1945.. The -
accused also admits that on 16 June 1944 he married Minnie Augusta
Stewart.

4, Evidence for the Defense.

The accused was advised of his testimonial rights and elected
to be sworn as a witness in his own behalf. The accused testified that
he had married Mary Anne Davis in 1941 and of this marriage.one child
was born. While in the Army he has at all times contributed to the '
support of the family. He has mnot lived with Mary Anne Terkleson
8ince March 1943, In March and September 1944 he attempted to secure .
a divorce but was not successful. In the summer of 1944 he was station-
ed at Fort Meads, Maryland. While at Fort Meade he met Minnie Augusta
_Stewsrt whom he had known for approximately eight years. That just
prior to his merriage to Minnie Augusta Stewart he had orders for ome
week's leave, He went on a party with several officers and does not
remember enything about the marriage, His first knowledge of the
marriege was when he was on his wey to Texas and one of his friends
told him ke was married to Minnie Auguste Stewart and thet he had
lived with her approximately three days. One child was born of this

- marriege. He 2id not live with Minnie Auguste Stewart after-this
ococasion., His divorce from Mary Anne Terkleson ‘was granted on 21
December 1945 (R 11-22).

_ -Be The evidence produced by the prosecution and the admissions
under oath of the accused establish, without doubt, that the accused
did, as he was charged, emter into a bigamous ma.rriage with one Minnie
Stemt of Baltimore, Maryland, on 16 July 1944 while he was legally
married to another woman who wes still alive. Such an act constitutes
bigamy in violation of Article of War 96 (C M 262206 Peck 41 B R 19).
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6e War Department records show that accused is thirty one years
old, Ee is & high school graduate. YHe was inducted into the Army of
_ the United States October 28, 1942 and was assigned to the Tank Des=-
troyer Treining Center, Camp Hood, Texas. He attended Officer Candi=-
date School end was commissioned temporary Second Lieutenant, Army of
the United States, June 11, 1943, at the Tank Destroyer School. Hs
entered on active duty on that same date. At the time of his in=-
duction into the Army he was working for Bendix Aviation Corporation
earning §$87.00 per week. :

Three efficiency reports and one special school report dis=-
close that for the period July 1, 1944 - December 31, 1944, accused
was reted "Unknown"; <that for the Officers' Special Basic Course,
Nos 44 The Infantry School, October 19, 1944 « December 17, 1944, he
was rated "Satisfactory™; that for the period Jenuary 1, 1945 - June
30, 1945, he was rated "Excellent", and that for the period July 1,
1945 « December 31, 1945, he was rated "Unkmown",

7. The court was legally constituted and had Jurisdiction of the
accused and the offense, No errors injuriously affecting the substantial
rights of the accused were committed during the trial. In the opinion of
the Board of Review the record of trisl is legally sufficient to support
the findings of guilty aend the sentence, and to warrant confirmation
thereof. Dismissal is a.uthorued upon conviotion of a violation of
Article of War 96.

-

: W, Judge .Advocﬁto.
@Mjmg‘me aét,(/, Judge Advocate.

.« v
, Judge Advocate.
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JAGK - CM 312289 - . lst Ind
" WD, JAGO. ha.sh:.ngton 25, D. C.
sz The Under Seoretary of Viar f : -

: l. - Pursuant to ~xecutzve Order No. 9556, dated May ‘26, 1945, there
ere transmitted heresith the record of trial and the opinion of the Bourd

- of Review in the case of Seoond Lieutenant Theodore N. Terkleson (0-1825580),
Infantry.'

2. Upon trial by general court-martial this officer was found guilty
of bigamy in violation of Article of War 96. He was sentenced to be dise
missed the service. The reviewing authority aporoved the sentence and fore
warded the record of trial for action under Article of War 48. I conocur -

* in the opinion of the Board of Review that the record of trial is legally
sufficient to support the finding and the sentence and to warrant con-
flrmation thereof.

Sa The ev1dence shows that on 16 June 1944 the accused contracted a
" marriage with iMinnie Augusta Stewart. At the time of the marriage the ac-
oused was married to lary Anne Terkleson, and Mary Anne Terkleson was then -
living. The marriage of acocused and Mary Anne Terkleson was dissolved by
- decree of divorce on 21 December 1945. The accused has a child by each
wife. )

The acsused is 31 years of age. He graduated from high school, and
at the time of his induction into the Army he worked for the Bendix Aviatiom
Corporation.. He attended Officer Candidate School and was appointed and
ocormissioned a second lieutenant, Army of the United States. on 11 June
! 1943. . .

- 4, I recommend that_thé sentence be confirmed and carried into
execution. o ‘

5. Inclosed is a form of action designed to ocarry into execution the
foregoing reoommendatlon, should it meet with your approvul

2 Incls THOAS H. GREEN
1. Record of trisl Major Genersl
2, Form of action. The Judge Advocate General

( 6.C.M.0. 305, 14 Oct 1946).
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it DEPARTWNT .
In the Office of The Judge Advocate General
~Washington, D. C,

JAGG=CM 312290 R

T ARMY AIR FORCES
UNITED STATES FLYING THAINING COMLAND

Ve Trial by G.C.M., convened at
Moody field, Gecrgia, 19 and
25 February 1945, Dismissal
and fine of $100,00

Second Lieutenant J.
R4XrORD SCHUSTER (0-~787721),
Adr Corps.

OPINION of the BOARD OF REVIEW
RFEL, OLIVER and McDONNELL, Judge Advocatss

1. The Board of Review has examined the record of trial in the case
of the officer named above and submits this, its opinion, to The Judge
Advocate General,

2. The accused was tried upon the following Charge and Specifications:
CHARGE: Violation of the 96th Article of War,

. Specification 1: In that Second Lieutenant J. Rexford Schuster,
Air Corps, Squadron B, 2225th AAF Base Unit, AAF Pilot
School (Basic) was, at Valdosta, Georgia, on or about 9
January 1946, drunk and disorderly in uniform in a public
place, to wit: the Union Lunch Room, 313 South Patterson
Street. ' :

 Specification 2: In that Second Lieutenant J. Rexford Schuster,
# % % did, at Valdosta, Georgia, on or about 9 January
1946, wrongfully point and aim a dangerous weapon, to wit:
a pistol, at Genita Raulerson.

He pleaded not guilty to-both Specifications and the Charge, and was found
guilty of Specification 1, guilty of Specification 2 except the word
"dangerous™, and guilty of the Charge:. No evidence of any previous con-
victions was introduced. He was sentenced to be.dismissed the service and
to pay to the United States a fine of one hundred dollars ($100,00). The
reviewing authority approved the sentence and forwarded the record of trial .
for action under Article of War 48.
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3. Evidence for the Prosecution: At about 0300, on 9 January 1946,
accused made the first of five successive visits to the Union Lunch Room
in Valdosta, Georgia. After ordering a cup of coffee he began annoying
the waitress, Genita Raulerson, single and about 18 years of age. Accused
asked her name, told her she was cute, kidded, worried and aggravated
her (R 7, 9, 12). She paid no attention to accused and did nothing to
offend him (R 7, 9, 12). Accused went out and came back and annoyed the
waltress again (R 7). He returned for the third time about 0400 and again
"picked at" the waitress (R 7). About 30 mimutes later accused returned.
for the fourth time and the waitress said, "Go away and leave me alone®
(R 7). Thereupon the manager of the cafe told accused to leave and accused
left as requested. When accused came out ofithe cafe a cab driver saw
accused talking to a civilian who told accused."You had better get in the
cab and leave." Accused then complained to the cab driver that the civilian
had drawn a knife on accused, claiming to be the waitress! father. The
cab driver informed accused that the civilian was not the girl's father
(R 15)s Accused then went to the taxicab in which he had made several
trips previously that night. The cab driver had left a German pistol in
" the front seat of the cab and had taken the clip out of the pistol about

" midnight (R 24). Also the cab driver testified that there was no shell in

the chamber of the pistol and that the gun was not loaded (R 17, 25). Ac—
“cused took the driver's pistol without the driver's knowledge or permission
(R 17, 24, 25) and returned to the cafe for the fifth time., The waitress
was back of the counter and asked accused "What do you want?", to which ac-
cused replied, "I want a big smile and I don't mean maybe" (R 8). Accused
then drew a gun from under his field jacket and pointed it directly at the
waitress (R 8, 17, 25).  Accused did not make any threats to the waitress
(R 11). The cab driver came in a few minutes later and observed accused
with the gun pointed at the waitress (R 10, 17). The cab driver said to
accused, "Let's get out of here" (R 18), or "Come on out of here befors we
gat into trouble"(R 8). The cafe owner testified that accused still had
the gun pointed at the waitress as he backed out of the cafe (R 9, 11).

The cab, driver testified that he took the gun out of accused's hand in the
cafe, that he had no trouble in recovering his gun or in persuading accused
to leave the cafe (R 18, 23). Accused was arrested in the same taxicab

a few minutes later (R 31), and the pistol was found in the glove compart~
ment of the taxicab (R 26, 27, 30). _ .

In the opinion of the cafe owner accused was pretty well intoxicated,
being one-half to two-thirds drunk (R 9, 10). In the cab driver's opinion, '
accused was as drunk as & man could be and still stand on his feet (R 19).
The civil policemen who arrested accused testified that accused was wobbly,
glasseyed and drunk (R 31, 32). TWhen booked at the Valdosta police station
between 0530 and 0600 accused was very drunk (R 41). When accused re- .
ported to his commanding officer at about 0800 he was in very poor shape
and had a terrible hang—over (R 47).
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4. Evidence for the Defenset Two Alr Corps officers, qualified as -
experts in small arms, testified that an unloaded gun is not a dangerous
weapon (R 53-57). :

Accused testified, that he went in a taxicab to a dance hall some
distance from Valdosta, Georgia, at about 2100 on 8 January 1946, At
the dance hall he drank a fifth of whiskey with a party of four acquaint-
ances (R 59, 66) and rode back to Valdosta with his friends between 0100-
0230 on 9 January 1946 (R 67). Accused was wearing his uniform and was
. completely belted and buttoned up (R 68). He went to the Union Cafe and .
teased the waitress (R 68) and then went to the taxicab company to reserve
a cab for a trip at 0600. He returned to the Union Cafe where he again
kidded the waitress (R 60) and the manager asked him to leave, which he
did (R 61, 69). As accused stepped out of the cafe he was accosted by a -
stranger who told accused that he was the father of the waitress and re~
sented accused's remarks to the girl (R 69), This man pulled a knife on
accused but did not use it and walked away. Accused then learned from the
cab driver that the stranger was not the girl's father (R 70), so he followsd
the. stranger for about 200 feet and got back in the cab (R 75). Accused was
angry at having the knife pulled on him (R 64) and borrowed the cab driver's
gun, intending to scare his assailant (R 73). Accused knew the gun was not
loaded (R 74)e The cab driver made no response to accused's request to
borrow the gun and accused did not know if the driver agreed to accused
taKing the gun (R 62, 71). At about 0330-~0400 accused returned to the
cafe for the third time and found that the assailant who pulled the knife
was not -there (R 63, 73). Accused had the gun under his field jacket (R 63).
. Ha ordered coffee and teased the waitress some more. Accused reached under
his jacket for his wallet and took the gun out at the same time as he took
his wallet out. He turned with the gun in his hand and this probably caused
the waitress to believe he was pointing the gun at her (R 63, 64). Accused
denied that he pointed the gun at the waitress and stated that he did not
point it at her with intention of hurting her (R 72). The cab driver came
in just after accused had pulled the gun, said "Let's go", and took the gun
from accused (R 64), Accused and the driver left the cafe at once and the
driver put the gun in the glove compartment of the vehicle (R 64).

Accused denied that he was drunk, testified that he had been drinking
but knew everything that happened that night, and claimed that he did not
stagger or use profane language (R 63). He was not drunk when arrested
shortly afterward (R 64).

5. The evidence is legally sufficient to sustain the finding that
accused was drunk and disorderly in uniform in the Union Lunch Room in
Valdosta, Georgia, on 9 January 1946, as alleged in Specification 1 of the
Charge. .Both the cafe owner and cab driver testified that accused was
drunk. That he was also disorderly at the same time and place is amply-
proved both by his repeated annoying of the waitress which resulted in

3
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~his being asked to leave the premises and by his subsequent unlawful use
of a pistol in the same establishment. Accused's conduct was clearly
of a nature to bring discredit upon the military service.

The finding of guilty of Specification 2rof'the Charge to the effect
that accused wrongfully pointed and aimed a pistol at Genita Raulerson is
likewise fully supported by the evidence adduced.

"An assault is an attempt or offer with unlawful force
or violence to do a corporal hurt to another. # i # pre-—
senting a fireamm ready for use within.range of another,

# #% % are examples of assault, #* ¥ 3,

W"Furthermors, in an assault there must be an intent,
actual or apparent, to inflict corporal hurt on another.
Vhere the circumstances known to the person menaced clearly
negative such intent, there is no assault® (Par. 1491,

MCM, P 177) .

\ ‘ Applylng the above rules to the facts in this case, it is clear that
accused, by drawing and pointing the weapon as alleged and proved, com=
mitted an assault in violation of Article of Var 96, notwithstanding the
trial judge advocate's statements in argument (R 50, 52, 53) that accused
was not charged with an assault, We are not called upon here to decide
whether the assault was made with a dangerous weapon, since the court
excepted the word "dangerous" in its findings,

' First Lieutenant Harry E. Reed, Air Corps, was called as an expert
defense witness on the question of the dangerous quality of an unloaded
firearm. He was not sworn (R 53). Lieutenant Reed stated to the court
that in his opinion an unloaded pistol was not a dangerous weapon. Since
the court excepted the word "dangerous® from its findings it is obvious
that the court gave some credence to Lieutenant Reed's statement, and that
such testimony was favorable to accused is demonstrated by the courtts
exception. Hence the error resulted favorably to the accused and in no :
way prejudiced his substantial rights. It is true that Article of War 19
requires that evidence before a court~martial shall be given on oath or
affirmation., Nonetheless, in our opinion, the failure to administer the
oath to this defense witness in no way prejudiced the substantial rights
of the accused within the purview of Article of War 37; rather the un-
gworn statement of the witness was decidedly helpful to the accused.

The omission does not constitute reversible error. CM 119657 (1918);
M 1215%6 (1918), Sec. 376 (3) Dig. Op. JAG, 1912-40. -

There 1s extensive testimony in the record as to the drunkenness of
accused when he was arrested 30 minutes after he finally left the Lunch
Room; there was further testimony as to his drunkemness still later when
he was booked at the Valdosta police station; and the Commanding Officer
of Moody Field testifled that accused had a hang-over three or four hours

4
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after the incident charged. This testimony as to accused!s lack of
sobriety at later times and places was immaterial and irrelevant and
should have been excluded. However, following the rule in CM 273791,
Jacobs, 47 BR 75, to the effect that a conviction should not be set
aside where the evidence in support of the conviction is compelling and
the evidence improperly admitted could not reasonably hava affected the
result, the error was not prejudicial,

6. Consideration has been given to a brief filed on behalf of ac~-
cused by Garrigan, Keithley and Q'Neal, Attorneys—at-Law, 318 Strong
Building, Bsloit, Wisconsin. Mr, Garrigan appeared before Board of Raview
No. 3 on bshalf of accused on 15 July 1946.

7« On 29 July 1946 this offics requested the Commanding General,
Army Air Forces Flying Training Command, to have an examination made of
accused to determine his mental condition and responsibility both at the
time of offenses and at time of trial., In response to this request, a
board of three medical officers, two of whom were neuropsychiatrists,
examined accused at Brooks General Hospital San Antonlo, Texas, This-
board on 7 September 1946 found:

"1, That this officer was, at the time of the alleged
offenses, namely, drunk and disorderly conduct, and pointing
a pistol at a waitress on or about 8 January 1946, so far
free from mental defect, disease and derangement as to be
able concerning the particular acts charged to distinguish
right from wrong.

#2, That this officer was, at the time of the alleged
offenses, so far free from mental defect, disease and de~
rangement as to be able concerning the particular acts
charged to adhere to the right.

. "3, That this officer was, at the time of his trial,
on or about 19 February 1946, sufficiently sane intelli=-
gently to conduct or cooperate in his defense.?

8. War Department records show the accused is 213 years old, single,
and a graduate of Beloit, Wisconsin, High School in June 1943. He enlisted
21 July 1943 and was commi551oned second lieutenant, Air Corps (AUS), 20
November 1944. He has had no overseas duty. After being commissioned he
was given advanced flying training at Luke Field, Arizona, B-17 transition
training at Kingman Field, Arizona; combat crew training at Ardmore, Oklahoma,
and B=~25 and A~26 training at Pampa, Texas. 'Late in 1945 he was assigned
as Supply Officer at Hendricks Field, Florida, and was later transferred to
Moody Field, Georgia, where he was stationed when the present offenses oc-
curred. Accused's efficiency reports are not available,

5
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On 15 February 1945 accused was given an administrative reprimand at_
Ardmore Army Air Field, Oklahoma, for being drunk and ‘disorderly in uni-
form in public. On 21 November 1945 accused was reprimanded and forfeited
$75.00 of his pay, inder the 104th Article of iiar, for being drunk under
such circumstances as to bring discredit on the military service. This
disciplinary action resulted from accused's attendance at a Salvation Army
meeting in Sebring, Florida, in a drunken condition on 12 October 1945.
During the course of the meeting the preacher pushed accused on the platform
and proceeded to give a lecture on "tsmperance”, using accused as an ex= :
ample. Saeveral hours later, on 12 October 1945, accused was drunk and dis-
orderly in a tavern in Avon Park, Florida. On 14 December 1945 at Hendricks
Field, Florida, accused was again punished under the 104th Article of War
for being drunk and disorderly, receiving a reprimand and one week'!s restric-
tion, After the present trial accused was reported drunk at soody Field,
Georgia, on 5 March 1946, and he was confined at that station on 6 March
1946 because of his contimued drunkenness., Since date of trial accused
has been hospitalized at least three times with diagnosis of "Anxiety State",
On 19 July 1946 a Disposition Board at Brooke General Hospital found as to
accused: "Schizoid personality, manifested by chronic alcoholism, ideas
of reference and tension state. LD: No EPTAD". The Disposition Board
found no disability and found accused qualified for general service,

9, The court was legally constituted and had jurisdiction of the
person and the subject matter. No errors injuriously affecting the rights
of the accused were committed during the trial, For the reasons stated,
the Board of Review is of the opinion that the record of trial is legally
sufficient to support the findings of guilty and the sentence and to war-
rant confirmation thereof. Dismissal and fine are autharized upon con=-
viction under Article of War 96, ‘

- . \

‘ %&W Judge Advocate

- 4

Judge Advocate

4

| ,}ZLWF Mc/ M . Judge Advocate,
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JAGQ-C 312290 1st Ind
¥D, JAGO, Washington 25, D. C. S LRy =
T0: The Under Secretary of War

1, Pursuant to Executive Order No. 9556, dated May 26, 1945, there
are transmitted herewith for your action the record of trial and the
opinion of the Board of Review in the case of Second Lieutenant J. Rsxford
Schuster (0-787721), Air Corps.

2, Upon trial by general court-martial this officer was found guilty
of being drunk and disorderly in uniform in a public place, and of wrong-
fully pointing and aiming a pistol at a waitress employed in the lunchroom
where the public drunkenness and disorderly conduet occurred, in violation
of Article of War 96, He was sentenced to be dismissed the service and
to pay to the United States a fine of $100.00, The reviewing authority
approved . the sentence and forwarded the record of trial for action pur-
suant to Article of War 48.

3. A summary of the evidence may.be found in the accompanying opin-
ion of the Board of Review, The Board is of the opinion that the record
of trial is legally sufficient to support the findings of guilty and the
sentence, and to warrant confirmation thersof. I concur in that opinion.

4o The evidence shows that during the evening of 8 January 1946, and
the early morning hours of 9 January 1946, the accused made five consecutive
visits to the Union Lunch Room in Valdosta, Georgia., He was drunk. In the
lunchroom he annoyed and aggravated a waitress, one .Genita Raulerson, and
demeaned himself in such an objectionable manner that the manager of the
éstablishment asked him to leave during his fourth visit to the cafe.
Thereafter the accused re-entered the cafe for the fifth time and resumed his
protested attentions to the waitress. The evidence shows that when ths
waitress asked the accused what he wanted he replied "I want a big smile and
I don't mean maybe', and thereupon drew a pistol from his field jacket and
pointed it directly at the waitress. He made no verbal threats. A cab
driver, who had been taking the accused to various places during the night,
gntered and took the accused away. The evidence shows that the accused still
had the gun pointed at the waitress as he backed out of the cafe.  Within
a few minutes thereafter the accused was arrested by the police and was taken
to the Valdosta Police Station where he was confined .until he was raleased
to military authorities the following morning. As a witness in his own
behalf the accused denied that he was drunk, although he admitted censiderable
drinking. He testified in substance that he removed the pistol frem his
pocket in order to reach his wallet which he had to remove to make payment
for refreshments he had purchased in the cafe, and that he did not point the
gun at the waitress with any intention of hurting her.



5. The military career and assigmments of the accused are outlined
in the opinion of the Board of Review. His efficiency ratings are not
available, War Department records show that on three previous occasions
the accused has been punished under the 104th Article of War for being
drunk and disorderly. As to one of those pravious derslictions, it
appears that the accused attended a S5alvation Army meeting in a drunken

-condition, and that during the course of the meeting the preacher placed
the accused upon the platform and proceeded to talk upon the subject of
temperance, using the accused as the example of the evil of drink, After
the present trial the accused was reported drunk at Moody Field, Georgis, -
on 5 March 1946 and was confined at that station on 6 March 1946 because -
of his continued drunkenness,

A neuropsychiatric examination of the accusad at Broéke General
Hospital, San Antonio, Texas, resulted in the conclusion that he was sane
and responsible for his acts,

6. Consideration has been givvh to a brief filed on behalf of the
accused by Messrs, Garrigan, Keithley and 0'Neal, Attorneys-at-Law, Beloit,
Wisconsine Mr. Garrigan appeared before the Board of Review on 15 July
1946, : .

"7« By a long-continued course of misconduct, culminating in the :
present trial by general courtemartial, this accused has demonstrated his
unfitness to be an officer. I raecommend that the sentence be confirmed
but that so much thereof as imposes a fine be remitted, and that the son-

. tence.as thus modified be carried into execution.

: 8.‘ Inclosed is a form of action designed to caxmy‘this recommenda~
tion into effect, should it meet with your approval,

s

N
f"J

4 Incls , THOMAS He GREEN

l. Racord of trial Major General
. 24 “Form of action o The Judge Advocate General

- 3+ Psychiatrist Report
4e Brief by Messrs., Garrigan,
Keithley and O0'Neal

(G C¢u.00 314, 18 Oct 1946)0
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"UNITED STATES NEWFOUNDLAND BASE OQMMAND

Trial by G.C.¥., convened at
Farmon Field, Newfoundland, 18
February 1946, Dismissal and
corfinement for two (2) years.

Ve

' Captain WENIELL BINGAMAN
(0-488952)’ Amy Alr Forces,

- OPINION of the BOARD OF REVIEW
TAPPY, STERN and TREVETHAN, Judge Advocates.

1. .The Board of Review has examined the record of trial in the case
of the offioer named above and submits this, its opinion, to The Judge
Advocate General.

2. The accused was tried upon the following Charge and Speci.ficatio_ns:
'GIARGE: TViolation of the 93rd Article of War.

Specification 13 In that Captain Wendell Bingaman, 1388th
Amy Air Forces Base Unit, North Atlantic Wing, Atlantic
Division, Alr Transport Command, did at Gander Field, New-
foundland, on or about 24 August 1945, felonliously embezzle
by fraudulently converting to his own use about $169.05,
lawful money of the Dominion of Canada, value about $153.68,
property of Civilian Telfare Fund, Gandsr Field, Newfound-
land, entrusted to him as Custodian of said fund.

Specification 2: In that » * %, did, at Gander Field, New-
foundland, on or about 12 September 1945, feloniously em-
bezzle by fraudulently converting to his own use about
$214.03, lawful money of the Dominion of Canada, value
about $194.57, property of Civilian Welfare Fund, Gander
Field, Nevr.fmmdland entrusted to him as Custodian of said
fund.

Specification 3: In that # = %, did, at Gand.er Field, Newfound=-
land, on or about 7 October 1945, feloniously embezzle by
fraudulently converting to his own use about $38.65, lawful
money of the Dominion of Canada, value about §$80.59, property
of Civilian 1®lfare Fund, Gander Fleld, Newfoundla.nd, entrusted

- to him as Custodian of said rund
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‘He pleaded guilty to, and was found guilty of, all Specifications and of
the Charge. No evidence of previous convictions was introduced. He was .

" sentenced to be dismissed the service, to forfeit all pay and allowances

due or to become due and to be confined at hard labor for five (5) years,
The reviewing authority approved the sentence, reduced the period of con=-
finement to two (2) years and forwarded the record of trial for action under

- Article of War 48.

3+ The prosecution introduced evidence to show that from 11 August
1945 to 12 November 1945, it was the practice for Mr. Philip Coughlin, Chief
_ Clerk of Civilian Personnel and supervisor of the Civilian Recreation Hall
and Civilian Canteen, Gander Field, Newfoundland, to gather regularly all
funds from the two slot machines in the Recreation Hall and from the juke
box in the Canteen and turn all such funds over to accused who was Custodian
of the ¢ivilian Welfare Fund (R.6,7,10). The funds taken from these slot
machines and the Juke box castituted assets of this Civilian Welfare Fund
(R.11).

on 24 August 1945 Mr. Coughlin removed $145.90 in Canadian money from
the two slot machines and $23.15 in Canadian money from the juke box which on
thdt date he turnmed over to accused as Custodian of the Civilian iblfare
Fund (R.7,8,11; Pros. Exs. A,B)s These two amounts totalled $159.05, Canad-
ian money, and had a walus of $153.68 in American money (R.13). On 12 Sep~-
tember 1945, Nr. Coughlin obtained the sum of $214.03, Canadian money from
the slot machines and the juke box which on that date he turned over to
accused as Custodian of the Fund (R.8,11; Pros. Ex. C)s This sum had a
value of $194.57 in American money (R.lB). On 7 October 1945, Mr. Coughlin
removed $88.65, Canadian money, from the slot machines and turned it over
on that date to accused as Custodian of the Fund although the receipt there-
for was dated one month later (R.8,9,11; Pros. Ex. D). This sum had a
value of $80.59 in American money (R.13)e On 7 November 1945 the sum of
$132,35, Canadian money, was removed from the slot machines by Mr. Coughlin
and turned over to accused (Re9; Pros. Ex, E).

. The Council Book for this Civilian #elfare Fund reflects monthly accounts
from August 1945 to November 1945, inclusive, all certified as correct by

. accused, The accounts for the months of August, September and October 1945
showed no funds received during thosé months, but the November account re-
flects the receipt of the $132,35 delivered to accused on 7 November 1945,
The November account showed a balance of %$49.41 on hand which was the amount
on deposit in the Fund on 12 November 1945 when First lLieutenant Edward F.
Carlin succeeded accused as Custodian of the Fund (R.12,13; Pros. Ex. F).

On the morning of trial of this case, accused gave Lieutenant Carlin
the total sum of 4265 in Canadian money to be credited to the Fund (R.13).

4Le In an unsworn statement made to the court, accused ~admitted his

guilt of the offenses charged and stated there was no "logical reason" for
his defdcation except that it occurred #during a period of extremely low

-2-
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morale and despondency aggravated by family difficulties which led to ex-
cossive gambling and drinking.? He claimed that he always intended to refund

' the amount of his peculations and had repaid $265 thereof in (anadian money

(Re14)e Realizing the seriousness of his offense he had ceased gambling and
limited his consumption of alcoholic liquors (R.15). With respect to his
military service he stated that he had completed all but eight days of twenty
years! service in the Army and that never as an enlisted man or an officer
had he previously been court-martialed or received company punishment or 1lost
any time under Article of Yar 107, He requested leniency from the court ao
that he might continue his career in the military service (R.15).

5 Accused's plsas of guilty coupled with the conclusive evidence
introduced by the prosecution as well as accused!s admission of guilt made
in open court abundantly support the courtts findingsof guilty of the Speci-
fications and the Charge.

6. Accused is 38 years old, married and has two children, BHe enlisted

. in the Regular Amy on 15 November 1925 and, except for a period of three

months, has served continucusly in the Army since that time. He held the
grade of master sergeant on 17 August 1942 when he was discharged for the .
convenience of the Government to accept a commission as captain, Army of
the United States.

‘7. Attached to the record of trial is a letter dated 27 March 1946
purporting to be signed by accused!s mother and his wife in which clemency
is requested on behalf of accused.. It is stated therein that the petitioners
have made restitution of the balance of the peculated funds., They ask that

- consideration be given to accused's long record of honorable service and the
fdct that he is tha father of two minor children, f

8. The court was lega.lly oonstituted and had jurisdiction of the
accused’ and the offenses. No errors injuriously affecting the substantial
rights of the accused were cormitted during the trial, In the opinion of
the Board of Review the record of trial is legally sufficient to support the
findings of guilty and the sentence and to warrant confirmation of the sen-
tence. Dismissal is authorized upon conviction of a violation of Article
of Tar 93.

 laioan PP Felfy s

.‘

L oL KT S / , Judge Advocata.

Judge Advocate,. ‘
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JAGH = & 312320 : 1st Ind
¥D, JAGO, Washington 25, D. Ce | JUN 21 * <8

To: Ths Secretery of War

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there are
transmitted herewith for your action the record of trial and the opinion of
the Board of Review in the case of Captain Wendell Bingaman (0—488952),
Army Air Forces.

2. Upon trial by general court-martial this officer pleaded guilty to
and was found gullty of embezzling $153.68 on or about 24 August 1945,
$194.57 on or about 12 September 1945, and £80.59 on or about 7 October
1945, all from the Civilian Welfare Fund, Gander Field, Newfoundland, in
violation of Article of War 93, He was sentenced to dismissal, total for-
feitures and confinement for five (5) years. The reviewing authority ap-
proved the sentence, reduced the period of confinement to two (2) years
and forwarded the record of trial for action-under Article of War 48.

. 3. A sumary of the evidernice may be found in the accompanying opin-
ion of the Board of Review. The Board is of the opinion that the record
of trial is legally sufficient to support the findings of guilty and the
sentence and to warrant confirmation of the sentence, I concur in that
- opinion.

Over the period from August to November 1945, inclusive, accused was
Custodian of the Civillan Welfare Fund at Cander Field, Newfoundland, and
in such capacity during the following months he received the following
monies belonging to that Fund, vizs the sum of #153.68 in August 1945,
the sum of $194.57 in September 1945, and the sum of $80.59 in October
1945. He did not preserve these monies as trusteed funds but appropriated
them to his own use and failed to account therefor. On the morning of his
tria) for these offenses, accused delivered the sum of $265 to the successor
Custodian of this Fund as partial restoration of the amount peculated by
him, leaving a balance of 1163 84 which accused!s mother asserted she paid
in March 1946,

4+ Except for an intervening period of three months, accused had -
served as an enlisted man in the Regular Army from 16 November 1925 until
17 Auvgust 1942 when he was discharged for the convenience of the Govern-
ment in the grade of master sergeant to accept a commisaion as captain,
Amy of the United States. Until perpetration of the present offenses,
his record while in military service was unblemished.
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: In‘ view of the fomgoing I recommend that the sentencs ’be confirmed
and carried into execution, )

.5. Inclosed is a form of action designed to‘ca.rry the above recom-
mendation into effect, should such recommendat meet with your.approval,.

2 Incls ‘ . ' THOMAS H. GREEN

1 - Record of trial o "~ Major General

2 -~ Form of action The Judge Advocate General

0

( G.C.M.0, 239, 26 July 1946)..
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WAR DEPARTVMENT
In The Cffice of The Judge Advocate Genera.l

Washington 25, D. C.
DEC 19 1546

JAGQ-CM 312330

UNITED STATES EIGHTH SERVICE COMMAND
Ve Trial by G.C.lle, convened at
Camp Swift, Texas, 22, 25, 28,
29, and 30 January 1946,
Confinement for lifes U. Se
Penitentiary, Leavenworth,

Kanses.

Obergefreiter HEINRICH BRAUN
(81 ¢ 28101), Gefreiter
WERNER HOSSANN (81 G 28111),
Obergefreiter ERICH VON DER
HEYDT (81 G 58327),
Cbergefreiter WERNER JASCHKQ
(81 ¢ 28112), Unteroffizier
HELMUT MEYER (8 WG 4583),
Obergefreiter GUNTHER MEISEL
(8 WG 4579) and Unteroffizier .
ANTON BOEHMER (8 WG 4464),
German Prisoners of War.

Nt N Nt N N Sl S g N s N e et s et “uri

. HOLDING by the BOARD OF REVIEW
K DICKSON, OLIVER and BOYLES, Judge Advocates

-~

l. The Board of Review has exemined the record of trial in the case
of .the German Prisoners of War named above and submits this, its holding,
to The Judgo Advocate Genersl.

2. The accused were tried Jointly upon the following Charges and
Specific ations ]

CHARGE I Violetion of the 92nd Article of War.

Specifications In that Unteroffizier Anton Boehmer, Ober-
gefreiter Guenther Meisel,’ Unteroffizier Helmut Mayer,
Obergefreiter Werner Jaschko, Obergefreiter Erich Von
der Heydt, Gefreiter Werner Hossann, and Obergefreiter
Heinrich Braun, German prisoners of war, acting jointly
end in pursuance of a common intent with persons une
known, did, at the Prisoner of War Camp, Hearne, Texas, '
on or about 17 December 1943, with malice aforethought,
‘willfully, deliberately, feloniously, unlawfully and
with premeditation, kill one Hugo Krauss, a humen being,
by striking him with a pipe, wooden sticks and other
instruments unkrnown.
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CHARGE II: Violation of the 96th Article of Wars

Speoif:lcatlon: (Plea of statute of limitations in bar of éria.l
. sustained as to all accused). o .

Each acoused pleaded not guilty to, snd was found guilty of the Speocie
fiocation of Charge I end of Charge I. No evidence of any previous
convictions was introduced as to any accuseds With three=fourths of

‘the members of the court present at the time the vote was taken con=
ocurring, each accused was sentenced to be oonfined at hard labor, at °
such place as the reviewing authority may direct, for lifes The review-
ing authority approved the sentence as to each acoused, designated the

" Us Se Penitentiary, Leavenworth, Kansas, as the place of confinement

and forwarded the record of trial for action under Article of War 50%.

. 3« Upon the jurisdictional aspect of the case it was stipulated
that each accused was on 17 December 1943 and on 21 January 1946 a German .
prisoner of war and that the United States was the detaining power of each
accused (R 12, 133 Proses Ex. A). - This was sufficient to give the court
- Jurisdiotion under Articles 46 and 63 of the Geneve Convention providing
that prisoners of war shall be subject to the laws, regulations and orders
"~ 4in force in the armies of the detaining power, and that prisoners of war shall
be subject to the same courts and procedure as persons of the armed forces
of the detaining power (II Bulle JAG 61-56)s It was further stipulated by
each acoused that the requirements.of Article 62 of the Geneva Convention
relating to defense counsel and interpreters for accused had been complied
with (R 14, 15; Pros. Ex. B)e Following the surrender of Germany the Swiss
- Government declined to oontinue as the Proteoting Power for German prisoners
of war, hence it was not possible to give at least three weeks notice to
the protecting power as provided by Article €0 of the Geneva Convention.
However, the ocarrying papers show thet notice of the proposed trial of each
accused was sent to the Provost Marshal General three weeks prior to triale
. Two German Amy officers were present as official German observers (R 2).
"Every right and privilege guaranteed by international law to prisocners of -
wer against whom judicial proceedings have been instituted was striotly -
observed. o : : :

- 4e The events in this case occurred in the.area of Company 3, Compound
I, Prisonsr of War Camp, Hearne, Texas. The buildings housing Company 3
oonsisted of eight barracks numbered 1 to 8 inclusive, a mess hall, an
orderly room and a latrine, The buildings were arranged in two parallel
. rows} on the row facing the company .street were located the mess hall, the
orderly room and barracks 1, 2, 3, 4 and 6; immsdiately to the rear was
located the other row of buildings which oonsisted of the latrine and barracks
8, 7 and 6+ A psthway separated the front row of buildings from the rear
row, and the ocompany street separated Company 3 from Company le The latrine’
was located to the rear of the orderly room and barracks 1 and 2; the long
axis of the latrine was parallel to the pathway separating the two rows;
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.the long axis of all other buildings was at right angles to the pathway
(Pros. Exse C, D and E)s It was stipulated that Prosecution Exhibits C, -
D and E correctly represented their respectively shown areas (R 20, 21,

22). Hu'gg Krauss, the victim, had a bunk at the end of barracks number 1
near the door opening onto the pathway (R 22, 30, 52, 96, 105; Pros. Exe.

E; Def. Ex. 1)s The prisoners of war slept on double=~deck wooden cots
(R 88)s The bunks of the accused were located as follows: Boehmer,
barracks #¥1, near the end toward the company street (R 34; Pross. Ex. D;

Def. Ex. 1); Von der Heydt, barracks #4, (R 47, 133); Jeschko, barracks #4¢
(R 47,57, 128); Hossann, barracks jf1 (R 129; Pros. Exe. H=1); Meisel, barracks
#7 (Prose. Ex. I); Heyer, barracks 72 (R 95, 98, 103, 125); Braun was a
member of Company l. Prisoners were permitted to visit between barricks
in the same compound after the lights were out end the fences between the
c(aompox)mds were often cut and there was frequent visiting between compounds
R 93). ’ ) -

The deceased, Krauss, worked at the cold storage warehouse, and was
the interpreter during formations of the company after working hours (R 83,
116, 123). Prior to 17 December 1943 he had reported to the Americen
company commander certain incidents which had occurred in Compound I, one
incident being a disturbance in Company 1 involving the beating of someone
which accused Boehmer had quelled (R 84)s The deceased generelly kept away
fran the rest of the company. lihen he came off duty he seldom went to the
barracks, but instead stayed most of the time in the orderly room. He had
a radio, which he would turn off whenever any German musioc began (R 120).
For a long time there had been erguments in which deceased was involved
(R 121 ). After each meal the company always sang a German songe Deceased
never participated in the singing and always left'as soon ag he finished
eating (R 119). His parents lived in New York (R 120, 124). He had made
statements-both that he was an American and a German, ‘and had also wanted
a furlough to go to his home in New York for Christmas and had said he'
would return as an American soldier (R 124)s On 17 December 1943, arguments
about and with deceased developed in the company ebout certain German news
bulletins; some arguments about deceased included discussion of beating him; -
deceased was supposed to have made the statement that the news bullk tins
were not true and other prisoners contradicted him (R 116, 120, 121, 123,
136, 137). How those news reports got into the Compounds was known to the
prisoners but, acoording to one of the accused, "Nobody did find that out
from us"; "They just.got there through the post office workers™, the "post
office" apparently being a device instituted by the prisoners (R 126). A
short-wave -radio set was secreted in the area, and it was believed that
deceased had revealed it (Pros. xs. H-1 and I)s One Karl Osterhorn was
the spokesmen for the whole cemp (R 116). "It was generally understood abaut
the camp that Karl Osterhorn had decreed that anyone who should betray the
shortwave radio set should be put to death" (Pros. Bxe I).

On the night of 17 December 1943 a number of German prisoners
gathered in barracks #4 (R 48, 49); nearly all of them were armed with clubs.
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The group stayed about an hour. The deceased's name was mentioned (R.48).
About ten o'clock, seven to ten of the prisoners left barracks #4 through
the door on the end next to the pathway (KX 48, 61, 52, 58; Pros. Ex. E).

The lights were out (R 52). The accused Von der Heydt, or a voice believed
to be his, immediately thereafter made a statement to the effect that the
group went into barracks #1 (R 49, 58), where the deceased's bunk was
located. The deceased was in his bede. About 10230 the sound of "“loud beatw
ing from sticks and yelling from Krauss™ (the deceased) was heard (R 23).
Deceased was yelling, "Meyer, cut it out, I em bleeding" (R 23, 31, 50), or
"eyer, no", or "ieyer, help" (R 69)s Priscner Zehrer slept at the other
end of barracks #1 (+ 21, 30; Pros. Ex. E), eight or nine beds from deceased's
bed (R 30), and was in bed (R 23); he was awakened by the sound of the beat~-
ing and deceased's screaming (R 23, 31, 34). Prisoner Heypeter's bunk

was in barracks #4 (X 45, 46; Pros. Ex. E); it was between twenty and thirty
meters from barracks 74 to barracks #1 (R 52), and it was about thirty-five
meters from Heypeter's bed to deceased's bed (R 55), Prisoners in barracks
#4 (R 50), or Heypeter (R 52), opened & window in that barracks and listemed.
Hoypeter heard the beating and deceased screaming; the blows could be heard
_distinctly end lasted ebout half a minute (R 60, 61, 56). The attackers
disappeared before sny of them could be seen or identified (R 23, 24, 31);
one man ceme back, looking for something under the bed (R 24). Prisoner
Merkel, slept under the deceased (R 23, 34, 36); he went to the other end

of the barracks and awakened accused Boehmer {R 23, 34, 356); (Pros. Ex. D;
Def., Ex. 1); Merkel told Boemmer, "Anton, wake up; they are beating Krauss"
(R 23)s Boehmer slowly dressed (R 23) or started putting on his pants -
trying to button them end running at the same time (R 117, 119), started

to deceased's bed, turned on the lights (R 117) and went to deceased (R 23,
117), Deceased was sitting in bed, was covered with blood, and he was
soreaming loudly (R 24, 117). Accused Boehmer went after a first-aid man
end a litter, procured both and returned. Deceased had gone to the latrine;
Boehmer followed him there, and followed him when he returned to his bed,
and then put him on the litter; deceased was then taken to the hospital by
Boehmer, Zehrer and others (R 25, 27, 117)s. On the operating table deceased
was given first aid by an American doctor; his eyes were closed and thick
and bloody; his head was bleeding from several places; his hands and arms
were beaten (R 26). On the following moraing the. American company commander -
found deceased's bed was torn up and splattered with blood, his radio was
smashed, and the walls and ceiling were also splattered with blood (& 88, 89).

_Deceased was transferred-to the McCloskey General Hospital, Temple,
Texas, on 18 December 1943 and died there on 23 December 1943 (R 40, 43). A
photostatic copy of Standard Certificate of Death, No 53318, Bureau of
Vital Statistics of the State of Texas, bearing the impression seal of the
State of Texas, and certified by the State Registrar of Vital Statistics to
be & copy of the death record of Hugo Krauss was received without objection
(R 64, 1103 Prose. Exe G)e The certificate stated that Krauss died at -
igCloskey General Hospital at 11303 p.m. on 23 December 1943, and that the
primary cause of death was:
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"Concussion, cerebral, fractured skull -
Contributory causes were: '
Multiple lacerations, etc., traumatic."

5. Ageinst this background of the homicide and the oircumstances
and events preceding it, we examine the evidence pertaining to each
accused individually.’

K

8 Aécused Gunther Meisel.’

Accused Von der Heydt, as a witness in his own behalf, testified that
before the attack Meisel told him to come to barracks #1 (R 133).

-

v Prosecution evidence. Shortly after the attack, witness Zehrer saw
Meisel in the latrine washing his hands (R 26)e On 19 October 1946,
after being fully advised of his rights, Meisel voluntarily made and

signed a sworn statement, which was.admitted without objection as Prosecution

Exhibit I (R 76, 77, 78). The law member ruled that the statement could
be considered as evidence against Meisel only, and not against any other
accused, and the court was so instructed (R 78). The statement, in
pertinent part, is as followsi ' ’

"xkx All of Company -3 was waiting for the word. There were
=~ approximately 400 in Company 3 and not ¢ne person in the company
said one word against the action. Everybody was for the beat=
~ing, but many of them were too clever to join in. They encouraged
us by talking for it. Everybody in the company disliked Krauss.
: * ] » . *

T "yax Everybody in the whole company was talking about it.
Group meetings were formed by prisoners in every barracks in
Compound 1 to discuss the beating that everybody knew was to
take place. Practically everybody joined in these groups.

"While these meetings were going on, I went to Barracks 1
of Company 3 to talk * * sbout the Krauss beating., **+ I said,
'Taking any men from the Third Company is no goode.' I thought
the men should come from other companies because Company 3
would naturally be suspected, since this was Krauss' company,
It was then decided by **» and I that »*% ghould select the
men from Compeny 4, **#* and I then went to Company 4 to ask for
the men. We talked to several persons, but we could secure no
volunteers. #*** and I went to Barracks 4. I guess *** had no
trouble in getting the men, because he showed up in Barracks 4
right away with five or seven men. *** ghowed the men to me and
said, 'This and this and this are the men.' I did not know a.ny
of theme They must have been from the First Company.

"At about 2200 hours a meeting was held in Barracks 4.
Those present included me, *** the 5 to 7 men he brought and .
several men from Barracks 4. The meeting was to decide the best
way to beat Krausse I was the only man from the Third Company.



(112)

"I would not even recognize the faces of the men *x* brought
to the meeting if I were to see them nowe I saw them only
by candlelight in this meeting and by the light from the.
Compeny 3 I trine at the time of the beatinge I think they
were from Barracks 4 and 5 of the First Company. *** We all
talked in the ordinary way during the meeting. The men in

- Barracks 4 heard the discussion. They were all awske. Some
of them joined in by saying, 'That is a good idea,' 'The best

«thing is to kill him right pow,' and such things. I do not
know the names of any of the men who said these things.#xx*

' "It was too early to attack Krauss because he was still
awake, **# He spent the evening playing cards until about
10330 P.M. He was strong end must have believed he could take
care of himself, . While in Barracks 1, I heard Krauss say,

'Let them comes I am not afraid.' He was talking loud. He
knew somebody was cominge. ‘
" "At the meeting we figured out what everybody was going

to d. We had some guards standing outside to watch the
tower guardse. *** Six or eight of us were to beat Krauss.
Everybody at the meeting had brought sticks of wood with then,
I had a piece of pipe about 9 inches long and about % % inch
or 3/4 inch in diemeter. I sharpened a piece.of wood and
drove it into the pipe so I could handle it. Several of the
sticks brought by the others were 2 inch by 4 inch sticks
about three feet long with one end whittled down so they

. could hold them. Spikes about 4% inches long had been driven
through the sticks and the points of the spikes stuck out
about 2—% inches from the boardse I saw no stick with a razor
blade in ite I saw no one with anything to burn Krauss. .
Someone was to turn off the light switch in Barracks le Every-
one was instructed to bury their sticks at eny place they oould,
immediately after the beating was finished. Nobody said how
much Krauss should be beaten. All members of Barracks 1 had
instruotions to stay in bed and be quiets Guards were on duty
outside Barracks 1, but I do not know any of their names.

"While we:were gathered in Barracks 4, someone reported
that Krauss was asleeps This was about 2345 hours. We all
carried our sticks and went to Barracks l. 4s soon as we
entered Barracks 1, we started beating Krauss. We were
supposed to hit him at certain places, but we got nervous and
hit him anywhere we could. All s8ix or eight joined in the
beatinge I do not kmow the names of the others in the beating,
ok, . :

_ »* *® ‘ . *

"I was first at Krauss' feets I hated his radio and wanted
to beat it. I then went up toward his shoulderse. I don't think
I hit him on the heade I just hit him. Iy stick broke and I
lost the pipe. Krauss got out of bed and everybody was nervous



and ran out of the barracks. We all scattered. I suppose i

the others went to their barracks. I went to Barracks 2.
Everybody in Barracks 2 was standing at the windows looking
outs I shall never forget those faces. Someone asked if
Krauss was deade I knew then the affair was serious. I
had not intended to kill Krauss or to help the others .:
kill him. I Jjust wanted to beat hime I hed tried not
to hit him on the head because I did not want him to die,.
"I walked through the Second Barracks and into the
Fourth Barrackse. I told them, .'It's all over.'! I then
went to the latrine to wash myselfe My hands were bandaged
because of injuries while I was working in the woods,
Krauss' blood had sprayed the bandages. ¥then I approached
the latrine, I saw Krauss, Merkel snd somepne &lse standing
on the steps of the First Barracks., I knew then he was not
deads Immediately after I entered the latrine, Krauss came
in. He was bleeding all over. He said nothing, except he
continued to cry and yelle He had been yelling since the
beating started. He kept orying until he wag taken to the
hospital. :
' "I unwrapped my bandages, washed the blood off my -
fingers and rewrapped my hands so the blood stains on the

bandages would be inside and would not show on the outside.

I was very nervous and left the latrine while Krauss wes
still theres. There may have been one or twd others with
Krauss, I am not sure. Zehrer and Merkel could have been
with hime *** I remember seeing one of the clubs that was
used in the beating in the wastepaper box in the latrine.
I did not move the sticke I went from the latrine to
Barracks 7 end got in bed immediately. All the other pris-
oners of Barracks 7 were in bede I 1it a cigarette, and
while I was smoking it an.Americen First Lieutenmt and
another Americen officer walked through the barracks, using
flash lights to check the bedss I guess it had been ebout
16 minutes since the beatinge After the American of ficers
loft, I remembered I had left my stick in Barracks 1. I
got up and went in my night clothes to Barracks 1 to look
for the sticke I did not find ite The lights were not on,
but Krauss had already been taken away. I went back to
Barracks 7 and went to bed for the rest of the night.
Nothing else happened until the next morning when the
Americen officers had an inspection for the whole compound.
lie were all checked for blood stains.

"Mihen the investigation was conducted no one talked to
mee If anyone had asked me at that time or later, I might

(113)


http:LieuteilEl'.lt

(114)

have told them the whole story. From the time of the beating
until now I have had a bad conscience. I felt afraids I
wanted to tell someone to get it 'off my chest.' My mother
always told me that this sort of thing alweys come to light
even as much as 20 years later.- I have wondered why someme
didn't ask me for the truths I was expecting someone to come -.
and talk to me all the time. I was glad--maybe-happy--when
you came to talk with me about it. I am through with everye.:
thing nows I have told you everything I knowe I just feel
sorry I can't tell you more names-~~but I don't know any more
namess If there is a court-martial trial, I will tell the
court the same things I have told you.

* - *. . L ]

"xxxx It was generally understood sbout the camp that
Karl Osterhorn had decreed that anyone who should betray .
the shortwave radio set should be put to death. It was :
believed that Krauss had reported the radios. I recognized
Osterhorn when I saw him, but I knew him only slightly. I
heard him seay, at Krauss' funeral, *'This is the home he's
been looking for' or something like that *r#x,"

Defense evidence: Meisel made an unsworn statement that the reason
-for his pre=-trial statement was "to get it off of my chest, everything",
He did not believe Krauss should be beaten to death, and used an iron _
pipe because he hated Krauss'! radio, and hit Krauss with the pipe because
he got excited. At the time of the beating accused was a Nazi but has
changed his beliefs and wants to get back to the United States after he
is repatriated. About 3 months prior to his statement he had acquired
religious beliefs which cha.nged his viewpoint of the whole affair (R 139~
141).

b. Accused Heinrich Braune

-Accused Jaschko, as & witness in his own behalf, testified that
Braun visited him in barracks #4 on the night of 17 December 1943; that
they talked about deceased's behavior but nothing was said about.beating
l(L’Lm; that he then took a walk with another, but Braun did not go a.long
R 129).

Prosecution evidence. Braun was seen in barracks #4 on the night
deceased was beaten (R 47, 67); he and others stayed in that barracks
about an hour, end deceesed's name was mentioned but the witness does not
know who mentioned it == the lights were out and it was dark (R 48).
Braun did not have a club, and when asked by another why he did not have
one "Braun made the statement that he was strong enough; he could do it
with his fists." The witness thinks that when he later looked out of the
window Braun did have a club (R 48, 49). Braun asked cne Gilliam why he -
was not going along, to whioh Gilliam replied, "I em already in bed"

(R 49)e Gilliam slept in barracks #4 (R 66); he testified that, after
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telling Braun that he was not going with they Braun called him "Coward--
dog"; and that he did not hear Braun say anything else (% 58)s Braun
was one of the group that left barracks #4 = he was "one that went with
them to the beating" (R 61). ‘

Defense evidence. No evidence was offered by the defense as to -
Braun, end he did not testify.

v

6+ Accused Werner Hossann,

4dccused Jaschko, as a witness in his own behalf, testified that
Hossann came into barracks ;4 while he wes talking with Braun; that he
then took a walk in the camp with Hossenn; that he went to barracks #l
with Hossann to get a book from him, as he had often dane before; that
Hossann walked to the door with him as he left; that he and Hossann
often took walks at night because they did not have much free time to
talk except at night; and that while he was in Hossann's barracks nothing
unusual took place (R 129, 130). ,

Prosecution evidence. Zehrer testified that he went to an investiga-
tion held on 24 December after the beating; that with reference to that
investigation he had & conversation with accused Boshmer and Hossann
during which both accused told him that ®I should not say anything® (R 27).
Hossann was present with others in barracks #4 on the night of 17
December 1943 before the beating (R 46, 47, 57). Hossann told the witness
"that later he was going to barracks 1 to see if Krauss is already asleep™;
Hossann made that trip end came right back to barracks 74 and said "Krauss
is already asleep (R 48)s Hossann was assigned the job of being a look-
out, but the witness does not know whether he did that (R §0). Hossann's
job was assigned to him by "one of the beaters®™; the witness does not know
which individual made this assignment, and he does not lmow whether Hossann
was in the group that left barracks #4 (R 652). After being fully advised
of his rights, Hossann made and signed a_sworn statement on 18 June 1945
(R 68=72); the statement in German was admitted without objection as
Prosecution Exhibit H (R 70, 73), and an English translation, stipulated
as being accurate, snd also signed and sworn to by Hogsann, was admitted
as Prosecution Exhibit H-1 (R 73, 74). The law member ruled that this
statement could only be considered against Hossann, and not against any
other accused, and the court was so instructed (R 70 74). The statement
followss .

M0on the 17th Deoember 1943, Sorgeant eessse gave out the
German news reports, which were heard by us. As I was sick in
bed’. in the barracks with fever, becauss of an injection,
Hugo Krauss came in and shouted eround in the barracks,
that those reports were false reports, the American reports
woere true, - Krauss then is supposed to heve betrayed the
shortwave set. After the count Sergeant ses... told the

'
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company, that Krauss had again done something swinish,

and that it was time, to give him the Holy Ghost. On

‘account of that, the entire company was in an uproar,

and men went from barracks to barracks. Finally we

gathered in Barracks 4. After one of the men went to

Barracks 1 and reported back, that Krauss slept, the

men, who had gathered, about 10 men, eeeess. One armed

with a piece of iron pipe, the others armed with wood,

went to Barracks 1 on the street leading to the latrine

and the messhalle eeeee and I went to Barracks 1 on

the camp street. My task was, to stand on the main light

switch, whioh was pulled, together with eeeeee I fulfilled .

this taske After the affair with Krauss I went back to

Barracks 4 together with esee¢s Then I went to the washe _

room, to relieve myself and to wash my hands, and, then to

my bed in Barracks l."
Defense evidence. Hossann made an unsworn statement that he was 19

yoars of age at the time of the homicide and that he did not take a

more active part, other than as guard of the light switch, during the

beating of Krauss because he was too weak and too younge He did not

believe that Krauss should be beaten so severely as to cause his death

(R 138).

de Accussd Verner Jaschkoe

Prosecution evidence. Jaschko slept in barracks #4 (R 47, 57),
and was in his barracks on the night of the beating (R 47). Deceased's
name wes mentioned by someone, but the witness did not know by whom
(R 48)., "One of the beaters", the witness does not know which, told
Jaschko to watch the door of barracks #1 toward the street and make
sure that nobody turned on the light switch (R 50, 52; Pros. Ex E)s The
witness does not know whether Jaschko was in the group that left barracks
#4, nor whether he carried out his assigned task (R 52).

For the defenses Jaschko testified that he lived in barracks #4 of
Company 33 that he was present at the 8345 FM roll calls on 16 and 17
December 19433 that he went to his barracks after the count and was visited
by accused Braun; that he and Braun discussed deceased's behavior but
-neither mentioned anything sbout beating him (R 128, 129); that accused
Hossann came in and he and Hossann went for a walk in the camp; that
Braun did not accompany them; that he went to barracks #1 with Hossamn
to get a book from him, as he had often done before; that he and Hossann
often took walks at night because they did not have much free time to talk
except at night; that while he was in Hossann's barracks nothing unusual -
happened; and that on his way back to his own quarters he heard a loud

" yell and figured that Hossann on reentering his barracks had knocked over
& table or chair which excited the others in the barracks (R 129,. 130).

10


http:Hossa.nn

(127)

‘e« Accused Erich Von der Heydt.

Prosecution evidence. Von der Heydt slept in barracks #4 (R 47).

. He walked to the door of barracks ##4 with the group, but did not leave

" with the group and was in barracks #4 after the group departed. He

then stated that the group went into barracks #1 (R 49)s He told the
group when they went out where deceased's bed was located in barracks #:1
(R 50, 52). TWitness Gilliam testified that after the group left he heard
somsone say "They are in", which he thought referred to barracks #l, and
he also thought Von der Heydt was the one who said it -~ but he is not
sure (R 58).

\

Defoense evidence: Von der Heydt made an unsworn statement that
following the count of prisoners at 83145 P.M. on 17 December 1943 there
was & commotion among the prisoners; that he went to his own barracks,
which was j4; that he then went to barracks #1 because accused Meisel
told him to, and was back in his own barracks before 10:00 P.M. (R 133);
that a beating of the deceased was discussed in barracks #4 that night;
that he ocoasionally stood where the group was, end that on the second
such occasion he told them "Do it half way and let it go"; that at first .
he was not interested in it and later wanted no part of it; that he was
in his barracks when the group went out to beat deceased, end wes in
bed at the time deceased was beaten (R 134); that "I was in bed at the
time=they said, *'They are beating Krauss'"; and that he knew the barracks
deceased slept in but not where he slept, and did not go out at any time
that night to find out where deceased slept (& 135).

fo Acoused Helmut Meyer.

The accused Boehmer, testifying in his own behalf, testified that as
it was getting dark on the day deceased was beaten "I told lMeyer to go
through all the barracks and tell them they should not make any nonsense™;
that he chose Meyer to go. through the barracks "because lleyer always did
thet kind of work. Meyer separated the company into details and when
something special came up I used Meyer for that purpose™ (R 116); that
Meyer and deceased were un.friendly (R 117); that Meyer read the daily
. Wehrmacht reports on 16 December 1943 (R 119); that on 17 December "thers
wes a heavy air", and he sent Meyer through the barracks ™on account of
they were arguing emong themselves on that afternoon in the compeny” about
the news bulletins (R 120, 121).

Prosecution'evidence. Meyer was company clerk of Company #3 (& 82).
He and the deceased had had arguments at times, but were on friendly terms
most of the time, and the deceased in his capacity as interpreter had -
frequent daily contact with Meyer (K 82, 83)s, Witness Heypeter “testified
that Meyer usually read the German news bulletins, but he does not remember
who read them on 16 December 1943 (R 44, 45); that about 93100 ofclock on
the night of ‘17 December 1943, before the beating, Meyer came into barracks-
#4 and "said that we should not do anything on account of other fellows
- would teke care of ite If there was going to be any noise we should stay
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in our beds anc not make any lipght"; that Meyer did not say what was
sbout to happen (i 46, 47); that Meyer's statement was made to the
whole barracks, and was about an hour before the beating (R 51); and
that the statement was made shortly before the lights went out (& 47)4
Witness Gilliem, who slept in the bunk next to Heypeter (R 56), did-

not hear Meyer make any announcement (R 68, 59). Witness Geissler,

who slept in barracks #6, testified that he was in bed on 17 December
1943 when Meyer came in after the lights were out, went to the middle

of the barracks, and spesking loud enough for all to hear, ™told us that
we should not participate in anything™; and that Meyer said nothing else
and went out (R 60, 61)s During the beating, witness Zehrer, who was
in barracks i1 where the beating occurred (R 22, 23, 30), heard the
deceased yell ™leyer, cut it out, I am bleeding" (R 23, 31). -Witness
Heypeter, whowas in barracks #4 (R 45, 46) heard the same exclamation
by the deceased (R 50), through a window in barracks #4 which other
prisoners (R 50) or Heypeter (R 62) had opened. Witness Gilliem, who
slept in barracks 74 (§p56), heard deceased yell "Meyer, no", or

"ieyer, help™ (R 59)e Apparently on the morning following the beating
the witness Zehrer became epprehensive of his own safety; he testified
that "I felt myself threatened by the second man that night of the
meeting snd I mentioned. something to Unteroffizier Meyer about it";

that Meyer did not threaten him, but "told me that it should be kept
quiet in the company" (R 30); that the "second man" is Franz Hazel (R 30);
-that "I told Meyer that I should watch myself or the same thing would
hp.ppen to me"; that "Meyer told me that he would tell it to the company
seees He told me that he was going to say it in front of the compeny";
that he does not know whether Meyer did so, but that he (Zehrer) never
received eny threats thereafter (R 32).

Defense evidences The American company coﬁxmander of Company 3
testified that lMeyer argued over little incidents but did not engage in
serious arguments; he is just a loud-mouth who did a lot of talking (R 92)_.

Prisoner Beschorner lived in the same barracks as Meyer; he did not
hear Meyer make any statement about the deceased, nor did he hear any
noise from any of the other barracks (R 95); he turned in to bed right
after the count, was asleep after the lights went out and did not get up
until the whistle blew the next morning (R 97).

Prisoner Bedau also slept in the same ba.rracks as Meyer; he did not
hear Meyer make any statement about deceased that night, was in his
barracks all evening (R 98); and camot sey when it was that Meyer came
in to the barracks, whether it was after the count, or whether he was there

. when the lights went out, or whether he saw Meyer a.bout the time he (Bedau)
_went to bed (R 99,.100).

Prigsoner Boehm, who slept in barracks #’7 » testified that Meyer came to
barracks #7 about 9100 o'clock the night of 17 December 1943 and said
"Don't beat him", referring to the deceased; Meyer also said "Remain in
your beds"; Meyer did not say that somebody else would do the job, and the
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witness did not remember Meyer telling them to remain quiet (R 101, 102).

Prisoner Fleischman testified that he slept in the bunk over Meyer
at the compeny street end of barracks 2 (R 103, 105), On 17 December 1943,
witness and Meyer went to bed shortly after lights went out, and Meyer
had said nothing about deceased before going to bed (R 103). Witness had
_never heard Meyer say anything egainst deceased (R 104)., Witness was
“ awakened later that night and saw people looking out the barracks windcrws,
including Meyer who was wearing a night shirt (R 105, 108),

Meyer testified under oath in his own behalf that he was compeany olerk

‘of Company 3 at the prisoner of war camp at Hearne, Texas, in December 1943
(R 122); that he was a friend of the deceased (R 123) and had known him since
3 June 1943 (R 127); that he had had serious arguments with deceased because
deceased would state one day he was a German ‘and the next that he was an

" American, and Meyer advised deceased not to make such statements (R 123);
that there was also an argument when deceased wanted to go home on a Christmas
furlough end said that he would return as an American soldier (R 124)3 that
Meyer did not threaten deceased but merely advised him (R 124); that these-

~arguments were harmless and in the nature of advice to deceased (R 124),
Meyer read news bulletins to the other prisoners because it was his duty since
he made most of the announcements as company clerk, and because the other
prisoners asked him to do that for them; these bulletins were put @ his table,
they csme from the other compounds "through the mail", and as to their gouroce
"nobody did find that out from us"™ (R 122, 123, 126)s At about 6 or 7 P.M.

on 17 December 1943 he received an order from accused Boehmers MMeyer, go
through all the barracks and tell them that the people should not have any
nonsense” (R 125). In compliance with this order he made the announcement

in all barracks except Noe 1, where he understood Boehmer would make the .
sennouncement himself (R 125). He was not present at the 8145 count on 16.or
17 December.1943 because he had been detailed by an American sergeant to watch
the telephone in the orderly room during the count (R 124). He left the
orderly room after the 831456 P.M. count on 17 December ‘1943, went to barracks '
Ko. 2 and went to bed at about 10 P.M. He did not leave the barracks but was
a.m.\)cened later and went to the window and saw Boehmer carrying a litter (R 125.
126),

+

5. Accused Anton Boehmer.

Accused Meyer, as a- witneu in his own behalf, testiﬁed that between
6100 and 7300 O'clock on 17 December “Boelmer told me, 'Meyer, go through
all the bartacks and tell them that the people should not have any nonsense'";
that he (Meyer) made ‘that announcement in all the barracks, except barracks
#1 where Boehmer intended to make the announcement himself (R125); and t hat
when he (Meyer) was awekened later that night he looked out of the window and
saw Boehmer carrying the litter off (R 126). Accused Jaschko, as a witness
in his own behalf, testified that he was present at the final roll call about
8145 P.M. on 16 December 1943, and at the same count on the following night,
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" and that he did not hear Boehmer mske any unusual announcement on

either occasion (R 128). Accused Von der Heydt, on the stend in

his own defense, testified that he was present at the 8145 count

on 16 and 17 December 1943, and that "Boehmer seid that somebody

reported the news bulletins and you guys know what to do and not to dos

I stood on the right wing from Boehmer and I heard Boelmer say something
‘ebout treason or something like thate There was a commotion smong the -
men. ‘You know or I know what I have to do or something like that" (R 133).

Prosecution evidences Boelmer was the spokesman or company leader
for Company 3 at the Hearne, Texas, prisoner of war camp in December
1943 (R 44, 80)e He had been chosen by the non-commissioned officers
of Company 3, and appointed with the approval of the American compeny
commender (R 81). He had obtained this position by reporting the former
German company leader to the American authorities for influencing pris=
oners not to volunteer for work (R 82, 83)s Boehmer's work was satis=
factory, eand, besides reporting other incidents, he had broken up a
disturbance among the prisoners in adjoining Compeny 1, in which someone
was being beaten (R 81, 84). He was recognized as the leader of the

- other prisoners of war in Company 3 (R 81), and his duty was to transmit
and carry out orders issued by the American personnel of the camp (R 80).
In his capacity as interpreter the deceased had frequent daily contacts:

. with Boehmer, and they wers never observed in any arguments (R 83). It
was deceased who reported to the American company commander the disturb=-
ance in Company #1 and Boehmer's aotion in quelling it, and deceased
reported other incidents but he never made any statement derogatory to
Boehmer (R 84).

Witness Heypeter testified that Boehmer read the German news bulletins
to the camp on 16 December 1943 at the 9300 o'clock count of Company i3
(R 44), Heypeter also testified that Boehmsr ocoassionally read the bulletins,
but that he does not remember who read them on 16 December (R 45). He
further testified that on that occasion Boehmer also said "If we have
swine-hunder or traitors in our company you fellows lmow what to do.
Beat them to death"™ (R 45); and that he does not know that deceased was ever
present when the bulletins were read (R 61). )

Nitness Zehrer testified that at 8146 P.M. at the nightly count on
16 December 1943 he heard Boehmer meke an emnouncement to Company 7#3, from
the back steps of the barracks in front of the latrine (R 17, 18, 19, 32);
that there "Boehmer made the statement, 'There is & traitor amoug us and
you fellows know what to do ebout it and for my concerm you can beat him
to death!" (R 18), or that "There is a traitor in our ranks, you know
what to do about ite 4s far as I am concerned you can beat him to death",
the witness being unable to say that those were the exact words; that
deceased had gone to the orderly room and was not present at the time (R 32);
and that, with reference to en- investigation of the homicide on 24 December
1943, Boehmer told him that he (Zehrer) "should not say anything™ (R 27).
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. Witness Gilliam testified that "Between the 16th and 17th, I saw
Unteroffizier Boehmer make & speech to the companys 'We have a traitor
among us_and you know what you have to do'"™; that this was before deceased
was beaten, but he does not know who Boehmer was talking about (R 57).

'Witness Geissler testified that on the day or the day before the
beating he did not hear Boehmer mske any unugual announcement, nor any
announcement at all, although present at the roll call usually and that
he was present at roll call on 16 December; that he did not see Boehmer
during or after that roll call except while Boehmer was counting the menj
and he cannot remember that Boshmer could have made an announcement o
(R 61, 62).

Defense evidence: Prisoner of war Beschorner testified that he was -
present at both the 8145 P.M. roll call on 16 December 1943 and at the
roll call on the night before and did not hear Boehmer make any announce=
- ment, although he was standing about 12 to 16 meters from Boehmer (R 94-95).
Prigoner of war Fleischman testified that he was present et both the 8:45
P.{e roll call on 17 December 1943 end at the same roll call the night
before and did not hear Boehmer meke any unusuel armouncement (R 104).

Boehmer testified under oath in his own behalf. He stated.that he had
held the job of spokesman for Company 3 for about three months prior to
17-December 1943 (R 114, 115, 120). He had obtained the Jjob through informe
ing the American company commender that the prior German spokesman was
obstructing the volunteering of the prisoners for work details (R 115).

The deceased kept himself separated from the company; when he came off

duty he very seldom went to the barracks, and stayed in the orderly room
most of the time. He had a radio and would turn it off the instant eny
German music started (R 120)s After each meal the company sang & German
song; deceased never participated in that and always left as soon as he
finished eating (R 119)s For a long time arguments in which deceased was
involved had been going on; none of the previous arguments had been about
the news, "but there were a lot of other things they argued about" (R 121),
The deceased, as company interpreter, was very close to Boehmer and thsy
never had any serious arguments (R 116, 117), and he never made any state-
ment against deceased (R 119)s Boelmer had advised deceased to transfer
because of the situation in the company, end two months before the beating
had reported to the American company commander that deceased was in danger.’
Boehmer did not report to the American compeny commander that deceased

was in danger on 16 or 17 December 1943, because the American company com-
mander was very strict and "If I would have t0ld him that, he probably
would have ordered Krauss out of the company™ (R 118)s Accused Meyer read
the daily Wermacht reports on 16 December 1943, and deceased was not present
at the time (R 119)s. On the afternoon of 17 December, ™It must have been
on the day when Krauss was beaten”, there was a lot of arguing in the
company about the deceased (R 116); "......they were arguing among themselves
on that afternoon in the companye +e.e They argued about the news bulletin"
(R 116, 120,121, 136, 137). Boehmer does not remember what news the arguments

-
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were about (R 121, 137). The arguments were between the deceased and other
members of the company; the arguments had gone on all day (R 136)s "It

was supposed to have been this way that Krauss made the statement that it
was not true and the other ohes contradicted him" (R 137). There was
nothing to lead Boehmer to believe that deceased was due for a beating

(R 116), and he did not kmow on 17 December 1943 that there was some talk

of beating the deceased = "No, I did not know anything about ite Only there
was a heavy air" (R 120)s Boehmer talked to deceased about the matter that
evening when the argument was going on (R 116)s About the time it was getting
dark, Bcehmer sent Meyer through the barracks = "I told Meyer to go through
all the barracks and tell them they should not make any nonsense"; Meyer

was chosen to do this "Because Meyer always did that kind of worke. Meyer
separated the company into details and when something special came up I used
Meyer for that purpose™ (R 116). Meyer was sent through the barracks to make
that announcement "On account of they were arguing emong themselves on that -
afternoon in the company" about the news bulletins (R 120, 121), Boehmer
was present at 8145 P.M. on 16 and 17 December 1943 when the count’ of the
company was teken; he did not on either occasion make any statement to the
company that enyone was due for special handling, and, as above stated,

there was nothing which lead him to believe at that time that deceased was
due for a beating (R 116); Boshmer did announce to the company at the 8145
count on 17 December 19433

"A+ I told the company, everybody to listen there are
not going to be any more news reportss That there
would not be any more disturbences in the company
. any more. I am going to clear this matter and each
one of you knows what they have to do and must not do.

"Qe What is the German word for disturbances?

"A. ‘'Schweinerie,' meaning a lot of nonsense which does
not belong hsere.

"Qs This statement which you made, was directed. toward the
giving out of news only, is that right?

"A. Yes, sir, the statement I made I made on account of I’
sent Sergeant Meyer through the company and everybody
knew what it we.s about. .

~

"Qe Did you refer to the news or to the Krauss beating‘l

"A. The beating. On account of they were arguing all day
- long in the compound e,bout it,.

-"Q. Arguing as to what?

"A. On acoount of the news bulletins, came the a.rgument."
(R 136; emphe.sis supplied).
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Boehmer knew the camp spokesman, Osterhorn, but they were unfriendly -
because Osterhorn had caused him a lot of trouble and tried to get rid
of him as company leader; Osterhorn did not give Boehmer any instructions
concerning the beating of deceased (R 115).

Boehmer further testified that the first information he had about
deceased being beaten was when he was awakened by Helmut Merkel (R 117).
Boelmer put his pants on with some diffioculty, trying to hold end button
them and run at the same time, started toward decessed's bunk and turned
back and switched on the lights, and then went to deceased (R 117, 119).
He was surprised end frightened to find blood all over in the vicinity of
deceased's bunk. Boehmer went to the infirmary, obtained a litter and a
first aid men, returned to the barracks and found deceassed in the latrine
covered with blood. Boehmer followed deceased back to his bunk and put
him on a litter and helped take him to the hospital (R 117). On the way
to the gate someone yelled at Boehmer that deceased should be altogether
beaten to death (R 118)s The next morning Boehmer was placed in the guard-
house (R 118). N ‘ -
6. Murder is the unlawfull killing of a human being with malice
aforethought, without legal justification or excuse, The malice may
exist at the time the act is cormmitted and may cmsist of knowledge that
the act which causes death will probably cause death or grievous bodily
harm (par. 148a, MCM, 1928)s The law presumes malice where a deadly
weapon is used in a manner likely to and does in fact cause death, end
an-intent to kill may be inferred from an act of the accused which manifests
& reckless disregard for human life. "Malice in law does not necessarily
"mean hate, 11l will or malevolence, but oconsists in eny unlawful act,
wilfully done, without just excuse or legal occasion, to the injury of
another person" (Wharton's Criminal Law, 12th Ed., Sec. 146). Malice
'is presumed from & deliberate unlawful act against another person, of
such character as to show an abandoned and malignant disposition, as where
_an injury is caused by violence® (Ib, Sec. 148)s It is inferred from all
the faots of the case, as a presumption of fact (Ib, Secs. 159, 438, 439).
Malice aforethought imports premsditation (Allen v. U.S., 164 U.S., 492,
41 L. Bd. 528, 17 S. Cte. 154). " "Premeditation and deliberation, as an
slement of murder, consist in the exercise of the judgment in weighing
and considering and forming end determining the intent or design to kill,
In this connection the word 'premeditation' means simply entertainment

by the mind of an intent or design to kill"™; end, being established, the
length of time it existed is immaterial == the homicide will be murder
(Wharton's Criminal Law, 12th Ed., Sec. 420). ™It involves a prior
intention to do the act in questions It i8 not necessary, however, that
this intention should have been conceived for smy particular period of
times It is as much premeditation if it entered into th® mind of the
guilty agent a moment before the act, as if it entered ten years before™
(Ib., Sec. 507)e _
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The evidence shows that Huga Krauss, & German prisoner of war, was
savagely attacked and brutally beaten with a piece of iron pipe and spiked
clubs while in his bed in barracks #l of company #3 of the Priasoner of War
Camp at Hearne, Texas, late on the night of 17 December 1943+ It appears
that by his ections and attitude he had incurred the 11l will, and indeed
the hatred, of other German prisoners of war; and that they suspected him
of betreying the secret short-wave radio set, by which, it may reasonably
be concluded, the German news reports were being received. On the night
of 17 December 1943 a meeting of a number of the German prisoners of war

" was held in barracks #4; detailed plans for beating deceased were ocarefully

worked out, including the posting of guards and lookouts; and the group then
left barracks 74 and the beating of deceased ocourred immediately thereafter.
The circumstances surrounding. the beating, and the nature of the injuries -
inflicted, indicate a purpose to kill, The cruel and brutal treatment

‘the deceased received shows an intention to do something more than merely

to whip hime That his death was the result of the wounds he received during

" the besating was established by the Standard Certificate of Death of the State

of Texas; the competency of the official vital statistios records of a state
to prove the facts recited is settled (cu 283737. Macinm (Iv Bull. JAG
421, 422). .

7. The record shows that the acoused Meisel and Braun were present
at the scene of the beatinge

Meisel, according to his own pre-trial statement introduoed in evidence,
was present at the meeting in barracks #4, helped plen and make arrange=
ments for the beating of deceased, and actually participated in the beating
by striking deceased repeatedly with a piece of iron pipe. In an unsworn
statement at the trial, he said that he made his pre~trial statement ™to

- got it off my chest, everything®™. The record of trial is legally sui'fioient

to sustain the findings of guilty as to acoused Meiselo

" The legality of the convictions of the other six accused depends on
whether they aided and abetted the one known assailant, Meisel, and are

_ therefore liable under the Federal statute making aiders and abettors

liable as principalse That statute (18 U.S.C.A. 550) is as followss

"Whoever directly commits any'act-con'stitu‘ti.ﬁg en offense
defined in any lew of ‘the United States, or aids, abets, counsels,
_ commands, induces, or procures its cammission, is a principal®.

It will be noted that the forxmzla. of the ata.tute‘ is "aids, abets, counsels,
commands, induces or proourea . It appears fram the authorities that the
necessary slements ares : » '

(1) Preoconcert of action or prior arrangement with the prin-
- cipal actor, plus presence at the corimej or
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(2) Overt act aiding or encouraging the crime, done with
intent to aid or encourage (Cd 310421 (ETO 10860,
23 BR-ETO 193), Smith & Toll; Cl. 312657, Reck &
liontgomery, V Bull. JAG 207,208). .
Accused Braun, a member of a different company, was present at the
meeting in barracks jf4s He was cne of the group that left barracks 7#4;
he was 'tne that went with them to the beating". That evidence fully
justified the court in inferring that Braun was actually present with
the others when the deceased was beaten., But mere presence at the crime
is not encugh to support a finding of guilty (CM 238485, Rideau, 24 BR
2633 CH 312657, Reck & lMontgomery, V Bulle JAG 207, 208; 16 C.de 132;
14 Am. Jre. 829)e The conviction of accused Braun, however, does not
rest solely upon his presence at the crime. During the meeting in
barracks ff4 he made the statement that his reeson for not being armed
with a club was that "he could do it with his fists"; and when another
prisoner who was already in bed declined to go along with the group,
Braun called him a "Coward = dog"e Thus, in addition to his presence
at the crime, the record establishes that Braun shared end was actuated
by the common purpose and intent of the group, and his actual encourage=
ment of the mction taken. His preconcert of action in the prior arrange-
ments is cleare. The record is legally sufficient to sustain the findings
of guilty as to him. . i

The remaining five accused were not present at the scene of the beating,.
The legality of their convictions, too, depends on whether they aided or
abetted in the beating and thereby became liable as principals, To test
the sufficiency of the evidence upon this point, the acts of these remainw-
ing accused, prior to and at the time of the crime, will now be examined.

3

iccused Hossann lived in barracks #1, in which the deceased also
lived, He was present at the meeting in barracks #4 at which the beating
was planned. He went to barracks j1 to ascertain whether deceased was
aslesp, and reported back to the group that "Krauss is already asleep".
According to his own pre-trial statement, edmitted in evidence, he was
assigned the job of standing guard over the main light switch in the street,
end" fulfilled this task" while the armed group went tobarracks #l; and
"After the affair with Krauss I wont back to barracks 4. In an unsworn
statement at the trial, Hossann stated that he did not teke a more active
. part during the beating because he was too weak and too young. His assigned
part in the plan of action was one of utmost importance; to have flooded
the deceased's barracks with light at the crucial moment would have revealed
the identity of the assassins to all present in the building. His part in
the plot was therefore.a vitel aid to its successful executione The record
is legally sufficient to sustain Hossann's conviction.

Accused Jaschko lived in barracks 74, and the mere fact that he was
present there during the time the meeting was in progress does not per se,
therefore, reise any inference against him. One of the beaters told Jaschko

\
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to watch the door of barracks #1 at the compeny street end and guard
the light switch, but there is no competent evidence whatsoever in

this record that he did either, or that he left barracks #4 with the
groupe Thile the accused Braun was in barracks ;#4, Jaschko discusaed
deceased's behavior with him but no mention was made of any beatinge
Jaschko then went for a walk with accused Hossann end to the latter's
barracks F#l to get a book; nothing unusual happened while he was in"~
Hossann's barracks, and when Jaschko was returning to his own barracks
he heard a loud yell in barracks #1 and figured Hossann had knocked oyer
a table or chair end other prisoners had started yelling about-it. X
There is no competent evidence whatever in this record tending in any
way to prove thet accused Jaschko did or said anything at any time to
aid, abet, counsel, commend, induce or procure the commission of the crime.
The record of trial is not legally sufficient to sustain the findings of
‘guilty as to hime.

Accused Von de Heydt lived in barracks #4. When the group which

met there left, he told them where the deceased's bed was located in
barracks #1, end walked to the door of barracks #4 with theme After the
group departed he watched them and ennounced their entry into deceased's
"barracks. In sn unsworn statement at the trlal Von der Heydt said that
after the 8145 count that evening (exact time does not appear) he went

to barracks #l because accused Meisel told him to; that a beating of
deceased was discussed in barracks #4; that he occasionally stood where

the group was, and at onme time told them to "Do it half way and let it go".
By informing the group as to the location of deceased's bed and by counsele
ing them to "do it half way", he definitely and overtly aided and encouraged
the beating, with the clear intent 8o to do.

"It is well settled, however, that en accessory before the
fact need not necessarily have intended the particular orime
~committed by the principal; an accessory is liable for any
criminal act which in the ordinary course of things was the
natural or probable consequence of the crime that he advised
or commanded, although such consequence may not have been :
intended by him™ (22 C.J S. 164).

Von der Heydt's conviction is amply sustained by the record.
Accused Meyere. About dark on 17 December 1943, because of arguments
going on-in the company about and with the deceased cancerning the news
bulletins, accused Boelmer told Meyer "to go through all the barracks and
tell them they should not make any nonsense™, Meyer entered barracks #4&
about 9300 o'clock that night and "said that we should not do mnything on
acoount of other fellows would take care of it. If there was going to be
any noise we should stay in our beds eand not make any light", but he did
‘not say what was sbout to happen. Meyer went into barracks #6 after the
lights were out and "Told us that we should not participate in mything .
About 9300 ofclock he entered barracks #7 snd said "Don't beat him" ’ .
referring to the deceased; and also said "Remain in your beds™.  Even if
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those statements were actually made by Meyer, and do not represent merely
the interpretation placed by the witnesses upon his announcement, they do
,not bear any inculpatory inference; they do not necessarily imply eny
sinister purpose or plen or action by lieyer toward the deceased; they are
not inconsistent with the ennouncement Boehmer had instructed Meyer to

meke ==~ "that they should not meke any nonsense™; even the statement that
"other fellows would take care of it" is just as consistent with & belief

by Meyer that an effort toward amicable settlement of the arguments was to
be made, as with violence against the deceased. Meyer testified that about
six or seven o'clock, he made the announcement according to Boehmer's in-
structions in all the barracks except #1, where he understood Boehmer would :
make it hlmself. .

During the beating the deceased yelled "Meyer, cut it out. I am
bleeding®, or "Meyer, no", or "Meyer, help". There is no compsetent evidence .
that Meyer was present at that time or participated in the beating, in view
of which it is our opinion that the deceased's outcries do not of themselves
incriminate Meyer; they may as well have been spontaneous and random agonized
general appeals to Meyer for assistance as direct pleas to him personally to
desist; those cries do not inexorably denote the external stimulus of Meyer's
presences Although accused Boehmer testified that Meyer and the deceased

were unfriendly, Meyer testified that they were friends notwithstanding their
- gerious but harmless arguments which were in the nature of advice to the
deceaseds And, as said by the Board of Review in the Smith & Toll case,
suprag. o .
"A trial court cannot ramble about in the field of
suspicion but is bound by the stubborn common law
presumption of innocence to choose from equally
plausible inferences those favorable to the accused.
"1If the circumstances make one inference just as
reasonable as the other, we must give the defendant
the benefit of the conclusion which would mitigate.
his guiltt (People v. Galbo, supra, citing People
Lamb (NoYo Cte of Appo), 2 Abb, Pre. N-So 1485 .

Meyer told a witness on the following morning that the matter should be kept
quiet in the company; he also said that he would announce to the company that
that witness, feeling he had been threatened, had said "I should watch

myself or the seme thing would happen to me™., But the fact that Meyer made
those statements -does not necessarily suggest even, let alone prove, that

he participated either in the planning or the execution of the beatinge. His
aots subsequent to the -offense, unless-material to show preconcert of action
with the principals, affect only his liability, if any, as an accessory ’
after the facte Thus in Bishop on Criminal Lew, 9th Ed. Sece. 692, it 1s said:

"In reason eese... one who renders this /subsequent/
assistance, thus adding his will to an evil thing after
encther has done it, des not thereby becoms a partaker
in the guilt because only when an act and evil intent concur

~ 4n time, is a crime committed"
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It was held with respect to one charged as an aider end ebettor in
a gtabbing case thats
"Wrat he said /and did/ after the fatal wound was given
must also be excluded, because it could not encourage, aid,
or abet Matthews [‘Ehe prlncipag to give it <eo" State ve
Williams, 78 N.C. 523),

The offense of aiding and abetting, as a principal, is separate and dis=-
tinot fromw that of accessory after the facte The Federal statute meking
aiders and abettors liable as principals, did not abolish the distinction
between such offenders and accessories after the fact (UsS. ve Johnson)
{(C.C.A. 7th), 123 F (2d) 111, rev. on other grounds, 319, UeSe 503, 87 Le
Bd. 1546; Morei ve U.S. (C.C.A. 6th), 127 F (2d) 827)s ™An accessory
after the fact cannot be convicted on an indictment charging him as
principal” (Wharton's Criminal Law, 12th Ed., Sec. 285), for the offense
i8 not a lesser included one (People Ve (:albo, 218 N.Y. 283, 112 N.E.

- 1041, 2 A.L.Re 1220, 1226).

On the facts shown by the competent evidence in this record, we are
of opinion that the evidence is wholly insufficient as a matter of law to
show that Meyer did anything by word or deed which could fairly be said
to have aided or encouraged the crime, or to- have been 80 intended. On
the contrary, every act and word of his was directed toward the opposite
result =~ toward the forestalling of v:lolenoe. - His conviction is not
sustained by the recorde. ‘

Acoused Boehmer was the spokesman or ocompany leader for company #3,
of which the deceased was also & member, and the two were, by reason of
their respective positions, in frequent daily contact; they were never
observed in eany arguments. In fact, it is a reasonable inference that the
deceased had made a cormmendatory report on Boelmer when he reported the
latter's action in quelling at least one disturbance in which a prisoner
was being beaten; at least the deceased never made any derogatory statement
about Boehmer to the American company commandere The acoised Von der Heydt,
in an unsworn statement at the trial, said that either on 16 or 17 December
1943 at the count of the company "Boehmer said that somebody reported the
news bulletins and you guys know what to do and not to doeeseee I heard
. Boehmer say something about tresson or something like thate eeees You
know or I know what I have to do or something like that'..

One prosecution witness testified that at the count of company #’5 on
16 December 1943 Boehmer made the statement "If we have swine~hunder or
“traitors in owr company. you fellows know what to do. Beat them to death."

Another prosecution witness testified that at the nightly count on

16 December 1943 Boehmer made the statement, "There is a traitor among us
and you fellows know what to do about it and for my concern you can beat him
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to death", or "There is a traitor in our ranks, you know what to do about
jte As far as I am concerned you can beat him to death™. That witness

- also said that, with reference to an investigation of the homicide on 24
December 1943, Boehmer told him that he should not say anything.

A third prosecution witness testified that "Between the 16th end 17th,
I saw Unteroffizier Poshmer make a speech to the compapys 'We have a
-traitor among us and you know what you have to do'", but the witness did
not know who Boehmer was talking about.

: Under oath as a witmess in his own behalf, Boehmer testified that
"arguments involving the deceased hed been going on in the company for a
long time; that none of these previous arguments had been about the news;:
that he was very close to deceased because of their positions in the company;
that they never had any serious arguments =snd he never made any statement .
against the deceased; that previously he had advised deceased to transfer
out of the company because of the situation, and two months previously had
reparted to the American company commander that deceased was in danger,

_but did not do so on 16 or 17 December 1943 because the American company
“cormander was very strict and probably would heve ordered deceased out of
the company. Either on the 16th or 17th of December, "It must have been:

on the day when Krauss was beaten", there was a lot of arguing in the
.company about and with deceased, about the news bulletinse Reputedly .’
deceased had labeled certain news as untrue and the other prisoners oon-
tradicted hims Boelmer testified that. there was nothing to indicate to him
that deceased was dus for a beating, end he did not know on 17 December that
there was some talk of beating the deceased,.but "Only there was a heavy
air",” He talked to the deceased about the matter that evening while the
arguments were going one Then about dark Boehmer "told Meyer to go through -
all the barracks and tell them they should not make any nonsense™; he '
selected Meyer to do this because he always used Meyer for a.ny special
assignment,

He further testified that neither on 16 or 17 December did he, at the
oount of the company, make any statement that enyone wes due for special
handlinge But Boehmer further testified that he did make an announcement
to the company at the 81456 count on 17 December 1943; his testimony with
roference to that announcement is again quoted as follows: .

A+ X-told the company, everybody to listen, there are not

. going to be any more news reports. That there would not
be any more disturbances in the company any morees I am
going to clear this matter and each one of you knows
what they have to do .and must not dos

"Q, What is the German word for disturbances?
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"A. ‘'Schweinerie,' meaning a lot of nonsense which
does not belong heree.

"Qs This statement which you made, was directed toward the
giving out of news only, is that right?

"A. Yes, sir, the statement I mde I made on account of
I sent Sergeant Meyer through the company and everym=
body knew what it was about. '

"Qe Did you refer to the news or to the Krauss beating?

"A+s The beatinge On account of they were arguing all day
Tong in the compound about its .

"Qe Arguing es to what?

®"Ae On account of the news bulletins, came the argument”
(R 1363 emphasis aupplied)o

, Boehmer testified that the first information he received about the
deceased being beaten was when Helmut Merkel awakened him and told him
about it; that he then went to deceased, was surprised and frightened to

- see his condition, obtained a first-sid.man and a litter, and helped take

deceased to the hospitale

In our examination of the record as to Boehmer we have been much con=-
cerned to ascertain whether he made two separate statements to the assembled
oompany on 16 and 17 December 1943; or whether he made mly one statement
and, if so, the time when it was made and what he said thereine The wit=
nesses Heypeter and Zehrer placed the time of that announcement at the count
on 16 December; it is also true, however, that the witness Gilliam testified
it was "between the 16th and 17th", and the co~accused Von der Heydt said
‘he was present at the count on both nights and heard Boehmer's anncuncement =
without saying at which of those times it was made. Boehmer himself
testified only with respect to one announcement made by him, end said that
it was made et the 8145 count on the 17the He testified that he made his
announcement on the 17th and that he made it “on account of I sent Sergeant -
fver through the company and everybody knew what it was about".. The
evidence is uncontradicted that Meyer was instructed by Boelmer to make
the "no nonsense®™ announcement, and that Meyer made it, between six otclock
and nine o'clotk on the night.of the 17th. If the traitor-ineour-midst’

_ announcement had been made on the 16th, it is incredible that the eunraged

_ prisoners thereby further incited to violence by the virtual command of their
leader would not have noted well and long remembered any subsequent counterw
~ manding order glven by the same leader on the 17th, The announcement w.
Boshmer gaid he made on the 17th was diametrically opposed to and would have
been a definite and final countermand of the traitor-in~our-midst statement.
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The record as a whole leads to the inescapable conclusion that Boehmer
. made but one amnouncement, and that it was made at the 8146 count on

the night of the 17th of December 1943 after he had instructed Meyer .

to make the "no nonsense" announcement e ; :

It is to be observed that although Boehmer testified that he hed
no’ reason to believe that deceased was due for a beating, and did not .
know on 17 December 1943 that there was talk of beating the deceased, he
also testified expressly that his announcement to the compeny at 8:45
that evening had reference to the beating of the deceased. It thus appears
from this accused's own mouth that he did in fact know that a beating of -
the deceased was being discussed and argued by the prisoners. Turn the
light of this fact upon Boehmer's testimony that his reason for not :
reporting deceased's danger to the American company commander at that time . -
was & fear that the commander "probably would have ordered Krauss out of the
company”, and a most singular significance is seen in his fallure to make
such a reporte Deceased's being ordered or transferred out of the company .
- because of the danger of being beaten would have thwarted the beatinge.
~ Likewise, Boehmer's admitted kmowledge that a beating of the deceased was
_ being fomented, and his testimony that he had reference to the beating when
making the ennouncement to the company, illuminate the statements whioch
three prosecution witnesses and one co-accused said that he made in his
axmouncemen’b, viz: .

Menee somebody reported the news bulletins and you guys
S know what to do and not to do", with remarks about
SR .treason. or . .

"If we have swine-hﬁndér or traitors in our campany yéu :
fellows know what to doe Bedt them to death", or .

"There is a traitor among us and you fellows know what
to do about it end for my concern you can best him to

‘death®, or "There is a traitor in our ranks, you know

"what to do about its. As far as I am conocerned you can
beat him to death®, or (O -

"He have a traitor among us and you know what you have
to do".

We cannot say that the court wes not justified in" f:lnding that Boehmer's
announcement to the company shortly before the beating included the state~ -
ments attributed to him by the witnesses. - That the subject of those
statementxs was the deceased there can be no reasonable doubt, and ooming
from Boehmer they were in truth tantamount to a command; ‘he was the

compeny leader, his was the voice of leadership and authoritye Those _
ata.tements. or a sta.tement to that offeot, coming from the ocompany leader:-

wi ‘
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then possessed of lnowledge that a beating of the deceased was being

. discussed among the members of the company, and made in the course of

an announcement having particular reference to that beating, clearly and
indubitably constituted the most effective type of abetting, counseling,
inducing and encouraging that could have .been indulged in by any member

of that company. DBoehmer's prior action in dispatching Meyer with the

"no nonsense" announcement cannot be said to exculpate him in any way; it 1s
not as though he had dispatched Meyer after making those statements to the
company and had thereby recanted and countermanded those words and thus
attempted to prevent any action being taken upon them, Indeed, he did -
just the opposite; by his statements to the company, made with full knowledge
‘that the beating of deceased was brewing, he effectively countermanded and
cancelled the ®no nonsense" order he had previoubly directed NMeyer to
announce. His later action in telling witness Zehrer, with referernce to

an investigation of the homicide, that he should not say anything, unlike

the case of the accused Meyer, not only shows but emphasizes his pre-
concert of action with the principals. His &action in rendering assistance

.. Yo the deceased pales into insignificance,

In CM 302791, Kaukoreit, et ale (26 August 1946), the accused’
Kaukoreit was & sanior non—-commissioned officer of a surrenderad German = -
- company in Italy, which had not yet passed into the actual physical control
of the Allies. He convened an "emergency court-martial® which was nothing
more than a2 meeting of ten men in the company street. At this meeting it
was tnanimously agreed that one Welss, a member of the unit, should be.put
to death for alleged disobedience of orders and insubordination. Kaukoreit
ordered .that the execution be carried out "at the best opportunity”. Four
days later he told cne of the accused that "tonight would be a good night
to kill Weiss" and that he would post as sentries two men who could be -
trusted. The other accused killed Weiss that night. Although Kaukoreit
was not present at the homicids, the Board of Review held that, by con-
ceiving and organizing the plot and setting the stage for its furtive
execution, he was'an accessory before the fact and liable as*such under
the Federal statute (18 U.S.C.As 550, supra) making aiders and abettors
liable as principals, The same reasoning and law is applicable here, The
record of trial is legally sufficient to sustain Boehmer's convict:.on.

8. The record of trial shorws the respective ages of the accused as
followse

" Unteroffizier Boehmer - 32 years

Unteroffizier Meyer = 26 years
Obergefreiter Meisel ' - 2/, years -
Obergefreiter Braun - 25 years
"~ Obergefreiter Von der Heydt = 44 years
Obergefreiter Jaschko = 23 years
Gefreiter Hossann . = 21 years

- 9: The courtms legally constituted and had jurisdiction of the
persons and the subject matter. Except as noted above, no errors injur-

26
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iously affecting the rights of the accused were cormitted during the
triale TFor the reasons stated, the Board of Review holds that the
record of trial is legally insufficient to sustain the findings of .
gullty and the sentences as to accused Jaschko and Meyer, and legally
sufficient to sustain the findings of guilty and the sentences as

to accused Meisdl, Braun, Von der Heydt, Hossann and Boehmer. Death
or imprisonment for life is mandatory upon conviction under Artiocle
of War 92 Confinement in a penitentiary is authorized by Article

of War 42 for the offense of murder, recognized as an offense of a
civil nature and so punishable by penitentiary confinement for more
than one year by Sections 454 and 567, Title 18, United States Code,
and by Sections 2401~2404, Title 22 of the District of Columbia Codes

‘é\l{aﬁéﬁ}” id;/a&’)(/ Judge Advocate
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Jm- CM 312330 | | 1st Ind_'} : 05627'.1975'- '

-

WD, JAGO, Washmg'tonzs, DaCo = wfe ™ L

TO: Connnanding General, Fourth Army, Fort Sam )Imiston, Texas -
- tn
1, In the case of Obcrgefreiter Heinrich- (83: G 28101) R
Gefreiter Werner Hossann (81 G 28111), Ober {¢»r Erich Von Der -
Heydt (81 G 58327), Obergefreiter Werner Jggthko (sﬁ’c 28112), Unter—
offizier Helmt Meyer (8 WG 4583), Obergef er Meisel
(8 WG 4579) and Unteroffizier Anton Boehmc?‘ 44 ), German -
Prisoners of War, attention is invited to tbe ore g holding by the
Board of Review that the record of trial is 14%at1y sufficient to sup~
" port the findings of guilty and the seWténess as to accused Meisel,
.Braun, Von der Heydt, Hossann and Boehmer andv}pgally insufficient to.
support the findings of guilty and -the sentenced*#s to accused Jaschko - -
and Meyer, which holding is hereby approved. Upon disapproval of the
findings of guilty and the sentences as to accused Jaschko and Meyer, you
- will have authority to order execution of the sentences as to the ac-
cused Meisel, Braun, Von der Heydt, Hossann and Boshmer, -

2. In view of all the circumstances it is recommended that the
terms of confinement be reduced, in thd case of NMeisel to 15 years and -
in the cases of Braun, Von der Heydt, Hossann ard Boehmer to 10 years,

3. ‘When copies of the publishad order 1n this case are forwarded .
to this effice they should be accompanied by the foregoing holding and
this indorsement. For convenience of reference, please place the file
number of the record in brackets at the end of the published order, as
.followss . . g .

(CM 312330). o
1Inel . - - HUBERT D. HOOVER

Record of Trial " Colonel, JAGD - o
: . s . Acting The Judge Advocato General '

28



WAR DEPARTMENT (135)
In the Office of The Judge Advocate General
Washington 25, D. C.

JAGK- - CM 312356

17 SEP 1946

UNITED STATES VIII FIGHTER CCMMAND

Ve Trial by G.C.}.,, convened at
Honington, Suffolk, England, 21=-22
February 1946. Preater and Leffews
Dishonorable discharge end confine=-
ment for ten (10) years. Federal
Reformatory, Chillicothe, Ohio.
Sicinski: Dishonorable discharge
and confinement for two (2) years,
Penitentiary. '

Private First Class CALVIN C.
PREATER (32517493), l4th Major Port
Prooessing Center; and Privates

' HENRY LEFFEW (36778028), and MYRON
Vi. SICINSKI (35065527), both of
2224th Quartermaster Truck Company
(avn).

Nttt el Mool S s Nt oaa Sl SV g S

HOLDING by the BOARD OF REVIEW
SILVERS, McAFEE and ACKROYD, Judge Advoocates

1. The record of trial in the case of the soldiers named above has
been ‘exanined by the Board of Review, ‘ :

2. . The Board of Review holds the record of trial legally sufficient
to support the findings of guilty and the sentences as to the accused
Preater and Leffew. In view of this holding, disoussion will be limited to
that-portion of the record of trial concerning the accused Sicinski.

3. The acoused Slclnski was tried upon the following Charges and
Specificationss |

CHARGE I: (Finding of guilty disapproved by reviewing authority).'

Specificationl: (Finding of guilty disepproved by reviewing
authority).

‘Specifioat'ion 21 (Finding of guilty disapproved by reviewing
authonty). ’ L

CHARGE IIs Vlolaﬁon of the 96th Artiole of War.

Speclﬁce.{uon 1: (Finding of guilty dlsapproved by reviéwihg

authority) ‘ '
N \ . : _ .

Specifioat:.on 23 In that Private Henry lLeffew, 2224th Quarter-
.master Truck Company (Aviation), AAF Station 375, APO 636, US
‘Army, and Private Myron W. Sicinski, 2224th Quartermaster Truck
;Company (Aviation), AAF Station 375, APO 836, US Army, acting
Jjointly and in pursuance of a common intent, did, at AAF Station

. 139, APO 559, US Army, on or about 29 December 1945, wrongfully
take and use without proper authority a certain motor wvehiocle,
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to wit, GMC 22 ton 6 x 6 truok, reglstration number 4706184,
propsrty of the United States, of & value of more than flfty
dollars ($50.00).

" CHARGE III: Violation of the 83rd Article of War.

’Specifioation: In that Private Henry Leffew, 2224th Quartermaster
. Truck Company (4viation), AAF Station 375, APO 636, US Army, and
"Private bMiyron W. Sicinski, 2224th Quartermaster Truck Company,

" (Aviation), AAF Station 375, APO 636, US Army, acting jointly.
.and in pursuance of a common intent, did, on the Ipswich-Norwich.
Road, near Yaxley, Suffolk, England, on or about 29 December
1945, through neglect, suffer a motor vehicle, registration
number 4706184, GMC 22 ton 6 x 6 truck, of a value of more than
"fifty dollars ($50.00), military property belonging to the United
States, to be damaged by wrongfully driving said motor wvehicle
at an excessive rate of speed and off the said road, and causing
said motor wehicle to strike and collide with a British General
Post Office communications poles

He pleaded not guilty to and was found guilty of, each Charge and Specification.
He was sentenced to be dishonorably discharged the service, to forfeit all pay
and allowances due or to become due, and to be confined at hard labor, at

such place as the reviewing authority might direct, for five years. The re--
viewing authority disapproved the findings of guilty of Specifications 1 and

2 of Charge I, amd Charge I, and Specification 1 of Charge II, reduced the
period of confinement to two years, designated the U.S. Penitentiary,

Lewisburg, Pennsylvania, or elsewhere as the Secretary of War might direct,

as the place of conflnement aend forwarded the record of trial for actlon

under Article of ¥War 502.

4, Evidence for the prosecution.

It was stipulated by'and between-the prosecution, defense counsel and
accused that Mrs. Betty Phillips of Hoxme, England, would testify that at
" about 6230 p.me on 29 December 1945 accused Sicinski and Leffew arrived at
her home in Hoxne in "an American truck." She got into the truck with the
two accused and the trio proceeded through Eye towards Ipswich at "a reason=
able rate of speed.” Accused Leffew was driving and Mrs. Phillips ‘was seated
in the middle, between accused Leffew and Sicinski. On approaching a left
hend turning the driver, accused Leffew, went over to the right hand side
of the road to avoid a cyclist and lost control of the vehiole. ' The' truck
thenr "darted” across the road to the left striking a telephone pole, and
came to rest on its side. Mrs. Phillips and the two accused got out
of the truck and a man "who appeared to.be injured" telked to accubed.
Mrs. Phillips did not hear any of this conversation. - Accused then ‘Went
to telephone" and she walked back towards Eye. In a few minutes accused
caught up with her (R. 108, Pros. Ex. A). - IR o

’
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Mr. Sidney Upson of Yaxley, England, testified that about 7:00 p.m.,
on December 29, 1945, he was riding his cycle along the Ipswich-Norwich
main road and, as he approachéd the turning to Eye, saw "the lights of a lorry'
approaching from the direction of Eye and "coming very fast.” He was riding
of the left hand side and, as he passed the turning, noticed that the "lorry"
was beginning to turn the corner going towards Ipswich in the same direc-
tion as he was oycling. At this time he was "about a foot off the grass
verge” on his left and was about twenty or thirty yards past the turning.
The "next instant” he was thrown off his cycle, the “back part" of the
truck having struck him and his cycle. ¥hen the truck turned the cornmer
it "went right on to the opposite side of the roed, on to the grass verge,"
It then swung sharply over to the left side of the road and crashed into
a telegraph post which stood about five feet off the road's edge, breaking
the post off just above the ground. The truck laid over on its side and
came to rest in the ditch along the side of the road about fifty or sixty
.yards from the corner. Iir. Upson was "dazed" for a few minutes but then
got up and noticed two American soldiers and a girl emerge from the truck.
One gf the soldiers was the accused Leffew. A Mr. Lverson was on the scens
at the time. Mr. Upson, Mr. Everson and the occupants of the truck went to
1. Hawse's shop located nearby and Lir. Upson asked iir. Hawse to call the
police., When Mr. Hawse complied with this request the occupants of the
truck left and were not seen by Mr. Upson again. About a quarter of an
hour. later Constable Chapman, of the Yaxley police, arcived. MKr. Upson
had been a "lorry" driver for twelve or thirteen years and "imagined" ,
the truck was going "nearly 50 miles pér hour." He saw tire marks on the
grass "verge,” but could see no skid marks on the road. He had a white
light at the front and a red light at the rear of his cycle (R. 100-103).

lire Alfred Everson of Thorndon, England, testified that about 7:00

p.m. on 29 December 1945 he was cycling on the main Diss-Ipswich road
. and Jjust as he was approaching the crossroad,where the road from Eye
intersected on his right, he saw the lights of a "lorry" epproaching from
Eye about 40 or 50 yards away. The Mlorry" was "approaching the main rocad
~very fast" and just as he noticed it coming he met Mr. Upson cycling towards
him. He turned off the main road to his left and after he had proceeded
about 20 yards he heard a crash. He got off his cycle and went back and
saw an "American lorry" on the left hand side of the road, partly overe
turned on its left. It had crashed into a telephone posit, breaking the
post off about a yard from the ground. The post was wedged in between
the radiator and wheel of the "lorry."™ &He asked if anyone was hurt and

an American said that nobody had been hurt. There was ons Amsrican stand-
ing on the grass with a young lady and another was getting out of the
truck on the right hand side. One of the Americans was accused Sicinski.
The occupants of the truck, Mr. Upson and kr. Everson went to Mr. Hawse's
shop and lir. Hewse called the police. The ocoupants of the truck there-
upon left the shop and ir. Everson did not see them againe. The truck '
"must have been traveling very fast - between 40 and 50 miles an hour -
much too fast to approach the main road on the bend to turn on to the
nain road."™ It was raining at the time (R. 104-107). Consteble William
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Chapman of Yaxley testified that the truck was an American GMC, number
4706184S. The right hand side door was "practically torn off"™ and

“there was damage to the gear box." In the back of the vehicle there

was a "kitbag" with the name."Myron W. Sicinski" written or printed on
it, and also a wooden trunk with the name "Lieutenant P. Joyce" on it,
The next morning the truck was towed eway by Corporal Giles of the
American military police. Constable Chapman found a trip ticket in the
"windscreen.® . There was a nems on it that he could not recall but wh:.ch '
was not "Leffew" end "it was from Thorpe Abbotts (R. 109-113).

Corporal Bernard H. Thompson testified that from the middle of Decembsr

to 30 December 1945 he was stationed at Thorpe Abbotts, Station 139, with the
878th Chemical Company, and that he was the only motor vehicle dispatcher
of that organization. He had in his motor pool on 29 December 1945 a
ton GMC truck, number 4706184, which had been dispatched during that day
to one Private First Class Silver and which was supposed to be turned in
et 1700. It had not been dispatched again during the evening of 29
December 1945, On 30 December 1945 he again saw this vehicle at Thorpe
Abbotts at which time it was in a wrecked-condition, and unable to move .
under its own power (R. 120-122)., Sergeant Robert Friok testified that _
on .30 December 1945 he was stationed at Thorpe Abbotts, Station 139, with
the 878th Chemical Company, at whioch time he was asked by the liotor Main=
"tenance Officer to make a damage report on a vehicle numbered 4706184.
As a result of his inspection of this vehicle he found that the front
bumper wes bent and considerably eracked, the front axle was bent, the
transfer ocase was broken, a front spring was damaged beyond repair and
e front fender was bent very ba.dly (R. 126-128). :

Miss Dorothy Howroyd test:.fzed that on 1 Ja.nuary 1946 she had a cone
versation with aocused Sicinski a.ni Leffew ™about a truck they had both
taken from Thorpe Abbotts base." The examination of the witness relative
to this conversation was as follc:ws: :

Q. What do you mean by 'both'? A. Both Leffew and Sicinski.

"Q. Was Leffew present too? A. Yes.

"Q. 'You were talking to both of them? A. TYes.

"Q. At this pub in Ipswich? A. Yes.-

"3, Tell me what conversation took place’ there that evening. :
A. They took the truck from the base, they said.

Q. Did they say which base? A.. Yes, Thorpe Abbotts.

"Q. What did they say happened to the truck? A. They were
driving it along the road doming to Ipswich.

' "Q. Did they say where they were on the road? A. No, they -did
not. ,

"Q. What else did they say? A. They said they thought theywere
on the main road and they were doing about fifty miles an hour, and
they cams to a turning on the road, and they saw a oyolist on the’
wrong side of the road. In trying to avoid him they lost control ami
the truck went in a ditoh.
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"Q. Did they say anything else? A. That Sicinski's kit was
in the back of the truck. ‘ e ’

Q. Who said that? A. Sicinski himself.

Q. What part of this conversation was related to you by Private
Sicinski and what part by Private Leffew? A. I do not know,

"Q. Were both present throughout the entire conversation? A. Yes.

"Q. Who did the talking? A. Both of them.

"Q. Both talked to you? A. Yes,

"Q. Concerning this accident? A. Yes.

"Q. -Would you say that the conversation you have related represents
the statements of both? A. Yes.

** 4 * »

"Questions by defenses

Q. Did they say which one was driving the truck? A. Leffew,

"$. Did Leffew say he was driving? A. Yes.

"Defenses ' No further questions.

* . * *
"Questions by prosecutions
. "Q. Did they indicate they were alone = just the two of them?

A. DNo. there was a girl in the truck with them. ‘ :

"Q. Did they indicate who the girl was? A. No.® (R. 98,99,100)

Se Evideﬁce for the defense,

Accused leffew, having been advised of his rights, elected to be sworn
as a witness to testify only as to matters covered by Specification 2, Charge
II, and the Specification of Charge III. He testified that on 29 December
1945 he wus stationed at Thorpe Abbotts, Station 139, with the 878th Chemlcal
Company, aend that at 6:00 p.m. on the evening of that day he "got" a 2% ton
truck. He had no-authority to take this vehicle. He left the Thorpe Abbotts
base in the truck but returned to a barracks there upon discovering that he
had no cigarettes with him. Inside the barracks he informed the oocupents
that he was "taking a little trip to Ipswich tonight" end asked if anyons
wanted to ocome with him., Accused Sicinski said he would like to go and
that he had some "things" he would like to take to the railroad station
50 that he could send them to the cleaners the next day. Accused Leffew
said, "OK, throw it aboard and we'll go," whereupon acocused Sicinski put
his belongings in the back of the truck end the two accused left. Accused
Sicinski did not know that accused Leffew had no authority to take the truck
end, although both accused belonged to the same organization and both were
stationed at Thorpe Abbotts, they did not live in the same barracks and did
not know each other "personally." About a quarter of & mils from the base
accused Leffew "happened to think" that he could take a short-cut off the
main road to Ipswich and pick up his girl friend, lrs. Betty Phillips,at
the same time. . This he did, reaching her home in Hoxme about 6330 p.m.

The two accused and Mrs.Phillips then proceeded towards Ipswich in the truck.
Acoused Leffew intended to take lrs. Phillips to a "show" in Ipswich that.
‘nizht but did not kmow what accused Sicinski intended to do and did not

ask him what his plans were. There was no conversation as to whether
accused Sicinski would eccompeny them to the "show.™ Accused Sicinski

5
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and his luggege were to be "dropped off" at the reilroad station. The
luggege consisted of a barracks bag and a foob locker. Accused Leffew
did not testify concerning the "accident” (R 150-153).

Accused Sicinéki, having been warned of his rights és e witness, elected
to remaein silent (R. 154).

6. 4side from the presence of accused .Sicinski in the vehicle involved .
in the collision on 29 December 1945, the only evidenoce linking him with its
wrongful taking and use and the negligent damaging thereof is the purported
conjunctive admission of accused Sicinski and Leffew made to the witness
Dorothy Howroyd on 1 January 1946, Tais witness was allowed to use the
plurael pronoun "they™ in relating to the court what amounted to merely a
summation by her of the entire conversation she had with both accused in which
she stated, inter alia, that "they took the truck from the base, they said"

. and that "they said they thought they were on the main road and they were
doing about fifty miles an hour, and they came to a turning om the road,

~ and they saw a cyclist on the wrong side of the road. In trying to avoid
him they lost control and the truck went into a ditch." Upon being queried
as to what part of the conversation was related to her by accused Leffew

and what part by accused Sicinski, witness replied, "I do not know." The
logio behind the admission in evidence against one joint accused of the state-
ments made out of court bub in his presence of his fellow wrongdoer, after
the consummation of the joint offense, rests upon the duty of the silent
accused to speak out and deny his alleged participation in the reprehensible
act., It is manifest that this logioc cannot apply here, for if, for example,
that part of the conversation concerning the unauthorized teking of the truck
hed been simply a statement by accused Leffew that "I took the truck" accused
Sicinski would not have been implicated and therefore would have had no duty
to exculpate himself. Had the witness been sble to state that accused Leffew
said, "We took the truck" or, of course, that accused Sicinski said he had
teken it, then the case would have been otherwise. This, however, she could
‘not do. - For the same reason that part of Miss Howroyd's testimony which
seemingly implicates aocused Sicinskl in the wrongful use and negligent
damaging of the wvehicle is equally objectionable. -Therefore, the Board of
Review is of the opirion that the testimony of Miss Howroyd must be excluded
in its consideration of the legal sufficiency of the record of trial as it
relates)to accused Sicinski. (See CM NATO 1978, Mercier, 3 BR (NATO-MTO)
327,332 ). : :

As to Specification 2, Charge II.

The only evidence remaining, then, which tends to implicate the accused
Sicinski in the wrongful teking and using of the vehicle as charged in the
Specification under discussion is his mere presence therein from the time
it left Thorpe Abbotts until the time it crashed into the telephone pole
on the Ipswich road. There can be little doubt that accused Leffew was
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driving the vehicle. It does not appear from the evidence that accused
Sicinski took the truck or knew that it had been wrongfully teken, nor

does it eppear that the vehicle was in his custody or that he exercised
control over it in any manner. Likewise, there is no evidence that at

“or prior to the time of the collision he was engaged in a joint unlawful
enterprise with the other occupants of the truck (see CM 234964, Furtado,
21 BR 217). His presence in the vehicle is explained by the sworn T tes=
timony of the accused Leffew to the effect that accused Sicinski was merely
being taken to the railroed station in Ipswich and this testimony is fully
corroborated by that of Constable Chapman who found accused Sicinski's
baggage in the back part of the truck. The conclusion is inescapable that
sccused Sicinski was merely a passenger. In CM 312079, Smith, accused
Smith and Clay were apprehended by a civilian policemsn riding in a recently
stolen automobile. Accused Smith was driving and, when questioned by the
policeman, stated that the car belonged to him. Accused Clay "was a
passenger" in the automobile. The Board of Review said,

"As to agcused Clay, the only evidence tending to connect him

in any wey with the wrongful teking and asportation of the vehiocle
is the fact that he was a passenger in the automobile when the
civilian policemen apprehended both accused.s There is no proof
that Clay took the automobile or kmew it to have been wrongfully
taken, and there is nothing in the evidence to form the basis

of a*reasonable inference that Clay intended to, or did aid, abet,
encourage, or otherwise assist Smith in the commission of the
offense alleged., There 1s no proof that Smith's acts were the
result of 'any plan or arrangement between the acoused ##*,
Furthermore, there is no evidence that Clay, either by word or
act exercised any control over the automobile so as to indicate
possession thereof and thus raise the presumption that it was

taken by him,

"To infer Clay's guilt from the facts as established in thlS
case would be basing a finding of guilt upon pure conjecture or
at most upon a mere possibillty, which is not sufl 1clent to sustain
such a finding.®

The Board of Review is of the opinion that the rule of lew announced in the
oited oase applies with equal force to the case at bar insofar as it concerns
the wrongful taking of the Govermment vehicle as alleged in the Specification
under consideration. The Board of Review is also of the opirion that mere
proof of accused Sicinski's presence in the vehicle in question at the time
accused Leffew "picked.up™ Mrs. Phillips in Hoxne and at the tims of the
collision caused by the obviously negligent driving of accused Leffew is
insufficient to show that accused Sicinski participated in the wrongful use
thereof. There is no . evidence tending to prove that accused Sicinski knew
that accused Leffew's sole purpose in going to Ipswich was to take Mrs.
Phillips to the "show" and there is no reason to suppose that aoccused
Sicinski would have known that the truck was being put to improper use by
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the mere fact that accused leffew was taking a civilian passenger to Ipswich.
As will appear from the following discussion of the Specification to Charge
III, accused Sicinski's status as a mere passenger at the time of the~colli-
sion does not meke him an eider and abetter to the negligent operation of
the vehicle,

As to the Specification, Charge III.

It has been held that paragraph 143 of the Manual for Courts-lartial,
1928, contemplates trial under the 83rd-Article of War only in those cases
where accused had an obligation or duty with respect to the care of the
Government property damaged other than that imposed upon persons generally
(Dig Op JAG, 1912-1940, seo. 441(2)). Thus, the accused must have had
control of the property damaged or have acted in such a manner as to be
“chargeable as an aider and abetter with the person who did have actual
control thereof at the time it was suffered to be damaged, etc., through
neglect. The word "neglect," as used in this Article, implies a failure
to do ome's duty (see CM ETO 393, Caton, 1 BR (ET0) 325). Here,; even -
though it is clear that the Govemment vehicle in question was damaged
as a result of the negligent driving of the accused leffew, there is no
evidence that accused Sicinski gave instructions to the driver, that he
exercised control over the vehicle at any time or that he otherwise became
& participant in the dangsrous operation thereof by word or acte.

Although there may well be occasions when a military passenger riding
in a military vehicle which is being driven in a manner likely to result
in its damage or destruction has a duty arising from the ciroumstances to
take whatever action is available to him to ourb such negligent operation,
there is no evidence whatsoever in this case as to the conduct of accused
Sicinski relative to the operation of the vehicle, nor is there any evideno:
tending to show that accused Sicinski was otherwise engaged in a joint un-
lawful enterprise with the occupants of the truck at the time of its nege=
ligent operation. The Board of Review is of the opinion that the mere
'presence in the vehicle of accused Sicinski is not suffiocient to support
a conviction under the 83rd Article of War. In this respeot, this case is
easily distinguishable frém CHM ETO 393, Caton, supra.

7. For the reasons stated the Board of Review holds the record of .
trial legally insufficient to support the findings of gullty and the sen-
tence as approved by the reviewing authority as to accused Sicinski but
logally sufficient to support the flndlnba of gullty and tha sentence as
.to accused Preater and Leffew.

W Judge Advocate
| _M 41 l&@o » , Judge Advooate

BULI Al A, o sivesnse

8
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JAGK - CM 312356 1st Ind
VJD, JA.GO, ‘l"{&shington 25, DoCo
TO: The Adjutant General

1. In the case of Private First Class Calvin C. Preater (32917483),

14th Major Port Processing Center, and Privates Henry Leffew (36778028),
and lMyron W. Sicinski (35065527), both of 2224th Quartermasster Iruck
~ Company (Avn), attention is invited to the foregoing holding by -the

Board of Review that the record of trial is legally sufficient to support
the findings and sentences as to the accused Preater and Leflew, but legally
insufficient to support the findings and sentence as to the accused Sicinski,
which holding is hereby approved. Under the provisions of Article of War.
50z, upon disapproval of the findings and sentence as to the accused Sicinski
you will have authority to order the exeoution of the sentences as to accused
Preater and Leffew, -

2. In view of the inactivation of the VIII Pighter Command, 1t is
recommended that Viar Department general court-martial orders be published
in this case. I recommend that the confinement imposed as to Preater
and Leffew be reduced to five years and that the Federal Reformatory,
Chillicothe, Ohio, be designated as the place of confinement. Draft of
general cowrt-martial order in accordance with the foregoing reoommenda-
tion is inclosed. . o ’

3. Please return the foregoing holding by ‘the Board of Review, to=
gether with. this indorsement and copies of - the publlshed War Department
general court-martial.orders. :

. ’) -~ -
2 Incls ) THOMAS H. GREEN
1. Record of trial lajor General
2. Draft of GCIO , The Judge Advocate General
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WAR DEPARTMENT
Army Service Forces ,
In the Office of The Judge Advocate General
. Wlshington -25’ D. C.

SPJGQ - CN 312398 |
. KPR 19 1946

CHANOR BASE SECTION, COMMUNICATIONS
ZONE, UNITED STATES FCRCES, FUROPEAN
THEATER

Trial bty G.C.M., convened at Le Havre,
France, 27 July 1945. Sentence:s To
be hanged by the neck until dead.

UNITED STATES
v.‘ |
Private SOLOMON THOMPSON

Engineer Combat Battallon

Vs N s s et itV g

OPINION OF THE BOARD OF REVIEW
DANIELSON, BUENS and DAVIS, Judge Advocates

‘1. The accused was tried upon the following Cherge and Specifications
CHARGE: Violation of the 92nd Article of ¥War. ‘

Specification: In that Private Solomon Thompeon, Company A,
1697th Engineer Combat Battelion, did, at Herrsching, Germany,
on or about 17 Mey 1945, with malice aforethought, willfully,
deliberately, feloniously, unlewfully, and with premeditation
kill one Sergeant Cloyd A. Smith, & human being Iy shooting
him with a rifle. .

He pleaded not guilty and, two-thirds of the members of the court present at
the time the vote was taken concurring, was found guilty of the charge and
specification. Evidence was introduced of one previocus conviction by summary
court for insubordination to & superior officer in violation of Article of War
63. All the members of the court present at the time the vote was taken con~
curring, he was sentenced to be hanged by the neck until dead. The reviewing.
suthority, the Commanding General, Chanor Base Sectlon, Theater Service Forces,
Europesn Theater, approved the sentence end forwarded the record of trial for
action under Article of War 48. The confirming authority, the Commanding
General, United States Forces, European Theeter, confirmed the sentence and
withheld the order directing execution thereof pursuant to Article of War 50;3.

2. On 29 December 1945, the Board of Review in the Branch Office of The
Judge Advocate General with the European Theater, examined the record of trial
and held it legally sufficient to support the findings and the sentence. The
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Boaerd of Review'!s holding, coptaining a summery of the evidence, a discussion
Oof the law pertinent thereto, and tne reasoning and conclusions of the Board,
is attached to the record. OUn the same day the Acting Assistant Judge-Acvocate
Generel in charge of thet Branch Office approved the holding of the Board of
Review &nd forwarded the record of trial to the Commanding General, United
States Forces, Furopean Theater, for execution of the sentence. The sentence
was ordered executed on 22 Janusry 1946 by General Court-Martial Orders No. 29,
Headquarters United States Forces, European Theater.

3. The execution of the sentence was stayed by the Commandlng General,
United States Forces, Europesn Theater, pending further orders, by Generel
Court-Martial Orders no. 36, Headquarters United States Forces, European Theater,
dated 25 January 1946, by reason of the termination on 19 Jenuary 1946 of the
powers conferred by the Presidentwon the Commanding Genersl, United States
Forcesi European Theater, under the provisions of Articles of War 48, 49, 50,
and 503. The record of trial was thereupon forwarded to The Judge Advocate
Generel, Weshington, D. C., for epproprieste action.

‘ 4. The record of triel has now been examined by the Board of Review in
the Office of The Judge Advocate General, Washington, D. C., and it adopts end
concurs in the holding of the Board of Review in the Branch Office of The
Judge Advocate General with the Europeen Theater, with the exception of the
word "men® in line 38 of page 2 which the record shows should be %statements",
a copy of which said holding is annexed to the record of trial, and, for the
reasons set forth therein, is of the opinion that the record of trisl is legally
sufficient to support the findiugs and sentence and to warrant confirmetion
thereof. A sentence of death or life imprisonment is mandatory upon conv1ctlon :
of & violation of Article of War 92.

, Judge Advocate

y Judge Advocate

, Judge Advocate
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SPIGQ - CM 312398 1st Ind
Hq ASF, JAGO, Washington 25, D. C. JUN 11 .46
103 The Secretery of Wer

1. Herewlth transmitted for the action of the President are the record of
trial and the opinion of the Board of Review in the case of Private Solomon
Thompson (34228769), Compeny A, 1697th Engineer Combat Battalion. -

2. I concur in the opinion of the Boerd of Review that the record of trial
is legally sufficient to support the findings of gullty and the sentence and to
warrent confirmation of the sentence. There appear to be no mitigating or ex--
tenuating eircumstances. I recommend that the sentence be confirmed and cerried
into execution. :

3. Inclosed are & draft of a letter for your signature, transmitting the
record tq the President for his action, and a form of Executive action designed
to carry "into effect the foregoing recomnendation, ghould such action meet with

your epprovel.

- THOMAS H. GREEN
- Mejor General
3 Incls . The Ju.dge Advocate Genera.l
1 - Record of trial i
2 - Dft of 1ltr for slg Sec of War
3 - Form of Executive action ~ . .

( G.C.M,0. 220, 9 Yuly 1926),
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WAR DEPARTMENT
Army Service Forces
In the Office of The Judge Advocate General
Washlngton 25, D. C.

SPJGQ - Ci 312404 .

, MAY 24 198

UNITED STATES HEADQUAKRTERS XIX CORPS
Trial by G.C.i., convened at
Headquarters XIX Corps Artil-
lery, Friedberg, Germany, 13
end 15 June 1945. As to ac-
cused Duval: Dishonorable _
discharge,and confinement for
life. Penitentisry. As to
sccused Fuller: Dishonoreble
discharge and confinement for .
ten (10) yeers.  Federal Re-
formatory. C

Ve

Private HARRY A. DUVAL .
(35243378) end Private
BERNARD: L, FULLER (33679672),
both of Troop A, 125th Cavalry
Reconnaissance Sauadron, Mech~-
anized.

vvvvvvvvvv

HOLDING by the BOARD OF REVIEW C
OLIVER, CARROLL end DAVIS, Judge Advocates

- 1e Accusedcwere‘arraigned separately and, after specifically waiving ob;'
Jection thereto, were tried together upon the followmng Charges end Speciflo .
cationss ‘

| | DUVAL

CHARGE I: Violation of the 92nd Article of‘War.

Specifications In that Private Harry A. Duval, Troop A, 125th Cavalry
Reconnaissance Squedron, Mechanized, did, at Flensungen, Hessen, .
.Germany, on or sbout 15 May 1945, forcibly and feloniously, agalnat
- her_ w111, have carnel lkmowledge of laria Schaeffer.

CHARGE II: -Violation of the 93rd Article of Wa.r. ‘

Speciflcatlonlm In that * % ¥* did, at Flensungen, Hessen, Germany,4
on or about 15 Mey 1945, unlawfully enter the dwelling of Maria
Schaeffer, with intent to commit crlmlnal offenses therein, to wit,
" rape, assanlt and trespess. - L

Speclflcationugz (Dlsapproved by Rev1ewing Authority.) "
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FULLER

CHARGE I: 'Violation of the 92nd Artlcle of War. (Finding of not
. Guilty. ) :

, Specification: (Finding of Not Guiity.)'
CHARGE IIg - Viola.tlon of the 93rd Artlcle of War.

. Spécification 1: Identical w1th Specif:.cation 1 of Cha.rge II aga:l.nst
* accused Duval except for the substitution of the name of’ accused
Fuller.

Specifica*_bibn 2 (Disapproved by Reviewing Authority.)

Each accused pleaded not guilty to all Charges and Specifications. Accused

Fuller was found not guilty of the Specification of Charge I and Charge I, snd

- each accused was found guilty of all the remaining Charges and Specifications

. preferred against him. Evidence was introduced of one previous conviction by

gpecial court-martial sgeinst Duval for absence without leave for 18 days in .

violation of Article of War 6l. No evidence of previous convictions was intro-

duced sgainst Fuller. Three~fourths of the. membe?s - of the court present at the

time .the vote was taken concurring as to Duval, snd two-thirds concurring as -

to Fuller, each accused was sentenced to be dishonorably discharged the service,

to forfeit all pey and allowances due or to become due, and to be confined at

~ hard labor at such place as the reviewing authority may direct: Duval for life

and Fuller for ten years. The reviewing suthority disapproved the findings of

guilty of Specification 2 of Charge II as to each accused, approved each of the

sentences, designated-the United States Penitentiary, Lewisburg, Pennsylvania, -

- a8 the place of confinement for Duvel and the Federal Reformatory, Chillicothe, -
Ohio, &8 the place of confinement for Fuller, and forwarded the record of trial

for action pursuant to Article ‘of War 50%.

2. ‘On 14 September 1945 the Board of Review 1n the Branch Office of The .
Judge Advocate General with the Europeasn Theater examined the record of trial
~and held it legally sufficient to support the findings of guilty of Charge I -

end its Speclificetion and the’ sentence as to Duval, but legally insufficient
to support the findings of guilty of the remaining Chaerges and Specificationfi
as to each accused and the sentence as to Fuller. :The Board of Review's hold-
ing, containing a summary of the evidence, a discussion of the law pertinent

- thereto, and the reasoning and conclusions of the Board,’ is attached to the
‘record. On the same date the Assistant Judge Advocate Gemersl in charge of

. 'that Branch Office, by first_indorsement directed to the Commanding General,
'XIX Corps, invited attention to the holding and advised him that he now hed . - -
" euthority to order execution of the sentence as to accused Duval under the pro-

- "vyisions of Article of War 50%. By obvious clerical inadvertence the express .

" gtatement by the Assistant Judge Advocate General regarding his approval of

the holding, was omitted from the first indorsement. Prior to the inactivation
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of that Branch Office on 15 February 1946, no officisl statement was made con~
cerning. such approval by the Assistant Judge Advocate Generel. ’

¢ 3. ' The record of trial has been examined by the Board of Rev:Lew in the
Office of The Judge Advocate General, Washington, D. C., and it adopts and con-
curs in the holding of the Board of Review in the Branch 0ffice of The Judge
Advocate General with the European Theater, a copy of which holding is annexed
to the record of trial, and for the reasons set forth therein, is of the opinion
that the record of trial is legally sufficient to support the findings of guilty
of Charge I and its Specification and the sentence &s.to Duval, but is not :
legally sufficient to support the findings of guilty of the remaining Charges
and Specifications as to each accused and the sentence as to-Fuller. A sentence
of death or life imprisonment. is manda.tory upon connction of rape in violation ‘
of Article of War 92. : 4

“ '46°M

s Judge Advocate
' J’udge Advocate

DISPA’ l“C‘-iED

WAR DEPARTMEND
LACO


http:imprisonment.is
http:Board.of

{152} . -

CEICG ~ CH 312404 " 1st Ind
Hq ASF, JAGO, Washington 25, D, C. JUn v e
T0: The Adjutant Genersl

1. Attention 1s invited to the foregoing holding of the Board of Review
that the record of trial is legally sufficlent to support the findings of guilty
of Charge I and its Specification and the sentence as to accused Duval, and
legally insufficient to support the findings of guilty of the remaining Charges
and Specifications as to each accused and the sentence as to accused Fullsr,
which holding 1s approved.

. 2+ The accused wers tried by a general court-martial appointed by the Com-
mending General, XIX Corps, on 13 and 15 June 1945. Duval was found guilty of
repe and of two specifications of housebreaking, and Fuller was found guilty of
two specifications of housebreaking. Fach accused was sentenced to dishonorable
discharge, total forfeitures, end confinement at hard labor at such place &s the
reviewing euthority might designate, Duval for life and Fuller for ten years.
The reviewing suthority disapproved the findings of guilty &s to each accused of
one of the specifications of housebreaking, approved each of the sentences, desig-
netad the United States Penltentiary, Lewisburg, Pennsylvania, &s the place of
confinement for Duval and the Federal Reformatory, Chillicothe, Ohio, as the
place of econfinement for Fuller, and, pursuent to Article of War 503, withheld
the orders directing the execution of the sentences. The XIX Corps has been in-
activated. The proceedings should be promulgated by a War Department general
court-martial order. Duval is confined in a disciplinary training center in the
Furopesn Theater. It is indicated in the file that steps were taken several
months ago to release Fuller from confinement.

3. The evidence briefly stated shows that one Maria Shaeffer, her two
children, her parents and her hbrother lived in a house in Flensungen, Germany,
on 15 Way 1945. About midnight on said date, the two accused knocked on the
door of the home and were admitted by the elderly father of Maria Shaeffer. A4t
that time she was upstairs in bed but when called by her father and brother went
downstairs. She wes dressed. The accused drank wine which they had brought
with them. Duval solicited sexual intercourse with Marla Shaeffer, which was
refused. Both accused carried loaded weapons end Duval procured the family
bread knife and threatened Maria with it. Fuller was present in the room at
this time. Duvel then took her by the arm and led her outside of the house
onto the street. He had his carbine with him, He forced her to the ground
and then raped her. Upon completion of the act, they returned lnto the house.
Fuller then took her by the arm, escorted her outside of the house™and compelled
her to have sexusl intercourse with him. He slso carried a weapon. When Fuller
had completed the act, he and the woman entered the house. After a space of
time, Duval again took her outside where he again raped her. After this event,
the woman succeeded in running sway. There is no question as to the identity
of the accused Duval &s the rapist. While the evidence was couflicting on the
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questlon of consent, there is substantial evidence in the record of trial that
the woman acted under fear of her life or g'eat bodily harm in the case of the
first Duval intercourse.

4¢ The charge sheet shows that Duval was 32 years, two mont.hs s of age

when he committed the offense of rape. He had one admissible prior conviction
by speclal court for absence without leave. The Staff Judge Advocate as a re-
sult of a post-trial interview with Duval stated that, prior to his induction
into the Army, he was drunk about once a week but was never arrested for drunk-
enness. He experlienced a short period of combat. A neuropsychiatric examina-
tion on 22 May 1945 showed thet Duval was of sound mind at the time of the com-
misglon of his offense. After carefully reviewing the e¢ircumstances surrounding
. Duvalts offense, I belleve that the period of confinement should be reduced to
twenty years and I go recommend.

5. Draft of War Department general court-martisl orders promulgating the
proceedings in both cases, reducing the term of confinement of Duvel and direct-
iIng the execution of the sentence of Duval as modified is inclosed herewith.

6. Return of this correspondence and inclosures, together with ten coples
of the published order, 1s requested.

THOMAS H. GREEN
Major Genersl .
The Judge Advocate General

3 Incla
1 - Copy Holding B/R w/mo
2 - Draft of GCMO
3 ~ Record of trial

( G3C.M.0. 177, 13 June 1946)e

Y






WAR DEPARTMENT
In the Office of The Judge Advocate General
' " Washington, D.C. -

JAGN-CX 312414

UNITE

Lieutenant Colonel WILLIAM
M. BROAN (0-201349), Pro-
visional Military Government
Detachmsnt No. 71.

D STATES

Ve

_ finement for (1) year.

© gt Nt Vs Na Nst? St Spus? S

OPINION of the BOARD OF REVIEW
SCHINLDIER, HOTTENSTEIN and O'HARA’ Judge Advocates

(155)

SEVENTH UNITED STATES ARMY

Trial by G.C.M., convened at
Heldelberg, Germany, 18-19
Februal'y 1946. ,msm.issal,
total forfeiturss, and con=-

l. The Board of Review has examined ths record of trial in the
case of the officer named above and submits this, its opinion, to The
Judge Advocate General. . _

cations:

CHARGE I: Violation of the 79th Article of War.

Specl

fication: In that Iisutenant Colonel William M.
Brown, Provisional Military Govermment Detaclment
No. 71, did at Weimar, Thuringia, Gemmany, during-
the period from about 9 May 1945 to- about 15 June
1945 wrongfully appropriate to his own use and -
benefit the following public property of the United
States taken from the enemy, viz. about 96,000
Reichsmarks, of the value of about §9,600.

CHARGE IT: Violation of the 80th Article of War.

Specification: In that # # %, did at Weimar, Thuringia,

Germany, on or about 18 May 1945 unlawfully dispose -

of the following captured property of the United
States, viz: 33% Treasurer Bonds of the Reich, Issue
1941, Series V, of the value of about $1,500, thereby

2. The accused was tried upon the following Charges and Specifi-
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receiving as profit to himself about 15,000 Reichsmarks ’
of a value of about §$1,500.

CHARGE III: Violation of the 95th Article of War.

Spacification: In that # % ¥, did at Weimar, Thuringla,
Germany, during the period from about 9 May 1945 to -
about 15 June 1945 wrongfully and unlawfully convert
.to his own use and benefit about 96,000 German Reichs--
marks, value about $9,600, property of the Weimar
German Post Office, seized by Provisional Military
Government Detachment No. 71 about 9 May 1945.

 CHARGE IV: Violation of the 96th Article of War.

Specification 1: In that % # #, did at Weimar, Thuringia,
- Germany, on or about 20 May 1945 wrongfully ergage in
currency. transactions whereby he received Allied
German Marks in exchange for German Reichsmarks.

‘Specification 2: In that # % %, did at Weimar, Thuringia,
Germany, on or about 13 June 1945, wrongfully advise
K. J. Vogler, a civilian, to leave town to avoid ar-
rest, he, the said Iieutenant Colonel Brown, then
knowing that the sald K. J. Vogler was wanted by
Military Government Detachment G1C9 and that a war-
rant had been issued for his arrest. ,

He pleaded not guilty to the Charges and Specifications, and was found
guilty of all Charges and Specifications except the words and figures
#96,000 Reichsmarks® and"$9,600% in the Specification of Charge I and
in the Specification of Charge III, substituting therefor in each Speci-
fication the words and figures 430,000 Reichsmarks® and "$3,000% respecti-
vely; of the excepted words, not guilty, and of the substitutod words,
guilty. He was sentenced to be dismissed the service, to forfelt &ll
pay and allowances dus or to become due, and to be confined at hard
labor, at such place as the reviewing authority might direct, for one
Yyear. The reviewing authority approved the sentence, but in view of
accused's excellent past record recommended remission of the confine-
ment, and forwarded ths record of trial for action under Article of
War 480

3. Evidence for tha prosecution: The Provisional Military Govern=
ment Detaclment 71, with accused exercising command, took over its
operational duties in Weimar, Germany, on 24 April 1945, and remained
there until 6 or 9 June 1945 (R. 8, 29, 38; Pros. Ex. C, p.4). Ace
. cused called at the Weimar post office on 5 May 1945 and announced
that all money and stamps in the treasury waere confiscated. Nothing
was taken away, however, at this time (R. 8). About 9 May 1945, the
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Detachment Fiscal Officer, a "Iieutenant Crows," entered the post -
office and carried away all the money which he placed in a box in the
Detachment safe. No receipt was ever given the post office for the
confiscated funds, and no report of the seizure was ever made by the
Detachment to "higher headquarters.® (R. 8; Pros. Ex. C, pp.4=5).

The manager of the post office psrsonally observed that the funds
included nine, original packeis each containing 20,000 Reichsmarks

in twenty mark pieces. An examination of the books of the post of=-
fice dlsclosed that 196,307 Reichsmarks had been taken (R. 8).

The postmaster made a request, about 1 June, for the return
of the 196,307 Reichsmarks (R. 20). Kurt Vogler, a German employee of
the Detachment, testified that accused instructed him to inform the post-
master that the money had been turnsd over to higher headquarters and
that a statement should be furnished showing how the post office ar-
rived at the amount of money demanded. Vogler carried out these in=-
structions (R. 20). A few days later, around 3 Juns, accused took
100,000 Reichsmarks of the seized funds and had Vogler return them
to the post office (R. 8, 20-21; Pros. Ex. C, p.5). This was the
only part of the money ever teturnsd (R. 9). Just before the Detach-
ment was relieved from duty - early in June - accused turned over
20,000 Reichsmarks from the post office funds to Vogler and instructed
him to exchange them for allied military marks. Accused admitted,
in a pre-trial statement, that he ordered ths exchange and said the
reason was that "we always felt that American currency was of more
value than German currency. Everybody felt that" (R. 18-19; Pros. Ex.
C, pp.7-9). Vogler was abls to exchange about 9,000 Reichsmarks at
a Reichsbank and a winery and gave accused the proceeds (R. 19; Pros.
Ex. C, Pp.8, 9). The rate of exchange was one German Reichsmark for
ons allied mark (R. 34). Administrative Memorandum No. 35, Suprems -
Headquarters, Allied Expeditionary Force, 25 Octobar 1944, revised 7
December 1944, prohibited military personnsl from "Participating in
transactions involving the purchase, sale or exchanges of any currency
against any other currency, except through authorized agencies" (R. 163
Pros. Ex. A). Accused algo cliimed that he turned over several bags
of "small currency? from the post office funds to Vogler "to take to -
the bank, have it counted, and then turn it over to the post office
preferably in notes of a larger denocmination® (Pros. Ex. C, pp. 5-65.'
He admittec)i, howsver, that he never asked Vogler for a receipt (Pros.
Ex. C, po7 .

" At various times during May and June 1945 accused purchased
rings and other items of jewslry from a Weimar jeweler. Voglsr, acting.
in behalf of accused, made payments totalling 20,000 HReichsmarks on
these purchases (R. 21-22; Pros. Ex. B). )

On the night of 13 Juns 1945, Vogler went to accused's quarters
and returned the major part of the 20,000 Reichsmarks, emtrusted to him
by accused, which he had been unable to exchange for allied marks (R.” 19~
20). Vogler still had in his desk at Detachment headquarters 2763 marks
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which accused had given him on another occasion (R. 24=~25). Accused
said to Vogler, ®Get away from here, somebody from ths new Military-
Government is looking for you, they have a warrant out for your arrest.”
Vogler replied that he had no place to go and no money whereupon ac-
cused tendered him 1,000 marks (R. 19-20). Earlier that evening an
enlisted man from the Military Government Detachment which relieved
Detachment 71 called on accused and to0ld him that Vogler was in trouble
and was wanted for questioning. In his pre-trial statement accused
denied any knowledge of the nature of Vogler's iroubles or knowledge
that & warrant had been issued for Vogler's arrest although he admitted
telling him that "If you are in troublse, the best thing would be to gat
a:way" (R. 30; Pros. Ex. C, pp. 11-12).

B Shortly after Detachment 71 was relieved from duty accused
gave Captain Gottlieb E.Scmoker, an officer of the Detachment, a box
containing money from the post office funds in large denominations.
Accused instructed CapteinmSdmoker to hold it for "safekeeping." About
28 June accused repossessed the box (R. 35-37; Pros. Ex. C, Ppe 5-6).

) Testimony concerning a bond transaction involving accused
showed that about 20 May he gave Vogler a 33% German Treasury bond and
requaested that he convert it into marks. Vogler cashed the bond at the
Reichsbank for 15,150 Relchsmarks and gave accused the monéy. Accussd
returned 150 marks to Vogler for his services (R. 17-18, 23, 27, 31-32).
Yhen questioned accused stated that he found ths bond in an abandoned
-houge. He insisted that under such circumstances the bond was his own
property. He readily admitted that Vogler was acting as his personal

: agent in cashing the bond (Pros. Ex. C, pp. 7-8).

. 4. Evidence for the defense: Accused, after being advised of - -

- his.rights as a witness, elected to make an unsworn statement (R. 57-58).
He stated that his rights had been impaired by the speed of the original
investigation in June 1945, by the speed of the present trial including
the fact that he had been allowed only five days to0 prepare his de-
fense, and by his inability to secure witnesses. He further asserted
that there was a civilian employee .of the post office, absent at the time
of trial, whose testimony would raise a serious question about the amount
of money that was removed from the post office (R. 58)

N Defense counsel also made a statement in accused's behalf.
He complained that the investigation by the Inspector General's De-
partment and by the investigating officer appointed under Article of
War 70 were conducted with great spead and that accused was not allowed
tc present a full etatement concerning the case; that at the investigation
his request for counsel, for a more impartial investigating officer and
for delay to allow the presentation of additional facts, were denled;
and that the investigating officer was not qualified to act because
accused had previously consulted him as an attorney. From 30 June 1945
until 3 February 1946 accused heard nothing furthsr about the case.
While on terminal leave he was recalled to duty and brought to trial.
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By reason of the lapse of time many essential witnesses wers no longer
available. It was difficult to secure witnesses located in the Russian
zone of occupation and the défense was unable to determine whether or
not there were witnesses at Weimar, now in the Russian zone, who might
assist accused (R. 59).

The stipulated testimony of Lieutenant Colonsl Iynn H.
Stockman, Inspector General's Department, who investigated the case,
showed that the money from the post office was brought to the De-
tachment by two enlisted men and First Lieutenant William M. Crowe.
One of the enlisted men confessed taking 1,000 Reichsmarks and the
other confessed taking 2,000 Reichsmarks from the fund while it
was in their custody. Iieutenant Crows denied any knowledge of these
thefts (R. 40; Def. Ex. 2).

The stipulated testimony of Iieutenant Colonel George A. Logan,
Jr., disclosed that during the investigation by the Inspector Generalts
Department, Colonel logan, as accused's superior officer, requested
him to return any post office funds in his possession. Accused re-
possessed the money he had placed in Captain Schmoker's custody and
turned it over to Colonel Iogan on 28 Juns 1945. The amount was
58,308 Reichsmarks, German paper currency. Accused also delivered
up four cigarette cases, 19 rings, 5 necklaces, 3 bracelets, 1 pendant
and 1 pair cuff links (R. 56, 58; Def. Ex. 11).

Captain Scrnnoker testified that during the administration of
Weimar Military Government Detachment 71.each officer was charged with
80 many duties that they were unable to carry them out properly (R. 41)«
It was the policy of the Military Government officials to take charge
of German property when it was necessary for safekeeping (R. 62).

The reputation of Vogler for truth and veracity was declared
to be bad by Mrs. Ruth Kuehne, and by Iieutenant Colonel Frank Watson,
. both with the Military Government organization. Neither witness would
believe him under oath (R. 44~45, 48). The stipulated testimony of
Bruno Treype, Chief of the Criminal Office of Weimar, to the same ef-
fect, was received in evidence (R. 48; Def. Ex. 3). :

Testimony that accused's character was good and that his

"~ efficiency as an officer was excellent, was given by Iieutenant
Colonel Frank Watson, Major Gerald C. Sola, Lieutenant Colonel William
H. Riheldaffer, ILieutenant Colonel Howard P. Morley amd Lieutenant
Colonel Fenner H. Whitley (R. 48-54). Similar testimony was re-
ceived by stipulation from Brigadier General T. F. Wessels, Deputy
Theater Provost Marshalj Colonel Azel F. Hatch, superior officer of
accused from 24 April to 6 June 1945; Mr. Guy E. Snavely, Executive
Director, Assoclation of American College; Mr. Edward Halloway,
Attorney, New York City; Mr. George H. Denny, Chancsllor, University
of Alabama; General Amos Fries, General Merritte Ireland, General
Bolivar Lloyd, General Frank Watson and Admiral Harry Hamlet (all
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retired) and General Harvey Kutz, Ordnance (R. 55-56; Def. Exs. 4~7,
9"10)0

It was stipulated that accused's WD AGO Form 66-1 showad
that between 15 August 1942 and 18 May 1943 his efficiency ratings (3)
were "excellent" and between 19 May 1943 and 19 December 1945 his
ratings (8) were “superior." He had the following awards: four Combat
Stars, Bronze Star Medal, and Military Cross, lst Class, of Belgium
(R. 56; De.f.‘. Ex. 8).

5. Tne Specification of Charge I, as amended by the court's
findings, alleges that accused, at Weimar, Germany, between 9 May
1945 and 15 June 1945, wrongfully appropriated to his own use 30,000
Reichsmarks, valued at $3,000, property of the United States taken
from the enemy, in violation of Article of War 79. The Spcification

. of Charge ITI, as amended, alleges the same offense except that the
Reichsmarks are alleged to be the property of the Weimar Post Office
and seized by Provisional Military Government Detachment No. 71s
This Specification is laid under Article of War 95.

The evidence shows that accused, the commanding officer of a

" Military Government Detachment, personally announced the confiscation
of the funds held in the post office; that a few days later the money
in the form of 196,307 Reichsmarks was taken by a subordinate; that
no receipt was given for it; that the postal authorities were informed,
at accused's direction, that it had been turned over to "higher head-
quarters" although in fact not even a report of the seizure had been
made to superior authority; and that, on demand, 100,000 Reichsmarks
were returned to the post office. It further shows that the money
came into accused!s custody; that he gave 20,000 Reichsmarks to his
agent Vogler to convert it into allied marks; that he spent about 20,000
Reichsmarks on jewelry; that after his detachment was relieved from
duty he entrusted to an officer of his detachment for safekeeping a
portion of the fund; and that, during the course of an investigation by
the Inspector General, accused, on demand of his superior officer,
reclaimed the sum he had 30 entrusted and surrendered it.- At the same

_ time he gave up certain items of jewelry. The fund so surrendered

amounted to 58, 308 Reichsmarks.

We think that the evidence sustains the court's ﬁndings that
accused misappropriated 30,000 Reichsmarks of the fund seized from the
post office. It seems clear from the record that after he had returned
100,000 Reichsmarks accused made up his mind to appropriate the remainder.
He actually tried to convert 20,000 Reichsmarks into allied marks not
through the United States Army Finance Department which one could ex-
pect him to use if he had nothing to conceal, but through civilian sources.
His extensive purchases of jewelry plus the fact that he surrencered some
items of jewelry when called upon to account for the fund forms the basis
for an inference that some of it was used to buy the jewelry. When his
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detachment was relieved he did not turn over the fund to his successor
‘but gave it to a junior officer of his command for safekeeping. At
no time was a receipt given to the postal authorities and they were
misinformed as to what had been done with the money. Nor was any re-
port ever made to superior authority that it had been ssized. It is
thus clearly shown, in our opinion, that accused intended to convert
the entire fund remaining in his hands after he returned the 100,000
Reichsmarks. Although accused was found guilty of converting only
30,000 Reichsmarks, a figure apparently based on a rough calculation
of the money that was not actually recovered, the error is in his
favor and is not a ground for complaint on his part. :

There is a question as to the ownership of the fund pre- v
sented by what seems to be the conflicting allegations of the Specifi-
cation of Charge I and the Specification of Charge IIT. In the former
the money is alleged to be "public property of the United States taken
from the enemy™ while in the latter it is alleged to be "propsrty of
the Vieimar German Post Office, seized by Provislonal Military Government
Tetachment No. 71.% .

. N

) : In our opinion the money seized was property of the United.
States taken from the enemy. Article of War 79 declares that %41l
public property taken from the enemy is the property of the United
States# # #." SPJGY 1945/8200, par. 327 FM 27-10. There is a

=guggestion in the record that some of ths money might have belonged
to German citizens who had deposited it with the post office in some
sort ©of savings account. Apparently, however, this money could not be .
segregated and there is no positive indication that the funds were not
in their entirety public property. The Hague Regulatlons provide that -
if there is any doubt as to whether property is public or private it
should be treated as public property until ownership is definitely
settled. Par. 322 FM 27-10; SPJGW 1945/6216. _

In our opinion, however, the conclusion reached does not re-
quire the disaprroval of the Specification of Charge III. It has bsen
held that in a charge of conversion under Article of War 96 it is not
necessary to allege ownership. CM 246616, Holdstock; 30 BR 121. A
similar principle applies in the case where the conversion is charged
as a violation of Article of War 95.. To be sure, an erromeous allega- .
tion of ownership may be more misleading than no allegation, but in this
case accused was fully informed of the offense charged and we do not ‘
believe he could have been misled by the allegation that the fund was
the property of the post office. The conversion of part of the fund
under the circumstances revealed by this record is a violation of ~
Article of War 95. CM 256678, MacDonald, 36 BR 325; CM 275518, Linville,
48 BR 55. - ' ) : . h .

- There was evidence that the Reichsmark was exchangeable on a
parity with the allied mark. Moreover the court was entitled to take -
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judicial notice of the official rates of exchange (CM ET0.12453
Marshall) viz: one Reichsmark or one allied mark equals $.10 (par. 4,
Sec. VI, Finance Circular Letter, Hq. ETOUSA, 22 Jan 45).

Tith the exception noted the record is legally sufficient to
sustain the findings of guilty of these Specifications.

' 6. The Specification of Charge II. It is hers alleged in substance
that accused in violation of the 80th Article of War unlawfully disposed
of a bond of the German Reich which was property of the United States by
virtue of having been captured. The evidence, including accused's extra-
judicial admissions, shows that, acting through Vogler, he cashed a 333
German Treasury bond which he had found in an abandoned house and for
whichle received 15,000 Reichsmarks. Accused's contention was the bond
was his own property. v )

Article of War 80, however, specifically forbids the sale or
other disposition for personal profit of abandoned as well as captured
property by persons subject to military law and it has been held that .
private property. may be "abandoned" property under the meaning of that
Article. SPJGW 1945/8200; SPJGA 1946/2390. When accused found the
bond it became property.of the United States and should have been sur-

. rendered by him without delay. SPJGW 1945/8200.

7. Specifications 1 and 2 of Charge IV. Specification 1 in sub- .
stance alleges that on or about 20 May 1945 accused wrongfully engaged
in currency transactions whereby he received allied marks for Reichsmarks
whitle Specification 2 alleges that on or about 13 June 1945 he wrong-

. fully advised Vogler to leave Weimar knowing that a warrant had been
issued for his arrest.

With respect to the first Specification the evidence shows
that accused gave Vogler 20,000 Relchmarks and instructed him to ex-
change them for allied marks. It further shows that Vogler succeeded
in exchanging 8000 or 9000 of the marks. Administrative Memorandum

~ No. 35, SHAEF, 25 October 1944 prohibited allied military personnel from

"b, Participating in transactions involving the purchase,
sale or exchange of any currency against any other currency,
except through authorized agencies."

" There 18 no direct proof that accused instructed Vogler to
proceed through authorized sources or indeed what were authorized sources.
However, it was common knowledge in the Theater, of which tha court could
take judicial notice, that United States mllitary personnel were permitted
to exchange currency only through a United States Finance Office. It
can be inferred, also, that accused knew Vogler was going to employ un-
authorized sources. Accused was engaged in converting to his own use :
a substantial sum of money. There was necessity,therefore, that he con-
ceal as far as possible that he was in poassession of this money. An
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attempt to exchange such a large sum through muthorized sources might
" have led to an embarrassing inquiry. A German citigen was the sort
of person who could most successfully employ unauthorized channels

and least successfully authorizéd sources. Finally, accused per=
mitted Vogler to retain this large sum of money for approximately

two weeks - an unnecessarlily long time if a proper exchange was.con-
templated - and apparently acceépted with equanimity that Vogler could
only exchange about 9000 Reichsmarks - the sort of thing one might ex-
- pect if an illegal currency transaction was made. In our opinion the
raecord of trial is legally sui‘ficient to sustain the findings of guilty
of the Specification.

With respect to Sped.fication 2 the evidence shows that ac-
cused advised Vogler to "get away from here® because the Military Govem-
ment had issued a warrant for his arrest. Such conduct isdearly a
violation of Article of War 96. A :

8. In a brief and argument submitted to the Board the credibility
" of Vogler was assailed on the grounds, as shown by the record, that he
was a German, that he had been convicted of making a false statemesnt, -
and that some witnesses thought -his reputation for truth and veracity
in the community was bad. In addition, to some extent he was an ac-
comphce and heed should be paid to the admonition of the Manual that,

na conv:.ction may be based on the uncorroborated ‘
testimony of an accomplice but such testimony is of doubt=
ful integrity and is to be considered with great caution"
(Mcu, 1928, par. 124a).

'In a case before us under Article of War 48, as is thise, we
have the powsr to Judge of the credibility of the witnesses and weigh
the evidence although the findings of the court, who saw and heard the
witnesses, are entitled to considerable weight. CM 243466, Calder, 27
BR 365; CM 302846, Dayton. After a careful examination of the record
we do not believe the court erred in its findings. With respect to
ths misappropriation of the funds seized from the post office thse
conviction rests to a substantial extent on the testimony of other
witnesses and on accused!s extra-judicial admissions. Accused ad-
mitted extra-judicially that he instructed Voglesr to dispose of the
Treasury Bond and to convert Reichsmarks into allled marks. Of course,
Vogler alone testified that he was told by accused to leave because
there was a warrant out for his arrest, but in view of accused!s ad-
mission that he told Vogler that it would be best for him to leave if
he were 1n troubls and in view of Vogler's knowledge of accused's
previous illegal activities, the court was not unwarranted in believing
that accused made that statemsnt and wo are not inclined to disturb
their findings. .

9. The 'sxﬂastance'of. the unsworn §tatunents of accused and his
counsel havq besen set forth above. It 18 to be noted that at no time
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was a request for a continuance addressed to the court. Manifestly,
unlgss there is something in the case to indicate that there might
otherwise be a miscarriage of justice, neither the Board nor the
court can take cognizance of complaints such as thsse unless they
are accompanied by a motion in some form or other for a continuance.
If it becomes a rule of law that on a mere statement by accused and
his counsel to the effect that hds right has been prejudiced by the
; 8Speed of ths trial we are required to disapprove the findings then
it is no exaggeration to say that few cases would be without such a
statement and few could be sustained. We find nothing in the record
to show that accused!s substantial rights were prejudiced either by
the conduct of the preliminary investigation or the trial. Accused
- wag a major at the time of ths trial approximately 51 years of age.
" The character witnesses he was able to furnish demonstrate that he
- was not without experience in the world. It is difficult to believe .
that knowing, as he must have known, that a conviction would pro-
bably result in a dishonorable end to his career and imprisomment’
he would content himself with & mere statement to the effect that
he needed more time to prepare his defense and not take vigorous
steps to see that the court grantad him the time he needed.

_ '10. War Department records show that accused is approximately

52 years and 5 months of age. He is a graduate of Washington & lee
University from which he received A.B. and A.M. degrees and of
Columbia University where he received A.M. and Ph.D. degrees. He

~ has been a professor, a president of a university, a writer and

" lecturer,.and a personnel consultant. He is married and has two

- children. He was appointed a second lieutenant, National Army, on
1'June 1918.  On 24 June 1924 he was appointed a captain in the Staff
Specialists Officers' Reserve Corps and on 3 July 1928 transferred -
to the Adjutant General's Department. He was reappointed a captain
in that branch on 23 June 1929 and at his request reappointed a

- captain in the Specialist Reserve on 3 July 1929 and promoted to
major, 22 August 1929. On 22 August 1934 and 1939 he was reappointed
a major in the Specialist Reserve. He was ordered to active duty '
15 August 1942 and promoted to lieutenant colonel, Armuy of the
United States, on 28 December 1945. He is entitled to wear the -
European Theater Ribbon and the Brongze Star. In addition, hs was
awarded the Military Cross, First Class by the Belgian Govermment.

- 11. The court was legally constituted and had jurisdiction of
the pergon and the offenses. The Board of Review is of the opinion
that the record of trial is legally sufficient to support only so
much of the findings of \guilty of ths Specification of Charge III
as involves a finding that accused did, at the time and place al~
leged, wrongfully and unlawfully convert to his own use 30,000
German Reichsmarks, valus as alleged, which were seized by Provisional
Military Government Detachment No. 71 about 9 May 1945, and legally
sufficlent to support all other findings of guilty, and the sentenca,

10
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and to warrant confirmation thereof. Dismissal is mandatory upon
conviction of a violation of Article of War 95 and dismissal,
total forfeitures, and confinement at hard labor for ife are
authorized upon conviction of a violation of Articles of War 79,

S/sz MM#»A«/ ,‘ Judge Advocate.

/17:4@15:4 ~_, Judge Advocaté.

Ci{«u.}_é Yo d . .., Judge Advocate.
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JAGN-CM 312414 | 1st Ind
WD, JAGO, Waslﬂ.ngton, D. C. SEP 11 1946
- TO: The Under Secretary of War - - :

1. Pursuant to Executive Order No. 9556, dated 26 May 1945,
there are transmitted herewith for your action the record of trial
and the opinion of the Board of Review in the case of Lieutenant.
Colonel William M. Brown (0-201349), Provisional lﬁ]itary Government
Detachment No. 71.

2. Upon trial by general court-martial this officer was.found
guilty of wrongfully appropriating to his own use and benefit public
property of the United States taken from the enemy, Reichsmarks of the .
value of about $3,000, in violation of Article of War 79 (Chg. I, Spec.);
unlawfully disposing of captured property of the Unlted States, German
bonds, in violation of Article of War 80 (Chg. II, Spec.); wrongfully
and unlawfully converting to his own use and benefit property of the
Weimar German Post Office, seigzed by the Provisional Military Govern-—
ment, Reichsmarks of the value of about $3,000, in violation of Article
-of War 95 (Chg. III, Spec.); wrongfully engaging in currency transactions
and wrongfully advising a German civilian to lsave in order to avoid ar-
rest, both in violation of Article of War 96 (Chg. IV, Specs. 1, 2). No
evidence was introduced of any previous conviction. He was sentenced
to dismissal, total forfeitures, and confinement at hard labor for one
Year. The reviewing authority approved the sentence and forwarded the
record-of trial for action under Article of War 48, recommending that
the period of confinement imposed be remitted.

'3+ A_summary of the evidence may be found in the accompanying opinion
of the Board of Review. The Board is of the opinion that the record of .
trial is legally sufficient to support only so much of the finding of
gullty of the Specification of Chargs III as involves a finding that ac-
cused did, at the time and place alleged, wrongfully and unlawfully con-
vert to his own use 30,000 Reichsmarks, value as alleged, which had been
seized by the Provisional Military Government Detachment No. 71 (this
element of legal insufficiency affects only the ownership of the monsy),
legally sufficient to support the findings of guilty of all other Charges
and Specifications, and legally sufficient to support the sentence and to
warrant confimation thereof. I concur in that opim.on.

4. The evidence, briefly summarized, shows that the Provisional
Military Government Detachment No. 71, commanded by accused, took over
its operational duties in Weimar, Germarw, on 24 April 1945, and remained
there until 6 or 9 June 1945. Accused called at the Welmar post office
on 5 May 1945 and announced that all money and stamps in the” treasury
-wore confiscated. About 9 May 1945 the Detachment fiscal officer re-~
moved about 196,307 Reichsmarks from the post office and placed themin
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the detachment safe. No receipt was ever given the post office for
the confiscated ftinds and no report of the seizure was ever made by
the detachment commander to higher headquarters.

On 1 June 1945 the postmaster made a requsst for the return
of this money. Kurt Vogler, a German employee of the detachment, testified
that gccused instructed him to inform the postmaster that the monsy had '
been turned over to higher headquarters. A few days later, however, ac-—
cused had Vogler return 100,000 Reichsmarks to the post office. This was
the only part of the money ever returned. Just before the detachment
was relieved from duty - early in June - accused turned over 20,000
Reichsmarks from the post office funds to Voglar and instructed him to
exchange them for allied military marks. Accused stated, in a pre-trial
statemant, that he ordered the exchange and said ths reason was that "we
always felt that American currency was of more value than German cur—
rency." Vogler was able to exchange about 9,000 Reichsmarks at a Reichsbank
and a winery and gave accused the proceeds. The rate of exchange was ons
German Reichsmarks for one allied mark. Administrative Memorandum No. 35,
Supreme Headquarters Allied Expeditionary Forces, 25 October 1944, prohibits
military persomnel from "participating in transactions involving the pur-
chase, sale or exchange of any currency against any other currency, ex-
cept through authorized agencies.® .

At various times during May and June 1945 accused purchased
rings and other items of jewelry from a Weimar jeweler. Vogler, acting
in behalf of accused, made pgyments’ totaling 20,000 Reichsmarks on these
purchases.

On the night of 13 June 1945, Vogler went to accused's quarters
and returned the major part of the 20,000 Reichsmarks intrusted to him by
- accused, which he had been unable to exchange for allied marks. Accused
sald to him ngat away from here, somebody from the new Military Goverrment
is looking for you, they have a warrant out for your arrest.® In his pre-
trial statement accused denied any knowledge of the nature of Vogler's
trouble or knowledge that a warrant had been issued for Vogler's arrest
although he admitted telling him that #if you are in trouble, the best
thing would be to get away."

v Shortly after Detachment No. 71 was relieved from duty, ac~
cused gave Captain Schmoker, an officer of his detachment, a box con-
taining money from the post office funds. Accused instructed Captain
Schmoker to hold it for "sa.fekeeping." The funds were returned to ac-

cused about 23 June 1945.

About 20 May accused gave Vogler a 33% German treasury bond
and requested that he convert it into marks. Vogler cashed the bond at
the Reichsbank for 15,150 Reichsmarks and gave accused the monsy. Ac—
cused returned 150 marks to Vogler for his services. When questioned
accused stated that he found the bond in an abandoned house.
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‘ - Both the accused and his counsel made unsworn statements to
the effect that sufficient time had not been granted them in which to
prepare their defense and that the pre-trial investigating officer
was not qualiﬁ.ed to act as such.
Stipulated testimony introduced by the defense indicated that
3,000 Reichsmarks were stelen by two enlisted msn frem the post office
funds while being transferred from the post cffice to the detachment;
that on 28 June 1945, upon request by accused's superior officer, ac-~
- cused turned over to him the money he had placed in Captain Schmoker's
custoedy which amounted te 58,308 Reichsmarks; that accused also delivered
at-this time, a quantity of jewelry which he (accused) had previously pur-
chased; and that the reputation of Vogler for truth and veracity was de~
clared to be bad.

Testimony that accused's character was good and that his ef-
fielency as an officer was excellent, was given by Iieutenant Colonel
Frank Watson, Major Gerald C. Sola, Lieutenant Colonel William H. Riheldaffer
Lieutenant Colonel Howard P. Morley and Lisutenant Colonsl Fenner H. Whitley.
 Similar testimony was received by stipulation from Brigadier General T. F.
Wessels, Deputy Theater Provost Marshal; Colonsl Azel F. Hatch, superior
officer of accused from 24 April to 6 June 1945; Mr. Guy -E. Snavaly, .
Exocutive Ilrector, Association of American Collsges; Mr. Edward Halloway,
Attorney, New Tork City; Mr. George H. Denny, Chancellor, University of
Alabama; General Amos Fries, General Merritte Ireland, General Bolivar
Lloyd, General Frank Watson and Admiral Harry Hamlet (all retired) and
CGeneral Harvey Kutz, Ordnance. A brief and argument subnntted by Nr.
Joseph Moss has been careful]y considered by- the Board.

It was stipulated that accused's WD AGO Form 66~1 showed that
betwean 15 August 1942 and 18 May 1943 his efficiency ratings (3) were
"axcellent® and between 19 May 1943 and 19 December 1945 his ratings (8)
were "superlier.? He had the following awards: four Combat Stars, Brenze
Star Medal, and Military Cross, lst Class, of Belgium. He holds A.M. and .
Ph.D. degrees from Columbia University. _

. 5. I recommend that the s‘ent.ence be confirmed and ordered executed
and that a United States Disciplinary Barracks be designated as the place
of confinement.

6, Inclosed is a form of action designed to carry inte executién
the foregoing recommendation, should it meet with your approval.

2 Incls THOMAS H. GREEN

1 - Record of trial : _ Major General
2 - Form of action The Judge Advocate Genaral

( G.C.14,0. 300, 8 Oct 1946).
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.WAR DEFARTKENT -~
. Armmy Service Forces .
In the Offlce of The Judge Advocate ueneral
Washington, D C.

-,

Y.

" SPJGN-CH 312416 . : R | 6 June 1546

UNITED .STATES UNITED STATES AMRY
' . o . > SERVICE COIMAND 2l
. v. L.
: : - R Trial by G.C.M., convened at’
Private SAM D.. LAWRENCE
(34955622), Headquarters’
and Service Company, 1331st
+ Engineer General Service
+ Regiment.. '

honorable discharge and con- -
. finement for twenty (20) years.
Penitentiary, hcheil Island,
Washmgton.

N, Nt N N s St v sl - . )

. \.,‘-. - . ?. . . . -

i OIDING by the BOARD OF REVIEW
'BAUuHII O'CONNOK - and Q'HARA », Judge Advocates

4 -

o ' l. The record of trial in the case of the .;oldler named above , .
has _been examined by the Board of Review. CL ‘ S
2. The accused Layrrence was tr:.ed with Private First Class
J . Be Plttmon upon 'Che fol'lovn.ng Qharges ‘and Specifications:

T CHARGE: Violatlon of the 93rd Article of War.

Speci.ﬁcat:.onﬂln that Private First Class J. B. . ,
Pittmon, Company A, 1331st Engineer General ~ ..
...~ Service Regiment, APO 901, and Private Sam D. - E
" Lawrence, Headquarters and Service Company, R
- 1331st Engineer General Service Regiment, ’ ’
- APO 901, did, at APO 901, on or about 18 January :
., .19L6, in the .night time feloniously and burglari-
" .. ously break and enter the dwelling house of Chum
- Soon Ye, with intent to.commit. a felony, viz:
’ larceny, therein.

Specn.f:.cation ‘2t In that Private First Class J. B . -
Pittmon, Company A, 1331lst Engineer General

' Service Regiment, APO 901, and Private Sam De.

. Lawrence, Headquarters and Service Company, . . .

<. 1331st Lngmeer General Service Regiment, APO

T 901, digd, at APOJ901 on or about 18 January -

: -19)46 by force and violance and by putt;.n@hm .

" in fear, felonliously take steal and carry away from

APO 901, 27 February 1946. Dis- .
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the person of Yim Keong Chai 61, yen, lawful money of
Korea, the property of Yim Keong Chai, value about

- 5k.00. ' T ) ‘
-

Specification 33 In that Private First Class‘J. B. Pittmon, .
_ Company A, 1331lst Engineer General Service Regiment, -
APO 901, and frivate Sam D. Lawrente, ﬁeadquartens

and Service Company, 1331st Engineer General Serv19e
Regiment, APO 901,. did, at APO 901, on or about 18
Januzry l9h6 by force and violance and by putting’
her.in fear, feloniously take steal and carry away
‘from the person of Chun Soon Ye, 925 yen, lawful -
' money of Korea, the property of Chun Soon Ye, value -
- about {61.00, . . R :
&pe01f1Cat10n Lis ln,that Private Flrst Class ‘J. B. Pittmon,
Company A, 1331st kngineer General Service Regiment, -
‘AP0 901, and Private Sam D. Lawrence, Headquarters
and Service Company, -1331st Engineer General Service
Regiment, APO 901, did, at APO-901, on or about 18
January l9h6 with inteht to commit a felony,-viz, -
murder, commit an assault upon Kim Chong Kwan by
willfully and feloniounsly shooting the said Kim Chong
Kwan in the arm with a plstol. .
He pleaded not guilty to, and was found gullty of, the Charge and all
Specifications. Evidence was introduced of one prior conviction by
special comrt-martial for using insulting language to a noncommissioned
officer and failing to obey the lawful.order -of-a noncommissioned officer,
in violation of Articles of War 65 and 96, He was sentenced to be dis-.
honorably discharged the service, to forfeit ali pay and allowances. due
Or to become due, and to be .confined at hard labor, at such place as the
.reviewlng authority mlght direct for thirty years. The reviewing au~
thority  approved the sentence, remltted ten years of the conflnement v
imposed, designated the United States Penitentiary, McNeil Island, = =
Washington, as the place of confinement, and forwarded the record of
trial for action under Article of War 503. (The record has been pre- -
viously examined in the Ofilce of The Judge Advocate General as to
Plttmon) : L )

- 3, -The evidehce is legdlly sufficient to support the findings of
guilty. The only question requiring consideration here is whether or:
not_ the record of trial is legally sufficient to support the sentence.

-2-


http:lega".l.ly
http:lega'J.ly
http:rev:1ewi.ng

[3

L. The court in closed session "# % # and upon secret written .
bailet two-tnirds of the members present at-the time the vote was.
taken concurring # # %," sentenced the accused to dishonorable dis-
charge, total forfeltures, and confinement at hard labor for thirty
yearg. Article of War'L3 provides ihat_no person shall be "k % #

‘sentenced to life imprisonment nor to confinement for more than ten.
years except by concurrence of three+fourths of all the members. present
at the time the vote is taken.® Thus, it is clear that the court’in
the present case, by imposing a sentence of thlrty years, :exceeded its
power under the above Artlclq. The "4 4 # excessive sentence is not
void ab initio because it is a divisible’ sentence," however, and could
" have been reduced to a.legal sentence by the reviewing authorltv.,,h, e
KCL (1928), par. 87; Cid 185899 (1929), Dig. Op. JAG 1912-1930, Ip. 632
sec. 1280 SPJGJ 1943/10205, 7 July 19L3. -

‘.

5 Ina similar case, forwarded fOr action under Article'of’ﬁhr
'50%, the Bazrd of Review, in holding.the record legally sufficignt-to -
support a sentence involving dishonorable discharge, total forfeitures
and confinement at hard ldbor for ten jeare only, stated-

sy "When_confinement in excess of ten years is imposed
under a sentence in wihich only two-thirds of the members
of the court concur, the error may be corrected by.
. reducing the confinement to ten years or less (Cl 185899,
" Polk and Jenkins) M cu 238825, Jones, 2L BR. 367-371 .

.. . ’ ,

T 6. For the reasons stated, the Board of Rev1ew holds the record

of trial legally sufficient to support only so much of the sentence - | .
as provides for -dishonorable discharge, orfelture of all pay amd allow-
‘ances due or to.bBecome due, and conflnement'at hard labor for ten years.

\

Wilmot T. Bahghn’ ,'Judge.A6vocate

. . - .
Robert J. O'Connor ., Judge Advocate

s Judge.Adv0cate“
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SPIGN~CM 312h16 ¢ 'let Ind. LT 15 June 19h6
- Hqy ASF, JAGO, Washmgton 25, 'D. C. ‘ :
. TO: Commanding General, United States Army Serviee Command 2’4, APO 901
c/o Postmaster, San Francisco, California. - @ BN

"1, In the case- of Private Sem D.‘Iawrence' (3&955622), Headquarters
~ and Service Company, 1331st Engineer General Service Begimert, I concur
. in the foregoing holding of the Board of Review, and for the reasons 7 -
.- therein stated recommend that only so much of the’ sentence as involves
dishonorable discharge, total forfeitures and confinement at hard labor
" for ten years.be approved. - fhereupon you w:Lll have authority to order N
“the execution ofethe sentence. LT S )
_ . o T L S
o 2. Designat.ion of the United States Penitentiary, McNeil Island, e
Washifigton, as the place of cunfinement continues to be proper notwith-
" standing approval of a sentence .of only ten years. The” proviiions of Co
Section II, War Department Circular 25, 19L5, requiring designation of .-
a federal correctional institution or reformatory as the place of con=-. v
finement in 5uch a case are not considered applicable in view of & i Sl
_previous trial. As a result of the aforementiéned trial, which was by <o
" a general court-martial ‘convened by your headquarters og 25 February
‘1946, the accused is now under an approved sentence to life 1mprisonment
in the same penitentary for the offense of murder, in violation of ‘
Art.icle of War 92 (CM 312523) o SRR

. .

3.‘ When cop:.es of the publiehed order in thie case are forwarded
,'t.o t.his office, they should be accompanied. by the foregoing holding and' N
this’ indorsement, " For . convenience of reference and to facilitate at-" . . ...
taching copies of the published order to the record in this case, please
place the, file number of the record in brackets at the end of the publishe&
order, as follows: ,

: (cn 312&16) o

‘hulﬂ&“ Hey & ""’"
XHOMAS H. GRYER
' , v . Yajor General |
The Judg,e Advmat.e General
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WAR DEPARTMENT = -
Army Service Forces
In the Office of The Judge Advocate Gensral '
. Washington 25, D. C.. :

- -
¢ .

MAY 241945 R

- WESTERN BASE SECTION, UNITED
STATES FORCES,; EUROPEAN THEATER -
Triel by G.C.M., converied at -

. Paris, France, 15, 16 and 17 -
January 1946. Dishonoreble

.. discharge and confinement for
life. Penitentiary

SPJGQ ~ CM 312433

0

UNITED STATES"
Ve

General Prisoner RAYMOND R.
BISCHOFF (32463243), 4th Train-
ing Company, Disciplinary Train-
ing Center, Chanor Base Section,
United States Forces, European
Theater. .

N e Vo N vt N Vg e ot Nact?

REVIEW by the BOARD OF REVIEW .-
~ OLIVER, CARROLL and DAVIS, Judge Advocates

)

_ » 1. The Board of Review has examined the record of trial in the case of the _
soldier above named.

" 2+ The eccused was tried upon the followiog Charges end Specifications: o
'+ CHARGE I:. Violation of the 92nd Article of War.

Speclfication- In that General Prisoner qumond Re. Bischoff, Ath _

: Treining Company, Disciplinary Training Center, Chanor Base Section,
United States Forces, European Theater, did, at Peris, France, on
or ebout 10 November 1945, with malice aforethought, willfully, de-. .
liberately, feloniously, unlawfully and with premeditation kill one
- Sergeant Bennie Back, a human being, by shooting him with & pistol.

CHARGE IIz' Violation of the 93rd Article of Wer. .

Speclflcation l: In that General Prisoner Raymond R. Bischoff, Lth
Training Company, Disciplinary Training Center, Chenor Base Sectiom, .
" United States Forces, European Theater, did, at Paris, France, on
or about 9 November 1945, by force and violence end by putting them
in fear, feloniously teke, steal and cerry away from the presence
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of Berthe Legrand, eight thousand (8,000) francs, French currency,
the property of lionsieur Hermentier, and from the person of Emile
Ringot six hundred (600) francs, French currency, the property of
Emile Ringot, of a total value of about one hundred and seventy-
two dollars ($172.00).

- Speclflcatlon 2: In that General Prisoner Raymond R. Bischoff, 4th
Training Company, Disciplinary Training Center, Chanor Base Sectlon,
United States Forces, European Theater, did, at Paris, France, on
or about 10 November 1945, with intent to do him bodily harm, com-
mit an assault upon Technician Fifth Grade Mobley M. Wobles, by -
shooting him in-the hand with a dangerous weapon, to wit, a pistol.

Speclficetlon 3: - In that General Prisoner Raymond R. Bischoff, 4th
- Training Company, Dlsclplinary Treining Center, Chanor Base Section,
United States Forces, European Theater, did, at Paris, France, on
or about 10 November 1945, with intent to do him bodily harm, com-
nit en esseult upon Private First Class Mervin E. Trepp, by shoot~
ing him in the leg with & dangerous weepon, ‘to wit, a pistol.

He pleaded not guilty to all Charges and Specifications. He was found guilty of
Cherge I and the Specification thereunder, and of Charge II end Specifications

" 2 and 3 thereunder. He was found guilty of Specification 1 of Charge II, except -
. @8 to the amounts alleged, the court substituting "between seven thougand? (7000)
and eight thousand (8000)", "between five hundred (500) and six hundred (600)"
and "at least one hundred end fifty dollars ($150.00)" for the amounts appearlng
in the Specification. Evidence of two previous convictions was introduced, one
by generel court-martial for larceny of chocolate.bars, property of the United
States, the other by general court-martial for absence without leave from 19
Februery 1945 to 7 March 1945 and for misappropriating a motor vehicle, property
of the United States. He was sentenced to dlshonorable discharge, total for-
feitures and confinement.at hard lebor for life. The. reviewing authority approved
" only so much of the findings of guilty of Specifications 2 end 3 of Charge II

as finds accused guilty of committing assaults with intent to dq bodily herm upon:
the persons alleged by shooting at them with a dangerous weapon, to wit, a pistol,
epproved the sentence, designated the United States Penitentiary, Lewisburg,
Pennsylvania, as the place of confinement, end pursuant to Artiole of War 50%
w1thheld the order directlng execution of the sentence.

: 3.a. Charge II, Specificatlon 1 (Robbery). Evidence adduced by the prose-
cution proved .that asccused entered a cafe in Paris operated by Madame Legrand
about 1730 hours 9 November 1945. When accused was elone with Madame Legrand
he pulled out~a pistol and told her in French to give him mongy. He opened

- drawers and removed between 7000 and 8000 francs. M. Ringot then came into the
"cafe. Accused put his pistol into Ringot's stomach, demanded money, opened
*.Ringot's coat, extracted his wallet, and removed between 500 and 600 francs.
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Shortly thereafter accused left the cafe (R 30, 31, 36, 37). In a voluntary

extra-judicial statement accused admitted displeying a pistol in the cafe and

teking money from a women and & men (R 77; Pros. Ex. A). It was stipulated

:l;at the;;;mey teken from Madame Legrand was the property of Monsieur Hermen-
er (R 55). ‘

b. Charge I and Specification (Murder); Charge II, Specifications 2 and
3 (Asseults). At 2315 hours 9 November 1945 military policemen, Sergeant Back,
Technicien Fifth Grade Nobles and Private First Class Trapp, took custody of ac-
cuged at a French police station in Paris and drove him to the office of the
Criminegl Investigation Division. After accussd had been questioned, the three
military pollcemen started to drlve him to an ordnance organization to check
his status. The four got into a jeep. Sergeant Back was in the driverts seat,
Trapp seated at his right, Nobles was in the back seat on the left, and eccused
was on his right. All three of the military policemen were srmed with U. S.

calibre .45 plstols which were carrled in holsters on their right hips (R -
42, 43, 56, 57). Nobles turned to his left to fix the radio. Accused was heard
to tell Sergeant Back to stop the Jeep and, when the witnesses looked at him,
he had a .45 calibre pistol in his hand (R 43, 56, 62). The jeep was stopped
and accused got out on the right side. Nobles thought he heard Sergeant Back
undo his holster and work the slide. Three or four shots were heard and both
Nobles and Trapp saw one flash from accusedts plstol. WNeither knew who fired
the first shot. Trapp?s plstol wes not removed from the holster at any time
from the beginning to the end of the incident (R 59). The accused had Nobles!
pistol (R 45, 49). Nobles was struck in the right finger of his right hand,
and a bullet went through Trappt's right leg (R 44, 45, 58, 59, 64). Sergeant’
Back also was hit (R 45). An autopsy was performed upon the body of Sergeant
Back on 10 November 1945. His death was due to a wound caused by & fast moving
projectile. The wound ran from just above the collar bone on the right slde to
the base of the neck on the left side. There was no indication which was the
point of entrance and which was the point of exit (R 68, 69, 70, 71). In a
voluntary extra-judicial statement the accused related the following (R 77,
Pros. Ex. A): -

tihen the MPs and I got into the jeep outside CID headquarters,
I got into the back sseat and sat on the right of one of the MPs.
Another MP drove and another sat in the front seat. The driver was
a sergesnt. As we were driving in the vieinity of the Opers, the
MP in the back seat with me turned to his left and began adjusting
the radlc. This MP was carrying his plstol, a U. S. automatic, Cal.
.45, in a holster on his right side. As the MP was adjusting the
radio, I unfastened the flap on the holster end removed the weapon.
I threw the safety off but I do not remember whether or not I worked
‘the slide. The sergeant who was driving looked around and said,
tWhet's going on here?! I said, 'I don't want no trouble, sarge.
All I want to do is get out of here and go.' At the time I saild
this I had my pistol pointed toward the front of the jeep but not
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at either of the MPs. By this time I was out of the jeep and stand-
ing beside it. I had jumped out of the jeep &8 I was talking to-
the sergeant who had slowed the jeep down and stopped it when he
saw that I had a weapon. As I stood beside the jeep I said agein, |
1T dontt want no trouble. I'm going to leave you now. I don't
want no trouble.! During this time the sergeant was saying, 'Oksy, .
okey, okay, kld, take it easy, sure you can go.t : I started to .
back away, seying 'Watch your guns now.! I had taken only about
one step when a shot was fired and in a few seconds I felt some-
thing warm in the erea of my abdomen and I knew that I haed been
.hit. I had taken a few steps back after the shot was fired and
before I realized that I was hit. As soon as I knew that I was
wounded, I returned the fire. I did not know &t that time how

many shots I had fired. I ran off down the street for a distance
equlvalent to about six city blocks and came to a Metro station,

T stopped there and put my hand on a rail., At that time, I did

not feel particularly weak but my right leg was stiff. Two French
civilians, a maen and a woman, saw that I was hurt and came to my
assistance. They aided me into the Metro station and onto the
Metro and took me to a French hospital. On the Metro, the plstol
fell out of my pocket. The Frenchman picked it up and I noticed
that the slide was to the rear." ' :

4. Evidence introduced by the-defense may be summarized as follows: It
was stipulated thai a medical officer would testify that "during a routine
examination upon Benny B. Back, ASN 34582856, who was brought to the 241st
General Hospitel, being dead upon eadmission, at approximately 0015 hours, 10
November 1945, an expended bullet was found lying next to his skin, which was
apparently a bullet which struck Sergeant Backl (R 79, Defense Ex. 1.) This
bullet was traced to the hands of a ballistics expert (R 80; Def. Ex. 2; R 84,
85, 86, 89, 91, 92). Sergeant Beck was issued pistol number 1582337, Nobles
was issued pistol number 1579921, Trapp was issued plstol number 1582349 (R &1,
82). At 0200 hours 10 November 1945 a .45 callbre pistol was found in the right
front seat of Sergeant Back's Jeep. A shell was in the chamber, it was not on
gafety, and four or five rounds remalned in the clip. It was the pistol issued
to Sergeant Back (R 84; Def. Ex. 3). A ballistics expert testified that in his
opinion the bullet referred to above was probably fired from pistol number
1582337 (Sergeant Back's) and was most probably not fired from pistol number
'1579921 (Nobles! pistol which accused took) (R &), 9%, 94)3 but that it is possible
that the bullct was fired from gun number 1579921; that the dissimilarities be-
tween the markings on the questlioned bullet and the test bullet fired from
pistol number 1579921 are not sufficiently outstanding in their cheracteristics
to constitute conclusive evidence that the questioned tnllet could not have been
fired from that gun; that "there were no dissimilarities of such importance to.

ioned b t and the test bullet fired from
gis%ggs%gggggnlggsggﬁ %ggtq‘%i%tigngnti% possiblg, g:?nce inethia :ase, which
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is unusual, there are no outstanding irregulerities present there, which I
could use to form a definite ‘opinion", that a bullet fired from a large num-
ber of "regular forty-fives® might bear the same marks as those on the ques-
tioned bullet (R 92, 93, 94); that he cannot say beyond a reasonable doubt
from which of the two pistols the questioned bullet was fired (R 95, 96); and
that he was not told which pistol was in the possession of Sergeant Back until
after the test report had been written (R 97). '

Accused was admitted to a hospital at 0330 hours 10 November 1945 and
operated on for a gunshot wound (R 97; Def. Ex. 5).

After his rights as a witness were duly explained (R 98, 99), accused
elected to make an unsworn statement as to his civilien and military background
end as to the events leading up to his apprehension. He admitted taldng money
illegally from people in Madame Legrand!s cafe (R 107). He was then sworn
(R 109) and related substantislly the same story with respsct to the shooting
incident as is contained in his extra-judicial statement (R 110, 111, 112).

He testified that when he left the jeep and was backing away he heard the re-
port of a weapon, felt a sharp pain, put his hand to his stomach, felt a warm
substance, and "flew all to pieces", He could not sse straight, but remenmbers
firing and running (R 111, 112). He did not fire at any particular person (R
112) and would not have used his weapon if he had not been wounded by the shot
fired by Sergeant Back (R 113). He worked the safety of the pistol before land-
ing)on the pavement but cannot recollect if the weapon was ever on safety (R 115,
11 . . -

1 The defense introduced a number of letters attesting the good character of
' the accused in civilian life (R 116; Def. Exs. 6 through 12).

5. In rebuttal the prosecution introduced expert testimony to the effect
that chemical tests on the questioned bullet, made about 16 November 1945, showed
no blood pregent (R 118, 119); this expert witness testified that whether any
blood originally upon the questioned bullet would have been removed by subse-
quent handling would depend on the amount and location of blood upon the bullet
and the manner of handling, upon how much blood wes originally upon the bullet
end where it "had been in order to receive the blood®; that the normal procedure
in that office with reference to physical evidence, such as a bullet, which is
to be subjected to chemical test, is to handle it with tweezers, but the wit-
ness didn't know whether such procedure was actually followed in this case nor
what happened while the bullet was in the'possession of others (R 119-123);
that if a bullet passes through the chest or vital organs of the body, such as
the neck or jugular vein, there definitely would be blood on it, which would
not be wiped off as it came through Munlegs it went through materiel like plas- -
ter"; and that if it came through quite a bit of flesh on the neck "there would
be enough blood to meke the' benzidine test® (R 123), which test is the most
sensitive that any technicians know of for testing blood (R 120), and which
test was used on this bullet (R 118). When accused was admitted to the hospital
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early on 10 November 1945, a big pistol, forty-five milimeters, was found in
‘his pocket. The clip was empty (R 127).

6.8. Charge I and Specification (Murder). Murder is the unlawful killing
~of & human being with melice aforethought, without legal justification and ex-
cuse. The malice may exist at the time the act is committed and may consist of
knowledge that the act which causes death will probably cause death or grievous
bodily harm (MCM, 1928, par. 148a, pp. 162-164). The law presumes malice where
a deadly weapon 18 used in & manner likely to and does in fact cause death, and .
an intent to Idll may be inferred from en act of accused which menifests a reck-
less disregard for human life (CM ETO 12850, Philpot).

The evidence in this case establishes that accused, while being transported
by three military policemen, took the pistol of one, commanded thet the vehicle
be stopped, dismounted, and then fired et the occupants when he was shot by the
driver. 1In the exchange of shots the driver was killed and the other two mili-
~ tary policemen were wounded. It seems probable that Sergeant Back, the driver,
fired the first shot, wounding the accused.

Desplte the strenuous efforts of the defense to prove that the fatal bullet
came from the weapon of the deceased, the court found to the contrary, such a
finding being implicit in the finding of gullty. There being substantial evi-
dence to support this finding of the court, it will not be disturbed by the
Board of Review (CM ETO 8837, Wilson; CM ETO 11621, Trujillo et al).

. The defense also insisted that inasmuch as accused had been wounded by a
bullet from deceased!s weapon before he returned the fire, the homicide occurred
-in the heat of passion based on edequate provocation and was manslaughter, not
murder. This contention overlooks the circumstances. Accused had committed a
felony, hed been arrested by the French policy and turmed over to the custody
of the American military pollcs. We need not decide with technicsal nlcety ac-
cusedts exact status at the time of the homicide. He was in the custody of the
military police and it was their duty to prevent hls escape. A military guard
is justified in shooting to prevent an escape if no other possible means are
adequate (MCM, 1928, par. 1488, p. 162; United States v. Clark (C.C., E.D. Mich.,
1887), 31 Fed. 710. See 1 Fharton's Criminal Law (12th Ed., 1932), sec. 534).
__Accused had at gun point forced the driver, who hed lawful custody of him, to
stop.the vehicle; had gotten out of the vehicle and, with the pistol still
drawn upon his custodians, was beginning the consummation of his escape by
becking awey. The only means of preventing his escape available to Sergeant
Back was to shoot him, This he was entitled to do. An analogous situation

was presented in Turner v. United States (C.C.A. 4th, 1921), 272 Fed. 112,
There was evidence in that case that the defendant attempted to rob deceased

at the point of a pistol. Deceased shot and wounded the defendant who shot
back end killed the deceased.~ A conviction of murder in the first degree was
affirmed. The court said (p. 113): .
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"If the defendant brought on this shooting by attempting to
rob the deceased at the point of & pistol, he cannot avail himself
'of the plea of self-defense.»

Similar reasoning leads us to the opinion that in this case, having brought
about a situation in which it was the right and the duty of his antagonist to
shoot at him, the accused cannot be heard to say that he fired in self-defense
not to claim that his act was committed in the heat of a sudden passion caused
by adequate provocation. :

The courtts finding that the shooting was attended by malice aforethought
is- clearly warranted.

b. Charge II, Specification 1 (Robbery). The testimony of the witnesses .
for the prosecution, the confesslon of the accused and the admission in his un-

sworn testimony amply sustain the findings of gullty.

c. Charge II, Specifications 2 and 3 (Asseulits). The evidence establishes

that accused fired a pistol in the direction of the vehicle in which the victims
were sitting. Both were wounded, although it is not clearly shown that the
wounds were caused by bullets from the weapon in the hands of the sccused. How-
.ever, it is clear that accused shot lnto the vehicle, and that 1s an assault on
each individual therein (1 Wharton's Criminal Law (12th Ed., 1932), sec. 804).
Intent to do bodily harm may be inferred from the use of a deadly weapon. The
findings, as approved by the reviewing authority, are sustained by substantia.l
evidence. -

7. Evidence of two previous convictions was improperly received and con-
sidered by the court (MCM, 1928, par. 79¢, p. 66). Inasmuch as the sentence
imposed was mandatory, no substantial rights of the accused were prejudiced
therebdby.

8. The charge sheet shows eccused is appmoximately 25 yearé of age, and
was inducted at Fort Dix, New Jersey, in August 1942.' He had no prior service.

9. The court was legally constituted and had jurisdiction of the person
and the subject matter. No errors injurlously affecting the substantial rights
of the accused were committed during the trial. In the opinion of the Board of
Review the record of trial is legally sufficient to support the findings of
guilty as approved by the reviewing authority and the sentence. Confinement
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“in a penitentiary is authorized by Article of War 42 for the offense of murder,

" recognized as an offense of & civil nature and so punishable by penitentiary

- confinement for more than one year by 'ritle 18, pa.ragraph 163, of the United
States Crimmal Code. : ‘ ‘ e

, Judge Advooate

: ’,  Judge ‘Adv‘ocatev R

T Judge Advocate
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WAR DEPARTMENT
Army Service Forces
In the Office of The Judge Advocate General
: Washington 25' D. C. .

SPJGQ - CM 312458
' MAY 29 1945

UNITED STATES ) SECOND AIR FORCE
v. ; Trial by G.C.M., convened at
. . Clovis Army Air Fleld, Clovi
First Lieutenant VERNON O. ) : "
PICKLE (0-805107), Air Corps, )
Squedron E, 237th Army Air )
Forces Base Unit (CCTS (VH)). )

New Mexico, 20 February 1946.
Dishonorable dischaerge and
confinement far two (2) years.

OPINION of the BOAKD OF HEVIEW .
OLIVER, CARROLL and DAVIS, Judge Advocates

l. The record c;f trial in the case of the boﬁ’icer naméd above bas been
examined by the Boerd of Review and the Board submits this, its opinion, to The
Judge Advocate General.

2. The accused was tried upon the folloving Charge and Specifications
CHARGE: Violation of the 6lst Article of War.

Specification: In that First Lieutenant Vernon 0. Pickle, Alr Corps,
Squadron E, 237th Army Alr Forces Base Unit (formerly Combat Crew
Detachment), did, without proper leave, absent himself from his
organization and station at Kirtland Field, Albuquerque, New llexico,
from about 7 August 1945 to about 22 November 1945.

He pleaded not gullty to and wes found guilty of the Charge and Bpeciﬁcatim.
No evidence of previous convictions m introduced. He was sentenced "to be
dishonorably discharged the service®, to forfeit all pey and sllowances due or
to become due, and to be confined at hard labor, at such place as the reviewing
authority may direct, for two years. The reviewing authority approved cnly so -
much of the findings of guilty of the Specification of the Charge.end of the
Charge as involves a finding of guilty of absence without leave from about

17 Amugust 1945 to 22 November 1945, in violation of Article of War 61, approved
the sentence, and forwarded the record of trial for action pursuent to Article

of War 48.
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3. For the prosecution. A duplicete originel of the morning report of

"KF 9-14 237th AAF BU ACP-VH In Tng AC Kirtlend Fld, Albuquerque, New Maxico,"
dated 7 August 1945, was offered in evidence, an entry therein relating to ac-
© cused stating "Dy to AWOL 0300®. The report was signed by Captain Louls R.
Martin, AC, "Comdt of Crews". The admission of this copy was objected to by
the defense upon the grounds that it affirmatively appeared from the testimony
of the personnel officer that he did not compare the copy with the originsl,
that he had no personal knowledge of the facte recited in the entry; that

the evidence was incompetent, irrelevent and immaterial; and that proper foun-
dation for introduction of the copy had not been laid (R 8, 11). It does not
affirmatively appear that this copy of the morning report wes ever admitted in
evidence by the court; the last expressiom by the court upon the subject was
"It appears to me that the defense has good cause for objectionm (R 9); and -
the lagt action by the court was when, after further argument upon the objec~
tion, the rresident said "Let me see it" (R 11). However, a strong end suffi-
cient inference that it was admltted arises from the fact that the court later
granted prosecutionts request "to withdraw Prosecution's Exhiblt No. 1, and
substitute a certified copy for the record" (R. 19, Pros. Ex. 1).

It was stipulated that the extract copy of the Ninth Service Command Mili-
tary Police Station Detachment, Los Angeles, California, is a true suthenticated
copy of the morning report of that detachment. Thls extract copy wes accepted
in evldence as Prosecutlion's Exhibit No. 2, and showed the followlng entry,
dated 22 November 1945, relating to accused "2130 = V. 0. Pickle to conf" (R 13,
14). ~ :

It was further stipulated that the investigating officer would; if present,
testify thaet, after warning accused of his rights under the 24th Article of War,
he secured from accused a sworn written statement which was freely and volun-
terily given (R 14). This statement was substantially as follows:

At approximately 0400 on 8 August 1945 accused left Kirtlend Field, Albu-
querque, New Mexico, driving an sutomobile owned by a Mrs. Woody of Roswell,
New Mexico, at whose store he arrived at about 1200, after having had consider-
able trouble with the car which had a "cracked block" (R 15). Unable to repair
the car, he started from Roswell on his way back to Albuquerque at approximately
1500, intending to hitchhike or take a bus. At the edge of Roswell he was
picked up by a man driving a sedan. They rode about a half hour. The next
thing accused new, he "had a hazy recollection of walking through the desert®
in daylight. He walked all day the next dey in the desert, sleeplng that night
in the desert. He continued walking, finelly reaching Roswell at about 2400 the
following night. At Roswell he secured a taxicab, told the driver to take him
to Roswell Army Air Field, and learned from the driver thet the date was approxi-
mately the 15th or 16th of August, and that the first declaration of V-J Day had
been nade.. Accused was extremely ragged, hed cuts on his hands and shoulders,
and was sufferlng from headaches, which he attributed to lack of food and water
and to wallking in the desert. None of his personal belongings were missing ex-
cept about $40 from his wallet. '

14
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The next morning he borrowed a clean uniform from an officer and, at about
1300, returned to Roswell, where he saw Mrs. Woody but did not tell her about
his experience after leaving Roswell on or about 8 August, or about his lapse
of memory during the period (R 16). He stayed in Roswgll for three or four days,
spending his time going to shows, reading, and visiting with Mrs. Woody. At
about 1700 on either the 18th or 20th of August he left Roswell and went to
Artesia, New Mexico. The next morning he went to Carlsbad, New Mexico, where
he stayed a few hours, after which he left for a town in Texas, where he ar-
rived the following morning and registered at a hotel under an assumed name,
After a short time he went to Amarillo, Texas, where he stayed for four or five
deys, again registering under an assumed name. Upon leaving Amarillo he started
hitchhiking, going into Colorado, staying in various towns and finally arriving
in Denver, where he stayed in & small hotel under an assumed name.

-From Denver he started hitchhiking and freight-train riding, and sbout two
weeks later arrived, with about $20 lin hls pocket, in Los Angeles, California,
on & freight train. He then went to South Gate, a suburdb of Los Angeles, and
there found a dry river located at the edge of town and a crane-break sig7 about
300 to 400 yards from a railway bridge. '

Accused dug out a place in the sand approximately five feet wide, six to
seven feet long, and a foot and a half deep, and lived in this crane-break /sic/
until 22 November 1945, when he was picked up by the civilian authorities in
South Gate (R 17).

During the period he stayed there, he did not make sny contacts, work, or-
- associate with people. His only purchases at the stores were coffee and bread.
The rest of the time he was securing various types of vegetables from abandoned
gardens., Most of the time he spent reading discarded newspapers and magazines.
When he was plcked up by the elvilian suthorities, he was dressed in blue levis,
sport shirt, and brown coat. He did not run or attempt to escape from civilian
suthorities after being apprehended, but did "try to convince them that he was
& discharged veteran from the Army Air Forces.® After being taken to the police
station in South Gate, he admitted that he had been absent without leave from
"KAAF", Albuquerque, New Mexico, since on or about 7 August 1945. While he was
traveling across the sountry to Los Angeles, he was wearing a summer uniform
and continued to wear insignia at all times. The clvilien clothes he wore were
found in salvage dumps. - ' '

Accused had no particular excuse for going absent without leave other than
the fact that he did not think that the Army would believe his story regarding
his experience in the desert, "and for this reason, it was a day to dsy thought
of not returning to military eontrol®, He did not intend to desert but did in-
tend to turn himself in to proper military control as soon a8 he had sufficient
moral courage to do 80,

After returning to Roswell on or about the 15th or 16th of Angust, he was
well-oriented as to time and location, feels that he had full control of his
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mental and physical faculties, was well aware of the fact that he was absent
without leave, and continued to be aware of that fact during the entire period
of his absence (R 18).

4o For the defense. After an expleanation of his rights, accused elected
to be sworn as a witness and testified substantially to the matters set forth
in his written statement above referred to, and further testified as follows:

» He 1s 26 years old and is married, with three children, ages one, two, and

three. When he was six months old, his mother abandoned him, left his father,
and he was adopted by hils grandparents on his fathert's side. When he was five
and a half years old, his mother kidnapped him from his grandparents. At the
age of seven and a half years, he was kldnapped by his grandparents, with whom
he lived during the remsinder of his childhood (R 21) Because of these con~
flicts, he was apprehensive concerning his own ma.rrlage.

On 7 August 1945, on his way back to Albuquerque he hitched a ride and rode
about a helf hour. His next memory was of walking in the desert. He walked for
a night and a day. About midnight the next night, he arrived at Roswell, his
clothes badly torn up. He had several days! growth of beard and was in "pretty
bad shape generally®. At the air base he went to the vigiting officers! quar-
ters, signed in, cleaned up, and stayed there that night. The next day he went
into town and stayed in town "possibly four or five days®. He left Roswell,
went to Amarillo, then to Denver; where he stayed severel days, and finally to
Los Angeles, where he stayed about a month and a half, until he was picked up.
While there, he lived the 1life of a tramp. ‘

f"Several times I was on the point of tuming myself in, but I
had my personsl problem-——~the fact that I didn't know where I had been
‘or what I had done for those ten days; the fact that the war was over,
that I probably would not be shipped overseas or anything of thet
kind-—-I just couldn't seem to find the courage, the initiative to
turn nwself in.®

He had no intention of deserting, but ®thought. from ‘one day to the mext
that the next day would be the last day and that I would turn myself in® (R 22).

While he was at the visiting officers!' quarters at Roswell, he was, he be-
lieved, all right, except that he was confused over what had happened. He did
not return to Albuquerque at that time; he learned that the war was over; he _
was very confused by what had heppened and by his own problem, snd wanted to be
completely alons to be a.ble to think (R 23). ,

At the visiting ofﬁ.cers' quarters he registered under an assumed name,
Hs made no report to the police in regard to money (R 25). ‘

Something that might have had some bearing on his actions was the following:
Two weeks before he had had an experience with his military superiors, who had
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aisbelieved the fact, when he was two hours lats for a morning formation, that-
he had been hit and robbed in town, despite the fact that they took him to a
hospital end treated him for a bump on his head and gave him "a blood alcchol
which was negative®. Therefore, it did not seem reasonable to him that they
would believe his story about the ten deys absence (R 26).,

The clinical record of & general hospital, pertaining to accused, was
introduced in evidence as Defense Exhibit "A" (R 20). This record set forth
a detailed account of the physical and psychietric examinations mesde of ac-
cused, The diagnosis was stated to bes .

_ "Digsociative reaction, severe, manifested by a fugue like
state from 7 to 17 August 1945; with unconventional behavior
cheracterized by depression and migratory life of a tramp from
17 August to 22 November 1945, improved, minimsl stress of meri-
tal conflict and fear of going overseas, moderate predisposition
with marked impeirment.® o 4

It was stipulated that Major George A. Goder, Medical Corps, & neuro—
psychiatrist, would, if present, testify that on 10 December 1945, he made a
psychiatric examination of accused and that he mede & written report reflect-
ing his findings. This report was introduced in evidence as Defense Exhibit
"B® (R 29). The two concluding paragraphs of this report were as follows:

"SUMMARY: This men 1s the product of an unusually unstable
end insecure childhood and adolescence. It 18 felt that he is
sane and mentally competent; that he knows right from wrong and
can choose right from wrong. There is no reason for the under-
signed to doubt the asuthenticity of the emnesia as claimed hy
the patient since his is the type of unstable personality in
whom ammesias occur when the environment becomes intolerable, -
and it is felt that he cannot be held responsible for his sctlons . .
during the period of amnesia. However, there is no psychiatrie
reason for belief of responsibility for his actions following -
hig return to Roswell sbout the 15th or 16th of August. Certainly
this man's unfortunate background of insecurity and instability
would be a mitigating circumstance in considering disciplinary
ection for his misbehavior.

.".DIA@Q_S_ISS Hysterical reaction, severe,. with amnesia, com-
- plete, from August 5, 1945 to September 16, 1945.%
) N

o 5. The evidence is ample and uncontroverted that accused was absent with-
out leave from his organization and station from about 17 August 1945 to 22 No-

vember 1945, the period approved by the reviewing suthority. The morning report

(Pros. Ex. 1) and the accused's own testimony established the original absence

without leave on 7 August 1945. This condition of absence without leave was
presumed to have continued, in the absence of evidence to the contrary, until
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the accused's return to military control (MCM, 1928, par. 130&., p. 143), and
his return to militery control was shom by the evidence to have occurred on
22 November 1945.

The objectiona of the defense to the morning report were without merit,

_ Under the Army Regulations then and now in effect, morning reports are pre-
pared in triplicate and the third copy is forwarded to the unit personnel section
to become a permanent official record of that section. This copy, as well as .
the copy retained by the reporting unit and the copy forwarded to The Adjutant
General, is an "original record” within the meaning of Manual for Courts-Martilal,
1928, peragraph 116s, page 119. (SPIGJ 1944/3281, 4 April 19443 IIT Bull. JAG
96.) It was not required, therefore, in the present case, that the personnel
officer should have compared the copy sent to his section with elther of the

. other copies, nor that he, as the official custodian of the third copy, have
personal knowledge of the facts stated therein.

Article of War 61 was designed to cover cases in which a person subject to
military law is through his own fault not at the place where he is required to
be at a time when he should be there (MCM, 1928, par. 132, pp. 145-146). The -
defense attempted to skow that accusedts absence .during approximately the first
ten days of the perlod alleged was without his fault, because he was suffering
from ammesia. The court apparently rejected this contention, for it found the
‘accused gullty of absence without leave from 7 August 1945 to 22 November 1945.
The reviewing authority, however, approved only so much of the findings as in-
volved a finding of guilty of absence without leave from 17 August 1945 to 22
November 1945; thus giving the accused the benefit of any doubt as to whether
during the first ten deys his absence was without his fault. This finding as
approved was amply supported by the evidence, the accused himself stating that
when he returned to Roswell about 17 August, after walking In the desert, he
was all right, except that he was confused over what had happened, and that
. the period of approximately ten days was the only time he had suffered. any
lepse of memory.

6. The court sentenced a.c'cused to 'be ®dighonorably discharged® the serv-
ice. Since accused was a commissioned officer, thie portion of the sentence
was inappropriate. The sentence should have been phrased "to be dismlssed the
service®, *Dishonorable discharge" and "dismissal" are, however, legal equlva-
lents, and the irregularity in form can be cured by action of the confirming
authority (CM 249921, Maurer, 32 HR &9; CM 265445, A;ggp_d_e_l;, 43 BR 31; CM -
271119, Simpson, 46 BR 535. .

7. Wer Department records show that accused is 25% years and is married
(he testified at the trlal that he has three children). He graduated from high
school, From May 1941 to July 1942 he was employed as an assistant foremsn and
as & foreman of stock rooms in & chain and electric-hoist producing concern. -
He was inducted into the Army of tha United States on 10 August 1942. Upon com~
pletion of the prescribed course of tralning at Army Air Forces Advanced Flylng

~
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School, Napier Field, Dothen, Alabama, he was commissioned a second lieutenant
on 28 May 1943, eand immediately entered upon active duty as such. On 4 July
1945 he was promoted to the rank of first lieutenant. '

8. The court was legally constituted end had jurisdiction over the ac-
cuged and of the offense. HNo errors Injuriously affecting the substantlal
rights of the accused were committed during the trisl. The Board of Review
is of the opinion that the record of trisl is legelly sufficient to support
the finding of gullty, as approved by the reviewlng authority, and the sen-
tence, and to warrant confirmation of the sentence. Dismissal is authorized
upon conviction of a violation of Article of War 6l.

, Judge Advocate

-, Judge Advocate

’}/If m W' B“’v‘% , Judge Advocate
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- JAGQ - CM 312458 - 1st Ind
Hq WD, JAGO, Washington 25, D. ¢. . ~ 'JUN 14 1346 |
T0: The Secret#ry of War

1. Pursusnt to Executive order No. 9556, dated 26 May 1945, there are
“transmitted herewith for your action the record of trial and the opinion of
the goard of Review in the case of First Lieutenant Vernon 0. Pickle (0-805107) ,
Alr Corps.

2. Upon trial by general court-martial this officer was found guilty of
absence without leave from about 7 August 1945 to about 22 November 1945. He
-wag sentenced "to be dishonorably dischargedM,.total forfeltures and confinement
at hard labor for two (2) years. The reviewing authority aspproved only so much
of the findings of gullty of the Specificetion as involves a finding of guilty
of absence without leave from about 17 August 1945 to 22 November 1945, approved
.the sentence and forwarded the record of triel for action u.nder Article of War
48.

3. A summary of the evidence mey be found in the accompanying opinion of
the Board of Review. The Board is of thé opinion that the record of triel is
legally sufficient to support the findings of guilty and the sentence as sp-
proved by the reviewing authority and to werrant contirmation thereof. I con-
cur in that opinion. : ‘ »

The evidence shows that eccused went absent without leave from his station
at Kirtland Field, Albuquerque, New Mexlieco, on 7 August 1945. He testified that
on 8 August 1945 he arrived at Roswell, New Mexico, driving sn automobile belong-
Ing to & Mrs. Woody of Roswell. The car was damaged and he started back to Albu-
‘querque, intending to hitchhike or take a bus. He was picked up by & man driving
& seden and they rode for half an howr. The next thing sccused knew he was walk-
ing through the desert. He made his wey back to Roswell and learned that the
date was the 15th or 16th of August. He spent three or four days in Roswell then
started traveling through Texas, New Mexlco and Colorado, finally arriving at &
suburb of los Angeles. There he lived in a cane-treek s a tramp, until he was
picked up by the civilien euthorities on 22 Hovember 1945.

, It appears from psychlatric examinations that accused is the product of en
unusually unstable end insecure childhood and edolesence; but that he is sene,
¥nows right from wrong and can choose right from wrong. The reviewing authority
.eredited his story of ammesia and excluded the period of claimed amesia from

the approved finding. Accused admitted thet after his return to Roswell he was
aware of the fact that he was absent without leeve and continued to be aware of
that fact during the entire period of his absence. -

I recommend that the sentence be confirmed and’ carried into execution. ‘
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-+ Ae Inclosed is a form of action designed to carry this recommendation into
effect should it meet with your approval.

THOMAS H., GREEN
Major General. - :
'I‘he Judge Advoca.te General.

2 Incls .
1l -~ Record of '.l‘ria.l
‘2 = Forn of action

(-G.C.IL.04 204, 28 June 1946).






WAR DEPARTMENT : :
Army Service Forces (191)‘
In the Office of The Judge Advocate General . .
Washington, D. C.

..SPJGK - CM 312510 L

' 18 APR 1946

SECOND SERVICE COMMAND
ARMY SERVICE FORCES

UNITED STATES
v :
: Trial by G.C.l., convened at Fort
Jay, Governors Island, New York,
15 March 1946, Dishonorable dis-.
charge and confinement for five . .
(5) years. Disciplinary Barracks.

- Private EDWARD R. SCOTTI
(32925070), attached un=-
assigned to MP & PG Detach-
ment, 1201gt SCU, Fort Jay,
Ne'w York.

[ N P W

.

f . ——-
' HOLDING by the BOARD OF REVIEW
MOYSE, KUDER and WINGO, Judge Advocates.

1. .The record of trial in the case of the soldier named above has
been exemined by the Board of Review,

2. The aoouaed was tried upon the folleming Charge and Specifica.'ciona
CHARGE: Violation of the 58th Artiole of War. o

Speo:.fioationa In that Pr:lvate Edward Re. Scotti. atta.ohed unasaigned
. o MP&PG Detachment, 1201st SCU, -Yort Jay, N.Y., then a member of
Co "B", 16th Bn, 5th Trng Rgmt., Camp Gordon, Ga., presently in-
-activated., did, at Camp Gordon, Ga., on or about 7 Janusry
1945, desert the Service of the United States, and did remain -
absent in desertion until he was spprehended at Paterson, New'
Jersey, on or about 9 February 1946,

He pleaded not guilty to ‘and was found guilty of the Charge and Specifioation.
" Evidence was introduced of one previous conviction by a general court-martial
on 20 July 1944 for larceny of property of the United States, in violation .
'of Article of War 94, He was sentenced in that case to be dishonorably dis-
charged, to forfeit all pay and allowances due or to become due, and to be
confined at hard labor for six months, but the execution of the dishonorable
discharge was suspended. On 14 November 1944 the unexeouted portion of the
confinement was suspended and socused was released from confinement on 14
' November 1944. 1In the present case he was sentenced to be diahonorably dis~
charged the service, to forfeit all pay and allowances due or to become due,
and to be’ confined at ‘hard labor for six years. The reviewing euthority”
. approved the sentence but remitted one year of the confinement adjudged

and forwarded the record of trial for action pursua.nt to Artiocle of Wor 50%. -

3+ The findings and th_e sentence are invalid in view of the faot th.at
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Captain Charles L. Palmer was present and sat as a member of the ocourt
without having previously been detailed thereon. - The court which tried
accused was appointed by the Commanding General, Seconl Service Command,
-by paragraph 213-Special Orders 43, dated 20 ,February 1946.° By paragraph
21, Special Orders 58, Headquerters Second Sérvice Command, 11 March
1948, Cgptain Charles L. Palmer was detailed as e member of the general .
court-martial appointed by paragraph 30, Special Orders 8 of that head-
quarters, dated 10 January 1946, vice Lieutenant Colonel,Ralph 4. Visoo.
The trial of accused took place on 15 March 1946. The record of trial .
shows that Ceptain Charles L. Palmer was presént end participated in the

~trial. Paragraph 14 of Special Orders 80, Second Service Command, dated
5 April 1946, provides as followss )

"4, Paragraph 21, Special Orders No. 58, this Hbadquarters, .
11 larch 1946 as readss -
: "t CAPT CHARLBS L PALMER ‘0202124 ORD DEPT is detailed as
member of General Court Martial.aptd to meet at Ft Jay NY
by Par 30 SO 8 this Hg 10 Jan 46 vice LT COL RALPH A VISCO
0258361 ORD DEPT reld.', is corrected to reads
. 'CAPT CHARLES L PALMER 0202124 ORD DEPT is detailed as
member of Genmeral Court Martial aptd to meet at Ft Jay KY.
by Par 21 SO 43 this Hg 20 Feb 46 vice LT COL RALFPH A VISCO \-
0258361 ORD DEPT reld.®' _ ~ (250.42 SPGEM)" f" R

It thus appears that Captain Palmer w1thout any authority whatsoever served) S
as a member of the oourt which tried accused. -It has been repeatedly held ; .
" that where an individual without authority sits as a member of a general
court-martial end takes part in all proceedings, inocluding findings and
sentence, such proceedings are thereby invalidated (CM 265840, Brown;-
CM 239497, Goggan . 49 BR 290; CM 238607, Mashburn, 24 ER 308; CM 218157, -
Beadle, 11 BR An order published subseguent to such a trial detail- '
‘Ing the unauthorized individual as a member of the court, does not operate
¥ nune pro tunc to wvalidate his presence at the trial (Mashburn, Beadle. '
supra, CM 302975, Machlin)

4. The Board of Review therefore holds that the record of trial 13
" not legally sufficient to support the findings and sentence.

s Judge A&voqate
L‘Z:ZZ:m ' é aZ!“’II ' , Judge Advooate
_&Lﬁ_@aﬁ‘a__ dJudge Advooate
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SPJGK - CM 312510 ¢ . 1st Ind Avw L& L
Hq ASF, JAGO, Washington 25, D. C. : ‘ /

TOs - Commanding General, Seoond Service Cormend, Army Service Eoroés,
Governors Island. New York 4, New York .

1. In the case of Private Edward R. Scotti (32925070). attached une "
assigned to MP & PG Detachment, 120lst SCU, Fort Jay, New York, attention -
is invited to the foregoing holding by the Board of Review that the record
of trial is legally insufficient to support the findings of guilty amd .
the sentence, which holding is hereby approved. For the reasons stated im -
the holding by the Board of Review I recommend that the findings of guilty

~and the sentence be vaoated. ) . . -
2. TUnder the provisions of Artiole of Whr 50§3uthe reoord of trial
is transmitted for vacation of the sentence in accordance-with the foree .
-going holding and for a rehggz~pg or such othor gctia"fs du may deem .
: proper. ) - .. ‘.' K
. : A

.~ .3+ TWhen copies of the published. order n this oasé‘are forwarded
to this office they should be accompanied by the foregoing holding and
this indorsement. For convenlence of reference Enﬁ@to ‘faocilitate at-
taching copies of the published order to the record it this case, -please
place the file number of the record in brackets at the end of: the pub- .
lished order, as follcws:

(cM 312510).
vt

. THOMAS H. GREEN.
1 Inel Ya jor General '
Reoord of trial . The Judge Advocate- General.
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WAR TEPARTMENT o T
In the Office of The Judge Advocate General
Washington, D. C.

JAGH = O 312517 - - ’3 oCT 1348

UNITED STATES SECOND ATR FORCE

Ve Trial by G.C.M., convened at
Clovis, New Mexico, 30 and 31
Janvary and 1, 2, 4 and 5

' February 1946, Each: Dishon~
orable discharge and confinement
for five (5) years. Disciplin-
ary Barracks :

- Private First Class THADIEUS W.
KOSYDAR (21100905), Combat Crew
Section, 234th Army Alr Forces
Base Unit and Corporal VERNON
BATIEY (13142876), Squadron A,
234th Army Air Forces Base Unit

N

Tt St sl et Nt St S e et Nt

HOLDING by the BOARD OF FEVIEW '
HOTTENSTEIN, SOLF and SCHWAGER, Judge Advocates -

1. The Board of Review has examined the record of trial in the case
of the soldiers named above,
2. In-a common trial the accused were tried upon the follcwing Charges

and Spec:.i‘ications: .

KOSYDAR
CHARGE: Violation otr the 94th Article of War.

Specification 1t In that Private First Class Thaddeus W, Kosydar,

Combat Crew Section, 234th Army Air Forces Base Unit, did, at

. Clovis Ammy Air Field, Clovis, New Mexico, on or about 4 Dec-
ember 1945, feloniously take, steal and carry away one .30 = -
caliber U. S. Model 1903A3 Springfield rifle, value about
$51.,00; one ,22 caliber Remington Match Master rifle, value
about $22,00; and one .45 caliber automatic pistol, value
about $35.00, of a total value of about $108,00, property
of the United States, furnished and intended for the military
service thereof. _

Specification 2t In that Private First (lass Thé.ddeus w. Kosydu;,
Combat Crew Section, 234th Army Alr Forces Base Unit, did, at
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Clovis Army Air Field, Clovis, New Mexico, on or about 5
October 1945, in conjunction with Corporal Vernon Bailey,
feloniously take, steal and carry away three body assem-
blies, camera, alrcraft, type K-17, value about $1500.00;

two body assemblies, camera, aircraft, type K-22, value-
about $1500.00; one aircraft camera, type K-18A, value about
$1800,00; three cone assemblies, six inch Metrogon lens,
valus about $3,127.17; two cone assemblies, forty inch lens,
valve about $521.30; three filter assemblies, lens, plastic,
AR5 red vignetting correction for six inch c¢one, value about
$#90,00; one filter unit, lens, type A6, value about $109,50;
ons finder assembly, vertical view, type A-2, value about
$66,00; three intervalometer cameras, type B-3A, value about
$420,00; and one gun sight aiming point camera, type N-6, -
value about $215,00, all of a total value of about £9,348.97,
property of the United States, furnished and intended tor the
military service thereof. A .

‘ BATIEY
'CHARGE: WViolation of the 94th Article of War.

Specification: In that Corporal Vernon Bailey, Squadron mAM,

234th Army Air Forces Base Unit, did, at Clovis Army Air

. Field, Clovis, New Mexico, on or about 5 October 1945, in
conjunction with Private First Class Thaddeus W. Kosydar,
feloniously take, steal and carry dway three body assem-
blies, camera, aircraft, type K-17, value about $1500.00;
two body assemblies, camera, aircraft, type K-22, value
about $1500.,00; one aircraft camera, type K~184, value
about §$1800,00; three cone assemblies, six inch MHetrogon
lens, value about $3,127.17; two cone assemblies, forty
inch lens, value about $521,30; three filter assembliesy
lens, plastic, 425 red vignetting correction for six inch
cone, value about $90,00; one filter unit, lens, type A6,
value about $$109.50; one finder assembly, vertical view,
type A-2, value about $66.00; three intervalometer cameras,
type B-34, value apbuvut $420,00; and one gun sight aiming
point camsra, type N-6, value about $215,00, all of a total

- valus of about $9,348.97, property of the United States,

-furnished and intended for the military service thereof.

Each accused pleaded not guilty to the Charge and the Sp601ilcatlons. of
Specification 1, the accused Kosydar was found guilty, except the words
ftone ,30 caliber U. S. Model 1903A3 Springfield rifle, value about $51,00%
substituting therefor the words "one ,30 caliber U, S. Model 1903A3 Rem-
ington rifle, value about §51,00", of the excepted words not guilty, of
the substituted words guilty. He was found guilty of Specification 2 of
the Chargs, and guilty of the Charge. The accused Bailey was found guilty
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of the Charge and its Specification. No evidence of previous convictions
" was introduced. Each accused was sentenced to be reduced to the grade of
private, dishonorable discharge, total forfeiture and confinement at hard
labor for tive (5) years. The reviewing authority approved the sentences
and forwarded the record of trial for action under Article of War 50%,

3+ 'The record of trial is legally sufficient to support the findings
~of .guilty and the szentence as to the accused Bailey, The question for con-—
-sideration as to accused Kosydar is whether fatal error was committed in
calling Kosydar as a witness for the prosecution against Bailey. The evi-
dence material to the consideration of this question is hereinafter sum-
marized,

4e Two extra-judidal confessions of the accused Kosydar were admitted
into evidence (Pros Ex 28; R 68, 100-106; Pros Ex 29; R 112-115). Kosydar
was called as a witness for the defense for the limlted purpose of testify-
ing as to the circumstances surrounding the taking of the statements and
to rebutt prosecution's evidence of the voluntary nature of the statements.
(R 77-89). Thereafter without objection by the defense, the trial judge
advocate recalled the accused Kosydar as a witness for the prosecution,
against the accused Bailey (R 159). The record of trial reveals the fol-
lowing preliminary proceedings:

wpProsecutiont If the court please, we would like to call Pfc. Thaddeus
W. Kosydar as a witness, his test.’unony to be used only against the
accused, Vernon Bailey.

‘President: Very well, i % # .

The accused Thaddeus W. Kosydar, was then recalled to testiiy for
the prosecution aga:.nst the accused, Vernon Bailey. He was reminded that
he was still under oath. '

DIFECT EXAMINATION  °
Q.lestions by prosecutlions

Q. Are you the same Pfc. Kosydar who has testii‘isd in this court pre-
viously?

A . Yes, air. '

Q. Do you know the accused, Cpl Vernon Bailey?

A. Yes, sir. ‘ _ } _ N
President: T think at this time it would be very much in order to maks

& brief explanation to the witness of the nature of the questions,
Pfc. Kosydar, you are appearing as a witnesa in the case against
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Cpl. Balley. You are required to answer any questions put to you
having to do with the particular case as long as, in your own mirnd,
it does not incriminate you yourself. Take plenty of tims to an-
swer the questions.and give the defense an opportunity to object

to any questions put by the prosecution. If a question is not
clear, don't hesitate to ask to have it made clear. Don't hesitate,
if you think the question strengthens the case agalnst you; not to
answar it.

Prosecution: I would like to correct your statement in one respect.
Pfc. Kosydar should take time to answer a question, but it is not
within the province of the defense to detezﬂdns whether. it would
incriminate the witness himself,

President: Didn't I make that ‘clear? Yes; you are right." (R 159).

The accused Kosydar then testified that he had known Bailey approx—
imately a year, and that he had been stationed at Salina and Clovis with
him. He testified that he and Bailey had purchased a car together, He
declined to answer many of the questions propounded by the trial judge ad-
vocate, on the ground that the answers might tend to incriminave him (R
159-163). The prosecution atuvempted to have Kosydar declared a hostile
witness (R 162) and to get a ruling requiring Kosydar to answer the trial
Judge advocate'!s question on the grounds that the answers would not incrim-
inate the witness because similar answers.had already been read into the
record in his extra-judical confession (R 162). Howsver, the court refused
to compel the witness to answer the prosecution's questions., There was no
cross—-examination by the defense. The record is silent as to whether the
prosecution had entered into an arrangement with Kosydar whereby he agreed
to testify as a witness for the prosecution, The accused did not there-.
after testify as a witness in his own behalf.

5.4 The non self-incriminafion clause of the Fifth Amendment of the
~ Constitution of the United States rrovides:

"No person # i # shall be compelled in any criminal case
to be a witness against himself.t

Article of War 24 provides in pertin$n$ part:

"No witness befors a militazy'court * 3 % shall be com-
pelled to incriminate himself or to answer any question the
answer to which may tend to incriminate him, or to answer
any question not material to the issue when such answer
might tend to degrade him." : .

The term "witness" as used in this Article includes without doubt an
accused (Counselman v Hitchcock, 142, US 547; United States v Kinball, 117
Fed 156, 160). The phrase "to incriminate himself" 1s defined as followss:
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"to expose to an accusation or charge of crime; to involw}e oneself or
another to criminal prosecution or the danger thereof* (Black Law Dict,
3d Ed, p 946). -

It has been held that ‘the rights and immunities under Article of War
24 of an accused on trial before a court-mertial are identical with.the
rights and immunities of a defendant on trial before a Federal c:.vil court
(CM ETO 2297, Johnson and Loper, 6 BR ETO 291, 303). .

In considering the question presented the following principle is
fundamental:

"The guaranty that a persen shall not be compelled to be a
witness against himself precludes a person from being sub-
Jected to an inquisition or called as a witness by the state
in any judicial inquiry which has for its primary object the
determination of that person's guilty or innocence of a given
offense" (70 C. J., sec 888, p 734; Boyd v. United States,
116 U. S. 616, 29 L, Ed. 746; lees v, United States, 150 U, S.
476, 37 L. Ed. 1150, Twining v. New Jersey, 211 U. S. 78, 53
L. Ed. 97).

‘In order to safeéuard and make effective this constitutional guaranty
against self-incrimination it is the universal rule that the prosecution
must not in open court, before the jury, call the accused to the stand as
a witness.

- "Since that procedure could only have, as its chief effect,
the emphasizing of his refusal, should he refuse, and thus
the indirect suggestion of that inference against him from

which he is protected by another aspect of the principle
(that is the principle against self-incrimination}" (4
Wigmore, Evidence, 2nd Ed, sec 2268).

tfhenever the accused, because of some incident in the trial
and through no fault of his, is forced to testify for fear
that adverse inferences might be drawn from his failure, then
he had not volunteered as a witness and has not waiwved hig

. rights. Such waiver only follows where liberty of choice
has been tully accorded" (Powell v Commonwealth, Va, 189 SE

433, 110 ALR 90 . 95)e

Consistent with a.nd in elabora’cicn of the foregoing proposition, it
is the almost unanimous conclusion of American courts that in the trial
of a criminal case it is improper for the prosecuting attorney, or the
.court, in the presence of the jury, to call upon the defendant or his
counsel to produce a document as being his possession (see annotation
in 110 ALR,p 101 for camplete citation of authorities; CM 232661, Nelson,
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19 BR 157). The leading case of this subject is McKnight v, United States,
115 Fed 972, wherein the court held it to be a prejudicial infraction of ~
the constitutional right of accused for the prosecution's attorney, upon
~suggestion of the court and as a basis for introduction in evidence ot a
"copy of an agreement, to demand of the accused, in the presence of the
Jury, that he produce the original of the. agreement. Upon a later appeal.
of the case after a re~trial, the Circuit Court of Appeals said in explana~
tion of its ruling in the earlier appeals .

"To say to a dafendant in the presence of a jury 'If you do
not produce such and such document, we will prove its contents
by the best evidence within reacht, is a method of compelling
a defendant to become a witness against himself, as most un-
just inferences may be drawn from a refusal to comply with
such a demand, and even more dangerocus results from compliance,
- It was upon this ground that upon the former writ of error we
held the defendant to have been illegally prejudiced by the
demand made upon him in the presence of the jury™® (McKn:Lght Ve
N Uni‘hed _States, 122 Fed 926, 930).

The foregoing authontiesr support the conclusion that the trial judge
a.dvocate coamnitted serious prejudicial error with respect to Kosydar when
he called him to testify as a witness for the prosecution. When he made
%the demand, Kosydar was placed in a position wherein he was compelled to
testify for fear of adverse inference if he refused the demand. His ap-
pearance as a witness was in no sense voluntary (Cf ETO 2297, supra).

Ve cannot infer from the defense counsel's failure to object to the
prosecutionts demand, that the accused appeared as a voluntary witness for
_the prosecution, nat that there was an out of court arrangement between
the prosecution and Kosydar that he testify as a witness for the prosecu-
tibn., The accused!s refusal to answer any material question put to him
by the prosecution negatives such an inference.

The ‘voire dire examination of the accused and his refusal to answer
any material questions did not remove ths prejudicial effect of the ac-
cused!s substantial rights, It was the prosecution's demand which imposed
upon him an awkward election which inflicted the injury, and his refusal
to answer the material questions put to him by the prosecution and the
court, unfairly tended to create a prejudicial inference against him in
the minds of the cowrt, It stripped him of his right to remain silent
without creating such an unfavorable inference., This error seriously af-
fected the accused's substantial rights within the meaning of Articles of

- War 37. The right against self-incrimination provided by the Fifth Amend-
ment and Article of War 24 is so fundamental that its infringement is a -

lack of due process which can not be cured merely by other clear' and Cioit—
pelling evidence or guilt.
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The Instant case is dist:.nguished from the . case of Johnson and Loper :
(QM ETO 2297, supra), wherein it was held that the two accused cured

. similar error by subsequently appearing as voluntary witness in their own =

behalf and repeating the damaging testimony each accused gave as a witness
for the prosecution. In the instant case the accused Kosydar voluntarily:
testifisd in his omn behalf for the limited purpose of showing that his .
extra-judicial confession was not voluntary. Thereafter the prosecution
“called him as an involuntary witness for the prosecution, He did not .
‘agaln appear as a voluntary witness a.fter he was excused as an involuntgz
witness ror the prosecution. '

6. Since the privilege against aelf-incrimination is.a right of a

- witness and not of an accused against whom he testifies, the error did not
effect the substantial rights of the accused Bailsy, - I"urthemore, there

was nothing in Kosydar's testimony which harmed Bailey. .

7. For the reasons stated, the Board of stiew holds that the record
of trial is legally insui‘ficient to support the findings of guilty and the
sentence as to the accused Kosydar and legally sufficient to support the
f:l.ndings of guilty and the sentence &as to the accused Baﬂey.

Judge Advoca.te

oy

K

Judge Advoce.te =

On Leevs , Tudge Advocate <
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JAGH - CM 312517 ~ 1st Ind Gilaw 3y,
AD, JAGO, Washington 25, D. C.
TO: Commanding General, Fifteenth Air Force, Colorado Springs, Colorado

1. In the case of Private First Class Thaddeus W, Kosydar (12100905),
Combat Crew Section, 234th Army Air Forces Base Unit and Corporal Vernon
. Bailey (13142876), Squadron A, 234th Army Air Forces Base Unit, attention
is invited to the foregoing holding by the Board of Review that the recorci
of trial is not legally sufficient to support the findings of guilty and’
the sentencae as to Kosydar and is legally sufficient to support the sentence
as to Bailey, which holding is hereby approved., For the reasons stated in
the holding by the Board of Review, I recommend that the findings of guilty
and the sentence as to Kosydar be vacateds You now have authority to order
the exscution of the sentence as to Bailey. : .

2. It is noted that action by the reviewing authority was taken by the
Cammanding General, Second Alr Force, However, the Mir#t Indorsement your
file JA 250.452 x SJA 300114 dated 14 August 1946, ‘in answer;to basic com-
munication from this office subject: "Record of Trlal in the Case of Private
Marion Taylor®, dated 2 August 1946, sets forth facts indicating that your
hea.dqua.rters is the successor in command to the Second Alr Force.

" 3+ When copies of the published order in. this case. are forwarded to
this office they should be accompanied by the foregoing holding and this
indorsement. For convenience of reference, please place the file number
of the record in brackets at the end of the published order, as follows:

(cM 312517).

1 Incl THQRIAS He GREEN
Record of trial Major General

The Judge Advocate General
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WAR DEPARTMENT . -
Army Service Forces )
In the Office of The Judge Advocats Gensral
Washington, D.C.

SPJGN-CM 312523

. ' UNITED STATES ARMY
UNITED STATES SERVICE COMMAND 24
Ve Trial by G.C.i., convensd at
APO 901, 25 February 1946
Dishonorable discharge and con- .

finement for life. Penitentiary.

Private SAM D. LAWRENCE
(34955622), Headquarters
and Service Company, 1331lst .
‘Engineer General Service

Regimqnt o

Vet et N s N N s N

REVIEW by the BOARD (F REVIEW '
BAUGHN, O'CONNOR and O'HARA, Judge Advocatas

. 1. The Board of Review has examined the record of trial in the
casa of the soldier named abovee.

, .2+ The accused was tried upon the following Charge and Specifi- -
cation: ’

CHARGE: Violation of the 92nd Article of Ware |

Specification: In that Private Sam D. Lawrence, Headgquarters
and Service Company, 1331st Engineer General Service o
Regiment, APO 901, did, at APO 901, on or asbout 18
‘January 1946, with malice aforethought, willfully, de-
liberately, feloniously, unlawfully and with premeditation
kill Kim Tuk Kwam, a human being by shooting him with a
pistol.

- He pleaded not guilty to, and was found guilty of, the Charge and the
Specification. After evidence was introduced of one previous conviction
by special court-martial for using insulting language t0 a noncommissioned
-officer and for failing to obsy the lawful order of a noncomnissioned
officer, he was sentenced to be dishonorably discharged the service, to
forfeit all pay and allowances due or to become due, and to be confined
at hard labor, at such place as the reviewing authority might direct, for.
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the rest of his natural life. The reviewing authority aprroved the
santence, designated the United States Penitentiary, McNeil Island,
Washington, as the place of confinement, and forwarded the record of
trial for action under Articles of War 50%

: 3., Evidence for the prosecution: Accused and Private First Class
Jo B. Pitmon, both members of the 1331st Engineer General Service
Regiment, APO 901, left their camp about three o'clock in the afterncon
of 18 Januvary 1946, and went into the town of Taejon, three miles away
(R. 17-18, 20, 34, Pros. Ex. 4). They drank a bottle of saki bafore
lsaving and another on the way to town (R. 21). After visiting a house
of prostitution and a saloon, they started “down the main road toward
camp,*® about six-thirty that eveninge They carried a bottle of saki
from which they drank as they walked along. About half way back to
camp, Just after crossing a railroad trestle, they encountered a Korean
man walking toward them. According to Pitmon, accused struck the Korean
and knocked him off the path, which, at this point, was bullt up three
feet above the level of the adjoining fields (R. 18). Accused then
pulled a P-38 pistol "out of his bosom," jumped down to where the Korean /
lay, and fired (R. 18, 21, 23, 24). It was then sbout seven-thirty or
eight otclock and quite dark, but Pitmon saw the flash of the plstol

(R. 24). Accused took a purse attached to a chain from the Korean and,
after catching up with Pitmon, who had walked on a few paces, handed him
a knife (R. 18-19). Accused threw the purse away but put the chain in
his pocket (R. 18). Pitmon, after identifying in court a knife, intro-
duced in evidaence by the prosecution as Exhibit 1, as the knife handed
him’ by accused, on further examination withdrew his identification (R. 22-23).

Accused and Pitmon were involved in soms further trouble with
Koreans the same evening and ware teken to the campany dispensary (R. 11
20). A search of accused's clotha.ng revealed a knife and a chain (R. 11-17,
Pros. Exs. 1, 2).

The body of Kim Tuk Xwan was found in a rice field just outside
of Taejon the following morning. The place was near a railroad trestle
alongside a raised path which, after crossing the trestle, continued north
along the river. It was the only path at that point (R. 6, 34-35). A
doctor, who examined the body at about 10:00 a.m. that day, testified
that death was caused by a bullet wound. The bullet entered the right
cheek of the deceased and .ame out through the top of his head. Due to
the frozen condition of the body, it is impossible to tell exactly when
death had occurred, although the doctor thought it had not been instan-
taneous (R. 6—7) No autopsy was performed (R. 7).

The widow of Kim Tuk Kwan identified the knife and chain found
on accused as the property of her husband.. When he left home about noon,
on 18 January 1946, the last time she saw him alive, he had the knife and
chain on his person (R. 9-10, Pros. Exs. 1, 2).
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4e TEvidence for the defense: Accused testified in his own behalf
(R. 25). He asserted that on the afternoon of 18 January 1946 hs went
into Taejon with Private Pitmon. They entered a cafe and had “three or
four setups of saki." From there they went to the "Green Gardend'where
they bought "four bottles.® Each drank one bottle and put anotimr in his
‘pocket (R. 26, 30). Accused also went to the railroad station and had
%one glass # % % about three inches high®" (R. 30). When they finally
started back to camp, accused was "feeling high"® (R. 28). Outside of town
- they met a Korean and Pitmon pulled & pistol from his bosom and told ac-
cused to grab the Korean, which accused dide Pitmon searched the Korean's
pockets and transferred the contents to his own pockets. The Korean com=
menced to run and, at Pitmon's order, accused struck him (R. 27)s The
‘Korean fell off the path and accused walked on. He was pretty drunk by
this time (R. 29). There was the sound of a shot and then Pitmon rejoined.
him. Accused asked Pitmon, “What he shot for or was it him that shot?%
but Pitmon did not answer (R. -27). Accused denied that he had a gun on
his person at the time or that he had ever owned one (R. 28).

, Captain Nathan Itzbicky, Medical Corps, stated that it is
impossible to determine the cause of death without an autopsy if there

are no outside visible injuries (R. 31). From the fact that a deceased -

®had a bullet hole entering the cheek and coming out the top of his head,"

it could not be said whether he died prior to having been shot (R. 32).

The stipulated testimony of Pyon Myong Chun showed that he had
besn held up’ by two unidentified negro soldiers about seven or seven~thirty
in the evening of 18 January 1946, near a trestle "outside Mulong Ri, on
a path leading along the river." A weapon of some type was held against
his throat (R. 32).

5. Rebuttal evidence for the prosecution: Private First Class lee
Thompson of accused's regiment testified that he had sold a P-38 pistol
to accused "right after Christmas of 1945" (R. 35). Testimony that ac-
cused was sober "on the night of January 14, 1946" was given by First
Lieutenant John J. Mattimoe. The latter had picked up accused just out-
side of camp and had given him a ride in a jeep. Accused talked coherently,.
did not stagger and had no detectable odor of liquor on his breath (Re 35)e

: A voluntary pre-trial statement made by accused was introduced
in evidence (R. 34, Pros. Ex. 4). In this statement accused asserted that
a Korsan was shot by Pitmon. The statement continued with an account of
some further difficulties with some other Koreans who chased them. Ac-
cused admitted firing the pistol once at his pursuers, who eventually
caught him and beat him. JIieutenant Mattimoe and another officer rescued
him (PI‘OS- Ex. 4)0

6. It is alleged that accused did "at APO 901, on or about 18 :
Jamuary 1946, with malice aforethought, willfully, deliberately, feloniously,
unlawfully and with premeditation kill Kim Tuk Kwan, & human being, by
shooting him with a pistol,” in viclation of Article of War 92. ‘

-3-
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Murder is "the unlawful killing of a human being with malice
aforethought.” By Munlawful® is meant without legal justification or
excuse. MCM, 1928, par. 1l48a, p. 162. "Malice aforethought" has been
defined as follows: .

mx % % Malice 3 # # is used in a technical sense, includ=-
ing not only anger, hatred, and revenge, but every other
unlawful and unjustifiable motive. It is not confined
to ill will toward one or more individual persons, but
is intended to denote an action flowing from any wicked
and corrupt motive, a thing done malo animo, where the
fact has been attended with such circumstances &s carry
in them the plain indications of a heart regardless of
social duty, and fatelly bent on mischief. And there-
fore malice is implied from any deliberate or cruel act
against another, however sudden." Commonwealth v. -
Febster, 5 Cush., 296; 52 Am. Dec. 711l. :

The Manual for Courts-Martial provides that "malice aforethought® may be
found when, preceding or co-existing with the act by which death is caused,
there is an "intention to cause the death of, or grievous bodily harm to,
any person, whether such person is the person actually killed or not #* 4 #
intent to.commit any felony.® MCM, 1928, par. 148a, p. 163-4. Malice
may be inferred from the use of a deadly weapon in a manner, likely to,
and which does, cause death. Wharton's Criminal Iaw (12th Ed. 1332),
Vol. I, sec. 420, p. 654~-655. The words "deliberately® and "with pre-
meditation® have been held to mean M# # # an intent to kill, simply, .
executed in furtherance of a formed design to gratify a feeling for re-
venge, or for the accomplishment of some unlawful act.® Wharton's
Criminal Iaw, Vol. I, sec. 420, p. 631.

The evidence is sufficient to prove beyond any reasonable doubt

- that at the time and place alleged, accused shot and killed Kim Tuk Kwan.
The testimony of Pitmon that accused knocked a Korean into the ditch, -
pulled out a pistol, jumped down after the Korean and fired the pistol,
coupled with other testimony that at the place where the shot was fired,
Kim Tuk Kwan was found dead the following morning with a bullet wound in
his head, furnishes ample support for the conlusion that accused fired
the fatal shot. The medical testimony satisfactorily establishes that
death resulted from a bullet wound in the head. .

: The testimony of Pitmon was flatly contradicted by accused who
testified that Pitmon held the. gun and fired the shot. It was the function
of the court-martial to determine the issue resulting from the conflict in
.the testimony and their acceptance of Pitmon's version of theldlling should’
not be disturbed in the absence of sound reasons indicating that the con-
clusion reached was erroneous. In the opinion of the Board of Review, the.

-4 -
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finding of the court-martial was the only preper result which could be
reached under all the facts and circumstances of the case. Accused's.
version of the killing and his veracity as a witness are discredited
by the testimony concerning his ownership of a gun, while Pitmon's
account of events surrounding the killing is corroborated by the dis-
covery of deceased's property in accused!s possession. :

In firing a pistol at the head of the deceased, it is plain
that it was accused's intention to kill him. Malice may be inferred
from his use of a deadly weapon in the manner shown, as well as from the
fact thet the killing occurred in the perpetration of the crime of rob-
bery, & felony. Delliberation and premeditation are clearly shown.

Accused cortended that he was drunk at the time of the killing.

"It is a gensral rule that voluntary drunkenness, whether v
caused by liquors or drugs, is not an excuse for a crime
committed while in that condition; but it may be considered
as affecting mental capacity to entertain a specific intent,
where such intent is a necessary element of the offense."
" MCM, 1528, par. 126a, p. 136.

"Before intoxication can be relied upon as reducing the
degree of the crime, the intoxication must have been of such
a degree as in fact to render the slayer incapable of attaining
the purpose, intent, or malice, that the law deems an ingredient
of the offense # ¥ %8 26 Am. Jur's, pe 237.
The record does not show that accused was so deprived of mental capacity
as to be unable to deliberate or premeditate. In his testimony and in
his statement to the investigating officer, accused recalled the events
preceding and following the killing without seeming difficulty, indi-
cating that his mental faculties were not seriously impaired at the time
of the shooting. The record contains, moreover, the testimony of an
officer, who gave accused a rids in a Jeep later that evening, that he
exhibited no signs of intoxication whatever at that time. The Board is
of the opinion that the record fails to show that accused was intoxicated
- to such a degree that he was unable to entertain the specific intent
requisite for the offense of murder. The Specification and Charge are
proven beyond reasonable doubt. .

7« .The Charge Shaet shows that accused is twenty-four ysars of age,
" and that he was inducted into ths Army on 4 April 1944.

: 8e . The court was 1egally constituted. No errors injuriously af- -
fecting -the substantial rights of the accused were committed during the
trial. In the opinion of the Board of Review the record of trial is
legally sufficient to support the findings of gullty and the sentence.

and towarrant confirmation thereof. A sentence elther of death or life
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imprisonment is mandatory upon conviction of murder, in violation of
Article of War 92. Confinement in a penitentiary is authorized by

Article of War 42 for the offense of murder, recognized as an offense
of a civil nature and so punishable by penitentiary confinement for morse .
than one year by Sec. 22-2401 of the District of Columbia Codee.

L4

%M Q@m?é, Judge Advocatq
ﬁy@%«ﬂvﬂ/ , Judge Advocate




WAR TEPARTVENT
an the Office of The Judge Advocate Ceneral
Yashington, D. C. (209)

JAGH - M 312532 -
AGH - @1 31253 25 JUN 1946

_UNITED STATES. ARIY ATR FORCES

: FLYING TRAINING COMMAND
Ve
Tr1a1 by G.CM., convened at
-Williams Field, Chandler, Ari-
zona, 12 March 1946. Dismissal

* Second Lieutenant FRED J.
DUERST (0-2101344), Air
Corps

N Nt S Nt Sn S “nt

OPINION of the BOARD OF REVIEW
TAPPY, HOTTENSIETN and STERN, Judge Advocates

l. The Board of Review has examined the record of trial in the case
of the officer named above and submits this, its opinion, to The Judge Ad-
vocate General.

2., The accused was tried upon the following Charge and Specification-
CHARGE: Violation of the 93 Article of War. '

* Specification: In that 2d Lt Fred J. Duerst, Squadron B, 3010th Army
Alr Forces Base Unit, dld, at Williams rield Chandler, Arizona,
on or about 31 January 1946, feloniously tqks, steal, and carry-

* away an officer's short coat, value of about thirty (430.00)
dollars, property of 2d Lt Bsn F. Pace,

Accused pleaded not guilty to and was found guilty of the Charge and Spec~ -
ification. No evidencs of any previous convictions was introduced. He was
sentenced to dismissal., The reviewing authority approved the sentence and
forwarded the record of trial for action under Article of War 48.

3. Upon arraigrment accused pleaded guilty to the Charge and Specifi-
cation, Being then and there advised by the president of the court of the
meaning and effect of hlsg plea, accused stated that he understood the msan-
ing and effect thereof and wished his plea of guilty to stand. Prossecution
thereupon regted and accused made an unsworn statement. His unsworn state-
ment, among other things, was to the effect that he was intoxicated at the
time of the alleged larceny to tlie extent that he did not know what he was
doing, and that he had no intention of takding the coat or depriving the
omner of it permanently. Such statement being inconsistent with accused's
plea of guilty, the court directed that a plea of not guilty to the Chargs
and Specification be entered for accused, )
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"The prosecutlion introduced evidence showing that during,the first part
_of February 1946, Lieutenant Ben F. Pace of Williams Field, Chandler, Ari-
gona, visited the officerst' club at the field wearing his short overcoat.
When he was ready to leave the club for his barracks, the coat was missing
from the place he had left it, and he proceeded to the Provost Marshal's
Office and reported the loss. While there he filled out a lost or.stolen
property form and was advised to be on the lookout for the coat at th® bach-
elor officers? quarters, the officers! club and officerst mess hall. On or
about 5 February 1946 Lieutenant Pace saw his coat hanging on the rack at
the officers' mess and shortly thereafter saw accused remove it from the rack
and put it on. It was then that he questioned accused as to the ownership of"
the coat and accused informed him that he (accused) had purchased the coat at
the post exchange. Ileutenant Pace then requested accused to meet him the
following morning-at the Provost Marshalts Office. Thereupon Lieutenant Pace
went to the Provost larshalts Qffice and reported that he had located the af-
ficer who had his overcoat: and had requested this officer to meet him at the
Provost Marshalts Office the following morning at 9:30. The follomng morn-
ing (6 February 1946) Lieutenant Pace went to the Provost lMarshal's Office
but accused did not report as he had agreed. About 3:45 that afternoon, the
Asgistant Provost Marshal, First Lieutenant Ieonard E. Andrews, and Iieuten-
ant Pace proceeded to the Continuation Club where they found accused., ILieu-
tenant Andrews requested accused to agcompany him to the Provost. Marshal's
Office which he readily consented to do, After starting to the Provost
Marshal's Office in Andrews'! car, accused was asked about the overcoat and
replied that it was at the' Continuation Club., Andrews drove back to the
Club and accused went inside. Shortly thereafter he returned to Andrews! .
_car with the coat, Iieuvtenant Andrews, Yieutenant Pace and accused then
proceeded to the Provost Marshalts Office where Pace identified the coat as
his property. - Accused was asked by Lieutenant Andrews where he got the coat
.and replied that he had purchased it at the post exchange. Lieutenant Pace
then left the office and lLieutenant Andrews advised accused of his rights
under the 24th Article of War. Accused then reiterated his statement that
_he had purchased the coat at the post exchange on the field. Andrews directec
one of his men to check the sale slips at the post exchange and accused then
sald he had taken the coat from the officers!.club, had cut the patch off the
left ahoulder and had written his  name. twice in the bottom of the lining.

. lieutenant Pacs :Ldentiﬁ.ed Prosecution Exhibit #1, received in evidence
without objection, as his overcoat: He identified the coat by a certain
- -gtain in the middle of the lining vhich had existed before he lost it. At
this point in the trial, the coat was exhibited to the court and Lieutenant
Pace poihted out thé places where accused's name had been written in ink or
* indelible pencil., Later that day, after he had been questioned by the Prov-
ost Marshal, accused returned Lieutenant Pace's hat to him stating that he -
had takan it :t‘rom the officers' oluvb at the same ti.me he took the coat.

" «z;“-ﬁ e s
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The officer detailed to investigate the Charge against accused, after -
first warning him of his rights under the 24th Article of War, took a sworn,
voluntary statement from accused on 6 February 1946. In this statement ac-
‘cused admitted that he removed a short overceat from the officers'! club on
or about the night ‘of 30 January 1946; that he did not know to whom it be-
longed; that he also took a service cap which did not belong to him; that
he had a service cap of his own but must have left it at the club; that he
had been drinking but was not drunk; that he wrote his name in the coat
_twice; that he had never owned a short overcoat and had never purchased ‘one
at the post exchange as he had previously stated to Lieutenant Pace; that he
does not know if he intended to return the coat when he took it; does not
Imow if he intended to keep the coat when he wrote his namse 1n'1t~ and that
he returned the service cap to Lieutenant Pace the day on which he admitted
‘ talo.ng the coat,

b4e After hav1ng his rights as a witness explained, accused elected to
" remain silent. No witnesses were introduced and no evidence offered in ac- -
cused's behalf, ' a
5. The evidence clearly demonstrates that on the night of January 30
or 31, 1946, accused, without permission, took and carried away from the of-
fiocersg' club at Williams Field, Chandler, Arizona, a short overcoat which
was owned and possessed by Second Lieutenant Ben ¥, Pace: His acts of re-
moving ap identifying shoulder patch and writing his name in the lining of
‘the coat in two places fully warranted the court in inferring his felonious
intent permanently fo deprive the owner of his property. No evidence was
introduced to show the value of the coat to be #30 as alleged, but it was
physically before the court for inspection and appraisal. Under such cir=
cumstances, the court was Justified in concluding that it was of some value.
Since no confinement was imposed by the court and since the table of maxi-
mun punishments is inapplicable to accused, the variance is immaterial (CM
244666, schallenberg, 28 BR 385). The findings of guilty of the Charge and
1ts Spe01flcat10n are fully sustained by the record. '

" 6., War Department records show accused to be 26 years of age and
single., He completed high school in June 1938 and graduated from Visalia
Junior College with an A.A. degres in June 1942. Thile attending Junior
+ College, he received civilian pilot training and qualified as an instructor,
The Charge Sheet shows that he had service as a naval cadet from September
1942 to August 1943, that he enlisted in the Enlisted Reserve Corps 26 Octo-
ber 1943 and that he entered on active duty on 23 Angust 1944. Subsequently
on 17 December 1944 he became an aviation cadet and on 16 Qctober 1945 was
appointed a second lisutenant in the Army of the United States. »
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. 7. The court was legally constituted and had jurisdiction of the
accused and the offense. No errors injuriously affecting the substantial
rights of the accused were committed during the trial. In the opinion of
the Board of Review the record of trial is legally sufficient to support
the findings of guilty and the senténce and t6 warrant confirmation-of

- the sentence. Dismissal is authorized upon conviction of a violation of

Article of War 93. ’

N

On Leave :
' . , Judge Advocate

z%z_&ﬁ&d‘d , Judge A&vocéte
;\ éz?zé é§2 é@d , Judge Advocate

-
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JAGH - QM 312532 ~ 1st Ind
WD, JAGO, Washington 25, D. C. JUL 11 1946
T0: The Secretary of War

“l. Pursuant to Executive QOrder No. 9556, dated May 26, 1945, there
are transmitted herewith for your action the record of trial and the opin-.
ion of the Board of Review in the case of Second Lieutenant Fred J« Duerst
(0~2101344), Air Corps.

2, Upon trial by general court-martial this officer was found guilty
of the larceny of an overcoat of a fellow officer, in violation of Article
of War 93.. He was sentenced to dismissal., The reviewing authority ap-
proved the sentence and forwarded the record of tr1§; for action under
Article of War 48, :

3. A summary of the evidence may be. found in the accompanying opin-
ion of the Board of heview. The Board is of the opinion that the record
of trial is legally sufficient to support the findings of guilty and the

. sentence and to warrant conflrmation of the sentence. I concur in that
- opinion,

4e On the night of January 30—31, 1946, accused, without permission,

took and carried away from the Qfficers' Club at Williams Field, Chandler,
Arizona, a short overcoat owned by Second Lisutenant Ben F., Pace. He
promptly removed an identifying shoulder patch and wrote his name in the
lining of the coat in two places with ink or indelible pencil. A few days .
thereafter accused was seen wearing the overcoat and when questioned as to
its ownership first asserted that he had purchased the coat at the post ex-
change but shortly thersafter admitted that he had removed it from the .
Officers! Club without permission, removed the identifying shoulder patch
- and written his name in the lining of the coat in two places. These acts

on accused's part clearly indicated his felonious 1ntent permanently to
,deprive L;eutenant Pace of his property.

5. The larceny was deliberate and demonstrates unfltness to be an
. officer. I recommend that the sentence be confirmed and carried into
execution. ' ; '
6. 1Inclosed is a form of action desigred to carry the foregoing recom--
mendation into effect, should such action meet with your approval.

2 Incls | © THOMAS H. GREEN
- 1 - Record of trial -~ Major Gemeral.
2 = Form of action - The Judge Advocate General

{ G.C.M.0. 231, 23 July 1946).






. - WAR DEPARTMENT (215)
In the Office of The Judge Advocate Gensral
Washington 25, D. C.

JAGK = CM 312533 , 3 0CT 148
UNITED STATES MIAMI AIR TECENICAL SERVICE COMAND

Trisl by G.C.M., oonvened at
Miami, Florida, 6 and 8 March
1946, Dismissal, fine of
$2,957.58, and confinement for
five (5) years.

Vo

nfajoz- JAMES B. MOCRE (0-346397).
' Finanoe Department.

. OPINION of the BOARD OF REVIEW : z
-SILVERS, MoAFEE and ACKROYD, Judge Advocates. S ) .

1. The Board of Review has examined the record of trial in the oase -
of the above named officer and submits this, its opinien, to The Judge Ad~-.
vocate General. y

2. The accused was tried upon the following Charge and Speoiﬁottiom: '
CHARGE: Violation of the 96th Article of War.

Specification 13 In that Major James B. Moore, FD, 4006th AAF
Bage Unit, Miami Alr Technical Service Command, Mismi, Florida,
duly sppointed and being at the time an sccountable disbursing
-officer of the United States, did, at the Miaxmi Afr Techniocal.
Service Command, Miami, Florida, on or about 26 February 1945,
"« reoceive public money in the amount of $1336.91, lawful money :
of the United States, which he was not authorized to retain as, -
salary, pay or emolument, and wrongfully fail to render his
accounts for the sam® s provided by lw. '

Specification 21 In that Major Jamss B. Moore, #»», duly appointed
and being at the time an acoountable disbursing ofﬁoor of the
United States, did, at the Miami Air Technical Servioce Command,
Miami, Florida, on or about 29 March 1945, receive publioc money
in the amount of $386.33, lawful money of the United States,

: which he was not authorized to retain as salary, pay or emolument,
*  and wrongfully fail to render his accounts for the same as pro-
vided by lew, :

' Speoifio;tion 3: In that Major James B. Moore, ##+, duly appointed -
and being at the time an accountable disbursing offiocer of the
Tnited States, did, at the Miami Air Technical Service Command,
Miami, Florida, on or about 25 April 1945, receive public money
in the smount of $770.56, lawful money of the United States,
whioch he was not authorized to retain as salary, pay or emolument,
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and wrongt‘ully fail to rend.r his accounts for the sams as
provided 'by law. .

Specification 4t In that Major Jemes B. Moore, “*. duly ap=
pointed and being at the time an aoccountable. disbursing officer
of the United States, did, at the Miemi Air Teohniocal Service
Command, Miami, Florida, on or about 26 May 1945, receive
public money in the amount of $206.40, lawful money of the
Tnited States, which he was not authorized to retain as salary,
pay or emolument, and wrongfully fail to render his accounts
for the same as provided by law. .

Speciﬁcn.tion 61 In that Major James B. Moore, =**, duly ap=-
pointed and being at the time an accountable disbursing offiocer
of the United States, did, at the Miami Air Technical Service .
Command, Miami, Florida, om or about 1 June 1945, receive
publioc money in the amount of $257.38, lawful money of the
United States, which he was not suthorized to retsin as salary,
pay or emolument, and wrongfully fail to render his aoccounts
for the seme as provided by law.

He pleaded not guilty to and was found guilty of the Charge and all Speoi-
- fications. No evidence of any previous conviction was introduced. He
was sentenced to be dismissed the service, to pay to the United States a
fine of $2,957.58 and to be confined at hard labor at such place as the
reviewing authority might direct for five years. The reviewing authority
approved the sentence and forwarded the record or trial for action under
Article of War 48.

' 5. Evidence for the Prosecution.

It was stipulated by and between the prosecution, defense counsel
“and soocused that from 20 January 1945 to 13 June 1945 acoused was the ao-
oountable finance officer for the Miami Air Technigal Service Command and
that, as such, from on or about 24 January to on or about 26 April 1945
his duties included receiving and accounting for moneys received from
sales of services when properly tendered to him in his official capacity
by personnel of the Miami Beach Service Base, Miami Beach, Florida, and
_that from 20 January 1945 to 13 June 1945 he was not on leave or other=
wise absent from the Miami Air Technical Service Command (R. 6).

On 26 February 1945, Captain Kenneth H. Wood, Assistant Communiocations
- Officer, Miami Beach Service Base, forwarded to accused check No. 46487 in
the amount of $601.69 (Pros. Ex. 2) and cheok No. 46488 in the amount of
736,22 (Pros. Ex. 4), both checks drawn by the Southern Bell Telephcne

end Telegraph Company, Inc., Jacksonville, Floride, payable to the Treasurer -
of the United States, snd representing the Govermment's commission on coin
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box collections from pay telephones. Each check was properly indorsed by
Captain Wood "for Credit to the ITreasurer of the United States" and each:
was accompanied by five copies of General Accounting Office Form 1044,
& colleotion voucher setting out the purpose for which the oollections
were received (Pros. Ex. 1 and 3). Additional checks drawn by the same
company payeble to the Treasurer of the United States and for the same-
purpose were forwarded by Captain Woods to the socused as followss
On 29 March 1945, check #50679 in the smount of $386.33 (Pros. Ex.6)
On 24 April 1945, check #53516 in the amount of $220.90 (Pros. Ex. 8)
On 25 April 1945, check #54019 in the amount of $549.66 (Pros. Ex.10)

Each of these checks was likewise indorsed by Captain Wood for credit to the
Ireasurer of the United States and acocompanied by five copies of Form 1044
properly executed (Pros. Exs. 5,7,9). Each check was stamp indorsed by .
accused - "Pay to the Order of First State Bank of Miami Springs for Deposit
to the Treasurer of the United States to Official Credit of J. B. Noore,
Major, F.D.", cheoks #46487 and #46488 on 27 February 1945, check #50679

on 2 April 1945 and cheoks #53516 and #54019 on 28 April 1945. Further
indorsements show that each check was forwarded by the First State Bank

to the clearing house for collection through which each was paid, checks

_ #46487 and #46488 on 2 March 1945, check #50679 on 5 April 1945 and checks
#53516 and #54019 on' 2 May 1945. Captain Wood received back from socused
three of the five copies of Form 1044 he had forwarded with each check,
these returned copies being signed by the accused signifying that he had
received the checks mentioned therein "subject to collection.” Of these
returned copies, Captain Wood, in each case, retained one copy, forwarded
oné copy to the Army Regional Accounting Office, Atlanta, Georgia, and the
other to the Division Engineer, S.A.D., Atlanta, Georgia (R. 7-21).

. On 26 May 1945 accused, in reply to & letter from the Army Regional
Acoounting Office, Atlanta, Georgia, dated 22 May 1945','/55%93&5&4;1@ as

to why he had not reported collections listed on copies of Form 1044 received
from the collecting officer dated 24 April 1945 and 25 April 1945 in the

sums of $220,90 and $549.66 respectively, stated that he had no record

of these transactions, and requested information relative thereto, which

was furnished by the Regional Accounting Office (R. 21,223 Pros. Ex. 11).

The copies of Form 1044 referred to in this communication could-not be
located in the files of the Finance Offioce, Miami Air Technical Service
Command, at the time of the inquiry conserning them, and acocused, upon

being informed of this feot, asked his assistant to get copies thereof

from Captain Wood. In addition to the above mentioned Forms 1044 (copies
of Pros. Exs. 7 and 9), the Forms 1044 reflecting the cheoks forwarded by

" Captain Wood on 26 February 1945 and 29 March 1945 (copies of Pros. Exs.

1,8 and 5) were missing from the files of acocused's office at this time.
Acoused; with his two as-<istants, reported these irregularities to aocused's
commending officer. The signature receipting for the Forms 1044 accepted
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in evidence as Prosecution's Exhibits 1,3,5,7 and 9 was accused's signature.
It was accused's policy to receive all ocollection wvouchers (Forms 1044)
himself. Normally, of the two coples retained by his offioce, ons would

go to the office files and the other would be forwarded to the Regional
Accounting Office. All ecollection vouchers taken in during each day's
business would be "processed into the collection account" and would be
scheduled on the Sohedule of Colleotions, WD FD Form 52, The Schedule

of Colleotions would be made up in duplicate,. ome copy,with supporting
colleotion voushers attached, being forwarded to the Regionsl Accounting
Office and the other retained in the files of accused's offices The
vouchers represented by Prosecutiom's Exhibits 1,3,5, 7 end 9 were never
scheduled on acoused's Schedule of Collections (R. 22-30). The retained
copies of the Certificates of Deposit for the cheoks admitted in evidence
as Prosecution's Exhibits 2,4,6,8 and 10 were on file in accused's office
at the time the Regional Accounting Office identified the transactions
recited in the Forms 1044 dated 24 and 25 April 1945 (Pros. Exs. 7 and 9)
pursuant to scocused's request (R. 33). Accused handled all cash colleo~
tions personally and was the omly person in his office who could check

. the balance bstween the Schedule of Collections, made up by his asccounting
" section, and the cash in hand and in the bank. When the Schedule of Col-
leotions was completed each day, the accounting section, before forwarding
it, would present it to accused who, if he agreed with it, would say, ™all
right, it balances" (R. 37,39,41,42). . ' :

First Lieutenant Grover C. Ritchie, Quartermester Corps, Sales Officer
of Miemi Beach Station Motor Pool, turned over to accused $206.40 in oash
on 26 May 1945 and $267.38 in cash on 1 June 1945, each transsction being
evidenced by a properly executed WD QMC Form 389, & voucher setting forth
the cash snles of Govermment property for which the ocollections were made. -
Each Form 389was signed by accused signifying that he had received the
moneys mentioned therein. These forms are processed for accounting pur- .
poses in the same manner as Genersl Accounting Office Forms 1044 (R. 43,44; .
Pros. Exs. 12 and 13). C

Mr, Eli Baer, a lewyer and employee of the legal department of the
General Accounting Office, Washihgton, D.C., testified from the original
Acocounts Current, General Accounting Office Form 1019, eand Schedules of
Collections, WD FD Form 52, rendered by accused and filed with the General
Accounting Office. Form 52 was approved by the Comptroller Gemeral for '
use by the War Department. The Account Curreant is the monthly account
of a disbursing officer to whioh are attached, among other supporting vouchers,
the daily Schedules of Collections. There were no entries on accused's ‘
Schedule ‘of Collections for 26 February 1946, 27 February 1945 or 28
February 1945 showing collections in the amounts of $601.69 and $735.22
from Captain Kenneth H. Wood and acoused's Account Current for the month
of February balanced with his receipts and disbursements for that month =
as shown by his supporting vouchers (R. 60-63; Pros. Exs. 144, B and C, "
154, B and Cy 16A, B and C, 17). There were no entries on accused's
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Schedule of Collectioms for 30 March 1945, 31 March 1945 or 2. April 1945
showing a collection in the amount of $386.33 received from Captain Kenneth
H. Wood end accused's Account Current for the month of March balanced with
his receipts and disbursements for that mounth as shown by his supporting
vouchers (R. 63-65; Pros. Exs. 18,19A,B and C, 20,21). There were no
‘entries on accused's Schedule of Collsctions for 26 April 1945, 27 April
1945 or 28 April 1945 showing ocollections in the amounts of $220.90 and
$549.66 or in the amount of §$770.56 from Captain Kenneth H. Wood and so=-
cused's Account Current for the month of April balanced with his receipts
and disbursements for that month as shown by his supporting vouchers ‘
(R« 66-89; Pros., Exs. 22A and B, 23 A end B, 24,25). Thers were no entries
on aocused's Schedule of Collections for 26 May 1945, 28 May 1945 or 29

May 1945 showing & oolleotion in the amount of §206.40 from First Lieu=-
tenant Grover C. Ritchie and accused's Account Current for the month of

May balanced with his receipts and disbursements for that month as shown

by his supporting vouchers (R. 69-71; Pros. Exs. 26A end B, 27A, B and C,
28, 29A and B). There was no entry on accused's Schedule of Collections
© for 1 June 1945, 2 June 1945 or 4 June 1945 showing a collection in the
amount of $257.38 from First Lieutenant Grover C. Ritohie (R. 71,723 Pros.
Exs. 30,31A and B, 324, B and C). It was stipulated between the prosecu-
tion, defense counsel and the accused that the Schedules of Collections on
file in the General Accounting Office pertaining to the account of aocused
for the period 1 February 1945 through 15 June 1945 do not include any
reference to the Forms 1044 and 389 identified as Froseoution's Exhibits
1,3,5,7,9,12 and 13 (R. 77). Prosecution, defense counsel and aooused
further agreed to stipulate that the signatures appearing cn Prosecution's
Exhibits 14 to 23 inclusive and 25 to 32 inclusive "appear™ to be accused's.
signature to the best of accused's "knowledge and belief" (R. 82). Prosecu-
tion offered in evidence a Schedule of Collections dated 11 August 1945
referring to the account of the accused but not signed by him and purporting
to have been prepared under the authority of a board of officers appointed
by "Confidential Letter Order, Hg., MIATSC" to close the accounts of acoused,
which included all tha Forms 1044 and 389 identified as Prosecution's Ex-
hibits 1,3,5,7,9,12 and 13. Prosecution also offered in evidence an Ac-
count Current for the period 1 June 1945 to-13 August 1945, likewise
referring to the account of acoused but not signed by him and purporting
to have been prepared under the authority of the same board of officers,
whioch corrected the balance as shown on prior Accounts Current filed by
accused and showed a “shortage in cash account® of $2,957.61. This amount,
with the exception of an item of $0.03 not material to the case, is the

sum of the collections referred to in Proseocution's Exhibits 1,3,5,7,9,12
and 13, The Schedule of Collections was admitted in evidence without ob=-
Jection by the defense as Prosecution's Exhibit 33 and the Accounts Current
was admitted in evidence subject to objection by the defense as Prosecution's
Exhibit 34. Both exhibits were identified by Mr. Baer as being part of tha
official records of the Gemeral Accounting Office (R. 73-76).

Bvidence for the Defense.
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- After his rights as a witness were explained to him, acoused elpgcted
to remain silent, and no evidence was introduced in his behalf (R. ,88).

5. Each Specification herein sets out an offense in violation of
Section 90, Federal Criminal Code, 18 U.S.C. 176, which statute reads as
follows: ' :

"Failure to render accounts. Every officer or agent of the

United States who, having received public money which he is not

authorized to retain as salary, pay, or emolument, fails to render

his accounts for the sams as provided by law shall be deemed guilty

of embezzlement end shall be fined in & sum equal to the smoumt .

of the monsy embezzled and imprisoned not more than ten years."

The offense denounced by the above statute is not the imputed embezzlement
of the money but the failure of the officer or agent of the United States
to render his accounts for the same as provided by law. The offense may
be complete without any actual embezzlement of the money. It is committed
when there is a failure to comply with the requirements of lew in rendering
his acoounts of money received by him. Such offense, not being inocluded
in the definition of embezzlement contained i 58 ual for Courts~iartiel,
1928, paragraph 149h, is properly laid under the 96th Article of War within
the classification of "orimes or offenses not ocapital” (CM ETO 1631, Pepper,
5 BR (ETO) 125,141; MCM, 1328, par. 1520; CM NATO 154, Armstrong, 1 BR-
(NATO-NTO) 97). : : - _ .
» Any officer or agent of the United States who receives public money’

which he is not authorized to retain as salary, pay, or emolument, must

render his accounts monthly. Such acoounts, with the wvouchers necessary
" "to the correct end prompt settlement thereof, shall be sent by mail, or
otherwise, to the bureau to which they pertain, within ten days after the
expiration of each suoccessive month, and, after examination there, shall
be passed to the General Accounting Office for settlement.  The heads of
any of the departments may require such other returns or reports from the-
officer or agent as the public interest may require (31 USC 496). The
Comptroller Gensral presoribes the forms, systems, ‘and procedures for
administrative appropriation and fund acocounting in the several departments
and establishments (31 USC 49). The above monthly account is rendered on
General Accounting Office Form 1019, “"Account Current." Paragraph 2g,
AR 35-780, 22 May.1942, in effect when the offenses here charged were .
commi tted, required. disbursing officers receiving funds to take up and
aocount for the specific amowunts thereof on WD FD Form 52, "Schedule of
Collections.” This form was approved by the Comptroller General and is
an itemized daily sumary of collections. It is forwarded with the Account
 Current is & voucher. ' - '

The phrase “as provided by law” contained in the above quoted atatuté'
presoribing a failure to render accounts includes rules and regulations
~made and promulgated by heads of departments of the Federal Govermment
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under the authority of 31 U.S.C. 496 heretofore adverted to. Army Regu-
lations are rules and regulations within the purview of the foregoing
rule (CM ETO 1631, Pepper, supra and cases therein cited). Thus, the-
duty to account on Form 52 as required by Army Regulations is a duty
provided by lew, and & failure to properly perform such duty may be
punished as provided in Section 90 of the Federal Criminal Code., A4
monthly account being required by statute, similar omissions with respect
to the Account Current are likewise punishable.

There can be little doubt that accused failed to properly account
for the checks forwarded to him by Ceptain Wood on 26 February, 29
March, 24 April end 25 April 1945, which checks are the subjects of
Specifications 1, 2 and 3 and that he likewise failed to account for
the cash sums transmitted to him by Lieutenant Ritchie on 26 lMay and
1 June 1945 which are the subjects of Specifications 4 and:5. When the
board of officers appointed to close out .accused's acocount filed the
final Schedule of Collections, dated 11 August 1945,and the final Account
Current for the period 1 June to 13 August 1945. with the General Accounting
Office the above collections appeared thereon and sccused's cash account
showed a corresponding shortage. These records, being properly identified
as part of the files of the General Accounting Office, were properly ad-
mitted in evidence under the provisions of section 93 of the Federal Criminnl
Code, 18 U.S.C. 179. which reads as follows:

"Record evidence of embezzlement. Upon the trial of any

indictment against any person for embezzling public money under
"eany provision of sections 173-178 of this title, it shall be

sufficient evidence, prima facie, for the purpose of showing

a balance against such person, to produce a transoript of the -

books and proceedings of the General Accounting Office, as

required in civil cases, under the provision for the settlemesnt
~of aocounts between the United States and receivers of publio
money."

However, aside from this final acecount, the evidence against aocused
is overwhelming. Nowhere on the daily Schedules of Collections, prepared
under his authority, for the period 1 February through 15 June 1945 do

_the collections above referred to appear and his Accounts Current, through
and inoluding the month of May; which was the last month for which he filed
such an accownt, consistently balance with his Schedules of Collection.
Aocused handled all cash collections personally and was the only person
in his office who could check the balance between the Schedule of Colleotions,
‘made up by his accounting section, and the ocash in hand and in the bank.

The said schedules were always brought to his attention before being for=
warded and becams official only through.his approval. Each of the ochecks
which made up the amounts listed in Specifications 1, 2 and 3 were deposited
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in accused's official bank account and paid in due course and the certi-
ficates of deposit were found in the files of his office. The resulting
situation was oms in which only the socused ocould explain what had happened
to the missing collections. While it is true that no comment can be made
upon acoused's failure to testify in his own behalf, nevertheless a burden
of explanation devolved upon him. As was said by the Board of Review in
the Pepper case, ‘cited supra, pages 139,140,

Tt is both reasonable and just to require the accused to go
forward with proof of facts of which he alone may have know-

ledge and which may serve to exculpate him from responsibility.

In opposition, no injustice is inflicted if he refuses or fails to
accept such challenge and remains silent in the face ‘of his in-’
culpatory conduct. #** The instant case is a classical example

of the necessity for such practical rule of procedure. Manifestly
acoused, and accused alone, possessed the lmowledge which might
have explained.the irreguler practice in his office and-the dise -
appearance of the four separate sums of money. He elected to
remain silent when confronted with highly incriminating evidence.
He therefore has no cause for complaint if such evidence and
legltlmate inferences therefrom are resolved against him,"

. In the case at bar the Federal statute in question makes criminal a failure
_ to properly account for public moneys on the part of the officer receiving

- samg. Onoce such & failure is shown, it behooves the accused to come forward
with proof of extenuating or exculpatory clrcumstances, if any there be.

Nb such clrcumstances have been shown here.

Counsel for the . defense, at the close of the evidence for the prosecu-
tion, moved for findings of not guilty of the Charge and all Specifications,
relying on the case of Dimmick v. United States, 121 Fed. 638, on the ground
that there was no proof that asccused had knowingly end willfully failed to
acocount., In the cited ocase the accused therein was convicted of a viola=-
tion .of R.S. 5482, 18 U.5.C. 177, which statute made punishsble a failure
to deposit money of the United States when required so to do by the Secre-
tary of the ITreasury or the head of any other proper department. The in=
dictment charged that the accused "knowingly, willfully and feloniously"
failed to make deposit as required and the ocourt in its opinion affirming
the conviotion said that an offense was made out under the statute when
& "willful and felonious" failure to comply with the specified require=-
ments of the dSecretary of the Treasury or the head of the proper department
wes shown. Neither this statute nor the statute in question in the instant
case, both of which are couched in much the same terms, contain the words
"knowingly,™ "willfully™ or "feloniously" and the court i the case cited
by the defense counsel may well have used the terms "willful” and "felonious"
by way of reference to the proof required by the indictment as drawn, as an
interpretation of the words "when required so to do by the Sescretary of the
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Treasury” in the s tatute under consideretion, or as an indiocation that
the failure to deposit must have been intentional. In this occnnection
it may be observed that the court approved the trial judge's charge %o
the jury that, in order to hold the accused guilty of a violation of the
statute, they must find that his failure to deposit was "intentional and
willful®.

In the instant oase, the law member properly overruled the motion
of the defense counsel for findings of not guilty, for even if it be
considered to be the lew that an intentional and willful failure to
account must be proved to sustain a conviction under the statute involved
here, such & finding is warranted upon all the legitimate inferences to
be drawn from the evidence presented by the prosecution (CM 201537, Fouts,
5 BR 157,241). The pleadings are sufficient to warrant a conviction under
the statute, for they are addressed to it by the use of the word "wrong- -
fully™ in each specification and follow precisely its wording. In'the
opinion of the Board of Review, the evidence is amply sufficient to support
the court's findings that aocused wrongfully failed to render his accounts
as provided by law and as alleged in the respective specifications. The
: Board is also of the opinion that such failure was in violation of seotion
90 of the Federal Criminal Code and of Article of War 96.

- 6o War Department records.show that accused is thirty-four years of
age and is married. He is a high schodl graduate. From 13 January 1931
to 12 January 1941 acoused served as an enlisted man in the Regular Army,
the period from 6 June 1935 to 5 June 1938.being spent in the Hawaiien
Department. " He attained the rank of Staff Sergeant and his character
ratings for the term of his enlisted service were "excellent." Om 12
- January 1941 accused was discharged to accept active duty with the Air

Corps as a second lieutenant, Field Artillery Reserve. (n 4 December
1941 he was transferred to the Finance Reserve and was promoted to the
temporary grade of first lieutenant in the Army of the United States on
1 February 1942. He was promoted to the temporary grade of captain on
25 September 1942 and to the temporary grade of major on 27 November 1943.
He served overseas in the Greenland Base Command from 27 Felruary 1942 to .
16 April 1943,

7. The oourt was legally constituted and had juriadiction over the
accused and of the offenses. No errors injuriously affeoting the substan-
tial rights-of the accused were committed during the triel. In the opinion
of the Board of Review the record of trial is legally sufficient to support -
the findings of gullty and the sentence and to warrant confirmation of
the sentence. Dismissal is authorized upon a conviotion of an officer’
of a violation of the 96th Article of Wer, and a fine in a sum equal to
the sum embezzled is mandatory upon & oconviction of a viclation of section

90 of the Federal Criminal Code. . i .
(',L«I‘KT,M, Judge'Aévooate
W é 7’ 'c—fd;ﬂu L » Judge Advooste

, '9 éf{ 1 g :é éiﬂié A , Judge Advodate
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JAGK - CLf 312533 1st Ind
WD, JaG0, Washington 25, D. C. - 0CT 15 1946
TO: The Under Secretary of'Whr

1. Pursuent to Executive Order No. 9556, dated May <6, 1945, there
are transmitted herewith for your action the record of trisl and the
opinion of the Board of Review in the case of Major James B. lMoore
(0-346337), Finance Department. . ‘

" 2. Upon trial by general court-martial the accused was found guilty
of wrongfully failing to render his accounts for certain publio moneys °
as provided by law in violation of Article of War 96. . ‘He was sentenced
to be dismissed the service, to pay to the United States a fine of
$2,957.58 and to be confined at hard labor at such place as the review-
‘ing authority might direct for five years. The reviewing authority ap=-.
proved the sentence and forwarded the record of trial for sotion under
Article of War 48,

3. A summary of the evidence may be found in the accompanying opinion
of the Board of Review. I concwr inthe opinion of the Board that the record
of trial is legally sufficient to support the findings and the sentence and
to warrant confirmation of the sentence. .

From 20 January 1945 to 13 June 1945 accused was the accountable finance
officer for the lMiemi Air Technical Service Command end, as such, received
checks and moneys belonging to the United States in the following amounts

- and on the following datest

Date Checks Amount
26 February 1945 " w601 69
26 February.1945 " $735.22
© 29 March 1945 " . $386,33
24 April 1945 . -§220.90
- 25 April 1945 . $549.66
26 lay 1946 Cash $206.40
1 June 1945 " $257.38

The checks were deposited for collection to acoused's official oredit shortly
after their receipt. Accused failed to enter the above items on his daily -
Schedule of Collections and the amounts thereof were not included on his
monthly Account Current. Accused handled all cash collections personally and
was the only person in his office who could check the balance between the
Schedule of Collections, made up by his accounting section, and the cash in
hand und in the benk. The Schedules were brought to his attention before

10
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being forwarded and became official only through his approval. Section
90 of the Federal Criminal Code provides that every officer or agent, of
the United States who, having received public money which he is not au-
thorized to retain as salary, pay, or emolument, fails to render his .
accounts for the same as provided by law shall be deemed guilty of em~
bezzlement and shall be fined in a sum equal to the amount of the money
embezzled and imprisoned not more than ten years. The amount of accused's
fine is equal to the sum of the emounts shown above.

4. The accused is 34 years of age and is married. He is & high school
graduate. .From 13 January 1931 to 12 January 1941, accused served as an en~-
listed man in the Regular Army, the period from 6 June 1935 to 5 June 1938
being spent in the Hawaiian Department. He attained the rank of staff ser-
geant and his character ratings for the term of his enlisted service wers
"excellent." On 12 January 1941 accused was discharged to accept active
service with the Air Corps as a second lieutenant, Field Artillery Reserve.
On 4 December 1941 he was transferred to the Finance Reserve and was pro-
moted to the temporary grade of first lieutenant in the Army of the United
States on 1 February 1942. He was promoted to the temporary grade of captain
, on 28 September 1942 and to the temporary grade of major on 27 November 1943.

He served overseas in the Greenlend Base. Command from 27 February 1942 to
16 April 1943,

5. Careful consideration has been given tothree letters written by
sccused and protesting his innoeence which accompany the record of trial,
and letters written in his behalf by the Honorable Claude Pepper, United’
States Senator from Florida, and the Honorable Allen J. Ellender, Uhited
States Senator from Louisiana. ‘ -

, 6. According to the Staff Judge Advocate's review, 'acocused's organize-
tion was informed on & March 1946 by the Riggs National Bamk of Washington,
D.C. that accused had overdrawn his personal checking account in that bank
in the sum of §889.05, the overdraft ococurring when a check in the amount of
$2400 drawn by and payable to another and indorsed for deposit by accused
was dishonored by the drawee bank with the notation that the check was a
forgery. Accused's offer to repay this overdraft at the rate of $100 per
month was refused by the bank. Accused stated that the oheok was given to
hinm by the payee thereof in payment of & gambling dett. N

7. It appears from the accompanying papers that the Board of Officers
appointed to close out acoused's‘mccount found him indebted to the United
States in the sum of §2963.19 and that this finding was approved by the
Secretary of War, This sum apparently includes the amount considered by
the court in arriving ot the amount of the fine imposed by its sentence.

I have been informed by the Office of-the Chief of Finance that acousedf’s
pay snd longevity are being applied to this indebtedness to the extent
that, as of 1 Ootober 1946, the smount of $1,5593.73 had been collected by

11
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the United States, leaving an unpaid balance of §$1369.44. Although there
are no mitigating cirocumstances to accused's failure to account as required
by law for the Government moneys coming into his possession, which failure
in . position of public trust olearly indieates that he is unworthy of
his commission, nevertheless, due to his long service and the partial resti-
tution effected by the stoppage of his pay, I recommend that the sentence
. be confirmed but that the fine and so much of the confinement as is in ex-
cess of three years be remitted and that the. sentence as thus modified be
carried into exeoution. I also recommend that & United States disciplinary
barracks be designated a8 the place of confinement.
>

8. Inclosed is a form of action designed to carry into exeoution the

foregoing recommendatison should 4 moe¢ with your approval.

"5 Incls _ : " THOMAS H. GREEN
1. Record of trial =~ -MajJor General-
2. Form of action . The Judge Advocate General

- 3.Three ltrs fr ace'd
' (13 to IG 5 May 46
(2) to JAG, 20 June 46
(3) to IG, 19 July 1946 .
4, 3 1trs fr Sen Ellender,
26 Apr 46 and 26 Mar 46
S. Lir fr Sen Pepper, 22 May 46

G.CoM.0s 321, 24 dct 1946 e
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WAR DEPARTMENT
In the Office of-The Judge Advoeate General
Wa.shington 25’ Do c.

JAGQ - CM 31258
. ‘ JUN171946
UNITED STATES

g xv conrs, UNITED STATES ARMY
v. g " Triel ty G.C.M., convened at
Bamberg, Germany, 19 and 20
Private First Class PURSEL) - February 1946. ﬁishonorable
COLLEY (34753598), Battery) . discharge and confinement for
"B", 349th Field Artillery) : life. Penitentiary.
Battalion. ) ,

REVIEW . by the BOARD OF REVIEW
OLIVER, TREVETHAN and DAVIS, Judge Advocates

1. The Board of Review has examined the record of trisl in the cese of
the soldier named above and submits this, its holding, to The Judge Advocate
General. - .

2. The accused was tried upon the following Charge and Specification:
CHARGE: Vilolation of the 92nd Article of War.

Specification: In that Privete Pursel (NMI) Colley, Battery B, 349th
Field Artillery Battalion, did, at Dinkelsbuhl, Germeny, on or '
about November 29,” 1945, with malice aforethought, willfully, de-
liberately, feloniously, unlaw: s 8nd with premeditation kKll
Josef Filberich, a Hunman 8127 being, by shooting him with.
a pistol. . :

The accused pleaded not gullty to end was found guilty of the Charge and Speci-
fication. No evidence of previous convictions was introduced.  The accused was
sentenced to be dishonorably discherged the service, to forfeit all pay end al-
lowances due or to become due, and to be confined at hard labor, at such plece

as the reviewing suthorlty may direct, for the term of his neturel life. The
reviewing suthority approved the sentence, designated the United States Peni-
tentiary, Lewisburg, Permsylvenia, &s the flace of confinement and forwarded

the record of triel for action under Article of War 50z.
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3. The evidence for the prosecution may be stated &s follows: On the
evening of 29 November 1945 accused was in the room of Sergeant Owens. Owens
owned & German plstol which he missed several days afterwards. A pistol was
identified by him as the one In question and was admitted into evidence as
Progecution's Exhibit 1 (R 11, 12). Later in the evening of 29 November ac-
cused was at the enlisted men's club in the town of Dinkelsbuhl., He appeared
to have & holster on hie side (R 15). During the evening accused asked the
bartender for beer and, when informed there was no more, pulled ocut a plstol
and pointed it toward the bertender. The pistol was about the size of end re-
sembled a pistol shown to the witness (bartender) (R 22, 23). Accused left
when the club closed sbout 2240 hours (R 16) and was last seen walking in the
direction of headquarters with another soldier (R 25). Around midnight of 29
Rovember the bell was rung at & certain house in Dinkelsbuhl. Frau QOzolins,
who was awakened by the bell, went to the door and asked in German who was
there. A man enswered in German that he was looking for e place to sleep and
threatened to treak in the doors if they were not opened. The shadow of & man
could be seen through the glass panels, stending in a vestibule outside the door.
‘Mr. Filberich came out and said ®,...we won't open the doors...®, then there were
three ghots. Mr. Filberich ran back to his room, fell on the floor and saild
"...he caught me, after all...". +The man outside the door spoke both German
and English. (R 28, 29, 30, 31 and 32.) Photographs of the house were admitted
into evidence as Prosecution's Exhibit 2 (R 32). They disclose a two-part door,
each upper helf containing six translucent panels. A round hole appears in cone
panel, the approximete center of this hole being five feet five inches from the
floor (R 53). There were no other holes in the door (R 45) and it was closed
and locked during the entire eplsode. The shots came through the window in the
door (R 49, 50). A doctor was called to the house of Mr. Filberich and found’
him suffering from wounds caused by & small calibre weapon (R 35; Pros. Ex. 3).
Another doctor was called to the hospital and observed that Joseph Filberich
was suffering from two wounds on the front side of both thighs, Just below the:
groin., Filberich died &s a result of the great loss of blood due to this Injury
(R 36; Pros. Ex. 4). On the morning of 30 November 1946 accused was srrested as
a suspect, When seen by the erresting officer his uniform was dirty and in a
stete of disorder (R 37, 38). He had & cut on the finger of his right hand and
states he dldn't know how it was received. He sald he bled very freely when he
wes cut (R 41). Accused told another witness that he cut his hend on a cen (R
42). Medical examinetion of accused's hand the next day showed lacerations on
back of his right index finger and right fourth finger and a seratch on his
right forearm. The cuts were jegged. A moderate swelling over the knuckle 1n-
dicated an impact at the time of injury (R 59; Pros. Ex. 16). :

A bullet was found in & pillow in the house where the shooting occurred
(R 44). Three slivers of wood were cut from the fence in front of the railroad
station in Dunkelsbuhl (R 53, 54). Three blocks of wood were chiseled from
the floor of the corridor of the house (R 54). These items together with the
trousers worn by accused were submitted to & laboratory and tests showed that
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.
blood was present on all of them and that the blood on the blocks and slivers
of wood and on the trousers was Group "O" (R 55; Pros. Ex. 11). Accused's blood
is Group "0" (R 59; Pros. Ex. 15); but so is the blood of 45% of the white race
_(PrOSn Ex. 11)0 ) . . . .

The plstol was found on 17 December 135 on the east side of the railroed
dam in Dinkelsbuhl. It was rusted (R 46, 47, 48). Lsboratory tests indicated
the presence of nitrates in the plstol and this would signify "that this gun
hed been fired recently, or that it hed not been cleaned since the last time
it was fired" (R 51; Pros. Ex. 7). Bellisties tests were performed on the bul-
let found in the house and on test bullets fired from the pistol; "It was found
that they are all identical with respect to calibre, type of ammunition, number,
direction of turning and relative widths of land and groove markings. Also the
microscopic examinétion disclosed that all bullets specimen show the markings
of & gun bore which was worn to the extent that only one side of the land made
s distinct mark on the bullets. In addition, there were found several similari-
ties in the minute striations on all bullets which were placed there by the fir-
ing weapon. -Although there were no real outstending similarities in these minute
striations, there were definitely no significent dissimilerities."™ The opinion
of the examiner was thet the plstol very probebly fired the bullet in question
(R 59; Pros. Ebc. 12). ’ ’

After accused wes warned of his rights (R 60, 61, 65, 66) he signed a state-
ment which reeds in part as follows (R 66; Pros. Ex. 17): .

nx ¥ % I arrived at Dinkelsbuhl at the 969 FA Ba on 29 November
1945, at about-1700 hours. * # % About nine or nine thirty I started
towards town and the club * # % I was carrying a .32 callber auto-
matic pistol in a holster on my belt on the right side. I don't know
the kind or make of the pistol. I walked up to the bar and had one
beer. When they closed the club I was one of the last to leave. I
em not a big drinker, when I take one drink even a small one it goes
all over me., Outside the club I asked how to get to the CP and scme
sergeant, while he was directing me, saw a soldier and asked him te
take me to the CP. We walked about to the Yridge, where we split.
I don't remember which direction I went, but I remember entering the
~ door of a house, and turning on the light in. the hallwey. I found &
doorbell which I remember ringing. I remember talking to a lady, and
later hearing a man's volce, but I don't remember what I said. I re-
member firing my pistol twice but I don't remember whether I fired it
through the door. I left the house tut I don't remember picking up
eny empty cartridges. I don!t remember the direction I walked, but
"I do remember falling down the bank onto the rallroad tracks. The
next thing I recall is geeing the guard beside the fire, where I
slept until almost daylight, when I returned to the CP. Before I re-~
turned to the CP, I noticed I bad lost the pistol, end I guessed it
was et the place I had fallen. I went to this spot but I ecould not

find the pistol. It was then I returned to the CP. ‘
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nT don't kmow how I cut my finger but I first noticed it when
I felt the blood getting cold on my fingers. I don't know whether
,this was before or after I fired the plstol. T bleed very easily
whenever I am cut, and I bleed a lot. I wiped the blood from my
hend on my pants. The pistol which I had that night did not belong
to me but belonged to Sgt. Owens.m

L. When the prosecution offered the foregoing statement in evidence the de-
fense counsel objected upon the ground that it was not voluntary, and lndicated
‘a purpose to put the accused on the stand to testify upon that single question.
. The triel judge advocate expressly stated that he understood ®that the accused
is only going to testify as to the statement which is under discussion here®,
Accused was accordingly sworn and took the stand to testify only to the cir-
cumstances pertaining to his being warned under the 24th Article of War before
he made the statement (R 61, 62). He testified &s to his limited education
“and stated he didn!'t remember what Agent Eckels told him before questioning
him. Accused didn't remember Eckels telling him that he didn't have to say
anything that might be used against him. He was trying to tell Eckelg the
best he could what he kmew, Eckels just told him to tell the truth about what
he knew (R 63). On cross-exsmination accused admitted that Eckels didn't
threaten him or offer a reward for signing the statement., In the seme cross-
examination the following testimony was elicited by the prosecution (R 64):

nQ. Did you tell him the truth?
A. I told him the truth &8 I knowed it, sir.

Q. And did you later tell Lieutenant Clark that vhat you had told
Agent Ecklesg was true?

* % #
A. I don't remember talking to him about it, sir.

Q. A1l right, when you signed this statement, did you do it of your
omn free will?

.

A. TYes. sir. Idid.

Q. And you told Agent Eckels that the things in it were true?

A

A. That's right, sir."

After Prosecution's Exhibit 17, the statement of the accused, was received into
evidence and read to the court, defense counsel objected to the sentence begin-
ning ®...1 remember firing my pistol twice..." ocn the ground that "the accused
says that he didn't state that, but that it was written in this way &nd he
Blgned the paper anyway." This objection was overruled and the law member
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stated that defense counsel might endsavor to refute the statement by recal-
" 1ling Agent Eckels or by placing the accused on the stand (R 67). The defense
did neither, although the matter was specificaelly called to the attention of
defense counsel by the court after the prosecution rested, and the "defense
requested that the objection be striken from the record. ' And after the ac-
cused's rights were explained to him heeﬂ&cted to remain silent (R 68). .

It was stipulated that the blood on the rope whlch was used as a tourni-
quet for Mr. Filberich was type non (R 67). )

5. Murder is the unlawful killing of a human being with malice afore-
thought, without legal justification and excuse. The malice may -exist at the
time the act is committed and may consist of knowledge that the act which causes
death will probably cause death or grievous bodily harm (MCM, 1928, par. 143a,
pp. 162-164). The law presumes malice where a deadly weapon is used in a man- ~
ner likely to and does in fact cause death, and an intent to kill may be in-
ferred from en act of accuaed which manifests a reckless disregard for human
lif‘e .

. " The evidence in this case establishes that some person stood in the vesti-
- bule before the door of deceased!s house and, after demanding admittance into
the house, fired a weapon through the door when admittance was refused and that
deceased was struck and killed by a bullet. A finding that murder was committed
was proper. ’

The bulk of this record consists of evidence adduced by the prosecution to
establish that accused was the perpertrator of this murder. This evidence was
cireumstantial. Among the facts proved by the prosecution which connected the
eccused to the crime were the following: on the night in question accused was
in the town where the murder occurred and had in hls possession & pistol which
"probably" fired a bullet found in the house after the shooting. Blood found
in the corridor .of the house corresponded in type to accused's blood. He had
cut his hand that night and bleeds freely. Accused remembered going to a house
that night, entering a hallway, ringing a doorbell, carrying on a conversatlion
with a woman, hearing a man's volce, and firing a pistol twice although he did
not remember whether he fired it through the door. His memory of the occurrence -
ties into the events described by the occupants of the house. The cumulative
affect of the prosecutionts evidence leads inescapably to the conclusion that
accused was the person who fired the fatal shots. ,

Several questions raised by the record of trial have caused us some con-
cern. The stipulated testimony contained in Prosecution's Exhibits 7, 11 and,
12 describe tests performed to determine, respectively, the presence of ni-
tretes in the pistol, the presence of blood and the types thereof on the trousers,
blocks and slivers of wood, and whether the pistol fired the bullet found in-
the house of the deceased. The atipulatlons describe these witnesses as members
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of the Criminal Investigation Division, but nothing is said as to their quali-
.fications as experts or a8 to their abllity to carry out the described experi-
ments., If these witnesses were not ‘experts, qualified by training and experience
to make and interpret the tests and analyses, their testimony would be entitled
- to no evidentiary weight. In our view, however, we cannot assume, under the
circumstances discloged by this record, that these witnesses were not qualified
as experts in their respective fields. The stipulated testimony of each is-in
technical terms and describes’ scientific processes which are not ordinarily
known to persons untrained and unskilled in such matters, and which are ex~-
pected to be within the pecullar knowledge of persons who are so trained and
skilled. We feel that where the stipulated testimony i1s of such character as
thus to demonstrate patently and conclusively upon its face that the witness
possesses expert knowledge of the subject matter, the stipulation that he will
- 80 testify constitutes an admission that he is fully qualified to speak as an
«expert.

Inasmuch as the accused testified only to the circumstances pertaining to
his being warned under Article of War 24 before he made the extra-judicial state-
ment, Prosecution's Exhibit 17, the questions asked him on cross-examinetion by
the trial judge advocate must be considered. When the prosecution offers in evi-
dence en extra-judicial statement of an accused, the accused has the right to
testify freely concerning the memnner in which his confession was procured with-

" out being at the same time required to testify against himself. =CM 275738, Kid-
der, 48 ER 145. In a case wherein an accused beceme a witness on his own behalf
for this expressly limited purpose, the prosecution's questiion ~ ¥Was the state-
ment you made true?® - was held to be highly improper and the admission of the
confession was held to be an error (CM 282871, Marquez, 11 BR (ETO) 105). The
reasoning of the latter case is that:

"The question and the affirmative answer by accused, in view of
the fact that the statement was subsequently received in evidence,
were substantislly a confession of his guilt in open court end con-
stituted an invasion of his privilege to remain silent on the issue
of his guilt, which privilege he significantly elected to assert
both at the time he appeared as a witness for the limited purpose
and later when his rights were explained to him. The failure of.
the accused to insist upon his privilege end of his counsel to ob-
ject when the question was asked, do not constitute waiver under
the circumstances. The improper question and the answer elicited,
may well have influenced the law member in ruling that the confession
was voluntaery, and the court in finding that accused committed the
offense charged ... The testimony of accused that his statement was
true may heve lead the law member to conclude that any improper
methods used to secure the statement in this case did not in fact so
influence the mind of the accused as to induce him to make & felse
confession and that therefore the statement was voluntary. It can-
not be said that the testimony of Agent Crovo and accused, independs

- ently of the latter's admission of the truth of his statement, contain



legal evidence of such quantity and quality as practically to compél
& finding that the statement was voluntarily given (citations).n

It is apparent from these two decisions that the questions asked accused in this
case on cross-examination as to the truth of his statement were flagrantly im-
proper. It does appear to us, however, that the other evidence, taken as a whole,
is compelling that the statement was voluntarily made. But was the accused
-damaged in other ways? The defense objected to the most material sentence in
the statement on the ground that accused had not made it. However, the defense
did not recall Agent Eckels or place the accused on the stand, as suggested by.
the law member, although his attention was called again to these possibilities,
and he requested that his objection to the sentence in the statement be stricken -
from the record. It is impossible for us to speculate as to whether the im-
proper cross-examination had anything to do with the decision of defense counsel
or the accused not to take the stand in an effort to refute the objectionable
sentence in accused's statement. We can see that the admissions by the accused
in his testimony to the effect that his extra-judicial statement was true would
cest a considerable cloud of doubt over his testimonial attempts to impeach the
statement; but on the other hand, proper crouss-exsmination could elicit testi-
" mony from the accused that his statement was true even if he hed not previously
"so admitted. We are of the opinion that the record contains legel evidence of
such quantity and quality &s practically to compel in the minds of reasonable
and conscientious men the findings of guilty and that the improper cross-exami-
nation did not injuriously affect the substantial righta of the accused.

6. The charge sheet shows accused is 253 years of age and was inducted on
14 June 1943 at Ft. Benning, Georgia. He hed no prior service.

7. The court was legally constituted and had jurisdiction of the person
and the subject matter. No errors injuriously affecting the rights of the ac-
cused were committed during the trial. In the opinion of the Board of Review,
the record of trial is legally au.fficient to support the findings of guilty and
the sentence.

’ Juidge Advocate
/ 4 N 7 ke A Tla , | Judge Advocate

l ' At » ] )
‘9‘ @M« "" (/ : ‘)/l/altzr Q)'{/A B‘MMJ . s Judge Advocate

G.C.M.0, 303, 11 Oct 1946)
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VAR LEPARTMENT
In the Office of The Judge Advocate General
uashlngton, D, Co »

JAGH - CM 312587 T oa
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P 1947
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UNITED STATES ) NINTH INFANTRY DIVISION
? )
' ) Trial by G.C.l., -convened at
; ) ' Wasserburg, Germany, 5 February
Private First Class TQDOSIO ) 1946, Dishonorable discharge
Jo GARCIA (38583776), Head- ) and confinement for life.
. quarters Company Ninth In- ) United States Penitentiary.
fantry Division )
- ' REVIEW by the BOARD OF REVIEW

FOTIENSIEIN, SOLF and SCHWAGER, Judge Advocates

l, The Board of Rev1ew has examined the record of trlal in the case
of the soldier named above.
’ 2. The accused was tried upon the following Chafges and Specifi-
cations: ST .

' CHARGE I: Violation of the 93rd Article of War. .

Specification: In that Private First Class Todoslo J. Garcia,
Headquarters Company Ninth Infantry Division, did, at or
near Gabersee, Bavaria, Germany, on or about 1600 hours,

22 November 1945 commit the crime of sodomy, by feloniously
- and against the order of nature having carnal connection,
. (per os) with Sophie Herbert, a German woman,

CHARGE IT: Violation of the 92nd Article of Var.

Specification: In that Private First Class Todosio. J. Garcia,
Teadquarters Company Ninth Infantry Division, did, at or
near Gabersee, Germany, on or about 1600 hours, 22 November
1945, forcibly and feloniously, against her will, have
carnal knowledge of Sophie Herbert. .
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He pleaded not guilty to, and was found guilty otr, each Charge and Specifi-~
cation. Evidence ot one previous conviction was introduced. " He was sen-
tenced o be dishonorably discharged the service, to rorfeit all pay and
allowances due or o become due and to be confined at hard labor "tor the
term of his natural life". The reviewing authority approved the sentence,
designated the United States Penitentiary, Iewlsburg, Pennsylvania, as the
place or confinement, and forwarded the record ot trial ror action under
Article of War 50%. _ ,

3. The Board of Review adopts the statement of the evidence and law
.contained in the Staff Judge Advocate's review, except ‘as hereinafter set
fortho '

de Scme‘question arises as to the voluntary nature of accused'!s con-
fession which was introduced into evidence over the defense counsel's ob-
Jection (R 12, 13, Pros Ex A). A8 a result of a psychiatric examination
of the accused made on 7 January 1946, at the 98th General Hospital, it .
was determined that he was in a constitutional psychopathic state ot inad-
equate personality and emotional instabilisy with a mental age of appro-
ximately eight years (R 12). Before making the statement in question
accused was warned of his rights under the 24th Article of War by the
Military Police. Sergeanu, who questioned him (R 9) as followss

"Q. Of what rights did you warn him?
A. His rights under the 24th AW,

. Qe Just what did you tell him?
A. I told him that he could either talk now or he could keep
quiet ana talk rirst to his lawyer or whatever orficer came
down trom his company to speak with him, v .

Q. Did you tell him arnything more? v
A. I vold him it would go easier with him it he would tell the
truth in the beginning and not have 1o correcu other statements,

Q. Just what did you say to him? ,

Ae That it would go easier with him if he told the truth in the
beginning.n

The general rule as to the erfect on contessions of statements that
it would be better vo tell the truth and similar exhortations is given by
American Jurisprudence (20 Am. Jur. 438) as rollows:

20 Am. Jr. 438 (sec. 508) "% % % There is some difference of
opinion as to whether saying to the accused that it would be
better tor him to tell the truth or to confess constitutes
such an inducement as will make a confession obtained in con-
sequence of it involuntary. In England, the tendency of the
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courts is to regard advice vo tell the truth or to contess or
tell all about the crime, when given by a person in authority,
as sufficlent to render involuntary any resulting contession,
and there is some support for this view in the United States
[citing Bram v. Unived States, 168 U.S. 532, 42 L. Ed. 568,
18 S. Ct. 183/when the exhortation to the accused is made by a
person in authority, as distinguished trom a private person.
The prevailing opinion, however, is that velling the accused
that it would be better for him to speak or tell the truth
does not furnish any inducement, or a sufticient inducement,
to render objectionable a confession therebvy obtained, unless
threats or promises are applied. /Citing Sparf v. United
States, 156 U.SO 51, 39 L. Ed. 34«3, 15 So Cte 273:[“

Hore recent examples of the majoriszy rule are:

Fitter v. United Staves, 258 F. 567 (CCA NY 1919)
Murphy v. United States, 285 F. 801 (CCA Ill. 1923)

The rule as laid down in the Manual is as follows:

"Facts indiceting that a confession was induced by hope
of benefit or tear of punishment or injury inspired by & person
- competent (or pelisved by the party confessing to be competent)
- to effectuate the hope or fear is, subject to the following
observations, evidence that the confession was involuntary.
Much depends on the nature of the benefit or of the punishment
or injury, on the words usedy; and on the personalivy of the
accused, and on the relavions ot the parties involved. Thus,
a benefit, punishment, or injury or trivial importance vo the
accused need not be accepted as having induced a confession,
especially where the confession involves a serious ofiense;
casual remarks or indefinite expressions need not be regarded -
as havang inspired hope or fear; and an intelligenu, experienced,
strongmindea soldier might not be influenced by words and cire
cumstances which might influence an ignoranv, dull-minded
recruit.” MCM, 1928, par. 1l4a (Underscoring supplied).

: The Board, after considering the language employed by the sergeant

in warning accused, together with the laver warnings he received from
two ofricers, before voluntarily repeatuing, swearing vo and signing his
confession, is of the opinion that the statement made by the accused was
not induced by hope of benefit or by ftear. While the procedure used by
the Milisary Pollce Sergsant in warning and questioning the accused in
this case was not one to be approved, the Board feels that accused!s con-
fession was not rendered involuntary as a resuls thereor,
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5. In view of the above and the tact that the testimouy submitted, in
addiuion to accused's coufession, was competiing, the Board of Review is of
the opinion thatv the record orf trial 1s legally surticient to support the
findings of guilty and the sentence, .

6. 'The court was 1egally constituted and haa jurisdicuvion over the
accused and the oftenses., No errors injuriously afrecting the substantial
rights or the accused were camltivea during vhe trial. A sentence to death
or imprisonment tor lLite is mandatory upon a conviction or a vioLavion of
Article of War 92. Coufinement in a penivenviary is authorized by Aruvicle
of War 42 for the oflense ot rape, recognized us an utfense of a civil
navure and so pwashable oy peuitentiary confinemenwv by secvion .e78, Craminal
Code of ihe United States (18 USC, 457).

Jucxge Advocave

[{A sy 1 o / Judge Advocatve

On Ceave’ [ , Judge Advocave
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VAR DEPARTHENT -
In the Office of The Judge Advocate General (239)
© . ,iashington 25, D. C.

JAGK - CM 512642 o 94 SEP 1948

UNITED STATES’ ARMY AIR FORCES TECHNICAL

' TRAINING COMMAND  -.
Ve
Irial by G.C.M., oonvened-at Chanute
Field, Illincis, 19 March 1946.
Dismissal,

First Lieutenant CLYDE C.
DICKERSON (0-371340), Corps
of Engineers.

OPINION of the BOARD OF REVIEW
SILVERS, MocAFEE and ACKROYD, Judge Advocates

"1, The Board of Review has'examined the record of, trial in the
case of the officer named above anmd sgbmits this, its opinion, to The
Judge Advocate General.

2. The accused was tried upon the following Charge and Specifica-~
tionss

CHARGE: Violation of the 85th Article of War.

"Specification 13 In that 1st Lt. Clyde C.: Dickerson, "CE,
Squadron C, 3502d AAF Base Unit, was, at the Office of the
Post BEngineer, Chanute Field, Illinois, on or about 13
February 1946, found drunk while on duty as Assistant Post

Engineer.,

Specification 231 In that 1st Lt. Clyde C. Dickerson, w+x,

_was, at the Office of the Post Engineer, Chanute Field,
Illinois, on or about 14 February 1946, found drunk while
on duty as Assistent Post Engineer.

He pleaded not guilty to the Charge and its Specifications but guilty of
being "drunk on military reservation” at the time &nd place alleged in each
Specification in violation of Article of War 96. The cowrt found acoused
guilty of the Specifications and Charge. No evidence of previous convig-
tions was submitted. He was sentenced to be dismissed the service. The
réviewing authority approved the sentence and forwarded the record of trial
for action under the 48th Article of War.

3. For the prosecution.

. " In view of his plea of guilty to being drunk on the Chanute Field
Military Reservation on 13 February 1946 and 14 February 1946 in viola-

tion of Artiole of War 96, the discussion of the evidence will be directed

more specifically to the question of whether accused was on a duty status
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. L
- at the times and place alleged. In compliance with proper orders the

"accused reported for duty at Chanute Field, Illinois, on Monday morning
11 February 1946. Fe was verbally assigned to the Office of the Post
Engineer, but he had not been given any specific duties to perform (R.8).
Lieutenant Colonel Royal V. St. John, AC, Post Engineer, gave him the manuals
that would orient him with his expected duties (R. 9). One of the Assistant
Post Engineers was normally assigned to Property and Supply, one had charge
of the Maintenance Section, and one had charge of Operations (R. 8). Omn
Tuesday, 12 February 1946, the aoccused flew to Truax Field with First Lieu-
tenant John W. Mulheron, -AC, one of the Assistant Post Engineers (R. 9).
By paragraph 67, Special Orders No. 44, Headquarters, Chanute Fisld, 13
February 1946, accused was assigned duty as Assistent Post Engineer (R. 7,
Pros. Ex. 1). At about 0900 hours on 13 February 1946 agdcused entered
the Post Engineers Office. He did not remove his overcoat although the
room was warm. His speech was indistinot, his breath smelled of aloohol,
and his motion was unsteady. At about 1100 hours, end at the request of
Lieutemnt Colonel St. John, Lieutenant Mulheron took acoused to his
quarters (R. 12=13). On the following morning when Lieutenant Mulheron
went to his office he found accused "slouched™ over his desk, obviously
drunk. Lieutenant liulheron secured the assistance of lr. Joseph M. Williams,
Administrative Assistant to the Post Engineer, and the two removed accused
to his quarters (R. 13,15). Accused had not been assigned a desk and
there is no evidence that he performed any military duties (R. 8,16). A
clinical report dated 28 February 1946, and made by Captain Kenneth M.
Kelley, Jr., MC, Army Air Forces, Regional Station Hospital, Chanute Field,
Illinois, was received in evidence. This report shows accused's condition
es follows: ™4. Diagnosis: Alcoholism, acute" (R. 12, Pros. #x. 2).

For thé‘defense.

-

After explanation of his testimonial rights, accused elected to be sworn
as a witness in his own behalf. He stated that he had been sent overseas
in May 1943, served with the 29th Replacement Battalion in Africa, was trans--
ferred to the *3rd Infantry Division for the invasion of Italy, "got a little
sick" and was sent back to the 396th Battalion where he was subsequently
hospitalized for about a month. He later took part in the inwesion of
Southern France, and testified that he had about eighteen years total service

-in the Army, ineluding five years service as an officer and five months of
actual combat. Aoccused states that he had experienced domestioc troubles
since returning from overseas and had spent about five months in various
hospitals (R. 17-20). ' ~

4. The record indicates that the defense was based solely on the oon-

. ‘tention that socoused, admittedly drunk on the two occasions mentioned in’
‘the specifications, was not "drunk on duty as Assistant Post Engineer®
within the megning of Article of War 85. This is quite novel, in that

" it presupposes that if an officer's condition was such es to preclude him .
from performing duties, he could not be drunk on duty. Although under this
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Article it is necessary that accused be found drunk while asctually on
duty, the fact that he became drunk before going on duty, while material

in extenuation, is immaterial on the question of guilt (MCM, 1928, par.
145). "The evidence shows aocused to have been in a duty status on both

13 and 14 February 1946, that he was drunk on both occasions and at the
place where he was required to be for duty. It is not necessary to show
‘that he was drunk while actually performing duties. A somewhat similar
state of facts was oconsidered by the Board of Review in CM 209988, Cromwell,
9 BR 169, wherein the accused went to his office, sat down in a chair and
went to sleep, but was later ordered to leave the premises because it was
apparent that he was %00 drunk to perform his duties. It was held in that

"~ case that aoccused was drunk on duty within the purview of Article of War 85.

5. War Department records show that aocused is 36 years of age, married
and the father of three children. He graudated from the Fort Dodge, Iowa,
High School in 1929 and served as an enlisted man in the Iowa National Guard
from 4 January 1928 until 8 Jume 1936. On 3 July 1936 he enlisted in the
National Guard, District of Columbia. He was appointed second lieutenant,
Corps of Engineers, National Guard of the United States in the Army of the
United States 13 August 1939, and entered upon extended active duty in the
Army of the United States 3 February 1941. Accused was appointed first
lieutenant, Corps of Engineers, 26 May 1942, with date of rank from 1
February 1942. '

6, The court was legally constituted and had jurisdiction over the
accused and of the offenses. No errors injuriously affecting the substan- °
tial rights of the accused were committed during the trial., In the opinion
of the Board of Review, the record of trial is legally sufficient to support
the findings of guilty and the sentence and to warrant confirmation of the
sentence. Dismissal is mandatory upon conviction of an officer of a viola=-
tion of Article of War 85 oommitted in time of war.

-/%.Ar a M’/\-—‘, Judge Advoca.to

e v ’ Judge Advooate

gd L, }t),}(;[rv’/( ., Judge Advocate'
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JAGK = CM 312642 1st Ind
WD, JAGO, Washington 25, D. C.

TO: The Under Secretary of War

! 1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there
are transmitted herewith for your action the record of trial and the
opinion of the Board of Review in the oase of First Lieutenant Clyde C.
Dickerson (0-371340), Corps of Engineers.

2. Upon triel by genero.l court-martial this officer was found guilty
of two specifications of being druuk on duty in violation of Article of
War 85. He was sentenced to be dismissed the service. The reviewing au-
thority approved the sentence and forwarded the record of trial for action

- under Article of War 48.

3. A sumery of the evidence may be found in the accompanying opinion
. of the Board of Review. I copour in the opinion of the Board that the record
of trial is legally sufficient to support the findings of guilty a.nd the sen-
tence and to warrant oonfirmation of the sentence.

The record shows that after reporting for duty st Chanute Field,
Illinois, and being assigned as Assistant Post Engineer, the acoused was,
on 13-14 February 1946, drunk and uneble to perform any duties. 'Clinieal
report of the Army Air Forces Regional Hospital, Chanute Field, dsted 28
February 1946, shows his condition to be "Alooholism, Acute." War Depert-
ment records show this officer to have a prior history of hospitaliza-
tion for alooholism., There was forwarded with the record of trial in this
case a petition recommending olemency and signed by six members of the general
court-martial which heard the case. The reviewing authority also addressed .
a letter dated 8 April 1946 to the Secretary of War and attached same to
the record which recommended that the execution of the sentence be sus-
psnded. However, on 4 August 1946, there was forwarded to this office by
the Commanding Genersal, Chanute Field, IIlinois, & request that in view of
the "repeated acts cormitted by subject officer" the recormendations for
clemenoy be ignored. Attached to this communication are affidavits of five

~ officers and one enlisted men attesting to continued drunkenness and mis-
conduct on the part of accused since his trial. The affidavits indicate
that accused lacks the stebility of character required of an officer.
However,in 'view of the clemency recommendations made by both ‘the court and
the reviewing authority, I recommend that the sentence of dismissal be oon-
firmed but that 'l'he execution thereof be suspended during good behavior of
the scoused.

4. 1Inoclosed is a form of actlion
foregoing recommendation, should it

to carry {nto effect the

4 Incls .
" 1. Record of trial Ma jor Genmersl
2. Form of action The Judge Advocate General

Field S
3. Ltr £r 3&1 023’,1“:75 131: 4 ( G.C.M,0, 312, v18 Oc‘t 1946) .

4. Ltr fr CG, Scott F1d, & July 46, w/2 inols
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) WAR LEPARTMENT
Army Service Forces
In the Office of The Judge Advocate General
Washington, D. C.

SPJGN-CM 312655 B -

| , SECOND SERVICE COMIAND

UNITED STATES ~ ARMY SERVICE FORCES :

- Trial by G.C.M., convened at
Fort Jay, New York, 15 March
1946. Dishonorable discharge:
(suspended) and confinsment for
five (5) years. Disciplinary
Barracks. ’

Ve

Private WILLIAM GASTON
(34384363), Attached Un-

- assgigned to MP & PG De~-
tachment, 1201st SCU, Fort
Jay, New York.

OPINION of the BOARD OF REVIEW
BAUGHN, O'CONNOR and O'HARA, Judge Advocates

“le The record of trial in the case of the soldier named above having
been examined in the Office of The Judge Advocate General and there found
legally insufficient to support the findings and sentence has now been
examined by the Board of Review and the Board submts this, its opinion,
to The Judge Advocate General.

_.2. The accused was tried upon the following Charge and Specif:.-
cation:

CHARGE: Violation of the.58th Article of War.

Specification: In that Private William Gaston, attached un-
assigned to MP&PG Detachment, 1201st SCU, Fort Jay, N.Y.,
then a member of 445th Port Co., Fox Hills, SI, N.Y., did,
at Fox Hills, Staten Island, N.Ye, on or about 4 July
1945, desert the Service of the United States, and did
remain absent in desertion until he was apprehended.at
New York, N.Y., on or about 30 January 1946.

He pleaded not guilty to, and was found guilty of, the Charge and Specifi-
cation. He was Sentenced to be dishonorably discharged the service, to
forfeit all psy and allowances due or to become due, and to be confined
at hard labor, at such place as the reviewing authority might direct,
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for five years. The reviewing authority approved the sentence but
suspended the dishonorable discharge imposed until the soldier's
release from confinement, and designated the Eastern Branch, United
States Disciplinary Barracks,Greenhaven, New York, as the place of -
confinement. The proceedings were published in General Court-Martial
Orders No. 121, Headquarters Second Service Command, Governors Island,
New York, 6 April 1946.

3. The accused was tried on 15 March 1946 by a court appointed-
by paragraph 21, Special Orders No. 43, 20 February 1946, Headquarters
Second Service Command, hereinafter referred to as the original order.
Lieutenant Colonsl Ralph A. Visco was designated as a member of the
court by that order. By paragraph 21, Special Orders No. 53, 11 March
1946, same hsadquarters, hereinafter referred to as the amending order,
Captain Charles L. Palmer was detailed "as member of General Court~-
Martial aptd to meet at Ft. Jay, NY by Par 30 SO 8 this Hq 10 Jan 46
vice LT. COL. RALPH A. VISCO 02058361 ORD DEP{ reld.® The original
order contained the conventional statement that any unarraigned cases
referred to the Trial Judge Advocate of the General Court-Martial ap-
pointed by paragraph 30, Special Orders No. & would be brought to trial
‘before the court gppointed by the original order. Captain Palmer sat
on the court which tried accused and participated in all the pro-
ceedings at accused's trial and the record does not list Lieutenant
Colonel Visco as either present or absent. By paragraph 14, Special
Orders No. 80, 5 April 1946, same headquarters, hereinafter referred
to as the correcting order, the amending order was corrected so as
to constitute Captain Palmer & membsr of the court appointed by the
original order - the court that tried accused - vice Lieutenant Colonel
Visco, relieved. :

It is clear that Captain Palmer sat as a member of the court
which tried accused although, at the time, there were no competent
orders in existence constituting him a member of that court. Unless,
then, retroactive effect can be given to the correcting order it fol=-
lows that the court was without jurisdiction to try and sentence ac-
cused. CM 302975, Macklin; CM 265840, Brown, 43 BR 973 CM 239497,
Goggan, 49 BR 289; CM 131672, par. 365(1) Lig. Ops. JAG, 191240

It is noted at the outset that tlie amending order is not
meaningless. It did appoint Captain Palmer to a court and there was
such a court in existence and it is not until 5 April 1946, the date
of the issuance of the correcting order, that there is any suggestion
that there was a mistake made in the designation of the court on which
he was to sit. However that may be, the situation is analogous to
'E,hatseaaci).sting in CM 238607, Mashbum, 24 BR 307, where the Board said

p. 308), ’

_"Where the pmceedings are invalid for the reasons
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stated above, [ fficer not detailed sat as membe]
“they cannot be validated retroactively by orders
issued in amendment of the order or orders detailing
the court. Such orders are, regardless of their
form, effective only from the date of promulgation.®

To paraphrase the language used in CM 218157, Beadle, 11 BER 381, the
correcting order failed entirely to ' give Captain Palmer the status
nunc pro tunc of a detalled member of the court appointed by the :
original order so that he was authorized to sit as a member of that = -
court in the trial of this case on 15 March 1946. It follows that

the court was without jurisdiction to try and sentence accused and

the proceedings were void ab initio. Mashburn, supra; Beadle, supra.

4o For the foregoing reasons, the Board of lieview is of the opinion
that the record of trial is legally insufficient to support the findings
and sentence. v

M@mﬁéﬁl Judge Advocate.
5 ;z:' , Judge Advocate.

%@Q_‘.&& Judge Advocate.
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- SPJGN-CM 312655 1st Ind

Hq ASF , JAQRQ,. VWashington, D. C. -
TO: The Secr;tary of Viar MAY 21 1946

1, Herewith transmitted for your action under Article of War  °
504, as amended by the act of 20 August 1937 (50 Stat. 724; 10 U.S.C.
1522), and the act of 1 August 1942 (56 Stat. 732), is the record of
~trial in the case of Private William Gaston (34384363), Attached
Unassigned -to MP & PG Detachment, 1201st SCU, Fort Jay, New York.

2. I concur in the opinion of the Board of Review that the re-
cord of trial is legally insufficient to support the findings of
guilty and the sentence, and recommend that the findings of guilty .
and the sentence be vacated amd that all rights, privileges and pro-
perty of which the accused has been deprived by virtus of the find;.ngs
and sentence so vacated be restored.

*3. Inclosed is a form of action designed to carry into effect
these recommendations, should such action meet with your approval.

2 Incls B THOMAS H. GREEN

1 - Record of trial - llajor General

- 2 = Form of action ' _ The Judge Advocate General

( 0.C.M.0, 241, 30 July 1946)°
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WAR DEPARTWMENT . -
o Army Service Forces i )
In the Office of The Judge Advocate General
Washington 25, D. C.
SPIGQ - CW 312657 o 19!3
o e : R Y23 4
UNITED STATES ltTHIRTEENTH AIR FOHCE
Tria.l by G.C.M.‘, convenedl at’
Fort . Statseaburg,-APO 719, -
7 and 8 February 1946. Sen- .
tence a8 to each sccused: Dis-
honorable discharge end con- -

finement for life. Penitentiary,
McNell Island, Washington. o

Ve - P

Private First Class GEORGE W. RECK
.(36691185), 403rd Bombardment Squa~
dron (H),.43rd Bombardment Group (H),
- Fifth Air Force, and Privete MASON J.
MONTGOIERY (39859996), Headquerters
Squadron, Fifth Air Force.

" HOLDING of the BOARD OF REVIEW
OLIvm, CARROLL and DAVIS, Judge Advocates

l. The_Board of ‘Review has examined the record of trial in the case of
the soldlers named above and submits this, its holding, to 'I‘he J’udge Advocate
General. - . . ‘

- 2.. The _acouse;i were tried upon the following Charges 'and Specificati'ons: k

-Both Accused: - . ' , ‘
CHARGE It Violatlon of the 92nd Artlcle of War. ' S

Specifica.tion: In that Private First Class George W. Reck, and Priv- ;
~ate Mason J. Montgomery, both of Fifth Air Force, acting jointly
" ‘and in pursuance.of a common intent, did in conjunction with one -

. Exequiel Segovia, at APO 75, on or about 26 November 1945, with -
malice aforethought, willfully, deliberately, feloniously, unlaw-
 fully, and with premeditation kill one Gene Calvo, a human being, :

ty stabbing him w1th a knlie. o o . _

Reck: b ' '. ) . .
CHARGE IIs Vi'olation of the 93rd Article of War. -
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" Specification: In that Private First Class George W. Reck, Fifth

Alr Force, did, in conjunction with Private Robert F. Niller,

- Fifth Air Force, at Quezon City, Manila, Luzon, on or about 10
August 1945, by force and violence and by putting him in fear,

- feloniously take, steal and carry awey from the presence of Sylvio
R. Viola about 17,560 pesos lawful money of the Philippine Common-
wealth, value about $8,780.00, about 100 pleces of assorted jewelry,
including one large diamond, 2 rings set with diamonds and pearls, -
and 6 diamond stickpins, value about $40,000, and cloth, shirts,
and socks, value about $1,000.00, the property of Sylv:.o R. Viola,
of the total value of about $49,780. OO.

CHARGE III: Violation of the 69th Article of War. ‘

Speciflcation- In that Private First Class George W. Reck, Fifth PR
~ Alr Force, having been duly placed in confinement in Fifth Alr C
Force Stockade on.or about 12 August 1945, did, at Okinaswa,
Ryukyus Islands, on or about 27 September 1945, escaps from said -
confinement before he was set at liberty by proper authorlty.

. CHARGE Iv: Violation of the 58th Artlcle of War.

Specificatlon: In that Prlvate First Class George W Reck, did, at

APO 710, on or about 27 September 1945, desert the service of the.
United States and did remain absent in desertion until he was ap- '
prehended at Manila, Philippine Islands s on or about 27 November
1945. .

Montgomerys

o CHARGE :V_: Violation of the 69th Artlcle of War.

Specificatlom In that Prlvate Mason J » Montgomery, Bea.dquarters
Squadron, Fifth Air Force, having been duly placed in confinement -
in Fifth Air Force stockade on or about 23 September 1945, did, at. -
Okinawa, Ryukyus Islands, on or about 27 September 1945 escape from
said confinement before he was set at liberty by proper authority..

CHARGE VI:  Violation of the 58th Ar'blcle of War.
‘ Speclfication lx Nolle prosequl. : . . -

Speclflcation 2: In that Private Mason J . Montgomery, Heldquarters

. 'Squadron, Fifth Air Force, did, at APO 710, on or about 27 Septem-
ber 1945 desert the service of the United States and did remain )
absent in desertion until he was apprehended at Manila, Philippine
'Islands, on or about 27 November 1945.

T
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CHARGE VIIs Violation of the 6lst Article of War.
Specificat10n~ " Nolle prosequi.

The accused Reck pleaded not guilty to end was found gullty of Charges I, II,
III and IV and the Specifications thereunder. The court made immaterisl ex-
.ceptions and substitutions with respect to the values alleged in the Specifi-
cation of Charge II. Accused Montgomery pleaded not guilty and was found
guilty of Charges I, V and VI and the Specifications thereunder. No evidence
of previous convictions wes introduced. Each accused wes sentenced to be dis-
honorably discharged the service, to forfeit all psy and ellowances due or to
become due, and to be confined at hard labor, at such place as the reviewing
" authority mey direct, for the term of his natural life. The reviewing authority’
epproved the sentences, designated the United States Penitentiary, McNeil Island,
¥eshington, as the place of confinement, and forwarded the record of trlal for
action under Article.of War 50%.

3,5. Charge I (Murder). The ev1dence for the prosecutlon shows that on
the evening of 25 November 1945, the accused Montgomery and Reck, &nd Gene Calvo,
the deceased, &ll dressed in United States Army officers uniforms, visited a
"number of bars in Menila where they had several drinks. At about 11:30 p.m.
they were joined by Exequiel Segovia end others. After consuming more liquor -
the four left the 0ld Mansion Club at ‘closing time accompanied by Vivencia Ali-
cante, Elino Flores, and a girl employee of the establishment. Outside the
club an argument and fight developed between Segovia and the deceased and the
latter was knocked to the ground. Accused Reck appeared to be mad at Calvo
but did not participate in the fight. The perty left. the night club in two-
jeeps driven by Reck and Montgomery (R 8, 10). During the ride accused Reck .
asked deceased "Where is the 500 pesos you owe me?" Deceased replied that he
had no money and Reck said, "This is one time you're going to pay." He then.
stopped the jeep and ordered deceased to get out. Both accused went into a
nearby rice paddy with Segovie and deceased. Alicante, who remained in the
jeep, heard noises like ®socking-hitting" coming.from the rice paddy. Mont-
gomery and Reck returned to the jeep and were joined by Segovia about two
minutes later (R 10). Segovia held a knife in his hand, his clothes were - .
bloody, end he said to Alicante "You do not kmow anything" (R 10, 11). Some
, military policemen stopped by the parked jeeps, but after a short conversation
" with Montgomery they drove on(R 9, 11) On the morning of 26 November, the
body of deceased was found in the rice paddy about 60 feet from the highway
(R 16). Photographs of deceased (R 17, 20, 36, 37; Pros. Exs. 1, 2, 3, 14, 15
and 16) were received in evidence. Three photographs (Pros. Exs. 1, 2 end 16)
showed numerous stab wounds in this body. There were thirty-iwo stab wounds
(r 38). 3 . _ .

In a voluntary statement (R 22; Pros. Ex. 9) made on 30 November 1945 ac-
cused Reck gave his account of the events on the evening of the killing as fol-
lowsx . . ,
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"When Montgomery and I reached the courtyard infront of the _
01d Mansion, I saw that-Segovia snd Celvo had been in an argument.
Calvo had the last bottle of whlskey that I had purchased in his,
hend and looked like he was going to hit Segovia with it. I took
the bottle awsy from him telling him at the sanme tlme ’ 'lee me nv
whiskey before you break it.t

nI then took the girl and Celvo in my jeep and Monty took Se-

govia, Alcanto, 'Joey!, tPops!, and Flores in his jeep. Monty fol-
lowed me to the girlt's house where I turned off my motor but.not my
lights, and went into the house of the girl. After ten minutes I
came out of the house. Segovia was in the back seat of my jeep with
Calvo. Alcanto was outside the jeep. I noticed that Calvo was
bleeding about the face. I walked around to the rear of the jeep

. and asked what the trouble was. Calvo asked me to take him hoire,
and not have him with Segovia and Alcanto.

"Segovia at this pomt told me to [ et/in the jeep and drive,
- I drove down the road, came to a bridge and took a road to right.
This road was a dead end so when I got half way up it I stopped and
said, 'Let's let Calvo out here!'. Then Segovie pulled & gun out
and sa:Ld, tNo! turn around and get out here,! .I drove over the
bridge snd out Sta Mesa. - :

uQut Sta'Mesa & ways, Segovia told me to stop the jeep.. This
I did and Alcanto and Segovia told Calvo to get out of the jeep. ’
Calvo didn't want to get out of the jeep ut Segovia and Alcanto
pulled him out. Alcanto either searched Calvo while we were riding -
or just after” they pulled Calvo out of the jeep because when I.
climbed out of my side and walked around the jeep to where Alcanto,
Segovia and Calvo stood, Alcanto already had some things in his
hand that he had ta.ken from the pockets of Calvo. ..

"Segma ‘and Alicanto took Calvo down the slope and into the
rice paddy. Monty and I also, walked down .into the rice paddy to
see what they were going to do with Calvo. As we approached; Calvo
was knocked dom. -I think Alicanto was the one that knocked him -

' _down. He went down head first, face in mud. After Calvo was
knocked down Alicanto talked to Segovia in -Tagalog and left us and
went up on the bank of the- Jeep.-

R ook nvfoot and turped him over so that I could see if he
"was hurt bed or not. Monty kmelt down beside him to see if he was
OK and at that time Segovia drew his gun sgain. I told to put the
- gun awsy. He then puf. it in his belt and Monty and I turned around
'andwalkedaw..y , : T,
-u llonty and I were climbing the bank toward the jeeps I heard
a groen that came from the direction of Segovia and Calvo, .
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. "I “turned nv head along enough to see Segovia hit Calvosout
five times with his closed fist. I continued on to the jeep and
sat dorn behind the wheel. I said something to Monty like, ?Let's
go! end Monty went over to hls jeep. At this time an MP Jeep pulled
up beside Honty's jeep and asked what the trouble was., I didn't
hear what was seid and so when the MPs left I asked Monty what they
. wanted. He told me that he said that he had motor trouble.

After the MPs left Segovia ‘came up out of the rice paddy with-
out Calvo. He was wiping his hands off on his handkerchief. Segovia
rode in the ﬁont seat and Alicanto rode in back of my jeep. '

"NMonty had ¥lores, 'Pop! Joey in his jeep. Flores was left

- off at P. Noval Street and 'Pops! was let off a couple ¢f blocks
_ -from Axcarrage on Rizal Avenue. The rest of us went to Segovia's
- on Rizal Avenne. : :

. nAt S8egovia's house I took off my socks, Segovia cha.nged his
clothes and he burnt some papers of Calvo.

o The accused Montgomery also madé a voluntary statement (R 29; Pros. Exe. 10)
on 29 November 1945 1n which he related that:

"o We thén proceeded to the 0ld Mans:l.on arriving there at
about 2330. In the party at that time were RECK, SEGOVIA, FLORES,
(floor manager of the Windsor Club), Pop, (an employee of the Wind-
sor), CALVQ and myself. We bought three quarts of whiskey and some
food and when the place closed up, the party moved downstairs. I
was the last one downstairs, and when I got there, I looked out in
frot of the club and saw SEGOVIA fighting with CALVO. I saw SEGOVIA
knock CALVO down, and also saw SEGOVIA pull a small gun from his
clothing., I think the gun was & .32 cal. revolver with a shinny
pearl handle. I heard SEGOVIA meke the statement, 'Spanish Mestiza
no good; I'm going to kill him?!. Quite a few people were present
who witnessed this squabble, including & drunk American Lieutenent
who was arguing with RECK. I have not seen the American Lieutenant
neither before nor since. I intervened in the squabble and made
SEGOVIA put the gun back in his pocket. All our aforementioned -
party were present during the fight outside of the Old Mansiocn.
During the aforementioned fight, SEGOVIA was speaking most of the
time in Tagalog, but I did hear him mentioning something about
money. In the meantime, RECK had met a girl at the 0ld Mansion-

end decided to.take her to her home. SEGOVIA and ALICANTE wanted
to teke a jeep and take CALVO home, but I suspected that they were
going to harm him, so I opposed the idea. However, RECK told them
they could ride in his jeep and that 'he wouldn!tt let azvthing hap- ‘
' pen to CALVO- . ,
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"Two jeeps then left the 0ld Mansion and in RECK'S jeep were

RECK and his girl in the front, SEGOVIA, ALICANTE, and CALVO in ;the
rears In my jeep beside myself were FLORES, POP, Compadrse. (alias
JOEY, another Filipino we met for the first time upon leaving the
club). We drove out Sta Mesa and &s I recall the girl lived in a -
house on Sta Mesa Blvd. RECK went inside with the girl, and he
wes already inside when my jeep pulled up in front of the other
jeep. As I arrived there, I noticed that CALVO was on the outside
of the jeep talking to the two who were still inside, and’ they be-
gan to hit him., ALICANTE was holding CALVO by the shirt and was
pulling him between the jeep top braces. When I saw this, I walked
up to the jeep and told ALICANTE not to hit him, and I believe both
SEGOVIA and ALICANTE said, 'He is no good!. SEGOVIA was in the

_~jeep when I first walked up, but then after I stopped ALICANTE from
hitting CALVO, SEGOVIA got out of the jeep and started pushing CALVO
around. Ry this time, several Filipinos had come up and were stand-
ing around watching. SEGOVIA wes holding his right hip pocket as

. though he were holding the butt of the gun he had back at the 014
Mansion, RECK then came out of the girl's house and was able to

- stop SEGOVIA from pushing CALVO eround. ' RECK then talked SEGOVIA

" and CALVO into getting into his jeep, &nd told me to follow them.

- I volunteered to take CALVO home in my jeep but CALVO himself said
that he would ride in RECK'S jeep.

.%] followed RECK!S jeep away from the girlts house and some
‘place along the road I passed his jeep. I drove quite a distance
ahead of RECK and after driving over the Sta Mesa hridge some dis-
tance, I noticed that I had lost RECK, so I turned around and started
back to look for him., Still riding with me were FLORES, Compadre,
and Pops. When RECK drove away from the girlis house, he had SE-
GOVIA, CALVO and ALICANTE with him. ,

. "Ai‘ter turning around on Sta Mesa Elvd, headed tomd Ma.nila,
I noticed RECK'S jeep perked on the right hand side of the road
heeding away from Manils. I again made a V turn, pulled up in 4
front of RECK!S jeep. I noticed that the surrounding country con- -
sistin of wide open fields to the right and did not notice any :

_houges.in the vicinity. I believe that I was the only one in my
jeep that got out. ' I welked back to RECK!S jeep, saw RECK stand-
ing near the rear of his jeep. I believe ALICANTE was either
sitting in the jeep or standing beside him, for I do remember

. peeing him. I asked RECK where CALVO was.~RECK replied, 'He is

_down there with SEGOVIA.Y RECK pointed down off the boulevard
into a rice field., RECK added that SEGOVIA had told the others

. to stey where they were. I looked over to where RECK had pointed

W Vit WS BTy
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and saw CALVO and SEGOVIA standing about fifty feet from us. I
asked RECK to go down there with me after RECK said something
about SEGOVIA beating CALVO up. RECK and I then walked down off -
the boulevard into the field where CALVO and SEGOVIA were standing,
"When we got down to CALVO and SEGOVIA, I noticed that CALVO!'S .
pockets were turned inside out. Both were standing up and facing
each other, and SEGOVIA had his gun out in his right hand and
pointed at CALVO. I knew thet CALVO had received about 500 pesos
from RECK earlier in the day end that he should have hed most of it
left. CALVO had received that money &s a result of black market
transaction involving some Army perachutes that RECK had bought
from him, end from which RECK and I intended to resell in the
black market. I then said to CALVO, *What goes on; where is your
money?' CALVO started to say something to me but SEGOVIA hit 'him
in the face., CALVO fell to the ground, and seemed to be yelling
or swearing in Tagalog. As CALVO lay on -the gound, he was grunt-
~"ing and moaning. SEGOVIA then pulled-a gun, which he had just put
beck in his pocket = minute before,-pointed the gun at CALVO. I
rushed over and grabbed SEGOVIA, and both RECK end I told him to
put his gun away. He turned around end werned me that if I didn't
get eway, I also would get hurt. However, he did put his gun in -
his belt. He then walked over to the other side of CALVO, and
said something in Tagalog, but I did hear the words !Spanish
mestizet and tsquealert, CALVO then turned to me and told me not
to get involved. I saw SEGOVIA kick CALVO id the head &s he used
the word 'squealer' again, and I said 'Jesus Christ, don't do that.
Let him alone.' [e then pulled the gun & third time and pointed
it at CALVO, but RECK telked him into putting it beck into his belt.
. SFGOVIA then told RECK and me to go back to the jeep, and I said to
RECK, 'Let's get the hell out of here.! RECK said, 'Let's go.! As
I turned I sew him pull something out from his right side. I .
looked closely snd say that it wes e knife wrapped up in & hendker-
chief. I would say that the knife hed & four inch blade but I.
couldn't tell at the time what kind of knife it was. SEGOVIA then
bent over, and I saw him raise the knife in his right hand and

" . plunge it downward and into CALVO'S chest. RECK &nd I et that time

were ebout fifteen feet away. I saw him raise the knife again and |
repest the same asction. RECK and I ren back to the jeep. In about -
three minutes SEGOVIA joined us at the jeep, and said to us, 'Keep:
your mouth shut or you will get the same thing.! He elso insisted
that we taeke him to his wife's house off Rizal Avenue. At the

time the crime. occured, RECK, CALVO, SEGOVIA &nd I were the only
ones in the immediate vicinity. By the time we got beck to the
jeeps, the other passengers were all nearby the vehicles.

"As we ed o town I had the same three passengers
in my jeep t %r} hﬂga %he way’ out. ALICANTE end SEGOVIA rode

with RECK. I dropped FLORES off at his home, near the railroed
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crossing on Rizal. I then drove POPS to his home. I don't know the
exact location of his home but it was on this side of the river.
After I let him out, the other jeep which had been following me, SE-
GOVIA got out and insisted on riding with me. I allowed him to do -
so, &nd he told JOEY to get into Reck's jeep, with RECK AND ALICAWTE.
RECK then hollered.over from his jeep on the other side of the street,
end said to SEGOVIA, !'Ycu'd better let iMonty alone. He didn't do
nothing.! SEGOVIA told RECK that I would be all right, but then just
as we started off he told me that I had better keep my mouth shut or
I would find out what would happen. We then went to SEGOVIA'S house
somewhere off Rizel Ave. His wife was there when we arrived, but she
didn't say enything., Here SEGOVIA changed his clothes. He took off

- his white checkered shirts snd light colored trousers and told his
.wife. to teke cere of them, The shirt was drenched with blood. .I
then saw him wash en ordinery scout knife off in the sink, &nd he
made & motion for my benefit by slashing the knife in the direction
of his throat, and smiled at me., It conveyed to me what he had

. said earlier - that I had better keep my mouth shut or dire conse-
quences might result.” ' o

‘ be Charge II (Robbery). The evidence is uncontradicted that accused Reck,
in conjunction w1th others, robbed Silv1o R. Viola &s slleged. ,

. co Charges III, IV, V end VI. The evidence shows end each escclused admits
that he was duly confined and escaped from confinement at Okinawa on or sbout
27 September 19453 that they represented themselves to be commissioned officers;
and that they earned their livilihood by gambling. These factors considered
with the length of absence, terminated by apprehension in Manila, provided suf-
ficient basis upon which the court could determine that each accused intended
to remain permenently absent from the service (CM 234521, Culberson, 21 BR 293
CM 270939, O'Gara, 45 BR 371).

4« Each accused, after explanation of his rights es a wifness, elected
to remain silent (R 39). No evidence was introduced by the defense.

5.8. Charge I and Specification. Since thie evidence shows that the wounds
causing Calvo's death were delivered not by either of the accused but by Segovia,
the question presented is whether accused mey be.held a&s principals.

The sctions of the accused in transporting Segovia away’ from the scene of
the crime, and in talking to the military police without revealing the-crime
may be eliminated from consideration. . Such sctions do not meke accused princi-
pals but may have a bearing as to whether they are accessories after the fact.

{People v. Gelbo (1916), 218 N. Y. 283, 112 N. E. 1041.) The Federal Statute
meking aldera and abettors Iieble as principals (18 U.S.C.A. 550) did not
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_abolish the distinction between such offenders and accessories after the fact
(United States v. Johnson (C.C.A. 7th, 1941), 123 F (2d) 111, rev. on other
grounds, 319 U. S. 503, 87 L. Ed. . 1546; Morei v. Unlted States (c.C.L..éth,
1942), 127 F (2d) 871). : -

The Statute (18 U.S.C.A. 550) uses the words° #aids, abets, counsels, com-
mands, induces or procures*. It appears from the authorities that the neces-
sary elements ares . ’ . - : '

(1). Preconcert of action or prior arrengement with tﬂe princi- |
pal sctor, plus presence at the crime; or

(2).' Overt act aiding or encouraging the crime done with intent
to aid or encourage (CM ETO 10860, Smith end Toll).

A -

The evidence establishes that-the accused were present at the crime. . There
is not, however, any substantial evidence of & preconcert of action or prior
arrangement, as there is nothing in the evidence from which valid inferences
of preconcert may be drawn. The presence of other persons in the party, some
of whom were strangers to the accused, goes far to refute any inference of pre-
arrangement which might be drawn from the fact that accused transported Segovia
and Calvo to the scene of the latterts death. The ergument between Reck and
deceased in the jeep was personal to Reck; Segovia and Montgomery had no in-
terest in the subject matter thereof., Nor cen it be said that the accused com-
mitted any overt act alding or encouraging the crime. Although they transported
Calvo and his.killer, followed or eccompanied them from the jeeps to the actual
scene, and accused Reck told Calvo to get out of the jeep, this is not sufficient
to show an intent on the part of either accused to aid or encourage Segovia in
the commission of the offense. Knowledge is prerequisite to intent. The evi-~
. dence not only fails to charge accused with knowledge of Segovia's purpose but
indicates the contrary. If the accused knew of Segovia's intent to murder Calvo
‘it is hlghly improbable that they would teke a group of witnesses with them.

Possibly Segovials testlmony would have supplied the missing elements but
he refused to testlfy. The validity of the record must rest on the evidence
adduced and the mlsslng elements cannot be supplled by straining the facts un-
reasonably. _

The substance of the prosecution's cese merely shows the presence of the
accused at the scene of the crime. This 1s insufficient to support the find-
. ings of gu.llty (CM 238485’ Ridea.u, 24 ER 263, 16 C. Jo, BeCQ 121, po 132, 14
~ Am. Juro’ Sec. 89’ P. 829) .

. While the foregoing conclusion renders consideratlon of other elements
of proof as to this Charge end Specification unnecessary, the Board of Review
wishes to point out the unsatisfactory nature of the evidence as te the cause
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of death. In every homicide the proof must show that the life of a human be-
ing has been teken and that the death was occasioned by the criminal act or
agency of another (26 Am. Jur., 475). No expert testimony was offered with
respect to the cause of Calvol!s death. The non-expert opinion of the photog-
rapher who took photographs of the body and of the scene was improperly re-
ceived. . ) _
"A lay witness who has viewed the body and examined the wound~

or woggds msy give his opinion.as to the cause of death, &nd an

ordinary witness may testify as to the cause of death where it is

within his personal lmowledge. So, where the opinions of experts

sre not aveileble, nonexperts, after describing the wounds, may

‘state whether, in their opinion, they caused the death. - (40 C.J.S.

1204, emphasis supplied.)

There is no ev1dence that the witness Mexamined the wounds"; he did not in any
wgy "describe® the wounds; his testimony goes no further than to show that he
looked at the body and the wounds, counted them end indicated them on the photo-
grephs introduced as exhibits (R 38); and there.is no evidence that expert
opinion was not aveilable. The remasining competent evidence was circumstential.
This evidence showed that Calvo, the deceased, was seen alive late in the night -~
of 25 Hovember 1945 in the presence of the accused and Segoviaj that the three
escorted him to & deserted spot near the Santa Mesa Boulevard; that an alter-
cation developed between ithe deceased and Segovia and Segovia was seen to raise

" & knife and plunge it into deceased's chest; and that the next morning deceased's
dead body was found in apparently the same location. The body-contained thlrty-
two wounds and photographs showing the wounds were before the court,

. ,While it is true that the cause of death may be proved’by circumstantial

" evidence or by non-expert opinion, the circumstential evidence, as with any

“ other fact sought to be so established, must be strong and compelling; and
non-expert opinion should be admitted only upon & showing of compliance with
the prerequisites therefor set out in the above quotation. Both circumstential
evidence mnd non-expert testimony should be considered with caution, and the
prosecution should not rely upon such proof to the exclusion of medical testi-
" mony unless medicel testimony is unavaeilable. The cause of death is one of
the basic elements of the corpus delicti in a prosecution for murder and should
not, in falrness to the accused and the court, be left to inference end con-
Jecture. s .

b. harges II III. IV,'V and VI and sEeciflc#tions. Competent évidence :
in the record sustains the flndlngs of\gullty of these Charges and Specifica-

tions.v -

. 6. The chargb sheet ahows accused Reck is approximately 24 years of age
and was. inducted on 1l September 1943 st Chicego, Illinois. He had no prior .
-‘aervice. The charge sheet shows accused Montgomery is epproximately 21 years'

- of age and- was. induoted on 22 May 1943 at Phoenix, Arlzona. He had no prior
'.ﬁem“o [P S . '
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7. The. court was legally constituted and had jurlsdlctlon of the persons
and the subject matter. Except as noted sbove, no errors injuriously affect-
ing the rights of the accused were cormitted during the trial. In the opinion
of the Boerd of Review, the record of trial is legally insufficient to support
the findings of guilty of Charge I and its Specificsation, and is legally suf-
ficlent to support the findings of guilty of the remaining Charges and Speci- -
~fications as epproved by the reviewing authority and the sentences. Confine=
ment in the penitentiery is authorized by Article of War 42 for the offenses . : - :
of desertion and .robbery, the latter being an offense of & civil nature pun~ =
ishsble by penitentiary confinement for more than one year by Title 18, para—
greaph 163, of the United States Crminal Code.

» Judge Advocate

’ Judge Advocate

a—w:r %.’ W __s Judge Advocate

1
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WAR DEPARTMINT
In the Office of The Judge Advocate General
: WaShington 25, D. C.

JAGQ ~ CM 312685 o

: JUN 17 194§
UN IAT ED STAT ES ) FIRST ATR fORCE"
)
Ve ) Triel by G.C.M., convened at
: ) . Seymour Johnson Field, North
Second Lieutenent LOUIS TORZSAS ) Carolina, 11 March 1946. .Dis-
(0-787214), Air Corps, D Squedron, ) missel end totel forfeitures.
1234 Army Alr Forces Base Unit ) :
(Central Assembly Station), Sey- )
mour Johnson Field, North Carolina. )

QOPINION of the BOARD OF REVIEW
OLIVER, TREVETHAN and DAVIS, Judge Advocates

1. The Board of Review has examined the record of trial in the case of
the above-nemed officer and submits this, its oplnlon, to The Judge Advocate
General,

2. The accused was tried upon the following Charges and.Specificationé:
CHARGE I: Violation of the 94th Article of War,

" . Specification: In that Second Lieutenant Louls Torzses, Air Corps,
D Squedron, 123d Army.Air Forces Base Unit (Central Assembly Ste-
tion), did, at New York, New York, on or esbout 31 December 1945,
present for approval and peyment, & claim egainst the United
States, by presenting to Colonel C. K. McAlister, Finance Depart-
ment, New York, New York, en officer of the United States duly .-
suthorized to approve and psy such claims, & pasy and allowance
sccount voucher, in the amount of $147.95 for the full month of
December 1945, which claim was false end fraudulent in that Seo-
ond Lieutenant Louls Torzses had on 17 December 1945, at Seymour
Johnson Field, North Carolina, received & partial psyment against -
December 1945, pay and ellowances in the sum of $60.00 and was not,
therefore, entitled to the sum of $147.95 and which claim was then

" known by the seid Second Lieutenant Louis Torzsas to be false end

fraudulent.
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CHARGE IX: Violation of the 95th Artlcle of War.

Specification 1: (Findings of not guilty.) . -

Specification 2; In that Second Lieutenant Louls Torzsas, Air Corps,
D Squadron, 123d Army Air Forces Base Unit (Central Assembly Sta-
tion), did, at Seymour Johngon Field, North Carolina, on or about -
1 November 1945, with intent to defraud, wrongfully end unlawfully
make and utter to Luther R. Arbuckle, a certain check, in words
and figures as follows; to wits: ’

No. Nov. 1 1945°

Clifton Nattl Bank
Clifton, New Jersey

Pay to the order of Cash

Fifty 00/00 Dollars
00 .
$50 oo - /s Louis Torzsas

| 2nd Lt, AC 0-78721 -
B &P No. C.760 MADE IN U.S.A.

~  end by means thereof, did freudulently obtain from Luther R. Arbuckle
$50.00, he, the said Second Lieutenant Louis Torzsas, then well know-
ing that he did not have and not intending that he should have any
account with the Clifton National Bank, Clifton, New J ersey, for the
payment of said check.

Specification 3; In that Second Lieutenant Louis Torzsas, Alr Corps, .
D Squadron, 1234 Army Air Forces Base Unit (Central Assembly Sta-
tion), did, at Seymour Johnson Field, North Carolina, on or about
2 November 1945, with intent to defraud, wrongfully and unlawfully
meke and utter to Luther R. Arbuckle, a certain check, in words
end figures as follows, to wit:

No. Nov., 2 1945

Clifton Nat!l Bank
Clifton, New Jersey -

Pay to the order of __Cash .
Fifty- : ' 00/00 __Dollars
00 :

$50 oo . o /s/ Louls Torzsas

- 0-787214,
B&P No.  C.760 MADE IN U.S.Ae '
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and by means thereof, did fraudulently obtain from Luther R. Ar-
buckle $50.00, he, the said Second Lieutenant Louis Torzsas, then

- well knowing thet he did not have and not intending that he should
have eny account with the Clifton Natlonal Bank, Clifton, New
Jersey, for the psyment of said check.

_Specification 43 (Findings of not guilty.).

Accused pleaded not-guilty to all Charges end Specifications, was found guilty
of Charge I and 1ts Specification, was found not guilty of Specifications 1l and
4 of Charge 1I, guilty of Specifications 2 and 3 of Charge II except the words
®with intent to defreud®, #fraudulently®, "well kmowlng that he" and *not in-
tending that he should have® of which'words he was found not guilty, and was
found not guilty of Charge II but guilty of & violation, of the 96th Article of
War. No evidence of previous convictions wes introduced., He was sentenced to
be dismisged the service and to forfeit all psy and sllowances due or to become
due, The reviewing suthority approved the-senténce and forwarded the record of
trial for action under Article of War 48. °

3.8. Charge I and Specification. The prosecution offered in evidence a
stipulation signed by the prosecution, defense counsel and the eccused to the ad-
mission of which defense counsel objected on the grounds that it practicelly con-
stituted a confession. Notwithstanding the objection, the stipulation, whieh was
worded as follows, was admitted in evidence (R 8, Pros. Ex. 1):

nTt is hereby stipulated and agreed by and between the prosecu-
tion, the defense and the accused as follows:

"That the accused did on 31 December 1945, present for approval
and peyment to Colonel C. K. McAllister, Finance Department, New York,
New York, an officer of the United States duly authorized to approve
and pay such claims, a Pay and Allowance Voucher in the amount of
$147.95, the same being for full pey less debits for the month of
December 1945.% e ‘ B :

Prosecution's Exhibit 2 wes admitted in evidence after Second Lieutenant
George A. Finnan, Jr., Deputy Finance Officer to Captain G. E. Brenneman, Seymour
Johnson Field, had identified it as & partial payment voucher paid on 17 December
1945 to accused in the amount of $60 (R 8, 9; Pres. Ex. 2). On the face of the
voucher appeared the following stamp impressed end initlalled matter, vizs

PAudited by: M

Identified bys G
" Ppeid bys G

. Approved bys B¥.

‘The initiale following the colons on the several lines of this matter indicated
that one Galther, cashier in the Finence Office, was satisfied with accused's
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identification end paid him, and that Captain Brenneman checked the signature
on the voucher eand assured himself that it was payable. The use of thig stamp
and initlal method of notatlon wes in accordance with verbal instruetions from
Colonel Wilson, at one time Staff Finance Officer for First Air Force (R 8, 9).
. Prosecutionts Exhibit 10, a Pay and Allowance Account for. the month of December
1945, paid by Colonel C. K. McAlister, Finance Depertment, New York City, shows
that accused was pald the balance of $147.95 claimed thereon for the month of -
December, after deducting total debits of $185 and $6.70 from totsl credits - -
claimed of $339.65 (R 32, 39, Pros. Ex. 10).

On 11 J anuary 1946, 0010nel Ivan W. McElroy, Commanding Officer of Seymoup
Johnson Field, interviewed accused and the latter, after he had been warned of
his rights under Article of Wer 24, admitted that he had drawn a partial payment
in December and that he had elso drawn full pay for the month of December at .
another station (R 21). .

. " be. Cherge IXI, Specifications 2 and 3. Major Albert R. Lederer, the in-'
vestigating officer in these proceedings, interviewed accused end efter warning
him. of his rights exhibited to him photostats of two checks each of which bore
accused's name g3 maker and was drawn on the Clifton National Bank, Clifton, New
Jersey, psyeble to cash in the amount of $50, one check being dated 1 November
1945 and-the other 2 November 1945. Accused admitted-that he had written the
two checks end stated that he hed given them to a Lieutenant Arbuckle &s substi-
tutes for checks previously given to that officer by accused, the entire trans- .
action being the result Mof a gam‘bling debt or something like ‘bhat' (R 17-20,
Pros. Exs. 4, 5).

According to the deposition of Frank G. Iifxgling, Jr., auditor of the Clifton
Nationsl Bank, Clifton, New Jersey, accused had never had en account with that
bank although accused's wife, Natelle W. Torzses, had a checking accownt with it
from 9 May 1945 to 23 November 1945 when it was converted into & savings account.
Regularly each month from the time her account wes opened the bank received an

- allotment check for $185. The two.checks dated 1 and 2 November 1945, in the.

- amount of $50 each and bearing accused'!'s name as maker were received by the bank
but were not pald becauge eccused had no accoumt. An unsucceseful effort was
mede by the bank to contact Mrs. Torzsas on the day the checks were received and
thereafter that same day the ‘checks were dishonored before she hed knowledge of
the situation (R 20, Pros. Ex. 6).

During his interview with Colonel McElroy accused was asked about these
checks and he stated that he had authorized an ellotment to the bank, that he
sent in a signature card when he was going overseas, that he did not find out
that they never received it and that the account wes in his wife's name alone
until after he had drawn some checks on it (R 24). .

‘ 4. After receiving explanation of his rights accused ‘elected to give sworn
testimony in his own behalf. He admittied that he submitted & Pay a.nd Allqwa.nco
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Account to Colonel McAllister in New York City on 2 January 1946 which reflected
debits of $185 and $6.70 charged against a total credit of $339.65 and showed

" a balance of $147.95 claimed thereon for the month of December 1945 which was
paid to him., He stated that he had visited his home over the holidays, quite

_ tired from the volume of work he had performed st the Separation Center, and
that he "jt)mt completely forgot® that he had drawn a partial payment (R 27, 28,.
Def. Ex. A). ' . T ’ : '

With reapect to the two checks sccused testifled that he authorized a Class

E allotment of his psy in the amount of $185 to the Clifton national Bank com-
"mencing 1 April 1945. A day or so after authorizing the a2llotment accused wrote

" the bank informing it of his actlon and stating that the account to be credited -
with the allotment deposits was to be the joint account of accused and his wife,
Accused and his wife both signed the letter (R 30). Thereafter accused received
a letter from the First National Bank of Clifton which the court refused to re-
ceive in evidence. In reply thereto accused wrote that bank that if the monthly.
allotment was recelved by it instead of the Clifton Nationa;l Bank he wished the
account 1o be a jolnt one. He also stated in his letter that if the allotment
was not eventually received by that bank around the 10th of the month, his signa-
ture card and letter should be referred to the Clifton Natlional Bank (R 31).. -

Accused further testified that the two checks in question were given to a
Lieutenant Arbuckle during the first week of October 1945 but were postdated to .
1 and 2 November 1945 at the lieutenant's request. After giving these two, plus’
other checks, he then attended a Personal Affairs School for two weeks and upon

.his return learned from his wife that the bank had returned certain checks drawn
by accused after being unable to contact her. Aocused then redeemed various
“checks he had drawn on the Clifton National Bank aggregating $70 in amount but ..
he was unable to locate Lieutenant Arbuckle &nd redeem the two checks that had -
been given to him (R 33-35). . L ' S N

5., At the inception of the trial, defense coumsel objected to the prosecu- -
tion's introduction of a stipulation signed by defense counsel and accused i =
which it wes stated that accused had presented to an appropriate Finance Officer -
& pay voucher for the full pay due him for the month of December 1945, less cer-

tain debits. The basis of the defense's objection was that the stipulation practd-
‘cally constituted & confession and should therefors be rejeeted by the court (MCM,

. 1928, par. 126b).' Clearly, it did not constitute a confession. However, the .
objection should have been sustalned for other: reasons hereinsfter mentioned.

: A stipulation as to facts relevant in the trial of a case by gourts-mrtial»' ,
is nothing more than a consensual asgreement by the ‘prosecution, defense and ac~- -
cused that the stipulated facts may be consldered by the court as if competent.
“evidence establishing them had been introduced. It concedes the existence of
 facts and dispenses with proof thereof. However, the admissibility of the atipu-
lation depends wpom the consent of the parties (Dig. Op. JAG 1912-1940, sec. 395 .
1(28); TR 27-255, p. 613 50 Am. Jur. P, 605). Fuarthermore, acceptance of a stipu~ ¢
lation rests within the discretion of the courts-martial and no stipulation should
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be accepted by the court "where any doubt exists as to the accused!s understand-
ing of what is involved" (MCM, 1928, sec. 126b). Even after stipulations have
been accepted as of record by the court they may be withdrawn upen a showing

of proper cause therefor (MCM, 1928, sec. 126b).

From the foregoing, it is apparent that to be blndlng upon the parties.to
© & controversy a stipulation must not only be consented to by the parties involved
but the court must have accepted it of record, at least as to executory stipula-
tions, after concluding that no misunderstanding existed in the minds of the -
- parties as to the meaning and effect of the stipulation. Thus, although accused
and defense counsel had prlor to trial signed a written stipulation, they were
not bound as if by contract so that the accused was irrevocably committed to -the
facts stated therein. When offered in evidence the court should have satisfied
itself, before admitting the stipulation, not only that the parties had consented .
but that neither misunderstood what was involved (CM 158581). When defense coun-
sel objected to the admission of this stipulation 1t became patent that at the
time of trial the defense then had greater appreciation of the effect of the
stipulation than 1t had when it was entered into. Clearly, counsel's objection
was more than sufficlent to raise a doubt as to accused's understanding of the
stipulation and its implications and the court should have rejected it. In view .
‘of the foregoing, it becomes unnecessary for.us to declde whether, with respect
to an executory stipulation, an accused is always entitled to withdraw his con-
sent therefrom at any time before the stipulation hes been received in evidence
by the court or otherwlse made of record in the proceedlngs.

Striking the stipulation from the record, the remaining competent evidence -
presented by the prosecution shows that on 17 December 1945 accused was paid $60
on a partial payment voucher; that he was thereafter paid the sum of $147.95
cleimed by him on another pay voucher &8s the balance due him for the month of -
December 1945, after deducting debits of §185 and $6.70 from total credits of
$339.65; and that he admitted to Colonel McElroy that he hed dram s partial pey-
ment in December and had alsd drawn full pay for the month of December. This
evidence establishes nothing more then that accused was peaid a partial payment
of $60 in December gnd that he also was thereafter paid his full psy for Decem—
ber. There is not a scintilla of evidence that he was not émtitled to both
amounts pald him from which evidence the court might have inferred the intent to
defraud. So far as the record reveals he mey have had an accumulation of undrawn
pay which justified both vouchers. There being no proof that accused was not en-
titled to the sums pald to him there is no proof from which the intent to defraud .
could reasonably have been inferred by the court.

‘Not only does the competent evidence offered by the prosecution fail to
sustain the courtts findings of guilty of the fraudulent offense alleged in Charge
I and its Specification, but furthermore we cannot sustain such findings upon the

accusedts omn testimo b:{ He testified that after deducting debits of $185 and
$6.70 he obtained a ance of $147. 95 on a December pay voucher, having forgotten
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that he had previously drawn a partiel peyment. Such a statement might cause
one to suspect that accused was not entltled to the totel sum claimed on the
two wvouchers but accused certainly does not edmit it nor does he admit any in-
tent to defraud. Clearly, the scant testimony given by him falls far short of
establishing beyond a reasonasble doubt that he was not entitled to the two sums
paid to him. Accordingly, the findings of guilty of Charge I. and its Speci-
fication  are not sustained by the record of trlal. = . '

The prosecution!s evidence, plus accused's sworn testimony, adequately estab-
lishes that he. mede and uttered the two checks alleged in Specifications 2 and 3
of Cherge II, and that the checks were not paid by the drawee bank because he
hed no account there. The court found accused not guilty of fraudulently utter-
ing these checks but gullty only of wrongfully issuing them without meintaining
e sufficient bank account to pay them. The courtts findings of guilty of the
lesser included offense were obviously induced because of the proof that accused
had a monthly allotment of §185 to the drawee bank which was deposited to the
- account of his wife. : - , '

The essential elements of this offense are (&) that accused issued a check
when he knew or ought to have known that his bank account was insufficient to pay
it and (b) that the check was not pald by the drawee bank because of such insuf-
ficiency (CM 286543, Welch; CM 282335, McCarthy; CM 252273, Clerk, 34 BR 25).
Proof that the check was issued as a result of an honest mistake mey eonstitute
a defense but proof that it was issued carelessly affords no legal excuse, since
negligence is the essence of the offense (Welch and McCarthy cases, supra).

Even if accused's testimony be belleved, it establishes at the very best
that he was advised confusion existed as to which of two banks was receiving his -
allotment. He failed to take adequate steps, despite that situation, to determine
to which bank it was being sent and to insure that the account was established
as a joint account between him end his wife. ' Without any assurance that an ac-
count had been opened in the drawee bank and that he was entitled to draw there-
on, he was content to issue checks upon the probability that such was the fact.

In our opinion the court was entitled to find that such conduct constituted negli-
gence since had accused exercised due diligence he would have known the true
status of the bank account. The evidence warranted the eourt!s findings of gullty

- of Specifications 2 and.3 of Charge II..'

6. War Department records show that accused is 27 years of ‘age and married.
In civilian 1life he wes employed a3 a casting cleaner in a concern manufacturing
aircraft engines. He entered military service on 19 August 1942 and rose.to the
enligted grade of staff sergeant. On 30 September 1944, .after successfully com-
pleting the bombadier course of instruction at Vietorville Army Air Field, Victor-
‘ville, California, accused was commissioned a second lisutenent, Army of the
United States, and assigned to.duty with the Air Corps. He departed overseas
for foreign duty in March 1945. There-is indication in his official War Depart-
ment file that in March 1945 he uttered four checks aggregating $140 in amount

without mainteining a sufficient bank balance to pay them,
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7. The court was legally constituted and had jurisdiction of the accused
and the offenses. . Except &s noted above, no errors injuriously affecting the
substantial righta of the accused were committed during the trial. In the
opinion of the Board of Revlew the record of trial is legally insufficient to
support the findings of guilty of Charge I and its Specifieation, and legally
sufficlent to support the findings of guilty of Charge II and of Specifications
2-and 3 thereof, and to support the sentence and to warrant confirmation thersof,
Dismissal is suthorised upon conviction of a violation of Article of War 96.-.

Judge Advocate
Judge Advocate'

MWMI %1’“":4/ ." Judg; Advqcé.tg '
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- JAGQ - CM 312685 . 1st Ind
%D ‘JAGO, Washington 25, D. G. JUL 11 1346 v
TO: The Secretary of War

1. Pursuent to Executive Order No. 9556, dated 26 May 1945, there
are trensmitted herewith for your action the record of trial and the
opinion of the Board of Review in the case of Second Lieutenant Louis
Torzsas (0-787214), Air Corps. :

2. Upon trial by general édourt-martial this officer was found gullty
- of presenting a false and fraudulent claim for pay snd allowances to &

- finance officer of the United States Army on or about 31 December 1945
(Charge I, Specificatlon), in violation of Article of War 94, and guilty .
of negligently making and uttering two checks aggregating $100.in amount
without maintaining a benk account to pay them (Charge 1I, Specifications
2, 3), in violation of Article of Wer 96, He was sentenced to dismissal
and total forfeitures. The reviewing authority approved the sentence arnd.
forwarded the record of trlal for action under Article of War 48,

3. A summary of the evidence may be found in the accompanying opinion
of the Board of Review. The Board is of the opinion that the record of
trial is legally insufficient to support the findings of guilty of Charge I
and its Specification, and legally sufficient to support the findings of
guilty of Charge II and of Specifications 2 and 3 thereof and to support
the sentence and to warrant confirmstion thereof. I concur in that opinion. °

L. The evidence shows that accused issued two checks for §50 each,
dated 1 and 2 November 1945, respectively, and drawn on a bank in which ac-
cused's wife, but not accused, had a checking account. Accused had an
allotment of $185 per month to that bank which was credited to his wife's
‘account. According to accused's testimony he believed the bank account to
be in the joint names of himself and his wife, but without exercisirg due
diligence to ascertain that fact he carelessly drew these checks on that
bank.,

5. In view of the fact that no moral turpitude but only carelessness
with respect to personal financiel matters is involved in accused's of-
fenses, I recommend that the sentence be confirmed but commuted to a repri-
mand and a fine of $100 and that the sentence as thus modified be carried
into execution. : e : :
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. 6. Inclosed is a form of action designed to carry the above rec-
ommendation into effect, should such recommendation meet with your ap-
, proval, S : . -

THOMAS H. GREEN
: . : bajor General
2 Incls — The Judge Advocate General
1 - Record of Trial
2 - Form of action -

( G.C.M.0. 234, 23 July 1926), |

-

10
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In the Office of The Judze Advocate General {269)
Washingtcn 25, D. C. .

: ' o JUN 28 1946
JAGQ - CHM 312714 ' '
UNITEZD STATES ) UNITED STATES ARKY FORCES

) WESTERN PACIFIC

V. ) Trial by G.C.k., convened

) : at APO 358, 19 February 1946.
Private PHILLIF D. BROWE ) Dishonorable discharge and
(32293902), 10lst Chemical) confinement for life, Federal
Processing Company, ) Penitentiery. ‘ .
Chemical Warfare Service. )

REVIEW by the BOARD OF REVIEW
OLIVER, TREVETHAN and DAVIS, Judge Advocates

* 1. The record of trial in the case of the above named soldier has been
~exemined by the Board of Review.

2. The accused was tried upon the following Charges and Specifications:
CHARGE I: Violation of the 92nd Article of War,

Specification: In that Private Phillip D. Brown, 10lst Cheni-
cal Processing Company, did, at AFO 75, on or about 4
November 1945, with malice aforethought, willfuvlly, de-

~ liberately, feloniously, unlswfully, and with premeditation
kill one Ticman Bonifacio, a Filipino eivilian by throwing
a live armed white phosphorus grenade into a public bar in
which said Ticman Bonifacio was located.

CHARGE II: Violation of the 93rd Article of VWar. .

Speciflcatlon 1¢ In that Private Phillip D. Brown, 1l0lst Chemi-
cal Processing Company, did, at APO 75, on or about 4
November 1945, with intent to do bodily harm, commit an
assault upon Jose Gutierrez, by throwing a dangerous thing
to wit, a live armec white phosphorus grenads, into a cafe
-in which the said Jose Gutierrez was located.

-Specification 2: In that Private Phillip D. Brown, 10lst Chemi-
cal Processing Company, did, at APO 75, on or about 4
November 1945, with intent to do bodily barm, commit an
asssult upon Rafael Gaspar, by throwing a dangerous thing
to wit, a live armed white phosphorus grenade, into a cafe
in which the said Rafael Gaspar was located.
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Specification 3: In that Private Phillip D, Brown, 10lst Chemi-
cal Processing Company, did, at APO 75, on or about 4
November 1945, with intent to do bodily harm, commit an
assault upon Marcelinz Navarro, by throwing a dangerois
thing to wit, a live white phosphorous grensde, into & cafe
in which the said Marcelina Navarro was located, =

Specification 4t In that Private Phillip D. Brown, 10lst Chemi-
cal Processing Company, did, at APO 75, on or about 4 :
November 1945, with intent to do bodily hsrm, commit an
assgult upon Mercy Deyro, by throwing a dangerous thing to
wit, a live armed white phosphorous grenade, into a cafe
in which the aaid Mercy Deyro was located. :

Specification 5t In that Private Phillip D, Brown, 1018t Chemi-
cal Processing Company, did, at APO 75, on'or about 4
November 1945, with intent to do bodily harm, commit an
assault upon Juan Solema, by throwing a dangerous thing
to wit, a live armed white phosphorous grensde into a cafe
in uhich tha seld Juan Solema was located.

Accused pleaded not guilty to all charges and specifications and was found
guilty of Charge I and its Specification and all the specifications of
Charge II, No finding with respect to Charge II appears in the record.
Evidence of two ‘previous convictions for sbsence without leeve was intro-
duced, He was sentenced to dishonorable discharge, to forfeil all pay

and allowances due or to become due and to be confined at hard labor for
life. The reviewing authority approved the sentence, designated the United
States Penitentiary, McNeil Island, Washington, as the place of confinement
and forwarded the record of trial for action pureuant to Article of War 503,

3. The prosecution introduced evidence to show that on the evening of
4 November 1945, accused had been drinking in a saloon located in Bayanan,
Muntinlupa, Rizal (R. 6, 13, 18). Around 8 p.m., after leaving the saloon
where some fifty people were congregated, drinking and dencing, accused and
about three other soldiers boarded a truck located in front of “the saloon,
the accused seating himself in the cab, 4s the truck pulled away a grenade
was thrown "from the front® of the truck (R. 6, 8-10, 12, 13, 16-18),
exploded at the door of the saloon. After the explosion, a small boy,
Ticman Bonifacio, who had beén in front of the saloon was found dead, His
body bore .multiple fragmentation wounds and the tissue about the entrance of
the wounds was burned (R. 7-8,°'11, 12, 17). 4also,.as a result of the ex-
plosicn, Jose Gutierrez was injured in the arm (R. 7); Rafael Gaspar was
injured in the foot (R. 7, 12); Marcelina Navarro was injured on the right
hip or leg (R. 7,:17); Mercy Deyro was injured around the hip or waist
(R. 7, 17), and Juan Solems was injured in the back (R, 18). Some eighteen
‘ g;gple in all suffered injury as a result of the grenade explosion (R. 9, -
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Private First Class Jess W, Whitehouse, a military policeman, was
‘patrolling in a jeep at the time and, hearing the explosion, he drove to
. the scene and pursued a truck for about four blocks before he halted it
some five or six hundred yards from the saloon. Accused wgs driving the
truck when it was halted (R. 14, 15).

In a voluntary statement made by accused on 5 November 1945, he stated
that on the evening of /4 November 1945 he and several other soldiers visited
the cafe where Nercy worked. Fe administered a dose of morphine to him-
self and then commenced drinking whiskey with the others. Eventually they
left the cafe to return to their truck and as accused climbed aboard it,
Allen, one of the enlisted men, gave accused a white phosphorus grenade and
stated that he also had one which he was going to throw. Accused's state-
ment continues as follows (Pros. Ex. 4):

"% % * Then I got in the front of the truck and started off
. and I threw the grenade and also Allen must have thrown it. Thers
. was two pops and I heard them and then I heard two blast onme right -
- behind the other, * * % -~

After proceeding along the road a- ways the truck was overtaken and halted by
milditary police riding in a Jeep. Accused further stated that he used mor-
phine and had a hypodermic needle with him but that he did not take morphine
shots :very often® and he guessed Ythat must be the reason why I done what

I done

A white phosphorus grenade is a hand munition with a bursting radius
of about fifteen yards. It 1s used as an anti-personnel weapon. Its phos-
phorus content bursts and ignites spontaneously upon contact with air and
will cause flesh burns, The thin metal casing of the grenade shatters on
detonation (R. 21).

4. After his rights had been explained accused elected to give sworn
testimony and he testified as follows. In civilian life he was a musiclan
and he had become addicted to morphine and maribusna which he continuved to
use after he entered the Army., He had been in the Chemical Warfare Service
~ for about two months prior to occurrence of the incident hers under con-
sideration and in that period of time he had seen white phosphorus grensdes
explode and had even exploded some himself., He did not believe they were
“very dangerous” (R. 23)., He had five such grensdes in his possession at -
his camp. While at the cafe he administered a dose of 4 cubic centimeters
of morphine to himself and drark liquor. ‘then he left the cafe, he jumped
on the truck, sat in the driver's seat, was handed a grenade by Allen and
®just threw it" to his left end toward the saloon (R. 24-26), At the time
he experienced no other feeling than sleeplness. He recognized the type of
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grenade Allen handed him and ha pulled the pin before he threw it (R. 26
27). After the explosion accused drove the truck from the scene (R. 25).

Ceptain William Greer, Medical Corps, testified that morphine addic-
tion léssens the "senses of reason, will-power, and judgment™ and often
causes the addict to "consider himself in another world" (R. 29). One tell-
‘tale mark of the morphine addict is the multiple pin-point scars on the
skin where the drug has been injected (R 30).. Upon examination of accused
- the witness stated he could see no multiple signa of needle scars, although
he did observe a lesion on his right forearm which was typical of syphilis
-and might be a place where he had reéceived needle injections (R. 31).

5. lurder is the unlauful killing of a humsn being with malice afore-
thought. Malice aforethought exists if the person killing had the intent to.
kill or has knowledge that his act which causes death will probably cause
death or grievous bodily harm to "any person, whether such person is the
person actually killed or mot, although such knowledge is accompanied by in-
difference whether death or grievous bodily harm is caused or not or by a
wigh that it may not be caused™ (MCM, 1928, 148g). It is not necessary that
the accused entertain the specific intent to kill a particular person. It = .
has been determined that the requisite malice is established as a matter of
‘law if the proof shows that an accused recklessly and wantonly fired a
loaded weapon in a crowded room or toward a group of people or in a barracks
where other individuals were present (CM 293962, Gutierrey, and cases cited’
_therein). Within the experience of mankind it is so extremely probable
that such conduct will cause death or serious bodily harm to some person in

_ the immediate vicinity that the law imputea to the actor the requiaite ,
“fvmalice aforethought. , , .

Turning to the facts before us, tha ‘conviction must be austained if the
proof establishes that accused knowingly launched in the direction of others
- a deadly force well calculated to cause death or serious bodily harm and 4
that, as a result, soms person within the zone of danger was killed., We are
‘convinced that the proof here establishes those facts. MAccused knowingly and
_ willfully drew the pin from a white phosphorus grenade and hurled it at or
" toward a group of people with the result that several were injured and ons
~ little boy was killed. Accused knew the type of grenade he threw and, indeed,
had previously exploded them., Although he claims that he did not know they
were “very dangerous® the court was entitled to disbelieve that testimony..
Obviously, from having previously discharged such munitions he knew of their
bursting and scattering effect. Since they were anti-personnel munitions of .
war and he was a soldier who had previously detonated such munitions, it
could only follow that he must bave realized they were deadly instruments,

Accused aésdffdd_thdiltwo gréﬁdde; were thfown; one by him and one by ‘
another enlisted man, Allen, Even were that true, it is quite apparent that
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Allen and accused acted in concert in hurling the grenades and, accord-
.ingly, accused would be responsible if either one or both grenades ceused
the alleged injury and death., However, none of the witnesses testified
that more than-ene grenade was thrown or more than one explosion occurred.
Accordingly, upon such evidence the court was warresnted in concluding
that accused alone launched the deadly 1nstrument.

Accused also tes+ified that he had taken a morphine injection during
the course of this evening in addition to the liquor he had consumed.
However, there is no convineing evidence that accused's condition was such
that he did not know what he was doing when he hurled the grenade, His
own testimony reveals that when he threw the grenade the only reaction he
was then experiencing fromhis-indulgences was that he felt sleepy; he
remembered stepping aboard the truck and hurling the grenade at the saloon

door, His own testimony establisﬁiilfff,TfBﬁﬁl/responsio*lity for his
actions, =

In our opinion, the proof establishes beyond & reasonable doubt that
accused wantonly and recklessly hurled e deadly munition at or toward a :
group of people with disastrous effect. Such conduct clearly establishes the
requisite malice aforethought and, accordingly, accused was properly con=-
victed of the murder of Ticman Bonifacio,

Accused is also charged with five assaults with intent to do bodily
harm with a dangerous weapon, committed upon five individuals who were each
injured as a result of the grenade explosion. The essential elements of
this offense are that (a) the accused assaulted a certain person with & par-
ticular weapon or instrument and (b) such weapon or instrument was used in-
a manner likely to produce death or great bodily herm. The proof conclu-
sively establishes accused's commission of an assault by exploding a white
phosphorus hand grenade among a group of people which included the "ones al-
leged in the five Specifications to have been injured thereby. Thet such
instrument was well calculated to cause death or great boedily harm is only
too apparent from the nature of the instrument itself as well as from the
injuries it actuzlly occasioned. Clearly, the evidence sustains the find-
ings of guilty of Specifications 1 to 5, inclusive, of Charge II.

_ 6. Tihen opportunity was presented to the defense to exercise accuced's
rights to challenge members of the court, the defense counsel stated (R. 3):

"The accused wishes to challenge Lieutenant Colonel Buckley
peremptorily, and Lieutenant Linxwiler and Lieutenant licore for
cause, in that . . .*

The President instructed defense counselbto handle the challenges one at
a time, whereupon Lieutensnt Colonel Charles C. Buckley was challenged
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torily, wes excused and withdrew (R. 3). The defense then chal-
522;2% Lieu{énant Linxwiler for cause, "in that he is a member of the
Chemical Warfare Service. This trial will center ebout certain faets that
are concerned with Chemical Warfere, which I believe would cause him to:
be prejudiced." There followed an exchange of remarks by the trial judge
advocate and defense counsel, after which the law member made the follow-
ing ruling, without any questioning of the chsllenged member and without
any reference of the matter to the coury (R. 3)s R

; uSubject to objection by any member of the court present,
-4t is the .ruling of the court that the challenge be not sus-
tained., ILieutepant Linxwiler will continue as a member of the
court.” : ‘ o

Defense counsel then stated "The.defense has no further challenges¥, and,
" in response to the trial judge advocate's question whether the accused
objected ®to trial by any member of the court remaining present", defense
counsel anawered "He does not® (R. 4)s ,
The function of determining the existence or nonexistence of alleged
-+ grounds of challenge, and the relevency and validity of challenges for
cause, is within the sole province of the sourt and is not within the
competence of the lew member alone. The action of the law member was
" error (pars, 51 and 58, MOM, 1928; CM 216397, Pleming, 11 BR 139; CH 243215,
. Owen, 27 BR 305; CM 267760, Lawrence, 44 BR 113). However, the error did
' pot injuriously affect the substantial rights of the accused, because (1)
no valid grounds for challenge for casuse were shown,  (2) the statement of
the defense counsel that the defense had no further challenges for cause
and that the accused did not object to being tried by the court as then con-
stituted was a waiver of whatever right the sccused had to further chal-
lenge, subject, of course, to the fact that a subsequent showing of bias
or other valid cause would afford ground for further challenge (CM 196619,
Goyette, et al., 3 BR 27; CK 199465, Lichtenberger, 4 BR 8l), and (3) the
commission of the offense with which the accused was charged was clearly
proved not only by the evidence of the prosecution but also by the accused
himself when he testified under oath that he threw the grenade which caused
the death and injuries (CM 243215, Owen, supra). T

The record does not indicate any finding with respect to Cherge II,
although 1t shows findings of guilty with respect to all the Specifica-

- tions thereof. A finding of guilty of a Specification appropriate to its
Charge recuires.a finding of guilty of the Charge (par. 78b, MCM, 1928,
p. 64) and as these Specifications were appropriate to the Charge, the

_only finding possible for the court to make with respect to Charge II was

%,
"4
A
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" "guilty", Furthermore, the designation of the wrong article of war or

the fallure to designate any article is immaterial provided the Specifi-

cation alleges an offense of which courts-martial have jurisdiction (par.
28, MCM, 1928, p. 18). In our opinion the failure of the record to indi-
cate a finding with respect to Charge II does not prejudice the rights of
the accused (CM 241956, Blount, 26 BR 371).

7. According to the charge sheet accused is 24 years of age and was
inducted into the military service on 11 May 1942.

8. The court was legally constituted and had jurisdiction of the
person and the offenses. - No errors injuriously affecting the substantial .
rights of the accused were committed during the trial. In the opinion of
the Board of Review the record of trial is legally sufficient to support
the findings of guilty and the sentence. Death or imprisonment for life,
as a8 court-martial mey direct, is mandatory upon vonviction of & violation
of Article of War 92. Confinement in a penitentisry is authorized by Ar-
ticle of War 42 for the offense of murder, recognized as an offense of a’
c¢ivil nature and so punishable by penitentiary confinement under Section
275, Criminal Code of the United States (18 U.S.C. 454). '

»Judge Advocate

nilba sJudge Advocate

2 2, 5 S
Y‘”m W M v- ﬂ,}ﬁdge Advdcg'ba
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WAR DEPARTWMENT
Army Servics Forces
« In tha Office of The Judge Advocats Gensral .
Washington, D.C.

SPJGN=-CM 312752 '

_ SECOND SERVICE COMMAND
UNITED STATES ARIY SERVICE FORCES
Trial by G.C.M., convened at
Fort Jay, New York, 15 March
1946. Dishonorable discharge
(suspended) and confinemsnt for
five (5) years. Disciplinary
Barracks.

Ve

Private MARK COILE, JR.
- (36468557), Attached Un-
assigned to MP & FG De-
tachment, 1201st SCU, Fort
Jay, New York.

OPINION of the BOARD OF REVIEW
BAUGHN, O'CONNOR and O'HARA, Judge Advocates

1. The record of trial in the case of the soldier named above having
been examined in the Office of The Judge Advocate General and there found
legally insufficient to support the findings and sentence has now been
examined by the Board of Haview and the Board submits this, its opinion,
to The Judge Advocate General.

2. The accused was tried upon the following Charge and Specifica=

CHARGE: Violation of the 58th Artj,icle of War.

Spacification: In that Private Mark Cole Jr., attached un-
assigned to MP&PG Detachment, 120lst SCU, Fort Jay, N.Y.,
then a member of Co "H", lst Trng. Rgmt., Fort Devens,
Mass., did, at Fort Devens, Mass., on or about 14 August
1944, desert the Service of the United States, and did
remain absent in desertion until he was apprehended at
New York, N.Y., on or about 8 January 1946.

He pleaded not guilty to, and was found guilty of, the Charge and Specifi-
cation. He was sentenced to be dishonorably discharged the service, to’
forfait all pay and allowances due or to become due, and to bes confinsd
at hard labor, at such place as the reviewing authority might direct,
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for ten years. The reviewing authority approved only so much of the
finding of guilty of the Specification as involved a finding that the
accused did, at the time -and place alleged, desert the service of the
United States and remain absent in desertion until apprehended at New
York City, New York, on 6 January 1946. He approved the sentence but
_ reduced the period of confinement to five years, suspended the dis-
honorable discharge imposed until the soldier's release from confine-
ment, and designated the Eastern Branch, United States Disciplinary
Barracks, Greenhaven, New York, as the place of confinement. The
proceedings were published in General Court-Martial Orders No. 119,
Headquarters Second Service Command, Governors Island, New York, 3
April 1946.

"~ 3. The accused was tried on 15 March 1946 by a court appointed -

by paragraph 21, Special Orders No. 43, 20 February 1946, Headquarters
Second Service Command, hereinafter referred to as the original order.
Iieutenant Colonel Ralph A. Visco was designated as a mémber of the
court by that order. By paragraph 21; Special Orders No. 58, 1l March
1946, same headquarters, hereinafter referred to as the amending order,
- Captain Charles L. Palmer was detailed "as member of General Court-
Martial Aptd to meet at Ft. Jay, NY by Par 30 SO 8 this Hq 10 Jan 46
vice LT. COL. RALPH A. VISCO 02058361 ORD DEPT reld." The original
order contained the conventional statement that any unarraigned cases
referred to the Trial Judge Advocate of the General Couri-iMartial ap-
pointed by paragraph 30, Special Orders No. 8 would be brought to trial
before the court appointed by the original order. Captain Palmer sat
on the court which tried accused amd participated in all the pro-
ceadings at accused!s trial and the record does not list lieutenant
Colonsl Visco as either present or absent. By paragraph 14, Special
Orders No. 80, 5 April 1946, same headquarters, hereinafter referred
to as the correcting order, the amending order was corrected so as

to constitute Captain Palmer a member of the court appointed by the
‘original order = the court that tried accused - vice Lieutenant Colonel
Visco, relieved. ‘ o

- It is clear that Captain Palmer sat as a member of the court
which tried accused although, at the time, there were no competent
orders in existence constituting him a member of that court. Unless,
then, retroactive effect can be given to the correcting order it fol-
lows that the court was without jurisdiction to try and sentence ac-
cused. CM 302975, Macklin; Ci{ 265840, Brown, 43 BR 973 CM 239497,
Goggan, 49 BR 289; CM 131672, par. 365(1) Dig. Ops. JAG, 1912-40.

It is noted at the outset that the amending order is not
meaningless. It did appoint Captain Palmer to a court and there was
such & court in existence and it is not until 5 April 1946, the date
of the issuance of the correcting order, that there is any suggestion
that there was a mistake made in the designation of the court on which
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| hé was to sit. However that may be, the situation is analogous to
_ E,hat existing in CM 238607, iashburn, 24 BR 307, where the Board said
p. 308),

Rfhere the proceedings are invalid for the reasonsg
stated above, ﬁfﬁ.cer not detailed sat as membe£7
thay cannot be validated retroactively by orders
issued in amendment of the order or orders detailing
the court. Such orders are, regardless of their
form, effective only from the date of promulgation.®

To paraphrase the language used in CM 218157, Beadle, 11 ER 381, the

correcting order failed entirely to give Captain Palmer the status

nunc pro tunc of a detailed member of the court appointed by the

original order so that he was authorized to sit as a member of that

_ court in the trial of this case on 15 March 1946. It follows that
the court was without Jurisdiction to try and sentence accused and

the proceedings were vold ab initio. Mashburn, supra; Beadle Beadle, supra.

: 4. For the reasons stated the Board of Review is of the opim.on
that the record of trial is legally insufficient to support the findings:
and sentencee.

Judge Advocate.

' ﬁ&-fv M‘W , Judge Advocate.
_\aéwl_i—\. AL, Judge Advocate.
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SPIGN-CE 312752 - st Ind
Hq ASF, JAQO,. Waahington, D. C. . v
.T0: The Secretary of VWar , MAT 21 1946

1. Herewith transmitted for your action under Article of War 50%,
as amended by the act of 20 August 1937 (50 Stat. 724; 10 U.S.C. 1522
and the act of 1 August 1942 (56 Stat. 732), is the record of trial in °
the cass of Private Mark Cole, Jr. (36468557), Attached Unassigned to AP
& PG Detachment, 1201st SCU, Fort Jay, New York,

2. I concur in the opinion of the Boa.rd of Review t.hat the record
of trial is legally insufficient to support the findings of guilty and
the sentence, and recommend that the findings of guilty and the sentence

_ be vacated and that all rights, privileges and property of which the ac-
cused has been deprived by virtue of t.he findings amd sentenco 80 vacated
be restored. .

. 3. Inclosed is a form of action designed to carry into effect these
'recommerxiations, should such action meet with your approval.

y -

2 Incls : L : _ THOMAS H. CREEN

1 - Record of trial C Major Gensral

2 - Form of action E The Judge Advocate Gensral

( G.C.M20, 183, 14 June 1946),
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UNITED STATES 1909 SERVICE COLMAND UNIT
Trial by G.C.M., convened at
Los Angeles, California, 28
Merch 1946. Dismissal and
confinement for two (2) years.
Diseiplinary Barracks.

Ve

First Lieutenant HARRY J.
- DIETERICH (0-1845554), AUS,
attached unassigned 1909
Service Command Unit, Southern
. District, Los Angeles,
California.

L N W Sl W L 2

OPINION of the BOARD OF REVIEW
WURFEL, CLIVER and DAVIS, Judge Advocates.

i. The Board of Review has examined the record of trial in ths éasé
of the officer named above and submits this, its opinion, to The Judge
Advocate General. :

. 2. The accused was tried upon the following Charges and Specifica~
tionsg - , o :
CHARGE I: Violation of the 93rd Article of War.

Specification: In that 1lst Lieutenant Harry J. Dieterich, AUS,
attached unassigned 1909 Service Command Unit, Southern
District, Los Angeles, California, (formerly 1961 Service
Command Unit, Mitchell Convalescent Hospital, Camp Lockett,
California), while on duty as Post Exchange Officer, did, at
Camp Lockett, California, on or about 8 February 1946
feloniously embezzle by fraudulently converting to his own
use nine hundred sixty dollars and seventy-five cents
($960.75), lawful money of the United States, the property
of the Post Exchange, Mitchell Convalescent Hospital, Camp

- Lockett, California, entrusted to him by the said Post Ex-.
change, Mitchell Convalescent Hospital, Camp Lockett,
California.

CHARGE II:. Violation of the 95th Article of War.
Specification 1: In that lst Lieutenant Harry J. Dieterich, AUS,.
attached unassigned 1309 Service Command Unit, Southern
- District, Los Angeles, California, (formerly 1961 Service .
.. Command Unit, Mitchell Convalescent Hospital, Camp Lockett,
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California), while on duty as Post Exchenge Officer,

did, et Camp Lockett, California, on or about 8 February-
1946 feloniously embezzle by fraudulently converting to
his own use nine hundred sixty dollars and seventy-five
($960.75), lawful money of the United States, the property
of the Post Exchange, Mitchell Convalescent Hospital,

Camp Lockett, California, entrusted to him by the said
Post Exchange, Mitchell Convalescent Hospital, Camp
Lockett, California.

Specification 2: (Finding of not guilty).
CHARGE III: Violation of the 96th Article of War.

Specificationt In that lst Lieutenant Harry J. Dieterich, AUS,
attached unassigned 1909 Service Command Unit, Southern
District, Los Angeles, California, (formerly 1961 Service
Command Unit, Mitchell Convalescent Hospital, Camp Lockett,
California), while on duty as Post Exchange Officer, did,
at San Diego, California, on or about 8 February 1946,
wrongfully and without proper asuthority, sell to Norbom
Sales Company five hundred forty-nine (549) B.V.D. swim
sults of the value of about nine hundred sixty dollars and
seventy-five cents ($960.75), proverty of the Post Exchange,
Mitchell Convalescent Hospital, Camp Lockett, California.

Accused pleaded not guilty to all charges and speecifications and was

found not guilty of Specification 2 of Charge II and guilty of all other
charges and specifications., No evidence of previous convictions was intro-
duced. He was sentenced to be dismissed the service, to forfeit all pay
and allowances due or to become due and to be confined at hard labor at
such place as the reviewing authority may direct, for five (5) years. .
reviewing authority epproved the sentence but remitted three (3§ years of
the confinement, designated the Pacific Coast Branch, United States Disci-
plinary Barracks, Camp McQuaide, California, or elsewhere as the Secretary
of Var may direct, as the place of confinement, and forwarded the record
of trial for action pursuvant to Article of War 48.

3. Evidencé for the prosecution. As the accused was found not
guilty of Specificatlon 2, Charge 1II, the evidence introduced to support
this specification will not be discussed.

It was stipulated that on or about 8 February 1946 the accused was -
on duty as Post Exchange Officer, Mitchell Convalescent Hospital, Camp
Lockett, California (R 15). & large quantity of swim suits were in the
post exchange warehouse, which were purchased at a time when it appeared



that there was to be a : -imming pool at the camp. It later developed
there was to be no swimming pool and the swim suits constituted over-
stocked items (R. 31, 41). A discussion was had between accused and a
civilien employee of the post exchange as to the disposal of these suits.
The employee had made arrangements with Norbom Sales Company whereby the
latter would purchase 549 of these suits at $1.75 each. The accused ex-
pressed doubts as to the regularity of the sale, as Norbom Sales Company
was not the original vendor of the suits, but stated that if the sale .
could be put through on a cash basis, the employee could go ashead with it.
(R. 17, 18). A plan was then worked out whereby the swim suits, which
were in the warehouse, were requisitioned by accused's Exchange (R. 25;
Ex. 2), but were not delivered to it (R. 58), but instead were sent by
_truck to Norbom Sales Company who were to pay for them in cash (R. 21).
Accused stated that he was. going to San Diego and would collect the money
(R. 23). It was stipulated that if two named witnesses were present they
would testify that accused appeared at the Norbou Sales Company on 8 Febru-
ary 1946, was paid §$960,75 in cash and delivered a receipt for that amount
_to Norbom Sales Company (R. 13, 14). About 11 February 1946 accused stated
to another employee: 'Well, lac, we've finally got rid of the bathing
suits . . » Tomorrow morning or the following morning I will give you the
money gnd you ring it up in the cash register just like a reguler sale®
R. 58). However, accused never gave the witness the money (R. 59). A4n
audit of the Post Exchange made during the latter part of February 1946
disclosed neither the swim suits nor an equivalent amount of money (R. &0).
The auditor talked to the accused about shortages, mentioned the item of
$960,75 and accused stated "As far as the swimming suits, I got that money
and it was hot on my hands. I didn't know how to get it in the PX books
and it just left" (R, 84, 85). -

An employee of the Post Exchange testified that the B.V.D. Corporation
was the original vendor of the bathing suits in question; that the actual
cost per suit was $1.74 and a fraction, and the landing cost, including
freight, was $1.79263 (R. 45, 46). The $960.75 was never deposited in the
Exchange accounts nor was it run through the cash registers (R. 47). TWhile
accused was confined to his quarters on 13 biarch 1946 he told the witness
that he still had $300 left from his desl and gave it to the witness to |
deposit. The remaining $660.75 was never received (R. 48).

In a hearing before a board of officers on 13 hiarch 1946 the accused
admitted that he had retained $960.75 received from Norbom Sales Company
for the sale of the swimming suits (R. 106). After his rights had been duly
explained, accused voluntarily answered questions of the investigating
officer, the questions and answers were taken down verbatim and were re-
ceived in evidence as Prosecution's Exhibit 4 (R. 113). In this statement
accused admitted (5 March 1946) that he had not deposited the $960.75, that
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$300 was still in his possession and that he was short $660.75. He
further stated that the sale to Norbom Sales Company had his approval.,
He presumed that he just passed the $660.75 away, probably in consumption
and slot machines (R. 114, 115, 117, 118).

It appears from certificates inserted in the record between pages
12/ and 125 that a quantity of the reporter's notes were found on the
floor by the person cleening up the courtroom, were thrown into the waste-
basket and subsequently burned. A statement appearing in the record at
page 128, signed by the accused, defense counsel, the trial judge advo-
cate and all the members of the court states that pages 125 to 127, in-
clusive, are a true and complete summery of the testimony and proceedings
covering the portlon of the proceedings for which the stenographic notes
were destroyed.

4. Evidence for the defense. Two officers testified as to accused's -
good reputation for truth, veracity and honesty, that he worked long hours
and was very conscientious about his work (R. 125).

After his rights as a witness were explained, accused elected to be
sworn as a witness and testified in his own behalf, He stated that he was
opposed to the sale to Norbom Sales Company and suggested that if the sale
be made that it be for cash. He knew it was contrary to regulations to
sell Post Exchange property to civilian firms other than the original _
vendors., He puzzled and worried about the sale; did some drinking, mean-
while retaining the money in his possession. About a week or ten days
efter receiving the money he realized that he didn't have the entire amount.
Be did not know what happened to it; it had been commingled with his
personal funds and he did not know how much he had put into slot machines
(R. 125). -On cross-examination he admitted that the proceeds of the sale
did not go through the cash register and were not deposited, except the

$300 deposited after he had been confined. In discussing the matter he had
insisted that the sale was contrary to Army Reguletions except where
service command approval was obteined. No such approval was obtained for
this sele (R. 132, 134, 135). '

- Defense Exhibit A ls a leiter of commendation from the accused's
commanding officer (R. 126); Defense Exhibits B, C and D are letters from
fellow officers as to his good character (R. 140) :

. 5., The ¥anual for Courts-Martial, 1928, provides that "The record
must show all the essential jurisdictional facts, and will set forth a
complete history of the proceedings had in open court in a case , . . For
details . . . see App. 6." (par. 85b, p. 71). Appendix 6, setting forth
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the form for record of triasl by general courts-martialr7indicates that
the questions asked of witnesses and thelr responses should be set forth
verbatim, and it is customary to do so. The acceptance of a summary
instead of a verbatim transcript of testimony should be done only under
unusual circumstances. fie think such circumstances are present in this
trial. Since the summarization was approved by the accused, his counsel
and every member of the court, no, substantial rights of the accused will
be prejudiced by considering. the summery on pages 125 to 127 of the
record as part thereof,
No deteiled discussion of the evidence or of the law is necessary
in this case., The evidence in its most favorable aspect to the accused
shows that he approved a cash sale of bathing suits to an unauthorized pur-
chager, collected the proceeds, and then apparently became apprehensive
ebout the sale and neglected to turn in the proceeds until he had dissi-
-pated the larger part thereof for his personal use. The sale was in fact
unauthorized (par. 15, AR 210-65, 12 June 1945), was made by the Post Ex-
change with the approval of the accused, and the proceeds were pasid to him
personally in his capacity as Post Exchange Officer. Consequently accused's
‘conversion of these funds constituted embezzlement. Paragraph 20g, AR '
210-65, 12 June 1945, defines the duties and responsibilities of exchange
officers as follows: "The exchange officer is in executive control of the
exchange,. He.is responsible for its management and accounting, the per-
formance of duty and discipline of assistants and employeas and is the
custodian of its property and funds®™. 2And paragraph 20¢ (7) of the same .
regulation further provides that ®Funds of exchanges are entrusted to offi-
cers of the-Army in their officlal capacity, and their misapplication is
punishable under the Articles of War®,

- 6. War Department records disclose that .this officer is 39 years of
age and is msrried, although he has been separated from his wife since
1938 by mutual agreemsnt, . Prior to entering military service he performed
administrative duties with DePaul University, Chicago, Illinois. - He was
inducted into militery service 20 Juns 1942 and served as an enlisted man
until he was commissioned a second lieutenant on 31 March 1943 upon comple-~
tion of Officer Candidate School. . He was appointed a first lieutenant 11
dugust 1944. Most of his military career since he became an officer has
been with the Army Exchange Service. The ratings given him as well as the
letters of recommendation attached to the record indicate excellent character
prior to this offenso. B . .

7. The court was legally constituted and had jurisdiction of the
person and the offenses. No errors injuriously affecting the substantial
rights of the accused were committed during the trial. The Board of Review
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is of the opinion that the record of trial is legally sufficieat to

. support the findings and sentence and to warrant confirmation of the
sentence, Dismissel is authorized upon conviction of a violation of
either Article of Tar 93 or 96 and is mandatory upon conviction of a
violation of Article of War 95. : ;

Gpsare VI or .

s Judge Advocate

% W , Judge Advocate
8
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J4GQ - Ol 312754 . "~ 1lst Ind
WD JAGO, Washington 25, D, C. AUG 1 1946

TO: The Secretary of Wer

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there
are transmitted herewith for your action the record of trial and the
opinion of the Board of Review in the case of First Lieutenant Herry J.
Dieterich (0-1845554), AUS, attached umassigned 1909 Service Command
Unit, Southern District, Los Angeles, California.

2. Upon trial by general court-martial this officer was found
guilty of embezzling $960.75, property of a Post Exchange, while he was
the Post Exchange Officer, in violation of Artieles of War 93 and 95,
and of wrongfully selling 549 swim suits of the value of $960.75,
property of the Post Exchange, to Norbom Sales Company. He was sentenced
to dismissal, total forfeitures and confinement at hard labor for five
years. The reviewing authority approved the sentence, reduced the period
of confinement to two years, designated a disciplinary barracks as the
place of confinement and forwarded the record of triel for action pur-
suant to Article of War 48,

3. A summary of the evidence may be found in the accompanying
opinion of the Board of Review. The Board is of the opinion that the
record of trial is legally sufficient to support the findings of guilty
and the sentence as modified by the reviewing authority, and to warrent
confirmation thereof. I concur in that opinion,

4+ The evidence shows that a post exchange at Camp Lockett,
California, of which accused was officer in charge, had on hand a large
overstock of swim suits. One of the eivilian empleyees conducted nego-
tiations with the Norbom Sales Company and the latter agreed to buy the
suits at $1.75 each. Accused was then consultef and expressed doubts
.as to the regularity of the sale since the purchaser was not authorized
to buy under Army Regulations. He stated, however, that if the sale
could be made on a cash basis the employee was to go ahesd with it. 1In
order to conceal the unauthorized nature of the transaction the post ex-
change requisitioned the suits from the warehouse where they were stored,
but, instead of delivering them to the post exchange, delivered them di-
rectly to the Norbom Sales Company. Accused called at the company office
in San Diego, California, and was given the purchase price of £960.75 in
cash, He did not turm in the proceeds. He commingled them with his
personal funds and spent a portion "in consumption and slot machines®,
An audit was held of the post exchange and the shortage was uncovered.
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The accused appeared before a board of officers and substantially ad-
mitted his guilt, as he did to the investigating officer. While he was
in arrest in quarters he gave an employee $300 to deposit, statinmg
that was what he had left. He testified that he was puzzled and-wor-
ried about the sale and did some drinking while the money 'as in his
possession.

5. Accused's prior commissioned service and his;reputation for
honesty and hard work among his fellow officers, was excellent., - He is
39 years of age. ' In view of his record and prior good service the
court unanimously recommended to the reviewing authority that the emtire
period of confinement be remitted.

6. I recommend that the aentence as lodified by the reviewilg an-'
thoerity be confirmed and carried inte execution.

T Inclosed is & form of action designed to ctrry.thia Trecom-
mendation into effect should it meet with your approval.

2 Incls - - - ®HOMAS H. GREEN

1 - Record of Trial Major Gemeral - '
2 - Form of action : The Judge Advocate General

( GOCCM.O‘ 253, 8 Aug 1946).

-~
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WAR DEPARTMERT
In the Office of The Judge Advocate General
Washington 25, D. C. v )

| JAGQ - CM 312773 .
JUN 1 8 1946

UNITED STATES 5TH INFANTRY DIVISION

Ve Triel by G.C.M., convened at
‘ Camp Campbell, Kentucky, 19 -

Captain ALBFRT EDWARD JOHNSTON, March 1946. Dismissael.

JR. (0-1289093), Anti-'rank Com—

pany, 10th Infaniry.

Nt Nt st Nt “ant? st sV

OPINION of the BOARD OF REVIEW
OLIVER, TREVETHAN and DAVIS, Judge Advocates

, 1. The Board of Review has examined the record of trial in the case of
the above-named officer end submits this, its op:uuon, to The Judge Advocate
Genera.]:. _

R+ The aééused was tried upon the following Chaerges and Speqificationé: .
CHABGE I: Violation of the 95th Artlcle of War. .

Specification 1: In that Captein Albert E. Johnston, .Tr., 10th In-
fantry, was at Cemp Campbell, Kentucky, on or about 20 February
1946, drunk and disorderly while in uniform.

* Specification 2: In that Captain Albert E. Johnston, Jr., 10th In-
fantry, did, at Camp Campbell, Kentucky, on or about 20 February
1946, wrongfully strike Privete First Class Edward H. Worley about
the head and face with his fists.

Charge IIs Vioialtion of the 96th Article of War.

Specification 1: In that Captain Albert E. Johnston, Jr., 10th In-
fantry, did, at Camp Campbell, Kentucky, on or about 20 Februery -
1946, wrongfully strike First Lieutenent Harold D. MacGregor in :
the face with his fists.

Specification 23 In that Captain Albert E. Jobnston, Jr., 10th In-
fantry, did, at Csmp Campbell, Kentucky, on or about 20 Februery
1946, wrongfully strike Captein Charles R. Fleming in the face

- with his fists.



(290)

Accused pleaded guilty to all Specifications, not guilty to Charge I but guilty
of a violetion of Article of War 96, and guilty to Charge II. He was found
guilty of all Charges and Specifications. No evidence of previous convictions
wes introduced. He was sentenced to be dismissed the service. The reviewing
authority approved the sentence and forwarded the record of triesl for action-
under Artiecle of War 48. '

3. The testimony of the numerous witnesses introduced by the procgecution
abundantly establishes that around 10 or 10:30 p.m. on the evening of 20 Februery
1946, the eccused, in uniform, was standing at the bar of the 10th Infantry Of-
ficers' Club, Camp Campbell, Kentucky. Other officers were elso present and en-
Jjoying the facilities of the club. Second Lieutenant Dan W. Davis, who was on
duty as Officer of the Gusrd that night and had just completed a check of the
. guerd, entered the club accompanied by the driver of his jeep, Private First
Class Edwerd H. Worley, who he invited there to have & drink of coca cola (R
- 9-12, 17, 22, 29). Turning to Private Worley accused inquired if he were &
First Sergeant to which the former veplied that he was a Private First Class.

He then asked Worley where his chevrons were end told Lieutenant Davis to see
thet they were sewed on Worley's uniform. Accused then made some remark about
beating Worley out of the door of the club whereupon Worley turned end proceeded
to leave the club. Accused started after him, drew back his erm knocking Lieu-
tenant Davist glasses to the floor, and without any provocation struck Worley
& blow behind the ear. Lieutenant Davis stepped between the two and Worley
promptly left the club (R 9, 13, 15, 18-21, 41-43). Accused had been drinking
whiskey that night end in the opinion of the bertender, Private First Class
John L. Taylor, he had consumed too much and was drunk (R 44, 45). Lieutenant
Davis observed that accused was not steady and he did not seem to be in full
possession of his physical and mental faculties (R 27, 29).

After this incident Lieutenent Davis approached First Lieutenant Harold E.
MacGregor, the club officer, who was playing cards et a neerby table with several
"other officers (R 9, 34). Lieutenant MacGregor thereafter stepped to accused
and urged him to return to his quarters. but eccused refused to do so, couching
his refusal in vile language, and promptly struck Lieutenant MacGregor with his
fist. The latter then announced to all the guests that the club would be closed .
for the night and thereafter accused struck the lieutenant twice more. These
blows lended variously on the lieutenant's nose, lip and shoulder breeking the
skin (R 9, 13, 30, 35, 36, 43, 47, 53, 56, 79). Captain Charles R. Fleming and
First Lieutenant Lyle A. Parker then spproached accused and without using force
.or provoking langusge tried to prevail upon him to leave the club. Accused swung
his fist at Lleutenant Parker who parried the blow, and then he struck Captain
. Fleming in the face almost knocking him to the floor. Csaptain Fleming and Lieu-
tenant Parker then promptly left the club, it being & few minutes before 11 p.m.,
and went to the latrine in their Bachelor Qfficers'! Quarters (R 9, 13, 14, 31-33,
43, 44). Lieutenant MacGregor believed that accused was unable to conduct himself
properly because of the liguor he had consumed (R 38). Ceaptain Fleming was of
the opinion that he was drunk (R 33, 8l). First Lieutenant Norman R. Bullard
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who hed observed the foregoing events was of the opinion that accused was under
the influence of liquor because, slthough he did not stagger, his eyes were

_?ligh')bly bloodshot and he talked like & man under the influence of intoxicants
R 10). ‘

While Lieutenant Perker and Captain Fleming were in the latrine of their
Bachelor Officers! Quarters, along with First Lieutenant John W. Harrop and
Chaplain Joseph R. Andrews, sometime between 11 p.m. and midnight that night,
‘accused entered and agein without. any provocation he attacked Captain Fleming
and pushed or tossed him viclently to the floor.. As Ceptain Fleming arose eand
sought to leave the latrine accused caught him violently by the shirt tearing
several buttons from it (R 14, 15, 33, 49, 50, 57, 83). At that time Lieutenant
Harrop observed that accused was not walking steadily and that his speech wes
thick (R 49). Chaplain Andrews was of the opinion that accused had been drink-
ing excessively (R 58).

Sometime soon after the foregolng incident Second Lieutenant Richard W. -
Pascoe, who was the Military Police Duty Officer on this evening, found accused
in his quarters and observed that he had been drinking although he was orderly
and recognized the lieutenant (R 51, 52).

L. The defense introduced evidence to show that, in the opinion of Colcnel
Tom R. Stoughton and Lieutenant Colonel Alden P. Shipley, both of the 10th Infan-
“try, accused had performed his duties &s regimental athletic officer and as com-
mending officer of the Anti-Tenk Company in a superior mamner (R 61, 62, 64, 65).
Accused hed also received a letter of commendation from the Commending General
of the 5th Infentry Division for his work as heed coach of the 10th Infantry
football team (Def. Ex. 1). According to accused's Officerts Qualification
Card, WD AGO Form 66-4, he had received no efficiency rating lower than excellent
since commencement of his service &s a commissioned officer in August 1942. .His
qualification card also contains entries indicating that he served in the Buro-
pean Theater of Operations from September 1944 to July 1945 and was awarded the
Combat Infantry Badge end two Bronze Service Stars (Def. Ex..2). ‘

In his sworn testimony to the court accused stated that he had served over
five years in the Army and he expressed his sorrow for the events that had oc-
curred, apologized to all concerned and requested the opportunity to remein in
the Army and demonstrate that his conduct "was really a mistake" (R 67).

5. At the inception of the triel, after accused pleaded gullty to ell
Specifications in violation of Article of War 96, he was incorrectly advised
by the law member of the effect of his pleas. The law member gtated that in
‘view of the pleas of guilty accused could be sentenced to a maximum of restric-
tion to limits for not more than three months end forfeiture of pay for any
length of time the court might adjudge (R 6). Clearly, such instruction was
erroneous. The Table of Maximm Punishments does not apply to officers (MCM
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1923, par. 104a) and, for a violation of Article of War 96, an officer may be
sentﬂnc°d to such punishment as the court-martial may in its discretion adjudge,
including dismissal the service (AW 96). Had the court sentenced accused upon
his pleas of guilty without receiving evidence, so much of the sentence imposed
as exceeded the maximum stated by the law meuber would be illegal (CM 144220,
Cerveny; CM 128305,  Remos). Furthermore, since the court sentenced accused: to
dismissal and sinece that type of punishment is of a quality all its own, and
does not include restriction or forfeitures and, accordingly, may not be miti-
gated to any lesser punisament but may only be commuted by the President of the
. United States or by such officer of the Government as may have been delegated
“the authority to commute, it is aoparent that the entire sentence imposed would
have been & nullity.

However, accused was not convicted solely upon his pleas of guilty. The
orosecution presented abundant evidence to establish commission of the offenses
alleged. Where evidence is presented fully to establish the accusedt!s guilt,
any erroneous instruction by the court or law member as to the meximum sentonce
imposahle is not materially prejudicial and the sentence adjudged, if within
legel limits, is valid although it exceeds the meximum stated in the explanation
(Cerveny and Ramos c:.ses, supra). In addition, accused pleaded guilty to the
first two offenses as violative of Article of War 96 only but he was found gullty
thereof as vinlative of Article of VWar 95 as alleged. Accordingly, the sentence
nere imposed could in no event be affected by the errcneous instruction of the
law member since accused had pleaded not gullty to a violation of Article of War
95 and, accordingly, received no instructions as .to the punishment imposable under
that Article of War,

&. Charge I, Specification 1. Under this Charge and Specification it is
alleged that the accused was drunk and disorderly at Camp Campbell on 20 Febru-~
ary 1946 in violation of Article of War 95. Even though an accused be not grossly
drunk, ncvertheless he mey be guilty of a violation of Article of War 95 under
e specification charging drunkenness and disorderly conduct if his entire con-
duct during the period of inebrlation is so disgraceful and shameful as in fact
to constitute conduct unbecoming an officer and a gentlemen (Cil 226357, Betette,
15 BR 89; CM 239172, Strauss, 25 BR 75; Ci 234558, Field, 21 BR 41; Ci 271286,
K=lley, 46 BR 89; Winthrop, Mil. Law and Prec., 2nd Ed. rep. p. 717). Even ex-
cluding from consideration tane evidence introduced to prove the specific battsries
alleged in the other Specifications (see Xelley case, supra), the remeining evi-
dence demonstrates that accused was drunk or under the influence of liquor, al-
though not grossly so, at Canmp Campbell on 20 February 1946, while at his officers!
club; that he swore foully at the club officer as he belligerently declined to
follow the latterts advice to return to his quarters; thet he attempted to strike
Lieutenant Parker; and that after finally leaving the club when his conduct com-
pelled the club officer to close it for the night, he entered the latrine of his
Bachelor Officers! Quarters and without provocaetion pushed or tossed another
officer violently to the floor and then caught the officer foreibly by the shirt
as he arose from the floor and sought to leave the latrine. In our opinion that
entire course of conduct was so disgraceful and shameful as amply to Warrant the
court!s findings.
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b. Charge I, Specificatien 2. The evidence emply demonstrates that ac-
cused committed an unprovoked assault upon an enlisted man by striking him with
his fists. Such conduct has been held violative of Article of War 95 at least
when the assaulting officer is sober (Dig. Op.,JAG 1912-40, p. 341; CM 238970,
Hendley, 25 BR 1; CM 239609, Mulroy, 25 BR 215). Howsver, it has been held that
wvhen the officer is grossly drunk and strikes one of several enlisted men who -
are trying to subdue him, the offense is only violative of Article of War 96 (CM
215734, Rush, 11 BR-35). It was also held violative only of Article of War 96
" for an officer who had been drinking to strike an enllisted man who had also been
drinking and who was in the custody of the military police and using wmildly ob-
scene language in protesting his imminent confinement in the guardhouse (CM 251542,
Baell, 33 BR 277). From these cases it may be gleaned that generally when an offi-
cer knowingly and without provocation strikes an enllsted man he has so abused
the suthority and trust of his office and so imposed upon the positien of the
enligted men that his conduct can only be considered disgraceful and dishonorable.
On the other hand, where the officer is gressly drunk and is engaged in a physical
encounter with an enlisted man, although his drunkenness mey be disgraceful, his
. assault upon the soldier during the fracas is rather a part of a common scuffle
than a disgraceful abuse of his authority. Apparently, in the Ball case the
Board of Review concluded that the officer!s intoxication escupled with the sol-
diert's alcoholic condition and hie verbal objection to arrest brought the case
within the category of a common brawl rather than within the more serious class
involving the realized abuse of the authority of position. Whether or not we
think these principles were rightly applied to the facts of the Ball case is here
immaterial; it sufficies that we believe the principles themselves to be sound
law . ) . : . .

Turning to the facts hers before us we find that although accused was intoxi-
cated at the time he struck the enlisted man, he was not grossly drunk. Accused
“could walk without difficulty, could talk and, judging from his conversation
with the enlisted man and the Qfficer of the Guard, had full realization of his
surroundings and the personalities involved. Purthermore, there was not the
slightest provocation by the enlisted men, either by verbal or physical action,
to indicate that the incident had resemblance to a common scuffle bestween indi-
vidusls. On the contrary, it was an unprovoked .assault upon an wroffending en-
listed man by an officer not so bereft of his senses that he did not know what
he was doing. Such conduct can be nothing but disgraceful and dishonorable and
in our opinion the court correct]y concluded that accused's conduct was violative
of Article of War 95. ;

¢. Charge IT, §2'e¢ifications 1 and 2. The proof ampiy demonstrates that
accused assaulted the two officers as alleged in these two Specifications. Such
conduct constituted a violation of Article of War 96 (MCM, 1928, par. 152_)

6. War Department records show that accused is 27 years of age. After ,
pending one year at college he entered private employment and worked as assistant
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foreman in the shipping department of a woolen concern. He enlisted in the
Army on 6 March 1941. On 1 August 1942, after successfully completing the
course of instruction at the Infantry School, Fort Benning, Georgie, he was
comissioned a second lieutenant. On 22 January 1943 he was promoted to first
lieutenant and on 21 December 1943 he was promoted to the grade of captain.

7. The court was legally constituted and had jurisdiction of the accused
and the offenses. No errors injuriously affecting the rights of the accused
were committed during the trial. In the opinion of the Board of Review the
record of trial is legally sufficient to support the findings of gullty and
the sentence and to warrant confirmation of the sentence. Dismissal is manda-
tory upon conviction of a violation of Article of War 95 and 1s authorized up-
on conviction of a vioclation of Article of War 96.

Judge Advocate

—— Vi ot oaer :, Judge Advocate
ﬂfaﬂ:/v W Devie , Judge Advocate
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JACQ - CM 312773 _ 1st Ind
WD JAGO, Washington 25, D. C.  JUL 3 1946

TO: The Secretary of War

- 1. Pursuant to Executive Order No. 9556, dated 26 May 1945,.there
are transmitted herewith for your action the record of trial and the
opinion of the. Board of Review in the case of Captain Albert Edward
Johnston, Jr. (0-1289093), Infantry. )

2. Upon trial by general court-mertial this officer was fo.und
guilty of being drunk and disorderly in uniform (Cherge I, Specification
~ 1) and of wronffully' striking an enlisted men (Charge I, Specification 2),
both in violation of Article of War 95, and guilty of wrongfully striking
two fellow officers (Charge II, Specifications 1 and 2), in violation of
. Article of War 96. He was sentenced to dismissal. The reviewing au-
thority approved the sentence and forwarded the record of trial for action

under Article of War 48.

3. A summary of the evidence may be found in the accompanying opin-
ion of the Board of Review. The Board is of the opinion that the record
of trial is legally sufficient to support the findings of guilty and the
sentence and to warrant confirmation of the sentence. I concur in that -
opinion., : . .

_ On the evening of 20 February 1946, accused visited the 10th Infantry
Officers! Club, Camp Campbell, Kentucky, where he commenced drinking and
became quite drunk. Around 10:30 p.m. the Officer of the Guard entered the
club to have & drink of coca cola with an enlisted man who was his assigned’
- jeep driver during his tour of duty. The. accused opened a conversation
with the Officer of the Guard and, after quibbling about the failure of the
- enlisted man to have his private first class chevrons upon his sleeves, ac- -
cused followed the enlisted man as he was leaving the club and, without
* provocation, struck him on the head. Thereafter the club officer,
Lieutenant Harold E. MacGregor, approached accused and suggested he return
to his quarters. Accused refused so to do, couching his refusal in fouk
language, and struck the club officer thrice with his fist, about his face
and shoulder. Following that incident, Captain Charles R. Fleming and
Lieutenant Lyle .A.' Parker sought verbally to persuade accused to leave the
~ elub whereupon accused, sgein without provocation, swung at Lieutenant .
Parker who parried the blow and then struck Captain Fleming in the face
almost knocking him to the floor. The club was then closed for the night .
because of the disturbaence accused had crested. A short time later accused
entered the latrine of a Bachelor Officerst! Quarters where he ‘approached
Captain Fleming and Lieutenant Parker and, again without provocation,_{
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assaulted Captain Fleming by pushing or tossing him violently to the
floor and, after the Captain arose and sought to leave the latrine, he
clutched him vigorously by the front of his shirt tearing off several .
buttons. Accused pleaded guilty and as & witness apologized to all con-
cerned for his conduct.

Accused served overseas in the European Theater of Operations from
September 1944 to July 1945 and was awarded the Combet Infantry Badge
and two combat Service Stars. Three of the six members of the court
recommended that because of accusedt!s "previocus good charscter and
efficiency® the sentence to dismissal be suspended. I recommend that the
sentence be confirmed but in view of the recommendation for clemency and
a1l the clrcumstances in the case recommend it be suspended.

be Inclosed is a form of action designed to carry the above recom-
mendation into effect, should such recommendation meet with your approval.

THOMAS H. GREEN
) Major General
‘2 Incls ' The Judge Advocate General
1 - Record of trial ‘
2 - Form of Action

( G.C.M.0. 232, 23 July 1946).
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WAR DEPARTMENT
In the Office of The Judge Advocate General
Washington, D.C.

JAGN-CM 312782

NINTH SERVICE COMMAND

UNITED STATES ARMY SERVICE FORCES

Ve Trial by G.C.M., convened at
Presidio of San Francisco,
California, 1 April 1946
Dishonorable discharge and con=- -
finement for seven (7) yearse.
Disciplinary Barracks. -

Private RICHARD T. BRYANT
(20903390), Attached Un-
assigned Headquarters Company,
1927 Service Command Unit.

vvvv\.‘/vvv

OPINION of the BOARD OF REVIEW ' .
BAUGHN, Q'CONNOR and O'HARA, Judge Advocates

1. The record of trial in the case of the soldier named above,
having been examined in the Office of The Judge Advocate General and
there found legally insufficient to support the findings and sentence,
has now been examined by the Board of Review and the Board submits this,
its opinion, to The Judge Advocate Gensral. -

2 The accused was tried 'upon the following Charge and Specifi-
cation: ’

CHARGE: Violation of the 58th Article of War.

Specification: In that Private Richard T. Bryant, attached
unassigned Headquarters Company, 1927 Service Command
Unit, Presidio of San Francisco, California, formerly
attathed unassigned Company B, 2nd Replacement Battalion,
Pittsburg Replacement Depot, Pittsburg, California, did,
at Pittsburg Replacement Depot, Pittsburg, California,
on or about September 18, 1943, desert the service of
the United States and did remain absent in desertion
until he was apprehended at San Francisco > Cahforma »
on or about February 11, 1946.
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He pleaded not gullty to, and was found guilty of, the Charge and Specifi—
cation. Evidence was introduced of one previous con‘nction by a general .
court-martial for desertion, in wiolation of Article of War 58. He was
sentenced to be dishonorably discharged the service, to forfeit all pay
and allowances due or to become due, and to be confined at hard labor at
such place, as the reviewing authority might direct, for ten years. The
reviewing authority approved only so much of the finding of guilty of the
‘Specification of ths Charge as involves a finding of guilty of absence
without leave from about 18 September 1943 to about 11 February 1946,

in violation of Article of War 61; reduced the period of confinement to
seven years; ordered the sentence executed but suspended the execution of
that portion thereof providing for dishonorable dischargs until the soldier's
release from confinement; and designated the Pacific Coast Branch, United
States Digciplinary Barracks, Camp McQuaide, California, or elsewhere as
the Secretary of War might direct, as the place of confinement. The pro-
ceedings were published in General Court-Martial Orders No. 216, Head-
quarters, Ninth Service Command, Fort Douglas, Utah, 11 April 1946.

3. The evidence is sufficient to establish the absence without
leave of accused as alleged and the only question presented by the mcord
is whether Article of War 39 is a bar to accused'’s conviction.

That Article,in substance provides that no person shall be
Jiable to be tried far absence without leave committed more than two .
years before his arraigmment. No period of limitation is provided for
wartime desertion. Accused was arraigned and tried on 1 April 1946 for
desertion commencing 18 September 1943. However, by the action of the
reviewing authority, he stands convicted of absence without lsave com—
mencing on 18 September 1943, an offense to which he could have pleaded
the Statute of Limitations as a complete bar, if given an opportunity. °

The Manual for Courts-Martial provides that,

¥ % # Where only so much of a finding of guilty of
desertion as involves a finding of guilty of absence
without leave is approved, and it appears from the record
that punishment for such abssnce is barred by A. W. 39,
,the reviewing authority shou.d not consider any such
‘absence as a basis of punishment, although he may dis-
approve the sentence and order a rehearing. In this
connection it should be remembered that absence without
leave is not a continuing offense." MCM, 1928, par. 87b,
P /A

TbJ.S pmnciple was applied in CM 217172, Rosenbamn, 11 BR 2254
It was there stated:

"It follows that the reviemng authonty, after he
had approved only so much of the findings of guilty of.
desertion as involvad a finding of guilty of absence
without leave, was without power to consider such

-2~
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absence as a basis of punishment because punishment
for such absence was barred by Article of War 39.

As the accused was tried upon this single Specifi-
cation, the record of trial is not legally sufficient
to support the sentence."

The rationale behind it was discussed in CM 231504, Santo, Jr. s
18 BR 235; 3 Bull. JAG 56, 57, where the Board said:

"The Board has not overlooked the holding in

CM 217172, Rosenbaum, that a reviewing anthority,
after he had gpproved, in a case where more than

. two ysars had elapsed between the date of absence
and the date of arraigmment of accused, only so
much of the findings of desertion as involved a
finding of guilty of absence without leave, was
without power to consider such absence as a basis '

" of punishment because punishment for such absence N
was barred by Article of War 39. That holding was
premised upon the specific language of paragraph
87b, Manual for Courts-Martial, 1928, limiting the
action of the reviewing authority. That restriction
is based in logiec upon the fact that the action of
the reviewing authority in approving only so much
of the findings as involve absence without leave,
is taken after the trial has been completed, en-
tirely in the absence of the accused and in a
situation where accused may not assert his rights.
The paragraph does not purport to limit similarly
the authority of the court to adjudge punishment
where the accused is present and has, until the
court finally adjourns upon his case, the oppor-
tunity of asserting his right in open court.n

There being no evidence in the record to warra.nt the conclusion that the
running of the statute was tolled,'it follows that the ﬁndings of guilty
should be disapproved.

, 4. TFor the reasons stated, the Board of Review is of the opinion
that the record of trial is legally insufficient to support thse findixgs
and the sentence.

’ Judge Advocate

s Judge Advocate

%p\_:._qézizbé_.;; Judge Advocate

-3 =
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JAGN-CM 312782 1st Ind
WD, JAGO, Viashington 25, D. .  “UL 111946

TO: The Secretary of War

1. Herewith transmitted for your action under Article of Var
503, as amended by the act of 20 August 1937 (50 Stat. 724; 10 U.S.C.
~1522) and the act of 1 August 1942 (56 Stat..732), is the record of
trial in the case of Private Richard T. Bryant (20903390), Attached
Unassigned Headquarters Company, 1927 Service Cormand Unit.

2. I concur in the opinion of the Board of Review that the
record of trial is legally insufficient to support the findings of.
- guilty and the sentence, and recommend that the findings of guilty
and the sentence be vacated and that all rights, privileges, and
property of which the accused has been deprived by virtue of the
 Tindings and sentence so vacated be restored.

" 3. Inclosed is a form of action designed to carry into effect
these recommendations, should such action meet with your approvale

2 Tiicls | THOMAS H. GREEN

1 - Record of trial Major General
2 - Form of Executive The Judge Advocate Genaral
action

( G.C.M.0,244, 31 July 1946).
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In the Office of The Judge Advocate General . -
Washington 25, D. C. (301)

- JAGQ - Ci 312812 WUL 11 j946

UNITED STATES FOURTH AR FORGE

B
Trial by G.C.M., convened at

)
)
First Lieutenant BENJAMIN ) - Walla Walla Army Air Field,
F. BAER (0-806604), Squadron) Washington, 22 Larch 1946.

A, 423rd Army Air Forces ) Dismissal and confinement for .
'Base Unit. ) three (3) years.

- OPINICN of the BQARD OF REVIEW
WURFEL, OLIVER and DAVIS, Judge Advocates.

1., The Board of Review has examined the record of trial in the case
of the officer named above and submits thls, its opinion, to The Judge
Advocate General.

2. The accused was tried upon the following Charges and Specifica-
tions: )

CHARGE I: Violation of the 6lst Article of Var,

Specification: In that First Lieutenant Benjamin F. Baer, Sguadron
&, 423rd Army Air Forces Base Unit, did, without proper leave,
: absent himself from his organization and station at Walla
) Walla Army Air Field, Washington, from about 19 November 1945
to about 31 December 1945. i

CHARGE II: Violation of the 96th Article of War.

Specification 1: In that First Lieutenant Benjamin F, Baer, Squadron
A, 423rd Army Air Forces Base Unit, did, at Walla Walle Army
Air Field, Washington on or about 8 November 1945, wrongfully
. and unlawfully make and utter to the Officers! Mess a certain
check in words and figures as follows, to wit:

Fort Worth National Bank
Fort Worth, Texas
- ' DATE __Nov, 8 1945
PAY TO W.W.A.AF. OEFIGERS‘ }¥ESS R ORDER $ 51.09/100
Fifty one and 00/100 ===smmimmmnmmn=nn DOLLARS

/s/ Benjamin F, Baer
-1st Lt, A.C. 0-806604
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' Specification 2: -In that First Lieutenant Benjamin F. Baer,

in payment of Club dues, meal ticket, and the sum of $10.00,
he, the said First Lieutenant Bemjamin F. Baer, then well
knowing that he did not have and not intending that he should
have sufficient funds in the Fort Worth Natlonal Bank for the
payment of said check,

Squadron 4, 423rd Army Alr Forées Base Unit, did, at Walla
Valla Army Air Field, Vashington, on or about 9 November 1945,
wrongfully and unlawfully make and utter to the Officers' liees,
a certain check in words and figures as follows, to wit:

Fort Worth Nat'l Bank
Fort Worth, Tex.

DATE __Nov. 9_ 1945

'PAY T0 W.W.A.A.F. CFFICERS' LSS CR ORDER § 10,00/100

Ten and oo/lOO -------------------------- . DOLLARS

/s/ Benjamin F., Baer

and by means thereof, did wrongfully obtain from the said

- Officers' Mess the sum of $10.00, he, the said First Lieutenant
‘Benjemin F, Baer, then well knowing that he did not have and
not intending that he should have sufficient funds in the Fort
Worth National Bank for the payment of said check.

Specification 3: In that First Lieutenant Benjamin F. Beer,

Squadron A4, 423rd Army Air Forces Base Unit, did, at Walla Walla
Army Air Field, Washington, on or about 10 November 1945, wrong-
fully end unlawfully make and utter to the Post Exchange a
certain check in words and figures as follows, to wits

November 10 1945 NO. =m=m== '
FORT WORTH NATIONAL BANK, FT. TORTH, TEX.

PAY TO THE 423rd AfF BASE UNIT EXCHANGE
ORDER OF %alla Walla, Washington $ 25.00/100

Twenty five and 00/100 . mmeeccccmccacane—— DOLLARS

[s/ Benjemin P, Beer |
st Lt. A, G. 0-306304
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and by means thereof, did wrongfully obtain from the said
Post Exchange the sum of $25.,00, he, the said First Lieu-
tenant Benjamin F, Baer, then well knowing that he did not
have and not intending that he should have sufficient funds’
in the Fort Worth National Bank for the payment of said
check,

Specification 4: In that First Lieutenant Benjamin F. Baer, . .
Squadron A, 423rd Army dir Forces Base Unit, did, at Seattle,
Washington, on or about 28 November 1945, wrongfully and un-
lawfully make end utter to the Seattle First Nationsl Bank &
certain check in words and figures as follows, to wit:

SEA@?LE,-WASHING?GN- November 28 1945
- PENNA.
' THE PENNSYLVANIA COMPANY 3-2  PHILA. SEATTLE

3

| Vain Office 15th & Chestnut St. BRANCH
PAY 70 Cash ' ~(R CRDER $ 30.00,/100
.. Thirty and n0/100 =---======ac=n=-=-n----DOLLARS.

[s/ Benjamin F, Bger

- _ - : - 1st Lt. A.C. 0-806604

and by means thereof, did wrongfully obtain from the said
Seattle First National Bank the sum of $30.00,. he, the said
First Lieutenant Benjamin F. Baer, then well knowing that he
did not have and not 1ntending that he should have sufficient
funds with the Pennsylvania Company 3-2 Bank for the payment of
said check.

. Accused pleaded guilty to Charge I and its Specification and not guilty to
Charge II and its Specifications, and was found guilty of all Charges and
Specifications. Evidence of two previous convictions was introduced, show-
" ing that accused was convicted on August 17, 1944 of absence without leave
for five days and embezzlement of $1000, in violation of Article of War 61
and Article of War 94. The sentence as approved and ordered executed by
the reviewing authority was forfeiture of $100.00 per month for six months
~and suspension from promotion for one year (CM 299564). Agein on-30 April
1945, he was convicted of absence without leave for ten days in violation of
Article of War 61, In that case a sentence of dismissal was, by action of
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’ -the Secretary of War, commuted to a reprimand and forfeiture of $25.00
pay per month for six months (CM 280144). In the present case accused
was sentenced