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WAR Wi:J>ART1lENT 
In the Office of The Judge Advocate Gendral 

i;<;ashineton, n.c. 

JAGN-CM .314050 

U N I T E D S 'f A T g S ) FIFTH AIR FORCE 
) 

v. ) Trial by G.C.M., convened at 
) Headquarters, Fifth Air Forces, 

Technician Fifth Grade ) APO 710, 15 and 16 April 1946. 
JOHN Vl • .HULL (36907551) ) Sentence as to each: Dishonor
and Private ARTHUR L. HYMER ) able discharge and confinement 
(3865935.3), both of Head ) for life. Penitentiary. 
quarters Squadron, 46th Air )
Service Group. ·) 

-----·--
REVIE\'f by the BOARD OF REVIEV{ 

BAUGHN, O'CONNOR and 0 1nARA, Judge Advocates 

l. The Board of Review has examined the record of trial in the case 
of the soldiers named above. 

2. The accused were tried upon the follovling Charges and Specifications: 

(As to accused Hymer:) 

CHARGZ: Violation of the 92nd Article of War. 

Specification: In that Private Arthur L. Hymer·, Headquarters 
Squadron, 46th Air Service Group, APO 660, did, at 
APO 660, on or about 9 March, 1946, with malice afore-· 
thought, willfully, deliberately, feloniously, unlaw
fully, and with premeditation ld.11 one Umeo Sakamoto, 
a human being by shooting him in the head with a .38 
calibre, Belgian automatic pistol.

- . 
(As to accused Hull:) 

CHARGE: Violation of the 92nd Article of War 



SPGcification: -In that Technician Fifth Grade John W. Hull, · 

Headquarters Squadron, 46th ~r Service Group, .APO 660, 

did, at APO 660, on or about 9 :March 1946 vrith malice 

aforethought, wilfully, deliberately, feloniously, un

lawfully, am with premeditation kill one Tsurukic~ 

Hirose, a human being, by shooting him in the head with 

a .45 calibre pistol. 

Each accused pleaded "not guilty by virtue of insanity at the· tire of the 
offense" to the respective Charge and Specification against him which the 
court treated as pleas of "not guilty. 11 Each accused was found guilty of 
·the Charge and Specification against- him, and after evidence was introduced 
against Hull of a previous conviction by swrur.ary court-martial for wrongfully 
takin6 and using a truck without proper authority, each was sentenced to be 
dishonorably discharged the service, to forfeit all pay and allowances due 
or to become due, and to be con.fined ~t hard labor, at such place as the 
reviewing authority might direct, for the term of his natural life. The 
reviewing authority approved the sentences and designated the United States 
Penitentiary, McNeil Island, Washington, as the place of confinement, as to 
each accused, and pursuant to Article of War 50½, withheld the order direct

,ing the execution of the sentences. 

3. The Board of Review adopts the statement of the evidence am of 

the law contained in the Staff Judge Advocate 1s Review. 


· 4. The charge sheet shows that the accused Hull is 20 years of age 

and that he was inducted into the Army 28 July 1944 at Chicago, Illinois; 

and that the accused Hymer is 19 years of age and that he was inducted into 

the Army 23 April 1945 at Shreveport, Louisiana. 


5. The court was legally constituted. No errors injuriously affe,cting 
the substantial rights of the accused were committed during the trial. In · 
the opinion of the Board of Reviev, the record of trial is legally sufficient 
as to each accused to support the findings of guilty and the sentence. A 
sentence either of death or life imprisonment is mandatory upon conviction of 
murc.er, in violation of Article of Vfar 92. Confinement in a penitentiar.r is 
authorized by the 42nd Article of V.ar for the offense of murder, recognized 
as an offense of a civil nature and so punishable by penitentiary confine
ment for more than one year by Section 22-2401 of the District of Columbia 
Code. 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 


Washington, D.c. 


JAGN-CM 314056 

UNITED.STATES ) PACIFIC AIR SERVICE COMMAND 
) 

v. 

First Lieutenant CHA.tUES R. 

) 
) 
) 

· Trial by G.C.M., convened at 
APO 323, 8 and 9 April 1946. 
Dismissal, total forfeitures, 

HEATON (0-2067850), Air Corps. ) and confinement for eighteen 
) (18) months. Di.sciplina17 
) Barracks. 

OPINION of the BOARD OF REVIEW 
BAUGHN, 0 1CONNOR and 0 1HA.RA, Judge Advocates 

l. The Board of Review has examined the record in the case of the 
officer named above and submits this, its opinion, to The Judge Advocate 
General. 

2. The accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation of the 93d Article of war. 

Specification: In that First Lieutenant Charles R. Heaton, 
Headquarters, Far East Air Service Command, did, at 
APO 323, on or about 4 February 1946, feloniously 
embezzle by fraudulently converting to his own use 
2,55o·yen, Japanese currency, of the value approxi
mately $170, the property of Mr. Serge Besedish, 
113 Legarda Street, Manila, P.I.·, entrusted to him 
by the.said Mr. Serge Besedish for the purpose of 
converting into pesos. 

CHARGE II: Violation of the 96th Article of War. 

Specification 1: (Disapproved by reviewing authority.) 

Specifications 2 to 13 (except 11): Each alleges that accused, 
having been restricted to the limits of APO 323, broke 
restriction as follows: 
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Specification 2: 23 January 1946., by going to Nichols Field., P.I. 

Specification 3: ·26 January 1946., by going· to Nichols Field, P.r. 

Specification 4: 27 January 1946., by going to Nichols Field., P.I. 

Specification 5: 29 January 1946., by going to Nichols Field., P.I. 

Specification 6: 2 February 1946., by going to ll3 Isgarda Street, 
Manila, P.I. 

Specification 7: 6 February 1946., by going to the Army-Navy Club · 
and 113 Isgarda Street, Manila., P.I. 

Specification 8: 9 February 1946, by going to ll3 Isgarda Street., 
Manila, P.I. 

Specification 9: 11 Febniary 1946., by going ,to the Wack Wack Club., 
Manila, P.I. 

Specification 10: 13 February 1946., by going to Nich?ls Field, P.I•. 

·Specification 11: (Withdrawn.) 

Specification 12: 28 January 1946, by going to the Wack Wack Club, 
Manila, P.I. 

Specification 13: 30 January 1946, by going to the. Wack Wack Club, 
Manila, P.I. 

A.DII[TIONAL CHARGE: Violation of the 96th Article of War. 
' . 

$pacification l: In that First Lieutenant Charles R. Heaton, 
Headquarters., Pacific Air Service Command, did., at 
APO 323 on or about 20 February 1946, wrongfully borrow 
about 50 pesos, lawful money of the Commonwealth of the 
Philippines, from Corporal Erwin (NM!) Lehman, an en
listed man of the 1945th Engineer Aviation Utilities 
Company. • · 

Specification 2: Similar to Specification ], except that it 

al]e ges borrowing of 10 pesos on 25 February 1946 from 

Corporal Sidney P. Bertrand. 


Speci~cation 3: Similar to Specification 1, except that it 

alleges borrowing on 26 February.1946, from Corporal 

Robert H. Evans.

Specification 4, 5: (Findings of· not guilty.) 
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Specification 6: In that First Lieutenant ·charles R. Heaton, 

Headquarters Pacific Air Service Command, did, at APO 

323 on or about 15 Ma.rch 1946 wrong.f'uJ.]Jr appear in the 

enlisted men's club without his insignia of rank and 

branch of service on his uniform. 


Specification ?: Similar to Specification 6, except that it 

alleges offense committed on 19 March 1946. 


Specification 8: In that .First Li.eutenant Charles R. Heaton, 

Headquarters, Pacific Air Service Command, did, at 

APO 323 on or about 15 March 1946., wrongfully drink with 

enlisted men of the 1945th Engineer Aviation Utilities 

Company. 


Specifi.cation 9: Similar to Specification 8, except that it 

alleges offense conmitted on 19 March 1946. 


Specification 10: In that First Lieutenant Charles R. Heaton., 

Headquarters., Pacific Air Service Co&nd, having been 

restricted to the limits of APO 323, did, at APO 323 on 

or about 26 February 1946., break said restriction by 

going to Fort William McKinley., APO 925. 


Specification 11: Similar to Specification 10, except that it 

alleges offense committed on 8 March 1946. 


He pleaded not guilty to all Charges~ and Specifications, and was found guilty· 
of all Charges and Specifications, except Specifications 4 and 5 of the 
Additional Charge. He was sentenced to be dismissed the service, to forfeit 
all pay and allowances due or to become due., and to be confined at hard labor., 
at such place as the reviewing authority might direct., .for eighteen months. 
The reviewing authority disapproved the finding of guilty of Specification 1, 
Charge II., approved the sentence., designated·the United States Disciplinary 
Barracks, Fort Leavenworth, Kansas., as the place of confinement, and forwarded 
the record of trial for action umer Article or War 48. 

· 3. Evidence for the prosecution: Accused was assigned to Heaciquarters., 
Far East Air Service Command., APO 323 (R. 19., 22; Pros. Ex. 4). On 18 
December 1945., by a letter written by Colonel Elvin F. Maughan., Chief of 
Administration., Far East Air Service Command., "By Command of Major General 
McMullen.," accused was advised that he was "administratively restricted to 
the area of Headquarters., Far East Air Service Command., APO 32311 and that he 
could not leave the area without permission of the Commanding General or 
Headquarters Commandant. Accused acknowledged receipt of the letter by in-.. 
dorsement bearing the same date. (R. 28-29; Pros. Ex. 5). 

Accused breached this restriction on a number of occasions. On 
23 January 1946., accompanied by Flight Officer Tom D. Evans., accused made 
two local flights (R. :311 Pros. Ex. 9). Three days later.,. on 26 January 1946, 
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accused and First Lieutenant Jack D. Willis new from Nichols Field to 

Tacloban and return.· The. following day, Z'l January 1946, the same officers 

new from Nichols Field to Clark Field and return (R• .30-31; Pros. Ex. 7, 

10, 11). Accused again le.ft the area to which he was restricted, on 28 and 

30 January 1946, visiting the "','lack Wack Country Clubn with First Lieutenant 


· Allen R. ~s (R. 22, 26-Z'l; Pros. Ex. 4). On Z9 January 1946 accused, 
accompanied by First Lieutenant John c. 1':>ria, made another local flight 
(R; .31) Pros. Exs. 8, 12). 

Accused and a "Lieutenant Fleming," on the evening of 2 February 
1946, called at the home of Miss Luba Besedish at 113 Legarda ·street in 
~la (R. 12-13). Miss Besedi:Sh was employed as a secretary in the Supply 
Division, Plans and Statistics Section, Far East Air Service Command (R. 14). 
Miss Besedish's father, Serge Besedish, in tm course ot conversation during 
the evening, inquired if accused could exchange yen for pesos (R. 7-8); The 
prevailing exchange rate was 15 Japanese yen for one dollar or about ?a yen 
for one peso (R. 32-33). Accused thought he could make the exchange and Mr•. 
Besedish said he 1¥0uld send the money by his daughter to accused at the 
office the following Moroay (R. 8). In accordance with the conversation, 
Lti.ss Besedish, on 4 February 1946, delivered to accused soue "2,006 or 2,050" 
Japanese yen (R. 8, 12, l3). On 5 February 1946, accused exchanged.300 yen 
for $20 at the Finance Office (R. 34) Pros. Ex. 13). That evening accused 
mt Lieutenant Raymon G. Heinonen at the Officers• Club and induced him to 
exchange 1500 Japanese yen for 198 pesos. Accused promised to redeem the 
yen the next morning but when he failed to do so Lieutenant Heinonen took · 
them tQ the Finance Office where he received $100 for them (R. 24-25). 
Accused called at the Besedish home on Wednesday evening, 6 February 1946, 
to escort Miss Besedish to the Army-Navy Club. He remarked to :Miss Besed:i.sh 
that he was "still changing the money" (R. 14). The following Saturday .,evening, 
9 February 1946, accused again called on Miss Besedish and escorted her· t.o 
the Officers• Club at the Far East Air Service Command (R. 15). That evening 
he returned to Mr. Besedish 100 yen of the money gi.ven him for exchange be
cause it was Chinese currency aro "no good" (R. 8). Accused intimated that. 
he had exchanged the balance for $170 but that he was afraid to carry this 
sum with him. He asserted that he would bring the money to Mr. Besedish the 

following week (R. 8, 15). . · 


When the money was not forthcoming Miss Besedish attempted to get 

in touch with accused by phone but was unsuccessful (R. 15). About 12 

February.1946 she requested First I.ii.eutenant John w. Trezise, an acquaintance 

of accused working in the same division as Miss Besediah, to ask accused for 

the money (R. 15, 19, 22; Pros. Ex. 4). When Lieutenant Trezise conveyed 

Miss Besedish•s message to accused, he stated that he had .the money but had. 

been too busy to take it to Mr. Besedish.· Lieutenant Trezise s.uggested that 

he would pick up the money at_accused 1s barracks the following morning and 

deliver it to Miss Besedish, to which accused agreed (R. 19; Pros. Ex. 4). ' 

Lieutenant Trezise went to accused's barracks the next morning rut he was 

not in. He called Lieutenant Trezise later in the morning and promised to 

see Miss Besedish. I.ii.eutenant Trezise went to accused's barracks at noon 

again but he was not there.' On hi.s bed was an envelope contair_tlng a lett~r 
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addressed to Lieutenant Trezise, and sigmd with accused's name, which read in 
par, "Give the money to Luba for me.n There was. no money in the envelope 
(R. 19-21; Pros. Exs. 1, 4). 

·Repeated demands were made on accused for the money and accused 
made several more promises to pay (R. 8, 15, 21; Pro_s. Ex. 4). Finally, on 
28 February 1946, accused signed a promissory note in which he proml.sed to pay 
to Mr. Besedish the'swn of $170 on or before 10 March (R. 8-9, 11; Pros. Ex • 
.3). The money was never paid (R. 12). During January and February 1946, 
accused gambled frequently and borrowed substantial sums from :fellow officers. 
He borrowed .300 pesos from Captain Benjamin M. West, on 26 January, 50 pesos 
from First Lieutenant J. Barret in the early part of February., $50 from 
Captain Brandon F. Jones, on 7 February., and 50 pesos from First Lieutenant 
John P. Burns around the middle of February (R. 22-24, 29., 58-62; Pros. Ex. 6). 
On 7· February 1946, accused was the banker in a poker game which wound up 
with the bank approximately $40 short. He gave the principal wiMer an IOU 
for this amount (R. 25-26). · 

In addition to the breaches of restriction previously detailed., 
on 11 February 1946, accused went to the Wack Wack Club with Lieutenants 
Willis and Loria. The three officers, on 1.3 February 1946., visited the 
Nichols Field flight line (R. 30-.31). On 26 February 1946 and again on 8 
March 1946., accused, Corporal Erwin U3hman, and some other enlisted man, 
went to the Fort McKinley Snack Bar to eat and drink beer. The enlisted 
men were all members of the 1945th Engineers, with which accused was working 
at the time (R. 36-.37, 45). According to Corporal Cecil J. Coats, Jr., 
president of the enlisted men's club at APO .32.3, accused came to the club 
on 15 March and 19 March 1946 in the company of enlisted men (R. 44-45) •. 
Corporal Coats did not recognize accused as an officer on the first occasion 
because he was not wearing any insignia. The second occasion someone told 
Corporal Coats that accused was an officer but again accused was lacking 
insignia (R. 45). Accused was drinldng beer at the time but, was not intoxi
cated or ungentlemanly (R. 46). · 

Accused did not limit his borrowing to officers. "About the last 
of February" he borrowed 50 pesos froin Corporal U3hman. O:f this amount, 
40 pesos was still owing at time o:f trial (R • .36-.37). On 25 February 1946, 
Corporal Sidney P. Bertrand loaned accused 10 pesos, o:f "Which only 1 peso was 
subsequently repaid (R• .39). He borrowed 50 pesos from Corporal Robert E. 
Evans, on 25 February 1946, and never repaid it (R. 40-41). Each of the · 
enlisted mn stated that they considered the accused a personal :friend and 
disclaimed responsibility for the charges growing out of the loans (R. 38, 
40, 42). . · 

4. Evidence for the defense: Accused took the witness stand to. testify 
concerning the embezzleioont•charge (R. 47). He stated that he received 2,650 
Japanese yen from Mr. Besedish, of which he returned 100 yen (R. 52). O:f the 
2,550 yen which he retained, 1,500 yen were exchanged as Lieutenant Heinonen. 
related (R. 48). Accused admitted that he was in a poker game when he made 
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this exchange but he contemed that he had 345 pesos of his own on his person 
at •the time (R. /+8 1 49). The remaining 1 1050 yen given him by Mr. Besedish 
were exchanged on 8 February by two officers leaving for Japan on temporary 
duty (R. 48). Accused had the total proceeds of the exchange in bis wallet 
on 9 February but, when he kept an engagement with Miss Desedi~h, he left 
the wallet behind in his footlocker because ha was afraid he nu.ght lose the 
money (R. 63). While bowling on 10 February he lost the wallet which con
tained the exchange proceeds, as well as $140 of his own money (R. 1+8, 50, 
64). He reported the loss to the Provost Marshal the following day (R. l+8) • 

Accused asserted that he had more money avail.able at the time of 

the loss but did not repay Mr. Besedi.sh because he did not see him. He 

did not go to see him because he was restricted (R. 50). He visited the 

Besedi.sh home on 13 February but not after.that because of the restriction 

(R. 4). Concerning the letter which Lieutenant Trezise found on accused's 

bed, he stated that this letter was not intended to be delivered (R. 51). 

Subsequent to the loss of the money I he called Lieutenant Trezise and asked 

him to deliver a note to Miss Besedi.sh requesting her father to come over 

to the post (R. 48). A.bout 16 February accused 1Vrote hane to his wife for 

the money and he expected to have it "very soon" (R. 49). Accused mtified 

Lieutenant Trezise on 18 February that he was in a position to re,!?.~ the 

money 1R• 49). He never paid over the money, however, because "Lh~ didn't 

have LhiiJ pocketbook" (R. 50). , 


Besides his testimony relating to the embezzlement charge, accused 
adnd.tted that in January he visited the flight line and participated in 
fiying •. This follCMed receipt of a letter on 9 January- inquiring why he 
had not put in any f~ng tim in December (R. 63). 

Warrant Officer Thomas D. Evans, Assistant Provost Marshal, cor

roborated accused's testimony that he had reported the loss of a wallet. 

:Mr. Evans stated that about the middle of February I accused told him that 


· he had lost a wallet which contained pesos received in exchange for yen 
belonging to a friend and also some money of his own (R. 52-53). Corporals 
Vincent Wagner and George A. Isnardi, and Private Clarence w. Strange, 
testified that when accused visited the enlisted mens• club with them, on 
15 and 19 March 1946, he wore the insignia of his rank (R. 54-58). It was 
stipulated •that accused was not paid for the months of February and March" 
(R. 58). ' . · 

5~. The Specification of Charge I alleges that at APO 323 on 4 
February 1946, accuaed feloniously embezzled, by fraudulently· c~mrerting . 
to his own ~se, 21 550 Japanese yen, valued at $1701 entrusted to him by 
Serge.Besedish, for the purpose of conversion into p~sos. The Specification 
is laid· under Article of War 93. 

"Embezzlement is the fraudulent appropriation of 
property by a person to whom it has been entrusted or 
into whose hands it has l.awt'ully come."· MCM, 19281 par. 14911· 
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It is established that accused, while calling on the daughter of 

Serge Besedi.sh, told the latter that he was in a position to exchange· 

Japanese currency for him. Pursuant to this conversation Mr. Besedi.sh de

livered to accused, through the daughter, 2,550 Japanese yen, on 4 February 

1946. The exchange rate was 15 Japanese yen to a dollar or 7½ yen to a 

peso. The 2,550 yen was therefore worth about $170. It is clear from the 

evidence that in accepting the Japanese yen from Mr. Besedish for the pur

pose stated, accused received it in a position of trust and that if the 

evidence shows that he converted the JOOney to his use he was guilty of em

bezzlement. 


"The gi.st of the offense is a breach of trust. The 

trust :i..s one arising .from som fiduciary relationship 


. existing between the owner and the person converting the 

property, and springing from an agreement, express or 

implied, or arising by operation of law. The offense. 

exists. only where the iroperty has been taken or received 

by virtue of such relationship.• MCM, 1928, par. 149h• 


It was further established that, on 5 February 1946, accused ex
changed,l,500 yen with a fellow officer for 198 pesos.· Accused testified 
that he exchanged the remaining 1,050 yen on 8 February. Although he called 
at the Besedi.sh home, on 9 February,he did not sUITender the proceeds of 
the exchange. He represented at the time that he had left the money at his 
barracks because he was afraid to carry it on his person. After he failed 
to keep his promise to deliver the money the following week, Mr. Besedish 
and the daughter attempted, unsuccessfully, to get in touch with accused. 
They enlisted the aid of another officer on the base but, although accused 
freely made promises to pay, the money was never forthcoming. On 28 February, 
accused sent Mr. Besedi.sh a promissory note for the $170. The sum was still 
owing at the time of trial. 

In explanation of his failure to turn over th~ proceeds of the 
exchange, accused testified that he lost the money in a bowling alley on 
10 February. Something in the nature of corroboration was contained in 
the testimony of an Assistant Provost Marshal that accused mentioned the 
loss sometime around the middle of February. Curiously, however, it appears 
that accused never said anything about the loss to Mr. Besedish or Lieutenant 

.Trezise. When he was on the witness stand, accused did not explain why he 
was so careful about the money that be would not carry it with him when he 
visited the Besedish home, on 9 February, but so careless as to lose it in 
a bowling alley the following day. The questionable. character of tm excuse 
offered by accused is apparent. D:>ubt as to the truth of his explanation 
also arises from the fact that at the time that he exchanged the 1500 yen ·. 
for 198 pesos he was just entering a poker game and because he failed to 
redeem the yen the following morning as he had promised the officer making 
the exchange. There is considerable testimony that accused engaged in 
several poker games about this time, that he generally lost, and that.he was 
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borrowing from fellow officers. Under all the circumstances, the conclusion 
can hardly be ~scaped that accused gambled the proceeds away am invented.· 
the story of the loss to hide his de.t'alcati.on. The holding in CM: 12.3492, 
1912-40, Dig. Op. JAO, sec. 451(17) is pert~nent: 

•An o.t'ficer in charge or trust funds who fails to 

respond with them when they are called for by proper 

authority cannot complain if the natural presumption 

that he has made away with them outweighs any uncor

roborated explanation he may ma.ke, especially if his 

explanation is inadequate and conflicting." 


The court-1118.I'tial., which saw and heard the "Witnesses, saw fit to reject 
accused's explanation and to conclude that he had converted the money to his 
own use. The Board of Review perceives no reason for disturbing their find
ings. 

Counsel for the accused argues that the evidence does not show 
-conversion of the Japanese yen but, if anything, conversion of the pesos 
or dollars received in exchange. From the evidence that the Japanese yen 
was delivered to accused for exchange purposes and that he failed to- return 
either the yen or the proceeds, the court-martial could conclude that be · 
had converted the yen to his ow use. The further showing that he had actu
ally ma.de the exchange does not preclude the finding that the yen were con
verted. There is other evidence in the record from which the court-1:nartial 
could legitimately infer that at the time accused exchanged the yen he had. 
the intent to,convert it to his own use. If the exchange was made, not to 
carry out the terms of the trust, but to proyide him with money to engage in 
a poker game, the exchange consti'b.J.ted a conversion of the Japanese yen. · . ' 

£• Specifications 2 to l3 (excepting Specification 11) .of Charge II, 
and Specifications 10 and ll of the Additional Charge, allege that on thirteen 
different occasions between 23 January 1946 and 8 March 1946 accused breached 
his restriction to the area of Headg).larters, Far Eastern Air Service Command, 
APO J23. The offe~es are charged as violations of Article of War 96. 

It is established that accused was restricted, as alleged, by order 
of the Commanding General of the Far Eastern Air Service Command. The crder 
provided he would not leave the area without permission of the Commanding 
General or Headqua-ters Commandant. In violation of this restriction, ac
cused went to Nichols Field to. engage in flying on five occasions,· to the 
Wack Wack Country Club three times, to the Besedish residence in Manila three 
times, and twice to the Fort McKinley Snack Bar. In defense of his trips to 
Nichols Field, he related that in January 1946 he was instructed to get in 
his flying time. If he received such instructions, he should have procured 
permission to leave the area, and in de.fault of such authorization, he must 
be hel_d to have violated the restriction. · The Specifications are sustained. 

- 8 
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£• Specifications 1 to 3, the Additional Charge, allege borrowing 
from enlisted men on three occasions. Specifications 6 am 7, the Additional 
Charge, allege appearing in an enlisted men's club without the insignia of 
his rank, on two occasions. Specifications 8 and 9, the Additional Charge, 
.allege drinking with enlisted men on .two oc.,casions. All of these Specifi 
cations are laid under the 96th Article of War. · 

The borrowing from enlisted men was not disputed. The men in
volved were 110rking with accused at the ti.me, considered him a personal 
friend, am disclaimed any responsibility for the charges against him. 
Whatever view tha enlisted men may have taken of the matter, the !act re
mains that such a practice has been uniformly held violative of .Article of 
War 96. The Board of Review in CM 230736, Delbrook, 18 BR 29, 36, said: 

"The obligation that flows from indebtedness to a 
subordinate tends to weaken authority. It can become 
the Qause of improper .favor-. It impairs the integrity 
o,f required relationships. Where there is an actual or 
possible duty relationship between officer and enlisted 
man arising f'rom membership in the same camnand or from 
duty iti the same stat.ion, camp or post, the negotiating 
of a loan by an otticer from the enlisted man is pre
judicial to good order am military discipline.• 

The drinking with enlisted men is also undisputed. . It appears 
that on at least two occasions accused accompanied the enlisted men, 'With 
whom he was then "WOrking, to the_ enlisted men's club and drank beer w.1.th 
them. There is no suggestion of intoxication or ungentlemanly behavior. 
Although these offenses appear rather trivial, in accordance with many pre
vious decisions of the Board of Review, they must be held to be violative 
of Article of War 96. 

Witnesses !or accused did dispute the prosecution's 'evidence that 
-accused was notl'Saring the insignia of his rank at the time he visited the 
enlisted men's club. The court-martial saw fit to believe the sole witness 
for the prosecution as against the three witnesses for the defense. This 
was t},e court-i!l&rtial's.P.tarogative. J.CM, 1928, par. 78!,., p. 62. The find
ings o! guilty of these Specifications are sustained by competent evidence. 

6. War Department records show that accused is about twenty-two years 
of age, having been born 4 August 1924. He is a native of Missouri, where he 
received a high school education and subsequently worked as a gas station 
attendant and bookkeeper. He en-t?ered· the Army as an enlisted man on 31 March 
1943 and., havi.Dg complete~ his training as an aviation cadet, was commissioned 
a second lieutenant in the Aftir:i of the United States on 4 August 1944, entering 
upon active duty on that date. On 6 January 1946, he was promoted to first 
lieutenant. 

-9
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7. The court was legally constituted. No errors injuriously affect
, ing the substantial ri gh:ts or the accused were com.mitted during the trial. 
The Board or Review is of the opinion that the record is legally sufficient 
to support the findings of guil;-ty and the sentence and to warrant confirmation 
thereof. Dismissal is authorized upon conviction of the violation of the 
93rd or of the 96th Article of War. 

Judge Advocate 

Judge Advocate 

• 

•. 

- 10 
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JAGN-C~ 314056 1st Ind 
JUL 2 2 1946 

WD, JAGO, Washington, D. C. 

TO: The Secretary of :·;ar 

1. Pursuant to Executive Oroer No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of First Lieutenant Charles 
R. Heaton (0-2067850), Air Corps. ·. 

2. Upon trial by general· court-martial on 8 and 9 April 1946, this 
officer was found guilty of embezzlement, in Violation of Article of War 
93; and of making a false official stat~ment (Specification 1, Charge II), 
breach of restrictions (13 specifications), borrowing from enlisted men 
(3 specifications), appearing in an enlisted men's club without insignia 
(2 specifications), and drinking with enlisted men (2 specifications), 
all in violation of Article of War 96. He was sentenced to be dismissed 
the service, to forfeit all pay and allowances due or to become due, a.?ld 
to be confined at hard labor, at such place as the reviewing authority 
might direct, for eighteen months. The reviewing authority disapproved 
the specification alleging the mad.ng of a false official statement 
(Specification 1, Charge II), approved the sentence, designated the United 
States Disciplinary Barracks, Fort Leavenworth, ·Kansas, as the place of 
confinement, and forwarded the record of trial for action under Article 
of 1'.:ar 48. 

3. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. · I concur in the opinion of the Board 
that the record of trial is legally sufficient to support the findings 
and sentence as approved by the revien1.ng authority and to warrant con
firmation thereof. 

4. The record shows that the father of a girl friend of accused 
entrusted him with 2,550 Japanese yen, valued at $170, for the purpose 
of converting it into pesos. Accused received the yen on 4 February 
1946 but, at the time of the trial, on 9 April 1946, he had not returned 
either the pesos or the yen. Many requests were made in the interim for 
the return of the money, to which accused responded with varying excuses. 
He testified at the trial that he was car~1.ng the proceeds of the ex:.. 
change in his wallet and lost it in a bowling alley. His explanation. 
was at variance with other testimony in tho case which indicated con
vincingly that the money was lost by accused while playing poker. 

Accused was restricted to the area of Headquarters, Far East 
Air Service Command. On thirtesn occasions betvfeen 23 January and 8 . 
March 1946, he breached this restr-iction by making flights from Nichols 
Field and by visiting country clubs and private residences in ~anila. 
He also accompanied some enlisted men on two occasions when they went 
to an enlisted men's club to drink beer. Both tin~s he failed to wear 
the insignia of his rank. He· borrowed money from three of these enlisted 
men ·who were working in the same office with him. 

http:car~1.ng
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S. The accused is presently under an approved sentence in
volving dismissal and total !or!eitures for the offense or larceiv 
committed on 1 December 1945 at Fort :McKinley, Philippine Islands. 
The record of trial in that case is being submitted concurrently 
1'i th this case for your consideration. There is evidence in that 
case that accused is an excellent combat pilot and t.hat he parti 
cl.pated in at least one d~erous combat mission in the Pacitic 
theater. 

6. I recommend .that the sentence in this case, as in the other,.. 
be confirmed and ordered executed, but that in view o! the accused's 
youth and combat record six montha of the confinement imposed in the 
present case be remitted. 

?. Inclosed is a form of action designed to carry into execu
tion ~.he foregoing recommendation, should it meet with your appro~al. 

2 Incls THOMAS H. GREEN 
l - Record or trial Major General 
2 - Fom ot action The Judge Advocate General 

( o.c.M.o. 255, s Auguat 1946). 
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WAR DEPA.llTIJrnT 

In the Office of The Judge Advocate General 
Washington 25, D. c. 

JAGK - CL 3140?1 

U!IITED STATES ) 
) 

v. ) 
) 

Privata GEOOGE 'i"i. GRIGGS ) 
(6950564), Company B, 
21st Infantry. 

) 
) 

22 AUG 1946 
24TH ItJFM'TRY DIHSION . 

Trial by a.c.~., convened at Okayama, 
Honshu, Japan, 11 and 12 April 
1946. Dishonorable discharee and 
confinement for three (3) years and 
six (6) months. Penitentiary. 

HOLDING by the BOARD OF R.l!."'VIE.i{ 
SILVJ:ill.S, llcAfEJ: and ACimOYD, Judge i~dvocates 

1. The record of trial in the case of the above-named soldier has 
been examined by the Board of Jieview. 

2. The accused 'Has tried Ui)On the .following Charges and Specifica
tions: 

CHA...1GE I: Violation .. of the 93rd Article of War. 

Specification: In, that Private George Yf. · Griggs, Compan;r "B', 
Twenty-first Infantry, did, at Ok~y.:r,..a, Honshu, Japa..."l, on or 
about 31 December 1945, unlawfully enter the dwelling o.f 
Junichi .Takeda, with intent to commit a criminal offense, to 
vd.t, assault and battery on the occupants thereof. 

C.HARGE II: Violation of the 96th Article of War. 

Specification 1: In that Private George 'IT. Griggs, Company "B", 
Tv,enty-first Infantry, did, at Okayama, Honshu, Japan, on 
or about JO December 1945, wrongfully strike Kazuo Takcllashi 
upon bis face with his fists. 

Specification 2: In that Private George W. Griggs, Company "B", 
Twenty-first Infantry, did, at Okayama, Honshu, Japan,· on or 
about 31 December 1945, 'WI'Ongfully strike Junichi Taked~ upon 
the face with his fists. 

CHARGE III t Violation o.f the 69th Article of War. 
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Specifications In that Private George W. Griggs; Company "B", 
Twenty-first Infantry, having been duly placed in confine
ment in 21st RC"i' Post Stockade, Okayama, Honshu, on or 
about 2 January 1946, did, at Okayama, Honshu, on or about 
13 January 1946, escape from said confinement be.fore he was 
set at liberty by proper authority. 

ADDITIONAL CHARGE I: Violation· of the 92nd Article of War• 

Specification: In that Private George w. Griggs, Company "B", 
Twenty-first Infantry, did, at Okayama, Honshu, Japan, on 
or about 21 January 1946, forcibly and feloniously, against 
her will, have carnal knowledge of Misaka Tanaka. 

The ~cused ple~~d not guilty to all Charges and their Specifications. 
He was found guilty of the. Specification of Charge I except the words 
"with intent to commit a criminal offense., to wit, assault and battery on 
the occupants thereof" and not guilty of Charge I, but guilty of a viola
tion of the 96th Article of War. He was found guilty of Charges II and 
III and their Specifications. He was found guilty of the Specii'ication of 
Additional Charge I except the words, "forcibly and feloniously against 
her will," substituting therefor the words "with intent ton and adding 
after the words UMisaka Tanaka" the words "commit an assault upon said 
Misaka Tanaka by willful:cy- and feloniously striking her on the face and by 
removing part of her clothing, 11 and not guilty of Additional Charge I 
but guilty of a violation of the 9Jrd Article of War. He was sentenced to 
be dishonorably disc~ged the service., to forfeit all pay and allowances 
due or to become due, and to be confined at hard labor at such place as 
the reviewing authority might direct for twenty-two years. The reviewing 

· . authority1 approved only so much of the sentence as provided for dishonor
able discharge, total forfeitures and confinement at hard labor for three 

· years and six months., designated the "United States" Penitentiary, McNeil 
Island, Washington., or elsewhere as the Secretary or War might direct., as 
the place of confinement, and forwarded the record of trial for action 
under Article of War 5~. 

J. The Board of Review holds the record of trial legally sufficient 
to sup~ort the finding of guilty of the Specification of Charge I'and of 
a violation of the 96th Article of War thereunder; legally sufficient ·to 
support the findings of guilty of Charges II and III and their Specifica
tions; legally sufficient to support only so much of the finding of guilty 
of the Specification of Additional Charge I and of a violation of the 
9.3rd Article of War thereunder as involves a finding of guilty of an aggra
vated assault in violation of the 96th Article of ~ar; and legally suffi 
cient to support ol')ly so much of the sentence as approved by the reviewing 

2 
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authority a.s'involves dishonorable discharge, forfeiture of all pey- and 

allowances due or to become due, and confinement at hard labor for three 

years and six months in a place other than a penitentiary, Federal re

formatory or correctional institution. In view of the foregoing hold

ing only the findings in relation to Additional Charge I and its Speci

fication and the sentence 'Will be discussed herein. 


4. The accused, under Additional Charge I and its Specification, 

was charged with the crime of rape in viola!; ion of the 92nd Article of 

War. By exceptions and substitutions, the court found him guilty of the 

following specification in violation of the 93rd Article of Warr 


11In that Private George w. Griggs - did, - with intent to 
have carnal knowledge of Misaka Tanaka, commit an assault upon 
said Misaka Tanaka by willfully and feloniously strildng her 
on·the face and by removing part of her 9lothing. 11 

This specification does not charge the accused with the offense of assault 
with intent to commit.rape £or the reason, regardless of what the evi
dence mey- show, that it fails to allege the vitally important element- of 
want of consent to the contemplated carnal knowledge (MCM 1928, par. 1491~ 
p. 179) nor can it be considered as charging the accused with the offense 
of assault with intent to do bodily harm, for this type assault is not 

·a les~er included of.tense of rape, the specific intent required in each 
case being entirely different (CM ETO 4825 ~ 4 Bull JAG 89). Fur
thermore,. the use of the adjective 11feloniously11 in the_ Specification will 
not suffice to make the offense described a violation of the 93rd Article 

· of War, for there is nq allegation that a dangerous weapon was used in 
the so-called felonious striking (CM 107659; 125267/ Dig. Op. JAG 1912
1940, s. 451 (6)). In short, the Specification fails to ~et out a 
.	".felonious n or other assault in violation of the 93rd Article of War. 
It does, however, describei.,adequately an "aggravated" and "indecent" 
assault in violation of the 96th Article of "2·sr, which assault is a lesser 
included offense of the crime of rape (CM 218643 Bright, 12 B.R. 103; CM 
ETO 4235 Bartholomew 12 B.R. C ETO) 151). Excluding fran. the sentence the 
maximum punishment allowable for the other offenses there remains a one
year period of confinement as punishment £or this offense.· Since a sen
tence of dishonorable discharge, total .forfeitures and confinement at ha.rd 
labor for not more than five years is authorized upon a conviction of 
"aggravated " or n indecent" assault in violation of the 96th Article of 
War (CM ETO 12711 ~· CM ETO 4028 Moreno, ll B.R. (ETO) 259; CM 

ETO 4386, ~ (1st Ind) 12 B.R. (ETO) 333; CM NATO 1703 Smotherman), the 
punishment directed in this .case was not ~cessive. 

\ 

5. Penitentiary confinement is not authorized for simple breaking 
and entering in violation o:f Article of War 96, for the ,maximum eoni'inement 
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authorized is only six months (CM 220805, Peavy, 13 B.R. 73). For the 
same reason, it is not authorized for. simple a.asault and battery·in vio• 
lation of Article of·War 96 (AW. 42J D.C. Code 24-401). l.soape from 
oontinement is a purely military offense and as such is not punishable 
by oontinement in a·penitentiary (CM 240973, Allen, 2 Bull JAG 378). 
"Aggravated" or "indecent" assaults are not e~sly prescribed by 
a.ny statute or the United States or by the law of the District or 
Columbia and thus are not punishable by confinement in a. penitentiary 
(AW 42J CM ETO 14925, Bullook). Therefore, penitentie.ry confinement ii 
not authorized in this oase. 

-~~ J\lige Advocate 

~J./;.71'1C.u.Bpo , Judge Advocate 

·..i/lQ,.J4 , Judge Advoca.te 

http:Advoca.te
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JAGK - CM 314071 	 lat Ind 

YID, JA.GO, Washington 25, D•. C. 

TO a 	 Commanding General 24th Infantry Division, APO 24, c/o Postmaster, 
San Francisco, California. 

l. In the case 'or Private George W. Griggs (6950564), Company 
"B", 21st Infe.ntry, attention is invited to the foregoing holding by the 
Boa.rd of Review, which holding is hereby approved. Upon approval of 
only so much of the finding of guilty of the Specification of Addi~ 
tional Charge I and of a violation of the 93rd Article of War there
under as involves a finding of. guilty of an aggravated assault in viola
tion of the 96th Article of War, and of only so much of the sentence as 
approved by you as involves dishonorable discharge, forfeiture of all· 
pay·and allowances due or to become due, and confinement at hard labor 
for three years and six months in a place other than a penitentiary, 
Federal reformatory or correctional .institution, you will have authority 
to order the execution of the sentence. 

2. When copies of _,,the published order in this case are forwarded 
to this office they sho, be accompanied by the record of trial, the 
foregoing holding ant sement. For convenience or reference 
plee.se place the fi\1~,,,...---~· he record in brackets at the -end of 
the published order• 

. ~ ,' < 

(CM 3140n). · -~ i 
j .~ 

Inol H. GREEN 

Record of trial· Major General 


The Judge Advocate General 




.. 




WAR DEPARTMENT 
In the Offioe of The Judge Advooate General 

Wa.shington 25, ~· c. 
JAGK • C1l 314092 

24 OCT iS46 

UNITED STA.TES ) NEW YORK PORT OF EMBA.RKA.TION 

l 
) 

Trial by G.C.M., oonvened at Camp 
Shanks, New York, 23 April am 9 

Private MAURICE J. BISHOP, JR. )) ~ 1946. Diahonorable disoharge 
(33632282), 9201 TSU-TC, KP ) (auspellded), total forteiturea, 
Detaohment 23, Camp Shanlca, and cont'inement for three (3) yeara. 
New York ) Diaoipllnary Barraoka. 

-------------------..---------~ll)U)I:tiG by the BOA,Rl) OF REVIEW 
SILVERS, MoAFEB and .A.CKROlD, Judge Advocates 

1. The rec.ord of trial in the case of the soldier named above,ha.ving 
been examined in the Office ot The Judge Advocate General and there found. 
legally insufficient to support the findings of guil"t7 in pa.rt and legally 
sut.fioient to support the aentenoe, has been examined by the Board ot 
Revia. 

2. Upon examination in the Office of The Judge Advocate General the 
record of trial waa foUlld legally insufficient to support the findings ot 
guilty of the following Charge and Speoifioationa 

CHARGE Illa Violation of the 93rd Article of War. 

Speoif'ioationa In that Private l,fa,urioe J. Bishop, Jr., 9201 
TSU-TC, :Military Polioe Detaobmeat 23, Camp Shanks, New York, 
did, at the Ce;ntral Y.M.C.A., Richmond, Virginia, on or 

· about 6 March 1946, feloniously take, steal, and carry a.way, 
the following items, o.f some va.lue and less than tza.oo, the 
property of Lloyd M. lhaclcera 

Honorable Discharge Certificate from the Arlrf¥ of the 

United States,Enlisted Record and Report ot Separation. 

Honorable Discharge, W.D. A.GO Form. 53-56 

Separation Qualification Record of the United States, 

W.D. AGO Form 100.· 

3. Evidence in support of above Charge an:l Specification. 

Lieutenant Clancy testified that. atter·having warned the accused. 
of his rights under Article of' Wa.r 24. the accused made the following 
statement to hima 

"The accused told mo he left Camp Shanks on 8 Fe,bruary 1946 
and proceeded to Richmond, Virginia. That he wu due back on 13 
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February 1946. but fa.iled to oome ba.ok to Camp Shanks. 'While in 
Richmond. the a.ocused stated that he stayed a.t the Y.M.C.A., under 
a fictitious name from the 9th until the 11th of Ma.roh 1946. regis
tered as Marvin Brown. To get back before that. the accused also 
stated that he found a· brawn envelope on a chair near the shower 
room in the Y.M.C.A. and he purloined the aeme. He found in the 
envelope disoharge papers and oertain other reoords belonging to , 
a Uoyd M. Thacker. On the 12th ot 18.roh 1946, he applied for a. 
job at the P. Lorillard Company in Richmond, using the discharge 
papers that he had ta.ken from the Y.M.C.A., to get the job. On 
applying tor the job he was told he needed a social aeourity card. 
When he knew this he went to the board and applied for and receind 
a oard, using the discharge pa.per he had taken a.t the Y.M.C.A. 
Then he returned to the Lorillard Company and went to work. On 
the afternoon of 12 March 1946, he was apprehended at the Lorillard 
Company by the m:l.li ta.ry police in Richmond and placed in confine• 
ment in the armory in Richmond on 13 Ma.rah 1946, •••11 (R. 25,26). 

A written sta.temen:t signed by a.coused was also a.dm:l.tted in evidence, perti• 
rient parts of which read u follows a · 

"On 5 March 1946, at 1400, a.t the Central Y.M.C.A., in Richmond, 
I saw a brown envelope lying near a ohair and bed in a dormitory. 
I knew that they contained the discharge papers of an ex-aern.ce• 
man and other allied papers. I took these papers becaJ.ae I figured 
that if I had them, the M.P.'s would not bother ma. So I picked 
these papers up and carried them off with me. The name of the 
original owner of these papers was 'Uoyd M. Thacker'. 

11 I used the name •U.OYD !.WlVIN THACKER' to get a Sooia.l 
Security Card a.t Richmond. I used the name 1 LWYD MARVIN m.A.CKER' to 
get' a job at P. Lorill&.rd & Co •• in Richmond. I showed the Honor
able Discharge pa.per• of Lloyd M. Thacker to Mr. Hoffman of that 
company when I applied for the job. The job was that of clerk. 
He told me that there were not many jobs available, but that he 
was impressed with m;y appearance, and conduct during the interview 
and so he gave ma the job. He told me that I oould work my way 
up to foreman because the other man who had the job wu prett7 
old ani intended to retire in a.bout two (2) years. 

· "On the same day that I got the job I registered at the Y.M.C.A. 
I signed as both 'Lloyd Marvin '.lha.cker• and 'Lloyd :M. Thaoker•. 
had the discharge papers that I had taken at the Y.M.C.A. on my 
person at all times, except when I was picked up by the 11.P. '•, 
when I had them in the oar, in whioh I was ta.ken to the Armor7 
before they took me up to the M.P. Of'fiGe. Later, however, I in
formed the M.P.'a where I had hidden them.• (Pros. Ex. 15) 

Lieutenant Clancy also testified that when.on a pre-trial investigation~ 
he showed Prosecution Exhibit 6 (honorable discharge oertifioate made out 
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to Uoyd M. Thaoker) to a.ooused. aocused admitted it •a• the one he had 
used to obtain employment in the P. Lorillard Company (R. 26). Aocu•ed 
made the same admission as to Proseoution Exhibit 8 (enlistment record 
and report of separation made out to Uoyd M. Thacker) when it waa shown · 
to him by Lieutenant Clancy (R. 27). -k'ihen shown Proaeoution Exhibit 10 
(social seourity oard ma.de out to Uoyd Mu-Yin Thaoker) aoouaed stated 
that he used the honorable disoharge to obtain this aooia.l aeourit7 oa.rd 
and signed the name of Uoyd Marvin Thacker on it (R. 28). At this time 
aocused also admitted to Lieutenant Clanoy that he had reoeiNd the,P. 
Lorillard Company pay roll cheok dated 22 March 1946 (Proa • .Ex. 1:5) ma.de 
out to Uoyd M. Thacker and had indoraed it and received the money therefor 
(R. 29)and t.hat Proseoution Exhibit 11 wu an applioation. dated 11 March 
1946, for a room at the Y.M.C.A.. in Riohmond. Virginia, ma.de out by h1llL 
and signed by him using the name Lloyd ll. ftaoker (R. 28). 

Corporal Paul w. Cre.f'ton tHtified that he went to the Military Polio• 
Batta.lion in Riohmond and Qbtained oustody of the aooused and a manila en
velope. He then returned to Camp Shanks• New York. and turned both aoous ed 
and the manila envelope over to Captain Bostiok (R. 36). It was stipulated 
between the prosecution;defeme counsel and the aoouaed that Captain 
Bostick, .Provost Marshal of Camp Shanks, New York, reoeiived f'rom Corporal 
Crafton a. manila envelope containing Prosecution Exhibi ta 1 through 9 
(R. 37) • .Prosecution Exhibit? 1• a separation qualitioation record made 
out in the name of Uoyd M. Tha.oker. 

All the Prosecution Eithibits above referred to were duly admitted in 
evidence (R. 38.39). 

4. The only question presented by the record 1a the sui'ficienoy ot 
the evidence in corroboration ot the oral and written ate.tementa of ao• 
cused quoted above. both of which statements amount ~land complete 
confession of the larceey of the discharge papers of Uoyd M. Thacker by 
a.oouaed. The Manual for Courts-Martial provides thats 

aAn accused can not be oonrlcted legally upon his unaupported 
confession. A court may not consider the confession of an ac
cused as evidence against him unleaa there be in the record. 
other evidence. either direct or oiroumstantial. that the offense 
has been committed1 in other words. there mu.st be evidence of 
the corpus delicti other tha.;i the confession itself. ••• Thi•. 
evidence of the corpus delicti need not be sufficient of itsel.t 
to convince beyond a reasoD&.ble doubt that the offense oharged 
ha.s been committed, or to cover every elment of the charge. or 
to connect the accused with the offense. ••• In a case of alleged 
larceny ••• evidence that the property in question was missing 
under circumstances indicating ••• that it was probably stolen 
••• would be a oomplie.noe with the rule." (MCM, 1928•. par. 114a.} 
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It has been consistently held that the corpus delicti need _not be established . 
beyond a reasonable doubt aliunde the confession, but some evidence corroborative 
of the confession must be produced, and suoh evidenoe must touch upon the 
corpuis delioti (CM 256407, Jaycox, 36 BR 269, 2_77; CM 239085, ~, 25 BR 
41,43; Cll 317673, Wing). 

In the instant case the ·confessions of a.ocuaed show that at the time 

e-'ld place alleged and while in an absent without leave status he took the 

discha.rge papers of one Lloyd M. Thacker which he found either lying nea.r 

a chair and a bed in a dormitory or on a. chair near the shower room of 

the Y.M.C.A. in Richmond, Virginia. He thereafter assumed the name Lloyd 

IJ. Thacker and used tl,le discharge papers to procure a. Social Security card 

in that ruune and to gain employment with the P. Lorillard Company. A, 

taking and carrying away of such lost or mislaid papers under these ciroum

stanoes constitutes larcmy (Commonwealth v. -~,- 116 1~ss. ,42; Regina . 

v. Peters, 1 c. & K. 245, Sa.yre 910; lfuarton 1 s Crimina.l Law, 12th Ed., 

sec. 1~41). 


The Board of Review is of the opinion that the record of trial con

tains ample evidence corroborative of these confessions and touching, if 

not proving, the corpus delicti. By a series of admissions made inde

pendently of the confessions a.ta pre-trial investigation, accuse~ id~n

tified two of the three discharge papers he is charged with having stolen, 


. a.nd stated that he had used them to procure a. Sooia.l Security card, like
wise identified, and to ga.in employment in the P. Lorillard Compa.ey under the 
name of the owner of the papers. He also identified a. pay roll check of 
the P. Lorillard Company made payable to him in his a.ssumed n&llle and an 
application for a room at the Y.M.C.A. in Richmond, Virginia., made out by 
him and signed with his assumed name. All these documents were properly 
a.d.'Tlitted in evidence at the trial and serve to corroborate the oonfessions 
in every detail. 

Aocused.• in his written confession, stated t:!:J.e.t he had the disoha.rge 

papers on his person at a.11 times until sho~tly before he wa.s apprehended 

by the military police and that he later informed the military police where 

he had hidden them. Although there is no direot testimoey showing a.ooused 1a 

possession of these papers, there is evidence aliunde the confession that 

they were delivered to.the witness Corporal Crafton by the military polioe 

who had apprehended aocused. A fair inference a.rises, therefore, that 

following a.ocused' s instruotions the milita.ry police found the pa.pera . 

hidden by.him and forwa.rded them, along with a.ccuaed, to accused's organ

ization. This evidenoe a.lso oorrobora.tes a.ooused's oonfessions. There ia 

no reason to assume that accused a.cquired another'• discharge papers in 

any manner other than theft, for it·is well known that such papers are of 

a. peculiarly personal nature and are highly prized and often used by the 

owners thereof. Evidence a.liunde the oonfession shOKing the aooused to have 

been in possession of the allegedly stolen property under circumstanoes in-· 

dioating that it probably had been stolen is a sufficient corroboration· of, a 

confession admitting the theft (CM NATO 2190, Vena.bleJ CM NATO 1366, Anderaon; 
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CK 202928, Cooley, 6 BR 371J CM 210693, Ale::umer, 9 BR 331,336, review 
of caaea ). The above stated rule 1a particululy applicable .in thh cue. 

s. For the above stated reasons the Board or Review holds that the 
record or trial is legally sufficient to 1upport all findinga of guilty 
and the .•ent;ence. 

~f.]'.Y)'!.'I a · , .Wgo Advocate 

..fil.lt:l--lt;,J ,Judge AdTOca1:e 

JAGK • CM 314092 lit Ind 

'WI>, JAGO, Board of Review No. 2, 24 October 1946 

roa The Judge Advocate General 

For hi• informe.tion. 

• 

CHESTER D. SILVERS 
Lt Col, JAGD . 
Chairman, Board ot Review No. 2 
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WAR DEPA.RTMENT 

In the Office of The Judge Advocate General 


Washington, D. C. 


AUG 2. 9 1946JAGQ-CM 314161 

UNITED STATES ) ~UARTERS 9TH INFANTRY DIVISION 

v • . 
) 
) Trial by a.c.M•., convened at 

Private JOHN W. DOUGLAS 
) 
) 

Augsburg., Germany, 10 April
1946. Dishonorable discharge 

04952222)., Service C~, 
761st Tank Battalion. 

) 
) 

and confinement at hard labor 
for the term of his natural ll.:f'e. 

) United States Penitentiary, 
) !evdsburg, Pennsylvania. 

R.EVIEJ by the BOARD OF REVIEJ/ 

WURFEL, OLIVER and J.IJDOllNELL, Judge Advocates 

1. The Board o.:f' Review has examined the record o.:f' trial in the case 
of the soldier named above. 

2. The accused was tried upon the .:f'ollowing C~ge and Specification: 

CHARBE: Violation of the 92nd. .Artic:te of War. 

Specificationa In that Private John W. Douglas, Service Compaey-, 
761st Tank Battalion, did, at Teisendorf., Bavaria, Germa.ey-, 
on or about l3 :March 1946, with malice aforethought, ldll 
.tuil3", deliberate13", .feloniously, unlawfuJ.l3' and With 
premeditation ld..ll one Private 1-1.illiam o. Hobbs, Junior, 
a human being by shooting him 'With a carbine. 

Accused pleaded not guilty to, am was found guilty _of, the Charge and its 
Specification. No evidence of previous convictions was introduced. The court 
sentenced the accused to be dishonorab~ discharged the service, to forfei.:t 
all ptq and allowances due or to become due, and to be confined at hard 
labor for the term o! his natural life. The revie'Wing authority approved 
the sentence and i'orwa.rded the record of trial !or action under Article of War 
5oi. 

3. Evidence !or the Prosecution. -Private Fry testified that he .was 
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working at the Enlisted Men's Club of the 761st Tanlc Battalion at Tiesendorf., 
Germany., on the night or·13 March 1946., as doorman and ticket taker. He 
knows the accused., who was in the military service., and saw accused at the 
club bar that night arguing with deceased. Deceased., Private William o. 
Hobb., Jr., was inside the bar, accused was outside the bar and they bad · 
each other by the collar. , The 'Witness parted them (R 13) and accused struck 
at deceased once and deceased did not attempt to strike back. ·Neither had 

· a weapon at that time. Helga., a blonde., was behind the bar at that time. 
It was then about 21.50 and accused went outside (R 14), came back to the 
bar a couple of minutes later and left again (R 1.5). After accused left 
deceased got his coat and. said, 11\fell I'm going home" and went ont. De
ceased did not take a weapon with him and, there was none behind the bar. 
At about 2200 the witness heard a shot., waited a couple of minutes., 'lfBnt to 
the door and saw deceased :cying on the .floor (R l.5). This witness was re- · 
called and testified that i1e did not have any weapon in his possession or 
control on 13 March 1946., did not give deceased a pistol that night and did 
not see deceased llith any weapon on his person or under his control that 
night (R 42)., , 

Helga. Freiwang., llho worked at the Enlisted Men's Club in Teisendor! 
waiting on tables and behind the bar (R 26)., saw the accused there about 
nine o •clock p.m • ., on 13 March 1946 (R 2.5). She testified that she knew 
accused well. li3 was sitting at a table and Helga brought accused drinks 
(R 26). She served ten glasses of cognac to his table. Accused told Helga 
to come to him, and she told him to leave her alone. .lt that time Helga 
was in front of the bar. Later when accused was drunk he told Helga that 
he would shoot her i.f she didn't come to him. Accused gets mad quic~ 
when he is drunk. He sent another girl to tell Helga he wanted to see her. 
When Helga T.ent to accused •s table he was very angry and said he would shoot 
her when she 11ent home if' she didn •t come to him. At first there had been 
another person at the ·table with accused but later ha us alone (R 27). 
When accused said he would shoot her., Helga searched him to see if he had 
a pistol and he did not. This was about ten o •clock p.m. · Helga knew the 
deceased and Private Fry, both of ,v:hom worked at the bar. That night s:tie 
saw accused and deceased arguing (R 28) at the bar. Helga at that tima 
was at her table right next to the bar (R 29) • 

Sergeant Burks testified he was Sergeant of the Guard on 13 March 1946., 
that accused had been a member of the guard and came of! duty at 1600 that 
day and had no occasion to have a weapon after that. The Viitness -went to 
the club about 1900 that night (R 19). About 2100 accused and deceased 
were arguing and cursing loud~ by the' bar. Accused had deceased by the. · 
collar. The witness parted them and a few minutes later they were arguing 
again and once more the 'Witness parted them. Deceased said to accused., 
"You can't come behind the bar," and accused said., ttyou can't tell me mat 
to do." ·As they were parted the second time accused hit deceased and said., 
ttI 'll see you outside" (R 20). The 111tness then searched accused to see 
if he had~ pistol and found none (R 21) and told accused to go outside., 
Accused said., ,"This man here has a pistol," pointing to deceased. The 

2 



(29) 

w.l.tness testified that accused told him that Fry had passed a pistol or 

something that looked like a pistol to deceased (R 23); when recalled, 

however, he testified that accused made no such statement to him (R 43). 

The T.i.tness searched deceased and did not find a weapon (R 23, 24). lfben 


. recalled, after accused testified, Sergeant Burks testified that he searched. 
accused but did not search a:eyone else (R.43). A.t'tel! telling the 11:i.tness 
that deceased had a pistol, accused backed off' and said, •don't get 1n ·. 
.front of' me, because iey- brother got shot that way" (R 23). After accused 
le.ft the club the 'Witness went to call the Officer of' the Day but couldn't 
.find him, started back to the club, and when he got to the top of the stairs 
saw accused standing there to the right of' the door llith a carbine in his 

· right hand pointed toward the door, and it looked like his .finger was 1n 
the trigger guard. .Accused was alone (R 21) looking toward the door (R 25) 
and said, "Don't crowd me," excited~. The 'Witness went back down stairs 
to look for the Officer of the Da.y. When he got to the bottom of the stairs 
he heard a shot fired and kept right on going (R 22). He did not see de
ceased have a weapon at ~ tilOO that night nor offer to fight accused. De
ceased was busy with his duties behind the bar and was selling coca colas 
when acc_u~ed said to him, •I'll see you outside• (R 24). 

Sergeant Finley was at the club at about 2200, on lJ March 191'6., standing 
in the middle of' the .floor and heard one shot (R 10), ran to the door and saw 
deceased ~ng on his back about five .feet awa::, from accused, who was on his 
lmees 'With a carbine in his rignt hand. .ls soon as the witness came .through 
the door, accused jumped up and ran down the steps holding the carbine and 
without seying anything (R 11). 

i 
I . . 

/ Lieutenant Godbold, S-l of the 761st Tank Battalion, testi.fied that he 
was Officer of the Da.y on· ]J March 1946, that at about 2200 he left the 
Battalion Command Post and started to the Enlisted Men •s Club. On the wa-r 
he met two soldiers who reported there had been a shooting. When the witness 
arrived at the club he found deceased am. another soldier by the riame o! 
Walker lying in the vestibule of the hall of the club. Both of these .soldiers 
were bleeding profusely, at. the tine. The deceased was bleeding around 'the . 
region of' the heart. ·The llitness had both soldiers removed (R 7). Deceased· 
was lying about four .feet from the doorway to the main room of the club (R 8). 

·A carbine clip was lying near the body· and a couple of discharged cartridge 

casing 1Vere within a few feet of the clip (R 9). ~his was about 2225, about 

two minutes after the shooting took place. The wi.tness sent the two men to 

the Medical Detachment and then returned to the club to inte~ witnesses. 

At about 2245 accused, at the Battalion Command Post, handed his rifle to 

this witness and said, "I'm the man you're looking for," and '1I shot the two 

men in question" (R 8). · 


Captain Madi.son, Medical Corps, testified that be was the Battalion 

Surgeon of the 761st Tank Battalion and that at 2225, on 13 l4arch 1946, he 

examined the b<:>cy" of the deceased (R 5). He found a bull,et wound in the 

chest about an inch to the left of the -sternum, over the precordi'Wll.. (sic), 


.3 



(Jo) 

11hich made an exit on the right; lateral chest, approximate~ three fingers 
breadth above the right costal margin. There had been severe hemorrhage 
and marked empcysema o! the left chest, the bullet having entered 1.n the 
area o! the heart. The cause of death was gunshot wound 1n ·the chest, 
wbich damaged the right lung, the liver and possib~ the heart·. The wound 
appeared to be caused by a .30 caliber rille bullet, am there was no evi
dence o! powder burns on deceased 1s underwear (R 6). . . . . 

4. Evidence 
' 

fer the Accused. Private 'Williamson was at the club on 
the night of 1j llarch i9L6 and at about ten o'clock p.m. heard a shot, was 
told J;lot to move, so sat there and Je ft tm club about thirw minutes later 
(R 31). The next day this witness !ound what 11looked like a .45 automatic• 
pistol across the street .trom the club near the· Serti.ce Compan;y and turned. 
it 1n to the charge ot quarters. He c:lidn 1t know .trom llhere the pistol came 
(R 32). . 

The accused, after being ~ advised of his rights, elected to be 
sworn and testified that he was not relieved fr~ guard duty until ,1800, 
that he 118nt to turn his carbine into the .Armorer but could not find him, 
that he found his om room locked and 11ent over to the club to find sane · 
of the other boys llho lived in his room to get a key so he could put the 
gun 1n his room. · In .tront of the door to the ~ room there were eight or 
nine packing crates and accused.put the rifle behind the crates, because 
guns were not allowed in the club. Accused could not find s;q of the bars· 
he was looking !or, stqed at the club and did quite a bit of drinking a.34). 
Accused 1s own statement of the events immediate~ leading up to the shootillg 
is as follows (R 34, 35) a · 

11* * * When the girl brought the drinks to our · 
table, I told her to tell Helga, another girl 
who works there in the Club, to come to m:, table, 
because I ·wanted to talk to her, but this girl 
didn 1t anS118r me - well, we had a few more drinka 
and then I looked around and there was Helga stand-·: 
ing there beh:i.Dd me and I asked her if Louise, the 
other waitress, had told.her an;n,hing:, but she 
didn 1t answer me, but turned around and started 
back towards the bar. I got up .trom the table 
and went after her; then she went behind the bar 
and I started to go through the bar door,~ then 
this Hobbs told me that I couldn 1t go behind the 
bar, and. I saida 11 • • • I understand that I can't · 
go behind the bar. • • • ". Then I called to her 
behind the bar, so that she could talk to me there 

· at the side of' the bar. Then Hobbs said that I 
couldn't talk to her. and I asked him lfwcy?•. I 
saids"••• I've knO'ffll her as long as the rest o! 
you••• 11 , and I asked Hobbs it he was interested 
in her. Then Hobbs saids 11 •••I don't give a damn 
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about that •••you can't speak to her••• '; then, as he 
said this, he moved back a little closer to Fry, the 
bartender 'Who was behind the bar then, am I saw 
Fry removing the butt end of a gun from his left 
pocket - · · 

"Q. 	 Do you know that it was a g\Ul? 

11.A.. 	 Y;s, I saw the butt end -- I saw it as Fry was tald.Ilg 
it out of his pocket - so then I said: '• ••that's 
O.K•••• ,, I said: , ••• just as long as I know ilhat it's 
all a bout ••• 1 • Then the Sergeant of the Guard came up 
to the bar and up to this time no one had made. arv 
attempt to. stop us; we was close over the bar, but we 
badn 't made any fuss up to this time, but then the 
Sergeant of' the Guard came up and saids 1•••o.K. 
Douglas, let 1s go••• '. Then I told the Sergeant of 
the Guard that Fry had given Hobbs this gun, but the 
Sergeant of the Guard didn 1t search either of the ·. 
other men, he just searched me. So, then I went 111th 
the Sergeant ·or the Guard to the door of the Club and 
Burke •s girl was sitting there mar the door, so we 
stopped there at the door and talked to the girls 
there for maybe about 1'i.fteen minutes. Then, as I · 
got up to go, I saw Hobbs coming towards me, 111th 
both, of his hands in bis pocket; then I started !or 
the door .and Hobbs was still caning towards me, 11:1.th 
his bands in his pocket - - but there were quite a 
!ew people dancing around him just then and he couldn't 
get to me very fast. - 'When, I was sure tha'j; he was 
coming !or me, I saida ••••go on back ••• ,, ~ut he kept 
on coming - just about that time the dance· stopped and 
he started for me again, -ard 'When be got about to me, 
I pushed him away - just there b,r the door into the · 
room; I pushed him away 'With my left hand and i pushed 
him far enou_gh away from the crates so that I. could 
reach £or my carbine - I pushed him with my le.ft hand 
and I reached £or the carbine lti.th iey- left band - I 
mean, with my right hand. Then, a couple o! seconds 
later, just as I was turning arowid 'Yd.th~ carbine, 
I saw that he was pulling something out of his pocket 
- so I fired a shot quick and then we was wrestling 
there and after we had wrestled a little while, he 
let go of me and £ell down on the floor. I had dropped 
the carbine while we ·was wrestling there, but 1rhen he 
let go o! me, I reached over and picked up the gun and 
then I turned around and started down the steps. When 
~ le.ft the Club, I went over to a church a little ways 
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away and sat down there 1n the archlfl9' o! the church 
far about 15 minutes and then I got up and went aver 
to the Battalion CP and gave m;yseli' up - then the CD 
came 1n and I saidr " •••I 1m the ~ ;you •re lookillg 
!or, sir....... 

Accused denied that he said~ "Don't crowd ma" (R .36), that he threatened. 
to kill Helga that night when she left the club (R 43), and also that, he said 
to deceased, "I 111 see ;you outside" (R 41). Accused testified he had been 
having sen.al relations 111th Helga (R 39) and didn •t know lby she n.s angry 
with him. He knew deceased had a pistol, bad seen Fry give it to him and saw 
the butt end of it llhen deceased put it in his pocket, "thought that_ hens 
t4k:Jng it out o! his pocket, so I just turned around and fired as quic~ as 
I could" (R J8). Accused admitted that llhen he shot deceased at about 2200 . 
(R.40), he knewllhat he was doing (R 38). 11He was coming for me and I knew 
that he had this pistol, so I had it 1n rq mind to get the carbine, at the time 
that I went through the door,• and that it was about three or four minutes ' 
after he nnt out the door before be shot deceased. A. tew minutes before ac
cused left the .club he told one of the girls he bad better leave before he got 
into trouble (R 40). 

. s. lfurder is the killing o! a human being with malice a.f'orethought 
· and 'Without legal justification or excuse. The malice may- exist at the time 

the act is camnitt,ed and~Jll&7 consist of knowledge that the act which causes 
death 11111 probab:cy- cause death or grievous bodi'.cy' .harm (ICU, 1928, par. 148a, 
PP• 162-164). The law presumes malice where a dead:cy-. weapon is used in a 
manner likeq to and does in fact cause death (l Wharton •s Criminal Law (12th· 
Ed. 1932), sec. 426, PP• 654-655), and an intent to kill ma;y- be inferred .1'ran 

'an act of accused wiich manifests a reckless disregard o£ human life (40 CJS, 
. sec. 44, P• 905, sec. 79b, PP• 943-944). 

The proof required to suwort a findl.ng of guilty is laid down 1n 

~ llarmal tor Courts-Martial as !ollona , . 


. . 
"(a) That the accused killed a certain person - or 
described b,r certain means, as alleged {this involves 
proof that the person alleged to have been killed is 
dead; that he died in consequence or an inju.r,r received 
by him; that such injury -.as the result or the act or 
the accused; and that the death took place within a 
year and a day at such act); and {b) that such killing 
was with malice atorettought" (1ev., 1928, par. J.48a, 
P• 164). 

The evidence in_this case is conclusive that accused shot Private mlliam 
O. Hobbs, Jr., with a .30 calibre carbine and that Hobbs di~ a few minutes 
late?;" in consequence o:t this gunshot w:>und inflicted by the accused. That the 
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accused acted w.i.th mali::e aforethought is established by the evidence that 
accused was the aggressor, that accused left the club room inteming to and 
in fact did get his carbine from behind the crates, ns seen standing with 
it levele~ at the club room door 'When no one else was present, and that it 
was three or four minutes from the time accused left lllltil the deceased came 
through the door. It is apparent that accused was motiviated by a calculated 
intent to prevent deceased from interfering with accused's pursuit of Helga, 
with whom accused was engaged in a meretricious relationship. Accused had 
threatened to kill Helga if she did not come to him and told deceased, •I 111 
see you outside.• In view of the overwhelming evidence to the contrary, the 
court was justified.in disbelieving accused's testiI!lOl!zy' den;ying these threats 
and claiming that he acted in self-defense. All witnesses other than the 
accused establish that neither Fry nor the deceased had arr;, weapon that night 
and that deceased committed no aggressions on accused. There was a club rule 
against weapons am accused knew this and had left his outside. finally the 
accused '.s awn testimony that it was three or .four minutes .from the time he 
went out' the door until he shot the deceased divests his claim o.f' self-defense 
of all probity. 

6. Accused is twenty-four years old, single and cl.aims one dependent. 

His education consists of six years of grammar school. Hl.s AGCT score o! 1S 

(Class IV) indicates low intelligence. In civil life accused was a truck 

driver hauling coal and .freight. He was inducted JJ March 1944, came over-· 

seas 30 October 1944 and his highest grade attained is Private First Class. 

Accused was awarded. two bronze stars far combat participation with his unit 

and has no previous convictions· by cour:t;-martial. · 


7. The court was leg~ constituted and had jurisdiction of the person 
and the subject matter. No errors injuriousq affecting the rights of the 
accused were committed during the trial. For the reasons. stated, the Board 
of Review is of the opinion that the record of trial is legal4" sufficient 
to support the findings of guilty and the sentence, and to warrant confirmation 
of the sentence. A. sentence of death or life illlprisorunent is mandatory upon 

. conviction of. a violation of Article of war 92. 
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----------------------------

WAR DEPARTME:NT , 

In ~ne Office of The Judge Advocate ,,eneral (35) 

Washington 25, D. C. · 

JUN 2 8 1946 
JAGQ - 014 31.4165 

UN IT~ D ST ATES )· THE .ARHE.ED SCHOOL 
) 

Te 

Private First Class HERBER'.e 
G. JACOBS .(RA 15056622), 
Headquarters Company, Re
placement Training Center, 

) 
) 
) 
) 
) 
) 

Trial by G.C.M., convened at 
Fort Knox, Kentucky, 16 May 
1946. · Dbhonorable dbcharge 
and confinement for six (6) 
months. Post Guard House. 

Fort Knox, Kentucky. ) 

HOLDING b7 the BOARD. OF REVIEW 
OLIVER, TREVETHAN and DAVIS, Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the soldier named above and submits'this, its holding, to The Judge 
Advocate General. · 

2. The accused was tried upon the following Charges and Specitiea
tions: · 

:cHARGE Ia Violation of the 9~th Article of War. 

Specitieation la Nolle.prosequi. 

Specification 2a In that Private First Class Herbert Gii Jacobs, 
Headquarters Company, Replacement Training Center, did, in 
Hardin County, Kentuck7, on or about l April 1946, unlawfully 
operate a motor vehicle on a public highway, to wit: United 
States Highway 31-W, in a careless manner without regard for 
the safety and convenience of pedestrians and other vehicles 
upon the highway. 

CHARGE Ila Violation of the 94th Article of War. 

Specification: In that Private First Class Herbert G. Jacobs, 
Headquarters Company, Replacement '!'raining Center, did, at 
Fort Knox, Kentucky, on or about l April 1946, knowingly and 
willfully apply to his own use and benefit one govermnent 

·. 	 vehicle, make Pl~uth 4 door sedan, model 19~, W. No.168322, 
of a value in exeese of fiftr dollars ($50.00) the property 
of the United States furnished and intended for the military 
services thereof. · 

' 
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Accused pleaded not guilty to, and was round guilty or, all Specifications 

and Charges. No evidence of previous convictions was introduced. Accused. 

was sentenced to be dishonorably discharged the service, to forfeit all 

pay and allowances due or·to become due, and to be confined at hard labor, 

at such place as the reviewing authority may direct for two (2) years.

The reviewing authority approved the sentence but reduced the period of con

.finement to 6 months, designated the Post Guard House, Fort ~ox, Kentucky, 

or elsewhere as the Secretary of War may direct, as the place of confine

ment and forwarded the record of trial for action pursuant to Article or War

50½. . 

). Evidence for the prosecution. The accused was the driver of a 
Plymouth sedan which was under the control of the office of a Colonel Holtzworth. 
Colonel Holtzworth, his assistant, two general officers, their aides, and the 
dispatcher could authorize the use of this vehicle (R. 7, 8). As Colonel • 
Holtzworth left his office with the Commanding General about 1745 hours on l 
April 1946, the accused was in the car in the vicinity of Headquarters and the 
Colonel signaled him that his office would need him no longer. Under previous 
instructions accused was then to return the vehicle to the motor pool. Colonel 
Holtzworth did not give the accused authority to take the vehicle .off the post 
the evening or April 1st (R. 8). · · 

About 1900 hours on 1 April 1946 a star£ car was observed on the road to 

Elizabethtown, outside the post, proceeding at a fast rate ot speed. As it 

passed three autos travelling in the opposite direction it side-swiped one, 


.hit the· second and then forced1the third auto of£ the road. Two eutomobiles · 

followed the staff car, until it turned down a lane and stopped. The driver 

of the staff car was the accused; he was the only person 1n the car. The ac

cused bad a,trip ticket which checked with the vehicle he was driving. The 

vehicle was damaged (R. 9, 10, 11, 12,. 14, 15). · 


About 1745 hours on l April 19#6 accused was given a new trip ticket £or 

a staff car, a late model Plymouth. Late that night the car was towed in by 

a wrecker (R. 18, 19). Fort Knox Administrative Regulations prohibit the 

operation or Government vehicles off the reservation £or other than official 

business of training (R. 20). Judicial notice was taken or the value of the 

vehicle (R. 20). ' 


4. Evidence for the defense. Arter the accused's rights as a witness 

were explained to him, he elected to remain silent (R. 21). No evidence was 

introduced by the defense. 


5. A• Specification l, Charge l (Reckless driving). The findings of 
guilty of this Specification are supported by abundant evidence in the record. 

. R• Specification, Charge .ll (Misappropriation of Government ~e
hicle). The evidence that the vehicle which accused was driving at 1900 hours 
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on 1 J.pril 1946 was the same vehicle which he was ordered' to return to 
the motor pool at 1745 hours is not very strong. Assuming tpat 1t·wae 
the same vehicle, the record does not support a finding that hie use ot 
the automobile was unauthorized. He had a trip ticket tor that vehicle 
in his possession and any one ot six persons, other than Colonel 
Holtzworth, could have authorized its use.· There is no direct evidence 
that his use or the vehicle was unauthorized nor is there any circum
stantial evidence from which such an. i.Ilterence could reasonabl7 ha~e been 
drawn b7 the court. The record or trial ia legal17 insutticient to sup
port the findings or guilt:,-. · 

,g. Sentence. The offense of reckless driving, in violation of J.r-· 
ticle of War 96, is not listed in the Table or Maximum Punishments, nor 
is any included offense or any closely related offense so listed. The 
maximum period of confinement under the District ot Columbia Code is three 
months - section 40 - 605. (c), and this is the maximum period ot confine• 
ment which may be imposed by sentence ·of a court-martial (Cli .302181, 1 

• 

Smithez). . · · 

.6. the charge sheet shows accused is 22 ;rears ot age. He enlisted at 
at Fort Francis E. Warren, Wyoming, 11 October 1945, tor a period ot three 
years. He had prior service from 2~ September 1940 to 10 October 1945. 

· '/ ~ The court was legally constituted and had jurisdiction ot the person 
and the subject matter. Except as noted above, no errors injuriously- af
fecting the rights ot the accused were committed durµig the trial. 'For the 
reasons stated the Board of Review holds the record ot trial legally sutti
cient to support the tindings or guilty- of Charge ~ and Specification 2 
thereunder, legally insufficient to support the findings of guilty ot Charge 
II and its Specification, and'legal17 sufficient to support only so much or 
the sentence as·:· involves .- confinement at hard labor for three months and 
forfeiture ot two-tb4rds pay per month tor a like period. 

Jj:O:f!_~~C:~Ztt..:~Zl.s~~-'Judge Advocate 

__._(t____ql_,&'.Y" . .... _·__,Judge Advocate ______,_-}ir,.__ ~-----
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JUL 151946 
JAGQ - CM Jl.4165 	 1st Ind 

1VD JAGO, itashington 25, D. C. 

TO: 	 Commanding General, Headquarters, The Armored School, Fort Knox, 

Kentucky. 


1. In the case or Private First Class Herbett G. Jac,.,bs (RJ. ·15056622), 
attention is invited to the foregoing holding bf the Board of' Review that· 
the record ot trial is legall1 sui'ficient to support the findings or guilt1 
of Charge I and Speci!ication 2 thereunder, legall1 insufficient to sup
port the findings of guilt1 ot Charge II and its Specification, and legall1 
sufficient to support onl1 so much or the sentence as involves confine
ment at hard labor tor three months and forfeiture or two-thirds pa7 per 
month tor a like period, which holding is hereby approved. For the reasons 
stated in the holding by the Board of' Review, I recommend that the f'ind
in~s of' guilty and the sentence be modi!ied accordingly. 

2. · When copies. of the published order in this case are forwarded to 
this office they should be accompanied by the foregoing holding and this 
indorsement. For convenience or reference, please place the tile number or 
the record in brackets at the end of the published order, as follows: 

(CM :314165). 

~~Oot. .... ~ 
THOA~ H. GREEN 

u.jor Gelleral 


1 Incl The Judge Advocate General 

. Record ot Trial 


. GNRUJ • 2d Im 

HQ, TAS., FT Knox, Ky, 22 July 1946 

TO: The Judge Advocate General, _War Dept, i1:ashington ~5, ~~C. ·. ·.•·' . 

· · . ~·cl:!!, r:.o 


Attention is invited to GCM0#56, copies enclosed.(CM 314165) 

FOR THE COMMANDANT: 

1 Incl added 

GCM0#56 
 ~£)J;:};~4 

TIEXJ. D. WHE,mE!l 1 

Lt. Col, AGD ., 
Acijui.,nt Gt:ue, .,1 
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11AR DEPART!'.ENT 

In the Office of The Judge Advocate General 


Washington, D. c. 


JAGH; - CM 314174 18 JUL 1946 

UNITED STATES 	 ) INFANTRY IBPLACELENT TRA.H!IITG CEll'lliR 
) 

v. 	 ) Trial by G.C.H., convened at 
) Fort HcClellan, Alabama, 2 :Iay 


Private AIi.THUR AGENS, JR., ) 1946. Dishonorable discharge 

(12203813), Company c, 28th ) and confinement at hard labor 

Battalion, 5th Training ) for four {4) years. Federal 

Regiment ) I?afonnatory. 


HOIJ)ING by the BOARD OF ffiVIEW
TAPPY, HOT'IEKS'IEIN, and STERN, Judge Advocates 

l. The record of trial in the·case of the above named soldier has 
been examined by the Board of Review • 

. 2. The accused was tried upon the following Charge and Specification: 

CHARGE:. Violation of the 93rd Article of War. 

Specification: In that, Private Arthur Agans,~: Jr., Company c, 23th 
Training Battalion, 5th Training Regiment, Infantry Replacement 
Training C,enter, Fort McClellan, Alabama, did, at Gadsden, 
Alabama, on or about 25 February 1946, feloniously.take, steal, 
and carry away, one, five passenger Buick automobile, model 37, 
license number 31 D 374, motor number-43385175, the property of 
Hrs. A. VT• .Wodliff, Gadsden, Alabama, and valued at more. than 
~plOo.09. . 

Accused pleaded not guilty to, and ·was found euilty of, the Charge and Spec
ification. No evidence of previous convictions was introduced. He was sen
tenced to dishonorable discharge, to forfeit all pay and allowances due or 
to become due, and to be confined.,at hard labor for four (4) years. The. 
reviewing authority approved the sentence, designated the Federal P.eformatory, 
Chillicothe, Ohio, or elsewhere as the Secretary of W'ar might direct, as the 
place of confinement and forwarded the. record of trial pursuant to the pro
visions of Article of i1ar 5<r}. 
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3. The prosecution introduced evidence to show that at about 10:00 p.m., 

25 February 1946, a 1937 Buick sedan, motor number 43385175, oVIIled by :Mrs. A. 
w. Wodliff was par1'"..ed in front of her apartment, 431 Turrentine Avenue, Gads
den, Alabama. At 10:15 p.m. that evening she discovered that her automobile 

r 	 had disappeared and she did not see it again for two weeks. She had not given 
accused permission to use it (R 6, 7). It'was stipulated by the prosecution, 
defense and the accused that the value of :Mrs. Wodliff 1 s automobile was µi 
excess of $100 (Pros Ex l). 

In a voluntary statement given to the investigating officer, accused 
stated that on 25 February 1946, he and Private Carl Knigge· vi.sited the town 
of Gadsden, Alabama, where they purchased two pints of whiskey. They also . · 
stopped at various places in the town for an 11occasional drink" and about 
ll:00 p.m. they roamed about in search of a car. After walking several blocks 

, the)r came upon an unlocked 1937 Buick sedan parked in a residential section. 
They entered the automobile, drove it to Fort McClellan and parked it behind 

· the Fifth I?agimental Chapel. · 

· On 6 March 1946, Private Glen R. Eole and a companion drove to Birming
ham in a 1937 Buick automobile which they obtained from a parking ],ot behind 
the Fifth .l?EJgimental Chapel at Fort McClellan (R 12, 20). Bole had asked aru:I
obtained pennission from accused to use the· car (R 18, 20). He testified 
that he had seen accused in the dispensary on 25 February at about 1:00 a.m. 
and that at that time accused was intoxicated (R 14, 15). 

4. After his rights as a witness 'Vi8re explained, the accused elected 
to remain silent and the defense rested without introducing any evidence. 

. 	 ' 

5. The witness Boles, called by the prosecution, under examination 
by the Trial Judge Advocate answered "I can• t recall'"' to a number of ques
tions. Thereupon the Trial Judge Advocate had the witness identify his 
signature on a statement made by him and introduced that statement in 
evidence, after the witness failed to respond to a question as to vmether 
the statement refreshed his memory. Clearly the statement was not admis
sible as a memorandum of 11facts once lmovm but now forgotten" (MCM 1928, 
par 119£} •.· Further, it is apparent from an examination of the statement 
that it ,vas not offered for impeachment purposes. Its o.ne and .Pnl.y pur
pose was to supply evidence which the witness repeatedly refused to give~ 
The receipt in evidence of this statement was tantamount to its introduction 
as a sworn statement of a witness who did not testify at ·the trial. The 
rule that extra-judicial statements made by witnesses (other than the ac
cused) 'Who have not testified at the trial are inadmissible is too mll •. 
established to require any citation of 'authorities. Accordingly, we have 
disregarded the contents of this statement in reaching our conclusion as 
to the legal sufficiency of the evidence. ' · 

The only competent evidence to s1,1:p,port the court's findings of guilty 
is the testimony of the owner as to the''theft of a certain vehicle and a 
confession by the accused• .A:1:t~ough accused's confession shows that he~ 
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and Knigge took a 1937 Buick automobile from somewhere in Gadsden, Alabama, 
on the night in question, nowhere in the record of trial is there any direct 
evidence establishin3 that the automobile so taken was the one owned by r.:rs. 
Wodliff as charged in the Specification hereunder consideration. Accordingly, 
accused's conviction of the offense charged ~an be sustained only if the cir
cumstantial evidence was so compelling as reasonably to y,arrant the inference 
that the automobile accused took was the one ovmed by l~rs. Yfodliff ('CY, 1928, 
pars. 78~ and 112£)• 

The only evidence from which such an inference could be drawn is that 
(a) sometime before l0:15 p.m. on 25 February 1946, Ers. ';Iodliff 1 s 1937 Buick 
sedan was stolen while parked on Turrentine Avenue, Gadsden, Alabama, a1;1d (b) 
about 11:30 p.m. that same evening accused took a 1937 Buick sedan from an 
undisclosed location in a residential area of Gadsden. There is no evidence 
to show from ;·lhat part of Gadsden accueed took the automobile. Furthermore, 
from the evidence before us it appears that accused took the automobile about 
an hour after :~rs. i'lodliff•s auto had been stolen. Such evidence, indicatin.; 
but a very' general similarity as t-o place and, on the other hand, a dissir.u
larity as to time, was utterly insufficient to·warr~nt an inference that ac
cused took L'rs. Wodliff 1 s automobile. Indeed, the dissimilarity as to time 
would indicate the contrary. Accordingly, we are of the opinion that fuis 
circumstantial evidence fell far short of possessing such strength as rea
sonably to,vra.rrant the inference that accused took the automobile belonging 
to lt':rs. Wodliff. As we have said before, evidence such as this night well' 
raise a suspicion as to the guilt of accused. However, findings of guilty 
of a criminal offense cannot be premised upon mere suspicions or proba
bilities (a,: 233543, ;.IcFarland, 20 BR 15), but can only be sustained if the 
evidence, whether di1~ct or circmnstantial, is such as to exclude every 
reasonable· hypothesis except that of accused's guilt (~~ 216004, ltoberts 
and !.:iller, 11 BR 69; CT.~ 196619, Goyette et al., 3 BR 27).· 

6. For the reasons stated, the Board of RevieY(holds that tile record 
of trial is legally.insufficient to sustain the finding of guilty and the 
sentence. 

Judge Advocate 

Judge Advocate 

Judge Advocate 
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WAR DEPARTMENT 
In the Office of The Judge ldvocate General. 

Washington 25, D. c. · 

'JAGQ - CM 314l87 

JUN 20 1946 


UN I '1' E »•ST ATES 	 ) INFANTRY REPLACEMENT TRAINING 
l CENTER, FT. McCLELLAN, ALABAMA 

v. 	 ) Trial by G.C.M., convened at 
) Fort McClellan, Alabama, 2 Mq 

Private CARL J. KNIGGE . (37416255), } 1946. Dishonorable discharge 
Company C, 28th Training Battalion,) and confinement for three (3)
5th Training Regiment, Infantry Re-) years. Federal Reformatory, 
placement Training Center, Fort Mc-} Chillicothe, Ohio• 

. Clellan, Alabama. 	 ) 

HOLDI!iG by the BOARD OF REVIEW 

OLIVER, TREVETHAN and DAVIS, Judge Advocates 


1•.The record 0£ trial in the case of the above-named soldier has been 

examined by the Board of Review. 


2. The accused was tried upon the following Charge and Specification; 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that Private Carl J. Knigge, Compaey- C, 28th Train
ing Battalion, 5th Training Regiment, Infantry Replacement Training 
Center, Fort McClellan, Alabama, did, at Gadsden, .Alabama, on or 
about 25 February 1946, feloniously take, steal, and carry away, 
one, five passenger Buick Automobile Model 37, lleense number, .31 
D 374, motor number 43385175, the property of Mrs. A. W. Wodli,ff, 
Gadsden, Alabama, and valued at more than $100.00. 

Accused pleaded not guilty to, and was found guilty of, the Charge and Specifi 
cation. No evidence of previous convictions was introduced•.· He was sentenced 

. to dishonorable dischuge, to forfeit all pey- and allowances due or to become 
due, and to be confined at hard labor for three years. The reviewing authority' 
approved the· sentence, designated the Federal Reformatory, Chillicothe, Ohio, or 
elsewhere as the Secretary of War might direct, as the place or confinement and 
forwarded the record of trial pursuant·to the provisions of Article of War so½. 
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J. The prosecution introduced evidence to show that about·lO p.m., 25 
February 1946, a 1937 Buick sedan, motor number 43385175, owned by Mrs. A. W. 
Wodliff was parked in front of her apartment, 431 Turrentine Avenue, Gadsden, 
:Alabama. At 10:15 p.m. that evening she discovered that her automobile had 
disappeared and she did not see it again for two weeks. She had not given ac
cused permission to use it (R 6, 7). It was stipulat~d by the prosecution, de
fense and ·the accused that the value of Mrs·. Wodliff' s automobile was in excess 

·of $].00 (Pros. Ex. l). 

In a voluntary statement given to the investigating officer,· accused. stated 
that he and Private Arthur Agans visited the town of Gadsden, Alabama, on or 
about 25 Febru.acy 1946 and, after they had consumed two pints of whiskey in ad
dition to other drinks bought at various places, they roamed the town until about 
2JJO hours when they came upon an unlocked 1937 Buick sedan parked in a residentia:. 
section. They entered the automobile, drove it to Fort McClellan and parked it 
behind the 5th Regiment Chapel (Pros. Ex. 2). . · ' 

Around the first part of March, Private Glenn R. Bole and a companion drove 
to·Birmingham in a1937 Buick automobile which they obtained from a parking lot 
behind the 5th Regiment Chapel at Fort McClellan (R ll) •. While in Birmingham 
one of the tires blew out and thereafter Bole and his companion were taken into 
custody by the police (R lJ). Bole had asked Private Agens for permission to 
use this automobile on that occasion. He had been charge of quarters on the 
night of 25 February 1946 end, when Agena returned to· camp late that night, he 
was "pretty drunk• end had asserted that he "rode back from Gadsden in a car 
that was parked doffll by the chapel• (R 14). 

4. The def~nse introduced evidence to show that shortly after midnight, 
25 February 1946, Private Verne E. Brewer saw accused enter a latrine in one 
of the barracks on the post, located about two blocks fro~ the 5th Regiment 
Chapel. He smelled the odor or whiskey on accused's breath and observed that 
he spoke "like his mouth was f'ull of mush". Accused staggered about as he sought 
to urinate with the eventual result that he soiled his uniform (R 15, 16). 

5. Although accused's confession shows that he and Agens took a 1937 Buick 
automobile from somewhere in Gadsden, Alabama., .on the night in question, nowhere 
in the record of trial is there any direct evidence establishing that the auto
mobile so taken was the one owned by Mrs. Wodliff as charged in the Specifica-, 
tion here under consideration. Accordingly, accused's 'conviction of the offense 
charged cen be sustained only if the circumstantial evidence was so compelling 
as reasonably to warrant the inference that the automobile accused took was the 
one owned by Mrs. Wodlif.t (MCM, 1928, pars. 78,! and 112.Ju. 

1 

The only.evidence from which such an inference could be drawn is that (a) 
sometime be.tore 10:15 p.m. on 25 February 1946, Mrs. Wodliff•s 1937 Buick sedan 
was stolen while parked on Turrentine Avenue, Gadsden, Alabama, and (b) about, 



ll:30 p.m. that same evening accused took a 1937 Buick sedan from an undisclosed 
location in a residential area of Gadsden. There is no evidence to show from 
what part of Gadsden accused took the automobile. Furthermore, from the evi
dence before us it appears that accused took the automobile over an hour after 
Mrs. Wodli£f1s auto had been stolen. such evidence, indicating but a very gen
eral similarity as to place and, on the other hand, a dissimilarity as to time, 
was utterly insufficient to warrant an inference that accused took Mrs. Wod
liff1s automobile. Indeed, the dissimilarity as to time would indicate the con
trary. Accordingly, we are of the opinion that this circumstantial evidence fell 
far short of po,ssessing such strength as reasonably to warrant. the inference that 
accused took the automobile belonging to Mrs. Wodliff. As we have said before, 
evidence such as this might well raise a suspicion as to the guilt of accused. 
However, findings of guilty of a criminal offense cannot be premised upon mere 
suspicions or probabilities (CM 233543, McFarland, 20 BR 15), but can only be 
sustained if the evidence, whether direct or circumstantial, is such as to 
exclude every reasonable eypothesis except that of accused's guilt (CM 216004, 
Roberts and Miller, ll BR 69; CM 196619, Goyette et al., 3 BR 27). 

6. For the reasons stated, the Board of Review holds that the record of 
trial is legally insufficient to sustain the findings of guilty and the sentence • 

.Tudge Advocate 

Judge Advocate 

Judge Advocate 
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JAGQ 	 - CiJ 314187 1st Ind JUL 1 194U 
WD JAGO, Washington 25, D. C. 

TO: 	 Commanding Officer, Infantry Replacement Training Center, Fort McClellan, l'.-21 
Alabama· 

l. In the case of Private Carl J. Knigge (37416255), Compaey C, .28th 
Training Battalion, 5th Training Regiment, Infantry Replacement Training Center, 
Fort McClellan, Alabama, attention is invited to the foregoing holding by the 
Board of Review that the record of trial is not legally sufficient to support 
the findings· of guilty and the sentence, which holding is hereby approved. For 
the reasons stated in the holding by the Board of Review, I recollll:lend that the 
findings of guilty and the sentence be vacated. 

2. When copies.of the published order in this case are,forw8.l'ded to this 
office they should be accompanied by the foregoing holding and this indorsement. 
For convenience of reference, please place the file'number of the record in 
brackets at the end of the.published order, as follows: 

(CM 314187). 

.. 
THOMAS H. GREEN 
Maj or General 
The Judge Advocate General 

l 	 Incl 
Record of trial 

http:copies.of
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WAR DEFART'~iENT 
In the Office of The Judge Advocate General 

Washington 25, D. c. 

JAGQ - CM 314205 

'UN IT ED ST ATES 	 ) 
) 

v. 	 ) 
) 

Private LEEF. BOCK (18247129),) 
Squadron C1 3706th Army Air ) 
Force Base Unit. ) 

JUN 2 7 1946 

ARMY AIR FORCF.S TECHNICAL 1'RAIN

ING COLlMAND 

Trial ey·G.C.M., convened at 

Sheppard Field, Wichita Falls, 

Texas, 16 May 1946. Dishonora

ble discharge and confinement 

for two {2} years. Southern 

Branch, DisciplinaryBarracks. 


HOLDING by the BOARD OF REVIEW 

OLIVER, TREVETHAN and DAVIS, Judge Advocates 


l. The Board of Review has examined the record of trial in the case of 
the soldier named above and submits this, its holding, to The Judge Advocate 
General. · 

2. The accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation of the 93rd Article of war• 

. Specification 1: In that Private Lee F. Bock, Squadron C, 3706th 
Army Air.Force Base Unit, did, at Sheppard Field, Texas, on or 
about 19 April 1946, feloniously embezzle by fraudulently con
verting to his own use seventy dollars good and lawful 'money of 
the United States, the property of the Western Union Telegraph 
Company entrusted to him by Private.Vernon E. Jones Post Signal 
Office, Squadron C 3706th Arrrr.r Air Force Base Unit and by virtue 
of Private Bock1 s assignment to duty in the Post Signal Office. 

Specification 2: In that Private Lee F. Bock, Squadron C, 3706th 
Army Air Force Base Unit, did, at Post Signal Office, Sheppard 
Field, Texas on or about 21 April 1946, feloniously take, steal, 
wd carry away one-hundred and twenty-one dollars, good and law
ful money of the United States, the property of the Western Union 
Telegraph Company. 

' 
Specification 3: Finding of Not Guilty. 
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CHARGE II: Violation of the 96th Article of war. 

Specification: In that Private Lee F. Bock, Squadron C, 3706th 
Army Air Force Base Unit, did, at Wichita Falls, Texas on or 
about 14 February 1946, with intent to defre.ud, wrongfw.ly and 
unlawfully make and utter to William E. Huff, Jr. a certain ~heck, 
in words and figures as follows, to Wit: 

February 14 1946 No. - 
88 130 

11 NATIONAL BANK OF GALVESTON TEXAS 88-130 · 00 
Pay to the Order of Cash $ UXX 

Twelve ~00~_____,Dollars 
100 

Lee F. Bock AS.N. 18247129 
Pay to the order of.First National Bank; Wichita Falls, Texas 
For deposit on HUFF PAINT AND WALLPAPER CO. 

And by means thereof, did fraudulently obtain from William E. Huff, 
Jr. twelve dollars, he the said Lee F. Bock, then well knowing that 
he did not have and not intending that he should have any acco\Ult 
with The National Bank of Galveston, Texas for payment of said 
check. · · 

Accused pleaded guilty to Specifications 1 and 2, Charge I, and to Charge I, not 
guilty to Specification 3, Charge I, and to the Specification, Charge II, and 
Charge II. He was found not guilty of Specification J, Charge I, and guilty of 
.all other Specifications and of both Charges. No evidence of previous convic
tions was introduced. Accused was sentenced to be dishonorably discharged the 
service, to forfeit all PBY. and allowances due or to become due and to be confined 
at hard labor at such place as the reviewing authority may direct ·ror two years. 
The reviewing authority approved the sentence, designated the Southern Branch, 
United States Disciplinary Barracks, Camp Hood, Texas, or elsewhere as the Secre-· 
tary of War may direct, as the place of confinement and forwarded the record of 
trial for action pursuant to ArUcle c;,f War Soi. 

J. The evidence for the prosecution may be summarized as follows: It was 
stipulated that an absent witness would testify that accused made and signed a 
voluntary extra-judicial statement which was then admitted in evidence without 
objection' (R 16, Ex. 5). In this statement accused admitted that on 19'April 
1946 he took eighty dollars from the money in the cash drawer of the Post Signal 
Office, where he was employed, and spent all except five dollars. It was stipu
lated that an absent officer T.ould testify that accused was assigned to Post 

·. I 

2 
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Signal and Base Western Union Office from 17 April 1946 until the incidents 

which gave rise to these charges (R 16, Ex. 6). Stipulated testimony also 

showed that accused was placed on duty at the Western Union desk to learn hand

ling of telegrams and Western Union money orders, that accused had access to 

and frequently on 19 April entered the money order drawer in the course of busi

ness transactiQns, that Private Vernon Jones had accountability for the western 

Union money order money, and that at the end of the day the fund checked seventy 

dollars short (R 17, 18; Ex. 7, 8, 9, 10). In accused's pre-trial statement (Ex~ 

5) he also admitted opening the Signal Office safe and taking $121.00 therefrom 

on 21 April 1946, a discovery of which loss was made the same day (Ex. 10). 


On l4 February 1946 accused presented to William E. Huff, Jr., Wichita 
Falls, Texas, a check drawn to Cash and requested him to cash it, representing 
that a former employee of Mr. Huff's allegedly known by accused had cashed checLs 
for him previo\lsly. The check was in the 'amount of twelve dollars, was signed 
by the accused, and was cashed for him by the witness, who identified a "photo
graphic reproduction" of the check introduced as Prosecution's Exhibit No. l. 
Accused wrote the check upon a printed check blank of "City National Bank in 
Wichita Falls", furnished by the witness. Accused "scratched out the city, 
Wichita Falls, and scratched out the word city, making.it read National Bank 
of Galveston, Texas". He did not mention "the name of a banking firm of W. E.' 
Moody or W. M. Moody or some such name" and did not indicate that the check 
would not clear through normal booking channels; nor did he tell the witness 
anything about putting'the check through the bank. The witness deposited the 
check in his bank in the normal course of business and in like manner it was 
returned to him "marked no such account" (R 8-12, Ex. 1). A stipulation was re
ceived to the effect that an absent officer would testify that accused voluntarily 
made and signed a statement introduced into evidence as Prosecution's Exhibit No. 4 
(R 15-16, Ex~ 4). In this statement, made andavorn to on.:4 March 1946, accused 
said that he wrote the check 11drawn on the City National Bank, Galveston, Texas"; 
that "I have a savings account at this bank but I did not know at the time I 
wrote it that I could not write checks on it.', About a week after I wrote the 
check I learned that a check could not be cashed on a savings account. I have 
·not had a chance since then to go home to have funds transferred to take care 
of this check." It was stipulated that the Vice-President of the City National 
Bank of Galveston, Texas would testify that he does not know the accused, and 
that there was no account in accused's name in that bank during the one year pre
ceding 8 March 1946 nor on that date (R 15, Ex._J). It was also stipulated that 
an absent officer would testify accused voluntarily made and signed an extra
judicial statement which was then admitted in evidence (R 18, Ex. 11). In that 
statement accused said that non·l4 February 1946, I forged and cashed a persoqal 
check in the amount of Tv1elve ($12.00) Dollars at the Huff Paint and Wallpaper· 
Company store located at 916 Scott Street,-Wichita Falls, Texas," and that he 
would like to make restitution• 

.4•. Afte~ being advised of his rights with reference to ~estifying, accused 
elected to make an unsworn·statement substantially as follows: that the $121 of 
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western Union money has been.returned; that "it has been agreed, sir, that the 
mo~ey $45.25 is to be paid back, sir, of which iast week $10.00 was sent back · 
already" (what transaction is ~eferred to in this last statement is not c~ear); 
that he did not tell Mr.'Huff the former employee had cashed checks for him; 

· that he made the check out before entering the store; that he- told Mr. Huff 
nthe bank the money was in, in thew. L. Moody bank and Mr. Huff was to put the 
bank on~there, it was all agree:ion"; that nothing like this has ever come up 
before, and the check can be made good; that "I do have money in thew. L. Moody 
bank in Galveston and I told that to Mr. Huff*** that I did have money there 
** *· It was to be thew. L. Moody bank." (R 19-20.) 

5. Charge I and Specifications 1 and 2. The record evidence, plus the 

accused's pleas of guilty, abundantly sustain the findings of guilty. 


6. Charge II and its Specification. The Specification alleges and the 
evidence proves that the accused drew thp check in question upon the National 
Bank of Galveston, Texas. The only evidence that this check was not honored 
and paid was the testimony of the witness who cashed it that "In the normal 
course of business it was returned to me marked no such account" (R 10); and 
the stipulated testimony of the Vice-President of the City National Bank of 
Galveston, Texas, that the accused had no account there (Ex. 4). True, in one 
extra-judicial statement the accused said that the check was drawn on the City 
National Bank, Galveston, Texas (Ex. 4), but the check itself. (Ex. 1) and the 
carefully detailed testimony of the witness who furnished the accused thA blank 
check, watched him alter its printed face and ma.~e it out, and then cash;d it 
for him, shows that accused did not draw the check upon the City National Bank 
of Galveston, Texas, but instead drew it upon the National Bank of Galveston, 
Texas, as alleged. 

There is no evidence whatever in this record that the check was ever pre
sented to the drawee bank - t4e National Bank of Galveston, Texas, nor that it 
was dishonored by th~t bank. Again, the Specification alleges, as the gravamen 
of the fraudulent intent charged, "then well knowing that he did not have and 
not intending that he should have any account with The National Bank of Galveston, 
~, for the payment of said check". There is no proof as to the nonexistence 
or condition of any account with that bank in the name of the accused. The check 
(Ex. 4) bears no stamp or other evidence of cancellation or handling by that bank. 
The conviction of the accused upon this Specificati'on s.nd Charge is apparently 

. rested upon the theory that, from an extra-judicial statement made by him (Ex. 4), 
the accused intended to draw the check upon the Cityliluticnu Bank of Galveston, 
Texas, and upon the very questionable proof that it was dishonored by that bank. 
But we could just as reasonably lend ear to accused's statement at the trial that 
he intended still a third bank. The fact remains that he actually drew the check 
upon the ~ational Bank of Galveston, Texas; the person who cashed it watched ac
cused draw it in that manner and accepted it as dravm. There being no evidence 
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that the check was ever presented to or dishonored by the drawee bank, the 
findings of guilty with respect to it must be disapproved (CM 228793, Petter
son, 16 BR 303; CM 266248, Hancock, 43 BR 2ll). 

7. The charge sheet.shows that accused is eighteen years and five months 
old, and that he enlisted, without prior service, on 11 October 1945 at Houston, 
Texas. 

I 

8. The court was legally constituted and had jurisdiction of the person 
and the subject matter. Except a.s above noted, no errors injuriously affecting 
the rights of the accused were committed during the trial. For the reasons 
stated, the Board of Review holds that·the record of trial is legally sufficient 
to support the findings of guilty.as to Charge I and Specifications 1 and 2 
thereof, legally insufficient_ to sustain the findings of guilty as to Charge II 
and its Specification, and legally sufficient to support the sentence. 

Judge Advocate 
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JUt. l ~ t(' 1".JAGQ - CM JJ..4205 1st Ind 


ViD JAGO, Washington 25, D. C. 


TO: 	 Commanding General, Army Air Forces Technical Training Command, Scott 
Field, Illinois. 

1. In the case of Private Lee F. Bock (18247129), Squadron C, 3706th 
"Army Air Force Base Unit, atte~tion is invited to the foregoing holding 
by the Board of Review that the record of trial is legally sufficient to 
support the findings of guilty- as to Charge I and Specifications l and 2 
thereof, legally insufficient to sustain the findings of guilty-as to 
Charge II and,its Specification, and legally sufficient to support the 
sentence, which holding is hereby approved. Upon disapproval of the find
ings of guilty of Charge II and its Specification you will have authority 
to order execution of the sentence. 

2. When copies of the published order in this case are forwarded to 
this offiee they should be accompanied by the foregoing holding and this 
ind_oreement. For convenience of reference, please place the file number of 
the record in brackets at the end of the published order, as follows: 

(CM 31.4205). 

THO.MAS H. GREEN 

J.iajor General 


1 Incl The Judge Advocate General 

Record of Trial 


51125 IAO 201 - :BOCK, Lee ll'. (Flll) 2nd Ind. 1S lo 

Read.quarters, .A.Al"?TC, Scott l"ield, I~inois, 29 July 1946. 

~: The Judge Advocate General, Washin&ton 25, D. c. 
First indorsement complied with. 

FOR !IRE COMMANDING Gl!HEB.AL1 

2 Inel 
Incl 1 - n/c \'?. ; ;:; ;·' .I.GD 
l Incl added J,:~:. Adj G41 

Incl 2 - GCMO !lo. 165 (Sertaple) 
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WAR DEPARTiiENT . 
In the Offiee of The Judge Advoeate General 

Washington 25, D. O. 

JUL 1 8 194i 
JAGQ -- CM .3142,44 

UNITED STATES 	 ) UNITED STATES .AR~lY FORCF.s 
) WESTERN PACIFIC 

v. 	 ~ ! Trial by G.O.M., convened at 
First Lieutenant ROOER ) APO .358, 26 March 1946~ Dis
PETER NOWAK (0-1054349), ) missal and confinement !or 
Coast Jlrtillery Corps. ) five (5) years. Diseiplinary 

) 	 Barracks. 

OPINION or the BOARD OF REVIEW 

WURFEt, OLIVER and DAVIS, Judge Advocates 


' 
l. The Board of' Review has examined the ·record or trial in the case 

of' the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the .following Charges and Speci.fiea
tions1 

CHARGE Ia Violation of the 94th Artiele or _War. 

Specification l: (Disapproved by R.A.). 

Specification 21 In that Fir8t Lieutenant Roger Peter Nowak, 
CAO, AFWESPAC Printing Plant and Publications Depot, did, 
at APO 75, on or about 5Navember 1945, wrongfully, knowingly, ' 
and without proper authority, dispose of bj delivery to 
Francisco S1cip, Manila, Philippine ·Islands, one hundred 
eleven (lll) reams or paper o.f the value of about three hun
dred twenty one dollars and'ninety cents ($321.90), · 
property o.f the United States, furnished and intended for 
the military service thereof. . · 

Specification 3: In that First Lieutenant Roger Peter Nowak., CA.C, 
AFWESPAC Printing Plant and Publications Depot, did, at 
APO 75, on or about 6 November 1945, wrongfully., knowingl1, 
and without proper·authority, dispose· or by delivery to 
Francisco Sycip, Manila, Philippine Islands, three hundred 
(300) reams or paper or the value-or about eight hundred 

' seventy dollars ($870.00), property of th;e United States, 
furnished and intended tor the military service thereof. 

Specification 4: In that First Lieutenant Roger Pe~er Nowak, CAO, 
· AFWESPAC Printing Plallt and Publications Depot, did, at 



APO 75, on· or about 7 November 1945, wrongfully, know
ingly, and without proper authority, dispose of by de
livery to Francisco Sycip, L~nila, Philippine Islands, 
three hundred (300) reams or paper of the value of about 
eight hundre~ seventy dollars ($870.00), property of the 
United States, furnished and intended for the military 
service thereof. 

Specification 5: In that First Lieutenant Roger Peter Nowak, 
CAO, AFWESP.lC Printing Plant and Publications Depot, did, 
at APO 75, on or about 7 November 1945, wrongfully, know
ingly, and without proper authority, dispose of by de
livery to Francisco Sycip, Manila, Philippine Islands, 
tl:iree hundred (300) reams or paper of the value or about 
eight hundreq seventy dollars {$870.00), property of the 
United States,' furnished and intended for the militar7. 
service thereof. · 

Specification 6: In that First Lieutenant Roger Peter Nowak, 
CAO, AFWESPAC Printing Plant and Publications Depot, did, 
at .APO 75, on or about 8 November 1945, wrongfully, know
ingly, and without proper authority, dispose of by de
livery to Francisco Sycip, Manila, Philippine Islands, t•o 
hundred eighty nine (289) reams or paper of the value of 
about eight hundred thirty eight dollars and ten cents 
($838.10), property of the United States; furnished and in
tended for ,the milltary service thereof. 

Specification 7: In that First Lieute?Uint Roger Peter Nowak, 
CAC, .AFYIESPAC Printing Plant and Publications Depot, did, 
at J.PO 75, on or about lJ November 1945, wrongfully, know
ingly, and without proper authority, dispose. of by de
livery to Francisco Sycip, Lanila, Philippine Islands, five 
hundred ( 500) rem of· paper of the value of about one 
thousand four hundred fifty dollars ($1450.•00), property of 
the United States, furnished and intended for the military 
service thereof. 

Specif'ication 8: In that First Lieutenant Roger Peter Nowak, ' 
CAO, AFWFSP.AC Printing Plant and Publications Depo:t, did, 
at APO 7S, on or about 17 November 1945, wrongfully-, know
ingly, and.without proper authority,·dispose of by de
livery- to Francisco Syeip, Manila, Philippine Islands, five 
hundred (500) reams of paper of the value· of about one 
thousand four hundred fifty dollars ($1450.00), property of 
the United States, furnished and intended'for the military 
·service thereof. · 
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Specification 9: In that First Lieutenant Roger Peter Nowak, 
CAO, AFWESPAC .Printing Plant and Publications Depot, did, 
at APO 75, on or about 19 November 1945, wrongfully, know
ingly, and without proper authority, dispose or by de
livery to Francisco Sycip, Manila, Philippine Islands, seven 
hundred eighty two (782) reruns of paper or the value or 
about two thousand two hundred sixty seven dollars and 
eighty cents ($2267,80), property or the United States, 
furnished and intended for the military service thereof. 

Specification 10: In that First Lieutenant Roger Peter Nowak, 
CAC, AFWESPAC Printing Plant and Publications Depot, did, 
at Aro 75, on or about 24 November 1945, wrongtull;y, know
ingly, and without proper authority, dispose or by de
livery to Francisco Sycip, Manila, Philippine Islands, five 
hundred (500) reruns of paper or the value or about one 
thousand seven hundred and fifty dollars ($1750.00), property 
or the United States, furnished and intended for the mili 
tary service thereof. 

Specification 11: In that First Lieutenant Roger Peter Nowak, 
CAO, J.FWESPAC Printing Plant and Publications Depot, did, 
at APO 75, on or about l December 1945, wrongfully, know-. 
ingly, and without proper authority, dispose of by de
livery to Carmelo & Bauermann, Manila, Philippine Islands, 
twenty six (26) reams of paper of the value of about two 
hundred twenty nine dollars and thirty two cents ($229.32), 
property of the United States, furnished and intended for 
the military service thereof. 

Specification 121 In that First Lieutenant Roger Peter. Nowak, 
CAD, AFWESP.AC Printing Plant and Publications Depot, did, 
at APO 75, on or about 18 January 1946, wrong:f.'ully, know
ingly, and without proper authority, dispose of by delivery 
to person or parties UJJcnown, five hundred (500) reams or 
paper or the value of about one thousand four hundred and 
f'ifty dollars ($1450.00), property or the United States, 
furnished and intended for the military service thereof,. 

CHARGE II: Violation or the 96th. Article or War. 

Specification l: In that First Lieutenant Roger Peter Nowak, 
CAC, AFWESPAC Printing Plant and Publications Depot, did, 
at APO 75, on or about 18 January 1946, wrongfully, unlaw-· 
fully and without proper authority, and with intent to 
defraud the United States, take, remove, and carry away from 
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• I 

Adjutant' General's Publications Depot two tally out 
sheets, official records or said Adjutant General's 
Publications Depot, for paper delivered to' Carmeio & 
Bauermann, the said paper being property or the United 
States, furnished and intended for the military service 
~n~. 

Specification 2i (Finding of not guilty). 

Accused pleaded not guilty to all Charges and Specifications. He was 
found guilty of Charge I and of Specifications l to 9, inclusive, am 
of Specifications 11 and 12; as to Specification 10 thereof, by ex
ceptions and substitutions he was found not guilty of the excepted words 
and figures •one thousand seven hundred and fifty dollars {$1750.oo)•
and guilty of the substituted words and figures •one thousand four 
hundred and fifty dollars ($1450.oo)•. He was found guilty or Charge 
II; as to Specification l thereof, by exceptions and substitutions be 
was found not guilty of the excepted words "Carmelo & Bauermann" and 
guilty of the substituted words "person and persons unknown". He was 
found not guilty of Specification 2, Charge II. No evidence of previous 
convictions was introduced. Accused was sentenced to be dismissed the 
service, to forfeit all pay and allowances due and to become due, and to 
be confined at bard labor at such place as the reviewing authority may 
direct for ten years. The reviewing authority disapproved the finding 
of guilty of Specification l, Charge I, approved the sentence but re
duced the period of confinement to five years, designated the United 
States Disciplinary Barracks as the place of confinement, and forwarded 
the record of trial pursuant to Article of War 48. 

3 •. Eyidenc, for the Prosecution, Inasmuch as the reviewing au
thority 'disapproved the findings as to Specification 1, Charge I, and 
the court found the accused not guilty of Specification 2, Charge II, 

· the evidence relating to those Specifications will not be discussed. 
' 

The accused •is in the military service or the United States and 
supply officer of the .AG Publications Depot• (R 37) •. 

There are five hundred (500) sheets of paper in a ream (R .9). All 
paper mentioned in all Specifications of both Charges was property of 
the United States, furnished and intended for the military service 
thereof {R 37) • · · 

· Specification 2, Ch,ge Is 11r. John Danon, Storage Superintendent 
of the AG Printing Plant R 8), identified a tally-out dated 5 November 
1945 me.de out by him for 55,500 sheets of white bond; this tally-out 
shows "Delivered to Francisco Sycip Press" (Pros. Ex. B; R 10). AccUsed 
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instructed Danon to get that amount of paper ready for delivery and 
that it would be picked up by Francisco Sycip Press. Ai". Sycip ap-' 

,peared at the warehouse, while the paper was being opened, and signed 
the tally-out. The paper was loaded on a truck bearing the name of 
Angel Jose (R 10}. {55r500 sheets equal 111 reams}. The value of this 
paper was $321.90 {R 37}. 

Specification 3, C~a Danon identified a tally-out made out 
by him, upon instructions of accused, dated 6 November 1945, for 150,000 
sheets of white bond; this tall1-out shows "Delivered to Francisco 
Sycip Press" (Pros. Ex. C; R ll) and was signed by Mr. Sycip. The.paper 
was loaded on the Angel Jose truck after Sycip left (R 10, 11). (150,000 
sheets equal ;00 reams). The value of this paper was $870.00 (R 37) ~ 

Spe~ification 4, Charge Ia Danon identified a tally-out made by 
him upon accused's authority, dated 7 November 1945, for 150,000 sheets 
of white bond; this tally-out shows "Delivered to Francisco Sycip Press" 

· (Pros. Ex. D; R 11} was signed by Mr. Sycip as received, and the paper 
was loaded on the Angel Jose truck (R 11, 12}. (150,000 sheets equal 
jOO reams). The value of this paper was $870.00 (R 37). 

Speeifieation 5. Charge I1 Danon identified a tally-out made by 
him under accused's instructions, dated 7 November 1945, for 150,000 
sheets of white bond, signed by Mr. Sycip; this-tally-out shows "Delivered 
to: Francisco Sycip Press" {Pros. Ex. E; R 12). Mr. Sycip received that 
paper (R 12}. (150,000 sheets equals JOO reams.} The value of this paper 
was $870.00 {R 37}. 

Speeification 6, Charge I: Danon identified a tally-out made bv 
t him to Francisco Sycip Prf'SS, upon instructions or. accused, for 144,500 

sheets of white bond, dated 8 November 1945; this tally-out shows tine
livered to: Francisco Sycip Press" (Pros. Ex. F; R 1.3}; it was signed by '-· 
Mr. Sycip as receiver or the paper (R 12, 13). {144,500 sheets equals 
289 reams.} The value·or this paper was $838.10 (R 37). 

Specification 7, Charge I: Danon identified a tally-out made out 

by him to Francisco Sycip Press, upon accused's instructions, dated l3 

November 1945, £or 250,000 sheets of white bond; this tally-out shows 

"Delivered to: Francisco Sycip Press" (Pros. Ex. G; R 1.3); it was 

signed by Mr. Sycip (R l.3). (250,000 sheets equals 500 reams.) The 

value of this paper was $J.450.00 (R .37}. 


Specification 8, Charge Is Danon identified a tally-out, dated 17 

November 1945, to Francisco Sycip Press, ·upon instructions of accused, 

for 250,000 sheets of white bond; this tally-out shows •Delivered to: 
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Francisco Sycip Press•· (Pros. Ex. H; R 13); Mr. Sycip signed it as re

ceiver of this.paper (R.l3). (250,000 sheets equal 500 reams.) The 

value of this paper was $1450.00 (R 37}, 


Speeification 91 Charge I: Danon identified a tally-oub to 
.Francisco Sycip Press, made out by him upon accused's instructions, dated 

19 November· 1945, for 391,000 sheets of white bond; this tally-out 
shows "Delivered to: Francisco Sycip Press" (Pros. Ex. I; R 14); it is 
signed by Mr. Francisco Sycip as receiver (R 14). (39lt 000 sheets equals 
782 reams.) The value or this paper was $2267.80 (R 37J. · 

Speeificatiop 101 Charge Ia Danon testified that on 24 November 
1945, under accused's.instructions, he tallied out to Francisco Sycip 
Press 500 reams or 250,000 sheets of white bond, and that Mr. Francisco 
Sycip signed Prosecution Exhibit J as receiver (R 14). Prosecution Ex
hibit J is a tally-out dated 24 November 1945, covering 500 reams of 
white bond, ind shows "Delivered to: Francisco Sycip Press•. The value 
ot this paper was $1450.00 (R 37). 

Speeification 111 Chargua Danon identified a •requisitio~• dated 
l December 1945, which was on his desk "where all incoming requisitions 
are put for me and my boys to fill out". The ~requisition" (Pros. Ex. K; 
R 14) was for twenty-six reams of white offset to be delivered to Carmelo 
and Bauermann, by order of the accused. That peper was loaded on a 6x6 
Army truck by De.non and his men (R 14). Prosecution Exhibit K is a paper 
entitled "Stock & Cutting Ordertt, recites •Deliver to Carmelo & Bauermann 
the following: per order - Lt. Nowak" and lists the twenty-six reams of 
paper above referred to. The exhibit also bears the'entry "Issued bya 
This paper is to be replaced within a 60 day period." The value of this 
paper was $229.32 '(R 37). The stock-clerk of Carmelo and Bauermann testi
fied that on 1 December 1945 he received the paper. called for by Prosecu-. 
tion Exhibit K, affixed his signature thereto (which he identii'ied), .that 
an Army truck delivered the paper and that none of it has been returned 
to the AG Depot (R 24);· that,his 'rirm prints Newsweek in Manila for 
distribution to the armed forces and the paper is used for covers for 
the magazine (R 24, 25). ' 

Specification 12. Charge I and Specification 11 Charge IIa Danon 
- testified that paper worth $1450.00 (R 37) was Jelivered to Carmelo and 

Bauermann during January 1946; that on 18 January accused told him to 
issue 500 reams of white bond to Carmelo and Bauerma.nn and that their 
truck would pick up the paper, and to let him know, upon arrival of the 
truck, before any paper was loaded; that in the afternoon a Filipino 
appeared inquiring for the accused; that •so I called Lieutenant Nowak 
by phone and told him that the Carmelo & Bauermann truck was waiting in · 
the warehouse. Shortly after he came out and talked to the Filipino w4ile 
myself and my boys loaded these five hundred (500) reams onto a 6x6•; ;that 

http:Bauerma.nn


he ·made out two tally-outs for 250 reams each fo~ this paper, and gave 

them to accused; that he never received those tally-outs back; that 

tally-outs are supposed to be handed back to the office every day by 


. five o'clock; and that accused told him he would have Carmelo and 
Bauermann sign the tally-out {R 15, 16). Accused _was present while 
the paper was being loaded (R 17); the witness issued and signed a 
voueher neoncerning this tallyn, handed it to accused and has not seen 
it.sine•, (Et 17, 18); that when the truck arrived he told accused it 
was the Carmelo end Bauermann truck, but did not inquire who the truck 
belonged to because accused was there; that he did not know the driver 
or this truck nor any truck ·driver of Carmelo and Bauermann (R 19, 20). 
Accused ordered the witness to make out these tally-outs, and he never 
saw them after banding them to accused (R 20); they were not turned in 
in the usual manner (R 22). He knew that the truck belonged to Carmelo 
and Bauermann because the :Filipino who came to the warehouse told him 
that the Carmelo and Bauermann truck was there {R 2J). The stock-clerk 
of.Carmelo and Bauermann testified that he received the paper described 
in Prosecution Exhibit A {Specification 1, Charge I) on 25 October 1945 
and that described in Prosecution Exhibit K (Specification 11, Charge ··I~ 
on 1 December 1945 (R 2.3, 24) • · · 

A non-commissioned officer in charge or warehousing, 1receiving and 
shipping at the Army Forces Western Pacific Printing Plant testified that 
on 18 January 500 reams or paper were delivered to Carmelo and Bauermann; 
that accused "told me that he personally was going to take the tally-out 
sheets to Carmelo and Bauermann because the brokerage driver's signature 
was not valid•; and that those two tally-outs have not been returned to 
witness' office (R 28, 29). · · 

The ,chief supply clerk or the AG Printing Plant and Publications 

Depot testified that no·tally-out for 500 reruns of paper to Carmelo and 

Bauermann on 18 January 1946 was ever received and that "It was never 

signed• (R JO}. 


About the. middle of February the commanding officer of the Army Forces 
We.stern Pacific Printing Plant Publications Depot found in accused's 
quarters two tally-outs, dated 18 January 1946, to Carmelo and Bauermann, 
eaeh for 250 reruns of white bond paper, issued by Mr. Danon, and not 
signed by anyone as having received the paper. Accused had no authority 
to remove these records from the warehouse (R 35, 36; Pros. Exs. -L & M}. 
Papers may be taken away fbr official business, "for making a delivery the 
papers would naturally go along with the delivery, should be signed and 
returned" (R 37). 

All paper signed for by Mr. Sycip was placed on a truck owned and 
.operated by Angel Jose (R 15). The name was painted on a placcard at 
tached to the truck (R 2.3). 
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No paper has been received back from Francisco Syeip or Carmelo 
and BauerlJ18.Ilil (R 16, 29, .31). Carmelo and Bauermann still have the 
paper referred to in Specification 11, Charge I (R 24, 25). No·author
ity was issued to anyone in the printing plant to deliver paper to 
civilians (R .32, 35), and the accused never sought any such authority 
-(R 35). 

4. _Evidence for the accused. 

The accused was advised or his rights as a witness and elected 

to re-.in. s!len:t {R ~9). No evidence was offered for the defense. 


5. The evidence of accused's guilt of the Charges and Specifica
tions of which he was convicted and which were approved by the review
ing authority, is clear and conclusive. J.ocused 1s continued delivery 
of military paper stock worth over $12,000 to civilians wholly without 
authority clearly censtituted wrongful dispesal of property of the United 
States in violation of Article of War 94. The record does not disclose 
any personal profit derived by the accused from these transactions. Re
ceipt of personal benefit is not an element of this offense (JCM, see. 
1501, p. 185). The retention by accused at his separate billet for a 
period of nearly a month of the two tally-out sheets pertaining to the 
paper delivery of 18 January 1946, and the fact that_ accused never returned 
these tally-outs to the Publication Depot, establishes the offense of 
willtully and unlawfully removing a public record in violation of .Article 
of War 96. · 

In this case the ·prosecution challenged for cause two members of the 
court on.the ground that they were of equal rank with the accused and the 
challenges were granted by the court without objection by the accused 
(R 3). This is not a proper ground of challenge for cause and the grant
ing of these challenges was error. However, six qualified officers con
tinued to serve throughout the trial as members of the court. The record 
does not disclose whether the two officers relieved were in fact junior to 
the accused. Ir this were the case their relief was entirely proper in 
accordance with the provisions of Article of War 16. In any event,· the 
substantial rights of the accused were not prejudiced within.the meaning 
or Article of War .37. 

6. · War Department records show the accused is 26 years of age, is . 

married and has no children. He is,a high school graduate, !:.ttended 

William and .Mary College for two years and Western Reserve University for 

one year, majoring in physics. He left school in 1941 and from Lisy 1941 

to May 1942 was employed first as an estimator ·and later as sales manager 

by the Morgan Lithograph Company. He served as an enlisted man for 


. seventeen months, graduated from 	the Antilircraft Artillery Officers' 
Candidate School, was commissioned a temporary second lieutenant on 8 April 
1943 and was promoted to_a temporary first lieutenant on 9 July 1945. 
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For 32 months or commissioned service reported-upon, his efficiency 
reports were superior ror 8 months.and excellent ror 24 months. 

7. The court was legally constituted and had jurisdiction or the 
person and the subject matter. No errors injuriously affecting the 
substantial rights or accused were committed during the trial. In the 
opinion or the Board of ReTiew the record of trial is legally suffi
cient to support the findings ot guilt7 and the sentence, as modified 
by the reviewing authority, and to warrant coni'irmation thereof. Dis
missal is authorized upon conviction under Articles of War 94 and 96. 
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JAGQ - CM 3~ 	 1st Ind 

'WD JAGO, Washington 25, D.C. OCT 1 6 1948 

TO: The Under Secretary .of War 

1. Pursuant to Executive Order No. 9556., ·dated 26 May 1945, there 
are transmitted herewith for your action the record of.trial and the 
opinion of the Board of ~view in the case of First Lieutenant Roaer 
Peter Nowak (0-1054349)., Coast .Artillery Corps. . 

2. Upon trial by genar~l court,..martial this officer was !ound 
guilty of 11rongf'ul disposal of $12,067.12 worth of paper stock., propertq 
of the United States., in violation of Article of War 94, and of unln
~ removing two tally-out sheets, public records, in violation o! 
.Arti6le of War 96. He was sentenced to dismiss~, total· for!eitures · 
and confinement at hard labor for ten years. The reviewing authority' ap
proved the sentence., reduced the period of confinement to five y-ears., · 
designated a disciplinary- ba?Tacks as the place of confinement and for
warded the record of trial for action pursuant to .Article o:tll'ar 48. 

. , '. . ( - . 


3• A s'llillD.ary of the evidence m;q be !ound in the accompacying opin

ion of the Board of Review. The Board is of the opinion that th8 record 

of trial is leg~ sufficient to support the findings of guilty and the · 

sentence as modified by" the reviewing authority-, and to wa?Tant confirma

tion thereof. I concur in that op~on,.. 


. . 

4. The evidence shon that accused was assigned as supp~ officer 

of the Publications Depot., Manila., Ph.:!,µ.ppine Islands. 'While so assigned., 
and without proper authority, accused caused to be delivered to a ~ 
civilian., Francisco Sycip, in ten different shipnents., .3582 reams o:t 
white bond paper., Government property., furnished and intended for the 
military service., having a value of $10,387.80. Accused., also without 
proper authority, caused to be delivered to the civilian fi:nn of Carmelo 
and Bauermann., in two different shipments.,526 reams of white bond am 
irhite offset paper., Government property, also furnished and intended for 
the military service., having a value of $1.,679.32. None of this paper 
was paid for or returned up to the time of the trial of the ·accused. In 
connection with the last of the Cannelo and Bauermann transactions ac
cused., 'Who was present when the paper was loaded., took the two ta~-out 
sheets., each for 250 reams., from the depot superintendent 'Who prepared 
them., stating.that he., the accused., would secure the signatures on them. 
Accused never,returned these talzy-outs and fifteen dqs later when he ' _ 

--was-	 arrested ~ey were found at his quarters m1signed. Accused e1ected to 
remain silent and'no evidence was offered ey the defense. 
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The record of trial does not prove.that'accuse~ benefited finan
cially or otherwise from these transactions. Ho198ver, a· statement of 
Franci~co Sycip contained in the investigation -repot't. assetts that 
Sycip delivered t1r0 diamond rings, each 1r0rth $71000 to accused as 
"securitY" for this paper~ that one of these rings was not returned and 
th.at Sycip a:nd accused had talked of m.gaging in the. airline business in . 
the Philippines after the war and had discussed trying to get a franchise, 

. planes and aviators. The investigation report further indicates that 

accused ·mq at cne time have 110rn one of the rings and may' have had the 


·	regular use of a Cadillac automobile owned by Sycip. Furthermore, ac

cused billeted at the place of business of the publication "Ne11'SW8ek11 

1 

a publication by lihich the paper delivered to Carmelo and Bauermann ,ras 


. used for covers. An unused deposition of a former commanding officer 
of accused, llhich accompanies the, record, indicates that the cOJ1111and-. 
ing ·officer approved the·_ delivery- to Sycip on loan of 1000 reams . of . 
paper and that at one time the oomnaming oi'i'icer inst.t-ucted accused to 
s1;op wearing a ring received from Sycip. · 

5. Accused· is 26 years of age,__is.married 
1 

and has no children. ·He 
.. is a high school graduate, attended William and lfaI7 Colleae tor t1rc, 

yea,rs and Western Reserve University for one year, majoring in physics. 
He left school in 1941 and .from May 1941 to May 1942 was employed first 
as an estimator and later as sales manager by the Morgan Lithograph 
Co~. He served· as an enlisted man for seventeen months, graduated 
.from the .Anti-Aircraft Artillerx, Officers' Candidate School, was com
missioned a temporary second lieutenant on 8 April 1943 and ne promoted 
to temporary .first lieutenant on 9 July 1945. 

-~ . ~ 

· 6. · Representations on behill of this accused have been made by 
. CoI1i1'8sswoman Frances P. Bolton of Ohio. A personal appearance was made 

before the Board o:t Review by Mr. Ga~er Abbott; an attorney .from 
Cleveland, Ohio. Mr. Abbot\, on behalf of the accused, presented oral 
argument and submitted an affidavit of former Captain Heman v. Bucher 
and a letter .from Captain Waldron c. Jord:an. (Thereafter Mr. Gardner · 
ag~in made an appearance in this case and discussed it with me personal:cy-.) 
All of these representations, appearances and documents have been given 
careful consideration. 

7. The record o:t trial sho'WS wrongful dispositions of Government 
_property 	but does not shaw that accused profited thereby. The deposi

tion by the former comnanding officer of accused shows that the property

was loaned with the approval of the commanding officer. I have con

sidered the statement of Sycip. It creates a strong suspicion that 

accused received compensation for the property, but I doubt its accuracy 
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and am not, on the whole case, convinced beyond reasonable doubt that 
there was any fraudulent intent on the part of accused. In view of 
all the circumstances I recommend that the confinement be remitted and 
that the remainder of the sentence be confirmed but suspended during 
good behavior. 

8. Inclosed is a form of action designed to carry this recomnend~
tion 'into effect, should it meet with your approval. 

5 Incls 
1. Record of t
2. Form of act

THOMAS H. GREEN 
rial Major General 
ion The Judge Advocate General 

3. Affidavit of fonner 
,Capt Bucher 

4. Ltr fr Capt Jordan 
5. Ltr fr Mrs. Frances,Bolton 

Aug. 1, 1946 

( a.c.u.o. 3321 31 October 1946.) 
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WAR IEPARMNT 
In the Office o;t The Judge Advocate General 

Washington, D. c. 

JAGH - aJ 314251 31 JUL 1946 

UNITED STATES 	 ) IBIRD AIR FORCE 

) 


v. 	 ) Trial by G.c.M., convened at 
) Sedalia Arrrcy- Air Field, War

Second Lieutenant ROfERT ) rensburg, Missouri, 16 M.8;7 
W. DURHAM {0-577.423), Air ) 1946. Dismissal 

Corps ) 


OPINION of the BOARD OF IEVIEW 
TAPPY, smRN and SCHVCAGER, Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its· opinion, to The Judge 
.Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cations a 

CHARGE: Violation of the 61st Article of War. 

Specification, In that Second Lieutenant Robert w. Durham, 92nd 
Troop Carrier Squadron, 439th Troop Cs.rrier Group, did, without 
proper leave, absent himself from his station at Sedalia Arnv 
Air Field, Warrensburg, :Missouri, from about 26 February 1946 , 
to about 9 March 1946. · 

ADDITIONAL CHARGE I: Violation o£ the 61st Article of War. 

Specification: In that Second Lieutenant Robert Yf. Durham, 92nd 
Troop Carrier Squadron, 439th Troop carrier Group, did, without 
proper leave, absent himself' from his station at Sedalia A:rmy 
Air Field, Warrensburg, Missouri, from about 20 March 1946 to 
about 29 April 1946. 

ADDITIONAL CHARGE II1 Violation 	of the 96th Article of' War. 

Specification 11 In that Second Lieutenant Robert w. Durmm, 92nd 
Troop carrier Squadron, 439th Troop Carrier Group, did, at 
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Sedalia Arrrq .Air Field, Warrensburg, Missouri, on or about 15. 
:March 1946, 'With intent to deceive, wrong.tull.y and unl.aw:ru:Ll.y 
make and utter to Sedalia Anrr.f Air Field Exchange, a certain 
check, in words and !igures as follows, to ldta · ~Sedalia, Mo., . 
15 Mar 1946, State Bank of Laurinburg, Laurinburg, N. c., Pay-
to the order of Cash $25.00, Twenty-Five and m:,/100 Dollars, 

• 	 /s/ Robert W. Durham, 2nd Lt. 0-57142.3, 439 TC Sqdn 92", and 
by means thereof, did fraudulently obtain from Sedalia mrr 

· 	Air Field Exchange $25.00 in ca.sh, he the said Second Lieu
tenant Robert w. Durham, then 'n8ll knowing that he did not 
have and not intending that he should have sufficient .funds 
in the State Bank of Laurinburg· for the payment ot said check. 

Specification 2: In that Second Lieutenant Robert W. Durham, 92nd 
Troop carrier Squadron, 439th Troop Carrier Group, did, at 
Sedalia A:rrey- Air Field, Warrenaburg, llissouri, on or about 
18 March 1946, 'With intent to deceiw, wrong!'u].ly and unlaw
fully make and utter to Sedalia. Army Air Field,<Exchange, a 
certain check, in words and figures as .follows, to lli.ta 
"Sedalia, Mo., 18 March 1946, State Bank o! Laq,rinburg, -
Laurinburg, N. c., ~ to the order of Cash $25.oo; Twenty-
l'iw and no/100 Doll.an /s/ Robert w. Durham, 2nd Lt. . 
0-571423, 439 TC Sqdn 9211, and by means thereof, did 
fraudulently obtain from Sedalia ArtIT:3' Air Field Exchange 
$25.00 in cash, he the said Second Lieutenant Robert w. 
Durham, then "'811 knowing that he did not have and not 
intending that he should have sufficient f'unds ·in the · 
State Bank ot Laurinburg for the payment of said check. _ 

Specification 3a In that Second Lieutenant Robert w. Durham, 92nd 
Troop carrier Squadron, 439th Troop Carrier Group, d\d, at 
Sedalia ~ .Air Field, Warrensburg, Missouri, on or about 
18 March 1946, 'With intent to deceive, lll'ongfull.y and unlaw
fully make and utter to Sedalia ,A:rrr!7 Air Field Officers I Club 
:Mess, a certain check, in words and figures as follows., to lli.t: 
•Laurinburg, N. c., 18 March 1946, State Bank of Laurinburg, 
Pey to Ca.ah or Order $10.oo, Ten am. no/100 Dollars /s/ Robert 
w. Durham, 2nd Lt. 0,.;57142.3, Provost Marshal Office"., and by' 
means thereof, did fraudulently obtain from Sedalia Arrey' Air' 
Field Officers' Club Mess $10.00 in cash., he the said Second 
Lieutenant Robert W. Durham, then 'Well knowing that he did not 
have and not intending that he. should hava sufficient funds in 
the State Bank of Laurinburg for the payment of said check. 

He pleaded guilty to the Charge and Additional Charge I ,and the Specifi 

cation under each and not gullty to Additional Charge II and the three 

Specifications thereof. He was found guilty o.f' all Charges, guilty of 


. the Specifications of the Charge and Additional Charge I and by' excepti0ll8 
and substitutions was found guilty of Specifications 1, 2 and 3 of Addi

. tional. Charge ll except the words "with intent to deceive" and'lfraudulently 
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obtain" ai, they appear in each ot said Specifications, substituting for the 
words ".fraudulently obtain" the :words "wrongfully obtain".. Evidence 11U re
ceived of one previous conviction by" general court-martial for absence nth
out leava from 17 May 1945 to 27 May 1945, tor llhich the accused 1'&S sen
tenced to forfeit $122.00 of his pq per month for six (6) months. In the 
instant case he was sentenced to be dismissed the service. The reviewing 
authority approved the sentence and .fornrded the record of trial pursuant 
to .Article of War 48. 

3 • . The evidence tor the prosecution shon that accused absented hilll
self without leave from his organization and station at Sedalia Anq Air 
Field, Wan,,nsburg, Missouri on 26 February- 1946 and remained absent until 
he retUl"Il8d to duty on 9 :March 1946 (R 9; Pros Ex l, 2). He again absented 
himself' ll'ithout · leaw from the same organization on 20 March 1946 and re
mained absent until 29 April 1946, when. he was confined at Fort Crook, 
Nebraska (R 9; Pros Ex 3, 4). 

Aceused bad an account 11:l.th the State Bank of Laurinburg, North 
Carolina until 8 March 1946, but on that date the account n.s closed b,r 
a 11'ithdra1'8l equal in amount to the balance then standing to accused• a 
credit with said bank. · ()1 15 March 1946 accused wrote a check pay-able to
"cash" in the amount of $25.00 drnn on said bank and presented it to the 
Poat Exchange at Sedalia Jrrq Air Field, Warrensburg, Missouri, receiving 

·cash for the face amount thereof. ()118 March 1946 he made and presented 
tor payment to the same post exchange another check payable to •ca.sh" tor 
$25.00, dra11n· on the above-mentioned bank and again received ~nt of 
the !ace amount. On the same date, he drew a third check pqable to "Cash" 
on the Hme bank in the amount of $lo.co, presented it to the Ot'ticers• 
Club Mess ot Sedalia J.:rrq .Air Field and receiV8d ~ent thereon. 1here 
llere no .1'lmds on deposit with the dra118e bank ,men these three •checks llere 
presented tor payment and they 118re returned unpaid. None of the checlal 

, 11ere redeemed by" accused (R 9-13; Pros Ex 5-11). ~· 

4. Attar accused•s rights ,as a ll'itness 11ere explained, ·he elected 
to be sworn as a ll'itness and ·testified that he left bis station at Sed&lla 
Uf'JI3' Air Field on 21 Februar:r 1946 with authority from bis ca1111andfog ot
ticer to be absent until 2S Febru&l')" 1946. Upon arriving in St. Louis, 
Missouri he attempted to commum.cate id.th his wile in Cbicago by telephone, 
but learned that she had been injured 1n an autanobile accident. 1bat 
same night accused boarded a train for Chicago. Enroute, he gaw the 
porter a telegram to be sent to his station. requesting twalw ~1 leave 
of absence in view ot the emergencr 11h1ch had arisen. Upon his arrival 
in Chicago, he found his 11if• •just badly- ahalcan up• am under care ot 
a docto~. No reply'•• received to his request for emergena.r leaw. 
Howawr, on 7 l!arch 1946 he receiwd a telegram notifying him he •s 
absent without leaw. He replied to this telegram on the following dq, 

· atd thereupon departed tor Sedalia Al"rq .Air Field (R 14, 18, 22-24). 
Accused at the time 111.8. experiencing marital difficulties with bis wife . 

· l'hom he. had married in 1942. She had been untaithtul. .to him and was 
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being encouraged to leave him by her parents, who treated accused 'rith · 
aloofness. '.I.he conduct of accused• s 'Wife caused him great amiet7 (R 15). 

lib.en accused learned that t1ro checks llhich he passed had been re

tUl'll8d for insufficient funds, he decided to go to Chicago 111.th a view 

to getting i'unds from his 'rife to make the checks good. He was supposed 

to report to Fort Leavenworth on 20 March 1946 for the purpose of taking 

exarn1nations for appointment to the Regular Arrrty, but inatead proceeded 

to Chicago, Illinois. :Being unable to find his 'Wif'e, he then 118nt to 

Detroit in the hope of borrowing money !ran his sister-in-law in order 

to pq his debts. Ha remained in Detroit !ran 21 - 25 March 1946. lllen 

he was unsuccess.f'ul in this attempt to raise funds, be departed for the 

state ot 'Washington, the home of hia father, hitch-hiking his ~. He 


· remained nth his father for about twelve days, but again being unable 
to borrow the meded £u.nds, he secured transportation back to Olicago 
by driving an automobile tor SCIIIS people. Upon arri'Ving in Chicago 'Z'/ 
Jpril 1946· be called his mother llho liwd in· onaha and atter· being ad
vised by her that the military- police 1119re seekl.Dg him, requested her to 
inform them that he would arrive 29 .April 1946 and would turn himselt in. 
Upon his arri'VBl. in Onaha· on that day, the military policemen 'Mire. on· band 
to meet him and he n.s confined at Fort Crook (R 16, 17, 25-27). He ex
plained that his unauthorized absence .tran 20 March 1946 to 29 April 1946 . 
was •to get some money in· a hurry to pay· the checks• (R 2S). · He testified, 
"To rq ~ of thinking a bad check charge 11U a· civilian offense and 118.8 · 

rough. Absence 'Without leaw being an Arrq· offense it ,ms a lesser charge. 
I 11anted to get money for checks. I borrowed $20.00 from siater.;.in-laT 
(in Detroit) and took off to rq father's home, that I ba:ven•t seen for 
fourteen years. He liws in 'Washington. I took off and wnt to see it 
poseib~ I _could get enough money from him to pa7 up the checks.• (~ 17). 

With respect to the. insufficient fund check charges accused testified 
that he had made and cashed the checks in question, the first on 15 March 

'1946 and the other two on 18 March 1946 (R 27-29). At the time he, cashed 
these checks he was "broke" - had nno money at all•. He had a joint a~ 
count 'With his 'Wife in a Chicago bank1 but as it was too difficult to keep 
track of this account, he had drawn no checks against it for about a 19ar. 
He had personally' never deposited any- funds to the credit of this joint 
account. On l4 March 1946 he called his wife in Chicago by telephone and 
requested her to deposit $130.00 to the credit of his account 'With the 
North caroll.na bank. She agreed to do so and accordingly he drew the 
checks in question, although before doing so he did not check to ascertain 
'llhether the deposit had actually been made. On all previous occasions 

. s1ro:1Jar requests had been complied with by his 'Wife inasmuch as she re
ceiwd a $200.00 monthly allotment from his pq (R 15, 16, 28-,30). On 
18 March 1946, shortfy after cashing the two checks 11hich are the subject 
of' Specifications 2 and 3 of Additional Charge II, he learned that two 
other checks which he had negotiated to the Mayfair Hotel of st. Louis, 
Missouri had been returned be cause of insufficient i"unds and he then knew 
that the checks cashed at Sedalia kmfr Air Field would not clear (R 16). 
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5., By his plea, the accused admitted his guilt of the offenses of 

absence without leave as alleged in the Specifications of the Charge and 

Additional Charge I. Aside from this plea., however, the prosecution's 

evidence, as well as testimoey of the accused himself establish these 

unauthorized absences beyond reasonable doubt and the record is legally 

sufficient to support the findings of guilty. 


'.lbe uncontradicted evidence as confirmed by the accused in his sworn 
testimony also establishes that on the dates and at the places alleged in 
Specifications 1 1 2 and 3 of Additional Charge II, the accused made and . 
uttered three checks., two in the amount of $25.00 each to the Post Exchange 
at Sedalia Army Air Field and one in the amount of $10.00 to the Officers' 
Club Mess at the same installation; that he received the proceeds of' said 
checks in cash and that they "Were ·all dishonored 'When presented to the 
dra1'18e bank because there "Were no funds on hand in accused• s. account. 

. ' 
The court, by exceptions and substitutions, acquitted the accused 

of ma.king and uttering the several checks 1twith intent to deceive" and 
"!raudulentlyn obtaining the proceeds, but found him guilty of unlawfully 
making and uttering these checks and thereby "wrongfully" obtaining the 
proceeds knowing tha~ he did not have and not intending that he should 
hava funds in the bank for payment. The proof conclusively 'establishes 
that accused made and uttered these three checks and failed., llithout 
justification or proper excuse., to have ~ funds on deposit to pay- them 
when presented to the dra"M3e bank. That accused had actual knowledge ot 
the status of his bank account is shown by his a,m admission that he 
telephoned his llife on 14 March 1946 and requested her to deposit $130 
to the credit of his account in said bank. The three checks in question 
1'18re made on 15 and 18 March 1946. HOW8ver, he made no effort to verify 

· that a deposit had actuaJ.ly been made. While the accused was acquitted 
ot obta:hrlng money by fraud., the court did find him guilty o:r an o.tfense 
amounting to something more than mere careless failure to maintain a suf..; 
!icient bank account. It has been said the offense involves the affirmative 
element o! guilty knowledge of the insufficiency or the account and the · 
mgative element or the absence of intent to remedy' that situation so that 
the checks will be entitled to payment on presentation {CM 280789, · 4 Bull 
JAO 3/J.., 342). Clearly the evidence establishes these elements beyoni 
question and is legally sufficient to support the ·findings of guilty or 
these lesser included offenses. · , 

', ' 
6., War Department records show the accused to be Z7 years ot age 

and married. He completed three years or high school and then enlisted 
in the Regular Ararsr in l9Y/. He was discharged in October 1940, at the 
e:xpiration or his period, or enlistment, but was recalled to active service 
in Februar;r 19/J.. Subsequently he attended Air Forces Of'!icer Candidate 
School and upon graduating in .April 194'.3, was commissiomd a: second lieu
tenant in the Amy of the United States. During his canmissloned service, 
.in addition to a prior sentence imposed by general court-martial he had 
received punishment under Article of War 104 on two occasions. On 14 
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November 1944 the cammandi ng gemral o! A}:T.ny- Air Forces Eastern Flying 
Training Camnand at M&X1118ll Field., Alabama.., imposed a reprimand and :f'or
!eiture upon accused !or absence without leave. He received similar 
punishment imposed on 22 December 1944 by the same of:f'icer for another 
period o! absence without leaw and for issuing a check drawn upon a 
bank in which he had no account. The date o:f' issuance o:f' said cha ck was 
26 October 1944. 

7. ?:he court; was legally constituted and had jurisdiction o! the 
accused and the o:f'fenses. No errors injuriously affecting the substantial 
rights of accused •re camnitted during the trial. In the opinion o:f' the 
Board o:f' Review the record of tr.Lal is legally au:f'ficient to support the 
fi!Xiings o:f' guilt)" and the sentence and to 'W1UT8.nt confirmation ot the 
sentence. Dismissal ia authorized upon conviction of' a violation of 
Article o:f' war 61 or 96. 

~~~gu Advocate 

·~::::::: 

• 
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JAGH - Cl! 314251 1st Ind 

YID, JAGO, '\Vashington 25, D. C. AUG i 2 i846 

TO: The Seeretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945 there 
are transmitted herewith £or your action the record of trial and the 
opinion of the Board o£ P.aview in the case of Second Lieutenant Robert 
W. Durham (0-577423), Air Corps. 

2. Upon trial by general court-martial this officer pleaded guilty 
to, and was found guilty of, absence without leave on two occasions in 
violation of Article of War 61 (Chg I, Spec; Add•l Chg I, Spec). The 
first offense covered the period from 26 February 1946 to 9 March 1946 
and the second from 20 March 1946 to 29 April 1946. Furtl;ler, he pleaded 
not guilty to the fraudulent making and uttering and obtaining the pro
ceeds of three checks totalling $60.00 leaving, as he lmew, insufficient 
funds in the bank to pay them, and by exceptions and substitutions was 
found guilty only of 'Wrongfully making and uttering and obtaining the 
proceeds of the checks, !mowing he had insufficient funds in the bank to 
pay them, in violation o£ Article of War 96 (Add11 Chg II, Specs 1, 2, J). 
Evidence was received of one previous conviction by general court-martial 
on 17 July 1945 for absence without leave £or ten days. In the instant 
case, he was sentenced to dismissal. The reviewing authority approved 
the sentence and forwarded the record of trial for action under Article 
of War 48. · 

J. A summa.ry of the evidence may be found in the accompanying, opin
ion of the Board of Review. The Board is of the opinion that the record 
of trial is legally sufficient to support the findings o£ guilty and the 
sentence and to warrant confirmation of the sentence. I concur in that 
opinion. 

- The accused was absent without leave from his organization and station 
at Sedalia Army Air Field, Missouri, from 26 February 1946 to 9 March 1946. 
On 15 :March 1946 he made ,and negotiated a check in the amount of ti25.00 to 
the Post Exchange of said Air Field. On 18 March 1946 he made and passed 
two more checks, one in the amount of ~5 .oo to the same post exchange and 
the other in the amount of i10.oo to the Of'ficers I Club Hess of that Air 
Field. All of said checks ~re drawn on the State Bank of Laurinburg, . 
North Carolina, and all "Were returned dishonored because accused had no 
balance to his credit with said bank 'When the checks -were dra'Wll and pre
sented for payment. They remained unredeemed at the time of trial. On 
20 March 1946, after being apprised that the checks were returned dishon.:
ored, the accused absented himself without-leave from his organization and 
remained so absent until 29 April 1946 'When he was taken ,into custody by 
military police at Onaha,, Nebraska,, the home of his mother. The accused 
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attributed his difficulties to worry over marital difficulties, his wife 
having been unfaithful to hiln. He stated that the secorxi period of un
authorized absence was occasioned by his efforts to raise .funds l'lith llhich 
to redeem the dishonored checks. During the period of his absence he 
travelled to Chicago, Detroit and the state of' washington seeld.ng to make 
a loan from relatives in order that he might redeem the checks. He explain
ed that he believed the check offenses to be more serious than absence 
without leave and for that reason decided to leave his station ldthout 
authority- in the hope that his mission would be successful, thus enabling. 
him to avoid trial for the worthless checks he had issued. 

There is little that can be said on behalf' of this officer. Once 
before it appears that he issued a worthless check. That was in October 
1944. Records indicate that he agreed to accept punishment under Article 
at war 104 for that at.fense and punishment was so administered. He also 
was the subject o.f' discipllnar:r action under the same Article o.f' war for 
absence without leave on two occasions and thereafter was tried by general. 
court-martial for a subsequent absence ldthout leave. I recOIIID8nd that 
the sentence be confirmed and carried into execution. 

4. Inclosed is a f'onn of action designed to carry the foregoing 

recamnendation into effect, should such recomnendation meet with your 

approval. 


2 Incls THOM.AS H. GREEN 
l - Re cord at trial :Major General 
2 - Form at action The Judge Advocate General 

( o.c.M.o. 272, 10 September 1946.) 

2 

http:seeld.ng


, WAR DEPARTIIENT 
In the Office of The Judge Advocate General 

Washington 25, D. c. 

JAGQ - CM 314258 

U N I T E D S T A T E S 	 ) 
) 

v. 	 ) 

Staff Sergeants ALPHONZO J. ~ 
ENGLISH (36162997) and ) 
ROBERT,VIBGIL (34488763), ) 
Private First Class FRED ) 
OWENS, JR. (34423610), all ) 
or 657th Quartermaster Gaso-. ) 
line Supply Company; Corporal ) 
DANIEL E. SCOTT (36866355) and ) 
Private DAN c. HUNT C.34485463), ) 
both of 4004th Quartermaster ) 
Truck Company; Corporals ELMER ) 
L. KENNEDY (36061250) and ) 
MELVIN D. DOUGLAS (34529010), ) 
Technician Fifth Grade JONATHAN ) 
LEWIS (3!541549),Privates First ) 
Class THOMAS FLINT (38231418) ) 
and CLYDE McCANN (3434,915),, 
Privates NCR!H PEACHES (34484989) ~ 
and WILLIAM F. TURNER (.34667876), 
all of 956th Quartermaster Serviee ~ 
Company; Private First Class ) 
ROBERT J. DONNELL (34669115) and ) 
Private CHARLIE L. ROBISON ) 
(34648361), both et 4377th 
Quartermaster Truck Co11po7; and ~ 
Private MARVIN HALL (.35054877), ) 
3861st Quartermaster'Truck Compan~. ) 

·, 

•JUL 1 8 1946 

CHA:NCR BASE SECTION 

Trial by a.c.M., convened at 
Charleroi, Belgium, ll, 12, 
201 .211 23 1 26, and 27 Febru
ary 1946. Dishonorable dis
charge and confiJlement al 
tollns: Flint and Tur•era 
15 years,.Penitentiary;
Mccann: 10 years, Penitentiary; 
Peachesi 8 years, Reformatory; 
Virgil, Scotts 7 years, 
Penitentiary; Douglas, !:kYJ., 

· Lewis, Donnell, Robison and 
Owens• 7 years, Reformatory; 
Kennedy: 4 years, Peni
tentiary. English and !!Yn• 
acquitted. 

HOLDING by the BOARD OF REVIEW 
wpRFEL, OLIVER and DAVIS, Judge Advocates 

1. The Board or Review has examined the record of trial in the case 
or the soldiers named above and submits this, its holding,to The Judge 
Advocate General. 

2. The accused were tried upon the following Charges and Specitica
tic-ns a 



CHARGE I: Violation or the 96th .Article of War. 

Specification ls In that Staff Sergeants Alphonzo J. English 
· and Robert Virgil, both of the 657th Quartermaster Gasoline 

Supply Company; Corporals Daniel E. Scott, 4004th Quarter
master Truck Company, Elmer L. Kennedy, 956th Quartermaster 
Service Compa111.y, Melvin D. Douglas, 956th Quartermaster 
Service Company, Technician Fifth Grade. Jonathan Lewis, 956th 
Quartermaster Service Company; Privates First Class Thomas 
Flint, 956th Quartermaster Service C•mpany, Robert J. 
Donnell,· 4004th Quartermaster Truck Company, Fred Owens, 
Junior, 657th Quartermaster Gasoline Supply Company, Clyde 
Mccann, 956th Quartermaster Service Company; Privates Norah 
Peaches, 956th Quartermaster Service Company, William r. 
Turner, 956th Quartermaster Service Company-, Charlie L. 
Robison, 4377th Quartermaster Truok C~mpany, Dan c. Hunt, 

.4004th Quartermaster Truck Company and Marvin Hall, 4004th 
Quartermaster Truck Company, did, at or near Ghl.ill., Belgium; 
Mons, Bslgium; Quaregnon, Belgium; Jemappes, Belgium and 
Cuesmes, Belgium and at various and sundry places between 
said places, between from about 3 October 1945, to about 3 
November 1945, acting jointly and ill pursuance or a common 
intent and in conjunction with each other and other civilian 
and military persons, both known and unknown, wrongfully 
and wuawf'ullyconf'ederate, combine, connive, conspire and 
agree to defraud the United States through trick, connivance, 
misfeasance, malfeasance, nonfeasanc& and divisions of spoils, 
through the wrongful and unlawful taking, stealing, trans
porting and converting to their own personal joiD.t and several 
purposes, designs and profits of military clothing, equip
ment and supplies, property of the United States and furnished 
and iD.tended for the military service thereof; and in pur
suance thereof, did, at the various and divers times and 
places herein alleged, wrongfully and unlawfully take, steal 
and carry away, transport aud convert such military cloth
ing, equipment and supplies from the purposes fer which they 
were furllished and intended to their own joint and several 
purposes, designs and personal profits. 

Specification 2: In that Corporal Daniel E. Scott, 4004th 
Quartermaster Truck Company, did, at or near Mons, Belgium,. 
on or about 22 October 1945, wrongfully- take and use, T'ithout 
the consent of the owner, a 2½ ton, 6x6 truck, prc.,perty of 
the United States. 

Specification 3: In that Private Dan c. Hunt, 4004th Quarter
master Truck Company, did, at or near Mons, Belgium, on or 

. 
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about 22 October 1945, wrongfully take and use, without the 
consent of the owner, a 2½ ton, 6x6 truck, property or ~he 
United States. · 

Specification .3: In that Private Dan C. Hunt, 4004th Quarter
master Truck Company, did, at or near Mons, Belgium, on or 
about 22 October 1945, wrongfully take and use, without the 
consent or the owner, a 2½ ton, 6x6 truck, property of the 
United States. 

Specification 4: In that Staff Sergeants Alphonzo J. English 
and Robert Virgil and Private First Class Fred Owens, Junior, 
all of the 657th Quartermaster Gasoline Supply Company, act
ing jointly and in pursuance of a common intent, did, at or 
near Mons, Belgium, on or about 25 October 1945, wrongfully 
take and use, without the consent or the owner, a 2¼ ton, 
6x6 truck, property of the.United States. 

Specification 5: In that Private Marvin Hall, 4004th Quarter
master Truck Compuy, Technician Fifth Grade Jonathan Lewis 
and PriTate William F. Turner, both of the 956th Quarter
master Service Company, acting jointly and in pursuance or 
a common intent, did, at or near Mons, Belgium, on or about 
22 October 1945, wrongfully take and use, without, the con
sent of the owner, a 2½ ton, 6x6 truck, property ot the United 
States. 

Specitic~tion 6: In that Corporal Melvin D. Douglas, Printe 
First Class T~omas Flint and PriTate William F. Tuner, all 
or the 956th Quartermaster SerTiee ComP8Jl1', acting jointly 
and in pursuance or a common illtent, did, at or aear Ghlin, 
Belgium, on orabout.12 October 1945, wrongf'ully take and use, 
without the consent or the owner, a 2½ ton, 6x6 truck, 
property ot the United States. 

Specif'ica:Uon 71 In that Corporal Malvin D. Douglas, Privates 
First Class Thomas Flint, Privates William F. Turner and 

Norah Peaches, all or the 856th Quartermaster Service Company, 
acting jointly and in pursuance ot a common intent, did, at 
or near Ghlin, Belgium, on or about 1.3 October 1945, wrong
fully- take and use,. without the consent of the owner a 6x6 
truck, 2½ ton, property of' the United States. 

Specification 8: In that Corporal Melvin D. Douglas, PriTates 
First Class Thomas Flint, Clyde Mccann and Private William 
F. Turner, all or the 956th Quartermaster Service Compa~, 

· acting jointly aBd in pursuance o! a common intent, did, at 
or near G.hUn, Belgium, on or about 15 October 1945, wrong
fully take and use, without the consent of the owner, a 2½ 
ton, 6x6 truck, property ot the United States. 
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Specificatio11. 91 In that Corporal Elmer L. Kennedy, 956th 
Quartermaster Service Company-, Privates First Class Charlie 
L. Robison, 4377th Quartermaster Truck Compan1 and Robert 
J. Donnell, 4004th Quartermaster Truck Company-, acting 
jointly- and in pursuance or a eommoD. intent, did, at or 
near Jemappes, Belgium, on or about 3 November 1945,· wrong
fully take and use, without the consent ot the owner, a 
2½ ton, 6x6 truck, property of' the UnUed States. 

Specification 101 In that Technician Fifth Grade Jonathu Lewis 
and Private William F. Turner, both of' the 956th Quarter
master Senice Com.pan:, and Private Marvin Hall, 4004th 
Quartermaster Truck CcmpaJ17, acting jointly and in pursuance 
or a common htent, did, at or near Mons, Belgium, on or 
about 22 October 1945, unlawfully attempt to feloniously take, 
steal and carry away 1900 sweaters, ot the value of' $7,860.00; 
1,000 pair trousers, ot the value o! $8,050.00 and 500 towels, 
of the value of $100.00, or the aggregate value of $16,010.00, 
property of. the United States, furnished alld intended tor the 
military senioe.thereof~ 

CHARGE IIs Violation of the 94th Article et War. 

Specification ls In that Staff' Sergeants Alphonzo J. English and 
Robert Virgil and Private First Class Fred Owens, Junior, all 
or the 657th Quartermaster Gasoline Suppl;; Compa.07, acting 
jointly and in pursuan.ce or a common intent,·did, at or near 
Mons, Belgium, on or about 25 October 1945, feloniously take, 
steal and carry away 880 pair· trousers, or the value of 
$7,436.90.and l,220 pair socks, or the v~lue of $744.201 et 
the aggregate value or ,8,181.10, property or the United 
States, f'urnished ud i.Btended tor the military service 
thereet. 

Specification 2: In that Corporal Daniel E. Scott and Private DaA 
0. Hunt, both of the 4004th Quartermaster Truck Company,· act
ing jointly and in pursuance of a -common intent, did, at or 
near Mons, Belgium, on or about 22 October 1945, feloniously
take, steal aI1d carry away 2,000 pair socks, ot the value ot 
$1,207.80 and 3,700 shirts of the value ot $15,309.04, of 
the aggregate value or $16,516.84, property of the United 
States, furnished and intended for the military service there'?£• 

Specification 3: In that Privates First Class Norah Peaches and 
Thomas Flint and Private William F. Turner, all or the 956th 

, Quartermaster ·Senice Company, acting jointly and in purs~ce 
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of a coill!Don intent, did, at or near Mons, Belgium, on or 
about 7 October 1945, feloniously take, steal and carry away 
1,566 pair trousers, of the value of $14,962.24, property 
of the United·States, furnished and intended for the mili 
tary service thereof. 

Specification 4: In that Corporal Melvin D. Douglas, Privates 
First Class Thomas Flint and Clyde V.cCann and Privates 
Norah Peaches and William F. Turner, all of the 956th 
Quartermaster Service Company, acting jointly and in pur
suance of a common intent, did, at or near Jema.ppes, Belgium, 
on or about 9 October 1~45, feloniously take, steal and . 
carry away 650 pir Lai!;/ trousers, of the value of $4,558.50 
and 1,000 undershirts, of the value of $1,282.00, of the 
aggregate value cf $5,842.50, property of the United States, 
furnished ,and intended for the military service thereor. 

Speoification 5:· In that Corporal .Melvin D • .Douglas, Privates 
· First Class Thomas Flint and Clyde McCe.nn and Privates Norah 

Peaches and William F. Turner, all or the 956th Quarter
master Service Company, acting jointly and in pursuance or a 

- common intent, did, at or near Mons, Belgium, on or about 
15 October 1945, feloniously take, steal and carry away 56o 
shirts, of the value of $3,046.40; 1,498 pair boots, of the 
value of $10,096.52; 1,200 sweaters, of the value of 
$4,680.00 and 2,000 pair trousers of the value or $13,955.00, 
of the aggregate value of $31,777.92, property of the United 
States,furnished and intended for the military service 
thereof. 

Specification 6: In that Corporal Elmer L. Kennedy, 956th Quarter
master Service Company-, Private First Class Robert J. Donnell, 
4004th Quartermaster Truck Company_ and Private Charlie L. Robison, 
4377th Quartermaster Truck Company-,, acting jointly and in pur
suance of a common intent, did, at or near Jemappes, Belgium, on 
or about 3 November 1945, feloniously take, steal and carry 
any 1,120 pair socks, of the value of $683.20; 300 sweaters, of 
the value or $1,170.00 and 66o pair trousers, of the value or 
$6,560.40, of the aggregate value of $8,413.60, property of the 
United States, furnished and intended for the military service 
thereof. · 

Specification 7: In that Corporal lielvin D. Douglas, Privates First 
Class Thomas Flint and Clyde Mccann and Privates Norah Peaches 
and William F. Turner, all of the 956th Quartermaster Ser.vice 

\ 
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Company, acting jointly and in pursuance or a common intent, 
· _did, at or riear Cuesmes, Belgium, on or about 9 October 1945, 

wrongfully, knowingly and without proper authority,dispose 
of~ b;r deliverin~ them to a civilian barn, 650 pair trousers 
of the value of i4,558.50 and 1,000 undershirts, of the value 
of $1,282.00, of the aggregate value of $5,842.50, property 
of the United States, furnished and intended tor the military 
service thereof. 

Specification 8: In that Corporal Melvin D. Douglas, Privates 
First Cle.as Thomas Flint, and Clyde WieCann and Privates Norah 
Peaches and William F. Turner, all of the 956th Quartermaster 
Service Company, acting jointly and in pursuance of a common 
intent, did, at or near Cueemes, Belgium, on or about 7 
October 1945, wrongfully-, knowingly and without proper author
ity, dispose ot, by delivering them to a civilian barn, 1,566 
pair trousers, ot the value or $14,962.24, property of the 
United States, furnished and intended tor the military service 
thereof. · 

Specification 9: In that Corporal Melvin D. Douglas, Privates 
First Cle.sa Thomas Flint and Clyde Mccann and PriTates Norah 
Peaches and William F. Turner, all of the 956th Quartermaster 
Service Company, acting jointly and in pursuance of a common 
intent, did, at or near Cuesmes, Belgium, on or about 15 
October 1945, /Wrongfully, knowingly and without proper author
ity, dispose of, by delivering them to a civilian barn, 560 
shirts, of the value of $3,046.40; 1,498 pair boots, of the 
value of $10,096.52; 1,200 sweaters, or the value or 
$4,680.00 and 2,000 pair trousers of the value of $13,955.00, 
of the aggregate value of $31,777.92, property of the United 
States, furnished and intended for the military service 
thereof • 

. Each accused pleaded not guilty to the charges and specifications against 
him·. Motions for findings of n-ot guilty of all charges and specifications 
were granted·a:s to accused Hunj; and accused English. The findings as to 
the other accused were as follows: · 

As to S/Sgt Robert Virgil -

Of Specification 1, Charge I 
Of Specification 4, Charge I 
Of Charge I 
Of Specifica.tj.oD 1, Charge II 
Of Charge II 

: 
: 
: 
: 
: 

Guilty 
Guilty 
Guilty 
Guilty 
Guilty 
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As to Cpl Daniel E. Scott 

or Specification l, Charge I 
or Specification 2, Charge I 
or Charge I 
or Specification 2, Charge II 
or Charge II 

As to Cpl Elmer L, Kennedy'

or Specification l, Charge I 
or Specifie;;ation 9, Charge I 
Ot' Charge I . 
or Specification 6, Charge II 
or Charge II 

As to Cpl Melvin D, Douglap 

or Specification 1, Charge I 
Ot' Specification 6, Charge I 
Ot' Specification 7, Charge I 
Ot' Specification 8, Charge I · 
or Charge I 
or Specification 4, Charge II 
or Specification 5, Charge II 
or Specif'ication 7, Charge II 
0£ Specif'ication 8, Charge II 
or Specification 9, Charge II 
or Charge II . 

As to T/5 Jonathan Lewis 

0£ Specificatio11 l, Charge I 
or Specification 5, Charge I 
0£ Specif'ication 10, Charge I 
or Charge I 

As to Pfc Robert J, ponnell 

or Specification l, Charge I 
ot Specification 9, Charge I 
or Charge I 
or Specification 6, Charge II 
or Charge II 

: Guilty. 
I Guilty 
: Guilty 
: Guilty 
I Guilt1 

: Guilty 
: Guilty 
: Guilty 
: Guilt1 
: Guilt;r 

: Guilt1 
I Not Guilty 
I Not Guilty 
: Not Guilty 
I Guilty 
I Guilty 
: Not Guilt7 
I Guilty 
I Not Guilty 
: Not Guilty 
I Guilty 

: Guilty 
: Guilty 
: Guilty 
: Guilty 

: Guilty 
: Guilty 
: Guilty 
: Guilty 
: Guilty 
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• 


.As to Pfc Fred Owens, Jr 

or Specification 1, Charge I 
or Specifioation 4, Charge I 
0£ Charge I 
or Specification 1, Charge II 
Of Charge II 

As to Pfc Charlie L, Robison 

.or Specification 1, Charge I 
'Of Specification 9, Charge I 

or Charge I 
Of Specification 6, Charge II 
or Charge II 

As to Pvt Norah Peaches 

or Specification 1, Charge I 
or Specificetion 7, Charge I 
or Charge I 
or Specification 3, Charge II 
or Specification 4, Charge II 
or Specification 5, Charge II 
or Specification 7, Charge II 
or Specification 8, Charge II 
or Specification 9, Charge II 
Of Charge II 

As to Pvt Thomas Flint 

or Specification 1, Charge I 
Of Specification 6, Charge I 
or Specification 7, Charge I 
or Specification 8, Charge I 
or Charge I 
Of Specification 3, Charge II 
Of Specification 4, Charge II 
Of Specification 5, Charge II 
Of Specification 7, Charge II 
Of Specification 8, Charge II 
Of Specification 9, Charge II 
or Charge II 

As to Pvt WUliam F. Turner 

Of Specification 1, Charge I 
or Specification 5, Charge I 

8 

: Guilty 
: Guilty 
: Guilty 
: Guilty 
I Guilty 

: Guilty 
: Guilty 
: Guilty 
: Guilty 
: Guilty 

: Guilty 
: Guilty 

Guilty 
: Guilty 
: Guilty 
: Guilty 

Guilty 
: Guilty 
: Guilty 
: Guilty 

: Guilty 
: Not Guil-ty 
: Guilty 

Guilty 
: Guilty 
: Guilty 

Guilty 
: ·Guilty 
: Guilty 
: Guilty 
: Guilty 
: Guilty 

: Guilty 
: Not Guilty· 
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As to Pvt William F, Turner - (Cont'd) 

A':! 

As 

,Of Specification 6, Charge I 
Of Specification 7, Charge I 
Of Specification 8, Charge I 
Of Specification 10, Charge I 
Of Charge I 
Of Specification 3, Charge II 
Of Specification 4, Charge II 
Of Specification 5, Charge II 
Of Specification 7, Charge II 
Of Specification 8, Charge II 
Of Specification 9, Charge II 

., 
to F'vt Clyde h~cC anp 

Of Specification 1, Charge I 
Of Specification 8, Charge I 
Of Charge I 
Of Specification 4, Charge II 
Of SpecificB;tion 5·, Charge II 
Of Specification 7, Charge II 
Of Specification 8, Charge II 
Of Specification 9, Charge II 
Of Charge II 

tc Pvt ~rvin Hall 

Of Specification 1, Charge I 
Of Specification 5, Charge I 
or Specification 10, Charge I 
Of Charge I 

: Guilty 
: Not Guilty 

Not Guilty 
:· Guilty 
: Guilty 

Guilty 
: Guilty 

Guilty 
: Guilty 
: Guilty 

Guilty 

:. Guilty 
; Guilty 
: Guilty 
: Guilty 
: Guilty 
: Guilty 
: Not Guilt;r 
: Guilty 
: Guilty 

: Guilty 
: Guilty 
: Guilty 
1 9uilty 

Evidence of one previous conviction for unlawful discharge of a weapon 

in violation of Article of War 96 was introduced against accused Donnell. 

Each accused was sentenced to be dishon~rably discharged the service, to· 


, forfeit all pay and allowances due or to becone due, and to be confined at 
'hard labor, at such place as the reviewing authority may direct for the 
following periods: Virgil, Sc2t~, Douglas, Lewis, Donnell, ·o.en§, Robison, 
and Hall: 12 years; Kennedy: 6 years; Pe§.Ches: 18 years; Flint and 
~fil'.: 25 years; I.:cCam1: 20 years •. The reviewing authority approved the 
sentences but reduced the confinement in each case. The confinement as 
approved and the place of confinement designated by the reviewing author
ity for each of the accused, are as follows: · 
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Accused Period Qt Confinement Place of Confinement 
(or elsewhere as the Secretary 
of War may direct) 

Flint 15 years ·Penitentiar1 

Turner 15 years Penitentiary-

McCann 10 years Penitentiary 

Peaches 8 years Reformatory 

Virgil 7 years Penitentiary 

Scott 7 years Penitentiary 

Douglas 7 years Reformatory 

Lewis 7 years Reformatory 

Donnell 7 year:, Reformatory 

Owens 7 years Reformatory-

Robison 7 years Reformatory 

Hall 7 years Reformatory . 


· Kennedy 4 years 	 Penitentiary 
3. The relevant evidence will be discussed at a later point in this 

holding. 

4. Agent Kelly of the Criminal lnveBtigation·Division was one of the 
principal witnesses for the prosecution. Be identified statements taken from 
each of the accused, except the accused Donnell (R 116 to R 124, inclusive). 
We set forth his testimony given as to the accused Kennedy, his testimony as to 
each of the other accused, except Donnell, being substantially the same: 

•Q I show you the Prosecution's proposed Exhibit C-1 and 

ask you what is that instrument? 
 1 

11A That is a statement given by Cpl Elmer L. Kennedy to me. 

•Q Are there any signatures appearing on prosecution's pro
posed Exhibit C-l? 


nA Yes, Kennedy's signatures. 


•Q IR how many places? 
•A Two places. 

•Q How do you know the signatures appearing thereon are those 
of Elmer 	Kennedy-? 


· •A Because I was present when he signed them. 


"Q Did you see Elmer Kennedy sign his name on the places indi
cated on prosecution's proposed Exhibit C-l? 

"A Yes, I did. . 
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•Q Now I want rou to please look about this room and state 
whether or not you recognize any person whom you know as Elmer 
Kenned;r? 

•1 Yes, I do. 

WQ Will you indicate his presence by pointing, and also 

by row and seat number? 


•1 Kennedy is the fourth man in the second row.• (R 116, 117) 

* * * * 
PROSECUTION: Will the record show that in the identifica

tions ma.de by the witness on the witness stand thus far, bis. 
ide~tificatioa of Cpl Elmer L. Kennedy••••in connection with 
that, will the record show that Elmer L Iennedy is the fourth 
man in the second row. * * *• (R 119) • . 

.A handwriting expert was qualified and gave his expert opinion that 
some of the false requisitions introduced by the prosecution were in fact 
written by some of the accused. The handwritings of the accused used as 
the basis of the comparison were in some instances that appearing on the 
proposed statements identi,fied by Agent Kelly (R 146, 147, 151, 152). · 

In the course or the tri.al on the following day !gent Kelly was recalled 
and testified as to the circumstances surrounding the taking of the state
ments he previously identified. Arter so testifying as to the statements or 
~woof the aqcused, the defense cross-examined Agent Kelly for the purpose of 
impeachment.· He was asked to identify three of the accused and was unable to 
identify any one of them. Kelly admitted that he had identified them the 
previous day and could not explain his .t'ailure to identity them the second 
time (R 214, ~15). 

t 
Arter much testimony had been taken, all the statements previously 

identified by Agent Kelly, with the exception of the statement or~, were 
received into evidence. The defense then stated it wished to impeach the 
entire testimony of Agent Kelly "on the grounds of corruption and collusion 
with the trial judge advocate• (R 268). Kelly was.cross-examined and again 
said he could not explain why he was able to identify all the accused when 
their statements were shown tq him.the previous day but was unable to identify 
them the second time. He denied that any system or signals was arranged with 
the trial judge advocate to facilitate the identification or the accused 
(R 269) •. The defense then attempted to call other witnesses to impeach Agent 
Kelly but the law member ruled that as the prosecution had not rested it was 
not the proper time for such testimony (R 270).

' . 
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At the beginning of the case for the defense, the assistant defense 
counsel testified as follows: 

aQ During the times that the prosecutio~•s exhibits were 
being shown to the witness, .lgt Kelly, did you observe the 
actions of the trial judge advocate, Captain Zechman? 

"A I did. 1 

"Q Will you tell the court what you observed as to the 
actions of Captain Zechman? 

•A I didn't notice a thing witil•••I believe it was Ex
hibit M-1, which is the statement of Pvt Fred Owens, was intro
duced. It seemed that Agt Kelly ••••• 

"PRCSECUTION: I will object to the portion of the answer from 
that point on•••where the witness giTes his conslusion as to what 
1it ·seemed'. Ir he saw something, let hµl testify to what he saw. 

IILAW Iw1:r.IBER: Objection sustained. 

•A Agt Kelly had considerable difficulty in identifying Fred 
Owens; finally he did identify him correctly. I noticed at the 
time that he was attempting to identify Fred Owens the trial judge , 
advocate was holding a paper in his hands in front of Agt Kelly who 
at that time was on the stand. He had nine fingers above the paper. 
It was odd that he would hold a piece of paper that way. The next 
exhibit was N-1; I don't recall whose statement. that is, right off, 
but I watched the trial judge advocate that time, and if somebody 
can refresh my memory as to that statement ••••Yes, that is the 
statement of Jonathan Lewis. At that time Lewis was, sitting in the 
exact position that he is now, the sixth seat in the second row. At 
that time when the trial judge advocate took the paper from Ayt. 
Kelly, he held six fingers above the paper in plain view of Jgt 
Kelly. I still was not sure anything was going on, so I called the 
attention of Lt Edes to the matter and we watched the ne~t two to
gether. The next man was Pvt Peaches. When the trial judge advo
cate banded the paper to A.gt Kelly the first time he held it in a 
manner so one finger was here above the paper. When he took the 
paper from Agt Kelly he took it so that two fingers were above the 
paper, indicating that Pvt Peaches sat in the first row, second 
seat. That is where he was sitting and is seated now. The next 
statement, Exhibit P-1, is that of Pvt Robison. Together we watched 
the trial judge advocate hand the paper to Agt Kelly so one finger 
was showing above the paper, indicating the first row. When he 
took the paper from Agt Kelly he ind~cated with four fingers the 
fourth seat. And that is where Pvt Robison was sitting and is now 
sitting.n (R 284, 285). 
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Special defense counsel for three of the accused then testified as fol
lows regarding the trial judge advocate•s examination of Agent Kelly: 

11 Q And in addition to asking questions, did yon observe 
the trial judge advocate do anything? 

"A I did. 

"Q What did you observe? 
uA As the result of a conversation with Lt Miller, I 

watched the trial judge advocate during his procedure in enter
ing these proposed exhibits••• the last two thereof, which were 
Exhibits 0-l and P-1. I don't recall the name of the first one, 
0-1, but for P-1 it was Pvt Robison. At this time the trial 
judge advocate would take a statement, ask the witness, Agt Kelly, 
questions and would then hand ·to the witness, Agt Kelly, a pro
posed exhibit - a statement - and he would ask Agt Kelly if a 
signature appeared thereon and if he had seen that signature. 
At a period of time in there he would take the statement from 
Agt Kelly and then ask Agt Kelly if he would indicate to the 
court the defendant whose'signature he bad just identified. Agt 
Kelly would then do that. After this conversation with Lt 
Miller I watched the trial' judge advocate and in the case of Ex~ 
hibit 0-1 he handled the paper with both hands while asking Agt 
Kelly preliminary questions with all four fingers showing on top 
of the paper, a;i.d then•just as he handed the paper to Agt Kelly 
he removed all his fingers except the first or index finger of 
his loft hand as he passed the paper to Agt Kelly. After asking Agt 
Kelly a few questions, he removed the paper !rom Agt Kelly's 
hands. When he removed it he reached for the paper and took it 
with the two first fingers of his left hand showing on top of 
the paper and then asked Agt Kelly to identify the accused who 
had signed that statement. Agt Kelly identified the man as the 
one who sat in the first row, second seat. I then watched the 
last identification, which I believe was Pvt Robison - Exhibit 
I'-1. The same procedure was gone through. He asked Agt Kelly 
some preliminary questions, handled the paper in both hands, and 
as he passed the paper to him he took off all but the index 
finger of the left hand which showed plainly to Agt Kelly on top 
or the statement •. He asked Ag~ Kelly some questions about the 
signature; he then reached and took the paper and he took it with 
all four fingers of the left band showing on.top of the paper in 
Agt Kelly's lap. Agt Kelly was then asked to identify the ac
cused, Pvt Robison, and he correctly identified the accused as 
being in the first row, fourth seat. At this time I leaned forward 
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to the other defense counsels and put both my hands out in 
front of me and told them to watch the trial judge advocate' s 
hands. That was all I observed at that time. No further state
ments were introduced requiring identifioati9D of any of the ac
cused.• (R f86, 287). 

* * * * 
(Cross-examination) •Q.---- When you demonstrated to the other 
members of the defense counsel with your hands as you haw 
testified, do you remember me smilug at ;you? 

"A I remember the startled look on your face and thea the 
smile. 

"Q And do you remember eur conversation a!ter that? 
•A I do.• 

(Redirect examination) "Q What was the conversation you had with 
Captain Zechman after that? 

•A After the introduction of Exhibits there was a recess en
tered by the court. We went to the other.room which is right 
next door to this one. I spoke for a moment to some of the ac
cused outside in the hall and then I went into the aext room· where 
Captain Zechman was standing with other members of the court and 
some witnesses. When he was by himself I approached him waving 
my hands, and said 'What I s the idea or the business with the 
ba11ds? 1 Captain Zechman, as nearly as I recall, said I I had to 
do something; Kell;r had a Hell.of a hangover this morning and 
he couldn't identify those guys'.• (R 289, · 290). 

The defense then requested a directed verdict of not guilty of all speci
fications and charges as to all accused on the grounds that the prose
cution's entire case was based on the identification of the accused and 
their signatures and that Agent Kelly who testified to these had ob
viously perjltl"ed himself (R 29J). The motion was denied (R 294). 

Agent Kelly was recalled by the prosecution 8!ld denied arrr pre
arranged signals between himself and the trial judge advocate. He then 
explained his ability to identify the accused on one occasion and not on 
the other as, follows s 

•Q How were you able to identity the accused in this 
room on one occasion, and then when you were brought back 
couldn't do it over again? How do you aocount for that? 

"A As tar as our convei-sations outside were concerned? 
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"Q Tell the court exactly how·it happened. 
•A. Well, in t~ beginning of the trial the captain and 

myself would talk during recesses right outside this door here 
while the defendants were standing along the corridor, and the 
captain would explain to me that at the next convening of the 
court he was going to bring up a certain group ••• say perhaps three 
or four of the accused•••and we discussed those three or four of 
the accused at that particular time, and I tried to memorize them 
in my mind, just which fellows they were, such as one fellow had 
a field jacket on and bad certain characteristics. I could re
member a small group. That is really how I was able to identify 
them in that manner.• (R )10) 

On cross-examination he testified as follows: 

•Q Now I wish you would tell the court a little more .clearly 
what does the trial judge advocate mean when be says that you re
hearsed the appearance o.t' a few o.t' the defendants at a time. What 
does he meaJl1 

•A I wouldn't reall;r call it a rehearsal. I would say more 
or less discussing outside the courtroom as to which group he was 
going to introduce next. 

•Q What was that discussion? 
"A The discussion consisted of the fact that he was going to 

introduce the testimony o.t' some of the accused•••for instance he 
would say 'Probably three men will be brought up in this next ses
sion; try and memorize the characteristics of those three men' 
which we did between us •••I would recognize one and wouldn't recog
nize another. Those three men would be identified in the next ses
sion. That was it. 

•Q I don't quite understand you. You say you would recognize 
one and not another. Suppose you didn 1t recognize one in this re
hearsal, then what? 

"J. Then it would be pointed out to me and I would try to 
impress on my mind his particular charaeteristics. 

•Q Who pointed it out1 
11.A Captain Zechman. 

I 

•Q Tb.en your entire identification or these accused before 
the court was making an identification of the accused that you did 
not know but whose appearance you had rehearsed with Captain 
Zechman before you . testified? 

•A No, that is not so. 
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"Q But if you didn1t know the accused he would point him 
out to you and.tell you to memorize his characteristics? 

"A Then I would agree that that was the fellow. 

11Q Why didn1t you tell the court you didn't recognize the 
man? 

· ·~ But I did recognize him. 

11Q Mter someone told you that? 
11A I bad seen the man before, lieutenant. 

11Q But you couldn't identify him now? 
•A I badn 1t seen him for two months.• (R .312). ' 

This testimony is not substantiated by the record, which indicates no re
. cesses q.uring the time when Agent Kelly identified all of the accused 
from the witness stand (R 116 to R 124, inclusive). In hie argument on 
the motion, after the above testimony, the trial judge advocate stated 
(R .314) I 

"Yes, Agent Kelly testified to the truth. I rehearsed him' 
out in the hall and refreshed his memory as to each of the 
defendant's, and I say that if that constitutes corruption, 
and collusion, then we are guilty of it.• , 

Although an issue of' !act was presented as to the use of signals be
tween the trial judge advocate and the witness Kelly, the reviewing author
ity considered that the use of signals was proved and; in spite of Kelly's 
deD.ials and the protestations of the trial judge advocate the testimony of 
the defense witnesses is corroborated by the recor4 and we regard the con
clusion as inescapable that signals were used as charged. In this con
nection it should be noted that the trial judge advocate failed to take the 
stand to deny the use of signals although in argument he stated: 

• ••• -well, when tbe trial judge advocate is on trial as it 
were for corruption and collusion, under these circumstances 
even the most uninformed individual would know that a rebut
tal would be forthcoming from the person who is the ac
cused••• • meaning myself. So at the proper time, if the 
court please, I will ask to be sworn in my own behalf and 
will also bring in the alleged perjurer, Agent Kelly, to 
defend himself at the proper time." (R 293, emphasis sup
plied.) . 

Three other incidents oceurring during the trial lend eredenee· to 
the charge made by defe~se counsel.· In connecti~n with the statement given 
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by accused~ to Agent Kelly,~ testif'ied that when Kelly interviewed 
him he told Kelly that he had already ma.de a statement to •cm Beek11 and 
wanted that to go to court. In spite of this, Kelly insisted that~ 
sign a new statement whic.h was not the same as the statement previously 
made (R 250). Argument developed as to the dif'ferenees between the two 
statements and defense counsel asked for the original statement taken by 
Beck, stating he believed tqe prosecution had it. In reply the prosecution 
stated: 

"I would like to state for the record that I have no sueb 
statement,.have never had or seen sueb a statement, and 
have never heard of such a statement." (R 251). 

On cross-examination of~ the prosecution brought out that IDmj;, signed 
proposed Exhibit C-2. On redirect examination Hunt stated he signed only 
statements to Beek and to Kelly (R 260), and the defense then stated for 
the record that proposed Exhibit C-2 came !rom the prosecution's table. The 
prosecution then brought out that proposed Exhibit C-2 was apparently given 
to Tucker, not to Beek, as follows: 

11Q Pvt Hunt, Lt Deutsch took a paper off of the prosecu
tion's table just as he said and handed it to you and asked if' 
that was the statement you gave to a CID Beek, as you call him. 
Did you ever hear of CID Beek? 

"A Well, sir, I don't know if it was the same man •••the 
right man. · • 

\ 

•Q Isn't there a name on here saying 'Willis D Tueker 1? 
11A Yes, sir. 

11Q So you1 eouldn 1t have given it to Beek, could you? 
"A I was told it was his name - CID Beck.a (R 261). 

While it is true that the prosecution's disclaimer of knowledge of a state
ment given by accused Hun~ to an agent named Beek is technically correct, 
nevertheless in its context the disclaimer is definitely misleading. 

In the course ot· an argument as to disregarding the testimony of Agent 
Kelly, the defense referred to testimony given by Kelly and stated that it· 
was unheard of for a trial judge advocate, after a ease had been referred 
to him for trial, remaining· in touch with an agent assigned to investigate 
the ease, taking statements over the telephone and having the statements 
written up for the agent. The trial judge advocate replied: 

-Certain discrepancies, if the court please. This matter 
was referred to me by 1st Indorsement on 13 December 1945;•• 
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I mean 10 January 1946. Ihat is the dav. gentlemen. that 
I became the trial judge advocate •••but I point out t~ 

· at the time Agent Kelly was making this investigation I 
§efinitelY was not the trial judge adyogate, and so far AO 
I was concerned I would never be the trial judg~ adyogat~ 
if there was some other officer here who not onlx bad the 
enthusiasm to be the trial judge advocate but also was will 
ing to do all the rest of it at the same time,,,,• (R 315; 
emphasis supplied). 

The first indorsement of the charge sheet refers the ease to •captain 
Manuel Zechman, Inf' (J.rmd) of general court-martial appointed by paragraph 
ll, Special Orders No. 166 Headquarters Chanor Base Section l2 December 
~· Although the case was not referred for trial until 10 January 
1946, Captain Zechman, at the time Agent Kelly was making the investiga
tion (12 to 26 December 1945 according to dates on statements taken by 
him and introduced as Prosecution Exhibits C-l, D-l, E-1, F-1, G-l, H-1, 
I-1, J-l, L-1, M-1, N-l, 0-1 aDd P-1), had been aprointed trial ·judge 

·advocate of the general court-martial to which this case was referred for 
trial, and the misleading color of Captain Zechman's statement set forth 
above is umnistakable. 

At the end of the prosecution's opening argument defense counsel 

stated: ' · 


,•Ir it please the court, I request that the firet few state
ments or the defense's opening argument be taken on.the 
record. 

"In his· opening argument the trial judge advocate, Captain 
Zechman, stated before the court that he had the state
ments of the accused typed in his office and that Camp 
Blanding was mentioned in one statement as being in Georgia, 
and that other immaterial errors were deliberately·incor
porated in those statements so that the accused would cor
rect them and initial them in order to knock out an expected 
defense that they mie;ht make that they had not read the 
statements.• (R J21J. 

5. It is ot some credit to the administration or military justice 
that we have been unable to find aey precedent in our military law in
volving misconduct by a trial judge advocate at all comparable to the 
practices engaged in by the trial judge advocate in this case. The coach
ing of or signalling to a witness on the witness stand would merit the 
severest censure of any civilian court, and such tactics are infinitely 
worse when engaged 1n by a prosecuting attorney in a crilrdJlal action. The 
standard of conduct for a prosecuting attorney is well stated 1n 23 Corpus 
Juris Secundum, page. 5191 

18 




(91) 


"While it is the duty of the prosecuting attorney to see 
that the state's case is properly presented,rith earnest
ness and vigor, and to use every legitimate means to bring 
about a just conviction, be should bear in mind that he is 
an officer of the court, wh:, represents all the people, in
cluding accused, and occupies a quasi-judicial position, 
whose sanctions and·traditions he should preserve. It is 
his duty to see that Justice is done. He must see that no 
conviction takes place except in strict conformity with the 
law, and that accused is not deprived of any constitutional 
rights or privileges. However strong the proseouting 
attorney's belief may be in the prisoner's guilt, it is his 
duty to conduct the trial in such a manner as will be fair 
and impartial to the rights of the accused, and this rule 
applies to counsel assisting the prosecuting attorney. The 
prosecuting attorney must conduct the trial in accordance 
with the rules of law. and the rulings of the trial judge 
during the trial, particularly where accused is defended as 
a poor person.• ~ 

In Berger v. United States, 295 u. s. 78, the United States prosecuting 
attorney was guilty of misstating the facts in his cross-examination or 
witnesses; of putting into the mouths of such witnesses things which they 
had not said; of suggesting by his questions that statements had been made 
to him personally out of court, in respect of which no proof was offered; 
of pretending to understand that a witness had said something he had not 
said and persistently cross-examining the witness upon that basis; or 
assuming prejudicial facts not in evidence; of bullying aRd arguing with 
witnesses; and in general, of conducting himself in a thoroughly inde
corous and improper manner, The court ordered a new trial, stating that 
if the evidence was •overwhelming•, a different conclusion might be 
reached•. In the course of its opinion the court said (page 88): • 

"The United States Attorney is the r~presentative not of 
an ordinary party to the controversy,but of a sovereignty whose 
obligation to govern impartially is as compelling as its 
obligation to govern at all; and whose interest, therefore, iri 
a criminal prosecution is not that it shall win a case, but t~t 
justice shall be dope. As such, be is in a peculiar and very 
definite sense the serv~nt of the law, the twofold aim ot 
which is that guilt shail not escape or innocence suffer. He 
may prosecute with earnestness and vigor~ indeed, he should 

. do so. But while he may strike bard blows, he is not at 
liberty t2 strike foul ones, It is as much his duty to refrain 
from improper m~thods calculated to produc& a wrongful convic
tion it i t u r e timat means to brin a ut 

(Emphasis supplied. 
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Convictions have been reversed in a number of cases for the improper 

conduct of the prosecuting attorney. In People v. Creasy, 236 N.Y. 205, 

140 N.E. 563, an important bit of documentary evidence, a letter, was 

admitted in evidence on the testimony of a witness that the letter was in 

the handwriting of the deceased. During the course of the trial, asap

peared from affidavits made in support of a motion for a new trial, a 

handwriting expert employed by the prosecution discovered that the letter 

was in the handwriting of the witness, not of the deceased. The witness 

admitted writing the letter when questioned by an assistant diptrict 

attorney. This information was not conveyed to the court and no effort 

was made to have the exhibit stricken from the record.· In reversing the 

conviction the Court of Appeals said: 


. . 
"This••• in and of itself, and independent of any other 
error, necessitates a new trial. This was an error so 

··fundamental, so·substantial, that a. verdict of murder in 
the first degree ought not to be permitted to stand. No 
one can say that a verdict or guilty would have been 
rendered if. such evidence bad not been received.• (pages 
569 of 140 N.E.) 

See also~ v. ~ (CC! 8th, 1929), 33 F~ (2d) 107; People v. Esposito, 
224 N.Y. 370, 121 N.E. 344; ~ v. Paisley, 288 Ill. 310, 123 N.E. 573; 
People v. Wells (Calif. 1893), 34 Pac. 1087; CM 123945 (1919) Dig. Op. JAG, 
1912-49, sec. 395 (55),·p. 235. , 

It is hard to believe that an officer would so far forget his obliga
tions as an officer and his duties as a trial judge advocate as to engage 
in the practices shown by this record. His actions·both before and during 
the trial indicate a determiDation to convict these·accused in any way 
possible. It is a fair inference from the record that ~hen the case was 
presented to him the witnesses who took the original statements or the ac
cused had been re-deployed and he then conceived the idea of having new 
statements executed before an agent who wo4d be present at the trial. Agent 
Kelly seems to have been his instrwnent for this and his function was 
solely to warn the accused of their rights and secure new statements as to 
which he would.be a witness. The trial judge advocate then made obvious 
errors in each or the new statements !or.the sole purpose of having the ac
cused discover and correct them, thus cleverly preventing any defense that 
the statements bad not been read. JAgent Kelly, whose only connection with 
the ease was to talk the accused into signing new statements, was under
standably unable to identify them two months later, at the time of the trial. 

· The way chosen by the trial judge advocate.to overcome this obstacle by 
arranged signals was dishonest, a fraud upon the court and the accused. When 
confronted with proof of his malpractice the trial judge advocate had Agent 
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Kelly resume the stand to deny the malpractice and also to explain 
why he was able to identii'y the accused the first time and UDable to do 
s~ the second time. Further, on two occasions the trial judge advocate 
made misleading statements to the court. It would have been bad enough 
had the· trial judge advocate been a.layman, untrained in the law, but 
when we find from War Department records that the, trial judge advocate 
in this case is a lawyer, his deplorably base resort to deceitful trick 
and stratagem bec'omas most highly censurable. IThe Board of Review 
regrets that a member of the legal profession.should stoop to such gross 
chicanery and palpable fraud, wandering so far from the path of profes
sional rectitude charted by the code of legal ethics - a code which 
binds the conscience and steers the course of every lawyer worthy of the 
name. To leave unnoticed the wretched misconduot of the trial judge 
advocate would be to place implied approval upon trial devices so livid 
with infamy as to constitute, were they- sanctioDed, not only an irre
futable indictment of the system of military justice but also an abdica
tion of the basic democratie·ccncept of justice under law. 

Nor can we·pass in silence the extraordinary statement made by the 
Staff Judge Advocate in his dissent to the conclusions and recommenda
tions of the Assistant Staff Judge Advocate who reviewed the record of 
trial. The reviewing officer recommended: 

"Because of the conduct of the Trial Judge Advocate it , . 
is recommended that the sentences be disapproved and the record 
referred for rehearing before another court.a · 

. . 
The Staff ,Judge Advocate opened his·dissenting opinion with th~se words, 

6. We should like to hold the findings and sentences in this case 
legally insufficient solely on the ground that the sharp and dishonest 
practices of the trial judge advocate contributed .t2 rn extent to the 
convictions of the accused. However we are constrained b1 Article or War 
37 and by p-recedent to anal1?~ the evidence to determine the exact contri 
bution of the dishonesty to the convictions. 

:Sxtra-judicial statements or all the accused except Donnell were 
introduced into evidence through the testimony or Agent Kelly. The con
fessions of the following accused were admitted in evidence over objec
tion, the objection in each case being based on testimony given by tbe 
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accused,. which, it believed, would be grounds ·for retusiilg the exhibits 
Scott (R 221; Ex. I-l; R 174, 176); Kennedy (R 216; Ex. C-l; R 205, 211);
w.!J (R 2.31 Ex. N-1; R 227, 2.30); Douglae (R 2.39; Ex. E-1; R 2.35, 2.37, 
2.38). In view of the practices engaged 1n b7 !gent Kell7 on the witnesa 
stand and his subsequent denials and explanations (which the record shows 
to be false), ,e cannot give an1 credence to his testimony- 1n support ~ · 
the voluntarr nature ot the above extra-judicial statements. It follows 
that the7 were improperl7 admitted into evidence. · 

The confession ot the accused Turner was admitted into evidence over 
objection that Agent Kell1, who was the onl1 witness who identitied Turner'e 
signature on the document, was disqualil'ied (R 232; Ex. D-l). This ob
jection should have been sustained. 

. The confessions of the following accused were admitted into evidence 
without objections ~ (R 246, Ex.· Ii-l); Ftint (R 247; Ex. L-1); · 
Owens (R 264; Ex. M-l); Virgil (R 265; Ex. G-1 ; Robison (R 268; Ex.· P-1). 
In each case the only- witness to testif';r that the eonf'essions were signed 
b7 the accused was Agent Kelly. Inasmuch as this identitieation of each 
of the accused was vitiated by the fraud of Kell1 and the trial judge advo
cate, we hold that these eonf'essions should not· have been received. 

J.s to &ll and Peaches, each took the stand and testi!ied that he signed 
the _offered document. It was thereupon admitted into evidence without ob
jection (R 225; Ex. J-l, R 245; Ex. 0-1). There was no ground therefore tar 
refusing the admissi9n or these exhibits. Their effect will be clisnussed 
later • 

.ls to all or the accused except Donnell, Hu,l and Peaches, we must· apply 
the well-settled rule, quoted in CM 238696, ~, 24 BR .321 on page 3.30 as 
tollowss · 

"The rule is that the° reception in an1 substantial quantit7 
or illegal evidence must be held to vitiate a finding or guilt7 
on the charge to which such evidence relates unless the legal 
evidence or record is or such quantity and qualit7 as practieall1 
to compel in the minds or conscientious and reasonable men the 
finding or guiltr. Ir such evidence is eliminated from the record 
and that which remains is not of sufficient probative foree· a~ 
virtual17 to compel a finding of guilt7, the finding should be 
disapproved. C.M. 130415 (1919). (Dig. Op. JAG, 1912-30, see. 
1284; CM 237711, Fleiscber)~n 
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With this in mind we shall examine the other evidence introduced in sup
port of each specification, disregarding~ confessions improperly ad
mitted. 

Charge ,I. 

Speeifieation l• This is a general specification alleging a con
spiracy. No evidence specifically relating to it alone was introduced and 
it must stand or fall on the sufficiency of the other specifications. 

Speeifieation ~. There is no evidence with respect to this. 

Speeifioation .2.• Finding of not guilty, on motion. 

- Spegifioation A• (misappropriation of a Government tru~k,· 25 October 
1945, Owens and Virgil). The evidence showed that Owens was driving truck 
number 6 or his organization out of a depot. The truck was full of cloth
ing. He had a trip ticket which corresponded with the number of the ve
hicle and he stated that Sergeant English arranged for him to drive the 
truck (R 1.33, 1,j4). Sergeant English testified that Owens told him he 
wanted to pick up the mess sergeant and that English told him to take 
truck number 6. English did not authorize him to baul merchandise, but 
English was not the dispatcher (R 319, 320). IDB.smuch as English was not 
the dispatcher and Owens bad a trip ticket made out £or the truck, we do 
not belien tbat the evidence compels findings of Owens• guilt. There is 
no evidence connecting Virgil with this specification. · 

Specification 5 (misappropriation of a Government truck 22 October 
-1945, Lewis and~). Hall's extra-judicial statement (R 225, Ex. J-1) 
admits that he left~ load of material at Depot E-l on 22 October 1945, was 
approached by another soldier and asked if he wanted to make some money.
&]J. agreed so they went to a caf~ where~ was given a requisition which 
he knew to be a fake. He then drove back into the depot in his truck, handed 
in the requisition and was arrested. The only other evidence relating to 
this offense is contained in the deposition of Captain Hawes (R 125, 126i 
Ex. R-1). The witness states in this deposition that a Government truck. was 
parked in front of the office but fails to connect l!!lll with the truck. 
There is thus no evidence of a corpus delicti to support Hall's confession. 
Lewis admitted to Captain ~awes that he was with the driver of the truck, 
but there is no evidence that this truck was misappropriated, except in 
Hall's confession, which is not admissible against Lewis. The proof ie 
therefore insufficient. 

Speoifieations B, 1 and §. There is n6 evidence as to these speci
fications. 
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• 	 Specification 2 (misappropriation of a Government truck on 3 November 
1945, Kennedy, Robison and Donnell). The evidence showed that Kennedy 
and Robisog made arrangements with civilians on 2 November 1945 for 
Robison to drive a truck to a depot the next day (R 63) and that Robison 
drove a truck into a depot on the date in question (R 64, 65, 70). There 
was no evidence that the truck was a Government vehicle, nor was there 
s.nr description or it. There is no evidence further connecting Kennedy 
with this specification. In our opinion this falls far short or compell
ing evidence .of misappropriation. As appears from the discussion or 
Charge II, Specification 6, ~, there is no competent evidence connect
ing Donnell with this transaction., 

· Specification !.Q (attempted larceny- or Govermnent clothing 22 Octo
ber 1945, w!§, Hall and Turner). On 22 October 1945 Turner asked the. 
witness ·Harris to write out a requisition for him. Harris complied, made 
out· a requisition, signed "William Schumacher" to it aJld gave it to Turner 
who said he was going to take it downtown, get a stamp on it and get it 
fixed up (R 36, 37). The witness identified the requisition in question 
as Exhibit A. Exhibit IA is not a genuine requisition (R SJ). Hall's con
fession admits going to a depot on 22 October, handing in a fake requisition,
and being arrested (R 225; Ex. J-1). In the deposition of Captain.Hawes 
(R 125, 126; Ex. R-1), he states that be was the commander or sub-depot 
E9 on 22 October 1945, that on the afternoon of that day a elerk in the 
depot gave him a paper with "Requisition" printed on it, bearing number 31945 
27-45. He saw· Hall and referring to this reci.uisition, asked: "Who are you 
drawing these supplies ror1" H!ll pointed to the second typed line.or the 
requisition. Lewis was asked: "Did you come here with the driver or this • 
truck1• · and he replied in the affirmative. An Arm, truck standing in front 
or the office was one-third filled with bales of clothing. The bales and 
the nomenclature were the same as the depot stock. The requisition was fur
ther described in the deposition as uthis instrument which I will mark and 
which we will refer to as the prosecution's proposed exhibit 1A1 , and which 
bas written the word 'Requisition' and bears the number 31942-27-45, and the 
date of 22 October 1945". The witness did .not know whether this requisition 
was genuine. · 	 · · 

Prosecution Exhibit A is not genuine. It meets the scanty- description 
set forth in the deposition but there is no further evidence that it was 
the requisition presented by HAll• We believe that the failure to more 
definitely connect the two instruments is fatal to the findings of guilty. 
Without sufficient evidence to' establish this, there is no corpus delicti 
to support Hall's coilfession. There is no proof that the false requisition 
procured by Turner was used in an attempt to obtaiil Government clothing.
wia' connection with the transaction is extremely vague.· 
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Charge II. 

Specification l (larceny of Government clothing 25 October 1945, 
Virgil and~). A tally-out, Prosecution Exhibit S (R 99), shows 
items issued against a requisition, Prosecution Exhibit Z (R 109). 
Prosecution Exhibit Z is a false requisition received in the regular course 
of business (R 109). A handwriting expert testified that, based on com
parison with Prosecution Exhibits D and ~-l (R 264), ~ signed the 
tally-out, Prosecution Exhibit S (R 146, 147). On 25 October-1945, the 
date of the requisition and the tally-out, Owens was seen driving a · 
truck away from a depot, and bales of clothing were in the truck (R 132). 
A few minutes later Owens' truck was parked in front of military police 
headquarters and OP.ens was inside. He admitted having possession of 
Prosecution Exhibit U-l, which is a carbon copy of a requisition (R 1.35). 
The contents of the truck generally conformed to the requisition (R 1.37). 
Prosecution Exhibit U-l appears to be a carbon copy of Exhibit Z, although 
there is no evidence of this. 

The handwriting expert based his opinion on comparison with Prosecu
tion proposed Exhibit D, which was never received into evidence (R 51) 
and Exhibit M-l, which was a statement stated bylgent Kelly to have been 
signed by Owens, and which, .for reasons heretofore stated, must be disre
garded. Therefore there is no basis for the handwriting expert's opinion 
and testimony that~ signed the tally-out, Exhibits, and this evidence 
cannot be considered. The remaining evidence is not compelling. There is 
no evidence connecting Virgil with this offense. 

Specification~ (larceny of Government clothing 22 October 1945, ~). 
The only evidence connecting~ with this specification is that his 
handwriting appears on tally-outs which show clothing issued against a 
false requisition. This is no proof of asportation or the property and 
is not sufficient evidence. Further, the evidence is contradictory, the 
requisition in question appears to be dated 25 October 1945 and the ~ally
outs (Pros. Ex. W& X) are dated 22 October 1945. 

Inasmuch as the accused Eeaches was found guilty of six of the re
maining seven specifications of Charge II, it is appropriate to discuss 
his confession at this point. He was found guilty of the following speci
fications (in conjunction with other accused)& 

Specification 3 alleging larceny ot Government clothing on 7 

October 1945. 


Specification 4 alleging larceny of Government clothing on 

9 October 1945. 


25 




Specification 5 alleging larceny of Government clothing on 

15 October 1945. 


Specification 7 alleging wrongful.disposal of Government 

clothing on 9 October 1945. 


Specification 8 alleging wrongful disposal of Government 

clothing on 7 October 1945. 


Specification 9 alleging wrongful disposal of Government 

clothing on 15 October 194§• 


. There is no evidence connecting Peachje with any of·these offenses 
except his confession (R 245; Ex. 0-1 , which we held, ~, was· 
properly admitted. In the confession he admits that on or about~ 
October 1945 he drove his truck to Depot E-9, presented a requisition 
which had been given to him by one or the .other accused, and, after it 
was filled, drove the truck. to a barn where it was unloaded by civilians. 
There is no corpus delicti for offenses committed on g Qs;tober 1945. 
Offenses were committed before and af'ter that date, but we cannot say 
which, if any, were referred to in Peaches contession. In our opinion 
the confession is not supported by evidence or a corpus delicti. 

Specification J (larceny or Government clothing 7 October 1945, 
Peaches, ~, Turnet). -A tally-out, Prosecution Exhibit O (R 115} 
shows the issue or clothing on Prosecution Exhibit N (R ·114), which is 
a false requisition (R 94). The handwriting expert gave his opinion that 
the tally-out was signed by D.1:mi (R 147, 148). This opinion was based 
on comparison of the writing on the tally-out with the writing ap~earing 
on Prosecution Exhibits C (R 43), L-1 (R 247), T-1 and S-1 (R 129). 
This does not establish asportation; and is not proof of such character 
as to compel a finding that accused is guilty of larceny of the items 
listed 1n the tally-out. 

· There is no evidence connecting Peaches and Turner with this offense. 

Specification/.. No evidence connects any or the accused with. this 
specification. · · 

Spj3eifieat!2n 2 (larceny of Government clothing 15 October 1945, 
Flint, MeCapnt Peaches and Turner). Tally-outs, Prosecution Exhibits 
J, K, L (R 90J and l1 (R 9.3} show that the various items of clothing 
listed in Prosecution Exhibit B were issued (R 87). Exhibit Bis a false 
requisition (R 84). It was procured by Turner (R 37, .38)~ In the opin
ion of a handwriting expert, Turner signed the tally-outs, Exhibits K 
and L (R 147); and Flin~ signed the tally-out, Exhibit ll (R 147, 148). 
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The expert opinion as to Turner•~ handwriting was based on Prosecu
tion Exhibits Q-1 and D-1. Exhibit Q-1 is an adjusted servi.ce x-ating caro, 
introduced as an official Army record. There is no testimony that it was 
signed by Turner, nor is there a certificate by the custodian that-it i~ 
what it purports to be (R 124, 125). This exhibit was improperly admitted. 
Exhibit D-1 is an extra-judicial statement admitted on the testimony of 
Agent Kelly (R 232). It cannot be considered. Thus there is no compe
tent evidence on which the testimony of the expert could have been based 
and his testimony cannot be accepted. Proof that Turner procured a false 
requisition and that articles were apparently issued upon it, is not com
pelling evidence that he was guilty of the larceny of those articles. 

Evidence that Flint's writing appears on one of the tally-outs is 
not compelling evidence of guilt, since the tally-out alone does not prove 
asportation, and the same would apply as to Turner even had it been compe
tently proved that he signed tally-outs. No evidence indicates that 
~cCann and feaches were concerned in this transaction• 

. SpecificatioB s (larceny of Government clothing 3 November 1945, 
Kennedy, Robison, Donnell). Evidence establishes that a false requisition, 
Prosecution Exhibit Y (R 107), was prepared on the evening of 2 November 
1945 with the knowledge, and to some extent, the assistance, of Kennedy and 
Robison (R 72, 75, 76, 77, 79) and arrangements were made for Robison to 
drive a truck to a depot the next day (R 63). However, the false requisi 
tion was not given to either Kennedy or Robison, but to a civilian named 
Ledent (R 63, 78). Robison, driving a truck, was directed to the depot and 
entered it. Another truck was following him but there was no evidence that 
the other truck went into the depot (R 64, 65, 70). The false requisition 
was received in the regular course of business (R 107) and Prosecution 
Exhibit V .(R 105) is a tally-out for the items shown on the requisition 
(R 114). In the absence of evidence that Kennedy and Robison had possession 
of the false requisition, or had any connection with this offense other than 
stated above, the proof of their guilt is not compelling. 

The prosecution attempted to show that the signature "Robert Donnell• 
on Exhibit Vis that of the accused Donnell (R 147). Inasmuch as the 
testimony of the handwriting expert was based on purported handwriting of 
Donnell's not admitted into evidence (R 51; proposed Ex. E), it cannot be 
considered. Again, even though it be assumed that Donnell signed the tally
outs, that does not prove asportation of the property. 

Specifications 1, ~and~. There is no evidence relating ·to these 
specifications in the record. 

7. The eharge sheet shows the age and service of the accused as fol
lows: Virgil, age 34, inducted Camp Shelby, Mississippi 13 Decuber 1942; 

27 


http:servi.ce


(100) 

~, age 29½, inducted 8 July 1943 at Detroit, Michigan; KennedI, age 26, 
inducted East St. Louis, Illinois 26 June 1942; Douglu, age 22, inducted 
Camp Forrest, Tennessee 6 Februery 1943; Lewis, age 25, induoted Ce.mp 
Blanding, Florida 27 January 1943; Donnel,!, age 22-h inducted Greensboro, 
North Carolina 11 March 1943; Flint, age 28, inducted Abilene, Texas 2 . 
November 1942; .Qnru!, age 24, inducted Camp Shelby, Liississippi 9 September 
1942; McOann, age 26, inducted Camp Shelby, Mississippi 13 August 1942; 
Peachef, age 22½, inducted Camp Shelby, Mississippi l December 19.42; Turp~r, 
age 23 , inducted Fort .Bragg, North Carolina 25 February 1943; Robison, 
age 22½, inducted Newberry, South Carolina 12 March 1943; !!ill, age 21, 
inducted Fort He.yes, Columbus, Ohio 19 mrch 1943. None or the accused had 
prior service. · · 

8. The court was legally constituted and had jurisdiction or the 
persons and the subject matter. P'or the reasons stated the Board or Review 
holds that the record or trial is legally insufficient to support the find
ings or guilty and the sentences as to each or the accused. 

Judge .Advoeate • 


Judge .Advocate. 
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AUG -61946 
~	Cll 314258 1st Ind 

WD•. JMXJ. Washington 25. D •. C. 

fOa 	 Commanding General. Western Base Section. United States Forces. 

· European Theater., APO 513., c/o Po1tmuter., liew York., N'•. Y. 


1. In the case ot Sta.ft Sergeant :Robert Virgil (H-488763) and 

Pri'vate First Clasa Fred Onna, Jr. (3'"23610), both ot 657th Quarter

J11&.ster Ga1oliJ;Le Supply Coape.l3i1J Corporal Daniel I. Scott (36866355)., 

ot 4004th Quartermaster %ruck Comp~7J CorFal• EJ.aer·t. Kennedy 

(36061250) and Melvin D. Douglas (3452;010),.Techm.cian.Fitth Grade 

Jonathan·Lewi.1 (34641645)., Printes First Class !hamas Flint (38231418) 

and Cly-de Mccann (34343915)., PrintH Norah Pe~ch•• (34484989) and 

William F. Turner (348678'16)., all ot the 958th Quarterma.,t~' Semce 

Cam.pan7J Private First Claas Robert J. Donnell (346691115) and Pr1nte 

Charlie L. Robison (34848361)., both ot .071th Qua.rteniaster ·Truck 

Company, and Pri'va.te JlarTlll Rall (360548'11). 38811t Quartermaster 

Tru.ck Company, attention 11 invited to the toregoing holding by the 

.Board ot Review that the record ot trial 1a not legally eutticient to 

support the findings ot guilty and the sentence., which'holding ii 

hereby approved. For the re•sons stated in-the holding by the Board 

ot Review • .I recolllll18nd that the findings ot guilty and the sentence 

be vacated. 


2. ilthoui;Ji the evidence., including the extra-judicial state
ments of most ot the accused, which was received by the court is strongly 
indicatin ot guilt., the misconduct of the prosecution as analyzed in 
the holding was ot such d8l118.ging character that I han no alternatin 
other than to concur in the conclusions ot the Board ·ot Review. It has 
always been the duty ot a trial judge advocate ot a court-martial to 
prosecute fairly and honestly. While his primary- duty is to prosecute, 
any act inconsistent with a genuine desire to have the whole ttuth 
revealed is prohibited. It is unthinkable that a trial judge advocate 
would resort to.any device which perpetrate• a traud upon a court or 
results in unfairness to an accused person. Manifestly., mi1conduct of 
the kind indicated cannot be overlooked because. ot &11¥ ditticu.lty the 
Government may encounter in the prosecution ot its criminal actions. 

3. When copies ot .the published order in this case are torwarded 

to this ottice they should. be accompanied by the t'oregcing holding and 

this indorse:ment. For convenience ot reterence., please place the tile 

number ot the record in brackets at the end ot the publi ed order., u 


·tollowsa 

(CK 314258) • 

1 Incl fHO:t4AS H. GREEN 

Record ot trial llajor General 


The Judge Advocate General 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D. C •. 

15 AUG '1946JAGK CM 314296 · 

U N I T E D S T A T E S ) MILITARY DISTRICT OF WASHINGTON 
) 

v. ) Trial by G.C.M., convened at 
) Fort Belvoir, Virginia, 7 and 

Staff Sergeant ffiED E. LESCALLETT ) a May 1946. Dishonorable dis
(33729284), Company C, Second ) charge and confinement for seven 
Engineer Training Battalion, Army ) ( 7) years. Penitentia.ry. • 

'Service Forces Training Center,· ) 
Fort Belvoir, Virginia. ) 

. HOID ING by the BOARD OF REV'IEW 

SILVERS, MoAFEE and ACKROYD, Judge .Advocates 

1. The record of trial in the oase or the soldier named above has 
been examined by the Board of Review. 

2. The accused was f'ound guilty of larceny of Government property of 
the value of $13.85, in violation of Article of War 94· (Specification 1, 
Charge I), and or wrongfully detailing enlisted men to leave their posts 
without passes for the purpose of repairing used cars (Specification 1, 
Charge II), of wrongfully accepting money from enlisted men for.passes 
(Specif'ioation 2, Charge II), of wrongfully striking five enlisted men 
(Specifications 3, 4, 6, 6, 7, Charge II} and of unlawfully and under false 
pretenses accepting ~56.00 from enlisted men as a wedding present while 
being bound by an existing marriage and not intending to become married 
(Specification 8, Charge II}, all in violation of Article of War 96. He 

wa.s sentenced to be dishonorably discharged the service, to forfeit all 
pay and allowances due or to become due, and to be confined at hard labor 
for seven years.. The reviewing authority approved the sentence, designated 
the United States Penitentiary, Lewisburg, Pennsylvania, as the place of 
confinement, and forwarded the record of trial under Article of War 6o½. 

3. The only question for consideration is the legality of the desig
nated place of confinement. The reviewing authority apparently considered 
·a United States Penitentiary the appropriate place of confinement in view 
of the findings of guilty of Specifioa.tions 2 and 8 of Charge II•.Speci
fication 2, as affected by the exceptions of the findings, reads as follows& 
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"In that Staff Sergeant Fred E. LesCallett, Co. "C", 
2nd Engineer Training Battalion, ASFTC, Fort Belvoir, 
Virginia, did, at Fort Belvoir, Virginia, on or about 
the months of February and March 1946, wrongfully and 
unlawfully a.bus.e his auihority as Platoon Sergean_t of 
the 1st Platoon, Co. "C", 2nd Engineer Training Battalion, 
ASFTC, Fort Belvoir, Virginia, by accepting money for 
the privilege of receiving passes from the following 
members of said organization in the following amounts 
to wita Pvt. Leland s. Hoskins, $5; Pvt. Dewey W. Stokes, 
$2 J and .Pvt. Jack H. Minnick, ~5. n 

The said Specification 8, as affected by the exceptions and substitutions 
of.the findings, reads as follows• 

11011"In that Staff Sergeant Fred E. LesCallett, Co. 
' 

, 

2nd ET Bn, ASFTC, Fort Belvoir, Virginia, did, at 
Fort Belvoir, Virginia, on or about 28 February 
1946, wilfully and unlawfully and under false 
pretenses, accept from (certain named enlisted men, 
specific amounts) of "C" Co, 2nd ET Bn, ASFTC, 
Fort Belvoir, Virginia, a contribution of fifty
six dollars ($56.00) more or less, lawful currency 
of the United States of America, all of said persons 
being in the military service of the United States, 
said girts being as a wedding present when he the 
said Staff Sergeant Fred E. LesCallett was boUDd by 
an existing marriage and did not intend to become · 
married." 

Article of War 42 provides in pertinent part• 

"• • • no person shall, under the sentence of a 

court-martial, be punished by confinement in a 

penitentiary unless an act' or omission of which 


. 	he is convicted is recognized as an offense· of 
a civil nature and so punishabl_e by penitelltiary 
confinement for more than one year by some statute 
of the United States, of general application within 

· the continental limits of the United States, • • • 
or by the law of the Distriot of Columbia, • • • 
and unless. also, the period of confinement au
thorized and adjooged by such court-martial is more 
than one year.• 
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It therefore, becomes necessary to examine the mentioned specifications, 
as modified by the exceptions and substitutions of the findings. in the light 
of applicable Federal or District of Columbia statutes. It is. of course, 
unnecessary to consider the evidence adduced in respect thereto, for insofar 
u such evidence reveals ma.tters outside the proper scope of such specifi 
cations. it is immaterial and the accused can only be punished for .,the offense 
as charged or for an offense included in that charge_d. 

As to Specification 2. Charge Ila 

Section 117 of the Criminal Code of the United States 

(18 USC 207) provides thata 


''Whoever, being an officer of the United States, 
or a person acting for or on behalf of the United 
States. in a.ny official capacity, under or by 
virtue of the authorit of a.n de artment or office 
of the vernment thereofl • • • s a ask, accep • 
or receive a.nymoney, •••with intent to have hia 
decision or action on any question. matter, cause, 
or proceeding which may at any time be pending, or 
which may by law be brought before him in his official 
capacity, or in his place of trust or profit, influenced 
thereby, shall be••• imprisoned not more than three 
years • • •• • (Underscoring supplied.) 

The Criminal Code of the United States also provides (18 USC 753!') that 
all persons convicted of an offense against the United States shall be com
mitted to the custody of the Attorney General who shall designate the place 
of confinement. except that any sentence of imprisonment punishable by 
imprisonment for a term of one year or less shall not be served in a peni
tentiary without the defendant's consent. 

According to para.graph 9, AR 615-275, 2 September 1944. in effect 
when the offense described in the specification under discussion was com
mitted, passes could be granted only by the commanders or the chiefs of 
any forces. services,'commands or inatallations commanded °bT, or the appro
pria~e command of a general officer, the commanders of posts, camps, statioDB, 
and military installations, and the commanders of regiments, groups am 
separate units to the enlisted men under their command. Arry of the above 
officers eould delegate to "such officers of his command, 11 as might be 
necessary, the authority to grant passes for periods not exceeding three 
days. It is apparent. then. that the accused in this case had no authority 
whatsoever "a.a Platoon Sergeant• to grant the passes for which he was found 
to have received illegal remuneration. Thus, he was not acting "in~ 
official author!ty11 in so doing nor wa.s his decision in •any ma.tter 11 which 
might ttby law be brought before him in his official capacity• influenced 
by such renumeration. (See Thomson T. United states, 37 App. D. c. 461.) 
Although the act of which he was found guilty under Specification 2, Charge 
II, was a plain violation of Article of War 96, due to the military aspect 
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or the ce.se it was not a violation of the above quo.tad Federal statute. 

Therefore, ;enitentiary oonfinement is not warranted under the finding ot 

guilty of this Specification. This is so even though the punishment au

thorized for the offense described in the mentioned Federal statute.may 


· be considered as a guide in fixing the maximum punishment tor· the offense 
committed here, neither this latter offense nor one closely related thereto 
being .found in the Table of Maximum Punishments, Manual for Courts-Martial, 
1928. (See CM 272944, Wilburn, 4 Bull. JAG 90; CM NATO 1406, ~• 3 BR . 
(NATO-MTO} 91J 

As to Specification 8, Charge Ila 

The District of Columbia Code (22-1301) provides thats 

"Whoever, _!!l any false pretense, with intent to defraud, 

obtaina from any person anything of value, •••shall, if 

the value of the property or the sum or value of the money 

or property so obtained••• is $60 or upward, be :l,mpriaoned 

not leas than one year nor more than three yea.rs • • *•" 

(Underscoring supplied.) 


The Distri~t of Columbia Code {24-401) al~o provides.that where the 
aentence is imprisomnent for more than one year it shall be in the penitentiary. 

Here the accused was .found guilty of a specification alleging that he 
wilfully e.nd unlawfully "did accept• a. gift"~ false pretenses" whereas 
the above quoted District of Columbia statute is intended to punish one who, 

'with intent to defraud, "obtains• something of value "El. a.ny false pretense.• 
The phra.se "accept under false pretenses" is not the equivalent in meaning 

of the phrase *obtain £Z false pretenses." The latter is active, the former 

passive. The latter bears a connotation of cause and effec~ in that the 

accused actively participated in the false pretenses in question and that 

-the person wronged relied on them am would not have given up his property 
without them, whereas in the former case the accused need not have partici 
pated in· the hoax at all and the false light in which the accused had been 
cast need not have been the determining factor in the transfer of possession. 
There.fore, although the conduct of which the accused was found guilty under 
this Specification was ,clearly a violation o.f Article of War 96, due to the 
military fact~rs involved, and ,the offense committed may be considered c_losely 
related to that of "obtaining money or other property under false pretenses," 
for which the maximum punishment is found in the Table of Maximum Punishments, 
Manual for Courts-Martial, 1928, it was error to rely on the ·mentioned Dis
trict of C~lumbia statute as authority for penitentiary confinement. It is, 
therefore, unnecessary to consider the further question as to whether the ' 
use of the words "wilfully and unlawfully," as used in the Specification, a.re 
equivalent in legal effect to the words ''with intent to defraud," a.s used in 
the District of Columbia. Code. 
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4. For the reasons stated, the Board of Review holds the record of 
trial legally sufficient to support only so much of the sentence as involves 
dishonorable discharge, forfeiture of all pay and allowances due or to be
come due, and confinement at hard labor for seven years in a. place other 
than a. United States Penitentiary. 

Judge Advocate 

&/wl.. °ff) '?-~. , Judge .ldTOcate 

J../J.,z,~~ , Judge Advocate 
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JaGK - CM 314296 	 1st Ind AUG 2.: 1946 
YID, JAGO, Washington 25, D. C. 

TOi Commanding General, rilitary District of Washington, Room S~B-518, 
The Pentagon·, Washington 25, D. C. 

1. In the case of ~taff Sergeant Fred E. LesCallett (33729284), 
Company C, Second Engineer Training Batta.lion, ASF Trainin& Center, 
Fort Belvoir, Virginia., attention is invited to the fo retoing holding 
cf the Board of Review that the record of trial is legally sufficient 
~o support only so muoh of the sentence a.s involves dishonorable dis
charge, forfeiture of a.11 pay and allowances due or to become due, and 
conf'inement at ha.rd labor for seven y~ars in a place other than a peni
tentiary, which holding is hereby approved. Upon designation of an 
appropriate place of confinement other than a penitentiary, Federal reform
atory or correctional institution, you will have authority to order the 
execution of the sentence. 

2. When oopies of the published order in this case a.re forwarded to 
this ofiice they should·be aooompanied b~ the reoord of trial, the fore

-	 going holding and this indorsement. For convenience of reference please 
place the file number.of the record in brackets at the end of the published 
order, as follows& 

(CM 314296). 

Incl THOu!AS H. GREEN 
Record of trial Major General · 

The Judge Advocate General 

·' : 
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WAR IEP.A.R'.U.1E NT 
In the Office of The Judge Advocate General 

Washington., D. c. 

JAGH - <li 314335 2 6 JUN 1946 

, ' 
UNITED STATES 	 ) INFANTRY FEPLACEMENT TRAINING IEN'.IER 

) 
v. 	 ) Trial by G.C.M•., convened at 

) Fort :McClellan., Alabama., 2 Hay 

Private QL\RIES R. SilfPSON ) 1946. Dishonorable discharge · 

(13214855)., Company B., 4th ) and confiMment at hard labor 

Training Fe giment } for om (1) year and six (6) 


} months. Branch Disciplinary 
) Barracks, camp Gordon., Georgia 

____ , --------- 
HQIJ)ING by the BOARD OF mmw 

TAPPY., HOT'.IENS'.IEIN and S'IERN, Judge Advocates. 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CH.ARCE I: Violation of the 61st Article of War. 

Specification: In that., Private Charles R. Simpson, Company B, 27th 
Training Battalion, 4th Training Regiment, Infantry Replacement 
Training Center, Fort McClellan, Alabama, did., without proper 
leave, absent himself froa his organization at Fort McClellan, 
Alabama, from about 0300 hours, 24 March 1946 until about 0530 
hours, 24 March 1946. 

CHARGE II: Violation of the 69th Article of War. 

Specification: In that Private ctiarles R. Simpson, Company B, 27th 
Training Battalion, 4th Training Regiment, Infantr:r Replacement 
Training Center., Fort McClellan, Alabama, having been duly placed 
in confinement in ward 54, Regional Hospital, on or about 19 
March 1946, did at Ward 54, Regional Hospital on or about 24 
March 1946, excape from said confinement before he was set at 
liberty by proper authority. 
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CHARGE IIIa Violation of the 93rd Article of War. 

Specification: In that Private Charles R. Simpson, Company B, 27th 
Training Battalion, 4th Training Regiment, Infantry Replacement 
Training Center, Fort McClellan, Alabama, did a1t Headquarters 
Company No. Two (#2), IR'!C, Supply Depot, on or about 24 Ua.rch 
1946, feloniously take, steal, and carry- away: One (1) Be.ttle
Jacket; One (1) shirt wool o. D; One (1) trousers, wool o. D; 
One (l) belt; one (1} cap, wool o; D; and Eight Dollars ($8.00) 

. in cash, valued over 'I'Ylenty Dollars ($20.00}, the property of 
Private First Class Jackson B. Alexander. 

The accused pleaded guilty to all Charges and Specifications and after the 
meaning and effect of said plea had been explained to him, stated that he 
desired it to stand.·· No evidence of previous convictions vra.s introduced. 
The accused elected to make an unaworn statement through defense counsel, 
the substance of lilich amounts to a plea for clemency. After boi;h sides 
had rested., the law member directed that the Specification of Charge III 
be amended to charge the accused only with the larceny of $8.00, the pro
perty of the person named in the Specification. He further directed that 
the following Charge and Specification be addedt 

CHARGE· IV: Violation of the 94th Article of War. 

Specification: In that Private Charles R. Simpson, Company B, 27th 
Training Battalion, 4th Training Regiment, Infantry Replacement 
Training Center, Fort l!.cClellan, Alabama, did at Headquarters 
Company No. Two (#2}, IRTC., Supply Depot, on. or about 24 :March 
1946, feloniously take, steal, and carry away: one (l} Battle 
Jacket; one (l)shirt wool o. D.; one (1) trousers, wool O.D; 
one (l} belt; one (l} cap, wool O.D; of the value of more than 
tvrenty dollars ($20.00),.but less than fifty dollara ($50.00), 
issued for use in the military service of the United States. 

The court found the accused guilty 11 0£ all Specifications (as amended)" 
and "Of all Charges (as amended}" and sentenced him to dishonorable dis
charge, total forfeitures and confinement at hard labor for one (l} year 
and six (6) months. The reviewing authority approved the sentence desig
nated the Southeastern Branch, United States Disciplinary Barracks, Camp 
Gordon, Georgia, or elsewhere as the Secretary of War may direct as the 
place of confinement and forwarded the record of trial pursuant to Article 
of War 5o½. · 

J. The prosecution's evidence together with accused's plea of guilty 
is legally sufficient to support the findings of guilty of Charges I and II 
and the Specification under each. It is also legally sufficient to support 
the findings of guilty of Charge III and the Specification tr.ereunder as 
amended by the law member, though the procedure adopted in so amending the 
Specification w.s irregular and improper. In view of the fact that this 
action reduced the grade of the offense, thereby resulting in accused's fa
vor it cannot be considered prejudicial to his substantial rights. HOl118ver, 
'When the law member added a new Charge and Specification, containing matter 
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'Which he had striken .frO)ll the Specification o.f Charge III, as a violation 
of the 94th Article of War, his action was gross error highly prejudicial 
to the substantial rights of accused. 

Even had the court by substitutions and exceptions .found the accused 
guilty of larc:el\Y' of the money .fran the person as alleged in violation of 
Article of 'War 93 and guilty of the the.ft of other articles of property of 
the United States issued for use in the military service in violation of 
Article of War 94, so much o.f the findings thereof as related to the the.ft 
of United States property could not stand. This is true for· two reasons. 
First, such subm.tution would be unauthorized, for larceny of property of 
the United States issued for use in the military service in violation of 
Article of '\'far 94 is an o.f.fense containing elements which are not included 
in the offense of simple larceey denounced by Article of War 93 ( CM 186919), 
Sec 451 (43)Dig Ops JAG 1912-/iO). Second, when the court made its finding 
with respect to the Specification of Charge IlI, it had exhausted its author
ity to make a .further finding under the original Specification, and was not 
authorized to find accused guilty of a second and separate offense under the 
original specification. Moreover, the accused was not under the original 
specification put on notice that he would be called upon to defend himself 
against the offense alleged in the Specification of Charge IV. Accordingly 
the .finding of guilty of Charge IV and the Speci.fication thereof cannot be 
sustained. · 

4. For the reasons above stated, the Board of Review holds the record 
of trial legally insufficient to support the findings of guilty of Charge 
IV and its Specification, legally sufficient to support all other findings 
of guilty and legally sufficient to support the sentence. 

Judge Advocate. 

'Wm,<1Ci~d , Judge Advocate 
I 
~,/~ , Judge Advocate 

~. 
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JAGH 	- a.! 314335 1st Ind 

1'.'D, JAGO, Washington 25, D. c. 

TO:. 	 Commanding Officer, Infantry Replacement Training Cen~r, Fort 
};icClellan, Alabama. 

l. In the case of Private Charles R. Simpson (13214855), Company l;l, 
27th Training Battalion, 4th Training Regiment, I concur in the holding 
of the Board of Review and for the reasons ftated therein recommend that 
the findings of guilty of Charge IV and its Specification be disapproved. 
Upon compliance with the foregoing recommendation, under the provisions of 
Article of war so½, you will have authority to order execution of the sen
tence. 

2. 'Mlen copies of the published order in this case are forwarded to 
this office they should be accompanied by the foregoing holding and this 
indorsement. For convenience of reference and to facilitate attaching 
copies of the published order to the _record of this case, please· place the 
file number of the record in brackets at the end of the published order, 
as follows: · · 

(elf 314335) 

\~~Incl 
Re cord of trial 	 TH()}EAS H. GffiEN 

:Major General 
The Judge Advocate General 

201-SIMPSON, Charles R. (Enl) .GNRYJ 2nd Ind OOT/esh 
(12 Jul ,46) 

HEADQUARn&s, mro, Fort McClellan, Alabama, 22 July,1946 

TO: 	 The Judge Advocate General, War Department, Washington, o. C. 

Complied with. 

FOR THE COMMANDING GENER.A.Lt 

/ 
GR YW. BUTLER 

2 	Incls: or, Infantry
l-Record ot Trial Actg Asst Adjutant General 
2-GCYO #304 ( 6 copies). 
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WAR DEP.A.R'ThiENT 

In the Office of The Judge Advocate General 


Washington, D. C. 


JA.GH - CM 314374 24 OCT fS46 

UNITED STATES 	 SH:ATTIE PORT OF EMBARKA.TION ~ 

v. 	 ) Trial by G.C.M• ., convened at 

) Fort LawtQn., Washington, 8 and 
Second Lieutenant FRANCIS ) 23 May 1946. Dismissal., total 
J. Mc~RIEW {0-1950904), ) forfeitures and confinement 
Transportation Corps ) for one {l) year. 

OPINION of the BOARD OF IEVIEW 

Har'lENSTEIN., SOLF and SCHWAGER., Judge Advocates 


l. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this., its opin
ion, to The Judge Advocate General•. 

2. The accused was tried U!)On the following Charge and Specification: 

CHARGE: . Violation of the 85th Article of War. 

. . 


Specification: In that 2nd Lieutenant Francis .J. Mccarren, Trans
portation Corps, J,;rmy of the lmited States, was, at c:amp McCoy, 
\'fisconsin, on or about 16 April 1946, found drunk while on duty 
as troop train commander of main 12069, Seattle, Washington to 
Camp McCoy, Wisconsin. 

He pleaded not guilty to, and was found guilty of, the Charge and Specifi;_ 
cation. Evidence of one previous conviction was introduced. He was sen
tenced to be dismissed the' service., to forfeit all pay and allowances due 
or to become due, and to .be confined at hard labor for one (l) year. The 
reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. 

3. The prosecution's evidence shows that fran 14 to 16 April 1946, 
accused was the troop train- commander of a train en route .from Fort Lawton, 

.. 	 Washington, to Camp McCoy, Wisconsin {R 25-27; Pros Ex 1, 2). mien the 
train arrived at Sparta, Wisconsin, on the night of 16 April, personnel 
fr~ Camp McCoy boarded the train, obtained the tickets.for'the movement 



(l.l.4) . ' ' . 

.from accused's compartmant and turnad them over to the conductor· (R 31, 
43). When they entered the accused's canpartment, he was slumped down in 
a seat nth the l011er part ot his body stretched out on the floor. He was 
holding a liquor bottle in his right hand and his ansl't'ers, in response to 
their questions, 1981'8 incoherent. Two whiskey bottles, both nearly empty, 
11ere found in the luggage rack of' his compartment, and the compartment had 
a strong odor of whiskey (R 36, 43). Three witnesses who saw him at that 
time testified that, in their opinion, he ms drunk (R 29, 31,.43). Al.so, 
.four witnesses who saw accused a short time later, when the train arrive" 
at camp McCoy, testified that he was drunk (R 33, 35-36; PI:os Ex 8). He 
was unable to leave the train without assistance and it ms necessary for 
an officer stationed at camp McCoy to complete the paper work for the trip 
because of accused's drunken condition (R 51). · 

4. The accused, after having been apprised ot his rights as a wit 
ne·ss took the stand in his own defense and testified under oath that his 
duties had prevented him from getting any· sle~p on the night or 15 April 
(R 72, 87), that he had not been drinking on the evening of 16 April and 
was not intoxicated out was very sleepy (R 87, 93, 95, 97-99). Accused 
further, stated that the prosecution l'dtnesses -were mistaken in their be
lief that he was drunk (R ·93, 95, 97), and that the whiskey bottles found 
in his compartment mre those confiscated by him fran soldiers on the 
train and emptied into the commode in his · compartment (R 71). 

. ' 

en cross-examination, the prosecution read.excerpts from the testimony 
of four wit~sses at the pre..:trial investigation. (R 93-94, 96, 98) and 
asked accused if he had he.ard the testimony, antt if he had cross-examined 
the witnesses. The defense's objection to these ques~ions was overruled, 
but the law member warned the court that the accused was under no obliga
tion to cross-examine the witnesses at the investigation (R 96-98). 

· Through his counsel, accused submitted an unsworn statement relative 
to his military service (R l00-101). Received in evidence were two. let- · 
tars from accused's prior commanding officers, dated 13 May 1944, recom
mending that he be promoted from technician fifth grade to warrant officer, 
junior grade (Maritime) (Def Ex D and E}. Also, a deposition showing that 
accused was not intoxicated 'When the train left St. Paul. was introduced 
(Def Ex A). Three witnesses testified as to the good character of accused 
(R 58, 60, 63} and it was stipulated that his 66-l.Form showed·efficiency 
ratings of 4.7 and 4.9, for the period from l Jul.y to 18 November 1945 and 
that he was not rated from 19 November to 31 December 1945 (R 68}. 

5. At the outset of the' trial, the defense cottnsel, after· reading to 

the court a copy of a letter written by accused on 2 May 1946, tendering 

his resignation for the good of the service in lietr of trial by court

martial, requested a continuance pending final action thereon. Vben this 

request was denied by the court, the defense entered a plea in bar of 

trial on the ground that the accused had a right to resign for the good 

of the service in lieu of trial. · 
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The motion was properly denied. A tender of resignation does not di
vest the court of its jurisdiction to hear and determine the case, inasmuch 
as a resignation is not effective until accepted (par 6£, AR 605-275; par 
5!, AR 35-1620; par 4,AR 35-1740; Winthrop's 1Jilitary Law and Precedents, 

, 2nd Ed, p 652). 

The court erred in overruling the defense's objeGtion to the reading, 
by the prosecution, of statements taken at the pre-trial investigation. 
However, three of the four witnesses whose testimony was thus read had 
previously testified at the trial, either in person or by deposition, and 
the statement of the fourthone, who did not testify at the trial, added 
hothing to the evidence against the accused. The statements were read 
for the purpose of showing that the accused declined to cross-examine the 
witnesses when they testified before the· investigating officer, although 
their testimony was inconsistent with that of accused vmen he testified 
in his own defense at the trial. The law member twice warned the court 
that the accused was under no obligation to cross-examine these witnesses. 
The court's error in permitting the statements to be read did not, there
fore, prejudice the substantial rights of the accused. · 

6. 'lhe evidence clearly establishes that the accused was on duty on 
the evening o£ 16 April 1946 and the allegation that accused was drunk is 
supported by the testimony of seven persons who. observed his actions and 
condition on that evening•. Other than accused, who flatly denied that he 
was drunk, no one who was present at the time in question had any doubt 
but that he was drunk on duty, as alleged. There is, therefore, ample 
evidence to ~upport the finding of guilty. 

7. The accused is 28 years of age, unmarried and has canpleted three 
years of high school. The records of War Department show that he was in- · 
ducted 15 February 1943 and served as an enlisted nan until 12 June 1945, 
when he was discharged to accept a commission. He was graduated from Trans
portation Corps Officer Candidate School, appointed a second lieutenant, · 
Army of the United States and ordered to active duty 13 June 1945. On 22 
lfarch 1946, he was found guilty by a general court-martial of being drunk 
and disorderly in a public place and sentenced to be reprimanded and to 
forfeit $100.00 of his pay per month for four (4) ·months. 

8. The court was legally constituted and had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial 
rights of the accused l'iere c.or.unitted. In the opinion of the Board of Re
view, the record of trial is legally sufficient to support the finding of 
guilty and the sentence and to warrant confirmation of the sentence. Dis
missal is mandatory and confinement and forfeitures are authorized on 
conviction of a violation, in time of war, of the 85th Article of W'ar. 

,..~-----~.....;.;~½=·.._______, Judge Advocate 
/
---~----------~'--=;,J.------' Judge Advocate 

-~~=-'~.c:,;.,~4"""""~..::;..,;==~~~~~---'' Judge .Advocate 
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JJ.GH - Ql .314374 let Ind 

WD, JJ.00, Washington 25, 1>. c. NlJv 7 1946 

TOa The :under Secretar.y at War 

1. Pursuant to E:mcutiw Order No. 95.56, dated 2& Kay- 1945, there. 

are tranmni:Ued here111~ for your action the record of trul. and tha · 

opil11on of the Board of Review 1n the case of Second Lieutenant Francis 

J. KcC&rren (0-1950904), Transportation Corps. 

. 2. Upon trial bf general court-martial this ot.ticer RS found 

guilt:, of being drank on dut:, 1n violation of .Article ot War 85, and 

sentenced t• be dismissed the aervice, to .ror.t'eit all pq and allowances 

due or to becc:a, dua aJ:ld to be continad at hard labor for one (l) :year. 

~be revielling authorUy approved the sentence and forwarded the record 

ot trial for. action under J.rticle of War 48. · · 


· .3. .l 8UJllll8l")" of the evidence may be .round· ;in .the acccmpanying 

opinion of the Board o.t Baview. The Board 1s ot the opinion that the 

record or trial 1s legally sutticient to support the findings of guilty 

and the sentence and to warrant confirmation ot t.be sentence. I conC\U' 

1n tba.t opinion. · 


The accused,· on the ewning ot 16 April 1946, 'WtJile on duty u troop 
train camnander,. of a train enraute frca Fon LalRon, Washing1;on, to Camp 
Mc<b;r, Wisconsin, was unable to perform. his duties due to hia drunken . 
condition. It was necessary !or persoDl'lel t1'al ~ McCoy to search hie 
compartment .tor the tickets covering the monment and to canplete the 
pa.per work .tar the trip. Sewn witnesses testified that,· in their opi.D
ioll, he was drunk and wo nearly' empty 11h1sk:e7 bottles wre 1·ound 1n his 
caupartment, 11h1ch 8J118lled strongly of liquor. .Lccused explaimd his 
condition by testitying that be was O'V9r u1Nd, not having slept on tbe 
previous night, and that the 1d:dak87 bottlee had been confiscated by him 
!ran. some 01' the enlisted men on· the train and empt:lad into the oailmode 
1n his canpartment. At Camp McCoy, it was riecessary r<sr him 'lio be helped 

. tra,t the train into a stat! car. ,· .. 

en 22 Yarch 194b, accused. was f'ow:id guilty, leas than one month prior 
to the canmission o1· the instant ottonae, by a general conn-martial of' 
being drunk and disorderly 1n a public pl&ce and sentenced to be reprimanaed 
and to f'or!eU $100.00 ot his ~ per month tor. four (4) months. 

I reccmnend that the sentence be confirmed DU.t that the u.ne.:xecuted · 

portion of the sentence pertaining to confinement be remitted a.lid that · 

the sentence as thus mod1.t'ud be carried uto execution. 




4. Inclosed is a .f'orm o.f' .action designed to carry the foregoing 
recOJilllendation into e.f'!ect, should such recaamendation meet with your 
approval. 

2 	Incls 
1 - Re cord o.f' trial · 
:l - Form or action 

.. 


THC.W.S H. Glm:N 
Major General 
1he Judge .Advocate General 

( G.c.M.o. 350., JS November 1946.) 

2 






WAR DEPARTMENT 
In the Office of The Judge Advocate General (119) 

Washington 25, D. c. 

DEC 2 6 1946 

JAGQ - CM 314402 

UNITED STATES 	 ) HQ PACIFIC AIR SERVICE COMiWJ1) 
) UNITED STATES ARMY 

v. 	 ) 
) Trial by G.c.a., convened at 

Private ROBERT L. HEFFNER )) Fort William 1IcKinley, 22-24 
(15196780), 6th Troop April 1946. Dishonorable dis
Carrier Squadron ) charge and confinement for 

) 	 life. Penitentiary. 

REVIBW by . the BOARD OF REVIEW 

DICKSON, OLIVER and BOYIES, Judge Advocates 


1. The Board of Review has examined the record of trial in the case 

of the soldier named above·. 


· 2. The accused ,vas tried upon the .following Charges and Specifica

tions: 


CHARGE I: Violation of the 58th Article of war. 

Specification: In that Private Robert L. Heffner, 6th Troop Car
rier Squadron, did, at APO 351 on or about 7 November 1945 
desert the service of the United States and did remain absent 
in desertion until he was apprehended at Manila, Luzon, 
Philippine Islands, on or about 1 April 1946. 

CHARGE II I Violation of the 92nd Article of War. 

Specification: In that Private Robert L. Heffner., 6th Troop Car
rier Squadron, did, at Manila, Luzon, Philippine lslands, on 
or about 26 March 1946, with malice a.forethought, willfully, 
deliberately, feloniously, unlawfully, and w.ith premeditation 
kill one Daniel A. Kelly, a human being, by shooting him with 
a pistol. 

He pleaded· not guilty to, and was found guil tu of, all Charges and Speci

fications. No evidence of previous convictions was intr.-oduced. With three

fourths of the members of the court present at the time the vote was taken 

concurring the accused was sentenced to be dishonorably discharged the 


· service, to forfeit all pay and allowances due or to become due, and to be 
confined at hard labor, at such place as the reviewing authority may direct, 
for the term of his natural life. The reviewing authority approved the ~en
t,ence., designated the United States Penitentiary, McNeil Island, ".'lashington, or 
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such other place as the Secretary of ·war may direct, as ~e piace of 
confinement, and forwarded the record of trial for action under Article 
of War 5o½e · · ' 

3• As to the Specification and Charge I I Evidence for the Prose..;, 
cution. A true copy of. the guard report of Nielson.Field, P.I., for 
7-8 November 1945 was.-introduced without objec~ion (R 6, 7; Pros. ~x. 1). 
The report contained the entry 11 Pvt. Robert L. Heffner escaped from stock
ade between hrs of 2030·and 0800 this date". Accused vras arrested by 
Lieutenant Pelgen of the Manila CID at about 1930 on 1 April 1946 on board 
a ship which was due to sail from :fanila about 12 .hours later (R 72-75) • 
In a· pre-trial statement voluntari]¥ made the accused stated he went AWOL~ 
from his organization on ll November 1945, and that he spent the subse
quent time on various islands in the Philippine Group (Pros. Ex. 21). In 
another pre-trial statement made voluntarily the accused said he escaped 
from confinement between the 5th and 11th of November 1945 while serving 
a special courtr-martial sentence; that he traveled around the Philippine 
Islands thereafter; that on 1 April 1946 he was apprehended aboard the 
SS FAIRFA.X, which he had boarded, by answering, to the name of a missing 
seaman, vd. th the intention of going home an that vessel; and that he had 
lirmy, Navy and civilian clothes with him when apprehended (Pros. Ex. 22). 

Evidence for the Defense. After being warned of his rightl!I as a .. 
witness, accused testified under oath that he escaped .from the guard
house in November 1945 while serving a special court-martial sentence and 
thereafter went to various is.lands in the Philippine Group (R 104, 105); · 
that he was apprehended by the CID aboard the SS FAIRFAX which he had boarded 
tmder the name of an absent seaman (R 110, ll4):, with the intention of 
going to Washington, D.c., to turn himself in to the military authorities 
aid report 11 about eome of the things that had been going on over here" 
(R 116}.. . . 

. . 
4. As to the Specification and Charge II, Evidence for the Prose

cution. Following his escape from confinement in November 1945 accused 
went to .Samar Island 'With Charles Ford and the victim Kelly (R 21). Before 
the war Kelly owned a bar in Pasay, and he and Ford had been held in the · 
same concentration camp by the Japanese for three years (R 21). Kelly 
was a black market operator (R 22, 31). 1/Vhile in Samar they.met one Neal 
(R 21), a merchant marine (R 24). During January, 1946, enmity developed 
between accus!'ld and Kelly and there was considerable trouble between them 
(R.23). Kelly·told Neal, "Whitey (accused) had better watch his step, 
it's either goin~ to be him or me" (R 30). Kelly told Ford, "I don't lib 
Heffner (accused)"; also,.that some day Heffner and Kelly ,rould tangle 
and "It1s either going to be me or Whitey" (R 22). On one occasion in' 
Samar Kelly removed the cartridges from accused I s gun and asked Neal to · ·. 
back hil;1 up if he went after accused. KelJ.s'.said he was.out to get ac
cused first. Neal at one time said something to accused about Kelly's 
threatl!I (R 30). Ford, Neal, Kelly and accused all returned to Manila in 
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March 1946 (R 23). Kelly and his wife lived on the· lower floor at 36 

Tolentino Street (R 12, 1.3), and the second floor was occupied by a 

Philippine Army Captain and family (R 13, 14). Neal and Ford testified 

that·Kelly always carried a gun (R 22, 30, 31), although Neal did not 

ses Kelly with a·gun on' 26 March 1946 (R 31). 


On. the night of 26 March 1946 Neal nnt to the house of one Agby, 
· looking for Kelly (R 8). Agby lived at 00 'l:olentino Stree.t (R ?). Neal 
there became involved in a heated argument with Kelly over some things 
he accused Kelly of stealing (R 25, 31). Ford was standing ouuiide 
Agby 1s h\luss. During the argument accused came _to Agby1s house at 
2ooo-2100 (R 8, 9, 25). Accused said "Ke~~ I want to _talk to ·you"; 

· Kelly replied ~I want to talk to you, too'' (R 25); " 

Kelly, Neal and the accused then. left Agby 1s house, and Kelly and 
accused turned right d01m the street toward Kelly's house at 36 Tolentino 
Street (R 8, 10, 18, 22, 25, 26)., Neal joined Ford and they walked away 
in the opposite direction to the left (R 18, 19, 22~ 26). The Philippine 
krmy capta:in I s daughter, Gloria Tuason, was upstairs and heard three or 
four sho~ (R 131 16), followed in about three minutes by the exclamation 
"Ohl, Ohl, Ohl" \R 14, 16) from th~ street in front of the house; and 
ai'ter about a three minute interval she heard· five or six more shc,ts (R 14). 
Later she went out en the front porcn and looked doin and sa-:,: Kelly . ly
ing face u~ in front of the house less than a yard from the front door 
(R 15). The Tuason•s houseboy, Jose Espador, who was upstairs, also heard 
a group of three shotst followed by the shout "0h11 three times, and then 
a volley of six shots R 46, 47). He recognized the voice which shouted 
"Oh" as Kelly's (R 47). Jose went dol'IIlstairs in about half an hour and 
saw the body of ·Kelly lying close to the front of the building (R 47, 48) • 
.Agby remained in his home at 00 Tolentino Street after Neal, Kelly and ac
cused departed. About a minut, after they left Agcy heard a scream from· 
the direction. of Kelly 1s home (R 8), ·and, "Following that, maybe three 
screams, one after another, following that shots" (R 8). About two or 
·three minutes after they left his houae, .Agcy, heard three consecutive shots, 
then after an interval of about a minute there were five more shots (R 9, · 
10). When Aft.by heard the screams he looked out and saw Neal standing . 
alone- by the lamp post in front of Agby ts _house (R 9) • 

Kelly's i'lii'e testified that she did not know of a:ny ill-will 'Between 
·Kelly and the accused. ~ the night of 26 March 1946 she was in bed 
at 36 Tolentino Street when she heard·eight shots outside the door. The 
shots were a.ll :in succession (R 37-39). On direct examination she testi 
fied that she did not hear any "talk or anything" outside the door (R 39). 
On cross-examination her pre-trial statement was introduced to the effect 
that she heard her husband arguing with a Filipino just before the 
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.shooting (Def. Ex. A; R 40). Neal and Ford both testified that Neal 

found Ford in front of Agby 1s home and walkeq off in a direction opposite 

to that taken by Kelly and the accused.· After walking 3 or 4 blocks; 

30().-400 yards, they heard shots in the direction from·which they had 

come(~ 18, 19; 22, 26). They heard one rapid fir~volley 6f "about four 

or five" (R 19), or "two- or three" (R 22), or "five or six" (R26) shots. · 

They continued on to the Blue Jay Bar,(R 19, 2.3., 26). Between half an 

hour and an hour later Ford and Neal entered the Merchant Marine Mate Bar 

and found accused there (R 19, 27). Accused ~a sitting. at a table with 

two or three unkno~n Americans {R 201 27, 29). Ford and Neal joined them 

(R.201 27). Accused said he had shot Kel:cy {R 29). Accused borrmred a 
handbag from Pacita, a waitress at the Hate _Bar, sometime between 2200 and 
midnight on Z6 M.arch 1946 (.R 28., 60, 62). · Accused went outside and when 
he-returned he gave the bag back to Pacita. It was heavy and she could 
feel guns., she thought three guns·., in the bag. Accused warned Pacita not• 
to open the bag (R 59). Later accused took the bag outside again and when 
he returned and gave it to Pacita the bag was no lopger loaded (R 60). 
On cross-examination Pacita testif~d that accused and two other Americans 
each had a pistol and each placed their pistol.in her bag (R 64). Between 
11 and 12 on the night of 26 March 1946 accused went to the home of Ismael 
de Gu.zm~ and gave hi.~ a .45 caliber pistol, 'Which looked like Prosecution 
Exhibit 1.3., and told him to take care of it. De Guzman kept the pistol 
in his home until he turned it over to ~ cm agent at a later date (R 68-70). 
Accused spent the night of_26 March 1946 at Pacita 1s home '(R 61) •. Three 
other companions of accused stayed at Pacita's home the same night; these 
four·were all together at the Merchant Marine Mate Bar .-CR 62). .Accused 
used Pacita's bag as a hiding place for pistols carried by himself' and his 
two companions again on the nights of 27 and 28 March 1946 (R 61., 64) •. , 

CID Agent Frazer and tvro other agents were called to the scene of the 

shooting on the night or 26 March 1946. They found 5·bullets·near the 

scene as follows_ (R .32-.34) z · 


Two bullets taken from ground direct~ under body - marked Prosecu
. tion Exhibit 5 for Identification (Pros. Ex. 10). 

One bullet found inside of room near front -·marked Prosecution 

Exhibit 6 for Identification (Pros. Ex. 11). 


0ne bullet found by he~d of victim on top of ground - marked Prose- · 

cution Exhibit ? for Identification (Pros. Ex. 12). . 


# .Bullet found inside the ~o~m near rear - marked Prosecution Exhibit 

8 for Identification (Pros. Ex. 13). . 
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It was stipulated that the above described five bullets were turne~ over 

by Agent Frazer to Detective Villasin, who in turn passed. them on to 

Li$~tenant Cabe (R 53). 


· At the autopsy of Ke1J3 1s body on· 27 March 1946 by Captain Hawk two 
bullets were found in the body and one was found on the table when the 
body was being lifted. after the autopsy (R 43). These three bu1lets were 
placed in a box marked Prosecution Exhibit 9 £or Identification (Pros. Ex. 
J4), and ffllre turned over by Captain Hawk to .Lieutenant Denton, the.Navy 
provost,..marshaJ.. (R 43). It was stipulated that Prosecution Exhibit 9 
for Icientii'icaticn (Pros. Ex. J4) cam!!to Lieutenant Cabe in·the same con
dition as when in the hands 0£ Lieutenant Denton (R 53). It was .further 
stipulated that the .45 caliber pistol llhich accused gave to de Guzman 
on. the ~ight 0£ 26 Marc~ 1946 remained in de Guzman's possession and in 
the same· home until obtained by Detective Galvez from de Guzman (R 82). 
Detective Galvez turned the same pistol over to CJD agent Clingan (R 82). 
It was stipulated that Lieutenant Cabe received the pistol, Prosecution 
Exhibit 17 £or Identification (Pros. Ex. 19), Serial No. 1]45642, from 
Agent Clingan· on 3 April 1946 (R 53). Lieutenant Cabe kept this pistol in 
bis personal ~us~ (R 56). · 

Lieutenant Cabe, a ballistics expert, testified that he .received the 
· eight exhibit bullets in the manner described above arid marked them as 

follows (R 54) .a 

The two bullets contained in Prosecution Exhibit 5 for_ 
Identification (Pros. Ex.· 10) were marked DAK-4 and DAK-5. 

·The bullet contained in Prosecution Exhibit 6 for 

Identification _(Pros. Ex. 11) was marked DAK-1. 


The bullet contained in Prosecution Exhibit 7 £or Identi 
fication (Pros. Ex. 12) was marked DAK~. · 

The bullet contained in Prosecution Exhibit· 8 £or Identi 
fication (Pros. Ex. 13) was marked DAK-3. 

The three bullets contained in Prosecution Exhibit 9 for 
Identification (Pros. Ex" J4) were marked DAK-6, DAK-7 and 
DAK-8. 

Cabe £irfld £our test bullets from Prosecution Exhibit 17 £or Identifica
, tion (Pros. Ex.- l9) and then used the comparison microscope nth the fol101J
ing results (R 54, 55). 
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I 

Exhibit bullets DAK-2, DAK-.3, DAK-4 and DAK-6 were fired from the 
pistol marked Prosecution Exhibit l 7 for Identification (Pros. Ex. 19). 

Exhibit bullets DAK-1, DAK-5, DAK-7, and DAK,-8 were not fired f'rom 
Prosecution Exhibit 17 for Identification (Pros. Ex. 19), but were firod 
from a different .45 calibre weapon. 

11 1211Tvro of the bullets removed from the corpse ·{those marked and 11.1311 · 

and mre two of those contained in Prosecution Exhibit 9 for Identification 
{Pros. Ex. 14), {R 43), and marked DAK-7 and DAK-8) were not fired f'rom 
Prosecution Exhibit 17 for Identification {Pros. Ex. 19) {R 55, 57). 
The third bullet, DAK-6, contained in Prosecution Exhibit 9 for Identifica
tion (Pros. Ex. 14) was fired from Prosecution Exhibit 17 for Identifica
tion {Pros. Ex. ~9). 

Capta1;n Hawk, a ~edical officer, testified that he performed an au
topsy on Ke~'s body on the.morning of 27 March 1946. He was aske<i to 
describe in layman's terms the cause of death of the body autopsed. His 
answer wast 

"~.. I found six perforated wounds on the sur;(ace of the body 
in the right upper extremity. One, bullet in the superior an
terior left chest wall passed.through the soft tissue through 
the axilla leaving the body superiorly along the vertebral 
border of the scapula. There was another biµ.let {two) which 
.penetrated the body in the left anterior chest wall, 4 cm. off 
the left nipple, penetrated the left lung., left the body super
iorly through the scapula in the skin 6 cm. superior to the in
ferior angle of the scapula. The third bullet entered the right 
anterior chest wall at the level of the sixth rib mid-cavicular 
line, penetrated, the thoracic cavity of the right ltmg and left 
the body posteriorly at the level of approx:imately the ninth 
vertebra. - The' fourth bullet entered the abdomen at the right 
upper quadrant along ·the inferior costal right margin, perrorated 
the left lobe of the liver, then through the diaphram to the 
left ventrical and stopped in the eighth thoracic vertebra. The 

. fifth bullet entered the interior abdominal wall midway between 
the crest of the ilium a distance of· approximately 11 om. leav
ing the body :in th&- eleventh interspace superiorly 6 cm. £rom · 
the vertebral column. The sixth bullet entered the anterior mid

. dle portion of the upper third of the humerus approximately 6 cm. 
from the seromion, penetrated the soft tissues, leaving the arm 
in the superior.lateral· surface at the level·of the insertion of' . 
the body in the tricaps. 11 · (R 42). 

V[ith reference to Pros~cution Exhibit 9 for Identification {Pros. Ex. 14), 
he testified that the bullets labelled .."12" and 11 1311 (DAK-7 and DAK-8) ·were 
found in the body, and that the third bullet {DAK-6) was found an the .:table 
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when the body was lifted after the post-mortem {R 43). He testified in 

regard to the two bullets found in the boct," (DAK-;z and D.AK-8) that 

"OM of t~ese bullets came from the 8th dominal Lsii} vertebra which 

penetrated the heart and .the· other one entered "bhe sixth interspace"; 

· and that "One of them entered the skin just beneath the border chest wall 
of the right-chest and lodged in the eighth'thoracic cavity, penetrated . 
the heart. The other one that :rtayed in the body entered the chest wall 
at the 6th in:t,erspace" (R 43). Only one bullet penetrated the heart. . 
The immediate cause of death was the one through and through wound of the 
left ventrical (R 44). Two of the six bullets which hit t.rie body would 
have caused immediate death, but the bullet which passed through the left 
ventrical was the positive cause of death. "It was the .one that "l'le could 
8filY that he oould havt died with that wound"• Five of the wounds could 
havt caused death eventually (R 44). · Prosecution Exhibit 3, autopsy · 
protocol of the victim Kelly, was received without objeotion (R 42)•.The 
autopsy stated that the victim was dead on arrival at the 89th Station 

· Hospital at 2320 on 26 :::Jarch .L946., with clinical dbgnosis of "multiple 
penetrating wounds of chest and abdomen, gunshot". Course of the six 
bullets was set forth in the autopsy: as z 

"COURSE OF TH& BULIET a . · (l) The bullet in the left superior la,.. 
teral anterior chest wall measures 1 cm. in diameter with a black 
area surrounding the wound edges measuring about 2 cm. in dia
meter. The bullet penetrates the sldn, subcutaneous tissue, • 
pectoralis major-muscle., passes through the axilla, the mid-por
tion of the scapula, irif'ra·spinatous muscle ieaving the skin 3 
cm. from the vertebral border and 6 cm. superior to the interior 
angle of the scapula. 

(2) A bullet enters the anterior chest wall 4 cm. medial 
to the left nipple, through tho 4th interspace., enters the · · 
pleural cavity, passes through superior portion or. the lower lobe 
.o:f the left lung., leaves the pleural cavity through the posterior 
chest wall by passing through the 5th rib about ? cm. from the 
midline just lateral to the posterior angle, it leaves the body 
along the inferior border of the scawla. . 

. (3) There is a bullet wound of the right anterior chest 
wall in mid-clavicular line at the level of. the 6th rib, the 
bullet penetrates the skin., subcutaneous tissue, fractures the 
6th rib 2 cm. lateral to the chondro costal junction, enters the 

. anterior chest wall, passe.s through the lower lobs of the right 
lung ·and lsaves the right pleural cavity .through the. posterior 
wall at the level of the 6th rib; · 

(4) The bullet. wound in the right upper abdominal quadrant 
3 cm. from the midline along the inferior border of the right 
costal margin. The bullet passes through the skin, subcutaneous 
tissue and the right rectus muscle., perforates the superior portion 
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ot the lei't lobe of the liver, passing through the diaphragm 
midl1ne, enters the pericardial cav.ity, paaS\'S through the· · 
lift ventricle and le~ves the pericadial cavity along the le!t 
border oi' the 8th thoracic vertebra. There is a simple com-
minuted fracture o:r the body oi'. the 8th thoracic vertebra.. .. 

· (5) The bullet enters the skin midway bt,tween ·the in- . 
fer:L.o, (right) cost.al margin and the crest of the ileum alon 
,/;191 the axillary line, travels 10 cm. in the subcutaneou11 · 
tissue just lateral to the 11th interspace, leaving the body 10 
cm. !rom the posterior midl1ne, at the level of the 11th inter
spaoe. · · . . .. 

(6) There is a penetrating wound of the right upper arm . 
anterior and inferior to·the acromion process measuring 1.5 · 
cm. in diameter.. The bullet passes· through the head of tne . 
humerus and leaves the arm on the posterior lateral surface · 
·about 4 cm. superior to the insertion of the b~ of the tri 
o•pa mus_ole." (Fros. Ex. ,3). · ' 

/ FollOlling his arrest on shipboard on 1 April 1946 accused was taken 
to Bilibid prison in Manila. On the morning· of .3 April 1946 accused 
voluntarily told cm agent Clingan "They told me there were eight bulleta 
and I on'.cy shot him five times" (R 81). Accused inad.e three extra-judi
cial statelll.ents, all of similar tenor, after having been advised that he 
need '1ot make a statement ,and without threats or promisu (R 73, 76, ?7, 
84,· 86, 87). In one of them, Prosecution Exhibit 21, accw,ed saida 

"•••. I have been in the Arrey- since May 11, 1942 until thia 
date. On November 11, 1945, I went AWOL from my organization. 
During the time I have been AWOL I have been in and around 
:Manila and on various Islands oi' the Philippine Group. Some 
of the islands I have been !rom are Luzon, Samar, Masbate and.
Leyte. When I !irst came to .Manila during Apri~, 1945, I met 
an .American by the name o! KELLI and became friends with him. 
Cll one o! my trips to the islands I went 1P Samar .with KELLI 
and I came back t9 ~cena with KELLY.using a parao as transpor
tation. · 

"Q• Ylhile you were in Samar, did you have ari.y trouble 1'i.th 
. KELLI? · . 


"A. Yes sir. 


"Q. What was that trouble? 
"A. An argument Yd.th the fami'.cy that I was l;iving _nth. He · 

. tried to bos.s everybody around. 

"Q. Did KEI.ll steal anythlng !rom you while you were in Samar? 
".A.. Not ·JIIAlV• . . . . . 
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"Q. A.fter you got back~ to Manila, did you have &rJY trouble 
with KELLY? '· ' ' 

"A. No sir. 

"Q• Did you miss a •.32 caliber piatol? 
"A. Yes dr, ·along with a box with some savings and impor

. tant papers in it. 

Did you suspect KELI;!' of having stolen the revolver and 
·- the box from you? 

"A• I knew it was KELI.;f, by the lJ and 20 people, you can't be
lieve wrong. He told them all not ~ t,ll where it went. 

"Q. On the night of the 26th ot March 1946, which was a nek ago 
last Tuesday, did you, have any trouble With KELLY? 

"A• I was askl:ng all about the box and staff and he lied about it. 

"Q. What time on the 26th of March 1946 and whereabouts did-you· 
see KELLY? . · 

I saw him at the house abwt half block .from his house on 
Tolentino street. · 

"Q. Was that house #80 Tolentino. street? 
"A. Yes it was. 

"Q. Vias the house that KELLY was living in with his t~·/136 
Tolentino ·street? 

Yes sir, it was. 

"Q. Approximately what time of the night did you see KELLY at · 
· #00 Tolentino strlet? 

II A. Around eight o'clock or a quarter to eight. 

"Q. Tell in your own words how you happened to go to see KELLY 
that night. • 

I want to find out what he did with the things hti had stolen 
from another fellows on the ship and whereabouts of 1!J3' g'lm 
and box and "Why did he write a letter and sign 1!J3' name and 
asked for money from another .American in Samar saying that 
I needed it. He told me that this was all a lie and that 
everybody was lying to me. He said that I was crazy i£ I 
believed all what they told me • .. 

• Prior to your contacting KELLY at #00 Tolentino street on the 
night of the 26th of March, 1946, where had you been and what_ 
had you done? 
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"A• I had decided to look up for KELLY and have an understand
ing with him as soon as possible. Before I went to see 
him, I knew of a Filipino by the name of FELIPE who had a 
.45 caliber pistol. I went to see FELIPE at his house 
near the Yellow Bar at Culi-Culi, and I asked him i£ I 
could borrow his pistol. He asked me 'What I wanted the 
pistol for. and I told him I was going to see KELLY and 
have an understanding l'lith him. He·asked me if I needed 
a:ny help and he can 8end three Filipinos along to assist 
me. I told him, •No., all I want is the weapon'. · He gave 
·me the napon along with one extra magazine. 

"Q. Is the pistol that Felipe gave you the pistol that was sho,m 
to you yesterd,v of the :ilide and by a scratch over the 
#1145642? 

0 A. - It 1.8. 

"Q. After receiving the weapon and extra magazine from Felipe., 
where did· you go? · 

"A. Back to the Merchant Marine Mate Bar. 

"Q. What did you do in the Merchant Marine Mate Bar? 
"A. I had a few drinks in the Merchant Marine Mate Bar., how 

. many I canIt s,v. 

"Q. From the Merchant Marine Mate Bar., where did you go? 
11 A. I went looking around for KELLY, I was told. he lived near 

the Pop's Soft Drinks Factory. 

"Q. When you found KELLY at #80 Tolentino Street., what was he 
doing and what did he say to you? 

11 A. I found him there in the rear of., the house; he was arguing 
with another American by the name of NEAL who wa.8 a friend 
of mine. I told KELLY that I wanted to see him and he re
plied to me., 1I wanted_tQ see you too•. · KELLY and I then 
descended the steps from the house., went around and in 
front the house and down the road to KELLY•s house which was 
approximately a half block away from #80 Tolentino Street. 

/ 

"Q. What were you doing while you and KELLY were walking towards 
his house? 

11 A. We were talking about the staff he had stolen and he :said 
that he had never taken it. 

. 
"Q. Did you have the gun in your pocket at the time that you have 

borrowed from Felipe?
"A. No sir., it was in nry shirt. 
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"Q~ Was it loaded and the hannner·cocked? 
"A. Yes sir. 

"Q. Vlb,n had you loaded this weapon? 
"A. I loaded it befQre r ever went- looking for him because I 

knew he had 'f!!3' gun. He had made a statement to NEAL that 
ha was going to turn ma 1n _because that was the on:cy 1R\V' 
to get me out of tha way. He had wanted Naal to go with 
him to turn me in when. he had iOt out of the a.ail boat 
after coming up from Samar. 

"Q. What happenad when you entered tha yard in front of DLLI's 
houae? 

•A. 	 I askad him about the gun and the letter he had written and 
he told me I was crazy too, and he walked towards the house• 

"Q. How far awa;y .t'rom him nre you al; th1a tima? 

"A. I was walking right behind him about six or seven feat. 


11.Q. What happened than? 
"A. 	 At tha time KELLY turned around, ha droppad his handa to his 

side and I pulled the .45 caliber pistol that I had inside 
'f!!3' outshirt and shot him. 

11Q. How many times did you shoot him? 
"A. I don't know, I just kept pulling the trigger until the 

weapon did not fire anymore. 

"Q. Did you see any of these shots strike KELLY? 
"A. The first one must have hit him because he fell after, I 

don't know if any mora hit him or not. 

11 Q. What did you do after KELLY? 

,'fA. I ran out in the alley and started walking. 


11Q. By alley, do you mean the street in front of KELLY 1s that ia 
known as Tolentino? 

11 A. I do.· 

11 Q. After walking down Tolentino street, where did you go? 
"A. I -went back to the :Merchant Marine 1iate Bar. 

"Q. What did you do after you got :in the Merchant Marine Yate Bar'l 
"A. I went over and sat dom, then I went ovar to a girl that I 

know by the name of fac:t.ta who was a hostess _in the Mer-. 
chant Marine Hate Bar and I asked her for her pocket purse 
which was a large· red one. She gave me her pocket purse and 
I put the gun that I had shot KELLY with in the pocket plll'se 
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along with two other guns that friends ot mine ,mo were 
merchant seamen had given me after I entered the Merchant 
Marine Mate Bar• · 

"Q. How did you happen to get these guns from the two merchant 
seamen? , 

"A. I knew then that they were carrying weapons and after the 
trouble I just have, I had thought that it was best to get 
rid of our weapons. · 

"Q. What did you do after getting rid of the weapons? · 
nA. I sat around and drank for a while 1 then I went dOlYll to the 

Yellow Bar. I then asked for the pocket purse from Pacita 
again and took the three weapons fro~ them, gave the two 
weapons back to the merchant seamen and took the weapon 
that I had shot KELLY with which belong to Felipe, and I 
went down to the Yellow Bar. From the Yellow Bar, I went 
to Felipe Is house and gave him back his ffl!aj:>on•. 

"Q. What did you do after you gave the weapon back to Felipe? 
"A. I went back to the bar and drank beer. 

•iQ. Did you tell Felipe that you have shot .KE~? 

11 A. No sir. 


"Q. Did Felipe asked you any questions as to why some of the am
~ munitions were gone? ' . . . 

"A. I did not recollect, but I' think he knew miy it was gone. He 
should, because he wanted to give him the man to do it llith 
himself. 11 

Felipe Reynaldo denied that accused gave him a pistol on the night 

of.26 March 1946 (R 66). · 


Agby testi.fiea that he did not see a gun in Kelly's possession dur
ing the argument (R 11) 1 and no weapon was found at the scene of the 
homicide or on the victim's body (R 37). In none of his extra-judicial 
statements was accused asked about a second pistol. Lieutenant Pelgren 
testified that me or two days after the 5th (April) he told accused that 
information had been received that more than one gun had been used at the 
time of the killing (R 91). Lieutenant Pelgren told accused that a .45 
caliber pistol was being sought and accused stated that it was probably 
one of the three guns he gave Pactia and it could be fo;und aboard a ship 
(R 92 1 93). Accused further stated that the second .45 caliber pistol 
had been given him after the .shooting by a merchant seaman at the Merchant 
Marine Mate Bar. Accused rdterated that he had only one gun at the time 
of the homicide and did not tell Lieutenant Pelgren that the .45 caliber 
pistol aboard the ship was directly involved in the homicide (R 93). Che 
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of accused's friends by the name of Woody (R 91) was found aboard the ss· 
FAIRFAX on 1 April 1946 in possession of a .38 caliber Japanese pistol 
(R 95). Accused stated that the .45 caliber pistol might belong to a 
blond, curly-headed fellow known as Samuel (R 911 95). • 

Evidence for the defense: Clitis w. Butler testified that he had 
seen Kelly almost daily since 1945 and had never seen Kelly without a 
firearm. Kelly was "trigger - happy11 

1 a dangerous character, and .fired 
his napon frequently around the neighborhood for no reason at all (R 119). 

Recalled as a.defense witness, Ford testi.fied that lrlrl.le they were 
on Sa.mar Kelly told Fc;>rd that accused bad better. watch out, it would be 
"him or m, 11 , and that· he never saw Kelly without a gun (R 121). Neal 
testified that Kelly had made the same remark to him twice, and reiterated 
the incident on Samar in which Kelly removed the cartridges from accused's 
gun and asked Neal "Will you back me up if I go after Whitey?" (R 122). 
Neal also testified that he mentioned Kelly 1s threats to accused (R 123). 

Accused testified that he first met Kelly in April 1945 (R 104). 
Kelly brought some guns to the house where both Kelly and accwsed lived in 
September 1945. As a result accused received a special courtrinartial and 
was sentenced to six months confinement, from which he escaped in November, 
1945 (R 104, 105). Accused then went to Samar with Kelly, Neal and Ford 
(R 105).· Kelly always carried a gun (R 1051 113). He had trouble with 
Kelly in Samar and found out about five days before the parcy returned to 
Manila that Kelly had emptied accused's gun. En route to Manila Kelly stole 
a box containing personal property belonging to accused. After they 
reached Manila accused was informed that Kelly had stolen a number of item.:, 
of personal property .from merchant seamen with whom accused was acquainted 
(R 106). Kelly had also threatened to turn accused in as a deserter (R.116). 
On the night of 26 l/,arch 1946 accused started out to see Kelly about the 
·property Kelly had stolen from merchant seamen (R 106). He stopped at a 
bar first where he had 5 to 10 beers (R 116, US). He met a merchant sea
man named Woody at the bar (R 118). Accused did not discuss the matter 
with Woody at that time (R 117). Leaving the bar alone., accused n.nt to 
80 Tolentino Street where he found Kelly (R 106, 117). Accused told Kelly 
he wanted to see him and Kelly replied that he wanted to see 'accused also 
(R 106). They left Agby's home at 80 Tolentino Street and went towards 
Kelly's house at 36 Tolentino with Kelly in front. Accused had a gl.lll in. 
his shirt which he had borrowed from Felipe Reynaldo, a native employee at 
a nearby bar (R 106, llO). · They talked as they walked along and accused 
did not see Kelly with a gun although he believed Kelly had one (R 1071 
113). As they turned into Kelly's yard they were walking together and ac
cuted asked Kelly about the stolen property and an argument ensued (R 107). 
Kelly told accused he was crazy to believe all trose people, they were all 
liars. Kelly then dropped his hands to his side (R 107). Accused Dhought 
Kelly was going to pull a gun and shoot him. Accused then pulled his gun 
from his shirt (R 107, 109), fired at Kelly· as rapidly as the gun would 
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shoot (R 112) and kept ;hooting until the~ quit clicking (R 108) 
and until he couldn't fire any more (R 115). Kelly fell on the first 
shot (R 108, 115) grabbing a pole and falling straight down (R llJ); 
Accused thought he fired five shots (R 115). Accused started running 
(R 108). Kelly waa :~ an the ground and yelling "Oh" when accused 
left and was still alive (R lOS, 112). Accused went to the Nierchant 
Marine Mate Bar where he placed his gun, as well a21 a Japanese luger 
and another .45 caliber pistol belonging to merchant seamen named Woody 
and Johnny, in Pacita•s bag (R 109, ill). ·He did not have either of the 
merchant seamen's weapons with him when he shot Kelly (R 109). He had 
on'.cy the pistol which he had borrowsd from Felipe (R 109, lll, ll?) 
19hen he shot Kel:cy. Later that_ night he removed the three pistols from 
Pacita 1s bag and gave two back to the merchant seamen 01Vller1 (R 109). · · 
After visiting a second bar he took the pistol with" which he 21hot Kelly 
to Felipe's home and gave it back to him (R 109, 110). Then he_and a 
friend named Johnny took ·Paci ta home (R llO). He was subsequently appre• 
hended cy' the CID on a ship on which he inten~ed to sail with the in
tention of surrendering at Washington, D. c. (R 1161 ll?) •. None of his 
four extra-judicial statements refer to two guns m his posse21sion when 
he shot Kelly because he only had one gun at; that time (R lll). · The 

, first accused knew that two guns were inyolved in the homicide was on-. the 
_occasion of his final questioning 'try' Lieutenant Pelgren·of the CID , 
(R lll). Johnny and Woody who atmed two guns placed in Pactia's bag were 
an the same ship on which he was apprehended (R 114) • 

5. The ]:re-trial statement of accused, his testimony. in open 
court, and the other evidence in the record of.trial definitely·es-· 
tabllsh his guilt of Chargs I and the Specification thereunder. His 
escape from confinement on 7 November 1945 and subsequent activities 
covering a period of nearly five months warranted tQe court in finding 
that accused did absent himself without.leave with :!,ntent not to return 

.and was, therefore, in desertion. 

With respect to Charge II and the Specification thereundsr, the 
record of trial discloses that accused and deceased were unfriendly, that 
deceased had stolen considerable personal property from accused; that 
deceased had caused him to be court-martialed in September 1945 (R 104); 
that deceased had threatened to turn accused in as a deserter; that ac
cused had been informed' that deceased had stated, with reference to the 
accused, that nrts either going to be him· or me"; that accused knew de
ceased was in the habit of carrying a gun; that ·on the night of the 26th 
he went to look for deceased to straighten some things out, to hav~ an 
understanding with deceased, and armed himself with a borrowed .45 . 
cal. pistol and an extra magazine clip for that purpose; that he sought· 
out deceased and after some argument with ·him relative to stolen personal 
property accused drew his gun and shot.at deceased until the gun stopped 
firing; that decea8ed fell at the ·first shot, yelling "Oh"; and that 
de~eased 9,ied, ~· sam!' day. · 
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6. ::.fu.rder is the unlawful killing of a human being with malice 
aforethought, without legal justification or eixcuse. The malice may 
exist at the time the act is cOl!IDi.tt.d and ma:y consist or lmowledge that 
the act which causes death w.ill probably cause death or grievous bodily 
harm (par. 148!., MCM, 1928). The law presumu malice where a deadly 
weapon is used in a manner likely to and does in fact cause death, and 
an intent to kill may be inferred from an act of the accused which mani
fests a reckless disregard for human life. "Malice in law 9-oos not neces
sarily mean hate; ill will or malevolence, but consist., in any unlaw:f'ul 
act., wilfully done., without just excuse or legal occasion, to the injury 
of another person" (':-'l1arton 1s Criminal Law, 12th Ed., Sec. 146). Malice 
is presumed from a deliberate unlawful act against another person, of 
such character as to show an abandoned and malignant disposition, as l'fhere 
an injury is caused by violence" (Ib, Sec. 148). It is inferred from all 
the facts of the case, as a presumption of fact {Ib. Secs. 159,438, 439). 
Malice aforethought imports premeditation (~ v. Il.a§..., 164 U.S. 4'12, 
41 L. Ed. 528., 17 s. Ct. 154). "Premeditation am deliberation, as an 
element of murder, consist in the exercise of the judgment in nig:tµng 
and considering and forming.and determining the intent or design to kill. 
In this connection the word 1premeditation 1 means simply entertainment by 
the mind of an intent or dssign to kill"; and, being established., the 
length of time it existed is immaterial - the homicide will be murder . 
(Wharton's Criminal Law, 12th Ed., Sec. 420). "It involves a prior inten
tion to do the act in question. It is not necessary., however, that this 
intention should have been conceived for any particular period of time. 
It is as much premeditation if it entered into the mind of the guilty agent 
a moment before the act, as if it entered ten years before" (Ib., Sec. 507). 
The evidence clearly establishes that accused with malice aforethought shot 
deceased. The only aspect of the case giving us any difficulty is whether 
accused actually killed deceased; that is to say, whether deceased died in 
consequence of the wounds received at the hands of accused. The evidence. 
in this respect shows that eight shots were fired, six of them striking 
the deceased. Five of the wounds could have caused death eventually. Two 
of them would cause irrm1ediate death. The immediate cause of death was 
internal hernmorhage produced by one bullet which entered the left ventrical 
and went out t..11.e back of the heart. 

The expert ballistics evidence shows that four or the eight bullets 
vrere fired from the gun us~d by accused in the shooting, and the remaining 
four ·.rere fired from a different .45 caliber pistol. That evidence aliso 
rev6.al.s that th~re was no microsopical eyidence to prove that the two 
bullets which would or could have caused "immediate death" were fired from 
the gun used by accused. 

:~'hether any or all of the shots fired by accused caused, or contri 
buted to, the death of deceased was a matter to be determined by the court 
in considering the evide~ce as a whole. The medical officer testified ;that 
any one of 5 of the 6 bullets that struck deceased could have caused his 
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death. Viewing the evidence in the light most favorable to accused it 
definitely appears that at least one of the shots fired by accused could 
have caused the death of deceased, and that in addition thereto, at 
least one other of the shots of accused also wounded the deceased. In 
State v. Francis, 152 SC 17; 149 S.E., .348, in which case the same point 
of law was discussed, the court said: 

11 This court cannot say which of the wounds received by 
the deceased caused his death, nor can· it say which_of,the 
wounds contributed to that death. Under the testimony of Dr. 
Foster, at least four of the wounds were sufficient to produce 
death. ..If either was sufficient to produce death, then that 
wound in all likelihood also had some effect in hastening the 
death of the deceased. And, too, soma of the wounds not de
scribed by the physician as death wounds may have contributed 
in some way to the bringing about of the death of r:r. Langford. 
Ali these matters under our law were clearly for the determine.

, tion of the jury. · 

* * * * "If at the moment of death it can be said·that both injuries were 
contributing thereto, the responsibility rests on both of the 
actors. The law does not measure the effects of the several in
juries in order to deterniine which is the more serious and which 
contributed in the greater measure to bring about the.death. 
Although one of the assailants may be said to have contributed 
to death in a less degree than the other, he is not for that 
reason deemed to be less guilty or loss punishable. So one of 
two persons who cause the.death of another by shooting is guilty 
of homicide if the wound inflicted by him ccntributed to or 
hastened the death, although alone it might not have ,been fatal. 
1.3 R. C. L. par. 53, P• 748." · 

Again, in Bennett v. Conunonwealth, 150 Ky. 604; 150 s.\lf. 806, the court 
said:. 

"Based upon a number of medical treatises, and upon no evi
dence in the record, appellant argues that, even though he LJoe 
Bennet.:!] shot, the wound inflicted by him in front was not a 
fatal wound, and that the wound in the back, inflicted by 11aynard 
Bennett, as is claimed, was the fatal wound. Therefore, .he says, 
the trial court erred in instructing the jury to find him guilty 
if he shot Lawson •so as to cause or hasten his death,' because, 
he says, although he shot Lawson, it was not his, but his brother's 
shot which caused the death. In other days, when the pi.mishment 
of crime was hampered far too nru.ch by legal refinements and abstruse 
learning, there would have been a place, perhaps, for .th• 
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argW!lent; but it can find no place nor;. Reason and justice 
have superseded these impractical and much abused rulee of 
fonner days. These brothers, according to the testimony, _both 
shot Lawson in the one encounter. The law will not .stop, ... in 
suoh a case, to measure which wound is the more serious, and to 
speculate upon which actually caused the death. Dl many such 
cases the co:n.~onwealth would be helpless; for each defendant 
would go free because it could not be proven against him that hie 
wound was the fatal one. Whether one actually inflicts the fatal 
f.ound, or contributes to or hastens the death in some minor way, 
he is guilty of the crime. And whether he hastens .the death must 
be for the jury. The instruction was right. Hopkins v. Com. ll? 
Ky. 91.1, 80 s.-ii. 156, 4 Jinn. Cas. 957. 11 

In the light of the above holdings the court, considc~.ing all the evi
dence, was entirely warranted that the wounds inflicted by the accused 
eith~r caused or contributed to the death of the deceased. 

It is to be noted that the record of trial discloses without contr
diction that accused fired at and shot the deceased. It follows, there
fore, that accused is charged with the burden of proving that his shots 
did not kill, or cause or contribute to the death of deceased. Normally, 
the burden of proof is on the prosecution; but 

11It has been ruled that 'if a person receives a v;ound wil
fully inflicted by another, vrhich might cause deat.'1-i, and death 
actually follows, the burden is on him who inflicted it to .show 
that it did not cause the death1• Hughes Criminal Law & Pro- • 
cedure Sec 8711 - 1.'lalker v. State 116 Ga. 537 - 67 LR.A 426. 
See also State v Briscoe JO La. Ann. 433; Edwards v. State 
39 Fla. 753; 23 So 537. 

"But when it is made to appear that the accused ,rounded or 
injured the deceased, the burden of proceeding shifts, it 
seem3, and defense must prove, if such is its contention, that 
death was th:! result of at.her injuries than those inflicted by 
the accused." 13 .Ruling Case Law 747. 

The only evidence presented which might be construed as bearing on 
this point, which would be taken advantage of by the accused, is the testi
mony of the ballistic expert. Assuming that the court gave full credence 
to such testimony, it still falls far short of sustaining tho burden ot 
proof placed on accused. 

7. Accused is 22 years of age and 1.lil.l'!larried. The charge sheet shows 
that accused enlisted 11 I.:ay 1942 at Patterson Field, Ohio, for the dura
tion and six months. 
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8. The court was legally constituted and had jurisdiction of the 
person and the subject oatter. No errors a;ffecting the substantial 
rights of the accused were committed during the trial. In the ·opinion. 
of the Board of Review the record of. trial is legally sufficient to 
support the findings of guilty and the sentence and to warrant con
firmation of the sentence. A sentence of death or life imprisonment 
is mandatory upon conviction of a violation of Article of War 92. 
Confinement in a penitentiary is authorized by Article of War 42 for the 
offense of murder, recognized as an offense of a civil nature and so 
punishable by penitentiary confinement for more than one year by Sections 
454 and 567, Title 18, United States Code, and by Sections 2401-2404, 
Title 22 of the District of Columbia Code. 

~ ..... 
.,Judg~ Advocate 

• 
.,Judge Advocate 

ildge Advocate 

'· 
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VI.ill DEPART1'ENT (137) 
Iii' the Office of The Jw.ge Advocate Genere..l 

Washington 25, D. C. 

JAGIC - C:M 314404 
2 3 SEP 1946 

U N I T E D S T A T E S ) WESTERN BASE SECTION 
) US roRCF.S, EUROPEAN THEATER 

v. ) 
) Trial by G.C.Ll., convened at 

.Private TR.A.VIS O' iCA.L 
(39255146), 1068th ~uarter
m.u.ster Service Company. 

~ 
) 

Paris, France, 29 April 1946 • 
To be ha.nge-1 by the neck until 
dead. 

OPililON of the BOARD OF REVIEii 
SILVERS, Mc.A.FEE and ACKROYD, Judge Advocates 

1. The record of trial in the case of the· above-named soldier has 
been examined by the Board of Review and the Boa.rd submits this, its 
opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Specification, 

CHARGE: Violation of the 92nd Article of War. 

Specificationi In that Private Travis O'}~al, 4068th Quc..rter
master Service Compaey, in conjunction with Private Thomas 

·H. Shadrix, Battery B, 36th Field Artillery Battalion, did, 
at or near Uhlwiller (Alsace) France, on or about 16 June 
1945, with malice aforethought, willfully,. deliberately, 
feloniously, unlawfully and with premeditation, kill a ma.le 
human being, known, ,only as "Andrea", by shooting him with a. 
pistol. 

He pleaded not guilty to and was found guilty of 'the Specification and the 
Charge. All the members present at the time the vote was taken concurring, 
he was sentenced to be hanged by the neck until dead. The reviewing au
thority approved the sentence and forNarded the record of trial for action 
under Arti.cle of War 48. 

3. Evidence for the prosecution. 

The accused was one of a group of .American soldiers who during the 
month of June 1945 were absent from their organizations end were living 
among the local inhabitants in and around lfittersheim, Alsace, :France. 
Other members of this group included one Calvin Andre Honaker (the deceased), 
referred to in the record as "Andre"; Thomas Shadrix, referred to in the 
record as ":the big Thomas"; Thomas W!'ightsel, referred to as "the little 
Thomas", and a. soldier known only as II James 11 (R. 12,15). Shadrix, · or 
"big Thomas" was about six feet in height, weighed 200 pounds(R. 60), 
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wore serieant•s stripes, and was the dominating influence, or "boss" of the 

group (R. 49). The soldiers ma.de their headquarters at the farmhouse of 


· the Crique family, consisting of Ma.damoiselles Maria and Cecille Crique, 
their father and mother and two brothers. Shadrix and Wrightsel had ar
rived in :May (R. 12) and Shadrix claimed to be engaged to Cecille Crique 
(R. 22 ). Andrs, James and accused arrived early in June 1945 (R. 15-16, 27). 
Andre spoke French and was -able to talk quite freely with Cecille. Shadrix 
became jealous of.Andre and expressed his dislike for him because he talked 
too muoh (R. 52). On 10 June 1945 the accused ha.d a.n altercation with Andre 
in a restaurant located in a village near Viittersheim. Maria Crique, 'Who 
was in the restaurant, testified that the negro, referring to a.coused, 
grabbed .Andre by tha a.rm, pulled him out of the bench, hit. him several times 
and took the jeep and drove off {R. 9). This incident appea.z:_s to have been 
soon forgotten and the accused and Andre, remained on friendly terms {R. 52,54). 
On 15 June 1945 at about three o'clock in the afternoon accused and Sha.drix 
left the Crique home {R. 10,16). 'lhey returned a.bout eleven o'clock that 
night and aroused Andre from bed in order to get him to help them with a. 
vehicle which Shadrix, wno wu drUDk, had wrecked (R. 10,17,22). About 
three o'clock in the morning Shadrix a.nd a.ocused returned to the Crique 
house without Andre (R. 11,18,41). '.!hey awakened Wrightsel and James 8.lld 
told them that they had killed Andre (R. 41-42). Accused said he had hit 
Andre on the head twice with an axe· {R. 42). All four, Sha.drix, accused, 
Wrightsel and James then left the house (R. 11,18,41,43). They drove around 
that night and at about ten o'olock the next nignt they drove to the field 
where Shadrix and accused had left .Andre in order to bury him (R. 43,45). 
nnen they found Andre he was not dead and Wrightsel asked him if he was all 
right. Andre replied that he wanted to go to a. doctor. Shadrix said, "No, 
I am going to shoot him• (R. 43,56). In his confession which is hereinafter 
set forth in detail the accused contends that a.t this point he sa.id, "No, 
don't shoot him. n Thomas. Vfrightsel, who had been tried and convicted 'ror 
misprision of a felony, prior to the trial of this case, and who had been 
promised immunity from further prosecution, excepting perjury or false swear
ing, testified that he heard accused tell. Shadrix not·to shoot Andre (R. 37,56)., 
1frightsel then turned and went back to the jeep which was a short distance away 
and as he reached it he heard a. shot. Shadrix was holding a pistol whioh he 
had taken from James who in turn had 'acquired the pistol from accused (R.59). 
Shadrix thereupon called Wrightsel and James over to ,where the body was lying 
and the four lifted Andre's body into one of their two jeeps and drove to a. 
field about three.miles a:aay (R. 45). The four then took .Andre, still a.live 
and breathing, out of the jeep and laid him on the ground {R. 4 7 • 58 ) • 8.Ild · 
Shadrix, . James a.nd a.oous~d dug a. hole (R. 45 ). James and Wrightsel removed 
par'\:; of Andre's olothes and then they placed him in the open grave. Shadrix 
said, aI'll make sure you're dead, you bastard," and hit him over the head 
three times with a shovel (R. 48). They thereafter oovered up the body-·
and went away (R. 45 ). 

On 18 June 1945 Cecille Crique saw the accused and "he wa.s wearing· 

other clothes and civi],ian shoes. 11 She asked him as to the whereabouts 

of Andre and .accused told her that Andre was dead in a field many kilo-· 

meters away. He further stated that "big Thomas is not a good comrade. 

He stole my olothes• (R. 19). 
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On 19 June 1945 a French farmer reported that he ha.d found the grave 
of a man in his field near the villa.ge of Uhlwiller (R. 35 ). On 21 June 
an agent of the Criminal Investigation Division and some officers. ac
companied by the accused who was under arrest. went to the field and dug 
up the body of Andre (R. 66). An autopsy showed that he had died as a 
result of a gunshot wound in the head (R. 64. Pros. Ex. D). 

After having been duly .advised of his rights under the 24th Article 
of t""ar, the accused made two statements to members of the Criminal In
vestigation Division at Nancy, France (R. 68-70, Pros. Exs. E-F). In 
his first statement, given on 24 June 1945, he told of his first meeting 
with the deceased, Andre, their subsequent meeting with Shadrix and 
Wrightsel and related Shadrix's jealousy of Andre concerning the affec
tions of Cecille Crique and asserted that·Shadrix killed Andre while 
the two were alone (Pros. Ex. E). 

On 29 June 1945 Wrightsel was apprehended and questioned by the 
Criminal Investigation Division. After being confronted by Wrightsel 
and hearing his version of the crime, the accused. on 1 July 1945, made 
his second statement or confession which is set forth in detail aa 
£ollawsa 

"HEA.DQUARTERS 
EUROPEAN THEATER OF OPE&TIONS • 

Office of the Theater Provost Marshal 
Criminal Investigation Branoh 

APO 887 

SUPPLEMENTARY STATEMENT OFa Pvt Travis O'Neal DATEa 1 July 1945. 

A.S.N. 39255146 ORGANIZATION& 4068 Q.M. Service Co., APO 758, U.S. Army. 

· TAKEN BYa Dan Robbins, Agent 5th c. I. Detachment • 

• PLACE: C.I.D. Office, Nancy, France 

Pvt~ Travis O'Neal, it is my duty to inform you of your rights a.t 
this time. It is your privilege to remain silent. Anything you 
say may be used against you in the event that this investigation 
results in a trial. Do you thoroughly understand your rights. I do To 

SIGNATURE: Pvt Travis O' Neal 

STATEMENT& 

Having been informed of my rights under the 24th Article of 
War by Agent Dan Robbins ; I do hereby make the following state
ment of my own free will and accord, without there having been 
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made to me, either threats or promises, and knowi;ng that a~hing 
I. say may be used against me, I do say as follows a 

My statement of the 24th of June·l945, is true up to the day. 

· of the murder of the white American soldier called Amrea. 


On the 15th of June 1945, the man I always called Big Tom. 
I am now told his name to be Pvt. Thomas H. Shadrix, f:e:Dd I · 
went to Strs.ssbourg, France to get a load of gas to sell to the 
civilians.J Pvt. Shradix drove the weapons carrier and' I followed 
him in a jeep. Pvt. Shradix loaded the weapons carrier with the 

/ gas while I was on a st~eet a.bout 3 miles away in a ca.fe. When 
Pvt. Shadrix had the load of gas he came by the cafe a.nd I followed 
him in the jeep. I wish to state that Pvt. Shadrix did not have · 
the gas when he came by the ce.f'e, he had already sold the gas · 
and then 9ame by for me. I followed Pvt. Shadrix in the jeep and 
when some distance pa.st Whittersheim, Pvt. Sha.drix ran the weapons 
carrier into a tree. After the accident Pvt. Shadrix got in the 

. jeep and I drove to Ceciles home in Whi ttersheim where we were 
going to get some help to get the weapons carrier free from the 
tree. Andrea was at the house, so we asked' him to help us. 
Shadri~ asked Cecile for a sledge hammer, Andrea said •I'l} get 
the axe. After Andrea. got the axe he wanted to drive the jeep• 
.Shadrix wouldn't let.Andrea. drive, so Andrea said I'll get in 
the back of the jeep. I then said. 'That's alright I'll sit in 

· the back. Before Andrea. came out with the ·axe, Pvt Shadrix told 
me Andrea. is getting the axe to kill you. I got in the back 
of the jeep.· He also said (Pvt. Shradix) when I touch you on 

. the leg that is the signal for you to hit him over the head,· I 
don't like him anyway, he talks to much to Cecile. I have the a.xe 
in the back of the jeep, Pvt Sha.drix is driving 8XJd Andrea. is 
sitting in the front seat. We drove for'about 10 minutes, when 
Pvt. Sha.drix tapped me on the leg. It was about 2230 hours 15 ' 
June 1945, when I was sitting in the jeep with the axe 8XJd struck 
Andrea over the head twice. After I struck him over the head 
.Andrea slumped over the seat. Then Shadrix and I took Andrea. , 

. out of the jeep arid la.id him down in the grass in a field. Pvt. 
Shadrix said, I am going to shoot him, I told him not to shot 
him that Andrea is dead. Shadrix kept- insisting on shooting him, 
.but I finally talked him. out of shooting him. I knew he wasn't 
dead when we la.id him down in the field. Before we left Sh.adrix 
kicked him in the head about 3 times. 

·we left Andrea in the field and went back to Cecile's house 
and got James and Pvt. Wrightsel,, then went to Severns, France, 
where we stayed until about 4 or s· o'clock in the afternoon. Pvt• 

.	Shadrix said, let's go by and see if .Andrea is dead. We went · 

back to where Andrea was·lying and s~w that he wasn't dead yet. 
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It was still light out a.n1. afraid that some one may see us, we 
left and oame baok about 2400 hours, the 15 June 1945. We went 
out'in the field and saw Andrea lying on his side, I said Andrea, 
he said yea, then I asked him •J.re you dead', and he said 'No• • 

. Andrea also said •What did you do this to me tor'. I then 
asked him if'he wanted to go to a doctor and he said Yes. Shadrix 
said, 'Let me.shoot the Bastard.' James, Wrightsel and I said No, 
don't shoot him. Shadrix took the pistol he had in his hand and 
knelt down facing Andrea and held the pistol about 12 inches from 
him and .t;ired a shot into his head, some where in the forehead 
above the eyes. After he shot him he picked him up and put him 
in the jeep, I think Shadrix drove the jeep with Andrea in it. 
We followed him in our other jeep, and when about 1:kilometer 
outside of a little town called Uhwiller we stopped on a side 

. 	road. The four of us took· Andrea out of the jeep and placed 
him o~ the ground. The other three men dug the hole just off the 
road with a G•l shovel. After the hole was finished, the four of 
us carried him and placed him in the hole. After we had Andrea · 

, in the hole, Pvt. Shadrix said, I don't think this bastard is 
dead, and with that beat him in the face with the shovel. The · 
other three men covered him over with the dirt and I put grass 
on the grave. Shradix and Wrightsel took his shoes and trousers 
off Andrea before they buried him.' The four of us drove away in · 
both jeeps. On 17 June 1945, the four of us _slept in a farm 
house and when I woke up I found that the other three men had 
taken my, trousers and shoes. It was· the next night I was arrested 
by a Oaptain from the Air Corp. 

I am. now showµ a 1 IDUQUE• 1Il8.ke pistol .32 caliber that I 
bought from a French soldier and it's the same gun that Pvt. 
Shadrix took away from Wrightsel, who took it from the glove 
compartment from my jeep. I identify this gun as the one Shadrix 
shot Andrea in the head. 

I am now shown an axe and it is the same one Andrea. put in 

the jeep on 15 June 1945, and the same one I struck him over the 

head with. 


I have read the foregoing statement aloud in the presence of 
witnesses and the foregoing statement has been read aloud to me. 
in the presence of witnesses, I know the meaning of an oath and 
'know-that it is a. crime to swear to a. false statement. I do swear 
each and every part of this statement to be the truth to the vest 
of my knowled6e and belief. 

SIGID.Da Pvt Travis 0 1 Neal 

Subsoribed and sworn to before me, this_l!! day of July 1946. 

Robert E. deLautour 
2/nd Lt, CMP 
·summary Court. n 
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4. No witnesses were called by the defense and the accused, after 

having his testimonial rights fully explained to him, elected to remain 

.silent. 


' 
5. The specification describes the deceased as •Andrea.• The confea- · 


sion of accused describes him in like manner. The testimony of the French 

· witnesses who knew him and in whose homes he had lodged positively identified 

him by his picture as the person they knew as Calvin Andre Honaker and he 
is referred to by such witnesses as •Andre." No mate9-al_ varia.noe resulted 
thereby since "Andrea" and "Andre" are shown to have been one and the same 
person, Calvin Andre Honaker. And further, accused could not have been mis
led since he describes the deceased as "Andrea" in his confession (CM 225896, 
~· 14 BR 371). The introduction of the confession of accused was not ob
jected to by the defense since it was pronn to have been voluntarily made,. 
however, the defense contended that since the evidence shows that Calvin 
Andre Honaker died as a result of a gunshot wound in the head, inflicted by 
Thonas Shadrix, the accused cannot be legally convicted of the murder of ' 
the deceased. This is the only question requiring serious consideration. 
It is fundamental in j;he law tha.t when two or more persons unite to accom
plish a criminal object, whether through the physical volition of one, or · 
of .all, proceeding severally or collectively, each individual who contributes 
to the wrongdoing is in law responsible for the whole, the same as though 
performed by himself alone (Clark's Crim. Law, 108, 1 Bishop Crim. Law; 8th 
Ed., sec.. ) 

, I 
.629 • , · · 

It is also firmly established in our law that where one assailant strikes 
a. blow which is not fatal and a. confederate follows it up with a fatal blow,· 
both a.re principals in the homicide (Wharton's Criminal Law, Vol. 1, sec. 255). 

The above principles are set forth in the case of State v. Jenkins (94 

American Decisions 132, 14 Richardson's Law 2.15) wherei~ court stated, 
. \ . . 

8 All who a.re present concurring in a murder are principals 
therein, and the death, and the act which ca.used it, is in law the 
act of ea.ch and all. There is no distinction in the regard of 
law in the degrees of their guilt, or the measure of their 
punishment, or the nature of their offense, founded upon the 
nearness or remoteness of their personal agency respectively. 
An indi_ctment charging it as the a.ct of a. particular individual 
of the party will be well sustained by evidence that any other 
of them gave the fatal stroke, or that it was given by some one 
of them, though it does not appear bywhicha Mackolley•s case. 
9 Coke. 67 bJ Sissinghurst House Case, Hale, 461; 1 Russell on 
Crimes 537.• 

And again, Mr. Justice Story in United States v. Ross (16 Federal Cases. 
196), stated the same principles of law as £ollowu 

6 
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"If a number o'r persons conspire together to do an unlawful 
act, and death happen from anything done in the prosecution of 
the design, it is murder in all who take part in the 'transaction. 
••• More especially wil~ the death be murder, if it happen in 
the execution of an unlawful design, which, if no~ a felony, is 
of so desperate a character, that it must ordinarily be attended 
with great hazard to life; and a fortiori, if death be one of the 
events within the obvious expectation of the conspirators. Fost. 
Crown Law, 261, 351-353." · (See CM 248793, Beyer, 60 BR 21) 

When the evidence is examined in the light of the above principles 
of law it becoims apparent that accused cannot shield his guilt behind the 
proof that Shadrix fired the .fatal shot. 

The specification alleges that the accused, in conjunction with Private 
Thomas H. $hadrix, did "with malice aforethought, willfully••• kill" one 
Andre ~y shooting him with a pistol. It is only necessary to sustain the 
findings of the court, ~hat the proof show that the fatal shooting of the 
deceased resulted from the concerted action of the group of which the ac
cused was a part or that he aided, abetted, counseled, oollllllanded, induced, 
or procured its commission. All such persons described in the last sen
tence above are principals under the Federal law (35 Stat. 1162~ u.s.c. 
Title·l8, sec. 560). Now, it is said by both Wrightsel in his sworn tes
timony and accused in his confession that accused told Shadrix not to · . 
shoot Andre. If accused did express disapproval of the shooting it would 
appear most inconsistent with the other facts and circumstances and,the 
court-martial was justified in rejecting this t·estimony. Accused had al
ready struck the deceased two blows on the head with an axe, he and ·shadrix 
had left Andre in a field to die, then the group had gone back to bury him 
in order to conceal the crime. When they found him alive accused says he· 
told Shadrix not to shoot deceased. But if it be true that accused did 
say,"don't shoot Andre", in order to emancipate himself from criminal 
responsibility for the murder, all but completed, it was necessary that 
he do all in his power to.prevent the shooting of the victim. A mere dis
approval of the shooting is not enough {viharton's Criminal Law, Vol. 1, 
12th Ed,., sec. 267). And again, shooting is only one known and accepted 
method. of killing ano.ther. It does not appear that either accused or his 
confederates objected to the striking of Andre with the shovel while they 
placed him in the grave. The acts of accused belie his contention that he 
disapproved the shooting. He participated to some extent in every phase 
of the unlawful killing of Andre from his striking of the blows with the 
axe to the placing of his body in the grave. All that happened to deceased 
before and after the shot was fired, up to the point of actual death, played 
a part in bringing about Andre's death and the participation in any one of 
these things was in law a participation in the murder. Murder is the un
lawful killing of another with ma.lice aforethought. Aklioe is simply an 
intention to cause another's death (par. 148, MCM, 1928). Whether death 
was finally brought about by the wielding.of the axe, the pistol shot or 
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the blows of the shovel is ot no major importance sinoe it is -pronn that 
·a.ooused and Sha.drix set out to kill and did kill their intended Tiotim. 
The contributions of ea.oh are a.ttributa.ble to both. 

s·. The aoous ed is 30 yea.rs ot a.ge a.nd was inducted into the A.l-tq_ 
a.t Los Angeles, California., on 3 September 1942. 

7•· The court was legally constituted and ha.d jurisdiction over .the 
person and the offense. No errors injuriously a.tfeoting the substantial 
rights of a.ooused were ooinmitted during -the trie.l. The Boa.rd ot Revf.ewr 
is of the opinion tha.t the record of tria.l is legally sufficient to support 
the findings of· guilty and the sentence alld to warra.nt confirmation thereof. 
Death or impriso:cment for life is mandatory upon a oonviotion for murder 
in violation ot Article ot Wa.r 92. 

Judge J.dvooate 
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·;,n, J.:..GO, Washington 25., _D. c. OCT 2 1 1946 

TO: The Under Secretary of iiar 

1. Herewith transmitted for the action of the President are the 

record of trial and.the opinion of the Board of Review in the case of 

Private Travis 0 1 Hea.1 (39255146), 4068th Quartermaster Service Company. 


2.- I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence, and to warrant confinna.tion thereof. The homicide was without 
any justification. Accused is a colored soldier. Shadrix and the other 
two soldiers involved are white. Shadrix wa.s the leader of the group, 
all of whom were absent from their organiza.tions and living a.mong French 
civilians. Sha.drix becalll.e jealous of the deceased over a French girl 
and induced accused to strike him on the head with a.n axe, leaving him 
in a field to die. The wound inflicted at this time was not fatal. On 
the following night when accused, Shadrix and others went to the field to 
bury him and found that the deceased was still a.live, Sru.drix shot him in 
the head with a pistol causing his immediate death. There is some evidence 
that accused protested the shooting, but he continued as a. party in the 
venture until the body was buried after the shooting. Accused viciously 

'atta.cked deceased, but the shot which ca.used the death was fired by 
another. Accused wa.s legally responsible for a.11 that occurred, but he 
was of low mentality and acted only as the oats-paw for a more vicious 
character. One soldier of the group which participated in the homicide, 
who turned state's evidence, received a sentence of only two years con
finement. I recommend that the sentence be confirmed but commuted. to 
dishonorable discharge, total forfeitures and confinement at hard labor 
for the natural life of accused, that a U.S. penitentiary be designated 
as the place of confinement.,_ and that the sentence as thus commuted be 
carried into execution. 

3. Inclosed are a draft of & letter for your signature transmitting 
the record to the President for his action and a form of Executive action 
designed to· carry into effect the recommendation hereiru.bove made, should 
such action meet with appro.val. 

3 Incls TilOMA.S H. GREEN 
1. Record of trial 1.~jor General 
2. Drft ltr sig US\f The Judge Advocate General 
3. F<rm Ex action 

( o.c .K.o. 3.U, l3 November 1946.) 

9 





-------------------------------

WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington 25. D. C. 

J.A.GK - CM 314444 

• ll SEP 1946 
UNITED STATES ) FIFTEENTH AIR FORCE 

) 
v. ) Trial by G.C.ru•• oonvened at Sioux 

) Falls Army Air Field, Sioux Falls. 
First Lieutenant PERRY G.· ) South Dakota__, 6 and 7 Ma.y 1946. 
SESSOMS. JR. 
Air Corps. 

(0-828551). ) 
) 

Dismissal, total forfeitures and 
confinement for one· (1) year. 

OPINION of the BOARD OF REVIEW 

SILVERS. MoAFEE and .ti..CKROYD. Judge Advooatea 


1. The Boa.rd of Review has examined the reoord of trial in the 
case of the above named officer and submits this, its opinion, to The 
Judge Advocate General. 

2. The aocused was tried upon the following Charges and Speoifica
tions a 

CH4,R.GE I: Violation of the 93rd Article of War. 

Specifioation la In that First Lieutenant Perry G. Sessoms, 
Jr., Air Corps, Attached Squadron A, 211th Army Air Forces 
Base Unit, did, at Sioux Falls Army Air Field, Sioux Falls, 
South Dakota, on or about 22 February 1946, feloniously 
embezzle by fraudulently converting to his own use certain 
furniture, fixtures and/or equipment of the value of about 
Fifty Dollars (~50.00) and on or about 26 February 1946, 
feloniously embezzle by fraudulently converting to his own 
use certain furniture, fixtures and/or equipment of the value 
of about Four Hundred Eifty-four'Dollars and Fifty Cents 
(~454.50), to-wita 

Eleven (11) miscellaneous writing desks an.d tables of the 
total value of about Twenty-five Dollars ($25.00); thirty
three (33) nuscell~neous hand made tables, mess hall type 
of the total value of about Forty Dollars (~0.00); two (2) 
wardrobe type, clothes lockers of the total value of about 
Eight Dollars (~8.00)J twenty five (25) lawn chairs of the 
total value of about Forty-five Dollars (~45.00); three (3) 
davenports with cushions of the total value of a.bout Twenty
four Dollars (~24.00)J six (6) lounge chairs (salvage) of 
the total value of a.bout Fifteen Dollars ( ~15. 00); twelve 
(12) straight back chairs of the total value of about 
Twenty-four Dollars (~24. 00); twelve (12) floor lamps, 
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different types (sal~age} of the t ote.l value of about Twelve 

Dollars (~12.00); six (6) smoker stands (salvage} of the 

total value of about Three Dollars (i3.00}; ten (10) mis

cellaneous steel.beds or cots of the total value of about 

Fifteen Dollars (~15.00); one (1) three-quarters size bed 

of the. total value of about Four Dollars ($~. 00) J thirty 

(30) large and small, Oak and Ni.a.hogany, chests of drawers 

of the total value of about One Hundred and Twenty Dollars 


($120.00); 	nine (9) dressers broken (salvage) of the total 

value of about Eighteen.Dollars ($18.00); thirty-one (31) 

small cushions of the total value of a.bout Fifteen Dollars 

and Fifty Cents ($15.50); five (5) chests of drawers, 

(salvage) of the total value of about Ten Dollars ($10.00)J 

eighty-five (85) venetian blinds, assorted sizes of the total 

value of a.bout One Hundred and Five Dollars (~105.00); one 

(1) andirons set of the. value of a.bout Twelve Dollars ($12.00); 
one (1) steel cot of the value of a.bout One Dollar and Fifty · 
Cents (il.50); two (2) three-quarters size springs of the 
total value of about Four Dollars ($4.00); one (1) lounge 
chair, (salvage) of the value of about ($1.00) One Dollar . 
and one (1) blue non-coil springs of the value of about one 
Dollar (~l.00); totalling to a value of about Five Hundred 
Four Dollars and Fifty Cents ($504.50), the property of the 
Sioux Falls Army Air Field Officers Mess, ent~usted to him 
by the said Sioia Falls A:rrny Officers Mess.• 

Specification 2a In that First Lieutenant Perry G. Sessoms, Jr., 
Air Corps, ***, did, at Sioux Falls Army Air Field, Sioux Falls, 
South Dakota, on or a.bout li February 1946, feloniously embezzle 
by fraudulently coIIVerting to his own use certain furniture, 
fixtures and/or equipment, to-wita . 

·Two (2) walnut desks, 36x60, executive type; two (2) chairs, 
oak swivel, w/o arms; one (1) speed-o-print mimeograph dup
licating machine, model L 73472; ·one (1) Temeo gas heater no. 
1242-12000; one (1) Burroughs adding ma.chine, hand operated, 
no. 3-381954; two (2) stapling machines, hand operated; twelve 
(12) trays, pla.stio serving, 14" x 21" and one (1) green-gray 
rug, 20" x 3011 

, totalling to a. value of about One Hundred · 
Forty-three Dollars ($143.00), property of the Sioux Falls 
Army Air Field Officers Mess, entrusted to him by the said 
Sioux Falls Army Officers Mess. 

Specifioation 3a In that First Lieutenant Perry G. Sessoms, Jr. 
•••, did, at Sioux Falls J.:rmy- Air Field, Sioux Falls, South 
Dakota., on or about 21 February 1946, feloniously embezzle 
by fraudulently converting to his own use one (l) Jumbo Parade 
coin ma.chine of the value of a.bout Sixty-Five Dollars ·($65.00) 
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a.nd two (2) drapes of·the value of about.Two·Dollars and 

Fifty Cents (~2.50) each, totalling to a value of Seventy 

Dollars (i,70.00), the property of the Sioux Fails Army 

Air Field Officers Mess, entrusted to him by the said 

Sioux Falls Army Officers Mess. 


Specification 4a In that First Lieutenant Perry G. Sessoms, 
Jr., •••, did, at Sioux Falls Arrr.y Air Field, Sioux Falls, 
South Dakota, on or about 19 February 1946, feloniously 
embezzle by fraudulently converting to his own use one (1) 
chest of drawers of the value of about Five Dollars ($5.00) 
and four (4) cabinets of the value of about one Dollar 
($1.00) each, totalling to a value of Nine Dollars.c ($9.00), 
the property of the Sioux Falls Army Air Field Officers Mess, 
entrusted to him by the said Sioux Falls Army Officers Mess. 

Specification 51 In that First IJ.eutena.nt Perry G. Sessoms, 
Jr., •••, did, at Sioux Falls Army Air Field, Sioux Falls, 
South Dakota, on or about 19 February 1946, feloniously 
embezzle by fraudulently converting to his own use one (1) 
d~sh carrying cart-tray of the value of about Fifteen 
Dollars (,15.00), kitchen equipment of the value of about 
Ten Dollars ($10.00) and dishes of the value-~f about 
Eighteen Dollars and Fifty Cents (ilB.50), totalling to a 
value of Forty Three Dollars and Fifty Cents ($43.50) the 
property of the Sioux Falls lirmy Air· Field Officers Mess, 
entrusted to him by the said Sioux Falls Army Officers 
Mess. 

Specification 61 In that First Lieutenant Perry G. Sessoms, 
Jr.,•••, did, at Sioux Falls Army Air Field, Sioux Falls, 
South Dakota, on or about 28 February 1946, feloniously 
embezzle by fraudulently converting to his own use two (2) 
pool tables· of the combined value of about Two Hundred and 
Seventy-five Dollars ($275.00), the property of the Sioux 
Falls Army Air Field Offi oers ~ess, entrusted to '11m by the 
said Sioux Falls Army Officers Mess. 

CHA.RGE Ila Violation of the 94th Article of ·11ar. · 

Speoifioationa In that First Lieutenant Perry G. Sessoms, 
Jr., •••, did, at Sioux Falls Arm.y Air Field, Sioux.Falls, 
South Dakota, on or about 15 February 1946, wrongfully, 
knowingly, a.nd ~~thout proper authority, sell to the Lee 
Products Compa.ey, 316½ West Ninth Street, Sioux Falls, South 
Dakota, one (1) Underwood Typewriter, seria.l number S-5694739, 
of the value of about Sixty five Dollars (i66.00), property 
ot the Ul::lited States, furnished and intended for the military 
service thereof, 
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He pleaded not guilty to and was found guilty of all Charges and Specifica
tions. No evidence of previous convictions wa.s introduced. He was sen
tenced t~ be dismissed the service, to forfeit all pay and allowances 
due or to become due, and to be confined at hard labor for three years. 
The reviewing authority approved only so much of the findings of guilty· 
of Specifications l to 6 inclusive_of Charge I and Charge I as involved 
.findings of guilty of_wrongful disposition of the property alleged in 
violation of Article of War 96, excepting however the words none (1) 
Temeo Gas Heater, No. 1242-12000n e.Dd "two (2) stapling machines" sub
stituting therefor "one (1) stapling machine" as to Specification 2; 
approved the findinW of guilty of the Specification, Charge II, except 
the word "knowingly and approved the finding of guilty. as to Charge II. 
He approved the sentence but reduced the period of confinement to one 
year and forwarded the record of trial for action under the provisions_· 
of Articl~ of War 48. 

3. Evidence for the Prosecution. 

On some date prior to 5 February 1946 the accused beoame custodian 
of the funds and property of the Officers Club, Sioux Falls Army Air Field, 
South Dakota. The Sioux Falls Air Field was in the process of being ina.c .. 
tivated and arrangements were being made to dispose of the Club's property 
(R. 47). 

· On 5 February 1946 a meeting was held of the Board of Governors of 
the Officers' Mess, Sioux Falls Army Air Base, Sioux Falls, South Dakota. 
(as appointed by par. 8, SO No. 30, 5 Feb 1946), of which the accused 
was.a member,· and as shown by the minutes thereof the following pertinent 
resolutionwas adopteda 

~. Lt. Sessoms proposed that inventony be taken on all 
remaining Club property, the property segregated into two lots, 
the useable separate from that which is salvage·, and to give 
the useable property to the Childrens Home of Sioux Falls.- The 
motion was made by Lt. Sessoms, seconded by Major Brown and 
unanimously carried upon vote. The remaining property would be 
all salvage which will be turned over to Captain Shofe, Salvage 
and Reclamation Offiner, for such disposition as can be ma.de, 
preferably negotiable sale. 

"c. These transactions, when complete, will materially 
reduoe the physical assets of the Officers• Club. 11 (R. 68, Pros. 
Ex. 16.) . 

At the suggestion of the prosecution the court took judicial notice 
of the provisions of AR 210-50 dated 20 January 1945 and more particularly 
thereof to paragraph 12 authorizing the establishment, maintenance e.Dd 
operation-of fund.a of clubs and similar associations for'the welfare· of 
military personnelJ ·tne control and supervision thereof, insofar· as is 
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consistent with Army Regulations, by a Board of Governors and appropriate 
committees, and paragraph 24 concerning the disposition of property of 
such welfare funds. Briefly SUillI!l8.rized, paragraph 24(a) provides that 
property (other than cash and securities) of such funds, which become 
surplus will be redistributed among other welfare funds to the greatest 
possible extent and under the conditions prescribed therein; may be 
sold to individuals or organizations under the provisions of pertineni. 
orders, regulations and instructions prescribed by the CoD'lI:18.D.ding General 
of the Army Air Forces or Army Ground Forces concerning the manner in 
which such sales are to be conducted; may be declared unserviceable by 
the fund council or board and disposed of to the best advantage after 
appropriate entries have been made in the fund records and the proceed
ings of the fund council or board. The proceeds of any sales of surplus 
property are required to be deposited to the credit_ of the fund having 
title thereto. · 

On 22 February 1946, Frederick J. Buckmiller, a second-hand furniture 
dealer of Sioux Falls, South Dakota, visited the Sioux Falls Army Air 
Base and was shown certain items of property in Building 300 which ac
cused told Buckmiller was property of the officer~' club which he was 
offering for sale (R. 11). Buckmiller agreed to buy the property tor a. 
total sum of $504.50, made a down payment of $50, and on 26 February 
paid the balance of $454.50 by check payable to accused. He was given an 
itemized bill of sale and accepted delivery or the property by Army truck 
(R. 15,20; Pros. Exs. 1-5). The property purchased by .Mr. Buckmiller is 
shown to be those items mentioned in Specification 1 of Charge I (R. 15; 
Pros. Ex. 4). On 15 February 1946 Mr. George M. Ziter of Lee Products 
Company, Sioux Falls, South Dakota, at the invitation of accused, visited 
the Sioux Falls Army Air Field where he purchased certain items of property 
for t.~e total sum of $208 paying therefor by check made payable to accused 
(R. 23). The property was represented by accused as being surplus property 
of the officers' mess and included an Underwood typewriter, Serial No. 
5594739. The typewriter is described in the Specification, Charge II, 
and is proven to have been U.S. Government property, issued to the Courts 
and Boards Section, but which had been surveyed as lost. There is no 
evidence as to how it became confused with the property of the officers' 
club (R. 31,39,41J Pros. Exs. 9-10). The other items purchased by Mr. 
Buckmiller are described in Specification 2 of Charge I, excepting there
from however the Temeo gas heater and oDB stapling machine (R. 24-25, 
Pros • Ex. 6). 

On 19_ and 21 February 1946 Mr. David D. Myers, Route 4, Sioux Falls, 
South Dakota, purchased from the accused property of the officers' club 
listed in Specifications 3 and 4, Charge I, paying aocused therefor by 
separate checks in the sums of $70 and ~9 (R. 37-38; Pros. Exs. 7,8). 

On or about 19 February 1946 Mr. Lawrence C. Kyriakos, a cafe manager 
of Sioux Falls, South Dakota, purchased from accused at the Sioux Falls 
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umy Air Field the dishes a.nd kitchen equipment listed in Specifioa

tion 5, Charge I, property of the officers' mess and.paying aocuaed by 

check the sum of ;43.50 therefor (R. 50-51, Pros. Ex. 12). 


On or a.bout 28 February 1946 lilr. Clifford Bell of Sioux Falla, 
South Dakota, purchased from a.ocused certain items of personal property 
belonging to the officers' club including two pool tables (see Spec. 6, 
Chg. I), for which he paid the sum of i275.00. The pool tables were 
delivered to Mr. :5ell by some soldiers and one Ralph c. Reda., a civilian. 
A check in the total sum of f290 was issued by 1~. Bell to Reda which 
included the price paid for the pool tables and this check was indorsed 
and ca.shed by Reda. a.t the Northwest Security National Bank, Sioux Falls, 

·south Dakota. (R. 54~55; Pros. Ex. 13). · 

C,aptain Herbert R. Shofe, Air Corps, surplus property offioer of 
the Sioux Falls Army Air Base, testified that prior to 3 April 1946 
he.was salvage officer of the base and ths.t no property of the offioers' 
mess was ever turned over to him whether designated as salvage or surplus. 
He did recall, however, that accused had turned in some quartermaster 
equipment (R. 70). 

The prosecution called as a witness Mr. Ross Hunt, Assista.nt Cashier 
of the National Bank of South Dakota, who testified that accused had an 
account at his bank for the months of January a.nd February 1946. A 
transcript of the ledger sheet purporting to show accused's banking 
transactions for the month of February 1946 was offered in evidence but 
on objection thereto by 'the defense this evidence was excluded (R. 67). 

At the close of the case for the prosecution the defense moved for 
a finding of not guilty on the ground that the Government had failed to 
establish by any evidence aey of the allegations of the charges and speci
fications and p:i.rticularly a.s follows: "That the evidenoe showed that 
accused wa.s placed in charge of the property, that he openly sold the , 
property and that· there was no evidence of fraud on his part." After 
he¥ing argument of oounsel the President announced that subject to 
objection of any member of the oourt .the motion wa.s denied (R. 71). 

For the' defense. 

The accused did not elect . to :testify in his behalf (R. 82) but 
it wasclearly established on cross-examination of all the witnesses that 
the sales of the property mentioned in the specifications were conducted 
by accused during business hours, in the open and that no concealment, 
subterfuge or artifice was pra.oticed in effecting such sales of the 
property. The accused fully advised the purchasers that the property 
belonged to the officers' club and that he as the club officer was dis
posing of same as surplus (R. 17,27,39,52,58). With regard to the 
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typewriter mentioned in the Specification, Charge II, ,Private 1tvron W. 

VanPeursem testified that he and accused checked the Quartermaster ~ist 

of Government property and could not find this item listed. ·The accused 

then stated "if it wasn't on the quartermaster records it would be Club 

property" and he would be authorized to sell it (R. 77). 


Major Frank W. Hess, Air Corps, 234 Base Unit, Clovis, New Mexico. 

a witness for the defense, testified that he was officer in charge of 


1 the Officers I Mess, Sioux Falls Army Air Field, during the period 18 
November 1945 to 15 i<'ebruary 1946, and that during this period of tim 
and subsequent thereto the Sioux Falls Arrrq A.ir~Field was in the process 
of being inactivated and arrangements were being made for the disposition 
of the property of the officers' mess or officers' club fund (R. 71). 
Major Hess stated that he had sold some of the·property of the officers' 
mess in order to take care of a preexisting indebtedness and that there 
was a shortage in the funds at the time he was transferred. The accused 
had become his assistant club officer .and custodian of the fund sometime 
prior to February 1946 and when i11ajor Hess was transferred he turned the 
"club ftmd" over to the accused and instructed him "to dispose of all 
excess property the.best he could to better the Club fund" (R. 73). The 
witness further testified.that some of the property 0£ the officers' club 
had been turned over to a church and orphan societies and that ''we were 
going to sell the salvage property" (R. 72). He asserted on cross-examina
tion that he had received permission to sell the property "from Captain 
Dwyer, let's see, Captain Ries from Second Air Force Property Board; and 
verbally through Colonel Oliver" (R. 73). l!a.jor Hess had no knowledge 
of the provisions of AR 210-50, but just told accused to dispose of the 
property as he saw fit (R. 74). 

Before Liajor Hess had been called as a witness. in this case there 

had been received in evidence, on motion of·the prosecution, a duly au

thenticated deposition of Major Wesley Paul Ries, .AC, Metamora, Ohle, 

showing that during February 1946 this officer was Chief, Post Exchange 

Section, Personnel Service Section, A & S Division. Headquarters 2nd Air 

Force, Colorado Springs, Colorado. The pertinent questions and responses 

thereto are as followsa 


"F'ourth interrogatory: On or about the first of February 
1946, did you visit· Sioux Falls Army Air Field in pursuit to 
your above mentioned duties? 

11Answer a Yes. 
"Fifth interrogatory: Do you recall making any verbal 

statement to Kajor Frank Yi. Hess, Officer-in-Charge of the 
Sioux Falls Anily Air Field Officers Mess Property, or to First 
Lieutenant; Perry G. Sessoms, Jr., Assistant Officer-in-Charge 
of said Officers Mess Property regarding the disposition of 
Officers Mess Property? 
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"Answer a Yes • 
"Sixth interrogatorya In the event that· you made suoh verbal 

statement referred to in interrogatory number five. will you repeat 
the verbal statement made a.a olosely al you oan reoallw_ 

"Answera A statement wa.s made by me to either Major Hess or 
Lt. Sessoms that Seoond Air Force installations scheduled to remain 
intaot were. not asking for any more property but an inventory should 
be taken of all remaining property a.nd a. Board of offi oera appointed 
to determine its condition e.nd copy should be forwarded to Secolld

' Air Force for disposition. Property oategoried excellent or good 
oould not be disposed of without prior approval of C.A.F. and Hq. 
Second Air Foroe unleu it was transferred to other Army Air Force 
installations. Property categcried fair and poor could be disposed 
of by public sale or sealed bida. AJly other property that could 
not be sold should be turned over to the Bue Salvage Officer •. 

"Seventh interrogatorya If you made suoh verbal statement. was 
it substantially as follows a Second Air Foroea installations have 
all the Sioux Falls Army Air Field Officers Mesa Property they want. 
The thing tor you to do is to get rid of the rema~ng property 
sell it. give it away. dispose of it as you see fit. 

"Answers No. '.!he only statement made by me was the same u 
answer to Sixth interrogatory" (R. 64. Pros. Ex. 14). 
4. Charge I and its Specifications. · 

In Specifications 1 to 6. inclusive. of Charge I a.ooused is al

leged to have feloniously embezzled by fraudulently converting to his ·own 

use the property described therein in violation of the 93rd Article of 

\Var. The reviewing authority approved only so much of the findings of 

guilty of these specifications and the charge"as involve findings of wrong• 

ful disposition of the alleged-property to the prejudice of good order e.nd 


- II
military discipline under Artiole of War 96. Thus. in effect. the accused, 
having been charged with embezzlenent of certain property. was found guilty 
of wrongful disposition of the same. Since neither the court nor the r_e
viewing authority is empowered under the Articles of "War to find an accused 
guilty of an offense different in nature or identity from that charged. 
both being limited to a finding based on the offense charged in the speci
fication or upon a lesser offense necessarily included in that charged 
(MCM. 1928, par. 78c; AW 47). it becomes necessary to determine whet.her 
"wrongful disposition" is an offe~e lesser than and necessarily included 
in the offense of embezzlement. In the leading case on this subject, 
(CM 211260. Grochowie.k:. 10 BR 43). the Board of Review, after a thorough 
discussion of pertinent state and Federal court decisions. came to the 

, conclusion that. •rf each of two offenses contains an element not found 
in the other. it is obvious that neither can ~e included in the other.• 
In that case the question of double jeopardy was involved. In the instant 
case. however. since the reviewing authority purported to find acc\.8 ed 
guilty of a lesser included offense. the only question presented is whether 
the offense so found contains an element not included in the offeme charged. 
Stated otherwise. is it necessary to prove a wrongful disposition in every 
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embezzlement? The solution to this problem lies in an examination of the 

elements of the two offenses involved. 


Aocording to the Manual for Courts-~rtial the elements necessary to 
be proved in embezzleiMnt are (a) that the accused was entrusted with cer
tain money or property of a certain value by or for a certain other person, 
as alleged, (b) that he fraudulently converted or appropriated such money 
or property, and (c) the facts and circumstances showing that such con
version or appropriation was with fraudulent intent (MGM, 1928, par. 149h; 
~ v. United States, 160 U.S. 268). 

Ble.ok's Law Dictionary deffnes the words "dispose of11 as follows_a 

"To alienate or direct the ownership of property, as dis
position by will. Used also of the determination of suits. 
Called'a word of large extent.••• To exerc.ise finally, in any 
manner, one's power of control overJ to pass into the control 
of soreone else; to alienate, relinquish, part with., or get 
rid of. ••• ©ften used in restricted sense of 'sale' only, or 
so restricted by context.• 

The words "dispose of11 and "disposition" are not unknown to military law. 
They are generally fO\md in context as descriptive of offenses against 
Government property in violation of the 83rd, 84th and 94th Articles of 
War. As used in the ninth paragraph of Article of War 94, the words 
"dispose of11 are used in apposition to the words "steals, 11 "embezzles, 11 

"misappropriates, 11 "applies to his own use, 11 and "sells, 11 all of which 
have been held to set out offenses separate and distinct from each other 
,(CM NA.TO 1135; Morning; CM ETO 9784, Green; CM E'l"O 13707, Housel; see 
CM 243287, Poole, 27 ~ 321, 325). The various offenses described in 
the 84th Article of Yiar, one of which involves 11wrongful disposition, 11 

have also been.held to be separate and distinct from each other (CM 224730, 
Atkins, 14 BR 175; CM 217868, Shiedinger, 11 BR 329,338; CM 138679, Frisbie). 
In the Frisbie case, it was held that the words '1dispose of" might mean 
any one of many acts, such as to arrange, to find a place or use for, to 
have the control or ordering of, to dispose of troops, pawn, barter, give 
away, burn, destroy, to determine the fate of, mortgage, and many others, 
and that to wrongfully dispose of property in a manner not stated was a 
separate and distinct offense from wrongfully selling such property, sel 
ling being but one mode of disposing of property. It was said of the words 
"dispose of 11 that, 11Standing by themselves without qualification these 
words have no legal signification." 

Having in mind, however, the fact that the offense of wrongful dis
position of Government property as found in the ninth paragraph of Article 
of War 94 appears a.long with ·and separate from the offenses of larceny,. 
embezzlement~ misappropriation, misapplication, and wrongful sale of such 
property, it would seem that Congress intended the words "dispose of'" in · 
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t!iat .Article to cover that class of cases where the offender wrongfully 
· divests himself, althouth perhaps only temporarily, of possession, custody 
or control oi' such property, without regard as to whether in the first 
instance such possession, custody or control was obtained in. a lawful 
or unlrovful manner, in short, where he wrongfully relinquishes, parts 
with or gets rid of such property (i'finthrop's Mil. Law and Pree., 2d 
FA.., p. 708). · Although the instant oase arises under Artiole of War 96 
and tl}e. property in question is not Government property, there is no reason 
to suppose that the reviewing authority intended that the words 'wrongful 
disposition" as used by him should have any other meaning and the evidence. 
olea.rly shows such a disposition and only suoh a disposition. On prin
ciple, the offense of wrongful disposition should not vary aocording to 
the particular .A.rticle of 1iar under which it 'is laid. 

Although every embezzlement includes a fraudulent and, therefore, a 
wrongful, - conversion, it does not necessarily follow that every embezzle
ment includes a wrongful disposition. That form of conversion which is 
an element of embezzlement is antecedent to whatever disposition ma.y be 
made of the property, although perhaps only momentarily so, the disposi• 
tion being merely evidence of the preceding wrongful conversion (Winthrop's 
Mil. Law and Pree., p. 705). Such wrongful conversion is a wrongful exercise 
of dominion over the property in question. It is a state of mind existing 

.simultaneously with an unauthorized assertion of control over the property 
affected, a "converting to one's own use" in legal terminology. A wrongful 
disposition by sale, pledge, gift, barter or otherwise may, and often does, 
'follow but the conversion and, if the other elements are present, the em
'bezzlement rna.y be complete without such wrongful disposition. Indeed, the 
wrongful conversion may be a wrongful retention of the property or other 
wrongful application to the offender's own use (CM 271266, Weed, 46 BR 79, 
86; CM ETO 14456, Fowler). Thus, in CM ETO 1538, Rhodes, where the Speoi
fication charged the accused with having embezzled Government property by 
fraudulently converting it to his own use "by selling the said goods and 
retaining the proceeds t.lierefrom" the ·Board of Review saida

"The phrase contained in the Specifioation 'by selling the 
said goods and retaining the proceeds therefrom' is surplusage. 
'lhe offense of embezzlement was sufficiently alleged without the 
inclusion of the mentioned phrase. No proof of the same was 
required in order to sustain the charge (Grin v. Shine, 187.U.s. 
181,189,195, 47 L.Ed. 130,136,138J Jewett-;:-Uniteii"'Ttates 100 Fed. 
832,837J CM ETO 764, Copeland and RugglesJ CM ETO 895, Davis et al)." 

It may with like logic be said that no proof of a:ny other kind' of disposi

tion is necessary to sustain a charge of embezzlement. Furthermore, it 


. may be observed that although it is true that a wrongful disposition may. 
in itself u.ount to a wrongful conversion (see CM 252620, Watterson, 34 BR 
95,,101) it is also true that one may be found guilty of a wrongful disposi
tion of property which he has obtained by a larceny thereof and may in 
addition be found guilty of the lar oeny (CM NA.TO 1135, Morning, CM ETO 9784 1 

Green, supra). It is axiomatic tha.t one, cannot be found guilty of embezzle
ment of such property (MCM, 1928, par. 149~; CM 215861, Tomalenas, 11 BR 61). 
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Manifestly. therefore. the offense ot wrongful disposition is considered 

as having elements different than those found in both larceny and embezzle
ment. , 


For the foregoing rea.soilS, the Board of Reviff' is of the opinion that 

the offenses of embezzlement and wrongful disposition are separate and di•

tinct offenses, one from the other, regardless of.the pa.rtioular Article 

of War under which they may be laid. that the offense of' wrongful dispoai

i.i on oannot be considered lesser than and necessarily included in the 

offense of embezzlement and that the reoord of trial is legally insuffioient 

to support the findings of guilty of Charge I and Specifications 1 to a. 

inclusive. thereunder as approved by the reviewing authority. 


5. Charge II and its Specification. 

The ninth paragraph of Article of War 94 provides that any person 
subject ,to military lmr. "who ••• wrongfully or knowingly sells .or disposes 
of any ord?l8.nce ••• or other property of the United States •••" shall suffer 
the prescribed penalties. The typewrit~r described in the Speoifioation of 
Charge II is shown to have been Government property. issued to the Courts 
and Boards Section. lost from said section and surveyed as lost property. 
The evidence does not show conolusively that accused knew he was selling a 
Government-owned typewriter. He assumed that he had a right to sell it as 
club property beoaus e it wa.s not 11 sted as Quartermaster property. On the 
other hand. the evidence does not show that the typewriter was listed as 
club property. It has been held in a long line of opinions that 

~'lhen a criminal intent is necessaey to constitute the offense. 
and that intent is dependent on a knowledge of particular faots. 
then ignorance or mistake as to suoh faots. honest and real. not 
superinduced b the fa.ult or ne 11 enoe of·the p&r d.oin ti;- 
a.ct. relieves from criminal responsibility 3 LRA N.S. 747} 
(uoo.erscoring supplied). 

It has already been shown that the accused had no authority to sell the olub 
property, therefore suoh careless and reckless disregard for the rights of 
the trtie owner• whoever it may have been. would not bring the sal~ of the 
typewriter within the above. rule. Had he been authorized to sell the property 
of the club. an honest mistake as to identity of the typewriter would oreate 
an entirely different problem for consideration. By excepting the word 
"knowingly" from the approved findings of guilty of the Specification. 
Charge II. we construe the a.otion of the reviewing authority as recog
nizing the fact that the a.ooused nay not have been cognizant of the fa.ot 
that it was Government property. The words 'lwrongtully and without 
proper authority" however renained in the pleading and a.re sufficient. to 
bring the act denounced within the purview of Article of War 94. (See CM 
248081. Novitch, 31 BR 107,111.) 

6. The records of the War Department show that the a.ocused is 22 
years of age and married. In 1942 he graduated from Rocky Mount. North 

. Carolina., High School. ranking high in his ola.ss, and on l February 1943 
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. enlisted aa a cadet in the Air Corps. After completion of cadet training 
he was on 15 April 1944' commissioned a second lieutenant, Army of the 
United States. He served overseas with the 8th Air Force where he was 
awarded the Distinguished Flying Cross and Air :Medal with several Oak 
Leu' Cluster• thereto. He was returned to the United States in June 
1945 and subsequently assigned to the Sioux Falla Army Air Field. 

7. The oourt was legally constituted and had jurisdiction over the • 
accused and of the often.sea. No errors or irregular~ties other than those 
noted herein injuriously u'fecting the substantial rigllta of the accuaed 
were committed during the trial. The Board ot Review is of the opinion 
that the record of trial is legally insufficient to support the findings 
of-guilty of Charge I and its Specification.a am legally sufficient to 
support the findings of guilty of Charge II· and i ta Specification and the 
sentence as approved by the revieiring authority and to warrant confirmation 
of the sentence. Dismissal is authorized upon conviction of a violation 
or Article of War 94. · 

~~.~,,Judge Advocate 

~ E. 7YJ <:...uj«e - Jvdge Advoo&to

~d..rt: ,Judge Advocate 

• 
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NOV l :> 1~411
JAGK ..; CM 314444 1st Ind 

WD, JAGO, Y_lashington 26. D. c. 

TOa The UDder Secretary of War 
. . 

1. Pursuant to Exeoutive Order No. 9556, dated May 26, 1945, there' 

are tr8.IlSmitted herewith for your aotion the reoord of trial and the 


. opinion of the Board of Review in the oase of First Ueutenant Perry G. 
Sessoms,· Jr. (o-828551), Air Corps. 

2. Upon trial by general oourt-ma.rtial this offioer was found guilty 

of the embezzlement of certain items of personal property of the Officers 

Club, Sioux Falls Anny Air Field, Sioux Falls, South Dakota (Speoa. 1 to 

6, Chg. I), in violation of Article of War 93 8.Dd of the wrongful sale of 

a typeY.Titer, property of the United States, in violation of Article of 

War 9~ (Speo., Chg. II). He wa.s sentenced to .be dismissed the service, to 

forfeit all p~ aild allowances due or to become due and to be confined at 

he.rd labor for a period of three years. Tii.e reviewing authority approved 

only so much of the findings of guilty of Specifioations l to 6 inoluaive, 

Charge I, and Charge I as involved wrongful disposition of the property 

alleged in violation of Article of War 96, approved the findings of gullty 

of the Specification, Charge II, except the word ".knowingly, 11 approved the 

sentence but reduced the period of confinement to one year and forwarded 

the record of trial for action under Article of War 48. 


. . 

· 3. A summary of the evidence may be found in the accompanying opinion 
of the Board of Review. I oonour in the opinion of the Board of Review 
that the record of trial is legally insuffioient to support the findings 
of guilty of Charge I and its Specifications an:l legally sufficient to 
support the findings of guilty of Charge II and its Speoification and the 
sentence as approved by the reviewing authority and to warrant confirmation 
of the sentence. 

On some date prior to 5 February 1946 the accused beoame custodian 
of the funds an:l property of the Officers' Club, Sioux Falls Army Air Field, 
South Dakota. The Sioux Falls Field was being inactivated a.nd arrange
ments were being nade to·dispose of the club's property. There was a 
shortage in the funds of the club when the accused took over the funds and 
property from Major Frank W. Hess, AC, accused's predecessor as Club Officer. 
Major Hess claimed to have had authority from certain offioera of the 2nd 
Air Force to separate the club property into serviceable an:l unserviceable 
and to sell such as he could to the best interest of the club fund. He 
testified he had sold some of the olub's property. At a.meeting of the, 

'Board of Governors of the club held on 5 February 1946 a motion was ·made 

by accused a.nd unanimously adopted authorizing him to turn ·over to Captain 

Shope, the Field's salvage officer, all unserviceable property of the Of

ficers' Club, and to give to the Sioux Falls Orphans' Home the serviceable 
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·, 

property-. None of the club property was turned over to the salvage officer 
an3. the record does not show that a.ccused gave any of the a8llle to the or
phans' home. However. he sold various items of furniture, fixtures e..nd 
~quipment·to.oertain individuals of Sioux Falls. South Dakota, for a . 
total sum of $986, together with a Government owned-typewriter whic~ ha.d 
become confused witll club property in an unknown manner. It we.a not shown 
conoluaively- tha.t accused knew the typewriter was Government owned. The 
typewriter was sold for the sum of $65.00. The accused a.t a.11 times re
presented to the purchasers that he was selling property of the Officers' 
Club and the sales were ma.de in the open a.nd during business hours at the 
Sioux Falls Army Air Field. The record does not indica.te wha.t disposition 

. accused ma.de of the proceeds of these sales. but he received the proceeds 
when the sales were made. 

4. Accused is 22 years of age and married. He graduated from high 
school in 1942. On 1 February 1943 he enlisted as a cadet in the Air Corps 
am wa.a commissioned a second lieutenant. AW, on 15 April 1944. He served 
over~eaa with the 8th Air Foroe and was awa.rded the Distinguished Flying 
Cross with cluster and the Air Medal with several clusters. His citations 
indicate he performed valuable service as a bomber pilot. In June 1945 he 
wa.a returned to the United States a.rrl subsequently assigned to the Sioux 
Fa.Us Army Air Field. 

5. In view of the fa.ct that the only lega.l finding remaining is that 
of having wrongfully disposed of one Government typewriter not knowing it 
to be Government property, I recommend that the sentence a.s approved by the 
reviewing authority be disapproved and a. rehearing authorized so that ac
cused may properly be put on trial for the many and serious wrongful dis
positions of property shown b-.r the evidence in this ca.ae and for the em
bezzlement of the proceeds of such wrongful dispositions.· 

' 
6. Consideration has been given to the following communications on 

behalf of a.ccuseda Four letters and inclosures thereto from Honorable 
Harold D. Cooley, House of Representatives, dated 10, 15 e.nd 24 May 1946J 
two letters and inclosures thereto from Congressman Cooley dated 12 and 
19 Ju;ie 19461 oopy of letter of Congressman,Cooley to Brigadier General 
Charles F. Born, Commanding General, 15th Air Force, Colorado Springs, 
ColoradoJ letter from Mr. W. S. Wilkinson, Rocky Mount, North Carolina, 
dated 15 May 19461,letter of 17 May 1946 from Honorable John H. Kerr, 

-House 	of Representatives; letter from Mr. Tom Y.irby, Sioux Falls, South 
Dakota, dated 18 June 1946J brief forwarded by Mr. Kirby on 14 August l946J 
and a letter from Congressman Cooley dated 2 September 1946. 

. ' . 

7. Inolosed is a. form of action designed to carry.into effect the 
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fcregoine; reconunendation should 

10 In~ls 	 T"tiOMAS . H. GREEil 
1. F,eco rd of trial 1.!ajor General 
i. Form of action The Judt:e Advocate General 
3. 	Foi..r ltrs a.nd inols 


fr Hon HD Cooley to 

TaG, one undated, others 

dated 10,15, G4 r.:ay 1946 


4. 	 '.I\vo ltrs and inols thereto 

fr Hon HD Cooley to Col 

HD Hoover, 1, and 19 June 

1946 · 


5. 	Cpy ltr of Hon HD Cooley to 

CG, 15th Air Force 


6. 	Ltr fr :r.:r Vi S Wilkins on, Rocky 

Mt, :UC, 15 Uay 1946 . 


7. Ltr fr Hon John H Kerr, Hof R 
8. Ltr fr Mr Blaine Simona 


. 9. Brief filed by Mr. Kirby 

10. 	Ltr fr Hon HD Cooley to Col 


HD Hoover, 2 Sep 1946 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D.C. 

19 Jul 1946 

JAON-CK .314572 

UNITED ST!TF.S ) IX AIR FOroE SERVICE COM'/,WID 
) 

v. ) 
) 

Trial by_G.C.M~., convened at 
.1!:rlangen., Germany, 29 lfay 1946. 

Private JF.SS E. LITTIE . 
(.3.482lJ58), 100th Station Comple

) 
) 

Dishonorable discha~e and con~ 
finement for five {5) years. 

ment Squacron (Sp)., Headquarters ) Disciplinary Barracks. 
Group, IX Air Force Service Com
mand., '!PG 66 · 

)
) 

HOLDING by the BOARD OF REVIEW 
BAUGHN., 01 CONNOR and 0' HARA., Judge Advocates 

l. The record of trial in the case o£ the soldier named above 
bas been eD;IDined by the Board of Review. 

2. The accused was tried upon the following Charge and Specifications 

'e~ Violation of the 61st Article of War. 

Specification1 In that Private Jess E. Little., 100th Station 
Complement Squadron (Sp), Headquarters Group., IX Air Force 
Service Collllland., APO 66., US Army., did., without proper 
leave., absent himself from his station., the 9th Airdrome 
Squadron., Headquarters Group., IX Air Force Service Comnand., 
APO 151., US Arm:!, Brunswick., Genna.ny from about 11 May 1946 
to about 4 December 1945 and from the 100th Station Complement 
Squadron (Sp)., Headquarters Group., IX Air Force Service 
Conanand., APO 66,' US Arrey'., Erlangen, Gennany from about 
4 December 1945 to about 21 March 1946. · 

He pleaded guilty to., and was found guilty of., the Charge and the 
·specification. He was sentenced to be dishonorab:cy- discharged the 
service, to forfeit all pay and allO'Wances due or to becone due., and 
to be confined at mrd labor.,\at such place as the reviewing authority 
might directt, for !ive years. The reviewing authority approved the 
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sentence, designated the F.astern' ~ranch, United States Disciplinacy 

Barracks., l¾reenhaven., New York., as the place of confinement., but . 

withheld the order dire~ting execution of the sentence pending action 

under Article of War 50~. 


J. Although the Specification alleges two separate and distinct 
offenses, accused made no objection to it. Since it clearly apprized 
him of the offenses charged no injury to the substantial rights of 
accused appears to have resulted from the duplicitous character of the 
pleading. CM 202601, Sperti, 6 B.R. 171., 20?; CM 268259., Stevens, 44 B.R. 
241.,253. . 

By pleading guilty to the Specification accused admitted, 

the offenses charged. 


11*** Ir the alleged wrongful act is duly set forth in 
a s~cification with such particularity that the J.aneuage.used 
therein embraces an offense defined and designated as such by 
law., the commission of such an offense is confessed by a plea 
of guilty and conviction thereon must .:follow. 11 C!l 248032, 
Johnston, Jl B.R•. 91., 95. · 

· However', if it is otherwise shown that the plea of guilty was 
improvidently entered or if evidence inconsistent therewith was 
subse~uently introduced., the case will be treated on review as though· 
a plea of not guilty was e:tered.· 1912~0 Dig •. Ops. JAG., sec. 378{J) • 

.,The prosecution did not rest its case upon accused's plea of 
guilty-but proceeded to offer evidence in support of the Specification. 
'l'he evidence,; entirely or a aocumenta:ry character, shows that accused 
absented himself' without leave from his organization., the 9th Airdrone 
~uadron., on 10 May 1945; that he·was transferred llh.ile absent without 
leave to the 100th Station Complement Squadroq on 4 December 1945; and 
that he returned to military control on 21 March 1946. 

It is apparent from the proof that accused was in an absent 
without leave status continuously from 10 May 1945., the date he absented 
himself., to 21 March 1946., the date of his return to military control. . 
His absence for this period constituted but a single offens~. 

n*** Absence without leave (A~W. 61); desertion (A.W. 58); 
~nd fraudulent enlisttlent (A.W. 54) are not continuing offenses 
and are committed., respectively., on the date the person so 
absents himself'., or deserts, or first receives pay or allowances 
under the enlistment. 11 iJ.C.J.! • ., 1928., _Par. 67. · 
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The evidence being inconsistent with accused's plea of guilty 
to two absences without leave during the period in question, the 
case must be considered as though a plea of not guilty had been entered. 

4 •. Since the proof establishes that accused absented himself 
. without leave !ram the 9th Airdrone Squadron on 10 May 1945 and 

remained absent without leave until 21 March 1946,. that part of 
the Specification.alleging an absence without leave for the lesser 
peri,od from 10 llay 1945 to 4 December 1945, is sustained. There is, 
however, no proof that accused was absent without leave from the 
100th Station Complement Squadron from 4 December 1945 to 21 March 1946. 
The offense is not sustained by proof of an order transferring him in 
an absent without leave status to that organization and an extract 
copy of the morning report of that organization showing that lie did not 
join and was dropped as absent without leave. It was so held under a 
similar state of facts in C.1iI. l!:TO 11518, R~, 'Where the Board of 
lceview (ETO) said: . 

"*** we cannot hold that accused is presumed· to have 
notice of an order issued transferring him in an absent without 
leave status (Cf. Winthrop's :Military_Law_and Precedents 
(Reprint, 1920), p. 575). It is therefore ·our opinion that!

1 

there is no ·proof by which it can be Tn!errea. that accused had. 
notice that he should report to this company., and therefore none 
that he was under a duty to be there. How could we hold him.for 
absence without leave from a command to which he is not shown to 
have known he must report?***" 

It is clear that the status of absence without leave is 
not interrupted by an administrative transfer of the person in 'that 
status ta another organization. Such a transfer does not terminate 
the existing absence Without leave from the transferring organization 
or create a new absence without leave from the transferee organization. 
1he original absence-without leave is not terminated until the accused 
has returned to military control. CM 281498, 4 Bull~ JAD zn. In this . 
case, however, the orginal absence Without leave is alleged to have 
terminated on the date of the transfer and consequently ahsence without 
leave only to that date can be sustained. 

5. For the foregoing reasons the Board of Review holds 

that the record of trial is legally suf.t'icient to support only so 

much of the findings of guilty of the Specification as involves a 
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finding that accused absented himself without 1eave from.his 
station, as alleged, from ll May 1945 to 4 December l945J .and 
legally sufficient to support the sentence. 

Willllot T. Baughn Judge Advocate 

Jtobert J. 01 Conners Judge Advocate 

Gerald T. 01 Hara Judge Advocate 
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JAGN-CM 314572 1st Ind 
WD, 
TO: 

JAGO, Washington, D. C. 
Commanding 1.reneral, IX Air Joorce Service Command, APO 66, 
c/o Postmaster, New York, New York. 

l. In the case of Private Jess E. Little (34821358), 100th 
Station Complement Squadron (sp), Headquarters Group, IX Air :Force 
Service Command, I concur in the foregoing holding of the Board of 
Review, and for the reasons therein stated reconmend that only so 
much of the finding of guilty of the Specification be approved as 
involves a finding that the accused absented himself without leave 
from his station, as alleged, from 11 May 1945 to 4 December 1945. 
Upon disapproval of the excepted portion of the findings of guilty, 
you will have authority to order the execution of the sentence. 

· 2. In view of all the circumstances and the nature of the offense 
and in order that the sentence may be brought within the standards of 
the post war clemency program, it is recommended that the execution of 
the dishonorable discharge be suspended until the soldier's release 
from confinement and that the period of confinement be reduced to 
four years. 

3. '\\hen copies of the published order in this case are for
warded to this office, they should be accompanied by the foregoing 
holding and this indorsement. For convenience of'. reference and to 
facilitate attaching copies of the published order to the record in 
this case, please place the file nwo.ber of the record in brackets at 
the end of the published order, as follows: 

(CM 314572) • 

s/ Thomas H. Green 

THOM.AS H. GF.EEN 
MAJOR GENERAL 

Incl The Judge Advocate General 
Record of trial 

• 






·w.-A."ti DEPARTMENT 
In the Office of The Judge Advocate General (169) 

Washing~on 25, D. c. 

JAGK - CM 314581 

26 JUN 1946 
UNITED ST°ATES ) UNITED STATES ARMY .FORCF.s 

. ) WESTERN PACIFIC 
v. ~ Trial by G.C.M., convened 

Technician Fourth Grade ) at AJ?O 358, c/o Postma.ster, 
ERNEST R. PAYTON (36468070), ) San Francisco, Californi&, 
542d Signal Heavy Construction ) 9 April 1946. Dishonorable 
Compe.ny. ) discharge and confinement for 

) life. Penitentiary. 

-----------------------~---REVIEW by the BOARD OF REVIEW 

KWER, ACKROID and WINGO, Judge Advocates 


l. The Board of Review has examined the record of trial in the 
case of the soldier named above. 

2. The accused was tried upon the following Charge and Specif'ioa• 
tiona 

CHA.RGEa Violation of the 92nd. Article of War. 

Specifioationa In that Technician Fourth Grade Ernest 
R. Payton, 542nd Signal Heavy Construction Company, did, 
at or near Santa Mesa Estate, on or about 28 February 
1946, forcibly and feloniously, against·her will, have 
carnal knowledge of Benita Tan y Santos. 

He pleaded not guilty to and was found guilty of the Charge and its 
Specification. Evidence was introduced of one previous conviction by 
&UlllI!l&.ry court-martial for unlawfully operating a government vehicle 
at an excessive rate of speed in violation of Article of War 96, for 
which he was sentenced to .forfeit tlO o.t' hia pay. In the inatant case 
he wa.s sentenced to be dishonorably discharged the service, to .forfeit 
all pay and allowances due or to become due, and to be confined at hard 
labor 11 for the term of your natural life.• The reviewing authority 
approved the sentence, designated the U.S. Penitentiary, McNeil Island, 
Washington, as the place o.t' cont'inement, and .forwarded the record of 
trial for action under Article of War 5i)½. 

3. The Board of Review adopts the statement of the evidence a.Di 
law contained in the Staff Judge Advocate ts review. 

4. The court w~s legally constituted a.nd had jurisdiction over the 
accused and of the offense. No errors injuriously ai'fecting the substan
tial rights of the accused were committed during 1 the trial. The Boa.rd of 
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Review is of the opinion that the· record of trial is legally sufficie~ 
to support the findings of guilty and the sentence. A sentence to death 
or imprisonment for life is mandatory upon a conviction of a violation 
of Article of VW-a.r 92. ·Confinement in a penitentiary is authorized by 
,u-tiole of. "'i'iar 42 for the offense of rape, recognized as a.n offense of 
a. civil nature and so punishable by penitentiary confinement for mor~ 
t.ha.n one year by Title 22, section 2801, District of Columbia. Code. 

-~~~~::...1.a-·-_...,h,=~....,__;I~=-,_._, Judge Advocate 

~ , Judge Advooate 

::0:~:·::::4:1:::.:w::::::½:'.'.:::•:u::e::::.==• Judge Advocate 



W.AR DEPARTMENT 
In the Office of The_Judge Advocate General 


Washington, D. c. 

SEP 2 4 1946 

UNITED STATES ) 
) AJ,F PROVING GROUND cowwm 

Second L
McMASTER 

v. 

ieutenant WILLIAM E. 
(0869012), .Air Corps 

) 
) 
) 
) 

Trial by G.c.M., co~vened.at 
Eglin Field, Florida, 9 May
1946. Dimisaal. 

OPINION of the BOARD OF REVIBW 
WURFEL, OLIVER and McDONNELL, Judge Advocates 

1. The record of trial in the case of the above named officer has 
been examined by- the Boe.rd of Review and the Board submits this, ita 
opinion, to The Judge Mvocate General. 

2. Accused was tried on the following Charge and Specifications 
. . 

CRARGEt Violation of the 95th Article of War. 

Specifications In that Second Lieutenant William E. McYaster, 
. . .Air Corps, Squadron B (Administrative) Sloth Army .lir 

Forces Base Unit, was, at Crestview, Florida, on or about 
30 !larch, 1946, in a public place, to wita Davis's Bar, 
Crestview, Florida, drunk and disorderly while in uniform. 

,looused pleaded not guilty to the Charge and Specification, was found guilty 
of the Specification, not guilty of the Charge,but guilty of a violation of 
the 96th .Article of War. Evidence of one previous conviction of issuing 
tive different checks totaling $275.00 without sufficient funds in Tio
lation of .Article of War 96 was introduced. The accused was sentenced to 
be dismissed the service. The reviewing authority approved the sentence 
and forwarded the record of trial for action under Article of War 48. 

~. Evidence for the Prosecution. 

B. R. ·williams, a bartender, at the time of the incident, em
ployed at the War Camp Tavern in Crestview; Florida, identified the accused 
(R 11) and testified he saw accused and a major on 30 March 1946, between 
12t30 and laOO a.m. (R 11, 15) at Davis's Bar, also known as Crestview 
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Bar, a public place (R 11, 15)~ There were about fii'teen civilians 

present at De.vis's Bar (R 20). Accused, in uniform, was "moderately 

drunk" and had three mixed drinks • highballs - during the time the 

witness observed him (R 15, 16, 20 ). The major with the accused was 

"drunk and loud" (R 12, 1S), and "the drunker ot the t,ro• (R 17). · 

A ,roman, Odessa Darnelle, came and sa.t between both officers, who 

made room tor her, and •the first thing I knew both (otticera) were 

on the .floor, lying on their backs.• (R 12, 17, 19). The major said 

"he wa.s a Nui." . (R 13). The wi,tness recalled seeing accused on the 

floor again after a. discussion with Kennedy, a bartender, and observed 

them shaking hands and the accused saying, "Let's forget it.• (R 13). 

After •a little chaos at the bar,• in llhich accused was not involved, 

the witness, with police consent (R 13), and because both "Were too 

drunk9 (R 17), twice attempted to take both officers home in his car 

(R 14) but returned ea.ch time at the behest of the major (R 14). Upon 

their second return to the Crestview Bar, both officers were taken 

into custody by the civil police (R 15). 


J. D. Kennedy, bartender at the Crestview Bar, identified 

accused and testified that he saw him at the Crestview Bar, a public 

place (R 64) "around the end of March • -• • on Saturday morning • • • 

between 12130_ and 1100 a.m.• (R 21). Accused had come in with a major 

and "ordered a drink;" His. •appearance was .fine." . (R 22). The witne11 

served him one drink, but "he drank a couple ot more drinks after that," 

which "some civilian bought for him." (R 22, 25). Accused was "drink•. 

1i:g too JIDlCh to be his actual aelt.•, (R 24). .An argument developed _ 

(R 22). The witness regiested both ot.f'icers to •quiet do,m." (R 23). 

Accused talked loudly (R 23), and·about 2100 a.m. (R 62), when asked to 


.quiet 	down or leave (R 62), ea.id, "By God. I do not have to shut up•••." 
The accused rose to his teet with •hand in his right pocket.• The witness. 
who "did not know his intention when he got to his t'eet, • struck him. 
(R 2S, 62). He took accused to the door. told him not to return (R 62). 
Accused "was drunk.• (R 6S). He returned and apologized {R 63). Kennedy 
ref'uaed to serve any more drink• ~o the officers, because •they had enough." 
but someone bought accused another drink (R 63), Between 4130 and 5100 ..., 
the witness separated a civilian and the aoouaed who were arguing and had 
"started again." {R 64). · The witness believed a tight was imminent {R 66). 
Later both officers were removed by the civil police (R 64). 

Walker G. Barrow. an assistant tire chief and a oity marshal 
speoial officer, identified accused (R 26, 31) and testified that on 
30 March 1946, about 4145 a.m. (R 31), responding with the police in 
answer to a call that a "tree-f'or•all11 was on at the Crestview Bar (R 30) 
he found •a civilian and. one of the officers in a dispute," the precise · 
one of whom he did not remember. Accused •{lushed a fellow ba.ok and told 
him to get the hell .out of the w,q." · (R 28 J. Accused Rwas drinking 
pretty heavy" (R 28, 29)J He"was drunk" (R 29), although he walked. 
without assistance (R 29). As police sought to remove the major, the··. 
accused, "under the influence of intoxicanta" (R 29), started toward the 
major( saying. •The damned civilians can't do this to us. We are otf'icers. 11 

. (R 27 J• The witness restrained the accused by "hooking arms" with him to· . 
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keep him trom intertering with the arresting officer, • .A.ocuaed's actions 

were "more or less interfering or wanting to interfere and raise a dis• 

turb&Jice.• (R 29). 


· james c. Barrow . jailer and policeman of Crestvift' (R 31), 
identified accused (R 32) and testified that he saw him. on the date 
alleged about four in the morning at the Creatd811' Bar 1'hen he res
ponded to a oall (R 32). There wu no disturbance when he arriTed , 
(R :52, :54). Two civilians were removed from the Bar. The accused was 
at the bar, •1iquored up.• (R 32, 33). When arrested •tor beln& drunk• 
(R 35), the accused did not resist (R 33), but he was assisted out of_ 
the police car upon arriTal at the Military Police jail (R 34). 

E. E. Whiddon, Chief of Police ot Crestview, Florida, identified 
accused (R 36) and testified he saw him at the Crestview Bar on the date · 
alleged about five i:a. the morning when he responded to a call with Clee 
Barrow and Walker Barrow, (R 36). There were ten or twelve people present 
(R 39). Walking to the end of the bar, he heard J. D. Kennedy, the bar
tender, say, •1 111 have no fighting in here,• as he pulled a civilian. 
away from the, two officers there (R 36). The accused sat on a stool at 
the bar. Both officers •had a driDk sitting 1n .tront of them" (R 37). 
Kennedy informed the chief that •the two officers had been giving trouble 
eTer since they had been in there,• and requested they be removed. (R 37). 
The chief and Clee Barrow forcibly assisted the major out (R 38). Barrow 
!'cal.led the lieutenant because he was tussling with the major {ll 39)•. 
The major insisted on driving his oar, but the chief told them •n.either 
..,. in condition to drive.• (R 37). "They were drunk." (R 39). The 
aoouaed "was not too well balanced. He was a little staggery and his 
speech was broken• (R 37). Williams (R 11) took the officers in the car, 
since.•they could_not drive their car• (R 37). There was half a quart 
ot whiskey in the :major's car (R 38). · A civilian and one Odessa Darnelle 
(R 12, 17, 19), the latter •very drunk" (R 40), were put into the police 
patrol, at whieh time Williams drove back, the major standing on the out
side ot the coupe, one foot on the running board (R 58). Both officer• 
started back to the·bar, were cautioned not to re-enter. The major said, 
•1 am an officer. You can't arrest me.• (R 58). The chief arrested both 
~cause •they did not leave the bar. They were too drullk to drive their 
automobile.• (R 38). He turned them over to the Military Police on charges 
ot •drunk and disturbing the peace" (R 40,41). · 

Sampson Hart, owner of a ba;- and cate, identified accused (R 41) 

and testified that he saw him on a stool at the bar with a major at the 

Crestview, a public pl&ce (R 44), between 12100 and laOO, •a. month or so 

back.• (R 42, 45). •1 could tell hel&S drinld.ng.• {R 42J• standing 


, behind accused (R 45) he heard the bartender say,. •1 have heard enough 
of that,• and saw him "knock down the major and then the Heutenant• (R 42). 
Then they were "knocked on.the floor and shoved out the door" both yere 
..obbling and staggering.• (R 44). J.ccused "was drunk• (R 44). Hart 
~heard him curse• but he ,re.a uncertain who cursed (R 46). He saw accused 
talking with Odessa Darnelle (R 43). The JQ.ajor had said to this 'Witness, 
"Where wa.s ;you during the war, you 4-F son-ot-a-bitcht• {R 4:7). Both 
otticers rose from the floor (R 46) and were removed. ·-"hen they got 
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outside the door, one of them said to Kennedy, "We are officers and you 

son-of-bitch civilians can't do like that.• (R 43). Both left bttre

turned in 15 or 20 minutes.(R 43).


• , I 

Corporal Richard R. Sossei, Squadron D (Security) 610th J,;nay 
Air Forces Base Unit, Eglin Field, Florida, identified accused and 
testified he saw him on the date alleged about •six in the morning," 
when the city police brought him to the Military Police jail (R 48). 
Aocused "was drunk and staggered~ (R .S), "he could not tallc-plainl1• 
(R 49), and "was in no condition.to walk around the streets or drive~ 
a car." (R 49). Accused's uniform •was not properly pressed and not 
too clean." (R 49). Both the ma.jot and accused llwere in very bad shape• 
(R 50), although aooused left the patrol wagon unassisted (R 50). The 
witness took no blood tests of accused for alcohol (R 50), but "I could 
,smell it." (R 51). Acc~sed was scratched on the face, as though •some
one dug him." (R 51). nhen the witness and the assistant provost.marshal 
went to the Bar to get the major's car, they- found a quart bottle ot 
whiskey on the seat, three-quarters full. (R 4.9, 51). · 

Charlie Day, a farmer, also bartender at the Crestview Bar, 
identified accused as the person at the bar on the date alleted •between 
12s00 and lsOO" (R 52). The witness tended bar till.1-:>0 and remuned, 
until 4s45, but noticed no unusual aots of accused, although he called 
the police because "it looked like there might be trouble" caused, among 
others, by Odessa. Darnelle, who "was prettycrunk" (R 53), .and several 
who "were· drinking pretty heaVj". '! (R 53). .Aeous·ed "was not drinking 
anymore than the rest.• (R 54). Odessa "jerked both officers off the 
stools• (R 54, 55, D-Ex.l). lie did not see accused acting disorderly 
or hear him curse (R 65) or fight anyone (R 56), although he aaw Kennedy 
"knock the accused on the floor. 0 (R 56). 

Captain William H. Morris, Corps of Military Police, Squadron D 
(Security) 610th Army Air Forces Base Unit, Eglin Field, Florida, identi 
fie4 accused and testified he saw him in the Military Police guardhouse 
about 10130 or llsOO a.m. {EST). (R 67, 58, 59). Accused was·asleep on 
a bed. Captain Morris shook him to awaken him (R 57). .Accused was •1n 
a dazed condition; his hands were shaking.• (R 58). He "was not drunk 
at that time ot morning.• (R 60). It did not appear possible that 
accused's condition was the result of an accident (R 60 ). His uniform 
was wrinkled (R 59), though that could haTe resulted from his sleeping 
in his clothea. (R 5·9). No blood tests for alcohol were made (R 59). 
It was not standard procedure {R 60). 

The deposition of Odessa Darnelle was offered and admitted in 

evidence without objection (R 61, Pros-Ex-A). She identified accused, 

'did not know his name, but remembered seeing him and the major at the 

Crestview Bar on the date alleged. ",l.ecused was almost drunk; he 

staggered, talked loud and used a lot of profanity in the bar.•. Th~re 

were about twelve people there, including enlisted men, 'all of.whom 

could httar. Accused asked her "to go out to his car. 11 He cursed but 

"I wouldn't want to say the words he used.• She recalled Kennedy's 

hitting accused, who "couldn't fight back.• Ac~used could have fought 
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back "it he had been himself.a "He was too drunk to fight.• She pulled 
accused from the stoolJ · the police were called; and the officers were 
removed. Later she was ta.ken to jail. At the time of the deposition 
she had been sentenced to five yee.rs'imprisonment (Pros.- Ex A). 

4. Evidence tor the. Defense. 

Mr. Leon Bishop. owner and operator of the Magnolia Bar in Fort 

Walton. Florida. about 32 to 35 miles from the Davis Bar in question 

(R 66• 68• 69). identified accused and testified that on 29 March 1946, 

the accused and the major ate dinner at his bar at about 7 or 8 (R 66). 

Af'tenrards. till at least 1130 a.m. (CST). both off'ioers remained there. 

the accused in the game room shooting dice. the major at the bar (R 67). 

Accused "was definitely sober." (R 67). 


Luther Clary. real estate broker in Fort Walton, identified 
accused (R 68) and testified he say him on the night ot 29 March and on 
30 March 1946 at the Magnolia Bar game room till about 12145 (CST). from 
whence accused went to the bar at about 1:00 a.m.(R 68, 69). Accused 

·was not drunk, but "he had some drinks, 11 and "seemed in complete control 
ot his mental and physical faculties." _(R 69). 

E. E. Whiddon, Chief of Police of Crestview, previous prosecution 
witness (R 3S-4l).testified that Odessa Darnelle' s reputation for morality 
and for truth and veracity was bad (R 70, 71) end that so far as believing 
her under oath "if she was drunk I would not believe her, but if she was 
sober I would."_ (R· 70, 71). On the morning of 30 :March 1946 at Davis's 
Bar she was drunk when arrested and he "did not believe what she said 
about what happened at Davis's Bar." (R 70). Charlie Day, a previous 
prosecution witness (R 52•56). testified that Odessa Darnelle's reputa
tion for truth and veracity was bad and that he would not believe her 
under oath (R 72)• 

A stipulation was offered and accepted by the court without 
objection (R 72, 73) that if the Cierk of the Circuit Court of Okaloosa 
County, Crestview, Florida, were present in court he would testify that 
Odes1a Darnelle was sentenoed to State Prison on :May 4th for a period 
of 5 years for breaking and entering (R 72, 73)1 that she was considered 
•one ot the worst prostitutes 1n the country," jailed at least once "on 
suspicion of relations nth negroea," twice guilty ot vagrancy, and "one 
of the worst characters" ~Oifll to the state Attorney (R 73). 

. . ,The accused, advised of his rights as a witness~ was sworn a.t 
his request and testified (R 74) that with Major Van Swa;yok he ha.d dinner 
in the Magnolia Bar at about SaOO on the evening ot 29 March (R 74, 74). 
He drank a Martini before dinner (R 75). Following dinner, he played dice. 
in one club room of the Bar, remained there about two hours, until between 
lltOO and 11:30, ca.me out to the bar, talked with the major and several. 
others, had two drinks,, and went to the other club room, where he stayed 
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until laOO. He came out, talked to severe.l. people, stopped at a table 

and danced a· couple of times, returned to the bar end talked Tith the.· 

major. He had one drink at the table and two at the bar (R 76). · Be · 

had been drinking Scotch and water (R 78). Leaving the Magnolia Bar · 

in the major• a car between 1 a30 and 2 aOO, they lei't :tor a certain 

Martin' 1 Bar in Crestview, but drank nothing on the way. He admitted 

that one evening before they ha4-·plaoed almost a full quart of liquor 

behind the front seat oi' the major's car, but did not know it wu back 

there that night (R 76). Martin's Bar being closed, they proceeded to 

return to t0111D., aaw lights on at the Crestvi9'1' Bar and entered. It was 


. about 2130 standard Time (R 76). He denied entering there at 12130 
. {R 77). He ordered a Sootcn and water (R 77). Odessa Darnelle, whom 

he had never before seen (R 84), sa~ on the corner stool at the bar. 
He had possibly two or three more drinks while sitting there,."a total 
of either three or tour drinks in the plaoe"(R 77, 78). He offered to 
buy Odessa a: drink,but she refused. He did not ask her to go out to the 
car with him (R 78, 84). She pulled him and the major oi'f the stools 
{R 78 ). She was "fairly _on the way to being pretty high." (R 78 ) •. Be 
sa~ drinking ,-nd. talking for about two hours, during which time there 
had been a "heated discussion" among a group of .people and Major Ven 
Swayck (R 78, 79). Re tried to "calm things dovm." Kennedy, the bar
tender,.to whom he had not been talking at all, said, "I have had enough 
or this," came around the bar to1111.rd him. Accused stood up with ·both 
hands in.his pockets, waiting £or Kennedy, who struck accused, knocked 
him off balance, so that he fell to the floor (R 79). Although angry, 
accused did not fight back but went out, returned later, and shook hands 
with Kennedy (R 79). They left after four (R 79), because the city police 
had requested them to leave to avoid "being in the middle or trouble in 
the place• it it started (R 80). He and the major entered l'filliams' car 
and started aW9.1., although the major dissented (R 80), insisting he wanted 
his car keys. They returned, the major started for his car but appeared · 
to be going towirds the bar when a policemen grabbed him and admonished 
him to leave. They left again, but the major insisted again on returning 
for his car keys (R 80) at 1rhich time both were taken by the police to 
the Military Police station (R 80, 81). It was about 6130 a. :m.. (EST) • 
.Accused got out ot the police wagon unassisted and remained there tor 
about two hours (R 81). Accused is Executive Officer ot Squadron B · 
(Administrative) 610th AJ.J' Base Unit, commended by Captain Wood, the · 
accuser on the charge for which accused .was tried (R 81, 82). Accused 
continued as ExecutiTe Officer up· to the time of trial. lie stated there 
were three investigations made of the charges (R 82). 0n· the third 
investigation, he stated, he was given no opportunity to offer testimony 
or to ca?,l witnesses in his behal:t. Said the a.ocuseda 

111 went to Crestrtew with him (Captain Murphy, investigating 
.officer) one day about nocn and he requestioned almost all 

, ot the witnesses that were called in today. He questioned 
them. in my presence and al101red me to interpose objections 
for them to sign. That was the extent of the investigation. 
•**He more aptly phrased what they said. Some of the 
people a.re not so coherent. It is difficult to get coherent 
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testimony out ot them•.He allowed either myself or the 
person he questioned to interpose any objections we 
wanted to" (R 82). 

He considered Odessa De.rnelle drunk at the time of the investi
gation, and the investigation officer "decided not to include her testimony.• 
(R 94). 

5. The testimony of six witnesses indicates beyond a reasonable doubt 
that the accused was drunk: and disorderly while in uniform in a public place 
at the time and place alleged. The Manual For Courts-Martial, paragraph 145, 
page 160 provides, 

•an an issue of drunkenness, admissible testimony is not confined 
.to 	a description.of the conduct and demeanor of the accuse~, and 
the testimony ot witness that the accused was drunk or 1n1.s sober 
ip not inadmissible on the ground that it is an expression ot 
opinion." · 

The druDken condition of acc-gsed from the time he was removed 

from the Ber till his incarceration at the Military Police jail is . 

established by Corporal Sossei and Captain Morris. The accused lwnself' 

testified under oath that he had about ten drillks. 


The defense disputes the time that accused entered the Bar. The 

Specification as dra"ll?l alleges •on or about 30 March 1946" as the time 

of the offense and is a suffici~nt allegation as to time•. The time of 

accused's entrance of the bar is imm.aterial. 


The accused was in uniform. Be conducted lwnself in such a 

drunken and disorderly- manner in a public place in the presence of 

civilians and enlisted men as to cause his arrest b7 ciTil authorities, ' 

his transportation through the public streets· in a patrol wagon, and 

his detention for some hours in a Military Police jail. Engaging in 

unseemly- altercations or brawls with civilians, breaches or th19 peace, 

or other disorderly- or Tiolent conduct of a disreputable character in 

public is conduct unbecoming an officer and a gentleman. So also h 

drunkemiess of a gross character comnitted in the presence of :military 

inferiors, or characterized b7 some peculiarly shameful conduct or dia

gracetul e%hibition of himself by the accusedJ so also is defiance of, 

or gross disrespect toward, the civil authorities. (Winthrop. 1920 


. Reprint, pages 717, 718 ) • 

The court, in the exercise of its judgment and based upon the 

facts presented to it. concluded that the offense alleged was a viola

tion of Article of War 96, a lesser included offense of that charged. 

It is the opinion of the Board of Review that the evidence is legally 


· sufficient to e stablish the offense of being drunk and disorderly in. 
uniform in a public pl.ace in violation of .Article of War· i6, 
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6. War Department records show the accused is 24 years old, sillgle, 

attended Mississippi State College tor two years, and worked tor the 
United states Engineer Department, .Keeslt~ Field, Mississippi, before 
being inducted on 24 October 1942 at Camp Shelby, Mississippi, was 
appointed en Aviation Cadet on 15 June 1943, and was discharged to 
accept a commission on 23 February 1944. Aecused entered active duty 
as a Second Lieutenant, Air Corps, on 24 February 1944. He has served 
consecutively from 11 April 1944 to the date of his trial aa an assistant 
production line maintenance officer, engineering officer, and executive 
officer. His efficiency reports in chronological order area "Excellent,• 
"Excellent,• •4.s," "3.7, • "Unkno'l'n." and "Unknown." He was convicted 
by a General Court-Martial at Eglin.Field, Florida, on·4 February 1946, 
for fraudulently obtaining money by making and utterillg five checks 
totalling $275.00 which were dishonored because of insuf'fieient funds~ 

. and was eentenced to be repriman4ed and to forfeit one hundred dollars 
per month for six months• The· General Court Martial Order in that case 
characterised this sentence.as beillg grossly inadequate. 

'I. The court -was legally constituted and had jurisdiction of the 
person and the subject matter. No errors injuriously affecting the. 
rights of the accused were cOll:ID.itted during the trial. For the reasons 
stated, the Boe.rd of Review is of the opinion that the record ot trial 
1s legally suf'ficient to support the findings of guilty and the sentence, 
and to warrant confirmation thereof. 

Judge .Advocate. 


Judge .Advocate. 
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JAGQ-CM 314583 1st Ind. 
SEP 2 t ;;AsVID, JAGO, Washington, D. c. 

TO: The Under Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, · there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board o:t Review 1n the case of Second Lieutenant W1JJ1am 
E. McMaster (0-869012), Air Corps. 

2. Upon trial by general court-martial this of.ficer was found guilty 
of being drunk and disorderly in a public place 'While in uniform, in 
violation of Article of War 96. He was sentenced to be dismissed the 
service. The reviewing authorit,r approved the sentence and .forwarded the 
record of trial for action under Article or·war 48. 

-3. A. S1lill1DB.I'j" of the evidence may be found in the accompanying opin
ion of the Board of Review. The Board is of the opinion that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant con!irmation thereof. I concur in that opinion. 

4. The evidence indicates that the accused while drunk spent a 
period of more than four hours .from about 12:30 AM -to about 5:00 .All. on 
30 March 1946 in a public bar in the company of a known prostitute., engaged 
in continued drinking, loud., profane and argumentative conversation., in 
brawling llith a bartender., on several occasions fell or was knocked to a 
prone position on the barroom noor, and engaged in profane resistance ,men 
civilian police o.fficers endeavored to take him home before f~ being 
compelled to arrest the accused. At least a dozen civilians and some en
listed personnel were present while this display was in progress. 

5. War Department records show the accused is 24 years old, single, 
attended Mississippi State College for two years, and worked tor the 
United States Engineer D~partment, Keesler Field, Mississippi, before . 
being inducted on 24 October 1942 at Camp Shelby'., Mississippi. He was 
appointed an Aviation Cadet on 15 June 1943, and 'AS discharged to accept 
a commission on 23 February 1944. Accused entered active duty as a Second 
Lieutenant., Air Corps., on 24 February 1944. He has served consecutive:cy
.from 11 April 1944 to the date of his trial as an assistant production 1.ille 
maintenance officer, engineering_ officer, aod executive officer. His 
efficiency reports in chronological order are: "Excellent," "Excellent," 
"4.6.," 11 3.7.,n 11 Unkno,m11 and "Unknown." He was convicted by a General 
Court.--Martial at Eglin Field., Florida., on 4 February 1946, for .fraudulent~ 
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•
obtaining monq by making_ and uttering five checks totalling· $27S.OO. 

· which 118re dishac.ored because of insutticient 1'1lnds, and ns sentenced 
to be reprimanded and to forfeit one hundred dollars per mcuth tor six 
months. The Genaral Coart Kartial Order in that case characterised this 
sentence as bei.ng groseq inadequate. 

6. I reccmmand that the sentence be ccmfimed and carried into 

execution. 


7. Inclosed is a form of action designed to e&rr1' this recommenda
tion into effect, should it meet 111th you:r approYal. 

THOMAS H.2 Incl.a . 
1. :Record o.t trial Jlajor General 
2. Form ot action The Judge·.Advocate General 

{ G.C.M.O. 3041 l4 Cctober 1946). 
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WAR DEP.AH.TMENT 
{181)In the Office of The Judge Advocate General 

Washington, D.C. 

JAGK - CM 314629 

!6 SEP 1948 
U N I T E D S T A T E S 

v. 

Private ED'NARD H. ROBINSON 
(34228693),-company B, 461st 
Signal Heavy Construction 
Battalion. 

· 

) 
) 
) 
) 
) 
) 
) 
} 

SEVENTH ARMY 

Trial by G.C.M., convened at Fort 
Y~Pherson, Georgia, 3 June 1846. 
Dishonorable discharge and confinement 
for life. Penitentiary. 

REVIEW by the BOARD OF REVIEW 
SILVERS. McAFEE a.n:l ACKROYD, Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the soldier named above. 

2. The accused was tried upon the following Charges and Specifications a 

CHARGE Ia Violation of the 92nd. Article of ifar. 

Specifications In that Private Edward H. Robinson, Company B, 
461st ~igll.&l Heavy Construction Battalion, did, at Na:mur, 
Belgium, on or about 13 May 1945, with malice ·aforethought, 
willfully, deliberately, feloniously, unlawfully, and with 
premeditation kill.one Technical Sergeant Walter B. Turner, 
Company B, 461st Signal Heavy Construction Battalion, a human 
being by shooting him with a carbine• . 

CHARGE !Ia (Finding of not guilty). 

Specification: (Finding of not guilty). 
. . 

He pleaded not guilty to both charges am. their specifications. He was fo~d 
guilty of Charge I and its specification and nqt guilty to Charge II and its 
specification. Evidence of three previous convictions was.:introduoed. He 
was sentenced to be dishonorably discharged the service, to forfeit all 
pay and allowances due or to become due, and to be confined at ha.rd labor, 
at such place as the reviewing authority might direct, for life. The 
reviewing authority approved the sentence, designated the 11 thited.. $tates 
Penitentiary, Atlanta, Georgia, or elsewhere as the Secretary of War may 
direct~ as the place of confinement, and forwarded the record of trial for 



a.ct ion under Article of War 5~. 

3. The Boe.rd of Review adopts the statement of the e.vidence and law 
contained in the Ste.ff' Judge A.dvocate' s review~ 

4. The court was legally constituted and. had jurisdiction over the 
e.coused and of the offense. No errors injuriously affecting the substan
tial rights of the accused were committed during the trial. The Board of 
Review is of the opi.nion that the. record of trial is legally sufficient 

.. 	to support the findings of guilty and the sentence. A sentence to death or 
imprisomnent_for life is mandatory upon a conviction of a violation of 
Article.of' War 92. Confinement in a penitentiary is e.uthori~ed by Article 
of War 42 for the ·offense of murder, redognized as an offense of a civil 
nature and so punishable by penitentiary confinement by sections 273 and 
275, Crimi~al C~e of the United States ·(18 USC 452,454). · 

, Judge Advocate 

, 
, Jud11:e Advocate 
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WAR IEPJ.R'll!ENT 
In the Of'.f'ice ot The Judge J.dvocate General 

Washington, D. c. 

JAGH - W 314640 r NOV 1S4G 

UN I TE D S TAT .E S - ) III TACTICAL AIR CCIDWm 

v. ~ Trial by o.c.M., convened at 
) Neubiberg, Gel'Jll&1';1, 22 Mq 

Second Lieutenant mNJJJml J.946. Di8111188&l. 
~·L. OPENSHB (0-9.35586), Air 


Corps ) 


----------·-
OPINION o£ the BOARD OF IEVIEW 


HOT'lENS'lEIN, SOLF' 8lld FW:A.GJ.N, Judge Ad'\'Ocates 


1. The Board ot Review bu examfoed the record ot trial in the cue 
of the otf'icer named above aDd su't:lllUs this, its opinion, to 'Iha Judge 
.&d:rocate General. 

2. The accused 1l&S tried upon the following Charges and Splci.f'i 
cationa 1 · 

CHARGE I I Violation o.f the 96th Article of war. 

Spec1f'ication1 In that 2nd Lt. Benjamin L. Opel'lSba.w, 798th .Air 
llaterial Squadron, 548th Air Service Group, did at or near 
Jr£q Air Forces Station Rorsching, Linz, Austria, on or 
abrut 6 Mq 1946 wrongfully leaw local !lying area and 

. flew in mountainous areas in an L-5 type aircraft in viola
tion or Flying regulations this.base, as quoted .f'rom 70th 
Fighter l'ling TWX F-3.t.J.~, dated 4 Feb 1946, QUO'lED., (1) 
11Local area tor t,. Type areas should be approximately the 

: area o.f' a circle with an4 eight mile radius. (2) TheN · 
will be absolutely no !lying o! L-Type aircraft in 
mountainous areas. 11 

CHARGE II1 v.t.olation o.f the 95th .A,rticle ot War•. 

Speci1'ication1 In that 2nd Lt Banjamin L. Openshaw, 798th Air 
Material Squadron, 548th Air Service Group, did at Arm;y 
Air Fo~s Station Horsching, Linz, Austria, on or ab011t 
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6 Yq 1946 with intent to deceive investigating o!.ticer 
make an o.ffical statement, QUarE1 "While flying an "L" 
type aircraft 6 May 1946 in the vicinity of Lake Attersee 
at an altitude of 2000 feet my engine started cutting outA 
11b.ich etatement ns known bi the said 2nd Lt.· Banjamin L. · 

./Openshaw to be untrue. 	 · 

He pleaded guilty to Charge I and its Specilication and not guilty to 
Charge n and its Specification. He was .tound guilty of all <llarges and 
Speci.tications. No evidenos of any previous convictions was introduced. 
He was sentenced to be dismissed the service. The reviewing authority 
apprond the sentence and forwarded the record of .trial tor action under 
Article_ of War 48. · 

.3. ()l 4 Februa.rr 1946, there was issued by the 7oth Fighter·"ling 
a directive setting forth fl.Jing regulations tor "L" type aircra!t 11hich 
provided 1n pertiIISnt part as f'ollO'WS 1 • 

111. Group ccmnanders are requested to submit to this head
quarters a local fiying area for all Irtype aircra!t. Local 
area .tor L-type areas should be approximately the area of a circle 
1!'1th an eight mile rad~us. 

112. There 'Will be absolutely no fl)'ing of Irtype aircraft 
in mountainous areas." 

Th11 dinctive was received and posted on the operations bulletion boa.rd 
at the Horsching J.nq Air Base, near Linz, Austria, whe?e 'accused 11as 
stationed (R 7-8; Pros Ex 2}. 

Ql 21 .lpril 1946, First Lieutenant Edward M. Cmabie, an instructor 
pilot at Horsohing A:lTq Air Base, accanpanied accused 1n an L-5 arm;y air
craft on an orientation :!light for the purpos. of showing accused the 
boundaries of the area designated., w.Lthin which this type o.t airplane was 
permittei! to be nown. .A.ccueed piloted the plane and CW!bie, as instructor 
pilot, pointed out the bo'anda.ries, which wre easily discernible by. geog

, . 	raphical barriers, and enclosed an area of an approximate eight-mile radius 
in 'Which there 1119N no mouatains. · , · 

It ns stipulated by the prosecution, the d.etense and the accused that 
il First Lieutenant lfyron Swingle, 79th Fighter Group, Horsching, Austria, , 
11era present be ,rouJ.d testi:ty as followss · 

•.A.t approximately 1020 on the sixth of May, 2nd. Lt •. 
Openshaw came up to Operaiions and asked to fi7 IrS 083 • 

.· A.ft.er, checking with Engineering as to whether or not the 
ship was in. I told him he could haw the said aircraft. 
He took oft from Horsching at approx:1:mately l02S and I 
called the take o.tf in the 70th Fighter Wing. He was · 
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scheduled to land at 1200 and 2nd Lt. S1d.ermanalcy' a 

Bombadier rode in the back seat" (R 6; Pros Ex l) • 


.A.t about WO hours on 6 May 1946, Sergeant Deloian o! the Horsching 
Air Base was at Weisenbach, a little tmm near Lake .A.ttersee. He noticed 
a plane fiying high and circling overhead with its motor accelerating and 
deaccelerating. The plane a1rcled three times and on the !ourth time it 
landed in a little field nearby, damaging one of its propeller blades. 
Deloian then drow. over to the plane and recognized accused as the pilot 
and Lieutenant Skierm.anski as the passenger. Weisenbach is a.bout f'ifty-
!ive road miles and about forty- air miles from the Horsching .Air Base(R 
9-10; Pros Ex 4). 

Lieutenant Skiermanski testified that he -met the accused on the 
morning 1n question and asked him if he could go fiying W'i.th him. The 
witness and the accused nnt up in the Ir5 and a.fte:i." fiying a short time, 
landed near Weisenbach in a mountainous region (R ll) • 

.Arter bearing that a plane 113.S overdue, Major Davis, the operarions 
oi'f'icer o1' Horsching Air Base, asked Lieutenant Cumbie to start "action on 
the aircra.tt" (R 12). Later that evening, and a.tter the plane had been 
found, Major Davis was appointed to investigate the incident. At 2300 
hours, 6 ~ 1946, he called the accused and warned him of his rights in 
accordance 'With .Article ot war 24, whereupon the accused ma.de the follow
ing voluntary statement, 'Which was properly received in evidence .s 
~osecution Exhibit 4 (R 13) i 

"l1hile .flying an 1L1 type aircraft 6 Ma;y 1946 in the vicinity 
of I.aka J.ttersee at an altitude. o! 2000 feet 'lIT3' engine starting 
cutting out. I turned on the carburetor heat which did not seem 
to help the engine. I then started using the primer am the 
engine would catch for a few seconds at a time. I then headed 
!or 'What appeared to be tha best f.c:toed landing area 'Which ap
peared to be near the mountains. The first pass over the field 
I used my primer to help keep the engine running. The next two 
passes the engine ran without the primer. These passes 11ere · 
made so as to pick the most suitable landing spot. en the fourth 
pass I landed. Although the engine was running •ll at the time 
I did not think it 1d.se to attempt t~ leave a forced landing 
site which I had already examined when there 1'8re no other suit 
able fields in the vicinitT• Before I c~ld. atop the airplane 
I :ran up to a depression in the field. I then gunned the engi.m 
to avoid knocking o!f the landing gear as it hit the other side. 
Having attained more speed a.tter crossing the depression I h&d 
to un an excessive amount of brake in order to avoid hittil:lg a 
buil d1 ng at the end of the field. That caused the plaDe to nose 
up slowly. ()le prop blade hit the ground, splintered, and than 
the engine stopped." 
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On 8 May 1946, the accused saw Major Davis and confessed that his 

first statement was false, that he had no engine trouble on b May 1946 

llhen he landed near Lake Attersee (R J.4). The accused also approached 

Lieutenant Colonel Robertson on the 8th o£ May, who at the time was 

deputy base c1JDIDBnder. Before anything was said, Lieutenant C.Olonel 


· 	Robertson asked the accused if' be had already been warned o£ his rights 
under Article o£ War 24. The accused annered 1n the a!!irmative and 
then told the witness that he took off and new out o£ the !lying area. 
Ha also said that 1'lhan he came back, be heard people sa.y he had better 
have a. good excuse tor ·being there, so he made the statement that he 
had had engine trouble and landed-but now he wanted to make a clean breast 
o1· the whole thing. Ha further stated that the statement he had given .to 
Major Davis on b May 1946 was untrue (R J.6-17). The aoaused appeared to 
be .very excited and confused rollowing the incident (R 18) and Lieutenant 
Colonel Robertson believes that this condition miq have caused the ac
cused ,to malce erroneous statements on 6 May 1946 (R 18-19). 

4. The accused, after having been duly warned as to his rights to 
testify, elected to remain silent (R 24). Lieutenant Colonel Ban Brar.a 
oi' the 357th Fighter Group, testified that be _had known the accused 1n 
the United states and ha.cl presented him with a letter or cClll!ll8ndaticm 
for his excellent work as a !'light of'f'icer (R 21; Det Ex A). Major Davis 
also testified as to the· character of' the accused. He stated that he 
considered the accused rated above the average officer in the pertormanca 
of his duties (R 22). The accusect' s b6-2 showad .an average efficiency 
rating o£ 4.3 (R 23). · 

S. The accused pleaded guilty to the Specification of' Charge I and 
to Charge I •. The Spec1.t1cat1on alleged that the accused new an L-5 air
,cra!t 	outside a certain speci!'ied area in violation or an existing order. 
It was established that a directive issued by the ?0th Fighter Wing was 
received by the Horsching Army Air Base and that it was placed on the 
Operations Bulletin Board at the base. The directive, among other things, 
stated that: 

11a., Local area for ~Type areas should be approximately 
the area or a circle "llith an 8 mile radius. 

11b. There will be absolutely no flying o:£ ~Tn,e air
craft in mountainous regions.h 

It was proved that on one occasion the accused was taken up in an air

craft and shown the limits or the area, 'Within which L-5 airora.ft -118re 

permitted to fly !ran the Horsching Air Base., in con1·6rmity with the 

directive. Subsequently on 6 May 1946, ac·cused landed a1. or near the 

tO'Ml of lleisenbach, in the .American occupied zone o:t' Austria., approxi

mately forty air miles from the air base and in a mountainous region. 
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On the evening o£ 6 Uay 1946, after the incident had been reported, 

Major Davis, who had been designated to investigate the accident, called 


· accused to his office. After being duly warned of his rights under the 
24th Article of War, he made a statement to Major Davis that while .flying 
an "L" type aircraft on 6 :May 1946, in the vicinity o:f Lake Attersee at 
an altitude o:f 2000 :feet his engine started cutting out and as a result 
he landed in a nearby field. Two days later accused admitted that this 
statement was untrue, that he had had no engine trouble on 6 May 1946 and 
had not been :forced to land at Lake Attersee as he had previously stated. 

His .false official statement to Major Davis, who had been designated 
to investigate an incident involving the accused, was conduct unbeccming 
an officer and a gentlenen, in violation o:f Article o£ War 95. Wbile it 
was meritorious on the part of the accused to confess to such an act, it · 
in no ,ray affected the legality of the finding of guilty by the court of 
the Speci1'ication of Charge n and Charge II, regardless of what may have 
motivated his con!ession. 

6. War Department records show that accused vra.s approximately 21 years 
• o£ age at the time he cam:nitted the o.ffenses, unmarried and that his mother 
is living in W•thington, Indiana.. He completed three years of high school 

· before entering the service as a private, Air Corps, on 27 September 1943. 
on 27 May 1944, he became an aviation cadet, a night officer on 15 April 
1945 and a second lieutenant, Army of the United states on 26 February 1946. 
He entered upon overseas service an 6 ,April 1946. 

Five members of the court requested the revielfing authority to exer
cise clemency because of accused's youth and prior excellent military 
record. consideration has been given to a letter dated 26 July 1946, 
from Honorable Gerald w. Landis, House or Representatives and a memorandum 
dated 15 July 1946 from Lieutenant General Eaker, both recamnending clemency 
on behalf of the accused. · 

7. The court was legally constituted and had jurisdiction of the 

person and the offenses. No errors injuriously affecting the substantial 

rights o£ the accused 111ere camnitted during the trial. In the opinion of 

the Board of Review the record of trial is legally sufficient to support 

the findings of guilty and the sentence. A sentence of dismissal is 

mandatory upon a conviction of a violation of Article of War 95 and 

authorized upon a conviction of a violation·of Article of War 96. 


Judge Advocate 
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JAGH- CM 3~ lat Ind 

WD, JAGO, washington 25, D. c. NOV :.: 


TOi The Under secretary or War 


1. Pursuant to Executive Order No. 9S56, dated 26 Ma:r 1945, there 
are transmitted herewith tor your action tbe record ot trial and the 
opinion or the Board of Be'Yiew in the case ot Second Lieutenant Benjamin 
L. Openshaw (0-935586), Air Corps. 
-

2. Upon trial bT general court-martial accused pleaded guilty to 
Charge I and its Specitica.tion (breach o:t 11..ying regulations in Tiolation 
ot .Article of War 96) and not guilty of Charge II and its Specifica.tion 
(making a false official statement in violation of Article of War 95). 
The court found him guilt;r of all Charges and Specifications and sentenced. 
him to dismissal. The reviewing authority approved the eentence and for
w.rde~ the record ot trial· for action under .Article of War 48. · 

3. .A. summa.r:r of the evidence ma.7 be found in the accompanying opia
1on of the Boarcl 0£ Rerl.ew. The Board is of the opinion that the record 
of trial 1a legall.y' sufficient to support tha findings of guilty and the 
sentence. I concur in that opinion• 

.A.t: approximately 1025 hours on 6 May 1946 at Horsching Air Base, 
.Austria, the accused took ot:t in an L-5 aircraft. Permi11ion tor the 
£light had been requested and obtained from bue operations and accused 
,ras to return at approximately 1200 hours•. A. TIX directive trom the 7oth 
Fighter 'W1ng prescribed that the local n:y1ng area for L-Type aircraft 
should be ai:a area in the vicinity ot the base 'With an eight mile radius 
and that there should be "absoluteiyn no flyi...ng of L-Type aircraft in 
mountainous areas. 

On 21 .A.pril 1946 the boundaries of tm ar.ea in which L-Type aircratt 
could be nown wre pointed out to accused bT an instructor pilot of the 
base. 

. At appreximatel::r 1130 hours on 6 May 1946, the accused landed his 
aircraft on a small field at W:lisenbach, Austria, a little town near Lake 
.A.ttersee, "Which was about :ti.tty-fin motor miles and forty air miles from 
Horsching Air Base, in a mountainu~ua area. In landing, the aircraft 
nosed up ca.using om propeller blade to hit the ground and splinter• 

Upon being questioned by the investigating officer on 6 May.1946, 
accused made and signed a statement in which be said "1ih:Ue flying an 
L-Type aircran 6 Ma;y 1946 in the vicinity of Lake .A.ttersee at an alti
tude of 2000 feet nrr engine started cutting out.n ·On 8 Ma7 ·1946, the 
accused saw the inTI1stiga.ting officer again and confessed that his first 
statement was false and that he bad no engine trouble on 6 Ya:r, 'When he 

'landed near Lake .A.ttersee. · 
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4. Fiv. members o! the court petitioned the l"8viewing autborit7 to 
exercise cleJ11Bnc7 on the basis o! accused• a 7outh and prior excellem 
military record. Consideration has been giveJl to a letter dated 26 July' 
1946 .trom Honorable Gerald w. 1.Andi1, House ot BspreN~Uvaa and a 
memorandum dated 15 Jul.7 1946 from Lieutenallt General Eaker, both recom
mending clemency- on bebalt o! the accused. 

s. Accused deliberatel7 made a false etatelll8nt am disll1ssal 1a 
an appropriate ptmiabment tlwretor. I Ncommend thd the sentence be 
conrirlled but 1n new of accused'• 7outh (20 9/12 )'8&ra ot age), bia 
excellent prior service and the recom111u:dation fm' cle•nc:y aa shalm 
abon, I recommend that ti. e.mcution ot the Nat.nee be suspended 
d.urin& goc;,d beharter. 

, 6. Inclosed is a form of actioa desipd to carey tbs abcm, recoa
mendation into effect, should such l"8commeDdat1on •et with 70ur approval. 

CY J!Q6/+0 
314640 

' 2 Incl& .. THOMAS H. GIRN 
1 - :Record ot tri&l Major Ge:neral 
2 - Fora o! action The Judge Advocate General 

(7c::u:.o. 3641 6 December 1946.) 
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Y,AR DEPARTMEN:r 
(191)In The Office of The Judge Advocate General 

yrashington 25, D.c. 

JAGK - CM 314671 
24 SEP 1948 

UNITED ST.A.TES ) UNITED STATES ARMY FORCES CHINA. 
) 

Vo Trial by G.C.M., convened at Shanghai,I ' ) China., 18 April 1946. Dismissal, total 
Captain ViE'NDELL HARDING ) forfeitures and confinement for one (1) 
(0-580800), J.J.r Corps. ) year. 

OPINION of the BOARD OF REVIEff 
SILVERS, McAFEE and ACKROYD, Judge Advocates 

1. The 
, 

record of trial ih the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its opinion, 
to The Judge Advocate General. . 

2. The accused was tried upon the following C~arge and ~pecificationsi 

CHARGE a Violation of the 96th Article of War. 

Specification la In that Captain Wendell Harding, Air Corps, 
Headquarters, UnitedStates Forces, China Theater, then assigned 

. to 1369th Army Air Forces Base Unit, China Wing, India China 
Di vision, Air Transport Command, did at Shanghai, China, on or 
about 27 December 1945, with intent to defraud, wilfully, un
lawfully .and feloniously pass as true a.,d .genuine a 1certain 
aircraft travel ticket in words and figurss as follows& 

ATC-Pr41 AR11Y AIR FORCE.$ 
AIR TRANSPORT COIJMA.ND C 909849 

TvYM 
FLIGHr 153 VO ID 
D. D. 27 DEC .TICKET 
Pursuant to provisions of existing regulations, the following na.m.od 
individual is authorized to travel on aircraft operated for, by or 
under the control of the Air Transport Conn:nand between stations shown 
hereon, and shall be subject to all established rules e.nd regulations. 
Deviations from the normal course of travel to accomplish official 
business will be honored only when sue~ deviations are noted hereon. 

COi·falANDING GENERAL 
Priority Identification No. AIR TRANSPORT COMMA.NDGP 24-SHA.- 1503 - vmp· (SE.\L) 

PINCHOS SZPIRO 

Passenger's Name (Print) 

http:COMMA.ND


----- ------ --------
--------

Civ 

Grade or Title Serial Number Arm, Servioe or Organization . 


Weight of No.Pieces Baggage · 

Passenger 165 of Baggage__!_ Weigh.ta Authorized~ Aotual 65 


GOOD FOR ONE-WAY PASS.A.GE 

ffiOM ___S_HA.~----------- TO_____P_PG________ 

VIA XXX Via. xxxxx Via. llXX 

Via AND RETURN Via XXXX:XX Via. xx:xx 

JAJ.:ES L. KING CAPTAIN ATC 
Issued By (Signature} Grade Organization 

SHA 26 DEC 45 
Station Issuing Date Issued 

This ticket will be surrendered upon arrival at final A.T.C. destination 
3(1) 5109 

NOTE: FORM WILL BE PREPARED IN INDELIBLE PENCIL, INK OR TYPEWRITER 

a writing of a private nature, which might operate to the prejudice 
of another, vthioh said tioket was, as he, the said Captain Wendell 
Harding, Air Corps, then well knew, falsely made and forged, 

Specification 2a (Speoif'ioa.tion:.2 varies materially from Speoi
fioe.tion 1 only with respect to the number of. the tioket., the 
name and desoription o~ the passenger). 

Speoifioation,3a In that Captain Wendell Harding, •••, did, at 
Shanghai. China, on or about 29 December 1945, wrongfully, with
out authority and for private gain cause United States Govern
ment aircraft transportation from Shanghai to Peiping Chi:aa, to 
be furnished to Pinohos Szpiro and Michael Zaslawski, civilians 
not members of the United States Forces, 

He pleaded guilty to e.nd was found guilty of the cha.rge and all speoific11t
tions. No evidence of previous convictions was introduced, He was sen
tenced to be dismissed the service, to forfeit all pay and allowances dud 
or to become due, and to be confined at ha.rd labor £or :'On« year. . The 
reviewing a.uthori ty approved the sentence an~ forwarded the record of trial 
tor action under, Article of War 48, · 
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3. '.l'~ Board of Review adopts the statement of evidenoe and law 
oontained in the Staff Judge Advooate's review. 

. 4. War Department reoords show that at the time of the oommission 
of these offenses the aocused was 29-7/12 years of a:ge. He is married 
and supports a. dependent mother. He graduated from high school IWil 
attended Marshall College for two and one-half yea.rs. He enliste4;.1n 
the Air Corps on 22 December 1939 a.Dd became a. teohnica.l sergeant. On 
14 September 1942 he was appointed warrant officer, junior grade. He 
attended officer candidate school and upon gra.duationwa.s appointed and 
commissioned a temporary second lieutenant, Army of the United States, 
on 24 July 1943. He received a. temporary promotion to the rank of first 
lieutenant on 12 November 1943, and another temporary promotion to oa.pta.in 
on 1 October 1944. 

5. • The court was legally constituted and.-.ha.d jurisdiction over the 
accused and of the offenses. No errors injuriously affecting the substan
tial rights of the accused were oom.'Id. tted during the trial. In the opinion 
of the Boa.rd or· Review, the record of trfal is legally sufficient to support 
the findings of guilty and the sentence a.ni to warrant confirmation of the 
sentence. Dismissal is authorized upon conviction of a violation of Article 
of War 96. 

~Ar~. Judge Advocate 

fuh I. "'n1 ~9:,,___, , Judge Advooate 

'-~~: , Judge Advocate 
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JAGK - CM 314671 1st Ind 

WD, JAGO, Washington 25, n: c • SEP 2 8 1946 

.TOt The Under Seoreta.ry of War 

l. Pursuant to Executive Order No. 9556, dated Ma.y 26, 1945, there 
are tr~smitted herewith for your action the reoord of trial and the 
opinion of tho Board of Review in the oase of Captain Wendell Ha.rdiag 
(0-580800), Air Corpa. · 

2. Upon trial by general court-martial the accused pleaded ~uilty 
to and wa.s found guilty of, willfully and unlawfully and with intent to 
defraud, issuing two tickets for travel by Government aircraft, knowing 
them to be falsely ma.de and forged and of wrongfully and without authority 
and for private gain causing Government· airoraft transportation from · 
Shanghai to Peiping, China., to be _furnished to two civilians, all in viola.
tion of Article of War 96. He was sentenced to be dismissed the service, 
to forfeit-all pay and allowances due or to become due and to be confined 
at ha.rd labor, at such place as the reviewing authority ma.y direct, for 
a period of one year~ The reviewing authority approved the sentence and 
forwarded the record of trial for action under Article of War 48. 

3. A SUD'.llllB.ry of the evidence may be found in tho Staff Judge Ad
vooate' s review, which is adopted by the Boa.rd of Review. I ooncur in the 
opinion of the Board of Review that the reeord of trial is legally suffi• 
cient to support the findings of guilty of the specifications and charge 
and the sentence and to warrant. oonfil"1118.tion thereof. 

During the month of December 1945 the accused was on duty with the 
Priorities and Control Office, Kiangwan Air Base, Shanghai, China. On 
or ·about 26 December 1945 the accused gave to Mrs. Gallia Karpenko, a 
civilian, two Government air transportation tickets, whioh ticket• were 
ma.de out for use by two civilians. Mrs. Karpenko delivered the tiokets to 
the civilians whose na.mea appeared·thereon and received therefor $500.00. 
The accused reoeiwd ~260.00 of .this.money and permitted Mrs. Karpenko to· 
keep the rem&.ining $250.00. Govermoont transportation from Sba.nghai to 
Peiping. China, was obtained by the civilian on 29 December 1945. No money 
was ever received by the Tra.ffic and Control Office in connection. with these 
tiokets. The aocuaed' ma.de an unsworn statement to the court wherein he 
stated that he left school to provide a home for a member of his family. 
He tried to become a flying cadet but wa.s unsuccessful because of a 
physioe.l def'eot. He enlisted in the Air Corps and again tried t'o become 
a. .flying ca.det but again could not pass the physical examinations. · At 
the outbreak of war he was a teomtj.cal sergeant, a year la.ter he wa.s ap-. 
pointed warrant officer and was married. In July 1943 he was commissioned 
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a seooDd lieutenant am promoted to first lieutenant in November 1943. He 
reoeived overseas orders in December 1943 and spent 21 months·dut;y overseu 
in China. The Air Transport Command reoords show that he did a good job 
in China and he believes that is why he received his ca.ptainoy. He has ha'1 
six years in the Army without a mark against his record. He had no excuse 
except he became infatuated with Mrs. Karpenko. He realizes that he waa 
wrong and asked the court to be understanding aild lenient. 

4. lhere is nothing in the record to justify the act• of the accused. 
His actions clearly demonstrate that he is not worthy of his .commission. 
I recommend that the sentence be confirmed and carried into execution and 
that a llnited States Disciplinary Barracks be designated as the place of 
confinement. 

5. Inolosed is a form. of action designed .to ca.rr;y into execution the 
foregoing recommendation. should it mee~ with your approval. 

2 Incb 
1. Record of trial 
2. Form of action 

THOMA.$ H. GREEN 
Major General 
lhe Judge Advocate General 

( a.c .M.o. 3ll, 18 October 1946.) 
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i1AR DEPARTli:ENT 
In the Office of The Judge Advocate General (197) 

Washington 25, D. c. 

JUL 2 5 1946 

JAGQ - CM 314680 

UNITED STATES UNITED STATF.S .ARMY FCRCES ~ i\l'.STERN PACIFIC 
v. ~ Trial by G.C.M., convened at 

Private EVERETT L. WILLillS ) Headquarters, Base X, AF'aESPAC,
(42081.,60), Company "B•, ) APO 358, 15 May 1946. Death 
1332nd Engineer General ) by hanging. 
Service Regiment. ) 

OPINION of the BOARD OF REVIEW 
WURFEL, OLIVER and DAVIS, Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the soldier above named and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charge and Specifica
tions 

CHARGE I: Violation or the 92nd Article of War~ 

Specification: In that Private Everett Williams, Compan7B, 
1332nd Engineer General Service Regiment, did, at North of 
Manila, Luzon, Philippine Islands, on or about 3 April 1946, 
with malice aforethought, willfully, deliberately, felon
iously, unlawfully, and with premeditation kill Dewey C. 
Joyner, a human being, by shooting him with a pistol. 

CHARGE II: (Withdrawn). 

Specifications (Withdrawn). 

Accused pleaded not guilty to, and was found guilty of, the Charge and 
Specification. Evidence of one previous conviction, for absence without 
leave while on guard duty, was introduced. Accused was sentenced to be 
hanged by the neck until dead. The reviewing authority approved the sen
tence and forwarded the record of trial for action pursuant to Article of 
War 42•. 

3. Evidence f2l:1 the prosecution, 

A photograph of a colored man was introduced into evidence as Prose
cution Exhibit A (R 7) and every important witness £or the prosecution 
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identified the mar- depicted in the photograph as the victim in the 
shooting hereinafter discussed. Two witnesses identified the photo
graph and also referred to the victim as "Joyner" (R 11, 14), The ac
cused's confession refers to his victim as 11Deway Joyz...er" (R 17, Ex. D}. 
We are of the opinion that the deceased was correctly identified as· 
Dewey C. Joyner, as alleged in the Specification, and we shall so refer 
to him throughout this opinion to avoid confusion. 

During the night of April 2-3, 1946, the witnes~ N:anley was outside 
the Top Hat Club. The girl with whom he was talking screamed, went in
side, "and when she came back, she told me v1hat happened.a Manley then 
went inside and saw Joyner sitting at a table. Joyner saids •I am 
going to kill all the whores over here before the night is over.·11 As 
he left .. the club, this witness "met the girl that had a fight and a 
Filipino". The latter asked the witness to accompany him and the girl to 
the dispensary. On the way they met a soldier who asked the girl what 
had happened. The girl told him, and also replied to the question llwho . 
did it111 , although the witness did not hear the reply. The soldier 
pulled out an automatic pistol and left with it in his hand. He entered 
the club. Two minutes later the witness heard a shot. Manley knew , 
Joyner's name "because I heard it from the girl who had a fight ·with him'~ 
(R 9, 10, 11). . 

.Another witness saw accused come into the bar of the Top Hat Club, 
where Joyner was, with a .45 calibre pistol in his hand. He described 
the occurrence as follows: 

"He tapped Joyner on the shoulder and said, 1Why did 
you beat Mercy for? 1 Before Joyner r'ealized wllat was hap;. 
pening, this ~1 swung him around and shot him.· in the middle 
of the chest. He fell to the floor. 11 (R ll). 

This witness also testified that accused told Joyner to die after firing 
the shot, testimony being: 

•He s~oke three cross words: 1God damned ,it, diel diel die!Q 
(R 12). 

Witness Curry testified that ·he does not know and could not recog
nize the accused in court, and would not recognize the man who did the 
shooting if he saw him again, and ne~er saw.him before (R 14). However, 
this witness was present at the Top Hat Club when the shooting occurred,·. 
and substantially corrobor~ted the other ~ye-witness acoount, as follows: 
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n___ en or about 11 o'clock there was a girl and Joyner had 
a fight someway between the two and after that happened, on 
or about l o'clock th'is rnan who.shot Joyner appeared from 
the front of the building, walked in from the wrong side of 
the bar where Joyner was and tapped him on the shoulder and 
asked him where he hit 1,:ercy and then shot him. The man 
Joyner fell.~ - - - Joyner wasn't given much time before he 
was shot" (R 14}.'/ 

This witness heard the man who did the shooting tell Joyner to die (R 14). 
\ . Joyner had no weapons and made no threatening motions towaro the 
*ccused (R 12, 15). barly in the morning of 3 April 1946 a medi~al offi 
cer examined the body of Joyner, lying on the floor, and pronounced him 
dead. The officer looked into his pockets and did not notice any 
weapons (R 16) • .An autopsy was performed on the body. E~ination re
vealed a bullet hole in the left chest, and that the bullet pas~through/ 	
the aorta. This wound caused death (R 8). After accused had beel.'.Cwarned 
of his rights, he voluntarily signed an extra-judicial statement, which 
was admitted in evidence as Prosecution Exhibit D. Relevant portions 
of the stat'ement read as follows: ' 

110n the evening of 2 April 1946 at about 2000 hours I· · 
went to the Top Hat alone. I met Mercy there. She is a 

~Filipino girl and I don't know her last name. I had some 
· whiskey that a fellow gave me and Mercy drank with me. 

111 went outside with A~rcy and when we came back in 
· Deway Joyner was there. Deway was trying to get Mercy to go 
outside and have sex relations with him. She didn 1t want to 
go. 

"I asked him to stop because Mercy was rrr:, girl and he 
stopped then. 

"~~rcy and Joyner and I stayed together there and talked. 
The three of us were outside. Then A;ercy went back in and 
Deway and I followed her in a little later. 

"Then I went outside to relieve myself and when I got 
back, Joyner was talking to Mercy and was pulling her by the 
hand. He was trying to get her to go outside with him and she 
didn 1t want to go. I went over and told him he ought not to 
try to do that and I pulled him by the hand and he stopped. 

nThen I took a drink and DPway and I left. We went up 
to the camp and we went down to ·1B1 ~ompany area. I went to 
the latrine and when I got out he was gone. 

11! started back down the road toward· the Top Hat. When 
I got down to where the driveway goes off the road into the Top 
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Hat I met Mercy. Bill, the fellow who owns the Top Hat was 
with her and so was another soldier -- a short fellow whose 
name I don't know. 

•Mercy was bleeding from the head. I asked what was the 
matter. Bill shined his light on me and told me to give him 
my gun. At that time my gun was in my-right-hand pocket. 
I put 1II1 hand in my pocket but I didn't pull out my gun. Then 
.I asked Mercy who beat he:n and she said Dnay beat her and cut 
her. I said I was going up to see him. and went on up to the 
Top-Hat. 

· •1 went in the frorit door. The front room was dark and I 
didn't see if anyone was in there. I sa'l'I r~ry sitting behind · 
the bar. Deway was standing up in front of ·the bar. He was 
£acing Mary•• 
, ttAs soon as I walked into the bar room I pulled out my gun. 
I had a US Army .45 cal. automatic pistol. There were four 
bullets in it. 

8 I asked Deway what he beat Nercy·ror and patted him on the 
left shoulder with my left hand. He jumped back from. the bar. 
I was afraid that he was going to shoot me so I fired one shot 
at him. He didn't say anything but fell to ~he floor and I 
walked out. I didn't say anything after I shot him. . 

•1 went out the front door and cut across the fields to 
the main road. Then I started' down·· the main road toward Manila. 

•1 didn't meet anybody until two MP's came up the road .• 
toward ma in a jeep. They stopped as they came up to me and 
asked me for my pass. I just started walking up the road~ The 
MP on the right side or the driver's seat got out and hollered 
'Halt'. I stopped and be came up to me and started to search · 
me. When he felt of my gun I turned around and ran. I ran about 
15 or 20 yards to where the sideroad runs into the old Army Dump 
and turned and ran up that road into the dump. I missed my gun 
when I ran up that road. I. thought the MP had the gun but it 
might have fallen out of my pocket when I was running. The MP113' 

:i- shot at me. I think it was two times. 
_... , "I went all the way around the camp to a little shack that 

nobody lives in which is across the fields from the Top-Hat. I had 
pu~ a bottle of whiskey in there the day before that and I got 
the bottle and drank all of it. I didn't sleep that night. I 
just drank ·and smoked. I didn't have anything to eat. It was a 
large bottle or whiskey. I wandered across the fields until the 
Filipinos picked me up., It was after daylight. 

1~Vhen I shot Deway I thought he had a gun on him•. About 
't~.ree o'clock that afternoon l had seen him with a gun. It was 
a German made revolver. He ba.d been carrying that for some time.n 

4 
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4. Evide~ for the defense. After the accused I s rights as ·a 
witness were explained, he elected to r6main silent. No evidence was 
offered by the defense (R 18). · 

5. Murder is the unlawful killing of a human being with malice 
aforethought. "Unlawful" means without legal justification or excuse. 
1'.0.M, 1928, paragraph J.48~, page l 62. The evidence discloses that ae• 
cused became enraged over Joyner's abuse of a girl, sought out Joyner 
and deliberately shot him with a pistol, telling him to die. It is 
hard to imagine a clearer case of murder. There is ru;,t a shred of evi
dence tending to show that accused shot in self-defense, except in 
accused's confession, and even if his statement should be wholly be
lieved, it does not establish the.defense. Accused states therein, 
•As soon as I walked into the bar room I pulled out my gun.a Accused 
was looking for trouble. Joyner's apparent assault on the girl, Mercy, 
was not even made in the presence of.the accused and does not constitute 
legal provocation for the action of accused. The record shows ample 
•cooling time~, while accused was walking from outside on the driveway 
where he saw Mercy into the Top Hat and over to the bar where he shot 
the deceased. · 

6. The charge sheet shows accused is approximately 22 years of 
age and·was inducted 2 December 1943 at Camden, New Jersey. ·He had no 
prior service. 

7. The court was legally constituted and had jurisdiction of the 
person and the·subject matter. No errors injuriously affecting the rights 
of the accused were committed during the trial. For the reasons stated, 
the Board of Review.is of the opinion that the record of trial is legally 
sufficient to support the findings of guilty and the sentence and to war
rant confirm.J.tion of the sentence. A sentence of death or life imprison
ment is mandatory upon conviction of a violation of Article of War 92. 

~~r:.,...'-'=~~~~~w-.:::l~-.J.4i...---' Judge Advocate 

_,ut..~::::;::::::.:._.!..:..~::.:::...:.:..:.:_.:::.___, Judge Advocate 
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JAGQ - CM 314680 1st Ind 

WD JAGO, Washington 25, D. C. AUG 8 1946 

TOa The Secretary of' War. 

1. Herewith transmitted f'or the action of' the President are the record 
or trial and the opinion of' the Board of' Review in the case of' Private Everett 
L. Williams (4208136o), Company B, 1332d Engineer General Service Regiment. 

2. Accused was found guilty of' murder in violation of Article of' War 92 
and was sentenced to be hanged by the neck until dead. I concur in the opinion 
of the Board ot Review that the record of' trial is legally sufficient to sup
port the findings of guilty and the sentence and to warrant confirmation of 
the sentence. · 

-
3. . In this case the deceased struck a girl with whom the accused was 

friendly~ As the girl was proceedillg from the bar in which the attack occurred 
to a dispensary, she met the accused outside on the road and told him of the 
incident. Accused thereupon drew a pistol, entered the bar, asked the deceased 
why he had struck the girl and then shot him fatally with the pistol. Af'ter 
firing the shot accused stated to the deceased "God damned it, die! die! die!•. 
In a voluntary con!ession accused said ' 

•I asked Deway what he beat Mercy for and patted ·him on the 
lef't shoulder with my lef't hand. He jumped back.from the bar. 
I was afraid that he was going to shoot-me so I fired one shot 
at him.• - · 

4. The accused is a colored soldier 22 years of age who was inducted 
2 December 194.3 at Camden, New Jersey. He had no prior service. The report 
of a thorough psychiatric examination is included in the papers accompanying 
the record of trial. The Board of Medical Officers concluded that from a 
medico-legal point of view the accused was at the time of the crime and at the 
~ime of the examination free of any mental defect; disease or derangement which 
would interfere with his legal responsibility or prevent him from aiding in his 
own defense. The diagnosis of the accused was •psychopathic personality wi~h 
asocial and amoral trendsu. The Board also pointed out that the accused is 
an individual of limited mental reserves; and when such an individual is placed 
under stress his judgment is such and his behavior is so impulsive that while 
he may understand the immediate consequences or his actions, he may not be able 
to understand the more far-reaching moral consequences. It was the opinion of 
the Medical Board that this factor should be taken into consideration on the 
question of punishment in the event the a~cused was convicted. 

5. In view ot all the circumstances I do not believe the death penalty 
is required. I recommend that the sentence be ;confirmed but commuted to 
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dishonorable discharge, f'orteiture or all pay and allowances due or to become 
due, confinement at hard labor tor the term or the natural lif'e of' accused, 
that the United States Penitentiary, McNeil Island, Washington, be designated 
as the place of' confinement, and that the sentence, as .thus commuted, be car
ried into execution. 

6. Oons:i.deration has been given to representations made on behalf of' 
the accused by the Honorable Chas. J.. Wolverton, and ala. to letters f'rem 
accused's sister and veterans organizations ap~aled to by accused's sister. 

7. Inclosed are a draft of' a letter f'or your signature, transmitting 
the record to the President f'or his action, and a form of Executive action 
designed to carry iato effect the foregoing recommendation, should such action 
meet with approval. 

THOWlAS H. GREEN 
Major General · 

7 Incls The Judge Advocate General 
1. Record of trial 
2. Dft ltr f'or sig S/W 
J. Form Executive action . 
4. Ltr f'r Rep Wolverton 26 June 46 w/incls
5. Ltr fr Rep Wolverton 28 June w/inel 
6. Ltr f'r Rep Wolverton 15 Jul7 
7. Ltr f'r Mr. Weiekhardt 19 July- w/incl 

( G.C.Y.O. 2661 3 jeptember 1946). 





(205) 


WA..~ DEPARTl'IBNT 
In the Office of The Judge Advocate General 


Washington, D.c. 


JAGN-CM 314729 
JUL 9 · 1946 

UNITED STATES ) INFANTRY REPIACE1!ENT TRAINING CENI'ER 

v. 
) 
) Trial by a.c.M., convened at 
) Fort McClellan, Alabama, 

Private HARRY D. BOYKIN 
(13228034), Company "A", 
2nri Training Battalion, 
First Training Regiment, 
Infantry Replacement Train

) 
) 
) 
) . 
) 

28 May 1946. Dishonorable 
discharge and confinement for 
one (1) year. Federal Reformatory. 

ing Center, Fort McClellan, 
Alabama. 

) 
) 

HOLDING by the BOARD OF REVIEW 

BAUGHN, O'CONNOR and O'HARA, Judge Advocates 

l. The record of trial in the case of soldier named above has been 
examined by the Board of Review. 

2.. The only question requiring consideration is the propriety of the · 
designation of a Federal reformatory as the place of confinement. 

The confinement adjudged b:r the court and approved by the reviewing 
authority is for a period of one year. It is well settled that confinement 
in a Federal correctional institution or refomatory is authorized only when 
confinement in a penitentiary is authorized by law. CM 220093, Unckel, 49 BR 
121; CM 225822, Parish, 49 BR 215; CM 241390, Martin, 26 BR 293. Under Article 
of War 42 confinement in a penitentiary is not authorized unless the period of 
confinement authorized and adjudged is more than one year• 

.3. For the reasons stated, the Board of Review holds the record of 
trial legally sufficient to support only so much of the sentence as involves 
dishonorable discharge, forfeiture of all pay and allowances due or_to becane 
due, and confinement at hard labor for one year in a place other than a 
penitentiary, Federal reformatory or correctional.institution. 

~~, Judge Advocate · -x ~ , Judge Advocate 
05 I.' I A~ o ~~W:!:-::::- 2 , Judge ,Advocate 
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JAGN-CM 314729 1st Ind 


WD., JAGO, Washington., D. c. 

TO: The Commanding General., Heaciquarters, Infantry Replacement Training 
Center, Fort McClellan, Alabama 

1. In the case of Private Harry D. Boykin (13228034), Company "A", 
2nd Training Battalion, First Training Regiment, Infantry Replacement 
Training Center, attention is invited to the foregoing holding by the . 
Board of Raview that the record of trial is legally sufficient to support 
only so much of the sentence as involves .dishonorable discharge, forfeiture 
of all pay and allowances due or to become due, and confinement at hard 
labor for one year in a place other than a penitentiary, Federal cor
rectional institution or reformatory, .which holding is hereby approvad. 
Upon designation of a place of confinement other than a penitentiary., 
Federal correctional institution or refonnatory, you will have authority 
to order the execution of the sentence. 

2. Tihen copies of the published order in this case are forwarded 
to this office, they should be accompanied by the foregoing holding and 
this inciorsement·;- ·For convenience of reference and to facilitate attach
ing copies of the published order to the record in this case, please place 
the file number of the record in brackets at the end of the published order, 
as follows : · 

(CM 314729). 

1 Incl THOMAS H. G II.BEN
Record of' trial Major General 

The Judge Advocate General 
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WAR IlEPARTMENl'. 
In the Office of Tha Judge Advocate General 

Washington., D.c. 

JAGN-CM 314736 

UNITED STATES ) HEAIX.!UARTERS BERLIN msTRICT 

v. 
)
) 

-
Trial by G.C.:t.r• ., convened at 

) Berlin., Germany., 25 April 1946. 
Second Lieutenant DANIEL B. ) DLsm.issal., total forfeitures., 
01WUGHLIN., JR. (O-ll08213)., ) and confi.nement !or five (S) 
Infantry. ) years. 

OPINION of the BOARD OF REVIEW 
SCHINDLER., HOTTENSTEIN and O'HARA, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this., its opinion., to The 
Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifica
tions: 

CHARGE I: 	 Violation of the 61st Article ot War. 
(Nolle prosequi). 

Specification: (Nolle prosequi). 

CHARGE II: 	 Violation of the 96th Article o! War. 
(Nolle"prosequi). 

Specification: (Nolle prosequi}. 

ADDITIONAL 	 CHARGE I: Violation of the 94th .Article o! War. 

Specification l: (Nolle prosequi). 

Specification 2: In that Second Lieutenant Daniel B. 0 1Loughlin., 
Jr• ., Prisoner of War and Dl.splaced Persons Di.vision., Office 
of .Military Government for Geraaey (u.s.), did., at Paris, 
France.,· on or about August 31, 1945, present for payment, 



a claim against the United States by presenting a 
voucher to Major R. o. Steele, Finance Departmnt, a 
finance officer at 6th Fi.name Di.sbursing Section, 
u. s. Army, Paris, France, an officer of the United 
States Army, duly authorized to pay such claims, in 
the amount of $100.00, for service pay an:i allowances 
allegedly due him by the United States, which claim 
was false and fraudulent in that it was in excess of 
pay and allowances due him and then known by the said 
Second Lieutenant Daniel B. 0 1Loughlin, Jr., to be 
false and fraudulent. 

Specification J: In that * * *, did, at Paris, France, on 
or about September 12, 1945, present for payment, a 
claim against the United States by presenting a voucher 
to Lieutenant Colonel w. Knobeloch, F.l.nance Department, 
a finance officer at 42d Finance Disbursing Section, 
u. s. Army, Paris, France, an officer of the United 
States Army, duly authorized to pay such claims in the 
amount of $50.00, for service pay and allowances al
legedly dlle him by the United States, which claim was 
false and fraudulent in that it was in excess of pay 
and allowances due him and then known by the said 
Second Lieutenant Daniel B. 0 1Loughlin, Jr., to be 
false and fraudulent. 

Specification 4: In that * * *, did, at Paris, France, on 
or about September 14, 1945, present for payment, a 
claim against the United States by presenting a voucher . 
to Lieutenant Colonel w. Knobeloch, Finance Department, 
a finance officer at 42d Finance Di.sbursing Section., 
u. s. Army., Paris, France., an officer of the United 
States Anny, duly authorized to pay such claims, in the 
amount of $100.00., for service pay and allowances al
legedly due him by the .United States, which claim was 
false an:i fraudulent in that it was in excess o.r pay and 
allowances due him and then known by the said Second 
Lieutenant Iani.el B. O'Loughlin, Jr., to be false and 
fraudlllent. 

Specification 5: · In that * * *, did., at Faris., France., on 
or about Septen:ber 17, 1945, present for payment., a . 
claim against the United States by presenting a .voucher 
to Lieutenant Colonel w. Knobeloch., Finance Department, 
a finance officer at 42d Finance lli.sbursing Section., 
u. s. Anny, Faris, France., an officer of the United 
States A:nrry., duly authorized to pay such claims, in the 
amount ot $40.00, for service pay and allowances al
legedly due him by the Unitad States, which claim was 

'2 
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· .false and f'raudulent in that it was in excess of pay 
and allowances due him and then known by the said 
Second Lieutenant Daniel B. O•Loughlin, Jr., to be 
false aIXi fraudulent. 

Specification 6: In that * * *, did, at Paris, France, 
on or about SeptE1D.ber 22, 1945, present for pa~ent 
a claim against the United States, by presenting a 
voucher to Lieutenant Colonel w. Knobeloch, F.Lnance 
Department, a finance o.f.t'icer at 42d Finance Disbursing 
Section, u. s. Army, Paris, .France, an officer ot the 
United States Aruq, duly authorized t,o ~ such claims, 
in the amount of $50.00, for service ps;y and allowances 
allegedly due him by the United States, which claim was 
false and i'raudulent in that it was in excess of pay and 
allowances due him and then known by the said Second 
Lieutenant Isni.el B. O•Loughlin, Jr., to be false and. 
fraudulent. 

Specification?: (Nolle prosequi). 

Specification 8: (Nolle prosequi). 

·speci.dcation 9: In that * * *, did, at Marseille, Bouches du 
Rhone, France, on or about October 28, 1945, present tor 
payment, a claim against the United States by presenting 
a voucher to Major Ivy J. Shuman, Finance Department, a 

. finance officer at 32d Finance Disbursing Section, u. s. 
ArruyI Marseille, Bouches du Rhone, .France, an officer ot . 
the United States Army, duly authorized to p~ such claims, 
in the amount of $150.00, for service pay and allowances 
allegedly due him by the United States, which claim was 
false and fraudulent in that it was in excess of pay and 
allowances due him and then known by the eaid Second 
Lieutenant Danial B. 0 1 Loughlin, Jr., t,o be false and 
.fraudulent. 

Specification io: In that * * *, did, at Marseille, Bouches du· 
Rhone, France, on or about October .31, 1945, present tor 
payment, a claim against the United States bi presenting a 
voucher to Major Ivy J. Shuman, Finance Department, a .finance 
officer at 32d Finance Disbursing Section., U. S. Arrq1 

M~seille, Bouches du Rhone, France, an officer ot the 
United States Army, duly authorized to pay such claims, 
in the amount o! $200.00., for service pay and allowances 
allegedly due him by the United States., which claim was 
false and .fraudulent in that it was in excess of pay and 
allowances due him and then kno'Wll by the said Second 
Lieutenant taniel B. o•Loughlin, Jr., to be .false and 
f'raudulent. · 

3 
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ADDITIONAL CHARGE ll, Violation of the 95th Article of War. 

Spec:J.fication l: (Nolle prosequi)". 

Specification 2: Same aa Speci.f'ication 2, Additional Charge I. 

Speci!ication J: Same as Specification J, Additional Charge I. 

Sped.fl.cation 4: Same as,Specitication 4, Additional Charge I. 

Specification 5: Sams as -Specification 5, Additional Charge I. 

Speci.fication 6, Same as Specification 6, Additional Charge I.· 

Specification 7: (Nolle prosequi). 

Specification 8: (Nolle prosequi). 

Specification 9: Same as Specification 9, Additional Charge I. 

Specification 10: Same as SP.ecification 10, Additional Charge I. 

He pleaded guilty to, and was found guilty of, all Charges and Specifica
tions. He was sentenced to be dismissed the service, to forfeit all pay 
and allowances due or to become due., and to be confined at hard labor, 
at suca·place as the reviewing authority might direct, for five years. 
The reviewing authority approved the sentence and forwarded the record 
of trial for action under Article of War 48. · 

J. · The only evidence introduced by the prosecution was in the 
form of a stipulation that proper witnesses would testify under oath 
to each oi' the allegations contained in the Specifications. This stipu
lation set out at length the facts to which they would testify but 
since, as we have said., it follows the form of the Specifications we 
need not set it out in detail here.· It should be noted, however., that 
the stipulation stated that the witnesses w,uld testify "that the ac
cused knew.,. or should have known, that such claim was in excess of 
pay and allowances due him" (Underscoring supplied). 

4. After an explanation of his rights accused elected to remain· 
silent (R. 9). It was stipulated by and between the prosecution, de-· 
fense, and accused that competent and admissible documentary evidence 
would show, and competent witnesses would testify to, the following 
facts. Accused., one of £our children., was born on ll 'December 1917. 
He is a college graduate, having attended St. Joseph's College., Baltimore., 
Maryland., and Ohio Weslyan University, Ohio. Arter he was graduated 
!rom college he was employed first by the National Catholic Charities 
and then by the Public Sales Department of the City Gas Department of 

4 




, ., (211) ~ 

Richmond, Virginia. He was chiefly engaged in promotional activities. 

He enlisted in the United States A.rmy on 8 July 19.39 and 

during his enlisted service rose !rom the rank of private to master 

sergeant. D.iring the early part of the war he was assigned to the 

Air Corps. and participated as fiight engineer in a· raid which re

-sulted in the destruction of the first Japanese submarine off the. 

coast of California, on 2.5 December 19,41.. He was recommended for 

Officer Candidate School "'with enthusiasm" by his group commander 

and wi. th a character rating of •excellent" and an efficiency rating 

of "superior.n Despite the fact that he req,uested withdrawal o! 

his application for Officer Candidate School in order to volunteer 

for active combat service in the Pacific he was ordered to report 

to the engineer Officer Candidate School and was comn:l..ssioned a 

second lieutenant on 23 Decsnber 1942. He entered upon overseas 

·service on 18 April 1944. In December of 1944 he volunteered !or 

infantry training when he learned that there was a shortage of in

fantry officers and was detailed to infantry ?D .30 April 1945. 


Luring bis enlisted service he was never subject to any 

disciplinary action and was awarded the Good Conduct Medal. As an 

officer he received seven ratings of "excellent," five of 11ver.y 

satisfactory-," and was reprimanded once under the 104th Article of 

War for .violation of motor vehicle regulations. He is entitled to 

wear the European Theater of Operations Ribbon with battle stars 

for his participation in the Northern France and· Western Europe 

campaigns. 


There is attached to the stipulation a letter, dated 26 
r.ecember 1945, from the Commandant of the Paris retention Barracks 
where accused was detained ana who requested bis services when he 
became available. This letter commended accused for his exceptionally 
good behavior and for the •fine manner" in which he performed his duty 
as Personnel Supervisor. He volunteered for this work and bis ser
vices were invaluable. 

5. .A.s pointed out above the stipulation contained the state
ment that accused 11should have known" that the vouchers which he 
presented were .false and fraudulent. To make out a violation of Articla 

~or War 94 in this case it is not enough that accused "should have known" 
the vouchers were fraudulent but he must in fact know. However, since 
accused pleaded guilty and there is nothing in the record to indicate 
that this plea was improvidently entered, it is not material that the 
prosecution 1s eVidence is insufficient to prove the allegations of 
the Specifications. 

6. War Department records add nothing to the statement of ac

cused's career outlined above. 


5 



?. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were committed during 
the trial. The Board of Review is of the opinion that the record of 
trial is legally sui'fi.cient to support the findings and sentence aDd 
to warrant confirmation thereof. Dismissal is mandatory upon con
viction of a violation of Article of War 95 and dismissal, total 
forfeitures, and confinement at hard labor for lift are autb:)rized 
upon conviction of a violation of Article of War 94. 

Judge Advocate. 
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JA£lN-CM 314736 . lst Ind 
ym, JAOO, Washington 25, D. c. SEP 6 1946 
TO: The Under Secretary or War 

l. Pursuant to Executive Order 9556, dated 26 May 1945, there 
are transmitted tor your action the record ot trial and the opinion 
ot the Board ot Review in the case ot Second Lieutenant Daniel B. 
01Loughlln, Jr. (0-1108213), Intantr;y. 

2. Upon trial by general court-martial this officer, after 
pleading guilty., was convicted or knowingly presenting for payment 
on seven· separate occasions a false an:i fraudulent claim against the 
United States., in violation of Articles of War 94 and 95. He was sen
tenced to be dismissed the. service, to .forfeit all pay and allowances 
due or to become due., and to be confined at hard labor tor .f'ive years. 
The reviewing authority approved the sentence am forwarded the record 
ot trial tor action under Article of War 48. 

3~ A ·summary ot the evidence may be f'ound in the accompanying 
opinion of' the Board of Review. I concur in the opinion of the Board 
that the record of trial is legally sufficient to support the findings 
of guilty and the sentence and to warrant confirmation thereof. · 

The record shows that on seven separate occasions between 31 
August 1945 and 31.0ctober 1945 accused presented tor payment voochers 
tor pay and allowances totaling $690 ldlich he knew to be false and .fraudulent•. 

4. The .frauds perpetrated are serious., but I believe the term of con
.finement adjudged is· somewhat excessive. I recommend that tm sentence be 
confirmed but that the period o.f confinement be reduced to two years and 
that a United States Disciplinary Barracks be designated as the place of 
confinement. 

5. Consideration bas been given to letters .t'rom accused's .t'ather., 
Mr. Ian O•Loughlin., dated 27 July 1946 and 17 !ugust 1946.and 3 Sept 1946. 

6. Inclosed is a form ot action designed to carry into execution 
the .t'oregoing recommendation., should it meet with your approval. 

5 Incls 
l - Record o.t' trial 
2 - Form of action 
3 - Copy of.letter'to 

Ur. Dari' 01Loughlin 
4 - Ltr. fr. Mr. 0 1Loughlin 

dated 17 August 1946 
5 - Ltr fr Mr 0 1Loughlin 

dated 3 September 1946 

THOMAS H. GREEN 
Major General 
The Judge Advocate General 

( o.c.M.o. 279, l2 September 1946.) 
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WAR DEPARTMEN.r 
In the Office of The Judge Advocate General (215) 

Washington 25, D. c. 

JA.GK • CM 314746 
i r; FEB i947 

UNITED STA,TES 	 ) FIFTH ARMY 
) 

v. 	 ) Tria.l by G.C.M., convened at Fort 
) Sheridan, Illinois, 20 Mly 1946. 

First Lieutena.nt ALLEN M. ) Dismissal. 
GARFINKLE (0-1049484), Coast ) . 
Artillery Corps. ) _______________________.,.______ 

OPINION or the BOA.RD OF REVI.ffi 

SILVERS, MoAFEE and ACKROYD, Judge Advooatea 


1. The record of trial in the case of the officer :named above has been 
examined by the Boa.rd of Review and the Boa.rd submits this, its opinion, to 
The Judge Advocate General. 

2•. The accused waa tried upon 	the follOW"ing charges and specifications s 

CHARGE Ia Violation ot the 94th Article of War. 

Specification la In that First Lieutenant Allen .M. Garfinkle, AUS, 
Detachment No. 1, Separation Center, 1613 SerTice Command Unit, 
did, at Camp Grant, Illinois, on or about 1 December 1945, know• 
ingly and willfully misappropriate one gallon of' anti-freeze 
solution of the value of about $2.96 property of tho United 
States, furnished and intended tor the Military Service thereof'. 

Specification 21 In that First Lieutenant Allen M. Garf'illlcle, •••, 
did, at Camp Gra.nt, Illinoia, on or about 24 December 1945, know
ingly and willfully misappropriate one turkey ot the value or 
about $6.76, property of the ~nited States, furnished and in• 
tended for the Military Service thereof'. 

CHARGE II• Violation of the 96th Article ot War. 

Specifications In that First Lieutenant Allen M. Garfinkle,•••, 
did, at Camp Grant, Illinois, on or about 20 Septem~r 1946, with 
intent to deceive Captain George Dolbear, .Finance Otfioer1 camp 
Gra.nt, Illinois, officially state in the written memort.llda 
signed by the ea.id First Lieutenant Allen M. Garfinkle and 1ub-. 
mitted by him to Captain. George Dolbea.r, Finance Officer, Camp 
Grant, Illinois, for the purpose of' oonTitrting 500 Belgium franc, 
a.nd 40 Netherla.n.da guilders into United States currency, that the 
source of which the ea.id currency was acquired ii hi• pay and 
allon.noea and· that he returned to the United States on 6 August 
1946, which st~tement wu known by the said Fir1t Lieutenant Allen 
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:M. Garfinkle to be untrue in that he did not receive the 
said 500 Belgi \llll. i're.nc.s a.nd 40 Netherlands guilders a.a pay 
a.nd allowances and that he did not return to the United Sta.tea 
on 5 August 1945. 

He pleaded not guilty to and we.a found guilty oi' a.11 charges &lld specific&• 
tions. No evidence of &IV previous conviction wu introduced. He was sen
tenced to be dislllissed the service. The reviewing authority approved the 
sentence a.nd forwarded the record of trial pursua.nt to Article of War 48. 

3. Evidence for the prosecution 

Conoerning Specification 1 of Charge I 

on or a.bout 1 September 1945 the a.couaed was transferred to the 1613 
Service Comm&nd Unit. Ca.mp Grant. ,Illinois. his duties including that of aupply 
and mess officer of the Headquarters Detachment (R. 78.130 ). Mr, Edward 
Kleyla. fonnerly private in accused's Detachment. testified that at a.bout 
0800 hours 1 December 1945. while he was in the Detachment supply room a.t 
Camp Grant. the a.ccused direoted him to take some anti-freeze out of a. Govern
ment truck which was parked "just outside" the room 8.Z2d to put it in the ra.dia.
tor of accused's oar which was also parked nearby. Kleyla complied with a.c• 
cused's request by procuring a. three-gallon bucket. draining anti-freeze from 
the truck. and pouring the solution into the radiator of aoouaed's car, 
Kleyle. did this because. a.a he said. he had been taught to obey order• (R. 
79.80). First Lieutenant John A. Rongen. CMP. camp Grant. Illinois. testi• 
fied that on 1 December 1945 u he was passing the Detachment supply room 
he noticed Private Kleyla. pouring something from a 12..qua.rt pail into the 
accused's ce.r which was parked near a "GI" truck. Lieutenant Rongen waa 
busy· and did not stop to investigate the incident (R. 88.89). Mr. Pa.ul · 

W. Rieslllerg of Urbana, Illinois, formerly supply sergeant of Headqua.rtera· 
Detachment. Ca.mp Grant. Illinoi•• testified that during November a.nd December 
1945 he was supply sergeant of Headquarters Detachment, Ca.mp Grant, Illinoil J 
that on the morning of l December 1945 he parked a. Govermnent truck near the 
supply room. Ries berg had been driving this particular truck for a.bout a 
month, had previously put a. ga.llon of "anti-freeze or Prestone" in the oar 
and on 28 November checked the radiator and found it to be full. After 
parking the truck at the supply room Riesberg drove the truck "down the road" 
and the engine became alarmingly hot. He examined the radiator aZJd found it 
to be nry law on anti-freeze. The anti-freeze which he had placed in the 
truck belonged to the Government (R. 73-77). It was stipulated that one gal
l.on of the anti•freeze solution mentioned had a. rea.sona.ble market value of 
about ¥2,95 (R. 91), 

·. Conoerning Speoifioation 2. Charge I 

Sergeant Charles E. Butler. First oook of Headquarters Detaohment, 1612 
Service Coimnani Unit, testified that on 24 December 1946 the Deta.ohment had 
17 turkeys in the ioe box at the mesa ha.11 in preparation for the troops• 

2 

http:pursua.nt


- -

(217) 


Christmaa dinner. The accused entered thl9 mesa hall, conversed with PriTate 
First Class Mason, the third: cook, and the two went to the ice box where 
!ta.eon removed a turkey, dressed and wrapped it, and shortly thereafter 
handed it to the accused who left with the turkey by way of the rear door 
(R. 94). Nine turkey, were prepared for the Christmas dinner a.Dd the re• 
ma.ining aeven were served during the following week (R.- 101). 

Private First Clas, A. J. Ma.ion, the third cook, testified that on the 
morning in question, 24 December 1945, the accused came to him in the mesa 
hall and said, "Do you know havr to clean a turkey?" rt.a.son replied in the 
affirmative. The accused went to the ice box, selected a turkey and hs.d 
Jdaaon clean the bird. The witness stated that the followi~g then ooourreda 

"I gets the turkey and brings him over to the table, and. he 
gives me some brown paper and says, •Wrap him up.• I wrapped 
him up in the pa.per. He take• him and walks out of the door" 
(R. 105,106).· ~ 

By stipulation it appeared that the -value of the turkey was $6.75 (R. 111). 

Concerning Charge II &IXl its Specification 

It was stipulated that if Captain Leonard c. 0' Brien, AGD, Assistant 
Chief of Military Personnel at Camp Grant, Illinois, were present in court 
he would testify that he was the custodian of accused's personnel records 
am that accused's M> AGO Form No. 66-1 showed that during the period 13 

· Jtme 1945 to 5 September 1945 accused was on duty as a student officer at · 
Fort Benning, Georgia, and that the total period of accused's foreign service 
wa, from 6 Ma.rob 1943 to.30 June 1944 in the Canal Zone (R. 63,64). 

Over objection of the det'ense there was introduced in evidence a oopy 
of "Memora.ndwn for Exchange of Foreign Currency" dated 20 September 1945, 
which copy waa certified as being a. true oopy by Second Lieutenant K. T. Ha.yea, 
JAGD, Post Judge Advocate, Ce.mp Grant, Illinob. ?his document ia in word.a · 
and figures as follows a ' 

11 0FnCB OF TEE FINANCE OFFICE 
CAMP GRAN!'. ILLINOIS 

MEMORANDA mR EXCH.A.IDE OF FOREIGN CURREllCY 

Garfinkle, Allen, M., 1st Lt.,rnr. 20 September 1945 
{Name,Grade and .Arm of Service of Payee) (Date) 

COUNl'RY tiiir row. BATE OF VALUE IN u.s. 
UNI1'S EXCHANGE CURRENCY 

Belgiun Franc 600 .022845 $11.42 
Netherland.a Guilder 40 .377415 15.10 

TOl'AL ;26.62 



.(218) 

A TRUE COPYa 

/s/ K. T. Ha.yea 
K. T. HAYES 

2nd Lt, JAGD 

Post Judge Advocate 


By my signature hereunder. affixed I aolcnowledge reoeipt of the 
exohange above desoribed and certify that the currency was legi
tima.tely acquired and not taken from the country of origin in oon
travention of any War Department instructions or currency oontrol 
laws and/or regulations of the United StatesJ that said currency 
was unavoidably brought into the United States; that I returned ~o 
the United States on 5 August l945J that the source and rate at 
which the said currency was acquired are, vizs 

Sources Pay & Allowances 

Rate: Belgium .022845J Netherlands .377415 


Home Address (Civilians) 

/a/Allen M. Garfinkle 


(SigDature of Payee) 


ALLEN M. GARFHHCLE 
(Name of Payee--Print·or Type) 

Approved bya___________ 
1st Lt., 1613 SCU, 0-1049484 

(Grade, Organization & Serial No.) 
Cp Grant Fm 675 (20 Jw:ie 46)" (R. 53, Pros. Ex. l) 

Lieutenant Colonel Erio A. Rundquist, .CAC, who conducted an investigation 
in this case identified the memorandum as being the copy of &n-origina.l, or 
duplicate original, which he received from Captain Dolbear, the Finance 
Officer, and during April 1946 had turned over to Lieute:oa.nt Hayes (R. 28•35). 
The original bore the signature of accused (R. 29,33). 

Teclvtlcian Fourth Grade Arthur Broderson, General Court-Martial Personnel, 
Fort Sheride.n, Illinois, testified at length concerning the original memorandum 
which he stated was signed by the accused and which he had seen on numerous 
occasions, particularly in April ·1945, On 18 April he placed this dooument 
with- the file in acoused's case in a steel oa.binet in his office and on the 
following Monday the entire file was gone (R. 9-16). 

Staff Sergeant Charles D. Rowland, assigned to the finance office at 
Ca.mp Grant, Illinois, prior to his discharge on 7 March 1946, stated th&t.· 
Prosecution Exhibit 1 was a true copy of the ourrenoy exohange forms used 
in the office in "September, 11 that the "mimeographed" portion was on the 
form and that information inserted thereon "the dates, IUld so forth, and 
the name of course came from the man. 11 The witnesa testified that aooused 
signed two of the completed forms, one of which was sent to the finance 
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officer in New York and the other was retained in the files• Sergeant 
Rowland further testified that for the purpose of exchange, currency ac
quired in gambling was illegally acquired. He could not state with oer• 
tainty whether the accused read the memorandum before he signed it (R. 42-59). 

Captain c. F. Dolbear, Post Fina.nee Officer at Camp Grant, identified 
Prosecution Exhibit 1 as the form regularly- used by his office in making 
currency exchanges and stated further that on 6 February- 1946, a.t a. pre
liminary investigation the accused ttasked me to testify that he had approached 
me the time he converted the foreign currency &nd had told me that he won at 
gambling, and was it all righ~ for him to convert it. I told him that I 
could not do that, that it was not true 0 (R. 66,66). Captain Dolbee..r had 
given the signed oopy of Prosecution Exhibit 1 to Colonel Rundquist in 
"January-" and had never seen it again (R. 67,68). · 

Without objection on the part of the defense, the prosecution intro• 
duced in evidence a. letter from the Finance Office, U.S. Army, 2 Lafayette 
Street, New York, N~w York, to Maj or William Glassner, the trial judge ad
vocate, dated 24 April 1946 and signed by First Ueutena.nt L. F. DeWolf,Jr., 
Assistant Finance Officer, which stated that the certificate supporting ex• 
change of foreign currency for Firat Ueutenant Allen Garfinkle wa.s not of 
record in that office •inasmuch as during the period in question certificates 
were forwarded together with Netherlands currency to the Central Disbursing 
Officer, Continent, APO 633, c/o Postmaster, New York" (R. 50, Pros. E:x.2). 

4. For the defense 

' It was stipulated by the parties as follows a (a) •That the U.S. ourrenoy 
exchanged for the foreign currency does not exceed in value the current value 
at that tim.e 11 J (b) that on 31 December 1946 the efficiency rating given to 
Lieutenant Garfinkle by his Commanding Officer. and an effioienoy report for
warded on the basis of that rating through channels to the Adjutant General'• 
Offioe in Washington, "showed his rating was exoellent"J (o) "that the manner 
of performance as refleoted by Form 66-1 of_the accused showed him rated 
as superior and excellent during the course of his military service" (R. 121
122). . 

Accused, his rights as a witness having been explained to him, elected 
to testify under oath in his own behalf. He stated that he was 29 years of 
age, a, graduate of the University of Chicago with BA and MBA Degrees. In 
August 1942 he enlisted 1.n the Army as a private. Ha was sent to Officer 
Candidate School a.n1 upon graduation in iil.nuary 1943 he went to the Pall8.III& 
Canal Zone as Platoon ColDllander of Battery G, 88th Coast Artillery, Anti• 
Aircraft. He was returned to the United States in October 1943 and a.fter. 
various assignments he was transferred to Camp Grant, Illinois, on 1 September 
1945. The aooused stated that he acquired about i26 worth of foreign money 
in card a.nd "crap" games on the night of 19 September 1945. On the following 

6 

http:Ueutena.nt


(220) ... 

day he went to the Finanoe Office and requested Private First Claaa Rowland 
to oonvert it for him. Rowla.nd inserted aome forma in the typewriter and 
proceeded to fill in. the bla.nk: spaces. When acou.sed informed.Rowl&Z3d that 
the money was won at gambling Rowland hesitated and said he would ha.ve to 
see an officer. The accused userted tha.t at this point Rowland called 
over to Captain Dolbear and asked for instructions. Captain Dolbear uked 
if there was much of it a.nd.v,hen inform:,d of the amount said, "That's all 
right. ••• Well maybe I will win it back." Accuaed asserted that he merely 
looked a.t the a.mount on the memorandum and did not bother to read anything 
else, "and I just signed it and that was all. 11 He then got the money, 
~26.52, "and went out" (R. 131~133). With reference to the anti-freeze ac• 
oused stated that he did not ask Private Kleyla.to put it into his oar e.nd 
did not know he had done so. He exhibited a check in the amount of il3.48 
dated 16 November 1945 which he had issued to "F.clwa.rd Kleyla" and st9:ted that 
the check was.for service rendered in repairing his oar and "he (Kleyla) also. 
had a gallon of anti-freeze in his oar." This check was admitted in evidence 
over objection of the prosecution and identified a.s Prosecution Exhibit 2· 
(R. 135-137). 

With regard to Specification 2 of Charge I accused sta~ed that he wa.s 
Executive Officer, Supply Officer and Mesa Officer of the Detachment. M 
mess officer he was interested in seeing that the Christmas meal was ade
quately prepared and on 24 December 1945 he me.de several trips to the mess 
hall. He checked the turkeys and found there were eighteen. He had at
tempted to purchase a turkey at ho:me, Rockford, or in the commissary, but 
for various reasons was unable to do so. The accused testified as follows 
concerning the turkey which the enlisted men said he took from the mess. halls 

"I hadn't got one. I walked in there the morning of the 24th anc1· 
I was discussing this w1 t.b. these cooks here, a.nd I said, 'I wish 
we could get a turkey; my wife would like to have one.' Mason 
suggested, •we got lots of turkeys. There is not going to be- any
body here. Why don't you take one of these?' I said, •Well, I 
don't want to do that;' Well, he said, •Well, I can get it rea.dy 
for you.• So I told him to go ahead and clean one.••• He cleaned 
one right away. ••• He pulled the turkey out of the ice box and 
said it was cleaned, wrapped it.up with some paper he had and gave 
it to me. I then took that turkey and plaoed it baok in the ice 
box.n (R. 140-141) · 

.He testified further that he had intended to go to the commissary and replace 
this turkey. When asked specifically if he took the turkey accused replied, 
"I did not take it, so I did not do this" (R. 143,145). On cross-examination 
the trial judge advocate asked the aocused if the check he gave Sergeant 
Kleyla. (Def. Ex. 2) included payment for a. gallon of anti-freeze, to which 
accused replied, "It may have been. He had anti-freeze in the oar, and when 
he showed me these parts the anti-freeze was with them"(R. 146). Acouaed. 
did not know from what source Sergeant.Rowland procured the date •5 Aug 1945" 
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on the Memorandum for Exchange of Currency, but asserted that he did not 
read the :memorandUlll. Re wa.s then a.aked, "Are you in the habit of signing 
documents without reading them?" to which he replied, "I signed hundreda 
of documents while at Grant, yes." He admitted tha.t he had never been out 
of the States, save tor the period of time spent in the Canal Zone as shown 
by the records (R. 168,159). The accused testified at length concerning his 
domestic difficulties, which is best swmnarized by the following statement, 
"I ca.n only say th.e fa.ct of domestic pressure caused me to weaken when I 
should not, but I did not oommit an;y act which I should not have done" (R.162). 

Comment 

The prosecution proved by abundant, competent and oonTincing evidence 
that aoouaed, at the time aild um.er the oircumstanoes alleged,. oauaed an 
enlisted soldier under his command to drain at lea.at a gallon of anti-freeze 
solution from a Government truck and pour it into the radiator of his priTate 
oar; that he took a turkey from the refrigerator of the Detachment mess and. 
departed with sa.me e.nd that he converted Belgian francs am Netherlallds 
guilders of a total value of $26.52 into American money upon signing acer• 
tifioate or memorandum to the Fine.nee Officer that suoh foreign currency 

llwas legitimately acquired and not taken from the country of origin 
in contravention of any War Department instructions or currency con
trol las and/or regulations of the United Sta.tau that said currency 
was unavoidably brought into the United States; that I returned to 
the United States on 6 August l945J that the souroe and. rate at which 
the said currency was acquired are, viza Pay and allowa.noes.n 

Aooused contends·that he did not ask Sergeant Kleyla to.put the e.nti 
freeze into his car and that he did not know the sergeant had done so. This 
incident oocurred, according to the testimony. on 1 December 1945. Yet, ac
cused introduced in evidence a check for $13.48 .which he executed to Kleyla 
on 16 November 1945 and which he a.aserted was for meohan.ioal work on hia car 
and may have included the anti-freeze. To assume that aocused paid the ser
geant in November for anti-freeze which the sergeant took from a Government 
truck·l4 days later would pre-suppose a highly imaginary transaction. In fact 
it is. not susceptible of belief••Even if he did pay Sergeant Kleyla for taking 
Govermnent property he would yet be l1 able in law for the misappropriation. 
The sergeant ha.d no authority to sell Govermnent property and there is no 
reason to believe he would voluntarily take the anti-freeze fran a Government 
truck and pour it into the radiator of acous ed' a car without his knowledge, 
oonsent or request. In regard to the misappropriation of the turkey,,the ac
cused says that he took it, walked a.round the room and put it back in the re
frigerator. The overwheluiing testimony of the cooks is to the contrary am 
we can reasonably reach no other conolusion. It oan be presumed that the 
anti-freeze, ta.ken from a. Government truck, and the turkey, taken from the 
ice box of a compan;y mess,. wu Government property, furnished and intended 
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tor the military aerrlce thereof. (2 Wharton's Criminal Law,seo. 1174, P• 1494J 
Ullderhill's CrimiDAl Evidence, aeo. 608, P• 1028s CM 248966, Fazio, 3 BR (ETO) 
31). . 

Accused a.dmitted signing the Memorandum for Exchange of Currency and, 
by further a.dmissions showing that he could not have returned from oversea.a 
u ata.ted therein a.nd that the source of the currency was trom gambling, 
the· sta.tements in the memorandum a.re oonolusi vely proven to ha.ve been false• 
He attempted to meet this evidence by a.sserting that he never read the memo
randum and that the personnel of the Fina.nee Office a.cquiesced in the tre.ns
a.ction. This is to say that he did not know the fa.cts, a.nd that the wrong wa.s 
condoned in the same breath. The signing of the memorandum with intent to de
ceive the finance officer is patent on the face of the record. It is presumed 
that a falsehood is engendered by a.n intent to deceive (CM 297459, Woodson, 
8 BR (ETO) 17). An accused, be he officer or enlisted man, cannot escape 
crimiDAl re~ponsibility for his false official statement by merely stating 
that he did not read what he signed (CM 22.0269, Cox, 12 BR 373,379J CM 318313, 
~). 	 -

Although it is conceded that the foreign currency was exchanged at the 
lawful rate fixed a.t the time of the tre.nsaction, this circumstance has no 
bearing on the offense. The exchange of foreign currency, whatever the rate, 
was made conditioned upon certain facta and circumstances certified to in ' 
the memora.ndum for exchange. · It was oonsluaively proven tha.t the statements 
certified to were false, aDd the circumstances are .compelling that .,cuaed 
knew they were false and that they were made with the intent to deoeiTe. 
Defense counsel objected strenuously to the introduction in evidenoe of the 
copy of the Memorandum for Exchange of Foreign Curre11.07 dated 20 September 
1945 on the ground tha.t the original was the beat evid.enoe, was shown to have 
been in existence a1ld ahould have been produced at the trial. The record 
ahowa that the trial jwge advocate made diligent effo.rt ix> locate an origiDAl 
signed copy. One or these signed copies was with the complete file which dia
e.ppeared from the office of the ate.ft' judge advocate and the other appea.ra to 
ha.ve been sent to Europe. For the court to have delayed the trie.l of this 
case further in order to looate one of the signed original copies would have 

· worked great hard.ahip upon both the prosecution and the defense, this being 
especially so in new ot the f'aot that accused admitted having signed the 
memorandum. Counsel for accused cites :Milver Land Company v. Houston (142 · 
So. 410) a.nd Uddon v. Boa.rd, etc. (175 So. 806) a.a authorities for the 
proposition tba.t the copy of the memorandum introduced was not the best evi• 
dence and not admissible. A ca.retul exa.miDAtion of those oases discloses 
that neither ia in point on the question presented in this case. Both re• 
late to the admissibility of parol evidence as establishing the contents ot 
alleged document, •.In the p-eaent oue a certified true copy of the signed 
document wa.a introduced. 	 · . 

"The best evidence rule is that the highest degree of proof ot 
_	which-the case from ita nature is su,oeptible must, if aocesaible, 

be produoedn .(32 ~orpwi Juris Secundum, aec. 777, P• 70lJ under• 
scoring supplied). · 
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The prosecution accounted for the two signed copiea. proved th&t they 
were in fact signed and that they were inaccessible. one having been 
removed with the filea fran. the office of. the staff judge advocate and 
the other having been tre.nsmi tted overaeu. 

"If a writing has been lost or destroyed or if it ia other
wise satisfactorily shown that the writing cannot be produced, 
then the contents may be proved by a copy or by oral testimony 
of wi tneuea who have seen the writing" (MCM. 1928. par. 116&, 
p. 119). 

In any event. ainoe the aocused did not deny the existence of the document 
but admitted that he signed it no prejudicial error resulted in the admi•
aion of the oertifi ed ~rue copy. 

It ia contended that prejudicial error resulted from the trial judge 
advocate ha.Ting cross-examined accused concerning certain statements border• 
ing on a confession which accused had allegedly made to Colonel Rundquist 
during the investigation of the case (R, 152-154). Colonel Rundquist, be
fore interrogating accused. had advised him of his rights under the 24th 
Article of Ylar and nothing appear• in the record of trial tending to indi• 
cate that whatever answers accused may have made as a result of such ques
tioning had been other than voluntary in nature. An unsigned copy of a 
written statement allegedly signed by accused was excluded apparently on · 
the ground that it was not the beat evidence (R. 112-114). Since such state• 
ment was not excluded because of a showing that it may have been involuntarily 
made, this case is easily distinguishable from CM 270425,Stevenaon, 45 BR 
267,283, in which cross-examination based on the contents of' an involuntary 
confession was held improper, arid we are of the opinion that the oros•• 
exemination of this accused as to the statements made by him to Colonel· 
Rundquist was clearly permissible. 

There having been no proof that the original written statement of ac
cused had been lost or destroyed, Colonel Rundquist•s testimony as to it• 
contents on direct examination (R. 114;115) would have been. inadmissible 
upon· objection thereto by the defense (CM 216397, .Fleming, 11 BR 139,141). 
However, the failure of the defense to object to such testimony constituted 
a waiver of the right to insist upon production ot the'best evidence of ac• 
cused•s statement• and such testimony could properly be considered by the 
court (CM 216904, Frankie, 11 ER 183,188). 

5. War Department records show that accused is 30 years of age and 
married. He graduated from Hastings College ot Law, University of California, 
iD 1$37 and the University of Chicago, School of Buaineu Administration, in 
1941. On 13 August 1942 he enlisted in the Army and after oompleting_ a course 
at the officer candidate school at Camp Davis •. North Carolina, was, on 7, 
January 1943, commissioned a second lieutenant, CAC (A.OS). ~om 6 lkrch 
1943 to 23 September 1943 he was on 'duty with the 88th Coaat Artillery (AA.) 
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Regiment in the Ca.na.l Zone. The remainder of hia auignmenta have been in. 
the continental United States. On 27 I/arch 1945 he was promoted to tirat 
lieutenant. WD AGO Form 66-1 ia not available, but it was stipulated tb&t 
aocused'a ratings for his· entire military career were either "Excellent• 
or "Superior." 

6. The court was legally conatituted and bad jurisdiction over the 
a.coused and of the offenaea. No errors injuriously a.ttecting the aubata.n• 
tial rights of the a.couaed were committed during the trial. In the opinion 
of the Boa.rd or Review the record of trial is legally sufficient to support 
the findings of' guilty and the sentence and to -.rra.nt confirmation or the 
sentence. Diami6a&l is authorized upon conviction of a violation ot Article 
of' War 94 and mandatory upon conviction of a. violation of ~rtiole ot War 95. 

_____(...on_Le_a._v_e-')_____---:• Judge A.choca.te 

&ak 6 .]Y) c ~ , Mge Ad...,cate 

~~• Mge Ad>oa&te 
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JAGK • CM 314746 1st Ind 

F
r· , 1·1.,r7WD. JaGO, Washington 25. D. ,.. '·" ;"c. ,.u .t ..; 

ros The Under Secretary of War 

lo .Pursuant to Exeoutive Order No. 9556, dated Nay 26. 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of F1rst IJ.eutenant Allen M. 
Garfinkle (0•1049484), Coe.st Artillery Corps. 

2. Upon trial by general court-martial this officer was found guilty 
of knowingly and willfully misappropriating one gallon of anti•freeze of 
a value of $2.95, and one turkey of the value of ,6.75, both property of 
the United States furnished and intended for the milite.ry serTioe thereof, 
and of falsely.stating in a writing to the Finanoe Offioer, Ca.mp Grant, 
Illinois, with intent to deoeive, that 500 Belgian francs and 40 Nether
lands guilders were acquired for pay and allowances and that he returned 
to the United States on 5 August 1945, which statement accused knew to be 
untrue. No evidence of aey previous conviotion was introduced. He was 
sentenced to be dismissed the service. The reviewing authority approved 
the sentence and forwarded the record pursuant to Article of War 48. 

3. A summary of the evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board of Review that 
the record of trial is legally sufficient to aupport the findings of guilty 
and the sentence and to warrant confirmation of the sentence. 

On 1 Deoember 1945 the accused ordered a sergeant under his comm.and to 
drain anti-freeze from a Govermnent truck parked near his private sedan and 
to put the anti-freeze in his sedan. The sergeant complied by getting a 
three-gallon pail, draining anti-freeze from the truok and pouring it into 
the radiator of the sedan. The driver of the truck had previously placed 
a gallon of anti-freeze in the truck and after the drainage the truck ran 
hot and he was compelled to refill the radiator. 

On 24 December the accused. who in addition to hia other duties was 
the Detachment mess officer, went to the mess hall P.nd directed a cook to 
take from the refrigerator a turkey and to clean it for him. The oook 
cleaned the turkey. wrapped it for accused who "left with it by the rear 
door." The accused admitted taking the turkey but contended that he re
placed it in the refrtg.rator. Neither the cook nor others in the mess 
hall corroborated his statement that he returned the turkey. On 20 September 
1945 the accused applied to the Post Finance·Officer, Camp Grant, Illinois. 
for exohange of 500 Belgian francs and 40 Netherlands guilders to American 
money. He signed a Memorandum. for Exchange of Foreign Currency, stating 
that._the foreign_ currency was aoquir~d through pay and allowances and tha.t 

11 
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he retul'D8d tro:m. overaeu on 5 August 1945. Acouaed a.dmitted that the 1ta.te
menta were false but 1tt.ted that he did not rea.d the memorandua, and that he 
told the Fina.nee Officer tha.t the money wu acquired by guibll.Dg. Be u
1erted tha.t the Finance otfioer aaid that it wa.a t.11 right, th&t he (the 
finance officer) might win it b&ok. The testimony of the aocuaed. ii in 
direct oontra.diotion to that of the other witneaaea, both officer and en
listed personnel. 

,. Al though the amount of Government property miaapproprit.ted 1a not . 
of great value, the ciroumsta.ncea of the oaae are auoh. a.a to compel the oon• 
oluaion that he ia unfit to be an officer and ahould be d11mi11ed the ,ernoe. 
I recammend that the sentence be confirmed and carried into execution. 

5. Incloaed 11 a form of aotion designed to carry into effect the fore
going recommendation 1hould it _..,......,..,. th your a.pprovt.l. 

2 Inola Tlll:MAS H. GREER 
1. Record of trial Major General 
2. Form of action The Judge Advocate General 

( o.c.u.o. 68, 10 Uarch 1947.) 

( GCYO. 1831 23 l.187 1947.) . 
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llAR DEPARTIIEN'r 
In the Office of The Jw.ge Advocate General (227)· Washington 25, D.C. 

JAGK - CM 314775 

ll JUL 1946 
U N I T E D S T A T E S 	 ) WE.STERN BASE SECTION 

) US FORCES• EUROPEAN THEATER 
v. 	 ) 

Trial by G.C.M., convened at 
Private LOUIS R. RICHARDSON ~ Paris, France, 18 April 1946. 
(35232_180), 3440th Quarter- ) Dishonorable discharge and con
master Truck Company, US ) finement for life. Penitentiary. 
Forces, European Theater. ) 

I 

REVIEW by the BOARD OF REVIm 
KUDER. :MoAFEE and ACKROlD, Judge Advocates 

-~--------------------------

1. The Board ot Review has examined the record ot trial in the case 
ot the soldier named above. 

2. The aocused was tried upon the following Charge and Specifica
tion& 

CHARGE• Violation of the 92nd Article of War. 

Specificationa In that,Private Louis R. Richardson, 3440 
Quartermaster Truck Company, did, at Marseille, France, 
on or about 20 January 1945, with malice aforethought, 
willfully, deliberately, feloniously, unlawfully, and with 
premeditation kill Private Percy J. Lowe, a human being, 
by shooting him with a pistol. 

He pleaded not guilty to and was found guilty of the Charge and its Speci
fication. Evidence was introduced of two previous convictiona by summary 
court-martial, one for absence without. leave from about "1800 l July 45 
to about 0530 2 July 194511 in violation of Article of War 61, and one fpr 
applying to his own use and benefit a truck without authority in violation 
of.Article of Viar 96. In the instant case he was sentenced to be dishonor
ably discharged the service, to forfeit all pay and allowances due or to 
become due and to be confined at hard labor 11for the term of ,your natural 
life. 11 The reviewing authority approved the sentence, designated the U. 
S. Penitentiary, Lewisburg, Pennsylvania, as the place of confinement, 
and. forwarded the record of trial for aotion under Article of War so½. 

3. The Board of Review adopts the statement of the evidence and 
law contained in the Staff Juige Advocate's review. 

4. The court was legally constituted and had jurisdiction over the 



accused and of the offense. No errors injuriously affecting the sub
stantial rights of the accused were committed during the'trial. The 
Board of Review is of the opinion that the record of trial is legally 
sufficient to support the finding of guilty and the sentence. A sen
tence to death or imprisonment for life is mandatory upon a conviction 
of a violation of Article of ~ar 92. Confinement in a penitentiary is 
authorized by Article of War 42 for the offense of murder. recognized 
as an offense of a civil nature and so punishable by penitentiary con- , 
finement by sections 273 and 275. Criminal Code of the United States 
(1s use. 452.454). · 

W,/6.&; / 4W",b • Judge Advocate 
7 

<!2. f .7r/ '"-~ , Judge Advocate 

.frLJ9.~.J , Judge Advocate 

I ·, 
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WAR LEPA..R'Il:ENT 
In the Office of The Judge Advocate General 

Washington, D. c. 

JAGH - CM 314864 	 , 5 SEP 1946 

UNITED STATES 	 ) PENINSULAli BASE SE CTION 

) 


v. 	 ) Trial by G.C.M., convened at 
) Leghorn, Italy, 21 :I.fay 1946. 

Private JOill~ KENNEY (36735899), } Dishonorable discharge (sus
Attached Unassigned Headquarters ) pended}, and confinement for 
Company, 1st Staging Area Eat-· ) five (5) years. Disciplinary
talion ) Training Center 

OPINION ·of the BOARD OF IEVIEW 
HOT'.IENS'1EIN, SOLF and SCHWAGER, Judge Advocates 

l. The record of trial of the above-named soldier having been exam
ined in the Office of 1'he Judge Advocate General and there found legally 
insufficient to support the findings and sentenc&, has now been examined 
by the Board of Review and the Board submits this, its opinion, to The 
Judge Advocate General. 

2. Accused was tried upon the following Charge and Specifications 

CHARGE i Violation of the 61st' Article of War. 

Specification: In that Private John Kenney, attached unassigned 
Headquarters Company, 1st Staging Area Battalion, then of 
Canpany 11G11 , 179th Infantry, did, 'Without proper leave, ab
sent himself from his command at Carroceto Sector, Italy, 
from about 10 March 1944 to on or about 30 Novem.ber 1945. 

After submitting a plea in bar of trial under the Statute of Limitations, 
which plea was overruled by the court, he pleaded not guilty to, and was 
found guilty of, the Charge and Specification. No evidence of previous 
convictions was introduced. He was sentenced to be dishonorably discharged 
the service, to forfeit all pay and allowances due or to become due, and:to 
be confined at hard labor for fifteen (15) years. The reviewing authority 
approved the sentence, remitted ten (10) years of the period of confinement 
illlposed, ordered execution of the sentence as thus modified but suspended 
the. execution of that port~on thereof adjudging dishonorable dischar~e until 
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the soldier's release from confinement and designated the MTOUSA Disciplin
ary Training Center, or else'Where as the Secretary of War may direct, as 
the place o£ confinement. The proceedings were published in General Court
Martial Orders No. 1418, Headquarters, Peninsular Base Section, APO 782, 18 
June 1946. I 

3. The only. substantial question presented by the ,record is 'Whether 
the trial was barred by Article of War 39, it being evident that the .arraign
ment o£ accused .. occurred more than two years after the date of the commission 
o£ the o£.t'ense alleged. 

4. Accused was arraigned on 21 May 1946. The evidence shows that he 
11G11absented himself' without leave .from his command (Company , 179th In:tantry, 

United states A.rtey') on 10 March 1944 and 11 came under military control" on 30 
November 1945. · 

At the trial accused pleaded the Statute of Limitations (AW 39) in bar 
o£ trial. The plea was overruled by the President {in the absence of the 
law member}, w.i.thout objection by any member of the court. 

The 39th Article of Viar provides in pertinent part: 

. "Except £or desertion canmitted in time of war, or for 

mutiny or murder, no person subject to military law shall be 

liable to be tried or punished by a court-martial £or any 

crime 6r offense committed more than two years before the 

arraignmant o£ such persona * * * Provided further, That 

the period o£ any absence of the accused .from the juris

diction of the United States, and also an:, period during 

llb.ich by reason of some manifest impediment the accused 

shall not have been amenable to military justice, shall 

be excluded in computing the aforesaid period o£ limita
tion: * * *•" 


. The period of limitation begins to run on the date of the' commission 
o£ the offense. Absence without leave is not a continuing offense and is 
committed on the date the person absents himsel.t' (par 67, ~CM, 1928 (Cor. 
4-20-43)} • , . . . 

'When an accused pleads the Statute of Limitation~ in bar o£ trial, 
and 'When it appears from the record that the statutory period o£ limita
tions as to time has elapsed between the date o£ the alleged offense and 
the date of arraignment, the burden devolves upon the prosecution, if it 
proposes to combat the plea, to prove such absence or other impediment as 
will except the case from the operation of the statute~ The burden is not 
upon the defense to prove that no such impediment existed, and unless such 
impediment existed the' plea should.be sustained (CM 149051; CM 1503.40; CM 
150341; CM 154086; Dig Op JAG, 1912-40, Sec 396 (3)). 
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'.me trial judge advocate contended that the plea in bar should be 
overruled because accused was outside the jurisdiction of the United States 
during the time he was absent 'Vii thout leave. 

A mere allegation to the effect that the whereabouts of the offender 
was unkno-wn to the military authorities during the interval of more than 
two years which had elapsed since the offense, is not a good averment of 
a "manifest impediment" in th'3 sense of the article (R 35640, Oct. 1874; 
Dig Op, JAG, 1912, p 171, 172). 

1 Other than the mere assertion that accused was, outside the juris.:. 
diction of the United States, the prosecution did not prove, or attempt 
to prove, an absence or other im-pediment as would except accused's case 
L~om. the operation of the statute of Limitations. The Board of Review, 
therefore, is of the opinion that·the court erroneously overruled accused's 
plea in bar of trial. 

It cannot be said under all the circumstances of the case, that ac
cused intended to or did waive his rights in the premises by his plea of 
not guilty. He pleaded not guilty only after his plea in bar of trial was 
overruled by the court. Such being the case his trial upon this specifi 
cation, in plain violation of the 39th Article of 'liar, was erroneous and 
unauthorized. This rule con.forms to the opinion of the Board of Review 
previously expressed (CH 313057, Siwy). 

5. The charge sheet shows that accused is 30 years of age and that 
he was inducted at Chicago, Illinois, on 22 February 1943, to serve for 
the duration of the war plus six months. He had no prior service. 

6•. For the reasons stated, the Board of Review is of the opinion 
that the record of trial is legally insufficient to sustain the findings 
of guilty and the sentence. 

·/~~ . 	 Judge Advocate 

Judge Advocate /~: Judge Advocate 

3 
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JAGH - OJ Jl4864 1st Ind 

VID, JAGO, Washington 25, D. C. ·SEP 2 7 1946

TO: The Under Secretary of war 

l. Herewith transmitted far your action ~er Article of war 5<>!, 
as amended by the act of 20 August 1937 (50 Stat. 724;- 10 u.s.c. 1522) 
and Executive Order No. 9556, dated 26 May 1945, is the record of trial 
in the case of Private John Kenney (36735899), Headquarters Peninsular 
Base Section. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally insufficient to support .the findings of. guilty and . 
the sentence and reconnnend that the findings of guilty and the sentence 
be vacated and all rights, privileges, and property of '\'i'hich the accused 
has been deprived by virtue of the findings and sentence so vacated be 
restored. 

3. Inclosed is a form of action designed to ca:rcy into effect thea:l 
recommendations, should such action meet with your approval. 

2 Incls THCJ:AS H. GREEN 
l - Re cord of trial :Major General 
2 - Form of action The Judge Advocate General 

( G.C.M.O. 316, 22 October 19.36). 

\ 
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'WAR DEPARTMENT 
In the Office 	of The Judge Advocate General 

Washington., D. C • 

. JAGH - CM 314876 
DEC 4 1946 

UN:r.TED STATES 	 ) THIRD IN.FlNTRY DIVISION 

) 


v. 	 ) Trial by G.C.M•., convened at 
) Bad Wildungen., Germany., 16 

Private EDWARD J. ROLLINSON ) February 1946. To be banged 
(11116322)., Company B., 139th ) by the neck until dead. 
Airborne Engineer Battalion ) 

OPINION of the Board of Review 
:OOTTENSTEIN., SOLF and FLANAGAN., Judge Advocates 

---·---------------
l. The Board of Review has examined the record of trial in the case 

of the sol.di.er named above and submits this., its opinion., to The Judge 
Advocate General. 

2. The accused was tried upon tra follow.i.ng Charges and 

Specificationsz 


CHARGE I: Violation of the 92nd Article of War. 

Specification: In that Private 	Edward J. Rollinson., Company B., 
'139th Airborne Engineer Battalion., did., at or near Broich., 
Germany., on or about 23 May 1945., with malice aforethought., 
willfully., deliberately.,' feloniously., unlawfully, and with 
premediation kill one Herman Wo~, a human being., by 
shooting him with a pistol., or other firearm. 

CHARGE I11 Violation of the 93rd Article .of War. 

Specification 1: In that Private Edward J. Rollinson., Company 
B., 139th Airborne Engineer Battalion., did., at or near 
Broich, Germany, on or about 23 May 1945., with intent to 
do him bodily harm., commit an assault upon Johann Ieipertz 
by shooting him in tl's shoulder with a dangerous weapon., 
to.wit., a pistol or other firearm. 

Specification 2: In that Private Edward J. Rollinson., Company 
B., 139th Airborne Engineer Battalion., did., at or near 

http:follow.i.ng
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Broich, Germany, on or about 23 May 1945, with intent 
to do her bodily harm, commit an assault upon Christine 
Ieipertz by shooting har in the hand with a dangerous 
lf8apon, to wit, a pistol or other firearm. 

ADDITIONAL CHARGE I: Violation of tm 61st Article of V,ar. 

Specification: In that Private Edward J. Rollinson, Head-. 
quarters Third Infantry Division, did, without proper leave 
absent himself from the Third Infantry Division Stockade, 
Ziegenhain, Germany· on about 23 December 1945 and did 
remain absent until he was returned to military control 
on or about 16 January 1946. 

ADDITIONAL CHARGE II: Violation of the 69th Article of War. 

Specification: In that Private Edward J. Rollinson, Head

quarters Third lnfantry_Division, having been duly 

placed in confinement in the Third Infantry Division 

Stockade, Ziegenhain, Germany, on or about 22 December 

1945., did, at 2000 on or· about 23 December 1945., escape 

from said confinement 'cefore he was set at liberty by 

proper authority. 


He pleaded not guilty to., and was found guilty .of, all Charges and S~ci
fications. Evidence of two previous convictions was introduced. ill 
of the members of tb:l court present at the time the vote ns taken 
concurring, he was sentenced to be hanged by the neck until dead. The 
revielVi.ng authority approved the sentence and forwarded the record of 
trial for action under Article of War L+S, recommending that the sentence 
be commited to dishonorable discharge, total forfeitures, and confinement 
at ha.rd labor for life. • 

3. Evidence for the prosecution. Original Charges I and II and 

Specifications thereof: 


On 23 May 1945, Herr Johann Ieipertz an:i his wife, Christine, occupied 
a house in Broich, Gen:nany (R ?, 17, 20). With them resided Walter 
Riebe and the deceased, Herbert Wolk, two former German soldiers ?Jho had been 
discharged from the German army about l May 1945 and now worked for Herr 
l.eil)ertz (R 13-14, 17, 19, Jl). At about 1300 hours on ~bat date, Herr 
Ieipertz an:i Riebe, having had their noon meal, retired to the. bedroom 
and went to sleep on the couch (R ?, 17). Shortly thereafter, accused 
entered the house, threatened :Frau Iei:pertz with a pistol and demanded 
that sh~ go driving with h:im in a car. She refused. Accused then asked, 
"Are there German soldiers here?" to which she replied, "No, there are 
only civilians here" (R 21-22). Thereupon accused, with his pistol in 

, his band rushed past 1'rau Ieipertz., entered the room where her husband 
and Riebe were sleeping and awakened tham. Accused poked his pistol 
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into Riebe' s ribs and said, "You are a German soldier. · Are you SS? 
Show me your pape;rs" (R 21-22). Riebe, who was wearing civilian clothes, 
sat up on the couch and asked Hezrleipertz' daughter to bring his papers 
to him (RS, 18, 7/). TIE. papers were handed over to the accused, who 
immediately placed them in his pocket (R 8, 18). Accwsed threatened 
Riebe with his pistol, causing him to ron out of the room and flee from 
the house fcr help. As he left, accused fired a shot at him but Riebe 
was not hit (R 9, 18, 22). Riebe was unarmed at the tine (R 18). 
Immediately after Riebe 1 s flight, Herr I.eipertz was ordered to get up 
off the couch and he arxl his wife "Were escorted outside by the accused. 
On the way out, accused shot the I.eipertz• dog (R 9). Accused searched 
for Riebe but could not find him. Then, while Herr leipertz and his wife 
were standing at the gate of the house, accused turned around and shot 
I.eipertz 1n the right shoulder. ·At the time, accused was ten to fifteen 
meters away. Accused then entered the house next door (R 9-10, 15, 22, 
28). J1hile he was inside, Frau I.eipertz, who was in the street, stopped 
an Americp.n vehicle and spoke to tha soldiers riding in it. In the 
midst of the conversation, accused .came out of the houee which he had 
entered a short time before, approached the vehicle and threatened the 
soldiers with his pistol. The soldiers got into the car and drove 
away (R 28-29). Accused returned to I.eipertz 1 house. As he entered, 
:Frau I.eipertz, 'llho was standing at tm gate, saw the deceased, Herbert 
Wolk, looking out of the upstairs window of her house (R 29). At that 
point, Herr and Frau I.eipertz went to the nearby home of Frau Meurer 
in order to bandage HeIT Ieipertz 1 wounded shoulder (R 10-ll, 2,3) •. 

Shortly thereafter, the accused, accompanied by iolk, arrived at 
the Meurer home and smashed in the window of the front door with his 
pistol. &au Meurer cBJOO to the door where the accused pointed his 
pistol at her and demanded, "Open the door. n He smelled of liquor and 
appeared to be drunk (R 33-3?). In reply, she said; 11 The door can't 
be opened, come in the back wayt' (R 3.3). Accused and Wolk went to~the 
rear of the house where they were met by :Frau Meurer. She and 110lk 
were then ordered into the house by the accused. Once inside, the 
accused threatened her with his pistol and asked her where the girl was. 
He was informed that she did not have a girl. The accused then pointed 
his pistol at Wolk am fired two shots (R .34-35). Violk was unarmed 
(R 38). !\hen the first shot was fired, Wolk put his hand to his stomach 
and "yelled" (R .35). The two shots were haard by Herr and Frau leipertz, 
who were at the time in a room of the Meurer home near the hallway where 
this was happening. Immediately after, Wolk entered their room screaming 
and· fell dovm. on a bed in the room. He was bleeding heavily and the 
bed was immediate4r covered with his blood {R 11, 24). &au I.eipertz 
pulled his legs on the bed.· As this was taking place, Herr Ieipertz .. 
looked out of the window and saw accused stan:ling there peering in {R 12). 
Frau leipertz moved toward the bed where Wolk lay. Simultaneously, the 
accused raised his pistol and fired several shots through the window, 
one of them striking :Frau leipertz on the middle .finger of her left 
ha,nd (R 11-12, 24-25). 
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Between 1400 and 1500 hours of that sam day, Dr. Johann Rath 
arrived at the Meurer home in response to a call. Vihile there, he 
examined the body of a man and found a gunshot wound on the upper leg 
of the body. In the doctor's opinion, death had resulted from the loss 
of blood occasioned by puncturing the main artery by the bullet. In 
his opinion the man had died about one hour prior to the examination 
(R 39-4,2). V1hile Dr. Rath conducted the examination, Frau Leipartz 
was present (R 25-26, 41). Although the doctor did not know the deceased, 
Frau Leipertz testified that the man he examined and pronounced dead was.·. 
Herbert Wolle (R 26, 40). After the examination, Dr. Rath examined and 
bandaged a fresh wound on the hand of Frau Ulipertz (R 26, 41). . 

~1th regard to Additional Charges and Specifications thereof, the 

evidence for the prosecution is summarized as follows: 


On 22 December 1945, accused was confined in the Third Division 
Stockade (R 43). He met and spoke to another stockade prisoner, Private 
Smith, and asked Smith if he-wished to leave the stockade. Smith replied 

. that be did not care to go since he expected to 't::e out in a short tine 
(R 4&-47). The next day, accused and Private Smith again had a conver
sation inside the stockade an:l. Smith agreed to leave tba stockade with 
the accused. On tba evening of 23 December, the accused and Private 
Smith escaped from the stockade through one of the •indows (R 47). 
There was a bar missing from tl::e window which was on the ~ound floor 
so they climbed through and j~ped to the ground (R L,J3-49). Although 
the accused and Private Smith had tallced about a hacksaw, Private Smith 
had not cut the bar nor had he seen the accused cut it (R 48). After 
leaving tba stockade, they went to Ziegenhain where they "split up,fl 
Smith going on to Frankfurt alone (R 49). On the night of tba escape, 
Sergeant Rataj, who was in charge of all administrative details of the 
stockade and responsible for all incoming and outgoing prisoners, received 
a report from tm charge of quarters. Sergeant Rataj immediately con-.· 
ducted a bed check of the prisoners and discovered that two of them, 
namely the accused and Smith, were missing (R 43). A. search was made 
of th:! cell block and the stockade but the accused was not found (R 44). 
The witness found a place where the bars had been sawed off and a ladder 
was found leading over the wall (R 43-44). The accused had no authority 
to leave the stockade (R 45). · 

It was orally stipulated by the prosecution, the accused and the 
. defense that tm accused was returned to military control at Paris, 

France on 15 Jarruary 1946 (R 50)., · 

4. Evidence for t:00 defense: 

Walter aiebe was recalled as a witness for the defense and testified 
that the accused was excited and smelled of liquor at the time of the 
incident (R 51). · 

Herr Ulipertz, also recalled as a witness for the defense, testified 
that J::e thought the accused was drunk because .the accused looked "as if 
he had been drlnkingn heavily (R 52-53). ' 

4 
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Captain Edward S. Holcomb, a Medical officer and division neuro

psychiatrist of the Third Infantry Division, testified that he bad 

examined the accused shortly before the trial. Tha e.xamination revealed 

that the accused, at the time of the offense and at the time of the 

trial, bad a m:intal defect which the witness diagnosed as a constitutional 


. psychopathic state. He has subnormal intelligence; his judgment is 
markedly :ilnpa:ired; he is a chronic alcoholic and is emotionally immature 
(R 5.3-54). Accused is more susceptible to the effects of alcohol than 
a normal individual. On cross-examination he testified t.llat at th:3 time 
of the incident, the accused knew the difference between rig,ht and wrong 
and was capable of adhering to the right (R 54). On redirect examination 
the witness stated that, in common with most psychopaths, th:3 accused . 
gave a history of losing his temper·very easily. The accused is emotionally 
less stable than the average person (R 55). 

The accused., after his rights as a witness had been fully explained, 

elected to take the st.and as a witness and testified under oath substan

tiallY. as followsa On 23 May 1945., accused was in Broich., German;y 

(R 56-57). There, he met som German civilians and began drinking With 

them (R 56-57). They drank from six to seven bottles of wine which 

accused had brought to the house (R 57). Hen-Johann Ieipertz was one 

of the civilians present and was drinking with accused during the 

morning (R 59). Together Ieipertz an:i accused drank quite a bit of 

liquor and conversed with each other for about an hour and a half or 

two hours (R 60). During the course of the morning several of the 

bottles of wine were stolen (R 5?). Accused, noticing that the wine 

was missing., questioned th:3 others·concern:ing it (R 57). At that time, 

a small boy, v.ho was pre sent, , told the accused in English that the 

others did not know where it was but that they desired that accused 

search th3 house if it would satisfy him as to their .lack of guilt in 

the matter (R 58, 66). Accused and another German then left th:3 house 

and walked to a nearby residence for the purpose of searching for the 

wine (R 60). The German civilian voluntarily accompanied accused as 

they went from the one house to the other (R 61). On reaching the 

second house, accused am the man entered through ti» back door (R 61). 

There accused began to search (R 61). In the course of his search, · 

accused came to om room in the house and started to go'in (R 61, 65). 

The man., who had accompanied him, attempted to prevent accused from 

entering the room (R 58, 61., 65). As the .fracas progressed, an elderly 

man with a mustache attempted to intervene (R 61-62, 65). He was 

holding a bottle in his hand and came at accused. Accused disengaged 

himself .from the struggle, stepped back, pulled out a P-38 pistol, 

Vihich he was carrying, and shot at both men (R 58, 61-62, 64, 65). 

Accused then went outside the house and walked over to one of the windows 

on the ground floor of the house (R 58, 68). There, through the window, 

he saw the elderly German (R 58). The man took a "whack" at accused 

and accused fired at him (R 58). Accused then lefi the, house and shortly 

thereafier was arrested by the Military Police (R 58). Although accused 

remembers almost everything that happened during the day., ha does not 

remember firing a shot at a Ger~ standing in tha street, nor did he 

remember ever seeing :Frau Meurer or Frau Isipertz at any time before 

the trial. 
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For the Court: 

Herr Johann leipertz was recalled as a l'litness for the court (R 66). 
On the mornin.g of 23 May 1945, at about <nOO hours, ha and BJebe had 
gone into tb3 fields near their home (R 67). They worked in the fields 
until about noon at which tins they returned to the house for dinner 
(R 67). I.eipertz stated that ha did not at any time drink 'With accused 
(R 66-&7). He further testified that he had never seen accused before 
until the time tha\ accused walked into the bedroom of the I.eipertz home 
during the early afternoon of 23 May 1945. He further stated that he 
did not at any time have a quarrel with accused, nor did he at any time 
approach accused holding a bottle in his hand (R &7). .Frau I.eipertz 
upon being recalled as a witness for the court testified that on the 
morning of 2.3 May 1945, Herr I.eipertz and Herr Riebe le.rt the house 
going in tm direction of the potato field (R 68-69). Herr I.eipertz· 
returned to the house at about 1230 hours that day (R 68). .Frau leipertz 
was present in the I.eipertz home all morning and did not at any time 
during that period see accused (R 68). To tb3 best of her knowledge 
her husban::l. never drinks intoxicating liquor (R 68). Accused was not 
at any tins on 23 May. 1945 present in her house with Herr I.eipertz 
drinking wine or anything else (R 68). · 

5. Specification, Original Charge I: The accused is charged 
with the murder _of Herbert Wolk. The Specification alleges that the 
accused: 

"* * * did, at or near Broich, Germany, on or about 
2.3 May 1945, with malice aforethought, wilfully, deliberately, 
feloniously, unlawfully, and with premeditation kill one 
Herbert Wolk, a human being, by shooting him with a pistol, 
or other firearm." 

Murder is defired as "* * * the unlawful killing of a human being with 
malice aforethought." The word "unlawful" as used in· this definition 
means "without legal justification or excuse." A justifiable homicide 
is "a homicide done in the proper performance of a legal duty." An 
excusable homicide is one"*** which is the result of an accident or 
misadventure in doing a lawful act in a lawful manner or 11hich is done 
in self-defense or a sudden affray * * *•" The definition of murder . 
requires that the death of the victim "* * * take place within a year 
and a day of the act or omission that caused it * * *" (par 148a, MCM, 
1928). The most distinguishing characteristic of murder is the element 
of "ma.lice aforethought." The Manual for Courts-Martial defines malice 
aforethought in the following termss 

"Malice aforethought - malice does not necessarily mean 
hatred or personal ill-will toward the person killed, nor the 
actual intent to take his life, or even to take anyone's life. 
The use of the word 1 aforethought1 does not mean that the . ' 
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malice must exist for any particular time before commission 
of the act, or that the intention to kill must have previously 
existed. It is sufficient that it exist at the time the act 
is committed· (Clark). 

"Malice aforethought may exist 'When the act is m1pre
meditated. It may mean any one or more of the following 
states of mind preceding or coexisting with the act or 
omission by which death is causeds An intention to cause 
the death of, or grievous bodily hann to, · any person, 
whether such person is the person actually killed or not 
(except when death is inflicted in the heat of a sudden 

.passion, caused by adequate provocation); knowledge that 
the act which causes death will probably cause the death 
of, or grievous bodily harm to, any person, whether such 
person is the person actually killed or not, although such 
knowledge is accompanied by indifference whether death 
or grievous bodily harm is caused or not or by a 'Wish that it 
may not be caused;***" (par 148a, MCM; 1928). (Under
scoring supplied.) 

Indicative of authorities mpporting the principles set .forth in the 
Manual .for Courts-Martial are the words of Chief Justice Shaw, who in the 
leading case of Commonwealth v. Webster (5 Cush. 296, 52 Am. Dec. 711) 
explains the iooaning of malice aforethought as follows: 

"***Malice, in this definition, is used in a techni
cal sense, including not only anger, hatred and revenge, 
but is intended to denote an action flowing from any 'Wicked 
and corrupt motive, a thing done .ID!!2 ~.. where the fact
has been attended with such circumstances as carry in them 
the plain indications of a mart, regardless of social duty, 
and fatally bent on mischief. And therefore JT1B.1ice is 
implied from any deliberate or cruel act against another, 
however sudden. 

* * * 
"* * * It is not the less malice aforethought, within 

the meaning of tm law, because the act is done suddenly after 
the intention to commit the homicide is formed; it is suffi 
cient that the malicious intention precedes and accompanies 
the homicide. It is manifest, therefore, that too words 
'malice aforethought,' in the description of murder, do not 
imply deliberation, or. the lapse of considerable time be
tween the malicious intent to take life and th:! actual exe
cution of that intent, but rather denote purpose and design . 
tn contradistinction to accident and mischance" (underscoring 
supplied). 

. . 
The authorities to the same effect are manifold and further citation 
thereof would be superfluous. 
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V.hen the evidence is examined in the light of tha above concepts, 
it becomes apparent that the accused is guilty as charged. The speci
fication alleges that the accused, with malice aforethought, feloniously 
killed the deceased by shooting him with a pistol. T11.e evidence discloses 
that the accused, after threatening several unarmed German civilians with 
a pistol and shooting one of them in the shoulder, escorted the unarmed 
and defenseless deceased, at the point of a pistol, to the home of a 
neighbor and there shot and killed him. In law,.it is murder, malice 
being presumed from tha use of a deadly weapon (par ll2a, MCM, 1928), 
when death is caused by the intentional and unlawful use of such weapon 
in a manner likely to cause death, provided that there are no circum
stances serving to mitigate, excuse or justify the act. In order for 
an implication of malice to arise from the use of a deadly weapon, it 
must appear that its use was unlawful, intentional or deliberate (29 
Corpus Juris, Sec 74, pp 1099-1101). In the instant case, the version 
of the homicide related by all the wi tnesees fails to disclose any 
circumstances to excuse or justify the accused's acts. On th3 contrary, 
th3 use of a deadly weapon against the unarmd.and defenseless deceased 
as alleged in this case appears to have been an intentional, deliberate 
and cold blooded homicide. 

Self-Defense. 

It is apparent that the defense relied heavily on the doctrine of 
self-.iefense, upon the theory that a reasonable man, placed in a position 
similar to that portrayed by the acc~ed in his uncorroborated testimony, 
would consider himself in imminent danger of bodily harm, and thus be 
justified in shooting in self-.iefense. But the rule stated in the 
:Manual for Courts-Martial is qualified by the important principle that, 
before a rerson may take a life in. defense of his own, he must have 
retreated, if not in his own house, as far as he safely can (par. 148a, 
MCM, 1928). It is noted that the accused was armed with a pistol and 
his alleged assailants were not. The accused; himself, testified that 
re "backed off" prior to drawing his weapon and firing at the deceased. 
Clearly, the way was open for him·to retreat from the house and thus 
avoid the killing. Instead, he chose to remain and settle the quarrel
in his ovin way. In any event, the question of self-.iefense was a 
question of' fact for the ne:nbers of the court who had an opportunity 

, to mtch the demeanor· of the various witnesses and the accused on the 
_witness stand. The determination of that question against the accused 
is fully supported by the evidence. 

Intoxication. 

It is a general,rula of law that voluntary drunkenness is not 

an excuse for crime committed while in that condition; but it may 

be considered as affecting mental capacity to entertain a specific 

intent, where such intent is a necessary element of the offense. Such 

evidence should be carefully scrut.inized as drunkenness is easily 

simulated or may have been resorted to for the purpose of stimulating 

the nerves to the point of committing the act (par 126;!, MCM, 19:28). 
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The German witnesses to the killing testified that the accused 
appeared to have been drinking. One of those witnesses, Johann Ieipertz, 
testified that the accused appeared to have been drinking heavily. 
Captain Holcomb, the division neuropsychiatrist, testified that the 
accused was more easily affected by liquor than the average person. 
Nevertheless, the accused's testimony is inconsistent with the theory 
that he was so drunk at the time of the offense as to be incapable of 
entertaining a specific intent~ On the contrary he testified to having 
consciously and intentionally fired at the deceased, although he stated 
tha~ the shooting was in self-defense. ·He evidenced sufficient memory 
as, to time, places, and events to negative a:ny inference that he did not 
know what he was doing. It is significant that all the witnesses who 
testified that accused smelled of liquor also stated that he was neverthe
less able to v.alk wi tbout staggering, and that he was also able to 
articulate well enough to be understood, even though he spoke to them 
in German. His act of demanding to see the identification papers of 
Riebe., whom he found in the house when he entered, clearly demonstrates 
accused's ability to use judgment and reasoning a~ the time. . . 

Evidence of intoxication falling short of a proved incapacity in 
the accused to form the intent necessary to constitute the crime charged, 
and m9rely establishing that his mind was affected by drink so that he 
more readily gave way to some violent passion, does not rebut the 
presumption that a man intends the natural consequences of his act. 
It was for the court in the present case to determine the degree .of 
accused's intoxication on the basis of all the evidence before it. 
There was substantial evidence to support a finding that accused at 
the ti.11e. of the offense was capable of forming the purpose and intent 
to kill and that finding should not be disturbed on review (CM 294675, 
Minnick, CM ETO J.2855). 

Sanity. 

There remains for consideration whether the medical testimony 
adduced in this case creates a reasonable doubt as to the accused's 
mental responsibility at the time of the offense. 

The legal standard of mental responsibility under military law is 
stated in the Manual for Courts-Martial as follows: 

"A person is not mentally responsible for an offense 

unless he was at the time so far free from mental defect, 

disease or derangement as to be able concerning the parti 

cular acts cbarged both to distinguish right from wrong 

and to adhere to the right" (5th subpar of par 78~, p 83, 

MCM., 1928). 


The standard for determining mental responsibility in military law 
includes not only the concept involved in th9 traditional right and 
wrong test., but also the more liberal concept involved in the so-called 
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irresisifpl~_impulse test. The first concept recognizes that a person 
~bout appreciation of rightness or wrongness of an,act cannot have a 
criminal mind or formulate a criminal intent. The second concept recognizes 

~-t.,-i-£...a....~r,-~~!1,, _pecause_ of_ mer1tal_illness, is~~pf~je<i:.~~-1:JlD~r-
of choice_oLYQlltion, he does not possess the mental. attitµde-and-fr.eed.om 

. ofclioice essential to- cr{inlnalJi§l?-9.nS.iJ~ility (Par 2,~ Technical Bulletin, 
!~-;-roct 45). '.!he.mental responsibility of the accused is a 
question of fact, and the burden is upon the prosecution to prove beyond 
a reasonable doubt that he is mentally responsible for the offense. He · 
is presumed, however, to have been in fact sane at the time of the· offense 
until a reasonable doubt as to his sanity at that time appears from all 
the evidence. This presumption imrely supplies in the first instance 
the required proof of the capacity of the accused to co.mmit the crime 
charged, and authorizes the court to assWl8 at too outset that he is. 
mentally responsible for his act. V1hen evidence tending to pr,ove that 
the accused was not mentally responsible for the alleged offense is 
introduced eitoor by the prosecution or by the defense, or, in an· 
appropriate case, on the court's own initiative, and such evidence creates 
a reasonable doubt as to the sanity of the accused, he is entitled to an 
acquittal (CM 294675, Minnick, supra); the burden, however, of producing 

/ evidence of insanity is not upon too prosecution, but upon too defense 
"' (MCM, 1928, par ID~, p 110; Davis VS u.s., 160 u.s. 469,; Davis vs u.s., 

165 u.~. 375; Hotema vs u.s., 186 u.s. 413). . 

The findings of the court in the present case that the accused was 
guilty of the offenses charged :imports a finding that the accused was 
mentally responsible at the time of the killing. This finding should 
not be disturbed upon review if there is substantial evidence in the 
record to-sustain it. 

Prior to the trial, the accused was examined by Captain Holcomb, 
the division neuropsychiatrist, 'Who was called as a witness for the 
defense. He testified that as a result of his examination he found 
that at too time of the offenses the accused had a mental defect which 
the witness diagnosed as a constitutional psychopathic state. He has 
subnormal intelligence; his· judgment is markedly impaired; be is a 
chronic alcoholic and is emotionally immature. However, on cross
examination he testified that at the time of the offense the accused 
!glew -~:ba,__dtlference betw~~-n z:ig~~ ~!!~~~d_~~he was capable 
of adhering to the right. He further testified that the accusea, as 
well as most psychopaths, ,"loses his temper very easily and is emotionally 
less stable than the average person. 

_ The substance of tm nedical testimony was that, although the 
accused.suffered from a mental and emotional defect, such defect did 
not render him incapable of distinguishing right from wrong and of 
adhering to the rjeht. 

Accordingly trere was substantial evidence to sustain the court's 
finding that the accused was at the time of the offenses so far free 
from mental defect, disease or derangement as to be able concerning 
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the acts charged to distinguish right from wrong. There is nothing in 
the record to suggest that although accused was aware of the moral 
quality of his act, he was unable to adhere to the right (CM 271889, 
Barbera, 1st Ind, 4b BR 216; CM 294b75, Minnick, supra; CM 284633, 
Farrington, CM ETO 3717; CM 244490, ~, 29 BR 209). 

Accordingly the Board of Review is of the opinion that the evidence 
is legally sufficient to support the findings of guilty of the Specification 
of Charge I. 

6. 'Specifications 1 and 2, Original Charge n, respectively aver 
that the accused committed assaults, with' intent to do them bodily harm, 
upon Johann Isipertz and Christine Isipertz, by shooting them with a 
dangerous weapon, to wit, a pistol, in violation of Article of 'War 93. 
The evidence introduced by the prosecution clearly established a prima 
facie case which was not contradicted by the defense. As for the ability 
of accus~d to form the specific intent necessary to commit these assaults 
and his mental responsibility therefor, see tpe discussion of intoxication, 
and sanity, supra. 

?. The Specification of Additional Charge I. Upon this specification 
accused was found guilty of absence without leave from on or about 23 
December 1945 until on or about 16 January 1946. 

The testimony of Private Smith, who accompanied the accused, and of 
Sergeant Rataj, Provost Sergeant of the Stockade·, sufficiently established 
the peginning of accused's absence without leave. The condition of 
absence without leave having once been shown to exist may be presumed 
to have continued, in the absence of evidence to the.contrary, until 
accused's return to military control (MCM, 1923, par 130~). It was 
stipulated that accused was returned to military coptrol in Paris, 
France, on 15 January 1946. The court was, therefore, warranted in 
finding that the absence of accused terminated "on or about" 16 January 
1946. Th2> finding of guilty of the Charge and Specification herein 
are adequately supported by the evidence. 

8. The Spe~ification of Additional Charge II avers that the• 
accused, having been duly placed in confinement escaped toorefrom before 
he was set at liberty by proper authority, in violation of Article of 
½ar 69. In order to establish accused's guilt under this specification, 
it was incumbent upon the prosecution to show that accused was duly 
placed in confinement, and that he freed h:unself from restraint of his 
confinement before he had been set at liberty by proper authority (MCM, 
1928, par 139h). The evidence adduced by the prosecution clearly 
established that on 22 December 1945 the accused was confined in the 
Third Infantry Division Stockade. His confinement therein is presumed 
to have been legal (MCM, 1928, par 139g). On the evening of 23 December 
1945, at about 2000 hours, the accused and another stockade prisoner 
were missing. An examination of the cell block shortly. thereafter· 
revealed that a bar o! the cell block had apparently been cut and a . 
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ladder -was found leading over the wall. It was shown that the accused 
was not authorized to. leave the -stockade. In the opinion of the Board 
of Review the finding: of guilty of the Specification of the Additional 
Charge ll is fully supported by the evidence. 

9. The allied papers attached to the record of trial show that 
Lieutenant Colonel Jesse c. Drain, Jr., who sat as president of the 
court, "P/8.S the officer who, on 5 :February 1946, forwarded the additional 
charges with the recommendation that "accused be tried by general court
martial." The record shows that the trial judge advocate failed to · 
disclose this fact to the court. 'Vihen the members of the ·court were 
asked to state 'any facts which they believed to be grounds of challenge, 
by either side, against any member, Lieutenant Colonel Drain remained 
silent. He was not challenged for cause or peremptorily and the accused 
affirmatively stated that he did not object to any member present. 

There is no indication that Lieutenant Colonel Drain was legally 

incompetent to serve on the court. He was neither the accuser nor a 

witness for the prosecution (AW 8) and he was not the investigating 

officer. 


The indorse:ci.ent forwarding the charges may be considered as a 
routire expression of an opinion that the charges were of a character 
proper for trial by a general court-martial which does not amount to 
an opinion as to the guilt of the accused (CM 167584, Sulli.J!ll; 
CM 219582, Braden). The presence on a court of an officer who has 
forwarded the charges recommending trial by general court-martial is 
not ipso 1!£12 prejwicial error. The test is whether, looking at the 
record as a whole, the substantial rights of the accused have been 
prejudiced (CM 232864, ~). 

In our opinion it is error for the officer who forwards charges 
recommending trial by court-martial to sit as a member of the court 
-without disclcsing that fact. He should either disqualify himself 
voluntarily if he had formed an opinion concerning the guilt of the 
accused,· or, if he has formed no such opinion, he should announce his 
connection 'With the case so that both sides may have sufficient knowledge 
upon which to base a decision whether he should be challenged for 
cause or peremptorily. Although the papers accompanying' the charges 
were available to the defense (par 41.!; MCM, 1928), his failure to 
interpose a challenge does not constitute a waiver of Lieutenant 
Colonel Drain's disqualification. (CM 167588, Errigo; CM 167576, 
Lanfair; CM 187781, Starks~ Sayles) . 

Nevertheless, after a review of the entire record it cannot be 
. · said that the substantial rights of the accused were injuriously 

affected by the error noted. . 

It does not appear that Lieutenant Colonel Drain had access to the 
original charges which pertained to murder and assault, or to the allied 
papers attached thereto. ' 
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The original Charges had been served on the accused on 25 January 

1946. The additional charges which Lieutenant Colonel Drain forwarded 

were .not prepared until 28 January 1946. Accordingly no inference ma;y 

be drawn that Lieutenant Colonel Drain had acy Prior knowledge of, or 

that be expressed any opinion with respect to, the original charges. 


The evidence in support of every element of the Additional Charges 

was clea1· and compelling. It is well settled that where the evidence 

for the prosecution is compelling, participation in the trial by an 

officer who forwarded the charges recommending trial by general court

martial is not considered to have injuriously- affected the substantial 

rights of the accused under Article of 1'41.r ~ (CM 210612, MaddoxJ 


• CM ::0392.3, ~J CY 203802,. Braman; CM 200942, Cole; .CM 200328, . 
BoutillerJ C1il 190127, Hammond; CM 190115,· Treat; CM 188240, Mercer et .11). 

10. Accused is 21 years of age and enlisted 9 November 1942 at 

Boston, Massachusetts, with no prior service, to serve for the duration 

of the war· and six months. · 


. In the allied papers accompanying the record is a psychiatric 

report which includes the following brief personal history of the 

accuseda 

"* * * There is no evidence of hallucination, delusion, 
phobia, or obsession other than a confirmed hate of all 
Germans. He was well oriented in all spheres of t:lme, 
place, and persons and his memory for both recent an:i 
remote events was within normal limits. Both insight 
and judgmant were markedly impaired. A. psychometric 
test revealed tba.t his I1¥:1ntal age was 11 years. 

"Family history and early childhood development 

were significant. He was brought up in a home early . 

disturbed by the death of the .father. He was further 

raised by his mother and step-father. He wet the bed 

until the age of about 11 arrl has been a chronic nail- . 

biter all his life. In childhood he had temper tantrums 

and was unruly. He disliked school and refused to 

attend regularly. Ha frequently played truant and was. 

finally I requested to leave' by the principle when he 

was in the 3rd year of HighJSchool. 


"In civilian li.fe he was frequently in difficulty 

with the law. He has been arrested 17 or 8 1 times but 

denies spar.ding more than a night in~jail. -Most of his 

offenses were for being drunk and disorderly out one 

charge was 'beating up a policeman'. 


· "In military servite he continued to have conflicts. 
He has been court-martialed·wee times for charges of 
being drunk and disorderly and A",\OL. He was sentenced 
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6 months confi.nerent for each of the three courts
rnartial. He has been a steady drinker of alcoholic 
beverages to the degree of drinking I all 1 can get 1 • 

He has been drunk on numerous occasions and invariably 
becomes involved in physical and mental conflict vii.th 
his companions. He also smokes excessively._ 

"This soldier has been living by his Ol'IIl rules 
and regulations for many years. He is emotionally 
unstable, emotionally :immature and does not profit 
from his past experiences. Be is anti-social, has 
markedly impaired judgment and perfoms acts without 
thinking of the consequences. In addition ha does not 
have tm benefit of an average intelliv.ence. Therefore 
this soldier is being diagnosed as~ Constitutional 
Psychopathic State with emotional immaturity and 
.alcoholism, chronic." · 

11. The court was legally constituted and had jurisdiction of 
the person and the offenses. No errors injuriously affecting the sub
st.antial rights of the accused were committed during the trial. In 
the opinion of the Board of Review, the record of trial is legally 
sufficient to support the findings and the sentence and to 'Warrant 
confirmation thereof. Tb:l·death penalty is authorized upon conviction 
of murder in violation of Article of War 92. 
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JAGH CM 314876 1st Ind 

'WO., JAn.O, Washington 25, D. C. MAR ~ 1947 

TOi The Under S~retary of War 

l. Herewith transmitted £or the action ot the President are the 
record o:£ trial and the opinion of the Board o:£ Review in the case ot 
Private Edward J. Rollinson (llll6322), Canpa.ny B, l39th Airborne 
Engineer Battalion. 

2. Upon trial by general court-martial this soldier was .found 
guilty of' the murder of' Herbert Wolk, a Gerl!lan civilian, in violation 
of Article of War 92; of assault upon two German civilians with intent 
to do bodi.:cy' harm by shooting them With a pistol, in- violation of 
Article .of' War 93; of absence Without leave .f'ran 2J December 194.S to 
16 January 1946., in violation of Article of War 61; and of escape .from 
con:tinement on 23 December 1945., in violation ot Article o:£ war 69. 
Ha was sentenced to be hanged by the neck.until dead. All the members 
o:£ the court present at the time the vote was taken concurred in the 
sentence. The reviewing authority approved the sentence and .f'orwarded 
the record tor action under Article of war 48, recommending that the 
sentence be canmuted to dishonorable discharge, total. .f'orf'eitures, and 
con:£inement at hard labor £or life. 

3. I concur in the opinion o:£ the Board o:£ Review that the record 
·of 	trial is lega.J.:cy su:£.f'icient to support the £1.ndings ot guilty and 
the sentence and to warrant confirmation of' the sentence. Ji1 view ot 
all the circumstances., including the recommendation of the reviewing 
authority., accused• s susceptibility to alcoholic drink., his intoxicated 
condition., his fixed hatred for all Germans., and the tact that the 
offenses were committed by a combat soldier about :fifteen ~ a.f'ter 
the termination of hostilities with German;r, I recommend that the 
sentence be con:tirmed but that it be commuted to dishonorabie discharge, 
i'or.t'eiture of all -pay- and allowances due or to become due, and confine
ment at hard labor £or the term of the natural lire of accused., and 
that the sentence as thus commuted be carried into execution. I further 
l'ecammend that the United States Penitentiary, ]Jawisburg., Pennsylvania, 
be designated as the place 0£ confinement. 

4. Consideration has been given to a copy ot a letter .from Mr. 
Roger Robb and Yr. John w. Jackson., attorneys tor the accused, address!9d 
to the Secretary ot War, dated 22 November 1946, and inclosures thereto 
pertaining to the accusedI s mental condition. 
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5. I.nclosed are a dratt of a letter for your signature, trans
mitting the record to the President for his action, and a farm or 
Executive action designed to carry- into e!'fect the recommendation 
herein.above made, should such recanmendation meet with yoar approval• 

.3 Incls THa.tAS • GREEN 
l. Record at trial J.fa.jor General 
2. Dfi ltr for sig llSW The Judge Advocate General 
3•. Farm ot Executive action 

C o.c.M.o. <n, 18 March 1947.) 
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WAR DEPARTMENT 
In the Office of The Judge Adv ate General· 

Washington 25, D. • 

.IA.GK - CM 314884 
"3 oc-, 1946 

U N I T E D S T A T E S ) UNITED STATES ARMY FORCES 
WESTERN PACIFIC 

v. ~ 
) Trial by G.C.M., convened at General 

Priva.te JAMES H. KEITH ) Engineer District, A.PO 75, 24 April 
(38667606), 795th Engineer ) 1946. Dishonorable disoha.rge and 
Dump Truck Company. ) confinement for life. Penitentiary. 

REVIER' by the BOA.RD OF REVIEtf 

SILVEHS, MoAF~ and ACKROYD, Julge Advocates 


--·--~----------------------
l. The Board of Review has examined the reoord of trial in the case 

of the soldier named above. 

2. The aooused waa tried upon the following Charge and Specifications 

CHA.RGEa Violation of the 92nd Article of War. 

Specificationa In that Private J9.IDBs H. Keith, 795th Engineer 
Dump Truck Company, then 1364th Engineer Dump Truck Com.pa~, 
did, at the 1364th Engineer Dump Truck Company area, on or 
about 16 February 1946, with ma.lice aforethought, willfully, 
deliberately, feloniously, unlawfully, and with premeditation 
kill one Technician 5th Grade Bouford Moreland, a hums.n being, , 
by striking him on the head with a _hammer. 

He pleaded not guilty to and was found guilty of the Charge and ita Specifica
tion. Evidence of one previous conviction was introduced. He was sentenced 
to be dishonorably discharged the service, to forfeit all pay and allowances 
due or to become due, and to be confined at hard labor at such place as the 
reviewing authority might direct for the term of his natural life. The. 
reviewing authority approved the sentence, designated the U.S. Penitentiary, 
McNeil Islalld, Washington, as the place of confinement, and forwarded the 
record of trial for action under Article of War so½. · 

3. '.lhe Board of Review adopts the statement of the evidence and law 
contained in the Staff Judge Advocate's review. 

4. The court was legally constituted and had jurisdiction over the 
accused and of the offense. No errors injuriously affecting the substan
tial rights of the ac~us ed were co:mmitted during the trial. The Board of 
Review is of the opinion that the record of trial is legally sufficient t6 
support the findings of guilty and the sentence. A sentence to death or 



imprisonment for life ia mandatory upon a. conviction of a Tiolation of 
Article of Wa.r ·9_2. Confinement in a. penitentiary is .a.uthorhed by Article 
of War 42 for the offense of murder, recognized a.a e.n offense of a civil 
nature and so punishable by penitentiary confinement by sections 273 a.nd 
275, Criminal Code of the United Sta.tea (18 USC 452,454). 

Judge Advooa.te 
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WAR DEPARTMENT 

In the Office of The Judge .Advocate General 


Washington., D. c. 


I 

4 OCT 1946 
UNITED STATES ) smH Arua 

) 
v., ) Trial by G.C.M., convened at 

) Presidio of San Francisco, 
Captain GEORGE W. DOUGHERI'Y ) California, 27 May 1946. 
(0-1319728)., Infantry. ) Dismissal. 

OPINION of the BOARD OF REVIEW 
SILVERS, li:J.F'EE and ACKROYD, Judge .Advocates 

l. The record of trial in the case ot tne· officer named above has 
been examined by the Board of Bel'iew and the Board submits this., its opinion, 
to The Judge .Advocate General. 

2. The accused was tried upon tne follovdng Charge and Specifications: 

CHARGE.Ia (Withdrawn. by order o:t reviewing authority.) 

CHARGE IIa · Violation of' the 95tn Article o:t War. 

Speci!ication la In that Captain George William Dougherty did, 
at San Francisco, Calif'ornia, on or about January 7, 1946, 

.. wrongfully and unlawi'~ make and utter to Richelieu Hotel., 
San Francisco, California, a certain c.beck, in words and 
figures, to 'Wi.ti 

llonterey Office 
Bank ~ .America· 

National Trust and Savings Association 
__ San Francisco, Calif., Jan 7th, 1946 

Pay to the order o:t Cash $6.00 
Six and no/100------ ·-- Dollars 

George W. Dougherty 

and by means thereo.f, did fraudulently obtain .from Richelieu 
Hotel the sum of $6.00 (Six Dollars) he., the said Captain 
George William Dougherty, then well knolling that he did not 
have and not intending that he should have axry account l'lith 
the Bank of America for the p~ent of said check. 
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Specification 2: (Finding of guilty disapproved by reviewing authority.) 

Specification J: (Finding of guilty disapproved by reviewing authority.) 

Specification 5: (Finding of guilty disapproved by reviewing authority.) 

Specification 6: (Finding of guilty disapproved by revievd.ng authority.) 

i~CYI'E: Specifications 4., 7., 8 and 9 differ· materially f'rom Specification 
1 onl3' in the date., amount and name of compa..ey- who cashed the checks 
as indicated below: · 

SEecification Date Amount ComEany Cashi~ .Check 

4 26 Jan 1946 ;1,.00 Crystal Lounge

7 l2 Feb 1946 $20.00 Shomers Inc. 

a· l2 Feb 1946 $2$.00. Bellevue Hotel 

9 l3 Feb 1946 ,2,.00 Bellevue Hotel 

He pleaded not guilty to., and was found guilty of., the Charge and all Speci

fications. No evidence of any previous convictions was introduced. He was' 

sentenced to be dismissed the service and to i'orfeit all pay and allowances 

due and to become due. The reviewing authority disapproved the findings of 

guilty of Specifications 2., 3., 5 and 6 and approved only so much of the sen

tence as provided for dismissal from the service and forwarded the record 

of trial for action under Article of War 48. 


3. Evidence for the Erosecution. · 
_. 

As to SEeci.i'ication 1. 
! • ' ; 

Mrs. Florence Honan., Chief Clerk of the Richelieu Hotel, identified a 

check for the sum of $6.00 drawn on the Bank of America, payable to cash, 


. and signed George· w. Dougherty. This check -was given by the accused to the 
Richelieu Hotel for room rent. Upon presentation of this check to the drawee 
bank payment was refused. This check has not been paid (R. 10; Pros. Ex. 1) • 

. . 

As to SEecification 4. 


William M. Smitn, an employee of the Crystal Lounge, identified a check 
for the sum of $1.5.00 drawn oli the Bank of America, payable to cash, signed. 
George W. Dougherty, and indorsed George W. Dougherty, Captain, Infantry, · 
01319728, Presidio of :Monterey. This check was handed to the witness by' 
the accused and the witness gave the accused ~l.5.00. The check was presented 
to the bank and returned unpaid in the usual course of business. At the • 
time of tri~ this check bad not been paid (R. 17, 18; Proi:;. Eic. 3). · 
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As to Specification 7. 

Williams. Black, Manager of Shomers, Inc., identified a check in the 
sum of $20.00, drawn on tne Bank o! America, payable to cash, signed George 
w. Dougherty, and indorsed George w. Doughe;rty-, Captain, Infantry, 01319728, 
Presidio of Monterey, Cali.fornia. This check was given for merchandise 
amounting to $9.19 plus Federal tax. The difference between the amount of 
the purchase and the amount of the check was returned to the customer in 
cash. The accused looked like the man who gave him the check. Upon pre
sentation of this cheok to the drawee bank payment was refused (R. 23, 24, 
25; Pros. Ex:. 6). 

As to ·specification 8 and 9. 

Mrs. Minerva Warrick, an employee ot the BellGwe Hotel, identified a 
check in the sum ot $25.00 on tbe Bank of America, pqable to cash, signed 
George w. Dougherty, and indorsed George W. Dougherty, 01319728, Captain, 
Infantry (R. 28; Pros. Eic. 7). She also identified another check in the 
sum ot $25.00 drawn on the :Sank of America, payable to cash, signed George 
w. Dougherty and indorsed George Jr. Dougherty, 01319728, Captain, Presidio 
of Monterey, California (R. 29; Pros. Ex:. 8). She further testified that 
the accused signed the checks in her presence and that she gave the accused 
$25.00 in cash for each check. Neithe? check was e"Ver paid (a. 28, 29, 30). 
Prosecution's Eichibit 7 is referred to in Specification 8 and Prosecution's 
Exhibit 8 is referred to in Specification 9. 

' . 
-..'. 

Stai'.f Sergeant Glenn Rasche, Criminal Investigation Section, testified 
that he had seen the accused sign his name a number of times and would 
recognize the signature o£ the accused. Sergeant Rasche then examined. 
Prosecution •s Exhibits 1, 2, 3, (;,, 1, 8 and 9 and stated that in his opinion 
tr.e signatures appeat'ing on each exhibit was the signature of the accused 
(R. 33, 35). 

N. P. Hasselo, Manager of the Monterey Branch of the Bank of America, 
testified by deposition that Captain George w. Dougherty ·or Captain George 
William Dougherty did not have an account with his bank between 7 January 
1946 and 26 Jamiary 1946 (Pros. Ex. 11). Aloysius Dettling, Pro-Assistant 
Cashier, Market-New Montgomery branch of the lank o£ America, testified by 
deposition, that the records of the bank show that neither George W. 
Dougherty nor George William Dougherty- ever had an account 'With the bank 
(Pros. Ex. 12). 

It was stipulated that the following statement, made by the accused 
before the trial, is correcta 

11I have no account whats':)8ver, in any Bank of America 
either at Monterey, Cal.U'ornia, or ans- place, therefore, I 

·realize that any- check drawn against the Bank of .America was 
drawn despite the fact that I did not have an account at such 
bank" (R. 40). 
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4. 	 Evidence for the defense. 

Captain Rush B. Faville, Medical Corps, .Neuropsycniattic Services, 
I.etterman Genera1 Hosp1ta1, testified that the accused had been a patient 
in his ward at letterman General Hospita1 since 15 February .1946. _He had 
observed the accused dai.13' (R. 4.5). The accused was in a closed neuro
psychiatric ward (R. 49). In his opinion tne accused •s condition was 
such that it 110uld have been possible that tne accused was suffering from 
a condition bordering on loss o! memory or amnesia !or the two months prior 
to his entry into the hospital (R. 48). It is impossible to determine 
whether or not the accused was actually suffering from amnesia during this 
period. In his (Captain Faville •s) opinion, between 7 January 1946 and 
l.3 February 1946, the accused knew right from wrong and was able to choose 

the right (R. 49). '£his 'Witness testified as to the mental condition of 

tne accused as !ollowss · 


. "Q. In your opinion, Captain Faville, YAU you tell the 
, court, Captain Faville, what the usua1 sympt~ of amnesia are? 

11A. That is a ~othetica1 question. Symptoms would 
usually be th.at the patient, a man, or subject, would discover 
that_ he had .been sane~lace ·there and had done something of 
which he had no rremofy. There are no actual symptoms in that 
he has any better feelings, or that it is a lapse of memory, 
so that the .first occasion be knows about is usuaJJ¥ when he 
is either reminded that he has done something in the past or, 
i.t' he suddenly nas a recovery of his memory, he discovers 
himself in unusual surroundings and cannot explain how he got 
there~ that is, roughly, the symptomology. Usu.a.1J¥ there are 
scattered or clouey memories at various times during that 
period. It is not an absolute or canplete loss o.t' memory. 
There are little episodes that face him, with that difficulty, 
and he will remember" (R. .51) • 

11TJA: The ,fact that a peB>n is suffering from amnesia 
affect their knowledge o.t' right and wrwg? 
· 11A. Was the question 'did it' or •could it 1? 

"TJA.s Would it normally, say, since it is a eypothetical 
question.

"A. I believe it could very easily. _ 
"TJAs Does, normally, a person suffering from amnesia 

a1so 	lose his ability in distinguishing right from V4" ong? 

11A. While he is suffering? 

11TJA: Yes. _. 

"A. I beli~ve that ordinarily he would not" (R. 52). 


":Ws Have you examined the accused as to his capacity to 
tell right !ran wrong on January 7 1946, January 25, January 
26, and February 12, February l.3? · 

"A. No, sir, not on ti:1ose specific dates. I have to be 
specific as to those dates? We didn't know those dates at the 
time of our exa,mination. We did cover tne period from the a1
leged offense to the time he v1as admitted to our ,rard. 
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11 I.M: :From the alleged offense, those are the dates 

of the offenses, January 7, 25 and the other tnree•.Did 

he know right from wrong? · 


11A. It ,·,as our opinion t.nat he did, yes, sir. 

"I.:.!: And he was able to choose the right? 

11A. That's rignt. 

11 I.Ma Can you say whether he lmows right from wrong today? 

11A. Yes,, sir, I believe he does. 

11.lli: He can adhere to the right? 

11A. He can adnere to the rignt" (R. 49-50). 


The accused, having been warned o! his rights, elected to be sworn 
as a 'Witness in his O'Wil behalf. He testified that he was 41 years of age. 
His profession is that of attorney and he had practiced his profession 
for 16 years before entering the A.rrrw• He has been in the Army since 
5 October 1942. Arter thirteen weeks of. basic training he was sent to 
the Infantry School at Fort Benning and comrd.ssioned a second lieutenant 
on 20 May 1943. He was sent to Camp Croft and served a short time as a 
platoon leader, after w.nicn he was assigned to the Stai'f Judge Advocate •s 
Office. He acted as trial judge advocate of general and special courts
martial. About l November l9L4 be was ordered to the Milltary Government 
School at Charlottesville, Virginia, for a six-weeks• course and upon 
completion thereof he was ordered to Northwestern University Civil Affairs 
Training School !ar a six-months I course. On l July 1945 he 1Jas ordered 
to the Presidio of Monterey, California. He is unable to account for his 
actions between 7 Januazy 1946 and 15 February 1946, as he has no recol
lection of his actions between these dates. He has no knowledge or recol
lection of signing the checks presented in evidence but the checks appear 
to bear bis signature (R. 54, 55, 56). On cross-examination., the accused 
stated that he drinks moderately but not to the extent that it interferes. 
'With his duties (R. 60). He never missed a day o! duty because of drink

. ing and he never used drugs (R. 71). 

5. The evidence in this case is clear and convincing that the 

accused .did at the times and places alleged in fpecifi.cations·1, 4, 7, 

8 and 9 issue the checks described in the specifications and did receive 

money, merchandise or services in retum tnerefor, and that the checks 

had never been paid. · 


The main question presented by the case mey- be stated as follows: 

Was the accused's mental condition such that, at the time of the issuing 

the checks, he was capable of distinguishing right from wrong and of ad

hering to the right? 


Paragraph 78,!, Manual for Courts-Marti.al., provides in part: 

5 


http:Courts-Marti.al


(256) 

"*** A person is not mentally responsible for tbe 

offen-se unless he was at the time so far free from 
mental defect, disease, or derangement as to be able 

concerning the particular acts charged both to dis

tinguish right from wrong and to adhere to the right 


* * *•" 
The accused neitner admits nor denies issuing the checks set fortn in 

the specifications of Charge n. He merely states that he is WlB.ble to 
remember anything concerning his actions for the period 7 January 1946 to 
15 February 1946. He has no recollection of signing any of the checks 
presented in evidence, but the checks appear to bear his signature•. 

Captain Faville, Medical Corps,· Neuropsychiatric Services, testifying 
for the defense stated that nonnally a person su.!fering from amnesia would 
not lose his ability to distinguish right from wrong and that in his opinion, 
both at the time of the trial and during the period between 7 January 1946 
and 13 February 1946, the accused lmew right from wrong and was able to 
choose the right. The fact that a person may be su.!fering from amnesia is 
not in itself a defense to a criminal action. The condition must be such 
that t:\}e accused cannot distinguish between right and wrong and cannot ad
here to the· right. This is a question of fact to be decided by the court 
and .the court by its .finding of guilty determined tllis question against 
the accused (CM 260476, Hays, 39 BR 371; CM 225837, Gray,~ BR 346). In. 
issuing the checks involved in this case, the accused used his coITect name, 
rank, serial number and station. Upon all the evidence the court was justi 
fied in concluding that he was mentally responsible in all particulars, 
that he was capable of having the criminal intent involved in the offenses 
charged and that at, the time thereof' he knew right from wrong and could 
adhere to the right. 

6. War Department records show that the accused is 47 years of age 
and married. He is a high school graduate and studied six years at Ohio 
State University but did not graduate because of illness. His major 
subjects were American history and law. Frc«n 1924 to September 1942 he 
practiced law at Toledo, Ohio, and earned an annual income of $7500.00. 
On 22 September 1942, he was voluntarily inducted into the Army for the 
purpose of competing for selection as an officer candidate. Upon com
pletion of basic training, he attended officers' candidate school at the 
Infantry School, Fort Benning, Georgia, and upon graduation was com
missioned and appointed a temporary second lieutenant, Inf'antry, Arrey 
of the United States, on 20 May 1943. He was given a temporary promotion 
to the grade of first lieutenant on 29 December 1943 and to the grade of 
captain on 18 Jul;r 1944. He graduated from the School of Military Govern
ment, Charlottesville, Virginia, and the Civil Affairs Training School 
at Northwestern University. 
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7. The court was .lega~ constituted and had jurisdiction over the 
accused and of the offenses. No errors injuriously af.tecting the sub
stantial rights of toe accused were camai tted during the trial. The 
Board o.r Review is of the opinion that the record of trial is legal:l¥ 
su!ficient to support the finding of guilty and tne sentence and to war
rant confirmation of the ·sentence. Dismissal is mandatory upon conviction 
of a violation of Article of .iiar 95. 

~C,~, Judge Advocate 

-.ea_. .......11.... f_,;...:m...__ :i-.__, Judge Advocate 
fw..___.... ....c..=---4'=~=-..... 

-~.......~LJ:~.....i:.........,...avk..__J.;,-...w-;....,&,,'i4iA-l ____, Judge Advocate 
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JAGK - CM 314899 	 1st Ind 

VID, JACO, ,rashington 25, D. c. OC;i' .1 J d46 

TO: The Under Secretary of War 

1. Pursuant to Executive Order Ho. 9556, dated l.Ia.y 26, 1945, there 

are transmitted herewith for your action the record of trial and the 

opinion of the Board of Review in the case of Captain George 'il. Dougherty 

(0-1319728), Infantry. 


2. Upon trial by genera.1 .court-martial this officer was found guilty 

upon nine specifications of .mald.ng and uttering nine checks with intent 

to defraud in violation of Article of 7ia.r 95. No evidence of any previous 

conviction was introduced. He was sentenced to be dismissed the service 

and to forfeit all pay and allowances due or to -become due. The review

ing; authority disapproved the finding o"r guilty as to· four specifications 

(Specifications 2,3,5 and 6), approved only so much of the sentence as 

provided for disudssal from the service and fonvarded the record of trial 

for a.otion under Article of War 48. 


3. A summary of the evidence may be found in the accompanying opinion 
of the Boa.rd of Review. The Board of Review is of the opinion that the 
record of trial is legally sufficient to support the findings of guilty 

, and 	 t..1.e sentence and to warrant confirmation of the sentenc·e. I concur 
in that opinion. 

Between 7 ·January 1946 and 13 February 1946 the accused made a.nd 
uttered five separate checks to various firms in San Francisco, California. 
The checks ranged from ~6.00 to ~25.00. For each check the accused received 
service, merchandise or money and in one case merchandise and money. Upon 
presentation of these checks p~ent was refused because the accused did 
not have an account at the drawee bank. The checks were never paid. Ac
cused's only explanation.of his conduct is merely.that he does not remember 
·his actions during this period of time. It was proven that during this 
period the accused knev1 ·right from wrong and could adhere to the right. 

4•. The actions of the accused in knowingly issuing a number of checks 
upon a bank wherein he did not have an account clearly warrants dismissal. 
I therefore reco:r.ur~nd that the sentence as approved by the reviewing au
thority be confirmed and carried into execution. 

5. Inclosed is a form of action designed-to carry into execution the 

foregoing recommendation, 


2 Inola 
1. Record of trial 	 Major ·General 
2. Form of action · The Jud,e Advocate General 


( o.c.M.o. 327, 30 October 1946.) 8 


should it meet with your approval.• 

H. 
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WAR DEPARMNT ~259)
In the Office of The Judge .Advocate General 

Washington 25, D.c. · 

APR l 6 19J7 

JAGQ - CM .'.314919 

UNITED STATES) FOURTH ARMY 
) 
) Trial by G.c.M., convened at 
) Fort Crockett, Texas, 3-4 

First Lieutenant CHARLES 	 ) April 1946. "Dishonorable dis
C. B. BONNER (0-513992), 	 ) chargi' and con.finement for 
Corps 	of Engineers. ) three (.3) J8 ara. 

) 

OPINION of the BOARD OF .REVIEW 
HICKEY, SCHENKEN and PARSONS, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the off'icer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was triad upon the following Charges and Specii'ica
tionsa 

CHARGE Ia Violation of the 61st Article of War•. 

Specii'icationi In that 1st Lieutenant Charles c. B. Bonner, 
attached unassigned to .Reception Station Number Fourteen, 
Camp Beale, California, did, without proper leave, absent 
himself from his, station at Camp Beale, California from 
about 24 J~ 1945 to about .'.30 November 1945. 

CHARGE IIa Violation of the 96th Article of War. 

Specification: In that 1st Lieutenant Charles C. B. Bonner, 
attached·unassigned to Reception Station Number Fourteen, 
Camp Beale, California, did, at Fort Worth, Texas, on or 
abo~t 18 August 1945, l'lith intent to defraud, wrongfully 
and unlaw.f'ull3' make and utter to The Fort Worth National 
Bank,· a certain check, in words and figures as follows, 
to wit: 

"Long Beach, Calif'
FeP• Vfer.it,~ ____8__-__1__8_______. 1945 No _______ 
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BANK OF AMERICA 
H P:QR'R WQR'DI H.&.'HGNAI. BANK 37-5 

·. 4th & Pine Sta• 

.Pq to. Cash- - - - - - - - - - - - -,- - - o:a ORDER $500.00- . . 3294 · . 

, Five liUJlSt!d & po/loo DOLLARS 


Chas CB Bonner 
lst Lt C.E. 0,.513992n 

and by" means thereof, did .f'raudulent'.cy' obtain .from the said The 
Fort Worth National. Bank tJJ.e sum o.f' $500.00, law.f'ul money o.f' the 
tbited States, he, the said lat ld.eutenant Charles c. B. Bonner, 
then wll knowing that he did not have and not intending that he 
should have arq- account 'With Bank o.f' .Am:trica, 4th & Pine Streets, 

, Long· Beach,· Cali.t'ornia, .for the payment of said check. 

He pleaded not guilty to and was .found guilty of both Specifications and 

Charges•. No evidence of 8lJ.1' previous convictions was introduced. He was 

senten,ced to be "dishonorab'.cy' discharced the service,• to .forfeit all P8'1' 

and allowances due or to become due, and to be con.fined at hard labor .f'or 

three years. The reviewing authority approved the sentence and forwarded · 

the record of trial :tor action,.under Article of War 48. · · · · 


. 	 . 
3. Dlguir;y;. ~ sanity o.f' accused~ Upon &ITaignment defense counsel 

· n,quested that the court inquire ...nto the sanity of accused and the court 
directed that such inquiry' be made. The prosecution introduced ·the pro- . 
ceeclings of a board of three medical ofricers which met· pursuant to proper 
authorization at Fort Crockett, Texas, on 20 March 1946, .for the purpose ot ' 
conducting a thorough psychiatric examinati~ of accused lPros.,k. lJ 

· R 8). This board i'ound1 	 · . , ' • . · 

a. 	 That the patient is sane and able to: determine right .from 
wrong. ' 

b.. 	 TholJ&h sane, he has not been able to ref',:l'ain from the 

wrong. 


c. 	 He is able to conduct his defense and cooperate 'With hi1 

cOW1Sel 1ntel.11gen~. · · · 


Eacl} member of the.board, one· of.whom was a psychiatrist, testified in 

support of the board's findings •. .lcc~ed had been under observation by". 

the board members during a· three months· period .from about 19 December 1945 

to 20 lCaroh 1946 (R 12, 44, 66, 81). The board.held its first meeting on 
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2 January 1946 at Fort Crockett., Texas (R 14) and at that time the board 
was doubttul of accused's ability to adhere to the right. As a result 
accused was transferred to camp S1'if't., Texas., !or 1'lrth.er obsenat1.on 
(R 69., ~A). At Camp Swift accused was found sane and able to distin-, 
guish right from 1t'l'Onc., but becauee ot his character and behavior dis
order it was be.li•ved that his chances of •re.training from the wrong• 
in the future WBre slight CDet. Ex. A; R 65) •. The senior, member of the 
Fort Crockett board., an eye., ear., nose and throat S{l8cialist., testified 
both that accused waa not sane and of unsound mind (R 9) and that ac
cused 1t'8S 'sane (R.181 19) and that accused has not been able to refrain 
from the wronc as to both offenses charged (R 181 19)•.Japtain Laughlin., 
a psychiatrist and member of the board., testified that accused was sane 
and responsible (R 46, 57, 65) but was unable to refrain from wrong 
(R 46., 51). On cross-examination Captain Laughlin testified that it 
110Uld be possible, but very dif:ticult for accused to refrain from wrong., 
but accused caild re.train from wrong if he chose (R 49., ,50., 51., 53). The 
third member of the board testified that accused was sane and responsible 
but unable to refrain from wrong {R 67., ~}. All three board members 
testified that accused should be diapiosed as a pathological personality 
nth an anti-social personality- (R '8, 52., 71., 85). Dr. McConnell.,.a 
civilian psychiatrist nth about 25 years experience., testified that he 
faterviend accused :for about three-quarters of an hour on the morning ot 
the trial (R 29, ';17). Witness had suf'ticient time to justity his conclu
sion to the effect that accused could adhere to the right ·and refrain !r0111 
wrong at the time of' the offenses charged (R 301 41). Dr. McConnell 
testified that accused is responsible.for his acta and can adhere to the 
ri&ht if he so desires (R 32). At the ccnclusion of. the inquiry the court 
found that at the ti.me of the commission o:f the alleced offenses accused 
was not suffering from aey mental disease or defect and direc~d the trial 
to proceed (R 97). . - . 

4. Evidence for the prosecutiona Initial unauthorized absence ot · 
accused was shown by duly authenticated extract copy of the morning report 
o:f Reception Station No. U., 1918 SCU., Camp Beale,, Call£., reciting: 

nJl./R 14 Deo 1945 Bonner, Charles C.E. 0513992., 1st Lt, 
Atehd Unasgnd enroute to jd 23 June not jd, JO day emer lv 
per par l,'.3 SO 173 ATC Pacific Div 1503d !AF Base Unit 
Hamilton FJ.d Calif; enroute to join to AWOL 2400 24 July." 
(Pros. Ex. 31 R 99) 

It was stipulated that accused returned to military control at Houston, 
Texas, on ,'.30 November 1945 (Pros•.Ex. 4; R 99). . 
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Mr. David P. Dean., testified, that on 18 August 1945, accused came 
to Mr. Dean's office in Fort Worth, Texas. Witness had served in the 
same Arrey unit with.accused on the Pacific Coast in 1944. Accused was 
in uniform and they discussed fonner Army acquaintances. Accused men
tioned a pjpeline project in 'Which he was interested and stated that 
he needed money to remm t110 Mexican officials to Mexico (R 101., 107) 
and asked witness to cash a check (R 1.00). Believing accused to be per
fecUy reliable (R 109) witness escorted accused to the Fort Worth Na
tional Bank where accused drew a check in the amount of $500 (R 104) on 
the Long Beach., California., branch of the Bank of America (Pros. Ex. 5; 
R 103). Witness indorsed the check and accused cashed the check in the 
presence of witness at the Fort Worth National Bank (R 100., 102)·. This 
check was later returned to witness marked "account closed" and witness 
made it good. Witness has not been reimbursed for his loss of $500 and 
has not seen accused between 18 August 1945 and the time of trial (R 103., 
107). · . 

The stipulated testimony of Mr. J. A. Cozby was received (Pros. Ex. 
6; R 113) to the effect that as Vice President and Cashier of the Fort 
Worth National Bank on 18 .August 1945 he cashed a check in the amount of 
$500., dram by accused on the Bank of America1 Long Beach., California, 
indorsed by D. P. Dean; that he gave accused ~500 for the check llhich 
was subsequently returned to the bank and charged to the account of D. P. 
Dean. · 

The stipulated.testimony of Mr. B. N. Boynton was received (Pros.
-Ex.?; R 113) to the effect that he is .Pro-Assistant cashier of the Long 
Beach Main Office of the Bank of America and was in charge of accused's 
acconnt; that accused's account was opened on ·3 May 19'~3 for $272.27 and 
closed by service charges on 22 August 1944., and said account has never 
been reopened; that the account was closed long prior to receipt of ac
cused's $500 check (Pros. Ex. 5). . 

Major James E. Thomas, trial judge advocate as well as investigating 
officer in this case, testified that after warning accused of his rights 
under .Article of War 24 accused made a sworn statement to him.· In this 

.statement (Pros. Ex. 8; R 116), received without objection., accused con
fessed that he was absent without leave from24 July 1945 to JO.November 
1945. He admitted securing $500 in Fort Worth., Texas., on 18 August 1945 
by means of a check drawn on the Bank of America, Long Beach., California., 
and indorsed by David P. Dean. He claimed that he had made tentative a:r
1·angements to have certain money deposited in the Bank of America but did 
not have confirmation that this deposit had been made on 18 August 1945 
when he cashed the $500 check. 
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5. Evidence for the defense a Accused testified that he served 
overseas in World War I as a provisional regular Arrrry officer, resign
ing in November 1919. Between wars he spent most of his tim!=I in Mexico 
in the oil and ranch business. Being rejected for enlistreent at the 
outbreak of World War II he spent a lot of time and money trying to 
promote the construction of a pipe-line across Mexico. He was cO!!Illlis
cioned a first lieutenant and entered on active duty 26 February 1943. 
After service with the Coast A.rtillery on both the Atlantic and .Pacific 
Coasts he was transferred to the Corps of Engineers and served for 
several months in the same unit with Mr. David Dean. He was then sent 
to Hawaii as a casual and returned to the United States after about six 
months. He received a Jo-day emergency leave in order to attend to 
critical business affairs and was to report at Camp Beale, California, on 
24 July 1945 at the expiration of his leave (Def. Ex. E; R 143). Ac
cused went to Los Angeles at the start of his leave and saw a Mr. Harold 
Pauley, l'iho was interested in accused•s proposed pipe-line across 
Mexico (R 144). Accused asked Pauley for $5000 in connection with the 
pipe-line and Pauley promised,to deposit $5000 to accused's account pro
vided Washington was interested in the pipe-line deal (R-145); accused 
had every reason to believe the money l'fOuld be deposited (R 145). Ac- · 
cused spent the remainder of his leave in Mexico and Texas. At Dallas, 
Texas, he sent telegrams on 21 July, 22 June, 23 .J!ID!, 1945 to the Com
manding Officer, Camp Beale, California, requesting a lo-day extension 
of his leave (Def. Exs. F, G, H; R 148). Receiving no reply he regis
tered with the Provost Marshal at Dallas on 24 July 1945 (R 149). He 
then went to Washington, D. c., for three days. Returning to Texas he 
went to Mr. Dean's of.rice in Fort Worth on 18 August 1945 to interview 
Mr. Dean about the proposed trans-Mexico pipe-line. At accused's request
Mz.. Dean had a check cashed for accused (R 150). · .. 

Accused ex:p3cted that Pauley had made a deposit in the Bank of 
.Anerica (R 150, 151). Accused testified that he did not hide from the 
military authorities while absent (R 153) and did not know that the $500 
check was worthless until arrested in Houston (R 151). Until the day 
of trial accused assumed the check had been made good by members of 
his family (R 151, 152). . 

In cross-examinat.ion accused admitted that he received telegraphic 
notification about 26 or 27 July 1945 from Camp Beale, California, that 
his request for extension of leave was denied (Pros. Ex. 9; R 157) 
am admitted that he was absent without leave as charged (R 163, 164), 
that he had made no effort to return to milltary control and had no 
excuse for not surrendering to military authorities (R 168)~ When 

. accused_ saw Mr. Pauley late in June in. California he expected Pauley 
to make a deposit to his credit in two or three days (R 17S). On 18 
August 1945 accused had no confirmation from either .Pauley or the Bank of 
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.America that such a deposit had been made (R 159, 161); in fact accused 
suspected that such deposit had not been made (R 161). Accused knew that 

~- the proposed pipe-line project was a dead issue with the e.r.tiival of 
V-J Dq (R 155). Accused does not knOlf why he gave Mr. Dean the check 
and "supposed" he received the money from the Fort Worth National Bank 
{R l.62). 

6. The preliminary question of accused•s sanity was,very thoroughly 
investigated by the court. The only question in dispute as to accused's 
mental responsibility was as to his ability to adhere to the right. Three 
medical officers testified in support of their prior findings as an 
examination board that accused was sane and able to detennine right from 
wrong but was unable to refrain from wrong. Their testimony to this 
effect was seriously impeached on cross-examination since the senior 
board member fla~ contradicted himself by test1.£ying that accused was 
both sane and insane. The only member of the board with psychiatric ex
perience after testifying that accused was llllable to retrain from -.rong 
admitted that accused could refrain from wrong if he chose to do so. 
A civilian psychiatrist testified for the prosecution that accused was 
menta~ responsible and could refrain from wrong. On this conflicting 
evidence the court found that accused was not suffering from any mental 
diseas_e or defect at the time the offenses were committed. 

It was held in CM 219S75 Mathis, 12 BR 297, that a court is not. 
bound by the findiqts of a medical board as to the_ sanit.r of_ an accused, 
the function of the board being entirely advisory. On the whole record 
it is our opinion that the ruling of the court in the present case was 
proper and finds, in efi'ect, that accused could adhere to the right at 
the time of the offenses alleged. Subsequent to the trial accused was 
examined by a board of medical at':t'icers at Brooke General Hospital. The 
board, consisting of two neuropsychiatrists and the acting clinical 
director examined the accused over a period of fifty-seven (57) days and 
found as follows : · 

n1. THAT this officer was at the time of the alleged 
wrongful acts, namely, AWOL from 24 July 1945 
until 30 November 1945, and passing a worthless, 
check, so far free from mental defect, disease 
or derangement, as to be able, concerning the· 
particular acts charged, to distinguish right 
from wrong. 

•2. 	 THAT this officer was at the time of the alleged wrong
ful acts, name13", AWOL from 24 July until 30 No
vember 194S, and passing a worthless check, so far 
free from mental defect, disease or derangement, as 
to be able concerning the particular acts charged 
to adhere to the right. · 
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"3• THAT at the time of his trial.t on or about 3 April 
1946.t _this officer did have the mental capacity' to 
understand the nature of court martial proceedings 
and intelligently to conduct or to cooperate in his 
defense. 

, "4• THAT at this time this officer is so far free from 
mental defect.t disease.tor derangement.t as to be 
able both to distinguish right from wrong and to 
adhere to the right." 

7. That accused was absent without leave from 24 July 1945 to 
30 Nowmber 1945 is :ruicy, proven by' the evidence consisting of ac
cused• s confession and extract copies of the morning re:port entries 
of accused's organisation showing initial absence on 24 July 1945 and 
the stipulation that accused returned to military control on 30 No
vember 1945. As a witness 1n his O'Wll behalf accused admitted the un

• 	 authorized absence charged. The record 1s legall3' sufficient to sup
port the findings of guilty of Charge I and its specification. 

It was necessary·for the prosecution to prove in support of the 
speci.f'ication of Charge II that the accused obtained at the time and , 
place alleged.t the sum of $500 from the party defrauded by' uttering a 
check upon a pank wi.th which the accused kept no account and which ac
cused knew would not be paid (Wharton•s Crim.nal La,r.t 12th_ Ed• .t Sec. 
1427). 	 . 

In proof of the offense the prosecution showed through witness 
Dean that.accused drew a check at Fort Worth:, Texas.ton 18 August 1945., 
on the Long Beach.t California., Branch of the Bank of America and pay
able to cash in the amount of $500. It was proven that accused secured 
the accanmodation indorsement of Mr.· Dean and then uttered the check to 
the Fort Worth National Bank.t receiving &500 1n cash therefor from 
J.tr. J. A. Cozby'.t Vice President and Cashier of said bank9 It was fur
ther proven that accused's account with the Long Beach., 0811.f'ornia, 
Branch of the Bank of America had been closed for near:cy one year prior 
to 18 August 1945. In 'defense.t accused testified that a Harold Pauley 
had implied:cy prQmised to deposit $SOQO to 8CCUS8d IS account with the 
Bank of America but accused admitted that he suspected the deposit had 
not been made. Accused's belief that such a deposit 'WOUld be made was 
predicated on a pipe-line project which accused admitted was a dead 
issue on and after V-J Day. V-J Day occUITed on 14 August 1945 and 
accused uttered the worthless check 4 days later on 18 August 1945. 
It thus appears that accused was proper:cy convicted of making and uttering 

.,, 	 a 110rthless check well knowing that it was worthless and fraudulently ob
taining $500 .from' the Fort Worth National Bank by' means of said worthless 
instrument. The !'act that the accomnodation indoi:ser ultimate:cytore the 
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loss rather than the Fort Worth National Bank does not in an:, manner 
lessen the guilt of the accused. See 35 CJS, False Pretenses, Sec. 211 

and cases therein cited, where it is stated that the offense of utter
ing worthless checks is completed, if it has been committed at all, 
when the making or delivery of the check takes place and it is innnaterial 
'Whether payment or restitution is subsequentl.J' made. The record is le
gally sufficient to support the findings of guilty of Charge II and its 
specification. 

8. Major James E. Thomas, the trial judge advocate, was also the 
investigating officer ard testified as a witness for the prosecution.· 
This practice has been held acceptable (CM 282496 (1945); 54 BR 383). 

The court sentenced the accused nto be dishonorabl.J' discharged the 
service, etc. 11 • The sentence, though inappropriate in the case of a 
commissioned officer, is in all respects legal, CM 249921, Maurer, 32 
BR 229. 

9. Following his general court-martial accused became depressed and 
was described as having suicidal thoughts and slu?Ted speech. On 19 
April 1946 accused was ad.mitted to the Brooke General Hospital, Fort Sam 
Houston, Texas, by transfer from the Station Hospital, Fort Crockett,· 
Texas. On 11 June 1946 a Disposition Board at Brooke General Hospital 
reported: 11No disease found". 

10. War Deparlment records shar that accused is 52-4/12 years old 
and without dependents. He atteooed Texas A & M for two years and the 
University of Texas for two years but did not graduate. He served as a 
lieutenant 111th the Field Artille:cy of the 5th Division both in the United 
States and France in World War I from about May, 1917 to November 1919. 
He was ccmnissioned provisionally in the Regular Army during World War I 
·but 	resigned about November,1919. From 1919 to 1943 accused engar;ed in 
the oil and ranch business in Texas and Mexico. On 22 February 1943 he 
was ai;:pointed a First Lieutenant, AUS, and assigned to the CAO. He served 
in the Antiaircraft A.rtills:cy at various posts on the East and West 
Coasts until 20 :May' 1944, wben he was detailed in the Corps of Engineers 
and assigned to duty with an Engineer Oil Field Battalion. He served in 
Hawaii for about 6 months nnd was returned to the United States in June 
1945. His efficiency reports are not available. In his confession ac
cused admitted uttering numerous other worthless checks aggregating more 
than $400 'While absent without leave. 

11. The court was legally constituted and had jurisdiction o:f the 

person and the subject matter. No errors injuriously affecting the 

rights of the accused ware comnitted during the trial. For the reasons ' 
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stated, the Board of,Review is of the opinion that the record of trial 
is legally sufficient to support the findings of guilty and the sentence 
and to warrant confirmation thereof'• Dismissal is authorized upon con
viction of a violation of Articles of War 61 and 96. 

_~ n_._~,_..,,.I___, Judge Advocate 

.f· 

~~ , Judge Advocate 

_-;f@.___ ____._la-_~ ,_Judge Advocate___.....IU_f! _______ 
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JAGQ - CM 314919 1st· Ind 

ViD., JAGO., Washington 25., D. C. APR 2 51947 
TO: The Under Secretary of War 

l. Pursuant to Executive Order No. 9556., dated May 26, 1945, 
there are transmitted herewith for your action the record o.f trial and 
the opinion of the Board. of Review in the case of First Lieutenant 
Charles c. B. Bonner (0-513992)., Corps of Engineers. 

2. Upon trial by general court-martial.this officer was fol.llld 
guili:i,y of absence without leave from 24 July 1945 to 30 November 1945, 
in violation of Article of War 61., and of .fraudulen~ making and utter
ing and obtaining the proceeds of a worthless check in the sum of 
$500 at. Fort. Worth., Texas., on 18 August 1945. He was sentenced "to be 
dishonorably discharged the service"., to forfeit all pay and allowances 
due or to become due, and to be confined at hard labor for three years. 
The review:ing authorii:i,y approved the sentence and forwarded the record 
of trial for action 1.lllder the 48th Article of War. 

. . 

3. A S1llilllla.ry of the evidence may be fol.llld in the accompanying 
opinion of the Board of Review. The Board is of the. opinion that the 
record of 1:irial is legal~ sufficient to support the findings of guilty 
and t,he .sentence, and to·warrant confirmation thereof. I concur :l.n that 
opinion•. 

4•.The evidence shows that on 24 July 1945 accused failed to 
report after expiration of a Jo-day emergency leave, and remained absent 
for a period of four months and-six days. During the period of absence 
accused procured an ex-Arm:{ friend to indorse a check. Upon the,strength 
of this indorsement accused on 18 August 1945 cashed a check for $500.00 
at the Fort Vforth National Bank. The check was drawn on the. Long Beach., 
California branch .of the Bank of America. Accused's account at the 
latter bank had been closed on 22 August 1944, and had never been re
opened. Accused testified tha~ he had a promise from a man in Los 
Angeles to deposit $5,000 to accused's credit, contingent upon accused 
interesting the United States Government in a proposed pipe-line across 
Mexico. Accused had no confirmation of the deposit of any money to his 
credit in the Bank of America. 

5. Accused is 52 years old and had a good record in the first 
World War. His record as a civilian appears clear and his military 
record was good prior to this offense. With regard to accused's sanity 
the court determined that he was not suf'fer:ing from any mental disease 
or defect at the time of the alleged offenses. Subsequent findings by 
a board of medical officers at a General Hospital confµ,ned the findings
of the court. 
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6. I recommend that the sentence be confirmed, but that one- year 
of the confinement be remitted and that the sentence as thus modified 
be carried into execution. I further recommend that e. United States 
Disciplinary Barracks be designated as the place of confinement. 

7. Inclosed is a form of action designed to carry this recommenda
tion into effect, should it meet with your approval. 

THc»irAS H. GREEN 
Major General · 

3 Incls The Judge Advocate General 
1. Record of Trial 
2. Form of action 
3. Report of Bd of Med Officers 

( o.c.u.o. 152, 2 lAa,. 1947.) 
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WAR DEPARTMENT (271)
In the Office oi'-'rhe Judge Advocate .General 

Washington, D. c. 

JAGQ - CK 314931 
. ; . 

UNITED STATES ) XII TACTICAL AIR COMMAND 
) 

v. ) . Trial by G.c.M., convened at 

First Lieutenant RAYMOND 
E. HENRY (o-626661), Air 

) 
) 
) 

Headquarters nI Tactical Air 
Comnand, APO 62, u. s. Arm:,, 
20 June 1946. Dismissal. 

Corps. ) 

OPINION of the BOARD OF REVIEW 
JOHNSON, DICKSON and BOYLES, Judge Advocates 

l. The record of trial in the case of the o.fticar named above has 
been examined by the Board of Review and the Board submits this, its opinion,· 
to The Judge .AdTOOate General. · .. 

2. Accused was tried upon the following Charge and Specifications: 

CHARGE: Violation of the 61st Article ot War. 

Specification l: In that 1st Lt. RAYMONDE. HENRY, Head
quarters·and Headquarters Squadron XII Tactical Air 
Command, did without proper leave absent himself 
from his command at Bad Kissingen, Germany, from about 
28 February 1946 to about 20 .April 1946. 

Specification 2: In that 1st Lt. RAYMDm) E. HENRY, Head~ 
quarters and Headquarters Squadron XII Tactical Air 
Command, did without proper leave absent himself from 
his conunand at Bad Y.issingen, Germany, from about 27 
April 1946 to about 8 May 1946. 

Specification 3: (Finding of Not Guilty). 

Accused pleaded not guilty to all Specifications and the Charge. Defense 
counsel's motion, made after the prosecution rested its case, that Speci
fication .'.3 "be stricken" because o:f insufficient evidence was sustained 
and the court announced that that Specification lt'OUld 11be stricken from 
the charges". Although ineptly phrased, the motion and the court's action 
thereon constituted a finding of not guilty of Specification 3. No evidence 
of previous convictions was introduced. Accused was found guilty "'?f all 
the specifications and charge"• This language must necessarily be taken 
as a finding of guilty o.f' on'.cy Specifications 1 and 2 and the qharge, in' 
viaw of the prior action with reference to Specification 3. He was sen·tenced 
to be dismissed the service and to be tined $1000.oo. The reviewing authority 
approved the sentence but remitted the tine, and forwarded the record ot 
trial for action under Article of War 48. 
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3. Evidence for the Prosecution. 

Prosecution introduced in evidence an official copy of par• 
a.graph 2, s.o. No. 41, dated 16 February 1946, issued by Headquarters 
VIII Fighter Command, AAF Sta.. 375 .A..P.o. 636, relieving the accused 
from assignment to 2224th Qua.rtemaster Trk Co. Avn._and assigning 
him to Headquarters XII Tactical Air Command, Bad Kissingen, Germany, 
and stating "EDCUR- 23 Feb 46" (R llJ Pros. Ex. 3). This document 
was introduced by the.prosecution during the examination of a prosecuticn 
witnesa "merely to show that the paper was received by the witness from 
several officers reporting to this oomnand" ( .tt 11) • · 

Prosecution introduced in evidenoe, over objection of defense, 
"A certified true copy" of 'What purports to be an extract copy or a 
morning report or Headquarters and Headquarters Squadron, XII Tactical 
Air Command, submitted at Bad Kissingen, 23 March 1946, the entry per
taining to the accused stating-~Asgd Not jd fr Hq VIII Ftr Comd err 
28 Feb 46 ******* per par 2 SO 41 Hq Ftr Comd AWOL /s/ Le.W"ence·o 
Anderson Capt Air Corps" (R 6; Pros. Ex. 1)•.Major William R. Gunter, 
present conmiinding officer of Headquarters and Headquarters· Squadron, 
XII Tactical Air Command, testified that he certified.this instrument 
as a certified true copy of' an extract copy or the morning reportJ and 
identified his signature thereon (R 6). The Morning Report Clerk of -the 
organization testified that)l8 does not know the accused (R S)J that he 
made the entry in copy of the extract copy (Pros. Ex. 1) from information 
"taken from a Special Order f'ro::n VIII Fighter Command" J that he got the 
infonnation to make the extract "from the Morning Report"; that he made 
the entry in the morning repor-tc "from this Special Order, sir, and in• 
formation given by A-1" (R 9). An' officer of the A•l Section of' Head
quarters XII Tactical Air Command identified the above-mentioned Special 
Orders, end testified that the accused did not report on or about 23 
February l946J that she "sent a TWX to USAFE inquiring 1\hat date his arrival 
was to be", and received in reply "a verbal communication whfch was vague 
and indefinite", that she fir st called USAFE on 15 March and the TWX was 
sent on the 23rd of March "because or his status of AWOL" J that she first· 

_	saw accused about 20 May l946J and that "he actually reported to me on 
the 23rd of May" ( R 11, 12). _ · 

An extract copy of the morning report of Headquarters and Head• 

quarters Squadron XII, Tactical Air Command, submitted at Bad Kissingen, 

was introduced. It contains a.n entry for 17 May ,1946 pertaining to 

accused reading "AWOL to arrest i.n quarters 1200 hours", which entry, as 

well as the certificate to the extract, is signed "William A• Gunter, 

Major, AC" {R 6. 7J Pros. Ex. 2). The first time Major Gunter saw the 


,accused was about the 20th of May when he went to accused's quarters to see 
him (R 7). He did not have any knowledge of any delay en route or leave 
being gtanted accused prior to 15 April (R 7). "There is something of a 
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delay in route when you trans.fer from one station to another" (R 8). 

Private Eddie Robbins., o.f the London CID office,. ·testified 

that he saw accused in London during the .first part o.f March,._ at which 

time accused "stated that he was a little late on his orders" (R 13); 

that accused did not say that he was AWOL. (R 14).; that he again saw 

accused in London on 20 April 1946 am "asked him why he had not gone 

to Germany. He told me that he had lost his· baggage and also that he 

was trying to get some money for his transportation",; that he then got 

en officer and they took accused to MP Headquarters (R 13) J that "we 

did locate some" o.f acoused!s baggage but not all or it (R 14)1 that 


. he told accused 11i t was advisable to leave london" (R 14) J that he 
again saw accused in London on 4 May 1946., at which time "I asked him 
.for his papers and he showed me his orders" .. which orders were dated 
27 April and "I believe that it came from Burton-Wood"J that on this 
occasion "I asked him why he had not gone to Germany and he said he 

. could not get transportation. I told him to come with me to MP Head• 
quarters and we would try to get him transportation out of London by 
plane or boat" (R 14),; and that at all· the various times the accused 
was cooperative in every way and never gave a:rry trouble ( rt 15). 

Sergeant Di Pietro,. a military policeman,. testified that he 
and Lieutenant Heinzelman saw accused in London on 8 May 1946,; that 
the officer asked accused "to accompany ua to the Military Police Head• 
quarters. When we got down there he was booked and placed under arrest" J 
that accused was picked up because "It seemed he had been given an order 
to go back to the ou~.fit and the order was given to pick him up i.f he 
waa seen"J that the order to report to another station "was a verbal 
order by one o.f our officers"; and that accused was cooperative and 
gave no trouble (R 16). 

First Lieutenant Price testified that on 21 April 1946 he was 
personnel officer at the 14oth Military Police Company in London,; that 
on that day he saw accused in the MP Operations Office and talked to 
him but doea not remember.their conversation (R 17); that on 10 May 1946 
he :took accused into custody and delivered him to the commanding officer 
at Breton-Wood (R 17)J that accused "wae booked as being .AYiOL",; that he 
had accused in custody about six hours but does not remember their con
versation except that accused mentioned he had been looking for his other 
baggage (R 18). 

Captain Eads,. 979th Military Police Company. Wiesbaden, testified 
that accused was piolced up about 2230 on 14 May in the Continental Hotel 
in Wiesbaden; "We had orders to pick him up and hold him and contact the 
MP's at XII Tactical Air Conmand"; and that accused gave no reason for hia 
bei~g wanted (R 19). ' · 
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4. For the Detense. 

The same otticer trom the Jr.l Section of Headquarters nI Tactical 

Air ColD!land ,mo testified tor' the prosecution was called as a defense 

witness. She testified that she has seen ~afore "this paper that haa 

been marked tor identification as De!ense 1s Exhihit An; that it assicned 

fin officer• to the comnandJ that it is dated 16 February 1946 and shmra 

the EDCMR ot those a!!icers as 23 and 28 February 1946 (R 20); that thoae 


,officers reported 'betflsn the 4th and 16th o! March, e:x:cept·the accused; 

that during the time ot those orders there nr• del.s;ys in transportation 

betften England and ·the Continent tor two reasons z . {l) transportation, 

and· (2) the VIII Fighter Command was closing out which necessitated otfi

cers having a specific duty continuing in a particular section despite the 

EDCMR; tgat she doesn't know lrilether accused had such a duty which would 

require him to remain on duty in England (R 21); and that lrilen such delays 

did occur "Sometimes that was Terified verially from USAFE" {R 22). · 


It was stipulated that an absent ot!icer would testity' "'!hat 

Lieutenant Raymond E • .lienry1s character is excellent and above reproach; 

he has always been a fine officer; his combat record is remarkable J in the 

c»urse ot 38 missions in a P...51 type aircratt Lieutenant Henry was awarded. 

the Distinguished Flying Cross and the Air Medal with !•ur oak leat 

clusters" (R 22). · . 


Accused.elected to remain silent (R 22). 

5. With respect to Specification l, the defense raised objl ction to 
the acceptance in evidence ot the certified true cop:, ot the moming report 
(Pros. Ex. 1). The objection thereto was overruled and the report admitted. 
Lengthy discussion and a determination as to the admissibility of the 
certified true copy of the morning report is deemed unnecessary inasmuch as 
the evidence to sustain Specification l is not dependent thereon. The ac
cused, by virtue of Special Order 41, dated 16 February 1946, Headquarters 
VIII Fichter Com:nand {Pros. E:x:. 3), was reliand !rom dut," with that er
&anization and. assigned te Headquarters XII TAO Air Comand, Bad Kissingen, , 
Germaey-, with EDCMR as ot 23 February 1946. It is .atisfactorily sham that 
accused had knowledge of such orders in that upon his being approached in 

·. 	London, in the first part of March, b7 Military Police, he stated that "he 
was a little late on his orders" (R 13-u,). Inasmuch as the special order 
of 16 February 1946 stated an EDCMR as et 23 Fe'bruary 1946 it may 1te pre
sumed that accused ns aware that his faµ.ure to report to his new or
ganitation on or about that. date would result m his being carried as absent 
without leave. '!hat accused did not report to his new station as ordered 
is shO'l'lll •Y the.testimony of the officer in charge of assipllsnt and 
transfer ot o.tticers at that station. This otficer testified that the first 
time she saw accused was on 20 May 1946 and that he did not report m to her 
until 23 May 1946 (R 10-12). During the period of the absence ·as charged 
accu.sedll'as observed in London on two occasions and on 20 April 1946 ao

, cuaed 	•turned himself in" in London (R ]3) • It is the opinion ot the Board 

of Review that exclusive ot the morning report there is su.t.ticient n:idence 

in tlle record to support the finding ot guilty as tb Speci.tication 1 • ., 


As to Specification 21 the evidence merely shows that in 
London on~ May' 1946 the accused disp+ayed some und.isclesed tqpe o.t·erder1 
issued at Burton-Wood" and dated. Z7 April; that accused in response to 
inquiry .y Military Police said be had not cone to 0el'l1l8DY' 'because he ceuld 
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· not get transportation; and that on 8 May 1946 accused was placed under 

arrest at Military Police Headquarters in London. It was shown that on 
10 May 1946 accused was taken into custody in London and "booked as being 

NNOL", but this was after the alleged termination of the unauthorized 

absence charged in Specification 2; and, moreover, simpq to charge a 

person with an offense constitutes.no proof thereof. 


Such eviqence is insufficient to legalq support the finding of 
· 	 guilty of Specification 2. It is conceded that the record raises a sus

picion to indicate the commission of such an offense by: accused, but the· 
Board pf Review held in cM 197408, McCrinnnon, 3 BR 111; cM 206522, Young, 
8 BR 271; CM 207591, ~ and Morris, 8 BR 359; and CM 267160, Lawrence, 
44 BR 1131 that: 

"While we may be convinced , of the gullt of the defendant 
we cannot act upon such conviction unless it is founded 
:upon evidence, which under the rules o.t law, is deemed 
sufficient to exclude every reasonable hypothesis except 
the one of defendant's guilt. We must look alone to the 
evidence as W8 find it in the record, and app'.cying it to 
the measure of the law, ascertain whether or not it fills the 
measure. It will not do to sustain convictions based upon 
suspicions * * *• It would be dangerous precedent to do so, 
and would render· precarious the protection which the l.3w seeks 
to throw around the lives and liberties of the citizens (Buntain 
v. State, 15 Texas, App. 490).• 

6. The court was legally constituted and had jurisdiction of tlB person 
and the subject matter. Except as noted above, no errors injuriousq affect
ing the substantial rights of the accused were committed during the trial. 
For the reasons stated, the Board of Review is of the opinion that the record 
of trial is legally insufficient to support the finding of guilty of Speci
!'ic;ation 2; but is legalq sufficient to support the findings of guilty of 
Specification 1 and the Charge, and the sentence., and to lfBl'rant confirmation 
of the sentence. A sentence to dismissal is authorized upon conviction of a 
violation by an officer of Article of War 61. 
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WAR DEPARTMENT 
In the Office o.f The Judge Advocate General 

Washincten, D. c. 

~JAN 15 19..0 
. JAGQ - cu .3149.31 

UNITED STATF.S 	 ) XII TACTICAL ilR CO:LMAND 

) 


v. 	 ) Trial by o.c.M., convened. at 
) Headquarters XII Tactical Air 


First Lieutenant RAYMOND ) Comnand, APO 62, u. s. Army, 

E. HENRY_ ( o-826661) 1 Air ) 20 June 1946. Dismissal. 

Corps. ) 


DISSENT 'by DICKSON, Judge 	.Advecate 

1. The majority epinion finds that the reocrd of' trial is legally 

insufficient to support the findings of guilty o.f Specification 2. With 

this I concur. The majority opinion finds that the record of trial is 

legally sufficient to support the .f:iJldings of gµilty of Specification 1 

and the Charge. From this I am compelled te dissent. 


2. The majority epinion states that accused was aware that hi1 
fail~ to report t,e his new organization on or about the EDCMR 11nuli · 
resu1t in his being carried as absent without leave"• The opinion, how
ever, further states that a determination. ~f the admissibility e.f the 
morning report is unnecessary "inasmuch as the evidence to sustain speci
fication 1 is not dependent thereon"• The ep:iJlion concludes "It is the 
opinion of the Board of Review that exclusive ef the morning report there 
is sufficient evidence in the record te support the finding of guilty aa to 
Specification l"~ With this conclusion I cannot agree• 

.3. In Tiew of the above 1t is necessary to consider only the question 
of the sufficiency of the evidence to establish that accused "did without 
proper leave aDsent himself from his command at Bad Kissengen., Germany, 
:from about 28 February 1946 to about 20 April 1946••. The evidence is not 
sufficient if it .fails 8 to exclude every reasonable hypothesis except the 
one of defendant's guilt8 • 

4. The fact that the absence was not authorized cannot lte based on 
the morning report 'because it was not introduced :iJl evidence. It cannot 
be based upon a duly authenticated extract copy of tee morninc report be
cause such was not introduced in evidence : 

f • 

Prosecution introduced in evidence., over objection of defense., 11 A 
certified true copy" of 1'hat p.1rports to be an extract copy o:f a morning 
report o:r Headquarters and Headquarters Squadron, XII Tactical Air Command, 
submitted at Bad Kissingen, 23 March 1946, the entry pertaining to the . 
accused stating "Asgd Not jd fr 'Hq VIII Ftr Comd e:ff 28 Feb 46 JIJIUJIJI ·per 
par 2 so·41 Hq Ftr Comd·A'i'-l"OL /s/ Laurence O .Anderson Capt .A.ir Corps" (R 6; 
Pros. Ex: l}. Major William R. Gunter, present comn~ding officer ef · 
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Headquarters and Headquarters. Squadron, XII Tactical Air Comnand, testi
fied that he certified this instrument as a certified true copy ~f /an 
extract c0py of the morning report,; and identified hls signature thereon 
(R 6). The Morning Report Clerk of the organization testified that he 
does not know the accused. (R 8); that he made the entry in c•py of the 
extract copy (Pros. Ex. l' from information 11 taken fraa a Special Order 
from VIII Fighter Colllll.arid) J that he got the information to make the extract 
"from the Momillg Report" J that he made the entry- in the morning report 
•from this Special Order,-sir., and information given b;y A-1" ( R 9). 

Prosecution's Exhibit l shows that the morning report entry was 
signed by "Laurence o • .Anderson, Captain, Air Corps" and that the cer
tificate of Authentication was sicned by Captain Anderson. Then there 
appears on the exhibit the f'ollowing: "A certif'ied true copy: William 
A. Gunter, Major, A.c. 11 The replica of Prosecution Exhibit l in the in-, 
vestiiatin_t officer's pai:ers shows that Major Gunter appears as the 
signatory of +.he original momir.g report entry and that he execu.tes the 
authenticating certificate. Then follows this curious addition: ~A true 
copy Glen T. (Bo;ran), Second Lieutenant A.C., Adj. Hq. & Hq. Sq. XII TAC". 
There is no explanation of the contrast between Prosecution E:x:hibi t l and 
its replica in the accompanying papers. Prosecution Exhibit 1 should not 
haTe been admitted in evidence and it has no probative value in establish
in,F, that accused's absence was unauthorized. 

rt has 'been held that a morning report is a "public record" within the 
meaning of the Manual (CM 226521, Thomas). The rule of paraeraph 116!, of 
the Manual authorizing the introduction in evidence of' copies of War De
partment records;is an exceptio11 to th'3 best evidence rule. As an ex
caption it may not be extended by implication beyond its express terms 
(CM 227831, Gregory 15 BR 375) • It is manifest that the language above 
quoted only permits the introduction in evidence of' dul.3" authenticated 
copies of the original record. It does not and can not authorize the 
introduction o:f !. ~ of !. ~ of the original. To so hold would extend 
the use in evidence of' a "copy of a copy" ad infinitum, and would in truth 
destroy all basis for the validity of the exception itself. Clearly such 
a violation of the exception to the best evidence rule is not simply a 
matter of' improper and invalid authentication; for the authentication, as 
such, of the copy of' the original document merely vouchsafes that the ~ 
truly and accurately reflects the Griginal. A certif'ication upon a paper 
that it is !. true ~ of !! £Q.PZ. of the origin.al record does not in any way 
involve the question of the authentication of the m. of the original. 
Therefore, the def'ect in prosecution exhibit 1 was not subject to attack 
on the ground of insufficient authentication and a failure to predicate 
objection en that ground did not waive or cure the defect. Moreover, with 
respect to the entry itself, it appears from the record that the morning 
report clerk, who does not know the accused,·made the entry from infonna
tion taken "from this Special Order, sir., and information given by A-1". 
The Special Orders (hos. Ex. 3) merely assigned accused to the organiz~
tion; and "information given by A-1" was hearsay. It is obvious that the 
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entry was based whol.zy upon hearsay pure and simple. Nor does the fact 
that in March the accused stated in London that "he was a little late 
on his orders" constitute any evidence that he absented himself without 
leave on 28 February as alleged; he did not say at that time that he 
was MiOL. The .fact that on 20 April, when asked in London why he had 
not gone to Gennany, the accused said he had lost his baggage and was 

trying to get some money for transportation is likewise no evidence 

either that he was .AJfOL at that time or that he 118nt AWOL on the date 

alleged. 


5. The evidence exclusive of the morning rep:>rt does show that 
the Hq. VIII Fighter Comand under date oi' 16 February- 1946 issued Special · 
Order No. 41 which relieved accused from asaignnant to 2224th Qm. Truck 
Co. Avn an:l assigned him to Hq. XII Tact. Air Comd, Bad Kissingen, · 
Gennany. The item relating to the accused reads as follows (Pros~ Ex• .3). 
"1st Lt. (1055) Raymond E. Henry 0826661 AC (99) 40 Mo Cat IN (.31 Jul 46) 
EDCMR 23 Feb 46". However, the evidence further shows that on 4 May 1946 
accused vras in possession of other orders dated 27 April 1946 issued by 
"Burton-Wood". The record is silent as to the contents of these orders. 

6. 'lhquestionably the evidence establishes that the accused was 
' 	 absent .from his connnand at Bad Kissingan, Ger:nany, until ha reports~ there 

on or about 20 May 1946 but t.~is fact alone is not sufficient. The vital 
question remains unanswered. Was such absence without proper leave. On 
what data did the absence become unauthorized? ~bat is there in the record 
to show that it'ever became unauthorized? I do not think there is anything. 
In any event the evidence is just as consistent with the hypothesis that 
the absence was authorized as it is that it was unauthorized. · 

7. The accused did not report to his new station lmtil on or about 
20 May 1946., yet the court held that the absence from ll May to 14 May 
was not shown to have been unauthorized (R 20). . The accused was absent 
from his command at Bad Kissingen from 27 April to 8 May and yet the 
majority opinion says that the evidence is insufficient to show that such 
absence was unauthorized. 

8. We know that accused was in London on 4 May and at that ti.me had 
new orders probably dated 27 April and issued by Burton-Wood. A witness for 
the prosecution testified as follows (R l4)J 

"Q. What were your duties en 4 May 1946? 

"A. I was still with the CID 0.f'fice in London, sir. 


"Q. And did you meet Lieutenant Henry on the 4th of May 1946?

"A. Yes., sir. 
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11 Q. Will you tell the court about that meeting with him? 
"A. • It was in the .American Red Cross Club at ebout U:30 in the 

evening. I asked ~ for his pape1•s and he showed me his 
orders. I believe they were dated the 27th or April. I 
asked him why he had not gone to Germany and he said that 
he could not get transportation. I told hllr. to cane with 
me to MP Headquarters and we would try to get him trans
portation out of London by plane or boat. So we 119nt to 
MP Headquarters and I turned him over to Lieutenant 
Heinzelman who was m duty there. 

"Q. Was any kmd of report inade on Lieutenant Henry there at 
MP Headquarters? . / 

11A. I was in and out of the office, sir, I don't know truth
.fully. 

"Q. Did you sq this order was dated the 27th of April that he 
sho1'18d you?

"A. Yes, sir. 

"Q. Did you read it? 

11 A. Yes.,, .sir. 


11 Q. Do you recall the Headquarters from which that order was 
issued? 

11 A. I believe that it came from Burton-Wood. 

11 Q. Do you lmow what organization issued it? 

"A. No,sir, I am sorry I don 1t. 


11 Q. On the first time that you met Lieutenant Henry in March 
did Lieutenant Henry state to you that he was AWOL? 

11A. No, sir, he didn't state that he was AWOL, he stated that 
he was a little late en his orders". 

9. A witness for the prosecution in charge of assignment and transfer 
of officers at XII TAC testified in part as follows: 

"Q. Can you tell what Lieutenant Henry• s EDCMR was on· that 
order?

"A. According to my information here he was to have arrived here 
.on ~3 February 1946. · 

11Q. Did he report to you on or ebout the 23rd of February 1946? 
i1A. No, he did not. 

11Q. Did you make any inquiry as to his failure to report on ar 
about that date? 

11A. Yes, sir, I did. 

4 
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"Q. What inquiry aid you make? 
"A.' I sent a TWX to USAFE inquiring what date his a1Tival was 

to be. · 

"Q. Did US.AFE make any reply to that communi,~ation verbal or 
otherwise?

"A. They made a verbal communication which was vague a·nd in
definite. 

"Q. Do you know of anyone authorizing Lieutenant Henr;y a delay 
·enroute, a leave, or an extension of time? 

"A. No, sir, I don•t. (R 11). 

* * * 
"Q. · Do you lmow when· those officers reported to you at this 


Headquarters? 

"A. Approximately between the 4th and 16th o:r March with the ex

ception of Lieutenant Henry. · 


"Q. Now of your Ollll lmowledge did. these officers report l\f'ter 

the EDCMR date? . · · 


11Prosecution: I object to that. Those officers appearing on 

this order are not the topio at hand·. They are not btdnc 

tried here. 


· 11Law Member: Subject to any objecti.on by court,..members the ob- · 
jection is sustained•. It is hearsay evidence. 

11Q. 	 Do you lmovr of your ewn knowledg,9 what date· Captain KiJHan 

· reported to this headquarten? 


"Prosecution: I object to that. It itl of no importance an what 

date he reported here. 


~' "Law Member z What do you intend to sho11· by this line of question-· 
' ing? • I '---~ 

"Defense: That it was impossible for him ·to report in cempliance 
with the EDCMR date on the order. 

11Prosecutionz That would have no bearing a·t all on this case. 

11Law Member: The matter is irrelevct. The "'bjection is sus

tained. 
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"Q. During the time of this order do you know the condition of 
transportation between England and the Continent? · 

"A. There were .,delays for two reasons, one: transporta~on; two: 
closing out of the Ei&hth Air Force. 

"Q• This order is from the mi; Fighter Comand. 

"Member: You ,tated Eighth Air Force was closing out., did 
you mean VllI Fighter Co11111and? 

"A. Yes, sir, the VIII Fighter Command. 

EXAMINATION BY COURT 

"Questions by members: 

11Q. In closing out the VIII Fighter Comnand what would cause a 
delay in the officers r~porting who were assigned to this 
comnand? 

11 A. Officers having a specific duty necessitating their con
tinuing in a particular section. 

"Q. They remained in their sections despite EDC:MR? 
,11A. Yes, sir. 

~ 

•Prosecution: Do you lmow whether or not Lieutenant Heney had· 
such a duty that would require to remain on duty in England? 

"Witness: I don't lmow, sire · 

"Q. I 11"0Uld like to lmow when that happened nre you notified 
that they 110uld not arrin in accordance with that date? 

11A. Sometimes tha~ was verified verbal],y from USAFE. 11 {R 21-22). 

10. "When USAFE was asked "what date his arrival was to be11 11They 
made a verbal communication which was vague and indefinite." During the 
time or this order "There 1rere delays for two reasons, one: transportation; 
two: closi?Jg out the VI1I Fighter Command"• "They remained in their sec
tions despite EDCMR11 • Defense made an attempt to prove "That it was im
possible for him to report in compliance with the EDCMR date on the order"• 
The law member ruled "The matter is irrevelant. The objection ia sus- . 
tained"• The record is sileil.t as to what directions nre ginn the 
accused in the ne"!' orders of 27 April 1946. 

ll. I am of the opinion that the record of trial is lega1]3' insuffi 
cient to show that accused's absence from 28 February 1946 to 20 April 
1946 was unauthorized. The sentence ot dismissal is not legal. 

Judge Advocate. 
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JAGQ - CM 314931 1st Ind 

VID,-JAGO, Washington 25, D. c. 

TO: ·The Under Secretary of War 

. l. Pursuant to Executive Order No. 9556, dated May 26, 1945, there. 
. are transmitted herewith for your action the record of trial and the 

opinion of the Board of Review in the case of First Lieutenant Raymond 
E. Henry (o--826661), Air Corps. ' 

2. Upon trial by general court-martial this officer was found guilty 
of being absent without-leave from about 28 February 1946 to about 20 
April 1946 {Spec. l} and from about 27 April 1946 to about 8 May 1946 
(Spec. 2), in violation of Article of War 61. He was sentenced to be dis
missed the service and to be fined $1000.00. The reviewing authority ap- 
proved the sentence but remitted the fine, ancj forwarded the record o:t 
trial :tor action under Article or War 48. 

3. A sunmary o.f .the evidence may be f'ouncl in the accompa?lying opin
ion or ·the Board of Review. The Board, is of the opinion that the record 

..of trial is ·legal1y insufficient to support the finding of' guilty of 
Specification 21 but is legally su:t:ticient to support the findings or- guilty 
of Specificatior;i l and the Charge, and the sentence, and to warrant con
firmation .thereof. I concur in that opinion. · 


4. The evidence shows that accused absented himself without leave 
from his command from 28 February 1946 to about 20 April 1946. By special 
orders accused was ordered to report to a new station at Bad Kissingen1 · 

Germany on or before 23 February 1946. He ,ras stati-0ned in England at the 
time the Special Orders were issued. He failed to report to his new station 
until about 20 May 1946 and.in the interim period was seen on at least two 
occasions in .London, by the military police, to whom he admitted being late 
on his orders. On 20 April 1946 he "turned himself in" to thtt military 
police in London. 

5. War Department records show that accused is 25-9/12 years of age 
and'unmaITied. He completed me year of University training, enlisted in 
May 1942,/was assigned to duty in Iceland in June of 1942, and after 10 
months there was selected for return to the United States for pilot train
ing. After completing his training and being granted a temporary appoint
ment as second lieutenant, AUS, on l2 March 1944, he was assigned to the 
8th Air Force in England 'Where he served as a fighter pilot, .flying 38 ·. 
missions. He was promoted to lst lieutenant 21 March 1945. He was awarded 
the Distinguished :Flying Cross and the Air Medal 'With four Oak Leaf 
Clusters. His efficiency ratings are as follows: from l July 1944 to . . 
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31 December 1944, Excellent; from 1 January 1945 to 30 Ji.me 1945, Very 
Satisfactory; from 1 July 1945 to .31 December 1945, Unknown. He was given 
punishment under Article of War 104 for misuse of a Government vehicle by 
allowing an enlisted man to drive while under the influence of liquor~ 
It is shown by papers appended to the record that accused absented himself 
without leave from Camp Kilmer, New Jersey, on 29 August 1946, and had 
not been apprehended by 31 October 1946. It appears that he is still in 
an AWOL status. . . 

6. By his misconduct, the accused has demons'trated his unfitness 
to be an officer. I recommend that the sentence be confirmed and car
ried into execution. 

7. Inclosed is a form of action designed to carry this recommenda
tion into effect, should it meet with your approval. 

CM 314931 THOMAS H. GREEN 
Maj or General 

2 Incls·. The Judge Advocate General 
1. Record of Trial 
2. Form of action 

( G.C-.M-.-o-.-4-9:_2_7_F__e_b_i'Da._'r1'__1_94_7_._) 
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WAR DEPARTMENT 
h the Office ot !he Judge· .AdTocate General 

Washington 25, D. c. · 

JJ.GK•Cll 314936 

6 NOV 1946 
UNITED STATES 

Captain RUSSEIJ.. E. GIFT 
(0-521445), Illf'1111try. 

) 
) 
) 
) 
) 
) 

SECOND .AlU(Y 

Trial by G.C.ll., conTened at 
Fort George G. lleade, llaryland, 
7 June 1946. DismiHal and 
total forfeitures. 

OPINION of the BOARD· OF REVIEW. 
SILVERS~ KoDEE and .ACKROYD, Judge .ldTooatea 

-------------------~---------

1. The Board of :Review has examined the record of trial in the case 
of the officer named aboTe and submits this, its opinion, to The Judge 
Mvooate General. 

2•. The accused was tried upon the following Charges and Specifi 
cations a 

CHARGE Ii Violation of the 61st Article of War. 

Specification la In that Captain Russell E. Girt; Headquarters, 
Personnel Center, 1322d Service Comm.and Unit, did, without 
proper leave, absent hilllself from his organization a.t Fort 
George G. )(ea.de; Jdaryland, from about 9 Karch 1946 to a.bout 
18 March 1946. 

Specification 21 In that Captain Russell E. Gift~ Headquarters, 
Personnel Center, 1322d Service.Command Unit, did, without 
proper leave, absent him.self from his organization at Fort 
George G. Meade, llaryla.nd from a.bout 18 March 1946 to about 
3 April 1946. 

CHARGE Ila Viola.tion ot the 96th Article of War. 

Specificationa In that Captain Russell E. Gift, Hea.dquarters, 
Personnel Center, 1322d Service Colllllland Unit, haTing re• 
ceived a lawful order from Lieutenant Colonel Philip R. 
Winebrcmer ~ an otfi cer who was then in the execution of 
hia office, to report to Lieutenant Colonel John r. Byrrl.e, 
Post Executive Officer. on the morning·ot 19 Ya.rch 1946• 
did• a.t Fort George G. Meade, l{aryland• on or about 19 
March 1946, fail to obey the same. 
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ADDITIONAL CHARGEa Violation of the 61st Article of War.· 

Specification, In th&t Captain Russell E. Gift, Headquarters, 
Personnel Center, 1322d Service Command Unit, did, without 
proper leave, absent himself from his organization at.Fort 
George G. Meade, Maryland from about 30 .April 1946 to about 
8 )(ay 1946. 

He pleaded not guilty to and was 'found guilty of all Charges end Specifi• 
· cations. No nidence of any previous· conviction• was introduced. · He was 
ssntenced to be dismissed the service, to forfeit all pay and allowances 
due or to become due, and to be confined at hard iabor for nine months. 
'?he reviewing authority approTed the sentence, remitted the confinement 
and forwarded the record of trial pursuant to the provision, of .Article 
of War 48. 

3. Evidence for tha prosecution. 

On or about 6 March 1946 the accused was given fort7-eight hours• leave 
by verbal orders of his commanding general. These orders were transmitted 
to the accused by Ueutenant Colonel Philip R. Wiaebrener, the executive 
officer-of the Personnel Center, Fort George G. Meade, Maryland (R 10,·11). 
On 7 March 1946, Lieutenant Colonel 'Wlaebrener directed Captain LePGre, 
the assistant adjutant of the Separation Cater, Fort George G. Veade,· 
lla.ryland, to contact the accused at· his home and direct hilla. to report baok 
to Fort Meade immediately (R 10, 12, 29). 011 7 ){~oh 1946, Captain LePore 
contacted the accused by telephone at his home ia Chambersburg, PennsylTania, 
informed him that he was to report back to Fort Meade immediately. Captai• 
LePore also informed the accused·that his orders transferring him to a 
overseas station had been cancelled and.that the accused was to report to 
either Lieutenant Colonel 'Winebrener or to Captain LePore at Headquartera 
Personnel Center. The accused replied that ,he understood the orders but 
that it was impossible for him to obtain transportation and that he would 
be unabl~ to re~urn to the post until about l0a30'on the following day (R 
28, 29, 30). The accused had been occupying a room in'the Bachelor Officers' 
Quarters• · These quarters als~ cont eined the mess hall. On 7, 8, 9 and 11 
March 1946, Captain LePore searched ~he Bachelor Offioers 1 ..Quarters and was 
unable tQ find the accused (R 30, 31~ 36, 41). Captain LePore did not s~e 
the accused until 24 MAy 1946 (R 33). At about 8a30 p.m., 18 March 1946, 
the accused called Lieutenant Colonel Winebrener on the telephone and Colonel 
Winebrener requested the aooused to come to his quarters'.· The accused com
plied and he and Colonel Winebrener talked about the accused's absence from 
the post and the accused stated thErt he had been in Washington. Thereupo:a 
Colonel Winebrener ordered the accused to report to Lieutenant Colonel John· 
T. Byme, the Post ExeoutiTe Officer, on the morning of 19 JCa.rch 1946 (R 14, 
19) •. The accused did not report to Lieutenant Colonel John r. Byrne on 19 
Karch 1946 (R 28 I ·Pros Ex 1). Lieutenant Colonel "Ninebrener did not, see the 
accused on 19 March 1946. He ordered Captain LePore to make a search for 
the accused. The next time Lieutenant Colonel Winebrener .saw the accused 
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was sometime in April 1946 (R 15). On 3 April 1946 the accuaed was in·the 
office of Lieutenant Colonel John T. Byrne, the Post Executive Officer, 
at which time he stated th.a.t he had returned volunta.ri ly, and that he had 
been within the ~eneral area of the post at all times and ill unifora 
(R 28 J Pros Ex 1 }• On 30 April 1946, Captain LePore, acting upon orders, 
searched the Bachelor Ofticers• Q.iarters and was unable to find the ac
cused (R 32). The accused was returned to military control on 8 llay 1946 
and placed in the Regimental Hospital for t!eatment (R 52; Pros Ex 5). 

Major steph$11 E. Gaule, Post Inspector, Fort George G. Meade, Maryland, 
inteniewed the accused on 4 April 1946, at which time the accused was 
warned of his rights Ullder the 24th .Article of War. He atated to the Post 
Inspector that about 8 Jlaroh he had received a telephone call and order, 
directing· him to report back to the poat. When he reported back to the 
post, Lieutenant.Colonel Winebre~er ordered hi.a tG report on the following 
day to Colonel Byrne, the Post' Executive. He did not report to Colonel 
Byrne but left the post. During the time he was absent from the post he 
was absent without authority (R 60, 61). 

4. For the defense. 

On 24 May 1946, the accused was restricted to·the limits of Personnel 
Center .Area, by orders of the Post Executive (R 65, 66). This restriction 
was not punishment under .Article of War 104 (R 70). From l January to 
the latter part of February 1946 the Persomiel Center was experiencing 
difficulties 1fith their messes. This increased the· duties of the accused· 
and caused hilll to work exceedingly long hours (R 68, 69). Colonel John P. 
Crehan testified that during January and February 1946 he wa.a deputy OOJI• 

mander of' the Personnel Center, Fort George G. Meade. Maryland. He was 
the colllD.anding officer of the accused. During this time the Separation 
Center was separating about 1200 soldiers a· day. .All of the messes were 
placed under the supen'ision of the accused. There were ten company type 
messes and one officer•' mesa. The job to be dome required long hours of 
work and the aocused gaTe llunstin.tingly of his time· and effort in the at 
tention to the messes• {R 72). Captain Irving Kasa. :Medical Corps, Fort 
George G. Meade, testified that he had beea praotioing psychiatry under 
the ·direction of' the Jrm:y. Within the, lut year he had examined about a 
thousand oases of what is generally called "combat fatigue." _He stated 
that it was possible for a person to develop a aeurosis without experi
encing combat and that the accused has some schizoid development. Re has 
a low resistance and poor tolerance to anxiety. rhe accused is a person 
,mo gives to the best of his ability and when he gets into one form of 
trouble or mother he immediately loses his sense of values, develops an 
anxiety neurosis and "gallops off" (R 83-86). 

After being duly advised of his rights as a witnes1, accused elected 
to remain silent (R 92). 

5. In support ofthe charges and specifications alleging absence 
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without leave for the periods 9 March 1946 to 18 March 1946, 18 March 1946 
to 3 April 1946, 30 April 1946 to 8 May 1946, and failure to obey a lawful 
order of his oo:mmanding officer, it was shown that prior to 7 March 1946 
the accused was g1 ven leaTe by verbal orders of his commanding general. 
At the time of granting this leave he was under orders to proceed to the 
European Theater. Thereafter, on 7 March 1946, the ~ccused was notified 
by telephone tha.t his orders were cancelled and that he was to return to 
his organization at ·Fort George G. Meade and report to Lieutenant Colonel 
Philip R. Winebrener or to Captain Nicholas A. LePore. He did not report 
to either ottieer aa ordered~ Captain LePore aearched the Bachelor Officers• 
Q,iarters on March 7, B, 9 and 11 but could not find him. The accused ap
peared at the quarters of Lieutenant Cglonel Winebrener on the night of 
18 March 1946, -at which time he was-given en order to report to the Post 
Executive on 19 March 1946. He did not comply with this order. On 19 March 
1946, a search was made of the Bachelor Officers• Quarters but the accused 
could not be found. Likewiae • it was ah own that the accused could not be 
found on'30 April 1946. He waa not seen in the area by the officers in 
charge of the accused'• organization. On 8 May 1946 the accused was placed 
in the hospital. It is to be noted that at all timea mentioned herein 
accused did not have any specific assigned duties. He had been relieved from, 
duty' pending overseas transfer. When these orders were cancelled it was 
the duty of the accused to return to his organization and await assignment. 
The tact that he did not return to the organiza.tio:n.J that he was not at 
headqua,rters fOF assignment and was not on his post is ample proof to support 
the findings of guilty of absence without leave from his organization as 
charged (CM 260183, Godley, 39 BR 168 ). The condition of absence without 
lee.Te, having once begun; is presumed to continue until accused's return 
to military control (YCM., 1928, par 130!,J CM 276461, l'.1t1ankuhl, _48 BR 348). 

The court received in evidence extract copies of five morning reports 
from the accused's organization. Defense counsel contended that such ex
tract copies were inadmissible as evidence, however, in view of the fact 
that other competent evidence established the unauthorized absence of the 
accused,, the admission of the extra.ct copies of the morning reports did 
not prejudice any substantial rights of the accused (CM 235717., Bickmore, 
22 B~ 222). . . 

At the arraignment of the accused the defense entered e. plea in bar 
of trial contending that on 24 Ma.y 1946 accused had been restricted·to the 
limits of the War Department Personnel Center, Fort George G. Mee.de, Maryland. 
The court properly overruled this plea. Pending trial by court-martial the 
commanding officer may impose·such restraint upon the accused as the cir
cumstances require (MCM, 1928., par 19; CM 273060, ~arrillo, 46 BR 368). The 
accused was performing some duty while under restriction to the Personnel 
Center but such statua was not a. full and complete restoration to duty so 
as to Sllllount to constructive condonation of his acts. · , 
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6. War Department records show the accused to be za-5/12 years of 
age and married. He completed two years of high school rut did not gradu
ate. Since enlisting in the Army in 1926 he has completed over 18 years 
of service, the majority of his d.tties being cook and mess sergeant. At 
the time of hia collllllission as a second lieutenant in the Army of the United 
States he was a master sergeant. He was appointed and commissioned a tem
porary second lieutenant , Anny of ihe Uaited States, 15 May 1943. On 16 
December 1944 he received a temporary promotion to first lieutenant end a 
temporary promotion to Captain 6 December 1945. His efficiency report for 
the period l July 1944 to 31 December 1944 is "Excellent• and for the period 
1 January 1945 to ~l December 1945 it is •Superior.• 

7. The court was legally constituted and ha.d jurisdiction over the 
accused and of the offenses. No errors injuriously affecting the substan
tial rights of the accused were committed during the trial. In the opinion 
of the Board of Review, the record of trial is legally autficient to support 
the findings of guilty and the sentence and to warrent oonf'irmation of the 
sentence. Dismiaaal is authori~ed upon conviction of a violation of .Articles 
of War 61 and 96. 

~~~ Judge Advocate 

.~ (.'7Y} s<!f,, < • Judge ........ 


~1/4c~, Judge Advocate 
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JAGK - CM 314935 1st Ind 

Yfd, JAGO, Washington 25, D.. c. NOV 2 1 1.J46 

TOa The Under·secretary of Wa.r 

1. Plrsua.nt to b:ecutive Order No. 9556, dated 26 May 1945, there 
a.re transmitted herewith for your action the record of trial and the 
opinion of the Boe.rd of Review in the case of Captain Russell E. Gift; 
(0-521445), Infantry. 

2. Upon trial by general court-martial this officer was found guilty 
of absence without leave from his organization on three separate occasions 
for a total of 33 days, in violation of Article of Wa.r 61, and of failing · 
to obey.a lawful order of his superior officer given in execution of his 
office in violation of A.rtiole of War 96. He was sentenced to be dis
missed the service, to forfeit all pay and allowanoes due or to become due, 
and to be confined at hard labor for .nine months. The reviewing authority 
approved the sentence, remitted the confinement and forwarded the record 
of trial for aotion under Article of War 48. 

3. A summary of the evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to warrant confirmation of the sentence. 

The record shows that the accused was ·being transferred overseas. 
Prior to reporting to the port of embarkation he received 48 hours leave 
on verbal orders. His overseas assignment was cancelled.and he was ordered 
to report back to his station. He remained absent without leave for nine 
days before reporting to his station. When he reported to his commanding 
off'ioer he was ordered to report to the Post Executive on the following 
morning. He failed to obey this order and again went absent without leave 
for a period of 16 days. Prior to trial upon these charges he was absent 
without leave for another period ot eight days,' after which he was placed 
in the hospital. He was ill at the time of his return. 

4. Consideration has been given to the recommendations of Lieutenant 
Colonel Philip R. Winebrener, the accuser in the case, the first indorsement 
to this reoommendation and additional recommendation by Brigadier General 
C. G. Helmick. Consideration has also been given to the second indorse
ment, the recommendation of Major General 11. S. Eddy. Brigadier-Generifl. 
c. G. Helmich also personally called at the Office of The Judge·A.dvocate 
General in connection with his reconmi.endations. It appears frem General 
Helmick's recommendation that the accused has been in charge-of the Con
solidated Mess, Fort George G. Meade, since his trial and that during this 

, • I 

time the accused performed excellent service in the face of many difficulties. 

" 

6 

http:Plrsua.nt


(291) 


5. I recommend that the sentenoe be con.firmed but in view of the 
. re commenda.ti ons for olemenoy, the relatively ahort periods of abs enoe 
without leave, his long period of military service, and all the ciroum
stances of the oue, I further reco:imnend that the forfeitures be remitted 
and that the execution of the sentenoe a.s thus modified be suspended during 
good behavior. 

6. Inolosed _ia a form of a.otion designed to oa.rry into execution the 
foregoing reoomnendation, should it meet with your approval. 

cu 314935 


3 Inola 	 THO.MAS H. GREEN 
1. Record of trial 	 1iajor General 
2. Form of action 	 The Judge Advocate General 
3. 	Ltr fr Lt Col Philip 


R Winebrener, w/lst and 

2d ind thereto 


( o.c.K.o. 362. 6 December 1946.) 
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WAR DEPARTMENI' 
(293)In the Offioe of The Ju:ige Advooate General 


Washington 25, D. c. 


JAGK - CM 314939 
22 AUG 1946 

U.N 	IT ED ST ATES ) HEADQUARTERS YOKOHAMA. BASE 

.) 


v. 	 ) Trial by G.C.M., convened at Head
quarters, Yokohama Base, APO 404, 


Corporal BILLIE B. qREENE ~ l May 1946. EA.CHa To be hanged 

(34529637) and Private First ) by the neok until dead. 

Clus BILL HARRIS (34668053), ) 

both of 4296th Quartermaater ) 

Gasoline Supply Company. ) 


OPINION of the BOARD OF REVIEW' 

SILVERS, MoAFEE and ACKROYD, Judge Advoca.tea 


l. The record of trial in the case of each of the soldiers named above 
has been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused were jointly tried upon the following Charge a.nd Speci
fications · 

CHARGE& Violation of the'92nd Article of War. 
. . 

Specificationa In that Corporal Billie B. Greene, 4296th 
Quartermaster Gasoline Supply Company., APO 503, and Private 
First Class Bill Ha.rris, 4296th Quartermaster Gasoline 
Supply Company, APO 503, acting jointly, and in pursuance 
of·a common intent., did, at APO 503 on or about 1850 
hour,, 21 January 1946, with malice aforethought, will 
tully, feloniously., unlawfully, and with premeditation kill 
one Private First Class Isma Lubliner, 347 TC Harbor Craft 
Co., APO 503, a human being.by shooting him with a rifle. 

Eaoh ~ooused pleaded not guilty to, and wa.s found guilty of the Charge and 
Speoification. No evidenoe of previous oonviotion was introduced as to 
either of the accused. Eaoh was sentenced to be hanged by the neok until 
dead, all the members present at the time the vote waa taken concurring in 
the vote· on the sentence. The reviewing authority approved the sentenoe 
as to ea.oh aocused and forwarded the reoord of trial for action under Article 
of War 48. 

3. Bvidenoe for the proseoution. 

At "about" 7a25 p.m. on 21 January- 1946, at the Tsurumiono Geisha House 
· distriot, Private First Class Isma Lubliner was shot in the ohest while 

standing in the courtyard outside the entrance of a geisha house. Two 
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shots had been fired·and,at the time, there wer~ about fifteen people in 
the courtyard, Japanese geisha girls 8.Ild Amerioan soldiers (R. 6-11). 
It was dark but there was a street light in the courtyard which gave oft· 
enough light to recognize a person ten feet awa:y (R. 12). Private Lubliner 
was taken to the 334th Station Hospital, where he died at 12al6 a.m~ 22 
January 1946, as a result of a gunshot wound in the chest (R. 14,16). 
A "slug• was found in a wall in the geisha·district and two empty carbine 
cartridges were found near an alley at the end of the geisha house courtyard 
where it "looked like the fenoe was partly broken down" (R. 18,19). About 
3a00 p.m. on 21 January 1946, both accused, negro soldier,. were in the 
geisha house known as Wak&.ma.tsu-ya in the company of Noriko Sato and · 
Fumiko Ma.ezawa, Japanese geisha girls (R. 20,21). These girls knew the 
accused Corporal Greene as •Johnny" and the accused Private First Class 
Harris as "Bill." Uo:riko Sato's niokname wa.s •Juny 11 and Fumiko Maeze.wa.'s 
nickname was "Utiko" (R. 24,25). · When the two a.coused first arrived a.t 
the Waka.ma.tau-ya geisha house, on 21 January 1946, Noriko Sato and Fumiko 
Ma.ezawa were standing in front of the house. They asked the two geisha 
girls to "go upstairs with them" and forced them "to follow after" by 
pulling the girls by their arms (R. 25). When the party of four arrived 
at th.e room occupied by the two girls, 11 Johmly 11asked Noriko Sato to take oft 
her kimono but she refused beoause of the oold. After she had refused three 
times "Johnny" shbt a pistol "towards" the girls, neither of whom was hit. 
Fumiko Ma.ezawa told Noriko Sa.to to take off her kimono, as the soldiers 
had asked her to do, 8.Ild just as she had started to comply she saw "Johnny" 
fire another shot. She then "thought it was just useless" and "crawled · 
into bed• and 11slept 11 with 11Bill11

• While shewa.s "sleeping" the military 
polioe came. The two girls then left the room and •Bill" and ,"Johnny" 
followed the military police outside to the front of the house. When the 
military police asked her who shot the gun she pointed toward "Jo~" and 
said that II Johnny" had shot. At this time • Johnny• gave her "a. very 
stern look" and she could see that •his eyes were mad when he kept staring 
at me." Fumiko Ma.eza.wa led the military police back into tM house and 
took them •to the same room where they were.• Noriko Sa.to then went to 
•a family house• and hid there (R. 26,27). Sometim, after 6a00 p.m. that 
evening, while acoom.pazwing one "Jimrey-11 to his barracks, she a.gain met 
11Bill and Johnny, 11 "standing in the middle of the road.,.. She saw them 
•hide a. oa.rbine in back, 11 •one per person11 · and "they had a. ca.n. • 11 Jo~• 
asked her what she had said to the Military Police and she told him that 
she had said nothing. She then left for "Jimmy's" ca.mp. When she saw 
the accused with the •carbine" it was dark but ..the weapon was "not a 
long rifle, but a short rifle," about three feet long. The weapons ea.oh 
soldier had seemed alike (R. 28, 29, 31). About a.n hour after she reached 
•Jiillley' 1 S 

11 house. •Johnny" arrived. He had no weapon with him and spent 
the night ·there. •Johnny" had fired a. pistol in her room that afternoon 
and Bill had not been armed (R. 32,33). 

Ea.ch of' the accused, having been duly warned of his rights under 
Article of War 24, ma.de a sworn, signed statement purporting to cover 
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the partioip~tion of eaoh in the fatel shooting of Private Lubliner. 
The statement of the aocused Harris was admitted in evidenoe as Prosecu
tion Exhibit 2 and the statement of the aocused Green was admitted in 
evidence as Prosecution Exhibit 3 (R. 34-41). Since these statements are 
in substantial acoord with the testimony given on the witness stand by 
the respective deponents, they will not be discussed herein. 

4. Evidence for the defense. 

The accused, Private First Cl~ss .ffil.rris, having been informed of his 
rights as a witness, elected to testify under_ oath (R. 42). On 21 January 
1946, he started· to drink about 8:00 a.m. and consumed about a pint of 
Japanese gin, six or seven bottles of American beer, and about three 
large bottles of Japanese beer. He was with the accused Corporal Greene 
most of the time throughout the day. About 9:00 a.m., he and accused 
Corporal Greene went to "the geisha distriot. n This geisha district was 
the same as that referred to by a proseoution witness as the Tsurumiono 
Geisha House district where Private First Class'Isma Lubliner was shot 
(R. 43,44). They left about 10100 a.m. and returned about la30 p.m. 
Aoous ed Harris saw II Juey11 standing at the door of a geisha. house and. 
asked her "to go in the room. 11 When she refused, accused Greene pulled 
out his pistol and said, •come in, let's go 11 to her and "the other girl." 
They were in.the room a.bout half an hour when the military·police told 
them to oome out. They then.went out in nthe a.rean and the military police 
asked them if they had any weapons, to which they replied that they did 
not. The geisha. girl 11Utiko 11 kept pointing at the accused Greene and 
saying that he had a pistol and had been shooting and finally pulled the 
military police back into the room. The military police came out with 
a pistol and got in a. jeep and left without arresting anyone (R. 45, 46, 
47). Aooused Hs.rria and Greene then went ba.ok to their oompany arriving 
there about 4a30 p.m. Later, acoused Greene told accused Harris that "he 
was going to get that damned Utiko for telling the military police where 
his pistol were" and asked accused Harris to 11go with him over there." 
Accused Harris agreed and they left the room they shared with eaoh other 
about 6100 p.m. They proceeded first to the guard barracks, where accused 
Greene got a oarbine and some ammunition therefor. Accused Harris did not 
take a weapon. He ''was sober enough to realize what was happening" (R. 48, 
49). About 200 yards from the geisha district they met "Juny" and one 
Evans (" Jinim;y") in a 6 x 6 truck. Accused Harris, at this time, had a 
"gas" oan in his hand. · The oa.n was about half full and he had taken it 
with him because accused Greene 11 told ma that we was going out together, 
e.nd he wanted me to have something,' if I am going to be with him." They 
left "Juny" and "Jimmy" and proceeded to the geisha. district where accused 

11gas 11Harris poured some out on the ground and lit it. The two accused 
then looked around the geisha area for 11utiko. 11 Acoused Greene saw· a girl 
he said looked like 11utiko, 11 whereupon aooused Greene put his carbine up 
to his shoulder and fired twice (R. 49,50). Accused Harris then left and 
ran back to the company. About five or ten minutes after he got back to 
his room, aocused Greene came in and said that he, Greene, 11shot at her" 
but "didn't know whether he got her or not" (R. 51,62). 

3 



· "(296) 


On cross-examination accused Harris testified tha.t he and accused 
Greene ha.d arrived at the geisha. house district tha.t evening a.t 6130 or 
6146 p.m., for •1t was just dark.". Aocused Greene had told him to "get 
some gas, we may heed some gas. It I happen not to see her, we will set 
the place on fire." The military police put out the fire. At the time 
aocuaed Gr~ene fired the carbine· he we..s pointing it "up in the geisha 
diltrict yard" and was standing in the a.lleywe.y near the courtyard 
"where the fence had been torn down.• There were quite a few people stand
ing in the yard at the time. Ace.used Harris "heard somebody hollern after 
the shots were fired •. "There was a crowd of people hollering. n Aocused 
Harris knew before he went to the geisha hous~ that accused Greene we.a 
going there to shoot 8 uttlko. 11 There were some lights in the yard but 
they did not illuminate the whole yard. On exa,"llination by the court, ao
cused Harris testified that he made no effort to dissuade accused Greene 
from shooting nor did he make a.ny attempt to talk accused Greene out of 
going to the geisha house. He did not intend to set fire to the houses 
when he ignited the gasoline but poured the ~aoline on the_,ground and 
lit it SQ he would •be through with what he Lao~used Green!/ wanted me 
to do" (R. 53-60). 

The accused Corporal Greene, having be.en informed of his rights u 
a.. witness, elected to testify under oath {R~ 60). On 21 January 1946, 
he started drinking about 7t30 a.m. and had some gin and some beer. About· 
8130 a.m. he and the a.ocused Harris left their oompany area to go to the 
geisha house district. There he ?!¥:It a girl named "Didin and took her back 
to his house with him, accompanied by the acoused Harris. Around 2130 p,m. 
both accused again went to the geisha district, for the accused Harris 
"wanted to ~et a girl to take over to the house. 11 There they found 11 Utiko" 
and •Juny• and went to the girls' room. When accused Greene removed the 
pistol he was carrying with him, it went off~ Thereafter they laid down 
until "the police came and got u~ up," The two accused left the geisha 
area a.bout 4116 or 4130 p.m. and went. back to their oomp&Il1' area.. The 
a.00U1ed Harris-called upon the accused Greene a.t the house where he had 
the girl "Didi• and asked accused Greene to oome over to accused Harris' 
room. ¼ben accused Greene arrived at this room, he noticed two carbines 

, ·.lying on the bed. One had a magazine in 1 t and other did not. Accused 
Harris a.sked for e.!llillunition and a.ocused Greene got five rounds ·but did not 
give it to accused Harris, for accused Harris said that "he was going to 
burn down the geisha house district" and accused Greene thought that-ex
pression meant shooting (R. 61-64), When both accused left.the room, ac
cused Greene carried the carbine without the magazine with him. He had 
the five rounds of ammunition in his pocket and there were no rounds in 
the chamber of the carbine. He went with Harri, because he "wanted to see 
the excitement. 11 He had no intention of contributing to the 11excitement." 
On the way to the geisha house district, they met "Juny" and ~Jimm;y" and 
at this time accused Harris had his carbine but accused Greene had left '· 
his on a. nearby rook~ , Arriving at the geisha house district,. accused &rris 
first went through the entrance and in a. little while accused Greene saw 
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a flame. The mili ta.ry police ca.me and put the flame out. Accused Harris 
had some "gas," but accused Greene did not see him set the fire. They 
then continued "right around" the geisha district until they came to en 
opening in the fence surrounding it. Accused Harris went in this entrance 
saying he was.going to look for "utiko" and told accused Greene to remain 
outside with the "rifles" and if anyone came to thi-ow a rock. Accused 
Greene picked up a rook. Accused Harris returned and announced that he 
had not seen 8 Utiko. 11 They then went around the fence to another opening 
and 11ran by the opening ••• to keep from anyone seeing us. 11 After they got 
by the opening accused Harris stopped and put his rifle to his shoulder. 
Accused Greene threw the rock and started to run. He ran because he was 
"excited. 11 He did not fire a shot but heard two shots fired, at which time 
he was about 20 or 25 yards away from accused Harris. The accused ''weren't 
too dri.mk but we were still feeling good, I suppose." Aocused Greene· 
ran back to his quarters where he met accused Harris. Accused Harris asked 
him to clean his, Harris' "rifle" and accused Greene ran a patch through 
it. Accused Greene had fired no shots that ni&ht. The only time h6 tried 
to dissuade accused Harris was when he saw him ''with the rifle to his 
shoulder,• at which time he "threw a rock in the crowd and tried to give 
them a little warning before th ere was trouble. 11 He did not think accused 
Harris was going to shoot until he saw him with the rifle to his shoulder 
(R. 65-69 ). 

On cross-examination accused Greene testified that his pistol was 
accidentally discharbed when he was in the geisha girls' room in the 
afternoon and that he thought he fired the pistol on purpose at some other 
time while in the room, to test the safety. He did not fire the pistol 
to make the girls take off their clothes. He was in bed with "utiko" and 
accused Harris was in bed with "Juny. 11 \ihen the military police oa.me to 
the door "utiko" told him to give her the pistol, whioh he did. She put 
it under the mat in the room where they were. They all.put on their 
clothes and went outside and nutiko" tried to tell the military police 
that aooused Greene had been shooting. utiko then took a military police• 
nan by the hand and led him baok into the room. Accused Greene did not· 
s~e the pistol in the possession of the military policeman when he ca.me 
out, ·but was later told by one Evans that the military police had the 
pistol. He thought that "utiko 11 had shown 11them" where she put the pistol 
but "didn't mind it." He was not angry with her. He did nothing to scare 
either one of the girls (R.70-74). Accused Harris had told accused Greene 
that he "had a place he wanted to burn down," but he had not mentioned 
the geisha district as being that place until after they met Evans and 
"Jucy" on the way to the geisha district. Accused Harris then had· told 
him, ''We are going to the geisha district, burn the damned thing down. 1t 

Accused Harris already had the gasoline oan at that time and accused Greene 
helped him carry it. After the miiitary police had put out the flame, ac
cused H.arria cursed and said that the military police "wouldn't stop his 
rifle from shooting" (R. 74-77). Vfuen accused Harris went .ipto the geisha 
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area to find •utiko" accused Greene was supposed to throw a rock if the 

military police came back, as a warning so that they could leave the 

geisha. area. Accused Harris did not say why he was looking for "utito• 


, 	 and he did not take his carbine with him when he went to look for her. 
The pistol the military police had taken that afternoon belonged to ac
cused Greene. but accused Harris carried it most of the time and, after 
the military police had taken it, accused Harris "cursed pretty bad" and 
said, "he would burn it down tonight." He also talked about ''what a rotten 
girl" "utiko" was for telling the military police where the pistol could be 
found. After accused Harris returned from his search for •utiko," each 
accused picked up a carbine and walked around to a little alley. When· 

· 	 they got to "the entrance," they could see "a big gang of people," so they 
ran past it to Jeep from being seen. After accused Greene got past the 
entrance, he saw accused Harris with his rifle up to his shoulder. Accused 
Greene then threw a rook as near the crowd as he could and started to run. 
He threw the rock to warn the crowd but did not really think that accused 
Ha.rris·wa.s going to shoot. He heard two shots when he was about 20 or 25 
yards away from accused Harris and kept on running. Accused Greene could 
not say that accused Harris had his "rifle" pointing towards the crowd 
"but the crowd was the only thing I could see down there to be shooting at, 
if he was going to shoot at anything." The patch accused Greene ran thr~ugh 
accused Harris' carbine, after they got back to their quarters, came out 
dirty, as though the weapon had been fired (R. 77-83). 

5. It appears from the Charge Sheet that the ·charges in this case 
were referred for trial on· 12 April 1946 to the trial judge advocate of 
a general court-martial appointed by paragraph 1, Special Orders No. 47, 
Headquarters, Yokohama. Base, dated 26 April 1946, and were served on each. 
of the accused on 16 April 1946. Thus the case purported to be referred 
for trial to a oourt which had not then been appointed·. This court aotually 
tried the case, the "copy" of the order of reference t'o trial appearing on 
page 4a of the record bearing the date "l May 1946, 11 the date of the cOIIllllence
ment of the trial. The accused were not prejudiced by this apparent irregu
larity, for the aotion of the reviewing authority in approving the sentenoe 
as to eaoh accused was, in effect, a ratification of the actual reference 
of this case to the legally oonstituted oourt which tried it. (CM ETO 393, 
Caton, 3 Bull. JAG 54J CM ETO 13319, Beets.) 

' 

6. Murder is defined in the Manual for Courts-Mlrtial, 1928, paragraph 
148~, page 162, as 11the unlawful killing of a human being with malice afore• 
thought. 11 In discussing the term "malioe" the Manual (pp. 163,164} lays 
down the following principles a 

•v.alice aforethought. - Ma.lice doea not necessarily mean 
hatred or personal ill-will toward the person killed, nor an actual 
intent to take his life, or even to take a.n;yone's life. The use 
of the word 'aforethought' does not mean that the malice must 

· exist.·for any part;i.cula.r time before commission of the a.ot, or 
that the intention to kill must have previously existed. It is 
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suffioient that it exist at the time the act is oommitted. (Clark.) 
11t-1alice aforethought may exist when the aot is unpremeditated. 

It may mean any one or more of the following states of mind preceding 
or coexisting with the aot or omission by whioh death is oauseda 
An intention to oause the death of, or grievous bodily harm to, any 
person, whether suoh person is the person actually killed or not 
(except when death is inflicted in the .heat of a sudden passion, 
oause~ by adequate provooation); knowledge tha.t the aot which 
causes death will probably cause the death of, or grievous bodily 
harm to, any person, whether such person is the person actually 
killed or not, although suoh knowledge is aooompanied by indifference 
whether death or grievous bodily harm is caused or not or by a 
wish t.hat it may not be caused; in.tent to commit aey felony. •••" 

Justice Holmes, while Chief Justice of the Massachusetts Supreme Judicial 
Court, had occasion to say, 

"Reduced to its lowest terms, malice in murder means 

knowledge of such circumstances that according to oommon ex

perience there is a plain and strong likelihood that death 

will follow the contemplated act, coupled perhaps with an im

plied negation of any excuse or justification.": (Commonwealth 

v. Chance, 174 i1a.ss. 245, 252.) 


. 
Thus it has been held that where a deadly weapon is used in a manner likely 
to oause death and death actually results from such use, the l~w will presume 
malice from the act (see MCM, 1928, par. 112a), as where the accused fired 
into an occupied public house {CM ETO 5764, IJ.lly, 15 BR (ETO) 341), or 
fired through a thin partition into a room occupied by sleeping soldiers 
(CM ETO 7815, Gutierrez, 4 Bull. JAG 179). It is not necessary in suoh 
oases to show that the accused harbored a speoifio intent to kill any 
particular person located in the vioinity of the deceased or in the line 
of fire, but if it does appear that the speeding bullet or other deadly 
missile carried malice towards a person other· than deceased, it is an 
axiom of the conunon law that such malice will be oonstructively applied 
to the-homicide which actually occurred (Go~e's oase, 9 Coke, 81a; CM ETC 
5764, Lilly, ~). 

From the foregoing discussion of the law, the conclusion is inescapable 
that the accused in this case are each guilty of the crime of murder· and 
this is so even though' the testimony of eacllll. be taken at its face· value. 
According to the tes~imony of accused Harris, aooused Greene fired the shot 
into the crowd in the courtyard of the geisha house district which, accord
ing to the plain implication of all the circumstances, resulted in the death 
of Private Lubliner. According to the testimony of accused Greene, accused 
F.arris fired the fatal shot. However, considering the judicial adlllissions· 
of both accused, there is ample evidence that they proceeded toge.ther to 
the scene of the homicide at the geisha house district equipped with a 
lethal weapon (or weapons) and a can of gasoline, each intending, in concert 
with the other, to engage in vicious and unlawful acts thereat in reprisal 
for the Geisha girl "utiko" having aided the military police in discovering 
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accused Greene's pistol. Accused Harris, according to his teatimcey, ac
companied accused Greene on s. mission in which the latter had expressed 
the intent to "get that damned Utiko"·and accused Greene, according to 
his testimoey, joined accused Harris in an expedition to "burn down" the 
geisha house district, remaining with the joint enterprise even after 
Harri• had cursed the military police .for putting out the fire and had 
said that they "wouldn't atop hia·rine from shooting." Therefore, whatever 
view may be taken of the evidence, it is apparent that each accused was at 
least an aider &.Jld a.bettor to the other and ia chargeable, as such, as a 
principal party to the offense committed. (CM 266724, ·McDonald, 43 BR 291). 
If a number of persons conspire together to do aey unlawful aot which, e.1
though not amounting to a felony, is of so desperate a character that it 
must ordinarily be attended wi ttl great hazard to life, and det.th occurs 
&a & result of alliY'thing done in prosecution of the unlawful design, then 
a.11 who take part in the transaction a.re guilty of murder. Thia being 
ao, it ia unnecessary to determine which of the accused fired the fatal 
shot, for evidence that it was fired by some one.of them, while in the 
execution of the unlawful design, though it does not appear by which one, 
ia sufficient to sustain the findings of guilty as to eaoh (CM 248793, 
~· so· BR 21, 37). 

7. The Charge Sheet shows that the accused Corporal Greene is 21 years 
of age and that he was inducted into the Army at C8Jllp Forrest, Tennessee, 
on 12 February 1943, without prior military serviceJ that the a.ooused Private 
First Class Harris is 23 years of· age and that he was inducted into the Army 
&t Fort Bragg, North Carolina, on 27 February 1943, without prior military 
service. · · 

8. According to the Staff Jw.ge Advoca.te•a review each accused was 
giTen e. paychia.trio examination by a competent medical officer who foUDd 
that each waa sane. 

9. The court waa legt.lly constituted and had jurisdiction over ea.oh 
e.ocuaed and of the offense. · No errors injuriously affecting the substan
tial rights of either accused were committed during the trial. In the 
opinion of the Bot.rd 0£ Review, the record of trial is legally sufficient 
to support the findings of guilty and the sentence as to each accused, and 
to warrant confirmation of the sentence as to each accused. A sentence 
of either death or imprisonment for life ia mandatory upon conviction of 
murder in violation of Article of War 92. · 

, Judge Advocate 
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JAGK - CM 314939 	 1st Im 

wn. JAOO, Washington 25, D. c. 
SEP 6 1948 

TOa The Under Secretary of War 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Corporal Billie B. Greene {34529637) and Private First Class Bill Harris 
(34668053), both of 4296th Quartermaster Gasoline Supply Company. 

2. I concur in the opinion of the Board of Review that the record 
of trial is legally sufficient to support the findings of guilty a.nd the 
sentence as to each accused and to warrant confirmation thereof. Under 
all the circumstances of th.e ca.se, I am of the opinion that the death 
penalty.is not required. I therefore recommend that the sentence as to 
each· accused be confirmed but commuted to dishonorable discharge, for
feiture of all pay and allowances due or to become due, and confinement 
at hard labor for the term of the natural life of each accused, and 
that a U.S. penitential')',be designated as the place of confinement. 

3. Consideration has been given to a letter dated 15 July 1946 
from Mrs. Mavis 'Iyson, ¥..noxville, Tennessee. mother of accused Corporal 
Greene, containing a plea for clemency on his behalf, transmitted by the 
Honorable Kenneth MoKellar, United States Senator from Tennessee; to.a 
letter from Mrs. Ma.vis 'Iyson, dated 5.August 1946, inclosing letters 
testifying to the good character of accused Corporal Greene from E. N. 
~ashburn, J. Yi. Carlisle a.nd Faris M. Freeman, all of Bostic, North 
Carolina; and to a letter from the Honorable John Jennings, Jr., Member 
of Congress from Tennessee, written on behalf of accused Corporal Greene. 

4. Inclosed are a draft of a letter for your signature transmitting 
the record of trial to the President for his action and a form of Executive 
action designed to carry into effect the recommendation hereinabove ma.de, 
should such action meet with approval •. 

, .......... ...__.J .. 

6 Incle 	 THOMAS H. GREEN 

1. Record of trial 	 Y.ajor General 
2. Drft ltr sig s/w The Judge Advocate General 
3. Form of Ex action 
4. 	Ltr fr Mrs Mavis Tyson 


15 July 46 

5. 	Ltr fr Mrs • ~vis Tyson, 5 Aug 


46, w/incls 

6. Ltr fr Hon John Jennings, MC 

( G.C.M..O. 3011 11 October 1946). 
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WAR IEPA.RTMENT 
In the or.rice of The Judge Advocate General 

Washington , D. c. 

JAGH - CM 314953 	 ~ .:i. \" • ·. ;94·6 
~~ . . : ~ -..· i • 

UNITED STATES 	 ) 

) 


v. 	 ) Trial by o.c.M., convened at 
) Presidio of San Francisco, 


Major WILLIAll M. !ER.RY ) Ga.ll.f'ornia, l.7 June l94o. 

(0-482249), Corps of ) Dismissal. · 

Engineers ) 


---·-------------
OPINION of the BOARD OF REVIEW 


HOT'l'ENS'IEIN, SOU' and FLAN.A.GAN, Judge Advocates 


l. The Board of' Review h&s examined the record 0£ trial in the case 
o! the 01·t1cer na:o,d above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused ,va.s tried upon the following Charges and Speci£1
cat1ons a 

CHARGE Ia Violation 0£ the 95th Article of War. 

Spec1!1ca.t1on J.a In that Major William M. Berry, CE, attached 
unassipd Headquarters Compaey, 1927 Service Command Unit, 
Presidio of San Francisco, California, did, at San Frm cisco, 
call.f'ornia, on or about February ll, 1946, with intent io 
defraud, m-ongi'ully and unlaw!ully make and utter to Snug 
Harbor Tavern, San Francisco, Calilornia, a certain· check 
in words and figures as follows, to wita 

"No. 15 	 WILLIAM M. BERRY 

ll February 1946 
Pay to the 

order 01' Cash $20.00 

'.l'M'nty and no/100 	 Dollars Cents 

To FIRST NATIONAL BANK · /s/ William M. Berry 
. in Spokane Major CE, u-482249 

·2a-5 SPOKANB, WASHINGTON c/o Post Engr, Presidio 
of San Francisco" 
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and by means thereof, did fraudulently obtain from 
Snug Harbor Tavern, San Francisco, california, the 
sum of $20.00, he the said William M. Berry, then 
19811 knowing that he did not have a.nd not intending 
that he should have . sufficient funds in the First 
National Bank in Spokane, Spokane, Washington, for 
the payment of said check. 

Specification 2 through 10, inclusive, are identical in form 
with Specification l except as to dates, places, amounts 
and persons or organization defrauded. The variations 
are as follows: 

Organization or 
Spec. Date .Amount Place Person De!~~ 

2 l2 Feb $20 San Francisco, Calif Snug Harbor Tavern 
3 21 Feb 20 San Francisco, Calif' snug Harbor Tavern 
4 26 Feb 15 · San Francisco, Calif Snug Harbor Tavern 
5 3 Mar 15 San Francisco, Calif Snug Harbor Tavern 
6 22 Jan 20 San Francisco, Calif Joe & Pete's Cafe 
7 23 Jan 20 San Francisco, Calif Joe & Pete's Gafe 
8 (Findine of not guilty). 

9 l Feb 15 San Francisco, Calif Bridge Club 


. 510 28 Feb San Francisco, Calif Officers Club 

CHARGE II: Violation of' the 61st Article of war. 

Specifications In that Major William M. Berry, attached unas
signed Hea<lquarters Company, 1927 Service Command Unit, 
Presidio of San Francisco, California, did, without pro
per leave absent himself from his organization at Presidio 
of San Francisco, California, . from about March 2, 1946, to 
about March 26, 1946. · 

The accused pleaded not guilty to, and was found guilty with minor excep
tions and substitutions of, all Charges and Specifications excepting · 
Specification 8 of Charge I., of 1ib.ich he was found not guilty. Evidence 
of two previous convictions was introduced. He was sentenced to be dis
missed the service and to forfeit all pay and allomnces due or to becom 
due. The reviewing authority approved only- so much o:f the sentence as , 
provided for dismissal and forwarded the record of trial for action under 
Article of War 48. 

,3. In support of the check offenses alleged in the ten Specifications 
o:f Charge I, it was shown that the accused had an account with the First 
National Bank of Spokane, Washington, for more th.an two years prior to the 
offenses (R 79; Pros Ex 12). Ten photostatic copies or checks drawn on the 
bank and purporting to bear the signature of accused as maker 1V0re received 
in evidence without objection (Pros Ex 1-10). · All of the aforementioned 
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checks were retUJ."Md to the payees with accompanying slips marked either 
"Insufficient Funds 11 or "Account Closed" (R 16-20, 2$-32, 36-3S, 43). The 
checks (Pros Ex l-5) alleged in Specification l to 5, inclusive, were made 
payable to cash and in each instance, the accused received cash (R 15-22) 
from Mr. John Morris, the owner or Snug Harbor Tavern. Prior to cashing 
the checks the accused had cashed a large number o.t' other checks at the 
Snug Harbor Tavern. Some of these checks had been returned unpaid (R 2.3). 
The checks (Pros Ex 6-8) in Specifications 6 to 8, inclusive, were made 
payable to cash and in ea.ch instance, the accused received cash (R 28-32) 
from Mr. Peter Alioto, the owner of Joe and Pete 1s Tavern. With respect 
to the check of $5.00, Specification 8, Mr• .Alioto agreed to hold that 
check with the understanding that the accused would pick u:, the check 
later on (R 31). This check was never put through any bank for collec
tion (R 33). The check (Pros Ex 9) covered in Specification 9 was made 
payable to the Bridg4i Club and was cashed by Mr. Emanuel Black, the 
owner of that club on l February 1946. The accused received the sum of 
$15.00 at the time the check was cashed (R .37). The check (Pros Ex 10) 
in Specification 10 was made payable to the Officers Club at the Presidio 
and given in payment for the occupancy cf t:la:helor o.tficer quarters at 
Presidio (R 43). The check was deposited for collection and subsequently 
returned by the baDk for insufficient funds (R 43-M). The total amount 
of the checks which accused issued ani 'Which were returned because ot 
insufficient .f"Unds was $15~.oo. 

The prosecution introduced evidence to show that accused absented 
himself without leave from his organization, Headquarters Company, 1927 
Service Command Unit, Presidio 0£ San Francisco, california, from 4 March 
1946, to about 26 March 1946 (R 55-56). The accused admitted leaving his 
organization on 4 March 1946 (R 89). By paragraph 7, Special Orders a., 
dated 26 February 1946, J.:rrrr:/" Service Forces, Ninth Service Command, Presidio 
of San :Francisco, the accused ns transferred to the Separation Center, Fort 
L,avenworth, Kansas (Pros Ex 17). These orders -were revoked by verbal order 
of the post commander of the Presidio of San Francisco on 28 February 1946 
(R 52, 55;. Proa Ex 2). The accused disregarded a verbal order not to leave 
his organization until new orders 11ere issued and left the Presidio on 4 
March .1946 (R 89). On· 26 March 1946, accused reported at the Amarillo Air 
Base, Amarillo, Texas. 

The accused's bank balance with the First Nationa.l Bank of Spokane, 
Washington, was insufficient to cover aey of the ten checks when they were · 
presented £or payment between 11 February 1946 and 4 March 1946. All of 
said checks were returned unpaid by the drawee bank (Pros Ex 12). The 
accused prior to the trial redeemsd all 0£ the foregoing checks. 

. . 
. 4. After his rights as a witne.ss "Were fully explained, accused 

elected to be swor.'l and testified that be is 51 years of age and bas been 
in the regular army for 29 years, 25 years of which was enlisted service 
and. 4 years commissioned ssrvice. 
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During the period of enlisted service the accused 11as never in any 
trouble or had he · ever been tried by- court-martial. For more than two 

, years he had an account in the First National Bank of Spokane, Washington 
· (R 79). After allotments had been deducted from his pay-, the balance re

maining averaged more than $300.00 monthly and was sent by the Finance 
· Office directly- to the bank (R 80). The accused's wife who received a 
monthly- allotoont of $250.00 per month also had an account in the oa.m, · 
bank. On U February- 1946, Mrs. Berry's $250.00 allotmmt check was 
erroneously deposited in the accused's account (R 80; Pros Ex 13). Prior 
mistalms had been made by- the bank with respect to deposits and with
dra"AJ.s in both accounts (R 80). The $250.00 was transferred to Mrs. 
Berry's account the follorlng month after a deposit of $311.32 had been 
credited to the o!ficer•s account (R 80; Pros Ex 14). The bank notified 
the accused of the error and that $250.00 bad been withdrawn from his ac
count and deposited in his.wife's account (R 81). The accused's wire 
agreed to permit him to retain the $250.00 in his account (R 81) • He 
did not co:wmunicate with the bank nth respect of this agreement, think
ing that his wife would do so. During the sam, month of February 1946, 
the accused's wii'e drew a $50.00 check 'Which was mistakenly paid out of 
his account. The $50.00 was replaced in the accused account the follow
ing month 'When the bank discovered the. error. The accused "Was in the 
habit o:t obtaining 11a quick loan" from the bank, 'When he was not certain 
of getting a monthly bank staten:ent. This was done on three separate 
occasions. The accused would send a letter to the bank and advise the bank · 

· to deposit $50.00 or $100.00 to his account. The bank would deposit the 

mooey less a service charge and then send the accused a promissory note 

to sign together with a deposit slip shOlf:i.ng that the amount of the note 

less the service charge had been deposited. On 4 April the accused re

ceived a statement and a draft for f7 .40 from the bank advisiI;J.g him that 

his ac~ount had been closed (R SJ). 


On 28 Februar;r 1946 the accused was called to the office of the Post 
Executive Officer at Presidio, who in.formed him that orders had been cut 
under which he was to proceed to Fort Leavemrorth. Later that same da7 
the executive officer advised him ot a telephone call that had.been re
ceived from Fort I.eliis that his property account had not been closed at 
that station (R 83). The executive officer never mentioned revoking the 
orders to proceed to.Fort I.eavemrorth except to say: that 11' the clearance 
from Fort Lewis was held up too long then new orders would have to be 
issued and a new date set to go to Fort Leavenworth. The accused went 
to see the executive· officer the next morning., 1 March 1946., but was 
1nform9d that he was not in and would probably be .out of the office all 
morning (R 84). The accused phoned the executive officer at about 1100 
hours that day- and 'inq-qired about his orders. The executive officer was 
not in but the· com.anding officer 01' the post cut in on the line and 
said no :further word had been received i'rom Fort Lens. On Monday morn
ing, 4 March 194b, the accused telephoned the executive officer who 

• informed him that a clearance had been received !rom Fort Lellis on 
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Saturda.;y, 2 Much 1946, at about 2 or 3 p.m. The executive o.t'£icet" advised 
accusrd that there was nothing wrong in his leaving the post (R 85) • The 
accuud packed his car and 119nt to see the executive officer who stated he 
did not know whether or not the accused should go a.head and take a chance 
on reaching Fort Ieavenworth within the time specified in his orders. The 
-accused then said, "How about me checking out and wiring in tor a new da.te?n 
To this question the executin officer did not say, "Yes or no11 (R 8.5). 
The rirst ti.JM the. accused had knowledge that his orders bad been revoked 
ns a telegram from Forl Isavenworth advising him of that £act and that he 
should return to the Presidio. 

5. The uncontradicted evidence amp~ demonstrates that the checks 
described in Specification l through 10 ot Charge I 118re ma.de ana uttered 
by accused, as alleged, that he received the proceeds thereof and that 
said checks, except the $5.00 check described in Specification 8, l'tere 
dishonored when presented to the dra11ee bank because ot insufficient funds 
in accw,ed 1s acco\Ulte Tbs accused's bank statements for Januarr, February 
and llarch 1946, show three deposits in sums ot $250.oo, $311.32 and $.50.oo, 
respectivel.7. HOl'lever, the day after the latter two deposits 119re credited 
:to the accused's account, his balance 11as $8.,38 and within five da.ys after 
the $250.00 deposit, the balance was $11.38. It is noted that the $2.50.00 
deposit llhich was erroneously deposited in the accused's account augmented 
rather than depleted the balance of his account. Even with the $2.50.00, 
the accused's balance for that month ,ras insufficient to meet the checks 
drae against the account. From these facts and circumstances, the court 
ns !ul.ly' warranted in inferring that the accused intended to defraud '!ihe 
payees of' these several checks and accordingly- the evidence is legally- suf
ficient to sustain Charge, I and Specificationsl through 10 thereof', except 
Specification 8 of llhich the accused was found not guilty. · 

The evidence clearl.7 substantiates the absence without leave as al 
leged in Charge II and the Specification thereunder. A direct order was 
given to the accused not to leave his organization until new orders 11ere 
issued authorizing his travel to Fort Leavenworth. . The accused admitted 
he left his organization and did not report in person to Fort Ieavenworth 
but turned himself in at .A.rmarillo Air Base, Armarillo, Texas, on 26 March 
1946. It is 51gni1'icant to note that t'Mlnty-two days elapsed .from the 
time .that the accused left the Presidio ot San Francisco until his return 
to military control. In view o! the above., little credence is given to the 
accused statement that he had permission to leave his organization on 4 
March 1946. 

6. On 18 December 194.5, the accused appeared before a reclassification 
board which found that he was illef.f'icient, that he performed his duties in 
an unsatisfactory manner., and recommended that he be honorably discharged 
as an officer. The report of the board further stated that Major Berry 
made a favorable impression in his appearance before the board. 
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. . 

'!'be accused has a record o! two previous.convictions b;y general court
ma:rtial. On 13 April 1945, he ns found gu:lltJ' ot. violations ot the 96th 
am 6lst Articles of lTar and sentenced to a reprimand, :restriction for two 
months am forfeiture ot one hundred dollars ($100) per month tor six (6) 

. months. .On 4 September 19~, he 'DB found guilty ot violations of the 96th 
Article of War am sentenced to a reprimand and torf'eiture ot om hundred 

· dollars ($100) per month for six (6) months. 

·' 
7. war Department :records show that the accused is Sl years of age, 

married, and has om ch1ld, a married daughter. His formal education ended 
. upon 	the complation ot tiaree years of high school. Be had completed more 
than· twnt7-fin :,ears of enl.1.ated aerrl.ce prior to his appointment as a 
captain on 11 Jul.7 1942. His highest rank aa an enlisted man was master 
aerpant am bu character rating was e:rceli,lent. There 1a appended to the 
file a letter from. the accused's wife, catherim L. Berr:,, addressed to the 
President ot ~ United states, req111sting tb&'\ her husband, be placed on · 
the inactiw_ llst ao that he ma.7 be N'tired :rather than diam:1aaed from ·the 
service. 

s. 'The court •• legally' constituted and bad jurisdiction of the 
person and the of.tenses. ·' No error, injuriousl.7 attecting the substantial 
rights a! accused wtre committed during the trial. ·, In the opinion ot the 
Board ot Review the record of trial 1a legal.17 aut.ticient to aupport the 
find1 nga of guilty &lid the sentence aa approved by the re"(.l.eld.ng authorit7 ' 
and to warrant confirmation ot tbe sentence. Dismissal is manda.tor,. upon 
conviction of a violation ot the 95th Article ot \far and 18 authorized· 
upon a ccmviction of Article of 'lar 61.. 	 . 

; 

-: Judaa .a.i-ate 
_ ·Judse Advocate 

• Judge .Advocate 

'f 
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JAGH • CM 314953 1st Ind 

DEC 2 "1~46wn. JAGO. Washi~gton 25, D. c. 

Toa The Under Secretary ot War 

1. Pursuant to Executive Order No. 9566,. dated 26 May 1945, there 

are transmitted herewith the record of trial and the opinion of the Boe.rd 

of Review in the case of Major William M. Berry (0-482249). Corps ot 

Engineers • 


. 2. Upon trial by general court-martial this officer was .found guilty 

of making and uttering nine checks totalling ;1so.oo without sufficient 

funds in violation ot Article ot War 95 and absence without leave from 4 

March 1946 to 26 Maroh 1946 in violation of the 61st Article of War. He 

was sentenced to dismiaaal and total forfeitures. The reviewing authority 

approved only so much of the aentmce as provided for dismissal and tor

warded the record ot trial tor action under Article of War 48. 


3. A summary of the evidence may be found in the accompanying opinion 

of the Board of Review. I concur in the opinion of the Board of Review 

that 1:he record of trial is legally sufficient to support the sentence. 


Major Berry was attached unassigned to Headquarters Company. 

1927 Service Command Unit, Presidio of San Francisco, California,. pending 

the issuance of travel orders to proceed to Fort Leavenworth, Kansas, 

for separation from the service. Major Berry had appeared before a re• 

classification board at the Presidio of San Francisco on 18 December 1946. 

The board found that he was inefficient, and had performed his duties in 

an unsatisfactory manner. A recommendation was made that he be honorably 

discharged as an officer. · · 


After travel orders had been published but beforo Major Berry had left 
for. Fort Leavenworth, a telephone call was received from Fort Lewis,. 
Washington,. that Major Berry had failed to clear hie property ·account at 
that station. Major Berry was informed that his travel orders were re• 
voked and new orders would be issued aa soon aa a clearance was received 
trom Fort Lewis. · The executive officer of the Presidio of San Francisco 
advised :Major Berry that it would be necessary to obtain a new separation 
date from Fort Leavenworth. The clearance from Fort Lewis waa received at 
the Presidio of San Francisco on 2 March 1946. The accused learned of the 
clearance on 4 March 1946 and that.afternoon he left the poet, presumably 
for Fort Leavenworth without waiting for new orders and contrary to the . 

· express orders of' the post executive officer. The accused turned himself 
in at the Amarillo Air Base,. Amarillo. Texas,. on 26 March 1946. 
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Between 22 January 1946 and 3 Maroh 1946, nine checks which 

Major Berry had issued were returned to the payees for either "In~ 

sufficient .funds" or with the notation "account closed." During this 

period the accused did not have sufficient f\mds to cover the .pa)1lient 

of any of the checks.· The accused redeemed all of the checks prior 

to the trial.· However, there is evidence in the file that Major Berry 

had been in difficulties for similar offenses at Fort Lewis. 


. After his rights as a witness were explained, the accused. 
elected to testify in his own behalf. He stated that he allotted 
$250.00 each month to his wife~ The balance of his pay, which averaged· 
more than $300.00 monthly. was deposited by the Finance Officer in his 
account in the First Naticmal Bank of Spokane, Washington. The allotment 
check of $250.00 was also sent by the Finance Officer to the same bank 
where his wife had an account in the name of Mrs. William M. Berry. 
On 12 February 1946, Mrs. Berry's allotment check of $250.00 was erroneously 

. deposited by the bank in Major Berry's account. The bank notified Major 
Berry of the mistake and its intention to withdraw the $250.00 from his 
account the following month. This was done although Maj or Berry stated 
he spoke to bis wife and obtained her consent to leave the money in his 
account. -Major Berry admitted that he had not notified the bank of the 
arrangement he had made with his lrl.fe with respect to'the $260.00 check. 
During the same month of February 1946. Mrs. Berry drew a check in the 
sum of $50.00 and the bank erroneously charged Major Berry's account with 
the a.mount of that check. The following month the bank replaced the $50.00 
in Major, Berry's account. On 4 April l94e, Major Berry· received from the 
bank a check in the sum of $7.40 and a notification that his account had 
been closed. 

It is significant to note that the mistake of the First National 

Bank of Spokane, Washington. in depositing the $250.00 allotment check , 

augmented rather than depleted Major Berryta account during the month·o.f 

·February 1946. 


. The unoontradicted evidence amply demonstrates that the accused 

ma.de and uttered nine. checks totalling $150.00., which checks were dis• 

honored because o.f insui'.ficimt funds in his account. The absence without 

leave was clearly established by competent evidence. 


4. This 51 year old officer had completed twenty-five years enlisted 
service prior to his appointment as a captain on 11 July 1942. Ria 
highest rank as an enlisted man was that of master sergeant. Consideration 
has been given to a letter from the accused's wife., Catherine L.' Berry. 
addressed to the President of the United States., requesting that her husband 
be placed on the inactive list so that he may be retired rather than dis• 
missed .from the service. 

Cll Jl495J 
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6. The accused has a record of' two previous conrlotians by general 
court-martial. On 4 September 1944. he was f'ound guilty of' violation of' 
the 96th Article of' War md sentenced to a reprimand and f'orf'eiture of' 
one hundred dollars {1100) per month tor six (6) months. On 13 April 
1945. he was found guilty of' violatlons ot the 96th and 61st Articles of' 
'War and sentenced to a reprimand. restriction tor two D10ntha and f'ortei ture 
of' one hundred doll~• (tl(?O) per month f'or six (6) months. 

6. In. view of' all the oiroumstancea including the accused'• service 
of' more than twenty-nine years. I recommend that the dismissal be auapended 
during good beharlor. · · 

. 
1 1. Inclosed 1a a f'orm of' action designed to carry into etfeot the 

foregoing recommendation. should it meet with your appron.1. 

cu 314953 ~·- \ 
2 	 Inola. · THOMAS H. GREEN 

1- Record of' Trial )fa.jor General 
z.. Form of Aotian fhe Judge Advocate General 

( 	G.C.M~O. 368, 9 December 1946.) 
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WAR DEPARTMENT (313)In the Office of The Judge Advocate General 
Washington 25, D. C. 

JAGK - CM 314985 .10 ocr• 
UNITED STATES 	 ) UNITED STATES Ft>RCF.S IN AUSTRIA 

) 
v. 	 ) Trial by G.C.M., convened at 

) Vienna, austria, 6 May 1946. 
Captain HYMAN VERNOSKY ) Dismissal, total forfeitures 
(0-451546), Signa.l Corps and confinement for eighteen~ months · 

OPINION of the BOARD OF REVIffl 

SILVERS, McAFEE and ACKROYD, Ju:ige Advocates 


1. The Board of Review has examined the record of trial in the case 
of the offi oer named a.hove and submits this, its opinion, to The Ju::lge Ad
vocate General. 

2. The accused wa.s tried upon the following Charge and Specifications 1 

CHARGE1 Violation of the 96th Article of War. 

Specification la In that Captain Hyman Vernosky, Signal Seotion, 
Headquarters United States Forces in Austria, did, at Vienna, 
Austria., on or about 12 February 1946, wrongfully and unlaw
fully hold and possess about; ~473.00, currency of the United 
States, in violation of paragraph 2a., letter AG 1210 OpGA, 
Headquarters European Theater of Operations, United States 
A:rmy, dated 25 September 1944, subject1 "Prohibition against 
Circulating, Importing or Exporting United States and British 
Currencies in Liberated and Occupied Areas and Certain Trans
actions Involving French Currency Except through Official 
Channels." 

Specification 21 In that Captain Hyman Vernosky, ***, did, at 
Vienna, Austria, on or about; 12 February 1946, wrongfully a.nd 
unlawfully transfer and deliver, outside of official channels, 
to Captain David Nusbaum, 63d Signal Operation Battalion, 
~100.00, currency of the United States, i~ violation of para
graph 2a, letter AG 1210 OpGA, Headquarters European Theater 
of Operations, United States Army, dated 25 September 1944, 
subjeot1 "Prohibition against Circulating, Importing or Export
ing United States and British Currencies in Libera.tad and Occupied 
Areas and Certain Transactions Involving French Currency Except 
through Official Channels.• 

Specification 31 In that Captain Hyman Vernosky, ***• did, at 
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Vienna, Austria., during the period from about 15 October 
1945 to a.bout 8 Feb~uar;y 1946, wron·gtully enga.ge in .oommercia.l 
transa.ctions for hia own personal ga.in, to wita the puroha.se 
a.nd resa.le a.t a. profit ot a.bout 27 camera.a to .Ameri~a.n milita.r;y 
personnel, sa.id a.ctivities being of a na.ture tending to inter
fere with aJld hamper the full and proper discharge of sa.id 
Capta.in Vernosky's official duties. 

He plea.ded not guilty to and was found guilty of the Charge and all.Speoi• 
fica.tions. No evidence of·previous convictions was introduced. He was . 

_sentenced to be dismissed the service, to forfeit all pay and allowances 
due or to become due, and to be confined at hard labor; at such place as 
the reviewing a.uthority might direct, . for eighteen months. The reviewing 
authority approved the sentence and fol'\'1uded the record of trial for a.o:- · 
tion under Article of War 48 with the recommemation tha.t the sentence be 
commuted to a. fine in the amount of $2,000.00. 

3. The Boa.rd of Review adopts the sta.tement of evidence and la.w con

ta.ined in the Sta.ff Judge Advocate• s review. 


4. War Department records show that accused is 34-1/2 years of age: 
and Uillllarried. He enlisted in the Army as a priTate at. Fort :Monmouth, New 
Jersey, on 12 July 1934 and was comnissioned a. second lieutenant in the 
Army of the United States on 30 September 1941. He was promoted to first 
lieuteru..nt on 16 May 1942 a.nd to captain on 27 December 1943. His last 
efficiency report, 7 January 1946, shows a rating of "Excellent." Previous 
reports show one superior and one excellent rating. He has had approximately 
three years overseas service and on 15 September 1945 was a.warded the bronze 
star medal for meritorious achievement with military operations in North 
Africa and I~aly from August 1943 to July 1945. 

5. The oourt was legally constituted and had jurisdiction over the 
accused and of the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the tria.l. The ,Board of Review 
is of the opinion that the record of trial is legally sufficient to· support 
the findings of guilty a.nd the sentence and to warrant confirmation thereof. 
Dismissal is authorized upon conviction of a violation of Article of War 96. 

~~ Judge Advocate 

~ ,7!/4, ,Judge Advooate 
1 

~~ , Judge Advocate 

I . 

2 
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~GK - CM 314985 1st Ind 

OCT 2 3 .rn46 
\ID:, ~GO, Washington 25, D. C. 

TOa The Under Secretary of War 

l. Pursua.nt to Executive Order No. 9556, dated May 26, 1945, there 
a.re transmitted herewith the record of tria.l &lld tlw opinion of the Board 
of Review in the o&se of Captain Hyman Vernosky (0-451546), Signal Corps. 

2. Upon tri&l by general court-martial the a.ooused was fown guilty 
of wrongfully and unlawfully having in his possession about $473.00 United 
States ourrenoy in violation of paragr&ph 2a., letter AG 1210 OpGA, Head
quarte~ European Theater of Operations, United Sta.tea Arrrv, dated 26 
September 1944; transferring $100.00 United States currenoy in violation 
of the same orders, and engaging in oommeroial tra.nsaotions by purohasing 
and reselling about 27 oa.meras, all in violation of Article of War 96. 
He was sentenced to be dismissed the service, to forfeit all pay and allow
ances due or to become due and to be confined at hard labor at such place 
as the reviewing authority might direct for eighteen months. The reviewing 
authority- approved the sentence and forwarded the record of trial for ac
tion under Article of War 48, with the recommendation that the ·sentence 
be con:anuted to a fine of ~2,000.00. 

3. A sumary of the evidence ~y be found in the Staff Judge Advocate's 
review, which is. adopted by the Board of Review. I concur in the opinion 
of the Board of ReviEM" that the record of trial is legally sufficient to 
support the findings of guilty and the sentenc!e and to warrant confirma
tion thereof. 

On 12 February 1946 a search was made of accused's quarters, Apart
ment 31 at 81 Lerohenfelder, Vienna, Au&tria, and the following property, 
which accused later certified as belonging to him, was founda 6 oases 

11C11"10 in 111 rations, l case "K" rations, l case rations, 2 boxes 5 
rations, 1-1/2 oases ARC prisoners package, 35 packages foodstuffs (U.S. 
Government issue), 62 cases foodstuffs (U.S. Government issue),· 1 pistol 
(Mauser), l pair binoculars (U.S. Government issue), 3 cameras, 2 radios, 
l pair silk stockings, ~73.00 Amerioa.n money, 3393 .Austrian schillings, 
126,100 Hungarian Pergos, 200 Swiss Francs, 11 marks, 40 French Franks, 
10 :Moroccan Francs, 3 brooches, l Swiss watch, l bracelet, 7 pieces Italian 
jewelr7, l cigarette lighter,2 billfolds (personal papers, etc.). At th~ 
time of the se&roh several civilians were in the apartment, including a. 
woman whom accused testified was ill and needed a wa.rm place to stay and 
who was 11ving in the apartment. Immediately after the search the inves
tigators s'lllllilloned accused to his apartment and searched him. They took 
from his person 33 postal money orders totaling $2~40.00, his currency. 
control book, two personal checks for ~80 and ~73, respectively, and a 
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tra.veler's check in the sum of $100, 13 postal money order receipts, all 

bearing dates from October 1945 to January 1946 and totaling $1,128.50. 

The total of ll'.oney and money orders exceeded $5,000. The accused was 


. thereupon placed in confinement. At an inves-t;;i.gation conducted by an 
agent of the Criminal Investigation Division on 19 February 1946, and 
after he had been advised or his rights, accused stated that the money 

·orders and checks found in his possession were the receipts from approxi
mately 25 ca.meras which he ha.d bought and sold to milita.ry personnel since 
he entered the European Theater, a.nd that the $473.00 in Thlited States · 
currency was part of a total of i550.00 which one Leslie Schwarz had given 
him to give to Schwarz' s sister should she be in Vienna.. He produced a. 
card allegedly from Schwarz reminding him to deliwr the money. Captain 
David Nusbaum, Medice.l Detachment, 63rd Signal Operations Battalion, testi 
fied that in the latter par~ of October 1945 accused loaned him a $100 
bill which he returned in tha form of another $100 bill a few days ·later. 
Four officers testified t~t they had purchased cameras from accused. 

The accused testified that he sold only 12 to 15 oameru and that 
all the oamera transactions were without profit to him and conducted merely 

·as-a matter of aoconnnodation to various offioersJ and that the money order 
receipts represented an accumulation of all his overseas pay and that he 
was holding the $550 to turn over to the sister of the Mr. Schwarz •. Over, 
the. period of t :ime covered by all these transactions he had dr8.wn $90.05 
pay for October 1945, ~87.90 for November 1945, ~90.05 for December 1945, 
an:l i89.30 for January 1946, or a total of j357.30. 

4. Thi~ officer enlisted as ·a private at Fort Momnouth, New Jersey, 
on 12 July 1934. He had l?reviously worked in various retail stores as a. 
clerk. He was appointed a. second lieutenant, AUS, in September 1941, 
first lieutenant in 1~a.y 1942, and captain in December 1943. Of three 
efficiency ratings in his record two are excellent and one is superior. 
He has spent three years overseas and was on 15 September 1945 awarded 
the Bronze Star hledal for, meritorious achievement with military operations 
in North Africa and Italy from August 1943 to July 1945. 

5~ The proof fully de~nstra.tes acc~ed's utter disregard for orders 
and directives forbidding commercial transactions and exchange of currency. 
Although there was found in his apartment a considerable amount of Govern
ment property the evidence does not show, nor was he charged with selling, 
Government property. T~ court-martial was justified in rejecting accused's 
testimony tending to show that he was merely befriending others. and acting 
through ohe.rita.ble impulses. The unusually large sums of money and money 
orders in his possession, together with the.other circumstances, raises_ a 
strong inference that the sales were for profit a( found by the court. 
There has been no apparent loss to the United States. I believe the sen
tence is too severe. Although oo~utation of the sentence to a fine of 
~2, 000 is recommended by the revi awing authority, I recommelld th& t the 
sentence be confirmed, that the forfeitures a.nd confinement be remitted, 
and that the sentence as thus modified be suspended during good behavior. 

4 

http:1,128.50


(317) 


6. Consideration has been given to a letter ot l!r. Arthur E. Johnaon, 
Commissioner of Police, Burrough ot Interlaken, Mo.DJ110uth. New Jersey, 
dated 24 lay 1946, addressed to the President and recamnending clemency 
for accused; letter or 8 April 1946 from Senator H • .Alexander Smith to 
the Secretary of War and letter of 27 May fro.n Honorable James C. 
Auchincloss, J.klmber of Congress, addressed to me am requesting ini'orma- . • 
tion concerning the case. , 

On 9 September 1946, Mr. Charles Silber, Attorney, 744 Broad Street, 
Newark, New Jersey, appeared before the Boa.rd ot Review, lllade oral argu
:zoont, and filed a brief on behalf of the accused. 

7. Inclosed is a form of action designed to carry into effect t~ 
foregoing recommendation should it meet with your approval. 

CK 314985 

THOMAS H. GREEN6 Inola 

1. Record of trial 	 Major General . 
2. Form of action 	 The Ja:lge Advooa.te General 
3. 	Ltr fr ?Jr. Johnson 


dtd 24 Mly 46 

4. ·cpy ltr fr Sn H. 


Alexander Snd th 

6. 	Ltr fr Hon James C 


A.uohincloss 

6. 	Brief filed by counsel 


for acc'd 


( G.C.Y.O. 3361 1 November 1946.) 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

· Washington, D.c. 

JAOH~M 314994 

UNITED STATES 	 ) C0Nl'INE1l"TAL BASE SECTION 
) 

v. 	 ) Trial by G.c.M., convened at 
, ) Mannheim, Germany, 18 April 

Second Lieutenant JOHN c. ·) and 4 June 1946. Dismissal 
MOWERY (0-2029SZ7) 1 Quarter ) and total forfeitures. 
master Corps. } 

OPDUON ot the OOARD OF REVIEW 
HOTTENSTEIN, SOLF and SCH'lTAGER, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2•. The accused was tried upon the following Charges and Specifi 
cations: 

CHARGE I: Violation o:t the 85th Article of War. 

Speci!ication: In that 2nd Lieutenant John C. N.owery, 

341st Quartermaster Depot Company, 504th Quarter

master Battalion, was., at Mannheim, Germany, on 

or about 9 March, 1946, found drunk while on duty 

as Depot Officer oi' the Guard. 


CHARGE II: Violation of the 96th 	Article of War. 

Specification: In that Second Lieutenant John C. Mowery, 

341st Quartermaster I:epot Company, 504th quarter

master Battalion, was, at Mannheim, Germany, on or 

about l2 March 1946, drunk and disorderly at a 
 • 
company meeting attended by officers and enlisted 
men of the 341st Quartermaster Depot Company. 

' The accused pleaded not guilty to Charge I and its Specification and 
guilty to Charge II and i_ts Specification. He was found guilty o:t all 
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Charges and Specifications. No evidence of previous convictions was 
introduced. He was sentenced to forfeit $75 or his pay per month for 
six {6) months. The reviewing authority returned the record or trial 
to the court for proceedings in revision with instructions. to revoke 
its previous void sentence an:i adjudge an appropriate one., on the 
grounds that a sentence to dismissal is mandatory upon conviction of 
a violation of Article of War 85 where the o.t'fense was committed in 
time of war. , Thereupon., the court revoked its previous sentence and 
sentenced the accused to dismissal and total torfeitures. The reviewing 
authority approved the sentence and forwarded the record of trial for 
action under Article of War·/.8. 

3. The evidence for the prosecution is summarized as follows: 
I 

The accused is in tte military service of the United States and 
was a member of the 341st Quartermaster Depot Company., stationed at 
:Mannheim., Germacy (R. 6). On 9 March 1946., accused was scheduled to 
serve as officer of the guard at the Mannheim Quartermaster Depot be
ginning at 1800 hours {R 6-7; Pros Ex l). , At 1730 hours on 9 March 1946 
accused was seen in the mess hall of his organization and appeared to 
have been drinking., although he was not drunk. At 1800 hours on that · 
date., he went on duty as officer of the guard (R 15-16., 21). At 2130 
hours the accused entered the- Headquarters of the 59th Base Depot (R 15). 
Captain Troia., the officer of the d.BiY and Private First Class Perry., 
charge of quarters., were present at that time. Captain Troia testified 
that accused staggered and fumbled through some letters in his pockets. 
His breath smelled of intoxicating beverage (R 15). Perry testified 
that when accused entered the office he was intoxicated {R 12) and that 
accused stated that he had been drinking while on duty (R 13). As a re
sult or his intoxicated condition., Captain Troia relieved the accused 
as officer of the guard {R 16). The guard report, showed that accused 
was relieved because he was feeling ill {R 15; Pros Ex 2)., but Captain 
Troia testified that he indicated illness as the reason for accused's 
relief because., 8 1 did not think it would look very well to put down 
that the indi.vidual was relieved because he was intoxicated and have 
enlisted personnel talk about it11 (R 16). Shortly after he was relieved 
as officer of the guard., accused went to a Saturday night dance which 
was being held in the company mess hall. He appeared to a witness to 
be intoxicated. He drew a .45 caliber pistol and pointed it at the , 
band because the band wculd not play a particular number {R 10-ll). 

• On the evening of 12 March 1946., First Lieutenant Morris B. 
Carlson., the compacy commander:., gave a lecture to the entire company 
assembled in the mess hall on venereal disease., arinking and general 
company policy (R 9., ll., 19, 20). Illring the course of the lecture 
mumbling and moaning was heard from the rear of the room (R 19). Upon · 
investigation it was round that the noises were made by accused {R 20)., 
who was sitting at a table against the wall "spread out on a chair 

2 
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WAR DEPARTMENT 
In the Office o:t The Judge Advocate General 

. Washington, D.C, 

JAGH-CM 314994 

UNITED STATES ) CONl'INENTAL BASE SECTION 
) 

v. ) Trial by G.C ,M., convened at 
) Mannheim, Germany, 18 April 

Second Lieutenant JOHN c. ) and 4 June 1946. Dismissal 
MOWERY (0-202952'7)., Quarter
master Corps. 

) 
) 

and total forfeitures. 

OPDaON ot the 00.ARD OF fil:VIL'W 

HOTTENSTEIN, SOLF and SCh17AGER, Judge Adv~cates 


1. The Board o:t Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi 
cations: 

CHARGE I: Violation of the 85th Article o:t War. 

Specification: In that 2nd Lieutenant John C. Mowery, 

341st Quartermaster Depot Company, 504th Quarter

master Battalion, was., at Mannheim, Germany. on 

or about 9 March., 1946, found drunk while on duty 

as Depot Officer of the Guard.· 


CHARGE II: Violation of the 96th Article of War. 

Specification: In that Second Lieutenant John c. Mowery., 
.:34lst Quartermaster Lepot Company., 504th Quarter
master Battalion, was., at Mannheim., Germany, on or 
about 12 March 1946., drunk and disorderly at a 
company meeting attended by officers and enlisted 
men of the .:34lst Quartermaster Depot Comparv. 

' The accused pleaded not guilty to Charge I and its Specification and 
guilty to Charge II and i,ts Specification. He was found guilty ot all 
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Charges and Specifications. No evidence of previous convictions was 
introduced. He was sentenced to forfeit $75 of his p~ per month for 
six (6) months. The reviewing authority returned the record of trial 
to the court for proceedings in revision with instructions. to revoke 
its previous void sentence aIXi adjudge an appropriate one, on the 
grounds that a sentence to dismissal is mandatory upon conviction of 
a violation of Article of War 85 where the offense was committe~ in 
time of war. Thereupon, the court revoked its previous sentence and 
sentenced the accused to dismissal and total .forteitures. The reviewing 
authority approved the sentence and .,forwarded the record of trial tor 
action under Article of War 1$. 

3. The evidence for the prosecution is summarized as i'ollOll's: 

The accused is in tl:e military service of the United States and 
was a member of the 341st Quartermaster Depot Company, stationed at 
Mannheim, Germany {R. 6). On 9 March 1946, accused was scheduled to 
serve as officer of tbe guard at the Mannheim Quartermaster Depot be
ginning at 1800 hours (R 6-7; Pros Ex l). At 1730 hours on 9 March 1946 
accused was seen in the mess hall of his organization and appeared to 
have been drinking, although he was not drunk. At 1800 hours on that · 
date, he went on duty as officer oi' the guard (R 15-16, 21). At :2130 
hi;>urs the accused entered the Headquarters of the 59th Base Depot (R 15). 
Captain Troia, the officer of the day and Private First Class Perry, 
charge of quarters, were present at that time. Captain Troia testified 
that accused staggered and 1'umbled through some letters in his pockets. 
His breath smelled of intoxicating beverage (R 15). Perry testified 
that when accused entered the office he was intoxicated (R 12) and that 
accused stated that he had been drinking while on _duty (R J..3). As a re
sult of his intoxicated condition; Captain Troia relieved the accused 
as officer of the guard (R 16). The guard report showed that accused 
was relieved because he was feeling ill (R 15; Pros Ex 2), rut Captain 
Troia testified that he indicated illness as the reason .for accused's 
relief because, nr did not think it would look very well to put down 
that the individual was relieved because he was intoxicated and have 
enlisted persormel talk about it11 (R 16). Shortly after he was relieved 
as officer of the guard, accused went to a Saturday night dance which· 
was being held in the company mess hall. He appeared to a lli.tnass to 
be intoxicated. He drew a .45 caliber pistol aDd pointed it at the · 
band be~ause the band wc:uld not play a particular number (R 10-ll). 

On the evening of 12 March 1946, First Lieutenant Morris B. 

Carlson, the company· commander, gave a lecture to the entire company 

assembled in the mess hall on venereal disease, drinking and general 

company"policy (R 9., 11, 19., 20)~ IAlring the course of the lecture 

mumbling and moaning was heard from the rear of the room (R 19). Upon 


· investigation it was found that the noises were made by accused (R 20), 
who was sitting at a table against the ,,all "s~read out on a chair 

2 
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intoxicated" (R 11). After accused fell asleep he was remov·ed from 

the mess hall by Lieutenant Grat and an enlisted man (R 9., 20). 


4. No 'Witnesses were called by the defense. Ai'ter being duly 

warned o:r his lights as a witness., the accused elected to remain silent 

(R 24-2.5) • . 


5. The Specification of Charge I alleges that accused was :found 

drunk while on duty as officer o:r the· guard on 9 March 19.46. The ele

ments of proof as stated in the Manual for Courts-Martial are z 


•(a) That the accused was on a certain duty., as alleged., and 
(b) 	 that he was :found dlilnk ldlile on such dutyt' (MCM., 1928., 

par. 145., P• 160). 

The evidence shows that accused was detailed as officer of the guard on 
9 March 1946 and that he entered on duty as officer of the guard at 1800 
hours. At 2130 hours the officer of the day found that he was so in
toxicated that he was unfit to continua his duties. The accused admitted 
that he had been drinking 'While on duty. The officer of the day accordingly 
relieved him as officer of the guard. Several witnesses testified that 
he staggered and that his breath snailed of intoxicating liquor during 
the period while he was on duty. A short time after he was relieved as 
officer of the guard., accused appeared at a dance given by his company. ' 
He was in a drunken condition and threatened the band with his .45 caliber 
pistol because it would not play a number requested by him. 

In the opinion of the Board of Review the. record of trial is 

legally suf:ficient to support the .findings of guilty of Charge I ~ the 

Speci:fication thereof. 


6. In view of accused's plea of guilty to Charge II and its Specili 
cation., the record of trial is legally sufficient to support the .filldings 
of guilty of Charge II ati.d the Specification thereof• 

.7. As noted above the court sentenced the accused to forfeit $75 of 

his pay per month for six (6) months. The reviewing authority returned 

the record of trial to the court for appropriate corrective action in 

view o:r the court•s failure to adjudge dismissal llhi.ch is mandatory upon 

a conviction o:f the offense alleged. 


In proceedings in revision the court revoked its previous sen
. tence and sentenced the accused to dismissal and total tor!ei tures. 

I 

Article of War 85, in pertinent part provides: 

"ur:l officer who is found drunk on duty shall., i1' the offense 
be committed in time of war., be dismissed from the service and 
suffer such other punishn].ent as a court-martial may direct; *. * *•" 
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The power of a reviewing authority to return a record of trial 
for· reconsideration of a sentence less than the mandatory sentence fixed 
by law is expressly recognized in Article of Vfar 40, which provides in 
pertinent part: 

"* * * No authority .shall return a record of trial to any 
court-martial for reconsideration of - * * *• 

(d) The sentence originally imposed, 1li th a view to in
creasing its severity, unless such sentence is less than the 
mandatory sentence fixed by law for the offense or offenses 
upon which a conviction has been had." 

Accordingly the action of the reviewing authority in returning 
the record of trial for reconsideration of the sentence was proper 
(CM 225639, Rgymond, 14 BR 311, 314). 

S. Records of the War Departnent show that the accused is 45 years 
old and lives in Pittsburgh, Pennsylvania. He is married but is separated 
from his wife. He has three children 15, 19, and 2J. years of age. Prior 
to entering the A:rrrq, he was construction inspector employed by the Carnegie 
Illinois Steel Coiporation and by the City of Pittsburgh. Accused was in
ducted on 18 August 1942. He attended the Engineer Officer Candidate School 
but did· not graduate. He was given a direct connnission as a second lieu
tenant, Army of the United States, on 18 September 1945 while on duty in 
Belgium and was assigned to the 341st Quartern.aster f.epot Company. His 
WD AGO Fonn 66-1, shows his efficiency ratings as follows: 

30 Oct 1945 to 22 Nov 1945 n4.oon 

23 Nov· 1945 to 12 Dec 1945 "l.00" 

13 Dec 1945 to 31 Dec 1945 "2.8" 


l Jan 1911, to 26 Jan 1946 n1.on 

29 Jan 1946 to 14 Mar 1946 111.sn 


Consiceration has been given to a letter dated 15 July 1946 from :Mr. 

Charles E. Weickhardt, Chief, Discharge Revie,r Section, Veterans of 

Foreign Wars of the United States, Washington, D. c. 


9. The court was legally constituted and had jurisdiction of the 
person and the offense. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion 0£ 
the Board of Review the record of trial is .legally sufficient to support 
the findings of guilty and the sentence and to warrant con£irmation there
of. Dismissal is mandatory upon a conviction of Article of War 85 where 
the offense is cozmnitted in time of war and is authorized upon a con
viction of Article of War 96. 

4 
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JAGH - W 314994 lat Ind 

w:o, JAGO., "89.shington 25, D. c. NOV 1 ~ 'iJ46 

TO: The Under Secretary of war 

l. Pursuant to Executive Order No. 9556., dated 26 May 1945., there 
are transmitted herewith for your action the record of trial and the 
opinion 01· the Board of Review in the caae o! Second Lieutenant John c. 
MC7'181'7 (o-2029527)., QUartermaster Corps. · 

2·. Upon· trial by general court-martial this o.f'.ficer us found guilty 
of being drunk on duty on 9 March 1946., in 'rl.olation of Article o.f War 8S . 
(Cbg I., Spec) and of being drunk and disorderly in unit'orm at a lecture 
given to enlisted men on l2 March 1946, in violation of Article of War 96 
(Chg II, Spec). No evidence of previous convictions 1IU introduced. He 
lla8 sentenced to forfeit $7.5 of his pay per month for six (6) months •. 
The reviewing authority returned the record of trial to th$ court :for 
reconsideration of t~ sentence :for the reason that the court failed to 
adjudge a sentence to dismissal 11hich is mandatory upon a conviction of 
violation of Article of War 85, if the offense is ca.mitted in tillle of 
war. The court revoked its previous sentence and sentenced the accused 
to dismissal and total forfeitures. The reviewing autihority approved 
the sentence and fonarded the record 01' trial for action under .Article 
of War 48. 

3. A sumar;y of the etldene& may be found in the accompanying opin
ion of the Board of Review. The Board is of the opinion ,that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence and to wa.rrant confirmation or the sentence. I concar in that 
opinion. 

On 9 Yarch 1946., the accused was detailed as officer of the guard. 
At 1730 hours., thirty minutes before he ns to go on duty-., it was ap
parent to one 1d tness that he had been drinking, but not to the extent 
that he 11a.s unable to perform his duty. .A.t 2120 hours, a!te,:- the accused 
had entered on his duty as officer of the guard., the officer of the day 
found that he was so drunk that he was unfit to continue hi.i duties. Ac
cused admitted to the officer of the day that he had been drinking while 
on duty. The of'ficer of the day-., accordingly relieved him as officer of 
the guard. , 

en l2 March 1946 the accused was very drunk at a lecture given b;y 
the canpany commander to the assembled ccmpany. Accused was found in the 
rear of the roan "spread out on a chair, n intoxicated and mumbling and 
moaning. .Another officer and an enlisted man removed him frcm the room. 
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, 4. ConBideration haa been given to a letter dated 15 July 1946 !rom 
Yr. Charles E. "M,ickbardt, Chie!, Discharge P.eview Section, Veterans o.f' 
Foreign wars, Washington 5, D. c. 

s. In view o.f all the circ'UillStances including the Dature of the 
sentence origiDally imposed by the court, I recommend that the dismiBsal 
be suspended during good behavior and that the forfeitures be remitted. 

6., Inclosed is a .f'orm o.f action designed to C&lT7 the above recom
r.endation into e:f'!ect, should such recommendation meet nth your approval. 

cu 314994 

2 Incll5 THOMAS ~ GREEN 

l - P.ecord of trial Major General 
2·- Form of action The Judge Advocate General 

-------!.----- 
( o.c.~.o. 365, 6 December 1946.) 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington 25, D.C. (325) 
/ 

JA.GK - CM 315024 aOCT 1948 
UNITED STATES ) TVfENTIETH AIR FORCE 

) 
Te ) Trial by G.C.Jl., convened at Headquarters 

) Twentieth Air Force, APO 234, o/o Post
Private GARI.ON MICKLES ) master, Sa.n Francisco, California., 3., 7 
(38510084), 228oth Quarter- ) and 11 JUIIS 1946. Dishonorable discharge, 
master Truck Comp~. ) total forfeitures a.nd to b-e hanged by the 

) neck until dead. 

OPINION of the BOARD OF REV!ffi 
SILVERS, Mo.A.FEE and ACKROYD, Judge Advocates 

1~ The reoord of trial in the case of the above-named soldier ha.s been 
examined by the Board of Review arxl the Board submits this, .its opinion, 
to The Judge .Advocate General. 

2. The aoc\18ed was tried upon .the following Charges and Specifications a 

CHARGE Ia Violation oJ the 92nd Article of War. 

Specificationa In that Private Garlon Mickles, 228oth Quarter
master Truck Company, did, at the Nurses Area, Air Transport 
Command, Guam. Marianas Islands, on or about 3 April 1946, 
forcibly and feloniously, against her will, ha.ve carnal 
knowledge of Miss Frances Gitnick, Civilia.n Dnployee, United 
Sea.mens' Service. 

CHARGE Ila Viola.tion of the 93rd Article of :War. 

Specificationa In that Private Garlon Mickles, ***• did, a.t 
the Nurses Area., Air Transport Command, Guam, Marianas Islands, 
on or about 3 April 1946, feloniously take, steal, and carry 
away one ladies wrist watch, value of more than -$50.00, the 
property of 1ii.ss Frances Gitnick, Civilian Employee, United 
Seamens I Service. 

CHARGE IIIa Violation of the 69th Article of War. 

Specificationa, In that Private Garlon 1:d.ckles, •••, having been 
duly placed in confinement, in the Harmon Field Stockade, APO 
264, on or about l Nay 1946, did, at the Ha.r~on Field Stockade, 
APO 264. escape ·from said oonfinem3nt before he wa.s set at· 
liberty by proper authority. 
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Re pleaded not guilty to Charges I a.nd II and the specificatiollS thereto, 
guilty to Charge III and the specification to this charge, however, this 
plea. was changed to not guilty by the court. Evidence of two previous 
convictions·by special courts-martial was considered. He was found guilty 
of all charges and specifications. All the members present at the time 
the vote wa.s ta.ken concurring, he was sentenced "to be dishonorably dia
charged -rrom the service, to forfeit a.11 pay and a.llowa.::icea due and to 
become due, a.nd to be hanged by the neck until dead, a.t such time and 
pla.oe a.s the reviewing authorities may direct." The reviewing a.uthori ty 
approved the sentence e.nd forwarded the record of' trial for action under 
Article of War 48. 

· 3. Evidence for the. prosecution. 

While en route to Japan as.a. civilian employee of the United 8e&J1Da•a 
Service, 'Miss Frances Gitnick, on· l April 1946, experienced transportation 
diffioulties a.nd wa.s required to spend several days on. the Island of Guam, 
Mariana& Group. The authorities at Harmon Field provided her with quarters 
in the nurses' area. near the station hospital· (R. 10). The area., contain
ing quonset huts, wa.s protected by a. high wire fence a.Di by guards who 
were posted at the front and rear of the area (R. 21-30). At about 2230 
hours on the night of 2 April 1946 Miss Gitnick retired to her assigned 
quar'j.ers and went to sleep. · As had been her custom she retained on her 
a.rm a. lady's gold wrist watch which she had worn for several years and · 
which had a value of more than $50.00 (R. !0,72). At approximately 0200 
in the morning of 3 April 1946, in response to a call from the charge or 
quarters, Captain Jimmie L. Kea.hey, ANC, went to the quarters or Miss 
Gi tnick and found her in a. semi-conscious state suffering from wounds on 
the head and face. Her right eye was swollen and black, her lips were 
swollen and she wa.s vomiting. No other_,person was in her room when Captain 
Kea.hey found her and she could not •remember anything" (R. 68). The wrist 
watch which was on Miss Gi tniok' s a.rm when she retired was missing (R. 10). 
She was taken directly to the station hospital where Captain Leonard W. 
Charvet, of the hospital staff, made a complete physical examination ot 
Misa Gitniok. The results of this examination were as follows•

• 
"••• Along the side of the head and about the right eye there 
was a. tremendous bruise or hematoma, a cut with a great deal of 
extr~vasa.tion,of blood. The entire eye was swollen and shut. 
There was, in addition, a. small laceration over the right side 
of the eye in the supra-arbit~l region. There was also a. small 
lacer~tion of the back of the head with a moderate bump or hema.toma. 
There was a great deal of tenderness over the entire right side 
of the head along the eye and the temporal and parietal bones. 
Examination of her eyes revealed no direct trauma except for 
bruises. Her nose also was markedly swollen and disoolored, 
with the discoloration extending over to the left side. The 
nose itself was shoved to the right side of the face and the 
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internal nares, or inside of the noae, wu filled with ~ good 
deal of fresh bleeding a.s well a.s smear.ed and drying blood. .ln 
examination of her mouth showed the upper right incisor tooth 
was knocked off a.t the gum. The lower right incisor waa knocked 
completely out with juat a sooket left, oozing fresh blood. Her 
lips were bruised and swollen. The na.sopha.ryux a.nd mouth likewise 
contained a great de_a.l of fresh and old da.rk blood, and while I 
wa.s en.mining her, the patient vomited a great dea.l of blood 
that ha.d trickled down into the s toa.oh while she waa in an un
consoious sta.te. The immediate examination or the skull ga.ve no 
evidence of depressed skull fractures, but because of the extreme 
teilderness, it seemed a clinical diagnosis should be made of the 
skull. X-ray-s were taken; the X-ray plates showed multiple fra.c
tures. There was a. linear fracture in the frontal bone right, 
a. fracture of the ma.xilla.ry bone ·ot the right side of the face, 
and the temporal bone of the skull had a stellate linear fracture -
which radiated out in three or four lines frc:m the force of the 
blow. An examination of the heart. ·1ungs and abdomen and ex
tremities showed tha.t the rest of the body was normal. An exami
nation of the female organs revealed that the entrance to the 'vagina 
and surrounding area were smeared with what appeared to be vagina.l 
contents; that material was not yet dry. The entrance to the 
vagina was red a.nd irritated.· The vagina contained no lacerations. 
The vagina. aild posterior fornix wero filled with a. mucoid-like 
discha.rge which had every appearance of being a mixture of semen 
and nor.nal vaginal content. I took smears, both fran the vagilla. 
itself and from. outside of the vagina. ill these smears conta.ined 
human spermatuoa. 1be slides from the inside of the vagina. showed 
sperm both living and de&d •. The slides tram the outside showed 
only dead sperm. The patient was given emergency treatment and 
taken to the wa.rd for further definitive care. 

•Q. From your observation of the sexual organs at that time. 
ca.n you state as to how long'be.t'ore the examination the intercourse 
had taken place? 

"A. I can give a fairly good estimate but cannot state ac
curately. The length of via.bili ty of spermatazoa. depends upon 
their inherent vitality and upon conditions in the vagina itself. 
However, from experience with pa.st copulatory vagina.l specimens one 
oan say that in the vagina of a. healthy type, the sperm will remain 
motile and via.ble for a period of perhaps from two to four hours. 
In addition, in this ·oa.se, the vagina wa.s still smeared with the 
contents of the vagina. nus discharge was still in a -- sha.11 we 
say -- not liquid. but in a.n undried state. These discharges 
normally. in a fastidious woman, a.re removed, but if t.llowed to 
remainw~ll ordinarily dry within three to four hours. Therefore, 
I would say that intercourse had taken place within two to four 
hours prior to 111¥ examination. n (R. 48-49) 
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Qn the afternoon of l lay 1946 & oolored soldier. i_dentified. a.s the aocused, 
parked a weapons c&rrier in front of the store of Mr• .Antonio B. Duenas, 
Barrigada Village, Guam, and entered the store carrying a. wrist watch in 
his hand. He offered to sell the wa.toh to some girl• who were inside the 
store but Norberto James P. Muna., a native of' the village, told him that 
"we don't need any watoh~ (R. 66). Accused started to enter a bedroom 
adja.oent to the store a.Dd Mrs. Duenas called tor her husband who armed 
himself with a rifle and ran the soldier out of the village. Mr. Duell,&& 
then drove the weapons carrier to Military Police headquarters and made 
a report of the. incident. A trip ticket showing accused's name as the 
driver was tound in the colllpartment of the weapons carrier .(R. 67-70J 
Pros. Ex. 6). When Mr. Duenas returned to hie store he f~Uild a wrist 
watch lying a.t the foot of a stairway (R. 63). This wrist W11toh was iden
tified a.a being the property of Miu Gitnick (R. l0,17J Pros. Bx. 1). The 

· 'tlea.pons c&rrier had been returned at· about 1530 hours and at about 1600 
hours accused reported that the weapont carrier had been stolen (R. 16). 
He was taken into custody by First Lieutenant Stanley K. Haggerty, Head
quarters a.m Headquarters Squadron, VI .!$AC, and confined in the.._Ha.rmon 
Field Stockade (R. 17). Late that evening, l :May 1946, C&ptain Bobert W. 
Fox, .VI A.SAC, the Provost Marshal, in compa:c.y with Lieutenant Haggerty" 
and several police investigators went to ~e stockade and interrogated 
e..ooused. Both Captain Fox and Lieute::ll.llt Haggerty advised him of his 
rights regarding self'-incrimina.tion (R. 18). Capt&in Fox read to accused 
Article of' War 24, explained the meaning of the Article and a.ooused stated 
that he understood it. They showed accused the we.tch and also a hat he wu 
alleged to.have lost while in th3 village. A.t'ter some hesitation accused 
requested to talk privately with Captain Fox. No force or threats were 
employed during_ the interrogation and no promises were made to accused 
(R. 32). Capt&in Fox wu well acc;i.uainted with accused, had ·previously 
reoomrended him for the job at the depot as a Class A priso~er and he 
had done a good job. They went to a private room and the accused told 
the Captain •about the rape of the girl• (R•. 37). The officers a.nd. 
polio• investigators thereupon took accused to the nurses·• · a;re&· .a:nd told . 
him to •go entirely through the enactment himself'. We would follow•· · 
(R. 32). · Accused walked to the rear of the a.rea and stopped at a point 
in the fence near a palm tree.· Captain Fox described the aubsequent events 
as follon 1 

•A. Yes, that's true. So when he said there had been a board 
nailed to the tree, I asked the investigator on the outside to 
examine the tree· to see if' there were any nail holes in the. tree. 
They took a flashlight and examined the tree and there were two 
na.il holes. At that time I told them to wait a minute. I looked 
arotmd 8.1'.ld found a board on the inside and handed it owr the 
fe:r;i.ce. :Mickles then climbed on the board and climbed over the 
fence. When he wu indde I asked him to keep on going right 
through his motions and then asked him to point out where he 
had piolced up the r.ock. He went to .,. point near the quonset and 
pointed to the ground. I picked up -- I can't remember,*hetherTI 
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pioked up a rook or whether one of the investigators did - · 
and asked him it it was approximately the same she. He said 
it was. We put it in his hand•. At that time he .went directly 
~ the hut where Misa· Gitniok lived. and went inside. When we 
were inside. Ml.olcles walked· direotly to the room in whioh she 
had been atta.oked. Af'ter he got inside. we were inside the 
doorway. he pointed to the bed in which she was sleeping. I 
asked Mickles which end of the bed her head had been onJ · he 
pointed to the end 0£ the bed nearest the wall. We then asked 
him. to show us ho1r' he had struck the girl. He toot tli.e rook, 
held it over his head in two hands and said he had struck the 
girl on the left side of the head. I asked how many times he 
struck her. He said twioe. · I asked him to describe the girl. 
He said she was short a.nd slim. I asked him the oolor ot her 
hair J he said dark. I then asked Mickles where he had obtained 
the watoh. He said he took it off her wrist. 1 I asked him which 
wrist and he said the right wrist. He said he remembered definitely 
because sh_e wu lying ·on her b.ack and he remembered her hand h.a.nging 
partly over _the edge of the bed and he took it off her wrist. I 
askec1. him how he had taken it ott and he said he unsnapped it. 
He also said it had two elastic bands or black cloth or black 
string bands. . . 

"Q. During any part of this prooedure did you touoh 
Miclcles f , 

11.A.· No, I did not • 
..Q. Did you indicate in any way what he was supposed to do? 
8 .A.. No, sir, I did not other tha.n to ask questions. 
•Q.·· You got out of the.jeep and went in front of the crowdf 
8 .A.. Mickles went first, the rest of us followed." (R. 3$-34) 

The parties then returned to the stooka.de ani Lieutenant Haggerty uke_d 
aocua ed to make a written sta.tement. A typewriter was procured and Lieu
tenant Haggerty again advised aooused of his rights, telling him that he 
did not have to JDa.k:e a statement and that if he did it could be used for 
or aga.i:rist him. He prepared the statement a.a related to him by a.ocuaed, 
after which it wa.s signed by the accused in the presence ot four witnesses 
and sworn to before Lieutenant Haggerty as investigating officer. The 
statement was reoeived in evidence as Prosecution Exhibit 2 (R. 22.24). 
Briefly stated, the accused confessed that at about midnight on 2 April 
1946 he went-over the tenoe at the rear of the nurses' quarters, picked 
up a coral rook about the size of a-grapefruit, tiptoed to the hut where 
a am.all rather thin and dark ha:!'l!"Gd girl wa.s sleeping, struck her on the 
head twice vrith the rook, lifted her gown and had intercourse with her. After 
About 15 minutes he removed a wrist watch from her right a.rm and left the 
area.. On 1 May 1946 he went to Barriga.da Village to sell the watch to ~he 
natives and when chased by one of them he dropped the watch. He denied 
that he was drunk on the night he assaulted the girl and asserted that he 
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had consUJned no more than two or three beers (R. 24, Pros. Ex. 2). 

Two enlisted men who were well aoquainted with aooused testified that 
they had seen him in possession of a lady's wrist watch similar to Prosecu
tion Exhibit l (R. 42,45). 

On 5 l~ay 1946, at a roll call of prisoners in the stockade it was found 
that the aocused was missing. He had not been authorized to leave. On 9 
Ma.y 1946 he was returned to confinement (R. 25,36). 

Captain Lioyd c. Sullivan, Jr., M:, 119th Station Hospital, a witness 
for the proseoution, testified that he had been trained for and- specialized 
in neuropsychiatric work, that he ha.d ma.de a.n examination of aocusea on 
or about 20 N.a.y 1946 and in his opinion the soldier was sane. •&, answered 
questions olearly, talked freely, his memory w&s intact, there were no 
hallucinations, delusions or illusions" (R. 52). The witness admitted 
on oross-exa.niination that he had not followed.TB Medical Bulletin 201 nor 
had he read the bulletin (R. 56). 

On 7 June 1946 the oourt-martia.l hearing this case adjourned in ord,.er 
that a Board of Medical Officers might be a.ppointed to determine the sanity, 
of accused. Special Orders No. 155, Headquarters 20th Air Force, dated 
8 June 1946, appointed Captain Jam.es E. Alexander, MC, Lieutenant Robert 
E. Switzer, MJ (USN), and Captain Irving F. Enquist.as members of the boa.rd. 
On 11 June 1946, when the court reoonvened, Captain Enquist submitted the 
report of the board which was received in evidence as Prosecution Exhibit 
8. He also submitted the results of a. Kahn test which showed a negative 
finding and which was received in evidence as Prosecution Exhibit 9 (R. 75). 
The board found.the accused to be a borderline mental qefective, but 

.i 

"••• was sufficiently sound of mind at the time of the alleged 
wrongful act to be able to determine right from wrong and to 
determine the wrongful nature of the act. He is now of such 
sound mind a.s to be able to understand the proceedings of W.s 
trial and to intelligently cooperate in his defens en {Pros. Ex. 8 )." 

4. For the defense. 

No witnesses were presented by the defense, and the accused after being 
duly advised of his rights, elected to remain silent (R. 79). Counsel, how
ever, offered in evidence three exhibits which were, without objection, made 
a part of the record. The first defense exhibit is a. letter dated 3 June . 
1946, written by the accused to the President of the court-martial requesting 
that Lieutenant Colonel George Cechmanek, AC,·be relieved as his defense 
oounsel. Special orders were issued relieving Colonel Cechmanek and ap
pointing another officer in his stead (R. 15)•. Defense Exhibit 2 is the. 
written report of psychiatric e~a.mination of accused ms.de on 20 May 194:6 
by Captain Claude Sulliv6Ul, M::. The defense pracuired. a stipulation· that .. 
na neuropsychiatric consultation on Private Garlon Mickles conducted by. 
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Ca.ptain William R. Fries reads identically with a neuropsychiatric con
sultation on Priva.te Garlon .Miclcle* C9nducted by Captain Lloyd C. Sullivan" 

· (R. 61). Both the oral testimOJl¥ of Captail1 Sulliva.n and his written 
report •how the accused to 'ha.ve been legally sane at the time of the 
offeme and the trial (R. 53, Det. Ex:. 2). 

Defense Exhibit No. 3, a photostatic copy of accused's AGD Form No. 
20 Qualification Card, na introduced, as it was contended, to show that 
accused was illiterate (R. 60). Examination of this card reveals that 
the soldier's signature thereon ia legible, that he is a qualified truck 
driver and this average Army General Classification Teat score is shown 
to be approximately 60. Au "X" mark appears in Column nan after the word 
8 Illi terate. • 

5•. The following well-established principles of law govern. the 

evidentiary situation disclosed by the record.a 


•.aape is the unlawful carnal knowledge of a woman by force 
and without her consent. 

•Al:J.y pemtration, however slight, of a woman's genitals is 
sufficient oarna.l knowledge, whether emission occurs or not. 

•xhe offense may be committed on a female of arrs- age. 
"Force and want ot con.sent are indispensable in rape; but 

the force involved in the act of penetration is alone sufficient 
where there ia in fact no consent" (MCM, 1928, par. 148b, p.165). 

•carnal knowledge of a woman who is asleep is without her con
sent, and is rape. And sexual intercourse with a female who has 
fainted and loa t consciousness wii:hout consenting is rape" {52 
C.J. 1023-1024). 

"Likewise, violence inflic:;ed by the man on the woman, producing 
unconsciousness, or overcoming her mind by fright or brutal conduct, 
will r&nder his ca.r.na.l act rape, though she makes no resistance.• 
(Roberson's Ky. Cria. La.wand Procedure, 2d Ed., sec. 548, p. 752J 
2 Bishop Crim. Law, uc. 1125(2)). . · 

When Miss Gitnick fell asleep in her quarters on the night of 2 April 
1946 her lady's Wittna.uer wrist watch was on her arm. When she was found 
by the charge of quarters some three or £our hours later, in a dazed and 
wounded condition that watch was missing. The external portions ot her 
body showed conclu.sive evidence of violence. At least two soldiers who 
knew accused sa.w him in possesaion of a lady's watch of similar descrip
tion at various timea a..f'ter the incident and on l May he attempted to sell 
this watch to sOllle of the natives of nearby Barrigada Village. That the 
genitd organs ot this young woman had been penetrated and that such acts • 
had ·,been accomplished by great fo-rce and brutal injury is established be
yond doubt by the medical examination conducted not more than four hours 
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after she fell·asleep whioh revealed severe wounds on her faoe e..nd head 

together with the presenoe ot living and dead spermatozoa. in her vagina. 

The foregoing, ooupled with the vol'lmta.ry confession of aocuaed that he 

wa.s the person who assaulted and penei:;rated the pri~ate parts of Miss 

Gitniok leave no element lacking necessary in establishing a. most brutal 

offense of rape. · 


The co·urt-martial in this case and the reviewing authority took 
· every reasonable precaution to determine that accused was sane and thus 
legally responsible for his acts. He was examined by at least two 
qualified psychiatrists·and the fact that their findings are couched in 
identical language is not prejudicial to accused. The report of the Board 
of Medical Offi o,rs, while stating that accused is of borderline mental 
capacity shows conslusively that he was sane both a.t the ti.Jlle or the of
fense aqd the trial. There is ·some evidence that the accused is illiterate, 
but ~lliteracy has never been considered as a defense to rape. 

6. The charge sheet shows the accused to be 19 years of age and 

that he was inducted 29 June 1943 at Little Rook, Arkansas. Photostatic 

copy of his AGO Form i/=20, Soldiers·Qualification Card, shows his date 

of.birth as 8 September 1923, which, if correct, would render him 23 

years old. The Staff Judge Advocate recites his age to be 19 years. His 

qualification card further shows him to be 5 feet 10 inches. in height and 

weighing 119 pounds. Accused was born in Lee County, Arkansas, attended 

school to the eighth grade, and worked as a laborer in the cotton fields 

and as a truck driver •. He is unmarried and ola.illl.s no dependents. 


7. The court was legally constituted and had jurisdiction over the 

accused and of the offenses. No errors injuriously affecting the substan

tial rights of the accused were committed during the trial~ ,The Board of 

Review is of the opinion that the record of trial is legally sufficient to 

support the findings of guilty and the sentence and to warrant confirma

tion thereof. Death or imprisonment for life is mandatory upon a convio

~ion of rape in violation of Article of Wa.r 92. 


c1••i;-~~. Judge Advocate 

-~.;;.<-=..:wz:K...:.:.;...,W\.....&.~t;.,i,U.c.~~-8-<r::--·• Judge Advocate 

-~--~~t......... Judge Advooate i;;./4~a..__AJ.,;.......,,,.,_~{-·• 
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JA.GK 	 • CJl 315024: lat llld 

WD, 	 JAGO, Wubington 25, D. c. OCT 2 9 1946 . .., 

TOa 	 The Uuder Secretary of War 

1. · Herewith transmitted for the action of the Preaicient a.re the 
reoord of trial and the opinion of the Board of Ren«nr in the cue of 
Prin.te Garlon MiokleE, 39510084, 2280th Qua.rtermaater Truok Co.mpany. 

2. I oonour in the opinion of the Boa.rd of ReTiew tha. t the reoord 
of trial la legally auffioient to support the findings of guilty and the 
sentenoe and to warrant conf'irmati-::m thereof. Aoouaed, oolored, wa..a 
fow:rl gullty of the rape on Guam of a white woman, a. oirllian employee 
of the United See.mens' Servioe. The rape was a. brutal one and I belien 
that the imposition of the death sentenoe i• justified. I therefore 
reoomm.end that the sentence be oonfi:nned and carried into exeoution. 

3. Consideration has been given to a letter dated 10 August 1946 
from Neodia Robinaan, 2202A Clark Avenue, St. Louia, Missouri, the 
moiher of aooused, e..nd addreased to the President, inolodng a letter 
from her aon and oontaining a. plea for olemenoy in his behalfJ memoran
dum of 19 August 1946 from Honorable Forrest C. Donnell, U.S. Senate, 
to The Adjutant General, and inolosing a oopy of a. letter from Neodia 
RobinaonJ two lettera from Mr. Franklin H. Willi~, A.ssiatant Special 
Counsel, N.A.C.P., 20 W. 40th Street, New York, New York, addressed to 
The Judge Advocate General, and dated respeotinly 23 July and 15 August 
1946, the latter inclosing two letters from soldier• stationed on the 
Island of Guam at the ti.me of' the offenae, requeating oommutation ot the 
aentenoe to lif'e and addressed to the President. 

4. Inolosed are a draft of a letter for your signature transmitting 
the record of trial to the President for his action and a form of ExeoutiTe 
aotion designed to carry into effeot the reooIIIIIlendation horeinaboTO mad~. 
should such action meet with 

6 Inola 
1. Record of trial 	 Major General 
z. Drft ltr sig S/W 	 The Judge Advooate Gellflral 
3. Form of Ex aotion 
4. 	Ltr fr Neodia. Robinson, 

dtd 10 Aug 46 
5. 	:Memo fr Sen Forrest c. 

Donnell. dtd 19 Aug 46, w/inol 
6. 	 2 ltra fr Franklin H. Willia.ms, 

dtd 23 July and,13 Aug 46,w/inola 

( G.C.M.·o. 353. 21 November 1946.) 
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WAR IEPAR'l'MENT 

In the Of'f'iee of The Judge .A.dvocate General 


Washington., n. c. . 


J.AGH - CM 315055 	 ~ C ,,,,.,,., 19 
Jk.:' ,, : · '-' V I 4f' 

UNITED STA.TES 	 ) UNI'lED STA.1ES .ARMY FORCES., 

) JESTE.RN PACIFIC . 


v. 	 ) 
) Trial by G.C.M• ., convened at 

Corporal Jms NORM.AN ) Headquarters Base X, Jrary Forces., 
(34951904), 3664th ) "9.stern Pacif'is., APO 358, 16-ll.ay
Quartermaster Truck ) 1946. To be banged by the Dl!lck 
Company ) until dead. 

OPINION ·0£ the BOARD OF ~VIEW 
HOT'lENS'mIN., SOU! and FLlNAGAN, Judge Advocates 

1. The record of' trial in the case of 'the above-naned soldier has 
been examined 81' the Board of Review. and the Board submits this., its 
opinion, to The Judge .A.dvocate General. 

2. The accused was tried upon the following Charge and Specif'i 
cationa 

CHARGE: Violation of the 92nd Article of War. 

Specifications In that Corporal J~s Norman., 3664th Quartermaster 
Truck Compa.ey, did at A.PO 75 on or about 1 .April 1946, ·wi:~h 
malice aforethought, nll:fully,deliberatel1, feloniously, 
unl.awfull;r, and with premedation kill ODl!I JJelltona Rarela., 
a human being by cutting her .with a knife. 

He pleaded not guilty to, and was found guilty of, the Charge and Specif'i 
cation. Evidence of one previous conviction by SUllllllal'y courts-martial 118.8 

introduced. All. the members of the court present at the time lihe vote was 
taken concUITing, he was sen"&enced to be hanged by the neck until dead. 
The revielling authority approved 'the sentence and forwarded the record of 
trial for action under Article of' War 48. \ 

.3. On the mght of l .April 1946, the accused and Melltona. Rarela, a 
Filipino girl., walked up to Guard Posi; /11 in the Walled City .Area of'· 
Manila., 'Where Private earl w. Kellv. the 2uard, and Benjamin Sunga., a 

http:Compa.ey
http:16-ll.ay
http:JESTE.RN


(JJ6) 

Filipino, kn011Il as Billy Boy, were having a conversation (R 52). The ac
cused asked Kelfy llbere would be a good place to 11pom pom" (have sexual 
intercourse with) the girl. Billy Boy then spoke to the girl in a foreign 
language, after which all four walked up to the old aquarium in the Walled 
City Area (R 55-56). They entered a room on the top of the aquarium and 
there met Priva'tie Joe Nelson, who was also known as John, and a Filipino 
named Jose de la Rosa (R 56,; Pros Ex B). The room was used for living 
quarters by Billy Boy and Jose. Kelly received permission from the accused 
to have.sexual intercourse with the girl and after engaging her thus for 
about ten minutes c~ out of 'tihe room., 'Whereupon the accused went into 
the room and s'tiar'tied to have sex:uaJ. ini;ercourse with her (R 25). Kelly 
and Nelson had a drink of 1'hiskey and then Kelly hand0d the 'bo'title to 'tihe 
accused, 'Who was on the bed with the girl (R 25). The accused took a 
drink ai''tier which Kelfy lef1i the room and rei;urned to· his pos'ti (R 25) • 
The two Filipinos left 1ihe room and the accused continued. to engage the 
girl for about an hour. After a while the girl begged the accused to get 
off of her. When the accused would not let her up, she started to cry, 
whereupon' the accused hit her and said "woman stop." The accused hit her 
a second· time and Nelson 1;,hen -went downstairs '(R 26). Shortly thereafter 
the accused., holding the girl by the arm, c~ dOllll the stairs. Nelson 
followed the accused and the girl au a distance o! about 1·1ve feet and 
said to the accused., "How about the woman?" The accused replied that, 
"When he got through with her she wouldn •t be no good to him nor ~ody , 
else" (R 2b). He took her into t.he tunnel under the aquarium and put her 
down on the .floor and again S1iar1ied to have sexual intercourse wi1ih her 
(R 27). Nelson was standing about :rive or six feet away. The girl asked 
the accused to let her up to 11make water." She got up and started to go 
away lrilen the accused said., "No., don1t go away woman• (R 'Z'l). While the 
girl was in the ·act of urinating, the accused pulled a kni.t'e ouu of his 
pocket and struck the girl, who !'ijll and started t;O scream (R 27) • The 
accused struck her again and she started bleeding (R 28). "He then 
jumped back on her to start pom pom11 (R 28). This lasted 1·or ten or , 
fifteen minUt.es., aft.er which 'tihe,. accused stabbed 1ihe girl., in the neck 
and chest, and then cut out her privaue organs and placed them 011 her 
stomach (R 28). He turned the girl over and repeatedly suabbed her in 
the back. The accused 'then got up' am said to Nelson, 11Lets go." While 
,valking away from the li>ody the accused remarked, "I told you lrilen I git 
through with her she wouldn't be no good to you nor anybody else" (R 28). 
Nelson f'urther 'testified uhat accused had been drinking 11prevty harcl.11 but 
he ,was not drunk ( R 29) • 

On 2 April 1946, Doctor Maria.no B. Lara., Chief' Medical Exa.miner of. 
the Manila City Police, perfOI'DM:!d an autopsy on the body and identified 
a photograph of tm deceased as being the same woman upon whom the autop-
sy was performed (R b-7). He .found twent,: wounds all over the body, the 
most significant being 11a trunk-splitting incision from the base of the 
neck down" (R 7). There was 11an extripation of the external genital 
including the whole hairy portion of the pubic region" (R 7) ~ In the 
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opinion of the medical examiner., the deceased died as a result of shock 
from the many multiple stab wounds, and that the "trunk-splitting incision" 
was done after she was dead (R 9-10; P:ros Ex B) • · , 

On 15 .April 1946., the accused was interrogated by John s. Walls., 
Special Agent., CID, Homicide Bureau of Army Forces., W;istern Pacific Head
quarters. The accused ma.de a sworn written statement to Agent walls (R 
49; Pros Ex c). as follOWB: 

"I next ioot her. on pay night, APril 1., 1946., down at Walle_d 
City-., near the TC Camp. I 0118d a little store near rcy- camp, a 
lot or money (P4l.OO). 'When I got rrr:, -pay., I paid them P27.oo. 
The woman in the store gave ma a quart of whisloo;y which I did 
not -pay for. I knew some men in the 'Walled City and I went there 
to see them. While there, I mat this woman. The 'llhiskey was all 
gone when I met her. I had drank practically the whole bottle and 
I was pretty drunk. I asked her where she was going. She made 
solOO reply that I did not understand. I asked her if I cotili pom 
pom her and she said yes. She said she will take me to her house. 
I came out of the camp at 349S and walked down to where there was 
a guard whom I now know as KELLY. She stopped and talked to KELLY. 
She was going to take me to a house. KELLY told us where tho house 
was at. The girl and I went into the house. KELLY ca.IOO in right 
behind us. A Pvt. NELSON from ur:, compaey was sitting outside the 
house. She asked a Filipino about the room and he took us upstairs. 
KELLY came and he asked me to let him pom pom her. I agreed. Then 
he left and I started to pom pom the girl. She hit ms and pushed 
me off and said "get out". She ran dOffllStairs and I followed behind 
her. NELSON was at the bottom of the stairs. I grabbed her in the 
arm and she jerked loose. I -ent to grab her as shet started to go 
towards another house. She hit me and I hit her and she fell dO'ftll. 
NELSON was there at this time. I started to pom pom her again. I 
used rubbers ,men I poa pom the girl. Then she and I got to fight 
about her running otf. I ha4 ~ GI knife., a pocket knife with a 
black handle. I took it out of my pocket and opened it up. I hit 
her again and she ,ranted to hit me back., so I cut her. I don't 
remmber llhere the first place was that I cut her. I was. angry 
and I kept cutting her. I was out ot my head and I don't remember 
how I cut her. I don't relOOmber what I did 'While she was dying. 
I did not know I had killed her. NELSON was there all the time, 
and he watched me cut the girl. .NELSON and I left together and 
left the girl lying on the floor. I forgot what I told NELSON 
as 1'8 left. I don't remember 'When I got back to camp. I threw 
the knife away but I do not know 'Where. This is all I ~:ve to 
say.n · 

,. 
Prior to the introduction into evidence of this statement, which was 

objected to by the defense., the accused elected to be SW0rn., took the s.tand 
and testified with respect to the voluntary nature of his confession. He 
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stated that he told Agent Walls of the CID that he did not wish to make a 
statement. Agent. Walls then told the accused if he did not make a. state

. ment he would probably be hung (R 44). Further, that WallE! said he "ll'Ould 
· do all he could to help accused out; that accused had no chance of winning 
and the best thing for him to do 11as to make a statement, which would pro
bably- save his life (R 43-1.6) • 

Agent Walls .testified that the statement was taken on the 15th ot 
.A.pril 1946 at the Homicide Bureau of the Detective Division of the Manila 
Police Departmem. Prior to ma.king the confession, the accused was duly 
warmd of his rights. He was not threatened in any ,ray nor 11ere !BI · 
promises made to him. ,A.gent Walls stated that he had talked to the accused 
in the afternoon of the 15th of April, at which time accused admitted 
killing the deceased but could not reioomber all of the details. The ac
cused ,ras returned to his cell to think it over and that evening Agent 
walls again saw him, at 'Which time he was again warned of his rights under 
the 24th A.rticla of War. The statement was then taken in the presence of 
a civilian detective, two other CID agents and two military police officers 
(R 36,,..42). 

' 
Private Kelly identified a picture of the deceased (R .52; Pros Ex .A) 

am stated that she was the saioo woman he saw in the oompaey of the accused 
in the Walled Cit:,- Area on the night of 1 April 1946. He also identified 
the accused by a gold tooth in the front of his mouth and burns on his 
hands (R .5.5). Kelly' admitted having intercourse with the deceased on l 
April 1946. 

' 
Francisco Madrid, photographer, CID laboratory, A:r:my Forces, Yi3stern 

Pacific Headquarters, saw the body of the deceased· in the aquarium and took 
the photograph (Pros Ex A) at the City of Manila morgue on 2 April 1946 (R 
14). 

Gregorio I.eonardo, of ll2l Singalong, Manila, testified that the de
ceased lived in his house a.cd that her name ,ras Melitona Rarela. He last 
saw the d9ceased alive on l .April 1946, 'Wb3n she left the house to go to 
a show (R 19). 

4. Technician Fifth Grade Earl DaTis, a m,mber of accused's company, 
was called as a witness for the defense and testified that he sa,r the ac
cused at ~bout nine o'clock on the night of l A.pril 1946 ina tent in the 
compaey area. The accused and five or six other soldiers 11ere dri nld ng 
'fihiskey out of a quart "&ottle, 'Which was only partially full. He further 
testified that the accused was not drunk at that time (R 61). 

The accused, a!ter having been duly warned of his rights as a witness, 
elected to remain silent (R 63-A) • 

.5. The allied papers attached to· the record of trial shaw that on 9 
May 1946, the accused was e.xamined by a Board of Medical Officers 'Which 
found as follows, · 
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"a• The diagnosis is: No disease fowxl. 

11b. 'l.'bat the soldier at the time of the alleged bffense 
was so far free from mental de.feet, disease or derangem:mt so 
uto be able concerning the particular action charged to dis
tinguish right .from wrong. He !!!_ so far free .from mental 
defect, disease or derangement so as to. be able concerning the 
actions charged to adhere to the right. He is now so far free 
from mental defects, disease or derangement so as to be able 
to intelligently' cooperate in his de!ense • 11 

The allied papers indicate that in the jurisdiction irhere accused was 
tried (Headquarters, United States ~ Forces "3stern Pacific), it was 
customary to conduct pre-trial sanity examinations in cases of this type. 
No question relative to accused's mental responsibility at the time he 
cOJ:lllli.tted the offense was raised at the trial. HOll'9ver, in the court's 
.findings of guilty of the offense alleged, there 11ere implied included 
.findings that accused was sane at the time of the commission of the offense• 
Based. upon all the evidence and the medical officers• report, above, the 
Board is of the opinion that the court was fully justii"ied in so finding. 

As to the voluntary nature of accused confession there is a conflict 
in the testimony introduced relative thereto. The agent "ffho took the 
confession stated, under oath, that accused was duly warned of his rights 
as provided by Article of War 24, that he was not threatened in aey way 
nor were aey promises made to him and that the confession was entirely' 
voluntary on the part of the accused. On the other hand, the accused, 
llho,elected to be sworn as a witness for the specific purpose of testify
ing as to the :ca.ture in which the agent conducted his investigation at 
the tine he made the statements, testified that he told the agent that he 
did not wish to make a statemnt., whereupon., he was told that if he did 
not make a statemer.t he would probably' be hung. He further testified that 
the agent promised to do all he could to help accused out and that the best 
thing for accused to do was to make a statement lihich would probably saTe 
his lif'e. 

J,i'ter hearing the testimony of both witnesses the law member overruled 
the defense •s objec,;ion to the introduction of the confession on the ground 
that it was involuntarily made, and admitted it into evidence as Prosecuticn 
Exhibit c. . 

.A.a to his action on this question., the Board £eels that since the law 
member was in a position to observe the demeanor of the two witnesses., to 
evaluate the relative 11eight to be. given to their conflicting statements., 
his ruling should not be disturbed. 

There is som evidence 'llhi.ch shows that the accused had been dr:i nld ng 
prior of the offense. Hcmaver, both Private Nelson and Corporal Davis 
testified that accused was not drunk on the evening the crime was com
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mitted. .The accused, in h:i.s confession, said that he was "pretty drunk" 
but then proceeded to relate in detail the events which transpired just 
prior to and during the conullission of the crime. 

It is a general rule of law that voluntary intoxication is not an 
excuse for' crime committed while in that condition, but it may be con
sidered as affecting mental capacity to entertain a specific intent 'Where 
such intent is a necessary element of the crilOO (MCM, 1928, par 12~ p 
136; Hopt v. Utah, 104 u.s. 631, 26 L.Ed. 873; Director of Public, 
Prosecutions v. Beard, (1920) .A..C. 479, 12 ALR 846). Evidence of intox
ication falling short of a proved incapacity in the accused to form the 
intent necessary to constitute the crime charged and merely establishing 
that his mind was affected by drink so that he more readily gave way to 
some violent passion, does not rebut the presumption that a man intends• 
the natural consequences of his act. It -was for the court in the present 
case to determine the degree of accused's intoxication on all the evidence 
before it. There was substantial evidence to support a finding that ac
cused at the time of the offense was capable of forming the purpose and 
intent to kill, and that he intenticnally ld.lled the deceased. The evi
dence does not disclose the e:xist~ce ·of facts which would justify the 
Board in disturbing that finding. 

6. The accused is charged 1'dth the murder of Melitona Rarela. The 
Specification alleges that the accused: · 

"***did at APO 75 on or about l April 1946, with malice 
aforethought, 'rll.lf'ully,deliberately, .feloniously, unlaw
fully, and with premedation kill one Melitona Rarela, a 
human being by cutting her with a knife. 11 

Murder is defined as "* * ~ the unlawful killing of a human being 1'li.th malice 
aforethought." The word 11unlawful 11 as usod in this definition ~ans "without 
legal justification or excuse." A justifiable homicide is 11a homicide done 
in the proper performance of a legal duty." }Jl ex~usable homicide is one 
"***which is the result of an accident or misadventure in doing a lawful 
act in a lawful manner or which is dona in self'-cle!ense or a sudden aff.ray
* * *•" The definition of murder requires that the death of the victim "* 
* * take place within a year and a day o.f the act or omission that caused 
it * * *" (par J.48!., MCU, 1928) • 

The elements of proof in this case are as rollows: 

11 (a) That the accused Id.lied Melitona P.arela, as alleged; 
that she died in consequence of an injury received by him; that 
such injury was the result of the act of the accused; and that 
the death took place 'Within a year and a day of such act; and 
(b} that such' killing was with malice aforethought. 11 

All the elements of murder, as listed above, have been proved beyond 
.a.DY doubt. Not only does the evidence conclusively show that the accused 
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co.rmnitted the crime of which he was charged but also that it was perpetrated 
in a most brutal manner. '.L'he record is entirely devoid of any extenuating 

facts. 

7. Accused is 2,3 years of age and 11as inducted on 7 March 1944 at 
Fort Benning., Georgia., with no prior service., to se:r v e for the duration 
of the war and six months. 

In the allied papers accompanying the record is a report of a Board 
of lledical Officers which includes the followillg relative to accused's 
personal history: 

He is single and comes from an average colored family from 
Georgia. His father and mother are both living but separated in 
1940 primarily because the father was "running around11 with other 
women. Accused finished the fourth grade in school when he 

~was 15 years of age. He was "pretty thick-beaded" and missed 

school usually because he had to work on the farm. 


A.t the age of fifteen he began driving a .truck for a coal 
yard. After six months he quit because he considered the coal 
dust injurious to his health. Later he worked as a truck driver 
in Norfolk., Virginia for one year and subsequently did farm work. 
Bet"M!len 1941 and 1944 he worked as a driver for a mason contractor. 

He began drinking at the age o:f. sixteen and gradually increased 
· his amount of alcohol. He now., according to his statement, drinks. 
'Whenever he can get it., usually up to a pint at a time. Ha is able 
to drink his share of liquor without becoming drunk sooner or to a 
greater extent then the others in his company. He states that he 
has always been able to handle himself while under the influence 

- of liquor. 

He denies -any conflict with the law: in civilian life except 
for school truancy 'Which was necessitated by economic conditions 
at home. He gives a history of good hetero-sexual. adjustment. His 
military adjustment has been good with but one sumary court-martial 
against him for driving in excess of the speed.limit. 

8. The Board has considered a letter dated .3 September 1946, addressed 
to the President of the United States by Sadie Norman and Silas Norman., 

parents or the accused, and accompanying affidavits of Sadie Norman., Silas 
Norman, w. L. Lucas and Joe Hill.,. all of Scottdale., DeKalb County., Georgia., 
asking clemency on behalf of the accused. 

9. The court was legall:r constituted and had jurisdiction or the 
accused and the of.tense. No errors injuriously affecting the rights 9! 
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the accused "Ere committed during the trial. In the opinion o.r the .Board 
ot :Review, the record o! trial is legally sufficient to support the find
ings o! guilty and the sen~nce and to lla.l'rant confirmation ot the sentence• 
.1 sentence to death or imprisonment for life .is mandato17 upon a conviction 
ot a "fiolation ot !Miele of War 92. 

/ 
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JA3H CU 31505.5 1st Ind 

JAN 16 1947VID., JAGO., Washington 25., D. C. 

TO: The Under Secretary of War 

l. Herewith transmitted for the action of the President are the 

record of.trial and the opinion of the Board of Review in the case of 

Corporal James Norman (34951904)., 3664th Quarterma~ter Truck Company. 


2. I concur in the opinion of the Board of Review that the 

record of trial is legally sufficient to support the findings of 

guilty and the sentence and to warrant confirmation thereof. 


3. Accused., a colored .soldier., was fotmd guilty of the murder 

of a Filipino·woman., a prostitute., in the Walled City A,rea of Manila, 


· Philippine Islands. The offense was a heinous one. I recommend that 
the sentence be confirmed and carried into execution. 

4. Consideration has been given to a letter, dated 3 September 

1946., from Silas Norman and Sa.die Norman., Post Office Box 166, 

Scottdale., Georgia, the parents of accused., addressed to the President., 

inclosing their affidavits., as well as affidavits from Jo~ Hill and 

w. L. Lucas. 

5•. Inclosed are a draft of a ietter for your signature transmitting 
the record of trial to the President for his action and a form of 
Executive action designed to carry into effect the recommendation here
inatove made, should such action meet with approval• 

. 
3 Incls 

l. Record of trial 
c. Dft ltr sig ~~3 
3. Form of action 

THO!J.AS H. GREEN 
l~ajor General 
The Judge Advocate General 

( o.c.M.o~ JS, 2a Ja?Illal71947.) 
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WAR DEPARTMENT . 
Office of The Judge Advocate General (345)

Washington 25, D.C. 

JAGK - CU 315080 
27 AUG 1946 

UNITED STATES· 

v. 

) 
) 
) 
) 

THIRD INF.A.Nl'RY DIVISION 

Trial by o.c .u., convened at Bad 
Wildungen, Germaey, l March 1946. 

Private First Class Vm.LIAM ) To be hanged by the neck until dead. 
H. PARKER (39383034), Company ) 
K, 15th Infantry. ) 

OPINION of the BOARD OF REVIm 
SllVERS, McAFEE and ACiffiOID, Judge Advocates 

l. The record of .trial 1n the case of the above named soldier bas 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charge and Specifications:
' • • I • 

CHARGE: Violation o! the 92nd. Article of War. 

Specification l: In that Private First Class Will1am H. 
Parker, Company K, 15th Infantry, did, at Giessen, 
Germany, on or about 4 September 1945, forcibly and 
feloniously, against her will, have carnal knowledge 
o! Edith Riess, a female under 16 years of age. 

Specification 2: In that Private First Class William H. 
Parker, Company K, 15th Infantry, did, 1n the vicinity
of Gleiberg1 ,Germa.ny1 on or about 4 September 1945, 
forcibly and £eloniously, against her will, have 
carnal knowledge of Edith Riess, a female under 16 
years of age. 

He pleaded not guilty to and, three-fourths of the members present at\ 
the time the vote was taken concurring, was found guilty- of the Charge 
and both specifications. No evidence of previous convictions was intro
duced. All the members present at the time the vote was taken concurring, 
he was sentenced to be hanged by ·the neck until dead. The reviewing 
authority approved the sentence and forwarded the record of trial under 
the pr.ovisions of Article of War 48 with the recommendation that the 
sentence be COllllllUted to dishonorable discharge, total forfeitures, and 
conf'inement at hard labor £or life. 
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3. · The evidence for the prosecution was as follows: 

Edith Riess, a 12-year old German girl residing with her mother 
at Rodheimerstrasse 47, Giessen, Germany, testified that on the evening 
of 4 September 1945 she and her girl friend Gertrud Peppler were sitting 
on a wall in front of'her aunt's house when an American soldier. came 
along the street and asked them 11where a certain girl lived at 
Rodheimerstrasse 54" (R. 6,7). The soldier "had on a field jacket 
and four or five stripes on his sleeve. 11 As he approached them Edith 
noticed that he appeared to have small feet (R. 7) and she "believed" 
that he had a mustache (R. 14). The two girls.joined the soldier and 
walked a short distance, but he stated that two girls 11were not good" 
and Gertrud Peppler, the younger of the girls, agreed to remain at a 
corner of the street while Edith "showed" the soldier to the street 
number'he was seeking (R. 7,18). Near. the end of the street a woman 
named Josefa Ofenloch observed Edith and the soldier and asked Edith 
where she was going so late at night. Edith replied that she only 
wanted to show the soldier a house. The house number as described by 
the soldier was not located and Edith told him that there were no more 
houses. He said, 11 Yes there are some more"and pointed to a "little 
garden house. 11 (R. 8). The soldier led Edith across some open ground · 
and came to the edge of a bomb crater. The soldier'then gave the girl 
two packages of cigarettes telling her that he was giving'them to her 

'for showing him the place. He went into the bomb crater and insisted 
that she go with him. She hesitated,- stating that. there was no house 
there, but he replied, "Yes, there is a house, it is just on the other 
side" (R. 8). The soldier then forcibly took her into the crater, 
struck her in the face and compelled her to lie down. She screamed 
and he forced weeds into her mouth. He then took off his pants, re
moved her underclothes and "then he pulled out his penis and put it 
in me.\ First .he tried with his finger" (R. 9). She pushed him away 
but he kept coming back and her face hurt so badly she was afraid he 
would hit her again. She could not remember how long he stayed on top 
of her but stated that it could have been half an hour, an hour or 
three quarters of an hour. mien he had finished he said, "Now, that 
.is good.n (R. 10) The soldier then led her by the hand out of the 
bomb crater and into a farmyard. She heard her mother calling for ter 
but the soldier threatened her and she kept quiet. He gave her an · 
orange an:l led her across a railroad track and into a field near·a 
village called Gleiburg, Germany. Edith Riess testified that the 
following occurred in this field: 

"A· 	 Vie came to an apple tree, and he said.he wanted to see if 
there were still ~ny apples on it. 

Q. Continue. 
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A. 	 He said there were no apples there and he wanted-to rest for 
a little while, then he told me to sit down too, and then he 
did it again. 

Q. 	 Tell us in detail what he did again. 
A. 	 He pulled down my pants -- pulled off my pants again and took 

out his penis and put it in me again. 
Q. 	 Did you do a.cyt,hing to defend yourself? 
A. 	 Yes. 
Q. "i1hat did you do? 

.A.. He tried to put his finger in me but I pushed away his hand. 

Q. 	 What else did you do to defend yourself? 

A. 	 I kept trying to get away from him, but I didn't succeed. 

Q. 	 Did you cry out? · 
A. 	 I yelled just a little bit. I was afraid he would hit me 

again.•~ (R. -11) 

After this occurrence the soldier looked at his watch, said it was ll:30 
and then took the girl to a barn near a village which she later learned 
was Rodheimer. · The soldier left her alone for a few mimltes and returned 
With two blankets. The soldier and Edith spent the remainder of the 
night in this barn. She stated that he slept but she could not sleep 
for pains in her face (R. 12). The following morning the soldier left 
telling Edith to wait and he would bring her something to eat, but she 
went down a street and met Frau Dinter who put her on a train and took 
her to her home in Giessen. At about 10:30 her mother took her to Dr. 
Ploch (R. lJ). Edith Riess,identified the accused as the soldier who 
had connnitted the afore-mentioned acts with her and although she thought 
he had a mustache yet his face looked the same. On cross-examination 
she admitted she had at first failed to identify accused in a line of 
soldiers but after she had been told that he might have shaved off his 
mustache she identified him and was positive accused was the man (R. 17). 

Gertrud Peppler, the girl who was with Edith Riess on Rodheimerstrasse 
at about 8:30 on the evening of 4 September 1945 when the soldier Cam:3 

along, positively identified accused as the person with whom Edith went 
away, however, she stated that the soldier wanted to locate house No. . 
45 and that he was wearing a shirt but no field jacket (R. 19). 

. . 
Josepha Ot'enlqch, Rodheimerstrasse 49, Giessen, Germany, testified 

that shortly after 2100 on the evening of 4 September 1945 she saw Edith 
Riess and an American soldier with a mustache going along the street. 
The soldier had a jacket "hanging over his shoulder." She stated that 
she was ·sure accused was that soldier (R. 24), however, on cross-examina
tion she admitted that she had previously "picked out" another soldier 
(R. 24). 
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Helena Riess, housewi.t'e, Rodheimerstrasse 47, the mother of Edith 
Riess, testified that her daughter was approximately l meter, 50 cen
timeters in height and weighed 80 or 90 poundsJ that when she found 
Edith on the morning of 5 September 1946 her face was swollen and covered 
with blood and that she was unable to open one eye (R. 26). 

Dr. Fritz Herman Ploch, 21 Goethe Strasse, Giessen, Germany, testi 
fied· that at about 11:30 a.m. on 5 September 1945 he ma.de a physical 
examination of Edith Riess. He found the following: 

"The child was about 150 centimeters tall. In the hair 
small particles of leaves and hay were. A pain, without any 
certain results, behind the left ear, most l.~ely a small blood 
clot •. Below each eye discoloration as large as the fingertips 
and· shaped in a half moon. Both eyelids were swollen and pain
ful·. Nose is broad, the root of the nose and the back· of the 
nose painful. Broken nose could not be identified. Fresh blood 
cuts on both cheeks, on the nose and on either side of the nose. 
Also on the forehead and on the chin. A. trace of blood going 
from the nose diagonally'across the left cheek. A. blood clot 
about as big as a one-mark piece between the eyes. Above the 
right eye two small scratches about as big as the head of a pin. 
The mouth cannot be opened altogether sine~ there ·is pain in 
the right joint of the jaw. ~othing can be noted on teeth or 
tongue. Scratches on the left side of the face and on the neck; 
her dress was torn in several places, mostly in the top part an:i 
the skirt was covered with blood. Traces of blood were on both 
hands. On the last joint of the first finger of the right han:i 
a wound about a centimeter long, clean edges•.: 

Q. _Ylhat was the result of your examination of her private parts? 
A. 	 The large lips were swollen and painful. The whole .entrance 

is red and swollen. The tissues from the opening towards the 
back are 'torn about two and a half centimeters. The edges are 
bloody and sli.nzy". Because of the small siz':3 of the parts an 
exact examination was not possible in the home of this girl. 
I therefore sent her to the hospital. 

Q. 	 As a result of this examination what is your opinion regarding 
the fact of whether she had had intercourse recently or not? 

A.. 	 It is certain that a great force had been exerted on the sex 
organs. 

Q. 	 Are you of the opinion that some object actually penetrated 
the opening? 

A. 	 At the ,large lips, yes. 
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Q. 	 You examined also the small lips of the vagina? 
A. 	 Yes; they were red and swollen. 
Q. 	 Would it have been possible for· the lips to have been in 

such condition without penetration? 
A. 	 I can't say exactly since the swelling could have been caused 

by something just pushing in front of it and not penetratirig 
it. . 

Q. 	 Was the opening on this girl normal for a girl of her size? 
A. 	 Yes, for her age. 
Q. 	 And was the opening large enough to have penuitted entry of a 

normal sized penis?
A. 	 No. 
Q. 	 Would it have been possible for the entrance or just the head 

or a normal sized penis into the large lips only? 
A. 	 In the larger lips, yes. 
Q. 	 In your opinion was some object actually inside those large 

lips?

A.· I believe so. 

Q. 	 How recently before the examination that you ma.de? 
A. 	 That is hard to say. The tear in the tissues between the 

entrance and thel:s.ck part was fresh. · 
Q. 	 Was it a matter of hours, days or a week? 
A. 	 Hours." (R. 28,29). 

For 	the defense.· 

Captain Edward s. Holcomb, 1£, Third Medical Battalion, Division 
Neuropsychiatrist, a witness !or the defense, testified that he had 
examined the accused and that he found him to have subnormal intelli 
gence, psychopathic trends, and alcoholism. He knew right from wrong 
~ had the ability to adhere to the right (R. 32). 

The 	defense counsel then offered the followirig stipulation: 

"DC : We have agreed on a stipulation that I would like to 
read orally to the court. The reason I am not giving it here is 
because it has some stuff that I don't think is admissible in 
its present form. It is hereby agreed by and be.tween the trial 
judge advocate, d$i'ense counsel and the accused that if Stanley 
w. Stephenson, Jr., Captain, CE, were present in court he would 
testify as follows: On the .5th of September, 194.5, at 1900 hours, 
about,· the third platoon of the company was lined up under nrr 
orders for an identification check by the eleven year old girl 
Edith Riess or Giessen, Germany, who was reported to have been 
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raped and forced to spend the night in the platoon area. This 
was a check list formation with three men being absent. No one 
present was identified by the girl. On September 6, 1945, at 
about 1800 hours, a second formation was ordered with the men 
who were missing from the first formation being present. Edith 
Riess failed to identify anyone at this formation at the first 
inspection. A little girl who was with Edith Riess just prior 
to the raping, upon having been warned that the man may have 
shaved his mustache, innnediately identified William H. Parker, ' . 
.39.38.30.34, as the man who had accosted the two girls in the town 
of Giessen between the hours of 1900 and 2000 hours on the even
ing of 4 September 1945, and who had gone away with Edith Riess. 
Parker was then taken alone before Mith Riess by the undersigned. 
She was asked if she could identify Parker without his mustache 
a~ the man who had raped her. She said. that was he. In my opinion 
the identification was positive and unquestionable. Is tla t 
agreed? 

11TJA: Yes. 

11DC: The defense has no other witnesses at this time. 

11!.M: Just a minute. Subject to objection by arry member of 


the court, I rule that the stipulation will be accepted. Do you 
join in this stipulation that has just been read, Parker? 

"ACCUSED: Yes, sir. I was in this line twice when this 
girl came by and she didn't identify me. 11 (R.33,34) 

. The law member explained to accused his testimonial rights. and he 
elected to have his defense counsel read an unsworn statement. Briefly 
summarized, the statement recites that accused was inducted into the 
Army 1i:i·1942., had been overseas three years, he had 98 points when the 
war ended and he had made application to be relieved from duty but the 
application had been rejected; his father and mother had died while he 
had been in the A:rrny and his two older brothers had been killed in the 
Pacilic. He did not know why the girl had 11 picked11 on him as the one 
who hurt her and thought if he had been allowed to go home he would not 
be'in trouble now. He did not remember ever seeing.the girl until she 
came to his company and he had signed some paper~ withdb.t knowledge of 
their contents because the Criminal Investigation Division man told him 
he.would be hanged by two o'clock if he refused. He·had no education 
·beyond the third grade and could not read or.write well and was asking 
his defense counsel to make the statement instead of being a witness. 
(R. 36). . 

No further material evidence was presented by either prosecution 

or defense. 
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4. "Rape is the unlawful carnal knowledge of a woman.by force 
and without her consent. 

11 enetration, however slight, of a woman's genitals is 
sufficient carnal owled.ge, whether emission occurs or not. 

"The offense may be committed on a female of any age. 
"Force and want of consent are indispensable in rape; but 

the force involved in the act of penetration is alone sufficient 
where there is in fact no consent. · 

* * * "Proof. - (a) That the accused had carnal knowledge of a 
certain female, as alleged, and (b) that the act was done by force 
and without her consent." (~M, 1928, par. 148b, p. 165) (Under
scoring supplied.) 

"Consent, however reluctant, negatives rape; but where the 
woman is insensible through fright, or where she ceased resistance 
under fear of de~th or other great harm (such fear being gaged by 
her own capacity), the consummated act is rape.*'-"* Nor is it 
necessary that there should be force enough to create 'reasonable 
apprehension of death.' But it is necessary to prove in such 
case that the defendant intended to complete his purpose in 
defiance of all resistance." (1 Vlbarton's Criminal Law, 12th Ed., 
sec. 701, pp. 942-943) (Underscoring supplied.) 

'5. A. reasonable evaluation of the evidence in this case leads to 
no other conclusion than that the girl Edith Riess was on the evening 
of 4 September 1945 assaulted and overpowered by a soldier and that the 
soldier, by the use of force and by putting her in fear, on two occasions, 
penetrated at least the outer portions of her vagina. The evidence con
cerning the second offense, occurring under the apple tree, if taken 
alone would not appear conclu~ive that there was no consent, however, 
it ?Iµ.1St be remembered that shortly before this the girl had been assaulted 
and raped. Considering her age and ability to resist, it would be rea
sonably expected that she would offer less resistance on this occasion. 
If the girl's testimony were wholly rejected yet the sworn statement of 
Dr. Ploch as to the physical condition of the girl on 5 September 1945 
would lead any reasonable person to believe that the girl had recently
been raped. Her- bruised and scarred body and the condition of her 
private parts would not appear consistent with any theory that she had 
voluntarily entered into the acts of which she ccmplained. Then, the 
condition of her private parts establish beyond any reasonable doubt 
that there was·forcible penetration, even though as the doctor stated 
such penetration could not extend to her inner opening or tube. Evidence 
must be weighed in the light of coill!!lon sense and human experieme and 
there is no basis for any belief that this 12-year old girl, for any 
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ulterior motive or even by being influenced by her superiors, would or 
could create out of her imagination such sordid and offensive conduct 
as is shown· herein, ma.king herself the victim of the offenses. As to 
minor details her testimony differs in some respect::, with that of her 
friend Gertrud Peppler. :Edith stated that the soldier wore a field 
jacket with stripes on his sleeve. The Peppler girl stated he wore a 
shirt but no jacket. Josepha Openloch stated that the soldier had a 
jacket hanging. over his shoulder. Both Edith Riess and Josepha Openloch 
testified the soldier had a· :mustache. Y/hile these three witnesses 
identified the accused as the soldier who was with the girl on the even
ing in question such discrepancies in their testimony as has been noted 
only tend to add weight to the credibility of their statements. The 
soldier could have readily rem:>ved any jacket he was wearing and could 
have also shaved off his mustache to conceal his identity. It will be 
noted. that the offense occurred on the night of 4 September 1945 and that 
trial was had on 1 March 1946. · 

On 5 September 1945 as is shown by stipulation offered by the defense 
she failed to identify the accused Parker (without his mustache) as the 
person who had attacked her. However, on the following day, 6 September 

- 1945 she did identify accused and it was agreed that Captain Stephenson,' 
accused's com.pacy commander, would state if he were present in court 
that in his opinion the identification was positive and unquestionable. 
The admissibility of the Captain's opinion as to the identification 
might under other circumstances, be challenged but the defense offered 
.the stipulation, the accused himself corx:urred therein, and we do not 
consider any.prejudicial error resulted thereby. Nor was accused's 
privilege against self-incrimination violated by compelling hilll to 
exhibit himself in the presence of Edith on 6 Septe~ber 1945 for the 
purpose of identification (Vol. l :tharton's Criminal Evidence, Sec. 
266, P• .328). . · . 

. . 
6. The Charge Sheet shows that the accused is 26 years of age and 

. was· inducted on 7 January 1942. · 

. 7 • The court wa~ legally constituted and had jurisdiction over the 
person and of the offense. No errors injuriously affecting the substan
tial rights of the accused were committed during the trial. The Board 
of Review is of the opinion that the record of trial is legally suffi 
cient to support the findings or guilty and the sentence and to warrant 
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, 	 confirmation thereof. "Death or imprisonment for life is mandatory upon 
a conviction of rape in violation of Article or War 92. 

~~~~-, Judge Advocate 
0 

Judge Advocate ~ e. :TYi! ~.__., 
-~----....____ ______fj.J~_,~4 , Judge Advocate 

9· 




JAGK 	- CM 315080 1st IDd 

WD. JAGO. Washington 25, D. C. SEP 	 6 1946 

TOa 	 The Under Secretary of War 

1. Herewith transmitted for the action of the President are the 

record of trial and the opinion of the Boa.rd ot Review in the case or 

Private First Class nilli8lll H. Parker (39383034). Compaey K. 15th 

Infantry. 


2. I concur in the opinion of the Board of Review that the record 

of trial is legally sufficient to support the tindings of guilty and the 

sentence and to warrant confirmation thereof. I recommend that the sen

tence be confirmed but commuted to dishonorable discharge. total for

feitures and confinement at hard labor for 25 years. and that a U.S. 

penitentiary be designated a.s the place of confinement. 


3. Consideration has been given·to the following communications 
in behalf of the accused. which a.ccompacy the record of trial a Letter 
from Honorable Charles R. Savage. House ot Representatives. dated 
August 6. 1946. addressed to The Judge Advocate_GeneralJ l~tter from 
Mr. Savage dated March 28, 1946, addressed to The Adjutant GeneralJ 
letter from Mrs. A. G. Parker. aunt of accused., dated July 6.,. 1946. ad
dressed to the PresidentJ letter fro~ Mrs. S. M. Dunbar., aunt of accused• 

. dated July 6, 1946. addressed to the President; and letter from Miss Rachel 
.Parker, sister of, accused, dated July 1, 1946, addressed to the President. 

4. Inclosed a.re a draft of a letter for your signature transmitting 
the record to the President tor his action and a form ot Executive-action 
designed to carry into effect the recommendation hereinabove made, should 
suoh action meet with approval. 

8 Inola THOMAS H. GREEN 
1. Record of trial ~jor General 
2. Drrt ltr sig S/w The Jw.ge Advocate General 
3. Form of Ex action 
4. 	Ltr fr Hon Charles ·R. Savage. 

6 Aug 1946 to TJ.A.G 
5. 	Ltr fr Hon Charles R. Savage, 

28 March 1946 to TAG 
6. Ltr fr Mrs. A.G. Parker 
1. Ltr fr Mrs. s. M. Dunbar 
8. Ltr fr Miss Rachel Parker 

( a.c.u.o. 2961 7 October 1946.) 



\ 

WAR DEPARTMENT 

In the Office of The Judge Advocate General (355) 


Washington 25, D. c • 

.IA.GK - CM 31'5105 

26 SEP 1946 
U N I T E D S T A T E S 

. v. 

First Ll.eutenant HARRISON 
· P. ROCHON (0-1593809 ), 

Transportation Corps. 

) 
) 
) 
) 
) 
) 
) 

SEATTLE PORT OF EMBARKATION 

Trial by G.C.M., oonvened at Fort 
Washington, 14 and 21 June 1946. 
missal. 

Lawton, . 
Dis

OPINION of the BOARD OF REVIEVl 
SILVERS, McA.FEE and ACEROYD, Judge Advocates 

l., The Board of Review has examined the record of trial in the case 
of the above named .officer and submits this', its opinion, to The Judge 
Advooate General •. 

2. The accused was tried upon.the following Charges and Specifica
tions a 

CHARGE Ia Violation of the 95th Article of War. · 

Specification& In that First Ll.eutenant Harrison P. Rochon, 
Transportation Corps, 447th Port Company, Camp George Jordan, 
Washington, was, at Seattle, 'iiashington, on or about 2 Ml.y 
1946, in a· publio place, to wit: The Boston Cafe, disorderly 
while in uniform. 

CF..ARGE Ila (Finding of not guilty). 

Specifications (Finding of not guilty). 

He pleaded not guilty to all Charges and Specifications. Re was found 
guilty of Charge I and its Specification ani not guilty of Charge II and 
its Specification. No evidence of any previous conviction was introduced. 
He was sentenced to be dismissed the service and to forfeit all pay and 
allowances due or to become due. The reviewing authority approved "only 
so much of the sentence as provides for dismissal from the service" and 
forwarded the record of trial for action under Article of War 48. 

3. Evidence for the prosecution. 

Mrs. Margaret Nickerson testified that on the night of 1 :May and tne 
early morning of 2 May 1946 she was on duty as a wai.tres.s in the Boston Cafe, 
Seattle, Yiashing,"ton. About 12:30' a.m. on 2 I.'iay 1946, the accused and his 
brother entered the cafe and sat down in one of the booths provided for 
customers. Mrs. Ray Lambert.and 1liss Dolores Knight, also customers of 
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the cafe, were sitting in the next booth,:directly in.back of accused. 
Th& partition between the two booths was about shoulder high. At the 
time there were about seven other customers in the oafe, all"of them 
being enlisted members of the armed services. Witness noticed nothing 
unusual about accused's actions when he first ca.me into the cafe. accused 
"had the uniform on. 11 Accused called witness to his booth and asked her 
if Mrs. La.niliert and I,:iss Knight 11had any boy friends n to which she replied 
in the affirmative and said that the "boy friends" would coma to the cafe 
later. Accused talked to :the two women and they asked him several times 
to leave them alone and informed him that they did not want to be bothered 
with him. Accus.ed said to ::.liss Knight, 11I'll bet you have a mother at home 

' who is a whore just like you. n Kiss Knight then took a glass off the table, 
broke it, jumped out of the booth, and told accused, "You can take that 
back right now. No one is going to talk tQ me like that. 11 Accused also 
jumped out of his booth. He had a jackknife in his hand, with both blades 
open and showing. He held the knife at his side, but. at no time did he 
make an effort to attack lJiss Knight with it. Witness did not know whether 
or not Miss Knight had part of the broken glass in her hand at this tiine. 
Witness then went •next door" to call the police. Yihen accused's argument. 
with :Miss Knight had come to an end he walked up and down the cafe, bran-, 
dishing his knife in front of all the customers and saying that "there 
wasn't a man in the house big enough or man enough to throw him out over 
a bitch like that. 11 Accused's brother tried to get the accused to sit. 
down, which accused would not do, and also tried to get him to leave the 
cafe; AccUsed did not leave until the city police came in and took him 
away. The whole incident lasted ten or fifteen minutes. Accused. "moved 
just like any ordinary person would move. He seemed to know what he was 
doing •••· He didn't st.agger at any time" {R. 23-41) • 

. 
ldss Ellen Timerman, cashier and waitress at the Boston Ca£e, testified 

that she first noticed accused when she heard Mrs. Lambert ask him to turn 
around and mind his own business. 'iiitness then went to accused's booth 
and asked him not to bother the .;,.omen. At ·this time she noticed an open 
knife grasped in accused's.hand, the blade being five or six inches long., 
Later, while behind the counter where she worked, she heard a glass break 
and, looking up, saw accused and Miss Knight jump out of their respective 
booths and face each other. Aceused' s brother was between the two and 
said, "they had better get out of there. 11 Accused came up to the cashier 
and paid the check and while he was doing that ·he walked back and forth 
two or three times and "just asked' anyone in the place to do anything or 
say anything to stop him." A.ccus ed and his brother were taken into custody 
just as they stepped out of the,oafe. Witness would say that accused "had 
be en drinking, but he wasn't drunk or anything." He was wearing the bars 
of a lieutenant (R. 41-52) • 

. Mrs. Marilyn Lambert testified that while she and 1'.d.ss Knight were 
seated in a booth in the Boston Cafe about midnight or the early morning 
of 2 May 1946, accused and a civilian (accused's brother) entered the cafe 
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and sat down in a booth next to theirs. Accused and his brother started 
tal~ng to the two women. Mrs. l.ambert and lilss Knight told the aooused 
and his brother several times to Atun,:l around• a:ni leave them alone. Ao
cused told.them that he did not care muoh about the girls in the United 
States and wished he was baok overseas, that they wer,e "very homelyn 
and that their mothe~s were about the same and called them na oouple of 
whores. n Miss knight then broke her drinking glass, threw the part 
re:aaining in her hand at the accused,, and oame out of the booth, telling 
the accused aha.had better mind his own business." Accused stood up 
about the same time Miss Knight did and ha.d an open knife in his hand. 
AJl argument ensued between accused and Miss Knight, during whioh the 
aooused's brother was trying to get him to leave. Accused finally went 
up to the oashier to pay the oheok, the open knife still in his hand, 
turned around and said, "there wasn't a person in the place could do 
anything about it,• am we.a •baoking out 11 when the police came. Witness 
did not haar the aocus ed talking in any other language except English, 
heard.no remarks as to the aocused being colored, and the only remark 
she made which might have angered aocused was to the effect that she 
"didn't think very muoh of offioers and wouldn't go out.with them.• 

·Aoc~sed made no effort to out Miss Knight with the knife (R. 53-66). 

Miss Dolores Knight testified that she and Mrs. Lambert had been in 

the Boston Cafe about twenty-five minutes when acoused and his brother 

arrived and sat down in the booth next to theirs. After aocused had 

talked to the waitress he attempted to strike up a oonversation with the 

two wome;. '.I.hey paid no attention to him until he remarked how homely 

they were and that he thought their mothers we~e too. '.I.hey then told 

aoous ed to "turn around and mind his own business. Thereafter aocused' a 

brother ca.me up to their booth and told them not to pay any attention 

to aooused beoa.use he had been drinking. Later, aocused said that wit

ness and Mrs. Lam.bert were "only a couple of whores." Witness, and· acoused 

then got out of their respective booths, both at approximately' the same 

time; ~ aocused "went to leave" he turned to his brother and said, "We 

don't ·have to worry about that bi toh. •. Witness saw an open knj.fe in his 

hand at that time, broke her drinking glass on thetable, called the ac

oused ~a dirty son of a bitch,• and threw the pieces of the glass remain

in her hand at'him. Accused, addressing the .Patrons of the oafe, said, 

•There isn't any man who will come .forward and fight me ma.n to man." A. 
sailor stepped .forward, but witness warned him to keep away. Aooused 
was •up by the doorn when the polioe came. There were about twenty-three 
or twenty-four people in the oafe during this ooourrenoe. Witness did 
not hear aocused conversing in any ·1angua.ge other than English and made 
no remarks about his race. Accused made no effort to out witness (R. 7.3-87). 

William.Lange, a Seattle police offioer, testified that at approxi

mately 12150 a.m. on 2 May 1946 he went to the Boston Cafe in response to 

a call. He sa.w the aooused "just inside" the oa.fe. Aooused admitted he 

had a. knife and witness took' one .from him. Aooused appeared to be normal, 

"although he had been drinking;• and was •not drunk enough to stagger.• 


• 
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Re was "mad11 e.nd his brother,.wa.a trying to calm him d~ (R. 66-67). Steven 

Stearns, agent in charge of ·investigat;ons, Fort Lawton, testified that, 

pursuant to bis duties, he interviewed the accused relative to this case. 

The accused, having been warned of his rights under the 24th Article of 

War, stated to Agent Stearns that he had become involved in an alter~ation. 

with two girls at the Boston Cafe and that in the course of that alterca

tion he had been threatened with a water glass by one of the girls, a Miss 

Knight~ and that he had drawn a knife from his pocket in self-defense. Ac

cused also stated, 11 !. think, insofar as I am concern~, my conduct was that 

unbecoming an officer from a military standpoint" (R. 87-91). 


Evidence for the defense. 

The accused, having been warned· of his rights, elected to be sworn 
as a witness in his own behalf. He testified that at approximately midnight 

,on 2 May 1946 he and his·brother entered the Boston Cate and sat down in a 

booth next to that occupied by Mrs. Lambert and Miss. Knight. Vfuile he and 

his brother were conversing in French, he overheard Mrs. Lambert say to 

Miss .Knight, ~wVhat are those two talking about?" Mrs. Lambert then said 

she thought accused and his brother must be speaking in Spanis)l, whereupon 

Miss Knight sai~, •No, it couldn't be Spanish. They look too mµch like 

two niggers • 11 Accused turned a.round and said to Miss Knight, "mien you 

have statements like that to make I prefer you not to make them in m:r 

presence." . Miss Knight replied, "What are you going to do about it "if' I 

do make them in your presencei" Accused said, 11I am not going to do any

thing about it. I em asking you not to make them in m:r presence, 11 to 

which Miss Knight replied, "I am going to make any statement I want to 


, 	 and nobody is going to do anything about it. 11 In the meantime )41ss Knight 
had broken off the top of her drinking glass on the edge of the table • 
.Ac.oused saw her ooming o:i,it of the booth towards him with the glass in her 
hand so he slid out of his .booth.and came to his feet. It •dawned upon11 

him that he had a. knife in his pocket so he took the knife out and opened 
it. Miss Knight then stopped and .threw the glass at his face. He 11duc:ted11 

the glass and it crashed against a table in the center of the cafe. At the 
, time she threw the glass at him,· Miss Knight called him a "son.of ab.itch." 

He made no effort to advance towards her. He felt that he was in danger · 
of having great bodily harm done to him by Miss Knight when she was e.dvanoing 
upon him with the broken glass in her hand. After she threw the glas's he 
put his knife be.ck in his.pocket and at no time thereafter did he challenge 
the other persons in the oafe. He did not call Miss Knight a whore and 
made no derogatory remarks concerning her mother nor did he make any re
mark~ cono~rning how homely the two women were. He did not engage Mrs. 
Lambert or Miss Xnight in conversation until .the latter had made the re
mark about 11niggers" and he did not engage the waitress in conversation 
concerning the two women. The cashier did not oome over to his booth and 
ask him to stop talking to the women'. His brother did not urge him to 
leave the scene and said nothing either to him or Miss Knight during the 
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incident. He had about three "drinks II between six and eight-thirty that 

evening but did not feel them.- At the time he gave'the statement to 

Agent Stearns concerning his conduct at the Boston Cafe being unbeoom

ing to an officer he meant that such conduct would be unbecoming under 


• normal 	circumstances, but he had found himself placed under abnormal con
ditions that night and did not think that his actions were unbecoming an 
officer. He did not withdraw from the cafe sooner because he was acting 
in.self-defense (R. 94-109). 

Captain Thomas J. Usher, 447 Port Company, Ca.mp George Jordon, Seattle, 
Washington, testified that the accused was a member of his co:mma.nd and ·that 
he had known him for approximately four months. Accused conducted himself 
"the way an officer should in camp at all times. On duty his work is 
excellent.·" He would consider aocu~ed as being a desirable officer to have 
in his company (R. 111). Captain 1fu.rtin W. Peterson, Transportation Corps, 
Fort Lawton, Yfashington, testified that accused had been under his command 
for approximately one month. He would say that accused's reputation as a 
soldier was excellent and would desire to have him in his company as a 
soldier (R. 114). 

5. A:J to the Special Pleas. 

Accused, before pleading to the general issue, offered a plea in abate
ment to Charge I and its Specification on the ground that (1) the Specifica
tion did not charge an offense in that it failed·to·set out the specific 
conduct of the acoused alleged to be in violation of the 95th Article of 
War and,on the ground that (2) the Boston Cafe mentioned in the Specifioa
tion was not·a public place. Aocused also offered a plea in bar of trial 
on the ground that he had been convicted in the police court of the City 
of Seattle for the same disorderly conduct made the basis of the charges 
and specifications in this case. The law member, subje.ot to objection by. 
any member of the court, overruled both special pleas. · 

. Since the specifioation to Charge I follows exactly the form set out 
in the Manual for Courts-Martial, 1928, the first objection of the accused 
thereto was properly overrul~d (MCM, 1928, Appendix 4, page 253). It is 
neither necessary nor desirable to set out evidence in the specification, 
a statement in simple and concise language of the facts constituting the 
offense being sufficient; (MCM, 1928; par. 29). In support of ~he second 
ground for the plea in abatement counsel for accused ~ited the aas.e of Goff v. 
Sava§e (122 Wash. 194, 210, .p. 374) in which it was held that a statuteot 
theta.ta of Washington prohibiting discrimination against persons in cer
tain enumerated lcinis of places of business and "other places of public 
accomodation and amusement "did not preclude a drug store proprietor from 
refusing to sell a so.ft drink at a soda fountain to & negro, said statute 
being intended to apply only to places of a public character to which en
trance is gained. by payment of an admission fee as distinguished from a · 
place .of trade to which the public are generally invited but whose subs"equent 
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treatment is dependen~ upon mutual agrement between proprietor and cus

tomer. Defense counsel argued from this. that in the State of' Washington 

a •oare• is not a •public place." so·cial legislation of' the above type is 

a familiar example of' the present day trend to extend the common law pro

hibition against disorimina.tion existing in the case of' innkeepers and 

common carriers to other types of' business patronized by the general public. 

However, the term •public place" as used in the Manual for Courts-Martial 

in the discussion of' the 95th Article of' We.r (MCM, 1928, par. 151) is not 

restricted in d

1

ef'inition to the technical niceties of' the common law or 

the shifting.sands of social legislation. In military law a "public place" 

may be defined as a place frequented by the public, or some of,the public, 

or a.s a place open to the public view. It need not be a place available 

to the.whole public without discrimination as in the case, ·under the common 

law, of an inn or a. common carrier or a.s in the case of a public way or 

park. '.I!h.us it has been held that an armory, a dispensary, a porch visible 

from a public road,.a hotel room, the bar of an officers' club and a house 

of prostitution may be considered public pla.oes (CM 250293, R~ley, 32 BR. 

311,318). Also, it has heretofore been held by the Board of eview that 

a "cafe 11 is a public place {CM 269105, Kolick, 45 BR 1,5). It is obvioua, 

then, that the plea in abatement in the instant oa.se is :without merit. 


Since accused was found not guilty of Charge II and its specificatioh, 
the plea in bar of trial on the ground of' former jeopardy - autrefois convict 
will be considered only in relation to Charge I~ its specification. Ac
cused complains, in short, that since he has already been convicted in the 
police court of the.City of Seattle for.his allegedly disorderly conduct 
in the Boston Cafe on 2 May 1946, he should not now be tried again for the 
same acts before a general court-martial. However, neither the Fifth Amend
ment to the Constitution nor Article of War 40 forbids a second trial based 
upon the same acts, their prohibition being directed only to a second trial 
for the same oUense~ Here the offenses are quite distinct, for the police 
oourt did not and could not try accused for .the purely military offense of 
conduct unbecoming an officer and a gentleman {In re Stubbs, i33 Fed.1012). 
Furthermore, the offense for which the accused was tried by general court
martial is, a.s a matter of law, different from that which may have arisen 
from the same acts under. the law of the State ,of Washington or its poli 
tical subdivisions, for it is well settled that where the same acts con~ 
stitute a violation of both Federal and state law ea.oh violation is a 
separate offense. Therefore, trial in a state court for a violation of 
state .law does not bar a subsequent trial by court-martia1based upon the 
same acts in so far as they constitute a violation of an Article of War. 

' 	(Grafton v. United States, 206 U.S. 333,353; CM 234118, Reis, 20 BR 243, 
249; CM 199465, Lichtenberger, 4 BR 81~83; 135 A.L.R. 57Tu'nited States ·. 
v. ~, 260 U.S. 377; MCM, 1928, par. 66). 

As to Charge I and its Specification. 

There can be lit.tle doubt that the conduct of accused in the Boston 

Cai'e in the early morning hours of 2 ~y 1946 wu unbecoming his position 

as .a.n officer in the Army of the United States. While in the uniform of an' 

officer and in the presence of enlisted.men and civilians he persiated,in 
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paying unwelcoe attentions to two women seated in the booth next to him. 
Upon being rebuffed by them, he resorted to vile, provoking and insulting 
-language. An argument ensued between accused and one of the women during 
the course of which he threatened the other customers of the cafe with a knife, 
his a~tions being so violent that an employee of the cafe called upon the 
civilian police for assistance. Accused was not drunk andcseemed to know 
what he wa_s doing at all times. There were no mitigating circumstances 
to his disgraceful conduct and in thus dishonoring the uniform he was wear
ing and the service he was representing at the time of his turbulert acts, he 
exhibited himself as morally unworthy to remain a member of the honorable 
profession of arI!lS. Although accused categorically denied his complicity 
in the events leading up to the disturbance and stated that he drew his 
knife in self,.;defense, the evidence against him was so overwhelming am 
was corroborated from so many different sources.that it is difficult indeed 
to give aey credence whatsoever to his exculpatory affirmations. The Board 
of Review finds no reason to disturb the findings of the court that accused 
was guilty as charged. 

6. War Department records show that accused, a colored officer, is 
26 years of age and is married. He is a high school graduate and attended 
Louisiana Rural Normal School for two years, obtaining therefrom a teacher's 
certificate. He also attended Southern University for one and one-half 
years. He entered the service on 19 January 1941 ani served as an enlisted 
man, reaching the grade of master sergeant, until, having successfully com
pleted the officer candidate course _at the Quartermaster School, he was 
commissioned and appointed a temporary second lieutenant in the Army of the 
thi ted States on 2 July 1943. He was promoted to the temporary grade of 
first lieutenant on 16 thrch 1945. He served overseas in the European. 
Theater from 23 July 1944 to 26 November 1945 and is entitled to wear the 
European, Africa, 1li.ddle East campaign ribbon with one bronze service star 
for the Rhineland campaign. His efficiency. rating for the period July 1944 
to June. 1945 is ~superior." 

7.- The court was legally constituted and had jurisdiction over the ac
cused and of the offense. No errors injuriously affecting the substaJmtial. 
rights of the acoused were committed during the trial. In the opinion of 
the Board of Review the record of trial is legally sufficient to support 
the findings of guilty and .the sentence and to warrant confirmation tmreof. 
Dismissal is mandatory upon conviction of a violation of Article of ,iar 95. 

Judge Advocate ~~' 

-~--......-,,~~:'I·~~~:-.::::::::::
.....~: 
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JAGK - CM 315105 1st Ind 

OCT 1 4 1946 


'WD. JAGO. Washington 25. D.. C. 


TOa The Under Secretary of lfar 

1. Pursuant to Executive Order No. 9556. dated May 26. 1945. there 
are transmitted herewith for your action the record of trial and ·the opinion 
of ·the Board of Review in the case of First Lieutenant Harrison P. Rochon 

·(0-1593809). Quartermaster Corps. 

2. Upon trial by general court-martial the accused was found guilty 

of being disorderly while in uniform in a public place in violation of 

the 9qth Article of War. No evidence of· any previous conviction _was in

troduced. He was sentenced to·'be dismissed the service and to forfeit 

all pay' and allowances due or to become due. The reviewing authority 

approved "only.so much of the sentence as provides for dismissal from 

the servicdl and forwarded the record of trial for action under Article 

of War 48. ~ 


3. A summary of the evidence may be found in the accomp~ing 
opinion of the Board of Review. I concur in the opinion of the Board that· 
the record or· trial is legally sufficient to support the findings of guilty 
and the sentence as approved by the reviewing authority and to warrant con
firmation of the sentence•. 

Accused. a colored officer. in the company of his brother. wa.s seated 
in a booth in the Boston Cafe in Seattle. Washington. in the early morn
ing hours of 2 May 1946. He wa.s in uniform and wearing insignia of rank.·· 
There were several enlisted men and a number of civilians present in the 
cafe at this time. Accused persisted in paying unwelcome attentions to 
two women seated in the booth next to him. Upon being· rebuffed by them. 
he resorted to vile. provoking and insulting language. An argument ensued 
between accused and the two women during the oourse of which he threatened 
·the pther occupants of the oafe with a knife. his actions being so violent 
that an employee of the ca.re called upon the civilian pol:i,oe to quell the 
disturbance. Accused had been drinking but was not drlmk:-.:.. He .was ta.ken 
into custody by the civilian police as he attempte,dJ~o ·1eave the .. ~e. 

• ,.... .. .J. ·- •• ~ .. . . . 
4. The accused is 26 yea.rs of age and is ~r.tied.,: · Ifu ·1s a hi_·~ 

school graduate and attended Louisiana. Rural Nor~l Sahoel for two yy.rs. · 
obtaining therefrom a teacher's certificate. He,'11so ~ttended Southern 
University for one and one-halt' yea.rs. Re entere~<-:the service 0n 19_•· 
January 1941 and served as an enlisted man. r eaclii'rii·· the ···gr-a.de of master 
sergeant. until. having successt'ully ·completed the'..-~fli'icer _candidate course 
at the Quartermaster School. he was commissioned and'-i~potnted.~ temporary 
second lieutenant in the Army of the 'lhtlted Sta.tea on 2 July 1943. He 
was promoted to the temporary grade of first lieutenant on 16 Ma.roh,1945. 
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He served overseas in the European Theater from 23 July 1944 ·to 26 
November 1945 ahd is entitled to wear the Europe an, Africa, Middle East 
campaign ribbon with one bronze service sta.r from the Rhineland campaign. 
His efficiency rating for the period July 1944 to June 1945 is "superior." 

5. The conduct of accused was disgraceful. I recommend that the 
sentence as approved by the reviewing authority be confirmed ILild carried 
into execution. 

6. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation should it meet with your approva.l. 

2 Inola THOMAS H. GREEN 
1. Record of trial Major General 
2. Form of action The Judge Advocate General 

. ( o.c.Y.o. 3151 18 October 1946.) 
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WAR DEPARTMENT 

In the Office of The Judge Advocate General 


Washington., D. c. 


AUG 2 8 1946. 
JAGQ-CM 315165 

UNITED STATES ) HEADQUARTERS WESTERN BASE SECTION 
) 

v. ) Trial by G.C.M., convened at 

First Lieutenant ROBER!.' c. 
) 
) 

Antwerp, Belgium, l June 1946. 
Dismissal and total forfeitures. 

- PAL.i\IER (0-1110705), Company ) 
11B11 , 147th Engineer Combat ) 
Battalion. ) 

OP1NI0N of the BOARD OF REVID'l 
"iWRFEL, OLIVER and MCDONI.IJELL, Judge Advocates 

1. The Board of Review has examined the record of trial in the case of 
the officer named above and submits this, its opinion, to The Judge Advocate 
General. 

2. The accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 61st Article of War. 

· Specification: In that First Lieutenant Robert C. Palmer, 

Camp Top Hat, Antwerp, Belgium, did, without proper 

leave, absent himself from his station at Camp Top Hat, 

Antwerp, Belgium, from about 8 April 1946 to about 

28 April 1946. 


Accused pleaded guilty to, and was foW1d guilty of, the Charge and Specifi 
cation. Evidence of one previous conviction of being absent without leave 
for three days, in violation of Article of War 61, was introduced. The ac
cused was sentenced to be dismissed the service, to forfeit all pay and 
allowances due or to became due, and to be confined at bard ]a bor for one 
year. The. reviewing authority approved the sentence but remitted that portion 
thereof providine for confinement at.hard labor and forwarded the record of 
trial for action under Article of War 48. 
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3. Evidence for the Prosecution. Accused., after being fully advised 
of his rights in open court., elected to plead guilty to the Charge am. 
Specification (R S., 6) • Accused stipulated he was in the military service 
and that on the dates in question was stationed at Camp Top Hat., Antwerp., 
Belgium (R 6., 7). 

4. Evidence for the .A.ccused. The accused through defense counsel 

made the following unsworn statement: 


"The accused entered the military service of the United 
·states iri 1942 and after being commissioned and coming over

seas he found that his wife had left his home and child. 

His 'Wife was cOillllitted to a work house for four months. He 

has.received no mail since 1945 and that one letter-was from 

his uncle informing him that his child was living 'With his 

aunt. The weight of these family problems has been res

ponsi}?le for his drinld.ng to excess and he feels that all 

of his difficulties are from .this. These .facts are offered 

as an unswarn statement., not to avoid cross-examination, but 

simply because the statement by the accused would be embar

rassing. They are offered by the defense for aey weight that 

they may have in influencing the Board to show clemency in 

this case" (R 7, 8). 


5. The accused's pJea of guilty is sufficient to establish his guilt. 
of the offense of being absent without ·leave from bis station from 8 April 
1946 to 28 April 1946., in violation of Article of ~ 61., CM 236359, Tindell., 
2 Bull. JAn 270. 

6. War Department records show the accused is twenty-six years of age, 
married and has one cbild.,'for whom he maintains a $50 monthl;v allotment. 
Accused is a high school graduate., and had a normal happy childnood. In 
civil. life he was a railroad brakeman. Accused enlisted on 3 July 1942., was 
comnissioned a temporary second lieutenant., Corps of Engineers., on 17 February 
1943, and promoted to tempcrary first lieutenant on 5 October 1943. His effi 
ciency ratings are availabJe only for the period 1 July 1944 to 1 July 1945., 
during which time they were nElccellent.• Accused explained his misconduct to 

, a 	nedical officer by saying that· there was no job for him to do for over a 
month. Prosecution Elchibit "411 (R 8) is a general court-martial order., dated· 
18 :March 1946., approving a sentence of $75 forfeiture upon a conviction of. · 
the accused of violating Article or War 61 by being absent without leave from 
his station at Camp Top Hat., Antwerp., Belghm., from 27 January 1946 to 30 
January 1946. Accused fully presented his family difficulties at the pre
vious trial in mitigation of that offense. In the present case., the record 
of trial shows that ~he court adjourned from 1045 to 1400 on tre day of trial 
because of the unexplained absence of the accused., although be had been noti 
fied by the trial judge advocate and defense counsel of the date and place . 
or trial and to appear at looo (R 3). · · 
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7. The court was legally constituted and had jurisdiction 0£ tha 
person aIXi the subject matter. No errors injuriousl;y' ai'fecting the· sub
stantial rights 0£ accused ware committed during the trial. In the opinion 
of the Board 0£ Review the record 0£ trial is lega~ sufficient to support 
the findings of guilty and the sentence, and to warrant confirmation there
of. Dismissal is authorized upon conviction under Article of Waz, 61. 

~	, Judge Advocate 

, Judge Advocate'a,.~~d ~~ --------=---------
21eu:e« 6 Me-~ , Judge 	Advocate 

• 
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JAOQ - CM 3l5l6S 

WO, JAGO, Washing~, D. C. SEP iJ 1946 

TO: The Under Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there · 
are transmitted herewith.for your action the record of trial and the 
opinion of the Board of Revie11' in the case of First Lieutenant Robert c. 
Palmer-(O-lll0'705), Com.paDY" 11B•, 147th Engineer Combat Battalion. 

. 2. Upon trial by general court-martial this officer pleaded guilty 
to, &l).d was found guilty" ot, being absent without ],eave for twenty days, 
in violation of Article of War 61. He ns sentenced to be dismissed the 
serrice, to f'orfeit all p,q and allowances due or to become due, and to . 
be confined at hard labor tor ane year. The reviewing authority approved 
the sentence bu.t remitted that portion thereof' providing tor confinement 
at hard labor and forwarded the record of trial tor action under Article · 
of War 48. 

3. A summary of the evidence m.q be found in the accompanyillg· opin
ion of the Board ot Review. The Board is of the opinion that the record 
of trial 1s legally' S11i'ficient to support the .findings of guilty and the 
sentence' and to warrant confirmation thereof. I concur in that opinion. 

4. The record of trial shows that llhile stationed at Camp Top Hat, 
Antwerp, Belgium, accused absented hims_elt without leave !rom 8 April 
1946 to 28 Ap2=il 1946. After pleading guilty", the accused through counsel 
made the .following unnorn statement: 11 The accused entered the militar;r 
service of the United States in 1942 and after being commissioned and 
coming overseas he found that his wife had left his home and child. His 
wife was c~nmitted to a work house tor tour months. He has received no 
Jrulil since 1945 and that one latter was !ran bis uncle informing him that 
bis child was living with bis aunt. The .weight or these family problems 
has been Nsponsible tor bis drinking to excess and he .feels that all or 
bis di.fficulties are from this***•" 

5. War Department records show the accused is tnnty-six years of 
age, married and has one child, !or whan be maintains a $50 monthly allot,- · 
ment. Accused is a high school graduate, and had a normal haPP.Y• childhood. 
In cirll lite he was a railroad brakeman. Accused enllsted·on 3 J~ 1942, 
ns commissioned a temporar.r aeconcl . lieutenant, Corps o! Engineers, on 
17 February 1943, and promoted to temporary first lieutenant on 5 October 
194.3. His efficiency ratings are available onl¥ .for the period 1 July 1944 
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to 1 J~ 1945, during which time they- ware "Excellent.• Accused ex
plained his misconduct to a medical otticer by saying that there was no 
job tor him to do tor over a month. Prosecution Exhibit •4• (R 8) is a 
general court-martial order, dated 18 March 1946, approving a sentence ot 
$75 torteiture upon a conviction ot 1:Jle accused of violating Article of 
War 61 by being absent wii:Jlout leave from his station at Canp Top Hat, 
Antwerp, Belgium, trom 27 January 1946 to ,30 January 1946. In the present 
case, the record ot trial shows that the court adjourned from 1045 to 
1400 on the day of trial because of the unexplained absence of the ac
cused, although ha had been notified by the trial judge advocate and de
fense counsel of the date and place ot trial and to appear atlOOO (R .3). 

6. I recommend that the sentence as modified by the reviewing au
thorit-,' be confirmed but suspended during good behavior. 

?. Inclosed is a torm of action designed to carry this recom:nenda
tion into effect, should it meet with your approval. · 

2 Incls THCMAS H. GREEN 
l. Record of trial Major General 
2. Form of action The Judge Advocate General 

( a.c.M.o. 2so, 12 September 1946.) 





WAR DEPARTW~T (371) 
In the Office of The Judge Advo~ate General 

Washington 25, D.C. ' 

AUG i 6.1~4ti 
JA.GQ. - CM 315215 

UNITED STATES ) 
) 

ARil AIR. FCRCF.S TECHNICAL TRAINillz CO~"D 

v. 

Frivate FRED W. RF.SSEL 
(12237784), .Air Corps Un
assigned-attached Squadron 
T, 3502d AU Base Unit 
{Technical School), Chanute 

, Field, Illinois. 

) 
) 
) 
) 
) 
) 
) 

. ) 

Trial by G.C.~., convened at 
Chanute Field, Illinois, 3 
July 1946•. Dishonorable dis
charge and· confinement for 
six (6) months. Post Guard
house, Chanute Fi~ld, Illinois. 

HOLDING b•,r the DOARD OF F.EVIEiV 

WURFEL', OLIVER aiid lv'CDOm:ELL; Judge Advocates 


l. The Board of Review bas examined the record of trial in the case 
of the soldier named above and-submits this, its holding, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specifica
tions a ' 

CHARGE I: Violation of the 61st Article of War. 

Specification: In that Private Fred W Ressel, Air Corps Unassigned 
Attached, Squadron T, 3502d AAF Base Unit, TS, .did, without 
proper leave, absent himself from his station at Chanute Field, 
Illinois, from about 27 Kay 1946 to about 8 June 1946. 

CHAR.GE II: Violation of the 96th Article of War. 

Specification: In that Private Fred WRessel, Air Corps Unassigned 
Attached, Squadron T, 3502d AAF Base Unit, TS, did, at Effingham,' 
Illinois, on or about 4 June 1946, wrongfully have in his• possession, one 1937 Ford, property of 1:'lr. Alphonse Wesselman. 

The aMused pleaded guilty to, and was found guilty of, the Specification 
ot Charge I and of Charge I. Accused pleaded not guilty to, and was found 
guilty of the Specification of Charge II and of Charge II. Evidence or one 
previous conviction for absence ~ithout le~v~ for fourteen days ~as intro
duced •. Accused was sentenced to be dishonorably discharged the service, 
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total forfeitures of all pay and allowances due or to become due, and to 
be confined at ha.rd labor for three (3) years. The reviewing authority 
reduced the period of confinement to six (6) months and, as thus modified, 
approved the sentence, designated the Post Guardhouse, Chanute Field, 
Illinois, or elsewhere as the Secretary of War mey- direct, as the place 
of confinement and forwarded the record of trial for action pursuant to 
Article of War 50½. , 

3. · The evidence is lega~ sufficient to support the findings of guilty 
of the Specification and o:f' Charge I and to support a sentence of one month 
and nine days' confinement and the forfeiture of two-thirds pay tor a like 
~rlod. . 

4. The finding of guilty as to Charge II and its Specification and 
so mch of the sentence as is predicated upon Charge II is not legal.q su!.f'i 
cient and l!IllSt be reversed. This conclusion is impelled for the sole reason 
that the specification, ~s drawn, does not state an offense and does not 
inform the accused of the nature of the offense with which he is charged. 
So far as the evidence is concerned, the accused in a voluntary extra
judicial affidavit, stated (R 9; Pros. Ex. 4)a 

11 • • • We arrived in Ei'fingham, Illinois, about the 5th 
of June, and Frazee left us off, and, while I was drinking a 
cup of coffee, which, I believe, was about 2300 that evening., 
Private Parks stole a car. I came out of the store.,· and Parks · · 
said, 'Get in. 1 I did, and we started heading for Fairfield, 
Illinois. Shortq after we left Effingham, Parks and I picked 
up Frazee~ who was standing in the road beside the 193.5 . 
Pqmouth, which at this tim was out of commission. A short·t1m 
ai'ter this, we rented a cabin and the three of us spent the re
mainder of tha night in this cabin. At about noon, we arrived 
at Fairfield. We spent the day driving around Fairfield, The 
next day the car needed repairs to the fuel pump, and while we 
were in the filling station I made out a check payable to Private 

· Parks and forged the signature of James Frazee on the check, which 
was in the amount of J33.47. We used the money for food, gas, oil, 
,and 'also a new fuel pump••• •n 

Accused is not charged -with the offense of receiving stolen property, 

in violation of Article of Y,ar 96 (MGM, 1928, p. 256; 4 BR 153, Southern, 

Clil: 199672) •. Nor is accused charged with larceey or embezzlement of the 

car, in violation of Article of War 93. .Accused is not charged with· 

operating a motor vehicle without the owner's consent, commonq known as 

njo:, riding" (CM 199062, Doiron, .3 BR 317, 319). The Specification of . 

Charge II by reciting "• •• did ••• llrongfulq have in his possession, 
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one 1937 Ford, property of' Mr. Alphonse Wesselman," and no more, failed 

to allege arr;/' criminal offense cognizable by military or civil law. 

This allegation is entire~ consistent with a mere civil trespass of. 

wrongf'ul.1¥ being in the car without any intent to take, misappropriate 

or drive it in arr:, manner at all. It is also consistent 'Id.th an honest 

but erroneous belief' by the accused that he was ri.ghtf'ul:q in possession 

of' the car. For ex.ampl;e, any hitchhiker assums the driver o! a car who 

gives bim a ride is right~ in possession of' it. If' the car is in ·!act 

stolen the hitcbh:1.ker, whether dr1ving or just riding, might be ·ea.id Jll]der 

soma circumstances to be in wrongf'ul possession of' the car, as well as the 

one who picked him up. However, 1! he bas acted 1n good !aith the hitch

·	hiker is guilt;r of' no criminal offense by reason o! his presence. in the car 

or his mere "possession" thereof. 


5. The Board o! Review, according~ (49 BR 117, Smith, CM 219028), 
· 	holds the record of trial leg~ insufficient to supporf:tjie .t'inding of' 

guilty of' Charge II and its Specification, but leg~ suttl.cient to support · 
the finding of guilty of Charge I and its Specification, and to support 
~ so much of the sentence as imposes confinellJ:lnt at hardlabor for one 
month and nine days and i'orfeiture of two-thirds pay f'or a like period 
(Par. 104£, MCM, 1928, P• 96). 

~:e:!:~:::;2:::...t:~"'-L~~~~=--' Judge .Advocate. 

~---.-'# __......,._ __..__.....,j,...____., 	 Judge .Advocate. 

....,½~...,___~f."'"'"'.'-M· .._..,.._,.,~.......... .... ..........~----' Judge Advocate. 
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JAGQ CM 315215 1st Ind 

tUC" Q 1946
WD, JAGO, Washington 25, n. c. 
TO: Commanding -General., Army Air Forces Teehnica.l Training Comnand., 

Scott Field, Illinois 

l. In the case of Private Fred w. Ressel (12237784), Air Corps 
unassi~ed Attached Squadron T, J502d AAF Base Unit (Technical School)., 
Chanute F'ield.,-Illinois, attention is invited to the foregoing holding 
by the .Board of Review that the record of trial is legally insufficient 
to support the findings of guilty of Charge II and its Specification., 
but legally sufficient to support the findings of guilty of Charge I and 
its Specification and to support only so .. much of the sentence as involves 
confinement at hard labor ;for one month ·,and ~e ,4ays and forfeiture o:.f 
two-thirds pay for a like period., wh19~hoj.dtn,g":11!i..aereby iiPProved. 
Under the provisions of Article o:.f Ylar~,;iuP9n dis\pprov~ of the find
ings of guilty of Charge II and its Spe~ · at!tn al!~ so~ch of the sen
tence as is in excess of confinement at ~.lawor for o~e month and 

-nine 	days and forfeiture of ~33.33 per mont'lP*rt:,.'like :Period,- you will 
have authority to order execution of the sentence. ~ 

":' 
2. When copies of the published order in this case are forwarded 

to this office, they should be accompanied by th~ foregoing holding and 
this indorsement. For convenience of reference and to facilitate 
attaching copies of the published order to the record in this case., 
please place the file number of the record in brackets at the end of 
the published order., as follows: 

(CM 31,5215). 

l Incl THOMAS H. GREEN 

Record of trial Major General 


The Judge Advocate General 
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WAR DEPARTMENT (375) 
In the Office of The Judge Advocate General 

Washington 251 D. c. 
'JAN 2 19.t1 

JAGQ - CM .315.316 

UNITED STATES 	 ) THIRD INFA.~TRY DIVISION 

) 


v. 	 ) Trial by G.c.M., convened at 
) Bad Tiildungen, Germany, 15 

Private GEORGE L. RENEAU ) February 1946. · Dishonorable 
(.34148788), Headquarters ) discharge and confinement for 
Company, XXIII Corps, ) life. Penitentiary.
United States Forces, ) 
European Theater. ) 

i 

REVIEW by the BOARD OF REVIEW 
JOHNSON 1 DICKSON and BOYLES, Judge Advocates 

l. The Board of Review has examined the record of trial in the case 

of the soldier named above. 


2. The accused was tried upon the following Charge and Specifica

tion: 


CHARGE: Violation of the 92nd Article of War. 

Specification: In tha,t Private George L. Reneau, Hq. Co., 
XXIII Corps, did1 at Bad Wildungen, Germany, on or about 
19 January 1946, with malice aforethought, willfully, de
liberately, feloniously, unlawfully, and with premedita
tion, kill Private First Class Francis E. Mercier, Hq Co., 
XXIII Corps, a human being, by shooting him with a pistol. 

The accused pleaded not guilty to and was found guilty of the Charge and 
Specification. Evidence of two previous convictions by special·court
martial for violation of Article of War 61 was introduced. With three
fourths of the members of the court present at the time the vote was taken 
concurring, the accused·was sentenced to be dishonorably discharged the 
service, to forfeit all pay a.,d.allowances due or to become due, and to 
be confined at hard labor for the term of his natural life. The reviewing 
authority approved the sentence, designated the United Gt.ates Penitentiary, 
Lewisburg, Pennsylvania, or elsewhere as the Secretary of War may direct, 
as the place of confinement, and forwarded the record of trial for action· 
pursuant to Article of War 5o½. · 

3. The Board of Review adopts the statement of ·the evidence in the 
Sta.ff Judge Advocate ts revi_ew. 
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llurder 1a the unlawful k:Jll1ng or a human being "With malice af'ore
. th013&ht. n0nJ.awtu1• means. "Without legal just.Uication or excuse. The 
death must take place within a year and a dq or the act that caused it 
(Wll, 1928, par. ]48j). The 1n presume& malice where a de~ 11eapon 
is used in a manner 11lce~ to am does 1n tact cause death (Wharton'• 
Cr1ainal Law (12 Ed.) Vol. 1, sec. 426). 

The record of' trial clearly establishes that accused, following an 

arcnment with deceased which apparently terminated with no ill teeliq, 

deliberate~ shot deceased llho died shortly thereafter as a result of the 

gunshot. wounds. There were senral eyewitnesses to the ac11lal shoot.1.n1. 

The defense attempted to prOTe a degree of drunkenneH such as 1R>Uld 

ne1atift ~ requisite malice. Medical test1Jnol:r3', however, •stablisbed 

that although accused was a chrODic alcoholic he can, and eOllld at the . 

time ~ thl offense, distinguish right from wrone and. adhere to the richt. 

The position taken by' the def'ense was clearq not sustained 'b;r the en

dence. No le1al"justificatiOJ1 or excuse for the shooting appears in the 

re~~ . 

. . 
4. The court wu legall,y constituted and had jurisdiction over tu 

accused and the offense. Considerable iJDmaterial and irreleTant· testi.aoJQ' 
appears to haw bee admitted but such did not injuriou.sq affect the SUD
stantial rights of the accused within the meaning et Article of' War '37. 
The Board of ReTiew is of the opinion that the record of t.rl.al is legalJT 
auf'ficient to support the findin& ot euilV ad the sentence. A eentenee 

-ot death or lif'e imprisonment is mandator.r upcm a con:n.ctlon of a Ti.olatiCR 
ot At-ticle of War 92. Confinement in a penitentiar., is authorized b;r Ar
ticle of War 42, recocrlized as an o!f'enae of' a ciTi.l nature and punishable . 
by' penitentiary confinement for 11.ore than one :rear b;r aeotiane 452 and 454, 
Title 18 ot the Cr:lainal Coc:le of the United States. 

P.rr Leave 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington 25, .D. c. 

J.AGH-CM 315347 

UNITED STATES ) OKLAHOMA CITY AIR TECHNICAL 
) SERVICE_CO~ 

v. ) 
) Trial by G.C.M.~ · conv~ned at 

First Lieutenant JOHN w. ) Tinker Field, Oklahoma City, 
RAMSBOTTOM, 
Quartermaster Corps. 

JR. (0-1574125), ) 
) 

Oklahoma, 18 June 1946. Dis
missal, total forfeitures end 

) confinement for one (1) year. 

OPINION of the BOARD OF REVIEW 
HOTTENSTEIN, SOU' and FLANAGAN, Judge Advocates 

.-----------------------------

1. The Board of Review has examined the record of trial in the case 
of the officer named above and subnits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the following Charges and Specifications a 

CHARGE Ia Violation of the 93rd .Article of War. 
Specifications In that First Lieutenant John W. Ramsbottom, Jr. 

4832nd Army Air.Forces Base Unit, 832nd Army .Air Forces 
Specialized Depot, Pauline, Kansas, did, at Topeka Army 
Air Field, Topeka, Kansas, on or about 13 April 1946• 
feloniously take, steal and carry away the following 
described golf equipment, One (1) driver. value about 
$3.75; one (1) brassie, value about ~3.75; one (1) exploder. 
value about,$3.001 one (1) putter, value about $3.00; one 
(1) No. 2 iron, value· about $5.50; one (1) No. 3 iron, 
value about ts.SO; one (l) No. 4 iron, value about $5.50; 
one (1) No. 5 iron, val~e about $5.50; one (1) No. 6 iron, 
value about $5.50; one (1) No. 7 iron, value about $5.501 
one (1) No. 8 iron, value about $5.50; one (1) No. 9 iron, 
value about $5.50, and one (1) black leather golf bag, 
value about ;7.60; total valu.e about. $65.00, property of 
Captain Cerl w. Ste~amp, Jr. 



(378) 

CHARGE Ila Violation of the 95th Article ot War. 
Specificationa In that First Lieutenant John W. Ramsbottom, 
· Jr, 4832nd umy .Air Forces Base Unit, 832nd Army Ai,r 

Forces Specialised Depot, Pauline, Kansas, di_d, a.t 
.Topeka. J,:,:my Air Field, Topeka., Kansas, on or about 
13 .April 1946, feloniously take, steal and carry away 
the following described golf equipment, One (1) driver, 
value about $3.75; one (1) bra.ssie, value about $3.75; 
one (1) exploder, va.lue about i3.00; one (1) putter, 

· value about $3.00; one (1) No. 2 iron, va.lud about i6.60J 
one (1) No. 3 iron, value. a.bout $5 •.50; one {l) No. 4 iron, 
value about $5.501 one {l) No. 5 .iron, value about $5.50; ._ 
one (1) No. 6 iron,. value about $5.50J one (1) No.· 7 iron, 
value a.bout $5.50; one (1) )lo. 8 iron, value about $5.50; 
one (1) No. 9 iron, value about $5.50, and one (1) black 

. leatheI:' golf bag, value about $7 .50 J tot&l value about 
$65.00, property of Captain Carl w. Steinkamp, Jr. 

He pleaded not guilty to, and was found guilty ot, both Charges and Speciti-· 
cations. Evidence of one previous conviction was introduced. He was. sen
tenced to be dismissed the service, to forfeit &11 pay and allowances due 
or to become due and to be con!ined at hard labor at such place as the 

-reviewing authority m9¥ direct for three years. The reviewing authority 

approved the sentence but remitted two years of the confinement anC,. for

warded the record of trial for action under .Article of War 48. 


3. Erl.clenoe tor the prosecutions It was stipulated that the accused 
waa in the military aenioe of the United. States end assigned to the 4832d 
Arm:! Air Forces Base Unit, 832d Army· Afr Forces Specialized Depot, Pauline, 
Kansas (R.8). ,, -

Captdn Carl W. Steinkamp testified that he is a member ot the 594th 

Jrmy Air Forces Base Unit, .Air Transport Command, Topeka, Kansas (R 8). 

Captain Steinkamp' s organizatio:o. and that of the a~oused were sep~at~d 

physically by a public highw9¥. steinkamp was quartered in BOQ 403, on 

the Topeka Army Air Field, end because accused's organization had no 

·separate Bachelor Officers' Quarters, the accused occupied a room in the 

same BOQ.. Accused I s room was on the same. floor, three rooms from that ot 

Captain Steinkamp (R 9•10). Captain Steinkamp was the owner of a set of. 

golf clubs which consisted of a driver, spoon, exploder, putter, eight· 


. registered Bobby Jones irons, and a black leather golt bag (R 10, 12-14), 
which witness identified and which were received in evidence aa Prosecution 
Exhibits Ato ?l, inclusive (R 13-15). The witness usually left the golt 
club• in his unlocked room in the BOQ•. On or about 12 .April 1946, Captain 

. Steinkamp departed his station on a regularly scheduled trip and was gone 
for about seven days. Upon his return. he noticed that his set of golf 
clubs was missing (R 10). After he made inquiry among the officers at 
the BOQ as to whether any of them had borrowed the set of golf clubs and 
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received negative an~~ers, he posted a notice on the bulletin board of the 
officers' club requesting the return of the clubs end reported the loss 
to the Provost Marshal .(R 11, 15). On or abou~ 20 April, .he purchased a 
set of golf clubs from the accused, at which time he mentioned to the ao• 
cused that he had lost a set of clubs (R 11, 36). Accused e:ii;pressed sym-· 
pathy over Captain Steinkam.p's loss. of his goif clubs (R 11). At a later 
date, Captain Smallwood asked Captain Steinkamp for a description of his 
lost golf clubs. Shorily thereafter on 15 May 1946, Captain Smallwood in• 
formed him that his golf clubs could be found locked up in a tool crib in · 
Warehouse No. 8, at the Specialized Depot where the accused was stationed 
(R 12). Thereupon Captain Smallwood, Captain Bartol, Provost Marshal of 
the 594th .Army Air Forces Base Unit, Captain Meyer, Provost Marshal of the 
832d Army Air Force's Specialized Depot. and the witness proceeded to Warehouse 
No. 8 where the missing golf clubs were found in a tool crib (R 12-13). 
The wi tnus identified Prosecution Exhibits A to 1l as hia property, as the 
same set of golf clubs and golf bag which were missing from his room and 
as the property which was located and identified by him in Warehouse No. 8 
on 15 May 1946 (R 14). 

h cross-'examination Captain Steixikamp stated that he did not post a 

notice of the loss of his clubs in _the daily bulletin or any other publi• 

cation but only on the bulletin board of the officers• club (R 15-16). 


. . 

On redirect examination he testified that neither on 12 April 1946, 


nor at any time subsequent thereto, did he authorize the accused or anyone 

else to remove the golf equipment from his room in the BOQ (R 24-25). He 

tu.rther testified that he had obtained from his sister ~he registration. 

number of his clubs and that he had checked Prosecution Exhibits E to L. 

inclusive, and found th~t they bore the same registration numbers (R 27). 


Mr. Albert E. Howard, a civilian employee at the 832nd Arm.y Air Forces 

Spe_cialized Depot, testified that he was in charge of the tool crib at .Ware

.house No. a, and that the accused had an office in that building (R 28). 
On or about 16 .April 1946, the accused brought a set of golf clubs and a 
golf bag and as~ed the witness if he could leave thsn there. The witness 
replied, 11Yes, sir.• Thereupon accused placed the set of golf clubs in an 
open bin•. Later because the property was in the way the witness moved the 
clubs behind the bin and hung them up. The set of golf clubs remained there 
for . about a month (R 29). .Accused occasionally worked with the clubs but 
never took them out (R 30). The witness stated that there was plenty of 
room in accused• s office to store· the clubs and bags (R 34). AJ:1t>ut thirty 
days after accused had brought the clubs to the warehouse, four officers 
came to.the warehouse and g~t·them (R 30). 

Captain John w. Smallwood, a member of accused's organization, testified 
that he lives in the same BOQ with accused and Captain Stein.lcamp (R 35). On 
20··April 1946, he played golf with ac~us.ed. After the game they both re
turned to the BOQ and entered into a conversation with Captain Steinkamp. 
who remarked that he had lost a set of golf clubs and did not know whether 
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they had been borrowed or stolen while he was away on a trip (R 36). 
Steinkamp mentioned that his clubs were registered Bobby Jones Irons. The 
witness heard accused express sorrow over the loss of such valu~ble clubs 
and stated that if' he ever learned of' their location ·he 110uld tell .Captain 
Steinkamp because the accused had a set of golf clubs stolen from him. end 
he hated such action. About two weeks later• the witness learned t_hat the 
accused had a set of registered Bobby Jones clubs for sale. Since the 
witness had played golf with accused. -who had not used such clubs. and.since 
he knew Captain Steinkamp had lost a set of' Bobby Jones clubs he became 
suspicuous of' &ccused and a~ed Steinkamp for a description of his lost clubs 
(R 37) •. The next morning the witness and a Mr. Chandler weut to Warehouse 
No. a, where they found the golf' clubs. The witness then reported the in
cident to Captain Steillk:amp (R 38). Ol::l, cross-examination he testified that 
he had seen no notice on his org8llization's bulletin board that anyone had 
lost a set of golf' clubs nor that -anyone had found a set (R 40). 

Captain Leland B. Haber. a member of the 694th }J:my A.tr Forces Base 

Unit, testified that on 13 May 1946, the accused tol~ him_that he had a 

set of golf' clubs locked up at the depot. which·aceused would sell for. 

$65.00. the following day the witness telephoned accused and offered him 

$65.00 for the clubs. but the accused stated that he now wanted $76.00 for 

them. The deal was not· closed and the witness did· not see the clubs wb..ioh 

were offered for sale (R 45). · 


Mr. Charles M. Decker, 
~ 

a civilian employee 'Who works in Warehouse No.· 

8, testified that in April or May. 1946, the aceused offered t_o sell him a. 

set of golf' clubs (R 48). He saw the clubs in Warehouse No. 81 there were 

ten irons ( some of. 'Wb.ich were Bobby Jones clubs)., two woods and a black 

leather bag. Accused asked $65.00 for the club• (R 49. 61). The day a.fter 

the clubs were·removed from Warehouse No. 8 (16 May 1946),,the.accused' 

called the witness by telephone end told him..that the .clubs did not belong 

to him. He said that he had found them. in his car but did not know how 

~hey had gotten there (R 61). 


On 15 May 1~46, Captain Steinkamp, Captain Smallwood and Clptain 

Dominio .A.. Bartol, Provost Marshal of' the 694th .Army A.tr Forces Base Unit, 

wsnt to the oftioe of' Captain Raymond A. Meyer, Provo~t Marshal of the 


· 832nd Army .Air Forc~s, Specialized Depot (R 63, 59). All four officers 
rode to Warehouse No. 8 _where they tound f.. set of' golf',. clubs consisting 
of a black bag, ten irons and two woods, in a tool orib (R 59). Captain 
Steinkamp idoentif'ied the golf clubs as his property. Captain Bartol end 
Captain Meyer then got into an official car and proceeded to look for 
accused. The accused was located~ the salvage yard and was engaged in 
casual c011versation by Captain Bartol end Captain Meyer (R 64, 60). Ac• 
cused was asked if he had any golf clubs for- sale. In reply accused said 
something about a red golf bag (R 54, 60). Accused was then informed that 
a set of golf' clubs was found iXl Warehou~e No. 8 and he was then warned of 1 

his rights _against self-incrimination in accordance with ~ide of War 24 
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by Captain Bartol (R 55, 61). · Captain Bartol then stepped aside a few 
paces and Captain Meyer continued the conversation (R 56-61). Captain 
Meyer then mentioned that same clubs had been stolen and "It looked as 
though he may have been in trouble again" (R 61). He then asked the 
accused "Did you steal these clubs?" The accused replied, •Yes, I did• 
(R 56, 58-59, 61). The accused stated to Captain Meyer that he had beQome 
into:d. cated one evening and picked up the clubs while in that condition and 
that on several occasions later he intended to return the clubs (R 62). 

Mr. Paul Blakely, a professional golfer, testified that he had seen 
Prosecution Exhibits A to M, inclusive. In his opinion the spoon and the 
driver were worth $4.50 each and that the.putter, exploder and eight: irons 
were worth $5.00 each. The golf bag was appraised· as being worth $40.00. 
The total value of the golf equipment was $99.00 (R 19-24). 

. 
4. The defense recalled Captain Steinkamp, who testified that the 

clubs which he had bought from accused were not Bobby Jones clubs, but 
they wer~ registered clubs (R 63-64) • .attar his.rights as a witness were 
explained to him the accused elected to remain silent (R 64). 

5. In our deliberations upon this record, careful oo;sideration has 
been given.to a brief filed by Mr. David A. Fegan of Morris, KixMi.ller and 
Baar, attorneys for the accused. Oral arguments by Mr. Fegan. were heard by 
the Board of Review. Numerous assigrunents of error have been made, all of 
which have been considered by the Board. Rowever, only those requiring com
ment are discussed below. 

6. It was urged that the law member was_ biased and prejudiced against 
the accused, that he had prior knowledge of the case, and knowledge of a 
previous court-martial proceeding against the accused. 

The defense elected to challenge the law:mam.ber on the ground that he 
had knowledge of facts which were prejudicial to accused, that he had dis• 
cussed the case with the accused and with the personnel of the prosecution 
(R 3). The law member was sworn as·a witness, questioned as to his com• 
petency and testified that he had discussed matters pertaining to the date 
of trial with the prosecution, but that he had not discussed the case on its 
merits, and he had not discussed what witnesses should be called, with the 
prosecution. About a week before the trial the accused came to see the law 
member, who was also legal assistance officer and began to discuss the charges 
which were pending against him. The witness informed the accused that he was 
the law member of the court which.would try him, but accused continued talk
ing to him. He testified that the accused did not state any matters which 
were unfavorable to him. .He further testified that he could and would brush 
aside from his mind any prior knowledge of the case, and render a fair and 
impartial finding based on the evidence. 

During the course of the examination, the defense counsel asked the law 
member if he had any previous occasion to know th~ accused's name. He re• 
plied in the affirmative. Thereupon defense counael asked.what the occasion 
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was and the law member replied, •it came to my attention some.three months 
ago when the court reporter and Captain McC8.Ittly' went to Topeka, Kansas, 
to try another case involving the accused" (R 4-5). 

The court, following the procedure prescribed by paragraph 58f, Manual 
for Courts-?-!artial, 1928, denied the challenge (R 5). 

It is the f'unctton of the court to determine the existence or non~ 

existence of the alleged grounds of challenge and its decision should not 


'be interfered with unless oleuly erroneous or unless disqualification ap• 

pears as a matter of law. 


The record does not reflect bi~s on the part of the law member and it 
shows.that he made consistently proper rulings. In the brief filed on be
half of the accused it is alleged that the law member overruled a defense 
objection to improper comment by the trial judge advocate that the defense 
had introduced no evidence and that guilt must be inferred thereby. Since 
closing arguments were not reported in the record of tria~ the only sub
stantiation for this allegation is an affidavit submitted by the acoused 
which is attached to the brief. If the trial judge advocate had commented 
improperly on accused's.failure to take the stud, it would have been the 
duty of the defense counsel to insist that such error be reflected in the 
record. ucused was represented by regularly appointed defense counsel, 
a lieutenant colonel, regularly appointed assistant defense counsel, and 
Kr. Bliss Kelly, a civilian attorney. The record was examined by Lieu
tenant Colonel Pearson, the regularly appointed defense counsel before it 
was authenticated. A.ocordingly, we assume that the record properly reflects 
the proceedings and consequently we are not justified in f'urther consider• 
ing the alleged error. 

7. It was, of course, improper to permit any reference to accused's 
previous trial by court-martial to came before the court prior to a. fi?,dt.ng 
of guilty. Two such instances occurred during the trial. ' 

a. The law msber when questioned by the defense as to when he 
first heard a.coused•s name mentioned, te~tified that accused's name c&llle 
to hia attention so~e three months before the trial when the_court reporter 
end the trial judge .advocate went _to Topeka to try a case involving the 
accused. 

b. Captain Meyer testified that when he questioned the accused 

about the stolen golf clubs he said, 8 It looks like you are in tr-::,uble 

again." 


The reference by the law member to previous court-martial proceedings 
was in answer to a series of insistent questions put to him. by the defense 
counsel on voire dire exemination. It does not appear to us tha.t the accused 
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can now complain of an answer made at the insistence of the defense. Since 
the defense had already invited the court's attention to the accused's pre
vious trial, Captain Meyer's reference thereto did not prejudice accused•, 
substantial rights. 

Improper knowledge of previous convictions·, has been held to be error, 

but not prejudicial to the substantial rights of accused within the meaning 

of .Article of War 37, where the evidence in support of the alleged offense 

la clear and compelling (CM 243215, Hilliard, 27 BR 305, 308-309). 


8. The specifications of Charges I and II aver that the accused on 

or ~bout 13 April 1946, took, stole and carried away certain golf equipment, 

of a total value of about $65.00, the property of Captain Carl w. Steinkamp, 

Jr., in violation of Artbles of War 93 and 95 • 


Larceny is the taking and carrying away, by trespass, of personal property 
which the trespasser knows to belong either generally or specially to another, 
with intent to deprive such owner permanently of his property therein (lrlCJ(, 
1928, par 149g, p 171). 

The elements of proof as -discussed in the Manual for Courts-Martial 
area . "(a) The taking by the accused of the property as alleged; "(b) the 
carrying away by the aoeused of such property; "(o) that such property be
longed to a certain other person named or described; "(d) that such property 
was 9f the value alleged, or of some value J and " ( e) the. facts and oiroum
stanoes of the case indicating that the taking and carrying away were with a 
fraudulent intent to deprive the owner permanently of .his property or interest 
in the goods or of their value or a part of their va.lue" (MCM, 1928, par 149g, 
p 173). · . . , . 

The evidence shows that a set of Bobby Jones golf clubs whi ~h were the 
property of Captain Steinkamp disappeared from his unlooked room in the 
Bachelor's Officers Quarters at the Topeka Army Air Field, while he was on 
a trip between 12 .April 1946 and 19 April 1~46. _On 15 April 1946, accused 
had possession of ~hese clubs and brc;>ught them to a war~house where he asked 
a civilian to keep the clubs for him. Thereafter accused sold another set 
of golf clubs to Steinkamp, who told him that his set or Bobby Jones olubs 
was missing. Accused expressed his sympathy over the loss of Steinkamp's 
clubs, but did not mention the clubs which he had placed in the warehouse. 
On at least two occasions accused offered to sell a set of golf clubs which 
he had locked up in the depot, for $65.00 or $75.oo. Mr. Decker, one 9f 
the prospective purchasers, inspected the clubs both at the warehouse and at 
the trial. He testified that the golf equipment offered for sale by the 
accused was similar to Prosecution Exhibits A to M. 

After the clubs had been round by Captain Steinkamp and two Provost 
Marshals, the accused was questioned. After his rights against self-incrim
ination were explained to him, he admitted that he had stolen the clubs, but 

7 



(384) 

stated that he was drunk at the time and that he intended to return the clubs. 

The day after the clubs were found, the accused telephoned one of the 
prospective purchasers and told him that he could not sell the clubs be• 
cause they did not. belong to him; that he ha.d found them in his car but did 
not know how they ha.d gotten·there. 

Competent testimony established the value ot the property in excess ot 
the amount alleged in the specification. 

It was contended by counsel for the defense that the prosecution did· 

not prove that the accused intended to depriTe the ovmer pe:manently of his 

property. 


In our opinion the court was amply justified in inferring that the 
accused intended to deprive the.011X1er permanently ot his property, from his 
negotiations for the sale of the property, from his failure to disclose his 
possession of the clubs to Captain Steinkamp when the'la.tter discussed the 
loss of the clubs with him and from his failure to return the golf' clubs 
voluntarily to their, owner. His sta.tement to Mr. Decker that the clubs did 
not belong to him, ma.de·ai.fter he had been questioned by a Provost Marshal 
about the clubs, was cleJ:i.rly a self serving declaration. 

In ·his statement to Captain Meyer, the accused stated that. he· had 

become intoxicated and picked up the clubs while in that condition. 


Whereas- 'it ·is true that a conviction for larceny cannot stand if the 
•n-idence shows that the accused ·was so drunk that he was inca.pa.ble of en
tertaining a specific intent to deprive the o,rner permanently of the.prop
erty (Clf·l51742, Dig Op JAG, 1912-40, Sec 451 (40), p 325), neverthelesa, · 
even though the court had believed that the aocus~d was d.rw:llt at the tim.e 
he took the clubs, it would still be warranted in find~g him. guilty of 
larceny, since the evidence shows that he ma.de no attempt to return the 
property to its owner after returning to sobriety. In CtiI 228274, Small, 
16 BR 115, the Board of Review statedt 

"In the ordinary ce.se the intent i• present at the time 

of the.taking, but larceny me..y be committed by -wrongful 

taking and a subsequently formed intent permanently to de-. 

prive the owner of his property. In thiacase the court 

*•*considered that he was too dx-unk to have the required 

intent at the time of the wrongful ta.king • • • but that his 

subsequent conduct indicated en intent••• to keep the au

tomobile~ (II Bull. JAG 12). 


The defense further ·oonte~ds that the prosecution failed to prove that 

the accused took the golf clubs by trespass. 
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It is well settled that unexplained personal possession of recently 

stolen property creates a. presumption of guilt of larceny (CM 197704, 

Purcell et al; CM 202976, Baker et al; CM 211769, Brown; CM 151886, Owens 

et al; Dig Op JAG, 1912-40, Seo 452 (10)). Accused's possession of~ 

property within a week after it disappe~ed .from Captain Steinkamp• s room, 


· his attempt to sell it to Mr. Decker after he was told by Steinkamp that 

his clubs were missing, a.nd his confession that he had.stolen the property, 

amply justified the court in finding the accused guilty of Charge I azid 

its specification. In our opinion the uncontroverted evidence is ,uoh 

as to practically COI!lpel a conviction. 


9•. The specification of Charge_ II alleges the same conduct as was 
alleged in the specification of Charge I, as a violation of Article of 
War 95. · There was no duplication of ch'1"ges against the accused in al
leging the same conduct as offenses under both .Articles of We.r 93 and 95, 
inasmuch as one is an offense of a. civil na.ture_end the othe_r is a purely 
military'offense (CM 218924, Foster, 12 BR 173; CM 275518 1 LinTille 1 48 BR 61). 
Accordingly, the record of trial is legally sufficient to ~pport the find- . 
ings of guilty of the specification of Charge II. 

10. War Department records show that the accused is 27 years of age, 

has been twice .married and has one child. He is paying alimony to his first 

wife at the rate of $50.00 per month. He attended the New Bedford Textile 

College for two years and is a'graduate of the New England Conservatory of 

Music. His civilian occupation.is machinist and tool maker. He enlisted 

in the Army on 27 March 1940 and attained .the grade of corporal as an en

·usted man. He completed the Quartermaster Corps Officers' Candidate School 

and was commissioned a second lieutenant, Army of the Unitod States; on 3 

July 1942. He was promoted to first lieutenant on 22 March 1943. On 31 

January 1946, he was found guilty by a general court-martial of unlawfully 

selling and disposing of goveI'Dlllent property of a total value of $100.68, 

in violation of .Article of War 96. He was sentenced to .forfeit $116.67 of 

his pay per month for six (6) months.. The reviewing authority approved the 

sentence and ordered it into execution (CM 307218 ,/ GCMO #2,, Hq, Oklahoma 

City Air Technical Service Command, l4 februa.ry 1946 ) •. 


11. In addition to the brief filed on behalf of the accused by Mr. 
Fegan of Morris, KixMiller and Baar, the Board of Review baa oonsider_ed 

. the following conununications pertaining to elem.ency on behalf of the ac• 
. cuseds · 

Letter from Senator Claude Pepper, dated 29 August 1946, which inclosed 

a letter from the accused, dated 23 August 1946, ~d a copy of a letter from 

Mr. Bliss Kelly, civilian defense counsel, dated 22 July 1946, to Lieutenant 

Colonel Ethan R. Pearson, regularly appointed defens~ counsel J memorandum 

for The Judge Advocate General from the War Department Legislative and 


9 

http:februa.ry
http:occupation.is


(386) 

Liaison Division (WD SLL/997-1725). dated 13 September 1946• which trana
mitted photostatic copies or letters received_by Senator Leverett Saltonstall 
from accused, :Mr. Bliss Kelly and Mr. John W. Ram~bottom•. 232 Nort~ Street. 
New Bedford. M.asas.chusetts, the accused I s t~ther; letters from Senat(?r David 
r. Walsh. dated 26 ~st 1946 and 7 October 1946; letters from accused~• 
rather. Mr. John w. Iwnabottom, dated 25 September 1946 and 12 October 1946 •. 

12. The court ·was legally constituted and had jurisdiction or the 
person and the subject matter. Jio errors injuriously affecting the sub
stantit.l rights or the accused were committed. In the opinion ot the Board 
or Review. the record ot trial is legally autticient to support the findings 
or guilty and the sentence and to warrant confirmation ct the sentence. .A. 
sentence to diamiut.l and confinement ia authorised upon conviction or a 
violation· ot .Article ot War 93 and diamiaat.l ia JIUllldatory upon conviction 
or a violation ot Artiol• ot War 95. 

~~~,!!II",,.._ Judge .Advocate_____________,.~-7Zhu~ 

--~---------tl..__.;;;;&{f(...:.;.....;;;,-..,_____;, Judge .Advocate 

,,,,.JZ... ___•_/""'1'--~~:::-:___, Judge Advocate __~_;c.,_-;;;_Q_._jk 
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JAGH -·CM 315347 1st Ind 

WD., JAIJO., Washington 25, D. c. Dt.G 2 ·i;l4o . 

TOa The Under Secretary of War 

1. Pursuant to Executive Order No. 9656, dated 26 May 1945. there 

are transmitted herewith for your action the record of trial and the 

opinion ot the Board of Review in the case of First Lieutenant John w. 

Ramsbottom, Jr. (0-1574125). Quartermaster Corps. 


2. Upon trial by general court-martial this ~fficer was found 

guilty of larceny of certain golf' equipment., of a total ·value of about 

$65.oo. the property of a fellow officer. in violation of Articlss ot 

War 93 and.95 (Chgs I, II; Specs). Evidence of one previous conviction 

was introduced. He was sentenced to dismissal. total forfeitures and 

confinement at ha.rd labor for three (3) years.· The reviewing authority 

approved the sentence but remitted two (2) years of the confinement and 

forwarded the record ot trial for action under Article of War 48. 


I 

3. A summary of the evidence may be found in the accompaeying 

opinion of the Board of Review. The Board of Review is of the opinion 

that the record of trial is legally sufficient to support the findings 

of guilty and the sentence and to warrant confirmation of the sentence. · 

I concur in that opinion. · 
.. 

Accused is a meni>er of the 832nd Array Air Forces Specialized 
Depot. Pauline. Kansas. and the it.causer., Captain Cari vr. SteinkaJDP., Jr•• 
is a member of the 594th Army Air Forces Base Unit of the Air Transport 
Command. Topeka., Kansas. The areas of the two organizations are physicallf 

· separated by a public highway. There are no bachelors officers• quarters 
facilities at the 832nd Army Air Forces Specialized Depot and for that 
reason the accused was occupying the same bachelors officers' quarters 
with the accuser at the 694th Army Air Forces Base Unit. Captain SteiDkaJDP 
was the owner of a set of golf' clubs and a golf' bag valued by him at 
$136.00, :which he kept in his unlocked room at the bachelors officers' 

· quarters. On or about 12 April 1946, Captain Steinkamp left his station 
on a scheduled air evacuation trip and upon his return to his quarters 
about a week later., discovered that his golf clubs and bag were missing. 
On the following morning he reported his loss to the Provost Marshal at 
his station. · On or about 20 April 1946. Captain Steinkamp learned that 
the accused had a set or golf clubs at his room in the bachelors officers• · 
quarters which were for sale. Captain Steinkamp approached the. accused 
and purchaaed this set of clubs from him. During the conversation 
Captain Steinkamp informed the accused that he ·had lost a set of registered 
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Bobby Jones golf clubs and the accused expressed his sympathy with him 
over the loss. On 13 May accused offered Captain Steinkamp's golf clubs 
and bag for sale to Captain Leland Haber for $75.00 and late·r to a civilian. 
Charles M. Decker. for $65.00. Sometime later Captain Steinkamp was in
formed by another officer that his set of stolen golf' clubs could be 
found locked up in a tool crib in Warehouse No. 8 at the Specialized 
Depot where tb!t accused was stationed. Upon receipt of this information 
Captain Steinkamp accompanied by Captain Smallwood• his informer. Capt1:1.in 
Bartol and Captain Meyer, the Provost Marshal of the accused1 s organization,· 
proceeded to ~Varehouse No. 8, where the stolen golf equipment was found 
end iimnediately identified by Captain Steinkamp. Captain .steinkamp and 
Captain Smallwood were left 1n charge of the golf outfit while the two 
Provost Marshals made a search of the area and found the accused. The 
officers engaged the accused in a casual conversati011 and finally asked him 
whether be had a set of golf clubs and a golf bag at the depot for sale. 
When accused stated that he had a red golf bag for sale, he was fully 
advised of his rights unaer the 24th Article of War and was then asked . 
whether he had stolen the golf outi'.Lt, to which question he replied in 
the affirmative. The stolen golf clubs end golf bag a.re shown by competent 
evidence to be of a total fair cash market value of $99.00. 

4. Ccnsideration has been given to a brief filed on behalf of accused 
by Mr. David A. Fegan of Morris, KixW.ller end Baar, attorneys for the 
accused. Oral argument by Mr. Fegan was heard by the Board of Review. In 
addition thereto, cpfi,ideration has been given to the following communications 
pertaining to clemency on behalf of' accuseds Letter from Senator Claude 
Pepper dated 29 August 1946, which inolosed a letter from the accused dated 
23 August 1946, and a cop:, of a letter from Mr. Bliss Kelly, civilian defense 
counsel, dated 22 July 1946, to Lieutenant Colonel Ethan R. Pearson, regularly 
appointed defense counaelJ memorandU111 for The Judge Advocate General from 
the War Department Legislative and Liaison Division (WD SLI/997-1725) dated 
lS September 1946, which transmitted photostatic copies of letters received 
by Senator Leverett Saltonstall from accused, Mr. Bliss Kelly and Mr. John 
w. Ramsbottom, 232 North Street. New Bedford, Massachusetts, the aooused1 s 
fatherJ letters from Senator David I. ifalsh dated 26 August 1946, and 7 
October 1946; letters from accused's father, Mr. John w. Ramsbottom. dated 
25 September 1946 and 12 October 1946. 

5. On 31 January 1945. the accused was found guilty by a general court
martial of unlawfully selling and disposing of govermnent property of a total 
value of $100. 68, in violation of Article of War 96. He was sentenced to 
forfeit $116.67 of his pay per month for six (6) months. The reviewing 
authority approved the sentence and ordered it into execution. 

6. I recommend that the sentence as modified by the reviewing authority 
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be confirmed and carried into execution, and that a ·united States 
Disciplinary Barracks be designated as the place of confinement. 

7 • Inclosed a a form of action designed to carey the above 
recommendaticn into effect, should such recommendation meet 1rl th 
your approval. 

cu .315.347 

2 	Incle THO.MASH. GRZEH 

1- Record of trial Major General 

2- Form of action The Judge Advocate General 


----~-------
( 	 G.C.M.O. 369., 11 December 1946.) 
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':V,\R DEFARTI.fENT (391) 
In the Office of The Judge Advocate General 

Washington 25, D.C. 

JAGK - CM 315354 

UNITED STATES ) 
) 

v. ) 
) 

First Lieutenant JOSEPH ) 
H. FLACK (0-117814~), ) 
Field. Artillery. ) 

) 

23 SE? 1946 
".,-,ESTERN BASE SECTION 

US FORCES, EUROPEAN THEATER 

.	Trial by G.C .M., convened at 
Paris, France, 10 June 1946. 
Dismissal, total forfeitures 
and confinement for three (3) 
years. 

OPINION of the BOARD OF REVIEW' 
SILVERS, McAFEE and ACKROYD, Judge Advocates 

l. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its opinion, 
to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifica
tions: 

CHARGE Ia Violation ot '.the 93rd Article of War. 

Speci!ication 1: (Fi.J:ding of not guilty). 

Specification 2: In that First Lieutenant Joseph H. Flack, 19th 
Antiaircraft Artillery Group, having taken an oath·in a I 
trial by General Court-Martial of Private First Class 
Samuel Drozic before a competent tribunal that he would 
test11'J truly, did, at Antwerp, Belgium, on or about 23 
April 1946, willtully, corruptly, and contrary to such oath 
testify in substance that he did not authorize the said 
Private First Class $.pmuel Drozic to drive a certain United 
States Army vehicle and that he did not sign the name and 
designation "Lt.Col •.. A.C. Bushll'ald, Adj." o_n a certain · 
Driver's Trip Ticket, which testimony was a material matter 
and which he did not then believe to be true. 

CHARGE II: 	Violation of the 94th Article of War. 

(Finding of not guilty). 


Specification: (Finding of not guilty). 
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CHARGE IIIZ Violation ot the 96th Artie+• ot w~. 

(Finding ot not euilty). 


Specification: (Finding of not guilty). 

He pleaded not guilty to all Charges and Specifications. He was found not 
guilty of Specification 1 of Charge I, ot Charge II and its Specification, 
and ot Charge III and its Specification. He was found guilty, ot Specifi 
cation 2 of_ Charge I with exceptions, and guilty o:t Charge I as set .forth 
bel01r: 

"Of Specification 2, Charge I, Guilty except the words •and 
t,hat he did not sign the name and designation 'Lt. Col. A.C• 

. Bushwald, Adj.• on a certain Driver's Trip.Ticket• 
110f the excepted W'Ords, not Guilty, of the substituted 

words, Guilty, ot Charge I, Guilty." 

No evidence of previous convictions was introduced. He was sentenced to 
be dismissed the service, to f'orteit all pay and allowances due or to . 
become 'due, and to be confined at hard labor, at such place as the review
ing authority might direct for three (3) years.· The reviewing authority · 
approved the sentence and forwarded the record of trial for action under 
Article of War 48•. 

J. Evidence tor the prosecution. 

On 6 March 1946 accused was motor officer of the 19th AAA Group, Camp 
Tophat., Belgium, having under his control a 2-1/2 ton 6 x 6 truck number · 
446917.3 (Pros. Ex. A., 10-111 l.3). · On 2.3 April 1946 one Private First Class 
Samuel Drozic of the 19th .Antiaircraft Artillery Group was-tried by a 
general courtr-martial upon a charge of a violation of the 94th Article o:t 
War, the specification ot such.Charge reading, in part., that he (Pf'c Drozic) 
did "*** on or about 6 March 1946, knowingly and lfil.tully misappropriate 
a tlt'O and one-halt (2½) ton truck ***•" (Pros. Ex. A., 4). The court, in 
the ~ case., ns appointed under competent authority and by competent 
orders {R; ?). Accused was calied as a wi~ess for ths prosecution in the 
Drozic case and., having been regularly sworn (Pros. Ex. A., 10) he testi 
_f'ied under oath., in part., as follows: · 

Question by Trial Judge ildvocate: "Did you., on or about the 6th 
of March., 1946, authorize the accused to take vehicle No. 
4469173 f'rom the motor pool?" 

.AnSlPlr by accused (Lt. Flack): "No.• (Pros. Ex. A., 11). 

2 
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The accused did., in fact., on 6 March 1946., order Private First Class 
Drozic to drive said truck outside the motor pool described., and gave him 
a trip ticket directing him to "transfer supplies from Top Hat to Paris., 
France." This is established by the stipulated testimony of Private First 
Class Drozic (R. 8)., the trip ticket (Pros. Ex. B)., and the admission of 
accused both in his testimony in this case (R. 26-27; Pros. Ex. C) and in 
his prior testimony given 1n the Drozic case (Pros. Ex. A. 16-19). , 

4. Evidence for the defense. 

It was stipulated that if Lieutenant Colonel Van Bibber was 
present he would testify as follon: 

"That the accused worked for him for about four or five 
months. That the accused•s performance of his duties was of 
superior calibre and the accused exhibited traits of superior 
calibre" (R. 20). ' 

The accused., after having been advised as to his testimonial rights, 
elected to be sworn as a witness to testify relative to Specification 2., 
Charge I. He testified in substance as follows: That he was in combat 
with a "line outfit" from August 1944 until VE Day and was awarded a Bronze 
Star Medal "for holding an Op down for two months and being shot at con
tinually" (R. 22, 32); that he had given false t~stimony in the Drozic case 
but that he had voluntarily retracted such statements later in the same 
case (R. 22-23, 24); that he was put in a hospital five or six days before 
the Drozic trial for tests to determine the presence or absence of tuber
culosis; that he first learned he might have tuberculosis about 18 April 
1946 (R. 22., 24, 26); that at the time of the Drozic trial, respecting his 
physical and emotional condition: · 

11-18:* I was emotionally and physically upset. I truthfully don't 
think I was in my right mind at the time. I was nervous, I was 
under the impression I had t.b. and then being taken off the· 
orders to be taken back to the States as a medical patient all 
sort of came together at one time that morning before the trial" 
{R. 23). 

That during the trial, and particularly after his initial testimony 

11 -r..i:"* I was under a terrific pressure. I didn't know what to do. 
I didn't know where to turn. ~'* I was so confused." .(R. 26) 

"*** I was, I might say., on the horns of a dilemma. Maybe it 
will explain ·the reason I didn't make the decision I did until 
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such· a. late time. I am 35 yea.rs old. The pr·eceding nine yea.rs 
before I came into the Army I have gone to school. I left high 
school after completing my first yea.r. I was out for two yea.rs, 
had a. chance to go back when the depression came and finish high 
school. I took three more years. Times were still tough and I 
went to work for three years. I worked my wa.y through oollege 
and a yea.r of law school. That was four yea.rs ago. You see, I 
had my future to think of too, beoause if I got, out of the Army 
with a bad record I couldn't go back to professional school with 
a bad record. Another thing, my mother and father are good 
people. I can't go back to them with a bad record, that is the 
kind of people they a.re. Then_ on the other hand this Drozic w&s 
facing & suspended ten-year sentence and & possibility of five or 
six more yea.rs at this court ma.rtia.l e.nd I.had to de'cide between 
the two of them. ••• I almost ma.de me crazy. I am sure I wa.s out 
of my head a.t times 11 (R. 32-33). · 

5. The offense of perjury is defined as a 

"••• the willful a.nd corrupt giving, upon a lawful oath, or in 
I•any form allowed by law to be substituted for an oath, in a 

judicial proceeding or course of· justice, of false testimony
materia.l to the issue or matter of inquiry" (MCM, 1928, pa.r. 1491). 

The testimony in this case olea.rly and conclusively proves each and every 
element of .the crime as thus defined and there is no shr~d of evidence in 
the record which might lead to a. contrary oonclusion. In fact the aooused 
a.dmi ts tha.t his testimony- in the Drozic case was false. '.lhe only defense 
advanced by accused is predicated upon the proposition that later in the 
same trial he corrected his false testimony, and ther~by purged himself 
of the criminal offense originally committed. 

The rule of law announced by the United Sta.tea Supreme Court in the 
case of United States v. Norris (300 U.S. 564, 81 L. M. 808) is applicable 
in this case. It was held therein that "Deliberate material falsification 
under oath constitutes the crime of perjury and the crime is complete when 
a.witness' statement has once been ma.de" and retraction of such statement, 
and an admission of its falsity, prior to i:he completion of the hearing in 
which it was originally made is no defense to a prosecution therefor. 
(See also CM NATO 154, Armstrong, 1 BR (NATO-MTO) 97, 3 Bull, JAG 12). 

· The fact that an accused retracted his false testimony shortly after 
it was given and in the same oa.se is a mitigating circumstance which may 
be considered by the confirming authority but it does not condone or 
purge.the offense (CM 2717~7, Chafin, 46 BR 180)• 

. The defense in this case relied upon the rule of law· laid dO\!Il in 
the ca.si:1 of United States v. Norris (86 Fed. {2d) 379 (Circuit Court ot 
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·Appeals)), which ease was followwd by CM 22Cf/46, Wallings (l.'.3 BR 59), 

(also reported in 1 Bull, JAG 22). I1i is noted tbai; the case of United 

States v. Norris (.'.300 U.S. 564, 81 Law Ed. 808) is the same case as re

portedfin 86 Federal (2nd) "5'19, and is an appeal from that decision. 

The Supreme Court reversed the C~cuit Court of Appeals. Therefore the 

case reported in 86 Federal (2nd) m and Cll 220746, Wallings (l.'.3 BR 59) 

should no longer be followed. 


6. War Department records show that the accused is 34-10/12 years 
of age and married. He is a high school graduate iand completed five 
years of college at the University of Pittsburgh. He received a BA in 
Political Science in 1941, after lihich he completed one year of post 
graduate 'WOrk in law. His work record discloses various positions.held 
'While attending school. He canpleted 11CMTC Blue Course" 1932, canpleted 
ROTC Basic 19:39; inducted 16 July 1942; appointed temporary second lieu
tenant, Army of the United States, from Officer Candidate School, 25 
February 194.'.3; pranoted to first lieutenant, Army of the United States, 16 
February 1945. The extent of bis overseas duty does not appear but on · 

. 11 April 1945 he was awarded the Bronze Star Medal for "meritorious service 
in connection with military operations against ths enemy in ETO from 29 
January 1945 to l8 February 1945.• 

7. The court reconnended suspension of the confinement adjudged, be
cause of the accused's physical condition and because be had recanted 
his perjury. The reviewing authority recomnends remission of the confine
ment sole~ because of accused's physical condition. 

s. · The court was legally constituted land had jurisdiction onr the 
accused and of the offense. No errors injuriously affecting the substan
·tial rights of the accused were canmitted during the trial. In ths opin
ion of the Board of Review the record of trial is legally sufficient to 
support the findings o.f guilv. and the sentence and to 1rarrant confirmation 
of the sentence. Dismissal is authorized upon a conviction of a Tiolation 
of Article of War 9.3. 
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JAGK-CM 315354 1st Ind 

WD, J.WO, Washington 25, D. c. ('l( 

TO a The Under Secretary of War 
I 

. 1. Pursuant to Executive Order No. 9656, dated May 25, 1945, there 
are transmitte~ ·herewith the record of trial and the opinion of th~ Board 
of Review in the case of First Ueutenant Joseph H. Flack (0-1178144), 
Field Artillery. 

2. Upon trial by general court-martial this officer was found guilty 
of perjury, in violation or Artic'le or War 93. He was aentenced to dis~ 
missal, total forfeitures and confinement at hard labor for three years. 
The reviewing authority approved the sentence and forwarded the record of 
trial for action under Article of War 48. 

3. A summary or evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board that the· 
record of trial is legally sufficient to support the sentence as approved 
by the reviewing authority. The accused deliberately perjured himself as 
a witness before a court-martial. Later in that trial, after it became 
apparent that the falsity of his testimony would be established, the ac
cused admitted hi• perjury. This admission by him resulted in the acquittal 
of the soldier then being tried. In his trial for perjury the accused de• 
fended upon an erroneous interpretation of law, to wit, that his action 
in admitting his perjury in the same proceedings wherein his offense oc
curred, absolved him of liability therefor. 

4. The accused is 34-10/12 years of age e.nd married. In 1941 he 
received.a BA in political science from the University of Pittsburgh, 
e£ter which he completed one year of post graduate work in law. He com
pleted CMTC Blue Course in 1932 and ROTC Basic in 1939. He was inducted 
into the .Anny on 16 July 1942 end appointed and commiasioned a temporary 
second lieutenant in the Army of'the United states 25 .February 1943 •. He 
received a temporary promotion to first lieutenant on 16 February 1945. 
He was awarded the Bronze Star Medal for meritorious service against the· 
enemy in ETO from 29 January 1945 t-o 18 February 1945. The Staff Judge 
Advocate I s review shows that he was in combat from .August 1944 to the 
cessation of hostilities in Europe and that he is also entitled to three 
battle stars. 

5. The court recommended that the sentence, insofar as it provides 
for confinanent, be suspended due to the fact that the accused.was suffer
ing from tuberculosis and that he had recanted his perjury. The review
ing authority recommends that the confinement be remitted because of the 
physical condition of the accused. 
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Accused•a deliberate perjury, recanted. only when it became apparent 
that his falsity was detected, mark him as unfit to be an officer. Dis• 
missal alone would, under the circumstances, appear to be sufficient 
punishment. I recommend that the sentence be confirmed, that the con
fin911ent and .forfeitures be remitted, and that the sentence as modified 
be carried into execution. 

6, Incloaed is a form of action designed to carry into execution 
the foregoing recommendation, should it meet with your approval. 

2 Incle THOMAS H. GREEN 
1. Record of trial llajor General 
2. Form of action The Judge .Advocate General 

( o.c.u~o.·.3.31, .31 October 1946.) 
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WAR DEPARTMENT 
In the Office ot The Judgio Advooate General 


Washington. D. c. 


JAGK - CM. 315386 8 AUG k146 

UNITED STA
• 

TES ) 88TH INF.A.NTRY DIVISION 
) 

v. ) Trial by G.C.M•• oonvened at 
) Gorizia. Italy. 26 and 27 June 

Private JUAN N. lWDONADO ) 1946. Diahonorable discharge 
{42233820). 88th Quartermaster ) and confinement for lite. 
Company. ) Penitentiary. 

REVIffl by the BO.A.RD OF REVIEW 

SILVERS. MoAFEE and ACKROYD. Judge Advocates __..,______________ 
' 

1. The Board ot Review haa exami:ned the reoord of trial in the case 
of the soldier named above. 

~. The aooused was tried upon the .following Charge a.nd Speci.fioationa 

CHARGE• Violation ot the 92nd Article of War. 

Specificationa In that Private Juan N. Maldonado. 88th 
Quartermaster Company, did, at Wine. Italy. on or 
about 2 June 1946,. with malice aforethought, will.fully, 
deliberately; .feloniously, unlawfully. and with pre
meditation kill one Degano, Fmilia, a human being, 
by shooting her with a pistol. 

He pleaded not guilty to, and was found guilty ot. the Charge and its 
Specification. No evidence o.f any previous conviotionwas introduced. 
He was sentenced to be dishonorably discharged the service, to forfeit 
all pay and allowances due or to beoome'due. and to be confined at hard 
labor for the term of his natural life. The reviewing authority approved 
the sentence, designated the United States Penitentiary, Lewisburg. 
Pennsylvania, as the place of confinement. and forwarded the record of 
trial for aotion WJder ArticJ.~ of War 6o½. · · 

3. The Board of Review adopts the statement of the evidence and 
law ~ontained in the Staff Judge .iilldvocate's Review. 
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4. The court was legally constituted and ha.d jurisdiction over the 
accused and of the offense. No errors injuriously a.tteoting the sub• 
stantial rights of the accused were ·committed during the trial. The 
Boa.rd ot Review is ot the opinion that the record of trial is legally 
sufficient to support the finding of guilty and the sentence. A. aentence 
to death or impriao:cment tor lite is mandatory upon a conviction of a · 
violation ot Article of War 92. Confinement in a pen}tentiary is authorized 
by Article ot War 42 for the offense of murder. recognized as an ottenae 
ot a. civil :nature and so punishable by penitentiary confinement by aectiona 
273 and 276, Criminal Code of the United Sta.tea (18 use. 452, 454). • 
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WAR DEPAR'l'UENT . 
In the O!fice Of The Judge AdTocate General (401) 

J Washington 25, D. c. 

'JAN 15 1947 
JAGQ - CK 3l.S403 · 

U·N:tTED STAT~S ) 2STH INFANTRY DIVISION 
) 

Te ) Trial b7 o.c.M., c011vened at 
) Osaka, Honshu, Japan, 17 June 

Second Lieutenant ARTHUR ) 1946. · Dismissal and total for
B. DRILLING, JR. (0-1334834), ) fei tures. 
Infantry'. ) 

OPINION ot the BOARD OF REVIEW 
JOHNSON,. DICKSON and BOYIES, Judge Jd.TOcates 

\ 

·1. · The record ot trial in the case of the officer named above bas been 
examined by the Board of Review and the Board submits this, its opinion, to 
The Judge ·.Advocate General. . .. ... .. .· 

2. The accused was tried upon the following Charges and Specitioa
tionsa 

CHARGE Ia Violation of the 69th Article of W~. · 

Specificati.ona In that Seccnd Lieutenant Arthur B. Drilling, Jr., 
Company B1 4th Infantry, having been duly placed in arrest 1n 
quarters on or about 1730 25 April 1946, did, at APO 25 · 
(Osaka,- Honshu, Japan) on or about 1620 26 April 1946 break 
his said &ITest before he was set at liberty b;r proper author-iv. · , · 

'CHARGE IIa Violation of the 95th Article of War• 

. Specification· la In that Second Lieutenant A.rthur B. Drilling., Jr., 
· Company B., 4th Infantry., (then 491st Replacement Company., 

70th Replacement Battalion., 11th Replacement Depot) did at or 
near Okazald.,•Honshu, Japan., on or about 23 February 1946, 
with intent to deceive the.Commanding Officer., 11th Replace
ment Depot., APO 352., o.tticial.ly state 1n· a certificate to 
said Commanding Officer that he had secured Postal Money 
Orders and Personal Transfer Orders totaling three hundred 
dollars ($300.00) during the period 31 January 1946 to 25 
February 1946, which statement was kn01'I1 by the said Arthur 
B. Drilling, Jr. to be untrue in that he had secured Postal 
Money Orders and Personal Transfer Orders in the total sum 
of seventeen. hundred fifty dollars ($1750.00) during said 

.. period. · 

http:o.tticial.ly


(402) 

Specification 21 In that Second Lieutenant .Arthur Be Drilling, 
Jr., Company B, 4th InfantrY,, ~s, in a public place, to 
nt, the regimental. area or '\,lie :/+th Infantry- encampment 
at APO 25 '(Osaka, Honshu, Japan) on or about 17.30 25 April 
1946, drunk ,mile in unitorm. 

Hs·pleaded not 
1
guilty to, and us round-guilty or, all Charges and Speci-. 

fications. No evidence or previous convictions was introduced. The ao
owsed was sentenced to be dismisaed·the service and to forfeit all .P81' 
and all.nances due or to become due. The reviewing authority approved only 
so much of the finding of guilty or Speqification 2 of Charge II as in
volves a finding ot0 guilt,y'of drunk in uniform in a public place in viola
tion of Arti.cle of. War 96. The sentence was approved and the record of 
trial forwarded for action pll'Suant to .Az-ticle or War 48. 

3. Evidence tor the· Prosecution. 

On 25 April 1946, Lieutenant John Y. Gilligan was ordered by his bat,.. 
talion comnander Major Robert s. Kennedy to go to the officers t ~ub and 
bring the accused to the quarters or Co:tonel Powers, the regimental com
mander (R ]J). Lieutenant Gilligan testified th.at he went to.the o£f'i
cers1 club at about 1715; that accused was on a divan with his eyes closed; 
that be was very drunk; that hie balance was impaired; that he could not 
talk straight; that he took accused to the room of Colonel Powers; and that 
accused smelled of liquor (R 31). In the opinion or Lieutenant Gilligan, · 
the ·accused at the time he. entered Colonel Powers• room, ns "very dnmk 
and I think he could not understand anything said to him" (R ,32). There was 
no sign of disorder or damage at the club. 

' .. 
_Accused1 s physical condition according to the testimony of Major 

Kennedy-1 wl» was present in the room of Colonel Powers, was that he " •••• 
appeared under the influence of sane form of intoxicant, his eyes ,rare red 
and glassy, hie speecli uncertain.and his coordination was poor, his uni
form was crumpled and. appeared damp ••••• (R 6). Accused was placed in , 
arrest in quarters by Colonel·l>owers and the limits or his arrest explained 
to him. The accused indicated he understood the nature and limit of his 
arrest (R 81 9). Accused attempted tllree thles to salute, fell against the 
door and lurched out of' the room (R 6). On the .follning day., not having 
been released by proper authority (R 14, 15) accused was observed by Major 
Kennedy and by First Lieutenant Quentin R. Ostrander, accused 1s company 
commander, beyond the limits of his arrest (R 6, 81 ll, 15). He was appro
ached by Lieutenant Ostrander at that time, advised that he was still in 
arrest and ordered back to bis quarters (R 15). 

On .2 March 1946, after his rights had been fully explained to him, 
the accused made a sworn s"!;atement (Pros. Ex. l). Such stated that about a 
week be.tore he intentionally used a false amount on a certificate complying 
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with letter OAX 122.1 Nagoya Base, dated 22 February 1946 (Pros. Ex. 2), 

stating that he had obtained $156.95 as pay. for the. month of January
1946 and that he had sent home only $JOO. Accused signed.the certificate 

(Pros. Ex. 3). He wished to conceal the fact that he had sent about . 

$3 ,coo home. · The lettei:- order OAX 122.1 directed submission, by 27 

February- 1946, of certificates by officers of that Headquarters, setting 

forth the amount of !)83' received for January 1946 and the amount of money 

sent to the United States during 1he period 31 January - 25 Febrt,tary 1946 

by Postal Money Orders and Personal Transfer Orders .(Pros. Ex.~). · 


Nine so-called "black market control certificates" (R 20), lr8re ad
mitted in evidence (R 2':/; Pros~ Ex. 4; R 29; Pros. Exs. ·5 to 12). Four 
certificates .(Pros. Exs. 5 to 8) were to the effect hat 8 the .tunds here
with transmitted by postal money order was legitimately obtained as pay
ment of pay and allowances !ran a finance o£ficer of the United States 
Arrrzy- and, qre not obtained from the sale of property, black market cur
rency o:i;erations or other illicit sources." The amount covered by the four · 
certificates was $750.00. .Accused admitted to the witness, Albin E. 
Erickson, a Criminal Investigation Detachment Special Agent, that. he signed 
these f'our certificates· (R 29), which were dated between the 12th and 21st 
of February 1946. . Three of the four had A:rrrr:r Postal Service stamps upon 
them (Pros. Exs. 5 to ?) and totalled $600.oo. ihe unstamped one (Pros. ' 
Ex. 8) was far $150.00. . . · 

Aa to the remaining five certif'icatee (Pros. Exs. 4 and 9 to 12), the 

witness testilied that accused admitted that the signature looked like his, 


' but denied.using them to transmit £1.mds to the United States (R 28). Th• 
Special Agent testified that, in his opinion, the signatures on all cer
tificates were in a different form than Exhibits 5 to 8. These W8l'e cer
tificates that the officer· signing them had satisfied ·himself as to the 
legitimacy of the source of the .funds being converted·and provided a space 
.far the signature of the enli~ted man whose fund.Ai nre involved. (R 21). On 
·a11 the certi£icates in question,the space .provided for the enlisted man's 
signature was unsigned and the blank lined through. Four of these five had 
Arrq Postal Service stamps thereon, dated £.rom 20 to 2.3 February 1946. 
The total amount represented on these certificates was $1,000.00, and that 
on the unstamped one (Pros. Ex. 4) was $200.00. · · 

4. Evidence £or the defense. During the presentation of the prosecu
tian 1s case, at his own request, accused was placed on the stand for the 
limited purpose of rebutting Prosecution's Exhibit 4 (R 22, 24, 25). At the_ 
time of the date on this ce~tificate, accused was Post Exchange Officer, and 

. part of his duty was the conversion of cUtTeney for the enlisted men (R 25). 
In order to expedite the procedure, the accused customarily signed in ad
vance as certif'ying officer the form of certificate used by the men, intend
ing to fill in the amount and have the user sign when the transaction took 
place. But, he sometimes neglected to have .the man sign on the blank.pro
vided before he left the window {R 25). He admitted the signa~ was his · 
{R 25), but denied that he used the-certii'icate to change his own mo~ey {R 26). 
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He did not lmow that the certificate in question was one signed in 

advance, but it was possible that it was (R 26). 


Accused subsequently resumed the stand during the case for the-de

fense, limiting his testimony to Specification l of Charge II (R .36). · 

He stated that he signed the certi!icate (Pros. Ex• .3) in a hurry and was 

not fully aware of the meaning of the certificate (R .3?). He was puz

zled by the certificate and put dollD. the first anount that came into his 


,head ($300.00), as he had no idea how much money he had sent to the United 
States for the period listed (R '37). On cross-examination he admitted 
making the confession (Proi. Ex. l) and his statement therein as to in
tentionally submitting a false certificate referred to Prosecution's .Ex
hibit .3 (R 38). Ch radirect examination he testified that ho did not 
intend to deceive anyone by the certificate (R 39). He realized he had 
made a false official statement afterwards,· but was too busy to do ar,;y
tbi.ng about it (R 39). The undated certificate was made out about .22 Febru
ary 1946 (R 40), and turned in to the Personnel Adjutant of the 11th Re- . 
placement Depot (R 41). He sent home about $3,000.00 from December to the 
latter part of February, and about·$l,ooo.oo in February alone (R 41.). · 
The Army Postal Service stamp means.that the money has been received by 
the Post Office (R 41.). He admitted t..~e signatures on all of Prosecution's 

·Exhibits 4 to 12 were his (R 41) • 

. Lieutenant Thomas D. Burke, Jr., confirmed the nature and use or th!. 

certificate admitted as Prosecution's EXhibit 3. 


Lieutenant Donald Deckman testified that ha saw the accused in the 

4th Infantry Officers' Club about 1600 to 1645 on 25 April 1946 and he-was 

sober· {R 43). Accused had two drinks of l½ inches each in a tumbler in 

15 or 20 minutes while :under witness I observation (R 44). No other offi 

cers or women visitors were in the club while accused was there (R 4.3). 

Private First Class Harvey J. Snyder, manager of the club, saw accused 

£or a little over an hour. He was. not disorderly,' did not break a.ny-t.hing, 

had one or two drinks, last saw him about 1700 hours, and he was not drunk 

in his opinion because he was not incapacitated (R 45, 46). 


· Accused elected to remain silent as to Charge I and Specification 2 of 
Charge II. , 

5. The evidence is clear and convincing that accused after having 

been duly placed in arrest of quarters did break such arrest before being 


~:1:~s~~~! p~9= ::h~~!f;i:~~ :s~r::~;~titate a fin.ding of guilty
8 0

The gravamen or the offense charged in Specification l under.Charge 

II is the making of the false official statement with intent to deceive. 


" 
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Such was sufficient:cy- proved by the signed confession of accused (Pros. 
Ex. 1), his oral testimony on the witness stand and other corroborating 
evidence. The actual amount of Postal Money Orders and Personal Transfer 
Orders, alleged.to be in the amount of $1750.001 obtained by accused, is 
somewhat uncertain. The postal et.amp on the "black market certificates" 
indicates that accused obtained Postal Money Orders or personal transfer 

· orders in the amount of $1400 only. Inasmuch as $1400 is grossly in 
excess Of ~e amount accused certified to in Prosecution's Exhibit 31 
and in the light of all the evidence ir)cluding accused's admissions, such 
variance is not prejudicial to the substantial rights of the accused, nor 
could he have bean misled thereb~. 

A8 to Specification 2 of Charge II, the.Board of Review is o:f the 
opinion that the evidence as-a whole fails to reveal the quantum of proof 
required to·sustain a violation of Article o:f War 95 as "being grossly drtmk 
and conspicuously disorderly in a public place" {par. 151, MCM, 1928). 
Failing as it does to sustain the more reprehensible conduct contemplated by 
Article of War 95, the evidence nevertheless establishes the conduct of 
accused to be such as to be to the prejudice of good order and military 
discipline and of a nature to bring discredit upon the military service, 
within ·the ne aning of Article of War 96 (CM 259222, McKettrick, 38 BR 285). 
The actic:n of the reviewing. authority in approving only so much of the 
finding of guilty as to that Specification as.involves a finding of guilty 
of drunk in uniform in a public place in violation of' Article of' War 96 
was proper. 

. 6. War Departnent records show that the accused was born 10 November 
1925, is a high school graduate, and unmarried. He enlisted on 28 October 
1943, serving as an enlisted man until commi~sioned a temporary Second Lieu~ 
tenant, In.tan try, AUS, on 7 May 1945, upon graduation from the Officers' 

· Candidate Course, · The Infantry" School• His efficiency rating index as an 
o!f'icer is 2.3. 

7. The court was legally constituted and had jurisdiction of' the 
person and th& subject matter. No errors injuriously affecting the right., • 
of the accused were committed during the trial. In the opinion of the Board 
of Review the record.of tria+ is legally sufficient to support the find
ings of guilty aa approved,by:the reviewing authority and the sentence and 
to warrant confirmation of'. the sentence. Dismissal is mandatory upon convic
tion ofa violation of Article of War 95•. 

--,6'-.,.-~~'1'----=--1..______ Judge Advocate _, 

~::L!::::!::lii:~~1£.£./J.!.~~:tn,~~~--., Judge Advocate 
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J AGQ - CM 315403 	 1st Ind 
FEB 7 1947 

"i'ID, JAGO, Washington 25, D. C. 

TO: The Under Secretary of War. 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945, 

there are transmitted herewith for your action the record of trial 

and the opinion of the Board of Review in the case of Second Lieu

tenant Arthur B. Drilling, Jr. (0-1334834), Infantry. 


2. Upon trial by general court-martial this officer was found 
guilty of breaking arrest on 26 April 1946, in violation of Article of 1 

War 69; of making a false official statement (Spec 1, Charge II) and of 
being drunk in a public place 1¥hile in uniform (Spec 21 Charge II), in 
violation of Article of War 95. He was sentenced to be dismissed the 
service and to forfeit all pay- and allo~ances due or to becane due. The 
reviewing authority approved only so much of the fi,nding of guilty of 
Specification 2 of Charge II as involved a finding of guilty l)f drunk
in uniform in a public place in violation of Article of Waz- 96. He ap

. proved 	the sentence and forwarded the record of trial for action under 
Article of War 48•. 

3. A summary of the evidence may be found in. the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the findings of guilty 
as approved by the reviewing authority and the sentence, and to warren t 
confirmation thereof. I concur in that opinion. · 

·The evidence shows that about 25 April 1946 accused was found 
drunk in an officers' club in Osaka, Japan, by an officer directed to 
bring him to the re~imental commander's room. There he was placed in 
arrest, while still drunk, and _the limits of his arrest explairted, and 
accused indicated that he understood• He was on the following day ob
served beyond the limits of his arrest. About l March 1946 accused, 
having ceen ordered to make a report, made an .official sta; ement that 
he had sent to the United States by money orders. or personal transfer 
orders, during t:00 period between 31 January 1946 and 25 February 1946, 
the sum of $300. · In fact he had transmitted more than $1400 by such 
means during the period indicated. He testified that he made the state
ment hurriedly and without deceitful intent. • 

5. War Department records show that the accused was born 10 No

vember 1925, is a high sch~ol graduate, and unmarried. He enlisted on 
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28 October 1943, and served as an enlisted· man until he was comnissioned a 
. temporary second lieutenant, In!antey", AUS, on 7 l4sy l94S, upoq gradua
tion !rm an Officers I Candidate Sch~ol •. His etticieney ratihg index as 
an o.f'ticer · is 2.3. _·. · 

6. The accused has by' his talsa otticial statement demonstrated his 
unfitness to be an officer•. Irecomnand that the sentence be·confirmed and 
carried into execution. 

7. Inclosad is a.form ot action designed to carr,y this· recommenda

tion into attect, should it meet with your approval. 


THOHAS • GR&EN 
Major General 
The Judge Advocate General 2 Incls 

1. Record of trial 
2. Fom ot action 
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WA.>1. DEPA.R'IMENT 
In t.b.e Office of The Judge Advocate General 

Washington, n. c. 

JAGH-CM 315408 

UNITED STA,:'ES ) PENI NSu1,A R. BASE SE CTION 
) 

v. ) Trial by G.C.M., convened at Leghorn, 
) Italy, 14 June 1946. Dishonorable 

Private ARTHUR E. FISHER ) discharge (suspended), total for
(20454707), Atta(?lled-Unassigned ) !'eitures, and conrinemen'ti a'ti hard 
Headquarters Company-., First ) labor for five (5) years. United 
Staging Area Battalion. ) States Disciplinary Training Center. 

OPINION 01· the BOARD OF mvmw 

HOT'.lENS'lEIN., SOLF and SCHW'AGER, Judge Advocates 


1. The record of trial of 'the abow-named soldier, having been examined 
in the Of'fice of The Judge Advocate General and there found legally insuffi 
cient to support the findings and sentence., has now been examined by the Board 
of Review aIXi th!t Board submits this., i'ts opinion, to '!he Judge Advocate General. 

2. .Accused ll'aS tried upon the following Charge and Specification: 

CHARGE a Violation of the 61st Article of War. 

Specification: In that Private .&.rthur E. Fisher., attached unassigned 
Headquarters Company, 1st Staging Area Battalion, did, without 
proper leave absent himself from his Command at Company L, 1$0th 
Infantr;y, APO 45, t·ran about l November 194.;I to on or about 2b 
Januar;y 1946. 

A;f'ter subnitting a plea in bar or trial under the Statute of Li.mitations,. llhich 
plea Tra.s overruled by the court,. he pleaded not guilty to, and was found guilty 
of, thl9 Charge and Specification. No evidence of previous convictions was in
troduced. He was sentenced to be dishonorably discharged the service, to for
feit all pay and all0'11allces due or to become due, and to be coni"ined at bard 
labor for ten (10) years. The revie'Wi.ng authority approved the sentence, re
mitted five years or the period of confinement imposed, ordered execution of 
the sentence, as thus ?llodified, but suspended the execution of that portion 
thereof adjudging dishonorable discharge until the· soldier's release from 
con1·1nement, and designated the MTOUSA Disciplinary Training Genter,. or else
-where as the Secretary 01· War may direct, as the place 01· confinement. The 
proceedings mre published in General Court..Yartial Orders No. 1451, Head
quarters, Peninsular Base Section, .APO 782, b July 1946. 
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3. The only substantial question presented by the record is 'Whether 
the trial us barred 'by the Statu~ ot Li.Jllitationa (AW 39), it being evident 
that the arraigDlll9nt of accused occurred more than two years after the date 
of' the oammiBSion of the oftenae alleged. 

. . 

4. The &eCU8ed was arraigned on 14 June 1946. _The evidence sh01f8 that 
he, absented hi.Juell without leaw !ran his· command (Cmpany L, 180th In!'antr.r, 
thited States Army) on l November 1943 and that he "IIB.S retUl"Ded to :milltar.r 
control on 2o Janu&17 1946. J.t ~ trial accused pleaded tbl Statute ot 
I,imitatioru1 (A.lr .:fi) in bar of trial. The plea was overruled by" the law membe:r, 
'Without objection by wsy IJlellber of the court. 

· The 39th Article of War provides 1n pertinent parts 

"Exoept tor desertion cOJllllitted in time of war, or for 

mutiny or murder, no person subject ·to military law shall be 

liable to be tried or puniahed by a court-aartial for a:rrr 

~ or offense committed more than two yurs before the · 


. arraignment of' 11uch persons *** Provided further, That the 

period of a:rrr absence of the accused trom the jurisdiction 

of' the United States, and also an;y- period during 'Rhich 'by 

reason or same manii'es"ti impediment the acoused 1hall not 

ha'V8 been amenable to milital'T justice, shall be excluded 


_in ccnputing the aforesaid periods of limitations ***•" 

The period of limitation begins to run on the date of the ccmdsaion of 


the of.tense• J.bsenoe w1.thout. lean is not a cantinuing o.t!ense and iB ·cm

mitted on the date the person absents himself (par. 67, MW, 1928 (cor. 4
20-43)). 


Wien an accused pleads the statute of' Li.mitations in bar of trial, and 
-.hen it appears from the record that the statutory period of limitations aa 
to time bas elapsed between the date of the alleged offense and ·the date of 
arraigoment, the burden devolves upon the prosecution, if' it proposes to ccn
bat the plea, to prove such absence or other illlped.imen~ as will except the 
case !ran the operation of the statute. The burden b not upon the defense to 
prove ,that no such impediment existed, and unless such impediment existed the 
plea should be 1ustained (CU 149051; CM 150340; Q! 150341; CM 154086; Dig. Op. 
JAG, 1912-40, Sec. 390 (.3)) • 

. · The trial judge advocate contends that the plea in bar should be over
ruled be ~use the accused absented himself from militar., jurisdiction by 

· hiding. for three years during the time he was absent without lea~. 

A mere allegation to the effect that the whereabouts of the offender 
118.S unknown to the military authorities during the interval r:£ more than 

two years 'Rhich had elapsed since the of'feni,e., is not a good averment of' a 

"manifest impediment" in the sense of the Article ·cR. 35040, oct. 1874; 

Dig. Op. JAn, 1912, P• 171, 172). . 
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Other than the mere assertion that accused wroog.1'Ull.y absented himself 
by" hiding for three years, the prosecution did not prove, or attempt to prove, 
an absenoe or other impediment as would except accused's case .from the oper
ation o.f the Statute o.f Limitations. The Board of Review, there.fore, is of 
the opinion that the court erroneoual.y ovarruled accused• s plea ·in bar of' trial. 

It cannot be said under all the circumstances of' the case, that accused 
intended to or did waiw his rights in the premises by his plea o.f not guilty. 
He pleaded not guilty- only" after his plea in bar of trial .was overruled by" 
the court. Such being the case his trial upon this specification, in plain 
violation o.f the 39th Article o.f War, was erromous and unauthorized. This 
rule coni'ollll8 to the opinion o! the Board of :Review previousl.7 expressed 
((],{ 31J057, ~ a.! Jl48b4, Kenney). 

5; The charge sheet shows that accused is Z'l 2/1.2 years o! age and 
that he ns inducted at 'Wll.mington, North Carolina, 3 September 19~, to 
serve .for the duration o! the nr plus six months. He had no prior service. 

6. For the reasons stated, the Boa.rd o.f Ieview is of' the opinion that 
the record of trial is legally insufficient to suatain the firxUngs or guilty 
and the sentence. 

,.~;;.a;;.---~.-=-4-«=~·_.______--J, Judge Advocate 

(_,.:;./(/4~~~~-.&:t::i,t!!""~er!::C.-.:!L::1-:~~~----.J' Judge Advocate 

____n__n__· _rP__a...u_·_________, Judge Advocate 
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JAGH - OI 315408 1st Ind 

VID, JMJO, We.:shington ,25, D. c. SEP 2 7 1],~6 

TOa nu, Under Secretary of War 

l. Herewith .transmitted for your action under .Article of War sot, 
as amended by act of 20 August 19.37 (50 Stat. 724; 10 USC 1522), is 'the 
record of trial in the case or Private !rthur E. Fisher (20454707), Head
quarters Company, First staging Area Battalion, Peninsular Base Section. 

2. I concur in the opinion of· 'the Board of Review that the record 
of trial -is legally- insufficient to support the f'indingaof guilt:, am the 
sentence and recamnend 'that the findings of guilty and the sentence be 
vacateq and all rights, privileges and property of which the accused has 
been deprived by' virtue of' the f'1nd1ngsand sentence so vacated be restored. 

3. !.nclosed is a form of' action designed to ca.rry- into effect these 
recomnendations, shoul:d such action meet with your approval. 

,.... 

2 !.ncls THOMAS H. GPUN 
l - Re cord 01' trial · Y.ajor General 
2 - Form of' action 1he Judge Advocate. General 

( G.c.u.o. 324, 28 October 1946.) 



WAR IEPARI'MENT (413) 
In the ot!ice o! The Judge Advocate General 

Washington., D. c. 

JAGH - Q{ 315467 6 DEC 1946 

UNITED ST.A.TES ) AIR MA1ERIEL CCldMAND 
) 

Te 

Second Lieutenant EARIE P. 
HOFFMAN (0-1995876)., .&.ir 

) 
) 
) 
) 

Trial by a.c.M • ., convened at 
.&.rmy Air Forces Technical Base., 
Dayton., Ohio., 28 J\llle 1946. 
Dismissal•. 

Corps ) 

OPINION of the BOARD OF !!:VIEW' 

HO'l'TENSTEIN, SOLF and FLlN.AGAN., Judge Advocates 


1. The Board of Beview has e:urn1 ned the record o:t trial in the case 
o! the o!:ticer named abOff and su1:m:1ts this., its opinion., to The Judge 
Advocate General. 

· 2. The accused was tried upon the following Charges and Specif'i 
cationaa · · 

CHARGE: Violation of the 61st Article of war. 

Specification: In that Second Lieutenant Earle P. Hoffman., Air 
Corps., did, without proper leave., absent himself from his 
post and duties at Wright Field, Dayton., Ohio, from about 
Z1 February' 1946 to about 9 April 1946. 

ADDmON.A.L CH.A.RGEa · Violation o.f the 96th Article oi' War.· 

Speci!ication la In that Second Lieutenant Earle P. Hot!man., .Air 
Corps, did., at Dayton, Ohio., on or about Z'/ March 1946, lli.th 
intent to de.fraud., vong.t'ully- and unlawfully- make and utter 
to the Wright Field Of.ricers• Club., a certain check in words 
and !igurel:J as follows, to wit: 

'Z/ March 1946 

Gratz National Bank Bank 
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Gratz City Pennsylvania State 

Pay to the 
order·of THE WRIGHT FlELD OFFICERS' CLUB $15....Q.Q.

100 

Fi!teen dollars and no 00/100- - - - - - - - - - - - _._~Dollars 

Printed Name Earle P. Ho!.tma.n . Sign. Earle P. Hot!lnan 

. .lddress Bks. 1027 .Area B .l.S.N. 0-1995876 

Phone No. Rank 2nd Lt. 

and by means tbereo.r did fraudulently obtain from the 
Wright Fie:d Officers I Club $15.00 1n la.lli'ul money o! 

· · the United states., he the· said Sec_ond Lieutenani; Earle 
P. Hoffman, then 'Rll knowing that he did not have and 
not intending that he should have a:n.y account with the 
Gratz National Bank., Gratz~ Pennsylvania for the payment 
of said check. 

Specif'icatio~ 2 through 11 are identical in form with Specification 
l, e:xceptillg as to dates and. amounts.· The variations are as 
foll01'81 

Spec Date A.mount Place Organization Defrauded 

2 2s· Mar· · $ 10.00 Wright Field wright Field Office~s• Club 
3 (Finding o! guilty disapproved by revielling a:a.thority). 
4 20 Apr 15.00 wright Field Wright Field Officers 1 Club 
5 27 Apr 15.00 Wright Field Wright Field· Of'ficers 1 Club 
6 11 May 15.00 Wright Field Wright Field Officers• Club 
7 14 May 15.00 Wright Field lfright Field Officers• ·Club 
8 15 May 15.00 Wright Field Wright Field Officers• Club 
9 18 May 10.00 . Wright Field Wright Field Officers 1 Club 

10 19 May 10.00 Wright Field - Wright Field Offieers 1 Club 
ll 20 May 10..00 Wrlghi; Field Wright Field Officers' Club 

He pleaded not guilty to, and was round guilty ~f, all Charge~ and Speci
fications. With respect to Specification 3 of the Additional Charge the 
review.tng authority disapproved the finding of guilty. No evidence of 
previous convictions. was introduced. He 118.S sentenced to be dismissed ·. 
the service and to be .·con1'1ned at hard labor for t,ro (2) years. .The re
viewing authority approved only' so much of the sentence as provided for 
dismissal and !onra.rded the record of trial for action tmder .Article o! .
War 48. . . . . · 
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3. ·The prosecution introduced evidence to show that the accused 

absented himself without leave !rom his post and duties at Wright Field, 

Dayton, Ohio., on Z7 February 1946 and remained in tha~ status until he 

returned to duty on 9 .April 1946 (Rs; 10-12; Pros·Exs ..A., B., c,.D, F, 

and G). . · · 


A state:ioont made by the accused to the investigating officer ns 
received in evidence (R 25; Pros Ex D), in which the accused after having 
his rights under the 24th Article of War explained, admitted leaving his 
station without orders for a period of about six days. During that time 
he attended the funeral of his grandi'ather in Gratz., Pennsylvania~ When 
he reported for duty he got the impression that there was no rush in re
porting to the place where he was assigned., as everything at Wright Field 
was mixed up due to so many o.f'ficers reporting for duty at that station. 
He had been living in the visiting o.f'.f'icers I quarters and was available 
most of the time excepting during the six days when he 'W9nt to Gratz :tor 
his grandfather's funeral. No one had attempted to contact him at the 
VOQ and the first time that he bad noticed that someone 1laS trying to 
contact him ,ras when his name appeared in the daily bulletin. When he 
saw his name, he reported immediately to the Personnel Office. He spent 
most nights in town and did quite a bit of drinld.ng and consequently ,ras 
in bed a good part of the day 'With a.hangover. ·He flew four hours during 
March and received his £lying -pay .f'or that month. 

In support of' the offenses of' fraudulently ma.ld.ng and uttering checks 
alleged in the Specifications. of' the Additional Charge, the amounts of' 
which totalled $130.00, it was shown that the accused did not have an ac
count in the Gratz National Bank, Gratz, Pennsylvania (R 29), upon which 
bank all the checks were drawn. However prior to the offenses here al 
leged, two o.f'_the accused's checks were paid by his mother (R 29, 35), 

. after she had been notified by the bank that the checks has been received 
.f'or payment (R 35). The accused's mother was satisfied that the two 
checks had been signed by her son. The ten checks were received by the 
bank but when the accused I s mother, who did not have an account at the 
bank, failed to pay the chaks, they were returned to the payee with a 
slip attached marked "No Account." The bartender at ~ight Field Of
ficers• Club cashed the checks dated 22 .April (Spec 5) and l4 May (Spec 
7) and gave the· accused cash when the checks 199re presented to him (R 
28). Each of the checks was· introduced into evidence without objection 
by the defens~ (Pros Exs E l :to E 11). During the trial a stipulation 
was entered,into bet:ween the prosecution and the defense 'With the ac
cused consenting, that all the checks -were signed by the accused (R 38). 
The accused redeemed i'ive of the checks before the trial. Notwithstanding 
warnings by Club employees that his checks were being returned he con
tinued to make and utter checks with no account in dra1'18e bank. 

4. The defense counsel made an unsworn statement to the court on 
behalf of the accused w'nich is summarized as follows (R 46): The accused 
had an arrangement with the Gratz National.Bank to call upon his mother 
for such i'unds as might be necessary to cover any checks issued by him. 
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Previously, · two of his checks had been paid by his mother when she was 
notified by.the bank. The accused came directly into the Army from Gratz 
which is a small community of only about. seven hundred people and ,vas not 
aware of the commerical ramifications surrounding the issuance and payment 
of the checks. Neither the bank nor his mother notified the accused that 
the ch~cks were being returned to the payee as a result of his not having 
an account in the Gratz National Bank. The accused redeemed all but the 
last five checks and would have redeemed those had he been permitted to 
leave his quarters to 'Which he had been restricted (R 46). 

· 5. From the foregoing it is clear that once having reportooand after 
having received his duty assignment, the accused s'ought to take advantage 
of the administrative confusion caused by the heavy influx of officers 
reporting !or duty at V[right Field. The statem:Jnt by accused together with 
the other competent evidence ·clearly established his absence vdthout leave 
as alleged in the Specification of the Charge and the Charge. 

There remains for consideration the findings of guilty of the Spec

ifications of the Additional Charge and the .Additional Charge. The evi

dence is uncontradicted that the accused uttered ten checks dra:wn on a 

bank in which he had no account.· Despite repeated warnings that some of' 

the checks had been returned with notation slips marked 11No Account," the 

accused persisted in uttering additional checks drawn on the same bank. 

E.ve of the cha cks mre redeemed by the accused prior to the trial. The 

remaining five cllecks, according to accused's unsworn statement, would 

have been redeemed had he been given authority to leave his quarters :for 

the purpose of cashing a money order. · 


The allied papers show that the accused was examined by the neuro

psychiatrist of the Army .Air Forces Regional Hospital, Wright Field, who 

found him to be normal and well balanced, eapable of distinguishing right 

from 'WI'Ong and responsible for his .actions. ' 


, 6. The accused is 25 years of age, single and one parent, his mother, 
who is a widow, is still living. He graduated from high school in Gratz, 
Pennsylvania in 1938 and worked as a textile inspector for the Gratz Manu
facturing Company from 19.39 to 1941. In July and August 1942 he worked as 
a freight clerk for the Reading Railroad. He was appointed an aviation 
cadet on ll March 1943, a flight officer on 2 October 1943 and was commis
sioned a· second lieutenant, Army' of the United states on 23 August 1944. 

· His efficiency ratings have been excellent. He served overseas for t11elve 
months, during which time he engaged in thirty-five missions as a bombardier, 
totalling approx:unately 250 combat hours. He is authorized to 'Wear four 
bronze battle stars and was awarded the air medal, with three clusters, 
and the distinguished flying cross. "· ·"'· ·-· · ···' 

7. The court was legally constituted· and had jurisdiction of the 
person and the offenses. No e:rror1f injuriously affecting the substantial 
rights of the accused 1'18re committed' during the trial. In the opim;on of· 
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the Board o! Bl!lview the record of trial is legall.T sufficient to support , 
the findings of guilt:, and the aentence, as approved by the revie'Wing 
authority, and to urrant confirmation of the sentence. Dismissal is 
authorized upon oonttction o! violations o! the 61st and 96th .Articles . 
or War. · 

. ~& t Judge .ldvocate . 

w Judge .Advocate 
!~/7~ 

Judge Advocate:===~: 
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DEC 2 0 1946 
JAGH - CM 3151H/ 1st Ind 

11D, · JAGO, Washington 25, D. C. 
·, 

TOa The Under Secretary of war 

1. Pursuant to Executive Order No. 9556, dated 26 :Ma.7 1945, there 
are transmitted ~rewith the record of' trial and the opinion nf the Board 
ot Review in the case of' Second Lieutenant Earle P. Hoffman (0-1995876), 
Air Corps. 

2. Upon trial by general ccr.ll't•martial thil'J officer was found guilty 
of' absenoe 1dthout leave ·from Z'l Februa:rr to 9 April 1946, in violation of 
the 61st Article o! War and o! making and uttering, with intent to def'raud, 
eleven checks totaling $145.00, 'Id.th no account in dra1'8e bank, and f'raudu- · 
lently' obtaining the proceeds of' the checks, in violation of the. 96th 
Article of War. · He was sentenced to dismissal and continement at hard 
labor for two (2) years. The revie,ring au";horit:y disapproved the finding 
of ,guilty of' Specification 3 of' the Additional Charge (bad check for $15), 
approved the ·sentence but remitted the confinement and f'orwarded the record 
of trial for action under Art1cls of war 48. 

3. .1 summarr of the erldence may be found in t~ accom:p8JJ11ng opin

ion o! the Board o! 'Review. I concur in the opinion of the B~ of' ~view 

that the Ncord of' trial is legally sufficient to support the sentence. 


. ~ 

Lieutenant Hottman was assigned by paragraph l, Special Orders .39, 

Headqµarters, .Air Technical Service Command.~ .Wright Field, Dayton., Chio, 


. dated 25 Februar)" 1946: to the Engineering Division of' that headquarters. · 
The aame day- the Engineering Division in Personnel Orders No. 806 assigned 
the accused to the Equipnant ·laboratory. He did not report f'or dut7 and 
remained absent ld.thout le_ave until 9 .April 1946. 

Bet'W8en 28 November 1945 and 20 May- 1946, the accused made _and cashed· 
ten checks payable to the Wright Field Or.ticers• Club. These checks, 
totaling $130.00, v.ere dra,rn on the Gratz National Bank, Gratz, Penns;ylvania, 
in which bank the accused did not have an account. Prior to the of'f'enses · · 
here alleged hb mother redeemed two of his checks, ,men notified by the 
bank, but failed to accept acy others. At no time did the mother of' the 
accused have an account in the Gratz National Bank. After se~ral of' the 
accused's checks bad been returned to t!le Wrigi:.t Field Of'f'icers• Club marked 
11No .Account," the club officer warned him not ·to issue acy more cbecks. 
Despite this 1181"ning, and warnings given to accused by civilian employees 
at the club, be continued to utter additional checks. He made good !ive 
of the checks. 

·, 
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The accused stated to an investigating of!icer that he reported far 
duty but was given the impression that there wasn 1t any 11rush11 to report 
to his duty assignment because of the coming 1'18ekend. He received word 
of his grand!'ather 1s death and left the post for six days in order to at
tend the .t'Uneral. There 'Were maey officers· reporting at Wright Field and 
as everything was generally mixed up, he and ma.ey other officers took their 
time in reporting. He spent the greater part of eveey day- in bed and no 
one attempted to contact him as as done on other poets ,mere he bad been 
stationed. The first time he knew someone was trying to loc~te h1ll1 was 
when he saw his name in the daily bulletin. 

In ari unsworn staten:ent to the court, the defense counsel stated that 
the accused came from a small town of several huJXired inhabitants and had 
no lmowledge of c0llll.l8rcial 'transactions, that the accused bad a world.ng 
arrangement with the bank whereby' it would call upon his mother for such 
funds as might be necessaey to pay a:rq of his checks which the bank re
ceived and that neither the accused's mother nor the bank notified hill 
that the checks 118re being returned marked "No Account. 11 

5. The eTidence sufficiently' establishes the frauds found under the 
specifications involving the checks. The circumstances however, while 
indicating irresponsibility, do not justify an interence that accused 
intended in the end to avoid payment of the· checks. 

6. This 25 year old officer is single and resides W'ith his mother 
in Gratz, Pennsylvania. He 11as appointed an air cadet on ll March 1943, 
flight officer on 2 October 19,43 and commissioned a second lieutenant, 
Artq at the United States on 2.3 August 1944. His efficiency ratings have 
bean excellent. He served overseas tllelve months, 198nt on thirty-five 
missions as a bombardier in the European Theater of Operations and had 
approximately' 250 combat hours in the air. He is authorized to war 
.four bronze battle stars, the air medal with three clusters aDd the 
distinguished flying croes. · 

7. I recomend that the sentence be confirmed but in view of all 
the circumstances, including the accused's combat record, recommend that 
the sentence be suspended during good behavior. · 

s. Inclosed is a form at action designed to carry into effect the 
foregoing recommendation should it meet ld.th your approval. 

CM 315467 


,,,.. 

2 Incls TH<JJAS H. GlUN 
1 - Record o! trial Major GeDeral 
2 - Form of action The Judge Advocate General, 

. ?
( o.c.u.0.1 ' l5 january 1947.) 
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