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WAR IEPARTMENT 
In the Office of The Judee Advocate General 

Washington, D. c. 

JAGH - CM 316750 3 JAN 1947 

UNITED STATES ) HEADQUAR'lERS ANTILIES IEPARTMENT 
) 

v. ) Trial by G.C.M., convened at 
) APO 851., c/o PQstmaster., Miami., 

Captain PEDRO ORTIZ-APON'lE ) Florida., 2 August 1946. Dis
(0-41.3585), Quartermaster ) missal and forfeiture of' 
Corps ) $550.00 

OPINION of the BOARD OF RE v:JEW 
HOT'lENS'lEIN, SOLF and FLANAGAN, Judge Advocates. 

1~ The Board of Review has examined. the record of trial in the case 
of the officer named above and submits this., its opinion., to The Judge 
Advocate General. 

2. The accused· -was tried upon the following Charges and Specifi-
~~: . . 

CHARGE I: Violatiop of the 94th Article of war. 

Specification: In that Captain Pedro Ortiz-Aponte., Quartermaster 
Corps., Headquarters and Headquarters Company, APO 853., U.S. 
AJ.-my, did., at camp O'Reilly, Puerto Rico., on or about 15 May 
1946., lmow.i.ngly and willfully apply to his own use and bene
fit a one and one-half (l½) ton truck, of a value of more 
than Fifty Dollars ($50.00)., property of the United states., 
furnished and intended for the military service thereof. 

CHARGE IIt Violation of the 96th Article of War • 
• 

Specification 1: . In that Captain Pedro Ortiz-Aponte., Quartermaster 
.Corps., Heaaquarters and Headquarters Company., APO 853., u.s. 
umy., ,did., at camp O'Reilly, Puerto Rico., on or about 09301 
15 May 1946., with intent to deceive Captain James W. Peyton., 
Adjutant of Camp 01 Reilly., Puerto Rico., officially state to 
the said Captain James w. Peyton., that he, Captain Pedro Ortiz
.Aponte., was going to Fort Buchanan., Puerto Rico., pn official 

· business and would stay at F_o~ Buchanan., Puerto Rico., until 
1200, 15 May 1946, which statemtnt was lmown by the said Captain 
Pedro Ortiz-Aponte to be untrue in that he did. not intend to go 
to.Fort Buchanan., Puerto Rico. 
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Specification 21 In that Captain Pe·dro Ortiz-Aponte, Quartermaster 
Corps, Headquarters and Headquarters Company, APO 853, U. S. 
A.rmy, did, at Camp O'Reilly, Puerto Rico, on or about 0930, 
15 May 1946, with intent to deceive his superior officers, 
officially make- the following lfl'itten entry in the column 

1 headed "Destination" of the Officers' Register of. camp 0' Reilly, 
Puerto Rico: "Ft. Buchanan after 1200 -Toa Alta, P.R.", 11hieh 
entry was lmo11'll by the said Captain Pedro Ortiz-Aponte t~ be 
untrue in that ha did not intend to go to Fort Buchanan, Puerto 
Rico. _ · • 

Specification Ja In that Captain Pedro Ortiz-Aponte, Quartermaster 
Corps, Headquarters and Headquarters Company, APO 8.53., u. S. 
Army, did., at Camp 0 1.Reill.y., Puerto Rico., on or about 15 May 
1946, wrongfully _and without authority., alter the trip ticket 
of an Army vehicle by adding thereto the words "To/Toa Alta,
P.R.", indicating thereby that a trip of the said A.nrr:r vehicle 
to Toa Alta., Puerto Rico., was authorized by competent authority. 

The accused pleaded not guilty to., and was found guilty of, all Charges 
and Specifications. No evidence of aey previous convictions was intro
duoed. He was sentenced to be dismissed the service and to forfeit five 

. hundred fifty dollars ($550) of his pay. The reviewing authority approved 
the sentence and forwarded the record of trial for action under Article ot 
War 48, recommending that so much of the sentence as adjudges di.SI!l.U!sal 
from the service be commute_d to a reprimand • 

.3. The evidence for the prosecution is summarized as follows a 

On 15 May 1946 at about 07.50., the accused, Sales Office~-at Camp 
O'Reilly, whose residence was in Toa Alta, Puerto Rico, called Major 
Raoek, _Post Quartermaster., his immediate superior, to request permission 
to take the afternoon off. During the conversation, Major Racek mentioned 
that 15 May 1946 was the closing date of the canmissary at that station. 
The accused replied that he was aware o£ the closing of the commissary 
and-had made a purchase there. '.i.oo accused requested permission to leave 
the post a little early in order to take care of some business. Major 
Racek stated that he had no objection. The accused further stated that · 
there was a truck going to Fort Buchanan from Camp 0 1 Reilly at 0930 that · 
date., and asked whether it was "all right if he rode in on it.11 To this 

.Major Racek,also agreed (R ?). The accused did not request permission 
to take a truck to Toa Alta., Puerto Rico and even if such request were 
made Major Racek ,ras not ·authorized to grant such permission (R 8). Toa 
Alta, Puerto Rico is not on the highway between Camp 0' Reilly and Fort 
Buchanan., but rather it is 15 or 20 kilaneters beyond Fort Buchanan•. To 
reach Toa Alta., the truck 'would turn le.ft upon reaching _the military high
way whereas it would have to turn right to go to Fort Buchanan (R 19). 
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captain John B. Otero, a witness for the prosecution, stated that he 
was present at Post Headquarters, Camp O'Reilly, on 15 May- 1946 and saw 
the accused signing the register in that headquarters (R 15). A certU1ed 
true extract cow of the oi'ficers1 register 11as admitted in evidence with
out objection (R 16; Pros Ex 1). The register shows the following entriesa 

"DATE NAME RANK TIME IESTINATION TIME DAlE 
OUT IN 

Ft. Buchanan 
after 1200 

15 May· Pedro Ortiz Aponte ,capt. 0930 Toa Alta, P.R. 08,30 20 May 46 V.O.C.O• 

The ld.tness was investigating officer and claims or.ricer in this case. 
He testified that after the accused was 1ra.rned of his rights against seU
incrimination, the accused admitted altering the trip ticket after the . 
driver of the vehicle informed him that Toa Alta was not shown on the trip 
ticket as the destination of the truck (R 16). 

captain James w. Peyton, Jr., who was Post Adjutant at camp 0 1 Re1~., 
on 15 May 1946, testified that the accused requested permission of him on 
that day to go to Fort Buchanan on official business until noon and to 
take the afternoon off to visit Toa Alta in the afternoon. The request 
was granted. He stated that the accused would have had to have told him 
that he was leaving the post on official business in order to·get the 'Wit
ness' s permission to leave the po1;1t at that time (R 22). It was required 
that an officer obtain the permission of the post executive officer or ttle 
adjutant before leaving the post on v.o.c.o. · (R 20). The accused did not 
request permission to ride to either Toa Alta or Fort Buchanan in a mill• 
tary vehicle and the witness had no authority to grant such request (R 
19). The procedure at Camp 0.1:Railly with respect to changing the destina
tion on a trip-ticket is, that acy alteration as to destination must be 
authorized at post headquarters by the post executive officer or the . 
adjutant. After an alteration is authorized the driver is instructed to 
return to the motor pool and have the trip ticket and the dispatch records 
changed (R 20). 'l:he only persons authorized to dispatch government 
vehicles for personal business are the post commander and the post execu
tive officer (R 22). 

Mr. Canino, Chief Clerk ~t the Sales Store at Camp O'Rei~., on 15 
May- 1946, testified that he usually requested transportation necessaey
for the Sales-store but that he was not authorized to request transporta
tion for personal. business (R 2J). He testified that a truck had been 
requested that day to go to For1, Buchallan and Santurce nto pick upn milk 
for issue to. troops, and that the truck had reported to the Sales Store. 
On this day., the accused., llho, as Sales Of'ficer, was his. immediate 
superior., told Mr. Canino i;hat be (the accused) was going to Toa Alta . 
in that truck. The w.l:tness notified t}Je driver of the truck of the 
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.. destination ordered by the accuse~ (R 24). The witness told the driver 
to uaet ~.eady" to go to Toa Alta {R 26) by which he meant that the driver 
was to check the gasoline and oil and to change the trip ticket (R 29). 

Lieutenant Leonardo T. Davila, who was Motor Transport O.fficer at 
Camp 0 1Reilly, on 15 May 1946, testified that the adjutant's approval 
should be obtained whenever. it is desired to change the destination of 

·a vehicle which had already been dispatched (R 30). The witness identi
fied the Daily Dispatching Record or Motor Vehicles for 15 May 1946 which 
was admitted in evidence as Prosecution's Exhibit 2 (R .31). Pertinent · 
portions of the Dispatch Records show the .following entry (Pros Ex 2) a · 

IBA REGJS-
"DRIVER'S NAME TRATION NO. REPORr TO ADDP.F.SS DFSI'INATION TIME AOC.IDEN!' 

Santurce & · 
D. Fl.ores 4139.3128 Mr.Canino Commissary Ft Buchanan 07.30 Yes" 

The witness testified that the truck in question was a l½ ton truck of an 
approximate value. at $2000 (R .31). He -.further testified \hat the truck 
was dispatched on 15 May to report to Mr. Canino at the commissary (R 31). 
The trip ticket was signed by the accused who subsequently told the wit
ness that he had altered the trip ticket to read Toa Alla (R .32). · 

Dolores Flores-Lopez, a civilian truck _driver at the Quartermaster 
Motor Pool at Camp 0 1Reill~, testified that on 15 May 1946, he was dis
patched as a driver of a lt ton truck to go to Fort Buchanan and Santurce 
"to pick up mllk. 11 He left Camp O'Reilly accompruiied by the accused and 
was proceeding to Toa Alta., when an accident occurred (R 3.3). The wit
ness had intended to go to Fort Buchanan, but when the truck reached the 
intersection to Toa Alta in Bayomon Road, the accused directed him to 
turn le.ft toward Toa Alta, instead of ri.ght toward Fort Bucha.'lane The 
witness identified a trip ticket which was introduced into evidence as 
Prosecution's Exhibit .3 (R 33). The trip ticket shows the following 

·entry in the space provided for "Kind of Work (or Route)': "Santurce 
and APO 146 - Milk." The words "to Toa Alta., P.R." are 1Vl'itten in a 
different handwriting in the line entitled "Department or Address~ which 
is immediat·ely above the line entitled "Kind of Work" (P.ros Ex 3). · 

On cross-examination Flores testified that when· he reported at the 
commissary, Mr. Canino told him that he would have to go to Toa Alta with · 
the accused. He noticed that Toa Alta was not shown on the trip ticket 
and gave the trip ticket to Mr. Canino for correction. Mt-. Canino did 
not instruct the witness to ·take tl'~ tr,ip ticket back to the motor pool 
to have it changed (R 34), but instead he told the witness that he did 
not have to have it changed because the accused would- be riding in the 
truck. · Lieutenant Davila had previously instructed the witness that it 
an officer was riding in tm ·truck, he would follow the officers direc.
tions as :t,o route even if it ware contrary to the instructions on the 
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trip ticket. On several occasions drivers had been suspended for failing 
to follow such instructions from officers (R 35). Among the individuals 
who had directed him to go to places not shown on the trip ticket in the 
past were Major Ra.eek and Mr. Canino (R 36). The witness did not see 
anyone change the destination on the trip ticket (R.37) and had not 

·noticed such change until after the accident (R JS). The purpose of 
going to Toa Al ta was to deliver foods tu££ to the accused I s home (R. 37). 

A memorandum .fbr All Officers Station Complement, APO 853, u. s. 
A:rmy, Post Headquarters, APO 853, dated 13 May 1946 was introduced into 
evidence as Prosecution's Exhibit 4 (R 59)~ The metnorandum provided, 

''Effective immediately, all officers of the Station· 
Canplement desiring to leave the Post during duty hours, 
whether on official business or Recreational VOCO, will 
report to the Adjutant for clearance before signing out." 

4. The evidence
1 
£or the defens~ is summarized as follows: 

Mr. Juan Aponte Alicea, a civilian employee of the Post Commissary, 
testified that he heard the accused tell Mr. Cs.nine to have the driver go 
to the motor p_ool to have the trip ticket filled out directing the truck 
to Toa Alta. After Mr. Canino gave ·the driver thoS!instructions the lat
ter told the witness that it was not necessary to have_ the trip ticket 
changed inasmuch as he was driving with an officer. The witness loaded 
the accused's groceries on the truck (R 42). 

Mr. caesar x:. Collazo, who had been the Post Garden Of£icei; on 15 
May 1946, testified that he. was looking for the accused on the morning o.t 
that day and found him at post headquarters (R 47). The accused 11ent into 
Captain Peyton's of'£ice and the witness mited £or him outside the door 
wmre he heard a conversation bet'W8en the accused and Captain Peyton. He 
heard the accused say, "Major Ra.eek has authorized me to have the rest of'. 
the day off and he has also authorized me to take some groceries to Toa 
Alta in an A.nrry truck that is making an official trip to Fort Buchanan." 
The-accused did not mention the words 1 o££icial business." Captain Peyton 
replied, 11If it 1 s okay with Major ·Racek it 1s okay with me" (R 48). The 
accused then signed the officers' register. The witness further testified 
that captain otaro was not in the vicinity of' the officers' register (R 
49) • On cross-examination the witness testified that he was not more than 
five feet from captain Peyton's desk during traconversation (R 50) • 

. 
After his rights as a witness 11ere explained to him the accused 

elected to be sworn and testified in his own behalf. He stated that Major 
Racek had authorized him to be absent from duty- for the remainder o£ the 
day- and to use an Army truck to carry some groceries to Toa Alta (R 53). 
He wanted to get home because his wife was sick (R 55). The accused re
ported these facts to Captain Peyton, ,mo indicated his assent thereto 
(R $3). The accused then signed the officers' register at 0815 as of' 

5 
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09.30 but he did not see Captain otero' in the vicinity of the register (~ 
5.3-54). After that he returned to the commissary-, placed an order for 
groceries which amounted ~o five or six bags (R 57), and told lll'. Canino 
o£ the arrangements that had been made for taking the day off. and riding 
in the truck which was to be dispatched on that day. He told Mr. Canino 
to tell the driver to check the trip ticket because he was going to Toa 
.Uta. Mr. Canino instructed the driva:- accordingly and told him to have 
the trip ti9ket changed (R 54-55). With respect to the entry- in the 
column entitled IESTINATION "Fort Buchanan after 1200 Toa Alta, P.R." 
in the officers' register (Pros ,Ex 1), the accused testified that he 

· first wrote "Toa Alta, P.R. 11 on the- line of the appropriate space. 
Thereafter he 11rote the words "Fort Buchanan after 120011 above the words 
"Toa Alta11 because he planned to go to Fort Buchanan, after he had de.
livered the groceries at his home, :11:3 wanted to buy clothing at the Fort 
Buchanan I Clothing Store and to see a Captain Medina who comman,ded a 

· Qua.rte:i:,naster Bakery Company, concerning tba Bakery- Detachment at camp 
0 1:Reilly (R 56). On cross-examination he testified that he amended the 
trip ticket on the road to Toa Alta near Fort Buchanan (R 56-57). 

Major R.acek, recalled as a witness for tba defense, testified that 
the accused served .as Sales Officer under tba witness from April 1946 to 
15- July 1946. Du.ring this period- he received a rating of a high excel
lent. The witness found hiln to be very- efficient in his work, conscien-
tious and of good. moral character (R 6.3). ' 

On motion o£ the defense a written statement made by Major Ra.eek to 
the investigating officer ms introduced into evidence without objection 
as Prosecution's Exhibit 5 (R"6J). The statement is similar to Major 
Ra.eek' s testimoey with respect to his conversation with the accused on 
tht morning of 15 May with the exception o£ the .following expl!J,Ilation as 
to ,a· possible misunderstanding on accused I s part which is included in the 
statement 1 · · 

,._,,·· _.,. 

"* * * there is some doubt in rrry mind as to if Capt 
Ortiz Aponte meant to imply that it was alright if he took 
the truck to Toa Alta. Although 'roa Alta was not mentioned 

·as the. destination and I did not' believe that he was imply-
ing that the truck was to go to Toa Alta, my giving permis
sion·to Capt Ortiz Aponte to travel on the truck may have been 
taken by him to mean that it was approved for the destination 

. of Toa Alta.-" 

5. In rebuttal, the prosecution recalled Captain Peyton, 'fiho tes
tified that he did not see Mr. Collazo·(then Lt. Collazo), at post head
quarters at the time the accused "ffllS there on 15 May 1946. H01V8ver, he 
stated that he did not see Captain Otero either. On cross-examination 
he testified that he would not have been able to·see anyone fran his desk, 
who 11as standing at the side o£ the door, where Mr. Collazo had testified 
he ,ras standing (R 64). 

6 
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6. The Specification of Charge I avers that on or about 15 May, the 
accused lmowingly and wilfully applied to his own use al½ ton truck, of 
a value of more than $50.00, property of the United States, .furnished and 
intended for the military service in violation of Article of War 94. 

The ninth _sub-paragraph of Article of War 94 denounces in pertinent 
part: 

"Who steals, * * * lmowingly and wilfully misappropriat&j 
applies to his own use or benefit ***any ordnance, ·arms, 
·equipment, ammunition, clothing, subsistence stores, money 
or other property of the United states furnished or intended 
for the military service there?£; * * *•" 

Misapplication means devoting to an unauthorized purpose for the 
party's own use or·benefit (MCM, 1928, par l50i, p 184). 

The elements of proof as stated in the Manual for Courts-Martial aret 

n'(a) That the accused '* * * applied to his own use certain pro
perty in the manner alleged; (b) that such property belonged to 
the United States and was furnished or intended for ~he military 
service as alleged;. (c) the facts and circ'IDilStances of the case 
indicate that the acts of the accused were wrongfully or lmowingly 
done, as alleged; and (d) the value of the property, as specified" 
(MCM, 1928, par 15011 p 185). 

The evidence clearly shows that the. accused diverted an Arrey" 1½ ton truck 
from its authorized route and destination for tne purpose of delivering 
groceries to his home at Toa Alta. It was further shown that the use or 
military transportation for personal business was unauthorized except as 
permitted by the post commander or the post executive officer. The de
fense did not attempt to show that such authority had been requested or 
obtained. However, it did attempt to show that the accused was under 
the impression that Major Racek, the Post ·QUartermaster and captain Peyton, 
the Post Adjutant, had' authorized the use of the truck, and that conse
quently the misapplication was not wrongfully and lmowingly done. But the 
testimony of Major Racek and captain Pe~on is contradictory to the evidence 
:for the defense and shows that the accused could not have reasonably be-

- lieved that he had such authority. The conflict in the evidence created 
an issue of facts which the court resolved against the accused. The find
ings of the- court, which weighed the evidetice in the light 0£ all the 
circumstances before it and after observing the witnesses, are supported 
by competent evidence and should not be disturbed. It is not reasonable 
to assume that a sales officer knowing that the delivery of groceries to 
private quarters was unauthorized, should assume that he had authority 

· to deliver groceries to his o,m quarters.· 

7. 
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It was shown by competent evidence that the vehicle was the property 
of the United states, that it was furnished and intended for the military 
service thereof, and that the value of the vehicle was more than $50.00. 

Accordingly the Board of Review is of the opinion that the record o£ 
trial is legally sufficient to support the findings of guilty of the 
Specification of.Charge I. 

?. Specification l of Charge II avers that the accused on 15 May 1946· 
made a false official statement to Captain Peyton with intent to deceive 

'him, by stating that he was going to Fort Buchanan, Puerto Fico on official 
business until 1200, Vihi.ch statement was untrue, in that he did not intend to 
go_ to Fort Buchanan and Specification 2 of Charge II avers that, at the · 
same time, the accused with intent to deceive his superior officer made a · 
false official entry in the column headed ''Destination" of the Officers• 
Register, to wit: "Fort Buchanan after 1200 Toa Alta,.P.R. 11 'flhich entry 
was untrue in that the accused did not intend to go to Fort Buchanan. 

Before a conviction of the offenses alleged can be sustained, there 
must be evidenoe which is legally sufficient to prove beyond a reasonable 
doubt, that -the statements are both false and made with intent to deceive 

· (CM 262366, Campbell, 41 BR 58}. 

The evidence for the prosecution s~ows that at 0745 on 15.May 1946, 
the accused asked his :immediate superior officer, Major Racek, for per
mission to take the rest of the day off and received Major Racek' s per
mission to do so. On 13 May 1946 a post memorandum had been issued which 
required all officers leaving the post during duty hours to report to the 
adjutant for clearance. In accordance with this memorandum the accused 
reported to Captain Peyton, who testified that the accused requested per
mission to go to Fort Buchanan on official business until noon and to take 
the afternoon off to vist Toa Alta, Puerto Rico. This request was granted; 
and the accused then signed the officers' register and made the. following 
entry in the column headed 11Destination11 : 11Fort Buchanan after 1200 Toa 
Alta, P.R. 11 

· Thereafter the accused purchased five or six bags of groceries ·at 
the commissary, caused them to be loaded on a truck which was to be dis-

· patched to Fort Buchanan·at 0930, and directed the driver to drive him 
to Toa Alta, which was a diversion from the route to Fort Buchanan. En 
route to Toa Alta the vehicle had an accident and neither the vehicle 
nor the accused reached Fort Buchanan. 

The defense ·introduced evidence that the accused had stated to Captain 
Peyton that 11Major Ra.eek has authorized me to have the rest of the day off 
and he has also authorized me to take some groceries to Toa Alta in an arar:, 
truck that is making an official trip to Fort Buchanan. 11 The adjutant 
replied, "If it 1s okay 'With :Major Rs.eek, it's okay with me." With respect 

8 

http:Buchanan.11
http:Alta,.P.R.11


(9) 

to the entry on the officers• register the accused explained that he first 
-wrote "Toa Alta, P.R. 11 in the indicated column, and then, remembering that 
he had some offioial business at Fort Buchanan with the connnanding officer 
of the bakery compa.ey with respect to the bakery detachment at Camp O'Reilly., 
he added above the word:3 "Toa Alta, P.R. 11 the words 11Fort Buchanan after 120011 • 

He also stated that he wished to purchase clothing at Fort Buchanan. It was 
his intention to go to Fort Buchanan after he left his groceries at his home 
in Toa Al.ta. 

With respect to both specifications., the conflict in the evidence 
presented an issue of fact 'ffhich the court resolved against the accused. 
It is clear that the accused intended to go to Toa Alta-directly from Camp 
0' Reilly without stopping at Fort Buchanan. The accused I s testimony that 
he intended to leave the groceries off at his home at Toa Alta and then 
return to Fort Buchanan might have been convincing had he not., as a wit
ness in his Offll behalf, denied that he said anything to Captain Peyton 
about going to Fort Buchanan pn official_ business. In view of all the 
circumstances in the record, the circumstantial evidence is more consis
tent with Captain Peyton's testimony than w-lth that of the witnesses for 
the defense. It may be reasonably inferred that the accused• s acts were 
done wi,th intent to deceive, for the purpose of obtaining the adjutant•s 
permission to leave the post. 

Since there is sufficient competent evidence to support the finding 
of guilty we are of the opinion that the record of trial is legally suf
ficient to support the findings of guilty of Specifications l and 2 of 
Charge II. . 

8. Speci.t'ication 3, Chal-ge II, avers that the accused wrongfully and · 
without authority altered a trip ticket by adding thereto the words "To 
Toa Alta, P.R. 11 

The uncontradicted evidence shows- that the accused altered the trip 
ticket of an Army truck dispatched to Santurce and Fort Buchanan on official 
business., by adding the words "To Toa Alta, P.R. 11 thereto. The prosecution 
showed that the local· regulations for changing a destination on a trip tick
et required that the permission oi' the adjutant or post executive officer 
be obtained therefor. It was further required that the actual alteration of 
the trip ticket be made by the dispatcher at the motor pool and that the 
dispatch records be amended accordingly. 

• 
Ho1'8ver, one of the prosecution's witnesses, the driver Flores, 

testi.t'ied that it wa:s common practJ,c:e for officers to direct drivers to 
destinations not shown on trip tickets. The customary disregard of Post 
Regulations with respect to the destination recorded on a trip ticket might 
be considered as a mitigating circumstance had the alteration been made !or 
official business. But in the instant case it was shown that the alteration 
was for purely personal business and that only the post commander or the 
post executive was authorized to dispatch military vehicles for such per
sonal business. Accordingly it is clear that the accused neither had 
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authority to alter the trip ticket, nor did he have any reasonable reason 
for believing that he had such authority. 

Therefore we are of the opinion that the record of trial is legally 
sufficient to_support the_ finding of guilty of Specification 3, Charge II. 

9. The accused is JO years of age and is a native of Puerto Rico. 
He is married and lives with his wife at Toa Alta, Puerto Rico. _War. Depart
ment records show that the accused attended grade school and high school in 
Aibonito, Puerto Rico. He then attended the University of Puerto Rico and 
had completed two years towards a :Bachelor of Arts degree by 1940. He joined 
the Puerto Rico National Guard in 1933: and served until 1936. He re-enlisted 
in 1938, and served until 1940. He was inducted as a second lieutenant with 
the Puerto Rico National Guard on 15 October 1940. After induction, he· 

_served with the 296th Infantry in Puerto Rico as a company officer. In July 
1942 he was injured in a training accident and spent about two months in 
the hospital and on sick leave. In October 1942, he was transferred to the 
65th Infantry and departed with the unit for Panama in January 1943. In 
December 1943, he was relieved from the 65th Infantry mien that unit was 
preparing to l_eave Panama. for overseas service. The accused remained in 
Panama until August 1944, when he returned to Puerto Rico. After service 
'With various training units, he was assigned to command the 522d Quarter
n-.aster Truck Company and departed from Puerto Rico nth that unit in June -
1945. He arrived in Hawaii in August 1945. In September 1945 he was 
evacuted from Hawaii with a diagnosis of hysteria-conversion, severe. In 
October 1945, a disposition b?8-rd at Finney General Hospital, Thomasville, 
Georgia, .recommeooed that he be. returned to full military duty. The 
diagnosis at that time was: · 

"Anxie·ty state with hysteria-conversion features, mild, chI'onic, 
precipitated by injury 2 July 1942, Salina, Puerto Rico, where 
80 mm Mortar Shell exploded accidentally in his vicinity, punc
turing his intestine, no predisposition evident, no impairment. n. 

He was returned to Puerto Rico in April 1946 and was assigned as Sales Of
ficer ~t Camp O'Reilly, remaining there until 16 July 1946. He was then 
assigned as Sales Officer at Losey Field, Puerto Rico. 

All of his efficiency ratings since l July l94il have been excellent 
with the exception of the period from 24 June 1943 until 18 July 1943, men 

· he was rated su,perior as an infantry company connnander. 

lO. Attached to the record of trial l'l.s a recommendation for clemency, 
signed by captain Antonio Medina., the. defense counsel, wherein it is stated: 

"(a) The record of this officer shows that he had an 
Excellent rating and no previous convictions., not even pun-
ishment under the 104th AW• 

• 
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tt(b) The evidence offered to the Court revealed that 
he committed offenses punishable under the 94th and 96th 
AW, but the facts and circumstances surrounding them do · 
not warrant the conclusion that he is guilty of moral 
depravation or mental turpitude. He was probably induced 
to commit them by a misinterpretation of a conversation 
nth his immediate commanding officer. 

tt( c) His retention in the service as an officer is 
jus~ified by his character and record." 

M indicated above, in his action the revienng authority recommended 
the sentence to dismissal be commuted to a reprimand "because of the excel
lent record of service of the a:ccused in the Army." • 

.11. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused -were connnitted. In the opinion o£ the Board. of 
Review the record of trial is legally sufficient to support the findings 
of guilty and the sentence and to warrant conf'irmation of the sentence. 
A sentence to dismis~al and to forfeit $550.00 of his pay is authorized 
upon a conviction of a violation !)f Articles o£ War 94 and 96. 

·~~ , Judge A<tvocate 

__,.t{J...,._LAfmM...._.__........-:kf....-.......,.,_____, Judge Advocate . ......... a 
On L&av,- Judge Advocate 
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JAGH - CM 316750 1st Ind 

WD, JAGO, washington 25, D. c. JAN'_;, l947 

TO: The Under Secretary- of War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the opin
icn of the Board of Review in the case of Captain Pedro Ortiz-Aponte 
(0-41.3585), Quartermaster Corps. 

2. Upon trial by general court-martial this officer was found guilty 
of misapplying to his own use and benefit. a United States Ar11tY truck in 
violation or Article of War 94 (Spec, Chg I); of making a fals.e official 
statement and a false official entry 1n an officers' register (Specs 1· and 
2, Chg II); and of wongfully altering a trip ticket without authority 
(Spec 3, Chg II), 1n violation or .lrticle or War 96. No evidence of pre• 
vious convictions ,raa introduced. He· was sentenced to be dismissed the 
service and to forfeit $550.00 of his pay. The reviewing authority- aP
proved the sentence and forwarded the record of trial for action under 
Article of War 48, recamnending ·that so much of the sentence as adjudges 
dismissal be canmuted to a reprimand. · 

3. A summary of the evidence may be found :,..n the accanpanying opin
ion of the Board of Review. The Board is or the opinion that the record 
of trial is legally sufficient to support ·the findings of gu1lt1 and the 
sentence and to warrant confirmation thereof. I concur in that opinion. 

The accused was Sales Officer at Camp O'Reilly, Puerto Rico. On the 
morning of 15 May' 1946 he obtained the permission of his immediate super
iDr officer, Major Racek, to take the day off in order to visit his bane 
in Toa .Alta, Puerto Rico. Major Racek also authorized the accused to ride 
on a truck 'Which was to be dispatched to Fort fuchanan, Puerto Rico and 
Santurce to pick up milk. The post camnissary ,ras to be closed on that 
date and the accused made a large purchase there. · 

Post regulations required that officers leaving the post during duty
hours must obtain the permission or the Poet Adjutant. In canpliance with 
that regulation the accused reported to the adjutant but requested and 
secured permission to go to Fort Buchanan on official business until noon 
and then to take the afternoon off. Tbe accused signed the officers• 
register and indicated 1n the column headed "Destination" that his des
tination was "Fort Buchanan after 1200 Toa Alta, P.R. 11 The accused then 
ca~ed the groceries, which he had purchased, to be placed on al½ ton 
A.rmy truck which had been dispatched at the motor pool for Santurce and 

. Fort Buchanan to pick up milk. Thereafter the accused directed the 
driver to take him to Toa Alta and thus diverted the vehicle fran its 
official route. Enroute he altered the trip ticket by addjng the words 
"To Toa Alta, Puerto Rico." Post regulations required that the pemis
:ion of post headquarters be obtained whenever the destination on a trip 
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ticket was to be changed, and that the alteration be done at the motor 
pool. It 1t'a8 .further sh011Il that the use of government transportation for 
personal business could be authorized cmly by the Post Canmander or the 
Post Executive Officer, and that such authorization had not be~n obtained 
by- the accused. · 

· . The government truck which the accused had applied to his own use ns 
involved in a collision which resulted in the death of a civilian employee 
of the Army who was riding in the rear thereof', injury to the accused and 
the driver, and the total destruction of' t,he truck. 

4. .Attached to the record of trial is a recanmendation for clemency, 
signed by Captain Antonio :Medina, the ·defense counsel, wherein it is 
stateda 

"(a) The record or this officer shows that he had an 
Excellent rating and no previous convictions, not even pun
ishment under the 104th AW. 

"(bl The evidence offered to the Court revealed that 
he cainnitted offenses punishable under the 94th and 96th 
AW, but the .tacts and circumstances surrounding them do 
not llarl'ant the conclusion that he is guilty of moral 
depravation or mental turpitude. He ,raa probably induced · 
to canmit them. by- a misinterpretation of a cooversation 
with h.1a inmediate eanmancf:f.ng officer. 

•(c) Hi.a retention in the service as an officer is 
justif'ied by his character and-record." 

As indicated above, in his action the reviewing authority. recanmended 
the sentence to dismissal be canmuted to a reprimand "because of the excel
lent record of service of' the accused in the Army." 

S. 7he accused is ,30 ·:years of age and is a native of Puerto Rico. 
He is married and lives with his wife at Toa Alta, Puerto Rico. War Ie
pel'ttnent records show that the accused attended grade school and high 
school in .libanito, Puerto Rico. He then attended the University of' 
Puerto Rico and had canpleted two years towards a Bachelor of Arts degree 
b;y 1940. He joined the Puerto Rico National Guard in 1933 and served 
until 19.36. He re-enlisted in 19.38, and served until 1940. He •sin
ducted aa a ~econd lieutenant with the Puerto Rico National Guard on 15 
October 1940. After induction, he served with the 296th Infantry in 
Puerto .Rico as a canpaey of'ficer. In July 1942 he was injured in a train
ing accident and spend about two months in the hospital and on sick leave. 
In October 1942, he was transi'erred to the 65th Infantry and departed nth 
the unit tor Panama in January 194.3. In December 194.3, he ,ra,s relieved 
frcm the 65th Inf'antry when that unit was preparing to leave Panama tor 
overseas service. The accused remained in Panama until .August 1944, when 
he returned to Puerto Rico. Arter service with various training units, 
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he was assigned to eanmand the 522d Quartermaster Truck Canpany- and de
parted fran Puerto Rico with that unit in June 1945. He arrived in 
Ha11aii in .lugust 1945·. In September 1945 he ,rai, evacuated f'ran Hawaii 
lfith a diagnosis of hysteria-conversion., severe. In October 1945, a 
disposition board at Finney General Hospital., 'lhana.s'rl.lle., Georgia., 
recommended that. he be returned to full military duty. The diagnosis 
at that time wasa 

"Anxiety state with eysteria-conversion features., mild., 
chronic., precipitated by- injur;y 2 July- 1942., Salina., 
Pu.erto Rico., where 80 mm Mortar Shell exploded accidentally 
in his vicinity-, puncturing his intestine., no predisposition 
evident., no impa.innent.n 

He 11as returned to Puerto R::Lco in April 1946 and ns assigned as Sa.lea 
Officer at Camp 01Reill.y., rema1n1ng there until 16 July 1946. He 11as 
then assigned as Sales Of'ficer at Lose7 Field, Puerto Rico. 

ill or his ei'ficienc)" ratings since l July' 1941 have been excel
lent with the exception ot the period fran 24 June 1943 until 18 July 
1943; when he -.as rated superior as an intantr)" canpany- camnander. 

6. In view of all the circumstances in the case., including the 
accused's excellent record and the reviewing authority's recamnendation 
for clemency., I recCIDlllend that the sentence be confirmed but that the 

. forfeitures be remitted and that the sentence., as thus modified., be 
suspended dlll'ing good behavior. 

7. Inclosed is a fonn or action designed to Carr)" the foregoing 
recanmendation into effect., should such recamnendation meet with :your 
approval. 

Cl{ 316750 

THOMAS H. GREEN2 Jncls 
1 - Record of trial Major General 
2 ~ Form ot action The Judge Advocate General 

--------------------------------------.(G.C.Y.O. 2t• 5 Frbruary 19t7). 
( o.c.l!.o. 1a,. 23 Ly 19t7) 
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WAR DEPARTME?l'! (16)
In the Office of The Judge Advocate General 

Washington 25, D. c. · 

JA.GK - CM 316752 2 7 JAN 1947 

UNITED STATES ) THIRD UNITED STA'.lES ARMY 
) 

v. ) Trial by G.C.M., convened at Heidel
) berg, Germany, 23,24,27 and 28 Ma.y 1946. 

Private CHESTER HORNE. JR. ) HORNE. WOODS alld SESSIONa To be ha.nged 
(53997160 ), Sergeant JOHN H. WOODS ) 'by the neck until dead. HATCHER& 
(34642211), Private Fira~ Class JOHN ) Dishonorable discharge and confine-
SESSION (42060517), Private First ) ment for life. Federal Reformatory. 
Cle.as MA.Tm# S. JONES (RA 37629301), ) JONESa Dishonorable discharge am 

, and Private JAMES C • HATCHER ) confinement for fifteen yeara. Peni
(44110499), all of the 3555th Quarter-) tentiary. 
master Truck Compaey. ) 

OPINION oi' the BOARD OF REVIEJI' 
SILVERS, MoAFEE and ACKROYD, Judge Advocates 

1. The record of trial in the case of the soldiers named above has been 
examined by the Board oi' Review and the· Boa.rd submi ta thiai, its opinion, to 
The Judge Advocate Gener~. "--

2. The accused were jointly tried upon the following charges and speci
fications a 

CHARGE Ia Violation of the 92nd Article of War. 

' Specifications In that Sergeant John H. Woods, Private First Class 
Mathew S. Jones, Printe First Class John Session, Pri'V8.te Che~ter Horne 
Junior, Private James c. Hatcher, Private Willie D. Johna on, Private Louis 
Johnson, 3555th Quartermaster Truck Coxnpany am Corpora.l Henry W. Hawkins,· 
Printe Jim T. Herrod of 3453 Qua.rtermaater Truck Company, acting jointly· 
and in pursuance of a common ·intent, did, at Asperg, Gencany, on or about 
1~ February 1946, with malice aforethought, willfully, deliberately, felon
iously, unlawfully, and with premeditation, kill one Technician Fifth 

· Grade Floyd D. Hudson, Battery D, 68th Anti-Aircraft Artillery Gun Batta.lion, 
a human beillg, by shooting him with one or more carbines. · · . •. 

CHARGE Ila Violation of the ~3rd Article ot War. 

Specitica.tiona In that Sergeant John H •. Woods, Private First Cle.as 
Jrathew S. Jones, Priva.te First Class John Seaaion, Private Cheater Horne 
Junior, Private Jamea c. Hatcher, Priva.te Willie D. Johnson, Privat• Louis 
John.Ion, of 3565th Quartermaster Truck Company and Corporal Henry w. Hawkins, 
Priva.te Jim T. Herrod ot 3453-Qua.rterme.ster Truck Company, acting jointly 
and in pursuance of a common intent, did, at Asperg, Germa.ey, on or a.bout 15 
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February 1946, with intent to commit murder, commit an assault upon 
Private First Class Posey Duncan, Battery D, 68th Anti-Aircraft 
Artillery Gun Battalion, Technician Fifth Grade Charles Carroll, 
Battery D, 68th Anti-Aircraft Artillery Gun Battalion, and Private 
First Class Willard E. 1ioodyard, Battery D, 68th Anti-Aircraft 
Artillery Gun Battalion, by feloniously, and willfully shooting them with 
one or more carbines. 

Each accused pleaded not guilty to all charges and specifications. The 
accused Private Willie D. Johnson, Private Louis Johnson, Private Jim 
T. Herrod, and Corporal Henry W. Hawkins were each found not guilty of. 
all charges and specifications. The accused Sergeant John H. Woods, 
Private First Class Mathews. Jones, Private First Class John Sessions, 
Private Chester Horne, Jr. and Private James c. Hatcher were each found 
guilty of each specification except the words "Private Willie D. Johnson, 
Private Louis Johnson of 3565th Quartermaster Truck Company and 
Corporal Henry W. Hawkins, Private Jim T. Herrod of 3453 Quartermaster 
Truck Comp&.Dy"", of the excepted words not guilty end guilty of each 
charge. No evidence of any previous convictions was introduced as to 
any of the accused. The accused Sergeant-John H. 1foods, Private First 
Class John Session and Private Chester Horne, Jr., were each separately 

. sentenced to be hanged by the neck until dead, all the members present 
at the time the vote was.taken concurring in the vote on each sentence. 
The accused Private First Class Mathews. Jones-a.nd Private James C. 
Hatcher were each separately sentenced to be confined at hard labor· 
for the term of their natural lives, three-fourths of the members 
present at the time the vote was ta.ken concurring in the vote on each 
sentence. The reviewing authority approved the sentence as to each 
accused but in the case of Private First Class Mathew..S.Jones reduced 
the period of confinement to fifteen years, designated the "United States• 
Penitentiary, Lewisburg, Pennsylvania, as the place of confinement as 
to the accused Private First Class Mathews. Jones, and the Federal 
Reformatory, Chillicothe, Ohio, as the place of oon.t'inement as to the. 
accused Private James C. Hatcher and forwarded the record of trial for 
action under Article of War 48 as to the accused Sergeant ·John H. Woods, 
Private First Cla.sa John Session, end Private ..Chester Horne, Jr. and for 
action under Article ot War so½ a.a to the accused Private.First Class 
Ma.thew s. Jones and Private James c. Hatcher. 

3. Evidence tor the prosecution. 

On 15 February 1946 the 4223 Quartermaster Tru'ck Comp&.Dy" maintained 
an enlisted men's olub for colored troops and Battery "D", 68th AAA Gun 
Battalion, ma.intained an enlisted men's club for white troops at Asperg, 
Germany (R. 32). These two clubs were situated across a street from each 
other on opposite corners of an intersection (R9, 38). On this date, 
Private First Class Edward Woodyard, Private First Class Posey Duncan 
and Technician 5th Grade Floyd D. Hudson had been drinking champagne and 
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cognac while at their organization and at about 10115 P.M. left their 
Battery area and proceeded to the enlisted men's club. maintained by the· 
68th AAA Gun Battalion. arriving there about 10115 I>.M. While at the club 
they were joined by Technician 5th Grade Charles Carroll. About 10130 
P.M. the four men decided·to return to their Battalion area. Hudson 
left the club followed by Duncan and Woodyard. While the three men 
were waiting for Carroll to join them outside the club. Hudson threw a -
beer bottle across the street in the direction of the club maintained for 
the colored troops. The bottle struck either the building or sidewalk (R 38.39). 
About this time Carroll came out of the club and the four men proceeded along the 
street towards their Battalion area. Hudson was rather drunk and was helped 
along th.e street by Carroll (R 44. 46). As they were walking along the 
street a truck occupied by colored soldiers drove up and opened fire on 
them. Hudson was killed and the others wounded (R 40.41). 

About 103,0 P.M. 15 February 1946 the accused Mathew Jones accompanied 
by Private Walter Mo~re left the colored enlisted men's club and proceeded 
to the motor pool of the 3453 Quartermaster Truck Company where they 
procured a 6x6 truck which they parked in front of the colored enlisted 
men's club. Private 1foore entered the club for the purpose of telling 
some girl that Jones was ready to go. Private Moore then started back 
to the truck and when he came out of the club door he observed the 
accused Sergeant John Woods sitting in the cab of the truck. The accused 
Mathew Jones was sitting behind ·the steering wheel (R 10.13). Several 
other soldiers boarded the truck while it was parked in front of the 
club. one of whom was the accused Chester Horne. Jr. When the a~cused 
Horne mounted the truck he was carrying a carbine (R 28). According to 
the confes~ion made by Sergeant John 1:-oods. after being warned of his 
rights. he. Sergeant John Woods. was helping at the bar of the colored 
enlisted men's club on 15 February 1946. About 10:30 P.M. someone threw 
a bottle in the hallway of the club. uoods went outside the entrance 
or the club but was unable to see anyone. Woods returned to the club. 
and then went to his company. At the company someone asked him what 
the trouble was and he replied that someone had thrown a bottle into the 
club. Woods.then returned to the club. at which time he saw a truck 
standing in front of the club. Ab&ut this time he heard voices from 
up the street and concluded that the people whose voices he heard had 
thrown the bottle into the club. Woods asked another man to take him 
up the street. after which this man mounted the truck in the driver's 
position and Woods entered the cab opposite the driver. Other men were 
on the back of the truck. The truck was driven up the street about a 
block and three quarters when he observed three white soldiers walking 
on the right ·side of the street. Before the truck reached the white 
soldiers/someone shouted "there they- are" e.nd when the truck was about 
twentyfeet·.rrom the white sold~ers someone in the.back of the truck 
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started firing. Vlhen the firing stopped he got out of the cab and 
saw people getting off the truck and running towards the club. Two 
of them were carrying carbines. One white soldier was lying on the 
ground a.nd two others were in a kneeling position. One of the white 
soldiers was "hollering for help." He then left and-returned to the 
company and went to bed(R 69, Pros. Ex. 7). 

According to the confession of the accused Private Chester Horne, Jr., 
which confession wa.s made after a proper warning as to his rights, he 
was on guard at the command post of his organization on 15 February 1946. 
About ten minutes after ten.he received a telephone call from the club. 
"telling me to get a couple of fellows and come over to the club as there 
was a little trouble over there." He then went upstairs to try to find 
a man by the name of Mitchell but was unable to find him. Someone (name 
deleted from the statement} came into the barracks e.nd went upstairs 
e.nd upon his return he was followed by three or four soldiers. This person 
asked for the "other carbine" and then went into the orderly room and 
came out with a qarbine. As this unidentified person started towards 
the club he told the accused Horne to tell some of the fellows to come 
to the club as some white fellow had thrown a bottle into the club. 
Horne then went to a large room on the ground floor of the barracks and 
so infot'!lled the men who were playing cards in this room. Some of the 
men left the barracks and Horne followed them to the club. A 6x6 truck 
was in front of the door and he (Horne) mounted the righ~ side of. the 
truck. At this time he was carrying a carbine. Someone then said, 
"If you don't want to drive,. I'll drive.• - One person standing up in 
the back of the truck had a carbine and-another person in the truck_ had 
a pistol. Horne. asked one of the men '\mat the trouble was" and was"· 
told that someone had thrown a bottle into the club and when the person 
"got after them" they called him a "black son a bitch." The truck started 
up the street and just before reaching a large hill he (Horne) saw,· 
three or four white soldiers walking along the street on the right hand 
side. l'then the truck was about twenty-five to thirty feetfrom the white 
soldiers the sh·ooting started. Just before the shooting started Horne 
heard someone say, ffthere they are." The truck stopped and he then dis
mounted and walked in front of the truck and fired his carbine over the 
heads of the white soldiers. The four -white soldiers were unable to stand 
and were on the··ground. Horne then returned to his guard post after which 
he tried to clean his carbine by blowing cigarette smoke down the barrel 
(R a4, Pros. Ex. 13). 

Acoording·to the confession of the accused Private First Class John 
Session, which confession was made after a proper warning as to his rights. 
he was in the barracks when someone said.that some "white fellows were 
trying to tear the club up." This"person then ran down the stairs. Session: 
then went to his bed and secured a clip of ammunition. after vmich he took 
a carbine from the desk of the First Sergeant. He then went to the club . 
where he saw a truck with the motor running and people in it. He mounted 
the.truck. The truck started up the street and when it stopped he saw three 

·white soldiers walking on the right of the street. One of the men on the 
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truck started to fire at the white soldiers. When the firing started he 
(Session) also fired at the white soldiers holding his carbine at the hip. 
He jumped frOill the truck and ran towards his company. About half way 
down an alley and near e. stone wall and wire fence he threw the carbine 
over the wall, after which he returned to the company and went to bed 
(R 97, Pros. Ex. 15). 

According to the confession of the accused Private First Class 
Me.thews. Jones, made after he was warned of his rights, on 15 February 
1946, he went to the motor pool to secure a truck in order to take two · 
girls home. When he returned to tlre club some one (name deleted from 
the statement) said to him, "Run us up the street as some fellows threw 
a brick or bottle into the club and I want to get them." Jones said 
that he had to take the girls home but this person told him "that if· 
I would not drive the truck he would." He then drove up the street. 
!!e did not know anyone was on the back of the truck. Someone standing 
on the running board said, "There they are," at which time he saw 
three or four white soldiers standing on the corner. He stopped the 
truck and a colored soldier jumped off the truck, walked in front of· 
the truck and started firing. He saw one white soldier fall. He then 
started his truck and went back to the club. At the club Walter Moore 
brought two girls out a.nd they took them s.nd the truck to the motor 
pool (R 101, Pros. Ex. -16). -, . · _ 

According to the confession of the accused Private James c. Hatcher, 
made after a proper warning of his rights, he was in his room men some
one came in and said to him end other soldiers present that there was 
some trouble at the club. He went to the olub e.nd a truck was parked 
in front of it. Some soldiers went to the club ahead of him and others 
followed. A person in the cab of the truck stated "that some white 
soldiers threw a bottle in the club 8.l"l.d that he was going after them, 
and if anyone was afraid do not get on the-truck." He climbed into 
the truck as did other soldiers. Some soldiers had carbines but he 
was without a weapon. Th~·truck started up the street and on the right 
hand side he saw five white soldiers with bottles in their hands. The 
truck stopped. Nothing was said to the white soldiers by anyone on the 
truck and the white soldiers did not say anything to the men on the truck. 
About that time the shooting started. He heard one of the white·soldiers 
"grunt". He dismounted from the truck end ran back to the barracks (R 74, 
Pros. Ex. 9). 

Mechthilde Lipps, a civilian, saw four -white American soldiers standing 
on a corner near her home on 15 February 1946. She also saw a truck with 
colored soldiers arrive at the corner and open fire upon the white soldiers. 
One soldier was shot in the· leg and he jumped. the other three fell down 
(R 48,49, 50). 

At the time the colored soldiers arrived in the truck and fired upon 
the l'fuite soldiers nothin~ wa.s said by either the white soldiers or the 
colored soldiers (R 40,44). Private First Class William Woodyard was shot 
through the right thigh; .Private First Class Posey Duncan was shot in the 
le.f't thigh and received a compound .fracture of the patella fran which woUJ1.d1 
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it was necessary to amputate his log; Technician Fifth Grade Charles 
Carroll was shot in the right ankle; and Technician.Fifth Grade Floyd 
D. Hudson was killed by the shots (R 41,43.45; Pros. Exs. 2, 3, 4. s. 
·6,17). The dead and wounded were placed on a truck and taken to a 
German doctor for treatment and then to the 216 General Hospital (R 46). 
An autopsy performed on the body of Floyd D. Hudson at 1300 hours 16 
February 1946 at the 216th General Hospital (now the 387th Station 
Hospital) disclosed that Hudson was dead upon arrival at the hospital 
and the cause of death was a gunshot wound which caused'the perforation 
of the abdominal aorta (R 58, 104, Pros. Exs. 5, 17). 

Immediately after the shooting First Lieutenant Donald F. Diekman 
searched the area where the shooting occurred and found four expended 
cartridge cases (R 79). Lieutenant Dielonan also searched a truck in 
the motor pool of the 4223 Quarte~ster Truck Company end foi.m.d eight 
expended cartridge cases (R 80). A United States carbine 30-caliber 
was found near the stone wall where the accused Session said that he 

, threw the carbine he was carrying (R 86, Pros. Ex. 15). Ballistic tests 
disclosed that six of the cartridge cases found by Lieutenant Diekman 
had been fired by the carbine found near the stone wall (R. 90). 

4. For the defense. 

The court explained to each accused his rights as a witness and the 
accused, Private Chester Horne, Jr. and Sergeant John H. Woods, each 
elected to remain silent. 

Private First Class Mathews. Jones elected to make an unsworn 
statement to the effect that about 1830 hours 15 February 1946 he was at 
the club drinking and dancing until some girls wanted to go home. He 
went to the motor pool with Walter·Moore and got a 6x6 truck and returned 
to the club. He started into the club when someone asked 'Who was driving 
the truck, to which he replied that he was driving. This person then 
said, "run me up the street as some fellows threw a brick or bottle into 
the club and I want to talk to them." Jones then said that he wanted to 
take the girls home•• This person then told him, "He told me if I would 
not drive the truck up the street, he would." He did not like this.as 
he was due to be redeployed and he had.the truck without permission and 
was afraid he muld be reported if he did not drive the truck. He got 
\nto the truck end this person got into the truck beside him and he 
lJones) drove up the street. At this time he did not know anyone was 
on the back or the truck but after they started someone jumped on the 
runnink board. They started up a hill end he saw three or four white 

-soldiers standing on the corner. He heard someone say, "There they are," 
and some shooting started. He put the brakes on and killed his motor. 
Someone ~an around the truck and fired a carbine. One white soldier fell. 
he turned the truck around and went back to the club. He was afraid to 
leave town because of the shooting so he took the truck to the motor 
pool and the girls to the barracks (R.123,Def. Ex. 1). 
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The accused Private James C. Hatcher elected to make an unsworn 
statement wherein he stated that on 15 February 1946 he was playing 
cards in his room when someone came in and said that there was some· 
trouble a"t the club. He had·a 32-ca.liber Belgian automatic and five 
rounds of.ammunition. He took the pistol' and went to the club alone. 
Some soldiers preceded hin to the club and others arrived at the club 
after he arrived. There was a truck a.t the club. Someone in the cab 
of +,he truck said that someone threw a bottle in the club and he was 
going to talk to them. He climbed into the be.ck of the truck with two 
other soldiers. one of which had a carbine. The truck left the club and 
went toward the camp. He saw five white soldiers with bottles in their 
hands. The trucks stopped and without anything being said by -either 
the colored or white soldiers shooting began and he heard one of the 
white soldiers grunt. He did not·fire any shots. He then ran to the 
barracks and went to bed (R·l,4.Def. Ex. 2). 

The accused Private John Session elected to make an unsworn 
statement wherein he stated that about 2200 hours on 15 February 1946 
he was in his room re9:ding when someone came upstairs to his room. 
He asked this person. ~{'lhat is the matter?" and received'the reply that 
there had been some trouble at the club. This person then ran down 
the stairs. He took a clip of ammunition and went to the orderly roan 
and secured a carbine-from the First Sergeant's desk. He went to the 
club. A 6x6 truck with the motor running was standing in front of the 
club. He mounted the truck and..found two other soldiers there. one of , 
which had a carbine. The truck started up the street and "-lhen it stopped 
he saw three "-lhite soldiers walking along the street. One of the soldiers 
on the truck.started firing,his carbine at the white soldiers. He then 
fired- his carbine from the hip. He did not see any of the wi;i.ite soldiers 
fall. He j\.Uilped from the truck and as he jumped he heard someone "holler. 
' Oh' ". · He ran down an alley_ toward the compeny and near a stone and wire ~ 
fence Ile threw his carbine over the wall. He returned to his battery and 
went to bed. His reason for going to the club was that someone told him 
there.was trouble at the club and he went to see what the trouble was 

· (R. 124 •. Def. Ex. 3). . , 

5. Murder is defined in the :Manual for Courts-Martial. 1928. paragraph 
148a~ page 162• as "the unlawful killing of a human being with malice 
aforethought." In discussing the term "malice" the Manual (pp. 163. 164) 
lays down the following principles, 

\ 

"Malice aforethought. - Malice does not necessarily mean 
hatred or personal ill-will toward the person killed. nor an 
actual intent to take his life. or even to take anyone's life. 
The use of the word 'aforethought' does not mean that the 
malice must er.1st for any particular time before commission 
of the act. or that the intention to kill must have previously 
existed. It is sufficient that it existed at the time the act 
was committed. (Clark.) 

7 
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/ "Malice aforethought may exist when the act is unpremeditated. 
It may mean any one or more of the following states of mind 
preceding or coexisting with the act or omission by.which 
death is causeds An intention to cause the death of, or 
grievous bodily harm to, any person, whether such person 
is ~e person actually killed or not (except when death is 
inflicted in the heat of a sudden passion, caused by adequate 
provocation); knowledge that the act which causes death 
will probably cause the death of, or grievous bodily harm to, 
any person, whether such person is the person actually 
killed or not, although such knowledge is accompanied by 
indifference whether death or grievous bodily harm is 
caused or not or by a wish that it may not be caused; intent 
to commit any felony.**·*" 

Thus it has been held that where a deadly weapon is used in a manner 
likely-to cause death and death actually results from such use, the law 
will presume malice from this act of using a deadly weapon (MCM 1928, 
par. 112!_; CM 314939, Greene; 5 Bull. JAG 281). 

The common law- distinctions between aiders and abettors have been 
abolished and all persons joining together to do an unlawful act, which, 
although not amounting to a felony,. is of so desperate a character 
that it must ordinarily be attended with great hazard of life~ and death 
occurs as a result of anything done in prosecution of the unlawful 
design, then all'who take part therein are guilty of murder, or any 
other criminal offens_e so committed~ as principles (CM 266724, McDonald; 
43 BR 291; CM 314939, Greene; 5 Bull JAG 281) 

·, Assault with intent to murder is an assault aggravated by the con
currence of a specific intent to murderJ or, in other words, it is an 
attempt to murder (MCM, 1928, par. i491). 

I 

From the foregoing discussion of the law, the conclusion is in-
. escapable that the accused Sergeant John H. Woods, Privates First Class· 
John Session, Mathews. Jones and Pri.~ates Chester Horne, Jr. and James 
C. Hatcher are each guilty of ~urder and assault with intent to murder 
as alleged in the specifications. The proof shows that these accused, 
together..lrl. th· other persons tmknown, some of them being armed with 
carbines, started to administer some kind of reprisal upon other soldiers 
for having thrown a·beer bottle into an enlisted man's club. When they 
came into contact with four soldiers the men carrying carbines opened 
fire, killing one and seriously wounding the other three. The evidence 
shows that the accused Sergeant John H. Woods.was the leader of the 
party, that Private First Class Ma.thews. Jones drove the truck used by 
the group, that Private First Class John Session and Prlva.te Chester 
Horne, Jr. each carried carbines and that each of them·tired their 
~eapons_at the deceased and the ~ther people who were seriously,wounded, 
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andthat Private James C. Hatcher joined the party before the shooting, 
knonn, that hia companions were armed with carbines, e.nd after he 
had been infonn.ed that the party was starting after persons who had 
thrown a beer bottle into the club. Under such circumstances they 
are all guilty of the offenses committed end it is immaterial who 
-actually fired the shots which resulted in the death of Hudson and 
seriously injured the other men. 

6. The charge sheet shows the followings 

Sergea.nt John H. Woods is 21-11/12 years of age, He was inducted 
into the Army 9 January 1943 at Fort Jackson, South Carolina, without 
prior service. 

.. Private First Class Mathews. Jones is 26-5/12 years of age. He 
enlisted in the regular Army for three years on 25 January 1946 after 
serving in the Army of the United States from 20 November 1943 to 
24 January 1946. 

Private First Class John Session ls 24-5/12 years of.age. He $ 

was inducted into the service 17 December 1943 at New York without _prior 
service. 

Private Chester Horne, Jr. is 19-9/12 years of age. He was induct~d 
into service 29 May 1945 at Baltimore, Maryland, without prior service. 

Private James c. Hatcher is 19-6/12 years of age. He wa.s inducted 
into service 8 May 1945 at Ca.mp Blanding, Florida, with?ut prior service. 

7. The court was legally constituted and had jurisdiction over 
each of the accused and of the ·offenses. No· e,rors injuriously affecting 
the substantial rights of the accused were committed during the trial. · 
The Board of Review is of the opinion that the record of trial is 
legally sufficient to support the findings of guilty and the.sentences 
and to warrant confirmation of the sentences. A sentence of either 
death or imprisonment for life is mandatory upon conviction of-murder· 
in violation of Article of War 92. The maximum confinement -which can 
be adjudged for the offense of assault with intent to conunit murder in 

violation of Article of War 9~3is twentyy~~U::.. 

Judge Jld.vocate _. ____._..____,£--=----~---- udge Advocate 

.fi/1,,H.% Judgo Advoc,te 
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Ji\GK - C~ 316752 1st Ind 

VID., JAGO, Washington 25, D. C. FE8 1 J 1947 
TOt The Under Secretary of War 

1. Herewith transmitted for the action of the President are the record 
of trial end the opinion of the Board of Review in the case of Sergeant 
John H. Woods (34642211), Private John Session (42060517) and Private 
Chester Horne, Jr. (33997160), all of the 3555th ~uartennaster Truc_k Company. 

2. I concur in the opinion of the Boa.rd of Review that the record of 
trial is legally sufficient to support -the findings of guilty and these~
tence as to ea.oh accused and to wa.rra.nt coµfirmation thereof. Under all 
the circumstances of the case, I am of the opinion ·that the death penalty 
is not required. I recol!lI'lend that the sentence as to ea.ch accused be con
firmed but that each sentence be commuted to dishonorable discharge, for
feiture of all pay and allowances due or to become due and confinement at 
ha.rd labor for fifteen yea.rs, that the sentences as thus comm.utel be carried 
into execution and that the U. S. Penitentiary, Lewisburg, Pennsylvania., be 
designated as the place of confinement. 

3. Consideration has been given to the following coim'.ll·.mications in
dicating interest in this ca.se a.nd which are forwarded wi·i;h the record of 
trials Honore.bl e Herbert R. 0' Conor, Governor of :Maryland; Albert N. 
Brooks, Veterans Civic Organization, Charleston, South Carolina.J Franklin 
H. Willia.ms, Attorney for the National Association for the Advancement of 
Cclored PeopleJ Mrs. Lula Mae Peterson., New Yo1·k City; Eliza.beth Session, 
mother of John Session; John Session, an accused; Chester Horne, Jr., a.n 
accused; John R. Woods, a.n accused. The following members of the United 
States Senates Honorable Ro~ert A. Te.ft, Honorable Arthur H. Vandenberg, 
Honorable James M. Mead, Honorable Thomas· c. Ha.rt, Honorable George L. 
Radcliffe, Honorable Millard E. Tyd~ ngs., Honorable Robert F. Wagner, Honor
able C. Homer Ferguson., Honorable Wayne Morse, Honorable Owen BrEJWster. 
The following members of the House of Representatives a Honorable Clayton 
Powell, Jr., Honorable Clare Boothe Luce, Honorable Emily Taft Douglas, 
Honorable John W. McCormack, Honorable John Phillips, Honorable Edith Nourse 
Rogers, Honorable John L. McMillan, and Honorable Helen Gahagan Douglas. 

4. Inclosed a.re a draft of a. letter for.your signature transmitting 
the record of trial to the President for his action and a form of Executive 
action designed to carry into effect the recommendations heretofore made, 
should such action meet with approval. 

L0o((~-J 
4 Inola THOMAS H. GREEN 

1. Record· of trial Major General 
2. Drft ltr sig USW ______'.!Jle__~E!..A.4.!.~~\_e_G_e_I¼,.e_r_~L------
3. Form of action ( G.c.u.9.a2. 15 March 1947)• .
4. Ltrs mentioned in 

par 3 above 10 
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WAR DEPARTMENT 

In·the Of'f'ice of' The Judge Advocate General 
Washington 25, D. o. 

DEC 1 o :.9-\6 · 
JAGQ·- CM 316765 

UNITED.STATES ) H&ADQUAR'lERS FORD OBD, CALIFORNIA 
) 

T• ) Trial by G.C .M., convened at 
. Fort MacArthur, California, lS 

PriTate MANUEL BENAVIDEZ ))) August 1946. Dishonora•le dis
(39709624), Attached Un- charge {suspended) and confine
assigned, Headquarters De- ) ment !or six (6) months. Post 
tachment, Post Operating Com- ) Stockade, Fort MacArthur, 
pa?JY, Fort MacArthur, ) · Oalif'ornia. · 
Calitornia. ) 

OPINION of' the BOARD OF REVJEW 
DICKSON, OLIVER and BOIIES, Judge Advocates 

1. The record or trial in the case of the above-named soldier., hav
ing been examined in the Off'ice or The Jud&e Advocate General and there 
found leg~ insuf.ticient to support the findings and sentence, has Hen 
examined 'by t1l8 Board ot Review and the Board submits this, ite opinion, to 
The Judge Advocate General. 

2. Accused was tried upon the .following Charge and Specificationi 

CHARGE: Violation of the 58th .Article o.t War. 

Specification: ~ that Printe Manuel Benavidiz, Attached Un
asaicned, Headquarters Detachment, Post Operating Compaz:iy, 
Fort MacArthur, San Pedro, California, (former'.cy Canpa?lY D, 
87th Infantry (Hq) Training Battalion, Infantry-, Camp 
Roberti, California), did, at Camp Roberts, Cali.tornia, on. 

· or about 7 February- 1944, desert the service ~ the United 
States and c11d remain absent in desertion mtU he n.i, appre
hended at Los .Angeles, California, on or about 27 May 1946. 

He pleaded not guilv to the Charge and Specification. He 1188 found cu.Uty
ot the Specification,· except the words "desert" and n1n desertion" aub-
etituting therefor, respectinq, the words "absent himself without lea-ve 
:trom.11 and •without lean•, of the excepted words not guilt.,,~ the aub-
etituted words, gu.Uv, am not guilt,r of the Charge but guilty of a Tiola- .. 
tion of the. 6l.8t Article ~ War. Evidence was introduced ot one previous 
conviction 1-y- special court,..urtial tor ••sence, wit.Aout leave fl'Oll 8 Janu-
&rJ' 1944 to 25 January 1944,. in violation ~ the 61st Articls of War, far 
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which he was sentenced to two months hard labor nthout confinement and 
to .tor.teit $10 ot his pay .tor two mtllths. r.n the instant case he was 
sentenced to be dishonorab~ discharged the service, to .tor.teit all pq 
and allowancee due or to become due and to•• con.fined at hard lal>or at 
such place as the reTiewing authority might direct .tor six months. The 
reviewing authority approved the sentence and ordered it uecuted, 8118-
pended execution o:t the dishonorable discharge, and designated the Post 
Stockade, Fort JlacArthur, Caillornia, or elsellhere as the Secretary ot 
War mi&ht direct, as the place of confinement. The result or the trial 
was pu.Dlished in General Coux-t-Martial Orders No. 161 Headquarters, Fort 
Ord, California, 13 September 1946. 

3. A8 preTiou1~ stated accused was .tound not guilt,' ot desertion, 
'but., by" exceptions and substitutions was found guil-ey- o.t alDsence without 
lean <R 30). The eTidence is am.ple to support thia finding ltut the record 
sbOW'B that the unauthorized a°Dsence occurred 7 February- 1944 (Pros. Ex. 1) 
and that accused -,ras not arraigned util 15 .August 1946 (R 2). 'l'here ie 
no indication that the statute of limitatiOD (A.W. 39) had been tolled 
and the record .rails to disclose that the accused wa21 cognizant ot his 

.. rights to plead the statute. The failure o.t the court to advise the ac-
. cueed of his rights in the premises is fatal error voiding the conviction 

of absence without lean (l1Cl4, ~928, ,ar. 67J!JI 39; CM 313593, _Saver). 
,. 

-
4. For the reasccs stated, the Board ot Renew is o:t the opinion that 

the record of trial is le&al.J.Jr insuf.ticient to support the . .tiadinge of 
cuilv ~ the sentence. - . 

<,. 
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JAGQ - CM ·,,316765 lat Ind 

WI>., JAGO., Washington 25., D. c. 

TOI The Under Secretary' of War 
~ 

1. Herewith transmitted for your action under Article of War 50½.,. 
u amended by the act of 20 August 19Yl (50 Stat. 724; 10 u.s.c. 1522) 
and the act of l August 1942 (56 Stat. 732)., is the record of trial in 
the cue et Private Manuel Benavidez (39709624)., Attached Unassigned., 

~Headquarters Detachment., Post Operating Company., Fort .MacArthur., . 
California. . 

2. I concur in the opinion of the Board of Renew that tbs record 
of trial is lega~ iruro.f'ficient to support the. findings of guilt;r and 
the sentence and., for the reasons stated therein., recommend that tbs 
.findings of guiliu and. the sentence be vacated., and that all rights., 
pri'rl.legea and property' of llhich this accused has been deprived by virtu• 
of the findings and sentence so vacated be restored. 

3. Inclosed is a form of action designed to carry into etfeot thia 
recommendation., should such action meet with your approval. 

2 Incls THCUAS H. GREEN 
1~ Record of trial Major General 
2. Form of action The Judge Advocate General 

-------------------------------~ ( o.c.M.o. 3., 2 Jan 194:7>- .. · 
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WAR DEPARTMENl' 
In the Office of The Judge Advocate General (29) 

Washington 25, D. c. 

JAGK - CM 316767 
l. 9 NOV 1946 · 

UNITED STATES ) FORT BRAGG,. NOR.fl CAROLINA. 
) 

v. ) Trial by G.C.M., oonvened at Fort Bragg, 
) North Carolina, 13 September 1946. Dis

First Lieutenant RALPH THOMAS ) missal and total forteit\lrea 
JONES (0-1319285), Infantry. ) 

OPINION of the BOARD OF REVIE'N 
SILVERS, MoAFEE and ACKROYD, Judge Advocates 

1. The Board of Review has examined the reoord of trial in the case of 
the above named officer and submits this, its opinion, to '.Ihe Judge Advocate 
General. 

2. Accused was tried upon the following oharge am speoificationa 

CHARGEa Violat·ion of the 61s~ Artiole of War. 

Speoifioationa In that First Lieutenant Ralph Thomas Jones, 
1449 Area Service Unit, War Department Personnel Center, but 
then a. member of 325th Glider Infantry, did, without proper 
leave, absent himself trom his organization and station at 
Fort Bragg, North Carolina from a.bout 22 March 1946 to about 
9 1/iay 1946. 

He pleaded not guilty to and was found guilty of the charge and speoitica.
tion. Evidence of one previous conviotion by general court-martial for ab
sence without leave from 12 November 1946 to 18 November 1945 was intro
duoed. He wa.a sentenced to be-dismissed the service and to forfeit all pay 
and allawanoes due or to become due. The reviewing a.uthority approved the 
sentenoe and forwarded the record of trial for action under Article of War 
48.• 

3. Evidence for the prosecution. 

The prosecution offered in evidence extraot copy of morning report of 
Compaey I, 326th Gli.der Infantry, dated 26 :?kl.rch 1946 showing aocused absent 
without leave effective 0100, 22 Maroh 1946. '.Ihe extraot copy was reoeived 
in evidence without objection as Prosecution's Exhibit A (R. 71 Pros. Ex.A.). 
First Lieutenant Robert A. Wagner who was Commanding Officer, Company I, 
325th Glider Infantry, for the period from about 13 Ma.roh to 14 April 1946, 
testified that acoused was absent on a. "VOCO" pass granted by the battalion 

, commander and was due,to return to the oompany at 1200 hours, 21 March 1946. 
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Accused did not return and he was shown A.WOt on the morning report (R. 10,11). 

Extract copy of the morning reports of Company I, 325 Glider Infantry, 
for 23 April 1946 s.nd 10 }{:ay 1946 was introduced in evidence a.s Prosecu.tion' s 
Exhibit B (R. 7, Pros. Ex. B). This exhibit showed accused dropp~d from 
the rolls or his organization on 23 April 1946, and from AWOL to duty ef
fective 9 Jf.a.y 1946. 

Evidence for the defense. 

After his rights a.s a witness were explained to him, accused elected 
to remain silent (R. 18 ). First Ueutenant James J. Mahan, regular company 
commander of Company I, 325th qlider Infantry, except -for the period from 
about 13 March to 14 April 1946, testified that he had given accused an ef
ficiency re.ting equiva.lent to satisfadtory for the period ending 30 June 
1946 (R. 13j Def. Ex. A)a that accused was highly attentin to hia duties 
as an officer (R. 14), and witness would have given him a higher rating 
had it not been for his absence without leave (R. 15). Lieutenant Mahan 
further testified that since accused's return to duty until 26 August ac
cused had been on sp_ecial duty in the regimental S-2 office, and that from 
9 May to 2 July accused had been placed under restrictions by the regimenta.l 
commander (R. 14,15,16). Under these restrictions accused was required to 
report, after duty hours, to the regimental duty officer every hour on the 
hour and was allowed no "VOCO" passes -(R. 14,16,17). After 2 July 1946 

· these restrictions were lifted and accused was granted at lea.st three 
week-end passes by the regimental commander (R. 14,16). On _26 August ac
cused was assigned to the Seventh ~ (R. 15). 

The defense introduced in evidence that pa.rt of·aooused'a 66-1 card 
pertaining to his efficiency ratings (R. 17, Pros. Ex. A). 

. At the time of arraignment and prior to pleading to the general is~ue 
accused offered a plea in bar to trial on the grounds that (a) accused had 
been punished for the offense by being placed under restrictions from 9 
May to 2 July 1946, and (b) the offense had been constructively condoned by 
his being fully restored to duty (R. 6). The.,court overruled this plea, 
whereupo~ accused pleaded not guilty to the-charge and specification. During 
the arguments on the motion the de(ense requested the court-to take notice 
of the restrictions which had been imposed on accused and that it be con-· 
sidered as mitigati~n, in the event the plea was denied (R. 6). 

Tho court, over the objection of the defense, directed the prosecution 
to produce the regimental commander for expla.na.tion as to the ca.use of the 

, delay in bringing accused to trial for his offense, and wey aocus~d was 
held umer restraint for such a long time during the interval between his. 
return to duty and trial. As an alternative.the prosecution offered to 
stipulate, to which the defense agreed, maintaining its objection,. however, 
that it Colonel Charles Billingsby, COlllmanding Officer, 325th Glider Infantry 
Regiment, wa.a present he would testify that the delay_ in bringing accused to 
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trial wa.s due to the faot that accused was tried by a general oourt-martial 
on 18 February 1946 and sentenoed to be dismissed the service, that on 24 
August 1946 e.n opinion of the Office of The Judge Advocate General was re
oeived holding the record of trial legally insufficient to support the find
ings and sentenoe and that acoused had been restricted pending review of 

.the general court-martial reoord (R. 19,20). 

4. ·The ruling of the court upon the plea in bar of trial on the ground 
of former.punishment and construotive condonation was proper. The evidence 

, fails to shaw that the reztrictionwas intended as punishment, indeed, it 
appears that it was imposed merely as an adm1nistrative measure· to secure the 
presence of accused. 'Ihere is no showing that any preliminary investigation 
was made, written notification of intention to impose punishment given, 
written record made, or other steps taken such as are enumerated by the Manual 
for Courts-Martial for punishments under Article of War 104 (CM 273060, 

··carrillo, 46 BR 365, 368). Also, the facts would not warrant a finding by 
the court that accused's restoration to duty constituted oonstructive oon
dona.tion, for even if constructive oondona.tion were applicable to crimes other 
than desertion, only the authority competent to order tri&l, in this case the 
division commender, has the power to condone e.n offense._ Since accused was 
assigned to duty in the regimental S-2 off'ioe by his regimental commander, 
no oondona.tion was effected (CM E'l'O 11401, Schultz, CM 270941, Boruski, 45 
BR 381,390). · 

Accused's initial absence without leave was established by properly au~ 
thenticated extract copy of morning report of.26 March 1946 showing accused 
from duty to absence without leave effective 0100, 22 March 1946. Although 
the morning report entry was ma.de several days subsequent to the effective 
date thereof the testimony of the canma.nding officer established the fact 
that the entry was based on his ,personal know:ledge. '.lhe initial absence 
having been established the presumption prevails that it continues until a· 
change in accused's status is .shown. 

The court.in inquiring into the cause of the long delay in bringing ao
cused to trial and his being under restrictions for a long period of time 
caused the prosecution to enter into the record evidence of a previous trial 
by g-eneral court-martial. '.!his action of the court did not adversely affect 
the substantial rights of the accused, the proof of his absence.without leave 

· being clear and convincing. · The knowledge of the previous trial was only in• 
cidentally brought to the notice of the court to show why accused we.a in a · 
status of restriction (CM 254809, Pavlus, 35 BR 365~367). 

5. War Department records shaw that accused is 32 years of age and 
married. From 4 June 1941 to 11 May 1943 accused served a.a an enlisted man 
and attained the grade of corporal. He graduated from the Infantry Officer 
Candidate School, Fort Benning, Georgia., and was appointed an« commissioned 
a second lieutenant. Army of the United States. on 12 May 1943. He wu 
promoted to the grade of first lieutenant on 25 May 1944. Accused served 
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overseas in the European Theater or Operations e.nd we.a slightly injured 
in aotion in Fre.noe on 2 7 Deoember 1944. On l December 1944 accused was 
found guilty of e.bsenoe wittlout leave from his organization from on or 
about 6 November 1944 to on or about 13 November 1944 e.nd on 8 December 
1945 he was found guilty of absence without leave from his command a.nd. 
station from on or about 5 November 1945 to on or a.bout 8 November 1946 
and from on or about 12 November 1945 to on or a.bout 18 November 1946. 
On ea.oh occasion he wa.s sentenced to restrictions and small forfeitures 
and the sentences were approved and ordered executed. Accused attended 
high school for 3-1/2 years and also attended Benjamin Fra.liklin College 
for om year. In civilian life he was engaged as grocery clerk and 
manager by-the Safeway Stores, Washington, D.c., for about four years 
and as building custodian, District of Columbia Publio School System, 
from 1938 to 1940. 

6. The court was legally constituted .and had jurisdiction over the 
a.ocused and of tbs offense. No errors injuriously affecting the substan
tial rights of the aooused were oommitted during the tria.l. In the opinion 
of the Boe.rd of Review the record of trial is legally suffioient to support 
the findings of guilty and the sentence and to warrant ·confirmation of the 
sentence. Dismissal is authorized for viola..tion of the 61st Artiole of War 
by an officer. 

_______________., Judge AdvocateCo leave 

, Judge Advocate 

·4 



(35~ 

JAGK - CM 316767 1st Ind 

/llUv ~ ti 1~46WD, J;,.J;O, Washington 26, D. c. 

TOa The Under Secretary _of Wa.r 

1. Pursuant to Executive Order No. 9556, da.ted J{,ay 26. 1945, there 
are trans~~tted herewith for your action the record of trial and the opinion 
of the Board of Review in the case of First Lieutenant Ralph Thomas Jones 
(0-1319285), Infantry. . 1 

.• 

2. Upon trial by general court-martial accused was found guilty of 
absence without leave from about 22,Mlrch 1946 to about 9 May 1946. Evidence 
of one previous conviction by general court-martial for absence without leave 
from 12 November 1945 _to 18 November 1945 was introduced. He was sentenced 
to be dismissed the servioe and to forfeit all pay and allowances due or to 
become ·due. The reviewing authority approved the sentence and forwarded the 
.record .of trial for action under Article of na.r 48. 

3. A summary of the evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Boe.rd that the record 
of trial is legally sufficient to support the findings of guilty and the sen
tence and to warrant oonfinnation of the sentence. 

From an extract copy of ·a morning report of accused's organization, 
properly admitted in evidence, and from the testimony of accused's immediate 
commanding officer, it appears that accused failed to return to his station 
at Fort Bragg upon the expiration, on 22 1-iarch 1946, of a pass given.him 
by his battalion commander. Accused remained absent from his station with-
out authority until his return thereto on 9 !.ay 1946. · 

4. Accused is 32 years of age and is ms.ri'ied. He attended high school 
for 3-1/2 years and Benjamin Franklin College for one year. From 4 June 
1941 to 11 May 1943 accused served as an enlisted :man and attained the grade 
0£ corporal. He graduated from the Infantry Off~cer Candidate School at 
Fort Benning a.iid'wa.s appointed and commissioned.a second lieutenant in the 
Army of the United States on 12 May 1943. lie was promoted to the temporary 
grade of first lieutenant on 26 Way 1944. Accused·: served overseas in the 
European Theater and was slightly injured in aci;ion in France on 27 December 
1944. His efficienay ratings for the period l July 1944 to ~l December 1945 
were "Excellent.n · 

On 1 December 1944 accused was found guilt-J of absence without leave 
from his organization from on or about 6 November 1944 to on or about 13 
November 1944 and.on 8 December 1945 he was found guilty of absence without 
leave from his command and-station fr-om on or about 5 November 1945 to on 
or about 8 November 1945 and from on or about 12 November 1945 to on or 
about 18 November 1945. On eaoh oooasion he wa.s sentenced to restriction 
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and forfeitures, and the sentences were approved and ordered executed. On 
19 February 1946 accused was found guilty of wrongfully and dishonorably 

. failing to pay the Fort Bragg Post Excha.nge the sum or $250, which sum 
represented worthless ohecks cashed by the Exchange for accused, and of 
wrongfully an:,. dishonorably failing to pay an indebtedness of $660.68, which 
sum accused as an agent fine.nee officer owed the 13th Airborne Division Finance 
Officer, in violation of Article of War 95. For this offense he was sentenced 
to be dismissed the service. The reviewing authority approved the sentence 
and forwarded the record of trial for action under Article of War 48. The 
Board of Review in the Office of The Judge Advocate General held the record · 
of trial legally insufficient to support the findings of iuilty a.nd the sen
tence on the ground that accused's. failure to pay the debts mentioned was. 
not, under the oircumsta.nces revealed-by the evidence adduced at the trial, 
of suoh·a wrongful and dishonorable nature as to constitute a violation of 
the 95th Article .of War. The Judge Advocate General concurred in the hold-
ing of the Boe.rd or Review and the findings o:(' guilty and the sentence were 
vacated by the reviewing authority on 30 August 1946 •. 

's. Due to the fact that accused has twioe before been oonvicted of the 
offense of absence without leave and_in view of his apparent inability to 
appreciate his responsibilities· as an officer in the Army, I recommend that 
the sentence be confirmed but that the forfeitures be remitted and that the 
sentence as thus modified be carried into·execution. 

6. Inolosed is a form of action designed to carry into effect the fore-. 
going recommendation should it meet with your approval.· 

Cll516'16'1 

'-
2 Inola THOMAS H. GREEN 

1. Record or trial Maj or General 
2. Form of aotion The Jmge Advocate General 
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· WAR DEPARTMENT 
(86)In the Office of The Judge Advocate General 

Wa~hington, D. c. 

APR 2 S 1947 

JAGQ - 011316770 

UNITED STATES ) XII TACTICAL AIR COMMAND 

v. 
) 
) 
) 

Trial by o.c.M., convened at 
Headquarters XII Tactical Air 

Second Lieutenant HARVEY ) Cornmand, APO 62, US krmy, 
G. SOI.ANDER (0-2015465), Air ) 30-31 August and 3 September 
Corps. .) 1946. Dj.smissal and fine of 

) $500.00. 

OPJNION of the BOARD OF REVIEW 
S'IERN, SCHENKEN and PARSONS, Judge Advocates 

1. The record of trial :in the case of the officer named above has 
been examined by the Board of R$view and the Board submi '!;a · this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifica
tions: 

CHARGE I: .Violation of the 83rd Article of War. 

Specification: In that Second Lieutenant Harvey G. Solander, 
29th Tow Target Squadron, 441st Air Service Group, did 
at Nortum, Germany, on or about 24 July 1946, throllfh 
neglect suffer a· Gowrrunent Vehicle; To wit; Jeep, 4 Ton, 
u.s. Jirr-ey- Vehicle number 20391441, of the value of more 
than$ 50.00, to be damaged. 

CHARGE II: Violation of the 96th Article of War. 

Specification li (Finding of Not Guilty). 

Specification 2: - In that Second Lieutenant Harvey G. Solander, 
29th Tow Target Squadron, 441.st Air Service Group, did, 
at Nortum, Germany, on or about 24 July 1946, wrongfully 
and mla~ drive a motor vehicle while 1mder the in
fluence of intoxicating liquor. 

The accused pleaded not guilty to all Charges and specifications and was 
ro1md guil-tu or Charge I and its specification, and Charge II and Speci
fication 2 thereunder. He was acquitted of the remaining speeificat:l,on. 
Evidence of one previous conviction by General Court-Martial of being 
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absent -,d.thout leave, in violation of Article of War 61 and being 
dnmk and disorderly, in violation of Article of War 96 was intro
duced. Accused was sentenced to be dismissed the service and to be 
fined $500. The reviewing authority approved the sentence and for
warded the record of trial for action \lllder Article of War 48. 

3. At about 2100, 24 July 1946, Sergeant John E. Hagan, of the 
yP Detachment at Nordholz, Germany, was called out to investigate a 
vehicle accident. Near the tom of Midlumd, he observed a tree which 
had been broken off about two feet above the ground. · Proceeding on . 
toward Bremerhaven he overtook a jeep which pulled over to the side 
of the road and stopped when witness blew his horn. · -The accused was 

· identUied as being the driver of this jeep, and when he stepped out 
of the vehicle his speech was rambling and hard to \lllderstand, .his · 
gait was unsteady and his breath smelled of liquor (R. 6, 7, 9, 13)'. 

Accused is jeep showed signs of having been in an accident - a 
piece of fresh green wood from a tree ·was lodged in t-0,e spring on the 
right front side, the part of the frame which projects to the front 
on .the right, supporting the right end· of the bumper, was bent and 
twisted, the fan belt pulley was bent and the fan was scraping an .the 
radiator (R. 11 and Ex. 6)! Accused told the MP in a rambling vague 
way that he had swerved off the road and had hit something (R. 9)°. 

A blood alcohol test showed 2.8 milligrams per cubic centimeter of 
blood, indicating that he was definitely intoxicated (R. 43). 

4. Accu.sed•s commanding officer testUied that accused was a con
scientious worker and did his work very satisfactorily. 

Arter being advised or, his rights, accused elected to remain silent,. 

5. The direct evidence establishes the fact that accused was 
drunk, that he was driving a vehicle -while in that condition, and that 
the Government. vehicle he was driving ms damaged and showed signs of 
having been in an ·accident. 

The r_ecord of trial does not show how the Government car was . 
damaged except accused 1s own statement that he had swerved off the road 
and hit something (R. 9). There is considerable evidence that accused 
was driving while drunk sometime after. the accident but there is no 
evidence as to the interval between the time the car was damaged and 
the time accused was observed driving while drunk nor is there an::, evi
dence as to how·far accused was from the scene 0£ the accident -when b, 
was stopped by Sergeant Hagan. 
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Negligence on the part of accused :in the operation of the jeep 
cannot ,be preswned. · The special rule stated in paragraph 1442, 1lanual 
for Courts-Martial, permitting a presumption o:f negligence m the 
injury or loss of property issued to an accused is limited to the par
ticular class of property described :in the rule and may not with legal 
propriety be extend~d to establish an offense with respect to property 
received and possessed by an accused under other and basically divergent 
circumstances as :in the present case (CM 221336, Tucker,. 13 BR 159) 
(CM CBI .54 Presley). 

The evidence is legally insufficient to support the f:indings of · 
guilty of Charge I and its specification. -

The record of trial shows (R. 37) that the court closed and re
quested the reporter to remain in the closed session. This was im
proper but not p~ejudicial to the rights of the accused (CM 244523, 
Bennett, 28 BR 345). · 

, The court in this case imposed a sentence of fine and dismissal. 
· A fine is specifically authorized under Article of War- 83 (Spec., Charge 
I). It is not specifically authorized under Article of War 96 but has 
been held to·be proper thereunder (JAG Bull. Vol. III, p. 281). The 
op:inion as to legal insufficiency of the Specification, Ch.u-ge I does not 
therefore affect the legality of the sentence imposed by the court. 

6. War Department records show that accused was born 29 April 1922. 
He completed three years of high school and did not graduate. He is un
IJlaI'l'ied. He enlisted as an aviation cadet on 27 .March 1943, was appointed 
a Flight Officer on 23 1"iay 1944., and a second lieutenant., AUS, on 9 April 
1945. He was reprimanded under Article of War 104 on 21 December 1944 for 
speeding and operating a car in a reckless manner on a public street in 
Shreveport., Louisiana. He was convicted by a general court-martial ·on 
7 January 1946 for five days I AWOL and being drunk and disorderly at 
Etwashausen., Germany., and sentenced to restriction to post for 6 months and 
forfeiture of $100 per month for a like period. His efficiency index is 
not known but his Commanding Officer testified at the trial that accused 
performed his work very satisfactorily. He was awarded the Air Medal on 
2 May" 1945for having,completed the required number of operational sorties 
against the eneJey". 

7; The court was legally constituted and had jurisdiction of the 
person and the subject matter. Except as noted above, no errors injur

.ious~ affecting the substantial rights of the accused were committed 
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. . 
during the trial. For the reasons stated, the Board of Review is of 
the opinion that the record or trial is lega~ insufficient to support 
the findings of guilty 0£ Charge I and its specification, but leg~ 
sufficient to support the finding of guilty of Charge II and Speci
fication 2 there'l.mder and the sentence, anct to warrant confirmation 
thereof. A sentence to dismissal is authorized upon conviction or a 
violation by an officer of Article of War 96. 

--~-------L/~-~--·------' _Judge.......... .Advocate 
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JAOQ - CM 3167?0 lat Ind 

MAY 2 1947fflh JAGOt Washhgton 25; D; c. 

~a The Under Secretary' ot War 

l. Pursuant to ~cutive Order No. ·9556, dated May' 26, 1945, 
there are transmitted herewith tor Y'our action the record a.t trial 
ad the opinion of the Board ot Reri.ew in the case ot· Second Lieu-
tenant Harvq o. Solander (0-2015465),_ .Air Corpa. · 

2. Upon trial by general· court.-martial this officer was found 
guilt)" of suffering a OoTermnent vehicle to be damaged through 
neglect (Spec., Charge I), 1n Tiolation of Article ot War 83, and of 
wr~ and unlawtul.ly driving a niotor nhicle while under the 111-
fiuence ot intoxicating liquor (Spec. 2, Charge n)., in Tiolatioa ot 
Article ot War-96. · He was sentenced to be dismissed. the aerrl.ce- anc1· 
to be tined $500. The re'fiewing authori:t¥ approved the sentence and 
forwarded the record ot·tr1a1 tor action under Article ol War 48• 

. 
3. A S'IJllll18l7 of the evidence mq be found :1Ji t.he accom~ 

opinion ot the Board of Renew. The Board is ot the opiaion that the 
record· ot trial 1a leg~ inaµfficieDt to support the finding• ol 
cullty' ot ·Charce I· and its specitication, but 1a lega~ aui'ficiat to -

.support·the findings of cuilty- of Charge II and Specitication 2 there
under and the sentence, and to warrant confirmation thereof. I cOJ1Cur 
:bl that ophion. · 

4. The eri.d•ce ahon that 1n German;r accused. was Oftrtalam · 
driving a jeep 1lbile 1n aa intoxicated condition.. A blood aloohol 
teat showed that he was detinitel.3" 1.iltoxicated. 

. 
· s. War Department records show- that accused 1IU born 29 April 

1922. Be aened as a Fli&ht Officer from 23 Mq. 1944 to 9 April 1945, 
'Wbea he waa appointed a second lieutenant. On 2 UQ' 1945, he wu 
awarded the A1r Medal. He was reprimanded under .Article ot War 104 on 
21 December_ 1944 for speeding and reckleH driving, and was convicted 
'&.r· a ceneral courtr-martial aa 7 Jan'l1&1"7 .1946., oi absence without leave 
and ot being drunk and disorder~ 1n public. 

6. In view ot all the c~tances, I recommend that the aea
t.ence be contirmed but that the fine of ISOO be commuted to a·reprimaad 
and a .tine of $1001 and that the sentence as thus modified be carried. 
into execut1011 but that the execuUon ot the dismissal be auspendecl
!1urinc cood behaTior. · 

I• 

' 
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7. Inelosed is a form of action designed to carry thi8 recom
mendation into effect. should. it meet with 7our appronl. 

c-316770 

THCJf,fAS H. GfiEEN 
Major General · 

2.Incl.8. The .Judge Advocate General 
1. Record of Trial 
2. Form o.t action 

--~--------------------( G.C.K.0.178• 20 lfa.y 19tT 
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WAR DEPARTMENT (41) 
In the Office of The Judge .Advocate General 

Washington 25, D. c. 

JAGQ - CM 316780 

U N I T E D S T A T E S ) 
) 

v. ) 

Private First Class CARL ~ 
D. LEECH. (43032.384), ) 
Company H, Infantry Regi- ) 
ment, School Troops, In- ) 
fantry School, Fort ) 
Benn,ing, Georgia. ) 

DEC 2 6 1946 

HEADQUARTERS FORT BENNTIJG 

Trial by G.C.M., convened 
at Fort Berming, Georgia~ 9 
August 1946. Dishonorable · 
discharge and confjnement 
for two (2) ye.rs. United . 
S~tes Disciplinary Barracks. 

HOLPING by the BOARD OF REVIEW 
DICKSON, OLIVER and .BOYIES, Judge Advocates·· 

_.. . 
1. The Board of Review has examined the record of trial in the cas~ 

of the soldier named above and submits this, its holding, to The Judge 
Advocate General. 

2. The accused was tried ·upon the .following Charge and Speci!ica-·, 
tion: · · · 

CHARGE: Violation of. the 9.3rd Article 'bf War. 

Speclfication: In that Private Carl D. Leech, Company H, In- . 
· fantry Regiment, School Troops, The Infantry.School, Fort 

Benning,. Georgia, on or about 22 June 1946, did -at 
Columbus, Georgia with intent_ to defrau~, falsely make an 
an indorsement in the words "Pfc Clarence H. Carlson" on a 

· certain check in substantially the follaring words and 
.figuresr 

. 
(SEAL) "THE FIRST NAtIONAL BANK :z6-131 

l.O 
·. -.. /~WAYNE, NEBRASKA June 10 1 1946 No.26.36 -

PAY. TO ~ ORDER. OFoPfc,· Clarence H1 Carll!lon $100100 , 
· . . THB l.ST NAT•L _ . 

· : . ~\ . ;..BANK- 100 DOLS OOC'l'S 
TO Lffl STOCK NATIONAL BANK • -- --

27-11· Onaha:_, ·Nebraska Mable J, Hurstad 
~Hie.eM Cashier· 

Asst . a 
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indorsed on the back thereof: 

11Pfc Clarence H. Carlson 
. 377622.36 

Co G, 2nd Inf Btn, Inf Regt 
Fort Benning, Ga. 11 · 

and other indorsements that are unintelligible, which said . 
indorsement was a 1'I'it:Lng of a private nature which might 
operate to the prejudice of another•. 

Accused pleaded not guilty to, and was_ found guilty of, the Specification· 
and Charge. No evidence of previous convictions was introduced. He was 
sentenced to be dishonorably discharged the service, to forfeit all -pay
and allowances due or to become due, and to be confined at hard labor, 
at such place as the reviewing authority may direct, for two years. The 
revie'ffin.g authority approved the sentence, designated the Branch United 
States Disciplinary Barracks at Camp Gordon, Georgia, or elsewhere as the 
Secretary of War may direct, as the place of confinement and forwarded the 
record of trial for action pµrsuant to_ Article of War so½. 

3. In the view we take of this case, it is unnecessary to discuss or 
consider arry of the evidence except such as bears upon the question of 
whether the check in question was actual:cy personally indorsed by the ac
cused as alleged. 

Evidence for the Prosecution& One Harvey N. Robbins, a clerk in the 
Gem Whiskey Store of Columbus, Georgia, testifled that on 22 June 1946 the 
accused entered the store and asked him to cash a check (identified by 
the witness as Prosecution Exhibit A) for $100.00; and that accused stated 
he 01YI1ed some cattle and received a check every month (R 7); that he 
consented to cash the check and gave accused his fountain pen for the pur
pose· of indorsing it; that he then watched the accused 1'I'ite the· name 
"Pfc. Clarence H. Carlson" and the designation of a military organization 
·on the back of the check (R 8, 21); that no one except himself and accused 
was i:resent; that, not having enough money in the till to cash the check, 
he went to a theatre located three doors away and got the money (R 8}; that 
he did not ask accused for any identification, but that accused volun
tarily showed him a pass made out to Pfc Clarence H. Carlson and said 
"let's make it legal" (R 9, 10, 18., 21., 22}; that he was in the Arrrr:, him
self over three years (R 19); that he knows that the only authentic pass 
is one signed by the individual to 1Vhom it was issued (R 19, 20., 21); that 
he doesn 1~ remember whether the pass presented by accused was signed or 
whether he looked to see if it was signed, and only remembers the type
written name Clarence H. Carlson (R 19, 20., 21); that he looked at the pass 

· and the check and both names corresponded, but he made no comparison ot• 
the signatures (R 20}; and that he did not look at the place for signature 
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on the pass (R 21); that he cashed the check by giving accused $100.00 
(R 71 ·9, 11); that accused then bought some liquor and paid for it (R 11, 
14) and also raid for two bottles previously bought an ~redit (R 14); 
and that he didn1 t !mow the accused by name at the time the check was 

·cashed (R 15, 23), nor·at the times he had sold accused liquor on credit 
(R 17) • 

Pfc. Clarence H. Carlson testified that he had sent to his bank for 
some money, was notified by the bank that a dr¥"t (or check) was being 
sent by air mail; that he never received the check, and then advised the 
bank to stop payment ( R 31, 32); that he had a Clas.s A pass on 22 June 
1946 and never authorized anyone to use it; that passes were kept in a 
small box in the custody of the Charge of Quarters when not in use (R 26); 
that his pass was missing when he called for it between the 20th and 25th 
of June., neither he nor the Charge of Quarters being able to f:ind it in 
the box; and that it was found in the GUStomary box a night or two later 
when he needed it again (R 27, 28). 

Evidence for the Defense. Arter explanation of his rights as a 
witness., the accused testified under oath that he had previously been to 
the Gem Liquor Store with other soldiers (R 51)., and on the firstruch visit 
to the store he was introduced by name to Harvey (ld.tness Robbins), and . 
from then on purchased liquor there four or five times on credit (R 52); 
that on 22 June he started drinking about 12 :30 and went by bus to Columb·us 
about·1:oo o•clock (R 54); that he.and a friend bought and consumed nearly 
all o:f a pint of whiskey; that the friend lef_t him and he ·continued to sit 
alone in the bar; that a soldier whom he did not know came in and sat do1m 
with him (R 55); this soldier said his name was Clarence H. Carlson and 
had on a combat badge and a School Troops patch - "9.ne thing I remember . 
in particular, he blinked his eyes a good bit. ·I don't !mow whether he was 
nervous - but he blinks his eyes a good bit. He had kind of per:forated 
scars - I don't know if you would call it a perforated face but he had a 
:few scars on his face and he had blond temples. His. cap was on and I 
couldn't see his hair - I don 1t know whet4er his hair was bleached or 
whether his hair wa~ black but his temples were bleached. I would say he 
was around 5 1 10" and ffliighed between 140 and 147 pounds" {R 58); that he 
and the soldier consumed the remainder of accused's liquor; that the soldier 

·asked him i£ he knew where accused could purchase liquo~ with.a check 
(R 55); that the soldiel' produced a check saying it "was already signed" 
and asked accused to buy him a fifth of liquor, and also told accused to pay 
his own previousl¥..-m.ade liquor bill; that he took the check•to the Gem 
Liq_uor Store and ~sked Harvey (Robbins) to cash it and pay :for a fifth o:f _· 
liquor and also to take out the amount accused already owed; that 11 I was · 
going to .show him my pass and he stated, •Leech, your identi:fication is not 
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necessary as long as you have been buying liquor from me 1"; that Robbins 
took the check and went out, saying he was going to the theatre, come 
back within three or four·minutes, and "give me the money and he took 
out for my two fifths and the fifth that I bought", whereupon accused 
left; that he then re'b..lrned to the Silver Moon -where he had left the 
soldier, and they continued drinking for a while; that they then separated 
(R 56, 57); that he had never seen the soldier before (R 57); that when 
this soldier handed hiin the check it was folded in three folds and he 
(accused) put it in his bill fold and never looked at it (R 56, 581 62); 
that Robbins did not give him a pen to sign the check (R 58); · that . 
Prosecution Exhibit A is the check in question (R 62); and that he did 
not write the indorsement on it:(R 65). -

At the direction of the Law Member, accused wrote his name, rank, 
serial number and organization on a sheet of paper (R 66; Court Exhibit 
B); the Law J/iember then dictated and had accused write the name, serial 
number, o:r-ganization arid station of the payee of the check as the same 
appears in the indors~ment thereon (R 66; Court Exhibit A). 

-4. It is clear from the foregoing that the only issue before the 
court was whether the accused indorsed the check in question as alleged. 
Indeed, by the very nature of the case that was the sole issue to be de
termined by the court. In a brief filed by individual counsel employed 

'by the accused the following charge was made as an assignment of error 
committed during the trial: 

"During the trial of this case, the Court qlosed after hear
ing all the evidence and arguments by both defense Counsel and 
the Trial Judge· Advocate. It spent quite some time in delibera
tion on the case, md then called prosecution and defense 
personnel to confer with the Court. At such conference the Court 
stated it desired to_ obtain some specimens of the accused's hand
writing, that he had made prior to the trial. At this point one 
of the Court a~pointed defense counsel produced from his pocket 
a property receipt slip, -which he stated he had gotten from the 
guard house records, and he stated the signature there on was 
Leech's. The Court then ~ade a..comparison of the writing on , 
this document, the endorsement on the check, and samples of hand
writing the accused had made dur:uig trial ( Court exhibits A and B) 
at the request of the Court. There were comments by various 
members of the Court., the property receipt slip was returned to 
the officer who had produced it., and the Court was again closed. 
In approximately five minutes Court was opened, and the record of 
any previous convictions called for, indicating a guilty verdict 

· had been reached." 
I 
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In a Certificate of Correction executed by the president and trial judge 
advocate of the court on 24 October 1946, it is stated: 

"It is certified that during the closed session of the 
.General Court-Martial appointed by paragraph 15, Special 
Orders No. 178, Headquar~rs Fort Benning, l August 1946, in 
the case the United States v. Private First Class CARL D. 
IEECH, that one member of this court suggested that a sample 
of the accused's hand writing, made before the trial, be ob
_tained. 

"The prosecution and counsels for defense were summoned 
and informed of the courts desire. At this point the reg~ 
larly appointed defense counsel handed the court a property 
slip, allegea.J..y signed by the accused. 

"The President-Law Member before viewing or· permitting 
other members to view this slip asked both the defBnse and 
prosecution \"lhether they desired to voice objection. Both the 
defense and the prosecution replied that they had no objection 
to offer. 

"The receipt slip lra~ then viewed by members or·the court 
and handed back to ~e defense counsel. 11 

It thus appears conclusively that (l) after the court was closed to 
deliberate upon its findings it was not satisfied that the accused wrote 
the indorsement on the back of the check, and was in a state of indecision 
upon that sole and vital issue of fact, and desired further proof in the 
form of a specimen of accused's handwriting made before the trial; (2) that 
the court then ·called before it in closed session the prosecution and de
fense counsel and informed them of its desire; (3) that the regularly ap
pointed defense counsel thereupon in the closed session of the court pro
duced and hanaed to the court a property receipt slip and stated that the 
signature thereon was the accusedts; and (4) that, with the express consent 
of the prosecution.and defense, the property receipt slip was vie"l'led by 
the members of the court and returned to dE:lfense counsel. That the alleged 
signature of th3 accused upon that property receipt slip immediately re
solved against the accused the court's doubts regarding the handw.dting in 
t,he indorsament is abundantly demonstrated by its findings of guilty. 

In his review of tha record of trial the staff judge advocate called 
this "incident of the· trial" to the attention of the reviewing authority . 
and stateda · 

"It is conceded that under ordinary circumstances the admis
sion in evidence of a material document not properly authenticated 
or identified would constitute prejudicial error especially when 
the evidence is recE!ived in other than an open session of the court 
and' in the absence of the accused. In this case, however, the legal 
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evidence of record is of such quantity and quality as practi
cally to compel in the minds of conscientious am reasonable 

· men a finding of guilty. Such being true, the illegal reeep
tion of the docwnent in question is not prejudicial, and 
may be disregarded entirely. The test to be applied is thus 
laid down in CM ETO 1693 (1944) quoted in Bull. J.A.G., lt.q 

' 1944, P• 185 i . 

•The test of legal sufficl.ency to be applied.in 
cases of admission of illegal evidence.us that the re
ception in any substantial quantity or illegal evidence 
must be held to vitiate a finding of guilty on the charge 
to l'ihich such evidence relates unless the legal evidence ' 
of record is of such quantity and quality as practically 

· to compel in the minds of conscientious and reas.onable , 
men the finding of guilty (CM 127490 (1919), CM 130415 
(1919),' Dig. Op. JAG 1912-30,-seo. 1284, P• 634; CM 2ll829 
(1939), 10 B. R. 133, 137). 1" ' 

. We are unable to concur with the staff judge .advocate 1s contentions, 
either that this illegally admitted document was insubstantial, or that 
the legal evidence of record is of such-quantity and quality as practi-

. cally to compel in the minds of conscientious and reasonable man a find
ing of guilty. As to the latter, the court's very frankly admitted in
decision patently proves that to its mind the legal evidence of record 
was insui'i'icient to prove accused 1s guilt beyond a reasonable doubt, much 
less "practically to compel in the minds of conscientious and reasonable 
men a finding of guilty". With this we agree. That the property- receipt 
slip, placed bei'ore the court then admittedly deadlocked in the _abyss 
of uncertainty-, was in fact the substantial factor which swayed the. court · 
to conclude, that the accused 'Wl'Ote the irxlorsement is inescapable. 

That placing the property receipt slip before the court and tlle 
court's consideration thereof in closed deliberative session WqS wholly 
illegal is obvious llhen fundamental principles of law and concepts of 
fair.dealing and fair trial are considered. Those principles and concepts 
are recognized and given expressi~n in the Manual for Courts-11arti~l. 

11 The· clearing and closing of a general or speo.ial court,.. 
martial is impliedly or expressly required by statute (A. w. 
19, A.w.· 31), during the deliberation and voting upon the find-
ings and sentence •.... · 

• 11When the court is closed, -all persons except the members 
'Who are to vote on the matter will withdraw, unless such memb.e;rs 
withdraw to another room for the closed session. See A.W. 30 
in this c·onnection 11 (~. 50, MCM, 1928). • 

6 
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Article of War 30 provides that: 

. "Whenever a general or special courtr-martial shall sit 
in closed session; the trial judge advocate and the assistant 
trial judge advocate, if any, shall withdraw; ~d-when their 
assistance in referring to the·record evidence is required, 
it shall be obtained in~ court, and in the presence of 
!:h!!. accused and of his counsel, if any there ~e"• (Emphasis supplied). 

Again in Paragraph 78!! of the Manual it is.prescribed that: 

11 The court sits in closed session during delibetation 
on the findings. Deliberation may properly include full . 
and free discussion as to the meri ta of the case." 

.And Paragraph 78,! expresses a mandatory injunction lfith respect to 
tc:ie. oasis of £~dings: 

110nl;y matters prbperl.y before the court as a whole may 
be con~idered. A member should .not, for instance, be influ-

. enped by any lmowledge of the acts, char~cter, or service of 
the accused not based on the evidence or other proper matter 
before the court· or o inions not in evi-
dence ; .....11 Emphasis supplied • 

rn· CM 156620, German,· the court was closed during the trial of the case 
and before final argument. Upon reopening,· and without having made ~ 
findings, it ~djourned for the stated purpose or· consulting.high~r. authority 
on certain questions. The record fails to disclose the nature of·those 
questions.. Upon reconvening, the court, without disclosing what advice it 
had received, immediately proceeded to find the accused guilty. It was held 
that the procedure was illegal, and ,that a court-martial is not permitted 
in closed session to ponsult any outside authority, and that the error 
was fatal to the conviction. 

It is true· that a court-martial has the power and authorit.r to require 
additional evidence, upon its own initiative. But the manner of pre
,senting any such additional evidence is clearly defined by the Manual: 

"The court is not obliged to content itself nth evidence 
adduced by the parties. Where such evidence- appears to be in
sufficient for a proper de'termination of any issue or matter 
before it., the court may and ordinari'.cy should, take appropriate 
action with a view to obtaining such available additional evi- . 
dance as is necessary or advisable £or such determination. The 
court may, for instance, .require the trial judge advocate to re
call a witness, to summon new witnes~,es., or to make investigation 
or inquiry along certain lines with a view to discovering and pro
ducing additional evidenc_e. 11 

• (p~. 75~ U:CM, ).928). 
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The language employed in the fpregoing provision plainly manifests 
· that it contemplates the presentation in £l2!n court of any additional evi
dence 1'hich the court may desire. In his Military Law·and Precedents 
(Second Edition., Reprint 1920., page 287), Colonel Winthrop said on this 
subject: 

. -
To permit the door of the court's closed~session to b~ opened for the 

admission of extra-judicial evidence ·or 1information never subjected to the 
tests of trustworthiness and truth provided by law plainly constituted fatal 
error; and that: error was in no way mitigated by the,,.defense counsel ts 
consent that the questioned 4ocument be considered by the court. Counsel 1.8 
powerless to waive or forfeit a right so substantial and vital to an ac
cused. The action. of the court in receiving and considering such evidence 
was illegal~ and as a· matter of law injuriously affected the substantial.• 
rights of the accused within the meaning of Article of Vfar 37. 

;. The court was properly constituted and had jurisdiction of the 
person and . the subject matter. Except as noted, no errors injuriously af
fcting the rights of the accused were committed during the trial. For the 
reasons stated, the Board of Review holds that the record of·trial is le
gally insufficient to sustain the fin9-~ngs of guilty an~ the sentence. 

_·&__.~....~.....·=_711,___,_._·~-·---'-""-=-=·""""""'/.._··_.___.,Judge Advocate 

----~-~-_.g._,._,,~ ...£11,1 ......__.,Judge Advocate ...-i·,......a;.a..:{a.·· ......~Jr;• .#,I..V::-:Z,:...·-. _.. 

\....._ 
·:,Judge Advocate .~~ 

8 
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_,. 

JAGQ - CM 316780 1st Ind 
Ot.L i 'l l94b 

1\ID, JAGO., Washington 25., D. C. , .;,,j,,-, 

TO: Commanding General., Fort Benning., Georgia. 

1. ·rn the case or Private First Class Carl D. Leech (43032384)., 
Company H~ Infantry Regimq,p.t., .School Troops., Infantry School., Fort 
Benning., Georgia., attention is invited to the_ foregoing holding by the 
Board of.Review that the record or trial is legally insufficient to 
sµpport the findings of guilty and the sentence., which holding -is 
hereby- app;-oved. I recommend that the findings of guilty and the sen
tence be vacated. 

2. -Under the circumstances of this case and in view or the con
flict in. the competent evidence., it affirmatively appears that the 
error injuriously affected the substantial rights of accused within the 
meaning or Article or War 37. • · · 

3. "When copies of the ~e_lished order in this case are. forwarded 
to this office th"Y should be accompanied by the foregoing holdin"g and 
.this indorsement.· For. cqnvenience of reference., please place the file 
number of t,he record in·braekets·at·the end of.the published order.,· as 
followsz 

(CM 316780) • 

HUBERT D. HOOVER1 Incl 
Colonel., J~ .Rec of Trial 
Acting The Judge Advocate General 
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WAR DEPARTMENT 
In the Office ot The Judge Advocate General 

Washington 25. D. c. 

JA.GH CM 316801 

·-UNITED STATES ) 
) 

v. ) 
) 

PRIVATE FIRST CLASS LEE A.. SMITH. ) 
(RA. 34874874) 3526th Quartermaster ) 
Truck Com.paey• and 1'ECBNICUN ) 
FIFTH GRADE EARL GREEK (44049060). ) 
3693d Quartermaster Truck Compaziy_. ) 

. ) 
) 
) 

,,, ( - t 

~ 'J ,j I,,. ....... • ;_:;'-;·\; 

HEADQUARTERS UNITED STATES ARl4I 
FORCES ,YF.STERN PACIFIC 

Trial b7 G.C.M. convened at Head
quarters. PHIBCOM. APO 358. 21 June 
1946. Sentences aa to each accuaeda 
dishonorable discharge. auapended. 
total torteitures. and confinement 
at hard labor tor three (3) years. 
Branch United Statei Disciplinary 
Barraclca. Camp YcQuaide. Calitonu.a 

OPINION ot the BOARD OF REVIER" 

HOT'lENS'lEIN, SOLF and FLANAGAN,-Judge Advocates 

. l. The record of trial in the cue ot the above-named soldiers has 
been examined in the Office ot The Judge Advo·cate General and there found 
legally insufficient to support the findings and sentence aa to each accwaad. 
The reoord ha.a now been examined by the Board ot Review and the Board 
submits this. ita opinion. to The Judge Advocate General. 

2. Accused were tried upon the following Charges and Speoificatia:ua 

CHARGE Ia Violation or the 96th Article ot War 

Speciticationa In that Private First Class Lee A. Smith. 
3526th Quartemaster Truck Co.mpal:11'. and Technician 
Fifth Grade Earl Green. 3693rd Quartermaster Truck 
Company•.acting jointly and in pursuance of a 00Dm10n 
intent. di'd. at.Manila. P. 1 •• on or about 1 May 1946. 
wrongfully and knowingly attempt to dispose ot about 
217 boxes ot lard. of value in excess ot t5o.oo. 
property or .the United states. furnished and intended 
tor the military aervioe thereof. ' 

CHARGE Ila Violation ot the 94th Artiole of War 

Speoiticationa In that PriTate First Claaa Lee A. Smith. 
3526th Quartermaster Truck Company-. and Teohnioian 
Firth Grade Earl Green. 3693rd Quartermaster Truck 
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Compaey. acting jointly and in pursuance ot a 
common intent., did,. at Manila,. P. I • ., on or about 
l ~ 1946,. wrongfully and will.fully apply to 
their o,rn use and ben~fit one truck,. ot the nlue 
ot about I 2,521.00, property" of the United Sta.tea, 
furnished and intended tor the military service 
thereof. 

Each accused pleaded not guilty to and was found guilty ot both 
Charges and ot the apeciticationa thereunder. F.ach aecused was sentenced 
to be dishonorably discharged the service. to forfeit all pay and allow-,, 
anoea due or to become due and to be confined at hard labor at such 
place aa the reviewing authority may direct tor three (3) years. The 
reviewing authority apprOTed each sentence and ordered it executed,. but 
auapende~ the dishonorable discharge until the soldier'• release troa 
confinement. 'Branch United States Di1ciplinaey Barraco,. Camp McQuaide,. 
California., or elsewhere aa the Secretary of War may direct., was designated 
as the place of conf'inement. The result of trial wu promulgated in General 
Court-Martial Ordera No. 1720, United states .An1J¥ Forces, Western Pacific• 
4a,ted 14 September 1946. 

3. The evidence tor the proaecution,. briefly summarized, ia aa foll011111 

A.bout 0830 hour,,. 1 llay 1946, on the basis ot information turnished 
by a confidential intor.mer,. Fir.at Lieutenant Agapito P. Manrique,. G-2, 
Military Police Command., Philippine Army, ind three ·other military policemen 
1n an automobile,. t~iled a truck driven by accused Green and Sldth along 
Dewey Boulevard, Manila. The truck was followed by a jeep occupied by tour 
Filipino ciTiliana. Along the way the jeep passed the truck and the truck 
followed the jeep. IJ.eute~t Manrique continued to follow the truck• · 
.Accused turned lett and drove the truck through a gate to a building occupied 
by the Paramount Restaurant. The jeep pa.ased on by the gate. Lieutenant 
Manrique and his military policemen tollcnred the truck and went around to the 
rear ot the building where they .f'ound the truck parked at the baok ot the · 
restaurant. Aoouaed were placed 111?-d•r arrest and were taken to AF\1ESPAC 
co11pound where they were eearched anci questioned (R 7•12). The oiviliana 
1n the jeep were not apprehended. the jeep had paaaed the restaurant gate· 
and waa tar a1'81', and the ciTilians in it were not taken into cuatod;y ( R 8 • 
11, l3t. Ho weapons were obsel"Yed in the poaaeaaion of the civilians in the 
jeep (Rs. 13). · 

A pier cargo tally issued to aocuaed Green waa achitted in evidence 
(Proa. El:. "D"J R 18),. llhioh showed that 217. boxes ot lard were placed on 
Green'• truclc and that the consignee was It was stipulated·~.M. Depot #17." 
that the lard in question had a value ot more than tso.oo (ii 7). · 

z 
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Accused Green made a pre-trial statement after being warned of his 
rights. No threats or promise of reward were made (R 15; Pros Ex A). 
In his statement, which vra.s admitted into evidence, Green stated that 
after he left the pier to go to Quartermaster !))pot 17 accused Smith, 
the armed guard, told him to turn left. 'When he did so:, three armed 
Filipino civilians told him to turn right and later to t.urn into a yard.
'When he did so, Lieutenant Manrique drove up and the Fl.lipino civilians 
ran away. Smith, the armed guard who us riding in the rear, told Green 
he did not shoot when they were held up because he did not have a clip 
for his carbine (Pros Ex A). 

After being advised o:f his rights, told that he need not make a 
statement, and that if he did, such statement could be used against him 
(Pros Ex B), Smith also ma.de a pre-trial statement which, in substance, 
-was similar to Green' e (Pros Ex C). 

4. The evidence for the defense· is summarized as .f'ollows, 

· A.f'ter receiving an explanation of their rights, accused Green 
elected to remain silent (R 19). Accused Smith testified .f'or the defense 
substantially as follows, On the day in question, Jle was riding in the 
rear of the truck and told Green to turn off into a side street to avoid 
traffic. A civilian jeep with four armed Filipino civilians ncame up in 
a jeep and shoved their guns on the driver" (Green) •. They ordered him to 
drive to Dewey Boulevard. Later they again drove near the truck and or
dered Green to go left to the cafe. Two Filipinos then got out of the 
jeep and toid accused 11 to get to the yard. 11 (R 20). The military police
men foll0'1Ved the truck into the yard and ordered accused to go to the 
Philippine Provost J!arshal•s headquarters. IJ.eutenant Manrique also gave 
the same order to the Filipino civilians in the jeep (R 21). Green re
membered the names and types of revolvers that the civilians had, because 
11they had their guns when Lt. :Manrique talked with them" (R 2o-21). 
Green .f'urther testified that he had never been to the cafe before and 
iaiew no one connected with the restaur~nt (R 22). 

5. IJ.eutenant Manrique was recalled in rebuttal by th:! prosecution 
and testified that he did not see the Filipinos in the jeep indicate where 
the truck was to go (R 25). The Filipinos were not present 'fihen he talked 
to the accused. Witness did not see anyone pointing a 11e.apon at the ac
cused and if the Filipinos in the jeep were armed and 1'18re threatening 
accused, be would have seen it (R 25-26). mien witness approached accused 
in the yard, they were standing behind the truck and one accused said to 
him, "I don•t know"llby' those two Filipinos directed me here" (R 25). 

6. The first question presented for consideration is whether accused 
did "wong:full;y and knowingly, attempt to dispose of about 217 boxes of 
lardtt as alleged (Charge I and its Specification). In paragraph 152.£, 
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Manual tor Courta-:idartial. 1928, page 190. an attempt is defined aa 
followat 

"An attempt _to colllllit a crime is an act done with 
intent to commit that particular crime, and forming 
part of a aeriea ot acta ,rhich 11111 apparently, it not 
interrupted by oir0Ulll8tanoea independent or the doer' a 
will, result in its actual commiasion. (Clark.) 

"An intent to conmit a crime not accompanied by an 
overt act to carry out the.intent does not conatitute 
an attempt." · 

Further in the same paragraph and under the element, ot proot' nece11a17, 
we finds 

"(a) That the accused committed an overt act which it' not 
interrupted by circumstances independent or the doer' a will 
would have resulted in the commission ot the ot'fenae. aa 
alleged1 (b) that the aocuaed intended to oommit that particular• offense (thi1 may usually be shown by the facts and circum• 
atancea surrounding the act)J and (c) the apparent poaaibili-q, 
ot committing the ottenae in the manner indicated." . ·' 

Aoeuaed were to take the lard to Quartermaster Depot 17 • The court 
· eTide.ntly disbelieved the contention by the defense that accused were 
forced age.inst their will by armed Filipino civilians to drive the 
loaded vehicle into the reata.urant yard. However, eTen if it be 
assumed.that accused voluntarily followed the directions ot the Filipino 
ci'ri.liana to the yard, and that no threats or dureaa ot all)' nature were 
uaed by the cirlliana. there is no evidence ot a:n:y connivance with respect 
to the lard between accused and the Filipinos. The mere 1'1.ot that acouaed, 
following direotiona, dron along a certain route and into the yard doea 
not, ia and ot itself, provide a reaaona.ble inf'erenoe that accuaed intended 
to diepose ot the la.rd either on their own account or pursuant to any pre• 
conceived agreement with the eiviliana. Accused oould haft followed 
the Filipinoa' directions to the restaurant tor a varie-q, ot other reaaona. 
1'here ii no_ evidence trom which 1t could reasonably- be interred that 
accused intended to Hll the lard to that particular restaurant ·nor, in 
faot, waa th• identity or any intended buyer established. There ii no 
evidence whatsoever a.a to the reason accused drove into the yard, and the 
posaibility that ttiey merely intended to have a cont-,rence with the cirlliana, 
or to eat or drink in the restaurant. is as reasonable an inference aa the 
inference that they intended to sell the lard to the reataurant. When 
LieuteDlll t :Manrique apprehended accused, they were standing at the rear 
ot the truck~ _No attempt to unload the vehicle had been.made, nor was 
there any other act there performed by acOU1ed which indicated an intent 
to di spoae of the la.rd. 
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"While we may be convinced of the guilt of the 
defendant., we ca.nnot act upon auoh conviction unleaa 
it is founded upon evidence which. under the rules ot •lmr., ia deemed sufficient to exclude every reasonable 
hypothesis except the one of the defendant's guilt. 
We must look alone to the evidence as we find it in 
the record., and applying to it the measure ot the law., 
ascertain whether or not it fills that measure. It will 
not do to sustain oonviotions based upon suspicions • *• 
It would be a dangerous precedent to do so., and would 
render precarious the protection which the. law seeks to 
throw around the lives and liberties of the citizen." 
(Buntain v. State (15 Tex. Crim. A.pp. 490) (U~deracoring 
supplied). - · 

The Board of Review is of the opinion that the evidence 1a legally 
insufficient to support the findings of guilty of Charge I and the Speoit1-
oat1on thereunder. 

It is alleged in the Specification of Charge II that accused wrong• 
fully and willfully applied the vehicle described to their 01IJl use and 
benefit. 

{!. Li.. 

Misappropriation and misapplication 1a defined in the Manual tor Courts
Kartial., 1928• par. 160l:_., page 184., as tollowaa 

"Misappropriating means devoting to an unauthorized purpose. 
Miaapplication is where such purpose is for the party's own uae 
or benefit. The misappropriation of the property or money need not 
be for the benefit of the accuaedJ the words •to his own use or 
benefit' qualify the word 'applies• only." 

The same paragraph above referred to also sets out the proof 
required, 

"(a) ·That the accused misappropriated or applied to hia own 
uae certain property in the manner alleged; (b) that such 
property belonged to the United States and that it was turniabed 
or intended for the military service thereof., aa alleged; (o) 
the tact• and oiroumstancea ot the case indicating that the aat 
ot the accused was willt'ully and knowingly' done1 and (d) the 
value ot the property., as 1pecified." 

' 

Accused were properly dispatched from the pier to deliver the lard at 
Q.tartermaater Depot 17. There wa1 110 evidence aa to the route wbioh they 
ahould follow hom the pier to Quartermaster Depot 17 • nor any evidence 
that the atreeta along which the truck wa1 driven conatituted a deviatiOA 
from any preacribed instructions u to the route accused were to follow 
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to their deatina.ti~. Aa hereinbefore stated. the evidence fe.iled to 
show that accWJed wrongi\illy attempted to dispose or the property. 
Therefore. the evidence may not be considered in this connection with 
respect to the alleged misapplication. 

Does the !"act that accused drove from the street into the ya.rd in 
the rea.r of the reata.urant. itself' constitute an applica.tion ot th• 
nhiole to their o,m use! For all that appears in the evidence the 
street on which the gate to the yard of the reata.urant wu Iiituated. 
was OD an a.uthorized route to Quartermuter Depot 17• It WU not ahown 
that accused were to proceed directly to their deatina.tion without · 
stopping. or that they were without authority to enter the restaurant 
enroute tor a meal. coffee. or for other normal purposea. 

7e For the reas~s stated the Board or Review is of' the opinion 
that the record of trial is legally inaufficient to support the findings 
'or guilty and the sentence as to each a.ccused. 

l"ill~'"""'.__.~= ______.• Judge Advocate...........,'4#-·

I
_/{4~~-------d_/4

. 
_____·'-l----•Judge Advocate 

---------------• Judge Advocate 

I , 
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JAGH - CM 316801 1st Im 

WD., JAGO, Washington 25, D. c. JAN 6 1947 

TOr The Under Secretary or War 

, 1. Herewith transmitted for your action under Article of War Soi., 
as amended by the Act of August 20, 1937 (50 stat. 724; 10 u.s.c. 1522) 
and Executive Order No. 9556, dated 26 May 1945, is the record of trial 
in the case of Private Fi:ret Class ~e A. Smith (RA 34874874), 3526th 
Quartermaster Truck Compaey-, and Technician Fifth Grade Earl Green 
("4049060)., 3693rd Quartermaster Truck Company. 

2. I concur in the opinion of the Board of Review that the record 
or trial is legally insufficient to support- the findings of guilty and 
the sentences and recamnend that the findings of guilty and the sentences 
be vacated and that all rights, privileges and property of which the 

accused have been deprived by virtue of the .t'indings and sentences so 
·vacated be restored. 

J. Inclosed ·is a form of action designed to carry into effect 
tnis recanmendation shoul<} such acti(?n meet with your approval. 

\~ ... \ 
2· Inola THOMAS H. G~N 

l - Record o£ trial Major General 
2 - Form of action The Judge Advocate Gereral 

~316801 

--------------------------------· 
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• WAR DEPARTMENT (69) 
In the ~rice of The Judge Advooa.te General 

Washington 25., D •. c. 

JAGK·- CM 316809 

21 NOV 1946 
UNITED STATES ) US MILITARY GOVERNMENT IN KOREA 

) 
v. Trial by G.C.M., oonvened at 

~ Seoul, Korea, 6 September 1946. 
Major HARRY W. PARDEE ) "Dishonorable discharge," total 
(0-906346), Air Corps ) forfeitures and confinement for 

) three (3) years. 

OPINION of the BOARD OF REVIEW 
SILVERS, McAFEE and ACKROYD, Judge Advocates 

1. The record of trial in the case of the above named officer has 
been examined by the ,Board of Review and" the. Board submits this.,. its 
opinion, to '.!he Judge Advocate General. · 

2. Tile accused was tried upon the following charges and specifica
tions a 

CHARGE Ia Violation of the 80th Article of War. 

Specification la In that ?m.jor Harry Pardee, Air Corps., Head
quarters., United States Army Military Government in Korea did, 
at Taejon,- Korea on or about 1 June 1946 unla:wfuily dispose of 
the following captured or abandoned property of the United States, 
namelya two Chevrolet trucks of the value of more than tso.oo, 
thereby receiving as profit to hiJ1JSe).t the sum of more than 
$50.00. 

CHARGE Ila Viol~tion ot the 93rd Article of War. 

Speo:ifioation h In that Major Harry Pardee., •••, did at Taejon., 
K"orea on or about 7 June 1946., with intent to defraud falsely 
alter a oertain receipt in the following words and figures., 
to wits 

S 104 MCC Materials Controls Corporation 'No. 6-3-16 
Seoul., Korea 

Contract No. Pl of 2 pages 
Shipped to , Datea 12,Maroh 1946 
Desti_na.tiona Taejon Provincial Transportation Oftioer · 
Terms a Chung Chong Na.mdo ·,,, __ Date Shipped 
In full 12 Mlr 46 From 

Car No. 
Sold to Moon Kap Tong Haw shipped and routea 

FOB 
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Description Quantity Price Amount 

Trucks, Jun, Numbers listed 16 ea.· I 225.00 3,600.00 
below 

0118073248 
63042 . 
17657 
2340~ 
1037 
11135 
19615 
23400 
18181 
82763 
122136 
1238737 
n106e 
23447 
53044 
.1266 
2219336 2 ea.. 150,000.00 

-2166496 
Origin & or Authority . 
Approved by /a/ MP.j W N Rider 
Above ~terials reoeived and found aa.tisfa.ctory (Signed) 
Charge Aooount Approved 

Whioh said receipt we.a a~riting of a publio :nature, whioh 
might operate to the prejudice of ano"ther. · 

I • 

CHARGE IIIa Violation of the 95th Article of War. 

Speoifioation la In tha.t Major Rarey Pardee,_•••, did at Taejon, 
Korea., on or about 7 J'lllle! 1946, with intent to defraud, wrong
fully and unlawfully alter am utter to Moon Kap Tong a oerta.in 
receipt in words and tigurea as tollowa, _to nta 

S lCM: H:C Material Controls Corporation No. 6~3-16 .. 
Seoul, Korea · 

Contra.ct No. Pl of' 2 pagea
Shipped to Pro'rl.noial Tranaportation 0.ftioer Datea 12 Maroh 1946 
De1tination1 Taejon Ch\mg Chong Namdo Fran 
Tenna1 .. Car No. 
In full 12 Ma.r 46 HOlr shipped and routea 

Sold to Moon Kap Tong FOB . 

2 
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Description· Quantity Prioe Amount 

Trucks. Jun. Numbers listed 16 Ea.. I' 225.00 3,600.00 
bel<JW' 

0118073248 
63042 
17657 
23402 
1037 
11135 
19615 
23400 
18181 
82763 
122136 
1238737 
711066 
23447 
53044 • 
1266 

2219336 2 ea. 150,000.00 
2166496 

Origin & or Authority 
Approved by /s/ Maj W N Rider 

Above materials received a.nd found Satisfactory (Signed) 
Charge Account Approved 

and by meana thereof did fraudulently obtain from the said 
Moon Kap Tong the·aum of 150,000 yen. he the said Major Harry 
Pardee. then well knowing that he did not have authority to 
make such alteration•. 

CHARGE IVa Violation of the 96th Article of War. 

Specification la In that Mljor Harry Pardee, •**, did at Taejon, 
Korea, with intent to defraud, on or a.bout 20 May. 1946, knowingl7 
and willfully a.pply to his own benefit ten fi:rty gallon drums 
containing 500 gallons of gasoline more or less of the value 
of a.bout I' 900~. ~roperty of the :r.tt.11ta.ry Govermnent in Korea.. 

Specification 21 (Findibg of not· guilty). - . · · 

He pleaded not guilty to all charges and specitioa.tiona. He wu found guilty
of a.11 the charges a.nd guilty of all the specifications except Specification 
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2 of Charge rv. He was sentenced to be 11dishonorably discharged" the 
servioe, to forfeit all pay a.nd allowances due or to beoome due~ to be 
oonfined at hard labor at such place as the reviewing authority JDJ.ght 
direct for three years. The reviewing authority, the Commanding General, 
U.S. Military Government in Korea., approved the sentence at:d forwarded the 
record of trial for action under Artiole of War 48. 

3. For the prosecution. 

In September 1945 the a.coused, who had been assigned to the 102nd 
Military Government Group, was stationed at Taejon, Korea, where he per;. 
formed the duties of Mayor of the ctty e.nd Group Transportation and Petro
leum Control Officer (R. 36, Pros. Ex:. 9) •. Under the provisions of Ordinance 
No. 24, Headquarters United States Army Military Government in Korea., dated 
5 November 1945, · there wa.s created a. 11 oorporation11 known a.s "Materials Con
trol Corporation• and such ordinance further.provided that 

' 
11 Th.e corporation is hereby constituted a.n independent agency of the· 

1 
Government of Korea for the purpose of aiding in and facilitating 
the procurement, receiving, handling, storing, safe-guarding, custody, 
a.coounting, sale and oth•r distribution- of all civilian relief a.nd 
rehabilitation supplies, surplus wa.r materials, and all surrendered 
or abandoned Japanese movable and tangible personal property which 
is the subject of market operations" (R. 15). 

Th.e ma.in office of the Materia!1 Control Corporation wa.s at Seoul, Korea, 
however, there was a branch office in Taejon where JJa.jor William N. Rider,. 
Air Corps, was at one time a director (R. 15, Pros. Ex. 4). For several 
months prior to March 1946, Mr. Moon, Kap Tong, the President of a large 
Korean lumber and fuel business wu officially employed by accused as a 
supervisor in the repairing and allooa.ting_of captured and abandoned 
Japanese vehicles to the various departments of the Military Government. 
He had also borrowed from the Materials Control Corporation some twenty 
of these truoks to haul fuel wood from the mountains (R. 20). Mr. Moon 
testified that he was interested in buying all "broken up truoks a.nd putting 
them together" a.nd that on or about 12 March 1946 the accused introduced 
him to 0 M.c.c.• where he purchased 16 of such vehicles fort~ sum of 3600 
yen, receiving a receipt therefor signed a.nd approved by 1•jor Rider, 
Ma.teria.ls Control Corporation director e.t that.t_ime (R. 21,23J Pros. Ex. 6). 
Sometime during the first pa.rt of June 1946 the a.ccuaed and his interpreter, 
Mr. Kwa.k, went to the office of Mr. Moon, where accused, through the inter
preter, informed him that he was offering for sale two trucks, the same 
being two or the twenty trucks which Moon had previously borrowed for the 
hauling of fuel for his company. After some discussion Mr. Moon agreed 
to pay the sum of 150,000 yen therefQr, stating that he needed the trucks 
~adly• (R. 22). About e. week later the a.ccused appeared at the office of 
Mr. Moon wher:e Moon's business manager, who had procured the money from a. 
bani:, counted the money in the presence of the other parties and delivered 
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150,000 yen to accused (R. 22.27}. Either Moon or his business manager 
mentioned a. receipt for the money and accused stated, "Bring that receipt 
that you·got from M.C.c •• ani I will add on to that receipt these·two 
vehicles" (R. 27). On the following morning }.h-. Moon took the receipt 
he had secured when he purchased the 16 iJ.unk: trucks to the office of ac
cused. left it and in the afternoon accused returned the receipt to him 
with two additional trucks listed thereon, numbered 2219336 and 2166496 
(R. 23 ). . 

Mr• .An, Chong Kun, business manager for Mr. Moon, testified that these 
transactions took place on or about 19 June 1946. 

First Lieutenant Thomas F. Parker. CAC, Chung Chong, Taejon, testified 
that he was branch director of 1.aterials Control Corporation, and custodian 
of its records a.nd that the Chevrolet trucks Nos. 2219336 and 2166496 were 
carried on his records as Japanese motor vehicles. the property of Materials 
Control Corporation, and that they had never been officially sold by the 
corporation (R. 13,17, Proa. Ex. 3). 

~h-. Clarence T. B~rbine, M&teria.ls Control Corporation salesman, .Seoul, 
Korea, testified that his duties involved the appraisal of and sale of cap
tured vehicles, that he had examined Chevrolet trucks Nos. 2219336 and 
2166496 and that according to his price lists these trucks had a resale 
value of between 15,000 and 30,000 yen ea.oh, however, upon objection by 
defense he was not permitted to give an opinion as to whether their values 
exceeded ;50 in .American·money CR~ 19). 

' On some date in May 1946 Mr. Moon purchased from accused ten 53-gallon 
drums of gasoline paying accused the sum of 1,104 yen per drum. This gasoline 
was in addition to the regularly authorized ration allowed Moon's :company and 
he was able to withdraw the gasoline from a warehouse by an order written and 
initialed by accused (R. 23-:-25, Pros. Ex. 7) •. 

Mr. Thomas P. Nock, Director of tlie Petroleum Distributing Agency, 
charged with supervision of the distribution of petroleum in the Provinces 

·of Chun&Chong Namdo and Chong Chung Pukto, which includes Taejon, testified 
that aocording·to his records 20 or 30 drums of 62 octane gasoline, out of 
a total shipm~nt of 119 drums, 16 January 1946, had been allotted to the 
102 Military Government and signed for by Major Pardee (R. 29) •. He further 
stated that only agents of the Petroleum Distributing Agency were authorized 
to sell gasoline ,to civilians (R. 31). Mr. Nock ma.de inquiry by letter to 
the accused as to the disposition of the gasoline allotted the Military 
Government at Taejon and on 11 June 1946 the accused replied by letter as 
follows a 

"Portion of gasoline assigned to K. T.C. Taejon, from K.T.C. Pusan, 
16 January 1946 to ~ovincia.l Military Government, Chung Chong Nando 
was 15 DrUI!S of 62 octane gasoline. This amount was signed for by 
the undersigned and distributed to Provincial Military Government 

.... 
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Depts for use. 11 (R. 30). 

John n. Braddock, oourt reporter for 25th Criminal Investigation Divi
sion, identified a typewritten statement signed by a.cc:used on 19 J~ly:. 1946 
and introduced in evidence as Prosecution Exhibit 9. Braddock stated that 
prior to taking the statement Agent Gower advised accused of his rights 
under Article of War 24, told him tffat e.ny statement he made could be used 
against ~im in the event of trial (R. 33-34). The statement, which was 
signed and sworn to before a summary court officer sets forth a series of 
questionable property transactions with Koreans and included therein is a 
complete confession that accused on 1 Ji.me 1946 sold to Moon the two trucks 
(1939 Japanese,num.bers 2219336 and 2166496) for 150,000 yen, retaining the 
money for his awn personal use; He also confessed that he took the receipt 
previously issued to Moon for 16 trucks and added the numbers of these 
trucks (2219336 and 2166496) thereto. He further admitted that sometillle 
after 1 Ma.roh 1946 (the date 15 drums of gasoline were consigned to him) 
he sold 19 drum.s to :Moon, Kap Tong, for 10,000 yen and used the money for 
his personal benefit (R. 36, Pros. Ex. 9). 

at the suggestion of the prosecution the court-martial took judicial 
notice of the provisions of FM 27-10, WD Basic Field Manual, "Rules of 
I?nd Warfare, 11 and more particularly paragraph 320 authorizing a.n arnw of 
occupation to take possession of movable property of the hostile state 
and situated in the occupied territoryJ paragraph 321 defining mova.ble 
property; paragraph 322 authorizing the occupying power to treat movable 
property as public property when the ownership is UDlcnownJ and paragraph, 
327 which states that all.captu~es and booty belong to the government of 
the captor (R. 11). 

4. For the defense. 

The accused elected to.testify as to the ~er in which his.confession 
was procured. He stated that he was first oontaoted by the Criminal\, investi
gation Division at the-Yung Dong Po Replacement Depot where C~ptain Sagar re
quested permission-to talk to him. Hd agreed to be interviewed. nte oapta.in 
asked if he understood his rights under Article of War 24. He replied that 
he did so understand. Accused ask~ if he was under arrest. and the captain 
replied, "No." He (accused) was so-nervous he had no idea of what was going 
on and considered the incident as a routine investigation or inspection. He 
was again advised of his rights after the statement was prepared and before 
he sign.ad it. Prior to signing -the statement he read same, including the 
portion thereof reciting, 

"I have read the foregoing statement in its entirety and !'ully 
understand its contents. 1'1.is statemen~ is made by me voluntarily 
and willingly without threat, or fear, or hope or reward., and the 
same is true to the b!3st of my knowledge and bel1ef11 (R. 35 .. 36). 

' 
At'~er being further advised of hie rights the aoouae~ elected to be sworn 
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as a witness in his own behalf but he did not testify ooncerning any of 
the ·offensea for which he was charged. He related his age. 47 years, his 
:imrital status, ·stating that he had three children all of whoin were in 
the service and that in civilian life he earned more money as a manager of 
a large trucking concern than he earned as an officer in the Army. The 
only entertainment he had found in Korea was to drink and "that's about 
all" (R. 38-39).' The prosecution did not cross-examine accused sinoe he 
did not testify to any matter concerning which he was ··charged. 

5. - Before pleas to the general issue were received defense counsel 
~ argued at length that the charges .and specifications, as drawn, violated 

the rule against unreasonable multiplication of charges (see par. 27, p. 
17, K;M, 1928). Although the Specification, Charge I, alleged unlawful · 
disposition of two Chevrolet trucks in violation of Article of rfar 80, 
am Specification 2, Charge IV., alleged that accused applied the same 
_yehicles to his own benefit in violation of Article of War 96, no prejudice 
resulted since the court acquitted accused of the latter alleged offense. 
The .above-quoted paragraph of the Manual recognizes that "there are times 
when sufficient doubt as to the facts or law exists to warrant ma.king one 
transaction the basis for charging two or more offenses. 11 

• The Specifica
tion, Charge II (avr 93h and the Specification, Charge III (AW 95), cover 
substantially the same tr~saotions but there is no illegal multiplicity 
as the same facts and circumstanoes IllAY give rise to two or more ·offenses 
e.nd an officer may be charged with and found gullty of violations of both 
the 93rd and 95th Articles of War, although the separate offenses stem 
from the same set of facts (CM ETC 10362, Hindmarsh; McRae v. Henkes, 273 
Fed. 108; CM 315575, Heilman). 

The Specification of Charge I alleges that accused unlawfully disposed 
of two Chevrolet trucks, "captured or abandoned property of the United 
States, 11 at a profit to himself .in excess of $50.00. Accused admits in his · 
confession and the evidence shows that at the time and place alleged he un
lawfully and without authority sold two t~uoks, each described by serial 
number. to Mr. :Moon, a. Korean civilian, at a. profit to himseof of 150,000 
yen. It was shown that these trucks were Chevrolets and it also appears, 
both from accused's confession and from the business records or the Ma.teria.ls 
Control Corporation, a. creature of the Military Government in Korea.; that 
these trucks were captured Japanese property. The oourt could properly 

. take judioial·notioe of &eotion V, W.D. Circular 64, 5 Ml.rah 1946, fixing 
the rate of exchange of the Korean yen at .066667 in United States money. 
That all captured property belongs to the United States is beyond dispute 
(AW 79; par. 327, FM 27-10; CM 310446, RuppelJ OM. 302833, ~). 

Specification 1 of Cha.rge_ IV alleges that the gasoline was the property 
of the ":Military Government in Korea. 11 The evidence_ shows that the United 
States Military GoverDment is the only military government in Korea.. The 
ownership alleged may be either that of the general or special owner (CM 
244621, Morrison, 28 BR 361). 
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It was suffioient therefore to allege that either the United States or 
the agency of the Gowrnment having actual custody of t~e gasoline was 
the owner (CM 2°66206., Heselwood., 43 BR 180). 

· the 
The evidence olearly shows that aocused wrongfully sold/gasoline to 

Mr. Moon, a Korean civilian, and kept the proceeds of the sale. Suoh 
acts certainly constituted a fraudulent applioation of the property to 
his own benefit as alleged in Specification 1 of Charge rv. The evidence 
further established that accused made a material alteration on an official 
receipt for property legally purchased by i~. Moon to cover up a.subse
quent illetal transaction as alleged in the Specification to Charge I., 
and that he fraudulently uttered such illegally altered reoeipt to Mr. 
Moon as alleged in the Specification to Charge -III. 

The Board of Review is of the opinion that the evidence, including 
accused's confession, clearly establishes his guilt of the offenses charged. 
The testimony of accused himself leaves no doubt but that his confession 
was obtained without threat or promise of reward. An Army officer of 
mature years cannot be heard to say that he was overreached in giving 
his confession to one his junior in rank_solely because he thought it was 
just a routine affair. '.!his it may have been. The confession is shown 
to have been voluntarily given. 

6. The court sentenced the aocused to be dishonorably discharged the 
service. Since accused was an officer this pa:rt of the sentence was inap
propriate. However, it was not illegal and the irregularity in form may 
be cured by the action of the confirming authority (CM 249921, Maurer, 32 
ER 229). 

7. War Department records disolose that accused was born 28 May 
1899 and is therefore 47 years of age.· He is married and has three 
children, e.11 of whom have served or are serving in the armed forces. Major 
Pardee was oommissioned a captain, Air Corps, AUS, on 21 May 1942, assigned 
duty at the ilF Teohnioal Tre.ining'command, Chanute Field, Illinois, where 
he was alternately motor transportation officer and assistant motor trans
portation officer until Ma.y 1945. On 10 .March 1945 he was promoted to major. 
His last efficiency report.shows a rating of excellent. ·From 21 May 1945 to 
14 July 1945 he attended The School or Military Government at Charlottesville., 
Virginia, but failed to meet the academic requirements. AJs a civilian he has 
had extensive experi_ence as general manager of a large motor transport company. 

' 8. The oourt was legally oonstituted and had jurisdiction over the ac-
cused and ~f the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed during the trial. In the opinion of the 
Boe.rd of Review the record of trial is legally sufficient to support the 
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findings of guilty and the sentence and to warrant confirmation _thereof. 
Dismissal is mandatory upon conviction for violation of Article of War 95 
a.nd authorized upon conviction for violation of Articleo of War so. 93 
and 96. 

~,~Judge Advocate 

Judge Advoo~te ---------------• 

• Judge Advocate 
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JAGK - CM 316809 1st Ind 

Nu~ ~ :) rn46WD, JAGO, Washington 25, D. C. 

TO& The Under Secretary of War 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of 1iajor Harry W. Pardee 
(0-906346), Air Corps. 

2. Upon trial by general court-martial this offi~er was found guilty 
of unlawfully disposing of two captured Chevrolet trucks, property of the 
United States, ih violation of Article of War 80, forgery.by falsely alter
ing a certain receipt for vehicles in violation of Article of War 93, by 
falsely altering and uttering a certain receipt for vehicles in violation 
of Article of War 95, and willfully applying to his own benefit ten 52-ga.llon 
drums of gasoline, property of ·the lidli ta.ry Government in Korea, in vipla
tion of Article of iia.r 96. He was sentenced to be "dishoiora.bly discharged" 
the service, to forfeit all pay and allowances due or to ~ecome due, and to 
be confined at ha.rd labor at such place a.s·the reviewing authority might 
direct for three yea.rs: The reviewing authority approved the sentence 
and forwarded the record of trial for action under Article of War 48. 

3. A summary of the evidence may be found in the accompanying opinion 
of the Boa.rd of Review. I concur in the opinion of the Boa.rd of Review that 
the record of trial is legally sufficient to support.the findings of guilty . 
and the sentence and to warrant confirmation of the sentence. I also concur 
in the opinion of the Board of Review that that portion of' the sentence im
posing dishonorable discharge, while inappropriate in the case of a commis
sioned officer, is not illegal. 

The. record shows that the accused, the town :Mayor, Group Transportation 
and Petroleum Cont~ol Officer, at Taejon, Korea, on or about l June 1946 
unlawfully sold to a Korean civilian named Moon, Kap Tong, two captured 
Chevrolet trucks, property of the United States, for the sum of 150,000 
yen; that he also, to conceal this sale, altered and uttered an officiai 
receipt which had b~en given 1bon by an officer of the Material Control' 
Corporation so as to include the two trucks in question; that on or a.bout 
20 May 1946 he 'tuµawfully sold to Mr. Moon ten 52-ga.llon drums. of 62 octane 
gasolin~·for the sum of 1,104 yen per drum, such gasoline being the property 
of the United States Military Government in Korea. The accused retained 
the proceeds of these illegal sales totaling 161,040 yen and used the money 
for his own personal benefit. 

4. The accused is 47 years of age and married. He has two sons and 

10 

http:forgery.by


--------------------------

• (69) 
" 

a daughter, all of whom served in the armed forces. His oldest son 
achieved a credJtable record as a pilot with the Eighth Air Force, having 
73 missions over Germany to his credit. His younger son served with the 
l~rines in the South Pe.c ifi c and the daughter was enlisted in the Women's 
Army Corps. In civilian life accused had wide experience as general 
manager of a large motor transport company in the Eastern United States. 

·ae was commissioned a captain, Air Corps, AUS, on 21 May 1942 and assigned 
to the Army Air Forces Technical Training Command, Chanute Field, Illinois, 
where he performed duty as motor transportation officer or assistant thereto 
until l;ay 1945. His efficiency ratings show excellent or better, although 
he failud the course in military- government at Charlottesville, Virginia, 
in July 1945. · 

5. I recommend that so much of the.sentence as proTides for accused 
to be dismissed the service, to forfeit all pay and allowances due or to 

·· become due and to be confined at hard labor for three years be confirmed 
and ordered executed. Accused was convicted of forgery, an offense made 
punishable by penitentiary confinement for more than one year by section 
72, Title 18, u.s.c. In view of accused's age and all the circumstances 
I recommend that an appropriate United ·States disciplinary barracks be 
designated as the place of confinement. 

6. Inclosed is a form of action designed to carry into execution the 
foregoing recommendation, should it ID?~t wi our approval. 

CK 516809 

2 Incls · 
1. Record·of trial J.fa.jor General 
2. Form of action The Jui ge Advocate General 

( G.C.M.O. 5n. 11 December 19-lB). 
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WAR DEPART1ENT. 

In the 0ffiqe of The Judge Advocate General. 
Washington 25, ·n.c-_.; 

JAGQ-CM 316812 

U N I. T E D . S T A T E S ) 
) 

v. ) 
) 

Private FRANK R. WALLRATH 
(42072432), Company F, ~ 
18'7th Glider Infantry. ) 

NOV 4 1946 

11TH AIRBORNE DIVISION 

Trial by G.c.M., convened at 
Sapporo,.Hokkaido, Japan, APO 
468, 23 August and 5 September 
1946. To be hanged by the 
neck until dead. 

Ol?INION of the BOARD OF :REVIEW 
DICKSON, OLIVER and McDONNELL, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
case of the soldier named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused vras tried upon the following Charges and Specifica
tions: 

CHARGE I: Violation of the 58th Article of W'a-. 

Specification l: In that Private Frank R. Wallrath, Company "F", 
187th Glider Ini'antry, did, at or near Nasugbu, Luzon, 
Philippine Islands, APO 468, on or about 8 February, 1945, 
desert the service of the United States by absenting him
self without proper leave from his organization, with intent 
to avoid.hazardous duty, to wit: Combat with the enemy, 
and did remain absent in desertion until he was returned to 
military control at ~atangas Province, Luzon, Philippine 
tsla.nds on or about 22 July, 1945. 

Specification 2: In that Private Frank R. Wallrath, Company "F", 
l8'7th Glider Infantry, did at or near Lipa, Luzon, Philippine 
Islands, APo 468, on or about 23 July, 1945, desert the 
service of the United States and did remain absent in dese:t'
tion until he was returned to military control at Manila, 
Luzon, Philippine Islands, on or about 11 February, 1946 • 

.CHARGE II:· Violatiop of the 69th Article of War• 

• 
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Specification l: In that Private Frank R. Wallrath, Compaey 
11_F", 187th Glider ;rntantry, having been placed in confine- . 
ment in the Regimental Stockade, 187th Glider Infantry, on 
or about 22 July, 1945, did, at or near Lipa, Luzon, 

. Philippine Islands, APO 468, on or about 23 July, 1945, 
escape from said confinement before he was set at liberty 
by proper authority. -

Specification 2: In 1hat Private Frank R. i'lallrath, Company 11F11 , 

187th Glider Infantry, having been placed in confinement in 
the Regimental Stockade, 187th Glider Infantry, on or about 
30 June 1946, did, at or near Tsukisappu, Hokkaido, Japan, 
A.P.O. 468, on or about 25 July, 1946 escape from said con
finement before he was set a.t liberty by proper authority. 

··cHARGE III: Violation of the 96th Article of War. 
(Finding of Not Guilty). 

Specification l: (Finding of Not Guilty). 

He pleaded not guilty to all Specifications and Charges. Upon motion by 
the defense at the close of the prosecution's case, the accused was found 
not guilty of Charge III and its Specification. He was found guilty of 
all other Specifications and Charges. No evidence of previous convictions 
was introduced. All members of the court present at the time the vote 
was taken concurring, accused was sentenced to be hanged by the neck until 
dead•.The sentence was adjudged on 23 August 1946. By second indorsement 
dated 5 September 1946, the reviewing authority returned the I'f)COrd of 
trial to the court for proceedings in revision, in a.cccirdance with para
graph 83 of the Manual for Courts-Martial. The indorsement stated., inter 
alia: 

113. Due to the severity of the ·sentence adjudged, and in 
view of the fact that said sentence is not mandatory for the of
fense, it.is desired that the court be afforded an opportunity to 
reconsider its sentence a!ter sufficient time has elapsed since 
the trial to insure careful thought an:1. deliberation thereon. 

"4• The members of the court present at the original trial 
should reconvene, reconsider their previous sentence, and either 
adl)ere to their previous sentence or revoke their previous sen
tence and upon secret written ballot adjudge a dii'ferent sen-
tence"• · ' 
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The· court was accordingly reconvened on 5 September 1946, all members 
llho ware present at the previous session being present, and adhered to 
its former findings and sentence. The reviewing authority approved the 
sentence and forwarded the record of trial for action pursuant to Ar
ticle of War 48. 

3. The evidence for the prosecution may be summarized as follows: 

!.• Specification 1 9 Charge I. A duly authenticated extract copy 
of the morning report of Company F, 18'7th Glider Infantry, was intro
duced in evidence and established the initial unauthorized absence of 
the accused on 8 February 1945 (R ?; Pros. Ex. 1). Accused's return to 
military control on 22 July 1945 was. proved by an extract copy of the 
morning niport of the same organization, introduced in evidence (R 7, 
8; Pros. Ex. 2). An extract copy of the morning report of Company F, 
18'7th Glider Infantry, introduced in evidence as Prosecution E:x:hibi t 
6, showd -the Record of Events of that organization for the dates 27 and 
31 January 1945; l, 4, 5, 6, 7, 8, 101 ll, 12, 13 and 15 February 1945 
(R 8). This record of the activities of the organization shows that 
during the periods immediately preceding and following accused's unauthoi
ized absence.his canpany was in combat with the enemy. The morning report 
entries for the dates of 5, 6, 71 8, 10 and 11 February 1945 reflect the 
following: 

"5 Feb 45- 1st Platoon less one squad rejd Co at Ag. Squad 
sent on patrol. to recannaisance caves W of Mt Aiming. 2 
EM WIA, 

I 

6 Feb 45- Left- ,Aga at 0800 marched 2½ mi and Co moved by 
truck to Tagaytay City aITived at 1900. 

7 Feb 45- Patrol sent to Mt Sungay was ambushed, returned to 
Co. l O KIA.- Co moved by truck 13 mi set up per.lmeter and 
sent out patr?~• 

8 Feb 45- Co marched to Las Pinas and set up perimeter on ar
rival. 

10 Feb 45- Co marched to Baclaran on So Manila Rd, set up 
perimeter. 1300 moved 2000 yds Nof Baclaran took up position. 
Re.ctived accurate Jap Mortar fire 4 EM SWA 

11 Feb 45- Co moved to Polo Field dug in a.rd ns subjected 
to arty fire. 11 · 

An officer of the· 187th Glider Infantry testified that on the 7th and 
8th of February 1945, Compaey- F and the balance of the battalion nre on 
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the road between Tagakai and Southern Manila and were pushing forward 
to get into Manila; that they were subject to enemy contact during that 
time; that there ns active patrolling; that the situation was hazardous; 
and that "We were surrounded by the enemy., actually" (R 9., 10). · 

12.• Specification 2 1 Charge I! Accused's initial unauthorized 
absence on 23 July 1945 was established by a proper extract copy of the 
morning report of Company F., 187th Glider Infantry., introduced in 
evidence as Frosecution Exhibit 2 (R 7., 8). The termination or· this 
absence and accused's return to military control on 11 February 1946 
were shO'Viil by another extract copy of the organization 1s mo:ming report 
(R 8; Pros. Ex. 4). An officer of Company D., 187th Glider Infantry., 
testified that during January and February 1946, he frequentl.y saw the 
accused in Ye Old Mansion Club in Manila; that the accused was introduced · 
to him as First Lieutenant Frank Gleason; that accused was wearing the 
insignia of a first lieutenant of -infantry; that accused said he had 
been a member of the 187th Glider Infantry, was at that time on terminal 
leave and a member ·of a crash boat squadron in Manila (R 101 11). The 
last time the witness saw the accused was in February 1946 when he visited 
accused at a detention baITacks outslde of .Manila where accused had been 
confined -when apprehended (R 1.2). 

2.• Specification 1 1 Charge II. The confinement or1he a·coused at 
the 187th Glider Infantry Stockade on 22 July 1945., and his escape there

. trom on 23 July 1945., nre established bi an extract copy or the morning 
report o.f' Company F., 187th Glider Infantry., introduced in evidence as 
ProsecutionExhibit2 (R7, 8).. · _ · · 

S.• S:eecification 2 1 Charge II•. 
; 

Accused's confinement at the 18'7th 
Glider Infantry Stockade on 30 June 1946 was established by an extract 
copy of the morning report ~f Compaey F., -l87th Glider InfantryI intro- -
duced as Prosecution Exhibit 5 (R 8). . 

The Commanding Officer of Company F signed Prosecution Exhibit 91 
which he testified is a confinement order and 'Which is addressed to the 
Police & Prison Officer and requests the confinement or the accused in 

-the regimental stockade {R 13). The adjutant of the Second Battalion., 
187th Glider Infantry., as such was custodian of the guard report of the 
187th Stockade., and ·identified an extract cow of _such guard report signed 
by him 'Which shows that the accused was confined on 30 June 1946 and 
escaped from confinement on 25 July.1946 (R 13., 14; Pros. Ex. 10). The 
Sergeant of the Guard., 187th Glider Infantry., testified that on 25 July 
1946 there was a prison break in which the accused and tl'l'O other prisoners 
escaped; that a cell bar was bent making a .hole Ja. rge enough for a man 
to crawl through; that the prisoners' sleeping bags were made up and had 
the mosquito netting tucked in around them to give the appearance that 
they were occupied; and that a hole large enough for a man to go through 
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was cut in the stockade fence (R 14, 15). The Provost Sergeant testi
fied that he received the accused into confinement as a prisoner on 30 
June 1946, and that accused escaped on 25 July 1946 (R 17). 

4. Evidence for the Defense. After being .t'ully advised concerning 
his rights as a witness in his own behalf', the accused elected to remain· 
silent (R 23). No evidence was offered by the defense. 

5. The record of trial admits of no doubt that the· accused de
serted the service on 8 February 19451 and that hs did so with the 
fixed p.irpose and intent thereby to avoid the hazardous duty of combat 
with the enemy. The Morning Report Record or Events or his organiza
tion, depicting combat with and casualties at the hands or the enemy both 
immediately prior to an:i after accused absented himself' without leave, 
as well as the testimony of an officer of- the 18'7th Glider Infantry, shar 
the desperate and perilous situation confronting the accused's company 
at the time. From these circumstances, plus the fact that accused re
mained absent for four and a half' months 'Without any explanation, the 
conclusion is inescapable that he' was motivated by an intention to avoid 
ths hazards of enemy action. 

It is equally clear from the evidence in this case that the accused 
absented himself without leave with the intention not to return to the 
service when he escaped from confinement on 23 July 1945, and that he 
remained absent in desertion until 11 February 1946, assuming in the mean
time an alias and posing as an officer on terminal leave. 

The evidence is also legally sufficient abundantly to establish that 
the accused was twice placed in confinement and twice escaped there
from, as alleged in Specifications 1 and 2 of Cbl.rge II. 

6. The objection by defense counsel to the introduction of the 
extract copy of the morning report admitted in evidence as Prosecution 
Exhibit 2 was without merit and was properly overruled. There was no 
evidence to indicate that the officer who made the entries did not have 
personal knowledge of the facts stated therein. 

The charge sheet shows that the charges were served an the accused 
on 15 August 1946 by First Lieutenant Leonard B. Farrell, Trial Judge 
Advocate. The order appointing the court to which the case was refeITed 
for trial, and which appointed Lisutena.nt FaITell as trial judge advo
cate, was dated 20 August 1946. And ths charges were referred to Lieu
tenant FaITell by first_ :indorsement on the charge sheet dated the same 

· day. Lieutenant, Farrell, therefore I purported to act in his capacicy 
as trial judge advocate and serve the accused with the charges before 
appointment as trial judge advocate. It does not appear from the record 
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ef trial, h01'8ver, that any or the accused's substantial rights 'Were 
in aeywise prejudiced or injurious:cy- affected by" this error. The 
Board of Review is consequen~ et opinion that this irregularity- ns 
harmless. In CM 238591 Nicholl, 24 BR 285, the majority- of the Bear« 
•f Review passed an identical error 11'1.thout camnent and held the record 
o.f trial legally sutticient, with :which The Ju<ige Advocate General con
<:Uff8d. 

7. The charge sheet shows that the accused is tnnv-one years 
and nine months ot age. He was inducted at Anned Forces Induction 
Station, New York, on 9 March 1944, 11'1.thout prior service. According to 
the renn of the Stat! Judge Advocate, accused's education censisted. 
of grammar school and two years in high scheol; he is single and claills 
to have been uployed as an auto mechanic on midget racing cars; he 
served eighteen months of a two-to-rive-year sentence in a reform scho•l 
for theft or auto parts; he was given seventeea weeks er basic training 
at Fort McClellan, Alabama, and attended the Parachute SehHl at Fort 
Benning for six 118eks; he was sent to New Guinea, Leyte and ~ LuzenJ 
he was tried by a special courtr-martial in New Gu~ea in Uovember 1944 fer 
absence without leave and received a sentence of three months confineaent; 
a cm report indicates that while confined in Manila pending retum to hi• 
unit he was sentenced to thirt, days confinement for attempt to escape; 
his AOOT score is 86 {Class IV). The allied papers to the record or trial 
sh•• that accused was assigned to Coa~ "F1', 187th Glider Intantr.r, en 
24 Januar;r 1945. Prosectttion Exhibit 6 shews that Compaey "F" departed' 
i'rom I.eyte on 27 Januar:r 1945 and was en route to w.zon 1'roa 27 te Jl Janu
ary 1945. Prosecution Exhibit 6 further shows that C..paey •r was in 
cm.bat from Jl January until 8 February 1945 when accll8ed deserted and tut 
the co11paey- suffered. tour casualties during this period. n:iere is nething, · 
.to indicate that accused had BnT e>ther cembat experience er that he was sub
jected to any- unusual combat strain. 

For the trial of this case it appears tran the record that captain Jaaes 
D. Holmes, l8'7th Glider Jnfantry,11U appointed as defense cwnsel and that 
Second Lieutenant Harold G. Jloore, 187th Glider Intantry,waa appointed aa 
us11'9tant de.tense coun21el. The recerd sl»"WB that the latter efticer was not 
present at the trial. Ho1'19flr., the accused stated at th~ trial that he de
sired to have First Lieutenant Robert L. McDaniels as hie special defense 
counsel. Captain Holmes, regularly appointed defense counsel,and First 
Lieutenant McDaniels, special detenn ceun.sel, accordingly represented the 
accused in the trial of this case. · 

On 30 Oct.ber 1946, Messrs. Henry B. Lama and Anirew J. Fe.1llman, 
attorneys representing the accused and his aether, appeared. in oral argu
ment betere the Board of :Review. Counsel also presented and filed. with the 
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BNrcl 'three brief's, as follcn: NU111ber one, brief on the record of trial; 
number 1;wo, brief' on the nn evidence; nmber three, brief on the medical 
questions. In support of brief number two, counsel al.so tiled with the 
B11ard the affidarlta of two former enlisted men whe wre associated with 
the accused; an attidavit of a former member of the W0111en•a Army Corps, 
who became acquainted 'With the accused during OJle of his absences; an 
affidavit of two members of a USO treep who becane acquainte4 with the ac
cused while 1n Manila; and the affidavit of· the f'ormer Criminal In
Testigation Division Agent who assisted in the apprehension •f the ac
cused. In support of brief number three counsel filed. an af'fidarlt •f' 
the Medical Record. Librarian ot Miserioordia Hospital, Hew York, ·New York; 
a letter from the Hospital .Administrator of New York Medical Cellege, 
Flewer and Fifth Avenue Hospitals, New York, New Yerk; a letter .fNl1 
Doctor William A. Fraser, ll.D., F.A.c.s.;· New York,_ New York; a letter 
.tran Doctor Frank s. Caprio, ll.D., Washington, D.c.; a letter .traa 
Doctor Louis s. London, M:.D., Washington, D.C.; a letter .traR Docter 
Walter Goldfarb, ll.D., Washington, D. c., and an affidavit of the accuse4 1s 
mother, Mrs. Elizabeth ll.· Wallrath. Mrs. Elizabeth 11. Wallrath accanpanied 
her counsel and also made an oral statement to the Board of Revin. The 
arguments of counsel, the briefs and supporting papers .tiled, and the 
~.tatemmt made by the mother of the accused have been care~ considered. 

s. The ceurt was legall.7 conatituted and bad jurisdiction ot the person 
and the subject matter. Ho errors injuriously- affecting the righta of the 
accused ware committed during the trial. · For the Naaons stated, the Board 
of Rerln is of the opinion that the Ncord of trial is legaJ.l1' n.tticient 
to support the f::lndings or guilty and the sentence and to warrant Ctlnfinna
tion thereef. The death penalty is authorized for deaertion in time of war, 
pursuant to ExeeutiTe Order 9048, 3 Febrnar,- 1942, as to et.tenses t.Aereatter 
ccmmitted. 
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• 
JAGQ-CM 316812 let Ind 

1%1 :, 1946 
WD., JAGO., Washington 25., D. C. 

TO& The Under Secretar;r of War 

l. llerewith transmitted :tor the action of the President are the 
recori. or trial and the opinion or the Board or Review in the case of 
Private Frank R. Wallrath (42072432)., Compaey F., 187th Glider ~antr;y. 

2. I concur in the opinion or the Boari or Rniew that the recori 
or trial iii leg~ sufficient to support the findings or guilty and the 
sentence and to warrant confirmation or the sentence. ' 

3. The record evidence .f1lll7 establishes that the accuaN deeer'tff. 
the service with the intent to uoid enay combat on or about 8 Febru-
ary 1945, and that be remained in d.eeertion Ul'ltil 22 J~ l.945. Th• mom
ing reporl record of- events or the accused's organization ehan that 
it ns in contact w1 th the eneJIY' £or several day:a ialediatel,1' preceding 
bis desertion. On 5 Februar,y 1945 two enlisted men were WOUilfld in action. 
On 7 Fel>ru.ary 1945 one officer was killed in action. Contact with the 
8Il8IJY' cantinued after.the acCU8ed left bis organization. On 10 Fe'bruar,-
1945 .tour enlisted men nre seriously' 'WDllllQed in act.ion as the result or 
Jap mortar fire. The organization was subjected to enemy artiller., fire 
on 11Februaz71945. en the 7th and 8th or Fel>ruar7 1945 th.I accused's 
organisation was puhing forward into Manila. The situation was hasard
oua. Ci1e officer of the organization testifi•• that •w. were s1UTolmie4. 
'b7' the enemy-., actuaJ.l.T'. Immediately' after accused returned to militar., · 
control on 22 July 19451 he escaped frolll conti.nement on the following 
dq and again deserted.. The recori 1ho111 that th1I period. ot deaertion_ 
continued. until about ll Februar;y 1946, and that during Jan'Q&Z'J' an4 Febl'Qa 
ary ot 1946 the accuse4i was po1ing as a first lieutenant of intantr;r, 
under an assumed. nae., and rep:reseniecl that he was on terminal len• an4 
us then a mnber ot a crash ltoat squaciron iD llan:!Ja•.Aft.er his return 
to milltar.r control., he again Heaped .frcn confinement 011 25 July' 1946. 

-. 
Before tbs reviewing authoritr took final act.ion, he :returnH. the 

record o! trial to the c011rt for proceediJJgs 1n :revision, in accordance 
with paracraph 83 ot the Manual tor Courts-MarUaJ., to attard the coon 
an oppoJPtuni'ti,y to :reconsider its sentence •art.er sufficient t:1M has 
elapsed since the trial to insure caretul thought and deliberation 
thereon". The court was accordingq :recomened, and adhered to its toner 
findings ancl sentence. The NTiewing auth.orit,r thereupc:11 appl'OTH the 
sentence and fornrde4 the record !or con:tirai.ng act.ion. 
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4. At. the time of trial the accused was 21 years and 9 montha o! 
age. He was inducted :mto the service at the .A.rmed. Service Induction 
Station, New Yoric, on 9 March 1944. Although no evidence o! pNVioua 
conrlctions was :mtroduced at the trial, ·the rniew of the atatt judge 
aa.vocate states that the accused waa convicted by special court.-martial 
in November 1944 for absence without lean and received a sentence of 

. three months confinement, and that llhile confined in Uanila pending 
return to his organizatiml in the instant case the accused was sen
tenced to thirty days confinement tor attempted escape. The staff judge 
advocate's review further states that in civilian life the accused · 
served eighteen months of a tllo-to-five-year sentence in a retonn school 
for theft or automobile parts. His AGCT score is 86 (Cl.us IV). 

5. On 30 October 1946, Messrs. Henry B. Lamm and Andrew J. Feinman, 
atto_:rneys representing the accused and his llOther, appeared in oral 
arc,.ment before the Board or Review. Mrs. Elizabeth ll. Wallrath, mother 
ot the accused., appeared before the Board at the ssme time. Three ~riefs 
nre iresented by counsel. Brief number one concerns the record ot 
trial proper. Brief nunber two is devoted to new evid,nce. Brief .mm,.ber 
three deals with mad.ical questions. In support of the latter brief, 
various affidavits~ letters fran hospitals and neuropsychiat~sta, 
as well u an affidavit of the accued's mother, are filed.· It appears 
that the accused suffered an epileptic attack at an early ac• and had 
subsequent recurrences thereof. The laBt such attack appears to ba'H 
been in October 1937 • Based upon the case histol'7 or the accusea, the 
belief is expressed b.T Bome of the medical experts 11b.ose statements •re 
sul:mitted that the accusesd may- have autteNd. an •epileptic equiT&lent•. 
at the times in question. It is stated that during an epileptic equiva
lent the person is complete~ unaware of what he is d.oing for an inde
terminate period,; that epil~psy is incurable and throughout the remainder 
of life is a potential; that the epileptic equivalents often take the 
form of unstable, irritable and impulsive acts llhich the patient 110ulci 
not ordinarily performJ and that although such sufferers do not lose 
consciousness and they mq remember their activities, they are unable to 
control their behavior and cannot distinguish between right and wrong. 
Other aff'idavits of former fell01r soldiers nre subnitted b7 counsel, 1n 

· 'llhich th.a belief of possible mental instabillv was expres1ed. I'n her 
appearance be.tore the Board of Review the mother or the accused d.escribed. 
his epileptic seizures. The Board or Review has considered all the fore
going. These matters have also had -ar:, careful thought. With the desite 
or resolving all possible doubt as to the accused's mental responsibility, 
and to obviate a.ey posaibility or an injustice, I have requested the re
Tiell'ing authority to have. the accused examined b7 a Board of Off'icer• 
convenecl under AR 600-500, and have requested that the Board's report be 
expedited and fornrded to this office. I do not find, either in the 
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record of trial or in the briefs and supporting-documents above re
ferred to, any evidence of mental irresponsibility sufficient to chal
~nge the legal sut.ticiency or the sentence or to warrant .turther 
delay in the final disposition of the case. 

• 
6. This case bas received wide publicity-, largely' occasioned, I 

am convinced, by the sentence adjuclged br the court. A total of 
approximately 5U letters and 55 telegrams have been received. Twenty-
tour United States senators and twenty United States congressmen have 
written l.etters about this case. Eighty-one petitions 111th a total of . 
approximateq 6,684 signatures, and eight resolutions from veterans 
organizations, labor organizations and others, have al.so protested the 
severity of the sentence. Many ot these communications are addressed 
to t.he President; all have been care~ considered•. 

A petition for, a writ of habeas corpus has been f'iled in the United 
States District Court tor the District of Colm.bia to test the legality 
or the trial and sentence. The case is styled "In the Matter of George 
B. :ilur,pby, Petitioner, against Robert P. Patterson; Secretary of War 
of the United States of .America, Respondent", and is Habeas Corpus N'o. 
,3102 on the docket of said Court. The cause is still pending. The last 
action of the Court,· taken on 28 October 1946, ordered that the 
previous:cy- entered Rule to Show Cauae q- t.he writ shoul.d not issue be 
continued subject to a two day call, and stayea am enjoined exac:ution 
of the death sentence pending final hearing and determination ot the 
case. 

?. Upon consia..ration of all the c;ircumstances, I am ot the opiniol1 
,that neither the exec:ution or the death sentence nor a long sentence to 
confinement is justified in this ·case. I according~ nCO!llDend that the 
eentence be conf'inned but canmuted to dishonorable discharge, forfeiture 
of all pa,- and allowances due or to beccne du. and cdntinement at hard 
labor tor ten years in a United States Disciplinary- Barracks, that the 
execution of the dishonorable discharge be suspended until the sol.dier•s 
Nlease tran confinement., and that the sentence as thus C011mUted ·an4. 
modified be carriet into exa c:ution. • 

8. In the event the report or the ec>ard of Medical Officers re
cent.:q- Nquested should. reveal pertinent data, th• case mq be .tart.bar 
examined at. that tim.e for all)l"opriat.e adm1n1 ..tratin action. . . 

9• Incloaed are a draft, Of & letter tor your signatUN, transmit
t41Jg the record to the President for his.action,. and a farm of Executbe 
action cltsigned. to carry into effect the foregoing recommendation should 
such action meet 111th approval. Ql 

CK 316812 l _ _. . e • \ ... 

4~~ • ~~---~~ 
l. Rec. ot trial THOMJS H. GREEN 
2. D.tt ltr for eig USW :tlajor General 
,3. Form or Exec. action . The Judge Advocate General· 
4. Briefs (.3), w/af'f'ids. and

ltrs . (G.C.M.O. 361, 3 I)Eo. l9t6).10 



WAR DEPARTMENT 
In the Office of The Judge Advocate General (81) 

Washington 25, _D. c. · 

MAR 5 1947 
J AGQ - CY '.316858 

. UNITED S'PATES )" ARMY AIR FORCES 
) TECHNICAL TRAINilm COWAND 

v. ) 
) Trial by' o.c.u., convened· 

. First Lieutenant WILLIAM ) at W' Military Training 
W. STROUD (0-2044760), ) Center, San .Antonio, Texas, 
Air Corps. 29 August 1946. Dismissal~ ~ total Jorfeitures and con- . 

) finement for six (6) months. 

OPINION of the OOARD OF REVIEW 
SCHEID, BOYI.ES and PARSONS, Judge Advocates 

1. The re cord or trial in the case of the officer named above has 
been examined by the Board of Review · and the Board subnits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Chai-ges and Specifica
tions& 

CHARGE It Violation of the 61st Article of War. 

Specifications In that 1st Lt William W Stroud, Squadron PB; 
3543rd AAF Base Unit, AAF Military Training Center, did with
out proper leave, absent himself from his comnand at AAF. 
Military Training Center, San Antonio, Texas from about 6 
July 1946 to about 16 Ju'.cy 1946. · 

CHARGE II1 Violation of the 94th Article of War. 

Specific~tionz In that 1st Lt William W Stroud, did at 
Selfridge Field, Michigan, on or about 9 July 1946, make a 
claim against the United States by' presenting to J. D. 
l6ir.field, 1st Lt, Air Corps, Finance Officer at Selfridge 
Field, 'Michigan, an officer of the United States duly au
thorized to approve, allow and pay such claims, in the amount 
or $177.08 for .flying -pay, 'Which claim was false and fraudu
lent in that 1st Lt William WStroud was not on authorized f'.cy
ing '5tatus, and was then knom by' said 1st Lt William WStroud 
to be false and fraudulent. · 
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Accused pleaded not guilty to., and was tound guilty ot, all the Specifica-
tions and Charges. One previous conviction was introduced ot a violation . 
of the 94th and 96th Articles or War. He was sentenced to be dismissed the 
service., to fo;rfeit all pay and allowances due or to become due and to . 
be confined at hard labor for six (6) months. The revining authority ap- · 
prOT•d on:cy- so much of the findings of guilty of the Specification of 
Charge I and ·Charge I as involves a finding of guilty of absence without 
leave f'rom 10 July 1946 to 16 Ju]¥ 1946., in violation of Article of War 61., 

'approved.the sentence., and forwarded the record of trial for action under 
Article of ·war 48. ·. · · 

3. Evidence for the ·Prosecution. 

An extract cow of the morning report ot accused's ar1anization ,ms 
introduced in evidence, sh~i in part as toll~• 

. "lO July 1946 

~ Stroud lf1JJ1am V (.AC) 02044760 1st Lt• 
. Sick lT to AWOL 6 Jul 46 . 

· Jack N Rivers., Major. AC." · 
(Pr1>s. Ex. 1). .. 

' Major Rivers identified the extract.cow cf th~ morning report (Pros.
Ex. 1; R 8). The defense objected "to the submission of this report"- (R 8). 
Defense counsel then requested permission to cross examine the ·w,1.tt1:ess as tg; 
the authenticity of the extract copy., •and also as to where he ,LJJaj. River!/ 
received his intonnation." Pemisi!lion to cron-e:xarn1ne· was granted. The 
oros~amination in part revealed:. · 

"Q When -was this entry made in your morning reports? 
"A It was made July l01?}l. 

"Q · From what 1.ni'orination did you make this report? , 
"A It was madq _from a disposition sheet that is put out b;y the 

hospital., dated July 10th., making.the entry aa ot J~-6th, 
and verified by letter dated the 16th ot J~. · .--

"Q ~d do you pave ,.that disposition sheet -with you!
"A This is the disposition sheet (indicatin:g). , . 

"Q "'Hw maey officers do you have ..... nll., I 1")ntt c:rosa ex-
amine on-that., I. will j\1.lt confine it to this. 'When was this 
extract copy madd 

"A The extract was made on or about J~ 30th• 

2 
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"Q As a matter of fact, you didn't have any record about Lieu
tenaz:t Stroud being reported as AWOL until· the 16th ot July, 
did you? 

"A The 10th of July. 

"Q ,vhat kind ot ini'onnation ·do you get; where do you get your 
ini'ormation? 

· "THE PROOECUTIONa It the court please, the prosecution submits 
that this entirely unnecessary and irrelevant, and it is de
laying the trial, because it says here in paragraph 97 that it 
is unnecessary to call the company commander to testily as a 
witness, the entey in the morning report is enough. (nd 27-
255, Military Justice Proce4ure.) 

. . ' 

•m LAW MEMBER: It was believed that the cross examination re-· 
!erred. to the authenticity _of ·the extract cow, and since it 
has proven otherwise, the objection of the defense counsel 
will bl overruled and the extract cow of the morning report 
will be received into evidence _and marked as requested_. -

(The extract copy of morning report 
(referred to was then received in · 
(evidence by the court, 'WaS read to 
(the court by the trial judge · 
(advocate, marked Prosecution'• 
(Exhibit No. l, and is hereto· 
(attached. • 

•THE DEPENSE: I am sure that this extract from the Judge Advo-
cate Genera11s ru1ing covers this case. · · 

"THE LAW MEMBER a If it does the revining authority' may-' pass 
upon it•. This court_ has passed upon its admissibility, and 
it is n01J an exhibit in this case. · 

"THE DmNSE: I still want it recorded that attention was called 
to an extraot .f'rom Volume 31 Bulletin No. 8 of the Judge .Advo
cate General tor August, 1944, page 337, subject· evidence. 

"THE LXW MEMBERa For the edification of the ·defense counsel,. TM 
· 27-255 was printed on 23 February, 1945, subsequent to the date 
of that opinion, ·and-'it is believed that T:t.l 27-255 is the au
thority' that will prevail at this particular time.• (R 9-10). 
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Without objection an extract copy or accuaed 1s organization, Prose-· 
cution Exhibit 21 was accepted in evidence. It states as ·follows & 

"16 J~ 1946 
Stroud, William W. (AC) 02044760 

. 1st Lt. . . 
~L to dy 1935. 

Jack N. Rivers, MAJ AC. 11 

0n recross-examination Major Rivers stated that when he 198nt into the 
squadron on or about 11 June 1946 the morning report words 198re not ac-
curate (R 13). · 

It was shOlfll by Lieutenant Colonel John M. Cassidy, Fli~t Surgeon, 
that aoc\lSed was hospitalized for a perio4 of over six months, .which aute
matica~ extended a temporary suspension fran !lying at the time accused 
was admitted to the hospital to an :indefinite suspension from flying (R 16). 
So far as the flight surgeon's records show he had been placed on an· 
:indefinite suspension lilich has never. been cleared•. He was on indefinite 
.suspension f'rom flying status for the months of May and June 1946. The ao-· 
cused took a physical examination relative to his flying status and it was 
recommended his indefinite suspension from flying be revoked (R 17, 19, 21) • 

. At this point the following appears :in the record: · 

"THE LAW MEMlER: Therefore, do you know if the accused is 
on f~ status or not, was be ever restored to flying status? 

"A. He was never .restored to i'1¥f.ng status ***11 
• 

* * * * 
"EXAMINATION BY.THE COtmT 

"Q Woul.d it be possible for a· man to be returned to full· 
f~ status without such information coming to the 
medical authorities on the base? · 

·"A No, they come to this headquarters, not the medical au
shorities, the headquarters here will write an order 
restoring this man to flying.status upon receipt of the 
proper authority from Arrrr:, Air Forces. ·He must be in 
posses•ion of an ~rder which returns him to a tlying 
status after an indef:inite suspension before he can 
again assume f'l.ying duties•. 
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"Q Is it possible that such an order could be·issued at this 
headquarters without the lmowledge of the Flight Surgeon? 

· "A He might have one in his possession." (R 21-22). · 

First Lieutenant &unit J. O•Connell., Base Unit Legal Officer testi
fied that on 21 August 1946 he and Lieutenant Williams., the trial judge 
advocate., talked l'lith the accused in Ward 9 of the hospital. The trial 
judge advocate told accused he was going to read the 24th Article of War 
to him., but accused stated he lmew about it (R 2.3-24). The accused said 
"he didn't wish to make any statement"-(R 24). The defense objected to 
the witness testifying on the ground"- The 24th Article of War was not 
read to him and there was no explanation made to him and that he was 
tricked into seying, something11 (R 24). ~e law member ruled as follows:. 

11The Law Member: On behalf of the prosecution., the law 
member objects to the word 'tricked' being inserted in there. 
There has been evidence that the accused stated he was aware of 
the 24th Article of War.11 (R 24-25). - · 

Accord~ to Lieutenant 0 1Connell the accused stated to hims 

"- that he had been granted a leave., and went home., and llhile 
he was home he had been drinking pretty regularly; when his · 
leave was up, he was aware that his leave was.up., and he did 
not send any te~grams., he knew he should have sent the telegram 
he stated, llhen his leave time was up. .And he stated that.his 
wife j she was causing some trouble., and his wife had gone o.ff on 
a vacation., and ~he took his money with her. And he took off_ 
£or some place, I believe he said it was in Michigan, and _he 
started out., headed for the place where his wife was vacationing., 
and he never did get there. He said he stopped in at $el.t'ridge 
Field and signed a pay voucher there and collected a partial 
payment. He didn't state it was a partial payment. He stated 
he did get paid there, signed a pay voucher; that he came back 
to San Antonio here, and he was here for two or three days be
l'ore he reported into the station. While he was here he stated 
that ~is sister called him., or he called his sister., and his 
l!liste:r- informed him she had been informed he was AWOL; and after 
twp_ or three days here in San Antonio he reported back to the 
station." (R 25-26). 

.. 
Accused acknowledged that Prosecution's Exhibit 3 was a true cow of a 
duplicate pay voucher he signed at Sel.t'ridge Field and that the amounts 
WQre the same (R 26-27). "The trial judge advocate told the accused •1t 
would make ·.the case a lot easier if he would stipulate certain things in -
there and answer the questions.• (R 31). The trial judge advocate was 
referring to making the "trial easier". (R 32). Accused was not told he 
would get off easier if he answered_the questions (R 33). 

5 



It was stipulated that if present, Lieutenant J. D. Murf'ield, 
. Disbursing 0f.ficer, Selfridge Field, would testify that the accused pre
sented a claim for.flying pay .for the period .from l May 1946 to 30 June 

· 1946 and payment .for such was made (Pros. Ex. 4). 

5e Evidence for the Defense. 

Major Jack N. Rivers was recalled as a witness for the defense. The 
following testimony ns givens 

"Q When did you receive notification !ran the hospital that 
Lieutenant Stroud was absent without leave? 

"A We received preliminary notification July 10.th, and the 
enteywas on the hospital disposition sheet, and received 
verification Jul:y 16th. 

"Q · I show you this letter. Have you seen that before? 
"A I have. 

"Q Can you identify it? 
"A That is a letter written to Squadron PB on the 16th ot 

July notifyi.net us - shall I l'ead the contents? 
' . 

"Q No, just identify it is al.le. 

(The letter referred to ns·then 
passed to the trial judge advocate. 

THE DE:FENSEa No objection? 

· THE PROSECUTION: Yes, if' you attempt to int.rod.uoe 
it in evidence, I certainly will object to it. . 

·THE DEFENSla I am going to ha:ve him identi.t)' it 
and introduce ·it in evidence. · · 

THE PROOECurIONa I object. to it as hearaay. It 
is not a record kept in the ordi.naey co\ll'le of business, and 
oertain4' can not come within arrr exception of the hearaq
rule. ' · 

· THE ~SEa I beg your pardon, it u a record, it 
, -came out of the file, Major Rivers brought it down to me• 

. . 

• •Q (B;r the Defense) Is this a part of your official reoordat 
• A This is part of our correspondence file, 78•• 
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THE PROSECUTION: It is correspondence, and not a 
record• -

THE LAV{ MEMBER: If the defense counsel is endeavor
ing to introduce that into evidence-,. it is quite conclu
sively proven to be purely hear.-say. If the defense counsel 
-.1.shes to examine the witness regarding facts therein con
tained, that are facts known_to the witness, he may have 
the witness use tpat memorandum for the purpose of refres~ 
ing his recollection. --- ~ 

•- THE DEFENSE: (Maj.Hall) May I ask a q-q.estiont 
Questions by the Defense & (Maj.Hall) 

11 Q Major Rivers, how did you get this information to enter it 
on the morning report of July 10th? 

•A The infonnation came out on the regular hospital publica-
tion known as the disposition sheet. 

"Q On -what date did that disposition sheet come outt 
"A The 10th of July. 

"Q Stating that all these facts that you have previousl.y•testi-
fied to occurred on that particular date? 

11A Not all1 no, sir. 

"Q On llhat? 
11 A Beg pardon? 

11 Q I say you stated that you received thai) information on the hos
pital disposition sheet. Did that state all these facts at 
that time? 

"A You mean, I suppose, the three entries in the moming report? 

"Q That is correct. 
"A It did not. It stated the fact of the AWOL, putting the man 

from sick leave status to a status of AWOL, and the entry was 
JI1ade as of July 10th. 

"Q In other words, your information was merely handed to you, 
and you had no knowledge of "the true .tacts of this ent.?71 

nA Except 1'hat the hospital tells me. · · · 

11Q You persona~ have no knowledge of itt · 

7 
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THE PROOECUTI0N: I object to this question as incompe
tent, i?Televant and inmaterial, whether he had personal know
ledge of the facts in the morning report or not. 

THE DEiiENSE: (Maj.Hall) I think that the morning report 
has been offered in evidence, may it please the court., and as 
a document in this case, and he has already signed to the fact 
that the stateinants therein contained are true. Therefore., this 
line of' questioning is in order. · 

THE LAY{ :M&MBER: Tha assistant defense counsel should bes
in mind that the moming report has already been introduced into 
evidence and is part of the evidence in this particular trial., 
and the court feels that this examination is redundant and supn
nuous in that these facts have already been brought out quite 
clearly." (R 3~). · 

It es shown by- Captain Royce L. Couch that he was detailed in the 
latter part of June 1946 to go to accused's squadron and straighten out 
the squadron's morning reports. The reports 110re not current (R 42). 

"Q Did Lieutenant _Stroudts name appear as in the hospital in. 
the D>rning reports? 

"A Not tom::, knowledge. 

11Q From your experience in handling and the preparation of' morn-' 
ing reports., could Lieutenant Stroud have been present in 
the orderly room and the orderly room not know about it? 

"A Definitely." (R 43:). . 

Arter the first of July the reports were in good condition (R 44,).· 

The investigating officer testified that he interviewed accused in 
Ward 9 of the hospital., that accused was warned of his rights., and stated 
he did not wish to make a statement. Accused was in the insane ward, 
'Where prisoners were also kept, the entrance was barred., . the room of' ac
cused was entered through a very heaV7 wo.oden door., the window of the roan 
was barred., "- The condition around there was that there was so many 
of these people who mre just loose inside there., running up and down yel
ling, just like anything you could see in et.he insane asylum., and it was 
very hard to even talk." (R 50., 53). At one point one of' the insane 
patients rushed int<) the room and tried to attack them but.he was pulled'out 
of' the room by a ward boy (R 50). After that he was locked., "in the cell 
with Lieutenant Stroud so that we could talk" (R 50). The place 'Where;,t.he 
interview was ,held was similar both to a room in a hospital and a cell in 
a jail. It was moderately clean (R 53-54). · 
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Lieutenant Colonel John M. ·Cassidy, flight surgeon, was called as 
defense llitness and stated that accused had been recommended to be re
turned to ~ing status (R 59). It was shann by Chief' Warrant Officer 
William F. Reno. that the certificate appearing on Prosecution Exhibit 
3, "••• is not a certificate at all. ·It is a form of a certificate, 
but not the particular certificate we require" (R 61). 

The trial judge advocate was called to the stand under protest, as 
a witness £or the defense. He testified that he went to the office of 
the defense counsel, Uktd if the def'ens_e counsel had any objection to 
the trial judge advocate taking a statement from accused., to 'Which the 
defense counsel replied that he did not want the accused to make any 
statement but that he had no objection to the trial judge advocate talk-
ing to accused (R 63). . , . . · 

The accused elected to take the stand after being advised of his 
rights as a witness and testified as to his military record; that he had 
been awarded the silver star, the Distinguished Flying Cross with tour 
clusters, the Air Mada~ with seven clusters, the Purple Heart with two . 
clusters, and the British Distinguished Flying Cross. He new 99 combat 
missions and has 614 combat hours (R 66-67). · · 

6!,. As to the Specification and Charge I •. 

The accused was found guilty of being absent without lean from lO 
July 1946 to about 16 July 1946. To substantiate such charge the prose
cution offered in etldence two extract copies of morning reports of ac
cused's orgaqization. The µrl.tial absence was sho111 by the extract cow 

· of the morning report dated 10 Juq 1946. The defense objected to the 
entry and urged that the cOlDllanding officer of accused who signed the 
morning report had no personal knowledge of the matter contained in the 
entry. It was definitely sho~, without contradiction that the only in
formation the commanding officer had with relation to the status of' ao- · 
cused * the time of the report was "- llhat the hospital tells me11 

(R 40) or "It was made from a disposition sheet that is pit out by the 
hospital - and verified by a letter dated the 16th of' July" (R 9). In. 
the view n take of the question it becomes unnecessary to decide 'Whether 
Prosecution Exhibit 1 was admissible as a mornini report as an exception 
to the hearsay rule within the meaning of paragraph ll?.1., .Manual for 
Couns-Martial, 1928. The exhibit was acceptable in evidence as a record 
made in the regular course· of business rlthin the meaning of the Federal · 
Shop Book statute (act of 20 June 1936, c. 64081; 28 u.s.c. 695J 49 Stat. 
1561), 'Which reads as f'ollows a 

9 
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11In any court of the United States and in any cour1; 
established- b7 .Act of CongreBB, any 'Writinc or record whether 
in the .form ot an entry- in a book or· otharwiae, made as a 
memerandum or record of U'i3' act, transaction, oc~rrence, or 
ennt, shall be admissible as evidence of said act, trans... 
tion, occurrence or event, it it shall appear that it was made 
in the regular course o.f' an:, business, and that it was the recu
lar course of such business to make such memorandum. or record 
at the time of such act, transaction, occurrence, or event or 
within a reasonable time thereafter. All other circW1Stancea 
of the mald:ng of such w.ri ting or record, including lack of 
personal knowledge by- the entrant or maker, ma::, be sho,m to at- . 
feet its weight, but they shall not affect its admissibilit7. 
The term 1business 1 shall include business, profession, occupa
tion, and calling of eTery kind." 

There is nothing in the Manual for Courts-Martial llhich leads to 
the oonclusion that a morning report may be introduced in eTidence ~ 
as an o.f'!icial writing. The exception to the hearsq rule relating to an 
o.f'ficial writing is based upon the probability of the truth of its con
tents because the officer or other person making it had the duty to knew 
th• matter stated and to-record it (MCM, 1928, par. ll7L P• 121)•. Entriea 
made in the regular course of business are adlll.iHible und•r the ·statute 
as constituting an exception to the hearsq rule, based 11.pcm the proba
billty of the trustworthiness of the records because the,- are a reut~ 
renection of the da,r-to-day acts, tran8actions, occurrences, er ennta 
of an organization. It ottered evidence is 1h01111 to be the product ·ot the · 
regular course o.f' business i'ollond the evidence is admissible (CU 312023, 
Schirmer). The recular course of 'business pertaining to thia cue is es
tablished by the provision of paragraph 7J., AR 40-,90, 21 January 1946 
(Administration of Hospitala), · 'Which reads as tollon a 

•Imm.ediatel.y upon diaconry that a P.&tient is absent with- . 
out. lean notification 'Will 'be ginn to his immediate com
manding off'iear. • 

The usual pr•sumption or regularity" would indicate that thi.8 procedu.re wu 
followed in ·this case (CM 313619, Coppock). , The connand1nc otticer of the 
accused was d~ notified by the h.apital on 10 J~ 1946 that. accused 
was absent without leave as of 6 Jul,- 1~6. · 

The defense raised no objection to the introduction et Prosecution 
Bl:hi'bit 2 being an extract cow ot the moming report of acow,edta organi-
sation as follOWI: · 
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"16 Juli 1946 
Stroud, William w. (AC 02044760) 
1st Lt. 

AWOL to dy 1935. 

Jack N. Rivers, MAJ AC." 

Assuming Exhibit 2 to be subject to the same objection as Exhibit· 1, 
it was nevertheless admissible under the Shop Book Rule tor all of the 
reasons as sat out ldth reference to Exhibit l. .A.ccording]J, the 
record is legally sufficient to support the finding or guilty- of the 
Specification and Charge I. · ' 

b. As to the Specification and Charge II.- . 

The prosecution failed to show that accused ns not entitled to draw 
flying pay for the period alleged in the specification. On the con
trar.r, it"is indicated by- prosecution's witness, the Flight Surgeon, upon 
whose testimony the prosecution's case rests, that accused had been rec
omnended for his ret'llm to flying status, that the headquart.er1, not the 
medical authorities, 110uld write the order restoring him to .tlJrini atatus, 

. and that accused must be in possession of an order which retums him to 
f'4ring status betore he can assume !'lying duties~ The lfitness was then 

. asked direct'.cy': · · 

"Q' Is it possible that-such an order 11'0Uld be issued at this 
. headquarters without the knowledge or the Flight Sur-

geon? · · 
•A He might have one in his posse.ssion." (R 22). 

-Thus -the evidence on which the conviction of this specification and 
charge is to rest is as consistent lfith innocence as with IUilt and is -
insufficient to, sustain .the ·.rinding of guilty- of such specification and 
charge (CM 216425, m!.J et al., 49 BR 99). · · 

0 

.Q.• As to' the testimgnY or Lieutenant »nmit J. O'Connell. 

It is noted that this oplllioQ ·or the Board of Review doea not take 
into consideration j;he alleged statements of. the accused to Lieutenant 
O'Connell. _The _record ot trial shOlf'S that the accused origina~ stated 
to the investigating officer that he did not lfish to make a statement. 
Subsequlmt'.cy', the trial judge advocate and.the de.tense couneel held a 
ccnversation 1n the office o:f' the defense counsel as follows a 

•Q Lieutenant Williams, an or about the 21st ot August, did 
you have occasion to come to ms- o:f'.fice 1n connection 
lfith this case? 
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"A I did. 

"Q During the conversation that ensued between you and Lieu
tenant Stroud's defense counsel, did you make tmy request 
of that counsel to take statements from Lieutenant Stroud? 

"A I didn '· t make any request, but I asked if you had any ol>
jection. 

"Q Vi.hat was the defense counsel's reply'? 
"A Your rep'.cy', as I recall, was that you did not want the ac

cused to make any statement, but you had no objection to me 
talking to him." (R 63) • 

Thereafter, the trial judge advocate, taking the Base Legal Offi
cer with him, for no other conceivable purpose than as a witness, inte~ 

~ viewed the accused, who again reiterated he did not wish to make a state
ment and th.at he wouldn 1 t -talk to anybody but Colonel Roundy (defense 
counsel) (R 24). Thereafter., following dubious statements of the trial 
judge· advocate as to it making •the case a lot easier·if he would · 
stipulate certain things in there and _anS"W8r the questions", he made cer
tain statements which resulted in the trial judge advocate using the Base 
Legal Officer as a witn~ss to testify to the statements of accused._. The 
actions of the trial judge advocate in securing the statements ~f accused 
were so iITegular as to have required the court to exclude such statements 
from the record and failure of the court so to do was. error, but non-
prejudicial. · 

6. Accused, at the time of the conviction of the offenses for llh_ich _ 
he was tried., was 24-8/12 years of age and has been in the military service 
since 17 June 1940. He was conmissioned on l October 1943, in England, 
llhere he went as a Staff Sergeant bombardier; he was shot up three times 
while in ETO; he was awarded ~he Silver Star, the Distinguished Fly'ing 
Cross_ with four clusters., Air Medal with seven clusters, the Purple Heart,
two clusters., and the Briti~h Distinguished Flying Cross; he flew ninety-
nine combat missions., six-hundred and fourteen combat hours; he was tried 
by a general court-martial on 12 March 1946., for violation of Article of 
War 94 and Article of War 96 and convicted of wearing the insignia of a 
Lieutenant -Colonel of the United States Arr.rr:r, and of presenting claims 
against.the United States for payment as a Major and a Lieutenant Colonel; 
he was sentenced to be restricted to the limits of his post for three 
months and to forfeit one~hundred ($loo.co) dollars .of his pay for three 
months. The record does not disclose any civilian ~riminal record or de-· 
linquencies. 

7. For the reasons stated the Board of Review is of the opinion 
that the record of trial is legally insufficient to support the finding of 
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guilty as to the Specification and Charge II; but legally sufficient to 
support the findings a£ guilty of the Specification and Charge I; and 
the sentence, and to warrant confinnation thereof. Dismissal is au
thorized upon a conviction of a violation, by an of!icar,.of Article of 
War 61. 

ge Adwcate 

Judge Advocate 
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JAGQ - cM Jl6858 1st Ind 

VID, JAGO, Washington, D. C. MAR 10 1947· 
TO: The Under Secretary of War 

1. Pursuant. to Executive· Order No. 9556, dated 26 May 1945, there 
are transmitted herewith tor your action the record or trial and the 
opinion ot the Board o:t Review in the case or First Lieutenant William 
w. Stroud. (o-:2044760), Air _Co:rps. . 

2. Upon trial by general court-martial this officer was f'ounEl guilty
o:f being absent without leave .trom his comiiand from about 6 J~ 1946 to· 
about 16 J~ 1946 (Spec., Charge I), in violation of' Article ot War 61, · 
and of' making a .f'alse claim against the Government (Spec., Charge II), in · 
violation o.f' Article ot War 94. He was sentenced to be dismissed the 
service, to tori'eit all -pe;y and allowances due or to become due~ and to be 
coni'ined at hard labor, at such place as the reviewing authority TJJII.Y' 

· direct, for six (6) months. The· Nviell'ing authori\y approved only' so much 
ot the.findings of guilty of Charge I and its specification as involves 

.findings of guilty of absence without leave from 10 J~ 1946 to 16 J~ 
1946, in violation of Az:ticle of War 61, approved the sentence, and for- .. 
urded the record. of trial for action 1µ1der Article of War 48. 

3. A smmnar:r of the evidence ma.y be found in the accompaey-1.ng opinion 
o.f' the Board ot Review. The Board is of the opinion that the record of 
trial is lega~ insufficient to support the findings of guilty of Charge 
II and its specificationJ and leg~l~ sufficient to support the findings 
of guilty as approved by the reviewing authority of Charge I and its speci
fication, ard the sentence, and to werrant confirmation o.f' the sentence. 
I concur in t~t opinion. · 

4. The evidence shows that accused was absent without leave from his 
comnand trom about 6 J~.1946 to 16 J~ 1946. At the time he absented 
himsel:t he was a P8.tient in the hospital. The accused was also found guiltu 
of presenting a .false claim tor ~g pay in the amount of 1177.08, but 
U. prosecution tailed to present competent evidence to sustain the charge. 

5. War Department records show that at the time of the conviction ot · 
· the offenses for which . ace~sed was tried, he was 24---8/l.2 years o.t fli& and 
has been :in the.military serrlce since 17 Ji.me 19.l;O. Hens commissioned 

. on l October 1943, in England, llhe:re he had been on duty as a Staf.t Sergeant 
bombardierJ he was :wounded three times while in the European Theater ot 
Operations,; he was anrded the Silver Star, the Distinguished ~ Cross 
with tour clusters, Air Medal with seven clusters, the Purple Heart with 
_two clusters, and the British Distinguished ~g Cross; he .flew ninet,y.,m.ne 
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combat missions., six-hundred and fourteen combat hours. Ha ns tried 
by a general co~tial on 12 March 1946, and was convicted ot wear
ing the inpignia of a Lieutenant Colonel of the United States Arrrr:,., in 
violation of Article of War 96, and of presenting false claims against 
the United States for payment as a Major and ·a Lieutenant Colonel, in 
violation.of Artiele of War 94; he was sentenced to be restricted to 
the limits of his post for three months and to forfeit one-hundred 
($100.00) dollars a: his -pay for three months. The accused also was given . 
disciplinazy punishment by reprimand under the 104th Article of War for 
absenting himself without leave ~m 4 July 1945 to 11 July 1945. 

No· psychiatric axami nation of accused was made at the .time of this 
trial., though he had previously been given two such exaninations. On 14 
December 1945, the Chief of the Neuropsychiatric Service of the AAF Regional 
ani Convale,scent Hospital., San Antonio District., examined accused and found 
no indication of any psychiatric disease., although accused reacted to the 
stress of overseas dut,y with the developnent ot mild tension symptoms., 
which wre not incapacitating in degree. Subsequently, on 20 February 1946, 
after the accused had been under psychiatric.observation in the same hos
pi~l .from 17 January 1946, the Chief of the Neurop57chiatric Service ex
pressed the opinion that there was no indication that the accused., either 
at the time of his alleged offenses or on the date of the examination on 
20 February,1946 had any impairment of mental capacity llhich ~uld prevent 
him from being able to distinguish right from 11rong or to adhere to the 
right, and that ·he was capable of cond:1~cting or cooperating in his defense 
should_ he be brought to trial. The only explanation for his actions ap--_ 
pears to have been hi~ bitterness arid disillusionment over family troubles-. 

6. I recomnend that the· sentence be confirmed but that the confine
ment and .forfeitures be remitted and., in view of t.'le outstanding combat, · 
record of accused., that the sentence as modified be suspended during good 
behavior. 

7. Inclosed is a ronn ot action designed to carry this recomnenda
tion into effect, should it meet wiµ>. J·our approval. 

CK 816858 

• 
' THOMAS H. GREEN 

Major General 
2 Inola The Judg~ Advocate General 

le Record o'r Trial 
2. Form of action 

'.:" , ( G.c.11.0. · lOO, 18 Karch 19-&7• 
(· G.C.M.O. 2'8, 4r Jul7 19-&7) 
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WAR DEPARTMENT 
Ia the Offioe of The Judge Advooate General (97)

Waehiagtoa 26., D. c. 

JAGK - CM 316886 
11. DEC 19(6 . 

UNITED STATES ) THIRD UNITED ST.ATES ARl4Y 
) 
) Trial by G.C.M., oo:aveaecl a.t Muaioh, 
) Ge~, 21 Juae 1946. Diamiasal aJld 

Captain PHILIP CHAFFIB ) fille of *500. 
(0-1573765), Quartermaster ) 
Corp• ) 

-------~-------------..-----.......-OPINION of the BOARD OF REVIEW 
SILVERS, MoAFEE and ACKROYD, Judge Advooa:tea 

1. The record. of trial in the cue of the officer :umed abon ha.• 
been examined by the Boar~ of.Review and the Boa.rd submit• thia, ita 
opinion, to. The Judge Advooa.te General. 

,, 2. The acowied wu tried upon the tollawing charge and apeoitica-
tionu 

CHARGEa Violation of the 96th Article of War. 

Specification la In tha.t Captain Philip Ch&ffin, Detachme:r:rt 
H-302., Company D., Third Military Governme:r:rt Regiment, APO 
170., U.S. Army did., wrongfully aDd unlawtull7 enter into a 
bigamous marriage with Marguerite Lota.r by participating 
in a ma.rriage ceremoey in the home.;.ohpel of the Cathedral 
Nied.ermunster in Regensburg, GenNmy on or about 17 Ootober 
1945 aDd did thereai'ter present said Marguerite IA:>tar a• 
his lawful wedded wife., when at the aame time he waa legally
married to Ruth G. Chaffin then l1Ting and residing in the 
United Statea am tram ,m.om he was not legally divoroed. 

· NOTEa Near. the olose of the evidence and on motion of the 
proaecution the court amended this apecifioation to include 
the words •did attempt to wrong.fully- am unlofully enter , 
into a bigamous marriage.• 

• 
Specification 21 In that Captain Philip Chattin., •••., Oil or . 

a.bout 17 October 1945 did., without proper authority and in. 
violation ot pertinent aeotions of Circular 41., Headquarter•, 
European Theatre of Operations, U.S • .Army, 17 April 1944 
and in violation of AG letter .291.1 GAP-AGP., Headquarters 
USFET of 12 October 1945, wrongfully pa.rtioipate in a. 
marriage ce~emony with Marguerite Lotar in the home-oha.pel 
·of the Cathedral Niedermunster in Regenaburg, Germany. 
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Specif'ioa.tion 3a In that Captain Philip Chatf'in, •••, did 
wrongfully tr8.llSport or secure or a.asiat in the unle.wful 
tra.nsporte.tion of' Ma.rgueri te Lota.r on or a.bout 22 Ma.roh 
1946, without securing e.ppronl or authority theretore trom. 
a:rry proper offioia.l souroe or malcing the oleare.noea required 
by IN CITS 210•488-60 AGP, SUBJF.CTa Seourity Control of 
Travel into and out of GermalJ¥, dated 14 December 1945, 
Headquarters, US Forces European Theatre. 

Specitioation 4a In that Ce.pte.1:a Philip Che.ffin, •••• did, a, 
F.ggenf'elden, Ge~ on or about 28 lia.roh 1946 with intent to 
decehe the Director, Office of Military GonrI11110nt, Det E-204, 
3rd..-.~~iment, A.PO 403,, U.S. Army. of'f'icie.lly- ste.te to add 
DU-~ot""or J.n writing,· requesting a PX ca.rd tor his wife, Ruth 

· G Che.f'~in that •a.id wife ia "now stationed with me in 
Eggentelden, • which statement wa.a known by- the it.id Captaia 
Philip Chalfin to be untrue in that Ruth G Chaffin was not 

. then and is not now in Eggenf'elden. 

He pleaded not guilty-~ tbs charge and all the speoificationa. No evidence 
ot a:rry previous convictions wu introduced. He was folmd guilty of the charge 
and all apeoitioationa, and we.a tentenced to be dismiaaed the service a.lld to 
be tined $500.00. The revie1ring authority approved only ao much of the find
ings u to Specification l of the Charge ·a• involnd findings •that the ac
cused, did, participate in a marriage ceremony in the home chapel of the 
Ce.thedra.l Neidermunater, Regensburg, Germany- on or a.bout 17 October 1945 • 
with llarguerite Lotar, am did, therea.fter live a.a mw.n al1d wite-with MLrguarit• 
Lota.r, such oODduot bringing discredit to the military ter"fioe of the United · 
States, in -violation of Article of lfar 96." The reviewing authority- approved 
the aenteI10e and forwarded the record of trial for action under Article of . 
War 48. . -

3. Evidenoe 

The fa.eta, a.a shown by the nidence, a.re undisputed and oan be atated 
briefly. During the times hereinafter mentioned the accused we.a assigned to 
the 3rd Military Govermnent Regilllent, Regensburg, Germany-. m.s officer'• 
qualification oard, Form. No. 66-1, executed 3 July 1942, oontaiil.8 the tollow
ing entrya (21) mergenoy addressee -- J.Ira. Ruth G. Che.ffin, 9114 GeorgetO'fll 
Roa.d,.Bethesd&, Marylmd. Rela.tionahip - Wife (R. 8, Proa. Elc. 6). During 
the month of June 1946 the e.ccuaed received ma.11 from the United State• with 
the-name R~ G. Chaffin, Bethesda, Ma.eyl&Ild, written thereon aa the sender 
or return addressee (R. 24-25). 

On 17 October 1945, the aocused aJld a French W0Jll&ll named Marguerite 
Lotar procured the prieat of the Nieder:anmater ~huroh at Rege:naburg, Gel"JUJIY', 
to ad.minister to them the churoh :ma.rria.ge oeremo~, obaerving all formalities 
required in the lawa ot the ohurch for a true aa.cramenta.l marriage, am the 
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priest issued to them a certifioate of auoh :marriage (R. 16-18. Pros. Ex. 6). 

Mr. Felix J. Freeman, Jr., Chief of the, Legislation and Legal Advice 
Bra.nob of the Office 01' Jdlitary Governmant tor Bavaria, and who waa a 
graduate, of Harvard Law School and the University ot :t.funich, testified fer 
the dei'enae tha.t the ma.rriage was illega.l wner Geman law, irreapeotive ot 
aey bigamous aspect thereof, and was not recognized by the militaey govern
ment (R. 27-28). 

M!Lrguerite Lotar testified that she a?ld the acoused had lived together 
at various times prior to and after the ceremony was performed, that both 
parties thereto knew- the marriage was illega.l. but that the ceremony- was 
entered into in order to give a oloak oi' respectability to their rela
tionship, she not desiring to be looked upon socially u a miatreu (R.14). 
Mi.as Lotar had visited her home in. Paris during the month ot Nonmber 19"6, 
when accused returned to the United States on leave, a?ld when he reached 
Pa.ria on his return to Ge~, sometime 1n Ma.rob 1946, ahe accompanied ~• 

. by train to Regensburg, Ge~ (R. ·11-12). She waa told by' some soldier 
a.t the RAilwa.y Transportation Office in Faria that there was. no objection 
to her goiDg along with the accuaed. On 22 March 1946 Misa Lotar accom
panied accused by motor oai: to Eggenfelden and lhed with him ill his "8• 
signed quarter•. She took her meal• with him in the officers I mesa a?ld 
accused introduced her to his i'ellOII' officers as hia wife, however, on 
some occasions he introduced her as Mias Lotar (R. 12,13,26). The mesa 
officer procured rations tor the aoomed and hi• wite, "Ruth Chaf'fia" 
(R. 22). 

On about 5 April 1946, Major 1'ha.ddeua R. B. Coykendall, aocuaed 1 a 
illlll8diate conmandillg officer at Eggenteldea, asked him "whell he wu 
divoroed and. why hi• 66•1 card allowed a wife ~n th• St&tes • a.lso wq he 
did not get permisaion ot hia commanding officer ter his marriage owr 
here." Aoouaed replied •that h.e was diveroed from hia wife in the States 
in 1933. Be said he did.not think he needed permisaion to get married 
over here beoauae his alleged wife was not a German. that ahe was Frenoh. 
He could not explain the tact of.the non ohange ot the name en hia 66-1 
card" (R. 25-26). A few da.ys later, and upon bdng requested to produoe 
a oertitioate Pf.marriage, aoouaed admitted that he ha.d never been di• 

· vorced and that hia aubaeque:nt marriage waa illegal. Jfajor Coy-kendall 
further testified that aoouaed am hia alleged wife (Miu .Lot&r) occupied 
a room 1; the of.ticers• quarters trom 23 Mu-oh until 18 April (R. 26). 

t. 
In a letter of 28 :March 1946 a.dd.reased to the Director, Office ot 

Military- GoverlJll8At, Det E-204,. 3rd Military- Govermien Regiment, .APO -i03, 
U.S. M"JIJY, Attention P-X Officer, requesting a P-X card, the aocuaed ata.ted· 
that hia wife, Ruth G. Chatfi:ll. wu thea. statielled with hia in Eggentelclen 
(R. a, Proa. Bx. '4). . .. _ . 

By first indoraeJMnt to· a letter of 9 April 1946 tram the Director, 
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Office of :Military- Government, Det E-204, Compan;y D, 3rd Military- Gonrn-
ment Regiment, whioh letter requested information oonoerning his marital 
ata.tua, aoouaed admitted that he had nenr been diwroed from hia wife, 
Ruth G. ·Chaffin, and that he ha.d ne authority to oontraot the alleged 
marrb.ge with Ma.rguerit. Lotar (R. 6-T, Proa. Exa. 2,5). - In a written. 
statement submitted at the oloae of the -cue a.oouaed admitted tbs fa.eta Ht 
forth a.bo~ and gave a. brief history of his life, declaring that he joi:ned 
the British Ana¥ at the age et 14 and we.a wounded at the Battle of Gollipoli• 
during World War I. He returned to the United Sta.tea after ·tha;t· war, gra.dua.ted 
from Harvard Universit,y and wu engaged in the loan brokerage busilleaa at 
Bethesda.,·M&ry-land, prior to entering the Quartermaater Officer Candidate 
School in April 1942. He was oommiuiaed a aeco:ad lieuteDaJ1t thne months. 
later, went overaea.a aa Security Officer tor war oargo and participated ill 
the Dieppe Raid earning the Arrc:nrhead. He had been O'arded the broue ata:r 
and four battle ata.rs. Aoouaed ata.ted that. he never intended to briBg db• 
honor on the service and bad no intention of entering into a bigamowi mar• 
riage, and that "my wife knows nothing about this and I hope she never finds 
it out "' (R. 30) • . . 

Ca.ptain :Martin c. Baer, CWS, Office of the Mllitaey Governmeut for. 
Bavaria., testified that he had lcnowu acoused-ainoe 1943, a.tte•ded the oiTil 
affairs aohool with him. at Shrivingham. and that in his opinion the accused 
was a man of good oharaoter and the 'highest integrity (R. 29) •• 

4. Specification l 

It will be noted tha.t thi1 apeoifioa.tien alleges bigamy- by entering 
into a. ma.rria.ge ceremony- with :Marguerite Lotar at a. time when he wu legally 
married to Ruth G. Cha.ffia who was 11 "ring and from whoa he had :ut been 
divorced. On motion of the proucution the apecifioa.tion wa.a amellded ao 
aa to •include the word did attempt to wrongfully- and unlaf'lllly- enter into 
a bigamoua :ma.rriage:W--Th.• reviewing authority approved only ao much ot the 
fiziding• of guilty of the apeoifioa.tion u amended •a1 in:nlved findi:aga 
that the a.ocuaed, did, participate in a marriage OOrelllOJlY' ••• and there• 
a.tter live u man and wife with Margllerite Lota.r, auoh conduct bringing dis• 
credit to the military service of the United Sta.tea in violation of Artioh 
ot Wa.r 96.• It will be readily- uen tha.t, a.a approved by the revi..-iag au
thority, no offeme remaiu pleaded in thi1 speoitioation. It is no offenae 
(and no discredi't to the military aerTioe) to 4in.ter into the a.rria.ge rela.• 
tion and thereaf'ter live a.a ma.n a.lid wife. The 1peoii'ioa.tion wu thereby
atripped of all inoriminating la.nguage. Jlot even the word. "wrongfully• 
or •un1a.wtu117• remaiu. · Where an a.cia er aot1 alleged iD. the apeoitica.tiea, 
u finally- approved by the reviewing authority-. ia :not .£!!. ae an oftenae, 
words (of criminality') must be used, and remain. in. the 1pe0Uioa.tion to. 
make the a.ct or a.ct• alleged an offense. Ordinarily-, 1uoh worda a.a "wrong
fully,• ·•un1awtu11y• or "without authority• a.re therefar empleyed.. (See 
Dig Op JAG, 1912-40, 1ec. 451 (8) (CM 113535 and CK 1308ll)J CM 218409, 
Che.dderdon, 12 BR 6lJ Cll 226512, Lub01J, 15 .BR 105.) IZL tlw Lubft' oa.ae 
it was held that a. 1peoifioa.t1on a.lleging that an a.oouaed 11did ••• drin 
a motor nhicle while drunk" in Tiolation of .Article of War 96 did not ata.te 
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an offense. beoause 1t wu not alleged that the driving wu "wrongtul or 
unlawful• nor that the vehiole '!fU driven on a publl11 roa.d or higmra.y-. 

Stated ia another Jll&Ill1er, the apeoitioation muat exolude eve-rr rea.aen
able hypothesis or innooenoe - must be in suoh language that it all the tao-ta 
expreaaly or impliedly pleaded therein be ad.mi~ed. u true, or duly pronn 
to be true, the aoouaed eannot be ixmooezit. Thi• has bHn said te be the 
settled la.w of this ottioe u well a.s the lo ot the land (CJl 187548, Burke, 
l.BR 55). -

Speoitioation 2 

This speoitication alleges that aoouaed •••• did, without proper &l:!-thority 
and in Tiola.tioa ot pertinent notions ot Ciroular 41, llea.dquartera, European 
Thea.tr• or Operation.a, U.S. A1:11ry, 17 April 1944 and in -violation et AG letter 
291.l GAP-A.GP, Headquarters USFET or 12 Ootober 1945, wrQngfully pa.rtioipate 
in a marriage ceremony with Marguerite Lotar •••.• · 

The taots and ciroumstanoes as well· aa the admissiena or aooused shcnr 
that he had no authority- trcan the military eata.bliahmeat to enter into auoh 
a marriage oeremo:q-. Although not introduoed in evidence at the tria.l, and 
there 1a no specific mention that the oourt took judicial notice ot Ciroular 
41, Headquarters, ETO, U.S • .Army, 17 April 1944, a oop;y ot such oiroular 
has been appended~to the record or trial. Seotion 2 thereof provides aa 
tellona · 

•2. We,r Department Prohibitioa ot M!Lrriage Without Appron.l. 
a. Seo II, Cir 305, WD, 1942, provides. in part. thata •no mil
itary peraonnel on duty- ••• in a:ey foreign country or posa.esaion 
may mar-rr without "the approval ot the OQDJDanding of'tioer ot the 
lmited Sta.tea A:r'Xfll Foroes stationed••• in auoh toreip ooUJltry or 
poaaesaion.•• 

It ia obTiowa that the OQurt waa cognizant ot and took judioial notioe ot 
the above oiroula.r; In tact it wu a matter or common knowledge throughout 
the Army that permission had to be obtained in order tor military perso:zmel 
to be married, in foreign countriea. The court wu therefore authorized to 
take judicial notice of the general ordera and oiroula.n of' :Headquarter•, 
ETO. USA (MCM, 1928, par. 125, P• 156; CM ETO 952. Mosaer) •. flle Board of 
Review mq likewise.take judioial notice or same upon appellate renew 
(Coha v. u.s•• 152 U.S. 211. 222. 38 L. Ed. 415-419J Thornton v. U.S. 271 
~414.?0L.F.d. 1013. 1017J CM ETO 1538, Rhodes, 4 BR ETO 391):--nie AG 
letter referred to. in the apeoitication was not introduced in evidenoe •or 
wu a oopy thex-eot ·tonr~e_<f;;w1 th the record or trial. 

Speoitication 3 

The only evidence in the record to support the tiDdi.ngs ot guiity of, 
this speoifioa.tion is the atatement of Min Lotar that she aooanpanied ac-

·ouaed by traill from Pa.ris to Regemburg. Gennaey, sometime in Ma.roh when 
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he retur:aed to duty. She further sta.ted that a.t the Raiiway·Trauupertatioa 
Off'ioe permisaioa was granted her to make thia trip. The oiroular er direo
tive oited in the speoifioa.tion wa.a :aot produoed at the trial ner any referenee 
:made thereto. Sinoe the only evidence is to the effect that she had some k:b.d 
of authority to accompany accused into Germ&ny' the oonvictioa u».der this speci
fication must fa.il. 

Speoifica.tion 4 

It was prevea that en 28 March 1946 accused requested in Yriting of the 
Director, Office of Military Govenuneat, Det E-204, 3rd Regime!lt, U. S. Anq, 
a P-X ca.rd for hia wife, Ruth G. Chaffin, stating that his 11&.id wife wa.1 
stationed with him in Eggenfelden. 

The surreptitious conduct of the a.ccu1ed in pretending to have been di
vorced from the woma.n, Ruth G. Chaffin, shown on his officer's qualification 
card to be his wife and residing in Bethe1da., MarylaildJ his masquerading Mia• 
Lota.r u his wife before his fel101r offioer&J his drawing of rations for Ruth 
G. Chaffin while ea.ting at the offioer1' mesa and living at the ef'ficers' 
quarters with :Miss Lota.rJ his subsequent admission that he wa.a not divorced 
from the· woma.n shown to be his wife in the record& J his receipt of mail in. 
June 1946 bearing the return address, "Ruth G. Chaffin, Bethesda., Maryland" 
and a.coused' s statement that •my wife know• nothing about this and I hope 
she never find.a it.out" all lea.d to the inexorable conclusion that his wife, 
Ruth G. Chaffin, was not stationed with him in Eggenfelden and that the state
ment made by the aoouaed to tha Director, Office ot Military GoTer1m1ent, re
-questing a Post Exchange card ·for his wife, Ruth G. Chaffin. "that sa.id wife 
is now stationed with me in Eggenf'elden" wu false and was made with the in
tent to deoeive as alleged. In faot suoh fraud wu perpetra.ted upon the mil
itary establishment by the eeouring of lodging and rations .tor Miu Lota.r at 
the officers• qua.rter1. ' 

-
5. War Department records disclose that the accused wa.a born 23 November 

1900 at Wuhingtoni, D. c. He received the Ba.chelor of Arts Degree trom: H&rn.rd 
University in 1922 a.nd wa.a employed by various ba.nk:a until entering busineu 
for himself' aa an insuranoe broker. He is married and the rather of six 
ohildren. 0a. 3 July 1942 he wu appointed second lieutenant, Arrq of the 
United States, after hatlng graduated from the Quartermuter Sohool at Camp 
Lee, Virginia. He was promoted to first lieutenant on 7 September 1942. 
This officer a.tteil.ded the ProvGst Marshal General School, Camp Custer, 
Michigan, in September-October 1943 a.nd failed to fulfill the academio stan
dards. He also attended the Civil.,A.ffa.irs Trt-ining School, Ann Arbor, 
Miohigan, in October-December 1944 but received a.n unsatisfactory aca.demio 
rating and no efficiency report. was rendered. Two efficiency reports in his 
record show a. rating of •Excellent." 

6. The court wu lega.lly- oonatituted and had jurisdiction over the a.o
cused and of the offenaea. Except as noted, no error• injuriously atfecti:ag 
the substantial rights of the accused were oamnitted during the trial. For 
the rea.sOJl.8 sta.ted, the Board of Revieir is .of' the opinion that the record 
of trial is not legally aufficient to 1upport the fi.J::ldinga ot guilty of' 
Specif'ica.tiona 1 and 3 of the Charge, but is legally sufficient to aupport 
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all other tindiag1 ot guilty am the aentenoe and te warrant oo:af'ir:u.tion 
· of the aentenoe. DilmiHal 1a authorised upon ooaTiction ot a 'rl.olatio:a. of 
Article ot 'Wu- 96. 

Co Leav(; 
--------------·• Judge .Advooate 

Judge .Advocate 
• 

I 
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JAGK • CM 316886 lat bd 

WD, JAGO. WuhingtoD. 25. D. C. 

_roa The Under Seoretar1 ot War 

1. Pursuant to Executive Order No. 9556 dated May 26, 1945, there 
ar" transmitted herewith for your a.otion the reoord ot trial and the opinion. 
of' the Board of' Rniew in the oa.se or Captain Fhilip Chaffin (0-1573765 ). 
Quarterma.ster Corps. 

2. Upon trial by general oourt-ma.rtia.l aocuaed wa.s found guilty ot · 
a.ttempting wrongfully a.nd unla.wi'ully to enter into a bigamous marriage by 
pa.rticipa.ting in a. ma.rria.ge ceremony with one Marguerite Lota.r a.t a. ohuroh 
in Rege~burg, Germany- (Spec. l)J of' wro~tully. &lid in viola.tion ot pertinent 
sections or Circular 41, Hea.dqu.a.rter•, European Theater or Operations. U.S. 
Arm:,. 17 April 1944. a.nd AG letter 291.1 GAP-AGP. Headquarter• USFET. 12 
October 1945. partioipa.ting in a marriage ceremony with :Mt.rguerite Lotar 
{Speo. 2); ot unlawfully transporting Ma.rguerite Lota.r without procuring 
proper olearancea in 'rl.olation ot security. control am tra.Tel regula.tiou 
(Spec. 3)1 a.nd on 28 :Ml.roh 1946 or otf'ioially ate.ting in a writing request
ing a P-X card, with intent to deoehe the Director, Offioe or Military 
GoverD111.ent. tha.t his wife, Ruth G. Chattin, wa.s then ata.tioned with him. in 
Egge:ni"elden. Germa.ny, which statement wu known by- accused to be untrue, 
all in violation of Article of War 96. No evidence of previous convictiona 
wa.a introduced. He was se:m.tenced to be dismissed the service a.Ild to be 
fined $500. The reviewing authority a.pproved only so muoh of the findinga 
of' guilty of' Specification l •a.s invo+ved findings th.at the a.ocused, did, 
participa.te in a. marriage oeremocy in the home chapel of the Cathedral 
Niedermuater. Regensburg, Ger.ma.n;y on or a.bout 17 October 1945 with 
Marguerite Lotar, and did, thereafter li:v'e as man and wife with Marguerite 
Loter. suoh conduct bringing discredit to the military service of the United 
States. in violation of Article ot War 96.• lie a.pprOTed the sen-tenoe a.nd 
forwarded the record ot,trial tor action under Article of War 48. 

3. A summary of the evidence m&y be found in the acoo~pe.nying opinion 
of the Board of Review. I concur in the opinion of the Board of Review that 
the record ot tria.l is not legally- sufficient. to support the findings of 
guilty ot Specifications land 3 or the Charge alleging the attempt to enter 
a. bigamous ma.rriage and the unlawful tra.IlSporta.tion or the woman, respectively-, 
but is legally sufficient to 1upport a.11 other findings of guilty a.lld the sen-
tence and to ,rarra.nt confirmation of the aen;tenoe. · 

The record shows that the accused, a ma.rried man with wife in the United 
Sta.tea; from whom he had never been divorced. did at Regensburg, Germany, on. 
17 October 1945 procure a. priest to administer to him and one .Marguerite 
Lotar, a. French woman. the church ma.rria.ge ceremony a.nd the priest issued 
his certificate of at.id marriage. .A.ocuaed had been living with Miu Lota.r 
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e.nd continued such relation after thia ma.rri~ge ceremony. It is also proven 
that the aoouaed· had no authority trom his caimnanding officer to "marry" llfiss 
Lote.r, aa was required by pertinent Army circulars and directives. The 
record fails to disclose the authority, it t.ny, that aocusod obtained in 
order to traDSport :Mias Lota.r from Paria to Regensburg, Germa.ny• 

. 
On 28 March 1946 the aooused requested a. P-X ca.rd in writing trom hia 

commanding otfioer atating that his wife,·Ruth G. Chaffin, was atationed. 
with him in Eggentelde:a.. The stateme:a.t wu false. Accused adlldttod a.11 
ot the foregoi:ag in an u.newora statement at the trial. He asserted that he 
had never inteXllied to enter into a bigamous marriage, thereby dishonoring 
the s~r"rlce, but merely attempted to provide a cloak ot reepectabilitJ: tor 
Miss Lotar a.nd her illegitimate ohild by securing tor her the sanction or 
the ohuroh of their relationahip. 

\ 

The accused is an intelligent, highly-educated perso:a.. His ailit&%7 
record is not impressive and while he _olaime that hia motives for hia fraud
ulent 00:cduot were to help an otherwis·e_ unfortunate woman, his co:cduot a.a 
shown 1D. the record impels me to the view tha. t he is unfit to be an officer. 
I recommend that the sentence be con.firmed but that the tine be remitted. 
Remission of the ti.J!l.e is recommended in view of the taot that the officer 
has a wife a:cd six minor childre~ residing in the United States. 

4. Inclosed is a form of action designed to carry into effect the 
foregoing recommendation, ahould it meet with your approval. 

cu 316886 

2 Inola THOMAS H. GREEN 
1. Record of trial Major General 
2. Form ot action The Judge Advocate General 

~-------~------------------------( o.c.v.o. 6, ·15 January 1947)• 
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WAR DEPARTMENT (107) 
In the Ot'fioe of The Judge A.clvooe.te General 

We.1hington, D. c. 

JAGK - Cll 316898 
!8 0CT1946 

tJ?iI'1'ED SfAfES ) 1S1' CAVALRY DIVISIOlf 
) 
) Trial b:, G.C.M., convened at Tolcyo, 

l Japan, 2 August 1946. Dilhonorable 
Prhate JOE C. KESQUIT.R diaoha.rge am confinanent for lite. 
(38004277), fyoop B, 7th Di•oiplina.ry Barrack,. 
CanJ.ry. ) 

......................~___,____ 
BOWING by the BOARD OF REVDM 

SILVERS, llo.A.FEE and ACKROYD, Judge .Advooa.tea 

-----....---------------~-....-~ 
1. Thi reoorcl of trial in the eue of the aoldier D&JDed &bo,e bu been 

examined ~ the Board o_f Renew. 

2. The aocuaed wu tried. upon the_ tolloring charge am •peo1fication1 

C:HARGBa Violation of the 68 Article of War. 

Spe.-ifioation1 In tm.t .PriT&te Joe c. lle•quite, troop B, 7th 
Cav&;].ey, did, at Barrey, Leyte Island, P.I. on or about 16 
November 1944 deaert the urrloe of the UD1ted Sta.tea and di4 
remain abHnt in desertion until his return to .militaey control 
at Leyte Ialalld on or about l December 194:5. 

He pleaded not guilty to and wu tbund guil't7 of the oharge and apeoiti.oation. 
Evidence of one preTioua oonrlction-.. introduced. • He 1ru •entenoed to be , · 
dhhonorabl7 diaoharged the aerTioe, to forfeit all pay ·and allCJ11anoea due 
or to b eoome d1a and to be confined at hard labor for the period of hi• 
natural life. The reTieriZlg authoriv approftd the aentence, designated 
the United State• Diaoipliaary krraoka~ Fort LH.nmrorth, Kame.a, a.a the 
plaoe ot oonf'im:ment and torward~cl the reoord of trial tor aot,,on under 
Article ot War sol. . _ · . 

. 3. The om.7 que•tioll-- to be oonlidered ia the propriety ot the 1An•
tigating officer aoting u deteme ooun.sel. 2he reoorcl ot trial d11olo••• 
tha.t the oharge• were inwatigated. b7 Captain Delbert I. Fleek (R. 3 ). 
Captain Delbert' I. Fleek 'WU the regularl7 appo1nte4 clefeue oounHl ot the 
oourt which tried the aoouaed. (lt. 2). Captain Delbert I. F.Leelc signed the 
reoord ot trial u defente ooumel (R. 16). rhe reoord ot trial oontaim . 
the tollcnri:ng •~•• •The aocuae4 atat,4 he dHired to be defended b7 
the regularl7 appointed. deteue oounael and the u•i•ta.nt cleteme oollillel• 
(R. 3). The trial judge advooate ,tatecl ·that the charge• wore inwstigated
"'1' Captain Delbert I. Fleek (R. 3 ). It appean fro• the report ot inTeaUga~ 
ti011. acoom.pe.JVing the reoord ot trial. that .Captain Delbert I. Fleek reoommendet 
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that aooW1ed be tried by general oourt-martial. 

~ -
In CK 284066; .Mejie, tho Board ot Revi• at.id.a 

•Although at the beginning of his trial the aoouud, in 
response to a question by the Mal Judge Ad.voca.te, stated that 

· he wiahed to be detemed by tjle regularly a.ppointed defense 
ooumel, we oannot usume from this answer tha.t the acowsed appre• 
oiated the full signiticanoe ot auoh a ohoice or that he realized 
the inoonsiatent position in which defenae oounael would be plaoed. 
Defense counsel, on the one hand, by hi• aworn statement auerted 
his belief in the guilt ot the aeoWled and, on the other hand,· 
entered tor the aocuaed. a plea ot not guilty and undertook the 

. duty or oomuoting the deteme with undivided tidelity am by 
all honorable meana lcnawn to the law. i'o expeot the oourt to 

.. boar the aooused'• teetimoD1', without being prejudiced by the 
detenae counsel'• pre-t:ial aotions a• the aoowser, i• to require 
the pertorma.nce of a mental teat beyom the oom:pus ot ordinaey 
minds. Article or War 8 prorldee that, 1 l'lo ottioer eh.all be 
eligible to ait u a member ot auoh oourt when he ia the ·&eouHr1 • 

'.lhua military law forbid• the aoouaer to dt in judgment upon the 
man he hae aooused. For equally good reuom, the la.w torbicl1 an -~ 
aoouHr to purport to defend the man be 1».11 aoouaed. For an aoouaer 
to ..rve in euoh inoonaiatent oapa.oitiea 1a unfair to hiuelt, un
t&ir to the oourt, and a mocker., ot tbe requirement that he muat 
Hrft the aooueed with 1 undivided fideli't71 . and by all •honorable 
aD4 bg11Jblate ae&na lcn01111 to the la'. 

In CK 315877, .!!!!!., 1be Board ot ReTi.ew ad.41 

• ... It tollon that when the inve1tigating.offioer then takH 
up the aide ot the defense he hae placed hi:maelt in an inoomia
tent polition which ii inocmpatible with hi• prior vi• ot the 
:ma.tter u innetigating otfioer. We do not :mean to eay th&11 in 
no eTent ii it permiuible tor an aoouaed. to be repreHntecl in 
his trial by the oftioer who u.de the formal pre-trial inwstiga• 
tion ot the oaHa indeed, to ao hold oould wr., well oomt1tute 
an-abridge:m.ent of tho right ot an aoouaeJ. paraon to be defended.· 
by militar., ooun.eel ot hi•. own ohoioe. Wh&t we do hold., howenr, 
u a atter ot fundamental tairneaa, 1• that, in the ·abaenoe ot 
a full reoorde4 explanation to the a1ouaed ot the taotore and 
prinoipl-e1 inTOlTed in auoh a ohoice, it oanut be ua\Dlled to 
hie detrimeut; that he appreoi&ted the full aigniti-.noe ot that 
ohoioe or realiHd the 1noonsilten1; position in whioh 1uoh detenH 
oounsel would be pluecl in the eye1 of the oourti. 11 _ 

• 
the Boa.rd ot Renew ia of the opinion tha.1a where it atfi.ra.tinly 

appear• that tu otfioer who inveatigated the ohargH ag&inat &Gouaecl 

.2 
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and wh• recCllllllll8D.ded. trial by- court-martial thereon acts. aa defense counsel 
at the trial and there ii no indication that acouud particularly- desired. 
a.net aought the aenicea of auoh officer in preference to or along with 
thoae ot c:rther defense coumel the connotion obtained. upon auoh trial 
must be aet uiu. 

4. For the reuona atated. ti:. Board of Rerl• holda the reoor4 
of trial legally insufficient to aupport the til:ldings of guilty am 
the aentenoe. 

.~ ~ ~. Judge Advocate 

~ LJ:n+ ,""4ge .lchooaW 

_, ~W~~ , Jmge M:,ooato 
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JAGK • CM 316898 lat I.Did· NOV6 1«w, 
WD, JA.GO, Wa.ahington 25, D. c. 

TO• Colllll&Dding Generil, lat Canl.ey Din.don, APO 201, o/o Poatmaater, 
San Fra.noiaoo, California. 

1. In the cue ot Prhate Joe C. Meaquite (38004277),. Troop B, 
7th Cavalr:y, attention ii invited to the foregoing holding by the Board 
of Review that the reoord of trial 1a lega.lly insutfioient to aupport 
the finding• of guilt., and the aentence, which holding ii hereby ap• 
pro-ved. For the rea.aons stated in the holding b7 the Board of Review, 
I reoommend that the findinga of guilt., a.nd the aentenoe be Tacated. 

2. i'Jhen oopiea of the published order in thil cue are forwarded 
to thia office they- should be aooompanied b7 the foregoing holding and. 
thia indoraement-. For convenience ot reference, plee.ae plue the tile 
number ot the record in brackets at the end of the published order, aa 
tolloiraa &,,·,,, '6AM 

(CK 316898). . ~ 
. ,q_'l• :t. ''-\2 

· ··9~ I _j l3. ~ --- .-~ • • • 
l Inol . , I (t-.,. .•.,.i4/ I mom.s H. GREEN 

Record ot tri~'7 A 9/ Major General 
. .:_ OtS~ED 7he Judge Advocate Gene.ral 

WAIIDflttUtTMDff ,...... 
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WAR DEPAR1'1.Mrf 
In the Office or The Judge Advocate General 

Washington 25, D. c. 

JAGH • CM 316917 

UNITED STATES ·. FORT BENJAMIN' HA.RRISOB, IIDI.ANI. ~ '\ ·-' 

Te ) Trial by G.C.Y., convened at Fort 
) Benjamin Harrison, Indiana., lS 

Private First Clau ROBERT D. ) September 1946. Con.t'inementat 
MORRISON (RA l63lb800), 163otn ) hard labor for aix (6) 110ntha 
.Area Servioe Unit, United ) and forfeiture of tH -per ll¥>nth 
States Disciplinary Barracks ) •·· · for six (6) months. Post stockade, 
Section, Fort Benjamin Harrison,) Fort Benjamin Harrison. 
Indiana _ · ) · 

OPINION or the BOARD OF ffi'nW 
HOTTENSTEIN ~ SOLF and SMITH, Judge Advocate a 

1. The record ot trial by general court-martial in the oaae ot the 
above·named soldier has been.examined in the Ottice or The Judge Ad• 
TOoate General and there found legally insuttioient to support the find• 
ings and sentence. The record has now been examined by the Board ot 
Review and the Board aubni.ts this, its opinion, to The Judge Advocate 
General. 

2. Aooused was tri~d upon the following Charge and Specification. 

CHARGE1 Violation of the 93rd. .Article ot War. 

Specificationa In that Private First Class Robert D. Morrison, 
1530th Area Senice Unit, United States Disciplinary 
Barraclca Section, Fort Benjamin Harrison, Indiana, did, 
at Indianapolis, Indiana, on or about 5 August 1946, 
feloniously take, steal, ·a,:u1 ca;rty away, an~ · 
Surplus Vehicle, Earth Borer w/winch closed, Chevrolet 
1944, Vehicle Number 3288, Motor Number BV 620433, 
Serial ?lumber 9NR30-l0324., Sale Humber 09066, nlue 
about $1400.00, the property ot Joe Cohn, Cohn Brother• 

'Auto Company, Indianapolis, Indiana. 

A.couaed pleaded not guilty to and wu found guil't7 ot the Charge and 
~eoUication. He was sentenced to be contined ai. hard labor at such 
place ~s the reviewing authority may_ direct tor au· months and to torteit 
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$34.00 per month for six months. Evidence of one previous conrlcticn 
was considered. The reviewing authority approved only ao much of the 
findings of guilty a.a involves findings or guilty ot wrongful use ot 
the vehicle at the time and place alleged, approved the sentence and 
ordered it executed and designated the Post :Stockade. Fort Benjamin 
Harrison. Indiana. as ~he place of confinement. The result of the 
trial was published in General Court•}.[artial Orders No. 193• Headquarters 
Second Army. Baltimore 2. Maryland• 26 September 1946. 

~, The court found accused guilty or larceey- ot the property alleged. 
The reviewing authority approved only ao much of the findings or guilty as 
involn findings of guilty of wrongful use of the property at the time and 
place alleged. The question presented tor oonaideration is whether the 
revi~g authority. by his action. approved a lesser offense necessarily 
included in that chargdi A.a no legal precedent involving this particular 
point can be found., it becomes necessary to treat the determination ot thia 
question in the light of those casea most closely related thereto. As wrong• 
tul uae of property necessarily impliee a state ot possession or control 
thereof• it 1a considered that the legal precedents in.which it has been 
decided that a finding ot llwrongf'ul possession ot stolen property alone 
and ot itself does not constitute a leaser included offense ot larceny"., 
are applicable in the discussion of the present issue. 

The controlling principle in the determination of the propriety of 
the substitution of an included offense by a court-martial is tound in the 
following extract from paragraph 780, Hanual tor Courts-Martial• 1928• page 
65 (see also nl 27-255• par. 106) J ~ .. 

"Leaser Included Offense.-- If the evidence fails to p·rove 
the offense charged but does .Prove the oommiaaion ot a leasa
offenae necessarily included in that charged~ the court may by 
ita findings except appropriate words., eto•• of the specification, 
and, if necessary. aub1titute others instead. finding the accused 
not guilty of the excepted matter but guilty of the substituted 
ma,ter. ••••" {Underscoring supplied) 

In Cl( 294896• · Faulkner. aoCU11ed waa oh&.rged with larceey- of an automobile 
in rlolation ot lrtlo!e of War 93. The court found accused not guilty ot 
laroeny but guilty ot violation of Article of l1ar 96 in that he wa1 in 
wrongful poaseuion of the car with knowledge that the car was stolen. 
The Boe.rd of Review. in holding the record was not legally sufficient 
to. support the findings of guilty. stateda · 

_ "Larceny is the 'taking and carrying away• by trespass. 
of personal property which a treapauer knows to belong 
either generally or speoil'ically to another with intent 
to deprive such ovm.er permanently of his property therein.' 
(MCM., 149,1) (Underscoring supplied). Unless there is a 
trespass by the offender in the appropriation of the property 
or an intent to convert an article at the time it 1a ·purported• 
ly borrowed or hired., or unless tho possession is obtained 
by ~ome means which may be auimilated to trespass by reason 

__...:.--- . . . . 
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ot the artifice employed in obtaining poaaesaion 
there oan be no larceny (idem). M set forth 
in the manual (idem) the elements ot the ottenae 
area 

'(a) '.i.he taking by the accused ot the property 
aa allegedJ (b) the carrying away by the aoouaed 
ot such propertyJ (o) that such property belonged 
to a certain other peraon named or describedJ (d) 
that suoh property waa ot the :yalue alleged., or ot 
some valueJ and (•) the taota and oiroumatanoea ot 
the caH indicating tbat the taking and carrying away 
were with a fraudulent intent to depriTe the owner 
permanently ot hie property or interest in the 
gooda or ot their v-alue or a pa.rt ot their Talue. '" 

The Boe.rd ot ReTiew then oontinueda 

"mule., therefore., at lee.at temporary possession 
ot a stolen article by the of"i'ender is necessary., 
the required posaeaaion ia clearly that which the 
offender obtained by virtue ot his having •taken the 
property' in one ot the inhibited methoda previously 
deaoribed. and it ia unla.wf\ll tiaaesaion thus obtained 
and onl such osseasion thats necesaaril included 

The Board ot Review ooncludeda 

•• • • In our opinion the court'• f'inding is 
equinlent to a oonoluaion that aocuaed obtained 
possession ot or received stolen property other 
than by having stolen it himself• an ottenae not 
included in but separate and distinct from 
larceny" (aee CM 120948. 120949. Dig. Op. JAG 1912• 
40 (451) (43). P• 327). 

"It goea without saying., that unlni'ul poaseaaion 
may be obtained in numerous ways." · 

In aupport ot the foregoing view. the Board 'bt Review in the .Faulkner 
0ase cited CJ( 151032. Yewell et al, wherein it was also held that a .f'inding 
ot unlawf\ll posaeuion o.i' oertainpersonal property was not a leaaer in
cluded of'tenae ot larceny. In that case the Board stateda 

"Here the aooused were found guilty ot unlawful 
poases'aion without specifying the kind ot unlawf\ll 

. poaaeaaion. Since all Jd.nde ot unlawful poasession 

g supp e 
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not included in larceny were not excluded from 
the findings of guilty the convictions in this 
case are not of an offense necessarily included 
in the offense alleged and for which the accused 
were tried and tie findings of guilty were there
fore unauthorized and illegal." (Underscoring 
supplied). 

In CM: 198798 Sherwood, involving a similar problem. it was held as follows-a 

"Accused was charged with larceny of six 
Y.M.CJ.. coupon books, under A. w. 9.3, and found· 
not guilty of larceny but guilty o.f wrongful pos
sess ion of them, under Article of War 96. The 
court by its findings acquitted him of larceny. 
The findings do not indicate how he acquired pos
session of the tickets which they describe as 
•wrongfully' in his possession, but undoubtedly 
tie court was not convinced that he came into 
possess ion of the property by trespass. Trespass 
being eliminated and the kind. of possession not 
being specified, it cannot be said that the of
fense found was necessarily included in that 
charge, viz, larceny. Thare may be ffl'ongful pos
sess ion which is in no way connected with larceny, 
and not a lesser included offense of larceny." 
(Dig. Op. JAG, 1912~0? Sec. 451 (4.3), P• .328)
(Underscoring supplied}. · · 

Since wrongful use of property necessarily implies a state of posses
sion, the foregoing legal principle with respect to the offense of wrongful 
possession wOllld appear to be equally applicable to the offense of wrong!ul 
use. Further, it is to be noted, that the term "use" interposes into the 
findings an element not necessarily included in the o.rtense c_harged• viz, 
larceny• 

. - 4. For.tie reasons stated, the Board of Review, is of the opinion 
that the record or trial is legally insufficient to support the· findings 
of guilty and· the sentence as approved. 

' 

Judge Ad1'ocate 

Judge Advocate 

Judge Advocate 
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JAGH - CM 316917 lat Ind 

WD, JAGO, Washington 25, D. C. JAN l:; 41947. 
Toa - The Under Secretaey ot "l'al' 

1. Herewith transmitted tar .,-our action under Article ot War 50-l, 
,s amended b,.- the act of 20 August 1937 (SO Stat. 724J 10 U.S~C. 1522) 
and Executive Order No. 9556, dated 26 May 1945, is the record ot tr1a.l 
in the case ot Private First Class Robert D. Morrison (Rl 15315800)1 
1530th Area Service Unit, United States D11ciplinary Barracks Section, 
Fort Benjamin Harrison, Indiana. 

2. The true test as to whether an ottense. foUDd. ia included in 
that charged, is that it is included only it it was necessary in proving 
the offense charged to pr~e all element• ot ·the ottense tound. .lppl.y--
1ng this test, the cue mwst tall, tor it na not necessary-in proving 
la;'ceny, to prow any -.rongtul. use ot the vehicle. 

3. I concur in the opinion ot the Board ot Review that the Ncord 
ot trial. ia legally inautticient; to auppart the findings ot guilt7 and 
the sentence and recamnend that the tincllnga ot guilt:, and the sentence 
be vacated and all righta, privileges and property- ot which the accused 
.bas been deprived by virtue· ot the findings and the sentence so vacated 
be restored. 

4. Inoloeed is a form ot action designed to carr:r into effect these 
recamnendatiqns, should such action meet with your apprOTal. 

2 Ilscle THOKAS H. GREEN 
1 - Record ot trial Kajar General 
2 - Fonn ot actic;m The Judge Advocate General 

---------------------t-------~-~----( o.c.M.o. 31• 11 Frbruary 19,7) • 
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WAR DEPARMNT (llT) 
In the O!f'ice of The Judge. Advocate General 

Washington 25, D.c. 

J.AGK .. CM .316930 
30 OCT 1946 

UNITED STA.TES ) .SEVENmNT.H MAJOR PORT 
) 

v. ) Trial by o.c.v., convened at 
) Bremerhaven., Germany, 2 August 

Private ROB&RT L. MITCHELL ) 194!,. Dishonorable discharge 
(42211055), 560th Motor ) and confinement for six (6) 
.Ambulance Canpan;y. · ~ 7ears. Federal Re.toma"to17, 

Cbill1cothe, Ohio. 

HOIDING by the BOARD OF REvlEW 
SILVERS; Jrc.AH:E and ACKROYD, Judge .Advocates 

1. The record. of trial in the case of' the soldier named abon has 
been examined by the Board or Revu,r. 

2. The accused waa tried upon the !ollewing Charges and Speci.tica
tionsa 

CHARGE Ia Violation of-the 93rd Article or,War. 

Specification la In that Private Robert L. W.tchell 560 llotor 
.Ambulance Campatl1' did, at Bremerhaven, (Fischeriehaven) 
Gennaey-, on or about 10 J~ 1946, willfl1111', f'elonioualy., 
and 1Dllawtul.J.1' kill ANNEGRET BEROW, by striking her with 
a 3/4 ton ,4x4 ambulance which he, the said Private Robert 
L. llitchell, ris then operating in a reckless and grossll' 
negligent maimer. 

Specification 21 In that Private. Robert L. Mitchell 560 Motor 
.Ambulance Compaey did, at Bremerhaven, (Fischeriehaven) 
G.erm&llTi on or about 10 J~ 1946, 'Wil.lf'ul.ly, felonious~., 

· and unla~ kill KARIN GIGGEL, b7 striking ber withe 
3/4 ton ,4x4 ambulance 'Which he, ·the said Private Robert L. 
Jfitohell, ,ma tbei: operating in a reckl.eH and gross]J' 
negligent m~r.. · 

CH&RGE II1 Violation ot the 96th Article o! War. 

Spec1.f'icat1an1 In that Printe Robert L. llitchell 560 Motor 
· .Ambulance Compacy- did, at Bremerhaven (Fischereihaven) 

Germ.aey-, on or about 10 July 1946 wrongtully knorlng4r 
and without proper authority take and use one 3/4 ton ,4x4 
ambulance or the Talue of arer fif't,-. Dollara property o:t 
the United States f'Urnished and intended tor the m111tar;r 

.service thereof. 

http:reckl.eH
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He pleaded not guilty to Charge I and the two Specifications thereunder 
and guilty to Charge II and its Specification. He was found guilty- ot 
Specifications land 2 of Charge I, except,in each Specif'ication, the 
words "will.tu~, feloniously, and" of the excepted words not guilty., 
guil'Gf' ot Charge I and guilty' of Charge II and its ·speci!ication. No 
evidence of arr:, prni.ous convictions ns introduced. He was sentenced 
to be dishonorably discharged the service., to forfeit all pay- and allow
ances due . or to become due and to be confined at hard labor for nine 
years. The reviewing authority approved only so much of the sentence as 
provided tor dishonorable discharge, total forfeitures and confinement 
at hard labor !or six years, designated the Federal Retonnatoey at 
Chillicothe, Ohio-,as the place of confinement and .t'onrarded the record ot 
trial for action under Article of War 50i-. 

. ' 
3. The Board of Review holds the record of trial legally sutticient 

to support the findings of guilty of Charge II and its Specif'ication. 
In view of •this holding the discussion will be l:1m.ted to the findings ot 
guilty ot Charge I and its Specifications and the sentence. · 

Since no useful purpose would· be served by' setting out at length the 
f'acta in this case, we deem it sufficient to point out that nowhere in the 
evidence do the names or other sufficient identification of the two German 
girls struck b;y the ambulance operated b;y accused appear nor does it appear 
to llhat specific hospital they W'8re taken tor treatment of their injuries. 
In cases involving homicide, the identity of the deceased with the person 
alleged to have been killed in the· specification and w1th the persa:i shown 
to have been assaulted by- accuaed must be to.l.ly- e1tabl1shed {CM 202.359, 
Tpmer, 6 BR ~, 122J CM ETO 17663 Tay;lor; CM CBI 49 ~•. .Although it has 
been held in such cases that identity of name raises a presmption of · 
identit, of perscm (CM ETO 12486 Herbert), the stipulation entered into be
tween prosecution., defense and the accused to the effect that two Gennan. 
girls bearing the same names &8 those described in1~~u1~1-i~s l and·2 
ot Charge I wre admitted to the 121.at General Hosprtal,7on't.ne-ciay of the 
incident in question and died r:£ undescribed injuries is not suf'ticient to 
support a finding or· guilty of the offenses charged in such Specitications, 
tor no evidence whatsoever ns presented at the trial ted:ling to ahcnr that 
these girls nre the same two unidentUied Gel"llan &irls struck by accused 
and taken to an unnamed hospital. 

Only five 7ears continement is authorized upon conviction of the 
offense ol unauthorized taking and using of' a motor vehicle ot another. 
A United States penitentiary (or, in a proper case such as this, a Federal 
retormatory, par. 5£, AR 600-.375, 17 YaJ° 194.'.3; s. II, W.D.Circ. 25, 22 
January 1945) may be designated as· the place of such confinement {CM ETO 
6,383 V(j J}dpson). 
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4. For the foregoing reasons the Board of Review holds the Ncord 
of trial legally insufficient to support the findings of guilty of 
Charge I and the Specifications thereunder, legally sufficient to sup
port the findings ot guilty o:t Charge II and it.a Speoi:tication and le
gally sufficient to support only' so much of the sentence as provides .tor 
dishonorable discharge, forfeiture of all -pay and allowances due or to 
becane due and confinement at hard labor in a Federal reformatory :tor 
five years. 

,Judge Advocate . 

3 
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JAGK - CY 316930 1st. Ind 

NOV6 1946
VID, JA!JO, Washington 25, D. c•. · 

T01 Ccmm.anding Officer,· Seventeenth :Major Port, APO 69, 
c/o Postmaster, New York, New York 

l. In the case oi Private Robert L. Mitchell (42211055), 560th 
Motor Ambulance Compaey-., attention is invited to the foregoing holding 
by" the Board of Renew that the record of trial is leg~ insufficient 
to support the findings of guilty" of Charge I and the S_pecifications 
thereunder, legal]J sufficient to support the findings of guilty o! 
Charge n and its Specification and legal'.cy' sufficient to support o~ 
so much o! the .sentence as provides for dishonorable discharge, forfeiture 
of all pay- and.all011'8D.ces due or to beccme due and confinement at hard 
labor 1n a Federal. re.to:rmato17 :tor fi.ve years, llbi.ch holding is hereby' ap
proved. Upon disapproval or the .findings of guilt, or Charge I aDd the 
Specifications thereunder and upon reduction of the term of confinement to 
five years, you will ·have authority" to order execution of the sentence •. ,. 

2. V.ben copies of the published order in this case al"ft forwarded to 
.this off'ice they- should be accompanied by" the foregoing hol.dmg 8Dd thi1 

. indorsement. For convenience ot reference, please place the tile nunber o! 
_the record_ in brackets at the end o.t t.he published order, u~~--~---

/'
,' ,. ,C• , q '.::; 

............ 
1·L...:, 

. 
. .._. I.) ~ 

--.---~c.r.-~ 
. : 

I 
,-,c,.,.:;., :.;r. :'." !-· . "; <·:,. .. .

~ r 1 
TH()l(AS H. GREEN . .. I • • •• 

(CK 316930~:.- ; .~::- '. ,": ·< -~'-nr ;-::: ;- .,. , i .._~. r-.. ,.. \..,i,.,' , .. 

1 Incl ; : ' 0 ·J 11 IS4o ' 
-- I"·· 

Record ot-~. ,; _, . Major Gener~ ( ,: ._; · -;J- .' / 
·{~\ . ''5" "3:)0 .-:'::,> The Jmge .Advocate ~ ~. I :T; __ ~ 

,//':,. .• <· r-, ., .....; c;-.l'
' 11~.··-~·; \ ~- ~~:·~,. ~' 'I '· ·,. I ' • 

.......... .[____( '.' .'.... -· ·- --- -- _, I ' 

' 
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WAR IEP.A.Rl'MENf 
In the Office of Tte Judge Ad'Vocate Gemral 

Washington, D. c. 

JAGH - Cl4 316932 

UNITED STATES 

"· 
Able-Bodied Seaman lSlE 
YARCSLOWSKY (Z-103355), 
SS Santa Maria Hill.I, 
APO 404 

3 APR 1S47 

) YOKOIWI.A. BASE 
) 
) Trial by o.c.»., convened at 
) Yokohama Baae, 17 June 1946. 
) Confinement at bard labc:r for 
) ten (10) years • The United 
) States Disciplinary Barraco 
) 

OPINION of the BCllRD OF REVJEW 
HOI'TE}Bl'EIN, SOLF, and SK?IH, Judge .ld-Yocate1 

1. The reccrd ot trial in the cue of tbe above-named 10ldier, ha'Ving 
been H'anrlnett 1n the Office ot The Judge Advocate General and .there tound 
legally 1Daut.tic1ent to support the .t1Diing1 and 1entence, baa been 
examiMd by the Board ot Review and tbs Board submit• this, ita opinion, 
to Thi Judge .ld:vocate General. 

2 • .A.ccuaed DI tried upon the .tolloring Clargea and Speciticatiomn 

CHARGE Ia Violation .ot the 96th Article ot War. 

Specifica.tiona In that Isie Yaroslonky, a person accan~ing 
the Arm, ot tbe United States in the Field,, as able bodied 
Haman aboard the SS Santa Maria Hill.I, •aid vessel then 
ancf there carrying cargo in connection with the llilital7 
operations of the United. States in the War, did at Toqo, 
Romhu, Japan, on ar about 11 )by 1946, ~ am 11-
legallf imper1om.te an officer ot the Arrq ot the United 
Statee. 

CHARGE Ila Violation ot the 69th .lrticle of War. 

SpecUicationa In that Isi.a Yaroalonq, a person accompanying 
the· Anny ot the United States in tbe Field, as able bodied 
seaman aboard the SS Santa Vari& Bills, said nasel then 
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and there carrying cargo in connection with the 
military operationa ot the United States in the 
War, having been duly placed in arrest at Tachikawa 
Air Base~ Honshu., Japan on or about l2 May 1946., did, 
at Tokyo, Honshu., Japan on or about 13 ~ 1946 break 
his said arrest bef'cre he was set at liberty by proper 
autharity• · · 

CHARGE m1 Violation of the 61st .Article ot War. 

Specifications In that Id.e Yaroalonky, a per1on accOlll.p&J1.1ing 
the J..nq ot the United States in the Field, as able bodied · 
seaman aboard the SS Santa Maria Hills, said vessel than 
an4 there carrying cargo in connection rlth the_ lllilitacy 
operatio.n1 of the United, States in the War, did without 
i:roper leave absent himself tram his ship at Yokoeuka, 
Honshu, Japan, from about 2 December 1945 to about 12 May
1946. . · 

He pleaded not guilty to and was found guilty of all Charges and Specifi
cation11. He was sentenced to be dishonorably discharged the service, "er, 
if this ii not applicable, to be barred from all .futlll'e federal employment 
or benefits, to forfeit all ~ and allowances d~ or to become due, and 
to be con.tined at hard labor at 1uch place as the revining authority- may 
direct !er ten (l.O) 71ar1. 11 TM reviewing authcrity approved and ordered 
executed on1¥ so much of the eentence as irovides for confinement at hard 
labor for ten year•, and designated the United States Disciplinary Barracks, 
Fort Leanmrcrth, ltanau, or elsewhtre as the Se,:retary of War may direct a1 
the place ot confinement.· 'l'ba result of trial was promulgated in General 
Court-l!artial Ck-den No. 36, Headquarters Yokohama Base,. d&ted 29 August
1946. . 

3. The evidence tor the prosecution ii •ummarized u follona 

John G. Andrns, the Traffic Manager, War Shippillg Adminiatration at' · 
Yokohama, testified that his duties invol'ved control OTer merchant aeamen 
on War Shipping Administration 't'esHla, direct operational charge ot the 
'YHHla 1D th• area under War Shipping Administration charters, and co
ordination of ship aO"leJDBnts between "Yariows agencies ot the armed farces, 
the Navy Deprtment, Tar Department, O.ttice of Foreign Liquidation camm1.1-
1ion, and the tuk farces whica deal with petroleum products 1n general 

- (R 6-11). In 1uch capacit7 he receifld an ofticial report .tran the muter 
of the Santa Maria Billa, a tanker, on 2 December 1945 that a Haman, Iai.e 
Yaroslonley', had not nturned to the veeHl, that the veHel 11'&1 about to 
Ht to sea, and that Yar01lonq'1 whereabout• nN unknown (R 5, 13). On 
12 January 1946, Yaroslonq 1IU brought before Andrews bf two mllitar, 
policeJDBn. Andrnl usigned him to the SS Berkeley' Victary-, but rltm11 
-wu told that when the vessel 1a1.led, accused 'WU n~ aboard (R 8-9) • 
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On lO May 1946 th! accll8ed was seen in Kanoya, Japan, by- First Lieu
tenant Don I. Cameron~ llho testified that the accused n.s dressed in an 
Anrry officer's summer uniform (R 21), consisting of khaki trousers and 
shirt with officer'• shoulder straps (R 23). He wore an emign 1s gold 
bar on ttie right siae of his collar and Transportation Corps insignia on 
the left side of his collar. An ensign's bar was seen on the right side 
of his cap. The witness identified an ensign 1s imigni& and Transportation 
Corps' insignia (Pros Ex A) as being similar to the insignia worn b;y the 
accused on the occasion described by the witness. On ll May 1946, Lieu
tenant Camaron again saw the accused attired in the same officer's uni.term 
at Tachikawa J.:1r Base (R 21). On l2. May 1946, the witness obserTed the 
accused a1lllilllrq attired as an officer, eating brealdaet 1n the dining 
roan of the Toqo Electric Building which was used u an officer's billet. 
The witness reported the accused 1s suspicious appearance to the CJD at 
that time (R 22). 

· On 12 May 1946, the accll8ed was app-ehended by Lieutenant Stahl at 
the ..Tachikawa Air Base and delivered to Special Agent ilvin Copeland, 23 
CJD, on 13 May 1946, llho returned the accused to Toqo. At that time the 
accused wu dressed in a kbak1 uni.term without tie, his cap was in his 
pocket and bcre an ensign's bar. Pin holes nre observed in his shirt 
collar. Lieutenant. Stahl asked the accused· what bad become of the collar 
insignia (R 14), whereupon he withdrew a Transpcrtation Corps I imignia 1 

· 

and an ensign's bar .trc:m his .pocket and stated that they had fallen ~rt•. 
Copeland took custody of these itema which were received in evidence as 
Proeecut ion Exhibit J. (R lS} • 

On 13 ~ 1946, Spacial Agent Jans McXitrick examined the Ngiater 
at the Toqo Electric Building and noticed the following entry on the 
registers nr.1.e Yaroelonq, 2nd Lt., u.s.T.c.n (R.27-28). 

Aft.er the accused na returned to Tolcyo he was initially con.fined in 
the Metropolitan Police Station. OD 16 Mq 1946.,. he was taken to the Office 
ot the PrOTost Mar•hal, Eighth J;nv at Yokohama. From Yokohama. be 'DI 
taken to the Ottice of the 23d CJD in Tolqo where Lieutenant William Morgan 

• told him that he wu to be taken to the Eighth~ Stockade tor confinement 
by Special Agent Copel.am (R lS}. While Copeland was attempt;ing to locate a 
vehicle in the street in order to take. the accused to tbs Stockade, the lat
ter eluded him by running down an alley and effected an escape (R 15, 18). 
J.t the t·1.me the accused began to run any he was within awoximateq t,renty-
tiw feet ot J.gent Copaland (R 17). . . . 

4. The defeme ·counsel stated that the aeollaed 1s · rights as a witness 
had been explained to him and stated that the accused elects to remain 
silent (R 28) • · 

5. The first problem presented by the record is whether the record 
establ.1ahes that the accused 1a a per10n subject to military la,r within 
the meaning ot J.rticle of' War 2 (d). 
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Each specification u:?()n which the accused was tried describes him 
asa 

."* * * 1 person accompanying the Arrq of the United States 
in the Field, as an able bodied seaman aboard the SS Santa 
l.iaria Hills, said veHel then and there can-yiDg cargo 1n 
connection nth the military operation of the United States 
in tl:s War * * *•11 

There is nothing 1n the record, however, to show that the SS Santa :M'aria ·' 
Hills .was under A.rrq control, owned by the A.rrcy, that it carried military 
personnel or military cargo, or that it was allocated to the Army by the 
War Shipping Adroinjatration. In CM 286743, Leiby. at al, it was held that. 
a crew member is not serving nth the Armies in the field where, as· here, 
it ns not. shown that be was on a vessel owned by or allocated to the Arm:/, 
or under Arq control,- or that it carried military personnel or military 
munition,, arms or cargo of aey description. · In the same case, it was 
held that where o.tfenses ,rare committed by accused· atter his ship had ar
rived in a foreign port, and while he was in a city during a period when · 
the city was a supply 'base within an actin theater ot operations, his 
mere presence in the ciity does not constitute aer1'ing with the Armies in 
the field. 

The record in the instant case, however, shows that immediately after·_ 
arraignment am be.tore the accused entered a plea to the general issue, the, 
defenae m01'ed to strike Charge III and the apeci!ication thereof, which al
lege that the accused absented himsel.t without. leave fran his ship from 2 
December 1945 to U ~ 1946 on the groums that Article o.t 1fs:r 61 is not 
applicable to meni>era of the ·merchant marine and that punishment t.or un-: ·· 
authorised absence by members of the :mercb.ant service is governed by 46 
United States Code 701 (R Sa). ·'; · · ·.· · · · • · · · ' , 

In the course of the argument ll'hiob. .followed, the def'eruse 11tated1 

•We are not. deeying '\he fact that the nan ia subject 
to militar, law and subject to the Articles of war• ·(R Sb)~ · 

.. ilthough it is elelnentary that a de!•nae counsel.cannot confer juris- _: 
diet.ion by consent. are none ctherwiae exists (Cl4 211377, §hort, 10 BR 57), 
in the circumstances of the case, and !~ the reasons stated below., n are 
of the <>pinion that the de.tense counsel •s etatement ~dia.te~ after arraign
ment, amounted to a waa,ver of proot of. jurisdictional fact rather than to a ' 
consent to jurisdiction. 

, Had the record diacloeed no evidence from which it might have, been in
ferred that ,the accused was accompany~ or sening nth the lnde• ot. the 
United Statea ·in the !ield,' we would be reluctant to hold. that the accused 
1s a person subject to aiilitary law within the meaning o.t Article of War 2 (d) 

4 
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. . 
solely upon the basis ot the defense counsel's statement. But- such is not 
the case .. The testimocy o! Yr. Andrews., the Traffic Manager of the War 
Shipping Administration Office at Yokohama; whose duties.include the control 
o.f' merchant seamen 1n the area., shows that the accused was a seaman under 
the control of tte War Shipping ldministration and t~t he had served aboard 
a tanker in occupied Japan. The court was warranted in taking judicial. 
notice- o! the .f'aet that private shipping ~o and .f'rom Japan is not authorised 
by the Supreme Connander fer the illied Powers. ~ shipping which furthers 
the objects of' the occupation is permitted. Such shipping may include 
limited imports of .!:2.2Sl essential for civilian consumption which is pro
cured and irocessed through War Department channels and certain exports 
which may be mcessary to obtain foreign credits .f'or food imparts., which 
are b&ndled through the United States Conmercial Compaey., a subsidiary ot 
the Reconstruction Finance Corporation (Occupation of Japan., Deli, of' State. 
Publication 267., Far Eastern Series 17, p 39-40J lppendix 38., pp 168-171). 

Since imports tor civilian consumption are present~ limited to food., 
and since the home islams of Japan do not produce petroleum product1 .f'cr 
export., it· is inconceivable that the tanker, SS Santa Maria Hills., was 
carrying cargo in connection with any- activity .f'or the ci'filian population. 

It i1 apparent .f'rom the foregoing that the economic control exercised 
by the Supreme Commande:r for the Ulled Ponr1 1n Japan does not warrant 
an in.f'erence that all American seamen in Japanese harbors aN serYiDg aboard 
vessels allocated to the l,;nrq; can-ying military cargo, or military person
nel. Nor ms:, it be inferred that all such seamen are accanpa?JYing the 
J.rmis• in the tield (Clf 318380, Yabuaaki). Vessel.I 1n Japanese harbora 
1!81' HrTe functions which f'arther the object or the occupation by carry--
1%Ji eaa~ntial tood pl"odueta for the civilian population., 1uppliee .f'ar the 
use of the Na:,y, or for other purposes in no wq connected with the !nq. 
But under the circwutancas of tbe present economic conditions 1n Japan 
the i;robabilit~ that the tanker on which the accuaed had serTed 11U car17-
1ng Jlliljtery' cargo ns 1u.f'ticient to warrant the court 1n aceept-,ing the 
detense counsel's n.iver ot proof of' 'the jurildict.'!:am1faets without . 
further inquily., particularq since those juriadictional. !acts were tulq 
alleged in the specifications. 

Thi court_. also warranted 1n comidering the tact that the ac
cused a't'&iled himself or Anll:, billet• and 11.essing facilities as a cir
cUlllltance warranting the i.Jlterence that be was accompany:mg the .lndes 
1n the tie ld and that he Toluntariq put hiasel.f' in the position ot a 

·person subjlct to milit&ry' law (Cll 306157., Pollard, 29 BR (ETO) 209.,
PeJJarn "· Sant5:d, u.s.n.c. N. District, Georgia, .ltlanta,.Di'f. Habeas 
Corpus No. 2159 • · . 

Acccrdingq, we ~ ot the opinion that the ~cord ot trial su.f'ti
c:1antly' shon that the accused was a person accompe.Il1'ing the Armies in 
the field to establish the jurisdiction ot the court over the person ot 
the accused. 
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6. .The specification or Charge I avers that on or about 11 ~ 1946 
the accused wilfully and illegall¥ impersonated an orticer or the A:nzq of 
the Vnited States at T?kyo, Honshu, Ja:r:an. 

The evidence clearly shows that at or about the t:una alleged, the 
accused wore tha uni.farm or an Army officer, availed himself or the wse 
or or.ricers 1 .billets ani messjng facilities, and regatered at the Tokyo 
Electric BuildiDg, ldlich TAS wsed a.s an o!ticer •s billet a.s Second Lieu
tenant Ide Yaroslowsq USTC. ilthough it is true that the accused'• · 
impersonation was aanewbat clumsy in that he wore naval ens18n'1 bars 
instead ot second lieutenant •a bars and wore the cap insignia on the 
right aide or his cap instead ot on the left side, nevertheless, hi.I 
intention to impersonate an Army •.ft:1.cer was clear, and he succeeded in 
convincing the personnel at Tokyo Electric Building that he_ was an Anrq 
officer. The wiltul. and illegal impersonation of an of.ticer or the 
J.rrq ot the United States has beon held to be a militar;y ottenae within 
the scope of Article of War 96 as a "disorder * * * to the prejudice of 
good arder and military- dacipl1ne 0 and as "conduct ot a nature to bring 
dilcredit upon the military serTice " (CM 266lJ7, Miller; CM 318300, 
Yabusaki). 

The next question llilich must be com idered is the maximum punish
ment authcrized upon a conviction ot the or.tense alleged 1n this · 
1pec1tication. · 

' 
It will be noted that the specification does not allege that the ac-

cused falsely :lmplrsonated an of.ricer am thereby- traudulentl1' demanded, 
claimed or obtained something ot value, an of':f'ense in violation ot Title 
18, Section 76, United States Code, punishable by imprisonment ·tar a 
term o:f' three years and therefore that statute ii not; applicable (Cll 
266137, Miller, CM ~18300, Yabw,aki). , . 

The Board ot BBview baa held in a case involving a si:milar offense 
to the one here com idereda 

"The federal stat'llte most nearly applicable (18 me 
76a and b) prescribes a punishment not exceeding a fina 
ot $250 am· oontineinent tar I ix montbll for the unauthorized 
manufacture, •ale, or poesesaion ot any badge, identification 
card, er other insignia prescribed b~ the head ot a:ey depart
ment ot tM United States or 'b7 ari:, o.t:f'icer or subardinate 
thereof. The term t"insigni& includes * * * distinct1Te devices 
warn on the unitom to show rank' (TM 20-.205). Based on the 
mentioned statute, Anrq Regulations JrOVide that the unauthor
ized wearing ot ~ insignia prescribed by the War Department 
is prohibited, ani that arr., person violating the JrOVision ii 
subject to punishment not exceed~ a tine of $250 and confine
ment far six months (par 12, AR (hJJIJ, 29 Februaey 1944) * * *" 
(CY 251348, Gaston, 33 BR 2llJ CM 2661.37, Miller, 23 BR 135). 
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' The unlawful wearing of' the uniform ot the Army is also denounced by 
10 United States Code 1.39.3 and made punishable by a tine not exceeding 
$.300 and imiri.lonment not exceeding six months. 

While the specification does not allege speci!ical.11 that the accused 
ware a uniform or· insignia of' rank, or that the impersonation was effected 
by either means, it 1• camnon knowledge that at the time o! the alleged 
ottense, J,:rmy officer• in Japan 11'8re required to wear the uniform (includ
ing 1.nllignia ot rank and devices o! their respective arm or service} in 
public. It 11.t;Y' therefore be reuonab~ implied .f'rom the specification that 
the accused impersonated an otticer. either by wearing an J.nrq uniform un
lawtul~, in violation of 10 United States Code 1393 or by the use of Scm3 
badge, identification card, or imignia, involving posseasion thereof, in 
violation o! 18 United States Code 76a and b, and paragraph 12, Anr:f 
Regulations 600-90, 29 February 1944. 

. According~, ft are of' the opinion that the maximum con.tinenent at 
bard labor authorised upon a conviction of the otten.se alleged. ill th• 
•P.-citication ot Charge I 11 s:1% moutba. 

7. The specification ot Charge II avers that the accused, having 
been d~ plac•d' in arrest on or about 12 May 1946, broke hi.a arrest on 
or about 13 May' 1946. · 

The evidence shon that the accused was ap?'ehended at the Tach1kna 
Air Bue on 12 liq 1946 and 1ubsequent~. confined at the Metropolitan Police 
Station, Tokyo, Japan, on 13 ~ 1946. Thereafter on 16 May 1946 the ac
cused was taken to the Ottice o:.: the 23d cm are be na told by Lieuten
am. Morgan that be na to be taken to the Eighth J.rrq Stockade under guard 
fer confinement. Al the accused and the guard,_ Special .lgent Copeland, 
le.tt the building, "-be accused eluded hi.I guard and effected an escape by 
running through an ·alle7• . 

ilthough breach of arrest is.alleged, the _evidence shO'WS that the 
ottense cClmllitted by the accused aounts to escape trom confinement. Ar
rest within the meaning of ArtiQle of' War 69 1a a moral restraint, usual.13 

· imposed by orders fixing the limit.a ot arrest. Confinement :imparts some 
peysical restraint (MOY 1928, sec 1391., p 1S3}. In the instant cue the 
accused waa under guard en route to a place ot confinement when he effected 
his escapeJ thus he -.as under peys1cal rather than moral restraint. J. 
breach of arre~t.18 not a leHer included ottense ot escape from confine-

. ment (CM 171335, Dig Op JAG 1912-40, Sup l, Sec 4Z1 (6a}J C)( ~521,
Hummrex, 2s BR 338). · 

.lccording~, we are of the opinion that the variance between the al
legation and the .roof 1a fatal and that the record of' trial 1B not leg~ 
su.tticient to support the findings of guilty of the specif'ication of Charge
II. . 
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s. The specification o:t Charge III avers that the accused absented 
h:1:mself without leave from his ship at Yokosuka., Japan., from about 2 Decem
ber 1945 to about 12 May 1946. 

I,;:' 

_The o~ evidence tending to show the accused's initial unauthorized 
absence from his ship was the testimoey-of Mr. John G. Andrews., the Traffic 
Manager of the War Shipping Administration at Yokohama, that the master' ot 
the SS Santa Maria Hilla telephoned him on or about 2 December that the 
accused had not returned to the vessel, ..a&t the vessel was about to set 
to sea., and that the accused 'a whereabouts 'Were unknown. 

This evidence ia obviousfy hearsay and ns incompetent to establiah 
the accused's initial absence. S1m1J.arY,., Mr. Andren' testimoey that be 
subsequentfy assigned the accuaed to the SS Berltley Victory and that the 
master of that ship reported that the accused was not aboard when the 
latter vessel sailed is incompetent to establiah the accused 1s absence 
from the SS Berkeley Victcry. 

A.ccordingfy., we are of the opinion that the record of trial is not 
legally- sufficient to support the :tiIJd~s of guilty· of the specification 
o:t Charge III. · 

9. For the reasons stated., the Board of Review 1.a· of the opinion that 
the record of trial is legal~ sufficient to support the findings o:t guilty 
o:t the specification of Charge I and Charge I, legalfy inlu.f'f'icient to sup
port the findings of guilty of Charges II and III and the specitications 
thereof., and legal.17 sufficient to support only so much of the sentence as 
provides tor confinement at bard labor tor six (6) months. 
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JAGH - CM .3169.32 lst Ind 

WD, JAGO, Washington 25, D. C. APR '.'\ ,l 1947 

TOa The Under Secretary of War 

l. Herewith transmitted for your action under Article of War 5<>½ 
as amended by .A.ct of 20 August 19.37 (50 Stat. 724; 10 u.s.c. 1522) ie 

. the record of trial 1n the case of Able-Bodied Seaman Isie Yaroslowsky 
(Z-10.3.355), SS Santa Mar 1a Hills • 

. 2. I concur in the opinion of the Board of Review that the re
cord of trial is legally sufficient to support the findings of guilty 
of Charge I and its specification, legally i.ntlufticient to support the 
findings ot guilty of Charges II and III and their specifications, and 
legally sufficient to support only so much ot the sentence as provides 
for confine~nt at hard labor for six (6) months. For the reasons 
stated, I recommend that tm findings of guilty of Charges II and III 
and their specificatio~ be vacated and tha.t so much of the sentence 
as modified by the reviewing authority as is in excess of confinement 
at hard labor :tor six (6) months be vacated and that all rights, 
privileges and property of which the accused has been deprived by 
virtue of that portion of the sentence so vacated be restored. · 

3. Inclosed is a form of action designed to carry into effect 
the above rec01111D8ndations, should such action meet with your approval. 

2 Incls THOMAS H. GREEN 
l - Record of trial Uajor General . 
2 - Form of action Tm Judge Advocate General 

~-----------------------------------~ 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington., D. C. · 

J.lGN-CM 316961 

UNITED STATES ) EUROPEAN .UR TRANSPORT SERVICE (PROV) 
) 

v. 

Second Lieutenant HAROLD L. 
~ 
) 

Trial by G.C.M•., convened at 
Wiesbaden., Gennany., 23 August 
1946. Dismissal and total 

GUERNSEY (0-2079573)., Air 
Corps. 

) 
) 

forfeitures. 

OPINION of the :OOARD OF REVIEW 
'WHITE, McMILLAN and JOHNSON., Judge Advocates 

1. The record of trial in the case of the.officer named above 
has been examined by the Board of Review and the Board sul:mits this., 
its opinion., to The Judge Advocate General. 

2. The accused was tried upon the foll01'i.ng Charges and .Specifi
cations: 

CHARGE I: Violation of the 61st Article of war. · 

Specification l: In that Haro],d L. Guernsey, 2nd Lt • ., MJ., 
0-2079573, 32nd TC Sq., 441st TC Gp• ., USD Station., 
Eschborn., Germany, APO 57., did., without proper leave, 
absent himself frQ!Jl his station at USAF Station., 
Eschborn., Germany., APO 57., from about 10 May 1946 
to about 'Z/ May 1946. 

Specification 2: In that * * *,. did., without proper leave., 
absent himself from his station at USAF Station., 
Eschborn., Germany, APO 57, from about ll June 1946 
to about 8 July 1946. 

CHARGE II: Violation of the 96th Article of War. 

Specification 1: In that * * *, did., at USAF Station, 
Eschborn, Germany., on or about 28. May 1946, with 
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intent to deceive his Commanding Officer, officially 
report to the said officer, that he had been sick in 
the 50th' Field Hospital, Paris, France, which report. 
was known by the said Harold L. Guernsey to' be un
true. 

Specification 2: In that * * *, having been .placed under 
arrest in quarters, did, on or about 11 June 1946, 
break said arrest by going to P~s, France. 

He pleaded guilty to, and was found guilty of, all Charges and Specifi
cations. Evidence of one pre,,.ious conviction was introduced. He was 
sentenced to be dismissed the service, and to forfeit all pay and allowances 
due or to become due. The reviewing authority approved the· sentence and 
forwarded the record of trial for action under .Article of War 48. 

3. Evidence for the prosecution: 

The evidence in support of Charge ·I and the Speci.f.1.cations 
thereunder consists of Prosecution's Exhibits 4,· 5, 6 and 7, being ex
tract copies or the- morning report of the 32D:l Troop C~er Squadron, 
44lst Troop Carrier Group. These··respectively show accused: from duty 
to absent without leave 2400 hours !O May 1946; from·absent without leave 

. to duty 28 May 1946; from con.f.1.nement to absent without leave •24• hours 
11 June 1946; and from absent without leave to confinement 8 July 1946. 
All such exhibits are inferentially supported by the stipulated testimony 
or the official custodian of-the monrl.ng reports so extracted (Pros. Ex. l). 

The evidence in support of Specification l of Charge II con-
sists of a stipulation: · 

"***that if records of the 50th Field Hospital, Paris, 
France, were presented as evidence in court that they would 
show that the accused, 2nd Lt. Harold L. Guernsey, 0-2079573, 
was not sick in the 50th Field Hospital, Faris, France, at 
any time from about 10 May 1946 to about 8 July 1946.n 

and, . 
•***that ii' Major Robert H. Ri.emensnider, 0-753738, were 
present in court that he would testify as follows: 

I was Commanding Officer of 2nd Lt. Harold L. 
Guernsey, 0-2079573, for the period 10 May 1946.to 
31 May 1946. On 28 .May 1946 Lt Guernsey stated 
that the reason he was absent from bis station from 
about 10 May 1946 to about 27 May 1946 was because 
he was sick in the 50th Field Hospital, Paris, 

• 
2 

http:monrl.ng


(133) 

France. I sent an investigating o!fi.cer to 
ascertain it Lt Guernsey bad been a patient in 
the 5oth Field Hospital, Paris, France, and the 
investigating officer could find no records at . 
the hospital or anyone in the hospital in 
charge of' the rec.ords who knew of' Lt Guernsey 
being a patient at that hospital• (Pros. Ex. 3). 

The evidence in support of' Specifi.catio.n 2 of Charge II con
sists of a stipulation: 

•* * * that if' Captain Edrln L. Kier were present in 
court he would testify as f'~llows: 

On 11 June 1946 I was the illmediate Com
manding Officer of' 2nd Lt. Harold L. Guernsey, 
0-20795?3. · A.t that time I had proper authority 
to place Lt Guernsey under arrest in quarters 
and did so on ll June 1946. I didn't give Lt 
Guernsey authority to leave his quarters, but · 
couid ·not find Lt Guernsey anywhere on or about 
the station. I placed notices on all bulletin 
boards stating that Lt Guernsey was to report 
to me. These notices remained on all bulletin 
boards, but Lt Guernsey did not report to me 
until about 8 July 1946 at which time he was 
·apprehended in Paris, France• (Pros. Ex. 2), 

and the morning report ~racts above rei'errad to which were intro-
duced as Prosecution1j5 Exhibits 6 and ?. . 

4. Evidence for the defense: 

The def'ense introduced no evidence but the accused, being ad-' 
vised of' his rights, elected to make the following unsworn statement 
through counsel: 

•I cannot bring evidence at thi._s time because o! the pl-.& 
of guilty. In February, the accused was on authorized 
leave in Paris.- Shortly after, he received word that hi1 
father was in a critical condition at home. He asked for· 
an emergency furlough. This was denied him, but was told 
that perhaps at a later date it would be granted. .l short 
time after, he was offered a civiliari job with 1.A.:ir France• 
and he requested !rom the same Commanding Officer for a dis
charge to accept civilian employment. This was also re
fused. On approximately 10 May 1946, the accused decided 
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that in order to hold his job he would have to get to Paris 
and see the people and find if it could be arranged. Hl!l 
tried to make these arrangements, but was refused and he 
went AWOL. After coming to terms and contracts Vii.th 1.Air 
France 1 , he came back and told his Commanding Officer that 
he had been sick in hospital while in Paris. In Paris he 
had suffered from a skin irritation and rash and was given 
an admission slip to the 50th Field Hospital; but the next 
day due to appointments with people at 1Air France', he 
did not report to the hospital. He returned to his sta
tion and falsified this statement, thinking it would not 
be checked because of the slip he had that he had never · 
used. He was placed in arrf)st pending trial. About the 
time of the trial, he received more information on his 
civilian job in Paris, and in order to make f'inal ar
rangements., he broke arrest to get the matter straightened 
out as f'ar as contracts were concerned. He was picked up 
in Paris by the CID and brought back to Frankf'urt. D.le · 
to the i'act that he had tried in many ways to get leave., 
and by be~ refused by the Commanding Officer wit.Q. whom 
he had had difficulties, and because of' his upset mind., 
he did not realize the seriousness of the AWOL. At the 
same time., his mind had been upset because of his wife and 
child at home and his w.if'e waiting for his· discharge to 
start divorce proceedings, the boy• s mind was confused to 
the extent that he committed these offenses under mental 
strain. The accused has a three year.old boy at home, 
and the uppermost thing in his mind has been the future 
of his child - to give him a home and the education he 
should have. It is desired the Court take cognizance of 
these facts and weigh them" (R. 7) •. 

5. The evidence introduced, and the u.nsworn statement of accused; 
supports the findings of the court am are consistent with the plea of 
guilty chlly entered as to each of the Charges and the Specifications 
thereunder• 

.Specification 2 of Charge I and Specification 2 of Charge n 
allege offenses which 'WOuld appear from the record to be different aspects 
of the same act and the more serious aspect (absence 'Without leave in 
this case) ia the only one of the two which·may be considered in respect· 
to punishment (CM 313544, Carson (1946); V Bull~ JAG 202). _ 

6. War Department records show that the accused is 26 years of 
age and married. He is a high school graduate:, _completed one year of 
college at the University of Toledo, Ohio., and worked as a clerk and 
salesman until he enlisted 31 January 1943. He was appointed temporary 
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second lieutenant, Anny of the United.States, 23 December 1944. The 
extent of his overseas duty does not appear. 

7. The reviewing authority recommends "remission of that portion 
of the sentence adjudging total forfeitures." 

8. The court was legally conatituted and had jurisdiction over 
the accused and of the offense. No errors injurio_usly affecting the 
substantial'rights of the accused were committed during the trial. In 
the opinion of the Board of Review the record of trial is legally suf
fici~nt to support the findings of guilty and the sentence and to war
rant confirmation of the sentence. Dismissal is authoriZBd upon con
viction of a violation of Article& of War 61 and 96. 

Judge Advocate. 

s . 
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JAGN~M 316961 1st Ind 31 October 1946 
WD, JAGO, Washington 25, D. C • 
TO: The Under Secretary of War 

1. PurS\18.Ilt to Executive Order 9556, dated 26· May 1945, there 
are transmitted for your action the record of trial and the opinion 
of the Board of Review in the case of Second Lieutenant Harold L. 
Guernsey (0-2079573), Air Corps. 

2. Upon trial by general court-inartial this officer pleaded . 
guilty to and ms found guilty of absence without leave on two set,arate 
occasions, m violation of Article of War 61; of making a false official 
report with intent to deceive his commanding officer; and of breaking 
arrest, in violation of Article of War 96. He was sentenced to be 
dismissed the service and to forfeit all pay and allowances due or 
to becane due. The reviewing authority approved the sentence, 
recanmended remission of the forfeitures, and forwarded the record of 
trial for action under Article of War 48 • 

3. A summary of the evidence may be found in the accompanying 
opmion of the Board of Review. I concur in the opinion of the Board 
that the record is legally sufficient to support the findings of 
guilty and the sentence and tc warrant confirmation thereof• 

The record shows that the accused was absent without leave 
fran 10 May 1946 to Z7 May 1946. He attempted to escape the con
sequences of such act by knowinely and intentionally falsely reporting 
to his commanding officer that he bad been sick m the hospital during 
such period. He -was thereafter placed in arrest in quarters, but broke 
his arrest and again was absent without leave fran 11 June 1946 until. 
he lla:S apprehended on 8 July 1946. 

This officer was convicted 23 April 1946 of absence without 
leave, in violation of Article of War 61; and of an unlawful attsnpt 
to utter an illegally altered order in furtherance of such absen\e, 
in violation of Article of War 96. In that case he -was sentencecl'to 
a reprimand and to forfeitures which were a till in· effect when he 
committed the offenses of which he was convicted m this case. 

4. In view of the number of absences, and the element of deceit 
which is present in both cases, I recanmend that the sentence be 
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conf'µ-med but that the .for.feitures be remitted, and that the . 
sentence as thus modified be carried into execution. 

5. Inclosed is a .form of action-designed to carry out the 
foregoing recanmendation, should it meet with yaur approval • 

....-' 

2 Incls THCW.S 1!. GP.EEN 
1. Record or trial Maj or General 
2 • Form of action The Judge Advocate General 

-------------------------~~ 
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WAR DEPAR'l\fENT . 
In the Office ot The Jqe .Advocate General 

Washington 25, D.C. 

APR 1 4 1947 
JAGQ - Cll .316965 

UNITED STATES ) ARMY AIR FORCES 
TKOHNICAL TRAINING COMMANDlT• Trial by o.c.M•., connned at 

First Lieutenant MATHIAS c. ) Keesler Field., .Mississippi., 
LASCHECK (0-787517)., Air Corps.! 20 September 1946. Dismissal 

and total torteiturea. 

OPINION ot tne BOARD OF REVIEW 
HICKEY., SCHENKENand PARSONS, Judge Advocates 

l. Tha Boa.rd ot R.niew has examined the record of trial in the case 
of the of!i-cer named above and submits thia., its opinion., to The Judge 
Advocate General. 

2. The accused ,ru tried upon the f'oll.owiac Charges and Specifica-
tions a · 

CHARGE Ia Violation or tha 95th k.-ticle of' War. 

Specification 1: In that First Lieutenant :Mathiaa c. Laschnk., 
A1r Corps., Squadron FB-1 (Train1Dg and Operations),- 3704th 
An,y Air Forces Base Unit, did, at Keesler Field, lli.ssissippi, 
on or about 20 July' 1946,. wro~ strike· Louise Hadle;y 
1a the race with his fist. · 

SpecUication 2: In that First L:ieutenallt llatbias c. I,Ucheck, 
Air Corps, Squadron PB-1 (Trai.niDc and Operationsl, .3?04th 
A:i:-,q- Air Forces Base Unit, was, at or near Keesler Field, 
M1.ssiH1ppi1 on or about 20 July 1946, drunk and disorder~ 
in uni.fora in a public place., to witl a public street ad-. 
johing Gate No. 2 or Keesler Field, Mississippi• 

.CHARGE lla' Violation ot the 96th Article of' War. 

Spacitication 1'1 In that nrs, Lieutenant Mathias c. Lucheck, 
, Air Corpa, Squadron PB-1 (Trai111nc and Operationa), 3704th 

. Artq Air Forces Base Unit, did, at Keesler Field, Mississippi, 
on or about 20 July 1946, wr~ strike Louise Hadley' ill 
the race with his rut. 

• 
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Specification 2 z Ini that First Lieutenant Mathias c. Lascheck, 
Air Corps, Squadron P&-1 (Training and Operations), 3704th 
Arrq Air Forces Base 1lll1.t., was, at or near Keesler Field, 
18.ssissippi, on or about 20 Jli4' 1946, drunk and disorder~ 
in uniform in a public place, to wit: a public street ad
joining Gate No. 2 of Keesler Field, Mississippi• 

.lccuaed pleaded not guilV to and was found cuilty of all Charges_ and 
Specifications. No evidence of previou convictions was introduced. 
Accused was sentenced to be diamissed the serrlce and to forteit all 
pay and allowances due or to becane due. The reviewing authority ap
proved the sentence and forwarded the record of trial for action under 
kticle of War 48. 

3. Evidence for the prosecution. On or about 20 J~ 1946 accused 
inYited his :f.'riend., Miss .Uzina Webster., irrs. Ada Travirca and Mrs. 
Louise Hadley Holt to accompany- him to the Officers• Club at Keesler 
Field for the purpose of celebrating his birthday (R. 6., 7, 11). Mrs. 

, Hol-t•s maiden na::l9 was Hadley and she used'the name Hadley instead of 
her married name (R. 6, 8, 9l. While at the club all of the membe111 
of the party" except Miss Webster drank gin and liquor (R. 6, 7, 11). At 
about. 12,30 A..M~ the party left the club and started to the City of 
Biloxi in an autanobilfl owned and driven by Yrs. Holt (R. 61 7., 11 12). 
As thq were drivin& dollll Diviaion Street, accused exclaimed 11 the laps 
are coming, let me out•. He was let out of. the car and the three wmen 
dron on. The 1IOlllElll decided that the7 should go back and take accused to 
Gate 2 Keesler Field .so that he coul.d go to bed (R. 7, 12). They re
tumed for accused and drove to a street adjacent to Gate No. 2 and 
aaked accused to get out. Accused retused and an argument ensued be
tween hia and llrs. Holt. Jlrs. Holt told him that she was out of gas am 
could not take him back to to1111 (R. 7, 12). Accused slapped Mrs. Holt 
who thall called him a 11no good son of a bitch". Accused climbed out of 
the car 119nt ~ound to the left side and etruck ~a. Holt onr the flY• · · 
with his fist lR. 6, 8, 12J. ED. 1 and 2). The disturbance attracted the 
attention ot militar;r police at Gate No. 2 and thq nnt to the scene ac
companied by the O!ficer of the Day. .lccused was fighting and shouting 
that the Japs wre coming or 110rds to that effect. Both accuised and Mra. 
Holt ware drunk (R. 15, 18, 20., 22). i.trs. Holt was taken to the hos
pital wher, six stitches were taken above her eye. Accused was take:a 
in custody by the Duv Otticer who returned him to his quarters. It was 
11ecess&17 to uH force to put accused into a s.ta:rf ear rn. 16, 18, 20, 22). 

Two statements made by accused nre received in evidence., settinc 
forth that he had not eaten durirJ& the day- and the drinks that Dicht "hit 
me pretty- bad"; that he did .not remember talldng about. Jap1 but did 
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recall the argument nth urs. F.adleyJ that she called him a "no good 
dirty" son of a bitch" whereupon he "&ot out of the car, proceeded to 
her side, and hit her with my- right fut•; that he remembered nothing 
further except being at Post Headquarters; that this was the first time 
that he had ner allowed himself' to get in that condition (Exs. l and 2). 

4• Eyi.dence for the defense. Captain Edward J. Murphy, Flight 
Training Section, Keesler Field, testified that he had known accused 
about 9 neke and had observed the manner in which he performed his 
duties; that accused perfonned his duties in an excellent manner and 
that his reputation among the of'f'icers and personnel or the Flight Train
ing Section ns excellent {R. 24). Captain Leo c. Brom testified that 
he had laiOl'IJl accused for about one year, having served with him in the 
Pilot Section at El.lincton Field; that _accused served as his co-pilot 
and perfonned his duties in a superior manner; that during this t:hne ao
cund had always conducted himself' as an articer and gentleman should 
(R. 26). Second Lieutenant Charles B. Moran testified that he had kno'Wll 
accused approximately' eleven months and had been associated with him 
both on and off duty; that he had never seen accused drinking and had 

I • 
never aeen him behave himself' in ar:ry manner other than that of an offi-
cer and a gentleman; that he had never heard ~one speak ill ot accused 
so far as hia reputation for sobriev and temperance was concerned (R. 27, 
28). · 

Accused made an unsworn statement through counsel to the effect 
that due to his excessive drinld.ng on the occasion he could not add a:rq
thi.Jlg to his two non statements 1'hich had been introduced aa Prosecu
tion's Exhibit& 1 and 2. 

5. The evidence or accused'• cuilt of all Chargts and Specifica
tions is clear and conclusive. The witnesses spoke of Mrs. Holt. as
•Mrs. Hadl.ey" and the specifications allege that the assault was can
lllitted upon Louise Hadley•. The record is clear that the woman struck by 
accused is the person set out in the specifications•. Both accused and 
Mrs. Holt were drunk and accused slapped her after which she cursed him. 
This provoked the assault with 1'hieh he is charged, i.e., striking »rs. 
Holt with his fist. These facts do not constitute a justification but 
may be propar:cy- considered in extenuation. His actions in the street 
near Gate No. 2 of Keesler Field, cursing and .fighting to preTent enter
ing the staff' car as ordered by the military- police constituted dia
orderly' conduct beyond that involved in his assault on Mrs. Holt. Ac
cused was charged with identical ct'fenses uader both Article of War 95 
and Article 9! War 96. There is no inconsistency nor anr unlawful du
plication in the findings ot cuil½.i," upon identical specifications lmder 
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both Article of War 95 and Article o:t War 96 1'here the proof' supports 
conviction under each (Cll 273450, Antalek, 47 BR 7J CM 239609, MuJ.ro,:, 
25 BR 215), but.in fixing appropriate punishment it should be con
sidered as a sincle arrense (CM 230222, ~ 17 BR 331; CV 275518, 
l::'»irllle. 48 BR 55). . 

6. War Department records show that accused ia 22 years or ace 
and UDnaITied. He is a high school graduate. He served in. the 1118:t
chant marine from November 1942 to Jla;y' 1943. He entered the eerYiC41 as 
an aviation cadet 22 June 1943, was comnissioned second lieutenant in. 
the Air. corps 20 November 1944, and 11a1 promoted to first lieutenant • 
26 J1D1e 1946. His MOS i8 1051 Pilotj two engine. He has no preTiOUI 
convictions and has not been subject to disciplinar.r action pursuant to 
Article or War 104. · 

· 7. The court ns legally' constituted and had jurisdiction of' the 
per1on and the subject matter. No errors injuriously arreetinc the 
substantial rights ot accused 'RN camnitted during the trial. In the 
opinion o:t the Board df Review the reoord. or trial is legally autricient 
to support the findings of cuilty- and the sentence and to warrant con
firmation thereof. Dismissal i8 mandatory upon conviction ot a viola
tion of Article. of War 95 and authorized upon caiviction o:t a Tiolation 
ot Article of War 96. 

1 
_·-.1...Qd...P~J~·4'hl.d. ~::"::!·::~-~..."-t-,--' Judce Advocate ~/}~·~~..::... 

~~ , Judge Advocate 

-.~ __ . ... _______,........----44 /._~_(IA4,A,l Judge Advocate 
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JAGQ - CM 316965 1st !Ad 

VID., JAGO., Washington 25, D. C. APR 2 5 .1S-+7 

TO I The Undei-- Secretary of War 

l. Pursuant to Executive Order No. 9556., dated May 26., 1945, 
there are transmitted herewith for ;your action the record of trial s,nd 
~e opinion of the Board of ~iew in the .case of First Lieutenant 
Mathias c. I,ascheck (0-7~'517), Air Corps. _ .. -

2. Upon trial by ceneral court-martial this ofiicer was fo'tmd 
cuilty of striking a woman on the· .face (Specification 11 Charge I) and 
of being drunk and disorder'.cy" in a· public place (Specification 2; 
Charge I) in violation of Article of Viar 95, and of the identical of
fenses in violation of Article of War 96 (Specifications 1 and 21 
Charge II)• · He was sentenced to be dismissed the service and to for
feit all pay and allowances due or to become due. '.Ihe reviewing au
thority approved the sentence and forwarded the record of trial .tor 
action mid.er Articl! of War 48. 

3. A StmllllarY' of the evidence· ma.,- be found in the accompaeying 
opinion o.t the Board of Review. The Board, is of the opinion that the 
record of trial is leial:cy sufficient to support the findings or IUilty 
and the sentence, and to wan-ant con!innation thereof. I concur in 
tbat opinion. · 

4. The evident:$ shows th.at accused is 22 years of age and unmai
ried. Th1_'8e women guests accompanied him to the Officers Club, 
Keesler Field, Mississippi, for the'purpose o:f celebratinc his_. birthday-. 
He and two o:f his guests drank gin and other intoxicants. .The party 
started to Biloxi about midnight, in one of the guest's car. 1ccused 
was drmlk and started shouting "about Japs" and demanded that he be let 
out of the car. 'lhis was done. In a few minutes the part.r returned and 
picked up accused for the purpose of returning him to the Field. He 
delllaJ!d.ed that he be driven to town.. The driver, one of the women, re
.1."used. He -slapped her., she cursed him,. and he got out ot the car, 
walked to. the left side and. struck her with hia fist. The blow was 
severe enough to require six stitches to be taken over her eye. Mili
tary police nre attracted by' the noise and force was required to get 
accused in th~ milita..7 police car. 

5. The record or·accused as a civilian appears clear, and has been 
good while upon active military- service since 194'.3. He is 22 years of 
age. It is recomnended that the sentence be confinned but in view of the 
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youth of accused and his previous good record it is recomnended that tha 
s~ntence be commuted to dismissal and a reprimand and that the !Sentence 
as thus commuted be carried into execution but that ·execution of the 
dismissal be suspended during good behavior. 

6. Inclosed is a form of action designed to carry'. this recommenda
tion into eff'ect, should it meet with your approval.

' 

CK 316965 

THOMJS.H. GRl!ZN 

2 Incls 
Major General 
The Judge Advocate Oenera1 

1. Record o £ trial 
, 2. Fo:nn ot action 

-------------~-----------
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WAR DEPARTlilEN'l' (145)
In the Office of The Jtdge Advocate General 

Wa.shington 25. D. c. 

JAGK - CM 316970 
• 6 NOV 1946 

U N I T E D S T A·T E S } WESTERN BASE SECTION 
) us ~cES. EUROPEAN THEA.Tm 

v. ) 
) Trial by G.C.M.. convened at Pa.ri•• 

Private JAW::s t. HOWARD ) Franoe. 27 &Dd 28 June 1946. Dis
(36393053). 392nd Engineer) honorable diach&rge and oon.finement 
General Servioe Regiment ) for life. Penitentiary. 

-~-------------~-------------REVIffl by the BOARD OF REVml 
SILVERS. MoAFEE and ACKROYD, Judge .A.dvocatea 

1. The Board ot Review haa examined the record of trial in the cue 
of the soldier named above. 

2. The aocuaed was tried upon the following Charges I.Ild Specifica
tions a 

CHARGE Ia Violation of the 93rd Article of War. 

Specification& In that Private James Eugene Howard of Compaey 
D, Three Hundred Ninet)r Second Engineer General Servioe 
Regiment, did, at Darnetal, France, on or about 11 January 
1945, with intent to commit murder.· commit an assault upon 
Mr. Robel:t Alexander Prudent, of the Frenoh Police, by •il
fully a.nd feloniously shooting him 1rith a rifle. 

CHARGE Ila Violation of the 92nd Artiole of War. 

Speoifioationa In that Private J&mes Eugene Howard •••, did, 
at De.metal, France, on or a.bout 11 January 1945, with ma.lice 
aforethought, wilfully, deliberately, feloniously, unlawf'ully
a.nd with premeditation kill one Jack Goldsmith. Criminal 
Investigation Department. United States Arm3', a hwan being. 
by .shooting him 1rith a rifle. 

He pleaded not guilty to and we.a found gu:1.1 ty- or the Charges and Speoi• 
fioa.tions. No evidenoe or prerloua convictiona ..... introduced. Be wu 
sentenced to be disho~rably discharged the Hr'Vioe, to forfeit all pq 
and allowances due or to beoome due, and to be oontined at. lard l~bor 
at suoh place as the reviewing authority- might direct tor the term ot 
hil natural life. The reviewing authority approved the sentence, dedg... 
na.ted the •United States Penitentiary-. Lewisburg, Penmylva.nia,• u the 
place of confinement and forwarded the record of trial tor action under 
Article of War 5~. 

3. This is a trial upon rehearing. The findings of guilty and sentence 



• 
of de&th adjudged on 3 April 1945 were va.oe.ted by e.otion of the Command• 
ing Genera.l, U.S. Foroea, European Thea.ter, dated 8 September 1946 e.nd 
.. re~ee.ring wu ordered before another oourt:-ma.rtiu whioh was there
a.tter designated and before whom the present cue was tried. The opinion 
of the Boa.rd of Review in the Bra.nob Office of The Judge Advocate General 
with the ~'uropean Thee.ter and the first 1Ddor1ement thereto of the 
Aasi1tant; Jmge ~vooa.te. General a.re found in CK ETO 13222 dated 18 August 
1945. 

4. The Boa.rd of Revi• adopts the 1tatement of evidence and the le.1r 
contained in the Sta.ff Judge Advooa.te' • review upon rehearing. 

5. The court wu lega.ll;r constituted and had jurildiotion onr the 
e.couaed and of the offenses. No error• injuriously a.ffeoting the 1ubstan
tia.l right• of the e.ocuaed were committed ·during the trial. The Boe.rd of 
Review is of the opinion that th• record of tr1..1 is lega.lly sufficient 
to support the findings of guilt;r and the Hntence•. A aentenoe to death 
or impri1onment for lite 11 mandatory upon .. conviction of .. viola.tion of 
Article of War 92. Confinement in ._ penitentiary is e.uthorized by .Article 
of We.r 42 for the off'enae of mutder, reoognized u an offense of a. ohil 
nature and ao punishable by penitentia.ry oonfine:ment by section, 171 and 
275, Crimina.l Code of the United Sta.tea (18 USC 452,454). 

~~ , Judge Advoca.te 

,_~ £_~ffi- S::._<±-£.....,..,a,._e..,.< · ___, Jmge Advooa.te____ ___ .. .... 

_,/j;,_4.....U)_t_e-J.l___ ......~7~.A-• Jmge AdTOoa.te 
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WAR DEPAR'.I.MENT (147) 

In the Office of The Judge Advocate General 
Washington 25, D. C. 

JAGQ - CM 316971 

UNITED STATES 

v. 

Private EDDIE JONES, JR. 
(.34549394), Third Re- • 
placement Depot, Ground 
Forces Replacement Center, 
~0872. 

MAY 7 . 1941 

WESTERN BASE SECTION 
U.S. FORCES, EUROPEAN THEATER 

Trial b;r o.c.M., convened 
at Paris, F+ance, 30-31 
May and 1-5 June 1946. 
Dishonorable discharge 
.and conffaement_ for life. 
Penitentiary• . - . 

REVIEW b;r -the BOARD OF REVIEW 
JOHNSON, S'JERif and SCHENKEN·, Judge .Advocates 

l. · The Board of Review has examined the record of trial in the 
case of the soldier named above. 

, ·2. The accused .was tried and found not guilty of Specification 4, 
A4ditional Charge II, and guilty by e.x.cepttons and substitutions of the 
follOlling Charges and Specifications i . · .. 

c~ Ia Viol"aticm of the <}2nd ,Article of War. -

Specilicationa :Dl·that Pr:i,vate Eddie Jcnes, Junior, 3rd Re
placement Depot, did; in ccmjuncticn with Private F.dgar. 
D. Jordan,•, 2nd Replacement Depot, at Paris, France, cm 
or about 16 February 1946, with m.alice aforethought, .. 

· willfully, dellberatei,-, _feloniousq, unla~, and 
_with premeditation, kill one Private Jmg.es c. Clendaniel, 

a human being, by shooting hta with a pistol~ 

CHARGE IIa Violation of the 93rd .Article of War • 

.Specilication la; In that Private Eddie Jones; Junior, 3rd Re
placement Depot, did, in c-cnjunction with Private-Edgar 
D. Jordan,- 2nd Replacement Depot, and Private Theodor• 
Taylor, 4253rd Quartermaster Truck Canpaey,·and Private 
Jamu Willia Blue, 4253rd Quartermaster Truck COllp8ZlY1 · · 

' near Ls Havre, France., an or about l4 February 1946, by
force and violence and by- putting him in £ear, _felonious~· 
take, steal and carry a"ffq from the presence ot First · 
Lieutenant Thanas Harrigan, two (2)_ 1/4-ton 4x4 motor.,.._ ·•.. 
hicles, the propertq ot the United States, value of more 
than $50.00. 

·-
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Specification 2: In that Private Eddie Jones, Junior, 3rd Re
placement Depot, did, in conjunction with Private Edgar 
D. Jordan, 2nd Replacement Depot, and Private Theodore 
Taylor, 4253rd Quartermaster Truck Company, and Private 
James Willis Blue, 4253rd Quartermaster Truck Company, 
near Le Havre, France, on or about 14 February 1946, by 
force and·violence and by putting h:iJn in rear, feloniously 
take, steal and carry away from the presence of Sergeant · 
Milford Kirkland, one (1) 1/4-ton 4X4 motor vehicle, the 
property of the United States, nlue or more than $50.00. 

Specification 31 In that Private Eddie Jones, Junior, 3rd Re
placement Depot, did, in ccnjunction with Private Edgar D. 
Jordan, 2nd Replacement Depot, at Paris, France, on or 
about 16 February 1946, by force and violence and by put,
ting him in rear, re loniously take, steal and carry away 
from the presence or Technician Fifth Grade Lee R. Barker, 
one (l) 1/4-ton 4x4 motor vehicle, the property .or the 
United States, value or more than $50.00. 

Specification 4l In-that Private Eddie Jones, J'llll.ior, 3rd Re-. 
placement Depot, did, in conjunction with Private Edgar D. · 
Jordan, 2nd Replacement Depot, at Paris, France, on or 
about 6 March 1946, by force and violence and by putting him 
in rear, feloniously take, steal and carry away from the 
presence or Roger Dalval, one thousand eight hundred and 
fifty (1,850) francs, French cUITency, property of the said 
Roger Dalval1 of the value of about $15.00; .American cur
rency. 

Specification 5a In that Private Eddie Jones, Junior, 3rd Re
placement Depot, did, in conjunction with Private Edgar D. 
Jordan, 2nd Replacement Depot, at Paris, France, on or 
about 6 :March 1946, rlth intent to do them bod~ harm, 
commit an assault upon Paul Berthoumieux, Lucien Pezin, 
Casimir Fievet, Mathurin Rou.xel, Alphonse Lefort, Georges. 
Morel, Robert Noel, by threatening them with a dangerous 
weapon, to wit., a pistol. 

Specification 6a In· that Private Eddie Jones, Junior, 3rd Re
placement Depot, did1 at Faris, France, on or about 6 
March 1946, rlth intent. to do them bod.117 harm commit an 
assault upon Casi:mir Fievet, Robert Noel, and ~i Benot, 
by shooting at them with a dangerous napan, .to rlt., a 
pistol• 
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ADDITIONAL CHARGE Ia Violation of the 69th Article of War. 
I 

Specifications In that Private Eddie JONES Junior, Paris De
tention Barracks, Western Base Section, United States 
Forces, European Theater having been d~ placed in con
!inement in the said Paris Detention Barracks en or about 
8 March 1946 did at th&9 said Paris Detention Barracks on 
or about l'.3 April 1946 escape from said confinement before 
he was set at liberty by proper authority-. ' 

ADDITIONAL CHARGE II: Violation of the. 93rd Article of War. . . 

Specification l: In that Private Eddie JONES Junior,•Paris De
tention Barracks., Western Base Section, United States 
Forces, European Theater, in· conjunction with Private Jo}m 
IEE and Private Gomer c. BLACKBURN., did, at or near Mons, 
Belgium on or about 21 April 1946 by force and violence and 
by putting him in fear, felonio-J.sly take, steal and carry 
away fran the person of Private First Class Thomas CESTORO., 
a military·policeman acting in line of duty, one {l) pistol 
with holster, MP helmet, brassard and white belt, of soma 
value, the property of the United States. 

Specification 2: In that Private Eddie .JONES Junior., Paris De
tention Barracks, Western Base Section, united Stat.es Forces, 
European Theater in conjunction with Private John IEE and 
Private Gomer c. BLACKBURN, did, at or near Soissons, France 
on or about 21 April 1946 by force and violence and by pu.t,
ting them in fear, felcniously take, steal and carry away 
from the persons of Technician Fourth Grade Sidney C. · GLEBER, 
Technician Fifth Grade Harold R. GAYER, Technician Fifth Grade 
Earl BAKER, and Private First Class Alexander J. OISZEWSKI, 
.fifteen thousand {15.000) francs, French currency, and two 
{2) lfl'ist watches, property of the said Technician Fourth 
Grade Sidney c. GLEBER, eight (8) United States Postal Money 
Orders of the value of seven hundred fifty d9ll,u-s ($750.00):., 
sixty dollars ($60.oo). United States currency, eighteen 
thou.sa'nd {18.000) francs., Frenah currency., and one (1) 
Kodak !amera, the pro~ty of' the said Technician Fifth Grade 

, Harold R. GAYER., one (1) lfl'ist watch., the property of the 
said T cbnician Fifth Grade Earl BAKER, three thousand five 
hundred! ('.3.500) francs, French currency, ten dollars 
{$10.00) United States currency, and one Ci) -wrist watch., 

· the property of the said Private First Class Alexander J. 
OISZEWSKI, of the total value of more than fifty dollars 
{$so.col. 
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Specification :3: In that Private Eddie JONE,S Junior, Paris 
Deten.tion Barracks, Western Base Section, United States 
Forces, European Theater, did, at Paris, France on or 
about 26 April 1946 with intent to do him ·bodily harm, 

· commit an assault upon French Policeman Marius PANNAUX, 
by shooting him in the left arm with a dangerous weapon, 
to wit, a pistol. 

Specification 4: (Finding of Not Guilty). 

ADDITIONAL CHARGE III: Violation of the 94th Article of War.• • 

Specification: In that Private F.ddy JONES Junior, Paris De
tention Barracks, Western Base Section, tJn:!,ted States 
Forces, European Theater, in conjunction with :rrivate 
Jolm LEE and Private Gomer o. BLACKBURN, did, at or near 
Soissons, France on or about 21 April 1946, feloniously 
take, steal·and drive away a 3/4 ton truck, value more 
than fifty dollars ($50.00), property of' the United States 
furnished and intended for the military sertlce thereof'. 

No evidence of previous convictions 1188 introduced. With three-fourths 
of' the members of the court pre_sent at the time the vote was taken con
curring, the accused ,,as sentenced to be dishonorably discharged the 
service, to forfeit all pay and allowances due. or to become due and to be 
confined at hard labor f'or the term of' his natural life. The reviewing 
authority approved the sentence, designated the United States Penitentiary', 
uiwisburg, Pennsylvania, as the place of' confinement, and forwarded the 
record of trial for action pursuant to Az-ticle of' War-So½. 

3. · The Board of Review adopts the statement of' evidence in the 
Staf'~ judge advocate IS l'eview. 

4. · The crime of' murder, of' -which accused was charged, ...tried and 
convicted, if' lega~ sustained, is sufficient to support the sentence to 
life imprisonment imposed by the court and approved by' the appointing a"ll-!
thority. Murder is the unlawful killing of a human being with malice 
aforethought. ""!Jnlawful• means without legal justii'ication or excuse. 
Malice may be presumed !ran the act and is sufficient if' it exist at the 
time the act is committed; premeditation is not required. 

The murder was a logical sequence of' the wrongful taking o.t the car 
and the force.till abduction of the 1118ssenger and mail courier, acts 
accompanied by' threats_ of violence and the menacing use of' firearms., while 
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riding through the streets of Paris. Enry essential el6ment of .murder • 
was proved beyond a reasonable doubt, the defense resting/its case , 
solely on an attempt to discredit identification of t}1e accused by 
Barker, whose testimony in this respect was positive, unequivocal, and 
convincing. Barker had not a £leeting ,glimpse but excellent oppor-
tunity to observe accused when he approached and stop(\ by the jeep, and 
still better oppo~tanity while accused faced Barker and deceased during 
the subsequent ride until the murder was committed. Barker's iden- · 
tification of accused on direct examination at the trJ.al (R. 61, 68) was . 
not shaken by the defense an cross-examination (R. 90, 94, 96), and on 
redirect examination his clear and positive identification was con
firmed (R. 104). So the court thought, and the record amply supports 
its findings. · · 

The remaining Charges and Specifications 0£ which accused was found 
guilty were conclusively proved by the evidence, 1n fact no serious· 
attempt was made to disprove them. 

Irregularities in the consideration of an alleged coni'ession wre 
cured by appropriate action of the trial judge advocate 1n withdrawing it 
and declining to allow the court 1o hear its contents. The offer and 
receipt in evidence of a statement in the confession, as an admission 
against interest, pertaining to the possession by accused at the time 
of the murder of a 45'calibr~ u.s•. ~ pistol and a Belgian P JS 

. automatic pistol was cumulative in character and not governed b;y the rule 
· concerning confeHions (MCM, 1928, par. 114)LJ. ~e purported admiasion 

was not a confession of guilt of the crime charged but mere -rebuttal . 
evidence concerning a fact the court might 11811. have adduced from all the 
attendant circumstances. In such a situation its admission was not · 
error (Dig. Ops. JAG 1912-40, sec. 393 (3);.CM 121529). 

5. The court was lega~ constituted and had jurisdiction mr the 
accused and the offenses. No errors injurioµs~ affecting the substan-

• tial rights of the accused ware ccmnitted during ·the trial. The Board 
of Review is of the opinion that the record of .trial is legally suffi
cient. to support the findings and the sentence. Imprisonment tor Ute is 
one of the mandatory sentences upon conviction of a Tiolat:i.on ot Article 
of War 92. Confinement in a penitentiarr is authorized by .Article ot War~- '.... . . 

...' ' Cy 316971 

__.;....~~....+----...,.;~---~Judge .Advocate 

--~_!-:;;;':J,,.C}!~""'~t.,;.~::c..c.a:~~---'Judga AdTOCate 

.,Judge. .AdTOCate 

,=--, .---------------·------------------~ ( o.c.K.o. 200. 5 .June 19,?)• 

http:Tiolat:i.on
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WAR IEPARTMENT 
In the Otfice of The Judge ·Advocate General 

Washington., D.c. 

JAGN-CM 316977 

UNITED STATES ) WFSTERN BASE SIOOTION 
) 

v. ) Trial by G.C.M• ., convened at 
) · Paris, France., 18 July 1946. 

Privates THOMAS R. KING 
(35224005)., Company A, 1st 
Staging Area., and JESSIE 

) 
) 
) 

King: Dishonorable discharge 
and confinement for five (5) 
years. Disciplinary Barracks. 

W.CIJ..IAW (34006967), 3200th ) Williamaa Dishonorable discharge 
Quartermaster Service · ) and confinement for ten (10) years. 
Company. ) Disciplinary Barracks. 

-----·--
Hor.mm by the BOARD OF REVIllf 

WHITE., HARDY and JOHNSON, Judge Advocates 

1. The record of common trial in the case ot the soldiers named 
above has been examined by the Board of Review and as to the accused 
Williams is peld to be legally sufficient to support the sentence·. The 
remainder of this holding refers only to the accused King. 

2. The accused Kiilg was tried upon the :f'ollowing Charge and Specl.
fications: 

CHARGE: Violation ot the .94th Article of War • 
. 

Specification l: (Nolle prosequi). 

Spec:U"ication 21 (Finding ot not guilty) •. 

Specification 31 (Finding ot not guilty). 

Speci.t'ication 41 (Dlsapproved by revieldng authority). 

Specification 5a (Disapproved by revie-,dng authority). 

Specification 61 In that Private Thomas R. King,\.compaey A, 
1st Staging Area., Calas., United States Forces, European 
Theater, did., in conjunction with one Clavai., at or 
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near :Massillargues, France, on ·or about 18 December 
1945, knowingly and willfully dispose of by sale to 
a French civilian, one 2 1/2-ton 6:x:6 truck value of 
more than fifty dollars ($50~00), property ot the 
United States furnismd and intended for the mili
tary service thereof. 

Specification 7: (Finding of not guilty). 

Accused pleaded not guilty to the Charge and all Speci!icatiorus there
under. A Nolle Prosequi was entered as to Specification 1. A.ccused· 
was found not guilty of Specifications 2, 3, and 7, guilty of the Charge 
and all remaining Spea:l.fications thereunder, and was sentenced to be · 
dishonorably ql.scharged the service, to forfeit all p~ and allowances 
due or to become dUe, and to be confined at hard labor at such place 
as the reviewing authority might direct for .fifteen years. The re
vie'Wing authority disapproved the findings of guilty of Spea:l.fications 
4 and 5, approved o~ so much of the sentence as provides for dis
honorable discharge, total forfeitures, and confinement at hard labor 
for five years, designated the Eastern Branch, United States Disciplinary 
Barracks, Greenhaven, New York , as the place of confinement, and for
warded tm record ot trial :tor action under Article of War so½. 

3. Evidence for the prosecutions 

Fern.and Clavel, a trench civilian, teati.tied, in substance, 
that a colored soldier named Thomas (pronounced. •Toma" by the witness 
(R. 16)) sold b1Ja a G?.C truck {one of two so sold) which he took to 
the village of Massill.argu.es, Atueoh, there giving it to a Mr. Julian 
from whom he received in exchange the sum or 1001000· francs, and that 
he gave 80,0UO of the francs so received to "Toma" {R. 8-ll). Vfuen 
asked to describe tlie truck he testified, 

• .A.. They are trucks with 10 wheels and there were big 
figures on them, big numbers on them. · 

Q. What mar]cings, other than numbers; it ~, did these 
trucks have on them? 

A. I don't think so. 

Q. What color were they painted? 

A: Gray" (R. 15). 
0 

Clavel was unable to identify the acouaed as "Toma• (R. 8). 

:wr. Jean Julian, a :trench civilian; testified in substance 
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that •about Christmas" 1945 .at his home in Massillargues he purchased 
a truck for U0,000 francs from Clavel and •Toma"; that he placed the 
purchase money on a table, in the presence of both Clavel and "Toma,• 
from 1'hich it was taken b;y Clavel. He identified the accused as 
•Toma.• He described the truck as •a GMC, double wheels,• •military
~,• nth "eleven wheels, eleven tires 11 (R. 33-:35). 

4. The accused elected to remain silent and no evidence was in
troduced in bis behalf. 

5. The evidence, d:Lrectly or by reasonable inference, sufficiently 
proves all of the allegations of Specification 6 excepting that the 

,truck in question was "property of the u.s. i'llrnisbed and intended for 
the military- service thereof, 11_ an essential element of the Specification 
and Charge as laid under Article of War 94. There is no direct evi-
dence 1n the record to support such allegation. •I! any part of a 
find:Lng of gqilty rests on an inference of fact, it is the duty of the 
Board of Review to determine whether there is in the evidence a reasonable 
basis for that interence11 {C¥ 212505, Tipton. 10 BR 244; CM 3160521 
Elmore, (1946}). The Board is of the opinion that no reasonable in
ference in support of the allegation of ownership can be dra,rn from 
the evidence in the record of trial of this case. 

6. For the reason stated the Board of Review holds the record of 
trial leg~ insut.tl.cient to support the findings and sentence as to 
accused King. · 

~--/jliv~ ,Judge Adwcate. 
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NOV 2 5 1946 
JAGN-CM 316977 1st Ind 
vrn, JAGO, Washington 25, n. c. 
TO: Commanding General, Western Base Section., APO 513., c/o Postmaster, 

New York., New York. 

l. In the foregoing case of Frivates Thomas R. King (35224005), 
Company A, 1st Staging Area, and Jessie Williams (3400696?)., 3200th. Quarter
master Service Company., I concur in the holding by. the B9ard of Review and 
for the reasons therein stated recomniend that as to the accu~ed Ki~ the 
findings of guilty and the sentence be disapproved. Upon disapproval of 
the findings of guilty and the sentence as to accused King you will have 
authority to order the execution of the sentence as to the accused . 
Williams. 

2. When copies of the published order in this case are forwarded to 
this office they should be accompanied by the foregoing holding and this. 
indorsement. For convenience of reference and to facilitate attaching 
copies of the published order to tm record in this case, please place

30 OEC 1941 the file number of the record 1n brackets at the end- of the published or
der, as follows:;#ti 
(CM 316977). 

l Incl 
Record of trial 

.. , -.. - ··•.. -··-



WAR DEPARTMEft 
In tbs Offioe ot The .big• .Advooate General (151) 

Wa.shington 266 D. C. 

JA.GK - 316982 
12 DEC 1946 

UNITED STA.TES 86TH I.NFANTRY DIVISION 

T. Trial by G.C.M • ., OOD'ftnecl at •lla.rild:aa., Rizal 
Pron:aoe. P.I•• 11 July 1946 and l August 1~. 

Captaia KERTON C • NORlQ.N "Disho:norable discharge•., total torteiturea.· 
(0!91316094). Intantr;y · am oonftnem.m tor .tin (6) years. 

-------------....--------~-~ OPINION of the BO.A.RD OF REY'Imf ______.___.._..____________________SILVERS., lloAFEB and A.CKRO?D. Jmge .AdTOoates 

l. !he reoord of trial in the oaH ot the abow IW!led oftioer hu ,/ 
been examiD.ed by- the Board ot Ren•• ud the Board aubmits ·this., ita opinion.., 
to The Judge J.d:vooate Geural. · ' 

2. The aocuaed waa tried on the tollOlriag oharge and 1peci.f'ioa.tion1 

CRARGZa -Violation of the 94th .lrtiole of lfar. 

Speoitioa.tiona In that Capte.in Kerton C Norman., L Comp~., 34~ 
Infantry- did., at Balinguag., Mi.nd&Dao., P I. 011. or about U April 
1946. wrongfully and bloringly' sell o:ae LeRoi .Air Compreisaor 
mounted on one tlro and one-halt ton General Jlotors Corporation 
Truck. United States Anq )Tumber 60104528., ot the Talue of about 
'2507.oo. property ot th• United States., turniahed and ilatended 
for the mill tary- sernoe thereof. 

He pleaded not' guilty to am wu 'found guilty- of the speoifioation and of the· 
oharge. No endenoe of prenoua oonnotiona was introduoed. Bi, wu eentenoed 
to be dishonorably diaobarged'th• sernoe. to forfeit all pay and allowanoea 
due or to became due., and to be confimd at hard la.bor at auoh place u th6 
reviewi.Jlg authority might direot far .fiTe 19ar1. The revining authority ap
proved the Hntenoe and forwarded the reoord of trial tor action u:ader Artiole 
ot War 48. 

3. Prior to pleading to the general iuue the deteue moved tor, a o<>P.
tinuanoe until further inwatiga.tion or the mental oondition. of aoouaed oould·
be made. J.ooused bad oeen exami:ud OA 1 July 1946 a:ad 10 July- 1946. Erldenoe 
wu then introdu oed in auppon· of the motion. At the oonolusion. of the tea• 
timo~, the moti~n of the deteue wu sustained and the oourt adjourned 11 
July 1946 to meet at the oall of th• preside:D.t {R.9). · 

The oourt reoo:aTened 1 Auguat 1946, a.Dd the prosecution read into evidtlllOe 
the psyohb.trio report ot examination ot aooused accomplished after approxi
mately two and one-halt weeka obserntion at the •th General Hospital, Fon 

http:Capte.in
http:examiD.ed


~158) 

William JloKb.l.91, Rizal Provi•o•, P.1. (R. 9, Pros. Ex. 3). The dete:nae 
offered no further evidence on thia poiat. After considering tha p•y-
ohiatric repc,rt ·the oourt ruled "that at the time of the oommiuion ot 
the otreme ch&.rged a.lid a.t the present time the a.oouaed 1• not suffering 
from any menta! disease and difficulty-, oa.n diatinguilh between right am 
wro:ag and adhere tc, the right, and that the trial will proceed" (R. 9). 

4. EvideDOe tor the proaeoutioa 

On the morning or 15 April 1946, Private Fi.rat Claas Eugene Van Holde, 
in reapo:nae to a request of the a:ccsuaed :ma.de the previous evening, drove a 
compres1or truok trom the ·motor pool ot L. Company, 342d Iaf'antey, Kindan&o, 
to Balinguay-, P. le Be followed aocuaed, no preceded him in a ,ta.ft oar, 
to the house of' Mr. Vladimir Deniaenlco. The aoouaed entered the howse first 
and later aummon-4 Van Holde. J.couHd told Mr. Deniaenko tha.t the truok 
waa for 1ale ff1l' 2,000 peso,. Deniaenko agreed on the prioe and promi1ed 
to m&b paymeut therefor the following dq. Vu Hold• wa.s prHent duriag 
the oonversa.tion between aoouaed and Mr. Deni.1enko (R. 14-16, Proa. Ex:. 6) •. 

J.t about 0200, 17 April 1946, accused a.nd Van Hold• returned to the 
home of lfr. Deniaenko who stated that he 1f'U unable ·to raise all ot the 
purohaae price or the truok. Aoouaed did_ receive, however, 800 pesos 
from Mr. Deniaeako a.a a down paymeat and gave bia a. certitioate ot purohue 
in the amount of' $1,000.00 (Proa. Bx. 1). Later, oD 1.7 April 1946., aoouHd, 
at the iuta.noe ct Mr. Deni1e:nko, gan him a receipt for 2,000 peao• ligaed 
b7 •uthur P. Ba.tea, Capt. Ord.nan.ce11 and ocuaterligned b7 "F4ward J. lfilleberg., 
Colonel CommandiJ:Lg11 (Pros. Elt. 2). llle balanoe ot the agreed purohue price 
we.a n.ot paid. Private First Clu1 Van lJolde n.1 preeent durizig all ot theae 
trt.maotiona (R. 12,16,lSJ Pros. Ex. 6). · · . 

1'l:le 00111.preeeor truck wu identified u the property- ot the 1lrdted Sta.tea 
Gowrmne:at, illtended tor the UH of' the milita.ry Hrvioe, b7 Secoad Lieu• 
tenut George D. Jamon, Bea.dquartera Compuy, 2nd Batta.lion., 342d Infantry-, 
to whoa it wu oh&rged on D*ll.orand:wa reoeipt (R. 12, Proa. Ex. t). Fllrther 
identifio&tion of the vehicle, and it1 value, wu e1ta.blished by the oourt 
ta.ki:ag judioia.l notice or Army Service Foroea Catalogue, Engi:n.eer 3-1 (R. 
10). Lieutenant Jaolcson, on being adviHd that the compreeeor truck wu 
Jlliuing, ucertained tlat Van Hold• bad driven it out or the motor pool. 
He thereupon queatiozied Van Holde a:od proceeded to the home ot Jr. Deniselllco 
where he found the truck and oompreHor (R. 12 ) •. 

• 
6. Evidence tor the dereme 

Aocu1ed h&vizig been advieed ot hi• right• by the court eleoted to remain. 
1ilent. 

IJ.eutenant Colonel ibomu )(. lfa.rd, a.ocuaed' • battalion "OJITJM•der tor 
two 7et.ri, te1tified that hi• pertonu.noe or duty- waa noted either •superior• 
or •Excellent" on hi• eff'iciac;y reportJ that he wa.1 courQgecu in com.bat, a. 
good lader am did hie job well. 

2 

http:milita.ry
http:1,000.00
http:JloKb.l.91


(159) 

6. The unoOlltroverted evidence oltarly- shows that aooused wrQngf'ully 
sold to Mr. DeniaeDk:o a LeRoi air compressor mounted on a two and one-halt 
ton General Motors Corporation truck, all being the property- ot the United 
States interlded for the use of the mi.11tary serrtoe and ot the n.lue ot 
$2,507.00. All of the elements of the offenae were oonolusiTdy- prond 
(MOM, 1928, pa.r. 1601, P• 185). 

The testimony of Colonel Ward u to the military- reoord ot aoouaed mAY 
be considered in mitigation but bu no bearing on the guilt or innooenoe ot 
aoouaed. 

Proseoution's Exhibit 3, uponwhioh the oourt bued it• opinion that ac
oused was sane has been given careful cons_idera.tion. This psyohia.tric report 
is dated 31 July- 19i6, and 1• wri~en in. longhand by the reporting otfioer, 
Captain Donald J. Silnrstein11 liC, the psyohiatrist ot the 4th General Hospita.l. 
The report dou not oomply with the provision.a ot War Department Teohnioal 

. Bullet:in (TB Med. 201), 1 October 1945, but does state tha.t in the opinion ot 
the psyohia.trist the aooused 11 not payohotio and is •certainly respouible 
for his aota." In Tiew·ot the presumption ot 1anity,. and the fa.ot that the 
p.t·eeu.mption continues wtil suffioient· evidenoe is presented, either by- the 
defenae or the proseoution, whioh raises a reuo:a&ble doubt to the oolltrary
it is oonddered that the court was justified in oonoludillg (1) that the a.c
cused was, at the time of the alleged ottea.se, so far free from mental defect, 
disease, ·or derangement aa to be able concerning the particular a.ct oha.rged to 
distinguish right from wrongJ (2) that he was a.t the time of the a.lleged of
fense so far tree tram mental defeet. diaea.se, or deruigemeat; u to be able 
conoerning the partioular a.ot charged to adhere to the right; (3) tha.t at the 
time of the tria.l he had a.ufficient menta.l oapacity to understand the nature 
of the proceedings and to intelligently cooperate in his defense (MCM, 1928, 
par. 78,!_, P• 63. par. 112.!,• p. llOJ _see also WD Tech. Bull. TB MED 201). 

It is to be noted that accused was sentenced in part "to be dishonorably 
discharged the service." That portion of the sentence is inappropriate inas
~uoh as the aocus ed is a oommiHioned officer and the sentenoe should haw been 
to dismissal_. Hawever, "dishonorable diaoharge• and"dismisaa.l"a.re legal equi
valents and the sentence. although inarttul, is in legal effect a sentence to 
dismissal (CM 249921. Maurer, 32 BR 2291 CY 271153, Ka.raa.noff, 4G BR 61). 

7. Wa.r Depe.rtment records show aoouaed to be 28 years of a.ge a.nd married. 
He enlisted in the' Regular Ar~ 6 January 1937, and on 20 Ma.rch 1943 he was 
oommbaioned aeoond lieutenant- Am. He was appointed first lieuteDa.nt on 19 
Ja.nuary 1944 a.nd ca.ptain on 5 January 1946. Ris efficiency ra.tinga have been. 
either "Superior• or •Excellent.• 

8. The court waa legally oonatituted and ha.d jurisdiction over the a.o
ouaed and of the offenae. No errors illjurioual;y a.ffeoting the subeta.ntial 
righ~s of the aoouaed were counitted duriag the tria.l. In the opinion of the 
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Board ot Renew, the record of trial 1a legally 1utficient to 1upport the 
findings of guilty am the aentenc• and to warrant oonfirmation of the een
tenoe. Di1mi11al 11 authorized upon oonnotion of a 'ri.ol&tion of Article 
of War 94:. 
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JA.GK - CM 316982 1st Ind 

'WD, J.WO, Washington 25, D. c. JAn ~ 1946 

TOa Under Secretary ot War 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith tor your action the record ot'trial and the 

,opinion ot the Board ot Review in the case ot Captain Merton C. Norman 
(0-1315094), Infantry. 

2. Upon trial by general court-martial this officer was found guilty 
of wrongfully and knowingly selling one LeRoi air compressor mounted on 
one 2-172 ton General Motors Corporation truck, property of the United 
States, of the value of about $2,507.00, furnished and in~ended for the 
military serTice. No evidenoe ot previous oonviotions wa.a introduced. 
He we.a sentenced to be dishonorably discharged the service, to forfeit a.11 
pa.y and allowances due or to become due and to be confined at hard labor
at such place as the reviewing authority might direot for five years. The 
reviewing authority approved the sentence and forwarded the record of trial 
for action under Article of War 48. 

3. A summary of the evidence may be found in the accompanying opinion 
of the Board of Review. I _concur in the opinion of the Board tha.t the rec
ord of trial.is legally sufficient to support the findings of guilty and 
the sentence and to warrant confirmation of the sentence. 

The accused at l!indanao, P. I., on 15 April 1946, sold an air 001L-· 
pr~ssor truck, property or the United States an!i intended for the Jllili• 
ta.ry service, to a Mr. Denisenko for 2,000 pesos. He received 800 pesos 
as partial payment and gave Mr. Denisenko a. receipt tor 2,000 pesos signed 
and countersigned by fictitious nuies. All elements ot the offense were 
proved conclusively a.nd wit.hout contradiction•. 

Evidence wa.a introduced tending to show a.ccuaed to have had an acceptable 
· prior military record. · 

The War Department records show accuaed to be 28 yeara of age and married. 
He enlisted in the Regular ~ 5 January 1937, and on 20 March 1943 he n.s 
commissioned second lieutenant, AUS. He wa.s appointed first lieutenant on 

· 19 January 1944 and captain on 5 Ja.nuar;y 1946. Hia ·efficiency rating• have 
been either •superior~ or •Excellent.• , 

In view of all the circumstances ot the case, it' i1 recommended that 
the sentence be confirmed. that the period ot confinement_be reduced to 
three years, that the sentence as thus modified be ordered executed, and 
that a United States disciplinary barracka be designated a.a the pla.oe ot 
confinement. 
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4. Inolosed ia a form of action designed to carry into execution 
thl!I foregoing recommendation, shou it meet with your appro"f8.lo 

Cll 316982 

2 Inola THO.MAS • GREEN 
l. Record of trial 
2. Form of action 

Major General 
The Judge Advocate General 

6 



UR. DEPART.MEN! 
In the Office of The Judge Advocate General (163)

Washington 25. D. c. 

JAGK - CM 317061. 
1.4 NOV 1946 

UNITED STATES ) FIRST ARMY 

v. ~ Tria.l by G.C.M., convened at Fort 
) Jay, New York, 20 and 21 August 1946. 

Priva.te THOMAS L. SANDERS ) Dishonorable diach&rge and confinement 
(39074103 ), 3211th Ordnance . ) for life. Penitentiary. 
Base Small Arma Maintenance ) 
Company, 611th Ordnance Base ) 
Armdl:ent Ma.inte~no• Battalion ) 

REVIEW by the BOARD OF fil;VIEW 
SILVERS, MoAFEE and ACKROYD, Judge .Advooa.te1 

1. The Board of Review has examined the reoord of trial in the cue 
of the soldiernamed above. 

2. The a.ocuaed wu tried upon the following Charges and Specifications a 

CHARGE Ia Violat~on of the 92nd Article of War. 

Speoifioation1 In that Private Thomas L. Sa.nders, 3211th Ordnance 
Base Small Arms Maintenance Company, 611th Ordnance Base Armallent 
Maintenance Battalion, did, at Butzbach, Kreis Friedberg, Germany 
on or about 10 October 1945 with malice aforethought, willfully 
deliberately, feloniously, unlawfully, ani with premeditation 
kill one, Teohnic.an Fifth Grade, Lawrence~. Dixon, a human 
being, by shooting him with a pistol 

CHARGE Ila Violation of the 93rd Article of War. 

Speoifioation1 In that Private lliomaa L. Sanders.•••, did, at 
Butzbaoh, Kreis Friedberg, Germany, on or a.bout 10 Ootober 1945. 
with intent to oommit a felony. viz, murder. oommit an assault 
upon Teohnioian Fifth Grade Edward R. Hannan, by willfully and 
telohioualy shooting the said Teohnioian Fifth Grade Edward R. 
Harman,·in the head a.nd ohest with a pistol. 

He pleaded not guilty to and wu found guilty ot ea.oh Charge alXl Speoitica• 
tion. Evidence of two previous convictions was introduced. He was sen
tenced to be dishonorably discharge4 the 1ervice, to forfeit all pay and 
a.llowanoes due or to become due, and to be confined at ha.rd ·labor, at suoh 
place as the reviewing authority might direct. for the term of his llatural 
life. The reviewing authority approved the sentence, designated the "United 
Sta.tea Penitentiary. Lewisburg, Pennsylvania." as the place of oontinement, 
and forwarded the l'ecord of trial for action UDder Article of War soi. · 

http:Teohnic.an
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\ 

3.· The Board of Review adopts the statement of -the evidence and law 
contained in the Staff Judge .A.dvocate's review. 

I 

4. The court was legally constituted and had jurisdiction over the 
accused and of the offenses. No errors injuriously affecting tile substan
tial rights or the accused were oommitted during the trial. The Board of 
Review is of the opinion that the record of trial is legally sufficient to 
support the findings of guilty a.nd the sentenc_e. A sentence to· death or 
imprisonment for- life is mandatory upon a oonviotion of a violation or 
Article of War 92. Confinement in a penitentiary is authorized by Article 
of War 42 for the offense of murder, recognized as an offense of a oivil 
nature and so punishable by penitenti&.17 confinement by sections 273 a.nd 
275, Criminal Code of the United States (18 USC, 452,454). 

2 
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WAR DEPARTMENT (165)In the Offioe ot The ·Judge .A.dTOoate Genert.l 
Wuhington 25, D. c. 

JAGK • CM 317039 24 OCT 1946 
UNITED STATES ~ III CORPS 

Prive.te WlLBtlR W. HIGHrSHOE 
(RA 20746279), Enlisted Detac
ment, 1856th Area Sernce Unit, 
Fort Crookett, Texas. 

h

) 
) 
) 
) 
) 
) 

Trial by G.C.M., oonvene
Crookett, Teua, 3-11 Se
Diahonorable discharge (
ani oontinement for one 
Disciplinary Be.rraokl. 

d a.t Fort 
ptember 1946. 
1uapended) · 
(1) year. 

-----------------~--------------OPINION of the BOA.RD OF REVIEW' 
SILVERS, Mc.AH:E and ACKROYD, Judge Advooatea 

------------------~-----------
1. llle reoord of trial in the oa.se ot the abo-ve-named eoldier,having 

been examined in the Oftioe of The Judge Advocate General and the re found 
legally inauff'ioient to support the finding• and aentenoe, ha.a been examined 
by the Boa.rd ot Review and the Board submits thia, its opinion, to The Judge 
Advocate General. 

2. '!he accused wu found guilty of leaving his poat aa a. sentinal before 
being regularly relieved, oommitted at Fort Crookett, Texa.1, on or about 5 
July 1946, in violation of Artiole of War 86. He was sentenoed to be dis
honorably discharged the service, to forfeit all pay and allowances ·due or 
to become due e.nd to be oon£ined at hard labor at 1uoh place as the review
ing authority mfght direct for one year. The reviewing authority app.roved 
the sentence, suspended the execution of the dishonorable diacharge until 
the soldier' a release from oonf'inement, and des igna.ted the Branch United 
States Diaoipli:nary Barracks, Camp Hood, Texas, as the place of confinement. 
llle results of' trial were promulgated in General Court-Martial Ordere No. 30, 
Headquarters III Corps, Camp Polk, Louisiana, 7 Ootober 1946. 

3. The only-question requiring conaideration ia whether the trial ia 
null and void for the rea.aon that a member of the court testified a.a a wit• 
nesa for the proseoution a.nd thereafter resumed his seat upon the court 
and participated in all ita deliberations. 

4. · Captain Ja.okaon B. Reid was ohallenged by the detenae tor cauae 
for the rea.aon that he wa.s on duty on the post at the time of a.n alleged 
rape of which aocused wu aoquiti;ed., and assisted in the line,.upa wherein 
complaining witness identified accused (R 18 ). Captain Reid was 8lf'orn 
and tea-:.itied that he wu Post Adjutant on the date in question (6 July 
1946) and took part in line-ups by oheoking the names of' the personnel 
passing through, but that he had n'> knowledge which would prejudice him 
against the accused (R 19-24). He withdrew and the oourt voted not tn sus
tain the challenge. Captain Reid resumed his seat. 
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Captain Jack.eon B. Reid wu called to the stand u a witneaa by- tlw 
prosecution. The de.f'ense uked if' auch procedure was in order a.a the 
defenae had challenged him as a member of the oourt. The president replied, 
"We are duty- bound to interrogate the man at this time for oauae" (R 291). 
8aptain Reid took the stand and wu briefly examined bl( the prosecution a.a 
to hia knowledge oonoerning the identifioa.tion of a.ocuud (R 291.292). Upon 
completion of' hi• testimoey Ca.ptain Reid wa.a excused as a witness and with• 
drew. The court wa.a closed, voted on hia competency- to aot as a member of' 
the court, and ruled tba.t he wa.a competent. Capta.in Reid thereupon resumed 
his seat (R 292). 

6. No off'ioer is eligible to sit u a member of' -a general court
martial if' he is a witnesa f'or the prosecution (AW 8). U, at any stage 
of the proceeding,. a member of the court 1a called aa a witness tor the 
prosecution he shall, before qualifying as a witnesa, be exouaed f'rOJ'A 
further duty- as & member of the court (MCM. 1928, par. 59). 7hua, if a 
member of' a general court-martial testified aa a witneaa for the prosecu
tion, even with aooused's oonsent, whether or not his testimo~ be prejudi
cial to accused e.nd·though it relate merely to an unimportant collateral 
issue, he is ineligible as a matter of law to resume hia plaoe upon the 
court and if he be permitted ao to do the entire proceedings are null and 
Toid (Seo 365(8), Dig Op JA.G, 1912-40, p 173J l Bull JAJ1 321-322). The 
prohibition is absolute and ia in DOWise dependent upon whether or not ti. 
testimoey of the member injuriously prejudiced the substantial rights of 
the e.ccuaed. The rule is a derift.tive from a fundamental pFeoept of' our 
jurisprudence. military a.a well a.a civil, that our oourta, their tunotiom 
and their members aha.11 remain aepara.te and apart from the proseoution ot 
oa.eea to be determined before them. '.l.'b.ua Capte.in Reid'• ineligibility oould 
not be waived. and his participation in the proceedings rendered the tim• 
inga and aentenoe null and Toid (CK 259663. ~, 38 BR 370). 

6. For tM reasona stated, the Board. ot Retlew 1a ot the opinioa 
that the reoord of trial is legally- insuf'f'ioient to support the finding• 
ot guilty- and tM ~entenoe. 

~~. Judge A.dvooat.e 

Judge .A4TOC&te&u.kcm'=r+= . 
Judge .A4TOoate A!M!J4 . 
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'JAGK • CM 317039 1st Ind 

WD_. JAGO, Washington 25, D. c. OC"i ,::J46 

TOa The under Seoretary ot Wa.r 

1. Herewith transmitted tor your action under Article ot War 50½, 
aa amended by the aot ot 20 August 1957 (60 Stat. 72iJ 10 u.s.c•. 1522) 
and the aot of l August l9i2 (56 Stat. 732), is the reoord ot trial in 

·- the cue ot Private Wilbur w. Hightshoe (RA 20746279 ), Enlisted Detach• 
ment, 1866th Area Sernce Unit, Fort Crockett, Tezaa. · 

2. I concur in the opinion ot the Boa.rd of Review tha.t the reoord 
of trial h legally insufficient to support the findings ot guilty and 
the sentence and, for the reasons stated therein_. reoanme:od that the 
.findings of guilty and the sentence be vacated, and that all rights, 
privileges and property or which this a.couaed bu been deprind by virtue 
ot the findings and sentence so vacated be restored. 

3. Incloaed is a. form or action designed to. carry into effect this 
reoommendation, should au~ a.oti,...,. . .__.._ with your approval. 

moMA.S H. GREEN2 Inch 
1. Record or trial Major General _ 
2. Form of aotion The Judge Advocate General 

--s-.s~u.&w---------------------------
( o.c.u.o. 3M, 21 Henllber 19:l6)e 





---------------
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WAR DEPARTMENT 
In the Oftice of The Judge Advocate General 

W'ashington, D. c. . . 

JAGH - CM 317064 

UNITED STATES ) EIGHTH ARM!" 
) 
) Trial by G.C.M., convened at 
) Headquarters Eighth Arrrrr, APO 

First Lieutenant ROBERT ) 343, 20-23 Ma;y 19,46. Dismis
LOUIS JOHNS (0-463439), ) sal, total-forfeitures and 

· Infantr,- ) oonfinement for one (1) year 

OPINION of the BOARD OF REVIEl'i 
HOTml"STEIN, SOLF, and surm, Judge Advocates 

l. The Board of Review has examined the record of trial 1n the case 
of the officer named above and subnits this, its opinion, to The Judge 
AdTocate General. 

2. The accuaed ne tried upon, the following Charges and Specifi-
catioruu · 

CHARGE It Violation of the 94th Article ot War. 

Speciticat1ont In that First Lieutenant Robert Louis Johns, 
Headquarters 3rd M1lit&l'Y' Railway Service, in conjunction 
1f1th First Lieutenant William E. Wi.Dg, Headquarters 7th 
Air Service Group, and night Officer Raymond F. Belanger, 
Headquarters and Headquarters Squadron, 7th Air Service 
Group, did, at Tachikan, Japan, oo or about 30 January 
1946, knowingly and 1fillful.ly apply to his own benefit 
fifty thousand six hundred dollars ($50,6oo) lawful money 
at.the United States,·propert7 of the United States tur
nished and iJltended for the militar,- service thereof. 

CHARGE IIt Violation or the 96th Article of War. (Disapprov-ed 
by the reviewing authority.) 

Specifications (Disapproved by the revieid.ng authority.} 
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The accused pleaded not guilt:, to both Charges and the Specif'ications there
under. He 1¥8.S found guilty of the Specification of Charge I ~xcept the 
words and figures, "tif'ty thousand six hundred dollars ($50,600) lawful 
money of the United States," substituting therefor, the words and figures, 
•twenty-au thousand seven hundred dollars ($26,700) lawful money of the 
United States, and thirt:,-.four thousand Philippine pesos (P-.34,000)," of 
the excepted words and figures, not guilty, and of the substituted words 
and figures, guilty; guilty of Charge I, -Charge II, and of the Specification 
of Charge II. Jo evidence of previous conTictiorus 118.S introduced. He •• 
sentenced to be dismiHed the aerviee, to torfeit all pay and allowances due 
or to become due and to be confined at hard labor tor one (1) year. The 
reviewing authority disapproved the finding• or guilt:tof the Speci.tication 
of Charge II and Charge II, approved the sentence, and forwarded the record 
of trial for action under J.rticle of War 48. 

3. The evidence :tor the prosecution is 1ummarized as follows1 

Accused ns identified as being 1n the military service of the United 
states (R 17, 42, 49, 70, 99, llO, 135, 1.39, 166). 

. ' 
Atsuo Kimizuka., a Japanese radio manufacturer, testif'ied he met ac-

cused in mid-Janual')" on an occasion when the latter was a guest in h1a 
hane (R-17). Later he viaited accused's office. The accused spoke of 
exchanging ::,en tor dollars and asked if the witness knew of any -.ealth;r 
Japanese interested 1n doing_ so. The witness replied that Mr. llatsui, a 
friend, might desire to make auoh exchange, which fact he would ascertain 
(R 18). A. few days later accused again came to 'Witness• s house and asked 
to be ta.ken to see Matsui. The witnees complied and alter intl'.'oduoing 
the two, liatsui said he would call on the accused at his office shortly-
(R 19). · - -. , 

Miss Reiko .uaoka testified that she had been a secretary to Mr. 
Matsui, an industrialist,· now deceased. She ns present on an evening . 
about 20 Januarr 1lben Mr. K1:mizuka came to see Matsui and asked bbl if 
he •s interested in purch&Sing dollars tor yen (R 26). She accanpanied 
Matsui to the accused's off'ice several days later 'Where she acted as 
interpreter tor the t,ro. In this capacity she conveyed the in:tonnation 
to the accused that Matsui lf&D.ted to obtain dollars for y-en but wished 
to know tran 'Wh&t source the dollars would cane. Accuaed responded that 
the,- would OClll8 .fran the finance office (R 28) • 

Several day"a later Mias .lsaoka drew out lfr. MatsuiI s money .fran a 
bank. ~•, together with other money secured b:, a Mr. Uchisugawa, a 
friend of Matsui,•• placed in a large rucksack and taken by them to 
the accused'.s office (R 31). There the accused accepted the money, 
checked it in a cursor:, manner, and placed it in his desk. nte exact 
amount of money present ns unknO'llll to the witness but it 'consisted of-
many large bundles of hundred-yen notee. Accused aeked them to return 
the following day. They- did so and accused then turned over to Matsui 

I 
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$61000 in American currency and an additional large amount of Philippine 
pesos, explaining that the latter was good money, each peso being equal 
to half an American dollar (R ,32). Yr. Matsui, after some reluctance, 
accepted both kinds of money and all departed. 

Mr. Uch18ugawa. testified similarly but stated further that the amount 
of money he put into the ruclcl!lack, in addition to Mr. Matsui's money, wu 
~ 700,000 (R 44). The $6,000 received tran accused consisted ot tour bun
dles; two contained 100 ten-dollar bills and two contained 100 twent:r
dollar billsJ all appeared to be nell' money, not previously circulated. 
The Philippine money received consisted or 1,000 ten-peso notes, 80 titty
peso notes, and 200 one-hundred-peso notes, a total of P-34,000 (R 47../+S). 

. Through the stipulated teatimony of a finance o!f'icer previoual)" 
given in another trial, it 1'8.S shown that the army tiD&nce office receives 
large amounts of .American and Philippine currenci&S with which to exchange 
limited amounts of Japanese currency for personnel under orders to proceed 
to the StatH or the Philippines (R 55, 67). The American money is al~ 
np money of. various denaninations in bundles and numbered consecutivel)" 
(R 56). The finance office is the sole source of' such .American money in 
the occupational area (R 58). · 

The prosecution next called Flight Officer Belanger a• a witness. 
Mr. Belanger was one ot the two persons charged jointly- with accused but 
tried separately'. He testified that he was club and mess officer and 
that the accused approached him in December regarding his billeting and 
meHing. !n a general conversation which followed, accused said he wae 

. Tice president ot a Japanese concern manufacturing radio,, that he was 
soon to make a large profit in )"en tran this ~nterprise, that he wished 
to convert these yen into dollars, that he supposed the witness 1'&11 ac
quainted with the local finance officer who might be willing to make the 
ccmTeraion, and that he wondered it the witness would make the :necessary 
arrangement, (R 81-82) • The witness agreed saying he knew Lieutenant 
Wing, the finance officer, and·would find out from hfm whether he would 
cooperate in accanpliahing the exchange • .lccused, at the same tiM, 
•ottered approximately' ten per cent of the amount of ma:iey he would 
brin&" to the witne11· and the finance ot!icer (R 82) in the nature of 
a •cut.• 

. Belallger thereafter consulted Lieutenant Wing, who wu rather indef-
inite as to whether or not he could aceanplish the exchange, and witne11 
so informed accused when next he saw him (R 83). .l tn days later, how
ever, accueed came to the witness' a quarters in the enning, bringing with 
him a large duftle bag which he said contained approximately' $511000 worth 
of yen, hie protits from the radio manufacturing venture (R 84) • Later 
that night the accused went into a nearby BOQ while the witness entered 
the finance office and asked Lieutenant Wing whether he would make the 
exchange. Lieutenant Wing and a militar,r policeman, who was standing 
about twenty feet awa:,-, were the only- persons in the tinance ottice, 
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other than the witness. Arter th1nlcing the matter over for ten ar fifteen 
minutes, LieuteDant Wing said that he would (R 84}. He. brought out· .Ameri
can and Philippine mcmey in a manila envelope and placed it in the glove 
canpartment of the jeep. Then Lieutenant Wing and the witness carried 
the large bag ot yen fran the jeep to the finance ot.fice (R 85). The wit
ness then drove to the BOQ, picked up accused, and told him the money 11as 
in the glove ecmpartment. The accused took the mooey out, examined it, 
and put it into a cloth bag. After that the witness returned to his 
quartere (R 86} • · · 

Lieutenant Clayton, an officer working in the finance of'fiee, testified 
that, on 30 Januar,-, Lieutenant Wing borrowed hie kq to the ottice ea.re in 
order to put a package into it tar safekeeping (R 100} • Four dqe later, 
when witness learned ot the arrest of accused together with Flight Officer · 
Belanger and Lieutenant Wing, he became suspicious, opened the sate, and 
found therein an envelope containing American money-. It 118.8 new money
mostly" in bm.s ot $50 denanination (R 101). h witneH turned thie over 
to the CID and, in the presence of agents, it was counted and found to 
amount to $9,340 (R 103, 108}. The mcmey n.s identified by- the witness 
and introduced in evidence (R ll9J Proa Ex l). Neither the finance office 
nor any of its personnel make any claim to this money (R 10~105). 

llembera ot the CID teati!ied that in the course of their investigati011 
they received the above-described money f'ran Lieutenant Clayton under the , 
circumstances narrated (R ll0). They also searched accused's quarters and 
confiscated hi.a footlocker (R 112). It was opened in his presence and in 
it were found stacks of new .American mone1 in denaninationa of 501s, 2o•s, 

. and l0's and a tew Philippine pesos totaling $20,700 (R ll4). The defense, 
stipulated that Prosecution's Exhibit 2 consisting of $201 700 was the mone1 
actually" removed fran accuaed's footlocker and this exhibit waa received in 
evidence (R 116; Proa Ex 2). 

A. handwritten signed contessicm by- the accused, and a typed cow there-· 
of, norn to and signed b;r hhl, were admitted in evidence (R lSS-159J Pros 
Exs 3 and 4), despite objection b:r detense that this contession had been 
procured under circumat,:.:-.ces rendering it involuntarr• In his confession 
the a~cused stated the followings 

. "~oximatel7 two (2) months ago I was approached by- F. 
o. Ballinger llho told me 1! I could get hold ot eight (8} or 
nine (9) hundred thousand 7en that he knew where it could be 
changed into American dollar notes. I told him it was impos
sible tor mt to acquire that money legally' and I did not men
tion the subject again at that time• It as my opportunity 
in Japan to meet !114.ny' people, eane ot llhan were verr naltey
a?ld fran excellent families. During the course of a visit 
with a Japanese gentleman by- the name of Kimizuka one ot ua 
brought up the subject of mone::r, exchange value, possible 
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.future rates, international c~rency value, yen--dollar-pound 
sterling equations etc, and then after a lengthy debate on the 
import-export future or Japan he told me he had a .triend who 
1'8Zlted to exchange some yen for .American dollar instruments. 
Thinking back on what Mr. Ballinger had aaid I told him to have 

- his .friend cane and see me ana I would introduce him to rrt1' 
friend. When I spoke to Mr. Ballinger he informed me that he 
would remain unknown and I should handle it with the Japanese 
gentleman and be would arrange the transaeticn. 1 tew da;re 
later a Mr. Ma:lisui came to ruit me and explained how much 
money be bad, how much he wanted and everything else. I 
visited Yr. Matsui's bane the following night with the idea 
or seeing it his yen was obtained fraii normal business sources. 
Uter vieiting him I C81l8 to the following conclusions a (l) 
He was an honest businees man, (2) He had been wealthy before 
tbe'Wal" and waa not a 'get-rich-quick' war pro.titeer, (3) His 
:,en came .traii his buaines::s prof'its. - I also bad the following 
points in minds (l} Speculatim on the international value of' 
the currency of' varioua countries was being carried on every-
day, (2) I felt that being in tbe J.nry it was '.frowned upon', 
but that it I were a civilian it was all right· to engage 1n 
such budnees, (3) I had no idea abQut the caning Moritorim 
or new monitary lau that 119re t9 be put into ef'fect two (2) 
months hence, (4) I planned to return to the Orient af'ter 
limited import and export were started 1n Japan and make 
f'inanci&l gain through buying and selling on the international 
market. And I thought this was all the same except for the 
tact I was in the Ararr, (5) I def'initel;r did not think of 
this exchange a:s illegal but, I repeat,· merely 'frowned upon' 
because I was still under arms. It was arranged that I should 
get twenty-three thousand (2.3,000) dollara for Mr. Matsui for 
eight hundred tort;r-tive th0USand (845,000) yen, the rest I 
could keep. Actuall3' it was a gift to me ot t11ant:r thousand 
(20,000) dollars and thirteen thousand (131 000) dollars to Mr. 
Ballinger and a llr. Wing, however as far as an actual net re
turn it was quotable at thirty-three (3.3} ;yen per dollar. Mr. 
Matsui brought me the money, I took the money to Mr. Ballinger 
who inturn took the money to Lt. Wing and they exc~ed. I 
picked up the American dollars .tran Mr. Ballinger-minus the 
amount he and Lt. Wing had decided thq wanted- and I returned 
to Mr. Matsui and gave him what he had asked tor. The net result 
was to be for m:r .trouble. I did not plan to re-sell this money 
but too keep it to finish my education at a good univ-ersity and 
help me obtain an M.A. and an LLB degree. In fact I never 
counted the mone7 instrument by instrument and after the money 

-was counted it· turned out that there was mnt7 thousand seven 
h'IDldred (20,700} dollars instead of' twenty thousand (20,000) · 
dollars. Several days after the financial matter bad been caa
pleted I spoke to lfr. Ballinger and he asked me if I felt 'guilty-' 
I eaid, 'No'. . Following my ejaculation 119 had a long talk on 
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ethics, legal policy etc. throughout 'Which I maintained such an 
exchange in civilian lite was legal and being practiced in banks 
and stock exchanges all over the world, the only difference ·being 
Japan had no legal international monetU7 exchange. I was also 
dubuous as .to Army regulatiorus-was I free to engage in business 
or not etc, was I free to except a monital'7 gift !ran sane one 
tor help neither o! a M1litU7 o'i Otficial nature but of a :e!I,
~ one? It was nrr honest opinion that where I neither used 
my- official Military- position nor 8JJ.Y other A'1.'JD:J' source but '1'Jl1' 
own personal knowledge B.IJY' pro.tit gained was legal provided the 
exchange -.as legal and I felt that it was. I believed that hold.;. 
ing back of currency- from the Japanese was to cutdown bhclallarket 
operations and not because or anything else. I was approached on 
two (2) more transactions, one tor t,ro million (2,000,000) 7en and 
one for ten a1llion (10,000,000) yen by Mr. Matsui, however, I · 
turned both of these down as I felt such a large exchange would 
mean definite illegal means of acquiring the American dollar notes 
and I did not wish to becane involved in sanething meaning embez
zelment or otber fraudulent activities with American bills. I 
am not a finance .officer and when I 11as told the first exchange 
could be arranged for proper~ I excepted that. Until after 
speaking with Capt. Frisch I was unaware of how extensive or 
actua~ illegal this exchange ,ras-even as a civilian. I be
lieve the time period was around the end of January for the 
transaction that was carried out. It ,ras approximately- two 
(2) weks later that I -.as- approached by lfr. Yatsui on the 
other two (2) transactions. I mentioned the tact to Mr. Bal
linger that Yr. Yatsui had approached me again, meN].y' as a 
point of interest, and he said it possibly' could be arranged. 
again however he later 'told me it could not be arranged and I 
never pressed the question" (Pros Ex 4). · 

The following directives pertaining to Cur::'enC)" exchange and trans
actions were received into evidence without objections 

Circular Number 268, Headquarters Eighth Army, .1PO 343, 11 Octobflr 
l94S, which pron.dee in pertinent part 1 

ttSectiai V - i'.xchange ot American and Ulied Currency. 

"Exchange or conTeraion of .American or illied currency- or 
coin tar 71n (milit1.17 t:ypea B or A or Bank ot Japan notee)·mq 
be made ,2Bk with tJnited States .A:rm7 disbursing officers or 
'united States Navy ~aters. Exchanges o! currenc,- with any
institutions or persona other than the above is prohibited. 
(.lG 123.7) (U) 11 (R 15.3; Pros Ex 5). - . 

Circular Number 67, General Headquarters, United States Army Forces, 
Pacitic, APO 500, 10 September 1945, Currency to be Used in the Ya.in Is
lands o1' Japan which provides a 
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111. Supplemental lfilitar,r Yen Type 'B', Bame ot Japan 
Notes, and Japanese State Notes and Coins will be the only' 
types of currencies used 1n the main i1l.ands of Japan, 'Which 
consilt ot the i11.&nds ot Honshu, Hokkaido, Shikoku, and 
K)-uahu. 

•2. The uae or United States currency, cm-rincies or 
the Allied Power1, or an;r other currency except those men
tioned above 11 prohibited" (R 15J-l54J Proa Ex 6). 

Circular Number 262, Headquarters Eighth A.rrrq, .APO ;43, 6 October 
1945, 11bich provides 1n pertinent parts 

"Sectic:o I - Exchange of United States Currenc,: in Japan. 

"The circulation of United States currency 1n Japan J11U1t 
be •l1m1nated. :rt permitted to continue, this practice will 
result 1n establilhment ot black market exchanges 'Which will 
have serious adverse effects on United States troops and the 
Japanese econany-. In order to prevent such conditions, the 
following action ~ be takena 

"•• Immediately upon arrinl. ot units 1n Japan, r.mmaud1ng 
otticera will inform troops that the circulation ot United 
States currency-·11 unauthorized, and that all dollar currency 
in their possession must be exchaDged tor :,en. 

-
"b. .&llisted personnel will exchange currenc7 through 

unit personnel officers. The latter will be appointed ClaH 
11.l• 1gent Finance Officers to the nearest disbursing officer 
without delay, and will draw frcm the dilb'orsing officer auch 
amounts ot yen currency as 1l'ill be required to exchange yen 

.tor all United states currency held by' troops in their organ
izations. Upon completion of currency exchange, personnel 
officers will settle accounts with disbursing officers, return
ing United States and any- remaining currency. (AG 123.7) (U)" 
(R 154; Pros Ex 7) • 

4. 1be evidence tor the defense-~ summarized as tollowst 

Witna eeea, who were assigned to organizations or which acc1U1ed had been 
an officer since his arriTal. in Japan, were called. or these, Lieutenant 
Hotter, who succeeded accused in the RTO office at'Tachikawa, testified 
that no circulars or. directins of Eighth A.rsrrr, .AFPJ.C, or SCAP were present, 
in the tiles when he took over upon the arrest ot accused (R 166). Sergeant 
Boner testified he was udgned to Yokohama Port f'rClll 13 October to the 
present and that accueed wa11 aleo 1n the same organization up to h1a trans
fer to Tachilcna 1n December. ibis w1:t.ne811 stated .that during that period 
no circul.are or directiTes trClll Eighth l.rm:r wre ever distributed or posted 
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at the port (R 168). He further stated that the personnel lvho knew accused 
considered him Te17 efficient and capable and that he us very 11811 liked 
(R 169). 

Jlajor James n. Eaker, Third :Military Rail~ Service; Tokyo Division, 
the accused' 1 immediate CCl!Jll&Ilding otticer, testified ae to the inadequacy 
ot distribution of directives trcm Eighth Army to the varioua units ot the 
Third Military Railway- Service. Such directiTe bad to be reproduced at 
the witness I a headquarters, and many such directives nre not distribute:! 
to the subordinate echelm.a because they- were not reproduced. Howanr~ on 
cross-examinatic:a be testified that a canplete tile ot such directives 1111.s 
to be tound in the headquarters llhieh is available to the subordinate unit 
·l:anmanders ,men they visit the headquarters. Honver then ns no require
ment that RT01s Tiait the headquarters per1~nally- or that they examine tba 
central tile ot directives in that headquarters (R 17.3-174). · 

Sergeant Robert Frank Brewer testified that he has been the chief clerk 
of the Tokyo D1visiC11, Third Military Rail.war Service since 15 January 1946. 
He stated that distribution or directives to the varioua subordinate echelons 
,ras dillicult due to a shortage of avail.&ble personnel. .lt the time he be
came chi.et clerk most directives.were distributed throughout the headquarters 
organuation onl7. :Matters ot great importance nre extracted, mimeographed 
and distributed to subordinate echelons. The tiles at the headquarters were 
availa.ble to the Rl'O at Tachikan and arry other oi'ticer -who might visit the 
headquarters (R 175). The witneH stated that the accused visited the Tolcy'o 
Dirlaion Read.quarters approxilllatel.7 once a wek (R 176). 

Several other enlisted men who had worked under accuaed testified that 
he had a tine reputation, -.u a good otf'icer, a "straight character" (R 
170), that he was "V817 !'air and honest" (R 171), and 11Te17 honest and 
straight .t'onard" (R 177). His cammanding otticer, Major Baker, testified 
that he had an "excellent cparacter and reputation as an otticer for et
ficieney, honesty and fairness" and that the witness would ccmsider him 
desirable as an otticer to serve under him (R 172). 

Brigadier General Beeson testified that he, as camnanding general ot 
the Third Military Railft7 Sen-ice tran 14 September 1945 to l 14arch 1946, 
had occasion to rate accused as an oti'icer ot his canmand. He gave accused 
"excellent rating, regular 4.811 (R 49). The witness stated there nano 
question ngarding accused's reputation tor honest7 and integrit7 while 
·sen1ng in hia cc:anand am he would be very glad to have him u an officer 
therein (R 50). 

Other enlleted men testiti~ that accused was the type of otf'icer ooe 
would be "willing to go into ccmbat with" (R 177), that he wu always 11Tery 
tair~in h1a dealings nth the un,• and "everything an otticer should be" 
(R 178). · 
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By stipulation, testimony of two finance officers given 1n a previous 
trial was introduced (R 179-190). Thia testimony was to the effect that 
the records of the finance office contained no discrepancy following the 
money exchange involved 1n this trial (R 180) and that they failed to show 
any _shortage ot f'und.8 (R 187). A total of about $200,000 in American money 
n.s issued to returnees in small amounts during January and February (R 
181). The office changed pesos into yen for men arriving .frcm the Philip.. 
pines and these pesos then became property of the United States furnished 
and intended for use in the military service. These pesos could only- be 
issued in small amounts to men departing tor the Philippines. A dollar
yen exchange at the established l to 15 ratio would not cause discrepancies 
in the office records since accountability was in either currency (R 190). 
Large sums of money, in high denaninations, with consecutive serial nmnbers 
on the bills contained in bound bundles, such as the mooey contained in 
the Prosecution's Exhibits, could onfy be expected to be found in a finance 
office (R 189}. · 

The accused elected to take the stand and testified under oath in his 
own defense (R 191-220). He stated that he is now 23 years old (R 191). 
He related that:, after six years·of training in military schools, during 
the final year of which he n.s given the military efficiency medal, he 
ns ccmmissioned on 12 June 1942, a second lieutenant, Infantry- Reserve, 
and thereupon called to active duty. He served first as a platoon leader 
and later as a canp&ny' executive officer. In the latter position he ns 
pranoted to first lieutenant on 25 ·November 1942 (R 192). He volunteered 
for ranger training but a leg .fracture caused his return to his company 
of which he then became camnanding otticer. Mter several periods of' 
maneuvers, he volunteered to be sent overseas and was assigned to the 
.&merical Division on Bougainville. '.I.here he engaged in canbat for seven 
or eight months as a platoon leader, a liaison officer, and assistant 
regimental s-3. He ns wounded in the back by' a mortar fragment during 
this.campaign (R 195-196). 

In January 1945 he -went with his division to Leyte llhere he partic
ipated in the Philippine Campaign first as assistant regimental S-3 and 
platoon leader, later as an executive officer, and finally as a canpany
eanm.ander. His organization was camnitted to action for f'orty-f'our dqs 
and he was again wounded., this time in the leg by' artillery- tire (R 197) • 

After recover,- he returned as eanpax:iy ·commander and his regiment ,ma 
ordered into the fighting on Cebu llhere the entire DiTision so distinguished 
itself as to be sing],ed out for highest praise both by Lieutenant Colonel , 
Eichelberger and by' General MacArthur (R 197). Ckl Cebu, accused 11as shot 
in the mouth by a Japanese, his third wound, and was thereby :i:mmobilized 
about a month, ,and, on the recanmendation of the Division Surgeon that he 
be not returned to can.bat, was placed on temporary duty- with the divisim 
quartermaster. Later hens assigned to the llilitary Government Section 
and sent to Japan where he arrived on 8 September 194;. After a tour-day 
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tour of northern Japan as military escort to Brigadier General Bes.son, the 
latter assigned him as Rail Transportation Officer at Niigata, though he 
had no previoue transportation experience (R 198). At Niigata he received 
no distribution of army- circulars or directives nor any mail whatsoever (R 
199). . 

In mid-October accused ns transferred to Yokohama as Rail '.lra.naparta
tion otficer of the port where he had the duties of maintaining adequate 
movement o! freight ears and unloading i'rOlll Central Pier. Here too he 
claimed to have received no directives, regulations, or circulars of the . 
Eighth Army (R 200). About l December.accused was assigned to Tachikaira 
for the purpose of establishing a station there and fifteen others in the 
adjoining territory-• He remained there until l lfarch and during that time 
received operational directives from the superintendent of the Toky'o
Yokohama Division but no other directives or circulars (R 200). 

When he arrived at Tachikawa he met night Officer Belanger who, a• 
mess and club officer, ~ranged for his billeting. Frequently thereafter 
he met Bel.anger, having weekl,- occasions to procure PX supplies, beer, 
whiskey, and other rationed items fran him. Belanger often spoke of' re
ceiving American money fran incaning officers and often gave accused 
American money as change when he made purchases. Accused received thirty 
or forty dollars fran him in this •Y (R 202). Later Belanger mentioned 
to accused that, should he ever want to change :,en into dollars, he could 
do that too. As a result, when he later met a form.er roamnate ,mo had 
~30,000 that he desired to change to American dollars, accused brought 
these yen to Belanger 'Who effected an exchange with Lieutenant Wing, the 
f"j,nance officer. Belanger gave accused only $1,800 in return, stating, 
according to accused, that he and Lieutenant Wing retained the balance 
of $200 for their trouble (R 203). 

Sane time after this trall8action accused met the Japanese Kimizuka 
who told him that, though the o.f.ficial exchange rate on yen was 15 to l, 
he knew a Japanese businessman who would gladly give 30 to 40 yen for a 
dollar in order to build up a reserve with which to purchase American 
products when trade would be resumed. Accused immediately saw possibilities 
of making an exchange through Belanger at 15 to l, paying the Japanese at 
,30 or so to 1, and thus realizing a profit at the expense of the Japanese. 
He told Kimizuka to send his friend to see him. Matsui ?Jas this friend. 
He came to see accused and said he would like to exchange about '1900,000 
at 33 to l. Accused recalled that Belanger had told him there was a bun
dle of $51,000 available at the fil'lance office. He told Matsui that he 
would try to make the exchange, but Cllly of acme !750,000 (R 205). '.Ihis 
11as agreeable and the exchange•• accanplillhed in the manner testified 
to by'· previous 'Witnesses. Wing and Belanger retained a.bout $81 000 for 
their trouble, giving accused a.bout $43,000 (R 208). Of this, accused 
took out $23,000 in American and Philippine currency 'lrh;ch he later gave 
to Matsui. The remainder he put into his footlocker, uncounted, as his 
profit. (R 209). 
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Accused testii'ied tha.t at the time of the transaction, thereafter, 
and now he considered and still considers the whole deal quite legitimate 
for he believes that the United States lost nothing by itJ that it was 
neither fraud nor embezzlement; tha.t it is perfectly honest to get Ameri
can money- fran a finance office provided one turns 1n yen for it at the 
official rate of exchange; that such money ceases to be government property 
but becanes one's 01l?l to do ld.th as one sees tit; and, finally, that his 
profit was legal since it ,ras at the expense of the Japanese and not the 
Government {R 209-210, 215, 217-218, 220). 

The accused further testified that sanetime subeequent to l February 
Mr. Yatsui again approached him with a suggestion for the exchange of yen 
for dollars. However the sum involved was so large that at first the ac
cused merely laughed the suggestion off and later fo~d it necessary to 
.frighten }latsui "in order to get rid of him" (R 209-217). On cross
examination the accused admitted having written a note to Matsui which ss 
delivered to Miss Asaoka and he identified a three page handwritten note 
as that note and as being in his handwriting (R 219). The note 'Which ,ras 
introduced into evidence as Prosecution's Exhibit 8 stateds 

"There are CIC men now here in _____ until March 
7th. This friend canes fran 'IIt1' other friend who has the 
money. He can not change yen to dollars now as all officers 
are being watched tor such business during the national 
change of yen. My- friend will not be able to exchange any 
of the old 78Il tor he 11ill be under observaticm until March 
7th. llaybe later in March qr April if Mr.-~---
wishes ft 1fill exchange new yen for American dollar8. -

ncounter Intelligence Corps 

"Pleaae come to see me Jlon&,-morning tor -sure. Perhaps 
I should like to borrow about 200,000.00 .swi, yen and repay 
end ot April with ~ew.yen. 

11I am veey sorr,- about this, but it is good that :Mr. 
------~· .finds out now instead ot after March ?th and 
then 12.!l ~,ooo,ooo.n 

s. In our deliberations upon-'this record careful consideration has 
been given to a brief .f'iled on behalf ot the accuse(i by lfr. Jack J.. Perek,-, 
an uncle of the accused, and Mr. Warren Woods, llho also appeared as defense 
counsel at the trial.. Oral argument by Yr~ Persky' and Mr. Wood.a were heard 
by the Board o:t Review. Numerous assignments of error have been made, all 
ot lrilich have been considered by the Board.· However, only those requiring 
C(llll].ent are discussed below. 
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6. At the outset or the trial defense counsel examined all members 
of the court as to 'Whether they- bad been in Japan at the time ·or the trans
action out or which this case arose and 'Whether they- had read newspaper 
accounts concerning· the case. In reply, one merober said he was not in 
Japan during the time concerned; two others said they- had no recollection 
or having read anything in·the neupapers regarding the matter or dollar
yen_exchange; all other_ members said they vaguely remembered the headlines 
and the gist or neopaper articles about some y-en-dollar transaction, but 
could not recall any specific facts, details, or names or persons reported 
to have been involved. Thereupon defense counsel announceda · 

' . 

"Nmr that satisfies my- questions.... Actually- I have no 
. specific challenge against any- individual member of this 
court for cause. I have ground for mv motioo. for a change 
of venue, which is in the nature of a challenge_against the 
entire court sitting in this case, or any- other court selected 

·· !ran a camnand 1n Japan" (R 7). 

It.was agreed that the proper time for a motion for change or venue 
would be at the time of arraignment and again prosecution asked defense 
'Whether accused deeired to ch&llenge any- JJLember of the court tor cause 
or peremptorily. Defense- replied it did not. Prosecution then asked 
llhether accused objected to being tried by any member of the court then 
present. This inquirY' proyoked.. the .f'ollonng resulta 

"Defense a Again I 1f1ll _have to make the same a.oner ·· 
that I did before, sir. In my- motion at the time of ar
raigmnent, I 1fill indicate an objection against being.tried 
by- any court sitting in Japan. · 

"President a You will ha-v-e to state de.tinitel.y' whether 
7ou have a challenge .tor cause or not, which the court 1d.ll 
consider; and the change of' venue is a di.t.terent motion tbat 
'rill be made and acted upon at the proper time also. 

"Defenses Well, sir, this is a sanewha.t unus~l type 
of motion or position that I am in. I realize that under 

·court-martial procedure each member must be challenged 
individually-, and m:, moticn is in the nature or a challenge 
to the entire membership or the court, not singling out any 
one individual members of the court. 

"Presidents· It can be accepted that -.ra.y-. 

"Defense& Very 11811, sirz then I will present it at 
this time. The defense challenges each and ever, member 
or this court on the grounds that there has been such ex
tensive and misleading publicity given to this case in the 
only English language newspapers published in Japan, and 
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there is at present such a concerted drive in the army, in 
this occupation area against all suspected types of black 
market activity that no court, including this one, and it 
is not directed .gainst the individual members of the. court 
in that sense, no court selected fran this Canmand in Japan 
can be expected to be wholly' impartial in a case of this 
nature. NarI can call the court's attention to specific 
items appearing in 'Stars and Stripes' which are wholl7 
misleading. · 

"Presidents The court will now just c0118ider the 
challenge for cause, and we will have a closed session 
and vote on thatJ and when it comes to the time of arraign
ment, it y-ou desire, 7ou can make another motion for a 
change of venue. The court will be closed" (R 7-8). 

• * * * * 
"Presidents A.s a result. of secret vitten ballot, 

the challenge in each individual case was not sust&ined" 
(R 8). 

The above procedure was, of course, irregular and contrary- to the 
provisions governing challenges for cause as set forth in the Manual for 
Courts-Martial (~M., 1928, sec 58!, - r. incl}. 

Article ot War l8 in pertinent pa.rt providesa 

"Members of a general or special court-martial may
be challenged by- the accused or the trial judge advocate 
for cause stated to the court. The court shall determine 
the relevancy and validity thereof., ·and shall not receive 
a challenge to more than one member at a time * * *• n 

A challenged member may not be present during deliberations or voting 
cm a c~llenge against hilll (J.CM., 1928, par 58!, p 97}. . 

In the instant case, due to error b7 the president of the court., and 
the failure of the law member to correct b:l.m, the defense was mislead to 
challenge all members simultaneously'. '.Ibe record shows that the court 11u 
then closed, and apl)8l'entl.y considered the challenge as to each member , 
individually'•. The record does not show affirmatively-., that at the time 
his own challenge was being deliberated and voted , upon, each challenged 
member withdrew., The court's action in inviting the defense's challenge 
to each of its members simultaneously' and the manner in which the court . 
acted upon the challenge was erroneous. 
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It remains to be considered 1Vhether any substantial rights qt the ac
cused were injured thereby. This may be determined by an examination of 
the tacts presented as a basis for challenge. Ir the defense had sound 
reasons for objecting to trial by any or all members or the court, then 
the errors not only would have violated a substantial right of the accused 
but might also have made the trial void on jurisdictional grounds (MCM,
1928, par 58t p 46). . . 

However in the instant case the only grounds f.or challenge advanced 
by the defense were those brought out on ·the :!2!!:c. gm or each member and 
those alleged in the portion or the record quoted above. On :!21.I.. dire -
the defense sought to det,rmine lihether any member had, as a result or 

I reading newspaper articles about the case, already :tormed an opinion. The 
replies indicated that no. one had. Even the members llho had seen the 
articles remembered them but vaguely and did not connect them either 111th 
accuaed or with the ease about to be tried. In his reasons alleged at 
the time or challenge, counsel for accused simply reiterated his c.onten-

. tion that, because o:r publicity given this case in the press and because 
activities of the type-out or llhich this case arose are so generally 
frowned upon in this area, a fair trial by any court sitting in Japan 11as 
impossible. 

To conclude .tran such specious argument that any membem of the court 
were disqualified is untenable. Both reasona given would apply to nearly 
eTery case tried by any tribunal. Almost all alleged crimes, when detected, 
receive widespread publicity. Little it any of it may be considered ac
curate, and most or it is misleading in a legal sense. Reading and rem
embering such·publieity, even with some degree of exactitude, however, 1a 
not cause for the disqualification or a member or a court; nor. is the tact 
that the charges involve conduct generally frowned upon. The test 11 
rather whether, as a result of prior information, !ran.the press or other-
1'iae, or .tram the nature or the charges being considered, a member has 
already formed an opinion as to the guilt or innocence or the accused and 
1s thereby prejudiced, or that he could not be impartial tor another rea-

. ·son. rn·the present case there is not the slightest evidence or such 
prejudice on ~he part or any member nor is there evidence thtt.t a.n.y one ot 
the nine ground~ tor challenge recognized by the Manual tor Courts-1.m't:lal 
(lCM, 1928, par 5~ existed. Even if each challenge had been made and 
acted upon correctly, the court would have had to deey every orie of them 
as groundless. .As observed by Colonel Winthrop (Military Law and Prece
dents, 2d Ed. 1920 Reprint, p 209), "the court may properly decline to 
entertain a challenge clearly .frivolous." Under the circumstances, it 
is the opinion or the Boe.rd o:t Review that no substantial rights ot the 
accused were injured by the improper procedural action of the court (CM 
267760, Lawrence, 44 BR 116). 
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7. At the time of arraignment defense counsel made · "a motion in the 
nature of a motion for a change of venue" (R 10) alleging two grounds 
therefor. The first l'laS that accused was being denied his right under 
Article of War 17 to be represented by civilian counsel; the second was 
a reiteration of defense's contention that neither this nor any court 
sitting in Japan could give accused a fair trial because of publicity 
and the nature of the charges. O:lfense argued that the trial should be 
transferred to a court in the United States in order that accused might 
be represented by his uncle, a former army officer and a member of the 
Ohio bar, whan he desired as counsel and who was not available in Japan. 
Defense also claimed that only a court sitting in America could be free 
fran prejudice where black market activities were involved. 

The court considered the matters thus brought before it as 1->motions, 
one for a continuance to obtain the desired civilian counsel, and the other 
for a change of venue. After considerable argmnent by prosecution and de
fense upon the merits of these motions, the court went into closed session· 
and, when it was reopened, the president announced that "the court has 
ruled' that the motion for change of venue and motion for continuance be 
denied" (R 14). 

Again, the action or the court was irregular. The application for 
a continuance was an interlocutary matter other than a question of admis
sibility of evidence and the law member should have ruled upon it, subject 
to objection by any- member of the· court (MCM, 19281 par 5~ and 1', p :39). 

The charges were served on the accused on 25 .lprll-1946 (R 10) and 
the trial did not begin until 20 May 1946. When questioned by the court, 
the defense revealed that, although accused had been apprehended on l :March 
1946, no attempt had been made to canmunicate with the desired counsel in 
order tod!termine his avail&bility to came to Japan nor had any steps been 
ta.ken to have such a trip authorized by the War Department. 

In the face of this canplete lack of effort to provide his~ civil
ian counsel, even the contention that the accused desired to obtain such 
counsel must be seriously doubted. Hence, it cannot be said that defense 
made an7 lhowing o;f reasonable cause for the granting c£ a continuance. 
Moreover, it appears that, since at least a majority of the court voted 
against granting the continuance; a ruling by the law member favorable to 
accused could not have been sustained. The procedural irregularity, there
fore, did not injure any substantial right of the accused. In CM 231539, 
Casarella, 18 BR 241, 247, the Board of Review held that the erroneous 
actlon by the court 1n denying a motion for a continuance in order to ob
tain civilian counsel by a vote of the members of the court, instead or 
by a ruling of the law member, did not prejudice the substantial rights 
of the accused where it was not sh01VI1 ~t the accused exercised due 
diligence in attempting to obtain such counsel prior to trial•. 
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The motion for a change of venue ns acted upon by the court in the 
same manner and is likewise an irregularit7. Since the 1urisdiction of 
courts-martial is geographically universal a motion for a change oi' venue 
to a court-martial in another locale is unkncnm as such in military law. 
In its place, -an accused is given the opportunitT or objecting to trial 
by SIJ.7 or all members or a particular court. When such objection, ade
quately supported by faqts, is made by counsel (and for the purposes of 
review it may be considered that this motion of the defense was equivalent 

. thereto), the court should recess and inform the appointing authority or 
the objection made and reasons therefor. It is then within the sound 
discretion or the .appointing authority to withdraw the case, refer it for 
trial to another camnand, or, order the same court to continue its pro
ceedings, should he be of the opinion that the objection to trial by this 
court is groundless. 

ln the instant case no valid grounds were advanced on support o! the 
allegation that the accused could not receive.a fair trial before this 
court or before any court in Japan • .A. court sitting in the United States 

·· or elsewhere cannot reasonably' be expected to look more leniently upon 
the offense charged, nor would a court sitting in Japan necessariJ1' be 
prejudiced 1n such a case. There is no indication in the record that the 
court ,raa in arrr way prejudiced against the accused•. It.would further
more have been extremely dii'i'icult to try the case adequately in the 
United States due to t~ abHnce of witnesses for both the prosecution 
and defense. While the action of the court deprived the appoiriting 
authority of an opportunity to exam:1 ne into the matter, it is not reason
able to assume that the appointing authority's action would have been 
different fran that taken by the court. Accordingly we are of the opinion 
that no substantial rights ot the accuaed -were adversely affected by the · 
error. 

8. At the trial, the defense objected strenuously' to the admission 
into evidence of the accused' a handffitten confession and the signed and 
sworn cow thereot, and in their brief filed with the Board of Review, 
counsel tor the accused strongly urge that the court erred in admitting 
the confession. Counsel contend that the circumstances under which the 

. confession 111.a obtained render it involuntary. In support or this con
tention it na alleged that the accused ,ras confined in the Metropolitan 
Police Jail in Tokyo where he 11as denied right to counsel and held incan
muilicado un_til he had made a statement; th.at he ns told he would have to 
remain in M.etropotilan Police ~ail until he made a confession and that he 

.was pranised a bene1'1t as an inducement to make a confession. 

Accused took the stand for the limited purpose ot narrating the cir
cumstances under which l:d.s confession was obtained. 7his testimony tended 
to show that, upon his arrest he was asked if he ba.d aey camnent to make, 
and upon his refusal to say anything, he was lodged in the Tokyo Metro
politan Jail in a section on the second tier reserved for allied personnel 
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but within sight of, and visible to, other cells occupied by Japanese. 
Within the reserved section enlisted ·personnel were also lodged. The 
latter could also see accused who, being in officer's uniform, was highly 
embaITassed thereby. In addition accused's cell ns very- filthy. The 
canmode, the usual Japanese type of "slit-trench," was located within 
the cell and was not £uncti9ning properly so that it emitted foul odors 
£ran the undisposed wastes it contained. Blankets already in the cell 
on his arrival were dirty and, according to him, were infested with 
vermin. He was held incommunicado overnight and his request f'or legal 
counsel 1ra.s denied. He was placed in this cell on the evening of l 
March after he had stated at the time of his arrest that he did not 
1'ish to make any statement. About 2200 hours he was visited by a 
Captain Frisch of' the CID for a few minutes and again accused said he 
did not wish to make any statement. During the visit the captain 
destroyed a note accused had previously given ~ne of the guards in which 
he requested that a telephone call be made to his roamnate asking the 
latter to send him defense counsel (R 140). Before he 11as placed in 
the jail, Frisch had told him that a request for counsel would have to 
be submitted in -writing and forwarded thru channels to General Eichel-. 
berger. It would be two or three weeks before the request could be 
approved (R 139) • 

The following morning the captain again called on accused, took 
him to his own quarters where he allowed him to clean up and shave, and 
then took him to his mess hall for food. Accused claimed that while 
talking with him, Frisch said it would be to his advantage to confess 
since more favorable language could be used in his report of the case, 
if he so desired. However the accused admitted that the captain at 
the same time had also etated that he could not make arrr pranisee or 
coerce him in arf3' way and that he intended to "get to the bottan o.f 
this case" whether or not accused cooperated and that it ns to the 
accused's own benefit to cooperate (R 141). Accused insisted that, 
although Friech had warned him of his rights under Article of War 24, he 
had aleo stat9d that the accused would be kept in the jail until he con
fessed. The latter statement ns specifically denied by Captain Frisch 
when he took the stand (R 120). 

Accused maintained that he decided to write out a_ confession, being . 
motivated by his desire to get out o£ the jail and his belief that there 
would be sane benefit to him fran making•a statement (R 141). It was 
defense's contention that the resulting confession was involuntary-. h 
court ove?Tuled defense's objection to its admissibility (R 158). 

The allegations that Captain Frisch employed threats and pranises 
to induce the accused's confession were denied by Captain Frisch. How
ever the latter was sanewha.t evasive on cross-examination and etated 
that he did not remember telling accused that a request for counsel 
through channels would taketwo 118sks (R 125). He further stated that 
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he did not kno,r whether the cell in which accused was conf'ined was un
ss.nitary (R 127) and stated that he did not remember telling the accused 
that he might use terminology which can "cast a more favorable light in· 
your direction~ if accused cooperated by making a statement. He admitted 
that he and the accused discussed psychology and that he might have 
spoken about the psychology or the use of words (R·13J). 

However the law member was not unreasonable in placing-greater _cre
dence in the testimony of Captain Frisch than in that offered by the 
accused with respect to the voluntar,r nature of the confession. Evidence 
supporting the voluntary nature of the ·conf'ession ,ras not entirely lack
ing in the accused's account of the manner in which it was obtained. 

There is no doubt but that Captain Frisch, by having the accused 
placed £or eighteen hours in an ill-kept Japanese jail, by then removing 
him to his om quarters and providing him with the cCIJli'orts or bathing, 
shaving, ~d eating and by engagil'lg him in several hours or general _con
versation, employed all the tactics both subtle and obvious known to 
criminal investigators to gain a suspect•s confidence and thus induce 
his confession. Such practice uses powerful psychological influence to 
lessen the accused's desire to protect himself by remaining silent. 
Considering that the accused is an educated officer with substantial 
can.bat experience, it cannot be said that he was forced thereby to con
fess involuntarily. Ncrcan it be said that confinement for so short~ 
period as eighteen hours shows that the confession ne made Uilder cir
cumstances which render it involuntar,r. While lengthy confinement 0£ 
a soldier under similar conditions has been held to be sufficient to 
render a confession involuntary (CM 131194, Dig Op, JAG, 1912-40, Sec 
395 (10) p 205), we have found no cases where so short a period· 0£ · 
confinement as eighteen hours, standing by itself, has been ·considered 
grounds £or holding a confession to be involuntary. It would be un
reasonable to suppose that an officer who had successfully- endured the 
hardships necessarily- involved in periods or many months or :tnrantry 
canbat, . and who had been exposed to the filth, danger, disease, and 
stench which characterizes the battlefield, should be so overcane in 
but eighteen hours by" the condition 0£ the jail, even as he described 
them, as to destroy the voluntary character 0£ his acts. 

Little credence can be given to his statement that, although he 
had been an investigating officer in court-martial cases, he was not 
familiar -with the meaning of Article of War 24 (R 1.42). 

In view of all the circumstances we are'of the opinion that the 
confession n.s properly admitted into evidence. But even 1£ n had 
arrived at the conclusion that the confession was improperly received 
in evidence it would be difficult to see h01f it adversely affected the 
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accused's substantial rights in view of his voluntary testimony the sub
stance ot 'Which is identical to the substance of the confession • 

. 
9. In their brief counsel tor the accused alleged that error ,ras 

committed by the trial judge advocate in disclosing to the court that 
the witness Belanger, had been tried and convicted by another court
martial for the same offense, acting in conjunction with the accused and 
Lieutenant Wing. 

When Belanger took the stand the defense urged that he be nrned of' 
his rights against self'-incrimination. The trial judge advocate there
upon stated that he had fully advised him of' his rights under Article of' 
War 24 prior to trial•. Thereupon the defense counsel asked: 

nnid you also tell the witness if' he didn't testify 
it might ruin his rights to review?" (R 71). 

Thereafter, in the course of' answering a question of' the law member, the 
trial judge advocate stated "* * * and if' necessary I will ask the wit
ness questions as to that (the witness's) trial, that is so f'ar as the 
f'act that he 1'8.S tried and convicted" (R 75). To this remark the defense 
objected obeerving that "This court has no authority to know whether this 
man was convicted" and a motion of' the defense to strike the camnent was 
granted (R 75). Counsel for the accused contend that the damage could 
not be eliminated by sustaining a motion to strike. 

It is obvious that the fact that Be.langer had already been tried 
and convicted was first called to the attention of' the court· by the 
defense counsel when he asked the trial judge advocate in open court 
whether he had told the witness · that if' he -didn't testify it might ruin 
his right to review. The use of the word •review" carries a clear 
implication of a prior conviction, now subject to renew. In the cir
cumstances the defense can not complain of the improper disclosure of' 
information to the court by-the trial judge advocate after the defense· 
had made such disclosure in the first instance. · · 

10. As their -final contention in their brief the counsel for the 
accused allege that the trial of accused was unfair in that the president 
of' the court exhibited bias and prejudice against accused in questioning 
him as to the truth of hi.a eonfessfon ·a'\ a time ll'hen he took the stand 
only to testify as to the circumstances under which it had been obtained 
(R 147), in usurping the law member's position by advising the witness 
Belanger as to self'-incrilllinating testimon;r (R 79), in threatening (oft 
the record) to hold defenee counsel in contempt if' the latter continued 
to object to Belanger testifying, and in the autocratic and venanous 
character of remarks made by him to counsel throughout the trial (R 78). 
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The record shows that the president of the court displayed a rather 
injudicious attitude during the course of the trial (R 74, 78, 147). 
However the record shows that the law member care1'ully preserved the 
right of the accused not to be questioned regarding the truth of ·his 
confesl!!ion by having the president's inquiry stricken from the record 

. (R 146-147) and that he ns quick to forestall the president £ran any 
attempt to usurp the functions properly belonging to his own position. 

· Although the president ns inclined to be brusque in his remarks to 
both the prosecution and defense, the record does not show·that he :was 
prejudiced against the accused, that be unduly influenced the other 
members of the court, or that he exceeded the rights of his office in 
maintaining order and expeditious procedure throughout the trial. 

11. Under the approved findings of guilty the accused stands con
victed of a specification laid under Article of' War 94, alleging that he, 
in conjunction with Lieutenant \'f:1.ng and Flight Officer Belanger, knowing-

1 

·· ly and ldUul.ly misapplied $26,?00 lalVf'ul money of the United States and 
34,000 Philippine pesos (of a value of' $17,000) property- of the United 
States furnished and intended for the military- service thereof. 

The ninth sub-paragraph of' Article of War 94 denoun~es in pertinent
parts . 

. "Who steals, * 
t 

* * knowingly and wilfully misappropriates, 
applies to his own use or benefit ***any*** money- or other 

· property, of the United States furnished or intended for the 
militar, service thereof;***•" 

Jlisapplication means devoting to an upauthorized purpose for the 
party's own use or benefit (J.CM, 1928, par 150.1, p 184) • 

The eleme.ntl of' proof as ·stated 1n the Manual for Courts-Martial 
. area 

•(a) That the accused*** applied to his own use certain 
property in the manner alleged; (b) that such property belonged 

· to the United States and was furnished or intended tor the mili
tary service as alleged; (c) the facts and circumstances of·the 
case indicate that the acts of the accused lf8re llilfully- and 
knowingly- done; and (d) the value of the property, as specified" 
(J.cM, 1928, par 150!, p 185). 

- ' 

The uncontradicted evidence shows that the accused obtained 759,000 
yen from a Japanese, brought it to Flight Officer Belanger tor the pur
pose ot having it e:x:changed·into .American money at the official rate of 
exchange of 15 to 1 by Lieutenant Wing, a finance officer .and acquaintance 
of Belanger. · Belanger induced Wing to effect the exchange and the latter 
two officers took out a total of $50,6oo·tn American and Philippine cur
renc;y fran the finance office, replacing it with an equivalent amount of 
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yen at the established rate ot exchange. They retained about $7,000 as 
their share, and delivered the balance to accused. The latter paid 
the Japanese, at a ratio of 33 to l with $6,000 in American currency and 
34,000 Philippine pesos (of a valu.e of $171 000) and retained the remain
ing $20,600 as his profit. 

It must first be determined whether the accused and his two accan
plices applied the property to their own use without authority. 

As indicated above the prosecution introduced into evidence the 
foll01fing pertinent directivesz · 

Circular Number 268, Headquarters Eighth Army, APO 343, 11 October 
1945, which provides in pertinent parts · 

"Section V - Exchange of American and Allied Currency. 

"Exchange or conversion of American or Allied currency or 
coin for yen (military types B <r A or Bank of Japan notes) 
may be made .2Dh with United States Arrrry- disbursing officers 
or United States Navy paymasters. Exchanges ·of currency with 
arrr institutions or persons other than the above is prohibited.
(AG 123.7) (U)" (R 153; Proa Ex 5)~ 

Circular Number 67, General Headquarters, United States Army Forces, 
Pacif'ic, APO 500, 10 September 1945, Currency to be Used in the ¥,.in 
Islands of Japan which provides, ~ 

"l. Supplemental Yil.itary Yen Type I B', Bank of Japan 
Notes, and Japanese State Notes and Coins will be the only' 
types of currencies used in the main islands of Japan, which 
consist of the islands of Honshu, Hokkaido, Shikoku, and 
KJushu. · 

"2. The use of United States currency, currencies of 
the illied POW8rs, or any- other currency except those men
tioned above is prohibited" (R l53-154J Pros Ex: 6);. 

Circular Nmnber 262, Headquarters Eighth A.rm:,,· APO 343, 6 October 
1945, which provides in pertinent part 1 • 

"Section .I - Exchange of United Statee'Currengy in JaP!4. 

"The circulation of United States currency in Japan must be 
eliminated. · It permitted to continue, this practice will result · 
in establishment of black market exchanges which will have seri
ous adverse effects on United States troops and the Japanese 
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.econany. In order to pz-event such conditions, the. follow
ing action ,rill be taken: 

· "a. Immediately upon arrival o£ units in Japan, can
mandi?lg officers will inform troops that the circulation o! 
United States currency is unauthorized, and that all dollar 
currency in their possession must be exchanged·!or yen. 

"b•.Enlisted personnel will exchange currency through 
unit personnel officers. The latter irill be appointed Class 
"A" Agent Finance 01'ficers to the nearest disbursing officer 
without delay, and will draw !ran the disbursing officer such . 
amounts of yen· currency as will be required to exchange yen 
for all United States currency held by troops in their organ
izations. Upon canpletion of currency exchange, personnel 
officers will settle accounts with disbursing officers, re
turning United States and any remaining currency. (AG 123.7) 

·(U)" (R 154; Prosecution Exhibit?). 

In addition to the foregoing directives the Board of Review takes 
judicial notice or the· following pertinent directivess 

a. Circular Number 280, Headquarters Eighth Army, APO 343, 22 
October 1945 which provides in pertinent parts 

"Section.Ila Prevention of Illegal Currency Transactions 

"l. Radio CINCAFPAC, 18 October 1945 is quoted for the 
informat_ion and canpliance or all concerned. 

"!.• In order to prevent military personnel in pos-
session of yen currency. obtained . .t'rom sales or property, black 
market currency transactions and other illicit sources !ran 
utiliziz;lg such currency to their own advantage, it is directed 
that f!Very inetl'Ullent which transmits a dollar credit to the_ 
United States (except as pay voucher or payroll deductions) 
such as PT.A. list or which effects a dollar credit through 
Soldier•' Deposits or et.f ects the purchase or a war bond or 
postal money order for cash will be accanpanied by a signed 
certificate !rom the appropriate personnel officer thats 
'I certify that I have personally inquired into and examined 
the sources o! the tunds herewith transmitted, deposited or 
used !or purchases or war bonds and postal money orders and 
have determined that these tunds 'W8re legitimatel:r obtained 
as payment or pay and allo-.ances !rem a finance officer of 
the United States Army and were not obtained !ran sale or 
property, black market currency operations or other illicit 
sources.' * * * 

* * * * 
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"£.• Postal officers in Japan will cash incaning 
postal money orders in yen only. Finance officers will 
not exchange United States currency .for ;ren unless the 
individual desiring exchange is under orders to return 
to the United States and presents appropriately modified 
certificate as shOl'IIl above from the unit personnel of
fice that the .funds were legitimately acquired as pay 
and allowances from an army finance officer. Ot'ficer 
personnel will execute a similar certificate. You will 
take measures to insure that United States currency- is 
withdram from personnel arriving from the United States 
within 72 hours from date of debarkation (Underscoring 
supplied). 

* * * * 
113. These instructions will be observed by personnel 

officers and officers certifying to their own transactions 
immediately upon receipt of this circular, and disbursing 
officers and postal officers will accept and exchange cur
rency only in compliance therewith. 

*"* * * 
b. Circular Number 287, Headquarters Eighth J:nrr:,, 30 October 19451 

"* * * * 
111. ill personnel will be advised at a time sufficiently 

in advance of departure, that the return of yen currency to the 
United States is strictly prohibited, except naninal amounts 
which are· carried as souvenirs, and not as currency to be sub
sequently exchanged fen: dollars. 

112. Canmanding officers nn insure that adequate facil
ities are ava~ble for llithdrawal o:t all yen currency fran 
troops through the following transactions: 

dollars 

* * * *" 
c. Circular Number 3, Headquarters, Eighth Army-, 3 JanUU7 1946t 

"Section V - Prevention of Illegal Currency Transactions. 
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"'***Authority is granted to conve~t into dollars or 
dolla.r instruments the yen currency representing of'ficial 
funds of governmental agencies or authorized non-appropriated 
funds such as funds of' army exchanges, Red Cross, hospitals 
or units, provided such yen were acquired from previous con
versions or dollar instruments through army disbursing officers 
or f'ran yen disbursed to authorized personnel as cash pay and 
allowances, or exchanged tor other currencies received as cash 
paY' and allowances •. When request 1a made. of disbursing-of'ficere 
to exchange yen currency representing part or the ~ntire amount 
of' such funds, the custodian of' fund will execute certificate 
stating name or tund and unit; amount of' foreign currency f'or 
-which exchange is requested; type or currencT desired; approa-
i,ma.te percentage that the amount represents ot current balance 

of' !'undJ reason !or reques~ing exchange; that no personal funds 
are included. Your exchange controls must be adequate to pre
vent increases in such funds from nna.uthorized sources.' (AG 
123.7) (U).• . 

The foregoing directives clearly and ""Gthout ambiguity forbid the ex-· 
change or yen for dollar currency ( or the currency of other illied Powers), 
with .two exceptionu 

a. Troops returning to the United States are authorized to exchange 
yen for dollar currency up to a maximum of $150.00. 

b. Official funds or government agencies or authorized non-appropriat~d 
tunds may under certain circumstances be converted to dollars. · 

It is clear that the currency exchange of dollars tor yen in the instant 
case does not tall 'Within the scope of either exception listed above,. !he 
directives were intended to pr&vent, and specifically forbade, such exchanges 
as the one involved in the instant case. 

In view of the foregoing there can be no doubt but that the accU!led and 
his two accomplices put to an unauthorized use $50,600 or government funds. 
The o!tense oi' misappropriation was complete and entire as to each of the 
joint perpetrations at the moment when these funds were removed from the 
!in&nce office through their canbined efforts (CM: 243287, Pool, 27 BR 321, 
3 Bull JAG, p 236, 237; CY 307097, Mellinger). However since the accused ill 
charged 'With misapplication it must be ah01lll that the property was devoted · 
to his own use or benefit. 

The evidence shows that the accused and his associates, each derived a 
substantial and unjust enrichment !ran the transaction. ·The t..-o aesociate1 
withdrew apprcrd.mately- $7.,ooo or the $50,600 as their compensation. The ac
cused took the balance amounting to $4.3,600 of which he gave $23,000 to 
Matsui am retained the remainder as his profit. This portion of' the trans
action is clearly- the application of the full amount taken, to the use and 
benefit of each individual in order that he, might realize acme profit. Had 
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the accused been charged ldth misapplying $33,600 lawtul money of the 
United States, and 34,000 Philippine pesos, the court would have been ,rar
ranted in finding him guilty of misapplying the entire amount including 
the $7,000 retained by his associates. -

H9Wever the evidence shows that the property misapplied included 
34,000 Philippine pesos - which is not lawful money of the United States. 
Although the court by substitution and exceptions .found him guilty of mis
applying $26,700 and .'.34,000 pesos, such variance as to the speci.f'ic type 
of property misapplied can not be cured by substitution and exceptions. 
In State vs, Phillips, 27 Washington 364, 6? Paci.fie 608, the court stated 
"proof' that money stolen was Canadian currency ldll, of course, not sup
port an allegation that the defendant stole money of' the United States" 
(cited in CM 262043, JlattheWB, 5 BR (ETO) 201, 203). 

It was clearly shown by competent evidence that the United States 
currency involved in this transaction ms the property o.f' the United States 
furnished and intended for the military service thereof. The currency which 
was introduced into evidence ms shOllll to c o~s is11 of new, i.e., previously 
uncirculated bills, and consecutively numbered American currency. Such 
money, it was shown, was only procurable at a tinan,ce office and ns money 
intended for military pay for individuals leaving Japan. 

Counsel for the accused do not deey that the sum in question was the 
property ot the United States and that it was. .furnished or intended tor . 
the military service thereof, 'While it was in the hands ot an Arm:y finance 
officer. It is, however, their contention that the accused did not re
ceive aey American money until after Wing, acting in his official capacity 
as finance officer, had received an equivalent amount ot yen. They- contend 
that when the finance officer accepted the yen and then delivered an 
equivalent amount of American dollars to the accused, title of the money 
passed to "saneone else" and the money, by- virtue of the exchange, ceased 
to be the property- of the United States. · 

There is little merit in counsel's contention. It is not necessary 
for us to determine whether a purported transfer of title of government 
property by an unf'aithful agent of the government to a third party 1dth 
notice of the fraudulent nature of the transaction, is void or merely 
voidable. Certainly an agent can not bind his principal in a transaction 
in vmich he acts beyond the scope of his authority, and contrary- to the 

· interest of the principal. Wing, acting beyond the scope of his author1ty, 
could not ·vest title in trust f\mds under his control to a fellow perpe
trator. Such funds may be recovered by the government from third parties 
who have notice of its fraudulent character (United States vs Carter, 217 
u.s. 286, 317-318). 

It is further to be noted that in the instant case the specification 
alleges that the accused misapplied the government property in conjunction 
with Lieutenant Wing, the finance officer to whan the funds were entrusted. 
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The joint venture was clearly established by the test:illlony of Belanger, 
accused's confession and his testimony at the trial. The accused secured 
the services of Belanger to induce Wing to dev"'te government property to 
an unauthorized purpose. The entire course of conduct of the accused as 
shown by the evidence adequately supports a finding that he was an active 
participant in the misapplication, although Wing ,ras the person who actually-, 
in the first instance, devoted the property to an unauthorized purpose. 

It is nll settled that where a joint offense is charged against a 
perpetrator and those who are present to aid and abet in the canmissioli of 
an offense, each is responsible for the act and may- be convicted as a 
principal. The presence which distingushes a principal may be either actual 
or constructive. One is constructively: present if he is peri'oming an act· 
in furtherance of the offense provided he shares the principal's criminal 
intent (CM 234118, Reis, 20 ER 243, 248; CM 230070, Henn;, 17 ER 291, 296}. 

It follows from the foregoing authorities that (even i1' the government 
lost title~ the currency when Wing exchanged it for yen} if one of the three 

·joint accused misapplied the property in furtherance of a canmon intent, the 
other two are equally guilty as principals. There can be no doubt that W~ 
devoted the currency to an unauthorized purpose for the benefit of each of 
the three perpetrators. Consequently Wing's act is imputed to the accused 
and to Belanger. 

We must.next consider whether the facts and circumstances indicate that 
the acts of the accused were wilfully and knorlngly done as alleged. 

Counsel for the accused strongly contend the record does not establish 
a criminal intent on the part of the accused since the accused bad no knowl
edge of the prohibiting directives. n was contended that ignorance or such 
directives is an ignorance of fact, and that such ignorance of fact excU1Jes 
an offense where it is not the result of carelessness or fault. 

It is true that the prosecution did not prove actual notice of the 
directives to the accused. lhe defense introduced the testimony of several 
officers and enl,isted men that the directi•es had not been distributed to 
the accused's detachment, and enlisted men who served in a clerical capacit:, 
in accused's detachment testified that the:, had not seen the directins. 

However it was shown that the directives were received by the accused's 
superior headquarters where they were filed in a central file which ns 
available to the accused, and that the aecUBed visited that headquarters on 
the average of once a nek. 

The general prohibition contained in the directives ftre a matter of 
camnon knowledge and discussion in Japan. Aside frcm such canmon knowledge, 
which accused must have had, under the circumstances shown, it must be pre
sumed that the directives nre released and distributed on or about tht·d&te 
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they bear, and the accused was charged with notice or the prohibitions con-· 
tained in them. In CM 291176, Beedine· 18 BR (ETO) 181, a case involving 
the violation of currency directives, the Board or Review sitting in the · 
European Theater of Operations stated in pa.rt: 

. 
"The prohibition*** is a matter of importance, 

directive in nature, and evidently- of permanent duration. 
***.It becanes effective as a pa.rt or the written mili
tary law on the date of its pranulgation, i.e., .the date 
of its release and distribution by deposit in the mails 
(AR -310-50, WD., 8 .lug 1942, par 2). In the absence of 
evidence to the contrary, it may be presumed that the 
directive was released and distributed on or about the 
date it bears in the regular course of the performance 
of their duties by the officers concerned * * *• Ac
cused was ·thus chargeable with notice of the prohibition." 

The rule of the Besdine case has been followed in CM 307465, Danker. 
CM 282694, Andrews, 24 BR (ETO) 11, and CM 307097, Mellinger. 

It may well be true that while the accused ,ms stationed at Niigata 
hens so isolated as· to receive no distribution of directives of any-
sort. However., he was in Niigata only a few weeks. He then returned to 
Yokohama where, it was universally- knOffll that there were regulations against 
exchanging yen for dollars as well as giving allied currency to e~ na
tionals. Later hens transferred to Tachikawa which was an important air 
base in the vicinity of Tokyo and where such lmowledge was camn011. The 
actions of the accused belie bis professed.ignorance. The clandestine 
nature of the circumstances by which the exchange was effected at night 
instead of during business hours, the accused's efforts to induce a finance 
officer to exchange the currency through a llU'tuil. friend, and the substantial 
bonus which he paid to the finance officer and the friend tor their part in 
the transaction clearly- negative his professed lack.of CPim1:nal intent. Had 
he actually believed the transaction to be lawful it is most natural to·as
sume that he would have taken the simple course .. or bringing the yen to a 
finance office during business hours as a normal business transaction. The 
note which he subsequently- sent to Matsui lVherein he stated in parts 

"There are CIC men now here. in ______ until 
March 7th. This friend comes from '1117 other friend who has 
the money. He can not change yen to dollars now as all of
ficers are being ntched for such business during the 
national changed: yen. My- friend will not be able to 
exchange any of the old yen for he will be under observation 
until March 7th. Maybe later in March er .lpril it Mr. ___ 
wishes we will exchange new yen £or Jmerican dollars." 
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clearly shows that the accused knew the transaction to be 11rongf'ul betore 
he ns apprehended and that he was willing to engage in further similar 
transactions when his friend would no longer be "under observation. n 

. . 

Under the circumstances the court was amply justified in interring 
that the acts of the accused wre wilrully and lmowingly" done. 

. Comisel far the accused contend that since an equivalent of yen at 
15 to l :was simultaneously placed into the finance ottice tor· the sum -
'llithdra'Wll, the United States suffered no tinancial loss. '.Ibis argument· 
is irrelevant, because loss to the United States is not charged. The 

, otfense charged consists in bringing about the deviation of government 
funds !ran their intended use to an unauthorized use to the benefit of 
the accused. It is accordingly not necessary that we consider 1rhether · 
the government surtered a loss as a result ot the transaction. 

For the reasons stated above 118 are or the opinion·that the record 
ot trial is legally sufticient to support only so much of the findings · 
of guilty of the specirication of Charge I as involves a fi.llding that 
the accused misapplied $26,700 lalfful.money of the United States, prop.. 
erty of the United States, furnished and intended for the military" service 
thereat. · 

12. The accused is· 24 years of age and umnarried. · '"tie attended the 
Greenbrier llilitary .Academy for four years and attended the Riverside 
llilitary- Academy- for one year. He was camnissioned as a second lieuten
ant, Ini'antey-Reserve on 1 June 1942 and entered on extended active duty 
on 12 June 1942. He was pranoted to first lieutenant on 25 November 
1942. War Department records show that he served as an Infantry Officer 
until Mq 1945 and is authorized to wear the Canbat Infantryman Badge. 
He ns ·anrded the Purple Heart and one Oe.k Leaf Cluster to the Purple 
Heart. He is also authorized the Asiatic-Pacific Ribbon 'llith two Bronze 
Service Stars, Bronze Arrowhead tor the Cebu, Philippine Islands landing, 
Bronze Arrowhead for the Negros, Philippine Islands landing and the Pbiltp
pine Liberation Ribbcn 'llith one Bronze Star. 

l3. Attached to the record of trial ia a recamnendation for clemena.r 
sipied by one member of the court wherein it was stateda 

. "* * * Lt. Johns testiried in his own behal.t ·in the 
proceedings and, in the opinion of this otficer, appeared 
to be a fine young man. All testimony from military per
sonnel who had k:nOll!l and worked with Lt. Johns indicated 
him to be a man of tairness in dealing with other men. 
His canbat record ancl other military duties as shown from 
testimoey now in the record, present evidence of distin
gui!hed service to the United States*** clemency can, 
and should, rightly be extended to Lt. Johns. He is young 
and just starting life as an adult." 
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A recanmendation signed by the defense counsel and assistant defense counsel 
wherein clemency is recan.mended in view of the youth of the accused and his 
excellent military record and character, as adduced by character 'Witnesses 
for the accused at the trial.is also attached to the record. 

·rn addition to the brief filed on behalf of the accused by Mr. Persky, 
and :Mr. Woods, the Board of Review has considered the .following canmunica.
tions pertaj,ning to clemency on behal.t' of the accused:· letter from Major 
Charles Seidle, AGD, Headquarters Eighth Army, dated 9 December 1946; letter 
fran First Lieutenant Thanas J. Bagley, CMP, Adjutant, Eighth Army Stockade, 
dated 9 December 1946; letter from Major Ray Miller, Inf', Executive Officer, 
Eighth Ar'IJJ'Y Stockade, dated l2 December 1946; and letter from Mr. H. William 
Holsinger, Attorney at Law, Cleveland, Ohio, dated 21 November 1946. 

14. The court was legally constituted and had jurisdication of the per
son and the offense. No errors injuriously affecting the substantial rights 
of the accused were committed. In the opinion of the Board of Review the 
record of' trial is legally sufficient to support the finding of guilty of 
Charge I, legally sufficient to support only so much of the finding of guilty 
of the Specification of Charge I as involves a finding that the accused, did, 
at the time and place alleged, in conjunction ldth the persons alleged, 
knowingly and wilfully apply to his own benefit, twenty-six thousand seven 
hundred dollars ($26,700}, .lawful money of the United States, property of 
the United States furnished and intended for the military service thereof, 
and legally sufficient to st:.pport the sentence and to warrant confirmation 
thereof. A sentence to dismissal and confineir.ent at hard labor for one 
year is authorized upon a conviction of a violation of Article of War 94. 

, Judge Advocate 

, Judge Advocate 
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JAGH ~ CM 317064 1st Ind 

WD, JAGO, Washington 25, D. C. FEB 2 1 1947 

ro: The Under Secretary- of War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and.the 
·opinion of the Board of Review in the case or· First Lieutenant Robert 
Louis Johns (0-463439), Infantry. . 

2. Upon trial by general court-martial this officer was found 
guilty of lmowingly and wilfully applying to his Offll benefit, in con
junction with two other named persons, $26,700 and 34,000 Philippine 
pesos (of a value of $17,000), property of the United States furnished 
and intended for the military service thereof in violation of Article 
ot War 94 (Spec, Chg I) and or 11rongfully delivering to a Japanese 
national $6,000 and 34,000 Philippine pesos contrary to regulations, 
circulars and standing orders in violation of Article ot War 96 (Spec, 
Chg II). No evidence Of previous convictions ,ra.s introduced. He ,ras 
sentenced to be dismissed the service:, to forfeit all pay and allow
ances due or to becane due, and to be confined at hard labor tor one. 
(1) year. '.Ihe reviewing authority disapproved the findings of guilt7 
ot Charge II and its Specification involving the 11rongful delivery of 
currency to a Japanese national, approved the sentence and forwarded 
the record ot trial for action under .Article of War 48. 

3. As~ of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that ·the 
record of trial is legally sufficient to support the finding of guilty 

·or Charge I, legally sufficient to support only- so much of the finding 
of guilty o:f the Spe~ifioation of Charge I as involves a finding that 
the accused, did, at the time and place alleged, in conjunction 11'1.th 
the persons alleged, lmowingly and wilfully apply to his own benefit, 

· t118nty-six thousand seven hundred dollars ($26,700), lawi'Ul. money of 
the United States, property of the United States furnished and intended 
for the military service thereof, and legally sufficient to support the 
sentence and to warrant confirmation of the sentence. I concur in that 
opinion. 

Tbe accused was assigned to the 3rd Military Railway- Service Rro 
Station at Tachikawa Air Base·in the vicinity of Tokyo. In January 
1946, while serving in that assignment the accused learned through 
Flight Officer Pel.anger, the club officer at the air base, that the 
finance oftice-r at the base 11as in a position to exchange dollars tor 
Japanese yen. Thereafter the accused became acquainted with a wealt~ 
Japanese manufacturer named Matsui, who 'AS interested in obtaining 
dollars for yen and offered to pay for dollars at a ratio of 33 to l • 
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The accused obtained the sum ot·759,ooo yen from Matsui, brought it to • 
Belanger on or about JO January 1946 for the purpose of having it exchanged 
into American currency at the official rate of 15 to l by Lieutenant Wing, 
the finance officer at Tachikawa. and an acquaintance of Belanger. Belanger 
induced Wing to effect the exchange and the latter two officers took Ameri
can and Philippine currency of a total value of $50,600 from the finance 
office, replacing it with an equivalent amount of yen at the established 
rate of exchange, retained about $7,000 as their share, and delivered the 
balance to accused. '.Ihe latter paid Matsui at a rate of 33 to l with 
$6,000 in American currency and .34,000 Philippine pesos (ot a value of 
$17,000) and retained the remaining $~0,700 as his profit. The exchange 
of dollars for yen {except for individuals under orders to return to the 
United States who were authorized to receive up to a maximum of $150) 11as 
prohibited by canpetent directives of the Eighth Arrriy and Headquarters, 
Arrrr:r Forces in the Pacific, 'Which were in effect at the time of the of
fense alleged. 

4•. Attached to the record of trial is a recanmendation for clem
ency signed by one member of the court wherein it is stateda 

"***Lt. Johns testified in his own behalf in the 
proceedings and, in the opinion of this officer, appeared 
to be a fine young man. All testimoey from mi,litary per
sonnel who had kn01VI1 and worked ltlth Lt. Johns indicated 
him to be a man of fairness in dealing with other men. 
His combat record and other military duties as shown from 
testimony now in the record, present evidence of distin
guished service to the lJnited States*** clemency can, 
and should, rightly be extended to Lt. Johns. He is young 
and just starting life as an adult." · 

A recanmendation signed by the defense counsel and assistant defense 
counsel wherein clemency is recommended in view of the youth of the_ 
accused and his excellent military record and character,· as adduced 
by character witnesses for the accused at the trial, 1s also attached 
to the record. · ' 

Consideration has been giv~n to a brief filed on behalf o:t the ac
cused by Mr. Jack A. Persky of Cleveland, Ohio, an uncle of the accused 
and .Mr. Warren Woods, of Washington, D. c., 'Who also appeared as de.tense 
counsel at the trial. Oral argument by Mr. Persky and Mr. Woods were 
heard by the Board of Review. In addition thereto, consideration has 
been given to the following canmunications pertaining to clemency on 
behalf o.r the accused: letter from Major Charles Seidle, .AGD, Head-

-quarters Eighth Army, dated 9 December 1946; letter from First Lieuten
ant '.Ihanas J. Bagley, CMP, Adjutant, Eighth Arm:, Stockade, dated 9 
December 1946; letter from Major Ray Miller, Infantry, Executive Officer, 
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Eighth J:rrrry Stockade, dated 12 December 1946,; and letter rrom Mr. H. 
William Holsinger, Attorney at Law, Cleveland, Ohio, dated 21 November 
).946. 

5. Although the accused is young and has a creditable military 
record, I do not believe that further clemency is appropriate in this 
case. The preponderance of the evidence shows that the accused 118.S 

the originator or the corrupt plan and played the predaninate part in 
its execution. His unjust pro.fits ,vere much greater than those of hie 
associates. Accordingzy, I recommend that only so much of the .finding 
or guilty of the Specif'ication of Charge I as involves a .finding that 
the accused did, a.t the time and place alleged, in conjunction with the 
persons alleged, knowingly and wiltul.ly apply to his own benefit, twenty-
six thousand seven hundred dollars ($26,?oo), lawt:ul money- of the United 
States, property of the United States .furnished and intended for the 
military service thereof, be approved, that the sentence be con.firmed, 
that a United States disciplinary barracks be designated as the place 
of conf'inement and that the sentence be carried into execution•. 

6. Inclosed is a f'orm or action designed to carr,y the .foregoing 
recamnendation into effect, should such recommendation .meet with your 
approval. · 

2 lllols THOYAS.H. GREEN 
1 - Record of trial Major General 
2 - Form or action The Judge Advocate General 
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WAR DEPARTMENr 
In the Office ot The Judge Achocate General 

, (201)Waahington. 26, D. a. 

JAGK .: CM 317087 

UNITED STATES ) 
) 

v. ) 
) 

Private First Class WILLIAM T.) 
OSBOURNE (37634137), 305th ) 
Port Company, 519th Port ) 
Battalion, US Forces, European) 
Theater. · ) 

1, NOV 1946 
WE:iTERN BASE SECT ION 

W FORCF.S, EUROPEAN THF.ATER 

Trial by G.O.M. 1 convened at.Antwerp, 
Belgium, 9 July 1946. Dishono~abl• 
di1oharge (auapended), total tor
fei tures I and confinement at hard 
labor tor six (6) montha. Disciplinary. 
Barracks. · 

OPINION of the BOARD OF REVIEW 
SILVERS, MoAFEE and ACKROYD, Judge Advocates 

------------------~-----------
1. The record of trial in the cue of the above-named soldier ha.1 

been examined in the Office of The Judge Advocate General and there found 
legally insufficient to aupport the findings and sentence. The record 
has now been examined by thtt Board of Review and the Board aubmi ta this, 
its opinion, to ·'.lhe Judge Advocate General. · 

2. Accused was tried upon the following charges and specifications a. 

CHARGE Ia Violation of the 58th Article of War. 

Specifications In that Private First Class William T. Osbourne, 
305th Port Company, 619 Port Battalion, did, at or near Aµtwerp, 
Belgium, on or about 20 December 1945, desert the service of 
the United States and did remain in desertion until he was 
apprehended at Antwerp, Belgium, on or a.bout 13 :May 1946. 

CHARGE II1 Violation of the 93rd Article of War. 
not guilty. ) 

(Finding of 

Specification la (Finding of not guilty). 

Specification 2a (Finding ot not gui~ty). 

He pleaded not guilty to all charges and specificationa. He was found guilty 
of the Specification of Charge I, except the word• 9 deaert" and ~in desertion• 
substituting therefor, respectinly, the words "ab,ent himself without leave 
from" and "without leave, n of the excepted words not guilty, of the substi
tuted words guilty, and not guilty of Charge I but guilty of a violation 
or Article of War 61,. and not guilty or_ Charge II and of the speoifioa.tione 
thereunder. No .evidence ot previous oonviotions wu introduced. Hs wu sen-

.tenced to be dishonorably diacha_rged t1-19 service, to forfeit all pay and 
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e.llowances due or to became due, and to be confined at hard labor at such -
place as the reviewing e.uthority might direct for six months. · The review
ing authority approved the sentence, but suspended that portion thereof 
adjudging dishonorable discharge until the soldier's releue from confine
ment, designated the Eastern Branch, United States Disciplinary Barracks, 
Greenhaven, New York, as the place or conf'inamnt. The result• of the 
trial were promulgated in General Court-Martial Orders ?lo. 783, Headquarters 
Western Bue Section, United State, Forces, European Theater, dated 30 
September 1946. 

3. Evidence for the proaecution. 

Celestina De Schryver, 14 Kipdorpvest Street (Antwerp, Belgium), a 
Belgian civilian, testified that she and accused began living together on 
20 December 1946 and continued to liv.e together until 13 May 1946 (R. 10). 
They spent Chrhtma.s day in the country (R. 9). Accused wore his uniform 
until about the middle of February 1946 (R. 10,13). Thereafter he wore 
civilian clothes furnished by the witness, except tor trowsen (R. 10,15). 
His uniform trousers had been dyed (R. 10). During & part of the period 
of time from December to May the witnesa was employed but she saw accused 
every day throughout -the period. As far as 1he fcnew acct.1.1ed was stationed 
and worked at Luchtbal Barracks but she never saw him in uniform tram the 
middle of February until 13 Ma.y (R. 9,13,15). A.oouoed's health appeared 
to be good and he never made a~ statement to her about returning to the 
Ar~ (R. 15,16). As tar as the witness knew they wen commencing lite al 
two ciTiliana (R. 16). 

Mr. Hubertus Weverbergh, 14 Kipdorpvest, Antwerp, in whose house aocuaed 
lived for several weeks with Ma.dame De Schryver, ae.w accused two or three 
timsa during March a.nd April 1946 dressed in ciT111an clothea (R. 16-18,29). 
Witneu did not know the sta.te of a.ccu.aed's health (R. 29). -

Joseph Van Gucht, ciTilian inveatiga.tor, 7 Van Peene Street, .Antwerp, 
a. Belgia.n policeman. arrested accused and took him to the police station. 
Aocu.aed wore ordinary trousers and a. pullover sweater (R. 21, 22 ). About 
the middle of Ml.y 1946, Technician Fifth Grade Siga.rd lf. Erickson. Ccmipa.ey 
B, ?07th lifilitary Police Ba.tta.lion, received a.oou.aed .from the Belgian Secret 
Police (R. 5,6). Accuaed-wa.s then dreaaed in d&rk brown trouaera, oivilie.n. 
shoes· and a blue and white wool neater (R. 6, 7J "fro•• E:it. A). 

Evidence for the defenae. 

After hia righta u a witneu were expla.ined to him, aocuaed elected to 
remain aileint, and no e;vidence was introduced in his behalf (R. 30). 

_ 4. The bi.rden reated upon th~ proaeoution to proTe beyond a reuonable 
doubt, b7 mea.na ot competent evidence, that a.ccuaed wu. absent trom hi• 
commend during the period alleged and that auoh absence we.a unauthorized. 
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-The evidenoe offered by the prosecution ahows only that acc-uaed, during 
the period ot alleged absence, l~ved in a civilian house in Antwerp, 
_Belgium, that a woman saw him ea.oh day a.nd that for a. part ot the period 
he wore civilian clothing. 

There wu no documentary evidence that accuaed we.a absent without iea.ve 
from his organisation during tile periods alleged, nor did his company com
mander or &Il.Y other member ot his orga.nization so testify. It is a. matter 
of common ~owledge that Pnited States soldiers and officers oversea.a are 
frequently billeted in private houses. Aocused was found guilty of absenting 
himself without leave a.t or near Antwerp, Belgium. '.I.he evidence shows tha.t • 
he lived in Antwerp during the alleged absence. For all that appears in the 
record or trial he might well have been billeted in the .Antwerp house and. 
performed his ds.ily duties with hia organization which was stationed a.t such 
place.· ~ 

The evidence that accused waa in·oustody ot the Belgian Secret Police 
on 13 May 1946 because of an investigation of civil crimes which ha.d a.llegedly 
been committed, a.nd that he wore civilian clothes during part of his alleged 
absence doe$ not of itself establish that he was absent from his organiza
tion without leave during the period. Further, assuming that he was absent 
from his organization during the time alleged, there is no evidence that ac
cused did not have permission to be absent. Absence itself is not tne gist 
of the offense, 'but absence without proper leave. . , . 

5. Accused ia 21-6/12 years ot age. He wu inducted at-Fort Leaven
worth. Kari,aa. 13 July 1943. and had no prior service. On 14 October 1944: 
he was found guilty of a.bs~nce without leave by a general court-martial 
and sentenced to be dishonorably discharged the service. to forfeit all 
pay a.nd allowances due or to become due and to be confined at hard labor 
for five yea.rs. 'Ihe ~xeoution of :the sentence to dishonorable discharge 
was suspended, but by General Court-Martial Orders No. 782, Headquarters 
Western Base Section, dated 30 September 1946, the suspension of the dia-
honorable discharge was vacated and the unexecuted portion of the aentenoe • 
was ordered executed. 

6. For the reasons stated, the Board of ReTiar is of the opinion 
that the record of trial is legally insufficient to support the findings 
of guilty and the sentence. 

Judge Advocate 

~ C, 7n ~<+J, ~ , Jud.- Advoo&te 

!l>.D UIVt , Judge Advocate 
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JA.GK • CK 317087 lat Ind 

NOV 1 8 1946WD, JA.GO, Washington 25, D. C. 

TOa The lbier Seoretary of War 

' ).
1. Herewith transmitted for your aotion under Article of War 60i, 

as amenlied by the aot ot 20 August 1937 (50 Stat. 724J 10 u.s.c. 1522) 
and the aot of 1 August 1942 (56 Stat. 732), is the. record of trial in 
the oase of Private First Class William T. Osbourne (37534137), 305th 
Port Company, 519th _rort Battalion, US Foroes, European Theater. 

2. I oonour in 1:he opinion of the Board ot Review that the reoord 
ot trial is legally inauttioient to support the findings of guilty and 
the aentenoe and, tor the reasons stated therein, recommeni that the 
.findings of guilty and the aentenoe be vaoated, and that all rights, 
privileges and property ot whioh this aocuaed has been deprived by tlrtue 
ot the findings and sentence so vacated be restored. 

3._ Inclosed is a form o.f aotion designed to oe.rry into effect this 
reoommendation should suoh ao~ion meet with your approval. 

~ 

2 Inola • THO.MAS H. GREEN 
1. Reoord ot trial Major General 
2. Form o.f aotion The Jw.ge Ad.Toca.ts General------------------·------( o.c.x.o. 5n. 16 Deontber 19-le)• 
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WAR DEPARTMENT 
In the Office of The Judge Advocate Genera.I (206)

Washington 25, D. C. 

JAGK - CM 317112 

'3 JAN 1947 
UNITED STATES ) THIRD IDITTED STATES ARMY 

) 
Te ) Trial by G.C.M., convened at Heidelberg, 

) Germany, 26, 27 and 29 July 1946. Dia
Captain MARION G. CREA.TH ) missa.l, total forfeitures and confinement 
{0-229516), Corps of 1filitary ) for one (1) year. 
Police. ) 

OPINION of the BOARD OF REVIEW 
SILVERS, MoAFEE and ACKROYD, Judge Advocates 

1. The record of trial .in the case of the officer named above has been 
examined by the Boa.rd of Review and the Board submits this, its opinion, to 
The Judge Advocate General. 

2. The accused was tried upon the followint charges and specifioations1 · 

CHARGE Ii Violation of the 93rd Article of War. 

Specifioationa In that Captain Marion G. Creath, Town 1-jor Team 
. =/14, Headquarters 346th Engineer General Service Regiment, did, 

at or near Sohlierbaoh, Germa.ny, between 16 September 1945 a.lid 
15 December 1945, feloniously take, steal, and carry a.way one 
Leica C8lllera, five pair of ladies gloves, thirty nailfiles, two 
clippers, nineteen combs, six pairs of nail scissors, twenty pair 
of tweezers, one manicure set, three hairbrushes, four handbrushes, 
one bracelet and two necklaces, the property of Friedrich Fischer, 
a German civilian, and one pigskin suitcase with built-in toilet 
set, the property of Elisabeth A.ltenkamp, a German civilian, of 
total value in excess of Fifty Dolle.rs ($50.00). 

CHARGE II• Violation of the 96th Article of War. 

Speoifioa.tion 21 In that Captain 1-rion G. Creath, ••• did, at or 
near Schlierbach, Germany, for a period of eight days between 18 
November 1945 and 23 December 1945, wrongfully permit two German 
civilian women to be fed United States Arnw rations. 

Specifications 1, 3 and 4a {Finding of not gu,i.lty). 

He pleaded not guilty to all charges and specifications. By exceptions and sub• 
stitutions he was found guilty of the Spe~ification, Charge I, as amended~o as 
to read& 
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CliARGE It Violation of the 93rd .Artiole of War.. 

Specifioa.tiont In that Captain 1fa.rion G. _Creath. Town Major 
Team :/14, Headquarters 346th Engineer General Servioe Regiment, 
did. at or near Schlierbach, Germany, between 16 September-1946 
and 15 Deoember 1945, feloniously take, steal, and oarry awa.y ~ 
one Leioa cSJnera, one manicure set and miscellaneous toilet 
articles such a.s oombs, hairbrushes, nailfiles, clippers, nail 
soissors and hand brushes of a total value of about Fifty 
Dollars ($50.00), the property of Friedrich Fischer, 1. German 
civilia.n. · 

He was found guilty of Specification 2 of Charge II, not guilty of the remain
ing specifications under Charge II, and guilty of both Charges I and II. No 
ovidence of·any previ_ous convj.ction was introduced~ Accused was sentenced 
to be dismissed the service, to forfeit all pay and allowances due or to 
become due, and to be confined at hard labor at such place as the reviewing 
authority might direct for one·year. The reviewing authority approved the 
sentence and forwarded the record of trial for act ion under the provisions of 
Article of War 48. 

3. Evidence for the proseoution 

In September 1945~the aocuaed assmned command of the 204th Military Police 
Company located at Heidelberg, Germany. The officers of this company were bil
leted in a house belonging to one Friedrich Fischer, a German national, located 
a.~ Herman-Lon~eg 10, Schlierbaoh, a. suburb of Heidelberg {R. 8,24,64). Fiso~er. 
had been in business at Mannheim, Germany, and had stored in the basement of 
the above house a large quantity of merchandise classified as toilet articles 
and including combs, brushes, na.ilfiles, clippers, na.il scissors, ma.nicure 
sets and two cameras, a. Leica and an Ikoflex {R. ll,12,27,35,38,67,84). At 
about the time a.caused came to the oanpany and became billeted in the Fischer 
house, Friederiok Fischer and his wife, who had been living in the house were 
compelled to take other quarters, but when they departed the basement room 
containing the merchandise was securely locked (R. 10, 34, 65). A German woman 
named Elizabeth Marquardt was the housekeeper a.nd cook for accused and the 
officers of the company (R. 8 ). Some unknown person o·r persons broke the 
look off the basement storage room and the accused, together with Lieute:oant 
Peterson, also of the 204th Military Polioe Company, an:l Frau Ma.rquardt, the 
housekeeper, went into the room and removed va.rious items of household equip
ment for use in the house (R. 12,13,66). At the sa.JDe time the accused took 
the Leioa. camera (R. 12, 70). Mr. Fischer had paid 275 reichma.rks for the camera . 
in 1939 but it was an old model of indefinite value (R. 25). 

In the early part of'Deoember 1945 two German oivilia.n dresama.kers lived 
in the Fischer house for eight or ten days and were fed Army rations along with 
the offio~rs, the housekeeper and maids (R. 14,55,56,71). 
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Sometime in December the aooused wa.s transferred to Weinheim, Germany, · 
• and after he ha.d left the Fisoher house a representatiTe of the Inspeotor 

General 1a Department oalled a.t the house am interTii,wed Lieutenant Ge.sooyne, 
the mess officer,· oonoeming a. complaint that the house ha.d been looted. 
Lieutenant Ga.sooyne testified that he thereafter went to Weinheim,. sought 
out the aooused, told him a.n investigation was being oonduoted and tha.t he 
{Lieutenant Gasooyne) had already replaoed the Ikoflex oamera 8 baok in the 
oellar. 11 The aoouaed thereupon gave to Lieuteuant C:..ooyne the Leioa 
oamera and requested him to plaoe it in the storage room {R. 71). Subse
quent to this oocurrenoe the aooused, in oompany with Mra. Marquardt took 
two suitcases, identified as Prosecution's Exhibit 2, to the home of Mrs. 
Elise Kooh in Kirohheim, German;,, a nearby town, and aocused requeated Mra. 
Koch to keep the suitcases for him {R. 15, 21,119). On 18 February 1946 
the German police raided the Kooh home and reooTered the aul teas es and oon-. 
tents thereof and turned them· over to Agent Porath of the Criminal Investiga• 
tion Division. The following artiolea were fowli inside the auitoaaeaa 

•1 pigskin sui tease with built-in toilet aet, oona iating of' 1 

2 brushes, l comb in cue 
l brush to polish fingernail• 
6 ma.nicure sets, l shoehorn 
5 glass containers for toilet artiolea 
4 big traveli:it; sets complete 
4 small traveling aeta ,, 
l shaving set • 
1 cleaning set, complete 
1 small empty traveling set • 

•1 dark brown imitation leather suitoase with a. bag conta.ininga· 
5 pair of ladies' gloves and 2 ha.ndbruahea 
2 blankets 
1 empty purse 
1 bag with 5 toothbruahea, l powder box 
10 oomba in case 
18 oombs 
5 shaving brushes in ouea 
2 olothea brushes 
3 hairbrushes 
2 empty containers for razors 
2 can openers 
l oa.ke spoon 
1 braoelet 
2· necklaces 
2 yellow filters 
l oomb 
l leather case with 30 nailfilea 
2 pair of olippers 
6 pair of nailsoissora 
20 pair of tweezer,• {R. 42,4S,51J Proa. Ex. 2). 

s 
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No inventory wa.1 :ma.de by the Fischera or the meroha.ndiae stored in the ba.se
ment or the Fisoher house, but Mr. Fischer testified tha.t the property missing 
from the storeroom oonsiated, in addition to the Leica oamera, or •certain 
things from m, busineaa like toothbrushes, aets or brushes, m&.nicure sets, 
and other household itema like a va.sen (R. 26,34,102). 

A. German civilia.n testified tha.t she knevr ands aw the a.ccused during 
the period from September until the beginning or December and that a.ocused 
gave her a ma.nioure set which she ga.ve to the first offioer that searched 
her house (R. 59). 

4. For the defense 

The defense oa.lled as a witness Mrs. Marquardt, the housekeeper who 
had testified for the prosecution. ibis witness sta.ted tha.t the tW'o seam
stresses who were fed rations at the Fischer house pa.id one ma.rk ea.oh for 
their meals a.nd tha.t she turned this money oTer to the meas officer. She 
a.lso stated that she turned over to the a.ccused money she received from the 
•exchange" of candy, soa.p and ciga.rettes (R. 89). 

The a.ocused, after being a.ppriaed of his testimonia.l rights, elected to 
take the. sta.nd a.a & witness and testify under oath. He admitted th&t he took 
the Leioa. camera from the basement of the Fischer home at Schlierbach, Germany, 
a.Id removed it to Weinheim but that he had intended merely to make some pic
tures and tha.t when the Fischer• sta.rted complaining that things were missing 
from their home he sent it back by Lieuten&nt Gascoyne. He had been p~ncanently 
tra.nsferred from Schlierba.ch, 'but the place of his new a.uigmnent wa.1 not a 
great distance from Sohlierbach a.nd he had a. standing invita.tion to return 
(R. 104,105). He bought rings, crosses a.nd necklaces from Mrs. Jfarquardt 
but paid her in Allied currency. The a.ocused admitted gi,,ving Miu Fuchl a 
manicure set, which was the property of Mr. Fischer and whioh he had_ taken 
from the ba.sement of the Fischer house, a.nd when questioned concerning other 
property he ha.d removed from the house, a.oeused replied.a 

•A.. Yes, air. I took.one of ea.oh type of shaving set-· there 
were four, I believe - and one of each type of manicure set. I took 
what I considered a cross section of the items down there and I 
placed them in a cardboa.rd carton which came from the basement a.nd 
they remained under my bed for a.bout two weeks. 

•••• we had discussed the possibility 0£ maybe requisitioning 
these items for the PX" (R. 110,111). 

The accused stated further tha.t Mrs. Mu-qua.rdt had 1011111 p-ropert;y which 
she had remoftd from the. ba.aement and when it became known tha.t a sea.rch wu 
to be oonduoted he placed the 'items he ha.d remo-ved in a blaok suitoaae and 
Mra. Ml.rqua.rdt placed hers in a. "big one." & then took the auitcaaea to 
Kirohheim .(R. 116,119). 
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On oross-exa.mination the aocused stated that he was the senior officer 
in the Fischer house, that he saw the se8.lll.Stresses in the house and thought 
they were sewing for Mrs. :Marquardt and a WAC, but he did not know whether 
they were fed Government rations. On occasion German people ate at the house 
and the officer host paid one mark per meal into the mess fund for such guests. 
He identified Prosecution's Exhibit 4 as one of three statements he had given , 
to the Criminal Investigation Division, an:l without objection the statement 
was received in evidence. The statement is as follows1 

1118 Feb. 1946 
"In the ea.rly part of Dec. a warrant officer from M.G. 

and oiTilian came to the Fischer home in Schlierbach where the 
officers of the 204 M.P. company were living and asked to see some 
stor!s of goods which had been reported to them u being in the 
ba.sement of the Fischer home. I showed them to the b&sement and 
the oivilian said he would like some samples of the good• as he 
thot it might be sold to the U.S. Army PX. He took several articles 
with him and said he would come back for more samp~ s. I took 
several samples of toilet sets and brushes and manicuring sets and 
placed them in: a small black suitcase whioh had been in the store
room in the baseme~t. I placed this suitoase in my room and awaited 
the return of the civilian from M. Govt. In the meantime while I 
was not at the house Mil.i tary Government sent trucks to the house 
and moved the entire store from the basement to another location. 
At this time there was to.be a thorough search of all military 
billets for unauthorized articles •o I suggested to Frau Marquardt 
that we take the suitcase to some other house whioh she mentioned 
as friends of hers lived in a nearby town. I took this one blaok 
auitoaae containing the samples and another larger suitcase which 
contained a smaller leather travellinc bad inside, we deposited at. 
the civilian home and told them we would leave them there for a. few 
days. I intended to go back l&ter a.nd get the suitcases and give 
them to the civilian who. had first requested them. I would h~ve 
taken the suitcases to him then but I did not know his name and did 
not have sufficient time to inquire thru Mil. Govt. to get the whole 
story. ·This was late in afternoon and the reported search of all 
bil+ets was to take plaoe early next morning. I thot it would be · 
euier to get the samples out of sight than to explain their presence 
in the house. , 

"A few days later .I was transferred from the ·company and did 
not bother to do anything more about the sa.mples as .the stores were 
gone from the basement and I had no further interest in their dis-
posal. . 

"While I lived at the Fischer house, Frau Marquardt showed me 
some samples of-rings. She said she could get me several of them if 
I wanted them. I told her I would like several and would pay her for 
them. Several days later she gave me several rings and I pa.id her tor 
them with .Amerioan invasion money. At the time I did not know where 
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she obtained them as she merely said she had some civilia.n friends 
who could get them for her. 

"I certify the above statements to be true to the best of my 
knowledge. 

"MG Crea.th 
Capt CMP. 11 

In response to questions by a member of the court accused admitted 
taking the suitcases heretofore mentioned to the "Koch home" (R. 126). 
Lieutenant Jack Gascoyne testifying for the defense stated that !1rs. Marquardt 
paid ~m for the meals served guests at the Fischer house and that 11rs. 
Marquardt, with money supplied her, purchased food from local sources to 
supplement the mess. This was the policy in operating the mess (R., 129). 
None of this money found its way into official sources, it was strictly a 
~slush" fund (R. 134). • 

No further material evidence was presented by either side. 

5. There is no competent evidence in the record concerning the ·va.lue of 
the items alleged to have been stolen. The members of the court-martial how
ever saw the property and could, under the circumstances, reasonably conclude, 
without speoifio evidence that the sum total value of a.n old model Le:iica. cam.era. 
and all the other items wa.s "about• $50.00. The limits of ma.ximum punishment, 
set forth in para.graph 1040, Manual for Courts-Martial, 1928, do not apply to 
officers a.nd value is-not of vital importance here (CM 267247, Bewley, 43 BR 
362). . 

The court in its findings of guilty of the Speoifioation, Charge I, found 
that the property stolen consisted of •one Leioa camera. and . :lilicee.l.laneous 
toilet articles such as combs, hairbrushes, nailfiles, clippers. nail scissor•· 
and brushes, one manicure aet.• Although the findings did not specify the number 
of items alleged to ~ave been stolen, the accused admitted that, without any au
thority, he took from the basement of the Fischer home the Leioa cam.era, "one 
of each type of shaving set - there were four, I believe - and one of ea.oh type 
of manicure set. I took what I considered a cross-section of the iteins down 
there and I placed them in a cardboard oartonwhich c9..Jlle from the basement and 
they remained under my bed for about two weeks." He asserted that his motiw 
was to make the property available to the Post Excha;ge for requisitioning and 
that he treated the items as samples. Subsequently however the accused and the 
housekeeper placed these and other items in suitcases and took the property to 
the home of the Koch& at Kirsoheim, some twenty miles distant from Sohlierpach, 
arid left them for safekeeping. This was done when an investigation had been 
started to determine what disposition had been made of the Fischer property. 
Na,r it is contended by the accused that he did not intend to permanently deprive 
the Fisohera of their property. It is significant that he gave one of the mani
cure sets to another German woman. 
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•1arceny is the ta.king and carrying away, by trespass, of 
personal property which the trespasser knows to belong either 
generally or specially to another, with intent to deprive such· 
owner permanently of his property thereib. (Clark.) 

"Once a larceny is committed, a return of the property or payment \ 
for it is rio defense to a. charge of larceny. Personal property only 
is th6 subject of larceny. 

"Where the larce:ey- of several articles is substantially one trans
action, it is a single larceny even though the articles belong to dif
ferent persons. Thus, where a thief steals a suitcase containing the 
property of several individuals, or goes into a room and takes property 
belonging to various persons, there is but one larceny, which should 
be alleged in but one specification. n (MCM_ 1928• par 149~, P• 171.) 

The ta.king and carrying away, by trespass, of property of the general descrip
tion as alleged, and in the a.mount alleged (although expressed in indefinite 
terms) being admitted, the issues regarding the Specification, Charge I, 
narrow down to that of intent. A person's intent is his mental state which 
is generally established as a fact by proof of (a) the information or know
ledge accused possessed a.nd (b) his conduct thereafter (CM 267342, Rose, 43 BR 
379). -

The court, by its findings concluded that the accused intended to 
perm&nently deprive the owner of his property. There is no evidence that 
accused took the "samples" to the Post Exoha.nge but he did attempt to return 
the camera. after being warned by Lieutenant Gascoyne that an inspection was 
to be had. He did not return the property in the suitcases but surreptitiously 
removed them to ano~er place. This, and the giving to the woma.n the manicure 
set are such circumstances in consideration of which the court, fulfilling its 
duty to weigh the direct and circumstantial evidence and to resolve all ques
tions of fa.ct, giving the accused however the benefit of every reasonable 
doubt, found that he did intend to permanently deprive the owner of the prop
erty. As there was competent, substa.nti•l evidence to support the findings of 
guilty, they will not be disturbed 011 appellate review. 

~pecification 2 of Charge II alleged that acoUsed wrongfully permitted 
two German women to be fed U.S. Army rations for the period of eight days be
tween 18 November and 23 December 1945. To support a conviction under this 
specification it is necessary that the record show, (1) that the feeding of 
alliY rations to the women was wrongful, and (2) that a.ccus ed in willful or 
negligent disregard to his duty as commanding officer permitted the same to 
be done. .Al though the evidence reasonably shows that two seamstresaes were. 
fed U.S. Army rations at the officers' m,ss for about a week, there is no proof 
tha.t such oonduot W'a.8 wrongful, or prohibited by any orders or regulations. In 
fact, the record shows that·they were working at the house and paying for their· 
meals. ·Where an act or omission is not unlawful per se the prosecution must 
speoifiqa.lly prove that such aot or omission is wrongful as being in violation 
of laws, regulations, orders or established oustol!lS of the service. Under the 
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circumstances preva.iling in this case, as shown by the record.we find no 
ba.si.s for presuming that it was wrongful for the women to be fed Army 
rations. Other oivilian employees, the housekeeper. lll.8.ids and s~rvants 

. were being fed u. s. Army rations at the officers I mess. Thia faot ten~s 
"to show that permitting oivilia.ns to eat at the mess was not prohibited. 

There is therefore no evidenoe in the reoord tending to show that the ac
cused "wrongfully• permitted the women to be fed iirm.y rations. 

6. War Department reoords show the aooused to be 42 yeara of a.ge, mar
ried, and the. father of three minor children. He graduatet from the University 
of Illinois with a BS in chemical engineering in 1926 and took post-graduate 
work, earning a MS degree from Northwestern University in 1927. He was oom
missioned second lieutenant'• Infantry (Res.) in June 1926. promoted to firat · 
lieutenant·on 17 July 1929, and captain on 12 November 1935. He was ordered 
on extended aotive · duty 14 Jai:fuary 1941. The acous ed has had no combat ex
perienoe and his efficiency reports average "Very Satisfaotory.•

• 
7. The court was legally constituted and had jurisdiction over the ac

oused and of the offenses. Except as herein noted no errors injuriously at
feoting the substantial rights of the acoused were committed durin6 the tria~. 
For the reasons stated. the Board of Review is of the opinion that the record 
is legally insufficient to support the findings of guilty of Charge II and 
Specification 2 thereof, but legally sufficient to support the findings of 
guilty of Charge I and its Specification and the sentence and to warrant con
finnation of the sentence. Dismissal is authorized upon conviction for a vio
lation of Artiele of War 93. 

·~,~ Judge Advo ca.te 

--~-------£.__::rn.....~.c..----~---i~-----• Judge Advocate 

_____(~On_Le_a_v_e~>---------~· Judge AdTOcate 
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JAGK - CM 317112 1st Ind 

WD. JAGO. Washington 25, D. c. \ JAN 17 1947 

TOa The.Under Seoretary of War 

1. Pursua~t to Executive Order No. 9556, dated Aiay 26, 1945, there 
are transmitted herewith the record of trial and the opinion of the Board 
of Review in the Oase of Captain Marion G. Creath (0-229515), Corps of 
Military Police. 

2. Upon trial by general oourt-martial this officer was found guilty 
of the larceny, at or near Sohlierbach, Germany, of one Leica camera, ou 
ma.nicure set and miscellaneous toilet articles (not enumerated) suoh as 
combs, hairbrushes, nailfiles, olippers, nail scissors and hand brushes 
of a total -value of about *50.00, in violation of the 93rd Article of War, 
and·of wrongfully permitting two German women to be fed U.S. Army rations 
~or a period of eight days, in violation of Article of War 96. He was 
sentenoed to be dismissed the service, to forfeit all pay and allowances 
due or to become due, and to be confined at hard labor at such place as 
the reviewing authority might direct for one yeu. The reviewing a.uthor
i ty approved the sentence and forwarded the record of trial for aotion 
under Article of War 48. 

3. A summary of the evidenoe may be fo.und in the aocompe..nying opinion 
of the Board of Review. I ooncur 1:a. the opinion ot the Boe.rd et Review 
that the reoord of trial is not legally su.ffioient to support the findings 
of guilty of Specification 2 and Charge II (wrongfully permitting German 
women to be fed U.S. Army rations), but is legally sufficient to support • 
the findings of guilty of Charge I and its Specification, legally sufficient 
to support the sentenoe and to warrant confirmation of the sentence. · 

On some date or dates between 16 September 1945 and 15 December 1945 
the accused, then commanding officer of the 204th Military Police Company 
stationed at Schlierbach near Heidelberg, Germany, wrongfully took and 
carried away from the basement storage room of'a house located at He.rm.an~ 
L9nsweg /10, Schlierbach, one old model Leica. oamera. and some· toilet ar.
ticles such as oombs. brushes, nail files, clippers, scissors and manicure 
sets. He gave one manicure set to a. civilian.friend and placed the remain
ing articles in a card.boa.rd box under the bed in his r-oom. .All the articles 
were the property of one Friederick Fischer, a German nationa.i", who also 
owned the house at Herman-Lonsweg #10, Sohlierbach, a.nq wherein accused 
was quartered. ffit took the camera with him to Weinsheim, Germany, when 
he was .transferred to that town, and _later, when he learned that an inves
tigation was being conduoted concerning Fischer's property, he removed the 

. toilet articles in two suitcases to the home of a. German womAn named Kooh 
living a.t Kircheim, some 20 miles from· Schlierbach, Germany. At a.bout the 
same time he ga.ve the camera. to another officer requesting him to replace 
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the oamera in th~ storage room. The aooused admitted the taking of a 
"oross seotion• of all the toilet artioles e.zjd the camera from the base
ment of Fischer's home but stated that he intended only to use the oa.mera 
temporarily and to exhibit the "sample•" of the toilet articles to the 
PX officer with a view of requisitioning such property for sale· in the 
PX. 'Ihe evidenoe does not show that he exhibited any of the artioles to 
the PX officer, although he had been in possession of them for several 
months. The court, considering all the oiroum.stances, found that the 
taking was with intent permanently to deprive the owner of his property 
therein. 'Ihis finding is 8.Illply supported by ~he evidence. There was no 
proof as to market value of the stolen articles. Some value IDAY be as
BUllled. 

4. The accused is 42 years of age, married and the father of three 
minor ohildren. He graduated from the University of Illinois in 1926 and 
obtained a MS Degree from Northwestern University in 1927. He was oommia-

_sioned second lieutenant, Infantry (Res.), in June 1926, promoted to first 
lieutenant 17 July 1929 and to oa?tain 12 November 1935. He was ordered to 
extended aotive duty on 14 January 1941. His effioiency reports average 
•very Satisfactory." · 

5. The offense of whioh &ooused waa oonvioted indicates suoh degree of 
moral turpitude as to render him undesirable as an offioer. His offense is 
aggravated by the faot that ao~used, as a military police offioe~ in the 
military government, was entrusted with the supervision and prope~ protection 
of the property of both the United States and civilians in tho oooupied zone. 

6. There is appended to the reoord & request for olemenoy addressed to 
the Commanding General, Third U. s. Army, and signed by Lieutenant Colonel 
William H. Jordan, Special Defense Counsel. Colonel Jordan suggested that 
the sentence be oolllllluted to a fine of $350.00. '.l'he aotion of the. reviewing 
authority contains no request for clemency. · 

7. I reoommend that the findings of guilty of Charge II a.nd Speoifioation 
2 thereof be disapproved, that the sentence be confirmed but that the confine
ment be reduced to eight months and that the sentence as thus modified be 
ordered executed. · I further reoommend that an appropriate U.S. disciplinary 
barracks be designated &a the plaoe of confinement. 

8. Inclosed is a form. of aotion designed to oarry into efteot ·the fore-
going recommendation should it m · your approval. 

' 2 Inola THOMAS H. GREEN 
1. Record of tri&l Ma.jor General 
2. Form of aotiou The Judge Advocate General 

( o.c.u.o. 20, ~ February 1941). 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D.C. 

JAGH-CM 317120 29 OCT 1S46 

U N I T E D S T A T E S ) 
) 

v. ) Trial by'G.C.M.,·convened at 
) Fort Leavenworth,.Kansas, 

Private CHARLEY D. BERRY ) 19 September 1946. Dishonorable 
(38275747), Company B, discharge (suspended) and con
31st Engineer Training ~ finement for two (2) years. 
Batt~lion, Anny Service ) Disciplinary Barracks. 
Forces Training Center, ) 
Fort Leonard Wood, Missouri. ) 

OPINION of the BO.ARD OF REVIEW 
HCJrTENSTEIN, SOLF and SCHNAGER._ Judge .Advocatea 

1. The record of trial in the case of the above-named soldier has been 
examined in the Office of The Judge Advocate General and there found legally 
insufficient to support the findings and the sentence. The record has now , 
been examined by the Board of.Review and the Board submits this, its opinion, 
to The Judge Advocate General. • · 

2. Accused was tried upon the following ~ge and Specifications 

CH.ARGEa Violation of the 58th .Article of War. .. . 

Specificationa In that Private Charley D. Berry, Company B, 
31st Engineer Training Battalion, Army Service Forces 
Training Center, Fort Leonard Wood, Missouri, did, at . 
Fort Leonard Wood, Missouri, on or about 21 June 1944, • desett the service of the United States and did remain 
absent in desertion µntil he surrendered himself on 
31 July 1946. 

He pleaded not guilty to the-Charge and Specification. He was found guilty of 
the Specification, except the words, "desert• e.nd·•in desertion,• substituting 
therefor, respectively, the words, •absent himself without leave from" and 
"without leave," of the excepted words not guilty, of the substituted words, 
guilty, and not guilty of the Charge, but guilty of a violation of the 61st 
Article of, War. No evidence of previous convictions was introduced. He was 
sentenced to be dishonorably discharged the service, to forfeit all--pay and 
allowances due or to become due and to be confined at hard labor, at such 
place as the reviewing authority may direct, for two years. The reviewing 
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authority approved the sentence and ordered it executed but suspended 
, ·execution of the dishonorable discharge, e.nd designated the Branch United 

States Disciplinary Barracks, Fort Benjamin Harrison, -Indiana, or elsewhere 
as the Secretary of War might direct, a.s the place of confinement. ·The re
sult of trial was publi sh..ed in Gan era.l Court-Martial Orders No. 145, Head
quarters, Firth Army, 8 October 1946. 

,, 
3. Accused was tried on 19 September 1946 for desertion alleged to have 

begun on 21 · June 1944 and to have been terminated by surrender on 31 July 1946. 
By exceptions and substitutions he was found guilty of the lesser included of
fense of absence without leave for tre lame period. There is no doubt that • 
the evidence sustains the court's finding that the accused was absent without 
leave ·for the period alleged. 

. . Article of War 39 provides in part ;that, 

"Except for desertion committed in time of war, or 
for mutiny or murder, no person subject to military law 
shall be liable to be ~ried or punished by a court-martial 
for any crime or offense committed more than two years be
fore the arraignment of such person:" 

The question raised by this case is whether, when an accused is 
charged with an offense against which the Statute of Limitations has·not run, 
and is found guiltt of en offense against which it has run, the court is obliged 
to advise him of his right to plead the statute as a bar where there is no in
dication in the record that he was aware of this right. The same question has 

. recently 1'een before the Board of Review in CM 313593, Sawyer. In the cou~se 
of that opinion the Board discussed the rule laid down by CM 231504, Santo, 
18 BR 235, wherein it was held that such an explanation to accused was not 
necessary since it was presumed that defense counsel advised accused of his 
rights in the premises before trial. In overruling the Santo case,·the Board 
held that where an accused is found guilty by exceptions and substitutions of 
an offense against which the Statute of Limitations has apparently run, al
though it had not run against the offense of which he was originally charged·, 
and the record fails to disclose that accuseQ was cognizant of his rights to 
plead the statute, there being no indication that it had been tolled, a failur~ 
of the court to advise accused of his rights in the premises i's fatal error 
voiding the conviction of such offense. 

4. For the reasons stated, the Board of Review is of the opinion that 
the record of trial is legally insufficient to support·the findings of guilty 
and the sentence. 

·~~~....,.,._.;.w:ao~~-..'+/~·-·_·_.__·_·____., Judge Advocate 
6 

, Judge .Advooate 

, Judge .A.dvooate~V, 
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JA.OH - CM 317120 let Ind 

.._11D., JAGO, llashington 25, D. c. Nuv ;; ,::i4b 

TOa The Under Secretary of Wer 

1. Herewith transmitted £or ;your action under .Article o! War So½, 
as amended by the act of 20 August 1937 (SO Stat. 724; 10 u.s.c. 1522) 
and EDcutive Order No. 9556, dated 26 M&T 1945, is the reco.rd of tri&l 
in the case of Private Olarle;r D. Berr;r (38Z75747), Ccmpany B., Jlet 
Engineer Training Battalion, Anq SeMioe Forces Training rsnter, Fort 
Leonard Wood, Missouri. 

2. I concur in the opinion o£ the Board of Review that the record 
of trial is legally insufficient to support the findings o! guilty and 
the sentence and recamnend that the findings of guilty and the sentence 
be vacated and all rights, privileges, and property o! 'Which the accused 
bas been deprived by' virtue o~ the findings and sentence so vacated be 
restored. 

J. Inclosed is a form of action desipd to carr;r into effect these 
recaiimendations., should such action meet with yoor approval. 

2 Incla THCJUS H. am:Ell 
l - :Record of trial Major General 
2 - Form of action The Judge .Advocate General 

--------------------------------......~·( G.c.u.o. 3581 26 November 1946)• 





(219)WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D. c. 
··APR 1 8 1947

JAGQ - CM 317140 

UNITED STATES ) .WES'.LERN BASE SECTION 
) US FORCES, EUROFEAN THEATER 

v. ) 
) Trial by o·.c.M•., convened at 

Captain VERNON K. 'm.sT. ) . Hq, Western Base Section, 
(0-453771), Casual • USFET Paris, France, 22 
Officer Detachment, 10th ~ August 1946. Dismissal and 
Reinforcement Depot. confinement for one (1) 

year.~ -
OPilUON or the BOARD OF REVlEW 

HICKEY, SC.HENKEN and PARSONS, Judge' .Advocates 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, 1ts 
opinion, to The Judge Advocate General. · 

2. The accused was tried upon the .following Charges and Specifica-
tions' · 

CHARGB Ia · Violation of the 96th Article of War. 

Specification ls In that Captain Vernon K. Rust, Casual Officer 
Detachment 10th Reinforcement Depot, did, at or near 
Bromsgrove., Worcestershire., England, on or about 21 October 
1944, with intent to defraud, 11rong.full:y- and \llllawf~ 
make and ·utter to Lieutenant Paul Ecenia., a· certain check 
in the sum of five htmdred ($500.00) doµars,_dated 21 
October 1944, drawn on the Security Bank, Harrison Arkansas, 
payable to the order of Mrs. Anna Ecenia and by means• · 
thereof did fraudulent~ obtain from the said Lieutenant 
Paul Ecenia one hundred and twenty-five potmds (IJ.25.0.0) 
lawful money of the United Kingdom, of an exchange value or 
about five htmdred ($500.00) dollars, he, _the said Captain 
Vernon K. Rust then 1'1811 know:ing that he did not have and 
not intending that he should have sufficient funds with 
the Security Bank for the payment of such check, which con
duct was of a nature to bring discredit upon the military 
service. 
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Specifications 2-13, same as Specification l with pertinent de
tails as follows: 

Spec. Amount Date Payee 
~ 

2 $200.00 25 Oct. 44 Lt. Paul· Ecenia 
3 400.00 4 Oct. 44 Cash 
4 100.00 4 Oct. 44 George A~ Stahl· 
,5 200.00 8 Oct. 44 Leonard c. Krebs 
6 200.00 9 Oct. 44 Cash 
7 300.00 21 Oct. 44 Cash 
8 • 300.00 29 Oct. 44 William W. Starr 
9 300.00 29 Oct. 44 William W. Starr 

lO 400.00 31 Oct. 44 Cash 
ll. 120.00 l Nov. 44 Caah 
l2 201.75 3 Nov. 44 Lt.L.c. Krebs 
lJ 200.00 6 Nov. 44 Cash 

Specification 14: In that Captain Vernon K. Rust, Casual Officer 
Detachment, 10th Reinforcement Depot, was, at Lichfield, 
.Sta.f.fordshire, England, on or abQUt 24 July 1945, drunk and 
disorder'.cy' in uniform in a public plaoe, to wit, Lichfield, 
Staffordshire I England. · 

CHARGE II: Violation o.f the 95th Article o.r War. 
(Finding o.r Not Guilty}. 

Specifications (Finding o.f Not Guilty). 

Accused pleaded not guilty to all specifications and Charges. He was 
.found guilt,y o.r Charge I and all specifications thereunder and not guilt.Y 
of Charge II and the specification thereunder. No evidence of' pr-evious 
convictions was introduced. Accused ns sentenced to be dismissed the 
service, to f'or.feit all pay and allowances due or to become due, and to 
be confined at hard labor for one year. The reviewing authorit.Y approved 
the sentence and .forwarded the'record o.f trial for action mider the 48th 
k-ticle o.r War. ·. 

3. Evidence f'or- the prosecution: Specifications 1-13, Charge I. 

Tv.velve chec).ca or photostatic copies of checks drawn on the Security 
Bank o.f Harrison, Arkansas, signed by accused, were introduced into 
evidence (R. 9; Pros. Exs. Bl to Bl.2). These checks nre as follows: 
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Spec. Exhibit Date Payee Amount Indorser 

-No· No, 

B-l 21 Oct '44 Mrs. Anna Ecenia 1500.00 Anna Ecenial 

B-2 4 Oct ·44 Cash 400.00 Midland Bank, Ltd.3 

6 B-3 9 Oct 44 Cash 200.00 Midland Bank, Ltd. 

4 B-4 4 Oct 44 George A. Stahl 100.00 George A. Stahl 
Midland Ban~, Ltd. 

5 B-5 8 Oct 44 Leonard c. Krebs 200.00 Leonard c. Krebs 
Midland Bank,,Ltd. 

7 B-6 ·21 Oct 44 Cash 300.00 .Midland.Bank, Ltd. 

lO B-7 31· Oct 44 Cash 400.00 Midland Bank,. Ltd. 

8 B-8 29 Oct 44 William W. Starr 300.00 William W. Starr 
Mid~ Bank,~. 

lJ B-9 6 Nov 44 Cash 200.00 Midland Bank, _L~. , 

9 B-10 29 Oct 44 William W. Starr 300.00 William W. Starr 
Midland Bank, Ltd. 

12 B-ll 3 Nov 44 Lt. L. c. _Krebs ~Ol.75 Lt. L. c. Krebs 
Midland Bank, Ltd 

•
ll B-12 l Nov 44 Cash 120.00 Midland Bank, Ltd. 

It was stipulated (R. 9; and Ex. A) that accused drew th~se ch~cks, 
that he received v.alue !Or the checks for the amounts in which drawn, that 
the checks were presented to the Security- Bank, Harrison) Arkansas, for 
payment and were returned llllpaid because accused had no acco'tll'lt at this 
bank, that the checks were lega~ protested, and that during the months 
of September, October and Noveni:>er 1944, accused did not maintain an 
account at the Securii:u Bank, Harrison, Arkansas. It was f-urther stipu
lated that on 25 October 1944, accused drew a check for $200.00, payable 
to Lieutenant Paul Ecenia, and received $200.00 for this check from 

.. Li,utenant Ecenia. · 

Specification 141 Charge I, 
I 

.About 2000.t 24 July 1945, accused was observed walking in the gutter 
in front o~ The George Hotel, Lich!ield, Staffordshire, England. A civilian . . 
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'girl passed by, walking in the opposite direction on the other side ot. 
the street, whereupon accused yelled out ~t the top or his voice, 
"Look at the head on that one. Look at that can. n There 1'8re about 

I 

six people on the street at that time. Accused was then seen enter-
ing the George Hotel with another officer (R. 16-18):. 

I 

At the George Hotel bar, accused and three b-iends were served 
several beers (R. 26). He asked tor "spirits" and when told there were 
none, he threatened to thrOlf a couple or· glasses at the barmaid and used 

-abusive language, calling her a "f-ingmare and one or two other thµlgs 
of the same nature" (R. 271 32). After considerable argument and 
quar.reling1 the filps "M3re called and at the latterts request, accused 
and his b-iends left the George Hotel bar (R. 24, 32). In the opinion 
of the barmaid and the MP officer, accused was drunk and disorderly 
(R. 271 32). 

4. Evidence for the Defense. 

C~pta:ln Derry K. Anderson, Hq. Command, testified that accused had 
been under his supervision for six months, that he was conscientious and 
his work had been quite satisfactory· (R. 35-.36). · 

. Lieutenant Colonel Wilfred Jacks~, Hq. Western Ba~e Section, 
testified that he had met accused in England in February 1946; that his 
reputation is very good, he is somewhat loud and sarcastic in his kid-
ding (R. 58). . 

·After being advi:sed of his rights, accused testified under oath as 
follows: He was commissioned from OCS in March 1942; was mar1•ied in Octo
ber 1943; an l November 1943 he made an allotment or $250 a month to the 
Securit;y Bank, Harrison, Arkansas, to the credit 0£ his wife (R. 40). At 
an orientation course just prior to embarking, accused (with others) was 
told to ~e out his bank account in his wife's name to avoid legal compli
cations {R. 41). His wife had 311 income from her first husbar.d and also 
worked for accused's father. She was living with his parents and he had 
an ~13emantwith ~r that when he 'WI'Ote checks on the Security Bank, the 
bank would call her and she would honor them. In addition to his allo1;
ment checks, accused sent his wife $80()..4900 which he 1f0n gambling. He 
had llX'itten a couple or small checks on the above arrangemen·t and they 
\'18re dulJr honored {R. 42). . .· 

· Accused went in an the Normall;dy Beach · on D plus 4 and was wounded 
on.5 JulJr 1944. He was sent back to England and issued the above
mentioned checks (Exs. B-1 to B-12) while at a Rehabilitation Hospital 
at Bromsgrove., England (R. 43). When he issued the first check, he wrote 
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to his wife and then he wrote her a second letter to "please honor" the. 
additional checks (R. 42). He returned to the front and was again 
evacuated about 15 January 1945 (R. 43). At Metz, accused learned that 
his wife.had not honored his checks (R. 44),.and on 29 January 1945, 
he cancelled his allotment to his·wife and made a mon~ allotment of 
$300 to the Midland Bank, Lta, Bromsgrove., England (Def. Exs. 1 and 2). 
Later., he was told that he could not make an allotment to an English bank 
and the allotment was cancelled. (R. 46), whereupon he drew the accu
mulated amount o:t $600 but did not apply it to these checks (R. 57). .. . 

The 24 July 1945 incident occurred when accused was nervous·and 
upset about the investigation of these checks. He and several other 
o:tficers had been drinking; they went to the George Hotel and had a couple 
of beers. When they asked for spirits., they were refused although they· 
198re selling spirits to others (R. 46). He thought the barmaid was joking 
at first; then she got a little angry but he did not become belligerent· 
an<; was not disorderly (R. 48) .• 

On cross-examination, accused stated that all thirteen checks were 
written in connection with games of chance except the five for $1.340 

. presented directly to the Midland Bank. He received cash for these, 5 
checks. He had not made any repayment of any checks bec~use he expected 
his wife to honor the checks (R. 49); that he had not heard from his wife 
for over a year (R. 48). He had made no further effort to make res ti- . 
tution because the officer investigating his case said he would file 
charges anyray and his various defense counsels had advised him not to 
make arry payments (R. 49). He did not remember his written statement 
on 15 April 1945 that he intended to pay off all tmpaid checks to the 
order of Mrs. Ecenia (R. 50),, and had made.no payments thereon (R. 51). 
He recalled writing the Midland Bank that he would send them 40 pounds by 
a certain date; but he diq. not send this money to the bank due to the 
fact that he made an allotment CR. 51). · 

5. The accused pleaded not guilty to all Charges and specifications 
and then entered into a stipulation that he had issued 12 checks am~unt
ing to $3221.75 on a bank in lfhich he did not have an accoimt. Ordi
narily, such a stipulati_on should not be received by a court but the 
theory of accused's defense in this case was not to·deny the issuance of 
the checks but to explain them by other testimoey- and, under such cir-

, cumstances, it cannot be said that the court abused its discretion in 
receiving the stipulation (48 BR 123; 31 BR -254). 

"A member of the military- establishment is under a par
ticular duty not to issue a check without maintaining a bank
balance or credit sufficient to meet it. Proof that a check 
given for value by a memer of the military establishment is 

5 



(224).. 

returned for insufficient funds imposes on the drawer of 
the check, when charged with conduct to '\;he discredit of 
the military service., the burden of showing that his action 
was the result o:f an honest mistake not caused by his care
lessness or neglect." (III Bull. JAG, Jticy" 1944, P• 290, 
sec. 454 (67)). 

The fac.:t that some of the checks involved ·may have· been given in 
~nt of gambling debts does not preclude a finding that accused is 
guilty of the offenses charged (CM 275309, Sappington) • 

., 

The_evidence (stipulations) clearly establis~d (and accused· 
admitted) the making and uttering of each of the checks described in 
the specifications. The fact that accused did not have a bank 
accoimt at the Security Bank, Harrison., Arkansas, is also clearly es-
tablished (and admitted)'. · . 

The on'.cy serious question is llhether the accused had reason to 
believe that his wile would honor these checks and pay them. out of 
funds that he had sent her. The only evidence of this possibility is 
accused's 01IIl statement. · After the checks had been returned marked "no 
account", accused's wife wrote to the llidland Bank on 26 February· 
1945 (Def. Ex~ 4) asking that the ,mpaid checks be returned to the 
Security Bank at Harrison, that she 1l'OUl.d pay tliem "as Capt. Rust 1.8 
sending me money- to cover same". · Accused testified that he had no 
knowledge of the status of his wife's bank account but that they- had 
agreed that she would not use the money he was sending her and he 
expected it to be intact for his withdrawal. · 

The Court apparen~ did not believe accused Is explanation of 
these checks and the stipulations contain sufficient evidence to sup
port the findings of specifications land 3 to 12, inclusive, Charge. 
I. The stipulation regarding the check described in,Specification 2, 
Charge I merely recites that accused issued a check to Mrs. Ecenia. 
(R. 9) j the name o! the bank on which the check was drawn is not 
shollnj there is no indication whether the check was good or badj and 
the evidence regarding this check is not sufficient to support .the 
finding o! guilty. 

Evidence regarding accused's condition and conduct on the night 
of 24 Ju'.cy 1945 at Lichfield -was ample to support the finding that 
accused was drunk and disorderly as alleged in Specification 14, 
Charge I. . · . . 
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6. Accused is 28 years old, married, and childless. He com
pleted 2 years at Oklahoma tm.iversity and was inducted in November 
1940. He was commissioned a second lieutenant in March 1942 and has 
been a Captain since February 1943. He arrived in England in April 
1944, saw several months or combat., was woimded and holds the Purple., 
Heart award. During September 1944., accused was reprimanded under 
Article of War 104 £or excessive drinking. FBI records show that ~s 
a civilian, accused was charged with ksepillg a gambling game - dis
position or charges not shown. An Efficiency Report dated 17 Febru
ary 1945 gives accused a rating of 4.0 {Excellent) and comments that 
he is a little overbearing and does not cooperate at all times to the 
fullest extent. 

• '). The court was legally constituted" and had jurisdiction of 
:the person and the subjject matter. Except as noted above, no errors 
injuriousl3' affecting the substantial rights or the accused were com
mitted during the trialw For the reasons stated., the Board of Review 
is 0£ 'the opinion that the record 0£ trial is legall3' insufficient to 
support the finding 0£ guilty 0£ Specification 2, Charge I., but is le
gally sufficient to support the findings 0£ guilty of Specifications 
1 and J to 14, inclusive., Charge I and Charger., and the sentence., and 
to warrant confirmation thereof. A sentence to dismissal is authorized 
upon conviction .0£ a violation of Article of War 96 by an officer• ., 

.. 
. . 

-~-~___f)_._k,,_-"'""'.~·~·__ Jµdge .Advocate 

~~~€<~ , Judge .Advocate 

-~~--------/?, ~...;;~~---------'' Jw.ge Advocate. 
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JAOQ - CM 317140 1st Ind 

-vVID 1 JAGO, Washington 251 D. C. MAYI 9_, 1.()47 

TO: The Under Secre.tar;r o:t War 

1. ~ Pursuant to Exec'l1tive Order_ No. 9556, dated May- 26, 1945, 
there are transmitted herewith for your action the record of trial and 
the opinion of the Board ot >ReTiew in the case of Captain Vernon K. 
Rust (C>-453771), Casual Officer Detachmexlt, 10th Reinforcement Depot. 

2. Upon trial by general court..-urt4]. this ot:ticer was found 
guili:u ot makiAg and uttering, with intent to defraud, betwaen 4 October 
19'+4 and 6 November· 1944, thirteen. worthless checks amounting to 
$3421.?5, !mowing that he did not have and not intending that he should 
haw sufficient .funds tor paymat in the bank cm which drawn, and ot · 
being drunk and disorder~ in a public place, in Tiolation ot Article ot 
War 96. He was sentenced to be dismiased the service, 1D f or.teit all pay 
and allowances due or to become due, and to be confined at hard labor at 
such place as the renewing authority might direct for one 79ar. The 
renewing authority approved the sentence and .forwarded the record of 
t.rial tor actiOl\,. pursuant to Article ot War 48. 

3. A SWIIB817 ot the eTidence m.q be ·tound 1n ·1;,ha accomPID11Dg .opin
ion of 'lt.118 Board ot Rerle,r. The Board ot Rniew ia of the opinion that 
the record of trial is lega~ insutficient to support the finding of · 
guilty of Specification 2 ot Charge I (worthless check for $200), legalq 
sutticient to support the findings of guilty ot the remaining specitioa
tions and the Charge and leg~ sufficient to. support the sentence and 
to n.rrant_ confirmation thereof. I concur 1n ~t opilµ.on. 

. , 4.· During the period trom 4 October 19'+4 to 6 lfOTember 1944, in 
England, accused issued checks to banks and others amounting to $3221.75 
on a bank in Arkansas 1n which he did not han an account. · Some ot the 
checks were made to pay gambling debt.. Accused testified that he was 
sending money to this bank tor the credit ot his wife and that he had an 
arrangement with her to honor his checks. It does_ not appear that the bank 
was 8"Nr informed of this intra-marital arrangement, and accuaed•a wite . 
nenr informed him as to the status of her account. During the twenv-one 
months that elapsed between the date of issuance of these checks · and trial 
by court-martial ncne of the checka haa been made good. it one time accuaa~: 
made an allotment to the llidland Bank, Bromsgran, England, which cashed 
certain of the checks, and $6oo was deducted trom two pay vouchers. This 
allotment was held invalid and accuaed aubsequen~ withdrew this accumulated 
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1'u.nd but did not appJ.¥ it or arry part thereot to the liquidation ot 
the checks. · 

5. This of.ricer hu a good combat record and was a-.arded the 
. purple heart. His efticiency ratings ware conai.sten~ excellent. 

Deliberate .frauds appear however to have been committed. I recommend 
that the finding of guilq as to Specification 2., Charge I, be dia
apprond and that the sentence be approved and orderd executed. I 
further recommend that an appropriate United States Disciplin817 Bar
racks ~ designated as the place ot confinement•. 

6. Inclosed is a form of actian designed to carrr thia recommend&- · 
tion into effect, should it meet with your approval. 

CM 317140 ... 
THOMAS H. GREEN 
Major General 

2 !nola. The Jqe Advocate Goeral•1. Record of trial 
2. ·Form of Action _________._________ --------

( o.c.M.o. 110. 20 May 1947). 
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WAR DEPARTMENT 
ID. the ottice of The Judge .Advocate G9Deral 

- lra.shington, D. c. 

JAGH - CM 317149 14. NOV 1946. 

UNITED STATES ) UNI'lED STATES FORCES IN AUSTRU 
) .... ) Trial by- o.c.v., convened at 
) Vienna, Austria, 22 August 

Corporal PHILIP R. DIS.ARD ) 1946. Dishonorable discharge 
(42177C/16), Company- B, and confinement tor lif'•. 
796th Military Police ~ United state• Penitentiary'. 
Battalion ) 

Im:VIElr by' tbe B0lRD OF REVIEW 
HOTTENS'IEIN, SOLF and FLlN.lG&N, Judge Advocates 

l. The Board of Review has enm1netl the racord ot trial in the cue 
of the soldier umad abon. • 

2. The accused was tried upon the following Charges and Speeii'i
cationaa 

CHARCE . I a Violation ot the 96th A.rticle of war. 

Speciticationa In that, Corporal Philip R. Dysard, CC>lllpan7 B, 
796th :W.Utar:r Police Battalion, did, at Vienna, Austria, 
on or about 7 Jane 19461 without authority-, wrongtu]J.y' 
talm and use a Jlilitar,- vehicle, 4%4, ¼ton, 11'.Llly-s truck 
No. 26647212, value about $1090.001 propert7 of the United 
States. · 

CHARGE Ila Violation of the 93rd Article o:t War. • 
Specii'icationa In that Corporal Philip R. Dysard, Company- B, 

796th Yilitar,y Police Battalion, did, at Vienna, Awstria, 
on or about 7 June 194&, commit the crime of Sodom;r, b7 

. feloniously' and againat tbe order of nature having carnal 
connection with )rfargaretet Urban, a femw person, by' 
inserting his penis into her mouth. .. . 

CHARCE ma Violation ot the 92nd Article of war. 
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Specifications In that Corporal Philip R. D;rsard, Com:p&ny' B., 
796th Milltar;r Police Battalion, did, at Vienna, ·.1ustria, 
on or about 7 June 1946, forcibl,- and feloniously against 
her will, have carnal knowledge of Margarete Urban, a 
female person. . 

He pleaded not guilty to and ..as foUild guilty of the Charges and Speci!i~ 
cations. No evid.ence of any previous convictions was introduced. He na 
sentenced to be dishonorably discharged the service, to forfeit all pay 
and allawances due or to become due a.lid to be contined at hard labor !or 
the term of hia natural life. The reviewing authority approved the sen
~nce, designated the United States Penitentiary, Lewisburg, Pennsylvania, 
as the place of confinement and forwarded the record. 01' trial for action 
under Article of ~ so!. . .. 

. 
3. ·The Board of R$view adopts the statement of the evidence and 

law contained in the Staff Judge Advocate 1s review. · 

. 

4. The court was legaily constituted and bad _jurisdiction o'V8r the 
accused and the ofi'e~es. No errors. injuriously afi'ecting the substantial 
rights of the accused 1'8re committed during the trial. The Board oi' Review 
is of the opinion that the record of trial ia legal.l.y sufficient to support 
the t1nd.1.nga of guilty ·lll'ld the sentence. .A. sentence to death or imprison.:. 
ment tor life is mandatory upon a conviction of a violation of ~icie of 
war 92. Confinemetit· il! a penitentiary is authorized by A.rticle of War I+). 
for the offense of rape, recognized as an of.tense of a civil nature and so 
punishable by penitentiary confinement by section 2?8-1 Criminal Code of 
the Unitect States (18 USC 457). 
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In the Offioe of The Judge Advooe.te General 

Wuhington 25, D. c. 

JAGK • CM 317168 
5 DEC 1946 

U N I T t D S T A T E S ) ARMY AIR FORCES 
) TECHNICAL TRAINDl'G COMMA.ND 

Te ) 

) !ria.l by G.C.M., oonvened at Lowry 
Priva.t• CLAUDE R. PITTS ) Field, Denver, Colorado, lt September 
(14144101) e.JXl Private JOSEPH ) 1946. A.a to each acouaeda Dishonor• 
D. COSPOLICH (14186081), both ) a.ble diaohuge (suspended) am oon
assigned Squadron A-6, Lowry ) finement tor aix months. Guardhouse. 
Field, Colorado ) 

I 

---------------------·-------~ OPINION ot the BOARD OF REVIEW 
· ~ SILVERS, lrbAFEE and .lCKROYD, Judge AdTooa.tea 

---·---~-------------------~-
1. The record ot trial in the oase ot the ac,ldiera named &bove, having 

been examined in the Office of The Judge Advocate General a.nd there found 
lega.lly insuffioient to support the .findings and sentences, bu been ex-_ 
amined by the Board ot Review a.nd the Board submits th.is, its opinion, to 
The Jtdge Advooe.te General. 

2. Aocuaed were jointly tried upon the following Charge &Di Speciti• 
cation•• ; 

~GEa Violation of the 93rd Article ot War. 

Speci.fication la · (Finding ot guilty diu.pprowd by' reTiewing 
authority). 

Specifioa.tion 21 In the.t Private Joseph D Coapolieh, Air Corps 
A.uigned Squadron A-5 S706th ~ Air Foroea Bue Unit (feoh
niO&l Sohool) and Private Cla.ude R Pitts, .Air Corps Aaaiped 
SquadronA-5 3706th Army Air Foroea Bue Unit (Teohniea.l School), 
&oting jointly, &lXl in p1.ll"suanoe of a c0111mlon intent, did, at 
Lowry Field, Denver, Colorado, on or &bout 14 July 1946, felon• 
ioualy take,· ateal &nd carry away & 1930 Ford Model "A• racer 
type automobile in the exoess nl.ue of $260.00, the property 
ot PriTate Robert ll McCuen. · 

Each &ocuaed pleaded not guilt;, to the Charge &nd its Speoitic&tiona. A.oouaed 
Pitts waa found not guilty of. Specification l of the Charge but guilty of 
wrongful oonversion in Tiola.tion of the 96th .Article of War thereunder and 
guilty of Specif:loa.tion 2 of the Charge and of the Charge. A.ocuaed Coapolioh 
1ra8 found guilty or Specification 1 o.f the Charge except tile al.legation the.t 
he a.oted jointly with accuaed Pitts &nd guilty of Speoifie&tioa 2 of the 
Charge a.nd of the Cb&rge. No evidence ·or a.ny previous convictions wa.a in
troduced a.gainat either &ocuaed. Ea.oh a.ocuaed was· sentenced to be dis
honorably diaoh&rged the aervioe, to forfeit all pay &nd a.llowa.ncea due 
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and to beoome due, and to be confined at ha.rd labor, at auoh place u 
the renewing authority might direot. tor two years. The rerlewing · 
authority diaapprond the finding ot guilty- of Specitica.tion l ct the 
Charge as to ea.oh aocuaed. approved only 10 muoh ot the sentence as to 
each aceuaed as provided for dishonorable disoharge. tota.l forteitwea 
and confinement at hard labor tor six months and ordered execution. of 
the sentence u apprond. suspending u to ea.oh aooueed that portion 
thereof adjudging dishonora.ble disoharge until release from oonfinement 
am designating the Post Guardhouse. wwey Field. Dennr. Colorado, u 
the pl.ace of confinement. the results of the trial were promulgated in 
Genera.l Court-Martial Orders No. 291, Head.qua.rtera, Army Air Foroe1 Teoh
nieal Tra.ining Collllll8J:ld, Soott Field, Illinois, 11 Ootober 1946. 

3. Evidence for the Prosecution. 

On H July 1946 Corporal Robert M. MoCuen, ·Lowry Field, Dennr, 
Colorado, was the owner of • 1930 Jdodel •J.• Ford convertible road.1ter. 
As the ignition key waa ;broken, MoCuen cuatomarily ,tarted the oar by' 
oonneotiDg the ooila to the distributor. a, parked his automobile 
•acrosa the street from the brick b&rraoka" on Se.turday night. U Jul7 
1946.and found it m.saing on SUDday, 14 July- 19'6. He notified the· 
military police and the authorities in Denver. On Tuesday he went to 
the Motor 1heft Bureau and recovered his automobile, which was in the 
aame oondition as when he lut parked it• , except thAt the mutfler and u:
tenlion pipe were missing &nd e. tire wu flat (R. 10-13 ). On 14 Jul.7 
1946 Mr. Clifford L. Willia ot Denver, Colorado, saw both accused with 
& •1930 Ford• which he tried to purchase tor $150. Accused Cospolioh 
seemed wiiling to sell the oar but the s&le wu not completed beoauae 
e.oouaed oould not turniah e. "title." Later on the same da.y both e.oouaed 
_told Mr. Willis that "the oar" had been taken by the police (R. 14•17). 
On the &tternoon ot 1' July 1946 u & result ot a telephoJle ct.11, two 
Denver policemen met Mr. lllllis who informed them that two aoldiera tried 
to sell h1lll •a. oe.r. 11 Earlier in the afternoon one of the pe.trolmen had 
"picked up the oar." Both e.ocuaed adm1tted to th~ policemen th&t they
had taken •the oar• (R. 19), &D::l Pitta, when queationed b7 Statt Sergeant 
Charles L. Dwyer~ &n inve1tigator, &dmitted taking 11the &UtOlllObile• and 
stated that he &D::l Coapolioh had started it without & ke;y (R. 20,21,26). 
In a pre-trial "investige.tion." oonduoted by- the trial judge &dTOo&te, &0• 

ouud Coapolioh &dm.tted tryi:a.g to aell "the oar" &JJd e.oouaed Pitta &d
m.tted that "they• drove the •oar• ~ and were unable to sell it be• 
oauae •th97" h&d :DO "bill of sue• (R.M.S6). 

4. :lrldenoe tor the Dete:m e 

J.oouaed Pitta, h&villg been warned ot hi• right, u & witness, eleoted 
to lll&b an W18Wora at&tenent u to his genere.l be.ctgro\1Dd &nd eduoe.tion• 
.A.oouaed Coapolioll eleeted to remain silent. It wu stipulated that it 
Ch&pl&in Johll J. 11.ek, Lain7 Field, Dezrrer, Color&do. were present 111 
oourt he would testify u to the good oharaoter of aooued Co1polioh. 
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5. Speoirioatio• 2 of the Charge alleges that aooused, aotiwg jointly 
and in pursuance or a oommon intent, did, on or about 14 July 1946, at 
Larry Field, Denver, Colorado, feloniously ta.lee, steal and oarry a.way a 
1930 Ford loodel "A" raoer type automobile, the property or Private Robert 
M. MoCuen. The evidenoe shows that on 14 July 1946 a. 1930 Model "A• 
·Ford oonvertible roadster, the property or Corporal Robert MoCuen, was 
missillg from ita parking plaoe "across the street from the briok barraoka, 11 

presumably at Lowry Field, and that on 14 July 1946 aocused were ieen in 
possession of a 111930 Ford," presumably in Denver, Colorado, whioh they 
were trying to dispose of by sale. Although acoused admitted havug 
"talcen" this latter automobile, it appears only by remote iDf'erence that 
it was ta.ken from Lowry Field. Nowhere in the evidenoe is any proof ad
duced as· to the ownership of this "1930 Ford" nor is it further desoribed 
with sufficient particularity to identify it as the 1930 Model "A" Ford · 
convertible roadster owned by MoCuen 'Whiohwas apparently intended as. 
the subjeot of the speoification under disoussiori. This failu~e of proof 
is not materially aided by Pitt's admission that he started the oar ao
oused had taken 9without a key" and the faot that McCuen's Ford had to 
be started in that manner, for in the ordinary oas e of oar theft one would 
hardly expeot the thief to be supplied with an ignition key. 

_ In proseoutions for larceny or other wrongful taking, l'lhere the speci-
fication alleges an asportation of particular property owned by a named 
person, the allegations as to the property taken and the ownership thereof 
must be proved as la.id. It is not sufficient in auoh oases to ahow merely 
that aocused took property of the same general description as that alleged 
or that the property taken was not owned by e.couaed but belonged to one other 
than the 01111.er alleged or to an unknown. owuer (CJ[ IBT 380, YaoavoneJ CM 
216425, Frye, 49 BR 99,103J CK 314768, BiolchamJ CM 314174, Mens; CM 314.249, 
StewartJci'f'krO 8655, Kenney). In view of the foregoing ruieo?' law, ·it 
ia obvious that the evidenoe fails. to establiah the oommiuion by aoouaed · 
of the offense set out 1u Speoifioation 2 of the Charge. 

6. For the. reasons stated, the Boa.rd of Renew 1a of the opinion that 
the reoord of trial is legally insufficient to. support the findings of 
guilty and the umtenoes. 

(On Leave) 
.. 
-~ Judge .AdTOoate 

..4ttdJJ-r.:-g• AdTOOate 
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JA.GK - Cll 31 n68 lat IDd 

Df.t; o t:l46wo. JMJO. lraahiagton 25, D. c. 

TOa The Under Seoreta.ry ot War 

1. Herewith transmitted tor 7our action under Article ot War soi-, 
u amended b;y the act of 20 Auguat 1937 (50 Stat. 724-J 10 u.s.c. 1522) 
t.nd. the act of 1 August 1942(66 s~at. 732), is the reoord ot trial ia 
the oue ot Prin.te Claude R. Pitta (14144101) and Private Joseph D. 
Coapolioh (14186081), both uaigned Squadron A-5, Lurry Field, Colorado. 

2. I concur in the opinion ot the Board ot Review tha.t the record 
or trial 1a legally insui'fioient to support the findings ot guilty &lld 
the aentenoea and, tor the re~sona stated therein, recommend that the 
timing• ot guilty and the sentences be vacated, and that all rights, 
_privileges and property ot which the acouaed have been deprind by 
virtue ot the finding• and aentenoea 10 vacated be restored. 

:s. Inolosed 1a a torm ot action deSigned to carry into ettect thi• 
reoommendation, should such actio t w1 th your approval. 

THOMAS H. GREEN2 Inola 
1. Reoord ot trial MILjor General 
2. Form ot action The Juige Advocate Genera.l 

.---------------------------~ ( o.c.M.o. a, January 2, 1947). 
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WAR DEPARTMENT (235) 
In the Uffice of lne Judge Advocate General 

Vlash~ton 25, D. c. 

APR 1 4 i947 
JAGQ - Cy 317170 

UNITED STATES ) EIGHTH AIU.a' 

v. 
) 
) 
) 

Trial by G.c.M., convened 
at Eighth Arrrr:,, APO 343., 

Sergeant RICHARD P. WULF ) 9 August 1946. Dishonorable 
(36997777), Attached Un- ) discharge and conf'inement 
assigned 276th Replace- ) :tor life. Penitentiary. 
ment Canpmy, 4th Replace- ) 
ment Depot, APO 703. ) 

REVIEW by the BOARD OF REVIEW 
HICKEY, SCHENKEN and PARSONS, Judge Advocates 

l. The Board of Review has examined the record of trial in the case 
of the soldier naned above. . 

2. The accused was tried upon the following Char,e and Specifica
tiona 

CHARGE a Violation of the 92nd Article ot War. 

Specificationa In that Sergeant. Richard P. Wulf, attached un
assigned 276 Replacement Company-, Fourth Replacement Depot, 
,A.PO 703, did, at or near Kyoto, Honshu., Japan, on or about 
5 June 1946, .forcibl,y and felonioual,y, against her will, 
have carnal knowledge of Kaoru Nomura. 

Accused pleaded not cuilty to and was .found cullty.o.f the Charge and 
Specification. No evidence of previous convictions n.s introduced. The 
accused was sentenced to be dishonorabl,y discharged the service, to 
forfeit all pq and allo,rances due or to become due and to be confir.ed at 
hard labor at such place as the revim.ng authority may direct for lif'e. 
The reviewing authority approved the sentence, designated the thited 
States Penitentiary, McNeil Island, Washington, or elsewhere as the 
Secretary' ot War may direct, as the place of confinemen~, and forwarded the 
record of trial for action pursuant to Article of war 50!• 

. 3. Evidenct for the prosecution. 

The ennts ot thia·case occUITed on 5 JlDle 1946 on a Toqo-bound train. 
The prosecuting witness, Mrs. Kaoru Nomura,· a Japanese national, was a · 
passe~el." on the train. llrs. Nomura was riding in a coach resen-ed tor 

http:revim.ng
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Japanese., behind a coach reserved for allied personnel. The prosecutrix 
noticed accused and other soldiers drinking, and finally all except ao
cused and a New Zealand soldier fell asleep (R 6; Ex. 1). Accused 
came into her car and spoke in English to her. She replied she could 
not speak English and accused then told her that he had a Japanese _ 
interpreter in the next car and that she was to go into the next coach 
as he had questions to ask (R 6). She followd h:1m to the next coach 
and as they entered the military cofch, accused stopped outside the door 
to the toilet and grabbed her hand lR 6). She called for help and 
clutched the wall with her free hand. The ijew Zealand soldier approached · 
and both soldiers pushed her into the toilet room (R 6). Accused came 
into the toilet room and preTented her escape through the window (R 6). 
Acc11s,d pushed her onto the wash basin and. lifted her dress. She at
tempted to keep accuse~ a"ffal but did not succeed (R 6). She told ac-
cused she was menstruating lR 6). Accused removed her tmdergarmenta, 
pulled off the menstrual cloth llhioh he threw into the toilet, lifted 
her up on the wash basin and pushed her legs apart. She fought and. 
pushed but the accused succeeded in accomplis~ hia purpose (R 7). 
After accused completed the act he left the ~ilet r~om and the New 
Zealander came in (R ?). A3 the New Zealander left, the train was enter
ing the Kyoto station and Mrs. Nomura escaped by jumping from the train 
window onto the station plat!'or.n injuring her face (R 8) • 

., 
The witness testifi.ed that she hcd prior to this incident been im

pressed ·by- the kindness shown Japanese women and children by American 
troops"and that the tmexpected attack and conduct of accused so surprised 
her that she never thought of defending herself by biting, ld.cld.ng, or 
scratching _(R ?). · · · ' 

The prosecution introduced a sworn confession of accused, signed 
after the accused had been ~ in.fonned of his rights 1mder Article of 
War 24 (Pros. EX. l; R 11). Defense had no objection to the entry ot 
the confession into evidence. In the confession accused stated that he 
and the New Zealander had planned sexual intercourse with Mrs. Nomura. 
He stated that he had pushed her into the toilet room and that he accom
plished his purpose over her struggle and resistance. · 

4. Evidence for -the Defense. 

A.fter accused's rights ware explained to him, accused elected to 
make an unswom oral statement through his counsel. In this statement 
acrused admitted the comnission of the act charged and said he had done 
as he did under the influence of liquor. He asked the court to consider 
the effect ot the liquor in detemining its sentence (R l2). . 

~ 5. Rape is the unlalfful carnal knowledge oi' a woman by torce and 
with.out her consent (JCll, 1928, par. 148,e.). The prosecution, through 
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the testimony of Mrs. Nomura and the legally admissible confession of 
the accused., proved all the elements of the crime of rape. While the 
resistance offered by Mrs. Nomura may seem at first to have been not 
as vigorous as possible., when considered with the other evidence in 
the case it is clearly indicated that she did in fact resist suffi
ciently. She was lured into a position where resistance was futile., 
and despite the futility of her situation she called for help and at
tempted to repel the advances of the accused. That the prosecuting 
witness consented cannot be infe?Ted in any degree from the evidence. 
The fact that she jumped from a train window to flee indicates her 
te?Tor and vitiates any possible contention that she oonsented to the 
perpetrati.on of the act of intercourse. The court heard all of the 
evidence and concluded that she did not o:,nsent. 

6. The accused is 20 years of age and was inducted into the irdl.1-
tary service 20 February 1945. On 31 May 1946 he was discharged for the 
convenience of the Govemment and on 1 June 1946 he enlisted in the Regu
lar Arrrq for one year. 

7. The court was legally oonstitute.:i and had jurisdiction of the 
accused and the offense. No errors injuriously affecting the substan
tial rights of accused were eanmitted during the trial. In the opinion 
of the Board of Review the record of trial 1s legally sufficient to 
support the findings of guilty and the sentence. 

Five of the six meabars of the ·court joined in a plea for clemency 
llhich was not ooncurred in by the reviewing authority. 

Death or imprisonment for life., as a court-martial may direct., 1B 
mandatory upon conviction of a violation of Article of War 92. Con
finement in a penitentiary is authorized by Article of War 42 for the· 
offense of rape., recognized as an offense of a civil nature and punish
able by death tmder Section 278., Criminal Code of the United States 
(18 WC 457). 

' 

Judge Advocate 
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WAR DEPARl'MENI' 
In the Office of The Judge Advocate General 

Washington, D. c. 

.. :, • (1 \ ' .,.JAGH - CM 317175 ~ ~ ~ .! ; ...... " . 

UNITED STATES ) HEADQUA.Rl'ERS FIFI'EENl'H AIB FCE.CE 
) 

v. ) Trial by a.c.M., convened at 
) Walla Walla Ancy Air Field, 

First Lieutenant UARSHALL ) Washington, JO September 1946. 
C., VIELIS (0-2056203), Air ) Dismissal, total forfeitures, 
Corps ) and confinement .tor five .(5)

) years 

OPINION of the BQt\IID OF REVIEW 
HOI'TE.t6TEIN, SOLF, and SMn'H, Judge Advocates 

l. The Board of Review has examined the record of trial in the case 
of the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused was tried upon the follorlng Charge and Specifi
cations a 

CHARGEa Violation of the 94th Article o.t War. 

Specification 1: In that First Lieutenant Marshall c. Wells, 
J.ir Corps, Squadron A, 423rd Army Air Forces Base Unit, 
d:1.d, at Pocatello, Idaho, on or about 17 May 1946, wrong
fully, knowingly, and without proper authority, dispose 
o.t to one Olvie M:. !Anon, one L. c. Smith typewriter, of 
the value of about ~56.Jl, and one Remington Rand type
writer, o.t the value of about 4'>9J.8?, aqd one Allen com
puting and listing machine, of the value of about $125.60, 
of the total value of about ~275.78, property of the United 
States, furni.ehed and intended for the military service 
thereof. 

Specification 21 In that First Lieutenant Marshall c. Wells, 
Air Corps, Squadron A, 423rd A.niry Air Forces Base Unit, 
did, at Pocatello, Idaho, on or about 22 May 1946, wrong
fully, know-ingly, and with01lt proper authority, dispose 
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of to one Susan F. Gibbs, one Royal typewriter, of the 
value of about $84,.9(), and one Allen computing a.nd list
ing machine, of tha value of about $162.00, of the total 
value of about ~246.90, property of the United States, 
furnished and intended for the military service thereof. 

Specificntion 3: In that First Lieutenant Marshall C. Wells, 
.A.ir Corps, Squadron A, 423rd Army Air Fcrces Base Unit, 
did, at Pocatello, Idaho, on or about 28 May 1946, 1'1'ong
fully, knowingly, and without proper authority, dispose 
of to one Gus Thiros, one Remington Rand typewriter, of 
the value of about t,93 .ff'/, and one Underwood Sundstrand 
computing ma.chine, of the value of about $214.00, of the 
total value of about ~307 .~, property of the United 
States, furnished and intended for the military service 
thereof. 

' 
Specification 4: In that First Lieutenant Marshall c. Wells, 

Air Corpe, Squadron A, 423rd Army Air Forces Base Unit, 
did, at Pocatello, Idaho, on or about 4 June 1946, wrong
fully, knowingly, and without proper authority, dispose 
of to one Danny Pul.los, one Remington Rand typewriter, 
of the value of about $93.~, and OI}t' Underwood Sundstrand 
computing machine, of the value of about $269.90, of the 
total value of about 'J,/,363.77, property of the United States, 
furnished and intended for the military service thereof. 

Specificat:1.on 5a In that First Lieutenant Marshall c. WeJ..ls,· 
Air Cor~, Squadron A, 423rd Army Air Forces Base Unit, 
did, at Pocatello, Idaho, on or about 15 June 1946, wrong
ful.ly, knorlngly, and without proper authority, dispose of 
to one Paul Dudunake, one Remington Rand typewriter,. of 
the value of about $93.~, and one Remington computing 
machine, of the value of about $162.00, and one Woodstock 
typewriter, of the value of about $92.64., of the total 
value of about $348.511 property of the United States, -
furnished and intended for the military service thereof. 

The accused pleaded guilty to, and 11'88 found guilty of, the Charge and all 
Specifications thereof. No evidence was introduced of any previous con
victions. He n.s sentenced to be dismissed the service, to forfeit all 
pay and allowances due or to becone due, and to be confined at hard labor 
tor nine (9) years. The reviewing authority approved the sentence but 
reduced the period of confinement to five (5) years, and forwarded the 
record of trial for action under Article of War 48. 

,3. The evidence tor the prosecution shows that the accused is in the 
military service of the United States (R 8), and -was a member of Squadron 
A, 423rd Army Air Forces Base Unit (R 21). He 1f8.S appointed Base Command
ing Officer at Pocatello Army Air Field, Pocatello, Idaho, by Special Order 
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No. 3 of ttB Pocatello Arley' Air Field, dated 15 April 1946 (R 8, Pros Ex l). 
' 

The seven typewriters and five computing machines described j.n the spec
ifications of the Charge were introduced into evidence (Pros Bxs 2-13), and 
identified as Government property by comparison of numbers contained on each 
machine with the stock records of typewriters am computing machines at 
Pocatello Army Air Field (R 9-12). Stipulations were introduced into evi
dence to ttB effect that if the civilians named in the specifications were 
present in court each would testify that he purchased the machines as set 
forth in tre specification relating to him. It was further stipulated that 
the total value of the property disposed ot by the accused was $1,542.8) 
(R 18-20; Pros Exs 15-24). 

Lieutenant Wells admitted, in a confession (Pros Ex 14), signed by him 
in the presence of Charles Kimball, Special Agent of the Federal Bureau ot 
Investigation, (R 16) that while he was Commanding Officer at Pocatello· 
~ A.ir Field, he sold the typewriters and computing machines in question, 
without authority, to the named civilians, in five separate transactions, 
between the middle of May and the middle of June, 1946, for a total sum of 
$560.oo. It was stipulated that if the persons to whom the property was 
sold were present they would testify that they :,;aid the accused a total of 
$610.00 upon delivery of the machines (R 18-...'>0; Pros Exs 15, 17, 19, 21 and 
2.3). Howaver., as indicated above, the stipulated value of the twelve machinss 
was $1,542.83 (R 18-...'>0; Pros Exs 16., 18., 20., 22 and 24)~ 

4. A..f'ter being duly warned of his rights as a witness., the accused 
made an unsworn statem3nt to the e.tfect that the only mitigating circum
stances relating to his actions were that he had not been on flying statll8 
!'1!' some time., and, consequently, was not drawing "too much money," that 
he was ?!Ying installments on a car and on a bank loan and had also acquired 
the habit ot drinking heavily since being transferred to Pocatello Arrey Air 
Field,. and that these circumstances caused him to live beyond his means 
which resulted in financial difficulties (R 21-~2). 

5. The liar Department reccrds sh01t' that the accused :i., 24 years or 
age. He is a high school graduate and unmarried. With the exception ot 
a reprimand under the 104th Article of War in December 1944., for being 
drunk and disorderly, the accused has received no civil or military pun
ishnW3nt. He entered the military service as a private on 9 May 1940. 
He received a battle-field appointioont as a second lieutenant, ~ of 
the United States on 22 November 194.3. He was promoted to first lieuten
ant on l2 November 1945. The accused served thirteen months in the 
European Theater or Operations where he was awarded the Silver Star and 
Purple Heax:t :Medals. He has also been awarded the !}ood Conduct J.ildal 
and is entitled to war the European and American .Theater Ribbons. The 
accused was a prisoner or war from December 1942 to September 194.3, in an 
Italian Prison Camp, from which he escaped on the la:tter date • 

.3 

http:1,542.83


(242) 

6. The court was legally constituted and had jurisdiction of the per
son and the of.tenses. No errors injuriously affecting the substantial 
rights of the accused were committed. The Board of Review 1B of the opin
ion that the record of trial is legally sufficient to support the findings 
and the sentence and to -warrant confirmation thereof. A sentence to dis
missal, .tor.teitures, and confinellent, is authorized upon a conviction of 
the 94th Article o.t War. · 

~~~""""--~__;~~=·i=;.i._______• Judge Advocate 

~_._.v_,____...__ __...:-,i;.------' Judge ~dvocate /1/Z.,. a.j 
~...,,!,,lo......._....._-__,-::,;z-;.;·........... Judge Advocate ,~·-·---.~------------· 
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. JAGH - CM .317175 1st Ind 

WD, JAGO• Washington 25, D. C. 
' 

FEB 121947 
T01 The Under Secretary of. War 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith tor ;your action ·the record ot trial and the · 
opinion of the Board 0£.Reviewin the case of First Lieutenant Marshall 
c. Wells (0-~0.5620.3}, Air Corps. 

2. Upon trial by general court-martial accused was .f'ound guilty 
ot 11'l'ong.f'ully disposing of seven typewriters and five canputing machines, 
property of the United States, furnished and intended for the military · 
service, of the value of $1542.83 (five specifications), in violation" 
of the 94th Article ot War. No evidence of previous convictions was 
introduced. He was sentenced to be dismissed the service, to forfeit 
all pay and allowances due or to becane due, and to be confined at hard 
labor for nine years. The reviewing authority approved the sentence 
but reduced the period.of confinement to five years, and .to.nrarcled the0 

record ot trial .f'or action under Article ot War 48. 

· 3. A SU1Illll&l7 of the evidence may be found in the accanpanying 
opinion of the Board of Review. The Boa.rd is of the opinion that the 
record of trial is legally sufficient ~o support the findings of guilty. 
and the sentence and to warrant confirmation thereof. I concur in that 
opinion. 

While serving as Base Commander and Property Officer at Pocatello 
Army Ai,r Field, Pocatello, Idaho, between 17 May and 15 June 1946, .the 
accused wrong1'ully and without authority disposed of by selling to 
various individuals seven type,vriters and five canputing machines, prop
erty of the United States, .furnished and intended for the military serv
ice, .receiving therefor the sum 0£.$560.00. He pleaded guilty to the 
Charge and Specifications. He made an unsworn sJ;atement to the effect 
that his offenses resulted from drinking and financial embarrassment. " 

The ·members of the court, the trial judge advocate, assistant trial 
judge advocate, defense counsel, and assistant defense counsel reca:rmi.ended 
clemency on behalf of the accused on the basis of Ms previous creditable 
military record, including his escape fran an Italian prisoner of war camp 
llhere he had been confined for approDJnately nine months. Accused was 
wounded in action and received the Silver Star Medal for gallantry. He 
received a battlefield camnission. The record contains a letter fran the 
officer who investigated the offenses, camnending the accused for his co
operation after ap~ehension and requesting elem.ency for him• 

• 
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4. I recanmend tha.t the sentence be confirmed but in view•or the 
recommendations tor clemency and accused's prior militarJ record, recan
mend that the period or conf'inement be reduced to three years, that a 
United States disciplinary barracks be designated as the place or con
finement, and that the sentence as thus moditied be carried into execution. 

5. Inclosed is a form or action designed to carry into etrec, the 
foregoing recanmendation, should it meet with your approval. 

Cl( 31'(175 

2 Incla THOMAS H. GREEN 
l - Record o! trial :Major General 
2 - Form or action The Judge Advocate General 
..,._______________ ---------
( o.c.M.o. 56, February 28, 1947). 

• 
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WAR DEPARTMENT (245) 
Ia the Office ef The Jwlge Atvocate General 

Wuhington 25, D. c. 

JA.GI: • Cll 317183 

31. DEC 19'6 
UJlITED ST.A.TES ) FORT ORD, CALIRlRNU 

) 
Te ) Trial by- G.C.:M., c0J1vened at Fort Ord, 

) California, 19 and 20 September 1946. 
Second Lieutenant JOHN ) Dismissal. 
BJOBNSON (0-2017495), ) 
Quartermuter Corpa ) 

______________...,_______________ 

' OPINION ot the BOARD OF REVIEW 
SILVERS, McAFEE and. ACKROYD, Judge Advocate, 

l. The record of trial in the cue of the offioer named above has 
been exami.lled by the Board of Review and the Board submits this, i ta 
opinion, to The J\rlge Advocate General. 

2. The aoouaed wu tried upon the following charges and spe1cifioa
tionu 

C~GE Ia Violation of the 95th Article or War. 

Speoitioatio:n la In that Second Lieutenant Johll. Bjornun, Quarter
JD&ster Headquarters aDd Headquarters Company, 2nd Engineer 
Special Brigade, did, at Fort Ord, Caiifornia, on or about 2 
July- 1946, with in.tent to defraud, wrongfully- and unlawf'ull;y 
make and utter to the Monterey- County- Trust and Sa"rlags Bmk, 
Army Branch, Fort Ord, California, a certa.in check, in words 
and figures, to wits 

• NATIONAL BANX OF COMMERCE 
LONGVIE.W BRANCH NO. 
LONGVIEW, WASHINGTON 7-2-46 

PAY ro 1'HE 
ORDER OF CASH $300.00 

THREE HUNDRED & 00 - - - - - - - - - - - - - - - - - DOLLARS 
Qm Bi & lil Co /sf JOHN BJofilJsoN 
2nd ESB, Ft. Ord 0-2011495 " 

and. by m.ean.1 thereof, did fraudulently- obtain from Montere:Y' 
Count;y Trust am Savinga Bank, ~ Branch, Fort Ord, California, 
the sum of $300.oo. he, the add Second Lieutem.nt Bjornaon, then 
well knowing that he did no~ have and not intending tha.t he ahould 
have ur, aooount with the said National Bt.nk of Commeroe, Long"fiew 
Branch, Long"fiew, Washington for the payment of said check. 

http:Lieutem.nt
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Speoitioa.tion 2a In tha.t Seoond Lieutenant John Bjornson., •••, 
did. a.t San Luia Obispo, California, on or about 21 June 1946, 
with i;iitent to defraud, wrongfully and unla.wfully make and utter 
to the Anderson Hotel, San Luis Obispo, California., a. certain 
check, in words a.nd figure•• to wita 
• NATIONAL BANK OF COMMERCE 

KELSO, WASHIIDTON June 21, 1946 
PAY TO THE . 
ORDER OF Anderson Hotel · $ 25.00 
'lWENTY-FIVE & N0/100 - - - - - - - __ - - - - - - - - - DOLLARS

/s/ JOHN BJORNSON" 

and by means thereof, did tra.udulently obtain from the .Anderson 
· Hotel, Sa.n Luia Obispo, Ca.lifornia, the sum of 125.00, he, the 
said Second Lieutenant Bjornson, then well knowing tha.t he did 
not have and not intending that he should ha.Te a:ny account with 
the s&id National Bank of COllllllerce, Kelso, Washington for the 
payment of s a.id check. 

Specification 3 a (Finding of guilty- disapproved by renewing a.u
thority). 

Speoifioation 4a (Finding of guilty diaapproved by reviewing a.u-
thority-). • 

ADDITIONAL CHARGE Ia Violation of the 96th Article of Wa.r •• ,. 

Speoifioa.tion 1 a In tha.t Second Lieutenant John Bjornson, •••, 
did, a.t Monterey, California, on or a.bout 12.July 1946, with 
intent to defra.ud, wrongfully and unlawfully ma..ke and· utter to 
Monterey Elks Lodge, Monterey, Ca.lifornia, a. oerta.in check, in 
words and figures, to wit1 

• 90-238 SAN LUIS OBISPO BRANCH 90-238 
BANK OF .il!ERIC.A. No. 22 

Natioll&l Trust a.nd Savings Association 
SAN LUIS OBISPO, CALIF., 12 'July 1~6 

PAY TO THE 
ORDER OF ____B_._P_.o_._E_._.f._1_28_6_________ t 10.00 

DOLLARS.TEB -· - - - - - -
Brig 
2lld Engr Spe o Brig. • 

and by' :meana there~f, did fra.udulently obta.in from Monterey Elks 
Lodge, Monterey, Ca.lifornia., the 1um of $10.00, he the aa.N SeooDd 
Li.eutena.nt Bjornaon, then well knowing that he did not ha.Te and. 
not intending that he ahould hue a.ey- a.ooount with the a&id Ba.nk 
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ot .Amerioa, Nationa.l Truat and Savings Aasooiation, San Luh . 
Obi•po, California Branch Bank for the payment of said oheok. · 

Speoifioation 2a tn that Second Lieutenant John Bjor?lllon, •••, 
did, at Monterey, California, on or about 13 July 1946, with 
intent to defraud, wrongfully and unlawfully make and utter to 
Monterey Elks Lodge, Monterey, California, a certain check, in 
words and figures, to wita 

• 90-238 SAN LUIS OBISPO BRA.NCH 90-238 
BANK OF A.MERICA NO. 23 

National Trust a.nd Savings Association. 
SAN LUIS OBISPO, CALIF., 13 July 1946 

.PAY TO THE 
ORDER OF a.P.o.E. f12ss $25.00 

TWENTY-FIVE - - ~ - - - - - - - - - - - - no/100
DOLLARS 

Brig QM Oft /s/ JOHN B.JORNSON 
2nd F.SB, Ft Ord 02017495 " 

and by means thereof, did fraudulently obtain from Monterey Elks 
Lodge, :Monterey, California, the sum of f25.00, he the said 
Second Lie\ftena.nt Bjornson, then well knowing that he did not 
ha.ve and not intending that he should have aIJY' aocount with the 
ea.id Bank of America., National Trust and Savings Association, San 
LJia Obispo, California Branch Ba.nk for the payment ·or said oheok. 

Speoif'ioation 3a (Finding of guilty disapproved by reviewing au-
thority). · 

/ 

ADDITIONAL CHARGE Ila Violation ~f the Slat Article of War. 

Speoification la In that Second Lieutenant John Bjornson, •••, 
did, without proper lea.ve, a.bsent himself from Ward C-1, Regional 
Hospital at Fort Ord, California from about 6 August 1946 to·. 
a.bout 17 August 1946. 

He pleaded not guUty to a.nd wa.s found guilty of all obarges and speoifioa
tions. No evidenoe of a.ny previous oonviction was introduced. Re was sen
tenced to be dismissed the service and to forfeit 22 days pay. The review
ing authority disa.pproved the findings of guilty of Speoifioations 3 and 
4 ot Original Charge I a.nd Specification 3 of Additional Charge I and a.p
proved only so muoh of th~ sentence as provided for dismissal from the 
aerTioe and forwarded the reoord of trial for action under Article of War 48. 

3. '.!:he Boa.rd ot Review a.dopts the statement of the evidence and law as 
oonta.ined in the Staff Judge Advooa.te 1 s review. 

4. War Department records show the aocused to be 29-9/12 years of age 
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and married. He gradua.ted from high sohool and attended Was.hington State 
College for three years, studyillg journalism, but did not graduate. He 
wu induoted into the Army 17 Deoember 1942 and attained the grade of • 
teohnioal sergeant. On 12·February- 1945 he applied for a.nd wu detailed 
to Officer Candidate School. ·He was appointed and oommissioned a aeoond 
lieutenant, Infantry. 5 May 1945, upon oompletion of Offioen Candidate , 
Sohool at Ground Foroe Training Center, APO 545. On 3 June 1946 he waa 
detailed to the Quartermaster Corps. His efficiency report for the period 
6 Mt.y 1945 t'o 30 June 1945 is "Excellent.• 

5. The court we.a legally constituted and had jurisdiction o'99r the 
aooused and of the offenses. No errors injuriously affecting the substan
tial, rights of the accused were committed during the trial. In the opinion 
of the llOf!:rd of Review the record of tri&l is lega.lly sufficient. to support · 
the findings of guilty and Athe sentence and to warrant confirmation thereof. 
Dismissal is mandatory upon conviction of a violation of Article of J(ar 95 
and is authorized upon oonvi9tion of a violation of Article of War 61. 

~-~ Jud.ge Advocate 

_~___t_.-rrJ ~_~,,,___ ___, Judge Advocate 

On Leave . ______________, Judge Advocate 

4 
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JAGK - CM 317183 1st Ind ... ·: 

WD. JAGO. Washington 25, D. C. 

T01 The Under Secretary of War 

l. Pursuant to Executive Order No. 9666• dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of Second Lieutenant John 
Bjornson (0-2017495), Quartermaster Corps. 

2. Upon trial by general court-martial this officer was found 
guilty of wrongfill.ly and unlawfully making and uttering_seven checks. 
totaling $419.00, with intent to defraud, well knowing that he did 
not have and not intending that he should have any account in the 
drawee banks to pay the same upon presentation (Specs. 1,2,3,4, 
Original Charge IJ Specs. 1,2,3 Add'l Chg. I), in violation of 
Article of War 95, and of being'absent without leave from 6 August 
1946 to 17 August 1946 in violation of Article of Kar 61 (Add'l Chg. II). 
No evidence of any previous conviction was introduced. He was sentenced 
to be dismissed the service and to forfeit twenty-two days pay. The 
reviewing authority disapproved the finding of guilty of Specifications 
3 and 4 of Charge I and Specification 3 of Additional Charge I, involving 
the making and uttering of three checks totaling $59.00, approved only 
10 much of the sentence as provided for dismissal from the service and 
forwarded the record of trial for action under Article of 7fe.r 48. . ~ 

3. A summary of the evidence may be found in the Staff Judge Advocate's 
review which was adopted by the Board of Review. I concur in the opinion 
of the Board of Review that the record of trial is legally sufficient to 
support the findings of guilty and the sentence as approved by the reviewing 
authority and to warrant confirmation of the sentence. 

The accused made and uttered four checks totaling t360.00 without 
having an account in the drawee banks. It was shown that two of the 
checks were drawn on.a non-existent bank. One check drawn on a non
nistent bank was for three hundred dollars and was cashed at the Fort Ord 
branch of the Monterey County Trust and Savings Bank after identification 
based µpon a War Depar-bnent identification card. The accused was also 
absent without leave from 6 August 1946 to 17 August 1946. 

4. I recanmend that the sentence as approved by the reviewing 
authority be confirmed and ~arried into exeouti.on. 

http:exeouti.on
http:wrongfill.ly


5. Inclosed is a form ot action designed to carry into 
execution the foregoing recommendation. ahould it meet with your 
approval. 

-
2 Inola THOMAS H. GREEN 

1 - Record ot trial Major General 
2 - Form or aotion The Judge .idvooate General 

----------~--------------------( a.c•••o. s. 16 January 1947). 
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WAR IEPARTMEN.r 
In the Office of The Judge Advocate General 

Washington, D. c. 

JAGH - CM 317206 
g JAN 1947 

UNITED STATES. ) UNJTED STATES COimABULARY 
) 

v. ) Trial by G.C.M., convened at 
) Weisbaden, Germany, 15 August 

Second Lieutenant JOHN P. ) 1946. Dismissal. 
~REEliE (0-1020453), Cavalry ) 

--...---------------OPINION of the .BOARD OF REVJEW 
HOI'TE1'8l'EIN, SOLF and SMTIH, Judge Advocates 

l. The record of trial in the case of the officer named above has 
been examined by the Board of Review. 

2. The accused was tried upon the .following Charge and Specifications 

CHARGE: Violation of the 95th Article of War. 

Specifications In that 2nd Lieutenant JOHN P. GREENE, 37th 
Constabulary- Squadron, did, at Bad Schwalbach, Germany, 
on, or about 7 July 1946, conduct himself in a manner 
unbecoming an officer, in that he did have sexual inter
~ourse with Annemarie Schmidt, a woman not his wife, in 
the presence of two enlisted men. 

He pleaded not guilty to and was found guilty of the Charge and Specifi
cation. No evidence of previous convictions was introduced. He was- sen
tenced to be dismissed the service •. The reviewing authority approved the 
sentence and forwarded the record of trial for action under Article of 
War 48. , . 

3. The Board of Review adopts the statement or the evidence and the 
law contained in the re~iew of the United States Constabulary Judge Ad-
vocate, APO 46, dated 3 Sept.ember 1946. · 

4. The accused is 31 years of age, unmarried and a · high school 
graduate. He completed two years at Iowa State College. The records 
of the War Department show that he was inducted 5 March 1945 and served 
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· as an enlisted man until 21 December 1945. On 22 December 1945., he -r.is 
graduated from Armored Officer Candidate School., was commissioned a 
second lieutenant., Army of the United States., and entered active duty. 

5. The court was legally cnnstituted and had jurisdiction or the 
person and subject matter. No errors injuriously aff'ecting the substantial 
rights of' tbs accused -..1;ra committed. In the opinion ot the Board of Re
view., tm record cf trial is legally sufficient to support the findings. 
ot guilty and the sentence and to warrant confirmation of' the sentence. 
Dismissal is mandatory upon conviction or a violation or the 95th Article 
of' War. 

Judge Advocate 

Judge Advocate 

Judge idvocate 

2 
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JAGH - CM 317206 1st Ind 

.vm, JAGO, Washington 25, D. c. JAN 2 21947 
TOa · The Under Seqretar,- of War 

1. Pursuant to Executive Order No. 9556, dated 26 :May 1945, theN 
are transmitted herelli.th tor your action the record of trial and t~ 
opinion of the Board ot Review in the case ot SecOild Lieutenant Jolm P • 
Greene (0-1020453), Cavalry'. 

2. Upon trial by general court-martial thia officer wae f oond 
gullt7 of having sexual intercourse with a German girl, in the presence 
of tTO enlisted men, in violation of the 95th Article ot War. He waa 
sentenced to dismiasa1.· No evidence of previous coavictiona was intro
duced. The reviewing authorit,.. approved the 1entence and tornrded the 
record at trial tor action under Article at War 48. 

3. .l 8UJlllllal7 of the evidence ma7 be found in the review of the 
stat£ Judge Advocate which n.a adopted in the acccmpaeying opiniCll ot 
the Board ot Review as a statement at the law and the evidence in the 
cue. The Board. is of the opinion that the record ot trial is legal.17 
suf'ticient to support the findings of guilty and the sentence and to 
'Warrant conf'irmation of the sentence. I concur in that opinion. 

Co 7 July' 1946, two enlisted men, acccmpanied by their German 
female· companions, entered the accuaed's apartment in Bad Sohwalbach, 
Germaey. Later, after one o:t the girls had lett, the accused u}md the 
enlisted men to leave. They did so, leaving the remaining girl 'With 
him, and when the)" Nturned the accwsed and the girl were in bed together, 
and appeared to be engaged in sexual intercourse. Both soldiers returned 
and 119llt to bed in the same roan, one beside accused and the wanan or in 
a bed close to their,. A.ccuaed and the wanan had intercourse 1lhile the 
enlisted men were in the roan. 

Two officers, 'Iii.th whan the accused had serred, 119N called by the 
defense and testified that he was an efficient atticer and that his char
acter had alwqs been good. 

I recanmend that the sentence be contirmed and carried into execution. 

4. Incloaed is a torm. ot action de~igned to C&l'1'1' the foregoing recan
:mendation into effect, should such recanmend&tion meet with your approval • 

2 Inela THOMAS H. GREEN 
... 

1 - Record of trial 
2 - Form ot action 

Kajar General 
The Judge Advocate General 

-----------------------------------( o.c.M.o. 23, 3 February 1947). 
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WAR DEPARTMENT (255),
In the Office of The Judge Advooate General 

Washington 25, D. C. 

_JAGK • CM 317232 
31 DEC 194'6 

UNITED STATES ) NEil YORK PORT OF EMBARKATION 
) 

v. ) Trial by G.C.M., convened at Ca.mp Kilmer, 
New Jersey, 3 October 1946. :i;>ismissal 

First Lieutenant LEO G. TAYLOR )~ and total forfeitures. 
(0-886714), Infa.ntry. 

-----------------~-..-..--------OPINION of the BOARD OF REVIDf · 
SILVERS, Mi>AFEE Uld ACKROYD, Judge Advocates 

1. The Board ot. Review has examined the record of trial in the oa.se 
of the of'fi.oer ?Wned above and submits this, it• opinion, to '.lhe Judge J.d
noate General. 

2. The aooueed was tried upon the tollOW'ing cha.rge t.nd epecitioationa 

CRARGBa Violation ot the 58th Article of' War... 

Speoitioation1 In that First Lieutenant Leo G. Taylor, 9225 Tech
nical Service Urlt, Transportation Corps, Company F, loth ReceiTing 
aDd Casual Holqing Regiment, Ov~rsea.a Replacement Depot, New York 
Port of .&nbarkation, Ca.mp Kilmer, New Jersey, did, while en route 
trom Fort MoClella.n, A.labuia. to Ca.mp Kilmer, New Jersey, on or 
about 7 June 1946, desert the service of the United States am 
did remain absent in desertion until he was apprehended at 
Lynbrook, Nslr" York, on or a.bout 24 July 1946• 

. He phadod guilty to and was toUDd guilty of ther speoification except the 
words •desert the serrtoe ot the United Sta.tea" and ain desertion" substituting 
therefor, respeotively, the "W0rd1 •absent himaelt without leave·rrom his sta
·tion• am "without lean•, of the exoepted words not guilty, ot the substituted 
words guilty and not guilty of the oha.rge but guilty ot Tiolation of the Slat_ 
Article ot War. No evidence of' a~ previous oon"rlction was introduoed. He 
wu aentenoed to be dismissed the service aDd to forfeit all pay and allcnrances 
due or to become due. The revi•ing authority apprond the 1entence and tor
warded the record ot trial for action under Article ot War 48. 

3. :lvidence tor the prosecution 

On 13 May 1946 the aocuaed waa granted fifteen days lean etfeotiTe 14 
May 1946 (R. 5, Proa. Ex. 1). On 14 }M.y 1946 he signed the officers' register 
1hcnring the time ot his departure from the poa t to be 1000 hours pursuant to 
h1a lean orders (R. 5, Proa. Bx. 2). On 20 M1.y 1946 the accused's leave 
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we.a increased to r-wenty-one days. By paragraph 20, Speoia.l Order, 118, 
. Headquarters Infantry Replacement Training Center, Fort MoClellan, .Alabama., 
the aoouud wu released from his assignment at Fort McClellan and tr&na
terred to Camp Kilmer, New Jersey. He wu to e.rrive at Camp Kilmer by 
1200 hour1·1 June 1946 (R. 5,6, Pros. Ex. 3). nie aooused did not report 
to any organization or adjutant at Camp Kilmer on 7 June 1946 (R. 7). He 
we.a apprehended by civil police at Lynbrook, New York, while in uniform at 
about 5125 p.m. on.24 July 1946 (R. 8, Pros. Ex. 5). He was released by the 
oi,vil police to the Provost Ma.rshal, Mitohel Field, a.bout 6130 p.m. 24 July 
1946 (R. 9, Pros. Ex. 6). 

4. Evidence for the defeDJ1e 

About 1100 p.m. 24 July 1946 the aocuse4 informed Eddy Bell,&. bartender 
at the Atlantia Cafe, IQD.brook, New York, tha.t he we.a going to Ce.mp Kilmer, 
Bew Jersey, on the train leaving at 6100 o'olook that afternoon a.nd that·he 
w'ould attend a show first (R. 10). Sometime during the day of 24 July 1946 
he. left a note a.t the home of Miss Anne MaoCormaok, which note stated tha.t 
he (Lt. Taylor) was going to Camp Kilmer tha.t &fternoon (R. 11). The accused 
wu a.warded the Distinguished Service Cross 11for extra.ordinary heroism in ac-

1 • 

tion againat an armed enemy on 1-6 December 1942~ during a raid on the ooaat 
weat of Bizerte, Tunisia•••" (R. 9,10). 

The a.ocused elected to :inak:e a sworn statement after his rights as a wit
ness had been explained to him. He testified tha.t while at Counoil Bluff•, 
Iowa, he received orders directing him to report to Camp Kilmer, New Jeraey, 
on 7 June 1946J that pursuant to these orders he went to New York City, ar
riving there on 7 June 1946. He had cheeked two bags on his tioket aild wu 
carrying two other bags. Two of his bags were stolen while he was at the 
Pennsylvania. station. He reported the theft to the station :me,ster and spent 
the balanoe of the day attempting to find his stolen property. He went to . .. 
!Qnbrook, a twenty or twenty-five minute ride on the Long Island Rdlroad, to , 
1pend the night. During the next four days he attempted to find his property 
b\zt was not succeaaful. After he oould not find his stolen property he put · 
off returning to military oontrol. During the time he we.s abse~t his. health· 
was good and he did not drink to an exoess. He entered the Army 10 February 
1941 and reoeived a battle field commission 3 January 1943 in North Afrioa. 
ms deoorations include the .AinerioaJ1 Defense ribbon, European Theatre, Combat 
Infantryman's Badge, four battle stars and the Arrowhead for the invasion of 
North Afrioa.. He wore his uniform a.t all times and alwa7a intellded to re
turn to the Army (R. 11,12,13,14). 

At the time the aooused was apprehended he had in his posseasion a. one
way ticket' on the Long Island Railway from Lynbrook, New York, to New York 
City, and a one way ticket on the Pennsylvania Railroad trom New York City 
to New Brunswiok, New Jersey (R. 10 ). · · 

6. The evidence shows that the a.ocused wa.a absent without leave from 

2 
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7 June 1946 to 24 July 1946, a period ot 47 da;ya, in Tiolation ot Artiole 
ot War 61. 

6. War Department reoorde shCIII' the accused to be 25 year• of age. He 
ha.a had approximately six year• of serTice in the~ ot the United Statea. 
He was a sergeant before his appointment as a second lieutenant, Infantry, 
on 3 January 1943 in Algiers. On 1 March 1943 he wu a.warded the Diati:n
guished Service Croas. He a.lao holds the Combat Infantryman's Badge. On 
17 August 1943 he reoeived a temporary promotion to first lieutenant. His 
efficiency reports for the year 1945 are "Excellent." He studied recruiting 

·at the Adjutant General's School at Fort Oglethorpe, Georgia, from 8 Maroh 
1946 to 22 Ma.roh 1946, graduating with an "Excellent" rating• 

. 
7. The court was legally constituted and had jurisdiction over the ac

cused and of the offense. No errors injuriously affecting the substantial 
rights of the a.ccuaed were committed during the trial. In the opinion of 
the Boa.rd of ReTiew the reoord of trial is legally sufficient to aupport the 
findings of guilty and the sentence and to warrant confirmation thereof. 
Dismissal is authorized upon conTiction of a 'rl.olation of Article ot War 61. 

~~Judge·Ad.Tooat~ 

ftv,J,w E.'lY/fiai/»-: , Judge J.4TOQ&te 

(On. Lean) , Judge AdTOoate 
l 
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JAGK • Cl! 317232 1st Ind 
JAN 

. 'WD., JAGO., Washington 25, D. Ce 

TOa The Under Seoretaz'1 of War 

le Pursuant to Exeoutive Order No. 9666, ,dated 26 May 1945, there 
are transmitted herewith tor your action the record of trial and the. 
~pinion of the Boa.rd of Review in the oa.ae of First Lieutenant Leo G. · 
Taylor (0-886714), Infantry. 

. 
2. Upon trial by' general oourt-ma.rtial thil otfioer was found 

guilty ot absence without leave trom 7 June 1946 to 24 July 1946, a 
period or 47 de.ya• in Tiolation ot Artiole of War 61. He was sentenced 
to be dismissed the service Aand to forfeit all pay and allowanoea due 
or to become due. The reviewing authority apprond the aentenoe and 
forwarded the record of trial.tor action under Article of War 48. 

3. A aummary of the nidenoe may be found in the accomp~nc opinion 
of the Board of Renew. I concur in the opinion of the Board of Review 
that the record of trial ia legally su.t"ficient to support the tindin ga 
of guilty and the sentence and to warrant confirmation of the sentence. 

The.record 6t trial discloses that the aocuaed was given order• 
transferring him to Camp Kil.mer, New Jersey. He failed to report to 
Camp Kilmer.,-nd remained e.baent without leave 47 days until apprehended 
by civil police. He baa bad a.bout six years aervice. He received a battle• 
field promotion to officer grade. He was awarded the D11tinguiahed Service 
Croaa for heroism in action in December, 1942. 

· The a.couped na tried 3 October 1946 and according to inf'ormation, 
dated 3 December 1946, from. Camp Kilmer, Ne,r Jersey, the &Qouaed wa.a then 
and had been absent without leave aino• 4r October 1946. 

4e I reoommend that the sentence be confirmed and., in view of the 
persistent abaenoe, that it be carried into execution. 

· 6. lnoloaed ii a form of action designed to ca.rry into exooution 
the toregoing reooDlll8ndation, should it meet with your appron.l. 

2 Inola. THOMAS H. GREER 
1- Record or trial Major General 
2- torm of action The Judge AdYooate General 

( G.C.M.O. 11, 15 January 1947) • 

" 



WAR DEPARTMENT (269) 
In the Office o£ The Jladge Advocate General 

'l'ashington, D. c. ·· 

MAY 15 19U 
J'.A.GQ - Cll 317233 

U :w·· I T E D S T .A T E S · . ) . ·FIFTEENTH AIR FORCE 
) 

·Te ) · Trial b7 o.c.:u:., conftned at 
) Smoq Hill Army Air Field, 

Second Liev.tenant DONAID Salina, Kansas, 23 ·September, 
R. MARm (0-2084360), . 1946. I>iBIDissal. . . 
Air Corpe. · } 

OPINION ot 'the BOARD OF mmw 
JOHNSON, STERN aDd SCBENKEN, Judge Jd.TOcates. 

L: The. Board ot RnieY hu examined the· record ot trial ot the 
· -efficer named.above, and nl:ni.ta this, its·opinion, to The Judge 

JdTOCate General. 

·2. The accued wu tried upon the toll.o11ing Charge and Specii'ica- · 
tionaa • • · · 

CHARGEa Violation ot the 96th Article of War. 

ppecii'ication la Ia that Second Lieutenant J?onald R. Martin, 
. ,341 Bombardment Squadron, 'Tl Bombardment Groap, did, at 

· llanhattan, Kansas, on or about }5th Kay- 1946, -.r~ 
uae nth011t the·consent of the owner, a ce~tain auto
mobile, to-w1t, start car #154866.., ot a ;Yalue dftr 
$50,001 propert.,' of the. United States. · . 

SpeciticJtion 21 In that SecoDd Lieutenant Donald. R. Martin, 
341 Bcabardment Squadron, 'Tl Bombardment Groo.p, was, at 
Manhattan, Kansas, on or about 15 May- 1946, wro~ul.ly' 
diaorder]J" in his relations with .Angelina B. · Kanawall., 
also known as Angelina Bertola. 

. -
Accused pleaded not guilty- to, and.was .found guiltq ot, t.he Charge and 
specifications. He was sentenced.to be dismissed the aerrlce. The 
rerleld.ng authorit," apprOTed the eentexice and forwarded tile rec_ord of triil 
tor action under !rtLcle of War 48, nth a rec011111endation that said aen
tence be commuted. 

http:rerleld.ng
http:sentenced.to
http:wro~ul.ly
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3. Erldence for the Prosecution. It was stipulated between 
prosecution and defense., with the accused consenting., that if Mrs • 
.Angelina B. Kanawall., also known as Angelina Bartol.a., were present and 
sworn as a witness she would testify that she was separated fran her 
m.,.sband and that on 15 Mq 1946 she was lirlng with a Mrs. Miller in . 
a rooming house at Ogden., t(.ansas. Accused came to pick her up at. her 
place of employment at· Manhattan., Kansas., about 0100 hours on 15 May 
1946 in an Army sedan. · They- then went to a White House Cafe and had a 
l'ew drinks and some food. From there the,- started towards witness• 
home; en route, the car became stuck in the mud and in trying to get it 
out., the7 ran out of gas. Sometime during the night the,- had sexual 
:flltercourse. About oroo, some men with a truck pulled the car ou.t et 
the mud., am. they then continued to Ogden., whare they- had break!ast. 
They stayed at Ogden about an hour and then returned to Manhattan. 
Before leaTing-Ogden; M;rs. KananJ.l. talked to the.Chief of Police there 
and advised him that she was looking far an apartment in Manhattan. 
(The Chief of Police had previous'.cy" adTised Mt-s. Miller to lea-Te Ogden.) 
Accused then drove Mrs. Kanawall and Mrs.. llill~r to Manhattan. (R. 6-8). 

Another stipulation was entered into by prosecution and dtfense., 
with the accused consE.nting, that if Adr;yn B. Bolejack were present and 
sworn as a witness he would testity th.at he is the Chief of· Police of 
Ogden., Kansas; that he saw accused with two wanen in the front seat or 
-~ sedan #154866 on or about 15 Ma,- 1946; that one of ~e women was 
Mrs~ Angelina B. Bertola, who., to his knowledge., had been in jail in 
Junction Ci11,r; that both of the women -were 11911 known to the police and 
had been ordered ·-w stay away from Ogden and Junction Ci'ty". On this 
date he had informed the women that he had a complaint from Mrs. Stenns., 
ovmer of the rooming house 'Where they lived.,. that an Army staff' car was 
parked near her house for approximate~ two hou:-s and that an Army offi
cer had gone to Mrs. Miller•s room. The 1'0lllenvhad replied.they" were 
going with the lieutenant to look for an apartment. The women had then 
departed toward Manhattan with the same of!icer in the Aney ear '(R~ ~). 

Lieutenant Steele testified that he and accused ffllre members o! a 
recruiting team, that Army vehicle #154866 was ass:igned to him tor the 
purpose of that duty and that this car was frequent.:cy drinn b7 accused 
in the performance of his official duties. That on 14 May- 1940., their 
official duties being completed., the vehicle was parked and subsequen~., 
he had not given accused permission to operate the vehicle (R. 9-13). 

A written confession signed by accused was entered into evidence 
without objection (R. 16; Ex. 1). In this conf.ession., accused stated 

2 
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that he met a girl named Lee at the College Inn, Manhattan and of.tared 
"to take her home; that there was no transportation except the Santa 
Fe Bus so be obtained the statf car and picked her up. They started 
to her home about 0200 and 0230; he became confused and took the 
11rong road out o.t'tO'W?l and when the pavement ended., the car became 
stuck in the 111n. After getting the car tree, he became stuck again, 
ran out o.t gas and stayed th.ere until 0800 lrben he 11ent to call a tow 
truck. They had sexual intercourse about 0800. After the tow truck 
pulled the car out he drove the girl to Ogden where she· lind~ had 
some coffee, picked up Yrs. Miller, and drm back to Manhattan 
(Exhibit 1). 

_ 4. Except for the direct testimOil1' of Lieutenant Steele, tba 
entire etld.ence against accused consists of two stipulations and a 
confession. · 

Paragraph 12~·Manua1 for Courts-Martial., protldes that"• 
stipulation which practic~ amount., to a confession *** should not · 
ordinarily be accepted by the court" llhen the accused has pleaded not 

. il,lilty- and such plea still stands. Furthermore., a stipulation 11should 
not 1N accepted when arrr doubt exists as to the accused's understand
ing of llhat is inTOlved.• 

Defense counsel is urged in pai'agraph 451?., :Manual for C011rts
Mart1a1., to "join.in appropriate stipulations as to unimportant or 
uncontested matters". 

•Stipulations, however, should not be made as to rttal mat
ters axnounting eith.er to a complete defense or substan
tia~ admitting the accused's guilt lpar. 126b, JICM). 
For example, if the accused pleaded not guilt,- to a charge 
of desertion it ll'OUld not be proper to stipulate that he 
intended to desert the senice, since such a stipulation. 
would be entirelY inconsistent Yith his claim that he was 
not guilty and would practically amount to a confession,• 
{Par. 68b., Tll 27-255 {Feb. 1945)). 

The language of the llanual .tor Courts-ll.artial leaves the acceptance 
or rejection o.t a stipulation to the discretion of the court. The 
case o.f Cll 248408, Young. 31 BR ?49; held that a stipulation coupled 
with admissions made by defense counsel in his closing argument 119N 

sufficient to support a finding of guilt7. This ruling is follond 1n 
tb9 caae of CM 3686 Morgan, 10 BR {ETO) 179 1n -.hich a stipulation was 
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held sufficient to establish the corpus delicti, thereby laying the 
foundation for the court's receiving a confession. The stipulation 
and confession 1V8re then considered legally sufficient. to support the 
findings of guilty _of wrongfully using a Red Cross truck. 

In the case of CM 275648, Creighton,.48 BR ll7 (123), tha Board 
of Review cited the Young case, supra, with approval but pointea. out 

-that although the accused had pleaded not guilty and th~n agreed to a 
stipulation admitting practically all elements of the offense, "the 
theory.of the ·defense was not to deny the commission of the offenses 
but to excuse them by proving lack of mental responsibility (and) it 
cannQt be said that the court abused its discretion in receiving the 
·stipulation." The .Creighton ruling was cited with approval in CM 
317140, ~-

It is important to ·note that 'the stipulations in the instant case 
are.not stipulations 0 or·£acts". but are stipulations "of testimony" and 
as such are not· binding on the court even though uncontradicted by any 
other evidence in.. tha case. Further the court may be more liberal in 
accepting stipulations ~s to "testimony" than as to "£acts" (MCY, 1928, · 
par. l26'b.). Consequently the Board of Review is of the opinion that the 
.stipulatio~s of test:unqny in this case ware not inconsistent with 
accused 1s plea of not guilty and 'Mire proper'.cy received by the court. 

. •.' ; 

The next question fo~ determination is whether an offense under the 
<)6th Article of War was established by the evidence • .A.ccused was c~ged 
with being •"ll?'ongrul.:cy disorderly in his relations" with a £emale'civilian. 
It is sufficient.to note that the alleged "disorderly• relations took 
place in the early hours.or the morning presumab'.cy on a lone'.cy country 
road. No person witnessed the actions of accused and it is admitted that 
they.were consummawd with.the tacit consent of his companion. ,donse
~uently the· Board .of ~view is of the opinion that from all the facts and 
circumstances of.the pariicular case the offense or "disorderly conduot" 
in violation of Article of War 96 was not established. by the evidence. , 

As to Specification l, thereis'direot evidence (Lt. Steele's 
testimony) in addition to the stipulations and in its finding of guilty 
or this specification the court was not required to rely on the stipula
tions alone. The testimony of Lieutenant Steele establisqed that ac
cused did not have permission to use the car at the time in question, 
and tpis evi~ence established one of the elements of the offense charged. 
The corpis delicti having been established by Lieutenant Steele•s 
testimony and the stipulations, accused's confession was properly re
ceived in evidence. The record of·trial is therefore legally sufficient 
to support the findings of guilty of this specification and the Charge. 

. . ' 

4 
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5. The accused is 22-0/12 years of age, was in the Enlisted Re
serve Corps from 18 November 1943 to 9 February 1945. On the last 
named date he was discharged to take a commission as Second Lieu
tenant, Air Corps for the duration plus six months. He is single., 
graduated from high school and attended Phoenix Junior College for 3 
months prior to entering the service•. He graduated from Arrq Air 
Forces Navigation School at San Marcos., Texas., as Aerial Observer 
(Navigator). His academic rating at an officers• school for Radar 
Observer Bombardment (19 March 1945 to 23 June 1945) was "very satis
factory." He has a record of no previous convictions. One me~ber of 
the court, Trial Judge Advocate, Assistant Trial Judge Advocate,· 
Defense Counsel and Assistant Defense Counsel., joined in a plea for 
clemency. The Staff Judge Advocate recommended the sentence to dis
missal be commuted. While under investigation accused submitted a• 
resignation for the good of the service which :was not accepted on the 
ground that "the facts are not sufficiently serious to just!fy., and do 
not warrant the imposition of the serious penalties attendant to 
resignation for the good of the service in lieu of trial by court-
mar:(;ill.11 · 

6. The court was legally constituted and had jurisdiction of the 
person and the subject matter. No errors other than those enum
erated above injuriously affecting the rights of the accused were com
mitted during the trial. For the reasons stated the Board of Review 
is of the opinion that the record of trial is legal+Y insufficient to 
support the finding of guilty of Specification 2, but legally suffi
cient to support the findings of guilty of Specification 1., the Charge 
and the sentence and to warrant confirmation thereof; A sentence to 
dismissal is authorized upon conviction of a violation of Article of 
War 96. 

. 
--L-....:.~:::...-tlZ.:::_--J.~:::::!~~:::::==--'Judge Advocate 

5 
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J AGQ - CM 317233 1st Ind 

WD., JAGO., Washington 25., D. C. JUN 5 1947 
TO: The Under Secretary of War 

1. Pursuant to Executive Order No. 9556., dated May 26., 1945., 
there are transmitted herewith for your action the record of trial. 
and the opinion of the Board of Review in the case of Second Lieu-
tenant Donald R. 1Iartin (0-208436o), Air Corps. . · . 

2. Upon trial by general court-martial this officer was i'ouw:l 
guilty of wrongfully us_ing wi:t;hou~ the consent of the omer., a Gov
ernment vehicle (Spec. l) and of being wrongfully disorde:r:ly in his 
relations Tdth a woman (Spec. 2)., in violation of Article of War 96~ 
He was sentenced to be dismissed the serfice. The reviewing authority 
approved the sentence., recommended commutation., and forwarded the 

_record of trial for action und~r Article of War 48. 

3. A summary of the evidence may be found- in the accompan;ring 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally insufficient to support the findings of _ 
guilty of Specification 2 of the Charge (that.accused was wrongfully. 
disorderly in his relations with a female person)., but is legally suffi
cient to support the findings of guilty of Specification 1 of the 
Charge (unauthorized use of Government vehicle)., and the Charge; le
gally· sufficient to support the sentence., and to warrant coni'irmaticn 
thereof. I concur :ui that opinion. -

4. The .accused is 22 years of age and was in the Enlisted Rese?'Ve' 
Corps i'rom-18 November 1943 to 9 February 1945•.On the latter data he 
was discharged to take a ·commission as Second Lieutenant., Air Corps. · 
Accused is single. He graduated i'rom high school and attended Phoenix 
Junior College tor 3 months prior to entering the service. · He grad
uated ·tran Army Air.Forces Navigation School at San Jiarcos, 'Texas, as 
Aerial Observer (Navigator). His academic rating at an officers' • · 
school for Radar Observer Bombardment (19 March 1945 to 23 June 1945)· 
,ra~ "very satiafaotory.n lie has a record o:r no previous convictions. 

One member ot the court, .the trial judge advocate,· assistant trial 
judge advocate, defense counsel and assistant defense counsel, joined 
in a recommendation :tor clemency. The reviewing authority and stall 
judge advocate recbmmended the sentence -to dismissal be comm.uted. While. 
under investigation accused submitted a resignation !or the good of the 
service 19hich was .not accepted. Headquarters Strategic Air Command, 
in this connection, expressed the view that •the !acts are not suf.ti
ciently serious to justify, and do not warrant the imposition of the 
serious penalties attendant to resignation for the good of the seryit!'e' 
in lieu ot trial by court-martial. n 
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5. In view of the character of the offense of which accused 
was properly convicted, the youth of accused, his previous good 
record of se'rvice as an enlisted man and officer, the recommendations 
for clemency and all the other circumstances of the case, I recom
mend that the sentence be confirmed but commuted to a reprimand and 
forfeiture of $100 pay, and that the sentence as thus modified be 
caITied into execution. 

6~ Inclosed is a form of action designed to carry this recom
mendation into effect, should it meet with your approval. 

Hajor General 
2 Incls. The Judge Advocate General 

1. Record of Trial 
2. Form of Action 

o.c.u.o. 2081 June ll 1947) 
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WAR DEPAR1'l!Elff '267)In the Oftio• ot The Judge .AdTOo&te Gener&l 
Wa.ahington 25, D. C. 

JAGX • CM 311251 
16 JAN 1947 

UNITED S1'.ATBS ) YOKO!Wd BA.SB 
) 

. Te ~ Trial b7 G.C.M., COl1TGed at Yokohala, 
Japan, 22 August 1946. Dilhonora.ble 

PriTate GROVER S. B. TAYLOR___) 
(3649~66), 3si'.ith=?iuar'ler=-1 

cl11oh&rge and oout'inU1.ent tor lite. 
Peni~enti&.17. 

auter 1'ruok Company. ) 

, -·------------~---------------.HOIBIND b7 the BOA.RD ~ REVI.EJI 
SILVERS, »oAFEE and ACKROYD., Judge J.dTooatea 

·········---------------------
l. The reoord ot tri&l in the oue or the· abon ~d 1oldi~r baa beeu 

·e:umined by the Board ot Renn. 

2. The uou1ed wu tried upOJL the tolloiring charge, and 1pHitioe.tioua 

CRA.RGE Ia Violatio:u ot the 96th Article ot War. -

~ Speoitioation la In that PriTate, GroTer s. B. 1'a.ylor, 352t 
Quartenauter truck Comp&n.7, A.PO 181, did, at 1'oqo, Honshu, 
Japan, on or about n May 1946, wrongfully 1trike Mi.Ho Wakai 
on the taoe, ahoulder, and side with hia tilt and toot. 

Speoitioation 21 In that Printe, GroTer s. B. 1'a7lor, •••, did, 
· at 1'olcyo, Honahu, Japan o;i or e.bout 2 ·June 1946, wrongtul.17 
1trilc• Han&• Ono on the body •1th hi.a tilt. 

Specitioa.tion 31. In that Printe, GroTer s. B. Taylor, •••, did,
at Tokyo Honahu, Japan, on or ·a.bout ~ June 1946, wrongtull7 
1trlke lf17oko Kilcuoh1 on the body ~th hia tilt.:... · 

Speoitioation •• In tha.t PriTate., Gr·onr s. B. Taylor, ...., did, 
at Tokyo., Honahu, Japa.n, on or about 2 Jlme 1946, WrQJ1gtull7 kick.. 
Ha.t.ue He.kajima in the thigh with hil toot. · 

Speoitication 51 In that Printe Grcn•r s. i. !qlor, ..., did., at 
1'okyo, Honahu, Ja.pan, on or a.bout S June 19'6, wrongt~l7 1trik• 
Kiyo I1hhuko on .the body with h11 tilt alMi toot. 

CHARGE.Ila Violation ot the 92d Artiole ot War. 

Speoitioationa In that Print•, Groftr s. B. Ta7lor, •••, did, at 
1'okyo., B:>nahu, Japan. on or a bout 31 1'ay 1946., toroibl7 am telon
ioualy, againat her will b&w oa.rna.l. knowledge ot Ka&ulco YUl&d&. 

http:wrongtul.17
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He pleaded not guilty to and was found guilty of all charges e.Dd speoifioa.tions. 
Evidence of four previous convictions for minor offenses was submitted. Two
thirds of the members of the court concurring, he was aentenoed to be di•• 
honorably discharged the service, to forfeit all pay and allowances due or to 
become due a.nd to be confined at hard labor a.t such place a.a the reviewing au• 
thority might direct "for the rema.inder of hia natural life. 11 The reviewing 
authority approved the sentence, designated the U. s. Penitentiary, McNeil 
Island, Washington, as the place of confinement, and forwarded the record of 
trial pursuant to Article of War so½. 

3. As heretofore stated, the record revea.ls that only ·two-thirds of the 
members of the oou.rt present a. t the time the vote was taken concurred in the 
sentence. Article of War 43 provides, inter alia, that no person sha.11 be 
"sentenced to life imprisomnent, nor to'confi'iiement for more than ten yea.rs, 
except by the concurrence of three-fourths of all the memben present ~t the 
time the vote is ta.ken. 11 When confinement in excess of ten yea.rs ii imposed 
under a sentence in which only two-thirds of the members concur, the error 
may be ·corrected by reducing the confinement to ten years or leas {CM 238825, 
~, 24 BR 367J CM 249737, Cooke, 2 BR(NA.TO -M.TO) 166,167). 

4. For the reasons stated the Board of Review holds the record of trial 
legally sufficient to support the findings of guilty but legally sufficient to 
support only so much of the sentence as involves dishonorable dis charge, for-' 
feiture of e.11 pe.y and allowances due or to beoome due and ·confinement a.t hard 
labor for a period of ten years. 

~~ Judie A.dvooa.te 

2 
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JA.GK - CM 317251 1st Ind JAN231941 
Wb, JAGO, Washington 25, D. C. 

TOs The Adjutant General 

l. In the case of Private Grovers. B. Taylor (3649.3466), 3524th 
Quartermaster Truck Compe.ey, attention is invited to the foregoing holding 
by the Board of Review that the record of trial is legally- sufficient to 
support only so much of the sentence as involves dishonorable discharge, 
forfeitllre or all J>8.Y and allowances due 
at hard labor for a period or ten years, which holding is 
Upon reduction of the period of confinement to ten years v=~ 
authority to order the execution of the sentence_. 

. . 
2. This office was advised that Yokohama Base 

.31 December 1946, 1n view of which it is recommended 
General Court-Martial Orders be published in this 
general court-martial order is inclosed. 

J. The retum· to this office of this holding to~ with five 
copies of the published War Depart.merit general court--mart~rder is 
requested. . · 

2 Incls. THOMAS H. GREEN 
1- Record of trial Major General 
2- Draft ot GCl40 The Judge Advocate General 

c.M.o. 19, Jan. 29, 1947) 
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lfAR DEPARTMENT 
In the 0!1':1.ce ot The Judge Advocate General 

Washington, D. c. 

JAGN-04 3l7'Z74 

UNITED ST.A.TES 

v. 

Statt Sergeant EllVJ.RD T. 
JONES (33846049), Head
quarters and Headquarters 
Company-, Army Ground Forces. 

) 
) 
) . 
) 
) 
) 
} 
) 

MILITARY DISTRICT OF WASHIHl'l'ON 

Trial by o.c.M., convened at 
Fort )Iyer, Virginia, 12, 24 
and 25 Septen:ber 1946. . Dia-
honorable discharge and con-
finement tor five (5) ;years. 
Di.scipllnary Ba1Tacks. 

HOLilIW by the BOlRD OF REVIEW 
HARDY, JOIDlSON and TAIIDR, Judge Advocates 

1. The record ot trial in the case ot the soldier named above• 
has been examined by' the Board of Review. 

· 2. The accused was tried upon the following Charges and Specifi.-
0ations1 · 

CHARGE I: Violation ot the 94th Article of War. 

Specification: In that Stat! Sergeant Edward '1'. Jones, Head• 
quarters aid Headquarters Company, Anq Ground Forces, did,
on or about Septeni)er 6, 1945, introduce and record in hil 
personnel records a spurious sped.al order, to wit a •Head
quarters, 6th Engineer Special Brigade, O.tfice ot the Brigade 
Commander, Canp Gordon Johnaton, Fla 6 Sept 1945. 

Special Orders Nun:i>er 72 

1. Promoting the following named EK to the grad91 ind:1.cated • 
.A.uth: AR 615-S 

*** 
• TO BE llASTER SERGW'l' (Teuporary)
s/sgt. Edward T. Jones, 33 846 049 (502 6th r.sB) 

. *** 
.B,y order of Colonel Keri . 

omcliL: n/s SEBURN w. CARSON . SEBURN .... CARSON 
WOJG, USA, Asst .Adjutant WOJO., USA,Asst Adjutant 

I certify that this is a true extract ·s/Seburn W. Carson 
WOJO,USA,Asat Adjutant 

http:0!1':1.ce
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• 

1 CERTIFIED TRUE COPY (Signed) 
.ARTHUR J. NADEAU., Jr. 
Captain, C.E. 11 

promoting him., the said Sta!£ SergE;&nt F.dn.rd T. Jones., 
to Master Sergeant., which said writing he then knew was 
false and !raudulant., thereby frauwlently obtaining 
from the Government of the United States the sum o! 
about three hundred seventy one dollars ($371.00), the 
di.t'ference in pay of Master Sergeant of the army over 
Staff Sergeant for the period Sept,enber 6., 1945., to 

·~ .n, 1946, inclusive. 

CHlRGE II: Violation of the 93rd Article of War. 

Sped.f'ication: In that Staff Sergeant Edward T. Jones, Head
quarters and Headquarters Company, Army Ground Forces., 
did, on or about Sept 6., 1945, taJa ely make and write in 
his persozmal records the following words aoo figures., to 
w1t: •Br Sv Star, Northern France Campaign, Ltr ETOUSA 1G 
200.6 OFGA 25 Mar 45; Br Sv Star, Cent Europe Campaign., 

t Ltr ETOUSA A.G 200.6 Op GA 25 :Mar 45; Br Sv Star, Rhineland 
Camp, Ltr ETOUSA. -AG 200.6 Op GA 28 Jun 45; Br Sv Star, 
Ardennea Camp, Ltr ETOUSA A.G 2)().6 Op GA. 28 Jun 45; 1st 
Oak Leaf Cluster to Purple Heart., GO 118, 93rd Evac Hosp 
17 Feb 45; Bronze Star- GO #125 ETO 19 Feb 45; 2nd Oak 
Leaf Cluster to Purple He.rt., GO #97 91st Evac Hosp 15 
llar 45; Oak Leaf Cluster to &-onze Star GO /1275 ETO 23 
Mar 45; Croix de Guerre-avec Etoile de Bronze (Reg) 
Decision-No 332 Prov. Govt. Republic France Paris 25 
Jan 45"., which said writing he then knew to be filse 

. and of an official nature, which might operate to the 
prejudice of the. United States of America. 

CHARGE Ill a Violation of the 96th Article o! War• 

Specification: In that Stai'! Sergeant Edward T. Jones., Head
quarters and Headquarters Company., Ar!rq Ground Forces, 
did., at Washington, D. c • ., wrongfully and without authori. ty., 
on or about March 7., 1946., wear as part of his uni!o:nn, 
certain ribbons ·and decorations to which he wa:a not entitled, 
to wit: •.Distinguished Unit Badge, Bronze Service Stars for 
Nothern France Campaign and Ardennes Campaign., tm> O&k Leaf 
Clusters to the }urple Heart' Medal., Bronze Star Medal with 
Oak Leaf Cluster to the Bronze Star Medal., and the French 
Croix de Guerre avec Etoile"., this in violation of ~ 
Regulations 600-90 and a prejudice against good military 
traditions and discipline. · 

2 
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A.ccused pleaded not guilty to all Charges and Specifications and wu found 
guilty of Charge I and its Specification except the words •a certitl. ed true 
copy (signed) Arthur J. Nadeau, Jr. Captain, CE•; ot the excepted -.:>rds 
not guilty, guilt,- of the Specification of Charge II except the 110rds 
and figures •Br ST Star, Cent Europe Campaign, Ltr ETOUSA AG 200.6 Op Ga 
25 :Mar 45; Br ST Star, Rhineland Canp, Ltr ETOUSA AO 2J0.6 Op Ga 28 Jun 
45•; of the excepted words not guilt,-, an:i of Charge II not guilty but 
guilty ot a violation of the 94th Article ot War, and guilty of Charge III 
aoo its S~ci.fication. Accused was sentenced to be dishonorably discharged 
the service, to forfeit all pay and alloirances due or to become we, and 
to be con!:l.ned at hard labor at such place as the reviewing authority might 
direct tor five years. The revie1ring authority a_wroved the sentence and 
designated the East Central Branch, United States Di.scipllnar.r Barracks, 
Nn Cumberland, Pennsylvania, as the place of confinement, and forwarded 
the record of trial Jpursuant to Article of War 5oj-• 

.). The Board oE Revin holds the record of trial to be legall.T 
aufticient to support the findings of guilty of Charge llI and its Speci.
tieation. The only question to be considered is whether or not the record 
ot trial is legal~ su!ficient to support the findings of guilty as to 
Charge I and Charge II and their respectiTe Specifications. 

4. The Specification of Charge I purportedly alleges a violation of 
the 94th Article of War, This Article is concerned with frauds against 
the Gonmment in the nature of false or fraudulent claims. The Article 
states in pertinent part: 

, ' 
•Jny person subject to military law who makes or cauaes io 
be made arr:, claim against the United States or arrr otticer 
thereof', knowing such claim to be false or .traudulent; or 

* * * Who, for the purpoae of obtai~ * * * the approval, al-
lowance or payment of' an;y claim against the United States 
or against a:n.y otticer thereof, makes or uses Qr procures
* * * &n:3 writing or other paper knowing the same to con
tain any false or fraudulent llt&temants a * * * sh.all, on 
conviction thereof, be punished * * *•• 

\c The Specification of Charge I does not allege that the accused made a false 
or fraudulent. claim. It merely sets forth that accused "did introduce a:n.d 
record in his personal records, a spurious special order * * * which Mid 
writing be then Jcn81I' was .fals • and .traudulen-t, thereby fraudulently ob
taining from th, Government ot the United States the sum of * * * ($371.00)
* * *•• The Specification does not allege that accused either made a .falsa 
and traudulent claim or that he did the alleged act .for the purpose or ob
tain1.llg approval of' a .false and traudulent claim. Cll 154185, ill.bright. 
It is the opinion of the Board there.tore that the Specification !ails to 
allege an o!.t'ense under the 94th Article ot War., Since accused was 

,f>ti ,, 
~ 
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honorably discharged 8 November 1945 and the alleged offense occurred 
on or about 6 September.1945 a finding ot guilty under any other ap
plicable Article or War cannot be sustained. 

None of the decorations mentioned in the Specification en
titles the wearer to extra remuneration. Charge II was drawn as a 
violation of Article o.f' War 9.'.3 and the finding o.f' guilty by the court 
was ot a violation of Article of' War 94. It is the opinion ot the Board 
that the finding of guilty of a violation o.f' Article of War 94 cainot be 
sustained tor the reason that the Specification does not state·an offense 

· under that. Article in that it fails to allege the making of a false claim 
by accused or that he made the entries for the purpose of obtaining ap
proval or a talse claim. This· Specification likewise cannot be sustained. 
under any other applicable Article of War because of the subsequent 
honorable discharge. 

Under the provisions of 10 u.s.c. 1425 and paragraph 1042,, 
:Manual !or Courts-Martial, 1923, the maximum penalty that may be imposed 
upon accused is confinement at hard labor tor six months and forfeiture 
of two-thirds of his pay per month for a like period. 

s. For the reasons stated the Board of Review holds the record ot 
trial legally insutticient to support the findings or guilty or Charge 
I and its Specification., and of' Charge II and its Specification, but le
gally suf'.1'1.cient to support the findings of guilty of Charge Ill and its 
Specification and so much of the sentence as provides .f'or confinement at 
hard labor for six months and forfeiture or $50.00 of bis pay per month 
tor a like period. 

Judge Advocate. 

Judge Advocate. 

/ ,,.-;··
-~=~~;..;.,,;.."--"R--~/~O-AA~fGit..,,'...;;;.___, Judge Advocate. 

0 
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JAGN-CM 317774 1st Ind . J~~1. 8191} 
·wn, JAGO, Washington 25, D. c. 
TO: Colilllanding General, Military District of Washington, 

Room 5-B-5181 The Pentagon, Washi~ton 25, D. c. 

l. In the case of Staff Sergeant Edward T. Jones (33846049), Head
quarters and ~eadquarters Company, Army G~ K..,cfnes;,s, I concur in the 
foregoing holding of the Board of Review, ~;tp'f'~~e, reasons therein 
stated recommend that the findings of guilty,A~rg(I and its Speci
fication and Charge II and its SpecificatiCOJt. If. proved, that so much 

, of the sentence, as exceeds confinement at~rd lab \for six months. and 
forfeiture of $50.00 per month for a like ._Eeii~ be:\ti.sapproved, and that 
a Post Guardhouse be designated as the pllJ~f co~ement. Upon disap
proval of the findings of guilty of Charge 'i'.;i.aj,,its Specification aoo 
Charge II and its Specification and upon disa~i;i-bval of so much of the 
sentence as. exceeds confinement at hai:,i l'B2r for six months and for- . 
.feiture of $50.00 pay per month for a liket peri'}di you will have authority 
to order the execution of the sentence. ~"-- ......_./ 

2. When copies of the published order in·tnis case are forwarded to 
this office, they should be accompanied by t~ foregoing holding and this 
indorsement. For convenience of reference and to facilitate attaching 
copies of. the published order to the record in this case, please place 
the file number of the record in brackets at the end of the published 
order, as follows: 

(CM 317274) • 

l'Incl THOMAS H. GREEN 
Record of trial Major General 

The Judge Advocate General 
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WAR nEPARTMENT (271) 
In the Office or The Judge Advocate General 

Washington 25, D. C. 

JAGK - CM 317327 
27 January 1947 

UNITED ST.A.TES 

Te 

Captain KA.THLEEN B. NASH 
DURA.NT (L-918024), Women's 
.lrmy Corps. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

HElDQUARTERS COMMAND 
UNITED ST.ATES FORCES EUROPEAN THEATER 

Trial by G.C.M., conv.ened at Fra.nkfurt
a.m-Ma.in, GerillAlly, 22 August to 30 
September 1946. Dismissal, total for
feitures and confinement tor five (5) 
Yea.rs. 

OPINION of the Board of Review 
SIL~RS, MoAFEE and ACKROYD, Judge .ldvoca.tes 

l. The Boa.rd of Review ha.a examined-the record of trial in the case of 
tlw above named officer and submits this, its opinion, to The Judge Advooate 
General. 

2. Accused was tried upon the following oharges and specificationsa 

CHARGE I I Violation of the 61st Article of War • 
• 

. Specifica.tiona In that Ca.pta.in Kathleen B. Na.sh Durant (then 
!Captain Kathleen B. Nash), Women's Army corps, Headquarters· 
'Co:mmand, United States Forces European Theater, did, without. 
proper leave. absent herself from. her command at Reception 
Center Number 76 Fort Sheridan, Illinois, from about 29 May 
1946 until she was returned to military control on or a.bout 
3 June 1946. 

CHARGE II1 Violation of the 93rd Article of War. 

Specification.ila In that Captain Kathleen B. Nash Durant (then, 
Captain Kathleen B. Nash), Women's Army Corps, Headquarters 
Command, United Statea Forces European Theater, in conjunction 
with Colonel Jack W. Durant and Major David F. Watson, did, at 
or.near Kronberg, Germany, on or about 6 November 1945, felon
ioudy ta.lee, ateal ·and carry· away the following items of · 
personal property,•eaoh of a vaiue of more than JS0.001 

' ..... 

(1) l diadem p~arla and diamonds (50) l pendant, gold, wL th pearls, 
(2) l neoliaoe diamonds (cataract) a. jour 
(3) 1 emerald jewel (51) 1 pin, diamonds, 4 roaettes 
( 4) l riviere diamonds and drops . .. ' 
(5) l pair of big .ear drops diamond• ( 52) l pin, diamonds, l flower with 
(6) 2 rings with diamonds Z clusters 
(7) 1 lady' a watoh enamel diamonds . (53) 1 pin, 4 pearls.and diamond 
(8) 1 riviere diamonds .. splinter 
(9) l diadem (54) 1 pin. gol~, -with 2 i,.arls and 

1 small diamond 
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~10) l fan mother of pearl 
(11). 1 medal dia.monds and onyx 
(12) ·l amethyst diadem with diamonds 
(13)" ~l large amethyst necklace with 

diamonds 
(14) l small amethyst neoklace. with 

tiamonds 
(15) l buckle amethyst diamonds, 3 

. parts 
(16) 1 large·brooch amethyst diamonds, 

. 2 parts_ 
(17) 1 pai~ of ear rings 
(18) 4 not fixed &methyats with diamond 

edge 
(19) 2 ear ringa with pendants 
( 20) 2 big diamonds 
(21) 1 bit·di-amond as brooch 
(22) 1 big diamond with pearl •s brooch 
(23) 2 gold bracelets, blue ent.mel and 

diamonds with pictures ef Frie
drich Wilhelm IV and Queen 
Elisabeth of Pru~sia 1

(24) l necklace with 27 pearls and buckle 
(25) 1 diadem, pearls, with diamonds with 

single buckle (broken a.tone place) 
(26) 1 pearl - cha.in, 49 pearls 
(27) ·1 necklace, turquo1se, diamonda 
(28) 2 ear drops 

'l~) 1 necklaCf, gold with diamonds, 
cha.ngeable links, 17 links .:(30)1 1 necklace, silver\ (pbtiri.um) with 
pea.rla _ 

(31) l necklace, gold with Lapiala.zuli 
(32) 1 necklace, gold with several 

at6nea \ in egg shape 
· (33) 1 necklace, corals with pendant 

(34) 1 necklace, core.la with big atones 
( short chain) 

- (35) · 1 necklace, gold, thin with light 
pendant __.:.._ 

(36) 1 ·necklace, _ailver, thin with) 
pend.ant, sapphire with diamonds 

(37) 1 necklace, gold without pendant 
(38) 1 pendant, big sapphire with 

diamond edge 

. ( 55) 
( 66) 
(67) 

( 68) 

(59) 

(60) 
(61) 

(62) 

(63) 

(64) 

(66) 
(66) 
(67) 
(68) 

(69) 
(70) 
(71) 
(72) 
(73) 
(74) 

(75) 
• (76) · 
(77) 
(78) 
(79) 
(80) 
(81) 
(82) 

(83) 

(84) 

(85) 

(86) 
(87) 

1 Man'• watch, ;old with monogrl!-Ill 
l Lady's watch, gold with monogrBJI 
l pair of sleeve links,· gold with 
· · sapphires · 

1 pair of sleeve links, gold 
.with diamonds 

1 shirt atud, .._pphire with crown 
of diamond splinters 

1 shirt stud, pearls ' 
1 ring, with round turquoise and 

diamond edge 
l ring, with ova.l turquoise and 
· diamond edge · . 

1 ring, with sapphire and 2 dia.
monda 

l ring, gold with ruby and dia-
• monda 

1 brooch (sapphire) 
l bracelet, diamond 
l brooch, rose turralin 
1 bracelet, emerald, pearls, 

diamonds 
1 pair of buttons, gold, emerald : 
4 golden rings 
l ring 
l pin 
·3 roman cla.spa, gold 
1 golden man's watch with monogran 

and chain 
1 golden pin, monogram with orown 
l pin, black pearl. 
a buoklea, aquamarines, dia.monds 
3 shirt studs, pearls 
l brooch, topaz diamonds 
1 broooh, aolita.ire, diamonds 
1 gold bound Bible in ca.a, 
l,book, purple cloth binding,· 

•1m1tation of Jesus Cbria-t~ 
WTitten in French '· -· -

1 pra.yer book, bound in gold with 
1. blue oloth, 7 ribbons with 

pendants~ in cloth cover 
1 autqgraph book bound in red 

velwet with ribbon ties 
1 a.utograph book (with pictures) 

bound in light red cloth, tiec 
with ribbon _ 

1 small German Bible, bla.ck 
l small autograph book bound in 

red cloth 

2 " 
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(39) 
( 40) 

( 41) 
(42} 

(43) 
( 44) 
( 45) 

(46) 

( 47) 

( 48) 

( 49) 

1 pendant, big knot 2 diamonds (88) l pin, gold, with 3 sapphires 
. 1 pendant, big cross, 7 pearls ' and two diamonds 

with diamonds (89) l pin, gold, 2 sapphires, 2 
1 pendant, medal with gold and pes.rls diamonds 
l pend&nt, gold with turquoises (90) l pin, gold, with 4 pearls and 

and diamonds, horse~hoe form diamonds 
1 pendant, big a.methyst heart· { 91) . 1 pin, long, platinum with 
1 pendant, small a.methyst heart diamonds 
1 pendant, golden heart with (92) l pin, gold with emeralds 

en&mel and diamonds (93) l tie-in gold as a crown 
1·pendant, gold with, pears and (94) 1 bracelet, platinum with l big 

diamonds pearl, 2 diamonds and splinters 
], peno.e.nt, medal, gold with glass (95) l bracelet, gold with watch 

{Amor spotted) (square) 
l pendant, medal, gold with glass (96) 1 bracelet, gold chain with 

• (red orosa) sapphire and ruby 
l pendant, small golden ~rosa with (97) l br&celet, gold chain with 

diamonds aapphire and diamands 
(98) 1 bracelet, gold chain with 

ss.pphire, ruby and emeralds, 
horseshoe form 

(99) l bracelet, gold chain with pearl 
and diamonds 

{Item.a numbera aupplied. Items excepted in findi~gs omitted.) 

and of a total value of more than $50.00, the property of Prince 
Wolfgang von Hessen. 

Specification 21 In that Captain Kathleen B. Nash Durant (the~ 
Captain Kathleen B. Nash) Women's Army Corps, Headquarters 
Command, Unit~d States Forces European Theater, in conjunction 
with Colonel/ Jack w. Durant and Major David F. Watson, did, at 
or near Kronberg, Germany, on or about 8 November 1945, feloniously 
take, steal and carry away the following items, each of some values 

2 envelopes containing.jeW8ls 
(Items excepted in findinga omitted.) 

and of a total value. of more than 150'.00, tlw property of Prince 
Auguat Wilhelm von Prussia. 

Speoificati on 3a In that Captai ii Kathleen B. Nash Out-ant ( then 
Captain Kathleen B. Naah) Women'• Amy Corys, Headquarters 
Comn,Lnd, United Statea Foroea European Theater,:did, at or near 
Xron~erg, Germany, between 1 October 1946 and l April 1946, feloniously 

embezzle by fraudulently converting to her own use the fllowing 
itema of personal prope,rty, each of a value of more thAn $20.001 

(135) 1 silver pitcher· (171) 1 spoon, leaf design, silver 
{137) 
(138) 

1 silver turtle table bell 
1 ailver cigarette box with 

(172) 
(173) 

6 assorted small serving spoons, silve: 
2 sm&ll ladle shaped apoons, silver 

hinged lid and coin on top (174) l small silver baby food pusher 
{175) 1 gravy server,· initial "V" on· handle 
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(139) l pair small silver candle.holder• (158) l sma.11 crucifix~ silver 
(140) 2 small chalice shaped oupa (159 (159} l small woven basket, silver 
(141) l small white metal box, hinged (164)\ l silver salad fork 

lid, milking scene on bottom (165)' l ailver salad1spoon 
(142) l gold plated ailver Jewel box (168) 3 butter knives, silver 
(143) l small mustard jar with glass (169) l serving spoon, shovel shaped, 

lining, engraved Christmas 1891 silver 
on top (170) l anall serving spoon embossed . 

(144) l small food tray, silver with vertical figure on handl~ 
(148) l small round silver bowl with silver 

handle (176)! l silver spoon, engraved on fron~ 
(147) ,l small silver plate and back 
(152) . l pencil holder engraved·•wolfga.rig (177) l serving spoon, silver, figure-

25 March 1912• head stem 
(153) l whistle, white metal .(178). l tablespoon, silver 
(180) l silver picture frame (179) l grape sissors, silver 

·(154) l small wiite metal tube, approzi- (181) l silTer picture frame (glass.mately 5 incle s long broken) 

and the following items, ea.oh of a value of more than $50.001 

(134) l yellow metal stein with V3 on bottom (162) l arllll9d figure on horseback 
(136) 12 silver bread and butter plates {161) 2 small figures on horseback 
(145) l oval shaped silver tray on small square platform, 
(146) l small bowl, two handles _ · yellow meta.l 
(149} l silver pla.te, initials A.PJ with (163) l set, 12 each, ta.blespoons, 

crown on top ' forks' and knives gold with 
(160) 2 small figures of warriors on small assorted aemi-precioua atone 

square platform, yallow metal handles. (Some handles broken) 
· (182) l pair binoculars in leather case, (166) 1 set of silver service of 

No. 1554958; Prince von Hessen on ailver·inoluding 12 knivea, 11 
ca.se fcrka, 18 tableapoone, 6 demi

tasse spoon• 
(167) l set of 12 small demi-tasse 

spoons, silver 

(:ftem'numb-era correspondi~g; to item numbers on Prosecuti-on Exhibit 14 
supplied. •- .I.teQ ·. excepted \in findings omitted.)--- .. - ( .. 

and of a. total value of more than $50.00, the property of the 
United Sta.tea, intruated to her by the United States by 
virtue of her appointment as Officer in C~rge of Schloss Fried
richshof, also known as Kronberg Castle. 

CHARGE IIIi ( .J.t'1t1ding of not guilty). 

Specificationa (Finding of not guilti}~ 

Accused ref'uaed to plead to the charg~s and specifications and the trial 
proceeded •as if a-plea of not guilty had been entered" to each charge and 
apecifioation. The court found accused guilty of Charge I and guilty of the 

' 
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speoificati on thereunder except of the words and- figures •29 May 1946, • sub
stitu.ting ther·efor the words and figures "30 },fa,y 1946"; guilty_ of Charge II 
and guilty of Specification l thereunder except of the words and figures 
"Each of a value of more than $60.00" and of the iteJilS not shown on the 
Specificat:iron as copied above, guilty of Specif$cation 2 thereunder except 

• of the words ».nd figures "In conjunction· with Colonel Jack ii. Durant and 
1tla.jor David F. Watson" and "and of a. total value of more than $50.0011 ' a.nd 
of the items not shown on the Specification as ·copied above, guilty of Speci
fication 3 thereunder except of the words and figures •each of a value of 

, more than $20.00" and of the items not shown on the Specification as copied. 
above; and not guilty of Charge III and its Specification. No evidence of 
any previous conviction was introduced. Accused was sentenced to be dis
missed the service, to forfeit all pay and allowances due or to become due, 
and to be confined at hard labor at _such place as the reviewing authority 
might direct for five years. fhe reviewing authority approved the sentence 
a.nd forwart:!.ed the record of trial for action under j.r-tjiole of War 48. 

3. Evidence 

During the month ·or October 1944 Allied air raids on the German City 
of Frankfurt increased· in severity. A.t this time Prince Wolfgang of Hesse, 
whose home was destroyed by these air raids and who was 1f.e head of th• 
Hasse family, his older brother Phillip being in a concentration camp, held 
a conference with other member& of his family to determine what should·be 
do~e to safeguard th, jewels and other valuable property belonging to the 
House of Hesse and the individual members thereof. They decided to wall 
in this property at the family castle, Schloss Friedriohahof, at Kronberg, 
Germany, (hareinafter ca.lled Kronberg Castle), and accordingly Prince Wolfgang 
gave Herr Lange, the •chief ~f adminiatratibn" of the House of Hesse, instruc
tions to have a box made in which to place such· property (R. 101, 102, 108, 109). 
Herr Lange, acting on Prince Wolfgang's instructions, prepared a wooden box 
with a zince lining (R•. 77) into which he placed the jewels of the ~uae of 
Hesse, tliose belonging to Prince .hj_obard, Prince Christoph, Princes• Mafalda, 
Princess Richard, Princess ,Sophia (Princes• Cristoph), Prince Wolfgang and 
his wife Princes• Maria Alexandra, and the jewels and other property belonging 
to Princess Margarethe, the dowager Landgre.fin of Hesse (R. 68, 73, 
74, 76, 102, 159, 162). When he had finished packing the box the metal lining 
was soldered together and the wooden lid screwed on. He then turned the box 
over to Prince Wolfgang (R. 69, 266). On or about 30 October 1944. a hole was 
dug in the basement of Kronberg Castle under Prince Wolfgang•• direction e.nd 
Prince Wolfgang placed the box in this hole which was thereupon covered with 
concrete (R. 102). Prince Wolfgang •took over the responsibility of the 
box (R. 69, 106). He did not •abandon• the contents.of the box (R. 110). 
He was arrested and interned the same day the castle 118.S "oooupied" (R. 113). 

. .. 
At the time he paczked the box Herr Lange made inventories of ~~ ~Jewels 

therein belonging to the House of Hesse (Pros. Exa. 7,-7g, 7h - tranalation, 
Pros. Exs. 9, 9g, 9h), the Prince Richard (Pros. Ex. 7e - translation 9e), and 
to Prince Christoph (Pros. Ex. 7f •.translation 9f) (R. 73-75, 86). Prino• 
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Wolfgang inventoried the jewels therein which belonged to himself lind to 
Princess Maria. .A.lexandra., his -wife (R. 102. 111. 105) • and Princess Ma.rgarethe 
also inventoried her property which had been placed in the box (R. 1~5, 
156, lso•.-161J Proa-. Ex. 15 - translation Pros. Ex. ~5.A.). Princess, Sophia, 
who lived in Kronberg Castle, delivered to her mother~in-law, Prino~a 
Margarethe. for insertion in the box, •a diaiem and a necklace and a brooch, 
a.nd sapphires and diamonds and pearlaJ and one big brooch with pink stones 
and diamonds around it, and a diamond bracelet with a Greek key pa.ttern on 
it, and a diamond penda.nt" (R. 162, 163). Princess M&rga.rethe delivered to 
Herr Lange the property Princess Sophia. ha.d turned over to her (R. 186). 
Herr Lange was not given an inventory of the jewels or Princess Ma.fa.lda. 
'Rhich he pla.oed in the box and no inventory of these jewels or the jewels 
of Princess Richard, who was dead, was produced at the trl.a.l (R. 76). 

~ I
Princess Margarethe owned Kronberg Ca.atle and lived at this time in the 
so-called"ootta.ge• on the grounds (R. 156. 163). 

On 7 April 1945, Prince August Wilpelm·of Prussia was staying at the. 
"Cottage" in Kronberg with Princess Margarethe, his aunt, and on that date 
he was placed under arrest by Allied military authorities. After his · 
arrest he delivered certain item£ of jewelry and other property to his 
cousin, Princess Sophia, so tha.t she might safeguard them (R. 143, 148). 
These items were placed in an envelope CR. 144) which Princess Sophia.raub
sequently delivered to Herr Lange for safekeeping. Herr Lange opened the 
envelope in Princess Sophia's presence, me.de a.n inventory of the contents 
(Pros. Ex. 8 - tra.nsla.tion Pros. E,t. 10), placed the contents in five new 
envelopes, t•o of which contained jewels, and put the envelopes in a ·aa.fe 
in Kronberg Castle (R. 79, 80, 90. 95. 97, 169, 170). · 

Sometime between the 10th and 20th of April 1945, Kronberg Castle 
and its adjoining :buildings·: including the •cottage." were occupied by 
the •American• Army (R. 157. 163, 167, 175). From June until November 1945, 
Colonel Robert Q. Brown, an officer of the Army of the United States. was 
the Headquarter~ Commanda.nt of Supreme Headquarters, Allied Expeditionary 
Forces. •1ater to become Headquarters Commandant of the United States 

· Forces. European Theater.• As such. he was in charge of a.11 the •government• 
installations of Headquarters Command in Frankfurt, ot which Kronberg Castle 
was ·one. rhe officer in charge of the "Mess Section• was speoifica.lly 'in 
charge of the castle. Accused was the "Mess Seotion" representative a.t 
Kronberg Ca.stle from the la.tter pa.rt of June 1945 until\ abou~_: the first 
of February 1946, and was officer in charge of the C&stie (R. 342-344). 
Major Joseph·M. Hartley. 2nd. Hea.dquarters Command, USFET, was Special 
Service Officer. Headquarters Command. in·June 1945. and a.s cuch placed 
aocuud in charge of Kronberg Ca.stle. She was to "ha.ve full charge ot 
the Castle and to operate it as a. club and recreatiop center.• .A.ccuaed 
had authority to move property. around the .Castle grounds a.nd la.tar the 
"Mess Section• was allowed to us~ whateTer property they needed in other 
parts of "the area• but this authority did not give accused the right~tG· 
•transfer property back to the United States• (R. 344, 345. 351). Major 
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John E. Lennox. an officer of the A?11ly of the United States. was Mess 
Officer of Headquatters Comm.and, Supreme Headquarters. Allied Expedi
tionary Forces, during the year 1945 and unti 1 February 1946. , In the 
latter part of June of that year Kronberg Castle was put under "his 
section.• Accused was assigned to the "Mess Section" as assistant mess 
officer and further assigned by Major Lennox to Kronberg Castle. .She 
11as to take complete charge of the Castle. including the "Cottage." 
!twas accused's duty to safeguard all of the property· at Kronberg 
Castle ( R. 357-362). 

On and after 1 Ocu.iber.1945, Roy c. Carlton was assistant to accused 
i.1 the "Mess Section" and was stationed at Kronberg Castle. A German 
havin;; informed him that "he knew where something was burined which was 
very valuable." lw reported this information to accused. Accused ordered 
him to have it dug up. Carlton. accused and two Germana then proceeded 
to the 1 ower cellar of the castle and after digging through about an inch 
and a half of concrete they uncovered a wooden box. Inside the wooden box 
was a zinc box sealed with solder and inside the zinc box were some pack
ages wrapped in brown paper. Carlton. accused and two Germans carried 
the contents of the box to accused• s room. Thereafter. one Colonel Durant 
and one Major Watson were __observed to be in accused's room "once or twice 
a week." Accused'• orgnization at the time the box was unearthed was 
"USFET" (R. 116-121). 

About two da.ya a.fte~ the box /was found·. that is, about 8 November 
1945. accused ordered He~r Lange. through his secretary. Fra.u von Bochmann. 
to turn over "everything which was still looa.ted in the castle" (R. 169. 

,170. 172). Herr Lange thereupon surrendered to accused the envelopes and 
their contents 1'elonging to Prince August Wilhelm which he had been keep
ing 'in.his 11a.fe (R. 91~ 169. 170}. At the same time Herr Lange, again 
through Frau von Bochmann and at the request of Princess Margarethe. asked 
accused -what 110uld happen to the jewels which had been discovered. .A.coused 
replied that Princess Margarethe would find the jewels as she had left them 
upon her· r•Fn•. (R. 267)_. 

By paragra.ph 5. Special Orders Number 68. Army Service Forces. Ninth 
Service Command. Headquarter11 Separation Center,Camp Beale. California, 
9 March 1946, accused was granted 81 days lean of abHnoe effeoti ve 9 

-Ma.rob 1946, at the end of which leave. on 30 May 1946, 1he was to revert 
to inaoti ve status. Her mailing address llhile on leave was given as 1409 
3rd Street, Hudson, Wisconsin (Pros. Ex. 2. R. 38). On 16 March 1946. 
accused was paid $100 a.1 the first installment or-mustering out pay. 
which sum was repaid by accused on 4 August 1946 (R. 43; Def. Ex. A). The 
Separation Center. Camp Beale. California.- executed a. WD AGO .lt'orm 53-98 
•certificate of Service• certifying that accused "honorably'! 11erved in the 
aotive Federal aervice in the Army of the United Statea from 23 February 
1943 to.30 May 1946." Thia·form was dated 30 May 1946 (Def. Ex. D; R. 341).
By letter orders AGPO - A-C 201. Nash. Kathleen B., 24 May 1946. 110 much of 
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paragraph 5 of the above Special Orders as provided that accused wo'4d 
revert to inactive status on 30 May 1946 -.as revoked by order of the 
Secretary of War and by the same orders accused's unused leave -was ci.n
ceile.d a.nd she was assigned to Reception Station #7, ,L"ort Sheridan Illinois, 
to v.hich she was to report on 29 May 1946 (R. 38, Proa. Ex. 1). On 24 
May 1946, The ~djutant Genera.l sent to accused's mailing address a. t~le
gra.m advising her that orders were being mailed "recalling you to a.ctive 
duty effective 29 May 1946 and assigning you Reception Station Fort 
Sheridan, Illinois" (R. 38, Pros. Ex. 4). Accused did not report to Recep
tion Station #7, Fort Sherida.n, Illinois, a.s ordered a.nd was carried aa 
ab~ent without lea.ve, effective 0001, 30 May 1946, on the morning reports 
of that orga.nization (R. 65, 194; Pros. Ex. 6). 1he morning reports of that 
organization also show that accused was returned thereto under armed guard 
on 3 June 1946 a.nd·placed in arrest of qua.rters (R. 65, 194; Pros. Ex. 6). 
On 18 June 1946 a.ccuaed was paid •on terminal leave• for the period trom 
the 1st to the 27th of May 1946 and later was p&id on a aepara;te voucher 
"as active duty pay•, tor the period from the 28th of May to the 30th of · 
June 1946 (R. 41, 42). 

Accused's motion for a finding of not guilty of Clw.rge I and its 
Specification charging absence without leave having been overruled (R. 
294), accused, her rights a.a a witneu h."\ving been explained to her, 
elected to take the stand and testify under oath a.s to Charge I and i ta 
specification only (R. 379, 380). ~he testified that ahe •• in the _armed 
forces during "World War II" from 18 July 1942 until 9 March 1946 and 
that on the latter date she went on •terminal leave.• In April 1946, 
ah• •de an application for •re~entpy" into the active service rut her 
application vas not accepted at that iime. Not being able to get back• 
in the J..rmy or to go back to Europe she decided tQ. get married and not ~o 
back in the service. Ab.out 9100 P.M., 29 May 1946, she received a,elegram 
from the "War Department" •recallingtt her to active duty and ordering her 
to report to Fort Sheridan. She though this telegram was in reply to . 
her earlier request to "go back into aervioe• ao she sent & reply to Fort 
Sheridan, from Hudson, Wisconsin, referring to the orders requiriJJg her· 
te report to that station on 29 May 1946 and stating that _she did not de;. 
sire further active duty and that she "IIIIOuld-awa.it a reply (Def. Ex. I). 
No reply to this telegram was received. On 31 May 1946 she sent &not.her 
telegram to Fort Sheridan stating that since ahe had prertously been in
formed that.there was no chance of returning to Europe her fi&nce had re~ 
turned .trom that theater and had been released from the .l:r,ny, that they 
were :now: :111Lrried and on their honeymoon and that ah• would go directly-

. to Washington, D. C. and make an a.ppeal for a disch&rge (Det. Ex. J). • She 
U-.. -..nt to Chicago, •to go to Sheridan and straighten it out.• She arriTed 
in Chicago about 9130 or 10100 P.M. on a Sa-turday and •called" Fort Sheridan 
on Sunday, but •no one knew what I was talking a bouJ,.• Sha •s told to. 
•oom..~ out M0 nday.• She was "picked up• a.t 2100 .A..K. )londa.y Jlorning, a June · 
1946. She did not recall that ~n the preTioua Saturday aorning th9 mi.11 tar;y_ 
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police had come to her door in Hudson, Wisconsin. She was •paged• in 
the Chicago station upon her arrival there, but :41d not a.newer the call •. 
She •suppoaed" the military authorities were looking for her. She re
ceived the telegram ordering her to report to Fort Sherida.n tut never re
ceived the orders cancelling her terminal leave (R. 380-387). In her _ 
deposition, Eileen A. Lonergan, accused's sister, stated that she resided 
at 1409 3rd Street, Hudaon, Wisconsin, in the month, of.June 1946, and 
that on the lat of ..J~ a sergeant and a "WA.c• came to the- door alllrlng 
tor aocuaed. Tlw family wa.s not up at that time so the sergeant and the 
"WA.c• left. .lccuaed dreaaed and took her bag and --.llced out ot the house 
before the sergeant came back (R. 338, Def. Ex. C). 

-
Colonel Ralph W. Pierce, Provost Marshal General's Office, firat met 

accused in the Chicago office of Mr. Leonarda Keeler at about 10 A. M., 
3 June 1946. Mr. Keeler was •in the orime detection buainesa, •worked 
with the Illinois State Police as their •counsel" and advisor in crime 
detection laboratoriea and naintained hia own private officea in Chicago 
(R. 213, 187). Colonel Pierce introduced himself to accused and aaked her 
if ahe knew why ahe was there, to 'Which she replied that she_did not •un
less.it was for being AWOL.• He informed her of her rights under the 24th 
Article of War and stated that she need not answer any questions it she 
did not wish to do so, and that anything 'she did aay might be used against 
her. Sh~ then was asked if she waa willing to take the •Polygraph Test.• 
She was "entirely willing to do so" and said ahe had nothing to conceal. 
She 1Vas not told why she was going to t&.ke the test. Mr. Keeler, Major Salb 
and a Captain Cowie, WAC, were also preaent at this time (R. 213, 214, 215, 
219). Accused asked what a "Polygraph• was and Mr. Keeler told her it was 
a so-called lie detector. Mr. Keeler then led her into 8 the other room• 
and had the apparatl.is set up. .lt this timo he also told her that she 
need not take the test. He informed her that ahe 1raa suspected of a crime 
in the European Theater and asked her if she knew what it waa, to which. 
ahe replied tlat she had no idea. Ha read her a list of crimes which he 
described, and at the conclusion of this reading she aaid, •1 will take 
the test," whereupon Mr. Keeler "attached the ml.chine.• H• read her •the 
quntions" and after giving her a rest he administered another test. TM 
second test referred to the location of the jewels. After the tW0 tests 
had. been completed Mr. Ieeler informed accused of the result& thereof. 
The•• results were not made known to the court (R. 187, 188, 190, 191). Ac
cused asked Ur. Keeler, "7ihat will happen to me if I tell you the entire 
truth regarding the gem theft?• He replied that he was a ,civilian and 
could m&.ke •abaolutely no promisea." Accused finally told Mr. Keeler 
that she had •better tell" him 4nd that she v.ould tell him the entire 
truth. She made a verbal statement to him regarding the theft of the 
Jewels. Mr. Keeler then called in Colonel Pierce to take a formal state
ment {R. 191, 192, 200). Colonel Pierce had overheard the conversation be
tween accused and Mr. Keeler __ by means of a diotaphone (R. 220). Colonel 
Pierce explained the 24th '.Article of War to accused a second time and 
asked her if she was willing to make a voluntary statement. He told her 
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that she did not need to make a statement a.nd that whatever she said · 
might be used against her in a trial by court-martial or otherwise., .&,c.:. 
cused said she fully understood her rights and that she was perfectly 
willing to make a statement. She made a statement in question and answer . 
form which was ta.ken down in shorthand by Captain Cowie. The statement was 
completed about 1130 P.M•• whereupon all present. including accused, went 
out to lunch. .A.fter lunch they returned to Mr~ Keeler' s office and Captain. 
Cowie typed the s ta.tement while accused waited in the reception room. .A,fter 
the statement was typ_ed. accused read it over, initialed corrections made 
and the bottom of each page and signed the document (Pros. Ex. 18) •• 
Colonel Paerce "swore her in" before she signed it (R. 214, 215). On 5 
June 1946 Colonel Pierce again saw accused in Mr. Keeler'• office. /she 
had been talking in private with Colonel Durant. her '.husband. and at Col1:>nel · 
Durant's request. Colonel Pierce entered the room where she was located: 
She said she ha.d something tx> tell him and after she had spoken to him 
about •something else" he again warned her of·her rights under the 24th 
Article of War and told her that anything she might say would be used 
against her. She then made another statement which was typed by Mr. Keel.fr's 
secretary and signed by accused (Pros. Ex. 19. R. 216). On the morning of 
4 June 1946, Colonel Durantlha.d. complained that accused was being held in 
confinement in the •psychopathic Ward~ of the •post.• Colonel Pierce im
mediately called the ProTost )la.rshal and asked •if something could be done 
about it." Colonel Pierce·wa.s assured that accused would be moved (R. 217). 
Prior to the taking of the first statement accused had made no request for- , · 
counsel nor did Colonel Pierce. or anyone in his presence, tell her that. 
the War Department "ia not interested in any unfavorable publicity" and 
that she would not be :prosecuted if she made a statement (R. 220-221). 
Mr. Keeler did not, prior to the tak:in,i of the first statement. tell ac
cused that the Government was interested only in recovering the missi~g 
jewels and not in the prosecution of any individual (R. 202). At the time 
of the first interrogation accused did not a.ppear to be nervous and was ex
tremely cooperative and wi~ling to talk (R. 221). 

Accused, having been warned of her rights ·as a witness, elected to 
take the stand and testify under oath as to the circumstances surrounding 
the taking of the two statement,. She was apprehended about 2130 A.15.._ 
June 1946, at the La Salle Hotel in Chicago and brought to military 
police headquarters. _There she was fingerprinted and registered and waa 
;then taken to Fort ~heridan. arriving there between J140 and 4100 A.M. 
She was given & room by .the Provost Marshal of that post and ...-as told 
to be rea.dy to go back to Chioa.go at 7100 o'clock in the morning. She had 
no sleep no~ was she able to get any breakfast before she left for Chicago • 
.A.rriving in Chicago, she was taken to Mr. Keeler's office where she met Mr. 
Keeler, Colonel Pierce. Major Salb, Captain Cowie and a Mrs. Wilson. Mr •. 
Keeler told her that "Washington" was looking for several people •connected 
with a crime in the ET0." Accused 1a.iid she knew of no crime in the ET0 (R. 
236-238). Colonel Pierce said nothing about the 24th Article of War but 
did 1ay that taking the •test• was voluntary (R. 241, 242). Accused was 
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I 

then left alone with Mr. Keeler who asked her if she would mind ta.king a 
"test." She said she would not mind. Mr. Keeler showed her a thick docu
ment with affidavits from people in the European Theater who had con
fessed to "that orime 9 and accused's name was linked w.i.th it (R. 238). 
Accused asked Mr. Keeler what would happen to her if she told the whole 
truth and Mr. Keeler said he was a civilian and could make no promises 
(R. 242). After that. test Colonel Pierce returned and told accused that 
the Government :was only interested in getting back the stolen property 
and wanted to 9 ke ep ever-ything quiet and have no publicity9 J that the 
Government wa.s not interested in prosecuting anyone. Accused asked to 
see an attor.ney and her husband but both requests were refused (R. 238). 
Colonel Pierce did not wa.rn her of her rights under the 24th Article of 
War before taking down her statement (R. 242). The questioning continued 
until· about 12a30 P.M. Accused asked for food and was told that she could" 
eat as soon as she signed the statement. Major Salb told her that her 
sister was in tlie hospital with a nervous breakdown and that if accused 
llOuld make a statement "the family wouldn't be publicized and everything 
would come out all right.• Accused went to lunch about 2100 P.M. before 
the statement was signed and returned to Mr. Keeler'& office where she 
was kept waiting in the reception room until 9100 P.M• .At 2130 P.M. 
her husband had been brought in w.i.th two "plain clothes men" but accused 
was not allowed to •see" him {R. 238, 239). She read the statement signed 
_b7 her .tha t day and made changes thereto in her own ha.ndwri ting. She did 
not remember.reading the phrases "do you understand that you do not have 
to say anything; and that anything you say may be used against you in trial 
by court-martial or otherwise" and "is made of my own free will and accord, 
without any threats or promises being made and without any duress being 
used in any manner whatsoever,• appearing in the statement. tor she did 
not remember anything that day. She "would have signed !anything that day 
to get rid of those men, those people" (R. 244, 245). · 

L . 

At 9:30 P.M. she went to dinner and was then ta.ken to Fort Sheridan. 
She arrived at Fort Sheridan about 11:00 P.M. and waa put in a "cell" in 
an "insane aaylum9 (R. 239). It was stipulated between the prosecution. 
defense and the accused that if Colonel David L. Robeson, Commanding 
Officer of Fort Sheridan Station Hoapital, were present in court he woul4 
testify that accuaed was bonfined in Ward 2 of the Statio~ Hospital, th9 
payohopathic ward, frcm about 11100 P.M., 3 June 1946, to about 111,00 A.M., 
4 June 1946; that there were no sanitnry conTeniences in- the cell itself'J 
that the windows are barred. and the cell has a regular cel;L door; that tha 
cell occupied by accused could be fully observed from both the hall and 
the opposite cellJ that th• opposite cell was occupied by male patientaJ 
and that on 5 June 1946 accused was placed in the isolation ward of the 
station hospital (R. 226). Continui~g accused's testimony, after she 
was put in the •cell" she was given a pair of "GI" pajamas and a robe and 
shoes. She complained of the lack of privacy and asked if the light could 
be turned oft• which request was denied. She was told that if she wanted 
latrine privileges she could ask the guard. The guard was a male guard. 
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The •ce11• had three or four grilled windows and a regular cell door. The 
bed wa.a in the middle of the floor and there .,,-a.s no other equipment. All 
night •MP guarda were peeking in at me wanting to know who the WAC was. 
W&s she crazy? "hat na the matter, etc.• At 11:00 .A..M. the next day 
her clothe a were brought to her md ~~- was ta.ken to the Provost Ma.rah.al' a 
office. There ah• compla.ined·abcut heriaccommodationa • .A.t this time ah• 
again asked for legal counsel which request was refused. She was then 
taken to the 9 isolation ward" and ordered to go to bed and •to sta.y there 
.until they wanted me in Chicago.• She went to Chicago about 9:00 P.M. 
and remained there, in Mr. Keeler•s office, until about 12:00 ·P.M~i While 
in Mr. Keeleris office, Colonel Piere• asked her to call her husband and 
request him to make a statemi1nt. Thia she did, bit her husband sa.id he 
had nothing to aay (R. 239, 240). .A.t the iaolati.on ll'lt.rd she had a private 
roOlll with a ·private ,toilet. It was a. very small room with a bed, a chair 
•and a UC MP litting in the chair• (R. 250). The next day she si€11,ed 
another statement. siw did not remember reading the phrase expla.ining her· 
rights under the 24th .Article of War appearing at the top of this statement 
(R. 249). 9 They never read the 24th Article of Wa.r. They didn't have it 
and no one could get it• (R. 241). 

, 
The two statementa of accuud, Prosecution Exhibits 18 and 19, respec-· 

. tiTel7, "Wre admitted in erldence over defense ci:unael 's objection and read 
to the pourt (R. 254). In tha first statement aoouHd stated that on 29 
May 1946, at 9100 P.M., in Hudson. Wisconain, ahe receind otfioial orders 
to report to Fort Sheridan and that ahe did not com.ply with these orders. 
While ahe was on duty in Kronberg Castle one Herr Weiss told the •ss 
Hrgeant, Sergeant Carlton,· :t;hat there were jewels buried in the castle. 
Weiaa and Ca.rlton dug up a boxJin her presence and brought the pa.ck.ages 

. contained therein to her room~ '!he next day, accused and Carlton opened 
up the packages and found they contained 9 braceleta, tiara.a, fa.ns, and 
B~blea, clips.• She put the jeW"elry in her clothes closet. -That eveniDg 
Colonel Durant came t_o visit a.ccuaed and the jewels were spread out on th• 
floor. Accused and Colonel Durant discussed what; they should d.o w1 th them. 
They tirst decided •to turn them in, then to take just a few pieces and 
then to take all of, it •. • A few days later, Major Watson rlaited accused. 

_and the jenls were spread out on the floor again. Colonel Durant waa also 
there at this time., and the group further discussed the diaposition of the 
jewels. l'hey decided·to keep all the "jewelry" and diTide it !'our ways; the 
four people sharing in the division being accused, Colonel Durant, :Major 
Watson and Sergea.nt·carlton. The jewelry was left in her possession, how
ever at that time. ll'he;u aocuaed returned to the United States she brought 
soma of the jewelry, Colonel Durant bro~ht some •and ft mailed the Bibles 
and stuff." She •1iu.girwd• it was her intent\on to sell ~ je-..lry and 
to divide the proceeds equally between the four meabera of their group. 
The jewelry had been found in October or November and acouud did not leave 
the European Theater until Februa.ry. ~in& this period it ~t in accused's 
posaeuion.moat of the time, ·except that at ,one time it n.s/•col. Durant•a, 
and in silver roO!ll.• Accused thought ah• brought back a.pproximately one-halt 
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of the jewel:ry. ::-.iajor Watson mailed her a packa0e containing Bibles, ~ ·fan, 
two .a~h trays and a snuff box. She "hid" the jewelry she brought back at 
her sister's home, under the eaves in the attic. She estimated the value 
of th.e jewelry at 11 $50,000, maybe not that much. 11 She' had not disp_osed of 
any of the jewelry. .'.>ne remembered a diamond wrist watch and ring to 
.match, a emerald ring, some diamond band bracelets, cuff links, a stick , 
pin, .n4scellaneous rings, and some pins and clips set with rubies and · 
diamonds as among the items of jewelry. She was willing to turn over the 
jewelry in her possession to the proper authorities. In her second, or 
supplementary, state::i.ent, accused said that the jewelry she had not brought 
back with her was left 111 the care of Colonel Durant and Major Watson. 
Some of the jewelry had been "broken up" by punching out the stones and 
cutting up the moWltings. Accused did not know what disposition had been 
made of the moWltings. She 11Didn1 t bring back any:thlng that might be iden
tified.11 All the items shown on "photographs ifl .to #711 were among the 
items takeri b,- her from Kronberg Castle with the exception of Item 151, 
a sleigh, which was given to hSr by Frau von Bachmann. All the i terns 
"numbered 1 to 19.311 were left by her at her sister• s house at 1409 .3rd 
Street, Hudson, Wisconsin. Ite~ numbered 90,146,151,155 and 180 through 
191 were malled to her at_. that address by Major Watson. · 

.On the afternoon of 3 June 1946, after lwich, accused wrote a note ad
dressed to her sister,.Eileen Lonergan, 1409 .3rd Street, Hudson, Wisconsin, 
stating that she had confessed and requesting that the jewelry be turned · 
over to the bearer of tt;e note and gave this note to Major John D. Salb, 
Provo'st Marshal General's Office (R.125,126,206). 'Ihis note was admitted 

. ·in evidence as Prosecution Exhibit 11 arid reads as follows: 
"J June 1946 

"To Eileen, Jack or .David -

"I have confessed to having the box of jewels, bibles & fan 
that I hid in the attic will you please give same to officer 
preseriting you this note, Major John D. Salb, our code "qemetery11 

_,oes - Sorry to cause you so much grief and I don' t deserve you 
1 to worry over me anymore. 

Love 

Vonie 

(Kathleen B. Durant).• 

Major Salb asked accused what. the code word •cemetery" meant and she told 
him "that it was an agreement between she and her sister, and that if any
one came to her sister with that word 'cemetery' it would be a signal for 
_her sister to tum over the jewels" (R. 126)~ After receiving this note., 
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Major Salb went to Hudson, Misconsin. He joined Mrs. Lonergan, her husband 
and ·her son on a street comer in "down Town" Hudson. They were not under 
arrest. With them be proceeded to the Lonergan home in a "carry-all, kind 
of a half truck and half sedan.• On the way Mrs. Lonergan seemed 11ver,r 
upset, nervous, eto. 11 When he arrived, there were mill tary police sta
tioned about the house 'Who, he believed, were armed. These guards we~ 
dismissed (R. 135-137). Major Salb and his official party entered the 
Lonergan home with the Lonergan family, the official party consisting of 
a ·first lieutenant, a photographer who was not a military policeman and 
one other first lieutenant who was a militarJ policeI!lqil. '.Lhis latter 
officer was armed but did not have his arms showing (Ii. 137,138, 181). 
llajor Salb did not have a search warrant and did not intend to make a 
search. He explained to Mrs. Lonergan that he had no right to come in 
her house and make a search and told her what he had come for. She and 
her husband immediately started bringing articles of jewelry,_ ~1lverware, 
·goldware, gold plate ware, silver mugs, boxes and Bibles out to him fran 
various rooms in the house. Some were in the bedroom., under the bed., some 
in the dining room., some in the living room., and another group in a part 
of the house unknown _to Major Salb (R• 123., 138,183). 'Ihere was _also an· 
opened Yt'Ooden box (Pros. Ex. 17) addressed to accused and bearing the 
return adress "Maj. D.F'. Watson 0909086 G-l Div. Gq. US1"El1' which con
tained 11 'lhe Queen Victoria" books and sev~ral Bibles or prayer books 
(lt. 179-181). All these items., including the contents of the wooden 
box (R. 179)., were numbered and a label attached to each for identifica
tion.· There were 193 items in all., iOme i terns consisting of sets of several 
pieces (R. 127.,128; Pros. Ex. 12). Major Salb supervised the taking of, pic
tures of these items (H. 132; Pros. Ex. 13 - seven pictures numbered 1 to 
7). He then wrote out an invento:ey of the items (Pros. Ex. 14)., assign-
ing the same number <to each item on the :i.nvento:ey· as the number wi tli which 
each had been tagged (R. 133). Mrs. Lonergan read the invento:ey., checking 
off each item., and signed it in Magor Salb' s presence (R. 13.3,18,3). These 
events in the Lonergan home took place on the evening and night of 3 June 
1946 and the early morning of 4 June 1946, over a period of approximate~ 
seven hours (R. ]32.,137). The items included in Prosecutions Exhibit 12 
remained in Major Salb' s custody from the time he obtained them in Hudson 
on .3 June 1946 to the date of trial (R. 129). Prosecution Exhibits 12', 13, 

. 14 and 17 were admitted in evidence, defense counsel having objected to 
their admission on the ground that they were obtained as a result of. an 
unreasonable and unlawfu~ search and seizure. _(R. 133,134.,180). 

Prince 1'folfgang of Hesse identified the following i te:ns in Prosecution 
. Exhibit 12 as property belonging to his wife which he had placed in the box: 

Item 
Number Description in Prosecution's Exhibit 14 

l Bracelet, appearing to be diamond., with what appears•~ be 
a pearl set in the center. , 

Necklace af large bead.a,' coral colored. 
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59 Necklace of small beads, coral colored. . 
61 Gold type chain.necklace with round pendant, screen 

effect, set with what appears to be pearls. 
Heart shaped locket, pink, set with what appears to_ 

be a diamond. 
72 

63 

Stick pin, crown design,· set with what appears to be 
. diamonds. 
Necklace, appearing to be gold, with what appears to 

_be 3 small pearls and two enameled red stones. 
57 Necklace, app,aring to be gold,. with small link and 

ball design, with intermittent blue stones. 
54 Necklace, appearing to be pearl, with large bar links. 
10 Ring, with large blue or purple setting. 
13 Ring, with oval setting, appearing t.o be diamond, with 

oval blue stone in center. 
15 Ring, appearing to be diamond, with cross in center made 

of red stones. 
24 Pair of earrings, 11.ppearing to be diamond studded with a 

drop setting of a large blue stone. 

55 

He also identified Item 42 (described in Pros. Ex. 14 as a single shirt stud 
or cuff link, circular in shape, appearing to be diamond, studded with a blue 
stone in center) as a button belonginglto him which he had placed in the 
box. All these items ]'8re included in the inventory which he had previously 
given the court. He was not asked whether he could identify other items in 
Prosecution Exhibit 12 (R. 140-142) • .. 

Princess Margarethe of H~sse identified the following items in Prosecu
tion Exhibit 12 as property belonging to her which smhad delivered to Herr 
Lange for insertion in the box: 

Item . 
Number Description in Prosecution's Exhibit'l4 

2 Ros~ pin. 
9 Ring, which appears to be pearl, with red stones in 

horseshoe shape. 
21 Horseshoe shaped pin, with red stones and what appears 

to be diamonds at the tip.
155 · Fan, appearing to be mother of pearl, trimmed in yellow 

metal with red, white and blue stones, flower design, 
"M" on one side. 

105 Bell shaped pendant, purple colored stone, set with one 
red and one green stone. · · 1 

. 3 Bracelet, appearing 'to be diamond, with blue stones. 
146 Small bowl, embossed grapes and fruit in bottom, white 

metal, two handles. 
183 • Yellow metal bound Bible in case. 
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' 
~ Bible, yellow metal bound, with blue cloth, seven ribbons 

with pendants, in satin type clpth cover. 
185 BoolJ:, purple cloth bound, "Imitation de·Jesus Christ.JI 
186· Autograph book, bound in red cloth, tied with ribbons. 
187 'Autograph book (with pictures), bound in light red cloth, 

tied with ribbons. - · · 
188 _Small Gennan Bible, black. 
189 Small autograph book, bound in red cloth. 
190 . German Bible, nDie Heilige Christ," in black cardboard 

box. 
. 

She identified Items 134-137,138,140-142,144,145,147,148,165,169-179 as 
having been in the "Cottage11 ; Items 143,160-164,180,181,192 as having been 
in the castle; Items 150 and 152 as belonging to a son and Item 167 as be
longing to a daughter. These items, with the exception of Iteir.s 150 and 
192, a colapsible cup and Slllall wooden box, respectively, a re described -
in Prosecution. Exhibit 14 substantially-as they are described in Specifica
tion 3 of Charge II (R. 155,157-161). 

Princess Sophia identified Items 49,89,118,137,l.56-158,164,174 and 
182 in Prosecution Exhibit 12 as her property. Item 49 is described in 
Prosecution Exhibit 14 as a bracelet, appearing to be diamond., rlth three 
square red stones, Item 89 as two napkin rings appearing to be silver, Item 
118 as a small grayi§h green figu?l, appearing to be jade, !tes 156 and 157 · 
as fans, and Items 137,158.,164,174 and 182 substantially as they are p.escribed 
in Specification 3 of Charge II (R. 164). · . 

Prince August Wilhelm of Prussia identified the follol'ling items.in 
Prosecution Exhibit 12 as property- belonging to him which he had delivered 
to Princess Sophia for safekeepings · 

Item 
Number · Description in Prosecution's Exhibit 14 

26 Pair of cuff: links with large square blue stone. 
.32 Pair of cuff links., circular in shape,- with what appears 

to be a pearl svrrounding a red stone. 
33 Pair of cuff links, circular in shape, appearing to be 

studded with small diamonds, green stone in center. 
39 Pair of shirt studs or_ cuff links ·appearing to be' gold, 

with what appears to be .a pearlJ · 
67 Pi.n., turtle design, set with what appears to be diamonds_,. 

and rubies. · 1 __:: · 

69 Pin, bird design, set with what_appeArs to be diamonds~ 
71 .. Pair of cuff links, circular, lavender center, surrounded · 

by gold type rim, surmounted by crown and crest appearing · 
to be diamond studded. - · .. • 

76 Pendant, maltese cross, studded with stones appearing to 
· be diamonds. \ 
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Item 26 was a gift fr:Jm the Queen of Bulgaria, Item 33 a gift from his mother, 
Item 67 a gift from the King of Bulgaria, Item 71 a gift from the King of 
Bulgaria and Item 76 a Christmas gift _from his parents (R. 144,145). 

Heinrich Hercher, of Frankfurt am Main, Germany, had been a jeweler 
for thirty years. He ha.d seen the Hesse jewels. During his thirty years 
experience he had engaged in the buying and ·selling of /jewelry wi. th all 
nationalities, specifically, Russian, Dutch, American, English and French. 
He sold diamonds, rubies, sapphires, and pearls with and wi_thout settings. 
He had appraised and set :t,he prices ·of jewelry and had personally sold 
items similar. to the Hesse jewels, including $10,000 pearl necklaces. 
However, since 1943 all sales of jewelry had been forbidden in Germany
(R. 27?,275,276,278). Nevertheless, although he had not been in the United 
States and had not done aey business in the United States since about ten . 
years before the war, he was of the opinion that he could state the prices • 
of jewe,lry in the United States today, for all such prices were international. 
Prices in the United States, however, were_higher than in France, Gennany, 
England and other countries. He was !acquainted wi. th the prices of second 
hand as well as new jewelry (R. -2?8,280,281,284-286). He appraised the 
items listed on Prosecution ~bits 7, ?e,7f,7g, and 7h as each being 
over $50 in value and assigned values tu various items contained in Prosecu
tion Exhibit 12 as followsa 

Item 
Number 

... 
Deec rlption (Pros, Ex, 14 

46 Bracelet,: appearing to be diamond with 
red stones in the center 

about 
$6,500 

48 Bracelet, with what appears to be diamond 
and rubies $101 000 

52 String of what appears to be pearls about 
$8,000 

155 Described above $2,500 

22 Pin, appearing to be diamond with what 
appears to be nine diamonds at tip 13,500 

- 23 Pin, similar to above but of smaller 
shape· 

·about 
$18,000 

79 Necklace, appearing to be pearls, with 
clasp studded Ydth what appears to be 
diamonds 

about 
$121000 . 

3 Described above about 
$2~500 
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Items l to l3J (jewelry) were of a total value of over ~50 and Items 134 
to 193 (other property), excluding Items 155, and 182-192, were also of 
a total value of over $.50 (R. 272,273,274,279,280,282). 

,4~ Special Matters 

On 17 August 1946, accused made application for leave to file a petition 
for a writ of habeas corpus in the Supreme Court .oLthe United State~-. On 
14 October 1946 this application was ·aeniea-.ror"want of original jurisdic
tion to entertain such petition in that court (Bx Parte. Durant, 67 s. Ct. 
39). 1he objections raised in the petition were brought to the attention 
of the court-martial in this trial (R. 17--27). These and other special 
matters vlill now be considered. 

Jurisdiction 

Accused claims ·that she had been discharged fziom the service and had 
become a civilian, that she was subsequently "recalled to active duty,n 
and ·that she is not, therefore, subject to trial by general court-martial 
for offenses committed during her prior term of service. This claim ap
pears to be based upon _the orders of tre Separation Center at Camp Beale 
of 9 1Jarch 1946 placing her on what is loosely known as a "terminal leave · 
status,"·the payment to her of the first installment of mustering out pay, 
the execution by the Separation ·center of a "Certificate of Service" and 
the telegran from 11.e Adjutant General of 24 lfay 1946 advising her that .. 
orders had issued 11 recalling11 her to active duty (R. 14). It was apparent'.cy" 
for this reason that she refused to plead to the charges and specifications 
(R. 49,50). 

. ~_Board of Review has held that jurisdiction as to an offense com
mitted during a period of service which has terminated by relief from ac- · 
tive duty is not revived 9Y' re-entry· into or recall to active military service 
where the provisions of the last paragraph of the 94th Article of War are 
not applicaole and such relief from active duty has not been obtained by 
fraud (CM 307101, Allen; CM 283459, .Ba111; CM Jl.2219, Murray:, V..en,orandum,). -. 
However, in the opinion of the Board of Review~ this accused had never been 
relieved from active duty and,· despite the language in the telegram of '1he 
Adjutant General of 24· May 1946, had never been "recalled" to active duty. 
By- the plain tenns of the orders of the Separation Center of 9 March 1946, 
accused had merely been granted 81 days leave of absence, at the end of 
which leave, on JO May 1946, she was to revert to inactive status~ It is 
manifest that during such leave she was still_ on an active status and that 
such lea,;·e could be rev_o~_ed !lt ant, time at the pleasure of the Government. 
On 24 May 1946, before this 1eave had expired, the orders of the separation 
center, in so far as they provided that accused would revert to inactive 
status on JO May 1946, were revoked by order of the Secretary of War and by 
the same order her unused leave was cancelled and she_ was 1 req""ulred._ to report 

18 .. 

http:apparent'.cy


(295) 

to Fort Sheridan on 29 May 1946. The Adjutant General's telegram advising 
accused that she had been 11 recalled11 to active duty was oerely an inartful 
paraphrase of this order of/the Secretary of \'Tar. 'Ihis conclusion is in 

· no manner weakened b-J the payment to accused of the first installment of 
mustering out pay, which she repaid, or by the execution of the "Certificate 
of Sez:vi_ce. 11 Mustering out payments are made as a matter of adrni.nistrative 
expediency before the e~iration of "terminal leave11 on the faith that the 
in future separation orders will not o:rdinaH.13' be :revoked; (see par. 12, 
AR 35-2490, 20 Feb. 1946) and "Certificates of Service" are likewise executed 
by Separation Centers throughout the United States, often before ·receiving 
notice that the separation orders concerned have been revoked by higher 
authority. iurtherm.ore, a "Certificate of Service11 is in no wise a certi
ficate of discharge. It merely recites the fact of honorable service for 
the infonnation of those who may ce interested therein (see Ar 345-500, 
10 May 1945). The payment to accused on 18 June 1946 of •terminal leave•. 
pay for the period from the lst to- the 27th of May 1946 and the later payme'ht 
of •active dut_z_pay11 for the period from the 28th of May to the 30th of June 
1946 was \perfectly: consistent 1l'i th accused's status as affected by the order 
of the Secretary of War of 24 May 1946. That status is one of continuous 

, active duty from some time prior to the commission of the offenses charged 
against her to elate. Accordingly, there has been no intern1ption of general 
court-martial jurisdiction over accused. This being so; it is unrtecessary 
to decide whether accused, as a-civilian or as an officer l'lho had been "re
called• to active· duty, would' have been subject, under the 12th Article- of 
War, to the jurisdiction of a general cou~rtial sitting in occupied 
territo17 and acting in the place of the local courts to enforce the law 
of or to keep order in such occupied /territory' (see CM 302791, Kaukorei t) •. 

Pending Charges 

Accused ~bjected ·to proceeding with the trial on the ground that on 
15 June 1946 she was served with charges in the hlili tary .District of Wash
ington, which charges were ~sed on the same facts ,as those recited in the 
charges and specifications upon which she -was tried herein, and that such 
prior charges were ·still pending (R. lJ). Although it is true that where an_ 
accused has been convicted of a certain offense and a review is pend.in8, a 
trial against him on the same state of facts and for the same offense should 
be continued until the determination on _review (see CM 255663, Davis, 3- BR 
(Ero} 59,75), here there was no claim that the·prlor charges had ever been· 
brought. to trial and it is therefore obvious that this accused cquld not have 
been'ihamed\ b;y their mere.pendency. In the event tbat~such charges are -
brought to trial at a future date, this completed trial may be brought to 
the attention of the court. . ihe court, in the instant case, did not err· in 
overruling this objection and proceeding '!f1th the trial. 

Insufficient Investigation 

Accuaed complained that the pre-tria.J:- investigati~n was no~ conducted 
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in accordance with the 70th Article of War and paragraph 35 ·of the Manual 
for Courts-Martial, 19281 in that the investigating officer called no wit
nesses and based his recorn:nendation for trial by general court.-ma.rtial o~ 
on a synopsis of the expected testimony, the opinion of the Staff"Judge Ad
vocate, a purported confession of accused and the written statement of one 
witness (a. JO). From the investigating officer's report which accompanies 
the record of trial, it appears that at the fonnal investigation on 10 
August 1946 the investigating officer had before him and made known to ac
cu_sed and her counsel smmnaries of the expected testimony of Herr µmge, · 

. Frau ~'?~_Boc:hmann, Princess Margarethe, Prince Phillip, Prince Wolfgang, 
_Princess ~, lliJy Carlton., Leonarda Keeler, Captain Cowie and Major 
·Salb. He e.]so had in his file a statement of Herr Lange., extract copies 
of moming reports of Fort .:iheridan and the two statements of accused 
(Ex.- A). It does not appear that he had received and opinion o£ the Staff 
J1.1.dge Advocate. Accused requested through .counsel that the investigation . 
be postponed until the witnesses Prince Wolfgang., Prince Phillip and Ro,y 
Carlton could be made available (Ex. B). 'lhe investigating officer determined 
that BDy Carlton was not in Europe and was infomed by Headquarters., United 
S~tes Forces, European Theater., that Prince Phillip and Prince Wolfgq 
were •not available in Frankfurt today• and that they were interned and 
physically :present at an internment inclosure in Dannstadt (Ex. C). 

Since 1924 the principle has been firmly established that the pre-. 
trial investigation required by Article· of War 70 and iparagrapli] ~S of the 
Manual for Courts-Martial., 1928., is a matter of procedure only and does 
not affect the jurisdiction of the court. Holdings by the Board of Review 
to this effect have been uniformly approyed by 'lhe Judge Advocate General 
and then by the PresiC,.ent, as confirming authority. Non-compliance with 
the prescribed investigation procedure will constitute fatal error only 
where accused properly objects thereto at the trial and, considered to
gether with the whole proceeding against accused., such non-compliance 
amounts to a denial of due process of law (CM 257824, ~.. 50 BR 179, 204; 
CM 229477., noyd.., 17 BR 149.,153; CM Z"/3791., Gould., 47 BR 29,57) •. This 
construction of Article of War 70 by the officers c;harged with its inter-
pretation by Congress. (AW 50½) is entitled to great weight (Stout v. · 
Hancock., 146 F. 2d 741.,744). Although in the case of Hicks v_fil.c!ll (64 · 
F~ Supp. 238) there is dicta to the effect that the investigation procedure 
iaid~cnm by Article of War 70 is mandatory-., 11e de8Ill that such diets was 
unnecessary to the decision in that case., for the court !ound that there 
had been a denial of due process of law in both the investigation and the 
trial.· 

However, the Board of Review is of the opinion that there was substan
tial compliance in the instant case with the provisions of Article of ll'ar 7P 
and paragraph 3.5 of the Manual. 'lhe mentioned paragraph reads., in parts 

. ~- ~t follows in 'this paragraph (3.5a) is primari~ intended to 
indicate a P1'?Per procedure in the more usual cases. Variations. to 
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save labor, time, or expense, or designed to meet other cases,·£.!: 
exceptional or local conditions, or for any other good reason, are 
not only pemissible but should be adopted, provided the spirit 
and purpose.of .the statutory .requiremefits quoted above are carried 
out.· The investigation should be prompt, dignified, and military 
***• Instru.ctions.- *** All availahle witnesses who appear to he· 
rea:,onabzy necessqry for a thorough and impartial inve·stlgation · 
will be called and examined in the presence of the accused. Ordi
narily application for the attendance of any witness subject to 

. military law will be made to such witness• s immediate .commanding 
officer. The decision of the officer exercising surmnar;y court
martial jurisdiction over the· command to which the witness belongs 
as to availability is final.*** Where the investigating officer 
makes known to the accused the substance of the testimony; expected 
from a witness *** and the accused states that he does not desire · 
to cross-examine sueh witness, the witness need not be called even 
if available. *** To the extent required by fairness to the Govern
ment and the accused, documentary evidence and statements of non 
available witnesses will be shownt or the substance thereof will 
be made known, to the accused," Underscoring supplied.) 

Article of War 70 provides, in part:. 

"*** At such investigation full opportunity shall be given to 
the accused to cross-examine w:i.tnesses against him if they are 
av:ai1a,ble and to present anything he'may desire in his own :1>ehal1'; 
either in defense or mitigation, and the investigating officer 
shall examine available witnesses requested by the accused.u 
(Underscoring supp~ied.) 

The investigating office~ in this case was confront,ed Vii.th unusual circum
stances. Of tne three witnesses requested by accused, two were in an intern
ment crunp and i declared unavailable by the headquarters having jurisdiction 
over them. The third was not in Europe. Of the other witnesses, sumnaries 
of whose testimony were before him, three were Americans with address~s in 
the United States and the rest Gennan. civilians.· It does not appear that 
any oi; these witnesses were available and accused apparently did not desire 
to call them. Under the circwnstances we think the investigating officer 
was justified in using the summanes of expected testimony in arriving at 
his recommendations. Furthenn.ore, we see no reason :wlv he should not similarl.J" 
employ the statements of accused, for the prohibition found in paragraph 35 
of the Manual to the effect that_ 11No witness shall be compeµed to incrimi--. 

· nate himself or to answer any questions the answer to which may tend to in- . 
criminate him ***" is directed against the exaction of, involuntary_ inculpatory 
statements from such witness. The investigating officer could fairly presumtt 
that the statements of accused in his ·possession had been obtained in a 
legal manner, e:xpecially in view of the fact that the statements themsel,-ee 
contained an assertion to this effect purportedly under accused's signature.· 
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_Even if it ~hould be considered that the investigation fel~ short of 
meeting the required standards., such defect would have been, cured by the . 
events transpiring at the trial. .Alth,ough the law member refused to 
allow accused to produce evidence as to the conduct of.the investigation 
on\ the ground that the investigation was .not a jurisdictional matter 
(R~ 35), accused did not object to going forward with the trial because 
of having been _unable to sufficiently prepare her defense (R. 57). Ap- , 
parentJy., defense counsel were given.the opportunity of interviewing Prince 
Wolfgang, Prince Phillip and Roy Carlton before the trial (R.! 34) land $en., 
at ;the close "'Of the prosecution's case., defense counsel asked-for-a con
tinuance in order to take depositions from witnesses in the United sta·tes · 
such continuance was readily granted (R. JlJ,314). Accordingly., there ap.. 
pears to be no merit in the contention of accused that her substantial right: 
have been prejudiced by ;in insufficient investigation of the charges upon . 
which sh.a 1!8-S tried (see CM 230379., Kenney, 1 BR (Ero) 13.,17). · · 

' . ! 

' ... 
Special Defense Counsel 

. When asked who she desirel to introduce ·as counsel., accused stated that 
she desired to be· aef~ndedl by the regularly appointed defense counsel and 
assistant defense counsel. She desired to introduce Captain Glenn v. 
Brunba.ugh as special defense counsel. She also desired to introduce Colonel 
Jack W. Durant as 11counsel for the defense." Colonel .Durant was represented 
to 'be a member of th~ bar of the District of Columbia. .Accused had made., 
before the trial, a .£ormal request £or Colonel Durant's services., which request 
had been denied by Headquarters Command., United States Forces, European 
'lb.eater., on the ground that Colonel· Durant was being 11detained in arrest by-

, "the Theatre !>rovost :Marshal• and was notlavailable. Accused appealed fT011t 
this denial pursuant to the :r.>rovisions of~paragraph-45.!.,._Yan:u~-~~-,f9r c~ j 
Marti~l., 1928 {R. 3.,4). -Defense .counsel statec:f that ·defense did not desire 
a continuance pending such appeal. On the second day of the trial, the ap... 
peal was µenied by·command·of the Commanding General, United States Forces, 
:h.'uropean Theater., the letter denying the appeal stating., 

•Colonel Durant is nOWl_ iil_ confinement as a principle suspect 
in a case involving the 'larceny- d.r property of great value. An 
extensive investigation has established the propriety of preferring 
court-martial charges against him and said court-martial· charges , 

.are now in the process of preparation. Under such circumstances 
the decisiort of the officer exercising general court-martial juris
diction over Colonel Durant to detain him in confinement is not 
deemed an abuse of discretion. The status of being in confinement 
is inconsistent with the performance of military duties. Thus it is 
believed inappMpriate for Colonel Durant to be made available for 
assignment as specia;t- defense ~ounsel as requested." 

1he defense took "issue" with the.decision of the Commanding General (R. 6J~64). 
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• 

1he Board of Review agrees with the Commandihg General, Qnited States 
.Yprces, European '!'heater, From a perusal of the plead:i,_ngs in this case 
it appears that accused is charged'1 in Specifications 1 aTld 2 of Char-ge iI 
rd.th having ~or:unitted the crime of l:i.rceny in conjunction with Colonel 
Durant and another aT1d in the 3Pecification to Charge III she.is charged 
with conspiracy to convert personal property vdth Colonel Durant and. 
another. Although in another case one might understand and sympathize with 
a wife desiring to have her lawyer husband serve as her defense counsel, in 

. this case the propriety of allowing him to do so was indeed questionable. 
1he decision of the convening authority as to the availability of requested 
special defense counsel, and the decision of his-immediate superior upon 
appeal, will not be reviewed except upon a showing of aouse of discretion 
(CM 307044, Lmdz:y). We find no such abuse of discretion here. 'lhe record 
of trial reveals that accused was defended most vigorously by the regularly . 
appointed defense counsel, assistant defense counsel, and the special defense 
Counsel" wl"io was available ':nd represented her at the trial. 

Impeachment of Prosecution Witnesses 
' 

Defense objected 1:,9 any testimony being offered against the accused "by 
a member of the Nazi Party; by a Genna.n national; as being incompetent tes
timony against a citizen of the United States" (R. 154). 'Ihis objection, 
advanced in the trial of a case in occupied territory\ involving· the tl:}eft 
of property of inhabitants thereof, would seem to be, and is, vritho\1.t basis 
:1-1:1i law or J1orals. Ordinarily, we would pass it by without cor.t:1ent, but the 
same objection has been made in so many other similar cases that we feel the 
ti.me has come when we must take steps to strike down the theory behind it. 

, As an occup&nt of enemy territory the United States has obligations under in
ternational law as well as rights ani privileges. One of these obligations 
is that of preserving law and order in the occupied territory, of providing 
effective machinery for the redre~s of grievances and the punishment of 
YTron;:;s (CU 302791, Kaukoreit). It is difficult to understand how this ob
ligation' could be met if none of the inhabitants whose legal. rights we are 
bound to protect, even against the vrrongdoing of our own nationals, were 
considered to be competent witnesses in a court of law. An inhabitant of 
occupied terri.tory, even a 1:i.ember of a political party whose proven crimes 
we abhor, is not, in this day and age and under our standards of justice, 
beyond the protection of the law. (See Wharton's Criminal Evidence, 11th 
Ed., secs. 1156,1166; Wharton's Criminal Law, 12th Ed., sec. 177.) 

Defense also attempted to cross-examine the witnesses Prince Wolfgang 
ar,id Prince August Wilhelm as. to their participation in the affairs of the 
Nazi Party. 'lhe law member consistently refused to permit such cross
exam:ination, stating, in.the\case of Prince August Wilhelm, 
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11 '.lhe objection of the prosecution as to the attack upon the . 
credibility of a witness on the grounds of nembership in the Nazi 
Party is sustained. Tnis court cannot say that membership in a· 
political party,_ re:;ardless of its beliefs, or how little or how 
nuch we may be in sympathy with those beliefs, is an attack upon 
the personal trustworthiness of an individual. 1'here- are prescribed 
and proper ways for impeaching a -..,ritness; but this categorical at,.. 

· tack upon an organization is not one of those proper methods. At,.. 
tacking the general reputation for truth and veracity, or lack of 
understanding of the .nature of an oath, or unwillingness to abide by 
a particular ?8- th which has ,been ad'Ilinistered, are proper methods. 11 · 

(R. 99,lOO,ll5,l46-l48,151,152). 

Like rulings, under the particular facts of the cases in which they 
were made, have been held to be error (CI.I 298201, Valenzuela, 24_ BR (E'l'O) 
29,32; CM 300091, King, 26 BR (Ero) 133,138; CM 300017, Combs, 25 BR (Ero) 
301~305). In Commonwealth v. Sacco (255 Mass. 369, 151 N.E. 8J9, 8.56); the 
Supreme Judicial Court of .l/assachusetts, in holding that cross-examination 
relative to defendant's loyalty to the United States and his interest in 
anarchistic movements was proper, .said,_ 

11 'Ihese questions as well as the question relative to the ef
fect on his wife of his possi._ble arrest and deportation for partici
pation in movements inimical to the covernment, were within the ,rule 
that a witness may be cross examined in the discretion of the judge 
to test his accuracy, veracity or credibility, or to shake his credit 
by injuring his character, and for this prupose his way of life, his 
associations, his habits, his prejudices, his physical defects · and 
infirmities, his mental idiocyncrasies, if they affect his capacity, 
his r.ieans of knm1ledge, powers of discernment, nemory and descrip
tion may all be relevant. 11 

"£'vezy case, however, stands more or less by itself in Anglo-American juris
prudence and in the instant case we are not convinced that the law member 
abused his discretion in refusing to allow defense counsel to pursue this 
line of cross-examination. Even if there had been an abuse of'. discretion, 
the resulting error could not, in our opinion, have been prejudicial to 
the substantial rights of accused•. There can be no doubt, from the tes
timony of witnesses other than those WJlOSe credibility was sought to be 
attacked, that a large cache of jewels wa~ found in Kronberg Castle by ac..;;. 
cused and her cohorts and that Kronberg Castle·was the Hesse famizy home.· 
'l'here would have been little occasion for prevarication by members of the 
Hesse famizy or by Prince Wilhelm on the main points' of their testimony -
ownership and identification ..; and even less ocassion for \'ihatever ties 
with the Nazi Party they may have had to come into play. 

Unlawful Search and Seizure 
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As stated in paragraph 3 of this ~pi~i~n., defense counsel objected 
to the admission in evidence of Prosecution Exhibits 12,13,14, and 17 on 
the ground that they had been obtained by- an unreasonable and unlawful 
search and seizure. The defense offered in evidence the depositions of 
Mrs. Eileen H. Lonergan (R. 327-337), and her husband, John C. Lonergan 
(R. 316-323), but they. Vlere excluded by- the law member in so far as they 
idealt_ · Yd.th the question of unlawful search on the ground that accused could 
not complain of a search of the premises of another (R. 325,327,33$).. We 
shall treat these depositions as an offer of proof. Both Mr. and Mrs. 
Lonergan stated in substance that on the evening of 3 June 1946 an anned 
guard was stationed at their door by the militarJ authorities. The land.J,ord, 
having become agitated over the presence of the armed guard, suggested that, 
they see the District Attorney about the matter, which they did. The District 
At_tornl:Y.~~ed to take .any action to remove. ·the anned guard. Mr. and Mrs. 
-Lonergan thet1i went to a 11 show11 but after they had been there a while their. 
son David had-them 11paged. 11 They left the 11 show11 and met Major Salb on a 
street corner and drove with him to their home in a "station wagon. 11 When 
they arrived in front of their home they noticed the guards were being 
.changed. Major Salb and his party entered the house with them and he in
formed them that he was· looking for the 11crown jewels •11 '!'hey then gave· 
Major Salb 11 everything 11 that was in the house. '!hey were both very much 
upset and, W'cmting to get the matter cleared up, they did ,not protest. 
Mrs. Lonergan admitted Major Salb and his party into her house "pecause 
they were all there and I was·soared.• She was not shown the note fran 
accused until after.she had turned over everythip.g but the jewels. 

l'ven if it were conceded, lmich it is not, that Major Salb's actions 
constituted a search of the Lonergan premises and that such .searoh-:was un
reasonable and unlawful because conducted under conditions am~unting to 
implied coercion (see an2!_ v. United States, 255 U.S. 313)., the accused 
is in no position to complain of such search. Immunity f'rom·unreasonable 
search, guaranteed by the Fourth Amendment to the ConstituUon, isa 
personal right and the legality of the search of premises can be raised 
only by the cnmer, lessee or lawful occupant of the premises searched., 
that is., by the person whose rights have been invaded (QQ.Qn v. United . 
States, 36 F. (2d) 164; S4farik v. United States, 62 F. (2d) 892; Gibson 
v. United States, 149 F. (2d) 381; Cantrell V. United States, 15 F. (2d) 
953; Hall v. United States, 150 F. (2d) 281; Nielson v. United States, 24. 
F•. (2dj802). Nor., if the legality of the seizure can be considered apart 
from the legality of the search, which is a doubtful proposition, .cap the 
accused be heard to say that the seizure of her goods, ar goods in her 
constructive possession, was.illegal, !or she consented to puch seizure 
in the note she gave Major .Salb. When an indivisfual consents to a seizure 
no question of unreasonable seizure under the Fourth Amendment arises (CM 
258550., Shroyer, 38 BR 75.,180; CM 290506., Acosta, 4 BR (Ero) 65,75; Delapp 
v. United States, 53 F. (2d) 627). Furthermore, a search and seizure is 
not unreasonable so as to !all within the prohibition of the Fourth Amend
ment when it is conducted as a result of reliable infonnation (CM 264149, 
Engelhardt, 42 .BR 23,25; fumer v. Camp, 123 F. (2d) 840). Here, Major 
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Sa.lb wa.s armed with a. note written by accused atating that she had con
.fessed to the jewel theft and indicating tha.t the jewels were located in 
the pr,miaes where he in fa.ct found them. The ruling of the la.w member 
admitting in evidence Prosecution Exhibita 12, 13, 14 and 17 was correct. 

The Confession• 

De.fena• oounael objected to the a.chission in evidence of the two 
atatementa of a.ccuaed m&de to Colontpl Pince (Pros.: Exs~ 18 and 19) on the 
ground thl.t tlwy had been obtained through undue pressure. It appears that 

· she was a.rrested in the early m'Or?l±_!lg hours o.f 5 June 1946 and wa.s then 
taken to Fort Sheridan, where a.coording to her testimony, she waa not given 
an opportunity to sleep or eat. Later that morning. abe was taken ;to the of
fice of Mr. Keeler and there she submitted voluntarily to a lie detector 
teat. The results of, this test were not nade known to t}:le court but_shortly 
therea.fter she ma.de her first statement to Colonel Pierce. There, was a. 
sharp confiict of testimony a.a to whether~ prior to the giving of thi.s 
statemmt, she had been warned of her rights under the 24th Article of Wa.r 
and a.s to whether promises of immunity had been made to her.' She was then 
returned to Fort Sheridan where she was put in e. psychope.thic cell. Ha.ving 
complained &bout her a.ccommodations she was moved the next de.~ to a.,private 
room in an isola.ti on ward. On the third da.y of her a.rrest she ma.de a. 
second statement to Colonel Pierce in Mr. Keeler's office, the testimony 
a.gain be~ng conflicting a.a to whether she ha.ci been warned of her rights 
umer the 24th Article of War • . 

. Under the orioumsta.noes in this ca.se. the Boe.rd ot Review finds no 
impropriety in the first interrogati_on of accused having taken ple.c~ so 
soon a.fter her a.rrest and under conditions tending to indicate that ;&o

_cuaed ay ha. ve been suffering to some undetennined extend fran la.ck of 
slHp \a.nd food. Accused was suspected of having in her posseseion stolen 
jewels or great value a.nd of hl.ving committed a. crime of almost fe.ntastio 
proportions. The authorities conducting the investigation of this crime 

. ha.d every right to believe that time was of the essence and that ti' they 
did not move swiftly their task liOuld begrea.tly oompJ,ioa.ted by tbs dis
position of the jewels by accused or her suspected a.ooomplicea. Although 
the results of lie detection tests genera.lly ha.ve been held to be inad
miaaible in evi'dence (Frye v. United Sta.tea, 293 Fed. 1013J People v. 
Beclcer.~300 Mich. 562J--r!§° A. L. R. 1174). a. voluntary confession is not 
invalida.ted by the .fa.ct that during the interrogation.a. lie detector was 
uaed. and this is so even though as part of the test with the detector the 
a.ooused had been charged with fa.lsitica tion (Commonwealth v. Jones, 341 Pa. 
541; see also CM 313786, Howard). Tb, disputed questions of fa.ct as_ to the 
warning a.gainat self-incrimination and the making of promises of immunity 
having been resolved a.ga.inst her by the court, we are of the opinion that 
the tirat statement of accused wa.a a.dmi&1ible a.a a. voluntary confession. 
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Although the condi tiona surrounding her subsequent confinement. in the 
psychopathic cell. aa shown by the record of trial were indeed regretta.ble; 
such conditions were immediately alleviated by Colonel Pierce as soon aa 
they come to his attention and it was not until the day a.fter accused had 
been ~oved -to more congenial surroundings that she fnade the second state
ment. -- This statement w. also ldeem to be voluntary. the courtagain having 
resolved aginst accused the question concerning the explanation of her 
rights ~der the 24th Artie).• of War. 

5. Charge I and i ta Specification 

Accused's •terminal leave• orders were revoked on 24 May 1946 by order 
of the_ Secretary of War and she w&s further required by the same order of 
revocation to report to Reception Station #7, Fort Sheridan, Illinois. on·• 
29 :May 1946. Pursuant to these orders and also on 24 May 1946, Th9 Adjutant 
General sent aoouaed a telegram into¥ng-her that orders were being mailed 
"recalling• her to active duty effective 29 May 1946 and assigning her to 
the Reception Station at Fort Sheridan. In-her confession and in her,tes
timony on the witness st&nd accused admitted that she received The Adjutant 
General's telegram. in Hudson. Wisconsin, on 29 May 1946 and that she~~ 
not report to the Reception Station, Fort Sheridan. as ordered. She rn,s 

· carried on the morning reports of that organization as absent without leave, 
effective 0001. 30 May 1946. ·The morning reports of tha_t organization also 
show, and acous ed admi ta, that ahe waa apprehended by 'fuilit&ry authorities 
in l.ihicago on 3 June 1946· and tak:e:n to Fort Sheridan. :tn her testimony, • 
accused a.dvanc ed as a re&son for not complying with\ flw Adjutant General's 
telegram that she thought'. it was in reply to her earlier request for further 
aoti ve duty, which duty she no longer desired. She •nt to Chicago on 1 
June 1946 "to straighten it out" and called Fort Sheridan the next da.y but 
no one knew what she was talking about and she wa.s told to •come otit U:Otiday.• 
She admitted, however• that she had neglected to answer when she',was ~paged" 
in the Chicago station upon ~er arrival, although she "supposed" the military 
authorities were looking for ner. The defense objected to the admission in 
evidence of the t"WO extract copies of 7orning reports of the Fort Sberid&n 
Reception Station (Proa. Exs. 5 and 6) on-the ground that the person sign
ing each morning report failed to indicate in what cape.city he_was acting 
in so signing t.lwm (R. 64, 65, 193). Prosecution Exhibit 5 was aigned 
•Ernest E. Edwarda• and Prosecution Exhibit 6 was aigned •wa1ter P. Anderson.• 

\ 

The lawmamber properly conaidered Prosecution Exhibit& 5 and 6 aa 
touching upon the corpus delicti of the off~nae of ab\iince without leave 
for which the accused was· he re on trial (R. 194). There being nothing on 
the face of tb9 two morning reports~ as extracted, to show that the _person 
signing them had no ~thority to do so. the presumption of regularity in 
the preparation of official documents applies (CM 303598, Devito. 27 BR 
(ET0) 7, 10). All the elements of t~ offense of which aoouaed was found 
guilty under Charge I and its Specification were effectively proved by ac
cused's confession and by her testimony on the witneas s~d•. The intent 
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of accused in failing' to report to Fort Sheridan ~s ordered is immaterial, 
for intent is not an element of the offense of absence without-leave· 
(MCM, 1928, par. 126!,)• 

Specification 1, Charge• II 

Accused was found guilty, under this specification, of the larceny, 
in conjunction with Colonel Durant and Major Watson, of certain specific 
items of jewelry and other chattels, the property of Prince Wolfgang of 
Hesse, of a total value of more than $50.00. The itemization appears to 
be based on th~ various inventories furnished by members of the Hesse 
family and by Herr Lange, the specification and inventories substantially 
corresponding as follows, 

Specification 
( i te]Jl numbers) In~entories 

1-3 Ex. 9g, House jewels 
4-18 Ex. 9h, House.jewels•

19-24 Ex. 9, House jewels 
68-73 Ex. 9f, Prince Cristoph 
76-80 I Ex. 9e, Prince Richard 
47, 48, 50, 74, 81-87 Ex. 15A, Princess Margarethe 
65-67 R. 163, Princess Sophia. 

testimony · 
25-33, 35, 46,,49» 51-64, 75, 88-89 R. 105, Prince Wolfgang 
34 R. 140, Prince Wolfgang 

testimony 
·, • 

Although no discernible attempt was -.de at the trial to compare any of the 
various items contained in Prosecution Exhibit 12 (property found in accused•• 
possession in Hudson, Wisconsin) with any particular·item as described in 
the specif~cati.on in question, it appears that the description in Prosecu
tion Exhibit 14, as amplified by the photographs in Prosecution Exhibit 13, 
of the following articles in Prosecution Exhibit 12, which &rticles were 
identified by their owners or custodians as having been placed in the bos, 
bear a close, if not identical, resemblance to the description of certain 
items in the specifications 

Item number in Correllponding item 
Pros. Exs. 12 and 14 Identified by number in Spec. 

1 Prince Wolfgang 94 
ff II58 34 

61 " . 35 
63 " " 45 
72 • • 75 
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55 Prince Wolfgang 32.. ..57 31 
54 30" " 
10 61" " 
13 It 62" 
15 • • 64 
24 • .. 28 
42 59"" 
183 Princess Marga.re the 81..184 82" 
185 • 83" ..186 • 84 
187 • 85" 
188 • 86 

,f " 
189 " 87 
49 Princess Sophia 67 

Also, although no direct testimony as ·to their gen~ral ownership was adduced 
at the trial, the following items in Prosecution ExhilJit 12 appear to have 
been included in the specification, 

Item number 
In Pros. Ex. 12 

Description in Proa. Ex. 14 
(See also Proa~ Ex. 13) 

Corresponding 
item No. in Spec. 

7 Wrist watcp, •Bulgari Boma," 95 
appearing to be diamond 

8 Bracelet, with what appeara 
three diamond horseshoes 

to be 
• 

19 Single clasp appearing to be diamond so· 
with blue stone 

25 Pair of earrings, appearing to be 19 
diamond studded, with tear drop 
of dark blue stone 

29 Pair of cuff links, circular in shape, 68 
with red surrounding what appears 

. to be diamond in center 
62 :striDg of what appears to be pearls 26 
60 Necklace, appearing to be gold, of 37 

solid chain link design 
66 Bar pin (aqu~re knot) with what appears 54 

to be 2 diamonds and three blue 
atones . 

68 Bar pin, woven design, with what appears 88 

74 
to be 2 diamonds and three blue stones•Pendant, heart shaped, white center 43 
stone, surrounded b7 atones appearing 
to be db.monds • • 

76. Pendant, heart shaped, appearing to be 44 
gold, with cluster of stones appear-
ing to be diamonds 
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79 

80 

84 

85 

Necklace. appearing to be pearls. 24 
with clasp studded with what~ 
appear to be diamonds 

Bracelet; appearing to tie gold link. 99 
with what appears to be a pearl 
in a circular 1etting of atones 
appea.ring, to be diamonds 

Watch. open face. wery thick. appea.rs 55 
to be gold 

Watch, small. pinkish face 56 

As.indicated above. tbi,description of these items as found in the specifica
tion appears to have been taken from the inventories of the property placed 
in the box. 

It is manifest. therefore, that accused bad in her posse1sion in Hudson, 
Wisconsin, some of the pi"operty which bad been placed in the bos buried in 
the basement of Kronberg Castle and that JDAnY of these items were adequately 
described in the specification under question• .AJ.l the items listed in such· 
specification. as affected by the execptions. were described therein subs~-

. tia.lly as they were described in the inventories of the property placed in 
the boo and there can be no doubt, from the testimony of i.i.oy earlton. that 
accused took control of the contents of the box inmediately after it had 
been unearthed at her direction. The per1ona.alleged to have acted in con
junction with her, Colonel Durant and Major Watson. then viaited her fre
quently and some Bibles. which had been in the box, were found in accused'• 
possession in Hudson, Wisconsin. in a container hearing the return address 
of Major Watson. In her pre-trial statement. accused admitted that she and 
her alleged confederates decided to keep all the -"jeW19lry" so discovered. 
that she brought back to the United States approximately one-halt of it and 
that the Bibles and some other items wre mailed to her by Major Watson. 
Evidence of possession by accused ot part of the property allegedly 1tolen, 
the circumstances indicating that,such part was in fact stolen by her. coupled 
with proof that accused and her accomplices had access to it all. is a suf
ficient corroboration of her confession that she and her accomplices. acting 
together, had stolen the whole (CM 314092, Bishop; CM 257990, Mosser. 3 BR 
(ETO) 177. 185; CM 262039, Cochran. 4 BR (ETO) 321. 32~). AccUled is. of 
course, as criminally responsible for the deeds of those acting in conjunc
tion with her as though she had committed such /g,~edl heraelt (CM 303373. 
Caldwell, 17 BR (ETO) 69, 73). ·- -

Accused'• contention (R. 298, 299) that since she was in charge of 
Kronberg Castle she should have been tried for the embezzlement of thia 
property rather than for the larceny thereof is without merit, for as an 
officer of the Army she had, speaking technically, merely custody and not 
possession of whatever property may have come under her care as a result 
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of her offioial-poaition. A conversion of such property to her own use 
would, therefore, constitute a larceny thereof (CM 252103, Selevitz, 33 
BR 383, 394; CM 268478, Brown, 44 BR 291, 294; CM 275547, Garrett, 48 BR· 
77, 104). Ownerahip of tliecontents of the box was properly alleged to 
be in Prince Wolfgang of Hesse, for when h, "took over the responsibility 
of the box" he acquired a special property interest therein (CM :,24:4884, 
Tennant, 29 BR 63, 69). In a prosecution for larceny under the 93rd 
Article of war, ownership may be alleged to be in either the special or 
general owner (CM 187800, Michalowski, 49 BR 9; CM 266206, Heselwood, 43 
BR 177). · 

AlthO\lgh the value of the property taken is not mate~ial in an officer 
case for the purp·ose of fixing the ma.ximum length of confinement, paragraph 
104 of the Manual for Courts-Martial, 1928, not applying to officers (CM 
267247, Bewley, 43 BR 359, 362), such value does become material when con
sideting the appropriate place of confinement, for an officer may not be . 
sentenced to c·onfinement in a penitentiary for lar:ceny of property of a 
value of less than $50 (CM 259545, Rowe, 38 BR.'365; D. C. Code, sec. 22-2202). 
The court found the property under consideration in this specification to 
have an aggregate value of "more than $50." Herr Mercher testi.fie,d that 
he had seen the Hesse jewels a.nd that the items listed on Prosecution Ex
hibits 7, 7e, 7f, 7g, and 7h (inventories of jewels belonging_ to the House 
of Hesse and Princes Cristoph andRic~rd) each had a value of over $50. 

·He assigned values to the following items in Prosecution Exhibit 12 which 
were before the court and which were included in the specifications 

Item number 
in Pros. Ex. 12 

Description in Pros. Ex. 14 
(See also Pros. Ex. 13) 

Item number 
in' Spec. Value 

52 String of lVhat appears 
pearls 

to be 26 A.bout $8,000 

·79 Necklace,- appearing to be 
pearls, ldth claap studded 
with what appear to be 
diamonds 

24 About $12,000 

Herr Mercher'a testimony aa to the specific market__ value of this jewelry wu 
somewhat weakened by his admission on the stand thA 1; there ha.d been no legal 
jenlry sales in Genna.ny for several years •. The coiat could oondlude, how
ever, that be was an experienced jeweler who had dealt extensively in in
ternational jewelry marts. His testimony at lu.st tended to show that the 
necklaces referred to above, 'llhich he appraised in open court, contained 
real pearla and had a value well over $50.00. Although aa a general rub · 
the court may not infer, from a mere description or even an acuial inspec
tion, that certain property the lnlue of which is in.issue at the trial i1 
worth a specific sum of money or is worth over J50 (CM 208481, Ragsdale, •9 BR 13), the law is not so rigid or whimsical as to forbid the members of 
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a court-martial. in an exceptional case. from drawing upon common experience 
in determining that the value of specific prc:iperty. or a mass of property. 
of obviously great value exceeds the statutorr· limit of $50.00. This ex
ception to the general rule has been applied_ n _the ca.se ot a.utomobiles 
(CM 262735• Kaslow. 41 BR 113. 126; CM 228274• Small. 16 BR 111. 115) and in 
the case of 8a hors•• two mules and a. wagon" (CM 193003• Simkins. 2 BR 67. 
72) •· In the instant case. we believe that the court -was warranted in find
ing that the property listed in this specification. as affected by the ex
ceptions. had an aggregate value of over $50.00. 

Accordingly. the Board of Review is of the opinion that the evidence 
is sufficient.to sustain the findings of the court as to Specification 1 · 
of Charge II. in which findings we concur. ,,. 

Specification 2. Charge II 

Under this specification. a.caused was found guilty of th<t la.rceny of 
two envelopes containing jewels. the property of Prince August Wilhelm of 
Prussia. The evidence shows that shortly a.fter his a.rrest by Allied military 
authoritie• at Kronberg. Prince August Wilhelm delivered to his cousin. 
Princess Sophia. for safekeeping. an_envelope containing certain items of 
jewelry and other property. Princess Sophia. in turn•. delivered this en
velope ·to Herr Lange who opened it and placed the contents in five new en
velopes. two of vhioh conta.ined jewels, -which envelopes he put in a safe in 
Kronberg Castle. Accused. after the dis1rovery of tm box'. buried in the base
i:ient of the castle. ordered Herr Lange to turn over to her •everything which 
was still located in the castle.• whereupon, Herr Lange surrendered to ac
cused the envelopes and their contents belonging to Prince August Whilhelme 
A.couaed was the officer in charge of the cas_tle at this time~ A.t the trial. 
Prince August Wilhelm identified cer,tain items of jewelry in Prosecution _ 
Exhibit 12 as property belonging to him which he had given Princess 8~ph1a. 1-- -· 
for safekeeping. It is thus apparent that accused had in her possession in-1· 
Hudson. Wisoonain. at least some of. the Jewelry of Prince August Wilhelm 

· which had been placed in the two envelopes by Herr -Lange and surrendered 
by him to accused. It may be presumed therefore that she took all the 
jewelry contained in both envelopes (CM 262039, Cochran. supra; CM 229977. 
Proctor. 17 BR 259. 265). 

Whatever may be sa.i~ about accused's right to require Herr Lange to 
turn over to her •everything• which was still located in the ca.stle over 
which she had charge. there can be no doubt that Herr Lange did not intend 
to give accused title to the envelopes and their contents. He merely de-

·11vert1d them to her in her official capacity and at her command. being 
somswhat at her mercy under the circumstances. A.a we have had occasion 
to say above. accused, as an officer of the Army. acquired at most only 
custody of the property com~ng under her control as officer in charge ,..of_ 

-the castle. When she converted such property to her own uae she committ.d. 
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a ~arceny thereof (CM 273826., Witmer., 9 BR (ETO) 237., 243J CM 275547., 
Garren.,~). 

No question of ~l~e of the property taken arises under this specifi
cation., for the court!,., in its finding of guil;ty thereof., excepted the alle
gation that such property wa1 •or~ total value of more than J5o.oo.• 

Specification 3., Charge II 

Und~r thia specification., accuaed was found guilty of the embeulement 
of certs.in 1pecific items of tableware and other miacellaneoua article•.,· 
the property of the United States, of a total value of more than f5o.oo. 
In vi'1'w pr this sta.ted aggregate value of over $50, we treat the allega
tion that the second group of itelll8 in thi1 specification were each of 
a value of more than $50., of which allegation accused was also found guilty., 
as 1urpl1;1sage. 

The description of the items listed in this specification follows 
closely., and appears to have been taken fran, the description i~ Prosecut
ion Exhibit 14 of various items contained in Prosecution Exldbi~ 12 
(property iound in accused's possession in Hudson., "Wisconsin)~-· Of the 
44 items thus listed., as affected by the exceptions in the findings., ~11 
but seven (items 139., 149., 163., 164., 159., 166., 168) were identified at the trial., 
some by Princess .Margarethe and others by Princess Sophia., as having once 
been located in Kronberg Castle., in the "Cottage• on the castle ground1., 
or as belonging to members of the Hes_se family. As to the seven items 
which were not specifically identified at the trial., accused admitted in 
her supplementary pre-trial statement that all the item• shown on "photo-
graphs #1 to #7" (Pros. Ex. 13, photographs of items contained in Pros. Ex. 
12) were among the items taken by her from Kronberg Castle with the excep-
tion of Item 151, a sleigh, which was, g1 ven to her by Frau von Bochmann. 
Item 161 was excep~d /by the court from the finding of guilty of this 
specification. There is ample evidence., therefore., that accused converted 
to her 9wn use 9:11 the property listed in this specification, as set out 

, herein. 

Accused contends that she should not h&ve been tried for embezzlement 
of this property on the ground that as an officer of the Anny in charge of 
a castle requisitioned by the Army she did not have possession of.the prop
erty in such castle (R. 307). In other words., accused relies on the propo
sition that embezzlement requires a showing of possession of the property, 
allegedly embezzled and not ~er« custody thereof. With this proposition 
we cannot agree. Embezzlement is a purely statutory offense (Wharton's 
Criminal Law. 12th Ed • ., sec. 1268). In CM 262750, Splain. 4 BR (ETO) 197., 
206., the.Board of Review said: · 

"The old doctrine that men a person holds the I custody' only of 
property ,as distinguished from 'possession' of it, his wrongful 
and unauthorized conversion of it constitutes the crime ~f larceny 
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· and not embezzlement ha.a been modified in the Congressional defini
tion of the orime of 'embezzlement• as denounced by the 93rd Ar
ticle of War. Under the current doctrine proof that accused had 
converted property under"his care and control obviates the necessity 
of determining whether he ha.d possession or merely custody." 

The Splain case wa.s followed in CM 258071, Rhodes, 4 BR (ET0) 391, 409, and 
we_are thDroughly in accord with this dtit'in~tion of the crime of embezzle
ment. Accused1 s immediate sup•rior officer, Major Lennox, testified that 
she was placed in complete charge of Kronberg Castle, including the · 
"Cottage," e.nd that it was her duty to safeguard all the property therein. 
Thus, she had the care of and control aver the various i terns listed in this 
specification and her conversion of such items to her own use by taking 
them to tbe ,!Jnited States oonstituted a.n embezzlement. 

The ownerah.ip of these items was laid in the United States. The head
quarters unit to which accused belonged and which was apparently responsible 
for operating Kronberg Castle ~s a recreation oenter was described in the 
record as "Headquarters .Command, Supreme Headquarters, Allied Expeditionary 
Forces." It is well known that this headquarters -n.s an Allied organiza
tion and not excluaively under the aupervision of the United States. Al
though there is aome intimation· in the record that personnel belonging t? 
Headquarters Comnand, ~upreme Headquarters, Allied-Expeditionary Forces, 
were later shifted to Headquarters Command, United States Forces, European 
Theater, it does not appear, apart from Sergeant Carlton's assertion that 
at the t~ine the box was to.ind accused's organization was "USFET," when this 
shift took pllce, nor does it appear when, if ever, the function of opera.t
ing·Kronberg Castle wa.s transferred to this latter headquarters unit. Never
theless. it is obvious that the castle was, for all practical purposes, a 
United States Army inatallation at the time accused was stationed there as 
the officer in charge. Accused and her inmediate auperior officera, who 
were responsible for its operation, were all officer& of the Army of the 
United States and several witnesses testified, without contradiction, that 
it was occupied by the "American" Army. Thus, the United States had at 
least a special ownership in the property in Kronberg castle and in the ad
joining building• under the control of ita officers (aee CM 199737. Taft, 
4 BR 163; CM 312273, Mascarena). · In proucutiona for embezzlement asTn 
proaecutions for larceny, under the 93rd Article or War, 011nership mAy be 
alleged to be ·in either the special or general owner (CM 244621, Morrison, 
28 BR 355, 361). Furthermore, in embezzlement cases, even if there be a 
mere erroneous legal conclusion on the pa.rt of the pleader as to the owner
ship of the property embezzled, such mistake of law will not conatitute 
fatal error where accused is not misled thereby, his defense is not hampered 
and he is fully apprised by tbe·language of the specification of the offense 
intended to be charged against him and actually proved at the trial (CM 
276298, McNeil, 48 BR 287, 299; CM 293993, Thurber, 9 BR (ETO) 319, 327). 
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Accused could not have misunderstood the gravament of the offense !charged 
against her in this speciffcation1 for it contained a recital that the 
property itemized therein had been "intrusted to her by the United States 
by virtue of her appointment as Officer in Charge of Schloss Friedrichshof1 

also known as Kronberg Castle." 

Herr Mercher testified that Items 134 to 193 in Prosecution Exhibit 12, 
excluding Items 155 az{d 182-192, were of a total value of over $50.00. Ac
cused was found guilty of having embezz~ed all except the following of the 
items thus assessed\ 

Item n\1lllber Description in Pros. Ex. 14 

l50 c'oli.apaibl• cup, 'Mlite imtal, in leather case 
151 R'eindeer and sleigh, l'hi te metal 
156 Fan, one side scene of woman sitting on hill 
.157 Fan, appears to be mother of pearl, inlaid with 

yellow meta.l, boat scene on one side (broken) 
193 2 ear rings with diamond-like stone setting • 

(stones do not belong to Mrs. Lonergan -
ear-rings do) 

Since all the articles which accused was found guilty of having embezzled 
under this specification were before the court, many of them being of ob
viously great value {see Pros. Ex. 13), for the reasons hereinbefore set 
out in the discussion of ~pecifioation 1 of this Charge we believe that 
the court was warranted in finding that such/articles had an aggregate 
value of over $50.00. {See D. C. Code, secs. 22-1202, 22-1207, as to peni
tenitary confinmnent in officer embezzlement cases.) 

The findings of the court, therefore, as to Specification 5 o,f__ihe Charge 
II are supported by compe~ent evidence and we find no reason to cHrsturb- them • 

. 6. War Department records show that accused is 44 years of age and 
is married. She has one son,'age 23, by a former husband from whom she 
was divorced and one adofted daughter, age 24. She attended the Immacula. te 
Heart Academy, Saint Catherine Convent, Saint Paul, Minnesota., for 3-1/2 
yea.rs and took an extension course from the University of.Arizona for oM 
year. Prior to her entry into the service she had been employed by the 
Phoenix Country Club, Phoenix, Arizona, as assistant manager at a salary 
off :t;Q~ tno to $175 per month and then by the Quartermaster's Office, 
Fort Huachuca, Arizona., as a secretary at a salary of $14¥> a year. On 
23 February 1943 she n.s appointed a third officer in the Women's Army 
Auxiliary Corps and .... .- promoted to the grade of second officer in that ' 
Corps on 2 July 1943. She was appointed and commissioned a temporary first 
lieutenant in the Army of the United States, Women's Army Corps, on l 
September _1943 and waa promoted to the temporary grade of captain on 2 
September 1944. She aerved in the European Theater from 19 July 1945 to 
20 February 1~46 and ia entitled to wear the European-African-Middle Eastern 
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Sarvice :Medal. the World Wa.r II Viotory Medal and the Amerioan Campaign 
Medal. 

7. Consideration has been given to the plea tor clemency on behalf 
of accused appended to the reco~ or trial and signed.by three members or 
the court. the regularly appointed de_fense counsel and assistant defense 
counsel and the apeoial .defense· counsel. 

. . ! 

a. The court 'W&S legally constituted and had jurisdiction over the ao-
·cused and of the offenses. No errors or irregularities injuriously affect

ing the substantial rights of the accused were committed during the trial. 
In the opinion of the Board of Revi~w the record or trial is legally sufficient 
to support the .t'indiz}gs of guilty and the sentence and to •rrant confirma
tion of the sentence. Dismissal is authorized upon conviction of an officer 
of a violation of Article of Wa.r 61 or 93 and confinement in a penitentiary 
or other Federal correctional institution is autllorized upon conviction of· 
an officer or larceny- or embezzlement or property of a value. in. either case. 
of J50 or more. 

Chester D. Silvers. Judge Advocate 

Carlos E. McAfee • Judge Advocate 

Gilbert G. Ackroyd • Judge Advocate 
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JA.GK - CM 317327 lat Ind 

~n, ~JAGO, Washington 25, D. c. 

T01_ The Under Secretary of War 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945, the~e 
are transmitted herewith for your action the record of trial and the opinio~ 
of the Board of Roview in the case of Captain Kathleen B. Nash Durant 
(L-918024), Women's Army Corps. 

2. Upon trial by general court-marti'1 accused was found guilty of 
absence wi. th out leave from 30 May 1946 to 3 June 1946 in violation of the 
61st Article of War (Charge I and its specification) and of the larceny , 
of 99 itEll!ls of jewelry and other chattels, the property of Prince Wolfgang_ 
of Hesse, of a total value of more than $50 (Specification 1, Charge II)~-
the larceny bf two envelopes containing jewels, the propsty of Prince 
August Wilhelm of Prussia (Specification 2, Charge II), and the embezzle
ment of 44 items of tableware and other miscellaneous items, the property 
of the United States entrusted ~o her by 111.rtue of her appointment u the 
officer in charge of Kronberg Castle, of a total value of more than $50 
(Specifica;!;ion 3, Charge II), all in violation of the 93rd Articel of War. 
No evidence· of any previous conviction was introduced. She was sentenced 
to be dismissed the service, to forfeit all pay and allowances due or to. 
become due and to be confined at hard labor at such place as the reviewing 
authority might direct )'or five years. The reviewing authority approved 
the sentence and forwarded the record of trial for action under Article of 
war 48. .,. 

. 3. A sumnary of the evid'1'lc• may be found in the accompanying opinion 
of tile Board of Review. I concur in the opinion of the Board that the record 
of trial is legally sufficient to support the findings and sentence and to 
warrant confirmation thereof. 

Sometime in April 1945 the German castle of Kronberg, the ho~~ of the 
Hesse family, was occupied by the •American• Army and was used as a recrea
tion center. In June of that year, accused was placed in complete charge of 
.the castle, one of her du ties being to safeguard all the properiy therein. 
On 6 November 1945, a w:,oden box containing jewels and other valuable proper
ty was found concealed under the concrete floor of tpe basement of the 
castle and a. ccus ed innnedia tely took possession of its contents. According 
to accused's confession, she and her tm confederates decided to keep all 
this "jewelry" This property belonged to tile House of Hess\ and individual 
members thereof. It had been placed in the box and buried sometime in 
October 1944 under the personal direction ot Prince Wolfgang of Hesse, the 
then acting head of the Hesse Family, who •took over the responsibility• 
thereof. Inventoriea covering most of the contents of the bvx had been 
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prepared by various members of that family and by one Herr Lange, the Chief 
of.Administration of ths Hesse household. These inventories formed the 
basis of the description of the items found in Specification 1 of Charge II•. 

Shortly after the discovery of the box, accused ordered Herr Lange to 
turn over "everything which was still located in the castle.• Herr L:ange 
thereupon surrendered to accused several envelopes cont&ining property be
longing to Prince August Vihilhelm of Prussia which he had been keeping in 
a safe in the castle. Two of these envelopes contained jewelry and these 
are described in Specification 2 of Charge II. 

A,ccused retured to. the United. States in February 1946 and on 9 March 
1946 was placed on •terminal leave status• by orders of the Separation Center 
at Cainp ~eale, California. /By the terms of these orders she was to revert 
to im.ctive status on 30 May 1'946. These orders were revoked ·by order of 
the Secretary of War on 24 May 1946 and on the same date The Adjutant General 
sent her a telegram requiring her to report to Fort Sheridan, Illinoia, on 
29 May 1946. She received this telegram·in Hudson, Wisconsin, on 29 May 1946. 
Accused did not report to Fort Sheridan as ordered and was carried on the 
morning reports of that orga.nhation as absent without leave, effective 0001, 
30 May 1946. She was apprehended by the military authorities in Chicago, 
Illinois, on 3 June 1946. 

Shortly after her arrest in Chicago and after she ha.d confessed to 
having some of the jewela from Kronl;lerg Castle in her possession, a cache 
of 193 items of jewelry and other miscellaneous articles, all except one 
of which ·1 terns accused a.dmitted were taken by her from the castle, -was • 
found in her sister's home in Hudson, Wisconsin. These items were -displayed 
at the trial. Thirty-six of these items resembled the description of certain 
items in Specification l of Charge II, twenty-one of this number being a peoi
fically identified as belonging to vari_ous members of the Hesse family. Prince 
August Wilhelm of Prussia identified tight of these item.a, all jewelry, as hia 
property and the evidence was clear th&t such jewelry was part of the contents 
of the two envelopes cont&ining jewelry 1'hich were turned over to accused by 
Herr Lange and which form the aubjeot matter of Specification 2 of Cbarge__J_I. 
Of the 44 items of tableware and other miscellaneous items Hated in Spe~i-. 
fication 3 of Charge II all were included agmong the itema found in Hudson, 
'?(isconsin, and of these 44 items all but seven were identified as once having 

• ):,een located in Kronberg Castle, in the cottage on the ~stle grounds, or as 
b•longing to members of the Hesse family. 

According to the testimony of an exper~ German jeweler who had consider-
. able experience in the internationt.l. jew9lry trade, two pea.rl necklaces which 

were listed in Specification 1 of uha.rge II and which were before the court 
had a val.ul of about $18,000 and $12,000 respectively.• The court, having 
aeen at the trial some of the property listed in Specification l of Charge 
II and all of the property Hated in Specification a of that Charge, much ,of 
such property in each case being of obviously great V&l.ue, was wartanted in 

. finding as to each apecificatlon that the property listed therein, as affected : · 
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by the exceptions in the findings, was of an. aggregate value of over $50. 
The court IIJ1.de no finding as to the value of the property listed in Speci~ 
fiqation 2 of Charge II. 

4. Accused is ~4 years of age and married. ::.he has one son, age 23, by a 
former husband from whom she was divorced and one adopted daughter, age 
24. She attended the Immaculate Heart Academy, Saint Catherine Convent, 
Saint -Paul, Minnesota, for 3-1/2 years and took an extension course from the 
University of Arizona for one year. Prior to her entry into the service she 
had been employed by the Phoenix Country Club, Phoenix, Arizona, as assis-
tant manager at a, salary of from $110 to $175 per month and then by the 
Quartermaster, Fort Huachuca, Arizona, as a secretary at a salary of $1440 
a year. On 23 February 1943 she wa.s appointed a third officer in the Women's 
Army Auxiliary Corps and was promoted to the grade of second officer in that 
Corps on 2 July 1943. She was appointed and connnissioned a temporary first 
lieutenant in the Anny of the United States, Women's Anny Corps, on l Sep
tember 1943 and was promoted to the temporary grade of captain on 2 September 
1944. She served in the European Theater from 19 July 1945 to 20 February 
1946 and is entitled to waar the European African Middle Eastern Service 
Medal, the World War II Victory Medal and the American Campaign Medal. 

5. Consideration has been given to.the plea for clemency on behalf of . 
accused appended to the record of trial and signed by three members of the 
court, the regularly appointed defense counsel and assistant defense counsel 
and the special defense counsel. Consideration has also been given to a. 
letter in behalfi of accused from Mr. Aaron Busch, New York, New Y0 rk, addressed 

" to the Pr~sident, dated 6 February 1947. 

6. 1'here being nothing in the record of trial to justify the acts of 
accused and having in mind the almost fantastic proportions of the crime of 
-which she has been found guilty, her groea violation of the trust reposed in 
her by the United States, and the tendency of her acts to bring grave dis
credit upon the honorable service she purported to represent, I recommend 
that the sentence be confirmed and carried into execution and that the Federal 
Reformatory for Women,. Alderson, West Virginia, be designated as the place of 
confinement. 

7. Inclosed is a fonn of action designed to carry into effect the fore
going recommendation, should it meet with you~ approval. 

· /s/ Thomas H. Green 
3 !ncls THOMAS H. GREEN 

l. Record of trial Maj or General 
2~ 
3. 

Form of actl. on 
Ltr fr Mr. Busch 

The Judge Advocate General 
• 

to Pres. 
( o.c.M.o. no, Z7 :March 1947). 
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WAR DEPARTMEN.r 
In the Offioe ot The ~ge Advooa.te Oenera.l (UT) 

Washington 26. D. c. 

JAGK • CM 31 7354 

8 NOV 19(6 
"UNIT.ED STATES ~ ). RET ORD, CALIFORNIA 

v. • 
) 
) Trial by G.c.:u., oonwned at Fort 
) Ord, California, 3 September li46. 

Teohnioian Fifth Grade D~J:!:'! ) Confinement at ha.rd labor for three 
FOWLm (RA. 38646993 ). Servioe. ) (3) months (suspended), forfeiture 
Compa.iv. 67th Tank Battalion {at-) of i60 per month for three (3) 
taohed to C~ B, 67th Tank ) montha, am reduotion to the grade 
Battalion, Tuk Force Willi•a) ) of private. 

--~----~------....~-------------OPINION ot the BOARD OF REVIEW 
SILVERS, MoAFEE and ACKROm, Judge Advocates 

1. The reoord of trial in the oue of the above-named soldier has 
been examined in the Office ot The Judge Advocate General and there towld 
legally insuttioient to support the tincUngs and aentenoe. The reoord 
has~now been examined by the Boa.rd of Review alXl the Boa.rd submits this, 

• its opinion, to The Judge .t.dvooate General. · 

•
2. 4oouaed waa tried upon the following oharge and 1peoi.fica.tiona 

CHARGEa Violation of the 93rd .lrtiole of War. 

Specificationa In that Teohnician Fifth Grade Dimpsey Fowler, 
Service Company, 67th Tank Batta.llion, Taak Force Williwaw, 
did at ~ort Ord, California, on or about 11 August 1946, 
with intent to do him bodily harm,· commit an aaaault upon 
Staff Sergeant Lester L. Jabrgan by drawing alld pointing at 
him a dangerous weapon 1ro wit, a revolver. 

He pleaded guilty to the Specification, except the words 9wi.th intent to 
do him bodily harm" and ~y drawing and pointing at him a.dangeroua weapon, 
to wit, a ~evolver11 , substituting therefor the •ords "wilfully attempt 
to", of the exoepted words ~ot guilty, ot the substituted words guilty, 

· and not guilty of the Charge but guilty ot "Yiolation of the 96th Artiole 
of Wa.r. He wu found guilty ot the Speoification, exoept the words "with 
intent to do him bodily harm" and "by 'drawing" and pointing at him a dan• 
gero·us weapon, to wit, a revolver11• s ubstitilting therefor the words 
"wilfully attempt to", of the excepted words, not guilty, of the substi
tuted words, guilty, and not g,iilty ot the Charge, b\tt guilty of a viola
tion of the 96th Article of War. No evidenoe of previous oonviotions waa 
introduced. He was sentenoed to be confined at hard labor, at suoh pla.oe 
as the ·reviewing authority may direct, for three months, to forfeit $50 
per month for a like period, and to be reduoed to the grade of private. 

http:Advooa.te
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. 
The reviewing authority approved the sentence a.nd ordered it executed. 
but suspended the execution ot that p~rtion thereof relating to con
finement at hard labor. The reault ot trial wu promulgated in General 
Court-Martial Orders No. 21, Headquarter• Fort Ord. California.. dated 15 
October 1946. 

3. The only question requiring consideration is whether the speci
fication of which aeouaed wu to\Uld gu111iJ a~tea aza offenu under the 
Articles of War. By means of exceptions and substitutions the offense 
of whioh aocuaed was found guilty 1a as followu 

"In that Technician Fifth Grade Dimpsey Fowler. Service 
Company. 67th Tank Battalion. Taak Force Williwaw. did at 
Fort Ord. California. on or a.bout 11 August 1946. wilfully 
attempt to commit an assault upon Sta1'f Sergeant Lester L. 
Morgan". 

in violation of Article of War 96. 

An assault ia an attempt or offer with unlawful force or violence to 
do a corporal hurt to another (MCM, 1928. pl.r. 1491). '.lhaa. an attempt 
to assault conatitutes an attempt to attempt. In TI"orpus Juris Seoundum, ' 

·Vol. s. P• 940. it is stated thats 

•As an assault necessarily includes an attempt, and is. 
in itself, an attempt to commit a crime, it would seem there 
can be no such offense as an attempt to colllllit a. simple auault." 

The Board of Review has held that a.t common law there was no auoh offense 
as a.n attempt to oommit a simple UH.ult. and that a. charge of attempting 
to commit a aimple assault did not set forth an offense in violation of 
Article of War 96 (CM 274869. Dixon. 47 Ba 349, and authorities cited 
therein). - ... 

4. For the reasons stated, the Boe.rd of Review is of the opinion 
that the record of trial 1a legally insufficient to aupport tho findings 
of guilty·e.nd the sentence. 

Judge Advocate 

Judge Advo ca.te 

Judge Advocate 

2 
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JAGK - CM 31 7354 lat Ind 
NLJv 1 J 1::i46 

·WD, JAGO, Washington 26,_D. C. 

TOa The Under Secretary of i{a.r 

1. !ferewith transmitted for your action under Article of War so½, 
as amended by the act of 20 August 1937 (60 Stat. 724J 10 u.s.c. 1522) 
and the act of 1 August 1942 (56 Stat. 732), is the record of trial in 
the case of Technician Fifth Grade Dimpsey Fowler (RA 38646993), 
Service Company, 67th Tank Battalion (attached to Company B, 67th Tanlc 
Battalion, Ta.sk Force Williwaw). 

. . 
2. I concur in the --opinion of the Board of Review that the record 

of trial is legally insufficient to support the findings of guilty and 
the sentence and, for the reasons stated therein, recoI!Ullend that the
findings of guilty and the sentence be vacated, and that all rights, 
privileges and property of which thia accused has been deprived by virtue 
of the findings and sentence so vacated be restored. 

3. Inclosed is a form of action designed to carry into effect thia 
recommendation, sh.,ould such action meet with your approval. 

• '--~---____,\ 
2 Inola THOMAS H. GREEN 

1. Record of trial Major General 
2. Form of action The J\.rlge Advocate General 

( G.C.M.O. 360• Nov. 29, 1946) 

3 





------------------------------

------------------------------

WAR DEPARTMENT (321)
In the Office of The Judge Advocate General 

Washington 25, D. c. 

JAGK - CM 317375 
13 NOV 19(6 

UNITED STATES ) THIRD UNITED STATFS ARUY 
) 

v. ) Trial by G.C.M.~ convened at Munich, 
) Gennany, 21 August 1945. Dismissal, 

Captain WILLIAM L. GIBB. JR. ) total forfeitures and confinement for 
(0-625161), Staff and Adminis-) eighteen {18) months. Confinement 
trative Reserve. ) remitted. 

OPINION _of the BOARD OF REVIEW 
SILVERS, MoAFEE and ACKROYD, Judge Advocates 

1. The record of trial in the case of the officer nam:,d above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The aocused was tried upon the following charges and specifica
tionsa 

CHARGE Ia Violation of the 96th Article of War. 

Specification la In that Captain William L. Gibb. Jr. did, 
at, to wit. Ansbach, Ober and Mittelfranken, Bavaria, Germany, 
on or about the 30 May 1945, wrongfully and unlawfully accept 
from Ludwig Hofer, Senior, a Gennan civilian, the sum of 
Two Thousand (2000) Reiohmarks, value of about '.lwo Hundred 
Dollars (200.00), the said sum being in return for services 
rendered by the said Captain Gibb in his official capacity 
as a military government officer, United States Army. 

Specification 21 In that Captain William L. Gibb, Jr. did, at 
Ansbach, Kreis Oberfranken, Bavaria, Germany, to wit, between 
about l May 1945 and to wit 4 June 1945, wrongfully violate 
a standing order by associating with Gennan civilians, to wit, 
one Hanne Bohm upon terms of intimacy and for other tha.~ 
official reasons. · 

CHA.RGE IIa Violation of the 94th Article of War. (Finding of 
not guilty. ) 

~pecificationa (Finding of not guilty). 

He pleaded not guilty to all charges and ·sp~cificatiom. He was found guilty 
of Specification 1, Charge I, and guilty of Specification 2, Charge I, except 
the words 11upon tenns of intimacy and", and guilty of Charge I, and not guilty 
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of: Charge II and its specification. No evidence of any :Erevious oonviotion 
was introduced. He was sentenced to be dismissed the service, to forfeit 
all pay and allowances due or to become due and to be confined at hard labor 
for eighteen months. The reviewing authority approved the sentence and for
warded the record of trial for action under Article of War 48. The Command
ing General, United States Forces, European Theater, confirmed the sentence, 
remitted the confinement and.forwarded the record of trial for action 
under Article of War 50-}. 

3. The Boa.rd of Review adopts the statement of the law and the evi
dence contained in the review by the Acting Theater Judge Advocate, Eur~pean 
Thee.tar, dated 7 January 1946. 

4. War Department records show the accused to be 42-7/12 years· of 
age and married. From 4 February 1916 to 19 March 1918 he served as a 
private in the 114th Infantry. After two months as an instructor in the 
Student Army Training Corps he was appointed a first lieutenant and then 
served from 17 December 1918 to June 1920 as an instructor in the Reserve 
Officers +raining Corps at Pennsylvania State College. He recei'Yed a BS 
Degree in architecture and engineering from the Carnegie Institute of Tech
nology in 1923 &Dd has been employed on~ architectural and engineering 
projects in the United States and-Haiti, ea.ming a. salary at the time of 
his entry into the service of $4660.00 per annum. On 12 June 1943 he was 
appointed and commissioned a captain in S2._ecialist-Res~r-n,, Army of the 
United States. He entered upon active du'tll 19 September 1943, 8.lld has 
been overseas in the l!.'uropean Theater since July 1944. His efficiency 
report for the period l July 1944 to 31 December 1944 is "Excellent" and 
for the period 1 January 1945 to 30 June 1945 is "Very Satiafaotory. • 

5. The court we.a legally oonsti tuted and had jurisdiction over the 
accused and of the offemes. No errors injuriously affecting the substan
tial rights of the accused were_ committed during the trial. The Board of 
Review is of the opinion that the record of trial is legally sufficient to 
support the findings of guilty and the sentence and tow arrant confirmation 
of the sentence. Dismissal is authorized upon conviction of a violation of 
Article of War 96. 

~Juilge Advocate 

&.,J,..,, 6.. Tf\ ~ uj,+-- , Juilg• Advooato 

,aP~U.i;J , Judge Advocate 
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JJ..GK - CM 317375 1st Ind 

WO, JAGO, Washington 25, D.-C. tlllv ~ .~ d46 

TOa The Under Secretary of War 

l.~ Pursuant to Executive Order Uo. 9556, dated Way 26, 1945, there 
are transmitted herewith the record of trial and the opinion of the Board 
of Review in the case of Captain William L. Gibb, Jr. (0-625161), Staff 
and Administrative Reserve. 

2. Upon trial by general court-mart~al this officer was found guilty 
of·wt'ong,fully accepting ~200.00 from a Gennan civilian in return fa- serv
ices rendered in his o1'ficial capacity and of wrongfully associating with 
a German civilian in violation of a standing order, ·e.11 in violation of 
Artiole of liar 96. No evide!loe 0£ previous oonviotions was introduced. 
He was sentenced to be ~ismissed the service, to forfeit all pay and allow
ances due or to become due, and to be confined at hard labor for eighteen 
months. The reviewing authorlty approved the sentence and forwarded the 
record of trial for a.otion under Article of War 48. 

On 7 Janua;y 1946 the Commanding General, United States Forces, 
European Theater, confirmed the sentence, remitted the confinement, and 
forwarded the record of trial fbr action under Article of War 5~• .. 

The record of trial was lost in transit and after much delay reached 
my office 29 October 1946. 

3. A summary of the evidence may be found in the review of the Act
ing Theater Judge Advocate, European Theater, which was adopted by the 
Board of Review. I concur in the opinion of the· Board, that the record 
of trial is legally sufficient to support the findings and sentence as 
approved by the European Theater commander and to warrant confirmation 
thereof. 

'lhe accused was a member of Detaohment ElB3, 3rd Regiment, Military 
Government, station~d at Ansbach, Germany, His duties included the control 
of displaced persons, the securing of food, clothing and other necessities 
for displaced persons, hiring of hotel employees, and supervision of the 
Postal, Telephone and Telegraph service. On 3_0 May 1945 he ordered Private 
First Class Louis Capello to take a truck end two Germa.n civilie.ns to 
Bamberg, Germany. The accused and his German interpreter proceeded to 
Bamberg by a private oar. While in Bamberg, Germany, the truck was loaded 
with about 980 pair of civilian shoes purchased by ·one of the eivilhns. 
Thereafter the parties went to Burgkunstadt, Germany, where the accused 
obtained seventy pair of shoes for the employees of the Postal, Telephone 
and Telegraph service in Ansbaoh and the German oivilian purchased 540 pair. 
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All of the shoes were loaded on the truck and transported to Ansbach. 
While the shoes were being unloaded the accused asked the German civilian 
hew many Pf!.irs of shoes he had purchased. . The German showed him invoices 
for approxin:ately 1300 pair of shoes. The accused then asked for 2600 
Gennan marks. The German civilian complained that 2600 marks was ex
cessive as their prices were controlled and suggested 2000 Jll8.rks. The ac
cused agreed and at that time he received from the German oivilia.n 2000 
German marks which had a. value of $a)O.OO. About 4 June 1946 the accused 
gave his interpreter 1700 German marks and directed her to·return them to 
the German civilian. He also told her to tell him that he (the accused) 
would send the other 300 marks later a.nd for the civilian not to say any
thing about receiving the money. The civilian refused ·to accept the 
money. The accused testified that he was attempting.to control all shoes 
coming into his area, as all shoes obtained at that time were to go to 
displaced persons and that the German oivilis.n was the agenoy through 
which he was working. 

Between l May 1945 and 4 June 1945 the aooused visited a German 
civilian named He.nne Bohm at her home on numerous occasions. On these 
visits he stayed £rom thirty minutes to one hour. These visits were 
for other than official reasons. Al though no improper or immoral actions 
were shown to have occurred, his conduot was oontrary·to orders as fra
ternization was prohibited by Theater orders. Orders prohibiting fra
ternization have now been rescinded. 

4. This case was tried 21 August 1946. On 20 October 19'45 the 
reviewing authority approved the sentenoe. On 7 January !946 the Com
manding General, United States Forces, European Theater. confirmed the 
sentence but remitted the eighteen months of confinement at hard labor. 
The record of trial was lost before it reached the Branch Office of '.lhe 
Ju:lge Advocate General, Euroi;e an Theater. In October 1946 the record of 
trial was found somewhere in the European Theater and forwarded to this 
office, arriving here 29 October 1946. On 21 October 1946 the accused 
was released from the Wurzburg Rehabilitation Center upon oo~pletion of 
the full term of confinement adjudged by the court, less good time 
behavior allowance. 

5. The accused is 46-7/12 years of age and married. He served 
over two years as an enlisted man in World War I. After the war he was 
commissioned a first' lieutenant and was an instructor in the ROTC at 
Pennsylvania State College for one -and one-half years • .Be received a 
BS degree in architecture and engineering fran Carnegie Institute of 
Technology in 1923, and since then he has bee~ employed on Tarioua en
gineering projeots in the United States and Haiti. He entered upon . 
active duty 19 September 1943 a.nd has been overseas since July 1944. 
Efficiency reports for his overseas service are "Excellent" ~ "Very 
Satisfactory." · 
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6. · In vien of the prior military record of the accused, the long 
period of time served in a rehabilitation center after the confinement 
adjudged by the court had been remitted and all the other circumstances 
of this case, I recommend that the sentence be oonfir~ed but remitted. 

7. Inclosed is a form of action designed to carry into execution 
the foregoing recommendation, should it meet with your approval. 

CM 317315 

2 Incld THOMAS H••GREEN 
1. Record of trial Major General 
2. Form of action The Judge Advocate General 

( G.C.M.0.363, Deo 6, 1946) 

t 
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WAR DEPARTMENT 
In the Office of The Judge Advocate Genera+ 

Washington, D.C. 

JAGK-CM 317380 
.. 9 DEC 1946 

UNITED STATES ) lST U. S. INFANI'RY DIVISION 
) 

v. ) Trial by G.C.M • ., convened at 
) Regensburg., Germany., 19 August 

Privates First Class y 1946. Each: Dishonorable 
LESLIE L. CALVERT (3b928027f, ) discharge and confinement for 
and ESTON HENIERSON ) life. Federal Reformatory. 
(34801.207), both of Head ) 
quarters Company, 1st 'U. s. ) 
Infantry Di.vision., APO 1 • ) 

• 

REVIEW by the BOARD OF REVIE.'W 
SILVERS, McAFEE and ACKROYD, Judge Advocates 

::r. The Board of Review has examined the record of trial in the 
case of the soldiers n;amed above. 

2. The accused were tried upon the following Charges and Spec:i.t'i-
cations: 

Calvert 
CHARGE I: Violation of the 92nd Article of War. 

Specification: In that Private First Class Leslie L. Calvert, 
Headquarters Company, First United States Infantrt Divi
sion, APO 1., Regensburg., Germany, did at Regensburg, 
Germany, on or about 27 July 1946, forcibly and feloniously, 
against her wi.lll have carnal knowledge of Irena Rauch 
(German civilian) Haaggasse 14, Regensburg., Gennany. 

CHARGE II: Violation of the 93rd Article of War. 

• Specification: In that Private First Class Leslie L. Calvert, 
Headquarters Company., First Uni.tad States Infantry Divi
sion APO 1, Regensburg., ·Germany, on or about 27 July •1946., with intent to commit a felony., viz, rape, conmit 

• 
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an assault upon Elizabeth Dorsch., (German civilian) 
Fiedelgasse 11 Regensburg., Germany. 

CHARGE III: Violation of the 94th Article of war. 

Specification: In that Privato First Class Lee-lie L. 
Calvert., Headquarters Company., First United States 
Infantry Division., APO 1., Regensburg., Germany., did 
at Regensburg., Germany, on.or about 27 July 1946., . 
wrongfully., knowingly am without proper authority., 
apply to his own.use one¼ ton truck., bumper markings 
Hq 7., value of more than $50.00., property of the 
United States., furnished and intended for the militaI7 
service thereof. · 

Henderson 
CHARGE I: Violation of the 92nd Article o:t War. 

Specification: In that Private First Class Eston Henderson, 
Headquarters Company, First United States Infantry 
Division APO 1, did at Regensburg, Germany, on or 
about 'Z7 July 194b, forcibly and feloniously, against 
her ldll, have carnal knowledge of Irene Rauch (German 
civilian) Haaggassa 14, Regensburg, Germany•.. 

CHARGE II: Violation of the 96th Article of War. 
" 

Specification: In that Private First Class Eston Henderson, 
Headquarters Company, First United States Infantry 
Di.vision APO 1, did at Regensburg, Gennany, on or 
about 'Z7 July 1946, wrongfully and knowingly impersonate 
a Commissioned Officer of the United States Army, to 
wit state to Pfc. Donaid R. Steinbach, 1st Military 
Police Company, 1st US Inf. Div., in a telephone 
conversation,·that he., Pfc. Eston Henderson, was 
Captain James c. Maguire. 

They pleaded not guilty to, and were found guilty of, the Charges and 
Specifications. No evidence of previous convictions was introduced. 
Each was sentenced to be dishonorably discharged the service., to forfeit 
all pay and allowances due or to becpme due., and to be confined at hard 
labor, at such place as the reviewing authority might direct, for the 
term of his natural life. The reviewing authority approved the sentepce 
as to each accused, designated the Federal Reformatory, Chillicothe, Ohio, 
as the place of confinement, and fon1az,ded the record of trial for action 
under Article of War 50½. .. . 

3. The Board of Review adopts. the statement of the evidence and 

2 
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law contained in the Staff' Judge Advocate 1 s review. 

4. The court was legally constituted and had jurisdiction over the 
accused and of' the offense. No errors injuriously affecting the sub
stantial rights of the accused were committed during the trial. The 
Board of Review is of the opinion that the record of trial is legally 
'sufficient to support the findings of guilty and the sentence•. A 
sentence to death or imprisonment for life is mandatory upon a con-
viction of a violation of Article of War 92. Coni'inement in a 
penitentiary is authorized by Article of' War 42 for the offense of rape, 
recognized as an offense of a civil nature and so punishable by penitentiary 
confinement for more than one year by Title 22., section ;;BOl, District 
of Columbia Code. 

~udge Advocate. 

Llhl i.&aHi _____________, Judge J.dvocate. 

, Judge Advocate •. 

• 
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WAR DEPARTMENT 
In the Of'f'ice of' The Judge Advocate General 

Washington 25, D.c•. 
Nov 1 4 i946 

JAGQ - CM 317422 

UNITED STATES) CAMP CAMPBELL, KENTUCKY 
) 

. v. ) Trial by o.c.v., convened at 
) Camp Campbell, Kentucky-, 8 

Privates VERNER. LONG ) October 1946. Each: Dishonor
(14041468), Canpany E ) able discharge and confinement 
and HARRY W. MILIER ) tor two (2) years. Each: 
(36885272), Canpaey C, ) Branch United. States Disciplinary 
both of' 15th Intantry " ) Ba?Tacks, Fort Knox, Kentuck;y. 
(then 11th Infantry). ) 

. 
HOLDING by the BOARD OF REVIEW . 

DICKSON, OLIVER and BOYIES, Judge Advocates 

1. The Board of' Review has examined the record of' trial in the case 
of the soldiers named above and subnits this, its holdirig, to The Judge 
Advocate General. 

·, 2. At the outset it is observed. that the Specification refers to 
three accused persons, Private Ha.rry w. ~r, Private Verner Long and 
Private First Class "Perry A. Zoulek. At the time that the case was heard 
Private First Class Perr,y A. Zoulek was not before the court. No attempt 
was made tq. change the Specification anci throughout the trial reference is 
made to "accused" or "each accused"• There was no finding or sentence as 
to acc!used Zoulek. It is therefore to be construed that the court was con
cerned o~ with the accused Mill.er and Long, irrespective of apparent in
accurate phraseology f'~und in the record of trial. 

3. Accused ware tried on the following Charge and Specification: 

CHARGE: · Violation of the 96th Article of War. 

Specification: In that'Private First Class Perr,y A. Zoulek, 
Headquarters Company, Seconcl Battalion, 11th Infantry, 
Private Barry w. Y.iller, COlll.})&ey' "C11 , llth !¢'antry, and 
PriTate Verner Long, Company "E", 11th Infantry', acting 
jointJ¥ and in pursuance of a canmon intent., did, at 
Nashville., Tennessee, on or about 14 August 1946, attempt 
to wrongful]J- sell or dispose of goven:ment property, to 
wit, one Brunner refrigerator unit SE786., type A., Camp 
Model R.'.330, charge 5 lbs, Refrigerant Freon contract 
lJ-95<>-2M 40528842 of the value of' more than fifty dollars 
($50.00), property of the United States .t'umished and in-

- tended :tor the military service thereof. 
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-Each accused pleaded not guilty to and was found guilty of the Specifi-
cation and the Charge. Evidence of' one previow, conviction as to ac
cused Miller was introduced and no evidence of' previous convictions as 
to the accused Long was introduced. Two-thirds o:f the members o:r the 

·court present at the time th~ vote was taken concurring, each-accused 
was sentenced to be dishonorably discharged the service, to forfeit all 
pay and, allowances due or to become due, and to be confined at hard 
labor at such place as the reviewing authoriv may direct for five 
years. 1}le reviewing authority approved the sentence, but remitted 
three ,ears of the sentence to confinement of' each accused., designated 
the Branch United States Disciplinary Barracks, Fort Knox, Kentucky, or 
elsnheN as the Secreta17 of War mq direct, as the place o:f confine
ment, and .forwarded the record of trial for action pursuant to Article 
of War 5ot. 

4. Evidence tor the Prosecution. At about 2300 on 14 .August 1946,
Mr; Sam McCullough, who operates a fruit stand at 920 - 8th Avenue North, 
Nashville, Tennessee, want out to a car that had stopped at bis stand to 
see lihat they wanted. A soldier got out of the car and said that he had 
a re1'rigerator motor to sell and inquired ir he wanted to buy- one. Mr. 
McCullough told the soldier he had no use for it and wnt on about his 
business {R 6-7). At about that tillie a ciV detective, Mr. Buford 
Croley, who had been in the stancl with Mr. McCullough, approached the car 
and made inquiry as to what kind of motor it was, and asked if he could 
see it {R 6-9). The soldier shond h:iJn the motor by raising the turtle 
back of' the car (R 9). The reason that Mr. Croley made inquiry was that 
a trigidaire motor had been listed as missing and he thought he should 
check on this one (R 8). 'lhe soldier said he dici not. have a bill of sale, 
that it. was purchased from some fellow in Russelville, Kentuclq', and that 
it belonged to all three of them. There were two other soldiers 1n the 
car, who on being asked if' it belo~ed to them6 replied 11yes11 {R 9-10). 
Mr. Croley identified the two accused 1n the courtroom as the two parsons 
in the car, and stated that the one lllbo did all the talking with him 
relative to the motor was not present in court {R 9-ll). He called the 
llilitaey Police and the three were taken to the Otf'ice of ·the Provost 
Marshal (R 9-10). The testimony of Mr. Croley as to what transpired at 
the station is confusing and f'or that reason the pertinent portions 
thereof are set out: 

"Yes that_:is ll'hat thW said, so then I called .f'ran the 
Patch /Jru.it stang/ to headquarters to cane after them, 
I told the MPs to cane over, and the MPs came over there 
and took them to the Provost Marshall• s office. At· 
fint they would not admit anything ·but that ae cond one 
there did after 1f9 got to the office, he said that he 
knew he was in trouble as it was his car and that he na 
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caught with it and he said that he was going to coni"ess, 
that he was going to tell the truth. · 

"Q The others did not make a statement? 
"A No they denied it but the third one did., he told who he 

was and where he came from, h• said that he did not want 
to withhold anything and he said I I am ready to tell the 
truth and get it over with.• He said that the other two 
got the motor and put 1t in bis car., and that he drove the 
car to where it was., but they put it in bis trunk and 
'lib.it was about all he had to do with it. That was about 
all I lmow about it too., after the lfPs got there I didn't. 
have anything more to do with it., except I helped them 
carry the motor into the station, but I didn't take the 
statements or anything all I l<nOlf is what he said to me., 
he just said he wanted to tell me the truth and that is 
what he said after he got to the station. I left im
mediately after n got the motor in the station. The next 
morning I came in and tallad with the Provost Marshall and 
told him what had happened. Thats about all" (R 10). 

* * * 
"Yes., the second one there told me, be made the statement in 

my presence. He said that he was driving the car., the car was his 
and that he drOYe up and down the highway until the other fellon 
cleared the motor from the building and then they gave hill the 
1high sign' and then he drove up and they brought the motor rut 
to his car and pit it in., he said that he did not touch the motor 
but that he drove up and down the highwa;r until the;r brought the 
motor out and they sit it on the highway and they then gave him 
the •high sign' and he backed. up and :the;r put it in the car" (R 1,3). · 

* * * 
"Q And you stated that the man, the second one .from the end there.,• 

at the police station talked with you concerning the manner in 
1fhich the motor was obtained? 

"A Yes sir. 

"Q Who was present when ha 11114• this statement to you and what, 
1.f anything., was said to bill. about his statement? 

"A The J,f was in there, the MP came to me and said this man 'WU 
in my o.tfice and that he wanted to talk to me. And I •nt 
in there where he wu and he sai4 that he wanted to tell 
the truth. The MP was in there and he said •I would rather 
talk to you alone' so the MP said 'Sit down 0'9'er there' and 
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the two of.fices connected there, _like this, and the MP 
went out there, and then when he started talking I said 
1you ccne in hen if you want to listen to this' then I 
told the MP that he wanted to tell the truth. That 
night there wasn't anybody there who· could take the 
statement 80 W9 told tiJa that he wuld Mn to wait until 
1n the morning to do that, the MP told him that. Acy-how, 
I nnt back 1n the morning and they brought all three ot 
the boys down and they made statement& - but that~· was 
the one that talked to me. 

11Q Yes but llhicll one clid you sq talked to you? 
11A Hila, the second one .from the end. 

"Q And lib.en he made that statement to you was there anyone 
present? · 

"A Well, sir, not at first he said that he wanted to talk to 
me alone and be told me 'I might u well tell it al.11 and 
then I called the MP to cane in and listen". (R 14, 15). 

. A piece o:t equipnent in the courtroom 'RS identified. by- Mr. Croley 
as s1rn1 Jar to and resembling the motor the soldier had (R 11). His 
written statement whicll was introduced in evidence mentioned that "Pfc 
Perr., A. Zeuleke was the soldier llho tried to sell the Frigidaire llotor 
as he called 1~11 (Pros. Ex. A). 

Statt Sergeant Peter J. Fox identified accused Long as one of the 
three men he went to get at the City Police Station, Nashville, 
Tennessee, to take back to Canp Campbell. At the same time he took a 
motor, llhich ha could not identify, back to Camp Campbell and tu.med 1t, 
over to the Sergeant ot the Guard. He examined the piece of equipment 
in the courtroom and stated "That doH not look l.ika it, sir" (R 15-16). 

• Sergeant Preston ru.chards., llho was Sergeant ot the Guard., 15th 
Intant17 Regiment, identified accused Long as.being brought in to him 
on 18 August 1946 by- Sergeant Fox. A. motor was also iumed over to him., 
but on being questf..cried aa to his ability- to identify th' motor said. 
11.No sir., I could not tell it f'ran another 011e11 • There was a record. 
maae ot the_ motor but it was tom up (R 18). I.twas entered in the 
property- book ae •- electric altemating currant motor K2024,. 11 (R 18). 

Sergeant Lewis Cannon, Compaey E., 15th r.n.rantry-., testified. that he 
brought cu-1,ain aquipuent to the courtroom f'ran the guardhowse the 
morning of the trial., and that the equipnant in the courtroom had the 

. 4 

http:K2024,.11


(535) 

. I 

same serial number on it as the one he brought OT8r (R 21). The prop
ert;y book .t'l-0111 the guardhouse was introduced in eTi.dence to show that on 
18 August 1946 the entry relatiTe to the motor was first entered (R 21; 
Pros. Ex. l). There had been no other similar motor in the parahouse 
supp~ room since 14 Au&ust 1946 and the motor had not been out of the 
roaa so far as Sergeant Cannon knOlrS (R 20-21). He has no recollection 
as to the first time that he saw the·motor or as to the entry in the 
property book (R 23-24). 

'!be equipnent in questioa was ad.Jutted. in nidence as Prosecution 
Exhibit 2. It was identified b;r Yr. R. M. Fisher, connected with the 
Post Enei,neer•s Oftice, who had charge of the equipaent an.a its ia
stallation in the lDuildiniS• This particular piece of equipment "is a 
refl-icerating Unit, a Brunner conclenser Unit". (R 25). It ns issued an.cl 
htenied for use b,- the llilitar,' service. The records of his office 
shond ,that this piece of equipaent was installed in building T-1342, 
and waa last seMice• in September of 1945. His recorcis do not ah01r tbe 
equipnent as having been reaoved, sold, or dispoied o.f in 1m7. -ny an•, 
as far as his records show, it is still~ that building (R 25-26). 
llr. Fisher identified two other pieces of equipment in the courtrooa as 
Brunner condenser Units. 'Ibey- were all equipped with Waper aotors beinc 
numberea K2024, such being a ty'pe :aum'ber. '!be type number has :nothi:ag 
to clo ·nth the serial nll.llber, the serial numbers are different (R 29). 
The aerial. •~ of Prosecution Exhibit 2 is 270142 anci is worth acre 
thaa tso.oo CR 29). 

•5. No evidence was introclueeci b,- the defe:ue. Each accused elected 
to remain silent. 

6. Accused were found guilty- ot attempting w.ro~ to nll or 
tispose of a Brwmer re.t'l-icerator lUli.t, ot vpe described in the Speci
fication, proper~ of the United States .furnished and intend.ea tor the 
ailita17 sertlce thereof. The erldence sufficiently sh01111 that at the place 
an• about the tiJ1s al.leced accuseci ancl a third soldier were in an auto
aobile ia the rear compartunt of 11lrl.ch n.a a re.t'l-icerator UJUt of the 
general type described in the Specif'ication. The third soldier offered to 
sell t.he unit to civilians who were present. 'lbe offer was not made in the 
imnecliate preseace of the accused who remained sitting in the car. 

OAe of the per1cms to whoa tbe otter was made, having reachei the 
conclusion that the proper"ti,y" had been stole•, questioned. the two accusea 
an4. the third man concerning it. Each stated that the UJ1.it belonced to 
hi.a or to tae croup. Thereafter one of the accused who wu pointed out 
in court lJ,y a wi.taess but llho c&mlot otherlfi.se be identified b,r the record 
of trial, aad.e a 1tate111ent indicatina!·that both accuse« hai stolen the 
unit and had pl.aced it in the autc.nobile. 'nie recorcl ot trial beinc 1ileat 
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as to which of. the accused made this latter statement, it may not legally · 
be attributed· to either. To justify the consideration of_ that. state- -
ment by an undisclosed accused as evidence against either or both of 
them, it would be necessary that the competent·evidence in the record be 
sufficient to permit the adoption of a theory that the accused had joined 
in a common des~ and purpose as charged, and that the statement was 
therefore admissible against both of them as a statement made by a joint 
conspirator. Hovraver, there is no evidence in the record to warrant any 
such theory. ~ 

The only competent evidence suggestive of participation by--accused · 
in the offense lies in the proof that both were present at the scene and 
that both admitted an interest in the property involved_. There is nothing 
to show that either accused did in fact encourage, induce, ai,d, or abet 
the third soldier in his attempt to negotiate a sale. The evidence arouses 
a suspicion that the attempt to sell the property was the result of con
certed action by the three soldiers but suspicion is not enough to sup
port a conviction. It has repeatedly been held that the mere presence of 
an accused at the scene of a crime is not in itself sufficient legally to 
substantiate his participation therein (~ v. ~ 150 u.s. ,442; 
CM 186749; 24 BR 273). · 

There being insufficient evidence on which to base a reasonable in
ference of partj_pipation by accused in the attempt to sell the property, 
the findings of guilty must fall. 

7. The court was properly• constituted and had jurisdiotion of the 
persons and the subject matter.· Except as noted above; no errors in
juriously affecting the subatantia1 rights of the accused were committed 
at the trial. For the reasons stated, the Board of Review holds the 
record of trial as to each ~ccused'leg~ insufficient to support the find
ings of guil-cy- and the sentence. 

... 
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DEC2t194bJAGQ - CM 317422 1st Ind 

WD JAGO, Wash:ipgton 25, D. C. , v/,,, 1 

TO: Commanding General, Camp Campbell, Kentucky. 

1. In the case of Privates Verner Long (14041468), Company E 
and Har.ry W. Wdller (36885272), Company c, both of 15th Infantry (then 
11th Infantry), attention is invited to the foregoing holding by the 
Board of Review that the record of trial as to each accused i.!!l le
gally insufficient to .!!lupport the findings of guilty and the .!!lentence., 
which holding is hereby approved •. For the reasons stated in the hold
ing by the Board of Review, I recommend that the findings of guilty 
and the sentences be vacated. 

2. When copies of the published order in this case are forwarded 
to this office they_should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference, please place the file 
number of the record in brackets at the end·of the published order, as 
follows: 

(CM .317422). 

HUBERT D. HOOVER 
Colonel, JAGD 

1 Incl Acting The Judge .Advocate General 
Record of Trial 
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WAR DEPARTh!EN T ._ (889)
In the Office of the Judge Advocate General 

Washington, v. G. 

JAGN-CM .317428 19 Feb. 1947 

UNITED STATES ) . UNI'IED STATES CONSTAIDLARY 
) 

v. ) Trial by G.C.K., convened at 
) Wiesbaden, Oennaey, 14 August 

Staff' Sergeant WILLIAM A. ) . 1946. Sattenmites Dishonorable 
SATTERWHITE (.34807811), and ) discharge and confinement for five 
Private Pirst Class JACK ) (5) years. Discipllnaey Barracks. 
CUNNINGHAM (36912460), both ) Cunninghams Dishonorable dis
of. Compaey E. 7th Infanti:y. · · ) charge and confinement for one (l) 

) year. Disciplinai:y Barracks. 

HOLDING by the OOARD OF REVIEW 
JOHNSON, BRACK and TAYLOR, Judge Advocates 

' . 

l. The board of heview has examined the record of trial in the 
case o£ the soldiers ·named above. .. ,· 

2. In a conmon :trial, the accused were tried upon the following 
Charges and Specificationsa 

' Sa tte:rwhi te 
CHARGEa Violation of the 92nd Article of War. 

Specifications In tnat S/3gt lfill.1am. A. Satterwhite, Company 
E, Seventh Infanti:y, did, at Sontra, Gennany-, on or about 
28 April 1946, with malice aforethought, willfully, de
liberately, feloniously, unlawfully, and with p~dita-. 
tion kill one, Walter Stock, a human being by beating him 
on the head with a pistol. · 

Cunningham 
CHAOOEs Violation of the 92nd Article of War. 

Specification: In that Private iirst Class Jack Cunningha!ll, 
Company- E, Seventh J;nf'antry, did, at Sontra, German;t, 
on or about 28 April 1946, With malice .a.forethought, 
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willfully, deliberately,.feloniously,·unlawfully, .and 
with premeditation, kill one '\'!alter Stock, a hwnan 
being by beating him on the head with a pistol. 

A. common trial in the instant case was directed by the convening authority 
and was consented to by the Accused (R. J). Each accused pleaded not 
guilty to the Charge and Specification preferred against him and each 
was found guilty of his respective Specification except the words "with 
malice aforethought, willfully., delioerately., feloniously., unlawfully., 
and with premeditation kill one Walter Stock, a human being by beating 
him on the head with a pistol," substituting therefor the words 11with 
intent to do him bodily hann colllll!it and assault upon Walter Stock by 
striking him on the head with a dangerous instrument, to wit., a pistol," 
of the excepted words not guilty and of the substituted words guilty. 
Each was found not guilty of the Charge but guilty of a violation of the 

, 9Jrd Article of War. No evidence· of previous convictions was introduced. 
The accused Satterwhite was sentenced to dishonorable discharge., forfeiture 
of all pay and allowarx:es due or to bec'ome due and confinement at hard 
labor for five (5) years. The accused Cunningham was sentenced to dis
honorable discharge., f'orffeiture of all pay and allowances due or to be
come due and confinement at hard labor for one (l) year. As to each ac
cused., the reviewing authority approved the sentence., designated the Eastem 
B~ch., United States Disciplinary Barracks., Greenhaven., New Yom, as the 
place of confinement and forwarded the record of trial for action pur-
suant to the provisions of 'Article of War 50½. . . 

J. The record of trial is legally insufficient to support the 
findings of guilty and the sente'.'lce as to each accused. 'l'he only question 
considered in this determination is Vlhether the action ot the prosecution 
in calling the accused Satterwhite and Cunningham as witnesses for the 
prosecution constitutes fatal error. The evidence material to the con
sideration of this question is hereinafter summarized. 

4. At the outset of the trial, the trial judge advocate called each 
accused as a witne~s for the prosecution and each ~tness testified as 
follows: 

•Private First Class Jack.Cunningham, a witness for the 
prosecution,. was sworn and. testiffed as follows a 

DIRECT EXAMINATION 

Questions by prosecutionJ 

Q1 Will y_ou state you name, grade., organization and station? 
Aa Private First Class· Jadk Cunningham, Company E., 7th In-

fantr;y., .Jrd Division. 

2 



(Ml) 

Qa And station? 
As Stationed in Bebra., Germany. 

Qa Do you know the accused Satterwhite? 
A: Yes., sir. 

Q: Will you state his full name an·d grade.
A: Staff Sergeant William A. Satterwhite. 

q: HOIY long have you known_ him? 
A: Approximately a year., sir. 

Q: Is he in the. mill tary service? 
·A: Yes., sir. 

Defense: No questions.· 

There be J1g no further questions the witness was excused 
and resumed his seat. 

~NNNNNNNNNNNNMNNNNNNNNNNNNNNN.NNNNNNNNNNNNNNNNNINNNNNNNNNNNNNINNNN 
t 

. Stai'f Sergeant William A. Satterwhite., a witness· for· the 
prosecution.; was sworn and te·stified as followsa . . 

. DIREC 1' EXAMINATION 

Questions by prosecutions 

Qa Will you state you name, grade., organization and· station? 
At Staff' Sergeant Willian A. Satterwhite, 34807811., stationed 

in Bebra., Germany. 

Q: Do you know the-accused Cunningham in this case? 
. A: Yes., sir., I do. 

Q: Will you state his full name.? 
A: Private First Class Jack Cunningham. 

Q: Howv long have you !mown the accused Cunningham? 
A: Around a year. · 

Q: Is he in the mill tary senice? 
A: Yes., sir., he is. 

Dei'ensea, No questions. 

There being rio further questions the witness was excused 
and resumed his seat" (R. ?). 

············································••i••············~··· 
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· Prior to the intorducti.on of the foregoing testimony, the ·prose-· 
cutfon did not inform the court or the accused whether the· witness' 

- testimon,y was to l:e used or restricted to proof of his own' case or to 
that of his co-accused. The accused Cunnin6ham. was recalled as a wit
ness for the prosecution and the record of trial reveals the following 

·. preliminary proceedit1t;s relevant to his testimony: 

"Private First Class Jack Cunningham, a witness for 
the prose~ution, was recalled, and after being reminded that 
he was still under oath, testified as follows: 

Prosecution: Does the court desire to question the witness? 

Apparently the court did n:ot. 
. . 

DIRBC T EXAHINATION 

Questions by prosecution: • 

Q: Cunningham, -where -were you on Sunday eveoing, 28 April, 
this year, at 2000 hours? . 

. Defense: ·If it please the court this witness beine tried 
in a cof!1rlon ·trial retains all the rights he would 
have if he tas tried separately and there has l:een 

~no showing as yet that he had elected to talce the 
su.rid and testify. 

PrQsecution: If it please the court in a colilmon trial 
· ·- it is as if each accused were tried separately and 

I· am allowed t9 proceed on that theory and call 
-either accused as a witness against the other, su~ 
ject to his right to refuse to answer all questions 
which ·may incriminate him.. · 

I.aw Meml:er: The ruling of the court is that the 1'itness 
may be used as a l'li tness for the prosecution subject 
to his objection to any specific question, the answer 
to which may tend to incriminate or degrade him • .. 

Defense: If it please the court I would like to ask 
Cumningham if he understands fully what the Colonel 

.has just said. 

"Cunningham.: No sir,· I don' t" (R. 11). 

The Trial. Judge Advocate then read the 24th Article of War to the wit-. 
, ness and• the President explained its meaning to him after which the 
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·witness stated that he understood what was read. The trial then _pro-. 
\qeeded. .· 

"Law Memoor: It is the ruling of the court that the wit
ness refuse to ~nswer any question which may tend to 
incriminate him as to any element of the offense · 
charged which have ooen outlined to him by the presi

,dent of the court. Subject to those limitations the 
witness may remain on the stand. 

Q: Cwfuningham where were you on .Sunday evening, 28 April 
1946, at approximately 2000 hours? 

Defense: I object as that incriminates the man ii' he p~ces 
himself in that locality. 

. ... 
Law Member: Objection sustainerl•. 

Prosecution: May I reql,lest a five minute recess, please? 

~resident: The court will recess for five minutes. 

'l'he court than took a five minute recess, after which all 
the members of the court, the personnel of the prosecution and 
the defense, both accusea and the reporter, resumed their seats • ., 
Prosecution: I would like to make several remarks before I 

_-esume my questioning, one that the objection by the de
.tense was ill founded in that the right of the accused 
to object to a question as incrimina:ting is personal 12 
the accused and cannot be raised by counsel. In other 
words it is the accused's prerogative to raise that 
point or not as he sees fit and not that of coun~el 
and also that the court may rule that an accused, even 

though he raises the objection of incrimination, the 
court may rule that the accused must answer the question 
i1', in the opinion of the court the answer to the 
question can in no way possibly incriminate him. 

I 

Law Member: The court takes cognisance of that fact" (R. 12). 
(Unoerschoring su~plied) 

1'he prosecution thereupon proceeded to interrogate Cunningham who then 
testified, without exception or objection to any questions;, in substance 
as follows: that on Sunday evening, 28 April 1946, at approximately 2000 
hours, he was in Bebra,. Germany, with the accused Satterwhite where they 
met a Uennan civilian who was described as about 1B or 19 years of age, 
~bout 5 feet 11 inches .tall, weighing about 170 pounds, having black 

• 
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' 
hair, wearing a field jacket with.a npn on one sleeve and a "W". on the 
other and wearing light &reen pants. That after meeting this Gennan 
civilian they went t? Satterwhite' s room, stayed there about ten .minutes, 
left .there and later got into an aney- jeep driven by a Private First . 
Class Miller who drove the trio to a railroad station at Sontra, Gennaey. 
He, Satterwhite and the Genmn remained at this statioo about an· hour 
and. then all three left the station and started to walk back toward 
Bebra along the railroad tracks. 'l'he witness described the route of 
travel back to Bebra in detail and then testified to ·the correctness 
of Prosecution's Exhibit 1, being a map or sketch of the locus of the 
alleged offense, and penciled. a line thereon. representing the route of 
travel as descriired. The defense did not cross-examine the witness 
(R~ JJ-14) • ' 

Extra-judicial statements of the accused Satterwhite and Cunningham 
were admitted in evidence' (Pros. Ex. 4, 331 Pros •.Ex. 5, R. 34). 
F.ach accused took the stand and testified in his own behalf, admitted 
the assault upon the German but steadfastly averred facts in extenua
tion and in legal justification and excuse as a matter of self defense 
(R. 38-.56, 56-66). 'Iha record is silent as to whether the prosecution 
entered into an arrangement with Cunningham, the defense or _the court,· 
followillg the preliminary discussion relating to Cunningham's examina
tion as a witness for the prosecution, whereby he did so tes.tify (R. 12). 

· 5. 'lhe non self-incriminAtion clause of the Fifth Amendment of the 
Constitution of the United States provides: 

. . ,. 
."No person * . * "* shall be compelled in any criminal 

case to be a witness against himself." 

Article of War 24 provides, in pertinent part& 

11No witness before a military court * * * shall be 
compelled to incriminate himself or to answer any question 
the answer to which may tend to incri.minate him, or to 
answer any question not material to the issue when such 
answer might tend to degrade him..• 

The term "witness" as used in this Article includes without 
doubt an.accused (Counselman v. HitchcockA 142 u.s •. 547; United States v. 
K;iroh311, 117 Fed. 156, 160). The phrase to incriminate himself• is de
fined as follows: •to expose to an accusation or charge of crime; to . 

/ 
involve oneself or another to criminal prosecution or the danger thereof" 
(Black Law Diet., 3d Ed., p. 946). 

. . 
lt has been held that the rights and immunities under Article 

of War 24 of an accused on trial before a court-martial are idet1t!eal with 
.. 
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the rights and immunities of a defendant on trial before a Federal eivil 
court (CJ.I 273817, Johnson and Loper, 6 BR (ETO) 303; CM 312517, Kosy:dar. 
~., Vol. V, Bull. JAG JJJ). 

In considering this observation, the following fundamental 
principle enunciated by our Eederal Courts must oo noted: 

11 '.lhe garanty that a person shall not be compelled to 
oo a witness against himself precludes a person from 
ooing subjected to an inquisition or called as a wit
ness. by the state in any judicial inquiry which has for 
its primary object the determination of that person~s 
gaj.lt or innocence of a given offense" (70 C.J., sec. 
888, P• 734; ~ v.- United States, 116 U.S. 616, 29 
:L. Ed. 746f Lees v~- United St.ates, 1.$0 U.S. 1476, 37 .
:L. Ed. 1150, Twining v. New Jersey, 211 u.s.l 78,_ 53, 
tL. Ed. 97).. . . ' _ _J . •"I 

Both accused in the presence of the asse:nbled court were called 
to the stand as witnesses for the prosecution and were subjected to the 
examinations above set forth. Since there is no indication in the record 
that the trial judge advocate had entered into an arrangement with each 
accused whereby either of them agreed or requested to appear and testify 
for 'the prosecution and since there was no showing that prior to the examina
tion without visitation upon him of any prejudicial inference as·a result 
of such refusal, it cannot oo preSl.llOOd that the appearance of either ac- · 
cused as a witness for the prosecution was in arr:, sense voluntary. A 
consideration of the objections raised by the defense to Cunningham's 
testimony- for the prosecution, hereinabove quoted, and of the prosecu-
tion's arguments preliminary thereto indicates conclusively the invol,mtary · 
nature of such appearances. In CM 273817, Johnson and Loper, q BR (ETO) 
.305, the -Board of Review ruled on the identical point here presented and 
ably surmned up the consequential effect of the trial judge advocate's pro
hibited action. 

"When he ( trial judge advocate} made the demand he placed 
them in the position of being compelled to testify for fear 
of adverse inference if they refused the demands. Their 
appearances on the witness stand were in no sense volunta:cy. 
Voluntary action presupposes feedom of choice. • 

•'.lhe voie dire examinations of each accused could not 
neutralize or remove the prejudicial effect of the in
fringemen t of their rights. The examinations came after 
the trial judge advocate had violated their rights by . 
his demand that they appear as witnesses. It was the 
demand which inflicted the injury. In fact the examina-
tion served to increase the compulsion visited upon · 
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them rather than to alleviate it. The trial judge ad
vocate,*** and court exhibited their ignorance of 
this vital principle of criminal jurisprudence but such 
ignorance cannot excuse the violation of the rights of 
each accused not to I be compelled to incriminate him
self' (AW 24) or I to be a witness against himself. 1 

(Fifth Amendment).• 

The trial judge advocate• s contention and theory of trial 
procedure with respect to calling one accused as-a witness for the 
prosecution as against the other in.a common trial proceeding, on the 
assumption that each is being tried separately and therefore is a 
competent witness for such purpose under paragraph. 114£., llCM, 1928, 
was in error and was highly prejudicial to the substantial rights of 
each accused. 

Although in our military justice procedure it is understood , 
that the trial of two or more accused in a common trial constitutes 

. a separate trial as to each accused so tried, such procedure is pre
scribed only a a matter of convenience and military expediency and is 
not intended or contemplated to deprive either accused of any rights, 
privileges or, immunities to which he might otherwise be entitled (par.
91.12, · 'IY 27-255, Aiilitary Justice Proqedure). In this respect, the tenn 
Useparate" as it is construed to describe a separate action of an ac
cused in a common. trial in military practice must be distinguished from 
trials of the type known and referz:ed to as separate trials in civil 
practice. '.l.'he distinction which is to be drawn is, that the separate 
trials of co-accused in a c9mmon trial in military practice are tried 
before the same court at the same time while the separate triab re
.ferred to in civil practice are tried before separate courts at different 
times. Thus ,in applying the provisions of the Manual for Courts-Martial, 
1928,; par. 114£., or the modem statutory rule of evidence in regard to 
the admissibility and competency of the testimony of conspirators, ac
complices or co-acused as wi'tnesses for the prosecution against a con
spirator, accomplice or co-accused in a separate trial, such testimony-
of a co-accused as a witness for the prosecution against another co
accused is only admissible and competent when such witness is not being 
tried together with the accused against whom he is testifying (See par. 
7112,. MC1tt 1928, with reference to purpose and common grounds for motion 
to sever}. 

In Winthro~'s Military Law and Precedents, Second Edition, Vol. 
and 2 (Reprint 1920), p. 335 and 336, the question here presented is 

resolved as follows: · 

"By the Act of Congress of March 16, 1878, c. 37, it is 
provided that upon c'riminal trials and proceedings before 
not only I ui:uted States courts' and· 1 Territorial courts' , 
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but also •courts-martial and courts of inquicy,' the ac
cused 'shall, at his o~n request, but not otherwise, be a 
competent ?dtness. 1 And' - it is added - 1 his failure to 
make such request shall not create any preswnption against
him.' 

* * * * "CO-ACCUSED AND ACCOJPLICES. Except when testifyin6 
at his·own instance under the Act of 1878, above cited, 
a defendant in a criminal case is not regularly co:npetent 
as a witness for or against a co-defendent unless he has 
been discharged from the record, - as by the entry of a 
nolle prosequi, - or unless, having been accorded a 
separate trial,*** he.has been duly acquitted or 
convicted. In military cases where the prosecution 
prop~ses to call upon a co-accused as a-witness, the 
ent:r,r of a molle prosequi, thou.;h the ::1ore usual course, 
is not invariable: where fais course is not pursued, 
and thew tness has testified in good faith on the 
triab it is in general announced in the Order in which 
jthe- proceedings in the case are passed upon that he is 

· \released f·rom arrest., ·and further proceedin.;s against 
him are discontinue4." 

In order to safeguard and make effective this constitutional 
guarancy against self-'incri1nination it has been uniformly held in 
.F'ederal and State courts that the prosecution must ~ in open C:)urt, 
before the jury, call the accused to the stand as a witness (110 ALR, 
P• 101; 115, Fed. 972). In CM 312517, Kosydar et a.1, Supra, the , 
Board of Heview stated: 

"Since the right against self-incrimination provided 
by the ,Fifth Amendment and A.W. 24 is so fundamental 
that its infringement is a lack of due process, the 
error in deeying such right to accused cannot be cured 
merely by other clear and compelling evidence of guilt." 

Considering the foregoing authorities, it.r.rust be concluded that the 
action of the trial judge advocate in calling the accused as witness for the • 
prosecution to testif~ against each other was fatal error. 

6. F'or the reasons stated the BoarJ of Heview holds the record of 
trial legally insufficient to support the fi!'lding of guilty and the sentence 
as to each accused. 

___s__./_._______rd_·_·J.'___ __Edwa • _J_o'""hn=-s--'o--n -1, Judge Advocate 

___s__./......;;J_o~s~e.p_h'"--'L_._B~raa.=c~k~--~· Judge Advocate 

____o_N.....a;;;;LEA=V~E__,{~1~·a~y~lo~r~),___ Judge Advocate 
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Feb. 24, 1947 
JAGN-CM 317428 1st Ind 
WD, JJ.00, Washington 251 D•. c. , 
ro: Cnmroaoding General, United States Constabulary, APO 46, 

c/o Postmaster, New York, N. Y. 

l. In the case of Staff Sergeant William A. Satterwhite (348078ll), 
and Private first Class Jack Cunningham (36912460), both of Compaey E, 
7th Infantry, I concur in the foregoing holding by the Board of Review 
and for the reasons stated therein recommedn that the findings of guilty 
and the sentence as to each accused be vacated. · 

2. ·When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience 6t reference and to facilitate at
taching copies of the published·order to the record in this case, please 
place the file number of the record in brackets at the end of the pub
lished order., as follows: 

(CM 317428) 

s/ 'lhomas H. Green 

THOMAS H. GREEN 
Maj or General 
The Judge Advocate General 

1 Incl 
1-(ecord of trial 
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WAR DEPARTllENT 

In the Office of The Judge Advocate General 
Washington, D. c. 

JAGH - CM 317485 

UNITED STATES ) THIRD UNITED STATES ARMY 
) 

v. ) Trial by G.C.M'., convened at 
) Heidelberg, Germany, 22 August 

Major KEENE SAXON (0-206497), ) 1946. Dismissal. and total 
Corps of Militar;y Poli.ce ) forfeitures 

OPINION ot the BOARD OF REVIEW 
HO.l'TENSTEIN, SOLF, and Slr1ITH, Judge 1dvocates 

l. The record ot trial in the case ot the officer named abo'ft · baa 
been e:ram1:ned by the Board ot Review and the Board submits this, its · 
opinion, to The Judge .Advocate General • 

.2. The accused ,ras tried upcm the following Charges and Speciti-
~i~a · · 

CHARGE Ia Violation of the 93rd Article ot War. 

Specifications In that Major Keene Saxon, Lud:wigsb\U'g Detach
ment War Crimes Group, Judge Advocate Section, 'lhird u. s. 
J.rt,q, did near Vaihingen, Germany on or about 9 June 1946, 
'With intent to do him bodily harm, canmit an assault upon 
Private First Class GLENN SHEEDER by shooting at him with 
a dangerous weapon, to wit; a pistol. 

CHARGE IIs Violation ot the 96th :Article ot War. (Nolle Prosequi 
by appointing authority.) 

Specilicationt (Nolle Prosequi by appointing authority.) 

He pleaded not guilty to and ,ra.a found guilty ot Charge I and its Speciti
cation. No evidence ot previous convictions was introduced. He us een
tenced to be dismissed the service, to torteit all pay and allowancH due 
or to becane due, and to be confined at hard labor tor two (.2) years. nie 
reviewing authority approved the sentence, remitted the confinement adjudged 
and purported to suspend, pending good behavior, the sentenc-t, to dimnissal 
and total f'orf'eitures except so much as provides for forfeiture of $100.00 
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per month for six (6) months, and purported to direct the execution of 
the sentence as thus modified. Inasmuch as·the reviewing authority did 
not have the authority to order the execution of the sentence to dismis
eal under Article of War 48, he did not have the authority to suspend 
the execution of the sentence to dismissal &nd total forfeitures under 
either Article of· War 51 or Article of War 52. The revining authority' a 
purported action is treated by the Board ot Review as a1recamnendation 
to the confirming authority that the sentence to dismissal and total 
fortiitures be suspended during good behavior. 

3•. The Board of Review adopts the etatement of the evidence and 
the law contained in the review or the Third United States J.rm7 Judge 
.Advoc~te dated 26 September 1946. 

. .4. The accused is 46 years of age, married, and has two children. 
War Department records~ show that he is a graduate of the Washburn College 
Law School and ha.8 practiced law in Topeka, Kansas, since 1923. During 
World War I he served &fl a private in the 130th Field Artillery, 35th · 
Division. He held a canmission as a second lieutenant, Infantry Reserve 
!ran 1924 until 1928. · He 'Was camnissioned a firl!!lt lieutenant, Army- of 
the United States and assigned to the Corps of Military Police on 13 
June 19.42. He was appointed captain, Army of the United States on 10 
March 1944 and major, Army of the United States on 31 December 1945. \ 
He attended the. Provost Marahal General's School and took the Service 
Staff Course at'Camnand and General Staff School in 1944. Since l'&rch 
1945 the accused has eerved as a War Crimes Investigating Officer and 
,ms aspigned successively to 12th Army Group, Seventh Army, Third Army, 
and United States Forces European Theater. All of his efficiency ratings 
are either excellent or superior. 

s. No camn\mications pertaining to clemency are attached to the 
record of trial. ·However the review of the Statt Judge Advocate contains 
the .tollowing statements · 

"Twent7 enlisted men and ciTilian emplo;yees of the War 
Department in the Ludwigsburg Detachment of War Crimes Group
submitted a plea for clemency, stating that the accused has 
always conduc~ed himself in such a manner as to canmand can
plete respect and admiration of those officers 8J'.ld enlisted 
men working with him. .Another petition for clemency was sub
mitted by- Major John w. Brooks and Yr. Noel E. Stor,-, co,msel 
for the defense. Col. c. E. Straight, Deputy Theater Judge 
Advocate for War Crimes, subnitted a plea for clemency, stating 
that at all times prior and a; all timee subsequent to the 
alleged incident the accused has conducted himself as an 
officer and a gentleman. He further etated that the accused 
has performed faithful and effective service in connection 
with ar crimes operations in this Theater." 
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As indicated above the reviewing authorit1•s action, 'Wherein he p'I.U"
ported to auspend pending good behavior the sentence to dismissal and 
·total forfeitures except so much as provides for forfeiture of $100.00 
per month for six (6) months is regarded as a recamnendation to the 
contirJnµlg authority- that the sentence· be thus modified. 

6. The court was lega~ constituted and had juriadiction or·the 
person and the of.tense. No errors injuriously affecting the aubstantial 
righta of the accused 11ere camnitted. In the opinion of the Board ot 
Review, the record of' trial is legally- sufficient to support the .find
ings of guilty- and the sentence and to warrant confirmation of the 
aentence. Dismissal and total forfeiture ara authorized upon a con
viction of a violation or the 93rd Article of War. 

, Judge Advocate 

Judge .ldvocate 
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FEB 2 :_ 1947JAGH - CM 317485 
•.•. i 

"'·· 'WD, JAGO, Washington 25, D. C. 

T01 The Under Secretary of War 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Boa.rd of Review in the case or Major Keene Saxon 
(0206497), Corps of Military- Police. 

2. Upon trial by general court~tial this off'icer ,ras found 
guilty- of assaulting an enlisted man with intent to do him bodily harm 
by shooting at ~ with a pistol, in violation or Article of War 9.3. 
No evidence of' previous convictions was introduced. He was sentenced 
to be dismissed the service, to forfeit all pay and allowances due or 
to becane due, and to be confined at hard labor f'or two (2) years. 
The reviewing authority approved the sentence, remitted the confine
ment, purported to suspend, pending good behavior, the sentence to 
dismissal and the total f'orfeitures except so much as provides f'or 
forf'ieture of $100.00 per moqth for six (6) months, and purported to 
direct the execution of the sentence as thus modified. Inasmuch as 
the reviewing authority did not have authority to suspend the execution 
of the sentence to dismissal, nor to order the execution of the sentence 
as modified, his action is regarded as a recommendation for clemency. 

3. J. summary ~f the evidence may be found in the nview of' the 
Sta.ff Judge Advocate 1'hich was adopted in the accanpacyi.,g opinion of 
the Board of Review as a statement of' the law and the evidence in.the 
case. The Board is of the opinion that the record of trial is .legall.7 
sufficient to support the findings of guilty and the sentence and to · 
warrant confirmation ,:,£ the sentence. I concur in that opinion. 

During the night of 7 June 1946 two enlisted men, Technician 
Fi!'th Grade Lussier and Private First Class Sheeder, were driving a 
semi-tractor on a narrow by-pass in the vicinity of Stuttgart, Germany. 
They had left a trailer loaded with small arms ammunition at a transient 
billet and were looking for a place to eat. They approach~d an open 
passenger car with the top down driven by the accused and attempted to 
pass it on the left. '.!he accused pulled to the left thus .forcing the 
two enlisted men to halt the semi-tract.er. .The accused who appeared to 
have been drinking, le.rt his car, holding his pistol in his hand, and 
demanded to see the soldiers• travel orders. After examining the papers 
the accused put them in his pocket. A discussion ensued and the accused 
told the enlisted men that he would follow them to Stuttgart ·and arrange 
to get them sanething to eat. They turned back toward Stuttgart and 
after they reached the "autobahnn the accused drove alongside the semi
tractor and signaled for the two soldiers to stop by blowing his horn, 
whereupon both vehicles came to a halt. 
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The accused remained seated in his car.and shouted for the men to get 
out, which they did. h accused pointed his gun at the soldiers and 
demanded the pistols which they- were wearing. An argument ensued during 
the course of which the accused cocked his pistol without pulling the 
slide back. !he gun discharged near Sheeder's face. 3heeder jumped over 
the side of the car and seized the accused's right hand. During the 
struggle the pistol again 11as discharged as it was pointing dowmrard, 
wounding the accused in the leg. Sheeder forced the accused to release 
his gun and then struck him in the face two or three times, took the two 
pistols which the accused had taken f'ran the two soldiers, and jumped out 
of the car' as the accused started to drive any. 

· In 'his own behalf, the accused testified that he stopped the semi
tractor without a trailer because he was suspicious of the circumstances. 
Arter the two enlisted men had explained that they had left their trallel" 
at a transient billet and were looking for a place to eat, he ordered 
them to proceed to Stuttgart where he intended to check on their story 
and arrange to get them_ sanething to eat. He followed the semi-tractor 
but en route he became suspicious that the men wen not leading him back 
to their equipnent. He halted the tractor on the "autobahn" and lfhen the 
two soldiers had dismounted he asked them twice 'Where their trailer was 
located but they did not answer. He did not ask the men to surrender .their 
napons and he.kept his pistol in his holster. Sheeder struck the accused 
in the mouth and accused then attempted to draw his pistol. Sheeder leaned 
over the door. and they grappled f'or it. Both Sheeder and the accused 11ere 
holding the gun when it discharged. The wapon ns jerked out of' accused's 
hand,·!and when he realized he as free he drove off. 

1he court -.as presented with two versions of the incident, both ot 
which were plausible, and elected to believe the version given by- the 
two enlisted men. · 

' 
4. No canmunications pertaining to clemency are attached to the 

record ot trial. The Review of the Sta.rt Judge Advocate, however, con
tains the following statements 

11T118nty enlisted men and civilian employees of the War 
Department in the Ludwigsburg Detachment of War Crimes Group 
suanitted a plea for clemency, stating that the accused bas 
always conducted hiJiselt in such a manner aa to camnand can
plete respect and admiration of those officers and enlisted 
men working with him. Another petition for clemency ns sub
mitted by- Major John w. Brooks and Mr. Noel E. Story, counsel 
for the defense. Col. c. E. Straight, Deputy Theater Judge 
Advocate for War Crimes, submitted a plea f'or clemency, stating 
that at all times prior and at all times subsequent to the al
leged incident the accused has conducted himself' as an otticer 
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and a gentleman. He .further stated that the accused has 
performed faithful and effective service in connection 
with war crimes operations in this Theater." 

J.s indicated above the reviewing authority's action, "llherein he purported 
to suspend pending good behavior the sentence to dismissal and total for
feitures except so much as provides for forfeiture of $100.00 per month' 
for six (6) months is regarded as a recanmendation to the con.firming 
authority that the sentence be thus modified. 

5. In view of all the circumstances of this case ~eluding the 
recommendation for clemency, the reviewing authority's action and the 
accused's excellent previous record, I recommend that the sentence be 
confirmed, but that so much of the sentence to forfeitures be remitted 
as is in excess of a forfeiture of one hundred dollars ($100.00) per 
month £or three (.3) montbsa and that the sentence as thus modified be 
carried into execution, but that the portion thereof adjudging dismis
sal be suspended during gooq behavior. 

CK 317485 

.. 
2 Incls . THOMAS H. GREEN 

l - Record of trid Major General 
· 2 - Form of action The Judge Advocate General 
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WAR DEP.lRTMENT 
In the Office of The Judge Advocate General 

Wa.ahington, D. c. 

JAGH - CK 317526 

UNITED STA.TES ) WESTERN BASE BroTION 
) 

v. ) Trial by- o.c.M., convened at 
) Paris, France, 25 and 26 July 

Private First Claa1 JOHN D. ) 1946. To be hanged by- the 
llcCI,ELI,AN (33674374), Canpall7 ) neck until dead. 
G, 291st Inf'ant17 ~giment ) 

OPINION ot the BOA.RD OF REVIEW' 
HorTENSTEm, SOLF, &nd SMITH, Judge Advoca.tea 

1. The record ot trial in the case of the above-named soldier·haa 
been examined by the Board of Review and the Board subnite this, its 
opinion, to 'lbe Judge .Advocate General. 

2. The accused n.a tried upon the .following Charges and Speciti
cation,u 

CHJ.RGE I I Violation of the 92nd Article o.f War. 

Speciticationi In that Private First Claes John D. McClellan, 
Canpany o, 291st Infantry Regiment, United States Force•, 
European Theater, did, at or near Chateau· Coupigny, France, 
on or about 3 September 1945, torcib~ and felonious~, 
again1t her will, have carnal lmowled~e ot Dolores Selembier. 

CHARGE na Violation of t.he 58th Article ot War. 

SpecU'ication la In that Private First Cla11, John D • .Ile Clellan, 
Canpan;y G, 291st Infantr:r Regiment, United States Forces, 
European Theater, did, at or near Sui.ppe•, France, on or 
about 16th September 1945, desert the service ot the United 
States and did remain ~bsent in desertion until he wa• ap
prehended at Heidelberg, German;r, cri or about 21 October 
1945. 
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Specification 2z In that Private First Class., John D. Ye Clel.lan., 
Ccnpany- o, 291st Infantry Regiment., United states Forces., 
European nieater, did, at or near :Mannheim, Germany., on or 
about 29 October 1945, desert the sel'Tice of the United 
States and did remain absent in desertion until he 118.8 ap
prehended at London, England., on or about 21 December 1945. 

CHARGE III: (F1nd1nga ot .guilty disapproved by reviewing authority). 

Specifications (Findings of guilty dieapproTed by reviewing 
authorit7). 

ADDITIONAL CHARGE: Violation o! the 69th .Article of War. 

·specification: In that Private First Class., John D. Mc Clella.n, 
Company- o., 291st Infantry., having been duly placed in con
finement in the Paris Dstention Barracks on or about 23 

1 January 1946., did., at Paris., France, ai or about 31- January-
1946 escape .fran said confinement before he was set at 
liberty by proper authority. 

The accused pleaded not guilty to, and was found guilty of, all Charges and 
SP3citications. No evidence of previous convictions was introduced. All 
ot the members present at the time the vote waa taken concurring., he was 
sentenced to be banged by the neck until dead. The reviewing authority dis
approved the findings of guilty of Charge III and its Specification., approved 
the sentence and to~ed the record of trial for action under Article ot 
War 48•. 

3. The evidence for the prosecution is'summarized as followas 

a. As to Charge I and its Specificaticnz On the night of 2-3 
September 1945., the accused and another soldier attended a dance at Mareuil 
en Brie, which is about three miles from Chateau Coupigr.ry- (R 20., 23, 29., 33). 
They- had a jeep and were giving rides to the boys (R 34., 51). Between 0100 
and 0230 hours, Andre Germe left the dano, (R 21). llbile 11alk1ng toward 
Orbais L'.lbbaye, he 0'9'ertook Dolores Salembier and Christianne Bernier., both 
o! whan had also been to the dance and were walking heme (R 21, 27, 29, 41.). 
The three had walked together for about 80 meters when an .American jeep 
stopped in front or them (R 21, 29). The accused was driving the jeep and 

, was accanpanied by another soldier (R 21., 29, 30, 98) and the pair asked 
the three 7oung people it they- wanted a ride (R 22, 29). The girls entered 
the jeep voluntarily- (R 23), but when Andre Germe started to step in, the 
soldiers pushed him. back (R 22, 30., 46). Dolores, who is about .four feet, 
seven and one-balt inches tall, entered the jeep first,. followed by' 
Christiamle (R 30, 51). All four sat in the front seat., with Dolores 
sitting next to the driver (accused) and Christianne next. to the other 
soldier, who was taller than the accused (R 30-31, ·45, 48-49). The 
soldiers asked Christianne and Dolores their ages (R 46), to which Dolores 
replied that she was thirteen 7e~rs old and Christianne gave her age as 
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eleven (R 46). Dolores testified that "they put their hands to our . 
inners" (R 46, 98) and Christianne that the tall soldier tried to put 
his hand between her legs, but she pushed it back (R 98). They then 
drove to Chateau Coupigny, where accused made Dolores get out of the · 
jeep (R 31, 46). Accused took Dolores away from the jeep and held her 
(R 31-32), although she attempted to release herself and shouted in a 
loud voice (R 32). When accused put her on the ground, she pushed him 
and struggled to de.fend herself. She testified that "After that he 
came in by the leg of my pants*** putting his penis in my vagina" 
and that she screamed (R 47). Christianne was being held by- the taller 
soldier (R 48-49), who tried to make her .fold her legs, but she stiffened 
herself, struggled and escaped (R 48, 100). The taller soldier then held 
Dolores' arms and put his hand on her mouth, while accused raped her. 
Accused struck her (R 48). Dolores was then raped by the taller soldier, 
after which accused raped her again. She ns raped three times (R 49). 
While it was happening, the lights of the jeep were off (R 55). Dolores 
then picked up her shoe and ran away (R 49). She saw the taller soldier 
vaniting. He was falling asleep, and accused was shaking him (R 62). 
She bid behind a 11all until the accused and the taller soldier drove 
any (R 49-50, 55). She then 198nt home (R 50), arriving at about 0345 
hours on 3 September, and told her mother she had been "taken" by two 
.Americans (R 41). At that time, she "was .full of blood 'With blue spots 
on_the face and on the thighs" (R 42). The blood was "in her pants up 
to the waist" (R 42) and she had a cut inside her mouth (R 50) and was 
119eping (R 42). HerllOther 11ashed her and put her to bed. The next day-, 
she saw a doctor, who sent her to a hospital, where she remained .for 
about three weeks (R 50). . . . 

It was stipulated by the prosecution, the defense and the accused 
that if Doctor Andre Broutin, a peysician practicing at Orbais L'Abbaye, 
were present, he would testify that he examined Dolores Salembier on 3 
September 1945J that his examination revealed that the girl was a virgin 
prior to the incident llhich occurred shortly before his exarn:ination; 
that he found extensive and serious bruises at.the opening of the vulva 
and peri-vaginal lacerations, one of which reached almost to the anus, 
and that at the opening o! the anus there ,ras an anterior tear and lesions 
ot the sphincter (R 17, 65; Pros Ex 4) •. 

In a voluntary- pre-trial statement, which was preperl;r admitted into 
evidence, the accused stated he attended a dance about 4 Septenfber 1945 
and drank heavily of cognac and champagne. While driving back to camp, he 
and his canpanian passed two French girls, stopped and picked them up. 
<ile ot the girls sat on accused's lap and the other sat beneen accused 
and his companion. The latter, who was driving, parked the jeep in a 
lane near sane woods. lihen they '3topped, the girl who was sitting on 
accused's lap jumped .from the jeep and ran. The driver took the other 
girl out into a .field. · She did not return to the jeep. When accused 
got out of the jeep, he 11as sick and vanited. When the driver returned, 
he helped· accused into the jeep and they returned to camp (R 67; Pros 
E:x 5). . 
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b. As to Specification 11 Charge II: By duly authenticated 
extract copies ot morning reports, properly admitted in evidence over the 
objection or the defense, (R 15) it us shown that accused absented him
sel! without leave on 16 September 1945 (R 15; Pros Ex 2, 3). In his pre
trial statement, accused admitted that he went absent llithout leave on 14 
September 1945 and ns apprehended in Heidelberg on 20 October 1945 (R 67; 
Pros Ex 5). 

c. As to Specification 21 Charge IIa An extract copy of the 
guard report of the Seventh Aney Stockade, showing that, on or about 1 
November 1945, accused escaped from that stockade, was offered in evidence 
and admitted over objection by the defense (R 13; Pros Ex 1). A CID agent 
testified that, on 21 December 1945, he apprehended the accused in London, 
at which time accused was dressed in civilian clothes, but said he 1ra.s a 
soldier (ft 1"7-18, 65). In his pre-trial.statement, accused admitted that 
he escaped from the Seventh Arrrr:, Stockade on 29 October 1945, went to 
Munich and thence to London, where he ,ras apprehended after working for 
about two 1'8eks, and that the civilian clothing he was wearing "RS purchased 
second-hand.in London (R 67; Pros Ex 5). . . 

d. As to the Additional Charge and its Specification: On or 
about 10 January 1946, accused 11as placed in confinement at the Paris De
tention Barracks (R 16). Ch 31 January 1946, accused escaped from confine
ment in the company- of'~six other prisoners (R 11). 

4. .lf'ter having been properly advised of' his rights as a witness, the 
accused electld to be sworn and testified that he is twenty~ix years or 
age (R 69), married, and has three children (R 70) • He completed two and 
one-half' years or high school and attended night school !or about five 
months (R 70). Prior to entering the service., he lived in Pittsburgh, 
Pennsylvania, where he worked as an electric crane operator in a steel 
mill (R 69-70). He entered the service on 12 June 1943 and 118nt overseas 
on 15 July 1944, going to France in August 1944 (R 70). He is entitled 
to four campaign stars, and has never been tried by court-martial before, 
nor been in trouble, either as a civilian or as a soldier (R 71). While 
at Camp Baltimore, accused was permitted to use a jeep (R 71). On or abcut 
29 August 1945, a Mlle Fety, who lived in Orbais and whom accused knew wll, 
asked him to attend a dance at Or~is three or f'our days later (R 72). At 
about 1700 ho~rs ca the night or the incident, accused ard an acquaintance 
named Lennie drov.e to Orbais by jeep (R 72-73). '.Ibey were unable to locate 
Mlle Fety (R 72). After drinking heavily of' champagne, wine, schnapps, and 
cognac (R 72-73), they 11ent to the dance at Mareuil, three and one-half' 
kilaneters from Orbais. They went back to Orbais, but 1'8re still unable 
to find Mlle Fety, so returned to Mareuil, and at 0130 hours started back 
to camp (R 73). On the "ra:J' back., and after they bad gone about two miles 
from Mareuil, they changed places and Lennie drove (R 73-74, 94). Both of' 
them were.drunk (R 74). Ch the "ay fran 1Aareuil to Orbais., they passed 
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some children. Lennie stopped the jeep, backed up to the children and
asked them to get in the car (R 74, 90). The two girls got in voluntrrily, 
and all four sat in the front. Lennie drove away before the boy who ac
canpanied the two girls was able to get in the jeep (R 74). Accused heard 
no question as to the ages of the girls, but speaks almost no French (R 82, 
87). He kept his hand on the windshield in order to keep the girl who was 
sitting on his knees from falling out (R 74, 85, 88). Accused was surprised 
when Lennie did not make a turn in the highway, but went on a small road 
(R 74). He saw Lennie and Dolores go about five or six yards from the jeep 
and heard her shout in protest (R 75, 82). · He saw Lennie and the girl on 
the ground, but heard no further shouts, only conversation (R 75, 82,83). 
The girl with accused got out of the jeep, but accused held her by the 
11rist (R 86) until she tried to get away, and accused let her go and she 
went away (R 75, 86, 90). He sat down beside the jeep and tried to vanit 
but was unable to do so. Later, he heard Lennie calling/him (R 75). As 
he was going toward Lennie, accused stumbled over a rut and fell, losing 
consciousness for fifteen or ti'V8nty minutes (R 75, 86, 92). He was 
wakened by Lennie, who shook his shoulder and flashed a light in his face 
(R 75). Lennie helped him back in the jeep and they drove back to camp 
(R 75-76, 86). Lennie stated that the girl was a virgin and he was sur
prised to have found one in France (R 76). Accused knew that the victim 
had not acquiesced, at least at first (R 76, 83), but Lennie stated that 
she had consented after the first time (R 76). At the camp, accused and 
a Sergeant DeGesso saw Lennie with blood on his trousers. Accused ,ras 
told by a CID agent that accused's shorts had been found in his barracks 
bag and that a laboratory test showed the blood on them to be identical 
with that on Dolores' underclothing (R 84, 94). '.lhe blood on accused's 
shorts was the result of having had intercourse with Ml.le Fety while she 
was menstruating, or £ran a cut on his foreskin during such intercourse _ 
(R 85, 96). The accused did not have intercourse with Dolores (R 86-87) 
nor did he place his hand on her person in any way (R 88). He did not 
place his hand·over her mouth (R 92). Accused worried about the case, 
became sick and went to the hospital (R 78) • Lennie urged accused to 
"go over the hill," 'Which he did, agreeing to stay "AWOL" for six months, 
so Lennie could be redeployed. Accused went to Germany and was apprehended 
in Heidelberg, frcm where he was sent to the Seventh Army Stockade at Mann
heim (R 78). He escaped from the stockade and 11ent to Frankfurt (R 79). 
~ 28 November 1945, he went to Antwerp, and .from there to Fngland, where 
he got a job in London as a carpenter. He had been in London about twelve 
days when he was picked up. He was then confined in the Paris Detention 
Barracks, and sent to the hospital for treatment ot syphilis. Two days 
after he returned from the hospital, he escaped from the Paris Detention 
Barracks by dropping over a wall (R 79). He returned to England and was 
picked up by the British CID as an American deserter (R So). 'While in 
England, he used the name William M. Wright (R 88). 
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Mlle Fety testified that she became accused's mistress, after meeting 
him about a year before the trial, and saw him often prior to 15 September 
(R 95). In the early part of September she had intimate relations 'With 
him. On one such occasion she was menstruating, and on that occasion, ac
cused was wearing khaki shorts, but she did not notice whether or not the 
shorts became soiled with blood (R 96). 

5. The Specification of Charge I avers that the accused raped 
Dolores •Salembier. 

Rape is the carnal knowledge of a female by force and lVithout her 
consent (MCM, 1928, par 1482). 

Concerning the use of force and lack of consent, the victim stated that 
.the accused and another soldier attacked her, held her by the arms, took her 
into a field, where each had carnal knowledge of her against her rlll. She 
testified that she tried to scream and call for help but was prevented fran 
doing so by one of the soldiers placing his hand over her mouth. The tes
timony- of the victim's mother regarding the victim's appearance and the 
condition of her clothing on her return bane shortly thereafter, all cor
roborate the testimony- of the victim that she did not consent and that in 
the accanplishment of the act by the accused, force was employ-ad. It 
appears that she resisted to the extent of her ability under the circum-
stances. · 

The medical testimony as "Well as the testimony of the victi:gi suf
ficiently proved that penetration of the vagina was effe~ted. Tl1e violence 
visited upon the victim necessitated medical treatment for a period ot 
about three weeks • 

. '.lbe victim's identity of ~e accused as her assailant was corroborated 
by" the testimony of the victim's twelve and one-half year old canpanion who 
saw accused force her away fran the jeep in which they both bad been riding. 

Accused admitted having been at the scene of the crime with another 
soldier, but denied having committed the crime. He testified that the 
soldier with him was on the ground with the victim about five or six yards 
awa7. In going toward them, he stumbled and fell, losing consciousness . 
for approximately fii"teen or twenty minutes. The victim, however, testified 
that both the accused and his ccmpanion z.-aped her. 

The only defense offered by the accused was that of mistaken identity. 
His test1mony- was that the victim of the· assault uh confused in her iden- · 
tification of'the sGldier who had assaulted her. He told a fantastic tale 
of a soldier knmm to him only- as "Lennie," llho, as a casual acquaintance, 
accompanied the accused on.the night in question. According to the accused, 
it was Lennie who canmitted the crime, but the accused was persuaded by · 
Lennie's pleas to desert, thereby attracting attention to himself as the 
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guilty party and permtting Isnnie to be redeployed and discharged. That 
an, person would so jeopardize himself for a casual acquaintance is in
credible, and in view of the positive identification by the victim of the 
assault, together with the equally positive testimony of her canpanion 
that the accused, and not Isnnie, was driving the jeep 'When it etopped to 
pick up the two girls, it must be concluded that the st017 was conceived 
by the accw,ed as a convenient fiction, designed to confuse the court. 

Although. the accused testified that he was under the influence of 
alcohol during the night in question, the facts disclose that he was caP
a.ble of driving, talking, walking, of handling the girl, and of peysical-
1.y accanplishing all the acts involved in the offense as shown. His tes
timony indicates that he remembered in great detail all or the events 
before and after the rape. All of the facts indicate that accused waa not 

- so- Jntoxicated as not to know what he was· doing. The law is well settled 
that voluntary drunkenness does not constitute an excuse· for the crime of 

rape and does not destroy the responsibllit;y of the accased for his mis~ 
conduct (l Wharton's Criminal Law (12th F.d). sec 66, p 95, CM 298814, 
Prairichi§.f (21 BR (ETO) 129, lJ4)). 

Accordingly the Board of Review is of. the opinion that the accused's 
guilt of rape is established by clear and convincing evidence. 

6. Specification 1, Charge II avers.that the accused deserted the 
service of the United States at Suippes, France, on or about 16 September 
1945 and that he remained absent in desertion until he was apprehended at 
Heidelberg, Germany, on or about 21 October 1945. 

' ' 

The desertion alleged in the specification is established by extract 
copies of\morning reports, by tM pre-trial statement o.f the accused, and 
by his testimony- at the trial. Accused testified that he left becauee he 
was suspected of a crime, that he agreed 'With ~Lennie" to remain· awa;r for 
six months in order that the latter might have. an opportunity to be rede
ployed, and that "Lennie" gave him money to assist him in escaping. These 
facts, together with his apprehension in another country, at a considerable 
distance, furnish ample proof from which the court could inter an intent to 
remain away pe:nnanently. ' 

Specification 2, Charge II avers that the accused deserted the senice 
of the United States at or near Mannheim, Germany, on or about 29 October 
1945, and that be remained absent in desertion until he 1'a8 appreMnded in 

· ·London, England, on or about 21. December 1945. · 

The prosecution attempted to establish the initial absence by .Proee- ,·· 
cution Exhibit 1, an extract copy of the guard report of the Seventh Arrq 
Stockade which was admitted in evidence over objection by the defense. It 
shOll'ed that on or about 29 October 1945, accused was confined' in the Seventh 
Army- Stockade and that on or about 1 November 1945, he escaped £ran confine
ment. '!be extract copy is authenticated by Second Lieutenant Frank B. Pataky, 
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who certified that he is the personnel officer of the Seventh Army- Stockade. 
He did not certify that he was the legal custodian of the guard report. In 

.the absence or a showing that Second Lieutenant Pataky' was the official 
custodian of the guard re_port, the extract copy thereo.f' was improperl3 ad-· 
mitted over objection (l!CM, 1928, par ll6b, p 1.20). 

Hcmever accused's guilt o! desertion was otherwise satis.f'actoriq' ~ 
established by the testimony of the apprehending officer who on 21 Il$¢ell• 
ber 1945, .apprehended the accused in London, while accused was dressed in 
civilian clothes, the accused• s con.f'ession wherein he stated nr was sent 
to 7th A~ Stockade at Mannheim from which I escaped on 29 October 194511 

(Pros Ex 5) and by accused's testimony- in his own behalf (R 79). The 
duration or accused's absence, his apprehension 1n London while dressed 
in civilian clothes am his admitted activities during the period involved, 
support ·the inference or intent not to return. · 

7. The Specification of the Additional Charge avers escape £ran con
finement on or about 23-January 1946. 

On or about 10 January 1946 the .accused was con.f'ined in the Paris 
Detention Barracks. · 

Ample proof' of the escape fran confinement alleged in the .Additional 
Charge and its SI)$oification was furnished by the testimo~ of the Prison 
Officer and the First Sergeant o.f' the Paris Detenti<m Barracks. This ot
fenae, also, was admitted by the accused in his testimony (R 79). 

" · 8. The defense objected to the shackling of the accused during, the 
trial (R 10), but the court ruled that one hand should remain shackled 
to the chair. During the time that the accused 11as on the stand,· he was 
unshackled. It appears from the review of the ataft judge· advocate that 
the trial was held within the con.f'ines o:t the Paris Dete;ition Barracks, 
and it was therefore -not permissible :tor the court-rocn to be protected 
by armed guards. While it is the general rule that an accused should not 
appear be.fore the court in irons, such restraint is permissible where 
there is "reasonable apprehension of an attempt to escape"· (Winthrop's 
lli.litary Law and Precedents, 2nd &i (1920 Reprint), p 169). · Inasmuch as . 
the accused testified that he had twice escaped .from confinement, it can 
hardly be said that. the court erred in taking precautions against a third 
such incident. The Board of Review is, therefore, of the opinion that the 
shackling or the accused was reasonable and proper, and did not constitute 
a violation of' his substantial rights. 

9. The accused is 27 years of age, married, and the father of three 
children. The accused testified that he C'Olllpleted two and one-halt years 
of high school and attended & night school .for abou~ five months. Prior 
to entering the service he lived in Pittsburgh, Pennsylvania, where he 
worked as an electric crane operator in a steel mill and as a brakeman 
on a railroad. Hens inducted on l2 June 1943 and went overseas on lS 
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July 1944, going to France in August 1944. He is entitlled to four 
campaign stars. 

10. The Boa.rd or Review has given careful consideration to accused's 
ra:pest for clemency dated JO July' 1946, addressed to the reviewing authority 
and to his request for a rehearing dated 5 August 1946, addressed to the Com
manding General, United States Army Forces, European Theater and which was 
forwarded to the reviewing authority, before he took his action. The Board 
has also given consideration to the following canmunications pertaining to 
clemency: letter !ran Mr. and Mrs. Gus McClellan, Whitaker, Pennsylvania, 
parents of the accused, postmarked 7 August 1946; copy of an undated letter 
!ran Mr. and Mrs. Gus McClellan, addressed to the President, and letter 
fran Mrs. Ada L. 11.cClellan, Whitaker, Pennsylvania, wife of the accused, 
and inclosures thereto which were transmitted through The Adjutant General!s 
Office. 

11. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were canmitted during the trial. In the opinion of 
the Board of Review the record of trial is legally sufficient to support 
ths findings of guilty as approved by the reviewing authority and to sup-

. port the sentence and to 118.l'rant confinnation of the sentence. Death or 
imprisonment for life, as a court-martial may direct, is mandatory upon 
conviction of a violation of Article of War 92. 

/;'// .,~~""-· ........_._t~ ......_____ JUdge Advocate----~_ .......44 __,, 

Judge Advocate /.~: Judge.Advocate 
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JA.GH - CM 317526 ,. 1st Ind 

WD., JAGO., Washington 25., D. C. MM? 
TO: The Under Secretary of War · 

1. Herewith transmitted for the action o.f'the President are the 
record o! trial and the opinion of the Board of Review in the case of 
Private First Class John D. McClellan (33674374)., Canpacy G., 291st 
Infantry Regiment. 

2 •• Upon trial by general court-martial., the accused was found. 
guilty of rape of a 13 year old French girl., in violation of Article 
ot Wa.r 92; of desertion fran 16 September 1945 to 21 October 1945 and 
from 29 October 1945 to 21 December 1945., in violation of Article ot 
War 58; and of two offenses of escape fran confinement., in violation· 
of Article or War 69. He 11as sentenced to be hanged by the neck until 
dead. ill members of the court present at the time the vote was taken 
concurred in the sentence. The reviewing authority disapproved the 
findings of guilty of one of the offenses of escape from confinement 
(Charge III and Specification)., approved the sentence and forwarded the 
record ot trial tor action under Article. of War 48. · 

J. After trial, the accused requested a new trial., on the grounds 
that he was improperly and inadequately defended • .He.attacked his de
fense counsel as unprepared., inexperienced and incapable; canplained that 
he was not assigned the defense counsel he requested., was not permitted 
to testify to sane tacts which would have been in his favor, that witnesses 
requested by him were not :rroduced; and alleged bitter feelings between 
the trial judge advocate and defense counsel, wh.ich resulted in the ac
cused "being used as a pawn in a game between them." He also stated that 
his defense counsel did not object to the accused being kept shackled 
throughout the trial. These canplaints were carefully investigated by 
the reviewing authority, and the report or that investigation., attached 
to the record of trial, shows that they were without foundation. 

4. Careful consideration has been given to accused I s request for 
clemency dated JO July 1946, addressed to the reviewing authority 8.lld 
to his request for a rehearing dated 5 August 1946., addressed to the 
Commanding General, United States Army Forces., European 'lheater and 
which u.s forwarded to the reviewing authority, before he took his 
action. Consideration has also been given to the following camnunications 
pertaining to clemency: letter fran Mr. and Mrs. Gus McClellan, Whitaker., 
Pennsylvania., parents or the accused postmarked 7 August 1946; copy of an 
undated letter from Mr. and Mrs. Gus :McClellan, addressed to the President; 
and letter from Mrs. Ada L. McClellan., Whitaker., Pennsylvania., wif'e of the 
accused., 8.lld inclosures thereto 'Which 11ere transmitted through The Adjutant 
General I s Office. 
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5. The rape committed b7 the accused was violent and brutal arid 
the resultant injuries required hospitalization· o! the victim, a girl 
ot 13 years o! age, for a period or three weeks. Accused was appar
entl:7 drunk. I recommend that the sentence be contirmed but camnuted 
to dishonorable discharge, forfeiture ot all pay and allowances due or 
to becane due, and confinement at hard labor !or the term ot the natural 
11.f'e ot accused, that the sentence as thus commuted be carried into e:xe
cution., and that a United States penitentiary- be designated as the place' 
o! confinement. · · 

6. Inclosed are a draft of a letter !or :rour signature, transmit
ting the record to the President for his action and a form ot Executive 
action designed to carr:r the recanmendation into effect, should it meet 
with your approval. 

CM 317526 

3 Incle THOMAS H. GREEN 
1 - Record of trial - Major General 
2 - Draft ltr for sig S/W The Judge .lclvocate General 
3 - Form o! action 

. ---------------------------------------( o.c.M.o. 1341 April-16, l947)e
"' 

• 
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WAR DEPARTMENT (S67)In the Office of The Judge Advocate General 
Washington 25• D. c. 

JAGK - CK 317535 

!O NOV 1946 
UNITED STATES ) CONTINENTAL DIVISION 

AIR TRANSPCRT COMMA.ND 
Te ~ 

) Trial by G.C.M., convened at Long Bea.ch .. 
First Lieutenant IRVING J. ) Anny Air Field, Long Bea.ch, California, 
WEILmT (0-691426 ), Air Corps ) 16 September 1946. Dismissal. 

-----------------------~------OPINION of the BOARD OF REVIEW ___________________.,.._________SILVERS, McAFEE and ACKROYD, Judge Advocates 

l. The Board ot Review ha.a examined the record of trial in the case 
of the offioer named above and submits this, its opinion, to The Judge Ad
vooa.te General. 

2. _The accused was tried upon the following charges and speoificationaa 

CHARGE Ia Violation of the 61st Article or War. 

Speoifioa.tiona In that First Lieutenant Irving J. Weilert, Squad
ron "B•, 556th Army Air Force Base Unit, did, without proper 
leave absent himself from his Station at Long Beach Army Air. 
Field, Long Bea.oh, California., from about 25 June 1946 to 
a.bout 18 July 1946. · 

CHARGE Ila Violation of the 96th Article ot War. 

Specification la In that First Lieutenant Irving J. Weilert, •••. 
did, Burbank, California, on or about 22 June 1946, with intent 
to de.fraud, wrongfully a.ni unlawfully ma.lee and utter to La.dd's 
Cocktails, Burbank, California., a. check in words aIJd figures 
as follows, to wita · 

Long Bea.ch, California, June 22 1946 No. 

' Long Beach Branch . 90-115 
Security - First National l2 

Be.nk of Los Angeles 
102 Pine 

Pay to the order of 
Cash - - - - - - - - - - - - - $10.00 

00 

Ten a.ni no/100 -------------------- DOI.LA.RS 

556th AAFBU s/Jrving J. Weilert 
Long Bea.ch 1st Lt A.C. o-691426 

http:DOI.LA.RS
http:COMMA.ND
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and by meana thereof, did fraudulently obtain frQm said La.dd's 
Cocktails $10.00, he, the said First Ueutenant Irving J. 
Weilert, then well knowing that he did not have and not in
tending that he should have suffioient,funds on deposit in the 
Long·Beaoh Branoh, Security-First National Ba.nk: of.Loa Angeles, 
Long Bea.oh, California, for the payment of said cheok. 

NOTE• Specifications 2 to 25 inclusive differ materially from 
Specification 1 only in the date, a.mount and person receiving 
the check as indicated below. 

Spec. Date of Check Amount of Check Person receiving check 

2 4 July 1946 i 20.00 La.dd's Cocktails, Burbank, Caiif. 
3 3 July 1946 20.00 n n n " 

" n II II4 26 iune 1946 10.00 
" II II II6 26 June 1946 "10.00 
n n II6 25 June 1946 10.00 • 

7 27 June 1946 10.00 n " II " n II8 27 June 1946 20.00 " • 
II n II9 26 June 1946 10.00 " n II10 28 June 1946 20.00 • " n n n11 30 June 1946 20.00 • 
n n n12 l July 1946 20.00 " 

13 29 June 1946 20.00 n II " " 
14 6 July 1946 60.00 Winstead !arket, Burbank, Calif. 
15 11 ~uly 1946 25.00 • n n • 

ft a II •16 9 Jul:, 1946 20.00 
17 24 June 1946 20.00 Long Beaoh Ail' Post Exchange 
18 27 May l.946 10.00 Ambassador Grill, Lo'llg Bea.oh, Calif. 

n n n n n19 30 May 1946 40.00 
II II n n20 25 May 1946 5.00 " n n n21 25 May 1946 5.00 ". " 

22 21 Jlay 1946 25.00 Jaok La.sley's, Long Beaoh, Calif. 
n n II n n23 18 May 1946 25.00 

24 14 June 1946 10.00 6th Ferring Group Officers Me~s, 
Long Bea.oh, Calif. . •'.}, , 

25 · 10 June 1946 120.00 Laurence Jeweler's, Long Beao~;Ca.lif. 
26 (Finding of not guilty.) 

He pleaded guilty to the specification and Charge I and guilty to ea.oh speoi• 
fication of Charge II except the words "with intent to defraud" and "Fraudu
lently" e.nd guilty to Charge II. The oourt directed that the plee. of 11guilty", 
to Specification 26, Charge II, be changed to tanot gull ty. 11 He was found guilty' 
of the ·specification and Charge I, guilty of Specifications 1 to 25, inclusive, 
Charge II a.nd Charge II,·a.nd not guilty of Speoifioation 26, Charge II. No 
evidence of any previous conviction was introduced. He was sentenced to be 
dismi,sed the service and to forfeit all pay and allowances due or to become 
due. ':.'Th~ reviewing authority approved only so muoh of the aentenoe aa provided 
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fo., dismissa.l from the service and forwarded the reoord of trial for aotion 
under Article of War 48. 

3. hidenoe tor the prosecution. 

As to the Speoifioa.tion and Chare• I. 

The accused was absent without leave from his station at Long Bea.oh, 
California, from 25 June 1946 to 18 July 1946 (Proa. Ex. 1). 

As to Speoifioa.tiona l to 26, inoluain, of Charge II and Charge II. 

-It wu atipulated that the a.ocused executed and delivered the checks 
deaoribed in Speoifioations 1 to 26, inolusive, Charge II, to the persom 
alleged therein and that at the time of issuing these cheokl the e.ocuaed 
me.inta.ined e. bank aooount with the Bank of .Amerioe., Cherry and Ane.heim 

1946 to 11 April 1946 less than ~30.00 and on 8 May 1946, $6.56 (R.25) •. 

National Bank of Los Angeles, which account was without funds on 7 May 1946, 
but·reopened 19 June 1946 with a. balance of $142.00. '.!his e.ocount we.a re
duced to $6.00 the next day. after whio.h it remained below $50.00 until 
olosed 10 August 1946 (Pros. Ex:s. 29,30). The prosecution produced witnesses 
who identified ea.oh cheok and who stated that ea.ch check was returned frc:m 
the bank not pa.id. The oheok relative to ea.oh specification and the page 
wherein 1 t was introduced into evidence is as follows a 

Bra.noh, Long Beach. California. On 1 April 1946 the a.coount contained 
f66.66 am until 6 April li'6 oont&ined mon than t6().00, tr011. 6 April 

In .April 1946 the aocus ed also had a banking account with the Seourity First 

Page where 
Speo. Mo. check was in

troduced in 
evidence. Exhibit No. 

l 45 11 
.2 46 12 
3 47 13 
4 48 14 
5 48 15 
6 49 16 
7 50 17 

. 8 60 18 
9 50 19 
10 · 50 20 • 
11 50- 21 
12 50 22 
13 50 23 
14 40 8 
15 42 9 
16 42 10 
17 30 4 
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18 60 24 
19 60 25 
20 60 26 
21 60 27 
22 36 6 
23 36 7 
24 64 28 
25 32 5 
26 27 3 (Fi_nding ot not guilty.) 

The oheok desoribed in Specification 26 was drawn on the Bank of AJnerioa•. 
Those described in Specifications 1 to 25 inclusive were drawn on the 
Security-First National Bank of Los Angeles, Long Beach Branch. The oheoks 

_varied in amount between $5.00 and $120.00 and totaled t565.00. 

4. For the defense. 

By cross-examination of witnesses, produced by the prosecution, the 
defense established that prior to trial the e.ocused had paid or ma.de good 
ea.oh check. 

'!he aocuaed elected to be sworn as a witness a.nd testified that he 
enlisted 30 September 1943 ·at the age of nineteen yea.rs. He wu sent to 
Fort Niagara for. be.sic training and later transferred to Kitchel Field, 
Long I.al.and. Upon being selected to be a flying cadet he wa.s sent to San 
Antonio, Texa.s, for classification and completed oadet training on the 
Gulf Coast. After graduation he·was sent to the Second Air Force phase 
training in B-24 1s. He went to the European 'lhea.ter of Operation.a in 
November 1943 and was based in Italy, where he flew seventeen missfons as· 
a co-pilot and thirty-three missions as a first pilot. _On 6 June 1944 he 
wa.s promoted to first lieutenant. He signed Category I and applied for 
a oo:mmission in the regular umy (R. 95,96). War Department AGO Form 66-2 
ahOll's that the a.ocused is entitled to wear the American Theater ribbon, 
l overseas stripe for ten months overseas service, the Distinguished Flying 
Cross, the Air Medal with five Oak Leaf Clusters and the FAME ribbon with 
two bronze ata.ra. (Def. Ex:.~). · 

5·. The aocus ed pleaded guilty to absenoe without lean from 25 June 1946 
to 18 July 1946. '.!his tact was a.110 showh by extract copies of the morning 
report from his organization. 

Specifications l to 25 inclusive of Charge II allege that with intent 
to defraud accused wrongfully and unlawfully issued the described oheoka 
fraudulently obtaining money thereby, well knowing that he did not have 
and not intending to have sufficient funds in the drawee ba.nk for. the 
pa,ment of same. He pleaded guilty to these specitications exoept the words 
-.,it_h intent to defraud" and "Fraudulently." By this plea the aocuaed ad
mitted drawing the checks and obtaining money thereby wrongfully and well 
lcnadng and not intending to have suffioient tunda to pay the same. 
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The question as to whether accused at the time of issuance of the 
checks had the intent to defraud.was one of fact for the sole determina
tion of the court, and in view of the evidence, and of accused's complete 
indifference to the status of'his ba.n1cing account when he negotiated, 
checks amounting to more than $500.00, the Board of Review is of the · 
opinion that the finding by the court that he did have such an intent is 
fully warranted by substantial evidence (CM ETO 1803, Wright, 5 BR ETO 
316). 

'· ' 5. Wa.r Department records show that the accused is 23 yea.rs of age 
and married. He enlisted-fn the Army Air Forces at Fort Niagara, New 
York, on 30 September 1942. After receiving the required preliminary 
training at various air installations he was at Randolph Field, Texas,.· 
on 30 August 1943 commissioned a second lieutenant, Air Corps (Ats). 
On 7 June 1944 he was promoted to first lieutenant. He has been awarded 
the Distinguished Flying Cross, the Air Medal with five Oe.k Leaf Clusters, 
and two Bronze Sta.rs for the Italian Campaign and Air Offensive in Europe. 
Three efficiency ratings in his record show an average numerical rating 
of 3.13 or slightly above very satisfactory. 

6. 1hree members of the nine-man court-martial and the defense counsel 
signed and attached to the record a recommendation for clemency requesting 
that the dismissal be disapproved and that a portion of the pay of the ac• 
cused be forfeited for such period as may be deemed proper. 

7. The court was ~egally constituted and had jurisdiction over the 
accused end of the of'fenses. No errors injuriously affecting the substan
tial rights of the accused were committed at the trie.l.. The Board of 
Review is o~ the opinion that the record of trial i1 legally sufficient 
to support the findings of guilty and the sentence and to warrant con
firmation of the sentence. Dismissal is authorized upon conviction.of 
a violation of Articles of War 61 and 96. 

. 

-~••Juilge Advoo&te 
. 

: . ~ \,,,•• 
.11 

, .Yudge Advocate.•
i 

--~ 
, Judge Advocate ' 
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Ji.GK CM 3175.35 1st Ind 

"WD., JAGO., Washington 25, n. -c. 

Toa The Under Secretary of war 

l. Pursuant to Executive Order No. 9556, dated May 26., 1945, 
there are transmitted herewith for your action the record of trial 
and the opinion of the Board of Review in the case of First Lieuten
ant Irving J. Weilert (0-691426), Air Corps. 

2. ·upon trial by general court-martial this officer was found 
guilty of absence without leave £or 23 dqs in violation of .Article 
of war 6i and of unlawfully ~d wrongfully issuing checks (2.5 speci
i'ications) nth intent to defraud and obtaining money thereby- knowing 
that he did not have and not :i}ltending that he should have sufficient 
funds in the drawee bank to pay said checks, in violation of .Article 
of War 96. He was sent.enced to be dismissed the service and to for
feit all pay and allowances due or to become due. The reviewing 
authority approved only so much of the sentence as provided 1'or dis
missal from the service and forwarded the record of trial for action 
under Article of war 48. 

3. A. summary of the evidence may be .found in the accompanying 
opinion of the Board of Review. I concur in the opinion of the Board 
t_hat the recc:1rd of trial is legally' sufficient to support the findings 
and sentence and to warrant confirmation of the sentence. 

. The record shows that the accused was absent without leave 
from 2.5 June 1946 to 18 July 1946., a period of 2.3 da;rs. Between l8 l.!:a;r 
1946 and il J~ 1946 the accused wrote 25 checks in amounts 'ranging 
f'rom $5.00 to t].20.00, and in the aggregate amount of $565.00. These 
checks were returned by his bank unpaid. one check was to his local 
post exchange, one to the officers• mess, one to a jeweler., three to 
a grocery store, six to restaurants., and 1.3 to a cocktail bar. All 
checks were paid by the accused prior to trial. 

4. Three members of the nine-man court-martial and the derense 
counsel recommended clemency and requested that the'diemissal be com
muted to a forfeiture of a portion of the accused, s pay for an 
appropriate period• 

. 5. The nature of the offenses of which accused was convicted is 
· such that confirmation 0£ the sentence is justified but in view of the 
youth of accused (23 years)., and his very creditable combat record - he 
particiPB:_ted in 50 missions in the course of air operations i~ Italy 
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and Europe - I recommend that upon confi.rmation of the sentence the 
execution thereof be suspended during good behavior. 

6. Inclo'sed is a .form of action designed to carry into effect 
the foregoing recommendation, should it meet with your ~roval. 

CM 317636 

•
2 Incls THOMAS H. GREEN 

l. Record of trial Major General 
2. Form o.f action The Judge Advocate General 

----------------------------------,--( G.c.M.o. 366• teoember 9, 1946) 

.? 





WAR DEPARTMENT taTS) 
In the Office of The Judge Advocate General 

Washington 25, D.c. 

MAR 31 1941 
JAGQ - Cll 317541 

UNITED STATES) UNilED STATES ARM! FORCES 
) MIDDLE PACIFIC 

v. ~ Trial by G.C.M., connned 
First Lieutenant KARL· K. ) at Aro 958, 4 October 1946~ 
KOCHENOUR {0-1058286), ) Dismissal. 
Air Corp11. ) 

OPINION of the BOARD OF REVIEW 
HICKEY:, SCHENEEN and PARSONS., Judge .Advocates 

1. The Board of ReTiew has examined the record o!' trial in the 
case of the c:£ticer named above and submits this, its opinion, to The 

. Judge .Advocate General. · 
• 

2. The accused was tried upon the .following Charges and Speciti
cationsl 

. . 
CHARCB II Violation of the 95th Article of War. 

(Finding of not pllty). 

Specifications (Finding of not guilty)• 

.CHARCZ II I Violation of the 96th Article o:t War. 

Speciticationz In that First Lieutenant Karl It. Kochenour; 
· Headquarters thited States Army Forces .16.ddle Pacific, a 

married man, did at APO 957 on or about 3 September 1946, 
wrongfully have sexual intercourse 111th Georgia Hall., a 
woman not his wi:te. 

He pleaded not guilty to all Charges and Specifications.· H• -.as foand 
cullt," of the Speci.rication, Charge II, and of Charge II, and not guilty 
of the Specification, Charge I and of Charge I. No evidence of previoua 
convictions was introduced at the trial. He was sentenced to be dis
missed the serrlce. The ravining authority- approved the sentence and 
forwarded the re cord· o!' trial .tor action under .Article of War 48. 

3. The evidence .tor the pros,cution in support o.f' the Charge·and 
the Specitication of which the accused 11as found pllty' m11.y be sumnarized 
&II f olJ.ows I · 



(316) 

I 

On 3 September 1946, .:the accused ns_a married-man and ·the father 
of two children (R 6, 7, 9; Ex. B). He was assigned to Quarters No. 106, 
Schofield Barracks, Ter_ritory- of Hawaii, A.Po 957 (Ex. A). During De
cember 1945 accused became, acquainted with a Miss Georgia Hall, and 
this acquaintanceship gl'8lf" into a deep attachment (R 21, 25; Ex. ·B). 
Mi.ss Hall was a frequent visitor at accused's quarters prior to 3 
September 1946. One witness testified that she either mmt there •quite 
often or_ else she resided there." (R 23). At about 2100 hours, 3 
September 1946, the accused was in his quarters in the company of Miss 
Hall and another officer and his wife (R 6, 17). At about 2400 hours, 
3 September 1946, Major Charles H. Fair, Provost Marshal, APO 957, ac
companied by two other o.ff'icars, two noncommissioned o.ff'icers, and 
Mrs. Jana Kochenour, "Wi..f'e of the accused, entered Quarters No. 106. 
The· party proceeded to the upper story and ·uajor Fair opened the door 
to one of the bedrooms,A and Sllitched on the lights._ Th• accuead and 
lfiss Hall, both nude,_ were lying in bed. ll:1.ss Hall was lying in the 
a:nns of the accused (R 81 29). The two child:nm of accused .119re lying 
on mattresses or blankets on the fioor o.f' a rear bedroom (R 9). 

4. The only witness for the defense was Colonel E. p. Crandell, 
Adjutant General's Department, Arrrr:{ Forces Middle Pacif'ic, »'0 958.. He 
testified that he bad kno11n the accused since June 1946, and that ·th• 
accused had been 11'0::idng mider his supervision, perfonning his duties in 
an outstanding manner. He .further stated that the accused had been con
sistent'.cy" rated "excellent" or "superior•, and dur:ing the previous year · 
all of •is efficiency- ratings had been •superior" (R 30). The accused re
mained silent, after explanation of hia rights by the df;lfense counsel 
(R 31). . · 

5. The court _accepted in evidence, owr the objection of the de- · 
fense, a "1"itten statement made by the accused on 4 Septembtr 1946 (R 9, 
10; Ex. BJ. This statement sets forth that the accused married ,men he 
was n:illeteen, after having .first lived with his wife in a common law 
status. He had much difficulw in keEl)ing anployed am his wife was 
often forced to 1rork. For a long period he and his "Wi..f'e had had little 
1ove for one another, but remained married "tor the sake of the children. 
In December 1942 he enlisted in the J.rary and in September 1945 arrived in 
Hawaii. 'l'h• acc~sed1s wife arrived in Hawaii in April 1946. 

6. In the light of the evidence adduced in support of the speci
i'icatiori and Charge II ~e action of' the court in finding the accused 
iu:Uty thereof was f~ warranted. 'l.'be accused was found in bed with a 
woman not his wife. Both ware nude• •The act 01' sexual intercourse JJ/81" 
be inferred bom the man and woman occupying the same bed and room, oo
cupying the same room, being seen together in bad, or being found piu
tially disrobed in. the same room." (2 c.J.s., sac. 24). 'l'he accused'•
:WU• and two young sons lived at the quarters when this ottense occurred 
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and accused's amorous conduct toward Miss Hall around his quarters 
was observed by neighboring families. This act of sexual intercourse 
with a woman not his wife had escaped the. bounds of private affairs 
and was conduct of a nature to bring discredit upon the military 
service. 

7. The accused officer is 31 years of age, having been_ born on 
26 December 1915 in Pennsylvania. He graduated from high' school in 
Harrisburg, Pennsylvania, but dj.d not attend college. He was employed 
from tima to time by the Gooeyear Tire and Rubber Co. as a shippi.Jli 
clerk, by the Harrisburg Steal Corporation as a sand blast operator, 
by a contracting company as a labor supervisor, and inmediate~ prior 
to entry into milita:cy- service by the Massachusetts Bonding and In
surance Company as an insurance adjuster. He was inducted into the 
military service on 7 December 1942. Ha attended the Antiaircraf't 
Artillery Officers Candidate School, Camp Davis, North Carolina, and on 
5 August 1943 was appointed a tempora:cy- Second Lieutenant, Army ot the 
thited States. His .Army General Classification Test Score was 134. On 
18 June 1945 he was promoted to First Lieutenant. He departed trom con
tinental United States on 30 August 1945 and arrived in Honolulu, T.H., 
on 10 September 1945• 

8. The court was legally constituted and had jur.1.sdiction ot the 
accused and the offense. No e:trors injuriousl3 af'fecting the substan
tial rights of the accused wra committed during the trial. In the 
opinion of the Board of Review the re cord of trial is leg~ sufficient 
to support the findings of guilty and the ·sentence and to warrlmt con
firmation of the sentence. Dismissal is authorized upon conviction of 
a violation of .Article of War 96. · 

Judge .Advocate a~n.~. 
~ 9-/~.'y

~4~·.?«1,.
f 

----~----d____~_··-~-~----__• Judge .Advocate 
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JAGQ - cM 317541 1st Ind APR 8 H·t/ 
WD., JAGO., Washington 25, D. c. 
TO: The Under Secretary of'War 

· l. Pursuant to Executive Order No. 9556., dated May 26, 1945., there . 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of First Lieutenant Karl K. 
Kochenour Co-1058286), Air Corps.. · · 

2. Upon trial by general court-martial this officer was found guilty 
of the offense of adultery (Charge II), in violation of Article of War 
96. He was sentenced to be dismissed the service. The reviewing author
ity approved the sentence and forwarded the record of trial for action 
under the 48th Article of War. 

3. A summary of· the evidence may- be found in the accompaeying opin
ion of the Board of' Review. The Board is of the opinion that the record 
of' trial·is legally sufficient to support the findings of' guilty and the 
sentence., and to warrant c?nfimation thereof. I concur in that opinion. 

4. The evidence shows that accused is a married man., with two 
children. He occupied public quarters at Schofield Barracks, TeITitor.; ot 
Hawaii., with his wife and .children. He had f'onned an attachment for a 
Miss Georgia Hall, a woman not his wife., and at about midnight, 3 September-
1946, ·he and Lfi.ss Hall were .found in bed in one of the l;>edrooms of his 
quarters. Both were nude. He was seen in this situation by a party of 
six people, including his wife. 

. 5. His record as. a civilian appears clear., and has been good while 
upon active military duty. 'The circumstances surrounding this offense., 
however., indicate a lack of' suitable character for service as an officer. 
His conduct with Miss Hall previous to this offense had been the ·subject 
of colll!lent among his neighbors and an enlisted man has recently been con
.victed by general cour"Hartial of wroll8f'ul.ly having eexual intercourse in 
accused's quarters 111th accused's wife (CM 317.542., Abramson). The accused 
appears to have been aware of' his llife 1s conduct but took no action to stop • 
it. 

6~ I reconmend. that .the . sentenc~: be. confirmed and carried into exe
cution. 

· · 7. ·. Inclosed is a form of·action~....,.,6U carry this recomnendation 
into effect., s:tiould it meet with yo 

2 Incle. mows H. GREEN
1. Record of trial Major General 
2. Form of action The Judge _.Advocate General. 

-----------------------------------
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WAR DEPARI'MENT 
In the Office o! The Judge Advocate General 

Washington, D. c. 

JAGH - CY 317544 , 5 FEB 1947 

UNITED STATES ) CONTINENTAL BASE SECTION 
) 

v. 

Captain JCIIN L. STICKLEY 

) 
) 
) 

Trial by o. c. M • ., convened at 
Bad Nauheim., Germany, 13 August 
1946. DiniiHal 

. (0-453549)., Corps of 
Engineers 

) 
) 

OPINION o! the. BOARD OF REVIEW 
HarTENS1EIN, SOLF, and SMITH, Judge Advocatea ___,___ 

1. The record o! trial in the case of the officer named above has been 
examined cy- the Board of Review and the Board submits this, its opinion., to 
The Judge Advocate General. · · 

2. The accused was tried upon the following Charge and Speci.f'icationa 

CHARGE a Violation of' the 95th Article ot War. 
, 

Speci.f'icationa In that Captain John L. Stickley, Headquarters, 
343rd Engineer . General Service Regiment, ns, at or near 
Jlamnheim, Germany, on or about 25 Ma;r 1946, in the Enlisted 
llenI a Club and public streets of' :Mannheim, Gel'Jll&ny', drunk 
and disorderly while in uni.f'orm. 

. 
He pleaded guilty to the Specification and not guil1.7 to the Charge, but 
guilty of' a violatic:a of the 96th !rticle of War. .ltter the µitroduction 
of' all the evidence, the pleas of guilty were withdrawn upon motion ot the 
de.tense and pleas of not guil.tT to the Charge and its Specification 1f9re 
entered. He n.s .t01md guiltT of the Speci.f'ication except· the word.a "and 
public streets ot" and not guilty ·o.r the Charge, but guilt;r ot a violation 
of' the 96th !rticle ot War. Evidence ot two previous convictions wa.a intro
duced. He 11a1 sentenced to be dismissed the service and to f or.teit all p&y' 
and allowances due or to becane due. The reviewing authorit7 approqd only 
so much ot the sentence as provided tor dismiasal and forwarded the record 
of trial .tor actic:a under Article ot War 48. -
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3. The Board 0£ Review adopts the st'atement of the evidence and the 
law cC11.tained in the review of the Continental Ease Section Judge Advocate 
dated 24 September 1945. 

4. The accused is 32 ye~rs of age, married and has one child. War 
Department records show that he is a high school graduate and that he at
tended Purdue University for two years, pursuing a Civil Engineering course.· 

. Prior to entering the .lrmy he was in the insurance business. He was· induct
ed in May 1941, and after attending the Engineer Officer Candidate School, 
he was canmissioned a second lieutenant, Army of the United States, on 24 
January 1942. He was pranoted to .first lieutenant on 12 June 1942 and to 
captain On 15 February 1943. . · 

The accused was rated unsatisfactory as an assistant regimental 5-2 
for the period from 26 August 1944 to 29 September 1944. He ns rated J.4 
{very satisfactory) as a personnel officer from 1 July 1944 to 31 December 
1944. 

On 17 November 1944 the accused was !ound guilty by a general court
martial of being disofderly in a public place while in uniform, of drinking 
'111th enlisted men and of behaving himself with disrespect toward a superior 
officer, all in violation of Article of War 96. He was sentenced to be 
reprimanded and to forfeit $150 of his pay for six months. The reviewing 
authority approved the sentence and ordered it carried into execution 
{GCMO # 43, Hq, Seventh US Army, 4 Dec 44) • · 

On 30 October 1945 he us found guilty by a general court~tial ot 
being drunk and disorderly lvhile in uniform in violation or Article of War 
96. He was sentenced to be reprimanded and to forfeit $100 of his pay for 
three months. The reviewing authority approved the sentence and ordered it 
carried into execution (GCMO # 1, Hq, Third US .Army, 5 Jan 46). 

On 29 April 1946 hens found guilty by a general court-martial of 
11rongfully str1king a woman in the face with his fist and of being drunk 
while in uniform, in violation of Article of War 96. He was sentenced to 
pay the United States a fine of $1000. '.lhe reviewing authority approved 
the sentence and ordered it carried into execution (GCMO # 129, Hq, -Third 
us~, 19 Jul 46). 

' 5. The court was legally constituted and had Jurisdiction of the 
person and the offense. No errors injuriously affecting any substantial 
right .or the accused were canmitted during the trial. In the opinion ot 
the Board of Revieir the record of trial is legally sufficient to support 
the finding ot guiltyarrl the sentence as apprOY'ed by the review.1.ng authority, 
and to warrant confirmation of the sentence. DismiHal is authorized upon 
conviction of a violatioo of Article of War 96. 

Judge Advocate 

Judge Advocate 

Judge Advocate 
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JAGH - CM 317544 1st Ind 

WD, JAGO, Washington 25, D. c. fEB 2 ~ 1947 
TOa The Under Secretary of War 

l. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herald.th for your action the record of trial and the 
opinion of the Board of Review in the case of Captain John L. Stickley 
(0-453549), Corps of Engineers. · 

2. Upon trial by general court-martial this officer was found 
guilty of being drunk and disorderly in uniform in an Enlisted Men's 
Club in Mannheilll, Germany, in violation of .lrticle of War 96. Evidence 
of two previous convictions -was introduced. He was sentenced to be dis
missed the service and to forfeit all pay and allowances due, or to becaoe 
due. The reviewing authority approved only so much of the sentence as 
provided for dismissal and forwarded the record of trial for ac~ion under 
Article of War 48. 

J. ·A ·summarr of the evidence may be found in the review of the 
Staff Judge .Advocate which was adopted in the accanpanying opinion of 
the Board of Review as a statement of the law and the evidence in the 
case. The Board is of the opin~Ol\ that the record of trial is lega~ 
sufficient· to support the findings of guilty and the sentence as apprOTed 
by the revieir.Lng authority., and to warrant confirmation of the sentence. 
r concur in that opinion. · 

ihe accused was the canpa.ny- camnamer of Canpaey F., 343d Engineer · 
General Service Regiment., stationed at Mannheim., Germa:o;y. On the enn
ing of 25 May 1946 he entered the enlisted men' a club of his canp&n7. 
He 'WU drunk when he entered the club and after sitting at the club's 
bar for a time, he began to chastise the enlisted men for improper wear
ing of their unitorms. He seized them by their clothing and shook them 
vigorously. Eventually he challenged one of the enlisted men to go out
side with him, presumably to engage in a fight in the presence of several 
soldiers and German civilians. J. sergeant ot the accused's canpany- want 
to the officers' quarters and reported the accused's actions to a canpany
otticer. The latter went to the club where he observed the accused in a 
dishenled ·state and talking boisterously. He saw the .accused seize an 
enlisted man by the shirt collar and shake him vigorously. 

4. T.he accused has three previous conviction• tor sbiilar of!.ensea. 
Accordingly., I recanmend that the sentence as modified by the reviewing 
authorit7 be confirmed and carried into execution. 
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5. Inclosed is a form of action designed to carry the foregoing 
recanmendation into effect, should such recamnendation meet with your 
approval. 

CK 317514 

2 Incle mas H. GREEN 
l - Record· of trial Major General 
2 - Fonfl ot action The Judge .lclvocate General 

c~:~:;:-;:-;;;-~;h-i;;-i;;;~--------
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WAR DEPARTMENT (SSS)
In the Office of 'lhe Judge Advocate Genera.l 

Washington 25, D. C. 

JAGK - CM 317562 

9 JAN 1947 
UNITED STATES ) UNITED STATES COl:STABULA.RY 

) 
v. ) Tria.l by G.C.M., convened at. Bamberg,

' 
/ Germany, 22 August 1946 a.nd 4 September 
Captain LEONARD D. F•.STAFFIERI ~ 1946. Sentencea To forfeit $100 of 
(0-290053), Coast Artillery ) his pay per month for five months. 
Corps. · ) 

OPINION of the BOARD OF REVIEW 
SILVERS, MoAFEE and ACKROYD, Judge Advocates 

1. The record of trial in the case of the above named officer has been 
examined in the Office of The Judge Advocate General and there found legally 
insufficient to support the findings and the sentence. The record has now 
been examined by the Board of Review and the Board submits this, its opinion, 
to '.!he Judge Advocate Genera.l. 

2•. Accused was tried upon the following charges and specifioationsa 

CHARGE Ia Violation of the 95th Article of War. 

Specifioationa In that Captain Leonard D. F. Staffieri, 
Headquarters United States Constabulary, did, at Bamberg, 
Germany, between 15 April 1946 and 8 July 1946 unlawfully 
cohabit with Franziska Dill, a woman not his wife. 

·cHARGE Ila Violation of the 94th Article of War (Finding of 
not guilty). ' 

Specificationa (Finding o·f not guilty). 

He pleaded not guilty to both charges and specifications. He was found guilty 
of the Specification of Charge I, except the words "unlawfully cohabit with 
Franziska. Dill, a wo:rna.n not his wife," substituting therefor the words •have 
illicit sexual relations with one Fra.nziska Dill while she_wa.s employed by 
~im in an official capacity, thereby bringing discredit upon the military 
servioe, • and not guilty or Charge I but guilty of a violation of Article of . 
War 96. He was found not guilty of Charge II and the Specification thereunder. 
No evidence of previous convictions was introduced. He was sentenced to for
feit ~00 of his pay per month for five months. The reviewing authority ap
proved the findings except the words "while she was employed by him in an of
ficial capacity,• approved the sentence but r~tted so much thereof as is in 
excess of ~100.00 per month for five (5) months, and ordered execution of the 
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sentence a.s thus modified. The result of trial wa.s promulgated in General 
Court-Ma.rtial Orders No. 45, Headquarters, United Sta.tea Constabulary, dated 
14 October 1946. 

3•. For the purposes of discussion, it may be assumed that the evidence 
introduced by the prosecution, uncontradicted by the defense, wa.s sufficient 
to establish that on at least five occasions accused was guilty of having 
illicit sexual relations with the woman with whom he wu alleged to have un
lawfully cohabited. 'lhe court, however, determined that it was insufficient 
to sustain the allegations of unlawful cohabitation, finding by exceptions 
and substitutions that the accused was guilty of the presumably lesser included 
offense of having illicit sexual relations. The question is therefore presented 
as to whether the offense of having illicit sexual relations is a lesser offense· 
included in the charge of unlawful cohabitation. If illicit sexual intercourse 
is one of the elements of proof necessary for a conviction for unlawful cohabi
tation, then the court's finding may be upheld. Otherwise accused has been 
conv.icted of an offense not charged and not included in the one charged. 

The word •cohabitation" is discussed in 14 Corpus Juris Secundum at 
page 13121 

•coHA.BITATION. A derivttiTe of 'cohabit,' with the same origin 
and large signification. Cohabitation may be lawful or it may be 
illicit, and, as sometimes employed. has a very disgra.oeful mean-
ing. Also, it has been said that cohabitation is not a sojourn, 
nor a. ha.bit of visiting, nor even a remaining with ~or a. time, but 
that the term implies continuity; and in its usual sense implies 
some degree of publicity, since two persons ce.nnot secretly live 
together. In its primary sense, the word has been defined as mean-
ing the act or state of dwelling tog~ther, or in the sl:lllle place with 
another, living together; and in its secondary sense, as meaning a 
living together a.s husband and wife, or as man and wife; living to
gether, claiming to be married, in the relationship of husband a.nd 
wife; a. condition or status of the parties, a status resembling that 
of the marital rela.tionJ and in a particular connection, has been 
held to mean habitual ooncubin~ge or lying together. In pl.rtioular 
connections, it he.a been said that the term does ·not simply mean the 
-gratification of.the sexual' passion, but to live or dwell together, 
to have the same. habitation, to live in the same house, and while, as 
commonly understood, the term implies sexual intercourse, it seems that 
sexual intercourse is not necessarily implied, a.a the word does not even 
include necessarily the oooupying of the same bed. 11 

' ' ' 

In CM 254722, Grimstad,. ~5 BR 341, the Board of Review,. in quoting from 
United States v. Musser (7 Pac. 389,390), said, 

n.As defined by lexicographers, 'cohabit' means to dwell with 
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or to reside together. It may mean residing.••• in the same 
family, or the dwelling together in lawful wedlock. This would 
be lawful coha.bitation. Or it' may mean the dwelling' of' a man 
and woman together ostensibly a.nd apparently in wedlock, when, 
in fact or _in law, no ~rriage exists; and, without proof of 
adultery or fornication~ this would be unlawful oohabitation. • 

In th., case of United States v. Cannon (7 Pao. 369, 4 utah 122) the court 
saida 

8 '.l.'he primary meaning of 'cohabit' is to dwell with, (oon, with, 
and habere, to dwell;) a.nd at the present day it is generally held 
to mean to dwell or live together as husband and wife, or to dwell 
or live together in the same company, plaoe, or country. 

. •'J:hat learned author, Mr. Bishop, saya 
0 

that he knows of no 
legal authority or usage-that would embrace sexual intercourse in 
the word 'cohabitation', •••. The authorities of the appellant 
on this point do not shak• the position that cohabitation does 
not include sexual intercourse. The word does not even include 
necessarily the occupying the same bed.• 

And tn Bishop v. Brittain Inv. Co. (229 Mo. 699J 129 S.W. 668) the court 
adopted Webster's definition of "cohabit" as followsa 

"Defining 'otShabit' Oiebster's New International Diet., tit. 
oohabit) •• fiRd the followinga 'To dwell or live together as , 
husband 8fld wife. In the United States at the oommon la, marriage 
ts presumed when a man and woman have cohabited permanently to
gether, being reputed by those who know them to be husband and wife, 
and admitting the rela.tionship. ,n 

and the court stated •rhe·a.ot of cohabiting does not necessarily imply coitus.•. 
(See conflict of authorities on this question in 7 Words & Phrases, pp. 557-559.) 

It appears, therefore, that by the weight of authority, although illicit 
sexual intercourse may be implied, it is not necessary to show auoh relation 
in order to establish unlawful cohabitation. Illicit sexual relation or 
intercourse is therefore an offense separate and distinct from unlawful co
habitation (CM 211260, Grochwiak, 10 BR 50). 

·When a court.by exceptions and substitutions finds an accused not guilty 
of the offense alleged but guilty of some other offense not neoessarily in
cluded therein it, in effect, finds the accused guilty of a.n offense for 
which he was not brought to trial. It is, of oourse, funda.mental that suoh 
action is illegal and such a finding can afford no basis for a sentenoe 
(CM 199063, lfartin, 3 BR 323). 

·4. For the reasons stated the Board of Review holds the record of.. 
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trial legally insufficient to support the findings of guilty and the sentence. 

~~udge Advocate 

~ ,.:m1'1. ~ ..!Udt• Advocate 

$~,L , Judg• Mvocate 
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JA.GK - CM ;317562 1st Ind 

WD. JAGO, Washin&--ton 25, D. C. 
. .!~ 11 

• 4 ~947 
TOa The Under Secretary of ~ar 

1. Herewith tr1U1Smitted for your action under Article of War 50}, 
as a.mended by the aot of 20 August 1937 (50 Stat. 724; 10 u.s.c. 1522) 
a.nd the act of l August 1942 (56 Stat. 732), is the record of trial in 
the case of Captain Leonard D. F. Staffieri (0-290053), Coast Artillery 
Corps. 

2. I oonour in the opinion of the Board of Review tha.t the record 
of trial is legally insufficient to support the findings of guilty and 
the sentence and, for the reasons stated therein, recommend that the 
findings of guilty and the sentence be vacated, a.nd that all rights, pri
vileges and property of which the accused have been deprived by virtue of 
the findings and sentence so vacated be restored. 

3. Inclosed is a form of action designed to carry into effect this 
recommendation, should meet with your approval. 

' 2 Inola THOMAS H. GREEN 
1. Record of trial 1:!.ajor General 
2. Form of action The Judge Advocate General 
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WAR DEPARTMEN! 
In the Office ot The Judge Advooa.te General (S89) 

Wa.shington25, D. c. 

JA.GK • CM: 317576 
3 JAN 1947 

UNI1'BD STATES ) EUROPF.Ul AIR TBilSPOR1' SERVICB (PROV) 

~ Trial by G.C.M:., convened at Salsburg, 
) Austria, 27, 28 &Dd 29 Auguat lHS. 

Firat Lieutenant VINCENT c. ) Diamiaaa.l t.lld oontinemat fer one (1) 
FURA.N (0-685~13), Air Corp~ ) yea.r• 

... 
--------------~-------.--------OPINIOHotthe BQLRDOFREVIJ:lr 

SILVERS, JlcilEI aDIII. ACKROID, Jwlge .&.4voeatH 

-----------------------..~----

1. The record of trial in the oue ot the above :named. otfioer bu been· 
examined by the Board ot Review and the Boa.rd 1ubm1.t1 thia, 11;1 opinioll, to 
The Judge Advooa.to General. 

2. The aoouaed wu tried on the following charge• am 1peoitication11 

CRl.RGB I1 Violation of the 93rd J..rtiole of 1Jar. 

Speoi.f'ioat1oii1 In tha't lat Lieutenant Vincent c. Furan, 442nd 
Troop Carrier Group, did at USAF SU.TION SALZBllRG on or about 10 
July 1946 telonioualy an4 unlatull;r kill Wilma Kur& by' wantonl.J'' 
and reokleall;r operating and flying a oertaih United State• J.nir3' 
airplane into and against her, thereby infliotiD.g on her :unal 
wound.a ot which ahe did then and there die. 

CHI.ROB II• Violation et the 96th Article ot War. 

Speoifioation 11 In that lat Lieutenant Vincent c. Furan; ..., di( 

at US.AF STA1'ION SALZBURG on or about 10 Jtaly 1946 in violation ot 
AJ.F Regulation 60-22 wrongfully ad witholtt 'preper authorit7, take 
ott and tly a gonrment aircraft without tiling a proper olearuoe. 

Speoitioation 21 In that lat Lieutenant Viaoent C. Furu, •••, did, 
at WAF SU.TION SALZBURG on or about 10 July 1946 wrongtully an4 
without proper a.uthority take u paaaenger1 in a gonrmnent airo~ 
on two upa.rate f'lighta, Gudrun Kipper uul 1Jilm& Kura, both .t.uatriu 
oirlliau. 

SpecitioatioJl 31 In that lat Lieutenant Vincent c. J'uru, •••, di(, 
at USil' STAXION' SALZBURG OJl •r about 10 July 1946 wro:ngtull7 aK 
withollt proper il.ut];>.ority engage i:n d.angeroua and low tlJiag, thail 

. ·.ta, buuiag, in violation. ot AAF_ RegulatioJl 80-16. 
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He pleaded not guilty to a.11 oba.rges and speoifioations. He was found guilty 
of the Specifioa.tion and Charge IJ guilty of Specifioa.tiom land 2 of Cha.rge 
II, a.nd guilty of Speoifioa.tion 3 of Charge II exoept the words,. "that is~ 
buzzing" and guilty of Charge II. No evidenoe of any preTioua oonviotion 

·. wa.s introduoed•. He was sentenoed to be dismiued the service, to forfeit a.ll 
pay and allowa.noes due or to beoome due, a.nd to be oonfined a.t ha.rd labor for 
one year. The reviewing authority a.pproved the sentenoe, reoommended that.the 
oonfinement be .Temitted, and forwarded the reoord of trial for aotion under 
Article of Wa.r 48. 

3. Evidence for the proseoution 

On 9 July 1946 the a.ooused a.ttended a. party a.t the Offioers' Club of the 
United Sta.tes,; Air Foroe Station, Salzburg, Austria.. This pa.Tty wa.s a.ttended 
by most of the enlisted men ana officers of the station, a.a well a.a by two 
Austrian civilian girls Gudrun Kipper and Wilma. Kurz (R. 21,48,49). Sergea.nt 
Morris K. Hankey, Gudrun Kipper; Wilma Kurz and the aocused left the Officers• 
Club and went to the room oocupied. by the a.oouaed where th·ey remained until 
about 5a30 a..m., 10 July 1946, drinking oogna.o, beer and Cooa. Cola. (R. 22,49J 
Pros. Ex. B). About 5a30 a.m., 10 July 1946, they left the room of the acouaed 
a.nd prooeeded to the United States Air Force field nea.r Sa.lzburg, Austria. 'lbe 
party traveled to the field in a. jeep. The aooused dismounted from the jeep, 
a.fter which Sergeant Ha.iycey drove the remainder of the party to one end of 
the runway of the field. He parked the jeep on the ta.xi strip about ten feet 
from the edge of the runway. The aocused ta.xied an L-5 Government a.irplane 

' to the end of tjl.e runway nea.r the jeep (R. 22,49J Pros. Ex:. 13). He then took 
Wilm.a'Kurz for a. ride in the plane. After a. ride of approximately ten minutes 
he landed the plane and upon the request of Willll& Kurz he then took Gudrun 

· Kipper for a ride in the plane (R. 23,49; Pros. Ex. 13). While the a.oouaed 
was giving Gudrun Kipper a. .ride in the' plane, Sergeant Hankey was seated in the 
jeep and Wilma Kurz was standing alongside the jeep (R. 23,54).· nie aooused 
flew the plane low over the field. As the pla.ne attempted to pass over the 
jeep the landing gear struok the top of the jeep and also struck Wilma Kurz, 
killing her insta.ntly {R. 22,50,54,58J Pros. Ex. 13). Sergeant Hankey saw the 
plane just before it oollided with the t ruok. He duolced and avoided injury 

- (R~ 54). · nu, la.nding gear of the plane "'u damaged in the oolliaion. The ao- . 
oused instructed Gudrun Kipper to proteot herself as the plane landed. He then 

·'landed _the plane and went immediately to the jeep (R. 49). The aoouaed in a. 
statement ma.de 10 July 1946 desoribed the events of the morning a.a followaa 

· 110n 9 · July 1946 a.1; a.bout 2100 hours I oame into a farewell 
party being given at the Airport. During the oourse of the even
ing I had a few drinks a.nd at the olose of the party at about 0100 
hours, 10 July 1946, two girls· and Sgt. Hankey wished to oontinue 
for a. little while. I i~vited them up to my room. There we had a 

'bottle of oognao and oooa oola and beer. At about 0530 hours or 
0545 hours I don't know how it oa.me a.bout we deoided to go flying. 
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I told Sgt. Hankey that I had to test flight the ship before Burg~aa 
took it. The Sgt., the two girls and DW•elf proceeded in a. jeep to 
the plane. I got into the plane and the jeep left for the other _end 
of the field. I taxied down there, checked the plane, and was told 
that the girls wanted to fly. One ot them. got in and the Sgt. took 
out the stick. I took oft and flew a.round for a.bout ten Jninntea am 
then landed. Then the other girl wanted to go up also. She got in and 
I took off again. ~ I wa.s flying low the landil:lg gear of ~ plane, u. 
L-6, 1truok the jeep. I pulled up saw that the lett "irheel of 'IlIY landing 
~ar wu dama.ged and then looked down· and • aw that the jeep 1.lao wa.a 
dam&ge4.- I explained to the girl the aafest position to sit in-and 
came in and landed. I jumped out and ripped tu first &id kit oft the 
plane. I started to run to tm .jeep and a. truck driven by Pvt Tipton 
oam.e and picked me up. We drove to the jeep and there I aa.w that the 
jeep was wrecked and that there wa.a a. girl lying alongside of it. I 
knew she'wa.a de&.d. Lt. Burgess and Flight Officer Witz e.rrived. I 
didn't tell them I flew the plane or had the ·a.ocident. I took a. jeep 
to go to &ad.que.r~era to ca.11 Ca.pt. Adams a.Di I met McCurdy who told me 
the Capt. had a.lrea.dy. been called.• (R•. 4, .Pros. Ex. 13) · .. _ 

. . ' . 

' 
The body of Wilma. Kruz was taken to a. morgue in Sa.l&burg, Austria., where Ql1 
a.utopsy was perform.,d by a.n Austrian physioia.n. Wilma Kurz died of a crushed 
skull. The injury came from above and W8.3 of suoh fgroe that death occurred 
immediately (R. 39, 58, 59 ). . · 

Regulations of the Field requireu a. written clea.ranoe form to be filed~ 
with the operations office prior to a.ny flight from the field. The accused 
wa.s the station operations officer. The station operations officer was with
out authority to permit flights without this written olearance. Captain Williui 
P. Adams, Jr., the oomman~ing officer of the•field, testified tha~ he :made a. 
aea.rch of the operations office ~d was unable to find a flight clearance or 
a.ny other writing ~o indioa.te that the accuse~ wa.s going to fly this plane. 
The accused stated to Captain Adams that he took the plane to 9teet hop it" 
because it was scheduled. to be transferred to Munich (R. 8,12,13). Capta.ia 
Adams did not give the aocused authority to take any Austrian civilia.n u a. 
passenger in a. GoTermnent airoraf.'t on 10 July 1946, nor was any such authority 
given by a higher headquarters (R. 12). 

The prosecution entered into evidence Army Air Force Regulatiom 60-22. 
da.ted 12 May 1945J 60-l6D, dated 20 September l944J A..n,ry- Regula.tiom 95~90 . 
dated 2t July 1942, and Flying Regulations of ·the United States Air Force 
Sta.t~on, Salzburg, Austria., dated l May 1946 (Pros. Exa. 1,2,3,4). 1bese 
regula.tiona. perta.in to the flying of and the carrying of' passenger• in Gonrn-
mt1nt a.iror&ft. · · 

4. For _the defense 

Capta.i::1. Rioh&rd M. Reuben, Medica.l Corp,, observed the aocuaed a.bout. 
l0a0O p.m., 10 July 1946, at which time the a.ooused was extremely upset, 
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\\ 
norTQUl.and Tory a.nxioua. Ho JU.do a oomploto onmina.tion tin or\•ix daya 
after 10 July 1946, a.t whioh time the uudnation wa• negatiw with,the e~ 
ooption ot a rapid pulse a.nd dightl7 wet hand.a (R. 69, TO). \ . . \ 

' . . . '· . ·,. 

Corporal Edward D. Gintert waa in charge of the weather 1tat1on at 
Salzburg on 10 July.1946 and teatit.ied that at eaoo a.m. on thatdq the 

· wind wu southeut. at .four :milea per ~ur and at 6130· a.a. the wi.Jld wu one 
mile per hour. Ceiling at 6100 a.m. ,ra., estimated at 3500 and 6&30 a.m. 3000. 
Visibility at 6100 a.m. wu aix miles and at ~130 a.m. five JD.ilea with a light 
rain. Ceiling and Tilibility- 1ron abon the minimwn .for .flying (R. 13, 74). 

Firat Lieutenant Billy J. Burges, testified that on 9 July 1948 there 
we.a only·one L-5 airplane at Sa.hburg and that on that day ho .flff the L-5, 
at which time the a.ir speed. indioa.tor wu reading too tut a.nd the motor ha4 
a tendenoy- to out oui.. 

Sergeant B'a.nlcey testified that on 9 July 1946 he roplaoed tho tail wheel 
on the L-6 a.nd o:t.rged the battery. He d.id not cheok the air speed indicator 
(R. ·83)~ . 

Ca?taih A.dams wu reca.lled a.a a. witnosa tor tho defense and testitiecl 
that in ,his opinion a pilot ahould lam a plane in the direction indi~ated. 
by the •x• on the field a.nd that if the lri;d had a nlooity- of one mile p.,r 
hour a pilot would be juatitied in landing in either direotion (R. 82). · 

!he a.ccwsed wu warned of his riglita a.a a. 1ritneu and eleotod to remain · 
ailont. 

5. As to tho Speoitioa.tion of Cha.rge I and Specifica.tion 3, Charge II 

The undisputed eTidence diaoloses that a.n L-6 plane piloted by the a.oousod 
•truck a.nd killed Wilma Kurz, and that said plane was being opora.ted oontra.17 
to ~ Air Force Regula.tions 60-16D, 20 September 1944, which regulation wu· 
in force a.t tho time of the incident. Paragra.ph l.!. of this regulation pr0Tidea1 

•a. Reckless Operation. No airoratt will be operated in a 
reokleas or ca.releas manner, or so as to endanger friendly aircraft 
in the a.ir, or .friend.ly airoraft, peraons, or propel't7 on the ground.• 
(Pros.· Ex. 2) · 

Mans laughteJ!" ~· defined in Federal law a.a follows.a 

•Jl&n.alaughter is the unlaw-tul killing of a human being 
without malioe. It is of two kind.s1 Voluntary-• upon a 
sudden quarrel or heat of pa.ssion. Involuntary - in. the 
oommisaion of an unlaf'ul act not IUll.Ounting to a felo%JY• 
_or in the commission of a lawful a.o.t whioh might produoe 
death. in an unlawtul manner, or without due caution and 
ciroU1pBpeotion. (Cr1m1nal Code, Sec. 274, 18 U.S. 453). 
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•rn'YOlunta.ry DIAllBlaughter 1• homicide unintentionally ~a.used 
••• by culpable negligence in performing a lawful a.ct••• 

• 

•rnstances ot culpable negligence in performing a lawful act 
area Negligently conductint target practice so tha.t the bullets 
go in the direction ot a.n inhabited house within ra.ngeJ pointing 
a pistol in .fun at a.nother a.ni pulling the trigger J believing, -
but without taking reasona.ble precautions to ascertain that it 
could not be discharged;••• (par. 149a. M.C.M. 1928).n 

In CM 218240, Howard (12 BR 17), and CM 310352, Brunke, it wa.a held that 
the action ot an accused in operating a plane in a culpably negligent manner 
which caused the death ot a human being constituted manslaughter. · 

The Boa.rd of Review is of the opinion that the evidence clearly ahar,r1 
that the accused wu operating the plane in Tiolation of Anti:, Air Force Regu
lations 60-16, as alleged in Speoifioa.tion 3 of Charge II and that at thia 
time he was. culpably negligent in operating the plane, without authority, in 
an unauthorized m•:mer and without due oaution and circumspection, resulting 
in the dee.th of Wilma Kurz as charged. in the Specification, Charge I. 

As to Specifications 1 and 2 of Charge II. 

The evidenoe shows that on 10 July 1946 the a.ccu.aed flew a Govermneat 
plane without first tiling a clea.ranee for a aid flight with the operation.a 
officer aa required by Operations Memorandum No. 15-1, Headquarters US.AF 
Station Salzburg, l May·l946. niis regulation reads in parts 

•tooa.l Flight Clearance 
1. A local clearance will be tiled with base opera.tiona before 

ma.king any flight within the local area.•••• 

In flying thi• plane the accused carried on one trip Wilma Kur, and,- on another 
trip, Gudrunltipper, both Austrian civilians, as passengers without obtaining 
the authorization required by paragraph 1, Army Regulations 96-90, 24 July 1942, 
which rea.ds in pe.rt1 

•1. Authoriza.tion.-a.. CoJllllla.D.ding officers of A.nI.rf Air Forces 
stations or higher authority in the oha.in of <'ornrnand a.re authorized 
to permit personnel of the following categories to ride a.a pa.11enger1 
in Ar~ aircraft under their control in the following oiroUllllta.nceu
•••n 
6•. War Department reoords show the a.ooused to be 30-1/12 years ot age 

and married. He graduated from high school and attended Estern.lle Junior 
College for one year. Prior to his entry into the Army he wa.1 employed b7 a 
meat paolcing company, ea.ming one hundred twenty-five dollar• per month. Be
tween September 1934 and August 1936 he a ernd 14 months in the S_outh Dakota 
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National Gua.rd. He entered the J.r'IfI¥ 12 May 1942 and after ba.sio training 
beoa.me an aviation cadet. He was appointed and oommissioned a temporary 
seoond lieutenant, Army of the United States, on 19 July 1943. He received 

,a temporary promotion to first lieutenant 15 November 1945. He holds the 
Air Medal with one Oak Leaf Cluster. Hia efficienoy report for the year 
1945 is excellent. Thia officer's personnel placement questionnaire shows 
a civilian oonviotion in 1937 on a charge of bros.king and entering. The 
Seoretary of War granted a waiver so that the accused could be commissioned. 
On 10 February 1946 the accused was tried by a general court-martial and 
found guilty of wrongfully discharging &pistol in a tent. He was sentenced 
to be restricted to the limits of his post £or one month and to forfeit 
175.00 of his pay. 

7. The court was legally constituted and had jurisdiction over the ao
oused and of the offenses. No errors injuriously affecting the substantial 

'rights of the aocuaed were oommitted during the trial. The Board of Review 
is of the opinion that the record of trial is legally sufficient to support 
the findings of guilty e.nd the sentence and to warrant confirmation of the 
aentenoe. Dismissal is authorized upon conviotion of a violation of Articles 
of War 93 and 96. 

~~~ Judge Advooate 

__&vtfw .... •,\._i..::"41:;..:._.,tJ""&-::::::::..., ,,____.....,_.Gw.-·~'21 ___'-_,:·,:.... Judge Advocate 

Oa uavt _______________, Judge AdTooate 
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J.A.GK - CM 317576 lat Ind 

WD. JAGO, Washington 25, D. c. JA~' 14 1947 
~Oa The Under Secretary of War 

. ' 1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record of trial a..nd the 
opinion of the Board of Review in the case of First Lieutenant Vincent 
C. Furan (0-685313); Air Corps. 

2. · Upon trial by general oourt-ma.rtial this offioer was found guilty 
of ma.nsl•ughter in violation of Article of War 93J of wrongfully flying·~ 
Government airpla.newithout filing a proper olearanceJ of wrongfully taking 
Austrian civilians as passengers in a GoTernment airplane on two separate 
occasions J and of wrongfully engaging in low flying in violation of regu
lations, all in violation of Article of War 96. He was sentenced to be 
dismissed the service. to forfeit all pay and allowances due or to become 
due, and to be confined at hard labor for one year. The reviewing authority 
approved the sentence, recommended that the confinement be remitted and for
warded the record of trial for action under the provisiona of Article of 
War 48. 

3. A sUl!lilla.ry of the evidence may be found in the accanpanying opinion 
of the Board of Review.' I concur in the opinion of the Board that the record 
of trial is legally sufficient to support .the findings of guilty and the 
sentence and to warra.nt: confirmation thereof. 

The evidence shows that about 6 a.m., 10 July 1946, following an all
night drinking party,·the accused took a Government airplane without filing 
a clearance therefor and with unauthorized AUBtrian civilians as passengers 
flew this plane at a lower a~titude than permitted by regulations. During 
one flight over the airfield the aircraft struck a jeep parked on the taxi
strip and killed an Austrian girl who was standing by the jeep and who only 
a short time before had flown with th~ aocused as a paaaenger. 

4~ The accused is 30-1/2 years of age and married. Prior to his entry 
in the Army he had one oonviotion in civil court for b~eaking and ~ntering. 
The Secretary of War "waived this oonviotionn before he was oommissioned. 
He entered the Army 12 Ma.y 1942 and was commissioned a second lieutenant, 
Air Corps, 19 July l943~_upon completion of aviation cadet training. On 
16 November 1945 he was promoted to first lieutenant. He holds the_Air 
Medal with one Oak Leaf Cluster. ·0n 10 February 1945 he wa.s convicted by 
general oourt-:martial for wrongfully discharging a pistol in a tent.· 'llle 
homicide committed.by the accused amounts to involuntary manslaughter. 

6~ In a letter dated 27 November 1946 to The Judge Advocate General, 
General Carl Spaatz. Commanding General, .Army Air Forces, states that in 
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his opinion the offenses of which the accused were convicted are o1 suoh 
nature as to wa~rant dismissal and recommends that that portion of the 
sentence be confirmed and carried into execution. 

I recommend that the sentence be confirmed and carried into execution 
and that a United States disciplinary barracks be designated as the place 
of confinement. 

6. Inclosed is a _form of action designed to carry into effect the 
foregoing reoommendation should approval. 

CM 31'1576 

3 Incls TROIA S H. GREEN 
1. Record of trial Major General 
2. Form of action The Judge Advocate General 
3. Ltr fr CG, AAF, 

27 Nov 46 

• 
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\UR DEPAR'l'J.tENX 
In the Office of The Judge Advocate General 

Washington 25, D. c. 

JAGQ - CM .3176~0 

UNITED STATES 

Private OONALD J. RICHEY, 
3598?047, Batteey B, 56th 
Antiaircraft Replacement 
Training Battalion, Fort 
Bliss, Texas 

.JAN 1 6 1947 

~ ANTllIBCRAFr ARTILLERY SCHOOL 
FORT BLISS, TEXAS 

) 
) 
) Trial by G.C.K., convened at 
) Fort Bliss, Texas, 4 September
) and 15- October 1946. Dishonor
) able discharge and total 
) forfeitures. 

OPINION of the OOARD OF REVIEW 
JOHNSON, DICKSON and BOilES, Judge Advocates 

l. The record ot trial in the case of the above-named soldier bas 
been examined in the Office of The Judge Advocate General and there .tound 
to be legal.JJr insufficient to support the findings and sentence. The 
record has now been examined by the Board of Review and the Board submits 
this, its opinion, to The Judge Advocate General. __, 

2. Accused was tried on 4 September and 15 October 194~ upon the 
folloring Charge and Specifications · · / 

CHARGE: Viol,atiai of the 6ist Article of War. 

Specifications In that Private Donald J. Richey, Batteey B, 
56th Antiaircraft Replacement Training Battalion, 
Fort Bliss, Texas, did, without proper leave absent 
himself from his organization at Fort Bliss, Texas, 
from about 2 September 1945 to about 31 Jul:y' 1946. 

The accused pleaded guilty to and was found guilty of the Charge and Speci
fication. No evidence of previous conviction8 was introduced. He was 
sentenced to be dishonorably' discharged the· service and to forfeit all 
pa7 and allowances due or to become due. The reviewing authorit7 approved 
the sentence and ordered it executed; The result of trial was published 
in General Court.-Martial Orders No. 44, Antiaircraft Art11lel'7 School, Fort 
Bliss, Texas, 31 October 1946. 

3. No discussion of the evidence is required since the onl7 question 
presented b7 the record is whether or not the <:_ourt was legall;r constituted. 
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4. By first indorsement dated 22 .lugust 1946 the. charges in this 
~ase were referred for tri&l to a general court-martial appointed by
paragrapi 1., Speci&l Orders lo. 177., Headquarters Antiaircraft Artillery 
School., Fort Bliss., Texas., 31 July 1946. On 4 September 1946 this court• 
convened for the trial of accused in this case with the following members 
presentt 

"Lt. Col. JAMF.S D. PETEPSON ORD 
President 

Lt. Col. W:U.JJAM H. HUBBARD CAO 
Maj. JOHN E. CONNOR, ·JR. CAO 

Law Member 
Yaj. GElWD 1. SLUSSER MO 
Maj. Ml'lTEEW A.. HU'l'MAKER CAO 
Capt. ROBERT. B. J!Fn. 

I 
C.lC 

Capt. GEORGE T. MACKLIN, JR. CAO 
Kemben 

capt. FORREST B. TIISON CAC 
Trial Judge .Advocate 

, INF 1st Lt. l!OBRIS H. SACHS 
1sst Trial Judge 
Advocate 

Maj. ROBERr 1. lroORE Cle 
DefenH CoUD88l 

Capt. ROBERT E. BOUGHN CAO 
Asst Defense Counsel• 

After the court had been properly organised and the :members thareof BW0rn, 
the accused was duly an-aigned. .lt 1(30 pn, on the eame day, before the. 
prosecution had rested its case, the court directed an adjournment to en
able the trial judge advocate to make certain corrections in his documentary 
evidence. The court adjourned to uet at the .call of the president. 

en 11 September 1946, Special Orders No. 212, saae headquarters., 
were published, paragraph 1 of 'Which contained a detail for a new court.
martial and included the following paragraph: 

"111 unaITaigned cases in the band• oi the Trial 
Judge Advocate ot the General Court-J!.artial appointed 
b;y paragraph l, Special Orders No 177, this Headquarters, 
.31 July- 1946., as amenc!ed by paragraph 15, Special Orders 
No 192, this Headquarters, 17 August 1946, will be brought 
to trial before the court. hereby appointed.• 

en 15 October 1946 the court met pursuant to adjournment at llhich 
tinle the following proceedings were had (R 7) a 
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"For~ Bliss, Texas 
October 15, 1946 

The court met, pursuant to adjounmi.ent at l:30 
o'clock p.m. and the assistant trial judge advocate 
announced that, ina8J!luch as this was a new court, 
meeting pursuant to a new order and amendments, be 
wculd read said order and amendments., as follow11 11 • 

The trial ju:ige advocate then read paragrai:a l., Special Orders No. 212 
and the amending order• thereto., after which the record or trial continues, 

"The organization of the court, pursuant to SO 212., 
as amended; at Fort Bliss, Texas, October 15, 1946, was 
as foll.on (R 9) a 

Present 

Lt. Col. WEBNER L. LARSON 
President 

CAC 

Lt. Cole 
Lt. Col. 

Maj. 
Kaj. 
Capt. 
capt. 
Capt. 

CHARI.ESE. KENNEDY 
DONALD L. LEWIS 

Law Member 
GEBilD A. SLUSSER 
GEORGE R. MITCHELL.,JR 
ROBERT B. JAFFA 
GEORGE T. llA.CKLIN., JR 
ROBER!' J • ){ILLER 

Members 

1(C 

CAC 
CAC 
c.lC 
CAC 

Absent 

Col. JOON 

Lt. Cole 

H. JW>ISON 
(Transterred) 

JAMF.S D. ff:TERSON 
(Cn authorized leave)" 

·CAC 

ORD 

It is to be obsened that this court pmel listed as present., three otticers., 
Major Gerald A. Slusser., Captain Robert B. Jaffa am Captain George T. 
Jlacklin, who were .members of the court appointed by paragra}il l, Special 
Orders No. 171 and who were present in court and sworn when accused was 
arraigned on 4 September 1946. Arter challenges were disposed ot the record 
ot trial continueu "The new members or the court were then nom" (R 10). 
The personnel of the prosecution., Captain Forrest B. Tilson am 1st Lt. 
Jlorria H. Sacha 1'8re also appointed in paragraph 1., Special Orders No. 171 
am were present in courl and sworn when t.be accused was arraigned. Tbe7 
119N likewise appointed personnel ot the prosecution in paragraph l., Special 
Ord.era 212 and were present in court when the latter court conwnede 
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It is thus evident that the personnel ot the prosecution and three 
members of the court which assumed jurisdiction of the case following the 
~jourmnent of 4 September 1946, a.nd thereafter pronounced the sentence, 
Major Slusser, captain.Jaffa and Captain llacklin were not norn. 

5. It is apparent trom the record that the court considered the 
proceedings of 15 October 1946 a continuation of the proceedings already 
had in the case, and assumed that the new personnel were merely added 
members r,f the court appointed by Special Orders No. 177 before which 
the accused had previously been &1Taigned. However, there is no basis 
whatever tor this assumption since the record is clear that the proceedings 
o! 15 October 1946 were conducted by an entirely dirterent court., namely., 
the court appointed by paragraph i.., Special Orders No. 212., although . 
three members of the former court and the personnel o! the prosecution., 
were also members of the latter. The aesumption that an order which on 
its face purports to create a general court-martial de-novo., :may be treated 
as an amending order adding new members to a court previouel.7 appointed., 
when the order itself cor;tains no reference to the previous court. cannot 
be justified. It, is also to be r.oted that this case was never referred to 
the court appointed by Special Orders No. 212., which., on 15 October assumed 
jurisdiction over it. While this tact o! itsel! might not invalidate the 
proceedings if the court was otherwise properly constituted and had juris
diction of both the person am the offense., the conclusion is inescap&ble 1n 
the instant case.. that three members of the court., and the personnel of the . 
proaecution.,appointed b;y Special Ord.era No. 212 llhich pronounced the judgment 
were not norn. Hence such court. was not properly constituted and the pro
ceedin91 of 15 October 1946 including the findings and the ·sentence nre 
llholly invalid. 

6. In the case ot Private 1:rthur 1. Zakrz8ffllld (CM 317906)., ncentl7 
considered by the ~ard ot Review., charges ot desertion against the accused 
were referred tor trial to a general court-martial which convened to hear 
the case on l October l94i. A.fter the amigmnent a continuance na 
granted and the trial was not resumed until 21 October 1946. Ch l4 October 
1946, a new general court-martial was appointed b7 a special order which con
tained the wsual clause tra.nsf'erring certain unap:aigned cases to the court 
thua appointed. When trial o! Zakrzewski ns resUZDad on 2l October 1946 the 
court appointed on ll+ October asaumed jurisdiction ot the cue. The personnel 
ot this court included tour officers who previously- participated in the trial 
aa membere ot the court to which the case was originall7 refen-ed, am five 
additional officers., but only the five new ofticers were norn. The case then 
went to judgment on the theo17 that the proceedings nre merely- a continuati011 
ot the proceedings already bad. It is., there.fore., evident that in the Zakrzewski 
case the Board o.f' Review bad before it !or consideration., the identical 
quution presented in the instant case., namel.7., was the court which proaounced 
th.- judgment, ltg&J.l.1 coDstitutedT In that case the Board ot Bevin concluded 
that as tour membera of the court nre not sworn., the court wu not legally
conatituted. The HM conclusion mu.at be reached in the case under considerati.m. 

4 



(401) 

6. For the reasons stated the Board of Review bolds th&t the 
record ot trial is-legally' 1nntfic1ent to nstain the !imillgs and 
sentence'. · 

s 



J.A.GQ - CM 317630 let Ind 

JAN 4, 4194711D, JAGO, lraa:taincton 25, D. c • 
. 

·TO a Tae llldtr Se9retar.r et War ,.. 

· 1. HeNwitll transmitted for your action under Article et War ;o½. 
as amended b7 t.he aot ot 20 Juiust 1937 (50 Stat. 724; 10 u.s.c.1522)
and the act of l Aupst 1942 (56 Stat. 732), is the record ot·trial in 
the case , of PriTate Donald J. Riche7 (35987047), Battery B, 56th Anti
aircraft Replacement Trainin& Battalion, Fort Bliss, Texas. 

2. I concur in tlle opinion of the Bo~ ot ReTiew that the record.· 
of trial is J.ecallJ" insufficient to support. the .fjJ'ldings ot cuilt,- and 
the 1entence and, tor the reasons stated therein, recom.end that the 
tindin&e ot cuilV and the sentence•• Tacated, and that all rights, 
pririlegee and propert, of whicll this accused has been deprind bJ Tirtue 
ot the tind.inc1 and sente11ce so T&cated be restored. 

3. Inclosed is a torm of action desicned to carrr :into ettect this 
reconne:cdation, should such aeti111 meet w1th :r•ur approTal. • 

.. 
2 Inels THOMAS H. GREEN 

1. Rec ot Trial hjor General 
2. Form ot action 'lb.a Jud&e .AdTOcate General 

( -------------------------------G.C.M.O. 32, February 11, 1947). -
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. WAR DEPARTMENT 
In the Office of The Judge Advocate General («l3) 

Wuhington 25, D. c. 

JAGK - CM 31 7631 
I 9 JA~ 1947. 

·UN IT ED ST ATES ) EIGHTH ARMY 
} 

v. ) Trial by G.C.M., convened at H:is. 
) 8th .Army, APO 343, c/o Postmaster, 

Private CLEO E. HA.RT (34628506) ) San Francisco, .Cali.forni&, 23 and 
and Sta.ff Sergeant WILLIAM A.. IRISH, ) 24 July,1946. HA.RT &: IRISHa Dis
JR. (32968979), attached unassigned ) honorable discharge and confinement 
258th Replacement Company, 4th ) for seven (7) years.· LENIS• Dia
Replacement Depot. am. Private First) honorable discharge and 'confinement 
Class DOWL J. LEWIS (36478509), 610th) for .five (5) years. ElCHa Peni
Port Company, 495th Port Battalion, ) tentiary. 
Transportation Corps. · · ) 

HOIDING by the BOARD OF REVIEW 
SILVERS, Mc.AH!E and ACKROYD, Judge Advocates 

1. The record of trial in the case of the soldiers :rwned above has 
be en examined by the Board o.f Revi err. 

2. The accused were tried upon the following charges and specifications a 

'\CHARGE Ia Violation of the 94th Article o.f War. 

Speoi.fioation la (Finding of not guilty). 

Speoi.fioation 2a In that Private Cleo E. Hart, attached unassigned 
258 Replacement Company, Fourth Replacement Depot, APO 703, 
Sta.ff Sergeant William A. Irish,· Jr., attached unassigned 258 
Replacement Compan;y, Fourth Replacement Depot,·APO 703, and 
Private First Class Dad J. Lewis, 610 Port CompaIJY, 49fr Port 
Battalion, APO 503, acting jointly, and in pursuance of a common 
intent, did, at Yokohama, Honshu, Japan, on or about 27 March 
1946 knowingly and willfully misapfropriate and wrong.fully apply 
to their CIW?I. use and benefit one 12 ton truck, serial number 
3309676, of the value of about $2125.00, property of the United 
States furnished and intended :or the military service thereof. 

Specification 3a In that Private Cleo E. Hart, •••, Sta.ft Sergeant 
William A. Irish, Jr., •••, and Priv&te Pirat Class Dowl J. Lewis, 
•••, acting jointly, and in pursuance of & common intent, did. at 
Yokohama, Honshu, Japan, on or about 27 Ma.roh 1946, knowin~ly and 
willfully misaJ?propria.te and wrongfully &pply to their own use and 
benefit one 1/4 ton truck, serial number 20601556, of the value of 
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a.bo.ut $1051.00~ property of the United Statea furnished e.nd 
intended for the military service thereof. 

Specification 41 (Finding of guilty dise.pproved by reviewing 
authority). 

Speoification 61 (Finding of not guilty). 

Specification 61 In that Prive.te Cleo E. Ha.rt, •••, Sta.ff 
Sergeant William A. Irish, Jr., •••, and Private First Class 
Dowl J. Lewis, •••, acting jointly, and in pursuance of a 
common intent, did, at Yokohama., Honshu, Japan, on or about 
6 April is46, knowingly and will.fully misappropriate a.nd 
wrong.fully apply to their own use and benefit one 1/4 ton 
truck, serial number 2061706, of the'value of about $1051.00 
·property of the ·-qp.ited States furnished and intended for the. 
military service thereof • 

•ADDITIONAL CH.lRGE AGAINST Private Cleo E. H&rta Violation of 
the 61st Article of War. 

Specifications In that Private Cleo E. Hart, •••, did, without 
proper leave, absent himself from his organization and station 
at Fourth ~eplacement Depot, APO 703, from about 17 March 1946 
to about li April 1946. 

ADDITIONAL CHARGE AGAINST Staff ~ergeant William A.. Irish, Jr. 1 

Vrolation of the 61st Article of War. 

Specifioationa In that Staff Sergeant William A. Irish, Jr., •••, 
did, without proper leave, absent himself from his organization 
and station at Fourth Replacement Depot, APO 703, from about 

'10 Y.aroh 1946 to about 16 April 1946. · 

Each accused pleaded not guilty to all cha.rges and specifications. Ea.oh ac
cused was found not guilty of Specifications 1 and 5, Charge I, and guilty 
of Specifications 2,3,4, and 6 of Charge I and Charge I, and the accused 
Ha.rt and Irish were found. guilty of the Additional Charge and-Specification 
against each of them. Each accused was sentenced to be dishonorably dis
charged the servfoe, to forfeit all pay a.nd a.llowances due or to become due, 
the accused Ha.rt and Irish ea.oh to be confined at hard labor for seven years, 
the accused Lewis to be confined at hard labor for five years. The review
ing authority disapproved the finding of guilty of Specification 4 of Charge 
I; approved the sentence as to each accused, designated the United States 
Penitentiary, McNeil Island, Washington, as the pla.oe of confinement for 
each accused, and forwarded the record of trial for action under Article of 
War so¼. 

. 
3. The Board of Review holds the record of trial legally sufficient to 
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support the findings of guilty of the Additional Charge and Specification· 
as to the accused Ha.rt, and legally sufficient to support the findings of 
guilty of the Additional Charbe ·and Specification as to the accused Irish, 
but not lebally suff'icient to support the findings of guilty of Specifica
tions 2,3, and 6 of Charge I and Charge I as to all of the accused. In view 
of this holding, discussion will be limited to that portion of the record of 
trial considered legally insufficient. • 

4•. Specifications 2, 3 and 6 of Charge I each allege that the accused 
acting jointly and in pursuance of a common intent did at Yokohama, Japan 
(on dates indicated below), knowingly and willfully misappropriate 'and 
wron,fully apply to their own use and benefit certain trucks (as indicated 
below) (of the v~lue aa indicated below), property of the United States, 
furnished and intended for the military service thereof. 

Speo. Date of offense Description of property Value 

2 27 March 1946 1-1/2 ton truok serial No. 3309676 $2125.00 
3 27 March 1946 1/4 ton truck serial No. 20601556 $1051.00 
6 6 April 1946 1/4 ton truck serial ~. 2061706 ~1051.00 

In support qf these allsgations the prosecution established by competent evidence 
that the trucks described in the three specifications were issued by the 191st 
Ordnance Base Depot Company, Yokohama, Japan, upon presentation of requisitions. 
It was further shown by the evidence that the companies whose names appeared 
upon the requisitions were not and had never been in Japan. Likewise it waa 
shown that the persons signing the requisitions had never been stationed 
within Japan. By stipulation it appears that each truck h~ a value of more 
than $50.00. 

On 29 M&rch 1946 the vehicle described in Specifidation 2 was found un
attended in an alley one block west of Ginza Street in Tokyo, Japan. On 16 
April 1946 the vehicle described in Specification 3 was found abandoned in 
an alley one block west of Gima Street in Tokyo, Japan. On 18 April 1946 
the vehicle described in Specification 6 was impounded by the Military 
Police. 

On 18 April 1946 each aocused made a statement to a member of the Criminal 
Investigation Divi&ion. Each accused admitted th'at the three accused had been 
associating together and that they had prepared requisitions and had procured 
vehioles·from an Ordnance depot in.Yokohama, Japan. The accused Irish stated 
that about the•third week in M&rch 1946 they drew three vehioles, a jeep and 
two trucks. The trucks were stolen from them. They drew a truck about the 
first week in April which was impounded by the Military Police. On 15 April 
1946 they drew <two jeeps. The accused Lewis stated that they drew a jeep and 
a 1-1/2 ton truck. He parked the truck about a block from a restaurant where 
it was p~cked up by the Military Police. The accused Hart stated that they 
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prepared a requisition for a 1-1/2 ton truck and a jeep a.nd then drew 
these vehicles from an Ordnanoe organization in Yokohama. About 15 
April 1946 the~ drew two more jeeps. 

It thua appears that the vehicles described in Specifications 2,3 
a.nd 6, Charge I, were issued by the 191st Ordnance Base Depot Company, 
Yokohama, Japan, upon fraudulent requisitions. These vehicles were tound 
parked or abandoned in Tokyo, Japan. '.l'he aooused ea.oh admitted the drP'
ing of Tehicles fr0111. an unspecified Ordnance company in YokohalCa. and u.aing 
them tor their own private enterprise. Nowhere in the record does it ap
pear that the accused requisitioned or had in their poaaeaaion or control 
the particular vehiolea described in Specifications 2, 3 and 6 of Charge 
I •. It ia not au!'i'ichnt to shcrw lll8rely that the acoused ~aapplied GoTern-

. ment vehicles to their own use, it must be shown that the Tehioles miaap- . 
plied were the identical vehiolea described in the speoifications of the. 
charge. (CM 314174, ~J C11 314758, Biokham.J CM 317168, Pitta J Cll 
313965, &lley.) -

The Board of Review is therefor• or the opinion that the evidence ii 
inautficient to warrant the interenoe that the aoouaed misappropri&ted the 
p&.rticular Tehiolea mentioned in Spe~ifications 2, 3 and 6 of Charge I. 

4. 1'he record of trial is legally sufficient to support the tindinga 
or guilty of absence rlthout le1,ve as to the accused Hart and Irish in 
"Violation of Article of War 61. The offense of abse:ioe without leave 1a 
not puniahable by confinement in a penitentiary, Federal reformatofy or 
oorreotional institution (AJr 42J CM 223054, La.nge.Dld, 13 BR 341)•. 

5. For the rea.aons stated, the Boe.rd ot Renew hold• that the record 
of trial 1a legally insufficient to support the findingt of guilty of Speci
tioationa 2, 3 and 6 ot' Charge I and Charge I as to eaoh aocuaed and legall7 
ineufficient to support the aentenoe as to the a.ocuaed Lewis,· but legally 
sufficient to aupport the findings of guilty ot the additional ohargea and 
apeoifications u to the aocuaed Hart and Irish and legally 1uffi9ient to 
aupport only 10 much of the sentence aa to Ha.rt am Irish u proTidea tor 
dishonorable di1oh&rge, forfeiture of all p~ and allowances due or to be• 
come due and confinement at hard labor in a plaoe other than a penitentiaey, 
Federal reformatory or correctional institution for a period of aeven rear,. 

~~JudgeAd>0o~t• 

-·-~-kllllQil,,IIJ_.f._:m...._....uj....._.....,ea-c::::;...__·, Judge !"-vocat~. · 

-~~~~>n~l""""".i.....~~4J~~..--i' Judge Advocate 
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V d41 
JAGK Cli 317631 1st Ind 

WD, JAGO, Washington 25, D. C. 

TOa Co.llD1landing General, Eighth A:rmy, APO 343, c/0 Pos'bnaster, San 
Francisco, California 

1. In the case of Private Cleo E. Hart (34628506), Staff Sergeant 
William A. I~ish, Jr. (32968979), attached Unassigned 258th Replacement 
Company, 4th Replacement Depot, and Private First Class Dowl J. Lewis 
(36478509), 610th Port Company, 495th Port Battalion, Transportation 
Corps, attention is invited to the foregoing holding by the Board of 
Review, which holding is hereby approved. Upon disapproval of the find
ings of.~ilty of Charge I and Specifications 2, 3 and 6 thereunder as 
to each accused, disapproval of the sentence as to the accused Lewis, 
and designation of a place of confinement other than a penitentiary, 
Federal reformatory or cori·e~tional institution in the cases of Hart 
and Irish, you will have authority to order the execution of the 
sentences. 

2. In view of the nature of the offenses of which accused Hart 
and Irish stand properly conTicted, it is recommended that the period 
of confinement as to.each be reduced to one year. 

3. When copies of the published order in !his case are forwarded 
to this office they should be accompanied by the foregoing holding and~-
this indorsement. For convenience of reference, please place the file 
number of the record in brackets at the end of the published order, as 
followsa 

(CM 317631). 

. 1 Incl THOMAS H. •GREEN 
Record of Trial Major General 

The Judge Advocate General 
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WAR DEPAR'IMENT 
In the Of'tice of The Judge Advocate General 

Washington, D. c. 

JAGH - CM 317641 5 FEB 1947 

UNITED STATES ) HEADQUARTERS CA.MP CAMPBEIL 
) 

v. ) '.Irial by G.C.M., convened at 
) Camp Campbell, Kentucky, 8 

First Lieutenant EDWARD ) October 1946. Dismissal and 
G. MARSHALL (0-1825024), ) total forfeitures 
Infantry ) 

. . 

OPINION.. of the BOARD OF REVIEW . 
HOI'TENSTEIN, SOLF, and SMITH, Judge AdTocates.;._________________ 

1. The Board ot Review has examined the record or trial in the 
case ot the officer named above and sul:mits this, its opinion, to The 
Judge Advocate General. . 

2. ~ accused was tried upon the folloring Charge and Specifi
, cations: 

CHA.ROE: Violation of the 61st Article or War. 

Specifications In that First Lieutenant Fdward G. Marshall, 
AA\itank Compaey, Seventh Infantry, did, without proper 
leave, absent himself from his organization at Camp 
Campbell, Kentucky., £ran about 0001 hours 11 August 
1946 to about 23 August 1946. 

He pleaded guilty to, and was found guilty of, the Charge and Specification. 
No evidence of previous convictions was introduced. He was sentenced to be 
dismissed the service and to forfeit all pay and allowances due or to be
cane due. '.lhe reviewing authority approved the sentence and forwarded the 
record of trial for action under Article or War 48. 

. 3. Evidence for the prosecutions Without objection by the defense,· 
an extract of Special Orders No. 179, Headquarters, Fifth Infantry Divis10!1, 
Camp Campbell, Kentucky, dated 30 July 1946., was received 1n evidence as 
Prosecution's ·Exhibit l (R 6). The pertinent portion3 thereof read as 
followsa . 
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"14• PAC TWX ALA.BC Hq Second .1 dtd 28 Jun 46 
.following Os are placed on TDY w/Co D 8th Tog Bn 2d Rgt Ft 
Knox Ky' as Adm Detail for. 5th Inf Div Trps now attend~g 
Basic Tk Course that sta. WP by rail. Upon ccmpletion 
TDY return to proper sta Cp Campbell Ky. TCNT. TDN. 701-
1452 P 432-02 A 2170425 S 15-056. 

~ -~ ~ Illi Qfilfil 
WP o/a 4 Aug 46 and return o/a 10 Aug 46, 

1ST LT EDWARD G MARSHALL 01825024 In£ 2d Inr Regt 

* * *" 
Also without objection by the defense, an extract copy of the Morning 

Report of the Anti-Tank Canpany, Second Inrantry Regiment, Camp Campbell, 
Kentucl<y' was received into evidence as Prosecution's Exhibit 2 {R 6), which 
read in pertinent part as follows: 

"* * * 
"Marshall, Edward G. {Int') 0-18250241st Lt 

Above Officer fr TDY to AWOL effective 0001 hours 
11 Aug 46 

* * 
It ns stipulated and agreed by and between the prosecution, the defense 

and the accused that the accused entered the Station Hospital at Fort Knox, 
Kentucky, on 23 August 1946 (R 7). 

4. Evidence far the defenses The accused's canmanding officer, Captain 
Dale R. Greenlief, who signed the charges as accuser, testit1ed that the ac
cused was a good o£f1cer. During the time hens assigned to his canpaey.,_ 
the accused had done a good job and operated as e.fficient~ as possible and 
that the accused's services had been satisfactory since his return to Camp 
Campbell {R 7). The witness stated that be would be willing to have the 
accused returned to his ccmpany after the trial {R 8). 

. The accused after having been advised of his rights as a witness 
. elected to remain silent {R 8). 

5. In view of the accused's plea of guilty and the absence of arr:, 
action on the part of.the defense inconsistent with his plea, the Board o£ 
Review is of the opinion that the record of trial is legal~ sufficient to 
suprort the findings· of gu,il.ty. 

6. Although no evidence· of previous convictions was .presented to the 
court, there is on file in the Office of The Judge Advocate General a record 
of trial of the accused by a general court-martial which ·convened at Camp 
Joseph T. Robinson, .Arkansas, on 28 July 1944. In that case the accused was 
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tried for absence without leave from 7 July to 18 July 1944 in violation of 
the 61st Article of War. He pleaded guilty to, and was found guilty of, 
the Specification and Charge. He was sentenced to be restricted to the 
l:imits of the camp for six months and to forfeit $70.00 per month for a 
period of six months. The period of restriction was reduced to three months 
by the reviewing authority and the sentence, as thus modified, was ordered 
executed. On 31 October 1944, the unexecuted portion of the sentence, per
taining to restriction, was remitted. Ev:~dence of this conviction could have 
been considered by the court in the instant case (par 79£, ll'!CM, 1928). 

· 7. The accused is thirty-six years old and unmarried. He is a native 
of Chicago, Illinois, and attended grade and high schools there. He took 
evening classes at Franklin University, Columbus, Ohio, after leavine high 
school.' He was emplcyed as a freight checker and dispatcher just before 
entering the Army in May 1942. After induction, he served as an· enlist~d 
man until appointed a second lieutenant, Army of the United States, on 23 
April 1943, when he l'las graduated from the Tank Destroyer Officer Candidate 
School, CQlllp Hood, Texas. He was promoted to first lieutenant, Army of the 
United States, on 16 December 1945. The· accused served in the Aiediterranean 
and European Theaters fran. December 1944 until June 1945, when he returned 
to the United States. He is authorized to wear the European Theater ribbon 
with two campaign stars and the World War II and Army of Occupation m~dals. 
He was awarded the Silver Star Medal for gallantry in act1',ln. 

8. The court was legally constituted and had jurisdiction of the 
·person and .the offense. No errors injuriously affecting the substantial 
rig~ts of the accused were canmitted. In the opinion of the Board of Re
view, the record of trial is legally sufficient to support the findines of 
guilty and the sentence and to lVal'I'ant confirmation thereof. Dismissal 
and forfeitures are authorized upon conviction of the 61st Article of fiar. 

~z::.;,, Judge Advocate 

/t)#= t:l.~ Judge Advocate 

J. ~"~~ -, Judge Advocate 
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1st IndJAGH - CK 317641 
FEB 2 .. 194/

WD., JAGO, Washington 25, D. c. 

T01 The Under Secretary- of War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 

·opinion o! the Board o£ Rev18lf in the case of First Lieutenant Edlf8l'd G. 
Marshall (0-1825024), Infantry. 

2. Upon trial by general court-martial, this officer was folllld 
guilty ·of being absent without leave .t'ran 11 to 23 .lugust 1946, in viola
tion of .Article of War 61. He was sentenced to be dismissed the semce 
and to forfeit all pay and allOQ.nces due or to becane due. The reviewing 
authority approved the sentence and forwarded the record of trial for. 
action under Article of War 48. 

J. .l sUIIIJIIS.ey' of the evidence may be found in the accanpanying opin
ion of the Board of Review. The Board is of the opinion that the record 
of trial is legally sufficient to support the findings of guilty and the 

· 1Sentence and to wai%-ant confirmation of the sentence. I concur in that 
opinion. 

'!he accused was a member of an organization at Camp Campbell, Kentuck;y, 
He was placed on temporary duty at Fort Knox, Kentucky, on 4 August 1946 
with orders to return to his proper station on or about 10 .lugust 1946. He 
was absent llithout leave fran Camp Campbell fran 11 to 23 August 1946. Cn 
the latter date, he entered the Station Hospital,at Fort Knox, Kentucky-. 

The accused had been convicted previously' of absence without leave 
from Camp Joseph T. Robinson, Arkansas, £ran 7 to 18 July 1944, in viola-
tion ot Article ot War 61. · 

In view of the nature ot the offense, hOW8ver1 and all the circum
stances of the case, I reccmnend that the sentence be confirmed, bu~ 
commuted to dismissal and a reprimand and that the eentenca as thus can
muted be carried into execution but that the portion thereof adjudging 
diamiseal be suspended during good behavior. 

4. Inclosed is a form of action designed to carry the foregoing 
recanmendation into effect should it meet with your approval. .. , 

General 

2 Incls 
1 - Record of trial 
.2 - Form of action 

• 
( ' 
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