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VlAR DEPART".iENT 
In the Office of The Judge Advocate General 

Washington, D.C. 

JAGH - CM 31872,7 

UNITED STATES 

v. 

Major OSCAR P. HOFF'.J,.AN 
( 0-80.5460)., Air Corps . 

12 JUN 1947 

) ATLANTIC DIVISION 
) AIR TRANSPORT C01fi.WID 
) 
) Trial by G.C.M•., convened at 
) Lcing Beach Arrey Air Field., Lon 
) Beach., California., lJ November 
) 1946. Dismissal., total .for
) .feitures., and confinement for 
) six (6) months. 

OPINION of the BOARD OF REVIE'I'{ 
HOTTENSTEIN., SOLF, and SMITH., Judge Advocates 

1. The record of trial in the case of the of.ffoer named above -
~ been examined by the Board of Review and the Board submits this., 
its opinion., to The Judge Advocate General. 

2. The accused was tried upon the following Charges and 
Specifications: · 

CHARGE: Violation of the 96th Article of War. 

Specification 1: In that llajor Oscar P. Ho.ffman., Squadron A., 
591st A.AF Base Unit Stockton Field, California., did., at 
Stockton., California on or ,about 5 July 1946, with inten~ 
to de.fraud wrongfully and unlawfully make and utter to 
the Clark Hotel of Stockton., Incorporated., Stockton, 
California, a certain check., in words and figures as 
follows, to wit:. 
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90-109 Stockton Liain Office 90-109 
345 East liain Street 

First Citizens Bank & Trust 
·~-0.~ 

National Trust and Association 
Savings 

. Smithfield, N. C. ' 
~k~-y-~4.-& July 5 19 46 

Pay to the 
Order of 94 

CLARK HOTEL------------------------------$ 32 00 

94 
Thirty-two and 100 -------------------~ 001!,AF.S 

Stockton Field 
1438 s. Union st. 

Oscar P. Hoffman /si~d/
1".aj. I. c. 0-80 46 

and by-means thereof, did fraudulently obtain from the Clark Hotel of Stock
ton, Incorporated, services of the value of about $32,94 in payment-of hotel 
bill, he the said Major Oscar P. Hoffman, then well knowing that he did not 
have and not intending that he should have sufficient funds in the.First 
Citizens Bank and Trust Company of Smithfield, North Carolina for the payment 
of said check. · 

Specifications 2 through 12 are identical in substance with Specifi
cation l, except that each check is made payable to "Cash" and 
except dates, amounts, and other details, which exceptions are 
as follows in the specificatio~ indicated: 
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Amount 
Date of of Check 
Offense and 
and of .Amount 

Spec 
Check 
(1946)' 

Alleged 
Obtained Drawee Bank 

To Whom 
Uttered 

2 26 Jun $ J5.oo 1st Citizens Bank & Trust Co., Matteoni1s Club 
Smithfield, N. C. 

3 5 Jul 15.oo 1st Citizens Bank & Trust Co. Clark Hotel 
4 5 Jul · 2,.00 1st Citizens Bank & Trust Co. Clark Hotel 
5 28 Jun 50.00 1st Citizens Bank & Trust Co. Matty• s Cocktail 

Lounge 
6 

7 

29 Jun 

-l Jul 

25.00 

20.00 

1st Citizens Bank & Trust Co. 

,1st Citizens Bank & Trust Co. 

Matty's Cocktail 
Lounge 

lla.tty1 s Cocktail 

8* l2 Jul 2,.00 American Trust Co., Stockton 
Office 

Lounge • 
Matty's Cocktail 

Lounge 
9'* 

lOlt 

lJ Jul 

14 Jul 

100.00 

20.00 

.American Trust Co., steel.don 
Office 

American.Trust Co., stockton 

Matty's Cocktail 
Lounge 

Hot&l Main, Stockton, 
Office California 

11 3 Jul 50.00 1st Citizens Bank & Trust Co •. Commissioned Officers 
Club, Stockton, Cal. 

l2 25 Jul 25.00 1st Citizens Bank & Trust Co. Heart's Place, 
Stockton, Cal. 

* Specifications 8, 9, and 10 also vary from Specification l 
in that they allege, instead of insuf'ficient funds, 
n * * * then well knowing that he did not have. and not 
intending that be should have an account with the 
American Trust Company, stockton~Office 90-JJ67; 24 North 
Sutler street, stockton, California, for payment of said 
check. 11 In Specification 10, while the date of offense 

-is alleged as 14 July 1946 the date on the check itseli' 
is n • 1946. 11 · 

Specification 13: In that :Major Oscar P. Hoffman, Squadron A, 591st 
AAF Base Unit, Stockton Field, California, did, at Stockton, 
California, on or about 28 June 1946, with intent to defraud 
wrongfully and unlaw:fully make and utter to Allen H. Cunnir.gham, 
a certain check, in words and figures as follows, toiwit: · 
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. 66-437 -, 
anithfield, N. c. June 28 1946 No. 

FIHST CITIZENS BANK & TRUST COMPANY 

"" . 00Pay to the Oraer of ____ ____ _1_00 :x::x:_Alle_n_H_-_._Cunning,._h_am~-------- tJ __ 

One hundred and no/100 ---------~------------------ DOLLARS 

For cash deposit automobile 

Oscar P. H~ffman /si~d/
Maj. A. C. 0-80 0 

and by means ther~of., did fraudulently obtain by Allen H. Cunningham's 
endorsement thereof, l'rom Matty's Cocktail Lounge., 429 E. Weber., 
Stockton, California, One hundred dollars ($100.00)., he the said Major 
Oscar P. Hoffman, then well knowing that he did not have and not intend
ing that he should have sufficient funds in the First Citizens Bank and 
Trust Company of Snithfield, North Carolina for the payment of said check. 

Specification 14: In that hlajor Oscar P. Hoffman, Squadron A, 
591st Army Air Forces Base Unit., (1st UAT Group)., Continental 
Division, Air Transport Command, did., at Stockton., California, 
on or about 28 June·1946., with intent to defraud., wrongfully 
and unlawfully make and utter to Captain Allen H. Cunningham., 
a certain check., in words ·and figures as follows, to wit: 

Smithfield., N. C. June 28., 46 66-437 
5 

FiltST-CITIZENS P.ANK & TRUST COMPANY 

Pay to the order of Allen H. Cunningham $300.00 

Three hundred and no/100 Dollars 

For cash-deposit automobile 

/s/ Oscar P. Hoffman 
. Maj A. C. 0-805460 

and by means thereof did fraudulently obtain from the said Allen 
H. Cunningham value to the extent of cancellation of a pre-exist
ing debt of three hundred dollars ($300.00) owed by Captain 
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Robert
/ 

B. Alexander to the said Captain Allen H. Cunnint:bam, 
and in return for said check and other consideration the said 
Captain Robert B. Alexander delivered to the said Major Oscar 
P. Hoffman one 1940 model Cadillac sedan automobile, he, the 
said Hajor Oscar P. F.offman, then well knowine that he did not 
have and nit intending that he sho·J.ld have sufficient .funds 
in the First Citizens Bank and Trust Company of Snith.field, 
North Carolina, for payment of said check. 

Ar.lDrrIONAL CHARGE: Violation of the 96th Article of Viar. 

"Additional Specifications" 2, 3, anct·5 through 14 are identical 
• in substance with Specification l of the Charge, except .for 

dates, amounts and other details, which e..xceptions are as 
.follows in the specifications indicated: 

Date o.f Amount 
Offense of Check 
and of and 

Add Check Amount To Whom 
Spec (1946) Obtained · Payee 

r 
I Drawee Bank uttered 

2 

3 

.5 

6 

7 

8 

9 

10 

11 

12 

17 Jul $ 50.00 

21 Jul 10.00 

23 Jul 100.00 

29 Jul 300.00 

.5 ~ug 2,5~00 

14 Aug 2,5.oo 

17 Aug 25.00 

17 Aug 15.oo 

19 Aug 25.00 

19 Aug 25.00 

Cash 

Cash 

Thomas 
C. Buck 

Horse-Shoe 
Club 

Cash 

_6th Ferry-
ing Group 
Officers 
Mess 

Cash 

Cash 

6th 'Ferry-
ing Group 
Officers 
Mess 

6th Ferry-
ing Group 
Officers 
Mess 

1st Citizen.Bank & 
Trust Co. 

1st Citizen Bank & 
Trust Co. 

1st Citizen Bank & 
Trust Co. 

1st Citizen Bank & 
Trust Co. 

1st Citizen Bank&" 
Trust Co•. 

1st Citizen Bank & 
Trust Co. 

1st -Citizen Bank & 
Trust Co. 

1st Citizen Bank & 
Trust Co. 

1st Citi~en Bank & 
Trust co. 

1st Citizen Bank & 
Trust Co. 

.5 

Eli:te Cleaners, 
Stockton, Cal. 

Horse-Shoe Club, 
Stockton, Cal. 

Thomas c. Buck 

Horse-Shoe Club 

Horse-Shoe Club 

6th Ferrying Group 
Officers Mess, 
Long Beach, Cal. 

Bomb-Shelter Drive-
In Cafe, Long 
Beach, Cal. 

Bomb-Shelter Drive-.In Cafe 
6th Ferrying Group 

O~ficers Mess 

6th Ferrying Group 
Officers Mess 
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Date of Amount 
Offense of Check 
and of and 

Add Check Amount To Whom 
Spec (1946-) Obtained Payee Drawee Bank- Uttered 

13 20 Aug $ 2$.00 6th Ferry 1st Citizen Bank & 6th Ferrying Group 
ing Group Trust Co. · Officers Mess 
Officers 
l.1ess 

14* 29 Aug·_ 2$.00 Cash · Bank of .America' Bomb-Shelter Drive
Trust & National In care., Long 
Savings Ass 1n., Beach.,· Cal. 

. North Long Beach., 
Cal. 

* Specification 14 varies from Specification l of the 
Charge in that instead of alleging insufficient 
funds., this specification alleges as follows, 
n ***then well knowing that he dld not and not 
intending that he should have an account in-the 
Bank of America., National Trust and Savings 

. Association., North Long Beach Branch, for the pay
ment of said check." 

The place of offense alleged is Stockton, California., in all 
specifications except that in "Additionel Specifications" 8 to 14., inclu
sive., the place alleged is Long Beach, California. 

. The accused was not arraigned 11pon "Additional Specifications" l 
and 4 of the Additional Charge. The accused pleaded not guilty to each 
specification and each charge and was found guilty of all specifications 

· and charges. He was sentenced to be dismissed the service., to forfeit all 
pay and allo.,;ances due or to become due., and to be confined at hard labor • 
for three years. N9 evidence of srry previous convictions was introduced. 
The reviewing authority approved the sentence but remitted two and one-half 
years of the confinement imposed and forwarded the record of trial for 
action under Article of War 48. 

3. · The evidence for the.prosecution is summarized as follows: 

The accused was.identified as being in the military service and 
was known by all witnesses. A handwriting expert testified that all the 

. checks were written by the same person (R 62). It is noted that all the. 
checks drawn on the First Citizens Bank and Trust Company bear the endorse
ments of the banks in which they were deposited and of intemediate banks 
am clearing houses., including ,the Richmond Country Clearing House., Richmond., 
Vireinia, and that these endorsements are cancelled. It was stipulated by 
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the prosecution, defense and the accused (R 65, Pros Eic 21) that the. 
accused and his wife had had a joint account at the First Citizens Bank 
and Trust Company, ~ithfield, North Carolina, since March 1944.and that 
from 5 June 1946 to 5 September 1946 the balance in that account was 
27 cents. In his deposition, introduced in evidence as Prosecution Ex-
hibit 22, the cashier of that bank stated that accused's account had a 
11 dorme.nt11 balance of $.27 since 5 June, the bank does not permit over-
drafts and that all checks that would cause overdrafts were returned un-
paid. No deposits were received during June and July 1946. It was stipu
lated between the prosecution and defense and accused (R 64, Pros Ex 19) 
that the assistant cashier of the Bank of America, North· wng Beach Branch, 
would testify that an examination of the records of the bank "fails to dis
close arr:, account in the name of Oscar P. Hoffman at this time or at any time 
in the past." The deposition of llr. Bashor, Office-Manager, Stockton Office, 
American Trust Company, was admitted in evidence as Prosecution _&mi.bit 20 
( R · 64). He identified the three checks described in Specifications 8, 9 
and 10 (Pros Elcs 5D, SE arid 2A, respectively), and stated that the en-
dorser of each check had an account at the bank, but that the maker of the 
check did not and that the checks were refused for the reason that the account 
could not be located at that office of the bank (Pros Elc 20). 

Specifications 1, 3 and 4 of the Charges: These specifications 
relate to three checks uttered to the Clark Hotel of Stockton, Inc. By 
deposition (Pros Elc.l) the manager of the Clark Hotel testified that he ·had 
seen three checks which were shown to him, but described in the deposition 
merely as Prosecution Exhibits 1, 2 and 3 for identification. The check 
identified as Prosecution Exhibit 1 for identification was delivered to the 
,vitness by the hotel auditor. The witness did not see accused sign it, but 
the consideration given for it was a credit of $22.94 on accused's hotel 
bill and $10 in cash. With respect to the other two checks, the witness 
personally saw accused sign one and bave him cash for it, .but is not ,sure · 
which of the two checks it was. Accused, however, received from the hotel 
$15 in°cash for the one identified in the deposition as Prosecution Elchibit 
2 and $25 'in cash for the one identified as Prosecution Exhibit J.· All'. 
three checks were endorsed by the hotel auditor on about 6 July 1946 and 
were deposited in the Bank of America, Main Branch, Stockton. About 

20 July 1946 the bank returned all three checks, giving "insufficient 
funds 11 as the reason (Pros Ex: 1). ' 

Over objection by defense that there was no evidence accused had 
signed the checks, the three checks described in the specifications were 
admitted in evidence, the one described in Specification 1 as Prosecution 
Exhibit u; that in Specification 3 as Prosecution·Elchibit lC, and that 
in Specification 4 as Prosecution Elchibit lB (R 25-26). Each check was 
stamped with the endorsement·or the Clark Hotel. 

1 



1 .j~:,fl::i~:~.::!-}-"r: 2 :.il· i)le ~'.~·ac.r·)e: :.'..r. ~'~or.:·o .i:->it,zer, a nit:1.i~ club 
·::';:;r,.:'ietur, tes:..Lic..: C'I u.,,r::o:-;it.1.0.r: \i-'ros ,~: 4). Fe -iuent.l...'ied anc ci.e-
3.::rib,:;c:. -r,:,e cicc:i-~ r<:Ji'er~e(., ';x1 j_n Specification 2, but ciiJ not recall seein;~ 
.2.c~-...s3:~ :::i,'.n tn.· ch,;ci~. 1r,<:> co~sicierution paic. for the ci1ec;<. was $J5. It 
.-,.:,s e:1Jorsed by t.ne ;,itncss for ::.:atteoni & ?itzer, deposited in the Stockton 
&.:;in1:c:s an,1 i.oan Jank, anci t.J-,e check was returned unpaid t.ecause of in
s:ii:.Cicient funds (Pros ~ 4). The check described in the specification and 
in the deposition was acttnitted in evidence as ProF-ecution ~ti.bit 4A (R 30). 
It ,,as endorsed 11 1.'.atteoni and Pitzer" by rubber stamp. 

Specifications 5, 6, 7, 8 and 9 of the Char;;e: i:r. Fred Chinchiolo, 
U-.f two depositions (Pros 3:x:s. 5, b), testified that he :i.s a tavern owner. He 
identified and described in his depositions the checks described in Specifica
tions 5, 6, 7, 8 and 9 and stated that he se.w each of the checks sir_;ned by 

-t~e accused and that the consideration for each. check was cash in the amount 
of the respective check. Each check was endorsed in the witness• presence by 
Fred 1.!atteoni and deposited in. "our" account kno-v.11 ·as 111:atty' s 11 in the 
American Trust Company, Stockton Office. All the checks v,ere later returned; 
the three drawn on the First Citizens.Ba~ and Trust Company for the reason 
"insufficient funds", anci the two on the .American '!'rust Company, Stockton 
Office, for the reason "unable to locate account. 11 Accused told the ,vit
ness he had an account at the .American Trust· Company and asked for blank 
checks on that bank (Pros ~s 5, 6). Five checks, as described in Specifi
cations 5, 6, 7, cl and. 9 and in the deposition (Pros E:c 5), were admitted 
in evidence as Prosecution E:lchibits 5A, 5B, 5C,· 5D and 5E, respectively ( R 32) •· 
Ba.ch was endorsed "Fred ;Zatteoni", in writing; the two drawn on the American 
Trust (Pros ~s 5D, 52), having printed slips attached wilich stated "we are 
unable to locate an account at this office on which this check is drawn*** 
'l'he .American Trust Compaey. 11 

Specification 10 of the Charge: Miss Leila Ferrero, assistant 
manaier of Hotel Main, Stockton, testified.by deposition (Pros Ex 2). 
She stated that she had seen ~Prosecation Exhibit 4 so marked for identi,. 
fication, which purports to be a· check. 11 The check is not further described 
in the deposition. She further testified that sh~ was present and saw 
accused sign the check on 14 July 1946 and gave him· $20 in cash for it. 
The check was endorsed by one of the hotel clerks and deposited in the 
.American Trust Company, Stockton Office. Sometime later that bank returned 
the check unpaid, givinG as a reason "unable to locate account at th~ 
office on which drawn. 11 · 

The hotel was later paid ~~20 in cash by Mrs. Hoffman, accused's 
vlife (Pros .;:::x 2). 

A check as described in Specification 10 was admitted in ev-idence 
as Prosecution Exhibit 2A (R 27). It was endorsed, by rubber stamp, "Pay 
to order of Stockton Office, .American Trust Company, Hotel !fa.in" and had 
attached a printed slip stating "we are unable to locate an account at the 
office on which this check is drawn*** American Trust Company." 
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Specification 11 of the Charge: Mr. Clyde W. Sherfey, Secre
tary-Manager of Stock:ton·Officers 1 Club testified by deposition (Pros 
Elc 3). He stfl,ted that he had previously seen a check which was shown 
to him, identified· in the deposition only as 11Prosecution1s Exhibit No. 
5 so marked for identification." He did not see accused sign it, but 
it was delivered to him by a bartender at the club and $50 was given as 
coneideration for it. The witness endorsed the check and presented it 
for payment about 5 July 1946 at the Stockton Savings and Loan, Stockton, 

, California. Two or .three weeks later the check was returned by that bank 
unpaid.because of insufficient funds. A check as described in Specifics,.. 
tion 11 was admitted in evidence as Prosecution Exhibit 3A (R 28). It 
bears a rubber stamp endorsement, "Commissioned Offi~ers 1 Club. of 
Stockton. 11 · 

ecification 12 of the Charge: Mr. Loren Morris, a tavern . 
manager, testified by deposition Pros 7) that accused cashed a check 
"at my place of business." He described the check show.i him aa "Prosecu
tion Exhibit 15,'! and stated that it was signed by accused in his presence 
and that $25 in cash was given for it. The check was endorsed by the 
owner, Mr. Heartz, in his presence, was presented to the Stockton Savings 
and Loan Bank for payment, and was returned by the bank unpaid, the rea.
son given being, "insufficient funds" (Pr·os ·Ex 7). A check as described 
in Specification 12 and in deposition (Pros Ex 7) was admitted in evidence 
as Prosecution Eichibit 7A (R 34). It bears a rubber stamp endorsement, 
"for deposit only, Stockton Savings and Loan Bank, Stockton, California,· 
Hearts. 11 

ecifications 13 and 14 of the Charge: Captain Allen H. Cunning-
ham, an of icer on te · eave, testified by deposition (Pros Elc 8). 
He identified and described the two checks set forth in Specifications 13 
and J.4. Both were signed by accused in his presence, and made payable to 
him·. The witness endorsed the $100 check and after Fred Matteoni cashed 
it for him, he gave the $100 to a Captain Alexander. He endorsed the $300 
check and deposit~d it in his account in the Mercantile National Bank, 
Da.llas, Texas. Later, the $100 check was returned to him by Fred 

. Matteoni· unpaicj. (Pros Ex 8). As to the $300 check, he was notified by the 
Mercantile National Bank that'the check was returned for insufficient funds 
and that they had charged this amount against his account. The accused 
redeemed these checks by giving Captain Cunningham a check signed by his 
wife, whereupon Captain Cunningham reimbursed Fred Matteoni. The circum- · 
stances as to the consideration for these two checks were as follows: 
Captain Cunningham, Captain Alexander and the accused were toeether at 
Matty•~ Grill. Captain Alexander owed Captain Cunningham $300 and ac
cused decided to buy an automobile from Captain Alexander. It was agreed 
that the accused would give his 'check for $300 to Captain Cunningham, who 
in turn agreed to accept it in payment of Captain Alexander's indebtedness 
to him. Captain Alexander the~ credited the accused with $300 on the 
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price of the car. Captain Cunnin.;ham knew f'red l{atteoni, owner of tha 
grill, and since ca,tain Alexander wanted some cash, accused made the 
$100 check payable to Captain Cunnincham, ·,,ho endorsed it, had it cashed 
by Fred t:atteoni and gave the G-100 to Captain Alexander. Captain 
Cunningharn•s only interest in tr..e check was "to act as an endorser in 
order that Captain Alexander could secure some cash"; it was as "a con
venience and co-.irtesy to Captain Alexander" (Pros Ex 8). The two checks 
as des~ribed in the deposition and in Specifications 13 and 14 were ad
mitted in evidence as J?rosecution Exhibits 8A and 8B, respectively, over 
objection of defense on the LTound that there was no consideration. 
(R 38) Prosecution Exhibit SA, the ~100 check, was endorsed by Allen 
H. Cunninbham and by Fred IJatteoni, the other checlc was endorsed by 
Allen H. CUnningham "for deposit only." 

11 Additionq.l S ecification" 2 of Additional Charge: Bob Townsend, 
proprietor of Elite C eaners, testified by deposition Pros .E>.: 11) and 
stated that he had seen a check which was shovm to him, .marked ·Prosecu
tion Elchibit 26, but not othervdse ci.escribed~ This check was signed by 
accused in his presence about 17 July 1946, at the Elite Cleaners and 
he gave accused 050 in cash therefor. The check was endorsed by his wife, 
Edith Townsend, and presented to the bank, stockton Office, American Trust 
Compaey, for payment. About t'o,o or three weeks later it was returned un
paid by the bank, wr.ich gave as a reason "insufficient funds" (Pros Ex: 11).

I 

A check was ciescribed in "Additional Specificatio11" 2 as ad
mitted in evidence (R 42). It was endorsed in writin:;, "Edith Townsend." 

"Additional Specifications" 3, 6 and 7 of the Additional Charge: 
The three checks involved in these specifications v,ere allegedly uttered 
to the Horse-Shoe Club at Stockton, California. Kr. "l'iilmot Paullo testi
fied by deposition (Pros Ex 10) that he-had seen three checks shown to him 
but identified only as Prosecution Exhibits 22, 23 and 24 for identifica
tion. The one identified as Prosecution Elehibit 22 was· signed by the 
accused in the witness• presence about 29 July 1946. The ,titness requested 
that accused have ~-1rs. Hoffman also sign the check. Accused left, and 
twenty minutes later 1:lrs. Hoffman returned with the check signed by her 
as co-ma.leer and the -v;itness cashed the check, i:;ivinG her C300. The wit
ness entiorsed the check and presented it to his.bank, the Bank of 
America, ::::a.st Side Branch. In the early part of August·it was returned 
unpaid, the reason given beine "insufficient funds. 11 The vritness did not 
see the sicnin,; of' the check identified in the <ieposition as Prosecution 
Elchibi t 23 but it ,,as cielivered to him by one of his e1:1ployees and he · 
cashed it, givinc; \:25 in ·exchange therefor. The witness also endorsed and 
presented this check to his bank about 6 AuL1.1st 1946. It was later re
turned unpaid because of insufficient funlis. The check identified as 
Prosecution :t;{hi'oit 24 was presented to the ,,itness cy accused personally, 
althou;;h he c.iid not see tl:e accused si91 it. 'l'he ·Mitness ca.ve accused 
'._~10 for this chP.ck, endorsed it about 22 July 1946 and presented it to 
his bank. Sarly in lm:.:,ust it was returned oy t:1e ba~-c unpaid due to 
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insufficient funds. The witness never received the amounts of these 
checks from anyone (Pros Ex 10). 

The three checks described in "Additional Specifications" J., 6 
and 7 were admitted in evidence without objection as Prosecution Ex
hibits lOC, lOA and lOB, respectively (R 42). Each check was endorsed 
by rubber stamp by the Horse-Shoe Club. 

"Additional ecification11 5 of the Additional Char e: Thomas c. 
Buck testified deposition Pros Ex 9 tat had prev ously seen a 
check shown to him and identified only as Prosecution Elthibit 20 for 
identification. He did not see accused sign th~ check, but the accused 
gave him the check and he in turn gave accused $100 in cash tharefor. The 
witness endorsed the check tp the Horse-Shoe Club and received $100 for 
the check. About the last of August or first of September, Mr. Paullo., 
the owner of the Horse-Shoe Club., called upon him to make the check good 
and he returned the amount of the check.,$100, to Mr. Paulle>.· ·He has not 
been reimbursed for this c~eck. Mr. Paullo testified by deposition 
(Pros Ex 10) tha~.he had previously seen the check· (identified only as 
Pros Ex 20) and that he received it· from Thomas c. Buck, giving Buck . 
$100 in consideration therefor. He endorsed the check about 26 July 1946 
and presented it to his bank, Bank of .Ame:qj.ca., East Side Branch. About 
20 August 19li6 that bank returned the check unpaid due to insufficient 
funds •. He stated that he had never ~ceived payment on the check fr9m 
the ·bank, the accused., or anyone else (Pros Ex: 10). A check as described 
in "Additional Specification" 5 was admitted in evidence, without objec-·· 
tion, · as Prosecution Exhibit 9A (R 39). This check was endorsed in 
writing by "Thomas c. Buck'' and, by rubber stamp, by the Horse-Shoe Club. 

"Additional ecifications" 8 11 12 13 of the Additional Char ea 
The checks in these specifications were all made payable to the th erry
ing Group Officers' Mess. Captain William M. Martin, the assistant mess 
officer, identified four checks drawn on the First Citizens Bank and Trust· 
Company, Smithfield, North Carolina, each for $25, each signed by the 
accused.. and made payable to the Officers' Mess. The checks were admitted 
in evidence as· follows: one dated 14 August 1946 as Prosecution Exhibit 
12; one dated 19 August 1946 as Prosecution Exhibit 13; one dated 
19 August 1946 as Prosecution Elthibit 14, and the fourth dated 20 August 
1946 as Prosecution Exhibit 15 (R 45). Three were endorsed by the wit-· 
ness himself and all, by rubber stamp, by the Officers• Jless. All the 
checks were accepted by the girl on _duty for cash and all were returned 
from the bank because of insufficient funds. The witness did not know 
accused's signature (R 46). The Officers' Y.ess has been ·reimbursed for 
these checks (R 47). 

"Additional ecifications11 9 10 and 14 o.f the Additional Charge: 
Ur. Irving Safady, manager of the Bomb-She ter Drive- Cafe testifie that 
he knows accused, and.he identified three checks, shown to him,as checks· 

11 

http:Ame:qj.ca


(12) 

that "looked like checks the accused gave him11 (R 49). These checks 
were described and admitted in ev.idence, without objection, as follows: 
check described in Specification 9 as Prosecution :Exhibit 17, check 
described in Specification 10 as Prosecution Exhibit· 16, and check 
described in Specification 14 as Prosecution Exhibit 18 (R 49) •. The 
witness further testified that he had received four or five checks from 
accused and had cashed at le~st three of them personally. All checks 
received by the witness at the Bomb-Shelter.Drive-In Cafe are, in regu- · 

, lar course, taken by him to another place of business, th~ Circle, owned 
by the same parties, as "they- do our depositing" (R 50). "Their" en
dorsement, "Kimmel and Orloff" was stamped on the back of the checks 
(R 50; Pros Elcs 16, 17, 18). The_ witness did not identify the specific 
checks in evidence as received by or cashed by him, but he is sure they 
were cashed in his establishment (R 51). They were pres.anted tO' the 
'Bank of America, Cherry and Anaheim Brapch (R 51).. These checks, with 
others, were returned unpaid. because of insufficient funds but later were 
made· good by accused (R 51-52). With respect to the ·check referred to in 
Specification 14, (Pros Ex 18), drawn on the Bank of America, North Long 
Beach Branch, the accused told Mr. Safady'•that he expected a Western 
Union check from his mother-in-law to be deposited to his credit in that 
bank by the .time the dheck would reach it and that he was sure the check 

, would be good ( R 53) .- Accused said he would see his father-in-law n that 
evening and would find out if the deposit were made" (R 53). The wit
ness testified that he thought ~ccused asked him to hold the check and 
stated. that it would be good by llonday (R 54, 55). He also testified 
that accused later info:cmed him that the expected deposit had not been 
made, as the check had been left on the desk of either his mother-in-

. law or his uncle (R 53, .54). On the Saturday mornine prior to Labor 
Day at about 10:30 a.m., accused and the witness went to the witness• 
bank (Bank of America, Los Angeles) where accused cashed a $290 Govern
ment check (R 52) and gave the witness funds to cover some checks already 
returned and all others which had not yet been returned, including the 
check described in Specification 14 (R .55-56). The latter check itself· 
(Pros Ex 18) bears the endorsement of "Kimmel and Orloff" and that of 
the Bank of America, Los .Angeles, which is dated 3 September 1946. It 
is noted that the Saturday prior to Labor Day 1946 was 31 August. The 
witness also testified that a check received by him on Thursday (which 
wiis the 29th an~ probaply the day he received the check, R 55-60) would 
first be taken to the Circle (R 50) and would be deposited Saturday 
(R 60). If the check were received on Friday, which the witness thought 
it might have been. (R 59), it would be deposited Monday (R 59-60). · 
The -witness and the accused ·. had a search made at the bank for any of 
accused's che~ks in the deposit of the Bomb-Shelter Cafe, and one check 
was picked up at the bank. The witness was not sure whether it was the 
check marked Prosecution Exhibit 18 or not•. 

4. The evidence for the defense is summarized as follows: 

Ur. John D. Massey, the accused's father-in-law, testified by two 
depositions (Def Exs A, B). About the end of June or first of July 1946 he 
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made arrangements with accused to deposit $1,500 in accused's checking 
account at the First Citizens Bank and Trust Company of Snithfield, 
North Carolina, but he did not make the deposit because of some _other 
obli6ations he had. Some time about 15 or 20 July, he notified accused 
by telephone that he had not made the deposit. The bank statements of 
accused's account were received at witness• address but were not foIWarded 
to accused. He also instructed his bank to honor three ·checks payable to , 
Allen H. Cunningham drawn on his account by llrs. Hoffman, wife o:f the 
accused. The three checks totaled $450. He does not know whether accused 
was notified of this since the witness did not notify him. About the latter 
part of July he also .inst~cted the bank to honor other checks drawn on his 
account by his daughter, Mrs. Hoffman. 

By two depositiDns (Def Ex:s C and D), Mr~ S. T. Proctor testified 
that on or about 15 June 1946, he agreed with accused to deposit about 
$1,000 or $1,500 to accused's credit in the First Citizens Bank and Trust 
Company of Smithfield, North Carolina, as a loan. ·He did not make the de
posit because he had a b,eart attack the following morning and was in the 
hospital for eight weeks during which time he could not attend to any. 
business. He did not notify accused until the last part of August that 
.the deposit was not made (Def Ex: C) but stated later (Def Ex D) that "as 
far as dates are concerned, I have no cause to know whap day of the month 
it was at that time or any period of August. 11 

• The accused elected to remain silent after his rights as a wit-
ness were explained to him by the defense'counsel. 

5. ¥iith respect to Specifications l to 12, inclusive, .of the Charge, 
and 0 Additional Specifications11 2, 3, 5 an,d 7 to 13, inqlusive, of the 
Additional Charge, the evidence above summarized shows that each chec.k 
was uttered by the accus~d as alleged, and that he received the amounts 
alleged. 

While in some cases the witnesses did not see accused sign the 
checks in question, in·other cases witnesses did see accused sign the 
checks, and a handwriting expert testified that the same person signed 
all the checks. 

With respect to· Specification 2 of the Charge, the check was 
allegedly uttered to "?Jatteoni1s Club." Mr. Pitzer testified that.he 
cashed the check and personally endorsed it for M.atteoni and Pitzer. The 
rubber stamp endorsement of 111iratteoni and Pitzer" gave their address as 
230 .North California Street, Stockton,.which is the same address given in 
the Specification for ?J.atteoni's Club. The Board o:f Review is of the 
opinion that the variation between the proof and the Specification is not 
material. and that the accused w~s not misl e d by the Specification. 

In Specifications 5, 1, ·B and 9 of the Charge it. was alleged that 
the described checks were uttered to •Matty's Cocktail Icunge." Mr. 
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Chinchiolo testified that he saw the accused si[7l the checks and paid 
the consideration alle[ed for each. The checks were endorsed in his 
presence by Fred l.Iatteoni and deposited in "our account known as ?.fatty' s. 11 

\,hile the full name 111:atty' s Cocktail LounE;e11 does not specifically ap
pear in the evidence, the Board of Review is of the opinion that there 
is no material variation in the proof, and that in fact the evidence 
supports the findines that the accused uttered the checks as alleged. 

In C1J 226219 Rickards, 15 BR 27, 36, where the evidence ·did not 
in any way establish the identity of the persons to whom certain checks 
were uttered or the identity of tile persons froin whom the proceeds of the 
checks were fraudulently obtained, and where the genuineness of the en
dorsements on the various checks Yras not proved, it was held that such 
failure was not fatal to the conviction, because the gravamen of the 
offenses charged lay in makinG, utterin6 and cashing the particular checks 
with fraudulent'intent, all of which was proved. Consequently, there 
could be no question as to the identity of the offenses. The proof was 
such that the record would support pleas of fom.er jeopardy if the ac
cused Viere again charged with offenses involved in the making p11d utter
ing of the checks. 

In the case of the checks referred to in Specifications 8, 9 and 
10 of the Charge, the evidence shows that the accused had no account in 
the American Trust Company, Stockton Office, on which the checks were 
drawn. As to the Specifications 8, 9 and 10, therefore, the Board of Re
view is of the opinion that the record of trial is sufficient to support 
the findings of guilty (Cll 2567o6, Siddon, 36 BR 335). 

The checks in Specifications 1 to 7, inclusive, and ll and 12 
of the Charge, and "Additional Specifications" 2, 3, 5 and 7--13, inclu
sive, of the Additional Charge were all drawn on the First Citizens Bank 
and Trust Compa.rzy- of Smithfield, North Carolina, where accused had only a 
$.27 balapce. There is no direct evidence that these checks were actually 
presented to that bank. It was shown, however, that the checks were in 
fact worthless when drawn and at all times thereafter, since the balance . 
of the account was only 27 cents. All of these checks bear the endorse
ments of banks and clearing houses showing that they passed through the 
usual banking process to the Richmond Couniry Clearing House of Richmond, 
Virginia, and all- endorsements are cancelled. The'cashier of the Citizens 
Bank testified that any check presented which VlOuld have caused an over
draft would- have been returned. The endorsements on the checks are evi
dence which would warrant the court in finding that the checks had been 
presented in due course, particularly when coupled with the testimony of 
the payees or first endorsers that the:• nad been returned to them through 
their own banks, unpaid. (C?t 274174, Reid, l.+7 BR 135, at p 139) 

In view, however, of the evidence for defense, which is in no 
way refuted or impeach~d, respecting the deposits which were to have been 
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made to accused's account, it cannot be said that accused,uttered these 
checks "with intent to defraud". But since he knew his account wa:, no'j; . 
sufficient to pay the checks without these deposits, it was incumbent upon, 
him to make sure that the deposits had been made before he drew and uttered 
the checks. Notwithstanding his failure to determine the status of these 
deposits, it cannot be said that the accused wrote the checks not intend
ing that he should have sufficient funds.in his account to cover tllem. 
In the opinion of the Board of Review the record of trial is legally suf
ficient to support only so much of-the findings of guilty of Specifications 
l to 1, inclusive, ll and 12 of the Charge and "Additional Specifications" 
2, 3, 5, 1 to 13, inclusive, -oi'.t,he Additional Charge, relating to checks 
on the First Citizens Bank an~ Trust Comp~, as find the accused guilty 
or making and uttering the described chec·ks · as alleged and of wrongf~ .. ~ ,_ 
failing to maintain a sufficient balance.in his account to pey- said checks 
when presented in due course (CM 249993, Yates, 32 BR 259, p 261; 
CM 249232, Norren,t32 BR.95,'3 Bull JAG 2~ The accused's conduct in 
failing to ascertain that the deposits were made, coupled With the fact 
that some of the checks must have been returned even before he was noti
fied that the deposits had not been made, is evidence sufficient to sup
port such findings. · 

6·. With.respect to Specifications 13 and 14 of the Charge, it appears 
that the accused, Captain Cunningham and Captain.Alexander were together 
at a place called Matty's Grill. Captain Alexander apparently' agreed to 

· sell a 1940 Cadillac car to accused.· The former owed Captain Cunningham 
$300 and Captain Cunningham· agreed to settle the debt by taking the ac
cused's check for $300. The accused· then gave Ccrptain Cunningham the check 
described in Specification.14 of the Charge and Captain Alexander credited 
accused with $300 o~ the purchase price of the_car. Captain Cunningham 

· testifiecl that, because Captain .Alexander wanted some· cash, and since wit
ness knew Fred Matteoni, the owner of tlie grill, he agreed as an accomo-- · 
dation to Captain .Alexander to cash accused's check for $100. Accused 
then wrote out·the check described in Specification 13 of the Charge and 
Captain Cunningham, after endorsing it, had it cashed by Fred Matteoni 
and gave the cash to Captain Alexander. The evidence does not show whether 
accused ever received the automobile. 

Specification 13 alleges that accused ·made and uttered to Allen H. 
Cwiningham a check for $100 and nby means thereof, did fraudulently obtain 
by Allen H. Cunningham's endorsement thereof, from Matty's Cocktail 
Lounge*** One Hundred Dollars***•" Specification 14 alleges that 
accused made and uttered to Captain Allen ·H. Cunningham a check for $300 
and •by means thereof did fraudulently obtain f'rom the said .Allen H. 
Cunningham value to the extent of cancellation of a pre-existing debt of 
three hundred dollars ($300) owed by Captain Robert B. Alexander to the 
said Captain Allen H. Cunningham and in return f"or said check and other 
consideration the said Captain Robert B. Alexander delivered to the said 
Major Oscar P. Ho.f~an one 1940 model Cadillac sedan automobile***•" 
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Captain Cunningham's te'stimony with respect to this transaction 
and his statement that Captain Alexander agreed to sell his car to ac
cused is not hearsay, since his testimony refers to agreements amone the 
three parties concerned and since the accused was present and a party to 
the agreement. It is the ·opinion of the Board that the allegations of 
Specification 14 suffici~ntly allege that present valuable consideration 
was received by the accused, for the ~300 check and that the evidence 
supports the allegations, even though.there is no evidence that the ac
cused actually received the automobile. By giving the check the 
accused, at the time, at least received Captain Alexander's obligation 
to deliver the car which he had agreed-to sell. That which was said above 
with respect to. the other check_s drawn upon the .first Citizens Bank and 
Trust in regard to the sufficiency of the proof -of fraudulent it,J:.ent and 
t,h53 .knowledge:·and intention with respect to the sufficiency .of the· account 
is applicable also to this ·specification. The Board· of Review is there
fore of.the opinion that the record is legally sufficient to suppor~ only 
so much, of the findings of guilty of Specification 14 as finds the accused 
guilty of making and uttering the check as.alleged, and of obtaining the
amount thereof, as alleged, and wrongfully failing to maintain a sufficient 
balance to pay said check when it w~presented in due course. 

With respect to. Specification 13, accus~d did not,' as· alleged, 
by means of Captain Cunningham's endorsement, receive any money from 
llatty1 s Cocktail Lounge. Captain Cunningham's endorsement was not ob
tained by accused,· but was for accommodation of Captain Alexander. Whil.e 
an offense 'With respect to this check was no doubt committed, it was not that 
alleged and the specification cannot be altered to fit. the proof. The 
Board of Review is therefore of the opinion that the record of trial is 
legally insufficient to support the findings of g14ilty of.Specification 13 
of the Charge. 

7. As to "Additional Specification" 6 of the Additional Charge a 
different problem is presented. The evidence shows that accused made this 
check and requested Ur. Paullo to cash it. The latter refused unless 
Mrs. Hoffman also signed the check. Accused left and twenty minutes later 
Mrs. Hoffman returned with the check which she had signed as co-maker. She 
cashed the check and received the $300., The bank account in question was a 
joint account of accused and his wife and, ·while it was no't shown that 
Mrs. Hoffman did not also have a separate account of her own, the evi
dence does show that the check was returned because of insufficient funds. 
It is a fair inference from the evidence that Mrs. Hoffman, in cashing 
this check, was acting for accused. The situation is not the same as if 
accused had not tried to cash the check initially and was not connected 
vdth it at ~l. That which was saia above with respect to the allegations 

· of fraud, and knowledge and intention respecting the sufficiency·of the 
account in the First Citizens Bank and Trust Company is equally applicable 
to this specification. · The Board of Review is therefore of the opinion 

16 



that the· record of trial is legally sufficient to supp'ort so much of the 
findings of guilty of "Additional Specification" 6 as finds the accused 
611:i.lty of making and uttering the check as alleged, and of obtaining the 
amount thereof, as alleged, and wrongfully failing to maintain a sufficient 
balance to pay the said check when presented for payment in due course. 

8. With respect to the remaining specification, "Additional Specifi
cation" 14 of the Additional Charge, the evidence shows that the check in
volved therein was drawn on the Bank of America., North I£>ng Beach Branch, 
in which accused had·no account. Mr. Safady., who cashed the check, testi
fied that when accused presented the check to him, accused told him in 
effect that it was not then good, but that he expected a deposit, in the 
form of a Western Union check, to be made to his credit by his mother-in
law. Accused asked Safady· as to when his check would be deposited for 
collection and then told Safady" that he thought the check would be good 
by the time it reached the bank. Mr. Safady" was not sure whether the check 

• was given to him on Thursday (29 August, the day the check was dated) or on 
Friday. If he received the check on Thursday., it would have been deposited 
Saturday., but if it.were received r:t'iday., then it would be deposited on 
Monday. Monday being La,bor ~, it would in such case be deposited Tuesday, 
which was September. 3d and this is in fact the date of the endorsement of 
Mr. Safady 1s bank. 

On either Friday night or Saturday, the accused infonned Mr. 
Safacly that the deposit had not been made as he expected. On Saturday, 
31 August, Mr. Safady and the accused went to the bank (Bank of America, 
I£>s Angeles), where the Bomb-Shelter Drive-In Cafe 1s account was kept. 
There the_ act:used ·cashed a Government check and gave :Vir. Safady funds to 
cover all of his checks which had been returned and those which were al
ready deposited but not returned. One check was picked up at the bank: from 
among those deposited by the Bomb-Shelter Drive-In Cafe on that day. Mr. 
Safady thought it might be the check in this specification, but his con
clusion is negatived first by the date of the bank's endorsement and second 
by his own statement that the check picked up was on the North Carolina 
bank. As the deposits of the Bomb-Shelter Cafe were searched for any of 
accused's checks, it is therefore probable that the check in question was 
elther deposited on Saturday after the· accused and 1{r. Safady were there, 
or on Tuesday. 

. Since accused duly apprised Mr. Safady of the status of his account 
or expected account at the drawee bank, and since the accused acted promptly 
and apparently in good faith in redeeming the check, upon learning that the 
deposit was not made as anticipated, the Board of Review is of the opinion 
that the record of trial is legally insufficient to support the findings of 
euilty of' 11 Additional Specification" 14 of the Additional Charge. 

9. The accused was born 5 September 1917 and is now over 29 years· of 
age. His father was killed "iihen accused was 14 years old, and because his 
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mother was obliged to work, he lived with his grsndmother. Whan accused 
was about 20 yea~s old his mother remarried. 

I 

He attended grade school and high school in New Orleans, Louisiana, 
'and spent two years at Loyola University, taking a pre-medical course. 
In 1936 he left Loyola and attended Soule Business College from which he 
was graduated. From 1936 to 1940 he was employed, in office work and in 
retail advert:!sing, by Schenley Distillers, Inc., and in 1941, in steno
graphic or secretarial work, by the Ford Motor Company. 

The accused was married in 1936 and there is one child by this 
marriage. It is stated in the Review of the Atlantic Division, Air Trans
port Command Judge Advocate, dated 31 December 1946, t~at accused was 
divorced in 1943, remarried the same year, and that accused has two 
children by this marriage, The accused, however, in a writtert statement 
dated 14 ~ch 1947, made to the Las Vegas, Nevada, police, copies 0£ 
which are attached to the record, stated that he is still married to his 
first ,vi.fe, This statement discloses that he is not,,therefore, if ac- -
cused1s statement is true, married to the person purporting to be his 
present wif'e. In the sa~e statement accused admits to a bigamous marriaee 
in Las Vegas, Nevaaa, in March of 1946 to a third girl, ".(ho apparently had 
the marriage annulled within a few days. 

Accused enlisted as an aviation cadet on 26 :May 1942 and after 
completing cadet training was commissioned in the grade of Second ' 
Lieutenant on 30 January 1943. He was promoted to :First Lieutenant on 
8 August 1943~ to Captain on 16 November 1944 and to ~ajor on 16 October 
1945. · 

After training in B-24 1s, and having been an instructor fo~ some 
time, the accused was sent overseas, arriving.in England in June 1944. 
There he was assigned to the 93d Bomb Group. He new 29 combat missions, 
became Operations Officer of the 3Z8th'Bomb Squadron and flew his last 
seven missions as a command pilot. On his 29th·mission he was shot down 
over Holland and spent about two months as a prisoner of war. He·ra-
turned to the United States in June 1945 and after various ~ssigtmtents vias, 
in May 1946,:assigned to.the 591st AAF Base Unit, Stockton Field, California, 
with duties as supply officer, Squadron A. At the time of trial he.was 
assigned to Squadron A, 556th AAF Base Unit, Long Beach Army Air Field. 
Accused has been awarded the Air Medal with three Oak Leaf Clusters'and 
the Distil¾,"'Uished Flying Cross. He is entitled to wear.the American 
Theater Ribbon and the European Theater Ribbon with 4 battle stars. 

Though the issue was not raised at the trial, the mental status 
of the accused was questioned sometime thereafter. There are attached to 
the file a letter to The Juctge·Advocate General from Mrs. O. P. Hoffman, 
wife of the accused, dated 12 March 1947, a letter to The JudGe Advocate 
General from the Honorable James 11. Morrison, House of Representatives, 
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• 
dated 13 March 1947., a..1.d a letter to The Judge Advocate General from the 
Honorable Harold D. Colley, House of Representatives, dated 7 -March 1947, 
each of whom requested a mental examination of the accused. He was 
examined by a Board of Medical Officers at Letterman General Hospital, 
San Francisco, California, .in April 1947, and the full report of this 
Board, dated 17 April 1947, is attached to the file. Briefly, the find
ings of the Board are that accused has no neuropsychiatric disease. He 
is mentally competent now, and was mentally competent at the time of the 
commission of the offenses for which he was tried, he can distinguish 
right from wrong and can adhere to the right and could do so at the time 
of the alleged offenses. The Board also found that he was sufficiently 
sane to intelligently conduct and cooperate in his defense.· 

10. The court was legally constituted and bad jurisdiction of the 
person and the offenses. _No errors injuriously affecting the substantial 
rights of the accused were committed. For the ,oregoing reasons, it is 
the opinion of the Board of Review that the record of trial is legally 
sufficient to support only so nmch of the findings of guilty of Specifica
tions 1, 2, 3, 4, 5, 6, 7, 11, 12 and 14 of the Charg6· and of 11 Additional 
Specifications" 2, 3, 5, 6, 7, 8, 9, 10, 11, 12 and 13 of the Additional 
Charge as find the accused guilty of making and uttering the checks · 
respectively described therein at the· times and places and to-the persons 
·alleged and o:f obtaining by means thereof the respective amounts as 
alleged, and wrongfully failing to maintain sufficient funds in the drawee 
bank alleged to provide for the payment of said checks when presented for 
payment in due course, legally sufficient to support the findings of guilty 
of Specifications 8, 9, and 10 of the Charge, legally insufficient to 
support the findings of guilty of Specification 13 of the Charge and of 
"Additional.Specification" 14 of the Additional Charge, legally sufficient 
to support the findings of guilty of the Charge and the Additional Charge, 
and legally sufficient to support the sentence and 'to warrant confirmation 
of the sentence•. A sentence to dismissal, forfeiture of all pay and 
aJ.lowances due or to become due and confinement for six months is authorized 
upon conviction of a violation or the 96th Article of War. · 

; Judge .Advocate 
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• 
JA.GH - CM Jlm? 1st Ind 

WD., J.A.GO., Washington 25., D. Ce JUL 8 :~ ;! 

TO: The Under Secretary or War 

l. Pursuant; to Executive Order No. 9556., dated 26 ~ 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case o:r Major <:scar P. Hottman 
(0-805460), .A.1r Corps. 

2. Upon trial by general court--martial this officer -was found 
guilty of making and uttering, 'With intent to de.fraud; twenty-eix checks, 
four being drawn upon banks in 'Which the accused had no account (Specs 81 
9, and 10 of the Charge &l1d •.A.dditiona.l Spec" '14 of the .A.dditional Charge), 
the :femaining tll'8nty-two upon a bank where he had insufficient funds to 
pay the checks upon presentation., in v~olation of A.rticle of War 96. He 
was sentenced to dismissal, total forfeitures., and con!imment at hard 
labor !or three yeara. The reviewing authority· approved the sentence, 
but; remitted two and one-hal! years of the confinement and forwarded the 
record or trial for action under Article of War 48. 

I .• 

3. _.A. summary of the evidence lll!lY be foulld ill the accompanying opin
ion of the Boo.rd of Review. The Board of Renew is of the opinion that 
the record of trial ie legally sufficient to support only so much of the 
findings of guilty of Specifications 1., 2., 3, 4, 5, 6, 7, ·11, 12, and l4 
of the Charge and of "Additional Specifications• 2, 3, 5, 6, ?, e., 9, 10., 
11, 12., and 13 of the Additional Charge as find. the accused guilty of 
~ and uttering the checks respectively described therein at the 
times and places and to the persons alleged and of obtaining by means 
thereof the respective amounts as alleged., and wrong.tully failing to 
maintain sufficient fums in the drawee bank alleged to provide tor the 
payment of said checks ,men presented for payment in due course., legally 
sufficient to support the i'indillgs ot guilty of Specifications 8., 9., and 
10 o! the Charge., legally insufficient to support the findings of guilty 

, of Specification 13 of the Charge and o:t •Additional Specification" l4 
01' the Additional Charge., legally sufficient to support the findings o:t 
guilty of the Charge ani the Additional Charge, and legal1¥ sufficient 
to support the sentence and to warrant confirmation of the sentence. I 
concur in that opinion. 

Between 25 June 1946 and 29 August 1946 the accused ·ut;tered a total 
of t118nty-eix checks in the. total S\Jll ot $1472.24 at Tarious places and 
to various persons and business concerns. With the exception o:t four 
checks all were dra"lt'll on a North Carolina bank in which the accused had 
a joint account with his rlfe. The balance maintained in thatf-account 
from 5 June 1946 unliil S September 1946 was only twenty-eeven cents. 
With respect to these checks the de!ense introduced evidence that tba 
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accused relied upon the promises of his father-in-law and another person 
to make deposits to his account in the North Caroliila bank which would 
ha11e co11ered these checks. Howewr the evidence shows that the accused 
did not attempt to ascertain whether the expected deposits had in fact 
been made. 

With respect to the check irrvolved in S:p3cification 13, Charge I, 
-which was drawn on the ~rth Carolina bank there was ·a fatal variance 
between the allega~ion and the proof'. 

The other !'our checks were drawn on banks in which the accused main- · 
tained no account. Howner with respect to one o!' these checks (•Additional 
Spec11 14, Additional Charge), the evidence establishes that at the time the -
check was cashed the accused told the person to whom the check was uttered 
that the check was not good, but tlat the accused expected a deposit to be 
made before the check could be preseIIted fer collection. When the accused 
discovered that the expected deposit had not been made he redeemed the 
check, apparently before it was actually deposited. 

The accused ill 29 years of age. He attended Loyola Uniflrait7 am 
is a graduate of Soule Business College. 

J.ccused enlisted a.s an aviation cadet on 26 May- 1942 am after caa
pleting cadet training wu camnissioned in the grade o!' second lieutenant 
on 30 January- 1943. He was promoted to first lieutenant on 8 August 1943, 
to captain on 16 November 1944 and to JU,jor on 16 October 1945. 

The accused served in the European Theater of ~rations, arriving 
in England 1n June 1944, where he was assigned to the 93d Bomb Group. He 
new twenty-nine combat missions, became operations officer of the 328th 
Bomb Sqt.adron and fin his last seven miasions as a conaand pilot. On 
his 29th mission he was ahot d0"11 over Holland and •pent about two months 
as -a priaoMr of war. He returned to the United States in June 1945. 
Accused has been awarded the ilr Jledil with three Oak Ia&!' Clusters and 
the Distinguished F~irig Cr08s. He is entitled to war the imerie&n 
Theater Ribbon and the European Theater Ribbon with !'our battle stars. 

The accused was married 1n 1936 and ·bu one child by this marriage. 
It is stated in the Review o!' tm Judge ldncate, ltlantic Di'fi.aion, ilr 
Transport Command, dated 31 Deceni:>er 1946, that accused was di"farced 1D 
1943, remarried the same year, and that accused baa two children b7 the 
second marriage. The accused, however, in a written statement, dated 14 
March 1947, made to the Las Vegas, Nevada, Police, copies o:t which are 
attached to the record, st.a.tea that he is still married to hia first wife. 

· I!' accused •s statement ia trm he :iJI not law!'ul.4'' married to the person 
purporting to be his p."esent wife. In the same statement accused admitted 
that h9 entered into a bigamous marriage in Las Vegu, Nenda, in Karch o:t 
1946 to a third girl, who apparent~ annulled that marriage within a :tn 
days. 
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War Departmmt records show that prior to the offenses for which the 
accused was tried, numerous communications were received by The Adjutant 
General complaining of checks dralf!l on banks in which he had maintained 
insufficient .fu.nds. There is also attached to the file a letter from 
the Commanding General, Sixth A:nrrt, dated 28 May 1947, with inclosures 
thereto pertaining •to reports o.f' offenses committed by the accus,d since 
his trial. These latter offenses concern several bad checks uttered by 
the accused in I.as Vegas, Nevada, a breach of' restriction, and the bigamous 
marriage above referred to, all of which are admitted by the accused in his 
statement. .Accused also stated tmt he was very drunk at. the time he com
mitted these offenses. 

There are a'ttached to the file a letter to The Judge .A.dvocate General 
from Yrs. o. P. Hoffman, wi.f'e of the accused, dated .12 March 1947; a let-
ter to The Judge .Advocate General from the Honorable James ll. Morrison, 
House of Representatives, dated l.3 March 1947; and letter to The Judge .A.d
vocate _Gemral from the Honorable Harold D. Cooley, House of Representatives, 
dated 7 March 1947. In each it was req~sted that a mental exanination of 
the accused be made. 

• 
He was examined by a Board o.f' lledical Officers at lstterman General 

Hospital, San Francisco, California, in .A.pril, 1947. The report of this 
Board, dated 17 .A.pril 1947, shows that the Board found that the accused 

, was mentally responsible at the time of the comnission of the o.f'.f'enses 
for which he was tried and that he was sufficiently sane to intelligentl,y 
conduct and cooperate in his defense. 

5. I recOJmnem that the sentence be confirmed and carried into 
execution. 

6. Inclosed is a form o.f' action designed to carry the foregoing re
commendation into et:f'ec,;, should such recommendation meet with your 
approval. 

. 
2 Incls THCJJAS H. GRl!:EN 

l - Record of trial Major General 
2 - Form or action The Ju:ige Advocate Gemral 
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. UR DEPARTMEN!' I 
In the Of'tice of The Judge Advocate General 

Washington, n. c. 

JAGH - C.i 318728 
1 S APR 1947 

UNITED STATES ) HEADQUARTERS, AIR TRAINOO CCUII.A.ND. 
) ..,. ) Trial by G.C.M., convened at 
) Indoctrination Division, Air 

First Lieutenant STANIEY ) Training Command, San Antonio, 
(ST.A.NlSL&.W) R. CHlroRA Texas, ll December 1946. .. ~ (0~84687), Anq ot the D:l.smissal 
United States ) 

OPINION 
' 

of the 
. 

BOLRD OF REVIEW 
HOl'TENSTEIN, SOLF, and 

. 
SMlTH,. Judge Advocates 

l. The Board ot Review has examined the record of' trial in the case 
of the o.f'ticer named above and submits this, ita opinion, to The Judge 
Advocate General. 

2. Thlt accwsed was tl"i.ed upon the .f'ollcnring Charge and Specifi- . 
cations a 

CHARGE& Violation of' the 96th Article of war. 

Speci.f'ication -la In that First Lieutenant Stanley R. Chmura, 
Squadr<>A BN-6 Indoctrination Division, Air Training Can
mand, San Antonio, Texas, being on duty as Wing Duty 
Officer at Wing II Headquarters, Indoctrination Division, 
Air Trai:iaing Command, San J.ntonio, Texas, on or about 3 
November 1946, did, without proper authority, go from 
the properly appointed place of' said duty and abandon 
the sua before he was regular~ relieved. 

Specification 21 In that First Lieutenant Stanley R. Chmura, 
Squadron BN-6, Indoctrination Div:1.sion, Air Training Com
mand, San intonio, Tex.as, was at San Antonio, Texas, on or 
about 4 November 1946, drunk and disorderly in uniform in 
a public place, to .1rit1 a street in San Antonio, Tex.as. 

http:CCUII.A.ND


(24) 

He pleaded not guilty to, am was found gui.Jty of, the Charge and both 
specifications thereof.' No evidence of acy i;rerlous convictions ns 
introduced. He was sentenced to be d:i.9missed the service. Tll3 revie•-
1.ng authority approved the sentence and forwarded the record of trial 
!cir action under .lrticle of War 48. 

•3. The Bau-d of Review adopts the statement o! the evidence and 
.the law contained in the review of the J.ir Training Canrna:od Judge 
AdTocate dated ~ ·December 1946. 

4. War Department records show that the accused's name at the 
time he was c0llll1i!s10ll8d was Stan:i.91.aw R. Chmura. The charge · and 
speciticatio~ are directed against First Lieutenant Stanley R. Chmura. 
It is apparent that the accused used the D8llllt of Stanley R. Chmura 
throughout his senice although no !annal change o! nam appears in 
the accused's War Dei;artment personnel file. Tbs detect was cured by 
the aecused 's plea to the general issue which admits that he 1s the 
person named in the specification. 

5. Attached to the recard o! trial is a recommemation f;:tr 
clemency- dated ll December 1946, signed by the defense counsel and 

' assistant defense coo.nsel, wherein it is stated in parts 

•3. 1ie wish to recommeoo to the Commanding General 
with General Court Martial jurisdiction that the sentence 
of the accused be reduced by the Reviewing Authority for 
the reaeon that ~ believe the sentence is unduly hareh 
and tar in excess of other officers llho have heretofore 
been tried on this basis and given punishment under J.W' 
104. In this CCllll8ction we would like to call the Review
ing J.uthority •s attention to the fact that the accused h&cl 
been in military service since 1939, had 10 many medals 
and commendations for h:i.9 services and had never been 
tried !or.any offense or reprimanded far any misconduct. 

114. These recarmendations are made in the sincere 
belie! that w, as the duly appointed attcrneys, are doing 
01ll' client the justice that is due him." 

6. The accused is 27 years o! age and unmarried. War De~ment 
reccrds show that be is a high school graduate. He enlisted in the 
J.niy as a private on 16 Yarch 1939. Upon canpleting aviation cadet 
training, he was cODnissioned a second lieutenant, A:ncy ot the United 
States, on 26 June 1943. He was pranoted to first lieutenant on l-S 
February 1944. He served it! the European Theater o! Operations 'Wb!re 
he new thirt7 banbardment missions a.s a co-pilot. He was anrded the 
Distingubhed Flying Cross, the J.ir Yeda.l and three c..Ic Leaf ClllBters 
to tl'B Air Medal. The only efficiency rating of record. is excellent. 

http:Stan:i.91.aw
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He was hospitalized at the A.AF Regional and Conval.secent Hospital 
from 3 August 1945 to 30 October 1945. The diagnosis of the Disposition 
Board at that hospital waaa 

"Anxiety reactior,, chronic, moderate, as a result of 
l8 months overseas service, ETO as B-17 pilot, 30 combat 
missions; occurring 1n an individual of no known predis
position to neurotic breakdown; and manifested by anxiety, 
tension, insommia, canbat dreams, startle reactions, rest
lessness, irritability, inability to concentrate, anorexia 

. and mild night loes. Condition on canpletion of use a 
Improved. Line of Dutya Yes. Impairment of .functional 
capacit7 trr the perfcrmance o! military ser'Yice - mild.• 

I 

The Beard reccaimended that he be returned to tull military duty. 

On 29 Janllll'7 1945 a forfeiture of $50 and a reirimand were imposed 
upon the accused under the prov:1.aion.s o! Article ot riu 104 far- being 
drunk and di.I orderly at an ot.ticers' club on ar about 16 December 1944. 

7. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously a!fecting the 11ubstant1al 
rights of the accused were committed. The. Board of Review ii o! the 
opinion that the reccrd of trial is legally sufficient to support the 
tincUngs o! guilty- and the 11entence and to warrant confirmation of the 
aent.ence. A sentence to dismissal 1s authorized upon a conviction o! 
a Tiolation of Article of War 96. 

~~~~-~---·· ·... w~4'44-<~;_·____, Judge A.dYocate 

/ ({l,.£fne,,, t{ .£4 , Judge 1dYooate 

-------·-•v_______., J~e A,dYOcate 
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JAGH - C'.J 318728 lst Ind 

~WD, JAGO, Wash~ton 251 D. C. M.4'-' :·, 
"' f/ 

TOi The Under Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted for your action the record of trial and the opinion of 
·the Boe.rd of Review in the case or Fj,rst Lieutenant Stanley (Stani.~law} 
R. Chmura (0-685687), Army of the United States. 

2. Upon trial by general court-martial this officer was found 
guilty of nbandoning his place of duty without proper authority and 
before being regularly relieved and of being drunk and disorderly in 
uniform in a public place, in violation of Article of War 96 (Chg, 
Specs l & 2). No evidence of previo~ convictions was introduced. 
He was sentenced to be dismissed the service. The reviewing author
ity apprO'i'ed the sentence and !anrarded the record of trial for action 
under Article of War 48. 

3. A summary of the evidence may be found in the review of the 
Staff Judge Advocate which was adopted in the accompanyi.'lg opinion of 
the Board of Review as a statement of the evidence and law in the case. 
The Board of Review is of the opinion that the record· of trial is 
legally sufficient to support the sentence and t9 warrant confirmation 
thereof. I concur in the opinion. 

The accused was a. member of Squ.e.dron BN-6, Wing II, Indoctrination 
Division, Air Training Command, San Antonio., Texas., and was duly &tailed 
as Wing Duty Offioer for twenty-four hours beginning at 1045 hours., Sun
day, 3 November 1946. The duties of this assl.gnment included the 
responsibility for the interior guards., assisting in supervision of Wing 
lltH balls., issuing passes and furlo~hs and acting for the CCl:llllandillg 
Officer during his absence. At about 1730 hours on 3 November 1946, ac
cused was seen at the Tropics Club., San Antonio., Texas., which was not 
within the Wing Area, and was wearing no side arm e.t the time. At about 
0030 hours., 4 November he was seen staggering down Houston Street, San 
Antonio., Texas, in an obviously drunken condition and was arrested by 
the military police. He attempted to resist arrest and made some ef
fort to brandish his pistol which he was then wearing. The civilians 
who witnessed this incident withdrew when it appeared that gun-play 
might occur. He was taken to military police headquarters in San Antonio, 
where., due to lack of cooperation on his pert the military police found 
it necessary to forcibly procure h:iB AGO identification car:i., his per
sonal effects and his finger prints. Dur~ the occurrence of these 
events., accused continuously used pt"ofane., abusive and obscene language 
ton.rd the military police., whereupon a sergeant slapped him 1n the face 
causing his nose to bleed and swell. He was sent to Brooke General 
Hospital at about 0200 hours, 4 November 1946., in an ambulance called by 
the military police. 



---------------------------------------------

The accused testified 1n his own behalf that a friend telep}oned 
h:im from San Antonio at about 1730 hours, 3 November 1946, and asked him 
to come into town fer a visit because the .friend was leaving town. The 
accU3ed left the post and icet his friend at the Tropics Club between 
1830 and 1900 hours. He checked his side arm. and belt upon enter:b:ig the 
club. rran this club the two went to the "White Plaza Hotel for dinner 
in San Antonio, and later joined others, an officer and two girle, in 
the .friend's hotel room. Until this time., he had imbibed no liquor. 

· At the insistence ot his friends, howver, he did take six or more drinks. 
Before drinking an;ything, the accused intended to return to the base and 
called the Charge ot Quarters on the post. H• Ie!t the party about mid
night 1n an intoxicated condition and went to Houston Street to get a 
cab back to the base. He was arrested and taken to military police head
quarters. There he was struck twice, pass~ Ollt on the second blOll'e He 
regained consciousness in Brooke General Hospital. The accueed was 
scheduled to be released' trom active duty within the week. 

4. The defense counsel and assistant defense counsel recommended 
to the reviewing authcrity by letter dated 11 December 1946, that the 
sentence of dismissal be reduced, tor it appeared undu.4' harsh in thus 
instance, particularly in view at the accused's combat record. This 
officer served 1n the European.Theater where he nn thirty ccmbat mis
sions. II1s decorations and awards include the Distinguished ~ing 
Cross, the Air Medal with three Oak Ielt Clwster1, four battle 1tar1 
and the Presidential Citation. 

On 29 Janua%7 1945 he was punished under the 104th Article of War 
for bei~ drunk and diaorderl,y in an officers' club. 

5. In view of all the circumstances of the case, I recommend that 
the sentence be confirmed but. camnuted to a reprimand and forfeiture of 
one hundred dollars, and that the sentence u thus modified be carried 
-into execution. 

6. Inclosed is a form of action designed to carry into effect the 
foregoing recamnendations., should such action :meet with your approval. 

(/2't,{ j / 7?~'i 

2 Incls . THCl!AS H. GREEN 
l - Recard of trial llajor General 
2 - Form of action The Judge Advocate General 

-

( G.C.M.O. 172, 20 May 1947). 
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WAR· DEPtRl'MENl' 
In the Office of The Judge Advocate General 

Washington 25, D. C. 

JA.GK • CM 318737 31 JAN 1947 
U N I T ED ·s TA TES ) MILITARY DISTRICT OF liA,SHINGTON 

' ) 
v. ) '.lrial by G.C.M., oonvened at Fort 

) Belvoir, Virginia. 31 October and 
First Lieutenant CARL J. EISER? ) 4 and 5 November 1946. EACHa 
(0-824111) and l'irst Lieutenant ) Dismissal and .total forfeitures 
JAMES J. EISERT (0~698275), both) 

, Air Corps. ) 

HOLDING by the BOARD OF REV'l'.E.W 
SILVERS, MoAFEE am ACKROYD, Judge Advooatea 

1. The record of trial'in the case of the officers named above has 
been· exbined by the Board of Review. 

2. The aooua ed. having been jointly 'tried. were oaoh round guilty by 
exception.a and subetitutiona of the following charges and speoifioationaa 

CHARGE Ia .Violation of the 94th Article of War. 

Speoifioa.tiona In that Firet Lieutenant Ca.rl J. Eisert. Halloran 
General Hospital, New York, New York, and First Lieutenant James 
J. Eisert, FlEgineer Traini11g Center, Fort Belvoir, Virginia., aot• 
ing jointly. and in'pursuanoe of a oCJ?lllon intent, did, at Fort 

· Belvoir, Virginia on or a.bout 18 September 1946, telonioU&ly 
take, steal, and ca.rey awa;y 

l ea l!otor, outboard, Johnson Seahorse 22 hp. 
Model POIB-15, serial number.459984 Value over $50.00 

1 ea Drill, eleotrio, :Mi.lwa.uk:ee standard heavy duty 
fype C-312,_serial number C-35232 Value ts1.oo 

1 ea Wrench, ohuok. For the above eleotrio 
drill Value leu than #20.00 

l e& Gun, lubricating, 16 ounces. .ilemi to lner 
Model 6593 Value leu than $20.00 

6. ea Bita, auger hand, tr&otional 1i1e1 Value lesa than ~20.00 

12 e& Drill•, tw-1at, tr&otional 1i1e11 %932",
27/32•, 25/32•, 2:s/32•, 21/32", 17 32•, 
15/32•, 13/32",. 21/64", 17/64", l 2•, 3/8", Value leu thall t,0,00 

1 · ea Trailer wheel and aaae.mbly (one ton Trailer) Value le11 than f20.00 
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of the value of over i50.,00. property ot the United States furnished 
and intended for the military servioe thereof. 

CHARGE Ila Violation of the 93rd Artiole of War. 

Specifica.tiona In that First Lieutenant Carl J. Eisert and First 
Lieutenant .James J. Eisert. a.cting jointly, and in pursuanoe of 
a. oommon intent, did, at Fort Belvoir, Virginia.·on or a.bout 18 
September 1946 wla.wfully enter warehouse TX•l4 of the Engineer 
Training Center, with intent to commit a orimina.l offense, to wit, 
larceny therein. 

I 

No evidence of any previou., conviotion as to either accused wu introduced. 
Ea.oh accused was sentenced to be dismissed the service, to forfeit all pay 
and allowa.noes due or to beoome due and to be confined at hard labor at such 
place as the reviewing authority might direot for five years. The review
ing authority approved the sentence as to each acoused, but remitted the con
finement imposed in each case. and forwarded the record of trial for a.otion 
under Article of War 48. 

3. Evidence for the Proaeoution 

. About 4a45 p.m., 18 September 1946, a fireguard a.t th~ '"ponton area" of 
Fort Belvoir, Virginia. heard some noises emanating from Building X-14 and 
upon further investigation noticed tha.t the screening which had covered the 
furnace pipe aperture of that building had been torn off. Peering through 
this aperture. he saw two men standing inside the building. On~ of these 
men ·asked him if he was the guard and •. upon receiving an affirmative reply, 
informed him that the persons inside the building were ''working overtime 11 • 

The guard then walked over to a windOW', the lower half of which had been 
raised. e.m looking through it noticed that a.ccuaed Carl Eiaert was one or 
the men inside the building, He then wl!.l.lldered approximately 150 yards a.way 
from the building and a few minutes later saw two men carrying a "heavy ob
ject" leave and enter the woods nearby. After notifying the military polioe. 
the guard also entered the woods in an attempt to follow the two men. He o--. 
upoQ an outboard motor, a.ri electric drill, a lubricating gun, and some other 
objects in a cardboard container and in a cloth wrapping lying to the left of 
a trail a.bout forty yards from the Mount Vernon Highway. He rema.ined with 
these articles until he was .relieved by two other guard• (R. 69-76). Thie 
fil'eguard, a ·soldier, had been oonvicted of the crime ot ·brea..king and enter
ing in West Virginia in 1942 t.Dd had been given a. sentence of from one to ten 
yea.rs imrpiaomnent (R. 81). 

On·the night ot 18 September 1946. two military policemen were stationed 
about eleven paces fr.Q_m'this equipment in order to observe future activities. 
About llaOO p.m. they heard a.n automobile a.nd shortly therea.fter a. fluhllght 
flickered e.nd · two men came down the- trail .from the highway. '.llle two ?Mtn walked 
off the trail to the spot where the guarded property wu lying and bent onr 
it. They were thereupon arrested by the military po~ioemen~ The two men 
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apprehended were aooused Carl and James Eisert. About halt an hour later 
the two military policemen discovered aooused James Ei.sert's oar on a road 
on the opposite side of the higiway from the trail where the equipment wa.a 
dis covered. This oar was ta.ken to the post guardhouse where it was put under 
guard (R. 95-98,100,108,118•122-300). 

An inventory of Building X-14, ma.de on 19 September 1946, disclosed the 
following shortages1 one outboard motor, one electric drill, one lubricating 
gun, one set of' bits for an electric drill, one set of wood bits and one 
chuck wrench which had a yellow ring painted around it (R. 34,35). Also on 
this da~e, it was discovered that the front-wheel assembly of a trailer located 
at Fort Belvoir waa missing (R. 19). The missing outboard motor, electric 
drill, lubricating gun and bits were found in the woods where accused were 
apprehended (R•.36-44). A trailer front-wheel assembly was found in aooused 
Je.Jlles Eisert's oar and a ohuok wrench with a painted yellow strip was found 
in a. "B-4 ba.g 11 whioh was also in the oar. ill these items wer~ Government. 
property (R. 21-27, 101,102,129,130,134}. 

Both accused were observed walking along the road leading towards the 
•ponton area" of Fort Belvoir between 6130 a.nd 6135 p.m. on 18 September 
1946 (R. 61). Accused James Eisert'a ca.r was obeerved parked on a road in 
the "fleating bridge area" sometime a.tter 5140 p.m. that day and about 6120 
p.m. accused James Eisert· got in the oar and drove away (R. 137). 

Evidence for the Defense 

Acouaed Carl Eisert, having been advised of his rights, elected to take 
the witness stand &nd tes·tify under oath. He stated that on 18 September 1946 
he was a patient at Halloran General Hospital, Sta.ten Island, New York. He 
had suffered a cerebral hemorrhage and had been ordered not to do any active 
physical work or to lift any heavy weil!')lts. About 10110 a.m. that day he 
left the hospital and, traveling by bus, arrived at the Dixie Bus Terminal in 
New tork City about 11140 a..m. He had a two day •Hospital Pua" tor the pur
pose of going to his home in Long Island, New York (R. l67,196J Def. Ex.A) • 
Ythile eating his lunch in New York he decided to Tiait his brother, accused 
James Eisert, at Fort Belvoir, and boarded the tt'ain for Washington, D.c. in 
Pennsylvania. Station at a.pproxilllately-1130 p.m. (New Yorf daylig:1t saving · 
time has been converted to s ta.ndard time). The tr&in arrived in Washington 
between 61_35 and 6145 p.m. and he then traveled by street oar and bus to Fort 
Belvoir. He a.rri ved in Fort Belvoir about 6145 p.m. where he met his brother 
Jam.ea and :went to James' quarters on the post. Sinoe Jamea had received his 
orders to proceed to the Fort Dix separation center for separation and had 
obtained his clea.r&l'.lOea trom Fort BelTOir. the two accused decided to drive 
to their home in New York that· night. They left the post and after traveling 
halt a mile or 10 the oar commenced t.o alow down and the temperature gauge 
indicated that the "engine was boiling over." They then decided that they 
had better return to the post and see what was wrong with the car and ac• 
cordingly accused ,James Eisert turned oft the highway into a narrow dirt 
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road to the side. When he tried to back onto the highway he could not get 
the car into reverse gear. The oar was an Oldsmobile with hydroma.tio trans• 
mission. They drove down the dirt road in an effort to get the oar turned 
about and finally came to a 11ttle clearing. By this time the engine was 
excessively hot and noisy and they deoided not to drive the car farther. 
The two aoous ed left the oar and walked down a path which James thought led 
tow:ards the post. After they had gone about thirty paces down the path they 
noticed "something unusual" off to the side. Accused Carl Eisert bent down 
to see what it wu and both accused were in:nediately apprehended by mili ta.ry 
policemen (R. 197-206). lie had -not seen a trailer wheel in his brother's 
oar (R. 201)•. 

Aoous ed Carl Eisert wa.a seen in the Halloran General Hospital by a ward 
attendant around 10100 a.m., standard time, 18 September 1946 (R. 148,149). 
A bus schedule wa.a adJl'li tted ·in ~idenoe .from which 1 t appeared that buses le.ft 
tram Halloran Genera.l .lfospital for the. Dixie Bus Terminal in New York City at 
10 and 40 minutes past each hour .fran 9a00"a,m. to 2100 p.m. (R. 253, Def. Ex.L). 
It was stipulated by and between the two aooused, the defense counsel and the 
prosecution, that the over-all travel tillle from Halloran General Hospital to 
Pennsylvania. Station, New York City, by Dixie Bus Linea, is one hour and twenty 
to om ho·ur and thirty minutes, and that trains depart from that station for 
Washington, D.C. every hour on the half hour and take four hours to complete 
the trip (R. 171, Def. Ex.B). The return portion of a furlough ticket of the 
~nnsylvanh. Railroad Company for Washington, D.c. to New York City, stamped 
18 September 1946 and belonging to accused Carl Eisert, was admitted in evidenoe 
(R. 224, Def. Ex. I). The deposition of a medical offioer stationed at Halloran 
General Hospital stating that aooused Carl Eisert had-suffered a cerebral 
hemorrhage and had been inatruoted to refrain from any type ot strenuous ao• 
tivi ty such a.a carrying or lifting heavy objeota was read to the court (R.189, 

· Det. Ex.C). Sometime after 18 September 1946, when ao0U1ed James Eisert's oar 
was driven to Washington, D.C. from Fort Belvoir it was observed to nla.bor in 
some fashion from--overhea.ting" (R. 296). In rebuttal it was brought out that 
when the oar was driven to the guardhouse from the vicinity of the place where 
aooused were apprehended no meohanioal diffioultiea were encountered (R. 3~7). 

Accused James Eisert, having been advised of his rights, eleoted to take 
the witness stand and testify under oath. His verlion of the events leading · 
up to the apprehemion of both aoouaed on the night of 18 September 1946 was 
praotioally identical with that of accused Carl Eisert (R. 256-262). When 
he we.a observed to get into hie oar in the •heavy equipment" area about 6a30 
or 6145 p.m. on 18 September 1946 he had just returned .from an afternoon 
stroll (R. 25'). He did not place the ohuok wrenoh in his B-4 bag nor did he 
put the trailer wheel assembly in his oar (R. 280,282.283). 

Challenge for Cause 

During oroaa-examina.tion, accused Carl Eisert testified as follows, 
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"Q. Do you know' any ot the A.TC boys, pilots and so forth in 
New Yorkf

•A. No, sir. 
•Q. Usually when traveiing around, do you make a. ha.bit of ta.king the 

train or do you eTer go to ATC base• and see whether or not there might 
be an available plane out going to your destination or a olose destina• 
tionf 

•A. When I wa.a la.st stationed in all ATC base in Dallas, Texas, e.lld 
on .otfioial business, I wa.a permitted to ride on an ATC plane. The 
oftioer in cha.rge ot giving you permission, putting your name on the 
manifest, made it Tery clear that you had to 'have orders before they 
_would &llp,r you to ride on an ATC plane. On those oonditiona, I never 

- ·•a.ated any time trying to get a ride on an ATC plane unless I waa on 
definite orders. 

"Q. That ia a priority that you a.re referrtng to, is it nott
••A.. Yee, air. 

•Q. Well, hOlf long have you been with the ATCf
•A. Almost two years, air. . .,, 
11Q. Well, th.en, tmdoubtedly you are aoquainted with this tranaient 

flying that they do .in ships that a.re ooming in and out of· the A.TC poa ts 
and also the faot you need no orders to f'ly with transient airplane if' you 
happen to be luolcy enough to see one at the time you to into a base. 

"Defense a Objeot to that, if it 'plea.ae the oourt. 
"Prosecutiona I am uking him if he knows tha.t situation•. 
•A. I will explain that. It is all right. The statement you are 

making ia, I be)ieve, a little bit wrong. It a plane is being ferried, 
the pilot ha.a no authority whatsoever to take a.cy passngera on it, regard
less of whether the passengers have their own parachute or not. 

11Q. You mean to state that an ATC plane will not carry people 
.without orders even on transient aircra.ftf 

"A. There are no passengers to be carried on tra.n.sient aircre.f't. 
"Q. Now, are you stating that as a. policy of ATC or merely the 

post where you, happen to be stationedf , 
nA. As a terry pilot, thole are the instructions I received, not 

to carry any paaaengera. 11 
, (R. 221·2~2) 

And during examination by the oourt, aoouaed Carl Eisert testified u 
to1l011r11 

•Q. Ian't it a fac~ that it is quite easy for an Air Corps off'ioer 
or for oth~r people to get a hop most of the time, by that I mean, a 

· trip in an airplane from o:ce point to another by going to the field 
and particularly if they have friend.a at the field? · 

-"A. If they have, it you know a pilot he may take you, but he 
won't carry you on the records in 1;he plane. 

0 Q. Is that more oommon amongst Air Corps otfioera than amongst 
offi c.rs of other branches J I mean, would it be ee.aier for an Air Corps. 
officer to get a hop of that sort than it would for any line officer, 
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gr~und officer? 
"A.. ,·,en~ I will explain that a little further, sir. Before I 

went overseas, during the war, apparently it was fairly easy to hop 
a ride. When I returned from overseas, I know the ATC was getting 
pretty strict about that and not permitted to take anybody. When I 
wa.s being transferred from Dallas to Great Falls I wanted to come home 
on a delay en route. I was unable to get a ride~ven though I had been 
assigned there for several months as a duty pilot. I knew several of 
the officers there, and I was unable to get a ride from.Dallas to New 
York or anywheres part of the way. I did come· home by train. 11 (R. 230) 

At the close of the interrogation of accused Carl Eisert the court took a 
fifteen minute recess. -v'ihen the court thereafter reaasembled defense counsel 
expressed a desire to oh~llenge a member of the court for oauae (R. 244). 
The following then appears in the record of trials· 

"Defenses It is with reluctance that the defetlB~ brings this 
point up, realizing it can alienate, as it were, a member if the 
challenge is not upheld, but it is of sufficient import that to the 
defense it indicates a trend of mind of one of the members of the 
court which is hostile to the defeIJBe and the defense feels that ·1t 
must make this challenge. During the recess, 11.a.jor Clark came down 
from the bench, entered into a discussion with the prosecution as 
to the truthfulness or accuracy of the statements of the defendant, 
Carl Eisert·, with reference to the mechanics of whether or not a 
stranger might ride a transient run or not, stating that from his 
personal knowledge that that was an erroneous statement. He is en
titled to and lioensed to discuss anything germane to this case or 
germane to his possibility of belief or disbelief or any witness or 
the defendants with any member of the court. With no one else, he 
does not have that license.' The defense at this time requests the 
court close to consider with propriety the question of whether or not 
he should remain after such a discussion. 

"Presidents Does the defense wish to question the challenged 
member? · 

"Defenses No, sir, I have no wish. . 
"Proseoutiona The prosecution would like to point out that during 

this alleged discussion a member of the defense oounsel was also present. 
''Defenses I overheard it and stopped the discuasion.-
"Prosecutiona I am not referring to you, sir. The prosecution 

doesn't feel that in any way there was any argument or sentiment as to 
the truth or veracity of the statement made by one of the accused on 
the witness stand. It was merely as to whether or not it was possible 

. to get a flight by ATC. He' stated his opinion as to his experience. 
''Defenses It is a discussion of the evidence of the case between 

the prosecution and general bystanders who were standing around and a 
member of the court, which is entirely improper. · 
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"Fresidenta Major Clark will be sworn to testify as to his 
oompe tenoy. 

•rhe challenged member was sworn as to his competency to act as 
a member or the court, and testified as follows, 

"Questions by pro1 ecutiona 

•Q.· Would you state your nlllll8, ·grade, organization, and atation? 
"A.. DANIEL R. CLARK, Major, Headquarters 1'ngineer Training Center, 

Fort Belvoir, Virginia. 
11Q. Are you a member of the court naw in seadon in this present 

cue! 
•A. I am. 

•Queationa by presidents 

•Q. Ma.jor Clark, will you state to the court the substance of the 
conversation held between you and the prosecution regarding matters that 
ha.ve been brought up by the defense? 

•A. As far as I ha.ve knowledge., there was no diacuasion between 
the prosecutfon. The member I we.a arguing with on this pa.rticul&r 
aubjeot wa.a one of the auiatant defeme counsels. I wu not a.rguing 
or discuaaing it with the prosecution. 

"Q. Wlll you ata.te the substance or your rema.rka or the substance 
of the conversation!

•A. The subject wa.s brought up by the defense counsel, one' of. the 
aaeiata.nt defense counsel, that he knew that it wa.a imp011ible to get 
a flight on ETC. From my own personal experience I stated that it 1a 
possible a.nd ha.a been done in the past two weeks by ~1elt out of 
the National Airport, ATC, Washington, D.c. 

•Q. Wha.t wa1 your 1tatu1 at that timet 
•A. I wa.s on duty at Headqua.rteri Engineer Training Center, Fort 

Belvoir, Virginia. 
•Q. What was your atatua as far as the tranl wa.1 ooncernedt
•.A,. VOCO, no ordera. I was not traveling on official order•. I 

wu traveling tor ~ peraonal convenience.. . 
"Q. Were you on leave of absenoet
"A. No, air, just a VOCO. 
•Q. Will you tell us approximately the traneaotion by which you 

obtained this transportation! 
"A• I went into the ATC offioe at Washington, at }ational J.irport, 

the desk in there, and talked to a captain. Ha 1ay1, 'Well, he waan't 
authorized to let anyone ride on the tlighta.• So I hung around there 
and talked to several other officers and they at.id thia tlight waa 
going to Ha.rriaburg, which was just where I wanttd to go, and that if 
I 1tuok around they thought they could get me on the plan,. So about 
twenty Jninutn later the person came in and 1&1d, 'Th•r• h a tl1r;ht 
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going to Da.yton, Ohio, by wa:y of Harriaburg.' I 1aid. 'Well. . 
Dayton, Ohio, would suit me fine. I oould go on and 'd1it.relatiTH.' 
I said, 'How about coming ba.clct 1 This oftioer I wu talking to 
said, well, he wa.a coming back the next da.y- and I prob&bly could -
come be.ck with him. So in maybe another tin Jlinutea they told me 
to be ready to go, and I went out and got on the pl&l'le and landed 
in D~on, OhioJ the next da.y I wu out there, saw the •..- colonel, 
and came be.ck with him.. 

"Defense. Ho que1tion1. 
•Prosecution, No questions. 
•Presidenta The court will be cloHd•. The ohallenged. ••l'ber 

will withdraw with the re,t of the persoxmel. 
•The challenged mem\ler withdrew, the court wu oloud and TOted 

upon the cha.llenge by secret written ba.llot, am, upon being opened. 
the president a.nnounced that the challenge wu not su.atained. and tba 
challenged member thereupon resumed his sea.t.• (R. 2"4-247) 

4. Discuaaion 

From a perusal of the facts in this ·ode it become• ma.niteet tha.t a.oou,ed 
Ca.rl Eisert relied strongly on his defense of a.libi and th&t, should thi1 
defense fail, the evidence against himrwould be most compellln.g. In brief, 
the defense of alibi depended upon the following evidence presented 'b7~he 

_defell8e. Accused Carl Eisert was seen in the Ha.llor,,_n Gener&l Ho1pit&l il1 
Staten Island, New York, by a. ward attendant a.round lOaOO a..:m.., 18 September 
1946. According to the bus schedule· introduced in evidence, buaea lean the 
hospital for their terminal in New.York City at 10 and 40 mil1utes put tM 
hour and take between one hour a.nd twenty minutes and one hour and thirt7 
minutes to ma.lee the trip. Aocuaed Carl Eisert testified tha.t he took tlut 
lOalO a..m. bus and arrived in New York City about lla-lO a.a. It wu turtlutr 
stipulated that trains for Washington, D.c. lea~ Pennaylva.nia Sta.tion in 5elr 
York City every hour on the half. hour alld require four hours to complete their 
journey. According to his testimony, accused Carl Eisert took the la30 P••• 
tra.i~ from Pennsylvania. Station and arrived in.Washington, D. c. between 6a35 

' and 6145 p.m.- and in Fort Belvoir a.bout a.n hour later. A. return tiobt tor 
passage to New York City from Waahington, D.c., stamped 18 September and 
issued by the Pennsylvania. Railroad Compa.ny, belonging to accused Oa.rl Eisert, 
was introduced in evidenoe. By adducing the above evidence the defense ob
Tiously hoped to raise in the minds of the :members of the court the interenoe · 
tha.t accused Carl Eisert, having been seen in the Halloran General Hospital 
a.t 10100 a.m. on the day the alleged offense was committed, did not and oould 
not have made such transportation C?nnectiona a.a to place him in Fort Behoir ' 
by 4145 p.m. that day, the time when he W9.8 reportedly 1een in Building .X-1-l. 
According to such evidence, it would have been im.poaaible for him to have 
ta.ken the 11130 a.m. train out of New York City ani the earliest train he oould · 
have taken out of Pennsylvania Station, the one leaving at_l2a30 p.m., would 
only have placed him in We.ahington, D.C. at or about 4130 p.:m.. 
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The prosecution and the oourt, apparently somewhat impressed.with the 
evidence relative to accused Carl Eisert's claim of alibi, questioned him 
as to his past and present affiliations with the Air Transport Collllll&Ild a.nd 
as to whether he would have been able to obtain Government air tra.naportation 
from New York City to Washington, D.C. on 18 September 1946. ln reply he 
stated that it was impossible to get such transportation without definite · 
travel orders. Shortly after this question had been raised ~e court was 
recessed and, upon being reassembled, one mElllber thereof was challenged for 
cause _on the grotmd that during the recess he had entered into a diacualion 
with the prosecution staff as to the truthfulness or accuracy of accused 
Carl Eisert's assertion that it was impossible to obtain Goverll!Ilent air 
transportation without proper orders. Upon examination of.the challenged 
member under oath, he was asked by the president of the court to state the 
substance of his conversation with the prosecution during the recess. He 
replied tlat he had not spoken to \the prosecution but to a member of the 
defense staff and that he had sa.id that it was possible. to get Government 
air transportation without orders and that he had done so himaelf shortly 
before the trial. The president then questioned him at length as to the de
tails of his obtaining such transportation. The challenge was not sustained 
and the challenged member resumed his seat and apparently participated in the 
findings and the sentence. 

The action of the president of the court in requiring the challenged 
member to state the subst~ce of the conversation held during the recess was 
entirely proper, for it was this conversation which was the·basis of the 
challenge. Vie shall not dwell upon the question of the propriety of a mem-
ber of the oourt discussing disputed questions of fact with members of the 
prosecution or defense staffs during a recess or upon the question as to 
whether this discussion revealed suoh biaa on the part of the challenged 
member that the denial of the cliallenge constituted an abuse of diacretion 
on the part of the court. As shall hereinafter appear, a far more serious 
question was p~esented when the challenged member was permitted, indeed requested, 
to give direot testilllony as to his having obtained Government air transportation 
without travel orders. 

'Although accused Car~ Eisert testified that it was impossible to obtain 
unauthorized Government air transportation when questioned on this matter by 
the prosecution and the court, such questioning, under the particular cir
oumstanoes of this case, could not fail to raise & phantasy of speculation 
as to whether he had, in fa.ct, traveled to Washington by air so R.S to have 
arrived in Fort ,Belvoir in time to have committed the offenses charged · 
against him. In other words, these interrogations, though not per ae im
proper, put sharply in issue, and made material to the case, the question of 
unauthorized air travel. When therefore, the challenged-member testified at 
length on this subject, his testimony contradicting that of accused Carl Eisert 
and tending to impeach said accused e.nd the defense theory of the case, such 
member became, in effect, a witness for the prosecution. 
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It has been held that where a member ot the oourt teatifiea as a wit
ness for the proseoution, with or without aocused's. consent and whether or 
not his te1timony is prejudicial to accused and even thoUgh it relates 
merely to unimportant e.nd collateral issues, he ia disqualified as a matter 
of law from resuming his place upon the court and if he is p, rmitted to do 10 

the entire proceedings are null and void (CM 317039, HightahoeJ CM 269583, 
Grant, 38 BR 370 ). In the oases oi ted as well as in the more usua.l cues 
TaiITng within the contemplation of Article of War 8 and paragraph.a 4a and 
59 of the :Manual for Courts-Martial, 1928, the member ao disqualifie<Chaa 
actually been called to the stand by the prosecution e.nd thii is no doubt 
the motivating circumstance.behind the reasoning of those deoiaiom hold~ 
that the testimony subsequently elicited need not touch upon e.n issue ma.terial 
to the cue. In the instant case, however, since a challenged member of the 
court may properly be questioned as to his bias or as to his qualitioationa 
as a member in general, such member does not become e. witness for the prosecu
tion in the sense that the whole proceedings are vitiated thereby- until his 
testimony becomes materially adverse to the defense theory of the case. In 
this connection it me.y b& noticed that the mentioned paragraph 59 of the. 
Manual· provides a 

"If at any stage of the proceedings any member of the court be 
called as a witness for the prosecution, he shall, before qualify
ing as a witness, be excused from further duty as a mE111.ber in the 
case. Whether a member called as a witness for the oourt is to be 
considered e.s a witness for the prosecution depends on the character 
of his testimony. In case of doubt he should be excused as a member. 
•••

11 (Underscoring supplied.) 

As we have indicated above, there can-be no doubt that the testimony of 
the member in this case, apart from his mere account of what he had done and 
said during the reoess, was adverse to the defense on a material issue of 
the case as to accused Carl Eisert. There remains to be considered the ques
tion e.s to whether such member became a witness for the prosecution a.a to ao- • 
cused James Eisert. Carl Eisert corroborated in every detail the testimony 
ot his brother a.nd oo-aooused, James Eisert, as to the innocent nature of 
the otherwise highly inculpatory circumstances surrounding their apprehension 
on the night of 18 September 1946. Therefore, since the direct testimony 
elicited from the challenged member tended to impeach the testimony or aocused 

,Carl Eisert as to the possibility of obtaining unauthorized Government air trans-
portation and sinoe the court might well have applied the principle of falBua 
in uno, falsus in omnibus in arriving at its findings, we are impelled to hold 
tnaTThe evidence furnished by suoh member is as fatal to the lv,.lidity of the 
findings and sentence in the case of accused James Eisert a.a it 1a in the oe.ae 
of accused Carl Eisert. 

5. For the rea.sons stated,· the Board of Review holds the reoord of trial 
legally insufficient to support the findings of guilty and the aentenoe. 
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JAGK • CM 318737 1st Ind 

uD, .I.ti.GO, Washington 25, D. c. 

'101 Commanding General. Military District of Washington, Room 5-B-518, 
The Pentagon. 

1. In the case of First Lieutenant Carl J. Eisert (0-824111) and 
First Lieutenant Jam.es J. Eisert (0-698275), both Air Corps, I oonour 
in the foregoing holding of the Boa.rd of Review that the record of trial 
is legally insufficient to support the findings of guilty and the s entenoes, 
and for the reasons stated recommend that the findings of guilty and the 
senten oes be disapproved. 

2. Vfuen copies of the published order in this case are forwarded-to 
this office, together with the record of trial, they should be accompanied 
by the foregoing holding and this indorsement. For convenienoe·of reference 
please place the file number of the reoord in brackets at the end of the 
published order, as followsa 

(CM 318737). 

•l Incl THOMAS H. GREEN 
Record of trial Major General 

The Judge Advocate General 
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WA.R 'DEPARl'ME?ll' 
In tb:I 01'.!'ice ot The Judge Mvocate Genera] 

Washington, D. c. 

JACH - CM 3lfr/67 
'" ~·,., " f· :_: p I""" 

'" :J " " ..,..., 

UNITED STATES ) UIITTED STATES C016TA.BUIARY 
) 

v. ) Trial by G.C.ll., convened at. 
' ) ~e.cl:erg, Germany, 18 November 

Privates First Class NICK ) 1946. Each& Dishonorable 
ANI'ON!AIES (42200197) and ' ·} discharge and coni'inement for 
JAJ£<3 T. PHILLIPS (38750399), ) life. The Branch United States 
both 01' Troop D, 53d Comtab } Diaciplinary Barracks 
ulary Squadron ·) 

REVIEW by the BOA.RD' ·o:r REVlEW 
HOl'TEN:>TEIN., SOLF, and &.J!!II., Judge Advocates 

l. The Boud ot Review hR.e examined the ,..ecord of trial in t,r.e 
case ot the soldiers named above. 

2. The accused were tried in • common trial, to which each con-
sented., upon the following Charges end Specificationss 

As to 1:9cused Phillips s 

CIIARGE Ia Violation ot the 92nd Article of War. 

Specitioationa In that Private First Class James T. Phillipe, 
"D" Troop, 53rd Constabulary Squadron, did, at Schwabach, 
Gel'llla?:W, on or about 3 October 1946, forcibly and feloni
ous~, . against her will, have car!llll knowledge o!' 'Edith 
Soellner. 

ClIARCE Ila Violation of the 96th Article ot war. 

Specii'icationa In that Private First Class James '!. Phillips,
"D• Troop, 53rd Constabulary Squadron, did., at Schwabach, 
Germaey, on or about 3 October 1946, carry a firearm, to 
wit, a pistol, without authority, in violat,ion ot stand
ing orders. 



As to accused Antoniades: 

CHARGE Ia Violation of the 92nd Article of War. 

Specifications r.~ that Private First Class Nick l.ntoniades, 
11D" Troop., 53rd Coratabulary Squadron, did, at Schl'labach, 
Germa.ey, on or about 3 October 1946, forcibly and feloni
ously, against her will, have carnal knowledge of Edith 
Soellner. · 

. C~1iCE II1 Violation of the 96th J.rticle of war. 

Specifica.tlonj In that Printe First Claes Nick Antoniades, 
"D".Troop, 53rd Constabulary Squadron, did, at Schwabach, 
Oermany, on or about 3 October 1946, carry a .t'1r~arm, to 
wit, a pistol, without authority in violation of stand~ 
orders. 

Each accused pleaded not guilty to, and was found guilty o.t, the pertinent 
Charges am Specifications thereunder. Evidence of two previo~ convic
tion:i was introduced as to accused Phillips; no evidence of previous con
victions was introduced as to accused .A.ntoniades. Each ,accused was 

' sentenced to be dishonorably discharged the service, to forfeit al+ pay 
and allowances due or to becom:, due, and to be confined at hard labor · 
for the term of his natural life. The revielriJig authority approved th9 
sentence as to each accused, designated The Branch, United States Dis
ciplinary Barracks, Greenhaven, New York, or elsewhere as the Secretary 
of War ~ direct, as the place of confinemant and forwarded the record 
of trial fer action pursuant to Article or War 5o½. , 

3. The evidence for the prosecution as to the Charges under the 
92nd Article of War against each accused may be SlllllD8l'ized as follows. 

Both accused were identified as being in the military serYice (R 
2J). Voluntary ·pre-trial statements of the accused .Antoniades (Pros 
Exs 2, 3) and of the accused Phillips (Pros Ex 4) nre admitted into 
evidence (R 21-22). Fran the statements of both accused, it appears 
that at about 2030 on the evening of 3 October 1946 the two accused 
lert the 53d Constabulary Kaserne in Schwabach, Germa.ey, to go for a 
ride in a jeep driven by Phillips. Both were in uniform, ware Constab
ulary helmets, and carried pistols. .After leaving a companion at a 
house 1n the town, the two accused proceeded to drive around Schwabach 
(Pros E::,s 2T 3, 4) • 

Edith S ollner, a l7~ar, old girl and a resident; of Schwabach 
testified that she wa.s walking along a street on her way home when she 
,ras stopped by two members of the Constabulary in a jeep who asked her 
for her pass (R 8). They were identified by the rltness as the accused 
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(R 14). She stated that the accused wore helmets rlth blue and yellow 
stripes on them and thl!.t their jeep had blue and yellow stripes on it 
(R 10). Upon examining her pass the accused told her it was not in pro
per form, that they would have to t.ake her to the police station and 
ordered her to get into the jeep (R 8). The &ccused, with the girl, 
then drove back through the town, passing by both the Military Police 
Station and the 53d Ccmtabulary Y..aserne. The girl was not too dis
turbed at passing the police station, thC1ugh she remarked that they 
should stop there (R 9). She thought perhaps the place they had to 
go was the Ka.serne (R 15) and she knew the jeep was going in that 
direction (R 9). The statrrents of the soldiers in fact show that one 
of them had stated that they would have to take her to the Kaserne 
llhile the ot.her stated that they would have to take her to the Military 
Police (Pros E.xs 3, 4). · 

After passing the Kaserne, Phillips drove on out of town some 
distance and turned off into the woods, stopped the jeep and turned 
off the lights. The nearest house was a farm house some 100 meters 
away (R 9-10). Mias So liner stated that she was then scar • d and 
excited but,because she feared they would drive her farther away,did 
rrot, cry out far help (R 9-11). 

After stopping, the girl was told to get out of the jeep, and 
when she refused, one of the scitiiers took her by the hand and she re
sisted. After some argument, she got out of the jeep (R 10, 16). 
Phillipe had spread a blanket on the ground and both accused stated 
in their confession., that Phillipe laid her on the ground (Pros ED 
2, 3, 4). The girl herself could not exactly remember how she got 
on the ground but thought,one of the soldiers might have taken her by 
the shoulder and forced her down (R 11). There was some argument. 
between the soldiers as to which would have the girl firet (Pros Exs 

3). Phillips 1 however, after having placed her on the ground took2 1 

off her underclothes (R 17; Pros Ex 4) and proceeded to have inter
course with her; he was followed in the assault by .Antoniades (R 14; 
Pros E.xs 2, 31 4). The 'girl started to cry atter the jeep stopped and 
asked to go home. She stated that she was too excited to scream but 
she did resist a.nd struggle with Phillips on the ground. She also 
tried to resist Antoniades but then "couldn't do much11 (R 11-12, 16-
17). Phillip, admitted that she resisted him (Pros Ex 4) and Antoniades 
confirmed her staterent that she cried and asked to go home. He· also 
stated that she screamed trlce while Phillirs was haYing intercourse with 
her (Pros Ex 2). The girl testified that she remain3d on the ground 
between the two assaults, because she could not run away1 she "felt 
funny" and 11 thought it wouldn't have any sense" (R 13). 

Following the assaults, the two accused t,::,ok the girl back to 
town and left her near her home (R 13). On the way back one of the 
soldiers gave her a cigarette which she partially smoked, then put 
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it out and placed it in her pocket (R 17). Upon arriving home she 
reported the affair to her parents, who caUed the military police 
(R ?). 

She was examined at about 2330 the same night, by First Lieutenant 
Wikera, an American doctor, whose testimony was admitted by stipulation. 
He found blood on the girl's skirt, :i,njuries to her genital organs and 
the presence of spermatozOA. indicatirg sexual intercourse but no other 
bodily contusions or abrasior.s were observed (R 20; Pros Ex 1). 

Both accused were identified by the victim (R 14, 18). Neither 
accused at any time struck the victim or threatened her in any way 
(R 15, 17). 

The evidence for the prosecution relative to the charge against 
each accused of carrying a weapon without authority in violation of 
Article of War 96 is summarized as follows. In the pre-trial state
:nents of accused, each admits he carried a pistol on the evening of 
J October without authority (Pro:. i.c.x 3, 4). Edith So llner testified 
that Antoniades had a pistol before they went into the woods and that 
he showed her his pistol on the way home (R 18). 

4. The evidence for the defense consisted of the stipulated 
testimony of Captain Hungerford, Troop Commander of both accused, and 
tre stipulated testimony of Sergeant Kukendal, Section leader of both 
accused. Each of these witr.cssas testified to the satisfactory perfor
mance of duty by accused, and that nothing in their conduct had been 
such as to reflect unfavorably upon their service. After being warned 
or their rights each accused elected to reuin silent. 

5. With respect to the charge ·of rape ·against accused, there is 
no doubt that the intercour~e on the part of each accused was without 
consent on the :i;:art of the victim. While it is true that there is no 
evidence of great resistance on her part, her teRtbiony :L9 that she 
did net co::1Sent, and did res.1st and struggle while she was on the ground. 
Her entering the jeep in the first ?'-Ce is fully explained hy the cir
cumstances. The two acci:sed were 1n uniform, lfl'laring Comtabulary 
helmets, ware in a Comtabulary jeep and asked for her pass. She had 
ever-r r9ason to believe t.hR.t they were acting lawfully and that she 
had to accompany/them. 

The Manual for Courts~ial, 1928, states: 

"Force and want' of consent are indispensable in rape; 
.but the force involved in the act of penetration is alone 
sufficient where --:.here is in fa.ct no consent. 
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"Mere verbal protestations and a pretense of 
resistance are not sufficient; to show want of consent, 
and where a wan.an fails to take such measures to 

. .fi-u.strate the execution of a man 1s design as she is 
able to, and are called for by the circumstances, 
the inference may be drawn that she did in fact 
consent" (Par 149:g,, p 165}. 

In thia case her testimony as to lack of consent on her part is 
corroborated by the statements of each accused, neither of 'Which contain 
even a suggestion of any com;ent asked or given. In fact the state~nts 
of each accused show a complete callousness toward the girl. She was 
alone, scare :i and excited at the turn of events, she knew at least one 
of the accused was armed and that both were far stronger than she. 
While the law requires a woman to resist, taking "such measures to 
frU!!trate the exec'l!tion of a man's design as she i.s able to," it does 
not require her to risk what she 'lfJB:Y reasonably believe to be danger 
of serious bodily harm. It cannot be said that the resistance ehe did 
offer was a mere pretense or was so little that the court was umrar
ranted 1n .t'in::l~, as it necessuil.y must have, that in fact she did 
not consent. 

The voluntary pre--trial statementts of the accused were properly 
admitted by the court after testimony as to the circumstances surround
ing their taking and without objection by the defense (R 21-22). While , 
the statement of one accused is inadmissible against the other, each 
state:rent, is a complete confess ion in itself'. Also, the testimony of 
tm victim Edith Sollner fully establi.shes the corpus delicti as to the 
offeMe ccmitted by each accused. 

The Board of Review is therefore of tha opinion that the record 
of trial is legally sufficient to support the findinga of guilty o! 
C!a.arge I and the specification tbereo! against each accused. 

6. With respect to Charge II and the specification thereof against 
the accused, Phillips, there is no evidence alitmcle the confession that 
he had a pistol, nor any other evidence respecting the offense. There
fore, the Boe.rd o! Review is of the opinion that the record of tr:ia\l is 
legally insu.f'.t'icit11nt to support the timings of guilty ot Charge II and 
the specification thereof against the accused Phillips. 

With respect to Charge II and the specification thereof against 
the accused, Antonia.des, while the evidence, aliWlde his confession, 
clearly shows that he did have a pistol, this fact is the only evidence 
other than his confession of the commission of the offense. It is the 
opinion of the Board of. Review that the ~re fact that accused was 
carrying a weapon is not of itsi.f evidence tl-.at the offense charged 
was probably committed (MCM 1928, par 114!). The doing or an ac~ llhich 
may be lawful or unlawful depending upon the existence or non-eJC!istence 
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of some other facts, is not. of itself evidence tending to trove that 
the act 1.n the p,.rticular instS:nce n.s unlawful. The existence of 
some evidence aliunde the confession tending to establish some facts, 
such as that the accused was not on duty, 'Which would tend· to sh01J that 
the act was unlawful might alter the situation, but there is no such 
evidence in this case. Therefore the Board of Review is also of the 

· opinion that the reccrd ol trial is legally insufficient to suppart 
the findings of guilty of Charge II a~ the specif'ication thereof 
against the accused A.nt.oniades. 

7. The court was legally constituted a.Di had jurisdiction over 
each accused and the offenses. No errors injuriously affecting the 
rights of either Accused were committed during the trial. Fer the 
reasons stated, the Board of Review is of the opinion that the record 
of trial ia legally sufficient to support the -.f'indings of guilty of 
specification of Charge I and of Charge I against each accused, 
legally insufficient; to support the .f'ind~s of guilty of the spec-
1!:!cation of Charge II and of Charge II against each accused, and 
legally sufficient to support the sen,tence as to each accused. A 
sentence to death or imirisonment .f'cr life is mandatory upon a con
viction of a violation of Article of War 92. 

• ~f",ll~&.o'i~lfi'l!IIW.~~----' Judge Advocate 

.....:.;.,..;;.~;;;;;:i;;; ....... ..:;;..;....,~..w;,.----' Judge J.dvocate 

-,6.;;..a::;.=.._..;.:.+t,--&~~....;..;,...;..;.~-l--' Judge Advocate 
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. '.'!AR DEPARTLIBNT (47) 
In the Office of The JD.dge Advocate General 

t!ashington, D. C. 

MAY 1 ~ 1947 

J.AGQ - CM 31~ 

UNITED STATES ) UNITED 3TATZS CONSTABULARY 
) 

Te ) Trial by G.C.ll., convened 
) at Stuttgart, Germany, 11 

Second Lieutenant ANDREW ) October 1946. Dismissal. 
R. VIEBER (0-1020180), · ) 
Troop E, 1st Constabulary ) 

1 Squadron, 15th Constabu ) 
lary Regiment. ) 

OPINION of the BOARD OF REVJEW 
JOHNSON, STERN and SCHEt/KEN., Judge Advocates 

1. The Board of' Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 

. Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi
cations: 

CHARGE: Violation of the 95th Article of' War. 

Specif'icatio;n 1: . (Finding or Not Guilty). 

Specification 2: · In that 2nd Lt. Andrew R. Weber, Troop E 1st 
Constabulary Squadron, did, at Knielingen and Malsch, 
Germany, trom about 10 July 1946 to about 15 August 1946, 
willful.l3' and wrongfully authorize the sale of' Post Ex
change gift items at a price in excess of' the official 
Post Exchange price. , 

Specification 3: In that'2nd Lt. Andrew R. Weber, Troop E 
1st Constabulary Squadron, did, at Knielingen and Malsch, 
Germany, from about 10 July:1946 to about 15 August 1946, 
lmowingly and willfully fail to deduct from the Currency 
Control Books of purchasers of Post Exchange gift items, 
the price of i tams selling for more than five dollars, in 
violation of the provisions of Cir. #82, Hq. USFET; dated 
.3 June 1946~ 

http:willful.l3
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The accused pleaded not guilty to all specifications ani the Charge. 
Ha was found not guilty of Specification 1, guilty of Specification 2, 
guilty of Specification 3, except the words "knowingly and willf'ulJ.¥ 
fail to deduct from the cu?Tency Control Books of", substituting 
therefor the words "Knowingly and willfully fail to require the proper 
person to deduct from the Currency Control Books of", of the ex-
cepted words, not guilty, of the substituted words, guilty, and guilty 
of the Charge. Accused was sentenced to be dismissed the service. The 
reviewing authority approved the sentence and forwarded the record of 
trial for aqtion under Article of War 48. 

3. Evidence for the Prosecution. 

, Accused was platoon leader·and exchange officer, 3rd Platoon~ Troop 
E, 1st Constabulary Squadron, stationed at Malsch, Germany (R. 18). 
On or about 13 August 1946, a number,of scarves -were received among the 
exchange stores, listed to be sold for $8.50 each. Accused directed 
the enlisted man in charge of the sales to sell the scarves for $10.00 . 
each,· and to make no deductions from the purchasers I Currency Control 
Books. T'ne extra money was to be devoted to the platoon club. Scarves 
were sold for $10.00 each to a Private First Class Edward C. Robertson, 
Corporal Pichard N. Hmrard and Private Paul s. Kinser, and none of these 
salss JJaa deducted from the purchasers• Currency Control Books (R. 19, 
25, 33 and Pros. Ex. 9). Accused told a Sergeant Godlove that if he 
wanted to pay $20.00 for·a Valpac listed at $12.50, the sale lfOUld not 
be deducted from the latter's Currency Control Book. Sergeant Godlove 
purchased the Valpac for $20.00- and no deduction was made in his Cur-
rency Control Book (R. 23, 29). _ 

Before the witnesses testified concerning the exchange transactions 
the prosecution read to the court sub-paragraph 13F, Circular 82, Head
quarters USFET, dated 3 June 1946, pertaining -t,o deductions and authen
tication of entries in c~rency control books (R. l?). 

. ' 

The prosecution introduced a statement made by accused to the 
Battalion Executive officer, who had been directed by the Regimental Com
mander to make an investigation of allegations against accused. The de
fense objected on the ground that the investigating officer was neces
sarily prejudiced since it was a matter pertaining to his squadron. 
The court overruled this objection. In j.his statement accused stated that 
the exchange sometimes lost money through errors and a number. of times 
he personally made up the losses. At other times excess prices were 
charged in order to make good the losses. He stated that it was not his 
policy to make any personal profit. In order to lower his currency control 
book to the amount of cash that remained after making up the. losses he 
deducted additional amounts from his personal book (R. 38; Pros. Ex. 10). 
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4. Evidence for !he Defense. The defense introduced the Currency 
Control Book of accused. This book contained an entry under date of 15 
August 1946, showing a P.X. qeduction of $149. At the time the book 
was accepted in evidence the defense counsel stated that accused de
ducted from his mm book instead of.from individual books, because his 
platoon was so scattered (R. 38, 39; Def. Ex., "A"). The Post Exchange 
non-commissioned officer, 1st Constabulary- Squadron, testified that mis
takes were occasionally made in the price lists furnished the troops 
(R. 40). It was also shonn that the platoon post exchange accounts were 
$.3().00 short at one time. This shortage was made up b.r accused (R. 42). · 

The accused remained silent (R. 43) • 

5. The evidence is conclusive as to the commis~ion of the offense 
charged in Specification 2, and the Board feels that a detailed discue
R.i,,on of the evidence is unnecessary. The admission of the statement of 
the accused to ·the investigating officer was properly admitted in evi
dence. There was no tenable basis for the objection of the defense that 
the investigating officer 1la8 certain to be prejudiced since he was exe
cutin officer of the battalion. 

6. The court found accused guilty ·of Specification 3 with except-· 
ions and substitutions. An analysis of these exceptions and substitutions 
shows that accused was charged with failure to perform certain acts 
whereas the court found him guil'tif of failure "to require the pro

0

per person• 
to perform those acts. The effect of these chsn,es was to add to th9 
original specification the words underlined and quoted above. 

' 
Accused I s .t'ailure to require another person to make deductions from 

Currency Control Books is not necessari]J" included in an allegation that 
accused hi.11.self failed to make such deductions. 

As stated in cM 199063, Martin,3 BR 325, "When a court l:77 exceptions 
and substitutions finds an accused not guilty of the offense alleged but 
guilty, of some other offense not necessarily included therein, it in fact 

. finds· the accused guilty of an offense for which he was not brought to 
trial. It is, or course, .fundamental that such action is illegal and such 
a finding can a.f.ford no basis for a sentence." The whole course of 
adjudicated precedents support this statement (CM 120949, Espinosa; 
_CM 120948, Garcia; Cll 201596, Sigler, 5 BR.281). 

The Board of Review is therefore of the opinion that the action of 
the gourt with respect to Speci.ficatiori 3 was illegal. 



(So) 

7. There remains then Specii'ication 2 alone, as the basis for 
the sentence imposed upon accused. This brings us to consideration ot 
the question of whether the offense of which accused was found guilty 
-.as of such a nature as to amount to a violation of Article. of War 95. 
Accused caused certain Post Exchapge gift items to be sold at a price 
greater than that authorized. There is no evidence to indicate that he 

. did this for personal profit. To the contrary, it is shown .that on a 
number of occasions the platoon post exchange shOW8d a loss, and ac
cused at times made up the deficit from his p,rsonal ftmds. On the 
occasion under disaussion he caused the overcharge to be made in order 
to· make up shortages and to increase the platoon club fund. · · This, or 
course, is not the proper method of accomplishing these ends, but it 
is the opinion of the Board of Review that such conduct is not an 
offense mid.er Article of War 95, which denounces conduct unbecoming an 
officer and a gentleman. Accused's conduct does not, in the words or 
the Manual. for Courts-Martial, seriously compromise his character and 
standing as a gentleman or seriously compromise his position as an 
officer and exhibit him as morally tUIWOrtey to remain a member of the 
honorable profession of arm~ (CM 227651, Hess, 49 BR ~36; CM 235676, 
Davis, 12 BR 209). It is the .further opinion af the Board of Review 
that accused's conduct was nto the prejudice of good order and military 
discipline" in violation or Article of War 96. 

· s. War Department records shOlf' that accused was born 25 September 
1926, is·a lµgh school graduate, and attended City College of New York 
for on~ year.· He is unmarried. He was inducted into the Arm:, on 12 
December 1944, and served as an enlisted man until commissioned a tempo
rary second lieutenant, Am, on 31 August 1945, upon graduation from the 
Officers Candidate Course, The Armored School. His efficiency index is 
not· \mown. He has no previous convictions and bas not been subject to 
discipl~ action pursuant to Article of War 104. 

9. 'fu3 court -was legally constituted and had jurisdiction of the 
person and the subject matter. Except as noted above., no errors injur
iously affecting the substantial.rights ot the accused 1'18re committed 
during the trial. For the reasons stated, the Board or Review is of the 
opinion that the record of trial is legally insufficient to support the 
finding of guilty- of Specification 3; and of the Charge, but is legally 
sufficient to support the finding of guilty- of Specification 2., in viola
tion of Article of War 96, and the sentence., and to warrant confirmation 
thereof. A sentence to dismissal :IA autho~ed upon conviction ot a 
violation by an . off7 of 171c~1/f War/'9;! 

//h~re~i.u-r-~-i' ___v_{_i._ /,_,i ,___ 1 ,_',,/1:fT.-:--._. l_v_v ._ _____,Judge AdTOcate 

--~-./-/.,.. ..............-----.-.1,Judge Advocate•. -.:''.;::!i.·~.~:;--~r!;~f'-""I-~--· 
--~---....:;____.._..~.·"--~---------------'Judge Advocate 
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Jii.GQ • CM 318777 1st I.ad 

WD. JAGO, Washington 25• D. C. 

TOa The Under Secretary of Wa.r 

l. Pursuant to Executive Order No. 9556, dated May 26. 1945. there 
are tre.nsmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the oaae of Second Lieutenant .Andrew 
R. Weber (0-1020180). Troop E, lat Constabulary Squadron, 15th Constabulary 
Regiment. 

2. _Upon trial by general court-martial this officer was found guilty 
of willfully and wrongfully authorizing the sale of Post Exchange gift items 
at a prioe in excess of the official Post Exchange price (Spec. 2), and fail
ing to require the proper person to make deductions from Currency Control 
Books of purchasers of Post Exchange gift items selling for more than ~5.00, 
in violation of the provisions of Circular #82, Headquarters USFET, 3 June 
1946 (Spec. 3), in violation of Article of ~ar 95. He wu sentenced to be 
dismissed the service. The reviewing authority approved the sentence and 
forNarded the record of trial for action under Article of War 48. 

3. A summary of the evidence may be found in the aocompe.eying opinion 
of the Board of Review. The Board is of the opinion that the record of trit.l 
is.legally insufficient to support the findings of guilty of Specification 3 
of the Charge, and is legally sufficient to support only so muoh of the find
ings of guilty of Specification 2·and the Charge as involves findings of 
guilty of the specification in Tiola.tion of Artiole of War 96, legally suf- -
ficient to support the sentence, and to warrant oonfirmation thereof. I 
concur in that opinion. 

4. The evidence shows that aocused waa the Post Exchange offioer for 
his platoon in Ge~. In order to make up certain shortages and to provide 
funds for the platoon club he directed the enlisted man in oharge of Post Ex
change sales to sell certain items at an inoreased prioe and not to deduot 
these sales from the Currency Control booka of the purohasers. The increa.aes 
in prices totaled $11. Accused had ma.de up some previous shortages from his 
personal funds. He deducted the &mount of some of tµe sales at excess prices 
from his own currenoy control book. He made no personal gain on these tra.ns
aotiona. 

5. War Department records show that accused was born 25 September 1926. 
is a high sohool graduate, and attended City College of New York for one year. 
He is unmarried. He was inducted into the A:rray on 12 December 19«, and 
served as an enlisted man until commissioned a temporary second lieutenant, 
AUS, on 31 August 1945. upon graduation from the Officers Candidate Course, 
The Armored School. His efficienoy index is not known. He ha.a no previous 
convictions and has not been subject to disciplinary action pursuant to 
Article of War 104. His civilian record appears clear. 
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Pleas tor olemanoy were submitted with the record b7 the a.couaed and 
by his compaey commander. 

6. llhile the actions of the a.ooWJed a.re not to be oondo11.ed it 11 be• 
li,eved that his oonduot may properly be considered in the light ot hil 
youth. the motives actuating him. a.nd the te.ot he did not· profit personally 
trom the transe.otion. 

1. Consideration has been given to a. letter frOlll Congre11:maA Benjamin 
J. Rabin and to a brief filed by Henry G. McDonough, attorney who repre
aented e.ooused at a hea~ing before the Boa.rd of Renew. 

a. I recommend that the sentence be confirmed but in view of the plea.a 
for clemency a.nd all the faota a.nd ciroumstanoes, reoommend it be cOJ1111uted · 
to a reprimand and forfeiture of $50.00 pa.y per month for two months. and 
that the 1entence as thua commuted be carried into execution. 

9. Incloaed is a. fonn of action designed to carry this recolll!lendation 
into effect. should it meet with your appro 

CM 318777 

'4 Inola THO.MAS H•. GR.EEi 
l. Reo of trial Major General 
2. Form of action The Judge Advooate General· 
3. Ltr tr Repr. Rabin. 

22 Jan 47 
4. Brief filed by Atty. 

lloDonough 

( G.c.~.o. 215, ll June 1947) 
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WAR DEP!R'l'll:ENT 
In the otfice of The Judge AdTocate General 

• Washington, D. c. 

JACH - CM ,318851 

UNITED ST.A.TES ) UNITED ST.ATF.S CCINSUBtJLA.l?I 
) 

v. ) ~rial by' o.c.:w., cOiZIY9Ded u 
) Wiesbaden, German)", 30 October 

PriTate HUNTER W. STAJJY ) 1946. Dishonorable diacbarge 
(RA. 15202691), Troop B, ) and ccm!inement tor one (l) 
Slat Conet&bular:r Squadron ) year. Branch United Stat.a 

) Discipl.inary Barraco 

HOLDING b:, the BOA.RD OF REVIEI' 
HarmNSTEIN, SOLF, and SMITH, Judge .Ldvocates 

• • 
l. The record ot trial in the case ot the eoldier named above bu 

been examined b::r the Board of .Review. 

2. The accused 118.S tried upon the !ollcnring Charge and Speciti-
cations1 

CHARGEa Violation of the 93rd Article ot War. 

Specification ls In that PriT&te Hunter 1r Stacy-, Troop 9 B11 81st 
· Conatabular,- Squadron, did, at Lauterbach Gel"ll&llY', on or 

about the 5th da.;r ot September 1946, telmu.ousl.y', take, 
steal, and c&rr7 any, one lady''s 111"ist liatch, cme 11.Agta• 
camara and one lady's bracelet, value about $82.oo, the 
propert:r of Technician Fi.t'th Grade lrilliam T Birt, Troop 
•B• 81st Conatabular,- Squadron., • 

SpecUication 21 In that Private Hunter W Stac7, Troop •B• 81st 
Ccmatabula17 Squadron, did, at Fulda Germany-, on or about 
the 14th da.7 ot September 1946, telonioual:r, take, steal, 
and carry- a11a7 24 pa.ckages of cigarettes, T&lue about $1.50, 
the propert7 of Private Dc>Ilald .l 'Smith, Troop "B" 81st 
Conatabular7 Squadron. 



(54) 

He pleaded not guilty to the Charge and all Specificatioll8. ~ Speci-
. fication l, he ,ras found guilty except the fiiure• •$82.oon. aubetitutinc 

therefor the figures "$42.50• of the excepted ficures, not cuil:w. o! 
the· substituted ~ures, IUllty. He was found guilty" o:t Specification 
2 and guilty or the Char,e. No evidence of any previous convictioll8 was 
introduced. He was sentenced to be dishonorab'.cy discharged, to forfeit·. 

, all pay and allowances due or to become due; and to be confined at hard 
labor for a:ie {l) year. The reviewing authority approved the sentence, 
des~ated the Branch United States Discipl.inacy Barracks, Greenhaven, 
New York, or elsewhere as the Secretary of War ma.y- direct, as the place 
ot confinemant and withheld the order directinc the execution or the 
sentence pursuant to .Article ot War 5o½• . 

3. The evidence for the prosecution is sunrnarized as tollows l 
' ' . 

Specification la On or about 4 or 5 September 1946, a lady''• 'Wl'ist 
watch, an Agra camera., and a lady's brace'let wre missing trom the posses-· 
sion ot the omer, Technician Fifth Grade 1f1JJ1azn L. Burt (R 6). Burt 
had purchased the camera at a post exchange about six months prior to the 
trial {R 10) and had paid &5.00 tor it (R 9). The watch and bracelet, 
nre also purchased at a post exchange about rour months prior to the 
trial {R 11). Burt stated that, he had paid $27.50 :tor the watch and $10.00 
tor the bracelet (R 8). Burt identified the items 1n question as his 
property (R 7; Pros Exs.. l., 2, 3)., but admitted that they were not marked 
and admitted the possibility that similar items might have been purchased 
from a post exchange (R 9). . 

On or about 21 September 1946., on the basis of information received 
from a soldier named Smith., Captain Roland M. Hudson., the accused•s troop 
comander conducted an investigation to determine lib.ether the accused had 
stolen the camera described 1n Specification 1. Captain Hudson wnt to 
the barracks at Fulda where he found the accused. The accused was asked 
if he had Burt•s camera and replied., •No." captain Hudson then asked hill 
it it is possible that one or accused'• friends might be keepine it to 
llhich.the accused replied in the affirmative. Captain Hudson later asked 
aPrivate Staton, lho.came into the room, if he knew anything about ths camera. 
Staton replied., •Yes., sir, I am hold~ the camera that belongs to Private 
Stacy." Staton then opened his footlocker and produced the camera. 
Captain Hudson asked the a'Ceused if he stole the camera and the accused 
s~ted that be did. The accused was then asked it he had taken the wriat 
watch and bracelet llhich he denied. 

Staton then told Captain Hudson that he had the watch and bracelet 
and gave these items to the troop comnander {R .11). ·Captain Hudson 
identified Prosecution Exhibits 11 21 and 3 as the items delivered to hill 
b;y Staton (R 11-12). 
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Private Ivan J. Staton testified that the accused had entrusted the 
camera, watch, and bracelet to him for safekeeping because the accused 
had no footlocker. The witness thought that the items belonged to the 
accused (R 19). • 

Specification 2 a Technical Sergeant Mario Casale, of' accused'• troop 
testified that, on 16 September 1946, a Private Smith had reported that 
five cartons of cicarettes were stolen from hill. Shortly thereafter a · 
Private Hansen reported to the witness that he was holding •ome cicatettea 
for the accused. The witness _directed Hanaen to bring the cigarettes to 
his office. After Hansen departed the accused and Smith reported to. the 
witness 'Who questioned the accused about havizl& cicarettes. The aeCU8ed 
merely stated that he had one pack in his pocket. A few minutes later 
Hansen returned with twenty-four packs of' c1garettes. .lt this point the 
accused admitted that he had taken the cicanttes !ran Smith's ba, (R ]J). 

Hansen testified that on or about 16 September 1946, the accused· 
entrusted to him three cartons of cigarettes for saf'ekeepinc. About an 
hour later the accused requssted am obtained the return o:t six packs ot 
cigarettes 'Which hs stated he was going to sell (R l.4-15). Later the 
witness leamed from Smith that three cartons of cigarettes belong~ to 
the ·latter were missing. Smith and the witness brought the twenty-four 
packs or cicarettes to Serg~ant Casale 1s office where th!t accused was also 
present. 'When confronted with the c1garettes, the accused admitted that 
he had stolen them from Smith (R 15). 

4• For the defense, the assiatant·defense counsel, testified that 
he had bought a bracelet, sillilar to Prosecution's Exhibit 2 at a post 

· exchange and had ~id $6.oo for it (R 16). . · 

;. · The principal questions presented by the ncord with respect to 
the findings of guil'ti.Y' or Specification 1 are 1. 

a. ~"': -S-as Captain Hudson ts testilloey 111th respect to the ac
cused's confsssion that he had stolen ths camera described 1n the Speci
fication properly adnµ.tted 1n_eTidence? 

be Ii' the .first question is ansnred 1n the negative, it ..-t be 
determined whether the renia1ning evidence of guilty- ia so ccnpel.l.1nc ~ 
the error of admitting accused's confession did not injuriously att.c't 
the accused's substantial rights. 

o. Are the oourt•s findings with respect to nlue suppor1iilct q,-~ 
evidsnce? 

• 6. With respect to the accused's eon!essi011, the NC'C)IN ~ •mt 
show that Captain Hudson warned the accused of hia rights q£'illtt ssl.f,- · 
incrimination at any time during the questi~ of tbe ~ COMl9ttt-
1ng ~e alleged larceny. 

, 
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In discussing the admissibility of con.fessions the Manual for 
Courts-Martial provides in relevant part: 

nrt must appear that the confession was vol1.mtary on 
the part of the accUBed. * * * No hard and .fast rules for 
determirung whether or not a confession was voluntary are 
here prescribed. The matter depends largezy on the special· 
circumstances of each case. The followini general prin
ciples are, however, applicable. 

"A confession not voltmtarizy made must be rejected.J 
but where evidence neither indicate the contrary nor suggests 
!urther inquiry as to the circumstances, a confeesion may be 
regard.ed as having been voluntarily made. 

* * * * 
"The fact that the confession ns made to a military 

superior or to the representative of a military superior 
1l'ill. ordinari4 be regarded as requiring further inquiry into 
the circumstances, particularly where the case is one of an 
enlisted man confessing to a military superior or to the 
representative or agent of a military superior. 

* * * * 
•Evidence that the accused stated that he made a con

fession freely without hope of reward or fear o.f panishment, 
etc, or evidence that the accused was wamed just before he 
made the confession that; his confession mi~t be used against 
hi.la or that he need not answer any questions that might tend 
to incriminate him is evidence, but not conclusive evidence, 
that the confession was voltmtarily ma:ie.• (lK:M 1928, par. 
114!, p. 116) • 

. From. the foregoing quoted provisions of ~e }Janual, it ie clear that 
the voluntary character ot a confession is the fundamental and ultimate 
test of its admissibility. If it is voluntary it ll'ill be admitted and 
if it is involuntary it will be excluded. f 

In the application of the general rule that confessiorui llb.ich are 
not.voluntarily made should not be received in evidence 1n military cates., 
consideration should be given to the fact that a confession made by a . 
soldier to a milltary superior is likely to be involuntary for the 
reason that relationship of rank has a bearing on the strength or~ 
inducement that 'lllE1 haw been offered. In addition, it must be con
sidered that there is an implied c011111and, and consequently an element of 
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presumptive coercion, llhenever a military superior aska a question 
of a subordinate, llho either does not lmow, or has not been wamed of, 
his privilege against sel.r-incrimination. The principle is expressed 
in the 1921 :Manual as follows z 

•rn military cases, 1n view of the authoricy and in.:. 
nuence of' superior rank, confessions made by- interiors, 
especia~ 'When ignorant or inexperienced and held 1n con
finement or close arrest, should be regarded H incompetent 
unless very clearly shown not to have been unduly innuenced.
* * * Confessions made by- private soldiers to officers or. 
noncOlll!li.ssioned officers, though not sho1'Il to haw been made 
under influence of promise or threats, etc., should, 1n view 
of the military relations of the parties, be received with 
caution. · 

* * * * 
"Where the confession was made to a civilian in au

thority, such as a police officer making an arrest, the fact 
that the official did not wam the person that he need not say 
anything to incriminate himsel.r does not necessarily in i"tr 
seU prevent the confession .f'ran being voluntaey. But where 
the confession is made to a military superior the case is 
different. Considering the relation that e:xiats between offi
cers and enlisted men and between an investigating officer and_ 
a person 'Whose conduct is being investigated, it devolves upon 
an investigating officer, or other military superior, to warn 
the person investigated that he need not answer any question 
that might tend to incriminate himseU. Hence confessions made 

· by- soldiera to officers or by- persons mid.er investigation to 
investigat:tnc officers should not be received unless it is shOllll 
that the accused ..as warned that his confession might be used 
against him, or unless it is shollll clearly in some other manner 
that the confession was entirely voluntary." (MCM 1921, Sec 
22512, PP• 187-188) • 

It has been held by the Board of Review, where a confession was 
made to a military superior 1lithout the accused being warned as to his 
rights and the circumstances ucder 'Which it was made were not shown in 
the record of tria, that the confession was :inadmissible (cid 234561, 
Nelson, 21 BR 55; CM 2.37255., Chesson, 2.3 BR .317; CM 242082., Reid. 
26 BR .391; CM 25442.3., Gonzalez, .35 BR 248). 
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On the other hand a confession made to a military superior has been 
held admissible llhere it affirmativezy appeared that the con-
fession was made spontaneouszy upon the initiative or the subordinate 
although the latter had not been warned as to his rights (CM 255162., 
Lucero, 35 BR 47; CM 2336ll, Eckman, 20 BR 29; CM 224549., Sykes, 14 BR 
159; CY 288872, Clark, l BR (POA) 89). 

In the instant case the accused was under investigation and sus
pected of larceny. Captain Hudson entered the accused's quarters and. 
asked him if he had the stolen camera. The accused denied having the 
eamera in question, but on further questioning .by his troop coI!lllander ad
mitted that the camera had been entrusted to another soldier. After the 

. cc1Jllera was found, the accused'.s troop commander again asked the accused 
if he had stolen the camera, and the accused stated that he had. 

'l;here is a complete absence of spontaneity in the circumstances 
under which the confession was obtained, and there is nothing in the cir
cumstances which would warrant an inference that the confession was 
voluntar~ made. • 

In view of the foregoing authorities q are of the opinion that the 
court committed error in admitting evidence as to the accused's confes
sion. 

?. There remains for consideration whether the competent evidence of 
guilty is sufficientzy compelling to render the elTor_ committed in ad
mitting evidence of the accused's confession non-prejudicial. 

It was shown that the property described in the specification was 
missing !ran the possession of the o,·m.er on or about 4 or 5 September 
1946. On 21 September the property was found in Private Staton 1s foot,.. 
locker. Staton testified that the accused had entrusted the property to 
him for safekeeping. There is, however, no evidence to show the date 
,men the accused delivered the property to Staton. 

Possession by an accused of stolen property is a fact from which a 
court may infer guilt of larceny if that possession is personal, recent, 
and unexplained {Donnegan vs. U.S., 287 Fed 6'i,l; Dig Op JAG 1912-40, 
Sec. 451 (87)). The probative value or this inference is strong if the 
evidence establishes the tact that the accused had possession of the 
stolen property within a few hours after the alleged larceny. But pro
bative value of this inference diminishes as time elapses because the 
probability of innocent acquisition of stolen property becomes greater 
with the lapse of time. , 

In· the instant case the stolen property was found approximate'.cy
fifteen days after it was missing from the possession of the owner. It 
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was not shown how soon after 5 September 1946 the accused was seen in 
possession of the property. In our opinion such evidence, although not 
strong, would have been sufficient to warrant conviction in' the absence 
of a confession by the accused. 

It is the general rule that the prejudicial effect of errors in -
the admission of i?Televant, incompetent or immaterial evidence offered 
by the prosecution is to be measured by consideration whether the legal 
evidence of guilt is relativezy conclusive or inconclusive., and the 
extent to l'lhich the evidence for the prosecution is contradicted or ex
plained consistentzy with innocence by evidence on behalf of the ac
cused. 

Since the evidence of guilt of the offense alleged in Specification 
1 does not seem to us to be strong, and since a con:f'sssion has an ex
tremezy high probative effect, we are of the opinion that, on the facts 
of the instant case., the erroneous admission of evidence of accused's· 
confession seriouszy prejudiced his substantial right~ · 

Accordingzy we are of the opinion that the record of trial is not 
legally sufficient to support the finding of guilty of Specification l 
of the Charge. · 

s. Because of the position which 118 have taken with respect to 
the prejudicial effect of the improperly received confession., it is not 
necessary to consider whether the court's findings with respe,ct to value 
is supported by the evidence. 

9. In Specification 2 larceny of twenty-four packages of cigarettes, 
the property of Private Donald A. Smith is alleged. 

' When questioned about the cigarettes by Sergeant Casale, the ac-
cused admitted 1hat he had stolen the cigarettes and had taken them from 
Smith's bag., but he cannot legalzy be convicted upon his unsupported con
fession (MGM., 1928., PcJ'. 114A, P• ll5). Apart from accused's confes
sion the onzy· evidence in the record tending to show that the ciiarettes 
had probab~- been stolen is the testimony of Sergeant Casale and Private 
Hansen that Smith had reported the loss of the cigarettes and claimed 
ownership thereof. Such evidence is hearsay. It is incompetent and 
can not be used for the purpose of establishing the corpw, delicti. 
Smith did not testify at the trial. Accordingl:y., it is our opinion that 
the record does not show by canpetent evidence @11.unde the confession 
that the offense charged· has probab~ been committed (Mm,{1 1928, pr. 
l.14!, p. 115). ,The competent evidence merely shows that the accused had 
possession of three cartons of ci,arettes and that he entrusted them to 
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Hansen tor safekeeping. In the circwnstances it was illlproper £or the 
court to coosider the confession {CM 187316, Hensley. 1 BR 23; CM 
187168, Greene, 1 BR 1). 

Accordingly, we are of the opinion that the re cord is not le
gally sufficient to support the finding of guilty 0£ Specification ~. 

10.· For the· reasons stated, the Board of Review holds the record 
of trial legally insufficient to support the findings of guilty and the 
sentence. 

,Judge Advocate .... 

• 
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AFR 111941 

JAGH C1i. 3183.51 1st Ind. 

WD, JAGO, Washington 25, D. C. 

Toz C0ll111landing General, United States Constabulaey, APO 46, c/o Post
master, New York, N. Y. 

l. In the case of Private Hunter W. Stacy (l.5202691), Troop B, 
81st Constabulary Squadrbn, attention is invited to the foregoing 
holding by the Board of Review that the record of trial. is not legal
ly sufficient to support the findings of guilty and the sentence, 
which holding is hereby apJ.,TOVed. For the reasons stated in the 
holding by the Board of Review, I recommend that the findings or 
guilty and the! sentence be vacated. 

2. When copies of the published order in this case ere forward
ed to this office they should be accon/panied by the foregoing holding 
and this indorseirent. For convenience of reference, please place the 
file number of the record in bra~ets at the end of the published or
der, as follows z 

( C'i.: 3188.51). 

1 Incl THCW.S H. GREEN 
Record of trial .Major General 

The Judge Advocate 
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WAR DEPARTMENT 
(63)In the Office of The Jing• Achoo &te General 

Wuhington 25, D.C. 

JAGK - CM 318858 

UNITED STATES 

Te 

Lieutena.nt Colonel JAMES 
FISHER (0-901837), Air 
Corpa. 

) 
) 
) 
) 

G.) 
~ 

~ 
) 

24 AFR 1947 
OFFICE OF MILITARY GOVERNMENT FOR GERMANY (US) 

Trial by G.C.M., connned at Berlin, Germa.ny, 
17, 31 October &nd 7, 8, and 9 November 
1946. Dismisa&l, total forfeitures, con
finement for one ye&r, to pay to U.S. a. 
fine of i2,000 and to be confined a.t ha.rd 
labor until a&id fine ia paid but not for 
more than aix montha in addition to the one 
year adjinged. 

OPINION or' the BOARD OF REVIEW 
SILVERS, MoAFEE and ACKROYD, Jtdge Advoca.tea 

-----------------------~------
1. The Board of Review ha.a examined the record of trial in the case of 

the officer named &bove &nd autmita this, ita opinion, to The Judge Advocate 
General. 

2. The accused wu tried upon the following charges and specifications a 

CHARGE Ia Vi~lation of the 95th Article of War. (Finding of 
not guilty.) 

Specifications l, 2 and 31 (Finding of not guilty). 

CHARGE Ila Violation of the 96th Article of War. 

Specification la In that Lieutenant Colonel James G. Fisher, 
Economics Division, Office of the Milituy Government for 
Germany (US), did, at Berlin, Germany, from on or about 1 
August 1945 to on or about 1 ~rch 1946, wrongfully and un
lawfully use his position as a. member of the Army of the 
United States and engage, attempt to trade, and participate 
in business dealings with the Otis Elevator Compaey, a cor
poration in the State of New York and the United States, and 
its representatives, agents and servants Grover Higgins, Fred 
E. Town, Percy Douglas and Louis Scheel, and with Robert Lange, 
William Rubien tind Otto Kuhn, enemy nationals, and with L. 
N. Rosenbaum, a resident of the State of New York, by confer
ring, exchanging correspondence and submitting plans for the 
reorganization and refinancing of the Otis Elevator Company's 
interests in Germany, which was not directly connected with 
his military duties and would tend to interfere am hamper the 
proper discharge of his military dutiea. 

Specification 2a In that Lieutenant Colonel James G. Fisher, 
•••, did, at Berlin, Germany, from on or a.bout l August 1945 
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to on or abcut 1 March 1946, a.oting u a repreaentatiTe and 
agent for a.nd upon the special instance and request of the 
otis Elevator Company, a corporation in the State of New 
York a.Di the United State,, through ita agent• and 1ervant1 
Grover Higgins, Fred E. Town, Percy Douglas and Louia Soheel, 
did, wrongfully, unlawfully, and without lioenae of the 
President, attEl!lpt to engage in buainesa and trade with 
Robert Lange, William Rubien and Otto Kuhn, with knowledge 
and rea.aonable oe.use to belien that aaid Robert Lange, 
William Rubien am Otto Kuhn were enemies, am allies of 
enemies, of the United States of America. 

Specification 3a (Finding of not guilty). 

He pleaded not guilty to all charges and apecitica.tiona. He was found not 
guilty of Charge I am i ta speoifioationa and not guilty of Speoifioation 
3 of Charge II. Accused wa.s found guilty of Charge II and Speoifioation 1 
thereof exoept the worda "and engage II substituting therefor the word "to"1 
guilty of Specification' 2, Charge II, exoept the word.a •acting as a repre
sentative and a.gent for am upon the special insta.nce and requ..t of the Otis 
Elevator Company, a. corporation in the State of New York am the United States, 
through its agents and servants Fred E. Town, Percy Douglas and Louis Scheel, 
did." No evidence of any previous conviction was introduced. He was sen
tenced to be dismissed the servioe, to be confined at hard labor, at such 
place as the reviewing authority might 'direot for a period of one year, to 
forfeit all pay and allowances due or tn become due, am to pay to the United 
States a. fine of 12,000, and to be further confined at hard labor until such 
fine is so paid, but not for more than six month.a in addition to the one year 
hereinbefore adjudged. The revieiring authority a.pproved the sentence and 
forwarded the record of tria.l for action Wlder Artiole of War 48. 

3. Evidence for the Prosecution 

TM court took judicial notioe of aeotion 3, Title 60, u.s.c., providillg 
in part as follows a 

"Se otion 3, Title 60, u.s.c., Appendix a 

•Acta Prohibited. It aha.11 be unlawful• 
(a.J For any person in the United States, except with the 

license of the President, granted to such person, or to the enemy, 
or ally of enemy. as provided in this Act, to trade, or a.ttempt to 
trade, either directly.or indirectly, with, to. or from, or tor, 
or on account of, or on behalf of, or for the benefit of, any 
other person, with knowledge or reasona.ble cause to believe th&t 
such other person is an enemy or ally of enemy, or is conducting 
or taking part in such trade, directly or indirectly. for, or on 
account of, or on behalf of, or for the benefit of. an enemy or 
ally o£ enemy.• 
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The oourt likewiae took judioial notice of paragraph 2e, AR 600-10, 8 July 
1944, providing in part aa tollon a -

11 (1) (a} Officers of the Army will not use or permit to be 
used their.military titles in oonDflctionwith commercial enter
prises of any kind. 

(b} Offi oers of the Arrey will not engage in or permit 
their names to be conneoted with any activity incompatible 
with the status of an officer of the J;nrry. 
"(2) There are limitations upon the activitiea of officers 

and other personnel subject to mili ta.ry law. The general principle 
underlying suoh limita.tions is that every member of the Military 
Establishment, when aubject to military la.w, is bouild to retrain 
from all business and professional activities and interests not 
directly connected w1th his mili ta.ry duties which 110uld tend to 
interfere with or hamper in acy- degree his full and proper di•• 
charge of such duties or would normally give rise to a reasonable 
suspicion that such participation would have that effect. Any 
substantial departure from this underlying principle would oon-' 
atitute conduct punishable under the Artiolea ot War. 

11 (b) A:ny member of the Military F.at.ablishment subject to 
m.ili tary law who is engaged or who oontemplatea engaging in out
aide business or professional activities, or who has or contem
plates having outside interests ie enjoined to inform himelf of 
pertinent laws, regulationa, a.nd standard• of the service. I.f 
after auoh investigation there is any doubt, the individual con
oerned will report all pertinent ta.eta to the War Department and 
request instructions." 

Over the objection by the defense there was introduced into evidence l~tter . 
AG 004 OPGA Hq ETO USA 4 April 1945, Subjecta "Prohibition Against 'Engaging 
in Business'" a.a tollon a 

111. It ia the policy of the Theater Coimna.nder that personnel 
subject to military ~&Jr in thia theater shall not, so far as can 
be avoided, disturb the economy of the liberated oountriea nor use 
their preaei,.oe here in order to obtain or to lay plans to obtain 
any commercial advantage• for themselvea or f6r othera. 

•2. Pursuant to this policy, all personnel subject to m.ili tary 
law are prohibited from. 'engaging in bulineaa• in thia theater. 

•3. The term •engaging in buainen' is defined to includes 
a. Buying. selling. or dealing in aecurities, except 

saving• bonds reg~larly purchased from the isauing goTernmentJ 
postage atampa1 real estate; or any kind of property in this 
theater for present or future personal profit or investment. 
(As to dealing in currency, reference is msde to letter, this 
headquarters, AG 121, OpGA, subject a 'Prohibition Against 
Circulating, Importing, or Exporting United States and British 
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currencies in Liberated and Occupied Areu am Certain Trans
actions Involving French Currency Except Through Official 
Cm.nnela', dated 23 September 1944). , . 

b. Acting aa agent, intennediary or conduit in any busineu 
transaction for ga.in in this theater for any person, firm or cor
poration, wherever lo01Lted or planned to be loc&ted. 

c. Using the Ancy Postal System or other Army Co:mllunioa• 
tions-systema for sending or receiving communicationa relatine 
to any unauthorized buainess trana&cted, or to be_tranaacted, in 
this theater. · · 
•4. The types of &ctivity enumer&ted below &re specifically 

permitted, notwithatamling the· foregoing prohibitions 
a. All peraonnel are permitted to engage in such buaineu 

tran1i'ilctiona as are required by their official duties in behalf 
of the Army or the. United States Governaent. 

b. Techni~l representatives, technical observers, war oor
respondenta, am other oivili&na accredited to this theater for 
specific duties are permitted to carry out those duties. 
•s. Ar-q other exceptions wili' be ma,de only by authority of this 

headquarters.• (R. 26,~9,lOOJ Proa. Ex. 22) 

On or about 1 August 1945 the accuaed was assigned duti•• as Economic 
Reporter in the Trade and Commerce Branch, Economics Diviaion, Office of 
the Military Government for Gerinacy. He held this assignment and performed 
the duties pertinent thereto until about l :March 1946. His office we.a 
located in Berlin,· Germaey, and his duties appear to have been chiefly 
that of collecting information and data or an economic nature concerning 
German industries. Mr. Frederick Wlnant was chief or the Trade 9.nd Commerce 
Branoh and Mr. Grover Higgins, an experienced .American lawyer, was it• legal 
adviser (R. 39, 156; Proa. Ex. 10). 

In the French sector ot Berlin there WU located a partially destroyed 
plant owned and formerly operated by the Otis Elevator Company, an American 
corporation, with its principal offices in New York. Prior to his departure 
from New York to Germany, Mr. Higgins had acquired, through a, friend who 
wa.a a,n executive or the Otis .Elevator Company, a list of former executives 
of their Berlin plant (R. 36,40J Def. Ex. M). Sometime in September Mr. 
Higgins gave this list of names to the a,ccuaed. and requested him to go to 
the plant, locate the persona named on the list, particularly the one named 

· Lange, and to report to him on the advia&bility of recruiting such persona 
for work with the military government. The aocua ed thereupon ma,de a, aurvey 
of the peyaical condition of the plant. interviewed the manager, Mr. 'William 
H. Rubien, a,n American citiaen, who had been in Germany since 1928 and ar
ranged to intervi• Robert Lange, the manager under German seizure. He 
later made an or&l report to Mr. Higgins suggesting the advisability of 
procuring capital for the operation of the plant. Mr. Higgins requested 
accused to make a written report and on 20 September he submitted to Mr. 
Higgins a memor&ndum C!'-Ptioned, nsubjecta Inspection of the Berlin Plant ot 
Otis Elevator Company.n Paragraphs 8 to 10 inclusive are pertinent to the 
issues herein and &re a• followrsa 



118. Mr. RUBIEN states that with RM 500,000 which on the baaia , 
of the present value of the Allied Mlrk is 60,000 dollar,, he could 
turn out i tema needed for reha.bili ta.ti on in Berlin for whioh raw 
material is available. At the same time he would be a.ble to make 
necessary repairs to the plant and knows where he could obtain some 
machinery which would be needed later on for elevator machinery · 
and I8- rts. He doea not know what the policy of the Company ia u 
to future operatiom but .feels that they will w&nt to put thia 
plant back in operation to ta.ke advantage ot the market which exiata 
for otis equipment in Europe, especially·Germany. While he does not 
claim he can ma.lee any substa.ntia.l profit from this amount ot working 
capital he.does maintain that by being enabled to keep his employees 

· together and put the plant back in shape for later activity and e.t 
the same time opera.te even on a 'break even' ba.lis the money will 
show a. good return. • 

"9. Under present conditiona it is not possible for otia to 
- advance money to their Berlin Plant nor could they copununicate with 

them. However, I have a suggestion as to how this oould be '4Com
pliahed. I have the acquaintance of one of Berlin's lee.ding be.Dkers, 
Mr. OT'l'O KUHN. Through him e.n advance of RM 500,000 can be e.rranged. 
A receipt could be taken for Mr. RUBIEN for the amount, which receipt 
would be forwarded to New York. The New York office could then 
deposit an equivalent amount in a New York be.Dk to the credit ot a . 
person to be named. 

•10. If it would appear to the New York offi_ce that they would 
be subject to censure on the possible basis that such e. tranae.ction 
would appear to be in a.id of getting money out of Ge:rinaey in viole.
tion of existing laws then the New York cffice could direct their 
plant in Brussels, Belgium to make the deposit in a Brussels bank.• 
(R. 41, Pros. Ex. 11) 

Mr. Higgins testified that he considered the proposal contained in the memo
randum to be improper, that he showed it to Mr. Winant, mentioned the matter 
to an officer in Mi.11 tary Government and filed 1 t away. Suspecting that the 
proposal carried further implica.tioDB he.wrote letters to his friends, Mr. 
Fred Town in New York and Mr. Percy Douglas whom he believed to be in Paris, 
France, both being exeoutives of the Otis Elevator Company, advising them 
that due to conditions then existing, even i.f regulations permitted, it 
would be unwise to invest any money in the Berlin subsidiary. He thought 
that this would be a "useful warning to them" (R. 40-43). On some later 
date the accused asked Mr. Higgins if he had received a reply from otia 
Eleva.tor Company and Jv.ir. Higgi:cs replied that he had not (R. 42,44). On 
29 September, a.caused wrote the ,otis Elevator Company in New York ·stating 
that he had provided some food for Mr. Rubien and would use his influence 
.to bring him to Berlin proper and get his son a job. The letter closed 
with this sentence, "It you have any special requests or instruction.a I 
will be glad to help" (R. 29, Pros. Ex. 1). The company replied by letter 
of 24 October thanking accused for assisting Mr. Rubien (R. 32, Pros. Ex. 6). 
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On 10 November, accused wrote Mr. Lange suggesting that he write to the 
Otis Company in New York stating that the subsidiary in Berlin needed 500.000 
reiohma.rks and that he, Lange, had been assured that the money oould be 
gotten looally if they approved the deal am that no interest or service 
oharge would be required. He suggested further tha.t La.nge tell the Otis 
Company in New York to oonta.ct :Mr. L. N. Rosenbaum, 565 Fifth Avenue, New 
York, who would aot immediately a.nd make arrangements for the funds (R. 64, 
Pros. Exa. 12,13). · ' 

On 8 December, e.oouaed wrote one of the vice presidents of the Otis 
Compa.ny in New York, inclosing a letter from Mr. Rubien, stating that both 
Rubien and Lange had asked him to arrange for a loan of 600,000 reichma.rks 
which at the official rate of exchange amounted to $50,000, without interest, 
a.nd·requested the oompany to discuss the details with Mr. L. N. Rosenbaum, 
565 Fifth Avenue• {R. 29, Pros. Ex. 2). On ll December he wrote the general 
manager of the International Division of the company stating further details 
of the proposal. The otis Elevator Company would be expected to deposit 
$50,000 in New York. A Berlin banker would advance 500,000 reichm.arka to 
Lange and Rubien, who would in turn forward e. receipt to the company ehowing 
they had obtained the money. Thia letter alao referred to Mr. Rosenbaum u 
being willing to handle the transaction (R. 29, Pros. Ex. 3). On 21 December 
aoouaed forwarded to the Compa.ny in New York a detailed report on the oondi• 
tion of the Berlin plant, including a chronological history of its wartime 
activities a.nd oontalning a complete financial statement. The report bad 
been prepared by Mr. Lange (R. 30, 130J Pros. Exs. 4E, 4F, 4G). On 27 
December, Mr,. F. E. Town, Vioe President of the Company, wrote aoouaed that 
"our Mr. Louis Soheel, fo:nner Mgr. of Otis A.ufzugswerke who has been in Ite.ly" 
ha.d been ca.bled to go to Berlin to "stra.ighteri out the situation as tar e.a 
tha.t 1a possible" {R. 32J Pros. Ex. 7). 

Mr. Louis Soheel testified by deposition that sometime in the earl;r 
pa.rt of January 1946, he arrived 1-n Berlin and had contaota with aoouaed' 
until April. On one occasion he had dinner with accused, his ''WAC• seore- · 
ta.ry and Major Dups at a.ocused's quarters. U.r. Scheel testified further a.a 
follow, a 

,_ 

•SEVENTEENTH INTERROGATORY• What proposal•• it any, did Lt. 
Col. James G. Fisher make to you? 

•Answera Lt. Col. James G. Fi.sher made a proposition to'supply 
the Otis German Company with German marks in exohailge for Alnerican 
dollars to be given to Mr. L. M. Rosenbaum, of 565 Fifth Avenue. 
New York City. When I refused this first proposition on acoount 
of the faot that the Otie Eleva.tor Compaey did not invest dollar• 
in Germaey, he then ma.de a. proposition to me that he would 'get a 
German whom he knew, to.supply us with money there for an intereet 
in the otil Subsidiary in Gennany. Thi• proposition I a.lso refused. 

"EIGHTEENTH INTERROGATORYa What amount of money, 1.t a:ny, wu 
involved in these propoaa.11? 
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"Answera Fifty Thouaand ($50.000.00) Dollars we.a to be paid 
by the Otie Eleva.tor Company in New York, in acoordanoe with in
structiona to be obta.ined from Mr. L. M, RosenbaumJ for which we 
were to recehe Five Hundred Thousand (500,000) Germa.n marka, in 
Berlin. , 
. •NINETEENTH INTERROGATORYa What did you tell him regarding his 

_proposal• f · . 
•.Answera Not interested.· 
"TWENTIETH INTERROGATORY• Did Lt. Col. Ja.mes G. Fisher anawer 

all questions relating to hi• proposals which you aake4f 
"Annert I did not ask Lt. Col. Jam.ea G. Fi.sher any question.a 

beoa.use I refused hi• proposition and made no propoaa.11. However, 
I told him it w&a illegal and that it could not be done." {Proa. Ex.18) 

The witneaa identified Prosecution Exhibit 21 a.a being a letter trom 
:Mr. P. L. Dougla.1, an executive of the oomp&niY, which we.a delivered to him 
by the acou1ed &nd which related to the reh&bilitation of the otia subsidiary 
in Berlin (R. 86J Pros. Ex. 18). 

The deposition of Mr. Lewi• Newman Rosenbaum, 737 P&rk Avenue, New 
York, was received in evidence a.a Prosecution Exhibit 16 (R. 82). In 
respome to questions concerning his correapondenoe &nd bu1inea1 dealing• 
with a.ccuaed the witnesa stated that his firm, L. N. Rosenbaum & Son, wu 
willing to advance $50.000 to help rehabilita.te the German af.filliate ot 
the Otis Elentor Company "whereby their income tax in America.•. would be 
inorea.sed•, but that his oorreapondence with &ocuaed between l Auguat 1945 
and 10 May 1946 had become 10 "voluminous, and covered such a wide range 

· of topic• of non-business character that we did not retain these letter• 
u a m&tter of reoord aDd do not have them now." Prior to the olose of 
the cue, the proseoution requested permission to strike the name ot Mr. 
Grover Higgins from all apeoitioations. As origiD&lly dra.wn, the apecif'ica.
tiona named Mr. Higgins as &n agent of the Otia. Eleva.tor Comp~. The· proa.. 
cution asserted that this waa error of the· dra.ftaman. The defen1e objected 
to the motion •at thi• stage" of the oue. The objection wa.1 overruled (R. 
116). Further evidence offered by the prosecution is oumulatiTe to that 
already set forth or relates to ma.tter1 or which the a.ccuaed wu tound 
not guilty &nd no comment is deemed necesaary in relation thereto. 

4. For the Defense 

Major Louis Dups, OMGUS, Economics Di via ion, Berlin, Germa.n;y, wa.1 
called as & witness for the ·defense alld testified trat he wu preunt on 
one occasion in February when Mr. Louie Scheel was a guest at the accused'• 
billet. He stated that lfr. Soheel discuased &t length matters concerning 
the Otis Elevator Comp~, a.sserting tha.t the Berlin plant could get all 
the money it needed from "old pre-war friends." He did not recall accused 
making &n:/ prop9sitions to ltr. Scheel (R. 132-134). 

Without objection, there was received in evidence defense exhibit. 
A to L inolwsive, conaistiDg of letters .alld radiogra.Jll8 from Mr. Grover 
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Higgins to officials of the Otis Company in New York and their repliea to 
him. In one of these letter• Mr. Higgins forwarded a. report on the oondi
tion of the Berlin plant but none of these oo:amunications to the oomp~ 
auggest the tra.nafer of credit or money. to suoh p°lant (R. 34.36). Def'enae 
Exhibit "M" we.a the list of anployeH of the Berlin plant which wu furniahed 
Mr. Higgins a.nd Exhibit "N" wa.a the copy of a radiogram tr<in aocuaed to the 
Otia Com.pa.~ in New York dated 15 January 1947 a.nd advising that Mr. Scheel 
ha.d arrived in Berlin (R. 84). 

After being duly advised of his right• the accused elected to be BW'Orn 

a.nd testified in his own behalf. He stated that Mr. Higgin.a came to hi.a 
with a list of former employees of the otia Elen.tor Company. uaerting 
that the company ha.d had no contact with its Berlin plant or the peraonnel 
thereof sinoe 1941 ·a.nd requested him to go to the plant and get a.a much 
infonna.tion a.a possible. He oomplied with the request b)r going to the, 
plant. surveying ita condition and interviewing Mr. Lange and Mr. Rubien. 
The plant needed capital to get into production. Lange and Rubien suggested 
that with 500.000 reiohma.rka they oould get raw ma.terial1 and turn out itema 
needed for the rehabilitation of Berlin. He reported thil to Mr. Higgins 
verbally and later in writing. Higgins lea him to believe that the report 
wu being forwarded to the company through a Mr. Douglu who wa1 1uppoaed 
to be in Paris. He viiited the plant: a.gain and believed that financing 
it we.a just •a further step in the request Which I had origina.lly reoeived." 
A.ccuaed stated that his reports a.Dd augge1tions to the compa.ey and it1 
agents were also considered by him a.a being further action in compliance 
with the original request. His letters to the oompany and 1ti agent, were 
merely suggestions. he did not lcllOW at the beginning. whether the money 
oould be railed. He wa.s not an employee of the otia Elevator Co:mpa..ey-. 
In August and before he met Lange and Rubien he had & converea.tion with 
Mr. Kuhn, a Berlin banker who stated that there were people in the oit7 
who were looking tor inveetmenta. No definite agreement wu reached by 
him and :Mr. Kuhn. Although admitting that he wrote the letter, to the otia 
Company which were introduced in evidenoe by the proae.cution,he denied that 
thia amounted to a plan for refinancing the Berlin plant. 

Defe:oae counsel aaked the a.ccuaed to etate whether he had ever engaged 
in trade or business with Mr. !Ange. Over the objection b:, the prosecution. 
he we.a permitted to answer and replied in the negative. He aleo denied that 
he had ever engaged in business or trade with Mr. Rubien or Ja. Kuhn. He 
stated further that if any of hie propositiona had been accepted no oontract 
or business tra.naactionwould have resulted (R. 137-155). 

On cross-examination accuaed 'WU asked it finanoi.l:lg German tinu waa 
"none of our buaineaa• u hs.d been stated by the Chief of the Trade and 
Commerce Branch, Eoonomioa Division. omus. He replied as follow•• 

•strictly speaking yea, it might be aaid that he 11 oorreot. 
however there is room for some difference of opinion" (R. 159). 

\ 
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Upon being asked why he put paragraph 10 in his letter (Pros. Ex. 11) ac
cused replieda 

"A. i'lell, I conoei ved of this transaction, if it was suoh 
a transaction, to be one which would be handled by the Otia 
Eleva.tor Compaey- personally or entirely a.nd I did not want to 
suggest anything to them which would seem to be leading to an 
illegal transaction or one which would be criticised for its 
possible illegality." (R. 159). 

He ad.mi tted corresponding with Mr. Rosenbaum in New York but construed such 
matters as 11 a suggestion - not a. request ••• there wa.s no obligation on them 
to do i t 11 (R. 162). Aocus ed ad.mitted tha. t during an investigation of the 
case he was asked if he had ever made any suggestions to any representa.tiTe 
or employee of the Otis Company concerning a r'3fine.noing plan for their 
plant a:ad that he had replied, "I don't rec&ll discussing it. If we did 
it wa.s in connection with their request. ••• I had no interest in ma.king 
suggestions because that was a matter for 'the company concerned to work 
out for themselves." He explained his statements by saying that he did 
not consider that he had "any refinancing plan as such• (R. 164-165). 
In response to a question by the court a.ccuaed stated that he did not be
lieve he "by-passed" Mr. Higgins office because he was ready to discuss the 
proposition with the legal counsel at any time (R. 166). 

5. For convenienoe~we consider the offenses in reverse order. The ac
cused was found guilty of Specification 2, Charge II, so as to reada 

"Specification 2a In that IJ.eutenant Colonel James G. Fisher, 
Economics Division, Office of the Military Govermnent for Genn.a.ey
(US), did, at Berlin, Germany, from on or about l August 1945 to 
on or about 1-Ma.rch 1946, wrongfully, unlawfully, and without 
license of the President, attempt to engage in busineaa and trade 
with Robert Lange, William Rubien and Otto Kuhn, with knowledge and 
rea.sona.ble cause to believe that said Robert Lange, William Rubien 
and Otto Kuhn were enemies, and allies of enemies, of the United 
States 01' America..• 

It is apparent that this specification wa.s intended to denounce a violation 
of the Trading with the Enemy Act (Act Oct. 6, 1917, 40 Stat. 411, 50 U.S. C. 

·App. Secs 1-31, inol., a.s amended by Act Deo. 18, 1941, 55 Stat. 839, 60 USC 
App., Supp. IV, Secs. 5, 616). It is contended by counsel that this apeoi
fioation does not state an o·ffenae, no specific a.ct constituting "trading" 
having been alleged therein. The view we take of the foregoing a.ot, insofar 
as it applies to the accused herein makes it unnecessary to discuss this 
question~ On 25 April 1946, the Treasury Department in response to a War 
Department r~quest for license for American lliilitary Personnel under the 
Trading with the Enemy Act, advised the War Department as follows a 
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"You a.re advised tha.t the Treasury Department does not 
require lioenses for members of the United States Armed 
Foroes. or for aooredited personnel a.ttaohed to or a.ooompe.ny
ing the Armed Forces, to engage in oommeroial activities of 
a purely persona.l nature within oversea.a thea.ters. provided 
that such activities within Germs.ny, Japa.n and Korea are not 
for or on behalf of, any person situated outside those ar_eu. 
We a.saume that all commercial activities engaged in by members 
of the Armed Foroes a.nd a.coredited personnel a.re regula.ted by 
directives or other instruotiona of the reaponsible theater 
oo!Illllamers or their representatives." (SPJGif 1945/11500, 
1946/785) 

We a.ttri bute great weight to the interpretation pla.oed upon the Trading 
with the Enemy Aot by the department of the Federal Government whioh is 
most vitally concerned with the enforcement ot its provisions. The portion 
of the specification which was stri acen from the findings ot guilty, nz., 
uaoting as a representative and agent•••" therefore eliminated plea.ding 
whioh, under the circumstances herein, wu neoessa.ry in order. to denounce 
a violation of the act as it is construed by the United States Treasury 
Department. 

In Drewry v. Ova.ssis, 39 N.Y. Supp. (2) 6881 179 :Mi.so. 578, the oo'LlMJ 
in oonstruing the Trading with the Enemy Act, said at page 6941 

u••• the pt.rpose of the a.ct must .-be kept in sight. It hu 
a rationale. The Act is designed to prohibit and prevent the 
lending'of aid and comfort to the enem;y by frustrating the 
eneiey' s attempt to garner sinews of war ••• whatever hampers 
our war effort is the target." · 

On the outbreak of the war with Germany in 1939 a ver7 oomprehensive 
definition of trading with the enemy wu laid' down in the British Trading · 
with the EneIJ1.Y ~ct, 1939 (2 & 3 Geo. VI, a. 89 ss. 1, 4, and 6). It is 
stated in section 15 that "enemy territorz means an7 area. whioh is under 
the sovereignty of, o~ in the oooupation of, a power with whom H11 Majesty 

-i• at war. Suoh territory, however, does not include an area ocoupied 
by Great Britain or by a power e.llied w1th her. 11 (See Oppenheim' 1 In
ternational Law, Vol. II, PP• 255,266.) It appears therefore that the 
British act, which is similar to ours in~ respects, reoognized that 

11 11the status of ene~ a.a uaed in the aot did not oontinue to taaten upon 
the inhabita.nts ot territory oooupied and oontrolled by the allied armed 
forces• 'rhe powers exeroised by the old sovereign aN a us pended during 
the oooupation a.nd, to a. oerta.in extent, a.re exeroised tor the time being 
by the nmnmander of the oooupying foroes. These foroes, including the in• 
cl.ividual member• thereof, muat ordinarily have oerta.in trade relationa with 
the inhabitants of the oooupied territoey, this being aooepted a.a a more 
civilized and just form of' the a.noient but now generally a.be.ndoned auatom. 
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of 11 li ving off the land." There are many transactions of a. private nature 
with the inhabitants whioh would appear to have little or no bearing upon 
the "enemies'" power to wage war, and the determination of what particular 
conduct of the oocupying peraonnel might tend to hamper the effeotivenesa 
of the occupation would seem to be a matter within the peculiar province 
of the oomma.nder of the occupying forces or his representative. His on 
the spot judgments of what measures are necessary and proper to be taken 
to best effectuate the purposes of the occupation a.re considered, both by 
international a.nd municipal law, to constitute pa.rt of the la.w of the oo
oupied territory and within applicable limitations of auperior law his 
ordinances and decrees a.s to the government of the oooupied territory a.re 
a sufficient regulation of the relations between the inhabitants and the 
occupants. lie see nothing in the Trading with the Enemy Act purporting to 
limit tnis power of the commander to control the action, of persons subject 
to his command who ID&Y properly be considered members of the occupying 
forces. (But see par. 328, FM 27-10, forbidding the use of official poai
tion for commercial tra.nsa.ctions for private gain in "hostile" country.) 
It ia our opinion that the Trading with the EneIDiY Act is not applicable to 
the facts and circumstances of this case and that the findings of guilty of 
Specification 21 Charge II, should be disapproved. It is therefore unneces
sary to consider other issues raised by the defense, including the question 
of whether the act we.a in full force and effect at the time of the alleged 
offense, and also whether the evidence established tha.t accused did not have 
a license from the President. 

Specification l of Charge II &lleges that the accused, during the timea 
mentioned, used his official position to '\.ttempt to trade ••• by conferring, 
exchanging correspondence and submitting plans ••• which was not directly 
oonhected with his military duties and would tend to interfere and hamper 
the proper discharge of his military duties." The evidenoe shows that, act
ing upon a. request of counsel for the Military Government to locate am.in
terview certain persons formerly connected with the Otis subsidiary, he went 
into the })-ench zone, examined the partially bombed plant, conferred with a 
Germa.n banker relative to a loan and made arrangements through a banker in 
New York to accept from the pa.rent company money to seoure the German loan. 
He wrote letters both to tbe p11rent company and to a ba.ni:er in New York urging 
the loan as a profitable buainess venture. All of these tranaaotiona were 
oa.rried on outside of official channels of oommunioation, indicating that 
his activities were not in line of duty. He ma.de a'propoaition to Mr. Scheel 
to procure the loan without assistance from interests in New York in consider• 
a.tion for an interest in the plant. We conatrue such a.cts a.nd oonduot as 
attempting to engage in •aotivity11 within the meaning pf AR 600-10 which 
was incompatible with his statu.s u an Army officer•. The defense contended 
that if Mr. Higgins, u legal counsel for the Berlin office, Military Govern
ment, did in fact construe accused's proposal as being "improper" he should 
have aa.id so and that by his silence he misled the ao~used. This argument 
ia untenable. A field officer of mature years could not reasonably expect 
a civilian, even though he were a lawyer, to advise him aga.inat violation 
of ·e.n Army Regulation presumed to be within the knowledge of all officera 
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of'"'the Ar,q. Nor did Mr. Higgina' conduct effeot'an ent;rapment (Cll 215630. 
Romero, 11 .IR 1). The financing of the plant wu not conceived by Mr. 
Higgina nor did he ma.ke any auggeation or do aey act to encourage aocuaed. 
Mr. Higgina wu entirely pa.Hive about the ma.tter exoept to adviae officials 
of -tne oompa.ey to refrain trom entering into t:JIY suggested plan to invest 
money in the German plant. The court was justified, from the evidence, in 
striking :Mr. Higgina Jl&Jlle from the apeoitioations alleging that he wu an 
agent of the oom~. · 

The conduct ot a.oouaed in at-tempting to finance the plant is shown 
not to ban been in any- Dlf.l1JlOr oo~ected with his military duties. and 
the testimoey ot :ur. Scheel shciws that aoouaed wu a.ttempting to wie his 
office in the :W.lita.ry Govel'll!lent to procure an interest in the plant. 
Although paragraph 2e, AR soo-10. does not ·~t out every type of •activity" 
whioh is inoompa.tible with ..the · status of an Army ottioer, aiv reasonable 
oonatruction of this reg.ulationwould indicate that accused's a.ttempt to 
procure the loan ~ a:o. interest in the plant wu auch •activity" u would 
tend to interfere and hamper the proper:. discharge of his milita.ry duties. 
Had the deal been oonsumma.ted, the fideli'ty required of aocuaed to the 
military eatabliahment would have been seriously compromised. The viola
tion of an A:rrrt:, regulation ha.a long been recognized a.a an offense w:xler 
Article ot War 96 (CM 293g25, ~. 20 BR ETO 329,336). An attempt to 
oommit an offense ia likewiae cha.rgeable under thia article (par. 1520, 
p.190, .MCM, l928J CM 298450, Ward, 22 BR (ETO) 297,305). · -

In addition to the iroviaion ot A.rrJrr Regulationa referred to aboft, 
the COlllDlanding 0.neral. European Thea.ter ot Operationa, had on 4 April 1946 
iaaued letter AG OOl OPGA prohibiting military peraonnel from using their 
preaenoe •here• to obtain or· lay plans to obtain aiv coomnercial advantage 
for themaelves or others. The term •engaging in busiX1e11• wa.a defined to 
include. · 

Ill). Acting ... agent. intermediary or conduit in any buainesa 
tranaaetion for gain in thia theater tor aI\Y peraon, firm. or 
oorporation. wherever located or planned to·be located," and. 

•o. Vsing tM J.:nq Postd System: or. other A:nrw oommunioatiom 
system-for aending or receiving oommunioationa relating to ~ un
authorized buaineu transacted, ol" to be transacted. in this theater.• 
(See Proa. Bx. 22.) 

1'here can be no doubt upon the evidence in this ca.ae that a.oouaed did· 
act u intel'Jll.edi&ey in a priw.te bulinesa deal,· that }\e acted as a oonduit 
in using th~ USA poatal system to_ oommunicate w1 th persona in turthera.noe · 
ot auoh unauthorized tranaaotion and that he ma.de definite propcaa.la which, 
it carried out. would haft given him an intereat in the Berlin aubsidiary 
of the Otia Elevator Compa.ny. We conclude that such conduct Tiolated both 
the Army Regulation quoted. and the direct!ft ot the Commanding General• Head
quarten European Theater.a.t'0pen.tiona. The acouaed 1a chargeable with know
ledge ot the proTiaiona of both AR 600-10 and the directive of the Commending 
General, Headquarter• European Theater ot Operationa, referred to herein 
(Cll 256497. Jaycox, 36 BR 269J CM 307097, Mellinger). , 
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It ia oonteDded by oounsel that in order to constitute a.n attempt,. 
something beyond mere planning and preparation 11 neceaaary. We belieTe 
thia to be a. sound sta.tement of the· law unless the word •prepa.ra.tion• 
11 intended to include overt a.eta oommitted in furthera.noe ot the intellded 
a.ot. Al detined in the court-martial manual. •a.n a.ttempt to oommit a. crime 
ia a.n a.ot done with intent to oommit tha.t pa.rtioular orime, a.nd forming 
pa.rt of a. aeries of aots whioh will a.pparently, if' not interrupted by oir-. 
oumsta.noH independent of the doer'•. will. reault in i ta a.ctua.l oommiaaion11 

(MCM. 1928,. par. 152!_, P• 190 (Clark)J w:ideraooring aupplied)•. 

The independent oiroumsta.ncea here whioh prennted e.oouaed trom 11 enga.ging 
. in busineU II to the extent Ot procuring & loan for and &n interest in the Qtil 
aubaidiary were (1) the wa.rning given by Mr. Hi.-ggi~ tc the .oompany and (2) . 
the refusal of Soheel to acoept the proposition beoa.uae he considered it to 
.~ .illega.l".·':·The a.ota oonstitqting the attempt were. the forwarding of the. 
letter• (outside of channel•). the procuring of New York and Berlin ba.nlcera 
for oonaurnma.tion or the deal and the numerous oonaulta.tiona a.nd propoaala 
leading to tina.ncing of the pla.nt. The only remaining a.eta required ta: 
oonaumma.tion of the deal were the depositing of the money with the 1ugge1ted 
persons and the forwarding of the receipt as suggeated by aoou,ed. . . . i-: 

6. Wa.r Department record, disclose that the aoouaed 1a .~9 years ot age 
, and married. He attended New York Lur School for two yea.rs and studied 
corporation law f'or two year• in oonneotion with the Chicago stock exchange. 
From 1923 to 1932 he wu ohiet sta.tistioia.n a.nd a.na.lyist 2r. a Chica.go busi
ness firm Uld from 1932 to 1942 he wa.a manager. L. N. Roaenbaua a.Dd Compa.ey. 
a New York financial syndioate. Aooused entered upon a.otiTe duty a.s a. 
oaptain. AC. AW. on 14 April 1942. was promoted to major on 9 June 1948, 
and to lieutenant oolonel on 14 June 1944. '.two available ef'fioienoy reports 
rate a.oouaed'a manner of' performa.noe of his military duties u exoellent a.nd 
on om report he i~ rated a.a superior. 

7. The court·wa.a legally constituted and ha.d jurisdiction oTer the a.o
ouaed and of the offenses. Eltoept a.a noted. no errors injuriously a.ttecting 
the substantial rights of aoouaed were oommitted during the trit.l. In the 
opinion of' the Bo

0

ard of Revie,r the record or trial 1• lega.lly suftioient to 
. aupport-the findings of guilty of Charge II and Speoitica.tion l thereot, but 

leg&lly insufficient to support the finding• or· guilty of Specification 2 
ot Charge IIJ legally sufficient to support the aentenoe. and to warrant con
firmation of' the sentence. Dismissal is a.uthorized upon conviotion ot a. vio
la.tion of Artiole of War 96. 
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MAY? 1941 

JAGK - CM 318858 lat Ind 

WD, JAGO, Washington 25, D. C. 

• TOa The Under Seoretary· of War 

-1. Pursuant to Executive Order No. 9556, dated Jla.y 26, 1945, there 
are transmitted herewith for your action the record ot trial am. the opinion 
of the Board of Review in the cue of Lieutenant Colonel James G. Fisher 
(0~901837), Air Corps. 

2. Upon•trial by general c~urt-marti&l this officer wu found guilty 
ot wrongfully and unlawfully attempting t.o trade and participate in buai
ness dealings with the Otia Elevator Compaey, a New York corporation, and 
ita agents, some of whom were shown to be eneJey" nationals, and with L. N, 
Rosenbaum, a resident of New York, by conferring, exchanging correepondence, 
and submitting plans tor the reorganization and refinancing of the company~• 
intere1ts in Berlin, Genna.xcy-, which activity was not· directly connected. 
w1th hia military dutiea and would tend to interfere and hamper the proper 
discharge of' his military duties (Spec. 1, Chg. II)J and of wrongfully and 
unlawfully and without license of the President attempting to engage in 
buainesa with oerta.in named German nationals knowing or having reuona.ble 
ca.use to believe that such pe.rsona were enemies ot the United Statea (Spec. 
2, Chg. II), both in violation of' Article of' War 96, He was sentenced to 
be dismiued the service, to be conf'imd at ha.rd labor, at such pla.oe u 

1 

the reviewing authority might direct for one ·year,"to forfeit all pay and. 
allmrancea dµe or to become due and to pay to the United States a. fine of 
two thousand dolls.re {$2,000), and to be further confined at hard· labor 
until said fine is·so paid, but not for more· than six months in addition 
to the one year herein.before adjudged. The reviewing authority approved 
the sentence and forwarded the record for aotion under Article of War.48. 

Z~ A. summary of the evidence- ma.y be found in the aocompa.nying opinion 
of' the Board of Review, I concur in the opinion of the Board of Review · 
that the record of trial is legally sufficient to eupport the finding of 
guilty of Charge II and Speoifioa.tion l thereunder but legally insufficient 
to eupport the finding of guilty of Speoitioation 2, Charge II. I also 
concur in the opinion of the Boa.rd of Review that the record of trial ii 
legally sufficient to support the sentence and to wa.rrant confirmation ot 
the sentence. · ' . / 

The evidence shows that during the period 1 August 194·5 to l Mt.roh 
1946 the a.couaed wu assigned to the Trade and Commerce Branch, Economic• 
Division, Office of the Military Goverment tor Germa.ey. In the French · 
&om of Berlin there waa a partially bombed plant which, prior to hostiliti•, 
we.a owned am operated by the, Otis Elevator Compaey- ot New York. In Sep
tember 1946 the legal oounael tor the Trade and Comnerce Branch, Mr. Grover 

14 

http:Germa.ey
http:dolls.re
http:oerta.in


(77) 

Higgins. gave a.ccuaed a list,of former employees of the otis subsidiary 
in Berlin and requested tha.t he interview such persons with a. vievr of 
employing them in the Military· Government. The aocuaed went to tho plant.· 
made a. survey of its condition, intervi81Jed German employees a.nd filed &· -· 

report w1th the legal counsel suggesting that money be borrowed to finanoe 
th• plant. Mr. Higgim filed the report a.way, a.n:l advised friends ot his 
who were connected with the ocmpaey to refrain from attempting to finance 
the plant. He did -this because he suspected aoouaed 1a motives. The accused 
then proceeded to write numerous letters to officials of the otia Compe..ny
in New York instructing them that $50,000 could be deposited w1 th one L. 
N. Rosenbaum, 566 Fifth Avenue, New York, and that he had arranged with a· 
Berlin banker to advance 500,000 reichma.rka to the-Berlin subsidi~ry upon 
.evidence of' such deposit. Aoouaed procured a Ge man banker to agree to a.d~ 
vance the reiohmarks and made e.rre.ngementa w1th Mr. Ros_enbaum to a ooept the 
money in New York•. The otis Elevator Company sent a representative ·to 
Berlin and·aoouaed explained the proposition to him. When the represent&• 
tive refused to accept the'proposition as outlined, accused proposed that 
for an interest in the company he would procure the loan locally without 
the deposit in New York. Thia plan was also rejected as being illegal. 
None of the transactions were carried on through official channels and the 
evidence shows that such activities· on accused's pa.rt amounted to an attempt 
to engage in business incompatible with his duties a.a an officer, and con
trary to Army regulations and theater directives. 

4. War Department record.a disclose that the accused is 49 years of 
age and married. He attended New York Law School for two years alld studied 
corporation law £or·two years in connection with the.Chicago stock exchange. 
From 1923 to 1932 he we.a chief-statistician e.nd a.nalyiat of a Chicago busi
ness firm and from 1932 to 1942 he was me.ne.ger, L. N. Rosenbaum and Company, 
a New York financial syndicate. Aooused· entered upon active duty as a 
captain, AC-AUS, on 14 April 1942, was promoted to major on 9 June 1943 
and lieutenant colonel on 14 June 19~4. Two.available efficiency reports 
rate aooused's manner of performance of his military duties as excellent 
and on one report h~ is ra~ed as superior. 

5. Three members of the court-martial which tried this case, including 
the president, reoommended to the reviewing authority that olemenoy be ex
tended. I reo0Il1Illend that the finding of guilty of Specification 2,·Cha.rge 
II, be disapproved, and in view of the fact that the illegal transaction 
was not in fact consummated, and considering accused's age and prior acoeptable 
record,~ recomMend that the sentence be confirmed but that the forfeitures· 
be mitigated to forfeiture or ~500 of accused's pay, that the confinement 
and fine be remitted, and that as thus modified the sentence be ordered 

' executed but that the execution of that portion thereof adjudging dismissal 
be suspended during good behavior. 

6. Consideration has been given to letters from !,:r. mward P. Felker, 
Elcecuti ve Secretary, Advisory Board, Office of War !Jobilizatio!l e.nd Recon-
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version. Washington, D.C.J Ur. L. J. Cullen, former chicago business 
exe·outive J and Mr. J. DeForest Richards, President of the Boulevard Bank 
of Chicago, Illinois, addressed to the Secretary of War, all of which 
attest to the prior good record and character of accused. On 17 February 
1946, Ur. Laurens G. Ha.stings, Attorney, 120_La Salle Street, Chicago, 
Illinois, appeared before Board of Review No. 2, ma.de oral,arguments in 
behalf of aooused, and filed a brief. · 

7. Inolosed is a form of action designed to carry into effeot the 
foregoing recommendation should it et with your approvt.l. · 

CM 3188.58 

4 Inols THOMAS H. GREEN 
1. Record of trial Major General 
2. Form of action The Judge Advocate Generai 
3. Ltr fr Mr. L.G. Ha.stings 

to SW, 20 Feb 47, w/3 
incls 

4. Brief filed by Mr.. He.stints, 
counsel for aooused 

( o.c.M.o. 111, 20 Llay 1947) • 
• 
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WAR IEPARrMENr 
In the Oftice of The Judge 1dvocate General 

Wash~ton, D. c. 

JA.GH - CK 318873 10 APR ,941 

UNITED ST1TES KCRE! BASE CC!.!W.NDl 
v. } Trial by o.c;M., convened· at 

) Headquarters Korea Bue Cca
Privates 1BRl L. ilLIE (RA. } mand, 1PO 901, 31 October 1946. 
13237484) and RALPH COIE:MAN ) Alli.a a Confinement for three 
(RA. 14211994), both of 3295th (3) months .and forfeiture of 
Quartermaster Ser"fice Compaey, l i60 for one (1) month. Cole- . 
1PO 59 :mans Confinement for thNe 

. ' ~ (3) months and forfeiture ot 
) $42 for one (l) month. Pung · 
) Song Stockade, 1PO 59 

---------~---OPINION of the BOARD OF REVIEW 
HorTE?STEIN,SOLR, and Sll:rr:a, J'IXlge AdvocatH 

.. 
1. The record of tr:ial 1n the case of the above-named I oldiers has been 

eDmined 1n the Office of The Judge Advocate General and there found 
legally sufficient to support the timings and aenteace u to accuaed 
Coleman, and legally .sufficient to support the findings, but legally 
insufficient to support the sentence in part, as to accused Allie. 
The record bu now been examined 'by the Beard of Review and the Boe.rd 
submit• this, its opinion, to The Judge AdYocate Geritral. 

2. 1ccuaed Allie 'WU tried upon the followi.ng Charge and Specifi• 
cationaa · 

. 
CHARGEa Violation of the 86th Article of War. 

Specificationa In that Pvt Abra L. Allie, RA. 13237484, 
3295th Quartermaster Senice Companr, A.PO 59, being 
on guard and post ·as a sentinel, at Post 1/25, QM 
Depot, Inch'on, Korea, on or about 2215 hours., 3 
October 1946, was tcwn sleeping upon his poet. · 

http:followi.ng
http:CC!.!W.ND
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He pleaded not guilty to, end was found guilty ot, the Charge and the 
Specification. No evidence of previous convictioM was introduced. He 
"WU sentenced to be confined at bard labor for three 11ontha and to for
feit· two-th1rd8 ot his base pay for a like period. The reviewing author
ity approved only so much of the sem:.ence as provides for confinement at 
bard la.bor for three mont;ha an:i fa:-feiture ot $60 per m.ont;h far one month. 
1s thus modified the i,ent;ence wu ordered executed. The Pung Song Stock
ade, APO 59, was des~nated as the place of oonfinlmint. The result of 
trial Wl,S publiBhed 1n General Court-uart.1&1 Orders No. 14, Headquarters 
Korea Baae Commnd, 14 December 1946. · 

.3. The record ot trial 1s legally 1uft1c1ent to sustain the find
ings ot guilty, am that portion of the sentence 811 modified bJ the 
reviewing authorit7 which providee tor confinement at bard labor fr:,r 
three months• The only question iresented far consideration u whether -
the approved forfeiture of pay 1n the ..-ount ot $60 tor one month 1a 
le~. ' 

4. It is pr0Ti4ed by paragra:Eil 104.k, :Manual tor Courta-uart1al, 
1928, that •a court shall not by a •~le sentence 11h1ch doe1 n~ , 
include dishonorable discharge adjudge against an accused a forfeiture 
ot pq at a rate greater than t1ro-thirde of hia pq pei• month * * *•• 
Paragraph 87l?, Manual f<;r Courte~ial, page ?6, I,rovidea tbat •ti. 
pun1$hlnent imposed by tbs aem:.ence aa mitigated or remitted ma.st be 
included in the sentence aa imposed by the court and should be om 
that the court might bave imposed 1n the cue." 

5. The charge sheet shon that accused enl.1ated 29 April 1946, 
that he had no irior aervice or aey Class F deduction1 and that his base 
pay 1a $9) per month. However, this amount includes tlS .oo tor foreign 
,emce pay, which pq doe• not accrua in &llJ period. during· which ac
cused 1a confined pur.auant to a sentence which bu bMn l&1rtullJ' ardend 
executed (Sec 402 (8), Bull JlO, Jan 1945, p ?)• There.tore, dwimg 
confinement accused will be po.1d0!1¥t7S per aont.h, and $SO 1a·the • 
max:lmum torfeiture i-r aonth which th• court r:,r tbe Nv:lew'1111 autho:r1t7 
could legall.y' impose. , , 

6. For the ~asons !Stated abOTe the Beard ot Re~in u at the 
opinion that the record ot trial 1.1 legalq 1utt1cient to eupport. onq 
10 much of the 1entence aa pt'O'fidea fer confinement at bard labcr tor 
three months,· and tarfeiture ot .$SO tur one month. 

2 
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J.A.GH - CM 3188?.3 let Ind 

WD, JAGO, Washington 25, D. C. APR 2 81947 
TOa The Under Secretary o! War 

l. Herewith transmitted for your action under Article ot War so¼, 
as amended by the act ot ~ August 1937 (SO Stat. 724J lO u.s.c. 1522) 
and Executive Ord.er No. 9556, dated 26 ll&y 1945, is the record ot trial 
in the cue o! Private Abra L. J.llle (RA. 1.3237484), 3295th Quartermaster 
Service Company, APO 59. · 

. 2. The Board ot Review is o! the opinion that the record ot trial 
is lega11¥ 1u!ticient to support only 10 mu.oh o! the sentence, as moditied 
by the reTiew~ authority-, as provides tor confinement; at hard labor for 
three months, and forfeiture o! $50 tor one month. I concur 1n the opin
ion ot the Board, and tcr the reasons stated 1n the opinion, recanmend that 
10 much o! the aentence, as modified by the reTie,ring authority, as is 1n 
excesa o! con.ti.Mment; at hard labor tar three month.a and i'arf'eiture ot i50 
pay be vacated am that all rights, i,rivilegea and propertl" o! which the 
aocuaed baa been deprived ey virtue o! that portion of' the aentence vacated 
be restored. 

3. Inolosed 1• a form of action designed to carry into et.tect the 
above recommnDation, should such action meet with your a~oval. 

2 Incl, "'Tl!CIUIS • GREEN 
1 - Record of Trial Major General 
2 - Fann ot Action The Judge 1dvocate O.neral 

( a.c.M.o.' l.5.5, 2 lki/iy 1947). 





WAR DEPARTMENT 
In the Of'fica or The Judge Advocate General 

Washington., D.c. 

JAGN-CK .318921 

UNITED Si'.A.TES 86TH INFANTRY DIVISION ~ 
v. ) Trial bf a.c.11., convened at 

Private LONNIE A.. FBJ!SSON 
) 
') 

llarild.na, Rizal Pro'rl.nce., P.I., 
21 November 1946. Dishonorable 

(38735066)., Compe.ny- J., 
311th Engineer Con:bat 
Battalion.· 

) 
') 
) 

discharge and confinement f'or 
two (2) rears and eight (8) 
aontha. D1.ac1plinar;y Barracks. 

J HOIDOO by .the. EWRD OF REVlllV 
JOHNSON., BRACK and IDYLESi_Judge Advocates 

' 

l. The record of trial in the case ot the soldier named above 
haa been examined bf the Board ot Review. 

2. The accu.sed was triad upon the following Charges and Speci.1'1-
cations a · 

CHARGE ra Violation ot the 96th Article ot war. 

Spec1.fication 1: In that Private Lonnie 1..- Presson, Co. A., 
311th Engineer Combat Battalion, a prisoner in the 86th 
Infantry Dhision Stockade., A.FO 450, did, at Mar1ldna, 
Rizal, PI, on or about 1530 hours 25 September 1946, 
threaten to strike Private M1.guel L. Espinoza, 86th 
Military Police Platoon, a sentinel in the exec:u:tion 
ot his office, with an iron bar. 

Spec1fication 21 (Finding of Not Guilty). 

Speci.tication 31 In that Private Lonnie A.. Presson, Co. A., 
311th Engineer Combat Battalion, a prisoner in the 86th 
Infantr.r Division Stockade, APO 450, did, at Marikina1 
Rizal, PI, on or about 8 October 1946, attsnpt; to strike 
Private Kenneth s. Grimes, a sentinel in the execution 
of his duty, in th!t !ace with his f'i.st. 
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CHARGE II: Violation of the 65th Article ot war. 

Spec:l.fication: in that Private Lonnie A. Presson, Co • .A.., 
311th Engineer Combat Battalion., a prisoner in the 
86th Infantry Di.vision Stockade., APO 450., did at 
Mar:Lkina, Rizal., PI, on or about lS.'.30 hours., 25 
September 1946, assault Corporal Lawrence R. Sudlow, 
a noncommissioned o.t'i'icer who was then in the execu
tion of his office, by striking him on tba chest with 
his fist. 

CHARGE llia Violation of the 69th Artic;Le of war. 

Speci.i'ication: In that Private Lonnie A.. Presson, Co. A, 
· 311th Engineer Conbat Battalion, a prisoner in the 86th 

Infantey Di.vision Stockade., APO 450, having been duly 
placed in con.t'inement in the 86th Division Stockade, 
on or about 2 August 1946., did, at :Marikina, Rizal, 
FI, on or about 11 October 1946., escape fran said 
confinement before he was set at liberty by proper ~ 
authority• 

. .A.ccussd pleaded not guilty to and was found not guilty of Specification 
2, Charge I, guilty ot Charge I and Specification 1 thereunder., except 
the words ltwith an iron bar, 11 substituting therefor the words, "with a 
shelter tent pole," of the excepted words, not guilty, of the substi
tuted words., guilty, and guilty of all other Specifi_cations and Charges. 
He was sentenced to be dishonorably discharged the service, to forfeit 
all pay and allowances due or to become due, am. to be confined at hard 
labor, at such place as the reviewing authority might direct., for two 
years and eight months. The reviewing authorit;r approved the sentence., 
designated the Branch United States Disciplinary Barracks, Camp McQuaide, 
California, as the place ot confinement, and .tonrarded the record ot trial 
pursuant to Article ot War 5<>¼ 

,'.3. It is the holding of the Board o.t Review that the record of trial 
is legally sufficient to sv.pport the finding of guilty as to Charge II and 
its Specification; and Charge Ill and its Specification. It is therefore 
deemed necessary that only the evidence relative to Charge I arxi Specifi
cations l and .3 thereunder need be considered in this holding. 

With respect to Specification 1, Charge I, the record ot trial 
sh01rs that the accused and Private Brewington were in solitary confine
ment., guarded by Frivate- First Class Miguel Espinoza; that accused picked 
up a shelter tent pole; held it· at his side, and came out of solitary 
confinement to eat (R. 10). "'Accused held the pole as a walking cane, 
did not have a threatening manner toward Espinoza, did not threaten to 
strike him, and did not act like he wa~ going to strike him (R. 11). 



As w Specil'ication J, Charge I, the record of trial shows that 
Private Kenneth c. Grimes had been in charge of a group of prisoners, in-

. eluding accused; had just signed the prisoners over, am had been relieved, 
although he was still wearing his brassard (R. 12-U). Just after turning 
his detail o~er the accused approached him, and after an exchange or re
marks., accused swung at him, but missed (R. U). The two were about 
three paces apart at the time of the incident (R. U). 

· 4. The accused, after having been advised of hia rights as a witness., 
elected to remain silent. No ~vidence was ottered by the de.tense, 

S, 'l'he accused was round guilty ot threatening to strike Private 
First Class Miguel Espinoza, a sentinel in the execution or his duty., with 
a shelter tent pole. A reading .or the record or the testimony ot Espinoza.. 
clearly negatives the commission of the alleged offense. There is no evi
dence in the record of trial whatever from which the court could draw a 
reasonable inference that such an offense as charged was committed by 
the accused. The finding therefore., cannot be sustained (CM 212.505., Tipton,
10 BR 2:37., 245). 

'l'he record ot trial established that after being relieved of ·h:1.a 
duty as sentinel Pr1vate Kenneth c. Grimes was approached by the accused., 
and after an exchange of words, accused struck at Grimes. The evidence 
clearly shows that' at the time of the alleged of.tense Ori.mas had been 
relieved from duty as a sentinel and no longer retained that status 
(CM 195778., LaVal, 2 BR 301). However., the record does clearly 8how that 
the accused did assault Grimes and is sufficient to support. a finding of 
the lesser offense of assault, the maximum sentence for which is three 
months conf;i.nement at hard labor and forfeiture of two-thirds pay per 
month for three months. Par. 104~ MCM, 1928, 

6. For the reasons stated the Board of Review holds the record ot 
trial legally insufficient to support the findings or guilty 0£ Speeifi.
oation l of Charge I, legally sufficient to support the findings 01' o~ 
so much or Specification J of C~ge I as finds accused guilt7 or an 
assault at the time and place and upon the person alleged., lega~ suf
ficient to support the findings of guilty or all other Charges and Speci
fications, and legally sufficient to support only so much of the sentence 
as provides for dishon9rable discharge, !'orfeiture of all pay and all01Jances 
due or to becoma due., and confinement at bard labor tor a period of t•o 
years and three months. 

~~i'...::.:~~.,c...p~~~~::::.::::::::.., Judge Advocate. ~--~ 

Judge Advocate. 

Judge Advocate. 

.3 
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318927 
JAGN CM 3l892l 1st Ind 

?ID, JAGO, Washington 25, D. c. 

'l'Oi The .&.djutant General, Washington 25, D. c. 

1. In the case ot Private Lonnie .&.. Presson (38735066), Company A, 
311th Engineer Combat Battalion, I concur in the toregoing holding ot 
the Board ot Review and for the reasons therein stated recommend that 
the finding ot guilty ot Specification lot Charge I be disapproved, 
that· only so much ot the finding ot 'guilty ot Specification 3 ot Charge I 
be approved as ti?\ds accused guilty of an assault in the manner, at the 
time and ·place and upon the person alleged, and that only so much of the 

· sentence be apprOTed as involves dishonorable discharge, torteiture ot 
all pay and allowances due or to become due,. and confinement at. hard 
labor tor two years and three months. Upon taking such action execution 
ot the sentence will be authorized. 

2. Thie office has been ad.vised that the 86th Infantry Division 
has been inactivated, in view ot which it is recommended that a War De
partment Qeneral Court-Martial order be published. A draft of such 
General Co~t-llartial Order is inclosed. 

3. The return to this office ot the holding together with copies 
ot the published War Department General Court-Martial Or!i~ 1a requested. 

.. ·•.2 Incls THOMAS H. GREEN ..,
Record ot trial Major General ~ • 
Draft ot GCMO The _Judge Advocate <klgeral i:- -

~ . . .. ~- ,,• 

o.c .:u.o. 154, 2 lilay 1947) • 
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(87)WAR DEPARTMENT 
In the Office of The'Judge Advocate General 

Washington, D. c. 

MAY l 9 1947 

JAOQ - CM 318935-
. 

UNITED STATES ) SAN FRANCISCO PORT OF EMBARKATION 

Trial by o.c.v., corrnn-4To l 
at Fort llaaon, Calitornia, 

Lieutenant Colonel RUSS ) 16 December 1946. Dia
T. WHIT& (0-422515), ) missal atJd total forteit
Transportation Corps. ) ves. 

. . 

OPMON of the BOARD OF BEVID 
JOHNSON, STERN and SCHENKEN, Judie Advocates - ~ 

1. The record ot trial in the cue of the Gtficer named .abon has 
been examined by' the Board ·of ReTia1r an4 the Board submits tiu.s, 1ta 
opinion, to 'The Judge .AdTocate General~ 

f 
2. The accused was tried upon the follow1ng· Charge and Specifica-' tions & · 

CHARGE_a Violation of the 96th Article of war. 

Spe.citication la In that Lieutenant Colonel Russ T. White, 
Transportation Corps, did, at Camp Stoneman, California, on 
or ab011t 7 May 1946, -.rongf'uU,- conwrt to his own use and 
benefit one Sheman Clq aDd Compaey- console combination 
radio-phonograph, well knold.ng that said radio-phonograph 
was a possession of and under the control of the United 
States tor its use in the military service•. 

Specification 2& (Finding of ·Not Guilt7). 
' 

Specification 31 In that Lieutenant Colonel Russ T. White,. 
Transportation Corps, d.1-d, at Pittsburg, California, on . 

.or about 29 June 1946, ~ongtuU,- and unla~ sell and , 
• delinr to Yajor Lyle ». Markh4rt, IGD, one Shel'lll&n Clay' 

and Company- console combination·radio-phonograph of the 
value of about one hundred sennt,r dollars ($170.00), •ll 
knowing that said radio-phonograph was possessed b;r and 
under the control of the United States for its use in the 
milltar,. -serTioe• · 

http:knold.ng
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Accused pleaded not guilty to all specifications and the Cba;-ge. He 
was found guilty of the Charge and Specifications l and 3 thereo.t and 
not guilty' of Specification 2 of the Charge. No eTidence of preTious 
convictions was introduced. He was sentenced to be dismissed the 
serTice and to forfeit all pa:, and allowances due or to become due. 
The revielr.i.ng authority- approTed the sentence and forwarded the record 
of trial for action under .Article of War 48. · 

3. Eyidence !or the Prosecution. 

Building K.-314 at Camp Stoneman, California, had been used fm: 
sometiJm! prior to April 1946 as a dormitol'Y' for ciTilian telephone 
operators {R. 10):. Except for a few Govemment,-issue items such as 
blankets, comforters, and, linen, the furnishillgs o.t· this building wre 
of a'comme't'Cial or civilian type (R. 38) and included a combination 
radio-phonograph supplied by- the Gonrnment .tor which Captain Dennis 
Hall, Post Signal Officer, was the accountable officer {R.10}. Captain 
Hall had been in the Arrrr:, 13 years as an enlisted man, three 79ars as 
an officer, and ns thoroughly experienced regarding responsibility and 
accountability .tor GOTernment property' {R. 22-23). . . . 

. . . 
Accused llho was the Executin Officer at Camp Stoneman {a, 39) and 

Captain Hall were quite friendly, often haTing coffee together in the · 
mornings (R. 39). ~ing the l)8riod between 19 April and 20 }lay 1946, 
Captain Hall Tisited Building K..314 senral times with accused .tor the . 
purpose of determining whether the building was adequate as quarters tor 
transient ofticers {R. 11). During 9ne of these Tisits l accused re
marked that he would like to "ban". \R. 12, 19), •own• \R. 38), or 
"borrow" (R. '.39, 65) the combination radie>-phonograph. Hall replied 
that there was 'no reason 1ri,;r he couldn't have it because he •was goini 
to turn it in" {R. ~, 112) as he had been advised that someone would 
take over the property in this building (R. 114),:. ·, . . 

A.t some subsequent date not later than 29 May- 1946 bet-nen 1000 
and 1200 {Jl. 20):, accused and Captain Hall carried this combination set 
f'rom Buildfng K-31.4, placed it in tha back ot accused's car, and dron 
to accused's home (R. 14, 46); 1n Pittsburg, California (R. 83).· ·When 
they were ready- to retmn to the post, accused Hid, 11 Let•s take this 
one_back so I can get it out of the waytt (R. 14). Captain Hall there
upon picked up an "old cabinet radio" {subsequen~ identified, and 
·hereinafter referred to, as a ~ic radio) {R. 14) which was in the 
garage connected with accused's home (R. 14, 10?)•.This L,rric radio was 
placed in accused's ear which he dron back to camp, stopping in .front 
of Building K-314 {R. 14, 112) • Captain Hall carried this IJric radio 

2 
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into Building K-.314 and placed it in the same room .from which the combina-
tion model had been removed {R. 108). , ·. 

I • 

Hall made no statement to accused as to whether the transaction was 
a loan or a trade, but.Hall "took it .for granted it was a loan" (R. ,321 
109), although no mention was made b7 either accused or Captain Hall 
about a memorandum receipt {R. 12, 22, ·109), Hall explaining that he 
often issued Signal-Corps propert7 such as telephones without receipts
(R. 23). . . 

" 
AReceiving Report was introduced in evidence {R. 6,5) showing that 

Captain Hall receipted .for a "Radio, Combination, including records, 
-~ .Q!: equal• on 20 July 1943, cost price $18?.7.5 (Ex. A). Captain Hall 
stated that the combination set mentioned in this Receirlng Report was 
placed in Building x;..314; that he could not recall its exact trade name; 
that it was similar to the combination set introduced in n:Ldence {Ex. B); 
that he had onq one co?ljbination set on his records (R. 64-65), and the · 
trade. name thereo.f was not shoffll thereon (R. 64). Captain Hall stated that 
he did not know o.f his "personal knowledge" that the combination set was 

· .Government propertT (R. ,32), but he thought it ns (R• .42}, and he carried. 
it as such on h1s property records (R. 108}'. , . . 

Towards the end or l!ay', Captain Hall receind orders to attend school 
at Carlisle Barracks, Pennsylvania. He immediately telephoned accused 
who directed that he call Fort Mason about a relief. Lieutenant Newman 
and Lieutenant Villarreal arriTed and Hall transferred his propert7 to them 
(R. 1,5). Prior to leaving Camp Stoneman, Captain Hall asked accused about 
the radio ~d he replied that "he would ~e care of 1t11 (R. 161 66). 

According to CaptaJ,n Hall, the relining officers did not •get around" 
to.checking thA room in Building K-314 where the combinaticn set should 
have been, · . ·ha did not tell them this set was at accusedts home, and 
did not have an:r caiversation rlth the111 concerning it (R. 291 6,5). 

About 29 June 1946, accused told.Captain James_)!;. Reynolds, IGD, Camp 
Stoneman, that the home he then occupied was going to be for rent and 
it was desired that the party who rented hie home purchase appro~tely 

, $350 worth of his 1'urn1ture_. This was more than Captain Reynolds desired 
to pay so he passed the in.formation on to Major L.rle M. Markhart who was 
also a member of the Inspector General's Di"ri81on, Camp Stoneman (R. '.50-Sl, 
58). Major Markhart and Captain Reynolds went to accused's home and before 
making.· a decision, inquired whether the price included the combinatiOD 
radio-phonograph 'lfhich was in the ~oom (R. 51). Accused responded that t.hi8 · 
radio would be 175 additional (R. 51, ss-59). Major Markbart £inal]J' agreed 

3· 



(90) 

to buy the furniture and the radio for $425 (R. 52, 58) and gaTe accused 
a check for $,300 as a dovm payment (R. 52). Accused excepted a table 
and a lamp from the sale, explaining that the former belonged to the 
officers' mess and the latter; to some other club on the post (R. 52). 
Both Maj ar Markhart and Captain Reynolds identified 11Exhibit B" as the 
combination set involved (R. 5.3, 59).. . 

Captai~ Robert Villarreal and ·Lieutenant Henry E. Nnm.an identified 
"~bit en as the. Lyric radio set which they found in the lounge f Build
ing K-.314, 'When they took OT'er Captain Hall•s property (R. 711 ??J, and 
Captain Hall testified that "Exhibits B11 and ~en "looked like" the 
combination set and the ½'ric radio mentioned in his testi.moey (R. 1.31 
14, .36-.37) •. The accused also identified 'Exhibit B as the combination set 
involved (R. 82-8,3). · 

_ Two men llho were familiar w:1,th radio values testified that in May-
June 1946, the combination set (Ex. B) had a value of about $125-175 and 
the Lyric r.adio (Ex. C) had a value of about $10. The value or the · 
combination set would vary somewhat according to its condition but eT811 
if neither the radio.. no:r the turntable 11ere working, it ll'OUJ.d be worth 
more than $50 (R. 4g...,e.9, 60, 62). On cross-.examination, one expert . 

. testified that he based his valuation on market conditions in San Francisco 
and was not familiar with conditions at Pittsburg, California (R. 6,3). 

4. Etldence for the Defense. 

Accused was adrlsed in open court of his rights, elected to be sworn 
as a witness, and testified as rollona 

From· April to June he was Executive officer at Camp Stoneman (R. 80). 
He always liked to tinker with things (R. 8,3). and about March, he bought. 
a portable phonograph 'Which would not work, so he asked Captain Hall to . 
r1.x·it, which he did. He told Hall that he was searching tor a cabinet in 
lfhich he could install tliis phonograph and a Halikra!'ter S-29 radio which 

. he owned (R. 80). .A.bout that time the cainp c~der decided to con~rt 
Building K-.314 to a BOQ tor field grade officers (R. 81). The station 
com_plement was to assume responsibility- for the property- in this building 
which was previously charged to Captain Hall (R. 82). No mention was made 
or the radio combination or radio cabinet during the jJispect1.ons of this 
building but during the cours• of a connrsation with Ha.11, "mention was 
made that ha had the radio and I could have it if ,I' ftnted· it11 • They both 
then entered Building K-314 and accused saw the combination set for the 
first time {R. 82). In company with Hall, they removed the combination set 
from Building K-314, placed it in his car, 11 dro"'f'8 out of camp to my house 
and put the radio in my- house" (R. 82-8,3). This was done in the morning,. 
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the top of accused's car was do11I1, and no attempt was made to. conceal· 
the radio (R. SJ). . 

. While en route· to his home, accused explained, •I suddeitly recall 
aslQ.ng· how much that radio was going to·cost me. I wasn't interested in 
the radio and phonograph part, all I wanted was the cabinet part. Captain 
Hall said, •Have 7ou ~ot a radio? Well how about the one you han?• 
I said, •Mine works - yoUJS don't~· ·.All I need .is a cabinet. Itll trade 
JOU••• (R. 83). · 1 • _ ... 

. Upon arrirlng ·at the house, the tr_atie was. consunmated (R. 84). In 
a. subsequent description o.t' this incident, accused explained that Hall 
knew frQn preTious talks that accused had Cl.'upright cabinet and without· 
hartng seen same, He.l.l said.f 111,11 take :that and you can have this 
cabinet" (R. 96). 1 · · • 

· There w,re no Government markings 'oa this radio (R. 83) J Capt.lJ.n · 
· .Hall Mnr mentioned that it was Government propert,' CR. '87); did n~ · · 
ask for a receipt lR. 83), and gan accused no reason to belieTe it w.s 
Oonrnmant.property (R. 83). He assumed the transaction was a trade and 
•atnc~ personal between Captain Hall and J111'Hlt" (R. 84). 

On cross-,xam1nation, accused stated it is not good procedure to 
utermingle Gonrnment and personal property··and general.q speald.ng, he· 
would check propert,y-in a Gonrnment building to ascertain tor certain· 
whether it was Govermnent property-. He tuz,-ther stated, howner,·that it 
an.-o.tticer offered to sell him a chair in a Gonrnment building and said 
it was his chair, he would not ~oubt the ,Officer (R•.~94). He did not 
recall 'Wbat Captain Hall said about the .radio being his personal property: . 
but he. •gue me a good impression 1 t was h1a property-, otherwise· I, · . · 
wwld not be willlng to .make the trade. *** I formed 1111' conclusion. 
bowing Captain Hall's habits ot haTing a nuJRber .of items here, in his . 
. office, and the film library" (R. 95)~ Accused stated that in addition, 
while inspecting t.hi• build.1ng, HaU had pointed out Tarious items · 
which 118re his personal propert,". (R. 87). • · · 

Accused did not think it •peculiar• that Captain Hall 11'01lld trade 
a ccimbination set for an old radio (R. 92-93) •. ,He u:plained that the 
radio 1n the ~Qnbination set 'WOUld not work, the phonograph had a bent 

. rod, and the exterior of the cabinet required a complete refinishing
CR. 84). iltoi•tbttr, he spent fin or· ten hours or· his 01111 time and at 
least t37 of his aoney- on ·this -combinaticm set (.R. 85-86). (It was . 
stipulated that accused had epmt at least $18.98 !or repair -irork on 
this combination set (R. 631,.) The !Jric radio, on the other hand, was 
in good, working condi~on (R. 84) and ·he- therefore thought that he was 
givi.Jlg Captain Hall a •square deal• but •naturallJ', I· thought I was 
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., 

getting the best of the deal because I was especially interested in the 
cabinet" (R. 94)• 

-
Captain Hall neTer mentio~ed the radio again to accusedm~ f!:7) 

but on l2 November 1946, accused phoned Hall 11 to satisfy a curiosit.r I 
had" about charges against Hall. During an ensuing meeting, Hall askE!d 

· accused why he had· sold the combination set and he answered "because I 
considered it mine on the trade" CR. 90). . 

• ,.-,I" !• . • 

Captain Robert Villarreal, Signal Corps, testified that he took 
oTer part of Captain Hall's acco~table _property but not the radio-phono
graph.- Ho1118ver, he was "present with Lieutenant Ne111!lail 'Whan an inapec-

. tion lfSS made of Building· K..;.314; that the_ Lyric radio was in the lQungES 
of the build1ngJ that 'When Lieutenant Newman' asked Captain Hall about 
the "combination" sho11Il on the list, the latter stated that the turn-· 
"tab~'portion was in th• dgnal office in Building lt-Jl2; that witness 
stepped across the street and brought the. turntable to Building' K-314 

•and that Captain Hall stated that the Lyric radio· and the turntable con-· 
·stituted the e~inat:i.on radio-phonograph with 1¥hich he was charged 
(R. ?o-72), . 

-··. 
. . . Lieutenant Henry E. New.man testi.f'i_ed that be assumed responsibilitr 

tor the "non-standard Signal Corps.property-" charged to Hall; that he . 
checked the propert;y- in Building K-314 with Captain Hall and Captain· ' 

• Villarreal (R. 96). When they came to the radio-ph~ograph combination 
on .the list, Captaµi Hall pointed to the Lyric radio and said "There it 
is - the record playing .attachment is onr in the Signal Office" . 
(R. 72, 78). Lieutenant Ne1111l.atl signed for Hau•s property including the 
combination set, that other _articles (Ta6uum oleaner, electric· toaster 
and some.smaller articles) nre later found missing and Captain Hall made 
adjust.ment by- pay-ing for them (R. 78) • · · . . , . . . .. 

Colonel Lotiis R. Rapp, CMJmanding Officer, Colonel David H. ·Allen, 
Commanding Officer of the Onrseas Replacement Depot, and Captain Joseph 
L. Judsc~, SJA, all of Camp Stoneman, .t,estitied that accused had a good 
repitation tar truth, honesw, and veracity- ,(R. 96, 100, 101). Colonel 
Rapp litated that accused performed his duties in an e.f't1cient and . 
capable manner, was given a superior rating, and was awarded the Array 
Commendation Ri12_bon for ~s. handling o.f' men -returning .from overseas dur
ing the Christmas 1945 season (R. 99-100). 

· ·-rn rebuttal, Captain Hall ~stitied that ha did not know 'Whether 
the combination set ns world.'1.g when it was removed from Building K-314 
(R. 211 64), ·that it had been repaired at a Gonnun.ent repair shop 
sometime prior .,to 19 April CR. ,321 42) and that the cabinet was not 
scratcped or damaged (R. 21). · 
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. He testified that. quite sometime before this incident., accused 
told him that he was looking for a cabinet in which he could install·a 
radio'of his own (R. 19., 105).· He did not remember., however., harlng 
told accused that he had found a cabinet for him (R. 105}. He denied 
haTing told accU8ed that .the. combination set. belonged to him or ha~ 
made arrr statement that might be so interpreted (R. 104-105). He 
denied having an7 personal property' in Building K-314 but did have . 
personal property" in the signal office (R. 102). He denied arrr conver
•ation Niarding a·trade and had nenr seen the l,yrio radio until after 
the ccmbination se1; was delivered to accusedts home· (R. 104). 

On· 12 NOYember 1946., when he met accused pursuant to the latter's 
phone call Hall asked wb;r accused had sold• this radio and· accused an
S118red., lfl(ell., you 11as gone., ;the property' was transferred., I was learlng, 
and I just sold it• (R. 37, 38., 40). The Lyric radio did not have any 
attachments (R. 105) but ~here was a "reproducing arm., turntable., and 
record changer" :1JJ. the signal o!!~e. This was later seen by Captain 

. · HaU. near the Lyric radio in Building K-314., but he did not lmcnr who 
brought it to that building. The l.yri,c radio and the turntable •re not 
8Upposed to be the combination set'· on his property- NQords; he did no.t 
intecd the Lyric radio as a substitute tor the combination set (R. 108) 
and did not •pawn (1t) -oft on Lt. Villarreal and Lt. Henman as the 
canbination set11 (R. 106-107). 

s. a. The prosecution's evidence clear:q established and accw,ed 
admitted that sometime between 19 April and 20 liq 1946., accused re
mond a combination radio-phonograph from Bu1Jd1ng IC...314., Camp StonemanJ 

· took it to hi.a home .ot! the post; and .on 29 June 1946, sold it tor · 
$7s.oo. The on:q- questions involved. area · 

(a) Was the property •a possession ·o! and under the control 
of the United States for ita use in the militar;r service•, _and 

(b) Did accused ~ow, or have reason to believe that it was 
property ot that type'? · 

b. "Exhibit B11 was identitied as., and admitted to be., the 
radio-ph'o°nograph combination involved in this case (R. 53, S9., 82). ·This 
set was a Sherman-Clay console (R. 13) but Captain Hall•s property records 
did not show the trade name of the combination a.et with llbich he was ' 
charged (R. 64.). Exhibit J. reflected that in Ju.q 1943,. Hall received a 
·combination set described as •Fada or equal"., purchased with appropriated 
funds. Hi.a testimooy was that tbs set mentioned in this recei~g report 
was placed in Building K...:314; tpa~ he · did not recall the name ot the set 
but it was like Exhibit B and he had onq one combination set on his 
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' . 
records (R. 13, 64-65). · He first stated that he did not lmow of his 
•personal knowledge" that this set was Gonrnment propert;r (R. 32) but 

• be thought it was (R. 42), and he carried it as such on his property 
records (R. 108). From this accumulation of erldence,· the court was 
justified in finding that the -comb:lnation set 11as a possession of and 
under the control ot the United States for it., use in the militar.r 
serrice as alleged. ' ·· · 

.. · g_. 'Whether accused knew that the property was of that .type 1a 
a question of inference. According to the testimony- of Captain Hall . 
and accused,· neither bad ver-r much to sq at the· time the set ns re
mo:ntd from Building lt,-314•. Captain Hall _testified that he made no state
ment to accused as to whether it was a loan or: trade but that he con
sidered it a loan (R. 32, 109). Accused considered it a stric~ . 
personal· trade between Hall and himself CR. 84). · Tb.ere were no Govern- . 
immt· markings on the set and Hall gan him no nason .to belien it ns. 
Govel'Ilillent propert,r (R. 84). On 'tbs other .hand,· accused had ,-ears ot 
experience nth OOYermnent propert.f' (R. 79-80) and he 'stated t.M.t he 
1f0Uld generally check property in a GOTer:nmen~ building to.ascertain 
whether it lias GOYernment or priTata propert.T', honver, it an officer 
told him that some particular thing was bis ·personal, propert.f', he would 
not doubt the officer (R. 93). He then indicated that Hall did not 
make any direct statement that the combination set was his personal 
property" - ha on~ gave ac"cused.such an •impression", baaed on Hall's · 
habit of having a r..~r ot personal itema in his signal office (R. 95) 
and his identify1ng various items as his pe;i:s_pnal property- in Building 
K-314, which Capt.a~. Hall deD:1ed. .· : . - . _ · . 

. . , ' . . .. 
Expert testimony' indicated that the ·c001bination set ns "W'Orth ,, 

1125 to $175 "llhereas the Lr.ric_ set was worth only $10. , Accused testified 
that Captain Hall accepted the trade befon he had seen· the Iqric eat. ' 
In spite of accused's feeling that it was a •r.quare deal• (R. 94)~ the 
di.tference in values ·of the two sets ns such as to raise a doubt 'in the 
mind Of 8 reasonable man that one YOUld dispose of his personal propert.f" 
on that basis•. 

·r 

Factors fnorable to accused are that Captain Hall had El hab~t at 
keeping personal p:ropert.f' on the post, that Hall picked out certain 
personal items in ~ll1Jd1ng K-314 (according to accuse<tbu:t·.denied by Hall), 
that. the set was removed i'rom Building K-.314 in broad 'daylight, and . · . 
that captain Hall's nracit;y was attacked by contradictory test1m0117 ot 
the two officers. 1l'ho took onr Captain Hall's property• , 

Factors againat accused &;rt his ;years ·of experience in the. Jirrrr, 
his own admission that he would general.ly' cheek propert;y_in Government _ 
buildings, his admission that Hall ~ gave him the impression that it · · 
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was personal property1 his failure to make any inquiry as to cost · 
1.llltil he was taking the set to his home 1 the extreme diff'erence in 
values between the two sets and hia failure .to include the combination,. 
set as part of his persontJ.l. furniture 'When he first ottered said 
furniture f'or sale. · 

There is an irreconcilable dispute in the prosecuti~n and dete~e 
erldence as to accused's knowledge that the property: in question be
longed to the United States. .Honnr1 the court within its prorlnce 
saw fit·to reject the·explanation given b,r the _accused and found him 
·guilty as charged. The evidence as a 1mole leads us to the conclusion 
that the court was justified in its decision and the findings &N amp~ 
.supported by- the evidence 1 · , 

. 
The court found the accused guilty' ot two specifications. charging 

conversion and sale ot this combination radi~phonograph. No value is 
alleged. in_ the speci.t:ication charging c0!1T8rd.on but theN -ns compe
tent. etldence· that it was worth more than $50.00. 'The value is not ot 
prima.ey importance- inasmuch as the Table of Max1mum Punishments does not 

' app:cy to officers. · ·,: · . 
- ; . . . .,. .J • '~;:..:: .. > ~,..· • • ._. . . .. 

· g,. · Captain Joseph L. Judson was called. as a character ldtness tor 
the.accused. The record or trial tP• lOl) omits~ reference to the _ 
nearing of this wi:~ess but the omission ot the :oath did ·not injuriouaq 
affect the rights of the accused. • • · 

6. The accused in this case is 35 7ears old1 married, and bas one 
child eight 7ears old. He graduated. from High School in J.935. Be 

· saned from 1930 to 19.33 in the 147th Inrant17 (National Guard). In 
October 19391 he joined the ll?th Field A.rtill.el'7 (Al.ab_.. National Guard) 1 
sening ·as Regimental Supp~ Sergeant and Regimental Sergeant Major. . · 
This unit was inducted into Federal serTice on 25- November 1940. On .9 
June 194lj _accused was commissioned as a second lieutenant. He; was pro-· 
·moted to _ld.eutenant Colonel on 15 April 1945 and ha.s alwqs receind etti
ciency ratings 0£ Excellent and Superior. He sernd overseas tor 18 
months in New Guinea and the Philippine Islands. He -was awarded the Bronze 
Star Medal· and is authorized to ftar .the JJ:,aq Commendation Ribbon1 two · 
~ttle ·stars1 and tlie Philippine Liberation Ribbon and star. He is a · 

. graduate o:t the Adjutant GeneralIs School and Command and General swr 
-S~hool, and has applied for a co~ssion 1n the Regular Jnrr. 

7; The court 1f'&8 leg~ constituted and had ~isdiction ot the 
person and the subject matter. No errors injuriousq af'fecting the 
substantial rights of the accus~d were c~tted during t,he trial. For 
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the reasons stated, the. Board ot Rerle,r is of the ·opinion ·that the 
Ncord of. trial is leg~ sufficient to support the findings of guilt;" 
and the sentence, and to warrJmt confirmation of the sentence. Dis
missal is authorized upon conviction of a violation ot kticle of War
96. . ..• 

10 



J.AGQ ;,. CM 318935 · 1st Ind 
'> 

1'ID, JAOO, Washington 25, D. c. · MAY 1:1 '.'. _1947 
·TO: The Under Secretary of War 

l. Pursuant to Executive Ord&-r No. 9556,· dated May 26, 1945, there 
are transmitted herewith for you:r action the record of trial and the 
opinion of the Board of Review in the case of Lieutenant Colonel Russ T. 

- 'tlhite (0-422515), Transportation Corp~. _ · _ _ _ · 

2. Upon trial by gener~l cour"Hartial, this officer was found guilty 
of wrongfully converting to his own use and benefit on or about ?Ma.7 
1946 a radio-phonograph combination~ property of the United States (Spec. l) 
and wrongfully selling the same, lmow:l.ng that it ,ras Government property ' 
(Spec. 3), both in violati~n of Article of War 96. He was sentenced to. be 
dismissed the service aI}d to forfeit all 'pa:f and allowances due or to 
become due. The renewing authority approved the sentence and .forwarded 
the record of trial pursuant to Article of War 48. 

3. A summary of the evidence may be .found in the accanpan;ying opin-' 
ion of the Board of Review. The Board 1s of the opinion that the record 
of trial is legally .sufficient to support the findings and the sentence,_ 
and to warrant confirmation thereof. I concur in 'that opinion,. 

4. While Executive Officer at Camp Stoneman,· accused, with the · 
assistance of the Post Signal Officer, removed a combinatio;n radio-phono
graph, value $125,· from a Government buil~ing on the_ post, took it to 
his home, gave "in exchange" a $10 cabinet radio, which was·placed in the 
building from which the ,combination set had been removed. About six 
fteks later, accused sold this combination set tor t75, along _with his. 
personally-owned furniture. Accused testified that he did not lmow that 
the set was Government-01'Iled and. thought that 1 t was the Signal Officer• s 
personal property, and that-th~ Signal Officer authorized the taking• 

. ·The court's findings of guilty.indicate that it did not believe accused's 
sworn testimoey, and there is ample evidence t,o suppQrt the interenoe 
that he did know it was _Government propel".V• '~~~li;:_:·1_"!·,C' .. . . 

. ... . -- .. 

5. This officer· entered the krey- through the National Guard. He 
has a good reoord. He ·was awarded· the Bronze Star Medal. His etticieney 
ratings were consis_tently excellent and superior. · · 

6. A conversion of Government property appears to have been com
mitted, aggravated by an attempt by· accused _to place_ the blame on an 

ll 

http:lmow:l.ng


-----------------------

officer under his supervision. (The Signal Officer was punished under 
A.W. 104 by reprimand and forfeiture of $140 of his pay.) I recommend 
that the sentence be confirmed but in view of the circumstances and the 
good record of the accused, recommend that the forfeitures be commuted 
to a reprimand and forfeiture of $100 pay per month for three months; 
and that the sentence as thus modi.t'ied be carried into execution, but 
that the execution of that portion of the sentence adjudging dismissal 
be suspended during good behavior. 

7. Inclosed is a form of action designed to carey this recommenda
tion into effect., should it meet wi_th your. approval. 

Cll 31893.5 

~\. 
THOMAS H. GREEN 
Major General 

2 In.els. The Judge Advocate General 
1~ . Record or trial 
2. Form of action 

( o.c.M.o. 2101 11 June 1947)• 
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WAR IEPA-'ffi'MENr 
In the Office of The Judge Advocate General 

Wash~m, D. c. 

JAGB - CK 318936 
,\; f •·. p ·04-
.;, ht"t, i.., I' 

UNITED STATES ··) FI.YOO DIVJSION, Am TRA.?BPCJ?r CCIIMA.ND 
.) .... ) Trial bf o.c.ll., convened at 
.) Randolph Field, Texas, ~ 

First Lieut.1nant RUSSELL ) December 1946. Dilmiaaal 
M:. POl'TS (0-'70.3309), Air ) and continemaut; tor two (2) 
Corp ) yean 

. OPINION of the BQ\RD. OF REVIEW 
HOl'TE?BrEIN, SOLF, and SJOTH,' Judge Advocates 

1. Thi Board ot Rniew bu examined \.be record ot trial in the cue 
ot the otticer named above and aublits th:Lt, its opinion, to Tbs Judge 
Ad"YOcate Guaral. 

· 2. The accused wu tried upon the tollOlfing Charge and Specili
cati0111 

CHARGXa Violation ot the 94th Article at War. 

Specii'ication1 In that First Liaut.enant Russell M. Pot.ts, 
Air Corps, did, at Randolph Field, Texu, on er about. 
16 September 1946, teloniousq take, steal, and carry 
a~, the following described articles 1 

Nop,nclature A,mount 

Class 0,3-A 

4004-.40~-72042 Propeller, wood, 6 1 • 2 ~ 46.00 

Claas 0)-C 

Breaker, circuit, toggle 8 16.00 
type, $PST, Spec• J.N-<:n • 
Switch J..asy. low trawl .l 
limit. 
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Nomenclature Amount ~ 

Class 08-A. 

7700-320000 .Fan-alee., desk and bracket 2 28.40 
type, AC, oeclllati~ 16n, 
uo-v, 60 cycle. 

Class 17-B 

7900-0159JO Bar 1ocket ext. 3/81 11q,. l .32 
dr. 5" • 

7900-015950 . ·Bar socket ext. 3/8" sq. -1 .)6 
dr. 8" •. 

?900-076500 Caliper outside micro. l ll.00 
2.3n grad. l-10000, 
ratchet stop. 

7'1:J0-07661:/) Caliper outside micro. l 8.81 
3-411 grad. 1-10000, 
ratchet stop. 

7900-087500 Chest tool ma.ch. 20 x 8- 2 13.74 
1/2 X 1.3", .Kinne~ tJpee 

7'1:J0-241950 Drill elec. 1/4" cap. l 20.10 
universal current.· 

?9()()..i29798l. File r(?taiy medium cut, 2 1,14 
1/4" &. shanlc, ll/64" 
di&. cut. 2-1/8• length. 

7'1:J0-297985 File rotary med. cut 1/4" 2 1.16 
dia shank, 15/641 dia. . . 
cut 1-5/8" length 

7'1)0-297989 File rotary med. cut 1/411 2 1.88 
di.a shank, 7/16" dia. cut. 
l-9/16" length •. 

_7'1J0-2.97998 File rotary med. cut 1/41 2 . 3.02 
dia shank, 5/8" dia. cut. 
1-3/8" length. 

7900-321)20 Frame hack-eaw 8-121 adj. l .32 
?900-361720 Gage ieleacope 5/12-¾2". l 1.so 
7'1:J0-361750 Gage telescope .1/2-3 4"• l l.80 
7'1J0-361810 Gage tele1cope 1-1/4-2- l 2.40 

1/8". 
7900-361780 Gage telescope 3/4-l•l/4". 1· .,.os 
?'1:J0-361840 Gage telescope 2-1/8-3- l 3.00 

1/2"
?'1:J0-361860 Gage telescope 3-1/2 - 6• l 4.79 
7900-,02540 .. ·l .34.Hammer-tna.ch. ball pein 8 

oz. 
7900-411+496 Hammer-pneu. riveting otf- 2 102.00 

set handle slow hitting. 
7900-436700 Hoist chain spur 'gear, l- l 54.20 

ton 
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Nomenclature A:viount ~ 

7'IJ0-469840 · Kit-tool, Kennedy type, l6 l 1.15 
X 7 X 7e 

?CX>0-557000 Pliers flat nose non-e ide l .62 
cutting 51 • 

·7'1YJ-55'17?0 Pliers jewelers cutting l 1.91 
4-l/2" 

/ 

7~-560160 Pliers je118lers round nose l. .65 
411 

7900-560400 Pliers jewelers snip nose l .57 
5" 

?S00-563.340 ·Pliers water pump packing 1 .62 
nut 9-l/2"•

7'1YJ-6337E/J Rod end meas • fiat end 211 • l 1.30 
79YJ--6337W Rod end meas. flat end 3". l 1.50 
7~--65539J Saw hole 3•. l 1.76 
7900-655450' Saw hole 3-l/4"• 1 1.76 ·,
79J0-663SW ScrelldriYer CLCJ3 l-l/21 • r ,10 
?W0--666630 Screwdr1Yer ottset double 1 .14 

end 611 • 

7'1JO.Tfl45l0 Tape rule 721 • l 2.00 
?W0-1798500 Torch weld~, Smith #2. 1...et 25.20 
7900-835380 Wrench bait· O.E. 9/16 x 1 .70 

9/1611 • 

7~60 Wrench box 3/8 x 7/16"• 1 .:,s 
79JQ-836490 Wrench bait l./2 x 9/16"• 1 .39 
79)0-836520 Wrench bait 5/8 x ll/1611 • 1 .67 
79YJ-e57660 Wrench pipe adj• 8". · l .55 
7900..e,5769J Wrench pip, adj. 10" • l .7, 

Class 17-C 
' 

JF-.4071 Multimeter, tut aet. l 23.9,4 

Class 17-B 
7900-74189() .Tachcaeter, band, 300 1 36.00 

tT> 151000 RPM. 
79QO-e54262 Wrench CEDH 9/16 x s/s•. l .90 

• 
Class 18 

8030~H97ES? Puller-etandard ball bearing. 1 70.00 · 

Class 1g-c 

Tire, tube .,nd wheel. (Estimated price.) 2 40.00 
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Ncgenelature Amount 
Class 24 

Flux, all purpose brazing, l lb. .7; 
can 

Class 29 

6700-179850 ·eaater-metal chain, 2• 8 1.44 
b&J¥i rubber. 

Quartermuter 

Typewriter, non..port&ble ).2• carriage, 1 75.00 
Underwood,, Ser• Ho. .'.3684026-12. . 

Ordnance 

51-C-J SS4•lS Compound, anti-.treeze. 2-gal. 3.06 

or the total value of $619.97, propert,- ot the United 
States furnished and intended fer the military senice 
thereof. 

He pleaded guilty to the Charge and guilty to the Specification except. 
the figures ~619.97, ot the excepted figures not guilty. He ns found 
guilty ot the Charge and guilty of the Specification except. the words 
am figure1 "7rpj-55mO, Pliers jewelers cutting, 4-1/2, l, $1.91, 11 

and 17~-361860, Gage, telescope, 3-1/2--8, l, $4.79" and."'$619.97,• and 
aubstituting fer tht figure "ti619.9?1 the figure •$613.l?," ot the 
except.ad words and figures not g'llilt7; ot the substituted words and 
figilres guilty. He wu sentenced to be d1sm1ued the service, to pq 
to the United States a fine ot five tho~and dollars, to be confined 
at bard labor at such plaee as the reviewing authority ~ direct tor 
ten years, and to be further ccmfined at hard labor until said fine 
is so pa.id, but tor not mare than one year, in addition to the ten 
years thereinbefore adjudged. The reviewing authority approved ~ 
so much ot the sentence as provides tor dismissal from the service and 

· contiDement at hard labor far a period ot two years, and forwarded the 
record ot trial fer action 'llllder Artiole ot War 48• 

I 

3. Notwithstaming the. plea or guilty entered by the accused, the 
. proeecution called a number ot witnesses and offered pi-oo.t u to all 

elements of the ottense. A complete S\lllll!l.&ry of the evidence may be 
found 1n the review ot the Staft Judge Advocate, Randolph Field, TeXQ, 
dated 6 February 1947. In view ot accU1ed'1 plea ot guilty, the toll~
ing brief stateu:snt ot the pi-oeecution•s evidenoe is considered suf'.t1c1ent 
background for the questions to be discussed in this opinions 
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The accused was Property Officer and issistant Bue Maintenance Ot
ticer in the Base Shops at Randolph F:leld., Texu (R 43J Pros Ex 54-55). 
A.bout 25 September 1946., he came im,o poseession ot the typewriter des
cribed in the specification (Pros Ex 51). This machine had been broken 
am., u the result of a Report of SUMey., had been ordered salvaged and 
dropped .trom accountability (R 33; Pr08 Ex 55). 1ecused !ow>d tbat it 
could be Npaired., and bad the work done in the Bue ShOpl (R 34-37J 
Pros Ex 53)., taking the typewriter to his quarters after it bad been 
reapired (PrOI Ex 55). The remainder of the property listed in the 
speeitication., with the exception o.t the two items excepted b)' tbe 
f~s., as to which no pr-oot was offered., comiated of toola &Del 
supplies which were Government· property (R 13., 1S-33J Pr01 ED 2-5~., 
54-55) and were ta.ken by the accused trcm the Base Shope (Pr01 Exs · 
54-55). At the time the item.9 were taken., the accused had signed 
memorandum receipts fer them (Pros Exs 54-55). The property- in 
question was found in a footlocker belonging to the accused (R 8., 12) 
and in acCW1ed's trailer (R 9., 14). He 11:SJHngq submitted to the 
search ot his footlocker and trailer and .treel.7 admitted to inflstigators 
that sane of this Jropel"t7 belonged to the Government and that be had 
taken it from the Base Shops. (R 8, ll-12., 14). The values listed in 
the specitication are the original cost prices., as listed in GOTern-
Dtnt stock list catalogues (R 18-33). · · 

4. At the instance o.t the defetuse, it was atipllated that if 
Lieutenant John J. Wooster, Medical Corpe, a psychiatrist, were in 
court., he would testUy aa .tollowa a 

a 11. The above Da111ed o.t.ticer, a combat ffteran, a 
referred .tor evaluation before a possibla court
martial. 

"2. Examination reveal.a considerable dependenc,
and insecurity with anxiety resulting. Tbere ie, 
however, no evidence of psychosis~ 

•3. This officer 1a capable of ditterentiating 
right from wrong., adhering to the right., and 
conducting his own defeme with counsel. 

•4. Di.lgnoeisa .lnxiaty reaction - moderate • 
.. Incapacity - minimum. 

L(J) - Yes •.•• (R 42). 

The-accused, having been apprised o.t.hia rights to testify or re
main silent, elected to take the stand, and testi!ied under oath that 
he entered tbe A.nrv as an aviation cadet on 24 ipril 1943, that he is 
21 years old, and has been an o!'ticer for about three years. Prior to 
being assigned to Randolph Field, be had been hospitalized due to an 

s 



az,..xiety state (R 4.3) • Arter his release from the hospital, he was de
tailed as a primary instructor, but was grounded 'When it was found that 
he W8.8 still 1n an anxiety state. On 6 J~ 1946 he was assigned as · 
Air Corps Maintenance Officer and Property Officer at the Base Shops, 
Randolph Field (R 43). He had never had any experience in this type 
of dutyJ and received no training in it. At various times he had seen 
others, includ.i~ officers eenior to him, have private property repaired 
in the shops, and remove GO'lernment property from the shops• The great 
majority of the property which he is charged with misappropriating n.s 
condemned and had been sent to salvage (R 44). The property he took 
from the shops was Government property and he took it without perinis
aion, with the intention to keep the majority of it and return some of 
it (R 45). 

5. Larceey has been defined as the taking and carrying any, by 
trespass, of personal property which the trespasser knows to belong to 
another, with intent to deprive such owner permanently of his pr0pert1 
therein (YCll 1928, par J.4%) • · _

' . 

The first question presented for con,ideration is whether the prop
erty was taken b-.f trespass. The accused, after having signed memorandum 
receipts for the property in question, appropriated it to his own use by 
removing the property to his quarters, with the intentien of keeping "the 
majority of it.11 It, by virtue of his position u property ofticer and 
by signing the receipts when the property was issued to him, be had ac
quired poesession of the property, there would have been no trespass, 
and a timing at guilty or larceny could not. be sustained. It has, 
h0118ver, been held,.repeatedly that an of!icer of the A.rm:, has mere · 
custody, and not. possession; or property coming under his care as a 
result of his of'.f'icial post.ion, am that a cQnversion of euch property 
to his own uae constitutes larceny (CM 'Jl7.3Z7, ~i CM 25210.3, 
Selevitz, 33 BR 383, .394J CM 268478, ~, 44 Bi 291, 294J CM Z7554?, 
Garrett, 48 BR 71 (104)). The findings are, there.tore, supported by 
the recar-d of' tr:lal. 

Where an officer has been convicted of larceny, the value· ot the 
property stolen is immaterial for the purpose of' fixing the length of 
confinement (CM 267247, Bewley, 43 BR 359, .362). It is, however, 
material when comideriilg the appropriate J2l!.2.! ot confinement; for 
no person may be aentenced to confinement in a penitentiary for larceey 
of property of a value of' fifty dollars or less (CM 259545, fu?D, 38 
BR 365; CM 226579, Evan.,. 15 BR 125)• 

The accused pleaded guilty to the specification, except; the figure 
11$619.97, 11 as to which he pleaded not guilty. The value of each item 
listed in ths specification was alleged therein, and the values as al
leged totaled $619.97. It his plea of guilty be considered as admitting 
the value or each iten, his plea of not guilty as to the total value 
"WOuld be completely inef.teetive. The latter must, therefore, be con
•1.dered u pla.cing in issue the entire question as to value of the item8 
listed in the specification. It 1a therefore proper that we consider 
the sufficiency o! the proof as to value of the property stolen. 

6 
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The o~ evidence as to values was the testimony ot Captain Baldaut, 
Base Shops Maintenance Officer, who testified as to the original cost of 
each item. Original cost, or replaceJt2nt value, is the proper measure 
of value of distinctive articles o! Goyernment issue which, because ot 
their character, have no readily determinable market values (Cll 194353, 
Hyden et al, 2 BR 133) • The evidence adduced by the irosecution showa 
that the items of Jroperty listed 1n the specification were articles 
which were obtainable on the civilian :market. Captain Baldaut.testitied 
as followsa · · 

"Q• Is all this property known to you to be Government 
property? 

"A. To the best or m:, knowledge the Government has 
property identically like this. 

"Q• Ia property similar to this furnished and intended 
fer the Government,, use thereon 

' .
"A• It is·•" 

'· 

It must, therefcre, be assumed that the items had a market Yalue which 
could be ascertained, am such market. value 1s the proper meaaure of 
'ftlue (Cll 200002, Gilbert. 8 BR .389,; CV 208481, Ragsdale, 9 BR l3J Cll 
209131, Jacobs, 9 BR 69; CM 21298.3, Dilslfo;:th. lO BR 265; CM 21376.5,
Kl'ueger et al, 10 BR 283J CM 218143, Panetta, ll BR 373). 

In Cll 192408, Qin:, l BR 357, the property ilIYolved eonsiited of 
articles of uniform, issued ~ montm before and probab~ used to 1ane 
extent prior to loea. The Board of Review there heldt 

•such being the fact• it cannot be said that the 
proof llhOll'B that the lost property 1l'aS of value 

. equal to its list pr.-ice. Inasmuch as the articles 
were iuuad and, presumptiveq, nre still use!ul 
at the time ot loss, it may N anumed that they 
wen of some value." 

ilthough Nplacement value 1s now the proper measure of value as to 
articles ot uniform, the above statement 1s, in GUr opinion,__.applicable 
to the instant cue. The accused testified that the gnat majorit7 ot 
the propert7 had been condemned aJXi aent to 1al'Vage. As to the type
writer, it ns established that the machine had alreaey- been ordered 
salvaged as not being repairable. Even salvaged propert7 11· not, hOW'8ver, 
without value. By the accused' 1 on test imoey, a ome ot the salvage waa 
to be "sold out by the pound as metal." Hence, while the record of 
trial 1s i.gally imutticient to support • o much ot the findillgs ot 

7 
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guilty as pertains to the value of the property stolen, it is lega~ 
sufficient to support a findiilg of guilty of larceny of the property 
described, which was property of some value, not 1n excess oft~ 
dollars. 

6. The accused is 21 years of age, a high school grad1,1&te, married 
and has one child. The records of the Oftice of The Adjutant General 
show his ser'fice as follows a Enlisted as an aviation cadet 5 Februar;r 
1943 and discharged on 2.3 December 194.3 to accept a commissionJ appointed 
a second lieutenant, Anrr:f of the United States on 24 December 194.3 and 
entered active duty the same date; promoted to first lieutenant, 15 
November 1944• He served 1n the European Theater of Operations from 11 
March 1944 to 4 August 1944, ~ing .31 :missions and 2ll canbat hom'8 u 

. a navigator of a heavy bomber. On 15 missions, he was fiight navigator. 
}l4, baa been awarded the Distinguished ~ing Cross and the Air Medal with 
three Qlk Leaf' Clusters, and is entitled to wear the European..,.trican
!!iddle Eastern Theater Ribbon with two European .lir Offensive stare. 
His efficiency index to .31 December 1945 was ,36.2· (very satisf'aet017). 

7. The court was legally constituted and had jurisdiction of the 
person am offense. No errors iJljurioualy af'teet~ the substantial 
?'~hta of the eccuaed 11'8:re cO!!!lllitted. In the opinion of the Bee.rd of 
Review, the record of trial is legall.¥ sufficient to support o~ so 
much of the findings of guilty as involves a !Wing that the accuaed, 
did, at the ti.me and place alleged, take, steal and carry awa;r the prop
erty described 1n the specification, with tm except.ion of the property 
exec,pt,ed 1n the findingt1, all of which was of sane value not exceeding 
~- dollars, property of t.he United States turniahed a:rxi intended 
fer the military- service thereof., legal~ sufficient to support the 
sentence am to warrant; confirmation thereof. Dismilsal is authoriv.ed 
upon conviction of' a violation of the 94th .lrticle of War. 

Judge Advocate 

, Judge Ad"focate 

, Judge Ad-,ocate 

8 
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JAGH - CJL Jl.8936 1st IndI 

WO, JAGO, Washington 25, D.C. APR 2 81947 
TOt The under Secretary of War 

l. Pursuant to Executive Order No. 9556, dated 26 May 19451 

there are transmitted herewith for your action the record of trial 
and the opinion of the Board of Review in the case of First Lieu
tenant .Russell ,M. Potts (0-703309), Air Corpa.

' .. 

2. ·upon trial by general oourtT'martia.1, this officer was found 
guilty of larceny of Government property of a value of $613.17, in · 
violation of .Article of Wa.r 94. Re was ientenced to be diamisaed · 
the service, to pay~ fine of five thousand dollars, to be confined 
a.t hard labor!'or ten years, and to be further confined at hard labor 
until payment of the fine, but ·not more than one year in addition to 
the ten year• theretofore adjudged.'' 'Xhe review:ing authoritv' approved 
only so much of the sentence as provides for dismiasa.l and confinement 
at hard labor for two years, and forwarded the record of trial for 
action under Article of Wa.r 48. 

3. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion t:ti,at the 
record of trial is legally sufficient to support only so much of the 
findings of guilty as involves a.finding that the accused did, at the 
time and place alleged, ~ake, steal and carry away the property de
aoribed in the specification, with the exception of the property ex
cepted in the findings, all of which was of some nlue not exceeding 
twenty dollars:,· property of the Unit~d Sta.tea furnished and intended 
for the military service thereof, legally sufficient to support the 
sentence encl to wa~ant confirmation thereof.· I concur in that opinion. 

The accused, Property Officer of the Base Shops at Randolph 
Field, Texas, took a number of salvage items of Government property, 
to~ which he·waa responsible, from the shops to his home, where he 
employed them for his awn personal needs. He testified that he in-· 
tended to return some of the items, but intended to keep the majority 
ot them. 

I reoommend that only ao much of the findings of guilty 
be approved as involves a finding that the accused did, at the time 
and place dleged, take, steal, and carry away the articles described 
in the apeoii'ioation, with the exception of the property excepted in 
the findings, property of the. United States, furnished and -intended 
for the military service thereof, of aome value not to exoeed twenty 
dollars, that the aentenoe a.a modified by'the reviewing authority be 
confirmed, but that one year and six months of the confinement imposed 
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.. ~ ·:---

JAGH - CM 3189361st Ind-. contd. 

be remitted in view of the age of accused and his creditable 
combat record. I further recommend that a United States 
Disciplinary B&rra.oka be designated as the place of confine-· 
ment. and that the sentence a.a thus modified be oa.rried into 
execution. 

4. Inclosed is a torm·or action designed.to oarry the tore
·. going 1"9oommendation into efteqt~ .should auoh reoomnendation meet 

-· with your· approval. · · ·· - ·· · 

THO H. GREEN 
l(ajor General 

2 Inola 'l'he Judge Adv~ate General 
1. Record ot trial 
2. Form of action 

ca:~;:--i4;--;-;;;-1947):--
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WAR DEPAR'll:ENT 
In the Office of The Judge Advocate General (109) 

Washingtori., D. c. 

JAGQ - CU 318975 

UNITED STATES ) 
) 

v. .r 
... } 

Private JAMES C. THOMAS,JR. } 
(44125575}., Headquarters 
Battery-., 331st Field Artil

} 
}' 

lery- Battalion. ~ 

1 MAY 2 0 1947 

'86TH INFANTRY DIVISION 

Trial by G.C.M• ., convened at 
J4arikina., Rizal Province., PI, 
6 December 1946. ~ishonorable 
discharge (suspended)., and con

·!'inement for one·(1) year and 
three (3) months. United 
States Discipl.inaey- Barracks." 

OPINION o:t the BOARD OF REVIEW 
JOHNSON, STERN and SC.HENKEN, Judge Advocates 

1. · The record of trial in the ease of· the above-named soldier has 
been e:x:am1ned in the Office _of The Judge ,4dTOCate Genet-el and there found· 
legal.11' insufficient to support the findings and sentence. The record-has 
now been examined by the Board of Review~ ~e Board submits ~, its 
opin~on, to The Judge .Advocate Gen:eral. • 

2~ Accused was.tried upon the follOll'ing Charges and speci:ticationsi 
,, 

CHARGE .Ii Violation of the 61st Article of War. 

Specif'icatioot In that Private James C. ·Thomas Jr. Headquarters 
Battery 331st Field Artillery- Battalion did, without proper· 
leave absent himself .from his camp at Grace Park., Rizal 
Province., P.I. from about 0100 hours l Novembe~ 1946 to 
2,300 hours 6 November 1946.. • . 

-
C~ _I;! ·_Violati~•of ~ 94th Article of_ War. _ 

·specif'ieat.ian: · In ·that Private James c. Thomas Jr. Headquarters 
Battery- 331st Field Artillery- Battalion did, at Grace Park, 
Rizal Prortnee, P.I. on or about., 21 October 1946 fe"lon-, 
ious~ take., ·steal, and carry away one Cal. 45 pistol Serial 
Number 1933715 value about $,38.00., the propel'ty of the · 
United· States Government furnished :tor ths militar;r service 
thereof. · · 

CHARGI Illi Violation of the 96th Article ot War. 

http:legal.11
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·Speciticati~: · In that Private James c.. Thomas Jr. Head-
. quarters Battery 331st Field ArtIDery Battalion did, at 

Julies Snack Bar, Paranaq,ie, P.I•., on or about, 6 No
vember 1946 unlawtul.lJ'·carry a concealed weapon, Viz. a 
Cal. 45 pistol aerial number 1933715. 

He pleaded not guilty~ and 11as found guilt;r of all Charges-and spec1-
'i'ieatiom. Evidence of tiro prni011S convictions was introduced. He 
was·sentenced to be dishonorabq discharged the serrl.ce, to forfeit all 

-.pa;r and .allontices due or to become, due, and to be confined at hard · 
labor,· at such place as the reviewing authority may direct, for one 
~ar and three months. ·The reTining authority approved. the sentence 
and ordered, ·it executed, suspended the execution of that portion thereof 
adjudging dishonorable discharge until the soldier's release trom con
finement, and design&ted the Branch Uni~d- Sta~s Disciplinary Barracks, 

· Camp McQuaide-, Calilornia, u the place of confinement.· The result of 
trial was published in General Covt-Martial Orders No. 65, Headquarters 

. 86th Intantr;r Division, 27 December 1946. 

· ·. - 3. ·· The ~ question to be considered is the propriety of the in
iestigating officer acting as de.tense counsel. The papers accompaeying 
the record of trial sh011 that-the charges were- in"f8stigated b:, Major · 

.Philip H. Riedel~ Jr. (Report of Invee:tigating 0£.ticer). Major Philip. 
H. Ried.el, Jr., was the regula.rq appointed defense counsel of the court · 
1rbich-tried the accused (a.·2), ana he signed the record.of trial as 
dtiferuse counsel· (R. 8). The record of trial .contains the ·following 
statement: •The accused stated he desired to be de.tended by' the regu
larq appointed defense counsel"· (R. 3). The trial judge adTOCate an
nounced that ·the charges -nre investigated ey ~jor Philip 11. Riedel, Jr. 
(R. 3).. It appears :trom tbe report or investigation accompan;ying the 
record of. trial that Major Phillp.H. Riedel, Jr., recommended that ac-
OU8ed be tried ey general cour~tial. · 

In CM. 284066, llejie, tbe Board ot Review _saids 

RAJ.though at the begimli.Dg-ef his trial the 8CCUBed1 in 
respon:,e to a question ey the. Trial Judge Advocate, stated that 
he wished to be de.tended by' the regularlj- appointed defense 

. counsel, • cannot assume from this anner that the accused appre
ciated the tull significan°' ot such a choice or that he realized 
the. inconsistent position in which defense counsel,. would be placed. 
Defense counsel, on the one hand, by his SW"Orn statement asserted 
his belief in the guilt of the accused and, on the other hand, 
entered for the accused a plea ot not guilty and undertook the 

2 
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duty of conducting the defense with undivided fidelity' and 
by all honorable means known to the law. To expect the court 
to hear the accusedts testimony, without being prejudiced by 
the defense counsel's pre-trial actions as the accuser, is to 
require the performance of a mental feat beyond the compass of 
ordinary minds. Article of War 8 provides that, •No officer 
shall be eligible to sit as a member of such court when he is 
the accuser 1 • Thus military law .forbids the accuser to sit 
in jud~ent upon the man he has accused. For equalzy- good 
reasons, the law forbids an accuser to purport to defend the 
man he has accused •.For an accuser to serve in such incon
sistent capacities is unfair to himself, unfair'to the court, 
and a mockery of the requirement that h~ must serve the ac-

, cused with 'undivided fidelity' and by all 'honorable and 
legitimate means lmO'ffll to the law1 • 

In CM 3158771 Ellis, the Board of ReTiew said: 

"*** It follows that when the• investigating officer then takes 
up the side of the defense he has placed himself in an incon,,, 
sistent position which is incompatible "!ith his prior view of 
the matter as investigating officer. We do not mean to say 
that in no event is it permissible for an accused to be repre- . 
sented in his t'ttal by, the officer who made the formal pre
trial investigation of the case; indeed, to so hold could veq 
well constitute an abridgement of the right of an accused person 
to be defended. by military counsel of his oll/Il choice. What n' · 
do hold, however, as a matter of £undamental·fairness, is that, 
in the absence of a full recorded explanation to the accused of 
the factors and principles involved in such a choice, 1 t can
not be assumed to.his detriment that he appreciated the full 
significance of that choice or realized ·the inconsistent posi
tion in which such defense counsel would be placed in the eyes 
of the court. 11 

. 
The Board of Review is of the opinion that where it affirmatively 

appears that the officer who investigated the charges against accused 
and who recommended trial by courtrmartial thereon acts as defense counsel 
at the trial and there is no indication that accused particular~ des~d 
and sought the services of such officer in preference to or along with 
those of other defense counsel the conviction obtained upon such trial 
must be set aside. 
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· 4. For the reasons stated, the Board of· Review holds the reeol'd 
of tria;I. leg~lly insuf'f'ieient to support tbs findings o:r guilty- and tm 
sentence. 
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JAGC;. - C~ J-18975 1st Ind 

':.'D, Ji.GO, ~'iashington 25, D. c. JUN ,i ..•- . 

TO: The Under Secretary of "i!ar 

1. Herewith tra;,srnitted for your action under Article ,of War 
50} as amended by the act of 20 August 19.37 (50 Stat. 724; 10 u.s.c. 
1522) and tne act of 1 A.ubust 1942 (56 Stat. 732), is the record of 
trial in the ease of frivate James C. Thomas, Jr. (4412.5575), Head
t1uarte1·s Battery, .'.3.'.3lst F'ield Artillery Battalion. 

2. I concur in the opinion of t:1e Board of Review that the record 
of trial is legally insufficient to support the findings of guilty and 
the sentence and, for the reasons stated therein, recommend that the 
findings of gutlty and the sentence be vacated, and that all ribhts, 
privileges arrl property of which this accused has been deprived by 
virtue of the findings and sentence so vacated be restored. 

,3. Inclosed is a form of action designed to carry into effect this 
recomr::endation, should such action-meet with your approval. 

THOi>'..I\S H. GREEN 
1iajor General 

2 Incls The Judge .Advocate General 
l. Record of Trial 
2. Form of action 

( a.c.M.o. 214, 11 June 1947)• 
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WAR DEPART11Ell'T . 
In the Office of The Judge Advocate General (115)

Washington 25, D. c. 
JAGK,, - CM 318983 6 FEB ,~7 
UNITED STATES ) R>RT A."ONMOUTH_. NEW JERSEY 

) 
v. ) Trial by G.C.M., convened at Fort 

) Monmouth, New Jersey, 19 December 
Private DENNIS N. C.H.APMA.N ) 1946. As to accused Chapman, 
(RA 15216790), attached unassigned ) Confinement for six (6) months 
Signal Training Center, Fort Dix, ) and forfeiture of $50 per month 
New Jersey, attaohed Company S, ) for six (6) months. Guardhouse. 
9400 Technical Service Unit, Sig ) As to accused Ereha.rta Dishonor
nal Corps, Signal Training ~egiment, ) able discharge (suspended), total 
Fort Monmouth, New Jersey, e.nd · ) forfeitures and confinement for 
Private HOllARD R. EREHA.'ltT (RA 39074722), •) one (1) year. Disciplinary 
assigned Company I, 9400 Technical Service) ~arraoks. 
Unit, Signal Corps, Signal Training Regi-) 
ment, Fort Momnouth, New Jers,ey. . ) 

. 
OPINION of the BOARD OF REVIEW 

SILVERS, McAF'EE and ACKROYD, Judge Advocates 

1. The record of trial in the case of the above-named soldiers has 
been examined in the Office of The Judge Advocate General and there found 
legally sufficient to support the filldings and sentence as to accused 
Erehart but legally insufficient to support the findings and sentence as 
to accused Chapman. The record has now been examined by the Board of Review 
and the Board submits this, its opinion, to The Judge Advocate General. 

2. Accused were tried upon the follo,ring charge and specifioationa 

CHARGEa Violation of the 96th Article of War. 

Specifioationa In that Private, then Private First Class, Howard 
R. l!.'reba.rt, ¥Signed Company I, 9400 Technical Service Unit, 
Signal Corps, Signal Training Regiment, did, in conjunction 
with Private Dennis N. Chapman, Attached Unassigned Signal 
Training Center,· Fort Dix, New Jersey, Attached Company S, 
9400 Technical Service Unit, Signal Corps, Signal Training 
Regiment, then Attached Company GG, 9400 Technical Service 
Unit, Signal Corps, Signal Training Regiment, at Neptune, New 
Jersey, on or about 28 September 1946, without the consent of 
the owner, wrongfully take and carry away one black Chevrolet 
Coupe, license number MC 56 i4 motor number 3945825, value 
a.bout i100, the prope.rty of Edward Goldberg, 1311 Corlies Avenue, 
Township of Nepttme, New Jer~ey. 

Af'ter a. plea in bar of trial as to ea.oh accused had been dem.ed by the court, 
ea.oh pleaded guilty to and was found guilty of the charge and specification. 
No evidence ot any previous conviction was introduced a.a to accused Chapman. 
Ai. to a.ccuaed Erehart, evidence of one previous conviction was introduced. 
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Accused Erehart was sentenced to be dishonorably discharged the service, 
to forfeit eJ.l pay and allowances, ·and to be confined at hard labor at 
such place a.s the reviewing a.uthori ty might direct for one year. Accused 
Chapman we.a sentenced to confinement at hard labor for six months and to 
forfeit $50 per month for a like period. The reviewing authority approved 
the sentences as to both accused, but suspended the dishonorable dis'charge 
as to accused Erehart pending the soldier's release from confinement and 
ordered the sentences executed. As to accused Erehart, the Branch United 
States Disciplinary Barracks, New Cumberland, Pennsylvania, or elsewhere 
as the· Secretary of Wal" might direct was designated as the place of confine
ment. In the case of accused Chapman the Post Guardhouse, Fort Monmouth, 
New Jersey, was designated as the place of confinement. The result or trial 
was published in General Court-Martial Orders No. 2, Headquarters, Fort Momnouth, 
New· Jersey, 10 January 1947. ' . . 

3. The evidence, coupled with his plea of guilty, fully sustains the 
findings of guilty e..s to accused Erehart. 

4. Although accused Chapman pleaded guilty to the Charge a;d Specifica
tion, it is necessary to look to such specification to determine whether it 
sufficiently alleges the .commission of ·any offense by hi11. Eliminating cer
tain descriptive words therein, it alleges that accused Erehart, "did in con
junction with Private Dennis N. Chapman ••• wrongfully take and carry away11 

certain property. This accusation is directed solely a.ga.inst accused Erehart, 
the phrase •1n conjunction with Private Dennis N. Chapman" being merely 
descriptive of accused Erehart's offense. The obvious .meaning of the speoi
fioation is that accused Erehart, while associated with Private Chapman, 
wrongfully took and carried a.way the property in question and no other mean• 
ing can be given to such specification by oonstrucrl.ion or law. There is, 
therefore, no allegation that Private Chapman committed any offense (CM 
250668, Kistler, 33 JR 31). 

The specification in oourt-martial prooeedings, a.a in the case of an 
indictment, information or oomplaint, must be positive in respect to the 
person e..ocused and the crime alleged (31 C.J., see. 179, p. 659). Having 
purportedly been brought to trial on a specification which failed to allege 
the commission of 8.:IJY offense by him, Private Chapman's plea. of guilty thereto 
we.a of no legal effect, for there was no case before the court in which any 
pleadings by him could have been entertained_. In other words, the court, in 
the instant case, had no jurisdiction to try and detennine the issue of 
Private Chapman's guilt or innocence of any offense which may have been com-
mitted by him (CM 257983, Biondi, 3 BR (ETO) 39,46J CM 260797, Hundley, 40 . 
BR 19). 

' 6. For the reasons stated, the Boe.rd of Review is of the opinion that 
.the record of trial is legally insufficient to support the findings of guilty· 
and the sentence as to a.ocus ed Chapman. 

~~ , Judge Achocate 

(Sick in Quarters) , Judge Advooate 

2 .i:Lt!L«k4-/ , Judge Advoc9.te 
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JAGK • CH 318983 lat Ind 

.WD, JAGO, Wa.1hington 25, D. C. f EB ~ .:. 1947 

-TOa The Under Seoretaey ot Wa.r 

1. Herewith transmitted tor your aotion under Article ot War 50f, 
as amended by the a.at or 20 August 1937 (50 Stat. 724J 10 u.s.c. 1522) 
and the aot ot 1 August 1942 (56 Stat. 732), is the reoord ot trial in the 
case of Private Dennis N. Chapman (RA15216790), attaohed unuaigned Signal 
Training Center, Fort Dix, New Jeraey, attaohed Comp~ S, 9400 Technical 
Serrloe Unit, Signal Corps, Signal Traini:r::g Regiment, Pbrt Monmouth, New 
Jeraey, and Printe Howard R. Erehart (RA 39074722), auigned Company I, , 
9400 Teohnioal Serrloe Unit, Signal Corpa, Signal Training Regiment, Fort 
Monmouth, Bew Jersey. 

2. I oonour in the opinion of the Board of Review that the record · 
of trial u tc the aocueed Chapman ii legally insuttici~nt to 1upport the 
findings of guilty and the aentenoe, e.nd, for the reuona stated therein, 
recommend that the finding• of guilty and the Hntenoe be T&oated, and that 
all righta, privileges and property or whioh the acouaed Chapman. ha.a been 
deprived by virtue or the findings -.m sentence 10 w.oated b~ reatored. 

3. Inclo1ed is a form ot action designed to carey into effect the 
recommenda.tion hereinabon made, Ould au action meet with your approval. 

2 Inola THOMAS H. GREEN 
l. Record of trial 1 Ma.jor General 
2. Form of e.otion, The Jwge Advocate General 

( ~---------------------------G.C.M.O. 751 

' 
12 ~rch 1947)• 
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In th9 Office cf 'fh,~ Judise l.dvoca.te Cen~ra.l 

fiashbgton 25, D.c. 

MAY 6 1947 
JAGQ - CM 31SK)58 

UNITED STATES ) SEVEN'lEENTH MAJOR PORT. ) 
Te ) Trial by G.C.M., convened at 

) Bremen, Germany,· 30 September 
Printe J.AM&S E. WHTIE ) and 1 October 1946. Dishon
(35781121), 6815th Mill- ) orable discharge and c~ine
tary Police Train:iJ'lg ) ment tor lile. Penitent1817. 
School Overhead Detach- ) 

. ment. ) 

REVIEW by- the BOARD OF REVIEW 
JOHNSON, STERN and SCHENKEN, Jt>:lge AdTOcates 

1. The Board of Review has examined the record of trial 1n ·the 
case of the above named soldier. 

2. The accused was tried upon the following Charge and S,r.,ecit1ca
tioa:J 

CHARGEa Violation of the 92nd Article o! War. 

Speciticaticau In that Private James Ee White, 6815th. .Mil.1-
taey Police Tra:il'li:ag School Onrhsad Detachii8llt, did, at 
or near Brake, Gel"JllaJIY, on or .about 2 September, 1946, 
torcib~ and felonious~,· against her will, han c&rD&l 
knowledge 0£ Fraulein Margarethe llichalke, illerdiech 
S_tr~sse, RodenldrcheJl, Oerma:n;r. 

The accused pleaded not guil-cy- to, and was tound guilty or, the Charge 
and specjJ'ication. No evidence of previou.s convictions was introdu:ed. 
The court sentenced him to be dishonorabq discharged the serrlce, to 
forfeit all pay and allowances due or to become due, and. to be con.tined at 
hard labor !or the term c,f his natural life. The reTielfing authorit,r ap
prOTed the sentence, designated the united States Penitentiary, Lewiab'IU'g, 
PennsylTania, as the place of cantinement and forwarded the record of 
trial tor action under Article of War so½. 

3. The evidence tor the prosecution shon that an 2 September 1946, · 
·a little after lOZOO P.Jl., Margarethe Michalke, a single girl 22 ,-ears or 
age was walk:lng along the road betnen Brake and Rodenldrchen, a.rman;r. 
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She was alone at the time and was enroute to her home, in Rodenldrchen 
alter leaving her place of employment near Brake, where she was em
ployed as a farm laborer. Rodenkirchen is located about 6 kilometers 
.f'ran. Brake (R. 8, 9). At a point about 1 kilometer from Brake, Miss 
llichalke, encountered an .American soldier walking in the opposite dir
ect.ion toward the tom ot Brake. He passed her without speaking, but 
shortly thereatter as she continued _along her wa;:r, she llaS aware of the 
sound ot !'ootsteps approaching from behind her, and the soldier whom 
she had preTiously.passed came up and asked her where she was going. 
When she replied that she 1188 on her we.:, home, he asked her if she 
could speak English and she said "a little bit". As the soldier tollond 
her while lliss llichalke continued walking toward her home they- conversed 
and when she indicated her difficultr 1n understanding him he frequently 
said "Was ist los nichts ist los. 11 He offered her a cigarette which st. 
re.tu.sad. Thereafter he placed his hand cm her shoulder and 'When she re
buffed him he seized her, causing her to lose her balance and as Miss 
l(ichalke stated, •he took me to the ground." She st.1-uggled to get up 
but accused was too strong tor b9r. She struck him with her bands, kicked, 
scratched his face and hand and when she shouted for help, he struck her · 
in the face with his fist. As a _result of the blow her strength waned 
and she becams •nry unsettled. 11 Accused pressed hard against her face 
and struck her whenever she tried to move. When aha had lost most of her 
strength, he pushed back her pants, tearing them and had sexual inter-
course with her (R. S-ll). · . 

When he had completed the act he released her and she ran in the 
direct.ion ot her home in Rodenkirchen~ Miss lti.chalke testified that she 
waa with the accused from about lOil.5 P.M. to about lOt,30 P.M. When she 
arrind home weeping, she reported the incident to her mother. Her 
clothes ware dirt,y and stained with blood. · 

The following morning she reported the attack to the American 
police (R. 10) and was examined 'b7 a medical ofticer stationed at Brake, 
Germany. There ware black and blue marks on the bridge ot her nose, 
laoerati.ona cm her lower lip, contusions C11 her face and on the inner 
aspect ot both thighs. Vaginal examination showed slight lacer&tion and 
bleeding of the orifice. The medical .findings were •compatible with the 
poseibiliey- that the patient llaS raped" (R.. 7).61 

At the trial Miss Michalke identified the accused as her assailant, 
testit;ying that she recognized him b;r his TOice, his short and cur~ 
hair and his nry strong and dark eyebrows (R. 10). 

Mias Lotte Bose, a resident or Rodenldrchen testified that she had 
kn011n accused for two months and that she spent the evening ot September 
2nd with him at her home. She walked a short distance toward Brake with 

2 
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him and left him about 9:.00 l\M. He was al~s polite in his relations 
with her. There was one German expression which he fl-equent~ used 
when with her: •:was 1st ios, nichts 1st losn (R. ll-lJ). 

Private First Class Gan-ison, occupied the same quarters with ac
cused at Camp Brake. Cai the morning ot 3 September 1945 accused asked 
lwn how to wash an O.D. jacket and that afternoon about 3100 Pel!. 
Garrison observed accused washing a pair of O.D. trousers or an O.D. 
jacket in the basement of their quarters. He asked accused wey ha 
didn I t have the P'iI' s do that and accused replied that he was in a 
hurry (R. 13, 14). · 

t 

Accused was examined about 7:00 P.M. 3 September by' the san:e medi
cal officer who had examined Miss Michalke. He was found to havo a 
slight laceration or the left cheek and one abon the right eyebrow. In 
addition there were lacerations on both sides of his neck and a slight 
laceration on the dorsal aspect ot the penis (R. 7}. 

01 4 September 1945, a cm agent !rOf Bremen, Germany, intervi.81'8d 
accused at Camp Brake, warned him of his rights W¥ier Article of War 24 
and obtained a voluntary signed sta~ment from accused which ,ru re
ceived in. eTidence without objection.by' the defense cOUJ18el (R. 16; Pros. 
Ex. A). Thereill accused stated that he left his girl !riel!ld Allot& about 
8:30 P.M. and started to walk to camp when he met a German girl walkillg 
along the dike. He engaged her in c0nversation and -.alked with her for 
a t:iJDe, and then put his arm around her senral times. Each time be did 
10, she removed his arm. Thereafter he placed both arms around her and 
tried to kiss her. She leaned back and accused .tell on top ot her. He 
asked her to have sQ.Ual. intercourse with him eeveral times and she pei
sisted in her refusal. They 119re 'Wl'estlirlg and she always resisted hiJL 
When she bit him on the cheek he "slapped the hell out o.t her." She 
continued to resist but fina~ he got an her and she. "didA•t try to 
keep me .from it.• Then he had intercourse with her and afterward she got 
up and went up the dike. Accused then returned to camp, arrirlng there 
about 11135 P.Y. 

4. For the defense, evidence 1'a& introduced to ahow that American 
soldiers have been heard to use the expressions, "Was ist los• and , 
"Nichts is los" {R. 16, 17). After· his rights as a witness ure ~ ex
plained, accused elected to remain silent. 

5. The court convicted accused ot raping Margarethe Michalke as al
leged. Rape is the unlawful carnal knowledge of a woman b7. .torce and 
without her consent. The essential elements of proof' are (a) that the 
accused had carnal knowledge of a certain female, as alleged, and (b) that 
the act was done b;y force and without her consent (par. l4~ l.CM, 1928). 
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The ·uncontradicted evidence clearly- ahems. that an the .evening ot 
2 September 1947,· the accused had sexual intercourse with Margare the 
Michalke, after accosting her on a highway between Brake and Rodenkirchen, 
Germany. It is also apparent that the act or sexual intercourse was not 
committed with the consent of the female concerned. -· Thia fact is con
vincingly- established by the testimoriy of the victim and by that of the 
msdical officer who found lacerations and bruises on )(isa Michalke'• 
face and body a.s 11'9ll as a laceration of the vagina1 orifice at the time 
of his examination 1'hich was within 24 hours after the alleged assault. 
Accused in his voluntary statemeiit admitted that on the night in ques
tion he had sexual intercourse with a German girl (who could ban bee 
none other than Miss Michalke), and tba\ he had "slapped the hell out ot 
her" before she ceased her struggles. In addition, the scratches cm. 
accused's .face as wll as the laceration of his penis, which was ob
served when he was examined the day following the. incident, gan mute 
testimony- to the resistance he had encountered in accomplishing the 
penetration which be voluntarily- admitted in his signed statement. Sub
mission to sexual intercourse by a female under the circumstances ot 
this case does not constitute consent (CM 227809, I Bull. JAO 364; 
CM 236612, 'bree, 23 BR 67, II Bull. JAG 310). Accordingl.J', the evi
dence supports the ccmviction of accused for the offense as alleged. 

6. The court origina~ fixed punishment at dishcmorable discharge, 
torfeiture of all pa, and allowances due or to become due and contine
ment at hard labor fOr six years. On the day following (l October 1946) 
the court reconvened of its own motion because the punishment imposed 
was less than the mandatory sentence tixed by law tor the oftense or 
which accused had been tound gullV. The court upcc reconsideration sen
tenced accused to dishonorable discharge, torfeitur-a of all pq and a1-
lowances due or to become due and confinement at hard labor for life. 
This was an authorized and proper procedure (Art. of War 40(d)):. 

7. Accused is twenty-one years old. He enlisted in the Regular 
Arrq an 1 November 1945 after his discharge trom service iR the Arm3' ot 
the United States extending from 21 Jul.J' 1944 to 31 October 1945. 

a. The court was legal:cy constituted and had juri~tion of the 
accused and the offense charged. No errors injurious~ affecting the 
substantial rights ot accused were com:nitted during the trial. For the 
reasons stated, the Board ot ReTiew is of the opinion that the record ot 
tria1 is legal.lT sufficient to support the findings of guilty and th9 
sentence. A aentence of either death or lite imprisonment is mandator;y 
upon conviction of ape in viol.at of Article ot War 92. 

--~--+-------,--,."-----'Judge AdTOC&te 

.,L~~~~~4~~~~~==---_,Judge .AdTOCate 

~~~~ei...:::S::zs:Z:~:f:=:!::::=---,J,:dge .AdTOC&te 
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·wAR DEP1.RT21~NT 

In the Office of The Judge Advocate General 
i1ash:ington, D.c. 

MAY 1 3 l!Nl 

J.AGQ - CE 319154 

UNITED STATES ) 9TH INFANTRY DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Augsburg, Germany, 15 No

Private First Class GIENN ) vember 1946. To be hanged by 
W. BRANCH. (RA 38393760), ) th~ neck until dead. 
Company L, 60th Infantry. ) 

... ,.:,•- .. 

OPINION of the BOARD OF REVIEW 
JOHNSON, STERN and SCHENKEN, Judge Advocates 

1. The Board of Review has examined the record of trial"';in the 
case of the soldier named above and submits ·this, its opinion, to Th• 
Judge Advocate General. 

2. . The accused was tried upon the following Charge and Specif'ic~
tion: · 

CHARGE: Violation of the 92nd .Article of War.' 

Specif'icationz In that Private First Class Glenn w. Branch, 
Company L, 60th Infantry, did, at Jfurth im Wald, Germany, 
on or .about 12 October 1946, with malice aforethought, 
~, deliberately, feloniously, unlawf'ully, and 
with premeditation kill one Private First Class Johnnie 
c. Goram, a human being by shooting him with a pistol. 

Accused pleaded not guiltY, to, and was found guil-cy- of the Specifica
tion and Charge. No evidence of previous convictions was introduced. 
The accused was sentenced to be hanged by the neck until dead., all 
members of the court present concurring therein. The Nvi.ewing author
ity approved tho sentenqe and forwarded the record of trial.for action 
under Article of War 4g; 

3. Evidence for the Pt-osecution. 

Accused Branch., deceased Private First Class Johnnie c. Goram, 
and three other soldiers were in a railway. car at Furth im Wald, G8 rmany,. 
at approximately 1400 hours., 12 Octobflr 1946. The train was enroute to. 
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Poland returning displaced personnel and the soldiers 'i'lere on duty as 
guards for the train (R. 8)._ Accused asked deceased to .give ·him a bottle 
of whiskey but deceased refused and accused departed from the car. About 
five minutes later accused returned in company .with an UNRRA nurse and 
again asked deceased to give him a bottle which request was also re
fused (R. 8). Thereupon accused asked one of the other soldiers for a 
bottle of whiskey and "after long persuasion" was given a bottle by 
Private First Class Kobyashi (R. 10). After accused and the nurse left 
the car, deceased told Kobyashi that he should not have given accused 
tlie whiskey as he would never "pay it back" and further stated, 11 t.1'ia-tt. 
son of a bitch owed me some money and never paid it back and when he gets 
to the company I will get it from him" (R. 10). Accused who was stand
ing outside of the car by the door then entered and said "are you · 
taJ.lr..ing about me~ why don't you talk tom:, face" (R. 11). Deceased re
plied, 11 I 1ll say it to your face" whereupon accused pointed his forty
.five caliber pistol at deceased (R. 25) and when deceased said, 11wey 
don't you shoot me", accused fired six or seven rounds, four of which 
entered deoeased 1s body in 'tl~e area of his stomach and he fell to the 
floor (R. 11). Death followed almost immediately as a result of the 
gunshot wounds (Pros. Ex! 2; R. 37). · 

The three soldiers who were in the car and eyerltnesses to the 
shooting described the action as i'ollows' 

Private First Class Kobyashi. 

"A. I heard Branch say 1are you talking a'bo-qt me?• and 
Goram said 'yes' and Branch said '"ffiv don• t you talk to 
my i'ace11 and at that time I saw a pistol, a .45 pointed 
at Goram. 

"Q. Who pointed the pistol? 
"A. It was Branch, sir. 

11 Q. And he was pointing the pistol at wh~? 
"A. Goram. 

11Q. Then what did you see _happen? 
"A. •Goram said 1w.hy don•t you shoot me?• or something like 

that, and then 6 or ? rounds went out. 

11Q. You heard Private First Class Branch speak to Goram, is 
that right? 

11 A. Yes, sir. 

2 
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"Q. And you say that Goram was sitting on a 'sort or bed 

or couch? · 
"A. Yes, sir. 

"Q. Did Gorazn have his back to the door ll'bere ,Branch was? 
"A; When he was speaking to us he had his back toward the door. 

"Q. ·.And Branch could hear everything that Goram said.while he 
was talking to you? · · 

"LM: The court objects.. to the question• 
. - .- . ., ' .,, . 

"Q. Did you· see Branch point the pistol at Goram while he 
was talking to·Goram? 

11!. Yes, s~•. -,· 
, ... 

~ 

11 Q•.Was Branch pointing the pistol at Goram 'When he said •are 
you talking about me 'r · , 

11 A. Yes, sir." (R. 11). 

Private First Class Robert E, Conrad: 

"A. Then Branch .said 'why don't you say it to my face?• and 
then Goram said •shoot me 1 and he shot him. 

11 Q. Did you see Branch pointing the pistol at Goram? 
"A. Just when he shot him. 

11 Q. Did you see Goram turn around to look at Branch? 
11 A. Yes, sir. · 

11Q. Was Goram standing up or in a crouched position when he 
turned around? 

11A. He was crouched. 

"Q. .Was he just in the process of getting up from where he 
was seated? 

11 A. I don't know whether he was getting up or still sitting. 

"Q. You don't know whether he was getting up or still seated 
when he was shot, did you say? 

11A. It looked like he was sitting to me. 

"Q. It looked to you as if he was still sitting? 
"A. Yes, sir. 



(126) 

11 Q. Did you see Goram make any attempt to use a pistol which 
he had on him? . 

"A. No, sir, his p:l,.stol was on the other side and I couldn't 
see it. 

"Q. How many shots did you hear fired? 
11 A. Around 5 or ·6; m,aybe ?. 

11 Q. You were right behind Goram wre you? 
11 A. Yes, sir •. 

"Q. You were right behind him when the shots were fired? 
"A. Yes., sir. 11 (R. l<r20). 

Private First Class Richard Keesee: 

11 Q. Did you hear, Private First Class Branch say anything? 
11 A. He said, •-;Jhy don•t you say it to "fI'3 face•., and Goram said 

he would and then I heard the shots. .. 
11 ~. Vfa.s Goram standing at this time? 
"A. He was sitting. · 

11 Q. Did you see Goram stand up at any time? -
-"A. • Well, he kind of went into a crouch and that is the way he 

fell. He was in a crouched position all the way around. He 
never stood straight up. Whan he said •I•U sa:y it to 7aur 
face I he kind of got up in. a qrouch and never got_ up. 

11q. Was Goram 1s back toward Branch? 
11A. Yes, sir., it was. But when he got up he l,llUSt have faced 

hl.11 •to the side just a little bit because when the bullets 
hit him he turned clear around. 

' . 
11 Q. You say you SclW Goram getting up from ·his bed? 
11 A. Yes, sir. 

"Q. And before he got completely up the· shots were fired? -
11 A. Yes., sir. 

How far away from Goram were you? 
Well, my feet were about two feet avray from him. I was 
stretched out on the cot. · 

"Q. Did you see Coram grab for his holster? 
11 A. I didn't notice that. I was looking over there and rey

head was turned. "All I had seen was when he raised up ~d 
the next time I saw him I turned him-over on his back." {R.24-25). 

4 
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Captain Dallas A. Sharp, the train collllllander, testified that upon 
hearing the shots he took the following action (R. 28). 

11 A. When I heard the. shots fired to the rear of my car I 
'immediately ran to the door to investigate and see what the shots 
were. Aa I left the car by that door Pfc Conrad came up to me 
and said Goram has been shot. I, by this time, had jumped out 
of the door and started toward Goram1 s car which was the next 

· car behind me. Pfc Branch was walking towards me with a .45 in 
his hand with the slide open and he walked up to me and handed 
over· to·me his·pistol, holster and belt and said either •I shot 
him' or 'I killed him'. I said •you fool' and told him· to come 
with me. I ep.tered the car which was adjo.urning my car and told 
Pfc Conrad that I was placing Branch under arrest and he was to 
guard him. I told Branch to sit on the bed at ;the end of the car. 
Goram was on the floor on his back. I noticed holes in his 
trousers and immediately ripped his trousers open. I saw four 
holes m his groin. I ripped his shirt, the upper part of his 
clothing open to see if he was shot in the chest. I didn't see 
any holes in his chest. I sent Keesee ~fter a doctor and ambu
lance immediately. The train at this time had begw1 to move. 
I sent Pfc. Busick, another guard, forward to stop the train. 
About three minutes after I entered the car Keesee returned with 
a German nurse. She looked at the man and said there was an aid 
station· about 75 yards .from the train and there was a doctor there 
and he should be moved immediately. We placed Goram on a coat and 
covered him ldth a blanket and I don't remember exactly what fSJur 
soldier's carried him to the aid station.. The Constabulary came 
along in a jeep and I turned Branch over to their custody and as 
soon as I did that I went ~diately to the aid station and the 
German doctor, thru an interpreter, told me that Goram was dead. 
This was not more than 15 minutes after I heard the shots." 

That lfhen he examined deceased on the floor of the car his holster flap 
was buttoned and lfhen he nmoved the pistol it contained a full clip 0£ 

. ammunition with none in the chamber' of the weapon (R. 29). . 
' 

· He further testified that he overheard an argument. between accused 
and deceased the evening before the shooting and described 1t as folloWB i 

"Q. Did Branch'speak to you about any difficulties he had 
with Goram? · ' 

11 A. ·Yes, sir. 

s 



(128). 

"Q. What did h• say to you? 
"A. He stated that there were cigarettes and candy missing out 

or the suitcase. I believe at this time he told me he 
was pre tty sure that Goram had taken tham and when he got 
back to the company he was going to straighten it out with 
him. 

"Q. Did Goram ever come to you and complain to you about any· 
difficulties he had with frivate First Class Branch? 

11 A. He didn1 t come to me but he did state substantially the 
same thing. After they had argued and I talked to Branch 
I w.nt to talk to Goram and he told me that he belie.ved 
Branch had taken cigarettes and candy from the suitcase in 
llhich they packed their things together. He also stated 
that when he got back to the compaey he was going to 
straighten it out with Branch." (R. 30). 

As tr~in commander he had placed accused in charge of th• train 
when it was necessary £or the witness to be absent and deceased had asked 
him why he had- put accused in charge but· there was no trouble about the 
matter. While the train was in Poland the guards nre not authorized to 
carry- napons and when he obtained deceased's·pistol deceased had com
plained that as he had signed tor the _gun witness should not take it (R.31). 

On cross-examination all three soldiers ,mo wimessed the shooting 
testified that there was 11bad feeling" between accused and deceased and 
describtd an argument betlnten them as follows: 

Private First Class Kobyashi. 

"Q. Were you there on the night that Captain Sharp put Branch 
in charge or th, detail? 

11 A. Yes, sir. 

"Q. Ho,r did Goram react to that? 
11 A. He di.dn I t like it very ~h. 

"Q. · Did he say anything? 
•A. He said he didn't know that guy could kiss his ass that 

much. 

"Q. He indicated a hostility toward Branch, is that it? 
"A. Yes, sir. 

6 



"Q. At any time during the trip did he show he didn't like · 
Branch? · 

"A. Yes., sir, be ,ras accusing him of stealing his cigarettes 
· and buying chicken with it." (R. 16) • 

Private First Class Conrad. 

11Q. Conrad., did you have any conversation with Goram about 
Branch?

"A. Yes, sir. 

"Q. What did Goram, say to you? 
11A. The morning he was shot he said be doesn't want to shoot 

Branch or fight him but he has to settle it one way or 
another." (R. 21). 

Private First Class Keesee. 

"0.• Did you hear Branch and Goram arguing prior to this inci-
dent? • 
Yes., sir, the night before, they had a little argument."A• 

r 

"Q. What do you mean by a little argument? 
"A. Well, they were just threatening each oth8r that when they

got back to the company they lf8re going to settle it. That 
was all. The door was closed and you couldn't hear what 
they were arguing about. 

"Q. You just heard them arguing?
"A. Yes.,. s1r. 

"Q. The morning of the day that the shooting occurred, did you 
see Branch and Goram together at any tmf 

"A. Yes, sir. That .morning,· Branch came into our car, I'd sq 
around 10 o'clock - it was just before n crossed the Czech 
Border - and he bad his arm around Goram and was talking to 
him. 

·** * * 
"Q. Did you hear him make any remarks in regard to Branch? 
"A. How do you mean., sir? . 

' 
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"Q• Did he say anything about Branch? r
11A. Well, he just said he was going to settle with him when 

he got back to the company. 

"Q. Just what did he say do you recall? 
11 A. No, sir, he just said he was going to have it out with 

him. ' 

"Q. Did ha make any threats in one way or another? 
"A. No, sir, I don•~ believe he did." (R. 26-27). 

The rights of accused as a witness ffllN duJ,y explained to him by 
the law member and he elected to remain silent {R. 33). 

4. Murder is the unlawful killing of a human being with malice 
aforethought, without legal justification or excuse. The malice may 
exist at the time the act is committed and may consist of kno,rledge 
that the act which causes death will probably cause death or grievous 
bodily harm (~M, 1928, par. 148!, PP• 162-164). The law presumes 
malice where a deadly weapon is used in a manner likely to and does in 
fact cause death. An intent to kill may be ini'erred from an act or 
accused which manifests a reckless disregard of human life.' 

The evidence clearly establishes. a deliberate and intentional kill
ing. The only defense offered, and that by way of inference .f'rom 
cross-.xamination of prosecution witnesses vras one of- self 'defense. The 
testimony does show that accused and deceased had previously engaged in 
an argument regarding some missing cigarettes, candy. and post exchange 
supplies from their suitcase and each stated to third parties that they 
were "going to have it out" with the other when they returned to the 
company•.However, the eyewitness testimony relative to the killing falls 
far short or' proving that it was done in self-defe'nse. There was no • 
direct testimony tl_lat deceased reached tor his, gun·aru:1 in tact his holster 
was still closed when accused shot him. Considering the evidence in 
the most beneficial light to accused it can only be said that deceased 
arose or started to arise from a sitting position and was "in a crouch" 
when accused fired. Such evidence is entirely insufficient as a matter 
of law to prove justifiable homicide. 

Accused was examined prior to trial by a neuropsychiatrist who 
round him to be a tense and tremulous individual with a past histoey 
·or marked instability, aggravated by combat and wounds received in action 
but with no evidence of psychotic ideation or !llamlerisms and Yas sane 
and could fully cooperate in his defense. No issue of insanity- was raised 
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at the trial. 

. 5. The charge sheet shows accused ·to be 28 years o.f' age and not 
married. He enlisted in the Regular Amr:, on 15 January 1946 after his 
discharge .from service in the Army- of the United States extending from 
17 December 1942 to 5 November 1945. There is no evidence of previous 
convictions by court-martial or di.t'.riculties with the civil author
ities prior ~o his induction. 

6. On 1 May 1947, Mr. Robert B. Harbison, attorney, appeared before 
the Board of Review, presented oral argument and a -written brief on 
behalf' of accused. Careful consideration has been given by the Board of 
Review to the legal issues so presented and to· the exhibits concerning 
the ~ivilian and military.background of accused. . . . 

7. The court was legally constit'ijted and had jurisdiction of the 
person and the subject matter. No errors injuriously·affecting the sub
stantial rights of the accused nre committed during the trial. For 
the reasons stated the Board of Review is of the opinion that the record 
or trial is lega~ sufficient to support the findings of guilty' and the 
sentence, and to warrant confirmation ot the sentence. A sentence of death 
or li.t'e imprisonment is mandatory upon conviction o.f' a violation of Ar-· 
ticle or War 92. 

• 
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JAGQ - CM 319154 1st Ind 

· MAY l ·v·• !Y '1/.llD, JAGO, Washington 25, D. C. w-t 

TO: The Under Secretary of War 

1. Herewith transmitted for the action of' the President are the 
record ot trial and the opinion of the Board of Review in the case ot 

. PriTat,e First Class Glenn w. Branch (RA 3839.3760), Company- L, 60th 
Infant17. 

2. I concur in the opinion of' the Board of' Retlew that the reco~ 
of trial is· legally sufficient to support the findings of guilty' and 
the sentence and to warrant confirmation of the sentence. 

3. The evidence shows that accused and deceased· ftre members of 
a train guard unit en route to Poland returning displaced personnel. 
1lbile the train was stopped at Furth ·1m Wald, Gemany, accused onrheard 
dece~ed refer to him.as "that son-of-a-bitch owes me_ some money- and 
never paid it back and -when he gets to the canpaD7 I will get it fran
him", whereupon accused entered the railway car where deceased and three 
_other guards were; asked deceased why he did .not "talk to m:, face", 

· pointed his pistol at deceased and fired six or seven rounds, tour ot 
lfhich struck deceased in the area of the stomach causing his death a 
tew minutes later. Deceased was 11earing sidearms but the flap of his 
holster was buttoned and upon examination of his gun it was determined 
that there was no cartridge in the chamber. .Accused 11.Ild deceased had 
been involved in an argument the night betore over some cigaret~s and 
post exchange supplies which were missing from their, luggage. The tbree 

_soldia~s who were eyewitnesses to the killing testified that deceased was 
sitting dolfil with his back to accused llben accused, enter_ed the car; · 
started to rise azd was in a "crouching" position''When a~cused fired. 

Accused was examined b7 a neurops,-chiatrist prior to trial, tound 
to be sane and capable of cooperating in his defense but has a past 
histor,r of marked instabilltJ", aggravated b7 combat·and wounds incurred 
in action. No issue of insanit7 was raised at the trial. 

4. War Department records show that accused is 28 years of' age,' 
single and enlisted in the Regular Army- 15 January- 1946., atter his 
discharge from sertlce in the Arrq of the United States extending from 
17 December 1942 to 5 November 1945. He has no prertous convictions b;y 
court-martial and there is no evidence of ,aey ditticulties with the 
cirl.l. authorities prior to his induction. 

10 
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5~ On l May 1947, Mr. Robert B. Harbison, ·J.ttorney- and.friend ot 
accused's family, appeared betore the Board of Review., presented oral 
argument and a -written briet, on behalf of accused. He further pre
sented statements from numerous officials and private citizens ot 
accused's home county and state certifying to accused's excellent 
civilian reputation as 1'911 as letters from soldiers in his unit to 
the e.{fect that accused was courageous in combat and wll liked by his 
associates in the serrlce. There are also in the tile letters .from 
Senator Elmer Thoma,s, Senator E. H. Moore and Congressman Victor 
Wickersham. anq_ a petition fu-ging clemenc,-. . 

6. In Tiew of accused's excellent past record., both civilian and 
military"., coupled with the fact that his experiences and wounds re- . 
ceiTed in combat have aggravated his emotional instability reaction to 
the extent that it is diagnosed as •chronic sn'8re•., I recommend that 
the sentence be confirmed but camnu.ted to dishonorable discharge, total 
forfeitures and confinement at hard labor for the term of his natural 
life, and that as thus commuted the sentence be carried into execution. 
I further recommend that the United States Penitentiary', .Lewisburg, 
Pennsy-lvania, be de:,ignated as the place of confinement. 

· 7. Inclosed are a draft of a letter for 7our signature, transmit,
ting .the record to the President tor his action., and a fora of Executin 
action designed to carry in:t,;o effect the foregoing recommendation should 
~ch action meet with approval. 

8 Inels. THOMAS H. GREEN1; Record of trial , llajor General2. Dft ltr for sig USW . The Judge· .AdTOCate General
3. Form of Exec. action 
4. Ltr. fr. Rep. Wickersham., 

NOT. 26/46. · 
5. Ltr• .tr. Senator Thomas., 

Apr. 29/47. 
b. Ltr• .tr. Senator. Moore, ..___ 

May 3/47•. 
?. Briel of Mr. Harbison. 
8. Petition elated Dec. "J/46. 

--- ·---------------------------------
( G.c.M.O. 197, 4 June 1947)• 
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WAR DEPARTI'.ENT (135) 
In the Office of The Judge Advocate General 

Washington, D. c.,, 
MAY 1 2 194Y 

JAGQ - CM ,31916,3 

UNITED STATES ) CAMP CAMPBELL 
) 

v. ) Trial by G.C.M., convened 
) at Camp Campbell, Kentucky, 

Captain WILLIAM B. RICE ) 20 December 1946. Dismissal 
(0-117134), Field Artil ) and total forfeitures. 
lery. ) 

---------· OPINION of the BO.ARD OF REVIEW 
JOHNSON, STERN and SCHENKEN, Judge Advocates 

l. Th• record of trial in the ·case of the officer named above has 
bHn examined by the Board of Review ancf the Board submits this,, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the tollowi.ng Charges and Specifi
cationsz 

CHARGE I: Violation of the 93rd Article or War. 

Spticification: In that Captain William B. Rice, 39th Field 
Artillery Battalion, did, at Camp Campbell, Kentucky, on 
or about 4 December 1946, feloniously embezzle by fraudu
lently converting to his own use money, of the value of 
two hundred twenty-five dollar~ and sixty-one cents 
($225.61)., the property of Battery Fund, Battery B, 9th 
Field Artillery Battalion, entrusted to him as custodian 
of the said fund. 

ADDITIONAL CHARGE: Violation of the 96th Article of War. 

Specification 1: In that William B. Rice, Captain, 39th Field 
Artillery Battalion, being the custodian of the Battery 
Fund, Battery B, 9th Field Artillery Battalion, did, at 
Camp Campbell, Kentucky., with intent to defraud Battery 
Fund, Battery B, 9th Field Artillery Battalion, make a 
false and fictitious record in the accounts of said fund 
by .making a part of said accounts a bank statement for the 
25th of November 1946 purporting to be the statement of 
the transactions of the fund w:l th the Planters Bank and 
Trust Company of Camp Campbell, Kentucky., when in fact said 
statement was false and fraudulent. 
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Specification 2: In that William B. Rice., Captain., 39th Field. 
Artillery Battalion, being the custodian of the Battery 
Fund., Battery B., 9th Field Artillery Battalion., did., at 
Camp Campbell., Kentucky., on or about 25 November 1946., 
with intent to defraud., render a false report by certifying 
as true in the Council Book of Battery Fund., Battery -B., . 
9th Field Artillery Battalion., that the balance on deposit 
with the Planters Bank and Trust Company., Camp Campbell., 
Kentucky., to the credit of said fund was i226.38., l'lhich 
certification was lmow:n by the said William 1;1. Rice to be 

_untz:ue. 

Accused pleaded guilty to., and was found guilty or., all Charges and 
Specifications. No evidence of previous convictions was introduced.· 
He was sentenced to be dismissed the service and to forfeit all pay 
and allowances due or to become due. The reviewing authority- approved 
the sentence and forwarded the record of trial pursuant to Article of 

. War 48. 

3. ~vidence for the Prosecution. 

On 25 November 1946 accused made an entry in the Council Book., 
Battery Ftmd or Battery B., 9th Field Artillery Battalion., at Camp 
Campbell., Kentucky., showing a balance of $226.JS on deposit with the 
Planters Bank and Trust Co. at Camp Campbell., Kentucky (R. 8-9). 

After accused's departure from Camp Campbell (for overseas duty)., 
several bank statements and cancelled checks were found in a trash can 
near the Guest House where accused had been living (R. 13., 17) and it 
was discovered the· fund ts bank balance on 25 November 1946 was only· 
$104.58 (Ex. 14). 

This difference may be analyzed as follows: 

Actual Balance of Fund.ts Ba."lk Account 11/25/46 (Ex.14) $104.58 
Outstanding check - issued but not cleared (R.8; Ex.14) 155,20 

.Adjusted bank balance - 11/25/46 50.62 

Bank Balance 11/25/46 accordin.g to Co1mcil Book 
(R.9) 226.JS 

Less Nov. service charge which was 
not recorded at time Council Book 
was closed (Ex. 14) ,77 

225,61 
Shortage in Battery Fund - 11/25/46 
Deposit map.e 12/4/46 (Ex. 14) 

2?6.23 
51,08 

Shortage in Battery Fund 12/4/46 
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On 3 December 1946 accused 1s wife secured some blank bank state
ments from tha Planters Bank and Trust Co. (R. 23) and the Council Book 
entries mentioned above were supported by typewritten bank statements 
showing -a balance that agreed with the Council Book entries and cer
tificate (R. M). The cashier at the Planters Bank and Trust Co. 
testified that same were not statements prepared by his bank; that valid 
bank statements were prepared oi:i a Burrwg}l's posting machine and 
certified to by the cashier and that the false statements introduced in 
evidence were prepared on a typewriter and were not certified by 
him (R. 19). 

4. Evidence for the defense. 

After being advised of his rights, accused elected to be sworn and 
testified in part as follows: 

"Well, sir, I do not deny anything, it was just that my 
child was sick, µ11d I needed money, and I took this money, I 
intended to replace it, I made an agreement with another 
person to have the money wired to me and with it I intended 
replacing the $226.oo - I meant to replace the money." (R_. 28). 

Defense counsel introduced certain records and citations in ac-
cusedts favor (R. 2~) but at the suggestion of the Law Member, they 
were withdrallll· with the understanding that they would be attached later 
with a plea .for clemency (R. 27); ho~ver, a plea for clemency was never 
made. While the ruling of the Law hlember in this regard was error as 
such evidence of the past good military record of accused is admissible, 
nevertheless such was only evidence in extenuation and did not bear in 
any degree on the guilt or innocence of accused. Therefore it cannot be 
said that such error injuriously affected the substantial rights of ac
cused in violation of Article of Viar 37 particularly in view of accused ts 
plea of guilty and his complete admission under oath that he did "take 
the money" in question. 

$. The accused ple~ed guilty to all Charges and specifications 
and this action apparently caused the trial judge advocate to relax in 
his presentation of his case. As a result, the evidence is not as, 
complete as it should ~. It is clear, however, that accused made a 
false entry in the Council Book as to the balance of Battecy- Fund, Battery 
B, 9th Field Artillery Battalion,.and that he attached thereto a false 
bank statement purporting to show a balance agreeable to the false entry 
in the Council Book. It was further established that on 25 Nov~mber 1946, 
there was a shortage of $276.23 in said account, a portion of which 
($51.08) was returned by making a deposit of that amount on 4 December 
1946. 
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. When a person fails to account ror money that has been entrusted 
to him, as custodian thereof, the logical inference that he embezzled it 
is justified in the absence o£ a credible explanation ror the situa
tion (CM 270061, Sheridan, 45 BR 188; cM 234153, Shirley, 20 BR 259, 
2 Bull. JAG 341; CM ETU 1302, 3 Bull. JAG 189; cM ETO 1631, .3 Bull. JAO 
421). 

The failure of Specification 1 of the Additional Charge to allege 
the date of the o.f'fenst did not prejudice the substantial rights of the 
accused. It was clear from the charge sheet that the offense must have 
occurred between 26 November 1946, the date of the false bank statement 
as set forth in the specif}cation, and 16 December 1946, the date ot · 
the affidavit to the Charge and specifications. The tAst of the legal 
sufficiency of a specification is "whether the accused has sufficient 
notice or the offense with which he is charged" (CM 120017; Dig. Op. JAO 
1912-1.940, sec. 428 (10)). The accused•s plea of guilt,r and his 
testimony in o~n court clearly indicate that he was ful.ly- apprised b7 

. the specification of the alleged offense apd furthermore the defense 
'raised no objection at any time to the omission of the date of the offense 
in the specification· {cM 259026, Coleman. .38 BR 228). · . 

6. War Department records shop- that accused ··is 28 7ears ·of age. . · 
He· was divorced .from his f:irst "ffi!e and was ordered to pay $75 per month 
to the support of his son. He has married again and has another child · 
by his second wife. He served 7 years as an enlisted man and was com
missioned a second lieutenant, AUS, on 15 October 1942, served overseas 
as a captain, and was promoted to major upon separation trom the service 
on 30 January 1946. He was recalled to dui;y at his own request, on 4 
September 1946 in the grade of captain and was en route overseae -.man his 
offenses were discovered. ne· served 9 months in the European Theater., was 
awarded two battle stars, the Bronze Star Medal, Purple Heart and Jrfq' 
Commendation Ribbon. He was wounded and captured by- the ene?ey" ab011t 4 · 
April 1945 but escaped 12 days later. As a result ot this wound, he was 
hospitalized for 8 months but made a complete recovery. His efficiency
ratings as an enlisted man and as an officer have been excellent and S'Qoo 

perior•. No previous court-martial record is mown. 

?. The court was lega~ constituted and had jurisdiction ot the 
person and subject matter. No errors injuriously affecting the aubstantial 
rights of the accused nre committed during the trial. Li the opinion ot 
. the Board of Review the record of trial is legally sllfficient to support 
the findings of guilt,r and tbl sentence and to warrant confirmation ot the 
sentence. Dismissal is authoriz'8d upon conviction ot a violation of Ar-
ticles of War 93 and 96. · · 

~ ... 

---:i~";/IJ.~~~~~'...J,~::!:::lk:liO.L-----'Judge Advocate· 

--=-----...:-~~-----""7'4r..:--------'Judge .Advocate 

Jqe Advocate 
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JAGQ - CM 319163 1st Ind · 

WD., JAGO., Washington 25., D. c. MAY 2 11947 

TO: The Under Secretary or War 

1., Pur~uant to Executive Order No. 9556., dated May 26., 1945, 
there are transmitted herewith tor your action the record or trial 
and the opinion o:t the Board of. Review in the case of Captain William 
B. Rice (O-ll71'734), Field Artillery. · 

2. Upon trial by general court-martial., this officer pleaded 
guilty- to;· and was found guilty ot, embezzling $225.6i ot Battery funds· 
in his custody., in violation of Article or War 93; or maJdng a false· · 
anr! fraudulent entry in the Battery Col.lllcil Book and or rnakink .a talse 
and fictitious bank statement a part of said Fund records in support ot· 
the 'false and fraudulent Council Book entry., in violation of Article of 
War 96. He was sentenc13d to be dismissed the sertlce and to forteit all 
pay and allowances due or to become due. The renewing authoriv .ap
proved the sentence and :forwarded the record or trial pursuant to Ar-.· 
ticle of War 48. · 

3. A summary of the evidence may be found in the accompatlyi.n& 
opinion of the Board of Review. I concur in the opinion of the Board ot 
Review that the record of trial is legal'.cy: sutf;i.cient to support the 
findings. of guilty and. the )3entence and to warrant cont:irmation or the 

·sente~e. 
, \ .. 

4. Accused was an ·enlisted man for .seven ;years and served as an 
officer for four ~s. His efficiency ratings have been excellent and 
superior. His combat :cecord includes two battle. stars., the Bronze Star 
:Medal., Purpl,e 1Ieart., and Army Commendation Ribbon. .He was wounded., 
capwred by the enemy., and escaped attar l2 days. His wound required 
eight montas• hospitalization but his recovery. was complete. This offi
cer was recalled to active du-cy- 4 September 1946 and was en route OTer- · 
seas when these offenses ,rare discovered. War Depar'bl!cmt records contain 
letters ·relating_ to .four pre"t'ious financial difficulties invol'rll1g this 
officer. 

5. I there.fore recommend that the sentence be ·confirmed but that 
the forfeitures be remitted., and that the sentence as thus modified be 
carried into execution. · 

; • · · 6. Inclosed ~ a form of action designed to carry thj.1:1 recOllllD8nda-
tion into effect, ~~mr · ' 

2 Incls. 
1~ Record of Trial THOMAS H. GREEN

------2-1'.iUlll..P.!..~lL-~-------- Maj or Genat"al 
( G.C .M.O. 189., 27 liay 1947.) · The Judge Advocate General 

s 
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'i'lll.R DEPART.ME NT 
In the Offioe of '.Ihe Judge Advooate General (lhl)

Washington 25, D. c. 

JAGK - CM 319168 

U N I T E D S T A T E S ) 
) 

v. ) 
) 

Seoond Lieuten&n.t LLOYD R. ) 
POE (0-1338273), Corps of ) 
Mill tary Police. ) 

1.7 APR 1947 

UNITED STATES FORCES IN AUSTRIA 

Trial by G.C.M., convened a.t 
Vienna, Austria, 29,30,31 Ootober 
and 1 and 2 November 1946. Dis
missal, total forfeitures and 
confinement for life. 

OPINION or the B~RD OF REVIEYl 
SILVE..JIB, Moll.FEE e.r.d ACKROYD, Judge Advocates 

1. The record of trial in the case of the officer named above h&s 
been examined by the Board of Review and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. Accused was tried upon the following charge and specificationa 

CRARGEa Violation of the 92nd Article of War. 

Specifioationa In that· 2nd Lieutenant Lloyd R. Poe, Headquarters 
796th Mill tary Police Battalion, did, at Vienna, Austria., on 
or about 3 April 1946, with ma.lice aforethought, willfully, 
deliberately, feloniously, unlawfully kill one Charlotte 
Stowisek, a h'..llll8ll being, by shooting her with a pistol. 

He pleaded not guilty to atld was found guilty of the charge and its specifi
cation. No evidence of any previous conviction was introduced. He wa.s sen~ 
tenced to be dismissed the service, to forfeit all pay and allowances aue . 
or to become due and to be confined at hard labor, at such place as the re
viewing authority might direct, for the term of his natural life. The review
ing authority approved the sentence and forwarded th? record of trial for ac
tion under Article of War 48. 

3. Evidence for the prosecution 

Eleonore Edelmann, an unskilled laborer and a resident of Vienna, Austria, 
saw her friend, Charlotte Stowisek, at about 3115 p.m.·on 2 April 1946 at the 
latter's apartment. At this time V~ss Stowisek was taking a bath and there 
were no bruises or lacerations on her body. On the night of 2 April, 1liss 
Edelmann and i,'iss Stowisek attended various "clubs" in Vienna. at which they 
each had about four glasses of champagne, both becoming "a little drunk.a 

·About llal5 p.m. they repaired to a.street car stop on Billrothstrasse to 
obtain transportation to their various homes only to find that the last street 

I 

\ 
I 

http:DEPART.ME


(J..42) 

cars in operation that night had already gone. At this time, a;jeep driven 
by an American officer came by and the driver hailed Miss Stowisek. After 
some conversation between the officer and JB.ss Stowisek, the two women got 
in the jeep, Wiss Edelmann being under the. impression that she was getting 
a ride home. The jeep then proceeded in the direction.of Grinzing, how
ever, and Miss Edelmann asked the driver, "No are you going?'* The driver 
,did not reply but Miss Edelmann was informedby her woman c_ompanion that they 
were going dancing. Miss Stowisek asked the officer 9 if he had a friend" 
and received the reply that he had not, "I1Uybe tomo?Tow." The jeep came 
to a stop opposite a monument in Grinzing and the driver asked 1liss EdelI!l8.Wl 
to get out. She did so, but l•ris s Stowisek remained seated in the jeep. The 
jeep then proceeded along Kobenzl Road. Lass Edelmann, noticing that she 
had left her handbag behind, called out after the jeep and Uiss Stowisek 
called back that she would return the purse later. Miss Edelmann then went 
to a nearby soldier's barracks and asked a soldier acquaintance who lived 
there for a ride home. She identified prosecution's exhibits A and Bas 
photographs of the body of her friend, Miss Stowisek, but could not identify 
accused as the driver of the jeep. The jeep was an •open" jeep, without top 
or doors (R. 11-30). 

About 6:30 a.m. on 3 April 1946, Ottmar Ha.alauer, a professional hunter, 
in response to the summons of on~ Hedwig Leeb, found the body of a womanly
in£ beside a dirt road just off the Jrahlenberg highway and near an area 
known. as the Rohrer Meadow. He marked the spot where he had found the..
body on a map introduced in evidence as prosecution's exhibit c. The body 
was on its back, the blouse e.ni coat were open, the shoes were off and "she 
had on blue underwear. 11 One shoe was approxima.tely · 10 centimeters a.way from 
the feet and the other was approximately three iooters a.way from the head. 
About 10 centimeters away from the body there was a blue handbag in which 
was found an identification card bearing the name "Carlotta Stowisek." 
Half a meter in back of' the head were three buttons which had come from 
the dead girl's blouse. There was one shot 'WOund •deep below the right 
chest.• }'fr. Haslauer did not touch the body and notified the police. He 
took two photographs of the. body which were introduced into evidence as 
orosecution's exhibits A and B. The nearest habitation was about a h1.mdred 
;e~rs distant (R. 32-39J Pros. Ex. c). Hedwig Leeb did not approach the 
body before Mr. Haslauer arrived (R. 39,41,42). 

About 8 aOO a.m. on the morning of 3 April 1946, Ernst Christ, a "criminal 
official" of Vienna, Austria, arrived in the locality where the body of the 
dead wo~an had been found by the hunter. The body was clothed in a flowered 
dress, a blue jacket, and silk stockings. The stockings had been "torn in 
small holes." On the inside of "the thigh" he founu a "blue spot. 11 There 
was a hole in the neighborhood of the liver which, in his opinion, had been 
caused by a "close" shot. There were two buttons near the body which were 
covered with the same material of which the jacket was ma.de and the thread 
with which the buttons had been sewn on the jacket had been torn, "not cut. 11 

E.e found an empty shell casing on the ground near the body. On cross-examina
tion by the defense, Mr. Christ was asked to give his opinion as a "criminol
ogist" as to how the "accident" had come about. He stated that in his opinion 
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•1t ce.rr.e to sexual intercourse and she defended herself. The man could not 
reach what he wanted to do and wanted to use force with the pistol. In the 
strubgle, in a defensive move, the shot went off." He also stated that "if 
he would ha.ve had murderous intentions, the woun:i would not have been on 
that place. Because of that, and as a criminologist I come of the opinion 
that the shot came by accident. Um.er the circumstances, it could ha.ve been 
a person using a left ha.nd. 11 In his opinion the deceased had thrown off her 
shoes in her death struggles (R. 4~56). 

Dr. Fritz Habermann, 'at· the r·equest of the Vienna police, inspected the 
body of a woman lying in the -vicinity of•the Rohrer :Meadow about 10a30 a.m. 
on 3 April. The corpse he examined was the 1:J8.llle as that Shown on prosecu-· 
tion' s exhibits A and B. The coat and jacket were open and the buttons on 
the coat were missing. :rhr~ugh the underwear and slip and extending into 
the body on the rit;ht side was a round hole through which blood was still 
running. The hole was in line with: the.. ohest warts, was 1.2 centimeters in 
diameter and had been caused by a projectile. Death had been caused by in
ternal bleeding resulting from this wound. The doctor also found "scratch 
effects" on the lower thighs and "Through the torn stockings were small 
scratches, e.nd wet underwear pants caused by urin~ and••• a round spot on 
the ground near the sex parts •••• No smell out of the mouth. No signs of 
a sexually forced act 11 (R. 68-63). 

Joseph Beer, an undertaker, took the corpse shown on prosecution's ex
hibit A to "the law medicine, Sensengasse 11 on 3 April 1946 a.nd there de
livered it to one Perlitzsky (R. 66-69). Gare.uslaus Perlitzsky, a worker 
in the Institute of law and Medicine in Sensengasse, received a corpse of 
a woman of approximately 30 years of age from Joseph Beer on 3 Aftl"il. The 
corpse "had a shot ••• in the stomach. 11 • He attached a tag t.o one of the 
feet e.nd put the name Charlotte Stowisek on the tag (R. 97,98). 

Dr. Fritz P.euter, •regularn professor of judicial medicine, examined 
the corpse tagged with the name Charlotte Stowisek. On the inside of the 
upper thighs and also on the outside thereof there were small scratches 
and very small blue blood spots. In his experience, such scratches were 
found in oases where "a person who is doing a deed tries to pull the upper 
thighs apart, but in this case the .scratches were not only on the inside 
of the upper thighs but they were also on the outside. Therefore, this 
reasoning is not so sure. in this case. 11 There was a shot wound in the body,. 
the shot having entered the lower right region of the breast, "in other words 
the liver region. 11 The •shot channel n was "from the right upper to the left 
below,n passi~ first through the liver, then through the bowels and finally 
through the big body artery on the lower left side near the spinal oord. 
There were no signs of a "olose 11 shot. A projectile of a type unusual in 
Austria was found in the body. No signs of a forced sexual act were found. 
Dea.th was caused by ".u.ternal bleeding resulting from the shot wouud. A 
person with such an injury would not, in the doctor's opinion, be apt to 
struggle and tear at her clothing in- the last fevr minutes before death. 
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It would have been possible· for a. person ao wounded to have lived "perh.a.pa 
twenty minutes" but death would have been the inevitable result of such a.' 
wound even if med.i·ca.1 a.nd surgical care had been promptly rendered. In 
the doctor's opinion the wound was not self-inflicted. On cross-examination 
by the defense, the doctor· stated tha.t he was ta.miliar with the position of 
the two sea.ts in the front 'of a jeep•. He thought it possible but not prob&ble 
that the driver or the jeep, while seated on the left and embracing deceased 
on his :right, h.a.d reached over the ateeri~ wheel with his left ha.nd and re
moved a.· pistol from a pooket on his right aide and in the aot or raising the 
pistol over tne steering wheel for the purpose of depositing it on his left 
side had fired it while in the ·raised position and p9inted a~ightly down
ward. If tl:µ.1 .had occurred "the bullet pa.th would have been more horizonta.l n 
·(R; · 98-108 ). · ' 

Second Lieutenant John W. Campbell, 796th Military·Polioe Batta.lion. had 
ah.a.red ·the same quarters with a.caused, Lieutenant John.son a.nd ·Lieutenant :te.ng
berg in Vienna, Austria.. .Aroun:l "the middle ot April• 1946, accused told 
Lieutenant Ca.mpbell th.at "he thought he h.a.d ahot a woman." When a.eked for 
a.n explanation of this statement, accused said tha.t 

"••• on the night before he had been to the officers' cl~b known 
a.a the '505 M.P. Club', which was an officers' club for the mem
bers of the 605 Military Polioe Battalion. He said tha.t he h.a.d 
gone there without 8. female companion a.nd had ata.yed quite late, 
until the club was closing, and that he was in the company of 
severa.l other officers there and that during the ·course of the 
evening he consumed quite a. bit of intoxicating beverages. A:J 
a :matter of fact, he related to me that he drank so much that 
he was intoxicated, drunk. He stated th.at when he left the club 
he ·got into a. vehicle, a. one-quarter ton vehicle known as a 
"jeep'. He stated that he h.a.d with him at the time a .32 or 
7.66 oa.liber pistol which I knew he had. He stated that a.s he 
left the club he drove around parts of the XVIII District of Vienna. 
He_ didn't remember exactly how long he ·drove around, but during 
that time he said he was in a very intoxicated condition and as 
the time passed on apparently the 'effects of his drinking became 
more pronounced. He stated that he drew his pistol and loaded 
it and during his driving around through the XVIII District he 
fired severa.l shots with hi• pistol at a street·light. He re-
lated that he knooked·out a str~et light with one shot. Follow-
ing i;.his he placed the pistol in his pocket and drove aroUl'.ld aome 
more i~ the area. of the XVIII District of Vienna. Some parts he 
didn't know where he was goingJ he wa.sn't sure. As a matter of 
fact. all the time he was'telling me this story he seemed very 
doubtful of exact]¥ what h.a.d h.a.ppened. He stated he didn't know 
exactly everything that Ji.ad ta.ken place, wasn't quite sure where 
he had been or of the times. But s'omewhere in -the XVIII District 
he saw 'bro ;toung ladies, oivilian prla, walking along the street 
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and he stopped and attempted to speak to them a.nd following a. 
brief conversation persuaded thEIIl to get into his vehicle•.After 
they were in his vehicle he drove out in the direction of Grinzing, 
in the direction of Kahlenberg. Somewhere in the e.rea. known as 

. Grinzing he stopped the jeep and allowed one of these girls to get 
out of the jeep, as she stated that she was going to ~ick up a. boy
friend or another :male companion. He stated after this girl got 
out of the jeep and left the jeep that the other girl remained in 
the jeep a.nd that he drove off without waiting fo~ the girl who 
had gotten out to come back with her friend. Following this, he 
drove up the hill to Kahlenberg. He never did go to the top or 
the restaurant known as Ka.hlenberg, but turned off on another 
road. He stated that he drove down this road a. certain distaDoe -
he didn't say exactly where or how far - and somewhere on this 
road, which is in the region.of Kahlenberg, he said he turned 
off; I don't recall whether he said right or left, but he turned 
off the road on to a dirt road, or an unpaved road, pulled the 
jeep off a short distance, and stopped it. Follqwing the stopping 
of the jeep~ he attempted some form of petting with this girl~ I 
asked him if she resisted his advances and he said that she did 
not put up a strong resistance but objected only slightly. Inci
dentally. I recall at that point that he stated when pne of these 
girls got in she wanted to go home. I don't remember which one it 
was and he didn't make it clear to me, but one of them wanted to go 
home. Apparently, it was this woman who went up to Kahlenberg. She 
wasn't too enthusiastic about his advances toward petting. He stated 
that all during this time his mind was filled with thoughts of another 
woman,_ one he identified as a girl named Margarita. I knew this 
loo.rgarita and I knew that Poe had had a very, very close associa
tion with her over a period of several months, am I knew that she 
meant a great deal to him. ,Poe also stated to me at the time tha~ 
in addition to being under the influenoe of intoxicants which he 
had had, he was very upset about this girl Margarita. It seems that 
he had found out some things about her whiah were not too desirable 
and he realized t~t they were true but in spite of that he had 
very strong feelin~ for her•. In addition to that. he was expect-
ing his vdfe to oome over to Austria from the States. And he stated 
that all of these things were going through his mind at· the time; that 
he was somewhat fearful of trouble that might come up between Margarita 
and his wife. Ase. matter of fact, he was in very great fear of such 
trouble. And he stated that while he was talking to this girl. or 
sitting with her there, that &11 these things were flashing through 
his mind and he was very very disturbed and he said he could actually 
seem to just picture this girl as being Margarita and he had some 
thoughts in his min tlia.t this {;irl might even be :Margarita. That 
is the impression I got, that he was so disturbed by the influence of 
these intoxicants and by his worries and thoughts over his family 
affair that he wasn't sure exactly what he was doing. At any rate, 
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he stated that with these thoughts in mind he drew this pistol 
from his pocket. the pocket of his _blouse. Apparently, the 
pistol was still loaded with a round in the chamber. He placed 
the pistol in his hand and pointed it in the direction of this 

·giri who he said was sitting on h!s·right. He stated that he 
placed the pistol in the area of her left breast and the weapon 
went off e.nd was fired. He had lrl.s hand on the gun in a. normal 
manner. After this happened he said tpe girl gave a slight scream 
a.nd slumped over, falling out of the jeep. He got out of the 
jeep and went around and looked at her. She was saying so~cthing 
like. "No, no. no." He stated he could not tell whether or not 
she was wounded or just frightened and saw no sign of blood. 
There was obviously something wrong with her. but he did not see 
a.n open wound nor did he see any signs of blood. no signs of gun
shot wound physically speaking. She had given a. scream a.nd fallen 
over out of the jeep. He stated that he looked at her and he could 
see her end that she was definitely alive. He stated at tha.ti time 
he a.gain pointed the pistol at the girl and attempted to fire it, 
but that the weapon failed to fire, that it jammed and apparently 
wu due to some malfunction of the weapon. Following this, he got 
into the jeep and drove back to his billets in the XVIII District. 
He said that he went to bed immediately and dropped into a. sound 
sleep, apparently forgetting about the entire incident. He stated 
that the next thing he knew he woke up about 7 o I clock in the 
morning. He wa.s very sound a.sleep and suddenly realized that 
this nightmarish event had taken place. He was so confused at 
that time that he wasn't sure what had happened. He seemed to 
be very doubtful. It had been on his mind all day and he was 
quite worried about it and decided he had to talk to someone about 
it, so he ca.me to me. And that concluded his story a.bout what had 
happened that night. I beg your pardon - I recall he said that 
later in the day or perhaps that morning he had found a. purse, ap
parently a woman's purse or pocketbook, in his jeep, in the vehicle. 
Apparently, this purse had be1?nged to one of these girls.n (R. 111, 
112,113.114.) 

Aooused then stated 'that he had disposed of the purse. 

On oross-exa.mination by the defense, Lieutenant Campbell described 
Marga.ri ta as being about 20 years of age. She had blue eyes, a fair skin, 
very blonde hair, an1 an exceptionally good figure. Aooused had told Lieu
tenant Campbell that he was in love with Margarita. an1 had indicated that 
there was a very definite oonfli ot in his mind between Margarita and his 
wife. On frequent occasions Ma.rgari ta. stayed overnight in accused's apart
ment. Lieutenant Campbell found accused a likeable fellow• coopers.ti 're 
and attentive to his duties. However. he had fonred the opinion that ao
ouaed had a temperamental background and was emotionally unstable, somewhat 
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immature and rather "spoiled." At the time aoouaed told Lieutenant Campbell 
the story of the shooting. aoouaed we.a, quite upset, emotional, and Tery 
nerToua but his Toice wu calm. He wa.a 1om1:9ba:t "bas:," a.bout ~ details• 

On redirect examiDa.tion Lieutena.nt Campbell stated that acou..aed had 
told him that he would kill Margarita if' she ever broke up "the situation" 
between him a.Ild his wife. Lieutenant Campbell did :cot take thia statement 
seriously. Lieutenant Campbell had the impreasion that the story accused 
told him about the shooting of the girl wu •11Jce a nightmare" to accuaed, 
"like something unreal, that it couldn't have happened, yet in his mind 
he felt that it must have happened." There wa.a aome doubt in Lieutenant 
Campbell' a mind as to whether the eventa recounted to him by a.oouaed had 
actually ooourred. However, at a later ·date, Lieutenant Campbell heard 
one of his men coilllllenting on information he bald received from. a oiTilian 
police source that a civilian girl had been shot somewhere on Kahlenberg 
by an officer and that the police were unauooesafully l~oking for her u
sailant. Aooordingly, about 17 July 1946, Lieutenant Campbell related to 
a Mr. Steele of the Criminal Investigation Division the story acouaed had 
told him. On examination by the court, Ueutenant Campbell stated that ac
cused. had told him that while he was sitting in the jeep with the girl who 
wa.1 shot he visualized her a.a Margarita and 4.-u thinking that he would like 
to do oay with Ma.rga.rita, "but he just didn't have ·the nerve Ito do it.• 
(R. 110-132) r · 

On 18 July 1946, Criminal Investigation Division .Agent Kenneth R. 
Granata, accompanied by Agent Krueger, searched acowsed's quarter, in ac
cused• s presence and with his consent. Accused was asked whether be had a 
weapon in hi• possession and replied tha.t he had an Jrlfl¥ .45 caliber pistol 
a.nd. that he did not have any other type pistol. Hoirever, Agent Granata 
town a 7.65 Hungarian "blow-back" pistol in a.caused'• bedroom and, when 
confronted with this pistol, a.ooused admitted tha.t it wa.• his. About 22 
July 1946 Agent Grl.lla.ta asked accused to gp over the route he had taken 
on the night he bad picked up the two girls and accuaed, aooompani ed ·1J7 
Agent Gral'la.ta, drove the agent• a Pontiac 

"••• down Peter Jorda.n-Straaae to Billrothatru••, where the 
Roxy Theater is located.· We stopped there a.nd Lieutena.nt 
Poe told me that wa.a where he pioked up two girls. We turned 
left in the general direction of Ka.hlenberg - Do you ban a 
map here ao I could show you? Well, maybe I can go on - We 
went in the general direction of Ka.hl.enberg &Dd I think we 
turned up Grinzinger Allee and up the Ka.hlenberg Road. Part 
way up Kahlenberg Road the lieµtena.nt atopped the oa.r, where 
the former 242nd Infantry billet• were loca.ted, and told me 
they had stopped there that night a.nd the girl who was riding 
in the back seat of the vehicle had gotten out to locate a 
boy friend other•~ While the girl waa in the billets, Lieu
tenant Poe took oft aga.in and. continued on up the road tern.rd.a 
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Kahlenberg. Well, there ii a fork about ha.lf' way up to Kahlenberg, 
i.e., the ros.d to Kahlenberg goea straight a.head a.nd it forks 
to the left. Lieutenant Poe took the left turn there and went 
on for some distance a.rd atopped beaide a narrow dirt lane that 
went out off the main road. He said he atopped there that night 
and had gone up this narrow dirt road, which ha.a a rather sharp 
incline, and park~ hia vehicle and due to the fe.ct that the road 
had suoh a sharp inoline, the vehicle wouldn't ata.y put parked 
in gee.r. So at that point he backed down to the main roa.d, con
tinued in the aame direction he ha.d been going before for aome 
distance, and came to an open spot j_,uat off the m&in road. He 
aa.id that was where he ha.d parked. u · (R. 89) . . . . 

"When we came to t-he final open spot right. oft the road, 
U'eutena..nt Poe told me that wa.s the apot where he shot the 
girl. ••• it's not paved and it'• dirt, quite open. I£ you 
drive into this open apa.oe, there ia' a house off to the left, 
I would say about 100 yards, and there are some woods directly 
to the front of thia open spot and off to the right there 11 
another dirt road that goes up to a rather large hill. The 
area surrounding thia la.st location is quite open for 1ome dis
tance." (R. 90) 

Agent Granata. marked thu spot where accused stated he had shot the girl on 
a map introduoed in evidence as prosecution's exhibit J. Prosecution's exhibit 
J ia identical with prosecution's exhibit C, a.nd the spot marked by Agent 
Granata on the former ia in the same relative position a.a the place marked 
by ottm&r 1:{aslauer on the latter to indicate where he ha.d found the body of 
Charlotte Stowiaek. Agent Granata. gave a.ocuaed no imtruotiona a.1 to where 
to go (R. 85-97, Pros. l:lxs. C and J). 

Criminal Investigation Diviaion Agent Lloyd J. Krueger brought accused 
to his office about 12a30 p.m. on 18 July 1946, during the oourae of hi• in
vestigation of the death of Charlotte Stowisek. At this time accused wa.1 
warned of hia right• under the 24th Article ot War. After some interroga
tion, Agent Krueger, Agent Gra.na.ta. and a.ccuaed went to a.ocuaed's apart-
ment where a 7.65 pistol was found. Acouaed and the two agent• then re
turned to the "CID" office and a.ocuaed wu again warned of his right• under 
the 24th Article of ~a.r. Aecu,ed appeared to underata.nd these right• and no 
promises or threat• were made to him. Aocuaed then ma.de a signed, sworn 
statement which wu admitted in evidence without objection' ae proaecution'• 
exhibit K. On 23 July 1946, a.ccuaed oa.lled the "CID" office and aaid t;hat 
he desired to make another ata.tement. Agent Krueger thereupon went to the 
110th Ste.tion Hoapita.l where accused wu confined and·a.ccuaed ha.oded hilll 
a statement whioh accuaed had written out in longhand. Accused 1'&8 again 
warned of his righ.t1 under Article ot War 24: and then aigned and awore to 
the statement. No threats or promises were ma.de to acou1ed. This state
ment wu admitted in evidence without objection as proseoution'a exhibit L 
(R. 132-136,141). 
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In his written statement (Pros. Ex. X) aooused saids 

11 0n 2 April 1946. I went to the 505 MP Officer's Club about 
1930 hours, where I dra.Dk: the entire evening until the olub oloaed. 
On this evening I wa.a oa.rrying, without a. holster• a llmga.rian, · 
Blow Back. semi-automatio caliber 7.65 pistol, ff36183. on my person. 
I had been drinking a. great dea.l and when I started to lean the 
club I tried to take the pistol f'rom· benea. th my lef't a.rm pit to 
place it in my short coat and it slipped f'raa my haDd and f'ell to 
the floor. 'George', a car guard, retrieved it am I placed it in 
my right hand short coa.t pocket. When lea.Ting the club I wa.a veey 
deapon:ient due to the faot that I bad told an Austrian girl, whom 
I ha.d been going with that she must get out of my life a.nd find 
someone else beoa.use my wife wa.a coming the f'ollowiI:g 1110nth. I 
had known the girl for some time and my mind wu unrestful because 
I had to tell her that she was not to see me ~ore. I got in my 
'Jeep' alone e.nd started to go home e.nd deoided to go f'or a ride. 
I rode around town for a while and took several shota a.t ·aomc, street 
lights with the pistol. I put the pistol in my right barld coat 
pookBt -,,i, thout ejecting the round from the chamber. I then deoided 
to go home again, but due to my intoxica.ted condition. I oouldn1 t 
f'ind the wa.y. I came to Billrothstra.aae by the Roxy Theater a.nd 
sa.w two girls waving at me. I stopped and aakBd the girls if' they 
wanted to go dancing. They agreed, but said they would have to go 
a.nd pick up a friend. We went out in Griming to the EM Billett• 
of the 242 Infantry. The girl in the ba.ok seat got· out a.Di went into 
the billets for her friend. b soon a.a the girl got out the other 
girl sitting in the front seat started running her hand up and down 
my leg. She oouldn't speak English'and I said 110ltey let'• go". I 
started up the road to Ka.hlenberg and when I came to a fork in the 
road a.bout half way up the hill I turned a.nd took the left f'ork. 
I turned ~ight off the ma.in ro~d onto a dirt road and stopped. Be
oause there was a.n inoline on thia road and the jeep would not re• 
ma.in still I ba.olced out to the :ma.in road a.gain and started on down 
this thoroughfare a.gain. ' I oe.me to a.n open spot and drove ott the 
road and stopped the jeep. I started making adva.noes to the girl 
but she did not offer too m.uch resiste.noe. lfy gun, whioh waa in 
'!fJ3' right hand short -ooa.t pocket wu in the wa.y a.nd I wanted to tra.na
ter it to my left hand pocket. I gruped the wea.pon b;y the grip a.nd 
in pulling it from m:, pocket. it discharged. The girl acreaaed and 
opened the door of the jeep. She he.d one foot out but tell from the 
jeep to the ground. I wa.s frantic and got out of the jeep a.nd ran 
around to the side where she had fa.llen. She wu aquinaing on the 
groun:i and I bent down to look at her. She looked at me and turned 
her head in the opposite direotion. I got ba.ok into the jeep a.nd 
left her lying there. I drove back to my billet• and went to deep. 
I put the pistol in a desk dra.wer the next morning. I went down to 
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the jeep and noticed a. pooketbook lyillg between the front aea.ta. 
I picked it up an:l took it to my room where I put it in a. foot 
looker. I se.w no blood in the jeep. The pocketbook I.found in 
the jeep I threw &way a.tter h.e.ving burned the contenta. The 
rea.son I did not report the incident was beoa.use I thought the 
girl had tainted when she sts.rted getting out of the jeep from 
the s-ound of the shot, in a.ddi tion to the fa.ct I could fim no 
blood in the jeep. Today I wa.s shown a. pistol by Agent, Gra.na.ta. 
and Krueger, namely a. Hungarian, Blow baok, semi-a.utolllB.tic oa.liber 
7.65 pistol #86183 which I positively identify as my pistol and 
the one I had in my hands that discharged in the manner described 
above in m:, statement. I ha-ve. read the above statement oonsiatillg 
of two typewritten pages and to the beat of my knowledge and be• 
lief' the ta.ota oonta.iMd therein a.re true and oorrect.• 

In his aeoond written statement (Proa. Ex. 1) aoouaed saids 

"I, Lloyd R. Poe ••• do hereby make the following sta.tement • 
in a.ddition and accorda.noe with my original statement pertaining 
to the a.ctua.l incident which took pla.oe a.t the spot where the 
girls body was found, the full particulars of which were not 
clear in my·mind do to my drunken oondition on the night 2 April 
1946 and the almost four months which ela.paed between the time of 
the accident a.Dd my confession. · 

"Ai'ter backing down from the first road which wu to steep 
tor the jeep to remain statio.n&r7 a.s I ata.ted origina.lly;-1 pro• 
ceeded along the main·highway a.gain at which time the girl I had 
with me decided she wanted to go home and asked me to turn a.round. 
But I continued a short distance to the fork ot two dirt road• 
where the girls body was found. 'When I had atoped she opened 
the ,half door which was on her side of the jeep and motioned 
that she would walk home if I didn't te.ke her. I started the 
motor and was going to leave her there a.nd I started to ba.ok 
a.way but she hung on to the door and I understood her to sa.y 
she would stay here f-0r five minutes with me. And as she 
climbed back in I gra.bed her to caress her and as m:, weapon 
which wa.s still fully loaded was in the wa.y. I reached into 'llfY' 
right short coat pooket with '1I'1if left haIJi attempting to transfer 
·it to my left pocket. I remember I had it out of my pocket, 
when for some reason the· girl tried to puah away from me. '.!he 
next thing I knew the gun had discharged and the girl sta.rted to 
fa.11 from the jeep screaming a.ngrily at me. fuen ahe atood there 
with the aid of the helf door. I don't know what possessed me 
after th.at, I guesa I was a.fra.id someone might have heard the 
shot all I knew was that I wanted to get awe.y and she wa.a at111· 
there hanging on and so I backed up and forward again with the 
jeep trying to shake her off, but still she hung on apea.king 
something in German. So I got out a.Iii went aro\Dld to her and 
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ma.de her relea.ae her gra.sp on the door a.nd tripped her to the 
ground. I still had the pistol in m,- hand and she cried ttno• 
and turned her hea.d away without aaying &?Vthing more. I 
thought ahe had fainted and so I ran a.roUIJd to the driver• 
sea.t of my vehicle e.n:l drove Ul&y without a:ny lights.• · 

Evidence for the defense 

Eleanore Ede1-.nn'• reputation for truth and veracity wa.a not good 
(R. 153.1M.l57). 

Second Lieutenant Stanley Johnson. G-4 'section. Vienna.. Austria. had 
known accused approximately nineteen months. both in the United States and 
oversea.a. He had sha.rbd an apartment in Vienna with a.ccuaed. Lieutenant 
Campbell and Lieutenant Le.ngberg. J.argarita. frequently visited aoouaed 
in thia apartment e.nd remained owrnight. Margarita wu •a rather attrac
tive girl. a f&irly nioe figure. She ia not.an innooent girl by ~ mean.a. 
She bas seen a. lot of the world am I didn't particularly have a.n:, liking 
tor her." Aoouaed was well liked and wu "a lot of tun at a party". but 
was temperamental. rather hot tempered. and quick to come to decision.a 
either for disliking or liking a person. Acouaed wa..a not a calm person. 
There were times when accused would drink and feel quite happy a.nd then 
there were times whenhe felt moody and ahowed that he desired to be alone. 
Lieut•Rant Johnson noticed nothing unusual about aocused's general coxlduot. 
or demeanor during I.he months of April aild Jl,ay. Aocuaed brought Margarita. 
to the officers• club in the latter part of lla.y and was in her compa.ny 
three days before his wife arrived. Prior to that time he ha.d been separated 
from Margarita for about three weeks. Accused was trying to break o£t with 
Margarita &nd 11surpriaed ua all" by bringing her back to· the club. On the 
first of June,accused'a wife arrived (R. 158-171). 

Lieutenant Herman A. angberg. 796th Military Police Battalion. ha.d 
lived in an apartment in Vienna with accused. Lieutenant Campbell and Lieu
tenant Johnson. He had known accused in the 'Chited States and had attended 
officer ca.ndidate sohool with him. Lieutenant Langberg and aoouaed had 
several disagreements at the time they were living together.. Accused wa.• 
a. little quick-tempered and inclined to go off by himself. into his separate 
bedroom. when things did not go exactly as he desired. Accused seemed in
clined to worry considerably-. Lieutenant I.a.ngberg did not like Margarita. 
The fact that Margarita was often present in the apartment was the greatest 
cause £or disa.greement between the two officers. Lieutenant Langberg es
pecially disliked to ha.ve Margarita remain .in the apartment when the officers 
living there were not present. Also. she would be in the bathroom in the 
mornings when the officers were in a hurry to get to work and wanted to 

· aha.ve. Sometime•• aocuaed would agree tha.t J&l.rgarita•a presence in the 
apartment under these oiroU111Btances wa.a not proper but on other occasions 
he would get arther angry when the_ qut'lllltion was brought up. Accused had 
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atated that he loved Ma.rga.rita and that he was very upset a,bout 'What he 
should do when his wife a.rrived. Acoused also loved his wife. On several 
ooca.aiona when aoo\lled. on a. "double date" with LieuteDAnt Langberg and. 
his girl friend. oalled for 1-rga.rita at her residence. Marga.rita wa.a not 
home and had le1·t a note saying that she was at aome civilian club and. 
that she was to be "picked up• there. On these occasions. accused would 
be aput out about 1 t and. said he waa going to quit going with her• but 
he always would be baok with her in the next two or three daya. • cm.e 
night accused a.wakened Lieutenant I.Angberg and aaid that Ma.rgarita had 
tried to oommit suicide by taking an overdose of sleeping tablets. Ac
cused was worried about her oondition aDd did not know what to do. Lieu
tenant Langberg looked at Margarita. prescribed a. course of treatment for 
hel' and went back to bed. On crosa-examination by the prosecution it wa.s 

'brought out that after aocuaed 1 a arrest,Lieutenant Langberg went to the 
lloth Station Hospi ta.l to visit accuaed. In the course of a general oon• 
versation' aocused stated. conoerning the incident whioh had been the ca.me 
of his confinement. tha.t 

"••• he had had comidera.ble to drink that evening and had been 
at the 505 officers' club and he had left there. Upon leaving he 
had dr'iven a.round tor awhile &nd he had a piatol with him am 
proceeded to shoot out the street light bulbs. and drove on 

. some more and stopped to talk to two women on a street corner. 
In the course of the conversation. they got into the vehicle with 
him and went to one of the ladiea I houses. whereupon she got out 
and went into the house. After waiting a. short tune. this other 
lady and he drove a.way. After driving for a.while they stopped. 
He said that he proceeded to put his e.rm around her. or something 
to that effect, a.nd ln so doing the pistol that he had in his 
pocket wa.a uncomfortable. He rea.ohed into his pooket to remove 
it and in so doing it was dis oharged. And the girl then stood 
up in the vehicle and screamed and stepped out the side of it and 
wa.a lying on the ground. He sa.id he got out of the jeep and walked 
around it and went over to her and that he could see nothing, no 
blood or a.eything on her. , and thought that he may just have fright• 
ened her. not actually hit her. He didn't know exactly what had 
happened or what to do. so he got back in the vehicle and drove 
off. 11 (R. 185-186) 

Lieutenant Langberg knew of no ooouione wherein a.couaed had uaed violence 
of aey sort taward Margarita or any other wome.n. Mlrga.rita. and accused used 
to "scuffle around• in the apartment in a playful manner (R. 172-188). 

Second Lieutenant James I. Dutfield, 514th Quartermaster Group, Munich, 
Germacy, had known a.ooused n1ntimatelyn tor over a yea.r in the United Sta.tea 
and had attended officer ce..ndide.te school w,ith him. Accused was emotionally 
unstable and temperamental. After drinking bouts• llihioh were quite frequent 
and in the course of whioh he would drink "quite a little." accused would be 
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subject to periods of depression. Accused had stated that he waa not aure 
whether he had "done the right thing" in marrying his wife. Few people 
could "handle• accused {R. 189-193). 

¥arga.rita Gwozdeoki, a Viennese dancer, had known a.oou.sed tor a.bout 
ten months. After she first met him she aa.w him "every day" and often 
went with him to his apartment where she stayed overnight. She and ao
oused were very muoh· in love witt, ea.oh other. Acouaed was jea.loua ot 
Margarita and did not like her to ta.lk or de.nee with other men. During 
this period of time she never had any qua.rrels with aooused. Aooused had 
told her that he was married and that his wife was coming oversea.a to liTe 
with him. In view of thia aitua.tion, aoouaed and ltargarita agreed that 
they would have to terminate their relationship. The nlaat night at his 
apartment" she could not sleep and had a headache ao she took aome sleep
ing pills. Aooused awake:ned her and asked her what she had done• He 
seemed nry nervous. She mentioned having taken the pills and aocJ1sed, 
after asking aome one in the next room what to do about her condition, · 
made her regurgitate. She then went baok to sleep and left the apartment 
the next day. Eight or niilB days later she so him drive by in a jeep. 
He stopped the jeep and asked her to get in. They drove to a "little land
ing11 half wa;y up Ka.hlenberg and there entered into a conversation. 

"\le talk about love from us and after he say•, • I Jcnow 
7ou love me. Maybe I love you now, but I must ta.lk to you.' 
And he talked to me, after this I go .from him thia day. I 
left him. He comes back from his job and look for m& and never 
find me a.t his apartment. So, he -was nry nervous. He doesn't 
know what happens w-ith me. In the e wning he goes to the club 

· and gets drunk, and after he ride to my apartment a.nd look for 
me. The apartment was closed, ao he doesn't know wha.t happena · 
with me. He was nry nervous and exoited and he lcncnra I took 
the pills, ao maybe I be home,, I be in the hospital - he doean•t 
know. He ride back on the streets and took the pistol and shoots 
atreet lighta. And he oomea on the street and there are going 
two girls. The girls talk very. loud and he stopped the jeep and 
the two girls goea ,.n. He drives with the two girls in the jeep. 
After the next time ofle ot the girls want to go out. He let go 
out this girl and he told he drove the other girl to Kahl~nberg. 
He had a oogna.o or whiskey in his jeep and they drunk together, 
there. .Arxl after, they kiaaed together and ao he d:ro-ve over 
there and find the plaoe where he oan park the jeep and naturally 
they kiss together and maybe they want more. The ·girl wa.a on 
the right side and kisa him and he kiss baok, so they want love. 
I think so. An:1. he haa in the right pooket something that is 
no good tor him. It wa.a a pistol. So, he took it out or the 
right pocket a.nd want to' give it in the left pocket. The girl 
was drunk, ao he took out the_ pistol with the left hand and want 
to give it in the left pooket. In this moment the girl lciaa him 
again and he was thinking about me a.nd lose his hea.d and lcisa _the 
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girl ·a.gain a.nd he forgot he has the pistol in his left hand. They 
kiss a.gain and after he looks at the girl and the pistol was ex
ploded. He doesn't know how it happened. He doesn't want to shoot, 

. but he forgot he had the pistol in his left hanfl• So, 'he was 
very, very excited and he think a.bout me and he doesn't know how 
it happens that the pistol is exploded. So, after, he ride home 
and go to bed. The next day Lieutena.nt Poe wake up and he was 
thinking he had a b&d dream. He was thinking a.bout that all and 
he wa.s very nervous in his head a.nd he doesn't know is it true 
or it wa.a a dream, so he get out in his jeep and he find something 
from this girl in there. So, he says it we.a not a. dreamJ it must 
be true. · So, he look and he go ba.ok in the hall and he thinks he 
must be crazy in his head, but he thinka it true. He is one of 
these people he need someone to talk to him. So, the first one 
he fown wa.a Lieutenant Campbell. Lieutenant Poe go to him and 
talk a.bout that, but he was not right in his head. It was one da.y 
before he had met this girl. He oa.n •t believe wha.t he talked to 
Lieutell8.4t Campbell. So, he talked to him and after seven, eight, 
maybe nine days, I S&llT him and after eight days he was thinking 
about that and told me that and Lieutenant Poe talked to me. That 
is the truth what he talked to me. Ani I ta.lk over here and that 
is the truth what I know. 11 (R. 200-201) 

Margarita. and accused were together a.gain a.bout three days before accused's 
wife a.rrived and she saw him thereafter, 11 but only for one hour, two hours" 
(R. 196-210). 

Doctor Otto Kauders, head of the psyohiatry olinio of the University or 
Vienna., in oonjunctionwith Captain Centa, a.n ~rioan psychiatrist, examined 
accuaed between 6 and 12 October 1946. Doctor Ka.uders made a case study of 
accused, taking into consideration accused's family history, his personal 
history and all the circumstances surrounding the crime allegedly committed 
by accused. He stated that 

"••• the fa.ndly history was not a favorable one for the develop
ment of a full, determined per's·cnality. Fbr insta.noe, it is men
tioned in the family history of the a.caused that his family lead 
what he calls a nomadic life. The family went from one place to 
a.nother. The boy changed sohools and being already, of course, 
at this ti:me a weak personality, he f;Ot from ore influence under 
the other. And it is mentioned in the family history that there 
was much quarreling in the family. The father and mother didn't 
live in very good happy relations, so that has also had a bad in
fluence on the development of the boy, but there is nothing re
markably important in the fe.mily history except that the father of 
the a.ccuaed seems to be a nervous and irritable personality." (R. 218) 

"Also, his personal history gave us the impression that 
he was a. very emotional persona.lity from the very beginning. 
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Yihen he met diffloultiH• be got alwaya under an emotional 1train 
·e.nd he behaved very emotionally in an unbalanoed way. It made & 

great impreslion on WI that when the patient in the beginnillg ot 
the year 1945 wu denied admiuion to the Air Corpe• he behand ill 
quite an in-ational and emotional way. He got ·-.ery angry. got 
drum:. am wu punished tor that. We have other enmplee ill the 
oa.se atu~ that also on alig4t ooouiom in which a man, eapeciall7 
an officer must auatain, he got ner-voua, emotional. and nry Db&r 

to emotional outburst,. 11 (R. 219) 

Conoerning aocuaed'• relations with his wife and with Margarita, and·their 
effect on the events reaulting in the death ot Cha.rlotte Stowiaek on the 
night of 2 April 1946, Dootor'Kauder1 said• 

"••• The first thing which iJnl>!:esaed me was that he decided very 
quickly to ma.rry her ffe.a wif•7 and he m&ITied her at, I think, 
the begirming of 1945. 10 that a.t the time he wu not 19 year• 
old, at 18. and the married life of the accused wa.~ a Tery· un- · 
happy one. Fr0111. our medical point of Yiew, we consider the un
happiness of thia life that didn't lead to nry happy, norma.l 
sexual intercourse. There was a mutual maaturbation a.a far u 
I could understand. To the aocuaed thia did not bring the pq
siological satisfaction of normalraexual lifeJ on the oontrary, 
it inoreaaed the nervoua tenaion under whioh the aooued waa 
living. rib.en the accused arrived in ·vtenna. in December ot l&H. 
I thiDlc. a new figure came into hie life IUld it ia the girl called 
Ma.rga.rita who played auoh an important role in the whole proceed• 
ings, and he hadnow quite normal sexual experiences and to a very 
high degree he got under the spell of this giri. It wu a TI1't7 
troubleaome situation for him to know that very soon, in a tff 
weeks. hia wife would arrive. He got deeper and deeper into the 
relation with Margarita, and from. the payohiatrio point ot Yi• 
we -must say tha.t he got wholly- dependent of her. 

8 
••• I think that from January to April of 1946 the aoouaed 

lived under perpetua.l..nervoua strain and he 1ia8 in a deep oon
fliot oonoerning hia love &i'faira and the things came to a 
oriaia when on the aeoond ot April there_waa taken up the deci• 
aion on the part of the accused to separate himself tota.117 troa 
Margarita. But at the aam, time, u always in 1uoh oaaN, he 
kmw very well in hi• interior that this aeparation wu not 
poasible for him. He juat could not sept.rate or detach himself 
totally from thi1 woman under ;whose influence he. had gotten ao 
deeply'. He despised himself and he despised hia weakness and 
on this dq he wu ala o under the intluenoe ot muoh teuing troa 
hie oomrades. It 1a mentioned in the facts tha.t he was in th• 
afternoon at the club 605. where hia comrades teued him nr:, 
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· much am he got very irritated. It a.de him aaha.med. It ~de 
him ashamed that.everybody laughed at hia deoiaion to aeparate 
himself from Margarita. because he wiahed to separate himaelt, 
but at the same time he telt his absolute weakness in this point. 
He telt that ~gain and a.gain it waa not posaible tor him to get 
rid of her. In this already nervous and, excited ata.te ot mind, 
the a.oouaed drank a.n unusua.l amount of alcoholic beveragea. We 
tried as psychiatrists to make clear if the aooused had a remem
brance of eveeything, ot every detail, that happened on thi1 un
happy day of the aecond ot April, 1945, and concerning all the 
tact• which ha.ppened in the club his remembrance aeema to be not 
& nry good one, not concerning all_ the detail.I. I think thi• 
drinking attributed a go~d deal to his t.lret.<iy certain degree ot 
·abJtorm.al 1ta.te ot mind. 

11I think that on leaving the 605, Club hi• state of mind oa.n•t 
be considered quite a normal one because the accused behand in a 
very peculiar, abnormal, irrational way. He did a thing which, 
ot course, he never did before. He shot at 1treet light• and 
he had jtu1t a. tendency to shoot. He told us that he sawin one 
of the street lights the fape of lda.rgarita and in shooting at 
the street light he lad the idea of revenging himself, ot killing 
:Ma.rgarita. He tol~ us that afterward he wu obsessed by the idea 
of killing. He had not the idea of killing Margarita or killing 
a certain person, but he wa.a obsessed by a.n idea ot revenge, ot 
killing, a.nd then he made the aoqua.intanoe ot the girl who wu 
afterward shot by him, in this state of mind. 

•u I ~ awnmarize, I want to se;r that at the ti•• ot tit. 
alleged crime, ot the act, the state ot mind of the aoouaed wu 
an abnormal one due to the tollOW'ing ta.eta a We must consider 
the accused as a weak, iJ1111&ture. emotionally unstable personality- -
number one. Then, we are coming to the atreu and strain ot the • 
last month with the perpetual conflict between Marg&rit& and hie 
wife. Number thr!Je, with. the actual conditions or the night ot 
the second of April, the &lcoholio lntoxioa.tion - it I DAY aay-
ao - combined with the emotional crisis reaulted in an emotional 
outburst which first led the acouaed to the already- mentioned 
ta.ct ot shooting &t the street lights, and then brought him. into 
this state of mind in which he committed the orime. It I may aay 
what 1a to be told about the ata.te ot mind during the act. we oon
aider suoh a state ot mind as very limited, as very narrow. He 
had one idea - we aa.y compulsory idea - in his mind to kill and 
it was completed. AA the aecusecl told us•· he would have killed 
anybody who would have come in his near preaenoe. n (R. 219,220,221) 
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When. on the first examination of aoouaed b7 J>ootor Kaudera. a.oowaed wu 
asked to expla.in the inconsiatenciea between hia various oonteuiona. he 
becaJne vecy nervoua. It wu not until the sec.and e:nrn:1 nation that •he 
told ua that he had killed. u On this aeoon:l exa.mina.tion aoouaed ha4 a 
very atrong emotional outburst and behaved like an unbe.la.noed peraoa. 
He wu weeping and trembling and it was •a.lmost impouible 11 to get &11 
his wcrda. When Doctor Kauders was asked whether. in hi• opinion, ao
cuaed wu sane at the time ot the alleged offense, the dootor replied, 

"A.a we expreH it, hi• ability. hi• in.eight into the situa
tion. was impaired and hia ability to adhere to the right wu 
diminished .... It waa not that he wu totally in...na durbg 
the act. during the deed, but hi• insight was impaired and 
again his possibility to resist aggressive tendenoiea whiob. 
he had wu also diminiahed.u 

Doctor Kaud.ers Uld Capt~in Cent& were in accord on all opinions and oonolu
aiona formed aa a resuly of their examination ot accused. 

On cross-examination by the prosecution Doctor Kauden atated that a,o.;. 
.oused was not psyohotio but had a psychopathio peraonaliv. On the nigh~ 
of 2 April 1946. a.ocuaed we.a able to distinguish between right and wrong 

. uin such etfeot a.s a. crime of murder." Dootor Kaudera further 1ta.ted, 

11 He told me that - if I am permitted to look at 'lllT remarks -
' I ever heard the word before me. "Kill, killi kilU • U aome
body else wu there. I would have been preued to kill him. I 
wished to free myself'. but I wu not able to tree m;yaelt. • We 
took notes. He first said he had the idea to kill Margarita and 
then he had the idea to lcill aey-body~ · · . -

•••• He told me a.a 'far u I can remember - the aeoretary oouldn' t 
follow due, to the emotional outburst - but, as ta.r aa I oould 
understand the t.ecused. when the oar •topped p touched the boq 
of the other girl and he deoided to ahoot her in the left lid• 
ot the body, into the heart aotually. but changed hi• opinion 
and shot her in the right aide. 

•••• It wu at thia tillle impoaaible to put logioal queationa to 
the a.ocuaed. a, wu ocying and weeping and hi• only- wiah wu to 
aee the priest. the o~pl&in. · and when we had gotten to thi• poi.lrt 
it wu from the psyohiatrio point of 'liew neoeuary to interrupt 
the oonf'erenoe. the examination. n (R. 240,241) 

Aoouaed'• ability to adhere to the right wu not dillliniahed at the tiae ot 
the menta.l examination. (R. 215-241) · 

Doctor Frieda. Aufreiter, a member ot the VienneH Ps;yohoa.nalytio .&.uo
oiation. made t. psyohiatrio examination ot aooua~ on 2t October 19'6 at 
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the request of defense oounsel. She gave the following detailed a.ooount 
of her finding•• · 

u••• If we consider first the relation that the acoqsed, IJ.eu
tenant Poe, had to that Viennese 1arga.rita, then we have to 
ata.te that th.at relation was one of sexual bondage. The explan&• 
tlOA of this relation is not easy to giTe because to explain that 
relation of sexual bondage, one baa to perform more inquiriea that 
go back to his infancyJ but 1 t is easy to presume that this rela• 
tion of aexual bondage wu only posaible to ocxne up beoau.ae in 
his childhood, in hie infancy, he hu had oerta.in experiences 
and certain fixations becauae that relation that we call sexual 
bondage ii one that tranafers, the ai tuation of his early infa.noy, 
and therefore he is bound to that woman. He oan•t tree himaelt 
eaaily. His other personality shon that he baa certa.in fixations to 
hia mother who defended him against his fa.ther, who did.n•t come up 
to the position u the father of the family, a.nd it was the mother 
who took oe.re of the children t.nd took the reaponsibili ty. '.lhe 
aituation with that girl :r.rga.rita. was moat certainly in a way 
similar to that attitude that he held towards his mother, ot being 
in bondage, of referring to her, ot not being a.ble to be alone, 
a.n:l therefore this relation to that girl wu tor him very hard 
to brea.lc. It wun• t euy for him to aeparate from her, yet he 
had difficulties beoauae of her with hie friends who despiaed hbn, 
who ridiculed him, and according to hia owu statement he loat sam.e 
friends beoawse of her. When his wife had to arrive, he at last 
achieTed the strength to separate from her. That waa on the day 
before the incident~ On the night of the incident, he went to 
his friends, he had drunk, and he wanted in a way aympat~ from 
them, but they ridiouled him and told him that they were sure 
that tomorrow he would again run back to her. That, with the al-· 
oohol. caused a considerable exoi tement. When we now state how 
his beh.a.Tior on this night waa inexplicable to a reasonable mind, 
we have to diacwsa that, if that crime 1a at all uplioable. be:. 
·oauae his beha.Tior on that night shows certain ohara.oteriatics 
that are not to be understood. For instance. he drove through 
the streets with the wish to kill that girl. ,He saw her taoe in 
the shine ot the lamps and he wu shooting to.-arda them. You could 
explain that ata.te, or you oould try to explain that state, with 
the oommon drunkenness, but a. man who is drunk. and badly drunk, 
does not shoot in the streets• but in compaey a.m- he doean•t ha.Te 
hallucinations that he is shooting toward the faoe of someone he
k:nawr,. The aggreuion of a common drunken peraon is aimpleJ he 
doean• t drive through the streets and drea.m about these thing•. 
We ha.v~ to assume therefore tha.t that situation wa.a a. fantasy that 
he was killing her. It was a state on the border because he had 
the feeling that he wanted to ld.11 her, he wanted to free him.aelt 
at le.at from her, and yet he didn't try really to go to her house 
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to look for her aJXi to kill her. Th.en he met that other girl, 
that unknown girl, who wu certainly, aa Margarita, a. girl of 
dubious character. He went first with both of them, then with 
one of them, and in a. certain moment he killed her. ~T There 
is no expla.nation to a rea.aonable mind why he should ha.ve killed 

· her in that inatantJ but when we consider that tha.t girl wu a.llo 
a girl ot dubious ohara.oter and that they got intimate in the 
JnOlllent he killed her, we oa.n state -that probably that girl took 
tor his feeling the place of Marga.rita. It wu a moment when 
his reuoning mind and his reasoning faculties, the critic&l and 
intelleotual taoultie1 were eliminated alJd his suboonscioua mind 
WU in full action. The fact that you mistake a person oa.n 
happen to eTeryone, especially to a drunken person, but then he 
will mistake her from the beginningJ but he mistook her juat in 
the moment when she we.a going to be intimate with him, when she 
aade advances to him. Ani as she had certainly in that moment 
the 1ame behavior a.s that other girl·Y~ also was of dubious 
oharaoter., she replaced her to his unoonso1oua mind. Now., it we 
state that to him tha.t replacement was possible, we.have also to 
state that his reasoning mind was not in full action., waa not 
capable to distinguish that this girl was not Margarita, and we 
again go back to this ata.te he had in the beginning of the enn
i:cg, of his raving and driving through the streets and shooting 
a.t her face. Then we have to say that was also a state when his 
reuoning mind was not in" full action, where his unoomoioua mind. 
wa.e tilling up his personality, and the urges and the aggreasive 
impulaes of his unconscious mind came to damina.te. Now tha.t ii 
the situation a.a you see it from a psyohoanalytict.l point or vi•, 
but to discusa it from a psychiatrist'• point of view- you have to 
uk wtv, how it is poaaible that he wu in a atate where the reason
ing mil'ld was not functioning. lhen, you have two possibilities. 
Wu be comm.only- drullk, or was he in a psychotic atate of drunlcen
:aesaT When you take the one possibility - wa.s he drunk? - then 
7ou ha.ve to look for the oha.racteriatioa of the common drunlte:nneaa. 
There y-ou see. certain physical aymptama, a.a im.rtioula.te langua.ge 
or unatea.dy walk. Then the aggresaion of the drunken person 1a 
uaually direct. A drullken person fighta with his oomra.dea. But 
to run a.round and drin a.round for hours and then to mis take another 
person for that om he wanted to kill. that ia not the way- a drunken 
person a.eta. So, it you assume that he was coDllllOnly- drunken and 
planning murder because he had -the murderous impulse - he states 
that himself, that he wanted to kill this girl Marg&rita - waa it 
possible for a common drunken person to miata.ke for Margarita that 
Wlknawn girl he lcilled after aeeing her for a long time? I think 
you have to agree with me that he would have mistaken her at the 
f'irat moment. So the expla.Dation tha.t he mistook her lies in a 
replacement of her in hia unconscious mind. ••• 'l'h.ere is a certain 
state ot mind which is called the pathological intoxication. ••• 
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11 1£ I refer to Billwa.nger. who describes that state. he di•• 
tinguishea in the effect that the aloohol talcea on the human body 
in two w~. One 1a that quantata.tive intolerance a.riaes. That 
means the human body is intolerant to a certain amount of alcohol 
and 11' that amount is ginn to the huma.n body, it reacts first 
with a state of' excitement, then with a state or paralysis that can 
lead to death if the amount of alcohol is large enough. Then, thi• 
quantatative intolerance to aloohol is common as generally applied 
to everyone and everybody will react - to a certain peraonal dif'• 
ferenoe - to the amount of alcohol in the ea.me way. lhen, there 
11 qualitat~ve intolerance. That means that the human body under 

-certain prediapoaed factors.reacts to the quality of alcohol 1~ 
a certain way and that certain way of rea.cting 1a not caused by 
the amount of' alcohol, but just by the f'act that 1 t ii tha.t 1ub-
1tance, a.lid it lea.dJI to a psychotic reaction. That reaction 11 
called the pathological intoxication, and as the amount of al
cohol that oome1 into the human body ii not large at ~ time,, 
you don't find the outward. aigna or drunkenneaa. Therefore, -that 
man who react• with a pathological intoxication is outwardly not 

· drUDlc. His way of' behavior 11 not different from other people, 
but his mind is not clear. He lri.11 tend to invite violent a.eta 
of aggreaaion. He will knife an unknown stranger., an unknown 
walker on the street, without apparent reason. The explanation 
of' hia action in this state is not poasible for there 11 a tem
porary inaanit;r. The prediaposed factors to that ata.te a.re dit• 
ferent. The atate 11 well known a.1 an epileptic illness becauae 
the q~litative intolerance 1• commonly known u an epileptic fit 
and can be ca.uaed by a small amount of alcohol, atld also that path
ological intoxication can happen to epileptic illnea1e1 when they 
are .drinking alcohol. Therefore, ita predisposed factor• are 
traume.tic injuriea of the head or of the brain, or other organio 
illnesses aa tumors of the brain or syphilis of the brain. ••• . 

•••• when I exa:mined Lieutenant Poe on the twenty-fourth of Ootober, 
he wu in a. ate.te or mind' that shOlt'ed paranoiac ides.a. '.!.here were 
idea.a of persecution. He ha.d the feeling that the people around • 
him wanted to kill either him or even the girl :Margarita. That 
is a behavior that ii not eaay to undentand. If you wa.nt to cb.rity 
that behavior., you have· to make a longer obaerTation., beoa.uae often 
psyohosis hu in the beginning of the illness that pathological re
action~ Then, if you teat his behavior on the critical night, you 
.aee that he reacted to the 1"1dicUle of hie friends in a way that 
showed that his head waa not directed tc,ward the company. For, it 
a person 1a ridiculed., he tend.a to defend him.Belt and if' he 11 drwuc., 
he will be aggreaaive toward• them. But hia head W&a directed againat 
that girl Ma.rga.ri ta, from whom he ha4 separated, so he had the feel
ing that she brought him into that ridiculed poai tion and that hi• 
friend.I didn't find him oapable to separate from her. Therefore., 
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she wa.a ao strong tha.t he wanted to kill her in order to show 
them. That waa not his reasonable mind that Jm.de these reokon
ings • but that· was his feeling. hia feeling of hate towa.rda the 
obvious ca.use of the whole situation. When he went awa:y from 
them~ he waa driving through the streeta • He had i 11 ua ions and 
hallucina.tiom, which are described in that ata.te of pathologic&l 
inoontinenoe. He is shooting a.t the face that he imagined he 
saw in the glare of the street lamps. Yet he was able to driTe 
e.nd he showed no symptoms ol obTi.ous drunkenneaa. He drove 
around her house but he didn't try to fetoh her, to get her, 
and to kill her. That shows that he wa.s not planning murder. 
but that he was living in a. visionary world where his wishes. 
where his aggressive impulses were so strong that his reason
able mind couldn't function or plan. And when you take the 
third event. that ha mistook that girl for Margarita, we have 
to state that half wu that possible that he miatook her? Waa 
she similar to her or wa.a she behaving in the same way? U 
we state that her behavior caused that. then we have to ag&in 
a.aaume that his state of mind was deranged by his unconacioua; 
beca.use only in the term of the unoonscious a person can replace 
another one by the wa.y of the behavior, but by no outward simi
larity. Hi.a behavior after the incident. that he just went home 
and slept, is the usual finishing of that state because that 
pathological intoxication is terminated by a state of a long 
sleep. Then. his· action on the following day, that he didn't 
know actually 'What had happened, and told the whole story to a 
friend, cannot be fully explained. It shows that he was not 
oonscious that that happened. He had only a dreamlike feeling.. 
and that is an interesting point. Some authors aay that if' 
there is a pathological intoxication, there is an amnesia. and 
for the incident a. lapse of' memory. But Billwe.nger and m:, 
teacher. Professor Poetzl. my former chief. state that that is 
not true, that also e. common drunkenness oan be followed by am
nesia, whereas the pathological intoxication often shows only a 
dreamlike memory. •** .. i;ben we discuss the possibilities of' what 
predisposed factors in the case of Lieutenant Poe we oould aa
surne to have oaused that state of mind, I have to state that 
there a.re some. One is that, as .Blllwanger states also. a. great 
emotional stress can make it possible that that qualitative in
tolerance te..kes place. and on that critical evening he oerta.inly 
was in that condition. A second possibility is that, as I stated 
before, he showed when I examined him certain ideu of persecu
tion, which in his case may be the beginning of a psyohosia~ 
That can't be cleared up· now because only a longer observation 
under a psychiatrist oan clear that point if in his case the 
beginning of a psychosis produced the state of' temporary in
sanity, a.s the pathological intoxication is also called. A 
third possibility may be in this caae there is an organic change 
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in the brain, beca.uae I wu told by Ca.ptain Conuon he wu opera.ted 
aome month& before, a. gynecoma.aty of the left breast, a.nd the 
hiatological examination ahowed tha.t he wu on the border ot 
maligna.nt gr01Jth. AAd you see, it ii improba.bl:y tha.t in hie 
youth tha.t gynecomasty wu malignant, but the ta.ct ca.miot be 
excluded and it would shOW' one of the prediapodng factor•.• 
(R. 244-250) 

In her opinion accwsed wa.s in a ata.te of pathologica.l drunkenness at the 
time of the offense allegedly committed by Ihm on 2 April 1946. A pereon 
in a sta.te of pathological drunk:eillless cannot distinguish right trom wrong 
and adhere to the right. 

On cross-examination by the proeecution, Doctor Auf'reiter eta.ted tha.t 
accused had a. paychopathic personality, but his actions on the night of 
April 2 were the result of' pathological intoxication. When accused waa 
examined by Doctor Auf'reiter he "wu mostly crying and didn't want to take 
into consideration the real ta.eta ot life. 11 Accuaed had no capacity to di•· 
tinguish between right and wrong and to adhere to the right at the time of 
the homicide for he was following an irresistible impulse and his reaaoning 
mind, his conscious personality, was eliminated. In the doctor'• opinion 
a.ccused made the atatement that he had killed the girl in an a.ocident be• 
cause "for him it was the easiest explanation he could find, u the real 
incident of' the night was not explainable to him." A person ce.n be in a 
state of pathological drunkenness tor a period of from senral minute• to 
several days and before or after this period it ia impossible to detect any 
pathological disturbance in such person. Accused waa in a state- of patho
logical d,nmk:ennesa only on the night of the tilling. The doctor•• opinion 
wa.s formed from a reading of a.ccuaed~ a personal and family- history, from a 
consideration of' his written statements and the a.dmisaion he hAd made 
to Lieutenant Campbell a.m from a personal interview with a.ccuaed. flus 
interview lasted one hour aml a half. On .examination by the court, the 
doctor was asked if a person in a state of pa.thologioa.l drunkenness upon 
finding it unufe to park a. car at a certain place beoa.uae of the condi• 
tion of tbs ground underneath could iogically be expected to ma.lee a deci
sion to seek a safer pla.oe to park the oar. She replied in the negative 
on the ground that such a. person would not be bothered with the safety of 
the oar. "A person in tha.t state is governed by impulses and it would 
probably be ea.aier to just a.ba.ndon the oar than to bother a.bout the wa.y 
to treat with it. 11 At the time of the mental examination. aoouaed was, in 
the doctor's opinion, in a state of hysterical regression resulting in hi• 
being emotionally unable a.nd umrilling to cope with the situation con.front
ing him (R. 242-266). 

Accused. his rights as a witness in his own behalf having been explained. 
to him. elected to remain silent (R. 268). He was defended by the regularly. 
appointed defense counsel 9.11d by civilian defense counsel of' his own selec-
tion. · 
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Evidence for the court 

Captain Arnold Conaaon, neurop1yohiatriat ot the 110th Station Roapit&l.. 
wu called a.a a witneu for th• court. He had seen accused dail;r troa about 
15 October 1946 to the 'date of trial. On 24 Ootober, accused out both 
wrist• with a razor blade, the outs. beiq superficial. He r:etuaed to go 
to bed when told to do ao, cried aIJd fought uven ot the hospital personnel 
until he was put to sleep by an injection ot sodium. penethal. Captain Conuon 
ha.d an administrative problem, "Shall I keep him in a atrait-jaoket or aball 
I not? 11 Iri the captain's opinion, accused wu, at the time ot trial, in & 

oonatitutional psychopathic state., emotional instability aeTere. 1'hia 
diagnosis ot accused'• mental oonditionwu baaed on 

. , \ . 

"One, the episode of Thursday, 24 October 19481 two. hia 
immature aI1Swer1 to ma.~ questions, sU4a}l u., • Get me out of 
this atra.it-jaoket, 1 ten minutes after he ia in the strait
jacket, persisting on doing thatJ three, hia request to ha.Te 
:Margarita oome'and atay overnight &t the ho1pital1 tour, the 
poaseaaion of a little doll that he ~uea trem.ndoualy an4 
has a definite fixation uponJ tiTe, hia laolc ot anticipated 
anxiety and emotional. disturba.noe, the \aok of it. in "t'iew ot 
the s1 tuationJ aix, his oonoern about personal. appearmoe when 
hi• concern should be on a greater" scope." (,i. 214.). 

•However, accused waa 11sane• at the time of tri&l; k:r:u11r the dittere.lloe betlrea 
right and wrong, k:n81r what wa.s going on in the court room and wu able to u
sist in hia own defe.me (R. 268-274). 

4. Gener&l Discuuion 

Accused we.a found guilty of the murder ot Charlotte Stawi1ek. Jmrder 
is defined in the Manual for Courts-:Ma.rti&l., 1928. as "the unl&wf'ul ld.lli:ag 
ot a human being with malice aforethought.a In discuaaing the term. "malice,• 
the Manual la.ya down the tollow-ing prinoiplea • 

•Ma.lice a.f'orethought. - :Ma.lice does not necessarily mean 
hatred or personal ill-will toward the person killed, nor &n ao• 
tual intent to take his life. or even to take &nyone•s life. · 
The uae of the word 'aforethought• does not mea.n th&t the :malioe 
must exist for a.ey particular time before oommission ot the aot. 
or tha.t the intention to kill must have previously existed. It 
i8 sufficient that it exist at the time the act 1a committed. 
(Clark.) , . 

".Malice a.f'orethought :mq exist when the aot h unpremeditated. 
It ma.y mean ~ one or more ot the following states ot mind pre
oeding or ooexiating with the act or omission by which death is 
cauaed I An intention to cauae the death ot• or grievous bodily 
he.rm to, ~ person. whether 1uoh person ia th:• person aotual17 
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killed or ~t (exoept when death is intlioted in the heat ot a 
sudden passion. oaused by adequate provooation)J knowledge that 
the aot wbioh oauses death will probably oa.uae the death ot. or 
grievous bodily harm to, any person, whether auoh person 1a the 
person actually killed or not, although such knowledge ia ao- · 
oompanied by indifferenie whether death or grievoua · bodily ham 
is oaused or not or by/wish that it may not be cauaedJ intent to 
commit any felony. •••" (M:CM, 1928, par•. 148!_}• 

Justice Holmes, while Chiet Justice of the Supreme Judicial Court ot 
Masaachusetta, had occuion to say, 

11Reduoed to its lowest terms. malice in murder mea.n1 knowledge 
ot such circumstances that aocording to oommon experienoe there 
i• a,plain and strong likelihood that death will follow the con
templated act. ooupled perhapa with an implied negation ot aey-
excuse or justifioation" (Cammomrealth,T. Chance, 174 Maaa. 246,252). 

And in CM 3H939, Greene, the Board of Renew aaid, 

"Thus it has been held that where a deadly weapon ia uaed 
in a ma.nner likely to oause death and death aotually reaulta 
tram suoh uae, the law will presuma malice trom the act •••• 
It is not neoeaaa.ry in such ouea to show that the aocuaed 
harbored a specific fntent to kill any particular peraon located 
in the vicinity of the deceaaed or in the line of fire, but it 
it dou appear that the apeeding billet or other deadly mi.Hile 

· oa.rried malice towards a peraon other than decea.aed, it is an 
axiom of the common la.w that such ma.lioe will be oonatructively 
applied to the homicide which actua.lly occurred." 

In tbe instant cue there can be no doubt that the body' of the womt.Jl 
found on the dopes of Kahlenberg on the morning ot 3 April 1946 wu the 
body ot Charlotte Stowiaek nor can there be aq doubt that a ehot from a 
gun in the halld of accused was the oause of her demiee. Adde from the 
queationa ·of mental reaponaibility and intoxication. whioh will be di•· 
cusaed later. the problem here presented i• one ot the degree ot accmed'• 
homicidal act. Was the shot which took M:l.aa Stowisek'a lite tired with 
malice, ma.king acouaed'• offenae murder, wu t¥ r~tshot the result 
ot accmed's culpable negligence, resulting iiv'~i~g'hQr, or did the 

· deadly bullet find 1ta target without the a.id of guilty motivation or omia• 
a ion ot legal duty on the part ot aocuaed so aa. to give hie act the charao
ter of pure accident1 The various ILild inconsistent pre-tritJ. atatementa 
of accused contain th~ only direot evidence ot what may have aotua.117 
occurred at the trysting pla.ce on Ka.hlenberg on the night lf1H Stowiaek 
met her death, tor there were no human witneuea to the event other thaza 
acct.11ed and the dead woma.n. 
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Aooused told his friend, Lieutenant Campbell. that, under the intlucoe 
ot intoxio&nts and the anxiety oa.uaed by his conflicting emotion, oonoern
ing his wife and J&t.rga.ri ta, he beoame aubjeot to the delusion that the girl 
aitting beside him in the jeep, ltlas Stowisek, might, in fa.ct, be Margarita. 
He wanted to do away with Margarita, but "just didn't hue the nerve to 
do it. 11 He dre1r his pistol fro• hi• pooket and plaoed it 11in the area ot 
her left breast and the weapon went off and wu fired.• ,She •creamed, •lumped 
over and fell out ot the jeep, but when-be got out of the jeep to look at 
her he oould not tell whether sh, wu wounded "or just frightened• and could 
aee no sign of blood. He then pointed hi• pistol at her and attempted to 
tire it, but the piatol jumed and failed to fire. breatter, he dron 
baok to hi• apartment and went to aleep, leaving Mi.H Storiaek where she 
hacl fallen. In his aooount of this incident to lJa.rgarita, he stated that 
the pistol hen.• oarrying in his right ooat pocket got in the wa7 ot hie 
amorous advanoea towards Mi.H Stowiaelc, who wa.a Hated on hi• right, and 
that while, he wu in the act ot remortng th• pistol with his lett hand, the 
deceued embraced him, causing the weapon to be tired acoidentall7. · Atter 
a.couaed's arrest, he repeated, in subatano•, thia latter nnion ot the ahoot• 
ing to his friend, LieuteD&nt Lt.ngberg, and further stated that aince he could 
see no evide:coe of Miu Stowisek having been 110unded and did mt knolr -im..t 
to do," he simply drove away from the scene. 

In his two written statements made to an a.gent ot the Criminal Inveati• 
gation Division, accused again asserted that the pistol had been fired ao• 
cidentally, but there is a considerable variance in ti»a• wo atatementa 
u to the circU1111tanoea lea.ding up to a.Di ·immediately following the dis• 
charge ot the weapon. In his first written statement, aooused olaia that 
deoeued did not offer "too much resiatance 11 to hi• adYaJ1cea. The pistol 
he wu carrying in his right coat pooket becoming somewhat uncomfortable, 
he gruped the weapon by the grip and in pulling it troa·hia pooket it 
fired. Deceue screamed, fell from the jeep and wu writAing on the ground 
when acouaed got out to look at her. A.ocuaed wu trantio, got back in the 
jeep. and returnod to his billet• lea.Ting deoeued behind. He_ had not re
ported the incident beoauae he thought hia tamale companion had aerel7 
fainted at the aound ot the ahot and he could fiD:l no blood in the jeep. 
In hi• second written statement; a.cauaed admitted that dur~ the ride to 
Kahlenberg, deoeued had expressed a desire to go home aDd had ukecl ae
cused to "turn around.• When aoouaed stopped. at the plaoe where deoeued'• 
body waa found the -next day, deoeued opened the l!Jlalt door" which wu on 

'her aide of the jeep, got out, and aaid ahe would walk ham it accuaed did 
~t take her home. Accused started· to driw oay, intending to lean her, 
but deceued clung to the door am told t.oouHd that she would rem.ill there 
with him tor five minutes. When decet.aed olimbed baolc in the jeep, aoouaecl 
embraced bar and found that the pistol in hi• right ooat-pookn wu in the 
1r&y. Aa he waa in the t.ot ot remoT111g the pistol with hi• le.t'1; hand, de• 
oeued puahed a.way fro• hi.a and the piltol tired. Deoeued, aonaming 
angrily at accused, fell out of the jeep bu~ waa able to remain upright 
by grasping the door. Aocuaed, afraid that someone might have het.rd the 
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ahot and wanting to get a.way, unauoceaatull:y tried to 1halte deoeued looae 
from the jeep by driTing back am forth. He then got out, made her release 
her grip on the door and tripped her to the ground. Deceued beoame sileut 
and, thinking ahe had fainted, a.couaed droTe oray "without arr:, lights.• 

It thus appear• that in a.couaed'• exple.nation of the tatd ·shooting 
to 1,1.eutena.nta Campbell a.nd L&ngberg and to M&rgari ta and in his two written 
pre-trial statements there 1a a claim that the pistol waa discharged with• 
out volition on aoouaed' a part., that nothing more than m&re milohance at
tended the a.ct which resulted in Miu Stowiaek'• death. Where the prcH• 

· cution relies solely on a.aoused'• a.dmia1iom or oonf'eHion.s to connect 
him ;with the commiuion of a crime it ia ~ound by- a.ccuaed' • ata.tementa 
considered in their whole effect and the jury ia not at liberty to reject 
or disbelieve the aelf-aerving statement. while aooepting the disaerving 
statements therein unleH there is other evidence in the case tending to 
render the self-serving 1tatementa questionable, doubttul or inconsi1tellt 
(State v. Dwllcle~, 85 utah 546, 39 P. (2d) 1097J Forreater T. State, 9S 
Tex. Cr. 4l6, 28 s.w. 40J Eagan v. State, 68 Wyo. l67.,lZ8 P. (2d) 215, 
225J CM 238485, Rideau, 2, BR 263,2~ A.L.R. 541). Nevertheleaa, ainoe 
an inference of the untruth of such exculpatory atatementa '111&7 be dr8.WJI troa 
all the evidence (Walker v. State, 138 Tex. Cr.US, 135 s.w. (2d) 9921 CJ( 
237145., Phillips, 23 BR 281,'fflr, in rt• of the aomewh&t questionable oh&r• 
acter of the 1aooident" u described in accuaed'• admiuiona to Lieutena.r.tt 
Campbell, accuaed•s brutal and callous cdnduct, pregnant with ma.lice., u -
portrayed in his second written statement and the highly inoulpatoey cir
cumata.ntia.l evidence, it 1a indeed doubtful that the OOUl't in the inata.at 
oa.u would be hald to a finding of innocence or of 110 greater offense than 
involuntar.,- ma.nslaughter. We are not, however., reatricted to such a narrow 
consideration or the degree or accuaed's guilt in this oue., tor aocuaed 
has made other statements which amount to a full oonteuion of the criae 
ot murder and .tuten upon his acts on the night of the 2nd of April the . 
stigma of uncontrolled passion and depraved morality. 

Doctor Ka.uders., called u a witneu by the defense in an attempt, to 
ahOlf that acouaed waa mentally irresponsible., testified on direct exami~ 
tion that aoouaed had told _him tba.t on the night of the homioide in ques
tion he shot at a street light beca.uae he •aw the fa.oe of Margarita therein 
and wanted to reve~ge hims elf against her and that he was afterward.a ob• 
sesaed by the idea of killing, of killing anyone., and "made the acquaintance 
of the girl who wa.a aftern.rds shot by him, in this state ot mind." On 
cross-examination b7 the prosecution., Dr. Kauder• stated that he had been 
informed J,y accused that accuaed had first decided to shoot deceued 1n the 
left side or the body, into the hea.rt a.ctuall7., 9but chqed hi• opinion 
and shot her in th• right aide." The teatimo~ or Doctor Aufreiter., alao 
a. defense witneaa, likewiae contained admisaiona by acouaed of having com
mitted the malicious homicide for which he wu on trial, which admiuiona 
had apparently been made to Doctor Autreiter a.nd whio~ ahe employed in her 
detailed psychiatric testimo~. 
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We e.re ot the opinion that these t.dmissiona of guilt by aoouaed ot 
the orime oh&rged age.in.at him, these oonfeuions, are a.dmiasible in evi
denoe and were properly oonsidered by the court in a.rrirtng at ita find
ings and sentence. In CM 29~448, Yancy, 15 BR (m)207, 224, the Board ot 
Revie,r said, 

"There appears to be no reason why the oourt might not 
rega.rd the statement of a.ooused to the members or the mental 
boa.rd ••• aa to his a.otiona at the time in question, inoluding 
his rape of the •younger, wolm.ll,' . _a.a a voluntary oonfession. 
The taot that he wu not warned ot his righta under Article 
of War 24 did not ipso taoto render th& oonfesaion involuntary. 
••• Ita 'YOlunta.ri'ii'eia rua question of taot •••, and a.a bev-
ing on this wa.a the f'aot tha.t the def'enae offered the copy ct 
the report in evidence.. ~ the abaenoe ot evidence indica.ting 
voluntarineaa, the finding• of the court will not be disturbed 
upon appellate renew .... The fact 1;1:a.t the report contaimcl 
such oonfeaaion and alao an a.ooount ot accuaed1 a background, 
including his oiT.llian crimina.l reoord, cannot, under the oir-
oums tances, be regarded u having affeoted his subatantial 
righ~. The defense obviously introduced the whole report for 
the purpose of supporting the oonoluaion therein tha.t aocuaed 
waa insecure, immature and emotionally unatable. J:Ay error wu 
aelf•invited and, in vin of other clear evidence, nonprejudicial.• 

Furthermore, the defense, ha.Ting preaented Doctor Kaud.era as a witness am 
having questioned him at length u to hia opinion of aoouaed'• J111Jntal con
dition at the tillllB of the oonmd.uion of the offense in question, eliciting 
from. the doctor teatimoey to the effect that the opinion .he gave wa.a baaed 
in part on what a.oouaed had told him conoerning the crime, oannot complain 
ot the te.ctica ot the prosecutor in bringing out on crou-examination the 
deta.ila of the oonveraation between a.ccuae4 and the dootor (Commonwealth 
v. Gordon, 307 Maas. 155• 29 N.E. (2d) 719). 

Although aocuaed wu in a highly nervous and emotional atate at the time 
he made the oonteuiona in question, we do not consider this circumstance a 
aufticient basis for exoluding them. :Medioa.l evidence falling short of prov• 
ing that accuaed'a mental infirmities deprived him of the taoulty of oon-
1oiouane11 ot the physical aota performed by him, of the power to retain 
them. in hia memory and of the oapa.city to make a atatement of those act• 
with reaaona.bl• accuracy, ha.a been held inauf'fioient to warrant the exolu
aion o:t hi• oonfeuions of murder (Commomrea.lth v. Zelimki, 287 Mua. 126, 
191 N.E. 366J Comnonwealth v. SheEpard, 3l3 Mus. 590, 48 N.E. (2d) 630, 
639J CK 228891, Robnett, l6 BR 35 ,363). The g\mShot wound in Misa Stowiaek'• 
body through which blood wu still rumdng, the condition of her clothing, 
the acra.tobea on her thighs, the, nearby empty ahell cuing a.nd, indeed, all 
the oircumatanoea surrounding tae diaoovery of her oorpae on the lonely 
mountainsid_e, pointed towarda death by external Tiolenoe, indicated the 
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prob&bilitrrof unlawful homicide. and are a aufticient corroboration ot ao
cuaed'a/&8&iilMBg5hh role in thia Vienneae tragedy (CM 252086. naael, 
33 IR 33l.339J CM. 296324, Parker, 29 1R (ETO) 395,400J CM 270206, Murpq, 
,. 1R (NATO-MTO) 69,73). 

There being, then, ample and competent evidence tending to ahow that 
accuaecl acted with malice aforethought when he fired the ahot whioh took 
Miu Stowiaek'• lite, the findings or guilty of murder were warranted pro• 

· Tided the ·court could properly consider that aooi.ed waa mentally reaponaible 
for such act and tha.t the degree of his intoxloatio:t1. was not auch u to nega• 
tive hia ability to entertain a malioioua intent. · 

.•. : t• . 

~ - . . ~ . . 
Concerning the argument relative to "premeditation" appearing in the 

brief tiled by civilian counsel tor accused. we f'eel it sufficient to point 
out that pr,emeditation is not an element of murder either at common law or 
under the 92nd Article or W&r. Although by ata.tute in 1ome jurildiotiou 
the preaenoe or abaenoe of premeditation JIJAY have •om• effect up011 the 
degree ot murder or which aocu,ed can legally be convicted, there ar,e no 
degree• of murder in military law (CM 283129, Baines, 3 BR (CBI-IB'f) 49, 
52J ,CM 294141, Wealey. 16 BR (Ero) 327.332J Canmonwealth T. Webater, 5 Cuah. 
(Mu•) 295,304J MC:14 1928, par. 148~)• 

Mental Responsibility 

The standard-of mental reaponaibility to be applied in military law 11 
,et forth in the Ma.nua.l tor . C ourta-1.krtial in the following tenna 1 

•A peraon ia not mentally re1ponaible f'or an offense unlea• 
he was at the time 10 far free from mental deteot. diaeue, or de
rangement u to be able concernillg the particular a.eta charged 
both to distinguish right from. wrong aDd to adhere -to the right. n 
(~M. 1928, pe.r. 78a.) 

. -
The rule of- the Manual ia broader than the early rule of the common law laid 
down in M'Naght•n'a Cue (10 Cl.· & F. 200) in that it includes the ao-called 
"irreaiatible impulse" teat aa well u the right and wrong teat. In thia 
respect at lea.at, it is aimilar to the standard of mental reaponsibility 
adopted by the Federal courts and by the courts. of ~ of the States (~th 
Te United States, 36 F. (2d) 548; 70 A.L.R. 659J Commonwealth v. Roe;era, 
Met. (Mus.) 600.6021 aee CM 246546, Maxwell, 2 BR (ETO) 251,273. for origin 
of -rule). It ha.a. aa we shall aee, been subject to considerable judicial 
interpretation. .. . 

Doctor Kauden testified that accused 1ru not psychotic but had a pay• 
ohopathic peraona.lity. At the time of the ocmmiaaion or the offense, ao• 
ouaed'• atate of mind wu •abnormal" due to lu.1 wea.k, i.mma.ture and emotion
ally unstable peraonality, hi• alcoholic intoxication and the conflict be
tween his feelings for Margarita and his wife. Although on the night of 
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I 

the homicide ·accused wu able to distinguiah between right and wrong •1n 
such effect u a crime of murder.• his ability to adhere ~o the right wu 
diminished. "It was not that he was totally insane during the aot. ••• 
but hia inaight wa.a impaired and••• his possibility to resist aggresain 
tendencies which he ha.d wa.a also dimilliahed." Accuaed'• ability to adhere 
to the right wu not dimillished at the time Doctor Kauder• examined hia. 

In CM 301324• Chaddock. 31 mi (ETO) 229,232. the Board of ReTift' aaid., 

· 
11 The distinction between a paychotic - one who is inune • and 

one who haa a psychopathic personality is well defined in l•, 
when oonaidered in defense of the oommiuion of a cri• (CM ETO 
4219. Price). The inability of a psychotic to adhere to the 
right.constitutes a defense to misconduct •••• On the other hand 
'the inability of a oonstitutional psychopath who is w1thout psy• 
ohosia to adhere to'the right is not mental irreapomibility 
and does not oonatitute a def'enae for wrongdoing'· (CM ETO 3717., 
Fa.rringtonJ CM ETO 4219, ~ supraJ CM ETO 6747, Ha.rriaonJ 
aee alaoa •Mental accountability under Military Law' by Lepoomb, 
The Judge AdTooate Journal, Vol. II, No. 2, P• 14 and CM ETO 314, 
~).• 

I:ti OM 294676, Minnick (26 ffi (Ero) 11,16), the Board of Rev18* obsened that 
a constitutional psychopathic state is generally recognized aa a type ot san
ity rather than insanity (see also CJd 244490,- Peace, 28 BR 309,323) and in. the 
Wa.r Department-technical bulletin on psychiatrfo'"testimon;y before oourta
ma.rti&l it 1a stated that psychopatha are genera.lly held to be legally 
responsible for their acts (TB MED 201; par. 4d(2), (5)). ".Emotional ..• iuanity" 
was held to be no defenae to oi'ime in Taylo(· v. United States (7 APP•' D.C. 21, 
43) and in Fisher v. United States (149 F. 2Jld) 28), the court, in deciding 

· whether the paychopathlc charaoteriatica of accused. had prevented him trom 
forming the deliberate intent necessu-y to constitute first degree aurder,' · 
said, 

"With respect to the issue of deliberation.the psychiatric 
teatimo?l1' went no further than to aay that appellant was the 
kind of person' who waa apt to conoei w and carry into effect a 
brutal murder of this character because of hi• psychiatric ~g- , 
gresaive tendencies and his lOW' emotional reapome to situation.a 
which would deter ordinary :men. But it is obTiou.a that :brutal 
murders ~are not oommitted by norma.l people. To g1Te an imtruo
tion like the above is to tell the jury that they are at libeZ"t7 
to acquit one who commits a brutal orilne because he ha.a ·--the ab
normal. tendencies of persona capable of suoll crimes.• 

The opillion in the Fisher case wu affirmed by the Supreme Court ot the l1n1ted 
States {Fisher v. United States, 328 U.S. 463). 
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Aside from the question of a.oouaed'• psyohopa.thy, it will be noted that 
Doctor Kauders• diagnosis of a.ooused's mental condition was limited to a · 
finding that at the time,,0.f'·the oommisaion of the offense in question his 
ability to adhere to the right wa.a simply impaired or diminished. It has 
been unif9rmly held that an impaired ability to adhere to the right. a 
partial irresponsibility, is no defense. to orime. In so holding, the Boa.rd 
of Review in CK 289356, ~. 21 BR (ET0) 26,33, aaid, 

11A powerful restraint to orime, other than moral, 11 
tear o.f' punishment. Those same persons whoae will power 11 
weakened to the extent ot being without conscience, conatitut~ 
the ola.as who need the latter restraint most. To tail to 
punish. .a murderer, whom the court• s findings place among that 
malevolent group who find it hard to do right, ia to encourage 
and not to deter crime." 

• 
To the same effect are the following deoiaionu Commomrea.lth v. Clark (292 

·Uaas. 409, 198 N.E.' 64l)J CM 243048, Ha.11 (l BR (A-P) 213)J CM 246548, 
Maxwell, ~2j' CM a74678, Elli• (471if"2'7l,286)J CM 307253, ~ (32 FR 
{ETO) 119, 

s1 • . -

Dootor Autreiter testified that accused had a psyohopa.thio personality 
but that the act tor which he was on trial was the result of an irresistible 
impulse to kill which had oome upon him while under the influence of a tem
pora.ry psychosis knOlnl as pathological drunkenness. Her diagnosis ot path
ological drunk:enne~s waa largely predicated upon a oonsidera.tion o.f' accused's· 
conduct on the night of the homicide, including his purported delusion in 
which he believed deceased was lkrgarita, upon the "possible" effect of ac
cused's indulgence in alcohol on his already overwrought emotional ata.te 
and upon the aposaibilit;y" of organic brain changes ca.used by a gynecomast7 
ot the left breast for which aooused had reputedly uniergone an operation. 
In her opinion, aocuaed did not have the ca.pa.city to distinguish between 
right and wrong and to adhere to the right at the time of the killing. 

Even in those juriadiotions ·which recognize the doctrine ot irresistible 
impulse, such irresistible impul.se must be the result of true insanity, that 
is, mental disease or disorder which completely robs the a.ctor of his will, 
in order to be a defense to crime. A ao-ca.lled "irresistible impulse" which 
is merely the result of a deterioration of the moral fibre or atema from 
some personality defect is not sufficient (Wharton'• Criminal Law, 12th &1., 
seca. 60-64J 70 A.L.R. 659; Smith v. United States, supraJ Commonwealth v. 
Rogers, aupraJ CM 289355, Smith, supra.). In hia first indoraement to 
CK 2ft889, .Barbera., 46 BR fil;n.6, The Juige Advoca.te General said, 

"'Whatever may have been the purpose of the disjunctive use 
of the words •mental defect', 'diaea.se', and 'derangement• in 
the sanity teat of the lanual for Courts-:Martia.l, it must be 
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conceded that t'he defense of irresistible impulse ii limited 
solely to one who ha.a a diseased mind and that 1 diaeued mind' 
does not oOlllprehend a flighty, capricious, and undisciplined 
mind•••• 

"In order that a peraon may be exempt on the ground ot 
irresistible imI,'..Use, the impulse must be the result of diaeue 
of the mind, and it must be irresistible, or, in other words,. 
the disea.se must exist I to such an extent as to subjugate the 
intellect, and render it impossible for the person to do other
wise than yield thereto.• The act must have been the product 
of the diaeaae solely." 

we understand. the term "diseased mind," u used in the above implicit def'i.• 
nition of tha.t type of 11inu.ni.ty11 which alone oan be considered a.a a oo:mplete 
defense to crime,. to comprehend only those thoroughly irrational state, of 
mind whiohare the result of a deterioration, destruction or oonatitutioaal 
malfunction of the mental, as distinguished fr0J11 the moral, faculties. (See 
Black's La.w Dictionary, 3rd Ed., P• 688J TB Mm 201, par. 4b(2)). 

There can be no doubt that accused•• "irresist:i.ble impulae 11 to kill,. it 
he did in fact take Miss Stowiaek' s life while motivated by auoh an impulae, 
wa.s at lea.st ooce.sioned by his voluntary ingestion of alcohol. In oonaider
ing this aspect of the oue, it may be noted that a temporary lcu ot reason 
which accompanies and is part of a. drunken spree and which ia aot the result 
of delirium tremens or pre-existing mental disease of some duration or 
permanence produced. by chronic alcoholism or othenriae, ha.a been general.17 
held not to be suoh •insanity" as to oonati tute a oompleto deteme to 
orime (79 A.L.R. 906J CM 306207, Shropshire, 18 BR (ETO) 236). 

The above rules would apply with like effect to the asserted "insane 
delusion" of aooused which supposedly brought about his *irresistible im
pulse" to kill (Wharton''s Criminal I.e.w, l~th Ed., seo. 57J C.M 204790, Hayes, 
8 BR 57, 73). · . ' 

The only evidence. that accused's homicidal act wa.a the result or product 
pf a psychosis as distinguished' from a mere psychopathic aberation, the only 
evidence that his "irresistible impulse" to kill wa.B conditioned by true 
mental disease, that is, by a. deterioration, destruction or oonatitution&l 
malfunction of his mental faculties, is to be found in the teatimo~ of Doctor 
Aufreiter. Her conclusions were admittedly based in large part on oonjeo
ture, on 11possibili ties. 11 The possibility of mental incompetency does not 
necessarily establish a reasonable doubt as to accused's sanity (CM 310518• 
Chutnicutt, 31 m (ETO) 173,179)~ Doctor Aufreiter•s diagnosis ot pa.tho• 
logical drunkenness was further weakened by her statement that a person in 
such a. mental atate would not be concerned about the a a.fety ot a vehicle 
wherea.a there can be little doubt,: from aocused 1 a own admiuiona, that not 
only did he ~eek a safer place to park his oar when he tow:id that the tint 
parking place he had selected on the fatal night bad too sharp an incline, 
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but that he later remembered ha.Ting done •o• Finally. Dootor Kauder,. in 
hi• testimoey. expreaud hi• profeuio:ca.l opinion that aoouaed wu not pay
chotio and that a.oous ed' a a.bility to adhere to the right wu 11.JDply impured 
a.t the time the offense Wd committed. · 

Upon oareful consideration of all the evidence in the, oue. that re
latine; to the circumstances aurrounding the oommiuion of the offense in 
question a.a well u that relating to accused'• menta.l.aocountabilit7. we are 
of the opinion that the court wu warranted in a.rriving a.t the finding that 
acouaed wa.a menta.lly responsible for hi• crimim.l a.ct. which tindin& is in
clined by neceuary implioa.tion in the oourt•a finding• of guilty of the 
offenae oharged (CM 252628. Earle, M BR 111.116). Aa the Board of Review 
said in CM 298814, Prairieohi'er.21 BR (ET0) 129,134, 

"Although it wa.a stipulated that if a.va.ilable a.a witneHN 
three medical officer• would testify that following an exa.mina
tion of a.ocuaed theyaa.de a diagnosis of acute alcoholism and 
pathological intoxication and that they were of tm opinion that 
at the time of the oommieaion of the offense a.couaed'• mental 
state was suoh that he was unable to,differentiate between right 
and wrong. to adbere to the right and to appreciate the oonae
quenoes of his a.eta. ••• notwitbat&.Dding the opinion ot peyohia• 
triata. which i·t waa proper for 'the court to consider, it we., 
the duty of the oourt to con.eider the fa.eta in evidence in the 
light of it, own knowledge of. human motivea and beha.'rior under 
certa.in conditions ••• (CM NATO 2047. S Bull. JAG 228).• 

i'ie a.re a.lso of the opinion that the oourt could properly consider that 
the provisions of para.graph 63 of the Manual for Courts•Yartia.l. 1928. re
quiring tha.t an aocuaed have auffioient mental ca.pa.city to •understand the 
nature of the prooeedinga" and to 8 intelligently ••• ooopera.te in hi• defeue• 
were sufficiently met by the teatilllo~ of Ca.pta.in Conaaon to the effect that 
accuaed wa.a "sane• at the time ot trial, wu a.ware or what transpired in 
the oourt room and was able to a.aailt in hia own detena•. 

Voluntary intoxication 

The diatinotion between the oomplete defense of insanity which has been 
oa.uaed by excessive drinking and the mitigating oirouute.nce ot mere drunken
ness 1a well recognized (CM 294676. Minnick, ~· p. 19). Although volun
ts.ry intoxication not productive of an unsound mind 11 not a oomplete defense 
to the crime or murder, 1n military practice it is properly oonaidered on 
the question as to whether a.ocuaed wu able to entertain the ma.lioioua in
tent which 1a an element ot that offense. If. a.a a result of volunta.ey in
toxication, an aocuaed'a intellect ia ao obliterated or dulled a.a to be in
oa.pable of malice a.torethought. hi• act of homioide oanmitted during such 
intoxication is. at most, voluntary ms.nalaughter (CM 305302, Mendoza, 20 
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BR (i~T0)34l). However, even though an accuaed' s deliberative powera are 
impaired by drunkenness to such an extent that his actions a.re ·governed 
by passion and hysteria, this fa.ct &lone will not serve to reduce to man
slaughter his impulsive, but neTerthelesa intentional, taking of human 
life where such violence has not been called forth by adequate provoca
tion (CM 284389, Creech, 16 BR (ETO) 249,260). It ca.n hardly be contended 
in the instant case that deceased, by any act of hers, provoked the·ta.tal 

'assault ma.de upon her by accused or that the purported, deluaory provoca
tion existing only in aooused's mind would in any sense be aufficient to 
mitigate murder to manslaughter {Wharton's Criminal Law, 12th Ed., aec. 
54J CM 204790, Hayes, supra.). 

The question of the degree of accused's intoxication and the effect 
of his imbibing on his volition is gener&l.ly one of fact for the court 
(CM 294~75, Y:.innick, suph, P• 21). Where it a.ppea.ra from the eTi.dence, 
as in the instant case, tat accu.sed was capable of retaining in hia · 
memory a recollection of the details surrounding his perpetration of the 
homicide, that he had the ability to perform acts requiring a high degree 
of coordination immediately before and after the commission of the crime, 
such as driving a jeep, that he manifested an interest in his peraonal 
well-being, u by seeking a safe parking place, and that he realized the 
enormity of his offense a.nd the jeopardy in which it placed him, a.a ahown 
by his flight from the scene of ·his misdeeds, we can but concur in the 
implied finding of the court that accused we.a not so intoxicated as to be 
unable to harbor ma.lice "prepense in his mind (CM 274678, Ellis, ~· p. 
287). -

5. For the reasons stated, the Board of Review is of the opinion that 
the oourt's findings of guilty of murder are fully sustained by the evidence 
and we find no reason to set them aside. 

6. War Depe.rtment records show that accused is twenty year• of age 
and is married. He is a high school graduate and attended the State College 
of \ia.shington for three months. On 11 December 1944, he entered the 1ervice 
as an enlisted man and on 23 April 1945 was selected to attend the Infantry 
O:Cfi oer Candidate School, Fort Benning, Georgia •. Upon graduation from the 
e.forementior.6d school he was, on 6 September 1945, appointed and c0llllllis1ioned 
a second lieutenant in the .Army of the United States. 

7. All the :members of the court who were present at the trial signed 
a petition for elemenoy addressed to the reviewing authority in which it 
was stated that in the opinion of these members accused'• extreme youth 
and emotional instability made him peculiarly susceptible to the corrupt
ing temptatiom allegedly rampant in Vienna. It was specifically reoo.m
mended that the period of confinement be reduced to tr.enty years. 

8. On 31 January 1947, Mr. Harold D. Le.Mar of Q:naha, Nebraska., ap
peared before the Board of Review and made an oral argument and filed a 
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written brief' on behalf of acouaed. Careful consideration he.a been given 
to both the argument and brief'. 

9. The court wa.a legally constituted a.nd. had juri~diction OTer tbs ao
cu.sed a.nd of the of'fenae. No errors injurioualy e.i'feoting the substantial 

. rights cf. aoouaed were oamnitted during the trial. In the opinion of' the 
Board of Review the reoord of trial ia legally aufficient to 1upport the 
f.indinge of guilty alld the sentence and to warrant oontil"D\&tion of' the un
tenoe. A sentence of either death or impri1onment for life is :mandatory 
upon conviction of' murder in violation of Article of' War 92. Dismissal 
is' authorized upon conviction of a.n officer of a violation of Article of 
War 92 and penitentiary confinement ia authorized upon conviction ot mur
der in Ti.olation of that Article. 

.... ____· {s_1_o_k_in_Q.._uart_e_r1_)___, Judge Advocate 
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•.. 
J.A.GK 9M .'.319168 1st Ind 

MAY 16 1947.wn, JAnO, waehington 25, n. c. 
. . TOs . The under secretary of War . . 

• 
'- · 1~ Purauant to Executive Order No. 9556; dated Mq 26, 1945, · 

\here are transmitted herewith the record or trial and the opinion 
of the Board 0£ Review in the c~~e ~f Second Lieutenant Lloyd R. Poe 
(O-lJ.'.3827.'.3), Corps 0£ Mi~tary Police. / 

. i :.~ .•. ,r 

. 2. Upon trial by general court-martial this officer was found 
guilty o! the murder of· C~lotte stowi'Se~,.. an.. Austrian civilian, in 
violation of Article of War 92. He was sentenced to be dismissed the 
service, to· forfeit all pay and allowances due or to become due and to 
be confined at hard labor, . at:. eqch place as the ·reviewing authority 

. might direct, fot ·toe term of his natural life. The reviewing authority 
approved the sentence arid ·forwarded tb.e record of trial for action under 
A.rticle of war 48. . · · · · · · ' 

•.. 

,3. · A. summar;y. of the evidence may- be. found in the accompanying 
opinion of the Board of Review. I do not concur in the opinion of the 
Boa.rd· that· the record of trial is legal.4" sufficient to support the~ 

.findings of guiity of murder and the ·sentence and to warrant confir-: 
mation of the senten~e. · For reasons which 'Will hereinafter appear, I. 
am 0£ the opinion .that t~ record 0£ trial is legal.4" su.f£ici~nt to 
support only' so much .or the findings of guilty as involves findings 
0£ guilty of involuntary manslaughter, in violation of the 93d Article 
of War, and le~ stl!ficient to support only so much of the sentence 
as :.in'VOlves dJ.smi~sal, total forfeitures, and confinement at hard labor 
:for· three year~··· · · · · · ·· 

. Fo~_-a period: of some months .before 2 April 1946, ·accused, 
'While stationed in Vienna, Austria, had known and been intimate'with 
a Viennese girl- by the name of Margarita· Gwozdecki. His wife at that 
·time was in the· United states. To· several 0£ his b~other officers; who 
shared a Viennese apartment 'with him, accused had mentioned his desire 

.to leave Margarita, but he seemed to. be- 1,lllable or unwilling to part 
. 'With };ler. However, shortly before the 2d of APril, accused and Margarita 
agreed to terminate their relationship in view of the imminent arrival in 
Austria ot accused• s wife. on ttthe last night II in accused• s apartment., 
Margarita took an overdose of sleeping tablets'but was revived due to 
accused's efforts. She left the .apartment the next day. On the night 
0£ 2 .April 1946, accused becan;e intoxicated_at an officers' cl~ in 
Vienna and., while driving through·the streets in a jeep, shot at a 
~reet light. · · 

~ · Accused came upon Charlotte Stovdsek and a female companion 
standing at a streetcar stop and offered them a ride. They accep~ed; 

.35 



(176) 

apparently on the understanding that accused was to take them home or 
that he was to go dancing with them. However., accused proceeded · 
towards a place· called Grinzing where Miss Stowisek 1 s. companion· got 
out of the jeep. Accused and Miss Stowisek drOVE! on alone towards a 
mountai.l;l known·as Kahlenberg. Arriving there·., accused_ chose a parking 
place., .but noticing that, the incli~E! was too steep for the jeep!s ' 
br~es _to hold., he continued on to a more'l'avorable spot where., after 
again parking the jeep., he ma.de amorous advances to Miss Stowisek. 
Acc9t~g to statements by him he,had a loaded pisto~ in his right coat 

. pocket.- According' to an admission to a psychiatrist., lie first decided 
to shoot Miss Stowisek .in the heart "but ·changed his opinion· and shot, 
her in· :the right side. n In another extra-jud.ioiai statement., however; 

·::accusecr·c1ai.hied that while.seated· beside Miss. Stp-y4sek he became subject, .. 
to the delusion that she might be ijargarita. and, wanting :to do awrq with 
:Margarita but not having nthe nerve to-do it., 11he placed the pistol "in 
the area oi'II deceased I s left breast 11and the weapon went off and was 

.fired." In still another pre-trial statement., he.claimed that in em
bracing Miss stowisek., who was seate~ on .his right., the pistol in' his 
right coat pocket became uncomfortable and lVhile he was .in th~ act of 
removing it deceased suddenly pushed away .from him. causing t1ie pistol .. 
to be.accidentally discharged. Ai'ter the"shot, Miss Stowi~ek fell f'rom 
the jeep. Deceased became silent .and- accused drove away. 

' ' 

The next morning, Miss Stowisek 1s body was found where accused 
had left her. Her clothes were in general disarray., her stocki?igs were . 
tom, there wera scratches on her thighs, her shpes•and some buttons 
1'1hich had obviously been pulled off her jacket were scattered about the 
body.and there was a gunshot wound in the region of the ·11ver from which 
blood was still flowing; There were no signs of' a forced sexual act. 
,Miss Stowisek·had died as a result of the gurishot wound. 
. . .~ 

4. .It appears .from the papers accompanying the record o! trial 
that during th~ period from 6 to 12 October 1946., accused was given an 
extensive psychiatric examination at the 110th Station Hospital by 
Captcdn Charles J. Genta., Medical Corps, Chief of the Neuropsychiatric 
Service 9f the 317th st~tron Hospital and Neuropsychiatric Consultant 
for the European Theater,.and by Doctor otto·Kauders, Head of the Depart
ment of. Psychiatry of the lniversity of Vienna.. Captain Centa had been 
ordered to make the examination by the European Theater Surgeorr and 
.Doctor Kauders was employed by the·defense. Captain Centa and Doctor 
Kauders conducted their examination of accused jointly and submitted a 

· joint report to the Comnw.nding General, United States :F'orces in Austria. 
The two psychiatrists concluded iri their report that at the time of the· 
commission of the alleged offense, accused was able to distinguish right 
from wrong 11as far as a major crime like murder is concerned" but that 
his ability. to adhere to the right was "dimlnished." Accused was 
ttpa.rtially responsible" due to the fact that "his insight into the 
whole situation and his insight to refrain from :his aggre.ssive behavior 
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tendency was impaired.a Accused has a psychopathic personality vn.th 
emotional instatility. At the time of the psychic.trio e:xar.ri.nation, 
accused was able to distinguish right from wrcnb ana to ~dhere to the 
right. This report was not offered in evidence by either the prosec.:u
tion or the defense but Doctor Kauders, in his testimony as ·a v:it.ness 
for the def'ense, reiterated its findings in substance. Doctor Frieda 
Aufrieter, a Viennese psychiatrist. who had examined acc.:used at the re
quest of the defense, testifi~d that accused had a psychopathic 
personallty uut · that at the time of the homicide for which he was on 
trial he was subject to a tempe1rary· psychosis known as patholobical 
dr1..U1Kenness and could neither distintuish between right and wronb nor 
adhere to the right. Captain A.mold Conason, neuropsychiatrist of the 
110th station Hospital,· stated that accused was usane 11 at the· time of 
trial, knew what was going on in the courtroom and was able to assist 
in his own defense but was suffering from severe emotional instability. 
The court, by its findings of guilty of murder, found by necessary 
implication that accused was mentally responsible at the time of tbe 
commission of the offense and that at the time of trial he had sufficient 
mental capacity to understand the proceedings against him and to cooperate. 
intelligently in his own defense. I believe the c<'urt 1 s findinbs as to 
accused's mental account~bility are sustuned by the evidence. 

5. 7[).th the exception of certain statementz made to psychiatrists 
during the course ~fa mental examination, accused has consistently main
tained·that the firing of-the shot wh1ch took 15.zs Stowisek 1s life was 
the res.ult of-mere mischance. Grave doubt is cast upon the truthfulness 
of accused'S.4dm:i.ssions of murder to the psychiatrists because of the 
possibtlity, indeed, the prob~bility, that they were intended solely to 
convey the impression that accused was in fact insane. Unless corroborated 
by other convincing evidence, I do·not believe that these admissions can 
be accepted as sufficient to establish.beyond a reasonable doubt that ac
cused intentionally and maliciously killed deceased. I do not find such 
corroborating evidence. The record of trial does show, however, that 
Uiss Stowisek•s death resulted from an act o~ acc~sed in handling a deadly 
v1eapon in a grossly and culpably negliL,ent manner. At mo&t, the proof 
is as consistent with a reckless homicide as it is with a malicious one 
.and where there is a.reasonable doubt as to the degree of the homicide 
accused h~s corranitted, tnat is, as between murder a."ld involuntar"y man
slaughter, the convi'Ction should be of the lesser (CM 234998, l'.cKenzie, 
1· BR (ETO) &t, 81). I therefore recor:unend that only so much of the find
ings of guilty be approved as involves findings of &-u.ilty of involuntary 
manslaughter, in violation of Article of War 93, that only so much of · 
the sentence be approved as involves dismissal from the service, total 
forfeitures and confinement at hard labor for three years, that the sen
tence as thus modified be confirmed and carried into execution and that. 
a Vnited States Disciplinary Barracks be designated as the place of con-
£inement. • 
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J . 

6. War Department records show that accu,sed is 20 years oi' age 
and is married. He is a high school graduate and attended the State 
College oi' Washington £or three months. On ll December 1944 he.entered 
the service as an enlisted man., and on 23 April 1945 was selected to 
attend the InfW1try Officer Candidate School, Fort BeMing, Geor~ia. 
Upon graduation from the aforementioned school he was, on 6 September 
1945~ appointed and commissioned a second lieutenant in the A;r't.ny' of the· 
United States. . ' _ · 

· 7, Careful consideration has been given to the written brief 
submitt~d on 31 January .1947 by Mr. Harold D. Letrar of Omaha, Nebraska, 
civilian <:ounsel for accused. Consideration has also been given to a 
petition for clemency on behalf of accused signed .by all the members . 
of the court present at the trial., in which it is stated that, in the 
opinion of these members, accused's extreme youth and emotional 
instability made him peculiarly, susceptible to the corrupting temptations 
allegedly rampant in Vienna. The petition recommi»ncied that the period of 
confinement·be reduced to twenty years. Communications on behalf of ac
cused written by the following persons on the dates 'indicated have been 
noted and are.attached to t~e papers accompanying the record_o! triali 

Telegram from Mrs. Lloyd R. Poe, wife of accused, dated .Z7 March 
1947, in which it appears that she has returned to the 
United states from Austria and in which she states that she 
is, an expectant mother. 

Letters from Mrs. Uoyd w. Poe, mother of accused, dated 23 November 
and 24 December 1946., respectively., and addressed to Honorable 

· Slferidan Downey., united States Senator from California•. 
•. 

Letter from Honorable v.-illiam F. Knowl.and., United States Senator· 
from California., dated 25 November 1946; -

Letters from Honorable Hugh;,.,. Butler., United States Senator from 
Nebraska,. dated 4 and 31 Dece¢ber 1946., respectively. · . 

, 
Letters from Honorable Kenneth S. Vlherry., United States Senator i'rom 

Nebraska., dated 4 December 1946 and 30 January 1947., respectively•. 
4 I • I 

Letter from Honorable Sheridan Downey, United States Senator from 
California, .dated 5 February 1947. · -- · • · 

Letter from Honorable "\";ayne Morse, United States Senator from Ore£;,'On., 
dated 22 February 1947 and inclosing l1:3tters from Mrs. I,loyd w. 
Poe and former-Governor Charles A. Sprague of Oregon. 

Letter from Mr. R. N. Sonne., former employer of accused, dated 
23 September 1946. 
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Letter from L:r. John G. Fox, vice-president of high school attended 
by accused, da~ed 24 September 1946. 

Letter from H.F. ~r~baker, head of the Physical Education Depart
ment of high school attended by accused, dated 24 September 
~~- . 

8. I inclose here~~th two forms of action: Form A to be used if 
you agree with the opinion of the Joarci. of Review and Form;_; to be used 
in the event that you -a.gree with my recommendations. 

~DP~~ 
13 Incls THOL;J~ H. GREEN 

l. Record of trial 1!ajor General 
2. Telegram, 27 Mar 47, The Judge Advocate General 

fr J.!r s LR Poe 
··3. Ltrs, 2.3 Nov & 24 Dec 46, 

fr :/:rs L''f Poe 
4. Ltr, 25 Nov 46 _fr Sen 

Kn.owland's office 
5. Ltrs, 4·nec & 31 Dec 46, 

· fr Sen i3utler 
6. Ltr, 4 Dec 46 & 30 Jan 47, 

fr sen ~iherry 
7. Ltr, 5 Feb 47, fr Sen Downey 
8. Ltr, 22 Feb 47, fr · 1 

sen 1'.orse, w/incl · 
9. Ltr, 23 Sep 46, fr PJ~ Sonne 

10. Ltr, 24 Sep 46, fr JG Fox 
11. Ltr, 24 Sep 46, fr H Brubaker· 
12. Form of action (A) 
13• .Form of action (D) 

( G .c.M.o. 207, 11 June 1949). 
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1(AR DEPARTMEHT 
(181)In the Oftice ot 'fhe Judge AdTcoate General 

,•
Washington 25, D. C. 

JAGK • CM 319116 

1.9 FEB tS47 
UNITED STATES ) CONTINENTAL WE SECTIOI 

Te ~ 
) 

PriTate R. L. HENRY (34931369), ) 

1'ri&l bf G.c.»., oonnned. at Kum.oh, 
Germany, 7; November 19-16. Dishonor• 
able diaoharge and oonf'iDeMnt tor 

3027th Ordnance Bue Engine Re•)) 
build Company, Karlateld, 

two (2) year,. Diloipllnary Barra.ob. 

Germany. ) 

-~----------....---------------BOLDING by' the BOA.RD OF REVIEJr 
SILVERS, MoAFEE and .A.CKROm~ Judge AdvoodH 

l. · The record ot tri&l in the oaae of the soldier :D.Uled ~bon hu been 
e~ined by the Board of Review. 

2.- Aoouaed wu tried upon the toll01r,tng oha.rgH and 1peoiti0&Uou 1 

CHARGE Ia Violation ot the 96th Article of l'a.r. 
I' 

· Specifioation la In tha.t PriTate R. r.. Heney, 3027th Ordnanoe · 
Bue Engine Rebuild. Company, did at Karl1teld Ordnance Depot, 
Karl1teld, Germany, on or about 17 August 1946 wr~gfull7 
take am uae without the oonaent ot the owner, a certain motor 
nhiole, to w1ta a 2½ ton G.K.c. 6x6 truck, property ot the 
t&lited States, of the value ot more than 160.00. 

Specitioation 2a In that Prhate R. L. Henry, ..., did, at or 
net.r Dachau, O.rma~, on or about 17 August 1946, 1trike and 
injure George Brehn, a German oiviliu., bf oollidin.g w1th & 

chilian truck and ,n-ongt\llly lean the acie~ of the aooident 
without rendering aid to the injured. 

CHARGE Ila Violation ot the s•th Article of War. 

Speoification 11 In that Prin.te R. L. Heney,•••. did, at or 
near Dachau. Germany, on· or t.bout 17 A.uguat 1946, through neg• 
leot, injure by colliding with a German oidlian truok, a 
Government motor vehicle, to wit• a 2} ton G.x.c. 6x6 traok 
ot the value ot more than 150.00, iuued· tor. uae in the lllilitar;y 
service ot the tmited States. 

He pleaded not guilty .to am wu tound guilty ot all ohargea am their. 1peoi
ticationa. Evidence ot two previous oonviotion1 was introduced.. Be waa aen
tenoed to be dishonorably discharged the aerTioe, to torteit all pay- and 



a.llawa.nces due or to beoome due and to be confined at hard b.bor, a.t such 
place a.a the renewing authority might direct, for two years. '!he renew
ing authority approved the sentence, designa.ted the Ea.stern Branch, United 
States Disciplinary Barracks, Greenhaven, New York, or elsnhere as the 
Secretary of War might direct, as the place of confinement and forwarded 
the record of trial for action under Article of War 5oi. 

3. In the order appointing the court which tried this oaae •1st Lt 
THOMA.S R. WA.RD 01553011 Inf 3028th OBER C01

' is detailed a.a a.saistant defense 
counsel e.nd the record of trial reveals that this officer wu present in 
such capacity at the hearing. Accuaed, when aaked by the trial judge a.d-

· vooate whom he desired to introduce u counsel, stated that he desired to 
be defended by "the regularly appointed Defense Counsel, Major William H. 
Griswold, and the Assistant Defense CoUI2Bel, First Lieutenant Thoma.a R. 
Ward. 11 'In announcing the name of the investigating officer, the tri~ judge 

· advocate stated that the charges were innstigated by "lat Lieutenant Thomas 
R. Ward, Ordna.nce Department, 143d OBAM"· (R. 1-3). It appears from the papers 
accompanying the record of trial that "lat Lt Thomas Ward, 143d Ord 
B.A.. N. Bn" wu appointed to re-investigate the charges upon which accused wa.a 
here tried and that "Thoms.a R. We.rd, 1st Lt. Ord Dept. Investigating Officer" 
recommended trial by general court-martial, On page 30 of the record of 
trial the following appears, 

"First Lieutenant Thomu R. Ward, 143rd Ordnanoe Bue .Auto 
Maintenance Battalion, a witneu for ths proaeoution, waa norn 
and testified u follo.-11 

DIRECT EXAMINATION 

"Questiom by the Prosecution• 

•Q. State your name and your rank. 
"A. Thoma.a R. Ward, First Lieutenant, Ordn&noe Department. 

"Q. Your organization and station? 
"A. 3028 OBER Company, Ka.rlafeld Ordllance Dspot, Germa.ny. 

11Q. Were you, or were you not, the investigating officer in the 
case in whioh Private R. L. Henry was alleged to have wrecked 
a truck? 

•A•. I was ,one of the inTeatigating officers." (R. 30, underscoring 
supplied.) 

Lieutenant -~a.rd then gan testimony as to the estimated damage to :the vehicle 
in question under the specification to Charge II. The record of trial was 
examined before authentication by the regularly appointed defense counael, 
Major William H. Griswold (R. 39). 

4. It thus appears that First Lieutenant Thomas R. Ward, 3028th OBER Company, 
was both investigating officer and regularly appointed assistant.defense oounael 
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in this oase u well as a. witness for the prosecution. iJ investigating 
officer he had recommended that aocuaed .be tried by general court-martial 
and as assistant defense. ooun.sel he purported to pa.rtioipate in a.oouadd', 
defense. 

In CM 284066, Miii• (4 Bull.• JAG 334), the Board or Ren• held the 
reoord of trial lega y inauf'fioient for the reason that it appeared therein 
that the regularly appointed detenae oounael was alao the aoouser. 1'he Board 
said, 

"Defenae oounsel, on the one hand, by his P'Orn atatement 
asserted his beliet in the guilt or the aoouaed and, on the 
other hand, entered for the aooused a plea of not guilty' and 
Wldertook the duty ot coIJduoting the defense with undivided 
fidelity and by al~ honorable means known to the la. To 
expeot the court to hear the aoouaed' a testimony, 1ri thout 
being prejudi oed by the defense oounsel'a pre-trial aotiona 
as the aoouser, is to require the performance ot a mental teat 
beyoIJd the oompasa of ordinaey minds. •••Foran aoouaer to 
serve in suoh inconsistent capacities 11 unfair to himaelt, un
fair to the oourt, and a mockery of the requirement tha.t he must 
serve the aocuaed with 'undivided fidelit7• and by all 'honor
able and legitimate means known to the law.•• 

And i~ CM 316898, Mesquite (5 Bull. JAG 332) the Boa.rd ot Revin-, tolloring 
the reasoning in the Mejie oue, said• 

"Th~ Board of Revi~ ·11 of the opinion th&"ii where 1 t aftina
ati~ly appears that the alf'tioer who investigated the aht.rgea 
agunet ·aooused and who recommended trial by oourt-:ma.rtit.l 
theretin a.ots as defense oounsel at the trial and there ii no 
indication that aooused articularl desired lllid so ht the 

with 

In the Mesquite oue u in the instant oue the record of trial contained 
the somewhat formalized statement that aooW1ed desired to be defended b7 
the regularly appointed defense counsel and assistant deteme oounsel. 

The Board of Review ia ot the opinion that the ratio decidendi of the 
Mesquite cue applies with equal toroe and etteot to--:ai'eoue a.t bar. a.Dd 
aocordingly holds that the dual role ot Lieute:a&11t Ward u illveatige.ting 
officer and usiatant dete:o.se oounael, under the oiroUJUtancea here preaented, 
ia fat&l to the le gal suttioieno;y ot the r eoord of trial. 

5. For the reasona atated. the Board of Rm..- holda the reoord ot 
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JAGK - CM 319176 lat Ind 

WD. JAGO, Washington 25, D. C. 

TOa Commanding General., Continental Base Section, APO 807, c/o Postmaster., 
New York, New York. 

1. In the cue ot Private R. L. Henry (34931369), 3027th Ord.llano• 
Baa• Engine Rebuild Compuiy; Karlafeld~ Germany, attention ia invited to 
the foregoing holding by the Board ot ReTie:w that the record of trial ia 
lega.lly inaut.ficient to 1upport the finding• of guilt;y and the aentence, 
which holding ii hereby approved. For the reasons 1tated in the holding 
by the Board ot Renew I r~omnme:rid that the .findings ot guilty and the 
aentenoe be vacated. . ' . . 

2. When oopies ot the publiahed order·in thia case are .forwarded to 
thia office they should be accompanied by the foregoing holding and thi1 
indoraement •. For oonvenienoe ot referenoe, pleue place the file number 
ot the record in brackets at the end of' the published order, aa_tollowaa 

(CM 319176). 

1 Inol - THOMAS H. GREEN 
Record Major General 

The Judge .A.dvooateGeneral 
CES 
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'WAR IEPAR!'JlENr 
In the O.t!ice of The Judge .ldTocate General 

Washington, D.c. 

JAGH • W 319194 

UNITED STATES ) CJl'H INFANl'RY DIVlSION 

v. Trial by o.c.K., conwned at.l Augsburg, Germany, l3 Septem
First Lieutenant TH1DIEUS P. ber 1946. Austina Dismissal, 
AUSTIN (0-1016611), Cavalrf ~ total tarteitures, and confine
and Start Sergeant JC6EPH ment tat' H"Yen (7J years. 
MADURI (31471906), Head ~ Maduria Dilhonarable discharge 
qu,µ-ters Company, First ) (suspended) am confinement tar 
Battalion, 60th Jnf&ntr7 ) one (l} year. . The Wunburg 
Regiment. ) Rehabilitation Center 

OPINION o:t the BOARD OF REVIEW 
HOl'TEN3TEIN, SOLF, and SLUTH, Judge Ad'Yocates 

l. The Board of Re"Y:iew bas examined the record of trial in the cue 
o:t the officer named above and submits this, its opinion, to The Judge 
Advocate General. 

2. In a joint trial, the accused, First Lieutenant Thaddeus P. 
A.ustin, was tried upon the :tollorlng Charges and ·speciticationaa 

CHARGE r,· Violation o:t the 94th Article o! War. 

Spec1ficaticxi1 In that First Lieutenant Thaddeus P. Austin and 
Staff Sergeant J oeeph Maduri, both members of the 60th 
Infantry Regillent. (former~ of Jlst A.nt.i&ircratt Artiller1 
Pro"Yisicmal·Trucldng Can~), _acting jointly and in pur
suance o! a common intent, did, at er near Stuttgart, 
Oerma.ey, on or be.tare 22 June 19'.6, knowing~ and will
ful~ apply to tbeir om use and benefit about one hundred 
(100) pounds o.t cot.tee and about one hundred (100) pounds 
o.t sugar, o! the w.lue of about twent7-fi'Ye dollars ($25.00), 
1B"Opert7 o.t the tmited States, furnished and intended for 
the military- service thereof• . 

CHARGE IIa Violation o! the '96th Article ot War. 
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J · Specificationa In that· First Lieutenant Thaddeus P • .Austin 
and Staff' Sergeant Joseph Maduri, both me..nbers of the 
6oth Infantry Regiment (formerly of 31st Antiaircra.tt; 
Artillery Provis1.o?l3l Trucking Company), acting jointly 
and in pursuance of a common intent, did, at Stuttgart, 
Germany, on or about 22 June 1946, wrongtully and kn01r
ingly- attempt to dispose ot by offering and attempting 
to sell far personal gain and profit, about one hundred 
(100) pounds of coffee and about; one hundred {100) pounds 
of sugar, of the value of about twenty-five dollars 
($25.00), property of the United States, turnished and 
intended fer the military service thereof. 

Both Specifications were originally_ laid under .Article of War 94 {R 4). 
Before pleading to the general issue the defense moved that the prosecution 
be required to am1nd the original Specification l (later. changed to the 
Specification of Charge I) to allege the specific acts which constitute 
the mapplication of the goods described. The law member overruled the 
motion (R 6) • The defense then moved to a~nd Specification 2 (later · 
changed to the Specification of Charge II) by alleging. the offense there
in charged • a violation of Article of War 96 instead of a violation of 
lrticl• ot War 94 on the grounds that an attempted wrongful disposition 
of military property is not denounced by Article of War 94 and that at
tempts generally- are offenses within the scope of Article ot War 96. 
The law member granted this motion and the charges azxl specifications 
were amended as set fcrth above {R ?) • The de.tense then moved to strike 
Charge II and the Specification thereof on the grounds that the o.t.t'ense 
t1-rein alleged wa.s included in the Specification of Chare;e I. Thia 
motion waa denied {R 7-8). The accused then plsaded not guilty- to and 
was found guilty ot both charges and their specifications. No evidence 
of any previous convictions was introduced. He was sentenced to be dis
m.ased., to forfeit all pay am. 3.llowances due or to becClte due, and to 
be confined at bard labor far se'"n years. The rnielfing authority ap-. 
prO'Ved the eentence and forwarded the record of trial for action under 
Article of War 48. 

3. The evidence tor.. the prosecution is swmnarized as follows a . 

At the time of the alleged offeµse the accused was a member of the 
31st Antiaircraft Artillery Provisional Truck Compaey (R SB). Early in 
June 1946, the accused and Staff Sergeant J c,seph Jl.adur;l, who was tried 
jointly with him, were invited to the apartment of Karl Stoll, a German 
civilian, by the latter's brother-in-law, Karl Stich (R 11, 26). On 
that occasion Stoll of.tared to sell his leica camera to lladuri .tor 
181000 marks, but this otter was refused because the ~ice was too high 
(R l0-11). On a later necaeion Stoll offered to sell the camera to 
Sergeant Maduri for 100 pounds of coffee. This offer was accepted by 
Maduri, who delivered the coffefll to Stoll near the latter's home (R 23, 
27). 
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Scnetime after the first meeti~ the accused and Maduri again saw 
Stoll and offered to sell hill 100 pounds of coffee far 161000 marks and 
100 pounds of sugar far 6,000 marks (R 12-14). Stoll agreed to look far 
a buyer and subsequently talked to an acquaintance named Behr, telling 
him pt thl otter and price (R-13, 30-31). Behr, a volunteer informer tor 
a CIC agent named Osborne, told Qsborne ot the offer and ,ras told to close 
the deal and arrange for delivery of the sugar and coffee (R Jl}. Behr 
Wormed Stoll that be would accept. tQe goods 1n his garage, but Sergeant 
Maduri :insieted that the rendezvous be in the Reichsgartenanschau, a pub
lic park (R 14, 31). At 2100 hours, 22 June 1946, the accused and Sergeant 
Maduri came to Stoll's apartment and uked him it he 11'8re going to the 
rendezvou.s (R 16). Sergeant Maduri and Karl Stich then wnt to Behr'a 
hane to make final arrangements• It wu agreed that Behr would go to 
f;Stoll'a apartment when he ns ready am that Ilehr would then be guided 
to the rendezvous (R 16, 28). Behr and Ceborne arrived at Stoll's apart
ment in a car at appraximately 2,'.300 hours on the same night. Stoll and 
Stich accompanied Behr end C.borne to the rendezvous at the Reichsgarten
schau in Behr's car (R 17, 28, 32). Behr'• car wu followed by a vehicle 
occupied by two CIC agents (R 32, ,'.36). · ·At the rendezvous Stoll dismounted 
and after a short search located the accused am Sergeant M&duri., at which 
time the CIC agents arrested the accused, Sergeant M'aduri, Stoll and Stich 
(R 17-18, 32, .36). One of the agents then uked the accused where •the 
atutt was• and were directed to s oae nearby' bu.shes, where the agents tound 
a sack of suear and a sack of coftee (R 36-.37) • · · 

Thi accused arxl Sergeant Maduri made a joint voluntary pre-tri·ai. 
statement ..-hich was admitted into evidence as proaecution's Exhibit l (R 
10). Tm contes•ion, as admitted into evidence, is quoted belowa 

"Before Jll!t, the undersigned, authorized by law to 
administer oaths and take testimony in investigations ot 
this nature., personally appeared 1st Lt. T. P. 1ustin and 
S/Sgt. Joseph :Maduir this 7th day of July 1946 who were 
made aware of their rights under the 24th Article of War 
and, after ha-Ying been duly sworn, testified as followsa 

Q1 I show you a signed cow of the CIC report cOYerillg 
your arrest. Is is true and correct? 

A.1 (Lt. Austin} Yes, except. for the words '200 lbs of coffee'. 
It was onl.¥ 100 lbs. They seem to know more of the case 
than we did. 

(S/Sgt. Maduri) Yes, except for the i;rice of the coffee 
and sugar. We had agreed upon 22,000 Marks. 
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Qs Where and when did you obta.il\ the coftee and sugar? 

A.a (Lt. Austin) I obtained the coffee and sugar frca. 
lst Armored Division units when they broke up 1n 
March. 

Qa What did you do with the coffe,. and sugar? 

Aa (Lt. A.uatin) We stared it in the basement of our 
quarters, intending to use it in the mess. 

Qa When did you first contact the Germans about selling 
the coffee and sugar? 

Aa (S/Sgt. lladuri) I made the original contact in the 
park in Stuttgart where I discussed b~ing a laica 
camera from the two Germana. Sometime later the 
Germarus came to our howse and talked of a deal 1n 
coffee, sugar and cigarettes that were wanted b7 a 
French officer. They wanted UI to bring the goods 
to a garage on Wednesda.7. We didn't go then because 
the Lt. and I didn't like it.• 

The Germans came back again and agreed to pay 
22,000 Allied marks tor the coffee and sugar and I 
arrainged a meeting in the Park in Stuttgart on the 
22nd June. I told the Lt. about the meeting. 

Qa Wey did you both take •a.pons? 

A.a (Lt. Austin). When I found out the meeting was at 
night in the pe.rk and 1ome Germans were involved 
I told Sgt. we would take weapons to prevent our 
being attacked. 

Qa When were you apprehended? 

As (Lt. A.w,tin) Arter n got to the park we unloaded 
the jeep and the Sgt. went to look for the Germans. 
I remained sitting in the jeep. I saw another car 
drive up at a distance and as the Sgt. was coming 
back with the Germans, I. heard scmeone sa::, 'Fut up 
your hands', both in German and English. I watched 
tm men fer a 'While and then one came over to me 
and told m to put up my hands. I told him I had a 
.45 that he had better take. The CIC then took us 
to the 793rd MP station and booked us. 

Qa Did any money change hands? 
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Aa {L~. Austin and S/Sgt lladuri) No. 

Qa '.'mat did you intend doL"lg with the 22,000 marks? 

Aa {Lt. Austin) We intended to SJ)lit it between us. 

s/ Phillip R. Smith 
t/ PHILLIP R. SM!TII 

Lt• Col., 60th Infantry, 
Investigating Officer • 

. I have read the record of testimony above and find 
it to be true and con-"ct• 

s/ Thaddeous P. Austin 
t/ Thadeous P. Austin, 

1st Lt., 
31st J.AA Frovi!ional Trucking Co. 

s/ Joseph !laduri 
t/ Joseph Yiaduri, 

S/Sgt., .31471006, 
31st AAA Provisional Tr.icking Co." 

4. After his rights as a witness ,were explained to him the accused 
elected to be sworn as a witness and testified that he operated a mess 
for five provisional truck companies 'Which he commanded at the time. He 
had secured coffee and sugar from units of the First Armored Division when 
that division was inactivated., storing these supplies in his basement, 
with the intention of using them in his mess. On 15 June 1946 Sergeant 
Ma.duri told the accused that Stoll bad offered to buy coffee and sugar 
and that Maduri had set a tentative price of 22,000 marks {R 41). At 
,first the accU8ed was reluctant to enter into the transaction, but later 
agreed to sell the goods when he realized that he had about $700.00 on 
his currency control· book am no cash. He and Sergeant }[aduri .ere due 
to return to the United States in a few days (R 42~ and the proceeds of 
the sale would have covered the entries in both accused's and Sergeant 
Maduri 's cUITency control book (R 42). In referring to his intention to 
participate 1n the transaction the accused stated, "It was only in the 
last couple of days before going home that I thought anything about it 
and a thousand dollars sounded pretty good for a ,a.ck of coffee" {R 45). 
Sergeant Maduri 's criginal arrangement was to deliver the goods to a 
civ~n 's bane but the accused Qisapproved of that arr~ement and 
propoeed that the commodities be thrown out in the park where the · 
civilians could picktlal up and deliver th.e money to the accused at the 

5 



(192) 

same time. This arrangement was satisfactory to the civilians and a.tter 
some delays it was agreed that the commodities be delivered on the even
ing of Saturday, 22 June 1946. On that evening the accused and Sergeant 
Y.aduri proceeded to the rendezvous and placed the cott~• and sugar in a 
shelter hsli' and laid it under a bush (R 42). At the rendezvous Sergeant 
Y.aduri was arrested. After watch:ug the iroceed~s for abo,xt ten minu.tes 
the accused nlked ~er to the CIO agents and surrendered his 118&pon (R 
43). 

5. 1s indicated above, before pleading to the general issue the 
defense moved that the prosecution be required to aaend the Specification 
of Charge I to allege the specific acts which constitute the misapplica
tion of the goods described. Thia motion was denied. 

Since the Specification in question was drawn in accordance with 
the .form pi-escribed on page 252, Appendix 4, Manual f<1r Courts-llarti&l, 
1928, and since it appears frO!ll the record as a wbole that the accused 
was not misled as to the offense charged, we. are of the opinion that the 
law member 1s ruling in denying the defenH 'a motion was proper. 

Nevertheless, it is to be noted that misapplication and misappro
priation are broad of.tenses which may be committed. in a variety of ways. 
(CY 243287, Poole, Z'1 BR 321). It is also noted that in prescribillg the 
elements of proof the Manual .f<1r Courts--lila.rtial provides in relevant 
parta 

1That the ,accused misappropi-iated <11: applied to his 
own use certain property in the ma.pner alleged" {MCM, 
1928, par 1501, p 185) (Emphasis supplied). . 

In view of the .foregoing, ,re are of the opinion that it would have 
been a more desirable practir.e to allege the means by which the misap
plication was effected, .thus av~iding the danger that the accused might 
not have been fairly apprise~ of the offense alleged. 

6. At the close of the prosecution 1s case the defense rene-wed its 
.motion to strike Charge II and, its Specification on the grounds that 
that Specification alleged the same offense as that alleged in the Spec
ification of Charge I. This motion was denied (R 38) • 

The ninth paragraph of 1rticle of War 94 provides in relevant 
parta 

"Any person subject to military law * * * who
* * w knowingly and willfully * * * applies to his 
own use or benefit, or wrongfully or knowine;ly sells 
or disposes of any * * * subsistence stores * * * ar 
other property of the United States furnished ar in
tended far the military service thereof * * * shall 
on conviction thereof be punished * * *•" 
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The part of the statute above quoted denounces two separate and 
distinct offensesi (a) misapplication and (b) ,n-ongtul sale or dis
position (CM 296230, Housel, 'Z7 BR (ETO) 77, 79). It follows that an 
attempted wrongful disposition by sale o.f certain military property is 
a separate and distinct offense fran tho r.:isapplication of the same 
property although the attempt,ed wrongful disposition may have been 
incidental to, but not necessarily included in, the misapplication. 
The evidence in the instant case shows that an initial act of misapplica
tion was completed when the coffee ani :iugar -were removed fron U.eir 
place of storage for the purpose of wrong.fully selling the property. 
The subsequent actions taken by the accused to effect the sale amount 
to an attempt to dispose tba same property wongfully. In our opinion 
the·two specifications do not amount to a needless multiplication of 
charges. According, it is our opinion that the law member's ruling the 
defense's motion to strike Charge II and its Specification was proper. 

7. Thereafter the defense moved far a finding of not guilty on 
the grounds of entrapnent which motion was denied (R 36-J7) • 

•It is well settled that methods of entra:i:ment which consist of 
initiating or inducing the commission of a cr:ime where the accused would 
not otherwise hue committed it, and where the law enforcement officers 
had no reasonable cause to believe that the accused ns a law violator., 
are improper and exempt the accused fran criminal liability on grounds 
of public policy. When the methods used by law enforcement officers 
amount to inducement, incitement and solicitation to ccmmit crime, luring 
the accused on to its consummation under circumstances which clearly 
indicate that he would not have canmitted the crime at all., the defense 
of entrapnent is available to the accused (Sorrels vs. ~ 287 U.S. 
435J ~vs.Echols (D.c.} 253 Fed. 862). 

In CM 236937, ~, 23 BR 179, 184, the Board of Review stateda 

· "The principle of entrapment applies only when those 
who seek to entrap plan the commission of the crin:e, and 
incite or lure the accused into committing it. It does 
not apply to situation where the accused is the instigator.11 

In the instant case the evidence shows that Behr, the informer, and 
the CIC agents entered the case after lJaduri who was acting jointly with 
the accused had already offered to sell the CCl!llnodities if St.:>ll could 
find a buyer. There is no evidence tending to show that the offense was 
initiated er induced by e,ither the informer or the CIC agent. Consequently., 
there was no entrapnent. We are of the opinion that, the defense's motion 
on the ground of entrapnent was properly denied. 

a. The Specification of Charge I avers that the accused and Staff 
Sergeant Joseph Maduri., acting jointly and in pursuanc11 o:t a. common in
tent., knowingly and willfully applied to their own use and benefit about ,,· 
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100 pounds or corree and about 100 pounds of sugar of a value or about 
t,25 .oo property ot the United Sts.tes furnished ~ intended tar the 
military service thereof' in violation or Article or War 94, and the 
Specitication ot Charge II avers that the accused and Maduri acti~ 
jointly am pursuant to a common intent knowingly and willfully attempted 
to dispose of' by o.f'.f'eri~ and attempting to sell for personal gain the 
same property described in the Specitica.tion of' Charge I. in violation 
o! 1.rticle o! War 96. 

The ninth subparagra;:h of Article of War 94 denounces in pertinent 
i-rt• 

•Who sells, *· * .* knorlngly and willfully * * * 
applies to bis own use or benefit, or wrongfully ar 
knowingly sells or disposes of aey * * * subsistence 
stores * * * or ot.her pt'Operty of the· United States 
f'urnismd or intended for the military service there-
O!J * * *•". 

Mbapplication means devoting '\o-~ unauthorized purpose far the 
party's own use or benefit (MCll 1928, par 150!, p 184). 

The element• of proof' as stated in the Manual with respect to 
misapplication area 

. "{a) That the accused * * * applied to his owrn 
use certain property in the manner alleged; (b) that 
such propert7 belonged to the United States alXl was 
turnished or intended far the military service there-
otJ {c) the facts and circumtances o! the case indicate 
that the acts of' the accused wre willfully And knowing
ly dODBJ and {d) the value of' the propert1, as· speoi.tied," 

Tha clements or proof or sale or wrongtul disposition are identical 
to those o! misapplication except tar the first clause thereor which 1a 
stated as foll011Sa 

"{a) That the accused sold er disposed or certain 
property 1n the m.nner alleged" {MCM 1928, par 150.!, p 
184). · 

' . 
The uncontroverted evidence shows that the accused had obtained 

quantities o! sugar and co!tee tran units of the First Armored Division 
'Chen these units were inactivated, and stared the CO!llJllodities in the 
basement of his quarters intending to uae them 1n the mess of the units 
which he commanded. Early 1n June 1946, Sergeant Maduri of!ored to sell 
100 pounds or cortee and 100 pounds of sugar for 22,CX)() marks 1! Stoll, 
a German civilian could find a buyer. Stoll offered the goods far sale 
to an acquaintance named Behr, who 1n turn told a CIC agent named Osborne 
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of the otter. Acting under instructions from Osborne, Behr accepted the 
otter and arrangements were made to deliver the goods in Behr's garage, 
but _the accused insisted that the goods be delivered by stealth and in, 
a clandestine manner in a publi~ park. On the appointed night the ac
cused and Sergeant Maduri removed the goods .from their place of storage 
and placed the: under a bush at the appointed rendezvous. They were 
waiting for the buyers to pick up the :i;roperty when they 1'1ere apprehended 
by agents of the CIC. 

In his sworn testimony in his O'IIIl behalf the accused fully corrobo
rated the evidence for the prosecution. 

The offense or l!U.l'application ft.S completed when the accused removed 
the good.5 from their proper place of storage with intent to sell them to 
unauthorized persons fer personal profit. 

The further actions taken by the accused to ef.tect the sale amount 
to ari attempt, to wrongfully diepose ot the property by sale. But far 
the intervention of the CIC agents, the wrongful sale would have been 
consummated. 

The evidence clearly shows that the goods · in question were the prop
. erty ot the United States furnished am intended tar the miliary service. 

The circumstances of the case clearly shew that the accused •s acts 
nre willf'ul.ly and knorlngly done. 

No evidence was introduced as to the value of the goods described 
in the specifications. Nevertheless judicial not ice may be taken of 
the Quartermaster Corps Catalog, War Department which shows the Govern
ment contract price of coffee and sugar for the months (')f l{q and June 
1946 to be 1.20 per pound of· cof!ee and $.06 per pound for sugar. Ac
cordingly the aggregated value of the coffee and sugar described in the 
specification may be established as $26.00, whiqh u in excess of the 
value alleged, $25.00. 

In our opinion the evidence of accused's guilt or the o!f'enses 
charged in the Specifications of Charges I and II is clear and compel
ling. 

9. Numerous errors were canmitted during the course of the trial. 
The question remaining ror consideration is 'Whether these errors affect 
the legal sufficiency or. the record in spite of the compelling evidence 
of guilty. The most serious errors are enumerated belows 

.. 
a. The prosecution was permitted.; over the objectlon of the 

defense, to examine Stoll concerning a transaction wherein a 100 pound 
sack of coffee was alleged to have been traded by Sergeant Ma.duri for a 
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leica camera (R 23..:24). The law member, in overruling the defense's 
motion to strike any reference·to such other transaction, stated that 
•the court will naturally disregard any reference to any other trans
a.::tion * * *"• Nevertheless, the court, in examining the witness, 
proceeded to question him about the coffee and camera transaction (R 
24-,25). Even the law 'member, far .tran disregarding the incompetent 
testimony, referred to it in ruling on a de.tense 's motion for a finding 
o:! not guilty, when he stated that "there is also evidence brought out 
on cross examination that the accused were on other times and other 
cases in siJllilar practice" (R 39). 

b. The proaecution was permitted to lead witnesses to such 
an extent that most of the prosecution's testimony is that o:! the trial 
judge advocate rather than of the prcsecution's witnesses. 

Were there aey substantial confiict in the evidence, such conduct 
would coMitute substantial am prejudicial error. In CM Z73791, Gould •. 
47 BR 29, 74, the Boe.rd o:! Review stateda 

•It is the general rule that the prejudicial effect of errors 
in the admission of irrelevant, incompetent or immaterial 
evidence offered by the prosecution is to be measured by · 
consideration llhether the legal evidence of guilt is'relatively 
conclusive or inconclusive,. and the extent to which the evidence 
for the irosecution is contradicted, or explained consistently 
with innocence by the evidence on behalf ot the accused. It 
seems obvious that evidence improperly admitted might affect the 
ultimate result in one case, and not in another. A conviction 
should not be set aside where the evidence is of compelling 
effect and the evidence improperly admitted could not therefore 
reasonably have affected the result (CM 23m1, Fleischer, 
XXIV BR 89, 99-100) •" 

The record in the instant case discloses no substantial conflict · 
. in the evidence. On the contrary, the record proof is canpeµ.ing, and 
is substantiated rather than rebutted tu the evidence adduced by the 
defeMe. It is therefor our opinion that the errors committed by the 
court did not· prejudice 'the substantial rights ot the accused. 

10. The records o! the :War Departnsnt show that the accused is 32 
years of age, married and a hi{;h school graduate. He enlisted on 15 
August 1942 and served as an enlisted man until his ~onorable <U,scharge 
for the convenience of the Government to accept, a commission on 5 March 
1943. On 6 Y.arch 1943, he was commissioned a $econd lieutenant, Army 
of the United States, upon graduation from Armored Force Officer 
Candidate School and entered active duty. He was pranoted to first. 
lieutenant. on 9 May 19'.4. · He has served in the. European Theater o! 
Operations since February 1945. His civilian occupation was that of 
a mechanic and press and die worker. His ef!iciency index to Jl 
December 1945 - 35.2 (Very Satis.tactary). 
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11. Staff Sergeant Joseph :Maduri, who was tried jointly with the 
accused, -was also found guilty, and was sentenced to dishonorable dis
oharge, total forfeitures and confinement at hard labor for f'ive years. 
The revienq; authority approved only so much of the sentence as 
provided for d:1.shonorable discharge, total forfeitures and confinement 
at hard labor for two years, reduced the period of confinement to one 
year alli ordered the sentence executed but suspended the execution of 
the dishonorable discharge·until the soldier's release from confinement. 

12. The court was legally constituted arxl had jurisdiction over 
the person and the offenses. No errors injuriously a.f'.fecting the sub
stantial rights of accused were committed during the trial. In the 
opinion or the, Boa.rd of Review the record of trial is legally sufficient 
to support the• findir.gs of guilty and the sentence and to n.rrant con
firmation thereof. A sentence to dismissal, total forfeitures and 
confinemnt · at hard labor for seven years is authorized upon a convic
tion of violations o.f Articles of War 94 and 96. 

Judge Advocate 
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JAGH - CM 319194 1st Ind 

t / :: ._,
,\-1:··,,WD, JAGO., Washington 25, D. C. 

TO: The Under Secretary of War 

1. Pursuant to Executive Order No. 9556., dated lt,ay 26., 1945, there 
are transmitted herewith for your action the record of trial am opinion 
of the Boo.rd of Review in the case of First Lieutenant Thaddeus P. Austin 
(0-1016611), Cavalry. 

2. This officer was tried by general court-me.rtial in a joint trial 
with an enlisted man and was found guilty of misapplication of a one hun
dred pound sack of sugar and a one hundred pound sack o! ·coffee, property 
of the United States, furnished and intended for the military service 
thereof, in violation of Article of War 94;·and of-wrongfully attempting 
to dispose of by offering and attempt_ing to sell said sugar arrl coffee, 
in violation of Article of War 96. No evidence o! any rrevious convic
tions was introduced. He was sentenced to dismissal., forfeiture of all 
pay and allowances due or to become due, and confinement at hard labor 
far seven years. The reviewing authority a?poved the sentence am. for
warded the record of trial for action umer Article of War 4e. 

3. A summary,_ of t~ evidence may be found in the accomr:e-nying opin
ion of the Board of Review. The Boa.rd is of the opinion that the record 
of trial is legalzy sufficient to support the findings of guilty and the 
sentence and to warrant confirmation thereof. I concur in that opinion. 

The accused was commanding ofticer of several provisional truck com
panies. When other units were inactivated he obtained excess stores of 
coffee and sugar .from those units and stored such supplies 1li. th the 
intention of using them at the mess. He and Staff Sergeant Maduri., lvho 
was tried with him, met a German civilian and offered to sell him one 
hundred pounds of sugar and one hundred pounds of coffee far 22,000 marks~ 
In an attempt to find a customer for the sugar a:rxi coffee the German 
talked to a .friend named Behr. Behr infarmed a CIC agent of the proposed 
transaction and was told to close the deal and arrange for delivery of the 
sugar and coffee. When a time and place had been set· far the consumation · 
of the transaction., Behr notified the CIC and the accused and Sergeant 
Maduri were apprehended at the agreed rendezvous in a public park where 
the sugar and co!fee were found. 

4. Sergeant Maduri was sentenced to dishonorable discharge., total 
!crfeitures am confinement at hard labor for five years. The reviewing 
authority approved only so much of his sentence as provided for dishonar-
3.ble d:iScharge, total forfeitures and confinemant at hard labor far two 
years, reduced the p;,riod of con!:inell8nt to one year and ordered the 
sentence executed but suspended the execution of the d:ishonorable dis
charge until the soldier's release from confinement. 
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5. In view of all the circumstances and the action taken by the 
reviewing authority in the case of Sergeant Maduri, I recommend that 
the sentence be confirmed, that the period of confinement be reduced 
to one year, that the sentence as thus modified be carried into execution, 
and that a United States disciplinary barracks be designated as the place 
ot confinement. · 

, 

6. Inclosed is a form of action designed to carry the above recom
mendation into effect, should such recommendation meet with your a_pproval.· 

•CM 319194 

2 Incls THOMAS H. GREEN 
l. - Record ot trial Major General 
2 - Form of action The Judge Advocate General 

( G.C.M.O. 169, 19 !.lay 1947). 
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WAA DEPARTMENT (201) 
In the Office of The Judge Advocate General 

Was~ton 25., D.c. 

MAY 2 0 1941_ 
JAGQ -. CM 319~02 

UNITED STATES ) 6TH INFANTRY DIVISION 
) 

v. 

Captain IEWIS C. WINGARD 

) 
) 
) 

Trial by G.C.M• ., convened at 
Taegu, Korea, 17 ~cember 
1946. Dismissal. 

(0-1290353)., Infantry. ) 

OPINION of the BOARD OF REVIEW 
JOHNSON., STERN and SCH&NKEN., Judge .Advocates. 

1. The Board of Review has examined the.record of trial in the 
case of the officer named above and submits this., its opinion., to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi-
cations: • 

CHARGE I: Violation of tha 95th Article of War• 
. 

Specification: In that Captain Lewis c. Wingard First Batr
talion First Infantry., APO #6., did at Skipworth., AfO 
#6., on or about 24 No't9mber 1946., wrongfully, ~ll'fully., 
feloniously., and against the order of nature., have un
natural sexual intercourse with Lee., Tong Su., a male 
person., by forcing the said Lee., Tong Su., to take his., 
the said Captain Lewis c. ·wingard 1s penis into his., the 
said Lee, Tong Su1s mouth, thereby bringing di~credit 
upon the military service. 

CHARGE II: Violation of the 96th Article of War. 

Specification: In that Captain Lewis c. ffl.ngard First Batr
talion Firs·t Infantry., APO #6., did at Skipworth., APO 116, 
on or about 24 November 1946, wrongfully., unl.aw!'ully., · 
feloniously., a:nd against-the order of nature., have 'llll

natural sexual intercourse with Lee., Tong Su, a male 
person., by forcing the said Lee., Tong Su., to take his., the 
said Captain Lewis c. :Vfingard •s penis into' his., the said 
Lee, Tong Su1s mouth, thereby bringing discredit upon the 
military service. 
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The accused pleaded not guilty to, and was found guilty of, all Charges 
and Specifications. No evidence of previous convictions was· intro-· 
duced. He was sentenced to be dismissed the service. The reviewing 
authority approved the sentence and forwarded the record of trial 
for action under Article of War 48. 

3. The.prosecution's evidence shows that accused and.another 
officer appeared at Camp Skipworth, Korea, on 24 November 1946 at about 
1600 and were furnished a room for the night in the Bachelor Officer 
Quarters (R. 6, 7, 8-10) •. Accused who Tras en route homei was assigned 
to Room No. 5 (R. 9) and two Korean houseboys, Lee, Tong Su and Yu, Chun 
Sik (referred to a& Charlie) carried in accused's luggage (R. 25, 40). 
Three of. the parcels were taken to Roan No. 5, while two others ,rere 
carried by Lee to Room No. l at accused I s requ_est {R. 25). There Lee 
testified he saw accused 1:1.nd another officer, who departed when accused· 
told 'Lee to go into the bedroom. Lee was directed to sit on the bed, 
1'hich he did, and accused went into the, other rool!l returning shortly with 
a bottle of whiskey. When accused experienced difficulty in opening 
the bottle, Lee volunteered to open it and while he was so engaged ac
cused removed all his clothing except his undershirt and lay upon the 
bed. He offered Lee a drink which was refused and then placing the bottle 
on the floor, took Lee's hand and placed it upon accused's penis which 
was erect (R. 26, 27). At accused's solicitation, Lee masturbated~ 
for a while, but 'When he ceased accused told him to put his mouth to 
"it" and drew Lee cloaer to his penis. Lee testified, 11 :He pulled me down, 
so I just went do'Wil naturally" {R. 27). Lee tried to keep his mouth 
closed, but accused forced his penis in, slapping him on the face and 
pulling his hair. Yfuen Lee succeeded in ejecting accused's penis, ac
cused arose and ordered him to remove his clothes. He refused but ac
cused "grabbed him"; forcibly removed his clothing by tearin.g his under-. 
shirt and seizing Lee by his trousers, directing him to remove them and 
"hit my seat. 11 Observing that Lee's shirt was torn, accused went to the 
adjoining room and returned shortly thereafter with an undershirt to 
replace the one he had torn. Lee testified that in accused's absence,. 
two officers entered the room in which he was standing, smiled and then 

,left. Upon accused 1s return, he sat down on ·the bed, removed his 
trousers and directed Lee to kneel down on the noor between accused's 
legs (R. 28-31}. He drew Lee to him, and when the latter resisted, ac
cused again slapped him and succeeded in getting his penis in Lee•s 
mouth. Lee did not call for help, although he testified, 11 ! was crying 
very loudly, and I was hoping that somebody would come into the room 
to help me, and when I cried out louder, he told me to quiet down" (R.33). 
In the course of the incident he heard the other houseboy, Charlie, calling 
him but he did not answer because he thought Charlie couldn't hear him 
(R. 34). 
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Accused had his penis in Lee's mouth a short time when a light was 
turned on in the room. Accused then lay on the bed; drew the covers over 
himself' and while lee was still in a lmeep.ng position., an officer opened 
the door of the bedroom, looked into the room and then withdrew. Lee 
then ran out into the hall., saw several officers standing there and 
attempted to tell them what had happened., but they did not seem to under
stand. He shouted, "l'{o. 1 •••_go to room•••man•••my mouth•••kiss •••r no 
do•••hitting•••ha:ir. (The witness then pulled his hair) • 11 He then ran 
to the houseboys' room and related his experience to Charlie (R. 34-35). 

Charlie testified that he helped Lee carry the officer's baggage 
into the quarters about 4 P.M. on 24 November 1946 and he next saw Lee 
about 6 P.M • ., when the latter came into his room crying and stating "that 
he was forced .to get into that captain's room., and he was slapped three 
times and he was forced to go through nth the act•. Lee's undershirt 
was torn and a button was off {R. 4C>-43). 

Major Burnett testified that at about 1715 on 24 November 1946 he 
heard sounds coming from.Room No. l which adjoined his room. It sounded 
like "someone having a nightmare or mumbling in their sleep.• Upon re
turning from supper with a group of officers ha stopped at this room and 
upon receiving no response to his knocking entered. There he saw the, ac
cused lying in bed and the witness Lee squatting against the door which 
:Major Burnett had just opened. Accused asked Burnett llhat he was doing 
there and ordered him out. Burnett left and shortly thereafter observed 
Lee run out of the room crying and holding his hands to his stomach. The 
several officers in the hall attempted to learn what Lee was saying., but 
being unable to understand him., sent for· the houseboy- knoffll as Charlie to 
interpret Lee 1s remarks (R. 12-15). Lee's clothes were dirty and his 
undershirt was torn in·front (R. 17). 

Lieutenant Colonel Wells, Chaplain Youman and Captain BrOffll accom
panied Major Burnett from the officers' mess to Room N o., 1 in the BoQ., 
but remained in the hall while Major Burnett entered the r9om {R. 4.3, 44., 
47). Colonel Wells testified that after Burnett rejoined him in the hall, 
Lee came running out of the room weeping and holding his hands to his 
groin. Both Colonel· Wells and Captain Brown shortly thereafter saw ac
cused come out of the room from which Lee had appeared., and upon being 
asked what he was doing in Chaplain Hartlage 1s room., accused replied that 
,he had been given permission t,x the Chaplain to use the room and refused 
to state what had taken place CR. 44., 45., 47) •. Captain ~rovm heard ac
cused say that a man "having been in combat had a right to knock a Korean 
around if he wanted to or kick him around or words to that effect" (R.50)• 
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4. For the defense evidence was introduced to show that Lee was 
seen by a medical officer atcbout 6:00 P.M. on the day of the alleged 
offense and that at that time hi~ clothes were dirty and ragged (R. 52). 
Three officers, including Chaplain Hartlage, and one enlisted man gave 
character testimony on behalf of accused to show that his reputation 
as an officer and a gentleman was beyond reproach. One ,vitness testi
fied. that accused had expressed vigorous contempt for a certain person 
who was kno1111 to be "peculiar in his relations with other men." 
Chaplain Hartlage also stated that accused had his explicit permission 
tq use the room at any time (R. 53-5?) • 

.l\fter his rights as a witness were fully explained accused elected 
to be sworn and testified that when he was placed in arrest about 1800 
on 24 November 1946, he was not advised as to. the reason therefor. He 
further testified that he was not present when the investigating offi
cer interviewed the witnesses although he was subsequently afforded the 
opportunity to cross-examine them but did not desire to do so (R. 59, 60). 

5. The uncontradicted evidence clearly shows that on the date and 
at the place alleged the accused committed.the offense of sodomy per os 
with Lee, Tong Su, a Korean houseboy, and that he used•physical force in 
compelling Lee to commit the act with him. While the only testimony re
lating to the penetration was that given by Lee, one prosecution witness 
testified that he heard noises coming from the room in which accused and 
Lee were together which sounded as if soreeone were having a nightmare. 
A short time thereafter he also observed accused in bed in this room with 
Lee crouched behind the door. The accused expressed indignation at this 
intrusion and ordered the witness out of the room. Within a few minutes 
Lee ml.S observed to run out of the room in an excited manner gesticulating 
wildly and attempting \lllsuccessfully to state in monosyllables what had 
occurred therein. When accused later crune out of the room and was asked 
for an explanation he stated that as a combat soldier it was his privilege . 
to kick a Korean around if he desired. This s~atement, inferentially at 
least, was an admission that he had assaulted a .Korean. Lee's testimony as 
to the act of sodomy committed as a result of accused's coercion was not 
refuted, .and while we find in Lee's testimony e'tj.dence which shows that at 
some time during the debauch he was not an unwilling party, there is 
nevertheless substantial and compelling circumstantial evidence cor
roborating his testimony that sodomy was committed and that force was used 
in its accomplishment. 

6. Certain questions of law raised by the record of trial merit our 
consideration: 

a. Defense counsel challenged the competency- of Lee as a 
witness, citing paragraph 120:tl, of the 1Lanual for Courts-Martial and stated 
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that Lee "does not have the apparent sense and understanding o! the 
moral importance of telling the truth." Thereupon the witness., having 
stated that he was a Buddhist., was affirmed and interrogated by the 
court through the interpreter upon voir_dire examination. It clearly 
appears from his testimocy that he understood the sanctity of the a£- · 
f°i!1Ilation and the court in the exercise of its discretion., properly 
overruled the objection (See Winthrop., MU Law & Pree., 2nd Ed, Rev., P• 
·.334). 

b. Defense counsel's objection to testimony of the witnesses 
relating to what they heard the witness Lee say when he caine out of the 

.room which the accused ~,s occu;pying was properly overruled. It is true 
that the officers could not testify to what Charlie, the person to whom 
he related the story in Korean., told them that Lee had said as such 
testimony would have been hearsay. But their testimony was limited to a 
description of Le'e 1s gestures and to his remarks which they heard and 
understood from Lee himself. Furthermore., the witness Charlie testified 
to what I,ee had told him almost immediately after the incident. This 
testimony as to what Lee was heard to say being utterances under such 
circumstances of shock as to show that they 1'8re made spontaneously and 
were not the result of reflection or design constituted a part of the~ 
~ and were properly admissible as an exception to the hearsay rule 
{CM 221.399., Hay, 49 BR- 141). · 

7. Accused was charged with the same act of sodomy by force in the 
Specification of Charge I as a violation of the 95th Article of War and 
in the Specification of Charge II as a violation of the 96th Article of 
War. Offenses under .Article of War 95 and Article of War 96 are not the 
same, nor established by the same evidence., the former being applicable 
to officers and cadets, and the conviction of an officer under both 
articles on the same facts is not illegal as placing him twice in ~eo
pardy for. the same offense (McRae v. Henkes, 27.3 Fed. 108). The alleged 
act, although manifestly constituting "conduct, unbecoming an of.ficer and 
a gentleman," is condemned by the following applicable authority as a 
violation of' Article of War 95: 

•Offending against good morals., in violation*** 
of public decency and propriety.• (Winthrop's Military 
Law and Precedents., 1920 Reprint, pp 716-718). 

The final clause of the Specification, •thereby bringing discredit upon 
the military service," is improper for charging an offense under Article 
of War 95. It should be used on)3 to charge .violations of .Article of War 
96 from 1'hich context it has been taken almost verbatim (CM 2489.3.4, Murray, 
.31 BR .399). However the language of the specification arises from the 
aforementioned clause, manif6stly_cbarges an offense condemned by .A.rticle 
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of War 95, and that part which is inconsistent therewith should be 
considered·as surplusage and disregarded. The offense is also a 
vio1.ation of the 96th .Article of War., -differing from the civil offense 
chargeable under the 93rd Article of War. Proof that accused's acts 
·were of a nature to bring discredit upon the military service, was • 
necessary to establish the offense charged in violation of the 96th 
Artfcle of War and would not have been required under the 93rd Ar
ticle of War (CM 241597, Fahey. 26 BR 309). It is clear from the evi
dence that accused's act constimted conduct unbecoming an officer 
and a gentleman and also -was of a nature to bring discredit upon the 
military service• .Accordingly., the evidence is legally sufficient to 
support the findings of guilty of each Charge _and its Specification. 

8. Attached to the record of trial is a recommenda'tion for 
clemency dated 21 December 1946 and signed by the defense counsel., the: 
assistant defense counsel., and by six out of eight members of the court 
which tried accused. The recommenda\ion is based upon accused's ex
cellent combat record., his thircy-one months service overseas., and his 
previous good character. It requests that prior to execution of the · 
sentence accused be submitted for psychiatric examination pursuant to 
War Department policy regarding homosexuals. A letter from the Chief 
of Medical Service of the 71st Station Hospital dated 30 November 1946 
discloses that accused was examined and found to have no physical or 
psychiatric disease. The report of investigation contains an affidavit 
that accused was "nasty mean drunk" shortly after his arrival at Camp 
Skipworth around 16oo., 24 November 1946., ·and the aforementioned hospital 
report sets forth that "a blood sample.taken from accused (date not 
given but apparently 24 ~ov 46) showed 104.6 mgm %of alcohol., which is 
consistept with severe intoxication." 

I 

9. War Department records show accused to be 27 years of age and 
married. He attended high school for two years and then enlisteg in the 
Regular Army in 1938. According to the charge sheet accompanying the 
r~ord of trial he served as an enlisted man from 25 October 1938 to 
16 August· 1942. War Department records further reveal that he attended 
Officer Candidate.School at the Infantry School., Fort Benning., Georgia., 
and upon completion of the course was commissioned a second lieutenant, 
Arrrry of the United States., on 17 August 1942. He was promoted to the 
grade of first lieutenant., Army of the United S"t.4tes., on 12 December_ 
1942-and to captain on 3 April 1945. He saw service in the P.hilippine 
Islands and was awarded the Bronze Star Medal for heroic service during 
military operations against the enemy on 21 March 1945. He was wounded 
in action two days later. In the latter part of 1945 he returned· to 
the United States on recuperative leave and subsequently returned to the 

6 



(207) 

Pacific Theater. His record of service shows e.tficieneyratings n.r:,
ing .t'r~ very satisfactory to superior.. · · 

10. The court was lega~ constituted and had jurisdiction of the 
accused and the offenses. No errors injuriously affecting the substan-: 
ti.al rights ot the accused were committed d-µring the trial. In the 
opinion of the Board ot Renew the ·record or trial.is legally sufficient 
to support the findings of guilty and the sentence azxl to warrant con
firmation ot .tbs sentence. Dismissal is mandatory. upon conviction· of a 
violation ot Article of War 95 and authorized upon conviction o.t a vio-
1:ition ot· Article ot War 96. · · 

7· 

http:trial.is


(208) 

JAGQ - C~ 319202 1st Ind 

JUN 5 1947rID, JAGO, Washington 25, D. C. 

· TO: The Under Secretary of War 

·1. Pursuant to Executive Order.No. 9556, dated May 26, 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of Captain Lewis C. Wingard 
(0-1290353), Infantry. . , . 

2. Upon trial by general court-martial this officer was found. 
guilty of one act of sodomy in violation of Articles of War 95 and 96. 
He was sentenced to be dismissed the service. The reviewing authority 
approved the sentence and forwarded the record of trial for action ·.under 
Article of War 48. 

3. A sumnary of the evidence may be found in the accompanying opin
ion of the Board of Review. I concur in the opinion of-the Board of 
Review that the record of trial is iegally sufficient to support the 
findings and the sentence ·and ·to warrant confinnation of the sentence., 

' 
On 24 November 1946, on his.way to the United States, the accused 

stopped at Camp Skipworth, Korea, for the night. He induced a Korean 
houseboy who brought his baggage into the Officers Quarters to remain in 
his room and persuaded him to fondle accused's penis. Thereafter ac
cused, apparently drunk, requested the boy to take his penis in his 
mouth and when·he refused, slapped him and pulled his. hair until the act 
was a~complished. While no·witness saw the penetration, other officers 
were aroused by the noise coming from the room and one of them entered 
to find the accused in bed,.partially disrobed and the boy crouching 
nearby. Within a short time the boy was observed to emerge excitedly 
from the room in full flight and attempted to explain '¢.lat had occurred. 
A native interpreter t_estified that the boy told him at that time that 
the accus(!d had succeeded in getting him "to go through with the act." 
Shortly after_ the boy left the room, the accused.came out and when asked 
for an explanation by the'collJ!landing officer said something to the effect 
that it was the privilege or a combat soldier to kick a Korean around i1' 
he so desired. Several character witnesses testified to accused's ex
cellent reputatio~. Accu~ed took the stand for a limited purpose but 
gave no testimony relating to the offense charged. Vihile the record of 
trial·contains no evidence pertaining to accused's drunkenness at the 
time of the alleged offense,1 a l~tter in the allied papers signed by a 
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medical officer states that a blood specimen submitted £or labora
tory analysis showed •104.6 mgm %, which is consistent with severe 
intoxication." The accused was examined.about 26 November 1946 and 
found to be free of physical or mental disease. Six of the eight 
members of the court and defense counsel reconmended clemency. 

By his misconduct accused has demonstrated that he is not worthy 
of his commission. I recommend that the sentence be confirmed and 
carried into execution. 

4. Inclosed is ·a fonn of action designed to carr:, into effect 
tho foregoing recommerrlation, should it meet with your approval. 

2 Incls • 
. 1~ Record of Trial 
2. Form of action 

THOMAS H. GREEN 
Major General 
The Judge Advocate ·General 

{ o.c.u.o. 209, June n, 1947 
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WAR DEI'AR.TilliNT 
In the Of.fi.ce or The Judge Advocate General 

Washington, D.C. 

JAGN-CM .'.319228 

UNITED STATES ) UIUTED STATES FORCF.S IN AUSTRIA. 

! 
) 

v. Trial by o.c.M., convened at 
Vienna, Austria, 10 October 

,Private First Class 1946. ntshonorable discharge 
HAROLD McCOY (42218262), ) and confinement for eighteen 

. Company D, '796th W.litar,y ) {18) months. Dl.sciplinar,y 
Police BattalioR. ) Barracks. 

HOLDING by the OOARD OF REVIEW 
JOHNSON, BRA.CK and TAYLOR, Judge Advocates 

--,------
l. The record of trial in the case of the soldier named above 

has been examined by the Board of Revin. 

2. 1'lie accused was tried upon the following Charge and Sped.fi
cation: 

CHARGE: Violation of the 61st Article of War. 

Sped.fication: In that Private F.1rst Class Harold McCoy, 
Company D, 796 Military Police Battalion, did, with
out proper leave absent himself from his station at 
Vienna, Austria from about .'.3 July 1946 to about 11 
September 1946. 

Accused pleaded not guilty to, and was found guilty of, the Charge and 
Specification and was sentenced to be dishonorably discharged the ser
vice, to .forfeit all pay and allowances due or to become due, and to be 
con.fined at hard labor for eighteen months at such place as the reviewing 
authority might direct. The reviewing autlx>rity approved the sentence, 
designated the Branch United States Disciplinary Barracks, Greenhaven, 
New York, as, the place o.f confinement, and .forwarded the record o.f trial 
for action pursuant to Article or War 5oi-. · 

,3. The record o.f trial is lega~ sufficient to support the findings 
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of guilty of the Cli..arge and its Specification. The only question to be 
considered is the legality of the sentence. 

4. The Table of Maximum Punishments, paragraph 104£, MCM, 1928, limits 
the maximum authorized punishment for the offense or which accused was found 
guilty to dishonorable discharge, total forfeiture of all pay and allowances 
due or to become due, and confinement at hard labor for six months. Execu
tive Order No. 9267, dated 9 November 1942, suspended such limitation, 
until further order, as to such offenses committed after l tecember 1942. 
By Executive Order No. 9683, dated 19 January 1946 (published as Executive 
Order No. 9883 in War Department Bulletin No. 2, dated 22 January 1946., and 
hereinafter referred to as Executive Order 9683), this suspension was ter
minated except as to offenses theretofore and thereafter committed in 
"occupied enemy territory.n 

The offense of which ~ccused was found guilty was committed 3 
July 1946 in Austria. To determine whether his sentence is within or in 
excess of the legal limitations in effect as of that time and place it 
must first be determined whether Austria was then •occupied enemy ter
ritory" v.:ithin the purview of Executive Order No. 9683. A proper inter
pretation of such Order. requires the application of t110 primary rules of 
construction. First, the intent of the Executive at the tiIOO of his pro
mulgation of the Order., if it can clearly be ascertained, must be applied. 
Second., the Order, being in the nature of a penal statute, must be strictly 
construed, and all doubts resolved in favor of the accused. (Crawford on 
Statutory Construction, section 240). , 

The Board has been unable to find any aid to such interpretation 
within the Order itself, nor has it discovered any prior judicial de~ 
termination of the question. It has, however, found that certain official 
expressions have been made of the attitude of the United States of America 
as to the status of Austria since 1937. Such expressions have been ably 
abstracted by the Department of State of the United States, and incorporated 
in its official press releas_e numbered 761 and dated 23 October 1946, i'rom 
which we quote., at length, as follows: 

"During the period following the first World War, the 
United States Government steadily encouraged the development 
of a free and independent Austrian State based on democratic 
principles, and viewed with strong disapproval all Nazi at
tempts to force Austria into the German Reich. The attitude 
of the United States toward the milltary occupation of Austria 
by Germany and its formal incorporation in the German Reich 
in 1938 was guided by this consideration and by the well
established policy.of the United States toward the acquisition 
of territory by force. While as a practical matter the United 
States was obliged in its effort to protect American interests 
to talce certain administrative measures based upon the situation 
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created by the Anschluss, this Government consistently 
avoided acy step which might be oonsidered to constitute 
de jure recognition of the annexation of .lustria by Germany. 

"In bis radio address on May 27, 1941, Pr·esident 
Roosevelt referred repeatedly to "the seizure of .lustrla•, 
and described the Austrians as the first of a series of 
peoples enslaved by Hitler in his march of conquest. Secretaey( 
Hull stated at a press conference on July Z'l, 1942, that "this 
Government has never taken the position that Au.stria was le
gally absorbed into the German Reich". In various wartime 
administrative measures in the United States, such as the 
freezing of assets, Selective Service, and registration ot 
aliens, Austrian national.a were included in a separate 
category from the German or were assl.milated to the nationals 
of countries which Germany seized or occupied by force. 

•The United States has accordingly regarded Austria as 
a country liberated from forcible do!]lination by Nazi Germany, 
and not as an ex-enemy State or a State at war with the United 
States during the seco?¥i World War. The Department of State 
believes that this view has received diplomatic recognition 
through the Moscow Declaration on Austria and the Declaration 
issued at Algiers on November 16, 1943 by the French Com
mittee on National Liberation concerning the independence of 
Austria. In accordance with the objectives set forth in the 
Moscow Declaration to see reestablished a free and indepen
dent Austria., an Austrian Government was formed a.t'ter free 
elections were held on November 25, 1945. Tliis Austrian 
Government was recognized by the four powers represented 
on the Allied Council, as announced simultaneously on 
January 7, 1946 in Vienna and the capitals of these States. 
In its meeting of April 25, 1946., the Allied Council, more
over, considered a statement of the United States Govern
ment• s policy in Austria made by General Clark., and ex
pressed its general agreement with Section I "Status o! 
Austria"., in which the United States maintained that since 
Austria had been liberated from Nazi domination, it should 
be treated as a liberated area. 

"In the opinion of the Department of State., the judgment 
of the International Mill tary Tribunal rendered at Nuremberg 
on September 30-0ctober l, 1946., gave .further international 
confirmation to this view of Austria's status by defining 
the invasion of that country as an aggressive act - •a pre
meditated aggressive step in .furthering the plan to wage ag
gressive wars against other countries.• The Nuremberg 
judgment also states that "Austria was in fact seized by 
Germaey in the month of March 19.38. n 
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"In order to clarify the attitude of the United States 
Government in this matter, the United States Government 
recognizes Austria for all purposes, including legal and 
administrative, as a liberated country comparable in status 
to other liberated areas and entitled to the same treat
ment, aubject only to the controls reserved to the oc-

. cupying powers in the New Control Agreement for Austria 
of June 28, 1946. The United States Govenunent believes 
that the international acts mentioned above are adequate 
tor all members of the United Nations to regard Austria 
as a liberated country.• 

The 11New Control Agreement", referred to in the last paragraph 
of the press release, recites in its preamble that its pa.rpose is to 
carry out the aim, announced in the :U:oscow and Algiers Declar.otions, 
of reestablishing a free and independent Austria liberated trom German 
domination. Its provisions are not in conflict with au.ch status and 
are designed to implement Austrian rehabilitation by defining the nature 
·and extent of the authority of the Austrian government and the functions 
of the Allied organization and forces in Austria. 

In the light of such expressions of official attitude we can
not escape the conclusion that in is$uing Executive Order 9683 the 
President did not intend to include Austria within the excepted •oc
cupied enemy territory.• Even though it may be conceded the matter 
is not one which can be categorically announced, the rule of strict 
construction before mentioned must constrain us to arrive at the same 
conclusion as being that most favorable to the accused. 

For these reasons the Board of Review is of the opinion that 
the phrase •occupied en8DIY' territoryn, as it appears in Executive Or
der 9683, did not and does not include the geographical territory ot 
Austria, internationally recognized, as of 1937. In arriving at this 
conclusion we are not unaware of TWX #60151 from The Adjutant General 
to the Commanding General, United States Forces European Theater, dated 
19, February 1946, stating that "Germany and Austria are the only areas 
in your theater consiciered as "occupied enemy territory" within the 
meaning of that phrase as used in Executive Order 968.3, 19 January 
1946 * * *•" That TWX was concurred in by the Office of The Judge 
Advocate General. It should be noted that it was transmitted some 
eight months prior to. the issuance of the Department of State press 
release above quoted. Until that clarification of the status of 
Austria was made the whole question was nebulous and subject to mis
representation. Whatever may have been the basis f'or the opinion 
expressed in such 'lWX it now appears that such opinion was erroneous. 

s. For the reasons stated the Board of Review- holds the record ol 
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trial legally sufficient to support the findings ot gUilty of the Charge 
and its Speci!ication, but to support only SQ much of the sentence as 
involves dishonorable discharge, total .forfeiture ot all pay and allow
ances due or to become due, and confinement at hard labor .for six montha. 

·.....£t.....~-d~,~---·~;~·~_;__·_1_,_.__~~~~·-v'._, Judge Advocate. 

dbr:Jb~4,. ;J, , Judge Advm:ata. 

Judge Advocate. 
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ffB 241947 

JJ.GN-CM 319228 1st Irxi 
WD, JAGO, Washington 25, D. C•. 
TO: Commanding General, United States Forces in Austria, APO 777, 

c/o Postmaster, New York, N. Y. 

1. In the case· of Private F.i.rst Class Harold McCoy (42218262), 
Company D, 796th Military Police Battalion, I concur :tn the foregoing 
holding of the Board of Review and £or the reasons therein stated re
commend that only so much of the sentence as involves dislxmorable 
discharge, total forfeitures an:i confinement at hard labor for. six 
months be approved and that a Post Guardhouse be designated as the 
place of confinement. Upon taking such action you will have authoritf
to order the execution of the sentence. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference arxi to facilitate 
attaching copies of the published order to the record in ·this case, 
please place the file number of the record in bracket.a at the end ot 
the published order, as followsa 

(Ci.t 319228). 

1 Incl THOMAS H. GREEN 
Record of trial Major General 

The Judge Advocate General 
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In the Office of The Judge·Advocate General 

Wa~hington, D.C. 

JAGQ - CM 319268 
. 

U N I T E D S T A T E S ~ UlJITED STATES ARMY FORCES. MIDDLE PACIFIC 

v. ) Trial by G.C.'Pl•• oonTened 
) at APO 958• 21 November 

Private First Class ) 1946. Diahonorable dia-
ANGELINO P. PACHECO 
(30106770). 237th Or
dnance Medium Mainten
ance Company, APO 957. 

) 
) 
) 
) 

oharge and confinement tor 
lite. Oah~ Prison, Oahu, 
Territory ot Hawaii. 

REVIEW by- the BaiRD OF REVIEW 
JOHNSON. STERN and SCHENKEN, Judge Advooatea 

1. The Board of Review has exained the record of trial ill the 
case of the aoldier named above. 

2. The aooused waa tried upon the following Chargea &nd 8peoi1'ioation11 

CHARGE Ia. Violation of the 92nd Article of War. 

Specifi0&tion1 In that Private Firat Class Angelino P. Paoheoo, 
237th Ordnance Medium Maintenance Company, did. at Honolulu, T. H •• 
on or about 22 September 1946 forcibly and feloniously, against 
her will. have carn&l knowledge of Yrs. Yoahi Tau.kl. 

CHARGE II1 Violation of the 93rd Article otWar. 

Specifications In that Private First Class Angelino P. Paoheoo, 
237th Ordnance Medium Maintenance Canpaey, did, at Honolulu, T. H., 
on or about 22 September 1946, by force and Tiolenoe and b;r 
putting him. in tear, feloniously take, ateal and carry awq · 

,.from the person ot T/5 Anael P. Jones, about $3.00 lawful aoney
ot the United Sta.tea. 

CHARGE ItI1 Violation of the 96th Article ot 'lfar. 

Specification la (Finding of Not Guilty). 

Specification 21 In that Private Firat Clan .Angelino P. Pacheco,-' 
237th Ordna.noe llediua Maintenance Company, did, at Honolulu, T. H., 
on or about 22 September 1946, unlawtully oarry a oonoealed napon, 
vh, a .45 6al Pistol. 
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Aoouaed pleaded guilty to Speoifio&tion 2 of Charge III e.nd'not guilty 
to &11 Charges and the remaining 1peoifieation1. He wa.1 found not guilty 
ot Speoitioa.tion l or Charge III, and guilty of. all Cha.rges and all other 

, 1peoitioation1. No evidence of previous oonviotions waa introduced. 
Three-rourth1 ot the member, present at the time the Tote wa.1 taken 
oonourring, the court sentenced the accused to be dishonorably diaoba.rged 
the aerTioe, to forfeit all p~y and allowances due or to becaae due and 
to be confined at ha.rd labor for the term of his na.tural lite. The 
reTiewing authority approved the sentence, designated Oahu Priaon, Oahu, 
Territory of Hawaii as the plaoe of confinement and forwa.rded the reoor4 
ot trial tor action under Article of Wa.r so½. 

3. 'l'he Board ot Review adopts the statement or the evidence 1n the 
Start Judge Advocate'• review. 

4. the record of trial e1tabli1he1 that the accuaed and hia 
ciTili&n acoomplioe, Abellana, on the night of 22 September 1946 aet 
:1Cr1. Yoshi Tcaaki, an admitted prodtute, and her escort, T/4 .A.111el P. 
Jonea, while they- were walking down a atreet in Honolulu, Terri tol'7 ot 
Hawaii. Bran.dishing a piltol, accU'sed compelled Jones and llra. Tana.lei 
to enter a nearby cfGeter;y. There aocu.1ed forced Jonea to surrender 
three or tour dollars 'Whioh he had on his p~rson and to lie race dowu 
on the ground with hi• hands cla.aped behind hia head. While aocuHd 
guarded Jonea, Abellana. led Mrs. Toma.lei several feet away- and oommanded 
her to lie down. lb.en· she refused, he atruck her in the mouth and 
abdomen 1everal times. The blow to her mouth broke her dentures and 
her mouth beoaae filled with· blood. As a reault of her weakened condition 
ahe waa unable to shout tor help. and thereupon, when Abellana aaid he 
would kill her unless she engaged in aexua.1 intereourae with hi.a, ahe 
aubmitted and penetration wa1 accomplished. While Abellana was ao 
engaged. accused came OTer carrying the gun, pushed .lbellana tram Kr,. 
Tc.ma.lei and prepared to engage in sexual interoourae with her. Hegan 
Abellana the gun and the latter went toward the place where Jon•• wu 
lying aa ordered by aocuaed. When Mrs. Tomaki atruggled with a.couae4, 
he raised his tiat and threatened to strike her. She described the 

.beating she received a.t the hands of Abellana a.a, "I got hit ao ha.rd 
couldn't move" 10 that-when accused threatened her, ahe oea.1ed her 

reliatanoe and accused ha.d aexual intercourH with her. A1'ter th• aot"' 
n.a oan.pleted, lhe ran out ot the ceaeteey and reported the incident 
to the police. .A.ocuaed and hia acoc:mplioe then departed, admonishing 
Jonea to r--.1n there tor a.t lea.at twenty ainutea. Shortly thereafter 
J onea left and notified the police. .loouaed and Abellana. nre apprehended 
ahortly there&tter and acouaed n.a foud to ha.ve a .45 caliber piltol 
and 101.ded olip i:D. hia poueuim,.. .lccuaed in his teatiaony 1.dmitte4 
hia preaenoe in the cemetery with Abellau. at tht time and teatitiecl 
to being armed. Re ~er admitted that he a.1ke~ Jone• it he ha.d a:q 
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money, but denied that he had pointed the pistol at him, althou.gh he did 
_hand the gun to Abellana ll'h.en he went over to the spot where Abell~a 
was engaged with the ·woman. He observed Abellana beat the woman and · 
told him to desist. Thereafteit he induced Abellana to go to Jones who 
was lying about twelve feet away ll'h.ile accused stayed with the woman. 
According to accused, she readily consented to have intercourse 1fith 
him and assisted him in the act. 

The court, within its province, rejected the incredible story o! 
the 'rlctim's consent as related by accused. Notwithstanding the un
savory reputation of Yoshi Tomaki, there is abun,dant corroborative 
evidence to establish that she submitted to accused and Abellana only 
after being subjected to a·ruthless beating at the hands of the latter. 
In addition the gun was displayed and she was threatened with death. 

, Submission to sexual intercourse under such circumstances does not 
constitute consent. (CM 307006, Foland Gamer, 60 BR 25, and cases 
therein cited.) Moreover, considering accused1s testimony- in the-
light most favorable to him, he would still hava been guilty of the rape 
of Yoshi Tomaki because the law considers him a principal in her rape by' 
Abellana, the accomplice, which rape accused's testimony readily admits 
(CM 1453, Fowler, 4 BR (ETO) 3.37). All essenti_al elements of this 
offense as well as of the robbery of Jones were proved beyond a reasonable 
doubt. So, too, was the offense of unlawfully carrying a concealed 119apon 
to which the accused pleaded guilty. The evidence·amply supports the 
court's findings of guilty. 

5. The accused is approximately 24 years of age and entered military 
service on 21 June· 1943. He was inducted in Hawaii. The review of the 
staff judge advocate discloses that accused has a re~ord of arrests ex"'!'· 
tending back to 1938 for minor thefts, juvenile delinquency and assault 
and battery. Included in the allied papers is a certificate of previous 
convictions taken .from accused's service record which shows that accused 
was 1ried by general court-martifl,l for the offense of absence without 
leave on 20 July 1945, convicted and sentenced to dishonorable discharge, 
total forfeiture and confinement at hard labor for 10 years. The sentence 
was approved 29 July 1945 but the dishono~able discharge was suspended. 

6. The court was legally constituted. No errors injuriously ar:teot,
ing the subsiantial rights of accused nre -committed during thEi' trial. In 
the opinion of the Board of Review, the record of trial is legally suffi-· 
cient to support the findings of guilty and the sentence. A sentence either 
of death or life imprisonment is mandatory- upon conviction of rape, 1n 

http:althou.gh


(220) 

violation ot Artiole ot War 92. The accused being & resident ot Hawa.11, 
confinement in Oahu Priaon, Honolulu, Territory; t Hawaii, is authorised 
(Seo. III, lf.D. Cir. 44, 18 Feb. ). 

Judge Advooate 
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In the Office of The Jwge Advocate General (221) 

·tia..sfington 25, D. C. 

JAGK - CY 319287 '! O Mf..Y 1947 
U N I T E D S T A T E S ) 

) 
SEVENTEENTH MAJOR PO.tr 

v. ) 
) 

Second Lieutenant WIIJ.IAlC) 
PHINEZI (0-1656201). ) 

Trial by G.C.M., convened &t Brem.erhaven, 
Gel"JU.llf• 17 Ootobe~ 1946. Diam.isaal, to 
be tined t2so. and oontinement tor 1ix (6) 
m.onth1. 

Ordnano• ) 

OPINION' ot the BOARD OF REVIElf 

SILVERS, lk!AFEE and ACKROYD, Judge Advoeatea 

l •. The record ot trial in the case of the officer ziamed above 
ha.a been examined by- the Board ot Review and the Board submits thia, 
ita opinion. to The Judge Advoca.te General. 

2. The accuud -n.1 tried upon the following chargH and 1peoif'ioatiou, 

CHARGE Is Violation or the 6lat Article or War. 

Speoiticationa l, 3, and 41 (Finding• of' guilt,- di1approved by 
rertning authority). 

Specif'ioationa 21 (Finding of not guilt)'). 

CHARGE II1 Violation of' the 69th Article of 11'a.r. 

Specif'ioationa1 In that Seoond Lieutenant Willi• Phine17, 
having been duly placed in arrest in quarter, at 683rd 
Ordnance .Ammunition Company, on or about 26 August 1946, 
did, at 683rd Ordnance Ammunition Company on or about 
28 August 1946, bre&lc hia said arrest before he waa 1et 
at liberty by proper authority. · 

CHARGE III1 Violatio:n or theJt1tA Article ot War. 

Specif'ioations In that Second Lieutenant lfilliam Phine17, 683N 
Ordnanoe Ammunition Cc:npany, wa1, at 8 KaiHr Straaae, 
Bremerhave:n, Bremen Enclan, Germany-, on or about l September 
1946 diaorderly under such oirOU1Utance1 as to bring dis
credit upon the llilit&ry 11rvice by pursuing a Geraan we.an, 
tiring a pistol at her and in the direction of her tlight, 
by entering a.n enlisted man'• drinking club while wearing 
only a bathrobe, and b1 bandilhing a pistol therein.. 
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ADDITIONAL CRARGE1 Violation ot the 6llt Artiolt ot War. 

Specitioations In that Second Lieutenant William Phine11, 585 
Ordnance Ammunition CcmpaDJ, did, without proper leaTe 
absent him.lelr rrora hia organization and station at or near 
Brftlen, Breen Enclaft, Genu.n;r, from about 28 Auguat 194-6 
to about l Septem.ber l9i6. · 

' -He pleaded. not guilty to all chargea and 1peoiticationa am waa touad 
guilty ot all charges and 1peoirications except Specification 2 ot 
Charge I and exo·epting the word• "pursuing a Geraan wou.n.• ud "at 
her and in the direction of her f'liglit" or the Speoirioation, Charge III. 
He n.1 aenteno•d to be dismiaaed the aervioe, to be tined $260,. aJld to 
be confined at hard labor at such place as the reTiewing authority 
might direct tor six month,. The reTining authority diaapproved th• 
finding• ot guilty or Specifications 1, 3 and 4 of Charge I, approved the 
aentenoe and tonrarded the record. tor aotion under Article of' •r 48. 

3. ETidence tor the Proaecut!on 

!he Specification and Charg• II 

There waa reoeiTed in evidence, without objection. thereto.a du.17 
certitie4 extract copy of the aorning report ot 683rd Ordnance Ainunition 
COlllpazry-, 683rd 6rdnanoe Ammunition Company, 5lat Ordnance Service 
Battalion,. .APO 751,. with the following entry- thereon, 

"Morning Report 26 Au~ 46 
Phine17, ill:llliam.(Ord) 01566201 2nd Lt 
AWOL to Arr in qrs 

s/ Raymond J Myles, 
Capt., Ord. Dept.• (R. 7, Prot, Ex.D) 

Captain Raymond J • My-lea, 683rd Ordnance .Aamunition Ccnpany, Breaerhana 
Staging Area, a witneu for th• prosecution, teatif'ied that cm 26 A.uguat 
l9i6 h• ..,_, the commanding officer ot the 683rd Ordnance Ammunition 
C_c.pany-, Breurhann stagil2g ANa, that on ea.id date he placed the 
aoouaed 111 arre1t ot quarters and gan him written not1o• there,t 
which •• acknowledged by t1r1t indor19111ent duly dgned by aoouH4. 
The wr1tten. notice ref'erNd to, dgned by- Captain Y;ylea, aoooapanied 
b7 the acknowledgment thereof indoraed b)r the acouaed, waa received 
in evidence without objection H ProaecutiOJ1 Exhibit G (R. 8). Captain. 
Jlirl•• testified further that accused wa1 nenr relea.1ed troa 1uoh arreat 
and that he knew of' hil own kn01rledge that at about lSOO houri on. 28 
Auguat 1946 aocuHd "left hi• quarter, and terabated hil arrest• (R. 8). 

2 
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The Speoitioation and Charge III 

Irmgard Irauae, age 25, a housemaid reaiding at 8 Kai1er1traa1e, 
Weaerauend•, Genia.ny, testified that ah• knew the aocused, that he 'W'&I • 

in her apar-tm.ent on the afternoon of l September 1946, that h• had a 
piltol in hi• hand and when he released the safety thereon ahe fled. 
Aa she 'W'&I running 401r11 the 1tairn.y- she heard "shooting" which sounded 
like it caae trom her apartment and that a.tter thh occurrence she went 
to the Military- Polic. atation (R. 9•10). 

Corporal John Giddings, Detacbl'll.ent B, 43:rd Air Supply- Squadron, 
teatitied that at about 1430 hours in the afternoon ot l Sept-.ber 
1946 he 'W'&I in the enliated men'• olub, "nutty'• Ta.Tern", a.t 10 
KaiHr1tra11e, Bruerhaven nth six or eight other aoldiera, when he 
heard tiTe 1hot1 that soundet u it they came troa "upstairs or trca 
the hallway-." He •tarted tvnrd th• hallwq and the accused, holding 
a pistol at his side and dN11ed in a bathrobe,Nlhed in and atated 
that he 111f11.I going after the JCraut1 J they were try-ing to aha.Te thia 
girl'• head" (R. 11-12). 

Private First Class Wayne c. Vernon, 43rd Air Supply Squadron, 
was one or the soldiers in "Dutty' 1 Ta.nrn" on l September 1946 when 
the aoouaed entered the alub and aaid he wa.1 looking tor "that" girl. 

· The hall-.rq to the club lea.da to 8 JCaiaeratraue and a.tter he entered 
the club accused searched the plaoe. On aeTeral oocaaions prior to 
thi• Private First Cla11 Vernon had aeen acou1ed going upataira at 
8 Kailer1tra11e. On the oocaaion in question acouaed wa.1 dNaHd 
in a purple bathrobe and alippera and wa.1 holding a 38 ailver•plated 
Colt automatic piatol (R. 14). On oro11•examination Printe Firat 
Clasa Verno~ atated that acouaed appeared to be "normal• except tor 
holding the gun (R. 15). Private Firat Class Herman P. Caillouet,. 
382 Military Police Cea~, Bremerhaven, testified that on 1 Septemb~r 
1948, pursuant to a report he had reoeived, he went to an apartaent 
known a1 7 or 9 Kaiaeratraase, olose to Duffy's Ta.nm, plaoed a round 
or ammunition in hia "46" and •mocked at the door and said 'UP, llP,' 
and a a.a.n's voice, Lt. Phinezy'• I presume, said, 'ii it the MP?' and 
I add, 'Yea, it ia the MP.' Then I entered the rooa." Accused had a 
chrome plated "Army 46" in hil hand and another piltol in hia left 
rear pocket. He .-..a dressed in A~ officer• uniform but without a tie. 
He offered no reliatance and the witneu diaarmed him. On cr011-
examination Private Firat Claaa Caillouet atated tha.t the aoouaed did 
not threaten hia nor did he re1i1t arreat or aearoh (R. 16-18). 

Without objection there waa received in evidence a duly certified 
extract copy of the morning report ot 583rd Ammunition Canpany- for 29 
August 1946 with entry- thereon a, follmraa 
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"Phinezy, -.i,lliam (Ord} 01656201 2nd Lt 
Fr Arr in Qrs to AWOL 1300 28 Aug 46

s/ RAYMOND J MYLES 
Capt., Ord Dept" (R. 7, Proa. Ex. F) 

For the Defense 

No referenoe will be made to defense evidence concerning matter• or 
whioh he was acquitted or concerning which the findings of guilty were 
disapproved by the reviewing authority. 

Guentner Wittort, 16 Helgolaender Strasse, Weaerm.uende, Sued, 
testified that on 29 Augu1t 1946 he saw the accused in bed at No. 8 
1Ca.i1er1trasse and that at the request of •the girl friend" he took a 
letter from accu1ed to Lieutenant Slade and brought baok to accuaed a 
ae4aage from. Lieutenant Slade concerning payment ~ the troops. The 
witness atated that the accused was 1iok and had been siok for three 
~aye (R. 25-24}~ 

Else Zeeb, 8 Kaiserstrasse, Bremerhaven, testified that she knew 
the accused and that he 1r&s sick three days in her house, 28 to 30 
August 1946, inclusive. She had tried to locate a doctor but "couldn't 
get a connection" (R. 26-26). 

First Lieutenant Wordie B. Slade, 685rt Ordnance Ammi.mition Canpany, 
stated that on or about 29 August 1946 he received a message that the 
accused wa.s sick and that he called the ho1pital requesting that they 
send an ambulance to pick him up if the accused "asked fer it." Lieutenant 
Slade did not go and investigate accused's condition due to a shortage of 
tran1portation. The 'Witness stated further that due to an overor01fded 
wondition in the officers' quarters, the accused had been assigned quarter, 
on the ground floor of a building, the upper floor• of which were occupied 
by enlisted·men (R. 26-29}. _ 

Ca.ptain Raymond J. 'Myles was recalled to the stand by the defen1e 
and testified that accused's regularly assigned quarters were No. 2 
Nuremberg Street in Bremen. On the 28th he "picked him up as breaking 
a.rrest in qu.artera" and on Sunday &fternoon ot the 30th· he received the 
report that accused waa sick in Bremerhaven (R. 32-33}. 

The defense recalled Irmgard Krauae who atated that accused did not 
threaten her while he"W'aa at No. 8 Kaiaer1tra.11e Street. She ran away 
because she saw the pi,tol (R. 33). Sergeant Joseph Chertic, 1e,t1.. 
Port Can.pa.ny, Bremerha·nn, testified as tollowu 

,> 

~. Did you see Lt. Phinezy on or about l September 19461 
A. Yea, Sir. He waa brought to the guard hou1e to be confined. 

That ns on the 1st of September. 
Q. Did you notice any-thing seemingl7 l\bnonnal in the beharlor 

ot Lt. Phineiy? 
A. Yea, later that night. Lt. Phinezy- came dcnmataira to the 
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sergeant in the guard's office and I sent a sentry after him.. 
I came up and. Lt. Phinezy stated that someone was ahooting at 
him and that the llf• were after him. I told Lt. Phinezr that 
he was perfectly safe and that no harm. would come to hill. while 
he was there. I told him to go to bed and get a good night's 
sleep and he would be alright in the morning. He refuaed to 
go to bed and kept insisting that someone wa.a shoot~ at hila, 
and he said he would rather be locked in a. cell block w1 th the 
others. So I put him in the cell block and I told the guards to 
watch him closely. Lt. Phinezy crawled underneath the bed and 
he stayed there. The guard went inside and tried to get him frOlll 
underneath the bed. He waa shaking at that time and he was 
afraid to lie down. I came downstairs and I finally went inside 
and I succeeded in getting Lt. Phinezy to lie on the bed, and 
I told him to lie down and sleep. When I left the cell block 
he still crawled tmderneath the bed. About 3100 o'clock in the 
morning the guards came up and got me and told me that the lieu
ten&nt waa trying to commit auicide. I put on m::, trousers and 
ra.n. downataira. At thatbe, one of the guards auooeeded in 
getting a gla11 out of his hBnds, and I noticed his hand wa1 out. 
We brought Lt. Phinezy up in the hallway and I sent the guard 
in the cell to get all the windows out of there and the glass. 
We couldn't ~et the windows out so I ordered them. to use a club 
and bret.k the gla.as down. I had the oell awept and iuued hill 
two nwblanketa. I had hia shoe laces taken a.way and I tried 
to get.his belt•. He refused to giTe me his belt and he turued 
arcmnd and slapped one of the guards and he threw part ot the 
sandwich which he 1'&1 eating at me. After the cell was cleaJ:2ed 
up, I tried to get him back into the cell and he ,tarted telling 
me a.bout hh children, that they were out in the hallway, and two 
dogsJ and he also 1ta.ted:;tha.t his girl and his .family were being 
crucified a.nd tha.t the marines were fighting the war a.lid we 
were doing nothing. I told him that the war was OTer with and 
everything waa all 1ettled, and then I tried to get him to go 
back in the cell and lie down. Then he atarted to awing and I 
finally got a grip on him and got him into the cell and looked 
the oell up. I assigned another guard and I told him that I 
wanted him watched closely at all times. Then I called. Lt• 

. Elder, the doctor at the diapmsa.ry and asked h1a to come OTer. 
Re came over and I told him the case and he said to send hi& 
to the hospital. So that a.tternoon, I had the aabulanoe OOllle 

onr and they took him to the hoapital. 
Q. Was there~ odor ot alcohol about the lieutenant when 
he was brought to the guard houaeT 
A. Ne, Sir. Not that I knmr ot." (R. M) 

Atter being duly adTi1ed ot his right• the accused elected te be 
sworn amd tHtified t~t during the timH tor which he n.1 carried 

http:diapmsa.ry


(226) 

abaent without lea.ve he waa pertormine; dutiea a.uigned to him. and 
relating to the deactivation ot the 5078th Ordnance MVD Company. 
There waa a property ahorta.ge in thia organization in excess ot 
$30,000 and it waa his duty to try to find the property. Ria 
preaence in BremerhaTen 1rt.a necessary in looating or attempting to 
locate missing Tehicles of the organization. A 6x6 truck belongint 
to the organization -n.s in his poueuion on 28 August, the day he 
ca.me to BremerhaTen for the purpoae of entering the 121st General 
Hospital.· He stopped at 8 Kaiaeratrasse, wa.a taken ill there and 
wu unable to lean. He made two attempt• to contact his org&niution, 
one through a civilian who had previoualy been in hh employ and 
the other through "Mra. Zeeb.• Accused teatitied that the reas011 
he stopped at 8 Iaiaerstrasse -.as that his personal effect• were 
1tored there, the officers quarters having been "filled". He had 
re.fused to bring his equipment and clothing into the quarter• assigned 
hi.a because there was "no security offered and no privacy". The 
time he had spent in the oftioers quarter·• he dept in the dining 
room on a couch. On cross-examination the acouaed admitted that 
he wa1 placed in arrest of quarter• on 26 Auguat 1946. He 1tated 
that on the 28th he told Captain llylH that he wa1 going to the 
hospital in a truck belonging to the 3078th and tha.t he YOuld haTe 
the truck sent baclc to the orga.niution. Captain Mylea did not tell 
him that he could go to the ho1pital but a1ked if he had transportation. 
He did not go to the hospitd becauae he wanted to change hil · clothes. 
Accused. aaaerted that he did not remember ~ng until he was taken 
to the hospite.l on 1 Sftptember 194-6. He did not remember trying to make 
contact with the oom~ "ayaelf, no air.• 

Upon being examined by the court accused testitied that the reason 
he sought medical attention in the Bremerhann Area rather than in Bremen 
was tha.t "I had been at the 121st ~neral Hospital before for the 1ame 
illness". The illness waa diagnosed as "delerium tremen1" and acoused 
attributed such ocmdi tion to hh nerns. While at No. 8 Kaieeratraue 
he did not drink any liquor. Aecuaed admitted that he was not re1ponalble 
or accountable for the property of the 3078th Ordnance MVD Company, had 
not signed for e:rr:, ot the property neither had he been detailed to 
investigate the oonditiOD. of the property account (R. 35-39). 

It ,., 1tipulated between the prosecution and defenae that Defenae 
Exhibit 4 ..,... a oop;y ot the "discharge record of the 1211t General 
Roapital at BremerhaTen" tor 23 September 1946. The pertinent entr., 
thereoa ia as follow-at · 
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"ADMISSION .AND DISPOSITION REPORT 
SECTION II DISPOSITIONS 
4457 USA Hospital Plant APO 69 

23 Sept 1946 

NAME 1/S TYPE CASE LEAVE 
WARD ORGANIZATION ASN GRADE RACE DATE ADM DIAGNOSIS BUNK 

. (1) (2) . (3) (4) (5) (6) (7) (8) 

11320 Phinezy William 
2B 583 ORD 0-1556201 ORD W DIS Delerium Tremera 

2nd Lt 3 Sept• 

No further material eTidence ;.u· pruented by either the proaeoution 
or defense. 

5. We ccmaider the evidence briefly, in disregard to wha.l:; ii 
obvioualy the salient queation to be finally determined, viz, the mental 
reaponaibility of accuaed·at the time of and for the offenses of which 
he was found guilty. The eTidence clearly established, and the accused 
admitted, that he waa, by competent authori't7, placed in arreat 1u qua.rtera 
on 26 Auguat 19461 that he aigned an indorHment to hi• comanding officer 
acknowledging aueh atatua and that without being lawf'ully released, and 
under pretense or going to a hospital in another area, he broke hi• 
a.rreat on 28 Auguat 1946 by going to the apartment of a German waun 
in Bremerhann. There he remained for three days, although he at&ted 
that he intended only to change his clothes at the apartment and that 
he became too dole to leaTe. He waa thereby absent withcut lean tree 
the time he broke arnat and departed f'rca hie quarter• eTen though hil• 
alleged illneaa u.y ban been real. It he needed hospitalization he 
should have reported hiluelt aiok and requeated to be tranaferre4 to a 
hoapital. The off'enae wa.a complete when he left hh quarters without 
authority. Motive, although eligible for consideration in extenuation, 
ia no de:f"enae to abaence without leave (CK 239695, Burton, 25 BR 241. 
244; CM 232596, King, 19 BR 129, 135). Neither abaenoe without lean nor 

· breach ot arrest require any apeoitio iuteut and Tolunt&ry drunkenne11, 
it this in fa.ct brought about accused'• condition, would not be a detenae 
(CM 2525961 King, aupra). · 

The nidence ahcnra conclusively tha, aoouaed, after tiring a piatol 
••~eral times, entered the enlisted men'• olub dreaaed only in a bath robe 
and bedroca dippers, brandished hia piatol and aaa.-ted :-t.ha.~ he -n1 

"going after the Xrauta.• Such conduct, eapeoially in the preaence ot 
enlisted aen, ii well within the obit ot that oontemplat.d in Article 
ot War 96 aa being "conduct unbeoaung u officer and gentlea&ll"• 

., 
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We now consider the evidence trom. the 1tandpoint of accused'• mental 
responsibility. It is significant that neither the prosecution, defense, 
nor any member of the court ever requested that a Board of Medical Officer, 
be appointed to examine accused or inquire into his existing mental condi
tion. The accused testified intelligently in his defense, in fact he 
succeeded in ·convincing the court and the reviewing authority that he waa 
not guilty of the several alleged offenses of absence without leave under 
Char$e I. Although he asserted that he was extremely nervous. he denied 
drinking any liquor during his period of absence~ The enlisted men who 
observed him in "Duffy's Tavern• noticed no abnormality except for his 
misconduct, and when Private First Class Caillouet went to the apart.ment 
to arrest him the accused inquired if he were an MP and upon being 
assured that the soldier was a military policeman he submitted to being 
arrested and disarmed. No incoherence was exhibited by such actions on 
accused's part. In a military court, as in our state and Federal courts, 
a person is presumed to be sane until a reasonable doubt of his inaanit)-
ia shown (Commonwealth v. Clark, 292 Mass 409, 198 N.E. 641J Moor~ v. 
Com•• 92 Ky 6371 18 SW 833J par 112a MCM 1928). We do not lose eight 
nf the fact that when accused was confined in the guardhouse he showed 
signs of emotional instablity. expressing fear to the guard, and even 

· threatened his own life. Nor do we overlcok the disposition report 
or the 4457 Hospital Plant dated 23 September 1946 with the diagnoaia 
"Delerium Tremers", for which oondltion aocused testified that he had 
previously been hospitalized. 

DeliriU111. Trem.ena is generally considered to be a torm of ~ental 
di1ea1e" which, it it exists t-o such an extent as to obliterate the 
inttilect of accused or t'o otherwise thoroughly rob him or hi1 p01rer1 
et Tolition as to th.e offense charged1 ma.y be considered as a complete 
defense to crime (United States v. Drew (1828) 5 Ma1on, 28 Fed Caa. No. 
14, 993J United States T. McGlue (1851), 1 Courd c.c. 1 Fed. Cas. No. 16, 
·s79J lfy'res v. United States (1919) 158 c.c.A. 125, 266 Fed. 779J People 
v. Cochran (1924), 313 Ill. 508• 146 N. E. 207). On the other hand "a 
tempora17 lou of rea.aon llhich acc0111paniea and 1a part of a drunken 1pree 
and 'Which 11 not the result of delirium tremena or pre-exiating mental 
diseaH ot some duration or permanence" h not insanity in the legal 
senae. (United States T. Clarke, 2 Cranoh c.c. 168J Fed. ea,. No. 14, 
Bllr U~ted States T• Forbes, 1846 Crabbe, 568J Fed Ca,. No. 15, l29J 
United States v. llcGlue (1851) aupraJ McCarthy v. C011., 14 :ty- L&w Rep. 
285, 20 SW 229J CM 319168 Poe. See also 79 A.L.R. 906-912.) In. the 
iaatant caae the court, by ita findings of guilty, inherently found that 
acoused wa.1 not 1uffering from delirium tremena, or, it he wa.,. that 
he wa.1 not &ttected by auoh mental di1ea1e to auch an extent aa to be 
unable, concerning.the particular_ aota oharged1 to di1tingui1h right 
trOlll wrong or to adhere to the right. Froa our examination ot the 
evidence we conclude that there ii no reaaon to dilturb the court' 1 
tindinga,rar as n.1 aaid in CM 2988141 , Prairiechiet, 21 BR (El'O) 129~ 1341 
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"Although it wa• 1tipulated that it arulable a, witn••••• 
thrH medioal officers would tHtify that following an enmuation 
ot. aocuaed they- 111&de a diagno1il ot aoute a.loohol1111 and path• 
ologioal intoxication &D.d that they nre ot the opinion· that 
at the tiu or the commission of.the offen••• aocused'a mantal 
1tate wa.1 1uoh that he wa.a unable to differentiate between 
right and wrong, to adhere te the right and to appreciate .the 
0011aequenoe1 of hit aot,, it hat been held that notwith1tandiag 
the opinion or p17ohh.triat1, which it n.1 pro1>9r tor the court 
to conlider, it waa · the duty or the court to oondder th• taot1 

. in nidenoe ill the light of 1ti on knowledge or human aoti"' 
and beha'ri.or under certain condition, and to tind upon all the 
e'ri.denoe that at the time ot the off•••• aoouaed wa1 oapable 
ot dittinguilhing right from wrong and ot adhering to the right 
(Cll ?lATO 2047, III Bulle JAG 228). Such a finding wa1 inherent 
in the finding• ot the court in this e&H that aocuHd wa.1 
guilty 1.1 charged. The detendnation or accuHd'• 1tate ot 
intoxication was e11entiall7 a que1tioa tor the oourt and it• 
deteraination,. ,mere 1upported by- 1ub1tantial e'ri.denoe, will 
not be disturbed by the Board OJS ap1>91late ren...- (Cll ETO 195!, 
.!:!!!.!,J C1l ETO 39!7, BigrmrJ CK ETO 5561, Holdn and Spencer 
t.nd authoritiH therein oited)." . 

In the instant O&H the acouaed knew ot and acknmrledged hi• 
etatua of arreat in quarter,. He admits that without authority' he deliberatel7 
broke hi• aaid arre1t. Be droTe a truok to the residence ot a c1T111an. 
where he r..ained ab1ent without lean tor three da71. He te1titie4 that 
he became lick and the oin.liant corroborate thil tHtiaOJ11•' He aen.t 
u111agea to an oftic•r in hh ocap~ atating hit con.ditioa and tul17 
recognized the ailitaey police who arrestod ha. Although he wa, ob'ri.oualy 
111 and mentally disturbed, thHe are not the rHponHt of a thorough17 
1rrat1onal mind. -

8. War Department reoorda 1how that the aoouHd 1a 32 year• of age 
and married. He attended the UniTer1ity' ot Indiana for two 7ear1 and 
WIii inducted. into the Arrq a, an enlilted un on 20 February 1941. He 
wa, appointed Warrant Ottioer, Junior Grade, on 16 October 1942 and 
Second Lieutenant, Ordnance Department, AUS, after ocmpleti011 of a oourH 
ot training at the Ordnance School, Aberdeen Prmng Ground, Maryland, on 
29 May 1943. ru., ef'tioienoy- reports anrage exoellent and lw appear, te 
haTe never received a 1uperior rating. 

7 • The oourt wa, legally- oon,tituted and had jurhdiotion oTer the 
accused and of the often•••• No error, injurioual7 atfeoting the 1ub1tutial 
rights of the aocuaed were committed during the trial. The Boa.rd of ReTiew 
h ot the opinion that the record ot trial 1a legally 1utfioient to 1upport 
the rinding• of guilty and the aentence an, to nrrut contirmaticm ot the 
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Hntcoe. Diai11al 11 authorised upon oonneticm. ot a n•laticm et 
Art1ob1 ot War 81 an4. 89 and 11 aandatory upeu oonnotion. ot a nolatiOll 
ot Artiole ot War 98e 

..!:::::?:!~!;::!::i.:::i,;~C~~~:...• Judge AdTOoate 

.....IWM:;.,it:WK;..:..,c:..:.....;~1,..:.:i.,c:Q,,i:'°-:::.9 Ju~ .A.dTooate 
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.IA.GK - CK 319287 1st Ind 

WD, JAGO, W~hingt,on 25., D. C. SEP 1;: .l~ 17. 
TO I The Secretary ot War 

1. Pursuant to Executive Order No. 9556., dated lla7 26., 1945, there 
are transmitted herewith for ;your action the record ot trial and the 
opinion ot the Board ot Review in the case of Second Lieutenant William 
Phinez7 (0-1556201)., Ordnance. 

2. Upon trial by general court-martial this otticer was round guilty 
ot three oftenses ot absence without leave in violation of Article ot War 
61. '(Specs. 1., .3 and 4, Charge I); breach of arrest in violation ot Article 
ot War 69 (Spec. and Chg. II), being disorderly under such circumstances 
u to bring discredit upon the military service by tiring a pistol, by 
entering an enlisted men's drinking club while wearing "onlyll. a bathrobe 
and by brandishing a pistol therein., in violation ot Article of War 95 
(Spec and Chg. Ill)., and or absence without lean from 28 August 1946 to 
1 September 1946 in violation of Article ot War 61 (Spec. and Add 11 Chg.). 
He was sentenced to be dismiseed the service., :to be tined $250., and to 
be confined. at hard labor at such place u the reviewing authority might 
direct for six montha. The reviewing autlxlrity disapproved the tindinga 
of guilty ot absence without leave alleged in Specitications l., 3 and 4, 
Charge I, approved the sentence and forwarded the record ot trial for 
action under Article of War 48. 

3. ,,J. sunmary- ot the. evidence ma.y- be found in the accompanying opinilm 
or the Board ot Review. I concur in the opinion ot the Board that the 
record of trial is legally- eutticient to support the tindiDgs ot guilt7 
aa approved by the reviewing authority- and the sentence and to warrant 
confirmation thereof. 

On 26 August 1946., by written orders., t~e accused was placed in 
arrest in quarters by- his cnmmanding officer., Captain Raymond J. Myles., 
Ordnance, tor being absent without leave. Accused signed an ind.orsement 
to the order placing him in arrest., acknowledging his status and the 
reason therefor. On 28 August he broke arrest by leaving his quarters 
without authority and going to the apartment ot a German woman in Bremerhaven., 
Germany-., where he remained tor about three days. At about 1400 hours on 
l September 1946 Irmgard Krause, a German girl residing at 8 Kaiserstruse, 
Wesermuende (Bremerhaven)., Germany., ran down the etairwa7 trom her apart
ment and reported that accuaed had a pistol and was shooting. Shortly 
atter some shots were heard by enlisted men who were in 11Dutty-1s Tavern" 
locat~d near 8 Kaiserstraase., accused ent~ed the club with a pistol in 
his hand, wearing a bathrobe., and announced that. he ,raa atter "Krauts" who 
wre trying to shave the girl I s head. A military policeman later tound 
accused. in the apartment.,· arrested and disarmed hiin. When accused was 
confined in the guardhouse he expreesed tear tor his lite, crawled under 
a bed and made incoherent statements. He was subsequently hospitalized · 
and on 20 September he was released with the notation "delerium. tremers"· 
atter his name on the disposition repart. No medical officer• were called 
at the trial by- either of the parties or by the court. Accused t_esti.tied 
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that he had been previously hospitalized !or ffdelerium tremers." On 
12 August 1947 a board o! medical officers appointed by the Commanding 
Officer, Valley Forge General Hospital found accused mentall1 responsible 
at the time o! his offenses and at the present time. 

I recommend that the sentence be confirmed but that the !in~ be 
remitted, and that as thus modi!ied the sentence be carried into execu-
tion. • 

4. Inclosed is a !orm o! action designed to carry the above recom
mendation into effect should it meet ld.th your approval. 

2 Incls 
1. Record of trial 

THO.MASH. GREEN2. Form of aotion 
Major General 
The Judge Advocate General 
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WAR DEPARl'MENr . 

In the Office ot~Tbe Judge 1dvocato General 
Waahington, D. c. 

JA.GH - Cl4 319291 

UNITED STJ.TES ) 91'H INFANl'RY DIVlSION 
) 

v. ) Trial by o.c.M., convened at 
) Augsburg, Ge~, 19 and 20 

First Lieutenant NCRMA.N December 1946. Dismissal, 
P. ARrZ (0~55970), ~ total torteitures and con
Intantr7 ) .f'ineioont for three (3) years 

) 

Cl>INION ot th& BOARD OF REVIEW 
HOI'TEISTEIN, SOLF, and SM:.n'H, Judge A.dvooates 

1. The reccrd ot trial 1D the case ot the ot!ieer named above has 
been examined b;r the Boa.rd ot ReYiew and the Board subait1 this, its 
opiaion, to Tbs Judge &.d1'ocate General. 

2. The accuaed .. trud upon the following Cbarge1 am Speci.!1-
eatiOllS 1 ,--

CHARGi It Violation ot the 85th J.rticle ot War. 

Speciticationa In that First Lieeenant Ncrman P • .Arts, 
Can:pa.D;f D, 47th Intazitry, na at Bad Warrishoten, 
Ge~, .en ar about l6 October 1946, tound drunk 
while en dut7 as a meaber ot ScrNn~ Team Num>er 
13. 

C1i1RG3 Ila Violation ol the 96th .Article ot war. 

Speci!ioatioa la In that First L:i.utenant Ncrman P. J.rts, 
Ca:ar,ian;y D, 47th Intantey, na at Cup Dachau, Ge~, 
on or about 20 Nowaberl946, drunk and disorderl.7 in 
the First Battalion Officers Quarters. 1 

Speci.tication 2a In that First Lieutenant Naraan P. A.rt•, 
Caa.pai,.y D, 47th Intantry, did, at Cup Dacb&u, German;y, 
on er about 21 NOY19mber 1946, render hiMelt untit' to 
per.term ~operq hia dutie1 b7 N ..on ot excessiff use 
ot intoxicants• 



'(2_3h) 

He pleaded not guilty- to all Charges and Specitications and ns found 
guilt1 of Charge I and· its Specification, guilt1 ot Specification l of 
Charge II, e.xoept the wards nand disorderly•, guilty o! Specitication 2 
ot Charge II and Charge II. Evidence o! one previous conviction by 
general court"""'l8l"tial tar "Yiolation o! 1tanding orders was introduced. 
:US waa sentenced to be diamissed the service, to !ar.t'eit all p,q and 
allowance, due er to beccce due and to be con!ined at bard Jaber tar 
three year•• The reviewil)g authority approved the sentence and forward
ed the reccrd ot trial fer action under 1rticla ot War 48. 

3. The eTidenee for the proeecuti011 ii 1ubat&nt~ as tollon a 

A§ to th, Stecificat1on o! Chuge Ia On l6 October, the accused 
was the officer in charge o! No. 13 A.r,q Screening Tea.a at Bad Worril
hoten, Germany, which wu 1creen:lng displaced persona at Headquarter• 
No. 558, UNRRA Team. (R lO). Lieutenant Colonel W. T. Shorthose, a 
British 0£!icer who was the UNRRA reireaentatin on the Screening Team 
waa present during the lerHninc and testified tb&t the accused •wu 
shouting and making it difficult fer the DP•a• which appeared to.be 
unlike the acCU!ed '• pre"Yioul exemplary conduct. The accused wu not 
drunk at the time, but the witness gained the 1.a~ssion that he wu 
•,uttering trQD a bang-<mir•. Hi.I ey-e1 wre Nd but be wu not un
·~ on his !eet {R 11). . Tbs accused was inclined. to int.ertere wi.th 
the witness'• work (R 11) by questioning the pereon with whan tbe wit
ness waa dealing (R 12) • Cn cr~a examination the witness atated that 
u officer in charge tbl accused had a right to •discuss the prmleml 
pertaining to anybody who is examing a DP." The aocwied was coheNnt, 
but talbd quic~ (R 12) • 

Lieutenant Colonel Raymond F. Edwards, SS, 47th In.rantr,, Regiaent, 
arriTed at the Screening 0.f'!ioe at about 1000 on l6 October 1947, u a 
Nsult ot a report trca Lieutenant Colonel Shcrthoee. Lieutenant Colonel 
Edards testi.tied that when he arrived tba accuaed wu •umteady on Ida 
teet, hi.I taoe wa.1 blanched and*** hi.a 1peech wu thick.• 'l'he wit.ma• 
noticed •a distinct oder ot stale liquar.• The witmss told the accuaed 
to go on with hil work and obaerwd the accused interrogatine a 10\lftl 
la~ in a tcreign language which the witmsa did not under1tand. Durine 
the accused •s interrogation of the 7onng ladJ 1he appeared to beocae 
perturbed. The accused became netted and "banged his fiat cm the 
table.• At thil point the w1.tnu1 •topped tba 10Nening operation and 
directed tM accuaed to report to t.Dotber officer (R 14). The accuaed 
waa able to walk oat of the o!tice without assistance (R lS). 

M to Specificat1oq 1. 9w:c\ IIa Cki the ewning of 20 1loffd.'>er 
19'.6, F1rat Lieutenant 8hirle7 J. !h011&1 entered the bar ot the First 
Battalion, 47th Intantey Regiment. The accuaed and a German c1Til.1an 
wre ill tbl bar, and aco\lled wu iDcoberent and had 1-0 control o'f8l" 
hi.I loocaotion. Lieutenant Thau.a told accuaed to co t.o bed and uked 
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the Gerun c1Yil1.an t.o u•ilt. hi.a in taking accused to hie roca•. lhila 
Lieutenant Thcau and the c1Tilian 11'8N undressing accused, the accuaed 
wu ni.JJeing h1a aras arOtmd, and 1b&ppeaed1 to hit the German cinl.1.an 
and knocked hia glusea· ott (R 16). Tm bar 11h1N accuaed wu toand _. 
open to otticen am it wu tittoen ainutes betore clodng tille • .lo
cused wu not on dut7 and na not. creating a duturbance (R 17) • 

M to Specitic&tiOJJ 2, Qhu:u U• On the morning ot 2l IOTnber 
1946, Captain John J. Nauaro, accused'• coa~ C<ml&Dder, 1aw accuaed 
at bNald'ut • .lccused gaft the 1mpr-eH1on ot being· under tbl 1.ntlmnce 
ot alcohol (R 7). Hil ere• wre gla111 am he wa epeaki!Jg 1n a •f&irq 
loud Toioe, • which wu not u.1ual tar h1a (R 8). Captain Hassaro did 
not want aocuaed around tm COllpl,DJ 10 othred to tan accused hcM and 
pat him to bed. .lcOUBed and ·Calta.in Nuzaro wre tbl OnlT ottioer1 1n 
the c<apan7 and •took turma tar· whatewr work CIIU up.• Captain liassaro 
did not usip &DY' epeoifio duty- to accuaed that dq (R 7). Wbiln uked 
it it ,.. iapoelible tcr acCUled to do wq ot hia u11'md ~k, Captaia 
JJuzaro wn1tw1 

1 1 realq don't know wbetblr er not bl could haw dODI u;r 
·particulu jOb, but at that tm I did not 11ft hia UT 
particwar job11 (R 9) • . 

4• Thi eyW.nc,a ter the deteu• ii euaariHd. u tollon 1 

.l tctnll'Jr 1upericr officer ot the accu.ied teatltied u to acomed. 11 
exoellent. MDDer ot pertcrunoe ot c:tuv and·1ood oonduet. (R 18). Tbe 
aoouaed, baTing been aPfriled ot hia ~ht• ae a witDN1, elected to be 
ncra and te1t1tied 1a h1a om l*balta · 

M to tbt SpecW,mion ot <aaru 11 Lieutenant Colonel Shcrthoee, · 
the UlmRl repreHntatiw _. not. authcr1Hd. to •CNen dilplaced perecm 
but bad pr-eai.1ted 1n doizJg 10. While acrHn~ auch pencm be bad 
puHd two indiddual.l who were naturalised GeraD naticaala and u 
1uoh •re not, entitled to be treated u displaced peracm (R 21) and 
wN eubject to autC111atio dilaia1al 1rca the Dilplaoed. Perlcm Cap. 
Tbt accused diacowNd tbHe ailtakel and o:nSffed t.be 1ndi'fiduala oon
oermd back which ugered Lieutenant Colonel Sharthoae (R 22). '?be 
cirl who wa bei.Dc interrogated 'ilben Lie,senut Colonel Edw.rdl wu 
lftHllt bad beM pu1ed by' Lieutenant Colonel Shcrthoee and bad ]lN• 
Tioull.7 Ua4 to tm accu.Hd. Ccuequentl.7 the acaued Neal.led m 
ter q•lt1Cllinc• Tm acouaed interrogated her 1A oerau beoauae •• 
did not. •peak Engliah •11 and beoaua• the illt.erpntff wu not. irofioien. 

M to SP!iffow\S-M 1, Cbtr&• II, J.ocued. •• into ti. OttS...Z.• 
Club at aboat and tbieN wu a pokar 1w 1n Pl oO"eH• .l.tter thl - . 
, .. ended, aaouaed wnt to the bar and had a ta-. drinks ca 21) • 

., 
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M to Spec1!1cat1on 2, Charge II• Captain Nazzaro told accused that 
11 he was Nlie"ing me ot duty and told me to take the day o!fff (R 21). 
The canpany bad nry little work to do, am accuaed did not see aeything 
unusual in being told to take the day oft, as other officers took the dq 
off instead o! "hanging around the orderly room rlth nothing to do" (R 
22). Many times, Captain Nazzaro him.,el! had said that he waa going hca 
and sleep, as long as one of the other officers 'WS.8 there. Captain Nazzaro 
did not tell accused he waa sending accused hane because he did not -rant 
hilll around the area (R 2:3) • 

The accused 1s Officers Quali!icailon Card (WD AGO Farm 66-4),lihich 
was admitted in evidence as defense's Exhibit A (R 19) shows that the ac
cused was commissioned on 28 October 194:3 and that he bas been con.sisten~ 
rated u 1uperiar in the manner of per!onnance of his duties. He has been 
awarded thl BronH Star Medal, the Canbat Infantry Badge, and the Good 
Conduct Jledal tar Hl'Tice aa an enlisted man, and the Presidential Unit 
Citation with one '-le lea! Cluster. He 1a also authorized the American 

. Defense Service Medal.; the American Theater SerTi.ce Ribbon, the European
Ah'ican4fiddle Eastern Campaign Ribbon with Service Stars for the A.lgeria, 
French llorrocco, Tunisia, Sicily, Normandy, Northern France, Ardennes, 
Central Europe, and Rhineland Campaigns, the World War n Victory Medal 
and the J.rmy of Occupation lledal• 

.An Honorable Diacharge Certificate issued to the accused on 'rt 
October 194:3 which was introduced in evidence as defense's Exhibit B 
(R 19) shon that the accused ·waa last diacharged honorably as a first 
sergeant ~ 'rt October 194:3 fer the convenience of the government to 
accept an appointment u a aecond lieutenant, J.rrr:, ot the U~ited Statea. 

An extract copy ot page :3 of accused'• SerTice Reccrd lrhich _. 
received 1n e'fi.dence aa defense 'a Exhibit C (R 19} 1hows that the acCU8ed 
enliated in the J.rm:, on 11 ll.ay 1929 and ha.a 1erved four enlistments. His 
character rating !er each enl.jstment was excellent and be loet no tiae ·· 
under J.rticle of War JJ:t'/. 

s. CJlarge I. Drunk on d1lty1 To support a findillg of guilty ot a 
violation o! Artid.e ot \far 85, it must appear that the accused wa.a on 
a certain duty and that be wu found drunk while on such duty (MCM 1928, 
par 145, p 160). While it 1a clear that the accused ft!! on duty,· there 
1s no cCl!lpetent evidence that he was drunk. Two witnesses testified to 
the incident in question. The British officer, 'Who waa in the rocm with 
accused far an hour or more, testified that accnaed was not drunk, but 
waa au!tering tram & 11 hang-over. 11 The teatia~ ot Lieutenant Colcnel 
Edward.a, who observed the accused fer only- a short time, tends to sup-
port the coocl~ion expressed by Lieutenant Colonel Shorthoee, alth01Jgh 
Lieutenant Colonel Edwarda eJqresHd no opinion as to 11hether the condition 
of the accu.1ed was ·due to present or pa.et intoxication~ Both otticei J 
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teetUied that the accueed waa ahouting and aaking things unpleuant tar 
D.P. '• on the morning 1n question, but his explanation tor this cOllduct, 
namely that be wu reinterrogating indi'fidua.ls who had irevioualy lied 
about their statue, remains u.ncontradicated. Inasmuch as the record d:11-
cloeee no proof that the accused was drunk on the occasion alleged, the 
!indi.Jlg ot guilty- of Charge I and it• Speci!ication cannot be eupported. 

Specif'ie,.tion 1. Chfrge II. Drun1c in QU&ft•r• 1p yiol&tion ot 
Article of War 961 The u.ncontradicted e'fidence 1a ccmpell.illg that the 
accused wu, at the time and place alleged, drunk in quarters. The court· 
properly excepted, 1n itl !im~s, the 110!'da •and dieorderly-" u there 
was no evidence ot aey diaorderly conduct on the part ot acouaed. 1c
cordingly, we are ot the opinion tlat the record ii leg~ autticient 
to auppcrt the timing• o.t guilty- ot Specitication l, Cbt.rge II. 

Specification 2, Charge II. Rendering hmelf 'W1!1t to perfn
propprl.v his duties by reason of exceesiye use of intoxieantsa In Cl( 
236632, Zanoer, 23 BR ?9, En, a case involving a 11ailar o!tenae the 
Beard of Revie,r discueeed the elements of t:tw offense charged as tol
lon 1 

•T:tmre are * * * three elements ot the o!tenee u to which 
proof beyond a :reuOQ&.ble doubt 1a required in crder to 
euatain the .t1Ddi12g ot guilt; tiret, that acCU8ecl bad an 
important duty u1ig1111ent; aecond., that bl indulged in the 
excenive uae ot alcoholic liquor; and third, that auch 
indulgence waa 'foluntary and without juatitication and 
incap&citated him tran performing the dut1. Disgracetul, 
disorderly c,r diaboncrable conduct are not in"fOlffd but. 
only that degree ot itrtoxicatica which 1a 1utticient 
aensibly to imp&ir the rational and !ull exercise of 
thl mental and peysical tacultiea (MCM 1928, per l4S) .• 

' 
In tlw Zapt!ar cue, tbe_ SpecUica1;1on alleged that the dut.7 aasicn-

ment 11U •important•. In the instam case, no 1Uch allegation waa ade 
and it 11, theNtcre, hmiaterial whether ar not the· asaignment ot the 
accused ,raa impart.ant.. It 1IU 1b01m that bl bad a duty aasiglm9nt. It 
1IU also ahown, b011111ver, that tblre n.a ftJ'7 little wcrk to do 1n tht 
accuaed '• crgan1sa:t1on, and that it wu a comm.on iractice tor one ot 
the ort1cer1 to stq in the orderly' roaa while the other returned to h1a 
quarter•• Tlw accused testified that be was n~ told he 1l'U beile aent 
to hil quarter• becauae ot intoxication, and that he thought nothing ot 
it becauae ot the nature ot the ccapaey's work. On croe• ena1ut1aa 
the aCC\18ed '• cam:pe.ey c0111mmder wu asked, "There waa no critAria tbat 
be waa to do •D1' lrCll"k that dqf•, to which the latter replied, •10, air.• 
He testified !'llrtber tbat the work ot the Comp&J:IJ ot.ticera oonaiated ot 
•cbecki?Jg guard poet and inapecting the billets,• am that tbl accuaed 
narmll.y' carried oat h1a dut:1.1• ncy well, •but at that tillle I didn't 
aaaicn hill 8117•• • 
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The testimony as to accus·ed '• alleged intmcation con1uted 101.ely' 
or the company eomander 'e usertion that accused's eyes •appeared to be 
gl.u1y and he ftl speakizlg in a !airly loud Toiee which wu not uaual tor 
him. 11 The company ccmnander expressed the opinion that the accuaed waa 
intoxicated •to the point that I didn't want him around the men.• He wu 
also erroneously pel'llitted to teetif7 that, it the men 1n the CCllll.plt.ey had 
seen accused, •they probabl)' would have received the same imJr9Hi0J1 that 
I did., that he waa under the in!luence o! alcohol.• The accuaed wu, 
however, able to \lllderstand llhat us said to h:1Ja and followed instructions 
without resistance c,r argument. · 

A.a to -.bether ar not. the alleged intca:ica.tion incapacitated hia :trc:a 
per!cniing h1a duties., the c0!11p8?11 c~er 11 teatillOil;y' wu u tollona 

•Q Was it true that let Lt Arts n• unable to per!Cll'll hi.I 
duty fc,r the day? · 

•i I didn't assign any specific dut7 to hia that day, but 
I just didn't nnt hµi around tbl cc:ape.ny at that time. 

•Q Thi reuon tar that ns ti.t bl ns under tbe 1Dnuence 
ot alcohol? 

•.L I was under the iapi-eaeioa that be na .• (R 7-8) • 

Tbeae question.a, 011 direct exp1nation, ware leadi.Dg to the exteut of 
amounting to teet1a0Il1' by the trial judge advocate, rather than testimcm_r 
by the witnHI • Ct1 croe• flU1111D1U011 the Ccape.Dy' r-()lll)Anc\e~ tHtUiada 

•Q Wu be intmd.cated to such a degree that it ns ia
poesible tcr hill to do any of h1I _aHigned warkT 

•1 I really don't know wbetber be could have done ~ 
particular job, but at that particular time I did 
not gi'Ye hia aey particular job.• (R 9). 

•Q Ct1 that particular ~ did you thiDlc that ti. could 
caff7 out those duties as wll aa uual? 

1A W.11, I wouldn •t eay '~ wll u uaual 1 • I d1dn•t 
want h1a in the ccapa.ny- area at that time became ot 
the i&iftssion be created.• (R 9). 

Because it 11 questionable ..ti.ther the accused can be •aid to baft 
bad acy dutie• tcr the dq in question, becaue the testimcm_r aa to biJI 
alleged intoxication 18 111ager and inconcluabe, becauae the :sroaecution'• 
sole witness aa to thus speciticaticm wu le d and na permitted to te1ti!J 
u to the :sz-obable opinions ot other• and becauae there 1a no edd.ence that 
the alleged intoxication incapacitated the accused :tran pertandng bi8 
duties, the Beard 11 of .the opinion that the Ncord of trial is not legally' 
R.tficient to suppcrt tbe finding ot cuilt7 of SpecUication 2 of Charge 
II. 
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6. The accuaed ia 38 yean ot age, married and completed two and 
one-halt rear• ot high school. War Department records show that be 
enlisted ill the United State• J.nr;r on 11 Ma.1 1929 and served as an . 
ellllated un URtil Z1 October 1943, when he 1f8.S discharged tar the 
comenience ot the OoYernaent to accept a cQlllldasion in the Army ot the 
United State•• He aerffd u a tirst sergeant trom 1 September 1942 to 
tbe date ot hi.a dilcharge. During hi.I entire term o:t enlisted service 
hi.a character wu rated excellent and be lcat no time under Article ot 
War ltYI. Be waa cC11111111a1ianed a second lieutenant, J.rsy o:t the United 
State• 00. 28 October 1943, whila HMing in the North A.trican Theater 
ot Operatiom, and was p:-c:1not.d to f'irat lieutenant 01>. 19 J~ 194/u 
He Hr"Yad in the NortJs. A.t.rican-Europeu Tbaaters of Operation t.rca 23 
October .1942 to 8 September 1945 and .trca 18 Jul7 1946 te the date ot 
trial. Bl a entitled to WU' the C«.i,at Want17 Badge, the Presiden
tial Unit Citation with one Oak I.eat Cluster, and the European-A1'rican
)(;1Mle Eaatera Theater Ribbon with eight battla stars• Be was awarded 
the Brom• Star Medal tat.' aeritariOUI serrtce trcu 8 NOffli>er 1942 to 
lS 1-;gun 1943. Hia etticienc)' index is 50 (1upericr). 

Upon trial b7 gemral court-urtial ou 25 ~ 1945, accruaed RI 
found guilty- ot 'ri.olatiag standing order& b7. traternising with ci'ri.lian 
inhabitant• at ~. Bl wu Hntenced to dismissal, total f'crfeit.ure1, 
and confinement at Jiiard·labcr tar three J9U'•• <a 19 S.ptellber 1945 the· 
1enterace was contirad, but the continl•nt and .torteiturH adjudged nre 
c<lllll\lted to a t ...teitve at $7Se00 per month tar 1ix 11onthl, and tlw 
encution ~--the 1entenoe to diamissal wu .uapended. Ch S A.ugmt 1946, 
the Hntence to di.sld.111al wu reaitted. 

7. Tm court wu legally comtituted and had juriadictie11 of the 
per•oa and the oft••••• tith the exception.I noted ab Off, no err ere 
injuriou.aq atfectinl the atlbstantial right• ot the acouaed 1191'8 ccm
mitted. In the opiaion ot thl Board ot ne.,1.n, the record at trial 1a 
legalq insutticiant to support thl finding• ot guilt7 of Charge I and 
its Specification, lega~ eu!tioient to auppart the finding ot guilty 
ot Speoitication 1 of Cbarg• II, legally inlutficient to euppart the 
t~ ot guilty ot Specitioation 2 ot Charge II, and legal.lT eut
ficient to 1uppart the thding ot guilt7 of Charge ll and to euppcrt 
the sentence and to warrant con!inlatica theNot. A. aentence to dilai.a• 
aal, total torteiture, and con.tinemant at bard labor tcr three yeare 1a 
aul.hmi.sed upon a c00.'ri.ction ot a Tiolation of Article of War 96. 

1--l/,;,.;,~.,.j~;r.,) .... Judge !d'f~te~~:i.;i/4r-.+.E4~'-""~·,.,_____a:• 
1

1/w'&nvtr_ c:1 s¥ ,. Judge id:Hcate 
___________,.. Judge·Ad'Yocate:.r. Leav! 
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JAl - CM Jl9291 .. lst Ind 

WD1 JAGO, Washington 251 D. C. MAY 5 1947 . 
TOa · The Under Secretary of War 

l. Pursuant to Executive Order No. 95561 dated 26 May 19451 there 
are transmitted herewith· for your action the record ot trial and the 
opinion or the Board ot Review in the case ot First Lieutenant Norman 
P. Artz (~055970), Infantry. 

2. Upon trial by general court-martial, thia officer was .tound 
guilty- ot being orunk on duty in violati0n ot Article of War 8S I ot 
being drunk in quarters, and of incapa.citating himself tor performance 
ot duty by excessive use ot intoxicants, bot.h 1n violation ot Article 
of War 96. Evidence of one prerl~ conviction by gemral court
martial, tor violation of standing orders, was introduced. He was 

. sentenced to be dismissed the service, to forfeit all pq and allow
ances due or to become due, and to be confined at hard labor tor three 
years. The re-,:1.erl.ng authority approved the sentence and forwarded 
the reccrd of trial for action under Article of War 48. 

J. A summary of the evidence may be found in the accompaeying 
opinion of the Board of Review. The Board 1s ot the opinion that the 
record of trial is legalJ.¥ insuf'ticient to support the findings ot 
guilty ot Charge I and its Specification (Drunk on Duty), leially suf
ficient to support the finding of guilty o.t Specification 1, Charge n, 
(Drunk in Quarters), legally insuf!icient to support the finding ot 
guilty of Specitication 2, Charge II (Rendering Himself Unfit .tcr Duty), 
and legally sufficient to support the .tinding ot gu1Jt, y of Charge II, 
and to support· the sentence and to warrant confirmation thereof. I 
concur 1n that opinion•. . . 

On 16 October 1946, accused was in charge ot a screening team, 
intervinillg displaced persons• He had an altercation with a British 
ott'icer who represented UNRPJ. on accused •s team, and the o.tt'icer re
quested that accused be relieved. Accused was talking 1n a loud -,oiee 
and Wl9 u.ru,teaey on his feet, however, the British otficer testified that 
accused W8.3 not. drunk, but· bad a •bang-onr•. 

On 20 November 1946, at 2245, the accused was found by- a brother 
o.tf'icer in a bar located in the same building u accused •s quarters. 
Accused 1tU intoxicated but creating no disturban~el, and the brat.her 
of.f'ice_T, ass:isted by a German civilian., helped acc~ed to his roan and 
put him to bed. · 
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On 21 Novenber 1946, accused •s oanpe.ny commander saw the accused at 
breakfast, thought he was intoxicated aoo told him to go back to his 
quarters and go to bed. Accused •s eyes were glassy and his speech was 
louder than usual. There is no other nidence that accused 11U intoxi
cated, and it does not ap~ar that accused had aey duties assigned to 
him fer the dq in question or that he waa intoxicated to such an extent 
that he could not perform his dut:1H. 

' 
4. A summary ot the accused'• seryice may be found in the acccmpany- · 

1ng opinion of the Board of Review. He served as an enlisted man tor over 
fourteen years, with character ratings ot excellent am loat no time under 
.Article ot War 107. He has served as an officer tor three and one-balf 
years, with superior et.tic:1.ency ratings. 

Upon trial by general court-eartial on 25 May 1945, aceused 11U 
found guilty ot violating standing crders .by fraternizing with civilian 
inhabitants ot Germany. He was sentenced to dismissal, total tarteitures, 
and confineEnt at hard labor far three years. On 19 September 1945, the 
sentence was confirmed, but the forfeitures and ~onfinement were commuted 
to a tar.t'eiture ot $75.00 per month tar six months, and the execution of 
the sentence to dismissal was suspended. On 5 August 1946, the aentence 
to dismissal 11U remitted. 

5. I recommnld that the findi~• ot guilty- ot Charge I and its 
Specification and Specification i ot Charge II, be diaapiroved. In view 
o.t' the excellent prnious !!ler1'1ce ot the accused am the llincr nature ot 
the only offense ot which he was legally found guilty-, I further recommend 
that the sentence be confirmed but commuted to a reprimand and torteiture 
ot $100 ot his fl8.7, and that the sentence as thus aod1t1ed be carried into 
execution. 

6. Inclosed is a form ot action designed to carry- the tcregoillg reoan
mendation into ettect, should such recommendation meet with 7our: approval. 

9M 319291 

2 Inola TIICMAS H. GREEN 
l - Record ot trial Major Gem ral 
2 - Ferm ot action The Judge .ld1'ocate General 

I o.fl.u.o. 176, · May- 20, 1947) 
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WAR. DEPARTMENT 
In the Offioe of The Judge Advocate Gelleral 

· Wuhiagton 25. D. c. 

JAGK - CK 319322 20 MAY 1947 

UNITED STATES ) EtlROPEA.N AlR MATERIEL COMMA'ND 
) . 

Te ) Trial by G.C • .M. • convened a.t Headquarters 
) IX Air Force Ser"fioe Command. 23, 27 . 

Private .Fl rat Clasa WILLIE SPENcm ) September 1946. Diahonorable diaoharg• 
(RA 34327908 ), 17th Motor Tra.naport ) (auapeuded). tot&l forteiturea. aad. 
Sque.dro:a., .Anabaoh Air Depot. A.uba.oh.) confinement at ha.rd labor tor tc 
Genna.ny, APO 231 ) J110nths. 7T2oth Rehabilitation 

) Center, lfurzburg. GermaJl1'• 

----------~~------------------OPINION of the BOARD OF REVIm 
SILVERS. MoAFEE ud ACKROYD. Judge Ad-.ooatea 

-------~----------~----------..-
1. The record of trial in the cue of the above-named aoldier bu been 

examined in the Office ot The J\nge Advocate General aDd there found legall7 
inauftioient to support the aentenoe. The record ·hu now been examined b7 
the Bo&rd of Revie1r and the Board submit• thia. it• op1111on, to 'l'he Judge 
Advocate Genera.!. 

2. Aoouaed was tried upon the followint charge and speciticationa 

CHARGE• Violation of the 96th .lrtiol• ot War. 

Speoification1 In that Private First Clase Willie Spencer, 
17th Motor Tra.naport Squadron, Ansba.oh Air Depot, for the 
purpose of obtaining two United States Poatal Money Order• 
of the value of One-hundred Dollar• ($100.00) each, did, at 
Ansbe.ch, Germany, on or about 14 Auguat 1946, UH a certain 
entry contained in United Statea Forces European Theater 
Currency Control Record Seria.l No. Bl2T46, iasued to the aaid 
Printe First Class Willie Spencer on 20 June 1946. to wits 

Aug 14, 46 PAY 196 0203 J. Ruaaell Folio 
0-841922 

suoh entry being talae una.uthorized and fraudulent and then 
known by the 1ahi PriTate First Clan Willie Spencer to be 
fe.lae unau~horhed anl fraudulent. 

He pleaded not guilty to and waa found guilty of the oha.rge and apecification. 
No evidence of previo1•s oonvictiona wu introduced. He waa sentenoed to be 
dishonorably discharged the service, to forfeit all pay and allowa.ncea due 
or to beoome due and to be confined at hard lab<r for eighteen months. The 
reviewing authority approved and ordered exeouted only so much of the sentence 

http:Ansbe.ch
http:Ansba.oh
http:Genna.ny
http:A.uba.oh


• • • 

• • • 

ae provide• tor diehonorable diecha.rge, total forfeiturea and confinement 
at hard labor tor ten month.a, and suspended· the execution ot the diehonor
a.ble diecm.rge until the eold1er 1s release from confinement. 712oth 
Rehabilitation Center, Wurzburg, Germa:ay, wu deaignated a.a ·the place ot 
con1'inE1D.ent. The result ot trial wu publhhed in General Court-lft.rtial 
Orders No. 2, Headquarters European .Ur Ma.teriel Command, 3 January l9'T. 

3. On 20 June 194-6 Second Lieutenant Charles w. Wetzel, Adjutant ot 
the 17th Motor Transport Squadron, issued currency control boob to the 
membere of hi• unit. The book issued to the accueed, Spencer, bore the 
aeria.l number B-12746 and the book issued to Corporal Herman Stempa wa, 
numbered B-12749. Subsequently the accuaed reported that hi• currency 
control book was lost a.nd a.t about 0900 hours on 14 Auguat 1946 he ligned 
a certificate (dated 10 Aug 1946) in which he certified to the loaa'of hi• 
currency control book, describing it a.a No. B-12749 (R. 18-22J Proa. Ex. 1). 
At a.pproxime.tely 1030 hours on 14 August 1946 there wu presented to Sergeant 
iieldon Tidwell, the postal money order clerk of the 231st A:rrrv Poate.l Unit, 
currency control book No. B-12126, heretofore issued to the acouaed, which 
contained the purported certificate of Second Lieutenant Russell Folio that 
u of 14 August 1946 the accused had a. "balance a.Tt.i.l&ble• of t203.00. Rely• 
ing upon the integrity of this certificate, the ·postal clerk i11ued uro $100 
money orders in acouaed'• favor. The certitioa.te on accuaed'a curren07 con
trol book is shown to have been r..i,e and the dgna.tur• of Lieutena.nt ·Folio 
to have been a forgery (R. 11,12,17). 

Upon direct examination by the proaecution Sergeant Tidwell testified 
unqualifiedly that the accused 9 brought his control book and presented it 

. to the ~oney_ order window, which he had reported loat, we caught it there." 
Am again "he (accused) brought the money order applioation in•••" (R. 18). 
Thia same witness, Sergeant Tidwell, upon being called as a witness tor the 
defense, testified as follows·, 

"Q. Sgt. Tidwell, you have previoualy· testified the.t on 14 
August 1946, you received a oontrol book while on duty at the Poat 
Office, is that correct. 

"A. Yes, sir. 
"Q. Now, aergea.nt, who did you rocein that control book .from. 
"A. From Corporal Stemps. 

"Q. Now, again, for the court, at the time you reoeived that 
book, who did you reoei ve it from. 

•A. From C~rporal Stemps. 

"Q. And when you reoognited the name you stood up and turned 
to the window. 

•A. Yes, air. 

. 2-
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"Q. 
"a. 

Now, where wa.s the book, in the Corporal I s 
Yes,'sir, in the corpora.l's h.a.nd. 

hand. 

"Q.
"A. 

Did you see the accused at that time. 
Not until I.asked him to come inside a.n:l I called the orderly 

room. 
"Q. Did you have a oonversation at that time, with him. _ 
"A• In the oft'ioe. I first asked if he had turned his book in 

as lost a.n:l he said no. ¼'hen I started to oa.11 the orderly room he begged 
me, 1 Sergeant let me talk to you just a. minute, see if you oan straighten 
it out.• 

"Q• .A.Ild that oonversation was in effeot that he wanted you not 
to turn him in. 

"A. Yes, sir." (R. 28-29) 

4. The defense presented several witnesses who testified that aoouaed wu 
an exoellent soldier and had a reputation in his unit for good. moral ohara.oter 
(R. 30-32). 

5. The specitication alleges that •spenoer, •••,did••• W!le a oertain 
entry-••• Aug. 14, 46 PAY 196 0203 J. Russell Folio •.;-s'uoh entry 
being false ••• and fraudulent and then known by ••• Spencer to be false ••• 
and fraudulent. 11 It is obvious that the use, viz, presentation of auoh fraud
ulent paper to seoure a.dva.n~age, is the gist of the offense alleged, and is 
quite analogous to the offense of presenting or ca.using to be presented for 
approval or payment a false or fraudulent claim as denounoed by Artiole ot 
War 94. Without question, the primary element of the proof requisite for a 
conviction unde1rsuch ana.logoua offense, a.a in the instant case, is that the 
proseoution show "that the accused presented (used) or ca.used to be presented 
for approval••• 1uch false or fraudulent claim" (see Proof.-(a.), par. 150b, 
MCM, 1928). The only evidenoe in the instant case that accused "used" or -
presented the false and fraudulent entry a.a set forth in the specification 
is the testimony of Sergeant Tidwell on direot examination heretofore recited. 
tha.taoouaed "brought his ourrenoy control book a.nl presented it at the money 
order window." On being recalled this same witneu testified that it 'WU not 
the accused but Corporal Stempa who had the book and presented it for honor 
a.t the money order window a.nd that he subsequently called the aocuaed into 
the office. The record does not show nor is there rea.aonable buis for a 
presumption that Stemp wa.a acting for or in oonoert with aoouaed or even that 
accused knew his ourrenoy1 control book was being "presented" at_ the post office. 

The fa.ct that acouaed was not entitled to credit ot J203 in his book, 
that the offioer's purported signature waa a forgery, that acouaed ha.d prev
iously certified that his book wa.s lost and that when confronted by Sergeant 
Tidwell he first denied that he had so reported the book lost and then pleaded 
with the sergeant to refrain from reporting_ him does not form a basis for 
presuming speoifioally that he "usedn the fraudulent entry. The existenoe ot 
motive is ot l~ttle or no importanoe in a case where there is no proof that 
aocuaed oommi tted the aot alleged. Although it is true that when ciroum-
s tanoes point to guilt a motive to oommit the crime may turn the scale aga.11111;. 
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the aocuaed, motiw alone ca.n never prove guilt, though it may strengthen 
oircumstantial proof of guilt derived from other aouroes. What effect 
then is to be given the testimony of Sergeant Tidwell who stated that ac
cused "brought his control book a.nd presented i t 11 

a.nd also that, not ac
oused, but Corporal Stempa presented the same? With no adequate expla.na
tion from the witness, which it may be conjectured he oould have given, 
and no expl&ll&tion from Corporal Stemps, which it might also be ass1.1ned 
he could ha-re brought .forth, the incriminatory evidenoe as to the specific 
offense charged, ata.nds contradicted in the same proceeding by the w1tnesa 
offering auch testimony. 

It is universally recognized that the truth of the statements of a. wit
ness may be tested by their consistency with ea.oh other, am a witness may 
be disoredited by inoonaistencies or oontradiotions in his testimony (70 
C.J. Seo. 963, p. 782). Inasmuch a.a there is not sufficient evidence fran 
which it may be presumed that Stemps was acting in concert lfith or at the 
behest of aoouaed, we.a the court-martial then justified in aooepting that 

· portion of the aergeant's testimony ahowing the a.ooused to have presented 
the false oertitioa.te and rejecting the testimony showing that another 
person presented the ea.met An interesting parallel to this aituation 1• 
found in People v. Ledwon et ux (163 N. Y. 10, 45 N.E. 1045). The defend.ante 
were oonvioted or murder. Motive sufficient to the satisfa.ction of the jury 
wu proven. The son of deoeued teatified that he wu in the room lfith hia 
father when the father wu strangled or choked to death by the accused. On 
cross-examination the witne11 withdrew all that he had aaid and testified 
that the tru-;h wu that his father committed suicide by hanging himaelf. 
The oourt aa.id a 

0 rt is quite wmecessa.ry to consider at great length what 
is ca.lled the oircumatantia.l evidence in the caae. ainoe the 
learned trial judge toltd the jury. in substa.nce, that it wa.1 
wholly inaufficient without the direct proof in the oaae given 
by the boy, the aon of the deceased a.nd the defendant Annie. 
In thi• he wu correct. a.nd it only remains to t&ke a gla.noe 
at the testimony ot this boy. which certainly constitutes the 
most remarkable feature of the case. ••• The lea.rned jwge told 
the jury that the testimoey of the boy, which waa the only direct 
proof in the case, was involved in 'hopeless contra.dictions.• u 
it certainly wu, but left to them to find whether. on the whole, 
what he had testified to, implica.ting the defendant,, wu wo~ 
of belief' or not.• 

In discussing the legal presumption of innocence the appellate court aaid. 

"When this legal presumption ot inno oenoe is rebutted, or 
when guilt is shClllfD. beyoni a reaaona.ble doubt, must. ot course, 
in some oases at least. be a question of law. ••• llhenever it 
is clear that the proof falls belOIII' the presori bed standard, the 
accuaed is entitled, as a matter of law, to a.n acquittal." 
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The appellate court thereupon held that the aooused were. a.a a ma.tter ot 
lmr. entitled to a direoted Terdiot and that a conviotion baaed on auoh 
oontradiotory evidence could not stand. We believe the identioal aitua
tion preT&.ila as to the •tate of the eTidenoe in the instant cue. · 

6. For the reason.a atated·. the Board or Review ia ot the opinion that 
the reoorcl of trial 1a legally illButf'icient to aupport tha tindinga ot guilty 
and the aentenoe. 

6 
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JACHC - CK 319322 lat 1114 

WD. JAGO, Wuhington 2s. D. c. MAY"-,:, ;-_· \: 
'l'Oa The Under Seoretar7 ot War 

l. llerffi.th tranamitted. for 7our aotion under Ar't1iole ot War 60f, u 
amended by the an of 20 .luguat 1937 (60 Stat.. 7241 10 u.s.c. 1522) aD4 
the aot of 1 A:up•t 19'2 (56 Stat. 732), 1a the reoord ot trial in the." 
cue of Prin.te F1r•t ClaH Willie Spenoer (li 34327908), 17th Motor 
1'r&n1port S4',Wlron, .Ansbe.ch Air Depot, A.Dlb&ch, Ge~, APO 231. 

2. I oonaur in tlw opinion of the Board of Rnin th&t the reoord 
of trial 1a leg&l.17 inauffioient to •upport the finding• of guilty and the 
sentenoe am, for the reucma •tated therein, recommend that the tind{nge 

• of guilty and tb• eentenoe 'be n.oated.,. &tad that ul rights, prhilegea 
and property of whioh the acouaed baa been depriftd ~ Tirtue of the fiDding• 
aDd ••ntence ao n.oatecl be re•tored. 

3. Inoloaed 1a a fora of aotion designed to carey into effeot thh 
recommendation, should euoh aotio 

2 lnoh THOMAS H. GRDI 
1. Reoord ot trlal Ma.jor General 
2. Form. of aotion The Judge Ad:vooat• 

------------------~----.--
General 

( o.c.M.o. 190, 27 lt:ay 1947) 
• 

6 

http:leg&l.17
http:llerffi.th


--------------------------------

WAR DEPAH1U::NT 
In the Office of The Judge Advocate General {249)

Washincton 25, D. C. 

JAGK - CM 319330 
11 MP.R 1947 

U N I T E D S T A T E S ) PHILIPPI.NES-RYUKYm COM1rAND 
) 

v. ) Trial by G.C.M., convened at Headquarters 
) PHIBCOM. AFWESPAC. APO 358, 3 December 1946. 

First Lieutenant FLOYD A. ) Dismissal, total forfeitures and oonfine
COSTELLO (0-1060743), Coast) ment for three (3) years • 
Artillery Corps ) 

OPD-.TION of the BOA.PD OF REVIEW' 
SILVERS, MoAFEE and ACKROYD, Judge Advocates 

1. The reoord of trial in the oase of the officer named above has been 
examined by the Board of Review an:i the Board submits this, its opinion, to 
The Judge Advocate General. 

2. The aocused was tried upon the following charge and specifications, 

CHARGEa Violation of the 61st Article of War. 

Specifioationa In that First Lieutenant Floyd A. Costello, Coast 
Artillery Corps, 21st Replacement Depot, did, without proper 
leave, absent himself from his organization at APO 75, from about 
5 October 1945 to about 14 November 1946. 

He pl~aded guilty to the speoifioation and charge and was found guilty of the 
speoifioation except the word "5 October" substituting therefor the words 
•10 October" and guilty of the' oharge. No evidenoe of any previous oonvic
tion was introdu oed. He was sentenced to be dismissed the servioe, to for• 
fei t all pay and allowanoes due or to become due and to be confined at hard 
labor, at such place as the reviewing authority might direct, for ten years • 
.The reviewing authority approved the s entenoe • reduoed the period of confine
ment to three years, and forwarded the record of trial for aotion under Article 
of War 48. 

3. Evidenoe for the prosecution 

The proseoution introduced into evidenoe an extract oopy of the morning 
report Df Headquarters Detachment Number 2, 21 Replaoement Depot. MJ.nila, P.I., 
showing the accused from duty to absent without leave 0100 hours 10 Ootober 
1945 (R. 6, Pros. Ex. A). , 

' 
Corporal Claude L. Carter, 738th J.1litary Polioe Station, identified e.n 

extraot oopy of.the guard report of his station dated 14 November 1946. This 
report was reoeived in evidence as Prosecution Exhibit Band it shows the 
aooused in oonfinement on 14 November 1946 {R~ 7). 
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4. For the defense 

The aoowsed was advised a.a to his rights as a witneH and elected to 
make a sworn statement a.a to his service. He testified that he entered the 
military service 28 Mu-oh 1941 and went to the Aleutians 28 July 1941. He 
remained in the Aleutians 22 months as a gw commander with the,rank of 
corporal. He returned to the United States in April 1943 in order to attend 
offio~rs candidate school. He had 30 months service as a.n enlisted man and 
was discharged, with character excellent, to accept a coilllllission. He went 
to the European Theater of Opert.tions in June 1944. On VE Day he had 110 
points am was eligible to return to the United States. His unit left 
Marseilles, France, on 23 June 1945 and went to Manila by way of the Panam,. 
Canal. On VJ Day he had 118 points t0trards dischargeJ 85 points was enough 
for discha.rge. During his aervioe aa an officer he had two efficiency ratings 
as excellent and four as superior. He was promoted to first lieutenant on l 
December 1944. He is married and has two children (R. 9,10). 

5. The aooused pleaded guilty to being absent without leave as charged 
and the morning report ot 10 October 1945 shon his absence at tha.t time. 
He·waa shown to be in confinement on 14 November 1946. The prosecution'• 

· evidence showed the initial absence of the aocuaed to be 10 Ootober 1945. 
The court fow:Jd the initial absence without leave to be 10 October 1945. Thi• 
finding of the court cannot affect the substantlal rights~ the accused inas
much as the finding of absence without leaTe ia for a leaser period of time 
than that to which the accused pleaded guilty. 

6. War Department records relative to this officer are not available at 
this tillle. The charge sheet shows that he was discharged 27 September 1~43 for 
the purpose of accepting a commission as a secom lieutenant. 

7. The court waa legally constituted am had jurisdiction over the aocuaed 
and of the offeruse. No errors injuriously &ffecting l.he substantial rights ot 
the aocused were ooDllitted during the trial. The Board of Review ia of the 
opinion that the record of trial is legally sufficient to aupport the finding 
of guilty e.nd the aentenoe and to warrant oonfinnation of the sentence. Dia
missal is authorized upon a conviction of a·violation of Article of War 61. 

2 
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J~ - CM .319.330 lat Jlld 

WD, JAGO, Washin&ton 2S, D. c. MAR 2 11947 

TO: The Under Secretary o:t War 

.1. Pursuant to Executin Order No. 9556, dated 2, May 1945, there 
are transmitted herewith tor your action the record o:t trial and the 
opinion of the Board. o:t Rniew m the case of First Lieutenant Floyd A. 
Costello: (0-~4.3), C.oa~t .Artlller,- Corps. 

2. Upon trial by ceneral court-aartial, this officer pleaded cuUt.r 
to and was :round cuilt.r of absence 111thout leave 1n Tiolation o:t .lrticle 
ot War 61. Ho eTidence of azry preTious conviction was introduced•. He was 
Hntenced to be dim.issed the service, to forfeit all pay and allowances 
due _or to become due- and to be confined at hard labor tor ten ;years. The 
rerle'Wing authorit,y apprond the sent<imce, reduced the period.of contin•
aent to three years and forwarded the record or trial tor action 1mder 
.Article of War 48. 

,;. A sunmary o:t the eTi.dence rvs::, be :tolllld in the accompa.nyin& opinion 
or the Boari ot Review. I concur in the opinion or the Board ot Rffiew that 
tile record ot trial is lecaJ.1¥ au.tfici.ent to 8Upporl the findincs ot cuilv 
and. the sentence and to warrant conti:mation of the sentence. The record 
shows that the, aecuaed was absent without lean from 10 October 1945 to 14 
N0Ter1ber 1946, slichU;r aore than thirteen montha. The accused ottered no 
evidence in miti&ation of his UJ1.&uthorized absence but related his Hn-ioe 
experience. He had 30 ll<mths enlisted serrtce, 22 months o! llhich 1IU 
av-erseas. He returned to the United. States and attended ortieera candidate 
school and after receiTinc his COlllrlasion he was sent to the European 
Theater of Operations. .Arter VE Day- his unit was sent to the Phillppine• 
where he remained until he 'QDt absent without leave. 

I NCOlllllend that th• sentence as apprond b,- the NTininc authorit., 
be con.timed and carried into execution, and that a United· States Disci
plina17 Barracks be cie1ignated as· the place o! confinement. 

4. Inclosed is a tom ot action desicned to ca.rrr 1nto effect the 
toNcoin& reooanenution, should it mee .th your approTal. 

2 Incla 
1. Record ot Trial 
2. Fom ot Action 

(G.C.M.O. 127, 8 April 1947)• 

ma.us B. GRm 
Major General 

· The Jude• AdTOcate Ocercl. 
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WAR DEPARTMENI' 
Office of The Judge Advocate Ganeral 

Washington 25, D. c. 
MAY 2 2 1947

JAGQ - C1f 319347 

UNITED STATES ) PENINSULAR BASE SECTIOl'l 
) 

v. ) Trial by G.C.M., convened at 
) Leghorn, Italy, 6 December 1946. 

First Lieutenant EDWIN J • ) Dismissal and confinement for 
F8UNTAIN (0-1307392), Infant~. ) ten (10) years. 
942d Ordnance Ammunition ) 
Company. ) 

OPINION of the BOARD OF REVIEW 
JOHNSON. STERN and SCHENI<EN1 Judge Advocates 

1. The record of trial in the case of the o.f'ficer named above 
has teen examined by the Board of Review and the Board swnbits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon .the following Charges and Specifi
cations: 

I 

CHARGE I: Violation of the 93rd Article of War. 

Specifications In that First Lieutenant Edwin J. Fountain, 9/42. 
Ordnance .Ammuniticn Company, did, at or near Colle Salvetti, 
Italy, on or· about 3 November 1946, with intent to commit a 
felony viz voluntary manslaughter, commit an assault upon 
Captain Cunningham c. Bryant, by willfully and feloniousl,y 
shooting the said Captain CunninghaJI: c. Bryant· in the abdomen 
with a pistol. 

CHARGE II: Violation of the 64th Article of War. 

Srecification: In that First Lieutenant Edwin J. Fountain, 942 
Ordnance Ammunition Company, having received a lawful 
command from Captain Cunningham C. Bryant, hiis isuperior 
officer to leave Captain Bryant's quarters at once, did, 
at or near Colle Salvetti, Ital,y, on or about 3 November 
1946, willfully disol:ey the same. 

_Accused pleaded not guilty to, and was found guilty of, all Charges and 
specifications. He was sentenced to be dismissed the service, to forfeit 
all pay and allowances due or to become due., and to be confined at hard 
labor, at such place as the reviewing authority might direct., for fifteen 
years. The reviewing authority approved the sentence, remitted five years 
of the confinement, directed that the accused be held at Ml'OUSA Disciplinary-



Training C9nter pending further oro_ers, and fo1'?iarded the record of trial 
for action under Article of War 48. 

J. ~ccused, until 25 October 1946, had been the Commanding Officer 
of the 942nd Ordnance Ammunition Company located at Colle Salvetti, Italy. 
Prior to J November 1946 he had been transferred to the 480th Port Battalion 
but pending property clearances he remained witl". the company. His successor 
was Captain c. c. Bryant who had directed his company officers to meet for 
a conference at his quarters on the morning of J November 1946. Prior to 
th~ conference accused requested that he be allow~d to speak to Captain 
Bryant privately, to which request the Captain acceded. Asking his officers 
to wait outside a few minutes the Captain and accused entered the Captain's 
quarters where accused initiated an argument with the Captain over the use 
of a jeep, during the course of which accused stated that he had been mis
treated in the command by the Captain, alleging the Captain was trying to 
•mess him up" with property shortages. Captain Bryant told the accused he 
could see the Inspector General or Colonel Bigelow and, after further dis
cussion, ~ave accused a direct order to leave the Captain's quarters, which 
·accused refused to obey. When the order was repeated and there was no com
pliance, the Captain attempted to summon his comi:any officers and when 
Lieutenant Cuff, one of such officers, arpeared in the doorway, accused 
pushed him out and locked the door. Accused stated "I am using the jeep 
even if I have to kill you to do it. Do you want .to die now?". He then 
pulled a B3retta pistol from his pocket and brQU.ght it forward, whereupon 
Captain Tu-yant grasped accused's right ann in an attempt to disarm him. As 
he did so, accused fired the pistol, shooting the Captain in the left thigh 
just above the hip bone. No bones were fractured, the bullet entering about 
half an inch below the surface of the skin and remaining in the bcdy until 
removed that day at the hospital. Captain Bryant returmd to his quarters 
the next day, the wound being superficial, an::l no complications developed 
(R. 6, ?, 33). FollOl'l'ing the shooting, Bryant asked accused to take him to 
the hospital, but accused refused until Bryant promised to say that the wound 
was accidentally inflicted (R. 22). 

Lieutenant Cuff testified that prior to the shooting, Captain Bryant 
called him into the room and that as he was entering accused pushed him out• 
He heard Captain Bryant say, •Fountain, get out of my quarters". Accused 
replied, •No sir, Let's have a talk." Shortly thereafter a shot was h'!!ard 
and when Cuff and the other two company officers, froctor and Fields entered 
the room, accused was observed with a Beretta pistol in his hand and Captain 
Bryant was holding his side. ~ccused was heard to say to Bryant, "Now tdl 
tm gentlemen what you wish to say" (R. 30) and "Tell them it was an accident." 
He also asked Bryant if "he wasn't his best buddy" (R. 27). Bryant then 
stats~ to the officers that the shooting was an accident and that accused 
was his "best buddy" (R. 22, 24, 25, 27, 30). Accused also warned Bryant, 
stating, "Remember I still have a round in the chamber" (R. 28). He . 
Rccompa.nied Captain Bryant to the station hospital in a weapons carrier, 
taking his gun with hilll. En route to the ho~pital accused threatened to 
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.. 
kill Fryarrt if he had him arrested (R. 8). 

I 

4. After his rights as a witness were fully explained, accused elected 
to remain silent and the defense introduced no evidence. 

5. An assault with intent to commit manslaughter is an assault in 
an attempt to take h'.ll!l8.n life in a sudden heat of passion, caused by pro
vocation. The specific intent to kill is necessary, and the act must be 
done under such circumstances that had death ,nsued the offense would have 
been voluntary manslaughter (par. 149~ ]~CM 1928, P• 1'79). The evidence 
clearly shows that the accused, disgruntled by difficulty he 1!9-S having 
in getting clearance on his property accounts, approached Captain Bryant, 
the officer succeeding him in command of a company and started an argument 
about the use of a jeep. Infuriated by the Captain I s refusal to let him 
take the jeep, accused threatened him with death and drew his pistol. As 
Bryant grasped his ann, accused fired, the bullet penetrating the sub
cutaneous tissues above the left hip. From such facts and circumstances 
the court vras warranted in inferring that accused shot Captain Bryant in
tentionally. It is a.xiomatic that intent to kill may 1:e presumed from the 
use of a deadly weapon in such a manner. Whether the accused fired the gun 
irt a "sudden heat of passion caused by provocation" is immaterial. '£he 
prosecution, in cfiargm; the offense, conceded this to 1:e th~ fact, ther~by 
reducing the grade of the ~ffense to accused's benefit. The findings o£ 
guilty of Charce I and its Specification are entirely justified by the 
evidence (CM 239409, Gaygan, 25 ffi 147). 

With reference to the offense of willful disobedience of Capta:in 
Bryant's command to leave the room, the uncontradicted evidence clearly 
shows that the order was clearly given and repeated sev~ral times. That 
accused understood the order and in intentional defiance of authority 
refused to obey, is equally clear from his reply and subsequent conduct 
culminating in the shooting of Captain Bryant. Accordingly, the evidence 
supports the find:ings of guilty of Charge II and its Specifications. 

6. War Department records show the accused to be 33 years of age and 
single. He graduated from high school and attended Arkansas State College 
for one year. In civilian life he was employed as a cook from 1938 until 
December 1940 when he left his employment to enlist in the Anny. 'l'hereafter 
he attended the Infantry School, Fort Benning, Georgia, and on 8 January 
1943 was commissioned a second lieutenant, Infantry, Army of the United 
States. On 21 June 1943 he was promoted to the grade of first lieutenant. 
His efficiency reports disclose numerical ratings of 11 511 and 11 4.411, with 
a notation under estimate of the officer that "as a combat officer he showed 
aggression and boldness and led his unit in a commendable manner." No 
evidence of previous convictions was adduced at the trial. but,it appears 
that accused, while an officer of the 92nd Infantry Division, was tried 
and convicted on 21 September l;,945 by general court-martial of being dis-
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cr,.:Rrly in 11n:!.forli1 and of an a:=;sa'.!lt upon 11 First Sergeant, for -.vhich he 
;,,·-is sent~;ic:ed to be dismiss,;,d, with total forfeitures. The sentence was 
c::nfirm~d but commuted to a forfeiture of :$75 of his pay i::er month for 
~ix months ( GC!.l:O 123, tTO, 7 Oct 1945). 

7. The court was legally constituted and had jurisdiction of the 
ar,cu2~d and the offenses charged. No errors injuriously affecting the 
rii;hts of the accused were committed during the trial. · In the opinion 
of' ·~-he Board of Review the evidence is lerall.y sufficient to support the 
Jt.1;J.:..:·1cs and the Sl'!ntence as aFproved by th~ ~viewing authority and to 
r.~rrant ccnfirr:-.ation of the sentence. Confinement in a ponitentiary 
is ao;thorized by Article of War 42 for the offense of assault with intent 
t.:, ccr..m.i t manslaughter, recognized as an offense of a civil nature and 
zo runishable 't:JtJ penitentiary confinement for more th~n one year by 
section 455, Title 18, United States Code. 

Judge Advocate 

Judge Advocate 

Judge Advocate 
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JAGQ - CM 319347 1st Ind 

M), J ,\GO, Washington 25, D. C. JUN 5 lS4/ 

TO: The Under Secretary of War 

1. Pursuant to Executive Urder No. 9556., dated Yiay 26, 1945., 
there are transmitted herewith for your action the record of trial and 
the opinion of the Board of Review in the case of First Lieutenant 
Edwin J. Fountai_n (0-1307392), 942nd Urdnarice Ammunition Company. 

2. Upon trial by general court-martial in Italy this officer was 
found guilty of an assault with intent to commit a felony, viz • ., volun
tary manslaughter, in violation of Article of War 93 (Spec., Charge I) · 
and vrillful disobedience of a superior officer., in violation of Article 
of War 64 (Spec., Charge Ir). He was sentenced to be dismissed the 
service, to forfeit all pay and allowances due or to become due, and to 
be confined at hard labor for fifteen years. The reviewing authority 
approved the sentence, remitted five years of the confinement, and fo-r
warded the record of trial for action under Article of War 48. 

3. A summary of the evidence may be found in the accompanying opin
ion of the Board of Review. Th~ Board is of the opinion that the record 
of trial is legally sufficient to support the findings of guilty and the 
sentence as approved by the reviewing authority and to warrant confirma
tion of the sentence. I concur in that opinion. 

On 3 November 1946, the accused who had been the Commanding Officer· 
of the 942nd Ordnance .Ammunition Company, approached his successor, 
Captain Bryant, in the latter's quarters at Colle Salvetti, Ita~, and 
demanded that he be permitted to use a jeep belonging to the organiza
tion. Captain Bryant refused and the accused be(;ame abusive., as a result 
of v,hich Captain Bryant ordered him- to leave the quarters. The accused 
refused and after the order to leave the quarters was repeated, drew a 
pistol and said to Captain Bryant, 11Do you want to die now". A:J the 
pistol was brought forward, Captain Bryant grabbed accused's a:nn whereupon 
accused fired, the bullet entering Bryant's thigh. Accused rei'used to 
permit the wounded officer to go to the station hospital for medical 
treatment until he promised that he would report the wound as having been 
sustained accidentally. The shot attracted the attention of other company 
officers, who upon entering the room heard accused say to Bryant, "Now, 
tell them it was an accident". Accused accompanied Bryant to the hos
pital and en route threatened to kill him if he had accused a?Tested. 
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Yfar Department records show accused was inducted 15 January 1941, 
and was cor.unissioned on 8 January 1943 as a second lieutenant in the 
J;.rmy of the United States. He was promoted to first lieutenant on 21 
June 1943. His efficiency re~orts disclose nur.ierical ratings of "5" 
and 114.411 , with a notation under estimate of the officer that "as a 
combat officer he showed aggression and boldness and led his unit in 
a commendable manner. 11 No evidence of previous convictions _was ad
duced at the trial but it appears accused was tried and convicted on 
21 September 1945 by general courirmartial, while an officer of the 
92nd Infantry Division, of being disorderly in uniform and of an assault 
upon a First Sergeant, for which he was sentenced to be dismissed the 
service with total forfeitures. The sentence was confirmed but com
muted to a forfeiture of $75 of his pay per month for six months (GC1!0 
123, MTO, 7 Oct. 1945). Accused is 33 years of age, single and at
tended college for one year. 

4. Attached to the record of trial is a certified true copy of a 
letter dated 26 September 1945, relating to accused's combat record. 
Therein it is stated that accused served wi~h the 365th Combat Team, 
that on 8 February 1945 at Mount Tuerico, Italy, during the course of a 
eounter-attack launched by the Germans, accused personally accounted 
for the death of five of their_nurober. For heroic action beyond the 
call of duty accused was recomnended by his Conmanding Officer for a 
citation. The offenses of which accused stands convicted are of a serious 
na turs, but in view of his combat record and other facts and circum
stances clemency is warranted. 

I recomnend that the sentence as approved by the reviewing au
thority be confirmed, but that the period of confinement be reduced to 
five years; that the sentence as thus modified be ordered executed and 
that a United States Disciplinary Barracks be designated as the place 
of confinement. 

5. Inclosed is a form of action designed to carry this recom
mendation into effect, should it meet with your approval. 

, THOhlAS H. GREEN 
Major General 

2 Incls 
1. Record of Trial 

The Judge Advocate General 

2. . Fonn of Action 

-,a~:o:--;i6:---u-J;;-i941>:------
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WAR DEPARTMENT 
Ia the Office of The Judge Ad.Tocate Geaera+ (259) 

w;ashington, D. c. 

MAY 1 5 1947 
JAGQ - CM 319367 

UNITED STATES ) UNITED STATES CONSTABULARY 
) 
) Trial b,- o.c.M., connaed at 

Bamberg, Germu.:r, 6 NOYember· 
PriTate CLIFFORD C. 'WEU:O ~ 1946. Dishonorable dis
(33920971), Attached U. ) charge and confinement !or 
assiped Detachmellt 90, ) life. United States Di.Boi
3rd Replacemeat· Depot, _· ) plinary- Barracks. 
476th Replacemeat Compay-1 ) 
90th ReplacemeJ1.t Battalion. ) 

REVIEW b,- the BOARD OF REVIEW 
"'OHNSON, STERN and SCHENKEN, Judge AdTocates

• 

1. The Bo&rd or Renew bu e:xamined the record o! t.rial u the case 
o! the soldier :named aboTI1. 

2. The accused was tried upoa the !ollcnrillg Charges and specif'ica-
tioasa -

CHARGE is Violat.ioa of the 92Jld Article o! lfar. 

Specification: Ia that PriTate Clifford c. Welco ud Private 
Max K~ lrhlTaney, both of Detachmeat 90, 3rd Replac8lll8llt 
Depot, 476th Replacemeat Com}..)8JIY'1 90th Replacement Bat
talioa, acting jointl,T and in pursuance o£ a connon 
intent, did, at Nurnberg, Germany-, on. or about 15 llarch 
1946, with malice aforethought, willtllll,T1 deliberatel,T, 
telcaioual,T, wu.awhll,T and with premeditation, kill one 
Konrad Baier, a h'Umall being, b7 shooting him with a 
pistol. 

CHARGE n a Violation of the 58th Article of War. 
Specification 1: {Relates to Mulvaney- onl,T). 
Specification 2a In that Printe. Clifford c. Welco, Detacbmut 

90, 3rd Replacement Depot, 476th Replacemeat Com~, 90th 
Replacement Battalion, did, at Schwabach, Germ&B7, on or 
about 17 July 1945, desert the service o! the United States 
and did remain absent in desertion until he was apprehended 
at Numberg, Germaey-, oa or about 7 Jmae 1946. 



(260) 

CHARGE III: -Violation of the 93rd Article of War. 

Specification: In that PriT&te Clifford c. Welco, ud Printe 
Max K. Mu.lTaney, both of Detachment 90, 3rd ReplaeemE!Jlt 
Depot, 476th Replacement Compaey, 90th Replacement Bat,.. 
talion, acting join~ and in pursuance of a common in.t.ent, 
did, at Nurnberg Germany, on or about 15 March 1946, unlaw
fully enter a store on the comer of Bullmannistrasse aad 
Comenuistrasse, Nurnburg, GermaJ!Y, with utent to commit a 
criminal offense to wit, larceny therein. 

Accused pleaded not guilt," to all Charges and specifications. He was 
foun.d guilt," o:f all Charges and specifications. Erldence of one prerloua 
conviction by special court-martial for absence without lean us intro
duced. He was sentenced to be dishonorably discharged the sel"Yice, to 

, torfeit all pay and allowances due or to become due, and to be contiaed 
at hard labor for the term of his natural life. The rerlewing author
ity apprOTed the sentence, designated the Branch, UJdt.ed States Disc1-
pliluu7 Barracks, Green Hann, New York, as the place of ccmfinement, 
and forwarded the record of trial for action· pursuant to Article ot War 
5ot. 

3. ETidence. 

!.• For the prosecution. 

Oil the night of 16 July 1945, accused and PriTate Yax K • 
.MulTane;y escaped trcm 'the stockade at Schnbach, Ge:rme;y (R. 46, 56). 
Thq both went to Nurnberg, met two girls there and began lirlng with 
t.hell in their apartment.a (R. 46). The7 saw each other from time to time 
until accused was apprehended at the apartment of one of the girls on 
? June 1946 (R. 46, 51, 62). During thia period accused wore ciTilian 
clothes Ol!l at least two occasions (R. 54) and at till.es discussed the 

.idea of surrendering to the military authorities (R. 54, 55). 

<Al. thA night of 14 March 1946, accused and Mulnne;y "wandered out" 
to f'ind a store that the7 could "break in" to steal sane food; the7 
had not selected an.y particular store but "knew of senral places• 
(R. 56); they- selected Holhack• s store on Bull.maastrasse 20, Nurnberg 
(R. 55); entered by- jimmying a window, and rem0"'8d 40 packages of to
bacco, a crat.e of eggs, 25 bars of soap, 2 electric heaters, and other 
merchandise of' a total Talue of about 100 to 150 marks (R. 9, 62) •. 
While carrying their loot to :Mulrcme;y•s abode, Konrad Baier, a Nur:nberg 
c1Tillu. policeman in \mli'orm, stopped accused and li,ilT&1197 for question
ing and MulTane7 described subsequent ennts as follO'WB a 
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They told the policeman that the;r were Americans and llhen he per
sis ted in his questioning the;r asked him if he ns crazy. This made 
him angry and when he reached for his gun., accused stuck his pistol 
in the policeman's stomach. :Mulvaney also drew his pistol and cocked 
1t. They pleaded with the policeman to go away- and MulTaney testif'ied: 

a*** the first thing that I noticed he took his right glOTe 
off and started side-stepping any .from us. With his - the 
side his pistol was on away from us and Welco., he shouldered 
a crate of eggs., I think it ns., and I stuck mr pistol in be
tween my jacket like this., and I reached OTer 1TI1' shoulder to 
get a sack when this man 1'8nt for a pistol. He., I distin-
ctly seen his ann reach for his pistol. I heard his hand. hit 
the holster when I fired on him - I .fired i.Jl his direction." 
(R. 47)~ 

Accused did nqt do arr,- shootia.g (R. 49). Accused and MulTane;r 
dropped their loot and ran f'ran the scene (R. 1.3., 47). The police of'ti
cer died before reachillg the hospital (R. 27) and an Axarninatio• o.f his 
gun showed that it was loaded., 'With the sa!et;r catch in locked position 
(R. 24). Sane of the stolen merchandise was recoTered and identified 
as pro:p3rty taken from Hollnack 1s store (R. 11). 

Fingerprint eTidence was introduced showing that accused's middle 
.fingerprint 11as found on the icebox door at the Holhack store (R. Y,). 

A confession was introduced in eTidence., wherein accused admitted 
his escaping .from the stockade., the breaking into a grocer;r store., and 
the shooting of a policeman. The onl.7 important Tariat.ion betweell ac
cused's confession and the testillony or PriTate .lilulTane;r ns that ac
cused states that he y-elled.,"Jesus Christ., don't shoot• - "When I 19lled 
that., he had already shot fin times.• (Ex. 8). 

2.• For the defense. 

Rosa Mtthr., the girl with lfbom accused liTed at Nurnberg., testi
fied that after the shooting., Mulnne;r had stated that he was the onl.7 
one that fired a:ny shots and that accused had not fired taty shots (R. 64). 

After being adTisad of his rights., accused electf)d to remain sileat 
(R. 65). 

4. '.lhe offenses will be· considered in chronological sequence. 
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!.• The on:cy- eTi.dence or desertion on 17 J~ 1945 was the 
testimOIJ1' or Private MulT81'187 11b".' e,scaped with accused from the stockade 
at Sclnrabach (R. 46, 56). There was other evidence or accused•s appre
hension 01l 7 June 1946 and or his actiTi.ties d.urin~ the interim, all 
or which was corroborated by accused's confession (Pros. Ex. 8). This 
nidence was ample to support the court's findings or guilty or de-
sertion. · · 

b. The corpus delicti or the burglary or Hollnack's store ns 
established b;r the testimony- of the :manageress, Mrs. Wilhelmina Deinzer~ 
Accused's connection with the_ offense was established by the testiaony
of his accomplice, PriTate ~lTaney-1 and b;r his 01IU confession. All 
or the elements or housebreaking nre clearly established. 

c. IIJAurder is the unlawtul JdlJ::lng of a human being with malice 
aforethought. *** :Malice does :aot necessarily mean hatred or personal 
ill-will toward the person killed, nor an actual intent to take his 
lite ***• It may mean *** an intent to oppose force to an officer or 

· other person l.a-.tullJ' engaged in the dut;r or arresting, keeping in 
custoc:cy-, or imprisoning aey person, or the duty of keeping the peace, 
or dispersing an unlawt'ul assembly, proTi.ded the o.rtender has notice that 
the person ~lled is such an officer or other person so emplo79d." 
(par. 148!, Mell). 

Accused's ~ defen.se to the murder charge was the fact that 
he did :not fire aey shots - that the killing was done b;r Prin.te 
llulTaney-. This is :not a valid defense - •one who unites with others 
to commit an-unlawful act *** with il\tent to resist opposition b;r force, 
is as guilty- ·or murder committed by- one of the parties in furtherance 
of unlawful design as the one actually wielding the 118apon" (People T. 

~ 85 Pao. 2d 928). 

~. Tbe defense counsel OQjected to the court's receiving in 
eTidence accused's confession (R. 39) 1 contending that the statemeat was 

· iJlduced b.r al.lowing accused•s •girl friend" to Tisit him in the cell 
block (R. 59, 61, 63). The eTidence ortered in support of this con
tention was aot convincing and the court's action in accepting the coR
.f'ession was fu~ justified. 

!.• The ideRti.f'icati.on o! deceased ,ras not thorough but the record 
contains substantial •Ti.dance .f'ran which the court could reasonab'.q 
1.n.f'er the deceased's identi'Gf (CM l.2486, Herbert, 25 BR (ETO) 223). 

t,. The allied papers attached to the record ot trial show that 
the o!ticer_wba sigaed the charges was subsequen~ appointed as in
wstigating officer. This is an UJ1desirabls procedure but it is :aot a 
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jurisdictional matter and ·did not hjuri0\1811' a.tfect the substantial 
rights o! the accused. This is especi~ true iJl the instant case 1:a 
that. the report of inwstigation discloses a thorOUih inquiry- wu J!ll&(ie 
in full accord with the pronsions o! Article of War 70. (CK 184069, 
Hughe§; CM 200989, Osman, 5 BR 14, 33) • 

5. nie accused is 26 years of age, .arried, and the father ot two 
children. He attended school through the fi.f'th grade and worked there
attar as a coal m:1.Jler and farmer. His cirllian record is clear so far 
as is knollll and he has two preTious courtr-aartial conrlctions- a sa
tence or three months I oon:tinemnt aad forfeiture of $18 per aO!lth for 
three months tor 32 days' AJroL, and a seatence of four JIOlltbat contin..,. 
me:nt and forfeiture o! $18 per lllOllth tor four aontha !or a aubaeq1Jeat . 
16 days• AWOL. His record also· shoYs a 

15 Apr 45 
20 .&;pr 45 
28 Apr 45 

Duty- to AWOL 
.AWOL to Continemeat 
Contillemellt to AWOL 

4 Jan 45 AWOL to Continemeat . 
· 6 Jan 45 Coatiaement to AWOL 
10 Jun 45 J.llOL to Coatin8Dleat 
17 Jul 45 Escaped b,- aa'Willg bar• (Spec. of Chg.II). 

6. · 1'be court wu lagallJ' ooutitu.ted ud bad jviadictioa of the 
person and oftenses. !Jo errors iajurious~ affectillg the h.batantial 
rights of the accused 119N. cormaitted during the trial. A sent.enc• to dea'Ul 
or life imprisonment is mandatory 1q,on conTiction ot a Tiolation o:t Ar
ticle of War 92. Whlle a Unit.ed States Disciplin.arr Barracks was desig
nated as the pl.ace of confinement b7 the appointing authorit., oontinement 
in a penitentiarr is authorised under Article of War 42, IIUrder beini reooe
niztd as an offense o! a cirll nature and punishable b.r penitentiary- con
finement for more than one year 'IUlder Sections 452 and 454 or the United 
States CP1m1nal Code. 

5. 
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WAR IlEPARl'MENI' 
In the Office of The Judge Advocate- General 

Washingto~, D. c. 

JAGH - CM 319392 15 MAY i~47 

UNITED ST.A.TES ) SACRAMENl'O Am MATERJEL AREA 
) 

v. ) 
) 

Trial by G.C.M., convened-at 
McClellan Field, California, 

First Lieutenant EDWARD 
H. BARlSON (0-1642001), 
Air Corps 

) 
) 
) 
) 

2, 3, and 10 December 1946. 
"Dishonorable discharge," 
total forfeitures, and con
finement for two (2) years 

OPINION of the B~RD OF REVJEW 
HOl'TE?SrEIN, SOLF, and &!:ITH.,· Judge .Advocates ---------·------

l. The record of trial in the cue ·or the officer named above bas 
been examined by the Board of Review a?Xi the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused ns tried upon the following Charges aad Speciti
cationsa 

CHARGE Ia Violation of the 58th J.rticle of War. 

Speciticationa In that First Lieutenant Edward H. Barison, 
Squadron .l, 4127th A:r1tr;/ Air Force Base Unit, (Area. Can
niand), did, at McClellan Field, California, on or about 
10 June 1946, desert the eervice of the United States 
and did remain absent in desert ion until he was appre
hended at Los J.naies, Califarnia, on or about 28 

· Septanber 1946. 

CH1RGE IIa Violation of the 93rd uticle of ~. 

Speciticationa In that First Lieutenant Edward H. Bar:lson, 
Squadron A, 4127th Army Air Force Base Unit (Area Can
mand), did, at McClellan Field, California, between 8 
Noveni>er 1945 and 10 June 1946, feloniously embezzle 
by traudulent,ly conTerting_ to his oim use about $1,199.25, 
lawful money of the United States, the property of the Unit
ed States, entrusted to him by the said United States. 
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CHARGE· IIIa Violation o.£ 'the 95th Article or War. (Disapproved 
by the reviewing authority}. 

Specification la (Disapproved by the reviewing authority}. 

Specification 21 (Disapproved by the reviewing authority) • 

.Specification Ja (Disapproved by the reviewing authority). 

Specification 4: (Disapproved by the reviewing authority). 

To the Specification of' Charge I he pleaded "Not Guilty but Guilty of 
absence· without lel\ve" and to Ctarge I he pleaded "Not Guilty but Guilty 
of a violation of the 61st AW." He pleaded not guilty to Charges II and 
III and their Specifications. He was found guilty of Charges I and III 
and their Specifications and guilty or Charge II. Of the Specification 
of Charge II he was found guilty except the words "about $1199.25, n and 
substituting therefor . the words "about $526.75". of the excepted wards 
·not guilty, and of the substituted words guilty. No evidence of any 
previous convictions was introduced. He was sentenced "to be dishonor
abzy discharged, to forfeit all pay and allowances due or to become due, 
and to be confined at hard labor * * * for four and one-half (d·) years. 11 

The reviewing authority approved only so much of the findings of guilty 
of Charge I and its Specification as involves a finding of guilty of 
absence 111.thout leave in violation of irticle of War 61, · and disapproved 
the f'iixlings of' guilty of Charge III and its Specifications. He approved 
only so muc~__of the sentence as provides for "dishonorable d1scharge, 11 

forfeiture of all pay and allowances dl.S or to become due, and confine
ment at hard labor for two years, and forwarded the record of trial for 
action under .lrt'icle of War 48. 

J. The evidence for the prosecution and the court pertinent to 
the approved firxiings of guilty is summarised as follows a 

Specification of Charge Ia Accused was identified as a first lieu
tenant, Air Corps, assigned to Squadron .l, 4127th Army .lir Force Base 
Unit (1rea Command) (R 12, 46}. The beginning of accused's unauthorized 
absence on 10 June 1946 is sharn by morning report entry (Pros Ex l) and 
that-' he was returned to military control at March Field 2? September 1946 
by oral stipulation in open court between prosecution and defense counsel 
(R 15). 

Mr. Knox E. Weaver, a Los A.ngeles, California, Police Officer of the 
Hollywood Police Station, testified that on the night of Z7 September 1946 
he received a ,call at the Hol~od Detective Bureau to go to the vicinity 
of Hollywood and Vine in front of Mike Lyman's Restaurant, that there was
a person selling papers there who was a lieutenant in the J.rmy J.ir Corpe, 
who was AWOL; that witness went ·to that address and saw accused sitting on 
a box in front of a stack of newspapers; that witness walked up behind ac
cused and said, 11Barison.11 He stated accused got up and turned around and 
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said, "You ha.ve made a mistake," and witness then said, "We have information 
that your name is Barison and that you are A.WOL- from the Army," than accused 
said, "That is right, you •ve got me •11 

Witness put accused in "the car" and took him to the corner or Holly
wood a.nd Vine, let hiln "check in" his papers and took him to the Hollywood 
Police Station. A.ccused told witness he was AWOL since about 10 June. 
Witness turned accused over to an MP Corporal at 1250 North l!ain Street. 
Witness stated at the time of the arrest accused was wearing a suntan shil1; 
and of.tieer 's trousers with only regular brown buttons and no insignia on 
the collar or anything to show his rank or connection with the A.rmy,; he 1tas 
not wearing a cap. Witness stated accused showed him a card bearing his 
name, serial number, and rank (R l~). 

Specification of Charge IIa The accused was appointed Chief, Enlist
ed Mess Branch, Service Installation Section, McClellan Field, California, 
on Jl Octooer 1945 by verbal orders o:t the Chiet, Base Service Division at 
that field. This appointment was confirmed and made of record by- Base 
Service Divisi-on Instruction No. 201-13, 5 November 1945, Sacramento Air 
Technical Service Command, Base Service Division, McClellan Field, Califor
nia (R 16; Pros Ex J}. The accused's duties included being in charge of 
the consolidated mess at McClellan Field at 'Which individuals authorized 
to mess separately were furnished meals at the rate of $.25 per meal (par 
42A, iR 35-6660) •. Under the procedures in etf'ect at McClellan Field, cs.ah 
received for meals at the consolidated mess wu initially deposited to the 
credit of the Rations Collection Fund in ~he Bank o:t America, North 
Scramento Branch, National Trust am Savings issociation, as temporar7 
depository- fer the fund. At some time duri~ the following month a check 
for the total collections far the previoua month n.s drawn on this account 
payable to the Treasurer of the United States. This check was then de
posited with the Station Sales Officer through the Unit Personnel Officer 
(R 43) • 

I 

When persormel authorued. to inees separateq ate at the consolidated 
mess, Sergeant Flock collected $.25 per meal and turned the money OYer to 
Sergeant Weiss, who counted and checked the moner and signed the Dail1 
statement of Boarders (R 50-56; Court Ex V, R 82J. The mess sent a Daily 
Ration Request showing the meals collected :tor on that day, to the Unit 
Pereonnel Officer. The Unit Personnel Officer, in turn, made up a daily 

'consolidated Ration Request which ns transmitted to the Station Sale~ Of
ficer (R 48). i sum equivalent to the monthly collections was paid by
the accused to the Unit. Personnel Officer for the ~onths o! February 
1945 to April 1946, inclusive (R 46-47). During the month of May 1946, 
2,175 meals were served and during the first wek o! June, 457 meals were 
served for which the Unit· Pers onnal Officer· received no payment fran the 
accused (R 48) • 

Prosecution and defense stipulated accused paid to tM Unit Persomiel 
Officer the complete amounts collected tor cash meals for the months as 
herein belo,r tabulated (R 76J Court Ex I) 1 
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"November, 1945 ••• • ••$~.25 
December, 1945 •••••• 176.50 
January., 1946 •••••• 209.00 
February, 1946. •. •. • 171.25 
March., 1946, ••• • • • 329.50 
April.,. 1946. • • •• • 571.50 

"That the total amount cf cash represented by the 
Statement of Boarders, available for review, admittedly 
incomplete and not numbered consecutively, amounts to 
~673.50 fer the period l May through 7 June 1946. 

11That the total amount of cash represented by the 
Consolidated Ration Requests, available for review, 
which are compiled from informal memoranda, and are 
not an original record; amounts to $658 for the period 
l May through 7 June 1946.11 

Prosecution Exhibit 11 reads as follOW!'I a 
' IIHEADQUJ.RTERS PBS,3i gmw 

S!CR!MENJ'O 1m TECHNICAL SERVICE CQ.DJAND 
McClellan Field, California 

JO October 1945 

J/ia.nager 
Bank of America 
North Sacramento Branch 
North S'!-cramento, California 

Dear S:ir1 

This letter will authorize you to honor the signature 
of 1st Lt. Edward H. Bari.son to sign checks made payable to 
the Treasurer. of the United States fer the account carried 
1n your bank as Ration Collection,, Base Mess, McClellan 
Field, California, due to Chief Warrant Officer Olin T. 
Flynt leaving the serv1ee. 

For your information both the outgoing custodian., 
Chief Warrant Officer Olin T. Flynt, and the new custo
dian, 1st Lt. Edward H. Bari.son., have af.tixed their 
signatures below. 

/s/ Olin T. Flynt
/t/ OLIN '1'. FLYNI', CWO, tSA 

Former Custodian 
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/s/ Edward H. Barison 
/t/ EDWARD H. B.A.RlSON, 1st Lt, AC 

New CuBtodian 

/s/ P. c. Wilders 
/t/ P. c. WilllEPS 

Colonel, .Ur Corps 
Deputy for Personnel (T-1) 1 

The signature ot accused to Prosecution Exhibit ll was identified b;r 
Mr. Sherwood MOITill, prosecution's handwriting expert, :t'rom comparison 
with the signature on accused's ID A.GO Identification Card (Pros Ex 10; 
R :39-40). The original ot this exhibit was further identified, and the 
:tact that it came into the possession of the Ncrth Sacramento Branch, 
Bank o:t .America, National Trust and SaviDgs Association, was testified 
to by Mr. v. M. Caselli, ita usistant Cashier and Operations 0.f'ticer. 

Mr. Caselli testified that the "Rations Collection Fund Account• 
1IU maintained 1n the North Sacramento Branch, Bank of America, Nati.anal 
Truat and SaTings issociation (R 21). He identified a complete tran
script of this account from 16 October 1945 to l June· 1946, inclusive, 
which was receiTed in evidence as Prosecution Exhibit 4 (R 2:3-,24). 

Proeecution Exhibit 4 shoe that as of the cloee of business 11£ay
1946 the bala.Dce of the Ration Collections .lccount on depa,it in the 
North Sacrdlent.o Branch, Bank of America, National Trust and Savings 
Association, amounted to i,44.75; that as of 2 Mq 1946, a deposit o.f' 
$626.75 waa credited thereto, thereby raising the balance to. the S\111 

ot ~71.50; that on 21 Vay 1946, a check in the amount of $571.50 na 
honored against this accO\lllt thereby reducing the balance as ot the · 
close o:t business on 21 Kay 1946 to $100; and that on l June 1946, a 
charge o:t $626.75 was made against tlw! aoooant, thereby oftrdrning 
the same in the amount ot $526.75. · 

_ llr. Caselli, identified Prosecution Exhibit 5, a check 1n the 
amount ot $626.75, payable to the order ot •Cash,• indOl"sed "Rations 
Collection, Base MeH, McClellan Field, Lt. Edward H. Barison, 01 
642 001, • purportedlJ' drawn by the accused against the ,U,St Natiom.l 
Bank ot Clearwater, Clearwater, norida, and dated 15 May 1946 (R 25-
27) • He testified this check was taken in for depoeit by the North 
Sacramento Branch, Bank o! America, National Trust and SaTings issociat~on, 
credited to the account o.f' the Rations Collection Fund and forwarded to 
the the drawee bank tOl" ~ysent but wu returned by that bank marked 
•Not Good When Px-ese~ted.1 He explained this meant •not su:ttieient tunds 
to cover it," and that the North Sacramento ~ranch, .Banlc o:t J.Mrica, -
National Trust and SaTings issociation then charged 'this check back to 
the account and returned the cheek to the depositor with an •advic!t 
sliP" (Pros Ex Sa) with the signature ot the witness thereon and the,. 
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not.ation 11Ref'er to Maker.• The ntness explained •Reter to Maker" usually 
means not. sut!icient tunds (R 2~). This witness testified that .the 
returning., unpaid., of the check tar $626.?S by the drawee bank and the 
subsequent charging back ot it to the Rations Collection Base Mess le
count caused the- overdraft ot $526.?S. 

ProHcution's handwriting expert., Jlr. Sherwood MorrUl, identifi~d 
accused's signature to Exhibit S., the $626.?S check (R .'.39). The witten 
signature 1 Lt Edward H. Bari.Bon., 01 642 001., • to the indorsement on tbe 
back of' Prosecution Exhibit S was not. ide:irt.Uied. 

· James if. s. ilynrd, Vice-President of' the First National. Bank ot 
Clearwater, Clearwater., .Florida, testified by deposition (Pros Ex 12) 
that at all times on and after the close ot business 23 1pril 1946 the 
accused's personal account ·in that bank was ~erdrawn $lle40; that as 
ot 21 May 1946., a check against said account purparted'.cy drawn by the 
accused was presented far payment in the amount ot $626.?S., which wu 
returned marked "Not Sufficient Funds.• 

The check book· of' tbe "Rations Collection, Bue Mess.,• apparent~ 
used b;y the accused., which was admitted in evidence nthout objection 
a.s a part of' Court Exhibit V, though never proper~ identified by- any 
witness, baa passed therein a· check purportedly signed by- the accused 
reading on the .face thereof as follows a 

I 

"This check is 1n payment o! 90-1343 North Sacramento Branch 90-1343 
an obligation to the United Bi.NI OF AMERIC1. 

~': States am must be paid at 
·· par. N. P. 

National Trust and 
Savings Association No. 

, North Sacramento, Calif'., ~ 14 1946 
' ' 

P~ to the Czder ot Treasurer ot the United States $57l22.. 
. 100 

Five _Hundred Seventy- ODe and------------~ Dollar• 
100 

RATION COLLECTI0?6 
BASElSSS /e/ Edward H. Bari.Bon lat Lt J.C• 

and indorsed on the back thereof as follows a 

•Far Credit to the 
TRE.AStmER OF THE UfflED STATES 
May-1? 1946. 
SALES OFFICER 
McCIELIA?f FlEID I CALIF•.. 
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Pay to the order of 
BANK OF AMERICA 
NORrH SAC~Nl'O BRJ.NCH 90-134.3 
For Credit to the 
TREASURE..~ OF THE UNm:D STA.TES 
May 20 1946 · 
Disbursing Officer, u. s. ARMY 
McClellan Field, California" 

Thia check bears the perforated cancellation o.r the baJ:llc"t "Paid !! 21 46.• 

4. The evidence tor the defeDSe pertinent to the appr0'9ed findings 
ot guilt:, is swmnarized as follows a 

As to the Specification ot Charge Ia . It was stipulated, between ao
cuaed., his counsel, and the pi-osecution, that it Ralpb Golden, nns vendor, 
Hollywood and Vine, Hollywood, Calitornia, were present, he would testify' 
under oath, as follows a 

"On or abwt 14 June 1946 Lt. Bariaon and I en
gaged in a conversation on the cCIE"ner of Hollywood and 
Vine concerning 'ta:/ recent discharge .tran the service 
and the type or work that I was engaged in. A.t the 
time he was dressed in uniform with th~ insignia ot a 
lst Lieutenant 1n the .lr'11'q A.1r Forces. I do not re
call whether 0E" not he told me bis correct name• (Det 
Ex EJ R 58). 

- . 
It was stipul&ted between the accused, his counsel., and the ireeecu-

tion that it William Buxley, Area Representative, Los A.ngeles Times, Los 
A.ngeles, Calitornia, were pr-esent, be would testify under oath., as tollona 

"Lt. Edward Barison on 0E" about 15 J,me 1946., applied 
tar work at First and SJring Street., Headquarters, Los 
Angeles Times., under the name ot Lt. Edward Bari.Bon and 
was placed in a position the same day. At the time he 
requested a position., he was dressed 1n A.nzr:, sun tan pants, 
shirt, and cap., ldth insignia or a lat Lieutenant, Anr¥ 
A.ir Forces. I told said Lt. Barison that, !CIE" matters ot 
app:,arance, he should remove his insignia., to which Lt. 
Barison agreed" (Def Ex FJ R S8). 

The defense introduced in evidence an inventory ot the personal et
!'ects ot the accused (Def Ex G; R 60)., found in his quarters at li!cClellan 
Field on 14 June 1946, including among other things two brief casee con
taining personal ~pers, ~ assortment o.r pipes and smoker's articles, 14 
keys., miscellaneous toilet articles, fou:atain pen, a considerable quantity 
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of underwear, socks, handkerchl.e fs, one field jacket, one blouse with 
?/.ajar's insignia, 12 pairs of Officer's trousers, one battle jacket,14 
Officer's wool shirts, 14 cotton shirts, six pair of trousers, cotton, 
pajamas, numerous book.-3, two footlockers, canvas traveling bag, and a 
radio. 

A letter of commendation from the 701st Army Air Force B·ase Unit, 
?!cCJAllan Field, California, dated 20 Decembf\r 1946 wherein accused was 
com'!Sooed for the nsuperior quality and continuing fine adminstration of 
the EM !less #J,a bearing a commendatory first irxl.orsement signed by Brig
adier General A. w. Vanaman, Commanding General, Sacramento Air Technical 
Service Caron.and dated 27 February 1946 was received in evidence as Defense 
Exhibit H (R 61) • . 

A photastatic copy of accused's W' Officers Qualification Record, 
WU, AGO Form No. 66-.2, was received in evidence as Defense Exhibit I 
(R 62). This exhibit shows the accused •s military_ and civilian record 
to be substantially as sw.rnarized in paragraph 8 below. 

. 5. The record of trial is legally sufficient to support the find
ings of guilty of tm SpecUication of Charge I as approved by the re
viewing authority. 

6. With respect to the Specification of Charge II, the accused was 
convicted of embezzlement, between 8 November 1945 and 10 June 1946, by 
f'ra~dulently converting to his own use about $526.75, lawful money of the 
United Stat~, property of the United States, intrusted to him by the 
United States. 

DEmbezzlement is the fraudulent appropriation of 
property by a i:erson to whom it has been intrusted or 
into whose hands it has law.fully come" (MCM 1928, par 
1491, p 17.3). 

The elements of iroof as discussed in the Manual for Court&-lfartial 
area 

"(a) That the accused 1ra.s int rusted with certain 
money or property of certain value by or for a certain 
other p:irse11, a.s alleged; (b) that he fraudulently ·con
verted or appropriated such money er property; and (c) 
the fa~ts and circumstances showing that such conversion 
or appropriation was with fraudulent intent" {MCM 1928, 
par 1491, p 174). 

In discussing the iroot of embezzlement Winthrop stated in parta 

\ 
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"The receipt and possession of the property will 
commonly be shO'lfn by the accounts, returns, etc., of 
the accused, by tre testimony of the officers or other 
p:3rs ons by whom the money or other prop:3rty was trans
ferred, delivered or paid, by the testimony of·the 
public depository, or by the open possession and use 
or disposition by the accused of the proi:erty as prop
erty or the United States. 

"The fact of the .fraudulent conversion in embezzle
ment may be evidenced by the absconding of the accused 
with public funds*** by the rendering by the accused 
of a false return or account*** in which a fictitious 
balance 1s rrade to appear. 

"* * * a conversion may be presumable from an * * * 
exhibit ma.de of such moneys, affected by bonmring money 
.from other officers or p:3rsons to represent, for the 

· moment, an amount of funds which should be j_n the posees
sion, but have in fact been illegally used and is in 
deficit" (Winthrop, Military Law & Precedents, 2d Ed 
(1920, Reprint), p 705-706). 

In the instant case it was established by competent evidence that 
the accused was in charge of the consolidated mess at McClellan Field, 
California, where individuals author~ed to mess separately fire fur
nished meals at the rate of $.25 per meal (Par 42.!, AR 35-6660). The 
receipts far euch meals were the property of the United States aJXl as 
such were intrusted to the accused who was under a duty to account for 
such funds monthly. 

The receipt and possession of proceeds fer paid meals at the con
solidated mess in the amount of $571.50 during the month of ·Airil ,ra., 
established by stipulation· (Court Ex I) and by the accused's Certificate 
of Ration Money Collections, April 1946 which was received in evidence 
as a part of Court Exhibit V. The accused purported to account for this 
~um and reimburse the United States by a check for $571.50 drawn on the 
Bank of America, North Sacramento Branch, which was the temporary de
pository for the Rations Collection.1ccount. 

The accused's conversion of the funds in question may be inferred 
from the following tacts a 

As of the close of the depository bank's business on 1 1lAy 1946, the 
balance of. funds of the Rations Collection Base 1'ess account stood at 
$.44.75. The evidence is clear that the accuseiraised the balance ot this 
account to $671.50 on 2 May 1946 by depositing his personal check for 
U,26.?5 drawn against his account with the First National Bank ot Clear
water, Clearwater, Florida, to the credit ot the Rations Collection 
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Account. The accused's.deposit of his personal check to the credit of 
the Rations Collection account created a fictitious balance of $671.50. 

The court was warranted in inferring that $526.75 was the amount 
of public funds which should have been in the possession of the accused 
as of l May 1946 but which had in f'act been illegally used and was in 
deficit. 

The amount found to have been embezzled, $526.75, may be determined 
by substracting from the $571.50 due on l May 1946, the sum of $44.75, the 
true balance on deposit with t,he depository, before the accused deposited 
his personal check drawn on an already overdrawn bank account. 

It is, of course, immaterial that the check drawn to the order of 
the Treasurer of the United States in the amount of ~571.50 was in f'act 
honored by the North Sacramento Branch, Bank of America, before that 
bank received notice that accused's personal check had not been honored 

. by the Clearwater, Florida Bank_. 

A set of facts similar to those in the instant case was considered 
by the Beard of Review in CM 192128, Strickland, l BR 329. The accused 
in that case, a post exchange officer, was in need of funds for a Jriva.te 
business transaction and used po&t exchange funds to cash a ~,000 check 
drawn on his personal account. At the tine the accused cashed his own 
check, 9130 a.m. and until 3145 p.m. on the sas, day there were insuffi
cient funds in the accused's account to cover the $2,000 check. At about 
2130 p.m., on the day in question the acctl8ed made a deposit of approxi
mately $6,000 to the credit of the post exchange fund in the same bank. 
His om check fer $2,000 was one of the items of the deposit. At that 
time the accused sought to borrow i2,500 .from the same bank, which he 
expected to deposit to his own account., thereby covering the $2,000 check., 
but the bank refuse::! to lend the money. Thereupon the accused informed 
the bank of the overdra~ of his personal account, arxi requested them to 
secure the money by cable on the following day. The bank refused to wait 
until the following day, but the accused was informed that he might make 
a deposit to cover his overdrafi up to 4100 p.m. that same day. At ·3145 
p.m. the accused had borrowed i2.,500 !ran other sources and covered the 
overdraft by depo!!iting this amount to ·the credit of his ~rsonal account. 

In sustaining a firxiing of guilty of embezzlement the Boe.rd of Re
view statedz 

11 Had this ($2,000) check been good, it might not have 
borne the criminal taint, * * * but the check was :m reality 
known not to be worth its face value at the time it was 
turned.over in lieu .of cash, for accused had in the bank 
insufficient funds to pay it. Whatever may have been his . 
purpose with respect to covering the check ar his confidence 
that be could cover it,* * * the check was not actually a 
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valuable consideration for the payment of the money and 
was known not to be * * * The testimony * * * shows * * * 
that he intended i;romptly to restore the amoimt api;ro-
i;r iated, and that he did restore it after a lapse of five 
or six hours ***Such good acts are not a defense * * * 
Accused's acts are none the less embezzlement.• 

The circumstances or the case., including the accused's actual short-· 
age, the concealment of that fact by means of a bad check, and the accused's 
subsequent absence without i;roper leave establish.. beyond a question that 
the accused's conversion of the mess funds was with fraudulent intent (Whar
ton's Criminal La,r, 12th. Ed, Sec 1302, 1313, and cases cited therein). 

In view of the for~going authorities· we are of the opinfon that the 
record of tr:!.al is legally sufficient to support the court's findings of 
guilty as to Charge II and its Specification. 

· ?• The court sentenced the accused to be 'tiishonora't?ly discharged 
the service.• Ina~much as accused is an officer his sentence should have 
been dismissal. It has been held by the Board of Review that "dishonor
able discharge" and "dismissal" Sl"e legal equivalents. The sentence 
although inartful is in legal effect a sentence to dismissal and was 
properly approved as such by the revie,ring authority (CM 249921, Uaurer, 
32 BR 229; CV. 2?1153, Karsonoff, 4h BR 61, 68). · 

s. The accused is 40 years old, maITied, and contributes to the 
support of l)is parents. He is a high school graduate. He enliated &1 
a p:-in.te on 6 March 1925 and served in Ha,raii until 15 Sept,Hber 1932 
'When he ns discharged cy purchase as a f:1rst sergeant. His civilian 
occupation was that ot fi ..l.ing clerk in an accO\lllting office and sales-

\ man of electrical ~· ,a,ppliances, He re~nlisted as a irivate on 4 June 
1942 and was graduated !ran the Signal Corps Officers Candidate School 
and commissi-oned as a second lieutenant, Army of the United States, on 
20 February 1943. He was promoted to first lieutenant on 31 March 1944. 
His manner of performance of duties was rated as excellent from 28 March 
1943 to S November 1944, very satisfactory from 6 November 1944 to 31 
December 1944, excellent from l January 1945 to l2 February 19/+h, and 
very satisfactory trom 13 February 1946 to 13 June 19/+h. 

9. .A.ttached to the record of trial are recommendations for clemency 
addressed to the reviewing authority .trom the assistant defense counsel, 
t,ro other officers who are familiar with accused's service and.character, 
and a recommendation for clemency signed by Cha.plain (Major) Estes L. 
lewis, Staff Cha.plain, Sacramento Air Materiel Area, based on accused 1s 
exailent service for t118lve years aoo his apparent repentence. By .first 
indorsell:!ent to the latter recommendation., Colonel IA3slie E. Martin., Act-· 
ing De~ty for Base Services.,Sacramento Air 1lateriel:Area., indicated his 
non-concurrence in the Chaplain's recamnendation. In his review the 
start judge advocate strongly reco.:mne.nded that the execution o! the sen
tence be suspended in view of the accused's i;rior excellent service and 
otmr circum..~tances. · 

11 
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By letter to The Juege Advocate General dated 20 March 1947, the 
reviewing authority advised that since the trial the accused had made 
restitution for all known cefalcation including amounts due the North 
Sacramento Eranch, Bank or America. He further stated that although · 
the accused was ·round guilty of embezzling $526.75 he made restitution 
to the United States in the amount of $1199.25 the amount alleged to 
have been embezzled. He also made full restitution in the amount or 
~90.00 to cover the four fraudulent checks 'Which were the subject or the 
four specifications of Charge Ill, the findings or guilty or which bad 
been disapproved by the reviewing authority. 

' 
10. The court was legally constituted and bad jurisdiction of the 

person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed duri~ the trial. In the opinion or 
the Beard of Review the record of trial is legally sutticient to support 
the findings or guilty and the sentence as approved by the reviewing 

. authority and to warrant confinnation of the sentence. A sentence to 
dismissal, total forfeitures, end confinement at hard labor ror two years 
is authorized upon a conviction or violations o! Articles of War 61 and 
93. 

.# 

. . ' 
,·....,_.. ·-_,.___:.-_·_...,--..~.......,.._.,..,.·.__..-.__,Judge Advocate 

12 
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JAGH • CM 319392 1st Ind 

JUN 4 1947WD, JAGO. Washington 25, D. c. 

T01 The Under Secretary of War 

l. Pursuant to Executive Order No. 9556,dated 26 May'l945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case or First Lieutenant Edward H. 
Barison (0-1642001), Air Corps. 

2. Upon trial by general court-martial this officer was tound 
guilty of desertion from 10 June 1946 to 28 September 1946. in violation 
of Article of War 58 (Spec. of Chg I), of embezzling $526.75 of publio 
funds in violation of Article of War 93 (Spec of Che II). and of 
fraudulently making and uttering four checks in the total amount of . 
$90.00 with insufficient funds in the bank for the payment of said checks. 
in violation of Article of War 96 (Chg III. Specs 1. 2, 3, 4). No 
evidence of~ previous conviction was introduced. He was sentenced 
"to be dishonorably discharged," to forfeit all pay and allowances due 
or to becane due. and to be confined at hard labor tor tour and one-
halt years. The reviewing author!ty appr·oved. only so much of the 
findings of guilty or Charge I and its Specification aa involved a finding 
of guilty of absence without leave in violation of Article of War 61. 
He approved the findings of-guilty of C!la,rge II and its Specification 
and disapproved the findings of guilty of Charge III and the specifications 
thereunder. He approved only so much of the sentence as provides for 
"dishonorable discharge•. total forfeitures, and confinement at hard 
labor for two years, and forwarded the record of trial tor action under 
Article of War 48. · 

. s. A summary of the evidence m~ be found in the accompaJJ;ying 
opinion of the Board of Review. The· Board ot Review 1a of the opinion 
that the record of trial is legally sufficient to support the findings of 
guilty•and the sentence as approved by the reviewing authority and to 
warrant confirmation of the sentence. I concur in that opinion. 

The accused waa Chief of the Enlisted Mesa Branch, Service Inatallationa. 
McClellan Field, California, and aa such was in charge of a consolidated 
mess where individuals authorized to mesa separately were furnished meals 
at the rate of $.25 per meal. Under the operating procedures in eftect at 
McClellan Field it was the accused's duty to account monthly for the receipt• 
of' the consolidated mess to the Unit Personnel Officer and to deliver a sum 
equivalent to the collections to the U1;1it Personnel Officer. who in turn waa 
to deliver it to the Sales Officer for eTentual deposit to the credit~ the 
Treasurer of the United States (par 42.!,• AR 55•6660). Cash received during· 

15 
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each month was,tEl'!lporarily deposited to the credit or the R~tions 
Collections Fund in the Bank of America, North Sacramenio Branch, National 
Trust and Savings Association. Sometime after the first day of each month 
it was the accused's duty to draw a check against this account covering the 
receipts for the provious month sn4 deliver it to the Personnel Officer. 

The receipts for meals served in the consolidated mess during lpril 
1946 amounted to $571.60. On 1 May 1946 the bank balance of the Rations 
Collection!J Fund stood at$4.4.75: The accused raised the balance:or this. 
account to $671.60 later in May ·"by depo;iting his personal check· for 
$626.75 drawn against his account with a Clearwater, Florida, bank to 
the credit of the Rations Collections account. At that time the accused's 
personal account was overdrawn by $11.40 and the accused's personal check 
was not honored by the Clearwater Bank when presented for collection. The 
court found that the acoused·had embezzled $526.75, the amount of the 
deficit in the Ratibns Collections Fund as of 1 May 1946. 

On 10 June 1946 the aocused absented himself without leave from his· 
command at McClellan Field, California. On 28 September 1946 he was 
a~prehended at Los An~eles, California, while vending newspapers on a street 
corner. 

4. The aooused is 40 years old and 'had served in the Arnry as· an 
enlisted man for approximately eight years and as an officer for ipproxima.tely 
four yea.rs. 

5. A1fta.ohed to ·the reoord of trial a.re rec0111mendations for clemency 
addressed to the reviewing authority from the assistant defense counsel, 
two other officers who are familiar with accused's service and oharaoter, 
and a recOl!IJllendation ~or clemency signed by Cha.plain {Major) Estes L. 
L~s, Staff Chaplain, Sacramento Air Materiel Area, baa6d on accused's 
excellent service for twelve years and his apparent repentence. By first 
indorsement to the latter recommendation, Colonel Leslie E. Martin, Acting 
Deputy for Base Services Sacramento Air Materiel Area, indicated his non• 

, concurrence in the Chaplain's recanmendation. In his review the start 
judge advocate recommended that the execution of the sentence be suspended 
in vie~ ot the accused's prior excellent service and other circumstances. 

By letter to The Judge Advocate General dated 20 March 1947, the 
reviewine authority advised that since the trial the accused had made 
restitution tor all known detalcatibns including amounts due the North 
Sacramento Branch, Bank or America; He f'urther stated that although the 

~ accused was found guilty of embezzling $526.75, he made restitution. to 
the United States in the amount or 11199.25 the amount alleged to have 
been embezzled. He also made full restitution in the amount or $90.00 
to cover the four fraudulent checks which were the s',lbject of the four 
specifications of Charge III, the findings of guilty of which had been 
disapproved by the reviewing authority. · 
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6. The accused haa a creditable mil1tary record and baa made tull 
restitution for all lcn0W?1 defalcation• including those ot wh~ch he waa 
not round guilty and those or which findings of guil-ey were diaapproved 
by the reviewing authority. I recan.mend that the aentence u modified 
by the reviewing authority be ool'lf'irmed, that the period of continement 
b.e reduced to one year, that a United Statea diaclplinaey barraclca be 
designated as the place of confinement, and that the seutence aa thus 
modified be carriecl into execution. 

' ' 
7. Incloaed is a form ot action designated to oarr,r the toregoi?Jg 

recomnendationa into ettect, should such reoamnendationa meet With yaur 
approval. 

CK 319392 
•

2 Inola 1'ROMAS 11. GREE?l 
• 

l Record or tri&l Kajor General. 
2 Form or action ?he Judge AdTocate General 

·.·.·--
I a.c.M.o. 213, 11 June 19L9). 
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w..Jt DEPARTMENl'In the 0.ffioe of The Jw.ge Advocate Genera.l (281) 
. Wa.ahington 26, D.- c. 

JA.GK - CM 319411 
27 MAR 1947 

UNITED STATES ) FIFTH AIR FORCE 
) 

v. ) Trial by G.C.M., convened at Tokyo, 
) Japan, 29 October 1946. Diemissrl. 

Seoond Ueutenant RICHA.RD ) 
A. MEYERS (0-2080748), Air ) 
Corpe. ) 

OPINlONo.fthe BOARD OFREVIElf 
SILVERS, .MoA.FEE and ACKROID, Judge Advooatea 

1. The Boe.rd of Revie1r has examined the record of trial in the case 
of the officer named a.bove and submits this, its opinion, to lhe Jw.ge 
Advocate General. The trial herein was upon a rehearing. At a former 
trial the sentence of dismissal wa.s vacated by the appointing authority 
and the cue waa remanded .for further action in aooordanoe with the provi• 
lions o.f Article of War sol. 

2. The accused was tried upon the .following charge and specifica
tions a 

I" 

CHARGE. a Violation of the 96th Article of War. 

Speoifioation 1a· In that Second Ueutenant Richard A. Meyers, 
Headquarters Squadron PACUSJ., did at Fort William McKinley, 
P.I., and Chofu Airdrome, Japan, during a period from. about 
16 April 1946 to 20 June 1946, wrongfully and repeatedly 
impersol'l8.te and hold himself' out to be a pilot in the .A.nrry 
of the United States by wearing pilot a.nd senior pilot wing• 
on his uniform. 

Speoitioation 2a In that Second Ueutell&Ilt Riobard A.. Meyers, 
Headquarters Squadron, PACUS.A., not a rated pilot, did at Fort 
William McKinley, P.I., atid Cho.fu, Japan, a.nd in V!Lf'ious other 
places within the area of.operationa o.f Pacific Air Command 
'during a period of from about 16 April 1946 to 20 June 1946, 
wrongfully and without authority ca.use him.self to be checked out 
u pilot and oo-pilot of various United States aircraft and 
imder the guise of instructor pilot, pilot, and co-pilot did 
participate in various flight• in the oapa.oity stated, thereby, 
endangering 11 vea and propert7. 

He pleaded not guilty to Specitioation 2 and the charge but guilt)' to Speol• 
.fication 1 of the charge. Although the defense insisted that such pleu 
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stand, the court•m.a.rtial proceeded as if upon plea.a ot not guilty to both 
specifications and the charge. He was found guilty of the charge and 
Specification 1 thereof and guilty of Specification 2 except the word• 
1120 June 194611 substituting therefor the words "i3 June 1946," and ex
cepting the words, "cause himself to be oheoked out as pilot and co-pilot 
of various United States Aircraft, 11 aIXi except the words 11instruotor 
pilot." No evidence of a.ny previous oonvi ction was introduced. He wu 
sentenced to be dismissed the service. The reviewing authority approved 
the sentence and forwarded the record of trial for action under Article 
of War 48. 

3. Evidence for the prosecution 

From sometime before the month of April through the month of June 
1946 the accused, who was communications officer and provost marshal of 

· his assigned organization, wore pilot's wi:cgs or senior pilot's wings on 
his uniform and this ciroUlllStance caused the personnel of his organization 
to assume that he was in fact a rated pilot (R. 9,14,16,19,24). · 

The accused was listed as pilot on the flight record of a tlight from 
Manila, P.I. to Chofu, Japan, on 7-8 June 1946. First Lieutenant Ray 
Sitton was listed as co-pilot and First Lieutenant Keith H. Spiker aa in
structor pilot. The plane was a. C-46. Vilule in the air the plane was "on 
auto-pilot most of the time. 11 (R. l6-2i) 1 The .flight report• (ilF Form l) 
were received in evidence without objection by tbs defense and shOW' the ac
cused as pilot. However, Lieutenant Sitton testified that on this trip the 
accused acted a.a co-pilot and that Lieutena.nt Spiker actually flew the plane 
(R. 16,22J Pros. Exs. 2,3). 

First Lieutenant Edward H. Risher, assistant operations officer a.nd 
flight inatruotor.ot Headquarters Squadron PACWA, ·testified that he had. 
made two .flights with the aoo~ed, on both of which flights a.caused wa.1 
recorded as a pilot. One flight occurred "a.bout Maroh",1946, in a C-47. 
Witness .flew as an instructor-pilot and accused, who wa.a oommunicationa 
offioer of the flight eeotion, checked the radio at Niohol'• Field. No 
other pilots were present in the plane. Checking the radio was the purpose 
for the tlight. Air Foroe regulations required that there be both a pilot 
and a oQ•pilot 011 multi-engined a.irora.tt. :the other flight occurred on or 
about 23 June 1946 at Cho.f'u (Japan) when the aoouaed asked the witneu to 
"oheolc him out" in an L-5 aircraft. Lieutenant Risher ~ooompanied. him on 
this ~light as instructor pilot and helped him make the take-off and land-
ing (R. 8•14)•. The flight report ahowing a.caused logged aa pilot wu ad
mitted in nidenoe w1 thout- objection and marked Proaeoution Exhibit l (R. 14). 
After this flight Lieutenant Ri1her concluded that the aocuaedwaa not a pro
tioient pilot because ot hi• inabilit7 to land the plane (R. 10). 

Major Richard Goree, Commanding Offi oer ot the PACUSA. Flight Lim, tea• 
tii'ied that tbs aoou1ed wu under hi• command in June 19461 that he obHned 
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a.ooused wearing senior pilot' a wings and that he had made .flight• in the 
oa.paoity of pilot, oo-pilot and navigator. Major Goree further stated 
that aooU1Jed wu rated a.a a. navigator, that he waa not qualified or 
authorized to fly in the oapaoity of pilot, oo-pilot or inatruotor pilot 
(R. 24). 

4. For the defenae 

The a.ooused, a.fter being &dviaed of hia right• a.a a witne11.tleoted 
to rems.in silent. 

On cross-examination of Major Goree it was proven that aoouaed. had 
a superior rating for the per.formanoe ot hia d.utiea aa 00D111unioationa 
officer and provost ma.raha.l and that he wu being oonaidered for promotion. 

No .further material evidence was preaented by the defense. 

6. The court recalled First Lieutenant Risher,who teatified aa tollowu 

"Q. l'Jill you pleue tell the court agaiIJ, what oauaed you to take 
the a.ocused out a.a student pilot? 

11A.. I wa.a approached by the aoouaed and asked to tly w1 th him 
in an L-5. _ · 

"Q. Do you reo&ll what he said when he -uked you. to :tly with 
him? How did he expreu himulf f

•.&.. We had a. board a.t tha.t time in the open.tions section &Dd 
you would sign up to fly. Then the operations. officer would 
sc..liedule the flight• and after that it would be up to them 
to go up. It was ju.st a set procedure in the 1quadron. 

aQ. Did you kn01' whether or not_ Lieutenant lfe;rera wu a pilot at 
that timef 

aA. I under-stood he wu. 
•Q. You understood he wu t 
•.&.. Yea air. 
0 Q. What oauaed_you to think thatf 
11A. He wore pilot wing•." (R. 30) 

6. Conoerning Speoifioation 1 

The evidence sufficiently establishes that between 16 April 19'8 1.11d. 
20 June 1946 the a.oouaed wore pilot and senior pilot winga on his uniform 
l.1ld that otfioen of the unit to which he wu uaignec! a.Humed traa thia 
badge ot diatinotion that the aoouaed wu a pilot. The aooused waa not in 
fa.ot a pilot and was not entitled. to wear pilot ringa. He held no rating 
except that of na.vigator. A soldier who wears pilot wings, when in taot 
he ii not a pilot. 1a wrongfully imperson&ting a pilot in violation ot 
Artiole ot War 96 (CM 229977, Prootor. 17 BR 259,267). 

. g 



Conoerning Specification 2 

By exceptions and substi tut ions, the court found aoouaed guilty of 
this spe cifica.tion so as to read as followaa 

"Specification 2a In that Second Ll.eutenant Richard A. Meyers, 
Headquarters Squadron, PACUSA, not a rated pilot, did at Fort i1illiam 
1:oKinley, P.I., and Chofu, Japan, and in va.rioua other places with
in the area of opera.tion.s of Pacific Air Command during a. period 
of from a.bout 16 April 1946 to 23 June 1946, wrongfully and with• 
out authority and unier the guise of pilot, and co-pilot did par
tioip~te in various flights in the cap&city atated, thereby en
dangering lives and property.• 

The evidenoe shaws that on at least three flights tbe ...;secused was 
listed on flight ·reports (AAF Form !lo •. 1) a.a the· , pilot of GoverlllOOnt air
craft and that he acted u pilot or co-pilot, although an instructor pilot. 
was present and a.ssisted int~ operation of the planes. Suoh a.ssista.noe 
a.s was rendered by the instructor i• immaterial to the consideration of 
this oase, a.couaed having masqueraded as a. pilot, procured himself to be 
classified on the flight reports e.s pilot and having performed e.t least 
some of the duties of pilot. Obviously, but for his false pretenses he 
would not have been entruated with the operation of Government a.iroraft. 
It will be noted that this specification alleges that acoused 1s acts en-
da.ngered 11wa and property. There is no direct evidence establishing auoh 
faot. However;· under all the evidence showing that a.caused was not a rated 
pilot and could not .fly the planea in a proficient manner, we believe the• 
court could reasonably presums that his flying was dangerous to life and 
property. E.'ven though this part of the speoi.fioa.tion were deleted, there 
remains pleaded the proven offense of wrongfully 'and without authority par• 
tici~till£j in flights a.a pilot and co-pilot. The conclusion in the specifioa• 
tion thereby endangering lives and property" could, therefore, be treated u 

_surpluS&ge (CM 244946, Forbes, 29 ER 73, 80). 

7. We note that at the former trial of this cue the oourt-ma.rtial in 
its findings of guilty of Specification 2 of the charge therein excep'ted there
from the same words &s were excepted in the findings from the aimilar Speci
fication B of the ~barge herein. Actually.therefore, the accused waa, at 
the aeoond trial, charged with ma.tter• of which he had been acquitted at 
the former trial but inasmuch as the court-martial upon rehearing excepted 
such words from ita findings of guilty, no prejudice to aoouaed 1s rights re• 
1ulted thereby. 

a. War Department reoord1 show that the accused is 26 year• of age, 
and married. He attended Brooklyn Poly-technical Institute for two yea.re, 
majoring in marine engineering a.nd on 6 January 1942 he enlisted in the 
Navy where he received preflight training in small craft including Piper 
Cube. On 30 December 1944: he was oommiadoned a aeooDd lieutenant, Air 
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Corpe. AUS. a.nd rated as a navigator. He has never held a pilot's rating. 
although he appears to have had considerable pre-flight training. His 
efficiency ratings a.re excellent or better for his entire military oa.reer. 

9. The court waa legally constituted -.nd had jurisdiction over ao
cus ed and of the offenses. No error• injuriously aff'eoting the substan• 
tial rights of aooused were committed durjng the trial. In the opinion of 
the Board of Review tho record of.trial 1• legally sufficient to support 
the findings of guilty and the aentenoe ard to -.rr&nt oonfirxnation of the 
sentence. Dismissal ia authorized upon oonviotion for a violation of 
Article of War 96. 

~J;; 1.~ C • ~ge Advocate 

(Siok in Hospital) • Judge Advocate 
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JAGK - Cll 319411 let Ind 

WD, JAG-0, Wa.ahington 26_. D. c. APR:.,.,;;, • ; ,, 
roa The tmder Secretary of War 

1. PureU&llt to Executive Order No. 9656, dated May 26, 1945, there 
are tra.namitted herewith for your action the record of trial and_ the 
opinion of the Board of Review in the oue of Second IJ.eutenant Richard 
A. Meyers (0-2080748),.Air Corpe. 

2. Upon trial by general court-martial this officer wu found guilty 
ot wrongfully and repeatedly, from about 16 April 1946 to 20 June 1946, 
impersonating a pilot by weadng pilot and senior pilot indgnia and of 
wrongfully- participating in T&rious flight• in Government aircraft under 
the guise of pilot and. oo-pilot, in violation. of A.rtiole of War 96. He 
wu sentenced to be dismiHed the unioe. The reviewing authority ap
proved the sentence and forwarded the record ot trial for action under 
.Article of War 48. 

3. A sumnary of the evidence my t>. found in the accompanying 
opinion of the Board of RevieW". I concur int he opinion of the Board 
that the record of trial ii legally sufficient to aupport the findings 
of guilty and the aentence and to warrant oontinna.tion ot the aentence. 

4. Briefly aUI11D.ariud, the eTidence shows that the aocuaed, who wu 
communications officer and provo1t :mar1hal ·ot Headquarter• Sqiadrcn, 
Pacific Air r.ornroa:nd, did, during the months ot April to June 1946, in-
olud ve, at varioua plaoea in the Philippine Ialand1 and in· Japan, wear 
pilot and senior pilot'• insignia, thereby cauaing hi• fellow officer• to 
believe that he wu a rated pilot. Under such pretense he wu allowed '\o 
participate in aeveral flights of Arrq aircraft u pilot or oo-pilot. On 
each flight the record show1 that an instructor pilot accompanied accused 
and asaisted him in making ta.keott1 and landing•• 'When it wa.1 ob1erved 
that accused waa not proficient at flying, it waa diacovered tha.t he waa 
not in faot a pilot and had never been ra.ted u such. There ii no direct 
nidence that his misconduct "endangered 11 ve1 and property• u alleged in 
Specifioa.tion 2 of the charge. Aoouaed pleaded guilty to wrongfully wear-

' ing pilot's "wing," u alleged in Speoitioation 1 and pleaded not guilty 
to participating in flighta u alleged in Speoitication 2 and not guilty 
to the charge. The court proceeded aa it a.oouaed had pleaded not guilty 
to the oha.rge and both apeoifioationa. 

Accused is shown to have had conaiderable pre-flight training as an 
enlisted ma.n in the Navy and to have been rated aa a na."fi.gator in the 
J.rtst:/• His commanding officer teetified tha.t he conaidered a.couaed an ex
cellent oommunioations officer and proT01t marahal and had planned to recom
mend hi• promotion. Although this young officer resorted to. deception and 
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unlawful conduct in order to sati1fy his zee.l to be a pilot, there ia no 
proof that he aotually enda.ngered life or property in ao doing. Con-· 
sidering all the oiroUJDStanoes, inoluding aooused'a prior good reoord of 
service, I recommend that the sentenoe be oonfirmed btrt oommuted to a 
reprimand and forfeiture or $100 per month for three months. 

5. Inolosed is a form of aotion de1igned to oarry into effeot the 
foregoing recommendation, should it mee 

1 • r -i. i ·.' L 1
1 /

v:·· Iv 7 

2 Inola HO.MAS H. GlU:EN 
1. Record of trie.l Major General 
2. Form of aotion The Judge Advocate General 

G.C.M.O. 11~7, 2 May 1947). 
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WAR DEPAR!'ME.m' 
In the Office of The Judge J.dvocate Gemral 

Washington, n. c. · 

JAGH - CM .31942.3 
8 MAY 1947 

UNITED STATES ) SEVENl'EEN'lll MAJ OR PreT 
) 

v. 

Pr11'ate First Class HENRY N. GlIES 

) 
) 
) 

Trial by G.C.ll., conffned at 
Bremerhaven, Germany, 25 Nov
ember 1946. Eacha Dishonor

(387.38074), Attached Unassigned ) able discharge and ccnf'inenilnt 
Detachment o! Patients.,. 12lst Gen- } far lite. Eacha The United 
eral Hospital and Technfoian Fifth ) States PenitentiarJ 
Grade MARTIN E. ANIERSON (44165749), ) 
Detachment Medical Department, 121st ) 
General Hospital ) __,_________ 

REVIEW by the BOARD OF REVlEW 
HO!'TEN:>TEIN, SOLF, and SMJTH, Judge .A.dTocates__,___ 

l. The Board of Re'Yiew has eumined :tbe record of trial 1n the case 
o:t the soldiers named abon. 

2. The accused were tried upon the following Charges and Speciticationu 

As to accused Giles a 

CHARGE Ia Violation of the 92d Article of War. 

Specitication 2a In that Private First Class He:cry N. Giles, 
.A.ttached Unusigned Detachnent of Patieots, 121st Gen
eral Hospital, did, at Wesermunde-Lehe., Brenen Enclave, 
Germany, on or about 14 October 1946 rlltul.ly and 
feloni-ously aid and abet. Technician Fifth Grade 
llartin E. J.nderson in :torcil>ly and feloniously and 
agairu,t her will having carnal knowledge of Marie Wilma 
Thea Rosenberger. 

Speciti,cation .3• In that Private F:lret Class Henry N. Giles, 
Attached Unassigned Detachment of Patieots, 121st Gen
eral Hospital, did, at Wesermunde-Ishe, Bremen EnclaYe., 
Germany, on Ol" about 14 October 1946 .i'orcibly and 
felonious~ against her will ban carnal knowledge of 
Marie Wilma Thea Rosenberger. 
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CHARGE J;Ia Violation ot the 96th .Article ot War. 

Specificationa In that Technician Fitth Grade :Martin E. 
Anderson, Detachment; Medical Departml9nt, 121st Gen
eral Hospital, and Private First Clus Henry N. Giles, 
Attached Unassigned Detacbment ot Patient., 121.et Gen
eral Hospital, acting joint~ and in pursuance of a . 
common intent, did at Wesermuende-ube, Bremen Enclave, 
Germany on ar about 14 October 1946 will!ul~, wrong
.tully and unlaw~ camnit an indecent Msault upon 
Marie Wilma Thea Rosenberger by torcing her to enter 
an enlisted man •s quarterl!I and tarcib~ removing her 
clothing from her person against her will and without 
her consent. · 

As to acc'll8ed Andersona 

CHARGE Ia Violation of the 92d .Article ot War. • 
Specification la In that Technician Fif't.h Grade Martin 

E. J.nderson, Detachment Medical Department, 121st 
General Hospital, did, at Wesermunde~he, Bremen 
Enclave, Germaey, on or about 14 October 1946 for
cibly and teloniou.sl,y against her will have carnal 
knowledge ot Marie 11':\lma Thea Rosenberger. 

CHARGE Ila Vi-olation ot the 96th A.rticl.e ot War. 

Speciticati<>n& In that Technician Fi.tth Grade Yartin E • 
.lnderson, Detachment Medi-cal Department, 121st Gen
eral Hospital, and Private First Class Henry N. Giles, 
Attached Unassigned Detachment ot Patients, 121st G19n
eral Hospital, actiDg jointq and in pursuance ot a 
common intent, did at Wesermuende-Lehe, Bnmen Enclave, 
Germany on ar about l4 Octcber 1946 ~, wrong
~ and unlawtull.y commit an indecent assault upon 
Maria Wilma Thea Roeenberger by !arcing her to enter 
an enlisted man 1s quarters am tcrcib~ removing her 
clothing .trom her person against her will and without 
her consent. 

Each accused· pleaded not guilty to, and was tound guilt:, ot, the Charges 
and Speciti~ations thereunder pertaining to him. No nidence ot aey p:-e
"lious convictions n1 introduced as to either accused. Each aeeused was 
sentenced to be dishonarab~ discharged, to forfeit all pay and allowances 
due ar to become due, and to be confined at hard labor tar lite. The re
viewing authority approved the sentence as to each accused, designated the 
United States Panitential7, Lewisburg, Pennsylvania, ar elseYhere as the 
Secretary ot War u.y direct as the place ot confinement and withheld the 
order directing the execution ot the sentence pursuant to .lrticle ot War 
soi. 
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J. The evidence !or the prosecution is summarized as !ollowsa 

On 14 Octct,er 1946, the accused Giles was a patient at the 121st Gen
eral Hospital., Bremerhaven., German;y., and the accused Anders on ns a member 
o! the Detachdnt Medical Departimnt at that hospital (R 31). Technician 
Fifth Grade John F. Septer testified tbat on the evening ot 14 October 
1946 the two accused left the hospital in the compaey ot the witness (R 
6). .U'ter consuming a quantity of l~uor and rid~ about in a streetcar 
the two accused and the witness returned to the 'Vicinity ot the hoc,pital. 
The latter returned to his quarters shortly alter 2200 houn., leaving the 
two accused on a earner .ot the Iangener~traeee in Weserm.nende., Bremen 
Enclave., Ger~ (R 69). 

Marie Rosenberger., the victim, testified that shortly after _2300 hours, 
14 October 1946, she had left Sergeant Raymond Wright, 121st General Hos
pital, a friend or the witness, near the hospital and proceeded to walk to 
her home on Wesermuende-Lehe, a short distance away-. She passed three 
soldiers and one o! them .tollond her, whom she identified in court as the 
accused Giles. When the accused Giles began to follow her along the side
walk, she became frightened and began to run but Giles pursued her, seized 
her by- the ana and torced her to stop. Giles told her that be wished to 
accompaey her to her h01118 but the witness refused him perm.iasion. At that 
point a second soldw arrived, whCIA the witness identified as the accuaed 
.A.nderson (R 9). She attempted to get a1ra7 trca the.a but was U11Succeee.tul 
because they--both held her. The two accused dragged the witness to a place 
known as noetenldel, which is at the COl"ner ot Langener-Le.ndatrasse and 
Wursterstrasse. They then attempted to tarce her to walk across the street 
to a bunker. The witness resisted and started to shout but A,nderson placed 
his hands oyer her mouth. After the7 had gone approximately to the ~dle 
ot the street a car approached, and they returned t~ the eidnallc. Short
ly thereart.er an .berican sailor and two German girls passed close to the 
group. Anderson removed hi.a hand.a from the girl's mouth. She asked the 
sailor and the two women tor help, whereupon the sailor and the two 'WOD8D 
returned and asked what was the matter. Andenon placed hi.a band ind.de 
hi.a jacket as it reach~ tar a pistol, and told tti.111 to go awq or !w 

. would shoot them. Art.er tm sailo;- and the women left Anderson again 
covered :Ilaria Rosenberger 's mouth and nose with his hands and she kicked 
him in the shins (R 10, 23-.24). Giles twieted her fingers telling her he 
would break her !1.Dgers it she did not do what they- ,wrt,ed her to do. 
Anderson took out a knife, opened it and gave it to Giles who held it in 
front ot the girl's eyes and said, •You know I ,rill kill y-ou it you will 
not do what we ,rant you to do.• The two accused, each holding one ot her 
arms, then tcrc:ed · the girl along a path to a nearby- spot and torced her 
to the ground (R 11). Giles held her bands over her head and she could . 
!Ml the knit• in lrlJI hand (R 12) •. Anders on reaOTed· her panties, torced 
her legs apart and had Hxual intercourse with her (R 12). She kicked 
and struggled but did not scream because she was afraid (R 20). Art.er 
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Anderson had consummated the act and got up, the girl attempted to rise, 
but Gilea pushed her back on the ground, and "laid himsel.t upon me.• She 
resisted by scratching his face and throat and by holding her legs to- · 
gether but Giles farced her legs apart. and had sexual relations with her. 
J.nderson did not active~ assist Giles but stood approximately a meter 
away (R 12). While Giles was having sexual relations nth her, a civilian 
came along the street and talked to lnderson. She heard Anderson laughing 
and the civilian .finally went away (R l.3). She did not scream at this 
time because of the threats the accused had made, and since •th!"ee .people 
bad run any, aoo. one man could not do anything• (R 21). Shortly there
after Giles released the girl, but Anderson grabbed her and said file would 
have to go to bis room with him. On a pretext to· get away, she said she 

· would go to his room the next day but the two accuaed grabbed her ara, 
and took her down the street. She could not resist an;y more because she 
•telt very badly.• Eveeytlme a car passed the accused pulled her back 
'Where it was dark (R 14). On arriving at the hospital, the accused !arced 
·her through a hole 1n the tenee and conducted her to the soldier•• quarters. 
One aecuaed pushed, and the other pulled her through the front door. 
1nderson forced her up,tair1 and pushed her into a room. Giles and lnder-· 
son undressed and then Anderson turned ott the light. and locked the door. 
He ordered her to undress aIXl when she said she •could not,• lnderaon 
proceeded to take her clothes oft by force. The .girl, then barefooted 
and with only her underclothes on, asked to go to the la"fator,. Anderson, 
cursing, permitted her to go, and unlocked and opened the doar tor her (R 
16). She grabbed her onrcoat, wbicli ,raa, not observed by' the accused 
because it -.as dark, and went to the laTator;y and then ran down the stairs 
(R 18). She ran out of the house and into the dark dOC11"1181 ot the next 
house, and looked to see it she was followed. She then nnt into the 
next house where there 1iU a light. She asked a soldier where Sergeant 
Wright ns but the aaldier said, "he bad no tim. 11 A.nether soldier came 
and she asked him tar Sergeant Wright and told him 'What had happened. 
The soldier took her to hia room and then nnt tar Sergeant Wright (R l?}. 
'lhen Sergeant Wright came she then told him -.hat had happened, and he got 
her sane clothes and took her hane (R 17). 

Gerhard Mueller, a German ci'filian, testified that at about 11120 ar 
llt2S on the eveniDg of 14 October, on langener-I.&ndatrasse., he saw two 
Ameri.can soldiere with a wanan between them. She was being dragged, .one 
soldier ·held her by the hair and was holding her mouth shut. He ,raa 
about fart1-eix 128ters any and could not recognize them., but did see 
stripes on the sleen ot one ot the soldiers (R 22). 

Maria Schroeder., between ll1lS and 11130 on l4 October, was on her 
wa7 home, with a Mrs. Muel1er and an American sailor, 'When they passed 
two J.merican eoldiars with a woman who asked far help. She could not 
recognize them, but one of the soldiers wore several stripes on his arm 
and the wOlllan was between the soldiers. The7 approached the three, but 
immediately left when one of the soldiers made a motion to his pocket and 
said, "Go away, ar I will shoot you.• She did not at the tille know the 
woman nth the soldiers but later tound out it was Ura. Rosenberger (R 
22-.24). 
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Johannt) J,~ueller., the compe.nion of Maria Schroeder and the sailor., 
testified that she had known Mrs.• Rosenberger far seven years. Just as 
they bad passed Jlrs. Rosenberger. and the two soldiers., she heard her 
call for help. They then returned as Mrs. Rosenberger seemed frightened. 
One of the soldiers made a motion to his jacket and said., 11Go away., ar 
I rlll shoot you., 11 whereupon, the witness and bar companions left (R 24-
26). 

Sergeant Raymond l'l'ight identifii)d the accused and testified that 
he was mess sergeant at the 121st Gemral Hospital, that he bad known 
llarie Rogenberger about tour months and that she is a very .f'im girl. 
Ee had spent the evening of 14 October 1946 at Marie Rosenberger 's hQll81 
rlth her ar.d her family. J.t about eleven he left to go back to the 
hoepital .f'cr work and Varie n.lk:ed part ot the 1181' rlth him. He left 
her on Langener-I,andstrasse and took a short cut to the hospital, ar
riving there at about 11115 p.m. J.round midnight one of the cooka told 
him of l!arie 's trouble and he went to the billets and .found her there. 
She had on a slip, a brown o'Vercoot with one sleeve nearl)r torn out., and 
no ehoes or hat. She could not talk coherently, was under a 11 lot of 
tension" and about to cry. Upon learning that J.ndereon n.s involl'ed in 
the case, he went to look fer him. He found him in bed., appe.rentl)r 
asleep, and Giles was in the same room 1n another bed. Gi!es woke up 
11readil.r', but denied he knew anything about the girl. Anderson continued 
to sleep., or pretended to sleep. Tm roan ns in a general disorder and 
on the table was an overturned 'Whiskey bottle and the bandage he had put 
on Marie 1s t~er earlier 1n the evening (R 2~8). The witness could . 
not find her clothes, so he had Private lm:-1.ght take a !ield jacket and · 
pair of shoes to her. When the witness returned to J.nderson•s room, attar 
taking Marie home, Giles was gone. Sergeant Wright searched far hilll and 
!ound him in the cellar hiding cehind an ash can (R 28). Giles then con
sented to get the girl •s clothes which were hidden in a wall locker in 
an unused kitchen across the hall .tran the rOOll aocupied by Giles and 
Anderson (R 28). 

Private First Class Edgar Wright testitu,d that on the night of l4 
October ,men he went to the latrine, be saw a girl standing in the ballft1' 
talking to another soldier. When he came out of the latrine the girl 
came up to him and said that some of the boys had taken her clothes and 
1 did something to her that waen •t no good. 11 She had on a coat but no 
shoes. She was white and hoarse arxi looked as it she had been crying. 
She wanted him to take her to the kitchen to see Sergeant Wright.. He 
took the girl to his room and went and got Sergeant Wright (R 29-30). 

Captain Edward o·. Sykes was Ad111n1strat11'8 O.t'ficer of the Day. 
When the matter .was reported to him, he' went to the room 1n the billets 
where he found several people. He testified that Giles had several cute 
on his face and was -.earing an ETO jacket rlth technical sergeant'• 
stripes (R 31-32). Although there was a great deal o.t' noise and con
fusion, Anderson appeared to be asleep but got up immediatel)r Yben the 
witness shook him and told h:im to get up. He talked rlth Giles and 
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Anderson separately and they both said they knew nothing or the girl, but 
told diff~rent stories or what they had done that evening (R 33). Fina~, 
upon be~ told that their stories did not agree "we arrived at a story 
that agreed with the girl's except where the rape and violence was con
cerned' (R 33) • 

It ns stipulated by the prosecution and the defense that Captain 
John G, Fee, :Medical Corp,, it iresent, would testify that a blood t.est 
of Private First Class Giles was :made at 0300, 15 October and that the 
test showed .5 mg alcohol per c.c. of blood, indicating he had been drink
ing, but was not conclusive proof or it (Pros Ex l). It was similarly 
stipulated that Captain Fee would testify that a blood test or Technician 
Fifth Grade J.nderson n.s ·also :made at 0300, 15 October and thia test ai.o 
showed .5 mg of alcohol per c.c. of blood (Pros Ex 2). It was further 
stipulated that Captain William Jend, Jr., Medical Corps, if present, would 
testity that be made an examination ot Marie Rosenberger at about. OJJO hours 

· on 15 October and that spermatozoa were seen on vaginal smears when examined 
in the laborat0r7 (Pros Ex 3) • . 

4. The evidence for the defense is swrmarized as follows t 

First Lieutenant William S. Howland, 121st General HO$pital testified 
that he bad known .Anderson for six months, that .Anderson n.s chief ward 
master on Lieutenant Howland 's ward am performed his duties very etticient-
1.y, and that be ns wll thought of by- the nurses (R 34). 

Technician Fitth Grade Septer wu recalled far the defense and testified 
that he had Imam Anderson for eight m.ontha, and that he worked 1n the next 
ward. Meet ot the people liked him, but he did not know what the other men 
1n the organization think of h1:a. (R 35) • . · 

Both accuaed, upon being warned ot their rights as witnesses, elected 
to remain silent. 

s. By direction of the court llarie Rosenberger wu recalled as a 
witness am testified that she had lived in Bremerh&ven twenty-tour years, 
that she is married and her husband lived in lfesermuende, that she is not 
divorced but had been separated from her husband fer five J10ntba and now 
lived with her parents and worked in the officers I quarters. 

6. Tm foregoing evidence p:-oves beyond &n1 reasonable doubt all 
elements of the charges against each ·accuaed in this case. While the 
evidence as to the actual rape and the later indecent· assault in .l.nder
s on 's room rests upon the teatim.ocy ot the victim, Val-ie Rosenberger, 
there is sufficient corroboration in the testimocy of other witnesses 
to fully warrant the court in belie'Ying her testimony-. There is. no 
testimocy whatsoever to contradict acy of the prosecution's evidence. 
While the victim's failure to ask. for help when the civilian api;roached 
qht raise a i;resumption of consent, hfr explanation as to her failure 
to do eo is adequate. 
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? • A. letter urging clemency on behalf of the accused Anderson, by 
First Lieutenant Williams. Howland, loodical Corps, to the Commanding 
General., Continental Base Section., dated 9 December 1946 18 attached to 
the file and has been considered by the Board. 

8. The court was legally conetituted and had jurisdiction over 
each accused and the o.f'.f'enses. No errors injuriously affecting the sub
stantial rights of either accused were committed during the trial. For 
the reasons stated the Baird o.f' Review is t;?f the opinion that the record 
of trial is legally sufficient to support the findings o! guitly o! all 
Charges and Specifications against each accused., and legally euf'ficient 
to support the sentence as to each accused. A sentence to death or 
imprisonment tor life is mandatory upon a conviction of. rape under Article 
of War 92. • 

___________ Judge .ldvocate 

-n.L,.,. ~ Judge .ldvocate 

Judge .ldvocate 
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In tte Office of The Judge Advocate General 

Tlashington 25, D.C. 

JJlf 4 1947 
JAGQ - Ck 319454 

U N I T E D S T A T E S ) XII TACTICAL AIR C~ID 

v. 
)
) 
) 

Trial by G.C.M., convened at 
Nordholz Army Air Base, 22 

Captam BYRON H. BAREFOOT ) November 1946. Dismissal. 
(0-1576903), Air Corps. ) 

OPINION of the BOA..'ID OF REIVEW 
JOHNSON, STERN and SCHfil,KEN, Judge Advocates 

l. The record of trial in the case of the officer named above has 
been examined by the Board of.Review and the Board submits this, its 
opinion, to The Judbe Advocate General. 

2. The accused was tried upon the following Charges and specifi
cations: 

CHARGE Ii Violation of the 95th Article of War~ 

Specification: In that Captam Byron H. Barefoot, ?28th Air 
Materiel Squadron, 486th Air SerYice Group, APO 69, US 
lu:rrry, was at Bremerhaven, Gennany on or about 8 October 
1946, drunk under such circumstances as to bring dis- · 

, credit on the military service. 

CHARGE II: Violation of the 96th Article of War. 

Specification: In that Captain Byron H. Barefoot, 728th Air 
l!ateriel Squadron, 486th Air SerYice Group, .\PO 69, US 
11:rmy, was at Nordholz Ar:i!y Air Base on or about 9 Octo
ber 1946, drunk in quarters. 

· Accused made no plea to Charge I or to its specification; pleaded not 
guilty to Charge II and its specification and was found guilty of both 
Charges and specifications. No evidence of previous convictions was 
:µitroduced. He was sentenced to be dismissed the service. The review
ing authority approved the sentence and forwarded the record of trial 
for action under Article of War 48. 



3. Evidence for th2 Prosecutionc 

At approximately 1000, 8 Octobe_r 1946, Technician Fifth Grade 
:Iayne B. Brovm -who was on duty in the dispensary, Bremerhaven Staging 
Area, Bremerhaven, Germany, was directed to meet a train which ·was 
due to arrive at 1015 o.nd remove accused who was ill. He located 
accused who was asleep in a lower berth, advised him of his mission 
and requested him to get dressed. Accused 11 pulled on" his trousers 
11wrongside out11 so the· witness removed them "turned them right side 
o~t and helped him put·them on11 • • During this incident accused kept 
repeating that, "I know I .?m drunk but ~till I have got the flu" 
(R. 12-13). Accused had vomited on the floor of the train and when 

· he was taken by the·witness to the dispensary he was dressed only in 
blouse and pants (R. 14) ~ Witness did not 11 believe accused was dis-
orderly" (R. 15). . · ·· 

\,hen the medical officer was. examining him at the dispensary ac
cused said 11 ! know I 1m drunk but I have the flu" and when asked if he 
knew where he was he replied, 11 ! don't know11 (R. i6). Accused was not 
creating any "disorder" (R. 17), although he was incoherent in speech, 
and arguing "l'rlth enlisted men about various things (R. -18). Witness 
testified that he did not think accused was ill as his temperature and 
pulse w~re nonnal but he (accused) had been drinking (R. 18) • 

. Captain Naffke, assistant provost marshal, Nordholz Army Air Base 
arrived at the dispensary about noon and when accused awakened at ap
proximately 1400, he stated that he knew he 1ias drunk and requested a 
cigarette. Thereafter W4en accused was preparing to go to the hospital 
witness recounted his coriversation and difficulty in dressing as fol-
lows:. • 

"Q. ·11'hat trouble did he have getting dressed?. 
A. ',·,en, he couldn't get his foot in the stocking and he 

couldn't get the right shoe on the right foot. I went 
over and carted all this stuff intb this office ad
joining the sick call room. One' of the, medical offi
cers running the sick call line came in and Capt 
Barefoot sat on a chair in there and told him he was. 
pretty sick. and that nobody had done Jlothing about his 
being sick. 

""· Did he say anything else? 
A•. Yes, he said he had a feyer and his head was-stopped up 

and insisted that the doctor do something for him. Hetd 
go off on another angle - said he'was drunk and lmew 
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he was drunk but that wasn 1t the point. He started 
telling the doctor about the effects alcoholism has on 
a parson. He kept saying that the Lost ·1foekend didn 1t 
portray anything that an alcoholic really saw, that it 
was mild. He wanted Phenol Barbizol to break up the 
condition in his head, so the doctor brought back some 
stuff in an envelope and a glass of water and gave it to 
him.; 

11Q. Did he get dressed? 
A. Yes, it took him about three-quarters of an hour, a good 

three-quarters of an hour, to get him dressed. Then we 
discovered he was missing something on his uniform. 

"Q. What was that? 
A. The chief thing was he was missing his long coat. We 

checked around and couldn 1t find it, and he kept insist,. 
ing that it made no difference, to him, all that was im
portant were his papers placing him on TDY. Finally the 
ambulance came back from the 121st General Hospital again, 
and pulled up right outside of the window and here in the 
back of the ambulance was all of his clothing and personal 
stuff, which had apparentJ..y been left there in the ambu- . 
lance. He put his clothes on and we started back to 
Niederwerrn. All the way back he kept saying he was pretty 
sick and rambling on about the Lost Weekend, and how sick 
he was. He kept talking about the inefficiency of dilfer
ent branches· of the service, and horses on this base being 
under Special Service instead of under Q1J and then again 
back on the subject of the Lost Weekend. Norie of it wab 
joined, it was .all rambling." (R. 9). 

The following morning, 9 October 1946, witness was directed to go 
to the Bachelor Officers Quarters and determine l'ltzy' accused had not re
ported to the co!lllllanding officer as he had been ordered to do. He found 
accused in bed and described his condition as follows: 

"Q. What did the room look like? 
A. A couple of empty bottles -were there and he was in bed. 

I told him the c.o. was waiting for him and that it was 
now 9 o' clock. He told me he didn't care, he didn I t want 
to see the c.o., so I went out and got on the telephone 
and called Col 1:cConnell and he said to bring him doffll, 
and I said it would probably take a little force and 
wanted his permission to use force, and he said OK. 
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• 11 Q. Vihat was the accuse.ds condition at this time? 
A. He was apparently very drunk or had a terrific hangover. 

11Q. Uhat led you to believe that he -was still intoxicated 
or just drunk again? · 

A. First, hi~ speech was very-ppor, all slurred and run to
gether and just telling me in .the way, he did that he 
didn•t want to see the c.o. led me to believe that he 
was still pretty loaded. · 

"Q. Was the smell of liquor on his breath? . 
A. I didn't get that close but the room smelled like a b·ar 

room. The odor of liquor was very heavy in there. 

** * * 
11Q. Did anything happen then? . 

A.· i,'hen he left, Capt Barefoot pulled· a bottle out from under 
the blankets and took a pretty good slug of it.. . . . . 

"Q. \'Jhat was in the bottle? 
A. Schenley 1s bottle, believed to be ~iskey~n (R. 10-11)~. 

Colonel :McConnell, Conunanding Officer, Nordholz Army Air Base . 
testified that'when accused arrived 1n his offi~ on.9 October he "didn't 
have enough of his facilities to make t3 coherent statement" and was ill 
the "talkative stage" or intoxication so a 

. . 
"A. I considered that be wasn't ~, condition to talk to me, 

to give answers. to p~otect himself, so I directed him to 
proceed to his quarters and return tom:, office the fol
lowing mol_'l1ing. 

"Q. r,'hat we.s his general appearance at that time? 
A. Unshaven, unifo:nn wasn't pressed, he wasn't presentable. 

He was sort of wrinkled, generaly unkempt ap~arance. 
---- . 

"Q. '\'/hat led you to believe that he had been drinking? 
. A. Because or the fact that he wasn't the man that he was 

when he ~s sober. · 

"Q. Anythihg else? 
A. Well, his general appearance; which wasn•t that of an 

officer. 11 (R. 20) • · 
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The deposition of Captain De Luccia, Ledical Corps, was intro
duced in evidence (R. 19; Pros. Ex. 1). He testified that he was on 
duty in the dispensary on 8 October 1946; eY..amined accused at approxi
mately l6oo and described ill:-8 findings as: 

11 A. Captain Barefoot was sent to me because he complained 
of 1flu 1 • He did not have it, or rather, I did not 
find any evidence of 1flu 1 at that time but found· him 
to be suffering from the .effects of overindulgence in 

· alcoholi'c beverages. I sent him to his quarters with 
recommendation that that he go to sleep. 

"Q. V/hat was his general appearance when you saw him?· 
A. Iil.s general appearance Y1as poor; clothes were badly 

pressed. Seemed to be suffering from a lack of sleep. 
· He was trembling and his speech was mildly slurring." 

(Pros. Ex. l). · · 

He also saw accused in his quarters the following day, 9 October 1946 
at 1100 and:; 

"Q. Under what circumstances did you see him? 
A. '.'Tell, he was moderately intoxicated at the time I 

got to his quarters. He was complaining of 1flu' holf,.. 
ever his temperature was normal; his lungs 198re clear
and he showed no evidence of respiratory dise~se.· . . 

You stated that you saw him at his quarters. 1~here were. 
these quarters? 

A. In the old Officers Club at Nordholz A:rnry Air Base. 

11 Q. At the time you saw him on the morning of -9 October, did 
it appear to you that he had. been drinking? 

A. Yes, I would say that he had been drinking. 

11 Q. Would you say that he was under the influence of alco
hol? 

A. Yes, I would say, that he was, moderately under the in-
fluence of alcohol. · . · 

" 
"Q. What led you·to believe that he was under the influence· 

, of alcohol? · · 
A. Well, his speech was moderately slurring, and moderately 

incoherent; his trend of thought wasn~·t clear; his gait 
was unsteady and his breath smelled of alcohol. 

* * * * 
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His clothes were very badly pressed; I should say1 suf
fering fran not being pressed enough. They smelled of 
alcohol. He was unshaven and his attitude was not· that 
of a good officer. 

"Q. You have stated his attitude was not that of a good offi-
. car, what do you mean? · . 

A. He insisted that he had the 1flu 1 and al'ter I found no 
evidence of I flu I; he 'i.ns;i.sted that I did not understand. 
his condition.· I told him I did. He insisted he be hos
pitalized for more care for his '.flu. •" (Pros. Ex. l). 

It was stipulated that a blood specimen taken .from accused at ll001 8 
October 1946 contained 3.0 mg ethyl alcohol per cc of blood and that no 
examination was made to determine if accused was under the influence of 
drugs (R. 19). 

4. Evidence for the Defense. 

Accused, after being advised of his rights as a Witness by the Law 
Member (R. 21) elected to testify under oath to the effect that on 7 
October 1946 he was in Wiesbaden ·Germany, preparing to entrain for 
Bremerhaven. He procured some Aic pills .from the medical officer be
cause he had the "flu" 1 and was taking them while on the train. He "did 
drink some"· and "vomited at Bremerhaven". , A .fellow passenger ·departed 
tha train at Bremen and "he left all his whiskey and said to t~e it, and 
I took about onQ or two inches" ~. 22). He further testi:t'ieda 

.. 
"Q. Waa it a .ruu bottlo that he iave·you? . 

A. No1 he said he was getting off the train and didn't want 
to take_ it with him1 so I drank what was left, about two 
or three inches, and took a couple more pills. I asked 
the soldier·?lho takes up the tickets. that when I got to 
Bremerhaven, I would like to go to the hospital. He 
said, OK, and when 198 -got there, I remained in my berth. 
The rest is as they have stated. 

"Q. Vvha t do you know about· what happened at the hospital? 
A. 1Yhen I got to the hospital, I complained of a headache, 

told the doctor my back hurt, and later I found how I 
had prosty,tis., and 1'18111 I didn't do anything but just 
lie there. I argued with him and told them I was sick• 

. I .freel_y admitted I was sick and I had had whiskey. No 
~oubt about that. That's all." (R. 22-23). 

6 
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He admitted having difficulty in dressin;; but stated that nr 
felt at that time that I was sick, and in the first place I didn•t 
want to dress nzy-self. I told them, 'I want to see a doctor'" (R. 2J). 
He remembers talking about 11 The Lost Weekend" and admitted being in 
the hospital immediately subsequent to t:1is incident for five weeks 
with his condition diagnosed as chronic alcoholism (R. 25). He drank 
the liquor before seeing Colonel/4cConnell on the morning of 9 October 
·because 11 I thought I was sick. I was still taking these pills" (R. 26). 
He had drunk only 11.3 inches11 frc,m a quart before aITiving in 
Bremerhaven but he was 11drunk11 and ordinarily 11 getsclrunk11 on that 
amo'unt (R. 26.). .He had not "touched a drop" for three weeks prior to 
this episode (R. 28). . 

5, The record of trial does not expressly state that when ac
cused failed or refused to plead to Charge I and its specification, a 
plea of not guilty.was entered for him by the court, nevertheless the 
provisions of paragraph 86c, TL: 27-255, ltl.litary Justice Procedure 
(Feb. 1945) and paragraph 70, ]Janual for Courts-Martial, were read to 
the court (R. 5). It is clear from reading the. record that the trial 
proceeded and the court considered the case as_if accused had pleaded 
not guilty to this Charge and Specil'ication. S.uch procedure was in con
formity w:1. th Article a: War 21 and paragraph 70, Manual for Courts
:Martial and therefore the Board of Review has considered the case as if 
accused had pleaded not guilty to all Charges and Specifications. 

The Specification of Charge I alleges that accused was., on 8 Octo
ber 1946 at Bremerhaven, Gennan;,v., drunk under such circumstances as to 
bring discredit on the ·m11itary service, in violation of the 95th Ar
ticle of War. It has been repeatedly held by the Board of Review that the 
vrords underscored above should not be used in charging an offense under 
·the 95th Article of War and when so used should be considered as sur
plusage (CM 2489.34, Murray, 31 BR 399). Therefore., whether the allega
tion that accused was "drunk at Bremerhaven., Germany" constitutes a 
violation 0£ Article of War 95 depends upon all the facts and circum
stances as disclosed by the evidence. 

Winthrop cites., as an instance of an offense chargeable under 
Article of War 61 (95), "Drunkenness of a gross character conmitted in 
the presence of military inferiors, or characterized by some pecu
liarly shameful conduct or disgraceful exhibition of himself by the ac
cused" (Reprint,· p. 717).. . 

From the evidence it is obvious that accused was conspicuously and 
grossly drunk, in improper uniform, on a public railway and in the 
presence of military inferiors •. His drunkenness was characterized by

·a, shameful exhibition of himself in being unable to dress, vomiting on 
the floor of the railway car and engaging enlisted men in argumentative 
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and incoherent conversation. The evidence supports, beyond a reason
able dou~t, the findings of guilty of Charge I and its Specification•. 

'l'he evidence further establishes that accused was drunk in quarters 
on 9 October 1946. An officer of the 1.:edical Departinent exar.iined him · 
in his room at the barracks and so testified. Accused's actions in 
refusing to report to his commanding officer and his statements rela
tive thereto leave no doubt on this point. This offense in violation 
of Article of War 96 was clearly proved. 

mule accused admitted that he was 11drunk11 on both occasions he 
also contends that he was "more sick than drunk". The testimony of 
the three Uedical officers who examined him to the effect that he was 
not ill, but was under the influence of alcohol was sufficient evi
dence from Vlhich the court was justified in determining that accused's 
condition was not brought about by his alleged illness. 

6. War Department records show the accused to· be ,30 years of 
age and married. He graduated from high school and attended State 
Teachers College, Troy, Alabama, for three years. He taught high 
school.for one year before entering the Regular Army as a private on 
28 October 1941. He was discharged 13 August 1942 to accept a Reserve 
Commission as a Second Lieutenant} Q¥C, and entered on active duty 14 
ii.Ugust 1942. He was promoted to First Lieutenant 2.3 April 1943 and tc 
Captain, 28 March 1944. His efficiency reports disclose numerical 
ratings of 114.111 and 113.211 and include the notation that his "personal 
habits are making him an undesirable officer." No evidence of previous 
convictions was adduced-at tho trial but it appears that accused has on 
two previous occasions received punishment under the 104th Article of 
War, once f'oi: interferring with military police in the execution 0£ 
their duties and once for _appearing before enlisted men of his cOlllli.and 
in an intoxicated condition. In each instance he received a reprimand 
and fine of $100.00. 

7. The court was legally constituted and had jurisdiction of 
accused and the offenses charged. No errors injuriously affecting the 
rights of the accused were committed during the trial. I.n the opin-
ion of the Board of Review-the evidence is legally sufficient to sup
_port the findings of guilty and the sentence and to warrant confinnation 
of the sentence. Dismissal is mandatory upon conviction of a violation 
or Article of War 95 and orized upon conviction of a violation of 
Article of War 96. 

8 
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.,_ 

JAGQ - CM 319454 1st Ind 

WD., JAGO, Washington 25., D. c~ "J~' 1 ''. 1o.-17VI jj · · -,•t 

TO: The Under Secretary o:t War 

l. Pursuant to Executive Order No. 9556., dated Ma7 26, 1945., 
there are transmitted herewith for your action the record ot trial 
and the opinion of the Board o:t ReTiew in the case ot Captain 
Byron H. Barefoot (0-1576903), Air Corps. 

2. Upon trial by general court-martial, this officer was found 
g12ilty o:t being dr\Ulk lmder such circumstances as to bring 9,is
credit on the military serTice (Spec., Charge I)., in Violation of 
Article of War 95 and of being drunk in quarters (Spec., Charge II), 
in Tiolation of Article of War 96. He was sentenced to be dismiseed 
the service. The reTiewing authority" approved the sentence and tor-
warded the record of trial pursuant to Article of War 4s. 

· 3. A summary of the nidence mq ~ found in the accoia~ 
opinion of the Board of Review. The eTidence shows that accus~d wu 
taken by- enlisted personnel to an Army dispensary tran a railway train 
in Bremerhaven, Germany, while. in a grossl.J' intoxicated condition. 
The next moming he was again so intoxicated. in his quarters that he 
was unable to keep an appointment w1 th his ca:mnanding officer. The 
Board is of the opiniOD that the record of trial is legall.J' su.Uieien\ 
to s11pport the findings of guilty and the sentence and to warrant con
firmation thereof. 

4. Subsequent to the trial accused addressed a letter to the War 
Department stating that he was a confirmed alcoholic and had receind 
trea-tment tor this condition on two preTious occasions. Consequen~, 
it was recommended b.T this office that upon the retura. ot accused to 
the United States and pending rerlew of the reoord of trial accused be 
transferred to a general hospital for obsel"'l'ation and report b7 a 
board of medical officers with respect to his mental responsibility-. 

Th.a report ot a board of medical officers convened at Tilton 
General Hospital, Fort Dix., New Jersey, dated 24· April 1947, shows that 
the board found accused sane, so tar free from mental detect, disease 
or derangement as to be able conce:ming the particular acts charged to 
distinguish right from wrong, and sufficientl.J' sane to conduct and· 
cooperate 'intelligent]¥ in his defense, but foimd that he was nf'tei
ing from "addiction, alcoholic., chronic severe", and "that because o.t 
the nature of the officers mental and pey-sical illness., he was not 
able to adhere to the right with regard to his alcoholism.• The board 
recom.ended that accused be hospitalized for consideration .tor ret:1.re \ 

ment tor aedieal reasons b7 retiring board action. 
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5. In rtew ot the fi.ndings ot the board ot medical otticers and 
all the circum.atancei of the case I reconmend that the findings and 
sentence be disapproved, and that the otticer be prompt'.q eeparated 
trom the serrtce by' adm1o1stratin processes. 

6. War Department records show that accused ia ,'.30 ;rears ot ap 
and married. He graduated trom high school and attemed State 
'l'eachers Colleee, Troy, Alabana, tor three T9ars. He taught hip 
school· for one year betore entering the Re1ular A:rmy as a priTate on 
28 October 1941. He was discharged lJ August .1942 to accept a Re
sene CO!llllission as a Second Lieute·nant QMC and entered on actin duv 
l4 August 1942•. He was promoted to First Lieutenant 2.3 April 194.3 
and to Captain, 28 Marcll 1944. His etticienc;r Nporta disclose 
numerical ratings ot •4.1n and •.3.211 and include the notation that 
his personal habits are making him an undesirable of'ticer. No e'rl.
dence of prnious conTictions waa illtrodaced at the trial .but it 
appears that accused has receind panishnErllt under the 104th Article 
of War on two previous occuiou, once· tor inter.taring with milltar., 
police in the execution ot t.heir d•ties and once tor appearing before 
ollsted men ot his comnand in an intoxicated condition. In each a
stance he receind a reprimand and fine ot $100. 

I 

7. Incloaed is a .fora ot action designed to cal"l7 th11 recom
msndation into etfect, _should it meet with 7our approval. 

Cy 319454 

THOYAS H. GREEN 
Major General 

.3 Inell lh• Judge AdTocate Geaeral 
1; R/T 
2~ Form ot action 
.3. Medical report_______________________;,__ 

( G~C.M.o. 232, 26 June 1947). 
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';{AR DEPAP.l'l:::-.:Nl' 
In the C!fice of 'l'he Ju~:e Advocate General 

Washington, D. C. 

JAGH - CM 319456 2 2 MAY 1947 

UNITED STATES ) TECHNICAL DIVJSION, AIR '!'P..AINIM, 
) coi;::.:ArID 

v. ) 

Second Lieutenant ROBEm' c. 
) 
) 

Trial by G.C.I1!., convened at 
LOl'fry Field, Denver, Colorado, 

SAYIES (0-74519)), Air. Corps 
. ~ 6 January 1947. Dismissal, 

total forfeitures, and con
) finement for six (6) months 

OP:i:NION of the BOA.RD OF REVJEW 
HOl"l'ENSTEIN., SOLF, and SM.ITH, Judge Advocates 

l. The Board of Review has examined the record of trial in the 
· case of the officer named above and submits this., its opinion, to The 

Judge A.dvocate General. 
,·· 

2. The accused wa.i:> t.ried upon the following Charge and Speci!i
cationa 

CHARGE; Violation of the 61st J.rticle of War. 

Specification& In that Second Lieutenant Robert c. Sayles., 
Air Corps Unassigned, Attached Squadron I, 3705th Army
Air Forces Base Unit, did without proper leave., absent 
hmelf from hi, station at Drew Field, .Florida, from 
about 17 August 1945, to about 27 September 1946. 

He pleaded not guilty to, and was found guilty of, the Charge and·Specifi
cation. Evidence of two previous convictions was introducec.. He was 
sentenced to be dismissed the service., to forfeit all pay and allowances 
due or to becane due., and to be confined at hard labor for six (6) months. 
The reviewing authority approved the sentence and forwarded the record of 
trial for action 1U1der Article of War 48. 

3. The Boa.rd of Review adopts the statemsnt of the evidence and the 
law contained· in the review of tm Technical Division, Air Training Command 
Judge Advocate, dated 21 January 194?. 
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4. At the tin:e of the com.tlssion of the offense of which accused 
has been convicted, he was si~le anc. was 23 2/12 years of ae9. ::lie 
parents and one olC:cr urctrer reside in F0r.,ls::1d, OreJon. He had com
pleted one year at the University of Po~land prior to his enlistment 
l:1 the Air Corps on 13 April 1942. Upon completion of aviation cadet 
training, he was appointed a second lieutenant, Air-Reserve and ordered 
to active duty on 20 ?Jay 1<;43. He arrived overseas in January 1945 and 
flew eighteen combat mission in the European '!'r..eater of Operations, 
returning to the United States 011 4 July 1945. He was awarC::.ed the Air 
Medal and two Oak leaf Clusters to the Air 1Ied13.l. The o:ily e.f!'idency 
ratings of record show three ratings of excellent and one rating of 
very satisfactory. 

· On 15 January 1944, he was reprimanded under the provisions of 
Article of War 104, for operating aircraft within an airway tr~ic 
control area without the proper approval of a flight plan for such 
operation. He was tried by a general court-rn..artial on 3 1iay 1944, 
far three-days' absence withJ~t leave, for which he was sentenced to 
.L'orl'cit sixty-five (~65.00) dollars of PJ.Y rer month far three months 
and to be restricted to the 1:hdts of his post for fourteen da~. He 
was tried by a general court-martial on 30 May 1944 for n:aking a false 

· statement under oath on 3 l!.ay 1944 and sentenced to be dismiased the 
service, which sentence was commuted to a reprimand, forfeiture of 
seventy-five ($75.00) dollars of his pay per month for six months and 
a restriction to the limits of his post for three months. 

5. The Board has given consideration to the following communi
cations Ylhich recommend clemency on behalf of the accused: A letter 
from his !S·pecial defense counsel to t~ reviewir.g authority, dated 22 
Jarruary 1947; two letters from Honorable Guy Gordon, United States 
Se!'..!lte, to llajor General Wilton B. Persons, Chief, legislative and 
Liaison Division, dated 10 and l4 January 1947,; a letter from Mr. 
Merle R. Chessman to Senator Gordon, dated 4 October 1946; and a 
letter from Urs. o. c. Sayles to llr. Chessman, dated 8 January 194?• 

6. The court was legally constituted and had jurisdiction of the 
person and the offense. No eITors injuriously affectir:g the substantial 
rights of the accused were connnitted. The Board of Review is of the 
opinion that the record of trial· is legally sufficient to support the 
findings o! guilty and the sentence and to warrant confirmation of the 
sentence. A sentence to dismissal, total forfeitures; and confinement 
at hard labor for six (6) conths. is authorized upon a conviction of a 
violation of Article of War 61. 

-;-.-----------..-' Judge Advocate 

~k:Judge Ad"locate 

Ju~e id"lotate 
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JAGH - 319456 1st Ind 

Vv'D, JAGO, Washington 25, D. c. ,:~ .. 4 1947 

Toa The Under Secretary or War 

l. iursuant to Exacutive Order No. 9556, dated 26 May 1945, there· 
are transmitted herewith for your action the record of tri~l and.the 
opinion or the Board of Review in the case of Second Lieutenant Robert 
c. Sayles (0-745190), Air Corps. 

2. Upon trial by general court-martial this officer was found guilty 
of absence without leave from about 17 August 1945 to 27 September 1946, 
in violation of Article of War '61. Evidence of two previous convictions 
was introduced. .He was sentenced to be dismissed the service, to forfeit 
all pay and allowances due or to become due, and to be confined at hard 
labor for six (6) months. The reviewing authority approved the sentence 
and forwarded the record of trial for action under Article of War 48. 

3. A summary or the evidence may be found in the review of the 
Staff Judge !dvocate which was adopted in the accanpanying opinion of 
the Board of Review as a statement of the evidence and law in th:! case. 
The Board of Ieview is of the opinion that the record of trial is legally 
sufficient to support the sentence and to warrant confinnation thereof. 
I concur in that opinion. · 

4. The accused after returning from overseas duty on 4 July 1945 
was placed on temporary duty at .Jefferson Barracks, Missouri. By 
paragraph 53, Special Orders Number 210, Army Service Forces, 1722d SCU, 
VID Personnel Center, Headquarters Reception Station, Jefferson Barracks, 
Missouri, 17 August 1945, accused was transferred to Squadron A, 301st 
Base Unit, Arrey Air Forces, Drew Field, Tampa, Florida. He failed to 
compl:,r with these orders am never reported to his new unit. 

At the trial accused elected to be sworn as a witness am testified 
in substance as followsa About VJ-Day he started drinking and celebrating 
and evidently "took off•" When he cam to, about two weeks or a month 
later, he was in Denver. He realized at that time that he was absent 
without leave but was in such a mental and physical state that he "didn't 
particularly care." Thereafter, and until he surrendered himself at 
Lowry Field on 27 September 1946, he worked at several places, earning 
from :ifiO to $220 a month•. Nine days before returning to mUi tary control, 
he married a girl llhom he had met at the Catholic USO in Denver llhile he 
was absent. · 

5. Jt the time of the commission ot the offense of which accused 
has been convicted, he was single and was 2,3 2/l.2 years of age. Ha had 
COl!.'pleted one year at the University of Portland prior to his enlistment 
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in the Air Corps on 13 April 1942. Upon completion of aviation cadet 
training, he was appointed a second lieutenant, Air-Reserve and ordered 

. to active duty on 20 May 194.3. He arrive-: ,..'lerseas in January 1945 and 
new eighteen combat missions in the European Theater of Operations, re
turning to the United States on 4 July 1945. He was awarded the Air 
Medal and two Oak Leaf Clusters to the Air Medal. The only e~ficiency 
ntings of reco:rtl. show three ratings of excellent and one rating of very 
satisfactory. · · 

On 15 January 1944, accused was 'reprimanded under th9 provisions 
of Article of ·,rar 104, for operating aircraft within an airway traffic 
control area without the proper approval of a flight plan for ~ch 
op:iration. He was tried by a general court-martial on 3 May 1944, for 
three days' absence without leave, for which he was sentenced to forfeit 
sixty-five ($65.00) dollars of his pay per month for three months and to· 
be restricted to the lrl.mits of his post for fourteen days. He was tried 
by a general court-martial on 30 May 1944 for ma.king a false statement 
under oath of 3 May 1944 and sentenced to be dismissed the service. This 
sentence was commuted to a reprimand, forfeiture of seventy-five ($75.00) 
dollars of his pay per month for six months and restrictioo to the limits 
of his post for three months. · 

6. Consideration has been given to the following communi~tiClls 
which recommend clemency on l:ehalf of the accused: A letter from his 
special defense counsel to the reviewing authority, dated 22 January 1947; 
two letters from Honorable Guy Gordonj United States Senate, to the Chief,· 
Legislative and Liaison Division, dated 10 and 14 January 1947; a letter 
frcm Mr. Merle R. Chessman to Senator Gordon, dated 4 October 1946, and a 
letter ~rom Mrs. O. c. Sayles to !f.r. Chessman, dated 8 January 1947. 

7. I recommend that the sentence be confirmed and carried into 
execution • 

. 8. Inclosed is a form- of action designed to carry into effect the 
foregoing recanmendations, should such action meet with your approval. 

THOMAS H. GREEN2 Incls. 
·1- Record of trial Major General 
2- Foz:m of Action The· Judge Advocate General 

( o.c.1L.o. m, June n, 1947.) 
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· WAR DEPAR.T'.llliENT 
· In the Office of The Judge Advocate General 

Washington, n.c. 

JAGN-CM 3194h6 

U N I T E D S T A T ~ S ) UNITED STATES CONSTABULARY 
) 

v. ) Trial by G.C.t.i., convened at 

Staff Sergeant CHARLES W. 
) 
) 

Bamberg, Germany, 20 September 
1946•. Id.shonorable discharge 

KIHKLAND .(38432483), 820th ) and confinement for one (1) 
Constabulary Military Police ) year. Disciplinary Barracks. 
Company. ) 

HOLDING by the BOARD OF RE.V.n..w 
JOHNSON, BRACK aoo OOYLES., Judge Advocates 

1. The record of trial in the case of the soldier named above has 
been exanrl,ned by the Board of Review. 

2. The accused was tried upon the following Charge and Specifi
cations: 

CHARGE: Violation of the 96th Article of War. 

Specification l: In that Staff' Sergeant Cnarles w. Kirklmd, 820th 
Constarulary Military Police Company., did between the dates of 1 
July 1945 to 29 Noveni>er 1945 at Weidhaus., Germany, with intent 
to deceive, wrongfully induce Kaethe Schmucker, a German national., 
to participate in a marriage ceremony purporting to constitute her., 
the said Kaethe Schmucker., his lawful wedded spouse, then and 
there knowing said ceremony to be legally insufficient to con
stitute her, the said Kaethe Schmucker, his lawful wedded wife. 

Specification 2: In that * * *, did between the dates of 1 October 
1945 to ~ November 1945, at Weidhaus, Germany., with intent to 
decei,ve., wrongfully induce Dr. Georg Goetz., a Gern:e.n national., 
to perform a marriage ceremony between himself'., the said Staff 

. Sergeant Charles w. Kirkland and Kaethe Schmucker., a German 
national., then and there knowing said ceremony to be legally 
insufficient to constitute her., the said Kaethe Schmucker., 
his ,lawful wedded wife. 
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Accused pleaded not guilty.to the Charge and 'its Specifications, was found 
guilty of both Specifications and of the Charge, and was sentenced to be 
ci.ishonorably discharged the service, to fo:fait all pay and allowances 
due or to become due, and to be confined at hard labor for one year. The 
reviewing authority approved the sentence, designated the Branch United 
States Disciplinary Barracks, Greenhaven, New York, as the place of con
finement, and forwarded the record of trial for action pursuant to Article 
of War 50i• 

,3. The record of trial is legally sufficient to support the .findings 
of guilty and the only question to be determined is the legality of the 
sentence. 

4. The acts of accused as set out in the Specifications do not set 
out offenses specifically listed in the Table of Maxil'llUlll Punishments 
(par. 104£, UCM, 1928). They do constitute conduct of a nature to 
bring discredit upon the military service (par. 152£, MCM, 1928) and are 
closely related to the offense listed in such Table of .l:laximum .Punish
ments as "Disorderly under such circumstances as to bring discredit upon · 
the military service," for which the maxinrum punishment is .fixed at con
finement at hard labor for four months and forfeiture of two-thirds pay 
per month for a like period. 

The offenses alleged in the two Specifications of the Charge 
constitute one transaction and hence are punishable only in the most 
serious aspect of such transaction (CM 257824, ~, 50 BR 204). 

5. For the reasons stated the Board of Review holds the record of 
trial legally sufficient to support the findings of guilty of the Charge 
and its Specifications, but legally sufficient to support only so much 
of the sentence as provides for confinement at hard labor for a period 
not to exceed four months, and forfeiture of not to exceed two-thirds 
pay, per month, for a like period. 

Judge Advocate. 
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' , ..,
JAGN-CM 319. 466 1st Ind : ~ _.., ~ ... :,; : . 

WD, JAGO, Washington 25, D. C. 

TO: Commanding General, united States Coru,tabulary, APO 46, 
c/o Postmaster, New York, New York 

1. In the ca.se of Staff Sergeant Charles w. Kirkland (38432483), 
820th Constabulary Mil:J,tary FOlice Company, I concur in the foregoing 
holding of the Boaz-d ot Review and for the reasons therein stated 
recommElld that only so much of the sentence be approved as involves 
confinement at hard labor for tour months and forfeiture ot two-thirds 
pay pet" month for a like period. lJPon taking such action you will have 
authority to order the execution of the sentence. 

2. When copies ot the published order in this case are forwarded 
to this office, they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate attach
ing copies of the published order to the record in this case, please 
place the file number of the record in brackets at the end of the published 
order, as follou : 

(CM 319466). · 

1 Incl THOMAS H. GREEN 
Record of trial Major General 

The Judge Advocate Qenaral 





·WAR DEPART.ME:NT 
In the Office of The Judge Advocate General (315) · 

Washington; D. C. - -

MAY l 5 1947 
JAGQ - Clil 319474 

U N I T E_D S T A TE S ) UNITED STATES CONSTABULARI 
) 

Te ) Tria;l. by G.C.M., connned at 
Bam~rg, Ge~, 7 November 

PriTate MAX K. :WLVANEI ~ 1946. Dishonorable die-
(3744Sm), Attached un ) charge and confinement far 
assigned Detachment 90, ) life. United States Disci
3rd Replacement Depot, ) plinary Barracks. 
476th Replacement Company-, ) 
90th Replacement Battalion. ) 

REVIEW b;r t.he BOARD OF BEVIEW 
JOHNSON I STERN and SCHENKEN, Judge AdTocatea 

1. The Board of ReTiew has examined the record o:t trial 1n the case 
of the soldier named abOTe. 

2. The accused was tried upon the following Charges and specitica
tions: 

CHARGE--Ia Violation o:t the 92d .lrticle ot War. 

Specitication: In that PriTate Clifford C. Welco and PriTate 
llu K. l.fulTane;r., both of Detachment 90, 3rd_ Replacement 
Depot, 476th Replacement Compaey-., 90th Replacement Bat
talion., acting joint~ and in pirsuance o:t a common 
intent, did, at Humburg, Germaey-, on or about 15 Maroa 
1946, with malice aforethought, willtuU,-, dellberatel;r, 
felom.ousl.3', unlawtu.l.l;r and with premeditation, kill one 
Konrad Baier, a human being, b;r shooting hi.a with a 
pistol. 

CHARGE II: Violation of the 58th .lrticle of War. _ 

Specification 1: In that PriTate l4ax K. ~lTaney., Detachment 
90, 3rd Replacement Depot, 476th Replacement Com~, 90ih 
Replacement Battalion, did, at Schwabach, Germaey-, on or 
about 17 Jul.3' 1945, desert the serrice of the United 
States &n1. did remain absent in desertion until he was 
apprehended at Nurnburg, German;,-, on or about 9 June 1946. 

Specification 2: (Relates to Welco onl.3'). 
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CHARGE III: Violati(ll o.t the 93d .h \;,:;...:le o.t War. 

Specification: In that PriTate Cill.tord c. Welco, and Print. 
)(ax E. :Mu.lnne71 both o.t Detachment 90, 3rd Replacement 
Depot, 476th Replacement Ccmpany, 90th Replacement Bat
t.uion., acting join~ and 1n pursuance ot a common intent., 
did., at Humburg., Germany, on or about 15 March 1946, un
lawhl.l.y" enter a store on the corner o.t BuJJmanRtrasse 
and Comeniustrasse, Nurnburg., Germany-, With intent to 
ccmni;t; a cr:1Jninal o!'.tense., to Wit, larceny therein. 

!ccused pleaded guilty' to Charge m and_ its specification and 110t 
guilty' to all other Charges and specifications. Hens .tound guilty' o.t 
all Charges and specifications. Erldence v:t th7ee prertous convictions 
b7 special court-martial - twice tor AWOL and once .tor giving tallse 
intormation to superior officers - was introduced. He was sentenced 
to be dishonorablJr discharged the senice, to tor.teit all pq and allow
ances due or to become due, and to be con.tined at hard labor for the 
tem or his natural life. The rerl.ning authority- approTitd the sen
tence., designated the Branch, United States Disciplinary Barracks., 
Greenhann, Nn York, as the place or continement, and forwarded the 
record ot trial :tor action pursuant to .Article o.t War 50½. 

3. Erldenee. 

!.• For -the prosecution. 

On the night ~ 16 JuJJr 1945., accused sawd the bars on a window 
1n the stockade at Schwabach, Gel"l1l4IlTI and he and PriTate Welco escaped 
(R. 8). -They- nnt to llurnberg., met two girls, and began lirlng with 
them in their apartments (R. 8, J0-.31). They saw each other trom time 
to time up until· 7 June 1946 (R. 8). Accused was apprehended on the 
night of 9 or lO June 1946 while waring ciTilian clothes (R. 22, 25) 
and when he made a gesture to reach tor a pistol., he was shot by- one ot 
the German policemen assisting in hi.a arrest (R. 24). 

On the m.ght o:t 14 March 1946., PriTate Welco want to accused's 
. apartment.. They- went out together, entend a store b7 jinqing a 

windOW"1 (accused want in .tirst) 1 and departed with a crate ot eggs and 
two sacks of groceries. On their ....-y back to accused's apartment, the7 
W8N stopped and questioned by- Konrad Baier.,• German policeman in 
uni.tom. TheT told him that tbe7 wre Jmerican soldiers and that he 
had no right. to •m.onker' witlJ. t.ha. 'l'he policeman tried to pull his 
g\1D but. Welco beat him to the draw and stuck his gun 1n the policeun•s 
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stomach and pushed the latter•s holster towards the middle or his back. 
Welco put his gun away and he and the policeman-then shook hands. The 
policeman started .to walk away when Welco told him "it was best not 
to be crazy" and this angered the policeman who told accused and Welco 
to go With him. Instead., Welco picked up his crate am started ott. 
Accused pulled out his pistol. Welco told him to take it ea.s7 and as 
he lil'ted the eggs to bis shoulder, he heard accused holler, 11le1, hill 
haT8 it Charlie". Welco said "Jesus Christ, don't shoot" but accused 
was alreaey- shooting. Welco saw the policeman "double _up" and tall 
backnrds~ When saneone called from a building on the street, ac
cused fired another shot and they both dropped their loot and ran trca 
the scene (R. 8-9). The police officer died before reaching the . 
hospital (R. 21, 27) and an examination of hia gun sh0118d that it was 
loaded, with the safet;r catch in locked position (R. 2.3). 

A portion or the testimorly' that accuaed had giTen at the prertoua 
trial or Private Welco (CJl 319367) ns read into the record., onr the 
objection of defense counsel. Ill this t.Etst:I.JIOD1', accused had admitted 
his escape tr0J11 tl}e stockade w:1.th Welco (R. ,31), the breaking into 
Hollnack 1s store (R. 31), and the shooting o:t the German policeman 
(R. 31). Accused's version ot tJJe shooting was similar to Printe 
Welco's testlll.Ol'J1' except that he claimed that he had distinc~ seen,. 
the policeman reach tor his pistol and •I heard )µs haJld hit the bo~ter 
when I tired on him. , I fired in his direction" {R. .31). . 

e,. For the de!en.,e. 

, Mt.er being adTised of his rights in open court, accused testi
fied under oath the same as he had testified at Prin.te Weloo1s trial 
(R• .'.34-1.0) • . 

In addition, accused made an unsworn statement reTieldng the uma 
tacts. 

Accused insisted in his senral statements that be •was nenr 
angry- with the German (policeman) *** (be) had no right to tr7 and 
arrest us or take us in as he tried to do. He knew w •re American 
be7ond & doubt. Also he did not know 118 had German toodstui'ts. *** 
In 'Tq estimation, there was no malice a.toreth01lght, or pre11.editation 
connected with this shooting" (R. 42). He also insisted that he had 
to shoot to san himselr - "He was twentr paces or so a,rq when I 
distinctq sn his right &rll slip :tor ais g,m. I also distinc~ heard 
his. hand slap the holster. 11 CR. 42). 
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4. !.• The escape trom the stockade, the absence ot almost a ;rear 
terminated. b;r apprehension, and accused's actb:l.ties during tllat int,rim 
(all admitted b;r accused) justitied the court•, tinding ot gullv ot 
desertion. 

R• The onl.7 ffidence regarding t.he how,ebreald.Jlg char1e wu the 
testiaOl:11' ot the accomplice, PriTate Welco. Accused's plea ot guilt7 
to this charge obrtated 'the necessitr ot prOTing this offense but it 
would have been better procedure for the trial jllige ad.Tocate :to ban 
presented a prima .facie cue. 

I.• Accused's on~ defense to the murder. charge was his testia0ll1' 
that he acted in selt-de.fell8e. He appears to han been absolute]J" sincere, 
but equa111" incorrect, in h18 oontention that the German policeman had no 
right to interfere nth hi.a American .freedom. Accused 1a 011111 t.&tllll0l:J1' 1a 
the o~ eTidence that the policeman made &r'f1' et.tort to reaoh tor his c,m. 
PriTate Welco did not see him make any such mm (lt. isl. There waa other 
erl.dence that the policeman•• g1m was on sa.fet.r (R. 23) aDd that tbe 
policeman was shot in the back (R. 27). 

sl,. •llurder is the unlawful Jc:1JJ1ng of a hmnan being nth Mlioe 
atorethought. *** Kallce does not necessaril,1' mean hatred or personal 
ill-nll toward the person killed, nor an actual intent to take hia lite
***• It mar mean *** an intent to oppose .torce to an officer or other 
person la~ engaged in the dutT of arresting, keeping 1n custody', or 
iaprisoning ~ person, or the dut., of keeping the peace, or ·clispersini 
an 'tllllallful. assemb]J", provided the offender has notice that the person 
killed ia such an officer or otbar persc.r so e11pl079d. • (par. 1481.,H:Jl) • 

The evidence conclusin~ shon that accused not on]J" not.iced that 
deceased 'RB an officer ot the law but also that he was interrogating ac
cused and his accomplice concerning the stolen goods which they 118N · 
transporting through the cit., street. Thus, the conclusion is in
escapable that the intentional k1U1ng of the officer under such circa
stances was nthout legal justitieation and constituted the oriae of 
murder. · 

!.• The identitication ot deceased WB!I not thor01Jgh but the record 
ce11tains substantial tTidence trom which the cour"t; couJ.cl reaeonuq. inter 
the deceased•a identiv (CM l.2486, Herbert, 25 BR (ET(;)) 223). 

t• 'l'be. allied papers attached to the reoord ot trial show tut 
t.he officer who signed the charges ns subsequentl.T appointed as 1.n
Testigating officer. This is an undesirable procedure but it is not a 
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jurisdictional matter and did not injurioU8l.7 at.feet the aubatantial 
rights of the accused. This is especially true in the instant case 
in that the report of investigation discloses a thorough inquir;r was 
made in hll accord with the provisions of Article ot War 70. (Cll 
l.84069, Hughes; CM 200989, Osman, 5 BR 14, 33). 

5. Accused is 31 y-ears of age, married, and has two children. 
He graduated f'rom High School and worked as a chau.f'teur. He was in
ducted on 19 November 1942, joined the 3rd Division at kizio on 
7 FebruSX7 1944 and remained with them until 4 June 1944. 

6. The court was legally corustituted and had jurisdiction of' 
the person and offenses. No errors injuriousl.7 affecting the substan
tial rights of' the accused were committed during the trial. A Hntence 
to death or lire imprisonment is mandatory- tor a violation_ ot Article 
of War 92. While a United States DisciplinSX7 Barracks waa designated 
as the place of confinement by the appointing authorit.r, confinement in 
a penitentiary- is authorized b,- Article of' War 42, murder being recog
nized as an offense ·of a civil nature and punishable b7 penitentiary 
confinement £or more than one year by- Sections 452 and 454, Title 18, 
United States Criminal Code. 
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W'AR IEPARTliLENr 
In the Office ,of The Judge Advocate Genera;!. 

Washington, n.c. 

JAON-QJ Jl9475 

UNITED STATES ) UNITED STATES CONSTABULARY 
) 

v. ) Trial,b;r o.c.y., convened at 
) Stuttgart, Germany, 2.3 Octo

Private First Class JAMES ) ber 1946. Dishonorable dis
E. ASKINS (?000297), Head ) charge and confinement tor 

, quarters and Headquarters ) two (2) ;rears. Disciplinary 
Troop, 10th Constabulary ) Barracks. 
Regiment. ) 

HOLDING by the OOARD OF REVIEW 
JOHNSON, BR.ACK and BOYLES, ~udge Advocates 

1. The record ot trial in the case of the soldier named above 
has been examined by tb:l Board of Review. The o~ question re
quiring consideration is whether the court by which accused was tried 
was lega~ constituted. 

2. It appears from the 1st Indorsement on the Charge Sheet that 
on 1 October 1946, the case was "referred tor trial to Captain Richard 
E. Eggleton Jr., Int., Trial Judge Advocate of general court-martial 
appointed b;r paragraph 2, Special Orders No. 123, Headquarters u. s. 
Constabulary, APO 46, u. s . .Army, 19 September 1946, as amended by 
Par 1, SO 127, Hq u. s. Constabulary, APO 46, u. s. Army, 24 Sep 46.• 
Page one ot the record ot trial recites that the court .in this case 
was convened at Stuttgart., Germany-, pursuant to 11the following orderz", 
an official extract cow of paragraph 2, Special Orders No. 123, Head
quarters United States Corustabulary, A.PO 46., United States A.rriu, dated 
19 September 1946., being attached thereto. The amendment contained in 
paragraph 1, Special Orders No. lZ7, same headquarters., dated 24 Septem
ber 1946., does not in any manner change the composition o! the court as 
earlier named. Lieutenant Colonel Kenneth w. Collins was named., in such 
original order, as the senior member am the law member o:t such court. 
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IJ_so attached· to page one of the record of trial appears an 
official extract copy of paragraph 12, Spacial Orders No. 150, same 
headquarters, dated 22 October 1946, llhich reads as follows: "LT 
COL WALTH T MULVANITY 029674 Ord Hq 3d CON Brigade, is detaila d as 
LAW MEMBER of the GCM aptd by par ll, SO 150, this Hq, cs, for the 
trial of T/Sgt Alfre~ A. Duplessis., 31222488) 72d Constabulary Squad
ron, and Pfc James E. Askins, 7000279, 10th Constabulary Regiment., 
~ vice LT COL KENNETH W COLLINS 022169 Inf Hq 10th Constabulary 
Regiment reld for tle above mentioned cases onl;t' (l!mphasis supplied). 

The trial began on 23 October 1946. Lieutenant Colonel Wal.th 
T~ Mulvanity was present, sworn, and sat as a member ard law member of 
the court (R. 2-4), although it appears from the record that be was not 
included in the detail for the court appointed by paragraph 2, Special 
Orders No. 123, referred to above. This being the case it is elemental 
that these proceedings were thereby invalidated (CM 238607 Mashburn, 24 
BR 308, II Bull JAG 338). 

3. For the reasons stated the Board of Review holds the record 
of trial legally insufficient to support the findings of guilty and 
tha sentence. 

," 

Judge .Advocate. 
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WAR DEPARTMENT 
In the Office of The Judge Advocate <fenera.l 

Wa.shine;ton 25, D. C. 

JAGK - CM-319501 
6 FEB ;~7 

UNITED STATES ) FORT ORD., CALIFORNIA 
) 

v. ) Trial by G.c.M., convened at Fort 
) Ord, California, 23 December 1946. 

Technician Fourth Grade DONAID ) Dishonorable discharge and total 
E. GILBERT (39551154), 162d ) forfeitures-. 
Ordnance Maintenance Company, ) 
Second E.'ngineer Special Brigade,) 
Fort Ord, California.. ) 

--------------·---------------HOLDING by the BOARD OF REVIEW 
SILVERS, MoAFEE 8.I'.d ACKROYD, Judge Advocates 

l. The record of trial in the case of the soldier named above has 
been exa.mined by the Boa.rd o_f Review. 

2. The aooused was tried upon the following ohe.rge a.nd apecification1 

CHA.RGE1 Violation of the 93rd .Article of War. 

Specification 11 In that T/4 Donald E. Gilbert, 162d Ordna.noe · 
Maintenance Company, 2nd Engineer Special Brigade, Fort Ord, . 
'balifornia, did, in building :/rr 1769, Fort Ord, California, on 
or about 3 and 4 December 1946, oommit the orime of sodOJlliY by 
feloniously and against the order of nature having oarnal oon• 
nection per anum with T/5 Augustus z. High, 44019331, 162d 
Ordnanoe Maintenance Compacy-, Fort Ord, California. 

He pleaded not guilt:, to and was found guilty of the charge and specifica
tion. No evidence of acy- previous oonviction was introduced. He was sen• 
tenoed to be dishonorably discharged the service and to forfeit all pay and 
allowe.noes due or to become due. The reviewing authority approved the a . .1-

tenoe and forwarded the record of trial for action under Article of War soi-. 
3. First Lieutenant Charles A.· .Fkll, Medical Corps,· the Chief of the 

Psychiatric Service, Regional Hospital, Fort Ord, California, testified that 
he examined the accused at the request of the Provost Marshal. He questioned 
the accused concerning his past life and the aooused freely admitted the act• 
charged in this specification. The aooused also stated to Lieutenant Hall · 
the details con,oerning the offenses ·ohl:rc•4 in such a malll18r as to constitute 
a complete confession of this crime. Lieutenant Hall did not warn the a.ooused 
of his rights under the 24th Artiole..hf[ War. From thh examination Lieutenant 
Hall concluded that the accused has/overt homosexual experiences but is not 
strongly homosexual. His behavior is probably firmly ingrained in hi• oh~rao
ter and will not change. He probably would not benefit from '!,r•atmem (R. 
6-8, Proa. Ex. A). 
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M!Ljor Thomas D. Montgomery identified a pre-trial atatement J1111.de bJ 
the aocuaed to him. Thia statement wu reoeiTed in evidenoe u Proaeou
tion Exhibit B. The statement is a complete confession to the crillle 
chs.rged (R. 10,llJ Proa. Ex. B). 

The aoouaed elected to remain silent. 

4. An aoouaed cannot legally be oonvicted upon his unsupported 0021-

tession. There muat be, in the reoord, other direct or oiroU111Bte.ntial e1'1-
denoe that the offeme charged has probably been committed (MCJI. 1928, par.· 
114a). The general rule which ha.a been sta.ted and applied by the Boa.rd ot 
Review in numerous cases ia that while the corpu, delicti need not be proTed 
aliunde the confeuion beyond a rea.aona.ble doubt or by a prepondera.noe ot the 
evidence or at all, nevertheless some evidence muat be produced to oorroborate 
the oon!'e11ion a.nd auoh eTideno• mu.st touoh upon the oorpua delioti (CK 
239086, Jones, 26 BR 41,43J C~ 202213, lta.llon, 6 BR 1,2J CM 220604, A.ntrobua, 
13.BR 11-;IsTcM 237225, Chesson, 23 BR 317,!19). 

In thia case, the endenoe consists solely of the oont'e11ion ot the 
aoouaed u ma.de to Major lik>ntgomer,y a.nd the testimony of Lieutenant Bl.11 
detailing the statements made by the aoouaed to him during a payohiatrio 
examina.tion. There ii no other evidenoe touching upon the corpua delicti. 
It 11 maniteat that in this oue the aoouaed ·wu oonvioted upon hi• un.aup
portecl confe11ioJ11. The statements made to the payohi&trbt were made with• 
out warning to the aoou,ed a.a to hia righta against Hlt•inor1Jllina.tion. We· 
deem it unneoeua.ry to determine whether or not theae atatementa were TOlunt&r7, 
for without aome evidenoe touching upon the corpus delicti any number ot .oon
feaaion. introduoed by the proeeoution would not 1uppl7 auoh miuiJ:Lg eTidenoe. 

6. For the ,reuona stated, the Board of ReTi• holds the record of trial 
legall;y inauttioient to 1uppor.t the findings of guilt, and the aenterioe. 

~Judge .ldTOoato 

(Siolc in Quarter,) , Jtidg• .Ad1'0oate 

.mm~. . JI.Ilg• .t.4Tooate 
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FEB 211947 
JAGK • CM 319501 

wo. JAGO, Washington 25, D. c. 

TOa Commanding General,. Fort Ord, California 

1. In the case of Technician Fourth Grade Donald E. Gilbert (39551154), 
162d Ordnance Maintenance Company, Second Engineer Special Brigade, Fort 
Ord, California, attention is invited to the foregoillg holding by the Board 
of Review that the record of trial ii legally inaut'ticient to 1upport the 
findings of guilty and the sentence, which.holding is hereby approved. Fer 
the reuons stated in the holding by the Board of Review I recommend that 
the findings of guilty a.nd the sentence be va.oated. 

2. When copies of the published order in thia cue are forwarded to 
this office they should· be accompanied by the foregoing holdii;t'and this 
indorsement. For convenience of reference, plee.se place the(file number 
of the record in brackets at the end of the published order, a• ~low• 1 

/ 

{CM 319501). 

1 Incl THOMAS H. GREEN 
Record of trial Major General •. , 

The Judge Advocate General 
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WAR DEPARTMENT 
In the Offioe of T~e Judge AdYoo&te Gener&l (327) 

Washington 25, D. C. 

JJ.DK • Cll 319511 
21 APR 1947 

UllitED STA.TES ) XII TACTICAL AIR COJ4MARD 
) 
) Trial by- G.C.lri., oonvened at Bad Ki•- · 
) aingen, Ge~. 6 December 1946. Dia• 

Fir1t Lieuten&J:Xt JEROME ll. ) miual. 
KERSTING (0-697037), Air ) 
Corps. } 

·----····---------~-------------OPINION of the BOlRD OF REVI&f 
SILVERS• .MoA.FEE am ACKROYD. Judge .Advooate1 

----·-------------------------

1. The reoord ot tri&l in the oaae ot the o.1'.fioer DUled &boff baa beeu 
examined by the Bot.rd ot Renew and the Board 1ubmita thi•• itl opinion. to 
The Judge Advooate Gener&l. 

2. 7he aoouud wu tried upon the following ob&rgea a.Dd 1pecitio&tion.. 

CHARGE la Violation of the 94th Article of War. 

Speci.fic&tion la (Finding ot not guilty}. 

Specitioation 21 In th&t Firat Lieutenant Jercae K. Ier1tag, Uth , 
Li&i1on Squadron, did, while enroute between Nordholl. GerJll&ZliY aD4 
Bamberg, Genna.ny-, on or about 3 Aug\llt 1946, knowingl.::, and Will• 
fully misappropriate to hie own UH and benefit about 15 g&llona 
of guoline, value of about t2.oo,. property ot the Um.11ed State,. 

C&RGE Ila Violation ot the 96th Article ot War. 

Specitioation la In that Fir1t Lieutenant Jerome M. Xeratin.g, 
..., did at Stuttgart, Ger,na.ny-, on or about 29 September 1946, 
wrongfully and unlawtully &lld with intent to deceiw, oauae a 
privately- owned Opel 6 pa11enger Sedan Automobile, whioh na in 
hit posunion aDd under hia oontrol, to be painted olin drab 
color, to be m&rked with a white 1tar, the word.i "milit&J7 police•, 
and number• having the appearanoe of gowrmnent nhiole regittl"&• 
tion number• • · • 

Speoitie&tion 21 In that Fir1t Lieutenant Jerome 1l. Xer1tizic, 
•••, did in nrioua parts ot the Aaerioan Occupied Zone ot 
Ge~ trom about l Ootober 1845 to l Auguat li48 wrongtull7 
IJld unlartully and with intent to deoeh• own and operate an 
Opel 6 pauenger Sedan Automobile, whioh wu painted oli.,. drab 
oolor. •rked with a white 1tar,. the worda "ailitarr polloe"• 
Uld numben having the appearanoe of gonrnment nhiol•. regittr&• 
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tion number•. 

Speoifio&tion 3a In that Fir1t Lieutenant Jerome M. Ker1ting, 
•••, did at Nordholz. Germe.ey-. from about l May 1946 to a.bout 
l August 1946. wrongfully &nd uula.wfully awn and opera.te an 
Opel 5 passenger Sedan Automobile. without lioenae plate, am 
without having properly registered said vehicle • 

.Specii'ica.tion 41 In that Firat LieuteJl&llt Jerame M. Ker1ting, 
•••, did at Nordhol& Arm:t Air Ba.u. on or about 30 Jul.7 1946, 
wrongfully &Jld unlawfully and with intent to deceive di1play- a 
government maintena.noe oard on the windshield of his priva.tely 

·owned Opel 6 pa.saenger Sedan Automobile. · 

· Speoifioa.tion 51 In that First Lieutenant Jerome ll. Kersting, 
•••• did at Bamberg. Germany. on or about 10 September 1946. 
wrongfully introduce into his QU&rtera A.It& Staderman. & oiTilia:a. 
fems.le. 

Be plea.ded not guilty to a.11 ch&rgea a.nd apeoifioa.tiom. He wu found guilty 
of both oha.rge1 and a.11 specifioationa thereto excepting Speoifioation 1 ot 
Ch&rge I. or which he wu found not guilty-. No evidence ot &rJ:¥ preTiou1 oon
Tiction was introduced. He 1rU aentenoed to be diamiaaed the aerTioe. 1'h• 
reTi ""1ng a.uthori ty a.pproved the sentenoe and ronra.rded the record or trial 
tor a.otio•·un::ler Article of War 48. 

3. Evidence for the Prosecution 

On motion or the prosecution the oourt took judioi&l notio• ot pertinent 
direoti.,.. iuued to mili ta.ry personnel in the European 1'hea.ter whioh &re &1 

fol101r11 

Letter AG 62. GAP AGO. dated 5 June 1946, Hea.dqua.rtera lB Air Foroea 
in Europe, Subjeota •Billet•• Quarter& &nd Tr-.naient Aooommodationa.• 

•1. The following inatruotiom will govern auigmnent &nd 
uae or billet,. qua.rtera, hotels and tra.naient a.ccommoda.tiona. 

a. In hotela and transient aooommoda.tiom operated 
by or for the &l"lT\Y in whioh lleeping aooommoda.tiona &re pro
Tided tor peraonnel of but one aex, members of the oppoaite 
aex will not be &llowed above the firat or groun::l floor. 

b. In those hotela or tra.naient a.ccommoda.tiona where 
member• of both aexea are authorized aocommodationa. neey 
eti'on will be ma.de to aegregate the llHping ff.0111 tiN 
uaed for ea.oh aex by. floor. Ca.re must be taken that tr&naient 
m&rried oouplea &re provided suitable &ooommoda.tiona together 
w1 thout rilk of emb&rn.aament or inconvenience. 

2 

http:opera.te
http:Germe.ey


. (329) 

o. In barraolcs and barrack-type billeta, gueata of the 
opposite aex will be permitted only in rooms apeoifioally deaig
na.ted for entertaining gueata. 

d. Billets assigned to officers, enlisted men or oiTilian 
employees will be olusified aa bachelor quarters and the rule 
set forth in paragraph lo above will apply. 

"2. The above ia not to be oonatrued a.a prohibiting mixed dinner,, 
or other social a.ffaira in billets or quartera assigned to either sex, 
proTided the generally accepted rules of good conduct are enforoed, 
nor. to restrict in any way the uae of qua.rters auigned to married 
personnel and their dependent. for entertaining or housing their 
guests." (R. 55) 

Paragraph l, aubpa.ra.graph 2o, Ciroular No. 101, Headquarter• United 
Sta.tea Forces, European Theater, entitled "Vehicle Maiatenanoe Certificate" 
as follow-11 

·•20. The Certificates of Maintena.noe will be issued only to 
vehiolea bearing US registration numbers, and ~ such vehicle 
which doea not display a oertifioa.te will not be furnished guo
line. In addition, it ia the responsibility of military polio•, 
oommisaioned oftioers and enliate~ personnel (u deaigmted by 
higher author!ty) to atop any auoh vehiole not equipped with a 
Certificate of Maintenance and take appropriate aotion aa indi-
oated." (R. 65-56) · 

Change1 No. 1, United States Forces, European Theater, Standard Opera
ting Prooedure No. 66, "Motor Vehiole Operation", subparagraph 2!,a 

"Vehi~lea that are not· US govermnent owned or utilbecl w111· 
bear no markings that in my way resemble m markings or that 
tend to identify them as m government vehicles. The national 
symbol will not be ahown and such markings a.a USA or m Arrs:f, eto. 

·will be oompletely obliterated immediately.• 

Letter NJ 451 GAP-AGO, United Sta.tea Fore•• European Theater, dated 
27 April 1946, entitled "Vehicle and Traftio Code". 1ubpa.ragraph 31?_1 

"Enr,y owner ot a lllOtor vehiale whiah shall be operated or 
drinn upon the publio highways 1hall, except a• otherwi1e ex
preaaly provided, OA\lle to be presented, by mail or othenri••, 
to the ot.f'ioe or bra.nob office of the registrar, or to any agent 
of the regiltn.r, constituted a.a proTided in thia oode, an t.ppli• 
oation tor registration addressed to the registrar, and on a blank 
to be prepared under the direction of and furnished by the registrar 
tor that purpose, oontaining1 (1) A brief desoription of the motor 
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vehicle to be registered, including the name and factory number 
of such vehicle, the chara.cter of the motive power and auoh other 
facts aa the regiatra.r sha.11 requireJ (2} the Ila.me, residence and. 
business address of the owner of suoh motor vehicle.• 

Subparagraph 3£.a 

ucertificate of Titles No person sh&ll operate a. motor Tehiole, 
a. motor cyole or a trailer in the US Occupied Territory ot Germany
unless a certificate of title thereto ha.a been obtained. 

"'iVhen a. motor vehicle is sold certifioate of title ahall be 
ualgned to purchaser at time of delivery. 

•No person shall alter or forge any certificate of title or 
a.saignment thereof or possess or use any such oertificate or u
signment. Such alteration, forgery, possession or use shall be 
punished by a .fine not exceeding i50o or by impriao:mnent not ex
ceeding 2 years, or both. 11 (R. 67} 

Paragraph 6, subparagraph& a and ba 

"a. No motor vehicle, motor cycle or trailer may be operated 
unless the same ha.a been registered and valid registration plates 
for the ourrent year are diaplayed. 

11 b. ·Regiatra.tion oard identifying the vehicle must be signed 
by the owner and be in possession of the opera.tor of the vehicle. 
If the regiatration oard is lost or becomes illegible, within "8 
hours thereaf'ter the owner shall -apply tor a duplica.te registra
tion oard. Pending issua.noe of the duplicate registration ca.rd, 
the owner shall be pe rm1 tted to op era. te the motor nhiole tor a 
perlod not in excess of 20 days. 11 (R. 67} 

The oourt also took judicial notice ot Circular No. 64, United. States 
Forces European Theater, dated 14 May 1946, entitled •aoatrol and Iasue ot 
Certifioatea of License and License Platea for OS Arrey Vehiclea in the 
European Theater" and particularly para.graph 13 thereof aubtitled 11lfon
Ml.11tuy and Civilian Vehicles• a.a followaa 

•None of the foregoing will apply to non-military and o1Tilian 
motor vehiolea. These vehicles will be 11oeue4 in aocord.anoe with 
letter., AG 451 GAP AGO, this headquarten, 'Veh1ole and Tratfio 
Code•, 27 Apr 1946.• (R. 57} 

On approximately- 1 June 1946 the a.ocuaed wu assigned dutiH of prowat 
marshal of 324th Fighter Group Bue, Nordhol&., Germany-. Ma.ater Sergeant 
Lester D. Totten wu motor sergeant at the base and supervised the opera
tion ot the motor pool. Sanetime in July Sergeant Totten ha.d reoeind at 
the pool an Opel (German) sedan No. 1836468 ). The vehicle wu in "bad 
shape• and wu deadlined. On various subaequent oocuiona Sergeant Totten 
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noticed accused ciriving an Opel sedan around the Base. The motor pool had 
jeeps only a.nd did not dispatch the Opel sedan to accused. No person 
named James w. Phillips had been a dispatcher at the pool. Sergeant Totten 
identified a picture of the Opel sedan alleged to have been driven by ac
cused and atated that it was painted olive drab "like all our sedans and it 
had a white star and 1:milituy police' painted on it." The Opel had been 
in the motor pool on several ooca.s ions and the a ergea.nt asked Captain Wright 
a.bout the matter but never pursued it further (R. 12-14). Sergeant Totten 
did not know for aure tha. t the Opel was a captured oar but "it was an Opel 
though. It must have been11 (R. 16). 

Sergeant John. Edward Hagan we.a a military policeman working under accused 
at Nordholz. He identified a pioture of an Opel sedan painted like a U.S. Army 
vehicle aDd with "Military Police 11 written·thereon a.s being the vehicle driven 
by a.coused in the latter part of June and in which he rode with accused to 
Kassel. The acouaed atated that he owned the oar. Sergeant Hagan had been 
in the European Theater only a short time a.nd was interested in finding. out 
how to procure a captured Germa.n sedan. He questioned. accused about the oar 
and accused showed him a bill of sale, maintenance sticker and trip ticket 
stating that the trip ticket wu "phoney" (R. 17-22). On a later date 
Sergeant Hagan helped accused mo"Ve some furniture in the Opel from the 
Provost Marshal's building to the officers' quarters. Over objection of 
the defense the picture or the Opel sedan identified. by Sergeants Totten and 
Haganwu introduced into evidence a.a Prosecution Exhibit l (R. 18). 

On some date in "August" 1946, Private First Cla.u Octaviu, Lufra.no and 
Corporal PattEirson "moved a.ccuaed's stuff" from Nordholz to Bamberg, Germacy. 
They used a 2-1/2 ton 6x6 Government vehicle and aooused accompanied them in 
a.n Opel sedan with Army markings which he was driving and in whioh there wu 
a woman. On the trip the sedan ran out of gasoline on two occasions &.lld the 
enlisted men took a. total of three cans from the truck, which cans the a.o
oused emptied into the tank of the sedan (R. 23-25)1. Printe First Cla.ss 
Lu.f'rano identified in the oourt room a wox.n known a.a Asta. Staderman, whom 
he said was the same person who rode in the sedan with aoouaed to Bamberg 
(R. 26 (a)) • 

. Asta. Sta.derman, German national, testified that she knew the aooused 
&Dd worked for him at Nord.hob. She accompanied him in an Opel aed.l.n with 
Mili ta.ry Police ma.rkings to Bamberg sometime in August. On the way the 
aoldhra took ga.soline from the truck and poured it into the aedan. She did 
not know which soldier did this. The furniture which they took to Bamberg -
•1 have took it along into the house." Officers lived in the house but •he 
"still had -.nother home in town. 11 She had a room on the first floor of the 
houae where the acouaed stayed but when an officer on the aecond floor moved 
away she moved upstairs opposite a.ocuaed's room. The witnea, kept a(De ot 
her olothea in accused's room due to lack of apace in her room. Mi•• Staderman 
stated further that she wa.s employed by the Genian la.bor offioe a.a a m&id am 
interpreter in the house where acoUled waa quartered but ahe had not received 
any pay (R. 28-34). On orosa-exa.mination the witneu produced ~ labor oarcl 
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purporting to, have been issued by the German labor office a.t Bamberg and 
which authorized her to stay at 14 Lia.hon Squadron, Bamberg, Spinnseyer 
Street, Bamberg, and work a.a interpreter. It provided that the "penu t to 
stay is valid only for the above mentioned unit. 11 

On motion of the defense 
the alleged labor oard was introduced in evidence a.s Defense Exhibit 1, 
read by the interpreter and was apparently wi thdra.wn at the olose of the 
trial (R. 35). Upon further examination the witness stated that she moved 
to Bamberg ~eoause she had sinus trcuble, that she slept in accused's bed 
part of the time inasmuch as the radio was in his room and he was away 
(R. 36-37). Captain Ray G. Parker, Adjutant of the 14th Liaison Squadron, 
Bamberg, Gennaey, testified that he oonferred with the a.ooused on 24 August 
1946 and asked him if he had a German girl in his billets, to which aoouaed 
replied, •yes II but that she wa.s a maid. Capta.in Parker then told aocuaed 
the ma.ids had to be hired "thru the offioe. 11 By "office" he meant the U.S. 

·constabulary office operated by Americans hiring German people. The wit
ness did not know whether the German girl was so employed, but the 14th 
Liaison Squadron had no record of such employment (R. 39-40). 

Lieutenant Colonel Bruce Dov.ns, Comm.anding Officer of the 14th Uaiaon 
Squadron, testified that he oalled a. meeting of all the officers of the 
squadron and brought to their attention the policies of 9 IBAFE" and "USFET" 
regarding oonsorting with civilians.after presoribed hours. On 8 and 10 
September, he visited the billets of the accused and sa.w Asta Stadennan. 
She was on the ground floor which is set aside for entertainment and con
sidering the prescribed hours he wa.s of the opinion tha.t ahe waa authorized 
to be at the house. The witness did not know whether the girl was legally 
employed but stated that to his knowledge she was not (R. 41-42). 

Pursuant to letter orders issued to him by the XII Tactical Air COlll!lalld, 
Major 1dwin R. Bane, AC, on or about 10 September 1946 proceeded from Bad Kis
singen to Bamberg, Germany, for the purpose as stated in his orders "of con
ducting a visit of observation'' (R. 43). }.;ajor Bane interviewed the a.caused 
&t length after adviaing him of his right• UDder Article of War 24. The ao• 
oused stated that he had owned and operated a.n Opel sed&n while he wu at 
Nordholz, that he purchased the oar from a Belgian corporal who in turn ha.d 
acquired it from a German. The oar wa.s purchased at Stuttgart a.nd 11we 
painted it there. 11 The white sta.r and 1.d.lita.ry Police markings were placed 

it 11on the· oa.r "so he could hang on to a.nd conceal it so a.s to be &ble to get 
Government gasoline. The aocuaed admitted that he did not have orders to 
travel from Nordholz to Blllllberg by privately owned oonveyanoe. The detenae 
stipulated that the 15 gallons of gasoline waa ta.ken from the Government truok 
and placed in the ca.r a.nd tha. t it he.d a va.l ue of leas than ~20.00. t'~hen aak:ed 
if he had a trip ticket, accused stated that "I fi.lled out aome." He did not 
have a proper license for the oar a.ndhe placed the sticker• on it "for oonoet.1-
ment. As you and I both know that the papers aren't right e.n.d it would be 
picked up 11 (R. 46,48). In response to a question concerning the legality ot 
his actions accused stated that he did not consider the transaction illegal. 
"I wanted to keep the oar until such time as I could get & lioenae for it, 
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get a civilian licertae for it .._nd to keep it from being picked up" (R. 49). 
It we.a stipulated th.at the vehicle purchased by accused a.t Stuttgart was 
the same vehicle tha. t wu on 10 September 1946 impounded by the 14th Liaiaon 
Squadron. Bamberg. Germany (R. 47). Mljor Bane inspected this uhicle at 
the motor pool. He foun::i a trip ticket in the sedan made out to accused, 
dated 3 August 1946. and showing the v,hicle number USA 1836468 ~ Thia 
trip ticket was introduced a.a Prosecution Exhibit 2. Another trip ticket 
found in the oar dated :S June 1946 showed the vehicle number as USA 219616 
and that it wa.a dispatched to Lieutenant Kersting by "Pvt Phillips." Thia 
ticket· wa.a received in evidence u Prosecution Exhibit 3 (R. 60). Another 
trip ticket found in the oar being dated 4 June 1946 showed the driver'• 
name u Lieutenant Kersting~ the dispatcher aa Private J. w. Phillips, and 
carried the oar number as WA 519616. This trip ticket was reoeived in 
evidence aa Prosecution Exhibit 4 (R. 51). Prosecution Exhibit. 5 and 6 
were Unit Commander's certificate& of Maintenance which Major Bane "scraped". 
ott the ca.r. E;xhibit 6 ca.rried the USA registration number of the Tehicle 
u 219615 am Exhibit 6 carried the number 1836468 (R. 61). Prosecution 
l!:xhi.bit 7 waa a certificate issued_by German authorities at Stuttgart, 
Germa.ny, on 9 March 1945 purporting to register the '*riagen Opel Super S Motor 
No. 3813521, Chassis No. 104 A 5997 in the name of Corpore.l Robbena Alfona, 
Belgian M.P. 11 and transferring title thereto t~ the aocuaed under date of 
27 September 1945. The accused· told .Major Bane the.t thh was his certificate 
of title to the oar (R. 51). 

Major Bane questioned accused concerning the alleged dispatcher, Private 
J. W. Phillips. He stated that on 3 and 6 June he was at Nordhoh but denied 
signing the name Phillips on the trip tickets. accused could not explain the 
ciroumsta.noe of the name being on the ticketa as a diapatcher (R. 52). 

4. At the oloae of the case for the prosecution the defense moved for 
a finding of not guilty and upon the motion being overruled offered no evi
dence. The accused elected to remain silent (R. 60). · 

s. - Coiran.ent 

Speoifioation ~. Charge I. alleged that accused did ''willfully miaappro• 
priate to his own use and benefit about 15 gallons ·or gasoline, value of about 
$2.00, property of the United States. 11 The evidence shows that the three 

· .5-gallon ca.na of gasoline were taken from a Government truck, poured by ao
oused into the tank of a German make oar which he· claimed as his property. 
He was travelling on orders but he had no a.uthori ty to travel by prin.te · 
oonveyanoe. This constituted a misappropriation of Government property. ir
respective of who benefited thereby, or whether aooused had custody or ,oontrol 
over the gasoline. The purpose to which accused devoted the gasoline waa un
authorized. The gasoline was intended to be used in the Government vehicle 
·(par. 150h, P• 184, MCM 1928; CM 243,87, Poole, 27 BR 321, 326J CM 288901, 
Delano, 1-BR (POA.) 263,268). 
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Speoifioation 1. Charge I. alleged in efteot that aoou1ed, with intent 
to deoeive. oaused the Opel to be painted with U.S.. military markings and 
Specification 2 alleged that he awned and operated such vehicle. We con-
1true both of these specitioa.tions u being carved out of the prohibition 
contained in Changes No. 1, USFET, Sta.nda.rd Operating Procedure No. 65, 
prohibiting vehiolN not Government owned or utilized from bearing mark• 
ings reeembliDf, •u.s. markings or that tend to identify them u U.S. Govern
ment vehiolea.' The acoused e.dm.i. tted that he and the Belgian painted the 
vehicle with U.S. markings to effeot oonoealment, a.nd it we.a proven that 
he operated the aedan with suoh markings. We think the oiroular intended 
to denounce •own1ng" &nd the "utilizing" or such improperly marked vehicle• 
a.nd that no unreasonable multiplication or offenses resulted thereby. Speoi-

.tication ~ alleges that accu1ed wrongfully and unlawfully owned and operated 
the sedan without lioenae plates and without having registered aaid vehicle. 
ilthough the evidenoe shon that there had been a regiltration of the nhiole 
by Germa.n authorities prior to 27 April 1946, it was incumbent upon accused 
to regi1ter the 1edan, it he had a bona-fide title thereto, under subparagraph 
3b, Letter AG 4:51 GAP AGO USFET dated 27 April 1946. It ii clear therefore 
tlia.t aoousod. owned a.Xld operated the aedan "without lioen.ae platea and with• 
out having properly registered said vehicle." · 

Speoifioation 4 alleges that, with intent to deoeive, aoouud dilplayed 
a Gover~ent maintenance card on the windshield ot his privately owned Opel. 
Major Bane testified that he aoraped two of auch card• ort ot the windahiel4 
of the oar. The •tJSA Registration" numbers thereon n.ried. Ina.amuoh u the 
vehiole 1a shown to be not Government own~d the displaying or Unit Comnander•a 
certitioa.tes thereon was wrongful u tending to decein and wu done, u ac
cused admitted, in order to prooure Government gaaoline. 

We reoogniu the fact tha.t the aocused appe.rently uaed the nhicl!I oa 
ooouiona in the performance ot hi• duties but thi1 did not oondone a:o;y ot 
the alleged acts or deception (CM 288901, Delano, aupra) • 

.1lthough all the combined aota herein relating to the Opel aedan etteoted 
a deception oonoerniDg it1 true identity\•eaoh aot alleged appear• to be a 
separate offen~e. However, should it be considered that there is an over• 
lapping, no prejuduoe to acoused•s substantial rights would be a.tteoted ainoe 
conviction upon either specification would W'l.rrant imposition ot the sentenoe 
(CM 307786, Gunning, 52 BR (tTO) 85). 

Lastly, Speoitication 5 alleged that aoouaed on or about 10 September 
1946 wrongfully introduced Asta Staderma.n, a oiTilian female, into h11 
quarter,. We deem it Uillleoease.ry to dwell at length on the evidenoe ad
duced to establish a oonviotion under this specification. l41aa Staderma.n 
stated that ahe went with aocused to Bamberg and stayed at his quarter,, 
keeping some ot her olothea in hi• roan and occupying the room when he wu 
awq. She J110ved from the first floor to a room on the aeoond floor opposite 
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accused when that room •a.a vacated by another offioer. Paragraph lo of 
letter AG 62, GAP AGO Headquarter• United Sta.tea Air Forcea in Europe, 
heretofore quoted provided that in billeta, gue•t• of the oppoaite aex 
would be permitted only in roams specifically deaigna.ted for entertain
ing gueata. Although a. reluctant witnesa, by her own teatimolliY ahe wu 
allowed too :muoh freedom of a.oouaed' a quarter•. 

6. War Department reoorda ahorr that aoouaed 1a 25 yeara of age and 
married. He has a. high achool education and worked tor a. oonatruotion 
oompe.ny as a carpenter before enliating in the ~ on 22 July 1942. .Atter 
reoeivi:cg basio training in the Infantry he wu on 8 November 1942 trana
terred to the Air Corpe and given preflight training. Aooused wu oommia
aioned aeoom lieutenant, Am, on 3 NoTember 1943 and promoted to tirat 
lieutenant 16 August 1945. He is qualified as a single engine and glider 
pilot. On 10 November 194-i aocuaed arrind in the European Thea.ter of 
Operations u a member of a Troop CaITier Squadron. He ii acoredited with 
partioipati on in the Rhineland and Central European campaigns and wu awarded 
the Air Medal on 27 lky 1945. One ava.ilable effioienoy report ahon a numer
ioal rati:cg of 3.5, or barely excellent. He is oonaidered a consoientioua 
officer who takes a definite interest iu his work but laoks tact and di• 
ploma.oy. 

7. The court 'WU legally conatituted and had jurisdiction onr the 
aocuaed am of the offenses. No error• injuriously affeoting the subata.n
tial rights of the acouaed were oommitted during the trit.l. In the opinion 
of the Board of Review the reoord of trial is legt.lly sufficient to aupport 
the findings of guilty am the aentenoe and to warrant confirmation thereof. 
Dismissal is authorized upon conviction of a violation of Article of Wu 
94 or 96. 

, (Siok in Quarter•} , Judge .Advooate

-~J/.,J ~ge M ..c&h 
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JA.GK - CM 319511 lat In:i 

VID, JAGO, Washington 25, D.C. 

'1'01 The Under Seoretary of War 

1. Pursua.nt to bxeoutive Order No. 9556, dated May G6, 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of First Lieutenant ~erome H. 
Kersting (0-697037), Air Corps. 

2. Upon trial by general court-martial this off'i cer was found g1.1ilty 
of misappropriating 15 gallons of Goverl'.D.llent gasoline in violation of 
Article of War 94, of' wrongfully introduoing a female civilian into his 
quarters a.nd. of four speoifications respectively involving the painting 
of a privately owned automobile with military markings, owning a.nd. operat
ing said vehicle, operating the same without proper lioense plates, _a.nd 
bee.ring a fictitious military maintena.noe card on the windshield, all with 
intent to deceive in violation of' Article of War 96. He was sentenoed to 
be dismissed the service. The reviewing authority approved the aent-,noe 
and forwarded the record of trial for action under Article of War 43. 

3. A swmna.ry of the evidence may be found in the a.ooompanying opinion 
of the Board of Review. I concur in the opinion of the Board that the rec
ord of trial is legally sufficient to suppcrt the findings and sentence 
and to warrant confirmation thereof. 

On or a'l:iout 3 August 1946, near Bamberg, Germany, the aooused caused 
16 gallons of Government gasoline to be ta.ken from a military truck and 
poured into the gas te..nk of e.n Opel sedan he had purchased from a Belgian 
soldier. He had previously painted the sedan with U.S. military markings 
and with the worda "Military Polioe 11 thereon. He operated the Opel sedan 
with improper lioense plates and with fictitious military maintenance 
aticker1 on the windshield. Fictitious trip tioketa were found in the 
car. These aots were in viol~tion of pertinent military direotives and 
were done to conoeal the fact that the Opel sedan was probably a captured 
vehiole. Accused's dutie1 involved that of Provost Marshal at Nordhoh 
a.nd later Bamberg, Germ&D¥• -.ihen he wa.s transferred to Bamberg he took 
with him in the Opel sedan & German girl who 11ved at his quarters and 
kept part of her clothes in his room. There is evidence in the record that 
&ccuaed waa uaing the vehicle, partially at least, in the performa.noe of his 
dutiea. · 

I recommend that the sentence be confirmed but in view or all the cir
cumstances of ~e case, and of evidence in the record indicating a lax con
dition of discipline in accused'• unit, reoOllllllend that the execution of 
the sentence be suspended during good behavior. 

4. Inclosed is a form or ned to _carry into effect 

-
the 

foregoing recommendation, shoul your appr\. 

.O. 187, 27 May 1947). THOMAS H. GREEN -( G.C.M
Ma.jor General 
The Judge Advocate General 
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WAR DEPAR'DlENT (337)In the Office of The Judge Advocate General · 
Washington 25, D. c •. 

&IN 11 1947 

JAGQ - CM 319514 

UNITED STATES ) FIFTH ARMY 
) 
) Trial by o.c.u., convened at 

Percy Jones General Hospital, 
Major HARRY E. ROBBINS ~ Fort Custer, Michigan, 6, 7 
(0-490413), Medical Ad ) November 1946. Dismissal, 
ministrative Corps. ) total forfeitures and confine

) ment for two (2) years. 

OPmION of the BOARD OF REVIEW 
JOHNSON, STE.RN and SCHENKEN, J1Jd8e Advocates 

l. The Board of ReTin has examined the record of trial 1n the 
case of the officer named above and submits this, its opinion, to The 
Judee Adv'ocate General. 

2. The accased was tried •pon the following Charges and SpecUi
cationa 1 

CHARGE'.!: Violation of the 94th Article of War. 

Specification lr In that :Major Harr,r E. Robbins, Medical Ad
ministrative Corps, 9951 Technical Serrlce Unit, Surgeon 
General's Office, Percy Jones General Hospital, for the 
purpose of obtaining the approval, all011'8Ilce and ~ant 
of' a claim against the United States in favor of Enid 
Bunn, a civilian emplo,-ee, in the amount of $86.82, did 
at Battle Creek, l!ichigan on or about 29 June 1946 make 
a certain writing, to wit: Time and Attendance Report, 
Standard Form 72-A, U. s. Civil Service Comnission, which 
said writing as he, the said Major Robbins, then knew 
contained an entr,y that the said Enid Bunn had rendered 
service to the United States for a total of 80 hours dur
ing the period 17 JUJ'le to 29 June 1946, inclusive, :.hich 
entr,y was false and fraudulent in that the said Enid Bmm 
had rendered no service to the United State• during the 
sai9, period, and ns then knoll?l by the said Major Robbin• 
to be false and fraudulent. 

Specification 2z {same allegatiop.s as in Specification l, 
except the amount of the claim 1• $97.68, the date of the 
offense is lJ July 1946 and the period involved is 30 

. June to 13 JulJ' 1946.) 
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Specification .3: (same allegations as in Speci.t'ication 11 
except the amount of the claim is $97.68, the date ot 
the offense is 27 July 1946 and the period inTolved 1a 
14 July to 27 July 1946.) 

CHARGE II: Violation of the 95th Article of Vlar. 

Specification l: In that Major Harr;r E. Robbins, Medical 
. AdministratiTe Corps, 9951 Technical Service Unit, Sur

geon General's Office, Pere,- Jones General Hospital, did, 
at· Percy Jones General Hospital, Battle Creek, lachigaa 
on or about 29 July 1946 with intent to deceiTe the Coa
manding General, Percy- Jones General Hospital, ottici~ 
state in an application for leaT8 that the reason :tor 
said lean was "to take daughter home from hospital• 
which statement was knovm by the said Major Harr,y E. 
Robbins to be witrue in that the daughter o:r Major Harry
E. Robbins was not in a hospital. 

Specification 2: · In that Major Harry E. Robbins, Medical 
Administrative Corps, 9951 Technical Serrl.ce Unit, Sur
geon General's Office, Percy Jones General Hospital, did, 
on or about l May 1946 at Fort Thomas, Kentuck;r, wroni
.r~ and unlalffully enter into bigamous marriage con
tract with Enid M. Bunn, the said Major Harry E. Robbirul 
then being la~ married to Ruth M. Robbins, who wu 
then living. · 

CHARGE III: Violation of the 96th Article of War. 

Speci.t'ication: In that Major H&rr7 E. Robbins, Medical Ad
ministrative Corps 9951 Technical SerTice tmit, Sveeon 
General's Office, ierc,- Jones General Hospital, did, on 
or about 1 May- 1946 at Fort Thomas, Kentuck;r, wrong~ 
and unlni'ul.lJ" enter into a bigamous marriage contract with 
Enid M. Burm, the said Major Hal'T1 E. Robbins then beinl 
la~~ ma?Tied to Ruth M. Robbins, who was then 11Ti.Ilg• 

Upon arraignment the accused "stood mute" and the court entered a plea 
of not guilt,- on his behalf to all Charges and Specifications. He was 
fotmd guilt;r of Specifications l, 2 and .3 ot Charge I, not guilt., ot. 
Charge I but guilt;," of a violation of the 96th Article of War and &Ui].t;r 
of all other Charges and Specifications. No evidence of prertoua con
Tictions was introduced. He was een~nced t.o be dismiased the eerrlce, 
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to forfeit all pay and allowances due or to becane due, am to be con
f':l.ned at hard labor for five 7eara. The renewing authority approTed 
the sentence, but reduced the period of confinement to two years, and 
forwarded the re co rd of trial for action \Dlder Article of War 48. 

3. Charge I. Specifications 1. 2, 3. 

During the period 1 June 1946 to 27 July 1946 and for sanetime 
prior thereto accused ns Chief of the Reconditioning Serrlce at Percy 
Jones General Hospital, Battle Creek, Michigan. He was charged with 
the dut7 of supervising and administering the reconditioning program, 
both at the main hospital and the hospital annex located -at nearby Fort 
Custer, Michigan (R. 204, 269; Ex. 1). In that capacity he had under 
his control sneral hundred civilian employees, one of 'Whom ns Mrs. 
Enid Mae Bunn, a diTorcee, llho married accused on l May 1946. (The 
eTidence relating to this marriage is hereinafter discussed). :urs. Bunn 
was employed at the hospital from about 15 March 1945 to about l A.ugut 
1946 as a teacher in the educational department llhich was llnder accused's 
jurisdiction as Chief of the Reconditioning Service (R. 57). 

Standing Operating Procedure at the hospital required that all 
ciTilian employees record their last name and the time of a:r:Ti.val and 
departure each working day and for this purpose daily "s1gn-::1n and-out" 
sheets ll"EIN provided (R. 91, 201). Separate sheets for each working 
day during the three pa:J' periods from 17 June to 27 July 1946 lf9re re-
ceived in evidence (R. 216; Pros._Exs. 2.31 . 24, 25). - · 

Mrs. Eula Gregory-, 'Who was the accused's time clerk during the 
period herein involved, testii'ied that in the performance of her duties 
she used the "sign-in and-out" sheets in the preparation of the T1ae 
and Attendance .Reports (Standard Fo1111 72, U.s. CiTil Service Canmission) 
(R. 201). For purposes of brevity- we hereafter re·.rer to the fo1111er as 
"time sheets" and to the latter as •attendance reports.• The pay rolla' 
1'8re prepared !ran the attendance reports {R. 166). Three attendance 
reports, each covering a two-11'8ek period, the first comnencing on 16 
June 1946 1191'8 identii'ied b.f Miss Gree;ol"T as having been prepared b7 
her trom the time sheets, and were receiT8d in nidence without objec
tion (R. 1771 201; Pros. Exs. ll, 12, 1,3). These attendance reports 
show Enid Bllllll credited with .t'ull time attendance at work from 16 June 
1946 to 27 July 1946 with the exception of one dq; 5 July" 1946, 'Which 
according to the report -.as a day of absence and charged to annual 
lean. The signatur·e "Bunn" appears on each of the time sheets except 
two, those for 26 June and 1 July. Each entry shows a1Tival at 8t00 
A.M. ani departure at 5 P.M. In nine instances, 27 J\Dle, .3, 9, 10, ll, 
17, 22, 25 and 26 July the signature Bunn appears as the final entr;r on 
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those sheets, each containing appro:ximate:cy- thirt,- signatures. 
Sneral employees who signed these sheets were unable to state 1'ho 
had written the name Bunn appearing thereon and Mrs. Bunn, called as 
a witness b,- the prosecution re.fused to ansnr questions pertaining 
thereto on the ground that such answers might tend to incriJl2inate her 
(R. 1.38-141). Other prosecution witnesses, honTer, testified that 
while on some occasions as a matter of' courtesy- employees signed 1n 
their co-W'Orkers, who were actualJJ' present (R. 92, 98, 206), th97 
did not see Mrs. Bunn present at her usual place of emplCJ111Snt during 
the period 1n question. Mary Moore, Mrs. Bunn 1s sister, an anpl07ee 
at the hospital, testified that she did not see her sister at the main 
office o.f the hospital (R. 129), and other witnesses who wre 1n a 
position to haTe seen her had shel::een present, testified that she was 
not there from 15 J'ID'le 1946 to the end of' July 1946 (R. 207,211,252, 
258, 279). 

About 15 June 1946 accused told his time clerk, Mrs. Gregoey, that 
mtlid Bunn would henceforth work at the Hospital Annex and directed her 
to carry Mrs. Bunn present on the time sheets of' the main hospital 
(R. 20J). M.rs. Bmn testified that accused told her to report tor work 
at the Annex about this time (R. 158). The first wek in Aupst 1946., 
Mrs. Gregory brought these time sheets (Ex. 21, 22, 2J) to accused, re
minded him that he had said Mrs. Bunn was W'Orld.ng at the Annex and that 
she had therefore credited Mrs. Burm with full time on the attendance 
reports/although her name had not been signed on the time sheets. Ac
cused asked for the time sheets e.nd she left them with him. When she 
receiTed th811l back, •probably the same day", she .filfrl them without 
further examination (R. 212., 260). Mr. William Morphew, a clerk, testi
fied that on one occasion between 15 June 1946 and 27 July 1946 he saw 
accused sign Enid Bunn1s nane on one ot the time sheets (R. 278., 283). 

Captain Marjorie Wright, who was accused's assistant and in charge 
ot the empl07ees working at the Hospital Annex testified that 1tra. Bunn 
did not work at the Annex during the period of l June 1946 through 
Ju~ 1946. According to Captain Wright, Mrs. BUJlll could not han been 
present without her knowledge (R. 219). 

The attendance reports tor the Hospital Annex during the period 
trom 15 June 1946 to 27 Jul1' 1946 1'8re receind :in eTidence without ob
jection. These reporta were not signed by accused and Enid Bunn 1s name 
did not appear thereon (R. 1821 188, 189; Pros. Ex. 16-21., incl.).

I 

The attendance reports for the main hospital receind in eTi
dence without objection aa Prosecution Exhibits ll, 12., 13, credited 
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Enid Bunn with 00 hours or serrlce for each of the· three periods, 
16 June to 29 June, 30 June to 13 Juq, and 14 JulJ" to 27 Jul.J' 1946. 
At the bottom of each form appears the .t'ollowing printed cer
tificate: 

"I certify that attendances and absences noted above 
are colT8ct and that all overtime and leave were apprond 
in accordance with existing laws and regulations.• 

and on the line for signature under 'Which there ii the printed word 
•superrlsor• there appears the signature, ngarr,y E. Robbins.• It 
was accused's responsibilit,r to have these attendance reports pre-
pared under his supervision and to certify" their corNctness (R. 166, 
167). Civilian Personnel Memorandum Number 5, Perc.r Jones Hospital 
Center, dated 29 April 1946, required the accused to •maintain or 
delegate to an authorized subordinate the keeping or an accvate daily 
record on Standard Fonn 72 or 72a o.t' the time and attendm,.ce of each 
employee supervised. n It further required him to •Total, check ud 
certify the time and attendance report at the end of the reporti?J& 
period" (R. 188, 193,; Pros. Ex. 22). Although none o.t' the witnesses 
testified that they saw accused sign the attendance reports, two 
witnesses familiar with accused's handwriting, identified his ligna
ture appearing on allotment fonns and the,se documents were receiTWd 
in eTidence tor comparison of accused's known signature appearing 
thereon with the signatures purporting· to be his and appearing on the 
attendance reports (R. 22, 27, 264, 265; Pros. Bxs. S, 6, 36). Each 
of the attendance reports ns receiTed in the Cirllian Personnel 
DiTision of the Hospital and certified P8J" rolls were prepared fran 
each. These pay rolls qre then sent to the Finance Officer, United 
States A.rmy, For~ Custer, Michigan, where checks in accordance there- . 
with nre issued and delivered to the CiTil Personnel Division (R. 168). 
huong these checks was one dated 5 Ju.lJ' 1946, No. 256949, in the amount 
ot $86~82 (Pros. Ex. 31), another dated 19 Juq 1946, No. 26108,31 :la 
the amount ot $97.68 (Pros. Ex. ,32), and a third dated 2 August 1946, 
No. 270853, in the amount or $97.68 (Pros. Ex• .33), all pqabl• to 
the order of Enid Burm. The three checlca lf9N either ginn to Mrs. 

· Bunn in person or handed to accused tor delinr;r to her. 'lbe third 
cheok, No. 270853, was retnmed by- accuaed to the cirllian personnel 
diT~ion "inasmuch as this case was pending" (R. 169,170,238,239). 

Charge II, Speei!ications 11 2; Charge m, Speoitioation. 

Ruth Leonard married the accued on 19 June 19.38 in lfiami COUllt.,1 
Indiana (R. 16, 24; Pros. Ex. 2). or this union, one child, Susan, 11&1 
bom and . was living on l August 1946 (R. 34). J.t the t1Jlle of the trial. 
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Mrs. Ruth Robbins was still married to accused, although divorce pro
ceedings were initiated by her after 23 August 1946 (R. 17, 21). A 
separation agreement was entered into between her and accused at Battle 
Creek, Michigan, on 23 July 1946 (R. 22). Accused had maintained a 
heme for her in Sebring, Florida, and in April 1946 she and accused ap
peared at the ot.fice ot Judge Lirlngston, an attorney- of that city-, in 
connection with the purchase of a lot in joint tenancy (R. 4.3-45). On 
2.3 July 1946, Urs. Robbins and accused were hating marital difficulties 
and Mrs. Robbins J!18t with accused at Battle Creek, Michigan, for the 
purpose ot discussing diTOrce arrangements. llr. o. M. Leonard, a 
brother of Mrs. Robbins, was present during the conTersation and testi
fied that on that occasion there was talk of obtaining a diTorce at 
which time accused and bis ldf"e entered into a property settlement 
agreement (R. -49--51; Pros. Ex. 39). Meanwhile, on 1 'Mar 1946, prior to 
this discussion, accused had married Urs. Enid Mae BUlll2 at Fort Thomaa,. 
Kentuck;r (R. S7-59; Pros. Ex. 4) and the;y liTed together as man and "ll'i.fe 
thereafter until her· discoTery early in August of accused's existing 
marriage (R. 75, 76, l.14, l.48, 289). 

On about 29 July 1946 accused filed his application for fowr d~s 
leave with the assistant executiTe officer ot Percy- Jones General 
Hospital stating that he desired to take his daughter home .from the hos
pital in Fort llayne, Indiana -(R. 265, 266; Pros. Ex. 36). The accused 
had previously obtained fifteen days lean about 22 April 1946 on the 
representation that his child was a Tict:1m ot poli<lll;yelitis and was in 
a Florida hospital. The executiTe officer referred accused to the com-

. mantling officer and the request for leave was approTed (R. 266) •· 
' 

Acceed1s daughter., Susan, lfho liTed nth.Mrs. Robbins in Sebring, 
Florida, was ill with a cold in J~ or August 1946., but at no time did 
she suffer .from poliQ!ly8litis nor was she'hospitalized in Fort l{~e, 
Indiana, on or about l August 1946 (R. 34). The accused did not see 
Sll8an at ~ tiDl8 betwaen 15 July' 1946 and 15 August 1946. :r.trs. Robbins 
denied that she informed accused that their daU&}lter was ill bet-ween 15 
June 1946 aJld 15 Augut 1946 or that she had sent accused a telegram about 
l J~ 1946 concerning the illness of Susan. She further denied ~ 
conyersations with accused about a contemplated visit to a hospital 
with Susan for a pb;rsical check-•p (R. 35-37). 

The accused and Enid Bunn tranled to Kirkarllle, Missouri, the 
latter part of J~ 1946. They stopped at Fort Wayne, Indiana., en route 
but did not remai..11 there long. Upon their retum from this trip, the 
early' part ot August, accused told Mrs. Bunn of bis existing marriage
(R. 144, 146, l.48}. 
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4. On behalf of accused eTidence was introduced to sh01r that he 
obtained ten days emergency leave on 2 July 1946 pursuant to a 
telei:ram received b;y him on l July 1946, purporting to haTe been sent 
by' Mrs. Ruth Robbins f'ran Sebring, Florida, requesting his presence 
because of the illness of their-daughter Susan (R. 299, '.306; Det. Exa. 
A, B). . 

Accused's brother, John Robbins, of Sebring, Florida, testified 
that as early as January 1946, Ruth Robbins expressed her intention of 
diTOrcing accused and showed him a letter llhich she was mailing to ac
cused. Thereafter in March accused showed him this same letter 'Which 
he bad received :trom her, wherein she stated, "We might as well go 
ahead with the divorce" (R. 322-325). AccU9ed was in Sebring in_ April 
1946 and stayed at John Robbins' home, but during this visit liTed 
apart from his wi.t'e. Joma Robbins droTe accused and R11.tA Robbins to 
the office of Attorney LiTingston. Accused returned to Sebring on 4 
July 1946 and remained about a week at his brother's home. Again durina 
this period accused lived apart from Ruth (R. 326-,328). About 23 J~ 
1946 John Robbins received a canmunication from accused requesthg him 
to obtain some papers from Judge Livingston. The papers were an 
abstract to a lot and John Robbins at no time saw any diTorce papers 
(R. 3291 331) • 

After his rights as a wimess were ~ explained accused elected 
to be Sll'Orn'·as a witness, limiting his testimony to the offenses alleged 
under Charges II and III, and testified that after receiving the 
telegram (Def. Ex. !I) he called his ll'if'e 1'ho informed him that the child 
waa suspected of haT.Lng infantile paralysis. He thereupon obtained 
emergency leave and went to Sebring, 1'here he · .round that Suan was ill · 
with a fever. Inasmuch u her illness was not diagnosed as infantile 
paralysis, it was agreed at the time that the child would be submitted 
for a tuberculin test, and, according to accused., about a week later he 
saw his wife and daughter in Macy, Indiana, where it was agreed the 
tuberculin tests would be made 1n Fort Wayne. By- subsequent telephone 
arrangement, he was to meet his wife at the Biron Hospital, Fort Wayne, 
Indiana on 1 Auguat 1946 where the test was to be given (R. 344, .345, 
390, 391). Accused testified that he talked to the asisistant executive 
officer the first part of July and to the assistant adjutant of Perq 
Jones General Hospital on 29 July 1946 about the leaTe (R. 346). The · 
assistant adjutant testified that accused had requested him to grant the 
latter leave and that the papers were processed through the assistant 
exe cu tin off~cer (R. 303). 

On 1 August 1946 accused stopped at Fort Wa,ne 'While en route by 
motor car to Kirksville, Missouri. Mrs. Bunn was with him on this 
trip., which 1t'a8 taken on lane granted for the purpose of taking his 
daughter hane f'roa the hoapital. Upon arriTin~ at Fort W~e., accused 
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called ths hoapital but was intormed that neither his wite nor child 
was there. He there-a.pan called his wi!e at Macy, Indiana, and upon 
being advised that she "WOuld'be unable to keep the appoiniment, he 
and Mrs. Bunn continued on to KirkSTille, Missouri (R. 345, 380, _392). 

As to the offense of bigaiv, accused testified that he and his 
wife had been unable to "get along" for onr a 7ear; that as a result 
of increasing demands which she made upon him, they decided to separate 
and entered into a written separation a~ement in December 1945. The 
document disappeared attar his wife Ti.sited him at Percy Jones General 
Hospital 1n :March 1946, but he did not disconr the loss until he pre
pared to depart !or Florida in April. The agreement provided !or a 
property settlement and a divorce to be obtained by Mrs. Robbins. 
Upon his arriTal in Florida in April 1946, accused want with his 'lf'ife 
to Judge Livingston's ottice llbere accused oa 15 April or a little 
after that date signed 11hat he believes wu 1divorce papers, -n.iving . 
any further right.a o:t contesting it." According to accused, "The 
lawyer told me 'W9 would be divorced in two 111,eks" (R. 347-.352, .398). 
On April .30, 1946, 'While on a trip to Churchill Downs race track, the 
accused proposed marriage to Enid Bunn, llhom he had known since No
vember 1945 and they were married the following day (R• .37.3, .396, .397). 
At the time or this "marriage" accused thought he was diTorced trca 
Ruth Ibbbins but· on 10 J~ 1946 she informed him that she had not tiled 
her suit tor diTorce (R• .354, .355). When accused "married" Enid !unn 
he had taken no action to learn whether the diTOrce had actu.al.lJ' been 
granted (R. .374) • · 

5. The accused was corrrlcted of three separate oftensea i.nTOlTing 
the signing by- him ot attendance reports, knowing them to contain talse 
and fraudulent entries and with the intention of aiding another peraan 
through the use· o:t such false reports, to obtain payment of claims 
against the United States. He was also convicted of contracting a 
bigamous marriage with the person whom he. intended to aid in obtaining 
payment of the fraudulent claims against the United States and ot mak
ing a !alse ot:ticial statement with intent to deceive hia co11111anding 
officer. 

Charge I - Specifications 1 1 2 1 :,. The eTidence in npport ot 
, Charge I and its three specifications clear:cy" shows that accused aa 

Chie:t o:t the Reconditioning Service at Percy Jones General Hospital was 
1n charge of all ciTilian persoonel employed in that branch of the 
hospital. It was his dut7 to superrlse the personnel, to see that 
accurate attendance reports 1'8re presented bi-wee~, and to certify 
to the correctness o:t these report.a rrom 'llhich the payrolls nN pre
pared. Br reason of his high position and the prestige of his rank, 
his subordinates carried out his instructions with respect to keeping 
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attendance records in the manner directed bj" him. Consequently, when 
accused on about 15 June 1946 informed his time cle;-k,Mrs .. Gregory, 
that Enid Bunn would henceforth work at the Hospital. Annex and di
rected her to carry Mrs. Bunn on the attendance records ot the main 
hospital, ehe fully complied with his instructions. It is clear f'ran 
the nidence that Mrs. !lUlll did not work either at the main hospital 
or at the Annex between 15 J\D1e and 27 J~ 1946. SeTeral emplo;rees 
llho nre in a position to knOW' of her presence had she been at either 
place d\ll'ini this period t.esti.fied that she 1was not there and their 
testimon;y stands unretuted.· It is also clear that accused knew or her 
absence from duty" when he signed the att.endance reports for the three 
1>i""l18ek~ periods, each or 'Which credited Enid Bunn with .full attend
ance at l'f'Ork. The accused had known Enid 1'unn at least since NOTember 
1945, and after a brief courtship, participated in a marriage ceremo~ 
with her in~. 1946. Thereafter, and during the period these offenses 
are alleged to have occurred they lind together as man and wife. 
It is inconceiTable that wader such circ\11!lstances the accused did not 
.know that Enid Bunn ns not at 110rk during the period in question. 
Moreonr, when Mrs. Gregor,r, daring the first nek of August reminded 
accused that he had instructed her to carry Mrs. Bunn as present on the 
attendanoe reports and that the time sheets did not show her as present, 
accused merely took the sheets and made no rep'.cy. Furthermore., Yr. 
Morphew on one occasion saw the accused write the name Bunn on one of 

, the time sheets. From these facts and circumstances the court was ful.:cy' 
warranted in concluding that when accused signed the attendance reports 
certit.Jing ~he correctness thereof he then well lmew that Enid Bunn111 
name appeared on each., credited with eighty hours of work which she had 
n&Ter performed and therefore accused had llilltully made the false 
11'l"iting With the intention of aiding Enid Bunn to obtain the allonnce 
of false claims against tbs United States. 

The accused is char&ed in each ot these specifications with what 
anounts to the making of a false and fraudulent writing kn01':lng it to be 
false., for the purpose of' aiding Enid Bunn to obtain the approTal, 
allowance and payment of a claim against the United States. The fourth 
clauae of Article ot War 94, denounces this offense. It reads as 
follows: 

"~ person subject to military law who, for the pwrpose ot 
obtaining., or aiding others to obtain., the approTal, allow
ance, or payment of anr claill against the United States or 
any officer thereof., makes or uses, or procures, or adruea 
the making or ea or arrr writing or other paper knowing the 
same to contain any false or fraudulent statement;" 
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The essential elements necessary to establish this offense are (a) 
that the accused made a certain writing as alleged (b) that certain 
statements (entries) in such writing ware false or .fraudulent (c) 
that the accused knew this; (d) the facts and circ1m1stances indi
cating that the act of the accused was for the purpose of aiding ano
ther to obtain the approval, allowance, or payment of a certain 
claim against the United States, as specified, and (e) the amount in
volved, as alleged (par. 150d, MCM 1928). 

!tis apparent from the analysis of the evidence as set forth 
abOTe that each of these elements was conclusively established. The 
prosecution•s evidence stands unre.f'uted and the findings of guilt,T 
must be upheld unless, as urged b.r defense counsel, the respective 
specifications of the Charge are fatal.ly" defective. 

Arter the prosecution rested its case, defense counsel moved for 
fim.ings of not guilty- of Charge I and its three specifications, re~g 
upon CM 145339 (1921), digested in section 452 (6) of the Digest of 
Opinions, Judge Advocate General 1912-40 and the two federal cases 
therein cited (U. s. T. Wallace, 40 Fed. 144; U.S. v. Reichart, 32 Fed. 
142). 

Because of the importance of the question i.Jrvol"Ted and as our 
search has failed to disclose any subsequent court-martial cases in 

· llhi.ch the precise question was raised, -we have felt it necessary to re
explore the field of Federal decisions since the date of these opinion.,. 

The case reported in the Digest of Opinions reads as follows: 

nA specification laid under A. w. 94, -which alleges in 
effect the presentation of a false claim against the United 
States for the purpose of obtaining appronl, allowance and 
payment thereof, but which contains no averment that the 
claim was presented to any officer of the Unitad States or 
other person authorized to approve, allow or pay the claia, 
faila to state any offense in violation of A. w. 94 or ot 8IJ3" 
other article of war and will not support a conviction, for 
the reason that the presentation of the claim to a person au
thorized to approve, allow or -pay it is an essential element 
of the offense sought to be charged. (Citing U.S. v. Wallace, 
40 Fed. 144; u.s. v. Reichart., 32 Fed. 142; and c.M. 137945.) 
c~ M. 145339 (1921).• (Dig. Ops. JAG 1912-40, par. 2 of (6), 
P• 336,Sec. 452). 

10 

http:fatal.ly


(347) 

Both of the court-martial cases abOTe cited inTolved offenses laid 
under the 94th Article of War. In each the only question at issue was 
the suf'ficienC7 of a specification which alleged the fraudulent presen
tation of a false claim. against the United States but failed to allege 
that the ,claim was presented to an officer ot the United States or other 
person authorized to appron, allow, or pa;y it. In holding these 
specifications fatally detective, the Board of Review in each inatanee 
found support for its conclusions in prior decisions of the 'Federal 
courts interpreting section 54.38 of the Rerlsed Statutes (Act of Mar. 
2, 186.3, Ch. 6?, 12 Stat. 696, 698). 

In the case of United States v. Wallace (40 Fed. 144) decided 18 
October 1889, the court in finding an indic1ment -.nder this statute 
tatal]J' detective for failure to name the person or officer in the 
serrlce of the United States to whom the claim was presented, qu:,ted 
from the statute in existence at that time. Section 54.38 of the Re-
Tised Statutes then read as follOW'S: ' 

"Sec. 5438. Every person who makes or causes to be made, 
or presents or causes to be presented, tor payment or ap
proval, to or by arr:, person or officer in the cirll, military, 
or naval service of the United States, arr:, claim upon or 
against the gonrnment of the United States, or any depart
mentor officer thereof, knowing such claim to be false, 
fictitious, or fraudulent, or llho, for the purpose of obtain
ing or aiding to obtain the payment or approTal of such claim, 
makes, uses, or causes to be made or used, any false bill, 
receipt, voucher, roll, account, claim., eertificatf}, affi
davit, or deposition, knowing the same to contain any fraudu
lent or fi9titious statement or entry.• 

'lllis act as amended by the Act ot 30 May 1908, was repealed by 
the Act of 4 March 1909 (Ch. 321, Sec. 341, 35 Stat. 1153). The present 
statute, relating to the same subject matter found in Article of War 94 
is contained in sections 80, 82, 83, 84, 85, and 86 of Title 18, u.s.c.J.. 
(Acts of Mar. 4, 1909; Ch. 321, See. 35, 35 Stat. 1095; Oct. 23, 1918, 
Ch. 194, 40 Stat. 1015; June 18, 1934, Ch. 587, 48 Stat. 996; April 4, 
1938, Ch. 69, 52 Stat. 197). Section 80 of Title 18, u.s.c.A. now 
reads as tollows: 

"Whoenr shall make or cause to be made or present or 
cause to be presented, for payment or appronl, to or by ~ 
person or officer in the civil, militar.,, or naval serrlee of 
the United States, or any department thereof, or ~ corpora
tion in which the Unitad States of America is a stockholder, 
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any claim upon or against the Gonmment o! the United 
States, or any department or off'icer thereof, or any cor
poration in which tb:t United States of America is a stock
holder, knowing such claim to be false, fictitious, or 
.fraudulent; or llhoever shall knowingly and nl.lfulJi falsi
fy or conceal or cover up by any trick, scheme or device· a 
material fact, or make or cause to be ma.de any false or 
.fraudulent statements or representations, or make or use or 
cause to be made or used any false bill, receipt, Toucher, 
roll, account, cla:iJll, certificate, affidavit, or deposi
tion, knowing the same 1D contain any fraudulent or 
fictitious statement or entr,y in any matter lfithin the 
jurisdiction of any department or agency of the United 
States or of any corporation in-which the United States 
of America is a stockholder, shall be fined not more than 
$101000 or imprisoned not more than ten years, or both.• 

In the recent case of Robe;rts v. United States (137 Fed. 2d Series, 
412 (1943)) decided by the Fourth Circuit Court of Appeals, there arose 
the same question of the sufficiency of an indictment which failed to 
name the person or officer of' the United States to whom the .false claim 
was presented. Therein, the court, after point:uig out tb:t modem 
ooncept in several cited cases to the effect that ·· the sufficiency of a 
criminal plead:uig should be determined-by practical, as distinguished 
.from purely technical, considerations disposed ot the Wallace case, 
supra, and others relied upon by the def'eD8e by stating, "The opinions 
in these cases were written before the statute was amended and are not 
controlling here." 

In the Robert., case, the indictment under five counts, each of which 
charged accused lfith presenting a false claim to the Na'fY" Department 
of the United States, was attacked as insuf'ficient on the basis of the 
Wallace decision. AB it is the opinion of the Board of Re"fiew that 
CM 145339 (l92l) {Sec. 452 (6) Dig. Ops. 1912-40), quoted above, is 
inconsistent with modern practice and no longer controlling due to the 
amendments of the basic statute n deem it advisable to quote at 
length from the opinion in the Roberts.case. The court there said: 

"In an able and exhaustive discussion on the question of 
the sufficiency of an indictment Judge Parker, of this court, 
in the case of Nye v. United States, 13? F. 2d ?3, decided at 
the Jlllle Ter.n 1943, l.qs down the rules governing this qusstion 
as follows& 
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"The rule here applicable was well stated by the Supreme 
Court in Hagner v. United States., 285 U.S. 427., 431., 52 s. 
Ct. 417., 419., 76 L. Ed. 861., as folloll'B: 1 The rigor of old 
conmon-law rules of criminal pleading has yielded., in modem 
practice., to the general prmciple that formal defects, not 
prejudicial, will be disregarded. The true test of the suffi
ciency of an indictment is not whether it could have been made 
more definite and certain., but whether it contains the 
elements of the offense intended to be charged, "and suffi
ciently apprises the defendant of what he must be prepared to 
meet., and, in case any other proceedings are taken against him 
for a similar offense., whether the record shows with accuracy 
to what extent he may plead a .tom.er acquittal or conviction." 
Cochran and Sayre v. United States., 157 u.s. 286., 290, 15 s. 
Ct. 628., 630., 39 L. Ed. 704; Rosen v. United States., 161 U.S. 
29., 34., 16 S. Ct. 434, 480, 40 L. Ed. 606 1 

"The same rule was laid down by this Court., speakin~ 
through Judge Rose in Martin v. United States., 4 Cir., 299 F. 
28?., 288., in the following language: 1The sufficiency of a 
criminal pleading should be determined by practical., as dis
tinguished from purely technical., considerations. Does it, 
under all the circumstances.of the case., tell the defendant all 

. that he needs to lmow for his defense., and does it so speci.fy 
that with which he is charged that he will be in no danger of 
being a' second' time put in jeopardy? If so., it should be held 
good. Section 1025, Revised Statutes (Comp. St. sec. 1691 
l[S U.S.C.A. sec. 55Q. 1 

11Follow:i:ng the decision in the Martin case we haTe consis
tently foll0198d the rule there laid dolfil, sustaining l.mder a 
variety of circumstances indictments drawn in general te:nns 
1Yhere they set forth the ingredients of the offense as defined 
by statute with sufficient definiteness and certainty to apprise 
the defendant of the crime charged and to protect him against 
further prosecution for the same offense. Belvin T. United 
States., 4 Cir., 12 F. 2d 548., 550; Hill v. United States., 4 Cir• ., 
45 F. 2d 812; Center v. United States., 4 Cir• ., 96 F. 2d 127; 
Bersio v. United States, 4 Cir• ., 124 F. 2d 310., 314; Ong T. 

United States., 4 Cir• ., 131 F. 2d 175. 

•very much in point is the case of United States v. Polakoff, 
2 Cir., 112 F. 2d 888., 890., 134 A.L.R. 607. The indictment 
there., llhi.le for conspiracy to violate the statute here involTed., 
was attacked as insufficient because it merely alleged that the 
defendants conspired to influence and impede the official actions 
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of officers in and of the United States District Court, with-
. out specif;ring the officers 'Whose actions nre to be so im

peded. In holding the indic'b:nent sufficient, the Court, speak
ing through Judge Learned Hand, saidZ 

' 
"'Since the case must be remanded n will pass upon the 

sufficiency of .the indictment, and of the mdence to Pr<>ff 
the charge. The indio'b:nent merely alleged that the accuaed 
conspired "to influence and impede the official actions of 
officers in and of the Thli.ted States District Court*** in 
order that said Sidney Kafton ll'Olll.d receive a sentence of 
not more than one y-ear and one dq." The challenge is that 
it should have specified .who ware the "officers• that were to 
be so "impeded". We do not see 1liJ1'1 if the accused nre 
reall,y in ignorance of this detail, they could not have been 
fully protected by- a bill of particulars. Decisions such as 
Heaton v. United States, 2 Cir., 200 F.~ 69?, and Kellerman v. 
Uni~d States, 3 Cir., 295 F. ?96, are of doubtf'ul serrlce 
today, 'When objections which ·do not go to the substance of a 
fair trial no longer get much col.1lltenance. Hagner Te United 
States, 285 u.s. 42?, 431, 52 s. ct. J;J.?, ?6 L. Ed. 86li 
Berger v. tmi ted States, 295 u.s. ?81 84, "55 s. Ct. 629, ?9 
L. Ed. 1314; Crapo v. United States, 10 Cir., 100 F. 2d 9961 
1000.111 

It seems . to us that the language of Judge Learned Hand in the 
Polakoff case should set at rest once and for all the claim that the 
_validity of a specification may be determined by' purely technical con
siderati.ona. The present trend in ciTil. crilllinal pleadings was long 
ago announced by Winthrop as appropriate under military jurisprudence 
(See footnote 5, p. 133, Winthrop's Mil. Law. & Pree. 1920) wherein, 
quoting from Cushing, ? Opinions 6o4, it wu said: 

"A specification does not need to possess the technical 
nicety of indictments at the comnon law. Trials by- court
martial are gOYerned b7 the nature of the service 'Which 
demands intelligible preciaion ot language, but regards the 
substance of things rather than their .forms. * * * Hence 
undoubtedly the most bald statement of the facts alleged as 
constituting the offence, provided the legal offence itself 
be distinct'.cy and accurately described in such tenns or. 

· precision as the rules or military jurisprudence require, 
will be tenable. in court-martial proceedings, and will be 
adequate gro_undwork of conviction .and aentence. 11 
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Assuredly, then, it ciTil procedure.has relaxed the rules.or precise
ness in pleadings, in view ot the language quoted tran Winthrop, it 
would be manifestly unfair to require more ot the milltary legal 
draftsman than of his ciTI.l.ian counterpart. Howanr that ma,- be, it· 
is clear that Wallace v. !!.&.,supra, llbich .formed the basis tor the 
Board or Renew decisions in the past. is no longer to be toll0118d 
and any decisions bottaned upon that case must be OTerz:uled. 

1n our ,ppinion the specifications adequately set forth all 
elements ot the offense and sufficiently apprised accused o.t -the 
offense intended to be charged. In our opinion the motion for .find
ings of not guilty was properly OTerruled, and the court's .findings 
of guilty" are~ sustained b;r the eTidence. 

We can o~ speculate as to 1lh;y the court found accused guilty- or 
• violation of Article of War 96 instead of Article of War 94 as 
charged. Presumably, the contention o.t the defense counsel that the 
specifications were fatally detective raised sane doubt in the mind or 
the court as to whether the act.s as charged were Tiolations ot Article 
of War 94.,_ and the court thereupon' based its findings on the more 
certain .foundation that nen if the specifications .tailed to comply 
with the technicalities of Article of War 94, they most certa~ de
scribed a Tiolation of ,Article of War 96. - The specifications (l, 2, and 
3 of Charge I) clearly set forth a violation of Sec. 80, Title 18, 
USCA and as such, the acts charged constituted violations of Article ot 
War 96. 

Charge II, Specifications 11 2; Charge III, Specification. 

The erldence clearly shon that accused entered into a marriage 
w1 th Enid Bl.1Illl at a time when he had a lawful wife then lirln&. In
deed, the accused admits that he was married to Rltth Robbins at the 
time he went throuch the marriage ceremo!l1' with Enid Bunn. The defense 
he offers is that on l May- 1946 when _he married Enid .Bmm, he thought 
Ruth .Robbins had obtained a divorce fran him. He bases this belier 
upon the signing_ o.t what he belined WN diTorce papers in a law 
office in Sebring, Florida, about 15 April 1946 and upon the alleged 
statement of the lawyer that accused would be di'Yorced in two weeks. 
However, he took no .further action prior to his marriage to Enid !unn· 
on l May 1946 to learn whether his marriage to Ruth Bunn had been dia
solTed. 

Assuming that accused acted in good faith in the belier that- he 
had been separated from the bonds of mat.rim~ 1fhen he entered into tbe 
J11&1Tiage contract with Enid Bunn, it would. be no defense to the offense 
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here charged. Although The Judge Advocate General has adopted the 
view that a second marriage by an accused under an honest but erron
eous belief based on reasonable grounds, that the first marriage had 
been dissolved is a defense where the second marriage occurs in a 

·state recognizing such belief to be a defense (OJ. 245510; Carusone, 
29 BR 195), the testimony of accused fails to show that there was 
reasonable ground for his belief that the first marriage had been dis
solved (Underscoring supplied). It is manifest that accused, a man 
39 years of age and well educated, did not act as a prudent man when 
he contracted the second marriage ll'i thout making inquiry to ascertain 
whether a divorce decree had actual:cy- been entered. Moreover, the 
question as to whether accused had an;y grounds .mateTer for believing 
he was divorced 1'a8 in dispute, for Ruth Robbins testified that the 
papers llhi.ch were signed at the lawyer's office about 15 April per
tained to a conveyance of real estate and that nothing was said concern
ing a divorce~ In view thereof the court, as the trier of the facts, .., 
was fully warranted in rejecting accused's explanation as to what had 
ocCU1Ted and in accepting that of iirs. Robbins. The erldence amp'.cy 
supports the court's findings of guilty- of Specification 2 of Charge II 
and the Specification of Charge III. Bigam;r is an offense in viola
tion of both Article of War 95 and Article of War 96 (CM 22$971, 
I,atum., l? BR 5; CM 259005, Poteet, 38 BR 20?). The conviction of an 
officer under both articles is pennissible as offenses under Article of 
War 95 and Article of War 96 are not the same (~ v. Henkes, 273 
Fed. ~8, MCM 1928, P• 224,). 

There remains for consideration the finding of guilty of the offense 
alleged in Speci.t'ication l of Charge II, viz., the making of a false 
official statement with intent to deceive the Comnanding General of 
Pere,- Jones General Hospital. The offense charged arose out of ac
cused Is written application for leaw addressed to said officer wherein 
accused, in setting forth the reason for the request wrot.e "to take 
daughter home from the hospital." Here again, the testimony- of accused 
and his wife was in confiict although the fact that accused did not 
see or take his daughter home from the hospital is not denied. Mrs. 
Ro}?bins testified that she had no appointment to meet accused at the 
hospital in Fort Wa,ne, Indiana, where according to accused he was 
to meet her for the purpose of having their daughter submitted to a 
tuberculin test. It is not difficult to understand wllY' the court re
jected accused's explanation in view of the circumstances attending 
his alle&ed stop-over in Fort Wa,ne while en route to Kirksville, 
lJissouri, on a pleasure trip with Mrs. Bunn. The court, within its 
province, chose to believe Y.rs. Robbins and to disbelieve him, and 
there is no valid reason why the court's findings should be disturbed. 
Considering all the facts and circlllllstances in connection with this 
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offense the Board of Review is convinced that accused's deceitful 
conduct in obtaining leave on this occasion demonstrated his moral 
unfitness to be an officer or to be considered a gentleman (par. 151, 
MCM, 1928). In view thereof, we are of the opinion that the erl- . 
dance is su.fl'iciant to support the findings of guilty of this speci
fication as a violation of Article of War 95. 

6. War Depir'l:l!lent records show the accused to be 39-9/12 years 
of age and married. He graduated from Greenbrier Military Academ;y 
in 1922 and attended West Virginia University for two years, there
cl.fter serving in the United States Navy as an enlisted man in the 
Medical Corps from 1925 to 1929. He saned with the United States 
Marine Corps Expeditionary Force in Nicaragua from 1927 to 1929 and 
thereafter was a Unitad States Civil Service employee for three years, 
being employed as a physiotherapy technician by the Veterans' Admin
istration until 1933. In 1935 he graduated from a physiotherapy
college in Chicago, Illinois. He enlisted in the Regular. Army on 6 
March 1937. (At the time of this enlistment, his fingerprints nre 
sent to the Federal Bureau of Investigation which reported that ac
cuaed was wanted by the Sheriff's Office, Ann Arbor, Michigan, on 
charges of embezzlement and bigamy. The disposition of these charges 
is not lmown.) Accused was assigned to the .l.ledical Department where 
he rose to the rank of Master Sergeant, and thereafter,·on 15 .May 1942 
was appointed a warrant officer, junior grade, in the Army of the 
tmited States. On 17 August 1942 he was appointed a second lieutenant 
in the Medical Adninistrative Corps, Army of tae United States, was pro
moted to first lieutenant on 6 NoT8lllber 1942, to captain on 5 May 1943 
and to najor on 22 June 1945. By paragrai:n 22, War Department Special 
Orders Number 168, Washington, D. c., 1 August 1946 accused was relieved 
from assignment and duty, pursuant to authority- contained in Section 
IlI, War Department Circular 290, 1945. These orders were rnoked on 
16 August 1946 by letter orders of that date from The Adjutant General to 
the Co11111anding Officer, Percy Jones General Hospital, Fort Cuater, 
Michigan. Accused's efficiency record shows two very satisfactor,-, 
eight excellent, and four superior ratings. 

Attached to the record of trial is a recomnendation for clemency 
with- a view to accused I s eventual return to honorable serrl.ce, signed 
by all members of the court, one member excepting to the nature of tha 
clemency proposed. 

7. The court was leg~ constituted and had jvisdiction OTer 
the accused and of the offenses. No errors injurious~ affecting the 
substantial rights of accused wra conmitted during the trial. In 
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9 

the opinion of the Board of Review the record of trial is legally a,uffi
cient to support the findings of guilty and the sentence and to warrant · 
confirmaticn of the sentence. Dismissal is mandatory upon conviction ot · 
a violation of Article of War 95 and authorized upon conviction of a 
violation of Article of War 96•. Confinement in a penitentiary is au
thorized for the offenses of bigamy and making false writings for the 
purpose of obtaining the appronl and payment of claims against the 
United States llhich are recognized as offeMes of a cirll nature and 
punishable under Section 601 of Title 22, District of Columbia Code, 
1940 and Section 80 of Title 18, United States Coda, respective~• 

• 
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JAGQ - CM 319514 1st Ind 

WD, JAGO, Washington 25, D •. c. '. :::', 1017 ~ .: -,rt 

TO: The Under Secretary of War 

l. Pursuant to Executive Order No. 9556, dated :May 2h, 1945, 
there are transrnitted herewith for your action the record of trial 
and the opinion of the Board of Review in the case of Major Harry E. 
Robbins (0-490413), Medical Admi.nistrative Corps. 

2. Upon trial by general court-martial this oi'ficer was i'oum 
guilty of making three false writings with intent to aid another in ob
taining approval and ~t of three fraudulent claims against the 
United States, aggregating $282.18, in violation of Article of War 96 
(Chg I, Specs. 1, 2, 3); of making a .false official statement in con
nection with an application for leave, in violation of Article o.f' War 
95 {Chg II, Spec. 1) and contracting a bigamous marriage, 1n violation 
of Articles of War 95 and 96 (Chg II, Specs. 2 and Chg III, Spec.). 
No evidence of previous convictions was introduced. He was sentenced 
to be dismissed the service, to forfeit all pay and allowances due or 

.to become due, and to be confined at hard labor for £ive years. The 
reviewing authority approved the sentence, reduced the period of con
finement to two years and forwarded the record of trial for action 
urrler Article of War 48. 

. -
3. A. summary 0£ the evidence may be found in the accompanying 

opinion of the Board of Review. ·I concur in the opinion of the Board 
of Review-that the record of trial is legally sufficient to support the 
.findings of guilty and the sentence and to warrant confirmation thereof. 

The accused was the Chief of Reconditioning Set"vice at Percy 
Jonas General Hospital during the period 15 June to Z7 J-u:cy- 1946, during · 
which time he had several hundred civilian employees under his supel'
vision, both at the main hospital located in Battle Creak, Michigan and 
at the Hospital Annex at nearby Fort Custer, Michigan. It was accused's 
duty to certify the correctness of time and attendance reports for the 
employees of his department, from which reports the pay rolls were pre
pared. The attendance reports were made up from daily •time 1n and out• 
sheets which the employees were·required to sign. Accused's time clerk, 
using these time sheets prepared the attendance reports (Standard Fom 72, 
USCGC) and submitted them bi-weeklJ" to accused :for his certification. 

Mrs. Enid Mae Bunn was an employee in accused's department 
and 110rked under his supervision. He had married her on l l{ay 1946, 
but this :fact was unknown to her co-'lt'Orkers, and on about 15 June 1946, 
accused directed his time clerk to carry the person wh:>a he referred to 
as Mrs. Bunn on the time and attendance reports ot _the main hospital, 
informing her that henceforth Mrs. Bunn would perform duties at the 
hospital annex, Fort Custer, llicl;ligan. Mrs. Bunn was not present and 
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performed no duties after 15 June 1946 either at Fort Custer or at the 
hospital in Battle Creek. Nevertheless, her name was recorded on the 
time sheets of too main hospital ahow-ing her present for duty through-

' out the period. On one occasion the accu.aed was observed to sign the 
name Bunn on one of these time sheets. lAlri.ng the period in question 
he an:i Enid Bunn cohabited as man and wife. As a reSill t of accused I s 
certification of the attendance reports, each containing the false entrr 
as to Enid-Bunn 1s performance of duty, the pay rolls drawn therefrom 
enabled Enid Bunn to receive three checks issued by the Finance Office, 
United States Army, Fort Custer, W.chigazi, covering her purported ser
vice from 15 June to 'Z7 July 1946. or these checks, one in the amount 
of $86.82, another £or $97.68 an:i a third, also for $97.68, only one 
was returned without being negotiated. The accused returned the third 
check because, as he said, •t.bis case was pending.• 

At the tima o.f his marriage to Enid Bunn on l May 1946, ac-
cused was legally married to another we.man then living. .A.ccused ad- · 
mitted the .first marriage, but sought to defend his marriage to Enid 
Bunn on the ground that he believed he was divorced from his first wife, 
Mrs. Ruth Rol:bins. He contended, 1n contradiction of his wife's testimoey, 
that at a oonterence in a law office.on about 15 April 1946, he signed 
what he believed were •divorce papers• in his wife's presence and-was 
then told by the lawyer that he would be divorced in two weeks. When he 
married Enid Bunn on l Ya;y' 1946, he had made no furthe:r:_ inquiry to ascei
tain whether the divorce had been gran~ed. The papers which accused signed 
and "believed were divorce pape;z-s• pertained to a conveyance of real estate. 

Accused had one child by Ruth Robbins, a daughter about 6 years 
of age. The child was ill the first part of J~ 1946 ~d he obtained 
leave about that time to see her. Subsequently, on about 2;1 July 1946 
he again applied for leave, and in his signed request stated that the 
purpose of the .leave was to take his raughter home n;om the hospital. 
The child was not then and had not been in any hospital. Although he 
testified that by pre-arrangeioont he was to have met; Ruth Robbins at a 
hospital in Fort Wayne where their daughter was to receive a tuberculin 
test, Yrs. Robbins denied that any such agreement was made. Moreover, 
the evidence shows that during this period of leave, accused accompanied 
Enid Bunn on a motor trip to J4issouri. 

.(. 

Since receipt of the record of trial in this office, a communi
cation has been received from the Commanding General, F.Lfth Army, that 
on: 5 December 1946 accused filed two petitions in the C:fi::<!Ui t Court of 
the Tenth Judicial Circuit of Florida, one seeking a divorce ·.rrom Ida 
Sullivan Robbins and the other seeking an annulment of marriage against 
Ruth Leonard Robbins. It would appear therei"rom that accused-~ have 
been married to and not divorced .from Ida Sullivan Robbins wh~,he married 
Ruth Robbins. As the validity o:t accused's marriage to Ruth .tw0bina 
was admitted in the trial of this case, the information now brought to 
light for the first time oould not be considered by the Board of Review 
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in determinillg the legal sui'i'iciency -of the evidence relating to the 
offense of bigamy. Even Yl'ere it possible so to do the result 110uld 
be the same for the ·rule is well established that the burden of showing 
the illegality of the marriage to Ruth Robbins, if such was the !act, 
rested upon the accused. In the absence of this showing, the capacity 
of the parties and every other fact necessary to the validity of that 
contract of marriage must be presumed in a prosecution for bigamy. 

4. Consideration has been given to a letter from Senator Albe~ 
w. Barkley attached to the record of trial. 

In view of accused's long period of honorable and commendable 
service in the A:r:m::s" and Navy (over 14 years) both as an enlisted man 
and an officer, and in further consideration of the court's recommenda
tion, the reviewing authority reduced the period of con.fineioont to two 
years. I reconmand that the sentence as modified by the reviewing 
authority be confirmed and carried into execution., and that a United 
States Ili.sciplinary Barracks be designated as the place of confinement. 

5. Inclosed is a fonn of action designed to carr.r into execution 
the foregoing recOinIOOndation should it meet with your approval. 

2 Incl& OMA$ H. GREEN 
l - Record of trial Maj or General 
2 - Form of action The Judge Advocate General / 

( G.C.M.o. 229, 26 ~une 1947). 
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• ;irA;:/. 1 ,,.'-.:~ ~ ;,,,. q,•r-r T 
• • J.JJ.J• J1,, .. \.J.,. • .i....J.i J " 

In the Office of '.i.'he Judge ...,;,dvocate General 
Tias:.ii_ngton, l;. c. 

JAGfl - CI..! 319522 14 L'..ay 1947 

U ~Ir~ D, ST~ Tl S ) 2.ND INFli.i'ITHY DIVISION 
) 

. v. ) Tria;L .b",r u.c.,:r., convened at 
) -Fort Lerj_s, '.'iashfagton, 3 

First Lieutenant JOi T. ) JD.nuary 1947 • .Disnissal; 
JO.L'J).Al,'l (0-50267~), Ffaance ) tq;tal forf'ei ture s, and con
lJe;,a ;rti!len t . ) finement for one (1) year. 

OPI:JION of the BJAllil OF REVIEW 
HO-rTI!:NSTEI1'f, SOLF, and SUIIB, Judge Advocates 

l. The record of trial in the c.:-rne of the officer named above has 
been exa::1:Lned bJ t:-ie Poard of h:iv:j.cw .:.nd the l3onrd sul::mits this, its 
op:L'1ion, to The Jud1.;e Advocate Gcnern.1.- • 

2. 'lhe accused was tried upon the foll?win;_; Char;es and Spccifi
cations: 

r" 
C!Ll..RGB I:• Violation of 94th Article of Tiar. 

tr,r t~e revi~winc authority) • 
( Disapproved 

.:ipecification: (Disapproved !-JY -the reviewing authority). 
. ' 

GHA:idJi II: Violation of the 95th Article of Yiar. 

5pecification l: In tha.t 1st Lieutenatn JJE 'l'. JORDA.1\J, 
1907 Army Service Jni t (Headquarters Separation Center),· 
then .i.ssii:;ned to Headquarters 1922nd Service COI:lr.l.'.lnd Unit, 
did, .:i.t Fort Huachuca, ii..riz,ma, on or about the 6th of 
L!a~r J,,9L;6, with intent to deceive EIYJAR Yt. SIEVERT, Capt., 
G,JC, Actin;:; _Transportation Officer at Fort Huachuca, 
Arizona, officially certify to. the sai.d ELGAR "'f'. SIEVERT, 
Capt., Q:iC, Actinc Transportation Officer, tlfe NELLY C. 
JOiiJJAN. was a :nenber ·or his :L':ll'llediat.e far.i.ily, dependent 
upon him for support, and entitled to trans:;;,ortation at 
public expensq on his last order for p~r~~nent chanze of 
station, which certificate was kno1•m by the said 1st 
Lieutenant JOE T. JORDA..'lf, to be untrue. ; 
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(.3(()), S~cificatiQn 2: In 'that 1st Liectte.nant JOE T. JORDA:! 1907 .. 
·Amy Service Unit (Headq~rters Separotion .Gen-Wr), did,' 
at fort lewis, '.1ash:L'1.gton, on or about 28 :lay 1946, with 
intent to deceive Lieutenant Colonel JACK L. WiLLr1.:.rs, 
IGD., officially state to the said Lieutenant Colonel 
Ji1.CK L. :.'/ILLl.A.:.lS, IGD, that NELLY C. JOHPAII and Flli\,.\TCIS 
FITZGER!u..u were ore and the sane person, which statement 
was known by the sa:Lfi 1st Lieutenant JOE T. J~filiAN, to 
be untrue. · 

CHAltGE III, Violation of the 96th Article of War. 

Specifications In that 1st Li_eutenant JOE T. JOHDA!·l, 1907 
Arrrzy" -7:iervice Unit (HeadQuarters Separation <Jenter), . 
then~assigned to Headquarters 1922nd Service CoT..and 
Unit, did, on or about 13 :May 1946, wrongfully and un
lawfully trans:;,ort and accompany- FRANCIS FITZGEP.ALD 
from Hereford, Arizona, to Tacoma, ":Yashington, · for 

, imraoral purposes and did' co-habit with said FHAflCIS 
FI'.rlGE.RALJJ and represent her to be l1is wife. 

He pleaded not guilt,r. to, and was found ~ilt;r of, all Char;es a..'ld Specifi
cations. ·No evidence of any previous convictions was intr~duced. He was 
-sentenced t6 be dismissed the servic~~ to forfeit 'all ::.:,a.y a'1d allowa.'1.ces 
due or u, ·become due, and to be c~nfined at hard labor for eight years~ 
'Ihe· review:L"l.g a'.lthori ty.·disa:,proved the f.indL"'lgs of guilty of CharGe I and 
its Specification, approved or.ly so mucµ of the sentence as·provided fo~ 
dis::li.ssal, total forfeitures, and confi.rier:tent at hard labor for five years, 
remtted four years of the confinement so approved; an·d forwarded the re
cord of. trial for action under J1..rticle of War L,J!,. 

· ·· '5. .The evidence for the proaecution is st;_mmarized as follows: 

• 
Specification l, Char.;~ II: on 7 Hay 1946, accused si;;ned a certificate 

on War ,tepartirent,· CJ,1C Fonn No. 207. (Pros Ex 6) that Nellie C. Jo.rcion was ' 
his wife and a :n.ei:iber of his irmnediate family, dependent' on him for support
and was entitled to transportation at public expense on his order for 
perman~nt change. of station. r-elying on this certificate, Ca~tain S_ievert, 

. QMC, Acting Transportation Officer at Fort Hua::huca, Arizona/ issued Trans
portation Hequests covering first clas·, rail trunsportation and one lower 

· qerth from F'ort Huachuca, Arizona, to Tacoma, ~'i'ashington, in the name of 
.Nellie G. Jordan, wife of Lieutenant J. Jordan (Pros Exs 7, 8). 

~elly- Coates Jordan.testified by deposition {Pros Ex A) that she had 
. kn9wn the accused since 1934 and had lived ,nth him for five and .one-half· 

years at- Hampstead, Long I_sland., New Yorlc, but had never been married to 
him. A certified copy of c! marriage certificate (Pros Ex 5) l'la.S intt'Odu~ed . 

· to .shO'l'f that accused v1as married on 8 September 1931 to 1!ildred Cody. Ac
cused achnitted to the investigat;l.ng Officer that he had never been married 
to Nelly c. Jordan, had not lived with her since about 1940, and that he. 
was married to Mildred J ord.an (R 25). :.aldred Jordan testified by deposi-
tion that she was · still ;tal'rl'ull:r married to accused (Pros Ex. B). · ' · 

2 
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, ifi t' 2 C · . . 6 -. · . (361)Spec ca ion , harge II:. On 28.Hay 194 Lientenant Colonel Jack .. 
L. Williams was investigating chaJ:'E'eS against the ac~us.ed. · On· that date, 
accused, after haying been v;amed of his rights under Artic°le of v.1ar 24, · 
stated to Lieutenant Colonel Williams that Nelly c. Jordan and l!iss Fi:a,,cis 
Htzgerald were ore and the s;une person (R. 22, 24). On 16 July 1946, ac- -
-cused was again questipned by Lieutenant Colonel.Williams, at which time· 
accused vqluntarily actm.tted that Nelly C. Jordan and Francis Fitzgerald 
were different'individ-ials (R 25, 29). . .. · · 

· · Specification, Char6a III: Hajor Heman Wieland testified bJ de:;x,si
tion that, on 9 ·!Jay~l946, accused requested that llajor Wieland see accused 
11 off at the station11 with a woman. compmiion 11vtno::i. he .always referred to 
as I Fran'~ and that accused a.'"ld 11 F'ran11 boarded the train to;ether at Here-_ 
ford· Arizona (Pros Ex C). Accused's Ylife was na'"!1ed·1Iildred Jordan (Pros 
E:ic Bj. Accused had. procured 'frans:;,ortation 1lequests covering the travel 
of "Nellie C. Jordan" from J'ort Huachuca, Arizona, to 'l'acoma, Washington, 

· ( Pros Exs 6, 7, 8). · Lieuten·an t-- (Jolonel Jack L. Y/illiams testified that, 
on 28 ~ay 1946, he called accused to his office-for the purpose of i.,ves
tigatin6 the ·alleged illegal use of transportation.- Accused v.as told that 
it had been alleged that the transportation issued to Nellie c. Jordan had 
been used by Francis l•itzi;erald, and accused stated that Nellie c. Jo~an 
arid I-'rancis Fitzgerald were one and the same·person (R-22). On about 16 
J}lzy 1946, accused told Lieutenar_it t;olonel Willia:ns that Francis Fitzgerald 
was not the sarae person as Nellie G. Jordan, that Francis Fitzgerald had 
accompanied accused from Hereford, Arizona, to Tacoma, Washington, where 
they had st.ayed at the Tacoma. Hotel, registered as ilr. and Mrs. Joe 'l'. 

· Jordan (R 25-27). · 

, 4. TI1e accused, after having been apprised of his rights to test~,· 
elected to remain silent, and the defense offered no testilr~ny.

. " . . . .. . 
5~ The uncontroverted evidence compels- the conclusion that the ac

cused made the certificate alle[ed in ,:;;pacification 1, Charg~ II and the. 
statement. alleged in 3pecification 2, Charge II. It has been satisfactorily
shown that both the certificate and the statement were official in na-tnre, 
v:erc false _and ,,e-..·e r.ude·wit.h the knowledse that they were falss and with 
the inte:it to deceive • 

. ,\s to Char_::;e III, the O!lly evidence, aliunde the accused's confession, 
was to the effect that ·ac9used, and a ·,·:-oman adcq-essed as 11Fran, n boarded a 
train toeether at Hereford, Arizona, on 9 Hay :J.946, and that 11Fran" was not 
the wife of the accused. 

11 An accus~d ca.11· uot be convicted l~gally ,upon his unsupported 
confession. ·A court m2.y not consider the confession of an. 
accused as ev.idence against him unless there be in the record 
othe~ evidence,either direct or circumstantial, that the of
fense charged has probably been committed; in other words, 
there must be evidence of the corpus delicti other·than the 
confession itself" "(1JCll -19_28, par· llle). • · -
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It c.:m harul.1 be said that the mere fact t,hat a'..!cused ooarded a train in 
.'U::izor.a with a TIO!lian,not his·wife indicates that he 'transported her to 
!'acori.a, f,a.shingto:1, for i::unoral purposes or t!'l.e he co-ha.bi ted· with her. 
ASide from t1'le confessio.:1, t::ere is not even a showin6 that 1'rancis litz
r;eralri. was on t'he 1train after it left Hereford. Since theiewas no 
independent evidence of the cor;;;us d,elicti, the evidence of accused's 
coniession as to Charge III was i.'11porperly received in evidence, and the 
record of trial is legally i.11sufficient to support the fi.'1.dinc,;s of 6'1lilty . 
of (.,harge III and its Specification. ·· 

6. Lientenant -.:oloncl ':iilliams was permitted to testify as to 
interviews v:ith i?rospective ,·fitnesses conductei by ti.inself rnd by- others. 
'l"acre·wn.s no objection by the defense, an";f the prosec11tion stated for the 
record that: 

"* * * this fnf'or":':'lation is o.fficfol infor:p..<ition that the vrit
ness i3 quotinL fron, that is is not he~rsay evidence, that 
it can be verified .::.t any ti.no and that it is from his of
ficfal docu,"'.lents,. wnich Vias his basis for further investi-
bation in this case11 ( R 23) • 

T'.1is vras a viol.:.:. tion of the hearsay rule (::CLI 1928, ::-,ar llJ_g), but other 
co:'.'.peten t eot"..pellin_; evldence sup,orts the fi.,d:.n:;s of ;;uil t<.r of Charge 

. II artd its Specificattons, «nd there is no c0nflict in the ev.idence as 
to':that Cllarge•. -'-t~amot be said, therefore, t"hat the a(l--:iis_sion of the 
hearsay eviden-::e prejudiced tlte substantial rir;hts of the accused • 

.7. 1'he accused is 45 years of age, married, and a high school Grad- • 
uate. iltJ comple·ted two years of accounting in La Salle .i:;xtension University 
and vras employed as a steepl~ jack and as a pay clerk for -the New York 
National Guard(' He served as an enlisted man from 4 Au1::ust 1919 to 7 
April _1920; from 27 .iepte:iber 1920 to 26 Septembe:r.: 1923 and frot1. 14 Jan
uary 1931 to 27 Au~st 1931. He re-enlisted on 6 April 1934 and servea · · 
until his honorable discharge on 14 October 1939. He entered active duty 
as a technical ser6eant, !1ew York National duard an 10 October 1940 and 
was discharged 29 :.iay 1941 to accept duty with t;.e American Vol1mteer 
Group, servin.~ vrith t.ha t organiza tlon in Ghina from 2. June 1941 to 27 

· , 5epte1:1ber 1942. He was ap;:,ointed a first lieutenant,· Amy of the United 
States on 29 October 1942 and entered active ·c:1.uty 4 Nover1ber 1942. His 
effecienc_y- index from !,-ebrua:r.r 1943 to 31 Decenber 1945 was Jl.6 (Very 
Satisfactory). • 

8. 1he c0urt was le~ally constituted an1 had jurisdiction of the 
person and· ·the offenses. No eri-ors inj~1riousl;7 affect:ine; the substantial 
riDhts of the acc:,sed were c:::nitt,ed. In the op:i..11ion of the :Joard of 
Reiriew, the record of trial j..s ler,illy sufficient to support the findings 
6:f. guiltj, of Char;;e II ru:rt 1~,s 5pecific.:i.tions, legally insufficient to 
ti-uppqrt the findings of .;uiltJ' of 'Char~ III and ~ts :.ipecification, le'.;all;" 
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sufficient to su~port only so much of the sentence as prov~des Tor dismis
sal and to VTarrant confimation thereof. 1'ismissal is mandatory upon 
c.onviction cif a violation of the 95th Article of 1!.ar, but forfeitures 
and confinement are not authorized upon·such a conviction. 

____f_IO_,_f'Thi_t ..... _______,_;,,,_r3_·:'E'I_?, Judge Advocate 

____O_l_l_U_~_A~~-rJ::______, JudGe Advocate 

_____:s;:;,;.·',.;:;:r:;.;w,=.______, Jud;_;e Advocate 
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Yi.tili DEPARTA:.ENT 
In the Office of The Ju:ige Advocate General (365). 

Washingtx,n 25, D.c. 

JAGK - C:M 319531 
• 2 !- f,PR 1947 

UNITED STATES ) ANTILLES DEPARTMENT 

v. 
) 
) 
) 

Trial by G.C.M., convened at APO 851, 0/0 
Postnaster, Mia.mi, Florida, 30 November and 

Seoond Ueutenant CHARLES ) 10 December 1946. Dismissal and total for
A. GIBBS (0-1337418), ) feitures. 
Infantry. ) 

OPINION of the BOARD OF REVIEW 
SILVERS, MoAFEE and ACKROYD, Judge Advocates 

1. The reoord of trial in the case of the officer named above has been 
examined by the Board of Review and the Board suanits this, its opinion, to 
The Judge Advocate General. 

2. The aooused was tried upon the following charges and specifioationsa 

CHARGE Ia Violation of the 95th Article of War. 

Speoifioation la In that 2d Ueutenant Charles A. Gibbs, Infantry, 
Headquarters and Headquarters Section, Post, Port, and General 
Depo_t, Fort Buohana.n, Puerto Rioo, did, at Fort Buchanan, Puerto 
Rioo, on or about 26 June 1946, with intent to deceive his 
superior officers, wrongfully and dishonorably direct Mr. Jaime 
Rivera, au employee of the Fort Buchanan Offioers Mess, to make 
an additional entry of Thirteen Hundred Dollars and Ninety-Two 
Cents (~1300.92) in the Inventory Book of the said Fort Buchanan 
Officers Mess, the said 2d Lieutenant Charles A. Gibbs intending 
that the said Inventory Book of the said Fort Buchanan Officers 
Mess would indicate that the total oash on hand of the said Fort 
Buchanan Officers Mess, as counted by 1st Ueutenant Antonio 
Sanchez, Corps of Military Polioe, as Inventory Officer on 26 
June 1946 was ~ineteen Hundred and Thirty-Three Dollars and 
Ninety-Five Cents ($1933.95), whioh amount was false in tha.t 
the total oash on hand of the said Fort Buchanan Officers Mess, 
as counted by 1st Lieutenant Antonio Sanchez, Corps of Military 
Police, as Inventory Off'ioer on 26 June 1946 was Six Hundred and 
Thirty-Three Dollars and Three Cents ($633.03). 

Specification 21 In that 2d Ueutenant Charles A. Gibbs, •••, did, at 
Fort Buchanan, Puerto Rico, from about 25 June 1946 to about 27 July 
1946, feloniously embezzle by fraudulently converting to his own use 
the sum of Two Thousand Six Hundred and Twenty-Nine Dollars and Six 
Cents ($2629.06), lawful money of the United States, property of 
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the Fort Buchanan Offioers Mess, entrusted to him as Custodian 
of the said Fort Buchanan Officers !ress .Fwxl. 

CHI\RGE IIa Violation of the 93rd Article of War. 

Specifications In that 2d Lieutenant Charles A. Gibbs,•••, did, 
e.t Fort Buchanan, Puerto Rico, from about 25 June 1946 to about 
27 July 1946, feloniously embezzle by fraudulently converting to 
his own use the aum of Two Thousand Six Hundred a.nd Twenty-Nine 
Dollars and Six Cents ($2629.06), lawful money of the United 
States, property of the Fort Buohanan Offi oers Mesa, entrusted 
to him as Custodian of the said Fort Buoha.nan Offioers Mess Fwxl. 

·He pleaded not guilty to and was found guilty of all oharges a.nd speoificationa. 
No evidence of any previous conviction was introduced. He wu sentenced to be 
dismissed the service and to forfeit all pay and allcwanoes due or to beoalile 
due. The reviewing authorl ty approved the sentence ani forwarded the reoord 
of trial pursuant to the provisiona of Article of War 48. 

3. E'videnoe for the Prosecution 

On 19 December 1945 the aooused was detailed a.a mesa officer and olub 
ofricer of ths Fort· Buohe.nan, Puerto Rico, Offioers Mesa a.nd Club and u such 
became custodian of the funds of such organizations. On 11 April 1946 he was 
relieved as club and mess officer but was detailed as assistant to Captain 
Hugh R. Primn, who relieved him and by agreement a.ocused re:nained as oustodian 
of the organizational rums until 27 July 1946 (R. 7, 36-38, 52,61). 

Mr. Osvaldo Padilla, a.n aooountant, wa.s the bonded bookkeeper for the 
officers mess and had held suoh position for about four yeara. He kept ths 
records of the mes& by a double entry system oonsisting of the various ledgers 
a.nd journals showing accounts payable and receivable, and an inventory book. 
Mr. Padilla. also kept a personal record book in which he recorded the a.mount 
of ca.sh actually received for ea.oh day. This entry consisted of the tape reading 
on the ca.sh register as of the close of the day'• buainess. The ca.ah receipt• 
were then turned over to the accused u custodian of the tund.s, a.nd it wa1 ou.
tomary for him to deposit the ftmds in the safe until deposit oould be :m&de at 
tne bank•. The accused had the combination to the safe and handled all the funds. 
Entries made in the official records required supporting vouchers, and the cus
todian, for convenience., inatruoted the bookkeepei' to keep account of tha daily 
tra.nsa.ctiona and at the end of the month the TOUchers would be executed and 
proper entries made in the permanent records. Thia waa the uniform system 
followed during all the times accused was the custodian of the funds (R. 7-13 ). 

On 26 June 1946 Captain William Herrera am First Lieutenant Antonio 
Sanchez Dtade an of'f'ioial inventory of the Fort Buoha.na.n Offioera Meas. They 
found the •ca.ah on hand. 11 to amount to $633.03 (R. 62). The inventory work 
sheets showing the a.bow amount a.a cash on hand were received in evidenoe 
without objection aa Prosecution Exhibit 1 (R. 53). The bookkeeper, Mr. 
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Padilla, testified tha.t aooording to his reoords the cash on hand as of 26 
June s lx>uld have amounted to $1933. 95 and that he a.dvised aoouaed of that 
faot (R. 13). The results of the inventory were normally tra.nacribed into 
a permanent record entitled •1nventory Book" and in this book there waa · 
entered as 11cash on hand" the sum of ~633.03. Later the san, day, at the 
direction of accused, Jaime Rivera Colon, the head bartender of the club, 
prooured the inventory book and nade an entry of J1300.92 underneath the 
original figures ard totaled the same, showing the amount of cash on hand 
to be $1933.96. He then returned the book to its usual place. A certified 
true oopy of the page of the inventory book showing the above entries wu 
received in evidence without objection aa Proseoution Exhibit 2 (R. 60). 

On 23 July the bookkeeper did not have suffioient funds to pay the bills 
of the club and mess fund and notified Captain Prinm who waa then the club 
and mess offioer but who had not handled the fund.a (R. 13 ). 

On 26 July Mr. Maximo Crespo, a certified public aooountant, began an 
audit of the olub 8.Ild mess fl.llld whioh he completed on 7 August. As a result 
of his audit, Mr. Crespo testified that there we.a $1109.15 in the ouh fund 
as of 27 July 1946, however, the fund, inoluding an item of $216.00 in 
ooupon books, should have been 13738.21, or a shortage existed in the fund 
of $2629.06 (R. 26,27). 

Captain Hugh R. Primm, Ca!&lry, who had been officially detailed al 
olub and mess offioer in April notified ao9uaed on 25 July to get his ao-
oounts and book• in order so that he oould turn over the custodianship of 
the fund to Lieutenant Munoz. Captain Primm examined the books and ascer-
tained that the bank deposits totaled $1490.80, whereaa he had personal know
ledge tha. t acoused should have deposited about $3890.80. While he was examining 
the books the aooused called Captain Primm over to a table and told him, 11Captain, 
I know I am short. I took the money. "Will you give me until the last of this 
month to pay the money back?" Captain Primm explained that he could not grant 
the request and placed acoused in arrest of quarters (R. 40). On cross-exami
nation Captain Prilllll admitted that his failure to make a monthly check on the 
oordition of the funds waa 11om of my biggest mistakes II but he had other duties 
too onerous to permit much attention to the mess and club fund ( R. 46). At 
the time he admitted the shortage accused told him ur pooped it off" which, 
in the sla.ng of the Amerioa.n people, the captain understood to mean "free 
spending" (R. 49). 

Captain Roy H. Haggerty, Finance Depe.rtment. testified that he.wu pra.i
dent of a board of officers which was appointed "~bout the latter part of 
July 1946 11 to inwstigate and determine the extent of an alleged shortage 
in the funds of the Fort Buchanan Officers Mesa. The aooused appeared be-· 
fore the board and after being advised of his right• under J.rtiole of ·«ar 
24 and AR 426-5 made a statement to the board whioh was transcribed from 
the shorthand notes of the reporter. later aocuaed refused to sign the state
ment but did Tolw:xtarily turn over to the board a. sufficient amount of money 
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to oover t~ alleged shortage. His first payment &m0unted to $2500 in 
oash a.nd ] ater an adjustment wu made on the coupons. The final amount 
paid b&ok wa.a "the amount shown in the statement of the oertified publio 
aooountant" (R. 63-69). 

The proseoution introduced First Lieutenant Burton M. Schuman a.a a 
witnesa for the stated purpose of showing that aocuaed lost the embezzled 
funds a.t gambling but on objection thereto by the defense the court refused 
to permit the witness to testify in this regard (R. 70). 

4. Arter being instructed as to his testimonial rights by the law mem
ber, accused elected to remain silent and no evidence was presented in his 
behalf. 

5. Specification 2 of Charge I and the Specifioa.tion, Charge II, &re 
identical, ea.oh alleging embea&lement of the same money but in violation 
'of the 95th and 93rd Articles of War, respectively. This manner of plead
ing finds sanction in the military law and is not an illegal multiplication 
of charges even though the separate offenses stem from the same set of faota 
(CM 281663, Hindmarch, 22 .m (ETO) 223,229; McRae v. Henkes (c.c.A. 8th 
1921) 273 Fed. 108, oert. denied, 258 U.S. 6~6 L. Ed. 797 (1922~. The 
testimony of the bookkeeper and certified public accountant leave no doubt 
but that during the times mentioned a. substantial shortage occurred in the 
accounts of the mess fund. We note that Prosecution Exhibit 2 is entitled 
"Offi oers Club inventory as of 26 Jwie 1946, 11 but it is apparent that "mesa 
fund" and •club fund" a.a used in the record refer to the same fund and that 
there was iti. reality-but one fund. The accused is proven to have been the 
custodian of the funds which were duly entrusted to him for the use and bene
fit of the officers at Fort Buchanan. A conversion of such funds to his own 
use, which he voluntarily admitted, is clearly embezzlement within the ap
proved definition of the offense as set out in Moore T. United States (160 
U.S. 268J par. 149h, MCM, 1928). The presumptionof an intent to ci.efraud is 
fortified by the fact the.t when the inventory of -26 June revealed a shortage 
accused.induoed the bartender to ma.ke fa.lse entriea in the records so e.s to 
show a. greater amount of ca.ah than actually existed. 

Final reimbursement of the true amount of shortage, al though a. commenda
tory act on accused's part, is no defense to the embeulement already cons um.
mated. This is so even though it be conceded that at the time he took the 
money he intended to reimburse the fund at some future date (CM 276435, Meyer, 
48 BR 331,338J Hughes v. United Sta.tea, 4 Fed (2d) 686). The return of the 
amount of shortage post li tem motam and under pressure of court-martial charges 
is of no probative value~pt as an admission that he was responsible for 
it (CM 253054, Howard, 34 BR 235,251). 

1'he defense objeoted to the testimony of Mr. Padilla. concerning entries 
ma.de in his so-call ed. "personal day-book. 11 These entries were shown to have 
been made in the regular course of business &nd were therefore competent 
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irrespective of whether they were actually ma.de from personal knowledge. 
(See 11Shop Book Rule", act of 20 June 1936 • Ch. 640, sec. l, 49 Stat. 1561, 
28 U.S.C.A., sec. 695.) 

The testimony of the certified public accountant shows that the actual 
shortage for the period alleged was $2414.06 in actual cash and ~215.00 in 
coupon books. Some adjustment was made concerning these books which is not 
revealed in the record, however, should the books have had an actual cash 
value of less than that shown on the faoe thereof, such circumstance would 
not prejudice accused's rights. The total amount embezzled would in a:ny 
event be some amount in excess of i2414.06. 

6. War Department records disclose that the accused is 33 year• of 
age and has been married. He is a native of Puerto Rico but ha.a 11 ved in 
New York City and Newark, New Jersey. Prior to his induction in the Army 
on 2 December 1943 he was a professional singer, taught mod.el airplane con
struction at a high school in New York and was a labor supervisor for various 
construction companies. On 31 July 1943 accused was commissioned a second 
lieutenant, AUS, at Fort Benning, Georgia. An efficiency report for the 
period 1 August to 31 December 1945 shCJ'Ns a rating of excellent, and a 
report for the period 1 July 1946 to 31 December 1946 shows a rating of very 
satisfactory. 

7. The court wa.s legally constituted and had jurisdiction over the ac
cused and of the offenses. No errors injuriously affecting the substantial 
rights of the accused were committed durine; the trial. The Board of Review 
is of the opinion that the record of trial is legally sufficient to support 
the findings of guilty and the sentence and to warrant confirmation of the 
sentence. Dismissal is authorized upon conviction of a violation of Article 
of War 93 and mandatory upon conviction of a violation of Article of War 95. 
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JA.GK • CM 319531 lat Itld 

WD, JAGO. Washington 25, D. c. MAY ::. ~ 1947 
TOa The Under Seoreta.ry of War 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945. there 
are transmitted herewith for your action the record of trial and the opinion 
of the Boa.rd of Review in the oue of Second Lieutenant Charles A. Gibbs 
(0-1337418). Infantry. 

2. Upon trial by general oourt-ma.rtia.l this officer wu found guilty 
of hartng. with intent to deceive, dishonorably directed the bartender of 
the Fort Buchanan Officera ){,ess to ma.lee a falee credit entry of il~OO. 92 
in the inventory book of the mesi so u to show _the total ca.ah on ha.nd of 
$1933.96, which amount wu false, a.nd of embezzlement, during the period 
25 June 1946 to 27 July 1946 of $2629.06. of property of the Fort .Buchanan 
Officers' Mess. entrusted to him as custodian of the meu fund, in viola
tion of Article of War 95. He wa.s also found guilty of embeulement ot the 
same funds in violation of Article of We.r 93. He waa sentenced to be di•· 
missed the service a.nd to forfeit a.11 pay &nd allowances due or to beocme 
due. The reviewing authority approTed the sentence and forwarded the record 
of trial for action under the proviaiona of Article of Wa.r 48. 

3. A summary of the evidence may be found in the aocompa.nying opinion 
of the Boa.rd of Review. I concur in 1,he opinion of the Boa.rd that. the reoord 
of trial is legally sufficient to support the findings of guilty and the een
tence e.nd to warrant oonfirmat.ion of the sentenoe. 

The record shows that during the months of June and July 1946 the ac
cused, a.oting in his ca.paoity a.a officers' club and mess officer, or the 
assistant thereto, at Fort Bue~, Puerto Ricc, had custody of the funda 
of such organizations and ·that during the period sta.ted a. ahorta.ge of a.pprorl• 
~tely $2629.06 occu1Ted in the funds. The ahortage we.a proven to exiat by 
the testimon;y of the bookkeeper who kept the records and also by the testi
mony of a oertitied public aooountant who mad• a thorough accounting of the 
funds of the club and meu • Accused a.dm1 tted the shortage and requeated 
time to repay the money. On 2 August 1946 he made reimburaement of the 
shortage to a board of officer• who had been appointed to inTe1tigate the 
condition of the fund.a. 

I recommend that the aentence be confirmed but that the fcrtei turea be 
remitted, a.nd that the senter.ce as thus modified be oa.rried into execution. 

4. Inclosed is a form of action designed to carry into etfeot the tore
going reoommendation, should it meet ~our approval. 

TIDMA.S H. GREEN 
_ (G.C.M.0.188, 271.;ayl947). Major Genera.l 

The Judge AdTOoate General 
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WAR DEPARTI,iENT .
In the Office of The Judbe Advocate General (371)

Washington, D. C. 

.JUN 3 19,U 
JAGQ - CL! .'.319556 

UNITED STAT.ES ) F'IFTEENTH AIR FORCE 
) 

v. ) ·Trial by G.c.M., convened ,at 
) JiacDill Field, Florida, 24 

First Lieutenant KELLER J. ) October and 22 November 1946. 
1"i.AGNE;R (0-1699181), . Air ) Dismissal and confinement for 

· Corps. ) three and o~~-half (3½) years. 

OPINION of the BOARD OF REVIEW 
JOHNSON, STERN and SCH&NKEN, Judge Advocates 

1. The record of trial in the case of the above named officer has 
been examined bj," the Board of Review and the Board submits this, its 
opinion, to The Judg~ Advocate General. 

2. The accused ,ras tried upon the following Charges and Speci
fications= 

CHARGii: I: Violation of the 61st pticle of 'Viar. 

Specification: In that First Lieutenant Kauer J; Vlagner, Air 
• Corps, Squadron "A", 326th Arary Air Force Base Unit, 

MacDill Field, Florida, did, vd.thout proper leave, absent 
himself f'rom his organization and station at Drew Field, 
Florida, from about 22 August 1945, "to about 11 April 
1946, 

CHARGE II: Violation of the 96th Article of War. 

Specifications 1 and 2: (Nolle Frosequi). 

Specifications 3 to 73 except Specifications .3, 4, 9, 221 351 
41, 57, 60, 67, 7.3: (Nolle Prosequi). 

Specification .'.3: In that Fir.st Lieutenant Kelle~ J. Yiagner, 
Air Corps, Squadron II A", 326th Army Air Force Base Unit; 
uacDill.Field, Florida, having made and uttered to Roy 
Hamilton, Restaurant Manager, Hotel MirasQ11 :Xampa, 
Florida, on or about 15 Auguet 1945, a certain ch~ck, in 
words and figures as follows, to wit: 
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THE NATIONAL BANK 01<' FORT S1\1: HOOSTON NO.___ 
San _Antonio, Texas 

Pay to the Order of 
Till!: ~IRilSOL HOTEL 15 August 1945 

$ 3.75 

Three and' 75/100 Dollars··············~···················· 
0-1699181 /s/ Keller J. Wagner 

1st Lt., A.C., 

-
and by means thereof having received the sum of three dollars 
and seventy~five cents ($3.75), lawful money of the United 
States, cash and/or merchandise, did WI!ongfully fail to main-

. tain a sufficient balance. in the said NATIONAL BANK OF FORT 
SAM HOUSTOrJ, San Antonio, Texas, or to arrange sufficient 
credit thereto for the payment of said check. 

Specifications 4, 9, 22, 35, 41, 57, 60,· 67, 73·, same as Speoi
fication 3 with pertinent details as follows: 

Spec•. Amount Date Payee 
No •. 

4 . $25.65 20 Aug 45 Woolf Brothers, Tampa,. Fla• 
9 110.00 18 Sep 45 Sir Walter., Raleigh, N.c. 

22 78.Jl 30 Oct 45 Hotel Beidelberg, Baton Rouge, La. 
35 50.00 3 Dae 45 The First National Bank, Lincoln, 

Nebr. 
41 75.00 ·10 Dec 45 The Gano Downs Clothing Co., 

Denver, Colo. 
57 50.00 14 Jan 46 Citizens Natl. Trust &Sav. Bk., 

Riverside, Calif. . 
60 50.00 5 Feb 46 First Natl. Bk.,Salt Lake City 
67 50.00 18 Mar 46 llich. Natl. Bank, Battle Creek, 

J.iich. 
73 50.00 5 Apr 46 American Trust &Banking Co., 

Chattanooga 
.. 

Accused pleaded guilty to Charge I and its specification and not guilty 
to the remainiz:i,i:; specifications of Charge II and Charge II. He was 
found guilty of all Charges and specifications. No evidence. of previous 
convictic.>ns was introduced. The accused was sentenced to be dismissed 
the service, to forfeit all pay and alio~nces due Or to become dl.18 1 and 
to be confined at hard labor for three and one-half years. T'ne review
:ing authority approved the sentence and forwarded the record of trial for 
action pursuant to Article of Y[ar 48. 
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3. !• Evidence for the Prosecution. 

On 22 August 1945, while attached unassigned to the Detachment ot 
Patients, W' Regional Station Hospital, Drew Field, Florida, accused 
absented himself without leave (Pros. Ex. 1) and remained in that status 
until he surrendered at the Station Hospital at l<'ort Oglethorpe, Georgia, 
on 11 April 1946 (Pros •.Ex. 2). · . 

During his unauthorized absence, accused cashed checks at Tampa, 
Floriua; Raleigh, North Carolina; Baton Rouge, Louisiana; Lincoln, 
Nebraska; Denver, Colorado; Riverside., California; Salt Lake City, Utah;· 
Battle Creek, Michigan; and Chattanooga., Tennessee., in amounts vary-
ing f:rom $3.75 to $110.00. The ten checks involved in the specifica
tions of which accused was found guilty amounted to $542.61, for which 
checks·accused received equivalent values in cash or merchandise. All 
checks were drawn on the National Bank of Fort Sam Houston, San Antonio, 
Texas (Pros. Exs. 3-14., inclusiv$). All of the checks referred to above 
were returned unpaid (Pros. Ex • .3)., accused•~ account in ·said bank hav
ing been closed on 18 Octob~r 1944 and never reopened (R• .39). · 

E.• Fpr the defenseA 

Major Hensley s. Johnson, Medical Corps., testified tha.t one ot 
{l.~cused 1s kidneys had been removed, and although h~ was not suffering pain 
he was rot capable of doing much physical work as it would reduce his life • 
expectancy (R. 40-43). 

It was stipulated that accused's.brother had written to -all.the 
holders· of his checks., requesting that same be sent to him for payment 
(R. 44) • . • . . . : . , . 

Arter being advised of his rights as a·witness., accused elected to 
be sworn., and testified as follows, 

He enlisted in the Royal Canadian Air Force in January 1941 and was 
cormnissioned a pilot officer 25 September 1941. He entered the United . 
States Army on 16 hlay 1942 and was assigned as a flying instructor at the 
Greenville Arm;/' Air Base (R. 45). Upon entering the Army, be ~s fully 
qualified for flying duties. In October 1942., he suffered a sore throat 
and was given "one of the sulfonomides. 11 Accused feels that a mis
understanding of his prescription resulte<l in his getting a quadruple 
dose ·of sulfa which precipitated· in his kidneys and caused.his future 

· trouble. After taking two doses.,· accused suffered a "sulfonomide shock" 
m'!ich was the beginning of a long period of intennittent hospitalization 
which has continued to the present t:une (R. 46-47). In November 194.3, his 
right kidney was removed and there!=lfter he was placed on limited 
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duty (R. 48). Altogether he had been hospitalized on 15 different 
occasions for periods of 10 days to six months (R. 47). 

Accused appeared before a retiring board at Drew Field, Florida, 
on 24 January 1946 and again on 22 i,farch 1946. The reconvened Board 
found accused "incapacitated by reason of the absence of the right 
kidney i~ * * not an incident of service * * * originated prior to 
entrance upon active duty. 11 The Surgeon General disagreed with 
these findings and recommended that his incapacity be considered an 
incident of service (Def. Ex. A) and a third hearing was ordered to be 
held at Drew Field (R. 49). Accused's relations with the Board were 
not "harmonious"; th3 Hos.rii tal Co,,unanding Officer and his alternate were 
determined to see that accused 11 got the least presentation of.the case" 
and accused was told that he could not present an argument before the 
Board (R. 49-50). After the last hearing, accused was informed that the 
Board had 11 held11 to its old opinion (R. 52) and he requested leave dur
.i.ng the revie.v of the prociedings by the Surge_on General. YJhen his re-

. quest was denied he became a 11 victim of acute depression", his 11be
havior Yras extremely erratic" and he was "restricted to the hospital 
grounds for a period of 6 weeks for no malfeasance whatsoever". 11 The 
whole period, July and Au~st were exceptionally hazy11 and he could not. 
recall going absent without leave. About the 27th, 28th or 29th of 
.'i.u.6ust, he was in St• .l:'e~rsburg, Florida, and realized that he was 

• absent without authority tR. 50-52). His initial desire was to "get 
out of this command" and his feeling "well -i:- * * another day will not 
hurt" kept him absent. ';\hlle at Chattanooga in April 1946~ he became 
ill and -:ias taken to the Fort Oglethorpe Station Hospital ~R. 53). 

Regarding the check charges, accused testified that his father 
died in 1940 (R. 53) and his share in the estate was over $8,000 (R. 54). 
His brothers handled the estate and acqused understood that the monies 
accruing to him would be kept at the Union National Bank, Chandler, 
Oklahoma. Accused did not draw on these funds until sometime in July 
or .August, when he phoned his brother, Basil Wagner, to send his ac
crued funds, which he believed to be around f;6,ooo, to the National Bank 

· of Fort Sam Houston (R. 54-55). Later, he "heard from a third party'' 
that the money had been deposited as requested. He wanted his account 
transferred from the bank at Chandler, Oklahoma, because his brother's 
father-in-law was president of that bank; he "!mew it ,1as going to cost 
me considerable money" and he did not want his home town to be "gos
siping" about his being a 11waster11 (R. 55). He "was living in dread of 
apprehension" and was trying to regain his "mental vigor and strength" 
so that he could tum in. He went from place to place, saying "I will . 
turn in here" but kept postponir,g his actual surre11der (R. 55). Each 
and every time he wrote a check, he believed that he had sufficient funds 
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to cover same and he did not lmow of any difficulty about these checks 
until he turned in at Fort Oglethorpe (R. 56). During his travels, he 
had not communicated with his bank or requested a statement bec,ause ''the 
l,Ps would have been after me right away. 11 After his surrender, he 
called upon his brother for an explanation why the money had not been 
sent to the bank in San Antonio. The latter explained that there was a 
little delay and before the money was forwarded, he learned of accused's 
absence without leave; he co~ld not understand accused's conduct and 
thought someone might be 11:nisusing" him and therefore, he did not 
transfer the funds to the San Antonio bank (R. 5?). Since that time, 
accused's brother, R. L. i",agner, has written to all holders of checks 
issued by accused, notifyin6 them to send same to the Union National 
Bank at Chandler, Oklahoma, for collection and every check has been paid 
in full; if not, adequate funds are on deposit to pay same (R. 44, 5?). 

On cross-examination accused stated that he wrote approximately 
$6,000 in checks during his absence without leave (R. 72); that he V1rote 
different Army addresses below his signature on several checks because he 
"had intentions" of going to the posts so indicated (R. 62-63). 

4. The offense of absence without leave was proved by accused's plea 
of guilty, 'his admission on the stand; and the extract copies of the 
morning reports (Bxhibits 1 and 2) shorring initial absence without leave 
and termination thereof by surrender. 

. The offe~ses charged under Specifications 3, 4, 9, 22 1 35, 41, 57, 
&J, 67 and ?3, involving' the issuance of checks and wrongful failure to 
maintain or establish sufficient funds to provide payment therefor, were 
proved by stipulations (R. 39, Exs. 3-14) and accused's admission that he 
closed his account at the bank and never re-opened it (R. 64); that there
·after he drew the checks in question and that all of said checks were re
turned by the bank unpaid. This stipulation (Ex. 3) admits all elements 
of the offenses charged. Accused's defense was that he believed that his 
brother had deposited sufficient funds in the bank to pay the checks upon , 
presentment. This explanation was not accepted by the court. Consider
ing·accused's failure to re-open his account,--his failure to contact the 
bank for a period of mort'I than eight months during which he issued ch.eeks 
for approximately $6,ooo,·his irresponsible rambling over the country 
listing different and false duty stations on the checks issued and his 
inconclusive account of the monies supposedly due him the court was 
clearly justified in not accepting his explanation. 

• The negotiation by an officer of .worthless checks without intent to · 
defraud is conduct of a nature to bring discredit upon the military 
service in violation of Article of War 96 (Cl.i 224286, Highto'W8r, 14 BR 97, 
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Bull. JAG 215). 

A member of the military service"is under a particular duty not to. 
issue a check without maintaining a bank balance or credit sufficient to 
meet it. Proof that a check given for value by a member of the mili
tary establis!"l!Ilent is returned for insufficient funds imposes on the 
drawer of the check, when charged w-l ta conduct to the discredit of the 
military service, the burden of show-mg that his action was the result 
of an honest mistake not caused by his own carelessness or neglect" 
(C::.: 249232, Norren, 32 BR 95, 102; .3 Bull. JAG 290; cited .with approval 
in Ci.i 275488, ,'iagner, 48 BR 51). '£he burden referred to was not sus
tained by accused in this case. 

Although witnesses were called as to two checks issued by accused, 
practically the entire case against him was established by stipula
tions. Ordinarily, stipula~ions a.~ounting to a confession of guilt 
should not be received when the accused has pleaded not guilty, but in 
the instant case, his theory of defense was not inconsistent vrith the 
facts contained in the stipv.lations and therefore, he was not prejudiced 
by their acceptance by the court (Cll 275648, Creighton, 48 BR 117, 123; 
c~ ,317140, Rust). 

5. Mental Condition. 

Prior to tr:i.al accused was examined at the 
0 

Pratt General Hospital 
on 30 July 1946 and found to be sane and respor.sible. The doctor con
sidered accused a constitutional psychopath and stated "it is possible 
but not ·probable that he was su_ffering from an alcoholic psychosis" at 
the time of the alleged offen~e. This infonnation was not presented to 
the court as no issue of accused's mental capacity- was raised at the 
trial. 

Prior to approval of the sentence however the reviewing authority 
again transferred accused to the Pratt General Hospital and requested 
that a Boc:rd of Officers be convened to determine accused Is mental con
dition. On 14 January 1947 the Board so appointed fourrl3ccused sane and 
responsible, and comnented as follows: 

"The inconsistent statements of this officer are not 
looked upon with seriousness and are not considered reasons for 
believing him insane or_ mentally incompetent. T'nese symptoms 
were investigated in detail and it was felt they were probably 
secondary to alcoholic indulgence." • 

6. Accused served in the Royal Canadian Air Force fro:n 25 September 
1941 to 15 11ay 1942, when he was repatriated and conmissioned as a first 
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to cover same and he did not know of any difficulty about these checks 
until he turned in at Fort Oglethorpe (R. 56). During his travels, he 
had not communicated with his bank or requested a statement because "the 
I1Ps would have been after me right away. 11 After his surrender, he 
called upon his brother :for an explanation why the money had not been 
sent to the bank in San Antonio. The latter explained that, there was a 
little delay and before the money was forwarded, he learned of accused's 
absence without leave; he could not understand accused's conduct and 
thought someone might be 11:nisusing" him and therefore, he did not 
transfer the funds to the San Antonio bank (R. 57). Since that time, 
accused's brother, R. L. i',agner, has written to all holders of checks 
issued by accused, notifying them to send same to the Union National 
Bank at Chandler, Oklahoma, for collection and every check has been paid 
in full; if not, adequate funds are on deposit to pay same (R. 44, 57). 

On cross-examination accused stated that he wrote approximately · 
$6,000 in checks during his absence vd thout leave (R. 72); that he wrote 
different Army addresses below his signature on several checks because he 
11 had intentions" of going to the posts so indicated (R. 62-63). 

4. The offense of absence without leave was proved by accused's plea 
of guilty, his admission on the stand; and the extract copies of the 
morning reports (Exhibits 1 and 2) shmrlng initial absence without leave 
and termination thereof by surrender. 

The offenses charged under Specifications 3, 4, 9, 22, 35, 41, 57~ 
60, 67 and 73,· involving.the issuance of checks and wrongful failure to 
maintain or establish sufficient funds to provide payment therefor, were 
proved by stipulations (R. 39, .Exs. 3-14) and accused's admission that he 
closed his account at the bank and never re-opened it (R. 64); that there
after he drew the checks in question and that all of said checks were re
turned by the bank unpaid. This stipulation {Ex. 3) admits all elements 
of the offenses charged. Accused's defense was that he believed that his 
brother had deposited sufficient funds in the bank to pay the checks upon · 
presentment. This explanation was not accepted by the court. Consider
ing·accused1s failure to re-open his account, his failu.re to contact the 
bank for a period of more than eight months during which he issued checks 
for approximately $6,000,.his irresponsible rambling over the country 
listing different and false duty stations on the checks issued and his 
inconclusive account of the monies supposedly due him the court was 
clearly justified in not accepting his explanation. 

The negotiation by·an officer of worthless checks without intent to 
defraud is conduct of a nature to bring discredit upon the military 
service in violation of Article of War 96 {CLl 224286, Hightower, 14 BR 97, 

5 

http:failu.re


(376) 

l Bull. JAG 215). 

A member of the military service"is under a particular duty not to 
issue a check without maintaining a bank balance or credit sufficient to 
meet it. Proof that a check given for value by a member of the mili
tary establish.!llent is returned for insufficient funds imposes on the 
drawer of the check, Tihen charged w-ltn conduct to the discredit of the 
military service, the burden of show""lng that his action was the result 
of an honest mistake not caused by his own carelessness or neglect" 
(C~l 249232, Norren, 32 BR 95, 102; 3 Bull. JAG 290; · cited with approval 
in CM 275488, ;fa6'Tler, 48 BR 51). The burden referred to was not sus
tained by accused in this case. 

Although witnesses were called as to t,•ro checks issued by accused, 
practicalzy the entire case against him was established by stipula
tions. Ordinarily, stipula~ions amounting to a confession of guilt 
should not be received when the accused has pleaded not guilty, but in 
the instant case, his theory of defense was not inconsistent vrith the 
facts contained in the stipulations and therefore, he was not prejudiced 
by their acceptance by the court (Cll 275648, Creighton, 48 BR 117, 123; 
c;;-317140, Rust). 

5. ~ntal Condition. 

Prior to trial accused was examined at the Pratt General Hospital 
on 30 July 1946 and found to be sane and responsible. The doctor con
sidered accused a constitutional psychopath and stated "it is possible 
but not probable that he was su_ffering from an alcoholic psychosis" at 
the time of t11e alleged offen~e. This infonnation was not presented to 
the court as no issue of accused's mental capacity was raised at the 
trial. 

Prior to approval of the sentence however the reviewing authority . 
again transferred accused to the Pratt General Hospital and requested 
that a Boc:rd of Officers be convened to determine accused's mental con
dition. On 14 January 1947 the Board so appo:i,nted fourd accused sane and 
responsible, and comnented as follows: · 

"The inconsistent statements of this officer are not 
looked upon with seriousness and are not considered reasons for 
believing him insane or mentalfy incompetent. T'nese symptoms 
were investigated in detail and it was felt they were probabzy 
secondary to alcoholic indulgence." 

6. Accused served in the Royal Canadian Air Force fro:n 25 September 
1941 to 15 Lray 1942, when he was repatriated and canmissioned as a first 
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lieutenant in 'the United States ki!:7 ,dr Forces. Fro:n ;,;ay until October 
1942 he served as a flyinG instructor in the United ~tat.es and in the 
latter month a 1aa::l.ical history of :"'>proximatezy 15 hospital adrr.issions 
and more than one-half of his Amy career spent in .Ar:rry hospitals was 
initiated. Since October 1942 he has been of no value to the Army. 
Accused apperu:ec1 before :'\ Reclassification Boa:--d on 22 December 1944 
which recorr.meric.:d th;:;t ha oe separated fror:1 the. service. On 26 Febru
ary 1945 the S€cretaq of Viar directed that t:-ia heclassification pro
ci=eding be suspended _pendin;; action by tM Arrey :;l.etiring Board before 
which accused appeared on 24 January 1~45. He was found not in- · 
capacitated for active duty but was diagnosed as having only one kidney 
and deficient in nini'l1.um physical recr1irerr:;Jnts. The record was re
turned by The Surgeon General, and the Board,. reconver.ing on 22 .;.'."arch 
!.945, found accuse:: was incapacitated, because of the absence of the 
right kidney, due to a Nephrectomy for hypertrophy of ri5ht "1I'eter; 
that the disability existed prior to service and was not an incident of 
service. The record was returned by The Surgeon General and the Board 
reconvened on 28 Jlllle 1945, when it reiterated its opinion that the in
·capacity existed prior to service and was not an incident of service. 
The Surgeon General then agreed with the Board and transmitted the pro
ceedings to The Adjutant General, who forvrarded the record to the Secre
tary of "Nar 1s Separation Board, and on 8 September 1945 this latter named 
Board ordered that accused be dJ.scharged under the provisions of AR 605-
230 and Section 2, of the Act of 13 December 1941 (55 Stat. 799; Sec. III 
Bull. No. 37, ~.n 1941); that accused not be granted a Certificate of 
Service ol'" accrued leave and that the proceedings of the Army _Retir--

• ing Board be filed without action thereon. Prior to the order of the 
Secretary of ,:ar for the accomplishment of accused's separation from 
the service tlllder the provisions of AR 605-230 accused vrent absent with
out leave, from which action the present proceedings developed • .Accused 
is thirty-three years of age and married. 

6. The court was legally con~tituted and had jurisdiction over the 
accused and the subject matter of the offenses charged. No errors in
juriously affecting the substantial rights of the accused were com
n1itted during the trial. The Board of Review is of the opinion that the 
record of trial is legally sufficient to support the findings of guilty 
and the sent~nce, and to warrant confirmation of the sentence. Dismissal 
is authorized upon convictions of a violation of either the 61st or the 
96th Article of War. · 
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JAGQ - CM 319556 lat Ind 

VID, JNJO, Washington 25, D. C. JUN 1 f-~ !94! 
TO: The Under Secretary of War 

l. Pu;rsuant to ExecutiTG Order No. 9556, dated l!ay' 26, 1945, 
there are transmitted herewith for ,-our action the record of trial 
and the opinion of the Board of Retl8"fl' in the case of First Lie.-" 
tenant Keller J. Wagner (0-1699181), Air Corps. 

2. Upon t.?"ial by' general court-cartial this ofticer was found 
guilty of absence without leave for sevan and one-half months; in vio
lation of Article of War 61 (Spec., Charge I), and ot wrongfullJ" 
failing to maintain a sufticient balance in bank to meet his checks. 
amounting to $542.61, in violation of Article ot War 96 (Specs. 3, 4, 9, 
221 351 41, 57, 6o, 67, ?3, Charge II). He was sentenced to be dis-

'mia1ed the service, to forfeit all -pa;r and allowances due or to becane 
due, and to be con£ined at hard labor £or three and one-halt years. 
The rniewing authori~ apprOTed the sentence and forwarded the record 
of trial tor action tinder Article of War 48. 

3. A. swmnar,- of the etldence maJ' be found in the ace~ 
opinion o+ the Board of Rerlew. I concur in the opinion of the Board 
that the record of trial is legal.q su'ficient to support the fiminga 
or guilty and the sentence and to warrant confirmation thereof. 

4. On 22 August 1945, while attached unassigned to the Detachment 
of Patients, A.AF Regional Station Hospital, Drew Field, Florida, accused 
absented himself' without lean and remained in that status until he 
surrendered at the Station Hospital at Fort Oglethorpe, Georgia, on 11 
April 1946. 

During his 1IDB.uthorized absence, accused cashed checks at Tampa, 
Florida; Raleigh., North Carolina; Baton Rouge, Louisiana; Lincoh, 
Nebraska; Denver, Colorado; Riverside, California; Salt Lake City"., Utah; 
Battle Creek, Michigan; and Chattanooga., Tenness~e, in amo\Ults T8.17ing 
f'ral1 $3.?5 to $UO.oo. The ten checks inTolnd in the specirications ot 
llhich accused waa found guilty- amounted to $542.61, for 'Which checks ac
cused receiTed equiTalent values in cash or merchandise. ill checks 
nre drawn on the National Bank of Fort Sam Houston, San Antonio, Texas. 
ill of the checks referred to abon nre.returned unpaid, accused's 
account in said bank having been permanently closed.on 18 October 1944. 
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s. .Accused is 33 years of aee. He joined the Ro;ral Canadian Air 
Force in January 1941; entered the United States Arrr,r in :Mq 1942 ud 
has been under medical care almost continv.ousl,y since October 1942. 
He has lost one kidney. A Reclassification Board recommended his 
separation an 22 December 1944 but action was suspended pending ac
cued1s appearance before an A:rnr:, Retiring Board. !'inal action was de
layed 1mtil September 1945 when it was ordered that he be separated 
under the provisions of AR 605-230 (Reclassification), that he not 
be granted a certificate of serrl.ce or accrued lean, and that the 
proceedings of the Retiring Board be filed witJiout action. Prior to 
accomplishment of this order, accused went absent wit.bout leave. The 
attached record of trial is the result ot charges bead on that ua
&\1.thorized absence and the checks nre issued during such absence. 
In addition to checks in the amount of $542.61 dHcribed in the apeoi• 
tioations ot which ~c~sed was found guilty-, be issued numerous other 
bad checks llhich he estimated amounted to almost $6,000. 

6. The defense counsel, president, and law a8llber ot the court 
have submitted a reoonmendation tor clemenC7 based on accused's pb;rd
cal condition. If the accused is required to eene an:r period ot 
confinement, 1t is highlJ" probable that he will spend the i1"9ater · · 
portion of ·that period in the hospital. He is not capable ot perform-
ing hard labor. · 

I recomend that the sentence be con.firmed but in Tieir of the 
physical condition of accued recomnend that the continemem.t and for
feitures be remitted., and that the sentence as thus moditied be car
ried into execution. 

7. Consideration has been gben .to a letter from Senator Elmer 
Thomas and · also to a letter !ran R. L. Wagner, brother of accused, to 
Senator Thom.u. 

8. Inolosed is a form of action dHi&ned to oarr, into u:eoution 
the .foregoing recomnendation should it meet with ;rour apprOTal. 

. 4 

TJJWAS H. GREEN 
llajor General 

3 Incle. The Judge Ad.TOeate General 
1. Record of Trial 
2 • .Fom of action 

_____3~_ttr_1r_~.BZL1'1:lom.al~-~----------
( o.c.u.o. 231, 26fune 1947). 
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WAR DEPARTMENT (381) 
In the Office of The J\.dge Advocate General 

Waahington 25, D. c. 

JAGK • CK 319573 
13 MAR 1947 

UNITED STATES ARMY ADVISORY GOOUP ~ 
Te ) Trial by G.C.M., convened at Peiping, 

) China, 12 and 13 November 1946 and 4 · 
Sergeant WILLIAM A. O'BRIEN ) January 1947. Sentences To torteit 
(RA 42190392), Headqua.rtera ) thirty-five dollars ($35.00) ot hia 
Detachment, Peiping Headquarters ) pay per month tor six JllOnths. 
Group, Peiping, China. ) 

-----------------------~-----OPINION of the OOARD OF REVIEil 
SILVERS, MoAFEE ud ACKROYD, Jw.ge Advooatea 

----------------------~---~-
1. The reoord of trial in the ca.se of the above-named soldier haa 

been examined in the Of'fi oe of The Judge Advocate General end there found 
legally insufficient to support the findings of guilty a.ni the sentence. 
The record baa now been examined by the Board of Review and the Boa.rd sub
mits this, its opinion, to The ~ge Advocate General. 

2. Accused waa tried upon the following charges and specifications 1 

CHARGE I 1 (Finding of not guilty). 

Speoif'ioationa (Finding of not guilty). 

CHARGE Ila Violation of the 96th Article of War. 

Specifioa.tion1 In that Sergeant William. A. 0' Brien, Headquarters 
Detachment, Peiping Headquarters Group, Peiping, China, did, in 
conjunction with Printe lat Clua Robert c. Steffler, tm.ited 
States Aarine Corps, at Tangku, China, on or a.bout 14 August 
1946 1frongfully strike Fu Lien Shan on the face and head with his 
hands. 

He plee.ded not guilty to both oha.rges and their specifications. He was found 
not guilty of Charge I and ite specification, guilty of Charge II e.nd guilty 
of the specification to Charge II "except the words '•trike Fu Lien Shan on 
the .face and head with his hands• and substituting therefor, respeotively, 
the word• 'throw him into the river', of the excepted word.a, not guilty, ot. 
the substituted word1, guilty." No evidence of aey previous oonviotion wu . 
introduCM. He wa.a 1entenced to forfeit thirty-ti ve dollara of his pq per· 
month .for six months. The reviewing authority approved tbs sentence and 
ordered it executed. The result of trial was published in General Court
l1artial Order, No. 3, Arm::, Advisory Group, APO 909, 18 January 1947. 

3. A.a a result of the exceptions and 1ubstitut1ona mde by the court. 
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the specification of which aocused was found guilty reada a.s follows a 

Specificationa In that Sergeant William A. O'Brien. Head
quarters Deta.chm,nt, Peiping H.eadquarters Group, Peiping. China. 
did, in conjunction with Private lat Class Robert C. Steffler. 
United Sta.tea Marine Corps, at Ta.ngku, China. on or a bout 14 
August 1946 wrong.fully throw him. into the rinr. 

It is a. fundamental principle of law that the Govermnent' • pleading in 
a criminal case. be it an indictment. complaint •r a speoification in oourt
martial proceedings, must charge a violation of law. If it does not do ao 
a finding of guilty' under auoh defeotive plea.ding will be of no legal effeot 
whatsoever no matter what crime or crimes the evidence may show accuaed ha.a 
committed (CM 316886, ChaffinJ CM 318983. Chapman). 

In CM 310602. Skinner, 32 BR (ETO) 297, accused was tried upon a speci
fication alleging that he 11did ••• with intent to do her bodily he.rm. oommit 
an assault upon Christina. Kospszak:. Polish displaced person. by willfully, 
and feloniously grabbing the said Christina Kospszak on the neck with hands. a 
He wa.s found guilty thereof except the words "with intent to do her bodily 
ha.nn, commit an assault upon Christina. KospsuJc. Polish displaced person. by 
willfully and feloniously grabbing the said Christina Kospszak:," substituting 
therefor the words "willfully grab." The Board of Review said a 

"The court, by exceptions and substitutions. apparently in
tendi:cg to find accused guilty of a simple assault because of his 
drunken condition, found nothing more than that accused, at the 
time am place alleged, did 'willfully grab on the neck with 
hands,' in violation of Article of War 96. But such substituted 
specification clearly fails to state any offense under Article of 
War 96 or under any other article of wa.r. It does not appear there
from that accused grabbed or otherwise a.asaulted any named or described 
person, an essential element ot the offense (MCM 1928, par. 1491, pp. 
177•178). ••• Accused was acquitted of all material allegation.ii' ex
cepted by the oourt in its findings•••• Since the substituted spec-' 
ification of which acoused wu found guilty doea not state an offense, 
the findings of guilty cannot be sustained•••.• 

The Skinner case preaenta an obvious aDd almost exact parallel to the in
stant case. Accordingly, we are of the opinion that the substituted specifi
cation of which accused was found guilty herein likewise tails to state a.n 
offenae under the 96th or any other Article of War and that the findings ot 
guilty thereunder may not be sustained. 

4. For the reaaona stated, the Board of Review 1• of the opinion that 
the record of trial is legally insufficient to support the findin05 of guilty 
and the sentence. 

~~~. ~ge Advocate 

Judge Advocate 

2 Judge Advooat•-~JJl;x 
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JAGK - CM 319573 1st Ind 
WD. JA.GO, Wa.ahine;ton 25• D.c. f.-~.'/? -11947J 

TOa Tae Under Seoretary or War 

1. Herewith tre..namitted for your a.otion \Ulder .A.rti41h or War soi-. a.1 
amended by the aot of 20 August 1937 (50 Stat. 724; 10 u.s.c. 1522) and 
the aot or l August 1942 (56 Stat. 732), is th& reoord or trial in the 
oaae or Sergeant William A. 0'&-ien (RA. 42190392). Headquarters Deta.oh
mant. Peiping Headquarters Group, Peiping. China. 

2. I concur in the opinion of the Boe.rd or Review th& t the reoord 
of trial is legally inauffioient to support the findings of guilty and 
the sentence and, for the reasons stated therein, recolllllend that the find
ings or guilty a.nd the 1entenoe be va.oated, a.nd that all rights, privilege, 
and property or whioh the accused has been deprived by virtue of the findings 
and sentence so vacated be restored. • · 

3. Inoloaed 11 a. form or aotion deaigned to carry into effeot thi1 
recommendation, should such a.oti with your approva.l.. 

2 Inola '.l.'HOMAS H~ GREEN 
1. Record ot trial .Major General 
2. Form ot aotion The Judge Advooate General 

( G.C.M.O. lOu, 19 March 19u7)• 
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WAR DEPARTMENT 
In t~e Office of The Judge Advocate General 

Washington 25, D. C. (385) 

JAGK • CM 319691 20 MAY 1947 

U N I T E D S T A T E S ) FLYING DIVISION, AIR TRAINING COMYAND 
) 

v. ) Trial by G.C.M., convened at Barksdale 
) Field, Louisiana, 17 &nd 18 Deoember 

Second Lieutenant JOHN M. )) 1946. Di8ll1issal and confinement tor 
POOUE ( 0•2051286), Medi oal ) two years. 
Administrative Corps ) 

OPINION OF the Board of Review 
SILVERS, McAFEE and ACKROYD., Judge •dvooatea 

1. The record of tri~l in the case of the officer named above has 
been examined by the Board of Review and the Board subnits thi1, its 
opinion, to The Judge Advooate·Genera.l. 

2. Aocused was tried upon and, by exceptions and substitutions, 
was found guilty of the following charges and specifications, 

CHARGE Ia Violation of the 93rd Article ot War. 

Specitioation1 In that Second Lieutenant John M. Pogue., 
Medical Administrative Corps, did, at Barkadale 
Field, Louisiana., on or about 7 August 1946., feloniously 
embezzle by fraudulently converting to his own uaea 

17 10-Inch Records, Victrola, ot a value ot about tl2.76 
17 Albums, Victrola Records, or a value of about 76.60 

2 14-Inoh Records, Victrola, ot a value of about 2.00 
12 Recorda, Victrola, Symphoey, Assorted, ot a 

value or about l?..00 

or a total value of about one hundred three dollars 
and twenty-rive cents ($103.25)., the property of the 
Convalescent Training Department of Station Hospital, 
Barksda.le Field, Louisiana, entrusted to him by virtue 
or his office, by the aaid Station Hospital, Barksdale 
Field, Louisiana. 

CHARGE IIs Violation of the 94th Article ot War. 

Specifications In that Second Lieutenant John M. Pogue, 
Medical Adminietratin Corp•, did, at Barksdale Field., 
Louisiana, on ~r about 7 August 1946, knowingly and 
willfully misappropriate and apply to hie own use and 
benefits · 
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81 Armed Foroes Radio Reoordings. of a Talue of about 1972.00 
17 V-Disk. Overseas Recordings. of a vlue of about 8.50 
leach A-2 Flying Jacket. of a value of about 8.16 
2 each S'lmllD.er Flying Suits. of a value or about 21.38 
1 each Jacket. Type AN-J-4, value of about 33 .28 
1 each Winter Flying Jacket. B-10. of a value of about 19.86 
1 each Winter Flying Cap. B-2, of a value of about 1.30 
1 pair Winter Flying Gloves. A-10, of a value of about 1.75 
1 pair Winter Flying Shoes, A-6. of a value of about 10.00 
l eaoh Conva.leacent Training Suit, or a value of ab~ut 3.50 
l eaoh Blanket, Hospital, ~bite, of a value of about 9.75 
1 eaoh Kit, First Aid, Aeronautic, with Morphine 

Syrette, or a value of about 3.45 

of a total value of about one thousand ninety-two dollars 
and ninety-two oents ($1092.92), property of the United 
States. furnished and intended for the military service 
thereof. 

No Avidenoe of any previous conviction was introduced. Accused was 
sentenced to be dismissed the service, to pay the United States a fine 
of ten thOU$&nd dollars, to be confined at ha.rd labor at such plaoe as 
the reviewing authority might direct for ten years a.nd to be further 
confined at hard labor until 1aid fine i1 10 paid, but not for more 
than one year in addition to the ten years hereinbefore adjudged. The 
reviewing authority approved only so much of the sentence as provided tor 
diamissal from the aenioe and confinement at hard labor tor a period ot 
two years and forwarded the record of trial tor action under Article or War 
48. 

3. ETidence for the Prosecution 

From 19 February to 8 April 1946, accused was "medical" supply 
officer and from 25 May 1946 to 19 July 1946 he was convaleaoent training 
officer of the station hospital at Barksdale Field, Louisiana. As 
oonvalosoent t~aining officer he had aupervi1ion of the "sound ro0111" 
of the Convalesant Training Department of the hospital from which 
phonograph records and radio transcriptions were broadcast throughout 
the institution. Accused had custody and control of the1e phonograph 
records and transcriptions. Aoouaed waa not on a flying status and 
had no duties which would require that he have articles of flying equip
ment in his possession. Sometime prior to 19 July 1946, accused had 
received orders to report to a separation center for separation from 
the aervioe, but these orders were cancelled duet~ accu1ed being 
hospitalized. However on 19 July he had obtained a property ~learanoe 
from the station hospital at Barksdale Field. Accused would not have 
been a captain in the Resene on terminal leave (R. 12, ·19, 50, 51, 55• 
Court'• Ex. A; Der. Ex. 4). 
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From about the end of May 1946 until he became a patient in the 
hospital approx~m9.tely six weeks later, accused shared a set of Govern
ment quarters at Barksdale Field with Lieutenant Edward G. Merhige~ 
These quarters consisted of three rooms, a bedroom, living room and a. 
"day roOlll". The "day room" separated the other two rooms. There were 
individual wall lookers in the "day room", one of which was used by 
accused, a closet in the bed room used by both officers, and a closet in 
the living room -which was used entirely by accused with the exception 
that Lieutenant Merhige had an snpty B-4 bag thM"ein. About two weeks 
before accused was hospitalized~ Lieutenant Merhige saw ~ccuaed pack 
about three wooden_ orates and three footlockers, all of which were placed 
in the day room. 11hen the provost marshal and his party inspected the 
quarters on 7 August 1946, Lieutenant Merhige 1epar~ted hia clothing 
and equipment from that belonging to accused and pointed out the boxe1 
and footlockers (R. 58-62). · 

On 7 August 1947, the provost marshal of Barksdale Field, accompanied 
by the executive offber of the station hospital a.rid a crilllinal investigator, 
searched the Government quarters occupied by accused and Lieutenant Merhige. 
Accused was in the hospital at this time but Lieutenant Merhige wa1 
present. The post commander had knowledge of the propoaed search ot 
acoused'• quarters and had authorized his executive officer to determine 
the time or the search. Searches were generally conducted by the provost 
marshal or his representative (R. 56-38, 47). The searching party found 
sixty-four 10 inch records, •aeveral" albums of phonograph records and 
twelve Victrola symphony records in the closet of the living room (R. 38, 
47). Eighteen 10-inch records were admitted in evidence aa prosecution'• 
exhibit C, two 14-inoh records a, prosecutions exhibit D, twelTe Victrola 
symphony records as prosecution's exhibit E. a..nd twenty-four album.a of 
Victrola records as proseoution's exhibit F (R. 12-15). In the "day room" 
were three wooden boxe1, one metal footlocker, one wooden footlocker, and 
one Jdr Corpe packing oase. The boxes had been nailed shut end the foot• 
lockers were looked. There were no markings on the boxes. In these con• 
tainers were found "a nUlllber of" Victrola record album.a, 81 Armed Forces 
Radio Recordings, 17 V-Di•o Overseas Recordings, one Jacket. Type A-N-J-4, 
one Winter Flying Jacket B•lO, one ll'.inter Flying Cap B-2. one pair of 
Winter Flying Gloves A-10, one pair of l'lnter Flying Shoes, A-6, one 
Convalescent Training Suit and one .llhite Hospital Banket ( R. 39,40.52). 
These items, with the exception at'the record albums, were introduced in 
evidence as prosecution'• exhibits G, H, I, M. N, O, P, Q, and R. 
respectively (R. 28. 31-35). An A-2 Flying Jacket and a Summer Flying 
Suit were found in a wa.11 locker in the "day ioOlll"~ which i tema were admitted 
in evidence as prosecution's exhibits J and K, respectively (R. 29, 59). 
A stencil stamped "Capt John M Pogue 236 South Arlington Ave Springfield, 
Ohio USA" was found near a box containing the Victrola record•, flying 
equipnen+. and various items of personal clothing (R. 51,52, Court's Ex. A). 
There was white paint similar to that on the 1tenoil on the box (R. 46). 
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Acouaed had received letters addressed to "Captain" John M. Pogue and 
lived in Springfield, Ohio (R. 61. 62). 

Lieutenant Merhige had observed accused packing "the Victrola 
records." the flyini shoes and some flying gloves and had seen him 
1tenoil a box m.a.rked Defense Exhibit l on the top. The top was 
apparently missing when the box was oalled to Lieutenant llerhii•' • 
attention at the triaI. He identified two other boxes by aeans. of 
"these painted places" as ha~ng also been used by accused (R. 6~-64). 

All the articles found in the quarters ocoupied by accused and 
Lieutenant Merhige which were not claimed by the latter were taken 
to the provost marshal's office where they were sorted and itemized· 
(R.39). Intermingled with the alleged Government property packed in 
the boxea and footlockers were various items of a personal nature. A 
separate list of these personal effects was made and they were turned 
o~•r to accused who aigned for them as being his proper~r (R. 46. 52; 
Pros. Ex. U). A consolidated list wa.1 made of the remaining property 
but this list was not broken down to show apeoifically in what container 
or in what location in the quarters eaoh particular item was diacovered 
(R. 64, 68). 1t could not be determined which "reoorda" had been found 
in the boxes (R. 48.63). The property retained bf the provost marshal 
was brought to the courtroom. for the trial (R. 39). 

In addition to the Government exhibits heretofore mentioned, a 
second Summer Flying Suit (Pros. ex L) and an Aeronautical First Aid 
Kit (Pros. Ex. S) were admitted in evidence (R. 30,38). Prosecution's 
exhibits C through S were the "identical" property which had been 
recovered from the Govermnent quarters occupied by accused (R. 66). 

After the search. accused had been placed under arrest and, not 
being advi1ed of his rights under the 24th Article of War, "made a 
voluntary, spontaneous atatement to the effect that some of the records 
in question had been taken by him to play in hia quarters tram the 
phonograph library at the hospital end that some of the Government equip
ment, to-wit, some of the flying equipment, was surplus on his records 
at Supply" (R. 43). 

At the time they were accepted in evidence, all but one (R. 20,?.l) 
of the eighteen 10-inch records contained in prosecution's exhibit C were 
111B.rked with a. number painted thereon with white paint and attached to 
some of the records were index cards which apparently bore a notation of 
the title of the record and the number which ·had been painted thereon_ 
(R. 13). These index cards, or sane of them,·appear in the record of 
trial as prosecution's exhibits C-2, C-4 and"~-." The substituted 
description of prosecution's exhibit C appearing.in the record of trial 
does not indicate what numbers had been painted on the records contained 
in such exhibit nor does the record of trial contain any evidence as to 
what these numbers may have been. Also, there is no evidence as to how 
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the index cards became attached to the phonograph records. An enlisted 
man who had charge of the "sound room" at the station hospital under 
the supervision of accused testified that when phonograph records were 
received they would be marked with a number with white paint and an 
index card would be made out for the property files bearing the title 
of the record and its ·assigned number. The markings on the phonograph 
records in prosecution's exhibit C were simile.r to the markings used 
in the "sound room" and two of the attached index cards had been made 
out by him (R. 12, 14, 21, 53). The executive officer of the station 
hospital had initialed the i&dex cards attached to the phonograph 
records in prosecution's exhibit C (R. 45). 

The two 14- inch records admitted in evidence as prosecution'• 
exhibit D were marked respectively "X$" and "X14" with 'White pa.int and 
index cards bearing the titles and numbers of these records were attached 
thereto. The cards and markings were similar to those used in the 
"sound room" (R. 14). The twelve Victrola symphony records admitted in 
evidence as prosecution's exhibit E had markings similar to those · 
placed on like records in the Convalescent Training Department and some 
of these records also had index cards attached (R. 14-16). The same 
was true of the 24 Victrola record albums contained in prosecution's 
exhibit F (R. 17). Defense counsel objected to the admission in evidence 
of the index cards attached to prosecution'• exhibits C to F (R.13). 

The V-Disc, Overseas Recordings contained in prosecution's exhibit 
Geach bore the notation that "This record is the property of the United 
States Government and use for radio or commercial purposes is prohibited" 
and that it had been produced by the Special Services Division, Army 
Service Forces. The "1ound room" in the station hospital had recordings 
similar to these (R. 17). The Armed Forces Radio Recordings admitted 
in evidence as prosecution's exhibit H each contained the statement that 

"This transcription is the property or the United States 
Government, and must be returned to the Armed Forces Radie 
Service upon completion of use. Its use or reproduction in 
whole or in part for COOll!lercial or other purpotS'e· is strictly 
prohibited, wi +J:out consent of the Armed Forces Radio Service." 

Similar recordings had been in the possession of the "1ound room" (R. 18). 
There were no markings on the recordings in either exhibit G or exhibit 
H which would specifically indicate that they belonged to the station 
hospital (R. 21). The court took judicial notice of Section IV, lia.r 
Department Circular .No. 2, 3 January 1946, providing that all radio 
transcriptions disseminated by the Armed Forces Radio Service remain 
the proj>erty of the War and Navy Departments and that suoh transcriptions 
are not to be nt!&inlldl by private individuals (R.11). 

The articles of flying equipment admitted in evidence aa proseoution's 
exhibits I to P, inclusive, with the exception of exhibit L, a Summer 
Flying Suit, each were marked with a manufacturer's stamp indicating that 
they had been made under contract with the United States Government and 
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that they were Govertm1ent property. Exhibit L had no such markings but 
appeared to be a Summer Flying Suit, ANS 31, of a type similar to that 
used in the Army Air Forces (R. 28-33). Prosecution's exhibit~. a 
Convs.lescent Training Suit, coat and pa.nta, was marked w1 th the United 
States Medical Corps stamp as was the White Hospital Bll.?lket, proaeoution~a 
exhibit R. Prosecution's exhibit S, an Aeronautical First Aid Kit, was 
marked with "U.S." on the cover (R. 34, 35). 

The values or the items of clothing and equipment introduced in 
evidence as prosecution's exhibits I to s, inclusive, were established 
by appropriate Government price lists (R. 28-55). The program director 
or a radio station who claimed to know the market value of phonograph 
records testified that "he might not get fitteen cents" apiec~ for the 
phonograph records contained in prosecution'• exhibit C and that he did 
not know their "fair market value" in their present condition. He did 
not know the second hand market value of any of the record• or record 
albums in prosecution's exhibits C to F inclusive. When a record 11 
used once, it is secondhand and a record can be played 1everal times 
before it shows signs of wear (R. 24,25). The recordings admitted in 
evidence as prosecution's exhibits G and H nre not phonograph records 
but electrical transcriptions. The value of such recordings remains the 
same, new or used, for they are purchased on a royalty basis, the cost 
depending on the talent taking part in the program transcribed and the 
number of times the transcription is broadcast.· A fair market price, 
or fee, for using ea.ch recording in exhibit Hone ti~e would be from $25 
to $30 and for similarly using each recording in exhibit G fr0m $2.50 to 
$7.60, depending on the talent (R. 24-26). 

Evidence for the Defense 

The manager of the Post Exchange, Barksdale Field, testified that 
he had at one time supervised the· sale of surpl~s Anny material at the 

. airfield. These sales first took place a.bout'& year before the trial 
but are no longer being held. Items similar to prosecution's exhibits 
M (B-10 Flying Jacket).-! ( Winter Flying Jacket AN-J-4), J (A-2 Flying 
Jacket) and P (Winter Flying Boots) were sold to military personnel and 
the labels indicating that such articles were property of the United 
States Goverm.ent were not torn oft prior to aelivery to the purchaser. 
He did not sell any convalescent training suits, medical blankets, firat 
aid kits or phonograph records. He did not remember selling anything to 
acoused but sales girls had handled the actual sales to the customers. 
Receipts describing the property sold were given for every purchase. Scee 
of the property sold appeared to be new and some appeared to be used 
(R. 77-79). Captain Clit.ton L. Bray, Air Corps, testified that he had 
purchased a pair of!lying boots "identical" with those marked proseoutionla 
exhibit Pat a sale of surplus material, held at Barksdale Field. The · 
"tags" had not been removed. He was given a receipt iforhis purchase 
which he still retained (R. 80-81). 
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Three·boxea were admitted in evidence aa defense exhibits 1. 2 and 3. 
defense counsel stating that •These offerings are made tor the purpoae ot 
showing that there ia no wording atenciled, paintedA printed, or.other• 
wise in a.ny manner connecting the accused with them (R. 72). 

Accuaed' • WD AGO Form No. 66-~ was admitted in evidence aa detenae 
exhibit 4 showing accused'• average numerical efficienq rating tor the 
period tram 6 May 1945 to 25 July 1946 to be 6.0 (R. 72). l'he tollowing 
officers stationed at Barksdale Field who had obsened accused in the 
performance or his duties or who had associated with him socially 
testified as to his excellent reputation for honesty a.nd integrity 
(R. 72-77) 1 

. Colonel Harold E. Schneider, Post Surgeon 
Lieutenant Colonel Robert D. rTh.ittington, Jr., 

Chief of Surgery, Station Hospital 
Lieutenant Colonel Berne.rd c. Hammon, 

Base Dental Surgeon 
First Lieutenant Egbert H. Luckey, Cniet of 

Medical Service. Station Hospital 
First Lieutenant AlTin T. Held, Assistant 

Surgeon, Station Hospital 

The defense introduced in -evidence as Defense Exhibit 6 fifty-seven 
letters from various persons who had known ·accused in civilian life and 
who 1r?'Ote concerning accused's good character. 

Mr. Francis Poque, 255 South Arlington ATitnue, Springfield. Ohio, 
the brother of accused. testified that accused waa twenty-one years ot 
age. Accused graduated tran Culver Military Acadany and entered the 
service immediately thereafter. Accused wanted to be a aoldier, that 
1hra1 his highes.t ideal", but he knew he could never have a military 
career because he had lost one~e when he was about tour years old 
(R. 81•85). 

Mr. A.G. Samuelson, President of the A.G. Samuel1on Company. 
Springfield. Ohio, and Mr. Cheater E. Baker, general manager or the 
Springfield City Linea, Inc•• of Springfield, Ohio, each te1titied 
as to the excellent reputation of accused in his home oommunit:, (R. 
84-87). 

Accused, having been advised or his rights as a witness, elected to 
remain silent (R. 88). 

4. Special Matter• 

Defense counsel moved to dismiss Charge II and it• specification on 
the ground of duplicity in that the specification alleged the oommisaion 
ot two offenses, misappropriation and msapplication, which offense, 
were claimed to be separate and distinct. After the law member. subject 
to objection by any member of the court, refused this motion, the 
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defense further moved that the prosecution be made to elect whether 
it ll'Ould proceed on the theory of misappropriation or that of mis
application. This motion was likewise overruled by the law manber 
subject to objection by eny member of the court (R. 9). 

The apecitioation to Charge II alleged that accused did knowingly 
and willfully misappropriate and tpply to his lfflll use and benefit certain 
1tems of Government property. We think 1t obvious that the word "apply" 
was used by the pleader aim.ply to describe the r1auner in which accused 
allegedly miaappropriated such property. The question here presented 
then 11 whether a misapplication oan be considered as lesser than and 
included in a particular misappropriation, that is, whether misapplication 
is one of the ways in which a misappropriation can be accomplished. In 
CM 243287, ~ (27 BR 321), the Board of Review saids 

"Misappropriating means devoting to-a.n---unauthorized 
purpos~. Misapplication is where such purpose is for the 
party's own use or benefit.*** an accused may be guilty 
of either misappropriation or misapplication of property, 
whether he was in original lawful possession thereof or 
obtained it by trespass. * • • The gist of the offense of 
rtlaappropriation, and misapplication, is the application of 
the property to an unauthorizod and wrongful purpose." 

It would appear, therefore, that it is entirely proper to charge an 
accused with having misappropriated property by applying it to his owu. 
use, as was, in effect, done here and that the rulings of the law member 
on the mo+,ions under discussion were legally correct. Fi1rthermore, the 
granting of the motion to elect was at least impliedly prohibited by the 
provisions of paragraph 71,! of the Manual for Courts-Martial, 1928. 

The defense next urged a motion for a bill of particulars as to the 
specifications of Charges I and II on the ground that aa drawn they were 
too vague and indefinite to enable accused to properly prepare hi• defense. 
'l'h.e specifications listed each article allegedly embezzled and misappropriated, 
describing them by means of what appeared to be official Army nomenclature, 
but the defense requested infonnation as to where each article was found. 
The defense also desired to be informed by the bill of partioulars whether 
the items listed in the specification to Charge I were Government property 
and whether the alleged owner of these items, the Convalescent Training 
Department of the Barksdale Field Station Hospital was a Government 
instrumentality and, it not, whether it was a legal entity. This motion 
for a bill. of particulars was overruled by the law member subject to 
objection by an:, member of the court {R. 10). 

'l'h.e bill of particulars haa never been authorized in courts-martial 
procedure {CM 257469. Mackay. 37 BR 129, 140). Even if a request for such 
a bill were proper, it would not have been necessary to require the 
proseoution to enlarge the •p,oifi.c.a.tions by furnishing particulars as 
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to where each article allegedly embezzled or misappropriated had been 
discovered by the Government. Only sufficient facts to include all 
the elements of the offense sought to be charged need be pleaded (MCM, 
1928, par. 29a) and the office of a bill or particulars is not to compel 
the Govermnent to disclose its evidence, but to give accused suoh 
infonnation in addition to that contained in the Government's pleadings 
as law and justice require that. he should have in order to enable him 
fully to understand the crime with which he is charged and to prepare 
his defense (Commonwealth v. Jordan, 207 Mass. 259, 265). Th• specification 
to Charge I having been laid under the 93rd Article of War, the question, 
as to 'Whether the property therein listed belonged to the Government 
and as to whether the Convalescent Training Department was a Government 
instrumentality were imma.terial (see CM 199737, Taft, 4 BR 163). Also, 
the alleged owner in an embezzlement spec1f1oationneed not be a legal 
entity (CM 301840, Clarke, 24 BR (ET0) 203, 210; CM 272588, McGovern, 
46 BR 305, 310; CM 276298, McNeil, 48 BR 287, 299). 

•The defense then, before the taking of evidence and before pleading 
to the issues, moved to suppress certain evidence, specifically, the items 
listed in the ipeoifications to both charges, on the ground that such 
articles had been taken from the quarters of accused by unreasonable and 
unlawful search and seizure without a warrant by agents of the Government. 
This motion was overruled by the law member, subject to objection by any 
member of the court, on the ground that the Base Commandant had the power 
to authorize a search of Gov~rnment quarters (R. 10). Even though the 
prosecution bad not, at the time this mction to suppress evidence was made, 
offered any evidence whatsoever in the case, the motion is not to be con
sidered prema.ture for this reason and should have been determined as an 
interlocutory matter (United States v. Ale.bMla Highway ~ress, 46 F. 
Supp. 450; Price v. Johnston, 125 F. (2d) 806; Rochia v. United Stat.a, 
78 F. (2d) 966). No evidence on the motion, however, was offered by 
either side prior to the ruling of the law member thereon. The question 
was again raised, and properly so (Distefano v. United States. 58 F (2d) 
963; Bell v. United States. 9 F. (2d) 820), by objections of the defense 
to testimony as to v.h ere the contested evidence was found when such 
testimony was offered during the course of the trial (R. 36,57). Evidence 
was thereupon adduced by the prosecution a, to the authority for the se~roh, 
from 1'rl1.ich it appeared that the post commander had knowledge of the 
proposed search of accused's quarters and had authorized his executive 
offioer to determine the time thereof. The search was conducted by the 
post provost marshal. 

A search of Governnent quarters, authorized by the camnanding 
officer having jurisdiction over the locality where such quarters are 
situated, 4~ legal. Such authorization is the equivalent of a. search 
warrant, the commanding cfficer being responsible for and having control 
over the personnel and property in his charge. It is obvious that the 
com:na.nding officer need not make.the search himself nor need he prescribe 
the specific manner of conducting it. These administrative details may 
properly bf delegated to those subordinates whose duty it is to tn..rry 
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out the cOlnllallder's general directive• in this respect (CM 248379, 
Wilson, 31 BR 231, 235J Cl( 264067, Utennoehlen, 7 BR (ETO) 117, 127). 
The search 1n question was, therefore, legal and the evidence relating 
to the results of the search was admissible. 

At the close of the prosecution's case the defense requested that 
the court "charge itself" with certain written propositions of law. 
This reque1t was in the form of a request for instructions to the jul'1 
aa used in the civil courts. The la• member, subject to objection by 
a.n:y member of the court, refused this request on the ground that the 
court was already bound by its oath to proceed according to law (R. 70). 

We believe this ruli~g of the law member was correct. There 11 no 
provision in military law for the giving of instructions on points or 
la• to the aember1 of a court-martial in open 1es1ion. Counsel for 
defense was apparently confusing the position of the law member on a 
court-ma.rtial with that of a judge sitting with a jury in a civil ·court. 
No such strict analogy can be dralfl\ between the procedure of a court
martial and that or court and jury under the common law. The two legal 
systems, insofar as their procedure is concerned, stem from different 
historical sources, this distinction being consistently recognized in 
the various acts of Congress creating military tribunals (Winthrop's 
Military Law and Precedents, 2d Ed., Chap. V). Paragraph 38a of the 
:Manual for Courts-Martial provideea -

' 

-· 
"Each member has an equal Toioe and vote rl th other 

members in deliberating upon and deciding all questions 
submitted to a vote or ballot, neither the president nor the 
law member having any greater rights in su~h matters than 
any other member." 

The law member's principal duty is to rule upon interlocutory questiona 
'Which ms:y arise during the trial (see para. 40. 60, MCM, l928J AW 31). 
The law member has no authority to bind the court by his rulings on 
substantive principles of la• over the objection of any other amber and 
hi• obeerTations upon the substantive law made prior to the Tote on the 
finding• in closed session are advisory only. Likewise, there 11 no 
requirement that the court as a whole. either through its pre,tdent 
or law member or otherwise, indicate to defense counael what legal rules 
it intends to follow in arriving at its findings. Defense counsel ny. 
of course• and should, consistently with his duty, inform the court 
what principles of law he believes should be applied to the facts dis
closed by the evidence but he may not require the court to indicate it• 
agreement or di~atreement with such legal argument,. 

On page 90 of the record of trial the following appears, 

"The court was opened, and the president a.xm.ou:nced the 
findings and sentence. 

"The preaident announced that it was the intention of 
the court to recommend to the reTiewing authority that 

10 



(395) 

elem.ency be shown in view of the age of the accused a.nd 
his previous military record." 

Attached to the record of trial is a "Reoa:imendation for Clemency" 
signed by the president of the court on behalf of all its mE1nbers stating 
that. although the sentence was legal e.nd proper. special consideration 
was warranted due to accused's age and prior good record and reoc:mmending 
that the length of confinement and amount of fine be reduced. As a re
sult of the above occurrence. defense counsel. in his brief attached to 
the record of trial. argues that the sentence was illegal in that it 
failed to express the true intention of the court. 

Paragraph 80!_ of the Manual for Courts-Martial. 1928. provides, 

"To the extent that punishment is discretionary. the 
sentence should provide for a legal. appropriate. and adequate 
punishment.*** In the exercise of any discretion the court 
may have in fixing the punishment. it should consider. among 
other factors, the character of accused as given on former 
diacharges, the number and character of previous convictions. 
the oircumstanoes extenuating or aggravating the offense itself, 
or any collateral feature thereof made material by the limitations 
on punishment. The members should bear in mind that the punish
ment imposed must be justified by the necessities of justice ani 
discipline. * * •" 

It is therefore apparent, from the clear intendment of the cited paragraph, 
that the court should consider in arriving at its sentence in a case 
where no partioular sentence is made mandatory all those matte?B louely 
described as "cl~enoy" matters, such as the character of accused and 
his service, accused's age a.nd all other matters in ext~nuation or 
mitigation. This the court patently did not do in the instant case. 

It does not follow, however, that this failure of the court to 
fully perform its assigned duties was error prejudicial to the sub
stantial rights of aooused. Matters in extenuation or mitigation go 
only to the sentence, and the sentence of a court-martial is inahoate 
until approved by the reviewing authority a.nd. in cases suah as this 
one, by the confirming authority (AW 46. 48). Here ae;ain. it ia 
fallacious to draw too close an analogy to the practice in civil criminal 
oases. The power of the reviewing or confirming authority over the 
e~utence of a court-martial is not at all similar to the pardoning power 
of a ahief executive or his representative. The exercise of the 
pa~doning power is but an act of grace (59 Am. JIii". ~- 522), whereas. 
the reviewing authority, and in some oases the confirming authority. 
must as a matter of law give careful consideration to and .take action 
upon the sentence of a court-martial before it is carried into execution. 
The reviewing and confirming authorities are thus an integral part ot the 
military justice system, are exercising a judicial function given than 
by law and are not merely performing a discretionary executive aot. 
Recognizing th$ above principles, paragraph 81b of the Manual provides, 
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"'l'he reviewing a1;1thority may properly consider as a 
basis for mitigation or remission not only matters relating 
solely fo clemency (e.g., long confinement pending trial or 
the fact that an accomplice turned State's evidence), but 
any factors which properly should have been, but apparently 
were not, considered by the court in fixing the punishment. 
See 80~ (Basia for determining sentence)." 

In CM 243015, Fisher (27 BR 257), the Board of Review saids 

"The court's action, however, in receiving only that 
part of the stipulation which asserted that accused was 
sane and in arbitrarily rejecting that part of the stipulation 
which presented strong mitigating factors favoring the accused, 
violated accused's rights to place before the court evidence 
in mitigation of the offense charged. Since, however. the 
evidence in question did not prejudice the accused's rights 
insofar as the findings of cuilty are concerned and since the 
sentence imposed is within the legal limits provided by law, 
the error does not require the disapproval of either the 
findings of guilty or the sentence. ***Although the error 
in the present case was not rectified by the reviewing authority, 
it has been held in CM 232160, McCloudy, that'••• if the 
.irregularity did not prejudice accused so far as the findings 
are concerned*** there is no foundation for holding the 
sentence illegal and relief must come from the final authority 
in the military justice procedure - t..~5 confirming authority.'" 

As indicated by the substantial reduction of the sentence by the reviewing 
authority in the instant case, it is apparent that no material harm was 
done to accused by the error here under disoussion. 

5. General Discussion 

Charge I and its Specification
; 

. The various Victrola. records and albums which accused was found 
guilty of having embezzled under the specification to Charge I were 
introduced in evidence acoompanied by index cards whioh listed the 
titles of the records and the numbers painted thereon. Although there 
might be some basia for a supposition that such index c&rds had been 
obtained from the property filea of the Convalescent Training Depar-tment 
of the Barksdale Field Station Hospital, no evidence was presented aa 
to the mallJler in which they became attached to the exhibits introduced 
in evidence. Even the greatly simplified method of proof of business 
records made possible by the Federal shop book rule (28 u.s.c. 695) does 
not dispense with the necessity of a positive showing that the preferred 
business entries eame from the custody of the office in which they.were 
made or deposited (see CM 261107, DuBoff• 40 BR 131). These index cards 
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may not, then, be considered as evidence tendine to show that th• 
records and ~lbwns in question were the property of the Convalescent 
Tri.ining Department as alleged. However, the questions as to whether 
the improper admission in evidence of the index ~~rda amounted.to fatal 
error and as to whether the far.t that the records and albums were marked 
with white paint in a manner similar to that used for identification 
purposes in the Convalescent Training Department would give riae to a 
fair inference that they were the property of the alleged owner need 
not be decided here, for we are of the opinion that the findings ot 
guilty of Charge I and its· specification must fall because of a failure 
to prove one of the essential elements or the orime of embezzlement. 

In embe,:zlement as in larceny it must be. shown beyond a 
reaeonable doubt that accused intended to ~eprive th~ owner-permanently 
of his goods (Commonwealth v. Este, 140 Mass. 279, 284; Moore v. united 
States, 160 U.S. 268, 269; iiubbard v. United States, 79 J"l'2nd) 850, 
853; CM 205811, Fagan, 8 BR 229, 232; CM 205920, Mccann, 8 BR 239, 2&6). 
This proposition is not to be confused with those cases where accuaed 
has "borrowed" moneys entrusted to him by others with the intention of 
replacing such moneys with other funds at a later date. Thia may be an 
embezzlement of the funds eo converted, for the intent to replace thM 
with an equivalent amount is ·but an intent to make restitution, which 
is not a defense to embezzlement (CM 253054, Howard, 54 BR ZZI, 250; 
CM 276435, Meyer, 48 BR 331,338). · 

Sixty-four 10-inch records, twelTe Victrola symphony records and 
"several" albums of phonograph records had been found in a clos•t in 
accused's quarters. Although "a number of" Victrola record album.a 
had been discovered in some boxes which had been packed by accused 
and left in his quarters, we must, giving accused the benefit of evei-y 
reasonable doubt, assume that the records and alb\.Blla which he was found 
guilty of having embezzled were those taken from the closet, for no 
witness was able to identify any of the phonograph record& or album.s 
accepted in evidence as having been among those seen in the boxes and 
the number of records and albums found in the closet is sufficient to 
include the number of similar items he allegedly embezzled. 

It appears from the evidence that prior to being hospitalized, 
accused was about to depart from Barksdale Field on so-call~d "terminal 
leave." It also appears that he had done considerable packing preparatory 
to such departure. Since the phonograph records and albums which were 
made the subject of the embezzlement r.he.rge had not been packed away 
but we~e found lying in a closet in accused's quarters, there is, there
fore, as strong an infer~nce that he intended to leave them behind as 
that he intended to take them with him. The inference that he did not 
intend to fraudulimtly 1nd feloniously convert this property to hi• 
own use is further strengthened by his "spontaneous" statement me.de 
after his arrest that some of the records in question had been taken 
by him to play in his quarters. There was no evidence that the record• 

13 

http:amounted.to


(398 1 

t.nd album.a hl.d been aecreted in the closet (aee CK 274389, Soheafter, 
47 BR 169, 166). The erldence in support of Cba.rge I and its apecitication 
i1 obrlou1l7 insufficient to exclude every other rea1onable hypothe1i1 
except that of aoouaed'a guilt. 

Char~• II and its Specification 

The 81 Armed Forces Radio Recordings and the 17 V-Diac, Over1ea1 
Recording• llhioh acoused ii alleged to hl.ve aiu.ppropriated were found 
in boxea in the "cia7 room" ot the Government quarter• occupied by accused 
and another ottioer. These boxea hl.d been packed by acouaed t.nd were 
nailed ahut. Accused had expected to return to his haae on "terminal 
leave" and near one ot the boxea was a atencil nth accused's name and 
heme addreaa atamped thereon. Thus, it ia a fair assumption that 
aocuae4 placed theae radio tran1oription1 in th• boxea nth the intent 
to aend them ho.e. 

The Convalescent Training Department of the Station Hoapital at 
Barksdale Field JU.intained in its possession recordings 1imilar to 
tll.e ones in queation, and, although there were no aarking1 on theH 
tn.naoriptiona 1peoitioally indicating that they belonged to the 
Station Hospital and no erldence waa adduced 1howing that a~ auoh 
recordings weN missing tram the hoepital, each of the recording• 
to,md in·-the boxes had imprinted thereon a notification to the effect 
tha.t it was the property- of the United States and that its use tor 
c0Dm1ercial purpo1es was prohibited. Accused had been in charge of the 
Convalescent Training Department and had custody of the radio tranecription. 
eupplied tor ita uae. 

It thu1 appear• that an opportunity- was afforded aocuHd to secure 
pouesai011 of Government property of the same type and kind aa the 
recording•, here under d11cuuion and that he did in tact anil him.self 
of thia opportunity. The property itself was of suoh a nature that &lliY 
ownership other than governmental would be aoat unusual. We are ot 
the opinion that the only reasonable eypotheai1 under the circumstance, 
diaclosed by the evidence is that the recordings in questi011 were property 
ot the United States turniahed and intended tor the military aerrlc• 
theNot and that accused m.1.sappropriated them (CM 307143, Ilingenamith, 
lat Ind., 60 BR 379). However, the evidence failed utterly to prove 
that these recordings were or the T&lue alleged or all1' other specitio 
n.lue, tor no market value was shown nor does the record of trial contain 
a descript1011 or suoh recordings auttioient to enable the Boa.rd or Review 
to take judicial notice of whatever Governaent pria. list• there may be 
on the 1ubjeot (~ee CM 301164, Hufendick, 15 BR (ETO} 137). . ~-

The other item• accused 11 alleged to have Jdsappropriated in the 
1pecitioation to Charge II, that 11, the flying equipun~, convalescent 
training 1uit, hoapital blanket and tint-a.id k1t were eaoh ot a type 
aimila.r to like property furnished and intended tor the military- service 
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and all these articl"• with the exception ot one ot the aummer flying 
auita. were -.a.rked with a Government stamp. Ot the i tema in queation 
all except the two 11umm.er tlying 11uit1, the A-2 Flying Jacket. and the 
tirat-a.id kit had been discovered in aceuaed'a quarter, in the boxea 
packed by- him. The summer tlying suita, A-2 Flying Jacket and first aid 
kit had been taken traa other places in accused's quarter,. 

The rulea we have used in determining that the court was warranted 
in finding accused guilty ot the m.iaappropriation of the radio tran1-
eription1 C8Jl.Ilot be applied to the queation ot aecueed'a guilt ot mis
appropriating the other itema lieted in the specification to Charge II• 

. There ia no evidence rising beyond a aere 1u1picion tending to show that 
accused at any time had been connected with or had control over the 
1upply or diatribution ot aimilar item.a • .J.lthough accused admitted in 
hia "1pontaneou1" atatement atter hie arrest that •acme or the tlying 
equipnent wa1 1urplu1 on his records at Supply-" and although it appear, 
that tor a time he wa, ".il'ldical" 1upply officer ot the Station Hoapital 
at Barksdale Field, there ia a complete lack ot ertdence aa to what type 
of Goverment property- waa in hie care aa "aedioal• aupply otticer and 
it is imposaible to determine what apecitic articlea ot flying equipnent 
are included in the "a-.e" to which he reterei in hia pre-trial statement. 
!'Urthermore, it ii not clear traa hia statement whether he waa referring 
to hh indirldua.1 equipnent record• or the record• he uy han kept aa 
a aupply officer. · 

Although a showing ot ouatody or control over property allegedly-. 
miaappropriated ia not neoeaeary to a conviction of the miaappropriation 
thereof (CM Poole, aupra), auch ertdence h aoat pertinent where, aa 
here, it is not proved where accused obtained the property in que2tion 
or that any aueh articles wer• miuing f'l"an the GoverDment installatioll 
involved and accueed haa not oonf'eaaed to the crime charged. Such 
mdence, aa in the oaae of the recording• diacu11ed above, ia •ploy-ed 
to show that accu1ed had a peculiar opportunity to mi1appropriate 
Govenment property, and that the property tound in hia po1ae1aion under 
oircumatanoea illdicating that he had &Tailed himaelt ot thia opportunity 
waa, in tact, Government property-~ Thia ia one manner 1-::t which proof ot 
on& of the eaaential element, of the ottenae ot miaappropriation in 
Tiolation ot the 94th Article ot War, that the property in queation waa 
_Government property furnished and intended tor the militaey Hrrloe 
thereot, may be supplied by- oircumatantial evidence. 

Proot that accused had applied to hie own uae or to another apparently 
unauthorized purpose certain property of a type and kind generally 
furnished and intended tor the military service, even though auch 
property might bear manufacturer'• markings indicating that it had 
been made under Goverrmumt contract tor ultimate uae ill the military
aervice, h inauttioient to aupport a conviction of miaappropriation in 
rlolation ot the 94:th Artiole of Wa!",un.lesa 1uoh proof h accanpanied 
by further evidence that the property in question had been Ul\lawtull.y
obtained trom military cuatod¥ or that itana 111.llilar to auch property 
were not sold on a legiti.Jlate open market in the locality where the 
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offense was alleged to have been oanmitted or by other 1howing, by 
fair inference or accused's own admission, that auoh ·property wa.a in 
faot military property (CM 318062, Guevara; CM 250426, Hecht, 32 BR 
361, 368J Clil 210763, Pelletier, 9 BR 351, 353J CM 203511, ~•dmore, 
lat Ind., 7 BR 221, 225; par. 1501, :MCM, 1928). The abon rule 1a ot 
particular validity today when large 1took1 ot item.a tormerly exclusively 

, 
1 

used by the military sertloe are sold to the general public in a.n eftort 
to dispose of surplus war supplies. Indeed, in the in1tant o.ase, there 
is credible testimony that article• identical to aome ot those here in 
question were sold to military personnel at Barksdale Field and that the 
Goverment markings were not removed prior to such sales. 

For the reasons atated above, ,re are ot the opinion that the 
etldence falls short of establishing beyond a reasonable doubt that_ the 
flying equipment, oonvalesoent training suit, hospital blanket and 
first aid kit were, at the time they were found in accused's quarter••. 
property of the United States furnished and intended· tor the 11111tary 
service thereof. -

6. War Department records show that accused ia 21 year, of age. 
At the age of six he was involved in an automobile accident which 
reaulted in the loss of his left eye. He graduated trcm Culver Militaey 
Academy-, having been president of his senior claas, and attended Yal• 
University tor aix months. On 21 July 1943 he n.s inducted into the 
military service and served as an ~nlisted man until his graduation 
frOlll the Medical ~dministra.~ive Corp• Officer Candidate School when, 
on 22 December 1944, he was appointed a.n:d commissioned a second lieutenant 
in the Army- of the United States. 

1. On 10 1r!a.roh 1947, Mr. Whitfield Jack, · cirtlian counsel for 
accused at the trial, appeared before the Board of Review end made t.n 
oral argument in accused's behalf. Careful consideration has been given 
to the argument of counsel for accused and to hia written brief addressed 
to the reviewin~ author1ty a.nd attached to the record of trial. Consider
ation has also been given to the court's recommendation of cle:nenoy and 
to the 57 letter• from members of accused'• ciTilia.n community concerning 
accused's good character, which letters are attached to the record of 
trial as exhibits. 

8. The court wa! legally constituted and had jurisdiction onr 
the accused and of the offenses. Except as noted, no errora injuriously 
affecting the substantial rights of accused were committed during the 
trial. In the opinion of the Board of Review, the record of trial is 
legally insufficient to support the findings of guilty of Charge I and 
its specification, legally sufficient to 1upport the finding of guilty 
of Charge II, legally Rufficient to support only 10 much of the finding 
of guilty of the specification to Charge II aa involTea a finding that' 
accused. did, at the time and place and in the manner alleged, aiaappropriate 
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81 Anaed Force• Radio Reoorcling1 ud 17 V-Di10, 0Ter1ea1 Recording•. 
ot 1ome 1ub1tantial fllue not in exceas or twenty- dollar,. property 
of the United State, tu.rn11hed and intended tor the Jlilitary- 1ernoe 
thereot. and legally- ,uttioient to 1upport the 1entence a, approved 
by the reviewing authority- &1'1d to warrant oon.tirm.ation thereof. 
Dinl11al 11 authorised upon oonviotion ot an ottioer ot a Tiolation 
or Article ot llt.r 96. 
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JAGK - CK 319691 lat Ind 

JUf~ 2 1947YID, JAGO, Waahington 26. D. C. 

TOa The Under Seoreta.ry of War 

1. Pu.rsU&nt to Exeoutive Order No. 9566, dated M&y 26, 1946, there 
a.re tra.nsmitted herewith for your a.otion the record or trial and the opinion 
of the Boe.rd of Review in the oa.se of Seoond Lieutenant John 14. Pogue 
(0-2051286),. Msdioal Administra.tiTe Corps. 

2. Upon tri&.l by general oourt-ms.rtial this otfioer wu found guilty 
of the embezzlement of a numbtlr of Victrola phonograph reoords and albums, 
the property of the Convalescent Training Department of the Statj,on Hospital, 
Ba.rksda.le Field, Louisiana, in violation of .Article of W&r 93 (Charge I 
and i ta sp~cifioa.tion), and of the misappropriation of 81 Armed Forces 
Radio Recordings, 17 V-Diso, Oversee.a Recordings, severa.l item.a of flying 
clothing, a oonvalesoent tra.ining suit. a hospital blanket and. a first-aid 
kit, the property of the United Statea furnished and intended tor the mil
itary service thereof, in violation of Artiole of Wa.r 94 (Charge II and 1ta 
apecitioa.tion). No evidence of acy previous oonviotion wu introduoed. Ao
oused was sentenced to be dismissed the aervice, to pay the United States a. 
fine of ten thousand dollars, to be confined at auch plaoe a.a the reviewing 
a.uthority might direot for ten years and to be further oontined at hard labor 
until said fine is so pa.id, but not for more than one year in addition to 
the ten years ..previously adjudged. The revi~ing authority approved only-
so much of the sentenoe a.a provides for dismissal from the service ·and· oon
finement at ha.rd labor for a periQd of two yea.rs and forwarded the record 
of trial for action under Article of War 48. 

3. A summary of the evidence may be found in the accompacying opinion 
of the Boa.rd of Review. I concur in the opinion of the Boa.rd that the reoord 
of trial is legally insufficient to support the findings of guilty of Charge 
I and its specification. legally sufficient to support the finding ot guilty 
of Ch&rg& II and legally aufficient to support only so muoh of the fiildi.ng 
of guilty of the Specification. Charge II. as involves a finding that aocused 
misappropriated 81 Armed Forces Radio Recordings and 17 V-Diso, Oversea.a 
Recordings, property of the United States, furnished and intended for the 
military service, of some substantial value not in excess of twenty dollars. 
I also concur in the opinion of the Boa.rd of Review that the record of trial 
is legally sufficient to support the sentence as approved by the reviewing 
authority and to warrant confirmation thereof. In announcing the findings 
and sentence the president of the court stated that the court would recommend 
clemency. This was done. I find no error in this oonnection. 

From 19 February to 8 April 1946 accused wu medical supply officer 
and from 26 1':ay 1946 to 19 July 1946 he W&S convalescent training officer 
of the station hospita.l a.t Barksdale Field, Louisia.na.. As convalesoent 
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training offioer he had oustody and control of the phonograph reoorda and 
radio tran.oriptions which were broadcast throughout the hospital from the 
sound room of the Convalescent Training Department of that institution. 
It did not appear what accused's duties had been as medical supply officer. 

Sometime prior to 7 August 1946 aooused had reoeived orders _to report 
to a separation center to be separated from the service but these order• 
had been cancelled due to a.ocused's having been hospitalized. On 7 Auguat, 
and while aocuaed was in the hospital, a searoh was made of the Government 
quarters occupied by accused and another officer. This search had been 
authorized by the post commander. In a closet used by accused were found 
the phonograph records and albums vmioh he is charged with having embezzled. 
These items were marked with white paint in a manner similar to that used 
by the Convalescent Training Department in indexing its phonograph records. 
Accused stated, in a pre-trial statement, that he had taken some phonograph 
records from the hospital for the purpose of playing them in his quarters. 
In the day roam of accused's quarters were found some wooden boxes which 
had been packed and nailed shut by accused preparatory to sending them 
to his civilian home address. These boxes contained the Armed Forces Radio 
Recordings, V-Diso Oversea.a Recordings and J!la.11¥ of the other articles he 
was charged with having misappropriated. The Convalescent Training Depart
ment of the hospital :maintained a supply of radio transcriptions aimilar to 
those dis~overed in the boxes and each such recording was inscribed with 
a. notice to the effect that it was 'Government property and that ita use 

f
for commercial purposes was prohibited. Ee.oh of the other items allegedly 
miaappr.opriated by aocused was of a type and kind similar to like i tema 
issued for use in the military service a.nd all but one of these other items 
bore a manufa.otui,,er'a stamp indicating that they had been made under Govern
ment contra.ot .for ultimate use by the military service. However, no evidenoe 
was presented· tending to show that e.rry such 1 tems were miaaing traa a.ccuaed' • 
atation am no proof we.a elicited at the trial as to where a.ccused had ob
tained these ~rticlea. Various types of flying clothing, similar to aome 
of that fown in acouaed'a quarters, had been sold to military personnel 
at surplus sa.lea held at Barksdale Field and the Government stamping• had 
not been removed prior to delivery to the purohuer. 

I am of the opinion, u ia the Board ot Review, that the evidenoe 
fails to esta.bliah beyond a reasonable doubt that accused fraudulentl7 and 
feloniousl7 oonverted to hi• own use the phonograph record• discovered in 
the closet or hia quarters, which phonograph records he waa found guilty 
or having embei.zled, for the inference that he intended to leave them in 
his quarters, after a mere temporary use of them, ia a.a strong if not stronger , 
than the inference that he intended to take them home with him when he left 
the service. The artioles accused was c.ha.rged with having misappropriated, . 
with the exception of the Armed Foroes R&dio Reoordings and the V-Disc OVer
seu Recording•, were not~ in my opinion, sufficiently shown to ha.ve been 
prop, rty of the United Sta.tea at the time they were found in the quarters 
occupied by accused. Aa to the Armed Forces. Radio Recordings and the V-Diac 
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Overseas Recordings, the evidence ia sufficient to eatabliah to a reason
able and moral certainty th&t accused bad wrongfully taken them fr0111. hia 
place of work in the Convalescent Tra.ining Depa.rtment of the hoapi.tal. All 
convalescent training officer he h&d custody of like radio tra.nacriptions 
which were in use by th&t Department, had every opportunity to take them 
and it would indeed be moat unlikely that those found in hi• posseasion, 
packed away in boxes ready for ehipment to hi• home, could have oome trail 
any other aouroe than the Government inatalla.tion oTitr whioh he had oha.rge. 
I believe, therefore, th&t these recordings were ahown to have been property 
of the United States furnished and intended for the milita.ey service thereof' 
and that the findings of the court that accused misappropriated thea ahould 

. atand. No evidence of the epecitic monetary value of these recording• wu, 
however, adduced. 

4. Wa.r Department records sh01r that accused la 21 ;years ot age. A11 
the age of six he wa.s involved in an automobile a.ocident which resulted in 
the lou of his left eye. He graduated tram Culver Military A.cad~, having 
been president of his aenior.olaaa, a.nd attended Yale tmiversity tor six 
months. On 21 July 1943 he wu inducted into the 11111tar,y unice and 
served a.s an enlisted man until hia graduation from the Medical J.dminiatra-
tive Corps Officer Candidate School when, on 22 Dec.ember 1944, he wu ap
pointed and oommiaaioned a aecond lieutenant.in the Army of the thited Sta.tea. 
His efficiency ratings for the year 1945 were "Excellent." llo other ratinga 
are ava.ilable to thia office. 

5. On 10 laroh 1947, Mr. Whitfield Ja.ck, ohilian coun.1el for accund 
at the trial, appea.red before the Board of Review and made an oral argument 
in a.ccuaed' • beht.lt. Considera.tion baa been ginn·..to the argument• of ooumel 
and to his written brief addreued to the reviewing authority am attached to 
the record of trial. Consideration ha.a alao been giTen to reoommendation b7 
the oourt for olemen07, to fitty-aeven letter• troa member• of aecuaed'• 
chilian community attached to the record ot trial aa exhibits and to 'bro 
lettera from Honorable Clarence J. BrOW11, House ot RepreaentatiTH• dated 
lS March 1947 and 3 May 1947, respeatinly-, expressing an interest in the 
cue. 

6. For the reuona heretofore atated. I reoommen.d diaappro'ftl ot the 
tindinga ot guilty of Charge I and i ta apeoitication, approval of the find• 
ing of guilty of Charge II and approval of only ao auoh of the finding ot 
guilty of the apeoifica.tion to Charge II u involvea a finding that aocuaed 
did, at the time and pla.oe and in the manner alleged, llliaappropria.te 81 
Armed Forces Radio Recordings and 17 V-Disc, overseas Recordings. ot some 
aubat&ntia.l value not in exoeaa ot twenty dolle.ra, property of the United 
States furnished and intended tor the military aerTice thereof. In view ot 
the youth of accused. his prior olea.r record and all the circumstanoea or the 
oa.ae, I further reooumend that the aenteDCe as appro"ted by the, ren..-~ au• 
thority be confirmed but that the ooni'inement be commuted to a reprimand and 
forfeiture of $100 pa.y and t:t..t a.a thus modified the aentence be ordered 
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executed but tha.t the execution ot the diamiaHJ. be suspended during good 
beha.Tior. 

7. Inclosed 11 a tora of action designed to oar17 into ett•ot th• 
foregoing recommendation should i eet wi~ ;your appro-n.l. 

CM 319591 

3 Inola SH. mEEN 
1. Record of trial Major General 
2. Form ot actioa The Judge Advocate General 
~. Ltra tr Bon Clarence 

J Br0W11, 13 Mar 47 
&nd 3 :May 1947 

( G.C.M.o.· 206, · ll June 1947) • 

( a.c.M.c. 18, 17 Oct 1947). 
• 

\ 
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lril DIPAlt1'MD'1' 
In the Ottice ot 1'h• Jtlige AdTocate General (407) 

- lrashincton 25• D.c. 

'JUL 10 1947 

J.AGQ - CJI 317.313 

u•I!BD ST.lTBS ) :III TACTICAL illl CCJO(UD 

~ Tr1aJ. ~ 0 .C.)(. 1 COll"f'eD8d at 
) Jieubibers, Oerma:q, 17 and 

Captain l'JIILIP K. •• ) 18 September 194,. Dianrl.eeal. 
)(c1IDJff (o-112101), Air 
car,-. ~ 

OPilfIO:N ot the BO»ID OF la5flll 
STERN, JOHNSO! and SC!mNKD, Judge .&dvocatea 

1. !be record ot trial in the cue ot the abon nued otticer hu 
been exaidn11d b;r the Board ot lte'rl.ew and the Bo&rd. aa.1:ad.ts tbia, it. 
opinion, to 1'he Jud&• Jdvocate Genaral. 

~. '!he accued was tried w.pon ·the f'ollning ChargH and Spec1t1-
cationa & 

Cnl!lE I: Tiolatioa ot the '4th !rticl.e ot War. 

SpeciticaUon 1: (Findinc ot not gu:.ll:t)'). 

Specitioation 21 .In that Captain Philip M.H. llcllui}l, 3'4th 
Fiditer Squadron, 357th Fighter Group• hatlng receiTed a 
J.a.wtul order !ran hi8 Squadron Commander, Captain Thous
•• Adan•• 3'4th_ Fighter Squadron• on or about 12 .lquat, 
1946, at approximatel,T 0930 hours• at Amy- J..ir Force 
Station Jlellbiberg • .leubiberg, 0era&D1', to report to hill, 
\he Squadron Comander, at 12.45 hnn, 12 .lncuat, 194,, 
did~ diaob.,- the aame. Said order wu delinred 
to C&ptaiD llcJllqh 'by- J'irat Lieutenant Do1l• Price, 
o-?13'61• 3'4th Fighter Squadron. 

CJLUtGE Ila Tiolatici:1 of' the 9'th .Article et War. 

S,.o1!1cation 11 In that Captain Philip K.I. Kollugh, )'4th 
Fighter Squadron• 357th 1'1ghter Gro11.p• did at 1r,q' Ur 
_J'orce Station JJeubiberc, Jleubiberg, Q8l'UIJ'y, cm. or about 
lJ .lupst, 194'>. at approxiu.teq 1951 ho11n• Tiolate 
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~ regulations by !qing a P..51 t;rpe aircra!t, Hrial 
nlmber 44-72310, without proper authorization in direct 
Tiolaticm o! USAF& :Regulation 60-22, dated 24 Jan:aar;r 
194,. · 

Spec1!1cation 21 In that Captain Philip X.lf. Kc!ugh, 3'4th 
lighter Squadron, 357th Fight.er Group, did at !rrq A.tr 
Force Station lieubiberg, Neubiberg, Gel'IIW]1', on or about. 

. 1J Auguat, 194,, at approximately 1951 holll'81 rtola'\ie fl1-
ing regula.tie11• 1n that he took ot:t 1n a l'-Sl type aii
cratt, aerial nmber J.4-72310, troa .Neubiberg airfield 
against. a etop nmin& sipal in the tom of a red tlare 
allot tran the Control 'lower 1n direct 'Tiolation of 1;,he Jll"O
Tiaions of US.US llanual 60-0-l, paragraph 35 D-1, . and para
graph 3S ~. 

Spec:lticaticm 31 In tlat Captain Philip ll.I. KcHugh, 3'4th 
Fichter Squadron, 357th lighter Group, on or about 1J Augu.tt, 
194,, tl'Oll appraxillatel,T 2000 holll"II to 2030 hours, did 
rtolate t:q1ng regulations 1n that he did ~ below the 
alt.11.udea speci.tied, over the USAF lmnich-Riem. airfield, 
HVeral tiaes 1n direct rtolation of usm Regulation 60-
1', paragrei:a 2b, dated 8 Jana.arr, 1946. 

Speoi:tioatim 41 In that Capt.am Philip K.ir•. llc!l\llh, 3'4th 
Fighter Squdron, 357th J"ighter Group, on or about ]J Allgut, 
194,, traa appraxiaate]J' 2000 houri, to 2030 hours, 1n tbl 
rtciDity of Am7 Air Force Station Jtunich-Riem, did Tiolate 
tlJ'1Dg ngulaticma 1n that he did pertora aerial acrobatica 
below the :minimm altitudes prescribed 1n Kem.orand• S0-1, 
Bq llI T~, 28 J1111e 1946. 

S,-c1.f1cat1on Sa In that Captain Philip K.I. Kcllugh, 3'4th 
Fight.er Squadron, 357th fighter Group, on er about. 13 Auguat, 
1946, trom appraxiuteq 2000 hour•, to 2030 hours, 1n tbs 
area onr and 1urrounding 1rrq Air lorce St.at.ion lmnicb-
·1t1a, did "fiolate ~1.ng Ngulatiou 1n that he did ~ a 
P-Sl type aircraft. 1n "1ch a Jll8llller as to endang•r ot.her 
persons and to endanpl" Gcrnmnent. pi-epert;r in direot 'Tie
lation of th• proT18itu1 of VSAPB ltegulation 60-1&, paragra}:h 
s, dated 8 Januarr, 194'.· 
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Specification 6: In that Captain Philip M.N. llcHugh, 364th 
Fighter Squadron, 357th Fighter Group, on or about 1.3 
August, 1946, at approximate:1¥ 1951 hours, did violate 
~ regul&tiona in that he did fl:¥ a P-51 type aircraft 
frcm the airfield, !?my Air Force Station Neubiberg, 
Neubiberg., Germany, without proper tlying equipnent, 
namtJ:¥ a parachute, in direct violation of AAF Regulation 
60-5, dated 5 September 1945. 

Specification 7: . In that Captain Philip :u:. N. McHuih, 364th 
Fighter Squadron, 357th Fighter Group, did, at ltunich., 
Germ.any, on or about 11 August 1946, wrongfully take and 
use without proper authority a certain motor vehicle, to 
wit: .3/4 ton truck1 property of the United States of a 
value of more than 150.00. 

Specification 8: In that Captain Philip ll. N. Mcllugh, .3'4th 
Fighter Squadron, .357th Fighter Group, on or about 11 
August 194,, was, at approximateq 0030 hours, drunk and 
disorderly in uniform in a public place, to wit' the 
English Garden, Munich, Germany. 

Accused pleaded not guilty to all Charges and Specifications and was found 
guilty of all Charges and Speoif'ications., except Specification l of 
Charge I e>f which he was found not gullt7. No evidence ot previous con
victions was introduced. He was sentenced to be dismissed the service. 
The reviewing authority approved on:1¥ so much of the .tindings or guilty 
of Speoif'icati.on 2 of Charge I and Charge I as involved findings that 
accused having received the order as alleged, did at the time and place 
alleged, wrong.tu~ fail to obey the sam, in violation of Article of 
War 9,, approved the sentence and forwarded the record ot trial tor action 
under Article of War 48• 

.3. Evidence for the Prosecution. 

Accused na 1n the ~lish Garden, llunich, Germany, on the night of 
10 August 1946, and departed at appraximate]J' 0030 the next moming in 
the cOlllpS,ey' ot J'irst Lieutenant George o. Roberts. An Arfrr¥ .3/4 ton truck 
was parked at the entrance of the club, aecved b7 a lock am chain 
aromid the steering llbeel, and accuaed proceeded to drive it away. 1he 
tnickwas the property- of the t7nited States, was n.at assigned to accw,ed 
and h• bad no authorit7 to take it (R. S, 9, 111 12). .ltter driving 
about two blocks acoused was unable to negotiate a tum because of the 
chained. ateerinc wheel 1fhen Second Lieutenant Zscola, a militarr policeman, 
arrived on the scene and as accused had no •trip ticket" or driver•• 
license he wu requested to enter the •jeep• of the military police and 
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go with them t.o military police headquarters {R. 9, 12). Accused pro
tested verbaP1' and it required •about an hour" to get him out of the 
truck {?t. 12). At the military police •tation accused was lotd, 
boiaterous and created a "spectacle" (R. 12). Both Lieutenants Roberts 
and Escola testified that in their opinion accused was "drunk". On 
12. Auguat accused received an order thro11&h First Lieuten&nt Price 
frca Captain Adams, his squadron camnander, to report to him (Adams) 
at 1245, l2 August 1946, which order accuaed failed to obey (R. 17, 19, 
21). 

On the evening ot lJ August about 1900 accwsed was drinking in the 
0.f't:l.cen• Club, Neubiberg, GermaD1', and •acted as 1.f' he wre a little 
intoncated" (ll. 211 22). Therea.tter at appraxillatel.1' 1930 the acne 
evening the towr operator at Heubiberg air atrip noticed a P-51 type 
aircratt being 11prefiighted11 tor an unwaalq long time and then the· 
pilot, who wore captain's bare on hie cap, "pulled his own chunks"; 
entered the plane with no parachute harnes1, head eet or night equip
iientJ "taxied" to~ nmwa,y and·•took ott", despite a red flare fired 
in front ot the plane by the tower operator. The ship bore the mark
ing• •BC &" and the pilot bad no 11 clearanoe• (R. 2.3-25). This P-51 !le,r 
over the air tield w:l.th ita wheels down at approximateq two or three 
hundred teat altitude, efforts to contact it 117 radio wtre msucoesatiu., 
and it fiB1f OTer llunioh-lteills air field 'Which was about ona and a half' 
or two miles trom Neubiberg in the following unnerz 

"Q. Jt11t tell what you :,oursel.f' saw and did 
A. 'Well, thia P-51 went into a dive, I thought he na going 

to crack 11p. He cane down, made a touch and go landing 
and made a slow roll 

•Q. Can you give an approximation or the height at 'Which thia 
roll was canpleted? 

A. He was climbing, he started in about 500 .teet 

•Q. Give an estimation. 'Was it 11000 teet or 8,000 .teet 
A. AbOut 11 000 teet. He came back then over the ru.uwaJ about 

SO .teet ott it; bussed the nmway. We gave him a green 
light, then as he pulled up w gave hill two green tlarH 
and he was between the middle or the ru.nwa.y onr the grasa 
and as he pulled up two ti&hter ahipa from :Neubiberg cane 
in onr the field. The •phones WN ringing then I loat 
track of ·him. The nut thin& I remember I heard a roar 
from the north. !e aeemed to drop onr the teminal •uil.d
ing am head 1outh. 
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"Q. Who was he? 
A. The P-51 

"Q. What nre the urkings?
L Ne 6 on the side 

•Q. Ia that the same plane, same markings t.bat did the slow 
roll? 

A. Yes, sir 

"Q. Continue 
A. He headed dOWD and almost touch&d the grus 

•Q. Once again be ,more specific 
A. Thi• 51, NC 6, dropped down and allloat touched the grass, 

and headed straight te the GC.l on the saith side ot tb.e 
.tiald. He pulled up and went over it and tha he tumid 
and went almost straight to the tow.r. He was about SO 
.teet frca. the tonr and I gan hill a red nare, and just 
betore he hit the tonr be banked and he ro11. Again the 
1phones rang and the next time I 11811' him he was c011ing 
from the south, seemed to be almost touching with hi8 
lfheela and then this 51 went to the wst side of the .tield, 
I thought he left the field and called Neubiberg. 'l'h• 
nut thing I remember he was COllling right up the peri
meter tran 1ut-to nst and continued heading 1111st. That•, 
all I can Nmember right n01t except the lut time I saw 
the plane it was headed toward the southaut, toward the 
mountains., low on the ground. 

"Q. In what position nre the wheels on this airplane, HC 6? 
i. Down all the tilllt• • 

* * * 
11 Q. Ie that a P-51 type aircraft? 
A. Yes. They- pulled up oft the end of the runway- and did a 

fn slow rolls and the next thing I remember he was cca
ing behind the towr. came onr and buzzed the Ge.A 
shack north end of the runwa;r and buzzed the field mi• 
other ti.me., and made passes at it and w gave h1a a green 
and red light to keep him awa:r and he also buzzed tM 
tower twice., made a direct buzz right at the tonr and . 
pulled up and the last buzz he did make he tumid up the 
ramp. 

•Q. Tell the court what you mean b;y buzz 
A. He ns nry fast or low: 
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"Q. lhat 11 the height of the toll9r 'Where you were? 
A. The height ot the tower, 300 feet off the grotmd. 

"Q. Was it above or below you the firat t.1:ae? 
A. The first time he was below us and the second time he 

was almost level. He made a wide circle in .f'ront of 
the tower. 

•Q. You stated prni.ous]J this aircratt did slow rolls. Tell 

A. 
the court approxiraateq how man;y ·· 
I~ saw one and at that ti.ms operations called again. 
· It was the first, touch and go, and I looked again he 

was at.'the east end ot the fi.eld, climbing. 

_ "Q •. At appromateq what altitude did this aircraft go. into 
this roll? • · 

A.. Pattern altitude about 1,000 .f'eet. 

11Q. And 'Where was the roll completed? 
A. Just about pattern altitude.• (!t. 281 29-,0). 

This ship was t.J.¥i.ng over Munich-Reims .f'or about 30 minutes and the 
·control tonr operator tired 12 .nans in its direction (R. 29). 

Lieutenant Denison, Air Corps, 442nd Troop Carriar Group, estimated 
the roll,.l'lls completed at 3 or 4 hundred .feet altitude and the ship 
•made sneral pasi,es" at the field .f']Jing trom 50 to 100 feet above the 
gromid. .. 

Lieutenant McDonald, .tlew his· P-Sl "beside" the 11liC 6•, signaled 
that .the latter's wheels were down but the signal was ignored andi 

"A. He rolled, I was in between him and the field, he rol
led down towards me and ton.rd.a llunlch-lteims and I got 
out o.f' the .,.,.• 

•Q. Did )'OU see an;ythillg unusual as he rolled arra:r from ;you? 
A. He want back to the field. It appeared he did alow roll 

b.r the tower.• (R. 36). · 
•

Later that nening accused landed a P-51 type plane on a small 
field at Larxlsh~t, Germany, used by the Seventh Field .Artillery tor 
obaervation planss. The .tield had no lights and it ,,as dark when he 
lanc1*d (It. ,43). Tlw next day accused stated to Second Lieutenant Hicka 
who wu stationed at Land.shut that 11I got a confession to malca. I got 
pntty high last night arri took this airplane without authori~. He 

6 

http:t.J.�i.ng


(413) 

· also said •something about buzzing a field some place.• (R. 44). 
Accused also stated that when he took the plane he •was going to 
Switzerland". Captain Black, also talked to accused at Landshut and 
testified as .tollovrs: · 

"A. Well, 1111 wnt out to the plane, and on the w,q out 
I told h1a I heard him come in the n~t before, and 
I asked him h01t' he got in, and he atated he didn't 
rU18111ber too wll hOIF he got in the field, he was 
surprised he got in. On the wa7 back he stated he 
had taken the plane illegally' and he had not ob
tained a clearance and I asked it eomething would not 
happen to him, and he said 7es, probably' 1ometbing 
would when I get back., and stated he was doing flips 
ard everything else, I am not familiar with Air Corpe 
terminologr.• (R. 46). 

On l4 A.uguat 1946, Major Darts, 33rd fighter Group., Neubiberg, 
Gennany-1 was diracted'br hi• conman.ding otticer to go to Landshut am 
•piclc up• a P-51 type aircraft; place accused under arrest and return 
to Neubiberg (R. 48). He "inm.t 1n• with an lr-.5 t,rpe plane, obsernd 
the P-51 with NC 6 marking• on the field at LandshutJ .tound accused in 
a hotel room and placed him under arrest. The air strip at Larldahut 1a 
about 1200 or 1500 feet in length; the, m 6 ship was the ~ 1-51 
type plane on the field; theN waa·no parachute in it and when it wu 
flown back to Neubiberg it 1'unctioned properly' and the -wheels retracted. 
without difficult., (lt. 52,-53). 

:Major Gardner, Jr-,3 section, 70th Fighter Wing, tesfilied that each 
o.f' the regulations accueed wu alleged to have violated wre in ettect 
on 13 Augut 1946 and that the cepies introduced in evidence aa Prose
cution Exhibita 2 to 6 inclusive 119re such regulation• ldth all perti-
nent changes (R. 54-56). . 

4. Evidence ,tor t.he Deteru,e. 

Captain Marsh, .tlight eurgeoa, W ?leubiberg, testified that he 
examined accused •a wek a.tter the incident11 and found hia ru.tering 
b'osa a 11very marked and HffN anx:l.eV state•J Hnt· hill to the 98th 
General Hospital tor exmnatian and trea1ment and 1n his op1n:1on ao
cused knew •right boom wrong• at. the ti.al of the alleged o.ttanaes but 
because ot hia •anx1-. state and alcohoU.m• he had a nr,y de.t1n:1te 
iapaiment in hie ability'_ to adhere to the right (ll. 61, 62) •. 

Captain Cohen, Chiet of the Pqchiatrio Section., 98th General 
Hoapital testified that h, ucnioAd accused and that De.tense Exhibit .A 
wu his report or the a:amination in which he made the toll.owing con
cluaiona: 
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•* * * At the tiu or hi.a offense the patient could di•
tinguish right .from wrong concern.in& the particular acts 
charged, but the cenbral changes concomitant with chronic 
alcoholic ucessc,s, prevented him from adhering to the 
right. 

•At the time, this soldier is able to understand the 
natuN of court,..martial proceedings and to assist his defense 
comsel in the preparation and trial of his case." 

Vpon being Ncalled by the c(!Urt Captain Cohen u:plained his findings 
1n the nport or psychiatric examination as :tollowaa 

•Q. Then in general you TOUl.d say that alcoholi.sJJ - pel'
haps a person kno:,ra right trom wrong, but alcohol.in. 
prennts hiD1 from doing the right thing? 

· A. Alcoholism, especiallJ' chronic alcoholism will iJapair 
a man's judgment, and although he MY' know right !ran 
wrong his judgment ill so poor that he doesn I t know 
enough to adhere to the right. In your acute alco
hollsn a man JIJ8.7' not nen distinguish right tr011 wrong, 
not be able to distinguish right !r<n wrozig. Your 
chronic alcohellsm _18 distingu1.ahed b7 the impairme•t. 
of judgment, that is concomi~tant nth it. 

You make this stawment th~ •at the time of thi• event 
the patient could diatinguish right. from -.rang•. Did 
;you ask the patient particular~? 

A. I did. I went into great detail on what his thought pat
terns wre at the time these incidents happened, and hi• 
ncollecticn •t the ennta was fair~ good, and hi.a recol
lecticn of the morals involved was good. Howenr, hi.a 
judgment was so il:Jpaired that he dida1 t. or couldll1t ad-
hen to the right. · 

Would you say at the tiM o:t these event.a that the man did 
. have a definite psycho neuroau or neuro-psy-chiatric dia
turbancea, or were theae events the cauae of his acute 
neuro ps;rchiatric diaturbanees 1lhen you saw him? · 

A. With chronic alcoholism you get certain gaerallsed change•, 
not ~ 1n the brain but alao 1n the general nerro\18 
system and in the Nat of the somatic organs and so it ill 
usociated with alcoholism and increased nervoua tenaian, 
ate. However, I do wish to make thie point, that the Jl&1l 

has always been emotionallJ' unstable, that he has al-r.qa 
tended to over-react to stresses, and has bNn unable to 
socialise man;r of hi.a ex~ssin tendencies and these 
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tendencies nre precipitated b,r an excellent and prolonged 
COllba.t record and as a result ot these excesses and 
teaaiona 1fh:1.ch combat generated, this man was 1a a conatant 
state of inatabilltT and ccmstantJJ- ill, which would ex
plain 1lb;1 he resorted to ucesain alcoholism. !ownv, · 
that 1• not a true P97chc>-Geurosia. Thi• is more ot a be
havior disorder. Leg~, alcoholism. 11 DO excuse tor 
cm••• acts, honver, I teal that this man, alt.hough he can
not be put into the categor,- o! a psycho-neurotic and 
termed mentally- ill, it cannflt be denied that a great deal 
ot bi8 difticulties resulted. from the instability- arising 
o-.t of hia 0011bat uperie11ces and that should be conaidr
ered as an extenuat.i.D.g circumstanc~ in hi.a present charges. 

•Q. Your diagnos1• here, then as emoticmal in1tab1ll't.7 re
action, chronic, seTere, manifested b;r restl.essneas, mood;r 
spells, etc., 11 that a :p57chi.atrio diagnosis? 

.l. That 1• a psychiatric diagnosis, which according to the 
.latest TB lied doea not warrant medical disposition, it is 
an admini•tratiTe diagnosis, is that cl.eart" (ll. 6,5-66). 

The accused after being ad'ri.aed ot his rights u a witness elected 
. to testit., (it. 64) that he 1• 24 ;reara ot age, sernd tour years in t.he 
Arm,-, has suty--tour combat missions 111.th 5 confirmed victoriH and has 
been a-nrded the l>iatinguiahed ~ing Crosa and Air Jledal. with three 
Oak teat Cluaters. 

5.· Sptcificatiga 2 ot Charn I. 1'he ffi.den01 establlihee bqond 
~ reasonable doubt t.hat accused received through a brother officer 
the orcwr ot hia Cf\D'Dat>ding otricer to report to hill at a de~te tilDI 
cm the nr,- day the order was given. AcCU8ed failed to ~ with the 
order. am did not report. Aa the order ns to perform a duty in the 
future and the evidence does not show an intentional or w1lltul defi
ance ot authority the action ot the reri.ning authorit;r in approving onl.T 
so much ot thi• finding ot guilt,- u inTOiftd a finding that aocuaed 
tailed to obey' the order aa alleged in violation ot lrticle. ~ lfar 96 
wu proper. The ottenae ot faU 1ng to obey the order ot his comanding 
officer na clear:cy, prOV8d be;yond &rfT doubt. 

fu?:eeUicationa l, 2. 3. 4, 5 and 6 ot Charge II. 'l'heH specitica
t1ons allege that accused Tiolated certain specitied .~ regulatiom 
in Ti.ola~on ot Article of lfar 96. · 'the unccntradicted evidence clear:cy, 
shows that at the times and placH alleged accused tlff the P-51 vpe 
plane without proper authorizaticn in direct rlolation ot mm hgula
tien 60-22, 24 JanU&17 1946, (Spec. l) J that he •took off" again.at a •top 

9 

http:again.at
http:1fh:1.ch


~ signal in the fom of a red flare in violation of paragrapha 
· · :35 D-1 and D-2, USAFE Manual 60-0-1, 1 Jan11&17 1946 (Spec. 2); that he 

flAw wll below the specUied alt1tudes senral ti.JHa in violation 
of paracraph 2b, USA.FE Regulations 60-16, 8 Januar;r 1946 {Spec. ,>1 
that he performed aerial acrobatics nll below the required m1n1mun 
altitm.es ·in violation of :Memorandm 50-1, Hq. I.II TAC, 28 June 1946 
(Spec. 4); that his manner of ~ endangered persons and Government 
property in violation of paragraph 8, USA.FE Regulations 60-16, 8 
Janu&r7 1946 (Spec. 5) and that he !ln the ehi.p 1n question w.tthout 
parachute eq\11pment 1n violation of A.AF Regulatic:na 60-5, S September · 

· 1945 {Spec. 6). llilitary per1onnel are pNa'tJ!led to have knowledge of 
military regulations just as is the cue w.1.th public civil law 
(Cll 2676'39, Tressler, 44 BR :32) ind violations thereof constitute 
diaorders to the prejudice of good order and militar;y discipline 1n 
violation of Article of 1rar 96 (C:H 254517, ·Br,:ant, 35 BR 271) • 

Speci,f'ications 7 and 8 ot Charge n. These apec1f1caticns allege 
respective~ that accused 'Wronghl..4r took and used a certain Govern
mmt nhicl.e without. proper authorit,r and was drmlk. and disorder~ 
1n uni.tom in a public place. '!'he ni.dence is 1:apelling that accused 
dron th9 vehicle in question from the Seehaus Club llhen he bad no 
authorit;y to do so. In fact the truck ns ncured with a lock and 
chain and he did 110t know in llbose posaession the vehicle righttul.ly 
belonged at the tim. While the omer..hip of the truak 'AS proved there 
wae no evidence of ita value. Hownr, the court could reasonabl.7 infer 
a valne of over 150.00 .trom the teatim.~ u to ita vpe and condition 
at the time {Cll 228274, Small, 16 mt 115). Th• evidence also is claar 
that accused waa drunk and disorderly in 11Ri!oni and created a scene 
with the mW.tary police while thq were in the uecuticm of their 
duties. ITen l\ia •accomplice• 1n taking the vehicle teatuied that •c
cu1ed wu •drank•. The •place" iras public 1n that it,.. on a public 
atreet 1n the immediate proximity of the Engliah Garden, or officers 
club. 

The Board of lteTiew is .ot the opinion that aif ot the ottenHa wre 
prond beyoDd ~ reasonable doub\ b;J" clear and compelling evidence. . . 

·'?be JIICltal capaciv ot aocuaed waa placed 1Ja issue at the trial 
bT the defense and the J)S1'chiatrist who examined hia testi.tied ill 
~tion of his written report 11bich fl.I alao introduced 1n evi
dence <net. Bx. A.). 1lh1.le the expert te11tia0D1" of the medical otti
oer na to the effect that accuHd was iapaiNd in adheffing to the 
right because ot his m:cd.ev at.ate and chronic alcoholisn, h• further 
clar1fitd hil remarks by 1tat1ng that accu1ed wu not a J>S1'Cho-neurotic 
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or •mental~ ill• and that his ":1nabilityt' to adhere to the right wu 
due to alcoholism. impairing hi.a jtldgmer.t •tu.ch •should be conaiderad. as 
an extenuating circunstance in his present chargee•. H• further testi
fied that his diagnosis was "administrative• and would not warran\ 
aedical dispo•ition of accuaed. 

'lhe court, in finding aecuaed guil:cy, niden~ concluded t.hat 
he was aan•, Nsponlible !or hia acts, kn• right fran wrong and could 
adheN to the right. 1lh1le the court is not boUJld to accept •a:per\ 
testim<my" a• concluaiTe on any point, it C£nnot even be aerioue~ con
tended that the court'• findings in this case were in con!lict with 
the expert medical testiJnon¥. i'he explanation of the P87chiatrio report. 
by- the officer who made it was to the effect that the •judpia,• ot 
accused was impaired by- chronic alcoholian and that. he wu not llmen~ 
111•. In view of such explanati.on the Board of Review ia of the opinion 
that the sani'liY of accuaed am his abili'liY to adhere to the ri&ht wu 
suffici&.1~ established to aupl)C'rt the findings of the court. 

·6. · War Depament records show accused to be 25 ,-.ars et age ad 
single. He attended Rutgers University' for tRo ;rears wblN he receiftd 
R.o.T.C. training. II. enlisted in the J.:rarr ? January 194.3, and upon 
graduation u an Air Cadet h• was COI!lllissioned a Second Lieutenant, Air 
Corps (AUS) on 1 October 194.3, promoted to Firs\ Lieutenant, l? Jme 
1944 and to Captain m 9 ll&rch 1946. His efficiency reports discbH 
nunerical rating• of •4.5•, "1..6" and •2•.'1" with notations to the effect 
that he is careless and boastful of his individual undertakings. Jo 
evidence of previous conviction.a us introduced at the trial but it 
appears that accuaed received pmli.shn8llt under the 104th Article of War 
on l4 June 1945 tor tailing to report to hia preper~ appoi.lted place .ot 
dut,.. He has been awarded the diltinguished ~g croH and air Md.al 
with three oak leaf·clu1ters. 

7. The court waa leg~ constituted and had jurisdiction ot the 
accu.sed and tha offenses charged. No error• illjurious~ af!ecting thl 
right.a ot the accused wre comnitted during the tr.Lal. The Board of Jte
vie,r is o! the opinion that the record of trial is leg~ ·sutticient 
to 1upport the finding• of guil'liY and the sentence, and to warrant con- . 
firaation of the sentence. Dismissal is authoriHd upon con'rlctioa ·ot 
a rlolation o:C Article of War 96. 

--~~~~~~~~::I,'{(A.~~_,Judge .AdTocate 

__....______,-,,..___,..,._----i______,J'Odge Jd.Tocate 

_ __::::;:t:4;i::;;;Z::~~~~=------'Juige .AdTocate 
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. JAGQ. - CM 317383 1st Ind 

WD, JAGO, Ylashington 25, D. C. AUG 181947 
. TO: The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated lla7 26, 1945, 
there are transmitted herewith for 70ur action the record of trial 
and the opinion or the Board or Review in the case of Captain Philip 
1'. H. McHugh (0-812108), Air Corps. 

2. Upon trial by general court-martial in Germany this officer 
was found guilty of willf'ully disobeying an order of his squadron com
mander in violation of Article of War 64 (Spec. 2 1 Charge I); of six 
offenses involving violations of Army Air Forces Regulations (Specs. l " 
t_o 6, incl., Charge II);. of wrong.ful.l.7 taking and using a Government 
vehicle without proper authority (Spec. 7, Charge II) and of being c1ru:nk 
and disorderly in a pub+i,c place (Spec. 8, Charge II), all in violation 

·· of Article of War 96. No evidence of previous convictions was introduced. 
He was sentenced to be dismissed the service.. The reviewing authority 
approved only so much of the findings or guilty of Specilication 2 of 
Charge I and Charge I as involved findings that accused having received 
the order as alleged, did at the time and place alleged, wrongfully fail 
to obey the same, in violation of Article of War 96, approved the sentence 
and forwarded the record or trial for action under Article of War 48. 

3. A. summary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Boa.rd is of the opinion that the 
record of trial is legally sufficient to support the findings of guilt7 
as approved by the reviewing authority and the sentence, and to warrant 
confirmation of the sentence. I concur in that opinion. 

4. The evidence shows that 'at about 0300, ll August 1946, upon 
leaving an officers' club in 16mich, Get'mal1T, accused entered a Govem
ment vehicle which was parked at the curb and secured by a lock and 
chain around the steering wheel and proceeded to drive it away. He had 
no authority to take it and did not know in whose possession it belonged. 
When he was unable to negotiate a turn because of the chained steering 
wheel the .military police arrived and as accused had no driver's licenH · 
or "trip ticket" they- requested him to accompany them to headquarters. 
Accused protested; was "loud, boisterous and created a spectacle." It 
required "about an hour" to get him in the .ad.lltary police vehicle. 
Two officers testilied that he was drunk. The following day accused 
received an order from his squaqron commander to report to him at a 
certain hour, but accused failed to obey. 

On 13 August 1946 at approximately 1930 hours accused "took oft" 
from Neubiberg air field in a P-51 aircraft without permission, with no 
parachute or night equipment and despite a red flare fired in front of 
the plane b;y a tower operator. He flew the plane over Munich-Reims air 
field for twenty-five or thirty minutes with its wheels down, performing 
acrobatics, 11buzzing" the field and adjacent buildings at altitudes far 
below the .minimum required b7 Arrq Air Forces Regulations. During. this 
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ti.me the tower operator at Munich-Rei.ms airfield fired l2 flares at the 
aircra!t but they failed to have any etfect on the manner in which the 
ship waa being operated. The manner in which accused flew the ship 
clearly endangered persons and property. Later that evening he landed 
the aircraft on a small tield at Landshut and stated that he had taken 
it without authority, failed to obtain a clearance and that he. had "been 
doing flips and everything." 

The· mental responsibility of accused was placed in issue at the 
trial. A psychiatrist who examined him prior to trial testified that 
he waa suffering from a very marked and severe anxiety state and that 
alcoholic excesses prevented him. from adhering to the right. ·In view 
of these statements accused waa transferred to Valley Forge General 
Hospital on 24 April 1947 for observation and report by a board of 
.medical officers. A report by such a board., dated 19 May 1947, concludes 
that at the ti.me ot his alleged otfenses, accused was so far fre~ from 
mental detect, disease and derangement as to be able concerning the 
particular acts charged to distinguish right from wrong except insofar 
as this ability was temporarily interfered with by excessive alcoholic 
indulgence, that he could adhere to the right and could intelligently 
condu.ct and cooperate in his de!ense. 

5. War Department records show accused to be 25 years of age and 
single. He attended Rutgers Univers,ity for two years where he received 
R.O.T.C. training. He enlisted in.the Army 7 January 1943, and upon 
graduation as an Air Cadet he was_· commissioned a second lieutenant, Air 
Cqrps (AUS) on l October 1943, promoted to first lieutenant, 17 June 
1%4., and to,·-captain on 9 March 1946. His efficiency reports show numerical 
ratings of "4.5", "4.6" and 112.711 • No evidence of previous convictions 
was introduced at the trial but it appears that accused received punish
ment under the 104th Article-of War on 14 June 1945 for failing to report 
to his properly appointed place of duty. He has been awarded the disting
uished flying cross.. and air.· medal with three oak leaf clusters. 

6. Attached to the record ot trial is a memorandum from the Com-
- manding General, A.raJ¥ Air Forces, in which he recommends that the eentence 
be carried intQ execution. I recommend that the sentence be contirmed 
and carried into execution. 

7. Inclosed is a form of action designed to carry this recOJllllenda
tion into effect., should it meet with your approval. 

2 Incle 
1~ Record ot trial 

- 2. Form of action 

,-a:c:~:;:-;02~--21-A;~-i;:;41>;--

THOMAS H. GREElJ-
Major General , 
The Judge Advocate General 
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