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(1) 

WAR DEPAR'l'Ilil::NT 
In the Office of The Judge Advocate General 

Washington, D. c. 

) ~UARTERS COMNiAND 
UNITED STATES ) EUROPEAN COMU.ND 

) 
v. ) Trial by G.C.M., conven1'd at 

) Franld'urt-am-.Main, German;y, 30 
Technician Filth Grade EMERIC ) September and 3 October 1946. 
FISCHER (42134748), Attached 
6800th Headquarters Company, 

) 
) 

Dishonorable discharge and con
finement for three (3) yeara. 

Special Troops. ) 

HOLDING by the BOARD OF REVIEW 
JOHNSON, BRACK ·and OOYLES. Judge Advocates 

l. The record of trial in the case of the soldier nanr:,d above 
has been examined by the Board of Review. 

• 2. Accused was tried upon the following Charge and Specifica
-tions, 

CHARGE, Violation of the 96th Article of War. 
(Disapproved by reviewing authority). 

Spl'lcii'ication·1: In that Technician Fifth Grade Emeric. Fischer, 
attached 6800 Headquarters.Company, Special Troops, United 
States Forces European Theater, did, at or near Vienna, 
1uatria, on or about 12 January 1946, violate standing or
ders contained 1n letter, Headquarters European Theater of 
Operations, dated 23 September 1944, Subject: Prohibition 
Against Circulati.na, Importing, or Exporting United States 
and British Curr~es· in Li.berated and Occupied Areas and 
Certain Trans.ct.ions Involving French Currency Except Through 
O.tficial Channels, by holding in his possession Five Hundred 
Ninety-Five ($595 .oo) Ibllars, in United States Government 
currency. (Disapproved by reviewing authority). · 

Specification 2: In that Technician Fifth Grade clneric Fischer, 
attached 6800 Headquarters Company, Special Troops, United 
States Forces European Theater, did, on or about 20 November 
1945, at or near Wiesbaden, Gennany, conspire with Technician 
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Fourth Grade Kent Fendler and Private First Class .Arthur J.. 
Rothenberg, to violate Circular 1.39, Headquarters United · .. · 
States Forces European Theater, dated 10 October 19451 b;r 
wrongfully and unlawfully obtaining United States Postal 
liklney Orders by means o.f' false Currency Control Books, the 
said Technician Fil'th Grade Fischer knowing said Curren07 
Control book to be false. · . 

SpecU'ication 3 a · In that Technician Firth Grade Emerio Fischer, 
did, at i!i.esbaden, Gennany, on or about 20 November 1945, 
1dth intent to violate Circular l.39, Headquarters United 
States forces European Theater; dated 10 October 1945, did, 
.falsely make in its entirety a certain currency control book 
in the following words and figures, to wit: 

Specification 41 In that Technician Fi.f'th Grade &erio Fischer, 
did, at Winbaden, Gel"IIIBJl7-, on or about 20 November 1945, 
with intent to violate Circular l.39, Headquarters United 
States Forces European Theater, dated 10 October 1945, did, 
falsely make in its entirety a certain currency control boo.le 
in the .following wrds and .figures, to-.it1 
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Specification Sa In that Technician Fi.f'th Grade &leric Fischer, 
did, at Wiesbaden, Germany, on or about 20 Novem~er 1945., 
witll intent to violate Circular 1.39, Headquarters United 
States Forces European Theater., dated 10 October 1945, did, 
.f'alaely make in, its entirety a certain currency contr·ol book 
in the following words and figures, to-'lfit: 

Specification 6: In that Techni.ci~ Firth Grade uu,ric Fischer, 
did, at 111.eabaden, Germany, on or about 20 November 1945 !' · 

with intent to violate Circular 139, Headquarters United 
States Forces European Theater, dated 10 October 1945, did, 
falsely make in its entirety a certain currency control book 
in the following words and f'.igures to-wit: 

Specification 7, In that Tec!lrdcj.an Filth Grade Emeric Fischer, 
did., at Wiesbaden, Germany, on or about 20 November 1945, with 
intent to 'Yiolate Circula.r 139, Headquarters, United States 
Forces European Theater, dated lO·October 1945, did, falsely, 
make in its entirety a certain ourrency control book in :.he 
.follOlfi.ng words and figures, to-wit: 
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Accused pleaded not guilty to., and was found guilty of, all Specifi
cations and the Charge. He was sentenced to be dishonorably discharged 
the service., to forfeit all pay and allowances due or to become due., 
and to be confined at hard labor at such place as the reviewing authori-ey 
might direct for three years. The reviewing authority disapprpved the 
finding or guilty or Specification l or the Charge, approved the sentence., 
designated the Federal Reformatory., Chillicothe., Ohio., as the place of 
confinement., and forwarded the record of trial pursuant to Article of 
War Sot• • 

3. The only question requiring consideration is the propriety of 
the designation of a Federal reformatol"1 as the place of confinement. 

Confinement in a panitentiary is not specifically authorized 
(AW 42) for any of the offenses of which the accused was found guilty 
as approved by the reviewing autmrit;y., nor were aey of such offenses 
of a civil nature made punishable b;y ex>n.finement in a penitentiar,y., 
Federal reformatory or correctional institution under any statute or 
the United States of general application within the continental United 
States or by any law of the District of Columbia (Cl,l 210762., Valeroso, 
9 ER 345). . 

It appears from the Staff Judge .Advocate I s review that the 
part of the reviewing authorit;y•s actiop designating a Federal reforma
tory as the place of confinement is based on the assumption that the 
falae making and use of the currency controJ, books., as alleged in 
Specifications 3 to 7 inclusive., constituted a violation of Title 18., 

. United States Code• section 132., llhich authorizes confinement in a 
. penitentiar;r, Federal reformator.y or correctional institution. The 
statute readas 

"lhoever shall !alsel.1" make, forge., counterfeit., alter., 
or tamper with aey naval., militar,y, or official pass or per-

; mit., issued by or under the autmrity of the United States., 
or with wrongful. or frauc.illent intent shall uae or have in 
his possession aey such pass or permit, or shall peraonate 
or ralsely represent himself to be or not. to be a person 
to whom such pass or permit has been du]Jr issued., or shall 
willf'ul.l.y allow any other person to have or use any- such pass 
or permit., issued for hi.a use alone, shall be fined not more 
than $2000 or imprisoned not more than five years or both.• 

Violation of this statute constitutes a crime or offense not 
capital under Article of Yar 96 (ic:u:, 19:28. par. l.45~ and penitentiar.y 
confinement is authoriaed 'b7 Article of War 42 (ID4, 19~., par. 90!; · 
18 USCA• Sec. S41J C:U: 27186S, L&velle.,(1944) 6 BR (ETO) 236-2.:37). 

The above statute ia a ·cr:t rn1 nal statute obvioua]Jr designed 
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as a security measure to punish the use of forged or altered mili
tary passes or permits. In its application, as in the case of all 
penal statutes, it must be strictly construed in favor of the accused 
(Prussian v. u. s • ., 282 u. s. 675). A currency exchange control book 
is not a military pass or permit and therefore is not such a document 
as comas within the purview of the said statute. 

Wharton's Criminal Law, Vol. II, page 1165, defines forgery 
as follows: 

"Forgery 1n its broadest sense inchldes the making 
or altering of any writing or record, 'With intent to pre
judice the rights or interests or another.• 

In the instant case, it is obvious that neither the United 
States nor anyone else was defrauded of any money or property as a re
sult of the accused's alleged actions since he was obliged to pay to 
the postal authorities the sums or money represented in the money, 
orders in order to obtain them. It is equally obvious that such 
action was intended merely to deceive and not to defraud. 

There remains the possibili~y that the designation of a Federal 
refonnatory as the place of confinement may have been based on the finding 
of guilty of Specification 2, upon the theory that the facts therein., as 
proved., constituted a violation of section 88., Title 18., United States 
Code or established a common law conspiracy recognized by the law of the 
District of Columbia and punishable under the provisions of Section 107., 
District of Coluni>ia Code. 

Specification 2 alleges a conspiracy to violate a standing 
order, an offense similar to conspiracy to commit an offense against 
toe United States as set out in 18 Uni.tad States Corie., Section 88., but 
does not allege that the accused did •any act to effect the object of 
the conspiracy• as is necessary to meet the requirement· of the statutory 
offense (United States v. Noble, 18 F Supp. SOS; Enrique Rivera v. 
United States, 5? F(2) 816). Failing as it cbes to allege the statutory 
offense of conspiracy, does the Specification meet the requirements of 
common la:w conspiracy :which does not necessitate the alleging or proving 
of an overt act 1n furtherance of the conspiracy? (United States. v. 
Olmstead, 5 F 2nd 712; Robbins v. United States, 172 F 105., 96 CCA 'YJ7; 
McGuiniso v. United States, 256 F 621; 18 USCA 88., note ~). Common 
law conspiracy is actionable within the District or Columbia (Harrison 
v. ~, 224 Fed. 224). In considering what constitutes common law 
conspiracy it is well to note "* * * The early writers upon English law have 
very little to say about conspiracy and afford very little information upon 
it. * * * In fact., it has been· said that. it is perhaps more difficult to 
give ex.act def'initions of a conspiracy than acy other crime. Nevertheless, 
various definitions have been suggested. A definition often quoted is 
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that of Lord Denman, 'A conspiracy is either a combination to procure an 
unlawful purpose or to effect a lawful purpose by unlawful means'." Burdict 
on Crimes., Vol • .3., pages 437., 439., citing Rex. v. Seward, 7 A & E ?06., 711-
110 Eng. Reprint l.377., l.380. Again as stated 1n Callen v. Wilson, 12? US 
555., • 'The general rule of the colllllon law, 1 the Su.preme Judicial Court of 
Massachusetts said in Commonwealth v. Hurt, 4 Met. lll., J.21., •is., that it is 
a criminal and indictable offense, for two or more to confederate and con
tinue together., by concerted means., to do that which is unlawful or criminal, 
to the injury of the public, or portions or classes of the carummi.ty., or 
even to the rights of an indi.vidual. '• The Specification adequately alleges 
the comllination and states the object of such combination to be the viola
tion of a standing order. It must then be determined whether or ·not the 
violation of a standing order is unlawful or criminal within the meaning 
of the common law. If the object of the combination is unl.awful or criminal 
at common law., the offenders, inasmuch as the District of Columbia Code con
tains nothing denouncing conspiracy, are punishable under Section 22-107 
of that Code which states: 

ff\'ihoever shall be convicted of any criminal offense not 
covered by the provisions of a.u:r section of this code., or ot 
any general law of the uri,.ted States not locally inapplicable 
in the District of Columb1.a, shall be punished by a fine not 
exceeaing one thousand dollars or by imprisonment for not more . 
than five years., or bo~.• 

(ijarrison v. )!.ayer, supra.) 

On the other hand if the object of the combination was not un
lawful ·or criminal at common. law, then there is no actionable conspiracy 
and Section 22-107 of the District of Columbia Code is not applicable. 

The violation of a military standing order is purely a military 
offense under the Articles of War and was not recognized as being-unlawfu.l 
or criminal at common law. Consequently here no common law conspiracy has 
been alleged or proven. However the conduct of the accused as set out in 
the Specification and proved by the evidence clearly is violative or 
Article of War 96 as being to t.he prejudice of good order and milit·ary 
discipline., and of a nature to bring discredit upon the military service 
(CM 286184., Williams, 20 BR (ETO) JO?). . 

4. For the reasons stated the Board of ~view holds the record 
or trial legally sufficient to support only so much of the sentence as 
involves dishonorable discharge., forfeiture of all~ and allowances 
due or to become due., and confinement at hard labor for three years in 
a place other than a penitentiary., F'ederal reformatory or correctional 
institution. 

, Judge Advocate. 

cv3/~udg•
~~~~=-"-4.iuA~~-=1115...._., Judge Advocate. 

Advocate, 
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.;UN 12 194} 
JAGN-C:;J .319095 1st Ind 
WD, JAGO, 'Washington 25, t. c. ·' 
TO: Command1.ng General, HeaC:.quarters Command, European Command, 

APO 757, c/o Postmaster, Hew Yorlc, N. Y. 

1. In the case ot Technician Fifth Grade Emeric Fischer (421.34748), 
Attached 6800th Headquarters Command, Special Troops, I concur in the 
foregoing holciing ot the Board ot Iieview and tor the reasons tJierein 
state<l recommend that only so much of the~sentence be approved as in
volves d1.shonorable discharge, forfeiture of all pay ano. allowances 
due or to become due, and confinement at hard labor tor three years 
in a pl.ace other than a penitentiary, Federal reformatory or cor
rectional institution. Upon designation of' a place of' confinement 
other than a penitentiary, Federal reformatory or correctional in
stitution you will have authority to order the execution of the 
sentence. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied ay the foregoing holding and 
this indorsement. For convenience ot reference and to facilitate at
taching copies of the published oJ:'.(ier to the record in tbia case, please 
place the file number of the record in brackets at the end or the pub
lished order, as follows: 

(CY 319095) • 

l Incl HtrmtT D. HOOVER 
Record of trial Brigadier General, United StatEtS J.rmy 

,lcting The Judge Advocate General 

7--
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WAR DEPARTMENT 
In the Ot'tice ot The Judge Advocate General 

luhingtcm, D~C. 

JAGR - Cll 319604 

tJHITED STATES 

~. 
Technician !"Uth <lrade P'R.lNI 
DAVIS (38482455), Attached Un
assigned Headquarters Ccmpa.i,;r, 
Sixth J.rrq (tormer~ ot 634th 
Port Comp&n7, Tranapart&ticm 
Corpe) 

·.. • ~ MAR \947 

) BEADQUARTERS SmH J.mt[ 
) PR!SmIO · OF SlN FRJ.NCISCO, CALIFORNIA. 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Trial ·br G.C.Y., convened at 
Presidio ot San Francisco, 
Calltorni&, 9 Janm.rr 1947. 
Dishonorable discharge (•ua
pended) and con!inement tor 
aix (6) mcmtha. Poat Gm.rd
houae, Presidio ot San 
Francuco, Calltornia 

OPINION ot the BOllID OF REVIEW 
HO'l'TENSlEIN, SOLF, Gd SKlTH, Judge .ldvocatea· 

1. The recard. ot trial b7 general court-martial 1n the case ot the 
above-named soldier hu been exam1 ned 1n the ottice or The Judge .ldTocate 
General and tbeN found leg~ inautticient to supporl the t:f.ndinaa and 
the eentence. h NCard ha.a now been Ham1net\ b,r the Board ot Rerlew 
and the Board nl::aita thi1,. it1 opinion, to !be Judge .Advocate C.neral•. 

2. Accused ,ru tried upm the tollowine Charge and Spe01ticat1on1 

CHA.RGB:1 Viola:Uon ot tba 58th Article at War. 

Specit1caUcm1 In that Technician Fitth Cr.ade ·P'nnk Dan.a, 
. attached ,mu11gmd, Headquarters Ccmp&n7, Sixth Anq, 

Presidio ot San Fn.ncuco, Calitornia, .tomerq ot 
634th Port Cea~, Tranapcrtation Corpe, VaneOUTel" 
Bllrracka, Wuhington, did, at Vancouver Barraca, 
Wuhtngtc:a, on or about 19 July' 1944 deeert the nn
ice ot the United StatH and did remain absent in 
deserticn until ha was returned to llil.1tar., control 
at Pre11dio ot San Franciaco, Calitornia, .on or 
about 25 JvJ:r 1946. · 



,(10) . 

He pleaded not guilty to the Charge and Specification. He was found gullt1 
ol the Specification, except the wards "desert• and "in desertion," substi
tuting therefor, reapeetinly the words •absent him.sell 11:Lthout lea,e tran" 
and llwithout leave," ot. the excepted word.a not guilt1, ol the substituted 
,rords guilt7, and not guilt7 ot the Charge but guiltr ot a Tiolation ot the 
61.at Article ot War. !Jo eTidance ot previous convietion1 was introduced. 
He waa sentenced to be diahC11orab~ diaeha.rged the serrice, to forfeit all 
pq am allOADeea due or to beccne due and to be con.tined at hard labor 
at auch place u the reTiniDi authorit7 u.-r direct tor six montha. The 
NTining authority appr0Y8d the HDtence, auapended execution ot the die
honorable discharge and designated b Poet Gv.ardhouse, Preaidio ot San 
Francisco, Calitornia, or elsewhere u the Secretary- ot War 111&1' direct, as 
the place ol continement. The reeult ot trial •s publiahed 1n General 
Coun-Ma:rtial Orders No. 33, Headquarters, Sixth Jr,q, Presidio ot San 
!'raneiaeo, California, 'Z"/ January 1947. · 

3. .lccuaed ns tried on 9 Janv.ary 1947 tor deaertion alleged to ban 
bepn cm 19 Jul.J 1944 and to haTe tenlinate~ on 25 Jul;r 1946. By- excepticu 
and substitutioaa be •s found iUilt7 ot the leHer included ottenae ot 
absence witho~ lean tor the ume period. There 1a no doubt that the 
mdence auataina the court•, fioding that the acouaed ,raa abaent wUhout 
lean tor the period alleied. 

Article ot 'Sar 39 proTidea 1n part th&t1 

"Except tor desertion camnitted 1n time ot -.:r, or tcn-
11ut1D;r or murder, no person subject to military law 1ball 
be liable to be tried or punished by a court-martial tor arir 
criu or ottenn oamnit"ted more than t,ro 7ear1 before the 
arra1p!NDit ot auch peraona• 

The quedion railed bT this case 11 11hether, 'llhen an aecuaed 1a 
char1ed wi~ an ottenae apillat wb1ch the statute ot Lait&ti0118 baa not 
ran, and ie toand £Uilty" ot an ottense against 11h1.eh it haa run, the coun 
1a obliged to adTiae h1a ot h1e riiht to plead the 1tat~e u a bar 1lheN 
there ia no i.Ddieation 1n the record that he -.. aw.re ot thi• right. The 
NM que1U.on baa reoentq been before. tbl Board ot ReTin in CK 31!593,
Saver, S Bull JAG l'n. In the courae ot th&'\ opiniCXl the Board diacv.ued 
the rule laid dawn by' CK 231.504, Byte, 3 Bull JJ.G SS, 18 BR 235, wherein 

. it waa held 'Ulat 1uch an explanation to aocuaed wu not neceaa&r7 •inc• U 
.. preaumed that defense oowiael adTiaed aceund or h1I rights in the 
preai.Ha betoN tr1&1. In- oqrruling the §.ID12 cue, the Board held that 
'llbere an accuaed 1a found pllt7 by' uceptiona and aubatituUona ot an 
ottenae againn ~oh the statub 0: Limitations baa apparentq run, al
thOUih it had not run ,againat the ottense ot which bl -.. oriainall;r · . 
charged, and the record tails to diacloae that accused •• cOiJlisant ot 
h1a rights to plead the atatute, there being no 1ndioation that it had 
been tolled, a failure ot the coun to.aclTise aceuaed. ot hie righta 1n 
the pra,.na 1a tatal error voidin& the ccmTiction ot 1uch ottenH. 

2 
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4. Pages 26, 27, and 28 of the record of trial show the following 
procedure by the courts 

"Neither the prosecution nor the defense having anything 
further to offer, the court was closed and voted in the manner 
prescribed in Articles of War .'.31 and 43. Upon secret written 
ballot, two-thirds (2/3) of the members present at the time 
the vote was taken· concurring in each finding of guilty, the 
court .finds the aocuseds Not Guilty- as charged, but Guilty 
of the 61st Article o.t' War." 

* * * 
"The court ,ras (again) closed, and upon secret written 

·ballot, two-thirds (2/3) of the members present at the time 
the vote was taken concurring, sentences the accused to be 
dishonorably discharged .from the service, to forfeit all pay
and allo-wances due or to become due, and to be confined at 
hard labor at such place as the reviewing authority may 
direct for six months. 

"The 'court was opened and the president announced the 
findings and sentence. 

"TJAa The .finding of the Court will have to designate 
the specification as -well as the charge. 'Not Guilty of the 
58th Article of War, but Guilty of the Violation of the 61st 
Article of War. 1 And did the Court find the accused Guilty 
under this specification? 

"PRES I I made this statement. 

"TJA1 The specification.must be stated. 

"PRES1 It says be was not guilty of the specification 
and the charge. 

"Llfs Just stating the usual form. 

"TJA: It should be stated that the court finds the ac
cused Not Guilty of the specification as written, but Guilty 
of the specification with the substituted words 'absent himself 
without leave from' for 'desert' and 'remain absent without 
leave' for 'in desertion'. 

11PEESa The Court will recess. 

"TJA.1 Let the record show that the court, the ir osecution, 
the defense, the accused and the reporter are present as before. 

3 
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"The court reconvened at J:00 P.M. January 9, 1947,-with 
all members of the court, personnel of the prosecution 
and defense, and the accused, who 198re present at the 
close of the last session, present. 

•PRE.Sr Technician Fif'th Grade Frank Davis, this 
court has reconvened of its own volition, prior to the 
time that the findings and sentence of this court have 
been announced to the reviewing authority, and prior to 
the time that aey record of this case had been submitted. 
to the reviewing authority, and this court has revoked 
its former findings and sentence and informs you that 
tho court was closed and upon secret written ballot, two
thirds (2/.3) of the members present at the time the vote 
was taken concurring, in each .finding of guilty, finds 
you, or the Spec1.i'ication1 GUILTY, except the words 
'desert' and 'in desertion', substituting therefor the 
words 'absent himself' without leave from' and 'without 
leave'. Of the excepted wordsa NOT GUll.TY. Of the 
substituted wordu GUlLTt. Of the Charges NOT GUILTY, 
but GUll.TY of a violation of.the 61st .Article ot War. 
And again in closed session and upon secret written 
ballot, two-thirds (2/3) of the members present at the 
time the vote was taken concurring, sentences you to be 
di1honorably-discharged the service, to forfeit all pay 
and allowances due or to becane due, and to be confined 
at.hard'labor at such place as the reviewing authority : 
may- direct for oix months." 

The staff judge advocate on pages 3 and 4 o! his review states u 
follows a 

"The qvestione raised by this case in determining 
whether the findings and sentence should be sustained 
is whether the facts hereof come within the 'purview of 
of the holding or the Board or Review in C.M. 313593 
(1946), paragraph 396 (1), Vol V, BULL JAG July-August 
1946. 

"The ruling as quoted states 'where an accused is 
found guilty by exceptions and substitutions of an of
fense against which the statute had apparent'.cy' run, 
although it had not run against the offense with which 
he was original.lJr charged and the record fails to dis
close that he ~ cognizant ot his rights to plead the 
statute, and there is no indication that it had been 
tolled, failure of the Court to advise the accused o! 
his rights iD the premises is fatal error voiding the 
conviction o£ that specification'. 

"Article of War 39 provides in part thats 

4 
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'Except for desertion committed in time of war, or 
!or mutiny or murder, no person subject to military 
law-shall be liable to be tried or punished by a 
court-1nartial !or any crime or offense committed 
more than two years before the arraignment of such 
person'. 

"The previous leading opinioM by the Board of Review and 
the Judge Advocate General, and which have not been expressly 
over-ruled, on the effect of a .failure to advise or plead the, 
statute of limitations are set forth in C.M. 201537 (1934) 
and c.M. 231504 (1943), holding that under paragraph 78a J.CM, 
1928, the 1Court may advise the accused in open court of his 
right to plead the statute' but it is not mandatory .for the 
Court in every such case to take such action. 

"In explanation of the ruling in C.Y. 313593 {1946) the 
Board of Review stated as .follows: 

'We do not believe, however, tha" the permissive 
character of the present rule is a bar to our 
holding in·the'present case that the court was 
bound to advise the accused of his rights•. 

1To be sure, the attention of aocu~ed and his 
counsel was directed toward the fact that he 
had been found guilty of absence without leave 
but this was done under such circumstances that 
there was little real opportunity to plead the 
bar of the statute. Where an accused is .found 
guilty, the prescribed procedure is to open the 
court for evidence of previous convictions and 
personal data, c~ose the court, vote on the sen
tence, open the court, and announce the .findings 
and sentence (!.CM, 1928, pp 267, 268). That 
procedure was followed in this case and immediately 
thereafter the court adjourned. ill that defense 
counsel knew when the court opened after _closing 
for a vote on the findings was that his client 
had been .found guilty of some offense and, as we 
have·said, he might not unreasonably assume that 
it was desertion. After the court had fixed the 
punishment it reopened and then for the first time 
accused and his counsel learned that he had been 
found guilty of absence without leave. Immediately 
after that announcement, however, the court pro
nounced sentence and adjourned. Neither the accused 
nor his counsel.had~ genuine opportunity to ponder 
the effect of these findings or to reflect upQn the 

s 
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legal principles which might govern the changed 
situation. In our opinion, it would be grossly 
untair to penalize the accused on the basis of 
an assumption that his .failure to plead the 
statute at that point in the trial was the 
result ot a conscious choice made with !ull 
knowledge ot h1a rights.• 

'In brier, ~ think that the Manual., in failing 
to require such. advice by- the court in all cir
cumstances, does not preclude us from requiring 
it in those cases where consideration of ustice 
and tairness demand it.• Upd rline of quote 
inserted at this headquarters.) 

•rt is felt that the instant case does not fall w:!..thin 
the recent ruling of c.M. 313593 (1946), since the accused 
us afforded ample opportunity to plead the statute. There 
11'8& no el~11·ent ot surpriea, caueed by the Court's final find
ing in this case, .The accused and the defense counsel had 
full 11&l"lling of the Court' a intended action when the Court 
made its first amiouncement in open court ot its finding as 
to the charge and sentence. The recotd shO'WB a period of 
discuasion on the original finding as to the specification 
betllaen the Trial Judge .Advocate and the court in the presence 
o! the accuaed and his· counsel and also a recess by- the court 
to further ponder proper announcement Qt its finding as to the 
1pecif1cation. In view ot (a) the period of absence being over 
two years and obvioua~ within AW 39, and (b) the extremely 
light sentence as pertaina to conf'inem.ent (six months), and 
(c) the opportunity afforded the accused to plead the statute 
1ince there is no aurpriae element, it is considered the 
court was not required under existing law and the tacts ot 
record to turther advise accuse~ of his rights in this cue 
and, obviously, no substantial injur.r, within the meaning 
of ;&,,r 37, bas been done tbs accused. 1heretore, the finding 
and sentence ot the Court should be 1uatainsd.• 

s. In CM .201537, ~ S BR 157, the accused was charged and con
victed ot an offense tor which he could have successfully pleaded the 
statute of' limitations in bar or trial. The recard neither showed that 
he pleaded the statute of' limitations in bar nor that the accused was 
advised by the court or his counsel that this defense waa. awilable to 
him. The Board ot Review considered whether the failure or the record 
6to show ar.timatively that the a0cW1ed n.s so advised nullified the 
finding of guilt7. 
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It was pointed out that, both in the Federal courts and in military 
law, the pleading of the statute of limitationsin bar of trial was a matter 
or detense which could be raised by a special plea or under the general is
sue, but in the latter case only if evidence was introduced as to its 
applicability. 'l'he provisions of both the 1917 and 1921 Manuals for Courts
lf&rtial nquiring an explanation in open court :111 appropriate cases, wse 
referred to, together with decisions to the etfect that a failure to com
ply with the provisions prejudiced the substantial rights of the accused. 
The Board streseed the fact that the 1928 Manual stated merely that the 
court llli.'t advise the accused of his rights to plead the statute both wheN 
the original specification (M:::M 1928, par 67) or that remaining after. 
exceptions and substitutions had been made (J£M 1928, par?~, appeared 
to be barred by lapse or time and cited another provision or the Manual 
llhich requires defense counsel to explain to accused his rights in the 
premises "before the trial" (LCM 1928, par 451u. The Board concluded 
(p 251) as tollowsa 

"***The present Nquirement tor the protection ot 
the rights ot the accused under such circumstances is merely 
the directory one that the military counsel or bis own 
selection, or the defense counsel, will, before the trial 
explain to the accused in an appropriate case his rights 
to plead the statute ot limitations( and that such expla
nation will be made regardless of the intention or the · 
accused as to how he will plead. * * * In the absence or 
an affirmative shoring to the contrary, it mq be presumed 
that such military counsel performed * * * this duty * * ~
(Emphasis 1n original). 

Under the facts shown by the record in the instant case, we an ot 
the opinion that it can not be presumed that the defense crunsel advised 
the accused of his rights to plead the statute of limitations in bar 
with respect to an offense of which he 11as not charged before the trial. 
To presume that the defense counsel advised the accused of his rights to 
plead the statute of limitations in ~he instant case after the court 
indicated that it had found him guilty ot an included offense llhich ,ras 
barred by the provisions of Article ot War 39, is to presume that a fact 
not disclosed by the record ocCU?Ted during the trial. Such a presump
tion would also.attribute to militar;r counsel a degree· or alertness which 
is not borne out by experience. 

It was stated in the Sa;w:a,r case that I 

"***Where,· as benJ, an accused is tound guilty by' 
exceptions and substitutions ot an otfense against which 
the statute had apparently run, although it had not run 
against the offense with which he was originally charged, 
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and the record f~ils to disclose that he was cognizant' 
of his rights to plead the statute, and there is no 
indication that it had been tolled, a failure of the 
court to advise accused o£ his rights in the premises 
is fatal error voiding the conviction or that specifi
cation." 

Admitted, that the court's procedure 'With respect to its announce
ment of the findings and sentence 1n the instant case differs !ran that 
followed by_ the court 1n the Sawyer case, nevertheless, the record fails 
to disclose· that accused was cognizant of his rights to plead the 
statute, that it had been tolled, or that the court advised him of his 
rights 1n the premises. 

6. For the reasons stated, the Board of Review is of the opinion 
that the record of trial is legally insufticient to support the findings 
of guilty and the sentence. 

I. 

Judge Advocate 

Judge Advocate 

Judge .Advocate 
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JAGH ... Cll 319604 l..lt Ind 

ilD,. JAGO,. Washington 25,. D. c. MAR 2 ~) 1947 

TOa The Under Secretaey- ot War 

l. Herewith transmitted tor your action under Article ot Yar soi, 
as amended by the act o! 20 Auca,st 1937 (SO Stat. 724J JD u.s.c. 1522) 
and Executive Order No. 9556, dated 26 - 1945,. 1a the ncord ot tr.1.al, 
in the case of Technician· Fitth Grade Frank D&Tia (38482455), Attached 
Unassigned Headquarters Compaey, Sixth Arrq (tormar:cy, o:t 634th Port 
Company, Transportation Corps). 

2. I concur in the opinion ot the Board ot Rmn that the record 
of trial is legally :lnsut.ticient to support the f:1nd1n&• ot guilty and 
the sente11ce and recommend tb4t the findings of cuil:~ and the sentence 
be vacated and that all richts, privileges, and properlq ot llhich the 
accused has been deprived by T1rtue of the tindin1s and sentence •o 
vacated be restored. · 

3. Inclosed 1a a to:nn of action desi&ned to carr;r ;f.nto effect these 
recomnendation1, should such action' meet with ;your appronl. 

,· 

mows· H. GREEN 

2 Inola 
lfajor General 
The Juc:Ice AtlTocate General 

l. Record of Trial 
' 2. Form of Action. . 

( o.c..M.o. 133,. 1.5 April 1947). 
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WAR DEPAHn.@IT 
In the Office of 'Ihe Judge Advocate General 

Washington 25, IJ. c. {19) 

JA.9Q - C11 319606 Feb. 19., 1947 

UNITED STATES ) RYUY.111s co:i:..wm 
) 

v.• 

Private First Class J£IES 

) 
) 
) 

Trial by G.C.M., convened at 
APO 331., c/o Postmaster, San 
Francisco., California., 10· De

W. GARilIER (RA 34952642)., ) ce::iber 1946. Dishonorable 
Conpany 11 F11 ., 24th L'1- ) discharce and confiner.ient for 
fantry Regiment. . ) 

) 
two (2) years. United ~tates 
DisciplL'1ary Barracks. 

HJLDn.JG by the OOARD OF· BEVIE\f 
JOH.i~BON, DICKSON and BOYLES, Judge_ Advocates 

l. '!he Board of Beview has examined the record of trial in the case 
of the soldier named above and suanits this., its -holding., to 'lhe Judge 
Advocate General. · · 

2. 'Ihe accused was tried upon the following Charge and Specif1cationss 

CHARGE a Violation of the 93rd Article of War. 

Specii'ication ls In that Private First Class James w. Gardner., 
Co F., 24th Infantey, did., at Ie Shima., APO 331., on or about· 
4 November 1946., feloniously· take., steal, and carry away one 
(l) radio, value about $23.00., the property of Private 
Elbert Nelson., Company ,F., 24th Infant:cy. · 

·specification 2: In that Private Fi·rst Class James W. GardneT, 
Co F', 245h Infantry did., at Ie Shima., APO 331., on or about 
20 October 1946., feloniously., take., steal., and carry away 
one (1) radio, value about $23.00., the Property of Private 
:First Class Darry L. Johnston., 24th Infantry. 

Accused pleaded not gttilty to and was found guilty of.the Charge and 
.Specifications. No evidence of -previous convictions was introduced. He 
was sentenced to be dishonorably discharged the service, to forfeit all 
pay and allowances due or to become due, and to be confined at hard labor 
at such place as the review.int; authority may- direct for trio years. The re
viewine authority approved the sentence, designated the Branch United States 
lJiscip.~inary Barracks,· Camp llcQuaide., California, or elsewhere as the Secre
tary of War may direct, as the place of. confinement a.11d forwarded the record 
of trial for action pursuant to Article of ·war _so¼. · 

http:HJLDn.JG
mailto:DEPAHn.@IT


{20) 

J. Inasmuch as it is the opinion of· the Board of Review that the 
record of trial is legally sufficient to support the fi!ldings of guilt7 
of larceny on both specifications, no detailed discussion of the evi-· 
dence 1n that respect is pertinent. '.lbe Board deems it necessary to 
discuss only the aspect of the value of the a~icles involved. 

4.- ~'vidence for the Prosecution, 

No evidence of value of the radio, Prosecution's Exhibit 11 was of
fered. Private :nrst Class John Harris testified that he paid T/5 
Johnston ~23.00 (R 15) for the radio, Prosecution's Exhibit 2.· It does 
not appear that Harris intended or attempted to establish the market 
value of Prosecution's Exhibit 2, or that he was qualified as an expert 
so to do. · 

5. There is no testimony·vrhatsoever as to the value of the radio 
(Pros. :c.:x. 1) ~overed by specification 1. 'lhe only t.estimony as to the 
value of the radi.o (Pros. ~. 2) covered by specification 2 is that of· 
Private First Class Harris to the effect that this radio was loaned to 
hi=n h-J T/5 Johnston ,mile they were stationed in Ie Shima a."\d that after 
it v1a,s descovered that the radio was missing he paid T/5 Johnston $23.00 
for the radio (R 15). 'fuis, of course, is not competent proo! of value. 

However, ·both radios were introduced in evidence. 1he court had the 
oppurtuni ty to inspect them, and: the court was warranted in finding ,that 
the Ndios had some value - not exceeding ~20.00 (CM 216316, Thomas, ll · 
BH 129; CM 218143,. Panetta,. 11 BR 373). · . . 

6. The maximum punish."llent by confinement authorized by paragraph 
104£. of the ~ual for 6ourts-i.Iartial for the larceny ·of property- of a 
value of not more than $20 is confinement at hard labor !or six months • 

. 7. F'Gr the reasons stated the Board of Review holds the record of 
trial legally su!ficient 1D support only so much of the findirig of guilty 
of each specification as involves a finding of guilty of larceny by ac
cused, at the time and place alleged.of the property o! mership as al
leged, of some substantial value not in excess of $20; and legally suffi
cient to support only so much of the sentence as involves dishonorable dis
charge, forfeiture of all pay and allowances due or to beco:ne due and con-
finement at hard labor for one -:,ear. · 

____.,(S-i-c;;.;;k___in;.;;...;;H_o_s..P_ita=l_..)___,, Judge Advocate 

____C_ha=rl_e_s....;;;ll-•_q""i_c_k_s_o_n___, Judge Advocate 

____F_ranc._is Bo....,Y_l_e._s_.,_____,___ ____ Judge Advocate 
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JAGQ - CM 319606 1st Ind Har 7 1947 

~'ID, ·JAGO, '.i:ashington 25., D. c. 

ro: Cornnanding General, eyukytis Command, AP.O 331, c/o Postmaster., 
·San Francisco., California 

l. In the case of Private First Class James YT. Gardner (-RA 349.52642), 
Company "F", 24th Infantry P.egiment, atte."'ltion J.s· invited to the fo~ · 
~oing holding by the Board of Review, which holding is hereby approved. 
Upon approval of only s:> much .of the .f'inding of euilty- of each specifica
tion as involves a findine of euilty of' larceny b,y accused, at the t:b:e. 
and pla·ce alleged of the property of 0V1nership as alle,;ed of some substan
tial value not in excess of ~20., and approval or only so r:tUch of the sen
tence as involves dishonorable discharge, forfeiture of all pay- and allow
ances due or to become due, and confinemen·t at l"ard labo.r i'or one year, 
you will have authority to order the execution of the sentence; 

2. When copies of the published order in this case are forwarded to · 
this of!ice they should be accqmpanied by the foregoing holding and t."lia 
indorsement. For conveniettce pf reference, please place the file nwnber 
of the record- at the end of the published order,· as follows1 

{CM .'.319606). 

a/ thomas H. Ureen 

lHOMAS H. GREEN 
l Incl Major General . 

Record of Mal 'lhe Judge Advocate Genenl 
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WAR DEPARTMENT 
In the Offioe of The Judge J.dvooate General (23)

Wuhington 26, D. c. 

JAGK • CM 319700 

U!iITED STATES ) 
) 

v. ~ 
Second Ueutenant JOSB ) 
CABADING (0-1896761), ) 
Infantry. ) 

! 5 APR 1947 

12TH INFANTRY DIVISION 
(PHILIPPINE SCOUTS) 

Tria.l by G.C.M., convened at Ca.mp 
O'Donnell, Tarlac, P.I., 26 Decem
ber 1946. Diamissal. 

OPINION ot the BOARD OF REVIDI" 
SILVERS,. MoAFEE and ACKROYD,. Judge Advocates 

1. The reoord ot trial in the cue of the o.ffioer named a.bove ha.a been 
examined by the Board of Review am the Board submi ta this, i t1 opinion, to 
The Jt.dge Advooa.te Genera.I. 

2. The acouaed wu tried upon the .follmng chP.rge alld 1peoifioation1 

CHARGE• Violation of th• ~5th .Artiole of War. 

Specification la (Disapproved by revi•ing autnority). 

Specification 21 In tha.t Second Ueutena.nt Jose Cabading, 88th 
Field Artillery Battalion (Philippine Scouts) did, at C&lllp 
O'Donnell, Tarlac, on or about 21 Ootober 1946, knowingly make 
a false oft'ioia.l sta.tement under oath before Major A.uguat F 
Kapp, Inspector General, 12th Infantry Division (Philippine 
Scouts) APO 613, an officer duly authorized to administer oaths 
during an investigation in a question and &D.SWer sworn _testi
mony, Viu--Q- During the period of the Japanese occupation, 
did you ever hear ot the Sekiaan Seiko Kabuahiki Kai.ea T A.- 11 No, 
Sir.• Q.-Were you ner employed by the .firm which I referred to 
in the laat queationT A..-•No, Sir.•--whioh Second Ueutena.nt 
JoH Cabading, aotually knew that his statement wu in fa.ct 
untrue. 

Aooua ed. pleaded not guil t7 to and wu to und guilty ot the oharge an-\ both 
1:pecitio&tiona. No •Tidenoe ot previoua convictions wu introduced. He. 
WU aenteno•d to be di1miaaed the aenice and to forfeit all p&y a.nd allow
anoea due or to become due. The rev191ting &uthority disapproved the find
ing of guilty or Speoitio&tion 1 of the Cl-.rg•• approved only so much of 
the aenten-,. u provided tor diamiu&l and forwarded the record for &ction 
under Artiole ot War ,s. 

3. Evidence tor the .Prosecution 

On 6 Auguat 1946 the accused officer was oommisaioned a aecond lieu
tenant. Atl:3, and uligned to the 88th Reld Artillery B&ttalion. 12th Infantry 
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Divi1ion (Philippine Soouta). Major August F. Kapp, IGD, 12th Infantry 
Division, in re1ponae to a que1tion by the trial jw.ge a.dvooate testified 
that "1ometime in the put• he conduoted an investigation and asked the 
aoouaed certain questiona. He identified Question 21 as follcnr1a 

"During the period of the Japanese oooupation, di~ you ever hear 
of Seikisan Seiki Kab~hilci Kaisha! 

-in.ewer a No air.• 

Queation 221 

"Wen you ever employed. by ~he firm referred to in the last 
question? 

•Answer a No, air." 

The document from which these questions and answer, were extracted wu not in
troduced in evidence although it wa1 referred to as being before the oourt and 
the defenae made no objection thereto. By way of preface to questioning Major 
Kapp, there wa.a read by the tria.l judge advocate a 1tatement, allegedly trCJI. 
the eame document which aTerred that the witneaa (accused) wu sworn a.nd 
stated that he knew hie right• under Artiole of War 24~ The prosecution ot• 
tered in evidence an alleged publication of •.uW&SPAc• showing the names ot 
firm.a or auooiationa which were in operation in the Philippines during ~ 
Je.panese oontrol of the islands. The paper waa not identified by any wit• 
neu and on motion oi' the defense it was exoluded (R. 7-8). 

Mr. Simon Villanuev,., 1-nila, P.I., a clerk· employed by the Atlantic 
Gulf and Pacific Company, te1tified that during the Japanese occupation the 
Atlantic Gulf and Pacific Company was known as Seikiaan Seiki Kabushiki 
K&isha and that it wu Japanese controlled. The witneu. wu pay roll clerk 
for such firm, carried accused on the pe.y roll as a watchmen and knew that 
he worked as such for the Seikisan Comp~. He could not remember.the exact 
date or accused's employment but it wa.a "tor 1ever&l. months." The Japaneae 
had burned all the records of the compe.D1' when they left (R. 8-11). 

Narciso Sarmiento, 291 Mandaluyong, Rizal, testified that he knew the 
accused and had worked with him u a watchman for the Seikisan Seiki 
Kabushiki Kaisha during the Japaneae occupation. He did not remember the 
date,, but both he and accuaed were employed a.a watchmen (R. 11-12). 

-Demitro Cantor, 327 Interior 1. Santa Alla, a watchma.n for Atlantio Gult. 
atated that the comp~ by which he waa employed was, during the Japanese_ . , 
occupation, owned and oontrolled by the Japanese and na known u Seikiaan· 
Se~ Kabushiki Kaisha., The aocuaed had been his oompanion u an employee 
of such Japanese company, both having aerved as watclaien. When the w1 tneaa 
left.the oompe.ny, the accused remained as an employee. Mr. Cantor could not 
remember the dates ooncerning the asserted employment (R. 12-14). 

Mr. Alfredo Borja, J.andaluyong, Rizal, testified that he wa1 timekeeper 
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for the S!ikiaan Compt.?1¥ during the oooupation and that he knew a.ooused 
11 beoauae we were working for the aame fa.ctory. 11 He thought the a.oou.eed 
worked for the oompa.ny a oouple of months a.nd he saw aocuaed at the ga.te 
acting as watohma.n. On oroas-examina.tion ~he witness stated, 11 1 sometime, 
see him oarrying a stiok, long and r<>und liJce the one oarried by MPs" 
(R. 16•18). 

For the Defen1e 

The aocused being duly informed a.a to his rights eleoted to be sworn 
and to testify. He stated that he did not work for the Japa.nese firm 
Seikisa.n Seiki Kabushiki Ka.iaha during the oocupation, that he fought a.t 
Ba.ta.an, we.a captured am released on 3 August 1942. From August to 
December 1942, he was in a. hospital and when he had recuperated he sold 
his house and engaged in the business of buying and selling rioe alld 
clothes. He was thus engaged until the liberation. On 21 October 1946, 
he was called am "investigated" by the Inspect~r General (R. 20). 

The defense beini unable to produce a.n alleged witness named Joaquin 
Ame.torio, there was reoeived in evidence a.n unsworn statement allegedly· 
made by Amatorio to the effect "that he first met Ca.ba.d.ing in July 1942, 
that they becamo pe.rtnera in a business in rice, vegetables, eto., worked 
together until September· 1944a that he i;lad not seen Jose Caba.ding sine• 
that time, that they worked during the d&y a.a partners separating only a.t 
night" (R. 21). 

No further material evidenoe was presented. 

5. Speoification 2 alleges that the a.ooused did 

(a) "At Camp O'Donnell, Tarlao, n (b) •on or a.bout 21 Ootober 
.194'611 (o} "knowingly make a false offioia.l sta.tement under oath 
before Major August F Ka.pp, Inspector General, •••, an officer 
duly authorized to administer oaths during an investigation in 
a question and answer sworn testimony11 

, ••• {d) ''which Second 
Lieutenant Jose Caba.ding, actually knew that his statement wu 
in fa.ct untrue.• 

This specification ia laid under Article of War 96. It is obvious tha.t the 
date the statement was made, and the status of aocuaed on such date a.re im
portant in establishing that the oourt-martia.l had jurisdiction of the of
fence. The st,atement of accused that he wu investigated by the Division 
Inspector General on 21 October 1946 appears to establish the date in ques
tion and the record shows· that accused was an officer in the United Sta.tea 
Army on such date. The evidence indicates that the report of the Inspector 
General's investigation was before the oourt and was identified by l;fajor 
Kapp. However, the procedure followed in allowing the trial judge a.dvooate 
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to read therefrom a.nd ma.ke certain obaerntions concerning same, without 
properly introducing the report in evidence transgreues the best evidence 
rule. This report ot investigation was the best evidence of what question, 
were asked and the replies thereto (see pa.r. 11~, MCM, 1928, P• 118). In
asmuch as no objection wu interposed by the defenae we conolude that the 
requirements of the rule 'Were thereby waived (CM 203259, Gould, 7 BR 49, 74J 
CM 271153, Karaa.noff, 46 BR 61,67J Cl{ 314746, Ge.rtinkle).-

In his sworn testimoey before the court-martial the accused auerted 
that he did not, during the Japanese oocupation of the Philippines, work 
for the Japa.nese firm. Seikiu.n Seiki Ka.bushiki Kaisha. Four witneuea lliho 
testified that they had been employed by the firm during the occupation, 
a pay roll clerk, two watchmen and a timekeeper testified that accused did 
work for the firm as a watchman for at least several months during the 
period of the Japanese oocupation. The reoorda of the firm had been 
destroyed. An issue of fact WU.therefore presented which WU peouliarly 
within the provinoe of the court to decide. The adequacy of the proof to 
aupport the court'• findings 1a beyolld question. Counsel for the defenu 
haa filed a brief' which baa been ·given careful oonaideration. Much of 
the argument therein relates to Sp~cifioation 1 of' the charge. Inasmuch 
u the finding of guilty of this apecif'ioation wa.1 diaapproved by the 
reviewing authority no discuuion regarding the ame ia necesaary. It ia 
contended that in view of the tact that the record shows accused was aworn 
by the Divi'sion Inapeotor General before making the alleged !'alee statements, 
the offense described ii perjury u denounced by Article of' 't)ar 93 rather 
than false swearing in violation of Article of War 95. This contention is 
patently without merit. Even it it be oonoeded that the aot denounced oon
atitutea perjury within the meuillg of Artiol• ot lrar 9S, it would also be 
a violation of .lrtiole ot lfar 96 u being oonduot unbecoming a.n ottioer t.nd 
gentleman. There 11 ample authority whereby miaoonduot ot officers 11 de
nounced Ulld.er a. specified Artiole ot War and in addition thereto,. the same 
misconduct ia denounced a.a being in viola.tion of Artiole of Wa.r 95. J.ocuaed 
oannot oompla.1n that he waa oonTioted ot Tiolating Artiole of Wa.r-96 and 
not tried for a. viola.t).on of Article of War 93, or Artiole or War 96 1 the 
offen,ea being considered entirely separate (1tRai v. Henkes, 275 Fed. 108J 
App. 1, MCM, 1928, P• 224J CM 281663J Hindmaro, 2 BR (E'fo) 223,229). 

The record revea.11 t~at the cmrge1 in thia•ca.ae were not referred to 
the atatt judg• advooate tor conaidere.tion and a.dvice before trial a.a 1a 
direoted in Artiole ot Wa.r 70. J.lthough such procedure 1• irregular, it 11 
not auoh error u invalida.tea the prooeedinga. It has been consistently 
held that the requirement referred to 1a directory only and not ma.ndatory 
so u to &f'feot the juriadiotion ot the OO'lll"'t (CM 229"77, Flor!, ;17 BR 149,
163). · _ · · · , · 

. . . 

· s. _lrar Depa.rtment- reooru abow tha-t; thi1 ·ottioer ii 29 yea.rs ot a.ge 
and-.... oammi111one4 a 1eoon4 lieutena.nt,· FA, AtB, on Zl July 1946. No 
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effioieno;r report, are available. Tm oha.rge sheet shows prior enlisted 
aenioe in tha Philippine Soouta trom 3 Jul;r 1934, including the period of 
Jai.pane1e oooupation. 

7. The oourt wu legally constituted and had jurisdiction over the 
aoeuaed e.nd of the offense. No errors injuriously affecting the s_ubetan
tial rights of the acoW1ed were committed during the trial. The Board of 
Renn is of the opinion tha.t tha record ot trial is legally sufficient 
to support the finding• of guilty &lld the aentenoe and to warrant oonfirmation 
of the sentence. Diam!aaal 11 mandatory upon oonviotion ot a. violation of 
Artiole ot War 95. 

tLl ¼, ~ Ju~e Advoo•te 

eu/Ad,) !.)l'.)S~, Judge .Advooato 

.~~ , Judge .Advooate 
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JAGX • CM 319700 lat Ind 

WI>. JAGO. Wuhingtan 25, D. C. 

TOI The Under Seoretary ot War 

1. Pur1uant to Exeoutin Order No. 9556.da.ted 26 Ml.y 1945, t}J.ere 
a.re tra..namitted herewith for your a.otion the reoord of tria.l a.nd. the 
opinion of the Boa.rd ~ Review in the oaH of Second Lieutena.nt Jou 
Ca.bading (0-1896751), Infantry'. · 

2. Upon tria.l by genera.! oourt-ma.rtia.l thi• offioer wa.1 tound guilty 
of 1igning a.n a.ftidavit to Fir1t Ueutenant Richard S. Ribner, AGD, 1ta.t1Jlg 
·that during th9 Japane.. oocupa.tion or the Philippine Illand1 he wu nenr 
employed bJ' a Japaneae owned or controlled firm., which 1tatement he knew 
to be fa.lie (Speo. l); and ot lr:nowingly malcing a ta.lie official 1tatement 
under oath to l4ajor Auguat F. Kapp, Inapeotor General. 12th Infantr7 Divilion, 
during an 1nve1tigation wh9re1n he 1tated "that during the Japa.neH oooupa
tion of the Philippine I1luid1 he had never heard.of, nor been employed b7 
the Seild.11.n Seiki K&buahild. Kailha, a Japanese controlled tini. Both 
1peoifioation1 nre laid under the 95th Article of War. He wu aentenoed 
to be di1mia1ed the ••mo• am to forfeit all pay and a.llowanoei due or·to 
beoome due. ?he reviewing authori't7 di1apprond the finding of guilty' ot 
Speoitication 1, approved onl7 ao muoh of the 1entenoe u provided tor d11• 
mi• ad and forwarded the reoord tor aotion umer Article of Wu ,a. 

3. A aumma.ey of the evidenoe may be found in the aoocmp~ng opinion 
,of the Board of Review. I oonour in the opinion of the Board that the reoord 
of trial is legally 1utfioient to 1upport the finding, of guilty and the aen
tenoe a1 approved by' the reviewing authority and to warrant oonfirmation ot 
the· aentenoe. 

During the oourae of an iDT..tigation being oonduoted by' Major Augu.at 
r. Kapp, Inspeotor General, 12th Infantry Diviaion, the aoouaed, who had 
been adviled of h11 right, and wa.1 duly. aworn. wu queationed &lid made 
respon.8e thereto u follow11 

•q. . During the period ot the Ja.paneae oooupatioJl, did you 
ever hear ot the Seld.aan Seiko Kabuahild. Kaila t 

.A.. lo, Sir. 

•Q. Were you enr employed by the firm which I reterrecl to 
in the lut que1tiont 

A. No, Sir.• 

· A pay roll olerk, three watohmen am a timekeeper who were employed b7 the 
Japan••• firm during the oooupation of the i1land1 te1t1tied tl'lat they lmew 
the aoouaed and that he waa in faot employed by Seild.aan Seiki Xabu1hild. 

Ka.Uh& a.a a watohma.n for 1enral :mo~tha during the Jt.paneae oooupation. The 

e 
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a tora ot 1.otio~-~1 

L.r::L.llll&a s:. GREEN' 

etteot the 

1.oouaecl tHtitied. 1.t tlw tri&l and denied 1uoh employment. 1t&ting that he 
wu engaged. in ped.d.ling rioe and. olothea during auoh period ·ot oooup1.t1cm.. 

I reo011111.end that the actenoe u 1.pproved by the reviewing 1.ut.Jiorit,' 
be oonfil":Md. and. ordered moated.. 

,. Inoloaecl ia 
toregoing No<1m1eJ:Jd&ticm. ahoulcl it 

CK 319700 

. 2. I110la 
l. Reoorcl ot trial Kt.jor Oenen.l 

· z. Fora Qt 1.otion 1'he . .7udge .&4TO0&te Oenera.1 ---------~--------
Co.c.M.o. 174, 20Ma11947)• 
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WAR DEPARTMENT ' 
(31)In the Ot'f'ioe ot The Judge .Advocate General 

Wa..ah113gton 25, D.c. 

JAGK • CK 319719 

8 MAY 1947 
UJII!ED STA.TBS ) THIRD. UliITm suns ilKY 

Te ~ Trial by G.c.v., oonvened at Heidel
) berg, Germ.Jl',T, 220otober 1946. 1'0 

Private JAMES DllOli (33876217), )) be hanged by the neok until dee.d. 
428th Quartermaater Truok 
Compa.ey ) 

--------..~-----------..------......OPIHIOll ot the BOABD OF REVnJf 
SILVERS, lfoAFEE and ACKROID, Judge .A.dTooatea __....___,_____________~---~-

1. The reoord ot trial in the cue ot the aoldier named 1.boft hu been 
e.xa.mined by the Board ot ReTiew am the Board aul:mdta this, ita opinion, to 
Th$ -Jw.ge Ad.vooate Genera.I. 

2. The acouaed wu tried upon tho tolloiring charges and apeoitioationa a 

CHARGE Ia Violation ot the 92nd. Article ot War. 

Speoiticationa In that Prhate Ja,M• Dixon, 428th Quartermaater 
Truok Company- did, at Ketaoh, Ge~ on or about 20 Mt.rob 
1946, forcibly and telonioualy, against her will, ha~• oarna.l 
knowledge ot Hedwig Kempter. 

CHA.BGE Ila Violation of the 69th Artiole of War. 

Speoifioa.tion la In th&t Prhate Jamea Dixon, •••, having been 
duly plaoed in co.ntinement in the Third .Arrq Stockade, :Ma.nnehim, 
Ge~ on or about 30 llaroh 1946, did, at :Mannheim, Ge?"JmUV 
on or about H July 1946 eaoape trom aaid contin~t before 
he wu aet &t libert;y by proper 1.uthorit,. 

Speoitioation 2a In tba.t Print• James Dix01D, ..., having been 
dul7 plaoed in oontineau:xt in a Mill ta..ry Pollo• .Ambulance cm or 
a.bout 8 Aug1.111t 1946 tor tnnaportation tram. the Hi.nth Infantry 
Division Stooka.de to the third J.nq Stockade, under a.rmed guard. 
did. at J.laulbronn, Ge~ on or about 8 .&.ugu.at 1946 eaoape tro:a 
said oontihement before h• wu set at liberty by proper 1.uthorit,. 

CHARGE Illa Violation ot the 9Zrd Artiol• ot War. 

Speoitioa.tion la In that Prin.te Juiea Dix=• •••, did, in oon
junotion with Printe Hen17 ll. Joma, 660th Quartenauter Truok 
Comp~ at Maulbrozm, Ge~ on or about 8 August 1946, by' 
toroe aAd Tiolenoe and by putting him in tear. teloniowsly 

http:Stooka.de
http:Compa.ey


(32) 

take, ateal, am oa.rr'7 &Wa7 trom the person ot T/6 William 
YoDona.ld one (1) Curreno7 Control Book. 2150 Allied Marke, 
one (1) PX Ration Card, ozu, (1) 'W&llet, one (1) Set Dog 
Tag•, one (1) aet keya, one (l) p&ir CJ> trouaen, one (1) 
Cl) ah1r1;, ozw (1) ETO Ja.aket, one (1) neoktie all of a. nlm 
ot over $60.00 properl7 ot uid. 'l/6 1111,lia.m A• lioDona.ld.. 

Speoifioe.ti~ 2a In that PriT&te Jam.ea Dixon, 428th Qu&rtermaater 
Truck Compai:,;y, did, in ool2junotion with Print• Heney K. Jon.., 
660th Quartermater Truolc Company- e.t :Maulbronn, GermaIJ¥ on or 
a.bout 8 Auguat 1946, by toroe and "dolenoe and by putting h1a 
ill tear,_ telonioud,7 take, •teal, am oa.rry a.way trom. the per1cm 
ot Private Firat Clue Adam W'. Stiolc:le)r 1000 .Allied Mu-b, 
$316.00 Postal llona7 Order•, ODIi (1) pair a:> trouaera, cae (1) 
bkb1 ahirt, one (1) ETO Jaoket, one (l) fountain pea, one (l) 
Wallet, one (1) PX h.tion Card, one (1) Driver• Permit, ou (1) 
Dog tag, ou (1) Currency Control Book all ot & w.lue ot owr 
*50.00 property ot l.&id. .A.daa w. Stiokney, Jr, 

8peo1.t1oation 31 I:u that Private- James Dixon, •••, did, 1:u oon.-
' junotion with Print• .Heney ll. Jones, 66oth Quart•raa1ter 1'ruok 

Comp11n7 at laulbromi, Ge~ on or about 8 August 1946, b;r 
toroe and violenoe and by putting him in tear,, telonio.uaq 

· t&ke, ,teal and o&rT)" u,1.7 tram the pNsenoo ot Private 11.rat 
Clua i.dam if. Stioll::nq a 45 oaliber autOJU.tio pistol aJXl a s/• 
ton ambulanoe truok, the property ot the thi.ted StatH, value 
ot over $50.00. 

Be pleaded not guilq to Charge I and ita 1peoitioation. but guilty to all 
other ohargea &Dd apeoifioatiou exoept Speo1tioat1on. 3 ot Charge III. Be 
1rU found gullt7 ot all obargea and 1peo1tio1.tione with the tollCllll'iDg modi• 
t1oa.tiou a ' 

•ot Speoit1oat10D l, C2large Illa Gullv, aoept. the word.a 
'One PX ra.tion ca.rd• and. •One neoktie' J ot the exoepted word•, 
Jiot Gu1lt7. . 

9 0f Speoitioation 2,, 'Charge III, u amended by a rulillg ot 
the oouns in open aeaaion ~ adding the word.a, '.And a •s oallb•r 
autc:.a.tio piatol, and a 3/• ton am.bulanoe truck, the propert7 ot 
the lbitecl Sw.tea, value ot onr j50.oo.•1 Guilt)", exo91>t the 
word.a •Om P% ration oard, • •one d.rinr'• permit,• and •one ourrenoy 
ooDtrol book• 1 ot the exoepted word.a Bot OuilV • • 

By ap•..am, Speo~ioation 2•. Ch&rge III, bad been amended b7 adding theNtot 
•.And a 45 oaliber auto-.tio pistol. a:ud a S/4. ton. ambul1.11oe truck. the prop
•rl7 ot the United ·StatH, value ot OTff 460.009 and exoepting theretrca 
-th• word.a •0ae PX ration oard., • •one dr1nr' 1 pendt, • and •one ourreD07 
oontrol book.• A.oouaed. pleade,4 guilv to the amended. .apeoitioation. 

a 
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Specification S of Cha.rge III wu thereupon el1m:b2ated froa oomider&tion. 
'l'be word.a •n ration oarcl, • &Xld •one necktie• were exoepted b'OJA the 
findings of guilty- ot Speoif'-Qa.tion 1, Charge III. No evidence ot prniom 
oonviction1 wu introduoed. The &ocu,ed wu Hntenoed to be hangecl 'b7 
the neok until dead,. the. re'rl.fting authority approTed. the 1entenoe but 
reoommended ·tht.t it be oommuted to d11honorable diaoh&rg•, total torteitv.. 
am oontinem.ent at hard labor tor forty 7ear1 azi.d forwarded the reoord ot 
trial-tor,&otion umer A.rtiole ot 1l&r ,a.

. -~ ' 

a. ErldenM for the Pro1eoution 
0 

Sp~911'ioation and Cha.rge I 

.Frau Hedwig Kempter, Sohwetdnger1truH 52, X.toh, Ge~, &ge SS, 
and weighing 96 pounds, & witDeu for the proHcution identified herself 
u a. housewife whoae husband had beep lcilled during the war. At &bout 
1400 hours, on 20 M!Lrch 1946, u 1he wu riding her bicycle a.long ~ ro&c1 
from Ketoh toward Bruehl, Ge~, a U.S. J.:n:v truck onrtoolc her and u 
it pused she wu struck on the left arm by a pa.rt of the truolc and fell 
from her bicycle to the grass on the right side of the road. She wu not 
eerioualy injured and a German named Soha.efer, who 11nd nearby and who ,..,, 
the incident, ca.mi, to her &id and bandaged' her hand.. 'l'he drinr of the truolc 
which 1truolc her, whom abe identified. u being the a.oouaed, atopped the truck 
a short diatmoe beyond the place. where 1be was 1truok, turned the truck around. 
alXl came back to her in.dating tha.t he 1hould take her to a dootor. She pro• 
tested that 1he did not need a dootor, that IM,r injuri.. were miJlor am that 
1he did not want to go with him. Jlr. Soh&efer then 1tated, ~. it he wanta 

. to bring you to the dootor 7ou oan go with hia• and while he wu 1peu::1J:lg, 
the a.aoiaed lifted her into the truck and drow off ton.rd Xetoh a.nd Speyer
(R. 15). Fra.u Kempter stated that, •1 told hill that the doctor wu in 
Ketch, and he 1aid to me he ha.d to bring ae dOWD to Stuttgart.• She did 
not wan1; to go to Stuttgart alld he told her that ehe would 'be b&olr: b7 •s 
o• oloclc. 11 She began. to weep and aa 1omeone pu1ed on a bicycle she oried. 
out tor help but acouaed 1truolc her in the faoe ~ proceeded on ton.rd 
Speyer and took her into the wood,, where the w1 tDHI te1titied the follow• 
ing ocourred1 

•.l.. He, then atopped in the wood.a and got out of the oar, am 
I too let"\ the ou - toolc 'ST haDdb&g and lett the o~. 

"Q. Where ..... ~• t 
. ~A. In the wood.a, and while I got out ot the oar m wu 1tandJ.ng 

before the doorJ he had alread7 h11 pant, open aJMl I oo\1,ld He h11 
male orga.n, and he told ae in broken Gera&ll, •tou do that and theu 
7ou go hc:aeJ it 7ou dou't do tb&t you will die.• I ru .,..y and 
he ran att.r • and oaught • am-when he got• he slapped ST taoe. 
And when I wu lying on the ground be thrff' hilm•lt on top ot • 
and ._. oho1d.ng ~. I realized that I could defend JIIJ"'Hlt :DO longer 
and couldn't go on atruggling and then he 1aid, •tea, then 7ou. oa.n 
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go home.' I couldn't do aeything el1e1 I a&id, 'Yea• in order to 
get home then. Xhen he took me into the oar and I had to lie down 
on the aeat alld then he used me. 

"Q. rfha.t do ;you mean, he uaed youf 
"A. lie had interoourae with me. 
"Q. Ylaa thi's the tint time he had interoo\U"H with youf 
•A. Yea. 
"Q. Will you tell exactly whl.t went onf · 
•A. I had to t&ke hia male org&n into ~ ·IIOuth •••" (R.16) 

After the pa.rtiea had returned to the truok i'ra.u Kempter teatifted th&t 
th9 tollotring ooc\U"red1 

•Q. Jllolr you at&ted before that 7ou got in the truok &Dd he bt.4 
i:aterooune With you. Will ;you 'bell exactly wht.t bappe»d troa tbl.t 
tiae onf 

•A. At tirat I had to lie dom in the oa.r, then I b&.4 to tab ott 
711¥ pant.a I wun•t well tha.t day, I re&l.17 didn't want to ban iater• 
oourae with him. Then he al&pped ,q-ta.oe again all ot a a\144q. Bl 
at.id I bad to t&lce ott all ..,. olothea J I &gt.in retuHd lNt I bad to 
do 1 t. I had to tab ott all Jll7 olothea •. He alao had taken ott hi• 
panta. He bad interoourae with me, and then I ha4 to tab ••• 

IIQ. You aq 70u had interoourH with hia. Just wha.11 bappeAM, 
halrf : . 

· •A. Be put his male organ into rq thl.&l• organ.. 
"Q. Go ahead nc:.. 
!A. And then -I told him I ba.d to go hou, I 'W'&llted to g9 bau. 

He told me it he had tiniahed I oould go home, am it it would take· 
until eleT«n o'o~ook in tm Di~ I oouldn't go hetore elnan o'olook 
in the night. 

"Q. Did he jmt ban interoourH with 7ou onoef 
".'A. llo, unnl ta•• (R. 11). . . ' ' 

J.t about 1800 hour• the aoouHd returned rith ft-au Kempter to 1lbe rNid.enoe 
ot Arthur Soh&eter in Bruehl where the wcman bad left her bi070le. ~ thq 
nre drirlng ba.olc aoouaed told the woman th&t he would bl'i.Dg her 100 poauda 
ot aup.r. Jlhen'the7 &rriftd at the Soh&eter hcae Frau ~r 11;a.ted '1la11 · 
•he wu oeyiJl& a.nd Zoeport.d that aoouaed bad 110t tab21 her to a dootor, ba 
bad ta.ken her into tbe wood.a. J.ti;er aooue4 had gom aht went, to her 111-
ter' a boa• in Katoh aD4 lo0&t•d a dootor (R. 19). · · · 

On oroaa-exuJ.nation the 0.nl&ll Woaul at.awd that a.ooued'• -.mier ot 
driTing the truolc aDd the odor on bia brea.t.b. led her to bellen that Ilia wu 
in:torloated, that he,.... ~ armd, t!lat he 1pob 'brclcen Germt.n am duri.llc 
the afternoon he ala.,ped her tour or tiw 111••• Ba bad 110t cinn her ti. 
auga.r whioh he mntion94. Uter au h.ri4 Hound a docnOI' in X.toh i.-
41J'eoted her to wai11 a t• 4qa tor an a:uaizat1on 4• to the tao1; --11 au 
wu :aenatruati.Dg (R. 20-28). · 
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J.rthur Schaefer, Robrhoeforstraue 14, Bruehl, Germany, testified th&t -
in the llmiddle of Ma.roh• he aaw Frau Kempter riding her bicycle from Ketch 
to Bruehl when ahe W'IIA atruok on the left elbow by the truck whioh &couaed. 
wu driving. 'When he went to the aoene of the aooident the acouaed told. 
him to take the bicycle am that ht (accuaed.) "wu going to bring the woman 
to the dootor.• He took the bicycle to hi• house and about "lix or halt 
paat dx o'clock, when I just had changed '111V dreaa he came with the wom,.n. 
The woman entered the house and wu orying hard and told me ahe wun.'t taken 
to the doctor, that he had ta.ken her to another plaoe, am then I wdnt 
away-." The witness further atated that when ahe returned. •her hand wu 
the aame way bandaged u I had done it. I had bandaged the hand bei'oreJ 
it hadn't changed.• {R. 28). On orosa-examination Mr. Schaefer asserted 
that the woman did not want to go with accused and atated, •Oh, it ia not 
10 badJ I don't want to go to a doctor• but that accuaed "helped• her into 
the truck and aaid, "Doetor and Ketch." Aa ahe rode away in the truck he 
did not notice &n1' struggle but Frau Kempter w u crying. llhen ahe returned 
he did DOt notice an:, diaarrangeant ot her clothing but ahe waa very excited 
and he left the house (R. 29-30)~ Schaefer did not know a.rq rea.aon wcy the 
truck hit the woman on her bicycle. The highn.y was •normal" and he only 
aaw a wagon about 300 :meter• inA-ont of the wanan {R. 32). 

Specification 1, Cm.rge II 

Captain Edrard. L. Muhm, ClifP, Commending Officer of the Third U.S. ~ 
Stoolcade at Mannheim, O.rma.n;y, identified the accuaed a.a havill{; been a 
prisoner in hi• stoclcade prior to 1' July 1946 and stated th&t on such 
da.te he escaped contiD8lDllnt. There wu identified by Captain Muhm and 
received in evidenoe u Proaecution Exh1bit 1 an axtra.ot · oopy of' the stoolc
ade morning report of H Jul7 1946 with entry thereon showing aoouaed in ea• 
cape (R. 1~ ). 

Speoitioation 2, Charge II, am·Specit1oationa 1 and 2, Cha.rge III 

Printe Firat Clue A.dam w. Stioknq and Technician Fifth Grade Williaa 
MoDonald, both of tba 9th Divilion Mil11.arJ' Polio• c~, Augsburg, Ge~, 
identified the a.oouaecl u a milit&r7 priaonez- 1rho, with a.nother priaoner 
named Jona., they wre directed on 8 .w.guat 1946 to transport tram Augsburg 
to l&am1heiae Germa.JV• Jr.a thq proceeded in a Government truck {ambula.noe) 
toward liumheia, and a~ the outaldrt1 ot Youlbroim., the aoouaed •grabbed• 
Stiotn.ey, the drinr, &.Dd dia&J."Md him of hia 46-oaliber piatol, while Jones 
struck Ml>Donald OJl tbl head or neolc and relined him ot both hia carbine and 
45-oaliber pistol. Jon.ea thereupon toolc control ot the truck while aoouaed 
held a oocked pistol on Stiolcnq and YaDona.ld. The truck WIL8 drinn into 

. a remote wooded area where aooua-4 a.m Jon• diaao\mted, forced Stickney 
and lloDonald to undr••• to their 1horta and boot• and then at gun'• point 
the7 tied. Stiokney' am MoDoDl.l.d· ea.ob to a tree. Aocuaed and Jone• thereupon 
gathered together the olothea ot their captiTea, kept their weapons, returned. 
to the truck and dron away-. 1'he olothea ta.ken tram lloDoD&ld consiated of 
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a pair of OD trouser•, a ahirt. and an ETO jacket and contained among other 
itema of personal property a currenoy oontrol book, a wallet, 2150 Allied 
lll&rka, a aet of dog ta.gs and a set of keya. The olothes ta.ken tram. Stickney 
consisted of a p&ir of OD trou.sers, shirt and ETO jaoket and oontained amo~ 
other items of personal property one wallet, 1000 Allied ma.rb,, $315.00 
in poata.l mone7 ordera, a fountain pen and a aet ot dog tags (R. Z3-37, 
38-40). 

For the detenae 

After being duly advised of hia testimonial rights, the a.oouaed •l•owcl 
to be sworn u a witneaa in his defenae. He stated that he had been in the 
Anr;y a.bout two and one-halt 7eara, all of whioh time had been 1pent oTer• 
aeu exoepting a bout four -.ontha. He had bee,11 married. ond bad a wit• and 
t.-o o hildren. He weighed about 135 pound.a and wu tin 1'aet 2-1/2 inobH 
tall. In the afternoon ot 20 March 1946 he left the houae ot a German 
named Werk in Ketoh and at about "2 o 'olook• u he ~drhiDC a truok to
ward Bruehl to aee some aoldiera that he lcnlnr, he oame 'Upon a -...,on u4 a 
woan on a bicyole. 111 They were in the middle of the road and the ~ wu 
holdi:og on the aide of the wagon and talking to the llWl driTing the borae 
and wagon. A. he puaed, the body ot hia truck •bruahedn the wagon. Alter 
pauing he turned around and aa.k:ed the woman if he hit her. She aaid no 
and then ahe •tell. n Ythen he lifted up the nrag" he noticed that her hand 
kept on bleeding. Be &eked her if she wanted to go to a doctor and.aha 
ea.id •yea." Aocuaed 1tated tha.t "I helped her in the truck and I took her 
- I wu going ••• • (R. 43). When they arrived in Ketoh aoouud testified 
that he turned down a road goi:tl& to Hohenheiln and aa they rode along Frau 
Kempter told him aha did not want to go to a dootor and asked him for oanq 
and oige.rettea. He gave her a. cigarette a.lld u ahe amoked. ahe a.eked him it 
he kn811r a soldier named. John. She stated that John had given her sugar for 
"Du nich1a wiaaen" and •atarted laughing. 11 She told him about vui,oua •oom
rades" who had given her sugar. 10Dtimea 25 pound,, 1ometime1 50 pound, 
am 100 pound.a. He then auggeated that she deep with him in exchange tor 
auga.r. She replied, •No, ahe had to aee her darling today, but that the 
next night. that wu Xhuraday night, I ,.... auppoeed to meet her ail the road• 
house, aome Ra.thaua or beer join.t in Ketoh; ···I ,tarts the motor up and goes 
on dawn the road. She iln't talking about her ha.nd acymore." When he re
turned her to the houae in Bruehl a man oame to the door and atarted •railing · 
Caln"' right aay. The man asked a.oouaed hi• ~e &Dd he replied• •i.o. • Be 
then got in the truok and left the plaoe. Accused oontended that he did no1; 
go into a:ay woods w1 th Frau Kempter beoa.uH "there ..,. no wood• to go into, 
there wu a houae right there. 11 He did not keep ~ date with her the next 
day beoa.uae he had a traulein. On orou-examination the accuaed wu uked. . 
why he did not atop the truok in Ketoh. He replie4 that he did no._ know 
~ dootor in Xetoh~ When asked it he bad not ata.ted that th.re nre u 
wo~ "dCIWll there• the aoo\llecl replied, -Well, there ia aoae tr... t.laag tu 
rinr on the right hand aid• going down but there 1a alao a road there up 
on & b&nltJ the.re 1• a bank along the road" (R. 4S-.6).

' ' 
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Arter turning the truck around and pauing through Ketch he noticed. 
•a clock and the time ,ru 1550. • He returned. to Bruehl about 45 minutea 
later. The distance f'rom the two towm wu ._ybe taro or three ld.lometera• 
and the flace where he •turned.• the truck wu about dx or aeven ld.lcmeter1. 
Be wa.a sure he e.rri ved. baok at the houae where he piobd up 1.he woman. at 
•quarter ot tour• (R. 47-48). Aocuud auerted that both Frau Kempter 
a.nd Herr Sohaeter were •171ng on the wit.nee, 1tand. • •11e aqa he wu on 
the ro&d. and he oame offr and bandaged up th11 woman'• band. Hobo~ ban• 
d&G•d that woman'• hand. He waan 1t on the 100• unleH he wu the man in 
the wagon and the man in tbl wagon didn't get "out of the wagcm• (R. 48 ). 

llo turtlwr m.terit.l erldenoe wu pr••enW. 

6. The plea.a ot guilty' to Charges II am III .and. the 1peoifioation1 
thereto together with the und11puted evidenoe e1tabl11hing the ottemea al
leged render unneofflt.l')" a further diaoudon or theH ottenH1. The deteue 
mond that Speoitioation S ot Charge III be 1trioken aa rlolating the rule 
agt.imt unreasonable aultiplioation ot •ohargea• (l!CM. 1928, par. 27, P• 17). 
The oourt overruled the motion but later in the trial and by ooneent ot the 
pa.rt1e1 Speoitioation 2 wu a.mended. to inolude 1.he property' alleged to ban 
been toroibly taken fl-om Pri~t• Fir1t Clua Stiokney 1n Speoitioation S, 
and thi1 1peoitioat1on wu 1trioken f'rm tbl plea.ding,. The a.ooueed wu 
then uked. h'-"' he ple&d.ed to Speoitioa.tion 2 u amended and he replied that 
he ple&d.ed guilt7 to the 1peoitioation aa a.meDded (R. 41). Thia prooedure 
wu irregula.r but inasmuch u it wu a.ooomplilhed. by a.greement and the au
thori&ed puni1hment W&..I in no :mam:11tr atteoted. no prejudioi&l error could 
reault thereby. 

In her teetimo~ oonoenii111 the alleged oarnal knowledge by- a.oouaed. 
tlw witneaa atated th&t ahe •had• to take hi• male organ into her mouth. 
De.feme oowiael n.gorously oontemed that th11 teat~ wu highly- preju
dicial. -.. ot 1uoh a nature u to inflame the ainda ot the oourt, &Dd in• 
umuoh u the a.ooued wu not 9harged with 1odom;y thia mden.oe 1hould be 
atricken trca the reoord.. !he oourt onrruled the motion. 'the ruling ot 
tha court in th11 rega.rd cannot be 1uooe11tully attacked. .Admittedly. u 
& general rule, upon the trial ot & criminal oaee. evidenoe ot the oommia
aion ot other indepement orimee by the defendant 11 inadmiuible to ahow 
either guilt or tha.t the de.fend.ant would be likely to commit the ori.me tor 
whioh he ii charged nen though it· 11 a orime ot the 1am.e character (Wharton'• 
Criminal E'rl.denoe, Vol. I. 7th Ed•• 1eo. M3. P• ,83}. · Hawewr there a.re 
ma.n, well reoognheci exoeptiona to this rule. In criminal aotion.s inTOlTi,.ng 
a:iq ot the oriD11 knOllnl u •aexua.1 ottemea• en.denoe ot other oloael;y re
lated criminal a.ote ht.I been ffey liber&lly permitted tor a reuon peculiar 
to those ori.mea. Thi reuon ii a.ptly- atated by the Supreme Court ot Del&• 
ware in~ v. Clough (35 Del. 1'OJ 133' Atl. 21~) u tollona 

11 :rhia exception to the general rule ii founded not 10 muoh 
upon the delire to 1how the intent with which the ofteme alleged 
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in the indictment wu oommitted, but more upon a broader ground 
of ah9wing aexua.l inclination or lusttul diapodtion ot the 
defendant toward the prosecuting witness, and mald.n~ it more 
probable that the offense chArged we.a committed.". (Wharton'• 
Criminal Evidence. Vol. r,.aeo. 356, P• 537J 27 A.L.R. 351J 22 c.J.s. 
ll68J also lCM, 1928, par. 1122,). 

1'he testimony ot the W'Clll&ll, Hedwig .Kempter; 1.f believed, lea.TH no 
reuonable doubt that on the afternoon of 20 Ma.rob 1946 ahe wu, under 
pretense ot being t&.lcen to a doctor, toro!b!;y and a.gain.st her will ca.uaed 
by the aocuaed to ride with him into a. ..-coded area. near Ketch, Genzia.ey, 
where she we.a compelled to diarobe and engage in 1uua.l relations with 
him. When it became a.ppa.rent to her tha.t the aoouaed wu not ta.ki.111 her 
to a. doctor she cried out attempting to attract the attention ot apu1ing 
bioyolist, but wu dapped in the ta.oe and reatrained by the accused. When 
th•y rea.ohed the wooda am had diamounted from the truck abe attempted. to 
t'lee but he caught her and again slapped and choked her. It wu then that 
•he rea.lhed the futili t;y ot' 11atruggling11 and,in her own language, "I 
couldn't do ~hing elae. 11 A. woman ot 1111&11 atature and weighing 96 
pound.I finding heraelt' in oiroumata.ncea u •hown in thi• cue could not 
reaaonabl;y be expected to 9tfer great peydoa.l reailtanoe. Am it,be
oauae of tear or trulty on the pa.rt-of thl wOm&A, it wa.a not neoe&•U'J" 
tor the aoouaed to exeroi•• great tore• to onrcome her reaiate.noe it 1• 
none the leaa rape it ahe did not in faot oonaent (MCM. 1928, par. 149bJ 
'4 .Aa. Jv.r., aeo. 6, P• ~5J CK 298362, Sw&in~ 28 EIR (E'l'O), 251,266J c'Jl 
261867, Sctymour, 2 BR (A-P), 1~, 28J CM '!IMS, !!,!!!)• 

Th.Lt the WOm&n •aid "Yea• um.er dureu ot being held oaptin, ot beiJI& 
ohoked and alapped ia not. such consent u negatiTH rape. U auoh were the 
law, the oulprit could hold a. bayonet to a woma.n'• breut am exact trom. 
her the word •yea," accomplbh hie nefarious design and go aoquit. Consent, 
in order to be a defenae, must be a consent not dominated or oontrolled lJ7 
·tear (Roberson'• New Kentucq Criainal Law and Procedure, eeo. M9, p. T~). 
· .A.oouaed' • teatimoey regarding his rela.tiona with the woman is both contra
dictory and fantastic. He testified that ho uked the woma.n if 1he wanted 
to go to a. doctor and that ahe la.id, 0 Yea." On oroaa•examination he ata.ted 
that ahe did not aay ahe wanted to go to a dootor, but 11aoted 11 like ahe did. 
On .f'Urther orou-exudnation, he stated, 11She did not say she didn't want 
to go to a dootor. 11 U aocua ed 1 1 • tory that thia woman ,ra,a one ot eu7 
Tirtue, selling the ta.vor• ot her body tor augar and attempting to -.Jee a 
date with him is true, it is •trange that she would oey out or :make aoouea-
111on against him. It is not hinted tha.t a.ny benefit oould a.ocrue to her 
by Tirtue of auoh alleged talae a.oouaa.tion. .And age.in ·he avers that hie 
purpose wu to_ take her to a doctor in Stuttgart, al though the record 
ahowa he nenrwen_t to •uoh a. pla.oe. He went to Ketch, but did not know 
·a.oy doctor a.t Ketch and kept on drh'ing. He did not keep an;y date w1 th 
her because he a.lrea.dy had a traulein. 

The oourt-martia.l by its findings ujeoted aoouaed'• testimony in 
denial that he had sexual relations with the woman, and, inuauch u •• 
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are permitted to weigh the evidenoe in this type ot oe.se, we likewiae r•
jeot it. Vie believe that his oa.rnal knowledge ot Hedwig Kempter wu ao
oomplished by toroe and putting her in fee.r. Should it be conoeded that 
thie woman, who we.a the wite ot a deceased German 1old4er, wu & common 
ba.rlot, the offenee ot rape could yet be, alld undoubtedly was, oommitted 
upon her. A.a wu 1tated in CM 278700, Powell, 13 BR(E'l'0),111,"a prosti
tute ha.a the right to preserve tho aanotity ot her per1on when she eleota.• 
The teatimon;y ot tne woma.n is corroborated by that ot Arthur Sohaeter who 
•aw her being lifted into the truok by the aoouaed and who obeerved 'her 
exoited and al.most hysterical ooDdition when accused returned with her tohi• house. Re thereupon caused the accused to leave the place 10 that the 
woman could go in peaoe to her home. The admiuiona of the aocuud further 
oorroborato 1uch testimony. 

6. The charge sheet shows the accuaed to be 28 y-ear1 ot age and al
though he. teistified that he hu a. wife 1.11d two ohildren in the United Sta.tea, 
the charge sheet shows that he has no allotments to dependent,. He wu in• 
ducted on 24 July 1944 &t Harrisburg, PennaylvlLllia, to aene for the dun.
tion plua dx months •. 

' 
. 7. The court wu lege.ll;r conat1 tuted and had juriediotion over the 

a.couaed and ·of the offenaea. No error• injuriou.aly &i't'ectinc the aubatan• 
tial rights of the aoouaed were committed durinc the trial. In the opinion 
of the Board of Review the reoord ot trial is legally sufficient to aupport 
the 1'1nd1nga of guilty and the aentence and to warrant confirmation of the 
sentence. Death or imprisonment for life i1 mandatory upon a conviction ot 
& violation ot Article of War 92. 

cLAA,2+4,£Judge Ad••••••
' 
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J.\GK • CK 319n9 lat Ind 

11!>,. JAGO,. Wuhington 26. D. c. MAY 2 I 1947 

TO•. !he Under Seoretary ot War 

1. Btr..-1th tranam1ttecl tor tht aotion ot the Preddent are the 
reoord ot trial ud opiDion ot tha Board ot Rnift in the o&H ot Pr1Tate 
Jamea.Di%on (Z3876211), .'28th ~enaaat;er Truolc COJIIPall1'• 

2~ the aoouHd wa.a tow:id guilt7 ot rape upon a Germn WOIUJl• in no
lation ot A.rtiole ot War 92J ot two otf'a.aea ot robbeey ocmmd.tt;ecl upon u.s. 
1oldien detailed to guard him, in 'Viol&tion ot .&rtiole ot War 98J am ot 
two ottenaH ot HO&~ trom oontinnumt, in Tiol&tion ot J.rtiole ot War 69. 
Re pleaded. guilty to all o.ttenaee ot whioh he wu 0011Tio1l•d exoept that ot 
rape, to whioh he pleaded not guilt)r. He wu Hntenoed 1.o be .banged by the 
.neo~ until dead. !he reT1nil3g authority apprond the Hmenoe bu1a noca• 

· 'mended commutation thereof to diahonorable d11cbarge, total torteiture1 
and oontinement at ha.rel labor tor tort,Y 7eara, and tornrd.ed the reoor4 ot 
trial tor aotion under Article ot War 48. 

I oonour in the opinion ot the Board ot Rert• that the record. ot vial 
1a legally auttioient to aupport the Hntenoe, but in Ti• ot all the oir
cuiutanoea and tbt reoo:mmend&tion ot the reT1•1ng authorit7 I reoODD11Ml 
that the aentenoe be oonf'irmed but c0J1D11Uted to diahonorable d11eharge, 
total torfeiture1 ard confinement at hard labor tor tlr•ZRT 7eara, ud. that 
an appropriate U.S. s,enitentiaey be deeignated aa the plaoe ot oontinemu.t. 

z. Comicleration hat been ginn to the letter ot 6 J'e'bru&r., lMS troa 
,Renrend Juliua V. Reevea, Zion Baptiat Church, Edgemont, Penn17ln.nia, ad.• 
clreaud ~.:o the Preaident of the Um:~ed States am reque1t11:1g ,olemenq ia 
beh&lt ot the aooaaed. 

,. lnoloaed are a drd't ot a letter tor 70ur ligatwe tranamitting 
the record to the P.reaident for hi• action &Di a torm ot Enoutive aotioa 
cleaigm.d to Ot.rry into effect the l"HOmDend&tiOn hereinabo4N made, aboulcl 
,uoh action meet w1th appronl.. · 

, Inola ......_I# H. 
· 1. Record ot trial lll.jor Geer&l 
2. Drtt ltr dg tlS1I' b Judge .A.dTOOat• Oemral 
s. Form of J!tlC action 
~-lr-RH· Reena... ---------~----( o.c .1{.0. 196, ·4 June 1947) • 
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1f1R f:lEP.ARMNT 
In the Ottice ot The Judge .Advocate General 

Washington,· D.c. 

J.lON-cK 319721 

UJII'tl-D ST.I.TIS 

T• 

Pr1vate HARRI •. HESS 
(606S.'.36S), Troop C, 11th 
Conatabular7 Squadron. 

UNITED ST!TF.5 comt.lBUL&RY 

Trial by- G.C.M., con-nned at 
Witsbaden, Oerm&n7, ll Octo
ber 1946. Dhhonorable di•
charge and confinfll8nt tor 
two (2) ;years. Disciplinar,r 
Barracks. 

ll)LiltNO by- the BOA.RD OF .REVIEW 
JOHNSON, BRA.CK am OOILES, Judge Advocates 

· 1. The record ot trial in the case ot the aoldier n&m1d abon 
ba• been examined b;r the Board ot brtew. 

2.. The accused waa tried upon t.bt .toll011UJi Charges and Speciti
cationa a 

CHARGE I a Violation ot t.he 93rd Article· ot 'l'ar.• 

SpecW.cationa IA that. PriTate Barrt 'I'. Heaa, •c• Troop 
llth Conatabul.ar;y Squadron, did, at Rothweaten, OermlllY', 
on or about lS A.upt 1946, telonioualy' t.alce, ateal, 
and carr;r away- one radio, ruue· ot about $25.00, and 
one camera, wlue of about $15.00 propert)r ot Private 
He1117 L. Hlul, •c• Troop 11th Conatabul1r7 Squadron 
and one radio, ff.l.ue ot about $25.00 property- ot Pri
nt. lrilliaa Jl. Alt.Hon., •c• Troop 11th Conatabul&r7 

· Squadron, tot.al fllue ot about 165.00 

. CHABGE II a Viol&Uon ot the 94th .Article ot War. 
(DL•approTed b7 Rnilrini .A.uthori't,) 

Speciticationa (Dl•HJZ'ond b7 Renning A.utharit.7). . 

CH&.RGi ma Violation ot ~ 96th A.rticle of war. 



Spec1ficat1.on 1: In that Private Harry- w. Hesa, -c• 
Troop llth Constabulary- Squadron, having been 
restricted to the limits ot the Troop Area, did, 
at Grossalmerode, Germaz:iy, on or a.bout 15 August . 
1946, break said restriction by going to Botmresten, 
Ge:rmaiv. 

Specification 2r -(Dl.sapproTed by Reviewing Authority-) 

Accused pleaded not guilty to all Charges and Specifications, ••• found 
not guilty ot Charge II but guilty ot a violation ot the ·96th .&rticll 
ot war, and guilty ot all other Specitications and Charges. He waa 
sentenced to be dishonorably discharged the service, to torteit all 
pay and allowances due or to become due, and to be confined at hard 
labor, at such place as the Nviewing authority- might direct, tor three 
years. The reviewing authority diaapprO?ed the findings ot guil~ ot 
Charge II an:l Specification 2 ot Charge III, approved the sentence bit 
reduced the period ot confinement to two years, designated _the Um.tad 
State, Dl.scipllnary Barracks, Greenhaven, New York, or elan:hen aa tbt 
Secretar,r ot War may dtrect., as the place ot confinement, and forwarded 
the record of trial pursuant to Article ot War so¼.• . 

3. The Board ot Review holds the record ot trial l1gall;r sufficient 
to support the 1'1nd1 ng o.t guilty ot Charg·e III and its Spec:l.tication and 
further reference thereto 11 deemed mmecesaary. 

4. The accused was .found gull~ ot Charge I am its Sptci.tication, 
alleging a al.ngle larceny on lS August 1946 ot a radio, value $25.00 
and a camera, value $15.00, the prope:rtJ ot Pri:vate Heney L. Hw.l.J and 
a radio., value $25'>0., the property ot Private 11'1.lliaa K. A.tJ.eaon, a 
total value ot $65.00. Because ot the· nature ot the proof ottered it 1• 
neceasar,- to conaider the alleged Jaroen)" from Hull and .ltleson Hp&ra~. 

With Nspect to the radio and camera alleged to hsre a,.en stolen 
from Hull it was incumbent upon the prose·cut1on to proves 

(1) The taking b;r the accused ot the radio and oanera •• allegedJ 
(2) The carr,-ing any by the accused ot such propert"JJ 
(3) That the property- belonged to HullJ 
(4) That the Tal.ue ot such property was aa allegedJ and 
(S) That the taking and carrying awq was with traudlllent 

intent. to depriTe Hull permanently ot hia properq 
(104, 1928, par. l49!l). . 

. With respect to (l) and (2) the record ~hows that a 3eep dr.hen 
b;y accuaed., mo was accompanied b;r a German girl, waa 1nwl1'9d 1n an ac
cident on the w,q tram the girl'• home 1n Kusel ezii'oute to the •club• 
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(R. 7, 9, 10). The •club• reterred to 1a 1nd:1cated to have been an 
enlisted man•s club (R. 15). · There nn-two rad101 and a camera 1n 
the jeep (R. 7). Th91 ware impounded .followi.Dg thl accident and 
introduced in evidence (R. s, 16, 17). 

As to (3) the record is vague. Pertinent parts ot thl t.1t.1-
ll0~ ot the Officer ot the Day,· who was pre11nt at the tir.l tbl aocwsed 
was questioned, are as follows: 

•Q. Tell the•court the circumstance~ surrounding ,-our seeing 
that camera for the first time? 

A. This camera and the radio• were ginn to me 1n the guard
house by the sergeant or the guard. 

·** * 
Q. 11'.Lll you now tell the oourt .hair J'OU are politin tb&t tb&t .'· 

1• the same camera! : , 

A. When the man came in to identU,, it, he said 1t the little 
red 'liindow is loose 1 t ia mine and the AM little red 
window 11 loose. 

Q. '°'1 who ,ras that indiVi.dllal? 

A. 'I don't know his name. He cama 1n from. C Troop 111th thia 
Private Atleson. 

*·* * 
Q. Do ;you know Pri.Tate Henry Hull? 

.t. lhlll? That name a,ounda .fam1Jiar, I think that 1a thl other 
boy, I 1m not sure hO'lrever. 

* * * 
Q. Did you liear PriTate Hull or another party in thl preMn~ 

or the accuaed identity' a radio H belonging to hill?· 

• •A.. Yes, sir, 'I radio and a cama~a, that 01mera. 
,• 

Q. .D1d 70u bear the other part7 in tbe presence of tbe &0C111Nd 
ll&ke any other ~tatement concerning the radio ·and the _caaerat 

1. No, air, I a>n1t believe 10, I know be tried the radio· to 
•ee it it •till operated• (i~ 16-17). · . . 
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As to (4) no evidence wbatever 1188 ottered to. show the Talue 
ot the articles allegedly belong:1.Dg to Hl1l.l • 

.la to (S) there 1188 no direct evidence introduced to 1holr 

intent. 

. From the entire record NlatiTe to thil a1pect ot the o&H the 
Board oonclude1 that there n1 a complete failure OD tha part ol the pro-
1ecut10D to pl'OTe that the articlH in question had been stolenJ that 
then .waa no com.p1tent evidence that the radio and camera were ~he pro
pvt, ot Hull.J and that tbtn 11 DO evidence ot tha 1'alue ot 1uch artiolN 
in the record. It 11 the opinion ot the Board ot Review, therefore, that 
the record ot trial dou not 1upport the tindini ·ot plty- ot Specitication 
lot Charge I 10 tar aa it pertain, to tlw radio and camra alleged to be 
the properq ot Private Henry L. Htlll•. 

· The Bord ot Renn 11 ot the opinion, ••·to tbe radio aU.ged 
to be the propert7 ot Atleson, that tbe ncord ot trial 11 l11all¥ aut• 
tiaient to aupport the t.LDdine ot gldl~ ot the larc~. Howe"YV, the 
onl.7 atteZDptiade to prove the T&l.ue ot the 1tolen prope~ n1 to lhos 
that .A.tl11on had paid $23.00 !or the radio, tllrH or tour dqa betore 
it ... ltaln (:a. 13). 

. . 
· . 

It 11 nll settled that 

•other than H to de1tru.ct1n &rticle1 ot Oonmment 
iuue (par. 1533, Supp V, Dl.g•. Opai JAG, 1912-30) or other , 
ohattell which, because ot their character, do not have 
read1l.7 determinable market T&J.uN, the T&l.ue ot personal 
propert1 to be considered in deterainins the puniabment 

, au~ori.11d !or larce~ thereof 11 the market Talu,. 
_CK 208002, GUbertJ * * *"' (ell 212983, m1north 10 m 26s). 

Then 11 no ocmpetent evidence a1 to the JQllrket nlue ot 
Atleaon'• radio. It does not appear that Atleson intended to or at- / 
tempted to eetinate the market value ot his radio, or that M n1 qual.1tled 
to cb so as an expert or as one who had f,a.rn1J1arhed himself with market 
prioea or values. The court could not, !rom its obsenation alone, de
termine the market value ot the stolen radio. In that connection~ 
Board ot Review has held in siad.lar cas11 that the court, troa it1 in
spection alone, may· detemine that a stolen article has aome Talue but 
that to permit the cx,urt to .tind specitio muket value, . 

• * * * wcw.d be to attribut.e to the members ot the court 
teohnical. and expert trade knowledge which it cannot le
gally- be a,sumed the1 poaaeaa• (CK 208481, Rfgfdalt1
9 m JJ). · 
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It JWf be interred trca the description and inspection ot the 
atolen radio that U bad eome substantial Talue not in excesa ot $20.00 
(CK 2Zl'142, Blag:,o, 16 m 299). 

5. The ll&Zillua pumslment b;r con.finement authori11d b,- paragraph
104£ ot tbl Manual tor Courte-lLartial tor the larceey ot proper'tir ot 
T&lua ot not aore than $20 11 ccm.tinement at bard labor tor a1x months • 

.6. For the reasona atated the Board ot Review bolds the ncord at 
trill legal)Jr auttlcient to support the tind1ng ot guilty ot Charge m 
and i ta SpeciticationJ legal]Jr sutticient to support the 11ndi~ ot 
guilt:, ot Charge IJ and legally autticient to support onl;r 10 llt1Ch ot 
tbe tindtng ot guilt;, o! the Specif1cation ot Charge raa inwlves a 
fiDding ot guil1,:, otd.arceny by the acouaed at the time and place al
leged ot \,h• radio ot .ltleson ot S'DJl8 substantial Talue not in ~cesa 
ot $20.00J and legall7 autticient to support only ,o much ot the sen
tence a, irrrolws dishonorable discharge, torffJ,1.ture ot all pa,- and 
allonncea due or to becoa dU1 1 and confinement at bard labor tor NTC 
11011tha. 

., 



JAGN CM 319721 1st Ind MAY2 J941 .. 
WD, jAOO, Washington 25, D. C. 

'1'01 Commanding General, united States Const&bw.az"7, .APO 46. 
c/o Fostma.ster, Nn York• New York · _ 

I 

1. . ··In the case ot Private Harry W. HeSB (6065365), Troop c. 11th 
Constabular7 Squadron, I concur in the foregoing holding ot the Board · 
of Revi811' and tor the reaaona therein atated recomnend that onl7 so 
much ot the finding of guilty' of the Spec1!1cat1on. Charge I, be apprond 
as involves a tindiirg ot guilty ot larceey- by the ~ocuaed at the time 
and place alleged ot the radio ot ~tleeon as described,. of sane sub
stantial value not in axcaas of $20.00J and that onl7 10 much ot the 
sentence be approved as involvea dishonorable discharge, torf"eiture·ot 
all pa,- and allol'lancea due or to become due, and continaneat. at hard 
labor tor seven months. Upon taking auch action ,-ou will have authorit"r 

. to crder execution o~ the aentence. · · 

2. V4ien copie, ot the published order 1n thia case are tornrded '· 
to thia ottice, the7 should be accompanied by the toN101ni holding and 
this indorsemmt. For cmveniance ot rete:;ence and to tacilltate at
tachini copies ot the published order to t+nt record in thia cue, please 
place the tile number ot' the record in' 'brackets at the eai ot the pub-. 
llshed order, u tol.loni · 

(Cll 319721). 

~ 
l Incl THOMAS H. GREEN 

Record ot trial Jlajor General 
The Judge ~dvocate 0en.-a1 



WAR DEPARTM:EH'l' (47)In tba Otfice ot The Judge .AdTooat. General 
liuhingtOR 251 D. C. 

JAGK • CII Sl974.T 

tJNITED STAT•S 

Te 

lfajor DAVID r. 'IUSOJ 
(0-909086), Qu,.rteraater 
Corp• 

27 JU.\: 1947 
HEADQUARTERS COMMA.lllD 

Mm> SWES FCllCES, EUROPW TBEl.B 

Trit.1 b7 G.C.M., oonTn.14 a.t Fra.nk.t'un-t 
am-Mt.in, GermaIJJ, 16,21,22,28,24,,2&, 
28,29,SO ud &l Ootober 19'6. Di•• 
miual, total torteitm-ea ud oontw

) ment tor three (S) Jean. 

------- ........______________ 
OPINION ot the BOA.RD OF REVIE'IJ 

SILVERS, MaAFEE and .A.CIROlD, JwS.ge U.T001.t11 

-------------------------··---
1. !be Board of Rnin bu examined the reoorcl ot tri&l b. the oue 

ot t!» a.boTe Aall8d ottioer am 1ubllit1 th.11, it.I opinion, to b Judge Ad• 
TOO&te GeDtr&l. 

2. The a.oou1e4 wu tried upon the tolloriJlg oharge, ud apeoUioa.tiou 1 

ClWiGE Ia (Finding ot not ¢11.7)• 

Speoitioa.tiozu (FiZMling ot not guiltJ)• 

CHA.ROE II• Violation ot the 96th J.rtiole ot War. 

Speoitioatiozu IA that lft.jor D&Ticl F. lrauoa, Quarteniaater Corp•• 
Bta4qurtera t'!c::emend., ~ted St&tH Foro11 luropua 1'h-.ter, clicl, 
at or near Ironberg, GerMZJ1', at 1ome tilu or t1M1 betwHn l 
Ootober 19'6 u4 1 Jlme l9U, willflill7, wroagtul.17, ucl unlawtul.17 
agree u4· oompire with Colonel Jaok w. Dura.nt am Capt&ia X..thlea 
B. luh Durant (~D. Ca.pta1n XathleeD B. Buh), 1.ndiTidually u4 
oolleotinly, to oonnrt to t!:leir Olm 1111 the tolloriJig it.. 
ot peraonal propert,', •&Oh ot· a -n.l• ot a:>re thaA tso.001 

1 diadem p arla &Di diamond• l aedal cliamond.1 a.ncl ODJZ 
l neolclaoe diamond.I (oatara.ot) l uie~t diadem rlth diano.nd1 . 
l emerald J•el l large ameteyet neoklaoe 1'ith diamcmdl 
.l reTiere diamon41 l •mall amethpt n•olclaoe with d.bmcmdt 
1 pair or big ear clropa l nokl• &Mtb7tt cliamcmd.a, 8 part1 
2 riag1 w1th d iancmda 1 large broooh ~t cliuumd1, 2 part1 
1 la.dy•a wa.toh ezwnel dh.mon~ l pair ot •a.r ring• 
l r1Tien diUMmdl · 4 not t1:a4 amet~tl with 41uiond. e4ge 
l d.ia4• 2 ear ring1 w1th pemairta 
l ta.n J10ther . ot pearl 2 big diulmldl 
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l big diamond u brooeh 
1 big diamond w1th pearl a• broooh 
2 gold bracelet,, blu• enamel & clit.aOD.dl 

with pioturH of Friedrioh Wil.hela IV 
&Dd Qu••n Elitabeth ot Pru11ia 

1 aeoklace w1 th 27 pearll Uld buckle 
1 pN.rl-ohain, '9 pearll 
1 aecskla.oe, turquoiH, cli&11022da 
2 ear drop• 
1 uoklaoe, gold with cliamolld1, 

ohugeabl • links, 17 lim 
1 Moklaoe, 11lnr (plaUA\lll) with 

peari. · 
l neoklao•, gold with lapi1la1ull 
1 aeoklaoe, gold w1th HTnal • tone, 

in egg 1ha.pe 
1 aeoklaoe, oot'al.1 with pendu.t 
1 zreoklaoe, ooral1 with big 1toa11 

(1bor~ oh&i.a) 
1 neoklaoe, gold, thin with 11p11 

pemu.t 
1 Aeoklaot, lilTer, thin with padaat, 

l&ppluN with diUI.Olld.l 
111eoklaoe, gold'rithout pea.d.&zlt 
1 peadant, big 1apphin •Uh cliUIGD.d. 

edge . • 
1 pend&llt, big bo._ 2 411110Z2dl 
1 peD4aAt, big oro11,· T pearl• with 

4iamoa41 
1 pendaat, ud&l. with gold and pearla 
l pendant, gold with turquoilH u.4 

diamondl, horHahoe tora 
· 1 pendut, bic ameteyat bu.rt 

1 padant, ,-.11 ueteytt heart 
l pendant, golden heart with enamel 

and d11a011d1 
1 peadaat, gold rith 4. pearl• &ll4 

diuiud, · 
1 pendant, med.al, gold. with gl111 

(Amor ,potted) 
1 pendant, medal, gold with gla11 

(red orou) 
1 pendant, a:mall golden oro11 with 

diamolldl 
1 pendant, medal, gold with blu. 

enamel J110nogr&a · 
1 pendut, medal, gold with photo 
1 pendant, sedal, .gold with tooth 

J 

1 pendant, medal, gold with iro,n cron 
1 pendant, gold, with pearb, a jour 
1 pendant, gold with pearls,~ jour 

and ladybird 
1- pendant, gold, with pearl• ud ruby' 

in leat tona 
l pemant, gold, with rou quarts 
l pendant, gold, w1th d1Ul0D4 

1pllatere 
1 pend.uit, · golden aoUTenir ooia 
2 pendant oro•••• 
Z pendt.Ata, amll tor ohildren 
l pin, diamond.a., roaettea and drop• 
l pin, di1.11muia, l tlow•r with 5 oluatera 
l pin, diamond.I, 2 pearla, one aa a drop 
1 pin,, pearl• and diULOD.d 1plintera 
1 pin, gold with diamond, 5 1&pphire1, 

2 rubi., 
1 pin, gold, 1quare wUh 6 pearl• lllll 

, cliu0Dd1 
l pin, gold, with 2 pearl• and 1· aJll&ll 

d.iaaoad 
l pin, gold, with I uppbirH and 

2 diuozi.dl 
1 pin, gold, 2 1apph1rn, 2'. diaaoadl 
1 pin, gold, with, pearl• .m diamondl 
1 pin, lozag, pl&tiaua with diuonda 

· 1 pin, gold riilh Gerald• 
0a a blue oowr T pin.I 
0a a blue oonr 2 piu 
Oil a light green oonr 5 piu 
0a a light green ooTer 8 piu 
2 hat pin, 
1 tie pin, gold u a or01dl 
1 tie pin gold with ooral am atar 
1 braoelet, platiaUlll with 1 big pearl 

2 cliu.ond1 and 1pl1Btera 
l braoelet, gold with watch {•qua.re) 
·1 bn.oelet, tight with moDOgraa & photo 
l brao.let, gold with 1apphir• and 

rub)r, ohaia 
l bracelet, gold ohain with upphire 

and diamoDdl 
l braoelet, gold obain with aapphire. 

ruby and emerald. horaeahoe tora 
1 braoelet, gold oh&in with pearl 

ud diamolida 
1 man' a wt.toh, gold with aonogNa 

http:diuozi.dl
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1 lad¥'• watoh, gold with aonograa 
1 lt.47 11 -...toh, gold with lapillanll 
l pair ot Ileen liw, gold with 1apph1re 
1 pair ot 1hen lim, gold with diU011d1 
l ahirt 1tud, 1apphire with oron. ot 

di--4 apliaten 
l 1h1n atud, pearl• 
l wedding rbg 
1 ring with round twq'IMlia• am 41•IIO!ld 

edge _ 
1 rillg with onl -nrq-1H u4 tiaNM 

edge 
l ring with 1apph1re u.4 2 41emoa41 
1 rJ.ag with large blue-grq atone, gol4 
l ring, gold with ruby' and d11J10Dd.l 
l large buokl•, gold. with blue •mael 
l ui&l1 bv.okl•, gold. with dark bl• 

111.U11l · 
2 buolcl.e1, 1',ght bl••golcl OA blaok · 

ftl'fft rib'ba 
l gold.an lioa o.rcler · 
·1 Bad11ohil Bau, order on y•Uor ribbca 
1 Glllwadwr ord.r OJ1 pillk ri~ 
1 dia4.. (1apph1r•) 
l aeoklaoe (aapphire) 
l broooh (,apph1re) 
l braoeln, cliuou. ; 
1 broooh, ro•• ura1.1a 
l peAdallt, 41UIOD4 
l bn.oeln, eaert.14, pearla, cli1lf0Dd1 
1 bre.Mlet, gold. 
1 p&ir ot buttou, gold, •eralcl 
, goldq rings 
1 rug · 
l heav golden watoh oh&1JL 
l gilt me1h la47' • bn.oel•\I 
l ring w1th 1apphire, diaaom 1h&p• 

_ 1urro1ZDded. bJ roe• d.i111c:aDd1, 

(Ital G09Ptil4 ia tM t~· 

· l pin 
, a rOaA ola1pe 

1 gold.ea .an•, wateh ritla aonograa 
and oba.1.a 

l ~ 
1 pair ot reel llwn liab (eJWDel) 

with oue , 
~ pair• of alene linb 
6 1hin buttom 
a 1hirt buttou, gold. 
a ti• pi••
l golden pia, mcnogru,. with orowa · 
l rillg, golcl with rul77 
2 Md&l1, gold &D4 lilwr 
l pin,. 'ble.ok »•rl 

-1 tu., :mother et pearl, gold tr&M4, 
nonr delig:u eel initial •)ti OA ou 
•14•• Gold on.uientation rith 
cliuonda, rubi•• aD4 1apphine 

1 prqer book, bo\Dld iA golcl with 'blu 
oloth, T r1bbo:u with pendu.ta, is . 
oloth ooffr 

1 f-dOgl'&ph book l)olmd in red "Hl'N'tf 
with ribbcm tiH 

1 _avtaograph book (with piotv.re1) bo11114 
1.n light N4 oloth, ti• wt·th ribboa 

1 amall au'\ograph book bolllld in reel oloth 
1 ring with large 1apph1N (oa.boohcm.) 

roUD.d. (S5o oarat) 
1 oh&ia bruelet with cli•aoad• all4 

diuion.cl 1pllater1 
l 'broooh with gold ob.ill, 11UToUDded 'b7 

Ainond.a . 
2 brooohH, gold with au.11 Item• 
6 oharu 
l luge e:metqtt in 1b&p• ot a clrop, 

100 oan.t · 

or cll.a&pprend bf ren.-1:ag authorii;J' Old.tte4•. ) 

t.D4 ot a total wJ.ue ot aore thuL 1$0.00, tM propert7 ot 
Pri.Aoe Woltpnc ot x.,.., with the- intct am parpoae ot 
deprhing the cm:wr thereot perm:aenl7 ot hia on.erahip 
thereill. u4 that, ill puraUIJlOe ot u4 to etteotv.at• noh 
oonnnion am oo~piraoy, the toll-1Ag o"f"ff1J aota were · 
ecmtltte4a 

I 
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a. Between about 6 Nonmber 1945 and 1 June 1946 the 
1&id 11..jor D&Tid F. 'Wat1on. Colonel Jaok W'. Durant and Capta1.a 
Kathleen B. Buh Durant did break up Md d11-.ntle oeri&ia 
itn, ot laid j8"lr)' and dHtrO)' or dilpote ot lettillgl and 

·t1tti.Dg1 thereotz . · 

b.. letnem. &boU1s 8 JfoTaber 19'6 &ll4 1 June 1'148 the H14 
Jajor-»..nd 7. •at1ca, Colonel Jaok w.- Durant &%Mi Captaili ltathlHD 
B. l'uh Duran'b did -.11 or oauH to be mailed or tranaported 
trom O.~ to theuelwa or othar peraon.e in the 'Chi ted. St&te, 
ot ..blerioa and other pl&oH oertain itftll, paroell or paob.gH . · 
oontd.ning 1ome ot the it.. ot .laid per•Oll&l propert)- referred 
to herein abon. · · 

ADDITIOlW. CWQKa Violatiozi ot the 96th .&.rtiole ot :l'ar • 
• 

Sp.oitioation la In that li&jor DaT14 r.- 'l'at,cm, ..., did, at 
or near lronberg, 0.rm&Zl1, aia 1ome ti.a• or time• between. about 
8 Bowm.ber 1946 and about 1 June 1946, telonioualy, WilltullJ, 
wrongtul.17 and Wllawtul.17 reo•iT•, baTe, oonoeal,·IID4 tr&na• 
pon or oauH to be transported therefrom to at or :a.Ml" ·. 

-Burllnguie, Oalitornia, in foreign ocamiero•, one dlnr water 
pitcher, leat dedgn with 1;1,er handle, 1oalloped. lyre ah.ape 
opem.Ja&, ball 11&rk on bottom. Melillo • »..poll, w.lu onr 
t6().oo, ot tbe good.I and obattell ot Ber Boyal Jr:1ghpa1 Ku~ 
Dowager l.&DdsratiA ot BHH, then lailel7 betore telODieual)-, · 

· wrongtulq au 'IU1latull7 wtolen. takeD. am oarried mra.71 u, • · 
• '\ha add Major :DaTid r. Wat.on, the ••11 b.aw1Jlc 'tl!ie 1&14 goou · 

&Dd ab&ttei. to han been 10 teloniou.17, wrongt\111.J aA4 alahllJ" 
1\oltn. taka UM! oarried ..-n:t• · · 

Bpeo1t1oaUoa 21 In tba11 Jlajor Dari4 r. •••, .... did, at or 
near Xroaberg, O.~, at aome tiM ,or t1M1 betnin about e . 
Honaber 19'5 u4 abou1J 81 l>eoeaber l&U, teloaioul7, willMlJ", 
wrongtul.17 aDl1 tmlmullJ rN•1w, ban, ooueal, am 11ruapon -
or O&UH to bl tnupone4 turetrca 1lo ai- er a-.r Blltu11, · . 
•oz-them Ir1lu4, iA toreip Ooam91"oe, OU 1-.11 IUTII' bu4 
lllrror, ant.iqu., With th• elate 1893 1uor1be4 thw.on, Tal:a 
onr t&o.oo, ot the goo«a &Dd. obdtell ot Ber 1lo,tl Hl&}meH 
Jlarcarethe Don&er Ludgratia ot &11•, u4 OM b&rOCl• pearl 
1urro1mded b7 dbmondl, Talue owr t2,100.oo, ot ~ 9>oda u4 -
ohattel• ot ma Hig!me11 Prinoe 'll'oltpac ot Be1H, 'tllMn lateq 
before t1lonioual7, WJ"uctul.17 and. lml.awhl.17 dolen. tabza u4 
oarrie4 awqJ he, the 1&14 •.1•r Dan4 ,. ••on., then ••11 
tn.oring· th• 1aid goo41 and oha1stel1 to ban bea 10 telmd.011117. 

· wrozagMl.7 and 1ml.&whll.J 11ao1en, takeA a.4 e&rriN &n.1'• 

8peo1t1oaticm a,· In tu.ii Major D&TU r. Wataon, .,.., in ooajanioa 
w1 tb. Coloul Jaok 11'. Dvu.11 IDd Oaptaia -.la'111H11 B. ~II Dan.a 

' 
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(then Captain Kathleen B. Na.ah). did, at or near Kronberg, 
Germaey, a.t aome time or ti.Jll.ee between about 6 November 1946 
and about l Jwie 1946. teloniou.sl7, Tilltully-, wrongtul.17 aDd 
unla.wful.17 reoeiTe, have, oonoeal, am tranaport or oau,e to 
be tramported theretroa to at or Doea.r Beltut. liortherD 
Ireland, the·tollOlnJI& gooda and obattelaa 

l 6 aegmented d.iamoJ:14 bracelet 1 out an4 poliahed roae quart& ~toJH 
l a aegmented diaaom bnoele'II wi'\h Soa.rabaeua dedp, ,o eara.~ 

broken. up 1• 3 parta · l rillg with large aapphire, oaboollon, round, 
l doulale 1tram pearl neoklaoe, H1&ll · 36 oarat 
1 golden kitten tigur• with pearl l ring with aa.pphire, diUIOnd ihalHt, 
a utohed. gold ring• with l'\1D1 an4 • aurroUDded by- r<>se· dilJIO.Dd1 

two d.11mond1 -~ _ _ l rubf (heart ahaped) ring with di,.-,nd1 
l gold.ell piza •Bt.b7 Tith pearl "' 1 ruby, (double heart ab.aped) r1'1g with 
. ea.oh em " two miniature haJlda, 3 aeoticma 

l Jllilliatur• b&b7 pin~ tin am.all 1 Hed pearl neolcl&M 
diaaon.dl 1 ailwr molcla.oe with golden loelc 

l gold aafeq pin with one pearl M11oellaneoua loose atone• u tollont 
1 luge aapphir•, 80 carat, umet 683 diamond.a (ohipa eto) 
1 large amet~t in the ahape ot a 20 rub7 ohipa 

drop, 100 oarat , aaerald ohipa· 
2 sapphire chips . 

(Iteu n:oepted in. the tiJldinga or diaapprond bf reTining authoriq old.tted.) 

n.lm OTer $5000.00 ot the gooda a.nd ohattel1 ot Ria Higlm.eu 
Prilloe Wolfgang ot HeHe. then l&tel7 be.tor. telom.oual7, wroag
tully alld unlawtul.17 1tolen, taken and oarried aft.)'J he, tM 
aaid Major Da.rtd F. Wataoa, then wdl knowiDg the aaid good.a 

. and ohattola to ban been ao t•laio~, ln'On&full;r Pd w.aw
tully atolen taken and carried .-...Y• 

Speoitioa.tioa 61 In that llajor Dartd. F. lr&taon, ..., did, at or 
uar Beltut. Northera Ireland, on or about 2 April 1946, teloa
ioualy-. willtull7; wrongtull;r Uld unlotully dilpo11 ot b7 
•al•, gold ooim, l gold meah braoelo~, 3 ob.arm, 2 gold aDd 
one with 2 ooral• a.nd roae di&110nd rim, l gold chain, ot a total 
T&lue ot aore than t5o.oo,· of the good.a alld ohattola ,r m.1 
liigh.neaa Prince Wolfgang ot BeaH, then la.teq before telo:aiouel;r, 
wrongt\ll.17 and mua.wtul17 atolen, taken and oarried &n.1'I he, 
the aaicl Major DaTicl l". •uoza, thea well kDo1riag thl aa1d· 
gooda &Dd ohattela to ban been so telom.oual7, wrongtul1, · 
an4 unl&ldull7 atolen, taken ud oa.rried a.wa7. · -

Speoitioatioza 61 (FiDdiug of :aot gu111l;y). 

He pleaded not guilq to all ob&rgea and apeoitioatiou. He wu tollll4 JIOt 
guilty- of Char&1' I and its apeci-fid~tion, ,uil'7 ot the Speoitioation, Charge 

I 
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II, except the W0rd1 •ea.ch ot the value ot mo~ thaJl tso.oo" and ot the 
itema not ahowu on the apeoification u copied above, and guil't7 ot Charge 
II; gu1l't7 of Specifications l and ?, Additional. Charge, guilty' ot Speci
fication 3, Additional Charge, except the worda •1n 0022junotion rit.h 
Colonel Jack w. Durl.llt and Captain Kathleen B. Na.ah Durant (then Captain 
Kathleen B. Nash),• Md the itema llot ahown in the apeoification aa oopiecl 
above, guilty of Speoif'ioation 4, Additional Charge, ud not guilty' ot 
Speoifioation 5, Additional Cht.rge, and guilt7 ot the J.dditional Charge. 
ll'o evidence of a:c, prniou.s oonviotion wu introduced.. .A.oouaed wu ••
~noed to be di111i11ed the 1e"1ce, to torteit all p&7 am &llC11ranoe1 
due or to beoou due and to be oon.fined. at bard. labor at 1uoh pla.oe u 
the revining authority- llight direct tor thrH yea.ra. The reTi•ias au• 
thorit;y diu.pproTed 10 much of the tindillg of guilty ot the Speoit1oation, 
Charge II, u involved •1 brooch, 1011taire, d1U10adl• &lid ao auoh ot 
Speoitioation 8, J.dditional. Charge, u •involve4 in ez:oe1a ot 683 10011 
diamond.I.• Re approved the ae:r:rtenoe and torwarted the reoord ot vial 
tor aotion 111lder Article ot 1r&r '8. 

. . 

Ia ~ fall et lSU Priue Woltgp.22g 1l'U lie~ ot the Boue ot &IH, 
h11 older brother bei~ iJL a ooDoentration OtJIIP• .Aa hea.4 ot tu Bou11 ot 
Reue be .... prelideP.t ot the Board ot Direotor1 ot the Xurtu.ntl1obe 
Bouae Foada.ticm. th11 toumatioa. OWDec1 11.Dd.a, llouae1, jffell aa4 otller 
proper't7 belonging to the B'oUM 0: Re111. fie jnel1 nre tno,m 'M ·ta 
L..ndgratin 'am KurhuH Jewell (R. 61,6'). Duri.Dg the tall ot 18" ~ 
Reaae tuu.17 deoided that due to ti. air raid• onr their oouti-7 11; wu 
ut ,ate to leave tbe jnell belon'1,ag to tlw toUDd.at1on &n.4 to tlw 1Ddi:ri• 
dual :memben ot the family- in the uual bank Taul.ti. fhq cleo14ecl 1Jo baz7* jnell in the t&m1l7 outle, Frie4riohahot, in Iroll.berc (hereiu.tter 
oalled. :Iron.berg Cutle), a.~ (R. ez,s,,,2. '18,89). IA or4v to ""7 
out the deoilion ot the t&m1l7, Prince lfoltguig oaued a wood.en 'boz Uaed. 
wit.h lino to be oonatruoted (R. e,). ·Prilao• Wolfgug &110 inatruoted Herr 
Le.llp, the •ohie.t ot th• adminiatration• ot the Rouae ot BeaH, to oolleot 

· all ot the jnel1 (R. M). . ' 

Herr Lange inventoried jcnrell belongil1g to tM Fo=4&Uoa (Pro,. Eu. 
J.•la, .A.-2a, .A.•6a), to Prinoe Chriatoph (Pr01. Eit • .l-Za) I.lid to Prinoe 
Biohard (Proa. Elc• .l-4a), ..rter which he wrapped. them in paokagea (R. IT, 
41 ). Prinoe ifolfgu:ig uventoriecl the jnell belonging to himelt ud. 
to hi• wife Marie .UeX&Dd.ra t.nd wrapped th& 1a paob.ge1 (R. U, Tla Pro,. 
l!X." J.-Ta), Prinoeu Sophia (R. 12, Proa. Bl:. J.•8a), ,Priaoe lioharcl .(R. TS, 
Proa. Ix• .A.•9a), aDd !f&rgarethc9, tlw I.aadgrat1». ot th• Bou,. ot Be111 
(R. 89, Proa. k • .&.-10, 10&), ea.oh 1.nnAtoriN their jnell and wrapl)ff 
them in p~okag••, att.r. whioh the7 wera dellnred ~ H.rr Luge. Priaoe 
Heinrich, aon ot PriaoHI lfat&ld&, delinNd to Kerr Lan&e a bag ot jewel• 
belonging to h11 aother. 1'heH jnela were Mnr 1nnzrtor1e4 bu11 Prinoe 
Heinrich remembered Heing &mOllg other th122g1 a braoeln 1a the 1h&pe of 

• 
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a snt..ke, a bracel~t with rubies in the oenter and two rows of diamondl 
on the borders, a ohain braoelet 111 th diamonds and aapphires, a aapphire 
rint (cabochon),·& chain bracelet with aquamarine,. Concerning tba bag, 
he testified, "I could .f'ee\ tha.t the bag wu full up to the top• (R. 
107,108,109). 

The various persons making the innntoriee retained a dupUoate origiD&l 
thereof (usually referred to as a oopy) and 'delivered the original of the in
ventories to herr Lange. 1'he package• of jewels and the inventoriei nre 
placed in the box ordered prepared by Wolfgang, a.nd the zinc lid wu 101• 
dered by a plumber, after which a wooden lid was affixed to the box (R. 
<a4,65). 

The box containing the jewela was delivered into the ou,tody of Prince 
ijolf'ganr; for aa.fe keeping (R. 44). On 31 October 1944 Prine• Wolfgang 
uliated by hia brother hichard and a maaon, buried the box of jeweh ia 
Kronberg Castle "at the deepest plaoe U?lder _tbe,cutle where the furnace 
installa.tion ia located. 11 The mason covered the plaoe ot burial with a 
layer of cement· (R. 44,64.78)~ · t'rino• Wolfgang never authorised a.cyone to 
remove the jewels from their burial pla.oe aild they had not been removed at 
the time of_ bi•, arreat on 13 April 1945 (R. 65). Marguethe, the andgre.tin 
of Hesae, owned Kronberg Castle, but at ~· time. ahe wu living in a 
cottage on the groWlda. She lived in the.cottage until April 1945, &t 
which time the American, requisitioned the property. The outle am oottag• 
contained ailver plate, silverware, candlesticks, silver boxes am other 
articles at the tiJnfl ot the requisition (R. 88-92). In April 1945 Kronberg 
Cutle and i ta adjoining buildings, including the cottage wen requiaitioned 
by the United Sta.tea AnL.y and used as a reoreation club for Arm¥ per1onnel
(R. 481, Def. Ex. K). In July 1945, Captain Kathleen B. Na.ah wa.1 placed 
in charge of the castle and thereafter she was in active control of the 
castle until February 1946 (R. 45,64,99J De£. Ex. K). 

On 6 November 1946,Wa.lthur Weidmann, a German bartender at the oaatle, 
was ordered by Captain Nub to go downatairs to the furnace room of the 
castle. A. Genr.a.n workman J:1BJ11,8d Weisa, Sergeant Carlton, and Captain Nuh 
were all in the room when he arrived. •'ieisa we.a kneeling in front of a 
hole in the floor. Under acme concrete was a wooden box with a metal 
lining. Acting und~r orders from Captain Na.ah, ,Ve_idma.nn assisted \ieiaa 
ir: removing part 0£ the wooden box and opening the metal lining. The box 
contained several packagea. These packages which were wrapped, oorded and 
partly sealed were all removed from the box and carried to Capta.in·Nash'• 
bedroom. Thereafter one Colonel Durant and the accused were observed to 
be with a.nd talking to Ci.pta.in Nash in her bedroom on aevere.l ooouiona 
(n. 99,100). Colonel Durant and the accused were frequent visitor• at the 
castle (R. 104}. 

On 8 November 1~45 Herr Lange requested or Captain Nash tha.t she give 

7 
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a oertitioate eta.ting that the box ot jewela had been taken away or OOll• 

tilo&ted. 1'h1• requeat wu denied by Captain Huh with the explanation 
that the jnela would be returned to the family when they- retuned to 
the outle {R••6 )• 

Ueute:zwit Colonel Jame1 R. BoJ4 and llajor JoHph R. Am.broH nre ill 
o.b&rge ot the Legal and Fiao&l Seotion ot the Speoit.l 4oti'rlt1ea Bnnoh ot 
0-1 1JSFE1' during Nonaber and Deoember 1945. 01:l 6 'Nonmblr lH6, the ao- · 
O\IHd inquired. of them U 1;o 1.M diapoaition Of W&r trophiele thil illquiey 
wu ot a general nature., no epeoitio artio}H being mentioned.. Lieutenan.t 
Colonel Boyd 1tated. that he lcDew ot no ha.rd and tut rulea w1 th reapeot to 
the dilpodtion ot war trophies., th&t it wu 001111011 praotioe tor ottioer1 
to appropriate 1ane trophiea u 1ouvenirs. ,:he aoouaed. returned. on T 
Bovember 1H5 and &eked h1Pothetioal queatiom · oonoerning the diapoeition 
ot Kaiser Wilhelm'• orown jewela 1hould they be to1md., En Brawi11 jnela 
and Hitler'• dlvenrare were &110 di1ouued a, cumplea ot indi'rlduall7 
owmd. property beiJ:lg treated by aome people u TIJ" trophiea. 1'he uouaed. 
wu &cl'rlled that in their (Bo,d u.d .AmbroH 11) opinion all 1teu ha~ 

'• ailit&r-7 or intelligenoe value or itema wh.ioh had be_oome property' ot the 
tJnited. State, 1hould be turned in to the proper authoritiea and. that the7 
Jcnew ot zio limi.la.r require:ment in the oue 'ot perao:nall;y or individU&l.17 

. owned. property (Det. ~. ,B). ' 

Major Phillip P. Bou, Theater ProTost Marshal'• Otfioe., eaw the ao
OWled on 7 June 1946. Major Boaz warned. the aoouud ot his right• Wider 
the 2fth .lrtiole ot War. 1'hereafter the aoouud made a TOluntary- atate• 
mnt ill writi:i:ag whioh wu reoehed in evidence u Proaeoution Exhibit B 

' (R. 112,lU). This eta.tellent pro'rldea in parta · 

•About NoTember, 1945., somewhere in Frankturt., Colonel 
Jaolc W. Durant asked me it I would like 1;o ·aee a eight tor 
aore eyea ~ He told m.e that some j IM'ela had been found- in 
the Kronberg Ca.atle {Offioera Club) (Soh1011 Friedriohahot., 
Kronberg). That same d.t.y I went nth Colonel Durant to the 
Cutle to view the jewela. Captain Kathleen B. Nuh., 1llC 
off:ioer in oharge of the Club had all the jewel• in her room. 
She ahowed them to UI, and explained that they' had been dug up 
in the basement of the Castle., 1evera.l dqs prior. I under
stood '!/5 Carlton wu present when the j•eh nre dug up. 
I don't know.· Within two weeks after the tinding ot the jewels., 
I, Colonel Jaolc w. Durant., am Captain Kathleen B. Na.sh, after 
deliberation a.a to oorreot dispoaition (whether to turn in to 
Bl•• Command., USF.ET or to the Ottio• ot Military Govor:ment) 
it wu deoided that the jewelry wu loot, u Captain Nuh 
1ta.ted there was no inventory on the propert, 111 SohloH . 
Friedriohahot Oi'fi oer• • Club whi oh lia ted or hinted that aq 
suoh jewelry wa.a in the properties. The b&okground of the 
p01aible OWMre wa.a thoroughly diaouued and it wu determined 
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that they were either dea.ll, SS :membera or ardent Had •embera 
and. a, 1 uoh the properties would never be returned to tha no 
matter w~ere or how the7 turn up. We three telt~ t.Dd expreaeed 
to ea.oh other. the t&ot that et.oh believed th&t tliia .wu legi• 
tim&te loot, found and not illegal.17 poaae11ed. OUr deoi1ionwd 
that with tbeu poaualiona, -.e oould fora a jo1m buiDHt to- . 
gether a.t'ter lea'ri.ng the Hrvioe. · It .... not our plui &t t.11 
to divide the properties in known ehai'ea tor et.oh. rua cleoiai"on 
waa reaohed b7 ~elt, Colonel Jaolc .Du.rut, Captain Kathleen Na.ah 
and T./5 Carlton. No dia.ouaaion we.a ever made b7 any ot WI out-

. aide. nor wu &q0ne notified ot our tind1ng111. f The eu.ot meana 
holF the jewele were tranat!9rred home. I don't knolr•. Vntil the 
time Captain Nash left the jnell always remained in. her poueeaicm. 
I do not h&Te a.rq ot these jewels in Jq poueadcm. I did not know 
of tlw d11poaition ot the j~•la w:rtdl todq.• · 

Af'ter signing the &boff 1t1.temen.t 'the a.oou114 requeate4 Mt.jor- 8111.th 
and M..jor Boas to examiiw hi• bill'et and belonginga. !2111 examination wu 
:ma.de 'but no jewela were tound (R. 114). Qn the way to &oouaed'• billet .)le·. 
or&lly expl&ined th&t portion of his 1ta.tement. •0ur deoilion wu that 
with these poaaeaaiona,. •• !'Quld tor11 a joint bulillHa together &tter 
le&ving the eervioe, • u a joke whoih the7 ba.d d11ouued wbln1 th97 were 
drinking and that it_-in.a not a aerious taot (R. 129). On 9 June 1946, the 
a.oouud oame 1io Vajor Bou'• ottioe am ata.ted that he wiahed 1;o :ua111. t.a 
eTe17 Wt.7 pouibl• in rHtityillg &n:T wrongdoing, and 1t&tecl th&t he ha4 
:mailed 1ome ot the Kro.llberg jewel•, whioh he had .reoeind tr• Colonel 
Jl.~k Durant•. to Beltut, Irela.m. He then. prepared a liat ot the jewelry. 
mailed to Irell.Ild (R. 116• Proa •. .Ex. c). He &110 wrote a letter, add.re11e4 
to 11Peggy. • requesting' her to delinr to Agent Bemell ~all ot the tlwlg• 
I ga.ve you and lett with you to keep for u• (R. 116.1691 Proa. k. e). 
Major Boa& and_ •cm• Agent Bemell Jnnt to Irelt.nd_ and Houred trca Pegg 
Harvey- 23 item.I .of jenl.?7. Tb.11 jewel17,..... iden.titied in oouri. u 
Proaeoution Exhibit.I D•l to D-2S, inoluahe, Exhibit D-21 being 68S aD.lri 
diuom1 (R. 117-120,159,160). Agent Beuell ahcnred. thia jnel17 to the 
a.ooQ.led t.nd . the aoouaed identified it u being the jweley he • eAt to 
Irel&Dd (R. 161). 

Pegg Harvey met the &OOUHcl iii Jarob 19" in Bel.tut, . Ireland. 'lu 
aoomed. Tiaited her on aeTeral ooouiona aDll in Jlonaber. 1946 he prHenW to· 
her a 111wr hand mirror {identified u Proa. Bx. D-23) and a bu·oqu. 
pearl 1urroundecl by diamond.a (identified u Proa. Bx. D•22 ). Ill ~ lHS 
1he Noei'ff<l a letter froa the a.oouaed 1ta.ting he wu Hnding her•~ · 
o~ whioh inoluded acme mi.JI.ti whioh 1he wd to u.n tor hill. 'fhe o~ 
arriTed and 1.be d11oonred tl:at it oontaiDed jewels. She kept the ,1...:u 
until ll .June 1946, at· whioh ti:M 1he tumed. th•• onr to Jfajor Bou ud. 
.I.gent Bensell a.t the requeat ot the aoot1Hd (R. 15'. Proa. Bx. r). 

On or about ,21 June 1946 llajor Bou cllaouau4 with the aooued the 

9 

http:mi.JI.ti
http:Irelt.nd
http:Mt.jor-8111.th
http:lea'ri.ng
http:illegal.17


origin of the unset diamonds (Pros. Ex. D-21), at whioh time the aoouaed 
1tated that "Colonel Durant had given him all these items that had been 
:returned and that theae itema, the loose diamonis, had been broken up in 
his preae.ao• and in the room of Mrs., or Captain, Na.eh Durant and a.t the 

- oa1t1e• (R. 123). 

On 14 Jum 1946 the aocuaed 1ta.ted .to Major Bou that he had •old 
1orap metal, appearing to be gold, to a jewel er in Belt'ut, Ireland, (R. 
123). Acting upon order• of lda.jor Boaz, Captain Ba.rt E. Sullivan went to 
Beltut and I eoured 1 meeh bracelet {Pros. Ex. I-l ), 1 gold ohain (Pros. 
Ex. I•2), ~ oh&n111 (Pros. Ex. I-3), and four gold coins (Pros. Ex. I-4). 
These items came from the ahop of Mr. Corran (R. 280). Mr-. William Corran, 
a ·jeweler of Beltut, Ireland, identified Proseoution Exhibits I-1,2,3 and 
4r u being pa.rt ot' eome jewelr, puroh&ud. bf him. from the a.couud on 2 
April 1846. For these and other items lw paid the e.ocuud 80 pounds Engliah 
money. The itema purchased were of gold and bra.as. He 1old the majority 
of the item.a purohaud. frm the 1.ccuaed. At the time he purcwed the 
jewelry the aocuaed gave his ocr%'.'9ot name and identified him.selt by hil 
identitioation oa.rd. (R. 302-310). · 

During :the winter ot 1945•1946 :l.ia.jor Oenere.l Bevan., Colonel Durant 
and the 1.oou1ed were quartered in a pl1.o• known a.a •spin Inn,~ later known 
u the lrfl.rk Hou,e. 11 During the latter part of Ja.J1ua.ry 1946 Captain Kathleen 
Nuh brought to "Spin Inn" three pitohera and presented one to General Bevans, 
one to Colonel Durant and one to the aooused. At the time of the presenta
tion it wu diaoloaed that the pitohers were from Y.ronberg Castle (R. 476, 
479,494), Major Watson Jnai.led the pitoher presented to him to hi, parents 
in California. He also sent them a letter atatillg that he had reoeived a 
prHent from Captain Na.ah, a WAC officer in obarc• ot Kronberg Castle, whioh 
pre.ant he wu sending to them to be shown to his friends a.s a souvenir from 
Geruw11. The aoouaed informed "cm• Agent Benull th&t the pitcher was at 
hia parents' home and ga~e him & letter to be me.iled to his (Watson's) 
parents, which letter requeated the return of the pitcher (R. 163,164). 
This pitoher wu returned in June 1946 to Major Boaz (R. 484 ), The pitcher 
{Pros. Ex. E-1, R. 337) wu the property of Margarethe, the La.nigr&f'in of 
Heise, and wu in th& cottage occupied by the Landgrl.fin at the time the 
ca.stle wu requiai tioned. It wu a Qu-i1tm&a present from the Iring and 
Queen ot Italy (R. 224,S27). This pitcher wa.a shown to ha.ve a value ot' 
ovs- $60.00 by a proaecution witness (R. 262). Ita value as scrap metal 
waa about tll.00 (R. 343). It would oost between $125,00 and $250.00 to 
make a duplio1.te of the pitoher (R. 300,362). 

In December 1945 the aoouud ahowed Angel& Justioe Hl.rdy a bottle 
about three inches long. a half inoh in diameter, three qua.rters filled 
with diamond ohips and told her "he wu collecting chip di amondl." Miu 
Hardy referred to Prouoution Exhibit D-21 and stated that the di1.J110ndl 
ehown her, •rhey didn't look u big 1.s that. They were as big as that, 
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or tba.t, I ehould sa.y, but I wa.an't too interested. I just aa.w them in 
a bottle. "°hey were between this size 8.lid tha;t size" (R. 229). 

:Major John D. Se.lb, Corps ot :Military Police, identified e. box (Proa. 
Ex. J) a.s a box found by him on 3 June 1946 a.t the home of e. si1ter ot 
Ca.pte.in Kathleen Ne.ah in Hudson, Wiaoonain. Thia box we.a e.ddreaaed to 
Ca.ptdn Na.ah a.nd bore the return a.ddreu "From Major D. F. Wa.taon 0909086, 
G-1 Divi1ion Ree.dqua.rtera USFET, .A.PO 757, o/o Poatmaater New York, N.Y.", 
e.11 names and &ddreasea being printed (Pros. Ex. J). .A.tt&ched to this box wu 
a portion of a oertitict.te 8tba.t muat be ple.oed on boxes when they- a.re 11:&iled 
from the theater• (R. l86,188J Proa. Ex. L). The box wu open but con- •· 
tained aom books (Proa. Ex. J•l), i. f&D (Proa. Ex. J-2) and 1ome hea.V7 
paper (Proa. EE. J tor identifica.tiomJ R. 189-192). The te.n (R. 327J 
Proa. Ex. J•2) wa.s the property- of Margarethe a.nd wu one qt the a.rtiolea 
pla.ced in the box and buried in the ce.atle (Proa. Ex. 10&). It wu valued 
at about il800.00 by t. proaeoution witne11 (R. 261) e.nd ~33.00 by & detenae 

•witJ:Jeu (R, 346)• . 

During the te.11 or ee.rlf winter of 19'5, Jooph Loibl, & German gardener 
at thl 11.Pa.rkhoun" in Be.d Romberg, observed the aoc~ed am Colonel Durant 
packing & box shown to be about 20x12x15 inchea in aize. Thil wu about. 
10130 P••• in the furnace room, Thi• wu unuaual in that moat of the time 
some one else made the boxea. He t.lso observed tba.t ti. box contained . 
pe.per 11milar to Prosecution Exhibit J for identifice.tion and a type uaecl 
by the German Na-,y to replace windows (R. io2-206). 

. . 
The court received in evidence Prosecution Exhibits K-1, K-2, K-3, K-4, 

X-5 &nc1 X-6, u being exemplars ot ha.ndwriting ot aoouaed (R. 211). Captain. 
Joseph E, Vincent, Military Intelligence, a witness tor the proaecution, 
quditied as & halldlrritinA_ expert. He oompe.red the knowu apecimCDSot' &o• 
ouaed'a handwriting with/'~'~ertitioa.te toUild on the box in Rudaon, Wiaoondn, 
Prosecution Exhibi~ L, a.Ild was ot the opinion they were written by the same 
person (R, 211-213), Captain Vincent testified that it waa more dittioult 
to determine handwriting tram numbers the.n from letter, but th&t it could 
be done (R. 214,215). Albert Schlumpt of Zuriol,., a witneaa tor the detenae, 
qualified u a handwriting expert and teatified that he compared th• known 
apecimena of' aoouaed's handwriting with the writing on the box found in 
Rudaon, iYiaoo:c.ain (Pros. Ex. J) a.nd wu of the opinion th&t the ,ame 'WU 
not written by the aoouaed. He wu unable to coma to e.rr:, ooncluaion u to 
the certitioate (R, 405,406J Proa. Ex.~). 

Ronald Ma.rtin, a aolioitor ot .Beltut, Ireland, a witlle11 tor the deteme, 
10 the a.ocuaed in Belf'a.at sometime in .A.pril 1946. The aqoused ahowecl him a· 
ciga.r box or jewela and ata.ted they were jewela hi• oomma.nding officer ht.d 
obtained in Ge~. The aocuaed a.lso att.ted, !tlffell, he> then a&id th&t he 
wiahea to ba.n a n.lua.tion put on the jewela," Toe jriela were ahowu to 
him while they were in a rsstaurant and aeyone looking or puaing by ooulcl 
have aeen them. Le.ter the aooused atated that he h&d been una.ble to secure 
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a valuation as there was a regulation against valuing jewels which came 
from Germany (R. 420}. 

Specification 2, Additional Charge, described two item.s of property, 
one of which, the antique silver hand mirror (Pros. Ex. D-23) was shown 
to belong to Margarethe, Landgre.fin of Hesse. It was a we4ding present 
from 1nglish friends (R. 329}, and had a value of between ~36.80 and 
$41.40, according to the prosecution witness Merker (R. 263). Defense 
~itness valued this item at $17.00 (R. 346). The other item, a baroque 
pearl surrounded by diamonds (Pros. Ex. D-22) was a·portion of a large 
diadem consisting of pearls and diamonds (R.222,327) and a part of the 
Hesse House ,iewels (R. 330, Pros. llic. la). This diadem was worn on 
occasiom 1¥ &incess Ua.falda, and Prosecution Exhibit O is a photograph 
of her wearing this diadem (R. 331,332; Pros. Eic. o). The diadem was one 
of the artioles placed in the box and buried by Prince Wolfgang (R. 37, 
Pros. Ex. la). This pearl set in dit.monds we.a valued by a proseoution 
witness at $2300.00 (R. 246,248) and by a defense witness at $546.00 
(R. 346). 

The property described in Specif'ioation ~, Additional Charge, wu 
i~untitied as Proaeoution Exhibit, D•l to D-21, inoluaiTe, and 1011e ot 
these exhibita were ahown to belong to va.rioua mmnbert of the HesH tam1l1. 
Proaeoution Elchibits D-1, 11, 12, 14 aDd 15 belonged ·to Princes, Mafalda 
and Prince Heinrioh, her ,on, identified Exhibits D-1, D-14 and D-15 u 
being part of the jewelr7 delivered by him to Herr Lange tor the purpose 
of placing it into. the box to be turned onr to Prince ifoltga.ng (R. 175, 
176). Proaeoution Exhibit D-2 belonged to Prinoess Sophia and wu in the 
box buried b7 Prince Wolfgang (R. 221). Exhibits D-5, D-6, D-16, D-17, 
belonged to Ml,rgarethe, the Landgr&t'in, and nre also in the box (R. 327, 
328). Exhibits D-3, D-8, t.nd D-18 belonged to Elizabeth, daughter ot 
Mafalda (R. 176,177}, but there was no showing that these items were in the 
box. Exhibit• D-•, 7, 10, 13, 20 and 21 were not identified. aa belonging 
to a.eyone exoept that the acoused, in his statement to Major Boaz and Agent 
Benzell. ,tated that they were among the jewelry- he had obtained tram. Colonel 

_Durant. He identified all of these itema as jewelry sent by him to Ireland 
(R. 161) am obtained by him from Colonel Durant, the loose diamoads (Ex. 
D-21) beiag those broken out of Httinga in Captain Na.ah'• room in tM 
oa.atle (R. 123). 

These exhibits were nlued by witnea• for the proaeoution am·the 
aeten.se a.a tol10W"1 a 

Value b,y Value by
Exhibit Deaoription ot Exhibit Proa • Witnu• Det. Witnea, 

D-1 5 aepientod diUIOnd braoelet f9200.to 112,500. $3486. (R. 343)
(R. 260) 

2 3 segmented ditJBODd braoelet 
broken into 3 parta t2 760. (R. 260) ¥1266. (R. 3«) 
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double atrand uecl pearl $350. to t4<'<). (R. 262) 1157. (Ra U.) 
neoklaoe 

' Golden kitten tig\ll"e with 
pearl t10. (R. 162) • u. (R. M6) 

6 Oold ring with rub7 am wo 
clilaoad• t860. (R. 211) t1u. (R. H4) 

6 Gold riq with ruby aD4 11ro 
d1aaon4a ~60. (a. 26S) t10,. (R. "') 

1 · Gold pin •Bab7• with pearl t 27.60 (R. 26') • 10. (R. H4) 

8 Bab7 pin with 6 4it.llOll4• • n . .o "o '"· (Re 261) • zt. (R. M4s) 

9 Gold 1&tet7 pin with p-.rl • 21. (R. 2H)· • 12. (a. M4) 

10 Sapphire 80-oara" ISTGO. W·ISUO. (Jl. 211) 12917. (a. Mt) 

12 Au11h:fat, ab&pe ot & clrop, 
100-oarat tlU. w •1sa. (R. 267) $SO. (R. H6) 

lS R.o,e quarts atone, aoarabu• 
d.eligza· 137.60 (R. 257) $25'. (R. M5) 

H Sapphire rag, oabaohoza l5TS.· (R. 25'1) $368'. (R. M6) 

15 Sapphire ring. aurrom:ldecl ~iilh 
roae diUlOnda tzea. (R. 258) tea. (R. M6) 

16 . Rub7 ruag, be&ri 1h&pe4, wi~ 
diaaoma· $460•. (R. 268) t1oz. (a.au) 

i7 Ruby rag, double heart 1b&pe4 tet•. (R. 268) • ,2. (R. k5) 

19 Seed pearl 11.eOlcl..-oe 192. (R•. 269) t 69. (R. M5) 

20 SUwr neoklaoe with gold loot .6.'15 (R. 259) t 15. (R. H6) 

21 683 uuet diUIOlld• ts,.o. , (Re 260) toua. (R. k6) 
20 ruby olipe 
· 2 sapphire ohipe 
, eurt.l.d. obipe 

nae property deaoribed in SpeoitioatiOll ,, A441Uonal Cb&rce, -.. idea-
titled u 'belongiag 1Jo Prin.oe11 lilata.14& (ll. lff,1'181 Proa. Ba. s-1,2,1,c.). 

, .. ,Ita Talae wu t1xed by' a cleteu• witlle11 u tollon a 
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Exhibit Descriftioa Valu R. Ho. 

I•l Gold obai• $4.oo U& 
I-2 :Muh bra.oelet $40.00 3'8 
I-3 3 charm.a $30.00 H-6 
I-4 4 gold ooi• tu.oo U& 

Mr. David Ronald l,ia,rtin, a 1ol1citor ot Belfut, Irela.nd, became _,. 
quainted with the a.couaed at the begimdng·of the year 1943. He teetitied. 
that the reputation ot the aoouaed tor boneety ud integrity1ru good. Th• 
aoouaed "was very highly thought of in Belfaat by ever:, pereon who kn• hi11, 
including myself, and wu a weloome 'Yilitor any time he oame baolc there on 
lea.ve. He waa welcome in ma.ey homes" (R. 416.,·'2•)• 

Major Hedwig Cadell, a.aligned to OI-OSFET, testified that the aoouaed 
was her immediate superior. Her duty required that on ocoaaion ahe find 
Arrq oiroula.ra and direotina tor her auperiora and from time to tille ahe 
did search out circular• and d1reotin1 for the aoouaed. The aoouaed 
also had 1.ooe111 to the til~,· a.Dd examined them on Tarioua ooouiona (R. 
432,433). . 

The oourt took judicial notioe of Wa.r Department Circular• 156, 1eotion 
6, 28 May 19451 Ciroular.266, 5 September 1946J Circular 331, Section 3, 21 
September l944J USFET Circular 112, 11 August 1945J Circular' 138, ~ October 
1945 (R. 439). These circul.Ar1 refer to war trophies am aouvenir1. 

Wa.lthur Weidmann, a German civilian employed'at Kronberg Caatle, waa 
reoa.lled u a defenae Wi tneaa and testified that two d.a;ya before the dil• 
oovery of the jewels a aealed room containing aeveral hu:adred bottle• ot · 
wine waa found in the cutle (R. 4:55,466~. Thia wine waa aernd to otfioer1 
when ordered by Captain Na.sh and Sergeant Carlt011. 400 bottl.. or thia wu 
transferred to the •cogen House• (another club) and aold to gueats at the 
club (R. 456,459). Thia testimoey concerning the wine wu atrioken from 
the record on motion ot the prosecution (R. _460,462). 

Corporal Jamee W. CoDkl.in, a ch&utteur uaigned to 0-1, OOFET, testified 
that he waa driving tor the offioera quartered at Spinn Inn. He frequently 
wrapped a.nd mailed packages for offi oers and enlisted men 11ving at Spinn 
Inn. On each paolca.ge he placed a oertiticate. The oertifioatea were made 
out and aigned before he wrapped the paokagea. He aent pa.okagea tor the ao• 
ouaed. One package was a sword and another wu candy which wa.a sent to 
Ireland. He did not recognise the wooden box obtained ey ~jor Salb .in 
Hudson, Wiaco.nain, and the certificate attached thereto waa different t'rOlll 
.the onee he cuatomarily uaed (R. 464-467). 

It wu stipulated that if Colonel Tbomaa Houat011 Dameron were prHent 
in oourt he would testify that he haa lcnown the aoouaed ainoe Auguat 1944. 
Thia aoquaintanoeahip wu ot a aooial and military nature. The aocuaed'• 
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oJla.N,ner wu lmiJlpeaohabl• &Dll bil a'bil111J 11.1pffior (R. '88). 

Major hrNll D. ton, Speoial Sernoe Ottioer tor th• Continental 
Bue lfftiOJl, worked with aoouHcl trca July 19d to .t.ugu.lt 19". !heir 
u·1ooit.tion·wu WrT oloH. Major W1.tao:n•1 reputatioa tor holluty and 
inep-111,T 1r1,1 nr, tim (R. ,10,,11). Bl further 4tta1le4 IOU ot tu 
aoo•ed.•1 llilital'J reoor4 &Dd oonoluded. that •a11 oomidere4 b1a u t.D 
aoepiliom.117 hou11J o~tio~r· (R. ,,a). 

!Ile 68•1 tile· ot aooued..,... ottered in evi4aoe "7 d.eteme Nllll N• 
Hind "7 tu ooun u Ezhibit 1-e. th1a reoord •hon tb&t the aoo•e4 
NOeiw4 the Croix 4• Gmrre wUh 1tar troa rruo•, aeclal tor 'battle •ri' 
t,oa luaia, Croix 4e Guerre with Pala troll Belpa, aD4 the llroue star• 
.. wu elisi'ble tor rotation 8 J'uua.17 19" 'but exteme4 b11 111a ot 4uv 

. • IO "'81 lKT. m.1 ettioienq rat1~1·tor the per1o4 la J.uplt 19H 1lo 
-. lHa nre equiftlent to 1uperior (I. 4T6). ·· 

:vr. B.o'berll Pnm:, Interm.tioml Reel Cro11 l)ehgation, beo... aoq\at.1a'tle4 
wiilA aoeme4 la hgut 19'6•. Re ottc 1oughia intonation troa aoOW1ecl. flae · 
reputation ot aoou1e4 1a _tho ot an houat JUL Illtoraat1on aeove4 trc:a 
t.OOUK wu hoDHt am tru1-hlul (:a. '82,4.83 ). · 

.t.l'ben J•. lfat1on, oertitied. pu'bl1o aooolmbant, father ot aoouud., te•• 
titie4 that in llu'oh 1M8 be reoeiff4 a letter tr• aooue4 stating tb&t lie 
ha4 noelwd. a prH•nt trca a Captain 5uh, a lllC ottioer in obarge· ot . 
JeroDbiJ"I Ct.1tle, &m that be WU HD4iq 111 umer Hp&rate 0Oftr to be lbalnl 
w h11 trioda u a IO\l'fWI' troa .GenaJ:,;r. The pitoher (Pro,. Bit. E-1) wu . 
appannl7 lilnr plated. It wu on clilplay in bu 45.m.ng rooa until ~· 
wbaa it wu act to .Major Bou at tu nqua11 ot t» aoo••• . ll&jor 'Waucm 
wu aperieDOtd. in th• opera1Jicm .ot ohaia ••••, b&'fing worke4 tor w-. 
....... ~ witne11 aa4 aooue4 b&4 plu.De4 w eat&blilh a ob.&in ot Proaea 
J'oo4 .ftoNa in ilheir oollllUZUty.· '1'be wit.ae11 hu 111.cle t.rn.J2Ca.nt to 'b\1114 
a 

1 
plan tor their propoaed 'buine11. Be ba4 &110 mire4 troa h11 'bUliniA 

eomaitotiou in order to go into _'bU1i.m11 with \he 1.0011184. Durin& the 1u, 
wo J"VI be had. been Hming aoouae4 11watve nlaiain to the.bt.ndliq 
ot troaen too4a (a• .as,,ee). . . . 

. . . 
Coloml Jaot •• Durant, Headquantr1 C!CWPMnd, tJSffl, teatitie4 that ill 

late 19'8 and •arl.1' 1946 he wu ueouilin ottioer ot 0-1, tJSffl, and. th• t.0• 
ou.194 wu hi• a111nant•. !he aoouae4 wu an exoellcia ottioer and. thoroup 
ill work udpd 1lo hia. 119 reoomndtd. that t.0011194 be promoted to nw.jor. 
In. * tall ot 19'5 the t&ot that a 1eoret wine oellar wu found in Erollbel"I 
cu·u. wu '1aoua1e4 at the 41.mwr table. Pl"Hent at thil d.ilouaaion ••• 
hneral Senna, lla.jor Wt.t1cm. Colonel Durant &D4 Captain Huh. Th• d.11poei• 
Uon ot the wim .wu &110 d.11ouH4. 011 one ooouion Capta1n B1Pldngbui 
1hond. the· aoouae4 two 1tC111, a airror am a ht111e, H haTing oom trca 
lronber& Ct.1tl• (R. -,919'9'). Early· in lo-iab.r_ 19'5 he gt.fl the t.OOUlle4. 
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instruotions to oheok into the proper disposition of property abandoned or 
oonoealed from the Allied Foroes. When uked, "Did you ever give any order, 
or direotions to lJajor Wataonwith reapeot to any Kronberg jewel1?• he.'· 
answered, •No" (R. 496). On oross-exami~tion he refused to answer ques• 
tiona ooneerning the Kronberg jewels on the grounds that the answer• :might 
inoriminate him (R. 500)• • 

Defense Exhibit• L,lf..1.0,P.Q.R,S,T,U,V,W are lettera or atfiiavita 
trom triends and employees, both oivil and military, of the ae)oused~ · Thei 
all attest in one form or another, to hia honesty, good reputation and etfi•,, . 
oienoy in doing usy asaigned work• 

..4. a. The defense urged that other persona had committed offenses - ' 
'ga.inat enemy property for whioh they had not been tried and by doi~ only 
what other people were doing with impunity the accused wu following precedent 
and therefore he wu acting without a. guilty mind•. In 1upport of thia '.theory
th.:e defena e offered evidenoe relative to the discovery of a secret wine cellar 
in.Kronberg Caatle containing a large a.mount of wine and the subsequent dis
position of this wine. The oourt excluded this evidence on motion of the 
l)r.osecution. It appea.ra from the record (R. 511) that thia evidence wu. of• 
t.ered solely for the p\U'pose of showing that inasmuch u others took prope·rty 

· fr~ Kronberg Castle e.ccused, wa.a warranted in assuming a.iv property th·erein 
could rightfully be appr·opriated by individuals and that aooused did not~ . 
therefore, have the specific intent necessa.ry to make out the offenses charged. 
In. exoluding this evidence the- court was correct. It is a generlil rule that 
custom ·and usage preve.iling in a. community or ne-ighborhood cannot be set up
u a defense to a p~oseoution for a. crime. It 1a likewise a general rule·.. 

._-that e~ry ind.ividual in a oommunity is responsible for hir; own acts, eonduct 
a.nd infraotiona of the oriminal laws.without regard to any use.ge or custom 
tl;l.a t · prevails in the oommunity IUld without regard to the aots ·and oonduot 
of others and ths.t it is not a defense to the proseoution for a orime that' 
another individual who has oommitted the same offense has not been in~ioted. 
~'!'1:art~n's Criminal Le.w, Vol. l; seos. 388, 392;.Regina v. ~, 12 C?,_x·c;~.l). 

In Coli1I!lonwealth v. Doane (1 Cushing 5 (Mass.)). the defenda.nt·was-~ocused 
of the larceny of pig ironfrom.a ship. The accused waa engaged in removing 
cargo from the ship and after the bulk of the oargo was removed and most · 
of the orew disoha.rgod the accused and others took pig iron from the remnants 
of the cargo. He offered evidence to show 11a custom for the officers of 
a~ps to appropriate to themselves a part .. a small part - of the cargo." 
This evidence was ruled inadmissible. The defense argued among other things 
that this evidenoe had a tendenoy to shaw that there was no intention on the 
part _of the defendants to steal. . The court said a 

. nThe_ proposed evidence was· objeotionable •••• But such a, 

custom could not be sustained as a legal custom. · A custom to 
take another ma.n's property and convert it to one 1 e own ·Use.· 
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without consent, or giving e.n equiTalent, is a. custom bad on. its 
fa.oe and cannot be supported." 

"It surely will not be oontended,that the fact, tmt 1im1lar 
otteues ha.ve been committed by others, would comtitute &DiY legal 
def'e:cu for the i;:arties oh&rged in the present cue, &Di to that 
extent the question wu clearly- incompetent.• · 

101.105 
In Barnes v. District of' Columbia. (27APP• C~es, D.c,1, the defendant 

wu charged, as the owner of a. Hcenud hack, with ,topping and loitering 
on tho street, at a place not a regular hack stand in rlolation or the polioe 
regula.tiona of' the Distriot. He defended this oha.rge upon the theoey tht.t 
other persons Tiola.ted this police regulation with impunity. In a.f'f'irming 
the conviction ,he Court ot Appeals 1a.ich · 

••• it is no defense to him to show that other persona have· 
Violated it with apparent 1mpunit7. That other person, --:r 
have escaped punishment, either through the failure of the 
municip&l government to vigorously enforce the la.w in eTery 
pouible cue, or through the erroneoua interPretation by the 
oourta of the I cope and effect of the law in particular oa1e1, 
does not give him the right to Tiola.te the law and eeoa.pe the 
oonaequenoea ot hi• own act when regularly pro·aecuted t.heretor. • · 

' 
(For other ca.1e1 disoueaing these propo1itions.1ee1 Bolln v: St~t•, · 

51 Neb. 5811 n H.W. 44'J Crookf'ord "'• State, 7a ?leb. 1, 'Io'f'N.w. li5'J 
Sve:-h&M v. People, 64 Colo. 272, 150 p:--ro,'51 ~en~ v. State, a9 Fla.. 2a51::n~ v. State, i Ind. 114J Cla.rk "'• Commor.-eal~l 1\7-:-ffl, · 6S S.W. 7401 . 

p e T.--rI'etcher, 60 N.Y.S-:-f'f'fJ Ra.gazine v. State, 47 Tex. Cr. 46. 84 s.w• 
..e..,32..,-16 c.J. 87.) -

b. Speoif1cation, Charge II, Conapiracz 

Thi• 1peoif1oation oha.rges a·oonapirac7 to unla.wtully appl1 propertf, 
of a value or more tlw.n $50.00 and belonging to Prinoe Woltga.ng ot Bsue. to 
the benefit or the conspirator,. In furtheranoe ot this oompira.07 two overt 
aots were alleged• ·c1) that the conapiratort broke up oerta.in iteJlll. ot jneley 
and destroyed or d11po1ed of the 1ettings and f'itting1J (2) that the oompi
ra.tora mailed or caused to be mailed or transported trom Ge1"lll&ll1' to them-
1elvea or other persons in the United States of .&nerioa and other pla.oe1 
paoka.gea oonta.ining some of the property. 

A oonapirac7 ii the corrupt agreeing together with two or J11.0re per1on1 
to do by oonoerted a.otion a,omething unlawful either •• a Man.I or an em 
(11:14 1928, par. 160;!,,· P• 182). · 
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Conspiracy ii an indepeDdent 1ubatantive offellH both at ocamon la.w 
and ·"under the Federal atatute1. The oonapira.oy oh&rged herein 00&ea wi thi:A 

the proviliona ot aection 57, Federal Criminal Code (18 u.s.c • .&.. 88)..>inaa• 
auoh a.a overt &ots are a.lleged. At common law it wu unneoeuary to allege 
or prove &J!l1' onrt t.ota in t'urtheranoe of the .oonapiraoy, the crime being 
complete upon the JU.king of the agreement to do an u-1 ••f'ul act (HarrisOJl_ 
v. ~, 22, Fed. 22,). - _ 

At common la 8.lld under the statute the gist of the offenae chargltd 
1a the oonepiracy or the agreeing to ett'eot the unlarlul p1H-p<?O (Cl!. 30).983, 
~, 19 BR (ETO) 106). 

· •.1. oonapiraoy- llDder Seotion 37 Criainal Cod• (18 u.s.c • .&..88) 
ia an t.greemen:t; by two or more pe raons to comlli t t.D ottem e t.gaiu t 
the Ucited States. The gilt of the otteme ii the conapirt.oyJ that 
is the agreement between two or more peraon.a to ettect the unl.awtul 
endJ but before the offense 11 a completed one, some one or more 
ot the parties to the conspiracy muat do some &ct to effect the 
object ot the oonapiraoy. Such t.ot i1 oalled an overt aot. 

0 Two things, therefore, must be proved before a ooDTiction 
can properly be hada (1) The oonapira.oy or t.greement to commit 
the offense named e.g&inst the United Ste.tea J (2) a.n overt aot or 
aota done in furtherance of the conap!raoy. The overt aot or aota 
need not be oriminal per ae J but an onrt aot must be one izidependent 
of the oonapiraoy or agreement. It must not be one ot a aeriea ot 
aota oonatituting the agreement or oonapiring together, but it :must 
be a aubaequent independent aot following the complete t.greeaent or 
oompiraoy, and done to ot.rr,- into etteot th• objeot ot the oon-
• pirf.O)'. 

•(3) The overt aot or aota,the manner and oiroumatanoH under 
which they are done -.y be oonaidered in oonneotion with other •Ti• 
denoe in th• oue aa oiroumi,ta.:ocea in determining whether or not 
there wu forJ!lltd the oonapiraoy- or agreement oharged.J but it lllllt 
be Hta.blbhed the.t the a.greaent which 11 oha.rged to ha.Te exiaiied 
and wbioh ia the giet ot the otfenae had been tonai,d betore and 
wu existing at the tiae ot the oommiuion of the onrt aot or 
aot,. 

•Proof ot the oTlrt acta 1n& or ma not be auffioient to row 
the oona irao • Thi• 111.1 de u on the o aoter of t • oven 
aota a not whether t a.re orimine.l er 1e or not but whether t 
are O suoh character aeparately or oolleotinly that thez are O earlz 
referrable to a • eement or oona irao ot the aotora. It the 
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•(4-6) Circumstantial evidence is equally available with 
direot evidence to prove the oo~piraoy, •••" (Dif1~ T. United 
States, 50 Fed. (2d) 37,42). (Underscoring 1upp e .) 

A oonapiracy to commit any act which 1• a crime under a Federal atatute 
or a crime by comnon law, in those instances where the common la.w is & law 
or the United States, ia punishabh Ullder Section 37, Criminal Code (18 U.S. 
c.A.. 88). Thia statutory conspiracy may be a.gt.inst the GoTernment or it m1.y 
be against private individuals and their righta, the word1 "oft'enae agai.ut 
the lllited States• appearing in the statute having the sa.m.e meaning aa the 
words "offense against.the laws of the United States•. (U.S. v. Sanch, 7 

•1Fed. 7151 U.S. v. Galleanni, 246 Fed. 977J Thoma.a v. U.S., 156 Fed°:-8971 
~ v. u.s., 23 App. D.c., 324.) -

·The wrongful conversion of property by persons subject to military law 
11 a violation of Article of War 96 aild is therefore a crime under tM 1tatut11 
or the United States (CM 262620, Watterson, 34 BR 95,101). 

"The faot of a. oonapiraoy ma.y be proved by any competent 
-· evidence. The conspiracy may of couree- be sh011n by- direct 
evidence, and, it is apprehended should be ~o proved 11' this 
character or evidence is attain&ble. Direct evidence is, how
ever, not indispensable. CiroUJUtantial evidence 1a competent 
to prove conapiracy. Proof or t."ie oombin&tion charged, it hu 
been at.id, must &llraya be· extracted rroJU the ciroum.stanoea con• 
neoted with the transactions whioh·rorm the aubject of the aoouaa• 
tion. 'lbe _nature of the crime usually makes it smoeptible ot 
no other proof, and the rule which admits thia class of evidtnoe 
applies equ&l.17 in oivil and orimin.t.l oases. Circumstantial : 
evidence 11' 1uttioientl7 strong mAY outweigh th• positive 1tate• 
ment of a. party or witness (12 C.J., aeo. 266, PP• 63~,634).• 
(CM 301983, Young, ~·) 

· The dire ot evidenoe of the oonspi racy appea.ra in the written atatement 
ot the aoouaed introduoed in evidence u Pro1eoution Exhibit B wherein he 
atateda 

•••• ~1thin two week• after the finding of the jewels, I, Colonel 
Jaok w. Durant, and Captain Kathleen B. Nash, after deliberation 
aa to oorreot disposition (whether to turn in to Hqa. Command, 
USFi.T or to_ the Offioe ot Military- Government) it was decided 
:that the jewelry was loot, u Captain ?it.ah 1tated there •• no 
innntory on the property- in Schlo11 Friedrichshot Officer•' 
Club which lilted or hinted th&t any·,uoh jeweley wu in the 

·propertiea. The background. of th• poaaible owner• was thoroughl7 
· disou11ed and it was determined tha.t they- were either de&d, SS 

members or ardent Nad members and u auoh the propertiee would 
never be returned to tlwm no matter where or how they turn up. 
We three telt, and expreued to ea.oh other, the tact that each 
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believed that this was legitimate loot, foun~ arxl not illegally 
possessed. Our decision waa that with theae possessio.:i.s, we oould 
fran a joint business together after leaving the service. It was 
not our plan at all to divide the properties in known shares for 
ea.oh. This decision was reached by myself, Colonel Jaok Durant, 
Captain Kathleen Na.sh and T/5 Carlton. lfo discuss ion ·was ever 
made by any of us outside, nor was anyone notified of our findings. 

····" 
It is a well recognized rule of law that a.n aocuaed 01LMot be oonvioted 

upon his unsupported confession. In addition to the oonfessior.a or admia
siom of an aocus6d, the record must contain other evidenoe either direct 
or cirowr~teutial that the offense charged has been ooanitted (pe.r. 114,!, 
P• 115, MCM, 1528}. 

~videnoe of the conspiracy other than the statements made by a.ocuaed 
must come primarily from the e.cts of the conspirators whioh show oonoert 
of action in oa.rrying out their scheme and other facts fr~m which the 
natural inference arises that their e.ots were in furtherance of- the comnon 
design of the alleged oonspiraoy (Clt 301983., ~. Supra.J U.S. v. Holt, 
108 Fed. (2d) 365,368). Summarized briefly, ~idenoe in this oa.seehowa 
tha".:; the jewels were unearthed by Captain Nash•. ilmost immediately the ac
cused made inqui~· concerning the proper disposition of' private propertj• ot 
a nature swlar to these jewels. The aooused, and the other persons al-
leged to have oompired with him, were frequently seen at Kronberg Castle 
talking together and on at least one occasion they oonferrEJd in Captain 
Nash'a•bedroom where the jewels were located. Colonel Durant and the ao-
oused constructed a. wooden box ir. a. surrepti tio'I.Ul Jllal\?ler. A wooden box 
mailed from Gennany was found in Hudson, Wisconsin, at the aame time and 
place as, f8. rt of' the jewelry. Fart of the jewel& were secretly trall8ferred 
to Irel&.nd a.nd to the United States by accused and others involved in the al
leged conspiracy. The relation between the accused, Colonel Durant a.nd Captain 
Nash was such that Capte.in .Na.sh wa.s under :c.o obligation to deliver to accused 
any of the jewels unearthed by hor, yet the accused is shown to have been in 
possession of part of the jewels. The accused displayed a oigar box filled 
with jewels to & "friend in Belfast, Ireland, a.n:l stated that he wa.a going 
to have theu appraised for his oom:r.anding of'fioer. The e.ooused ga.ve a. 
baroque pearl to a girl friend in Belfast, Ireland. This pearl had been 
taken from a diadem which waa a part ot the jewelry. The aoouaed sold some 
ot the jewelry. The aocuaed mailed a box of "oandy11 from Germany to the girl 
in Ireland IUld requeeted her to save the "mints" therein for·him. The "JrJ.nts• 
we re part of the jewels • 

The Board of Review oonoludea tha.t the independent evidence a.s a. whole 
discloses a seriea of acts on the part of the accused lllld the other persona 
a.lleged to have oompired with him, which indicate that they were carrying 
out a pnoonoeived pla.n to effeot the oonveraion of these jnela. '!be in• 
dependent evidence in the case being sutf'ioient to corroborate a.couaed'• 
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pre-trial statements, they were properly'admitted in evidence. 

The a.ccu.1ed a.dmitted that he receind some of the jewelry trom Colonel 
Durant and tha.t the unset diamonds sent by him to Ireland were broken from 
their settings in hie presence am in the room of Mrs., or Captain, Nash 
Durant and a.t the outle. The evidence showed that the aooueed ha.d put 
of the jewelry in hie po1ses1ion in Irelt.Dd, at which time he gave Peggy 
H&rvey a baroque pea.rl which had been r8110fl4 from a Jiadem which ,wu a 
part of the Reese jewels and buried bf Wolfgang. On a 1ubaequent date he 
mailed 1ome of the jwelry to Belfut, Ireland, in a box ot"o&nd.7. • other 
itema ot property were toWld in lhldlon, Wilconain, together with a wooden 
box which had been mailed trom Ge~, fl'oa whioh it appear• that rose 
ot the property' ,ru •iled or tramported to Rud1on, W'iaoonain. Suoh aotl 
oomtitute overt- aot1 in carrying out the oompirao7 am are the onrt aotl 
alleged in the 1peoitioation. 

The oonapiraoy apecifioation itnii1e1 a great ntllllber ot artiol11 of 
jewell7. Onl.7 a am&l.l portiozi ot theH i tall wu i:a:tro4uoed in nid.eue. 
It wu 1hawn h01rever that a grea.t amount ot j•elry wu 1n the box 'blu'iecl 
by Prince Wolfgang am that mo,t of the i tlllll introc!uoed. nre troa th11 
box. The con1piraoy rebted generally to the jewelry buried. b7 Pr'inoe 
Wolfgang alld the tact that part ot the jenley iru not introc!uoecl in en.• 
d.enoe ii immaterial inumuoh aa 1ufticient. jewelry w1.1 id1ntitied am in
troduced to 1how the aotiom of the conapirator1 &D4 that thl T&lue wu 
more than the ftlue alleged. Ownership ot tbia propert;y wu properl7 t.l• 
leged to be in Prince Woltga.:ig ot Beue, tor when he wok. oh&rge ot the 
box &Dd i ta oonte11t1 1w 1.oquired. & 1peoial owner1hip thtNin (OM Sl7$27, 
Durant). 

the evidenoe a.clduoed. 'b;y pro1eoution and deteme relt.tin to tlw T&lue 
of the property ii in 1barp contliQt,. the proHoution witJie11 oomilten11l7 
plt.ciJJg & greater T&lue on the property than thl d.eteue witne11. Suoh 
oontliot ot teatime~ 11 immt.terial in thil oue beoause all witne11e1 
teatit1e4 th&t tlw total Talue ot the item.a introduced. wu sore than tso.oo. 

In oompiraoy oa.ae,, it 11 not neoe11t.J7 th&t t.ll oompir&tora be tried 
in the I ame ·prooeedingl! or that th97 be trit.ble betore the auie judioit.l tri• 
bunal. hen when all m&y be tried. before the 1am, tzaiblm&l the proHoution 
ii tree to elect whether to try them in the •ui.e or in upuate proc1e41ngl 
(CK 296630, Seidentop, 68 BR 181,198). - . 

!.• ReoehiBg 1tolen proper;tf and dilpodng ot 1tolen properyr
I 

Receiving 1tolen property 11 & oomma l• otteue (6S C.J., Ho. I, p.602). 
ilthough thil ottenae i1 J:JOt 1pu1tioall.7 deDOunoed. b7 ~ Artiole ot War, tM 
1.ot1 ~oh oomtitvte it &re prejudioial to gooc! order am ld.Utt.17 411o1plin• 
and tend to bring the military aenioe into disrepute. Suoh aotl, therefore, 
are properl;y ch&r~eable under Article ot Var 98. The elemantl ot the otten1e 
ot reod'ri.ng are (1) the property muat h&n been 1tolen, (2) the 1.oowed. muat 
ban reoeind. the property', &nd (Z) he JIU.It ban lcnOll'll it wu atolen at· the 
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time he reoeived it. Knowledge th&t the goods were stolen need not be tull 
and complete. -It is sutfioient if acoused reoeins the goods under suoh 
circumsta.nces as would satisfy a man of ordinary intelligence and caution 
tha.t they were stolen (Comm.o:airet.lth v. Finn, 108 Mass. 466; CM 287198, Davia, 
20 BR (ETO) 171~176). 

The selling of property knowing the same to have been stolen is also 
a rtolation ot Article. ot War 96 (CK 267476, Wilson, 44 BR 1, 10). 

Speoitioation 1, Additional Charge 

Thia apeoifioa:tion allege• in subata.noe that thl aoouaed unlofull7 
receind a ailver pitcher of a nlue of more than $50.00, the property of 
Margarethe, knowing the ume to ban been stolen, and traneported 11; in 

•foreign commerce• to Burlingame, California. 

The e'Yidenoe discloses that in .April 1945 the United State• Army requi
litioned Kronberg Caatle t.nd ita grounda, the propert7 otMt.rge.rethe, the 
Dowager La.ndgrt.tin ot Heue. The pitcher in question wu alao owned b7 
lfargarethe. At the ti.mo Kronberg Ca.atle wu requisitioned thia pitcher wu 
iD. a cottage on the cutle groWlds. ID. Jul7 1946 Captain Ka.thleen B. lfuh 
wu placed. ~.n oharge of thi1 outle. While in oharge ot the outle Captain 
liuh gan tM pitcher to the aoouaed. At the tiae she ade thil gift 111 
wu diacloaed-to the a.ocu.aed tba.t the pitcher oame trClll the outle. AA J.rJq 
otticer, auoh u Capta.in Huh, ha.a, apee.kiug teohnioally/81iltody ot property' 
ot wha.tever nature that oomea um.er hia or her oa.re u a reault ot h11 or 
her ot'fioia.l podtion. .A converaion or auoh property by auch officer woul.4 
therefore constitute a larceny thereof (CM: 252103, Selnit&, 33 BR 383J 39-&J 
Cl!: 268478, Brown, '" BR 291,294J Cll 275547, Garrett, 48 BR 77, lOfJ CK 
317327, Dur~ 

It 1a apparent that at the time th& a.ocuaed reoeind this pitoher la 
knew it belonged in Kronberg Cutle arid that Capta.in lluh did not have 1uah 
OWJU1r1h1p in the pitoher whioh would justify her giving it aay. The e'Yi• 
denoe turther di1oloee1 that the aocuaed mailed the pitoher to hie parents 
who lind in Burlingame, c·a1uorn1a, and that the pi toher reu.ined in 
Burlingame tor soma time. The value ot thia pitoher wu sharply diaputed. 
One lritneu -nlued it a.t :more than $60.00 and a. defeme witneu n.lued it 
only a.t about tll.00 u aorap meta.l. Witne11e1 tor the prosecution and 
detense a.gr•• howenr that it would ooat at hut $125.00 to duplica.te the 
pitcher. 1'he Boa.rd of Renew is of the opinion tha.t the evidenoe, a.lthough 
·oontlicting, 1a 1utfioient to aupport the tindiug by the oourt that the 
pi toher'had a w.lue of more tha.n tso.•oo. 

Speoitioa.tiona 2r 3, a.net 4, Ad~itional Charge 

Speoitioa.tiona 2 and 3 of the Additional Charge eaoh alleges th&t the 
aooueed unlawfully reoeiTed a.nd transported oerta.in property to Belfast, 
Ireland, knowing a.t the time tha.t the property' wu atolen. Speoifioa.tion 2 
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aiao t.llegea i.hat ihe property wu tramported •1n toreign oommeroe." 
Speoitioa.tion 4 of the .Additional Cba.rge &l.leges tha.t a.ocuud unla.wfull7 
disposed of by aa.le oert&in propert) k:Daw1ng tha. t the same had been 
stolen. These speoifica.tions will be disouaaed together. One of the 
item.a in Speoifioa.tion 2 ot the Additional Charge, a.n a.ntique silwr hand 
mirror, wa.s a.lleged to ha.ve a. va.lue ot over $50.00 a.lid to be the property 
ot Mt.rga.rethe,Lendgra.tin of Heue (Speo•. 2). All other propert)' in theH 
speoifioa.tiona wa.1 a.lleged to be the propert,-,.ot Prilloe Wolfgang ot Hesae. 

The dlnr ha.nd mirror. wu shown to have been in the oottage a.tta.ohed 
to Kronberg Cutle a.t the time it waa requiaitioned. It wa.e the propert)' 
of Marga.rethe. The a.ocused ga.ve this mirror to Peggy Harvey in Belfut, 
Ireland. The a.ooused admitted he received this min-or from Colonel Durant 
together with va.rioua other jew-els. Its value wu ahc,,rn to be between 
$17.00 and 141.4:0. 

I 

The other property described in Speoifica.tion 2, Additional Cha.rge, 
a. baroque pea.rl surrounded with dia.monds, wa.s sha,rn to have been a. part 
of a dia.dem which wa.s in the box buried by Prince Wolfgang. The property 
described in Specification 3. (except 9 items including the 583 looH 
diamonds) wa.a shown by direct evidence to have been in the box buried b;y 
Prince Wolfga.ng and unearthed by Captain Nash. Three of the nine itema 
mentioned a.bow were shown to belong to Elizabeth, daughter of Ye.i'a.lda.. 
The: property described in Specitioation 4, Addi tiona.l Charge, was shown to 
belong to Ma.fa.lda. The evidenoe discloses that jewels belo~ing to Maft.lda. 
were aent from. Italy and plaoed in the box buried by Wolfgang but no inven• 
tory wa.s 1119.de of these jewels. The acomed admitted reoeiving a.11 of the 
property desoribed in these speoifications from Colonel Durant and a.dmitted 
that the 583 loose diamonds were broken from settings while in Capt&in Nash's 
room at Kronberg Castle. 

Under all the ciroumstanoes of the oase the Board of Review is of the 
opinion that all of the items mentioned in these speoifications, exoept 
the hand mirror, ce.JD8 from the box buried by Prinoe Wolfgang and tba.t the 
jewels shown to belong to Mafalda and Elizabeth aa well a.s the jewels not 
s.hown to belong to a.ey speoifio individual were pe.rt of the uninventoried 
jewels in the box. The 583 loose diamonds were, of course, never inventoried 
inasmuch e.s they had been integral parts of certain ornaments and had been 
detached from their mounti:1€;s by the conspirators. 

Prince Wolfgang acquired a special ownership in the box of jewels be
cause it was delivered to him for safe keeping. Therefore, ownership of 
the jewels mentioned in these speoifioations which had oome from the box 
was properly alleged to be in him (CM 317327, Durant). The aocuaed received 
this property from Colonel Durant and took it or sent it by mail to Belfast, 
Ireland. 

The question now arises, did the accused know that the property was 
· stolen t The accused admittedly knew the ciroum.etances under whioh this 
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property came into the ha.nda ot Ca.ptain Na.ah. The j,wela were shown to 
hill a.t the inata.noe ot Colonel Durant and later he reoeiTed part ot theae 
jnell troa Colonel I>ura.nt. · 

Regula.tiona reapecting \he las and customs ot war on land ha.n in 
the put been made the 1ubjeot ot trea.ty by the oi"tili&ed na.tiona ot the 
world• !he regula.tiona amie:xed to the Hague Convention No. IV ot 18 
October 1907 contain HTert.l. 11ctiona rela.ting to the trntment ot priTa.te 
and publio en.em, property ~- belligerent :cations. The providona ot theH 
regulatio• a.re set torth, trtn.~ated- a¢ '&outrued in Wa.r I>epartlleat 
Field Manuals and Technical Manuala. Artiolea 46, 47 and 63 ot th• men
tioned Hague Regult.tiona appear on pages 31 and 33 ot 1'I( 27-251, 'I Januar, 
19-H, u tollon 1 · 

•Artiole 48. 
Family honour and rights, the 11w1 ot pereona, am priT&te 

· properlJ', 1.1 well u religioua oon'ri.otiona and· pra.otioe, mu.1; be 
napeoW. 

Pr1 w.te propertJ- ou:m.ot be oonf11oated. 
•Article ,.,•. 

Pillage ia tormal.17 forbidden.• , 

"Article 53. 
All ~ ot occupation ou only tu:e poauadon ot ouh, twn,, 

and realite.ble HcuritiN wh1oh '2"• 1tri~tl7 the property ot the State, 
depota ot 1.rma, JIIHJl8 ot tranaport, atorea and auppliea, &Ad, geaerall7, 
all monble property- ~longing 1.o the State which ma;r be u,aed tor 
all11.&r7 operatioaa• 

.ill applianoea, whetlwr on land, at aea, or in tha air, aclapted 
tor the tr&l1.lllliaaio~·ot n-., or tor the tranaport ot per1om or 
thin&•, exoluaiTe ot O&IH goTenied by naftl. law, depota of a~, 
and, genere.117, all lcind1 ot ernanmHdon ot wa.r, m&7 be Hhed, en:11. 
it they belong to prift:te incliTiduala, but JIil.Lit be reatored and oom
penaation fixed when p•o• i1 aade. • 

!h•• e.n4 otiler pron.dona reapeoting enem;y property' are qu-o1;e4 am expla1M4 
1a J'JI 27-10, l Ootobn 1940, "RulH ot Lam Wilrtare, • pagH 81-84. 

J.rtiol• ot War T9 and. 80 alao regula'M the diapolition ot oapturecl or 
abamoaed ••JIil' properlJ'. J.lthough acouHcl wu ut obarged witll a TiolatiOJL 
ot tbeH Artiol••, the7 ahould ha.Te ,uttioed to warn him of the 4anger ot hi• 
ohoHn ooun• ot anicm-. !h•H .ArtiolH nu aa tollon 1 

•AR!. '19. Ca tured. Pro • to be Secured tor Pul>lio Sern.oe•• · 
.ill publlo property t en b-= tbll ·~ • t propert, o • ted 
StatN &Ad •hall 'b• aeoured tor the unioe of tho l1a1ted. Ste.tH, am 
an;y per11on aubjen 'bo allitary lar who negleot• 1;o aeoure 1uoh prop,
•rv or 11 guilty ot wrongful appropriation 'tmereot ab&ll be punished 
u a oourt-m.rtial 11&7 direot. • · 

•AR?. 80. Dealiag in Captured or .t.budom4 Property•• j;q 
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per1on aubjeot to lll1.l1ta.ry lt.• who buys, sells, trt.dea, or in a.rq 
wq det.11 in or disposes ot ot.ptured or aball4oDl4 property, ·whereb)r 
he 1hall reoeiTe or expect a.rq profit, benefit, or t.dvanta:g• to 
himaelt or to a'l13 other person directly or indirectly oonneot•d 
with hiJILHlt, or who tail• whenenr 1uoh property 001aea into h11 
pos1e11ion or ouatoq or within hi• ·oontrol to gin notioe thereof 
to ~ proper authority' and to turn over auoh property to the 
proper authority without delay, aht.11, on oonrtotion thereof, be 
punished by ti:ue or imprisoDl\ent, or by 1uah other puni1hlaent ·u 
a oourt-u.rtial, milita.ry- oommiuion, or other military tribunal 
...., t.djudg•, or by a.rq or all of it.id p.naltiH. • 

ID CK 1104.46, R;f•l (61 BR, 291,aos), the Boa.rd ot Rertn in di1ouuing 
eaptved and abandon •nG1¥ propert7 it.id a 

•'.l'h11 oour.. ot legillt.tion. 11 in. aooord with prinoipl • ot modern 
international lur whioh on the one ht.nd hold that upon i ta oapture 
•D.mll1' pubUo properv beoomes tlw property ot the oa.ptor atate and 
not the properv ot the indiTidut.l aoldier who oapturea it (AW '791 
FK 27•10, par. S27J Hague R•Julatiou, .1r1;. IS,'fll 27-2&1, P• 3SJ 
SP~/DT66M, , B1111 JJ.fJ 389 J and, on the othel" hand, proteot eziu;, 
lriTat• prop.rt:, tram. pl1.1Zlder and pillage (Fll 27•10, par. Z29 J Hague 

egult.tiona, Art. "7, fl( 2'7-261, P• al). .Uthough the word.a 1plundn-
or pillage' u used in .A.rtiol• ot lra.r 76 b&Te been held to 111111an a 
tald.n& by toroe or Tioleaoe (CK 11:'.rO 11725, Whittield, , Bull JAG ,es, 
1ee Winthrop'• llil. Law am Pre~., 24 Ed.., P• 626), 'pillt.g•' in 
the broader HDH, the HDH in whioh that t.rm 1a used in the ~ue 
Regulatiou an4 genert.117 in writinga on international law, mq be 
_detinecl •imply u the unauthorised tald.zig away ot property, publio 
or private. (Westlake, International Law (2d Ed.), Part II, P• l04J 
Rmrt. Report on. .Am. Kil. G<rn. Vol. 4, P• 3601 la.at, 26 Rewe General• 
cl• Droit Inten:iational Publique (1919) P• 111 et Hq.}. Winthrop 
aq-a, apealdng of ellellO" prhate property, 

'But; t.11° th• o&ptw-H reoognbed u legitima.te in our 
l&lf am praotioe han been oap1Nrea tor, and by authority 
of, the United Stat... No taldng tor priTate uu or gain 
bu been t.llcnred, but 1uoh w.lcing ha.a been Ngarcled. u a 
gran militar., offense in Tiolation. of the 42nd (now 75th) 
or other ArtiolH ot War. t (Winthrop'• Kil. Law aZMl Preo., 
2d F.d., P• 781. ) 

Suoll an unauthorised tt.ldng or unla11'1'ul di•politioll ot oapturecl or 
abandoned enmll1' prin.te property ii now prohibited by' Artiole ot 
War BO, a protection to the inhabitant, ot oo;,upied t.rritor;y not . 
attorded. by Arti.ole ot \lar 79 or Artiole ot War 76. ~us it b 
•aid in the 1921 llaaw.l tor Collrl••Vt.rtit.l, page 430, in r•t•r•no• 
to Artiole ot War 80, 
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•UDJ.eaa the captured or aba.ndoned property i1 priftte, or 
unle11 the aota charged tall within the deacriptiou ot thi• 
Article, the oftenae should be charged umer Article 79, 
aupra. • 

.A.110, it m.q well be tha.t .lrtiole ot War 80 1eelc1 to proteot abandoned 
print• J>roperty ot triend am toe alike troa I.Ota ot pillage. lfia• 
throp, apeald.ng ot the earlier .lrtiole ot War ,2, DOIi' Article ot. War 
'16, prohibiting pillage under oertd.n oircumata.mea, 19,71, •am 
whether pr1T&te property aougbt to be ta.ken belonged to peraona 
hoatile or triendl1 can in no mamier &fteot the legal ch&raoter -ot 
the ottenoe. • (Winthrop'• Mil. Le..- and Preo., 2d Ed., P• 627). 
0lrrioualt, Artiol• ot War 80 prohibits the wro12gtul appropriatiOJI 
or cU1poaition ot eneJBif public propert7 u well u enem:,y print• 
property (CK E1'0 96n, Konick, , Bw.1, JA.G 338J CK E1'0 11661, 
Truex (CK 308337)).• 

.A. belligerent ponr ta:tea title to monable e:ae~ publio propez-v, what
ner i ta nature, captured on the ·battlefield am, wheD t&, belligereat be• 
oo•• an oocupant, it 'IU.1 take title to &11 moveable e:aelll1' pu"blic propertf 
adaptable tor uae in mlitar;r operation.a which i1 found in the pocuphd 
territory.· The belligerent or occupant, u the oue •T be, can, there-
fore, rel1nqu1ah to i.mi'ridual1 its title in auoh enem;y public properv 
by appropriate regulation. During the ooune ot the recent hoatilitiea 
againlt the,.liil Powera, tl». United State, on Hftr&l occuiom promulgated 
regulations, thoae upon whioh aocuud here reliea being «x&11Ple•, pro'fiding 
tor the aoqubition by indiTiduala ot certain llinor iteu ot enem,y iublic 
property which were ot more T&lue to 1uoh indi'fidual1 u ao-can..d. aounnir1• 
than to the Gonrmunt. However, with the exoeption ot oertaill llaited right. 
ot requiaition and Hizure not material in the iutant oue. a belligerent 
or oooupant does not take title to and o&m10t appropriate en--.r priftte 
p~operty and thua omot. by- regulatioa or· othenriae, purport to gi"N indi• 
rlduala other than the righttul owner, ui;y interest therein (Oppenheua. 
International L&w, Vol. II, 6th Ed. ReT•• P• 380 et aeq.). 

Th• property- involved herein wu obY1oual7 prin.te property. ill 
peraou are preauaeci· to know the l•. The &\JOUie<! kJlew tile :man.ner in wbicth 
thia property- w-u acquired by' Ca.pta.in Ea.ah and Colonel Durqt. The 1urrep
titioU1 ooniuot ot the oonapiratora indioate1 that they-were either aware 

. ot the proviaiona ot intel"ll&tional law diaouaaed abo"N or at leu~ ••· · 
peoted the exiatenoe thenot. The Boa.rd ot Rm.. oonclude1,theretore, 
that the aocuaed knn or nuonably ahould. ban known that the properv 
reoeived b7 bi.a wu 1tole11 (CM 234472. Cann.on., lat Ind •• 21 BR 1, 9J CK 
~a2s. Hlrlrett. 82 llR (ETO) 139,lil). 

It appea.ra. that Spooitioatione l am 2, Additional Charge. w-ere dh.wn 
in an attempt to plead within the pro'fi1iom ot Title 18, Section ,16, u.s.c., 
in that the apeoit1oatione oontain the word.a •in to reign commerce. n It ii 
auf'fioient to ~ that neithel' the plea.dine nor the proof are auf'ficient to 
bring theee ottemea within the prov:t.aiona ot the above-mentioned notion ot 
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the Code. 1'he proof diacloae, that the property waa r•o•iwcl u alleged 
am tra.n.eported to the plaoe t.llegecl. .As Ye han · a&id above. the aot ot 
the aoouaed in reoehing property whioh he lalew to have beea etolen and 
eelling property- whioh be knn to han been etolc ii olearly oonduot of 
a nature to bring diaoredit upon the nrTioe am ie therefor• a TiolatioD. 
of .lrtiole ot War 98 u t.lleged. · 

The property deaorib•d in eaoh apecitioation YU ahown to have '\om• 
aubate.ntial nlue and, therefor•• a!Ji1 di1orep&n07 between the"talue alleged 
and the value proven 11. in thia particular oue, ba.terial. Section 288 
of th• Federal Criminal Code (18 u.s.c. ,e1) pron.dee that whoever ahall 
reoein atolen goocl.l kncnring the aame to h&n bHD atolen ahall be 111• 
priaoned •not more than three 7ear1.• The otfeme ot reoeivin,c stolen 
good• ot ux, 1ub1tantial Talue, knowing them to b&n been atolen, ii tluw · 
p\Uliahable b7 penitentiary- oontill8ment YheH the aentenoe adjudged "1 th• 
oourt inoludea oontinement tor more than om 7ear (AW U, 18 u.s.c. T6S t). 
Penitentiary eontinement ii likniH authorized. upon a oonviotion ot the
orilne of 00111pirao7 under Seotion 37, Criminal Cod• (18 u.s.c • .&.. 88) wheii 
the Hntenoe adjudged by the oourt inol'lliH b1pri1ozment tor more thaa 
OU JNJ"• 

6. War Department reoorda aholr the aoouaed. to b• H-7/12 7ee..r1 ot 
age and u.rried. He reotiTed a B • .1. degree trca Po110na College in 19M. 
Prior to hh entry into Hrvioe lie wu niplo7ed. "1 sat...7 Store•, Ino., 
earn.111.g t312O per a.nnum. On 15 Jv.m 19'2 he wu appointed and eolllliuioned. 
a tirat lieutezw:rt, Ats. Re ..-u pro:aoted. to oaptai• on l July 1944 and to 
major on 16 Sept~r 194.1. For meritorioua Hn1.oe between l September 
19ff and. 28 February 19'5 ht YU awarded a Bronze Star. He reoeiwd. a 
Croix cl• Guerre troa France oa 27 June 19'6 and. om trca Belgi~ on 2 llaJ 
19'6. Hie etrioieJlO)" reporia tor the period. 1 J\117 19" to n Deoaber 
19"5 are •superior.• 

6. Consideration hu been ginn to tbe reoommeDdati.0111 tor olemeno7 
aigned by- the detem• oounHl, all th• membera ot the oourt, Lieutem.nt 
Colonel Redmond J. Connolly-• PrOTO•t llar•hal who ha4 ouatod.7 ot aoouaed clurillC 
hi.a oontinaent, Lieutenant Colonel Franoi• s. Gabel and. Cohml .&.. B. Rosen• 
tielcl, Jr., whioh a.re attaohed. to the reoord ot trit.l. Couideration hu 
alao been ginn to OCll!lllWlioatiou troa Honorable K. c. Jolmeon, Bonorable 
W'illi&111. 7. Xnowlam. and Honorable Sheridan Dolrney', Membere ot the u. s. 
Senate, Honorable Borri• Pouleon and. Honorable lf:llliaa c. Cole, llnlber• ot 
the Home ot ReprHctaUn•. and 11D 276 letter• troa m.Utar7 peraozmel and 
oiTilla.u, all urgi.Dg oln.enq tor aoouud or attHting to hi• prior _goocl 
oharaoter. Jolm. llarlan Amen and 8111th W. Brookhan, apeoial 4eteue oow:1.Hl 
tor the aoou.eN., tiled & 'brief, aD4 appearecl before th• Board. 'ot i.•'11• u4 
orally arpecl the oue on bebalt ot tM aoouu4. 
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7. ?Ile oour1; wu lega.117 oomtituted and had jurildiotion onr the 
a.oouud and ot the ott.zwea. No error• injurioual;r a.tteoting the aubat~ 
tial rights of the a.ocuaed ••r• oammtted duri.J:lg the tria.l. 1'he Boa.rd. 
ot ReT1eiir 1a of the opinion tha.t the Noord ot trial 1a legal17 auttioient 
to 1upport the tiDding1 ot guilt,- and the aenten.oe am to n.rrant oontinla• 
tion of the aentenoe. Dbmi.11&1 11 authorind upon oomotion ot an offl• 
oer ot a Tiolation ot .lrtiol• ot War 98 t.tld oontin•cti in a penitezrtiuy 
or other l'ed.era.l oornotion&l imtitution 1• authori&ecl upeA oonTiotioa 
ot oonapiraoy or ot knowingly reoeiTing etolen properi7. 

~ :ti;~, Jwlp Ad'fOoate 

~6-:ffi~t < , ~- AA.ooaQ 

,£/Jd~ , JQdco M-ah 
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JJJ1E. • Cll 519737 lat Ind 

WD, J.A.GO, Waahington 26, D. c. JUL , 

ro, the Under· Secretary ot war 

1. Pm'auant to Exeoutin Order lio. 9666 dated Jfq 28, 1946, there 
are tr&r1Ulitte4 hererlth tor your action tbt record ot trial an4 tbt 
opinion ot tbt Boa.rd ot Rnin in the oue ot llajor DaT14 F. 'Wataon 
(0-909086), Qgartermuter Corp,. . 

2. Upon trial by general oourt•artial acouaed was found gullty ot 
oonapiriug w1 th Coloul Durant to oo:anrt to their om UH 14:3 iteu ot 
jnela and other ohattela, the property- ot Prince 'Woltga11g ot Bene, ot a 
total T&l.ue ot more thu t6o.oo (Speo. and Charge II), and ot three apeoi• 
ticat10111 (Speoa. 1,2,3, Add 11 Chg.) ot knowingly reoeiT1.ng 21 1teu ot 
property knowing th• aame to have been atolen. ~ total n.lue ot tu 
property- in each 1pecitioat10n wu lhown to be aore than t60.oo. b' 
property belonged to Xargarethe, L&ndgratin ot Re11e, and Prilloe Wolfgang 
ot Hesse. Re wu also found guilty ot aelling tour. iteu ot j ...1.ry 
lcnoring th9 aa•• to have been lblen (Spec. 4, .A.dd ~l Chg.). .ill 1pec1t1-
caticm.a were in violation ot .Article ot War 96. llo nidenoe ot prnioua 
oOllTiot1ona wa.1 introduced. He wae Hntenoed to be dia1.aH4 the aervioe, 
to torteit all pay and allonnoea due or to becoae due and. to be o0llf'inl4 
at hard labor at auch place u the revin-ing authority aigbt direct tor 
three year,. 1he NTicnring authority apprOTed· the aentenoe a.lid forwarded· 
the record ot trial tor action under .Article otWar 48. 

s. A •UZllll8.l7 ot the evidence JJ'&Y be tound 1n the aoocap&n,yizlg opinion 
or th.e Board ot Rniw. I oonour in the opinion ot the Boe.rd that the 
reoord ot trial u legally euttioient to support the tindinge ot guilty 
and the eentenoe · and to warrant oontiration thereof. 

In JF11 1945 the German oaatle ot Kronberg, the home ot the Heaae 
taaily, waa ooeupied by the .Aaer1can J.Ts:, and used u & club. In June ot 
that year one Captain Kathleen B. liaah, WAC of'tioer, ,raa plaoed 1n oharge 
of' thie oaatle. on 6 ll0Ye11.ber 1945, a wooden box containing jewels and 
other valuabl• oba.ttela waa found concealed under a concrete tloor ot the 
basement of the oaatle. '.thereafter, the aocuaed, Colonel Durant and 
Captain Nash diecuaaed the ·possible ownerahip or thia propel"ty and con
spired together concerning ways ot converting 1t to their own uae. Thia 
property belonged to the Rouse ot Hes ae and individual member• thereof°. 
It had been pb.oed in a box and buried eometime in October 1944 under the 
personal supervision ot Prince Wolfgang ot Hesse who wt.a rHponaible tor 
the property. Following the•• di1eu1aiona, the accused reoeived ao• ot 
the property trom Colonel Durant. He took part ot thia property to 
Beltut, Ireland, and gan P9ggy HarTey a baroque pearl aet in diamonda. 
Re also gan her a 1ilver hand mirror whioh oame trom Kronberg Castle. 
llhil• 1n Beltaet he eold 1ome ot the jewelry to a pawnbroker. 
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In May 1946 the aoouaed wrote Peggy Barny that be waa J11&.lling her a 
box ot oa.ndy e.nd asked her to aave the "minta• ,therei%1 tor hi.a. When 1he -
opened the box ot oa.ney the "mi.Dt1 11 were jnela the acouaed ha4 reoeind 
f'rom Colonel Durant. · 

During February 1946 Captain ?lash 11ade the· aoouaed a prea~nt ot a 
l11T11r p1toher. 1h11 pitcher wu f'roza Xronberg Castle and thi.1 ta.ct wu 
mown to aoouaed at the tiae. 1'he aoou1ed •ll•d th11 pitcher to h11 
parents ill Burlingame, California. 

1'be val• ot the 1tolen properv reoeincl. 'b7 the aoouaed waa sharply' 
oonteatecl. '!he pitoher (Speo. 1, .&.dcl'l Chg.) reoeind troa Captain lfuh 
WU found· to ht.fl I. nlue ot JIOre than $60e00e fh.e dlnr hand airror and 

. the ·baroque pearl reoeind troa Colonel Dtzrant (Speo. 2 • .ldd •1 Chg.) wu 
'ftlued by a proHout1on wi 'b:le11 &t a.boat t2sas.oo, while tu cieteu• 
witne11 nlued tbeH item at about $66s.oo. 1he property Notind troa 
Colonel Durant and deaoribed in Speo1tioation S, JAditional Cbarp. ,ru 
T&lued b;y pro1e0Uti0llwitne11e1 U between l28,996e26 and ISS,832e86, 
whll• the detena• witnea1e1 n.l'Qed it at ti.,su.oo. Detenae witui1 
T&l\lecl the property reoeind 1'roa Colonel Durant and •old 'b)' aoouaecl 
(Speo. ,, J.dd'l Chg.) at t10a.oo. 

,. Aoouaed 11 S-l-7/12 year, ot age anq 11&rried. Be- reoeind a B.J.. 
cl•gree f'roa f0aOll& College 1n 1H4. Prior to hil entry- into· HM'ioe be 
wu a.plo,-.4 -.,,. sateny stores, Ino., •&rJdng ts~20.oo per amim. 011 
16 June 1942 be wu appoi:Ated 11:1.d oollld.HiOlled -a ti.rat lieutenu.t, .&.m. 
Ba ,raa proaoted to oaptalu on 1 July' 194' .m to ·-.jor on. 16 September 
1946. For ..ritorioa aeM'ioe between 1- Septellber 194' and 21 Pe'bruar7 
19415 he,..... awarded a BroDSe star. He reoeind a Croix de Guerr• trm 
Pranoe •21 June 1946 and one troa Belgia a 2 Mq 19~. R1• ettioieno., 
reports tar the period 1 July' 194' to Sl De~r l94i5 are •superior.• · 

6. , Ccmaideration bu lkl•n ginn to ti. reoomiend&tiom tor ol...nq 
on behalf ot aoouaed attached to th• reoor4l ot trial and dgnecl by- tbe 
deteue oounael, all uabera of the oo\lrt and three ott1oer1 who ban· 
Hned with the aoouaed. Conaideration bu alao bH1l gifl?l to 001Dnni
oatiou tl'oa Honorable L c. Jobnaon, Honorable W'lll11a Pe Itiowlan4 u.cl 
Eonor&ble Sbericl&n Dowu7, MJabera ot the u. s. SenateJ Honorable Jlorril 
Poul1on alld Honorable Williaa Ce Cole. aember1 ot tb9 Rouae ot Repre
aentat1na, and to 218 lettera f'roa ailit&rJ' per1oms.el and oiTUiau, 

· all urging oleaenq tor or atte1ting to the good. oht.raoter ot ti. aoouecle 
/ • • I 

John Bulan Aun and Saith •• Brookhart. 1peoial d•t•ue 001m1el tor 
the. aoouaed. ·filed a bri•t. appeared before the Board ot Rni• and 
orall.7 argued the ouo on behalt ot the aoouaed•. 

6. ~ aotion1 ot the aoouaed 1n oompirh..g .to OOJnert jnelr7 aD4 
/other oh&ttels ot great T&l• and thereatter reoeiTing 1tolen propert:, 

nlaed lcanheN 'betnU $1i,000e00 ad tss.000.00 U nil U Hlling 
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10r1111 ot the 1tolen property-, all tend to bring great diloredit upon the 
llil1ta2"7 H"ioe. A great nl&ber of letter, requa1ting ol...noy b&T• 
been r•oein4. 1'heH letter• all tend to ah011' that the reputation ot 
aoou1ed prior to these otteuaea waa good. In Cll SlT~27, Kathleen B. 
luh Durant, the aoouaed tMreiD wu atntenoed to tin 7ear1 oontlnement 
on charges a.riling 'b7 reason ot tbs aaportation or the j ...11 1JJvolT•4 
beNin and embeulement of other property. Ber ,enteno• baa been oon• 
tirae4 and abe 11 DOW aening her aentenoe at the Federal Retoru.tory tor 
Waaen, .Uderaon, West Virginia. I reoommend that the aentenoe be oont1naed 
and oarried into execution and that a Ulited Sta.tea d1ao1pllzw7 b&rracka 
be dHignated. a.a the place of oontin.e•nt. ,, 

1. InoloHd 1a a form ot action delignecl to OUTJ' into •tteot the 
foregoing reOOJ1118ndation, ahould it 11Ht with yoar appron.l.. 

mt ,319737 

I IJa.ola !BOll&S L 
1. boord. ot trial *J•r Oeural 
a. 1ora of aotion !M Jwlge .AA'Noate Gezwral 
a. Correapcmdenoe aeu• 

· t10M4 iJL par.·1 
abofl ooJltaine4 ill 
Volte I, II, III 
aooo~ tile , 

--------------~-----------------( a.c.w.o. 255, 23 Ju11 1947) • 
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UR IEPI.RrMElff 
In tlait Office ot The Judge j.dvocate General 

l'uhington, D. c. 

J1GH - CM 3197/4 

UNITED ST1'fES 

... ) 
~ 
) 

Corpc:rals RCBERT E. t. IE1ll18 (Rl ) 
34822065), 1208th Labor Superv.l.- ) 
lion Ccap.D1, llllUCS R. EIIER (RA. ) 
33422626}, 1684th Labor Supenision ) 
Colll,'l&ll;Y', and JCSEPB B. SORRENrINO ) 
(42254968), 1459th Labor Supeni- ) 
1ion ~ ) 

l 

2 3 J'.Jl 1947 

llESTERR BASE SEaf ION 
US FCRCES, E~TEUTER 

Trial b7 o.o.K., co.tlftned at Antwrp, 
Belii=, 18, 21, and 22 oatober 1946. 
Deald.nla Dllbonorable d11charge and 
con.timment tor two (2) 7ear1. :Silera 
Dishonorable diacharp and confinement 
tor om (l) year. Sornntinoa D11-
honcrable discharge (auapended) ud 
co·n.tlnemant for one (l) year. Deakins 
and lilara The Branch United State. 
DiaoipliDary Barracka. Sornntinoa 
l'anburc ·Reh.,t,ilitation Center 

HOLDOO 'b7 the BQLRD 07 RZVJD 
HOI'Tllmi!N, SOLF, and BmH,. Judp Ad'YocatH --·-----------

l. Tile record of trial 1n the cue of the tllrff ealisted 1119n D&Md 
abow has been •um1ned by tbl Board. ot Rnin. 

2. The accuHd were tried, iJl o• trial, upon tbl · tollcnring Cbargoe• 
and Specitioatioua 

.U to Corporal Robert· E • L. Dealdm a 

CBlRCZ Ia Violation ot the 93rd ·Article of Tar. 

Speciticationa In .that Corporal Roo.rt L. Deal:ina, l208t.h Labar 
Supeniaion Company, United St&tH Force,, luropean Theater, 
clid, at Eigenloo 'femache, Belgiua, on or about 2S A.:sril 1946, 
by tcrce and rtolence and by putting hill in tear, teloniousq 
take, ,teal, and C&rl'7 away, troa the presence ot Vincent 
.Ufona Vercauteren, 20,000 franc• lairtul aone1 ot-Belgi\1Jl1 · 

the pE"Opert7 of Vincent .Lltom Vercauteren. 
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CH1RCB Ila Violation ot the 96th .uticle ot Wal". 

Specitic&tiona In that Corporal Robert E. L. Deakins, 1208th 
· l&bar Supervision Ccai-DT, United States Farces, European 

Theater, did, ill conjunction .with. First 'Lieutenant FNddie ' 
R. 'Walker, Headquarters, 145th labor Supeni.1 ion Center, 
&Di Corporal Wallace R. Eller, 1684th :r.bor Superdaion 
eo.puy,, at EigeDloo, T--,che, Belgillll, on or a bout 2S 
.lpril 1946, lt'l'Or&gtuily attempt to sell to one Vercauteren 
a 2½ ton-truck, ot a value ot ·aore than tso.oo, property-
ot tbe United Statea. · 

.ls to Corporal Wallace R. Eilers 
. 

CBARC£ Ia Violation ot the 94th .lrticle ot War. 

Speciticatioa1 Ia that. Corporal Walla~ R. Eiler, 1684th i.bor 
SuperT1•1oJl Com~, United Statee Faroe•, European Theater, 
did, 1n conjunction with First Lieutenant Freddie R. Walker,. 
Headquarter•, 14Sth Labor Supervision Center, and Co:rporal 
Joseph 1. Sorrent1no,~l4S9th labor Superri.eion CCJl1Plll1, at 
Kalinea, Belgium, on or about 11 JUDI 1946, wrongfall.7 and 
knori.ng1.J aell one 2¼ ton truck ot a value ot more tlu.n 
ISoeOO, property- ot the United States 1.'urniahed am. intended 
tor the ailitary service tlereot. 

CBARCB Ila Violation ot the 96th Article ot War. (Findinp ot 
guilt7 disappr~ed by the reviewing e.uthorit7). 

8pecit1eationa (Findi~• ot guilty- diaappro-red by the rerln:iJli 
autharlt.,) • . . 

A.a to Corporal Joseph J.. Sorrem,1noa 

CHARCZ I Violation ot. the 94th Article ot Yar. 

Speoitioationa In that Corporal Joseph 1. Sorrentino, 1459 
!Aber Supeniaion Company, United States Forces, European 
The~ did, 1n. conjunction with First Lieutenant Preddie 
R. Walker• Headquarter•, 145th Labor Supervilion Center, 

•and Corporal Wall ice R. Eiler, 1684th labor Supeniaion 
~, at llaline1, Belgium, Oil ~r about 11 Jum 1946, 
wrqtlll.ly and kDaringfy sell a 2t ton truck, Yalue et 
acre than $SO.CO, property of the United Statee, rm-niabed 
and. intended tor the Jl:llltary ,er,.ice thereof. 
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First Lieutenant Freddie R. Walker was charged rlth the alleged attempt ·to 
sell on 25 April 1946 and tie unlawful sale on 11 June and ns tried with 
the accused in th!: same trial, but the c_ase as to Mm ia considered by the 
Board o! Review in a separate opinion. 

Prior to arraignment the de!ense, for eaph accused, objected to a com
mon trial. This objection, treated as a mot.ion to sever, was denied by the 
court. 

Each accused pleaded not. guilty to and n.s .tound guilty of each appli
cable cl:arge and epecification. No evidence o! previous convictions was 
introduced as to aey o! the accused. The accuaed Deakins and E~ler were 
each sentenced to be dishonorab~ discharged tbe service, to .tar!eit all ..1 

pay and allowances d\J9 er to become due and to be confined at hard labor 
tor tour years. The accused Sorrentino ns sentenced to be dishonorab~ 
discharged the senice, to :tcrfeit all pq and allowances due or to become 
due and to be confined at hard labor for one year. In the case o:t accused 
Deakins, the reviewing authority approved the sentence but reduced the pe
riod o! confinement to two yearp. Iii the case o:t accused Eiler, the review
ing aut.horit7 disapproved the .tindings of guilty of the Specification o! 
Cbarge II and Charge II, approved the sentence, but reduced the period ot 
confinement to one year. In. the case of the accused Sorrentino, the re-rin- . 
1Dg authority app:oved the sentence but suspended the execution of the dia
honorable discharge until the soldier's release tr01l contimment. In the 
case o.t ·all the enlisted men the order directing execution ot the aentence 
ns withheld pm-suant to Article. ot 1rar SC>f, e'fen though in the case of 
Sorrentino the execution of the sentenc,e to dishono~able discharge wi.s 
suapended. · 

3. The eyidence tor the irosecution is summarized u .tollows a 

· .I. Belgian civilian named .lltons Vercauteren, re11d1ng· at Temsche, Bel
gium, testified that five ar 11% mo~ be!ore the trial (18 Oct 46) 1n 
April,. liq, or June, two Amrican 1oldiere, one o! llhcm u:, ban been Polish, 
entered his home and o!tered to eell hill a jNp or a truck, u they wanted 
money (R 10, 12). Vercauteren said that he •did not agree to b'Q1• (R 10). 
Tbe soldiare then asked the wq and distance~to vario1.11 places and alao 
asked tor a map. Vercauteren •1 wife procured a up trcm a cupboard. There 
wu some money- in the cupboard, amow:rting to 20,000 .trance, wbich.waa Hen 
by the soldiers. One o.t the soldiers then drew bi• pistol and took the . 
money .trom the cupboard. He pouxted hi.I pi1tol at Vercauteren and !orcecl 
him against the wall. The 1old1er, who took the moD17, then lett the house, 
jumped into a trucJc·ana droH an:r (R 11). Vercauteren unsuccesstull.7 pm-
sued the truck on h11 motorc70le, noticing, as he started in pursuit, a jeep 
parked about 100 to lSO meters trom b1I house (R 11, 3~). Be did not state . 
what became ot the Poli.lb 1oldier. 801111at1me subsequent .to thi1 incident, 
two .lMrican 1oldiers but not the 1&111 ones who had robbed hill (R 43), and 
not the accU1ed (R 36j, app,ared at hi.I hOll9 and returned the 20,000 trance 

•to bim. Before he was ginn tbl money, hownr, he and bis wife were re-
quired. to 1ign a receipt or 1lip o:t paper containing about ten ar ·fiftMn 
warda in Englilh. Be could not read it and d.oe1 not know wbat was written 
on it (R 36-37) • 

http:vario1.11


Vercauteren could not identity any or the accu.aed u either the sol
diers who robbed him or who returned the money. He stated, honver, that 
tm •oldiers were dressed differently on the two occasions (R 43) and that 
the accused 1r8N dressed d1tterent4' in tm ·court rooa (R 41). 'lben •ol
diers are wearing dit.terent clothes it 11 i:llpossible tor h1a to identity 
thea (R 41). · . · 

Edward A. Bec)c, an agent or tbe Criminal Investigation Di"Yision, 
testified· that ha conducted an 1nvest1,:ation ot this case dtiring the course 
or 11h1ch be had 1 pa1d a ruit to the two people at Teasche1 (R 20) and that 
aubseqU9 ntl.y he had. searched Deakins and bad .tound a note iii Deakins ' wal
let (R 32). Tha original ot this note bad been attached to the criginal 
CID report (R 32), but had been lost. The witness made a aearch tor this 
document but wu unable tQ locate it. The cm unit to which the report bad ,. 
been_ subllitted bad bHn inactivated (R 26). Prosecution hhibit I, a 
certified true copy ot ti. original note round on Deakina by the witn111 
(R 32), was admitted in e"Yidence and, in pertinent part, Nada u tollona 

"Tm under• igned near that this man Robert E. t. 
Deaki.DII hal nel'er stolen or rcbbed an;, aoney from • _ 
at an:, ti.ml. 

·a/ Altona Vercauteren 

•/ Dtl Ca'Wr Zulau• 

F.lr1t· Lieutenam lrne1t F. Seale, ~ding Ottioer, l41'7tll 1-bar 
~upenuion Cempan;y at Obent, Belgiua, testified that on ar abou.t ll Jum 
1946, after recei'Ying talephona C&lll troa the mil1tary police, he dill• 
cc,yered tlat •• ot b1a ~on, 6 :x ,6 trucks wu llisai!2g, and bad. bMD 
nplacri with another 11ailar tr11ck, which did not belong to hill unit, 
but which bare bia unit'• buaper IWidnga (R 13-lS, 17-18). His truck 
wu returmd. s0a1t1M •atter 2 a.••' (R 19). Sorrent.1no, b1I acting 
mot.er aergeant, told bi.a are tha "wro:ag• truck had come trca (R 16), 
and - ordered t.h&t, it be returnad after bi• truck had been nturned. te 
b1a (ll 16, 19). -~ 

Ut.er test:Saoey or !gent Beck that the:, wre Toluntar~ m.de, &D4 
after nvrul1ng an objection b:, ti. de.teme that the ccrpm alioti had 
not been eatabllabed, a pre-t.r:1al atate.nt. ot Eiler (Proa Ix BJ R 29) 
and copie1 ot ir•-t.rial ltataanta at Deald.u (PrN Ix A.J R 28), and. Sm-
reDt.ino (Proa E1: D;• R 31) wre adJlittecl in Hidence. TbeN .. al.lo aa 
llbjection to the ltatwnt.a ot Detektna and Sorrentino on the o-ound that 

. tm orid naJ• wre not introduced and that copiH wre not tba be1t •'Yi- . 
danoe (R 28, 31). .A.gent. Beck te1t1tild, howeflr, that the original 1t~te-
1111nta had bNn 111 tt. tilN ot tha cm uit which had been inacti'Yated.. 
Be had aearobed·and cbacbcl. ftl"ioua places bu had bHn -amble to leoate 
the aripnal atat...11\a (R ~).. - • , . 
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The stateimnt of accwsed Deald.Da.. ia BtlllmariHd u f ollon a 

' Lieutenant Talker bad a plan to sell a truck to a Belgian ci"Yi.11an. 
1 man referred to only' as •the Polock" bad Warmed Lieutenant Wallcer con
cerning tbs opportunity to make this a&le • Dealdna na to deli"Yer the 
vehicle am collect th• 1101197 and for th1a purpose drove tbl9 truck trClll 
tb9 depot. Lieutenarrt Yalker followd behind 1n his own vehicle. Dellkina 
first picked up •the Polcte1k• who Jenn ~here the chili.an lbed, and then 
drove to the oi-,ilian'• hoaae. Lieutenant Wal.leer parked some distance 
PQ"• The ciTilian, howe-,er, took bi.a motorcycle and led Deald.M to an
other town, Hume, where Deakina met a second cidlian. The two ci-vilians 
gav~ Deakins 20,000 trancs am wanted him to leave the truck at Ba:amie. · 
Thi.s Deald.n.11 did not wish to doe It •s Lieutenant Talker's plan that 
arter the truck bad been eold and Deakins bad obtai•d the money, Lieu
tenam. Walker would •pick up• the truck as u unattended vehicle, so that 
•the tr. s. Jr,q 110uld not lose the truck.• Deakim did not know llhen 
Lieutenant Walker wa, and pur1uaded the cbiliam to return to the hoaae 
to which bl bad first gone. On the wq back, Deald.na had engim trouble. 
The two c1-,111an1 decided. that the7 had ude a bad bargain and asked 
Dealdna to g.!) 1.Dto the house and talk 1t oftr. Deakins •nt in, hoping 
that Lieutenant Talker would- arrive and •take ner•" The ci-,Uians d•
unded their money back and Deald.m stated that three ci"filiana 11ca1t 
towards • tar the aone:,.• Otl9 of them went out of the houae to. tab 
the truck, and became he did not want to loee it, Deakins drew h1I · 
pistol. He •Jit outside, puled the c1T.1llan out ot the truck and droH 
off. 9The Polock" bad alre~ le.tt. but· De&ld.Ds aet him and Lieutenant 
Walkar acae distanre ·down the road. DeakiDI told Lieutenant Yalker what. 
bad happened am then returned to the depot. Dealdna then went to Lieu
tenant Walker •s qmrters, gaH h1a 10,000 trance, am apt 10,000 franc• 
hi.melt. i.tter the inveatigation began, and 11.Me Deakins had spem hie 
w,my, Lieutl!lnant Walker gave Deakins 20,000 francs which Deakins returned 
to 11tbe people.• Deakim 1tated that. "The7 said everything was o.x. and 
tbl91 nre willing to sign an;ything to get their money- ~ck.• 

The portion of Eiler'• statement pertinent to Cbargu I and its Spec-
ification, reads u foll.an 1 • 

•During the later i:art ot Vay I received a truck traa 
a soldier, whoee nama I can't remember, at the 6541. The 
truck waa a OIIC 2 l/2 ton 6x6. I agreed to pq the soldier 
appraxlmately- 14,000 francs. I then took the truck to Gent 
where I tur:aed the trllck over to the Motor Sgt ot the 1417 
L9C Co. I wnt. with the soldier to eell the truck to a 
civ111an. ll'e took the truck approximate~ 10 mil•• trom 
Gent into the cOUlJtry' where we met a ciTUian at a cafe. 
The civilian and the llotor Sgt then drofl to the c1"f1.11an'• 

· house 1n the truck and I followed in a :t jeep. • The l(otor 
Sgt ·and .the ci"fUian nnt iato the houae and I l'911181ned 

s 
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outside. The soldier am I then returned to his company
where he ga..-e :m approxamately fifty thousand francs and 
he kept .tive thOU8and francs as his share ot the money 
tar making the sale. 

111 wish to state at this time that the truck n sold 
was not the one I original:cy' got from the 6641. It was a 
good truck and the Motor Sgt of the 1417 I.SC Co. bad a poor · 
one so her kept the good one and we sold the poor om to the 
civilian. We neglected to take the 141? I.SC Co bumper mark
ings ott the truck we sold. 

•I then returned to the company and put the ti.tty thou
sand .tranc• in rq toot loclr:er. Sel'eral of the other men in 
the c011.paey were present and saw me place it then. Ona •t 
the •n n1 Cpl Robert E. L. Deacons. I told the men I had 
jmt sold t.he truck for abrut fifty thousand !r&I1Ce. The 
next day I paid tieutenant Fred Walker awo~te~ 14,000 
.trancs u h1a share tar arrainging tar the un at ti. 6541 depot 
to gin 1111 the truck. 1t ,the time I paid Lt. Walker w nre 1n 
rr billet. · 

•I bad alrea~ paid oft the man at the 6541 depot the 
night.before. I gan him apprcxamate~ 14,000 francs.• 

* * * •In reguard to the truck which I traded to the JllOtor 
•gt. ot the lU7 I.SC Co. mentioned in the first part of the 
1tateaeat I ..-ant to add that when I traded him the good 
truck he put the bumper markings ot his old truck on the . 
o'Dli I traded bin without Nmon.ng them oft his old one so 
tb&t when the llP''• reconred the truck we sold, the 1417 
I.SC eo. had two trucks with the same bumper ll&l'kings.• 
(Proa Ex B). , 

Sorrentino'• statement read.a as follons 

•One day Cpl Eiler came to u _and asked it he could 
park a truck on 'Ill¥ Motor Pool. He said be was going to 
Holland to get rid of it, iso I asked him it I coulci Ritch 
trucks rlth him, because one ot 'r:t:I trucks was bad. He 1aid 
it was OX ~th hl.., The truck waa there tor a tew days, and 
then one day Cpl, Eiler asked• if I knelr -.mere be could 
sell the truck. I told him I knew of a cate where it might 
be possible, I went rlth hill to the cate, in Ghent. There 
we met this girl who said she llight lcno1r aoaeone who might 
buy t.he truck. So the girl took us to a care in Ma.lines 
where the ~raona who was to buy the truck was called. The 
aan cam• in looked the truck Oftr and was taken tor a ride 
in the truck. He paid for it theN and took it 111th hi& ·to 
his farm. He paid 50,000 .trs tor the truck. ThmCpl. Eiler 
took the girl and myself bac~ to ..,- CUil\ and the girl and I 
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stayed there at the camp !ar a while. Thel I took her back 
to Ghent in one ot my own trucks. BefCIE'e Eiler le!t, he 
gave me 5,0CX> !rs, I didn't ask him for it. We drcve the 
truck to the !&rll !or the !armer, and he paid !ar it there.• 
(Pros Ex D}. 

. 4. 1.tter ha'Ting had their rights u witne1111es explained to them, 
each accuHd elected to remain 1ilent (R 48). The defense introduced no 
e11idence. 

. ' s. With respec\ to the ot!ensee allegedly condtted on 11 June 1946 
(Charge I and its Specitication as to Corporal Eiler, and the Charge and 
Specification as to Corporal Sorrentino), the only Hidence pertinent to 
the offense charged againat each accuaed, aliunde the confession ot each 
accused, 1a that contained 1D the te1t:laoey of Lieutenant Seale. Hi• 
testimo:ey merely sho-n tbat on or about 11 June 1946 a truck which did 
not belong to hi.a unit, but which bare· hi.a unit'• bumper' marking.a was in 
the motor pool of his unit, and that another truck belonging tc his unit 
wu 1D the bands ot the military police. .lt the most this e11idence shon 
that a truck belonging to th9 ;unit wu not in the motor pool where it 
should ha"le been, and that it my ba·.e been exchanged fer the one that 
•• present but did not belong there• Thia, e11idence Htabliahed mere~ 
tb&t a truck wu missing,. Evidence that iropert;y is mi.Hing is not, ot 

. ·iteelt, sufficient ~ prOYe the corpus delicti in the o!!ense of wroneM · 
eale. Such e'f'idence. bas been held illlullici.ent to establiah the corpua 

· delicti, 1D eeveral cues ot 'lll"ongtul sale (CM 211218, F'lging. 10 BR 251 
&?¥1 cues cited ~herein). ~., , · ·. . ·. 

11.1 court mq not consider tbt contusion ot an ac-
cuaed u evidence againat him unleH there be in the record 
other evidence, either direct or oircumatantial, tbt ~ 
offense charged bas' trobably been com.ittedJ in other warda, 
there IIU8t be nidence of the corpm1 delicti otlm' than the 
conte111ion itNlf. * * * Exampl.eaa * * • In a 0&1e ot alleged
larceny or in a cue ot alleged unlawful sale nidenoe that 
the propert7 in question was ld.111.Dg pnder c1rcuptancef ip
dicatw in the firet cue that it ..,.. probablY stolen, and 

n t second case th t wu ob bl s would 
be a co11pliance with tbia rule• . KCll 1928, par l.14!., p US} 
(Undencoring supplied). . 

Tlaretore, in the opinioa ot the Board· of Re'Yiew tht record of trial 
1• ·i.ga11y inautticient. to support the t:1.ndinga ot guilty et Qiarge I and 
its Specification againat Corporal liler and tbe Charge and Spoitication 

· agaiut Corporal Sorrentino. · 
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6. · With respect to Deakins and Sorrentino the ·qusstion ii presented, 
whether ti. reccrd of trial is legally sutticient to support the t1nd1nga 
of guilty and the sentences, 1n view ot the denial ot their motions for 
1eTerance. 

· Deakins 11U charged With the robbery of Vercauteren on 25 lpril and 
also w:1th wrongtlllly attempting to sel;l a truck to Vercauteren on the same 
date, in conjunction with Lieutenant Waller and CJrporal Eiler. He was 
not charged with, nor in aey ,ray involved in the offense of 11rong.tully 
aelllng a truck on .ll June 1946, with which Lieutenant Walker, Corporal 
Eiler and Corporal Sorrentino wre charged. The ,.offenses with which Deald.m 
_. charged were totally unrelated to the offense ot 11 June; they occurred 
at ditterent times and places and were provable by entirely different evi
dence •. Prior to arraignment he objected to a connon trial but the objection 
na overruled. ·The aaM situation arises nth respect ·to Corporal Sorrentino, 
who wu charged ~ with the o.rtense ot 11 June 1946, and who likewise ob
jected to a common trial. 

In CJ( 195294, Ferm.ndez, . 2 BR ~5, Dig Op JAG 1912-40, par 395 (33); 
am in CJ( 2676961 1'hitti9£1 44 BR 1CY7, it WU stated, with respect to can-. 
aon triala, tbat where two or more persons each c0J!1111t offenses which can 
not. be considered joint, but which are committed at the same time and place 

. and in which the eYidence a:zid Witnesae1 may be the same, there I!!% be a 
· OCll!llon tr1&l it the appointing authorit1 so directs arxl if no one ot the 

accused objecte.,. In both cases the common trial wu held to be valid be
oauae there wu no objection, and hence, the rule of those cases 18 not 
applicable to cue• where there is an objection. The HJD9 rule wu later 
set forth 1n TK 27~SS, lW.itary Justice ProcedllX'e, at page 85, ·where it 
1a atateda 

9T'wo er more per1ons ·11a7 each c oad-t an otten.se wtd.ch 
cannot be comidered joint, but, it c amd.tted at the •.., 
ti.Jle and place, the nidence and witnesses •1 be the 1&1111 
u to each. In euch d.rcum.,tances, the eepe.rate charges 
.against the 1neral accused -.-r be tried together at a 
CQlll!lOD trial. This ma,y be done, however, onlY if the 

nti h t so cts and no one ot the ace ed· 
objects• Under1caring supplied. 

11bile TIC 27~SS u entitled to great weight, it does not have the 
authorit7 ot the »anual tor Courta-Marti&l, tor the latter ed>odies nllu 
ot irocednre and e'fidence eatabl:lahed b7 authority ot the Preafd.ent. The 
Tecbni.cal Kanual marely restates the law u it 11 beliend to be, but it 
does not establish the law. 

ilthough prod.aiom are made ·1n paragraph 71 of the llanual tar ·Court.a
Jtartia1 fer aotiom to -~ in the cue ot joint accused, the Manual 1s 
811.ent on the aubject ot CClllllon trial.a. The rules authorizing •uch triale 
auat therefore be found in rule• ot procedure in the Federal courts. The 
Ferptndes cue, aboft cited, in arriYing at the rule stated, considered 
11&11,J' hderal court ouee. , 
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• · In a case 1.molYing a CODmlOD trial where a motion to' sever was denied, 
the Board· ot Bnin •itting in the European Theater ot Operatiom stat.eds 

•1ccordingl.y, it ia held that where, as in the present 
.case, the appointing autharit7 has directed a so-<:alled I ccm-
110n t.rial I ot two at JDOre accused, Hparatel,1 charged ~ 
offenses of the same chp:f:Cter caamrlt.ted at the same time and 
plac• and pro'fable by the spe e'fidence, the denial ar grant
int of a motion far anerance is 11ith1n the sound judicial 
discretion of the court, whose ruling 'Will not be diaturbe4 
unleH it 18 •hom that it injuriousl,1 atfected the substan
tial rights of tbe accused• (CIC 297114, Dear et al, 16 BR 
(ETO) 12'7) (UnderscCJrillg supplied)• 

The rule •tated in the ~ case, rather than that etated in the 
Fernandez case, ar in the Technical Manll&l, 18 substantially' the Federal 
rule applicable 1n cases where joirper is perp;d.tted. The Rules ot Crild.nal 
Procecure tor tbe Dist.rict Courts of the United States, prOlllll.gated by the 
Supre• Court pursuant to me Title 18, Section 6fr7, are, 111th respect to 
tbis question, as toll.on a 

"Rule 8. Joinder ot 0.ttenHs and ot Detendant,s. 
•(a) Joinder of Ottemses. Two or more offenses 

may- be charpd. 1n the 18JIII indictment ar information in a 
aeparate cowit far each offense, if the offenses ·charged, 
whether felonies ar :misdemeanors ar both, are of the same 

· or s1m.lar character, ar are based on the same act or 
transaction or on two or mere acts or transactions conmcted 
together or comtituting p.rta ot a connon plan or scheme. 

•(b) Joinder of Defendants. T]ro or more defend-
.W!. Jll&y' be charged in the NIii indictment or in!annation .U 
tbeY are allef?!d to b&'f• participated in the aw act or trans
action ar in the sus seriea ot acts or transactions conatitutinc 
an offense or otfenses. Such defendants uy be cha.rged in one· 
ar more counts together or separately and all of the defendants 
need not be charged in each count." 

"Rule 13. Trial together of indictments or information. 
The Court mil. order two or mare indictmnts or intormations or 
both to be tried together .ll the ottenses, an:i the defegdf:nts
if mere than one, could have been jOined in a single indictment 
or information. The procedure shall be the same u it tbl9· 
pr-osecution were un:ier such single indictment or information" 
(Underscoring supplied). . . 

\ 

It will be noted that the rule H to joinder ot offenses (Rule Sa) 18 not 
the rule provided for 1n tbs llanual tor Courts-Martial. But, the rule as 
to autborit7 tor common trials in court--martial pr-ocedure is found only in 
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the law as applied .in the Federal courts, since it ia not to'Ulld in the 
:llanual tor Courts-Jlartial, and it therefore follows that there may be a 
cOJlllDon trial only when th3 prerequisites set torth in the Federal Rules 
are met (Cll 195294, Fernandes, supra}• 

That the matter ot ordering a CClllmon trial, or ot granting or deny
ing a motion to sever, is discretionary- with the court is dlown b;y the use 
of "may" in Rule 13. It is also so stated in many Federal cases as in
dicated below. 

In the instant case, however, the necessary tacts that are prerequisite 
to paraitting a common trial under the li'.ederal Rules are not. present. The 
25 .lpt"il and 11 June ottenses were totally up.rate and distinct, occurred 
at ditterent times and places, and were pt"ovable by different eTidence and 
witnesses. The accused an not the same in both offenses and are not al
leged to have participated in tm same act er transaction or in the sue 
series ot acts er transactions. The two o.rtenses are not alleged to have 
arisen ~om, and, in tact, do not arise .trom the same series ot acts or 
tramactiona. Tm question:i• therefore· raised as to the rule applicable 
in a case which does not come Within the rulH permitting a common trial. 

J. leading cr..._se on this question is JlcElroY Y. United States, 164 u. s. 
76. In that case fin peraons were charged, in three indictments, with as
sault ~th intent to kill A. on 16 April 1894, with assault with intent to 
kill B ·on 16 J.pril and with arson on l Jlay 1894. Three ot the fiTe were 
charged rlth arson on 16 J.pril in a .fourth indictment. There was an ob
jection to the common trial which -waa overruled and all de.fend.ants an 

,con'fi.cted. The Supreme Court reversed the con'Yictions. In its· opinion the 
Supre• Court atateda ' 

"The' senral charges in the tour indictments were 
not against the 1ame pers Cll8, nor were they tor the samt 
act or transaction, nor :l>r two or more acts or trans
actions connected togetherJ and in oo.r opinion they were 
not tar taro or more acta or tranaactions of the same 
class ot crimes or ottemee llhich llight properly be 
joined, because they were •ubatantin offenses, separate 
am distinct, cc:mplete' in themelves and independent ot 
each other", comdtted at di.tterent times and not provable 
by the Hll8 e'ficlence.• 

* * * •It cannot be said tn au.ch cue that all the defend-
ants IIAY' bot have been embarrassed and prejwlic~d in then
detenae, or that the attention ot the jury may not have been 
dis~racted to their injury in passing upon distinct and 

· independent transactions. The ar-der ot consolidation was not 
u horized b stat te m d not res n mere discretion• 
Underscoring 1111pplied. 
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Two of the ju.Sticee agreed 111th the majaritY' c.nJ¥ imotar as the two 
defend.ante who -.ere not charged With all the ottenses were cOZJCerned•. 

In petpeca "'• United States. CCA. NY, 1924, 299 Fed 741, om indict- \ 
mem:, against nine defendant.a charged conapiracy to dei"raud the United States 
b:, remoYal of opium troll a boDl?ed warehouse without payment of the duty 
tblreon, and a second indict.ment against fin of tbit nine defendants charged 
a sala of opium 1n violation of the Harrison Narcotic J.ct. The two offenses
bad no relation to each other and it wu not ahom that. the opium ns the 
same. It 1IU held that the consolidation of the 1ndictinents f~ triai O"fer.1 
objection n.s reveraible error. There had been a eHerance granted aa to 
all defendants not named in both indictme~s•. Those rem&ining nre tried 
and C Cllvi.cted. . 

The. court· in ita opLnion atateda 
. . 

, "Thua the statute (R..S. Sec·~ lCXU.) pendts consolidation 
of 1nd1ctment-s only ,mere ottemes might have been joined 
criginalq in ~eprate cOUDt.e. · . 

•J.lthough it appears that certain of the Defendants an 
meabers of both gi-oups, others were not, and therefore the 
groups nre dutinct. The statute refers to 1neral charges, 
which •ball be against the AID8 'per•ona~ and when the charge• 
ere against •er• 'than om person, there can be no consolida
tion, unleH all the d6tendanta are identical in all 1ndict-
aenta. · 

"The onl.y exerciee of diecretion in penitting conaollda-. 
;l:ion pt indictpnts relates to tboee ·which could lawtall.y ha·,e · 
been joined in Hp&rate countl in ODI ig!ictment by the @rand
.tm• Tbe court'• di•oretion 1• to determ:1na whether the 
1.nteN1t ot justice will be .tartbered by conaolldating such 
1ndictment1J but where the acCUlatiom could not, haft been 
charged in om indictlllnt by the grand j1Jr7, they cannot ~ 

· conaolidat.d b7 the coart• (Undencc:r1q 1u;,plied). . 
It waa held that to oonaolidat. tbe :lndiotaenta tor one tr1&l wu, 

thlretare, fatal error requiring a NTenal o,t tbl conTiotiom. 
. . 

Tm P,Lgpoa cue .bas been to an extent o,err12l.ed. In United State• 
.,. Jtlltx, 105 1'94 2d 912, three accused were triad under two ind1ctment1 
toze ...1.n1221 in tbs preperation an4 pn11ntation of traud:al.ent inooaia 
tax returm. There wre alao two in.dictmnt• against the 8UIII three and/ 
t.l.fl othlr• tor conepirac7. On· ,the conapira07 indictments there wu a . 
8ffff&nee u to the &dditioml five who wre not inoludad 1n _the tint 
two indictMnts. !be rtm&ining three nre tried on &111.ndictllenta and 
to\1Dll not guilty .of the oonap1ra'07, but comioted on both indiotMnts 
.t.ar u•iatina in the preparation and ;sresentation ot tbl fraudulent re
tarm. Tblre wu a olaia ot errar in the oonaolidation of tba tour. 
in41cmnt,. Ti. court, in it• opim.on, &H~d. tar FJ)08•• ot arau-nt 
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that th9 Consolidation Statute (18 me 557, R.S. Sec 1024) does not allow 
joinder o! two indictments, in one ot which the accused include scme not 
charged in the other. The cau-t then stateda. 

"Even 10, the severance did away rlth that objection, so 
tar u the statute gave any pt'actical protection to the accll8ed. 
It is true that the opposite has been held" (Citing the DeLucca 
case and another similar case). •However,. (the DeLucca case and 
the other) depended chiefiy upon M:cElroy v. The United States, 
164 u.s. 76 it'**, and that decision does not bear them out. 
The court bad there before it the consolidation ot tour indict
ments in which not only were the accused di.f'.terent, but which 
concerned separate crimes. There was no severance, and the 
court thought the crimes so disparate that justice could not 
be done it they were tried together. Nowhere did it suggest 
that it only the accused comnon to all the indictments had been 
tried, and it the crimes nre closely interwoven the conviction. 
should not ban stood. We can,discover no basis .f'or arr:, peremptcxey 
rule torbidding such a joinder, an:i so .f'ar as DeLucca v. The United 
States, supra, so holds we overrule it. Moreover, even if' the 
consolidation had been technically an error, it would not have 
been groun:i tor reversal. (Sec. 391, Title 28 u.s. Code, 28 
u.s.c.1• .391). • 

Thus,the lell.e;r case ovel"Mlles the DaLueoa case to the extent that 
tht DeLucca case held that the consolidation ot the two indictments tar 
trial was pt"ejudical error in spite ot the snerance ot the detendants 
not comnon to both indict&enta • It did not purport to overrule the. 
princtple of' law etated in the DeLucca ca.,e as applicable where a joinder 
is in tact unauthorized•.. 

The last ,entence o.t the quotation trom the Kelley opinion cited 
abOTe raises another point. The statut·e cited, Title 28 me, Section 
.391, ia- as tollon a 

•All United States Courts shall have ponr to grant 
ne,w trial.I, in cues where there has been a trial b;r jury, 
tcr reasons tor which new trials have \18uall7 been granted 
in the courts ot law. On the bear~ ot an7 appeal, 
certiorari, lrl"it at error, er motion t~ a new trial, in 

\ 
any case, civil or crminal, the court •hall give judgment 
a.rt.er an examination of' the entire record betore the court, 
;without regard to technicfl errors, detects or exceptions
;whieh do not affect the substantial rights of the parties• 
(Underscoring supplied). 
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The first sentence er the s-.:iove statute is the act o!' 24 September 1789., 
c. 20, section 17, 1 Stat f3, R.S. section 726. The second sentence, 
however, was enacted in 1q ,.9 as act o! 26 February 1919, c. 48, 40 Stat --
1181. It has substantiall:r the effect of Article of War 37 with respect 
to coorts-martial. !t appears, however, that the last sentence quoted from 
the Kelley op1nion, m, refers to a situation which assumes the con
solidation in the DeLucca case to have been technical error after the 
severance, and not to what the situation would ha.ve been in the15etucca 
case had there had ceen no severance. 

The case of Zedd v. United States (CCA 4), ll Fed (2d) 96, ·must also 
be considered. In that. case three defendants, A, B, and C were tried on 
three informations, one against each defendant, they being separately 
charged. A was charged with possassion and selling liquor on 17 January 
and with possessing a.nd selling other liquor on 13 January 1925. B, his 
wife, was also charged with possessing and selling, on 17 January, the 
same lot of iiquor as involved in the first charge against 1. C 'W8.S 

charged with possessing and selling some other liquor- (which was neither 
of the above lots). The court, over objection, ordered all three tried 
by tt.-, same jury. Three separate verdicts were returned, finding all the 
defendants guilty. The court stated in its opinion: 

"The exercise of the power of consolidating :L~dictments 
against separate persons will o~n be a delicate one, and · 
there will be occasions upon which an appellate court will not 
be able to agree that the trial judge has rightly exercised it 
with resulting reversals, new trials, expense, and delay. For 
all the!e reasons, prompt, sure arxl cheap justice will be 
furthered by the joint indictment of joint offenders. Those 
who are not even charged with having united to -commit the 
crime should not be forced, against their will, into a common 
trial. * • *" 

"It .follows that the judgments below must be reversed, 
and the cases remanded in order that each of the defendants 
may be given a new trial." 

In Culjak v. United States" CCA Wash. 5) Fed 2d 554.., the court etateda 
, 

"We are cited to no decision 1'hich approves a practice 
ot the joining in one indictment illf~rent defendants, some 
of whom are charged wit!l or.e crj_me and E'ome with another. 
The established rule is to the contrary. Counsel for the 
appellant very i:roperly argues that prejudice would result 
to the accused, if such practice were permitted. and thai 
such i:rejudice is apparent am must be ass'l.llr.ed" (ynderscoring 
supplied). 

*** 
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"The Federal Statute (18 lSCA 557) (R~S. J024) defining 
offenses tblt may be joined in an indictment u against a 
defendant, notwithstanding that it may change the common-la• 
parties, furnishes no authority for charging several defend
ants in separate counts with separate and distinct ottenaea. 
Its prOYisions do not touch th9 latter subject at all.• 

In United States v. Tuffaneili, 131 Fed 2d, 890 (cert. denied,. .318 u.s. 
772) the court stated: 

•District .lttorneys,. in drafting indictments,. ought to keep 
in mind the admonition of' the crurts that it is not good practice 
to join in an indictment counts charging distinct offenses against 
separate defendants, (cues cited),. am while -.e do not approve the 
practice follond in this case,. n cannot say the action of' the 
court in overruling appellants' motion may be assigned as prejudicial 
error,. since sll o! the counts charged closely related offenses,. 
based upon a series of transactions constituting a preconceived 
system and plan to defraud th! United States of' the revenue imposed 
on distllled liquor" (Underscoring supplied}. 

The court distinguished the McElroy case (supra) on the e.;round that in that 
cue the otf'ew,es charged were •wholly different,. having no relation to each 
other. They included assault with intent to kill two different persons and 
arson of two different dwellings each by a different combination of defend
ants.• 

One judge,. in the Tuftanelli case,. dissented on the ground that he dis
agreed with the majority in their holding that the offenses were connected 
and st:i.ted he thought the situation was similar to the :McElrQY cue, though 
the facts were different.. He also said,. •ordinarily prejudice should be 
presumed from such practice,.• meaning such misjoinder. Thus the majorit:, 
and the dissenting jooge disagreed not on the law but on the fact of whether 
.the charges were connected ao as to enable them to be joined. 

Fran the foregoing cases it appears that under the .Federal procedure,. 
it is prejudicial error to deey a severance in situations where there are 
H"f'eral defendants, against sane ot wha:n there are charges which are com
pletely separate and distinct from those against otbsrs,. so that a joinder 
in one trial is not perm:issable. Where, however, several charges ~ be 
tried togethsr,. and are so tried, but where a severance ought to have been 
granted for some reason, the denial at the severance, though error,. is not 

· fatal unless prejudice be shown. 

. In the instant case,. the Federal rules would not permit the joinder 
tor om trial of the at fenses ot 25 !pril and of 11 June insofar as Deakins 
am Sorrentino are- concerned, and the Federal courts hold that such a mis
jo:1.nder is prejudicial error. 



Far tlw. fcregoing rea.scm.s the Board of Renew 18 at the opinion that 
the denial of tlw aot.ion fer a aewrance 1D tbe case of Corparal Deakina 1 

and Ccrporal SorNntino, Yd prejudicial errcr. · 

7. Far tba reuOD.8 atated tba Board at Rniew holds tlw record of 
trial legally insu!fid.ent to support. the &dings ot· guilty and the sen
tence as to each accmed. 



JAGH - CM 319774 · 1st Ind 

,m. JAGO. i'lashington 25• D. c. . ,. r . ~EP-~ 1!141 
TO: Commanding General. United States Constabulary-. Aj/J 46_.f c/o 

Pos'bnaster. ?Imr York, New York 
I ,r

1. In the case of Corporals Robert E. L. Dealdtus (RA. 34822065), 
1208th Labor Supe"ision Comp&lliY, 'Wallace R. Eiler· (RA 33422626), 1184th 
Labor Supemsion Compaey, and Joseph H. Sorrentino (42254968), 1459th 
Labor Supern1ion Oompll.ey, attention is invited to the foz'egoing holdi::lg 
by the Boa.rd of Review that the record of trial is legally insufficient 
to support the findings of guilty and 'the sentences, 'Mlioh holding ii 
hereby approved. I reo~nd that the findings of guilty. and the 1entenoe1 
be disapproved. 

2. The action on the record of trial was taken by the Conmanding 
General, Western Base Seot'ion. By paragraph 6, General Orders Number 16, 
Headquarters European Command, dated 3 April 1947, you appear to have . 
been designated 1uocessor in cODJlland to the 0ommanding General, i_iestern 
Base Section. · 

Brigadier General. United Sta.tea Arm:/ 
Acting The Judge Advocate General 
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iWl IEPARTl£lfr 
In the Ott1ce ot The Judge Advocate General 

Washington, D. C. 

J.A.CII - Ql 319774 · ~ 3 JUL \941
" 

UNITED STATES ) 1IESTERN BASE SECTION 
) US FatCES, EURCi'ElN THEATER 

'I'. . ~ Trial b1 o.c.M., c~mened at 
First Lieutenant FRBDDlE R. ) .lntnrp, Belgium, 181 211 and 
10.Lm (0-10)2126), C&Talr7 ) 22 October 1946. •Dishonorable 

~ diacharge,• total tarteitures, 
and confinednt tor tour. (4)

) 19ar• 

Cl'MOJ. ot the BOUm OF REVIEW 
HOl'Tl?Br!Ilf, SOLF, and SfflH, Judge 1d'l'ooate• 

J..• The recarct ot trial in the case ot the otticer named abo'fe bu 
been •um1ned bf the Beard ot Bevin and the Boe.rd 8Ubmita tbia, its 
opinion, to The Judge AdYocate General. 

·2. The accused _, tried, at om trial, together with three enliated. 
11111n, upon the tollold..ng Charge• am Speciticationaa 

Cl&RCB Ia Violation ot the 96th Article ot War. 

Speciticationa In that. 1'1r•t Lieutenant Fredclia R. Walker, 
Headquarters, 145th I.bar Superriaion Center, United 
State• larcea, lm-opean Theater, did, in conjunction 
nth Carpor~ RDbert :1. L.Deakinl, 1208th Laber Supe1°'"
'fiaion Ccapaey, am Corpcral Wallace R. Eiler, 1684th 
z.bor Supervision Compai,;y, at Eigenloo, Temache, Belgi\1111 

on or about 2S .lpr:Q. 1946, wrong!ull.J attempt .to ••11 to 
one Vercauteren a 2½ ton truck ot a -.alue ot 11.are than 
$S0.00J propert7 ot the Um.ted Stat.ea. 

CBLRCS Ila Violation ot the 94th .Article ot War. 

Specificationa In that First Lieutenant Freddie a. Walbr, 
Headquarters, 14Sth Labar Supen:laion Center, United 
States Fcrces, European Theater, did, in oonjunc,i!)n 



with Corporal Wallace R. Eiler, 1684th Supervision 
Compaey, and Corporal Joseph A. Sorrentino, 1459th 
Labar Supervision Cc:mpany, at Ma.lines, Belgium, on 
or about 11 June 1946, wrongfully and knowingly sell 
a 2½ ton truck, value or more than $50.00, property 
ot tbs United States, turnished am intended tor the 
military service tmreot. 

Corporal Deakins and Corporal Eiler were tried for the otfense alleged in 
Charge I. Ccrporal_Eiler am Corporal Sorrentino were tried. fer the of
fense alleged in Cbarge n. Corporal Deakins was also charged with robbery. 
There were separate Charges and Specifications as to each individual. A.n 
objection to ccmmon trial made before arraignment, was treated as a motion 
to sever, and~ denied by the court. 

The accused then pleaded not guilty to am was found guilty of each 
Oharge and Specification. No evidence of previoua convictions was intro
duced. The accused was sentenced to be •dishoncrably discharged• the 
aez"t'ice, to forfeit all pay and allowances due or to become due and to 
be con.tined at hard labor tor four years. The reviewing authority approved 
the sentence and forwarded the reCDl'd ot trial for action under Article of 
War 48. 

3. The evidence far the prosecution so tar as applicable to the ot
f•ns•• charged against this accused is sunmarized as follows a 

.l Belgian civilian JWD9d Altona Vercauteren., residing at Temache, 
Belgium., testified that five or six morths before the trial (18 October 
1946) 1n !pril, llay', or June, two American soldiers, one ot whOJll may have 
been Polilh, entered his home and ottered to sell him a jeep or a truck., 
u the7 wanted 11.oner (R 10, 12). Vercauteren stated that he •did not 
agree to bU1'• (R 10). The soldiers then inquired the way to varioua places 
and uked tor a map. Vercauteren •s rite procured a map .trom a cupboard. 
There were 20.,000 francs 1n the cup:,oard, which were seen by the soldiers. 
Ckl8 of the· soldiers then drew his pistol am took the money .trom the cup
board. He pointed his_ pisiol at Vercauteren and . farced him against the 
Yall. The soldier, who took the money, then le rt the house., japed into 
a tl-uck and drove away (R ll). Vercauteren unsuccessfully- pursued the 
truck on bis motorcycle, noticing., as he started in pursuit, a jeep parked 
about 100 to 150 meters .trom his house (R ll., 38). He did not state what 
became ot the Polish soldier. Sauetille subsequent to this incident., two 
Amrican soldiers., but not the same oms who had robbed him (R 43)., and 
not the accused (R 36), appeared at his h0118 and returned the 20,000 1'rancs 
to him. Before he was given the money, however., he and his wife m,re re
quired to sign a receipt or slip of paper containing about ten or tiftelin 
words in English. He could not read it and does not know what was written 
on it (R 36-)7). 
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Vercauteren could not identity aey of tbe accuaed as either the sol
diers who robbed him or who returned the money. He stated., however., that 
the soldiers were dressed differently on the two occasions (R 43) and that 
the accused nre dressed different~ in tbe court room (R .41). 'lhe;:i 101-
diera are waari.Dg different clothes it i• imposeible for hill to identity 
tbem (R 41). . 

Edward A. Beck, an agent of the Crill.inal Investigation DiVision., testi
fied that he oomucted an imestigation of thi.1 case during the course of 
which be had 1 p.id a visit to the two people at Temacbe11 (R 20) and that 
subsequent~ he had &earched Dealcins and bad founi a note in Deakins' wallet 
(R 32). The original of this note had been attached to the or1.g1nal cm 
report (R 32) but wu lost. The cm unit to which the repart bad been 1ub
mitted bad been inactiYated (R 26). '!be witness made a search for the 
original. ute but wu _um.ble to locate it. Prosecution Exbibi\ :&, a certi
fied true copy of the original note, ns admitted in e"Jidence, and, in 
pertinent part, reads u folJ.owsa · 

"'!be undersigned near t,b&t this man Robert E. L. 
Deakim bas never stolen or robbed aey mone7 .trom ae at 
8Z1T time. . 

a/ iltona Jercauteren 
' . ' 

•/ Die Cauwer z~· 
First Lieutenant Ernest F. Seale testU'ied that 

,. 

he wu Cc:mmending Of
ficer of the 1417th labor Supervision Compa~ at Ghent, Belgium, on or 
about ll June 1946 an:i that a.rt.er recei'fing H'feral telephone calla .trca 
the ailitery police, he discOYered that one of his 2J-,ton, 6 x 6 tncka 
was 111.ssing, and bad been replaced with: another sildlar truck, which did . 

, not bel011g to hi• unit, but which bore bis urd.t •s bumper markings (R lJ-15, 
17-lB). His truck was returned eometilae •a.rt.er 2 a.m.• (R 19). Sorrentino,. 

· hi.a acting motor 1ergeant, told him where the •wrong• truck ba.d c01111 .tran 
(R 16) and he at"dered that it be returned atter hi.a truck had. been re-
turned (R 16, 19). . . 

After teatimoey by Agent Beck that it -.as voluntarily made, and Ofer 
objection of det.me that the corpus delicti had not been established, a . 
pre-it.rial statement ot accused· was· admitted in evidence (Proa Ex C; R 30). 
In h1a pre-trial state:m1nt the accused stateda 

. I 

11The whole thing started ab011t the latter part of April. 
·· 1t that time this girl from .France came up. On the night of 

the 25 April 1946 Dlaldns came up to me atter supper with this 
deal. Be wu Sgt. of 'the guard that night and Hid he had. 

. . ~hi• deal rith tbe Poloclc all fixed up. The Polock had given 

, . 
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him an offer that he could sell a 6:ir6 that night•. The deal 
he made with me was that he ns to pick up the· Polock, sell 
the truck and then I 1l'S.S to confiscate it. The Polock was 
to get him 40.000 !rs for the job, and he promi.ced me 10,000 · 
trs. Deakins le.rt the room, and I stayed with the girl until 
about 2130 hrs. .lt 2130 I obsened Cpl. Deakins leaTe the 
post with a 6x6. I le.rt my roan and followed in my jeep. 
Deakins dro\1ed to a ea.re,· located at the first crossroad. Eut 
of the depot. TheN he picked up the Polock. He then proce
eded to the first crossroad a.rter the junction of 325 and. • 
14 going East trom the depot, and proceeded up that road about 
a mile or a mile and a half. Here he· turned le.rt and went 
down a small road. I stayed on the main roa.d. He passed 1111 
again about 15, or 2) minutes later, baing. led by a motcr· 
cycle, heading in the direction or St. Nikolas. I follond 
tar a half a mile, and when Deakins turned left, I stopped 
and waited again. I thought he was going to another tarm 
h~• to complete his business. l.t that time bl wu gone 
quite a while, A. half hour or f ourty tive minutes. He come 
back the motorcycle foll~ng this time. He 11111nt d01r11 to 
this crossroad, and turned his lights on. Thia wu a signal 
that he still had the truck. .From there be led the way back 
into town, the motor cycle following. I .toll.owed him this 
time. He went dam to'the spot where ,ft:S supposed to leave 
the truck, turned aroud and headed the truck back in the 1uie · 
direction, and le.rt his lights on. About t,hree blocks away, 
I backed in behind a building where I could see his lights.
He was there about twenty minutes, then when he came up~ I 
pulled 1n behind and pulled on the siren. Then when he stop
ped the Polock le.rt the truck. I told_ him to get out. At 
this time he told ll8 there was no deal, so I said OI follow 
me back to camp. He did, and when he came to the same place 
11'here picked up the Polock, be le.rt, the Polock off. Then he 
came on to camp. He put the truck on the Motor Pool, I went 
to'my rooa. He later came up to my room. There were two 
other men in my roan before bl got there, one wu Eiler, the 
other I can't Nmember who. iJe had a drink, and then Deald.m 
came in. Tbl!I girl Olga Jouenne was still in my room.· Deakins 
came up, and he said 1x: had apJraxi.matel.y 20,000 trs. He ga-.e 
me 10,000 trs, the rest he kept. He later told me what he had 
done, ot how he got the money. He said he had to use his pistol 
to get out of the house. .A.t that t:ime I didn't want an;y part of 
the damzn deal. The next morning, I told h1lll that I would accept 
the money-. . 

"This deal ot Eilers •s was 1n tae .first or second week of 
June. One a.tternoon Cpl. Eiler ca.ml to me while I wu in co... 
mand of 1417 ISC, and uked 1118 io park a truck. I sai_d ox• . 
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It was on a Friday or Saturday, because I lost connnand or the 
1417 on that day·. That afternoon., Eiler said he and the motor 
Sgt. of the 1417 Joseph T. Sorrentino, were going to park this 
truck at the parkine; lot or the 1417 !SC. They had obtained too 
truck from the depot. I didn't know who drove it off the Depot 
or at what time. The first I knew the truck was on the lot was 
when I met Eiler walking toward the depot., and I was headed for 
St. Nikolas in my jeep with mlj. girl to go to the movies at St. 
Nick. He said the battery hal1 dropi;ed out, and he had to get 
another one. Later that eveaning he tolcl me it was parked on 
tl'e lot, and that I was supposed to get a cut out of it, for 

. useing the company number and letting it sit there. They were 
supposed to have got it off the depot., because there -was a con
voy of trucks leaving the depot that night., and they were going 
to get one out of the convoy. On a Sunday evening Eiler cane 
into the Stadt Ieuvin with an envelope or money and said this 
was my cut., 13,000 !rs. It was short and just about 11,000 
!rs in the envelope. That closed the deal on that one. 

"When the center notifyed ma that the :Military Police were 
investigating the deal, the V..ajar told me to lock Deakins up. 
I had no cell on the post so Deakins gave me his word that he 
would stay on the po~t. While we were talking he as~ed to bor
row 20,000 !rs so he could pay tlleae people back. I asked the 
First Sgt. to open the safe because I did not know the com

bination• ., T~ First Sgt. oi;ened the safe and gave me my money 
envelope. I gave Deakins 20,000 !rs and the First Sgt took him 
to the place. Later that night he sh<Med me the note he had 
gotten the people to sign. On Sunday I went with Deakins to the 
the people he he.d taken the money from. They said they were 
afraid that they would get hooked up in a Bladk Market charge, 
but since they had they money back they wouldn 1t s~- anything. 
On tb:l following Thursday, I ~sked Deakins what he was going to 
do about the 20.,000 rrs. I had lent him. He had told me originally 
that he would send to tte States and get some mone:, orders for it. 
i'lhen I asked him about it., he blew up. Then he told me I could 
iia.ve his c&.r..ara he had bought and ~lso have the rest o! some French 
?rancs that I had of his, and call the deal SRuare. He brought 
the camara into me and said that I could have it along with 3,000 
or 5,000 belbian Francs I had. The only reason I took this is so 
I maldn 1t be full looser. 

, •I added 600 dollars on his Currency control book., so he 
could buy the jeeps far himself' Eiler D..'ld me._ Tb: rest ot the 
money 403 dollars he had in his possession" (Pros Ex C) • 

. ,• 

4. The acwsed, haviug had hi3 rights as a witness explained to him., 
elected to remain silent (R 48).· The-defense introduced no evidence. . 

' ' 
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5. With respect to Charge I and its Speci!ication the evidence aliunde 
the confessiora of the accused shows that sometime in .A.pril, 141.y, or June of 
1946, two soldiers, one American and one Polish but. otherwise unidentified, 
came to the house of a Belgian civilian name~ Vercauteren, at Temscbe, Bel
gma, and offered to sell to hill a jeep or a truck. He did not ac.:cept the 
offer. Vercauteren•s exact words, in testifying as to what tlle soldiers 
said, wre •.A.a nnu:h as I coald understand they wished to sell a jeep or a 
truck,• and •they continued their atcry and Hid they nre in want of money 
and wished to sell sanething, but u I did not understand them they asked 
lDI tbs ~ to different places in the neighborhood.• While tbe,Belgian'a 
wife wu getting a map trcm a cupboard for them, the J.merican soldier saw 
acse monay in the cupboard. He drew his pistol, pointed it at the Belgian, 
took the aoney, which amounted to 20,000 francs, and escaped. later tro 
soldiers, also not identified, returned the money. Vercauteren stated that 
the latter nre not the same two as those who first came to ha house, nor 
were they any of the f'our accused. He also stated that.because they were 
dressed difterentq he could not identify them. Be.tare the money 1t'UI given 
to hill, Vercauteren was required to ngn a paper containing ten or fifteen 
words in English, which be could not read. Later .A.gent Beck ~ound in the 
poaaeasion of Deakins, om of the enlisted men on trial with accused, the 
note, a cow of which wu introduced in evidence. Vercauteren did not, and 
()f COlrH could not, identity thia CrJWe 'l'he Nmainder of the evidence· 

.against _this accused is his· pre-trb,l statement • .. 
The firat question tor consideration 1• whether this evidence estab

liahea the corpus delicti fer the offense charged, an attempt to wrongfully' 
sell Go-rernment property, as a basis f'cr conaideration ar acc~ed' s contes
aion as evidence agaimt _him.. "in intent to colllllit a crime not accompanied
b7 an o,ert act to carry out the intent does not constitute an attempt" 
()lCJ[ 1928, par 152.!!, 1ttempt,a, p 190). Vercauteren testified that the. 
soldiers "wished• to sell something. It. :1a not clear trom t?!e portion of 
hi.a testimoey &II quoted abO'fe 1. whetblr. he meant that. the soldiers, ha"fing 
fer sue a jeep and a truck, wished to aell either one or the other., or 
'Wbetber he meant. he did not know 'llhich they had and wished to sell, but 
that it. wu one or the other. · 

in actual ofter fer sale would be tuch an ~ert act u ia necessary . 
'\o make out an attempt to sell, but. a mere inquiry with respect to whether 
a person want.a to buy or With regard to b~g or selling is not (See CK 
194441, Jlauro, 2 BR 145). The distinction :ts important and may depend upon 
the exact words uaed, Vercauteren could not, o.r said he cot1ld not, under
stand the soldiers too nll. 5ecessarily, howe·Hr, whether an actual ofter 
is intended, or whether a mere inqui.r7 not amounting to an offer is made, 
can orten be a close question, and 1t cannot be ,aid that· the court was 
unwarranted in finding that an offer was probabl7 made. 

. ~ . :~' ' 

It WU necessary, however, to establish not o~ that g attempt to 
sell wu probab~ made, but that that partic:glar attempt m the attempt

\ charged. 
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1J. court may not comider the con!ession ot an 
accused u endence against him unless there be 1n the 
recard other endence, * * * that t~ of.tense charged
bu probably been comitted.; * * .- lil:CY 1928, par ll4A., 
p us). . . 

To- dete~ th:ia it is obvious that o.a4r the evidence 'b7 lrbi.oh the corpus 
delicti is proved and the language of the charge concerned ru.:y- be consi.dered. 
The confenion of the accused carmot be considered. The evidence ahon that 
an offer ,raa probably made to sell either a-truck or a jeep·to a person . 
named Vercauteren, at·Temsche, BelgiUJll, sanetime in lprll, May, or June ·of 
1946. The question now is whether this evidenoe establishes, not only, that 
an ottenst wu probably committed, but also whether that offense was the one 
charged. If it were establisl:ied by the evidence that what was offered for 
sale was a Government vehicle, then clearly the pr-obabllity of an offense 
having been committed would be established•. But the evidence merely shows 
that a jeep ar a truck was offered for sale. Considering, hOlfever, that an 
American soldier made tr.e of!er in Belgium in the spring of 1946, and that 
a jeep ar a truok ns concerned, it_ is 10 doubtful that it could have been 
an;ything but a vehicle belonging to the un1t,d States, that it may be taken 
as most probable that it was such. It ia clear that 1! it were a Govern
•nt vehicle, it 118.8 wobabl)- unlawtully ottered tor .eale. Also, it no 
otb!r otters were made to Vercauteren 1n these three months 1 then the one 
1n e'fidence .must be the OM charged. And it.there were other 1uch otters, 
then ob'fioualy the one in evidence m!fh1 be the om charged. Inasmuch as 
it 11 o~\neceasary, be.tare· acc'li!ed's statement •1 be considered, to 
establish that the offense charged was probablY committed, am no particular 
degree ot iroof 1s required, it would app,ar that the corpus delkti ot th• 
ortense charged waa established, despite the obvioua nalmesses of the e-Yi
dence aa to timB, personal· 1deatificationa, and the specific property i.n-
'TOl'fed. . 

.There reu.ina for consideration whether the ire-trial 1tatement of the. 
~cuaed, together with the other ev1cl8nce, 18 1utticient to support the 
findings of guilty. Because thl testilllo!J1 or Vercauteren does not connect 
the accused Tith the ortense,· 1t :la naceaN17 to find this connection 1n 
the accused's statemnt. The accwsed eatabliabea the date of the offense 
as that alleged, 25 J.pril 1946. Accused etatH that •the Polock1 knew where 
a truck co'Uld be sold ani told Deald.nl. J.ccuaed am Deakins then arranged 
that Deakins would sell the truck, a 6 x 6, and it wu expected that 401 000 
francs would be obtained, of which accused would get 10,000 francs •. Uter 
the aale, accuaed was to confiacate the truck and bring it back to the post. 
J.b011t 2130 on 25 April 1946 Deakins left the past with the 6 x 6 truck am 
accused followed in hiJI jeep. Dealcins nnt 't.o a care and picked up •the 
Polook.1 It then ap~ara that Deakins dron to various places, passing by 
accwsed.wbo na ap~ntl.7 merely ,rai ting in hia jeep for a signal .trom 
Deald.m. SoaetiM elapsed and then Deaki.DI passed b;r followed by- a motor
C7Cle. D9ald.ns dron to a spot where he stopped and turned bis lights on, 
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which waa a prearranged signal that •he still had the truck.• Accused parked 
where he could see the lights. In about twenty minutes Deakins. •came up,• 
accUBed •pulled in behind and pulled on the siren.• Deakins stopped and told 
accuaed ~there n.s no deal."- .lccuaed returned to camp follOll'ed by Deakins. 
Upon arrival Dealdns put the truck in the motor pool IIDfl.- then ·wnt to accused'• 
room where accused was with some other people. Deald.ns told accused be had 
about 201 000 .trancs am ·gave accused 10,000 francs. Deak:lml later told ac
cused how he got the m.o~y and that he had to •use hie pistol to get out ot 
the house. 11 A.ccused dido 1t n.nt to take the money, but decided to keep it. 
S01119t1me later, a.rt.er the investigation began, Deald.i:.a wanted to borrow 20,000 
francs .trom accused to "pay these people back.~ Accused gave him 'the money 
and Deakins returned it.. to the people .trODl whom he got it. On his return 
Deakins sbCJ11red accused the note which be had 1 the people• sign and later the 
accused went. with Deakins to see these people. Dealcina gave the accused a 
camera and a sum ot French francs so accused "wouldn't be tull loser." 

The statement ia a confession that the accused conspired 111th Deakins 
to aell a 6 x 6 truck which, :trom accused's statement, o\7\' 101111~ belonged 
to the Governm!nt. Arter the sale it was planned to contiacate tbe truck 
and return it to the motor pool, and 'lfitb. a view to carrying out this plan, 
the accused followed Deakin.8. Deakins and not the accu.11ed wu to handle 
the sale, but accused wu nearby ready to .perform his part o.t the scheme. 
Vercauteren 1s testimony establishes that an otter to sell was acttJ&lly made 
but Vercauteren did -not knc,w who made the otter. That it was Deakins who 
made tbs otte~ to Verca~eren, and that he did ao on the occasion ot the 
attair referred to by accused in his statement is ahOlfll b7 the tollOWing · 
evidences 

a. Vercautenn'• test:bnoey that ha wu robbed ot 20,000 .trance 
, and that it was later nturned to him, but onl:, a.tter he and bis wife signed 

the note; 

be Accused'• adlli.saions that Deakim gan him 10,000 franc• ot 
the 20,000 francs that Deakin.a- 1&id be had obtained, and that later accused 
loaned Deakim 20,CXlO francs to p1.7 •the people• back, and, 

c. The tact that the 20,000 .trance Deakins bad wu obtainld trca 
Vercauteren, u aholrn b7 'bbe note which was found in Deakins I p08HH1on, 
and which the accused admits that Deakins 1hond to hiJa. just a.rt.er he came 
back trom having nturmd the mone7. 

J.a tba statement ot accuaed is a con.tesaion ·or a joint. Terxture or cca
mon design between accused and Deakins to commit. the oftense charged, it 
follows that the onrt act of ottering the truck tor 1ale made b;y Dealc1na 
ia 1ut.ticient to support the" fi.ndinga of guilty o.t an attempt 11'1.th .respeet 
to accused. · 
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. "In cases where several persons join with a common 
design in committing an offense, all acts and statements 
of each made in f..:rtherance of the CO!mllcn ccsign are ad
missible against all of them. It js immaterial whether 
such acts er statements were done or made in the presence 
or hearing of the other parties." 

* * * 
•Foundation must first be laid by either direct er 

circumstantial evidence sufficient to establish prima 
facie the fact of conspiracy between the parties" (MCV: 
1928, par 114£, p 117). 

rhe prima !acie esbblishment of tm !act of the connnon design necessary 
as a foundation is of course found in accused's cnnfossion thereof. 

The original or the note, found in Deakins I possession was lost and 
could not be found. The certified true copy introduced in evidence was 
admitted after Agent Beck had testified that it was a true copy and that 
a search had not disclosed the whereabouts of the original. The copy 
was therefore properly admitted. Because the or.!ginal was not i,ptroduced 
in evidence, and Vercauteren c_ould not read English, ha did not identify 
the note a.s the one he siened. 1s to Deakins, t,he mere possession of 
such a note would be materia1 and inculpatory evidence of his guilt ot 
robbery. Since accused was not charged with robbery, the note is of value 
as evidence against accused only to show that the 20,000 :francs stolen 
from Vercauteren. and the 20,000 francs involved in the tramaction related 
in accused's stateioont were in fact the same. This fact shows that the 
offer to sell made to Vercauteren on the same occasion as the robbery was 
also part of the sau,; transaction related by the accused. Though there is 
no direct evidence that the note was the same one signed by Vercauteren, 
or the same one Deakins showed to the accused, all the circumstantial evi
dence about the note ii sufficient to justify a finding that it was. 

ill of Deakins I statements to accused as to what he (Deakins) did, as 
related in accu:ied 1s statement, are admissible against the accused for they 
were either made in :i;twtherance of the comnon design, or in furtherance of 
an ,ttempt, to conceal the offenses and to escape the consequences thereof. 
They are also admissions by the accused as to acts of his admitted accomplice. 

The evidence therefore is sufficient to support the· findings of guilty 
with respect to Charge I and its Specification• 

.6. With respect .to Charge II and its Specification, the only evidence 
aliunde the confession is the testimony of Lieutenant Seale. Eis testimony 
merely shows that on or about ll JW18 1946 there was in the motor pool of his 

• 
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unit a truck 'Which did not belong to his unit., but which bore his un.it 's 
bumper markings., and that another tr;_ick belonging to his ·unit was in the 
bands of military police. At most this evidence shows that a-truck be
longing to the unit was not in the motor pool where it should have been, 
and that it may have been exchanged for the one that was present but did 
not belong there. This evidence established merely that a truck 11"3.S mis
sing. Evidence that property is missing is not, of itself, sufficient to 
establish the corpus delleti in the offense of wrongful sale. {Cl! 211218, 
Fleming, 10 BR 25 and ~es cited t.herein). · 

The Manual for Courts4fartial states 1 

"A court...ga,rtial may not consider the confession of 
an accused as evidence against him unless there be in the 
recar-d other evidence, either direct or circumstantial., 
that the offense charged has JrObably been· committed; in 
other words, there must be evidence of the corpus delicti 
other than the confession itself. * * * Examplesi * * • 
In a case of alleged larceny, or in' a case of alleged unlaw
ful sale evidence that the property in question was missing 
under circUl!IStances indicated in the first case that it was 
robab stolen arrl in the second case that it was obab 

unlawfully sold, would be a compliance lfith this rule" MCM 
1928, par 114.L p 115., Unqerscoring supplied). . 

It is also noted that the evidence in its entirety (i.e. including 
accused's statement) .is insu.f'.f,i.cient to establish a prima facie c~e. With 
respect to tarie of.f'ense alleged in the Specification of Charge II., the ac
cused stated the following in his Fe-:-trial statementi 

"This deal or Eilers 111 was in the first or second week of 
June. One afternoon Cpl. Eiler came to me while I was in com
mand o! 141? ISC, and asked me to park a truck. I said OK. 
It was on a Friday or Saturday, because I lost commando! the 
141? on that day. That afternoon., Eiler said he and the motor 
Sgt. of the 141? Joseph T. Sorrentil»:, were going to park this 
truck at the parking lot of the 141? ISC. They had obtained 
the truck '.:CrOlll t}:le depot. I didn't know who drove it off the 
Depot or at what time. The· first I kneir the truck was on the 
lot was when I met Eiler nllcing to,rard the depot, and I was 
headed for St. Nikolas in my jeep 'With mu girl to go ta the -
movies at S~. Nick. He said the battery had dropped out., and 
he had to get another one. I.ater that eveaning he told me it 
was parked on the lot, arxi that I was suppoeed to get a. cut. out 
of it, for useing the comFQny number and letting it sit there. 
They were supposed to have got it off the depot,· because there 
was convey of trucks leaving the depot that night, and they were 
going to get one out of th! convoy. On a Sunday evening Eiler 
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came into the Stadt leuvin w:ith an !;Jnvelope of money and 
said this was my cut, lJ,000 frs. It was short and just 
about n,ooo frs in the envelope. That closed the deal 
on that one" (Pros Ex C). 

The above statement is vague as to the offense alleged in the Specifi
cation of Charge II and cannot be considered a confession of it., although 
it cJ,.early admits some wrongdoiJ1g on accused's part. 

· · Therefore., in the opinion of the Board, t}:le record of trial is legal
ly insufficient to support the findings of guilty of Charge II am its 
~pecif_ication. · 

?. There remains tcr consideration whether the trial of accused in 
the same proceeding with the other three was proper,. PriQr to arraignnent, 
the defense, on behalf of this accused as well as of the others tried 'With 
him., objected to a C<lnmOn trial., but this motion for a severance was denied. 

' The two offenses, wrongfully att~mpting to sell military property and 
wrongfully and knowingly selling military pr~rty, were separate a~ dis
tinct offenses, occurring at different t:imes and places and provable by 
different evic~.ence. The accused and Eiler alone of the I three enlisted men 
was charged with both these offenses. Deakins was charged o~ with the 
attempt to sell., and Sorrentino only 'Idth the sale. .In neither of.tense 
were those charged therewith., jointly charged iJ1 one specUication. The 
separate charge and speci!ication against·accused for each of the ort:enses 
did allege, however; that he acted in conjunction with the othe:m charged 
therewith. ,The separate specifications against each ot the others charged 
with either of these offenses were in similar form. Though the charges 
iwere not., therefore, technically joint charges, joint offenses were alleged, 
and it would seem that, as to each group of three charged nth eacll one ot 
the offenses, it was a joint trial Within the group, according to the mean
ipg of that term as used in the Manual fer Courts4!artial .under the heading 
"motion to sever" (MCM 1928, Par 712,). But it this is not so, then u to· 
each of the four accused, it was a cOI:llllon trial. In any event, insofar as 
it concerns the trial ot these two offenses together, the trial was a com
mon trial and not a joint trial. Furthermore, Deakins alone was charged. 
with robbery., and the 't1,-ial of that char&re in the same proceeding is an 
additional circumstance making the trial a common trial. It therefore is 
necessary to com ider whetalr or not the accused· had a right not to be tried 
with otalrs :in a common trial over. his objection thereto. ' 

It has 'been stated that a common trial may be had in cases where two 
or more persons each ccmmit offenses which. cannot be considered joint, but 
which are committed at the same tim~ and place and in·which the evidence 
and witnesses may be the same as to each. But, it has also bee'n stated 
that this may only be done if ·the appointing authority so directs and no 
one of the accused objects. In 1931 this was stated as the rule applicable 

ll 



to common trials in C14 195294, Fernandez, 2 BR 205, Dig Op JAG 1912~0, 
paragraph .'.395 (3.'.3); and it was again stated as the rule in C14 267696, 
Whittier, 44 BR 107. In both cases the common trial was held valid be
cause no objection thereto was made. This rule was later restated in TK 
27-255, Military Justice .Procedure. Dut in a case involving a camnon 
trial wbare a motion to sever was denied, the Beard ot Review sitting in 
the European Theater ot Operations stateda 

"Accordingly, it is held that where, u in the 
present case, the appointing authority has directed a 
so-called •common trial' ot two or more accused, sepa
rately charged with offenses ot the same character com
mitted at the same time and place and provable by the 

· same nidence, the denial or granting ot a motion for 
severance is within the sound judicial discretion ot the 
court, whose ruling will not be disturbed unless it is 
shown thAt it injuriously arfected the substant~..al rights 
ot ths accused.• (014 297114, Dear' et al, 16 BR (ETO) · 
127). 

The question whether the rule stated in the :Fernandez and Whittier cases 
and in the Technical Man1J&l that thl9re may be a common trial only it no . 
C11e ot ths accuzed objects 13 correct, or whether the ~ case 1a correct 
in stating that the granting ot a severance is a matter for the court 'a · 
dµcretion, must be considered. The_ Manual tor Courts-Kartial (1928) IE'~ 
vides ror am discusses the moti9n to sever made by one. of.two or more 
joint accused, ~d provides rorms fer joint charges, but it is silent as 
to common trials and neither authorizes nor prohibits thsm. The rule• 
applicable to co111JDon trials must, therefore, be sought in the rules ap,-
plied iii Federal courts (CM 195294, Fernandez:, supra). · 

' . . . . . . ; 

Under the pt'OCedure in the Federal courts, when a joinder of offenses 
or detendants is permisaible, the ordering ot a common trial, or the grant
ing or denial ot a eeverance, is a matter within t~e· discretion ot ti. · 
trial· court (Stokes v.-1l&.t,, 93 Fed; 2d, 744J Cul1ak v. ~ S) Fed, 2d, · 
SS4J ·De:tµcca "'• u,s.,· 299 Fed 741). It bu been held however that where. 
there 1a no connection "betieen the offenses and a joimer is not permitted 
there is no discretion in the court, arxl to deny a Hverance is fatal er
ror, (¥9Elr9y -v. ~ 164 U.S. 76J Zedd -v. ll&i., 4 Fed, 2d, 96J Detueca -v. 
llaL., 299 Fed· 741). . . · . · 

Tb,. Ruln ·ot Crilllinal Procedare tor the District· Courts ot the tJnited 
States,. promulgated by.the Supreme Cour"- pursuant to.the provisions ·of a 
statute enacted in 1940 (June 29, 1940, Ch 485, S4 ·stat. 688, l8 u.s.c. . 
687) now emb~ the law. applicable in Federal cOUl"ts on the subject or 
joind.er •. While the Rules ot Criminal ~cedure supersede arrr proviaiona 
ot prior existing statutes inconsistent with them,. the Rules on tb, subject 
ot trying ortemes and_ defendants together in one proceeding restate tbl 

http:joind.er


(1J7) 

prior law (Notes to Rules 8 arrl 1.3, 1-'ed Rules of Criminal Procedure,. 18 
J.$.C.!. foll. Sec. 687). Under the provisions of Rule 1.3 the consolidation 
for trial togetl'er of indictments involving either several offenses or sev
eral defendants may be ordered by the trial court, li under the provisions 
of Rule 8 (a) and (b) the offenses charged, or the defendants could be 
joined in one indict111ent. Rule 8 (a) provides that offenses may be joined 
in one indictment if they are "of the. Saml!I or similar character, or are 
based on the same act or transaction or ·on two or more acts or transactions 
connected together or constituting parts ot·a common plan or sche~e.".Rule 
S (b) provides that defend.ants my be joined in one indictment "if they are 
alleged to have participated in the ~ame act or transaction or in the same 
series of acts er transactions constituting an offense or offenses •11 It is 
further provided that •su,ch defengants may be charged in one or more counts 
together or separately. and all' tbs·· defendants' need not be charged in each 
count.a · 

In the opinion of the--Board, therefore, the ~ case states the car
rect .rule, if, and when, th~ nec~ssary connection between the offenses and 
the several accu.,6d exists. The accused, in such case, do not have an 
absolute right to ... separate trial~ but the matter of granting or denying 
a separate trial is discretionary with the court. 

The rule as to joinder o! offenses, i.e. the trial of an accU3ed for 
several o!fense3 at om time, provided for 1~ the Manual f<:tr Courts-Martial 
is not the Saml!I as i,n civil cases, and there ii no question, insofar as 
accused ia concerned, but that be may be tried at one time tor both the 
ottenses with which he was charged. Even under the Federal rules it .would 
apPiar th&t be could be so tried. The sole question is the propriety of 
the trial o! accused. with the others. · 

By reason ot tbe allegation in ea.ch specification against the accused 
that he acted in conjunction rlth the others charged.with the same offense, 
it f<:tr no other reason, it is clear ·that with respect to those o.t'fenses, 
the :irerequisites set !arth in the Federal ruies were met. It µ immaterial 
that the charges were not in the technioal form of joint charges •. 

It is evident, however, that the robbery charge against Deakins wa.s 
an offense of a very ditferent character .from the other offenses, and ac
cused was not charged with the robbery. It cannot, however, be said the 
robbery is entirely unconnected with the attempt, to sell, as it occurred 
at the sane time and place as the overt act of the offer for sale and both 
offenses were provable in part by the same evidence and witnesses. The 
evidence concerning the allegedly stolen money is important evidence con.
necting the acts and transactions related in accused's con!e:9sion With those 
.testified to by the Belgian, who was both the otferee and the victim ot the · 
robbery. 
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It is not necessary to decide in this case what the rule is .in a' 
case where, over his ob~ection, an accused is tried in a common trial . 
with otl"ers for di!!erent offenses which are e·ntirely separate and un- · 
related and when the accused could not be joined .far trial under the 
Federal Rules of Criminal Proceduro. In the instant case, ·there is a 
direct connection between the two offenses, which arose trcm the same 
transaction. In view o! the Dear case, which we 'believe states the cor
rect rule, it was, there!cre, a matter of discretion whether-there be a 
·common trial or separate trials. The denial by the court of the motion 

...to sever, asslllling that it was error, was not fatal,. unless it be shown · 
upon the whole record· to have injuriously a.f£ected the substantial rights 
of the ac~used. On this point, the only concei'Vab;t.e prejudice to the .. 
.rithts_of_the.~ccused lies in the p~ssibility that the court might have· 

.. oonsidered"evidence contained.. in ·the con:f'ession at .one or more of the. . ,.., 
accused again,t the others. In the instant case, however, each confes
sion YU specifically admitted as evidence only against the accused whose 
confession it was, and the court was warned in this regard. On the whole 
record of trial it does not appear that. the substantial rights at the ac
cused were in !act injuriously,a!fected. 

s. The accused is 'Z"/ years of age and is married. Fran 1933 to 
• 1941 he worked on a :?i,{ussouri ·farm as a laborer, am thereafter ·for a 

produce compa.ey. He was imucted inte the Army in ipril 1942 and served 
as an enlisted man until he wu commisaioned as a secom lieutenant on 8 . 
ipril 1943. He was pranoted to first lieutenant on l .August 1945. .le~ 
·cw,ed saw canbat in the· European Theater and received the Purple Heart 
tor wounds recaived in action in Germany on l4 January l94S,. Etf1cieno7 
r1tports available among War Department records show that he was rated 
excellent for the period from 1 July 1944 to 31 December 1944, superior 
from l January 1945 to 30 June 1945, and excel;:Lent from l July 1945 to 
3;1. December 1945 •. 

9. 1 letter to the reviewing authority dated ll November 1946, 
signed by individual defense counsel, s·etting forth arguments for 
•reversal• and urging clemency for the accused, is attached to the re
cord of trial and has been considered by the Board of Review.

' . 
10. The court was legally constituted and had jurisdiction of the 

person and the of!enaes. No errors injuriously affecting the substantial· 
rights of the accused were committed. In the opinion of the Board of 
Review, the record Qt trial is legally su!.ticient to support the findings 
of gu;ilty ot Charge I and itJ Specification, legally insufficient to sup,-

. port the findings of guilty of Crarge II and its Speoi.f.ication, and legally 

14 
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· sufficient to suppcrt the sentence and to warrant confirmation thereot• 
Dismissal:, total forfeitures., and confinement at hard labor tor tour years 
is authQrized upon a conviction ot a violatibn ot Article ot War 96. 

__..(LJ(J~EE::?~~~:Yll~---' Judge Advocate 

Judge .ldvoca~ 
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JAGH - Cll 3197/4 1st Ind 
' 

~, JJ.00, Washington 25, D. c. AUG 

TO a The Secretary ot War 

l. Pursuant to Executive Order No. 9556, dated 26 l{a:y 1945, 
-theN are transmitted harnith tor :,our action, the record of trial 
and the opinion o! the Board of ReT.1.ew in the case of First Lieu
tenant Freddie a. ll'alker (0-1032126), Caval.17. . 

2. Upon trial b7 general court-martial this officer was found 
· guilty o! wrong~ attempting to sell a truck, property of the United 
States, in "fiolation ot .Article of War 96 (Chg I and Spec) and of 
111"0ng.t'ull,1' and knawingl;r selling another truck, property of the Unitad 
States, furnished and intended for the military service, 1• "Violation 
o! Article o! War 94 (Chg II and Spec). He was sentenced to dismissal, 
total for.teitures, and continement at· hard labor .tor four ;years. The 
re"Vining authority approved the sentence and torn.rded the record ot 

·. tr.1.al tor action under .Article of War J.8. 

,3. A 8UllllD&17 of the evidence mai be found in the accompanying 
opinion o! the Board of ReT.1.ew. The Board of Review is of the opinion 
that the record of trial is legally. au!ticient to support the .findings 
or guilty o! Charge I and its Speai.tication (wrongtul.l;r attempting to 

· sell a truck, in violation ot J.W 96), leg&ll.y :1nsu.t'.tic1ent to support thl 
ts:od1ng11 ot guilty o! Charge Ir and its Specification (wrongfully and 

· knowing~ selling a tiuck, 1n violation of a 94), lega~ sufiicient 
to support the sentence and to warrant confirmation thereof. I. concur 
in that opinion. 

· About 25 April 1946, the acou.sed and an enlisted man under· hia 
comam., Corporal Robert Deakins, entered into a ICheme to 1eU a truck 
belongiIJi to the United States. .lt the time., the accused was command:1.na 
officer o! a labor superns1on comp&Jl1' in BelgilD!l. A Polish soldier had 
intormed D:tald.ms, that he knew wbere a truck could be 10ld. Dealcina in
formed tha accused, and the tw planned to make the sale. It was .turther 
planned that, attar the sale was completed and Deakins had the 11101187~ the 
accused was to drive .up in hi1 jeep and •ooni'iscate•. the truck, ratuniing 
it to the motor pool. Deacina drove the truclc from the compan;y•s motor 
pool and the accused followed him in a jeep. Dealcins tl.rst •picked up• 
the Polish soldier who had made ocmtact with the prospective purchasers, 
and then nnt to make the sale. The accused was not present when the 
actual attempt to sell was made, but was waiting in the 'Vicinity for a 
aignal from Deak1ns. Deakins offered the truck• !OJ." sale to a B9lg1an 
cbilian but he re.fused to 'bl1y 1t, -.hereupon Deakins, at the point ot . 
a illll, according to tbe Belgi&n•s testimocy, robbed him of ·.20,000 .trance· 
which was in a oupboa;-d 1n his house. .lccused was not charged 111th the 
robbel"1, but he receiwd tram Deak1 ns hall o! the stolen money. .uter 
the investigati~n of the cue began, the accused provided Dealcins 11'1th 
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20,000 francs which Lea.kins returned to the Belgian in an attempt to 
cover up the transaction. It 13 dou.bt.t'ul whether accused knew exactly 
haw Deald..ns got the money, at least until attar the 'Whole affair was 
over and ~ money had been returned to the Bel.8ian• 

The charge involving the alleged sale of a truck in June 1946, 
was an entirely separate transaction. W1th respect to this offense 
t~e was a complete failure of proof'. 

4. The accused is Zl years of age and is married. From 1933 to 
1941 he was employed in farming in Missouri as a laborer, and thereafter 
w,rlced £or a' produce compan;y. He was inducted into the· Arriq in April 
·1942, and served as an enlisted man until he was conrni.ssioned in the 
grade of second lieutenant on 8 AJril 1943. He was promoted to first 

· lieutenant on-l August 1945. Accused saw combat in the European Theater 
and received the Purple Heart for wounds received in action in Germany 
on 14 January 1945. Efficiency reports available among lf'ar Department 
records show that he was rated •Excellent" for. the period from l J'lll.7 
1944/to 31 Deceni>er 1944, '•superior• from l Jaiuary 1945 to 30 June 1945, 
and "Excellent• from l July 1945 to 31 Lecember 1945. 

5. .&. letter to the renewing authority dated 11 November 1946, 
signed by the indi'Vidual defense counse.L, setting forth arguments for 
•reversal" and urging clemency on behalf' of accused, is attached to the 
record of trial and has been considered. 

'l'be accused was tried in a common trial with three enlisted 
men each of whom was involved in one or both of' the offenses for which 
the accused was tried. As to each of the enlisted moo involved, the 
Board of Re'View has· held the· record of trial legally insut'ticient to 
support the findings of guilty and the sentences. 

6. I recolllIOOild that the findings of guilty of Charge II and its 
Specification be disapproved and that the sentence be confirmed, but 
in view of all the circumstances of' the case, including the prior good 
record ot the accused and his creditable oombat service, recommend · 
that the forfeitures and the oonfinemant be remitted, and that the sen
tence as thus mod1£ied pe carried into execution. 

7. Inclosed is a form of action designed to carry the foregoing 
,recommendation into eff'ect, should such recommendation meet with :f()ur 
approval. · 

2 Incls THOlLAS I:1. GREEN 
1 - Record o.r trial Major General 
2 - Form ot Action The Judge Advocate General 

.( G.C.£.O. 316, 2 ;iept 1947 ) • 
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WAR DEPART'.i:.IENT 
In the Offioe of The Judge Advocate General 

(Uj)Washington 25, D. c. 

JAGK - C!I 319802 

U N I T E D S T A T E S ) UNITEl> STATE'S CONSTABULARY 
) 

v. ) Trial by G.c.;o.:., oonvened. at Wieaba.den, 
) Germany, 29 October 1946. Dismissal 

Second Lieutenant El>WAP.D J. ) 
MoMILLE:n (O-lS31072 ), Infantry ) 

OPINION or the BOARD OF REVIEW 
SILVERS, MoAFEE and ACKROYD, Judge Advooa.t.. 

l. The Board of Review baa examined the reoord ot trial in the oue 
of the ~ffioer named above and submits this, its opinion, to The Judge Ad.• 
vooa.te General. 

2. The aooused was tried upon the followi~ ohargea and apeoifioatiom 1 

CHARGE Ia Violation of the 95th Artiole of.War. 

Speoifioationa In tha.t Seoo'nd Lieutenant Edward J. MoM:1.llen, 
1697th Engineer Combat Ba.ttalion, did at Eichenberg Station• 
Germ.a.ey, from Qn or about 14 July 1946 to on or about 21 . 
July 1946 conduct himaelf in a manner unbecoming an officer 
and a. gentleman by sleeping during rest perioda spent in hi• 
bedroom with a German wor.um, not his wife, in the presence ot 
Technical Sergeant Forrest L. Stone, Troop E, 11th Conatabul&17 
Squadron, an enlisted man then under_ hie 00D1Mnd. 

CHARGB II1 Violation of the 96th Artiole· of War. 

Specifioa.tiona In that Seoond Lieutenant Edward. J., MoMl.llen, 
•••, did at Eichenberg Station, Germany, from on or a.bout lt 
July 1846 to on or about 21 July i946 negleot his duty by · 
permitting in his presence, Teohnioa.l Sergeant Forreat L. 
Stone, Troop B, 11th Constabulary Squadron, an enlisted 1ll&D 

then Uild.er his command, to deep with a Ge.nnan woman not hi• 
wife during reat period• in his bedroom. 

He pleaded no-tf guilty to and wa.a _found guilty o! all charges and apeoitioation.a. 
He wa.a aentenoed to be diamiaaed the service and to pay to the thited StatH 
a tine ot $500. 1he revianng a.uthority approved. only ao muoh ot the ••ntenoe 
as involv-ed diamiua.l from the aervioe and forwarded the reoord ot trial pur
suant to Artiole of lfa.r 48. 

s. Evidenae 

Teohinokl Sergeant Forrest L. Stone~ Troop E. 11th Conatabul&17 Squadron~ 

http:Germ.a.ey


(114) 

EiCb~nberg, Ge~. identified the aoouaed as hi• platoon leader and :tHt1• 
tied that during the period 14 to 21 Ju11 1946 he and aoouaed oooupied the 
same roca on the eeoond tloor ot a house about 60 ,-a.rd• t'rom the troop 
billet• in Eichenberg.The aoouaed had a girl-friend named •0ert1e" or 
•Blondie• who dept with him in this room and th• witneu also had a girl• 
.friend who slept with him in thi1 , .... room during the time,. allege4. S.r-. 
geant Stone teatitied 1'urther that ne1tber •0ert1 e• nor hi• girl•(riem waa 
the wife ot either the aoouud or the witDHI (R. 6-8). · . . · · 

Hildegu.ndil Ingeborg Tiebel, StetenatruH 32, AJ.lgaburg, Germ&DY'• & 

witneu tor the proaeoution, teatitied that 1he lmew the aoouaed .aa "Ka.0•1 
that on or about 17 Jw.1 1946 1he Tilited Sergeant Stone at 7 or 8 · 
Bahnhotatraue, Eichenberg, and dept with hia. She stated turther that 
during thi1 ti•, and while 1he wu in bed with Sergeant Stone the aoouHcl 
wu in bed with •0ert1e• in the _Hme l'OOII. (R. 9-10). · . 

No evidenoe,,... pre,ented bf ;tm deteme and the aoouaed, after beiJlg. 
dul~ advised of hie right•, eleoted to remain 1ilent. 

. 
,. After stating in open oour11 that 

. 

he desired to be defended bJ' ·1'be 
regularly appointed deteue ooun.el and &11i1tant det1J11e ooun.el together 
w1th Captain Larencae P. Mole u individual 001.mael, all ot 1liua a.re aholm 
to ha.Te been pNaent at ·the trial, tM defense mowd tor a eonUnuaue ·~ · 
the ground that he bu 'been um.ble to proour• the ooUMel he dedr11, th• 
oounul that he would Ulm to haw 1e Jlt.jor D•~ who ia now on lean in 
London.• The ooart denied. the 1110tion tor oontinua.noe on the groUDd that 
there wu no 1howing ot diligenoe on aooused'• part in reque1Ung the. na-4 
ottloer and beoauu ot his unaT&ila'bil1t7. Bo ren.•al ot the aotion waa 
-.de at the olou ot the proaeoution'• oue. b reoord 1b«a tba1J 1rbe 
oharge ,i.n wu Hrncl on. aoouH4 on 11 0O'bober 1K6, that 11rial wu had. 
on 29 Ootober lKS, am there ii no 1ZldioaUon tb&11 aoouaed enr Md.e azq 
reqqeat to be detende4 bJ' the alleged "lajor n~• until the ooun-aartial. 
uaembled to tr7 hiL . !'ha gn.zrting et a oontinuanoe reata within ~• 101m4 
diloretion ot tu ooun and n tiDd no. r .... ona.ble 'buil tar eon.oluding t1u., 
the oouri abuaed. it• 411oretion in onrruling the m111on \mder the oiroia-
1tanoe1 ahom:l (Cll 2ST6~2, Qreulioh, 50 BR 121,1651 CJl 2Tln6, Blll'leip, '8 
BB. 1n, CK 2sarss, tortur, 20 _mi 111,11e, a 20)~ · 

The evidenoe in W.1 oue b brief but unoontra41oted &nd autt1o1a1s 
to Htabliah the own uta alleged 111 the Speo1tioat1on. Charge I, am 15ILe 
mgleot ot dutJ alleged 1D ti. Speoitioatioa. Charge II. There 1• no diren 
e'1'1.deno• that the -.Clll&ll• reterred 1lo 111 eaoh 1peoitioation wu in tan a · · · 
German 1rOJIW1 u alleged but the natiom.11 ty' ot the women 1a llll&terial. · 

The hiatorioal detiniUon ot the •oomu• unbeoolliag a.a offloer am 
1em1nian• de~m:toe4 b.r Artiole ot War 9&. and to thia cla7 the ••11 ooa-: 
prebenain 7et 1uoo1no11 prcmounoaent 1a tlat cinn b7 Colonel Wlnthropi, 
whioh ii u tollon 1 · · 

a 
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•••• Aotion or behavior in an offivial oapaoity which, in 
dishonoring or otherwise disgracing the individua.l aa an officer, 
seriously oompromisea his oha.ra.cter and sta.nding u a gentlemanJ 
or action or behavior in an unoftioial or printe capacity, which, 
in dishonoring or disgracing the individual peraonally u a gentle• 
ID.Ltie serioualy oompr<Diaea his poaition as an officer and exhibita 
him u morally un.-orthy to remain a member of thl honorable protea
don ot arms.• (Winthrop's llilita.ry LaJr e.nd Preoedenta, 2d Ed~. P• 
713.) · 

Whether accused's conduct herein be considered in·t.n official or unofficia) 
capacity, e.nd we consider it to have been a combination ot both, no argu• 
ment is necesae.ry to establiah the fact that it ia unbecoming an otticer 
a.nd gentleman, within the mea.ning ot the Article, for an otticer to keep 
a woman, not his wife, in his bedroom and in the continued presence of an 
enlisted man. And the fact that the enlisted ma.n was immediately under 
his command renders the -act of a. more compromising nature (CM 216152, Wellt 
11 BR lll,119J CM 202212, Coulter, 5 BR 373, 402,403). -· 

It is alleged that accused did neglect his duty- by permitting SergeU!c. 
Stone to sleep with a woman in his bedroom and presence. The record shows 
that accused not only condoned or permitted Sergeant Stone to "sleep• wi+.h 
the woman in ·his bedroom and presence thereby neglecting his duty as an 
officer, but that he assented to such misconduct so as to become particep• 
crim.inis thereto. Even though it were conoeded that the conditiona under 
which aocused lived might be considered somewhat antagonistic to accepted 
standards of social and moral behavior, a proper regard·for the military 
status and responsibility of platoon leader to platoon sergeant does not 
permit of such a. relatioruship (CM 303049, Pinick, 19 BR (ETO) 257, 2SOJ CM 
308435, Thompson, 31 BR {ETO) 235,236) • 

. Certain members of the court-martial exhibited muoh oonoern regardiDg 
what a.eta ooourred in the respeotive beds and asked the witnesses pointed 
questiorus with reference thereto. The law is not so concerned because in
teroourae may be inferred from man 8.lld woman ocoupying the same bed (2 C.J. 
Seo.., P• 492, and oases oited thereunder). 

Eaoh speoifioa.tion alleges that the woman involved was not the Wife 
of her bedmate. Should there be any question regarding the suffioiency 
of Sergeant Stone's testimony that none of the parties were married eao~ 
to the other, u affecting the a.caused herein, it is sufficient to eta.te 
that in the abeenoe ot proof of marriat,e it is generally p~esumed that the 
pe.rtiea are eingle and unmarried a.nd the burden is on them to rebut the 
presumption. The rule is a.ptly ata.ted u~toll01"1 in Gaunt v. State (50 
N.J.L. 400, U .ltl. 600)1 · · - -

..The aingle ata.te is,. however, the na.tura.l am during ea.rl;r 
life, the only poadble oneJ nor. is there uzy- period at which it 
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is necessarily terminated or merged into marriage. In the absence, 
therefore, of testimony tending to the contrary, the presumption 
is that the celibacy whi'oh existed during pueriles~enoe oontinuea. 
Therefore, until drawn into actual question, no affirmative teati
moey on th11 point was required from the proseoution.• (See &110 
State v .• lbDuftie, 107 N.C. 885, 12 S.E. 83, an indictment tor 
?oriircation and adultery Ylherein it is atated that the oonnubial 
relation being peouliarly within the knowledge of the detendanta, 
the burden 1• upon them to prove it (26 C.J. 991).) .. 

s. War Department reoorda show that accused h 33 :,ear1 ot age and 
married. Re attended Boston University for two year1 and from 1941 to 194:5 
he wa.a engaged as a oivilian in oonatruotion work in Hawaii, New Caledonia, 

· and the Fiji Islams. He wu inducted into the J.:n!r¥ u a printe on 25 
Maroh 1943 and wu appoizited aeoom lieutenant, J.US, at Fort Benning,. 
Georgie., on 20 January 1945. A:n.ilable eftioienoy report, rate him u 
"Excellent.• 

8. The oourt WU legally c:,onetituted and had jurildiotion over .tM 
aoouaed am ot the otfenaea. No error• injurioualy atteoting the 1ubatan
tial right, ot the aoo1.11ed were oollllli tted during the trial. In the opinion 
ot the Board ot ReTiew the record ot tria.l is legally 1u1'tioient to aupport 
the finding• ot guilty and the untenoe and to warrant oontirmation thereot. 
Di1misaal 11 ma.ndatory upon oonviotion CYt,a violation o~ J.rtiole ot War 95 
and 11 authorized. upon oonviotion ot a violation of J.rtiole ot ifar 96. 

c~-.~Jwlge Advooate 
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JAGK - CM 319802 1st Ind 

YID, JAGO, Washington 25. D. c~ 
JUN 4 1947 

TOa .The Under Secretary of War 

1. Pursuant to Executive Order No. 9556, dated l~y 26, 1945, there 
are transmitted herewith for your action the record of trial a.nd the opinion 
of the Board of Review in the oa.se ·or Second Lieutenant Edward J. llc1:illen 
(0-1331072), Infantry. · 

2. Upon trial by general· court-martie.l.this officer was found guilty 
of co:cduot unbeooming an officer e.nd gentleman_ by' sleeping during rest 
periods with a German woma.n, ,.not· his wife; in the pres enoe of Technical 
Sergeant Forrest L. Stone ,of ~is p~atoon, .in violation of Article of ifa.r 
95, and of negleot 6f duty by permitting Sergeant Stone to sleep with a 
German woman in his ·(aooused's) bedroom ~d presence, in violation of" 
Artiole of War 96. He was sentenced to be'dismissed the service.and to 
pay to the United States a fine of ~500. The reviewing authority approved 
only so much of the sentenoe as involved dismissal and forwarded the· rooord 
of trial pursuant to Article-of War 48. 

3. A SUl!ID.ary ·or the evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board of Review that 
the r1cord of trial is legally sufficient to support the findings of guilty 
and the sentenoe and to warrant confirmation of the sentenoe. · 

During.July 1946 the aooused officer was platoon leader of Troop E, 
11th Constabulary Squadron, and Technical Sergeant Forrest L. Stone was 
his platoon sergeant. On or about 14 July and until about 21 July 1946 
the accuaed and Stone occupied a room jointly in a German house at 
Eichenberg Station, ea.oh sleeping with a woman not his wife in a separate 
bed. One of the women, Hildegundis Ingeborg Tiebel, testified that she 
was a waitress at Augsburi,and had gone to Eichenberg to visit Sergeant 
Stone. The other wome.n wa.s known only a.a "Gertie," or "Blondie. 11 

4. In view of all the oircumsta.noes ·or this ease and aoouaee.'s 
demonstrated laok of proper appreoiation of his status and relation to 
enlisted men ot his oomma.nd, I recommend that the sentence as approved 
by the reviewing authority be confirmed a.nd ordered executed. 

5. Inolosed is a form of aot~-1,Qigned to carry into effeot the 
foregoing reoommendation, should t meet · th your ap roval. 

2 Incls THOMAS H. GREEN 
1. Reoord of trial w.jor General 
2•. Form of aotion The Judge Advocate General 

( tr.c:-r:-o:---2.35;--2;-Juri;-i94H:---- s 
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1·,A.q DiPAfl~-:.ENT 
In the Office of The Judge Advocate General (ll.9) 

Washington 25, D. C. 

JUL 1 5 111~7 

JAGQ - CM 319815 

UNI·TED STATES SEVEN'IEENTH MAJOR PORTL 
v•. ') Trial by G.C.M • ., convened at 

) Bremen., Germany., 23 November 
Private First Class ) 1946. Dishonorable dis

··WILLIAM ·W. EADS ) charge and confinement fot 
(34581147)., Company D; ) life. Penitentiary. 
382nd talitary Police ). 
Battalion._· ) 

REVIEW by the BOARD OF IIBVIBY{ 
JOHNSON., SCHENEEN and PARSONS., Judge .Advocates 

l. The Board of Review has examined the record of trial 1zi the 
case of the soldier named above. 

2. The accused was tried upon the following Charges and Specifica
tions: 

CHA,,qGE I: Violation of the 92nd Article of 'Viar. 

Specification: In that Private First Class William w. Eads, 
Company 11D11 ,982nd 11illtary Police Battalion., did., in con
junction with· Private First Class Wallace B. Clapp, at 
or near Bremen, Bremen li:nclave., Germany, on or about 27 
February 1946., with malice aforethoUt;ht, wili'ully., de
liberately., feloniously, unlawfully.,- and with premedita
tion, kill one Edgar Knapp., a human being, by shooting 
him with a pistol. 

CHARGE IIa Violation ·of the 69th Article of War. 

Specification: In that Private First Class " William YI. Eads, 
Company 11D11 382nd 1iilitary Police· Battalion., having been 
duly placed in- confinement in Lehe Barracks, Bremerhaven, 
Germany, on or about 23 1!arch 1946., did., at Bremerhaven., 
Germany-., on or.about 10 June 1946., escape from said con
finement before he ~s set at liberty by proper authority. 

CHARGE III: Violation of the 58th Article of War. 
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' 
Speci.ficationi In that Private First Class i'fll.lliam W. Eads, 

Company ''D" 382nd Military Police Battalion did, at 
Bremerhaven, Bremen Enclave, Germany, on or- about 10 
June 1946, desert the service of the United States and 
did remain absent in desertion until he was apprehended 
at Stuttgart,· Germany, on or about 25 September 1946. 

I 

Accused pleaded not guilty to a1)d was found guilty of all Specifica
tion~ and Charges. No evidence of arr:, previbus convictions was in'tro
(luced. He -was sentenced to be dishonorably discharged the service, to 
for.f'eit all -pay and allowances dus or to bscome dus., and to be con
.tined at hard labor for the period of hi_s natural li.fs~ The reviewing 
authority" approved ths ssntence, designated the United States 
Penitentiary., Lewisburg, Pennsylvania, as the place of confinement, 
and forwardsd the record of tz:ial for- ~tion under Article of War 50½. 

3. 'Xhe Board of Review adopts the statement ·or ·the evidence in 
the Staff Judge Advocate 1s review. · ' 

4. !rhrder is the unlawful killing of a human being with malice · 
aforethought, without legal justification or excuse. The malice may 
exist at the time the aot is committed and ·ma:,. consist of lalOW"ledge that 
the act which c~uses death ,will pr~bably cause death or grievous bodily 
harm (MCM, 1928., par. 148A, PP• 162-164). The law presumes' malice where 
a dead:cy weapon is used in .a manner likely to and does in !act cause 
death• .An intent to kill may be inferred from an act of accused which 
manifests a reckless disregard of human li.fe. 

The evidence clearly establishes that accused and his.accomplice 
(Private First Class Wallace B. Clapp). on the evening of 27 February 

. 1946 were drinking cognac together at their company club near Bremen., 
Germany. At approximately 2230 that evening they departed from the _ . , 
club,; went to their billet where each armed h:iJnseli with his pistol and 
began walking toward a Polish camp. Vlhile enroute they met deceased, 
a German civilian, arxl asked him to sell ·them some schnapps and when he· 
replied "Oh, you Americans ar~-~ways drinking" Clapp aoted if he were 
going to strike- the .dvilian and the. latter seized his hands. Clapp 
then pushed him and the civilian began running down the street. . Accused ' 
and Clapp each fired three shots in the direction or the Germ.in cbilian 
and then turned and ran in the opposite direction•. While running accused 
stated "We dropped h:1Jn11 , and Clapp replied "Ya Ya" even though he did 
not see the civilian fall. The body ot deceased WH disoovered at 2400 
that evening at approx:iJll.ately the place where the shots were \fired and 
he was pronounced dead from gunshot wounds, three bullets having entered 
his body. .. 

Accused's accomplice Clapp testified under oath to accused's 
participation in the affair and his ~stimoey leaves no doubt that the 

2 .,. 



k1lling was ruthless., vicious and with no provocation lfhatever. 

The offenses or escape from confinement and desertion are ade
quately supported by the evidence. 

5. The charge sheet shOlrS that accused 1s 24 years o't age. He 
· was inducted at Fort McClellan., Alabama., on 20 November 1942 with no 

prior service.. · 

6. The "'uurt was legally constituted and had jurisdiction over 
the accused and the offenses•. No errors injuriously affecting the 
substantial rights of the accused were committed during the trial. The 

·Board of Review is of the opinion that the record of trial 1s legall,y 
sufficient to support the findings or guilty and the sentence. A. 
sentence to death ~r :1lllprisonmen~ f'or life is mandat017 upon a convic
tion ot a violation of Article of War 92. Confinement in a penitentiary 
is authorized by Article of War 42 for the offense ~f' murder., recog
nized as an oi'i'e.nse ot a civil nature and so punishable by penitentiary 
confinement for more than one year bt sections 452 and 454., Title 18 
of' the Criminal Code o! the United S~tes. 

_______o_n_L_e_av_e_______.,Judge Advocate 
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WAR DEPAR'E~l'T 
In the Office of nie Judge Ai:lvocate General 

'r~ashin.:;ton 25, 1J. C • 

• 
JAJI·:-Ci.1 319823 2J.April 1947 

UNITED 3'X.'\'ftS ) 
) 

v. ) Trial by G.C.M.,. convened at 
) .Bremen, Ciennany, 12. Dece:nber ·· · 

Privat.e F'irst Class- WILLIE· ) 1946•. fiishono,rab1e · dischaNe : 
.2•. iiH.ulES (38602086), 3399th ) and confl.nement !or·three b)
Transportation Corps 'I'ruck, ) · years. ""'isciplinaey Barracks • . 
Company (Troop). }. 

. HOLDll-IG by. the OOAPJ) OF REVIEW , .. . . 
J\)HN~N, SMCK anrl Tfil.r.&S, Jud{;e Advocates 

1. '!l1e record ~f trial in the case of the soldier named ~bove 
h'l:i· beeri e~nlned b'J the :9oard of .heview. 

' . 

2•. '111,e ,accused v.-as trie·l u;ion the iollov:in.; (;barge arid ~pebifi-
catio::u -.. · 

- .
c;JI.LlJ}E: v'ioJ..1.tion, of•the 9,3rd article of ·:!ar. 

.:,pocific.r..tion: In t:1:.l.t .Priva-r,e F'irst Ciasa ·,!illie B. mili!ies, 
3396th 'i:rans;,ortat.ion Corps, Truck Go!:lpany {Troop),·· 
did, at or near t:;;;c;es~edt, · Jrccen l!.nclav~, Germaey-. 
on or about ? Nove.::iber 1946, wrongfully and 'Wllaw1'ullT 
kill Otto Loefier· j7 -striking him. vri th a motor vehicle 

.. which' he -,ras then opera ting in a reckless. and i;:rosslt · 
ne;;ligent !lUL.'l!ler. • .. 

accused pleaded not ;;,'Uilty. ~o, and r:as found guilty ofJ the Gharge . 
.,_ni Spec:Uication. He r;as sentenced to be dishonorabl.3'"discha~. · · 
th~: service, .to .forfeit all pay and allowances ..iuG or to become .o,ue, · 
t:md -:.o be conf .ned at hard labor, at such place as the. revie-r.'inc 
authoritJ might di tee t, for three years. '!he reviewin;; authori t7 
ap~Jroved the sent,enoe, desi,.:nat.ed the Eastern Br'anch, United States' 
·,.;i:,ci~linar'J Sarra0ks, Greenha.ven, New York, as the place of con.
Hnement, and i'oI'l'l'arded the record of trial pui-suant to Article of 
.' , ' · '.·,ctr 50.J". 
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. 
3. ·Evidence for the Prosecution: 

. 

• 
At a pout '6'700 to CJ720 on 7 r;ove.n.ber 1946 Privat Fi;st Cl.ass 

John·3izemore sto-:1".'Jed the Aprry' truck he was driving,' on a road near 
f[:;.:estcdt, (~. 6, 13)~ · Sev~ral Gemans wallted .to the· rear o.f'the'truck 
to ::i.ount it (R •. 6-, 7). I. second truck,' driven hr accu~ed, headed in · 
t~e· san_e dir-1;iction. as the halted.v:chicle, ·approacp.ed it, .t'ror.i. tl}& rear . 
(R. ?). Accused.. put on his foot braj{e, the truck gave a sudie.'1 jerl~, . 
stopped about 25· to 30 moters f'ro::i. the .first truck, and ,then rolled" 
ahead into the rear or the -first truck, crushi."lG .the.deceased Who ,.,as . 
attempti.qg to cli,mb thereon (R. u, 12, 13, lS). $izenore had s:tcnaled 
for a stop and accused saw the· si~nr.l, but could not stop' the truck • 
rolling forward· because, the brakes were' no good· (R. l~) ~ The dece~sed 
Otto IJ:>efler was placed ~n Sixemore' s truck and t~en to the 280th . 
fitat.ion Hospital, where he aied abo\lt .hal!-and·hour lat~r. from profound.. 
shock a:td loss ot: blood (R. 15, .18}. . . . · · · · . · . ... . . . . 

. · , ·., 'l''he place were the .dccident occ.urted was' on i. !lat, sligh~' 
dOl'filhill st:retcn of road (R. 13) •.. '.L'he rood was dry and clear, and no · 
vehicles VJere coming from the other way _(R., 101 15)'. l'he -passenger, · 
£rnst i1einelt, riding J.n the front seat of the truck dr~en by accused 
and who had been driv:tn6 vehicles for about fifteen yeax-s, testif.ied -he 
thought the ·accused could have avoided the accident by turning to. thlt 
side of tile road, or. using· the _hand brake _(R. 9, 10) •.. lieinelt'also 
testi!ied that he thought the brakes were good as tpere. wa.s a sudden 
jerk when the foot brake was apr:l1ed (R. U). · · · 

. ' . , At about 06,30 the mo~ing of the accident accused told . 
Sizemore that the brakes on his (the ..acoufied' e) truck would not hold 

' (H. 14). Accuaed made no complai:?'J.t to -the_ .dispatcher tha.t morning 
(R. 21). • 

At 0900 ·to 09.30 of 7 Hove:nber 1946, Techn:tcal S_eri;eant Harry 
Jftferys, motor sei,;eant or accused's unit, checked the truck. H~
.found the bralcea to worl: properly at spe_eds or _15, 20, and .30 miles an 
hour. 'When he·s:topped the truck with the brakes, it did not roll for
ward (R.··2.3.). 'lhe riaster cylinder vraa i'ul,l of fluid (R. 24). Witn~ss · 
is a !.iechanic .::nd fro!l his oxruuination, the brakes viere in perfect. work- , 
ins, condition. Captain Harold A. ~vine was present durini; the te!t . . 
(R. 30). . . ' .. 

i;>taf! Serge.ant William H. Lavis tested the orakes' at about 
0900 of 7 Noveaber 1946, and found them to pe in ..;bod condition~ '£he 
truck did--not· roll 'forward after being stopped. He did not try- stopping 

·.the·truck·on an incline (.tt. 26). l-lrst ·Sergeant Anthony.J. Daniels, 
who had twent;f years' drivin~ experience,· testified to substantially 
the, aan1e facts ns Davis. -· • • 

4. li.'vidence for the defenses 
,• . ' 

°ᯤ	First Lie\1tenant Al!'red L. Taylor testif'ied he had ~en motor 
· officer !or six months, that the vents in the cydro-vac and master 
cyUnder o! the t:ruck were not covered, that it Yras po..ssib~e for dirt 
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or trash to enter these vents., which v,oulcl stop the fluid of the· ~st&r 
brake c7linder going to. the brakes (}i. JO, .31). 'l'he ·reason for that is .. 
·that a seal will ~hen breaK and. allow the fluid to escape. On cro:,s
e:xa::dnation he stated that if' the master cylinder was full of bnllce !l\lid; 
none could have been lost (R • .32). It is possible for the vent on the 
master brake cylinder. to clog temporarily so the ·::.irakes would not hold 
and ba. f'recd 8 by" the dirt or a knpck on the l.1nes • n T'nis CO!lld happen 
twenty or thirty times a day.· (R. 32). _ _ • 

·5. Accused was found guilty' of involuntary- manslaughter. That. 
offense is defined in the ?Janual !_or Courts-~fartial., paragraph 148!., 
as follows, · ~ 

~ 

11 Involunta:ey manslaughter is hcnicide unintentionally 
caused in the· c-im.rnission of ,an unlal'Tful act not amounting 

- to a felony, nor likely- to endaneer life, as by culpable 
rieGli~enoe in ,erforming a la'l'li'ul act, or in perfoming 
&n act req'J.ired by' l.i.w." . - · ~ · 

. . . . . : So :far. as this.'. oLfenae · is c~ncemed, ;;ros~~e~Hc;ence is· le.;. • 
· cs.Uy- com:-,arable to cu'lparile nei:::ligence {Cl.1 24004.'.3, Vislan; 25 BR 352). ·. 
·Iri order to sustain a con·11ction of involuntary manslaui;:hter at com,on• 
law the honicide n.ust ·be occas_ioned by ~cr~l~"' or "sross, 11 or "c~ 
pa~le," nec;li«:;ence. lhe :ter-.dnoloi;y indicates.,~ and the courts nre · .. -·_. 

· pri:.ctically unanimous .1n 'hold~, that this ·t'JP8 of neglir;once is ot a .. 
. de~ree ht&her than tltlt required to sustain civil liability- for nebli6enoe. 

'l'hey have.,:declared that criminal, gross; or· culpable negligence must. .!:>e of· 
such a character as to show an u·tter, disregal;'d for life o.r limb, or a 
total disreeard !or the consequences, ·or conduct indicating such \'rl.lful 
disrei;atd for the rigl\ts. of. others as to show a' wanton recfclessnes.s as 
to the lii'e and limb of other persons (State v. l!urpny. · 324 1Jo' l8J, ·2J.· 
8.1'. 2nd, J6J D..mville v, State, l.88 2nd 373, 123 I~.l!:. 689)~ - The test · 
is not what a ·reasonably purdenf. man i'JOuld or_ "l'IOuld not do but wheiher 

· the negligence ~ su1'ficiently gross to -come within the descript1VJ' · 
phrases herein set out (CM 292271., Bently, .4 E'IO 217, 221). .:· · 

. , ' I ,, . 

Examining the ~cord of trial in the lisht of tr.e c1ted 
authorities the Board ·Of f!e'view finds no eviden~e .to indicate aey 
"wilful· disregard" for the- rights of otl".e·rs; or ~ton reckless- -· 
ne_ss 11 as required t:o sus~in the find.1ng of guilty .~f manalaughter. 

. . The evidence merely shows_ that a~cused was operating his. 
• vehicle in a lawful manner, for· R lawful purpose, and in possession , 
' of all ~:!.s .faculties. 1:'!hen the truck ahea,i o! him stopped, he. ap-, · . 

plied h:l.:J br."l.ke3 .:i.nd. stop:,ed also, but tho truck· being on ·a decline,. · 
rolled formiz:d. at a slow rate of speed end crushed·the decea:Jed·acains~. 
the tr-s1ck he vm.. atte::i.pting to mount·. That the accusec._was neiiligent · 
in not stopping the c~r o.n.:l !)reventinc it· irom rolling forward is evident• .• 

. . .3 



. ~ . . 
. , 

' 
The·i'ac.t that tlm tr.1ck did roll forward~ b. itself, cannot be said 
to constitute the requisite wanton: recl<lessness _of r-.anslauchter. · Trie 
evidence, hov.-ever, does establ.is]l that the accused -while ne;;li;ently 
opera tins a not.or vehicle struck and .killed a C-eman civilian. Such 
conq.uct ·,:as. of a nautre t_o· bring discreC:it upon the miliUJ.r;I" service, 
a vicHation of Article of War.96 (C}J 252521, Groat,. 34 BR 67), i.nd . 

: ·, •a le:rner included offense necessarily included. in tha_t cha.11;ed11 

. (CU 2935091 Coats et -al;, 8 BR (E'l'O)· 3~}..... · ., . .' · · ·_ 
. . . . .·. . :' . . , . . .. :" . . . , ,. .. . .. . ... 

. ' . . . · -~ .:loar<l ~f I<eview 1s·..Qi';~j;he;~pinion that the' record of . 
. . trial· 1s insufficient to sup~rta: J,he'. .tin~:J,ng_ .of.. t"U!lt--.r o~ ~n~laui;hter 
;·. mt :·lebally sufiicieut to. support. a finding of .6').il¼' of a yiola tion 
_..:. ·of Article oi',War·96 !:,--:-"t.:·- H'11':",-' r--r: Hn6ther bi ne~li~ently.opernting 

'.'.:.. a.~tor vehtcle~. . . . . . . . ,.,.· . : . . · . . . , . . . 
'The questum...then arises wt.eUl.e-r the· of'1ense warrants the . 

, sentence io confinemertt _imposed, by the court v-nd ap;:,roveri by the re~ . 
. ',.vi~wµis authority. 'lbe ·oftense·suatainable is not listed in the Table 
: · of 1.1'.aximWll Pl¥iishments,. ~t an offense siJni~:r' in all respects is de-
. _. ·-nouno~d by the law of· the District ..or Columb~. :tt is provided in ' 

.: · seotioz:1: 4~ (6a246a){ Dis't~t of Columbia Code thats · · · · · 
,· 

...... ,·..· ···- ·...·.. · "An7 person who, b;y_operatiori of any vehicle at an immoderate· . . > rate of speed or in a carele~s, reckless, or nedigent manner,. · 
-.: :;.. bUt• not wilfully or "l"laft tonly-, shalJ.' cause the death of a.11.0 ther., 

_' :·shall bl} guilty of a misdemeanor, an1 ·shall be puni~hed by. · 
: . inlprisoI1JJ18nt fo~ not more. than· Orie ~rear or by a fine or· not 

: ,'·more· than s1,qoo or ,both" (Undersco~ing s'.ip;:,lied). . • 
,:..· .~· ,·_ • • { . !t ...~ •• ••·•· •• ,.; • •••_. . . •• . .... · •• • ·.- _,_: • .. 

:-It· 1~ prov:ided .iii· sect1on-4o-6o7 (6:246b), ·_q.Lstric,t of Columbia Coda_,. ·· 
·:thats·. ~--· ·::..··... · ,, _;_·. •. ·_. · · ,. · · · . .. · .. · . · . 

. .... .. ~-

.·:::·': :.~: ~· •nie·...cr:i.me of' negligent homicide defined in section 40-60'6 
. . shAll 1)e deemed to be incbded vn. thin ever-r crfroo oi' man- . 

. ··... ' :slaU:r,hter cham~d to have been cornitted in the operetion . 
· ·. , pi'" an.y vehicle, and .in a.1y caae \'There a de:fendan t is charged 

nth tlallsl_aughter c8I!l!lli.tted in the _ope:ra.tion of ,any veqicle·, · 
· . ti ~hey jury shall £ind the def'~ndan t not euilty of the . 

cfUl/3 of -manslaughter such jury ma;", in its dl8cl'8tion .
render a verdict· of gullt-.r of negligent homicide• ~Undel\-

_·,.· .-. .;: . 'scoring supplied),. ', . 
. . ·__. . . ~ . . . 

··_.·. ·.,·.:_. It_is 6bse~e·d that the"Sp~cif'ication does not incl~de_;,h~ ' 
:-- . word 11i'elonious, 11 .however, _irrespective thereof, the' pleading 'is su!- _ • 
: : :_ fici~t. (Ci4 Z3J744, -~onard, 16" BR (ETC) 279). . - ' . ~ . . • 

. ·. . ' . .• 

• ., ' • •. _: . l . ~ '. . ' I .. ' . . . .. 

:··.:::::·~,·:' · . 6. ··For the reas.ons stated the _Board of Revitnr holds the reco:ro. 
·< ·. ot· tnal let;ally sufficient to. support only so much. of the !ind!ncs ...., . ,,.... '. . . ' . . . 

.::~ ;i\ ~-. :~_ ~_.; ~.: ~. 
.• --~- '· . 
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-o! e;uilty of the Specific~tion and Gharge as ,involves a fin:Hn;: of :-;uilty 
th.'.l t. tho accused did, at the time and place alleced, kill Otto Loe!le.r 
°b'J striki.--i;:; him with a motor vehicle whic_h he, the accused, ,r.ns then 
operating :\,n a negliGent manner, in -violatio~ of .\rticle of vrar 96J and 
lei;ally sufficient tu oupport onl~, so· l!luc'.1 of th~ sentence as. adjudces 
dishonorade dbchar/e, forfeiture ·of all pay awl allowances_ clue ·or to 
become due, nnd to be conftncd at hard labor for one year. 

_;;;;:&l.;;;;:w;.=rd;;..;.__,T;;..;.___J.;;..;oa..;;.hn=s_o;;.:;n......__, Ju~e Advocate 

_J~o~se~p~h;a.....;B;;..;r~·a;;..;c~k'--______, Judge Advocate 

-~F~ra=n~ci==-s~Bo=--y~l~e~s,______,.Judee AdvDcate 

• 

\ 
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JAll.""-CM .319823 lat 'Ind Jun· 16 1947 
WD, JAOO, Washi."l.i-;ton 2S,. D.C. 
TO: . Commanding General, Seventeent11 ;;!a;jor Port, APO 69, c/o Postr.laster~ 

.. ~,· Y rk "I Y . ..,er. ,__o. I • • • I · 

1~· In the ~ase.of Private }'irst Class WUlie B. Hhimes (,38602086), 
.3396th T~s;,ortation Corps Ti-uck Compan;,• ;(Troop), I concur in tne 
f'orei;oj_n~ . holdinr; · of the ~oard of Review and for the reasons stated 
therein reconr!lend that only so much of the fi."l..:linf;s of [,'llilty of the 
Char~e and its Specification be app?'.Qved as.involves a finding that 
~h~ _ac.:~n~~c_l did, at. the tilne and place alleged, kill Ot~ Loaner by'_ 
strild.n; hi.':l. TO.th a rnotol\ yehicle which he, the accused, ms then . . , 
operati."lt; ·in a necligent man_ner, 4n violation ·or Article,oi' W;ir 96; · · 
and that 6nl;r so ::ru.ch of the sentence be n~,roved as "j.nvolves dis- · 

.honot<l>lc ~ist~1-~, ·· !'o:t-fei!,~ .?! all :~a:r . .-@:Ild ~l_lcn,ances due or .to 
,.becor.ie due, an1 conf~e.-:ient at harp. labor for o:ie year;· · Upon taking 

such i?.ct::..on you nUl have authority to order the execution 'Of the 
se.-itence • • · · · ... 

t. · In vi~w of the nature of ·the ofJense of wnich· ac~used v,as ,pro
perly convicted and the circumstances su.rrounding the t~sactionH1t 
is reconmende9- that execution of' 'the disbonoraole dischar:;;e be· s~spen'!!ed 
unt,ll the so~dier' s release !.z:om confinement. · · 

· . ·.. j. · When copies o:f the published order. in this case· are Corwar:i.ed 
to this ·office t~ey ·should be accor.ipanied by the !a:reboin~ holdini and 
this indorse,nent~ !<'or convenience of refe:renc& and to facilitate at.,.. 
taching copie·a, of. the published order to the record in tq.is case, please 
place the file nunber of the record in.brackets at the end of the pub
lished ?rder,.as follor.si 

. ,· 
(Cll .319823)•. 

. . 

1 Incl . ,s/ 1'homas H. Green 
l~cord of tr~l 

TltJ~(.ii.S H. GR.i!:E.'f 
l.!aj ~r General.. . 
'.lho Ju::1.:;e A:l·roi:_ate·. ~neral · 
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- DEPAlttMENT OF THE" ARMY 
11.-__.)IE OFFICE OF THE JUDGE .ADVOCATE ..£HERAL 

WASUINGTON, D. c. (129) 

OCT 141;,-.1 

JAGQ - CM 319845 

UNITED STATES ~ 
v. ) Trial by o.c.:M., oaivened at. 

) Bremerha.ven., Oermaey~ 10 . 
Private FRANK GA.TES. } October 1946. Diahonorable 
(44066629), 3418th ) discharge and conf'iMment 
Ordnance Medium Auto ) tor 11£e. Penitentiar7. 
motive. Maintenance 
Canpaiv. · ~ 

REV!Ei't by the BOARD OF ~IEW 
JOHNSON., SCHEUKEN and KANE., Judge Advocates 

l. The Board of Review has examined the record ot trial: in the . 
case 0£ the soldier named above. ' 

2. The accused was tried upon tJ1e .following. Chai-&e~ ud Spacit1- · 
cations: 

CHARGE Ia Violation o.f the 89th .Article of War•. 

Specitication::· In that Private Frank Gates, then in the 3078th 
· Motor Vehicle Distributing· Compan;y1 now in the 3418th 

Ordnance Medium Autauotive Maintenance Compan;y1 being 
assembled at a club :tor thited States llilitar;r Personnel 
together with Second Lieutenant Theodore B. Conway, and 

' Private Cornelius Norris, both ot the 3078th Ordnance 
Motor Vehicle Distributing_ Company and an undetei,nined , 
number o.f unidentified .American soldier, ao described tor . · · · 
want of a better description., did in conjunct1011 with_ the · 
said Second Lieutenant Theodore B. Conway and Private 
Cornelius Norris and the said un1dent1.t'ied American 
soldiers, so described tor want or a better description:, 
at 1Vesermunde1 Bremen Enclave, Germany, on or about 22 . 
April 1946; cooµni t a riot in that he and the7 together with 
the other soldiers, numbers and names unknown, and with 
force and arms and in a violent and tumultou11 manner, 
assemble to disturb.the peace of Wesennunde, ·and having so 
assembled did unlawtullJ', and riotously assault.a group ot 
Germ.an nationals:llh.ich included the following peoples 
Adolph Hinrich, Wi~ Outendorf., Guenther !ming., Wilhelm.. 
Ulrich., Georg Reimann., Kurt Fischer., Bruno Dol'.'llbaeh, 
Guenther Lueck and Guenther !liethke1 b;y shooting at ~ , 



said group with carbines and pistols, and during the 
course of the said ~ssault, did wrongfully and unla~ 
fully and felonously kill Adolph !linrichs to the terror 
and dist-.irbance of Wese:nnunde, Gem.any. 

CHARGE IIa Violation of the 92d Article of War. 

Specification: In that Private Franlc Gates, _then in the 
3078th iJotor Vehicle Distributing Company, now in the 
3418th Ordnance Meditmt Autanotive ~raintenance -Compaey, 
did in conjunction nth other .American soldiers llhose. 
names and numbers are unkno11Il1 so described tor want ot 
a better description, at 'ffesermunde, Bremen Enclave, 
Germany, on or about 22 April 1946, nth malice afore
thought, willtuJ.li, deliberately, reloniously, unlawtu~., 
and with premeditation ldll one Adolf' Hinrichs, a human 
being by shooting him with a carbine. . · 

Accused.pl~aded not guilty to-and was found guilty or all Charges and 
Specifications. No evidence or previous convictions was introduced• 

. He was· _sentenced to· be di~honora'bl1' di9eharged the serv;ice,. to torteit 
all -pq and allowances due or to become due, and to be confined at hard 
labor tor· the term ot his _natutal iue. '. The .reviewing authority ap- . 
proved.the ~entence and forwarded the re,cord o~ trial pursuant to Article 
ot War 50J• · . . ... . . . . : . . . . . 

, 3. ~·cused consented to a common· trial 'With Private Cornell~ 
Norris llho· was tried on identioal charges, and with Second Lieutenant 
Thomas B_•. Conway, llho_ was charged in conjunction nth the accused,Private · 
Norris,and others 'With committing a riot (A.W. 89), rltb failure to 
preyent a riot, failure to learn identity or rioters, wrong!ul possession· 
ot a pistol, and tailm-e to report a riot (A.Vt. 96). (R._3). (The 
cases o! Lieutenant Conway and Private Norris llave been made the subject 
of a separate· opinion and holding.) · 

, Between 2200 and 2230, 22 April 1946, a "group of 300-SOO German' 
men and lY'Omen were 1rf the street on 'i'leserstrasse, Wulsdort, (Wesermunde, 
Ex. I, Bremerhaven, R. 39), Genn.any,· on their way home from a dance tlhich 
had been held lilt the Boese Club (R.13, lS-17, 19). A big, .5-to~ 
f.meriean truck (R•• 18) came up tran behind, passed the people in the 
1treet, and made' a three-quarter turn 1n .front or the Club Simon (also 
known as Club .3078 tor the 3078th Ord Jm:> Co.) located on l'leserstraue, 
about soo· metercs north or. the Club Boese .(R. 19 and Ex. a). There nre 
no lights on. the stree·t (R. 17) a,id the truck headlights blinded tb.e . 
people walking toward the Club Simon (R. 16). A tew people passed b)r 
the truck and 11when others wanted to follow somebody- tired" (R. 14). 

2 
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. 
Included in this group of people going home from the dance were 

Helene Hinrichs and her husband, Adolph Hinrichs. They were about 75 
meters frc:m Club Simon 'When about 30., 40 or 50 German marines passed 
them. There were no women in this group. The men were singing and were · 
not armed. Mrs. Hinrich "saw a big light and the Navy soldiers went up 
the slope and then shots were fired * * *" (R. 20). The shots came 
from the direction of the Club ·Simon (R. 21). Mrs. Hinrich entered a 
nearby house and a little later., some men carried her husband into the 
same house (R. 22). She did not see her husband fall (R. 22). -Dr. 
Karl M. Marggarf perfonned an autopsy on the body of Adolph Hinrichs 
on 25 April 1946 and found that his death was caused by internal bleed
ing as a result of a gunshot wound that went through his lung., stomach 
and spleen. The shot was II from a distance. The man was shot from be
hind and he must have been shot (while) in a bending position" (R. 12-13 
and Ex. B). . 

Wilhelm Ulrich testified that he lived about 200 meters from the 
Club Simon., that about 2200., 22 April 1946, he was in the front ot his 
home· saying goodbye to some visitors., that he saw a crowd of people in 

· front of the Club Simon and he asked the people passing his hane "what 
· -'"as the matter". Almost simult,aneously., shots 11'8re fired and witness 'W'al!II 
hit in the lower part of his left leg. There were "plenty' of shots" 
but witness did not know how many. He saw Hinrichs .on a couch in his 
kitchen and his (Hinrichs') breast was bleeding (R. 23)._ -

Kurt Fischer testified that the shots· came "from the direction 
where the truck s'..iood", that he turned and jU!ilped into a_ ditch., that he 
received a little wound on his le.rt hand but he did not kno,r whether it 
was a gunshot wotm.d {R. 14). ' 

Aloia Zuber., "a corporal on a ship"., testified that he left the 
Boese dance hall about 2230 (R. 16-19) with his commander and sneral -

. others (R. 16)., that they mmt up Weserstrasse (toward Club Simon) with-. 
other people on their, way to their hanes (R. ·16), that the people nre . , . 

• 11 talld.J'lg back and t'orth11 (R. 18) but none was carrying sticks or clubs 
and witness did not hear aey threats (R. 19). A truck passed the gr9up, 
stopped across the street at the Club Simon and "blinded us with the 
lights. : And then the shooting started." (R. 16). Witness turned., was 
shot .in his back, and jumped dawn a slope at the side of the street 
(R. 17). He heard 20 or 30 shots and was unconscious therea.tter ·(R. 17). 

_ None of the witnesses mentioned ab'ove was able to identify acoused., 
Private Norris or Lieutenant Conway. 

. . 
Ernst Popall testified that he was employed as a niter at the 

Club Simon. He had an oft'-d,q. on 22 April 1946., but went by the Clnb 
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at 2130, 22 April 1946. Norris was on SP duty that night. He (Norris)· 
was drinking beer and while witness was talking to him., Norris looked· 
at his watch several times and remarked 11It is 10:00 o1clock" as if 
"something would happen. 11 A girl entered the club and informed the 
soldiers "that the Navy soldiers were coming". ·The soldiers 1'81lt out, 
then they ret~ed to the club., and at that time.,· witness and a Miss 
Boemert left. About 300 or 400 meters in the direction ot Club B·oese., 

. they met a group of German marines. Witness advised th8lll not to pass as 
the soldiers were drunk., but some continued on their -mr:; (R., Z'l). · · 
Witness saw the truck standing in tc.e. street and the lights' !rom. mo
ther truck approaching from beyond Club Simon enabled witness to observe 
.American soldiers hiding behind the 'Wheels of the parked truck (R. 28). 
As the Navy soldiers approached about 15-20 meters .from the truck., the 
shootiDg started "as if it were a machine gun" (R.'28). Witne~s saw 

- Geman marines returning and heard them shouting •I am hit.• He did not 
see the Ger.nan marines do arq- shooting nor cfid they have. aey weapons 
(R. 28). W'itnesa saw Norris in the Club with a pistol in his breast 
pocket but did not see him outside the Club•.. He did not see Norris or 
Oates do any shooting (R. 28). He could not iden~ ,:n::, ot the 
American soldiers who did the shooting - "I saw ,just the tire" {R. 29). 
He could tell that the Americans were doing· .the shooting because he could 
see the tire come from behind the truck . {R. ~) • . . 

' ) 

· Henry Rie.f'e testified that he was employed as a foreman at Club . 
Simon {R. 29). Usually., onlJr one ·carbine was kept at the Clubt but on · 
the night o! 22 April 1946, "there were a lot ,of them" (R. 32J. About' 
2200., Gates., lrho had been staying outside as a guard, cane in and ~aid 
the Ge:nnan marines were coming and that some or the mafines had sticks 
{R. 30). Witness saw four men go into the kitchen and.get ri.f'les; and 
about 18 or 20 soldiers had pistols. ?fitness went outside and saw a 
truck witq ·its lighta in the direction of Club Boese.· .One of the SPs 

· told him tQ · E;O home b.ec~use they 1'0~ld. kill everyboey- on the street ·.. . 
(R. 30-31). ,As. he went through the Club to his room.,·· he saw some ot ~. 
1olditJ"S loading :their pistols (R. 30). He did not see ac~sed load a : : 

. pistol {R. 32). -'L'fitness ha-d been back, in, his room five br. six minutes · 
'When the shooting started {R. 31). f1e remuned in '1+s room: am did no~ ,._ · 
see arrr o:r t.'le shooting {R. 32). .A.tter the shooting stopped:, 'Witalsa' re- . ,._. 
turned to the . Club {R•.33) and then went back . to .his. room . 11hicb was .right 
behind the Club with onlJr a door between lrl.s room and the Club ts k1tcheii 
(R. 33). After the shooting; there. was a party 1h tne kitchen,. or a · 
continuation of' one· that had started e~lier in the""even:1l1g (R.: 34). - . 

• (•" ' ' • .- • • • • • I '. • ' '• ~ - • • • .. • • :, • ' ' • • • ': 

. jnnelese Kuehne testified that she was· an employee at Club Simon. -, . . .. ,' 
On the night o! 22 April 1946, there 11'9re about six. or e1gh1; carbines 'in· . , '. ·. 
the room where the MPs kept their guns_;this_ was "two or. three more th.an 

· before• (R. 24). About 15 or 20 soldi9rs entered the Club about 22:3() and 
' . 

4 
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aM took these carbinea and sane pistols out of j.hia roan. Tbe7 a,skad 
witness £or the ammunition and she told them it was in the drmr. 
The soldiers took the ammn1tion and 1li.tness nnt back to her work of 
COUDting money- (R. 24-2s)-. One o.r the soldiers advised 11'1.tness to co 
into tbe J28Xt room with Lieutenant Con1r&7 "that theN wu ahoo~ out 

- ot doora•. · 

Sanetime between 1700 and 2330, 22 April 1946, the aup~ ro011 ot 
the 3419th -Ord MVD Canpal2;1 at Bremen 'RB entered, the rit'le rack and 
ammunition ease nra broken into-, 8·carbine1 wre remond and anmanition 
waa •scattered atar• (R.. ~)•.. ·. 

I . ~. ·. ,. •. -:;: . 
' 

Teclmician Fifth Grada Johzl LI._ JoJi&s. testified t.hat he •• manacer 
ot the Club Simon. Heanr accused and Printe Norri.a oarrj1ng out their
duties on p.ard at the cl;,ib• about 1900 or ·2030. ·He lett t.ha Club and 
did not return 1111til aoout 230() and-. not present duriJ>.C tba d:1.a
tllrbance. On clAtaning up 'tbat night, he tOllDd 8 carbine• in TU'ioua 

· places 1n the club - •1n corners cd under chairs• (R. 36-37).. . ... . 
. . .. 

I ! 

Robert R. Taylor, 6th.CID, ·testified ~t he made an inTN~ation 
. of the shooti.Jli in quution and· after warning accund, he "OUN<l • 
·&l!tatament trcn bill as toll.OQ 1 . · 

· Gates stated that he had been pla~ed on ~rior guard out.id• 
Club 3078 on the night ot 22 April 1946. At about 2030, he saw a P'Oup 
ot people approach:1.Dg the Club. ·. . 

•The7 cros1ed tr0111'one side o! the street to the other. 
He had comnanded them to halt. llhen thq didnI t he tired 
oM· shot. · The group proceeded in his direct.ion, ao he 
tired twelve shots into the group and towards them, which 
made a total o!_thirteen shots tran·hia ri:f'le• * * *" 

Sergeant William J. Bevin, 382d MPs, Co. D, Bremerhaven, teati
tied that he made an investigation on the night of 22 April 1946 an11· 
found 11& lot of empty shells mostl.1' carbines•. Most ot the shells nre 
in the street between the cartracks in front of the Club Simon and the 
farthest shell was 18 yard~ fran the Club entrance (R. 38). 

4. The rights of accused as a 1r.Ltne81 were explained to him and he 
elected to remain silent. 

5. Sp8cii'1oation·, Charge -I. 

·4 riot is dEttined in the :Manual tor Courts-Martial aaa 

s 
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"a tumultuous disturbance of the peace by three or more 
' persons· assembled-, together of their own authority, with 
·the· intent mutually to assist one another against anyone 
who· shall· oppose them in the execution of some enterprise 
of··a ·private nature, and who afterwards actually execute 

.•· '.• the· same in- a violent and turbulent manner, to the terror 
of the people, whether the act intended was, of itself, 

. ~a"'!:ful or ,unlawf'U.l" ,(MCM, 1928, par. 147~. 

"Rfot is essentially an offense against the public peace 
... • a.nd·good order, and.looks to· tJ;iis rather than an infraction 

of the personal rights of any pc!rticular individual as such. 
It involves the execution of an agreement, express or im-

..plied, between three or more persons to commit an assault or 
••• i• battery or a breach ·of the peace •••" (54 C.J. sec. 3, p.83()) • 

·1 .' 

· · '. .. '!It is not ne·cessary that the riotous violence should 
·• :·" have 'been premeditated by the asseni.ble·d perpetrators; there

fore the original assembly may have been by accident, or for 
a lawful purpose•••" (idem, sec. 6, p. 832). ~ 

i~ f ' 

. •• · ·11 All concerned in an unlawful ass8!1j.bly are aqua~ guUty 
of the subsequent acts done by any of them in furtherance of 
the common. obje'ct of the assembly, and all who are present 

· at the commission of any riotous act and actively engage 
.therein by act, sign or word are .principal rioters ...n (idem, 
sec. 15, p. 834). · . · · · 

"In riotous and tumultuous assemblies, all persons who 
are present and not actually assisting in their suppression
m~::i, where their presence is intentional, and where it 
tends to·the encouragement of the rioters, be prima facie 
inferred to be participants; and the obligation is cast 
upon a person so circumstanced, in his defense, to prove his 
actual honinterference. ***" (Wharton's Crim. Law, 12th Ed., 
Vol. II, Sec. 1865). 

,·· Specification, Charge II. 

"Murder is the unlawful .killing of a human being with malice afore
thought" (Par. 148a, 1~CM)·. ·,1hen a killing results during a riot, all 
participants therein·are guilty of murder (Par. 523, Wharton's Criminal 
Law, Vol. I,. 12th Edition). 

. 
The specification of Charge II alleges that instant murder was com

mitted "in conjunction with other .American soldiers." Since it is alleged 
to have been accomplished by group action and since the evidence shows that 
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other soldiers 'Whose names are unknown participated', it is only neces
S&r7j if the findings_ of guilty under this specification are to be 
sustained, that the proof show that the !atal blow resulted from the -
concerted action or the group. It is not necessary to show that accused 

'struck the death blow. The· doctrine 'Which imposes responsibility upon 
a principal for the act othis agent~ the perpetration or a crime- is 
a very ancient one-. This doctrine is nll illustrated in the case ot 
State v •. Jenkins (94 .American·DeQisions 132,; 14 Richardson's Law 215), 
'Wherein the Court stateda-

11All 'Who are present concurring in a murder are principals 
therein, -and the death, and the act llhich caused it:, is· in 
law the act ·of each and of all. _ There is no distinction in . 
the regard or the law in the degrees· of their guilt,. or, the 
measure or their punis:bment, or the nature of their offense, 
founded upon the nearness or -remoteness of. their-personal . 
agency respectively. An indic'bnent charging ,it aa the act ot 
a particular individual of the .party will be well suste.ined 
by evidence that aey other of them gave the·tatal stroke,.or 
that it was given by soma one or them,. though it does not .. 
appear by which: Mackalley I s Case, 9 Coke, 67 b; ·Sissinghurs t 
House Case, Hale, 461J l Russell on Crlmes 537) 11 • . . 

Furthermore, Justice Sto17 in the 
. 

case o.t' United States· v. Roh (Federal 
Cases #16, 196), asserted that, . - · . 

"If a number of persons conspire together to do WJY 
unlawful act, and ·death happen ·from· any-thing done in the 
prosecution of the design, it is murder in all, who take 
part 'in the same transaction-. * * * More especial:cy, 'Will 
the death be murder, if it happen 1n the encution of an 
unlawful design, 11h1ch, if ,not a felony-, is,of so- dieperate 

. a character, that it mst ordinari:cy, be-attended with great 
hazard to llfe J and, a f'ortiori, it death ba one of' the 
events within the obvious 1%p9otation ot the conepirators. 
Fost, Cromi-Law,.261, 3S1-353•" 

In the case o.f' CM 123414~ Cook, ll il•, where · 19 general prisonars ftN 
tried tor a murder conmitted 1.n the Vnited State1 Dilciplj.naljr Barradks, 
the Board of Review said z · · 

·"* * * to constitute IZ13' of the accused aiders and abettors, 
it is not necessary th.at the;r should have assisted in ~ 
particular acts of criminal .violence resul~ing in the death 
ot the deceased, but it is Sllfficient if they- are acting· in 
general concert with the actual perpetrators· o.f' such acts in 
their cO!llllission. 11 

7 
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The record of trial clearly shows that _there was a riot and a 
murder as alleged. The only question involved is 'Whether the record 
contains su:t'i'icient canpetent evidence from which the court could 
reasonably infer that accused participated in ~e riot and murder. ' 

The record shows that accused had been posted as a guard at Club 
Simon on the night of the riot and .as 'such., it was his duty to be · 
armed and to protect club property. Ab.out 2200 accused entered the 
club and announced that the German Marines were corning and that some 
of them had sticks. According to his own statement., he then went out
side again., called upon the approaching marines to halt., and .fired 
once into the air; when they failed to halt., he ".fired twelve shots into 
the group". 

It is the opinion of the Board o.f Review that findings o.f the 
court are amply supported by the evidence in the record or trial on 
the +Jieory that the extra guns and pistols at the Club indicated a riot 
had been planned., that accused's announcement of the approaching marines 
was the "spark" that set the riot in motion., and his admitted firing 
twelve shots into the group carried hllil beyond the call or duty" as guard 
at the Club, and identified him as a participant in the riot and the re
sulting murder. 

The record of trial shows that extra-judicial statements made by 
the three men at this comnon ,trial were received in evidence without 
restrictions. 11~e recognized practice in such a situation is to 
admit the act or declaration against the actor or declarant, but the 
court must instruct the jury that such act or declaration is not ad
missible against the other*** defendants and is not to be considered 
in determining his guilt11 (VJharton1s Crim. Evid • ., 11th Ed., Sec. 700). 

While the practice followed in this matter during the trial ot 
this case is to be condemned., it cannot be said that it resulted in &rf3' 

violation or substantial rights ot either or the accused. The state
ments ftN devoid or an::,·direct incrimination or the other accused and 
could not therefore constitute hearsay testimony against them (CM 267878, 
Imnpkins., et !.Ji•., 44 BR 166). 

6. On motion or the Defense Counsel, the court Ncomnended that 
consideration be given to extending "clemency and leniency" to accused. 

7. .A.ccused Gates 1a 20 years old and was inducted on 28 March 194.S 
at Camp Sheley, mssissippi. 

8 
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8. The court was legally constituted and had jurisdiction ot 
the person and offenses. No errors injuriously affecting the sub
stantial rights of the accused were committed duriJJg the trial•. A 
sentence to death or lii'e imprisonment is mandatory tor 4 violation 
of Article ·ot War 92. Confinement in a penitentiary is authorized by 
Article of War 42, murder being recognized as an offense of a civil 
nature and punishable by penitentiary confinement tor more than one 
year by Sections 452 and 454 of Title 18, United States Code. 

__µ._.._1,_,_f/._~_·_·_·_____.. Judge Advocate 

9 





WAR DEPARTMENT (139)
In the Office of The Judge Advocate General 

lVashington 25 1 D. c. 

JUN 2 3 1947
JAGQ - Cid. 319845 

UNITED STA.TES SEVENTEENTH MAJOR PORT 

Te Trial by G.C.ll., convened atl 
) Bremerhaven, Gennany, 10 

S.ccnd Lieutenant THEODORE ) October 1946. Dismissal and 
B. CONWAY (0-2017359), confinement for ten (10) years.
3078th Ordnance Motor Ve
hicle Distributint- Compan;r. l 

OPINION of the BOARD OF REVIEW 
JOHNSON, STERN and SCHENKEN, Judge Advocates 

l. The record or trial in the case of the above named officer has 
been examined by the Board or Review and the Board submits this, its 
opiniou, to The Judge Jdvocate General. 

2. Accused as tried upon .the following Charges and Specifica-
tions& 

CHARGE It Violation of the 96th Article or War. 

Spec1ticat1on la (Finding or Not Guilty). 

SpeoUicatic:il 2 a In that Second Lieutenant Theodore B. Ccmway-,
3078th Ordnance Motor Vehicle Distributing ComplUJy' and 
now in the 3419th Ordnance Medium Automotive Maintenance 
Compan;y, being present durin1 the oomniasion or an attn, 
and a riot b;r military personnel, _did, at Wesermunde, · 
Bremen Encl.an, German;r, en or about 22 April 1946, tail 
to do his duty' as an o.ttieer b;r not taking immediate 
eteps to aecertain idontitication ot all the military 
perscmnel involved. 

Specification 3a (Finding ot Jot Guilty-). 

Speoitication 41 (Disapprcwed br the reviewing authori:~). 

CIUBGI IIa Violation ot the 89th Article of War. 

SpecUioationt . In that .S.cond Lieutenant Theodore B. Cariway, 
3()'78th Ordnanoe Motor Vehicle Dietributing C011ll)8UY' and now 
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in the 3419th Ordnance Medium Automotive .l.laintenance Com
pany, being assembled at a club tor United States Y:Uitar;y 
Personnel together 'With Private Cornelius Non-is and 
Private Frank Gates, both ot the 3078th Ordnance Motor Ve
hicle Distributing Company and an undetermined number ot 
unidentified AmeriC81' soldier•, so de10ribed tor want ot a 
better. ducription, did, in conjunction with the said 
Private Cornelius Norris, Private Frank Oates and the said 
unidentified .American soldiers, at We1ermundt, Bremen ·En
clave, Oennaey, on or about 22 April 1946, conmit a riot in 
that he and th.,-, together with the other soldiers, 
numbers and names unknown, and w1th torce and arms and in 
a violent and tumultuous manner, assemble to disturb the 
peace ot Wesernnmde, Bremen Enclave, Germany, and havjng 10 
assembled, did unla~ and riotous:cy assault the .t'ollow-
1ng O.rman National.a a Adolph Hinrich, Wil'.cy' Outendort, 

. Quant.her A.ming, Wilhelm Ulrich, ·Georg Reimann, Kurt 
Fi~cher, Bruno Dombach, Gusnther Lueck, Guenther Jdethke, 

· to the terror and disturbance ot Wesemunde, Bremen En-
clave, Oermmi;r. 

Accused pleaded not guilty to all Charges and Specifications. He was 
.tound not gulley ot Speci1'1cations 1·anc1 3 ot Charge I and iuil't7 ot all 
Nm&ining Specitications and the Charges•. No evidence ot previous con
victiona was introduced. The accused was sentenced to be dismissed the 
service, to .t'orteit all pay and allowances due or to become due, and to 
be confined at hard labor tor ten years•. The revie'Wing authorit., dis- · 
approved the finding of guUty ot Specitication 4, Charge I, approved the 
sentence, mn forwarded the record ot trial.pursuant to Article ot 'Waz-
48• 

3• The accused con,i;ented to a common trial 'With Privates Frank Gates 
an:1 Cornelius Norris llho were charged with committins a riot (A.w. 89) 
anc;l with the murder ot one Adolph H~nrichl (A.W. 92) (R. 3). · · · 

Between 2200 and 2230,· 22 April 1946, a· group ot 300-SOO German men 
md women nre in the street on Weseretrasse,· Wulsdort, Germany, on 
their way home, trom a dance 'Which bad been held at thi Boese Club 
(R. 13, lS-17, 19). Alarge, S-ton American truck (R. 18) came up from 
thl rear, passed the people 1n the street, anc;l made a thrwe-quarter turn 
1n tront ot the Club Simon (-also known as Club 3078 tor the 3078th Ord 
MVI) Co.) located on \ieaerstrasse, about SOO meters north ot the Club 
BoeH (R. 19 and Ex. G). There wre no lights on the street (R. 17). 
and the tnick ·headlights blinded the people "walking toward the Club · · 
Silllon (R. 16). .A. tew people passed by the ·truck and "when others wanted. 
to tol.J.o,r somebody tired" (R. 1.4). · · 
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Included in this group of people re turning home tron\ tb,e dance 
,vere Helene Hinrichs and her husband, Adolph Hinrichs. They were about 
76 meters fran Club Simon when 11 about JO, 41J or 5011 German marines 
passed them. There were no women in thi.3 group. The. men were singing 
and 1\!'9re not anned. Mrs. Hinrichs "saw a big light and ths Nav.r Soldiers 
nnt up the slope and then shots 1VVre fired * * *• (R. 20). · Th3 shot& · 
came from the directicn or the Club Simon (R. 21). lJrs. Hinrichs ·· · 
entered a nearby house and a little later, some men carried her husband 
into the same hollEle (R. 22). She did. not .sea her hwsband fall (R. 22). 

Dr. Karl M. Marggarr performed an au topsy on the body of Adolph 
Hinrichs on 25 J.pril 1946 and found that hi.s death was caused by intarwu. 
bleeding as a result of a gunshot wound that nnt through his lung, . 
stomach and spleen. The shot was "from a distance. The man ns shot 
trom behind and he lllUBt have been shot (while) in a bending position•
(R. 12-13.and Ex. B). : , 

I 

Wilhala Ulrich testified that he lived about 200 meters trom the 
Club Simon, that about 2200, 22 April 1946, lddle he was in the .front · 
of his home saying goodbye to sane visitors, he saw a crOll'd of people in 

. front of the Club Simon and he asked the people passing his homa "what 
was tha matter". .AJ.moat simultaneously, shots nre fired and witness 
was hit in the loqr part of his left leg. There were "plenty ot shots• 
but witns.ss did not know how many. He sa• Hinrichs on a couch in his 
ld.tchen and hi!' (Hinri9h$ ') breast was bleed:illg (R. 23). 

Kurt Fischer testified that the shots came 11trom the direction where 
the truck stood", that he tumed and jumped in.to a ditch, and he re
ceived a little wound on his lett hand but he did not know whether it 
was a g~hot wound (R. 14) • 

.Aloia Zuber, "a corporal on a ship", testified that he la£t tha 
Boese dance hall about 22,30_ (R. 16-19) with his ccmnander and several 

· others {R. 16), that they went up Weserstrassa (toward Club Simon) with 
other people on their way to their homes (R. 16), that the people ware 
"talking back and -forth• (R. 18) but none was carrying sticks or clubs 
am llitness did not b!lar ~ threats (R. 19). A truclc passed the group, 
stopped across the street at the Club Simon and "blinded us with thfl 
lights. And then the shooting s~ted." (R. 16). Witness turned, was 
shot in his back, and jumped down a slope at t),e ,tde or the stre~t. 
He heard 20 or .30 ahot.s and was mconscious tMreatter CR. 17). 

Nonl!t of the wi:t:nesaaa mentioned above ·-.n able to idontU'y' the 
accu.,ed or Privates Norris and Gates. 
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Emst Popall testified that he was employed ·as a waiter at 
the Club Simon. He had an off-day on 22 April 1946, but went bf the 
Club about 2130 that evening. Private Norris was on "SP duty" that 
night. He (Norris) was dr:irudng beer and 'While witness was talldng 
to h1a, Norris looked at his watch several times and remarked •It ia 
10 :oo o t clock" as if "something would happen." A girl entered the 
club and i.nf'ormed the soldiers •that the "tJa'fy soldiers nre coming". 
The soldiers went out, then they returned to the club, and at that 
time, w1tne ss and a l41.ss Boemert left. After walking 300 or 400 meter• 
in the direction of. Club Boese, the;y met a group of German marines. · 
Witness advised them not to pus as the soldiers wre drunk, but sOID8 
continued on their way- (R. 27). · Witness saw the truck atand.1ng in 
the street and the lights from another truck approaching from beyond · 
Club Simon enabled witness to observe .American soldiers hiding behind the 
wheels ot the parked truck (R. 28). As the marines approached about 
15-20 miters from the truck, the shooting started "as 1t it ftN ·a ma
chine sun" (R. 28). W1 tness saw O.:niian marines :titturning 1n hia . · 
direction and heard them shouting •ram· hit." He did ~t see the German . 
marines do arr,- shooting nor did they have a:ey wapons (R. 28). Witneas 
saw Norris in ttie club with· a pistol 1n his breast pocket. He did not 
He Norris outside the club. He did not see accused at all durins 

· tb.1a dq•. Ht did not see accused or NolTis or Gates do 8fI7 1hootin1 
(R. 28). He could not identiff any of the American aoldiera who .did the 
shooting - "I saw just the fire• (R. 29). He could tell that the 
.Americans were doing the shooting because he could see the t1N come from 
behind the truck (R. 29). . · · · . . . . 

Henry R1et1 teatified that he was employed as a foreman at Club 
·Sillon (R. 29). Usua~; ~ one carbine was kept at the club, but. on 
the _night ot -22 April 1946,. •there nre a lot or them" (R. 32). About 
·2200, Private Oates, who had been ataying outaide as & guard, cane in and 
said the German marines wre caning and that some ot the marines bad . 
sticlcs (R. .30). Witness saw tour men go into the kitchen and get ritl11, 
and about-18 or 20 soldiers had pistols. Witneaa went outside and saw 
i. truck with'its lighta tumed in the direction ot Club Boese. One ot 
the -sP• told h1a -to 10 home because thq would kill lflJ:7bod;r on th1 
street (R.- 30-31) • · .As he wnt through the .club to his room, he saw 
tome ot the so~rs loading their pisto~. (R. 30). H• did not· 111 ac
cused, Oates or :Norris loading pistole but aco-m,ed "was 1n the room 
Whtr• the piltols wwre" (R. 32). 11'1tne11 bad been baok in hie room 5 · 
or 6 minutes when tba shooting started (R. 31). He remained 1n his room 
and did,no't H9 &q Ot the lhOOting (R. 32)•.'. .&tter the &hooting ceaaed, 
witness returned to -the club (R. 33) and then nnt back to his room 

:llbicb was r1&h" behind the club with oticy'•a dQOr bet.en his room and the 
club•• kitchen (R. 33) •. Atter the 1hoot1J:ig, there was a part..Y in tht 
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ld.tchen, or a continuation of one that had started earlier in th• 
evening (R. 34). 

Annelese Kuehne testified that she was an employee at Club Simon. 
On the night of 22 April 1946, there wn about 6 or 8 carbines in the 
room where the MPs kept their guns - this was 11 two or thrH- more than 
before" (R. 24)'. About ·15. or 20 soldiers entered the club about 2230 
and took thess carbines and some pistol.a out of this room. They asked 
witness tor the amnunition and she told them it was in the dranr. The 
soldiers took the am,mni tion and witness 1'9nt back to her work ot comt
ing money (R. 24-25). One of the soldiers advised witness to go into the 
next roan with •ccused, 11 that there was shooting out of doors". Ao
cused did not have a pistol (R. 25) and witne88 did not SH him go in 
the room where the guru, were kept (R. 26). · · 

Accused was the executiw of!icer of the 3078th Ord MVD Co., Bremen, 
Germany. · Second Lieutenant H~nry B. Richardson was relieved as conmand
ing officer on 19 April but his successor had not arrived an 22 April 
1946 and Lieutenant Richardson considered himself 11peysically" but •not 
technica~" present with this canpany (R. 39). This. compa.ey- maintained 
a club in Bremerhaven and having "heard rumors that they were going to 
have trouble with the German Marines" in the club area, Lieutenant 
Richardson stopped at the MPs in Brell).erhaven about 21,301 22 April 1946 
and asked that a patrol be sent to the club about 22.30. Lieutenant 
Richardsop did not recall 1eeins accused during the evening of 22 April 
1946 but did see him at 17.30 on the .f'ollowing--day. Accused never made 
arr:, report to him as to what had happened at the club on the 22nd (R. 40). 

Sometime betnen·1700 and 2330, 22 April 1946, the supp~ room ot 
the 3419th Ord MVD Co. at Bremen was entered, the ri1'1.e rack and anmuni
tion case wre broken into, 8 carbines were removed and ammunition was 
_"scattered atar. 11 CR. 41)~ 

T/5 John ll. Jones testified that he was manager o.f' the Club Simon. 
He saw Oates and Norria •carrying out their duties on guard at the club• 
about 1900 or 20.30 on 22 April 1946. · He left the club and did not return 
until about 2300 and was not present during the disturbance. On cleaning 
up that· night, he .tomd 8 carbines in various places in the club - •1n 
comers and under chairs• (R. 36-37). 

Robert R. Taylor, 6th Cll>, testified that he made an investigation 
of the shooting in question and atter warning accused, Gates and Norris 
he secured statementa from them as followsa 
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Gates stated that he had been placed on exterior guard outside Club 
30?8 on the night of 22 April 1946. At about 22)0, he saw a group 
of people approaching the Club. 

"Thay crossed from one side of the street to the other. Ha 
had co!IIIlanded them to halt. When they didn't he fired one 
shot. The group proceeded in his direction, so he fired 
t119lve shots into the group and towards them, which made a 
total of thirteen shots from his rill•. * * __. . 

The people -were about 40 to 45 yards away when he opened fire CR. 44). 
He had been nth this com~ on'.cy a short time and did not lmow arq of 
the other soldiers involved lR. 45). 

Norris stated that: 

"he heard a soldier come into the club and say the Marines 
were coming, and then he heard the shooting. He went out to 
sse what was going on. He ·saw people coming toward the club 
and said he was afraid that they would do some damage to the 
club or.to the personnel in the club, so he comnanded them to 
halt, in fact, he said it three times. '!hen he removed his 
pistol from his holster and fired me shot into the air. Re ..
turning to the club, he locked the door and called the fin1t 
sgt.n (R. 44) • 

Norris had been with the 3078th Ord MVD Co. "quite a llhile• but he said 
he did not know any of t1',e other soldiers (R. 45). . 

Accused stated (25 April 46) that he was in the Jd.tchen of the club 
when he heard the. disturbance outside. He wnt outside and ordeNd the 
soldiers back into the club~ He heard one shot which he thought had been 
fired by Gates, and then several more shots, the n'lJll.ber and source being 
undetermined. Then the people "disburaed" and he 

"kept trying to usher the remaining soldiers into the club. 
He ordered them to remain there and aecured the Club and cal
led Sergeant Smith, Sergeant or the Guard, to come. He came 
'With nine guards in order to suppress the disturbance which 
had occurred. When Corporal Smith arrived with the liP•s, the 
disturbance had ceased and nerything was under control. So 
he ordered the men back to the Co. and the man went back in a 
truck that. had been parked outside· the club" (R. 43). 

He made no report because he did not know where to report it and he did 
not thinlc he was supposed to. His comnandi.Ilg officer had.been relieved 
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and he thought he was in command (R. 43). Accused was able to iden- · 
tiiy only Norris and Gates and said that he "recognized the other 
soldiers but he did not know them well enough to identifytt and he 
made no attempt to identify them or the German women. Accused was 
wearing a "35 automatic service pistol*** on a cartridge belt" on 
the night in question (R. 45). 

Accused also made three m-itten statements. In the first state
ment (3 July 1946) (Ex. I), he stated that he had on].y been with the 
3078th Ord MVD Co. for about 4 qeks, was not .familiar with the men 
and that was the reason he did not recognize them. He did not secure 
a liet ot those present "because he was under emotional stress and 
excitement due to the violence llhich had just transpired." In his 
second statement (9 JuJ.y 1946) (Ex. K) 1 accused stated that: 

· "* * * he was in the office on the ground .floor of the club 
When an Wlidentified soldier announced that the Marines 'ffllre 
coming, that immediately after this announcement there was a 
comnotion and excitement among tha men _arrl th• frauleins then 
present at the club, that pa went out into the beer room dur
:ing the excitament, that he did not see any- carbines at that 
time or any other ti.ma in the ~lub dur:1ng that evening or in 
the hands of his 1nen or 8rI3' other mn in the club, that the· 
first tinu, he knew about arr., carbines being present- at the 
club was the next day through hearsay on information given him 
by others, that after the incident betnen the hnerican 
soldiers at the club am the German Marines terminated, the 
Milit-ary Police showed up, that the Atnerican Military Police 
rounded up the German .Warines, split them into groups and 
searched ·them, that he was present llhen the searclrlng o.r the 
Marines was conducted, that he saw some weapons removed by the 
Military Police from some o.r the German Marines, that after 
the searching of the Oe:nnan llarines was made he spent about 
fifteen minutes to a hali' hour in the club on the ground .floor 
in the ,beer room, office and the dance room, that he left 1dth 
the truck of the ,3078th Ord MVD Comp,m;,y with more than ten 
men of the 3078th Ord MVD Compaey-, that during tha time after 
the termination of the incident and the searching of the German 
Marines by the American Milltary Police and the time that the 
truck of the 3078th Ord MVD Company lef't, which was abou~ 
2315 hours, there was no party-at the 1Club ,?8 1 in which 
singing and dancing by the American soldiers there at.tha~ 
time transpired.• ~. K). . . . .. 

In his final statement (18 Ju].y l946)(Ex. J), he stated that while ha 
was in the club, h• heard "some unkn011'!l sol.ciur" say •in a normal tone 
ot Toice that the German Marines were coming". Ha thereupon wnt out
side to investigato. 
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•I was looking at Gates when he fired the first shot. 
He fired in the air. The German Marines wre about fifty' feet 
(50•) away when he i'irecl. I can•t say where he tired the other 
shots. The on~ time I was looking at h1m was 'When he tired 
the tirst shot. I was busy getting the soldiers back into tha 
club. Inn-er did succeed in getting all ot them back into 
the club. 

"There was a tll'O and one-halt (2½) ton truck parked on ' 
the sidewalk right next to the club.,· locked and 'With its N&r 
facing the direction as the people nre coming trom. This truclc 
belonged to the 3078th Ord 1M) Co.· Later we tried to .t'ind. the . 
driver to turn the truck aro~ but we could not do ao• . Thia 
was the truck w rode home in later.. . . 

•I did not see or hear NorriS firing any shots. He was· 
o•taide the club while I was outside the club. I said in a . 
previoua statement that NOZ'l"ill had ti.Nd one sll>t in the air but 
r was going by what someone else said. NoiTis may have tired 
one shot., two shots or no shots. I can•t say because I was no\ 
looking at him. · 

•r did not see ai:cy-body other than Gates !'1ring any ahot.8. · 
Gates azn Norris •re the only on;s ill tront ot me. The head
lights ot the two.and one-halt (25') •re not on. No llghta.wre· 
on. · l'be back· of the tru.ck was to the oncoming Germans. There 
was no other vehicle around. 

. . 
•I did not have a pistol in r,q hands or on rq person at &rfT 

.tia that eveninJ inside or o-utaide the club. I ~tt e&rrJ' a 
pi1~1.• (Ix. J). · . · 

Sergeant ·'William. J. Bevin, 382d ·MPs, Co. D, Bremerhaven, testified 
that he made an investigation on the night ot ~ Apz-11 1946, and found 

· ·"• lot ot empty shells aol'tl3 carbines•. llolit of the 1bella wre in tM 
·1treet betwen the cartracks in front of Club Simon and the tart.heat ahell · 
wu 18 :,1&%.'da trom the olub entrance (R. 3s).. · 

A reai1tAr wu maintained at the club liating the names ot all 
soldiers and .trauleina as they entered the clllb each nening (a. 34-35). 
These llate f'or 22 .April 1946 WN aeoured b7 the CID agent llho waa in
vestieating th1II riot (R. 34J ED. H-l, 2, and 3) but it RI found t.hat ·. 
t.he date ot tbe •h•ta had been altered and the •hleta· dated 22 April 
did not 11st persons ""!to attended the club on that llate (a.···,s-36). _· 

8 



4. The rights of accused as a witness were explained to him and 
he elected to remain silent. 

5. A riot is defined in the Manual for Courts-Martial as: 

•a tumultuous disturbance of the peace by three or more 
persons assembled. together of their 011?1 authority, with the 
intent mutual:cy- to assist one another against aeyone 1'ho 
shall oppose ·them in the execution of some enterprise of a 
private nature, and who afterwards actually execute the same 
in a violent and turbulent manner,· to the teITor of the 
people, whether the act intended was, of itself, lawtul_, 
or unlalfi'ul11 (MCM, 1928, par. 147gj. 

•Riot is essentially an offense agairu,t the public peace 
and good order, and looks to this rather than an infraction 
ot the personal rights of any particular individual as such. 
It invo.lves the execution of an agreement., express or im
plied, ·between three or more persons to commit an assault or 
battery or a bNach of the peace•••" (54 c.J. sec. 3, P• 830). 

•It is not necessary that the riotous violence should have· 
been premeditated by the assembled perpetrators; therefore 
the original assembly mq have been by accident or for a law
ful purpose •••• (idem, sec. 6, p._832). 

"All concerned in an unlawful assembly are equal:cy- guilty 
of the subsequent acts done b,y any of them in furtherance ot 
the comnon object or the assembly., and all who are present at 
the comnissioo of an:, riotous act and actively engage therein 
by act, sign or word_ are principal rioters ... 11 (idem, sec. 15, 
P• 834). 

"Zn riotous and.tumultuous assemblies, all persons who 
are present and no~ actually assisting in their suppression 
may, wheN their iresence is intentional, and where it tends 
to the encouragement ot the riot.era, be m.:!m! facie interred 
to be participants; arxl the obligation is cast upon a person 
so circumstanced, in his detense, to prove his actual non
interference. ***" 

That a riot occurred at the time and place alleged seems too clear 
to require conment. 'the only questicm involved is wtiether accused par
ticipated therein. 

There ia no question about accuaed•a being present during the 
riot in question. Two German ci~ cpleyees testified that accuaed 
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was inside the club prior to the riot and accused admitted in his 
several statements that he was outside the club during the shooting. 
His statement that he was trying to get tbs soldiers back iri the club 
-was not contradicted. 

The evidence establishes beyond a reasonable doubt that accused 
failed "to do his duty as an officer by not taking imnediate steps to 
ascertain identitioation of all the military personnel involved~ in the 
riot in q'l.Bstion. His specific failures might be listed as follows z 

(1) ·Failure to iinpotmd club I s register llhich would have tur
nished a list or soldiers and frauleins present at the club on the 
night in question. 

(2) Failure to identity the soldiers llho 1118re in .tront of the 
club during the riot. · 

(3) Failure to identitJ the 1oldiar11 llho returned to the club 
after the shooting and disposed of their carbine~ "under chairs and 
in comers.• 

(4) Failure to identify the ten soldiers with whom he rode frODl 
the club to the compaey area ai'ter the shooting. 

Accused I s failure to impound the club I s register 1.D/JJ" possib~ be 
UCU8ed as poor judgment and his inability to identity the men in the 
street during the shooting may be part:cy- explained by- the ·"emotional 
stress and excitement.• His failure to identity the men llho returned 
to _the club with carbines 1s explained by- accused by- his denial that 
ha saw aey soldiers with carbines at aey time during· the evening. Ac
cepting !or present purposes all the foregoing excuses and explanations, 
there remains the tact that 15 to 30 minutes after the shooting ns 
over, accused rode in a truck with ten men .trom his own compaey trom 
the club back to his compauy area. · He stated that he had ~ been with 

. this unit tor four Meks and did not know the names. of these tin 
soldiers, and claimed (on 3 J~ 1946) ..,that he would be unable to recog
nize these me~ in an 111dentitication parade.n 

In connection with these tailures, it is pertinent to consider 
other !actors 'Which indic&'\e a possible motin therefor. Two civilian 
employees at the club ware aware ot a large number ot carbines bein& at, 
the club on the night in question - accused did not observe th1a · 
situation. Soldiers were seen seizing these carbines and amunition 
and loading pistols - accused saw none of th1a. Thel'9 is onrwhelm:1.nc 
evidence that the Art!r:, truck -was tw:ied facing the i!"Oup of German 
marines and civilians - accused stated that the rear o! the truck was · 
facing these people. 'l'ht ·mdence is also overwhelming that these 

· people were blinded by' tbe headlights .trom the truck -. accuaed atated 
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that the truck lights were not tu.med on. There was no evidence whatever 
t:bat the German people were·anned - accused stated that he saw the 
MPs remove 'ffllapons from the German marines. 

The record of trial establishes beyond a reasonable doubt that 
acQused railed to do his duty to identify the rioters and that such 
railm-e was motivated by a desire to protect those guilty thereof. 

The record or trial is lacking in any ,:Proof that accused partici
pated in the riot and his subsequent activity or lack of activity was 
not suf'!icient to establish him a.s an accessory. 'lbe Board or Review 
is therefore of the opinion that the evidence is legally insufficient 
to support the finding or guilty as to the Specification of Charge n 
and Charge II. 

6. Accused is 22 years old and single. He graduated from Annstrong 
High School, Washington, D. C., where he served as a :Major, High School 
Cadets.· He entered the military service on 14 J~ 1943 and was conmis
sioned a second lieutenant, AUS, on 3 May 1945, upon graduation ot In
fantry Officer Candidate School in France. Only one Efficiency Ieport is 
on tile, showing a n\Jllerical rating or 3.4 as of 31 December 1945. This 
report comnented as .followsa 

"nu. officer ii sincere and conscientious in all en
deavo~s. He perfonns assiEJled duties nll and with ex
perience in Ordnanc;e is capable of beomming an excellent 
Ordnance officer.• 

?. On motion of the defense counsel, the court reconmended to the 
reviewing authorit,y that consideration be given to extending "clemency 
and leniency" to accused and to Privates Norris and Gates. 

s. Consideration has been given to a brief .f'iled on behalf of ac
cused by his attornq, Thomas Russell Jones. 

9. The court was legall3 constituted and had jurisdiction over the 
accused and the subject matter of the offenses charged. Except as noted 
above, no errors injurious:cy affecting the substantial rights ot the ac
cused we re committed during the trial. The Board of Review is of the 
opinion that the record of trial ia legally insut.ticient to support the 
findings of guilt., as to t.he Specification, Charge n and Charge II, 
legalq su.f.f'icient to support the findings of guilty of Specification 2, 

11 



(15'0) 

Charge I and Charge I, legal~ sut.ficient to support the sentence, and 
to warrant confirmation thereof. Dismissal is authorized upon emvio
tion o.r a violation of Article of War 96. 

l2 



JAGQ - CK :,19845 lat Ind 

WD, JAGQ, Washington 25, D. c. AUG 14 rn-l7 
TO: The Secretary- of War 

1. Pursuant to ExecutiTe Order No. 9556, dated llay- 26, 1945, there 
are transmitted herewith tor your action the record ot trial and the 
opinion ot the Board o! Review in the case ot Second Lieutenant Theodore 
B. Conway (0-2017359), Inrantr7. 

2. Accused ·wu tried on common trial b7 general court-martial with 
two enlisted men, Norris and Gates. Accused Comra,- wu found guilt7·0! 
comm1tti11g a riot with others at Bremen, Germany (Spec., Charge II), in 
Ti.elation o! Article o! War 89, o! tailing to take stepe to identi!7 the 
rioters (Spec~ 2,-Charge I) and !ailing to report said riot to the 
proper authoriti• (Spec. 4, Charge I), in violation o! Article ot War 
96. He wu sentenced to be dismieeed the service, to forfeit all pa7 
and allowancea due or to become due, and to be confined at hard labor 
tor a period ot ten 7eara. The rm.Ring authority diaapproTed the find
ingot guilt,- u to Specification 4, Charge I (!allure to report. the riot 
to proper. authoritiee J, approTed the sentence, and !ornrded the record 
ot trial ptlr8uant. to the provisions ot Article ot War 48. 

3. A 8t1lll&r1' ot the evidence ma7 be found 1n the accom.p~ 
opinion·ot the Board ot Review. The Board 11 ot the opinion that the 
record b legally- i.nlu!.ticient to support, th• tindµlgs ot guilty ot 
Charge n and U.1 Specification (co.amitting a riot), legally' eut.ticient 
to support the !ind1 ng• ot guilty- o! Charge I and Specification 2 thereunder 
(ta1 J 1 ng to take steps to id.entity- the rioters, 1n Tiolation o! Article 
ot War 96) and the sentence, and to n.rrant ccmfirmation thereof. I 
concur in that opinion. 

4. The evidence 1howw that about 2230, 22 .lpril 1946, a group ot 
300 to 500 German men and women were on their wa,- h011e !rem a dance. 
Enroute, the7 had to pus the 1emce club ot th• 3078th Ordnance llVD 
COJIIP&D1'. Included. in the group were 30 to 50 German marines. The people 
were •1ng1ng .md 1houting back and torth. Aa they- approached the senice 
club, an Arrq truck made a three-quarter turn 1n front ot the club and 
the headllght1 blinded the people walking toward the club. A tn people 
paued aroand the truck and then a group ot U.S. soldieN opened tire on 
the Germana. One German civilian wu killed and at least three others
•er• injured. 

Acti'Yit7 at the Club Siaon prior to 2230 indicated. that the riot 
wu prearranged. There were additional. carbines at the club and eight 
carbinee had been stolen tree the supply- roon ot the 3419th Ordnance MAK 
ComP&D1'• .A.bout 2230, someone entered the club and announced "the Nav7 
aoldiera were coming." lloat ot the eoldiera seised guns, ran out and hid 
behind the wheels ot the truck which had been tu.med crosswise in the •treat• 
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Accused was the only officer present at the club during the entire 
evening and made a statement that he tried to get. the men back in the 
club. After the shooting, he remained at the club and then rode back to 
the company area with ten ot the men trom his own company. He identitied 
only two ot the men involved, expl&ining that he had been with the unit 
onl.r tour weeks and did not know the names ot the other men. 

Although there is no evidence to show that accused participated in 
the riot, the record or trial clearl.r shows that accused tailed to do 
h1a dut.r in that he made no etrort to identity the rioters and that he made 
an apparent etrort to protect the rioters. The disturbance was a 1eriol18 
one and accused's inaction constituted a neglect to the prejudice or good 
order and military discipline. 

5. Accui,ed ie 22 yeara old and single. He graduated in 1943 from 
Ann.strong High School, Washington., D. c., where he served as Cadet Major. 
He entered militar.r service on 14 July 1943, attended Inf'antr;r Officer 
Candidate School in France, and was commissioned a Second Lieutenant on 
3 May 1945. His 31 December 1945 e!!icienc.r report shows a numerical 
rating or 3.,4:. 

6. I recommend that the sentence be con!irmed., but in view ot the 
character or the offense ot which accused was properly convicted., the 
recommendation for clemenc.r, and all other circumstances or the case, 
reco!llllend that the tor!eitures and coni'inement be remitted and that the 
sentence as thus moditied be carried into execution. 

7. ConBideration has been given to two letters trom accused to his 
mother and his attorne7, to a brie! filed by his attorney., and to several 
letters certifying to accused's excellent civilian record. Consideration 
has also been given to argument presented at a Board or Review hearing 
attended_b.r the tollowing persons: 

llr. Thomas Russell Jones, attorney for accused 
Mr. Marcus H. Roy, Civilian Aide to the Secretary ot War 
Mr. James Evans, Assistant Civilian Aide 
First Li~tenant Brand, former Ex:ecutive Ot!icer ot 3419 

Ordnance lUJl Compan.r 

8. Inclosed is a form ot action designed to carr)" into execution 
the toregoing recommendation should it meet with your approval • 

.1.n1J_,w..1 H. GRm'4 Inell Major General 1. Record ot trial The Judge Advocate General2. Form ot action 
3. Ltr tr accused to hie ( a.c.x.o. 2961 27 Aug 1947).

mother, 7 :May 1947 
4. Ltr tr accused to att1, 

4 June 1947 
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WAP. IEPAR:1'1£Nr 
In the Office of The Judge Advocate General 

Washington, D. c. 

JJ.GH - CU .319857 12 JUN 1947 

U N I T E D S T 1· T E S ., ) ZO.Nll; COW,:UID, AUSTRll. 
) 

v. ) Trial by o.c.M., convened at 
) Salzburg, Austria, 28 Septem

. ·)Captain HENRY u; DINJIEY ber and 1-4 October 1946. 
(0-54037.3), Air Corp, ) Dismissal 

HOI.DI1t by the BOOID OF ~VlEW 
HCJrTE:t-5TElN, SCLF, and SMlTH, Judge .ldvocates 

l. The record of trial in the case of the officer named above has 
been examined by the Board. of Review. 

2. The accused waa tried upon the following Charges and Speciti-
cations a · 

CHARGE Ia Violation of the 80th Article of War. 

Specitication 11 In that Captain HENRY ll. DINJIEY JR, 0 540 373, 
· AC, 6824 Hq. and Hq. Co. CJ./A., did, at St. Johann, Austria, 

on or about l Jlarch 1946, unlawfully and wrong.tully- dispoae 
of the following captured proper\y- o~ the United States, 
namelya One Mercedes Benz Model Vl70 automobile of the 
value of about $,350.00, thereby receidng as profit, benefit, 
and advantage to himself, an "Exact.a" camera. 

Specification 21 In that Captain HENRY M. DOOIEY JR, 0 540 373, 
AC, 6824 Hq. and Hq. Co., CJ./J.., did, at St. Johann, lU3tria, 
on or about 30 June 1946, unlawfully and ll?'ongfully dispose 
of t?ie follOW'ing captured i:roperty of th! United States, 
namely& One Mercedes Benz Model VJ.70 automobile of the 
value of about ~.350.00, thenby- receiving as profit, benefit, 
and advantage to hiinself, a IAica camera. 



(154) 

Specification 3• · In that Captain HENRY M. DINJIEY JR, 0 540 373, 
AC, 6824 Hq. and Hq. Co., CA/A., did., at St. Johann, Austria, 
on or about 12 September 1945, unlawfully and wrongtully die
poee of the follo~ captured pr-operty of the United States,. 
namelya One Praga automobile, Engine #54010, o! the value of 
about $JOO.OO., thereby receivif€ as profit., benefit; and 
advantage to himself., a small silver hand engraved pistol. 

Specification 41 In that Captain HENRY ll:. DINlIEY., JR 0 540 373, 
AC, 6824 liq, and Hq. Co., CA/A.,'1iid, at St. Johann., Austria., · 
on or about 24 January 1946, knowingly and without proper 
authority, unlawfully and 11'%'ong!ully dispose of the follow• 
1ng captured property of the United ~tates, ~narielya Q.e 
Lancia automobile of the value at about $250.00., by giving 
said vehicle to a Yr. He~ Starke, Hotel Imperial, Bad 
Gastein., Austria, an Austrian citizen. 

I 

Specification 51 ln that Captain HENRY :v..· DIIDIEY JR., 0 540 373, 
AC., 6824 Hq. am Hq. Co., C1/A., diq., at St. Joha~., Austria, 
on or about 15 January 1946., knowingly- and without :proper · 
authority, wrongtully am unlawfully dispcee of the follow
ing captured property of the United State~, namely-a One 
L&ncia aut;anobile, motor ti3B-S7r:,., of the value of about 
$300.00., b;y gi'fing said vahicle:to a Mr• Paul Wuhrer., of 
Bad Oastein., Austria., an A.ustrian citizen. 

CHARGE II1 _Violation of the 93d Article ot War• 

. Specifications In that Captain HENRY M. DIIDIEY JR, 0540 3731 AC, . 
6824 Hq. and Hq. Co• ., CA/A, did., at St. Johaml, AllStria., on 
ar ·about 22. June 1946, 1'eloniousl7 take., steal., and carr7 · 
away om Bllf sport raoil1' automobile·, ot a value ot about 
lJa)o.oo, knOWUlg the said autanobile to· be captured propert7 .,
. ot the United States. 

ClWlOE Illa Violation of the 96th 1,rt1cle ot War. 

Specification la (Finding o! not guilt;y). 

Specification 21 In that. Captain HE?RY l!. DINllEY JR, 0 540 373, 
AC, 6824 liq. and Hq. Co., CA/A, having .been restricted on or 
about 9 J~ 1946 to the limits of tre City- o! Salzburg., 
Austria., b7 the. lt!ilitary Government Area Commander., I.and · 
Salzburg, Lt Col RICHlRD L. LOLIZR, _hie immediate superior 
otticer., did, at Salzburg, Austria.,· on ar about 8 September 
1946, break said restriction by going to .Fuschl See, .t.ustria, 
and the vicinity- tl}ereot, tbs same being outside the limits 
of the City o! Salzburg., Austria. 

2 
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Specification J: In that Captain HENRY M. DINJIEY JR., 0 540 373, 
AC, 6824 Ilq. and Hq. Co., CA/A, ha.ring been restricted on or , 
about 9 iuly 1946 to the limits of the City or Salzburg, 
Austria., by the Military Government. Area Camnander, Land 
Salzburg, Lt Col RICHARD L. LOLIER., his immediate superior 
officer, did., at Salzburg, Austria., on er about l4 August 
1946., break said restriction by going to Fuscbl See., Austria., 
and the _vicinity thereof', the same being outdde the limits 
of the City of Salzburg, Austria. 

Specification 4a In that Captain HENRY M. DOOIEY JR., 0 540 373, 
- AC, 6824 Hq. and Hq. Co., CA/A, did, at St. Johann, Austria, 

on or, about 25 June 1946., Wl"ongrully and unla,rfully conspire 
rlth oM Mrs. Eugeilie Grasser, Hotel Bellevue, Bad Gastein, 
.AU8tria, a civilian, to defraud the United States by proposing 
that he report as stolen a BMW automobile, captured Property 
or the United States, while having full knowledge. that the 
said automobile would be in the possession of the said :Mrs. 
Grasser. 

The accused pleaded not guilty to all Charges and Specifications• He was 
found guilty of Charge I and ite Spec ificatiom, guilty of the Specifica
tion of Charge II, except the word •ca.ptured, • of the excepted word not 
guilty., guilty of Charge II, not guilty of Specification l, Charge llI and 
guilty of Charge III and Specifications 2, 3, and 4 thereof. No evidence 
of previoua comictions was introduced. He ns sentenced to be dismissed 
the ser'Yice, to forfeit all pay and allowances due or to become due, and 
to be confined at l:ard labor for seven years. The reviewing authority ap
proved only so much of the fi~s of guilty- of ea.ch of tbs Specifications 
of Charge I as finds the aceu8ed guilty- o:t unlawfully and wrong~ dis
posing o:t captured property of the United States of some "V'alue., and only 
so much of the finding of guilty of Charge II and its Specification u 
finds that· the accu.,ed did willfully, knowingly, and unla1rtully misapply 
to his own benefit captured property af. the United States of a value ot 
mere than $50.00, in violation o:t Article of War 96. He approved only so 
much of the sentence as involves dismissal, ,and fornrded the record of 
trial for action under Arti& of War 48. 

3e The pi-incipal question presented by the record of trial with 
Nspect to Charges I and II and the Specifications thereof is whether a 
conviction can be supported in view o:t the exceptions and substitutioll8 
made by the reviewing authority in his action. Because of the position 
which mtl.8t be taken by· the Board of Renew concerni?lg tbs effect o:t the 

.reviewing authority's action rlth respect to Specifications of Charges I 
am II as discussed below in paragraphs 7 to 9 (incl.), only t~ erldence 
pertinent to the findings of guilty of Specificatiom 2, .3, and 4 o:t 
Charge III is herein summarized • 
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4. The e'fidence tor the prosecution pertinent; to the findings ot 
guht7 ot Specifications 2, 3, and 4 o! Charge ILI 1s summarized as tol-
lon 1 · -

During t.he early part ot July 1946 the accused ns a member of De
tacment; E l B, 6824th Headquarters and Headquarters Company, CA/A, 
stationed in Salzburg, Au.stria. He had previously been assigned as 
ltllita17 Goverment; Chiet in St. Johann, Austria, and Bad Gastein, Austria 
(R SJ-.S5 J Pros Ex l, R 9); On 8 Ju.l.7 1946 the accused was umer orders 
tar redepl~nt to the United States (R 85) • 

.ls to Specifications 2 and 3. Charge IIIa -Lieutenant Colonel Richard 
L. Loller, the Camnanding Of!icer"of tm llilitary Gowrnment Detacbmemi 
Salsburg, .Germany (Detachment; E l B, 6824th Hq & Hq Co, CA/A (R 85, 88)J, 
testified tb&t in July 1946 the accused 1la8 an of.t'icer assigned to Military 
OO'ferment dut7 under hi.a command (R ·83-84) ~ On 8 July 1946 (R 85) the 
'lrl.tness received a telephonic order (R 88) !'.rom Major Alexa.mer, ~, 42d 
In!antrJ Di"f~i~ to take :trom the accused the orders redeployillg him to 
the United Stat.a &Di to "caifine11 • him to Salzburg. :Major A.lennder 
directed the 'lrl.tnese •to specifically instruct hill ( the. accused) that he 
must not go to St. Johann and Bad Ga.stein" (R 85). In accordance with 
:t;he

1 
instructiom received .trc. Major ileunder, the witness called the 

accused to hi.I office on 9 J~ 1946 and in.termed him that •Major Alexander 
told me to pit y0\1 under a1Test to Salsburg and told me specifically you 
must not go to Bad Ba.stein ar St. Johann.• When asked on cro.,s-exam1na+.ion 
whether he bad implied t~ tl,.e accused that tbt arrest was tar an indefinite 
period the witnass replied that he told accused "that the cm was making an 
w.-stigation down t.here and did not want him down there until ·it wu over· 
with" (R 85-86). ilthough the 'lrl.tnass DIIY' haft used either the worda 
•arrestw er •con.tined• h1a intent;ion wu to place_tbe accused in restric
tion (R 87-88) • A.t. the same time the wit.Dess took tl;ie accused'e copies of 
orders tar h1a redeployment (R 85). Tb) witness did not subsequently give 
the accused peniiHion to leaw the City of Salzburg and be did not rescind 
the orders plac~ hia under •city arrest• (R 84). A.ft.er the accused had 
been placed under arrest he was not required to perform any- duties {R 86), 
except; that on one occasion he na directed to assiat with a post exchange 
inwntory by order o! Colonel Rooth, Commanding O.tticer, 6824th. Headquarters 
and Jie4dquarlere Compa.n;r (CA/A.) (R 87) • · · 

On cross-exam1 rwtion the witD&ss atated that hi.a detachment wu a . 
. part ot the 6824th Headquarters a.nd Headquarters CQnpally', CA/.&.· cornuoded 
by- Colonel Rooth. The witness d1d not ban •UIIIIU1'1' court-418rt1al juria
diction ayer the llilit&l'Y personnel under his command (R 84). The accused. 
waa not carried on the sorning Npcrt as in arrest because the witness did · 
not keep a saz:-Ding report. W'.rhe morning report 1a kept; at Colonel Rooth'• 
Headquarters• tor ~ach ot the three detachments o! the 6824th Headquarters 
and Headquarter• CaapaD.J (R 87). llhen uked it be was the accuaed's can
mand1~ officer a!. just the accused'•· immediate superior ofticer the 
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I 
witness replied, "I am the Commanding Officer of E l B Detachment * ~ * 
Thie is a Kilitary Govermem. Organization. It &?11body wants to kn01t', 
&11 the boss of tbe ou.t'fit. The1 all knOII' it and I know it. Dingley knqws 
what I was talking about• (R 88). Theo~ authority far .the accused's 
restrictions were the orders of :Major J.lextmder (R 87-88). The restric-. 
tion was not imposed aa pum.ahment but o~ in compliance with orders 
from higher headquarters (R 88). 

Cm 8 September 1946 the accused WU seen at the. Officers' Rest· Club 
at Fu.,chl See, Austria, by First Lieutenant John J. Atkin.son (R 9:3). On 
the sue d,q Colonel Charles W. Rooth, the CCIDID&nding Officer of the 6824th 
Headquarters am Headquarters Compacy, Ci,./J.," saw the accused riding in an 
autanobile in th9 vicinity of Fuschl See, .lusti-ia. ·The accused was between 
Fnschl S~e an_d Salzburg but 'WSS outside the city limits of Salzburg (R 93) • 

First LieuteIW1t Glenn P. McConnell testified that on the evening of 
14 August 19.46 the 'Witness, the accused, arxl another officer spent the 
night, at th9 tBFA Officers' Rest Home at Fuschl See, Austria, and that 
the party returned to Salzburg at about 0800 ·hours on lS Auguz,t 1946 (R 
88). li\ulchl See is approximatel:, nine miles from the city limits of 
Salzburg (R 89). . . · . 

Lieutenant McConnell's test'imony was co1Toborated b;y that of Captain 
Richard F. Ta:,ler, who-was 'the other officer in the party who accompanied 
the accused to Fuachl See on the ewnirig of 14 lugust 1946. In the opin
ion of Captain Tayler, Fuschl See :la aPlZ90DU.tely eighteen.or twenty 
miles by- road from tbs cit7 limits ot Salzburg :(R 89~. 

As to Specification 41 Charge llla Mre. EtJ88ne Grasser test1.t1ed 
tmt she 11et the accused in ~ 1945 at st. Johaml, .Austria, where she 
wu employed u h1e interpnter and eecretar:,.. en or about 25 June 19.46 
the witness asked the accused aboat purchaairlg a BMW automobile for her
self. The accused told her he could not do ~hillg tar b.er llld.. 1.t she 
took a BMW automobile, she would have to assume the .tull responsibility
there.tar. The accused also told her that it she took the autc:moblle be 
would have to report it as stolen. Thereafter the witness went to Mr. 
Karl Stepanik (R 69), Chief.of Austri&;l CiYilian Transportation Office 
at St. Johann, Austria (R 2:3), and asked for papers for this car. On 
that occasion the accused did net accompaey the witness (R 69) • 

.At that time Mr. Stepanik told the witness that if she stole the 
car he could not help her to get papers for the car and that be wu 
definitely not willing to assist ber in a.ro-- Wl.7• The witneea ottered 
Stepanik SOO Swiss :Francs if he issued i-,per1 on the car (R 70) or as
.tiated her in obtaining the pa_J:Jers on thl car •1n a legitimate way•"
Stepanik again told the witness_ that he could not help her 1D any way. 
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She then offered to deposit 10,000 Austrian Shillings in his o!fice "for 
him to regulate the whole affair with the Austrian GO"lernment * * * if 
!urther regulatiom came out.n Stepanilc again retused and the witness 
suggested that the matter be discussed at a later time and Stepanilc asked 
her to come to bis apartment on that evening (R 71}. 

On the evening of the same day the accused accanpanied the witness 
to Stepanilc's home where llr. Stepanik's wife and brother 1'8:re also present 
(R '70}. The witness carried 013: a conversation with Stepanik: only a part 
ot which as translated to the accused who does not. speak GE!nnan (R 75). 
en th&t occasion when the witness mentioned' that she wanted papers tor 
the car Stepanik stated that he had thought over the matter and that it 
would not be wise to go ahead with her plan. The witness stated that 
she did not; remember whether this part ot the conversatfon was trans
lated to the accused. At some time during the connrsation the accused 
stated, •We sanetimes have to take risks in this lii'e1 but the witness 
stated that she did not. remember in lrhat comiection the remark was made 
(R 71}. 

At this point the irosecution requested that Yns. Grasser be declared 
a hoatile witness and requested permission to impeach her, which request 
us allowed by the l&w member (R !72). Thereupon the witness us asked U 
·she had made various pre-trial statements to the CID which nre inconsist
ent to her testimony in court to ~ch 1{Uest·ions the witness replied in the 
atf:lrmative (R 73-74). · 

. . 
On cross~xamination the rltDBss again stated that the accused told 

her that the only way shw" could obtain the vehicle was to steal it in 
which event he would report it as stolen. Her understanding ot this 
remark was that •he would have to take the sole responsibilit;y for her 
actions and· that the accused would have to repor:-t the car as stolen. 

· The accused at no time suggested that the witness steal the car (R 75-
76). . 

5. The evidence tcr the defense pertinent to Specificatiom 2, .3., 
and 4 ot Charge III is summarized belows 

itter having been advised as to his rights as a witness, the accused 
1'U norn and testified .as tollon1 • 

As to S:pecii'ice.tions 2 and 39· Charge llit With respect to the alleged
' restri.Ction the accused stated that tbe conversation he had with Lieutena:i.t 

Colonel Lollar at the time he was placed in restriction was vague. ~The ac
cused stated that i. did not.· recall the use ot the wcrds "~st", "restric
tion", or "continenent• in _the conversation. He testified,, "As, near as I 
can remember, be (Col Lollar) told me to remain· in Salzburg, available tor 
the forthcoming investigation. I had no idea whether the investigation 
concerned myselt or some c1Tilian case * * *" (R 97). 
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en aross~xam1nat1on the accused stated that initially Colonel Lollar 
did not.· tell h1ll specifically that he ns not to go to Bad Gastein and St. 
Johann. .About a week after 9 July the accused went to Bad Gastein and was 
returned to Salzburg by the Jlilitary Police. Upon his return Colonel Lol
lar told him that he was to remain 1n Salzburg, that he should not have 
gone to Bad Oastein, and that be was Dot to go there again or to St. 
Johann. · 

A.t that time there 11'8.8 no doubt in his llind that he was restricted 
to the City of Salzburg (R 109) •. Howe-ver on 8 September 1946 he went to 
Faschl See (R 104, 108). · 

M to Speci.tcation 48 Charge Illa The accuaed testified that he told 
Jrrs. Grasser that it the car she wanted was stolen he would have to report 
it. He did not encourage her or suggest that she steal the car. He neither 
attempted to obtain papers on the car from civilian authorities nor did he 
tell her to try to obtain such papers. He knon pl"actically no German and 
stated that h!i did not understand 90 per cent ot the alleged conversation 
between Mrs. Grasser and Karl Stepanik. He kne,r nothing about any offered 
bribe to Stepanik until two nekB }rior to trial (R 96). 

On cross-examination the accuaed admitted t,bat he was i:resent at 
Stepa.Dik's apartment with Jlrs. Grasser and that he may have said, nm of 
us have to take risks in this li!e11 and 111 get lists of stolen 'YElhicles 
from Salzburg every nek• (R 103)._Be denied, however, ever having said, 
"They do nothing about stolen autQllobiles 11 ? (R 10.3-104). 

6. Rebuttal evidence as to Specification 4. Charge I]la Karl . 
Stepa.nik testified as a rebuttal witness f.or the presecution (R 109) that 
he remembered a visit by the accused and Mrs. Grasser to his apartment at 
which time there was a discussion concerning the poesibility of Mrs. 
Grasser obtaining an automobile. At ·that time nothing was said regarding 
tm tact that :Mrs. Grasser 110uld have to steal the automobile but she 
translated the following questions 1 •What would happen if this car 
would be reported stolen?" to which the witness replied, "My God, that 
isn't possible." The :witness believed that Mrs. Grasser translated his 
remarks to the accused, but the witness does not understand English. 
However be believed she translated the substance of the conversation 
because 11:Mrs. Grasser used to translate -yery fast and fluently, so that 

· I didn't .have the feeling that she traruslated sanething else"(R 110-111). 

7. Specification l of Charge I alleges that the accused "did, at 
St. Johann, Austria, on or about l March 1946, unlawfully and 1'1"0ng~ 
dispose or the following captured property ot the United States, namely; 
Che Mercedes Benz Model Vl70 automobile of a value of about $350.00, 
thereby receiving 88 profit, benefit and advantage to him:lelf an 'E.xacta' 
camera, n in violation of Article of War oo. 
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., Specifications 2 and 3, Charge I, are identi~al with Speci.f'ication l 
except for d&tes, description and value of vehicles alleged to have been 
disposed ot, and nature of alleged profit, benefit and advantage. These 
variations are tabulated as follon 1 

Value 
Specif- 1-te of Description ot Profit, 
ication Offense of Vehicle Vehicle Benefit, etc. 

2 JO June 1946 l Mercedes ..Benz, Model $J50 :U.ica camera 
Vl?O 

3 . 12. S.pt 1945 l Praga automobile 
·'Engine No 54010' 

A small silver band 
engraved pistol. . 

Far the purpqsea of' tbia opinion it.· m.1.7 be assuaed that each allega
tion rL tbe three. epeciticatiom n01r un:ier consideration was iroved by 
competent evidence, except the allegati~ with respect to the 'Value ot 
the vehicles described therein. 

All indicated above, as to each ot the speciticatiom under consideration 
the reviewing authority- approved •on13 10 llUCh ot the findings ot guilty- by
the cairt ot Specification :J. (2, 3) ot Charge I u finds the accused guilty . 
ot UJll.&11'~ and wrong~ diapod.ng ot captured property of the United 
States ot IQIDe "81:ae.• 

Thws, inadverteotly- perhaps, the re"fining authority disapproved not. 
only the tind:1.1lg1 ot the court with respect to value but al.101 

a. Tbe tindinga with respect to timll and place alleged•. 

b. The .tindillga with respect to the spec1!1c iroperty- described 
1D the apeci.ti.Cation. 

c. The t1.nding1 that the accused receiftd a certain irotit, 
benefit, and advantage_ to himelt by- reason of the di1pasition ot th• 
captured :i;roperty-. · 

A.a a result of the exceptions and substit'IItiona made b:y the reviewing 
authoritJ the !indinga o! guilty- of each apecification under Charge I u 
apprOTed nad, u follon 1 

SpecU1catio1u In that Captain Henry ll. D:it1gle7, Jr. 05-40373, 
.AC, 6824th Bq. and Hq. Co •., CA/A., did, unlawtu.lly and 
wrongf'ali1' dispose or captured property o! the United · 
StatN of 1oae value. 

8 . 
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It has been held ~hat the omission of time., date, or place in a 
specification does not necessitate a disapproval of a finding of guilty 
where the record does not show that t_~_accused objected_to_J1uch___omis
sion. or ns otherwise misleti therebf,- (As to time and date a CM 228527, 
Wall, 16 BR 233; CM 229526, Van Winkle. 17 BR 189; CM 242082, Reid, 26 BR 
399; CM 259026, Coleri• 38 BR 228. As to places CltI 122281, Dig Op JJ..G, 
1912-40, Sec 428 (13 ; Cl4 2.30026, Bullard, 17 BR 288). 

By analogy to the foregoing authorities it is readily seen that the 
reviewing authority's failure to approve the findings as to time and place 
are not fatal to the JrOceedings in the instant case. 

There remains for consideration whether his failure to approve the 
findings of the court as to the profit, benefit,· and advantage derived by 
the accused as a result of the alleged wrongful disposition of captured 
property and the description of the specific property involved in each 
specif:1.catio~ amounts to fatal· error. 

The three specifications under consideration are laid under Article 
of War 00 which JrOVides: 

•Dealing in Captured or .A~andoned Property.--J.ny person 
subject to military law who buys., sells, trades, or in any 
way deals in or disposes of capture~ or abandoned property, 
whereby he shall receive or exp!ct any profit., benefit, or 
advantage to himself or to any other person directly or in
directly connected with him,elf, or who fails whenever such 
property comes into his possession or custoey or within his 
control to give. notice thereof to the proper authority and 

·to turn over such property to the proper -authority without 
delay., shall., on conviction thereof, be punished by tine or 
imprisonment., or by such other punisbmetrt as a court-martial., 
military commission., or other military tribunal may adjwige., . 
or by- any er a.11 of said penalties • 11 

Although there is no d,iscussion of Article of War 80 in the 1928 
Manual fer COUl."ts4'artial., the 1921 Manual contains a useful discussion 
thereof. There it is sa~ in parts 

11.A.lilUSlS AND PROOF" 

11Th• article*** defines a number of offenses which 
may be treated aa follows a 

11 I. J.ny dealing in or dispoaition ot captm-ed or 
_ abandoned property whereby tba acoµz,ed receives or 

erpects to receive an advantage.• 
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ose or he o - or be or dv a 
or otherwise" M:Cll 1921, Sec 430, p 387 Underscoring supplied). 

* * * 
•I. IEA.LIID IN CAP!'URED CR AB.A.NDONED PROPERTY• 
. . 

•This portion or the article addresses itsel.t to several 
. specific acts or wrongtul dealings and looks especial.1)- to 

cases, where, instead of appropriating the property- to his 
own use in kind, the accused in any other :,ray deal.a with it 
to advantage. The article prohibits receipt as 1'811 as du-· 
position o! captured or abandoned property- by- barter, gilt, 
pledge, leaae or loan. It lies against the destruction ar 
abandonment or such property- if aw or these acts are done 
in the reeeipt; or expectation of profit. benefit. or advantage 
to the 19tor or to any person directly or indirectly connected 
with h1maey, The expectation o.t; profit ,need not be founded 
in contra.ct, it ;is enough if' the ;prohibited act be done .tor 

The elements of proo.t as di.scuased in the 1921. Manual area 

• {a) '!'hat the accuaed has disposed or * * * 
certain public or private captured or -abandoned 
propert7. · · 

•{b) That b7 so doing the accused received 
or expected some profit or advantage to him.9ell 

)or to a certain i:erson connected in a certain 
:manner 111th hm~l.t" {llCK 1921, Sec 430·,· p 387) 
{Underaccring supplied). · 

. 
· It is readiq aeen from the far:-egoi.Dg discussion of Article of War 
8) that .'the gist of the offemse denounced therein is the dealing 1n ar 
dispoeition of captured public or· Jriv&te i:ropert,' for personal gain 
{CK 310446, Ruppel, S Bull JJJJ 205--206). Such conduct ii further 
1pecifioalq prohibited by paragral'.'h 328, FV 27-l.O, Rule1 of Ianc1 Warfare, 
11hich reads &11 to]J.on1 - · · 

"Print• gain b7 officers and soldiers :irohibited
Neither officers nor soldier1 are allowed to uke use ot 
their position or power 1n the hostile countr,- tar priTate 
gain, not enn for OCIIIIDSrcial tran1actiona othanrise. - · 
legithlate.• 

It ii to be noted that .Article ot War SO does not denobnce :,rongtul 
disposition. In our opinion it. 1a himaterial whether an alleged diapoai
tion of captUNd propert7 is wrongtul or legitimate insofar as .Article ot 
War 00 ii concerned. Tba gist ot the offense denoanced b7 that article 
is the receiving of &ODIi :irofit, benefit, or ad'f&ntage to himself u a 
nsult at aucb diapoaition. 
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It followi, .tran the foregoing that by disapproving the findings ot 
the court with respect to the receipt; by the accused of a "profit, benefit 
or ad"fantage to himself" the revierlng authority- disappl'.'oved not only an 
essential element of the o.f'ten,e charged, but the very gra-Yamen of that 
offense. 

It is also noted that by tailing to approve the findings ot the court 
as to the description ot the property ihvol"fed in each specification the 
re"fi.ewing authority- eliminated the element o! certainty ,of the property 
alleged to ban been disposed of b:, the accuaed; another essential element 
of the of!enn charged. 

Accordingly it is our opinion that the •i'Foved findings of guilt7 
ot Specification., l, 2, and 3 o! Charge I do not state offenses under 
Article ot War so. 

There remains f<r condderation whether the apprond findings of guilt7 
of thoee specifications, namely the wrongful disposition of Ul'l8peeified 
captured property or tba United States, state o!fenaes under any of the 
J.rticlH of Tar. 

In CJ4 310446, Ruppel (op cit), an accused was found guilty bJ a court
martial ot 111"0JJg~ and unlawfully selling •the following capt'ured prop-
ert7 of the United Stateaa One Wanderer paaaenger mater vehicle, of the 
value of about $1500 thereby receiving u a profit, benefit and adnntage 
to himself the sum ot 40,000 German urlal and J.uatri&n shillings * * *•" 
The. reviniDg au~ority approved onl:, so·much of the findings of this 
specification u involve• a timing tlat tbs accused did at the t1.JDa and 
place alleged ff'OJ'litul.17 am unlawfully sell one ll'andenr automobile, 
ownership unknown, and thereb7 receive a pro1'it, benefit and advantage 
to hiJMel! in the em alleged in "fiolation of J.rt,icle o! War 96. 

Thua in the Ruppel case the revinizg autharit1 disapprO'YOd the t:µid-
1.ng that the property described in the 1pecification wu •captured• propert7. 
The Board 01' Review held the offense &1 approwd wu a lesser inoluded 
offense of. that offense charged and held th• reocrd of trial legal]¥ •uf
.ticient to support ~he find1Dg111 of guilty. 

The wrongtul dispoaition ot military propert7 'belonging to the tJnite4 
States· is denounced and.JU.de punishable b7 1rt1cle of .,ar 83. The :,ropgtql 
disposition of propert7 ot the United Stat11 turnisbed or intended tar the 
llilitar;y aer"t'ice thereof 1a denounced by Article of War 94. 

_ In our opinion the 111"ongtul dispoeition of propert7 of the United 
States falling ehort at a 1'1el&t1on ot J.rticle1 of War 83, ar 94 u.r be a 
n.ol&tion ot J.rticle of Wai- ~ pro'Yided tbe wrongtgl disposition of nch 
propert7 1s alleged and proved. In auch oases the wronghl · diepolition 1a 
the giat of the ottenae rather than tba obt.a:ln1na tblreb7 ot p:-otit, benefit, 
ar adnntaae. · 

·ll 
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In the instant case the approved findings of guilt7 amount to a find
ing 1;,hat the aecu,ed wrongfully diJlpoaed of unspecified captured propert7 
in a mannar not stated. 

In the cases wherein wrongful disposition is the gist of thl offense 
charged it has been held that the JllfrAABr of the wrongful diaposition a'IIS1;, 
be alleged and p:-oTed (CM 1621.SS, Dig ~, J!.G 1912-40, Sec 452 (20)J CK 
138334., !!!m!!,J Cl4 138679., Frisbie, cited 1n qt 217868, Schiedinger. ll 
BR 329, 338). · • ·. . 

In the Frisbie cue, it ns held that the words •dispose of11 might 
maan arr:, one o! maey- acts, either la1rrul or unlawful, .such u to arrange, 
to find a place or use for, to hafl the control or ordering of, to dis
pose of troops, pairn, barter, give a~, burn, d11tra.,, determine the fate 
of, mortgage, am man;y others. It was said of the words •dispose off' that . 
•stam1ng by- themselves without qual.1.tication these words .have no lecal 
signification.• · 

It is to b·e noted, also, that the forms tar epeoiticatiomi shown in 
!ppe~ 4, Manual :tor Courts-Martial 1928 :tor wrongful. di•position in 
violatioa at. Articles of War 83, 84, and 94 indicate that the Jll&DD8r of 
diapoeition- :m.u.,t be alleged, wheN&II the aanner of dilposition is not 
indicated 1n the form of spci:tication prescribed far "fiolatione o! -
Article of War so. · · 

·Since the original specifications upon whi~h the accused us tried, 
am the approved findillgs o! guilt7 do not; state the manner 1l1 which the 
wrongful. disposition of captured Jroperl7 wu ettect.d, we are of the 
opinion that the approved :tindings o:t guilty do not state offensea under 
the 1rticlea of War. !ecording~, the approwd fiminga ot guilt7 u to 
Specit.1.cations l, ·2~ and 3; Charge I C&DDot; be sustained (CK 310602, 
S)dJT!!tJ 31 _BR (ETOJ 2'17J CK 319573, O'Brien). _ 

s; Specification 4, Charge I alleges tbat the acawted. •did, at St. 
Johann, !ustria, on ar about 24 Janu&r1. l946, kn01fingq and without pr'O
per a.ut.harit7, unl&Y.tul~ and wrongtull.7 dilpose ot the tollowiq oaptund 
property of the United States, DUl8~1 0le l&ncia lutCllobile of the •al• 
!)f about $250.00, by giTing said ffhicle to a Kr. Heim Starke, Hotel 
Imperial, Bad Gaatein, !uatria, an 1U8t.r1an citi,Jea.•• 

Specification 5, Charge I 11 identi1:al with Speoiticatioa 1, exoept; 
tbat it alleges tbl wrongful diapoaition b7 11.tt of a •t&noia autcatobile 
aot;or No. 3a-..f1'187 of the Talue ot about $)00.00 to a lire Paul "fuhrer, a 
15 January 1946 • 

. . 

. . For tb9 pu-poe• o! thia opinion it mq be uSUll8d that eaoh alltcation 
of the two specifications now under oouideratio• wu proffd b7 competent 
.evidence except the allegations nth respect to the Talus of the fthiole• 
described therein. 
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A.s to both of the specitications under consideration the reviewing 
authority's action was identical to his act1on with respect to Speciti
cations 1, 2, and 3 of Charge I. j.gain he approved "only so much of the 
findings of guilty- by- the. court. of Specification 4 (5) of Charge I as 
finds the accused guilty of unlawfully and wrong.tul.ly disposing of 
captured property of the United States of some value.• 

Thus the approved findings of guilty of Specifications 4 and 5, Charge 
· I are identical in every respect to those of Specificationa l, 2, and 3 of 

Charge I. · 

It is to be noted that Specifications ,4 and 5 were improperly laid 
Wlder Article of War $0 since in neither· specification is it alleged that 
the accused received or expected some profit, bane.fit, or advantage to 
himself. (See discussion in para.grain 7, above.) Since, h011'8ver, the 
manner ,ot wrongful dispoait!on ,ra,s properly- alleged in both specitications, 
it is our opinion. that they- all.aged of.tenses under Article of War 96. 

I 

Nevertheless, the findings of the c curt as to the means by llhich the 
wrongful dispositions were effected were disapproved by the reviewi.?:€ 
authority- in the same manner as his disapproval of the findings with 
respect to the receipt by the accused of a profit, benefit, and advantage 
as to Specifications 1, 2, and ?, Charge I. 

For the reasons 'stat~d in paragraph ?, above, lie ~e of the opinion 
that the apJroved findings ot ¢lty as to Specifications 4 and 5 of Charge 
I cannot be sustained~ · 

9. As to the Specification of Charge II the accused was found guilty 
ot the larceey of one BMW racing automobile, of a value of about $1000, 
knowing the said automobile to be the property- of the United States in 
violation of lrticle of War 93. 

With respect to this Charge and Specification the reviewing authority's 
action is aa foll.on, 

"* * * Only- so much of the .tindings of guilty by 
the court o.t the ·specification of Charge II as finds 
that the accused did nlfully-, knowingly and unla,r
.tull,7 misapply to his own benefit captured property 
of the United States of a Yalue of more than $50.00 
1a approved~ Only so much of the finding of guilt7 
by the court of Charge II as finds the accused guilty 
of a Yiflation of the 96th Article of War is appro-,ed." 

l.ssuming tor the purposes of this opinion that there 1a no material 
variance between the court's findings a.a to description of the property 
involnd in the •pecilication and the reviering authority's action rlth 
respect thereto, the record ot trial presents for consideration the fol
lO'll'ing question with reference tot~ apprond findings ot guilty- of 
Charge IIa 
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Is the o.f'.f'ense of will~, knori.ngly and unlawtul~ mapp~ 
the pt"opert7 described in tba specitioation in Tiolation ot Article ot 
War 96, leeser than and included 1n the otfenae charged, ~:q, larceey 
ot such p-opert.7 in "f'iolation of Article ot War 931 

A 111!1Jar quntion· bu recent]¥ been befcre the Board ot Be"fin in 
CM 318499, 'lhite, et al. In that cue an &eC'a8ed na charged with larceZJT 
but the proof establ.1ahed that m wu guilt)- of recei"fil1g atolen propert7. 
The N'fie1ring authorit7 attempted to cure the "f'ari&nce b7 appr-O'fing ~ 
ao mch of the fiDding of guilty u ilrfol'fed the finding ot gu1lt7 of Jli8• 
app:-opr:l&tion ot the described property ~ Tiolation of Article ot Tar 96. 
In tbe ba cue, aa in the instant cue; the re"f'in'1?,g authority'• action 
,ru based-on the theory that aiaappropr1atien (ar mapplieation) in T.to-
1.&tion of Article ot War 96 ii an ottenee neceHaril3' included 1n thll 
offenH ot larceey of the BUIit property 1n T1olat1on ot Article ot War·~-

. 
. .. 

In -tba !hi!!,. cue the Board'of BeTin" reoonaideNd the earlier caaea 
(Cll 197396, Chrietoper. 3 BR 91J CK 199841, Jliotg~ 4 BR l73J CK 207203, 
:UleQ and Sharp. 8 BR 31SJ and Cl,{ 216239, Gibson. 11 BR_l.23) wbare~ it . 
wu held that misappropriation or llilappllcation are not neceHariq - , 
included in an averment alleging larceey, in the l~ht of the •ore recent 

·opinion of the Board of Jievin 111 Cl( 243287, l2.2lt, 'Z'1 BR 321. · ., 

The reaaon advanced far tbe conclusion-that wappr-C)Jr:lation 1a not 
mcesearily included 1n larceey in the Jliotke. ill.en and Sbarp. and 
Gibson opinions na that misapP"Opt"iation iAv.olna an in1tial righttal 
poesess1on which 18 obvioualy incODSiltent with tbe taking by tre•pu• 
element:-of J.arceey. Thia reason was Nndered U?Xtenable b7 the ls!21l 
cue, wherein it wu held that an accused mq be guilty ot either Ilia- · 
&pJropriation or miaapplication of propert7, whether he na ·in original 
lawtul posseHion tbereot ar obtained it b7 trespass. 

In the !ll.U!. case the Beard of RaYiew concluded it• comiderat1ons 
of the Jroblem b7 stat~•. 

' •In view al the~ cue 11h1ch baa bet1n conliatentq 
followed by' tbe Board ot Re'fiff in recent 79ara w are of 
the opinicm that llilappropriation ot military propert7 11 
incidental to larceDT, embe11lement, lli.aappllcat1on, .-ong-. 
tul selling and wrongful diapoeition ot llllitary property. 
It does not follow, however, that it :Sa an ottenN necea
urily included in the other offemH deD011DCed by the 9t,h 
1ub-perqraph of Article of War 94. The inc1iT.11ible am 
UDBxpungeable elements ot larceey are a taking am carr'J'iDI 
away- by trespass. In 11iHPP"OP"iation, tbl de'TOtion to an 
unauthcriHd p,rpoee, it ii 1-terial whetber the initial 
taking ii by treapaaa or not, or tbd then be cy talc1.ng 
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at all. Thus !ll types of misappropriation cannot be 
included in larceny, since misappropriation may involve 
wrongful. dealings with property which are in no way con
nected with larceny. 

11This view is supported by the line of Board of Re
view opinions which hold that wrong.tul. possession is not 
an offense necessarily included in larceny for the reason 
that the lll"ong.tul possession may have been obtained by some 
means otMr than by trespass, although wrongtul possession 
is always an incident of larceey . 

•In 151032, Yewell, et al, wherein it 1l'U held that 
a fiooing or unlawful. possession of personal property was 
not a lesser included offense of larceey, the Board of 
Review stated, 

'Here the accused were found guilty of 
unlawful. possession without specifying the 
kind of unlawful. possession. Since all kinds 
of unlawt'ul possession not included in larceny 
were not excluded from the findings of guilty 
the convictions in this case are not of an of
fense necessarily included in the offense al
leged and far which the accused were tr.is.d a.zxl 
the timings of guilty were therefore unauthorized 
and illegal' {Underscoring supplied). (See also 
CM: 294896, Faulkner,. 58 BR 13; CM 198798, Sherwood, 
Dig Op JAG, 1912-.40, Sec 451 (43) p 328). 

11By analogy to the cases invol-ving wrongful. possession 
cited abo-ve, it is clear that the finding of guilty of mis
appropriation as approved by the reviewing authority does 
not indicate how the accused misappropriated the property 
deecribed in the sp;icif'ication. Cl)viously the reviewing 
authority attempted to exclude a taking by trespass. Tres
pass being eliminated ~ the kind of misappro:i;riation not 
being specified, it cannot be said that the offense aa 
approved 11'8.S necesscrily included in that charged. 

"It is also apparent that the specification in the 
instant ca:3e did not fairly appt"i.se the accused of the 
offense o! which he waa found guilty as appro-ved ey the 
re:vierlng authority. Since misapiropriation may •involve 

. acts which are in no way connected with larceny, it is 
impossible to determine in the instant case, of what 
particular offense the accused stands convicted." 
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•'i 
Since misappropriation means the devoting to an unauthorized purpose, 

and misapplication is· the devotion to an unauthorized purpose !or the 
part7'• ·om benefit (MCK 1928, ·par 150,L p 184) it is readily appa.Nnt 
that the principle u:preHed in the la!i!, cue 'Wherein misappropriation 
wu ilffolffd applies with equal .tcrce to the misapplication involved in 
the .inetant case •. 

' . 

· · .Acccrdingq_ w are ot the opinion that the reco~ ot trial 1a not 
leg~ autt1cient ·to support the t.1.ming1 o.t guilt7 ot the Specitication
ot Charge n. .. . 

; -
. 10.. Speci.ticatiom 2 and 3 ·ot Charge III allege that the accused, 

•hari.ng been reatricted on or ·about ·9 Jui,, 191.6 to the liaita ot the Cit:, 
ot Salsb'Cl'g, .1118'tria, b7 tbl MilitarJ' GO"Nr~nt ':Area C0111111Lncler, I.and 
Salzburg, Lieutenant Colonel. Riobard L. Lollar, his hanediate 1uperior 
o.tticer, did, at Salsburg;, l.vatria~ (on o:- about 8 September and l4 August · 
1946, reepectinl.1'1 •break said restriction by' goiDg to Faachl See, .Auatria, 
and the vic1n1t,7 thereof, the same. »-~. outeide the l1.aita ot the Cit7 ot 
Salsb'Cl'g.. . 

· The evidence 1• clear that oa tbl date• alleged, the accuaed wu at 
Fbachl· See, J.\Wtria, oo.ta1de tbl aity, liait• ot the Cit7 ot Salsburg,. 'l'he 
~ problea presented b7 the recard with respect to Speoitications 2 and 
3, Cb&rge III is whether thl accwsed waa legall7 placed in restriction b:, 
ccmpetent authorit7._ 

' . . 

There 1a 101111 contaaion in tbl record u to the t7P9 ot restraint· 
llbioh Lieut.emnt Colonel Lollar •ought. to impose upon the accused on 9 
J~ 1946. _With respect thlreto the record ot trial 1hon that Lieutenant 
Colonal Lollar testitied"u tollona 

•DIRSCT iXAYINL'fIOll" 

* * * 
•Q. J>id you at IZJ;f tiM trior. to lS J~ 1946• place Capt,aiD 

Dirlgley UD4er cit7 arreat 1D the city ot Sal.sburg, or 
cit7 re1tricti01l? · 

•A. I did. . 

•Q. Can you atate the date on which you placed hia under arreet~•i. Tlw 8 or 9 Jliq 1946• (R 84). · · . . 

* * * 
•CROOS IX&JCINl" IOlT (cont.) 

•Q. 'l'1ll you explaiD to tbe covt uactq how 70u plaotd the · 
accued UDdeZ' arreat.1 · · 
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"'-• Major AIEXANDER of G'-12, 42 Division, gave me the infor
mation. The first information I had was he called me 
and said that Captain Di,ngley had crders to be redeployed 
and was leavi;ng that day or the next day. He had already 
received his orders to go home and for me to take those 
orders from him and confine him to Salzburg. · I was to 
specifically instruct him that he mu.,t not go to St. 
Johan and Bad Gastein. I called Captain Dingley into 
my office and he gave me his orders and I told him just 
tmt." ..' 

* * * 
"Q• What did you say to the accused at the time ,ou placed 

him in arrest? 
•J.. Just wh&t I told you. : 

' 
•Q. Just what did you tell him? 
"A• I said that Major Alexander told me to put you under , 

arrest to Salzburg .. am specifical~ 7ou must not go 
to Bad Gastein or to st. Johann. 

•Q. Was tmt your orders, Sir. To place the man in arrest 
or restricted arrest? . · 

"A• '!'he intormtion came !ran Major Alexander. It wu all 
nen to me. 

•Q. What were the exact words you did la)' to the accused at 
the time you placed him under arrest~ (R 8S) 

"TJl. I obje.ct. Thi.I ia the third time he bas asked that 
question. · 

•PRES. The objection ia 09!9rruled. hsnr the question. 

•i. I can't s1.7 as to 'the exact words. I d,o know the mean
ing wu clear. He was confined to Sal1burg and he must 
not go to those two places. 

•Q. Did you eTer tell h1lll he was in arrest!
•i. Yes. 

•Q. You med the word •arrest •t ••.&.. Yes, arrest in Salsblirg. 

•Q. Did ;you tell hia for how long a period be was under 
arrest? ' 
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, 

• 

..... :No•. 

•Q. Did .you impq be was under arren indefiniteqt 
~A. I said that the cm was making an in1'est1gation and 

didn't want him do,rri' there until it was oYer nth. 

•Q. Did you eftl' uk tha accused 11hether he understood 
your Ol"dersf · ..... No. 

' 
•Q., Did 7011 ewr use the 110rd 'anila.ble' to the accused, 

to make bi,lllelt &1'8.UableT . ..... ... 
I don't remsd:>er. 

•Q. Did 7011 el'er use the 110rd •restricted' to the acCUl!tedT ...... I don •t ND!J!d)er but I a eu:re that it was undaratood .
by all parties ooncerD!9d• · 

•Q. Did 70u place any specific limits to t,he &rNstT ...... The arrest ,ru tor Sabburg• 

•Q. 'l'o led Sal.Iburg er the Cit7 of Salzburg?.... To the city ot Sala~urg. ' 
. 
•Q• Did you place arq l"estrict'iom as to diltance?,.... F:lnt to the city- of S&l.lburg, and later .to the 

hotel. 
- ··-

•Q• You sq· th1I ~ook· place ~ about th• 9 J~ .1946? ...... Ye•• . 

. •Q• What. WU the purpoe~ ot ,i,o,a- ~cing him in mest.T..,.. · I did thia on the bui• ot. the intoru.tion .tr0111. 
llaj or Ale:umer of 0-.2. 

"EIA.KIMlTIOll BY THE COURr. 

"PRES. l'ho wu llajor Oxandar? ·•J.. He waa in ~ ot tha 42 Dirision, ot th• ZCl. 

11Pm:s. In 7oar testimoni you haw stated that the accused 
, .a restricted in arrest. am liaited to the City ot 

Salzburg, and that· specitical.17 be 11'Un1t to go to 
either St. Johann or Bad Gastain. By the use ot • 

. 1spcit1~'. not; to go either to St. Johann er 
Dad Ga.stein, did 7011 inter that he m1&ht go sOM
'llhere elae? . 
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.-,1. Ho, that 1a just the wcrda I received 1'raa Major 
Alexander. It 1rU M ot a clear sky to me. I 
ju.It receiwd the call and waa told to pick up the 
arders .trom him. 

•Q. ifter you placed the accused under arrest,· after 
t~ 9 J~ 1946, was be required to perform. an;y 
duties? (R 86) · 

•1. No, I told hill tor om or two dqs to start with 
to stq around the idjuta.nt•s 0.ttia, and he did. 
After that, nothi.Ilg. He was the public satet7 
otticer and he wonld stq around the pnblio sa.tet:, 
o.ttice but be wasn •t required to do Duty. 

•PRES. He wasn't required after he bad been placed in 
arrest to perform aey otticial duties? . · 

•1. No, at one time after that it ,ru ~• a •onth 
or 10 later, Colonel Rooth ::l.9sued orders that be 
would help take inventory .in the PX. 

. .•PRES. Did you speciti~ point oat to the accused 
. the limits ot his restriction?
•.1. Tm City ot Salzburt. 

•PRES. Did you•• Stire ~ kne1r tbl l1aita of the cit7, 
. in 70-ar am llind?
•1. Yes. 

"PRES. Did :,ou giw hia a m.ap'I .
•1. No, he has been here such -longer than I haw. 
. . 
•PHBS. Did you tell hba he was under arrest ar Netric-

tion? · 
•1. I said be na restricted to Salsburg, contimd to thl 

city o! Salsburg• I dOD 1t think I used tbe ward 
•arrest'• 

•PRES. In your imderatanding 1a theN a ditttrenoe between 
•arrest.• and •restriction' or do :,ou use thea inter-
changeab~f ' · 

•1. They- 11Ban aboat the nme thing. I bated to use the 
110rd •arrest• tor just an inwatigation of an officer, 
so I did sq he wu con.tined to the city- ':'f Salsburg. 

"KC. You are not vaing Court llartial language then? 
~J.. llo, just th• -~'s langua&e right DOW'e 
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11Rh.Ulf{gCT EXilUNATION 

· •Question., by tbs prOBocut.ion. 

•Q. There are three word., in'folved, arrest, confined, and 
restricted. Plea.se tell the court at the time did. you 
place Dingle7 under arrest, con.tinemetrt, ar restric-
t ion? 

"1• Under restriction. 

11 HECRCBS EXA.Mill.TION" (R 87) 

* * * 
•Q. You didn't use the word 'arrest'?
•1. No, I restricted him to Salzburg. 

* * * 
nQ. There was no question that you were imposing restric

tion a.s an act under the 104th Article or War was 
there? · 

"A• No. There was no ?lJlisbment coming trom me. Thill 
was just orders from higher headquarters that I was 
carrying out n (R 88) • 

With reference to th~ restraint which may be imposed upon persons eubject 
to military law pending disposition ot charges against th.ea, the Manual 
for Courts~ial pr071ides in relevant part 1 · 

•Arrest atd Conf'inement-{iemral !ru! miacella,negw,.-,lny' penon 
subject to military law charged _wj,th crime or 1fith a •C"i'OQI 
offense under the Articles of War shall be placed j.n confine-
ment or in arrest as circumstances ma:, requireJ but. when. · 
charged with a minor o.ti'ense onfy, such person shall not 
ordinarily be placed 1n confinement. (1.11'. 69.) Thia ·re
quirement is not mandator,r. ***The character am duration 
ot the restraint. imposed befare and during tri&l, and pending 
final action upon the ca.se, will be tbl ll1n1aulll. neoeaa&r7 
under the circumstances * * *'9 (lilCK 1928, par 19,, p 13). 

"Status .2.! person. ,!A arrest .--A.rq person plaoed 111 ar- . . , 
rest under the provisions of 1.w. 69 shall there'b7 be rut.rioted 
to the barracks, quartere, or tent, unless 1uch 11mit. .ehall bla · 
enlarged b7 i.rol8~ authority-. (~. w. 69). 
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"For other restrictiom see 1R 600-355 •" (llCK 1928, 
p&r 21, p 14). 

The restrictions which accanpany the statua of arrest as ah011J1 in para-
graph 7, 1R 600-.355, area · 

"** *A person in arrest -
•a. Cannot exerciae eonma:nd of arq lci:nd.. 
1b. Will restrict hi:maelf as required m 

pe.ragra:in lb.• (Same as par 21, KCM: 1928, op cit) 
•c. Will not bear arm:s. · 
"d• Will not visit his conuz,.nding or other 

directl7 superior officer unless -directed to do so.
•e. Will mak, requests ot eveey nature in 

writing, 'Wlless otbenriae authorised. 
"f. Will, ~as otherwise dire,cted, tall in 

and follow in 'lbs rear o! his crganilation at forma
tions and on the march.• 

• 
Uter considering the incidents which accanp&ny' an arrest it 1,.1 apparent 
that Lieutenant Colonal Lollar intended to 1Ju.poae some restraint upon the 
accu.sed •a liberty short ot arrest pending investigation of charges against 
him. Such a restraint may properly be termed a •restriction• and a breach 
thereof may properly be charged as a 'fiol&tion of Article of.War 96 ()(Cl( 
1928, par 139!, p 154, 'Wherein it 1s said •1 'fiolation of a restraint on 
liberty other than arrest or contir:lement *.* * should be charged under A.. 
'I'. 96 J.",CM:·228657, Helton, 16,BR279, 281). . 

The Judge .l.dTocate General 11 Ottice baa heretofore expressed the 
d.ew that& 

* * * 
n •2. It may frequently happen that while it 11 not 

considered n1oesaary or desirable to place an accused in 
continBment or under arrest pending trial, it may ne-nr
theless, be desirable as an adminiatrative JD8asure or pre
caution to require him to remain within a specified area 
either becau.se W continued presence pending inwatigation 
may be necessary or because it may be considered a 'ri.ae 
p:-ecaution administratively to restrict him to such an area 
in order that he may not again be exposed to the temptation 
of misconduct •im1lar to that for 'Which he 11 &lread1' under 
charges.
· •.•3. Under these circum.,tances, this ottice 1s of the 

opinion that a ~ommaooing o!ficer in his discretion mq, 
instead of contl.Dament or arrest, adminiatratbel,1' restrict · 
an 'tccU8ed person to specified areas of a military command. 
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Ot course, the rule ot common sense and reasonableness 
11W1t apply rlth the result that arrests u.y not be con
Terted to restrictiona by a men uae ot worda. .1n officer 
restricted continuOUBly to bis quarter• or a 101.d.ier 
aimilarl.y restricted to hi.I barracks ia 1n tact under 
&?Test, and the..,.designat.ion ot the-restraint u reatrio- , 
tion would have no etteet. On the other hand, an · 
adm1n:1strat1n restriction to the limits ot the reghtental 
area with the further p:-odaion that the indirldual will 
participate in all :ailitary acti'fit~i( ot h1a <rgan1sat1-on 
is not DBceuarily arrest and may be iroperly designated 
u adminiatratiTe restriction (SPJGJ 1942/5170, S No-... 
1942).' 

"It therefore tollon that where a per•on subject to Jdl.1-
.taey law has been placed ir> acbsd •d strati-... restrict.ion 
pendi~ 1n-..estigat1on ot charges and trial b7 court
martial, a breach o! :restriction ma7 iroperly be oharged 
as a -..iolation ot !rticle ot War 96.• {SPJGJ 1943/15606). 

It .f'o'llows trcm the foregoing that a C0111'ictioD ot a Tiolatimi .of Artipla 
ot War 96 tor breach,ot restriction Jll&Y' be sustainld where an accused is 

· p:-operly restricted b7 competent authorit7. ·: , · 

There remains tr:r com:1.deration whether Lieutenant Colonel Lollar 
had authcrit7 in the instant cue to impose a restriction short; ot arrest · 
upon the accused under the circumtancH retlected b7 the record. In 
.other warda, the Jrcblem. under considerati-on resolves itaelt to the tol
lCllWillg questions 

May an otticer be restricted t<r the, purpoee ot insuring hi.I presence 
llithin a gifln area pending imestigation ot charges against bia b7 aey· 
authcrity other than the om authcrised to place hi.a in arrest? 

• I 

The Manual' tcr Courte-l!arUal states that an otticer say be placed 
in arrests 

1By camnanding o.tticera onl,y, in peraon, through other 
otticers, or by oral or written orders or cOIIIDUl11cations. 
The. authcrity to place euch persona in arrest or confine
ment will not be delegated. Subject to nch lhdtationa 
as may be impo8ed by superior competent anthorit7 the term 
'comma.ming officer' includee the cOJUMnding ot.ti-cer ot a 
garrison, fort, camp, or other place where troops are on 
duty and the camnaming otticer ot a regiment, detached 
battalion, detached comPBI17, or other detachllent, and thell' 
superiors." (MCM 1928, par 20). 
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The evidence sh01118 that the accused was a member of Detachment E l B, 
6824th Headquarters and Headquarters Compa.cy-, CJ./A. The detachment was 
commanded by Lieutenant Colonel Lollar -.ho testified that he imposed a 
restraint upon the accused upon :tni'ormation .rrom, and by order of, a 
Major Alexander, G-2, 42d Infantry Division (who obviously had no c• 
mand .function with relation to -the accused). The detachment of llhich 
Lieutenant Colonel Lollar and the accused wre members was a part of 
the 6824th Headquarters and Headquarters Com:i;:any, CJ./A, commanded by 
a Colonel Rooth. Yarning reports for detachments under Colonel Rooth •s 
command were maintained by the 6824th Headquarters and Headquarters 
CQn:p&ey and no morning report was kept by the detachments of that unit. 
Lie~enant Colonel Lollar testified that he did not have l!ltm!ID8l'1 court
martial jurisdiction over the enlist~d men under his comand. 

In construing the words of paragraph 20 of the Manual far Courts
Martial, as cited above, the Board of Review has hel(h 

"***The words 'regiment., detached battalion, detached 
company, or other detachment' appearing in paragrapi 20 ot 
the ),(annal are exactly' the sama as thoee employed in 1rticle 
of War 10 am, under universally recOgnised rules of legal 
ccmstruction, must be gifln an identical interpretation. 
The Judge .ld-Yocate General, in passing upon that Article 
has held that a 

'* * * so tar as the rE1giment to which a battalion 
normally belongs was concerned, the latter became 
"detached", within the meaning of the summary court.. 
act, when removed .rrom the :immediate camnand of the 
regimental commander, and remained "detached", so 
far as the a~tration of justice through sum
mary courts was co:icerned, until it again came under 
~he disciplinary control of the regimental commander, 
even though while so "detached" from the regiment 
such battalion came under the ger.eral command and 
control of an officer commanding a garrison, fort, 
or other place. *. * * /:iiithii/ the meaning of the 
same act: sny body or troops was a •detachment in 
the Artrry" when derignated, pointed out, or sepa
rated f'rO!ll other troops in such manner as to ma.ks 
its commander primarily the one to be looked to by 
superior authOl"ity as the officer respon.,ible for 
the administration of the discipline of the .enlisted 
men composing the same. 1 (30-730t :Mar. 11, 1913; Dig. 
Ops. JAG, 1912-1940, sec. 367 (lJ). · 
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, 11To give varying and conflicting shades of interpretation 
to the saioo phrases would lead to a chaotic 11,nd arbitrary 
administration of military justice. Regard for precedent 
and sound policy required that the word 'detached' be 
given the same meaning for the purpose of dete:rmining the 
scope of a battalion commander's authority to arrest a.n 
officer a.s in cases involving his authority to appoint 
summary courts." (CM 251599, Allmeroth, 33 BR 29?, 306-307). 

It follows from the foregoing that a body of troops may be considered a 
detac~nt in the sense of paragraph 20 of the Manual for Courts-!'is.rtial 
only llhen the commander thereof may be considered to have summary court
martial jurisdiction. The evidence sho,rs clearly that Colonel Rooth 
reserved summary court-cia.rtial jurisdictiion to himself as well as the 
administration of his unit and its subordinate "detachments." 

It is 1'811 settled. tha. t a company comnander within a regiment lacks 
the authority to 1:)1.ace an o'fficel" under his command under arrest (CM 
226282, Loring, l5 BR 61, 66). In our opinion Lieutenant Colonel Lollar 1e 
relation to tb3 accused was comparable ·to that of a company camnander to 
an officer under his command. Accordingly, Lieutenant Colonel Lollar did 
not have authority to place the accused in arrest except by order of Colonel 
Rooth or by order of one of Colonel Rooth's superiors. 

There is nothing in the record to sho,r that the accused was placed in 
restraint by order of Colonel Rooth, nor is there aeything in the record 
to show that the 6824th Headquarters and Headquarters Company, CA/A, was 
attached to the 42d Infantry Division whose G-.2 ordered the restraint. 

In our opinion the degree of restraint to be imposed upon an officer 
pending investigation of charges or pen~ trial is a matter within the 
discretion of the officer competent to order the officer into arrest or 
confinement. It is not a matter for the determination of any subordinate 
commander. Since the restraint involved in the instant case was in lieu 
of an arrest for the purpose of insuring the accused's continued presence 
in Salzburg :i;ending investigat·ion of charges against him, we are of the 
opinion that only the authority competent to order the accused into ar
rest was competent to direct his restriction in lieu of arrest at his 
discretion. We do not imply, however, that subordinate commanders are 
lacking in authority tb order such purely administrative restriction as 
may be necessary in the interest of sanitation) security or training, 
for example. 

In view of the limitation upon Lieutenant Colonel Lollar's author
ity to place the accused in arrest or in restriction in lieu of arrest, 
it us apparent that the accused 1faS not legally restricted on 9 J:uly 
1946, and that, therefore, he could not be guilty of breaking his re
.3triction on the date alleged. It necessarily follows that the evidence 
is legally insufficient to support the allegations of Specifications 2 
and 3 ·or Charge III. 
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11. UDder Specification 4 ot Charge . III the accused stands convict
ed ot wrongf'ully and unlawtully compirillg with one l:rs. Eugenie Graiiser 
to defraud the United States by proposing that he report as stolen a Bl.'W 
automobile, captured property ot the United States, 1'hlle having full · · 
knowledge that the said autanobile would be in the possession ot the said 
Mrs. Grasser. 

A cri11inal compJ.racy 1a a cod:>ination ot two or ir.ore _persons to do 
an unlawtul act or to e!.f'ect an unlawttµ object by aey means, or to do a 
law!ul act- er to effect a l&wtul object by unl&wi'ul means or in an unlalr
tul manner (tEnkertf} v. ~., 145 Fed (2d) 252, 259J CM: 255975, R1n.Uar 
et al. 1 BR CBI-lBT lOS). ~Thia definition of a 00111m0n-law conap:1.raq . 
waa first enuncated in 1821 by- the Court of Appew o.t llarfland. in fil:.lll' 
vs. Buchanan. S Harr. and J, 'JJ.7, 9 .Al{. Dec. 534, and baa been almost uni-

.versally followed. in the Federal courta u well as 1n most ot the s:tate 
· courts ever si.D:e. The Federal Cr1m1 na.l Code has not changed the nature 
. ot the ottense ot conspiracy but bas added merely that where a CO!lSpiracy 
. to comit an ottense against the United States 1a alleged, an overt act 
.·. to ef'!ect the object ot the conspiracy must be charged and proved (18 
· . u.s.c. 88; ~ TS. Britton, 108 U.S. 199, 'r/ L Ed 698J Berkowitz vs. 

U, Su 93 F 452). , . . . 

ilthough it ie wll settled that to prow a conspiracy it 11 :not 
necesea17 to show a formal agreement between the parties to et!ect the 
object ot the conep1racy (CM: 262217, ifilHflP!: 1 BR (Cl3I) 153, 159J CK . 
3r:n<Y(I, Jtl~1na}s Rearu n!' V, s,. l~ Fad (2d) 989J u. s, n. lfantop,
W7 Fed 1.2d 834 , nevertheless an actual or tacit meeting of the minds 
ot the confederates to accomplish the cammon and unlawful design 11ust be 
established by direct er circumtantial en.dence (CK 262217, '1'11]1f¥· op 

. citJ CK Z73791, ~ 47 BR 29, 66J CK 3rtl0'1'l, Vellimr, op cit; Hottman . 
vs. u, s., 68 Fed (2d) lOlJ Marino -n. U1 s,. 91 Fed 2d) 691, ll3 A.LR · 
975; }41Teeh ff• u, s,. 168 Fed 22SJ Or,bp w • .!!1_§.u 15 Fed (2d) 740J 
AIR:1J1 vs • .1 u, s., (IJ Fed (2d) 700). In~ va. Hopkine, 68 Montana 504, · 
219 Pac 1106, it wu stated that while it 1a not essential that tbs unlaw• 

'tul agreement be tcrmal, it 1a mceaaary that the m.nda of the parties 
meet, ao u to br1.ag about an intelligent. and deliberate agreement to do 
the acts. 

The cc:mpetent mdence shon that on 2S June 1946, shartJ.T betare 
the accused -.s to be redepl019d to the United States, Mrs. Graeser, who, 
acted as the accuaed'• secretary and 1.nte~er, approached b1Jl 111th a 
Nquest that she be. permitted to purchase a certain BJB automobile tor 
hereel! trca among the whicles held in th• 111lltar, Gownment Kotor Pool 
at St. Jobann, J.mtria. The accused told her that he could not do aey- · 
thing tar her and that the 0lll1' wq she could get a par ,ru to ate,;i. it. 
It abe took a BMW autcaobile she would ~ft to aaaume the full Nsponsi
bilit7 theret0E' and he would haw to ·report the automobile u stole~ . 
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Thereafter, Mrs. Grasser went alone to a Yr. Karl Stepanik, Chief of the 
Austrian Civilian Transportation at St. Johann and asked him for the 
necessary papers which would authorize her to uee the car. Mr. Stepanik 
refused to help her and declined several prof.t'ered bribes in exchange for 
such papers. On the evening of the same day Krs. Grasser and the accused 
1'18nt to Stepanik's apartD3Dt where Krs. G?'.asser carried on a conversation 
with Stepanik in German, o~ a portion ot which was translated to the 
accused who did not understand German. Kr. Stepanik told Mrs. Grasser 
that he still was ot the opin~on that her scheme na 1JJllrise. 

Stepanik testil:led that dtll"ing the course ot the con'fersation lira. 
Gruser purported to translate a question ot the aocmed 1s, "What would 
happen it the car would be reported stolen?• (Since however,· Stepanik 
did not understand English his testimony is. not ccnclUBbe that the ac
cused actually asked that question). The accu,ed admitted that during 
the course ot the conwrsation he may have said, •m ot us ha'M to take 
risks in thi.21 life• and •I get lists of stolen "febicles from Salzbtll"g 
eve17 week.• 

' Considered in its most inculpa.tory aspects, the caapetent endence 
tor the prosecution establishes no more than t,hat accused and Mrs. Gras
ser considered the alleged scheme and inwst~ated the feas1bilit7 of 
carrying it out. Upon discovering that Stepanik would not cooperate 'b7 
supplJ'ing the neceasary papers no f'lzrther actiOll wu taken b7 either 
party. The only inference which may' be dra1111 tram tJ)e c:1i-c:t111,Stances 
present,ed is that both the accused·and lfre. Ol-user abandoned tlJ,e scbea 
before an agreement was arrhed at. :rare negotiation and izrfestigation, 
preparatory to, and leading toward an agreement far the accomplishment 
ot an unlawtul purpose .tails shcrt of proot ot an agreement. 

It ia to be noted that the JrOBecution wu apparent~ surprised b7 
the teatim.OD1' ot Kre. Grasser, -.b.ich tailed to aha.- that t~e accw,ed bad 
suggested to her that ahe steal the BlLW car. Thereupon, on sotion ot . 
the pt"oseqution Mrs. Graaser was 'declared a hostile witness and the 
prosecution proceeded to impeach her by uking her il she had ude -n.ri
ou:s inculpatory pre-trial statement• to the CID which were inconsistent 
to her testimony in cocrt. vrs. Graeser admitted that her pre-trial 
statement contained the follcnringa • · 

•* * * I asked Captain Dingle7, whether there na ~ , 
possibillt7 ot sy obtaining this vehicle in a legitimate 
matter. Captain Dingley said no. He said that he could 
report the automobile as stolen it I would take it ~· 
I told him that I would first see Kr. Stepanik, the · 
A.ll8trian transportation official in St. Johann and find , 
out, whether he would giTe me &'!!¥ _papers far it,· in the 
event Capta.1.ll Dingle7·could gift me t.be car in the wq 
he suggested. * * *" (R 73). 
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Relatb'e to the Yi.eit to Stepanik's apartment Mrs. Grasser admitted 
that ·ehe made the .f'ollowing pre-trial statements• 

• I 118nt back to see Capt. Dingle7 and I told him that 
Stepanik n.tueed to giw me papers .f'ar the Blll' and I told 
.turther that Stepanik a.s expecting both o.f' us in his apart
JD8Jlt tQ talk the 11hole thing over. That aame night n went 
to Stepa.n1k1a apartment and saw Stepanik***• I did most 
o.f' the talking.. Capt. Dingley coald not \1Jlderstand or speak 
German, but I translated most of the remarks that were made, 
so that be could umerstand aoat o.f llh&t was going on (R 73J. 
Stepanik said that he could not g1w • the papers and that 
it n.a not :worth taking such a risk. After I translated tbia . 
remark to Capt. Dingle7, Capt. ~ler said in English ,,,_. 
ea.tizaes haw to take risks in this life 1 • I translated this 
particular ruark to Stepanik. Stepanik 1s brother Friedrich 
then aade the Nar.lc that 1.f thia particular B:W 'WU reported 
stolen and right after this, Capt• Dinglay left .f'or J:Mrica 
and I left .f'~ Sw:ltserland, people would fit ~wo and tw to
get~r. Capt. DiJlile7 than •de the remark in Engliah 1Ch 
-, God, Sal.sburg gets a lq list of atolen wbiol•s- •WIT 
,reek and nobody would pay arr, apeoial attention to another. 
whicle that na reported stolen'• ***Two ar three dqa · 
later, Capt. D1ngle7 told me that tblre -.u no possibilit7:·
wbD.taoewr to get the car. When Capt. Dingle7 told me thia · 

. I coaplete}¥ gaw up the idea of getting the mm.• (R 74) • 

'lhatefll" •1 ba'f8 been the probati1'9 eftect upon tbe a1nds o~ the 
aabers of tbi court o.f' Krs. Grasser'• impeacbment b7 means of her pre
t.ri&l statement, it 1s o.f' course ele1118nt&r7, that evidence ot a prior 
1.Dconaistent 1tatement on the part ot a witnees oannot be considered as 

· e'rl.dence •f the accused'• guilt. . 

She• the competent e"fidence ot the alleged ·conspiracy is entirely 
1.Doonoluaiff, w are of the op1.Dion that the record ot trial 1a leg~ 
1nautf1o1ent to 1uppon :the find.inga ot guilt1 ot Speoitication 4,
Cbarp III. . . 

·. 12•. the &CC'1118d 1a 36 rem of age, married, and ah~ •chool . 
eraduate• 1'ar Department records ah01r that his cirlllan occq,ati01D11 
wrea plaat1o eJlginNr, aut0111obile dealer, and manager of an airport. 
rro. Oo-t.ober 1942 until September 1943 the accused ns a pilot and u
•utct operatiom o.f'.f'icer in the C1Yil ilr Patrol on ant1-eubur1ne 
patrol duey at Portland, Kaine. Hens comissioned as a first lieuten
ant, ilr Corps, j,r,q ot the Unit.ed StatH on 17.lfoveaber 1943, and entered 

. on extemea actiw dut1 OD that date, rlth a rating u a 1arri.oe pilot. 
Be _, proaoted to captainl J.rt/J:f ot the United States OD 27 Kay" 1944. .Be. 
NrWd as a ccabat open.tiom otticer 1a the liediteffanean 'theater of . 
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Operations .from Febl'U8%7 1945 to April 1945 wben be waa assigned to 
llilitary- Gownment dutiH • With . the exception of one et.ficienc7 ratu,g 
which waa satiatactory am ODS which was ftrJ satistactor,, all ot the. 

· accused •s et.ticiency ratings are ex.cellent.. 

13. In our deliberation upon tbe·record caretul consideration baa 
been given to a briet tiled on behalt ot the accused by Mr. Joseph F. 
O'Connell, Boston, lfaaaachwlette, attornef ter the aco11sed. Oral argu
J:l8nt by Mr. o•CoJ:mell was beard by tbe Board ot Re"fi.ey. In addition 
tmreto the Board baa considered a letter .from lb:. 0 1CoDD8ll addressed 
to The Judge Advocate Geraeral, dated 1 ipril 1947, wherein clemeD.07 on 
beba1t ot the accu.aed was recOJ1m1.ended. 

. 14. The court 11U le~ constituted am bad juriadiction ot the 
person and ottenses. For the reasons 1tated, the Boa.rd ot Ren,n-.. holds 
the record ot trial legall.T imu.tt:Lci.ent. to euppart; tbe 'ti.Adi.Dge o:t 
guilt7 and the Hat.ence. 

1ir leave 
: J1'11ge Ad..,oato 

Judge idvocate 

Judge ictrooate 

• 
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~UL 3 LY4;
JiGH - Cll 319857 1st Ind 

WD,. JAGO., Washington 25., D. C. 

TOa Cc:mmanding Oemral, Zone C0Dl1Jl&I¥i !U8tr1a, APO 541, c/o Post.muter 
New York., New York 

, . 
l. In the case ot Captain Henry M. Dingle1 (0-540.373), Air Corps, 

I ·concur in. the foregoing holding b7 the Board of Be'fiew that the record 
ot trial is legally illsut.ticient to support the findings ot guilty and 
the sentence, and tor the reasona stat~d reccmnend that the t:l.ndings ot 
guilt7 and the sentence be disapprowd. ,,. 

. . E~ When copies ot ti. published order in' thia case are torn.rded 
· to tnia otfice they should be accompanied by the toregoing holding and 

th::IJt indorsement. For convenience of reterence and to facilitate at
taching COpiH ot the published order to the record in this cue, pleaae 
place the tile number ot the, reccrd 1n. bracket. at the end ot the pub
lished order, as toll.cffla_ a 

(CM .319857) • 

... 





.. 'QR D!P.AliTl[Eft (18.3)
In the Of'tioe ot Th• Judge .A.clTooate General 

llubingtoll. Jr.C• 
. 
JA!JK - CJl 119868 

9 SEP 1947 .. 
l1111TBJ> St.A.!ES ·) ZOD t'!OVKAIP li.OSTRD. 

) 
trial by' G.c.:11.. oozrnucl a1. Salsburg,l· Te .Aaa11ri&. 2a.2,,ai Oo~ber and 8 &Dd T 

, Seoo:Dd L1.e,nen.an1; tltOJiA.S J. . Jlonaber 1946. Diud.11&1, total tor• 
CCERELLE (0-1020297). C&valrT ) t•iwre, ud oontu-.ct tor one (1) 

) ~v. 

-----.------·--------·--···---OPllJIOI ot ~ B0AaD 01 RMR 
SILVERS, lb.I.FEE and ACIRO?I)• .WC• Adwoate1 

----------- ·---------~~ 
1. !be reoorcl of' trial ill the OaH ot the otf'ioer uaecl abo-n hu bean 

exudnecl bf th• Bou4 ot amw aD4 ~ Bo&rcl 1ulmdu tb.11, 1111 opinloa.. 110 
file .7mg• .U.noaw General.· 

. 2. Aooued. wu trie4 11pcm 1iM tolllllliJI& oharge1 and 1peoit1oationa 1 

C!IA.BGB I•· Violaion ot 11he Hia J.rUole ot 1ar. 

Speoitioaticm la In 'lih&t 2D4 L1eutezwl11 !ham.a J. Conlle,t 
4th Comt&b1alal"J" Squadron, 'beiJlg a, that time Poa11 Blco~· . 
Otfioer, dicl. at lJalleill. J.utria. on or a.bout 19 .Aaguat 1946 
telonioul17 embeule "7 traudulenU7 oonnrti.Jlg to hie mn 
use about 200 oanou ot oiga.re"-• ot the w.lue ot tl.40.00 
the property, ot the United State, turn11hed am intended tor: 
the ad.lit&r7 HrTioe thenot entruated to b1a the aaicl 2nd 
L1eutenan1. ncmu J Conll• bf Poa11 Exohaage a'lilloritiH. 

Sp.oitioa'\iou ~• ia. that 2nd L1eaenan1l n... J Oonlle. 4tll 
. Conat.i,uJ.aey Squad.ron. did. at or near H&lleiD., .Amtri•• OD. 
or about 19 .Augut 1946 wrcmgtally' sD4 alatully' Hll abo\&11 
200 oartou ot oigarette1 ot a valae ot about tHO.OO.propert7 

· ot the l1J11 te4 StatH turm.ahed and intended tor the ad.l1tU7 · 
••mo• thereot. 

· CHARGE II• Violation of th• 96th J.rtiole ot War. 

Speo1t1oaUou 11 In that 2nd LinteDIU1' Thmu J Corell•• Uh 
Ccmatabtalaey Squa.d:ron. did. at or nea.r Halletn. .A.uatria, Ol1 
or about 28 June 1946. wilhl.17, wronp'ully' and anla1'tully' 
obtain 'b7 direot purobue troa the United Stat•• jr,q Poet 
Exohange one Leioa oaillera in violation ot order• trca higher 

.· Reaclquartera. Tiu ~tter, BN.dquanera l1Aitecl Stat•• Foro••• 
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European Thea.ter. dated 9 :Mq 1946, aubjeott "l'atoh am Camera 
Lottery-, n and Letter, Headqurten United Statea Foroea in 
Au.atria, .dated 21 Jfay 1946• aubjeott •totter1••• Post Exobange. • 

Speoitioa.tion.s 2,S,t, and It (Findizw ot guil"Q" diaapprond. by' 
renewing a.uthority). 

Speoitioa.Uon 6t In that ~ Lieutaant 'fhomaa J Corell•• Uh 
Conatabula.ry Squadr@, did, t.t or nea.r B&ll•in• .A.atria, on or 
about 16 July 1946, boringly and. wrongtully tail 1.o h&n aade 
deduotiona tro• hia ourrency ooatrol reoord.1 tor purohaae1'aade 
fran a. United Stt.tea Poa1; Exohange in rtolatton ot Oiroult.r. 
1$9, lie&dqua.r'ffr1 Unii;ed Sta.tea ForoH• El1ropet.n fhet.t•r• dt.te4 
10 October 1946 u aended. · 

.ADDITIONAL CnRGEa Violation. ot the 96th .A.rtiob ot War•. 

Speoificationt In th&t Second Lieutenant Thou.a J. Corelle, jth · 
Constabulary Squadron, did• e.1; or n.ea..r Rallein, .lua'\t'it., cm-or 
about 19 .August 1946, knowingly and mu.urfull.7 ha:n iu Ju.a 
pos1e11ion t.bout aix hundrod aDd 1:hirty'•two ($632.00) dollar• 
in •oney- ot tho United StatH ot .Aaeriot. in flolt.Uoa ot 1.he 
proTiaion ot Let\er JJJ 12!-PA.Fll, Headquarttr1, tci'be4 Stt.t•• 
Foroea in J.uatria, dated t .April 19'6. 

Re pleaded not guilt7 to t.11 ohargea llld 1peoit1oaticm1. U'b•r a.rrt.ip:zuu, 
and during the oouree ot th• trial.,the ooun &118ndt4 Cb&rge I to r-4 "Violt.• 
·tion of the 93rd. .Article ot War• and 11nemed .,.,h 1peoitioa.tiozi therew:id.er 
by •triking the word.a· "Unittd States tunuahed and intended tor the ailit&r7 
aervioe thereot• t.nd aubaiiiuting therefor the nrd•• •UWJ izohu&• Sernoe• 
(R 27,28). Tho oourt allo, artier t.rra.igmaent and durhlg the oouru ot the . 
trial, amended Speoifioatiion 6 of Charge II to rea4, •1n tb&i 2nd. LieuteUJL,, 
lhomaa J. Correll•, 4'th Conatab11lt.r7 Squadrozi, did, t.r or Mar Balleia., 
.Austria, on or about 1, J\lly 1946, knowingl7 lll4 wrongtull.J tt.11 io Ju.n ad• 
deduotions from hi• ourrenoy oon-vol reo'onla tor pvob&lea ude troa a. t1D111ecl 
Sta.to, Poat Exoha.ng• 1:D. Tiolatioi:i ot Oiroula..r 82, llu4quariera Um.ted haiH 
Forooa, Elu'opean. theater, da.ted. S J'wie lHt• (:a 65). .A.ooued wu tom 
guilt7 ot Charge I t.nd it1 apeoitioationa u mended., pilt7 ot Speoitio&• 

' tion 1, Charge II, gu.11ty ot Speoiti0&tiom 2, 1,4' u4 I ot Charge Il 111.111' 
exoeptioD.11, guilty ot Speo1t1oat1on Sot Charge lI u um:14•4, guil"J ot 
Ch&rge II a.nd gu1lty ot the Additional Charge &D4 11'1 1ptoit1ot.Uon. Jo 
evidence· ot fJl1 prniou. OODTiotion •• introd1aoe4. a. wu nnileziud. w 'be 
dismi11ed the ••n1oe. to torteit all pq t.D.4 allova.D.011 d.ut or iio beooa 
due e.nd. to be oontined at hard labor at auoh plaoe M tM rninlza.c av.111\onv 
aight cliroot tor tin )"8&rle 'fhe rniewiq auibor1t7.-approTtd. oill.7 11 auo!a 
of the finding ot g\&il"Q" ot Speoiti0&tion 2 ot Obarge I u i.UT01n4 & t1114·· 
ing ot gu1lt7 thereof ill Tiolation ot J.riiole ot Wa.r 96, 41111>pi>ntd. b. 
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findings of guilty of Speoifica.tions 2,3,4 and 6 ot Charge II, a.pprond 
the &Entenoe but reduced the period of confinement a.t hard la.bor to OD.e year 
and fonrarded the record ot tri&l tor action under Article ot Wa.r. 48. 

3. Evidence for the Prosecution 

A.a to Charge I and ita Specifications 

Aoouaed wu special semoe ~ post exchange officer ot the 4th Conata• 
bulary Squadron and a, such operated the special eerTioe otfice and the paat 
exchange at· Halle in, .A.ustria. In .A.uguat, 1946, Seocmd Lieutenant ll'illi&a .: 
Franz wu assigned •• auiltant to acouaed and noticed that there were aoae 
poat exchange item&, conaisting ot about forty-three oues of cigarette• and 
some soap, in the special aerTice office. Aocuaed explaizied. to L1eate11&11t 
Fran& that these itema had bHD •1et1. OTer" from a post exchange formerly 
operated by a.ocuaed at Bad H&ll and tha.t they were •.oTer and abOTe iATentory.• 
The cigarette• had been brought to H&llein tor diatribution to the various 
troops in the aqua.droll and la.ter 'Lieutenant Frana 1a.w a receipt ~roa •E• 
Troop for some of these oiguettea and wu pre1ent when a aerge&llt troza •B• 
Troop paid for ao:me more of them. Aoouaed told Ueutena.nt Frans that all the 
troops had reoeiTed saae of the oi.garettea. On 20 .A.ugust, there were ollly 
five ca.sea ot cigarettes lett in the apeoial aemoe otfioe and that dq 
accused ordered the remaining oues to,be taken to the HalleiA poat excha.nge 
t~ be aold. Th••• ca.aea arriTed at the post exchange &bout 4130 P••• and 
about an hour later Agent Denon ot the·Crtm.inal Investigation DiTi1io~ entered 
the post exchange and caused it to be closed (R 47•60). 

PriTate First Cla11 Frank Trinka wu the :manager of the po1t exo~e 
at Hallein and worked under the aup~rTition of accused. Prior to taking in
ventory of the po1t exchange for the month ot July, aoouaed ordered the re
JIIOTal of about forty-three cue• of oiga.rettes and acme soap and ahoe poliah. 
l'hese items were to be taken to the special aerTioe off'ioe and there diltri
but9d to the troops as an extra ration. They were. not entered on the brnn
tory tor the month of July. F'rom speaking to members of the 'ftrioua troops, 
Private Trinka knew that· some of the cigarettes and other items had beezi 
issued but he did not knOW' J:n what quantities.· About "22 August,• he re- · 
turned approxi.Jnately fi~e or six cases of cigarettes, to the po1t exchange 
by dir,,,ction of accused.. Ea.oh oue contains fifty cartons ct cigarette• 
(R 37-43). . 

Niklos Roth~~ resident of Hallein, Awltria, was employed to make •mall 
repairs about the Hallein po1t exchange building. He first became a.cqua.inted 
with accused in the middle of Jun&, 1946. Thereafter,· aocuud told Roth 
tha.il he would like to buy some jewelry if Roth could find. 1ome that wu tor 
1ale. Roth then met Count Odelikalaki who ottered to sell a ring aDd a 
brooch for 60,000 schillings. Roth exhibited the ring and brooch to acouaed 
and informed him that they could b~ purchased tor 60,000 achilling1. Aoouaed 
told Roth that he would buy t'he jewelry for 200 cartor:18 of cigarettes. .ltter 
obt*inini Count Odelskalaki'a consent, Roth agreed to the exo~•· Aocuaed 
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clelinrecl the oigarett•• '\o Roth'• aouae in B&llein and reoeiTed troa Roth 
the riug and broooh. Coant Odelakalaki took Pay 120 oartou of the cigarette• 
and. left the ,rea1114•r ill Roth'• houae, llhere they were aehed by agent• ot 
the Criminal Innatigaticm. Di"ri.aicm. It appears that Roth did not diaoloee 
to aocmed the tut that he wu aotiJlg u agent tor the Count (R Z4-$T). · . 

J.t the trial, Cr1•:lnal lD.T..tigation J.gent JoHph P. Denon identified 
a cue ot Cuiel oige.rettea, which wu opened in court, and a oaH oonta1n1ng · 
a number ot carton.a ot Cheatertiel4 oigarettea u the oases ot cigarette• 
uiud b7 hi.a uaiatant at the hciiine ct Jl1klo1 Roth. Durblg the pre-trial 
inn1tigation oonductecl by .tcent Denon, aoouecl poatecl to theH oigaret~• 
am 1&1d. "they nre the ciprettea. • the cue coni;&inhg Camel oisare"M 
wu &dliittecl 1n eTi,dezu,e u ProucuUon Exhibit 22 and. iihat oOl.lb.1n1mc 
Cheatertield oigarettea. wu adld.tted. u Proaeoution hhibit 2S (a 20-29-11). 
One .oartoza troll ea.ch ot the1e 08.IH WU exhibited to the oourt; lzi4 the trial 
judge aclTooate pointed o~t, w1thout o't!jection b;y the detenH, that there 
were no duty 1tampe on either ot' ·them. and tb&t eaoh oarried 81.he 7ellow aeal 
ct the &r11.ed toroea• (R-71) • 

.tcent DenoTe &lao 1den1df1ed a wooden box, introduoecl ill nidmoe u 
Pro1eoution khibit 2, a1 a box he had taken tr0& 1ibl GoYen:aent qurt.n 
oocupied. b;y Cap1;&1za Lwldberg, the 1qu&dron executin ottioer. <n 28 .&llgue11 
19", Captain Lm:l.d.berg had toUDd thia box ooTered with olothe1 iA C..pta111 
llartin's r0011. ad ·aac1 raoTed it to hie q~r• where l» o~ued iii an4 
aotM itl oonte11ta. Be then uked hi• oom•nd!q otfi~r 1lo.J10Uiy ·the · 
Criminal InTe1tigat1on Dhilion ot hi1 tµ::id. CaptaiA Mani11'• room. wu 
in the Stt.tt Ottioera • Quartera am on 22 .&llgult, cluriag a dbmer oonnr1a
t1on ill which •taoetioue • raarkl were b•~ paa1e4 about the "Om be1nc 1n 
town,• aocued. had uked Captain Martin. it h11 •atorerooa• wu "big enoup. 
for a piano• am Hid. 1011ething about putting 111 ader the oaptd.n'• becl. 
A.ocuaecl liTed in a. room oTer the po1t exohallge • .ltter Captaill Jfartin ba4 

_ 'been 1ntoraec1 that aoouaed had been placed in C111te>q, he noticed that acme 
object coTered with olothe1 had been placed under a mght ,~ at the toot 
ot hia 'becl". He lciokecl it and. had the impreuion that it wu a box, but did 
110t inquire further •. 

J.t the time Captain Lwldberg opened the 'box, he not:toed that it con
tained, uaong other ital, •a lot of clhmond. ring1• (R 13,31,32,69,60,6'1, 
68). .A.gent Denon identified a diamond riug exhibited at the trial u one 

. ot· the riJlga tound in the bOlC. J.t the pre-trial innatigation aocused ha4 
aaid that the ring wu h11 a.Dd tb&t he had. obtained it from tikloa Roth 
in exohange tor 200 oartou ot. oigarettea. !l'he rin,; wu admitted 1D ni•4-=• u Prosecution hhibit ao (R l:5,31,Z2,69,60,67,68). 

In hi• written. pre-vial 1i;&t8llleut. dated T September 1946, which wu 
a4&1ttec1 1:a. eTidenoe u Proaecution Emibit 1 without objection by tile deteme 
after & lholring. ot i ti TOlat&ey nature (a S•ll ), •aocue4 atated. th&-t Roth 
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had approached hi.a with a ring and a brooch for which he wanted 60,000 
1ohillinga. Roth did not want thu prioe in cuh but in oiga.rettea. .A.c
ouaed finally decided to give Roth 200 oa.rto:ca ot oigarettea tor thia 
jewelry. Prior to thia aDd sneral de.ya before inventoey ot. the post ex• 
change wu taken. aocuaed had rem.oved therefrom and placed in the special 
1ernce office 41 ca.aes ot cigarette,, intending to i1sue an extra cigarette 
ration. He distributed eight ouea ot thea.e cigarettea to each ot the tour 
troope or the aqu&dron. About the second or third week in August, he de
linred tour ot these oaaes. containing a total or 200 oartOllB, to Roth'• 
home for whioh he received the ring and the brooch. He returned. the re
mainiDg tiTe oases to the poat exchange. The ring contained a large 
diamond, U smaller diUJOnda aDd 1.2 rubies. The broooh had ZS 1mall dia
JIOlld.l and tour rubies. The wooden box found in CaptaiD. Jila.rtin'• room be• 

' longed to him. He had pla.oed it at the toot of Captain l!artin'• bed a.i'ter 
hearing that Roth ha.d been arNated•. 

.A.a to Specitioationa 1 and 6, Cha.rge II 

One of the 1tema in the wood.en box Ya.I •a teioa Camera.• "When it wu 
exhibited to accused at the pre-trial 1nveetigat1on accued aaid, "Thia 1• 
the oaaera• (R 19,23,68). .According to Jlrivate Trinka. trom the em ot 
June to the e:od of A.ugu,t only two Leica caaeraa were iHued to the H&llein. 
poat exchange. Heither of theae oameru had & 1.2 lena and he had never 
aeen & Leica with that type lem in the poat exchange. He had not aeen 
9-that oaaera with a 1.2.• He h&ndled the itema that were tor lottery am 
aale aDd both the Leic& oueru he had reoei""'4 were diapoaed ot by' lotteey• 
.A.ocuaed had never won a lottery in the poat exchange (R 45.46.67). 

Printe Trilllca had aeen Letter, Re&dquartera; United Sta.tea Forcea, 
European Theater. 9 ~ 1946, Subjec'\a "Watch and C.,mera Lottery,• tor 
thia was the direotiTe under which lotteriea were oonducted in the Hallein 
post exchange. Thia latter provided that traa ita date untll 31 Jul7 194,6 
only trai'\ed Sta.tea milit&17 penonnel and ohilia.m who were on duty' in an 
overaeaa ocmbat theater on v..:g Dq wo\lld be authorised to participate 1JL 
lotteriea tor theae itEIJIIIIS. In tu ennt th&'\ the available quan'\itiea ot 
theae items exceeded the nwaber of peraonnel authorized to bu7 under the 
tenna of the letter, the exceu was to be d.iapoaed of in aooordanoe with 
•extating arrangement•~· The letter wu introduoe4 in evideaoe u Proeeou~ 
tion Exhibit ZS (R ,5). · 

Aocu.aed peraonally went aenral time• to Wela. Auatria. to "piolc up• 
post exchange item. Firat Lieutenant !n.07 Webb waa the c-nmm,ndimc officer 
or the Wela Poat Exchange Depot am identified & t&l.17 out·aaeet u an 
ottioial record from the tile• ot hi• ottice. The tal.17 out oont&iDed a 
liat of a number of poat excha;lge item• delivered to aoouaed u poa'\ ex• 
change otfieer of the ,th ConatabU~ILQ' Squd.l"on, among theae itema b•iae 
Olle 1.2 Leioa camera, the selling prioe ot which 1fU $60. The date ot 
delivery- appearing cm the tall7 wu 26 June 1~ am the aignatve tliencm 
ot the unit exohange oti'ioer receiving these item seemed to be "F. G. 
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Correll• 2nd Lt.• two undeoiphen.ble imtiall or le"era appearing to the 
· iett ot thia ligm.tur.. Thi• document wu &d:lllittecl in niclenoe u ProHCU• 
ti.on Exhibit 3&. Aooording to Printe Trinka.· the items on thh t&lly out 
bad neTer been• delinred to the poet exchange but had gone to the epeci&l · . 
nrTioe buildillg. The signature on the tall;, indioa:t.in.g receipt ot the. 
itea lilted thereon waa that ot aoc~•d (R 66-68). .· · . 

. In. hi.a written pre-trial eta:tement, aoowsed stated that on~ ot 
h1a tripa t.o the Well depot he had eJq>ree•ed a desire· to purohau a teioa 
caaera. He wu told at ti.rat that the clepo1; had diacontd.nuecl. •OTer · the · 
oc\mter• aalu but eometiJDe in late lfll.7 or earl,- June, 1948, he wu int'oru4 
that a Leioa camera would 1M put on hie t&ll.7 out tor the tolloiring IIOZlth. 
and that he could pq ror it at the end. ot the JII.Olltll when he ae'\Ued hl•. 
bill. Conaequentl7, •about• 22 ,hme 19'6 he reoeind the Leica oaaera which' 
had been toun.d in the wooden box. At the end of 1;he aonth he merel7 "made ·. 
up the d.ii'terenoe• oa.uaed b7 ha.Ti.Ag t&k:en the Leio& oa.ura 'b7 paying tor it· 
out of hie om pocket (Proa EE 1). · · · · 

Duri:a.g the pre-trial inveatigation. A.gent Denove uked accuaed.tor hit 
•currency control 'book• and acouaed delinre4 hi1 •ourreno7 control book• 
to the agent. Thia record ·wu a.ooepted. in eTidenoe u Proaecution EmibU 
32(R 32,~S). Ca.ptain Luther JI. Chane,.. deplilty to the diaburaiAg ott1ur, 
45th Finance Diaburaing. Det&ehment, Salzburg• .A,Qatria, wu. •h01n1 Proeeou• 
tion Exhibit Z2 at the trial and identified it u a •ourreno7 control noord.. 
USFET. • Tho "1niti.al entry• in the record wu JU.de OD 25 ~ 19" aa4 the 
lut entey on 2 iu~ 1KG. there were no deduotiou in the book ad.• b;r 
a poet exc~• (R 6S,M). Circular lllmber 82. Headquuter• United Stat•• . . 
Foroea. l»ropean ihea.ter, 3 June 1946. wu introduced 1n eTidenoe u Proeeo\i• 
tion Exhibit 36 (R 63). Paragrapi 6 ! _of thi1 o1roular.~•v14,u .. 

•t. Puroha1e1. (1) The dollar Te.lue ot all purohuff_traa
ot'ficial agenciea In· 1ibe theater 1uoh u exchaz:lgea, ooaniuariea · 
and clothing atorea, shall be entered in column, (or 7) am the 
balance in column 6 (or 8) reduced f.ooord.ingl.7. Such entriH 
will be made _to the nearest dolla.r and no entry need be Md.• tor .· 
indhidual purehaaea amount1ng to leaa than ts.oo. . . · 

· (2) .ill entriea for purchues whioh reduce the b&lano• aftil• 
able will be Jl&de b7 the per1on reoeirlng pqmen.t and will be authen• 
ticated.• . , · · 

fhi1 circular reacinded Circular. lfumber 1:59, ea.me aeadq~er1, elated 10 
Octobf,r 1946 •. the eftectiTe date of reciaaion being 20 Jue 1946 after whioh 
date the •ovreno7 ex9ha.nge oontrol bock• authorized 'bf Circular Jlaber 1S8 
_,. to be no longer w,ed &rad a •cvr8Xl07 Control Reoord• wu to be '1uba1;i• 
tuted theretor. Circular Jlmlber U9 wu 1ntroduoed in nid.enoe u Couri'• 
Exhibit 1; Thia circular did not require that 4eductiou 'N Did• 1n * 
•curr·enoy exchange oontr~l boot• for purohaaea ot poet exchange u.. (R
65,66). . . 
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JJ to the Additional Charge a.nd ita Speoitioation 

.Ageut DenoTe bad toum tsH 1n Um.ted. State, •0U1Teno7• in the wooden 
box. C&ptain Landberg had &110 aeen aoae .Amerioan money in the box aD4 
desoribecl it a.a being -.. little OTer aix h\mdred dolla.n ill 20 dolla.r u4 
5 dollar billa. •. Thia :money wu 1ntroduoe4 in e"rl.denoe u Proeeoution h
hibit lS (R 17,18,23,68). Aoouaecl, b. hi• pre-tr1&111Ti'tten ata.tement, 
ea.id tha.t he had wee bJ gambll:ag a.t leut POOO 1n ANrioan JROJ1q during 
the pa.H&ge troa )few York to LeHaTNe 1lheu u· landed in LeHaTre a.bout 17 
December 1946, he apent acme ot th1a 110Ue7 a.m lwl a.bout j24:00 left. Prior 
to h11 e.rrhal 1n .&Aatria 011 28 December 1.945, h• had been iHu•d a 01UT9Jl07 
control book but ha.cl not deolared. therein a.U the Jaerioan aoney- he ha.cl with 
hia. He h&d deol&red. about tlBOO and the'reaining J.aerioan mone7, about 
'600, wu that touncl in the box (Proe Bx 1). · 

The oourt wu requeated to t&ke judioi&l notioe ot Letter .AG 123-Pil'IB'~ 
Headquarter•, United Statea 7oroea 1n .watria, , jpril 19'6 (R n). Thia' 
letter pro'ri.dea t 

•1. Except u a11thorised., &11 peraonnel aubjeot to ta• juriadio• 
tion of th!• headqu.rtera, inoludiDg thou indi"rl.du.11 whG ooae 
within the aoope ot Cir Z6', WD, 8.Sep 19H a.nd Cir 139, USFE!, 
10 Oot 19'5, are prohibited trcma 

a.. Ilaporttiig, holdiJ:l&, tranaterri.ng, exportiDg or in 
- &llJ" wq dee.ling in U.S. or Britiah pa.per ourrenoy 1n liberated. 
or oooupied territoey within ihe European fhea.ter. 

I • • • • 

-•4. The pro"rl.aiou ot th1a letter will be brought to the atten
tion ot &ll peraonnel and will be oonapiououaly posted in appropriate 

· plaoea • .- - · · , · · 

'the .n&ropean !heater Ciroula.r ~er 139, eitecl ahon·proTid••• 

92. Purpo•••• I, ia the pol107 ot the 'theater Commender to 
deey .arm;, taolilt!ea tor the exchange or tranamiaeion of tuDda 
derind troa aouroea other than ouh pq and all01ranoe• reoeiTed 
in Wa theater, a.nd mone7 lawtull.y- uiported into the theater
ffe illdi~du.ala while on- duty' in the theater a.nd aubjeot _to lJS 
m.11ta.r7 1riJ. · - . · · · . - . .. 

•a. Isaue of Book. l!omrneDd<tra ot &11 eohelona will iaaue, 
to :a11 peraonnel within thdr oomand, a Currezi.,oy Exohal:Jge Control 

_ Book.. .l 1uppl7 of auoh book• will be diatributed bf th1a headquar
ten. - .l aample ot 1uoh book, oontail11ng a ample entriH, 1a atta.ohed. 
u .Al:inex .l- to thia oiroula.r. · ' · 

, •,. Initi&l Declaration. a.. Efteotj,Te 10 lfoT 1~5, &ll peraormel 
1D thi• thtia.ter aubjeot to US mil1t&r7 la1r will deolai-e their holdings 
in ourreAoiea (inoluding ba.nk deposits) in-thi• theater, b;- exeouting 
the atticla.Tit·or oert11'1oa.te on the front of the Curreno7 Ji:Eoh&nge 
Control Book. · · · 

-· • • 
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(190) 

t' • : ... • .• ·:.~•41_./':_ .· . . . ·· '-:_.. .- ·> .• 

o. The imtial de"lara11101l, when. ~"4 aa ·prQT1.cle4 · . 
belOII'';° ·..111 1>e entered U autaor11.a holdi#gt ln. the °'1rrenoi . 
Exohange Control Boole ot the iD.41Tid.ual OODOff'IW4, bf 1.he . . 
ottioer '.a.uthor:i.se4 to app~ th• dnl&n.'1011, . . .. 
•5. .A.pprCJftl ot Initial J>eolaJ"aticm. • • • . · .... ·· ·. · : .. 
. _: ·. k liithorYtj- 11 a.i.,..,.a & eoillllian4el'i. et ali eohelmia. 

.d~ to ~ and liJd.11.1' 1111111 1 ..... 1, to H~ldD•' ml appro;ri . 
Wtial d~lan.tiOD.1 .o~. mil1t1.r7 ucl.ein.U.aA peraonnel w:id•, their 
command or juriadiotion, 1il uo\Ul'be D01= -'1n uoeH ot the ne11 ouh 
pq .·and. &lion.no•• clrou 1'7 th•. a4i'Jidual aur1ng 1lhe thrffe -
mn:!i!, period lllllledia~l.7 preoediJac- the t1M ot 4eola.ratiou., leu · 
aaow:iu tnpamittecl wtl14e ti:119 11Mater 4vilag auoh ~H-a>D.th. 
period. ' · · . . 

•• IiLitial 4eola.ra.t1ou 1A exoua ot tu awin a'boTe lA• 
.d.J--'tta'. wili'_,-equi.re the apprcnal ot tae un ldper ·•dldnbtra-
·. Un e·om,..a,.r. · · · · 
.. i,' . . . :• . . • . • . . .. 

' ·. · ~•..%:A 4e~erainiq whether a WUal 4eel&ra'\1on ,uoulcl _'be ap
prne4. or 4ilapprnecl, al~ ooza•raecl ,rill 'be picle4 117 ~ pol107 · 
cnrt.11ne4 1~- Par 2, a.bofl. Jloiie1' reoe1Te4 .fro& nku 1ovoe1, in• . 
el114iag pi,ttlta trca bll.$-aai'kn operatiou, pro...u trca the •al• 
ot propen., ot &IV k1D4.~- pullq pretita an .., ffD.liderecl.,. 
'being wUhiu. the 11•tu ot auoh poJ.J,q. 

.. . ·. ·• . . . ., 
· · . 89. lar Ani'ftl. 1D !!Ma"HI'• .!.• .lll f1Dam• ott»on oxobf.nc1.Jlc 

O'IUTeDq troa ou:iia14e "ii i&eater lino 'tM ftttODOJ Of & OOWltry' . 
in W• ~Ater, tor per101mel arriTUC in 1ze· iluater. Will hrn11h 
noh per1onnel with a e11ateullt in 1ua~Uall1' tao tollori.ng toraa 

· 'I herebJ oertity' tha11 I baTe oo&Tene4 ___ doll&ra 
worth ot . (ll.&ZU ot 00W1tq) aouey inio · 
(1W118 ot ooun\ey) ourreD.07 tor . · -.----
(naae, rut, and aerial 11.abor). who w NOa.Ui arriN 
in the Earopean !heater.• 

Suoll oertitieatet 11111 'N elated and 11pe4 lay \lie tilwloo ottioer, 
g1Ti.J2g hi• 4ilbva1ag •111bol mmber. 

b. the 1n41Tidual. •Pon arrhal at bia tir1-\ atatiOD. 1JI "hi• theater. will 'be iuued "'7 hil unit oom&Mer • Currenoy .Eltohange 
Control BookJ 1uoh indiTidual 11'111 Mke an imtial 4eolara1dou. ot 
the amount atated in the oertitioate reterred. ilo 1a a &boT•• and 
1110h amount. unleu exoe111To. will be apprond u hl"a initial , .. 
olara111on by the i,ornm•:rJd•r ooAOeniocl. Where de--4 a4ruable. the 
appropriate pron.liona ot Par 6 a'bofl 11'111 N aplOJed..• 

.&ad. paragraph I ot tbe olt-4 Buropean theater Ciroular Jlaaber 82 row &1 
tollon a · 

•z. Original :ta,~·. a. Commud.era' ot a.11 oohelO'lll 1'111 lane 
to all penounel wlQilii their oomwad, or \mrler their jvu4ioUon, 
who are paid. tra US Arq or •v appropriated hn4I, a Cvrenq 
Coatrol Reoord.. Reoord.1 •111.l»o aorially mmboNd &D4 luv.e4 
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(191) 

through oommand channela. F.aoh headqua.rtera will -.1.nta.ill & reoord 
to a.ooount for a.ll is•ued and uniaaued Reoorda. 

"b. .Ei'i'eotiTe 20 Jun 15'46, peraonnel offioera, or auoh otfioia.11 
aa mq be designated by commanders to &ot aa auch tor the purpoaea ot 
this ciroular, ot &ll pereona in the theater paid from tlS J.rrq or 
!i&"7 appropriated tunde, wi 11 make an in1.ti&l entry in the Reoord ot 

. eaoh auoh indhidual. Thia initial entry will be the llDI ot DIOll8J' . 

. expreaeed in whole dollan lilich eaoh 1uch per1on ha.a in hia po11eaa1cm. 
including European bank deposit•, deriTed only troa pq and allow• 
a.noes and m.one7 lawhll7 imported into the theater. rue entry will 
be made onl7 on presentation ot the ourren07 exoha.nge oontrol book· 
authorized by Cir 139, and in no cue will the initial ent17 exceed 
the ba.lanoe aTaila.ble u indicated therein..• 

Erldenoe for the Detenae • 

' /
Aoouaed, h11 right• as a witneH in hi• om beh&lt ha.Ting been expltJ.Jle& 

to him, .eleoted to rem&iA •ilent (:a•. 7Z). 

4. Diaou.uion 

Speoia.l Mattera· 

IndiTidual Det8Ale Counsel 

Before a.rraigmnant,. aooued. requeated that CaptaiA CbarlH .•• Bradl.•7, 
•or Vienna.,• a.ot u hia indiTidual deteue oowiael. '1'he trial judge adTooate 
then announoed that a.ooaaed had heretofore ma.de thi• requeat ill writillg aD4 
that it had been denied by the Cornio•nd1.ng General, Vaited Stat•• Foroea ill 
.A.uatria. Aoouaed thereupon atated that he had no objeoUon to being defended 
by the regularly a.ppo1nted defenae oounael and aa111tant deten.ae oouneel 
(R Sa). Accused waa arraigned and. at the tirat aeaa1on ot the ooun, two 
prosecution witneaaea were noni. and teaUfied. aa to the Toluntary nature. 
of accused'• pre-trial atateaent, one of then witne11ea &110 identityiq . 
Tariou.a proaeoution exhibit• (R 6-25). Ai'ter aenral oontinuanoe1, Captain 
Charle• \f. "Bradley, who in the :aeantime had been ma.de a.n.1.lable to aot u 
aoouaed'a ind1Tidual defe.nae oounHl, was introduced to the oourt ancl there• 
e.fter oonduoted the defenae (R 'S,27, 75). From the aooompu,;ying pap.re, it 
appears that the Commanding General, United States Foroea in Auatria, had · 
origin&l.17 denied .aoouaed' a request to have Captain Bradley- une &1 1nd1-
Tidu&l detenae oounael on the ground that the oaptain was "not availabb a11 
thia t:illlle ••• due to the la.rge Tolume ot court-martial -.tter• pending a'\ 
present.• _ 

Que1tion1 oonoerning the availability of ailitaey oounael are pri.Jllar117 
to be determined b7 _the ott1oer authorized to make the detail or by that 
otfioer'• iJmediate auperior on appeal and a decision adnrse to aoouaed 
will n9t be renewed b7 ua exoept upon a ahowing of abuae ot diaoretion. 
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We find no &bu.le ot diaoretioD. here. Yoreo..-er, aoouaed. did not objeoil to 
goiZlg on trial upon being notified. that Ma requeat had been denied., 414 
not uk tor a oontinuanoe to procure other indirldual clettD.1• oounael am 
ind.ioated hia williDgne11 to be detende4 by' regularq appointed d.eteu • 
ooun,el. Captain Braclle;r wu aade an.ila.blf(t 11<> aot u aooused'• 1nd1Tid.ual 
cleteme ooumel u 100n u h1a 1ernoe1 oould be •pared by hi1 eommandiac 
ottioer. In Tin ot theu oirouutanoH, •• are ot the op1m.on tba.t ao• 
ouaed hu no ju11I oauu to complain ot hi• repreaentation at the trial 
(par. ,sa, 11:::11. 1gm, CK S070ii, Lt.ndry, so BR 121,1a1, CK nn21, Duran11).- . ' 

D\u'iD& the e:umiu.Ucm ot .&.gent Denon, the trial judge t.d.TOoate. ex• 
bibited. to the oourt, and had the agent id.entity', the nrioua o'bjeotl whiob. 
had been found in the wooden box blongi13& to ac,ouud and unral other 
art1olH whioh had been 1eized. 1n aoouud'• otf'ioe or in b11 ·quarter,. · .· 
Ot thHe· iteu, thou which ha.d D011 been made the 1ubjeo1I ot my. ot 'tM 
1peoltioatiom againa, aoouaecl were 110t toniall7 of'fer!td or aooepted 11l 
erldeme u exhibit,. In \hi1 eategory were a radio, binooular1, 1peecl
graph10 eameru, n0Telt7 1W0rd1, Europnn ourreno,- Uld miaoellaneoua ntohea, 
ring1 Uld other artiol•• (R 13-26). Aoouaecl explained, in hi1 pre-trial 
1tatement, that 10» ot th• property liated aboTe belonged to the po1t ex• 
ohange am that 1ome ot it belonged to him. Some ot the po1t exohal:lge 
property did. not appear on 'libe innntoey thereof beot.uae it bad. 'been 
.•1otttried ott• and had not been olaiaed b7 1lhe wizmer,. He b.t.d. \oea b"0.7-
lng up ringa, cli&DOZ141 and other jntley •trom wb.oenr wanted to Hll• · 
with i'uropeu ourreno7 whioh Ile bad. puroha.ud wi'lih .berioan 110nt7 ill 
LeH&Tre troa men returning to th• Onited Sta.tea (Pro• b 1). 

Def'eme oounul, trom time to tiae, objeoted to th• trial judc• 14• 
Tooate plaoing before the ooun the artiol•• whioh were aot oODDeote4 
with the oba.rgea agaimt aooued. The law umber and '\he predd.en, ot 
the. oourt eaoh expreHed an opinion that 1uoh •Tideue wu irrelennt to 
the iuuH being tried. but, upon r•oeiTillg troa 1llM trial jll4'e dTOoate 
a Tague expl&n&tion a• to the neoe11ity' tor establi•hia& •a.oh&iD. ot eT1•' 
denoe, 11 the prouoution was ·penii'"ed. 1ro 0Olltimae 111• in.quiey with. reapeoi; 
to theu itema (R 14,16,21,U). · · · . 

. :the inter~oga.tion ot Agent Denon oonoerning th&t properv to=4 1a 
aooused'• poaseaaion. or in h11 ooutruotin poe1e111oa, whioh ha4 no 
be&ring wb&taoeTer upon aoouaed.'• guilt or innooeno• ot the otteme1 tor 
which he wu being tried, a.nd th• exhibition of thil property to the eour11 
wa1 olearly improper. The &dmiHion in eTidenoe of thcee part8 ot aoouaed'a 
pre-tria.l ata.tement whioh referred to hi1 aoqui11t1on ot thi• prope~ wu 
likeriae aproper. The whole ot th11 e'Tidenoe wu lrrele-n.nt an4 :aight 
well, under aoJRe oiroumatanoH, h&Te been highly prejudioial (CJI 2t&H2,. 
~, &8 BR 139,1'6). In the 1:aatant ou•• howenr, it olearly app•n 
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that both the president and the law member recognized the remote quality 
of this evideDOe, indicated to the court that little or no weight should be 
attached to it and permitted its presentation in the early atages of the 
case merely on & de bene basis. Under these ciroumste..noes, an a.asumption 
that such evidence could have materi&lly influenced the oourt in arriving 
at its findings of guilty would be umrarranted and, considering the oom
pelling nature of othenriae competent proof adduced against accused, we 
&re of the opinion that his substantial rights were not injuriously af
fected by the reception ot the evidence in question (CM 263868, Barrette, 
35 BR 125,128). 

Improper Constitution of the Court after Arr&ignment 

On p~gea 26-27 of the record of trial the tollcnring appea.rsa 

•salzburg, Au.stria 
31 October 1946 

"The court met pursuant to adjournment at 0930, a.11 the 
personnel of the court, prosecution and defense, reporters and 
interpretors, who were present at the close of the previoua 
session in this case being present except the accused. 
PRES Court will come to order. Prosecution may proceed • 

. TJA The Special Defense Counsel is involnd in a case in Vhnna 
and will not finish the case before Saturday•. Therefore, 
we ask for further continuance until ~ednesdq morning, 6 
November 1946 at 0930 hours. 

PRES The continuance is grunted. Court will adjowi and reoonvene 
on 6. November 1946 at 0930 hours for this case.• 

"Salzburg, Austria 
6 November 1946 

"The court met, pursuant to adjourrnnent, at 0930 hours, with all 
the members of the'court (with exception as noted), prosecution, 
defense and a.ccused, reporter and interpreter, who were pri•sent at 
tho la.st session being then present 8.1ld proceeded•as follows, 

TJA Mr. President all the l!lflmbers present at the la.st session are 
present with the exception of Captain Martin L. Davis, 0336888, 
524 MP Be.. Capt&in Oavil has been relieved for military necessity 
by the Commaii.ding General, Zone Conn~ Austria, pursuant to 
Special Order• No. 85, Hq. Zone Command Austria, paragraph 3, 
dated 28 October 1946, 8.1ld by that same order llajor Robert H. 
Bull, 023424, 4th Constabulary Regiment is appointed a member 
of this court and is now prese.nt. Mr. President .Major Bull ia 
a nev, moinber and, therefore, it will be necessary to read to 
him the entire record if the cowisel for the defense does not 
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., 
desire to challenge.• 

Para.graph 3, Special Ord.ere Number 85, Headquarter& Zone CQIS)Jilend. 
Au.atria, 28 October 1946, reada u tollo~~ (R l)a · 

•3. Par 5 so 79 this Hq os (aptd or OCM) ia amended to reads 

KA.JOR ROBER! H BULL 023 424 ~ 4th Ccmatab Regt. 

VICE 

C.lP1' MARTili L DAVIS O 356 888 IHF 524 llP Bn • 
•. 

The court which tried th1e cue wu appoillted b7 the cited paragraph 6, 
Special Ordera lium.ber 79, same headquarter,, da.ted 19 ~tober 1946. 

It aeems, there.tore, th&t ·when j;he court met ·on U October, Captain 
!.'Artin L. Davia u.t as a member ther_eot although he had been regularly re• 
lieved a.a a member on 28 October. In CM 302975~ Machlin, 59 BR 343,346), 
the Board of Review a&ida 

•1t thua appears that Major Anderson, without uq authority 
wha.taoever, acted as member and law member during the. arraign• 
ment, and deliberation and.determination of three interlocutoey 
questions. He had not been.appointed:purauant to the provisions 
ot: Article o£ War 8, the l• fQr appointil'ig general courts-martial. 
It he.1 been repeatedly held tnat where an individual without au
thority Iits as a member of a general court-martial and take• pa.rt 
_in all proceedings, including tin.ding• and sentenoe, such proceed• 
inge are thereb7 invalidated.••• 

wThe Manual for Court1•M&rtial, 1928 clearly contemplate• 
that unauthorized individual• sha.11 not eit a.a JIIOlllbers ot a court• 
martial at aey time a!'ter the court ia norna 'Among the groun.da 
of. challenge for cauae are ••• Seco:nda 1'ha.t he is not a member ot 
the oourt' (Par. 68•, lCM. 1928; P• 4:6 ). 'U it appear ••• tbat 
a member ia subject-to ch&llenge on U!f ground atated in olauav 
first to fifth of 68e, ••• auoh member will be exouaed tortmrith' 
(Par. 6Tb, id., P• a') (underscoring aupplied) 

•the Boa.rd or Review holds that the participation of Major 
.Anderson, who wu not detailed a.a m8lllber ot the court. in that 
p~ of the proceedings during which acoued wu arraigned and 
interlocutory questiona were ruled upon by the court. re:lld•red 
the antire proceeding• null and Toid.• 

We are of the opinion that the language uaed in the ~chlln oaae, and 1A 
the cues cited in support of the holding therein, IIU.et be interpreted in 
the light ot the factual lituation presented to the Board. ot Review at the 
ti:m.e. Certainly, any prooeedinga had before a oourt-118.rtial while an WI.• 

authorized member is •itting thereon are Toid b\11; neither law""'iiorreaaon 
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require• tliat the entire proceedings in a~ giTen case, or those parts 
thereof which were h&.d at seaaione wherein the court was dul;r conatituted. 
should be fatally affected, ipso facto and re-ardlua ot the peculiar cir• 
cumatanoes of the case at bar, by the tact that at 1ome time after arraign
ment and during the trial the court wu improperly oonatituted. The prin
ciple to be deriTed from the reported decisions on this question would 1eea 
to be that the presence ot an interloper on the court will constitute fa.tal 
error only where the proceeding• had during'hie presence materially affect 
the course ot the trial, u where evidence ia taken during such a acaaion 
without which the record of trial would be legally insufficient to aupport 
the tiridinga, llbere defense eTidence ie heard relative to t.he issue of 
guilt or 1.nnooence, where auoh interloper baa participated in a r\lling or 
deoiaion adveree to_ the interests of aoouaed or where his presence could 

. otherwiae be preaumed to ban been prejudicial to a.oouaed. In the inata.:nt 
·cue the onl7 ennt that tranapired at the meeting of ~l October at which · " 
an W'W.lt~rised member 1at we.a the gra.ntillg of a continuance by the pr..i• 
dent 10 that accused' 1 individual defenae coUJlSel could attend the trial. · 
This action of the court wu cloarl:y beneficial to accuaed and., considering. 
the rule we han expre11ed above, no prejudioi&l error reaulted from. the 
fact tha.t the court wu i&properly coutituted at this aeadon. 

Preparation, Investigation and Reterenoe to Trial ot the 
Chargea ,., 

From the acocmp~ng paper• it appears that charge• were originally 
preferred again.at accused on 11 September 1946 ),y' Lieutenant Colonel lionun 
G. Re,nolda. These charges_ contained &llegaticws that ac~uaed aold about 
200 cartons of cigarettes, property o.f' the United Sta.tea J.rrrv Poat Exchange, 
to •Nicholas• Roth (Specifioation 1). that-he unlawfully obtained trom the 
poat exchange by purchue one· Leica Camera (Specitioation T). that he 
failed to haTe proper deductions made in his currency oontrol record tor 
purchase• from the poat e:ichange 1n·nolation of Eliropean theater Circular' 
Number 82 (Specification 11) and th&t he wron{;f'ully om unls.wtull7 had izi 
hia posseaaion about $600 in .blerican currency (Speoi.f'ioation 2); all·•P•9i· 
ficationa being laid under Article ot Wa.l". 96. tbe,e charges were inveati• 
gated 1n accordance with the· 70th Artiole ot War on 14 September 1946. The 
ohargea upon whic.h aocuaed wu arraigned, with the exception ot the a.deli• 
tion&l cha.rge, were dgned· ud 1Worn io by Captain Jamee R • .McGuire on 10, 
October 1946 and 1rert referred for trit.l on that date. The &ddition&l charge 
was preferred by the ea.me officer on 18 Ootober. Captain McGuire wu the 
trial judp adTOcate in thu cue. 'fhe Qath tQ these chargea wu taken 
betore Lieutenant Colonel Jtmea Garnett, Jr., the atatt judge advocate. 

· At the trial. detenae oo\mlel contended that the proviaiona ot .&.rtiole ot 
War· TO, which M oonaidered to be JU.Ddatory and juriadiotional, had not be.en 
complied with in that the charge• upon •hidh accused had been brought to · 
trial had, 1101; been inveatigate4 '(R~ 64,65). . . · · _ ··.. · 

J.lthough perha.pa· not a praoti.oe to be encouraged (ae·~ par 4la.. JdCM:~ 
lS,28), DO errcl' liea 1D. "he taot 1;hai;, ~ trial judge adTOOate herein~ 

- ia 

http:again.at


I 
also the aoouser (Cll 2663Z5, Beaherae, 50 BR 73,86). From the oircwnstanoe 
that the ate.ft judge advooa.te took the &eouaer's oa.th to the oba.rges upon 
which &cou,ed YU arraigiied, we ~ fairly assume that he had notioe of 
th~ a.otiona of the accuaer t.nd that the newr ohargea had been preferred wi\;h 
his oonaent it not with hia advice. The charges u originally dr811lll had been 
properly investiga.ted and the same baaio fa.eta which called :t'orlh the prepa.re.
tion of theae oha.rgea were el!IPloyed in the dra.i'ting of the oha.rgea upon whioh 
e.coueoo wu finall7 arraigned. Investigation of the new oha.rges, therefore, · 
would ha.Te been fruitless, for insofar as they contained allegations differ• 
ing trom those appearing in the old ohargea they represented merely a some
what different leg~oonoluaion baaed upon ta.eta already brought to light by-
the inveatigation on the ohargea a.11 originally preferred (CM 280385, 
Warnock, 17 B8. (ET0) 161,lT9J CM 2682t0, Cloason, 44 BR 2:35,238). There bad 
been., we belieTe, a aubstantial compliance with the provision5 ot Article or 
We.r TO. . 

Hc,wever, even if there had been no substantial oomplianoe w1 th the proTi.; 
ai01l8 ot the 701.h Article of War, thia woul4 not, per ae, constitute preju
dicit.l error. In Cll 32:5486, Ruckman, the Board of Review had occ&aion to a.ya 

a.re re err or tri A.n, a ortiori, e ai ure o the a -
pointing or re errins authori'ty t.o .oomp y with the providons of 
said article doea not constitute groUDd for &m'lulling a sentence 

eneral oourt-:a&rtial otherwise valid and enforce&ble. For a. 
diaouuion of the egislative intent of Article of War 70 see CM 
22~77, .Flo~. ·17 BR 149,166, whenin it ia shown that the providou 
of .A.rtic'I'e"'"o'? War 70 are entirely administrative in ohara.cter, not a£.. 
teoting the jurisdiction ot general oourts-:martia.l, and in whioh it 
ia &lso noted ·that the appellate jurisdiction granted to the Board 

· ot. ReTiew b;r Artiole of Wu ool relatea entirely to the 'reoord ·ot 
trial' and is not concerned with extra.neoua matters of (adlllinia
tratin) procedure. .A. oontre.ry Tin would allow a detect in a 
purely adllliniatrative and prelimina.ry hearing to Titiate the judi-. 
ci&l proceeding• .An&logiea cannot be effeotivel7 drawn between 
the inveatiga.tio.n required b7 Article ot War 70 and the grand jury 
procedure required by the Firth Amendment to the Constitution of· 
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the United State,. The Fifth Amendment speoifically except• eases 
ariai.ng in the land and naval forces from the grand jury require
ment. The state and federal ·courts empanel grand juries and. 
within the purTiewr of the va.rioua ststu·. _. j and oode proviaiona. 
1uperTise the oonduot ot suoh bodies. In military juriaprudenc•, 
the oourt-marti&l. ordered to try a. ginn cue 'lllA7 not have been in 
•xiatenoe during the investigation and e.a ha.a been atated ha.a no 

· relation thereto. To be aure, an accused, upon representatioil.5 JDS.de 
to tho oou.rt that d~e to i:uadcquaoy of the investigation he ia unable 
to properl7 prepare his defense and is not ready to proceed, may justl7 
be entitled to a continuance tor the purpose of securing witnesses 
or producing endenoe, tor the court JI.Wit safeguard aooused 1 s right 
to a lair trial. But a plea in bar of trial upon the ground of 
deteotin investigation, if granted, would amount to an unauthorized 
inTUion of the preroga.tives ot the appointing or referring authority. 
Xhe function of the court is to •well and truly try and determine, 
aooording to the eTideno•, the matter now before' it, between the 
United States of America and the person to ~e tried, and to 1ad• 
:miniater justice, wi'Shout partiality, favor or affection, according· 
to the provision.a of the rules and articles tor the government of 
the armies ot the United Sta.tea•••' (Ail' 19). Its fmlction doe, 
not include a determination ot whether the appointing or referring 
authority- ordered trial without a tair and impartial investigation•.... 

Here, accused did not complain at the trial tha.t he had been prejudiced in 
the preparation ot hi• dete;nae by a lack ot investigation of the ohargea upon 
which he wu arraigned nor did he base any request tor a continua.nee on thia 
theory- (aee &110 CK Dura.nt. ~). 

1'he ad.Tice of the 1tatt judge advocate to the a.ppointing a.uthori ty wu 
·dated l October 1946 and deala with the charges originally preferred againat 
aooused. These ch&rges were not reterred for trial. The aooompa~g paper• 
oontain no letter of advice u to the charge• upon which aoou,ed was a.r
rdgned. The requirement of Article ot War 70 that before directing the 
trial of a.n;y charge by gen~ral court-martial the appointing a.uthorit;y will 
refer it to his eta.ft judge adTOoate tor com,ideration and advice 1• direc
tory- only and can hav~ no effeot upon the jurisdiction of the oourt trying 
such a charge (CIC 229417, ~· 17 BR 149,15~). 

It appears that the additional charge waa never referred to tri&l b7 
formal, written order. The order ot reteronoe tor trial ia not a jurisdio• 
tion&l. matter. It mq be oral u well as written or it may be illlplicit in 
the action ot the reviewing authority in approving the sentence and thua 
ratitying the actual reference of the oa.ee to the legally constituted court 
which tried it (CM 198108, Cuez, 3 BR 159,164J CM 314939, Greene). 

Direction by Appointing Authority to Amend Charges after 
.Arraignment 

During the argument on proseoution'• motion to amend Charge I and 
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ita apeoitiot.tiona. the trit.l jladge adTooate requeated the oourt to tao 
judioit.1 notioe ot a letter frca the appointing a.uthorit;y. Thia letter 
wu read to the oourt t.Dd t.ppee.ra u t.l1 exhibit in the reoord ot trial 
(R 281 lliaoellaneoua Papera for Judioit.l JiotiH)• It we.a addreued to 
the trit.l jladge adTOoa.te, signed by an uaiata.nt adjutant genert.1 "D,
O0111111Lnd of'& the appointing authori t;y IJld oo:a:t&ined 1mtruot1ona ~o aon 
the o"1l"t• to make the amel:ldment• urged at the trit.l, ciU~ legt.l t.uthori
tie• in aupport of the proposed amendments. Detenae 00W11el olaiaed that 
by directing these amendiaent• to "be ll&de. • the appointing authoriv beo&:M 
the e.oouaer and that the oourt wa.a th'WI without jurisdiction to hear am 
detel"'lll.i.ne the charge in question (R 28 ). l1l ia obTioua that the appoint• 
ing &llthority did not direot the ame:adlaenta to "be ade. • t.1 def•na• ooun.s•l 
oontended, but tba.t M merely dir•oted the tr!al ~· adTooa.te "to mon 
the oowt• to make them. It 1a not a'\ all neoeeu.r,y to &H\IIU that th• 
appointing authori't7 intended hie letter to the tnt.l judge gdTOct.te to 
b• exhibited to the court, u it wa.a. Hc:,w-eTer. 1n Tieir ot lfbat t.ctuall7 
happened t.t the trit.l t.Dd h&Ting in :aim the weight likel7 to be attributed 
to thia letter by the oour;, we wl.11 treat the aatter u though the renew
ing authori 't7 bad. in faot. direoted the court to make the ame.11dment1. 
The propriety of the amendment•. t.a auoh. will be di1oua1ed lt.ter under 
the het.diag •charge I and ita Speoifioationa.• 

I • 

Paragraph 5!_, Jknual tor Courte-ll&i::tit.l, 1~28, pro'rl.4••• 

•'!'be Preddent of the United States •••• a.nd the other 
ooilllll&Dding o.ftio•r• designated in .&..'I'. 8 mq appoint general 
oourta-iu.rtialJ but when My 1uoh oo:wender 11 the aoouaer or 
the prououtor of the person tr per10n1 to be tried the oourt 
shall be appoillted by auperior ooapetent authorit)-. (.&..'I'. 8.) 

"Whether the oommmder Yho. conTened. the oourt 1a th• 
aoouaer or the prosecutor 11 mainly to be detendD.ed l,y hi• 

eraonal teelin or interest in the matter. An aoouaer either 
originates the ch&rge or e.dopta and OClllel re1po1111bl• tor 
itJ a prosecutor proposes or undertakes to h&Te 111 tried or 
proTed. ••• Aotion by a oonroander which 1• •rely official &Dd 
in the 1triot line ot h11 dutz oan 11ot be regarded u aut.fioict 
to diaqu&lify hi.a. Thwa t. diTidon oolllllWl.der ~. without be
ooming the a.oouaer or a. proaeoutor in the oa.ae, direct ,. 1ubor• 
dina.te to inTeatigate an t.llegecl oftenu with a. Tin to tormul.ding 
and. preterring auoh ohargea u the te.ota may lfarrant, and -.q !!!!!:, 
euoh charges tor trial u in other ouea. ••• 

*.An officer who ha.a power to appoint t. general oourt-martia.l 
...,- determine the ouea to be referred to it for trial t.nd ...,
diuoln ita but he oan not oontrol the e:xeroiu b7 the -oourt 
ot pe11rera Tested in it b:, la. He. may withdraw¥ a~fioa.Uon 
or ob&rg• a.t ~ tiae WlleH the oourt hu reaoh a. iDg 
thereon.• (UmeraoQr:lng oupplied.) 

.bid in part.graph 73 ot the llanual 1' ii proTidecl ih&ta 
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•1r a apeoitioation, while deteot1Te, 1• neTertheleaa autt1o1en11 
fairly to apprise the accused. ot the ottenu intemed. to be oharged.., 
the court upon the detect being brought to it1 attention will, ao
oording to the oiro\UD.ltanoea, direot the 1peoitioaU011 to be atriolcell 
out and di1reg&.rded, or 0011tinue the oue w all0111' the trial :11• 
adTooate to a l to the oonnni authori tor alreotlona u o 
ur er prooe inga in e oue, or pe the apeo oaiion to • 

10 amended a1 to cure 1uoh deleot ....• (Undenooring aupplied.) 

TM abon-quoted proviaione ot th• llanu&l make it abundanU7 clear that 
the appointing authori t7 doea not beoome an e.oouaer or pronoutor aerel7 
by performing thou adminiltratin and legal tunotiona pert&ining to h11 
ottio• whioh aern only to bring an aoouaed to trial upon oht.rgea and apeoi• 
tioations appropriate to the taot1 u they haTe been reported. to hill and that 
he retainf a aeuw-e of oontrol over the oue tor th11 purpoH enn (uriJlc 
the oourH ot the trial (ue allo par Ha, ~. 1928). .Uthough he •oan 
not 0011.trol the exeroin by the oourt of-pmre n1ted in it 'b7 10• (ae• 
CK 260i79, Mankow1k1, 39 BR 27TJ CK 291449, Thorne, T BR (NATO-MTO) 28.T), 
he mq emptJ the. oourt ot 1111 juriadiot1011. onr an:, particular ouu 'b7 
1rithdrawing it rrom the oourt altogether. It tollatr•., then, that 'lhat be 
o&n do wholly he;oan do i:artially aDd that it he ahould detendne &tter tu 
trial commenoea that there are error, in a oh&rge or 1peo1t1oat1011 whioh 
oan be cured without changing the identity ot the ottenH tor nioh aoouHd. 
wu uraigned or that aoouaed 1hould be 1ubjeot to oonTiotion onl7 tor a 
leuer inoluded oftenae, ·he -.y und iutruotiom to th8 oourt to O&rr7 ill11o 
efteot hia determination by the making ot proper amendmnta. In doing ao, 
he doe1 not adopt and beocae r.,pomible tor the amended oh&rge, in the 
aenae that he Touohe1 tor the truth ot the allegations therein oont&ined., 
nor doea he indicate that he 1a taking an aotiTe p&rt in the proaeoutiOll 
thereof but he 1a 1impl7 making a change in the matter• referred to th• 
oourt tor trial, wh1oh he haa enr;y rig!.t to do. 

Charge I am ita Speoifioations 

%he two apeoitioation.s ot Charge I upon whioh aoouaed wa.s arraigned 
alleged that he had embezzled and wrongtully aold., reapeotiTel7, 200 
o&rtona ot oiguettea,. property of the United States turnilhed and intended 
tor \he Jli.11 ta.ry aerTioe thereot. Charge I alleged a Tiob.tion ot J.rtiole 
ot Iar 94. During tQe oourae ot the trial, the charge and it• 1peoitioa• 
tiona were amended w all,,ge an embeulement and wrongtul •al• ot 200 oar
tona ot cigarettea, property ot the J.rq Exchange SerTioe, in Tiolation ot 
J.rtiole ot War 95. The acouaed wu tound guilty ot th• amended oharge ,and 
its apeoitioaUona. fhe eTidem• eatabliahed be70m a reuo:oable doubt that 
aoouaed aotually- did embeule and then wrongf'ully Hll 200 oar-tona ot 
o1garettea, properv ot the~ Exohang• Serrioe, at the time and plao• 
alleged in eaoh of the two apooitioationa. 

In embeulement u in laroen;r ouH a n.r!o.nci, 'between the cnmorah1p 
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alleged and that prond ii genen.117 ta.tal to the oOATi.oUon a.m ordina.ril7 
thia detect may not be oured by' amendment of the 1pecitio&1iion after &r• 
raignment or by' exceptions and aub1Utution1 iil the tillding of guilty-
{CK 193191, Rosaer, 2 BR TTJ CK 2T2588, lfcGoTern, 46 BR 306,310J CY 297906, 
1'.e1111ey, 19· BR (Ero) 311). lfenrtheleu, it the alleged 0Wll8r baa a. apeoial 
propert7 intereet in the good• embes&led or etolen thia will be auttioient 
to support a oonviotion enn though it appea.re trOJB the nidenoe that the 
general CJ11J1enhip wu in another and in 1uoh a oue the name of the general 
Olt'l1er may be aubatituted tor that ot the 1pecial owner by' amendment ot 1.he 
speoitioe.tion or in the tindiai of guilv, auoh nbatitution llOt being 
necesaa.17, horner (CK 230070, ~. 17 BR 291,2961 CK 2"621, Korriaon, 
28 BR ~56,361J Cll Dura.nt, aupEi)~~ The United Sta.tea ha.a a apeoiil 011111.er-
1h1p in propertJ' ot the j;r,q oha.nge Service iD&1muoh. u auoh. properv · 

.. ia in the oontrol and. ouatoq ot ott1oer1 ot th• .Arsq (CK 199737, Tafi, 
, BR l63J CK Durant, •1'[t' CK 8122T3, MuoaNlla). .An embeul...nt ot 
propert7 inwilch the ed State• has a apeolal ownerahip, in Yiolation 
of Article of War 93, is &11 otfeme leuer than and neceut.ril:, included 
in an alleged embeulement ~n rtolation of Article ot lfa.r 94. of the a.
properv, deacribed u belonging to the United States generally and to 
han been turniahed and inbnded tor the militt.17 HrTioe thereot (CH 
Ta.ft, aupraJ Cll 191638, Gilea, 1 BR 269J CK 316193, Holateua). Theretore, 
considering the proot addii'c'id in the insta.nt oue, accused oould h&n beea 
oonrtoted. ot an a.'beuleaent ot 200 oarto:na of ciga.rettea, property' ot tae 
United Sta.tea, in rtolation ot J.rticle ot War 93. the t7nited Sta.tea being 
conaidered the apecial owner of the oigarettei. .The oourt did ziot err, 
then, ill f1JJ41ag him guilty of an embeulement of theae cigarettes, in 
rtolation ot Article of War 93, under an amended apeoification deeoribing 
them to be the prop~y of the general CIWller,, the J.rsrJ¥ Exchange Sernoe. 

Wha.t we have aaid w1th respect to the embezzlement speciticaticm 
applies with equal force to the apecitication and the amendment thereto 
alleging the wrongtul aale of the cigarettes,· except tha.t a wrongtul 
aale of property in which the Government hu only- a apeoial ownerahip 
and whioh is generally- owned b7 the Ar?fV Exchange SerTioe 11 not a rtola• 
tion or J.rtiole of Wa.r 93 but of .lrticle of War 96 (CK Maaoarella., ~). 
Thia error wu cured by the action of the reviewing authority in apprortxic 
only so much of the finding of guilty of this apeoitioation u involnd 
a finding ot guilty thereot in Tiolation of the appropriate .lrtiole ot
w"ar. . 

!o nidenoe wu adduced. u to the arket or other T&l.ue of the 200 
cartona of ciguettea embeuled am aold by- accused but ainoe it appe-.red 
that they were in a uaeable oondition the oourt could uaume that they
had aOllle aubata.ntial nlue. the limitations upon punishmenta aet forth 
in paragraph 104: or the lianual. tor Courts-Martial, 1928, not applying to 
·offioer oues and there being no que1tion of penitentiary contine•nt in• 
TolTed herein due to the reduotion of the term ot oontinE1111ent to one y-ea.r 
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(AW 42), it ia immaterial. what the monetary value of the oigarettea ••· 
beuled may have been (CM Durant, suprt.). 

There wu no undue multiplication of charge• in &rraigning aoo\11ed 
upon one apecitication al.leging the embezzlement ot 200 oartona of 
oiga.rettes and upon another alleging the wrongtul •al• ot the ume 
cigarettes, each offenae being separate and d.11tinot fr• the other (CX 
304486, Green, 21 BR (ETO) l89J Cll 270068, P9&reon, • BR (NA.TO-llrO) 79, 
83). -

Speoifioationa 1 and 6, Charge II 

Accused admitted in his pre-trial 1tatement that he had obtained the 
Leioa camera found in the wooden box by direct purohue trom the H&llein 
poet exchange. The evidenoe aliunde the oonfenion 1how1 that aoou.ecl 
had ample opportunity- to purcha.u euch a camera in the manner deaoribed 
in his statement, tha.t a Leioa camera was delivered to aoouaecl u poet 
exchange otfioer on or about the date he admitted hal'ing received. the one 
found in his poueaaion, that the camera 10 delivered wu nenr aeezi about 
the Hal.loin poat exchange alld that accused bad never won a lotteey. \le 
&re of the opinion that thia evidence suf;ficientl7 oorroboratea hi• pre
tria.l admiuion th1.t he had obtl.ined a Leica oamera by direot purchue 
from the post exchange, the onl7 reasonable a~tensatin to aubh eorrobora~iOll 
being an a.asumption tha.t he had misappropriated the O&Jaera toun4 in. the wooden 
box; an &aaumption we thilu: neither neceuary nor proper to be awl• (par. 
114!,, YCM 1928). · . . . _ 

, The tally- out frOlll. the Well poet exchange depot 1h.olr1 \hat a Leioa 
camera wu delivered to accued on 26 June 194:6. th11 wu the ouiera 
which never became part of the stoolc ot 1.he Hallein poat ezchange. Ao-
cused admitted that he had receind the camera he bought •about• 22 .me , 
1946 and that he aett.le 4 hia account• with the Wela depot at 1;he end ot 
that :mouth. · Therefore, aocuaed'• purCJhue ot the Leica oUl9ra wu eOll• 
1ummated aometime during the latter part ot the month ot June, lffl. !he 
Europea.n Theater directin on the 1ubject otwatch aJJd camera lotteriea, 
dated 9 May 1946, provided that frc:a ita date to Sl Jul7 194:6 only' penonnel 
who were on duty in an overaeu 0011bat theater on V-E Day would be authorilecl 
to participate in lotterie1 for these items u.nlesa auo'h item were on haM 
in sufficient quantities to exceed the nUlllber of per1onnel authorised to 
purehue them UJ:lder the terma of the direotiTe, in which exceptional e'Nn11 
the excess of the1e artiolee would be dilposed of aooording to •exiating 
1.rrangementa. • Although it 1• not olea.r tha.t under •existing arrangementa• 
cameras were required to be aold by lottery at all tiJnH (1ee Sec. XIII, 
Memorandum. No. 9. USFET ~. l March 1946, found in :Miacella.neoua Papen 
for Judicial Notic•). the direotin'ot 9 May ole&rly inclioated that euieraa 
were not to be diapoud ot except b;y lotte17 during the prescribed period 
UJ:1.leu there were ilot• camera.a an.ila ble for aale than there were pnaonnel 
eligible to buy thtll.-.. Acoordi~g to the JUJ:lager of the Hal.loin poet u:obl.nge, 
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,, 
PriTa.te Trinb.. lotteries were oonducted by' that e:xohallge under the pron• 
1ion.1 ot the direotin in gaieetion and the two Leioa. oameru he had reoeiTed 
between Jmie a.nd .A.uguat. 1946, had been diapoaed ot by lotteey. .loouaed hi.cl 
never Wall a iotteey. It a.ppea.r•• therefoN, tha.t the H&llein poet exohanp 
wa.1 not operating UDder the exeeption ••t torth in 'tba theater direotin ot 
9 Jta.y and that a.oouaed.'1 diNot purohue ot a Leioa camera 1'roa the exchange 
oonatituted a. Tiolation of thi1 direotin u a.lleged in Speoifioatioa 1 ot 
Chl.rge II. rua 1peoifioation t.110 t.lleged that aoou.eed'• direot purohaae 
of the Leioa. camera wu in Tiola.tiOZl ot Letter, Headquarter• Un1ud StatN 
ForcH il:l .A.ultria, dated 2J. lfq 1946, · ,~bjeeta "Lotterie1, Po1t Exch&nge.• 
rut letter appear, Jlot to lu.T• Hen &:4-nrted. to at the trit.l and we 4o 
not han U be.fore u. Bowenr. · 1il:loe th• pvohue under di1ouadozi WU 
1hcnm to have been in willtul Tiolation ot oae of the order, aet forth il:l 
the 1peoif1oaUon, a».d thentore ,rrongtul, •• -.y treat the a.llegation tl:l&t · · 
it entailed a. Tiola.tion ot 1Ull another order u 1urpl~ (CJI 266661, 
DaT11, I JE. (EfO} 69,~SJ CK 2.CQff, Copela.ncl, 2 BR (ETO) 291,296). 

Speoitioation 6 of Clllarge II a.lleged that a.oouaed lmCJ1Fingl7 a.Dd wrong
tul.17 tailed to ha.n decluotiou ace 1'ra hi.a' ourrenoy control noord1 tor 
po1t exchange purohue1 a Tiolation ot EQropean Theater Circular Baber 
119, ·10 Ooto'ber 194.5, •u UlGded..• During tbe ooune of the trit.l ilhe 

· 1peeitioa~oa wu u.Ad.ecl ~o allege· that thi1 failure wu 1D Tiolation ot 
i\u-opean !heater Cirolll.a.r b.ber 82, a June, Uie.· fhil ameDdae:ut did. ziot 
ohange ta• u.tur• or 1dent1"7 of the otteme oh&rged, tor Circular 82 
expn11l7 re101Dded. Circular 1ae, oonred the •a:ine 1ubjeot atter an4 thul 
olearl7 ,uiou.Jlted 'lo an -..,..mmellt• ot the ciroula.r U replaoecl. fa• deteme, 
when ukecl b7 the oov11 .whether a.oontillll&AOt wu delired beoauH ot the 
amendaen11 ilo the apeoitioa.tion, replied 1A the nega.tin (ll. H). .uouaed 
wu not, tare.tore. prejudioed in &ZIT JWm&.r 'b7 being plaoed cm. trial upcm 
the-~- 1peoiftoaticm. (par n, JCK. 1928). Although.Circular U9 dill 
not require that declutiou 1>e u.d.e in. ourren07 co:utrol recoril· tor poat 
exahe:ngflll pvobl.lH, 1me 1peoiftoation u origint.117 dratted dicl not tor W1 
rea.1011. tail•• ~-1Ht-u otteme, tor it a.lleged a. TiolaUon ot that oiroalar 
-.. ameDd.ed.• 

Ciroular 82 N'iuir•d "1lat the clolla.r Tal.u• ot .all purohut1 trca poa, 
exoha.nge1 amoating w p.oo or IION be eat.red in 1ihe -CUrreno7 Control 
Record• of tbe purohuer. !Aeu entri.. were. 1Ht 'be Md• b7 '1Le penoa 
reoeiTi.Dg p&11191a,. 'lhlt proviliom ot "1:&11 oiroalar well'\ 1:uilo •ttHt a 
20 ..Tua• 1946. .A.oouHcl obtained 'b7 41reo11 pvohue boa tbe BalleiD poet 
exohazic• a Leioa oaera tor whioh he Ill.de payaent at tile em ot 'the Mnt.11 
ot ..Nzl• 194.8 by appl7iag ta• PQrohue prioe 11• h11 aoootmt u po11I oxoha!lge 
ottioer wita ~e Wela depot• .loouud wu 'Wual 'the ponoa reoei'riJlc tu" . 
Pf1Ml1,. u well u the per1oa llu:1.11g it. .a. ahould he.ff etve4 taw pv. 
ehuo priN ot tile oaaera in 1'11 O1UT9Jl07 oontrol reoor4 u a d.Muotioa 
trom. the bt.la=• a'ftJ.labl• thlr•1D, 1uoh priH boizag a!)oTo the ts.oo liait. 
The 1n1tit.l qt17 in a.oou eel'• ourren07 oOZltrol reoord. wu Mod• cm 26 hne 
1948 ad the 1•11 oa a AUgU11 lMe, none ot 1lhe -.t.dH thoreizl being 4•· 
d:aotiou_ •b tor po•" exohang• pvcba191. .lo0\111.. 1lhu Tiolaiied.. 'the . · 
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pron don, of Ciroular 82. As officer in charge of the Hallein poet exchange. 
he wu responsible tor enforcing the proTiaiom of Ciroular 82 here under dia• 
cuuion and it must be preaumed that they had been brought to hie attention. 
In anr event, Circular 82, being a direoUn ot the Ool!llllaOding General, United 
States Forces, Diropean Theater, beoame a pe.rt of th• wri'\ten Jdl1tuy la 
in that theater on the date of i ta pro1111lgation &Dd. aooused wu chargeable 
with knowledge of ita content (CK 307097, MelligSr, 60 BR 199,216a CM 291176, 
Beadine, 18 BR (ETO) 181,1&6). Tae tiJ:llii:ag of lt)"' of Specification 6 ot 
Charge II ia, therefore, 1uttioientl7 aupported by the erldenoe. 

The Additional Charg~ am 1'\a Speoitioa.gon 

· Aoou.Hcl wu foWld guilty Wlder thia ohar,e and apeo1tioat1on of knowingl7 
'and unlawfully ha.Ting in hie poaaeaaion about ~32.00 in -.Oney-• ot the United 
Sta.tea in Tiolation ot Letter AJJ 123-PAFili, Headquariere, United. Sta.tea Foroea 
in Autria.,· t April 1946. United Sta.tea 11ow-renoy• in the anount ot *632. wu 
foUJMl in. the wooden. box belonging to aocuaed. In hia p-e-tria.l 1tate11ent ao
ouaed admitted that th!• J110ne:y wu hia, that it ha.d been in hia poueeaiQn 
ner ainoe he ha4 tint arriTed in th• Europun Theater in D.a•ber 19'6, am 
tha.t although he h&4 been iaaued a currenoy c~trol book u.pozi hia arriTal in the 
Ew-dpea.n %heater he .had not declared thie awa. tor exchange. It 11:)'Qld appear 
that at leut one of the reuona aocu.aecl may- have had tor not declaring th11 
.1110ney was the dU'tioulv in ahowing that it had been deriTeel trom hia pq am 
all01ranoe1. The PAFIIr letter prohibited personnel aubjeot to the juriedio~ioD 
of Heaclquartere, United Sta.tea Foroea in Auatna, trca holciing lJnited Statea 
"paper• ourrenc7 in 11berated or occupied territory within the .&&rope &ZI. Theater 
•except aa authorized.• Whatever the exoepti~al oircW11Btamea a:7 have been 
which were deemed adequate tor a epeoifio grant ot authority in an 1n41Tidua.l 
oue to ret&in poseeaaion ot United.Statea paper currency within liberated or 
oocupied terri tor., 1n the ~opean Theate~ it l.1 obrtoua, from a peruaal ot 
the proTi.aiona ot atropM.11 Theater Circula.r1 U9 and 82 quoted 1n the ata.te• 
ment ot taota relating to w, oharge, that penozmel aubjeot to militar:, l• 
in the .&.tropean Xheater were gennally- required to aurrender UDited Statea 
currency tor. the oWTsno7 in uee at their 'llilitar;y station.a. Indeed, the 
PAFIB oiroular 1a but the progecy. ot earlier Europer.n Theater direot1n1 oon
tainilll; identical prohibitions (aee CM Mellinger, aupra, p. 2201 CM ~10446, 
Ruppel, 61 BR 291,3.ST). All theae tina.noial directivea point to but one legal 
oonoludon, tha1a it wu, at the tiae th11 otfens.e was alleged to have been 
oommitted, prim& tacie unlawful to ban posaeaeion of UZli.ted State• currency 
in liberated or occupied territory within the t'uropean 2.'heater. AoCNled has 

. not attempted to show that he waa given ~ epecifio authority to retain th• 
United States currency tound in hi• poaseeaion nor do~ tact• appear in the 
record ot trial which would tend to ..diapel the presumption that auoh poaae111011 
wu unlawful (aee CM Mellinger, aupra, P• 2ZO). 

flle PAFDJ letter a.oouaed. 1a charged 'with,having violated pro1cribee th• 
holding ot United State• "paper• curreno7. .U;hough the proof ahon ilhat the 
$632 found in the wooden box wu J110atl7 in benty dollar and. tiTe dollar 
~lls. the 1peoitioat1on'allege1 tb.&t aocuae4 unl&ll'i'ull.7 held. "-=•,- -ot 'clli9 
United States in that 1\11• We are ot the opinion, howenr, 'that no lexigraphioal 
dieaerta.tion 1a required 1to d.iaaipate thia aeemiIJ& ta1luN of the apeoitication 
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' to state an offense. The Board. of Review in the exeroile of its a.ppellat• 
tunotion h&s the power to oonstrue a.nd interpret apecificationa and in oon-

. ·•truing the speoifioation here in question it would be absurd to assume tha.t 
t~e pleader intended to charge aooused with unla.wtully possession t632 in 
metal ooin or that aoouaed rea.aonably oould ha.Te understood the a.llega.tiOll 
to be thua limited (CM 285969, Sanders, 10 lR (Ero) 255, 276). 

The PA.FIN letter, dated 4 April 1946, require• that its proviaiona be 
brought to the attention ot •a.11 personnel 11 and that oopies ot the letter 
be oonapiououaly posted. The money a.ooused wa.a tound guilt7 ot having un
lawfully held in violation of this letter wu found in hie poasesaion in the 
l&tter pa.rt of August, 1946. Considering the wide distribution to be giTen 
the letter and the fact that it wa.s but in implementation of long eata.bliahed 
and widely known finanoi&l policy of the :E.uropean Thea.tar, a.oouted mu.at be 
preaumed to ha.Te had knowledge of ita contents {CK 307372,u:nly, 61 BR 79, 
82). We oonolude, therefore, that aoouaed wa.s properly to guilty ot the 

.Additional Charge and ita apeoitioa.tion. 

5. War Department reoorda shOW'·that aoouaed 1a Z9 years ot a.ge, is 
ma.med a.nd has one dependent other than his wif'e. He is a high sohool gr&• 
duate and in civilian lite worked as a. watch maker tor the Bulova Watch 
Company a.nd u a. m.a.intenanoe man in a building owned b7 the Dieael Eleotrio 
Compa.IJiY of' Nell' York City'. He was a. member ot the :Enlisted ReaerTe Corpe 
trom 1942 to October 1943 e.nd on 25 August 1944 was induoted for active 
aervioe in the ~ of the United States. He served a.a an enlisted man until 
13 October 1945.when, having graduated tram the of'tioer candidate sohool at 
Fort Knox, Kentuoq, he wa.a commissioned and appointed a aeoond lieutenant 
in the J,nrrJ ot the United State,. · 

6. Joseph F. O'Connell, Junior, LieuteDant Colonel, Judge Advocate 
Genera.l's Department Reserve, appeared before the Board ot Review.a.a oi'rilia.n 
oounael for a.ccuaed and ma.de argument,and filed a brief on aocwied'• beha.lt~ 
Careful oomideration ha.a been giTen to both argument and brief. 

7. The court wa.a lega.lly constituted a.nd ha.d jl1ri1dio~ion onr aooused 
and of the ottenae~. liJo error, injurioual;y a.tfeoti.Jl& the 1ubltanti&l right• 
Of a.oous ed were oommitted during the tria.l. In the opinion of' the Boa.rd ot 
Review the record of trial 1a legally auttioient to support the tindinp ot 
guilty a.nd the aentence a.a. a.pproved by the reviewing a1 thority a.nd to warra.nt 
confirmation of the aentenoe. Dismia1a.l 11 authorized upon oonTiotion ot a. 
violation of A.rtiole of War 93 or Article of War 96. · 

Mge .A.dTOOate 

Judge J,dvooate 
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lit Incl 

JAJJO. Dept. ot the Anq, Waahington 26, D. c. OCT 1947 
!Os Th• Secretary ot the Jnq 

1. Purauant to Bxewtin Ordel" Io. 9666, dated. Va7 26, 19-46, there 
aN tranamittecl herewith tor your action the reoord.ot trial and th• 
opin.icm. ot the Board ot Rerlew in the O&H ot Seocmd. Lieutenant !hcaaa 
J. Correll• (0-1020297), Canley. ·. · 

z. Upon trial by' general oourt-u.rt1al th11 ottioer •• tound 
gulltT ot the •b•ulaent and wrongtul aale ot 200 oartoaa ot oigarettea, 
property ot the A.net Exoh&ng• Semo•, in Tiolation ot .lrtiole ot War 98 
(Speoitioat1on1 1 and z, Charge I), ot wrongtully obt&illing b7 direct 
purchaH tr011 an J.rsr poat exchange one Leioa ollJll8ra in n.olatioa ot the 
d1rect1TH ot higher authority (Speoitication~l, Charge II), ot tour 
1pecitioation1 alleging that he wrongtull7 obtailled troa u. .J.:rq poat 
exchange oert&in watohea in Tiol•tion ot the d1reot1TH ot higher authorU.7 
(Speoitioationa 2, S, -i and 6, Charge II), and ot wrongtull7 tailing to · 
ha.Te deduotiona aade troa hil currenoy coatrol record.a ill Tiolation ot 
a European !heater oiroul&r (Speoiticaticm. 6, Charge II), all 1pecitioat1ou 
ot Charge II being alleged'i11 Tiolation ot Article ot if&r 96. Be waa al10 
tollD.4 guilty ot .an additional charge and 1pecitioation alleging that h• 
muawtull7 had in hi• po11e11ion about tes2 ill aonq ot th• United StatH 
ia Tiolatioa ot a directiT• ot higher authoritT and. Artiole ot. •r 96. 
'lo en.deno• ot prmou oonvictim• waa introduced. Re waa Hnteuoe4 to . 
be d11*1sHd the eemoe, to torteit all PB.7 md allowanoH clue or w 
be0011.e due and to be confined at hard _labor at auoh place aa the ren.nillg 
authorit, -.1.ght direct tor tin y-eara. 1'he rmning authority appron4 
onl7 10 a\lOb. ot the tia41ng ot guilt7 ot Speoitioation 2 ot Charge I 
(wrongtul aale ot cigarette,) aa inToln4 a finding ot guilty' thereet 

. 111 -'rl.olation ot Article or lrar 96, diaapprOTed the tinclillg1 or guilt7 ot 
Specitioation• z, S, , ud 6 ot Charge II (wrongtull7 obtaWng n.tohe1) 
approTed the Hntenoe but reduced th• period ot oon.ti.Deet at hard labor 
to one 7Nr md torward.ed the reoord ot trial tor aot1on uncler Artiol.e ot 
War 48. 

s. A. IUIIDILU'1 ot the erldenoe aq be toW1d. in the aoo•panying 
opinion ot th• Board ot Rniew. I oonour in ,the opillion ot the Board 
that the record ot trial 1a legall7 auttioient to support the tincl1Dg1 a4 
1wtenoe u apprond b7 the rerlerlng authori1:7 and to warrant oant1naat1on 
ot the aeutenoe• 

.A.couaed wu :th• ottioer in charge ot th• Anq poat exchange looate4 
at Ralleiu, Au1tria. Sometime in July or August 1s,s, he r•ond ,1 
ca••• ot cigarette, theretroa• .ltter di1tributing •• ot th••• cigarette• 
to the troop, 1erTed by the poat exchange, he del1Tered tam- oa1e1, 
containing a total ot 200 oartona, • one liklo1 Roth, an .A.v.1tn.ia o1't'i11aa, 
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end receiTed troa Roth a, ring and a brooch. Thia 11.le took place 
about the aeoond and thir4 W'Hlc in .lu.gust. The ring c011tained a large 
dimolld, U aaller diamond.a and 12 rubiH and the broooJa oontaiucl 
SS nall diULond.a and tour rubie1. 

On the laat ot Jae 19-16, accused obtained a Leioa oaaera b7 direct 
purchaH tr• the Hallein poat exchange. .lt th11 ti.M, a direotiTe ot 
Read.quarter•, United. State• Force•, European 'l'heater, required that 
~ exobangea oonduot 1alea ot oaeru ud other 1oaroe itea,by- lottery• 
.l oiroular. --.nating troa the ...e headqua~ra, &110 required that 
p,arch.HH troa po1t exohangH et t& or aor• be decluotecl trca the baluoe 
an.ilable on the purchaser'• OWTaa, ecmtrol reoord b7 tlle peraon 
reoeiTing payunt. ne Leiea oaura bo,,agllt b7 aooued. ooat '60 ucl 
aoo\lHd., a• po1t exohuge ott1oer, waa both purchaHr ad peraoa 
reoeiTi.ng payaent witll re1peot to th11 tale. AoouHcl'• ournaa, oatrol 

· reoori• oataiaecl ao decl•ctiGII fer thil purchaH. 

Ia J.uguat 19'8~ aoou1ecl, while atationecl in A.utria, 11'&1 toa4 te 
u.·n tsH ia United StatH ourreaa, in hil po11e11i•• Onr lix lPmclre4 
dollar• et thil aua n1 1a 20 dollar ud 6 dollar bill•• .l 41.reotin et 
lle&dquarter1, Um.tell Stat•• l'oroe• 1a Autrla, 1A etteot at thia ts.M, 
prohibited tu aoldbg ot United State, paper ovreiuir ia llberat.4 er 
ocoupied territo17 witili the Ba.ropeaa Tb.eater exoe~ *• expre11l7 ' 
authorised. ~uuHd atate4 tllat he had retaiaed thi1 aoaeJ' 1a hi• 
PHIHdcm enr 1iaoe he bad t1r•t arriTN ia 'llh8 -.U-.pN.il Tho.hr la 
».Naber 19"6, and had nner deolue4 it. fllere wa• ao ffidenoe that 
nch polHHiOII lat.cl be• A"illorbed. 

, • .t.NUecl ii 29 ,-.ar• ot age, ii aarrie4 an4 ht.a one depnd•t 
.-tiler thaa hi.a wite. Re 11 a hip 1chool gracmau ancl 1za o1T111aa Ute 
worn'- ai a watch maker tor the Bulon. Watala CClllp&Jl,J' ud aa a 11&1:ll'tenaue 
mia 1za a builcling ewud .bJ' the DiHel Bleotrio C•paq ot lw York City'. 
He wa1 a ataber ot the ~11,tecl ReH"e C.rp• trca 1H2 te Ootober 19d. 
and. ·a 26 J.,ap1t 19" waa 1114ucted ter aot1Te Hnioe 1za the J.rrq of tll.e 
United State•• Be HrTed aa aa aliltecl ua atil U October 19'6 wua, 
h.&Tiag graclu.ted troa the ottioer oudid&te •alaool at rort Xnox, Intuo~, 
he•• 0Cllai11ioaecl md appoizatecl a HOOK Ueuteu.llt 1a the I.ray ot the 
UDitecl StatH. 

s. JoHp)I r. ·o•Connell, Juaior, Li•ute-.t Colonel, Jadge A.4Tooate 
Gaeral'• Departunt leHne, app-.n4 betore tlle Boa.rel ot lniw aa 
oiTiliu ooaael tor aoouH4 and tilecl a briet oa aooue4'• behalt. 
Oare.tu ocmlideration.-hu been giTeR n botla arguaent uad b~ht., Con.aicler
atia ha• also been ghen te letter, tr• &o01tH4 to fh• Judge .ldTooate 
Gezaeral. dated 9 an.cl 27 Jum&17 lHTa tea letter dated 11Jul719''1, 

· with aooClllpu;rillg attidaT1t1, addre11ecl to the S.oretary et War 'b7 
Captain .1.... !I. •oGure, th• trial jw!ge actrooate 1a thia oaHa u.d t• 
a reoC11MDd&t1aa tor ol•eJaOT dated 11 .luguat 1947 u4 lipecl b7 the 
owncling ottioer ot· the Bvopeaa l!o-and V111tary PriH• 11henia aooaH4 

· 1a being held in reatraizat. 
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s. I reoo-encl th.. t the aentenoe aa apprOTed 'bJ' tae renniag 
authorit, be oonfinaed and carried into execution. In Ti.- ~ the 
taot that the aentelloe waa Ldjudged cm 7 IOYaaber 10"6, I reoamaelld 
that a poat guardhouse or a piace other thaa a United State, cli1oipliurJ 
barrack• be designated aa the plaoe ot oonfintmtnt. · 

' 
1. Inoloaed 1a a tora ot aotioa dHipe4 to 0&"'7 into etteat tha 

toNgoing re0011Sendati011, 1hould it llNt 11'1th 7au.r apprOTal. 

2 Inola .1.Q,_,.. s:. GRm 
1 Reoord. ot trial Kajor General 
2 Fol"II ot aoticm ne Judge Ad.Tooaw Oceral 

( a.c.M.o. 28, 22 Oct 1947)• 





( I V.AR DEPAH.TMENr (209)In the Office of The Jwge Advocate General 
Washington G5, D. c. 

JAGK • 319960 
6 MAR 1947 

U N I T E D S T A T E S ) HE.ADQUJ••qTERS IX CORPS 
) 

v. ) Trial l>y G.C.M., convened at Sendai, 
) Honshu, Japan, 17 and 18 January 

VICTOR N. ITO, P-3, a oivilia.n ) 1947. Forfeiture of all pay and allow-· 
employee of the War Department ) a.noes due or to become due and confine

· .serving with the Armies of the ) ment for one (1) year and six (6) 
United States in the field ) months. Penitentiary. 

ROI.DING by the BOARD OF REVI'bW 
SILVERS, McAFEE an~ ACKROYD, Judge Advocates 

1. The rec·ord of trial in the case of the oivilian named above has 
been examined by the Board of Review. 

2. Accused was tried upon and, by exceptions, was found guilty of 
the following charges and speoifioations1 

CHARGE I1 Violation of the 96th A.rtiole of War. 

Specitioationa In tha.t, Victor N. Ito, P-3, 172d Station Hos
pital, a person aooompanying and serving with the Armies of 
the United States without the territorial jurisdiction of the 
United States, did, at Sendai, Honshu, Japan, on or about 2 
December 1946, sell, wrongfully and without authority, to one 
·Jujiro Kobayashi, for the sum of about 31,350.00 Yen, 14 cans 
of evaporated milk, value about $.70, 16 cartons of cigarettes, 
value about fl0.40, a.bout 5 pounds of sugar, value about $.35, 
l package of cookies, value a.bout ~.16, 1 package of whole 
wheat wa.i'ers, value about $.15, l can of pineapple-rice pudding, 
value.about $.05, l can of pork and eggs, value about $.05, l 
can of truit oa.ke, value about $.05, l can of cheese, value 
about $.05, l package of Army rations, value about $.25, one 
ca.n of nuts and candy, value about $.50, 2 bags ot candy, 
ve.l.ue about t.40, 21 bars of soap, value about $1.86, 12 
bottles of saccharin tablets, value about $1.20, the•• artioles 
having been transported into the Pacific Theater by use of 
means of transportation operated or furnished by or on behalf 
of the United States Government or her allies, or operated 
under contract with the United States Government, a.nd about 
3397 Acetophenetidin tablets, value about $2.65, about 2716 
Sulfathiasole tablets, value about $8.60, about 401 Sulfaguana.• 
dine tablets, va.lue about $1.67, e.nd about 23 vial• of penicillin 
sodium, nlue about $24.84, these latter articles being the 
property ot ~. United States, furnished and intended for the. 
military'1ervice thereof, and total value of $37.76. 
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ca1.RGE Ila Violation of the 94th Artiole of War. 

Speoification: In that, Victor N. Ito, P-3, •••, did, at or 
near Sendai, Honshu, Japan, on or about 2 December 1946, fel
oniously take, steal and carry away about 3397 Acetophenetidin 
tablets, value about $2.55, about 2716 Sulfathiazole tablets, 
value about ~8.60, about 401 Sulfaguanadine tablets, value 
about ~l.67 and about 23 vials of penioillin sodium, value a.bout 
~4.84, the property of the United States, furnished and intended 
for the military service thereof, and total value of $37.76. 

He wa..s sentenced flto be discharged the service of the United Sta.tea Govern
ment," to forfeit all pay and allowances due or to become due, and to be 
oonfined at hard labor, at suoh place as the reviewing authority might 
direct, for three years. The reviewing authority approved only so much 
of the sentence aa provided for forfeiture of all pay a.od allowances due 
or·to become due and confinement at hard labor for one year t.nd six months, 
designated the U.S. Penitentiary, McNeil Island, Washington; or elsewhere aa 
the Secretary of War might direct, as the place of confinement -.nd forwuded. 
the record of tria.l for action under Article of War 6o½. 

3. The only question requiring consideration is the propriety of the 
designation of a U.S. penitentiary a.a the place of oontinement. Wrongful 
as.le or le.rceny- of property of the United Sta.tea furnished and intended 
£or the military service thereof of a value of $50 or leaa,laroexiy- ot other. 
property of a. va.lue of less than $50 or wrongful sale of other property ot 
LD¥ value by a. oivilia.n subject to military la.w is not reoognbed by any 
statute of the United Sta.tea or by the law of the Diatriot of Columbia u u 
offense of a. oiTil nature punishable by penitentiary oon.finement tor more than 
one y...r (see 18 u.s.c. 87J D.c. Code, seo. 22-2202). Furthermore, where an 
aoouaed ia found guilty under several apecifioationa of the la.roeny or wronghl 
aa.le of various items of Government property, the total values of suoh prop• 
erty found under ea.oh speoifioation may not be aggregated for the purpoae ot 
determining the a.ppropriate pla.oe of oon!"inement nor, where he ia found guilt7 
under aeveral a.llegationa of aepa.ra.te and distinct offense• included in the 
same apecifioa.tion. may the va.luea ot the property found umer ea.oh auoh al• 
legation be ao a.ggrega.ted (CK 226579, ETa.na, 15 BR l26J CM 288588, Hawldna1 
Cartwright v. United Sta.tea, 146 F. (2?J""l'!"3}. 

Therefore, the value of the property a.ppea.ring in the apeoifioa.tion to 
Charge I of whiah no ownerahip 1a alleged, amounting to 116.16, may not be 
added to the value of the other property deaoribed in auoh apeoitioa.tion a.a 
being property of the United Sta.tea furniahed and intended for the Jlli.llta.ey 
aervice thereof, amounting to $37.76, ao u to bring the tota.l va.lue a.bove 
i60 tor the purpoae of a.uthorhing pcitentia.ry oontinemat, tor the dual 
reuon that the wrongful aa.le of the t'irat mentioned type propert7 11 noil a 
penitenti&i7 offenae a..nd, even if it were, such ea.le ia ob'rlousq a aeparat• 
and diatinot drfeue from the as.le of the other property mentioned in the 
apeoitioaticm. IJ.bwiu, the value of the military p!'operty which aoou.Hd 
wu found guilty of haTiJJg wrongtul17 sold under the apeoitioation to Charge 

-.7 DOt be added tor auoh purpoae to the va.lue ot the mil1t&r7 property' 
whioh be waa found guilt,- of haviJJg stolen under the apeoifioa.tion to Charge 
II. It ia ob'rloua, therefore, that penitenti&z-7 oontineent ia not authoriHcl 
in the inata..nt ou• under the pro'rlaiona ot J.rtiole ot -..i- '2. 
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4. F'or the reasons stated, the Board of Review holds the record of 
trial legaily suffioient to support the findings of guilty and only so much 
of the sentence as approved by the reviewing authority as involves forfeiture 
of all pay and allowances due or to become due and confinement at hard labor . 
for one year and six months in a place other than a penitentiary, Federal 
oorrectiona.l institution or reformatory. 

/.{v,~· ~dge Advocate 

~ &,1YJ °-=f.=rJudge Advoo&to 

.~J.,/:1!,~ , Judge Advoo&te 
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JAGK • CM 319950 1st Ind 

'WD., JAGO, Wa.ahington 25., D. C. 

TOa Commanding General, IX Corps., A.PO 309, c/.o Postmaster, San Francisco, 
C&lif'ornia. 

1. In the oa.se ot Victor N. Ito, P-3, a. civilian employee of the War 
Department aerving with the Armies of the thited Statea in the field, at
tention ia invited to the foregoing holding by the Board of Review, which 
holding is hereby approved. Upon approval of only so muoh of the sentenoe 
a.a involvea forfeiture of all pay and. a.llowanoes due or to become due and 
confinE1111ent a. t hard labor for one ye a.r a.nd six months in a -plaoe other than 
a. penitentie.ry, Federal correctional institution or reformatory, you will 
have authority to order the execution of the sentenoe. 

2. When oopies of the published order in this ca.se are forwarded to 
thia office they should be accompanied by the foregoing holding and thia 
indorsement. For convenience of reference, pleue place the tile n\Zlllber 
of the reoord in braokets at the end of the published order, as followa1 1 

(CK 3199~0). 

l Incl THOMAS H. GREEN 
Reoord of tria.l Major General 

The Judge Advocate General 
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WAR DEPARTMENT ---
In the Office of' The Juqe Advocate General (213) 

. Washington 25, D.C. ~ • 

APR l 7 1947 
JAGQ - CM 319968 

. )UNITED STATES TECHNICAL DIVISION, AIR TRAINING C0114AND 
) 
) Trial by' o.c.Y., convened at 
) Lowry Fiel<;l, Dennr, Colo-

Private REGDUID PAIGE ) rado, 24 Januar,r 1947. Die
(RA 14207453), Air Corps, - honorable discharge and 
Unassicn•d, Attached ( confinement for three (3) 
Squadron TR-3, 3705th ) years. United State• Diaci
.A.nrr:, Air Forces Base Unit, ) plinary Ba1Tacks• 
Lowry Field, Denver, ) 
Colorado. ) 

HOIDING by the BOARD OF REVIEW 
HICKEY, SCHENKEN and PARSONS, Judce Advocates 

. I • • I 

1. 'l'h• Board or Review has examined the record of' trial in the cue 
of· the soldier named above and sutmi:ta thil, it.a holdinc, to The Judp 
Advocate General. 

2. The. accused -was tried upon the following Charce and Specitica
tiona 

CHARGE: Violation of the 96th Article of' War. 

Speci.t'icationt In that Private Reg1nald Paice, Air Corps Un- -
assigned, Attached :3quadron TR-3, 3705th Army Air For01s 
Base Unit, <lid, at Lowr,y Field, Denver, Colorado, on or 
about 6 November 1946, make under oath a statement in wb . . 
stance as followa a "That on or about 29 October 1946 he 
heard Priva,te George H. Roberta, Squadron TR-1, kncnm u 
•Lopez' make certain remarks and hit certain persona with 
his fists" 1'hich statement he did not the1a. believe to be 
true. · 

Accused plsaded not guilty to, and wa1 town guilty of, the Charge and 
specif'ication. Evidence of' one previous ccnviction by' special court
martial of lfl'angi'ul.ly striking a soldier on the cheek with his fiat n• 
introduced. He was sentenced to be dish9norably' diecbarpd the serdce, 
to forftit all pay- and allowances due or to become due and to be con.tined 
at hard labor for three years. The revining authoritq approved the 
sentence, designated Branch, United States Disciplinal'1 Ban-acks, Fort 
Benjamin Harrison, Imiana, as the pla01 of' conf'inement, and forwarded the 
record tor action pursuant to kticle of War SOt• - -

.3. Evidence for the prosecution. In November, 1946, Lieutenant 
Colonel Vernie N. Rollo, Inspector ~neral1s Department, Technical DiTision, 
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Air Training Command, Scott Field, Illinois, was 'ordered by his command
llli general to investigate an alleged racial disturbance at Scott Field 
that had occurred on 29 October 1946. In that connection accused 
test1!1ed under oath on 6 November 1946 that a soldier named ntopez• and 
another soldier walked up to the Service Club door and as~ed it there 
was going to be a dance and after a few briet remarks, Lopez nhauled oft 
and hit the ~"· Accused seemed at ease durl.Di this questioning. At 
first Colonel Rollo gave this testimoey no credence but gave it a 
little credit later. (R 6-lD) Before testifying, accused was adviaed 
ot his rights under .Article of War ·24 and the consequence~ of rnak:Sng a 
false statement under oath 1111~ clearly- expla_ined to him \R 12). 

'When· called on 2 Janua.ry 1947 as a' w:Ltnesa in the special court- ... 
· martial trial at Private George H. Roberts,· accused testified under oath 
that he had not seen Private George H. Roberts, also known as Lopez, hit 
8Ilifboccy-; that ha .,remembeNd his atatement to Colonel Rollo, that nit'• 
·th• truth lib.at-~ said now", that he was "scaredn when he was talking to 
Colonel Rollo, that he 1111as not threatene,d or promised an;ything but "wnt 
up and told a story" kno~:ing at the ti.me that it was untrue (R 13-15; 
Ex. l). 

·4. Evidence for the ne1 ..1,q.. 

Accused made an unsworn statement that ha is l6 years old. He 
finished the sixth grade at Spartanburg, South Carolina, and left school 
to ,join the Arrq. He stated that he was .frlghtened when he wa,1 ques
tioned by Colonel Rollo "because I hadn't never been up tor no trial or 
been in trouble•, am that he did not realize the import ot his testillotl1' 
before Colonel Rollo {R 16-17). · · 

5. To establish the offense ot false S11'8aring the falsiv of t.b• 
testimcm;y involved must be established (MCM, 1928, par. 152c). 

'l'he evidence sh0118 that accused was sworn and made oath in the 
course ot an investigation, as alleged. The onl¥ evidence to ei,tablish 
that the testimony so given was false was evidence that accused contra
dicted his testimony before the Inspector General and asserted that 
such previous testimony was false. 

It 1s well established that evidence that aocustd has made contra
dictor.r or inconsistent statements does.not alona ei,tablish the falaiV 
or e1ther staternmt and will not support a conviction (s.c. 451 (S3) Die• 
Op. JAil 1912-40). The general Nle is stated in Corpus· Juris (48 CJ 
900) as follon 1 

2 
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. nA statement of accused, directl3 contradicting that 
upon which perjur, (false swearing) is assigned, is not 
sufficient evidence or 1he falsity of the latter, but other 
extrinsic eyidenee is necessaq to establish its falsity.• 

This same rule of law is stated in Wharton•s Orill1nal Law (par. 1583) 
as follows& 

11When the defendant has made two distinct statements 
under oath, one direct:cy the reverse of the other, it is 
not ~noU&h to produce the one 1n evidence to prove the 
other to be rwe." 

It is the opinion of the Board of Review that the f alaity of· ao
cused • s testimocy was not established by competet nidence, &Del the 
findings of guilty must fall. · 

s. ·. For the Nason.a stated, the Board of Review holds that the 
record of trial· is legal:cy insuf'ficient to support the findings o~ cuiltT · 
and the sentence• ·· · 

_··-~-----·_··-_n_._L_··_-_.""'""1__. Judge Mn>c~te 

./' ·r' y
~"~~r.'-:0Ja~-·t..:4:s:2:::·-:::...·.1..·/==t!!A~~!:::!!:·~··:::-'::::0 =-_,, Judge Adrica~ · 

_,....~~--•----/J~·---~~~----·----•JudgeMTocate 



JAGQ - CM 319968 1st Ind hl I•,;.., . . . . .. .,._ ~' _;,~ : 

vm., JAGO, Washington., D. c. 

'l'Oz Comnanding General., Technical Division., Air Training CQJJmand, 
Scott Field, Illinois 

1. In the case of Private Reg1na1d Paige· (RA. 14207453), Air 
Corps., Unassigned; Attached Squadron 'l'R-3, ·3'.705th A.rrq' Air Forces 
Base Unit., Lowry Field., Denver., Colorado, I condor.~ the. forego:tnc -
holding of the Board of Review that the recOl'd of. trial 111 leg~ ·· 
inaufficien~ ·to eupport the findings of guilty .and ~ eentence, 

.. :lllhich holding 1B here01 .approved. I Nc~end that the tiDdinca ot · 
cuilty and the sentence be vacated. · ... . . 

. 2. 'When copies of the published omr 1n this caee aN forwarded 
·to thia office they should be accompanied b;y ·the foregoing holdini and 
this indorsement. For convenience of re.t:erence, please place th• file 
number o.t: the record 1n brackets at the end o.t the published order, aa 
tollonZ · 

(Cl( 319968) 

moM.AS H. GREEN 
Major General 
Th• Judge .Advocate General 

1 lncl 
Re90rd of Trial 
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WAR DEPARTMENT 
In the Offica of The Judge Advocate General 

Wuhington 26. D. c. 

JAGK • CK 320020 
'l MAR 1947 

UNITED STATES ) FIFTEENTH AIR R>RCB 
) 

Te ) Tri-.1 by G.c.v., oonftned at Davi1•Montha.n 
Field, Tuason, Arizona, 6 December and 21· 

Seoond LieutenaJit DALE M. ~ January 1947. Dismiual, total forfeiturH 
JONES (0-838107), Air Corps. ) and confinement tor five (6) 19ar1. 

OPINION ot the BOA.RD OF REVIEW 
SIL~, MoAFEE and ACKROYD, Judge AdvooatH 

1. The record of trial in the oaae of the offioer named abon ht.a been 
examined by the Boa.rd of Review and the Board aubmits thia, it• opinion, to 
The J\lige Advocate General. 

2. The aooused wu tried upon the following oharges and 1peoitioationu 

Cat.ROB.Ia Violation of the 94th Artiole of }rar. 

Specifi~ationa In that Seoond Lieutenant Dale M. Jone,, Air Corp,, 
Atta.ohed Squadron A, 248th Anny Air Forces Base Unit (OB(Bmr)). 
did, at Davis-Month&n Field, Tucson, Arizona, on or about 28 
Ma.y 1946, present for approval and payment a olaim aga.inat the 
United Statea by preaenting to Major RaymoDd H. Wood, Finance 
Officer at Davis-!t>nthan Field, Tuo1on, .Arizona, an officer ot 
the United States, duly authorized to approve and pay auoh 
claim, a War Department Form Number 336a, Pay and illowanoe 
Account, in the amount of about $333.15, a.bout $78.75 ot whioh 
wu for aervicea alleged to have been rendered to the OJ11ted 
Ste.tea by Second Lieut~t Dale M. Jone, tor tl)'ing pay tor 
the month of May 1946, whioh portion ot the claim wa1 falH am 
fraudulent in that Seodnd Lieutenant Dale M. Jone, did not PU• 
tioipa.te in regular and frequent aerial flight, auf.fioient to 
meet the requirement• ot Bxeoutin Order 9196, 7 July 19'2 
(.A.nny Regula.tion 36-1480), am wu then known b7 the •a.id SeooDd 
Lieutenant Dale u. Joma to be false and fraudulent. 

CHlRGZ II• Violt.tion ot 1,he 96th Artiole of ~. 
,' 

~ -~ Specitication la (Finding'•'_.t guilty dilapprond b7 rerl •1.ng 
authority). 

Speoitication 21 (Nolle Pro1equi). 
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Speoification 3a In that Seoond Lieutenant Dale M. Jones, •••, 
did, at Army Air Foroea Overseas Replacement Depot, Kearns, 
utah, on or about 27 February 1946, with intent to defraud, 
wrongfully and unlawfully make and utter to the ottioera' J&eaa, 
Anny Air Foroea Oversea.a Replaoement Depot, Kearns, Utah, & 

certain oheok, in word• and figures u follows, to wita 

Kearn.a, Utah. Feb 27 1-9~ 
PRINT NAME 

0 F t> • '1,TV THE BANK OF AURO'D •J.>Al,.n ______________·na___________ 

CU'f AN!» STATS ___..,:A:;,;UR;.;;.;;..OR;,;A.;;;,:,~CO.;;.LO::;.;;..__________ 

PAY ro THE 
ORDER OF -- OFFICERS' MESS •• $25.00 

Twen five & no------------------------------- 100 J>OLIARS 

R.A.NX 2nd Lt 
(a) Lt. Dale M. Jonea 

.ASN 0-838107 

and by mea.na thereof, did fraudulently obtain from the Offioera' 
Mess, Kea.rna, Utah, about t25.00, lawful money or the United 
Sta.tea, he, the add Seoond Lieutenant De.le M. Jones then well 
knowing that he did not have and not intending that he abould 
have l:tJ¥ a.ooount with the Bulk ot Aurora tor the payment ot aa.id 
oheok. 

Y:>TE& Speoifioa.tiona ,, 5, 6, and 'I are· identioal in worda ·an4 
figurea with SpecUication 3. Speoitioationa 8 and 9 n.r;y OZ1lT 
u to date, each having been executed on 28 Februaey 19,s. 

Speoit1oation 101 In that Second Lieutenant Dale M. Jonea, ..., 
did, at March Field, California, on or about 6 Nowmber 1945, 
wrongtullY. and ·unlawfully make am utter to Stanl97 o. MoNa.ughtcm, 
602 Ea.at 72nd Street, Seattle 5, Waahington, then nrat IJ.euten.t.nt 
Stanley O. McNaughton, Maroh Field, California, a certain obeok, · 
in word.a and figure• u tollowa, to wita 

l'O THE BANK OF AUROR.l WX 
___________ Name of Bank BRANCH COO?iTER CHE'JX 

' 
Na.me of Branoh DA.TB NOT 5 19'5 

Aurora, Colo 
Bank Addre11 

PAY TO THE 
ORDIB OF Cash t 339.00 

2 
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Three Hundred Thirt Nine 

IN PAYMENl' fR ______ ADDRESS 2nd Lt A.C., 0-838107 
TELEPHONE 

Servioe ilne Sti.iit!&rd Counter Ch_e_o..k..,F"""o_r_m_40~9,:o,,2r----

in payment ot a gambling debt to ftn' Lieutenant Sta.nle;y o. 
Yo.Nau{;hton, he, the aaid Seoond Lieutenant Dale M. Jonea, then 
well. knowing that he did not ha.Te and Ilot intending that he 

.ahould have aufi'ioient tunda in. the Bank oi' Aurora tor the pay• 
m.ent ot aaid oheok, 1uoh oomuot being ot a nature to bring 
diaoredit upon the military 1er1'1oe. 

Speoitioation 11,· (Thi• 1peoitioation 11 identical with Speoifioa
. tion 10, exoept u to the amount ot the ·cheok, · 1251.00.) 

I 

Re pleaded not gu11 tT to am wu to'Ulld guilt7 ot all ohargea and 1peoit1oatiou. 
llo e1'1.denoe ot previoua oon1'1otio,ns wu introduced. He we.a ae:atenoed to be 
diamhaed the aerTioe,. to torteit all. pay and allowanoea due or to. become due 

.and to be oonfilled at hard I&bor at such plaoe at the rniering authorit7 
Iii ght direct tor .fift· 7"Z•. The renewing authority di•apprond the t1~
ing11 ot gu1lt7 of Speoifioation 1 ot Charge II. He approved the untence am 
tornrded th• reoord ot tri~l pursuant to the pro1'11iona ot Article or War ,e. 

3. B'tidenoe tor the pro1ecution 

Conoenung the Speoitioation ot Charge ·1 am Charge I 

Jlljor R&ymond ll. 'llood, PD, 28th Bau Service Squadron, DaTit•M:lnthan 
. F.ield, Tuc1on., ArhoDa, id.entitled two doo111111nta whioh wre 1ntroduoed into 

evidenoe vithout objeotion u Fro•:eoution Exhibitl 1 and 2 and being reapeo• 
tivel;r~ the certified true oov, ot the pay and allowanoe TOUoher ot aoouaed 
tor the month ot Mt.7 1948, numbered 1689-4, and a photoatatic oop7 ot tm 
original Touoher ot aoouaed tor auoh mozith (R,lS). tb!•r •credits" (R.7) 
both exhibit• beu the following entry, "For additional pt.7 tor tlying 
trC111 1 Jdl.;y 1948 to-. 11 llt.;y 1948 • t78, 76," On the baok ot the Proaeoution 
Exhibit 2 am imnediatel;r abon the lignature 9%>&1e M, Jone,• thc-e app•r• 
the tollwillg oertitioa~•• 

•cERTIFIOATE RE. OFFICER ounam- FLYIBl PAY 

. ·· •1 oertUy that I hold an aeronautioal rating u PILO'l' · 
that during the period for which aTiation pq 1a claimed. on thi1 

· 'l'Ouoher, I wu, b;y orders ot ocmpetent authorit;r, required to 
participate regularl;r am trequentl)' in aerial flight, a and, in 
oonsequenoe ot 1uoh order•, I did partioipat. in regular and frequent 

a 
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flights, while in a. duty et&tU1, sufficient to meet the requirements 
of ExecutiTe Order No. 9195, 7 July 1942 (AR 35-1480). 

·/a/ Da.le M. Jone•" 

The voucher, containing the above "credit" ·ror flying pay r~r the month stated, 
wa.s presented to Major Wood, the finance officer, and payment 1t111 Jll84ie thereon 
on 5 June 1946 a.a evidenced~ accused's re9erpt therefor, "Item 18," on the 
race of the voucher (R. 15, Proa. Ex. 2). On or a.bout 10 June 1946, and 
after receipt of information concerning accused's flying status, Major Wood 
testified that he contacted accused and asked him if he had "met flight re
quirements," to which the aocuaed replied th&t he had not but he further aa- · 
sured J.ajor Wood that he would make every effort to .repay the GoTermnent. 
Thia admission of the accused was voluntarily made and without threat or 
promise on the part of the Finance Of'f1cer. On 22 Auguat 1946 accused re-
paid the Finance Officer the amount repruented as flying pa7 on the wucher 
(Proa •. Exe. l and 2) and obta.ined; from ~jor Wood his receipt therefor (R. 
16•17, ·Proa. Elt. 3). The receipt recites, •overpayment of fiying pay ($78.75) 
and longevity {t2. 75) on vou. ://=1689-4. J.ay/46 account of umersigned." The · · 
defense obje oted to the introduotion into evidence of the Finance Officer•• 

. oopy of the receipt on the grounds that repayment of the flying pa.ywaa not 
evidence as to whether the a.ocuaed a.ctu&lly ,"completed flying· time for the 
month ot ~y-.• The objection was overruled (R. 20-22). On motion of the 
proaecution, the court took judicial notice of "AI.F Regulation 15•5, Bl W', 
Wuh DC l Oot 1945,• providing, ~n part,.-tor the reoording·ot all pilot n1-
ing time on Form 5, tm maintenance ot a copy thereof in the righthand side 
ot the individua.l' s Flight Record File and the tranamiuion of the original 
thereot to the Commanding General, Army Air Forces, Winston-Salem. 1, North 
Carolina., Atta Chief, Flying Safety (R. 23). The court also took judicial 
~otice of AR 35-1480, inoorporating Executive Order 9195 and establishillg re
quirements for tlight pay (R. 24). · 

The depo1ition of ~ptain Bernard v. Keever, ~ea.dquartera Flying Safety 
SerTioe, Langle7 Field, Virginia, dated 18 December 1946, was reoeived into 
evidence and made a part of the record mrked for identitioation Proeeoution. 
Exhibit 4. In answer to pertinent interrogatories, Captain lteever stated 
that he 1t111 Chief of the Flight Record• Dhiaion which wu the of1'1oial de
pository ot the.Army Air ·Force• indiTidual tlight record filea ·(Forms 5 u4 
SA.) under J.:nrf3 Air Forces Regulations 15-5 and that all suoh original· torma 
on all offi a,ra on flying atatua with the Arrq Air ForoH were required to be 
forwarded to his organhationJ that it tl}.e accused had flown militf.17 air•· 
craft during lay 1946 hie of.f'ioe would have a record ot suoh flight,. Capta1D 
Keever further stated that there was no record in hie headquarters ot the ao
oua ed. ha.ving received fly-ing time during the month of May 1946 (R. 23, Proa. 
Elt. 4). The ·proaeoution. introduced further evidence showing that in order to 
qualify tor fly-i.Dg pay an ottioer wa.e required, in one calendar month, to 
participate in ten or more flights tote.ling three hour• or,in lieu thereof, 

http:fly-i.Dg
http:militf.17


~221) 

to be in the air a total of at least four hours (R. 24). 

Concerning Specifications 3,4,7,8 and 9, Charge II 

There was received into evidence as Prosecution Exhibit 6 the deposition 
of ?,!r. Eugene L. Hill, 340 Hane Avenue, Marion, Ohio, dated 17 December 1946. , 
In anS1rer to the interrogato.ries therein :Mr. Hill stated that during February 
1946 he conunanded Squad1::on H, AA.F, ORD, Kearns, Utah, and that he knew the 
accused. During the evening of 27 February 1946 he met the accused in the 
officers' olub at Kearns, Utah. On two occasions aocu~ed asked him to in
dorse checks which he (accused) had executed to the officers' mess and which 
were in the amount o~ $25 eaoh. Mr. Hill, then a Me.jor, asked aooused if 
eaoh check was "good." Upon assurance .from aooused that they were good Major 
Hill indorsed each and they were cashed by the accused. • 

Mr. m.11 further tea.tified, that on 28 February 1946 at the officers' 
olub at Kearns, Utah, he indorsed three oheoks which were executed by the ac
cused to the officers' mesa in the sum of 11i25.00 ea.oh. The aocuaed immedia.td;r 
there&fter cashed these oheoka. Upon hil return from overseas Mr. Hill was 
required to "take up" all the foregoing oh&eka a.nd pay the officers I mess the 
amollllts shown thereon because they- were returned marked "no aooount." He 
identified inolosures l to 6 inclusive to his deposition u being photostatic 
oopies of the for'egoing oheaks, bearing his indoreement and showing the reuon 
tor return.· The accused had ne~r repaid the witness (R. 25, Proa. Ex. 6). 

Concerning Speoifioations 5 ·and 6, Charge II 

The deposition of Captain Joseph E. Ga.zda.k, AC, 467th Ail' BU, Kear:aa, 
Utah, with two incloeurea thereto was reoeived into evidence as Prosecution 
Exhibit 7. Captain Ga.&dak stated that on 27 Februa.ry 1946 he indoraed two 
checke which were executed by accuaed to the officera :m.e1,. eaoh being in 
the a:m.o\mt ot $25 and whloh were cashed by the aocueed e.t the ouhier• • oage, 
officer, mess, Kea.ms, Utah. On a. subsequent date Ca.ptain Gud&k wu required 
to make good the pa.yment of. these oheolca. He identified inclosurea 1 and 2 
to his deposition aa being photoatatio oopiea_of theee ohecke, eaoh showing 
that it was returned "no a.ooount. n The aooueed ha.d never rep&id the witneu 
(R. 28, Pros. Ex. 7). 

Concerning Speoifica.tions 10 and 11, Charge II 

There was received in evidence u Proaecution Exhibit 8 the depodtion 
of' Mr. Stanley o. McNaughton, 602 E. 72nd Street, Seattle, lra.shintton, dated 
18 December 1946. McNaughton stated tha.t on 2 November 19'5 the ao~uaed. ex•• 
outed and gave him a. check drawn on the Be.nlc ot Aurora, Colorado, in the 
amount of $257.00 and that on 6 November 1945 the acouud also executed. and. 
gave to him a. check in the awn of $339.00 dra.wn on the • ame baJ:llc. Both ohecka 
were for payment of gambling debts and e.ccused showed McNaughton hie bank book 
evidencing sufficient funds to meet pe.yment thereof. ,lie requested howenr tha.t 
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MoNe.ughton hold the second check ($339.00) for a ff1W days 10· that he could 
buy it back. On 15 Deoember 1945 the a.ccused wired :McNaughton .$250.00 aDd. 
stated that if he (McNaughton) could n~t wait he would borrow the balance 
of $346 a.nd pay c£ f the debt. Theee checks show evidence of havizig been 
deposited for oolleotion but the indorsement of the colleoting ba.nk in 
each cue was cancelled. 

The original checks mentioned in Specifications 3 to 11 inclusive were 
received in evidence. view.ed by the oourt, withdrawn am photostatic copies 
thereof were received in evidence wittlout objection. a.a Proaeoution Exhibit, 
13 to 21 inclusive (R. 27-28). 

. There was read into evidence the depoaition of Mr. Joseph DeVriea, AHil• 
•tant Ca.shier of Be.n1c of Aurora, Aurora., Colon.do. Mr. DeVriea · identified a 
true oopy of the ledger sheet entries concerning accused's· account whioh he 
perao~lly prepared from the original ·thereof. He 1ta.ted that a.ooUaed'• a.o
ocunt was opened November 3, 1944 and oloaed November 23, 1945. He identified 
inolosures 2 through 9 (checks mentioned in Specif'ioa.tiona 2 to 9 inclusive) 
a.a having been returned beca.uae the acouaed had no account at the time the 
oheoks were drawn. Inoloaurea 10 and 11 (checks mentioned in Specs. 10 and 
11) were returned because ot insufficient funds. On 2 November ~945 the a.o
cu.sed had $706.52 on depoait, hCJ11Jever. on the date the oheoka mentioned in 
Specification, 10 azxl 11 reached the ba.nk, acouaed's balance ha.d been depleted 
so u to render it insufficient to meet pa.yment (R. 25, Proa. Ex. 9). 

By his deposition duly received in evidence without objection thereto, 
.First Lieutenant Gere.rd 0' Cleary, AC, Secretary a.nd. Treasurer ot the Off'1oer1' 
-veu, Kearns, Utah, testified that his records showed that nine oheolcl in the 
IWll or ¥25 which the meas had cashed tor the aoouaed, HTen ha.Ting been in• 
dorsed by Major E. L. Hill. and two having been indoraed b7 C&pta.in Joseph 
Gazd&k,_ were on various dates shown between 7 February 1946 and 1:5 ?.arch 
1946 returned diahoncred by the bank on aocount or either •aooount closed• 
or ftno account• (R. 25, Proa. Ex. 10). By atipulation between the· proseou• 
tion e.nd defense there was ·a.dmi tted into evidenoe a sworn ata.tement ·executed 
by tm accused before First Lieutenant Jack Lewis after a.oouaed had been duly
warned or his rights. The statement, whioh is a detailed aoocunt of aocua.ed'• 
losses at gambling and his domestic difficulties, has little bearing on the 
charge• herein exoept that accused'• admiasiona carcy the implication th&t 
hi• unlawf'ul aots were the result ot his ar-itioal tinanoia.l oondition a.nd his 
&ttempt to cover hi• losae1 by continued e.nd reolcleu gambling (R. 28. Proa • 

. Ex. 11). . 

4. For the detenae 

_Sta.ft Sergeant Paul A. Piligian, 63rd Bombardment Squa.dron, Da.via-Yontha.n 
Field, T\loaon. A.ri&ona, wa.s called aa & witneu for the detenae a.mi teatitied 
th&.~ he wu group operation., olerlc and u auch was fa.miliar with Form 6 mentioned. 
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in A.AF Regulations 15-5. The only amendment that had been ma.de thereto was 
"the change of address from Winston- Salem to the Flying Safet7 Service a.t 
Langley Field." Sergea.nt Piligian asserted that Form 5 was forwarded whether 
a.n officer had flying time or not. The form is required to be mde out and 
forwarded every three months, however, the regulations do not require that 
the receiving officer acknowledge receipt therefor and there is no 1'11.Y for 
the sender to knCJW' whether these forms were received by the addressee (R. 31-32). 

After explanation of his rights the accused elected to testify. He ad-
mitted writing the checks in question •a.croa a the poker table. 11 He had no 
money in the bank but "wa.a expecting it. n He figured that when he got the •· 
mone7 he would put it in the bf.Ilk. ma expenses at home amounted to about 
1260 per month and with flying pay he was receiving approxilllately $329.00 
per month but he had accumulated a.bout $1300 gambling debts of' which a.bout 
4650 had been repaid. He a.dmitted owing the amo\Ulta represented by the oheckl 
in evidence, but a.aserted he. ha.d repaid Mr. McNaughton $250.00. On crou
exa.mina.tion he admitted his aigna.t\,\l"e on all the checks a.tld admitted that he . 
had no account with the Bank of Aurora when he executed Prosecution Exhibits 
12 to 19 incluaive. In response·to, a question by the court accused stated 
that be wu desperate tor money (R. 33-38). 

Comments 

At the .close of the case tor the proaeoution the def'enae contended that 
the corpus delicti a.a to the apecitication and Charge I had not been adequately 
proven a.nd moved for a finding of not guilt,y as to this charge. The execution 
ot the voucher including flying pay and payment therefor for Ma.y 1946 wu proven 
by the Finance Officer paying same. The records of the otfioe which were re
quired by regulation.e to keep individual flying records 1h011Ved that accused had 
no r•cord of flying time for lay 1946. Thia evidence autfioiently sa.tiafied 

.the requirement that the ottenae 1.lleged had probably been committed ('Nharton'a 
· Criminal Evidence, 11th F.d. Vol. II, Seo. 641J H:M, 1928, p,.r. 114a, P• 116). 

The a.oouaed admitted to the Finance Officer that he ha.d no flying time tor 
Ms.y 1946, promised to and did repay the amount frLudulently acquired on the 
voucher. While repayment mAy have evid.enced rep~nta.nce on the p.rt ot a.couaed, 
·it did not operate to diminiah, in the law, the gra.vitJ' of' the offense already 
committed. Nor does the fa.ct that a.oouaed wu desperate tor money alleviate 
the otfenae. The Boe.rd of' Review 11 therefor• ot the opinion tha1J the proot 
is a.dequa.te to ah.ow that t!w a.ccuaed preunted to the Fina:a,e Off'ioer a.a alleged 
the false and fraudulent claim for tlying pq tor the month of' May 1946, well 
knowing the claim to have been false. Kn01rledge ot' auoh ta.laity 1a sufficient, 
the intent to defraud oa.n be presumed (CM 253323, McClure, 34 BR 355). 

The proof conclusively she.a a.nd the accused a.dlllit1 that when he. executed 
check• on the Bank ot Aurora, Aurora, Colorado, mentioned in Specif'ioationa 
3 to 9, inclusive, ot Charge II, he.had no tunda in the bank. '!be undisputed 
evidence further shows tha.t accused's account at the bank had been closed tor 
several montha prior to the iuuanoe ot these oheclcl. tbier such f'aota and 
cirounsta.noes, the legal preswnption 1• justified that he executed such oheokl 

., 

http:a.dequa.te
http:Sergea.nt


(224) 

"then well knowing that he did not have and not intending that he should have 
sufficient funds in the Ba.Dlc or Aurora for the payment of sBllle." 

Although at the time accused executed the checks mentioned in Specifica
tions 10 and 11 of Charge II he had .:;u.fficient funds on deposit in the drawee 
bank to cover payment thereof, the hsua.noe by him. of other checlca reaching 
the bank prior to the check• in question depleted his account 10 as to render 
it insufficient for payment of the cheolc8 to McNaughton. It ha.a been uniformly 
held that one 1a charged with lcnowledgs of the day to day condition'ot' h11 
bank account. It wu aoouaed 1 1 responsibilit,, backed by hia signature and 
honor, to aee that he had sufficient fund.a on deposit to cover the oheolca when 
presented, if they were presented within.a reasonable time. Subsequent pay
ment 1a not a defenu (CK 202601, Sperti; 6 m 17lJ CM 307491, Haire). Inu
much.as these checkl were given at ~roh Field, California, it would be expected 
that several days would elapse before they cleared. Since the accused, by h11 
actions rendered it impossible for the checks to have been honored, the court 
could, under all the oircumstancea conclude that when he me.de am uttered •amt 
he had knowledge that other checks given' by him would clear the bank 10 u to 
cause dishonor of these checks. · The intent denounced in these areoiticationa 
is not the intent never to cover such checks but the intent not to han auttioient 
fund.a to pa-y them wiienthey were presented in the ordinary course ot b.la1Jlees 
to the drawee bank (CM 257417, SiJnS, 37 BR 117). As has been heretofore atated, 

· a payment or $250 or the tot&l iiiiount or t~ese, check•, while -= mitigating cir- · 
oumata.nce, 1a no defense. The acouud. atated, and the· evidence ahaw• that all 
the checka met1tioned herein were given aa t. result -ot gambling tranaactiom•. 
llha.tever ma7 be the law with reference to the consideration, it ii an otteme 
denounced by Article ot War 96 tor a person 1n the military aernc• to iuue 
ohecka well knowing and not intending that he have sufficient tundl on depol1t 
to oover the paym,nt thereof. Such oonduot 1a or a nature to bring diaored.111 
upon the lbilitary aervice (CM 268171, Luou, 37 lR :5361 CK 268412, Merker, 
38 m 21). -:-- · · 

• 
5. War Department reoorda shOiY that aocuaed 1a 23 7ean ot age am aarrild. 

Be graduated tram high school and on 23 April 1948 enliated in the .Ur Corp•. 
Alter preliminary training u a oadet he waa on -e September 19« rated u a 
pilot and oommiuioned a aeoond lieutenant, ~. Ats, l.t Jrm7 .Ur Foroea Pilot 
School (Adva.noed Single Bng1Jle ), Craig· Field, Sdu., ilabua. Hh efticieno7 ' 
ratings are not ehCIIJll. 

6. The court waa legal17 constituted am had juriadi·ction onr the aoo,.e:4 
and ot :the otteuea. No error• injuriously atteoting the aubatantial right• ot 
the ~cuaed were committed during the trial•. In the opinion ot the Board ot 
Revi• the reoord of trial ii lege.117 autf'1cient to JUpport the ·tindinga ot 
guilt;y and the eentence am to warrant confirmation thereot. D11miual ii au• 
thoriud tor a violation ot .A.rtiole of War 94 or Artiole ot 1far 96. 

--~.;;.;:--.a..,,u.~:.....~,.;:;;;...__,, Judp Ach'ooate .. 

---="""-Ct:..~~:;c..~:oc~:i..--..J' Judge .ldvooate 
8 

---::s:~~:::::!:~~..Qa_,,IJ:t:::;::::?:::;::::J~~· Judge ,ld1'0oate 



.D.GX - CK 320020 lat Im 

WD, J'.A.GO, lruhington 26, D. c. MAR l ~- ~J47 

TO a The llDder Secrete.17 ot War 

1. Pursuant to Exeoutin Order No. 9556, dated lfay 26, 19'6, there 
are tranamitted herewit4 tar your action the record ot trial met the opim.oa 
ot the Board ot Ren• in the cue ot Second Lieutenant Dale K. Joa.a 
(0-8ZB107), Air Corp,. 

2. 'Upon trial by gemral court-martial bdcl OA 21 January 19''1 Wa ot• 
fioer wu found guilty of presenting to a finance ottioer a tal•• a.ncl traucl• 
ulent olaim tar tlying pay tor thl montli ot lky 1946 in the am ot $78. 76, iA 
Tiolation ot Article ot W&r 9', et -.king and uttering HTen cheob 1n the 
ama ot $26 each and thereby traudulentl7 obtaining the aomta ahon. trm. 
the Xearna ot.ficera •••, ••11 knoring that he did. ziot ban &rfl aocomt with 
the drawn bau:, in Tiolation ot .Article ot War 96, ud of Jllaki.ng and utteriDC 
taro oheolca in tba Napaotin au• ot tzZ9.00 a.ncl t26T.OO, then nll bariJlg 
that he did :not han and not intending that !w ahould haft auttioient tws.da 
1A the drane bulc tor the pa;yaa1; thereot, in nolatio:n ot J.rtiol• ot -..z-
96. Ba wu aentenoed to be diamhHd the Hrnoa, to torteit all p&7 am 
allowa:ncH due or to beoome du. am to be oontined at bard labor ail auoll. 
pla.oe u ti. r•n•ing authority might direot tor tin 79&1'8• !be nnariDC 
authority' approwd the aente.noe am tonrarded. the reoord. ot trial tor aotioa 
under .u-tiol• ot War "8. 

i. ~ •Ull:llllar7 ot th• e'rl.d.e:ao• •1 be touad in the aoo~ opinion 
ot thl Bot.rel ot Rni•• I ooneur 1A tu opbd.on ot the Board ot Re'rl...
that the reoorcl ot trial 1a legall7 1uttioient to aupport the tindi?JC• ot 
pilty am the aen~no• a.ncl to warrant oontirmaticm ot the Hntenoe. 

!he ni4e:noe .1hc.-a that on or about 28 Jilq 19'6 aoouucl executed &D4 
preHnted. to Majer RqJaoD4 R. Wood, m, tizwioe ottioer &1; Da'rl.1•.VOntball· 
ftald, !uoaoia, . Arilou. a 'P&7 and allon.noe TOuohez- tor ti. aonth ot J1L7 
oonta.1.m.ng a oreclit ot 178.'IG ud oerti~ 'that he did tor~ perio4 
olaiaed participate 1A recular am frequent fiighta, wh11a iA a duily ,tatu• 
1u.ttioient to ••t th• requir..nta ot Jb:eou1d:n Ord_. lib. s1ss. 7 Ju17 lNI 
(AR Z6•1"80). Re oolleotecl the n1g1i1; p&7 abolru tor 1.be period all•&"• fte 
noor4 •~ that he h&4 no tllglnJ tiae to~ the period ot 1-Zl - 1H8 u4 
aooused aublequentl7 &dmi tted. th11 taot to tho tinuoe otti•r• OD 22 Aupat 
19'8 he repaid the ,..omt ao oollo~. · 

OD 27 am 28 ~oh lS-i8, 1rhile •n&agec! in poker ,.,... tho aoomed aue 
and uttered n1u oheoka to the lee.rm ottioera• llt11 in tho•• ot 12&.00 
ea.oh. drawn on the Bank ot Aurora, Aurora,. Colorado, am oollene4 tho 
emounta ahowzl thereon. On tb.oH 'datea he 1-d no aooolmt with the BU2Jc ot 
Aurora, Aurora, Colorado. 011 2 lonmber u4 6 !lonllber 19'6 aoom•4 -4• 
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and uttered to another ottioer in p~nt of gambling debta oheoka drawn on 
the Ballk ot .A.urora in the auma ot $267 and $339.oo. n1peotinl7. Both o.t 
theae oheoka were returned to the ind.oner beoa.uae ot imuttioient t'lmda. 
outatanding oheoka h&villg depleted aoouaed'a a.ooo\Ult. 

The reoord ahOll'a that a.ocuaed became tinanoiall;y embarn.11ed clue to hia 
louea a.t poker and hi1 ditticultiea nre a result ot hia attempta 'bo nooup 
hia louea. Prior to the trial aoouaed h&d repaid i250 on the oheoka lut 
a.bow mentioned. On 12 Jlme 1946 thia officer ft.I 00J1Ti.o~ed by genert.1 oourt• 
martial ot abaenoe 'Without leave tor the period. 18 Maroh 1946 to 6 .April 1946 
in Tiola.tion ot· .A.rtiole ot War 61, and ot mek1ng a talH otfioi~ 1tat.ed: 
in Tiola.tion of Article ot War 95. He wu aentenoed to be cliaaiuecl the . 
aerTioe. The record of tri&l in th&t oue ia DOW 1n SJ¥ otfioe (CK 3161'8, 
Jonea). The aoouaed'• repea.ted unlawful aota am reokleaa beh&Tior reder · 
1iri""'retention in the urTioe lmdHira.ble. I reoommelld tha.t the aell'ADOe 1a 
thia oue be oonfiraed but th&t the period ot oonfiD.eUD.t be reduoed to om 
79arJ that the Hntenoe u thua modified be oarriecl in'bo ezeoution and that . 
a. UDited Sta.tea cliaoipli.Dar7 barraob 1 be 411ignated u the plaoe ot oontim• 
•nt. I further re~Clllmlln.d that no further aotion be ta.an in the tozwr 
oue, Cll 3161'8, Jonea.-

,. Inoloucl 11 a fora ot aotion. dedgned to 0&1T7 into· e.tteot th• tore-
going reoommenda.t~on ahoUld it met approval. · · 

'tll>MAB :a:. GREU'2 lllola 
1. Reoord ot Uhl M&Jor Geural 
2. l't>n& ot aotion fh• Judge .Ad.TOO&W General 

( O.C .M. '). 1021 19 Marchl947) • · 
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-··WAR DEP.k.RT1ZNT . 
·(227)In the Office of The Judge Advocat.a General 

Washington 25, D. c. 

JAGH - Cll 320028 .- t ~ 

UNITED ST.lTES 1ST U. S. INFANTRY DIVISION ~ 
) Trial by" G.C.M., convened at 

Private First Class P.AIIL E. 
JOOES (34546001), Compaey 

) 
) 
) 

Land.shut, Genumy, 9 October 
1946. Dishonorable discharge 
(suspended) and confinement . 

F, 16th Iniantr.,. ) for four (4) 79ars. 7720th 

~ Rehabilitation Center, Wurzburg, 
Germ&DiY• 

OPINION ot the BOARD OF m:V'IEW 
HO'l'TENS'IEIN, SOU and SlfITH, Judge .WTOCi.tea 

1. The record of trial in the caH of the above-named soldier has 
been examined. in the Off'ice o.t The Judge klvocate General and there found. 
to be legalJ.1' :S.Da~ficient in part w support the findings and the sen
tence. The record hu now ~en •:xam1ned 'b,y' tne Board o.t Red•• and tha 
Board submita thia it.a opinion to The Judge ,Advocate General. · 

·2. .Accused 1IU tried._'QPOll tJie following C.hargea and SpecificatiOlla a 

CHARGE Ia Violaticm of the 92nd Article of War. 
, . 

Specif1oationa ~ that Printe Pau1 E. Jones, Ccm.pq- "P"'; 16th, 
Intan'tl"T did at Land.shut, Germ&rl1', on or about 8 September, 

. 1946, forcib~ and felonious~, 1againlt her will, ban 
oarnal knowledge of' El.1.aabeth _Lux. 

CRARCS IIt Violation of the 96th .Article of War. 
(DitapprOTecl 17. the mining authoriv). 

Specification& (Disapproved by' the rerlewiZlg author1V)• 
. . 

He pleaded not guiltq- to both CbargH and the SpeoU1oat1ce 1Jllder each• 
.Aa to the Spec1!1cation of Charge I he was .tound not cuilV but guilt., 
of the tollOW'ing 1 

•In that Printe Paul E. Jones, Campati;,- 'F', 161'.h 
Infantry", did, at Landehut, Germany, cm or about 
8 September 1946, with intent to do her bod.~ harm, 
c~t an assault upon Elisabeth IAlx, by'~ and 
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telcmiously l!ltr1k:ing the Hid Elisabeth LlX on the face wit.h 
hi.a band and b,r threatenillg her 'With a dangerous we&pcm, -to 
w1t, a knite•, 

and not guilv of Charge I but guiley o! a rlolation of Article of War 
93. Be _, .tound guilty- of Charge. n and it.a Specification. No erl
dence of prnioua convictions wu introduced. He waa sentenced. to be 
cliahonorab~ discharged the aervice, to torfeit all pa~ and allcmmoH 
clue or to beccme clue and to be confined at hard labor for tour (4) 71ara. 
1'he rniewing authoriV cliaapprond the f1.nd1nca of guiley ot Charge II 
·and it.a Speoifioaticm, apprond the sentence and ordered it encute4 but 
SU1pended the execution or that portion ~not MjudiiJl& diahonorable 
diaoharge until the aoldier~a release .from confinement. 'lbl 7720tll a.. 
babilitation Center, Wurzburg, Germ,im;r, or elanben ·as the S.cretar;r of 

. _War U1' direct, 1Al,8 'dea'ignated aa the place ot ccmtinement. ~ reault 
of tri&l,waa pr~atecl b,r General CourM.artial Order• No. l4S, Bea4-
quar1:Ars Fµ-at I.ntantr.r Division ~tecl 31 December 1946. 

3. The findinga of guil"tiY' of! the Speoi.fication •f Charge I and 
Charge I as approved, alleging a rlolation et thl 934 Article of War, 
present the onl;r question tor consideration. It ill not necesaary to . 
diacuH the evidence as the aole point inTOlnd is whether the .tll>d1 nc ot. 
cuil:ti, 'WU a legal tind1ng of an ottense lesHr included 1n that ob.arced, 

· ·and whl9ther the i'incUnga of guilty- support the sentence. The Specit1ca
t1oa of Charge I alleges rape in 'ri.olaticn ot the 924 Article of ,War. 
The court, ·honnr, t• aocused guilt., ot an uaault 11'1.th intent to 4• 
~odily hara by atr1.lc1ng -'the victill on the face with his band and threaten
ing bar :nth a dangeroua wapcm, to wit, a knife, in Tiolation of the 93d 
Article: ot 'far. · '. 

Paragraph 14811, Y111nal tor Co'.urte-)laz-tial 1n pertinent part pr0Tirle11 

•
"Rape 1a tbi lml.n!ul carnal kncnrleqe "ot a 'Wtal1l 'll;y' force 

and without her ccmaeat. *11*'9 
. . .

11.Allong the le1Hr oftemea 1lbich m,q be 1nolud.e4 in that of 
rape, an &11&ult with intent to ccad..t rape, u1aT&lt, ml bat,. 
1:Ary, u1ault,'and:• atta;pt w cmd.t rape.• · 

It has also 'been held. that indecent u1ault 11 a lHHr inolul.N. 
ot.tense in that o.t rape (Cl( 2484]2, Stoddarf, 31 BR 2S7J Cll 218643, k:vb,, 
12 BR 103). · · 

Paracraph 78o, )lanu&l tor Courte-llartial.1 1928 (see alao '1')( 2'1-4S,, . 
paragraph l.06) prcmd!• • . . · 

http:1nolud.e4


· "Lesser Included Offense.-If the evidence fail.a to prove 
the offense charged but does prove the coumission ot a lesser 
offense neces1arily included in that charged., the court m1q 
by it.a findings except appropriate words., etc• ., oi' the speci
tication., and, if neces.ary., substitute others instead., find
ing the accused not guilty of the excepted matter but suilt;r 
of the substituted matter. * * *" 

•The ~e test as to whether an offense found is include• 
in that charged., is that the offense found is included ~ it 
it ns necesaary to the proof of the offense charged to pron 
all elements of the offenae found. * * *° (CM 31'9'17, MQTriaop., 
lat Incl • .,6 Bull JAO 12). 

·Except 'Where a f:1 tv31 ng irith exceptiou and substitution.s concern figure•., 
dates or other minor details that_ do not operate to change the nature or 
identi'tiY' of an offense alleged, a court may not, in ita f:incling :intro-
duce 8:tJJ' foreign element that would render the ofteue a Hparate or 
distinct offense tr<D that charcecl. Findings b7 exception anii eubetituticma 
are ~ authorized. 'Where all the elellfJate consti.tut:Lng the ottense of 
wbica the accu1s,d 1• found guilty", are included in the· offenae charged. 
Cll 271392 Ebarb, l 'lm (NA.TO-KTO) 104. .. 

IJa CJl 2~472 9.t.ll:, 13 BR (ETO) 335., 4 B1lll JJO 89., accused wu 
ohargetl with u1ault irith intent to commit rape in violation of Article ot 
War 93 and was found guilty' of Msault with intent to do b~ harm in 
T.Lolation ot Article of War 93. Tlia record was held leg~ sufficient to . 
l'IJl)port onl,y so much of the findings u involved a t1nd1ng of guilt., ot 
the lesaer included offense of assault and battery in violation ot Article 
of lTar 96. The Board of Review held that assault irith ·intent to coumit 
rape and assault with intent to do bodily harm are separate and d:18tinct 
ottensea and that the latter is not included in the former. Accused ha?
inc been charied with an assault involving one specific intent, coul.4 not 
properly, be fOUJld guilV of an assault inTOl'rlllg an entirely different ~ 
vpe o:t intent. 

In tb9 instant ·cue, although the find1 ngl'I of ~:U ty" wre not pbra1ed 
in the usual torm. tor findings ot cuilv with uceptia:is and substitutions., 
the accuaed was found not guilty or the Speciticat:icm o:t Charge I, but 
cuilt.r of a 1ubst1tuted Specification. Every element of the otteue con
tained. in the substituted Specification., not contained 1n the or1g1D.al 
Speoification muat be diaregarded, since, u 1tated above, a court ma,,:r not 
int.roduce any- foreign elemmit which renders the offense aeparate -or· 
d:18tinct from that ·charged. 'Mien these element.a are excluded troa .t.he 
substituted Specification., the o~ remaining element 11hich 1B a leeaer . 
included of.tense ot rape ia assault and battery (llC1l 1928, par. 14~.,p.165). 
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Ja the substituted Specification contains no elelll9llta expressing in
decency- or an intent to commit rape it tollon that accused was .found 
not guilty o.r err such elements which are included 1n the or1g1nal 
Specification. Al.though an assault. with intent to commit rape and 
an aggravated indecent assault are: lsi,Hr :iJ'lcluded o.rtensea 1n a charge 
ot rape7the accused ha.a been found not guilty thereof. The elements 
in the 1'1ndiiiga or guilty that the assault was comnitted 'With intent to 
do bod~ harm and b;r threatening the victim with a clangeroua wapon 
are elementa o.r aggravation that mu.st be disregarded because they- are 

· not included in the original charge. It tollon that the finding• ot 
guilty' are legal only to the extent that they- involve a !1nc:linl ot 
guilt¥ ot assault and battery in Tiolatice of Article of War 96. 

I 

The aentence predicated on the fincUng o.r the court 1• illegal 
inao.rar u it exceeds that authorized for assault and batter., under ta. 
96th .Article ot War (CM 243923 Stroni, 28 BR 134). The m&x1muJa sen
tence tar assault and batter., 1s confinement at hard labar for aix 
11onta and forfeiture ot two-third.sot accusecl1• pq per aonth tar aix 
Jl)onthl. ho-third• ot aocwsed•• pq u a private tor one mcmt.h 1a 
tso.oo. · · 

4. Far the reuona 1tated, the Board ot Rni.n 1a of tbl op1.nica 
that, the record ot( trial 1a leg~ autticient. to 111pport ~ ao IIUCh 
ot the findin&• of guilty of Charge I and it.a Speoitication u involn1 
a findiag that the accused did at the time and. place allegecl, wrongful:ll' 
camnit an uaault and battery upon the person described 1n the Specit1-
oat1on 1n Tielation of.Article of l'ar 96 and leg~ 1utficiat to aup,
part onlT 10 nch of the Hntence u prcni.d.H tor ccmtinement at h&N. 
laHr tor au 1101ltha and forfeiture ot tUV clol.l&r1 ot accuaecl'• pq per
mcmtll tar a l1ke periot. . . . 
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JAGH Cl,{ 320028 1st Ind 

WD, JAGO, Washington 25, D •. C. AUG 111947 
TOa The Secretar;y of War 

l. Herewith tr~Ued for your ~ction under .u-ticle of War SOi 
as amended by Act of August 20, 197/ (SO Std. 72.l+J lO u.s.c. 1522) 1a 
the record o! trial. in the case of Private First Clus Paul E. Jones 
(.34546001)., Compaey- F, 16th Infantry. 

2. I concur in the opinion of the Board of Rmn and for the 
reasons stated tperein recomend 'that so much of the findings of guilty 
of Charge I and ih Specification be vacated u involves findings other 
than that the accused did, at the time and place alleged, wrongtully com
mit an assault and batte1"1" upon the person described 1n the Specifi.cation 
in violation of .Article of War 96., that so much of the sentence be' 'ftC&ted 
as is in excess of confinement at hard labor for six (6) months and for
feiture of $50.00 of the accusecHs pay per month for six (6) months, and 
that all rights.,prirtleges and property of which the accused has been·. 
deprived by vi.rt~ of the portion o~ the_ sent~ce s~ vacated be re•t~ed. 

3~ Inclosed is a form. of action designed to Caff7 into effect the 
recommendaticm, should such action meet with your approval. · 

' 2 Incle TIICWS H. GREPll 
1. Record of trial · · )41.jor Oeneral 

, 2. Form of action The Judge .A.dvocate General : 
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{233)WAR DEPARTUF.!NT 
In the Ct.rice 9f The Judge Advocate General 

Washington 25., D.C. 

JAGK - CM 320062. 
23 JUN 1947 

UNITED STATES. ) 6TH :NFANTRY DIVISIQl. 

v. 
) 
)
) 

.Trial by o.c.M•., convened a\ Pusan., :Eorea, 
27 December am 3 January 1947. Dishonor

Private First Class DAVJD ) able discharge and confinement.tor life. 
B. Ym-l'lZER {RA. 33878204)., ) 
Company "A"., 6th Engineer 
Coi:i>at Battalion., APO 6. 

) 
) · 

~ 
_REVIEW by the BOARD CF REVIEW 

sn.WRS, Mc.AFEZ and ACKROYD., Judge Advocates 

1. The Board ot Review has examined the record ot trial in the case 
o! the soldier named.-above. . 

. 2. The accused was tried upon the following charges aild ,specificJtions a 

CHARGE Ia' Violation of the 92nd_Article of War. 

Specification: In that Pf'c David B. Yentzer., Company "A•., 
6th l!hgineer C01li:lat Battalion., AFO 6., "did., at .APO 6., on. or 
about 18 September 1946., 111th malice aforethought., willfully., 
deliberately., feloniously., unl.awtully., and with premeditation, 
kill one Whang., Chang Ho., a human being., by-repeated blows 
ot a blunt instrument on ..the head. 

' 
CHARGE n: Violatl.on ot the 93rd Article ot War• 

• Specification la {Finding ot not guilty-). 

Specification 2a In that Pre David B. Yentzer., ***, did., at· 
.A.PO 6., on or about 18 September 1946, with intent to commit 
a felony-, viz murder., commit an assault upon IUm., Tang Jun, 
b7 willfully and .feloniously choking tbs said Kim., Yong J'1!1 
111th bis hams and 111th his arm. 

Specification 3a ·In that Pfc David B. Yentzer., ***, did, at, 
APO 6, on er ab_out 18 September 1946, with intent to conmit 
a felon;,, viz murder., commit an assault upon Moon, Kyong Sand, 
b,- 1lill..f'ully' alld 1'eloni011sly striking the said Moon, ~ong Sand 
on the head "I'd.th a blunt 1nstrumant. 

SpecUication ,4& In that Pfc David B. Yentzer, m did, at 
. APO 6, on or about 18 September 1946., 111th intent to commit 
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a felony., viz robbery., commit an assault upon Cha, Jung Ok 
by farce am violence and by putting him in fear., i'eloniously
search. the person or the said Cha., Jung Ok. 

Specification 51 In that Pfc David B. Yentzer., ***, did., at 
APO 6, on or about 18 September 1946, with intent to do him 
b09il;r harm., con:mit an as~ault upon Cha, Jung Ok by striking 
him on the head and body 'I'd.th his fists. 

CHARGE IIIt Violation or the 94th Article of War. 

Specification1 In ,that Pfc David B. Yentzer., ***, did, at 
APO 6, on or about l8 September 1946, knowingly and rl~ 
apply to his own use and benefit one (l) 3/4 ton weapons · · 
carrier of the value of more than $50.00., property of the 
United States -i'urnished and intended for the military service 
thereof. · 

He pleaded not guilty to all Chuges and Specifications. He was fourd not 
guilty of Specification l of Charge II., but guilty or the Charges and the 
remaining Spec11'1cations. No evidence of previous convictions was intro
duced. He was sentenced to be dishonors~ discharged the service, to 
torteit all pay am allowances due or to become due and to be con1'1ned 
at hard labor at such place as the rev.l.eld.:ng authority might direct for 
the term of his natural life. The reviewing authority approved the sen
tence, designated the United States Penitentiary, McNeil Island:, Washington., 
u the place of coni'inement and ,forwarded the record of trial pursuant to · 
Article of War So¼. 

. 
3. Evidence tor. the Prosecution. 

. The. Specification, Charge III I Start Sergeant Per'f7 R. Clayton., 
.Headquarters and· Service Company, 6th l!hgineer Combat Battalion.,. testified 
that •on the night of 18 Septeni?er 194611 he was charge ot quarters at the . 
headquarters motor pool and was· responsible for the dispatching or vehicles. 
At approximately- 11713011 he saw accuaed and three or four men leave the 
motor pool in a 113/1. ton weapons carrier with no top on it. 11 (R 8). 
Sergeant Clayton did not dispatch the vehicle to accused or arq or the 
persons in the truck and the taking or the vehicle was unauthorized. The 
accused was dressed 1n fatigues and in response to the question., •How could 
y-ou see Yentaer dr1v.Lng it, 11 the sergeant replied •Because I know him., 
sir. I could tell it wa~ Yentzer by just glancing at him. I stayed at 
the motor· pool all the ti.me" (R 37). It was stipulated that the described 
weapons carrier was property or the United States furnished and intemed 
:tor the military service am had a value of over $50 (R 37-JS). Later 
11 that night" the accused returned with the vehicle and Sergeant Claytonc; 
asked him 'Wt.G" he "took it11 whereupon the accused replied that •he went 
out to Tongnae and 1cilled a couple of Koreans. 11 The accused's- fatigues 
were "bloody" and "mud.ctr" am blood was· fowl! in the back end of the 
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weapons carrier. The accused proceeded to the shower room, removed his 
clothes and, in the presence of Clayton, burned his clothing 1n the 
stove (R .36). 

Specification 21 Charge I!a Kim, Yor_g Jun, a !'a.mer residing 
at .32~ Kichall-lli, Pukokr, Pusan, Korea, was ai'tirmed through the 
interpreter and testified that attar he had eaten his supper in the 
evening ot 18 September 19-46 he was attracted by headlights ot a vehicle 
in !'ront ot his house. He went out to the road and t1r0 "American Jeraonnel 
got do"lffl. .from the vehicle,- and one American personnel pointing to me, · 
another personnel pointing to m:, .f'riend." · The witness stated that one 
(soldier) held a pistol to his neck and the Q.ther "beat me up". Be 
!ell to the groun:l and "111th tha accuseci's, arms he choked m:, neck." 

· Kim stated that he tried to escape and that another "G.I." came up and 
took the accused to another place (R Zl). When he had gotten back on 
his !'eet someone fired a pistol and the projectile penetrated his upper 
right arm. Kim identified a photograph of himself showing the wllet 
hole in his arm 'Which was received in evidence as Prosecution Elchibit 
No • .3 (R 28). 

Jung, Ha Soo, the mother ot Kim, Yong Jun, asserted that she was a 
Christian and testified through the interpreter that she saw the soldiers 
assault her son and his friend, Cha, Jung ac. She could not, however, 
identify the o!'!'en:iers nor eould she describe the truck in which tlley 
were riding (R .'.31-.32). · . · 

Specifications -4 and 5, Charge IIr Cha, Jung Ck, Pukok-Ri, Pusan, 
Korea, -was &!firmed and testified that on the evening at 18 September 
19-46, he was a guest at the home ot hi.a friend, Kim, Yong Jun. Observing 
the brightness ot headlights in front of Kim 1.s place, he and Kim went to 
the gate and suddenly t1fo Americans advanced upon them, one ot llhom 
pointed a pistol at his neck. The other .American, whom he identified 
as the accueed, etruck him on both sides of his face nth his fist and 
then "went through m:, -pockets.• The 'Witness stated further that "I 

· begged 111th him• (accused)., but he beat me up veey often., am after that, 
another a.I. still. keeping the pistol pointing at m:, neck., the accused 
went to Kim, Iong Jun and he beat .him up.• Cha then ran awu;;r and when he 
had reached the back ot the house he heard three pistol shots (R 30). 
The vehicle in 1'411ch the accused and his companions were riding was "about 
middle size truck, arxf no root•• •no top. 11 The accused wore "blue" 
trousers, his clothes were muddy and wet and "'When he beat me up m:, hands 
also were muddy." There were about !'ive soldiers in the party_ (R ,31). 

Specification .3, Charge II1 Yoon, ~ong Sand, 262 Myung Yoon Jung, · 
Pusan~ Korea, was at.tirmed and testified through the interpreter that 
on· the night of 18 September 19-46, and near the Hot Springs at Tongnae, 
•a vehicle came and stopped close to me and one G.I. go~ out from the 
vehicle., and there was another G.I. 1n the truck 1n the front seat pointing 
the rines to me, and the G.I. 'Who got out from the vehicle beating me up • 
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He struck ma one blow, a.""ld two times I turned my body a little bit· so I 
escaped two blows. The driver, another o.r., got out from the vehicle 
and forced me to get on the truck." The witness identified accused as · 
the soldier who got out of the truck and assaulted him (R 3.3). Moon 
stated that he was beaten until he becarue unconscious but that he \_ 
remembered that while he was being choked soilla 110.I. 's" went through 
his pockets and took away.one package of cigarettes, some shoe heels 
and a key. Th.a vehicle then "drove a little while" and then stopped. 
Moon was ordered out er the truck, beaten' "with an iron stick" and left 
by the roadside. Another Korean, passing along the road found JJoon and 
took him to a hospital. Without objection, there was received in evidence 
as Prosecution '!!:xhibit 4 a photograph or Moon taken by the Tongnae 
police af~r he had been treated at the hospital (R .33-34). 

The Specification, Charge I: Pak, Sung Dong, a Korean farmer 
residing at Kuso-Ri., .Pule Lzyun., was affirmed and testl.f'led that after eating 
hi~ supper on 18 September 1946 he heard American voices eminating from · 
a truck as it passed his house. Arter the truck had proceeded about 
fifty steps beyond his house it stopped ani remained idle for about twenty 
minutes before leaving.~ Ha saw no other trucks on the road that night 
(R 10-ll). · . . 

, 
Chung, · lll. Chun, another Korean living in the same neighborhood 

went out_ to urinate .after he had eaten supper on the evening in questl.on 
and heard "horrible" soum with mingled voices of ·Americans and Koreans 
l'lhich were coming from the paddy field nearby. Americans often hunted 
in these fields and the Vii tness stated that he did not "take it seriouslyf' 
and returned to his house. For ten minutes he hea:rt;i these voices, and· 
for another ten minutes there was silence and the "vehicle left vd.th the 
headlights put on" in the direction of Pusan. Repeating, the witness 
stated "I heard the sound in the paddy, and after that I saw their head
lights put on, and the vehicle passed" (R l'.3-14). 

Pak, Moo Kee, a farmer residing at Kusee-Ri, Puk ttyun.,. testl.fied 
that on the morning of 19 September 1946 he "went to the paddy field to 
work, arxi in my paddy field I saw some paddies trampled do1111 and I .foum 
the dead body." The dead body was about ten steps .from the road and . 
about .f'i.f-cy lengths of his (witness') body from the house where Chung, 
Ill Chun, lived. The clothes on the dead body were wet and the place 
was "muddy, murky and trampled down." The witness reported the incident 
to the village authorities (R 14-15). 

Pak, . Kyung Soon, 007 Tongnae., Pusan., a Korean policeman working at 
the Puk Nyun police box, acting on information he had received from the 
village leader., on 19 September 1946 went to the rice paddy and examined 
the dead body of a Korean whom he found to be Whang, Chang Ho. Near the 
body he found a piece ot paper with writing thereon. After being in
terrogated by defense counsel regarding the paper., it was, without . 
objection., received in evidence as Proeecution 11'Xhibit No. l. The witnees 
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stated that .from his investigation, "Now I know the dead man was Whang, 
Chang Ho." The paper received as Prosecution Exhibit l is obviously 
a lea! from a note book and there was written thereon., in Fnglish, the 
following, "Service A-32., A JJ" (R 16-18). 

Dr. Pak., Chang Koo, Pusan., Korea, a qualified surgeon, testified 
that on 20 September 1946 he performed an autopsy and issued a certificate 
o! inquest on the body of V.bang, Chang Ho. The doctor described· in detail 
the conditL on o:f the body showing severe wounds about the head and stated 
positively that death was caused by "shock of brain" from severe beating 
with "stick or :iron or strong fist." 

The report of autopsy was received in evidence without objects.on as 
Prosecution Exhibit No. 2 and was apparently withdrawn at the close o! 
the trial. On cross-examination there was elicited from the doctor an 
admiss"ion that 'Whang bad suffered with kidney trouble., but the w.i. tness 
reaffirmed his .conclusion as to the cause o! death in the following
~p~' ' 

"I inquested over the body, but I could not find out that 
the body. drank any poison or he died by disease, but beneat~ 
the skin he bled so much and his skin swelled up., so I 
decided he was killeo by another.• (R 19-2.4) . 

Cha, Pan Suk, Chief' or Detectives, Tongnae Police Stati~n., testified 
that on the night of 18 September 1946 Kim, Yong Hun, and Cha.,· Jung Ok, 
re,ported having been assaulted by 'Americans in a truck near Kim, Yong 

·,. Jun's house and on the follovd.ng afternoon it was reported that a dead 
body.was £oum in a paddy field. He went to the field, f'oum doctors 
_and Policeman Pak, Kyung Soon, the clerk of the village, and upon 
investigation the body was identified as that.of lihang, qhang Ho•. The 
body was removed and the detective 1dtnessed the· autopsy (R 2~26). 

First Lieutenant Charles D. Ellison, Headquarters Special Troops, 
6th Infantry Division, testified that on J3 October 1946 he interviewed 
the accused after he had been brought in by an agent of the· 110.I.S. n 
He explained to accused his rights under the 24th. Article of War, After 
"l'lhich accused made a sworn statement to him. The statement, reduced to . 
writing and duly signed and sworn to by accused was received in evidence 
111.thout objection as ProsecuUon Elchibit No. 5 (R 38). Briefiy sumnarized, 
the statement sets forth that about a 199ek before accused was first · 
interrogated (vmich was on 2 October 1946) some soldiers requested him 
to take them out to a place called the "water-point", about a mile from 
the 6th Engineers in the direction or Pusan in order to find some women. 
He .f':irst r ef'used., then secured a truck from the motor pool. The "boys 
got in an:1 we startod o.f':f'. 11 They had some liquor and in the course o.f' 
the:ir search "McCarlson11 st~_pped on· a plank Vlhich struck accused in the 
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face and he went back to tho dispensary where stitches had to be taken 
in his nose. Accused remembered having a note in his pocket which had 
been given to him by Sergeant Hamilton, the motor sergeant, stating, 
"Service A.-32, A.-33." Sometime during th6 night he threw the note 
away (R 38, Pros. Ex. 5). 

For the Defense 

The accused, after having his testimonial rights explained to him 
by bis counsel and also by the law member of the court, stated that he 
desired to be sworn as a w.i. tness. Upon being asked to relate bis 
"storytt concerning the events of 18 September 1946, he stated that af'ter 
some "heavy drinking" he and some of the 11 .t'ellows11 wanted to go out. 
Tpey went to the motor pool and requested Sergeant Clayton to let them 
take the weapons carrier. The sergeant refused but Beatty argued with 
him and finally he conse·nted. : llcCar.son was driving the truck when they 
went out the gate. Higgs am Beatty also went ai'ong. 'lhey drove to1'13.rds 
Tongnae and as they approached the city they met a jeep from their outfit~ 
The "man" in tbs jeep told theiri that the Koreans down in Tongnae were 
"acting up" so they put rocks "and everything" in the truck and went. 
into Tongnae. Everything was quiet in tbs city an:i the men turned around 
and started back to camp. They passed one or more Koreans along the road 
and tbs truck stop;ped and Beatty and Higgs got out and "this Korean" 
started.-giving them some "back talk". Accused asserted that he hated 
Koreans, got off the truck and "started to get into them" an:l-"we started 
a little row there." Accused hit the Korean a couple of times am thQ 
Korean struck back and ran into "the rice paddy." Accused followed him 
and "got up .t'rom him and started up." As he le.ft the Korean, he stated 
that he saw Beatty drop a piece of paper. The',1 got back 1n the truck and 
passed another Kcrean. They stopped and the "other two men" got off 
.first and than accused "started 1n to fight 'With this Korean.• As they 
rolled into a ditch the other t'WO men pulled accused off o.f this Korean 
and as he got up Beatty 11 f'ired at him." He started running and Beatty 
fired again a:rxi they let him go. The truck started driving on down the 
road and accused stated that "somehow or other" there was a Korean in the 
truck;. and that "him and I had a struggle 1n there. 11 :. ICcCarson was driving 
and the truck failed to negotiate a curve and ran fnto a ditch. Al.though 
accused contended that he was drunk, he took control of the vehicle, 
put it in four-wheel drive a:rxi brought it out. .About the time he' got the 
.truck out of the ditch the men recognized anothf3r vehicle coming toward 
them. In order to evade notice accused stated that the',1 drove "a little 
ways and stopped the truck" and 11let the other truck pass. It was a 
KBC truck." They then returned to the company and Sergeant Clayton 
"asked us where we had been, an:i I don •t remember telling him, but as he 
says, I told him I_ldlled a couple ot Gooks" (R 40-41). 

On cross-examination the aceused asserted the i'ollmdnga That on 
the night 1n question ha wore fatigues; that he told the guard at the 
gate ~hat they were driving over to another guard post; that he hated 
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Koreans and gave to Beatty the pistol which the latter used on the night 
in question; that he did not see the Korean get up after he "went after 
him" in the rice· paddy; that the motor sergeant gave him the paper (Pros. 
Ex:. l) but that he threw it in the ,·,aste basket before he le.rt the motor 
pool; that Koreans and Japanese are all alike and that he 11 choked11 and 
"rolled" the Korean in the "ditch" but that ha was drunk and -"couldn't 
hold myself'UJ that Beatty shot one ot the Koreans after Higgs 11pulled 
me back," Mccarson remaining "up there in the drivers seat";· that be 
beat the Korean in the truck am .they threw him out into a di"tch; tha~ he 
did .not remember telling Sergeant Clayton that he had killed a couple of 
them, however, he must have said so because Clayton 11wouldn 1t have said 
it if I hadn I t said it"; that he burned his clothes in the stove at the 
shower room because they were bloody and dirty; that he drove the weapons 
carrier to the motor pool, and that it was dispatched "as required", 
meaning that it could be driven on any required mission and that be did 
not. know why he told the guard tliat he was going 'over to the "~d 
shack" (R 42-55). In response to questions by the cour~ accused stated 
that he had been in the Army eighteen months and that be hated orientals 
because some of his buddies had been killed in the Paci!ic Theater; that 
he bit "this man" first but after he had "sassed" the two men in the · 

· truck; that l'ihe'n he came out of the ri~e paddy he did not look back to 
see U the Korean ever got up and atterward someone mentioned that he had 
better bum hie clothes and 11I did"J that the blood must have come from 
the one he assaulted in the truck because he'didn 1t "attack the man 1n· 
the rice paddy with anything to make him bleed." (R 55-59) 

: The court recalled Sergeant Clayton lfho stated that accused did not 
awear to be drunk when he ret~ned to the motor pool on the night in . 
questi~ but that he was ne>t close enough to smell his breath. The 
witness reasserted that although the men requested permission to take 
the, vehicle, he had refused to dispatch the vehicle to them am that they 
took it "illegally* (R 59). . · . 

. 5. · The Spec1t1cat1.on, Charge I, alleges ·murder ·ot \'lhang, Chang Ho, 
by repeated bl.on of a olunt instrument on th:J head •. The dead body of tba 
victim was sufficiently 1dent1.£ied by the village authoriti·es, the 
autopsy sh01rs the nature of the wounds and the surgeon was ot the opinion 
that death ,ms produced by beating nth a stick .or iron, or strong fist. 
Accused admitted assaulting this Korean in the rice paddy where the body 
was tound, admitted that 1.mmediately thereafter there was blood and mud 
on his clothes llhich ha burned but denied that he used any instrument other 
than his arms and body in effecting the assault. IJ:!.s motive was hatred 
of the .Koreans and he did not look back ~o see it the Korean ever "got 
up. 11 It Whang died trom the injuries be received at accused's hands, 
then can be·no doa.bt under the tacts prOV'en and admitted, that the · 
(Jffense _111.1 Jll!2rder. frut it it be conjectured that Beatty, who was also 
at the scene, ma,r have in.tlicted injur7 upon the '9'1.ctilli, which contributed · 
to or :caused his death, the accused, being a eoactor or aider and abettor 
is none the less guilty ar murder, because, 
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,r,\noever directly corrmits any act concerning an offense 
defined in any law of the Unitad States., or aids., abets., . 
counsels., commands., induces., or procures its commission., · 
is a principal." (Sec. 332., Fed. Criminal Code, 18 u.s.c. 
A. 550; 35 Stat. 1152) · 

The distinction between principals and aiders and abettors is also not 
recognized in military law {Winthrop's Uil. Law and Precedents, Reprint., 
p. 108; CM 285969., Sandersl 10 BR (ET0) 255,266; CM 31.4939 Greene, 5 
Bull JAG 281.; CM 295678 Keech 28 BR (ET0) 22., 28) • 

. 
It is unnecessary to discuss the elemE11ts of the oi'fense of murder 

as defined in the Manual for Courts-Martial, 1928., paragraph 1.48!., pages 
162-16-4., inasmuch as the direct and circumstantial evidence in this· case, 
including accused's.mm brazen and boastful admissions., portray a most 
brutal am unprovoked killing totally lacking in mitigation or justifi-

. c3tion in law. All elements of the offense were proven beyond aey 
reasonable doubt. 

The victims oi' the assaults., Kim., Yong Jun, Moon., Kyong Sand, and 
Cha, Jung Ok, each identified acc~sed as being his assailant. 

Specifications 2 and 3 of Charge II allege ~hat the assaults were 
1'11th intent to conmit murder. Kim., Yong Jun (Spec. 2) appears to have 
been the Korean accused was choking and, beating in the ditch when Higgs 
pulled him off of the victim and Beatty fired the shot into his body. 
Although neither Kim, Yong Jun nor Aroon; Kyong Sand died we believe that 
the court-martial could reasonably infer .t'rom accused's conduct and 
admissions· that the assaults were effected w1 th the intent alleged. At. 
the same time and place, near Kim Yung Jun's house., some one of the 
Anerican soldiers held a gun on Cha., Jung Ok, while accusod assaulted him 
and "went through his pockets." He had no property therein. Cha gave 
a v;ivid description o! accused's dress, saying he had on 11blue ones"' 
and that they were muddy. Moon, Kyong Sand was the victim who was 
loaded into the truck and whom accused admitted assaulting therein. The 
victim asserted an "iron stickn was used on him by the accused. The· 
evidence su.i'ficiently shows that the assault was with intent to commit 
robbery and also to do bodily harm to the victim independent of the 
robbery. · 

With regard to the Specification and Charge III there is a coni'lict 
in the evidence as to whether accused am his companions had authority 
to use the truck. The surreptitious manner in which they procured ex1.t 
at the gate., viz., by accused asserting that they were going to the 
"guard shack" and the absence or a dispatch certiticate, lend credence 
to the testimony of Sergeant Clayton that the use was unauthcrized and 
therefore constituted ffl'ongi'ul. application to his 01'lll use and benef'it 
as alleged. The ownership and value, as alleged., was agreed to in a 
stipulation signed by accused. · 

6. The court was legally constituted and had jurisdiction wer 
the accused and of the o.f'f'enses. No 1rrors injuriousi:,- a.f'.t'ecting the 
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substantial. rights of the accused were colllllitted during the- trial. The 
Board o! Review 1s of the opinion that the record of trial is legally 
sufficient to support the findings of guilty and the sentence~ A 
sentence to death or imprisonment for life is mandatory upon a conviction 
of a violation or .Article. or War 92. Confinement in a penitentiary is 
authorized by Article of.War 42 for. the of~ense of murder, recognized 
as an offense o! a civil nature and so punishable by- penitentiary
con.t'inement by sections 273 am 275, Criminal Code or the United· ijtates 
(1s use, 452, 454). · 

~A~Judge Advocate 

~_Le~ve · 
Judge Advocate 

, Judge .Advoc.ate 
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w.D., J,A,G,O. FormNo.8' 
(Reviled 1111, 1, llltO) WAR DEP.ARTMENT 

IN 11fE OFFICE OF TifE JUDGE ADVOCATE GENERAL 

WASHINGTON, D, C. 

Board or Review 

CK )20062 

18 April 1947 

U N I T I D S T A T I S 

v. 
Private First Class DAVID 
B. YENTZER (RA 33878204), 
Company "A•, 6th Engineer 
Combat Battalion, ApO 6. · 

6TH INFANTRI DIVISION 

Trial by G.C.M., convened at 
Pusan, Korea, 27 December 
and 3 January 1947. Dis
honorable discharge and con
finement tor lite. 
Penitentiary. 

HOLDING by the BOARD OF .REVIEW 
SILVERS, MeAFEE and ACKROYD, Judge Advocates 

The record ot trial in the case ot the soldier named above has 
been examined and is held by the Board ot Review to be legally sutticient 

to support the sentence • ~---£~. Judge Advocate • 
... 

Judge Advocate. .J~-~j-"-~~~"7~ j' 
Judge Advoc.ate. ~~~--· 

1st Indorsement 

War Department, J.A.a.o. JUN 26 1947 To the Coamand1ng General, 6th :en.-
. tant17 Division, APO 6, c/o Postmaster, San Francisco, Calitornia. . 

1. In the case ol Printe First Clus David B. Yentzer (RA 33B78204), CcmpaD7
•A", 6th Engineer Combat Battalion, ~O 6, 
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attention is invited to the foregoing holding by the Board of Review that 
the record of trial is legally sufficient to support the sentence, which 
holding is hereby approved. Under the provisions of Article of War so½, 
you now have authority to order th_e execution of the sentence. 

2. A radiogram ii being sent advising you of the foregoing holding 
and my approval thereof. Please return the said holding and·thia indorae• 
ment and, if you have not already so, forward therewith five copies 
of the published order in this 

THOMAS !i. GREEN 
Major General .A:, 
The Judge Advocate GeneN 
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UR DEPART1£N'l' 
· In t~• Office ot The Judge .&dvocate General 

Washington 25, D, c.· 

J..l.ON-,,QI .'.320152 · 

UNITED STATES 

Private JEROY CARTER 
(4.3049284), 358lat. Tram
portation Co~a Truck 
CanpanyI J.PO 317. 

KOBB BASE 

Trial. b;r o.c.K., corrnntd at 
Headquarters Kobe Base, Kobe, 
Japan, 2!+ Januaey 1947. 
Diab. onorable discharge and 
confinanent tor three (3) 
years. United states 
Penitentiary. 

HOLDING b7 the BOA.RD or REVIElf 
JOHNSON, BRACK and BOIIES, Judge .ld:V'ocates 

1. The record ~ trial in the ca.se ot the soldier named aboff . 
has been examined b;r the Board ot Re'lift'. 

2. . The accused was tried upon tbll toll.owing Charge md Speciticationa, 

"CIWiGlh Viol.a tion ot the 93rd .Article ot War. 

Specification lt In that Private Jvo,- Carter., 3581.at Trana
partation Corps truck Cocpan,y, did, at Kobe, Honahu, 
Japan., on or about 12 Nonmber 1946, teloniousl7 anbezzle 
b,- f'rauduleutl:, conTerting to his own U3e one bicycle., 
ot • value OTCll" $50.00., the property ot Toai&o Hirayama, 
entrusted to h_ia b7 Saburo Tsuchimochi. 

Specification 21 In that Private Jeroy Carter., 358lat Trans
portation Corps Truck Compan,-1 di~f at Kobe, Honahu1 
Japan., on or about 12 November 194b, with intent to 
cOllmit a telony-., viz, embezzlement., commit an aasault 
upon S&buro Teuohilloohi, b,y willtull;r and taloniousl.y' · 
strild.ne the said Saburo Tauchilllochi, on the bodT · 
with a metal bar. 

http:strild.ne
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.lccused pleaded not guilty to, and was !ound guilty 0£, the Charge am 
both Specifications thereW'ldar, and w~ sentenced to dishonorable discharge, 
total tcrteitures and oon!im::mont at hard labor tor three years-..... The 
NTining authority approvad the sentence, designated the United States 
penitentiary-, McNeil Island., Wa3hington, as the place ot cootinement, am 
forwarded the record ot trial tor action pursuant to .Article o£ War SOj. 

. ' . 
3. The record. ot. trial 1s legally ~u!~.dent to eupport the finclinc 

ot guilty- ot Specitication lot the Charge, and the Charge, and to support 
the untence. The only question which will be hereinatter diaoussed is 
whether the record ot trial is legally_ sutficient to support the tindinc 
ot 1uilt7 ot Speoifioation 2 o£ the Charge. · 

4~ · · Erldence tar the proHoutions 

on 12 1avcber 1942 accwsed asked a Japanese bicycle dealer 
named S&buro Tsuchimochi to eell him a bicycle tor JOO ;yen. The dealer 
advised aocuaed he would not do so as the price ot the bicycle 1l'U 

_., IIX)O 79n. Accused securei possession ot the bicycle trom the d~ar tor 
exami nat.ion aid attar riding up and dowm the street 1n .tront ot the 
bicycle ·shop he put the bicycle on his truck and droTe nay (R~ 8-10) • 
In pertin8lt part the testi.moey ot Tsuchimochi tollollll 1 

•• * * Arter be started to drive ott I tried to get 1n the oab 
and waa staodi.Itg right at the door ot it &IX\ this_ soldier drOYt 

· ott toward Komagabayashi-cho and stopped the truck there,· am 
told me to get oft but I said I wouldn•t. I told him that it 
he ·returmd the bicycle I would get oft. 1r8 were discussing 
it there about tin minutes and then h:J drove the truck toward 
Itaya-dori and while the truck was headed toward Itaya-d.ori, 
I put down the number of the truck 1n m::, notebook and when 
we reached Itaya-d.ori, the soldier took this notebook an.y-

_trm M. . 

•Q. Did you ••Y he took the notebook away .trom you, or did 
you give it to hill? 

•.1. He took.it an:r !roD.·11e. '!'he driver stopped the truck 
at. :rtaya-d.ori and stayed there tar about five minutes and 
durillg this time he struck 1rJ' hands and arms 111. th an iron 
bar. The Japaneee people aaw us struggling am they- crowded 
around, ao tb, eolditr took ott again. Then he dron the 
truck toward Ohaahi 9-chome. llhen we reached Ohashi, . the 
soldier told me to aet alt 8'ain and I said I wouldn't get 
ott unleaa he retUt"ned m:r bieycle. ,re stopped there tor 
juat a wblle md then he drove down the hill tor a tn yard.a 
and told me to get ott again but I anawered the eaae, that 
I wouldn 1t get .ott unless he returned the biC)"Cle. llhil• 
he wu driving down t.hia hill, I was clinging to the bar 
at the side ot t.be cab &Dd he struck -sr ham.a with thia 
iron bar. · 
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•Q. How big was this iron bar? 

•A,. It was about ~is long. (11.tness indicated. abollt 2¼ 
.f'eet long) 

•Q. How big around? 

11.l. (Witness indic~ted about 1 inch in diaaeter,r 

* * * 
•Q. You have etated previoual7 that the dri.Ter ot the 
truck struck 70u with an iron bar. On what parta ot 
the bod1' were you at.r\lCk b7 this iron barf 

•.&.. ll;y' lett ehou1der, arm and both ban~. 

•Q. 'Were you etrucJG on the bod;y at all? 

•1. Just at the back o.f' rq shoulder. 

11Q. The back ot 70ur shoulder you ea,-? 

11.l. Yes. 

•Q. Ware ;rou injured b,- the blonf 

• .l. 117 ting.-• were nollen atterwarda• (R. ·10, 28-29) • 

!l.'suchimochi later 1ucceeded in remoTing the bicycle b-011 the t.ruck md 
"returned it to hie 1hop. 

·s. ·. Bndence tor the defense, 

No evidence waa introduced b,- the accused md upon being adrlaecl 
ot hie rights he chose to remain silent. 

6. An aasau1t and battery by' accuaed at the time a11cf·p1ace ·a . 
upon the person alleged. was clearl;r proven. The re,11a1n1ng question tor 
detarllination is whether the •intent to commit a felony, ~., abeaslemmt.• · 
was proven to accompany the act aa alleged. We think not. ·. ~ tact it 
would cleaz-17 appear .f'rom the reccrd of trial that at the t11De o.f' the 
assault the ottense o.f' embezzl.ement bad &lrea~ been o0111111tted and the 
obrioua intent o.f' accuaed at that time was- to escape ~th h1.a ill.10tten 
gaine. · .uaault and battery in Tiolation ot J,l'ticle ot War 96 1e a leeav 
included. ottense in that charged. The ma.x:1mum authoriZed pwd.ah11mt tar 
assault am batt917 in Tiolation o.f' .Article o.f' lrar 96 1e oontinmant at 
bard labor tor six months and torteiture ot two-thirda 'pay' per aonth 'for 
a like period (par. 10~ ~ 1928). . · 
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--==~~~~w-.;~~~~-==~Jud&•MITo•te 

The ottenses alleged in the two Speciticationa ot the Charge 
conatitute one transaction am hence are punishable only' in the- 11oat 
aerious aspect ot such trao!laction (Cll 257.824, cox, 59 BR 204) in this 
cue the embezzl.anE11t, for which the maximum authorized punishmmt. 1a 
tixed at dishonorable discharge, totc rorteiturea ani confinement at 
hard labor tar tiTe years. 

7. For tbe reasons stated the Board ot twin hold.a the reoard. ·:: 
. ot trial lep.lJ.,' sutficient to support only- 110 lllUCb ot the finding ot · 

gullt7 ot Specification 2 as find.a accused gullt7 ot aaaault and batterJ' .. 
upon the parson and at the time aid place and in the aazmer alleged.•· 1n 
Tiolation ot .&rticle ot War 96J lep.ll;r autticient. to support the tinc:Unp 
ot guilty ot Specitication l ot the Chari•• am.~ Chari•J and legall, 
autt1c1ent to support the sentence. · · 

_.....,.-_,;;;..:,,..tr,1.....,....;r:.~~~z;;,.:;.:::-;...,J• Judge Jd.Tocaw 

--~~~~,,...~~:-4~;:e;,--~ .1ladge A,dYo~w 
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JAGN-cM 32:ll52 1st Irxi 
WD, JAGO, Washington 25, D. C. 
TO: Command.if€ General, Kobe Base., United States Arm:{., APO 317, 

c/o Postmaster, San Francisco, California. 

l. In the case 0£ Private Jeroy Carta:.'" (4'.3049284), 3581st Transpor
tation Corps '!'ruck Company, I concur in the .foregoing holding by the 
Board 0£ Review and .for the reasons stated recommend that only so much 
of the finding of guilty of Specification 2 of the Charge be approved 
as finds the accused guilty of assault and battery upon the person and 
at the time and place and in the manner alleged., in violation of 
Article of War 96. Upon taking such action you will have authority 
to order the execution of the sentence. 

' 

2. In view of the early recovery or the enbezzled property and 
all the other circumstances in the case., it is recommended that the 
tenn 0£ confinement be reduced to one year and that a United States 
Disciplinary Barracks be desi~ated as the place 0£ confinement • 

.3. When copies of the published order in this case are for
warded to. this office, they should be accompanied by the .foregoing 
holding and this indorsement. For convenience of reference ,please 
place the file number of the record in brackets at the end of the 
published order, as. follows: 

(CM .320152). 

l Incl THOMAS H. GREEN 
Record ot trial Major General 

The Judge Advocate General 

http:Command.if




WAR DEPARmNT 
In the: otfice of The Judge Advocate General 

lia2h1ngton, D. c. 

J.lGH - CM 320174 
19 MAR 1947 

UNITED STATES ) PHILIPPINES-RYUKIUS COLIWID 
) 

Te ) Trial by o.c.M., convened .._t 
Headquarter• PHIBCOY, AFWF.BPAC, 

General Priaoner.CLIJTON ~ APO 358, 29 November 1946. 
W. HOLUND ) Confinement tar eeven (7) 7ear1. 

) United Su.tea Penitentu.rr. 

HOLDING b7 the BCllRD OF :REVIEW 
Ra.t!ENS'l'Elll1 SOLF., and SMITH, Judge Advocates ·---------~--

l. The record ot trial 1n the cue ot the general prisoner JlUled 
abon baa been emined by' the Board ot ~Tiew. '.-

.• ··: 

2. The accuaed •• tried upon the tollowing CbargH and Speciti~.
caticmaa : · . · . · · , · ._, 

. . 
CHARO& Ia Violatien ot_ the 6S'Ul .Anicle ot War. 

-SpecU1cat1011'1. In tbat General Pri1oner Clitton 11'. Holland, 
· havin&- Nceived a law:tlu ordu trom Corporal Anthoey

Mundzialc, a non-eomd81ioned ottieer ·who _. then 1n 
the execution ot h11 ottioe, to mc,q hie equipnem !'rc:a 
one_a.ll to uotbK, did, at Anli:sPAC S*kadt,· Loe 
Banos Iquna, P.I., (APO 75), 011 or abwt 5 Jlonaber 1946, 
wilU\llq diaobq the -U.-• . 

CHlRGE III Violation ot the 64th Article ot War. 

Speoitioation la In that General Priloaer Clittm W'. troll.and, · 
having receind a lawful ocmmancl tram Captain Norman R. 
Hue1tcm, h11 1uperior otticaJ to go to "C• & •nn Bloca, · 
did, at U'lfESP.lC Stockade, Loa Banoa Laguna, P.I., {APO 
75), on ar aboat , Ncmnnbe~ ~946,. w1lltully dild>e7 ~.... 

http:U'lfESP.lC
http:one_a.ll
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SpecUication 21 In that General Pruoner Clltton w. Holland, 
did, at AFl'CESPA.O Stockade., Los Banos Laguna, P.I• ., (APO 
7S)., on or abou.t 5 November 1946, striks Captain Norman 
R. Hueaton., hie su~ricr of.ficer, who was then 1n the 
execution et hie office., on the face with his fist • 

. CHARGE ma ·Violation of the 63rd .l:ticla of War. 

Speciticatiozu In that General Prisoner. Clitton w. Holland, 
did, at ~AC Stockade., Loa Banos Laguna., P.I., (.lPO 
.?S), oD or aliout S November 1946, ~have himself with 
disrespect toward Captain Norman R. Hueaton, his superior 
o!ticer, b7 sqing to hi:m, "I want to get at Captain 

: HueatonJ Captain Hueston is the one I want to getJ :,ou 
cane 1n here Captain Hueston., 11 ·or words to that effect• 

. CHA.RC£ IVa Violation o! the 93rd Article ot War. 

Specitieationa In that General Prisoner Clifton w. Holland., : 
· did, at .AP'W.ESPAC Stockade, Los Banos Laguna, P.I., (APO 
_ '. 75)., a.i or about 9 .NOTember 1946, ~th intent· to do hill 

bodily' harm, cc:md,t an assault upon Private Harrr A. 
Trac:,, b7 ~ and felonioual:, str1king the said 

.PriT&te Han7 .&.. Tracy- Oftr tha qe with a 1tick. 

Be pleaded not guilt7 to and waa found guilt:, ot all Cba:rgH and Speciti
oationae Erldence o! one preTi.oua com1.ction,... introduced. He 'RS HD• 
tenced to be dishonorably discharged,. to forfeit all pq_ and allowanoee due 
or to become due and to be contined at hard labor tor sixteen :,eara. The 
reTining authority approYed ClllU1' ao much ot the eentence u pron.des tor· 
continement at hard labor tor seven (7) year,., designated the United Statea 

· :Pen1tent1&17, VcNeil Island, Washingtcm, or elanhere a1 the SeCNt&l"J' o! 
.War aq. direcn u the place ot confinement, and withheld the order direct-
1.J2i the. execv:Ucn ot tbe 11ntence purnant to Article o! War soi. · 

3. :The ac.cUHCl 11 a general prisoner under a 1entence ;to dilhonor
&ble discharge (executed), forfeiture ot all pq and allowance• due or \o 

· becane due, and -contineaent at hard labor for three yeara, 1n· a penitentiatT 
· (OOllO BO. 1715, liq .lJS Ant¥ Force,, Western Pacific, 11 Sep 1946J Cl( 315806). · . 

.Tm specUication o! Charge .I· mr1 that the &ccuaed ~ dilobqed .. 
. the 1a!'al .order ot a non-cc11uai11ioned officer 011 -or &bOllt·.S lonaber 1946, 

1n T1.olat1on ot Article ot Wu 65. . ·. . .. · ·· · . :_ .· ·. · ··' . 

· Article ot War 65 pron.de11 

2 
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"Insubordinate Conduct Toward Noncommissioned Of'ficer.
jzry soldier who atrikes or assaults., or who attempts or 
threatens to strike or assault, or nillull.y disobey-a the 
lawful order of a warrant o!ticer or a noncommissioned ot
.f'icer while in the execution of hia o!.f'ice., or uses threaten
ing :or insulting language or behaves in an insubordinate or 
disrespectful manner toward a warrant officer or a noncan
lliseioned otficer ·while 1n the execution ot h1a ati"ice., shall 
be punished as a court-martial mq direct.• 

. 
Since the accused was not a soldier at the time ot the ottenae al

leged 1n the Specification at Charge I, and •1nce · .Article at War 65 1a 
limited in its application to eoldiers, it tollon that the accuaed cm 
not be oonrtcted o! a violation ot Article at War 65. .., 

The Board ot Review 1a ot the opinion that the Specification ot 
Charge I 'Al erroneously laid under .Article at liar 65, but that the ot
tenee alleged ~ a violation at Article ot War 96. The error at lq1ng 
the Charge under the wrong Article ot War does not injuriously- attect . 
the 1ubetantial righta ot the accuaed (Dig Op JJ.G 1912-40, Seo 394 (21)). 

4. h onl1' other question presented b.Y the record 1.s·-wbether 
ccmtinement in a penitentiar.r 1.s authoriHd tor the attenaea o! which 
the accuHd na connoted. · 

5. .&rticl.At at War 42 pradde• in relevant pana 

"* * * no person shall, under the sentence ot a court 
martial, be puniabed 'b7 continement in a penitent1ar., unleaa 
an act or ·aniasion at which he is connoted 1a recognised u 
an ottense ot a ciTil nature and so punishable 'b7 penitentiary 
confinement tor more than one ;rear by- sane statute ot the 
United States, ot general application within the continental. 
United States, excepting section 289, Penal Code ot' the 
United States, 1910" (18 USC 468) •or 1:t,y the la,r ot the · 
Dis~rict ot Columbia * * *" (Underscoring 1uppl.1ed). 

It 11 obTI.oWI, without further discussion, that the attensea al
aged under Chargee I, II, and III were military- ott1ms11 tor which 
penitentiar7 confinement 11 not authorized 'b7 .Article ot 1"&%" 42. 

There remains tor consideration whether the tin:U.,Di ot cuiltT ot 
aaaault with intent to do bodily- harm b7 str1k:1.ng Printe HanT .&.. tra07 
OYer the ere with a stick, alleged in the Spec11'1eation ot Charge I.V, 
warrant• cantine11ent in a penitenti.ar7• 

.Assault with intent to do bodily- hanl (b;y saae means other than 
111.~ a dangerous wtapon., instrument or other thing) 1a not denounoed b7 
any- Statute at the United States ot general applicatian within the con
tinental tbited States or 1:t,y tbe law ot the District, ot Columbia. u
aault nth intent to do bodily- harm with a dangeroue weapg1, iruitrm,nt. 
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or other thing is·punishable by- penitentiar:r confinement !or no:b more than 
five years by Criminal Code Section 276, United States Cr:lm1naJ Code (18 
u.s.c. 455). 

An assault with a dangerous weapon is punishable by' penitentiary con
tinement tor not. more than. ten years by Section 22-502 ((>127), Chapter 5, 
Title 22, District or Columbia Code. A simple aseau:Lt is puniahable b7 
imprisonment for not more than twelve months under the District. ot Columbia 
Code (See 22-503 (6:28), Chapter 5, Title 22, D.C. Code). 

It tollon, !ran the foregoing authorities that a finding or guilt,-
ot assault with n1ntent to do bodily harm" CXl1y- will not support a. eentence 
ot confinement in a penitentiary" (CM l2326S, Dig Op J.lG 1912-40, Sec 399 
(2), p 245). 

In the instant case it was· not alleged that the stick used by' the 
accuaed was a dangerous weapon, instrument, or other thing. '-bere was 
evidence that the stick was ~ed in a manner as to render it likely to 
produce great bodily harm, but the inatrument na nor per se a dangerous 
one, and. the description and u..,e thereof did not, ex vi tennini import 
dangerous character. Punishment as for the greater offense ot.uaault 
with intent to do bodily harm rlth a dangerous weapon, instl"UID()nt, or 
other-thing, is .not, therefore authorized (C~ 210370, Renfroe, 9 RR 263). 

'.l'here remains tor consideration whether the accused may- be punished 
by confinement in ~ penitentiary for the oft'eru,ea alleged in thill cue 
since he m..s at the time or the trial., serving a sentence which includes 
penitentiary confinement. · 

The .first proviso ot .lrticle ot War 42 providea1 

"Provi.ded, That when a sentence ot eontiriement ·is 
adjudged by a court martial upon conviction of t1r0 ar more 
acts .or omissions,_arry one o! which is punishable under 
these articles by confinement 1n a panitentiary., the 
entire sentence may be executed in a penitentiary." 

The foregoing provision ot Article of War 42 has been held to 
autharize confinement in a penitentiar,-, tor aeTI1ral ott'enses, one ot 
llhich may be punished by such confinement, on:cy- where the various con
victions are the result ot a single trial. The !act that an accused had · 
been previously properly sentenced to confinement in a penitentiary' doe1 
not authorize the deaignation of a penitentiaey as the place 01' contine
ment upon a subsequent conviction for an offense not otherwise 10 punish
able (CM 14.3.326, Dig Op JJ.G 1912-40, Seo .399 (5)). 
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Accordingly the Board of Review is of the opinion that penitentiary 
confinement is not authorized by Article of War /+2. for any offense of 
-which the accused was convicted in this case •. 

6. For the reasons stated the Board ot Review holi.s the record ot 
trial legally sutficient to support only so much ot the findings of guilty 
of the Specitication ot Charge I as involves a ti.nding ot guilty ot this· 
Specification in violation ot Article ot War 96; legally sufficient to 
support the findings of guilty of Charges II, III, and 'IV and all Specifi
cations thereunder and legally sufficient to support only so muab ot the 
sentence as involves confinement at hard labor for seven years in a place 
other than a penitenti&r)", Federal correctional institution or reformatory. 

Judge Advocate 

Judge Advocate 

Judge Advocate 
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JAGH - CM 320174 lat Ind 
II;.-. .. , '· 

1: I I lDr·WD, ' JAGO, Washington 25, D. C. . •.J,/ 

T01 The Commanding General, Philippines-~, Co!lllland, 
APO 707, c/o Postmaster, San Francisco~ California 

1. In the case or General Prisoner Clifton W. Holland~ I oonour 
in the foregoing holding by the' Board ot Review and for the rea1ona 
stated therein recomme~d'"'tpa~.only 10 muoh or the tind.ings or guilty 
or Charge I and its specification be approved as involve• tindings ot 
guilty or the spe'cit'ication in-,"iiolation or Article ot Wa.r 96, and 

. that a place ot~er ·+fl~ a ,feni~tia.g', Federal correctional in1titu
tion, or refonnatory- ~-.4esig~ted a.a· the place or confinement. There
upon you will have au ji~~\ 'lmde~" the proviaion1 or Article or War 
soi-, to order the execu ion or th, ,sentence. ' ' 

. . ~ . . 

2. When copies of the pubhshed order in thia oaae are tonrarded. 
to _this ottice they should be accompanied by the foregoing holding·and 
thia indorsement. For convenience of reference a.nd to'facilitate at• 
ta.ching copies of.the publiahed order to.the record in this oaae, pleaae 
place the file number or the record in bracket, a.t the ed ot the pub
lished ord~r, aa foll01"81 

{CM 320174). 

THOMAS H~ GREEN 
Major General 

l Incl The Judge Advocate General 
Record ot Trial 
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WAR IEPARl'MENl' 

In the O.t.f'ice of The Judge .ld"Yocate 0.Mral 
Waahillgton., D. c. 

JJ.GH - CM .320229 

i APR 1947 
U N I T E D S T A T ·E S ) UN?rED STilES C01STJ.BULI.RY 

). ... ) Trial by o.c;M., comeced at 
) Munich., Gel"lllBJV, l6 December 

Private Fu-at Claaa ELI J. } 1946. Dia honarable discharge 
PORrER (RA .3878098?)., and confinement !or three (.3) 
Infantry., Service Troop, year,. The Branch, United 
Second Constabulary States Disc1pl.ina%7 Barracbl 
Reg1-nt } 

HOLOINl b7 the BQUID OF REV.JEW 
HOl'TE?Brll:IN, SOLF, and Sli!n'H, Judge Ad"Yocatea 

1. The record or trial 1n tm caae o.f' the above-mmed •oldier baa 
been examined by the Board o! Review. 

2. The accused was tried upon the !ollOWing Charges and. Spee1.ti-
catiom1 

CHA.ROE Ia Violation o! the 93rd Article o! War. 

Specification 11 (Finding o! not guilty). 

Specification 21 In that Prbate First Claaa Eli J Porter, 
Senic• Troop, Second Comtabul.a.cy Regiment (On detached 
aenice with ~adquarter• ani Headquarters Troop, Second 
Constabulary- Squadron, Isnggries, Germany} did near 
Murnau, Germaey, on Highway Number Two (2), on ar about 
11 .lugutit 1946, kill ·a N1e German civilian by careless 
and negligent operation o! a government vehicle, two and 
one halt ton truck, six by au. 

CHlRGE IIa Violation ot the 96th .lrticle o! W'ar (Disapproved 
by the Nvierlng authority). . 

Speo1!1cat1on1 (DisapprOTed by the NV~ authorit7). 

http:Comtabul.a.cy
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'l'he accused pleaded not. guilty to all the Speoiticatiom and Charge•• Be 
wu found not. guilty ot S~cification l of Charge I, but guilt7 ot all 
other Speci! ications and ot the '::barges. Evidence ot one i;revious con
viction was introduced. He wu sentenced to be dilhonorably diecb&reed . 
the senioe, to torteit all pay and allowancH due or to becQllt due, and 
to be confined at bard labor tor three yean. 'l'be reviniDg authority 
diaapproved the tindllgs ot guilty ot Charge II and tlw apecWcation 
tbeNunder, apprOTed the Hn:t.ence f.Dd forwarded tbe. record of trial 
tar action 'Wider irtiole ot War sot. 

3. The ~ que1tion11 preaent;ed ill thil cu•· area (a) wbetbff
Speoitication 2 ot Charge I state• an ottenae in 'Yiolation ot the 
!rticlu ot 'l'ar and (b) 1t it doea state an otteme, 'llhat 1a tbe 
mu:1mma pwdahMnt tcr a violation thereof. Unqueationablf it wu the 
intent ot the accuser to a1l.e ge the oftense ot in'Yoluntll'J" manslaughter 

· •ince the ~e wu laid under the 93rd Article ot war. 

'l'he evidence establilbes beyond any reaa011able doubt that the ao
cuaed while under the intluence. ot liquor operated • government whicl.9 
in a grossly negligent and reckl..sa unner upon a highn.7 in Oer.&127. · 
While 10 operating the vehicle, he collided with an autcaobile driven 
by a German civilian, resulting in such eerious illjurie• to the Gel'IIIUl 
that be died shortly after the accident. '!'he killing ot a huun being 
under these circumi,tancea constitutes the offense ot inTol'lmt.ary li&D

.alaughter, which authorise• a maximum punilhment of thrff yean eontim-
ment. at _bard labar (JICK ~928, l.04£). ' 

Specification 2 ot Clarge I :la legally inautfioient to charge an 
ottenH ot manslaughter under .lrticle ot War 93. 'l'bt det:inition ot 
:manalaughter aa 1tated in the Manual tar Courta--Kartial and u toand 
1n a diacuaaion of the 93rd .Article ot War, the article under wbich 
aocued ii charged, 11 u !ollona 

•• * • 11&mlaugbter ii unlawhl hamicide without 
malice atcnthought and ii either 'foluntary ar invol- -
untar,. 

•voluntary manslaughter ii whez-. tbl act cauaing 
the death 1a cc:mmitted 1n the heat ot sudden pueion 
cauaed by i;rovocation. 

•m.,olwrt.11'7 ll&nllaughter ii hOllicide unintention
ally cauaed in the camnilsion ot an unlawful act not 
amounting to a felony, nor l1keq to encanger lite, or 
by culpable negligence 1n pertonaing a lawful act, or 
in per!ormillg .an act required by law.• (lroM 1928, per 
l.49&}. 
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The specification alleges that the accused,.. * * did near Murnau, 
Germany, on Highway Number Two (2), on or about 11 August 1946, kill a 
male German civilian by careless arrl negligent operation of a govern
ment vehicle~**•" 

It is apparent that the specification, as drawn, fall:: short of 
charging the offense of involuntary manslaughter. Allegations of facts. 
essential t.o the validity or sut.ficiency of a specification cannot be 
supplied by mere deduction or speculation. The specification under dis
cuss ion wholly fa1ls to allege that the accused was culpably negligent 
in the operation o! the motor vehicle which resulted in the homio.ide. 
Neither do6s it allege that the killing wa.s wrongful., unlawful, nor 
felonious. 

,, 
It is alleged, however., that the accused., by negligently and care

lessly operating a government truck., killed a male German civilian, am 
ample evidence was introduced to sustain the allegation. Accused 1s 
negligent killing of a German civiliar. on a public,h~hway was corrluct 
of a nature to bring discredit upon the military service and a violation 
of 1.rticle of ~iar 96 (Cll 252521, Groat., .34 BR 6?) •. 

The second question presented far consideration 1.s. whether this 
offense 1s one sufficient to support the sentence to confinement as 
imposed by th9 court and approved by the reviewine authority. The of
fense sustainable is not listed in the Table of l/.aximum Punishments., 
but an offense similar in all respects 1s denounced by the law of the 
District of Columbia. It is provided in Section 40-606 (6 z246a), 
District o:t ColUJllbia Code thata 

"A.ey person who, by operation of any vehicle 
. at an immoderate rate of speed or in a care

less, reckless, or negligent manner, but not 
wilfully or ,rantonly, shall cause the death 
or 11nother, shall be guilty of a misdemeanarJ 
and 1hall be puni.shed b:1 imprisonment fer not 
mare than one year cr by a tina or not mare 
than $1,000 ar both" (Underscoring supplied). 

4. Fer the reasons stated the Board of Review holda that the 
record of tr:Lal is legally sufficient to suppcrt only so much of the 
findings of guilty of Specification 2, Charge I, as finds the accused 
guilty of that specification 1n violation o! Article of War 96, and 
legally sufficient to support only so much of the sentence M provides 
far dishonor-able diacharga, forfeiture of all ~ and allowances due 
or to become due, and con!inement of hard labor far one year. 

Judge .A.dvocate 

,,,,,lf/~~/*:4 :/'~.
~~. I . _ _'_ Judge Advocate 

_('?;.r j"'7_1/2 ~t.t.~<"' ff., Judge Advocate 
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WAR DEPARTMENT 
In the Of'fioe of 1'he Judge Advooate General {261)

Washington 25. D. c. 

JACK • CM 320230 

31 MAR 1947 
UNITED STATES ) UNITED STATES CONSTABULARY 

) 
T. ) Trial by G.C.:M. • oonvened at lfieabaden. 

) Germany. 3 Deoember 1946. Dishonor• 
PriTate First Cla11 WILLIJJI ) able diaoharge am oonfinement tor 
i. HUFFMAN (35757086). Troop ) three (3) yea.re.. Diaoiplinary Barra.ob. 
B. 37th Constabulary ~qua.dron ) 

) 

. ---~-~------------------------Il)LDING by the !JlAlID OF REVIEW 
SILVERS. Mo.A.FEE and ACKROYD. J\¥1ge Ad"YOoatea 

l. The reoord ot trial in the oue ot the aoldier named aboTe hu 
been examined.. by the Boa.rd of Review. 

2. J..oou,ed waa tried upon the following ohargH and speoiti catione 1 

CRARGBa Violation ot the 69th A.rtiole ot War. 

· SpeoitioaUona In that Prhate First Clu• Willia.a E. Huti'lnan. 
'l'J'oop •B•. 37th Squadron. 3rd Comtabulary Reguumt. ha'Ting 
been duly plaoed in arre1t at 'l'J'oop •B•. 37th Squadron. on or 
about 14 September 1946. did. at n-oop •B•. 37th Squadron, on 
or about 19 September 1946. break hi• •aid arreat before he 
wu ,et at liberty by proper authority. 

CHARGE II a Violation of the 93rd Artiole ot War. 

Specitioationa In that Prin.te First Class Wllliam E. HutfJnan • 
.... did. near B&d Somralbaoh. Ge~. on or. about 19 September 
194.6. feloniously. unlawfully and negligently kill Erm&n Lang. 
u a result of a vehicle aooident. 

CHARGE III• Violation of the 96th .lrtiole ot War. 

Speoitioation l I In that PriTate First Clua William E. Huttman. 
.... did. at Bad Somra.l be.oh. Ge~• on or about 19 September 
19t6. wrong1\llly take and use a gonrmnent :motor nhiole. to 
wit I a quarter ton truolc. 

Speoitioation 21 In that Prin.te Fint Clau 111111aa E. Huttman. 
•••• did. at Bad Sohwalbaoh. GeJ:'Sl'l&DiY• on or about 19 September 
1946. oa.rry an unauthorized Gennan feaale in a goTernment 
nhiole in violation of 1tandi.ng orden. 
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Specification 3a (Noll• proeequi). 

He pleaded guilty to Cha.rge I and guilty to the speoifioation thereunder 
exoept the word•, "Troop B, 11 appearing "in the third line ot the epeoifi• 
oation. 11 subatituting therefor the word.a •&d Sohwalbaoh." aDd. not guilty 
to Chargea II and III ain their 1peciticatione. He waa town guilty ot 
Charge I and guilty of the specifioation thereunder. exoept the word• 
"at Troop B. 37th Squadron." substituting therefor the word.a •at·Ba.d 
Schwalbaoh, Germany," and guilty of Charges II and III and their speoi• 
ficationa. No evidence or any previous conviction wu introduoed. He 
wu aentenoed to be diehonorably discharged the aervice, to forfeit t.11 
pay and allowances due or to become due. to be confined &t ha.rd la.bor tor 
three year• &t auoh place aa the reviewing authority might direct and "to 
be red uoed to the grade of priva.te. " The reviewing &uthority approTed 
the aentence. designated the Bre.noh Um.ted States Disciplinary Ba.rracb. 
Greenhaven. New York, or ellewhere u the Secretary of War aight direot. 
a.a the place of confinement and fonrarded the record ot trial for action 
under _Article of War so½. 

3. Accuaed having pleaded guilty to the lllaterial allegationa ot 
Charg• I and i ta specification and there being no reason to dilturb the 
court'• finding of guilty baaed on such plea. the discuaaion herein will 
be l!mited to Charges Ii: and III aDd. their 1pecificationa. 

Evidenoe for the proaeoution 

Sometime before daybre&k on 20 September 1946 a German ciTilian. whil• 
wtJ.ting for a bus, noticed an overturned .American jeep trom the underneath 
ot which a foot and two hands were protruding. When worbra on a milk 
deli very truck ca.me by, he told oDe of them to notify the mili ta.ry polio• 
in Sohlangenbad. lhe rear bumper of the jeep wu marked w1 th the "Consta
bulary patoh" and the letter and numerale "M-32 11 (R. 6. 7). Later, HTere.l 
soldier• came from Sohlangenba.d and turned the jeep on ita aide. The bod7 
under the jeep wu put in a "hospi ta.l truck." The ciTilian had come •troa 
Hattenheim" that morning (R. 26,27}. 

. William B. 
. On the morning of 20 September 1946. First Lieutenant/Percy. 317th Station 
Hospital, on detached aervice with the Bad Schwalbe.ch Special Sernoes, waa 
•called out to view the body of a German girl who ..,.. dead." Approximately 
one-half mile out of Bad Schwalbaoh. hfl came upon ,. "peep" which "had been 
turned over, ba.ok off the body of the German gi.rl. 11 'l'he girl'• cheat h-4 
been oruahed and rigor mortia ha.d set in. She had been dead about; tour or 
tin hours which would place the time of her death at around three or tour 
o' clooJc in the morning. 1here were imprinta of the wind.shield "on her teet• 
and it seemed a.s though the steering wheel ha.cl orU1hed her cheat (R. 7). 
Lieutenant Peroy wu unable to identify the body and 1 t wa1 taken awa7 in-
an ambulance belonging to the Constabulary, "from 'B' Troop" (R. 29). 

Teohnioian Fifth Grade Robert Ewing. Troop "D",, 37th Squadron, 3rd. 
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Regiment. about 9100 A.M. on 2.0 September 1946 "went down tX> Speoial Servioea 
in Bad Somr&lba.oh and piomd up a body" ot a woman. He took the bod:, to a 
German oivilia.n hoapital in Wiesbaden a.m lett it there (R. 8). lrilhelm. 
Lang. a German oiviliu. identified the dea.d body of hi• daughter."Erma" 
Lang. in the oity hoapital in Wieabaden on 21 September 1946 (R. 9). Bl 
ha.d seen hie daughter a.live for the laat time at about 8100 P.M., 19 
September 19'6. a.t whioh time ahe had lett hia hou.se. He did not know ao
ouaed nor did he know who. wu a.ccompuiying hi• daughter when 1he lef't the 
house. She oould l».ve oome in the hoi.e a.Id gone out a.gain la.ter, tor 
she had a. aepa.ra.te entrance to her room. He had heard n.o unusual n.oieea 
in front ot hia house 11about midnight" (R. 27,28). 

Capta.in George c. Mosely, Troop 11s•, 37th Squadron, t.couaed 's oomp~ 
oomnander. first lee.med tha.t the Tthicle·•»-11" wu miaaing abo\l'b 8100 .1..v., 
20 September 1946. H9 located the Tehiole, turned oTer on it1 aide. a.bout 
a mile am a halt out ot Bad Sohwalbach (R. 30). Re did not giTe aoouaed 
permiaaion to remove •a Goverment vehicle• from. the ouerne whioh h11 
troop• oocupied on 19 a.nd 20 September 1946, nor did he give a.oouaed au
thority to oarry a German oivilia~ in a Goverlllll.ent Tehiole. There nre 
"orders• aga.ina t oa.rrying German oiTiliw in Government -nhiole1 w1 th~ut 
prior author.ization (R. 10). 

Private Fi.rat Class Ralph Garrett. Troop •B•. 37th Squadron, Srd Con
stabulary Regiment. BP' aoouaed in the Winkel :Motor Pool Club about 9100 
or 10100 P.M. • 19 September 1946. He noticed nothing unuaual a.bout aoouucl 
a.m did not remember whether or not aocuaed wu with a girl. 1'bi1 olub 11 about 
20 miles from Bad Somralbach (R. ll,12,28). · 

Lieutena.nt Pero:,, at the request ot Captain Mosely. examined the men 
ot tro'op uB". 37th Squadron. on 20 September 1946 to determine whether an;y. 
of them had acratohes whioh would indica.te that they had been i11TOlnd in 
an "aooident. It On the thigh of one man. whom he. oould not identify .. 
·accused. he £ound aoratohea, or exooria.tiona, •tha.t oould have been oauaecl 
by an a.ooident. &l though I noticed he had aoa.biu a.t the tim and they ooulcl 
ban been oauaed by aora.tohirig with his tillgerna.111 11 (R. 8). Captain Mosel:, 
ca.lled tm roll or the men in hia orga.n:hation on 20 September and hl.d them 
come before Lieute~ Percy and strip. Lieutenant Percy found •a O'oUple 
ot 1ldlllled plaoea • or abru ions" on acouaed (R. 10). 

Aooused, in a. ligned ata.tement written.in ·longhand ~oh wu adlllittea 
in eTidenoe onr objeotion ot detenae counsel (R. 24. Proa. Bx. l), atat-4 
that the 24th Article ot War had been read and explained to him and that he 
had been told that he did not have ·to make a atatemnt uad tlat it he dicl 
it might be used agunat him. Aooording to thia sta.taent. abo\tt 6 •o•ol~ 
on 19 September 1946 a ldtchen employee brought two bottlH ot 1ohnappa or oognao 
to acouaed' • roam and a.oouaed and a friend proceeded to drink abo\tt QDI am 
a. half' bottlaa ot th11 liquor. the friend drinking •nr7 11tt1.e• an4 aoouaed 
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drinldzig •the. reat. • Sometilae later he left hi• troop area. &nd oaught 
a ride to Winkel to attend a club frequented b;r acm, trienda ot hi•. .A.t 
thi• olub he drank •at leut two wa.ter glasaea tull ot champagne and. 
a.bout 6 ahota ot br&Ildy. a. He did not remember how he got baok to Bad 
Sohlralbaoh but the next act he recalled wu be.eking •B-11 • out ot the 
mainte:ca.noe ahop of Troop •B• between llaOO and 12100 P.M. that night. 
He then drove to "Erma' Lang' a houae and blew the horn. whereupon ahe oau 
out a.m got in the jeep. They proceeded along the road toward Hat\9nheia 
and . 

•••• about a mile out I remember the jeep at&rtecl to nay. I 
wu going pretty tut a.t the tble. The next thing· I remember 
t wu lqing on the gound. I don't Jcnow whether I wu umer 
the jeep or away 1'r011l 1t. I tel t gasoline on rq baolc. I got 
to my teet and immedia.tely •tarted walking a~. I wu Tel")' 
dazed a.nd didn't notioe an;r deta.ila. I then rea.lized I waa 
walkizig in the wrong direction· and turned around and at&rted.. 
ba.ok. I had had to pa.aa thtt jeep to get baok to Bad Scmrt.lba.oh. 
I notioed the jeep on ita back then a.nd tha.t it wu againat a 
tree and the lighta were burning. I did not ue the girl. I 
had forgotten entirely about her. I did not atop to examine the 
jeep. ·1 kept on walking to Bad Somralba.oh along the road tha.t I went 
out on..... 

AoOUHd then retUl"ned to hie room and went to bed. Next tollOW' reoitala. 
tha.t the statement is the tree and Toluntar;r aot ot aocuaed, that he wu 
not induced to make it by threats or promiaea and that it ia the truth. 
The 1tatement ia witneued by Captain Walter Pa.rkins. Provoat Mt.rahal, nth 

. Constabulary Squadron. a.nd Teohnicia.n Fourth Grade Charlea nah, Provost 
Marshal Section, 37th·conatabulary Squadron, and ia dated 21 September 1946. 

Evidence for the detenae 

Acomed. hi• rights u a witneaa having been explained to hia. eleoted 
to remain silent on the iuue ot his guilt or innocence ot the ohargH and 
their speoitioa.tiona. (R. 26) 

4. Evidence re the voluntary nature of the oontenion 

For the proaeoution 

Captain Walter S. Pa.rld.na. 37th Constabulary Squadron. wu preHnt when 
aoouaed made hia written at&tement on 21 September 1946. He did not mention 
to aoouaed n~ posaible leaaer punishment that he JD.ight receiTe it he signed 
thili statement.• After interrogation. aoouaed ha.cl •evidentl;y .in hi• 01111 
mind decided he'd make a atatement. • and he wu ubd to write the atateael* 
in hi• own hand. The statement wu in the handwritillg ot acouaed. 11pe4 
by' him. and witneued b;y Captain Parkina and Sez:geant F11h. a m:mber ot 
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Ca.pt&in Parld.m' office. Tha.t part ot the ata.temem referring to &0euaecl'• 
right. under the 24th .Article or Jfa.r and the "•ming• wu dictated to ao- -
cuaed (R. 12,13,24). Statt Sergeant Charle• Fi•h• Headquarter,, 31th 
Con.atabula.ey Squadron, wu alao preaent when a.oouud wrote hll 1ta.tement. 
Aoouaed ,ru not,in the aergeant'• preaenoe, ginn any hope ot a light 
punishment in return tor mald.ng the 1tatement (R. 25,26). 

For the detenae.. 

AoouHd, han.ng been adrl.Hd ot hia right., elected to teatity 1mder 
oath u to the volunta.ry nature ot hi• pre-trial 1tatement. Abovt. lla30 
.A..K. on 20 September 1946, &tter a formation tor a mdio&l 1napeot1on ot 
the men in aocuaed'• orgt.llization, aoo'I.Wed wu oalled to the orderly- room 
&nd . 

• ... the Ca.pt&in put me in one room, the big radio room. I wu 
kept in there and questioned a.bout every two houri. I wu kept 
there tha.t_ evening, a.nd a.ll tha.t night, and the gua.rd wu told 
that I wun't to go 1D sleep, tha.t i.f I did he wu to ahoot under 
m:, oh&ir.. The Capt&in oame in about eleven-thirty a.nd aoou.aed. me 
o.f t&ldng a. jeep, and he aa.id, 1 I be~oha you do remember.• He 
aaid 1 t like he wu ready to hit me. He had hia tiat doubled up 
ready to hit me. He told the guard, •Shoot under hia oha.ir 1.f 
he goes to aleep. Keep him awake all night long.• 1her• waa t.n 
a.wtul atorm that night, &nd I wu wea.ring ju.at a 1uit o.f .fatigue,, 
no under olothea, a.nd they kept .me there all that night and bpt -
up, and the next morning they ata.rted oalli11g ae baok again to 
queation me. Then about noon - I had no ohow -- at noon -- the7 
were atill calling me in &nd uld.ng n queationa, a.nd I wu getting 
hungry and thought it wu just u well to tell them aoutbing 10 

I oould get aamething to eat. I wu oold all through, au:l getting 
ati.ft. • (R. 14-16) 

About 1150 P.M. on the atterDOO:n o.f 21 September aooueed ••tarted tellii.Dc 
a 11ttle atutt• azld •th97• let him go to eat and then told hill he wu w 
ta.lee hi• tiae•.all afternoo11 it he bad to, to writ• up hia atataat. 
Captain. Jfoaely. Captain Parklm and a "cm -.n" did th• que1tion1D.g. & 
launr what to put in. the •ta.tam\ beoauae he had onrheard. •tm Capta.in• 
talkiag about what tia the jeep wu toum and he •.1uat heard 1oae ot the 
boya talld.n.g arom:ld ture.• •'l'h• captain.• at the time he wu quNtiom.ag 
the aooueed, had lt&ted the Daile of the girl. A.0OUHd did :not know the 
girl. Be had heard the tint Hrc•ant 1a1 tm reuon the toraation wu 
being o&lled. wu beoa•• the aillteD&DOo jeep had bHn. up,et and a Genaal1 
girl Jr::11184 •1u11 111.ght.• .A.ooua•4 lcllff the j•p'• maber wu •s-ll';• · 
One ot bi.I trien4•, n...« Pletoher. bad told him where the aoo14en11 had 
taken pla.oe. theM were reall7 l'a.rg• windon in the radio roo:m. and ther, 
wu no -.ay to get warm. 1be guard wu i~truoted to sit at om end. ot the 
rooa and aoouecl at tho other 10 that no. om oouJ4 talk "o him. The guard.I•· 
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name• were li(yera, Truex, Brenner and Tuoker. ll;yer1 had gone baok 9to the 
States.• He did write in hia atatement worda to the etfeot that th• atate
ment wu voluntary and that 1t wu the truth, but he was oold and hungr;r 
and wanted •to ~et U onr with e.nd get out of there• (R. 14-16). 

Teohnioia.n Fifth Grade Ja:r Bre:r::mer, Troop •B•, S7th Com tabult.r.7 Squadr011, 
wu one ot the gtard.a over aooused in the radio room. Hi• hour• or dut7 were 
trom 10100 to 12aOO J...M. and 2a00 to 4100 P.M. on 21 September. He·aat on· 
one aide ot .the room and a.oouaed 1a.t on the other. Aoouaed had on a p&ir 
ot oovera.111 or fatigues and it wu oold in the room. During hi• two 
toun ot d\.tt7 he brought aoouaed to the orderl7 roOlll trioe. Teohnioi&A 
Fifth Grade Brenner· did not hear ~on• •t.1, •Keep him awake, am it he 
nod.a hi• head, ahoot under hi• chair, 11 but did receive inatruotiom not to 
let aoouaed talk to a.DiYO.De and to 9keep him awake• (R. 17,18). Private 

11B9Allen Tuoker, Troop , 37th Conatabulary Squadron. wu a glard. over ao-
ouaed in the radio roam from. 2100 to 4100 J...M. a.nd frca 8100 to 10100 .L.M. 
on 21 September. .Loouaed eat at one end of tlw roClll am th• g,.._rd. a1; th• 
other. Print• ?uoker had no order, to keep aoouaed sitting dC11111. AoouHcl 
had en a aet ot fatigues and it wu oold ill the room~ Private Tuoker wore 
a ta.tigue ja.oket and a field jaoket a.nd ...._ ati 11 oold." lio one viiited 
a.oouHd during theee two tour• of duty aDd he wa.a not taken out ot the room 
tor queationing. Print• -Tuolt~r did X10t reoeive inatruotions to shoot · 
under aoouaed'• chair it aaoueed went to eleep but wu told by the sentinel 
he Nlieved not to let aoouaed go to llHp. Be aaw aoouaed in the meu ha.ll 
that morning (R. 18-20). Prhat• Firat Clu1 LeRoy 1'ruex, !roop "B", ~7t!a 
Conatabul&r,y Squadron. wu a cua.rd. over aoouHcl in the radio room h'm. 

'12100 to 2100 A.Jl. am trca 8100 to 8100 .L.X. on 21 September. · Aoouae4 had 
oover&l.11 on &nd it wu 0014 in the ro<a. .Lt no time during Pr1vate Truex'1 
tour, ot dut)' waa aoouaed ta.an from th• rooa tor questioning but when he 
relined. a guard m.mcl l(yera a -cm• JU.A 'WU in the room talking to aoouaecl. 
He NoelT94 no 1.natruotiou to 1boot under. aoomecl' • ohtJ.r tt aoouaed nodded 
hi• head, bat wu ordered not to let aooa,ecl talk to ~one or to go to 
deep. J..oouncl had bnt.ktut on 21 Septeaber (R. 20.21). Captain Parld.:aa 
questioned aoouaed on 20 am 21 Septa.her and toolc a atat. sn troa him on 
21 September. Be ta.l.kecl to a.oouaecl tour or ·t1.n tiau 'before the 1tataen1J 
wu taken. On 20 September aoouucl •encleJZtq 41.cln't want to aake a 1tate-
11ent• (R. ,22). ' · 

· 6. It beocmH apparent tl'oa a perusal ot the evidez1.oe in -thi1 oue 
tbt.t aoouaecl'• .F••tri&l 1tatemct oomtitutH a tull and oaapleh oolll••-
119,11 to th~ ottemea Ht torth in Charges II &Ad III am their 1peoiti0&• 
tiom. fh• detail.a therein reoitecl at lea.at tend to ah011' tbt.t tha oiroua
ata.noH aurrounding aoou1ed'• operation ot the jeep jua1. prior to the tata.l 
mi1adventure were attended. b7 that degree ot oulpa.ble negl1geno• neqe1a~ 
to a oonn.otion ot involuntary :mt.nala.\\ghtel' (He CII 31S965, HollrtJ:Clr · . 
S039l2, <tt,rring•r, 28 BR (EtO) 235). Suoh deta.ib allo neoeuariy contain 
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en admission of guilt as to the wrongful taking and using of a Govenment 
v~hicls a.nd the wron&ful trimsporti."ls. of a German civilian. Indeed, it 
is only through the medium of his con;!'ession that accused is in a:qy way 
link(;d with the events culminatine in the discovery of the overturned · 
jeep with· the dead body of a German girl pinned underneath. Aliunde this 
confession, whatever may be said conqerning the suffioienoy of the corre
borating evidence, the testimony elicited at the trial rises' to no higher 
level of proof than to provide a mere suspicion of accused's complicity 
in the offenses here under consideration. Accordingly, it upon examina
tion by the Boa.rd of Review accused'~ confession is tound to have been 
procured by illegal means, the tindi~cs of guilty as to these offenses 
and so much of the sentence as is necessarily baud upon such findings · 
must be set aside, · 

Stripping from the voluminous evidence concerning. the taking of the 
confession all thoae oontentions·of accused 'Which were met by contrary 

·assertions adduced by the prosecution, concerning which controverted oir• 
oumstances the findings ot the tr;i,.ers of fact in favor of the prosecutionar, final and oonclusive, there ,et r~mains uncontra.diote'd evidence of 
ooeroion in the procuring of a~used's statement (see CM 316986, Bzldn). 
It was not denied by the pros,;oution, nor was aey attempt at a den al ma.de, 
that aooused was confined UI+4er constant guard to the radio room of·his 
organization, except for il}'tervals of interrogation in the orderly room, 
from about 11130 A.M. on 2p September 1946 until his confe1aion was obtained 
sometim~ on the afternoon. of ,21 September, that during this period of' con
finement he wu not perm.itted to sleep or to speak to &D¥ one and that, al
though the temperature ~ the radio room was so low that one of the guards 
"was still cold• while /wearing a tield jacket_, accuse~ had to endure the 
rigors ot his all-night vigil inadequately clad. in but a suit of fatigue 
clothes. 

It has often lieen said that the fundamental reason for the exclusion 
of' a confession not voluntarily made is the obvious probability that 

'such a confession would not reflect the truth (see·CU 313786, Howard). 
Here, it may be,noticed, the officer who took accused's c~nfession 
statea that on 20 September accused •evidently didn't want to make 
a statement." On 21 September, however, accused succumbed to the 
desires of his inquisitors and gave as a reason for oonfessing aa he 
did that he '&was cold all through, and getting stiff', 11 that he wanted 
"to get it over with al:ld get out ot t}).ere." He also stated that he had 
made up his story out of whole cloth from information he had obtained prior 
to his incarceration a.nd from conversations he had overheard subsequent 
thereto and that he d.id not know the decedent, •Erma" Lang. Considering the 
oirownstanoes. under which aooused 1s' purported oonfeasionwas procured, this 
may well have been so. The statements appearing a.t the beginning and end 
of the confession to the effect that accused had been warned of' his rights 
under the 24th Article of War and that the confession 'Was voluntary alld, con
tai. ned the truth, being affected by the same taint of ooercion as the other 
statements therein, will not preclude a determination that such confession 

7 
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'WU in ta.ot i:nTOlUllta.ry (CM 27i-678., !!!!!,, 47 BR 271.,284). 

In Wan v. United Statea., 266 U.S. 1., petitioner had been oon'fiote4 ot 
aurder and hil oanteuiona., obta.imd only a.tter aeven dqa ot interroga-· · 
1;1on., were adm1tted in evidenoe a.t the trial. During this prolonged. period 
ot interroga.tion, peti tiomr wu lick with a stoma.oh a.ilaent and wu weak 
a.nd exhauated. Guard.I were oonata.ntly stationed in the hotel room where 
he had been deta.imd b7 the polioe. Oil the da.y he tinal.17 began h11 HriH 
ot oonte11iom he ha.d been 1ubjeoted to oonatant questioning troa Hnn 
o•olook in the enning until five o'clook in the morning and was not al-
land a JDCaent ot sleep. 1'he Supreme Co\lrl said.a · 

•rn tlw Federe.l courts., the requilite ot volm,.tarine11 ii 
not 1atilfied by establishing merely that the oonte11ion wu no
indQQed. b7 a_ proms e or a threa.t. A oonte11 ion· ii nluntaey it, 
am 01117- it., 1t wu., in taot., "fOluntaril)" :made. A oonte11ion 
may han been given TOluntarily although it wu mde to polio• 
offloen, while in ousto~ and 1n a.nnrer to an 8Dlllimtio:n oon
duoted b;y thea. Bat a conte11ion obtained by oompullion muat be 
excluded whatever may- have been the. oha.raoter ot t~e oompullion, 
and whether the oompuldon n.1 applied in a judicial prooeeding 
or othenriH "*• None ot the five 1tatementl introduced by the 

· GoTernneU U admialiom or oonteHiOnl WU made until after ll'an 
. ba4 been subjected tor H-nn daye to the interrogation.:.· The ~H-

1d.110~ ginn by the 1uperintendent ot police; the .three. deteo
tin• and the ohiet' aedioal ottioer lett no room tor a. oonten-
tion that the statements ot the defendant were., in tact., "fOluntar)". 
1he undisputed ta.eta •hand that oompullion wu _applied. Al to 
that 11atter there ...,.. no- i11ue upon which tbl ·· jury oo\lld properl7 
have been required or permitted to pa.11. · The alleged. oral 1tate
mentl and the written ool1i'euion ahould have been uolme4.• 

(See al10 CK 302676. Tielemam., ·_26 BR (ETO) 2$3.,HS., am ouH ilherei~ oitecl.) · 
On the other hand, it bu also been hel4 that JHN protracted. qu•1d.oning or 
1ol1t&r7 oonf'in&ent ot aoouaed., 1tanding alom and \maooomp&Died b7 &D1' de
priTatio:n ot the bru~ neoe11itie1 ot lite or b7 a~ mmeoe11ary impo1iti0Jl 
ot other p}Q'eioal dhoomtort., dou 11,0t require the e:icol\llion ot ~ oo~Hion 
obtained. troa aoouae4 under 1uoh oiroU1D1tanoe1 on the groum of its ;t0latU7 
nature (Lhenba Te Calitornia, 3Ur U.S. 219, 2HJ CIC 262086, n.,ell, H Ba, 
331,MZ). Bow.·,u, th• Board ot Ren• 11 ot tha opWon that bet.ec ti. 
SOJlla and. Chu7bdil ot th• aboTe two l1ne1 ot cltoilion, 1.he ooarH an . 
by the oiroU1UtanoH diloloucl in the imta.nt cue aut brizag 1hipwreok to 
tm conteuion here under oom14era.'bion and to the tindin.ga and unteu• 
bued thereon. 

Although the offioia.l coercion exhibited by the endenoe in th11 oue 
i1 not of suoh gross caliber u tha.t displayed in the Wan oue or ·in maey 
other cues where the Supreme Court of the United Sta.tea he.a found it neoea
• uy and proper to invoke the a &feguarda to huma.n liberty aet forth in the 
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Fifth Amendment to the Constitution, the oonduot whioh we here decry 
Tarie, only- in degree, u do all other third degne methods whioh oourta 
operating under our syatem or juatioe ha.Te oonsiatently struok down, trom 
the medieval torture ot the raok and the thumb-1orew. .Thia 10-oalled. . 
•aweating" method of obtaining admiaaiona or guilt trom those aoouaed 
ot orime hat been uniTersally condemned DOt only becaw e of it• illegal!ty 

· but alao becauae or its tendenoy to bring. the administration ot justice in
to diarepute (Jtng Te State, _178 Wis. 114,189. N.lf. 568. 24 A.L.R. 690). 
We condemn it ere fortneaa.me reasons and hold the confeaaion or e.oeuaed 
to be ·in"VOluntaey and inadmiasible in evidence. · 

6. For th, reaaon.s stated, the Board or Review holds the reoord ot 
trial legally sufficient to 1upport the findings of guilty of Charge I 
and i ta apecitioation. 1~gally i!lauffioient to support the findings of 
guilty of Charges II and III an,d their apecitieationa, and legally suf
ficient to aupport only 10 muoh of the sentenoe as involves continenent 
a.t hard .labor tor three months alld forfeiture of two-thirds pay per month 
tor _a like period. 

Judge .A.dvooate 

(Siok in Hospital) , Judge Advooate 

~ , Judge AdTOcote 
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JAGK • CK 320230 let Ind APR 171941 
11D. JAGO, Wuhington 25, D. c. 

TOa Comna.nding General, Uaited St&tei Conatabulf.J'J', jP() 48, o/o Poatmaater, 
New York, New York • 

. 1. In the cue or Private Firat Claaa ~ t~~mafflw1 (35767086): 
Troop B, 37th Conatabulary Squadron, attenAt,olf ri 1P:vited to the toregoil2g 
holding by the Boa.rd ot Ren.ft' that t_~e ~o'ord .or ~r'1al ii legally autticient 
to aupport the findings of gUilty or Charge I ~d ~~ apecitication, legt.1.1:y 
imuffioient to auppbrt the finding• or guilt:, of C,$.rgea II and III a.nd 
their apeoitioa.tiom, and legally sufficient to, •upport only ao much ot 
the aentenoe a.s involves confinement at hard 'la.&r for three month.a and 
forfeiture of two-thirds pay per month/toJ;,.a like period, which holding ia 
hereby approved. Upon diaapproT&l ot the ·t,.ndin&! ot guilty ot Chargea II 
and III and their speoifica.tiona and the approva.1~·ot only so much ot the 
sentenoe a.a involves oonfinement at ha.rd labor for thrff montha and tor~ 
feiture of two-thirds pay per J11,0nth for a like period, you will ban au
thority to order the exeoution of the aentenoe. 

·2. iihen copies ot the published order in thi• cue are forwarded to 
thia offioe they ahould be a.ooompa.nied by the foregoing holding and thia 
indorsmnent. For oonvenienoe of referenoe, pleue place the tile number 
of the reoord in braoketa at the end of the publiahed ~rder, aa tollcnraa 

(CK 320230). 

' 1 Inol THOMAS H. GREEN 
Record of trial Major General 

The Judge Advooa te General . 
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.utthe Office of The Judge Advocata Gtneral (271)

Washington 25, D.C. 

JAGK - CM 32023.3 

UNITED STATES ) 
) 

v. ) 
) 

Staff Sergeant 7/ALTER H. ) 
FIElUNG (.3 5002224), ) 
Company B, 37th Infantry, ) 
School Troops, The In ) 
.rantry School, Fort · ) 
Berming, Geor~ia. ) 

23 APR 'i947 
FORT BE.~ING 

Trial by G.C.M., convened at 
· Fort Benning, Georgia, 26 No
vember 1946. Confinement for 
six (6) months, and forfeiture 
of $30.00 pay per month for 
like period. Post Detention 
Barracks, Fort Benning, Georgia• 

HOLDWG by the BOARD OF REVIEW 
SILVERS, McAFEE and ,.ACKROYD, Judge .Advocates 

l. The record of trial in -f:,he case or the soldier named above, hav
ing been examined 1n the Office of The Judge Advocate General and there 
found legally insufficient to_ support the findings ot gullty and the sen
tence, has been examined by the Board or Review. 

2; Accused pleaded not guilty to and was found guilty or se_ven-speci
tieations alleging the i'raudulent obtaining of money by means of making 
and uttering certain checks then knowing that h~ did not have or not in- · · 
tending that he should have sufficient funds on deposit in the drawee banks 
for the payment of such cheeks, all specifications being in violation of · 

-1rticle of War 96. He was sentenced to be nredueed to the grade of 
pri~te,n to be· dishonorably discharged the service, to nrorfeit all pay 
and allowances" ani to be confined at hard labor, at such place as the 
reviewing authorit;y might direct, for six months. The reviewing authox
lty approved onl¥ so much of the findings of gu:Uv of the specifications 
as involved findings or guilty or :wrongfully falling to maintain a suffi
cient bank balance to meet payment or the checks described in the speci
fications am on1¥ so much of the sentence as imposed. confinement at hard 
labor tor six months and .forfeiture or thirty dollars or accused ts pay 
per month .for a like period, ordeNd the sentence as thus modified exe
cut.ed and designated the Post Detention Barracks, Fort Benning, Georgia, 
as the place or cC11f:l.nement. The result o.t' trial was published in 
General court,.J.fartial Orders No. l, Headquarters, Fort Benning, _11 Febru
ary 1947• 

.3. On page J or the record of trial it appears that lib.en accused 
was asked by' the trial judge adv'ocate whom he desired to introduce as 
counsel, he stated that he desired to be defended "by the regularly-
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ap90inted defense counsel and Captain Van Cleave P. Warren., 0-24856, 
In.fantry.n In the order appointing tha court which tried thi1 case 
•captain Josepi H. Rouse <>-404226 Infantry• ns detailed as de.tenae 
counsel (R. 1). This ot.ricer was present at the hearing in the 
capaciey- of defense counsel and sigmd the record ot trial indicatinc 
that he had examined the same be.tore it ns authenticated (R. 21 31)• 

. Captain Van Cleave P. Warren apparentl3 functioned as ind1:v1dual de
fense counsel at the trial am signed a recomnendation for clemency on 
behalf of accused 'Which is a.wended to the record of trial ( R. 20,; 
Recommendation for Clemency). It appears from the papers accom~ 
the record of trial that captain Josei;:n H. Rouse was appointed to in
vestigate the charges upon which accused ns here tried and that, as 
such, he recomnended trial by general court-martial. -,It aa,ears from 
the charge sheet that ''V.p. Warren, Capt. Inf" signed ard swore to the 
charges as accuser. In announcing thenames of the accuser and in
vestigating officer, the trial judge advocate stated (R. 3) a 

"Accuser' Vari Cl.eave P. Wa?Ten., Captain, Infantry.·· -
Investigating Officer: Josel,il H. Roust, Captain, Intantr;r.• 

4. It _thus appears that Captain .Joseph H. Bouse :was both 1.D
vestigating officer and re~rl,¥ appointed defense counsel and that 
Captain Van Cleave P. Warren _ns both accuser md individual de.tense 
counsel. 

In CM 316898, Kesguite (5 Bull. JAO 332), ,the investigating o.tti-
. cer who had recomnended trial by general courtrmartial was the re&Ul,ar~ 
appointed defense counsel and tunctioned as such at the trial. The 
Board of :Review saich 

11 '1.'he Board of Review is o.t · the opinion that llhere it . · 
at.tinnative],¥ appear• that the otticer 11ho investigated the 
·charges against accused am who Ncommended trial b7. . 
cour~rtial thereon acts as defense counsel at the trial · · 
and there is no indication that accused particularly desired 
and sought the services of such O ftieer in preference to Of 
alol')£ With those of o1her deten• counsel the conviction ob
tained upon such trial 111U11t be set aside. 11 (tbierscorinc 
lupp~ed.) - , 

In CK 3191?6, Henr,y:, app~g the rule 1n th!i llesguite case, w held 
the,reco~ of trial leeall,¥ insufficient to support the•t1nd1nc-. and 
aentence where it appeared that the investigating ottioer who had reo--· 
ommended trial bT general co~rtial acted aa recuJ,arq appointed 
assistant detenae counsel at the. trial. Follo'W1nc this trend· ot •~ . 
thority, 119 held 1n Ou 320391, YcDonald, that since it appeand that t.he 
accuser 11ho had s1'n,ed and made oath to th• charee and 1peo:1t1.cat1.ona, 
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thus formally announcing his beliet in accused's guilt, performed th• 
duties of regu~J.¥ appointed defens~ counsel at the trial; the find
ings and sentence were invalid, there beini no showing that accused 
particular:q- desired to reta:iJl the services of that ·officer :iJ1 ~pite 
of his apparent:J.¥ inconsistent role as accuser (see ~lso Glasser v. 
United States, .315 US 60, 76). -

In each o.t the three above cited cases the record o.t trial ccn-
. tained a statement that accused desired to be de.tended b;y the regular:q
appointed defense. counsel and :iJ1 the llimD: case accused had stated that 
he desired to be de.tended by the regular:q- appointed defense co\Ulsal and 
assistant de.tense CQunsele The Board of Review did not -consider these 

.sanewhat .fonnalizitd statements .the equivalent at. a specii'ic NqUest to. be 
de.tended by- such regularly, appointed de.tense coum,el in preference to or 

. along' with other cO\lllsel. Honver, :iJ1 the ~s;l)onal.d case, modifying the 
earlier rule laid down. 1n CM: 284066, .Mejie 4 Bull., JAG .334,), we took 
care to paint out that 1n accordance with .the plain mandate of Article 
of War 17. that "The accused shall have the right to be 211presented in his 
de.tens, before the court by- counsel of his own selection,0 there could be 
no legal objection to. accused being represented by- one l'lho had ot.ti
cia~ or otherwise annollllced his belief 1n accused's guilt, provided · 
accused particular]i desired to be defended by- such counael. 

Thus it 11187 be said that an accused is entitled as of right to 
request, either personally or through counsel, that the ~cuser; :ln
ve,tigat1ng otticer, or other person l'lho has indicated a belief 1n 
accused's guilt, be permitted to ·act as his individual defense counsel 
or that a regularly appointed defense counsel remain to de.fend him in aey 
capaci~ even though such counsel ~--~ off'icer llho has expressed viell'IS 
:inconsistent with accused's innocence. A retusal of such a request, 1.t 
the desired defense counsel ie reasonab:q- available, might nil amount to 
a denial ot due proceH of law. \ l'ihere an accuaed insists upon retain- . 
1ng the services of' a regular~ appoil'lted defense counsel at'ter having 
been informed ot· such counsel's prior actions. as accuser or investig~ting 
off'icer, or where he introduces to the court individual defense co\Ulsel 
l'lho has pel'fo:nned such duties, n can onl;y'assume that £or reasons ao
coptable · to him, even though undisclosed, accused has elected to stand · 
or £all on the merits of his case aa presented br counsel of his 011D. 

selection (see CM 252284, Simmons, 4 BR (ETO) l, 3J Tompsett v. Ohio, 
146 F. (2d) 95).. Howver, actual misfeasance ot defense counsel, ap
pointed or individual, occurring during the course of the trial lfill 
always be considered as grounds for a reversal (CM 3169?0 Howard, 26 BR 
(ETO) 197, 201). 

App:qing the above rules to the instant case, it can readil1' be 
seeq that no error lies in the circumstance ,that accuseci'.s individual 



defense counf.el, Gaptain Warren, was the accuser. AlthoUGh, having regard 
to the 1.resquite decision, the representation of accused by Captain 
?..ouse, -who was both regularly appointed defense couns'll ari-i investigating 
officer, would seem at .f'irst blush to constitute erro~ prejudicial to the 
substantial rights of accused, we are nevertheli,ss of the opinion that 
under the circumstances herein disclosed the statement of accused that he 
desired to be defended by the regularly appointed defense counsel and the 
individual defense counsel was the equivalent of an insistence on his 
part that the regularly appointe'd defense counsel remain to defend him 
along with counsel of his Offll selection. Any other interpretation of this 
statement of accused would appear to be foreclosed by- the following lan
guage of Article of War 17: 

•***Should the accused have counsel of his 011'1'1 selection, 
the defense counsel and assistant defense counsel, if arr:,, 
of the court, shall, if the sceused so desires. act as his 
associate counsel" .(underscoring supplied). 

Acc'11S1!!d could not have been misled as to Captain Rouse I s prior status as 
investigating officer, for this fact was announced in open court by' the 
trial judge advocate. 

5. The findings of guilty', as approved by' the reviewing authority, 
being sustained by ample evidence, the Board of Review, tor the above 
stated reasons, holds that the record of trial is leg~ sufficient to 
support the findings of guilty' and the sentence as approved by the revieW"
ing authority. 

~ ~~Judge Advocate 

~~Cl·ll¥:,~wci,c,_.:.e;:...:rn_:,· ~'-<=-----'' Judge Advocate ..L..4.,;..~6f:~· 

~..:>.,...~-...ltt-=i;>f , Judge Advocate ............~....__.,.,,,.=-i.-,____ 
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WAR IlEPARrllENl' 
In the Office of The Judge Advocate General 

Washi~ton, D. c. 

JA.GH - CM .:320240 
. - JUN 1941 

UNITED STATES ) . THIRD A.RllY 
} 

v. 

Captain JAMES ·,v. DUN.I.AP 

) 
) 
) 

;I'rial by G.C.M., convened at 
Heidelberg., Germany, 27 
December 1946. Dismissal 

(O-l94.5ll?)., Transportation 
Corps 

) 
) 

OPINION of the BCl.RD OF .F£VJEW 
HOITE1'5TEIN, SOLF, and SMrrH, Judge Advocates 

, 
l. The record ot trial in the case of the officer named above has 

been examined by the Board of Review am the Board submits this, its 
opinion., to The Judge Advocate Gem ral. 

2. The accused was tried upon the folloW'ing Charges and Specif'i
cations1 

CEA.RGE Ia Violation of the 61st Article of War. 

S~cii'ication1 In that Captain James w. Dunlap., attached
unass:lgned, 207th Replacement Canpany, 3rd P..eplacement 
Depot, did, without proper leave, absent himself from 
h:f.s organization at Marburg, Germany, from about 20 
.lugust 1946 to -about 26 September 1946. 

ADDn'IONAL ·CHARGE I1 Violation of the 61st Article of War. 

Speciticationa In that Captain James W Dunlap, attached
unassigned ZJ7 Replacement Company., 3rd Replacement 
Depot., did., without JrOper leave absent himself from 
bis organization at Tennenberg Caserne Marburg, Germany, 
from about 21 November 1946 to about 24 November 1946. 
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ADDITIONAL CHA.ROE IIa Violation ot the 95th .Article ot War. 

Specitication la In that Captain James W Dunlap, attached
unass ignad 207th Replacement CompaI11, ;rd Replacement 
Depot, did, at Tannenberg Kaserne, Marburg, Germany, on 
ar about 3 December 1946, with intent to deceive Major 
:tED E A.CKNER, otticial~ depose under oath to the said 
Majar NED E A.CK?ER, that; "Betcre me, the umersigned 
authar.1,zed to adminia-ter oaths in cues ot this nature, 
personally appeared· Capt;ain James~ W Dunlap, who having 
been duly'norn.according to law and explained his 
rights W1ds:'. AY 24, dep~ed and stateda 

•I was attached-wwssigned to the 207th Repl Co, 
on the 27th ot September 1946. and placed in arrest ot 
quarten tor 01l8 wek. I was notitied in writing ot m:, 
releaae hom arrest ot quarters on 3 October 1946• 
. 1r91l 3 October to 24 NoTember 1946 I haw nenr been 
given an aa1ignment or ·an arder to Nport to aey person 
at arrr specific time ar place daily !er purposes ot being 
reccrded in the morning repart. During this period I 
umeratood that. I waa: allowed to go any place in the 
area ot the Citi, ot l!arburg and the Tamienberg Kaserne. 
I usually sn Captain Darrah in the area or at mesa and 
comidered this su.tticient evidence ot m:, presence tor 
accounting purposes in lieu ot orders• I have newr 
used a sign-in or sign-out Ngister ·while assigned to · 
this Company nar have I been instructed to do so. 

•Ina in tbe limits ot the City ot Marburg or 
the Tannenberg Kaserne duri.Di tbe period 0001, 21 
November to 1900, 24 Novemer 1946~• · 

/s/ . . ,
/t/ JAMES WDUNU.P 0-1945117 . 

Captain . TC. 
•Subscribed aDd sworn to before Jll8 thia 3rd Day of 
December 1946 · 

/s/
/t/ ?£D E A.C:m:R 

Major CAC 
. Investigating Officer• 

which affidavit was known by tha said Captain Jam,a 
W Dunlap to be untrue in that he was not at Tannen
berg Xaaerne or Karburg, Gel"Jnan7• 

Specification 2a · In that Captain Jame• \f Danlap, attached
unassigned 207th Replacement Company, .3rd Replacement 
Depot, did, at Tannenberg Caserne Marburg, Germa.ey, on 
or about 3 December 1946, with intent to deceiw Luu
tenant HCIIER X CURrJS, o.ttic~ depose under oat~ to 
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the said Lie,utenant Colonel HC!IBR K CURrlS, that; 
"Before me, the undersigned authorized to administer 
oaths in cases of this nature, personally appeared 
Captain James W Dunlap, who having been duly sworn 
according to law and explained his rights under A.W 
24, deposed and stated: 

11 1 was attached unassigred to the 207th Repl 
Co on the 27th of Septenber 1946 and placed in ar
rest of quarters for one week. I was notified in 
writing of my release from arrest of quarters on 3 
October 1946. From 3 October to 24 November 1946 
l have never been given an assignment er an order to 
report to any person at any specific time or place 
daily for purposes of being recorded in the morning 
report. During this period I understood that I was 
allowed to go to any place in the area of the City 
of Jlarburg and the Tannenberg Kaserne. I usually 
saw Captain Darrah in the area or at the mess and 
considered this sufficient evidence of my presence 
for accounting purposes in lieu of orders. I have 
never used a sign-in or sign-out register while 
assigned to this Company nor have I been instructed 
to do so. · 

11 11hen I came to my roan on the night of November 
21st, I noticed that painter's materials had been 
left in this room. I didn't ask anyone regarding to 
whom they belonged. It was S<l!le time after that when 
I found out they belonged to Hans Meyer, a German 
civilian artist. 

"I was in the limits of the City of Marburg 
or the Tannenberg Kaserne during the period 0001, 
21 November to 1900, 24 November 1946. 

/s/ . 
/t/ JAJ,ES W DUNIAP 0-1945117 

Captain TC 

"Subscribed and sworn to before ne this 9th daY. of 
December 1946. 

/s/
/t/ HCM:R K CURl'lS 0-.3l3908 

Lt Col F ~ ' 
Investigation Officer" 

11'hich affidavit was known bt tre said Captain James 
W Dunlap to be untrue in that, he was not at Tannen
berg Kaserne or J;:arburg, Germany. 

3 
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He pleaded not gutlty to and was found guilty of all Charges and Specifi
cations. No evidence 0£ previous convictions was introduced. He was 
sentenced to be dismissed the service. The reviewing authority approved 
the sentence and forwarded the record of' trial for action under Article 
of War 48. 

3. The evidence for the :i;rosecution is substantially as follows a 

a. Charge I (Absence without leave) a The prosecution intro
duced in evidence an extract copy of' an order dated l6 August 1946 (Pros 
Ex l) transferring accused !ran the llth Traffic Regulating Group to the 
69th Replacement Battalion., rlth EDCMR of 20 August 1946. It ns 
stipulated that the order ns a true copy and that it was issued by irop
er authority (R 6). 

An extract copy of the morning report, of the llth Traffic Regulating 
Group for 20 August 1946., showi~ accused transferred in accordance with 
the above order., was received in evidence over th~ objection of defense 
counsel (R ?; Pros Ex 2). · · 

' 
On 26 September 1946., Captain James E. Kelly of' the Provost ).{arsbal 

Section, Continental Base Section, Bad Nauhe:im, Germany, called the 
Provost Marshal at Frankfurt, request~ that accused be "picked up.11 

Captain Kelly then went to Frankfurt, found accused in the office ot. 
the Provost :Marshal and took accused back to Bad Nauhe1m, where he turned 
him over to the Chief ot Transportation (R 8-9). . ·. 

An extract copy of the morning report ot the 207th Replacement Can
pany, 3rd Replacement Depot, for l October 1946, showing the accused 
attached unassigned but not yet joined as of' 20 August 1946, joiJ;ied as 
of Z7 September 1946 and .trom duty to arrest in quarters as of 27 Septem
ber 1946, was received in evidence over the objection of the defense (Pros 
Ex 3J R 10}. The company c~er who signed the morning report testUied 
that he did not take oamnand ot the canpany until 28 September 1946 (R 10). 

A pre-trial statement, ot the accWJed (Pros Ex 6} was received in 
evidence (R l4). J..ccµsed stated therein that he reported to the 69th 
Replacement. Depot at llarburg on 20 Augu.st 1946 and was told to report 
to the .3rd Replacement 1A9pot at Bremerha.ven Stagillg Area tor redeployment 
to the United States, and that he went to Frankfurt on the same day to 
request extended service in the European Theater. 

' 
b. Additional Charge I (.lbsenee without leave) a Extract c~pies 

ot the mornillg reports o! the 207th Replacement Depot tar. 23 November 1946, 
showing the accused from duty to AWOL as of' 0001 hours, 21 November 1946 
and fer 24 Novenber 1946,, showing accUBed trom AWOL to duty as of' 1900 
hours, 24 November 1946, were received in evidence. (Proa Exs 4, SJ R 11). 
The compaey conmander testified that he bad not seen accused in the compaey 
area during the period f'ran 21 to 24 Noved>er, that he made an inspection 
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or the entire area on 22 November, and that witness went to an apartment 
·house in Marburg where accused had a room, to look for hilll (R 12-lJ). He 
further stated that accused was frae to leave the Kaserne and to go to the 
City or Marburg, that the company maintained no officers I register, and 
o.f'ticers did not need ~rmission to leave the Kaserne, but used their AGO 
cards as passes (R lJ-14). · 

Miss Hertha Witte testified that she left 1\arburg on a trip on 20 
November 1946, but when asked who had accompanied her, refused to answer 
(R 17-19). After she had been threatened with contempt proceedings (R 
19), she testified that accused had accompanied her to Cologne on 20 
November and had been with her continuously until 23 November, when they 
returned to Marburg (R 19-20). 

c. Additional Charge II (False affidavits)& Accused went to 
Cologne on 20 November 1946 and returned to .Marburg on 23 Uovember (R 19-
20). 

(1) Specification 'lr Major Ned E. Aclmer testified that 
he was appointed to investigate charges of absence without leave against 
accused, and that on 3 December 1946 accused made a voluntary sworn state
ment in the course of such investigation, stating that "I was in the limits 
of the city of :Marburg er the Tannenburg Kaserne during the period 0001, 
21 November to 1900, 24 November 1946.n, (R 22; Pros Ex 8). As a result 
of such statement, Major Ackner recommended that no charges be preferred 
against accused (R 23). . . 

(2) Specification 21 Lieutenal"lt Colonel Homer K. Curtis 
testified that he was appointed to investigate r.harges of absence without 
leave again.st accused and that on 9 December 1946, in connection with 
su6h i.~vestigation, accwed made a voluntary sworn statement, stating 
that 11 I was in the limits of the city of Marburg or the Tannenburg Kaserne 
during the ~riod 0001, 21 Novemer to 1900, 24 November 1946•" (R 23-24; 
Pros Ex 9). 

4. The accused, after having been apprised of his rights, elected 
to remain silent, and the defense offered no eyidence. 

5. a. Charge I {Absence without leave from 20 August to 27 
September)& It was shown by the evidence introduced by the Jrosoc~ion 
t:1:-.at the accused was absent from his unit at Marburg, Germany, from 20 
August to 2? September 1946. It was not shown, however, that such 
absence was unauthorized. The morning report entries introduced did 
not show the accused as absent without leave. It 11'8.S shown that the 
accused was in Frankfurt on 26 September and that he 11'8.S. returned from 
Fre.r.kfurt to Bad Nauheim and placed in arrest in quarters. The accused •s 
pre-trial statement shows that h~ went to Frankfurt, but nowhere does it 
appear that the trip ns unauthorized. It was held in CM 125261 (Sec 
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1+19(2), Dig Op JAG, 1912-40), that failure to introduce evidence shoiring 
that the absence was unauthorued is fatal to a finding o:f' guilty- o:f' 
absence rlt_pout leave. · 

In CM 126112 (op cit), it was held that absence without leave mq 
be inferred :f'rom the circumstances, and the requirements of proof are 
substantially- met if the circtJmStancee are 8Uch that it w9uld be unrea
sonable to suppose that the accused could have obtained leave tor the 
purpose o:f' his absence. This is not such a case, tor the &'Yawed ~9 

of the accused in absenting himself trom bis organization waa to obtain 
permission to remain in the European Theater :lMtead of returning to 
the United States. It is conceivable that the accused had obtained 
permission far such a mission, and the circumatances are u consistent 
1'ith the innocence of the accused as with his guilt. 

In CM 3170Er/, Osbourne (5 Bull JJ.G 3.35), where the circumstances 
raiaed a stro:q;/;er :inference that the absence was U?1&uthorised than do 
the facts in the instant case, it was held that the record ot tr1a1.· was 
legally in8ufficient to support tlie find~s ot guilty, slnce •Absence 
'itself is not the gist of the of.tense; but absence without proper leave.• 
In that case, the accused was absent tar a period· of nearly ,tive months, 
living in a private home, wearing ciVilian clothes part of the time and 
was µi the hands of the civil authorities when he was app:-eheDded b)r the 
military pol.ice. ' 

The Board of Review is therefore of the. opinion -that the record of 
trial is legally insufficient to support· the findings ot guilty- of Charge 
I and its Specification. 

dditional Char e I bse e without leave tr 21 N0'19ldJer 
N er 6 a The absence alleged is proved by a duly authenticated 

extra.ct copy- of .the morning report of accused •s organisation and the direct 
evidence of h:ia compaey c011111ander•. .llthough the accused's organization was 
loosely operated aIXi maintaimd no officers' register, the tact that the · 
accused 1IU carried on the ·morning report as absent without leave 1s su!
ti<Ent eVidence to show that he was not, autharlzed to leave the Kaserne · 
or the City- of Jlarburg. · 

, The defense objected to the action of the court in requiring Jfiss 
Witte to testify relative to accused •s absence, over her objection that 
her testimoey might, incriminate her. Whether that ruling 11U in errcr 
is immaterial, .insofar as the issues in the instant case are concerned, . 
tor the ·1mmunit7 !rem self-incrimination is personal, am onl.J, the person 
whose rights are violated is entitled to object. (Wharton's Cr1rn1mJ 
EvideIJCe,. 11th Ed, Sec 1143, P• 1981). The accused's rights, therefore, 
were not affected by ~ possible invasion o:t the rights or the witness, 
and the question of the propriet7. of fcrcing her to testify,· insot&l". as 
it concerns this case, is tf.Jmnaterial. 
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c. Additional Charge II (False affidavits) 1 It is alleged in 
Specifications l and 2 of this Charge, that accused., by affidavits dated 
.3 and 9 December 1946, made the following statement in each which was 
known by him to be untrue 1 "* * * I was in the limits of the city of 
Marb.urg or the Tannenbezg Kaserna during the P3riod 0001.,, 21 November to 
1900., 24 Noven:ber 1946. ,;- * *•• The accused contends that, since the 
evidence shon that he was in the City of Marburg during a part of that 

, period, the statenJ;,nts are not .t'alse. Such a position is untenable, for 
to the mind of any reasonable person., such a statement as that ma.de by 
the accused carries the implication that the accused was in the two 
places named, and no place else., during the period specified. That the 
statements were made with the intent to deceive is reasonably inferable 
from their nature., and from the fact that., relying on the statement al
leged in Specification 1, the investigating officer to whom it was made 
reco:imrended that the charg~ of absence without ,leave from 21 November 
1946 to 24 November 1946 be dismissed. 

6. The accused is 47 years. of age.,. married and a high school grad
uate. War Depart~nt records show that he served honorably as an enlisted 
man from 24 March 1918 to J April 1919 and from 9 April 1942 to ,30 March 
194.3, when he wa.s discharged to accept a commission upon graduation from 
Arm:! Administration O!i'icer Candidate School. He was ccmmissioned a 
second lieutenant., Army of the. United States., and entered upon active 
duty on .31 March 194.3. He was pra:noted to the rank o! first lieutenant 
on l2 July 194.3 and to the rank of captain on l January 1945. 

7. The court ns leg&lly constituted and had' jurisdiction of the 
person and the offenses. No errcrs injuriously affecting the substantial 
rights of the accused were ccmmi.tted. In the opinion of the Beard of 
Review., the record o! trial is legally insufficient to support the find
ings of guilty o! Charge I and its Specification., legally sufficient to 
support the findings of guilty of Additional Charges I and II and the. 
Specifications thereunder, and legally sufficient to support the sentence 
and to warrant confirmation thereof. Dismissal is a~thorized upon con
Viction of a violation of Article of .iar 61 and is mandatory upon convic
tion o! a violation of Article of War 95• 

,"'\ I . .. /// -- r 
/ .. · /.,._x..,./_.,.,_.·..-<-·..,.. _.-_.·.-.;.···...'1_______, Judge ldvocate 

I

_fp~~-
-

~'> : ~udge Advocate 
, Judge Advocate 
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JAGH - CK 320240 1st Ind 

1ID, JAGO, Washington 25, D. C. JUN 2 3 !~~? 

TOa The Under Secretary of War 

1. Pursuant. to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial and the 
opinion of the Bee.rd of Review in the case of Captain James W. Dunlap 
(0-194511?}, Transportation Corps. · 

2. Upon trial by general court-martial this officer was found 
guilty of absence without leave from 20 August to 27 September 1946 and 
from 21 to 24 Novenber 1946, in violation of Article of War 61., and of 
two ·specifications of making a false affidavit, with intent to deceive, 
in violation of Article of War 95. He was sentenced to dismissal. The 
reviewing authority approved the sentence and .f'onra.rded the record of 
trial far action under A,rticle of War 48. · 

.3. A summary o.f' the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally insufficient to support the .findings of 
guilty of Charge I arxi its Specification (absence without leave from 
20 August to 27 September 1946), legally sufficient to support the 
findings of guilty of Additional Charges I and II and the Specifica
tions thereunder, and legally sufficient to support the sentence. -I 
Concur in that opinion. 

On 20 August 1946, accused was transfeITed from the 11th Traffic 
Regulating Group to the 69th Replacement Battalion. The morning report 
of his new organization ,carried him as "attached unassigned but not yet 
joined" until 27 Septenber, when he was shOltll as 11 joined11 and from duty 
to a.ITest in quarters. He was never..shown as being absent without leave, 
and it does not appear that his absence was unauthorized. 

On 21 Noveni>er ·1946, accused went. to Cologne, Germa.ey, tran Mar
burg, where he was stationed and returned to }l'arburg on the 24th. He 
was authorized to be anywhere in the city of Marburg or the Tannenburg 

, Kaserne during this period, but was not authorized to leave those places. 
en 3 and 9 December 1946, the accused made affidavits stating U.at he 
was within the limits of the city of Jw-burg or the Tannenburg Kaserne 
during this period, 21 November to 24 November. 

· There al':e mitigating circumstances which should, I feel,. be taken 
into consideration in this case. The three-day absence of lil ich the ac
cused was legaily found guilty was from a replacement depot where the 
accUBed was a casual officer wit!). no duties to perform. The organization 
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to which 'accused was attached wa.s not. operated in accordance with Army 
cu.stan, _in ·tliat the otticers were not. required to sign a register before 
leaving, and upon returnil'lg to, the area. It is also not.ed that the sec
ond of the two false affidavits made by 'the accu.sed is an exact capy of 
the first, ~th ths addition of an immaterial paragraph. 

· I recamnend that the sentence be confirmed but. for the reasons stated, 
reoom:nend that it be commuted to a reprimand and forfeiture or $100 pay per 
month .tor two months and that the sentence as commuted be carried into 
execution. 

4. .Inclosed is a !arm o! action designed to carey- the !oregoing 
rec~niation into effect, should such recommendation meet with your 

·approval. 

2 Incls THCJifAS H. Gm:EN 
l - ,Reccrd ·ot Trial Major General 
2 - Form ot lction Tbe Judge J.dvocate OeD!ral 

.. 

--------------------~----------------( a.c.11.0. 23$, 26 June 1947) • · 
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WAR DEPARTYEll? 
In the_ Oftioe ot The Jlnge A.d.vooate General· 

(285)Wa.shington 25, D. c. 

JAGK - CK 320260 

20 f,;t,R 1947 
UNITED STATES ) UNITED STATES CONSTABULARY 

) 
Te ) Trial by G.C.M., oonvened at Munioh. 

) Ge~, 20 December 1946. Dia
Private Fl.rat Cla.aa DWIGH? F. ) honorable diaoharge and oontinement 
CROCKER (RA 13206476). E Troop,) for-one (1) 7ee.r. Diaoiplinary-
74th Constabulary Squadron. ) . B&rraokl. 

-~-----------~----------HOIDING by- the 00.\RD OF REVIEW 
SILVERS, lobAFEE and ACKROYD, Judge A.d.vooa.tea 

----------~------......~----
1. The record of trial 1n the oue of the aoldier named abon ha• been 

examined by the Board of Revh1r. 

2. Acouaed wu tried upon the following oharge and apeoificationa 

CHARGE• Violation of the 93rd Article of War. 

Specifications In tha.t Private Fir•t Cla•• D,right F. Crooker, 
nE" Troop, Seventy-fourth Camta.bula17 Squadron, did at 
MeJllllingen, Germany, on or about 12 Ootober 1946 felonioualy 
talce, steal, and carry awq 2 watche• and oamera., value about 
. $100.00, the property of Technician Fif'th Grade L&wrence o. 
Pigg. •E• Troop, Seventy-fourth Constabulary Squadron. 

He pleaded not guilty to tb9 charge and apecifioation and wu found guilty 
ot the charge and of the apecification thereto except the word• •vaiue about 
1100, 11 substituting therefor the words •ruue about J45." No evidenoe of 
any previous conviction n.a introduoed. He wu aentenoed to be dishonor
ably- discharged the aervioe, to forfeit all pay and allowances due or to 
beoome due and to be obntined at hard labor a.t such_ plaoe a.a the reviewing 
authority might direct for one year. The reviewing atithority approved the 
1entence, designated the Bre.nch United State• Disciplinary Barraclal. Green
haven, New York, or elsewhere a.a the Secreta.ey ot War might direct, u the 
place ot confinement and forwarded the reoord ct trial for acticn under 
Article of War soi. , · 

3. The prosecution offered no evidence u to the value of the watches 
alleged to ha.ve been stolen by a.ccuaed. On direot examination, Sergeant 
Jamee H. Carlton, who had at one time owned the camera allegedly stolen by 
accu.aed. wa1 permitted to sta.te that in hia opinion it waa worth "about ten 
or fifteen dollars. 11 Upon orou-examination of Corporal Pigg, the owner 
of the property in question. defenae counsel produced a pen and tablet &Di 
u~d the witneaa to 1temi&e what he o~naid~red t() be the value ot ea.oh item 
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and to give the aum. total ot auoh va.luea. The witneu stated that he oon"". 
aidered the camera. to be worth f20.00 and that he had paid $8.00 for one 
of the wa.tches and 

0 

t]. 7.60 for the other. m&ld.ng a total Talue ot J45.50• 
.Aaide trom the question of ruue, which 1a not an euentia.l element ot 
the crim9 of laroeny. all the euez:itial ele:mnt. of the offenae herein 
oha.rged were proved at the trial (see CK 301154. Hutendick. 15 m (ETO) 
137.138). 

It ha.a been uniformly held by the Boe.rd ot Review that the te1timony 
of the owner of atolen peraona.l property u to the Ta.lue thereof 1a not oom
petent unleaa he·ia an exp6rt or baa special knowledge on the subject. It 
ia iJ1111&terial that the a.rticlea themaelvea are 'before the court, where such 
articles are not of an obviously great nl.ue. To permit the court on it• 
inspection alone to find def'ini te market values of such articles "would be to 

· attribute to the member• ot the court technical and expert trade knowledge 
which it cannot be presumed that they poueu 11 (CM 268007• JfoKinn*, « BR. 
205.206 ). It neoeue.rlly followa that the finding of the court t~t the 
varioua artiolea liated in the apeoitioa.tion had a total value of about 

· $45 is not sustained by the evidence. The evidence aupport. only a finding 
that the articles lui.d some aubata.ntia.l nlue not in exoeu of $20 and there
fore can support only so much of the 1entenoe aa in-volfta dilhonorable dia
charge. forfeiture ot all pay and allowalloea due or to become due l.1ld con
finement at hard labor .for a period of aix months (CK 228742. Blanco. 16 BR 
2~9,300). 

. . 
4. For the rea1ona 1tated the Boa.rd of Review holds the record of' trial 

legally sufficient to support only so much ot the. finding of guilty of' ti» 
apecitioation u involTea a finding of guilty of larceny by accuud of the 
specified property at the time and place an1 of' the ownership alleged of 
1ome substantial value not in exceu of $20, and legally auftioient to 1up
port only 10 much or the Hntenoe a1 inTOlfta diahonorable dhoharge. total 
fo~tei turea and oontim:ment_ at m.rd labor tar •ix 1110ntha. 
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;.PR 3u1347 
JAGK • CM 320260 

11>, JAGO. Wuhington 26, D. c. 

TOa CODID•NHng General.• United. St&tH Coutabuluy. APO 46, o/o Postmutei--, 
New York, New York. 

1. In the oue ot Prin.te Fi.rat ClaH Dwight F. Crooker (RA 13t06476), 
E. troop. 74th Constabulary Sq"Ut.d.ron. attention 1• in'Yited to the foregoing 
holding b,y the Board ot Renn that the reoorcl ot trial 1a legally- autti
oient to support only so muoh of the tindiJ:15 ot guilty- ot the apeoitiot.tion 
t.1 involvH a finding ot guilt7 of laroez11 Iii,' aoou..d ot the apeoitied. 
property at the ti.me am pl&o• and. ot the Olnlerahip alleged ot •om• aubatan
tial nlue not in exoeu ot $20, and legally auttioient to aupport only so 
much ot the un~enoe u iuolTN cll;•honort.bl• dhoharge, total forteiturH 
and oontinement at m.rd labor tor dz 1110ntha, whioh holding 1a hereby ap• 
proved.. Upon oomplian.oe with the tongoinf holding a.Dd the red.uoti_on ot 
the period ot oontinement "° lix IIODtht, 7~u will have authority to order 
the exeoution ot tbt aentenoe. ' 

2. When oopiN ot the publiahed order in thia oue. are forwarded. to 
thi• offioe they •hould be aooo:mpuied b,y th8 foregoing holding and wa· 
indoraement·. For oonnnienoe ot reterenoe, pleue plaoe the f'ile number.. 
ot the record in.braobt• at the end. ot the publiahed. order,.IJ tollona 

(OK 320260). 

1 Inol f!GWJ a. GR.ED 
Reoqrd of.trial Lil.jor Gaur&l 

The cb!ge JJhooat• General 

I 
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WAH DE:'AR'I:.Im T 
In the Office Of nie Judge Advocate General 

Washington, D.C. (289) 

JAGH - CU 320252 19 Mar 1947 

UNITED STATES ) UHITED STATES CWSTARJLARY 
.) 

v. ) Trial b;r G.C.Y., convened at 
) lamberg, German;r, 3 January 

Private First Class l10GELIC ) 1947.· Dishaiorable discharge 
OODRIGUEZ (RA 15214850), ) and ccrifinement for six (6) 

.Troop .l, 94th Constabular,r maiths. The ~ch, United 
Sqadron · States D1scip;l.1nar;r Barracksl 

. HOLDJNG b;r the BJARD OF. REVIEW . 
HOTTlllSTEJN, · SOLF, and S.IIm, Judge Advocates 

·l. ''lbs record of trial in the case. of the· soldier named above had 
been eDlllined b;r the Board of Bevin. . · 

2. 'lbe accuse.d was tried upon the following Charges and Specif!- . 
cationas . · · · · 

CHA.liQE Is . Violation of the 6lat .Article of War. 

~pecU1caticn la (Nolle Proaequi) 

· Specification 21 (Holle Prosequi) . 

Specification )a Oioile Pro1equi) .. 

-Specification 41· In that Printe First Class .Rogelio lcdriquez, 
Troop •.1•: 94th Ccnatabul.&17 Squadron, did, without proper 
leave, absent himaelt from his proper statia1 at Weiden 

·. Oerman;r; from about .1s ~to~r 1946 to about, 21 October 
. 1946. 

CHARJI IIa Viol&ticn of the 69th ~cle of War. 
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Specification: In that Private First Class Rogellc Rodriguez, 
11A• Troop, 94th Constabulary Squadron, ha;vin~ been duly' 
placed in confinement in the Weiden fillitary Community 
Guard House on or about 21 October 1946, did, at 17eiden, · 
Ge.nnany-, on or about 2010 hours 26 October 1946 escape 
fror.i said confinement before he wa~ set at liberty b,r. 
proper authority. 

He pleaded not guilty- to the Charges and Specifications and was .found. 
guilty o.f Spec1!1eation 4, Charge !, Charge I, the Specification of 
Charge II and Charge II. No evidence of any previous convictions was 
introduced. He was sentenced to be dishonorably' discharged, to for.fei t 
all pa7 and allowances due or to become due and to be con!ined at bard 
labor !or dx (6) months. · •he reviewing authorit:,- approved the sentence, 
designated the Brancl\, United States Disciplinary· Barracks, Greenhaven, 
New York, ae th-, place of confinement and ll'i thheld the order directing 
the execution of the aentenoe pursuant to Article or War so½. · 

. . ' 

). ;'!he ~ question presented by' the reco~ is the legal suf.ficienc;t 
ot the record to support the findings of guilty o! the Specification of 
·charge II and the sentence. · · 

,. The evidexlce pertin~t to the Spec1.f1cation o.f Charge II is sum
marized H .follon1 

The accused was lawfully ccnfined in the 11th Constabulary Regiment 
Stockade, Weiden, Germany-, on 21 October 1946 (R 7-9; l3ros Ex 2). 
. . ·, 

hater Sergeant Paul Patrick, Provost ~rgeant, 11th Caistabulaey 
Regiment, testi!ied that accused 'NI.Snot releaoed by proper authority- at 
any time 'between 21 Ootober and )0 October 1946 (R 9-lO). The customar,y 
uni.fom for prisoners 1n the stockade ii fatigue clothing.- On the mom-: 
-ing ot Z1 October the witness entered the atockade and saw the accused 
dressed in an OD uni!om. At that time the selleant o! the ·guard told 
the w1 tneaa th&t the aoouaed had run ,away- ( R lO). · Upoo being questioned 
by" the prosecution as to whether th& w1tnesa. had a con'Nrsation with the 
accused the to1iow1ns co~loquy took plac11 · 

•Q. What dii you N1 and what did'the ·accused say? 

••• I asked him. 1'rbat he was doing with ·the uniform on. 
He said that he went out to 1ee his girl laet night .. 
and I asked him where he had got the uni!onn and he 
N1d that his uni!onn wae at hb girl'• hou1,,hl · 
bad 1en:.t the uni!orm OTer there to be ·laundered and 
h11 un11'om waa dOl'lll there, and he also stated to me 
th& t he did run &ft)" tram the guard house through 
th• window. 
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IIQ. ~d the accused state !ran llhe~ he escaped? 

•A. Yea., sir. · 

•Q. Will you state "flhere that 1'8.s? 

•A. ·He . told me be told the guard he ms going to the 
latrine and from there the window was open and be 
too~ oft." (R 10) . 

'nle m.6ming'report of the 11th Constabula.;7 Regiment ~tockade., 
dated Z/ October 1946, which was intn>duced .into evidence 'Without 
objecticn as Prosecuticn Exhibit J shows.the follOl'ling entry: 

•Rodriguez P.ogellc l.52l4850 Pfc. 
from AWOL to Con!•.at 0030 hours 
Oct Z11 1946.-• · 

s. 1be elements of proof of escape from. can!inement as stated in 
the 14anual for Courts-Martial ares 

' 
•(a) '!bat the ~cused was duly pla.ced in confinement, 

and (b) that he freed hi_pself .from the res.traint· of his 
conf'inement before he had been set at Ubert;r by proper 
authorit7.• 

(MCK 1928, par l39R, p lS4); 
.. . ..~ 

, 1be ccmpetent evidence shon that the accused 1raa duly- place~ in 
cau'inement and that: he had not been :released by proper authority". 

'.lbe only evidence, othe:r than the ac_cused1 s confession., that,he had 
.freed hill.self £1"0111 the restraint of his ecnfinement is the testimony o! 
Uaater Sergeant Patrick 'that on the moming of Z1 October 1946, he saw 
the accused dressed in an OD unifom, although the customary prison 
uniform is fatigue clothing. +n addition thereto the morning report tor 
ZI -October 1946 sh01'r8 that the accused was confined at 0030, Z, October. . - . . 

~s evidence SU;fficiently es~bllshed· ·a corpus delicti of the 
offense charged, but does not establish a prima ·facie case. 

'Ihere remains £or consideration lvhether Master Sergeant Patricks' 8 

testimony with re~peot to the accused's confession was properly admitted 
1n evidence. · · 

. . 
With :respect to the accused' s confessioo the record does not show 

that .-3ergeant Patrick warned the accused o! his-right.s against seli-
1ncrimination at anr tL:1e during the questicning of the accused concern
ing the alleged escape !rem cC11finement. 

3 



In discussing the adm.isaibllity" of ccn!essiais the ~ual for 
Courts-Martial provides 1n relevant parts 

I 

•It 111U8t appear that the contesdon was voluntar.r on 
the part ot tp.e accused. * ** * No hard and fast rules for 
detemining,whether or riot a confession· was 'VOlwttaey are 
here prescfli'bed. ihe matter depends largel.7 on the special 
circumstances of each· case.,. The following general principlaa 
are, ho'W8ver, applicable. 

1 

· 

. . ,
"A confess1ai· not voluntaril.7, made must be .reject.ed; bit 

where evidence neither 1n<Ucates the contrar,y 11or suggests 
further in41U.J7 as to the circumatances, a confessico ma,- be 
regarded as ba:v1.ng been voluntarily made. 

* * * 
"lhe fact: that the· confession was ma.de to a militar,r. 

superior or to the represen't.:£1,tive of.a military superior 
"Wi.ll ordin.arilJr be regarded as requiring further inqui.rT 
into the circumstances, particul.arlJr where the case is one 
of an enlisted man confessing to a military superior or 
to the representative or agent of a military superior. 

* * 
11.a.vidence that the accu9ed stated that he made a con

fession freelJr 'Without· hope of reward or fear of punishment, 
etc, or evidence that the accused lllls warned just before he 
made the confession that his confession might be used against 
him or that he need not answer any- questions that might tend 
to incriminate ba is evidence, but not conclusive evidence, 
that the confession was voluntarilJr. made••· (MCI( 1928, par 
lJ.4A, p ll6). 

From tlie foregoing quoted provisions of the 1'anual, it is clear that 
the volunta:cy character of a confession is the fundamental and ultimate 
test· of its admissibility. I£ it is ~lun1i4r;y it.lfill be admit:ted and it 
it is involuntary it 1l'ill be excluded. · · 

. ' .. 
In the application ot the general -rule that confessions which are 

not volu.ntaril.7 maq.e should not be recei~d in evidence in military cases, 
consideratioo should be given to the fact that a confession made by- a 
soldier to a militaey superior is l~el,y to be involuntaey for the reason 
that relatiaiship ot rank has a bearing on the strength o.f' ariy inducement . 
that may have been offered._ rn· addit~on, it must be considered that there 
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is an implied comnand., and consequently an element of presumptive coercion., · 
whenever a military superior asks a question of a subordinate, l'lho either 
does not know, or has not been warned of, his privilege against self
·incrimination. 'l'he principle is expressed in the 1921 Manual as follows: 

11In militar'J cases, in view of the authority and 
influence of superior rank., confessions made by inferiors., 
expecially ilhen ignorant or inexperienced and held in coh
finement or close arrest, should be regarded as incompetent 
unless very clearly shown not to have bea"l unduly influenced.
* * * ~onfessions made by private soldiers to officers or 
noncom;:ussioned officers, though not shovm to have been made 
under influence of promise or threats., etc • ., should, in view 
of ~'18 military relations of the parties, be received with 
caution. 

* * * 
•Where the confession was inade to a civillan in 

authority., such as a police officer "making an arrest., the 
fact that the official did not ,iarn the person that he need 
not say anything to incriminate himself does not necessarily 
1n itself prevent the confession from being voluntary. fut 
where the confession is made to a military superior the ca'se 
is dif!ererit. Considering the relation that exists between 
officers and enlisted men and bet'Ween an investi~ating of
ficer and a person whose conduct is being investigated, 1t 

· devolves upon an investigating officer., or other milit§ry 
superior., to warn tlie person investigated that he need not 
answer any question that might tend to incriminate himself. 
Hence confessions made by soldiers to officers or by.persons 
under j,nvestiga tion to investigating officers should not be 
received unless it is sho'ffll that the accused was warned that 
his confessicn'might be used against him., or unless it is 
sho'Wil clearly in some other manner that the confession was 
entirely voluntarJ.n' (11C11 1921, Sec 225li., pp 187-188) • 

.; 

It has been held by the Board of Review l'lhere a confession l'l'aS made 
to a military superior without· the accused being 1tarned as to his rights, 
anp the circumsta..,ces under 'Which it was made lf8re not shOffll 1n the re
cord of trial, 'that the confessicn was inadmissible ,{CM 234561, Nelson, 
21 BR 55; CM 237255., Chesson, 2.) BR Jl?; Cm 242082, ~ 26 BR 391; Cll 
2.54423 1 Gonzalez, 25 .BR ~)• • 

On the other hand a confession made to a military superior has been 
held admissible where it affirmativel,Y appeared that the confession was 
made spontaneously upon the initiative of the subordinate although the 
latter had not been 11Bmed as to his rights {Cll 255162, WS!U:2• 36 BR'47J 
CM 2JJ6llf Eckman, 20 BR 29; CM 224549, Sykea. l4 BR 159J .cu 288872, Clark, 
1 BR (POAJ 89}. 



In the il\stant case the. a~cused was obviously under investigation for 
an alleged escape from confinement when the provost sergeant .entered the 
stockade and found him dressed 1n an OD uniform. At that point the sergeant 
of the guard told Sergeant Patrick that the accused had •run away." Sel"
geant Patrick then interrogated the accused about the uniform, and· during 
t~ c..,urse of this interrogation the accused confessed .that he had escaped 
through an open window in the latrine and ha~ gone to visit his girl• . 

'Ihere is no showing oj spontaneity in the evidence relating to ·the 
circumstances under which !he confession ,ras obtained, and them is nothing 
in the cJ.rcums~ces which lfOUld warrant ·an inference that the ccnf,ssicn 
was voluntari,ly made. In view of the authority which a provost sergeant 

-has over prisoners con.fined in a stockade, we are- of the opinion that his 
. questions to the accused were in the nature of an· implied comnand. In the 
. ·absence o:! a showing· that the. accused was ;,varned of h~s rights against s~l.t
. 1ncri.minat1cn, such an implied cotmnand illlports _an element of coercion. 

In view of the foregoing authorities we are of the opinion that the 
·court committed error in admitting Sergeant Patricks1 s testimony as to the 
accused's confession. Since the evidence, other 'than the accused's confes-. 
sion, is insufficient to establish the offense charged we are of the opinion 
that the record of trial is legally insllffioient to support the finding o:! 
guilty of the Specification of Charge II and Charge II. 

6. lbe max1rnmn sentence authorised b7 the Tabl:e of Maximum Punish
ments .tor six days absence without leave (15 Oct 19,46 to 21 Oct 1946; Spec 
4, CbgI) 1s coofinement at hard labor for eighteen days and .forfeiture of 
-pay for twelve days (14CM 1928, par 104£, p 'Tl). The accused's pay as a 
private, for twelve days (ccnBidering a $22.00 Class F deductiai) is 
$21.12•. 

7. For the reasons stated above the Board of Review holda the record 
of trial legal'.cy' insufficient to support the findings of guilt;r of the 
Specification of Charge II~ and Charge II, legally sufffcien.t to support 
the findings of guilty of Specification 4, Charge I, and Charge I, and 
legall,Y 81.lfficient to support only so much of the sentence as involves 
confinement at hard labqr for eighteen (18) days and forfeiture of twenty
one d,ollars and helve cents ($21/12) of the accused's pay for one (1) 
month. 

___n __ __ e_in -7, Judge Advocate..... H.;;;.ot_ten_s_t... _____ 

__.w...,,..,A..., ...So=lf'-------• Judge Advocate 

__.,:.Phi~i:11U __,....Pc:-::L,._,,......,.Smi,._t.,..haa.- Judge Advocate 
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JAGH - CM 3202.52 lst Ind Mar .28 ,1947 

WD , JAGO, Washington 251 D. c. 

ro: '.Ihe Commanding General, United States Constab.llary, 
APO 4~, c/o Postmaster, New Yoix, New Yorlc . 

l. In the case of Private First Class Rogelic Rodriguez (RA 
l.5214850), Troop A, 94th Constabulary Squadron, I c;oncur in the fore
goinb holding by' the Board of Review, and for' the reasons .therein stated 
recommend that the findings of guilty of Charge II and its specifica-. 
tion be disapproved and that only so much of the sentence be approved 
as invobes confinement· at hard labor for eighteen (lB) days and for
feiture of $21.U of accused's pay for one month. Thereu~ you will 
have authorit,r, under the provisions of Article of War m, to order the 
execution. of the sentence as thusmodified. · ·. · . . 

2. When copies of the published order in this case are forwarded 
to this office theT should be accompanied by' the foregoing holding and 
this indorsement. For convenience of reference and to facilitate at
~ching copies of the. published order to the record. of this case, please 
place the file number of the record in brackets at the end of the pub-
lished order, as follows& · 

(ell 32~2.52). 

s. Thomas H. Green 

fflCUAS H. GREEN 
Uajor General 
'lb8 Judge Advocate General 

l Incl 
Record of Trial· 
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UR IEPARTMENl' 
In t.be 0!.tice ot The Judge .ldvocate General 

Washil'.lgton., D. c. 

J.lGH - CM 320272 
-1 ~ JUN 1947 

UNITED STATES ·~ FIFTH Am FORCE 

v. )'- Tr:IJLl b;y G.C.M:• ., convened at 
Headquarters 315 Composite 

Sta.ft Sergeant CLYDE o. THOMAS, . J Wing, J.PO 9291 25 November 
(RA. 33657384)., Tecbnic:14n Fj,.tth ) 1946. Eacha Dishonorable 
Grade WIIBERr J •. RA.DfOND (BA . ) discharge (suspended) and . 
38622573), and Private SULTON· continement !or two (2) years. 
RANDOLPH. (RA. .44138832),. all ot l Eacha Branch United States 
1942d Engineer lJtzll.ities Cdm- ) Disciplinary Barracka 
·~ (Am) .. · ) 

ROIDDD bt the B WID OF REVlEW 
HorrEMSTE;IN., SOLF, and SMXI'H, Judge .ldvo1rates --·---------

· 1. · The record ot trial in the. case ot the soldiers named above has 
been exarn1nerl in the· Office of The Judge Advocate General and there .found 
legally insufficient .to support the findings and the sentence as to each 
accused. The record has now been _examined by the Board o.r Review and the 
Board ot Review holds the record of trial legally' sufficient to support 
the tindings ot guilty and the sentences. ' 

2. .lccused were tried upon the tollowing Charges and Specifications& 

THCW,S 

CHARGE& Violation of the 93rd Article ot War. 
. ' 

Speciticationa In that S/Sgt. Clyde o. Thomas, 1942d Engineer 
utilities Company (Avn)., .A.PO 929., having taken an oath in 
a trial by Court-!!artial of T/4 Ray F. Coleman, be.fore 
Captain Frank D. He~son., a competent officer, that he 
would testify trul,y., did., at Headquarters JlS·Composite 
Wing., APO 929, on 3 October 1946., willtull;y, corruptly., 
and contrary to such 0:ath testify in sti>stance that T/4 
Coleman was in the 1942d Engineer utilities Can~ (.lvn) 
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Enlisted Men's Club, APO 929, between 2030 and 2100, 14 
August 1946, ,because he leaned over S/Sgt Thana.J 1s shoul
der and talked to him at that time llhile S/Sgt. Thomas 
-.as p1'ying cards with T/5 Raymond and Pvt. Randolph but 

. that T/4 CGleman was not in the card game, this testimo:cy 
being given.to estabUsb the whereabouts of T/4 Coleman 
which testimony, was a material matter and which he did 
not then believe to be true. 

RAnlOND '' 

CRAP.GE: Violation of t~ 93rd Article of..War. 

Specification: In that T/5. Wilbert J. Raymond, 1942d Engineer 
utilities Company (Avn), APO 929, having' taken an oath in 
a trial by Court~ial o! T/4 Ray F. Coleman, be.fore 
Captain Frank D. Henderson, a competent o!.ficer, that he 
would testify truly, did, at Headquarters, 315 Composite 
Wing, APO 929, on 3 October 1946, willfully, coITuptly, 
and contrary to such oath testify in substance that be was 
in the company of T/4 Cole~ trom short4' a.rt.er 1930 to 
2130, 14 A.ugust 1946, at the 1942d Engineer utilities Com
pany (Avn) Enlisted Yen's Club, !.,PO 929, and during part 
of this time T/4 Coleman was playing cards with s/sgt Clyde 
o. Thomas, 1942d Engineer utilities Company (Avn), and two 
unidentified persons who have since been returned to the 
United States, but that he, T/5 Raymond, did not join in 
the game, this testimony being given to establish the 
llhereabouts -o! T/4 Coleman llhich testimoey was a material 
matter am ·which he did not then believe to be true. 

RANDOLPH 

CHARGEa Violation o! the 93rd Article of. War. 

Specifications In that Private Sulton Randolpi (Nin:), 1942d 
Engineer Utilities Company (Avn), APO 929, having taken 
an oath in a trial by Court-l!art:la.l ot T/4 Ray F. Coleman; 
before Captain Frank D. Henderson, a competent orticer, 
that he wo-ald testify truly, did,, at Headquarters, '.315 
Composite Wing,· A.PO 929, on .3 October 1946, willtully, 

. corruptly; and coJitrary to such oath testily in substance 
that T/4 Ray F. Coleman was playing cards with him, S/Sgt 
Clyde o. Thanas ot the 1942d Engineer utilities Canpa.ey 
(.A.vn), and unidentified other persons at or about :.2045, 
14 A.ugust 1946, at the 1942d Engineer utilities Canpany 
(A.vn) Enlisted llena Club, APO 929, shortly a!'ter T/4 Cole
man entered the club, this teetimoey being given to eistabliah 
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the whereabouts of T/4 Coleman, which testimony was a 
material matter and which he did not then believe to.be 
true. 

Each accused pleaded not guilty to and was found guilty of the respective 
Charge and Specification upon which he was arraigned. No evidence of pre
vious convictions was introduced as to accused Thomas and RaY111ond. Evidence 
of one previous conviction was introduced as to accused Randolph. Each was 
sentenced to be dishonorably discharged the service, to forfeit all pay and 
allowances due or to become due; and to be confined at hard labor for two 
years. As to each accused the reviewing authority approved the sentence 
and ordered it executed but suspended execution of the dishonorable dis
·charge until the soldier •s release from confinement. The Branch United 
States Disciplinary Barracka, Camp McQuaide, California, was designated 
as the place ;;f confinement in each case. The proceedings were published 
in Gemral Court-Martial Orders Nos. 18, 19, and 20, Headquarters Fi.f'th 
Air Force, 30 January 1947. 

3. The evidence for the prosecution is summari;ed as foll0113 a 

On 3 October 1946~ the three accused, all members ,of the 1942d Engineer 
Utilities Company (AvnJ (R 15, 19, 21) were called by the defense as wit
nesses in the trial by general court-martial of Technician Fourth Grade Ray 
Field Coleman, also a ioomber of the 1942d Engineer Utilities Ccmps.ny (Avn) 
(Pros Ex 1), who was charged with rape in violation of Article of War 92, 
assault w1th intent to commit rape and assault with intent to do bodily 
harm in violation of Article of War 93. The rape and· assaults were al
leged to have been committed against one Sumiko Yokoo at Fukuoka, Kyushu, 

·Japan, on or about 14 August 1946 (R 11; Pros Ex_ l, .p 13). 

The oath waB administered to each accused in the manner requir.ed by 
Article of War 19 by Captain Frank D. Henderson, Jr, AC, .the trial judge 
advocate of the court appointed by paragraph 5, Special Orders No. 183, 
Headquarters Fi.f'th Air Force dated, 16 August 1946 (R l0-12; Pr03 Ex 1). 
The purpose of the testimony of each accused was to establish an alibi for 
Coleman by testifying that the latter was present at the Enlisted Men's. 
Club of the 1942d Engineer utilities Com~ (i-m) at the approximate 
time of the alleged rape and assaults {R 12). 

A duly authenticated copy or the record or trial in the Coleman 
case ns received in evidence without objection as Prosecution Exhibit l. 
In offering the Coleman record the trial judge advocate stated, "I wish 
to state I offer in evidence only the facts which are relevant" {R 13). 

Relevant portions of the record, some .of which were read to the 
· court, sh01red that the three accused testified at the Coleman ttial sub
stantially as indicated below: 

http:requir.ed
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Testimony of iccused Thomasa 

The aoeused Thomu testified that he was in the Enlisted 
Men's Club of his organization between 1930 and 2200 hours on 
14 August 1946. Coleman was standing behind his back while he 
(Thomas) played cards at the club between 2030 and 21.00 hours 
on that evening and talked to him. about obtaining some whiskey 
from the hospital. Thomas fixed the time of this conversation 
because it tcok place during a ~ws broadcast lrhich ns heard 
over the radio bet11'8en 2030 and 2100 hours (Pros Ex l, pp 2?, · 
29). The conversation lasted less than a minute and Thomas 
did not again tallc to Coleman during that evening {Pros Ex l, 
p 29). Thomas was playing cards with several soldiers includ
ing Raymond and Randolph, but Coleman did not get into the 
game (Pros Ex l, p 44). 

Testiroop:.y of Accused Raym~:mda 

On direct examination accused Raymond testified that on 
the evening ot 14 August 1946, Raymond and Coleman were at the 
Red Cross Club. At 1930 Raymoro left Coleman at the Red. Cross -
Club am went to the Enlisted ~n's Club arriving there at 
about 1930 hours. Upon his arrival he aaY Coleman sitting at 
the card table with some other men. Raymond left the Enlist~d 
Yen's Cl'tlb al.9ne at 2130 (Pros Ex l, p 39). 

On cross examination Raymond testified that Then he ar
rived at the Enlisted l!en'~ Club at about 1930 Coleman was 
playing cards (R 19) with the First Sergeant (Thanu) and 
two Qt.her men. Raymond did not get into the card game but 
talked to Coleman about demobilization at about 2000 hours. 
At that time Coleman had left the card table (Pros Ex l, p 
39). ·: · 

On examination by the court Raymond WU asked to explain 
certain entries on the pass register tor 19 August pertaining 
to him and admitted that he may have left the base at 1.245 
and returned tor mess at 2100 hours on 14 August 1946 (Pros 
Ex 1, p 40). . · 

Raymoro further testified that Coleman and he were.sit
tizlg at the Victrola which he and Raymond nre playing short~ 
a.rt.er Raymond entered the club. After they had played the 
Victrola !or about thirty minutes Sergeant Thomas invited 
Coleman to join the game Yhich be did (Pra, Ex l, p 42) • 
Raymond further testified that he did not play cards that 
evening and that he had never played cards ·1n his lite. He 
bad heard no conversation pertaining to whiskey (Prc:e Ex 1, 
p 43). . 

4 
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Test.imomr of Accused Randolma 

1ccused Randol~ test,ified that he was present at the 
Enlisted Uen 's Club between 1930 and 2200 hours on the 
evening of l4i August 1946. Coleman entered t.he club at 
approximately 2030 hours at which time Ra~olph talked to · 
him. 

On cross ex.amine.tion Randolph sta\ed that he (RaDiol~) 
talked to Coleman about buying whiskey !rom the hospital 
(Pros r:.x l, p 32) • Coleman, ThQD&S, Randolph, and one 
gt.her soldier nrtt playing cards at that time. Randolin 
stated that the events to which he testified nre fixed in 
his memory as occurring on 14 August· 1946 beca'U8e there 11'8.8 
an arrangelll:lnt on that date to obtain whiskey £ran the 
hospital (Pros Ex l, pp 31-34) but that he (Randol:EXl) did 
not participate in or have any interest in that conversation 
(Pros Ex l, pp 3.3-39). He also admitted that· the converea
tion about. whiskey oecUXTed in the "Area" on the morning ot 
14 August and not at the card table that .night (Pros Ex l, 
Pi? .34-35). However, he again stated that he saw Coleman 
'When he first came into the club at about 2030 hours and 
that Coleman started to play cards •about ten or titteen 
minutes after we got there It (Pros Ex 1 1 p 34). Thereafter 
he stilted that he started to play carda With Coleman at 
2045 hours (Pros 'Ex l, pp 36-37). 

Emiko :&hid.a, a Japanese civilian testiti~d that she had previously 
been a witness at the Coleman trial (R- 25). She identified Coleman as a 
soldier she had seen near a dance hall (R 25) which was· 1n the vicinity • 
ot a bridge and a railroad crossing (R 28), at •past seven o'clock• on 14 • 
August (R 27-.28). .A.t that time the witness aaw. that Coleman •had grab-
bed" a girl named Sumiko. · . 

.Tsuruta Ch:imori, another Japanese civilian ,mo lw.d been a witness · 
at the Coleman trial (R 30) identified Coleman as a soldi~r he had seen 
in Fukuoka at about 2030 hours on l.4 J.ugust. J.t that t1Jlll9 the witness 
saw Coleman dragging a girl (R 31). The witness bad first identified 
Coleman- as the assailant from among a group ot sixteen colored soldiers 
(R 32). Thereafter he identified Coleman at the Coleman trial (R 30) 
and again at the trial in the instant case (R 31). 1t the time of the 
line-up, Coleman was also identiti,d by Emko and Sumiko (R 32). 

Sumiko Yokoo, the victim of the offenses alleged to have been com
mitted by Coleman, testified that at about 1930 on 14 J.ugust 1946 she 
was "dragged away" by a light colored negro 'Who had •three stripes and 
a T on his arm" at Fukuoka (R 34). The witness identified Coleman aa 

·her assailant (R 35) and testified that she had :r;rerlously identified 
Coleman at the line-up prior to his trial and again at the Coleman trial. 

' 
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. 
She further testified that she was in the company o! Coleman continuously 
from 19.30 tQ 2100 hours (R .35-36). Coleman left her about 2100 hours .from 
the vicinity of the shop of a contractor named Notomi, 1.ocated, near the 
Yaquin station (R .36-3?) • 

.4. After their rights with respect to testifying were expla~ed to 
them· by the law member, each of the accused elected tor emain silent. 
The defense called no witnesses. · 

5. "Perjury is the willful and corrupt giving, upon a 
lawful oath,*** in'a judicial proceeding or course 
of justice, of false testimony material to the issue or 
matter of inquiry (Clark). 'Judicial proceedings or 
course of justice I includes trial by court-martial 
('Wharton Crim. Law)•" 

* * * 
"A witness may commit perjury by testifyine that 

he knows a thing to be true when in fact he either 
knows nothing about it at all or is not sure about it, 
and this is so whether the th:i,ng be true or f&lse in 
fact. So, also, a witness may commit perjury in tes
tifying falsely as to his belief, remembrances, or 
impression,***" (MCM 1928, par 1491, p 174).. . 

The proof of perjury as d~cussed in the Manual is as f'ollowss 

11Proof.-(a) That a certain judicial proceeding of 
course of justice was I:9nding; (b) that the accused took 
an oath or its equivalent in such proceeding, or course 
of justice, as alleged; (c) that such oath was administered 
to the accused in a :i:iatter where an oath was required or 
authorized by law, as alleged; (d) that such oath was 
administered by a person having authority to do so; (e) 
that ~pon such oath he gave the testimony alleged; (.f') 
that such testimony was false, and materia.l to the issue 
or matter of inquiry; and (g) th:3 facts and circumstances 
indicating that such false testimony was willfully and 
corruptly given. 

"The testimony of a single witness is insufficient 
to convict tor perjury without corroboration by other 
testimony or by circumstances which may be shown in evi
dence tending to prove the falsity * * *11 (~CM 1928, ~ 
149!, p 175). -

Tm evidence here presented is clear and undisputed that the accused were 
under oath administered by a person competent to administer such oath, and 
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that they testified at the time and place and before a general court-martial 
as alleged. It is also clear that the testimony of each accused, as to 
Coleman 1s whereabouts on the night of 14 August 1946 was material to the 
issue in the Coleman case. 

The substantial questions presented by the record are: 

a. Did the accused testify substantially as .alleged1 

b. Is· there sufficient evidence to establish the falsity of the 
alleged testimony1 

c. If the former question is answered affirmatively, does the 
evidence establish sufficiently that such false testimony was willfully 
and corruptly givenl 

It, therefore, becomes ne.cessary to examine closely the testimony of each 
accused in the Coleman case and that of the Japanese witnesses in the 
present case, to determine whether the court was justified in finding that 
sue~ testimony of the accused was perjured. 

Although the testimony of each accused :in the Coleman case shows 
inconsistencies with that of the other two, such inconsistencies must be 
disregarded. The testimony of each accused may be considered only against 
h:imse'if and not against the others, !or no part of the record of trial 
beyond an accused's own testimony is competent to prove the falsity of that 
to which he swore (CM 190628, Coleman, 1 BR 215). 

Accused Thomas testified that some· time between 2030 hours and 2100 
- hours on 14 August 1946, Coleman was at the Enlisted Men's Club and that 

he (Thomas) spoke to him far approximately one minute. He did not pur
port to testify that Coleman was at the club for the entire period from 
2030 hours to 2100 hours. · 

The substance of accused Raymond •s testimony was that he was in the 
company of Coleman at the Enlisted ¥.en's Club from 1930 to 2000 hours on 
the night of 14 August. Although he testified that he (Raymond) remained 
at the club until•2130 hours he did not testify that Coleman was there at 
any time after 2000 hours. It may he :inferred from his testimony, however, 
that Coleman was at the club fer some time after 2000 hours since he joined 
the card game at that time on Thomas 1 :invitation. Raymond admitted that he 
may have left the base at 1245 hours and that he did not return until 2100 
hours, when confronted with tm unit's pass register. · 

The substance o! accillled Randolph 1s testimony was that Coleman entered 
the Enlisted :Men •s Club at approx;i.mately 2030 hours and that the latter be
gan to play cards at approximately 2045 hours on 14 August. 
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To prove the falsity of the testimony of each accused the prosecution 
relied on the testi!nony of three Japanese witnesses one o! whom testified 
that she had seen Coleman at Fukuoka in the company of Swniko Yokoo some
time past 1900 hours on 14 August 1946. Another Japanese witness testified 
that he had seen Colemal"\ in the company of Sumiko Yokoo at about 20,30 hours 
on 14 August and that Coleman at that time was dragging a girl. The victim 
of Coleman's assault, Sumiko Yokoo, testified that he was with her continu
ous'.cy' t.rom 1930 hours to 2100 hours on the night in question. 

6. With respect to the· question as to whether the record shows that 
each accused testified as alleged,· there is no substantial variance between 
the allegation and proof insofar as accused Randolph is concerned. 

• The specification as against Thomas is some'ffhat ambiguous. In pertinent 
part it is alleged therein that Thomas testified !aleely that "T/4 Coleman· 
was in the 1942d Engineer utilities Company (Avn) Enlisted Men's Club -t~ * * 
between 2030 and 2100, 14 August 1946•" If the language _of the specification 
is to be CO'Btrued as alleging that Thoma.s testified that Coleman was in the 

· club n §..9Jl! ~ between aJ30 ho,rs and 2100 hours, on the aveninr in ques
tion, there is no variance between the proof an<' the specitication. Construed 
either way the spacification alleges false testimon;y which is material to 
the issue in the Coleman case. 

The specification with respect to accused Raymond alleges in relevant 
part that he testified "that he was in the cao:pany of T/4 Coleman from 
shortly- after 1930 to 2130, 14 August 1946." As indicated above the proof 
'shows only that Raymond testified that he saw and talked to Coleman £rc11 
1930 hours to 2000 hours on 14 August; 

In view of the testimony that Coleman was with Sumiko Yokoo in Fukuoka 
!'rom about 1930 hours to 2100 hours we are o! the opinion that the variance 
between the allegation, and proof as to the. time period involved is not !atal 
to the· proceedings. 

7. 'A. substantial question iZ"esented by the record is whether the 
prosecution offered sufficient evidence to establish the alleged falsity_ of 
the testimony of each accused. · 

• 
The prosecution adduced substantial evidence that Coleman was in Fukuoka 

in the company ot Sumiko Yokoo from about 1930 hours until 2100 hours on 14 
August. Since it is obvious that Coleman could not have been engaged in the 
acts of assaulting hi, victim at Fukuoka at the same tir.ie that he was present 
at the Enlisted Men's Club of the 1942d Engineer Utilities Company., there is 
a ·substantial connict between the testimony of Sumiko Yokoo and t-hat of the 
three' acc'll'3ed. 
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,, It is well settled that the testimony of a single witness ia insuf
ficient to convict for perjury with.:>ut corroboration by other testimony 
or by circumstances which ma:, be shown by evidence tending to prove the 
falsity (MCM 1928, par 149j, p 175; Hammer v. u. s., 271 U.S.: 620, 70 Iew 
Ed 1118 (1920); Jl.t..§.• v. !Q.Q£, 14 Pet. 430, 10 Law Ed 527 (1840)). 

' In Hammer v. ~- (op cit) the United States Supreme Court stated 
the general rule as follows a 

"The general rule in prosecution for perjury is that the 
uncorroborated oath of one witne~s is not enough to establish 
the falsity of tqe tes,timoey o! the accused set forth in the 
indictment as perJury. The· application of this rule in Federal 
and State courts is well nigh univerS"al (citing cases). The 
rule has long prevailed and no enactment in derogation of ·it 
has come to. our attention." · 

. If Sumiko Yoko6's testimony were .in fact uncorroborated we would, of 
course, be compelled to hold this recard ..legally insufficient on the ground 
that the falsity of the alleged testimony has not been established in ac
cordance with the foregoing rule. 

But in the instant case the tes~imony of Sumiko Yokoo, which ·ia con.;. 
tradictor;y to the testimony of each of the three accused in that she . 
testified that Coleman was with her in Fukuoka at the very time that each 
of the three accused stated · Coleman was at the Enlisted !Cen 's Club, · is 
corroborated by the testimony of the other two Japanese who saw Coleman 
in hei' presence at 2Q30 hours and 11past seven o'clock" respectiv~ly. 

As to accused Raymond only the cOl.U"t was also warranted in consider
ing as evidence of falsity his admission that he may have been absent from 
the post !rom 1245 hours to 2100 hours on :14 August· 1946•.· 

It may be argued that as to accused Thoma., the ~vidence of falsity u . 
not compelJ.ing since the only inference which may be drawn, .from hu testi
mony is that ;,ome ~between~~ .§.!lg 2100 hours he carried on a 
conversation with Coleman at the .Enlisted Men's Club for scmething less 
than a minute. Although he fixed the time positively with relation to a 
news broadcast, it does not follow that he might not have talked to Cole
man very shortly prior to 2100 hours. Since Sumiko Yokoo testified that 
Coleman left her ~ 2100 hours, the testimony might be reconciled with 
that of Thomas provided she were mistaken ,as to the exact time or Coleman's 
de:parture or provided the distance between the scene or the assault and the 
Enliated llen 's Club were relatively short. 
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It ·is to be noted that there is no competent evidence in the record 
to show how far the scene or the alleged assault in Fukuoka is from the 
1942d Engineer Utilities Company Enlisted 1'.en 1s Club. In his closing 
argument the trial judge advocate referred to this distance as about eight 
or nine miles (R 40). 

The court was warranted in taking judicial notice of the location or 
the 1942d Engineer Utilities Com?:1-ny's station and' or the location or 
.Fukuoka (MCM 1928, par 125, pp 134-135) and was thus warranted in consider
ing the possibility of reconciling Thomas' testimoey with that of the 

·Japanese witnesses within the tolerance of normal error in the estimation 
of time. It is apparent that ~he court concluded that the accused's st~te
ments could not be reconciled with that of Sumiko Yokoo. 

The possibility that Sumiko Yokoo may have been mistaken as to time, : 
involves a controverted question of fact lfflich goes to the credibility of 
the witnesses and the weight of the evidence •. 

The resolution of such question rests with the court and with the 
reviewing authority and .not with the Board of Review. " 

"Except where the President is the reviewing or confirm-
ing authority, it is not the i'unctio:u of the board of review or 
the J~ge Advocate General, in passing upon the legal sufficiency 
of a record under A.W. so½, to weigh evid~nce, judge of the 
credibility of witnesses, or determine controverted questions 
of. fact. In such cases the law gives· to the court-martial· ~d 
the reviewing authority exclusively this function of -.eighilig. 
evidence and determining what facts are proved thereby; there-

•fore, if the record of trial contains any evidence which, if 
true, is sufficient to support the findings of guilty, the 
boa.rd o:r review and the Judge Advocate General are not permit-
ted by law, far the purpose of .finding the record not. legally 
sufficient to support the findings, to consider as established 
such .facts a!I are inconsistent with the findings even though there 
be .uncontradicted evidence of such .facts" (C?.~ 152797, ci.ted in llCM 
1928, Appendix 1, p 216}. 

Accordingly we are or the opinion that there was sufficient evidence 
in the record to warrant the court in finding that the alleged testimoey 
of each accused was false. 

s. There remains for consideration whether the evidence establishes 
sufficiently that the .false testimony oi the three accused. 11'8.8 wi).lfully 
and corruptly given. 

As to Accused Ramonda 

lO 
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' As indicated above accused Raymond admitted that he may have been 
absent from the base from 1215 hours to 2100 hours on 14 August when 
confronted with the pass register of his organization for that date. 
·Thereafter he again insisted that he 1IU with. Colemen at the club .from 
1930 hours to 2000 hours. 

Had Raymond not admitted that he might have been absent .from his 
base durine the entire period whe·n, accordini;; to his testimony, .Coleman 
and he were both present at the club, the court might have been justi
fied in believinb that Raymond's postive testimony as to Coleman's 
whereabouts was the result of honest eITor or mistake. But after the 
possibility of such eITor was pointed out to him a.nd admitted by Mm 
r.is subsequent w:iqualif'ied insistence upon the truth of the alibi to 
1,-hich he had previously testified, is compelling evidence that his 
false teetimony was willfully and corruptly given. He reaffirmed the 
truth of a state o£ fact although the record clearly.shcms that he 
could not have had probable cause :.or believing these ;facts to be true. 

It is well settled that a witness 11'.~;; commit perjury by testify..; 
ing that he knows a tMng to be true when in fact he is not sure about 
it (JI.CM 1928, par 149.L p 174; Wharton's Crim Law, 12th Ed, Sec 1512, · 
p 1789 and cases cited therein). . · 

As to Accused Thomas and Randolph: 

The record proof that the alleged false statements of accused 
Thomas and Randolph were willfully and corruptly giv~n is not in our 
opinion, compelling. · 

'l'he only competent proof that the:!r. :false testimony as to Cole-
. ma.n's whereabouts between 2030 hours and 2100 hours on 14 August 1946 

1f8.S not the result of an honest·., · and perhaps natural mistake but was 
given corruptly and id.th knowledge of its falaity, ].ies in llhatever 
in!'erence may be drawn that their te.stimoey was, as to details of 
time untrue and pertained in that respect to matters within their 
knowledge. i~vertheless, in the absence of prejudicial error, a con
viction based on such inference is sustainable (CM 190628, Coleman. l 
BR 215). 'When falsity is· proved, tb! burden is on the a-ccused to sqowr 
that it arose from surprise, inadvertence, or mistake and not from cor
r-.ipt motive (State v. Chamberlain, ,30 Vermont 554, cited in Wharton, 
op cit, Sec 15861 p 1840). · 
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In our opinion the evidence introduced by the prosecution was suf
ficient to establish a prima facie case against each accused, which was 
not rebutted in :JifY way by the defense. 

• In this connection the rule expressed by the United States Supreme -
Court in Agnew v. Jh..-2• (165 U .s. 36, 41 L Ed 624) a~pears to be appltcable. 

11But when a prima. facie case has been made out, 
as conviction follows unless it is rebutted, the neces
sity of adducing evidencA then devolved upon the accused.• 

It is both reasonable and just to require the accused to go forward 
with proof of !'acts of which they alone may have knowledge and which may 
serve to exculpate them .fran responsibility. In apposition, no injustice 
is innicted if' they refuse ar fail to accept such challenge and fail to 
introduce explanatory evidence in the face of proof of their inculpatory 
conduct (CM 262042, .f,epper, 5 BR (ETO) 125, 139). 

Accordingly, we are of the opinion that the record of trial establishes 
sufficiently that the false testimony of the accused was rllltolly and cor-
ruptly given. · 

9. For the res.sons stated, the Board of Review holds the record of 
trial leially sufficient to support the findmgs of guilty and the sentence 
as to each accused. · 

______on_l_·-._______, ~udge Advoc~te 

~ · , Judge Advocate· 

__re;;.__~-· -;pJ:iz..,..____ 111o1-~~---=-___ __~_t4 
Judge Advocat,e 

JAGH - CM 3~72 l..9t Ind 
~, :...: . ·,. 

WD, JAGO, Board of Review #l L :-i JUN 1947 
TOa The Judge Advocate Gemral 

For his infcrmation. 

-~tl'. -&/ 
WALDEMAR A.. ~OLF'~ ... . 'Major, JAGD 

Actg. Chairman, Be.rd o! !l.evi,Q,r #1

----=111:· 
__ _:.:.:.---·· 
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UR DEPARI'MENr 
In the Ot.tice at The Ju:ige Advocate General 

Washington, D. c. 

JJ.OH - CM J20JC17 
31 JUL '.?.17 

UNITED STATES ) CA.MP CAMPBELL 
) . 

v. 

Captain RICHARD C. ROOOOON 
(0-1794993), Infantry 

) 
) 
) 
) 

Trial by G.C.M., convened at 
Camp Campbell, Kentucky, 19 

·February 1947. Dismissal 

OPINION of the BOARD CF REVIEW 
HorrE&STEIN, SOLF, and SHITH, Judge Advocates 

l. The board of Review bas examined the record of trial in the case 
o.t the officer ~d above ·and submits this, its opinion, to The Judge 
J.dvocate General. 

2. The accused 1111.s tried upon th:I following Charge and Specifica-
tiO!ll . 

CHARGEa Violatia:i of the 85th Article or War. 

Speoi.tication: In that CAPrA.IN RICHARD C. ROOINSON, Headquarters 
Company, 3d Infantry Dh~ia:i was, at Camp Campbell Kentucky, 
on or about .31 January 1947, found drunk while on duty as 
Officer or the Day, Camp Campbell:, Kentucky. 

Ha pleaded not guilty to, and was found guilty ot, the Charge and its Spec-
1.ticaticri. No· evidence or previous convictions was introduced. He was 
sentenced to be reprimanded and to forfeit one hundred and fifty ($150) 
dollars of his pay. The reviewing authority approved the sentence and 
ordered it to be carried into execution. The result or trial was published 
in Gemral Court~i&l Orders No. 19, Headquarters Camp Campbell, Kentucky, 
Z, February 1947. Thereafter, by General Court-&.rtial Or-ders No. 22, Head
quarters Camp Campbell, Kentucky, dated 28 March 1947, the action or the 
rerlewing authority was revoked as being null and void beoause the mandatory 
eentence to dismissal provided by A.rticle o.t War 85 wa.s not adjudged. The 
renewing authority returned tm record of trial to the court for proceeding 
in rertsion with instructions to revoke its previous void sentence and to 
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adjoo.ge an appropriate one, ai the grounds that a sentence to dismissal 
is mandatory upon conviction or a violaticn or .lrticle of war 85 where 
the o!.f'ense was committed in time or war. Thereupon, on l April 1947 
the court reconvened, revoked its previous sentence and sentenced the 
accused to be di!ldssed the service. The reviewing authority approved 
tla sentence, recommended that clemency be granted in this case, and 
.fcrnrded the record o.f trial .for actiai under Article o.f War 48. 

3. The evidence .for the prosecution is summarized as !ollcnrs 1 

The accused was detailed to duty as Officer o! the Day at Camp Camp
bell, Kentucky, on 31 Ja1uary 1947 (R lOJ Pros Ex 1) • 

.Maj or Charle• s. Finch, Provoet Marshal, Camp Campbell, Kentucky, 
testified that at 1630 hours en 31 January 1947, accused reported to him 
and assumed his duties as Officer or the Day (R ,10-ll). At that time the 
accused did not. appear to be intoxicated (R 16). He further testified, 
without objection by the defense, that shortly a!'ter 2015 hom-s a Ser
geant Bandeen reported to him that a quarter..Jtcn vehicle occupied by the 
accused .failed to make a stop at a stop sign and that Bandeen chased the 
accused's vehicle at 60 miles per hour. Bandeen wo repoa:ted to the wit
ness that the accused appeared to be drunk. Thereafter be received a 
report that the accused ns in Service Club llo. 21 whereupon the witness 
11'8nt to the club where he !ound the accused (R ll). He took the accused 
into the witness's car and drove to the guardhouse. When the accused 
entered the car, the Provost Marshal smelled liquor on his breath (R U). 
When they Nached the guardhouse, the Provost Marshal saw that the ac
cused appeared to be under the ini'luance or intoxicants. His hair pro
truded .frai 'tmder his cap, his cap was not on straight (R 12), and his 
eyes were glazed. Tbs accused spoke in a loud tone of voice, his aruiwers 
to questions were not quite positive, and his cODtinuity or thought did 
not. appear to be clear {R 17). The Prol'ost Marshal reacbsd the conclwsicn 
tllt.t tha accwsed was drunk and n<*. in a proper condition to perform his 

. duties as 0.fticer of the Da7. The Provost Marshal thereupon relieved the 
accused as Officer ot the Day, took .from bill his gun and belt, and took 

.him to the State Line Prcr,oet Marshal's 0.f.tice (R 12). The matter 1fa8 
reported to the Chief or star.t. Acting upon directicn of the Chief of 
Stat.! the PrO'foet Marshal took the accused to tbs station hospital at 
about 2300 hOUE's fer the purpose of havin~ a blood alcohol test made, and 
be left the accused at the hospital. (R 12). .lt the hospital a blood sample 
na taken tran the accused by Lieutenant Margaret Hogan (R 18). In the 
opinion of Lieutenant Hogan the accused was not drunk (R 18). She noticed 
no impairment of hie speech, but did not.ice the odor of liqucr <11 his bNath 
{R 18). .uter taking the blood sample, Lieutenant Hogan delivered it to 
the ward boy (R 19). 

2 
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A. blood alcohol teet wa., made !rom the ee.mple and the results recorded 
upon a Miscellaneous Form No. 8-81, which form wa., signed by Major Russell 
s. Jones, Medical Corps (R 20-,.21). Major Jones identified the· Form 8-81 
which was a request by Captain McClain for blood alcohol test of a sample 
of blood from tm accused and on which the results o! the test appeared. 
When a blood a.ample is taken at the hospital, the sample is submitted to 
the laboratory and a Farm 8-81 is attached to the tube conta:ining the 
specimen, far purposes of identification. These specim3ns are placed in 
a refrigerator wmre tmy are kept until the test is actually made. While 
it ia possible that specimens and identifying papers might become mixed, 
it is not probable {R 21). 

Existing hospital regulations require that blood tests be made by a 
rredical of.ricer, by a nurse under the supervision o! a medical cofficer, 
or by a competent technician designated by a mdical officer. The respon
sibility for the accuracy of th9 report rests on the nedical officer {R 26). 
The docunent :indicated a blood alcohol concentration o.r 1.55 miligrams per 
cubic centimeter {R 20-21; Pros Ex 2). 

Major Jones, having been qualified as an expert and having testified 
that he was the head of th9 Laboratory Service at the Station Hospital, Camp 
Campbell, Kentucky, explained the physiological action of. alcohol within 
the hwnan body {R 22). He also discussed the relationship or the alcoholic 
content of the blood to intoxication, stating that the consumption o! 30 
cubic centimeters of grain alcohol, or two bottles of 3.2 beer, or two 
mixed drinks, produced a stage of :intoxication :in which a pers,on is bouyant, 
more agreeable, and forgets his worries. This he designated u the social 
stage. He stated tl:at a normal person in this stage exhibits .5 miligrams 
of alcohol per cubic centimeter of blood. He stated that a consumptia1 of 
80 cubic centimeters or grain alcohol, or 7 bottles of beer, ar a:ie-hal! 
pint o! 100 proof whiakey produces effects which are not def:initely marked, 
and is known as tm pre-intaxication stage. Blood alcohol in this stage 
ranges from .6 to l miligrams per cubic centimeter. Consumption o! 150 
cubic centimeters of grain alcohol, or 13 bottles o! beer, or one pint of 
100 proof whiskey is th! stage of intoxicaticn, and in this stage blood 
alcohol content will r~ from 1.5 miligrams per cubic centimeter up until 
o;ie reaches the comatose stage (R 23). A person having a blood alcohol 
count of 1.5 miligra.rns per cubic centimater is def:initely drunk (R 23). 

Ch f!xam1nation by the court, Major Jones testified that some persons 
with a blood alcohol ccncentration of 1.5 miligrams per cubic centimeter 
may be able to walk nll and appear to be normal, but that when such per
sons are given certain neurological tests it is usually found that their 
judgment and ability to think clearly is impaired (R 27). 

4. Tm evidence far the defense is smmnarized as follows t 
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.. 
Ch the night of 31 January 194?, a!'ter duty hours, a nwnber o! of

ficers gathered in the quarters ot Captain Harold o. Clode in the bachelor 
ofticers' quarters (R 30). The accused was iresent in Captain Clode 1s 
quarters far about halt an hour. While there the accused had two drinks 
of whiskey and coca cola (R 30). Captain Clode 11'88 tmable to notice any 
indications that the accused had been drinking .t'rom his actions (R 30). 
First Lieutenant llichael J. Dill wu present in Ca¢ain Clode 's quarters 
and observed the accused theN .t'rom about. 1900 to 1930 hours (R 34). 
lie observed the accused take a drink of coca cola and whiskey (R 35). In 
his opinion the accused was not drunk and did not in any wa:r indicate that 
he had been drfok1ng... The accused ordinarily speaks in a voice lower than 
the aYerage pa_rsai (R 35). 

en the night of 31 January th• accused C&D1t to the attentie11 o! Master 
Sergeant Wilbur E. Bande•n• Sergeant Bandeen, while dri'fing a vehicle on 
the poet, observed a jeep fail to stop for a stop sign. He was tmable to 
stop it because of its speed, and .followed it to the post stockade (R 31). 
When he got to the stockade, tba accused came out of the stockade and talked 
to him (R 31). A.t that. ti.ms the accused's cap was not straight, a little 
of his hair was sticking' out from under his cap, and be wallced a little 
unsure as he came down the steps. The sergeant was unable to give an opin
im as to the accused's sobriety (R 32-;3)• 

Lieutenant John Andrews ns Officer of the Guard on the night of 31 
Jam.-.ry 194? and was present 1n the guardhouse bet1"8en 2030 and 2130 ho•Jrs 
when Major Finch, the Provost Marshal, relieved the accused ot his belt and 
gun (R 36). He heard the Provost Marshal charge the accused with p~ing 
d:nmk and heard the accused reply, •I am not, sir• (~ 36). He observed 
the accused tar a period ot about eight minutes (R 37). He did not smell 
liqutr on the r:cc:useci's breath at that ti.ma, but bad smelled it ea.,·Uer 1n 
the tour (R 36). HI noticed no indication' about the accused that he was 
drunk (R 36). 

Lieutenant Hogan wu recalled u a ntness fer the defense. Sha 
testi.fied., that 1n her opinicm, the accused -..a not drunk., when :,he took 
the blood spec1man. He did not seem impe.1.red mentally er physically., and 
the only indication that he might have been drtmk which she noticed was 
the odor ot liqucr (R 29) • 

The accused, having been adviHd ot bi.a r ·-.r;;hte as a witness., took 
the stand in hie own behalf. He testified the.t be had terved overse&..8 
1n the Pacific Theater With thl 37th Divisica tor Sl mc:aths, hav:ing be ,n 
overseas .t'rom May 1942 to September 1946. Dur~ his service overseas 
he served in New Guinea, Luzcc, Bougainvill•, Guadalcanal, Fiji Islands 
and ayte. HI received hie commission thro~h· o!.t'icers I canaidate school 
in the Fiji Ialandl cc 31 January 1943 (R 39). Pricr to entering upon 
active aemce in thl J,;ney hi ,erved ae an enliated ll8ll in the National 
Guard .trom 1~uat 1934 to October 1940 (R 40). 

4 
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5. The specification of too charge alleges that the· accused 1fa5 found 
drunk while on duty as Officer of the Day on or about 31 January 1947, in 
viole.tion of Article of War 85. 

Drtmkenness is described in the Y,an ual for Courts-~ial as "any 
intaxicati<m which is sufficient sensibly to impair the rational and full 
exercise of the nental and physical faculties" (YCY 1928, par 145., p 160). 

The elen:ents of proof a.s stated in the :Manual far Courts-!!artial ares 

"(a) That the accused was on a certain duty, as 
alleged, and {b) that he was found drunk on such duty" 
(MCM 1928, par 145., p 160). 

It is uncontradicted that the accused was duly detailed as Officer 
of the Day and that he entered upon his duties as such at 1630 hours en 
31 January 1947. 

The only substantial question iresented by the record is whether the 
competent evidence establishes., beyond a reasonable doubt., that the ac
cused was in fact drunk as alleged. 

With respect to this question there 'is a substantial: conflict in the 
evidence. The determination of this question requires a careful analysis 
of all too evidence. . 

Two officers testified as witnesses for the defense., that between 
1900 and 1930 hours on 31 Ja1uary., the accused drank two drinks of whiskey 
and ,sorrs coca cola., but that ll3 did not. apµaar to be intoxicated at that 
t:&e. 

Sergeant Bandeen., also a defense witness., testified that he observed 
the accused at the stockade on tll3 evening of 31 January 1947 (apparently 
shortly after 2000 hours). At that tine the accused's cap W'8.8 not. cm 
straight and ll3 walked "a little unsure• as he descended sons stepe. The 
witness was unable to give an opinion as to the accused 1s sobriety. 

Sometinl after 1815 hours., tl"e Provoet t.:arshal, found the accused at 
the Service Club and believed him to be drunk to the extent that he was 
incapable of performing his duties• He based his opinion on his observa
tion of accused's appearance., speech., and behavior. His eyes were glazed., 
his hair protruded from his cap, his cap was not on straight., and he de
tected the odor of alcohol on his breath. He also not.iced.that the acc~ed 
spoke in a loud tone of voice, his answers to questions were not. quite 

, positin; the continuity o! his thoughts was not clear. Consequently be 
relieved tl"e accused as Officer of the Day. 

s 
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., At about 2,300 hours tht Provost :Marshal took the accused to the 
ataticm hospital wbare a blood alcohol test was performed•. 

The result or this test showed ttat at that ti.Jne tht accused had a 
. blood alcohol concentration or 1.55 miligrams per cubic centimeter. Ac

carding to expert medical testimony a person having a blood alcohol count 
of 1.5 miligr8.IDI! per cubic centimeter is definitely drunk.· Although saoe 
per1cus my appear to b• n<rmal in spite of a blood alcohol cencentratiOD 
of 1.5 miligrama, their jlXigment and abil.1-ty to think clearly 1a impaired. 

Q:i the other band, the O!ficer of the Guard, who wu p-esent ..at the 
tin the accused wu relieved or his duties, testi!ied that he noticed 110 
indicatiCllS that thl accused WU drunk, although he h&d smelled alcohol 
Cll accused •s breath earlier in the tour., 

The nurse who took the blood. specimen upon which the blood alcohol 
test was baaed, testified that ah9 noticed no indications of drunkenness 
ca tha part ot t~ acct11Sed. · Neither bis :mental nor his physical faculties 
aw-ared to ba impaired, but sbl dotect;~d tba odor or alcohol al his breath. 

In view of the somnbat meager evidence of drunkenness, and the ccn... 
ruct ot the evidence, it is obvious that thll oourt relied hllavily 011 tbl 
report of the blood alcohol te1t and th• Hpert. medica1 testimony with 
respect thereto. · • 

The defense objected vigorously to the introductiOD of the report, 
apparently cm the grounds tblt no evidence ha.d been introduced as to the 
actual processing ot the sample tram the time it wu placed in the 
retrigeratar until it was analyzed. It was 0011tended that the blood 
1ample wu improperly identi!ied and that t.hlre was no direct proof that -
tbl blood sample which wu analysed and which wu the aubjeot or the re• I'." 

pert of analysis introduced into evidence ns in fact the blood taken 
from thl accused. (See Defense Brief). In effect the ~tense 's objeo... 
ticm na tbat it wu not shon tbat the regular routine of procesdng 
blood 1amplea had been falloaed, and that the entries ccntained 1n the 
report were not -.de :ln the regular course of busineH •. . 

Tbe evidence with respect to the blood teat. ehon that Lieutenant 
Hogan took tr0111 the accused a 1ample of blood and deliYered the test tube 
ca:rtailwlg tbl blood to the ward boy. Tl» prooedure in e.tfeot at tbl 
hoepital requires that a Form 8-81 bearing the- patient 1a name be att&cbed 
to •ach sample submitted far ana.lyail • There ii no direct testimcmy as 
to what then happened to the sample, but Majer Jmu, trua Chief of the 
I&boratcr:, Ser-tic. at the 1tatiCll hoepita1, who 111.gned the uhibit and 
identified it at the trial, testified tbat the establilhed -prooedure of 
the hospital is that the ward boy would put the sample in a retr~atcr 
!rem which tbl laborat<r7 teclmician would take the auiple with the fora 
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attached. Majer Jones further testified that under existing regulations, 
the tes~ should be made by a medical officer, a nurse.under the super
vision of medical officer, or by another competent person, in which event 
the medical officer is respoo.sible for tls test. The results cf the · 
analysis is then entered on the form by the perscn who ma.de it. It is 
then signed by tt.J Chief of the Laboratory Service. He testified tl-.at 
his signatu-e on the farm was affixed because he knew that the blood 
sample wa.3 processed through regular channels_ and that the report was 
authentic. 

Since the analysis was made in a regularly establisl'v:ld Arley Medical 
installation tmder the regularly establisb3d procedure, accuracy nay be 
presumed in the processing of laboratcry samples because of the presump
tion of regularity in the conduct cf governmental &!fairs. Accordingly 
we are of the opinion that the grounes upon Which the defense's objection 
to the. admissibility of the docunent was made were not tenable. 

,.It is to be noted, however, that Major Jones did not state that he 
made the analysis ar ti-at it was made under his immediate supervision. 
It is obvious, moreover,· that the analysis was m.de by a technician ar 

. otrer persm in the laborator!", whose identity was not disclosed. The 
failure to introduce the testimony of the person who actually made the 
analysis was not axpl&i.ned. 

, Thus it ia obvious that the repcrt of the blood alcohol test was 
hearsay- and that the matters contained therein 118119 not based on the per
saial lmowledge of the witness who authenticated and ida1tit1ed the .docu-
ment (CM 23680?, ShortlY• 23 BR lJ5, 137) • · 

There remains far coosideration whether the report of the blood 
alcohol test was properly admitted under an except.ion of the hearsay 
rule. 

We must first determine wbetl:ar ·the exhibit "WU admiasible as an 
c!ficial -.rit ing. · 

The Manual fer Courts-1'..artial prOTides 1 

•.An official atateJMnt in writing (whether in a . 
regular series of records, or a report, or a certificate) 
is admias0ible when the officer or other persai ma.king it 
had the .dut.y to lmow the matter so stated and to record 
itJ that is, where an official dut.y exists to lmow and to 
nake one er mare records -of certain facts and events, eac.h 
sueh record, * * * is competent (i.e., prima facie) evidence 
of such tacts and events., without calling to the stand the 
o!!icer or other person who mde it. Far instance, the 
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originals of· an * * * ph,ysical examination paper, * * * 
are competent evidence of the facts recited in them, ll-
ce as to entries obviousl not based on rsonal kncnrl-
~ * * *" (!tCM 1928., par ll7A, p 121 (Underscoring 
IUpplied)e 

Records of' Army field hospitals ban been held to be admissible in 
e"fidence as official writings because of' the trustworthiness o! records 
made by Govem.m9.nt officials in tm course of' duty., who had no motive t_o 
record anything but the truth (u.s. vs. Wescoat., 49 Fed (2d) 193 (c.c.A. 
4, W. Va))• 

Similarly., a certified copy or the record or a state cb:lmist for 
th9 purpose of proving the alcoholic content of certain liquors has been . 
held to bj) admissible as an official writing (State vs. Torello, 103 Conn. 
54). 

In the instant case it is apparent that tba entry on the report was 
not. based on the perscnal Jcno,rledge of the repcrting officer., but rather, 
that it was baaed upcxi informtion the reporting officer., having a duty 
to ascertain the facts, had obtained froa other sources which did reflect 
first hand knoirledge of the matters contained in the report. 

In CM 320957, Boooe, wherein a questicxi as to the admissibility of a 
morning report which was ma~ by an officer who did not have perscnal ' 
kn01rledge of the repcrted .f'act was ccxisidered., . it ,ra.s stateda 

"The Manual, * * * as nll as the commcxi law., re-
. quires only that an of'!ici.al reccrd., to be admissible . 
in evidence be based on personal knowledge and that the 
public official ·making the entry have a duty to determine 
the facts reccrded and. to enter them in a public document,. 
There ia no requirement tha.t ,the per~cn by whom the entry 
is actually made ha.ve himselt personal knowledge ot the 
tacts recorded., it beine suUioient that he had the dut:y 
to ascertain such .f'acts through the personal kn01rledge or 
his subordinates or in!crmants. It is in this manner that 
h18 entry ls based a, personal kn011rledge, the observatia,s 
o! his· agents in the matter being legall,7 attributable to 
him. ***The registrar ·or vital statistics who enters the 

. tact of John Doe •s birth in bis record book obrlously has no 
personal knarledge ot John. Doe ts . birth. The entry., however, 
is based ca personal ~csledge, tcr the attending physician 
or parent troa whom tm· ngiatrar deri'Yes. his information 
has been a witness to the even,t. and :Sta result." 

Tm Beard held _that the. ~1ng· repcrt in questicxi was properl,7 admit-
te.d in .evidence. . · • · . · · · . . ·· · 

·s. 
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By analogy to the ~ case we are or the opinion that the report, 
of the blood alcohol test was properly admitted into evidence as an of
ticia.l ll'l'it~. 

Even if it nre decided that a report or a blood alcohol analysis 
is not an official writing., it ll'Ould still be admissible., for whatever 
it is worth., as an entry made :In the regular course ot business mder the 
provisions oi' too Federal Shop Book Rule (23 u.s.c. 695). 

This statute providesa 

"In any court of the United States and in any court 
established by A.ct or Congress., any writing or record., 
whetMr in the form of an entry in a book or otherwise., 
me.de as a nemarandum or record of any act., transaction., 
occurrence., or event., shall be admissible in evidence ot 
said act., transaction., occurrence, or event., if it shall 
appear that it was made in the regular course ot such 
business, and that it was tm regular course of sueh 
business to make such memorandum or record at the tim9 
of such act., transactioo.., occurrence., or ewnt., or with-
in a reasCllable time thereafter. .111 other circumstances 
of the making of such writing or record, including lack 
or personal knowledge by tl::e entrant or lll!lk:er., may be 
shown to at!ect its weight., but they shall not affect its 
admissibility-. The term 'business' shall include business., 
:i;rofession., occupation, and c&lling of every kind.• 

Thia stat~e is applicable to cases tried by- courts-oartial mder the 
provi.sioos of paragraph lll, Manual for Courts-Martial 1928., page 109 ll'hich 
provides a 

11So rar as not otherwise prescribed in this manual 
or by Act of Congress., the. rules of evidence ganerally 
recognized 1n the trial ot criminal cases in tha district 
courts or the tbited States will be applied by courts
martial. • 

In applfing the Federal Shop Book Rule hospital records made in the 
regular course of business by persons unconnected nth the litigatim 
bave been held to be admissible notwithstanding tmt the records contained 
soma hearsay statements (Tucker vs. Le01r 1s Theater & Realty Corporatiai 
(CCA., NY, 1945) 149 Fed (2d) 677; New York Lite Ins Co vs. Taylor, 147 
Fed (2d) 297; Norwood vs. Great !Ioorican Inde1111itY Co, 146 Fed (2d) 797) 
wherein a report of autopsy was involved. In Reed vs. Order of United 
CQ11lllJ9rical Travelers of ,l.Iierica. 1.23 Fed (2d) 252, a hospital record of 
tm at.tending doctor •s diagnosis ot a patient 1s conditicn wu held admis
sible. 
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It. is readily apparent from the reccrd that the analysis of the ac
cuaed •s b_lood WM made in the regular co-arae of business at the Station 
Hospital at Camp Campbell, by persons Ybo bad no interest er connection 
nth the case. In view of the Federal Shop Book Rule and the foregoing 
authorities we are of the opinion that the repar-t ns properly admitted 
into endence. • 

In our opinion the report showing accw,ed 11 blood alcohol concentra
tion to be 1.55 coupled nth its ,interpretaticn by an expert medical 'Wit
ness and the testincny of the PrOYoat Ka,ranil., as to accused's drunlcanness, 
are sut!icient to establish beyaid a reaaanable doubt that tba accused wu 
intoxicated to the extent tl:at tba rational and tull enrcille of his •ntal 
and physical facu1ties -was eensibly impaired. 

6. Seriou., error was committed by tbs court in permitting the Provost 
Marshal to testify as to hearsay reports mde to hill by Sera-at Bandeen . 
and others, as to accuaed's drlm.lcanness and as to hia violatim of post 
tra!!ic regulations. The defense, howenr, cured the. mar by introducing 
Sergeant Bandeen 's testimoay Yhich aubstantially corrobcrated the incom
petent hearsay evidence offered b7 the Foeeoutim. 

7. .u noted ab°" the court sentenced the accused to be repr1mended 
and to tcrfeit $50 of his pay. The reTining authority- returned the re
cord of trial to the court fer ap:i;ropriate correctbe action 1.n new ot 
the court'• failure to ~djudge dillmiasal which is aandatcr7 upcn a con
Tictim of the o!tenH alleged. 

In ir oceedings in revision th6 court reTobd its pre'Yi.OlJS Hntence 
and sentenced the accused to dismissal. 

Article of War 85, in prtµient part :i;rovides 1 . 

•Any- ofticer Yho 1a found drunk on dut7 shall, it 
tbB of.tens• be camnitted 1.n tinE of Yar, be diamisaed 
trom the serrlce and au.tier aueb other pmdsbmlnt aa a 
court-martial may direct, * * *•• 
The power ot a rnienng authcrit7 to return a reccrd ot trial tor 

recon.sideratiQn ot a sentence less than tbl mandatory sentence fixed b7 
laY is recognised 1.n Article of War 40, which prorldes in pertinent part.a 

•* * * No aut.hal"ity shall return a reccrd ot trial 
to any court-martial for recomideraticn of-" 

* *· * •(d) Tm sentence criginally imposed, with a nn to 
increasing its sewrity, unless such i,entence 1a less than 
tbl mandator7 sentence fixed b7 law for the ortenae er of
fenses upon Yhich a conrlcticm has been bad.• 
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. 
Accor-dingly, the action of the reviewing authority in returni.Dg t.he 

record or trial far reconsideration ot tl'e sentence was proper (CM 225639, 
Raymond, l4 BR 3ll, 3l4J CM 314994, Yowerx). . 

8. Tha accused is 31 years or age, married and the father of one 
child. War Department records shO'lf that le is a high school graduate. 
His civilian occupation was that of a nickel plate inspector. He enlisted 
in the Ohio National Guard 1n A:ugust 1934 and was inducted into Federal 
service on 15 October 19401 with the 37th Infantry Division. He attended 
an officers candidate school in the Fiji Islands and was appointed a sec
ond lieutenant, Infantry, ~ of the United States, on 31 Jsiuary 1943. 
He was promoted to the rank or first lieutenant on 10 February 1944 and 
to ca¢ain on 22 July 1946. From 26 February 1943 until 17 :March 1945 
he was assjgned to the l2.9th Infantry, 37th Infantry Division and was 
engaged in combat for 14· ma:itbs. On +5 February 1945 recwsification 
i:roceedings nre initiated ,agaimt him. These ,i:roceedings were terminated 
on· 21,July 1945, and th& accused was reassigned to Headquarters Philippine 
Base Section. His Officers Qualitication Card; WD A.GO Form 66-l, shows 
that his e.tticiency rati~s vary from satisfactory to superior. He is 
aut.horized to wear the Combat Infantryman I s Badge, the .lmsrican Defense 
Service Ribbon, the Adatio,..c>acitic Thaater Ribbon rlth Bronze Ser"fice 
Stars for the North Solomons Campaign, the Philippine Liberation Ribbon, 
the American Theater Ribbon, and the World War II Victory Ribbon. · 

9. There is attached to the record of trial a recoimmndation for 
clemency dated 2 Apr-il 1947, signed by six of the eight members of the 
court wherein it is stated in. parts 

"•• While tm evidence at the time or trial estab
lished the guilt of the accused within the meaning of 
Article of War 85, it did not indicate that the accused 
ns grossly drunk, and the court did not feel in the 
original hearing that the otfense as proved justitied 
a sentence of dismissal. 

"b• l.t the time of the arigil'lal haaring the court 
acted under the belief that the offense was not. commit
ted in time of !&r and that dismissal was not mandatory." 

10. The court was legally constitut.ed and had jurisdiction o! the 
perscn and the offense. No errors injuriously affecting the substantial 
rights of the accusea were committed during the trial. In the opinion 
or the Board of Review the record o! trial is legally sufficient to sup
port the i'indings of guilty and the sentence and to warrant confirmation 
thereof. Dismissal is J1BI1datory upon a conviction of a violation of 
!rticle of War 85 where the offense is committed in ti.Im, of war. 

Judge Ad-vocate 

Judge Advocate 

Judge J.dvocate 
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JAGH - CM 320307 ht Ind 

WD, J!GO, Washington 25, D. C. i\uG 181947 
TOa The Secretar7 of War 

1. Pursuant to Executive Crder No. 9550, dated 2' Va;,' 1945, there 
are transmitted hernith tar yoill' action the record o! trial and the opin
ion o! the Board ot Review 1n the case o! Captain Richard· c. Robinaoa 
(0-179499)), Infantry. 

2. Upa:i trial by general com-t-martial thia o!ticer waa found guilty 
of being drunk en dut7 in rlolaticn o! Artie:& of War 85. No ertdence ot 
p:eTi.oWI convictiona was introduced. ii, wu sentenced. to be rei:rillland.N 
ancl to fcrfeit me hundred and fift7 ($150) dolls.re of his pay. The rev-ia .... 
ing authority a~oved the sentence and crdered it into executicn. There
after the reviewing aitharit:r returned the record of trial to the court fer 
iroceeding in reruion with instructi011s to re"foke ita irevious void sentence 
aid to adjudge an approJriate cne, on the ground.a that a sentence to dia:mis-
1al is mandatory- upa:i con.viction ot a 'Yiolation ot lrtiele ot War 85 where 
the offense was. ccamitted in time of war. Tbereupca, the cOlJl"t reconffned, 
revoked its pr.-evio~ sentence and sentenced the accmei to be dusmis1ed the 
service. The reviewing aut.hcrit;r approved the sell'tence, rec0111111ndad that 
olaimncy be granted, and !onrarded the record of trial far aet1cn under 
Article of War 48 • · 

:3. .l eullll!Br;r or the evidence may be found in the accompanying opin
iCll of tb9 ioard of Revie-... The Board ia of the opinim that the recortl 
or trial i1 lega~ su!ticient to euppcrt thl findings of guilt,- and the 
sentence, and to warrant cocfirmation of the sentence. I concur in that 
opinion. · 

The accused. was propsrly detailed as officer ot the dq at Camp Camp
bell, Itatuclq, and mtered upon h1a duties as auch at 1630 hours 011 31 
January 1947. Between 1900 and 19.30 houri Cll t.bat day be drank •om 
wh18lce7 in the Cc:mpanJ' of two other officer1. A.ft.er 1815 hours be was 
~ound by the Pro'Tost llar1hal to .be drunk and the Provoet Yar1bal relle"f8d 
bi.au of!icer of the day. An anal.7111.a of the blood 1ample tabn from ac
cused at 2300 hours • mod that he bad a blood alcohol concentration o! 
1.55 ailigra• o! alcohol per cubic cent.1-ter. 1 118dical officer who was 

~ qualified as an expert testified that an indi'Tidual with a blood alcohol 
concentration of 1.5 is definitely drunk, at leut to the extent that his 
judgwmt and abilit7 to think cl.earl,- a 1-p&ired. 

' Considerable ,edclence waa introduced b7 the defense 'ilhich tended to 
.shes that the accmed did not appear to be notiee&bl,- drunk. 
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4. The accused is 31 ye~s of age, married, and the father of aie 
child. War Department recOl"ds show thi.t he had 51 months of overseu 
service, in the Pacific, l4 of which were in cOJli:lat as a platoon leader 
and company executhe in the 129th Infantry, 3?th Infantry Divisiai. 

5. There is attached to the record of trial a recommendation fur· 
clemency dated 2 April 1947, signed by six of the eight en:bers of tbe 
courtwbere:in it is stated in part.a 

"2• This recommendation is nade !er the following 
reasons a 

•a. While the evidence at the ti.nB of trial 
'established the guilt of the accW1ed lfithln the meaning 
of Article o! War 85, it did not indicate that the ac
cused was grossly drunk, and the court did not feel in 
the original hearing that the o:t!ense as ·proved justi
fied a sentence of dismissal. 

"b. it the time of the ~inal hearing the 
court acted under the belief that the offense was not 
committed in tim of war and· that dismissal was not 
mandatory.• 

6. In view of all the circ't:Zn!tances in the case including the nature 
of t~ sentence originally imposed by the court, the accused's combat re
cord; the reconmsndation fer clemency by m1nnbers of the court and the 
reviewing authority, I recomnend that the sentence be ccntirned, but COll)oo, 

muted to a reprimand and forfeiture of $50 of accU.1ed's pay per month for 
three months, and that a.s thua commuted the sentence be carried into 
executicn. · 

7. Inclosed is a !crm of action designed to carry the above recca-. 
msndatiai ~to effect, should such recomnimdation meet with your api:roval. 

2 Incls 
l .:. Reccrd or trial 
2 - Form or actiai 

(G.G.r.o. 299, 27 Aug 19h7). 

THOMAS H. GREEN 
Majer General 
The Judge Advocate General 
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WAR DEPARTYM 
In the Office of The J\.dge AdTooate General 

(.32.3)Wa.ahington 25, D. c. 

JAGK • CY 320308 
4 JUr~ i947 

U N I T E D ~ T A T E S ) F'O UiiTH ~IR ?'ORCE 
) 

v. ) Triai by G.C.M., oon..-ened at H&miltoA 
) Field, California, 16,17,18,19 Deoember,

Firat Lieutenant ROY w. HARHA.CK ) 1946. Diam.saaI, total torteiturea, 
(0-1547319), Medical Adminiatra.tive) aild oontinement tor one (1) :,ear. 
Corp• ) 

---~-------------------------OPINION of the BO.ARD OF REVIFlr 
SILVERS, _:MoAFEE and ACKROYD, Judge Advooatea 

1. The Board of ReTiffll' baa examined the record of trial in the oue ot 
tha officer named above and submit• thia, ita opiili.on, to 7he J\.dg• .A.d.Tooate 
General. 

2. The aoowied waa tried upon the following charge• and apeoitioaticma i 

CHARGE Ia Violation of th~ 93rd Artiole ot War. 

Speoifioation1 In that Firat Lieute:cut Roy W. Harnaok:, ~signed 
401,t Bue Unit, Hamilton Field, California, did, at Ie&.rDa, 
Utah, between 28 April 1946 and 4 Ootober 1946, telonioual:, 
embeule by fraudulently converting to hill own uae money of 
the Talue of about $1,295.65, the property of the Poat Hoapit&l 
Fund, Kearns, utah, entruated to hill b7 the Comma.ndiJli Ottioer, 
Poat Hospital, Kearns, Utah. · · 

. . 
CHARGE Ila Violation of the _95th Article of War. 

Speoif'ioation la In that First I4eutenant Roy lr. Ba.rnaok, •••, 
being indebted to Master Sergeant Everett H. Shirclitt in the. 
sum ~t $177.82 for telephone bill which a.mount beoa11e payable 
on or about 11 September 1946, did, at Salt Lake Cit)', ·'Utah, 
from 11 September 1946 to 8 November li46, di1honorabl7 tail 
a.Id neglect to pay said debt. 

Specification 21 In that Firat Lieutenant Roy W. E&rnao~, •••• 
did, at Kearn.a, Utah, on or about 4 Ootober li46, :rith intent 
to deceive Captain Arthur c. Fritog, ott!oiall7 atate,to the 
ea.id Captain Arthur c. Fritog; that "I have liquidated all 
personal indebtedneaa in thia area or have made arran.ge:numta 
aatiafaotory to my oreditoraJ that I have mad• aettlement ot 
all publio tuma, ·property acoounta. ~ debt• due all agenoie1 
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a.nd iDBtrumentalities of the United States,• whioh atate-
ment waa known by the said Roy W. Harnaok to be untrue in that 
he had not pa.id his personal debts and ha.d not made settlement 
of public tunds for which he w~a responsible. 

ADDITIOaAL CHARGE Ia Violation of the 96th Article of Wa.r. 

Specifications In that lat Lt. Roy W. Harnack, •••• having been 
restricted to the limits of J.rm:y .Air Force Gr9und Tra.ining In
stallation. Kearns, utah. did, at Army Air Foroe Growid Traini~ 
Installation, Kearns. 'Utah, on or about 9 November 1946, brea.lc: 
his said restriction by going to Salt Lake City, Utah. 

ADDITIONAL CHARGE II1 Violation of the 94th Article ot War. 
(Finding of not guilty.) 

!peoifica.tion1 (Finding of not guilty). 

He pleaded not guilty to all charges and apeoifioa.tions. He was found not 
guilty of the Additional Charge II and its speoifioation but guilty of the· 
remaining charges and speoifioations. Bvidence of one previous oonviotion 
was introduced. Accused wa.s sentenced to be dismissed the servioe, to for
feit all pa.y and allowances due or to beoome due and to be oonfined at ha.rd 
labor at such place as the reviewing authority might direot tor two years. 
The reviewing authority approved the sentenoe, remitted one year of the con
finement imposed. designated the United States.Disciplinary Barracks, Camp 
MoQua.ide, California, or elsewhere aa the Secretary of War might direct, · 
as the place of' confinement, a.nd forwarded the record of trial for aotion 
under Article of War 48. 

~. For the prosecution 

Charge I and its Specification 

Paragraph 1, Special Orders No. 29, Army Air Forces Station Hospital, 
Kearns, Utah, dated 2 May 1946, confirmed aild ma.de of record the verbal 
order, of the Commanding Offioer, 28 April 1946, assigning the aoouaed as 
Custodian, Hospital FUnd, ·vioe Captain Shott. relieved. By agreement, a 
duly authenticated copy of this order wu reoeived in evidenoe as Prosecu
tion Exhibit l (R. 8). No audit appears to ha.ve been effected w~en Captain 
Shott transferred the fund to accused and the transfer wu aooomplished b~ 
some sort of mutual understanding between Captain Shott, the aoouaed and 
tho Continental National Bank and Trust Comp~ of Salt La.ke City, utah, 
whereby the bank accepted aocus ed as the nE!II' oustodian and he ueouted a 
certificate on the reverse of the bank statement as follow•• 

"Bank Balance 1302.97 
Deposits in Transit 49. 63 

TRUE BANK BA.LANCE $352.60 
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I certify that the amount of $352.60 is the true and aoourate 
bala.nce on deposit to the credit or the Hospital Fund. A.AF Overseas 
Replacement Depot, Kearn.a, Utah aa of 30 A.p:ril 1946. 

(•} Roy W. Harnaok 
ROY W. HARNACK 
lat Lt, MAC 
Custpdian• 

The certified true copy of the certificate as set out above we.a receiTitd in 
evidence by stipulation between the proseoution, accused and 'his counsel and 
was marked for identification Prosecution Exhibit 2 (R. 20). 

Captain Shott testified that the foregoing constituted all the assets 
of.the fund save possibly a small amount of cha.nge in the oa.sh drawer, •at 
least a dollar" {R. 13 ). 

First Lieutenant; James H. Lincoln, Air Corps, the Assistant Budget and 
Fiscal Officer at the AAF Grpund Training Installation, Kearns, Ute.h, stated 
that in Ootober 1946 he made an audit of the Hospital Fund, for the five 
months period from }.Iay to September 1946, inolusin. Lieutenant Lincoln 
identified and there was received in evidence by agreement certified copies 
of the b&nlc statements of the fund for the period stated (R. 20, Pros. Exa. 
3-7). As shown by the final statement the tund had been overdrawn in the 
amount of t217.35 a.a of 26 September 1946. The following records of the 
hospital fund were identified by Lieutenant Linooln, were received in evi-

~ denoe '8.lld withdrawn at the conclusion ot the trial I Cash Receipts Register 
(R. 27, Pros. Ex. 8), Cash Disbursements Register (R. 26, Pros. Ex. 9), 
General Ledger (R. 28, Pros. Ex. 10). Ma result of Lieutena.nt Lincoln's 
audit of the fund, and based on the total rece,ipts and expenditures, there 
existed a shortage or deficit in the f\md ot ~295.65 a.a ot 30 September 
1946 (R. 39). The -report ot audit wu received in evidence without objec
tion and wa.s identified as Prosecution Exhibit 12 (R. 18). This audit re
vealed nU111eroua irregular!ties in t~ handling of the fund. Ma~ cancelled 
cheoka were misai?lg from the records and there were found in the cash receipts 
boo]c: aeveral deposit slips' made out, in various amounts but the bank records 
revealed no corresponding deposit had &otually been made (R. 20,21,27). 
Lieutenant· Lincoln found that the daily receipts, u reflected by the caah 
receipts register, tallied with the total oaah receipts u shown in that 
regis'ter. He a.lso found that exoept tor a withdrairal of $100 ahown by the 
September bank sta.tement,tor whioh' ll,O o&J:1Celled oheolc wu found, the entriea 
in the disbursements register •oheoked" with the oanoelled cheoka (R. 26). 

- Captain David L. McJ.bee, Air Corps, the Assistant Budget and Fiscal 
Oi'ticer, Fourth Air Force, stated that on or about 31 October 1946 he 
audited the Hospital Fund, Kearns, Utah. He testified at length as to the 
ma.:cner in which he audited the records a.nd atated that there was a shortage 
in the fund of $1295.65 which represented "moneywhioh waa never deposited 
in the bank as ahOWll by the bank statements, which ahould have been, but 
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was never deposited• and inoluded a $100 withdrawal of which there was no 
reoord except the bank's debit. The shortage was detennined as followa1 

Balanoe in ba.nlc as of 30 April 1946 ; 352.60 
Total receipts, 1 by to 30 Sep {Pros. Ex. 8) 6224. 35 

Total - 6576.95 
Less total disbursementa (Pros. 

. Total • 
Ex. 9) 5498.66 

1078.30 
Plus overdraft, 30 Sep 1946 (Pros. Ex. 7) 217.35 
Tot&l shortage, 30 Sep 1946 $1295.66 {R. 53,59). 

Corporal Willard c. Page, the bookkeeper of the fund, testified that 
on several occasions he made out deposit slips in various amounts but that 
no deposit was made, that he oalled this matter to accused's attention 
a.nd he said on one ocoe.sion that the deposit book was· lost and on another 
"just let 1 t go. 11 He stated further that although he bad access to the · 
safe, only aoc1Ued and Miss Gunderson, whom aoouaed married, knew the com
bination (R. 67). 

Pauline 1laria Gwderson, 444 Coatsfield, Salt Lake City, utah, stated 
that she was a olerk in the offioe of the hoepit&l. tund at Kea.me, utah, 
while aoouaed wu custodian of the fund and that she married him on 29 June 
and got an annulment on 3 0 September. The accused taught her the oombina.
ti on to the aa.fe but she had nothing to do with the fund except to open 
the a&fe. She lived with aooused in the apartment with the Shirolifts and 
knew the phone bill waa $177. She and a.oou.sed were in debt a.nd had to 
bOITCJIJ a oomiderable amount of money. She never aaw aoouaed in poas.easion 
of a large amount of D:1-oney (R. 119-122 ). 

Charge II and the specificationa thereto 

Mi.ater Sergeant Evere~t H. Shiroliff, McChord Field, ~aahington, testi
fied that during the period T July to 11 September 1946 he &n:i his wife to
gether with 9iooused and his wite oo·oupied the same apartment in Kearns,. 
Utah. The rent wu tss.oo per month and the July phone bill was ~s.oo•. 
It waa mutually agreed between Sergeant Shiroliff and aocuaed that Shirolitt 
would pay the rent on the ape.rtment and aocuud would pay the telephone bill 
for the period of such joint O"Ocupanoy. Sergeant Shircliff p&id the rent 
and on 11 September when he left Kea.ma the telephone qills in the total 
1W11 ot $177.82 were unpaid. Shircliff paid the tota.l bill himelt upon re
peated assurances from aocuaed that he would reil!iburae hill in the ·amount 
paid. The accused never reimburaed Shirclitt and on the dt.te ot trial, 16 

_December 1946, the debt rema.ined unpaid (R. 104,107). The telephone bill . 
we.a received in evidence over objection by defense and marked tor identifi-
cation u 'Proaecution Exhibit lS(R. 106). · · 

Captain Herman I. Little, MAC, testified that he_ wu at aocuaed's apart
ment when Serieant Shirclift "brought up" the telephone bill, then tll7.00, 
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and th&t aoouaed agreed to !*Y it the next day (R. 1ic. )• 

Additional Charge I am it• Speoitioation 

Lieutenant Colonel lL Dodge Dean, AC, Commandiµg Officer of AA:F GTI, 
Kea.ma, Utah~ teatified,th&t on or about 4 October 1946 he ascertained that 
aoouud bad', without proper authority, oleared the post and he notified the 
Provoat Ma.rahal, Hamil ton Field, California, who returned acouaed to the 
Poat on or about 17 Ootober. Colonel "Dean oonfronted aooused 'W1 th certain 
diaorepanoiea in hia tum aocount and gave him until noon the following de.y, 
18 Ootober 1946, to make aatiataotory explanation•. The accused offered no 
explanation and at noon on 18 October Coloui Dean caused ordera to be issued 
restricting, a.oouaed to "your quarters, the olub, the adjutant's offioe where· 
you aign in and your plaoe of buaineaa on the Post. 11 By first indorsement 
thereon accuaed acknowledged .receipt of suoh orders .(R. 87, Proa. Ex. 16). 
On 9 November 1946 and1 without authority from Colonel Dean, aocuaed procured 
Priva.te Fi rat Cle.a• Forrest D. Haati:c.gs· to driTe him to the Skylark Tavern 
on State Street in Salt lAke City, utah (R...88,96). Mr. Harold Karogi, bar
tender at tbs·Sk:ylark Tavern, stated that acoused wa.s present·in the tavern 
on 9 .No'V9:mber 1946 (R. 152). 

. . ,, . 

· Captain Arthur c. Fritog, AC, Assistant Adjutant at KearDS, Utah, iden
tified a copy of WD AGO Form No. 137, Officers Clearance Certificate, dated 
4 October 194& duly signed by the accused and containing the following· cer

' titicatea 
t 

"I certify that· I have turned in all classified documents 
for which I am responsible, except those which are m:, persona.l 
propertyJ That I have l~quidated all personal indebt~dness in 
this area or have made arrangements sat;lsfactory to rey creditora1 _ 
Th&t I have made settleme::it of all public fwlda, property accounts, 
a,nd debts due all agencies and instrumentalities ot the United -
States, including the abov:e. There are no c~rges age.inst me at\ the agencies listed where no.checks or initials appear. 

(s) HOY ·,i. HARNACK 
(Signature) II 

The certificate waa received in evidence as Prosecution Exhibit 17 (R. 94). · 

4. For the d~.fense 

It waa stipulated·that it Ddrothy E. Mills, Salt Le.ke City, were present 
she would testify that she wu a driver in the motor pool at Kearna, Utah, 
from August 1945 to September 1946, and that on occasion she drove accused, 
Fred Templin, Captain Chamberlin and Sergeant Harvey L~yerpeter to town, 
apparently to make deposits in the bank (R. 138). Captain Harold C. ChamberliD 
stated that he am a nurse had made phone calls from the apartment of accused 
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and :Uia.ster Sergeant Shiroli.f'f and that they left the money for the calls 
with accused (R. 139). 

Captain Robert c. Fritog, called by the defense, at&ted th&t .on three 
occasions while accused was in restriction he was authorized to leave the 
Post. Ori one occasion accused 1s wife was at the Temple Square Hotel e.nd 
he was permitted to visit her, on the other two occasions accused was per
mitted to leave with Lieutenant Genes en who was iovesticatint; the ca.se. 
On cross-examination the witness stated that on none of these occasions was 
accused permitted to visit any taverna in ~alt Lake City (R. 143,144). 

Captain 1,!a.urice Morrison, AC, a witness for the defense, visited the 
IIarnack-Shircliff apartment and ma.de some telephone calls in July or August. 

·Th3 toll for these calls amounted to ts or :,s. Captain Morrison testified 
tha.t upon completion of the calls he paid the e.'1lount of the toll to :tl&ster 
Sergeant S~ircliff (R. 147). 

The defense called Lieutenant James A. Lincoln, Private Forrest B. 
Hastings and 1:r. Franklin R. Smith, Jr., who, as a soldier had worked in 
the statistical offioe at the hospital. The testimony adduced from theso 
witnesses appears to have no material bearing on the issues in the case 
(R. 154-169). 

The accused, cognizant of his ri&hts as a witness, elected to testify 
under oath. He stated that he had served 13 months in the China Theater and 
was twice under bombardment; that between April 1946 and October 1946 he 
was assigned numerous duties at the Station Hospital, Kearns, utah, such 
as Registrar, Custodian of the Hospital Fund, Adjutant, Inspector, Librarian 
and Air Bvaouation Officer·; that the personnel assigned to him was inadequate 
and that he had to do much of the work himself. Aooused stated that he was 
seldom present when the collections were made and the money was received by 
others; that on occasion he had entered the mess office, found the door to 
the safe open and no .one in the offi oe; that on numerous occasions he oashed 
cheoks "for officers, including nurses and that during his custodianship 
no Fund Council was ever appointed and none ever met; that the fund was 
audited by the Air Inspector for

0 

the months of June and July and recei-ved 
ratings of 'Excellent' for June and •Superior' for July." Vfith regard to 
the telephone bill accuset'I. stated that his agreement with Shircli.ff was that 
tliey share all the expense on a 1150-50" basis but la+.er agreed that Shiroliff' 
pay the rent and he agreed to pay the telephone bills. He had not paid either 
but intended to pay half ·or the total when the rent, '1.10, was added to the 
phone bill, ~177.00. Accused admitted goinG to the Skylark Tavern on 9 
November but stated that he had permission on said date from Colonel.Dean 
to go to Salt Lake City. •~hen he Ieft Kearns, utah, aocused stated that he 
considered all of his aooounta "cleared" and that he signed the Clea.ranoe 
Certificate (R. 170-205, Pro~. Ex. 17). 

5. The evidence ooncluainl7 •hows that a shortage o.f.$1295.65_ existed 
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in the Hospital Fund for the period 1 Pay to 30 Septen:b,~r 1946 and that ao
cuse'd was custodian of the fund. The defense evidez::-,, 'tended to shov, that 
subordinates of the aooused had aooess to part if not all of the reoeipts 

, o:t the fund and tht1.t there was laxity in the opere.tion of the fund. Such 
ciroumstanoes, if true, do not relieve aooused of the responsibility which 
:fastens on him as custodian. · 

There is a well established lebal presumption that on~ who has assumed 
the stewardship ·of another's proper~y has embezzled such property if he 
does not or oa.,mot account for or deliver it at the time an aocounting or 
delivery is required-of him.· The burden of &oing forward with proof of ex
culpatory circumstances then falls upon the steward and his explanatory 
evidenoe, when balanoed against the presumption of guilt arising from his 
failure or refusal to render a proper accounting of or to deliver the prop• 
erty entrusted to him, oreates a controverted issue of :taot whioh is to be 
determined, in the first instance at least, by the court. Here the court, 
by its findings of g-~ilty of embezzlement resolved this q~estion ae;ainst ac
,oused and the reviewing authority did not, nor do we, find any reason to 
disturb such findings. (CM: 276435, Meyer, 48 BR 331, 338; CH 301840, Clarke·, 
24 BR (ETO) 203, 210J CM 262750, Splain, 4 BR (ETO) 197, 204.) 

The testimony of Master ·sergeant Shiroliff and the admissions of accused 
sufficiently establish an indebtedness-of aocused for the telephone bills 
for the -period July end August 1946. Sinoe he paid none of the·debt, al
though promising on several ocoasions to settle the matter, any minor dis
crepancy in the total amount due the sergeant would not operate to the 
prejudice of accused's righte. The circumstances under which accused ~breed 
to pay the phone bills, his failure to pay although repeatedly promising the 
sergeant that he would effect settlement, and. the faot that the sergeant was 
ultimately· required to pay the bill to protect his honor are suffioient, facts 
to establish that accused's failure to make final settlement with Shircliff 
we.sunder dishonorable oonditions. 

The statement of accused on 4·0ctober 1946 that "I have liquidated all 
personal indebtedness in this area or have made arrangements satisfactory to 
my creditors; that I have ma.de settlement of all public funds, property ao
oounts, and debts d~e all agencies and instrumentalities of the United 
States" was, in the light of the foregoing, obviously untrue and known by 
accused to have been untrue. Whatever he may have considered· to be the 
condition of the fund he certainly knew that Sergeant Shircliff had not 
been satisfied. With regard to the breach of restriction alleged in the 
Speoifioation, Additional Charge !,·there is a direot confliot between the 
testimony of Colonel Dean, who stated that he did not authorize accused to 
leave the Post on 9 November 1946 and aooused who stated that he haq authority 
from Colonel Dean to go to Salt La]ce City. The oourt-ma.rtial resolved this 
question of fact against accused- and under all the ciroumstanoes we find no 
reason to question the court's deci~ion in this regard (CM 205920, J.•cCann, 
8 BR 239,246J CM 212505, Tipton, 10 BR 237,244). 

7 



6. Wal' Department records shaw that this officer is 27 years of' age 
and married. _After gradua.till{; f'ran high school he attffnded business college 
for one year and Gonzaga University for four years., but did not graduate. 
Only one efficiency report appears in the records, dated 30 June 1945. and 
shows a numerical rating of 3.6, or nvery satisfactory." 

7. The court was legally constituted and had jurisdiction over the 
accused and of the offenses. No errors injuriously affecting the ,subhan
tial rights of the accused were committed during the trial. The Board of 
Review is of the opinion that the record of trial .is legally sufficient to 
support the findings of guilty and the sentence &.n:i to warrant confirmation 
thereof'. Dismissal is mandatory upon conviction of a violation of utiole 
of War 95 and is authorized upon conviction of a violation of Articles of 
War 93 or 96. 

8 
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,, 
JAGX • Cll 520308 lat IM 

WD. JA.GO, WuldllpA 25, D. C. JLJ;; l .. ~ 7 
. ., .,. 

1'0• Tu OU.r S.ereary ot War 

1. PIU'aua.nt to lb:eoutin Order No. 9556, dated .May 26, 1945, there 
ar• :tr1JU:aitte4 herewith tor :,ov &0tion tlle reoord ot trial u.d the opiaio• 
of the Boa.rd ot Rni• in the ou• ot Firat Lieutenant Roy lr. Ba.rnaok 
(o-1s,TS19), Medioal .A.d.llinietratiYe Corpa. 

, .. 

2. Upon trial by' general oourt-:martial thia ottioer we.a found gull~ 
ot embesslement ot Jl,295.65, properi:7 ot the Poat Bospit&l Flmd, Kearna, 
Utah, in Tiolation of J.rtiole ot Wu 951 ot diahonorably tailing to pay 
Mu,•r Serg•ant EYerett H. Shirolitt the awn of 1177.82 tor a telephOAe 
bill, and ot malcing a t.&lu ottioia.l eta.tement to Captun Arthur c. Fritog 
that he had liquidated all iDdebtedneH in hie area or had ma.de arr&lJ.&•
menta utilraotory to hia oreditora, both in.violation ot .a.rtiolo or 'la.r 
95J and or breaoh of reatriotion on 9 Howmber 19'6, in violation or 
iLrtiole ot War 96. Ho we.a untenoed to be diamiued the aenioe, to tor
teit &11 pay &lld allon.noea due or to beoome due and to be oonfined at 
hard la.bor at auoh plaoe u the reTierlng authority mi gut direot tor two 
7eara. The r•Ti•ing authority approYed the aentenoe, remitted one year 
or the oontinelllent, deaignated the Branoh United Statea Diaoiplinar~ 
Barra.ob, Camp MoQuaide. C&litornia, u the plaoe of oontineme11t and for
warded th6 reoord ot trial purauant to Artioh of Wa.r ,a. 

i. A 11D1ma.17 of the •Tidenoe may be tound in the aooompanyi11g opinion 
ot the Board ot llen...-. I oonour in th• opinion of the Board of Review that 
the r.aord ot trial 11 legally aut:fioient to 1upport the. findings and sen
ienoe and to warrant oonf'inaation ot the aentenoe. 

On 28 April 19'6 aoouucl wu appointed ouatodian. Hoapitu Fund, AAF 
Station Hoapital, ][earua, Utah. .Aa •Tidenoed by & bank ata.tement and th• 
o•rtitioate ot aoouaed a.ttaohed -:.hereto, the t\Dl oonaiated of t352.60 OJI 

depoait at the Continentt.l. Bank and truat CO!llp&ey ot Salt L&ke City, Utah. 
Ill October 1946 the Ho1pital Fund n.s audited by both Firat Lieutenant Jamea 
H. Linooln, J.C. the Auiltant Budget and Fiaoal Offio•r at Kea.ma, Ut&h, 
and Captain DaTia H .. MoJ.be•, AC. the Auiatant Budget and Fiao&l Ot:fioor, 
,th .Ur Foro•• Their report. of audit wbioh are made a part of the reoord. 
1hOW' that tor the period 50 April 1946 to 30 September 1946 the aoouaed 
reoeh-ed u ous,odie.n ot the tum the Ila o:f 16576.95 and that tor the aame 
period he ottioially dilburaed the aum o:f $6'98.65 and that u of 50 September 
the .fwld wu overdrawn at the bank in the amunt o:f $217.35, 111&.king a. total 
shortage ot $1295.65. the amowi.t alleged to have been embeulecl. The reoord 
alao ahowa that from a.bout 7 July to 11 September 1~6 aoouaed and h11 wite, 
together 'll'ith :Muter Sergeant Ev-erett a. Shiroliff a.lid hi• wite oooupiecl 
jointl:, an apartaea.t at Kearna, uta.h. It wu agreed between the parties 
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that aocuaed would pa:y the phone billa and Shiroliti' would pay the rent. 
The phone bill• aocumulated to a total ot t177.82 and although Shirolitt 
paid the rent. a.ocused never paid tlw phone bill or 8JJ7 part ot aame. 
Finally. on about 11 September 1946 when. Shirolift :moved to Ramilton Field, 
California.. he pa.id the bill himHlt and a.oouud agr..d to reiaburae hi.a. 
Shiroliff waa never repaid ~ part ot the bill. 

Ont October 1946 aocuaed •olea.red• the poet at Kea.ma, Uta.h, aigning 
a oertificate that he had liquidated all personal indobtedneu in tho area 
or had 11&de arrangements •atiataotory to hi• creditors and that he had JD&de 
settlement ot all pu.blio tuml• • property aocounta aJ1d debts due all agenoi.. 
and in.atrQl:IISntal1tiea ot the United States. OD 17 Ootober he waa returned 
to Kearu. Utah, by the ProYoat llt.rahal at Hamilton Field• Calitornia. and 
wu rHtrioted to the Poat. Oil 9 Jloffllber 1945, and without being releued 
from rHtriotion, aoouaed prooured an enlisted Jll&D to drin hi.a to a ta.Tern 
in Salt La.lee Cit7. 

Tu reoord ahowt that 011. , Septeaber 19'-6 aoouae4 ,... oon.Tiotet bi,' 
general oovt-ma.rtia.l ot wrongf'ully applying to hi• own u.. a a:111tary 
"fehiole 1n 'ri.olation. ot Article ot War 9', and ot making a talae ottioial 
atatement oonoerning hi• authorit7 to UH the nhiole. in 'ri.olation ot 
Article ot Wu 96. He wu aentenoed to torteit f50 ot hit P-T per month 
tor ten montha • 

. ,. Consideration hae been giTm to a letter dated 22 March 194:7 troa 
Mrs. Patrioia C. Harnaok, wite ot aoouaed. and letter ot 23" M&roh 1947 trom 
Yrs. Walter Harnaolc, mother ot aoouaed. both o~ S6l0 E Street. Spokane. 
Washington. •hioh letters were addreHed. 1Jo thl Seoreta.ry ot War. reque1ting 
olemenoy on1Dcuaed'• behalt'. 

6. I reoamiend that the Hntenoe u apprond by tbil renewing authorit7 
be oontiraed a:n4 ordered exeouwd. and that an appropriate United Statea dia• 
oiplinary barracks be ~esignated a.a the place of continement. 

6. Inoloaed it a tona or aotion d aigned to oa.rry into etteot the fore
going reoommendation ahould it meet th 70 ap roT&l • 

• ID.ol• 
l. Reoord ot trial 
2. Fora ot aotion 
3. Ltr tr lira. Patrioia c. 

Barna.ct. dtd 22 l4ar tT 

tlIOMAS H. OREO 
Major General 
Tbs Jwige .ldTooate Gn.eral. 

-'• Ltr tr Mr-a. Walter Harnao:t 
dtd 2S l4ar t? 

( Ci.G .i.:.o. 230, 26 June 191!7) • 
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WAR DEPARTMENr 

(333)In the Offiot. of The Jw.ge Advocate General ,.
Waahington is. D. c. 

JAGK • CM 320352 

j 9 _A.PR !947 
UNITED STATES ) RYUKYUS COMMA.ND 

Te ~ Trial b7 G.C.M.. convened at APO 
) 331, c/o Poatmuter. San Fra.ncisco. 

Pri 'Vll.te First Claaa ROBERT cllNES ) California, 29 Jan\\&J"Y 1947. JONF.Sa 
(RA 38384251) and Sergeant GILBERT ) Di1honorable discharge alld confine
B. NIOUS (RA 18013102). both 3096th) ment for life. - Peni tentiaey. •• 
Quartermaster Laundry Pl~tocm.,· Qua.r-) NIOUSa Dishonorable discharge and 
teniaater Corps. APO 331. ) confinement for twenty (20) years. 

) Disciplinary Earraclca. 

------------~-------------------. REVIEW by the BOARD OF REVIEW ' .SILVERS, M,AFEE a.nd ACKROYD, Judge_ Advooa~e.• 

1. The Board of Review haa examined the record ot trial in the oa.ae of 
the soldiers named above. 

2., the aoouaed were tried upon the following oh.argea and speqif'ioationaa 

JONF.Sa 

CHA.ROB Ia Viola.ti:m of the 92d Article of War. 

Speoificationa In that Pr1Tate First Clus Robert Jom.t. 3096th 
Quartenwster Laundry Platoon, did at Ne.ha. Okinawa (APO 106). 
on or about 16 December 1946. foroibl7 and felonioual7. against 

.her will have carnal knowledge of lt1 tauko. Teruya. 

CRARGK Ila Violation of the 93d..lrtiole of 'War. 

Speoificationa In that Private First Clan Robert JonN, .... did, 
at OruJcu, Okinawa. on or a.bout 16 December 19,e. felom.cuaq. 
and ·un1atully kill Uyehara, Haruko, b;y runnii:ig over her With a
2i- ton 6x6 truolc. 

HIOUSa 

CHARGBa Violation of the g3c1 .lrtiole of War. 

Speoitioationa In that Sergeant Gilbert B. Nioua, 3096th Quarter• 
.muter Laundry Platoon did, at Oruku, Okinawa, on or about l& 
December 1946. with intent to oommit a teloey. Tis, rape, OOlamS:~, 
an uaault upon Mitsuko, Teruya. by Willfully and telonioualy 
grabbillg th• said lif1. t1uko. Teruya, t.gainat her will. 
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Aocuaed Jonea pleaded not guilty to and wu found guilty of all oharg•• 
e.nd apeoif'ications pertaining to him. Accused Nious pleaded :not guilty 
to a.nd wa..s fou.nci guilty of the charge and specification pertaining to llim. 
No evidenoe of a.ey previous oonTiction wu introduced u to either aoouaed. 
Joma waa aentenoed to be·diehonorably diaoha.rged the eerTioe, to forfeit 
a.11 pay and allowances due or to beoome due and to be contimd "t bard 
labor for the term of hie na.tura.l lite. Nious wu aentenoed to be dilhonor
ably discharged the service, to.forfeit all pay and a.llowa.ncea du~or to 
become dus and to be confined at hard la.bor tor twenty yean. The r•vi•• 
ing authority approved the untenoes, designated. the United StatH Peni
tentiary, McNeil Iala.nd, Wuhington, a.a the place of' oontinement aa to 
JoDea a.nd the Bre.noh United Sta.tea Diaoiplinaey Ba.rraokl, Camp Jlo~uaide, 
California, a.a the plaoe ot oontinelll8nt a.a to Nioua, am forwarded the 
record of' trial for aotion under Article of' War soa,. 

3. The Boa.rd of Review adopts the eta.tement of' nidenoe am la.w oon
ta.ined in the eta.ff jtdge a.dvoca.te's review u to both &ocuaed Joa.ea and 
Nioua, however, it ii considered appropriate to set forth more tull7 the 
facts a.nd la.w concerning the conviction of the a.ocua-ed. lliou,. 

The a.ocuaed were members of a Quartermaater Laundry Platoou atationed 
ne&r Ne.ha, Okina.w... At a.bout 1730 hour• on 15 December 1946 they loaclecl' 
five Okinawans {3 men and.·2 women) into a Government truck at Na.ha and pro
ceeded to ta.ke them to their home• in the "t'i.llage of Oruku. Jonea wu the 
driver of the truok and Niou.a rode with him in the drinr'a ae&t (R. 7). 
When they &rrived &t a wa.tering pla.oe oalled Otenda at the outakirt• ot 
Oruku, the truok stopped, a.nd the a.couaed told the men. to go to their hoae• 
a.nd the women, Mitsuko Teruya a.nd Uyehara Harulco, to rem&i.n in the truck. 
The brother of Uyeha.ra Haruko a.ttempted to get her oft ot the truok and 
w&a kiobd by Niou.a am all the men were forced to lea.Te. 1'he women at• 
tempted to toll01r the native men and got oft the truck uro or thrH tbiea, 
but Nious, who waa at the rea.r of the truok, made them get ba.ok into t!w 
bed of the vehicle. Jonea waa armed and when it beoame apparent that 
Niou.a oould not restrain the women, who were ,creaming and attempting to 
flee, he went to the rea.r of the truck and threatened the women with a 
piatol. Nioua then got into the bed of the truok and held the women. 
Jones got b&ok in the driTer'• seat and atuted driving away (R. 8,18,20). 
One or the women, ·Uyehara Baruko, extrica.ted henelt trom Nioua, went over 
the aide or the truck, and wu run over am killed {R. 9,16,31). One of 
the Ok:ina.w&n men gave an alarm in the Tillage where a shot wu tired, and 
aocuaed Niou.a got out ot the truok a.nd. left the &re&. Jonea' aubuque:zit 
ra.pe or the woman who remaiDed in the truok 1a adequately proved by th• 
evidence (R. 10-11). Niou.a wu conrtoted of. uaault with intent to rape 
Mitauko Teruya. In his unawoni statement Nioua admitted going with JonH 
to drive the Ok:ina.wana home. When the1 arrived at •0ruku11 hes tated that 
they stopped to let the people out and that when Jon• "•tarted up" one 
or the "girll started cra.wling over the aide and yelling that aomeone bad 
been run over.• He then "stepped out of the c&b to hold thia one girl to 
keep her from fa.lling over the aide &nd when ahe aorea.med 10:meona had been 

a 
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run over they stopped the truok." A carbine shot we.a fired, Jonea drove 
a.way in the truok. am Nioua waa soared and -....Oted to get a.way traa there 11 

which he did. He "did not see any girl that waa run ayer and did not hold 
any- woman on any- "t'ehiol• except to keep her from. falling ott when the 
nhiole wu moving" (R. 30, 30(a)). ilthough the teatimony of the proHoU• 
tion witneaua wu giwn through an interpre~r, rend•~ it aoantw.t dit• 
ficult to UDderate.nd, the foregoing 1a a reuonable atatement ot ~ taota. 
The teatimon;y ot tour Okinawan witneuea, the woman who 11 ved and th• three 
men who were in the truok, ii in direct oontliot with aoouaed'• oontentioll 
that he wu trying to prnent injury to the 1romn•. 

It ii ae.id that onoe an asaault with intent to o0llllll1.t rape 1a •de, 
it i• no detenae that the aoouaed voluntarily deaiated. (MCM, 1928, par. 
1491). The oo\D"t found that· the asaault, Tis, holding and toroiDg the 
women be.ck in the truolc, •• with auoh intent. The taot tha't Joma went 
ahead and oonaumma.ted the rape tor whioh he wu oonTioted 'lll&Y be conddered 
u indicatift of the intent of bo~h Jonea and Nioua who were aoting in oon
oert until one ot the women had ·been killed and Nioua tled. The women were 
toroibly aepa.rated from the native Jnen at a place near their hcae. Their 
aoreUl.l attracted attention in the "tillage. ..L ahot wu tired, apparently 
by a aentry. The atatemeDt ot liiio1a that he got aoared and r&D otf ii alao 
inoonailte:r:lt with hi•. alibi that he wu trying to prevent injury- to the 
women. Had be deaired to prevent iDjur,y to th•• all he had to do YU to 
let thelll proceed· to their hanea. Such Tiolenoe u 11 proven would no~ 
reuonably'be attributed to a deaire to proteot the•• helplea1 natina. 
In CK 288876. Ha.yea. l' m (POA). the Bo&rd aptly atated tm.~ the queaticm 
of intent 1• one of tact rather 'than law except in a oue where the 1'aot, 
proved afford no reuonable ground tor the interenoe drawn. 

It wu aaid in Ware v. State, 67 Ga. M9. 362,- ~-··. 
"What other motive oould he have ha.di ••• The tiendilh tla.M 

. ot luat alone could impel him to auoh aota. In ueldng the aot1n1 
ot human oonduot. the jury need not atop when the proo1' oeu••·• · 
interenoea am deduotiom 1'rOJA 'h\l!Wl oonduot are proper· to ~ oon
aidered where ~ey tlow niaturally- from the taota prone!. .An4 auoll 
conduct as this point. with reuonable. 11' not with uaerrl.Jlg oer• 
taintJ to the lurhu intent he had ill Ti••• 

The foregoing atate:ment from the deoiaion in Ware T. State la 'quoted with 
appronl in CK 195036. Tall•{• 2 BR 181, wherein the 1aoti' ahond that &O• 
ouaed, a colored ao.ldier, en ered the quarter• 01' the rit'e 01' an JrST ot
tioer who. being alone, wu direoted to "turn out the light•, I want to 
talk to you• and repeating the requeat atated, •1t you oall I will 1hoot.• 
The ultimate purpoae ot aooua•d tailed through her reaiatanoe but the.Boari 
ot Renn held the reoord legal17 autfioient to au.ilt&in. a finding 01' guilt7 
that the auault wu with intent to ra.pe. nw Board turth•r noted that 
neither a apoken desire tor aexual interooune (Dicken.a T. People, 60 Colo. 
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141. 152 Pao. 90~. 911) nor e:ny- physical contact of the offender with the 
person uaaulted i• necessary to prove the element of intent to conaW11D&t• 
sexual intercourse by force in the crime of assault with intent to rape 
(Jack:aon v. State. 91 Ga. 322. 18 S.E. 132.133). We are of the opinion 
that there is ample competent evidence in this cue from which the court 
wu warranted in inferring that Nioua ' uaa.ul t on the Okinawan WOJll&ll• 

Mi tauko Teruyt.. wu committed with intent to ra.pe her u alleged (CK 23318!, 
Gray, 19 BR 349,355). • 

4. The court wu legally oonatituted and had juriadiction o-.er the ac
cused and of the offenses. No errors injuriously affecting the subatantial 
rights of the aoouaed were committed. during the trial. The Board of Reviff 
is of the opilll.on tha.t the record of trial 1• legally sutfioient to support 
the findings of guilty and the sentenoes. . A aentenoe to death or impriaon.
ment for life is mandatory upon a conviction of a Tiolation o£ Article of 
War 92. Continement in a penitentiary ill authorized by Article of War 42 
for the offenae of rape. recognized u an offense of a ci-dl aatur• and ao 
punishable by penitentiaey confinement for· more than one year b;y_ Title 22, 
section 2801, District of Columbia Code. 

~-,~, Judge M...,oato 

~ E, :m !: ff« -, Judp M:,,,oate 

AibLJJ.;J ,Judgo MTOoate 
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t r-1 WAR DEPARTMENT ~ 
In W Oftioe of The .Aldge Advooa.te ~eral (3.37)

Washington 25. D. c. 

JAGX - CU 320391 

UNITED STATES ) 

T• l 
Privat• WILLIAM McDONAID 
(357368,s). Compa.ey A. 26 
Heavy Conatruotion Signal 
Batta.lion. l 

3l. Mt.R 1947 
THIRD um:rm STA.l'ES ARMY 

Trial by G.C.M•• oonvened a.t Heidelberg. 
Ge~• 20 and 24 Deoember 1946. Dis
honorable disoharge and oonfinaaum.t·tor 
ten (10) yeara. Penitentia.ey•. 

------------· I I ------ ------

WIDiliG by the OOARD OF REVIEW 
SILVERS. !i,AFEE am ACKROYD. Judge Advooa.tea..____________._____~__.._...______ 

1. The reoord of tria.l in the oue of the aoldi•r named a.boft bu been 
examined by the Board of Review. 

2. Aoouaed pleaded not guilty to a.Dd. wu found guilty ot three apeoi-
. tioa.tiom a.lleging housebreaking a.nd three 1peoitioationa ,-lleging robbery 
in ·viola.~ion ot Artiole ~t War 93 and wa., 1entenoed to be diahonorably dia• 
charged the aervioe, to forfeit. a.11 pay am allowanoea. due or to beoome _du• 
and to be oontined a.t ha.rd labor. at 1uoh place u the reviewing a.uthority 
mi91t direot. tor ten yeara. The reviewing authority approved the aenteno•• 
deaignated-~he U.S. Penitentiary. Lewisburg, Pennaylvania., or elsewhere u 
the Seoretar7 of Wa.r might direot, u the pla.oe ot oontinement a.nd forwarded 
the reoord of tria.l tor aotion under Artiole ot Wa.r soi-. 

· :s. In the ord•r a.ppointing the oourt whioh tried thia oue "Ca.pta.in 
1iill11 R Stark 0293869 FA ~ Third m Army" wu detailed u defenae oounael. 
It appeara trom. the Cha.rge Sheet that ''Willia R. Stark, Ca.ptain, FA" aigned 
and awore to the ohargea u a.oouser. 1he reoord ot trial reveala that 
Ca.pta.in Stark wu present at the hea.ring in the ot.pt.oity ot deteme oounael 
and tha.t he I igned the reoord ot trit.l signifyi.ng tila.t he had exa.mined the 
1ame before it wu authentioated ·(R. 2,:54). When aooµud wu uked by- the 
trial ~\.dge a.dvooate whom he deaired to introduce a.a oounael, the followi.ng 
reply- wt.a elicited, 

"DEFENSE• By the regularly appointed detenae oounael, Captain Stark." 
(R.~). 

~-
On page_ :S of the record or tl'ia.l, the toll,w:lng alao a.ppearaa 

"PROSECUTION• ... The oha.rgea were preferred by- Willia R 
Stark, Ca.ptain, FA. l would lU:e to uk the aoouaed it he rea.lhea 
tha. t Ca.pta.in Stark haa been the aocuur in thia oue and it he hu 
any objection, in Ti• of that.ta.ct, to ha.Ting Captain Sta.rk a.ot aa 
hia ·defell.I e oo unael. · 

"DEFEmE1 In that oonneotion I would like to explain to the 
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court that I have explained to the accused the oircumstanoes under 
whioh I signed those oharges, and he understands that it doesn't 
interfere with my conduct of the defe?l8e' ca.se." 

4. It thus appears that Captain Willis R. Stark was both aocuaer alld 
regularly appointed defense oounsel in this oase. As acouaer he made oath 
·that he personally signed the charges and speci1'1cat1ona upon which accueed. 
wa.a placed on trial a.lld that, to the beat of hi• knowledge and bel;et, the 
matters set forth in such specifioationa were true in tact. On the other 
hand, aa defenae counsel he undertook to prepare &1Ul preaent to the court 
a.ccuaed' a defense and to a.aaiduoualy safeguard accused's legal rights at 
the trial. The inconsistency between these two positio:cs is at once glar~ 
ingly apparent. 

In CM 284066, Mejie (55 BR 241, 4 Bull. JA(} 334), the regularly ap• 
pointed defense oounsel was, a.a in the instant case, the ac-,user. When 
queried by the trial judge advocate as to whether he W'&I e:ware of thi1 fact 
accused replied in the affirmative and whon asked if he desired to have +.he 
accuser act a.a his defenae counsel, accused replied that he "still" wished 
that officer to be hie defense counsel. The Board ot Review said, 

"Although at the beginning of his trial· the accused, in re
lPOil;!~~ ~uestion by_1?_~~---~~!)-1 Jingo. Advocate; ··ata.ted tha.t he 
wished to be d.eteooea-oy the regularly appointe·a defenae oounael, 
we ot.nn0t assume trom th1s anawer that .the accused appreciated 
the full significance of such a choice or that he realized the 
fiiconsiatent position iri which defense counsel would be placed. 
Defenae counsel, on the one hand, by his sworn statement asserted 
his belief in the guilt of the accused and, on the other hand, 
entered for the accused a plea of not guilty and undertook the 
duty of coniucting the defenu with undivided fidelity and by 
all honorable means known to the law. To expect the oourt to 
hear the accused'• teatimoey, without being prejudiced by the 
defenae counsel's pre-trial actions u the accuser, is to require 
tho performa.noe of' a. mental feat beyond the compass of ordiD&ry 
minda. Artiole of War 8 provides that, 'No officer aha.ll be· · 
eligible to sit as a. member of such court when he 11 the accuser•. 
Thua military. law forbid• the accuser to sit in judgment upon the 
:ma.n he haa accuaed. For equally good reasona, the la.w forbid.I an 
a.ocuur to purport to l'.\efend. the man he ha• acoused. For an a.o
cuser to aerve in auch incomiatent ca.pa.citiea 11 unfair to timselt, 
unfair to the court, and. a. mockery of the Nquirement that he muat 
1erve the a.ccused with 'undivided fidelity' and by a.ll 'honorable 
and. legitimate meana known to the law•. Observa.nce ot these aimple 
prinoiplea compel the concluaion that the record of trial 11 legally 
1nautt1oient to sustain the finding• or guilty and. the sentence." 

IA CU 316898, Maaquite, the Board ot Review held the record of trial 
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therein legally insufficient to support the findings and eentenoe sine- it 
appeared that the regularly appointed defense counsel, who represented ao• 
cuaed at the trial, had been the investigating officer, and in CM 3191?6, 
~ the findings and senten..se therein suffered the same adverse fa.te 
~ e the regularly appointed a.ssistant defense counsel, who wu present 
in such capacity at the trial, had also been the investigating officer. 
The extent and meaning of the decisions in both these oases can best be 
demonstrated by the.following quotation from the~ oasea 

"And in CM 316898, 'Mesquite (6 Bull, JAG 332) the Board ot Revie1r, 
following the reasoning in the Mejie ca.se, ea.ida 

'The Board of Review is of the opinion that where it a.ffirm
atively appeara that the offioer who inveatigated the oha.rgea 
against accused and who reoommended trial by oourt-ma.rtial 

. thereon acts as defense counsel at the trial and there ie no 
indication that aocused particularly desired and sought the 
services of suoh officer in reference to or alon with those 
o other defense counsel the conviction obtained upon such 
trial must be set &aide.' {Underscoring supplied.) 

· In the Mesquite case as in the inste.nt case the record of trial con
tained the somewhat formalized statement that accused desired to be 
defended by the regularly appointed defense counsel and assistant 
defense counsel. 

"The Bos.rd of. Review is· of the opinion tha. t the ratio decidendi 
of the Mesquite case applies with equal force and effect to the oa.ae 
at ba.r, and aooordingly holds that the dual role of Lieutenant Wa.rd 
u investigating offioer and assistant defense counsel, under the 
circumstances here presented, is fatal to the legal sufficiency of 
the record of trial." 

It will be noticed that under the principles announced in the Meji~ 
case accused is not to be allowed the option of insisting upon the s ern.cea 
of the accuser aa defense counsel, wheres.a in the Mesquite e.nd ~ oases 
there is no objection to·accuaed being represented by one who has £orma.lly 
and officially announced his belief' in accused's guilt provided accused 
pa.rticularl;r desires to be defended by suah counsel in preference to or along 
with other counsel (see also CM 252284, Simmons, 4 BR (ETO) 1,3). In ac
cordanoe with the pldn mandate of Article of Wa.r ·17 tha.t 11 '.lhe accuaed shall 
have the right to be represented in his defense before the court by counsel 
of his own selection •..cc. 11 it would seem tha.t the effect of the holding in 
the Mejie case mu.st be likewise limited ao tha.t a.couaed m~. it he 10 desires. 
request that the accuser a.ct as hia individual defense counsel or. having 
full knowledge of th~ facts, specifically insist th&t the regularly ap
pointed defeme oounsel remain to defend him enn though such oounael be 
the a.ocua er. 
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Notwithstanding the limitations we have placed upon the holding in the 
Mejie oe.ae, we are of the opinion that the representation of accused by 
Captain Stark, the a.ocuser, under the ciroumstanoes here disclosed, was 
error prejudicial to the substantial rights of aocused. The mere ooourrence 
of aocused having been asked whe•her he had "any objection" j:o having Captain 
Stark act as his defense counsel am Captain Stark's reply that aocuaed un
derstood tlw.t the oa.ptain' s prior role as accuser "wouldn't interfere" with 
the oonduct 9t the defense ia not the equiva.lent of a specific request by 
aocuaed to be represented by Captain Stark in preference to other counael. 
From all tha.t appears in the record of trial, accused may not have known 
of his right to have other 00W1Sel and may simply have been assured by the 
regularly appointed defense counsel that he would do his best to defend ao
owsed despite his previous acts as aoouser. Also, following the rule laid 
down in tha Henry oase, the somewhat formalized statement that accused de
sired to be defended by regularly appointed defense counsel is not, in the 
light of Captain Stark's apparent disqualification, a sufficient showing 
that accused was properly 'represented. 

5. For the reasons stated, the Board of Review holds the record or 
trial legally insufficient to support the tindint,'11 of gull ty and the sen
'tenoe. 

Advocate 

(Siok in Hospital) , Judge Advooate 

~ , Judge Advooate 
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JAGK - CM 320391 1st Ind 

.'ID, J.n.Gv, ,,ashine;ton i:i:5, D. c. 

·ru1 -:::onL .anding General, Headquarters Third Army, Atlanta, Georgi&. 

l., In the case of Private ~'lillia.m UcDonald (35736846), Company A, 
25 Heavy Construction Signal .Battalion, attention is invited to the fore
going holaing by tne Board of rteviav that the record of trial is legally 
i:isuffioi£=nt to support tho findings of guilty and the sentence, which 
holdine;; is hereby approve_d. 1''or the reasons stated in_ t.he holding by 
the joard 01' Heview i ~eoorn:nend•that the findint:,a of tQ,lty IUld the sen
tence be vacated. 

2. In view of· ,;he fact that the .Third United States Army has not 
been inactivat~d and the possibility that you may desire to authorize a re
heari?ll in this case, the record of t~ial is returned for appropriate 
a.ct ion by your Headquarters. 

~- Please retwrn the foregoi:ig holding by the Board of Review, to
getn6r with this indorsement and copies of the published Har Department 
general court-martial oraers. 

~~~ 
l· Incl l'.riOl,:AS H. Grn};N 
.1. Record of trial ?,;ajor General 

The Judce Advocate General 
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,-~AR DEPARTl'I.ENr 
(3hJ)In the Office of The Jude;e Advooate General 

'Nashington 25, D.c. 

JAGK - CM 320408 

17 APR 1947 
UNIT:SD ST.i\.TES ) ffi:I'r ED S'UTBS AIR 1-;uRCES IN I:;UROPE 

) 
v. ) Trial by G.c.t:., convened at 

) f'urstcnfeldbruck, Germany,_, 3-7, 
Private First Class BOHliu\.L ) 9, 10 December 1946. Dishonor
LA1'"'LO.riE (34156420), Cori1pany ) able discharge a.nd Qonfinement 

. B, 837th J:.ngineer Aviation. ) for life. Penitentiary. · 
Battalion, APO 208, US Army. ) 

Rh'VIEii by the BOA.HD OF REVIEW' 
. SI.LVIBS, Moiu<'El!: and ACKROYD, Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
of the soldier named above. 

2. The accused was tried upon the following charge and speoificationa 

CHARGB1 _Violation of the 92nd Article of War. 

Speoificationa In that Private-first-class Bonnial Laflore, 
Company B, 837th Engineer Aviation Battalion, did, at Army 
Air Forces European Theater Replacement Depot, Furstenfeldbruck, 
Germany, Army Post Office 208, on or about 1 October, 1946, with 
malice aforethought, willfully, deliberately, feloniously, Wl
lawfully, and w1 th pre:meci.ita.tion kill one Technical Sergeant 
Oscar W. Brown, 366th Bombardment Squadron, a human being by 
shooting him with a. pistol. 

He pleaded not guilty to and was found guilty of the charge and specifioa• 
tion. No evidence of any previous conviction was introduced. He was sen
tenced to be dishonorably discharged the service, to forfeit all pay a.nd 
allowances due or to become due, and to be confined at hard labor, at suoh 
place as the rev~el\'ing authority mie,ht direot, for the term of his natural 
life. The reviewing authority approved the aentenoe. designated the u. S •. 
Penitentiary, .Lewisburg, Pennsylva.nia., a.s the plaoe of oont'inement and for
warded the record of trial for action under Article of War 6~. 

3. The Board of Review adopts the statement ot evidence and law oon
tai.ned in the Sta.ff Judge Advooa.teLs review a.nd holds that upon a convic
tion for murder or ra.pe in violation of Article of i/a.r 92 it is within the. 
power ot the court to adjl.d.ge dishonorable disoharge and total forfeiturea 
with life imprisonment (CM 244445, La.leas, 2 BR (ETO) 709). Jny other -
construction of Article of War 92 isrepugnant to reason a.nd, we believe, 
does violence to the congressional intent in providing/dndatory penalty 
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or death or life imprisonm.ent for murder or rape. 

4. The court was legally constituted and had jurisdiction over the 
accused and of the offenses. No errors injuriously affectine; the substan
tial. rights of the aoou3ed were corn.mitted during the trial. The Board of 
Review is or the opinion that the record of trial is legally sufficient 
to support the findings of guilty and the sentence. Confineir,ent in a peni
tentiary is authorized by Article of "iia.r 42 for the offense of murder, recog
nized as an offense of a civil nature ani so punishable by peniten+.ie.ry · 
confinement by sections 273 and 275, Criminal Code of the United St~~sa 
(18 USC, 452 ,~54). 

Judge Advocate 

__(S_i_o_k_i_n_Q_ua_r_t_e_r_s_)_______, Judge Advocate 

, Jwge Advocate&I.J£/J.yJ 
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WAR DEPAR'l'llEm {345)In the O.ttice ot The Judge Advocate General 
· . Waahingt,on, D.C. 

JAGH .. CM 3201+55 

UHITED STATES Ulm'ED STATES AIR FORCES IN EUROPE 

I Trial bT G.C.K., convened at 
.. Paris Detention Barracks, Paris, 

Major OOWARD GAUJJRD, JR. France, 5 November - 21 December 
(0-914835), Air Corpa and 1946. Gaillard.I Dismissal and 

· Capt,ain TOD H. OOHFlf } total ~r.teitures. · Cohen: Dis
( 0-565065), Air Corpe miesil, total tor.teitures and 

-~ continem.ent .tor si;x ( 6) J10nths. 

OPINION ot the OOARD OF REVIm 
11:YrrENSTEIN, SOLF and SUITH, Judge Advocates 

------ • 

l. The record o.t trial· in the. case ot the otticera named above hu 
been examined b7 the Bo..ard ot Revi• and the Board aut:aita thia, it• 
oP!mon, to The Judge Advocate General. 

2. The accuaed were tried upon th• tollowi.D& Charges and Speciti-
catiOD.11 · · 

CHWZ It Violatien ot the 95th Article ot War. 

Specification la In that Major Honrd Gaill&rd, Jr., Headquarten 
and Bue Service Squadron, 414th Air Serri.ce Group, and Capt,ain 
Tod H. Cohen, Headquarters Squadron, 306th Bombardlllent Group 
(H), clid, at or near Istres, France, between about l Karch 1946 
and about 311'a,J' 1946, jointl3" and in conjunction with each 
other and Joseph Sigal, a civillan, wrongfully' and unlawfully 
conspire and agree to. engage in the buaineea ot bringing into 
France trom. Egypt, and other countries tor the purpose ot sale, 

· barter, exchange, and otherwise cleaJ1ng therein, quantities ot 
gold, diamonds, silk, pertume, and other coaaodities tor their 
joint and mtu&l profit anc:l gain: 

Specification 21 In that Major Howard Gaillard, Jr., Headquartera 
and Bue Serdce Squadron; 414th Air Service Group, and Capt,ain 
Tod H. Cohen, Headquarters Squadron, 306th Bombardment Group 
(H); acting jointly' and in pursuance ot a common intent and in 
furthercce ot a conapirac3" anc:l agreement. previ0U1l7 entered 
into and then existing between them to engage in the buainua 
ot br1 nging into France tro111 Egypt. and other countries tor the 
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purpose of sale, barter, exchange, and otherwise dealing therein, 
quantitiec of gold, diamonds, silk:, perfume, and other commo
dities for their joint and mutual profit and gain, did, at or 
near Istres, France, Cairo, Egypt, and Dakar, Senegal, French 
Uest Africa, sometime in April or .May 1946, in conjunction with 
Joseph Sigal, a civilian, wrongfull..T and unlawtully attempt, to 
obtain !rom Waghy I. Zak,y Bey in Cairo, Egypt, and trom Antoinne 
Buovangure in Dakar, Senegal, French West Af'rica, quantities ot 
gold, di&!D()nds, silk, perfume, and other commodities. 

Specification 3, In that Major Howard Ge.illard, Jr., Headquarters 
and Base Service Squadron, 414th Air Senice Group, and Capt,ain 
Tod H. Cohen, Headquarters Squadron, 306th Bombardment Group 
(H), did, at or near Istres,.France, Paris, France, and Brussels, 
Belgium, and at various and sundr7 places between said places, 
from about 1 Ma,- to about 6 June 1946, jointl7 and in conjunction 
with each other and Joseph Sigal, a civilian, wrongfully and 
unlawtull7 conspire and agree to engage in the enterprise ot 
buying allled military- .marka and converting them into United 
States Postal lloney Orders for their joint, and mutual protii 
and gain. 

Specitication 4: (Finding of Not Guilty as to Gaillard.; Disapproved 
~ b7 reviewing authority as_ to Cohen) 

Specitic;ation S: {Finding ot Not Guilty u to Gaillard.; Disapproved 
b7 reviewing authority~ to Cohen) 

Specitication 61 {Stricken b7 Court on motion of Defense) 

CHARGE II: Violation of the 96th Article ot War. 

Specitication la In that Major Howard Gaillard, Jr., Headquartere 
· and Bue Semce Squadron, 414th Air Serrlce Group, and Captain 

Tod H. Cohen, Headquarters Squadron, 306th Bombardment Group {H) ~ 
did, at or near. Iatres, France, between about l March 1946 and 
about 3l .Ma.r 1946, jointly and in conjunction with each other 
and Joseph Sigal, a civilian, wrongfull7 and unlawf'ull7 conspire 
and agree to engage in the business of bringing into France from 
F.gypt. and other countries tor the purpose ot sale, barter, 
exchange, and othemae deal1ng therein, quantities ot gold, 
diamonds, slllc, perfume, and other coD1110dities tor their joint 
and mutual pro!'it and gain. 

Specitication 2: In that Major Howard Ge.illard., Jr., Headquarters 
and Base Service Squadron, 414th Air Service Group, and Capt,ain 
Tod H. Cohen, Headquarters Squadron, 306th Bombardment Group {H), 
acting jointly and in pursuance ot a common intent and in 
furtherance ot a conspiracT and agreement. prmously entered into 
and then existing between them to engage in· the. business ot 
bringing into France from Egypt and other countries tor the 
purpose of sale, barter, exchange, and otherwise dealing therein, 
quantities of gold, diamonda, silk, perfume, and other coD1110ditiu 
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tor their joint and mutual pro.tit and gain, did, at or near 
Istres, France, Cairo, Egypt, and Dakar, Senegal, French Heat . 
Africa, sometime in April o:- lCar 1946, in conjunction with 
Joseph Sigal, a ciTillan, wrongf'ull.7 and unlawtull7 attempt 
to obtain troa Wagh,r I. Zak:, Bey in Cairo, FaPt, and troa 
Antoinne aiovangure in Dakar, Senegal, French West Africa, 
quantitiea o! gold, diamonds, silk, pertume, and other caa
moditiea. 

Specitication 31 In that Major Hon.rd G&illard, Jr., Headquarters 
and Base Service Squadron, 414th Air Service Group, and Captain 
Tod H. Cohen, Headquarters Squadron, 306th Bombardment Group 
(H), did, at or near Istrea, France, Paris, France, and Brussel.a, 
Bel.guim, and at various and sundry placea between said placea, 
trom about l llay to about 6 June 1946, jointly and in conjunction 
with each other and Joseph Sigal, a cirlllan, wrong!ull7 and 
unlawtull.;r conspire and agree to engage in the enterprise o! 
bu,ing allied .military marks and converting them into United 
States Postal Money Orders for their joint and mutual pro.tit 
and gain. 

Specification 41 (Finding ot Not Guilty as to Gaillard; Disapproved 
by Reviewing Autborit7 as to Cohen) 

Specitication 5: (Finding ot Not Guilt7) 

Specification 6: (Stricken b;r Court on aotion ot De.tense) 

Each.accused pleaded nc>t gullt7 to all applicable Charges and Specitications. 
Accuaed Gaillard wu !ound guilty o! both Charges and Specifications 1, 2, 
and 3 and not guilt7 or Specifications 4 and 5 under each Charge. Accused. 
Cohen was !ound guilt7 or Charge I and Speci.ticationa l, 2, 3, 4, and 5 
thereunder, gullt7 ot Charge II and o! Specifications l, 2, 3, and 4, and 
not guilty o! Specification 5 thereunder. No evidence ot an:r previous con
victions waa introduced•. Accused Ge.illard was sentenced to be diam.eeed 
the aerYice and to forfeit all pay and allowances due or to become due. 
Accused Cohen was sentenced to be diami.ssed the service, to forfeit all 
P&J' and allowances due or to become due, and to be eonf'ined. at hard labor 
tor six months. Aa to accused Cohen the reviewing authority diaapprond 
the findings ot gullt7 ot Speciticatiom 4 and 5 under Charge I and ot 
Specification 4 under Charge II. Aa to each accused. he approved the sen
tence and forwarded the record ot trial for action under Article ot War 48. 

3. The relevant evidence for the prosecution pertinent to the approved 
tind1ngs of guilt;r is summarized as .tollon: 

A.a to Specifications 1 and 2 under both Charg,s: On motion ot the 
proaecution, the court took judicial notice of paragraph 2t, Army Regula
tions 600-J.O, Personnel, Military Discipline, 8 July 1944 {R. 446), which 
pronde• in relevant part: 
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112. General.- * * * 
"e. lliscellaneous. 

(1) (a) Officers of the ArrfJ3' will not use or permit to 
be used their militar.r titles in connection 
with commercial enterprises or an,r kind. 

(b) Orticers of the ~ will not engage in or per
mit their names to be connected with any 
activit.r incompatible with the status·o! an 
officer of the >.rm.y. 

' (2) There are limitations upon the activiti~ ot officers 
and other personnel subject to military law. The 
general principle underlying such limitations is 

· that r,er.r member or the Militar.r Establishment, 
when subject to militar7 law, is bound to refrain 
from all business and professi,onal activities and 
interests not directly connected with his millt&r7 
duties which would tend to interfere with or hamper 
in &n1' degree his full and proper diacharge or such 
dutiu .or would normall7 giTe rise to a reasonable 
suspicion that such participation 110uld have that 
et.tact. ArJ7 subatantial departure from this under
lying principle 'WQul.d constitute conduct punishable 
under the Articles of War. 

(a) It is impossible to entUnerate all the various out
side activitie1 and interests to which these 
regulation.a re.ter. The tollowi.Dg exsmples JDa1' 
be regarded u t7Picalt 
·!• Acceptance b7 an officer ot a substantial 

loan or gi.tt or an7 emolument from a person 
or ti.rm with whom it is the o.tticer• s dut7 
as an agent ot the Government to carrT on 
negotiations.

i• J.cquiaition C!" possession by an officer of & 
financial intereet in ln1' concern whose 
buaineea includes the manufacture and sale 
of articles ot a kind ot which it ia the 
dut7 o! the officer to make purchases tor 
the Government. 

l• Service b7 an officer in the transaction. ot 
busineH between the War Department and anr 
corporation., firm or civil project (a) ot 
which the officer concerned ia an officer, 
.member or agent or (b) in the pecuniar7 . 
protita or contracts ot which the officer 
concerned has a direct or indirect interest. 
See 1ec, l+l. 1 act ot lt ~h 1~ {JLSt~
10971 18 U.s.c. 93) 1 Jill <C Attz. 
lt§l. . 

(b) J.n.,. member or the JW.ita17 Eltabliahment subject to 
mllit&17 law who ia engaged or who contemp].atee 
engaging in outside business or professional 
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actiTitiea, or who has or contemplatea having out
aide interests is enjoined to inform him9el.t "t 
pertinent l&lr8, regulationa, and standards ot the 
aervice. It after such investj u1tion there is a:tJ3 
doubt, the individual coneerr.dd will report all 
pertinent. tacts t.o the War Department and request 
1.Mtru.ctiona • 11 

Letter, Headquart.ere l!bropean Theater ot Operations, dated. 4 April 
1945, tile AG 004 Of.G!, •ubjeetr "Prohibition Against •&g~ in Bu.sines•"' 
wu introda.ced into ev.idence as Proeeoution Exhibit 29 (R. 514). In 
relnant part this directive prorld•r 

•1. It b the pollc7 ot the '?heater CollD&nder that personnel 
aubjeet to Jllil1.tar7 law in thil theater ,hall not, so tar aa can be 
uoided, disturb the eco1J0111¥ ot the liberated countriM nor ue 
their presence here 1n order to obtain or to la., plane to obtain 
azq commercial advantagea tor th~elTM or tor others. 

112. Pursuant to thia pollo7, all per9onn.el aubjeot to Jld.11.-
.tar7 la are prohibited !ro11. 1engaging in 1:)Qsine11' in thi1 theater. 

•3,. The tem 1en,gaging 1n buain..•' 1a defined to includes 

".!• Buying, aell1ng or dealing in eecuritiee, a:cept 
saving, bonda regularl.J' pu-cbued tro11 the iasuing CoTel"DUDt,; 
poatage atu,peJ real estate; or azq kind of propert,7 in this 
theater for Pl"Nmt or tut.a.re personal. profit or 1.nY..t.ment. 
(A.a to dealing 1n currenc7, re.terence 18 made to letter, thu 
headquarter., AG l2l OpGA, subject.a •Prohibit.ion againat · 
Circulating, Importing, or Export.in& United StatM and Britiab. 
CUJ'NnciN in Liberated and Occupied Areu and Certain TJ-an,
actiom Imolving FrenQ~ Ourreno7 Except Through Ottici&l. 

. Channell', dated 23 S.pt,lllber 1944). · . . ·. 

"i.• Acting u aaent, intermediar,- or conduit 1n 1117 
bu.sin•• transaction tor gain 1n this theater tor aD7 person, 
fira or corporation, wherner located or planoed to be located.11 

Judioi&l notice wu t.aken ot Section m, Circular Nwaber· 67, Head
quart.ttS U.s. P'orcea, :&u-oPN,D 'theater, 18 Ma., 1947, 11hich prorl.dee 1n . 
Nlnmparta · 

"III-PBQHDl'fIOll AGADST ~ D BUSINESS. 

. •1. Let.ter,-thia _headquarter•, NJ 004 J.}:G1, 'Prohibition .1&&1n8t 
l!'apgi.ac ill ~tn.s1 , 4. A.pr 1945, 1a r.acinded. 

•2. It ie the pc,lloy- ct t.he Theater Commander that· all mili
t&r7 pereonnel and all penona ace~ or eerrlng with the,A.r,q 
1n th1a theater •hall not, so tar aa can be &Toided, disturb th•. 
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economy of countries within the theater, nor use their pre
sence here in order to obtain or to lay plans to obtain 
arty commercial advantages £or themselves or for others. 

113. Pursuant to this policy, all military personnel 
8:lld all persons accompaeying or serving with the Arnu are 
prohibited, except as provided in this circular, from en
gaging in blsiness in this theater. 

•4. The tenn 1 engagi?lg in business' is defined to in
clude: 

11a. Buying, selling or dealing in securities., ex
cept savings bonds regularly purchased from the issuing 
government; postage stamps; real estate or any kind of propert~ 
in this theater !or present or fu1Jure personal profit or in
vestment. Dealings in cU1Tency are also jlrohibited., by the 
provisions of letter, this ~eadquarters, All 123.7 GAP-AGO, 
•Prohibition Against Circulating, Importing, Mailing or Elc
porting US and Continental Currencies, including B;-J. tish cur
rency, in Liberated "1ld Occupied Areas., and Transactions In
volving ill Currency Except Through Official Channels'., 27 
Feb 1946. 

•b. Acting as agent, ·intermediary or conduit in 
any business transaction for gain in this theater for an:y 
person., firm or corporation., wherever located or planned to 
be located. · 

• 11c. Using the Arar:, postal system or other .lrJrty can-
munications systems for sending or receiving oommunications 
relating to arty unauthorized business transacted, or to be 
transacted., in this theat~. 11 

n.tring the period between March to 1 June 1946 accused Gaillar9-
was the Comnanding Officer of the Headquarters and Headquarters Service 
Squadron, .U5th Air Service Group stationed at the Istres Army Air Base 
in Southern France (R 161-162) and also acted as Base Executivo Officer 
(R 880-881). During this period accused Cohen was the Base Civilian 
Personnel Officer at the· Istres Arrrry Air Base. Prior to that assign
ment he had been assigned to the Office o! the Director o! Supply, Air 
Transport Command (R 161-162). · 

In the spring of 1945 accused Cohen met Joseph Sigal, a Belgian 
civilian who lived in Marseille, France (R 75; Fros Ex 311 R 734). They 
became very friendly and Cohen became a frequent visitor at Sigal1s home 
(R 75; Pros Ex 31). Sigal had maey desirable business connections in 
lfarseille and at times he was of assistance to Cohen in obtilning varlous 
materials £or use at the base (R 76). At one time Cohen discussed with 
Sigal the fact that many Arlt:zy' Officers were making substantial profits 
in various business ventures (Pros Ex 31) and the two discussed projects 
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tor· an import arid export .rosiness which they planned to begin atter 
Cohen's relle! :f'ran active duty- (R-77).. , - _ . · · 

In JulJr 1945 (R 147,; Pros .Ex '2) or late 1n 1945 (R ·120) Sigal 
and Cohen met an Egyptian business man named ll"agb;y Zalcy' Bey 1n Paris 
where theycli.scussed the business.of exporting good.a trCGl Egypt to France 
(R. 120; Pros Ex 2). Cohen told ll'agey Zaky Bey that he would send a . 
messenger to Egypt who would r.aanmn1cate with the latter upon his ar
rival (Pros Ex_ 2, p 2). For the purpose of 1dentu'ying· arq comnunication 
ha might send, Cohen wrote his signature 1n ll'agb;y ZalQ' Bey' 11 presence
(Pros Ex 2, p .3). · · . . -

. ·, Cohen and Gaillard, -.ho had known each other since Novembei• 
1945, became :f'air~ 1'aai friends attar l Februar;y 1946. In their con
nrsationa the,- b-equently- discussed plans tor maid ng mone,- prior to 
their_~l.eaae from actiTe 'duty (R ~J Pros Elc .30, 31). 

' On one occasion early in 1946, the t..-.o accused nnt to the 
home of· Sigal 1n Marseille (R 80). The,- discuesed the fact that'. . 
Gaillard was going to be separated and that he wanted· to e arn •some . 
money before he :went home (R 81-82, 84-8.Sj Pros Ex ,30_, p S} • 

.lt this time,· Cohen asked Sigai what the;r could do abOut · 
making sane monq. Sigal.JDentioned- that sane 'people were getting goJd 
in .Africa and bring:Lng it ·back to Belgium !or sale but he stated that· 
gold could be obtained onJJ 111.th AIJF tr&Des (African Occidental francs) 
(R 89)~ and that the price. ot one ld.lo ot gold iii A.trica ·was approxi"'! 
matel.1' 160,000 MJF francs (R 89) •. OM ld.lo ot gold could. be resold in 
Belgium tor. the equivalent of 450,000 French francs. ·Sigal ~stUied 

· _that om ol the· accused aaid, "Well, perhaps that could be a wq ot doing 
. money• and Cohen added that it 110uld be the thing to dD,' provided. there -

was not going to be ar:r:, trouble (R 89). Gaillard mentioned that he knn. 
'a fiyer who could:go anywhere .(R 92). . , . . . 

I " • 1 
. . ... 

On 24 Februar.r 1946, Gaillard Ti.sited t;he quarters: o.t Captain 
Carlo :ll. DeGennaro, a rated pilot, who as. the Group Jir Inspector ot . 
the 306th Bombardment Group and the Station Air Inspector at Istre• 
(R 161.-162). - Gaillard re.tarred to a previous conversation llbich he. 
bad had with DeGennaro and to a transaction in w_h1ch the taro had· been· 
engaged and asked DeGennaro it..~ was still interested in making ·some 
money- to which DeGennaro replied in the af'tirmative (R 163). ·. ·.. 
• \ • .· , - · I•' • . / .-., 

.On the morning o;f' the ~ollar.l.ng·'dq, DeGennaro saw Gaillard 
in. the latter's of4ce. GaW.ard told DeGennaro that the latter could 
make some money b7 delivering certain packages to addresses in Cairo.···· . 
and Dakar 'and by carr,illg back pacQgea ~ram those addresses. Gaillt. rd 
stated· that he knew of a syndicate which .was interested in these deals. 
He asked DeGennaro to arrange a'. trip to Iakar 1n bis capacit7 as Air · 

I • ,. ·'. ' • 
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Inspector on the pretext of inspecting a courier run from Istres to 
Liberia. Gaillard stated that he would undertake tlle matter of getting 
a clearance to Cairo in connection with the purchas.J of Post Exchange 
supplies. DeGennaro was told that the people in Africa were expecting 
a messenger with plans for the exchanges and packages from Istres. 
The packages from Istres would contain either currency., or letters 
confirming previously established plans (R 164-165). 

Gaillard told DeGannaro that they were all links in a chain., 
that it was only necessary for DeGennaro to know him and the people 
that he was supposed to contact at Dakar and Cairo and that., as to 
Gaillard., it was only necessary for him to knoir De'Gennaro· and the other 
individuals in the syndicate with whom he had been making arrangements. 
Gaillard added that the syndicate wuld some day own its own liberty 
ships., and asked DeGennaro whether he was interested in representing 
the syndicate at Brazil. He also mentioned that the commodity to be 
brought back from Dakar was gold bullion and that the COI!IIlodity to be 
brought back from Cairo was essence of perfume (R 167-169). DeGennaro • s 
share 110uld be approximately 20% of the profits arising from the sale 
of the imported merchandise., which Gaillard estimated would be $10.,000. 
He also stated that he {Gaillard) would not receive B.DJ,· profit .from the 
enterprise. except whatever DeOannaro chose to •tip" him {R ·164-165). 

DeGennaro told GailJard ·that he would think about the pro
posal. DeGennaro thought about the matter .for about a week., art.er which 
he made up his mind to tell the base commander the entire story. He did 
not report it at the time the proposal was made as he was surprised that 
:Major Gaillard had made such a prop9sition. .la he (DeGennaro) was an ap
plicant for a Regular Arrey commission., he thought that Gaillard might be 
filling out a report in connection with his application. He also thought 
Gaillard might be trying to •frame him. n He reported the matter to 
Colonel Harris who was ·::.hen base commander., told him the complete story., 
and requested assistance in connection therewith. He asked Colonel 
Harris to request higher headquarters to send properly trained investi
gators to Istres to conduct .:_"1 investigation of Gaillard•s proposition 
{R 167-169., 'Zl3, 276). 

Between 26 February and 16 April 1946., DeGennaro and Gaillard 
had short conversations almost daily around the base or wherever they 
met. On some of these occasions Gaillard told DeGennaro to hurry up and 
make the trip to Dakar and Cairo because he was about to be redeployed. 
Ha also told DeGennaro that the syndicate was having difficulty getting 
the AJJF francs. On one occasion he asked DeGennaro if he could permit a 
stop at Tripoli in his itinerary because a contact was being established 
there. At another time he told DeGennaro that he wanted the latter to" 
arrange for a stop at Rome because a contact was being established there. 
DeGennaro was told at one ti.!lle that he could carry hcae a package - an 
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ordinary package, but of extraordinary value, and he would be compen
sated accordingly. At various other times he told Deeennaro that he · 
would try to accompany him on the trip; that DeGen.naro could throw the 
money aYrtry it he ever got 1n trouble on the trip but that the syndicate 
1"0uld revenge itself in case he absconded with the money; and that he 
would be carefully observed from the moment he accepted tba package .f'rom 
him up until the time he returned to Istres with the commodities. 

He once asked DeGenn.aro it he thought Colonel Harris 110ule1. 
be interested in joining the syndicate in its activities. On another 
occasion he told him that a member of the syndicate had been apprehended 
at a Paris nfencett with platinum and diamonds (R 171). 

Major Gaillard told hiJll that diamonds and hashish were avail
able 1n Cairo (R 171). He also said that DeGennaro could get essence 
of perfume, which was in great demazxi b:y French perfume manu.t'acturers, 
fran Cairo in a parcel approximately the size of a jerry-can which could 
be carried easily among the big boxes of the Post Exchange supplies 
(R 173). The perfume transactions could be considered both a Jagitimate 
and a profitable one (Pros Ex 30, p 4). The commodities mentioned in these 
conversations included gold bullion, diamonds, silk, essence of perfume, 
and hashish (.R 176). · 

.lt one time Gaillard asked DeGennaro how he felt about carrying 
dope, opium and hashish, and DeGennaro answered that he did not .like the 
idea. Gaillard replied that hashish was available in Cairo. To the . 
further question, "Would you object to carrying opium or narcotics back 
from Cairo,a DeGennaro replied, •r certainly do.• Gaillard answered,-Well, 
no opium or narcotics are involved in any of the deals• (R rn, 285-286). 

A fn weeks a!'ter the two accused and Sigal had discussed the 
African venture Cohen came to the latter's house and asked him what was 
delaying his preparation for that venture. Ha stated that the pilot was 
ready to go whenever tooy wanted him to leave. At that time SigaJ. told 
Cohen that too business venture 110u.ld only result 1n trouble. Cohen . 
agreed but stated that they had promised to engage in the enterprise and 
they would have to do something about it. Si.gal replied that the easiest 
solution for discouraging the venture was to say that no .ADF francs could 
be fouzxi (R 9J). Sigal, however, contacted a friend named Jacques La Vielle 
and asked him if he knew anyone in Africa connected with the gold busi.ne;JS 
(tl 94). As a result of Sigal 1s conversation with La Vielle, the latter 
'Wrote a letter to a certain Antoine 1n Dakar on 8 April 1946. La Vielle 
gave the letter to Sigal. who in turn handed it to Cohen (R 95). Cohen 
told Sigal at that time that he was going to give the. letter -to Gaillard., 
who would give it to the pilot. This letter provided, as .tollowu 

·. •.Marseille, A.pril 8, 1946 
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•Dear friend Antoine., 

"You are going to be astonished a.ftzr such a long 
silence to have the occasion of receiving news f'rom me. I. 
knew through our common friends what was becoming of you. I 
know that you are doing well in business and you know how 
much pleased I am about it. The purpose of this letter is to 
ask you if I could contemplate an arrangement through your 
channel., which even could interest you if ;you so desired. 
This is what is the matter. The bearer of' this letter., in 
whom I fully trust, travels regularly between Dakar and here. 
He could quite safely transport 'Jone 1 ., which one can find in 
good conditions 1n your place., and that one can sell on our 
place with a S11bstantial profit. 

"Could you procure him this merchandise., which would 
be paid cash? I am sure that everythiDg cruld be done. You. . 
would find the most sui:e rior aerchandise. 

"I believe I can rely on our old tr:leodship tor ::rou 
to take the necessary steps in that sense., because I need to 
disentangle., and this is a unique occaaioll far tbe relief. 

•Through the bearer· have .•• word aent eiving me tull 
necessary details to get this business through to a good end., 
and let me know at the ea.me time if the currency of' ever Mre 
Jd..ght do., or it the ' one of !JJF is absolutely Deceasar,y., or 
another one. 

•I belieYe Therese is doing well.· I am kissing both ol 
you love. 

Jacques La Vieille• 

•.A.a I don't know which currenc7 would be needed you can give 
hill two kilos which will be paid to you in about eight days. 
Do tor the best. You SJJJ¥ act without fear. 

J. v.• 
•It is 7our brother,;_in-ln Toine who gave me your address. H11 
health is all right., but think lite is not treating him well at 
all. . 

•ill the taaily ot cousin Jean is all right• (:a 135.,214; Pros Ex s) • 

.lccording to the interpreter the wrd •jonc• is either a slang 
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expression with which he is not familiar or it means "Rush, a Flexible 
Rod" (R 225-227). 

At the time he delivered the letter to Cohen, Sigal said that 
nobody would part with~ merchandise without money, "but by that vray 
we had kep'\ our promise to the llajor and his pal * * *" (R 96). 

On or about 27 March 194$ De Gennaro reported Gaillard's 
remarks to agents or the USAFE CID. He also made reports to Lieutenant 
Colonel Smith, Chier Agent, CID, ETC; to Major Boas, the executive officer 
of the Theater Provost ldarshal's office, t~ Captain Sullivan, Chief 
Inspector, CID, and to Agent Aviv Blackman, CID. The report to the 
latter two was .made on 15 April 1946 (R l?O). · 

The night to Africa, with Da Gennaro a., pilot., was scheduled 
for lJ Apri+ 1946, but was not ma.de until 16 April because De Gennaro 
was delayed by other duties and because llajor Gaillard had requested 
that '\ha trip be postponed several days because the syndicate had high 
hopes or receiving AOF francs from a man supposedly en route to Istres 
(R 178). . · 

Shortly prior to De Gennaro's departure, Gaillard told hlll. to 
.be terse and tight-lipped, to represent himselr only as the courier or 
this mission am. not to Bll81rer any questions., because the people at the 
other end might develop doubts as to 'Whether they should turn the com
modities oTer to De Gemaro. Ha also suggested that it the latter had. 
any opportunities to obtain any commodities from other sources that 
the syndicate could handle the disposition or those commodities in France 
on the legal or illegal markets - and that "We would share the profits 
ourselvesn (R 178-179). 

On 15 April 1946, De Gennaro saw Gaillard in the latter's of
fice where Gaillard went to his .field safe and took tro11 it an envelope 
which he enclosed in a second envel~pe (R 179). Some time later he gave 
the enTelope to De Gennaro and told him that it was to be delivered to 

· Antoine in Dakar. rt was open and Gail.la.rd suggested that De Gennaro 
read it it he wished to, which De Gennaro did (R 181). Gaillard remarked 
that the letter was an ordinary letter between the two men asking that 
commerce between·them be reestablished. He told De Gennaro that there 
was no mention of gold :ui the letter but that Antoine would understand 
the rererence therein to two kilos, which was requested., was to gold 
bullion (R 381). Together vrith the lettei; Gaillard gave De Gennaro a 
alip or paper from his wallet upon which Antoine's address in the native 
section of Dakar was written (R 181-182). At that time Gaillard told 
De Gennaro that upon his arrival in Dakar he would be under surveillance. 
He also suggested that it Antoine were unable to give him any gold he was 
to try to get troa him. the names of other individuals in Dakar who may 
have some gold and who were w'1.l.li.ng to send it to France tor sale. De 
Gennaro was also to ask Antoine if. he had any other commodities available 
for export to France (R 183). 

11 
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At the time Do Gennaro was handed the letter f1•om 4Vielle to 
Antoine, he was also given a letter addressed to "lft.i.ghy I Za..lty Bey-,. Rue 
llansour Mohammed, Zamulek, Cairo" Ca 188-189; Pros Ex 6). Thia letter 
(Pros ~ .3), which was written b7 Cohen (Pro~ '!r?:. 2,, Pros Ei Jl), prortdeda 

•It has been aome :months since I had the pleL,.Jm ~ ot 
meeting you in Paris with our friend Joe Sigal.. At that 
time I hoped to be able to get to Cairo very soon af'terwarda 
but events seemed to keep ccaing up and I never aade the 
trip. Now I have a Colonel who 1s nry am:ioua to aake 
some money and has arranged to han one ot his men make 
an inspection trip 'Iiith an airplan9 and ha 1s in aole 
charge ot the trip and thus will be able to bring anything 
back that is available. Because of ail.itar7 reasons, the 
man Tho ia ·bringing this note to you does not know ae and 
has no idea of the name on this signature and it ia best 
that he does not knOW' IltY' name at an. lie have not sent. ~ 
lDOne7 with him aa French francs have very little value 
outside of this country but as I understood you have in
terests here who can take care~ your money-, it not and 
you have some thing that you Yi.sh brought back to Cairo 
1t can easily be arranged for the ne.xt trip. .AnythiDg 
that you have tor.France can be carried and the weight 
ia no importance, it you can arrange ror-aome trans
portation to' the air field £or the Captain who is mak:1ni 
the trip. He .hiuelt is a good aan and I han utaoa'\ 
confidence in him altho he does not know I aa interested 
in this deal. As I said. :.betore anything can be carried. 
from. essence of perfume in any quantity to diamonds, •ilk, 
cloth or dope if necessary. The Colonel wishes this to 
be a real clean up and 'Will give up 100% protection on 
the delivery, to here and the sale ot all. items will be 
handled by SigaJ.. rt you are not in a position to give 
something for the trip will you put the Captain in toueh 
nth some one -.ho is interested as this is the opportunit7 
of a lif'e time as there will be no inspection of this ship 
on its return and it can ·carry many po1mda ot materiel ot 
al.l kinda. Anythin& that you can do to make this a real 
profitable trip and with the idea that it is only the be
ginning 'Will surely meet 1dth all approval on the part 
of the parties interested on this and and especially me. 
I£ you ,can furnish us rith a liat of prices for the stu:f't 
that you send se that we can make adequate prices on this 
end all rlll be well'. Hoping that this is the start ot a 
really valuable business, I .wiU end on a note of success, 

•:My most .sincere wishes £or your health and 
happiness, and 11.~ I extend my best hopes for you and 
your £amily," 
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'When Gaillard handed this letter to De Gennaro, they discussed 
the itinerary or the il!rican trip. De Gennaro told Gaillard that he 
was going to go first to Dakar, then to Cairo and t·.1.11 back to Istres. 
De Gennaro mentioned that he might not be able to take ot:t the .following 
morning due to the weather. Gaillard then sugg~sted that he reverse 
his itinerary and go to Cairo first. Gaillard asked De Gennaro to re
turn to Istres after six o•·~lock 1n the evening, beca1.We it would be 
easier to moTe any commodities from the field without detection. He 

'added that he was going to wait at the field until seven o•clock on· 
each evening frOll 22 April to 25 April. 

De Gennaro was not given any money- by either of the accused 
for use 1n connection with the African trip (R 330). Nothing wa., said 
at this time nor at any other time, b;r either accused to De Gannaro, 
about paying customs duties on any- or the cc:amodities (R 39~:399).. ' 

Gaillard also stated that the letter to Waghy Zak;r Be;y 1t'8B 
written by- one ot the most powerful men~ France and added, in sub
stance, that protecting De Qennaro•s Ute waa secondary- to destroying 
the lette:i:- so that no one could see the signature. Gaillard al.so added 
that if De Gennaro ever did see the signature he was never to breathe 
it to anyone else (R 190). 

On 16 April at about 1300 hours, De Gennaro took ott in a 
B-17 !or the ilf'rican trip. On the night or 16 April he met Captain 
Sullivan and Agent Blackman of the :l'heater Provost Jiarshal Office at 
Port Lyautey, where Blackman opened the letter to Waghy zaky Bey and 
made a photostatic copy thereof. From Port Lya'lt.ey De Gennaro went 
to Dakar, arriving 20 April, where he met Antoine and gave him LaVielle 1s 
letter. He told Antoine that he was from Istres, near )(arseille, but 
that he had no money. He asked .Antoine it he had arty friends who might 
have any gold for export to France, and asked him it he had any co.11.
modities other than bullion which Ue Gennaro could take back to France.· 
He also asked hi.JD for a letter outlining details for a future transaction 
(R 193). 

, On 21 April 1946, prior to leaving Dakar, De Gennaro was given 
a letter by Antoine's wife at Antoine 1s home (R 196). On 21 April 
De Gennaro flew to Cairo where he saw Waghy Zaky Bey- on 23 April. ll"agh.7 
Zaky Bey lived at the address indicated on the envelope given De Gennare 
by Gaillard (R 196-197). De Gennaro gave him Cohen's letter (Proa Ex 3) 
and 7faghy Zaky Bey read it (R 197-198). Thereafter they nnt to an 
office building 1n another· section o:t Cairo, where Waghy Za.ky Bey in
~oduced De Gennaro to a Dr. SolOlllon (R 198) • Zaky Bey showed Cohen• s 
letter to Solomon and read it to him 1n a native language (R 199). 
De Gennaro, in response to a question by Solomon, told hi.a that he had 
come fromlstres in a B-17 and that he could carry as much as fiTe tons 
o.f' commodities. Prior to De Oennaro•s departure from Cairo he was given 
a letter by Waghy Zaky Bey .f'o~ Cohen. 
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De Gennaro left Cairo on 25 J.pr:1:1 and went to Telaviv upon 
.. 

instructions from Captain Sullivan., who was in charge or the flight 
(R 203, 884). So .far as De Gennaro was concernact I went to TelarlT 
to get hashish at Waghy zaky Bey 1s suggestion. Upon landing at L}'dda 
he reported to W1ng Commander Earl, the colllllanding officer o! the a:1.rdrome 
(R 202-203, 308), and discussed matters relating to the case with t..~e 
latter (R 204). 

From Telaviv De Gennaro new to Oran where the letters !roza 
Antoine to LaVielle and Waghy Zaky Bey to Cohen were photostated. Fro• 
there De Gennaro proceeded to Rome and arrived at Istres on 3 .Kay, some 
time in the afternoon. About half' an hour later he saw Major Gaillard 
and gave him the two letteirs from Antoine and Wag.by Zaky Bey-. The letter 
from. Wagby Zaky Bey to Cohen was in an envelope marked •Tod H. Cohen, . 
Personnel• (Pros Ex 7, R 204). De ~aro stated that he didn 1t get 
anything troll either of the contacts; that he was prett:, angry about 
having !lown 11,000 miles and having been in the air 565" hours with 
nothing to show for it. He told Gaillard that he refused to jeopardize 
himself further on another long trip unless at least 2,000 pounds nre 
deposited in his office. Jie referred to potmds because Gaillat"d told 
hill the. syndicate could get •ooaucoup• pounds (R 283). . 

Gaillard told De Gslnaro that he was surprised that De Gemiaro 
didn't get anything and that he was going to find out that night what 
had happened and -irho had failed to cs.rry out his part of the previous 
commitaeots (R 205). Gaillard asked D& Gennaro whether the latter had 
high-jacked the materials, and was told by De Gennaro that he could cable 
Antoine and Waghy Zaky Bey if he had any doubts about it. 

The next day De Gennaro sn Gaillard in Gaill.ard's office 
where. Gaillard stated that he had been up wi_th Sigal and Captain Cohen 
the whole night and that they had concluded that the people in Dakar 
and Cairo had failed to cap7 out their pa.rt o! the bargain. Gaillard 
again asked if De Gennaro hadn 1t high-jacked the materials. 

The letter !roza Antoine to LaVielle provided in parts 

"I can, to oblige you*** let you han one or two, 
maybe three, but at the condition that you send me the 
money, and this I can only do once, perhaps twice * * * 
Here the French money is not accepted, only the .American 
and British or Swiss, here the dollar is worth at ths most 
100 AOF tranos and the pound 350 AlJF francs. * * * As 
regards what you ask me, it is worth nowadays between 
180 and 185 (money here). Consequently, if you find the 
necessary- aoney., if you are interested, and if the same 
person comes back, send me a forewarning cable*** 
I repeat it, do not count on it i! there is no aoney.
* * * it is not that I distrU3t you, but first, I do 
not ha.Te any money at hand.• (Pros Ex l; 1-A; R 105-106). 
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. The letter which Wagby Zaky Bey wrote to Cohen and llhich 
De Gennaro likewise delivered to .Gaillard proTided., in part a 

"It is 111.ost unrortunate that no message .;; ..me to me 
trom you sometime before the arrival of yotU· messenger
* * * time now was .for this trip much too short without 
the slightest notice * * * There is plenty ot' stuff here 
but nobody is readJ' to handle it without some sort ot 
guarantee., proaissor;r note or anything along'this line. 
As I understand your mes.senger is coming back., will 
you please send with hill nm tillle the necessary guaran
tee tor exchange., that will be real business and I got 

. here a few Tery confident triends as enthusiastic about 
it as we could be" (Pros Rx 4, a 159). 

Prier to De Gennaro'a return., Cohen had called Sigal one da7 
and stated that be bad no news i"rom De Gennaro and he expressed the !'ear 

· that an accident had be.tallen the pilot. A i"n days atter that Cohen 
telephoned Sigal and told hi.a that the pilot had returned., but that be 
thought he had not brought back anything. Xhe next day Cohen came to 
Sigal's house and gave Sigal. the letter .from Dakar which SigaJ. read to 
Cohen. Then Sigal gave the letter to I,aVielle (Pros Ex 1, R 100). 

. Dur1na the early pa.rt ot liq 1946 Gaillard asked De Gennaro 
what currencies Antoine wouJ.d aec,pt in Dakar., and stated that he was 
planning another trip to Atrica. De Gennaro replied that he .telt certain 
that AOF trane1., English.pounds.,_ and ~erican dollars would be acceptable. 

On one occasion between 7 and 15 lla;y Gaillard told De Gennaro 
that he had approached Lieutenant Colonel Kesling and proposed that 
the latter make a round trip to Dakar and Cairo.· He explained that 
this was merely an "organisational• e:tfort on Gaillard'• part in case 
De Gennaro were redeployed~ so that there would be someone available 
to make the trip (R 209). 

About-1 llay' 1946., llajor Gaillard went to the o!!ice o! 
Liautenant Colonel Earle W. Kesling., Dllputy- Comaander ot Istres ~ 
Air Base, where the two conducted a genm:al conTeraation. Several 
days later., on or about 6 or 7 Kay, Gaillard inrlteii Kesling to eat 
at the Casino in Istres. Attar they le.ft the Headquarters the;y met 
Captain Cohen., and all three went to the Casino in Cohen •s car. , They 
discussed the stock market, brokerage buainess and risk and gain. 
l{ajor Gaillard introduced the subject or risk and gain and there was a 
discussion ot di.tt'erent kinda ot risk and gain - tor instance., risk ot 
life or limb; risk ot propert;r; risk ot going· to jail:, tor.. a monetar;y 
sum; how much a person lfOuld dee.11 a sufficient sum to risk spending a · 
little time in jail (R 661-662). Several days later, on or about 
11 llay., Kesling went to the llonrev Club 1n Marseille with Gaillard 
and their lady' trienda. While there Gaillard asked Kesling what he 
thought of picking up a little ~asy- money. When Kesling asked how the 
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mone7 was to be earned Gaillard replied, "It is Tery easy to pick up a 
little money just ta.king a package dO'ffll to Africa ar, t bringing another 
packa.te back.• Gaillard said that the package wo~d contain either 
h&shiah, cocaine, or d:i.S&onda, and other merchandise. Kesling inquired 
how much money that wm:ld involve and Gaillard replied, •An amount of 
$1.0,ooo.• G&illard aaid that Kesling would have to transact the entire 
business himael.t; that Gaillard would not iO aloft. The next. day Kesling 
told Colonel Harris, the Base CommM.der, and Captain De Gennaro, about 
Gaillard1a remarks and ask:ed De Gennaro to report the incident to higher 
headquarters in Germany. They decided to 11 keep stalling offfl Gaillard . 
and obtain as much information as possible. It was decided that Colonel 
Kesling 1hould delay any tran.,action 'Wltil De Gennaro· returned from a 
contemplated trip to Germany because· it that trip did not turn up any 
evidence, Kesling would try to &et the neo~ssary evidence by taking the 
trip to At'rica which Gaillard had proposed. 

About a week iater.Gaillard came in to Kesling's office and 
discussed the proposd.tion he h:ad mentioned at the Monrev. Kesling asked 
how many·people would. know that he took the package to Arrica, and 
Gaillard replied that Captaih De Gennaro,· him.sell, Kesling, Cohen, am 
one other wh011 he would not naae would be the only persons who would 
kn01r aeything about it. Kesling askec;l what his share of the pro.tits would 
be and Gaillard said there would be •an even split all the way around,• 
which wtiuld probably be about $10,000 per person. Kesling aaked. what the 
outcome would be i.t he threw the package OTerboard en route to Africa; 
it he suspected that CID agents were aboard his plane. Gaillard •took a 
dim vint' o.t that and said that "it would not be right to throw it oTer
board,•one particular reason being that anyone involved in this was 
:r;-esponsible for tm carey-ing out of the mission. 11 Gaillard explained 
that it would. not do any &ood for anyone to •squeal• because •each flight 
waa a separate flight or its own and nobody could be part of any ·other.• 
He al.so stated that money- would be contained in the package and that he 
could get practically- any aaount o.t money 'in any currenc7 within forty
eight hours. A little later Gaillard returned to Kasling's office and 
asked it Kesling could possibly hold him. ova~ a little longer so that 
he could share in the proceeds o:t at lea.at one trip before he had to go 
home. Gaillard stated tnat he had received no money from the transaction 
yet. He added that Kesling could make several other trips "on his own" 
and that everything was all set with the "big boys.• A dozen times or 
so thereatter., Gaillard remarked to Kesling, "When you are ready to do 
business let me knorl (R 660, 664-665, tfl4)• 

· · · In a pre-trial statement which wa,i admitted h erldence a.a 
prosecution's Exhibit Bo. 30 (R.620) onr objection by'tbe defense that 
it had not been TOluntari~ obtained (R 605-620), accUBed Gaillard con
firmed and corroborated the other eTidence adduced by the prosecution. 
With reepect to Speci.tications l and ·2 under both charges, accused' Gaiµard 
stated in substance that he knew Cohen since November 1945. He had social 
contacts with him since Januarr or J'ebruary 1946. On various occasions 
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during February and March they talked about perfume. He asked De Gennaro 
if he would be interested in talcing a letter to Egypt and bringing back 
a package which would be given him in return for the letter. The package 
was to contain essence of perfume and that it wouJ~ ~~ considered a, 
legitimate and profitable transaction. He told De Gennaro that if he 
(Gaillard) got any share of the profits, De Gennaro•s share 'l"'ould equal 
Gaillard•s. lie met Sigal in early .March of 1946, having been introduced 
to hill by Cohen, and visited at his home in Cohen's company. During the 
first visit, Sigal mentioned the fact that. gold could be purchased in 
Africa and resold in France at a hundred percent profit. Sigal also 
said he knew aomeone in Dakar, Africa, who might have as much as two 
kilograms of gold which he would be willing to send to France for·sale. 
A few days before De Gennaro was to leave for Africa, he receind tw·o 
letters from Cohen, one unaddressed which was intended for Cairo, and 
the se~ond addressed to a person in Africa. Gaillard received the 
address to the Cairo envelope from Cohen on a separate piece of paper. 
Gaillard looked at the letter to Dakar, sealed the two letters and"gave 
them to De Gennaro. Upon De Qennaro 1s return he took the two letters 
the latter had given him and delivered them to Cohen, who opened·the 
letters and explained the contents to Gaillard. Gaillard compiled a list 
of currency exchange rates of sixteen countries from information at the 
Base Finance Office for the purpose of checking Sigal's quotations on 
gold and clearing up in his mind the difference in currency exchanges. 
Gaillard also talked to Colonel Kesling in a club and at dinner and dis
cussed the possibility of picking up camnodities for delivery in France 
and the possibility of Kesling 1s making a flight for this purpose. 
Gaillard named several commodities to Kesling and told him that there 
waa unliaited capital available on short notice. Gaillard did not 
advance or promised any money for these transactions and never received 
any proceeds fro,a thea. 

Cohen also made a pre-trial statement which was admitted in 
evidence as prosecution's Exhibit 31 (R 734) over objection by the 
defense that it had not been voluntarily obtained (R 714-734). With 
respect to Specifications 1 and.2 under both Charges Cohen statad in 
substance that from about 1 February 1946 Cohen and Gaillard became 
fairly fast friends and talked from time to time on the subject of ma.king 
some money. Cohan was also a close friend of Joseph Sigal~ and told Sigal 
at one ·t.ime that a great many officers in the AJ:'rnY were engaged in various 
business ventur-es and had made a lot of money thereby. Cohen asked Sigal 
what they could do in regard to making money 1n foreign place£. and the 
latter suggested that they could import some things from Africa for sale 
in France. Sigal stated that he could give Cohen a letter to be carri3d 
to Dalcar requesting gold on credit. · 

,Cohen had met a man from Cairo in Paris in November 1944, 
and Cohen gave Gaillard a letter addressed to Zalcy Bey in Cairo. 

The court was ins.t.ructad to consider the statement of each ac
cused as evidence only against the accused who made it (rl 620, 735). 
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As to Speoification 3 under both Chargesa Judicial notice 
was ta.ken of ·;far Department CircJllar No. 64. 5 March 1946. which provides 
in relevant·parta 

"2. CURREUCY AND E:ZCHA:JGE COlITROLS. ::i.. To protect the 
interests of the United States Govern.~ent,-to assist foreign 

·countries to maintain monetary stability a.nd to-diminish or 
prevent currency black market operations, it is the responsibilit;y 
of theater commanders overseas to establish and maintain effective 
controls over - -

* / * • 
"(3) Exchange of foreign currencies. • • • 

"c. Rigid controls to establish and maintain appropriate safe
guards and security measures are essential to obstruct and prevent 
black market operations in United States currency, to prevent its 
-falling into unauthorized hands, and to block the flow of that 
already in unauthorized he.nds back into general circulation. 

; .. . . 
"e. The obligation of the iTa.r Department to exchange foreign 

currency for authorized personnel ,extends only to those currencies 
in which troops are paid. @.th respect to a foreign currency in 
which troops are paid, the obligation of the War Department to take 
baok such currency frOI!l. military personnel in exchange for dollars, 
dollar credit, or other foreign currency, extends only to the 
net cash pay and allovrances paid to each individual plus sums given 
to him in exchange for dollar instruments, and minus whatever sums 
the individual has expended at Army exchanges, commissaries, 
Government messes er other of!icial or quasi-official installations. 
A vital principle of the ~7ar Department's currency transactions with 
foreign countries is that the total amount of a foreign currency 
taken in by disbursing officers shall not exceed the total sum 
of the same currency disbursed or given in exchange. Adequate 
accounting records are available to each $;heater canmander to 
analyze total receipts in comparison with total payments in the 
currency of each country within his theater; and such records, 
when considered in conjtmction with the normal expenditures of 
military personnel in other than official and quasi-official 
installations, immediately indicate the adequacy or inadequacy 
or existing exchange controls. The necessit;y for keepine; receipts 
or a specific currency below the total amounts paid out can be 
understood when it is realized that the War D~partment must settle, 
transactions in each foreign currency with the issuing country 
separately -and independently £rem l"iar Department transactions 
in currencies of other countries. Thus. while an excess of receipts 
of one currency taken in exchange for another leaves the·d:i:sbursing 
officer's books in balance, a serious and costly disequilibrium 
may nevertheless exist from th~ viewpoint of over-~11 currency 
settlements. Ob~ervance of the principles expressed above and 
the enforcement of exchange controls are essential to avoid an 
unauthorized expenditure of \iar Department funds and to block 
individuals from black market or collusive operation for personal 
gain. 

"f. Foreign currencies not used for disbursements should be 
exchanged only in exceptional instances in accordance with the 
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provisions of paragraph 16. * * * 
"11. -EXCI-iAHGE OF FO?.EIG}J Ct'.:'t.'-IBHCIES IN OVERSEA THEATERS. 

a. Disbursing officers in oversea. areas will ac~er· - from 
authorized personnel, in accordance with appropriate Wa.r 
Department and theater exchange control regulations, local 
ourrency at the rates of exchange prescribed in paragraph 
15, for dollar remittances to the_United States as personal 
transfer account transmittalsJ or in exohange for military 
payment orders, or u.s. Savings Bondsi or regular U.nited 
States currency for personnel returning to the United 
States. Disbursing officers in oversea theaters, however, 
will satisfy themselves prfor to ma.king exchanges that such 
currency was acquired by the individual requesting exchange 
only as his cash pay !},D-d allcwances, or in exchange through 
official channels for another currenoy received as his cash 
pay and allowances, or by cashing dollar instruments through 
official channels. The form illustrated in paragraph 12a 
may be used for this purpose. 

".!:.• Where excessive amounts of local currency are 
presented for conversion, in relation to the pay scale 
of the individual concerned, disbursing officers will 
require the execution of appropriate certificates e.nd/ 
·or affidavits by the e.pplicant establishing that such 
currency was obtained by him only from the foregoing 
specified sources. In those areas where individual Currenoy 
Exchange Control Books have been issued, disbursing 
officers in such areas will be guided by the specifio 
regulations applicable thereto. When a disbursing 
officer in an oversea area is not satisfied as to the 
reasonableness of the amount, or as to the legitimaoy cf 
the source, or as to the legal tender status of the 
currency presentad, or as to any other phase of the 
certificate, affidavit, or other document submitted by 
the individual requesting the exchange, the request should 
be referred to the theater fiscal director or other 
appropriate authority designated by him. 

"i. Disbursing officers in oversea areas to 
whom European Theater currencies and Italian lira 
currency are presented for exchange will require presentation 
of individual Currency ~xchange Control Books in accordance 
with procedure established in paragraph l2_g_. 

11 12. EXCHANGE OF FOREIGN CUIUIBNCIES WITHIN CONTINENTAL 
UNITED STATES.*** . 

"b. Disbursing officers are informed that the only foreign 
currency considered eligible for exohange into dollars under item 1 
of WD AGO Form R-5346 above,. i_s currency received by the individual 
as his cash pay and allowances, or in exohange through official channels 
for another currency received as his cash pay and allowances, or by 
cashing dollar instruments through official ~hannels, and disbursing 
officers to wham foreign currencies are presented for exohange will 
satisfy themselves prior to making exchanges that such currencies were 
acquired by the individual holders only through the foregoing 
specified sources." 
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Letter, Headquarters United States Forces, European Theater, 
dated 27 February 1946, A& UJ.7 GAP., subject: •.Prohibition against 
circulating., ill.porting, mailing~ or exporting United States and Contin
ental currencies including British currency 1n Li.be·:i~-d and Occupied 
Areas and transactions involving all currencies e,;;,..;;·~pt through o.tticial. 
channelsa was introduced into evidence as Pros~cution 1s Exhibit 21 
(R 453). In relevant part the directiYa providess 

a2. Except as authorized., all personnel subject to 
the juriadiction of this headquarters includii:g those 
indiTidual.s who come 'Within the scope ot Cir 364, WD, 
8 Sep 1944 and Cir JJ9., thi1 headquarters, 10 Oct 1945 
a.re prohibited tro111 

i• Importing, holding., transferring., export
ing or in aey way dealing in US or Britiah paper currency 
in liberated or occupied territory within the European 
Theater or Operatio~. 

* * * 
2.• Dea.ling 1n gold coins or gold bullion. 

g_. Taking part in negotiations involving the 
sale ot one continental currency £or another on behal.t ot 
persons resident in Europe not amenable to the juris
diction o.t this headquarters as set forth abov,. 

t.• Importing into and exporting trom Europe., 
:f'unda., securities or money tor the account o.t persons 
residing in Europe who are not subj9ct to the jurisdiction 
or this headquarters as defined aboTe. 

t_. The term 'continental currencies I as used 
in this directive includes Allied military marks and 
British pounda sterling. 

. ".3• Violation ot any prohibition hereof will 
subject the offender ~o trial by court-martial or other 
appropriate action" (Pros Ex 21; R 453). 

Sometime in April., Cohen had met a Starr Sergeant Rudolph Z. 
lr.amula in a Paris care and bought b.ia a drink. Cohen told llamula that he 
was 1n a position to make a lot o.t money but that it wasn't an easy- m~tter 
to dispose o.t it. Mamula replied that it wasn't hard to do if one knows 
the pro.per people and that he kne,r the proper people •. Mamula atateci. that 
he had a triend in the Post Office who could take care ot bi.Ii. Cohen then 
said, "You are the man I am looking tor• and took the sergeant's name, 
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address, and telephone nUJ1ber, af'ter learning that the sergeant was 
1taUoned in Frarud'urt (R 402-403). In his pre-trial statement, Cohen 
stated that he had learned ~ llamula through a triend who told hill that 
there na a •erieant in FranJcrurt who could exchange German marks at 
the otticia1 rate ot exchange tor •a percentage• (Pros Ex 31, p 2). 

tJpon his return to ll.a.rseille, Cohen told Sigal that he had 
met a I ergea.nt in Paris who had plenty ot money and wa.s dead drunk. 
C~en 1tated that the sergeant told hill that be was 1n the pay o.t'.f'ice 
at !'r&Dkturt and. that he was changing marks tor dollars (R 109). 

On the night ot 3 lla.y- 1946,. iamediately attar De Gennaro'• 
return troa his trip to Uric~, and. . .f'or a .f'n days thereaf'ter, the two 
accused and Sigal carried on T&riowt conversations concerning means for 
obta1n1ne currency llhich would be T&lld il1 Dakar (R 106; Pros Ex 30, 
p 9; Pros Ex 31, p 2). The;y stated that a profitable Tenture ought to 
be found and that it ns ridiculowt that nothing came ot the. trip to 
J.trica (R 107). Gaillard.· 1~ted t~at they ought to do something soon 
because he ,ra., goin'g '\;o be aeparated from the 1ervic1 and he needed 
some money to go home (i lCS). 

Aa related above, on 4 May 1946, on the day attar he had 
returned from. his trip to Atrica, De Gennaro had a conversation with 
Ga.ills.rd. Duri.Dg the course ot th11 conversation Oailla:'d asked DB 
Qennaro when he planned to go to Germany and told him that Cohen had 
met a sergeant in Paris who could exchange Allied llilitary llarka tor 
postal money orders tor a ten percent serrtce charge. Geil.lard told 
De Gepnaro that he wanted to contact the aergeant and determine hmr 
au.ch currency could be uch~ed tor postal 110ney orders and when tfle 
tranaaction could be haildled (R .324-325). At the same tille Gaillard 
told De Gennaro to contact higher headquarters 11hile he was 1n Germany 
and attempt to postpone Gaillard1s redeplo~ent on the. grounds that Ds 
oennaro needed hill in connection with cer.tain official aatters (R 206)• 

tn 5 liq 1946, De Gennaro new to Frankfurt. After his arrinl 
there he spoke to the CID .ot!icers and nnt to Wiesbaden where he saw 
the USA.FE ProTost Marshal. He telephoned llamula and went to his organi
sation to look tor hi.a, but found that the latter was in Paris. De 
Germaro lett a note tor llamu.la telling him to call Captain Cohen (R 208). 

In the meamrhile Gaillard told Sigal and Cohen that the 
pilot was in Oermacy and that a substantial exchange of marks could be 
eaail:7 -effected it the marks were obtained. Sigal suggested that 11arka 
could probably be obtained in liarseille or Paris. Cohen stated that 
Si.gal ,rould have to get the marks.it the transaction .-as. to be completed 
and SigaJ. agreed to do so. A tn days later Sigal told Cohen that he 
had not yet found any marks. Cohen replied, "It is idiotic. You promised. 
You aust keep )'Our promise.•· Sigal then promised to send son;ieone to Paris 
to buy marks but again did not do so. Sometime later Sigal went to Paria 
and was followed by Cohen. Cohen told Sigal that he had borrowed 2001 000 
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francs from a friend with 'Which to purchase marl,(s. It was decided that 
if' marks could not be found in Paris, an attempt should be made to get 
them in Brussels. Thereafter Cohen and Sigal ..-m.t to Brussels where · 
Cohen got a room in the Metropole Hotel (R 110-11.3). · 

Sometime in May, Cohen telephoned Mamula and asked, "How ia 
my friend in the Post Oftice1" to 'Which Mamula replied, •Fine." Cohen 
then stated, "lt is going to be pretty heavy' and llamula replied, "No 
limit." Cohen stated that he would either fly down in the near future 
to see Mamula or send someone to see him (R 40.3-404). 

From? to 15 :May, Gaillard bad additional connrsations with 
De Gennaro a.nd one time told the latter that a contact had been made 
with lf.amula, but that the amount of marks to be exchanged had not been 
established. Gaillard asked De Gennaro when he was going to Germany 
,again, becau.,e he wanted De Gennaro to contact Mamula {R 209) • He also 
told De Gennaro that the syndicate could iet many marks and by making 
computations on a pad he explained to De Gennaro about the enontous 
profit.which he expeoted to make by exchanging marks tor money orders. 
Because De Gennaro could not comprehend at that time Gaillard'& explan
ation on the computations of the profits, he gaTe De Gennaro the slip 
of paper and told him to think about it (R 211.; Pros Ex 8, .R 213). 
Ga:1llard also stated that t1'o exchanges of marks for money orders would 

,result in enough capital to finance the purchase of gold bullion from 
Dakar on a future trip. 

Ga:UlArd told De Gennaro that Cohen was going to Paris and 
would meet Sigal in Brussels, and suggested that De Gennaro meet them 
there. On 17 llay, De Gennaro spoke to Cohen in the latter's office 
(R 3.39). Cohen said that he was leaving for Paris the following day 
and that he was going to look for SigaJ. there. It Sigal lraS not in 
Paris he was going on to Brussels. He stated that he would get a 
:siniJnum of 300,000 marks in Brussels and asked De Gennaro to meet him 
there 'it possible.· He also gave De Gennaro Sigal's address in Brussels 
(Pros EX 9; R 220), and they made arrangements for meeting in Brussels 
at that time. Cohen asked De Gennaro to sea llamula aga!.n and find out 
how much Mamula could handle and how the money order exchange was to 
be etfected. Cohen added that .300,000 ,narks should be at least the minimum, 
and that it was for De Gennaro to find out from Mamula how fast he could 
handle thea (R 216, Pros Ex JO, p 12). Major Gaillard was present during 
this converution· and 1VOndered why more than .3001 000 marks could not be 
obtained. Cohen replied that he would try to get as many as possible. 

The tollowing morning Gaillard told De Genna.re,, "Our friend 
(Cohen) baa gotten otf safely.• 

?ha next day De Gennll"o tlew to Frankf'urt in a B-17 where he 
stopped at the CID office and spoke to ~ent Blackman. On the saae date 
he telephoned Mamula and ma.de an appointment to eee hill at 1830 hours at 
the Eschborn Air Terminal. (R 2181 406). 
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'When De Gennaro aaw 1'amul.a he asked the latter how many .maz-ka 
could be handled and what percentage he iras going to charge (R 219). 
1!amul& stated that the percentage would be ten or twent;r percent, but 
he could not. recall 'Which he had said. He aL,o said that his contact 
had gone to Paris about three days ago and that he coul.dn1t do anyt,h1.nc 
tor De Gemi.aro at that ti.lie. Ordinarily he could handle $4000 a day and 
he showed De Gennaz-o some money- orders (R 406-4Cfl). De Gennaro told 
llamula that Cohen was in Brussels expecting :to get at leut 300,000 marka, 
and perhaps a million. He also told ll.amula that he was going to Bruasela 
to meet Cohen mid that he 11'8.t going to retllrll to Frankfurt either on the 
following Tuesday or Wednesday. He asked )lamula to ata.nd by his telephone 
trom ten in the morning until two in the atternoon, so that they could 
ettect the transaction ot obtaining the money orders (R 219). The two 
then paz-ted (R 408). . . " · . . 

De Gennaro then tlew to Bru.saels and saw Cohen there on 1'u.esda7, 
2l Kq. Cohen asked b1a lrhether he had aeen llamula and De Gennaro told 
hill that he had. The two went to a bar where De Qennaz-o told Cohen that 
Mamula had said the sky was the limit as far as the number ot marks was 
concerned and that Mamula wanted ten percent as his compensation tor 
uchanging the marks. De Gennaro told Cohen that he did not thillk it 
waa necessary to •cut• Gaillard in on the profits of the transaction 
beeaWJe he na only' the middle m.an and they were doing ·all the work. 
Cohen agreed and said that he would •cut•. Gaillard in on only the tirst 
2001 000 m.arka bscause Ga:lllaz-d thought that was all they were going to 
get. Cohen told De Gennaro that the mark tranaaction was better than 
the African enterpriae .becauae the'pro.f'ita were greater (R 221). 

()i the 18lll8 atternoon De Gennaro met Sigal tor the first time 
1n Cohen'• rooa at the Hotel lletropole. Sigal. stated that he had made 
arrangaenta to get 2001 000 :aarks troa Antwerp and that they nre going 
to arrin the following d.aT (R 223-224). · 

. . 
At that tiJDe De Gennaro made the remark that this waa a chance 

to ulce a lot or money•. He testified that thia waa an •exploratory remark.• 
Cohen agreed that it wa., a chance to make a large profit. Howner, Sigal 
waa hesitant about trying tor too large a ama (R 345) • 

. Hevertheleas, Si.gal ussd the f'ra.ncs which Cohen had brought 
and 1cae J10ne;y 'Which he himself obtained, to purchase approximately 
1$71 000 allied military marks. · Cohen, Sigal and De Geim.aro counted the 
marks in the hotel roan (R ll4-115, 230} and f'rOll about eleven. o'clock 
in the .110rnillg until about tive in the afternoon they wrapped the ' 
marks in various packages. All Russian marks were segregated and reaond 
(R 232, 353, 231, 115). Attar they were ·counted and packed· they were 
placed in De Gennaro 1s B-4 bag, after which De Gennaro left for the 
Brussels air!'ield (R 233-234). Both Cohen and Siga.l were tully awaz-e 
ot the !'act that De Gennaro ,raa returning to Frankfurt to contac·t 
llamula. The:, also knew that llsmula had to coordinate with another in
dividual in order to get the.money orders ,written (R 356). The carton 
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conta1n1ng the marks and the.487,000 marks were introduced in evidence 
aa Prosecution Exhibits 12 and lJ (R 237-.238). 

De Gemiaro left the airport at Brussels on the atternoon of 
22 liq and flew to Fra:akturt Where he saw the CID o.f.ficials. He made 
an at!ort to see Mamula but. discovered that he was array. He did not. 
1ee llamula until the following Monday"., 27 llay., at llarburg, where Da 
Genn&ro told Mamula that he bad met Cohen in Brussels and had obtalned 
JJ171 0CIJ marks which he showed Mamula (R 239). Mamula stated th.at the 
•IG inspectors" nre •11aldng it hot• tor hill due to certain T8hicle 
tranaactiona. He said that he had "made his pile" and wanted to iO 
home. De Qemi.a.ro asked ror the names and add.fesses or those. individuals 
who were maid ng out money orders, and :Mamula gave him the address o! 
Lieutenant Shad.rack in Paris llho might be able to help bi.a (R 239., . 
409J Proa Exa 14, 15, R 241-242). 1hat n., the last conversation 
beween Mamula and De Gennaro in connection with exchanging the marka 
tor money orders (R 409). · . 

The following d~ De Gennaro went to Paris where be saw a 
Lieutenant Shadrack., to whoa be showed the note given hill by Mamula 
(Pros Ex 15., R 242) and the marks. Shad.rack was umrilllng or unable 
to cooperate in e.trecting the exchange. 

· On 29 ll.ay be called Cohen by phone and told him that he 
(De Gennaro) was in Paris contacting Shad.rack upon Ya.mu.lats recom
aaodation, but that it didn 1t look as il Shad.rack was going to be able 
to change the marks .tor money orders. He asked Cohen what he was sup
posed to do with the marks. Cohen raplled, "Dori 1t bring the shirts 
to Iatres but leave them with Siga+ at the Hotel Victor llasse.• 
Cohen also said .that Gaillard was nervous over a TWX from higher head
quarters which directed that De Gennaro, Ga.ill.ard and Cohen were not 
to be transferred trom the base without approval o.t highex- headquarters 
(R 2.42-247). · 

A tf:1't days before the first o.f' June, Colonel Kesling, then 
~puty Baae Command.er at Istres., recdTed the T'i1X refArred to above 
trom ,40th Bomb l!fing. That morning Gaillard brought it in to Kesling•• 
office, laid it on hu desk and said, "Do you know anything about thist-., 
to which Kesling said., 11No and until I do I wash my hands or the whole.·. 
atf'air" (R 665-666) • 

On Monday, 3 June 1946, agents or the CID interrogated Gaillard 
and Cohen and that night the t'WO were placed in arrest by Colonel Harris., 
the baae commander (R 552, 599-600). 

. Relevant to the offense alleged in Speci.fication 3 under both 
Charges, Gaillard, in his pre-trial statement., stated that during varioua 
conversations between the two accu.sed an<i Si.gal, the question came up aa 
to how and where to obtain currency which was valid in Dakar. On one of 
these occasions thera was a discussion on the possibility or obtaining 
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marks. Later Gaillard asked De Gennaro if he would Qe going to Germany
and told hilll that Cohen had a contact in Frankfurt who would exchange 
Qeman marks into American money orders and that the me.rka would be . 
given De Gennaro by Gaillard prior to the former I s take o:r. Gaillard 
also told De Gennaro that he should make atTangements with Cohen aa to 
land1 ng in Brusseb. Gaillard and De Gennaro went to Cohen I s otfice 
and discussed schedules !or meeting in Brussels. Gaillard wrote .llamula 1s 
address and telephone number on a slip of paper and handed it to the 
pilot; Gaillard f'igured that De Gennaro, Cohen, Sigal, himself, and an 
unknown person would share equally in thlt profits. In a conversation 
With Cohen by- phone (!aillard said, •How much pa.int did you get?•, meaning 
how aany- marks were obtained. Gaillard expected that 200,000 nre obtained. 

In his pre-trial 1tatement accused Cohen stated that ha had 
talked to so1Hms ~ut a sergeant in Frankfurt who could effect thit 
ohangf ng of marks to money orders for a percentage. He had called 
Jlaaula 1n l'rankf'urt about the m.arlca. Enrytbing ..-aa set tor the deal 
except getting the marks. Si.gal, thereafter, lett. tor Paril art.er 
borrowing 200,000 tranoa troc a friend and Si.gal and Cohen lett together 
tor BruaHl.8 from Parls. There was an agreement that the plane ,rould 
lAnd at Bru.H1ll and that Cohen would give De Genna:-o thl marks and that 
he (De Gennaro) would n.,- on to Franlc:turt, aeco11plish the exchange and. 
return to Iatrea. Si&al, Cohan and De Gennaro aet 1n Setropole Hotel 
1n BruHela and discuaaed the whole a.ttair and the thrM counted a total 
ot 4I1'1, 000 a.arks. A.tter that Cohen told Sigal that he would 11eet th•· 
latte 1n llaneille and giTe hia hia ahare ot the marks. 

4. Ia the presentation of its case., the prosecution introduced 
Jmch ilTelnant and insubstantial mdenc•, Yh:ioh was improperly admitted 
into ertdlnc1 o-rer the objection ot the defense. In our au.maary ot the 
proaecution 11 eT1.dence, such irrelevant matters han been excluded.. 
Accordingl;r,· so :auch of the evidence introduced by the de!ense to con
tradict the irrelnant eTideoce presented by- the prosecution ia not 
1umaari.1ed belo.-. Suffice it to sq that the detenae 1s ertdence 1n 
uplanation of the irreleTant matters adduced by the prosecution was 
autticientl;y ooOTincing to oure tJ:D.7 possible prejudicial effect thereo!. 

s. flie Nlnant e't"ideDCe !or the de!'en.se pertinent· to the approTed 
t1nd1ng, o! guilty 1a Bllmarlled as f'ollowu 

Lieutenant Colonel Earle w. Kesling, 88 a defense witness, 
testified that ha had known accused Gaillard tar approximately eight 
aontha during which t1JH he worked under the 'Iii tness • s auperrlaion. 
In tba opinion of the Witness Ga.illard psrtormed h1a duties in a 
superior aanoer (R 68o-6Sl.). He 1tated "at no time while I was there 
did I aee hi.a othc- 'thin paying attention to his duty- during work hours•. 
(ll 682). . . 
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During the perit>d during u.ich the alleged o.tfenae1 weN coaitted. 
the distribution of circulars, Ngulationa, and directivH ~ higher 
headquarters at the Istre, Jn:,- A,u, Baa• Yas net 1at.11factor7 (R 8'77-882J 
Det Ex H, R 918). .Accued Ga1lla.rd, however 1r&a the executin officer 
at the air bue and d11tribution of directiTH .trca higher headquarter, to hia 
Y&a good (R 880-881) • 

It 1r&a 1bcml that De Geim.a:-o '• trip troa Cairo to 'l'elartT wu 
inatigated. by the CID agent who acc011panied hi.a in connection Yith a 
general investieation ot the sauggJing ot u.rcotics .tr011 Palestine pond 
that the accuaed. were not necessarily involved. in that phaae of the 
innstigation (R 884-886J 901). Tbe parent, ot .lrlT'-' Blackun, one 
ot the CID agent, 1l'bo accaapanied De Gennaro, lived in TelarlT and 
Blackllan Tisited them at'ter hi• arrinl. there (R 901) •. 

Major Gaill.a.rd requested pemission to r&ll&in in hrope ~cauae bi.a 
services were required in the completion ot certain o.ttici&l reports 
and studies in which he na engaged (De! Ex c, R 915; Proa Ex i,, R 9Z'/). 
Because his services aa executive ot.f'icer at the air baae were vitall,y' 
needed, Lieutenant Colonel Cruipma.n requested Gaillard to sign a Class 4 . 
category statement in order to defer his redeployment (Det ~ K, R 920-922). 

The stipulated testilaot17 ot a former superior officer •hon that the 
reputation of accused Gail.la.rd for t.ruth and nracit7 is good and he ia 
industrious and etficient. in carr,ying out his duties u an officer and a 
gentleun (Def Ex N; R 925-926). 

Accused Cohen received the Legion ot Honor, Degree ot CheT&lier, 
.from the French Government on 16 July' 1946 (Del El: R, S; R 932-9.3.3). 

6.. In our deliberation upon this record carehl condd.erat1on :U. 
been given to a briet tiled on behalt of accused Cbhen by itr. Arthur J • 
.A.ronaon of Brooklyn, Nn York, Attorne;r tor accu.,ed Cohen. Oral &r(Ulll8nt 
b;r Ur. A.ronaon and accused Cohen was heard bj" the Boa.rd ot Revift'e 
!hmeroua assignments o:t error have been aade, all of which haTe been 
considered b~ the Board. However, only those requiring comment. &re 
discussed below. 

7. J.t the trial, the deftu1.se objected strenuously to the admission 
into ertdenco o:t the pre-trial 1tat.mnta •ad.a by' both'accused, on the 
crounds that the circwutaoces und~r which they nre obtained show that 
the7 were not voluntarU,- aade. In his brief tiled with the Board ot 
Rmn, counsel tor accused Cohan strongly urged that the court erred in 
admittina Cohen's confession. . 
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The evidence relative to the circUlllstanoes under which th,e statements 
were obtained is summarized and discussed belows 

·..a, As to accused Ga.illard1 Munio Podhorser, a .CID agent~ testified 
that on 3 June 1947 he and Agent Comerford intervined Gaillard in the . 
Senior Officers Quarters at the Istres Army :Air Base.· PodhDrser asked 
him if he was .familiar w1th hi_s rights under Article of War 24 and the 
aooused replied in the affirmative (R 527). At that time'Gaillard 
refused to make aey statement(~ 537). The agent then suggested that 
Gaillard reconsider his decision in the light of the .faots llhioh they 
already knew and stated that "aa a matter of faot (they) did not need 
any information from him, as all the facts had oome to us beforehand• 
(R 541) but that they desired to get Gaillard'• version of the trans
action (R 547). After about an hour's ·diaoussiQll during vbich his 
rights ,under Article of War '24 'were again fully expla.ined to him (R 541) 
and after being told that De Gennero ~a picked up" (R 560) Gaill&rd 
agreed to discuss the oase (R 542-543) • .At approximately 1830 hours, 
3 June the accused.' a commanding of.ficer pla.ced Gaillard in arrest in 
the Senior Offioera Quarters and told him he was to talk to nobo~ 
except the CID agents (R 562-563, 572). . . . 

After Gaillard agreed to discuss the· oase on 3 June 19'6, the 
agents proceeded to ask him questions and took notes or hia a.na,rera 
(R 566, 559-560). On 5 June Gaillard made a handwritten statement 
consisting of 20 pages (Pros E; 30) in the presence of the witness 

·(R 628), Agent Comerford and Captain Sullivan (R 530). Before he 
'Wrote the statement he m.s formally apprised or his rights under Article 
of War 24 ( R 529, 555). In writing his statement.the agents used · 
their notes made during the informal discussion to refresh Ge.illard's 
r~oolleotion as to detaila· (R 560, 562). At ·the time that the state
ment was signed, Gaillard remarked that he waa "highly ntisfied with 
the oonduot on the part or the agents"(~ 563). 

At the end of his statement the accused wrotea 

8 Thi's s~tement was made in connection with questions by' . 
the above :named agents whiah was conducted in a highly decorous' 
and gentlemanly ms.nner with no pro:nises or threats ot e:a:r nature 
on their pa.rt" (Pros Ex 30• R 20). · . 

Accused Gaillard took the stand.tor the limited purpose ot narrating 
the oireumstanoes under which his statement had been obtained (R 570-682). 
In general he corroborated Podl:aser's teatimoey as to the initial · 
interview. He stated that after he had been placed in arrea~ by Colonel 
Harris, Podhorser stated to him that it isn't too important whether he 
made a atatement or not and that Podhoraer then indicated tacts to him 
concerning which only De Gennaro and Gaillard vould have had aey knowledge. 
Gaillard then asked wey the agents wanted a statement from him since 
the;y alrea<3t knew so much, to which Podhorser replied• 
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tti:Iell it is just for your protection. As you see, we 
don't need a statement from you, but we have. been instructed 
to obtain a statement from you if possible*** You probably 
won't be involved in this thing any further than being a 
witness anyway, even if something does develop out of it, 
and you wouldn't make such a good witness" (R 573). 

Gaillard's testimony oontinued1 

8 I was still curious to know why, then,· I should make a 
statement, so he_ said 'Well I tell you,. you never can tell 
how these things are going to go and I can't make ari;r praniaes'. 
He was very definite in that. 'I can't make you a.rr., promises.• 
He emphasized. Then he· said, 'But I can assure you that if' you 
will cooperate in this matter and wi 11 JDAke us a statement, 
then it will certainly go a lot easier with you.' So then I 
agree«r to discuss the matter with them, to talk about llhat I 
had_oome to know as,'the case'" (R 573-574). ·. · 

The accuse~ then proceeded to discuss the case. being very caref'ul' 
that all his statements were exactly ~·ohronologioally-exaot becauaet 

"The one thing I feared in the lllhole thing was to make a 
misstatement and get all wound up with perjury. At that time, 
of' 09Urse, I had in mind that I would probably be a witness, 
I was hoping so•••;" 

He told the agents, 

"If I'm going to give you anythiiig.I prefer to give 
you a complete story &nd &n absolutely correct one, one 
tha.t will stand up 1n case, aeybody tries to break it down" 
(R 576) • , . , · · 

In cross-examination the a9oused admitted that he had written 
the oanmendation of the agents oonduot contained in his ata.tement and 
reaffinned that it was a true statement (R 679). 

Major Robert R. Renfro, the inTeatigating otf'ioer appointed pursuant 
to Article of' War 70 _testified that during the course of his investigatl.on 
ot the ca.se, he discussed the aooused' a pre-trial. statement 111 th him am 
the manner in llhioh it might be used at the trial. At that time Gaillard 
in substance stated that the at,J.tement made to the CID was voluntary 
(R 585,; Def' Ex A, R 789). . . · . . . . . 

In ohr opinion, the oiroumatances under 'lb ioh the pre-trial state
ment was ta.ken, as related by the aoouaed himself, render• untenable· 
arr:, argument that the statement wa.a not freely and voluntarily given. 
It may be true that 'try subtle suggestions, the agents enoo\ll'aged in 
the aocused a series or wishful thought• that he would not be involved 
in _the case in arr:, oa.pacity other than that ot a_llitness. rbe accused 
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admitted however that no promises or immunity were made to him. It is 
not reasonable to sup.pose that a mature officer whose duties were · 
primarily administrative as an executive officer. or e.n air base, would 
be led to believe-that any or the agents remarks amounted to a promise 
of a.rr:J benetit whats.oever. It also stretches the imagination to suppose 
that the agent's ambiguous remarks, aocompa.nied by an emphatic statement 
that he could make no promises, would be regarded as so strong an induce
ment or reward by an officer, fully aware of his rights against self
incrimination, as to destroy the voluntary oharacter of his aots. 

b. As to accused Cohen1 There is little conflict in the evidence 
as to the circumstances surrounding the taking of accused Cohen's 
statement. 

Cohen took the stand for the limited purpose of narrating the 
·circumstances under which his confession was obtained (R 653). He 
testified that on 3 June 1946, he was taken to the staff officer's 
quarters by Captain Sullivan, Agent llirphy, and Agent Kidd, all -of the 
CID, who told him that they wished to discuss a transaction relating 
to allied military marks (R 654). When asked by Captain Sullivan if 
he knew his rights under Article of War 24 he said that he was well 
acquainted with them and s.tated that it was not neoes·sary to read or 
explain them to him. 'The agents then.asked him some preliminaey 
q~estions aa to whether he had been in Brussels and whether he knew 
Captain De Gennaro. After he answered those questions a.ffirmatively, 
he was asked if he had met De Gennaro in Brussels, to which he replied 
in the negative. The agent then said, "Why don't you stop fooling. 
We picked De Gennaro up in Paris.and he spilled his guts. You might as 
well se:y- everything you know, because w-e kn01r it anyh01r." Cohen replied 
that he had nothing-to say. The agents then confronted him with a box 
·'full of allied military marks and proceeded to ask him several questions'• 
He told them. that he had been in Paris on official business and that he 
went to Brussels on private matters but that he -had authority fQr his.· 
trip to Brussels (R 655). The agents prepared a. written statement for , 
his signature which related largely to the itinerary of his travels and 
he signed that statement without objection. At about 1630 hours Colonel 
Rarris placed him in arrest, fixing the limits therepf as the Junior 
Officers Quarters and instructed him to speak to no one except CID agents 
or himself (R 656).- · 

'.l'he agents continued to question him and searched his private 
quarters and his person. At about 2300, Captain Sullivan told him 
that he.hadn't been telling the truth and asked him to "come clean."· 
Cohen told Sullivan, ~abstractly" that some people have a personal 
code or honor_ which inhibits them from implicating their friends. · He 
also said that he was tired and would think it over after·he had some 
sloep (R 657). 
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That night he got little sleep beca~se there was no sheets on 
his cot., a guard was outside the room which he shared with several 
other officers., and because the light vras left on all night in the 
room (R 657-658). 

On the following morning he told Captain Sullivan that if his 
treatI!lent on that night was SU?posed to be "moral pursuasion" it would 
not work with him. Sullivan apolotized beoause the bed had not been 
made but Cohen told him that he had not yet 'made UlJ his mind as to 
ma.king a statement. During the .next two days one Or' the other of the 
agents came to Cohen at f:requ~nt intervalp and asked him if he were 
ready to talk., but Cohen continued to state that he had not yet made 
up his mind (R 658). · 

On the mornin@ of 6 'Jun& he was ta.ken to the Terminal Building 
wliere he was intr.od1,10ed to .&gent Blaokm&n. Sergbant Blackman was 
introduced to him as "Captain" Blaokman'{R 658., ~03, 706-707., 713) and 
wore captain's insignia (R 713). 

After they had some lunch in the snack bar one of the agents 
remarked "You know., this is· a very serious matter., and when we turn 
over our report to the Staff Judge Advocate., why the first question 
that he asks is 'Was the accused cooperative.• It makes a big difference., 
you know., the light that they hold your actions. in., whether you are 
ooope-.rative or not.• Cohen again reiterated that his personal code would 
forbid him to implicate his friends (R 703). 

At this point Blackman stated that his attitude was all wrong and 
that he had complete statements from Gaillard.,-De- Genri.a.ro and Sigal. 
Blackman showed him Si.gal's statement. He was still reluctant to make 
a statement. Agent Murphy left him alone with Blackman for a short 
time. At this point Blaclonan so.id., "You're being .f'oolishl ! Everybody 
iJ crucifying you l • \'•hen asked tor an explanation he said, ~1ell., your 
friends aren't friends••• Listen., Cohen., I'm a Jew the same as you 
are., a.nd I'm not telling you wrong••• I 1m telling you., you got to 
protect yourself because Gaillard and De Gennaro a.nd Sigal., they are 
all l)utting the whole blame on you tor the ·whole affair 1 • • Now• the 

. thing tor you to do is talk -- tell the whole story and protect yourseit'." 

Blaokma.n offered to· shaw Cohen Gaillard'a statement a.nd Cohen 
1tated that m1·ght go a long way toward convincing him: (R 704). 

Blackman oontinueda 

"I know what I'm talking about., all I have tried to 
do h to try to keep the Jews from. getting into trouble •· • • 
That's 1r..\Y I want to see you save yourself if you can., beoause 
nobody cares what happens to you except yourself." 

While waiting for Gaillard's statement to be brought Blackman saida 
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"You'll be much better off it you will tell the whole 
truth. After all I have seen most of this case, and it's 
just a big mess. There's nothing to it. Everybody thought 
it was a big thing and it turned out to be nothing. They 
haven't got a case on you at all. ~t yourself a good 
defense counsel, and you'll have no trouble at all in beating 
it~" 

After Gaillard's statement was shown to him Cohen agreed to make 
another statement (R 705). 

Blaokman·then saids 

"Now, look, that first statement that you made is pe~jury." 

Cohen replied that he knew what perjury was and he had not comm;tted that 
offense. Blackman, however, adrised him to insist on getting his firet 
1tatement back before he made another one because it would look bad in 
oourt. Cohen thanked him for the advice and followed it. 

· Cohen then personally typed a confession consisting or 5 closely 
typed pages (Pros Ex 31) a.nd 1igned it in the presence of Captain Sullivan 
and Agents Blackman and Murpey. After he handed the statement to the 
agents, Agent Murphy returned to him his first statement. ·He put it 
in the fireplace, watched it burn a.nd said, -Well at least that will 
never be used against-me." (R 706). 

.. 
On-cross-examination Cohen was asked, "Did you sign this statement 

voluntarily?" He replied, "Yes, certainly" (R 708). 

During the course or the pre-trial investigation the accused made 
a sworn statement which provided in relnant parts 

"On or about.6th, 7th or 8th ot June 1946, in the 
presence of Ovin Blaokma.n and Robert Murphy, Agents of the 
Criminal Investigation Department, I, _Tod Cohen, 0565065, 
United States Air Force, did voluntarily make additional state
ments, supplementing 'rrty' original 1tatement made before the 
above-mentioned agents, concerning features of the case in which 
I am alleged to be involved•••" (Def Ex A, R 789) . 

-
It was the contention of the defense that Cohen''s confession was 

induced by hope of benefit or fear or injury inspired by Agent Blackman,· 
who posed as & CID agent·a.nd gained Cohen's oonfidenoe "under a mask of 
triendship" by means of unfair reference to their mutual religion (R 715-
121). 
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The defense also contended that Blaclanan1 s references to perjury 
with respect to Cohen's first statement amount to a threat and that 
hie pranise to return that statement in return for a confession amounts 
to a promise of 1mmunity from proseoution fo_r perjury• 

.Thi11 argument is untenable in!view of Cohen's testimony that he 
told Blackman that he knew what perjury 1a Md that he had not committed 
it. and further because he admitted that he a.greed to make the new 
statement before Blaclan.a.n mentioned perjury. 

In determining whether suoh remarks had the effect of influencing 
this accused to the .extent of causing him to make an involuntary state
ment consideration must be given to the accused's personality, education, 
background and experience (MCM 1928, par 114 a, p 116). It is to be 
conceded that where such a remark is ma.de to an unexperienced and 
ignorant soldier, a confession would probably be considered as having 
been involuntarily made. Cohen, however, appears to·be intelligent. 
strong minded, well experienced in administrative ma.tters, and sophisticated 
in the way~ of the world. Such &n individual must be p'resumed to know 
that no CID agent or officer is "a person-competent••• to effecuate 
the hope or tear," especially since he repeatedly stated that be knew· 
his rights against selt-incriminat;on. 

Al though. it appears to us that Agent Blackman I s methods were in · 
extreme poor taste, it cannot be said that Cohen was induced to make 
his oonfessioh by any of the agent's veiled thr~ats or implied pran.ises. 
He steadfastly refused to change his original s_tatement in spite of 
these threats and promises. on the grounds that.he did not wish to 
impl;l.oate bi1 confederates. It was only when Blackman showed him 
that both Sigal and Gaillard had made statements concerning all the 
·circumstances or the alleged offenses. that he agreed to ~ke a full 
confess.ion. Thus it is obvious, that he was·motivated by a desire for 
reve:D:ge against his confederates, and not by an:, hope of benefit or 
tea~ of punishment. 

It follows .that his-confession was voluntary and we are of the 
opinion that the law memher properly admitted it into evidence. 

8. Specification 1 under both·charges alleges that the two accused, 
acting jointly, in conjunction with each other and Joseph Stgal. conspired 
to engage in the business of bringing into Fr&noe from Egypt and other 
countries quantities of gold, diamonds, silk. and other oommoditiea tor 
the purpose or sale, barter, exchange, or otherwise dealing therein 
tor their joint and miitual profit and gain, in violation ot Articlelof 
Ha.r 95 and 96. 
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A criminal conspiracy at common law is a combination of two or 
more persons to do any unlawful act or to effect an unlawful object 
by any means, or to do a lawful act or to effect a lawful object 
by unlawful means or in an unlawful manner (Pinkerton v. United States, 
145 Fed (2d) 252, 254; CM 255975, Ranziger et al, t BR (CBI-IBT) 105). 
Section 37 of the Federal Criminal Code {18 USC 88) has not changed the, 
nature of the 9ffense of conspiracy but has added.the requirement that 
an overt aot to effect the object of the conspiracy be charged and 
proved (CM 273791, Gould, 47 BR 29, 651 Marino v. United States, 91 
Fed (2d) 691). Thus in cases falling within the terms of ihe cited 
statute, the overt aot is more than a mere requirement of proof and 
becomes an essential element of the crime of conspiracy (Brady v. 
United States, 24 Fed (2d) 405, 407). The offense of comm.on law 
conspiracy, then, is not punishable as suah by tribune.ls which can 
take cognizance only of statutory crimes, if there is no statute 
adopting the common criminal law (Harrison v. Meyer, 224 Fed 224). 

In the instant case, thero being no overt act alleged in Specification 
1 under poth charges there can be no violation of the Federal Conspiracy 
statute found thereunder, for a failure to plead the essential element 
of an offense cannot be cured by the proof (CM 319573, O'Brien). The 
specificati~ns purport to allege, however, a Qommon law conspiracy-, 
which has been held to be a military offense, properly laid un~er Articl6 
of War 96 (CM 112560, 120543 (1918), Dig Op JAG 1912-40, Sec, 454 {24):40: 
CM 320681, i7atcke). · 

,The acts acJu&ed are alleged to have committed in this speoi.fioa.tion 
are clearly of a nature prejudic~al to good order and military discipline 
and have an obvious tendency to bring discredit upon the military service. 
Such acts, therefore would constitute a violation of Article or War 96 
(CY 307097, Mellinger, 60 BR 199). The specification further implies that 
the two accused conspired to take undue advantage ot their oftioia.l 
capacities as officers ot the army- for their personal gain. Such 

· conduct seriously compromises their cha.ra.oter and standing as a gentleman 
and.thus is cognizable as an offense under Article of War 96. 

It 1s a rare occurrence in the trial or conspira.cy case,,·ror 
the prosecution to adduce direet evidence of the unlawful agreement of 
the parties. A conspiracy is rarely susceptible or dir~ct proof as 
oonspirators seldom reduce their agreement to writing or make public 
ti81 r unlaw:ful plans (Reavis vs. United Sta.tea, 106 Fed {2d) 982). 

In the instant case however, the testimony or Joseph Sigal, a co
conspirator, that of Captain De Geml&ro, a govermnent informer wh_o · 
posed as a co-conspirator, and that of Lieutenant Colonel-Kesling, as 
wel1. as a letter -.ritten to Waghy- Zak;y Bey by Cohen and the letter 
written to Antoine by La Vielle establish. the formation and existence ot . 
the unlawful combination by an overwhelming maBB of minute and detailed 
direct evidence. 
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The evidence shows that prior to the time of the allged offenses 
the· two s.coused frequently discus'sed plans for engaging in buaines, · 
enterprises both before and e.f'ter their separation from the servioe. 
Cohen had met a Belgian civilian ?18.IJled Sigal with whom he · disoussed 
plans for entering into a legitimate import business after his 
separation from the servioe. In preparation for this business Cohen 
had established a connection with Waghy Zaoky- Bey, an Egyptian business 
man:. Gaillard, who was E\bout to be separated from the aervioe trequentl7 
expressed his desire to make a substantial pTotit before returning 
to the United ·states. · 

Early in 1946 the two accused and Sigal discussed the proposition 
o~ importing gold from Dakar and essence of p~rtume from Cairo for re1ale 
in France. Sigal knew a man.named Jaques Le.Vielle who had oontaot1 in 

· Afrfca. It was agreed that Sigal would arrange w1th La Vielle to 
oOl'!'L'lruniQate with the latter's Afrioe.n contact and the two aoouae~would 
arra?l{;e tor air transportation to Africa. Sigal informed the accused 
that Afrioa.n Occidental ~ra.ncs are necessary to purchase gold.in Daku• 
Pursuant to this arrangement Gaillard obte.ined the services of De Gennaro, 
the Air Insp~'otor of the Istres Air Base who was also a pilot, by out
lining to him the somewhat exaggerated p1a.us ofa powerf'ul and highly 
lucrative smuggling syndicate. . 

After ·the arrangements were made Sigal expressed relucta;noe to . 
pursue; the venture .further and told Cohen that the best way to discourage 
the venture insofar as Gaillard was concerned ns to state that J.OF 
!'re.nos could not be obtained. Cohen, however• insisted that Sigal 
procure a letter from LiaVielle to his Afrioan oonta.ot, Antoine• uking 

· tor gold on credit. Although Sigal stated that he did not believe 
that any African exporter would deliver-gold on credit• he obtained a 
letter intended for Antoine from Ia, Vielle wherein a request for 
certain oommodities was made. He gave this letter to Cohen, who in , 
turn delivered it to Gaillard. The latter g~ve the letter to De 
Gennaro along with a letter written by Cohen to \Yaw Zaky- Bey-, in 
which a request was made that essence ot perfume. diamonds, silk, 
textiles, or na.rootica be de;ivered on credit. · 

De Gennaro atter contacting Criminal Investigation otfioera. left 
tor Africa on 16 April 1946 and flew to Dakar on the· pretense of 
inspecting a oourier run. He saw.Antoine. delivered the letter intended 
tor him, and received from him a lette_r addressed to X.-Vielle in which . 
Antoine stated in substance that he would be able to exporj; oomm.oditiH 
"to France through the pilot only i:t' -be received American. British• Brin 
or·Oooidental African currency. ' · , · . 

Thereafter De Gennaro. saw jfaw Zalc;y Bey- and other Egyptian trader.:· 
· in Cairo. The Egyptian, likewise• declined to deliver aey merohandiH 
to De Gennaro without a ·cash payment or at least some negoUa.ble eeourity. 

. . . ' ... 

In the meanwhile Gaillard attempted to induce Lieutenant.Colonel 
Kesling; the deputy oamnander at the base, _:\;o act a.a a courier to 
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Africa on contemplated future trips to.A.i'rica for the purpose of smuggling 
goods_ into France. 

The entire course of oonduct clearly shoss a conspiracy to perform 
acts falling within the prohibition contained in the Theater Directive 

. ot 4 April 1945 which was introduced in evidence as Prosecution Exhibit 
29. 'In pertinent part .the directive provide~• 

"l. It is the policy of the Thee.tar Commander· that personnel 
subjeot to military law in this theater shall not,_ so far as c8Jl 
be avoided, disturb the economy of the li~erated countries, nor 
use their presence here in order to obtain or lay plans to · 
obtain arr:, commercial advantage for thems.el'Ves or for others. 

' "2. Pursuant to this polir!'J, all personnel subjeot to. 
military law are prohibited from 'engagil'.lG in business' in 
this theater. ' 

"3. The term 'engaging in business' is defined to include1 
".!• Buying, selling or dealing in•,• any 

kind of property in .:this'theater for present or .future 
personal profit or inves'bnent. • • • 

• .11b. Acting as a~ent, intermediary, or conduit 
in any business transaction for gain in this.theater .tor 
e:r:ry person, firm, or corporation, wherever located or planned 

· to be located." -· · 

The evidence shows that the two accused undertook to engage in· 
the business of importing merchandise into France from Afrioa tor 
sub.atantial personal gain, and that they undertook to aot as intermediaries 
or conduits in this illegal import business• 

. rirongtully engaging in oomineroial aotivitiea tor personal gain 
has been held to be an offense in violation of Article of Tia.r 96 in 
Cl! 293926, Haug et al, 20 BR (ET0) 329. CM 2979081 Kenney, 19 BR (ETO) 
3~1 CM_ 307097, Mellinger, 60 BR 199, a.nd CU 318858, Fisher). · 

It may be noted that the offenses in the Haug case, which occurred. 
prior to the promulgation of the 4 April 1945 directive, were held. to be 
in violation or Article of War 96, on tho ground.a that engaging in 
commercial activities in the European Theater under ciroumsta.noes lduch 
render such a.ctivi t;y incanpatible with the accused's status as officers 
and whioh .are of a nature tending to interfere and hamper the full and 
prcper discharge or their. duties oonstitute violations ot paragraph 2,!., 
AR 500-10, a Jul~ 1944. 
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At the trial the defense moved to strike the 4 April 1946 
directive {Pros Ex 29) as well as other pertinent directives on the 
ground that it vias not shown that the accused had personal notice ot 
these _directives (R 745). . · . . 

The defense introduced evidence tending to show that during the 
period when the alleged offenses were oanmitted, the distribution 0£ 
circi'..lars, regulations &nd directives~or higher headquarters at the 
Istres Anrr;r Air Base was.not satisfactory (R 877-882; Def Ex: H, R 
918). It was shown, however, that acoused Gaillard was the executive 
officer at the air base and that the distribution of directives tran· 
higher headquarters to him was good (R 880-881). Consequently, 
knowledge of these directives on tile part ot accused Gaillard was 
properly presumed. · 

It must, furthermore, be presumed.that the directives were re• 
leased and distributed qn or about the date they bear, and that the 
accused were charged with notice ot the prohibitions contained in· 
them. In CM 291176. _Besdine. 18 BR (ET0) 181, a case involving the 
.violation or currency- directives, the l3oard or Review atated in parta 

"The prohibition • • • is a matter of importance, directive 
in nature, and evidently of permanent duration••• It · 
becomes ef't'ective as part or the written military law.on . 
the date of its promulgation • • •. In the absence of evidence 
to the contrary-, it may be presumed tha.t the direotive wa.1 
released and distributed on or about the date it bears 1J1' . 
the regular ooursa or the per.f'ormano~ or their duties by the 
officers concerned••• Accused was thus chargeable with 
notice of the proh~bition." 

The rule of the Besdine oase has been followed in CM 307466, Damcer, 
CM 282694, Andrews, 24 BR (ET0) il, CM 307097, Mellinger, op cit, and 
CM 3170641 Johns. Acoordingly,la1owledge or the pertinent directive 
on the part"ci"f'acoused Cohen may also be presumed. 

In his brief, counsel for accused Cohen contended that the record 
,· affirmately shOW'S that there was no meeting of the minds on the part ot 

the alleged conspirators to engage in business. ,He relied heavi~y- on 
Sigal 's testimony that he -did not wish to ~sue the venture further, 
and that he agreed to procure the letter to Antoine in crder to oreate 
an impression 'lr1. th Gaillard and De Gennaro that he ~s cooperating, ' 
although•he well knew that such letter would prove abortive unless 
aooanpanied by negotiable currency, and that Cohen·agreed to this 
subterfuge. · 

In. our opinion the court was ·amply warranted in inferring that, 
although Sigal 'fA8.1' not have been enthusiastic about continuing the 
venture, Cohen on the other hand was an:doua to pursue the ventu r,, to 
its conclusion and expected that De-Gennaro would be succeuful in 
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obtaining at least some merchandise from Africa. In spite of SiGal's 
reluctance, Cohen dispatched a letter to fiaghy Zaky Bey and continued as 
an active participant in the venture. After the mission failed he told 
Sigal that it was ridiculous that nothing cwne of the trip (R 107). It 
would have been a simple matter for Cohen to have withdrawn from the 
venture at the time Sigal suggested that it would lead to trouble. In
stead he actively encouraged the dispatching of a B~l7 to Dakar and 
Cairo. The court was amply warranted in concluding that such an elaborate 
operation was more than a subterfuge for•a graceful withdrawal from 
the ~terprise. 

There remains for consideration wt.ether De Gennaro's activities 
constitute an entrapment. 

It is well settled that methods of entrall!lent which consist of 
initiating or inducing the commission of a crime where the accused would 
not otherwise have committed it, and where law el!forcement officers have 
no reasonable cause to believe that the accused is a law violator, are 

· improper and exempt the accused from cri~nal liability.on grounds of 
public policy (Sorrels v. United States 287 U.S. 435; United States v. 
Echols 253 Fed 862). But where the accused has formed the intent to 
commit the crime and the informer lays a trap to c~tch him or even 
cooperates with him_to obtain proof of his guilt, the defense has not 
been established (CM 236937, Kant, 23 BR 179J CM 252103, Selevitz, 33 
BR 395; C11 239825, ~, 25 DR 279J CM 296630, Siedentop, 58 BR l91J 
CM 319194, Austin). 

In the instant case the evidence shows that De Gennaro, the informer 
entered the case at Gaillard's solicitation after the two accused and 
Sigal had entered into and formulated the conspiracy. Consequently there 
waa no entrapment. 

In view of the foregoing reasons we are of the opinion that the 
evidence amply sustains the .findings of guilty of S12cification l under 
both chargew as to both accused. 

9. Specification 2 under both charges alleges that the two accused, 
actin~ jointly and in pursuance of a cO!Dillon intent and in furtherance of 
conspiracy and agreement previously entered into and then existing between 
them, did at Istres, Cairo, s.nd Dakar wrongfully and unlawfully attempt 
to obtain from Waghy Zs.k:y Bey, in Cairo, Egypt and from Antoinne BoUTancure 
ln Dakar, Senegal, French \fest Africa quantities of gold, diamonds, silk, 
perfume, and other commodities in violation of Articles of War 95 and 96. 
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The erldence. u aummarized in para.graph 8 above 11 equally applicable 
to the otfenae now under consideration and need not be repeated. 

"An attempt to canmi t a· crime is an act done with intent 
. to canmit t.ha.t particular crime, and forming part or a aeries 

ot aota which will apparently, if not interrupted by circumstances 
"independent ot the doer's will, reault in its actual oO!!llllission 

(Cle.rk). . . 
"An intent to can.mit a crime, not accompanied by an overt 

aot to oarey out the in,te~t ~oea._·not constitute an attempt • • • 
•soliciting another to ~ammit & crime !snot an attemptJ 

nor is mere preparaticm t·o· do a criminal· aot",. (MCM 1928. par 
152!, p 190). 

Th• element• ot proot ·as 1tated in the Manual are,
1 ..· 

•(.6.) That '1ihe accused committed,a.n overt act whioh 
_it not interrupted by circumstances independent of the doers· 
will would have resulted in the oonmission ot the offense, as 
allegedj (b) that the aooused intended to commi1r that particular 

· offense (this may usually-be ·shown by the fact and circumstances 
aurroWlding the act); and (o) the apparent possibility ot committing 
the offenae in the manner indicated." (MCM 1928,. par 152~, p 190). 

. I-t. must first be determined whether the accused or one whose acts 
are legall~ attributable to them pertorm~,_d an overt act which _if not 
interrupte by circumstances independent ··of the doers will, would, have 
resulted in the ccmmission of the otfenae alleged. 

. . 

It ia o~ course apparent that it De Genna.ro's acts are legally 
attributable to the two acoused,-such ,an overt act would have been 

·established by the flight to Africa, the delivery ot La,Vielle's and 
Cohen's letters to Antoine and \"laghy Zaky Bey respectively, and De 
Gemiaro's efforts to obtain the desired merchandise. 

The evidence, ho'W8ver. shows that De Gennaro had informed the 
authorities of all that was taking ple.ce e.nd ~tiat he pretended to be a 
conspirator only so that he might accumulate evidence against the accused 
tor the government. Having no criminal intent, he was no. conspirator 
(CM 18751~, ~, 1 BR 25J CM 296630. Siedentop. op citl• It is well 
settled that no acts of an agent of the authorities or informer may be 
imputed to an accused even though done with the accused' a knowledge and 
·consent. Where an .informer is involved in a criminal transaction under-.. 
taken by a.n accused, , the latter- can only be convicted if he himself has 
done everything nece~sary to constitute the complete offense: if, in 
order to make out a. completed crime, it is necessary to impute to accuse 
something done by an informer for the authorities, the prosecution must 
tail (CM 296630, Siedentop, op cit and cases cited therein). 
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Consequently De Gennaro's acts of flying to Da.kar and Egypt, delivering 
the letters to the African merchants, and urging ·them to ship merchandise 
to France. cannot be attributed to the two accused, although those acts 
were performed at their request and with their full knowledge and consent. 

' 
V{e must next consider whether the acts ot the accused and their actual 

confederates, independent of De Genna.re's acts constitute the overt act 
. contemplated in a criminal attempt. Mere preparation not leading proximately 
to the consummation of the crime or offense-intended does not constitute 
an attempt, (Wharton's Criminal Law, Vol 1 (12th Ed), See 219, and cases ~ 
cited therein). Preparation has been held to oonsist in devising means 

.o.r measures necessary for accomplishment of the desired object or end • 
(~ v. Long, 21 Nev._ 209). 

In.Bx Parte Tu.mer, 104 Pacific 1071, ~twas held that the a9ts done 
to constitute the overt act in~ attempt must not be merely preparatory, 
but must reach toward accomplishment sufficiently to be a col!!lllencement 
of the commission. 

In his brief ooUiftlel for accused Cohen cites the case of People v. 
Rizzo, 246 NY 234, which appears to be applicable to the question under 
consideration. In that case the court' saidi _ 

'"The law how0ver, has recognized that maey acts are too 
remote to oonditute the crime of attempt. The line has been 
drawn between those acts which are remote and those mich are 
Eroximate and near to consummation. The law must be practical, 
and therefore, considers those acts· only aa tending to the com• 
mission of the crime which a.re ao near to its accom lishment that 
in all reasonable probabi i the crime itself Vi0U d have been 
committed but fo~ timely interference Undersooriug supp ied. 

¥men De Gennaro' s acts a.re excluded from the acts oonstituting 
the alleged attempt there remains only the preparation-of the letters to 
Waghy- Zaky Bey- and Anto~ne, their deliveey to Ue Gennaro, and Gaillard'a 
instructions to De Gennaro with respect to the desired import transaction 
which may be attributed to the accused. Do these aots go beyond the 
preparation?· 

In the leading· case of Peore v. Murra~~ 14 Calitorni&, 160 (quoted 
in CM 194441, Mauro, 2 BR 145, 50j, the de endant was convicted ot · 
attemptin~ to contract an incestuous marriage with a niece. l'he mdenoe 
showed only that he had express&d a determination to contraot the. 
marriage, eloped with ·the niece tor that purpose, and requested another 
to bo for a matiatrate to perform.the ceremoey. In disoussing the evidence 
the court saids · · · • ·-

"It shows very clearly the intention of the defend.ant, 
but something more than mere· intention is necessary to conatitute 
the offense charged. Between preparation for the attempt and 
the attempt itself there is a wide difference. l'he preparation 
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-' 
. consists ot devising or arrll.llging means :or measures neoessary . 
tor the commission or ~e ofi'enseJ th• attempt is the direct, 
movement toward the oamnission after the :preparation is made · 
* • • but until the officer was engaged,:;~ the parties stood 
b_etore him ready to ta.lee the vow appro~da.1e · to the oontn.ct or 
marriage, it oaimot be said~ in striotries,s. :that the attempt -
was made. The attempt oon~lated b)"the··:statute J11W1t be 
manifest by acts which would end in the oo:n:aummation or the 

. . '' . .
particular offense but· i'or the interventi'on oi' circumstances · 
independent or the will oi'·the parties.n 

Simila.rly-, in the instant case, the evidence establishes: _oon- · . 
elusively the intent or the accused to commit the ortenae alleged,, · · 
(i.e., obtaining gold, diamonds, silk, per.f\m:Le and other c011moditie1 · 
i'rom the alleged Africanmerohants). The preparation .or -the letters 
to those merchants, ·the delivery .thereof' to De Genll.U"o with ...tnstruotions · 
as· to procuring the desired merchandise may be oanpared to the elopement '. 
and effort to obtain a magistrate in the Murray oaae~ _·,It must?• _borne 
in mind that De Gemia.ro was not intended to be a mere messenger. Since.,' · 
no negotiable ou'rrenoy was sent to Africa,· and. in tt.ew or the_ fa~t that_ 
no prior agreement had been ma.de with W'&ghy Zalc;y Bey and Antoine~ De ::; ' 
Gennaro's mission of necessity- involved•a considerable ,'110un'1i::01' persuasion. 
to induce those merchants to deliver merchandise on credit. It. f'ollcnns .: . : -
that the a~cused' a acts were oiµy pr~pe.~tory. · · , , · 

~·, ,, • " I ~. 4 '~ • 

In· ei'teot the apecif'ic~tion under_o~nsidera.tion ·a11'~ge8' an: attempt ; . .,·. 
to make illegal purchases.-, It has .been stated that a wrongtul e.ttempt · 
to sell is oompleted when an offer is made,(CM 194441, Mauro, op oi'!')• 
Sim!Llarly. a 'W?'ongf'ul attempt to buy is_ oompleted 'When an ofter_ is · · 
made. In the ,instant- case no offer was made 'tm.til ·De Geima.ro delivered 

•·the letters. · Since De Germ.a.ro's acts ·oamiot be.rattributed·'t_o the accua9d• · 
,the ,vidence falls short ot _establifhing an att8lllpt•. - The a:'otis properl7 : . 
attributable-to .the aocuaed.i fall· short of oonatitutitf acts which are. 

, . ao near to the accomplishment of the alle ed oftenH at in all robabili 
_,._ · the orime itse f' wou d have been oamnitted bu or t e y interterencee->· _ 

. . ~ ' .., _, 

.: -··-Ac~ord!DglJ' :_.. are ·or the opinioli that the ·evid~n.'oe ia insuftioient\i:.. ':..
to auppor-f the findings or guilty of Speoif'ication·2 of Charge1·-L'and II.·:·.'-_.· 

::_ :'c_ · ·~ • ,', .,-~1~~ ; : Spe~iti~tion -3 · wi:ci.-~: ·bo~- o~ge~ ;11:g~1(~t -:-~~-~~~~~ ~i ><: ; , 
· 0: -·_.Jla:j to_"about 6 June 1946• the two'accuaed in·'oonjunction_with'Joeeph-S~gal, _-:' 

.;;,:-:,'.·::'· .conapired to engage 1n:the· enterprise of' buying allied'military mara;·· ::· --:· ·:' 
; ,:.'.:,,·ancf,coJ?,?erting-_them. into United Statea postal money.order_• tor their,':·_:· ... 
" . ': .::joint and ·mutual profit.and gain 'in violatio1f'·ot Artiol_ea ot War 95 .-- >· 
,'.t</'.-· ~-96.:; ·: _· : ;, ·,. -:·.··__·:-; __;__ .:, >; _·._.:_~:""_;:/ -::··,_.··_< :'· :~~-' -> ::-;t> ~------- :,-·::::~.->:; ._· :;/-'. . ,< 

· : . . _· .The e.:ridence_ Wi't.h. respect to the_!!e apeoilicatioBS. ~hQWB ths.t ·~- · ·, • . 
. time in _April 1948._ Cohen-met a Sergeant J.itt.mula J.n Paris and learned that . -· .. 

· - _· Yamula wa.- in a- poaition to ettect ·the exchange ot allied marks tor UDi't!9d ··._ 
S-t;ate1 -postal ·money-ord4'ri in ."return .ror 11-- certain oommia~ion. ··Thereafter· 

• • •• ;·_ .••,. :.. •• .-. • - ••.••• : •• -~- ': >:;. ~-.: :.·.., :_,_- ...... _:-~••.- • :~·· ---··<.>:;_:,_~';__\:_·.·\:' :-; ::· 
··-/; • • . J ··.·'-.. 

3~- • ' __ , ' 
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De Gennaro returned from his unproductive journey to Africa and 
complained about the failure of his mission. The two accused and Sigal 
then proceeded to discuss plans for obtaining negotiable currency which 
would insure the sucoees of future smuggling enterprises••i\mong the 
plans considered was the purchase of military marks at the cheap blaok 
market rate of exchange and the redemption of such marks for dollars 
instruments at the official rate of exchange. A tentative agreement was 
reaohed 'Whereby Sigal was to purchase the marks. He, however, became 
reluctant and did not carry out his part of the scheme. Cohen re- ' 
mon1trated with him on several occasions, e.nd once said, "It is idiotio, 
you promised, you must keep your promise". Thereafter Cohen borrowed 
200,000 franos with which marks were to be purchased, and an arrange
ment was made whereby Sigal a.nd Cohen were~to meet De Gennaro in Brussels. 
De Gennaro was to effect the actual e.xchange of marks through ManuJ.a. 
Sigal used Cohen's 200,000 francs and some money he obtained through 
other sources to purchase 487,000 marks in Brussels. These marks were 
to be converted to approximately $48,000's worth of money orders by De 
Gennaro. Sigal, Cohen and De Gennaro spent approximately one day in a 
Brussels hotel sorting and screening the marks. The.eafter De Gennaro 
attempted_to effeot the exchange but was unsuccessful in doing so. 

Under the provisions of War Depar~ent Circular 64, 5 March 1945, 
the only foreign ourrenoy vihich may be exchanged for dollars or dollar 
instruments is currency received by the individual as his pay and 
allowances.· No European Theater currenoies may be accepted for exohange 
except upon presentation of a Currency qontrol Book issued by the 
European·Theater to the individual who seeks to excha:ige the ourrenoy. 

Thus it is olear that the transaction which the accused agreed to 
effect was prohibited by existing currency control regulations as well 
as by the Prohibition Against Engaging in Business contained in Circular 
No. 67, Headquarters, U. s. li'orces, European Theater• dated· 18 May 1947 • 
and the same prohibition contained in the 4 April 1945 directive. It 
foll0Ws that the agreement to ef'feot ·the transaction was unlawful and 
oonstitu~ed a conspiracy. 

In his brief', counsel £or accused Cohen argued that the findings of 
·gu11ty of this specification should be disapproved on the grounds that 
there was an aocumulation of charges. A similar motion was :made at the 
trial by the defense (R 857,, 861) • 

. Counsel argued that after 25 February 1945, the commanding officer 
of both accused was fully informed of the alleged intentions of' the 
accused, but that he failed to act on such information and in fact 
encouraEed the accused, through De Gennaro, to carry out their plans and 
commit a series of.additional offenses. He contends that the government 
was estopped from prosecuting the accused for any offenses committed 
after the government officials had actual kn~ledge of the accused's offenses. 

In relevant part the Manual for Courts-?aartial provides a 
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"mien i-t is intended to prefer .oharges, they .should be 
preferred wit~out unneoessary delay. AoiYthing like an 
accumulation or saving up of charges through improper motives 
is prohibited; but when good reason exists .(e.g., when in the 
interest of discipline it is advisable to exhibit a continued 
course of conduct) .a re.asonable delay is permissible if the · 
person concerned is not in arrest or confinement" (UCM 1928, 
par 26). 

The present case comes within the latter category. Based on 
Gaillard's statements to De Gennaro the military authorities had 
reasonable cause for believing that the accused were members of a well 
organized and large smug~ling syndicate. It was by no means improper to 
keep them under surveillance so that their activities might disclose 
evidence implicating other members of the conspiracy. ilhen it became 
obvious that the accused were not connected with any such combination 
of law violators, they were promptly placed in arrest and charges were 
initiated within a reasonable ti."Il~ th~reafter. 

· Accordingly we are of the opinion that the record of. t rial is . 
legally sufficieft to support the findin~s of i,; uilty of Speoification 3 under 
both charges, 

12. Cne hundred six pages of record was devoted to a motion by the 
defense to dismiss all charges and specifications on the grounds that the 
provisions of Article of 'War 70 relative to the pre-trial investigation 
had not been substantially complied with (R 748). After hearing evidence 
and extended argument, with respect there·to, the law member denied the 
mot:1,on (R 854). 

The ~efense assigned 17 errors with respect to the pre-trial 
investigation (R 844) which may be grouped and surmnarized as followsa 

a. Major Renfro, the investigating officer appointed pursuant to 
.Article of i';ar 70, was not impartial for the reason that before he was 
appointed ~s investigating officer he had assisted the accuser in drafting 
the charges and that he had conducted a preliminary investigation before 
the charges were drafted. 

b!' Only one witness, Ct-.pt1a,in De 'Gennaro, was examined by Major 
Renfro in the presence of the accused. 

c. Major Renfro did not apprise the accused that Lieutenant Cqlonel 
Kesling would be a witness for the prosecution and he did not consider a:rr;f 
or Cplonel Kesling's statements in connection with the pre-trial investi
gation. · 
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d. Major Renfro did not call Mr. Sigal although requested 
by the accused. 

e. He did not record completely the results of De Gennaro's 
cross-exemination by the accused. 

r. He did not show the accused all the documents he had in his 
possession at the time of the investigation, al though some oft hose 
documents were introduced in evidence. 

In considering a similar issue raised in CM 317327. Kathleen Nash 
Durant,.the Board of Review stateda 

"Since 1924 th~ principle has been firmly established that 
'the pre-trial investigation required by Article of War 70, and 

paragraph 35 of the Manual for Courts-lJartial, 1928, is a 
~.attar of procedure only and does' not affect the jurisdiction 
of the court. Holdings by the Board of Review to this effect 
have been uniformly approved by The Judge Advocate General and 
then by the President, as confirming aut.~ority. Non-compliance 
with the prescribed investigation procedure will constitute 
fatal error only where accused properly objects thereto at the 
trial and, considered together with the whole proceedings against 
accused, such non-oomplianoe amounts to a denial of due process 
or law (CM 257824, COJC'60 BR 179, 204; CM 229477, Floyd, 17 BR 
BR 194, l53J CM 273791, Gould 47 BR 29, 57). This construction 
of Article of ii&r 70 by tileofficer charged ,vith its interpretation 
by Congress (Aff so½) is entitled to great weight (Staut v. Hancock, 
146 F (2d) 741, 744. Although in the case of Hick"sv:-Hiatt. 64 F. 
Supp 238, . there is dicta to the effect that the investigation 
procedure laid down by Article of "';far 70 is mandatory, we deem 
that such dicta was unnecessary to the Jecision in that case, 
for the court found that there had been a· denial of due prooesa 
of law both in the investigation and the trial." 

* • • 
"Even if it should be considered that the investigation 

fell short of meeting the required standards, such defect would 
have been cured by the events transpiring at the trial. • • •• 

In the inata.nt case charges were served on the accused on 2 October 
1946. Prior thereto, on 12_ August 1946, copies or the charge sheets were 
given the two accused by Major Floyd, the defense counsel (Charge Sheet). 
The trial was begun on 5 November 1946 and oontinued until' 21 December 
1946. 

It is obvious from the record that the defense was given every 
opportunity- to examine all documents in the hands of the prosecution between 
10 August and the time or trial. The diligent and vigorous conduct or the 
defense including the expert cross-examination of the prosecution's 
witnesses demonstrates clearly that the accused had adequa.te means ot 
pre_paring their defense and securing available w1tnesaes. The prosecution, 
furthermore. waa extremely liberal in stipulating as to the testimo~ ot 
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witnesses who were not readily available. 

Aooordingly it does not appear tran the record as a whole that the 
substantial rights of the accused were injuriously atteoted by- aey error 
in the -cond~ct or the pre-trial investigation. · 

1!. Personal data ot aoouaed1 

a. As to·aooused Ge.illard1 Aooused Gaillard is 35 years ot 
age, married, and a high school graduate. Prior to entering the military 
service he. was chief' or the purchasing and supply department ot the J. x. 
Tull Metal and Supply Comp&J:JiY, Atlanta, Georgia. He attended Citizens 
Military Training Camps in 1932, 1933, and 1934. On 14 August 1942, he 
was given a direct appointment as a second lieutenant, Arm:, or the United 
States. He was pranoted to the rank of' first lieutenan.t on 29 December 
1942, to captain on 15'July 1944 and to major on 15 September 1944. 
Etf'icienoy rating.of record shOW' that he was rated 5.4 (Excellent) from 
l July 1944 to 30 June 1945, and 5.9 (Superior) from 1 July 1946 to 
March 1946. 

b. As to aocuaed Cohens War Department reoorda ahc,,r that 
accused Cohen ia 4I years ot age, ma.rrie.d, but separated trom his wife. 
He is a graduate of the. Univers~ty or Pennsylvania where he majored in 

. Fina.nee and Psychology. His ci-vilian occupations were oonstruotion 
supervisor, surveyman, and theater manager. He completed the Anq Air 
Forces Administration Officers Candidate School and we., commissioned a 
second lieutenant, Air Corps, on 28 October 1942. He was prcmoted to the 
r8.Dk of first lieutenant on 16 August 194! and to captain on 27 August 
1944. He served as an'administrative officer with the Anq Air Forces in 
the Mediterran~an and European Theaters or Operations. On 16 July 1946 
he was awarded the Legion of Honor, in the· degree of Che-n.lier, by the 
French Goverment. Ar formal award of this· medal was made in Washington, 

· D. c., on 14 June 1947. Etticien~ ratings of reoord show that accused 
Cohen was rated "Very Satis.f'a.otory for the period from l July 1944 to 
!l December 1945. In bis review, the Staff Judge &dvooate stated that 
the accused had superior efficiency ratings. 

14. Attached to the record or trial ii a letter dated 21 December 
1946 signed by .four members ot the oourt (including the president and the 
law member), all members or the prosecution and the detense wherein,it wa• 
_recanmended that the sentence to confinement adjudged as to accused Cohen 
be remitted. · 

· As indicated above, consideration has been given to oral argument and. to 
a brief tiled on behalf of accused C.ohen by Kr. Aronson. Lieute~t Colonel 
George w. Porter, one ot accused Cohen's former camna.nding otticera,'appeared 
before the Board and attested to his m:cellent character, efti~ienoy,. and 
devotion to duty. 

4S 

http:rating.of


(389) 

In addition to the foregoing, oonsideration has been_given to 
communications pertaining to clemency as indicated belcnra 

On behalf ot accused Gaillarda Letters from the Honorable Riobard 
B. Russell, Honorable 1falter F. George, and Honorable Lister Hill, United 
States Se~te1 Mrs. Dorothy Millsop, Atlanta, Georgia, and Yrs. Howard 
Gaillard, Jr., wit~ of.accused. 

On behalf' ot accused Cohena Letters .t'rom the Honorable Rebert F. 
Wagner, United States Senate, the Honorable James -M. llea.d, tormerly
United States Senator, llr. Francis T. Yulcahey-,.Butfalo, New York, 
Mr. Peter J. YcManus, Binghamton, New York, llr. Jaoob Billikopf, 
Philadelphia, Pennsylvania, and Mr. David Cohen, father ot accused. 

15. The oourt was legally oonstituted and had jurisdiction ot 
the persons and the offenses. No errors injuriously a.ffecting the 
substa.ntial rights ot the accused were can.mitted. In the opinion ot 
the Board of Review the record of trial is legally insufficient to 
support the findings of guilty of Specification 2, of Charge I and 
Specification 2 or Charge II, legally sufficient to support the tindings 
,of guilty of both charges and of Specifications l and 3 thereunder, 
legally sufficient to support tjle sentence as to each accused and to 

·warrant confirmation thereof. A sentence to dimnissal, total forfeitures,. 
and confinement at hard l&bor for six months is authorized upon & 
conviction or violations of Articles of Yfar 95 and 96. 

_ ~~0 :4 , Judge .l.dvoeaw 
I 

/(/di,....,, l1. /4 ,Judge AdTOC&te 

. ~-~7J~-,b,:~-Z::, Judge Advocate 
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JAGH - CII 320455 lat Ind 

WD, JAGO, lfuhingtcm 25, D. ,c. SEP l 1047 
't01 The Seoreta.17" ot lrar 

l. Pu.r•u.ant to ExeoutiTe Ord.er lio. 9566, 26 llay- 19~, ther• ar• 
tranaitted. herewith tor 7our acticm the reoord ot trial and the opim.011 
ot the Boar4 ot Rn1,.n iA the O&H ot Jlajor Howard Ga.ill.a.rd, Jr. (0-91-&836), 
Air Corp•, an.cl Captain 'foe! H. Cohen (0-665065), Air Corps. 

2. Upon trial by' geural oourt--.rtial both acouaed were tOUJ:14 guilt., 
ot -.z-ongtully ocmapiri.Dg to qgage iA the busin•}• ot bringillg into Franoe 
trca other ocnmtriea quantitiH of gold, dieaoad,, 8111c, euenoe of pertuae 
an4 other ocaaoditiea, 1A Tiolation ot .Artiolea of War 95 and 96 (Speo l, 
Chga I &D4 II), ot wrongtully atteapting to obtaia the aboTe aentioned. 
artiolH traa certain. Urch.ante in Cairo, Egypt, and Dakar, French Weat 
Urioa, in Tiolation ot J.rtiolo1 of War 95 &Jld. 96 (Spoo 2, Chg1 I and II), 
am ot wrcmg.tully oon.spiring to bu:., allied lli.11taey 11&rk1 tor the purpoH 
ot ocmnrti.ng th- to United StatH Po1tal Kone;r Ordera at a profit, in 
Tiolatio• ot Artiolea ot War 95 a:nd 96 (Spec 3, Chg• I and II). koouaed 
Cohen waa alao tcnmd guiltJ' ot wrong.tul.17 pllrchadng allied Jli.litary -.rlal 
tor the purpoH ot oonHrting ta• into United StatH Po1tal Kaaq Orders, 
in Tiolation ot Ar-tiolH of War 96 and 96 (Speo i, Chga I Gd II), u4 et 
wrong.tul.17 tl"anaii'"ing allied 111111t&17 u.l"kl to Ge~ ill turtheraaoe ot. 
a ·conapiraoy to connrt tliea to Unitecl statea Postal KOD.97 Orders, ill 
Tiolatioa of .lrtiole ot "l'ar 96 (Speo 6, Chg I). Io nid.enM ot ..-q pl'ffina 
oonrl.ction.a n.a illtroduoed.. J.oouHd Gaillard n.a HJ:Lte:aoecl te 'be clim.aae4 
the Hrtioe and to torteit all pay and allon.n.oH due or to bee... tlu. 
Acouaecl Cohen w.a HD.tenoe4 to be dimi11ed. the Hrrloe, to torteit all 'pa:f 
and allonnoH due or to beoca.e clue. &nd. to be oontined at h&ri. labor tor 
au :month,. .la to accused Cell.a. the NTim.ng authority" diu.ppr0Te4 the 
tiltd1ng1 ot guil't7 of s,-o1t1oatiou 4: alld 6 '1Dder Charge I and ot Speoitioatioa 
-i ad.er Charge II. . He apprOTecl th• Hnteaoe u to eaoh aoouecl aa4 t~ 
the reoor4 ~ trial ter utioa aur J.rtiol• ot War "8 • 

. I. A •1nl&l'7 ot ta. erlclen.oe ..,- 'be toand in the aoocape.lV'i.Jsg epiaioa 
ot t.he Board of Rerl.,... 'the Board. ~ Rni.w ii of the opudoa that the 
record ~ trial 11 lega.117 iuuttioient to aupport the t1:a.d1ng111 et gv.iltf 
ot Speoitioation Z ader beth <h&rgea, legally autfioin.t to •uppon .~ 
t11141ag• ot guilty- ot beta Caarge• and Speoitioatiou 1 aa4 I tb.•reuder• 
legally' autticieJLt to •upport the Hllt.p~ u to each a ocsuae4 Gd to warn.at 
oontinaatia tllereot. I oon.CIW" in that opudoa. 

Prior to the tiJN ot the alleged. otten.aH the t 1l'O aoOUH4 tr.qua~ 
disouaHcl plu.a tor engaging in buaine11 o J&terpriHI bota before and after 
their Hparation tr• ta. Hrrice. Cohea had aet a Belgian o1T111a uaN 
S1gal w1th naa he disouue4 plana tor elltering iJtto a logitiu.te hq,on 
buaine11 arter hia npa.ratia t'rea the Mrrloe. In preparation. tort ld• 
bU81neH Cohea ha4 Htabliued a COl:m8oti0Jl wi~ W'aghy' Zaq· Bq, a.a 
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Egyptian. buaineH aa.n. Gaillard, who Tai about to be up&r6.ted troia the 
~errl.ce, trequmtl;y expnued hi• desire to -3ce a aub1tant1al profit 
be.tore returnulg to t.M United Stat••• 

Early in 1946 the two aoou.aed and Sigt.l dilouued the propolition ot 
1aport1ng gold trma Da.kar and HH».oe ot P49rf'lae trma C&iro tor ru&le 
ill France. Sigal lmew a :mall naed Jaq11H L&TUlle who had oontaota in 
.A.triea. It ...,. agreed that Sigu would a.rrange 111. th L&Vielle to ncnmrn1 eate 
with the latter'• Atrioan oontaot u.d the two a.ccuHd would arrange tor air 
tranaportation to J.trioa. Sig&l illtoraed the acou1ed that African 
Oooideutal tranoa were neoHHJ'7 to purcbaH gold in Dalca.r. Purauant to 
thh arrangement Gdllard. obtained the HrrlCH ot a. Captain DoGenn&ro, 
a pilot and the Air Inapeotor at the IatrH Ur Base, b;y outlining to 
bi.a th• aouwhat exaggerated plau ot a ponrhl. and highl7 luoratin 
auggling syndicate• 

.ltter the arrangment• were :a&de Siga.l expreued reluotanoe to punue 
the Ten.ture f'urther a.Dd told Cohen th&t the bHt n.7 to discourage tho 
Tenture in.to.tar a1 Gaillari. was oonoerned was to state tha.t I.OF tranoa 
could not be obtained. Co:h.a., hOll'ff'er, in1hted that Sigt.l procure a 
lotter troa L&Viell• to his Urioan con.tact, .Ant.oine, all4 aslc tor gold 
on credit. Although Sigal stated that he did not belien that uq 
Atric&D. exporter would dellnr gold CD. credit, he obtained a letter 
intended tor htoiae trca La.Vielle 'llhereia a requaat tor certain c CBJIOditiH 
was aa.de. Re gan the letter to Cohen, who bi turn delinred it to 
GeJ.llard. The latter gaTe the letter to DeGelmaro &long with a. letter 
written b;y Cohen to 'l'agq %a.k:y B07, ill whie.h. a request •• u.de that 
essence ot pertme, diaaoncu, Bille, textilH or naroot101 be delinrri 
on credit. · 

DeGennaro, alter oont&oting CP1:sh&l Innatigation Otfio•r•, left 
tor ..ltrica on 15 April 1H6 and tln to Dalcar on the pretext or inaP490~ 
a courier run. lie a&Y .ln-toin•, del1nrecl th• letter in.tended tor hia, 
and reoeiTed trca hia a letter addressed to L&Vielle a which Antoine 
1tated in aubstanoe th&t he ll'Ould be able to export ocmaodities to Franoe 
through the pilot onl7 it h• reoeind .b.erioa.n. 'British, Swiaa or Oooidental 
.Uri08Jl ourreDJ:IT. 

!herea.tter DeG~o 1&11' 11'~ Zaq Bq and other Egyptian. tra.der1 in 
C&iro. the Egyptians, U.lcniH, deolmed to delinr a:q •er-,handiH to 

· DeGenn.aro without a ca.ah payaent or a.t le&1t a01U ne~otia.ble se curitJ°• 

In the nae~ile G&illard attempted to bduee Lieutenant Colon.el 
Kesling, the deputJ' camnander at the base, to act as a courier 011 
contemplated 1'uture trips to Urica tor the purpose or auggli.ng goocl1 
into France. 
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Sometime in April 1946• Cohen met a Sergeant Mamula in Paria a1ld 
learned that Jlamula was in a poaition to eftect the e xohange or allied 
marks tor United States Post&l ~ Orders in return tor a certain 
oanmission. thereafter DeGeimaro Nturned trca his,Wlproductin journ97 
to Atrica and complained about· the tailve or his aiaaion. 'l'he t1fo 
aocuaed and Sigal then proceeded to disou.aa plans tor obtainixlg :uegotiable 
currency- which would insure the aucoeu or future muggling enterprises • 
.Aacmg the plans considered was the purohaae ot military aarb at ·the eh.eap 
bla.ck market rate or exchange and the redsption of • uch :u.rka tor dollar 
iutruaents at the official rate ot exchange. .&. tentatin •gre•ent.wa1 
rea.ohed 1rhere'b7 Siga.l was to purchase the marks. He, honTer, beo... 
reluctant and did not carr, out his part or the 10heae. Cohen r8JIIOJ18trated. 
w1th hia on aeveral oocad0J1.1, and ODce 1a.id •it 1• idiotic. 7011 prcaiae4• 
7ou must keep 7our proabe.• 'l'hereatter. Cohen ba,rrowed 200.000 tranoa 
w1 th 11h1ch J11Arks were to be purchased, and an arraiigement waa aa.de 11hereb7 
Sigal and Cohen nre to aeet DeGezmaro 1:n Bruasell. DeGezmaro wa.1 to 
etteot the actual exchange ot marks through Kamula. Sigal uaed Cohn.' 1 
200,000 trano• end aaae ao:na7 he obtained through other 1ourcea to purchase 
'87,000 marks 1:n Brussell. These •rks were to be n:cllallg8d tor appro:d.mateq 
t'8,000 worth or 110Z19J' orders bJ' DeGeml.aro. Sigal, Cohen and DeGeimaro 
spent appronmatel7 ane day- 1:n a Bruueh Hotel aorting and screening Ule 
aarks. Thereat'ter DeGennaro attempted to effect the exchange but -.. , 
1mSW.ooeaatul ill dohlg ao. 

Engaging 1:n buaineH ill the Europe&A Theater and exohugi:ng allle4 
ailltaT7 arks obtained troa aourcea other than the p&J' and al lonncea ot 
the per1on 1eeld.ng to etteot the exchange n.1 forbidden by- applioable War 
Departaent and 'l'hee.ter Direotin,. 

The tindi:ng1 ot guilt7 ot Speoitication 2 under both Chargea whicll 
allege an attempt to obtain •rchandiH ill .&.rrioa 1a not 1upported by' the 
record becaue the nert aota neoeu1L17 to oonatitute the att-pt were 
perfoniecl by' an intoraer tor the 11111tu,- authorities whose aots aay zaot 
legalq be attributed to the aoouaed.. 

-&. .&.ttaohed to the Noetrd. ot trial 1a a letter dated 21 December 
1946 signed by' tour •eab•r• ot the court (inoluclulg the preaident and the 
law aember), all or the •-.bera ot the proHcuticm and the detenae whereia 
1 t Y&S reoamaendecl that the Hntence to oentinaent adjudged ,.. to aocuae4 
Cohen be reaitted. 

Consideration ha1 been gin:n to a llriet tiled on behalf or acouHcl 
Cohea by' Kr• .&.rthur J. J.rouon. Broolclp. JJ..- Torll.~. Attorney tw aooued 
Cohen. Oral argument by' Kr• .&.ronaon and accused Cohen. nN :hea.rcl by tu 
Board. ot Rerln. Lieutenant Colonel George •• Porter, one ot aocuecl 
Cohen's tenner camnanding otticer,. appeared before the Board and atteatecl 
to hil excellent aharaoter. etticien07 and dnotion to duty• 

• 
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In addition to the toregoing. ooneidera.tion has been ginn to 
c<mmunieationa pertain1Dg to clemenOJ as indicated belows 

On behalt or accused Gaillarch Letter• trca the Honorable Rioaard B. 
Russell, Honorable Walter F. George, and Honorable Lhter Hill• Unitecl 
States Senate; llra. I)oro~ Kil110p• .Atlanta, Georgia, and J&-s. Rowa.r4 
G&illard, Jr., wite ot accused. 

On behalt of accused Cohens Letters troa the Honorable Roblrt F. 
Wagner, united States Senate, the Honorable James ·14 Mead, former 
United States Sena.tor, Kr. Francia 1'. Jlulcahey, Butta.lo, Jlew York, 
»r. Peter J. KcKa.n.u.a, B!nghaaton, ._ York. »,,. Jacob Billikopt. 
Philadelphia. Pennayln.m.a. and J&-. David Cohen• tather ot aocuaecl. 

5. I r.OCJall.ftel that the fi:ad1:ag• ot guiltT ot Speoitioation 2 
under Charges I and II be dhapprond and that the Hntenoe u to ea.oh 
aooused be oontil'll.ed and oarriecl into a:eouticm. In Tin or the taot 
that the period ot ecmtinaqt ad.judged •• to aocuaed Cohen bu alreaq ' 
'bee: Hrnd, it 1a not neoenU7 to clHigD&te a place or ccmtinement. 

s. · IncloHd 1a a tera ot a otion cl.Hignecl to oar17 the toregoing 
re•cw,e:nd•ticm into etteot. ahoulcl 111Ch recaaaelldation aeet w1ta ;your 
apprOT&l. • 

2 Incl• !HCllAB :e:. GREEI' 
1 Record ot tz-1&1 lifajor Gemral 
2 Fora or aotion the Judge .ldTocate General 
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WAR IEPARI'MENl' , 
In the 0.t'!ice ot The Judge Advocate General 

Wuhington, D. c. 

JAGH - CM 320489 
~~ ;i;L 1941 

UNITED STJ.TES ) UNITED STATF.S FORCES IN AtB'l'R!.L 

v. 
.) 

) 
.) 

Trial by a.c.y., convened at 
Vienna, Austria, 21 December 

Private Firat Cass CECILIO R. 
VEIASQUEZ (PJ. 18022272), Cao
paey B, 16th Infantry 

~ 
) 

1946. To be lwlged by the 
neck w:xt:.il dead 

OPD.'ION or the BOlH.D OF REVIEW 
HarrEmTEIN., SOLF., and SW!'H; Judge Advocates 

l. The record of trial in thrt cue or the above-named soldier hu 
been examined b7 tbs Boa.rd ot Review and the Board·subru.ts this, its 
opinion, to The Judge Advocate General._ · 

2. The accused was tried upon the toll~ Charge am Specifi
cations 

CH1RGE1 Violation of the 92nd Article ot War. 

Specification, In that Private First Cl.ass Cecilio R. 
Velasquez, Canpa.n;y B, 16th In!antry, did, at Vienna,. 
Austria., on or about 14 November 1946., rorcibl,y and 
felonioual,y, against her will, have carnal knolfledge 
of Ruth Schnaar, 1ustrian Civilian, Ill Hobe Wartegasse 
38, Vienna, Austria. 

He pleaded not; guilty to and was !011nd guilty or the Charge and the Spec
ification. No evidence of ~ previous convictions na introduced. All 
tbs meui>ers present at the t1l!le the vote was taken concurring, be was 
aentenced to be dishonorabl,y discharged, to forfeit all pay and allowances 
due or to become due, and to be hanged by the neck w:xt:.11 dead. The re
viewing authcrit7 apiroved the sentence and forwar~d the record of trial 
t<r action under Article ot War 48 but recommended that that· portion of 
the sentence adjwging that the accused be hanged by the neck w:xt:.11 dead 
be comnuted to confinement at hard labor for !arty years. 
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3. The evidence for the prosecution is summarized a.a follows a 

Frau Ruth Schnaar, the 11id01f of' a German officer who was killed in 
action, testified that on the evening o.f' 14 November 1946, she left the 
club o.f' Company A., 16th Infantry, wtv,re she was employed as a book checker 
(R 16) am proceeded to her hc:m!on the Hoheirartegasse, Vienna,. Austria (R 
28). At about 2245 (R 28) she was accosted by the accused am ·another 
soldier on Hohewartegasse at a corner which was approximatezy five minutes 
:t'rom her home (R 8) am about one minute'a nlk from the area o.f' CompallJ 
B, 16th Infantry (R 19). The accused arxi the soldier were trying to start 
a motorcycle. A.a tm witness walked ?J,St them,. the accused followed her 
(R 8, 18, 29) and asked her where she lived (R 8, 18, 29). She replied· 
.tmt she lived · up the street. The accused put his arm about her waist. (R 
8, 29) and she pulled away (R 8). She told the accused that she did not 

· want him to go with her (R 17). In the meanwhile accused' a companion, 
whom he called Taylar, came to the place where the witness and accused 
weril standing (R 9, 19, 29). The accused asked her to have intercourse 
with him but the witness then suggested that both soldiers go home with 
her (R lS., 39). One of the soldiers t~reupon said, "Why not here? Wo 
will miss bed check if' we go home with you. 11 but the witness said., •Well, 

,right here in the street? Wey don't you come hO!!!e with me? 11 (R 39). She 
explained that she suggested that the aqcu.sed accompa.cy her to her heme 
•because I noticed it would be dangerous and I was hoping I could take . 
billl home am wake the whole house up, and get rid of' hilll that way" (R 18) •. 
The accused threw his arm around her on t1r0 occasions, but she rebuffed 
him each tillle · (R 8, 19). The witness tried to push the accused away, but · 
the other soldier assisted hilll. They forced her to her kDees on the side:., 
nlk and held her face dOll'Il. Taylor was leaning or sitting on her and the 
accused was kneeling behind her and put his finger in her 11 uterus 11 (R 9, 
19, 30). She screamed once, but Taylor held his hands over her mouth, bit 
her on •the head, am threatened to kill her (R 9, 16-17, 21, 30-31, 41). 

Two civ:1J1sn,, approached the group at that time, whereupon Taylor 
picked F)"au Sclinaar up and told the accused to scare the civilian:, a."ff'BY 
(R 9). · When released by Taylar the witmss approached the civilians and 
in a very quiet voice said, •For God's sake please help men (R 9, 19). 
She -.as not certain that the .lustrians understood lier because "I was 
scared o! a beating up so I stayed as quiet as I could." The accused 
went ton.rd the civilians who thereupon left the scene hurrie~ with-
out assisting her (R _20, 32). · . · 

The two soldiers then picked her up and forced her to accompany them 
to the motor pool of' COl!lpan;y B, 16th Infantry. The motor pool was about 

· a block away from the point wb!re ·sh! had been accosted. 'When theY' ar
rived there the soldiers forced her upon a sloping ground and' Taylor at
tempted to have· interco\rse with her (R 9, 21, 32). She resisted but 
stated that she did not scratch because !ihe was wearing gloves (R 22) • 

. 2 
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Taylor arxi the ,.ccused then picked her up· and lifted her into a truck which 
was· parked inside the motor pool (R 9, 20., 22, .34). She was forced to lie 
down on the noor of the truck.·• She crossed her legs but one ot the sOl
.diers pulled them apart., while the other held her arms (R 34--35). Taylor 
then lay down upon her ani attempted to have intercourse with her (R 10., 
35). She heard the accused say, •Hurry up, Kuniol It 1s 10 minutes to n • 
(R 10., 42). Although she heard bis voice she didn't lmow his exact where.;. 
abouts., but he seemed to be sanewhere in the rear ot the truck (R 10., 37) • . 

She stated· th.at she fought TS1lar and "with m:, bands I pushed him. 
away as hard as I could." She also kept shifting the lower part of her • 
body so as to evade his attempts at intercourse {R 10., 23., 35). She was 
afraid to scream because he kept threatening her •to shut uf ar he would 
beat her up (R 10., 17, 20). She was also afraid that ii' she cried out 
the soldiers might drive o!f to the Vienna woods (R 21). Taylar completed 
the act o! intercourse with her (R 10, ~, 36). Before departing., how
ever, he threateoed that be would return an::l ··beat her up· it she cried 

. out {R 25., 38). Before Frau Schna.ar could rise the accused seized her and 
lay upon her (R 12, 37). She did not submit to him and ·tried to push him 
away (R ll-12, 24-25). The accused, however, overcame her. resistance be
ca1Ee she wa., exhausted and hurt. The act o! intercourse continued for 
fifteen minutes. The sexual act was completed because Frau Schnaar could 
feel his organ wit,hin her •uterus• and because she could teel his emission 
as he ,ras not wearing a preventive (R- ll-12, 24, 37-38). She stated that 
during the act o.t intercourse she did not hold on to the accused but she 
reached over him to hold her leg which pained her because o.t a cramp (R 
77-38). The accused then rose and departed (R 12, 24). In her opinion 
the accused was ·sober at the time (R 26) • . 

Frau Schna.ar arose with dit.ticulty atter a short while and then !lad 
.from the motor pool (R 12). Atter leaving the motor pool she encountered 
;two _civilians who app!!ared to be looking tor something with a tla.shlight 
(R 12, 26). She was asked it she bad ~en a motorcycle and replied., "Yes, , 
it was standing on the street when I passed, but I don't know where it is 
now~" She then took refuge in the garden of a nearby house where she re
m.lined for about. five minutes. The occupants o.t the_ house then accompanied 
her to her home (R l2-l3) •. 

Upon aITiving at her ha!l9 she awakened her grandfather amt.old him, 
"I was raped and bleeding.• She felt ill and vomited, and felt pain in 
her groin (R 13, 40). She noticed that her coat ,ms dirty and 11r1nkled 
and her slip was bloody in the back. Her slip bad a hole in _t,be back and 
one o! her stockings was torn (R 40). She did not wear panties on the 
night of the incident (R 31). 

· On the !'ollowing morning_ she went to the o!!ice ot a ci'filian physidan 
because she was bleeding an::l n's atraid that abe had contracted a venereal 
disease. The doctor was not there, but his wife told her to return: in the 
afternoon (R 13-14). She did not, hcwevcr., return to bis office, but in
stead reported the incident to the military police. They- in turn referred 
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lwr to C!'.im.na.l Investigation Division. She was then taken to the 110th 
Station Hospital where she was examined at about 1700 hours on 15 Novem
ber 1946 (R lJ-14., 41). She !urther testified that she was examined a 
few days later in the office ot Colonel Tillson and stated that at that 
ti.me the front of her thighs were covered with bruises. There had been 
no bruises there prior to the night of l4 ?Iovember 1946 (R 41). 

Frau Scbnaar next saw the accused in his company headquarters and 
she identified him from among a mmi:ler·of Mexican soldiers (R 15., 'Z7., 50). 
She was positive of the identification because it was not "too dark on the 
night of the incident (R 27., 33) arxi there was a street lamp at the loi:a
tion llbere am first encountered the accused (R 28). She al3o had a good 
view ot the accused while be was having intercourse with her (R 24). At 
the trial she identified the accused among a group of soldiers in the 
court room (R 7). · 

On cross-examination Frau Schnaar testified that she had previous~ 
been employed by Compar.w B., 16th Infantry far six weeks (R 17) and was 
familiar with the manner in which the comf)any area was laid out. She 
knn the general location of all the billet• (R 18). The guard shack wa., 
located appraximatezy 50 or 100 meters from the entrance to the motor 
pool (R 21). · 

Doctor Heinrich Fitter, a Professor at the University of Vienna and 
Director of the Institute of Metereology testified that he is Ruth 
Schnaar 1s gra.ndtather and that she lives at his apartment in Vienna. .A.t 
approximatezy 0100 hours on the morning of lS November 1946., Ruth Schnaar 
awakened him. In the lhlited light of the room she appeared to be pale 
and 1faS shaking. She told him that she had been attacked by two J,merica.M. 
He asked her whether she meant that she had been raped. She replied in 
the affirmative and told him that she was afraid that she might have con
tracted a venereal disease. She wanted to see a doctor during the night 
but he suggested tlat it would be best for her to go to bed (R 43). He 
asked her 'Whether she had pains to which she replied that she was bleed
ing and that she was •near her period.• ·He did not notice anything about 
the condition ot her clothing except that, her coat was oi;:a11 (R 43-44). 

First Lieutenant .A.. J. Hassett., Medical Corps., lloth Station Hospital, 
Vienna, .Austria, testified that be examined Ruth Schnaar on the a.rternoon 
of 15 November 1946 at the lloth Station Hospital at the request of the 
Criminal Investigation Division. She gave a histar-y of bleeding since the 
time of the alleged rape. On eX4lllination, the witness found a bloody dis
charge caning from her uterus. This appeared to be the normal discharge 
occut-ring during the menstrual period and was not the result of a.ey tear 
or other dam.age. Leboratory tests indicated no male sperm. There 1U'8 no 
tears ar abrasions about the vagina (R 47). Ruth Schnaar told, the witness 
that she was not expecti~ her menstrual pericd for about a week. He 
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stated that menstruation occasio~ begins ear)¥ as a result ot shock. 
He stated that he An111ned the girl'• tlQ#ls and hips but .toUDi no marka 
or bruises thereon (R 48). However so-called bl&ck and blue marks can 
appear on the bod;r at an::, time between two am torty~ight h01J1"11 atter 
a blow (R 49). In gemral his exa:ndnat.ion neither •hond that she had 
intercourse, nor did it negatiw the po11ibUit7 that 1be had 1.nterc_ourH 
(R 48-49). · · 

Julius D. SJdJmer, an agent ot the Cr1m1nal Imeatigation J;)iTiaioa, 
United States Forces in J.ustria, testified that on the morniJli o.t l6 l'lO'ftll
ber 1946, Frau Schnur identitied the acc\Bed among a group ot three sol
diers ot llu1.can or Indian descen1. in the ·crc1er~ room o.t ~ B, 16th 
In.tantr7 (R 50,-51). The accused aa then taken to the CID office wblre 
the witness il:rt.errogated hi.a (R 51). 

In a lll"itten statement. signed on 16 NO"Yember 1946, which WU admitted 
1n ertdence u Prosecution Exhibit l (R 61) ~er the objection ot the de
tense that it waa obtained by dUl"esa (R 60) the accused a:t;ateda 

•On the 14th M'ov. 1946 Pvt Ta;rlor a soldier .trom ~ 
patoon and I le.rt our bill.eta at about 1800 hours and went 
ani pick up two girls that Taylor knows and took the:m to the 
Manhattan Club. ll'e stayed at tm club drinld ng .and dancing 
until about 2215 hrs. lie and Ts;rlar am our girl f'riexns 
got on a street car. lie and T~l.oz- rode to the street to 
where we usuall,7 get ott to go to our billets. We got o.t.t, 
the girls stayed on tle ANet oar. ll'e started down the street 
ton.rd our Co. There was a 11otorc70le on the side or the 
street, Taylor got on it and I gave him a push.and started 
it. he rode it down the street a little ways and it st.oped. 
I walked down to him be tried to crank it but it wouldn't 
start. We lett it there. J.bout thi.a time a girl COID!!I walk
ing down the street. I asked her it I could take her home. 
I took hold ot br arm. She pulled nay from me and said · 
No._ I got hold other again. Then Taylor come up and took 
hold o.t her too. Taylor said leta .tuck her and I said alright. 
Taylor threw her dO'lfD on the sidewalk. J.bout this time t1ro · 
civ1J1ana (a :man and a woman) calll9 up asking about their 11.otcr 
cycle. The girl said something to them. in German. I told 
them to go a,ray and get the .tuck out ot here or I would beat 
the shit out ot them. They ,rent; pay• I said to Taylor leta 
take her to the Motor PQol so we both can fuck her and no one 
will see us. We both took a hold o.t her and .torced her to go 
with us to the motor pool which was about a block a-.q. In 
the Motor Pool ""' first layed her down on the ground and Tqlor 
started to tuck her - she· kept'begging_lilill not to. There was · 
a truck Yi.th a c~er on it nearby so I told Taylor lets put 
her in the truck it will be better. She trying to get &'fl'&'1 
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and asking as to let her go. but Taylar and I told her to 
shut up or 11'8 would beat her up. We pick her up and put 
her in the truck. Tqlor and me both got in the truck 
with her. Taylor tu.ck her firat while I sat beside them. 
I kept; telling her to keep quite· or I would beat her up 

. she begen crying am begging us to let her go home. .A..tter 
Tqlor finished he got out of the truck arxl he told her to 
keep quite while I !'uck her ar would knock her' head off. 
I got on her and tu.ck her. When I finished I got o'lrt; of 
the truck Ta;ylor had gone. I went to our billets• Taylor 
was sitting on his bed. .A. oi'ficer·, and the C.Q. come up 
about this time and told us 11'8 were late for bed check. 
Tha c.o. took our names. I don't know the otticer or the 
c.Q's name. I don't know llhsre ·the girl nnt I lert her 
in the truck. Taylor and I haven't talked about it sinoe 
because there iras alWS19 to m.aey-· G I aroud. On Nov 16 1946 
at, about 1400 hrs I was taken o:tt ot guard and ·taken to Capt 
Vaughn's oftice at Co B. Three other soldiers were also 
there. we were standing up in tront of Capt; Vaughn desk. 
A. A.meric&n ciYilia.n told me his name was Yr Skinner and 
said he was tran the C.I.D. come in wi'th a .A.ustrian girl. 
I recognized her as the girl that Taylor and me took to 
Co. B. Motor pool and raped last Thursdq nite NO'f 14 
1946. While n were at~ng she pointed me oqt and said 
I was the one. Capt. Vaughn let the other three soldiers 
go. .A. few minutes later Jlr Skinner took me wit.h him to 
the CID office where I made this statement. Before I made 

· this statement he explained the 24th J_.1'. to· me.• 

!+• The evidence tar ta:, defense is summarized as follows' 

Corporal Washington P. Golight:cy, a dispatcher, assigmd to the 
motor pool of Canpan;y B, lbth Infantry, testified that the on4' truck 
ever parked 1n the motClt' pool was a lt ton truck. It was always ~ked 
at a location within 75 teet o! one of the platoon billets an:i within 
8 feet ot a garage on the second floor ot -which sane Austrian ci-Yilians 
lived. The witness stated that the truck was parked in its mual loc.:. 
ti.I.on on the night ot 14 November 1946 (R 64-65). .A. guard wa.s not main
tained at the motor pool (R 64) • 

.A.rter his rights as a witness nre properl,y explained to him by 
the law member the accused elected to be sworn and took the stand· in his 
Oft'D behalf (R 6~)• 

He testified that on the evening ot 14 November 1946 he and PriTate 
Taylor, a. soldier who was assigned to his com~ left their billets to 

. · go on a date (R 67, 71, 81). They met their girl !rienda at appt'oxhiatel,y 
1830 hours and went to the Manhattan Club (R 67, 84). They then ordered 
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twenty glasses of beer. The accused recalls that three such orders were 
placed (R 71, 82). Later in the evening they left the club to.take the 
two .girls home but left the girls on the streetcar at a point near their 
billets, and were returning to their billets alone. It was approximately 
2245 hours. Taylor and he were drunk (R 67, 80, 82). The accused did not 
recall whether Taylor remained with him after they left the streetcar to-. 
gather or whether another soldier came along whom he continued to call 
Taylor (R 80-81, 83). 

They saw .a n:.otorcycle parked at tre curb. Taylor tried to start it, 
but, it would not atart. The accused th~n pushed the motorcycle an,d it 
rolled down the hill. The accused chased the motor.cycle tor a hal1' a 
block when it stopped. About that time the accused saw a girl n.lld.ng 
near the mess hall. The accused left Taylor am grabbed her arm arxi 
asked her where she was going. She replied that she was going home and 
in answer to a second inquiry told the accused that she lived a short 
distance down the street. She then requested that he tm-n her looee. 
He did so but continued to walk at her side. He a:l.ked it he might take 
her heme but she said, •No." Taylor than ran up and grabbed the girl's 
arm. The girl asked him to release her and he complied. The soldiers 
asked her why she objected to being taken home by them and she replied 
that her family would not api:rove (R 67.....68). They continued to walk with 
the girl and accelerated their steps when the girl began to walk tast (R .. 
72). They met an Austrian man and 1rOJrAn who asked whether the accused had 
seen a motorcycle. He told them it was down the street. At that tiM the 
girl was lying on her back and Taylor was lying on top of her. The accused 
held her arm (R 68). 

. The accused denied tha.t Taylor had thrOW?tilet\___~the .sidewalk .(R 73). 
Upon noticing a girl on the ground, the Austria• las'fy departed. The ac
cused told Taylor to get up. The girl said sanethiog in German to the 
.A.ustria.n in a low tone of voice but the latter did not aeem to pay arr:, 
attention to her. The accused told him to "Get out or here" which be 
did (R 68, 73, 78)~ Taylor then got up from the girl and the three be.. 
gan to walk again, The girl attempted to walk rapid~ but the two sol
diers walked along with her. They approached the company billeta and · 
T83'lor suggested taking the girl inside (R 68, 74). The accused replied 
that it was too late and' they they would be discovered by the otricers 
taki~ bed check. T(ylor then suggested taking her to the motor pool 
(R 69). The accused denied that he suggested it. They then started to· 
nlk toward the· motor pool and the girl slipped and tell on a bank. · 
Taylor then attempted to rurve intercom-se With her as she lay on the 
ground (R 74)! I 

Accused suggested that they get into a truclc so that they 11'0uldn 1t 
be seen. . They held her by her anns and assisted her into the truolc. The 
girl helped by placing her root on the bumper and climbing in. The ac- · 
cused denied that they forced her to go to the met.or pool or that they 
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threatened her. She did not try to dissuade them or to escape (R 74-76, 
79). When they were in the truck Taylor lay on ·top of her and proceeded 
to have intercourse with her. The accused sat nearby in the back ot the 
truck. He did not see Taylor force her thighs apart, strike her, or 
cover her mouth with his hand (R 70). The accused saw the officer ot the 
day" enter his billets to take bed check, so he told Taylor to hurry (R 81). 
Taylor departed and the accused lowered his trousers, he penetrated her 
and then proceeded to have intercourse with her for three minutes (R 71, 
75, 90). She did not assist him bµt just lay there. The accused then 
departed (R 71) • · . 

5. Before the acous~d's confession was received in evidence the ac
cused took the atarxi. far the limited purpose of narrating the c1rcumstancH 
unde~ which his confession was obtained (R 55). He testified that Article 
of War 24 was read to him before he was questioned at the Cr1rnfoa) Invea
tigation Di"9'ision Head4uarters, but that he didn't wxlerstand it (R 56). · 
However, Agent Slcinner told him that he would place ·him in the stockade it 
he lied. The accused started to dictate the statement. When he was halt
,..~ through Agent Skinner stopped and tore up the sheet and uid that, the 
accused n.s leaving out parts of the statament. Agent Sk~ repeated 
this action, and then told the accu,ed to tell the whole truth or the ac
cused would go back to the United States and get a dishonorable discharge. 

• The accused replied that he was tco drUilk: on the night in question and 
didn't remember what had transpired. A.gent Skinner stated that be knew 
the whole story am recited it to the accused. The .accused said, •that 
he YOUl.d tell the whole truth that Mr. Skinner saidll ·and "I told him that 
if. he would help me I would tell the same ,story as before" (R 57, 59-60) • 
The statenent was then typed up and the accused went to supper (R 58). 
When he returned he was taken to another room. The statement was given 
to him but he only had the opportunity to read one-halt of the .first page 
when .Agent Skinner turned it over, and he was reading the second page when 
.Agent Skinner took the entire statement from him. Agent Sk:1.nner uked the 
acc1"ed 1t he were through and the accused answered, "Yes., sir." .lcc'USe~ 
then im.t1aled the paper and Agent Skinner left. the roan. Another ciVilian 
then asked· the accused if Agent Skinner had read Article of "far 24 and ex
plained it to him. The accused replied that it had been read but not , 
e.xpla41ed. · The civilian then asked the accuaed it he un:lerstood it and 
accu,ed answered, •Yes, sir!• The civilian then explained it again and 
the accused said, ~No., s1r.n He then aigmd it,. but Skinner ,ras not in 
the room (R 58). • . . . , 

The prosecution tras.versed the accund '• testimony by that ot Agent 
Skinner "llho categoricaL1.y denied the testimony ot the accused. He testi
fied that on the a.rternoon o! 16 Novenber he explained the 24th Article 
of War to the accused.,· shond it to him in the Manual tor Courts-Martial, 
told the accused that he was not required to make an;y statement ,rbich 
would tend to incriminate or degrade him and .turther stated that any state
ment the accused gave could be used in court aga~t him (R 52). The 
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"' explanation or. the article ns made with full cognizance that the accused 
bad on4' a sixth grade education azxi in terms which such a person could 
understand, (R 53). No threats were made to the accused (R 53) and the wit
ness did not tell the accused that· he would help h~ (R 62). The accused 
told the investigator, "I might as well get it off my chest, I did some
thing• whereupon the witness replied, "Velasquez, you don't have to tell , 
me aeything it you don't want to. It is entirely up to me ·to prove this" 
(R 61). The accused then made a statement which the witness re!orded in 
lonchand substantially in the words or the accused. The state11Snt was 
then typed by a cl.erk, and was read to the accused. He was then handed 
the statement to read by a Mr. Steele., another CID agent., who uked him 
1:f' he fully understood the contents. The accused izxiicated that he did 
not wish to add or delete 'an:, portion of the statement. He signed the 
document in the :i;re~ence of the witness (R 60). 

. . . . 
A question or fact was cr.eated by the conflicting evidence as to 

the manner in which accused '.s confession was obtained., 1'hich lf'!.S the duty 
and function of the court to resolve. There is substantial evidence that· 
the accused gave hia statement freely ~d voluntarily, and he admits that 
_the 24th Article of War wns read, am hi.,· rights thereunder explained to .. 
him. It was apparently the intention of the defense to show that the ac.:., 
cused did not have suf.t':f.cient intelligence fully to understand the warning 
give~ .him with respect to his rights under Article of War 24. The agent., 
however., testified that he explained the accused's rights to him in full 
cognizance of his limitesi education. The accused 1s testimony at the ·. _ · . 
trial including his shrewd answers under cross-examination f'ully supports 
the conclusion that he ns sufficiently intelligGnt to understazxi an ex
planAtion of his rights against self-incrimination. Under such circumstances 
and in the absence or a showing of abuse of discretion., the ruling by the 
law member that the statement was voluntarily given should not be disturbed 
by the Beard or Review (CM 286135, Bailey et al. 18 BR (ETC) 1571 162,; CM 
288384., Johnson, 20 BR (ETO) 2?1, 2?3~74). . . 

6. The accused stands convicted of a spec:l!ication which alleges 
that he 11did, at Vienna., Austria, on or about 14 November 1946, forcibly 
and feloniously., against her will, have carnal knowledge of Ruth Schnaar., 
Austrian civilian, * * *" in violation of Article of War 92~ 

Rape .is de fined by the Manual !or Courts-Martial .as "the Wllawf'ul 
carnal knowledge of a wcman by force and "Without her consent." .. · 

The Manual further provides1 

"1''orce and want of consent are indispensible in rape; 
but !'oue involved in the act or penetration is alone suf
ficient where there is in fact no consent. 
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"Mere verbal protestations and a pretense or resist
ance are not sufficient to show 1ra.nt of cons~nt., and 'Where 
a woman fails to take such n:easures to frustrate the execu
tion of a man's design as she is able to, and are called for 
by the cu-c1JJnStances., the inference may be dralt'Il that she 
did in fact consent •11 • ' 

'.the elements of proof as stated in the Manual are: 

n (a) That the accused had carnal knowledge or a 
certain female, as alleged, and (b) that the act wu done 
by force and without her consent" (MCM 1928, par 14~ p 
165). . · . 

The fact that tha accused, am the soldier referred. to as Taylor,· 
had carnal knowrledge by effecting a penetratioI\ of the, genital organs of 
Frau Schnaar is established by Frau Schnaar and admitted by the accused. 

·1.fter she bad been lifted into the truck, Taylor had intercourse with 
her. The accused then seized Frau Schnaar and also proceeded to have 
intercourse with her. The sexual act continued, for fifteen minutes before 
it was consummated. The girl stated that she could feel his organ within . 
her "uterus• and could feel his emission. 

The only controverted issue presented by the present record involves 
the question of consent. Concerning the element or consent it has been 
saids 

"Consent, however reluctant, negatives rapej but 
where the woman is insensible through fright, or 'Where 
she ceases resistance under fear or death or other great 
harm (such fear being gaged by her om capacity)., the 
consmrmated act is rape• (Wharton's Crim Law, Vol l, 

·Sec ?011 p 942, and cases cited therein). 

The evidence in this. case presents the not unusual situation of 
directly connicting testimony by the prosecuting Witness and the ac
cused on the question of consent. This issue or fact was decided by 
the court against the accused. Although the court 1s determination does 
not preclude the Board from reaching an opposite conclusion in cases 
llhich require examination before confirmation, as in the instant case, 
nevertheless, considerable weight must be accorded the court's :findings 
by reason of the superior position it enjoyed in seeing the witnesses 
and hearing then testify (CU 2663021 ~, 43 BR 2211 22?). 

There are indications in her own testimocy which show that Ruth 
Schnasr 1s resistance to the assaults of the accused and his canpanion 
was not as vigorous as might have been possible, objective standards 
considered. 

lO 
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She cried out only once., and not at all 'when., she found herself in 
, · the_ familiar surroundings of the motor pool of conipaey B. Presumably 

she knew that troops were billeted within the oound of' her voice. She 
further knew from statements made by the accused that the time wu close 
to bed check and she might have expected o!!icers to be in the vicinity. 

She did not remove her gloves so that she m1eht scratch her aesa11-
ants. 

After she hac\ been s.ccostad by the two soldiers and had rebuffed 
their initial advances., and after she l"ealized that they desired to ha<M 
intercourse with her., she invited them to her homa--presumabl.y' that she 
might arouse th~ household and get help. Her explanation was logical and 
was ap?J.l'ently believed by the court, although her remarks might have 
been construed by the accused as consent. · 

There is also no eviclence in the rocord that she su!f'ered 8Ir:f 

ph~·sical injury. Her genital organs were not torn or bruised. Her-~- . 
testimony that her body bore bruises two deys after the assault is, ot · 
c<-urse., possible., although not corroborated by the testimo:ey of the 
medical officer that her body bore no bruises on the day after the as
sault. Thus there is little evidence in the record of physical violsttee. 

Howe-.er., in ord-,r that rape be committeds 

"It~ not essential that the force employed consist 
in physical violence; it may be exerted in put or entirelf 
by other means of duress., or by threats of killing or 
grievous bodily har:n or otrer injury ***Absence of' free 
will, or nonconsent, on the part of the female., mq consist 
am appear * * * in her submitting, because in view of the 
strength ancl violence of her assail.ants or the number of 
those t,aking part in the crime., resistance mtl6t be useless • · 
if not perilous" (Winthrop's Military Law & Precedents 
(1920 Reprint) p 678). · 

In CM 236801; Smith et al, 23 ER 129 (2 Bull JAG., p 310)., it was held 
that the extent and character of the resistance required of a woman to 
establish her lack of consent depends upon the circumstances and relative 
strength of the parties, and not upon the presence or absence o! bruises. 
In that case it was held that additional resistance against six assail
ants ll'Ould have been futile as ;;ell i!:::; lr.possible. See also Cl! 261857, 
Seymour et al 2 BR (A-P) 15., 29; CM 238172., Spear, 24 BR 187; CM 295930, 
Berger, 20 BR (ET0) 107, 116; CM 236250, Guerriero, 22 BR 359; CM 239239, 
Mitchell et al, 25 BR 107; CH 317948, ~. · 
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1lthough, as indicated above, there is evidence in the record, which 
would support the conclusion that Ruth Schnaar 1s resistance was not · 
vigorous, nevertheless there is ample evidence to support the conclusion 
that she was so cowed and intimidated by the violence and threats of the 
two soldiers that she submitted without extreme physical resistance, or 
outcry. 

The accused •s confession fully supports Ruth Schnaar 1s testimony 
as to her nonconsent. 

The court may well have believed that she failed to er, out and 
raue an ale.rm because she believed such outcry would be in vain, and 
that it would merely result in further physical violence against her. 
ani her would .be rescuers. Certainly the fiight of the two Austrian 
civilians despite her pleas for assistance and. obvious di.Btress supports 
the conclusion that no help ma:y no~ be expected .f'rom civilian sources 
in occupied iustria. agaimt the assaults of members of the occupation 
fcrces. 

In CM 2:35407, Clayboµrne, 2t BR 1, 45~6, in discussing a similar case 
wherein physical resistance was not great, the Board of Review stated1 

"To say t,hat Miss * * * could have defended herself 
more vigorously and successfully against accused's· assaults 
under the circumstances in which she found herself' would be 
holding her to a higher degree of responsibility .tlm- her 
welfare than the law requires in such cases. The essential 
elements of nonconsent, or that the act be against the 
wcean Is will, signifies that it be col!llldl:l:,ed against the 
utmost reluctance and resistance which the woman is capable 
of making at the time. 1s heretofore stated, the matter is 
relative and must be judged in the light of all of the cir
cumstarw;:es of the occasion such as * * *, the degree of 
force employed by the assailant and the uselessness of 
resistance. Stated differently, the resµtance of the 
female, so as to support a charge of rape. need only be 
such as to make non-consent and actual resistance reasonabl.Y 
manifest," 

* * * 
"While it is not necessary to do so, it should be said, 

in passing, trat the evidence of accused's treatment of Miss
* * * prior to and during the first rape might be held to 
have been of such a character as ··to create in the mind of 
his victim a fea.r for her safety and welfare and a sen,e of 
hopelessness so as to suspend her ability to resist the. 
further assaults and therefore dispen.,e with the necessity 
of positive proof of her continued and constant struggle and 
resistance in the events which followed. 

12 
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"When a woman is overwhelmed by circumstances which, to 
her, seem appalling, it is not only probable but likely that 
she may, through fear, lose her courage and with it, her 
normal strength and ability to defend herself and so become 
practical]¥ helpless in the hands of one who has a criminal 
design which may be more readily accomplished when his victim 
is reduced to that condition. This principle is recognized 
by the law in cases of robbery which may be accomplished by 
violence or by putting in fear; and it may be said to be 
particularly true and applicable in cases of rape where the 
assaulted party is the physically weaker one• (Underscodng 
supplied). 

In the inatant case the evidence as a whole supports the conclusion 
that Ruth Schna.ar 's conduct was characterized by a degree of resistance 
that was intended to dissuade the soldiers, without exciting them to the 
point where they would fulfill their threats·to "beat her up" or kill 
her. · 

In spite of the threats and the acts of violence she begged two 
passing civilians to help her. This plea was uttered in a quiet voice. 
This is understandable, on the basis that she wanted her plea to sound 
as casual as possible so as to conceal the fact that she was asking for 
assistance. However, the accused threatened the civilians and they de
psrted. 

When forced to go to the motor pool and thrown on the ground she 
resisted Taylor's attempts te assault so successfully trutthe soldiers 
decided to put her in a truck to avoid detection. 

Frau Sc~ then tried to get away and begged the soldiers to 
release her. They lifted her into the truck and forced her to lie down. 
She crossed her lega but they were pulled apart. She began to cry and 
accused threatened again to bet her up. Taylor then had intercourse with· 
her, but before he departed he threatened to beat her if she cried out. 
The accused then lay upon her. Frau Schnaar did not submit and tried to 
p1.23h him away, but she was exhausted and hurt by that time so the accused 
succeeded in violating her. He admitted at the trial that she d;ld not 
cooperate in the sex act but just lay there (R 71). When he departed, 
she rose and fied. 

No evidence was introduced detrimental to Ruth Schnaar 1s character. 
Her background appears to have been eminently respectable. It does not 
appear that she had been drinking. She had never met the accused. It 
seems extremely improbable that a woman under the circumstances related, 
would lie on a well-lighted sidewalk on a public street within a short 
distance of her home arrl engage in' intercourse with strangers. It also 
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stretches the :il!lagination to believe that a girl would willingly lie dOlfll 
on a muddy slope on a November night al'Xi voluntarily engage in intercourse. 
It would have been necessary !or the court to accept; the above situation 
in order to believe the accused's testimony at the trial, wherein he dj.sa
vowed his pre-trial statement ·and denied that she had been thrown on the 
si.dnalk or that he or Taylor hai used fcrce or threats to induce her to 
go to the motor pool and aubmit to tbsir desire tar intercourse. 

Ruth Schnaar 's testimony was also corroborated by evidence o.t her 
prompt complaint to her grandfather and her subsequent complaint to the 
military police and CID. 

D\fuether or not. the wanan exercised all the resi.Btance 
within her power under the circumstances, al'Xi whether her 
resistance ceased because it was useless and dangerous or 
because she ultimately consented is_a q'D8stion !or the jury 
Lin the instance, too ,court-martial/ to decide" (Mfil! v. 
United States, 164, u. s. 210, 212J CM 261857,'-SeYm.our, op 
cit). 

Under the circumstances presented by the present record, we would 
not be. justified in disturbing· the court's determination o:t this question. 

There is some connict between Ruth Schnaar 1s testimony and the pre- • 
trial statement of the accused.as to whether accused or Taylor voiced 
certain threats, or committed certain violent acts. However, the dis
crepancy is not significant because both soldiers were joint venturers 
and the acts of each are imputed to the other. Both are liable as 
principals inasmuch as the distinction between principals and accessories 
has been abolished by statute (Seo 33:l, Fed Crim Code, 18 USC 550). 

Although the accused testified that be was, under the in1'luence of 
alcohol during the night in question, his testimony shows that· he had 
sufficient possession of his facul.ti~s to remember the events ot the even
ing, to dis&uade Taylor· from taking the girl into the billets, to suggest 
putting the girl into the truck to avoid detection, to keep watching tar 
the ot.t'icer of the day and to warn Taylor as to the time, so that they 
would not miss bed check. F\lrthermare Ruth 6chllaar testified that the 
&ecused wa• sober. All of the facts indicate that the accused was not 
so intoxicated as not· to know what he ns doing. The law is well settled 
that voluntary drunkenness does not cccstitute an excuse for the cr1Jne of 
rape and does not destroy the responsibility of the accused i'or his mis
conduct (Viharton's Crim I.aw (12th Ed) Sec 66, p 95; CM 298814, Prairichief, 
21 BR (ET0) 129,· 134; CM 317526., McClel~). 

For the reasons stated the Boe.rd o.t Review is o.t the opinion that 
the evidence establishes the accused's guilt of the crime o! rape beyond 
a reasonable doubt. 
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?. In the Review of the Staff Judge Advocate it is stateda .. 
"The accused is. nineteen years oi age·. He is- o! ~xican 

· parentaee· and his ·hoine 1s in Ganado, Texas.·. His mother arid 
father are both living. His father ·is a farm laborer. · The 
accused has three brothers, one is older than he aaf 1s also 
a farm laborer. The two younger brothers of the accused are 
still in school. · He has· one sister who is a housewif'e. · Due 
to the straitened conditions at home; the accused has lived · · 
with his uncle since he was ten years of age. His uncle is 
also a :t'arm laborer. 

11The acc~ed went as· far a.a the sixth grade in grammar 
school, at which time he quit at the age o! fifteen and 
went to work as a farm laborer in order that he might pay 
his Olftl expenses and upkeep. . He worked at this job far one 
year and earned apJroximately ~;20 a week. He then went to 
work in a filling station in the nearby town of Port l,avaca. 
He earned $100 . a .month and remained in thia job until he 
entered the l.:rmy in i:ovember 1945. · He took his basic train
ing at Camp Robinson, .Arkansas. He was sent O\ferseas and . 
was assigned to the 9th Infantry Divis ion. He remained 'lfith_ 
this organization for seven months and then joined his ire
sent organization. The accused doea not have a record of 
previous convictions and pas never.received discipli.Jllary 
punishment under J.W 104. The civilian record of the acoueed 
is also unblemished. So far as is knOlfn, neither he nor any 
member of his family bu ever experienced acy dif'fioult7 with 
the ciVilian authorities.• · 

Therein it 1s also stated that hi.a J.GCT score ·1., 51 in the .31 type 
of J,:rmy classification test. 

s. As indicated above the reviewing authorit7. has recommended that 
the sentence be COIIJllUted to dishonorable discharge; forfeitures of all 
pay and allowances due or to become due, and confinement at bard labor 
for forty years • · · 

The Board oty..eview bas tiven caref\ll comideration to a letter 
!ran the Camnander, Adjutant, and Chaplain of St. ChristoJXler P08t 658, 
Catholic War Veterans, Port Lavaca, Texas, which 1rU referred to the War 
Dei:artment by tho Honorable Joseph J. llansfied, Representative 1n Con
gress to llbom it WU addressed. 
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9. The court was legally constituted and had jurisdiction or the 
person and the offense. No errors affecting the substantial rights or 
the accused were· committed during the triE!,l. In the opinion of the 
Board of Review, the record of trial is legally s'U-!fieient to support 
the findings of guilty and the sentence and to warrant confirmation of 
tm sentence. A sentence to death or imprisonment tor. life, ia mandatory 
upon a conviction of a violation of Article ot War 92. ' 

-
-------~'---------~-·-·__, Judge Advocate 

......4...-f~---.,.----=--4--..-.·-#~..---~· Judge Advocate_ 
J. , , I ::,u:·--'~--,-----1-·--~--~----·' Judge Advocate 

• 
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J.A.GH - CM 320489 lat Ind.. . 
'ID, JAGO, 'fulliJ]gton 25, D. c. JUL '2 1 1£47 
TOI 'l'ba Under S.cNtazy of War 

1. Berni.th tram:m..tted tar the action ot the President. are tba 
reccrd ot trial ani the opinion ot the Board ot Re'fin 1n · the cu• ot 
Pr1-,ate Firn Clua Cecilio R. Velasques (JU. 18022272), OCll!pl.ey B, 16th 
Iatut.ry. 

2. ·. Upon trial by general court-cartial, thia uldier wu towid 
guilty ot rape ot an .A:uatri&n .~caan, in violation ot Article ot War 92. 
Bo en.dence ot prHious convictions was introduced. He wu sentenced 
to be diabeorab'.11' diacbarged the service~ to forfeit all pay and allow-~ ' 
&ACH 41111 81! to beco• due, and to be hanged. by the neck until dead. 
'l'he rniniDg all'tluritJ apprond thl aentence and tonrarded the record ' 
et trial tor action under .A.rticli!l of War 48 but recQIIIJlll9nded that that 
'portion ot tbe ..ae:atenoe adjudging. that the accU8ed be hanged by the neck 
until dead be ca.rated to contlnellent·a\ bard labor for fart)- years. 

J•. I eoncur in tbt opinion o.t8tb, Board o1 Review that the record 
· et trial 1a legal'.11' au.ttioient to support the findings ot guilty and the 
Hntenc,. I NOClllDlnd that the Hntence be COntirlD9d, but in TI.811' of all 
tba circuuta.noe1, including the recommendation ot the re"fi.ning authorit71 
the accusei 1• prior good record, bi.a low intelligence, the evidence tlat be 
bad been drinldng, the fact that the victim reaiatance, although autthient 
to •ahow noJM:onsent, waa not 'figorows,. and the turther fact that the 'fictiJ:l 
auttered no pb;ysical injury, NCQm!J8nd that it be canauted to dishonorable 
discharge, tot.al forfeitures, and continsmnt at bard labor tar lS years, 
that the sentence a, thus ccmmted be carried into execution and that a 
United States penite:ntiaey be designated aa the place ot continellent. 

4. Incloeed 1• a draft ot ~ letter tor your signature, transmitting 
the record to tbe Presideat. for his action and a form ot Executive action 
designed to carr;r the foregoing NCOIIUD9ndation into effect, should it meet 
with your apprnal. · 

3 Incla 
1 - •Record of Trial 
2 - Draft ltr aigtBW · 
3 - Fol"II 0£ action 

( G.C.M.O. Jll, 28 Aug l9u7). 

TH H. GREEB' 
lfaj or General 
The Judge 1dVocate General 
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