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WAR D:El'AR'l'Mmr 
In the otfice of The Judge Advocate General 

Washington, D.C. 

Boa.rd ot Review 
MAY ~ ~ 1935CM 203000 

UNITED STATES ) 
) 
) Trial by G.C • .M., oonvened d 
) Fort Winfield Scott, Calitornia, 

Captain. GEORGE E. PRUIT ) January 21 and 22, 1935. Dia• 
(0-11287),. QUarterma•~r ) missal, to"tal tortei turea, and 
Corpa. ) confinement tor ho (2) 7ea.ra. 

OPINION ot the BOABD OF REVJEW 
HALL, TUBNBULL and SMI'lll, L.u., J'Udge Advocates. 

1. The Board or Review has eX8Illined the record ot trial in the 
case ot the officer named above, and submits thia, ita opinion, to 
'?he Judge Advocate General. 

2. The accused n.a tried upon charges and apeciticationa summarized 
below. 

CHARGE Is Violation ot the 93d Article ot War. 

Specification 1: E:nbezzlenent at Redding, California during 
the period July 1, 1934, to October 1g, 1934, both dates 
inclusive, ot $3583.72, property ot the United states, 
which came into the hands or the accused as District 
Q;uartermaater, Redding District, CCC, California. 

Speoitioation 2: Enbezzlement at Redding, California, during 
the period May 10, 1933, to September 19, 1934, both dates 
inclusive, ot $2705.69, property ot the United states 
entrusted to accused as Clase "'A" ~ent Finance Officer, 
Head~uartera Redding District, CCC. 
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CHARGE II: Violation or the 96th Article ot War. 

Specitication l: Willful incapacitation tor the performance 
or military duty as District Quartermaster, Redding 
District, CCC, at Redding, Calitornia, on or about 
September 19, 1934, through voluntary indulgence in 
intoxicating liquor as a beverage. 

Specification 2: Willtul, wrongtul and unlawtul failure and 
neglect at Redding, California, on e.nd after August ~. 
1934, to transmit or otherwise properly dispose or a 
check tor $8()0.00, dated July 31, 1934, and signed by 
w. A. Dunton, Jr., which was received by accused a.s 
District Quartermaster, Redding District, CCC, as :part 
payment ot balance due the United States on ration and 
ea.Tings account or the 918th Company, CCC, tor the 
llOnth ot J'\lne, 1934. 

Specification 3: Willtul, wrongtul and unlawtul failure, at 
Redding, Calitornia, during the period J\lly l, 1934, to 
October 19, 1934, both dates inclusive, in violation or 
section 90 ot the Federal Penal Code or 1910 (sec. 176, 
title 18, u.s.c.), to render accounts tor $3583.72, 
public money belonging to the United states, received by 
accused in his capacity as District Quartermaster, 
Redding District, CCC, California, and which he was not 
authorized to retain as salary, pay, or emolument. 

Speoiticat1on 4: Willful, Wl'Ongtu]. and unlawtul tailure, at 
Redding, California, during the period May 10, 1933, to 
October 19, 1934:, both dates inclusive, in violation ot 
section 90 ot the Federal Penal Code ot 1910 (sec. 176, 
title 18, u.s.c.), to render accounts tor $2705.69, 
publie money belonging to the United states, received by 
accused in his capacity as Class •A• Agent Finance Otticer, 
Headquarters Redding District, CCC, Calitornia, and llhich 
he was not entitled to retain as salary, pay, or emolument. 

specification ~: Will:f'ul, wrongtul and unlawf'ul failure and 
neglect, at Redding, Calitornia, on and atter M9.y 10, 1933, 
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to maintain a cash blotter record of all funds receiTe4 
and disbursed, and of all funds turned over to the 
accountable officer, by accused as Class •A• Agent 
Finance Otticer, Redding District, CCC, as required by 
paragraph 12, AR 35-320. 

ADDITIONAL CHARGE: Violation of the 96th Article of War. 

Specitication ls Wrongtul betting at cards and other games 
ot hazard at Redding, Calitornia, on or about August 
10, 1933, while disbursing officer and Class "A• Agent 
Finance otficer having public funds in his possession 
and under his oontrol, contrary to the provisions of 
paragraph 6, AR 35-100, and to the prejudice of good 
order and military discipline. 

Specification 2: Wrongful betting at cards and ot13er games 
of hazard at Redding, Ce.litornia, on or about Decan.ber 
a, 1953, while disbursing officer and Class •A• Agent 
Finance Officer having public tunds in his possession 
and under his control, oontrary to the provisions of 
paragraph 6, AR 35-120, and to the prejudice of good 
order and military discipline. 

Specification 3s Wrongful betting at cards and other gemea 
of hazard at Redding, California, on or about December 
19, 1933, while diaburaing officer and Class •A• Agent 
71nance Officer having public funds in his poaaession 
and under his control, contrary to the provisions of 
paragraph &, AR 35-100, and to the prejudice ot good 
order and military discipline. 

Specification -': Wrongful betting at cards and other gemea 
of haze.rd at Redding, California, on or about May 24, 
1934, while disbursing officer and Cle.as •A• Agent 
Finance Officer having public funds in his possession 
and under his control, contrary to the provisions of 
paragraph &, AR 35-120, and to the prejudice of good 
order and military discipline. 
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The accused pleaded not guilty to Charge I and the specifications there
under, and guilty to all other charges and specifications. He was found 
guilty ot all charges and specifications, and was sentenced to be dis
missed the service, to torteit all pay and allowances due or to become 
due, and to be confined at hard labor at such place as the reviewing 
authority might direct tor two years. No evidence of previous convictiona 
was introduced. The revieWing authority approved the sentence and tor
warded the record ot trial tor action under the 48th Article of War. 

~. The only- legal question presented 1a that or the sufficiency of 
the evidence to support the tindinga ot guilty of Charge I and the apeci• 
tications thereunder, and, apecitieally, whether or not the evidence in 
support or thia charge and the specifications thereunder establishes the 
criminal intent which is an essential element of the ottenses charged. 
A. satisfactory consideration or this question requires a sanewhat compre
hensive presentation ot the evidence. In the interest of clarity, a brief 
aumn.ary- will first be presented followed by a more complete statement ot 
certain evidence which require• detailed oonsideration. 

On May 6, 1933, Captain George E. Pruit, Q.uartermuter Corpe, the 
accused, was officially instructed to proceed to Redding, California, 
and report to the District Conmander or the Civilian ConserTaiion Corps 
District at that place. H,!t arrived at Redding on May 8, 1933 (Accused, 
R. 82). The District Commander arrived on May 10, 1933 (Accused, R. 83), 
and on May 10, 1933, accused was appointed District Q,uartermaster, Clase 
•A• .Agent Finance Officer and supply Officer, Redding, California (Ex. 54). 
On September 19, 1934, accused was ac!mitted to Lettel'mall General Hospital 
suffering from the etfeets ot long continued use ot alcohol and ot a 
recent debauch (Major w. 7. Rice, u.o., R. &2). On SeptEmber 20, 1934, 
a board ot officers examined accused's desk at Redding, California, and 
found therein certain papers fully described hereafter (lat Lt. L. s. 
Chaplin, 30th Int.- Res., Recorder ot Board, R. 40-41, ll&-ll:S). Accused 
remained in the hospital as a patient until October 24, 1934 (Rice, R. 63). 
On October 19, 1934, he was relieved or his duties aa District "'1arter
master, Class "A" Agent Finance Otticer and Supply Officer (EE. 55). 

J.llowing credit tor all 'TOUChera or record, including those known to 
exist although not actually cleared, audits or accuaed'• accounts show a 
balance in favor of the government in hie money accountability as Class 
"A" Agent Fina.nee Officer of $2703.69 (lat Lt. Ii. F. Chrisman, F.D., 
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Property Auditor, R. 28), and as District ~uartennaster ot $3584.22. 
The latter sum should be reduced by fifty cents because of an accounting 
error, thus making the correct net shortage $3583.72 in the latter 
account (Chrisman, R. 25). Accused admits that the debits charged to 
him are correct but states that he baa no way or determining whether all 
credits due him have been allowed, and suggests the possibility ot 
duplicate pa~ents and lost TOuchera (R. 94). One duplicate payment 
which was discovered and corrected is established (1st Lt. c. 1. Harrold, 
~.M.C., R. BO; stipulated testimony ot 1st Lt. N. A. Donges, lllt.•Res., 
R. Sl). .Accused tailed to render accounts covering ~vernmen'\, tunds tor 
which he was accountable as Districi ~uarte:rmaster during the period July 
1, 1934, to October 19, 1934, and tor e,:,vernment tunds tor mich he na 
accountable as ClaH "A" Agent ll'inance Officer during the period May l.O, 
1933, to October 19, 1934 (pleas or guilty to Specification.a 3 and,, 
Charge II; Major H. G. Foster, F.D., Finance otficer, Fort Mason, R. 121 
B. 1. Wiar, Chief Clerk, Finance Office, Fort Mason, R. 18-19). Accused 
did not keep a blotter showing his transactions as Class "A" Agent ll'inanee 
Officer as requirad by J.rm:y B.egulationa (Accused, R. 107). He opened a 
bank account aa ClallB "A" A.gent Finance Officer in which he deposited 
tunda which came into hie posse11Bion in that capacity (Accused, R. 108), 
and maintained another bank account in his own nsme in which he habitually 
deposited both hia own p•rsonal tunds and 1hoae which came into his 
possession as District quartermaster as collections tor aubaiatence and 
drew checks age.inst this account tor both personal and ottioial expenditures 
(J.ocused, R. 97). 

It is \llldisputed that accused's dutiea were arduous and that he did 
not at all times have competent uaistanta or an etticient organization. 
Whether his organization was etticient during the period Jul:r l, 1934, to 
September 19, 1934, is disputed. It ia abundanUy- establ1ahecl that during 
practioal.17 the entire time he was on duty- at Redding, California, accuae4 
used intoxicating liquor to excess (Accused, R. ee-87,89-91; 1st Lt.~. L. 
Ricks, Q),{•Rea., R. ~7; lat Lt. w. F. Dean, 30th Int., R. 66-67J Pvt. lat 
Class P • .A.. Lyons, ~.M.c., R. 1041 depositiollS ot Major A. L. Paraona, M.c., 
and 2d Lt. B. Thielen, 8th ll'.J.., Det. Exs. C and B) • 

.BY' his pleas to the Additional Charge and the speoitications there
under, acouaed admi ta tb.8.t on August 10, 1933, December 8, 1933, Deem.bar 
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19, 1933, and May 24, 1934, respectively, at all or which times accused 
was a disbursing otricer and Clase •A,• Agent Finance Officer haVing 
public funds 1n his posaesaion and under his control, he wrongtully bet 
at cards and other gsmee or hazard. 

Accused asserts snphatically that he never knowingly used any 
gonrnment funds tor his own PUll>Oses (R. 95,109), and contends that the 
acbllitted shortages in his money accountability are due to negligence 1n 
tailing to keep proper records and not to criminal intent. He attempts 
to explain and excuse this negligence by pointing out the ettect on his 
physical and mental condition ot his arduous duties, the nervous strain 
to Which he was sUbjeoted, and his -voluntary exceaaive use o-r alcoholic 
atimulanta. He suggests the possibility ot duplicate payments and lost 
'VOUchera, and asserts his beliet that such shortages aa exist occurred 
during May, J'Wle, and July, 193,. His counsel suggests (R. 115) that 
accused's condition during that time should be considered in mitigation 
of his ottenae,. 

As to his lack ot competent assistant• and his use ot intoxicants, 
.the accused testified ill substances At no time while I was in the Redding 
District did I consider my personnel, commissioned, enlisted or enroll.., 
autticiently experienced properly to handle the duties they were called 
upon to perform. The eonmiHioned personnel at all times were willing and 
the Regular Amy personnel, it pexmi tted to remain, 110uld hav• becane 
excellent assistants. The enlisted personnel were loyal and hard working, 
but their abilities were limited. J..tter July l, 1934, my subsistence 
branch was etticient only in part. The supervision was etricient, but, 
due to frequent changes, sane or the personnel in the ottice were not 
competent (R. 85,9~). Between the second, or winter construction period, 
and the third, or spring construction period, the ottice got on a sounder 
working basia and things seemed to run more smoothly. There was a lull 
which allowed me to obtain more rest. I did not haTe such long hours and 
my condition more or leH improved. About May, 1Q34, we had both the 
auditor and the annual inspection. The auditor round some discrepancies 
1n subsistence but none in tunda. The discrepancies round in other linea, 
in property, were due more to clerical errors and, as I b5l.1eve, loss ot 
papers by personnel hl!llldling the records. In his report the corps area 
inapector tound the maintenance or campa aatistactory in all respect• 
but conditions concerning property and sub•iatence unaatistactor,y. Hia 
aevere criticism ot ll11 administration 1n the handling or l!lllbaiatence and 
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general auppliea diacounged me to the extent that I waa nry much broke 
up. Be expreued the opil11on that thi• waa due to my exoeHiTe uae of 
alcohol Which cauaed ~ failure to apply myaelt JION to the auper"rtaio:n 
in detail of th• act1T1tiea ot the aibaiatence and aupplJ branch•• (R. 87,89). 
i!le amount or 111Drk that fell on me penonal.17, and the intonnation I ••• 
required to turniah to the aurgeona, the adjuta.nt•a ottioe, tha public1t7 
branch, and the twenty-nine camp OOIDIMD4en we IIOOll had, at Tarioua tiaea 
drove me trantio. BJ .tuauat, 1~, I beoeme eo .uenoua an4 upHt that 
I oomnenced the uae of alcohol because I tound it had a tendenc7 to atea47 
-r n.enea and I could go on w1 th '147 work. BJ the end ot the aecond coD
atruction period I had become ao run down and nenoua OTer the atrain 
thd I was unable to sleep &'\ night and would 11• awake until u:hauate4 
aolTing aome problem tbat had to be handled the .next 4&7, nth the result 
that I drank more and more as it had the etteot ot allowing me w oont1mle 
work With an illoree.aed dealc. The dut1H or the third period, and the 
worrr incident to the neoesai ty tor a practical re"rtaion ot the work of 
the tirat period, bad a tmdcc7 to atart me to drinking more and more. 
Bowenr, I nenr lost a day trom the use ot liquor during that perioa.. 
It la true I was using :much alcohol but it I had not uaed it I would not 
ban been able to oarrr on and 11>uld ban been ill the hospital sooner. 
There ia no queat1on but what I did drink to excHa, but it na brought 
on by the duties and condi t1ona ltl.ich I haTe enumerated. If things ha4 
been normal or it I bad had either experienced personnel or experienoed 
clerks it 11>uld not he.Te been ao ditticult (:R. 86-8718~91). 

Aa to his finance actiTitiea, the accused testified ill aUbatancei I 
kept no blotter and I do not recall that I struck a balance any time cmring 
the last tour or five months. I know I had struck a balance in Ma7, 193-&, 
because I expected to be audited by the inspector, who never called (R. 107). 
I think that most Claaa •.t• Agent Otfioera did not know until about October, 
1934, that they should keep a cash blotter. I know it now. I found it 
in regulationa. I do not know a aineµ.e Clasa •A" Agent Otticer 1n the 
Redding District who kept a blotter, but do not mean to &aJ' that soma did 
not. I have been a ClaH "A• Agent Ottiieer tor eleven out ot the paat 
twelve 79ara. At only one station haTe I been required to keep a blotter 
and in that instance it was an innoTation for the disbursing otticer who 
desired complete data tor the preparation or some report he was required 
to make (R. 91). Accused was asked, "Yet, with eleven years experience 
as a Finance Officer you did not teel you needed to keep any blotter?• 
and replied, "Well, I never had any trouble befoN• (R. 112). Accused 
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also teat1f1e4 in aubata.nces It was not practicable to make a return 
to the J'inanoe Officer 1mlllediatel7 after payment. In some oaaea funds 
were aent 18' milea to a camp tor payment of peraoJlllel and 1 t would be 
a week or ten. days before the pa7 roll would be returned. Then it 
would be found to be in error and would han to be aent be.ck tor 
eorreetion. In aome oaaea two weeks or :mon wulcl elapse after pa1JD8nt 
of the roll before it could be tranamiUed w the Finance Officer• .All 
tra.namission of funds to the finance was made b7 letter ot t:re.nsmittal 
inclosing tom <l5b, Which 1a 'tile tom tor tran.am!Uala trom one officer 
to another, and tom 4.!5c, which is the receipt of the nceiTiD8 oftieer 
(R. 92). The !'inane• Officer al.so required tor hie own tranam.1ttal to 
11'aehi]]8ton a receipt on tom 4&l for the amount not in his posaeaaion, 
and would make out the tom ahow:lng the balance he had me charged w1 th 
and I would be required to sign that. In other words, all the ti.me he 
not 0Dl7 held Ja7 receipt for the balance aooord 1ng to m,1 accounts, but an 
additional receipt tor the balance according to hia acoounh. After I 
would aubmi t to:rma <l!5b and 4!5c along w1 th m,v voucher• to the Finance 
Office, thoae tom.a would ahow mr balance bu-i it might be all the way trom 
three wem to two months before I -,uld get a receipt tor that. I never 
was· able to strike a balance with the disbursing officer. My accounts 
might show that I had t5M.OO on hand and his account would show that I 
had 1!2,000.00, because I had $21.,000 and some odd dollars in TOUche:re 
that had not been audited yet and paseed w a:r credit. When I went to 
the hospital they had me charged 111 th some l,l-i,000, when in nalit7 I 
probabl7 bad about $3:500 (R. 108). lfith one or two exceptiona the turn 
in on collections tor subsistence storea was mde by one check Whieh na 
mt first check in taTor ot the !'inanoe Officer at :rort M1u,on. On two or 
three occaaiona charge sales collections tor the period would probably-
be only on.e or two organizations and the oheoka would be iDdoraed b:, the 
!'ine.nce otticer and aent in. :ror other months the ool.lect1on11 would run 
all the wa7 trom twenty to t1tv cheoka ranging in amount troia ta.&& up 
to pemaps five or six hundred dollar,. These would be grou;pecl encl 
deposited in one cheok in ta"YOr ot the !'in.a.nee Officer (R. 92). 

Th• accused also te1tified in eubatanoe: DUring the time· I na 
Agent Finance Officer at Redding, I had no aaaiatanoe in handling that 
account. I did not reall7 need any other assistance than I would get 
from my own stenographer 1n typing letters ot transmittal or completing 
torma. I considered that I we.a ent1rel7 able to handle it mraelt (R. 9&). 
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111• aooueed turther teatitied in aubetance: During the period 
I wu at Redding I pr.sume ll.00,000 wae disbursed for conatruotion. 
ScaetimH I had OD hand at l•at $30,000 (R. Ql-92). I onl1 kept a 
aa1l aount ot money in the eate beoauH I kept the tranaportation 
requeeta .in the aate and the trauportatlon olerk had the combination. 
I nenr kept anything la 'there except •hd I wented him to han acoeH 
to (R. 98). I kept DO 1e.parate bank account (R. 108) • Collection1 
tor aubliatence ••re habituall7 depoai ted in mr account (R. g7). I had 
one check book troa which I drew cb.eoka tor m.1 peraonal use and atill 
another check book tor sovermuent tunda, but I do not have e1 ther one ot 
thoH anb booka now (R. 10;). 1bere ••re aeveral ways in llhicb. mone7a 
were rith1Uan troa my account. The7 were withdrawn tor mr personal USH 
and alao tor demand• trca the J'inanoe Otficer to aatistr mr government 
obligationa (Re i7)e 

J'Ol" preoiae accurao7 the following questiona, and the acouaed•a 
anewen thereto, are quoted1 

"Q. You neTer knew when you were cb.eck:ina out tor your own 
UH 07 ot the QoTernment t"unds, through error or 
otherwiaet 

J.. I would not know unleaa I checked up the stubs in mr 
)oolc. I depen4-4 upon my memory. 

Cle Did JOU cheek up the • tuba in 10ur book? 
A. QUi118 otten. 
~ . You are aure that ,ou were not using any OOTermant moneyt 
A, I know I :iienr uae4 an7, 
Q, Whatt 
A, I AeTer lm:,wiDBl.7 ue4 an7. 
Q. Ooalcl JOU have used an7 in that •1' 
A, Could, 7e1,• (R. 109) 

"Q. What method di4 :you uae in checki.ng out ot 70ur penonal 
aocount ao thai 70u wou.14 Jmo,r you wue not uing pei-
1onall1 any ot the QoTermunt tmld1? 

.&, I 0D17 ,fu1t kind ot kept tn.ok ot wbat my own amount •• 
1D there, I onl.7 had a certain amount and ha4 Hrtain 
bill1 to pa7 and I Jeep; no c1eta1le4 reoor4.• (lt. 108) 

-o-
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"Q. so, when you. deposited, aay1 your monthly pay, or What
ever emount you did deposit on you.r own cheok book, you 
would no doubt enter that on 'ihe atub 1 wouldn't you? 

I.. Yea. 
Q. .And as you. drew personal checka out you would aubtraot 

that and then it you had a separate and distinct check 
book there ahould be no d8.n.ger ot you.r drawing tor your 
own personal use any ot the Gove:rnment tunda; 11 the:\ 
right or wrong? • 

I.. I kept a aeparate one tor my Ollll.• (R. 109) 

"Q. Did you. receive cancelled checks from the bank each month? 
'-• Yea. 
Q. Did you. go over those to aee whether you had issued 

duplicate cheou? 
I.. I never tound &llY' duplicate checlal. 
Q. You never found any duplicate payments? 
I.. I did not, that I recall. I do not recall• I do no11 

remember whether I went arer th811l the lut two or three 
months or not, but I know up until when I expected u
apection that I went over them all. 

Q. .And you found none? 
1.. I did not tind uy- then.• (R. 110-111) 

"Q. Why did you not make a separate account ot the gOTermnent 
tunda in the bank? 

'-• In one way I had no more right to maintain a bank account 
than I did to depoai t it in my own account. I will a&ni t 
it would look better, there is no authority tor clue I. 
agents to open an account anywhere. I started in the tirat 
place or sending my own returns 1n ot the collections by 
personal check, due to the tact I had so much agent•• money 
on hand which I had 111 a ditterent account, that I did 
not desire the diabursing officer to know that I had opened 
up a checking account as e.n agent ottioer. J.n agent ot• 
ticer is supposed to keep his funds 1n hia possession. I 
only had a field aate and that field aate was not protection. 

Q. Assuming you had had a separate account ot the Goffrnment 
tunda, would there have been any probab1l1t7 ot error in 
that account in 8:tJ.7 large amount? 

-10-
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A.•. Not unleea, •• I H7, there •• a duplicate payme11:\ 
Which ia not accounted tor.• (R. 97} 

•Q. Referring to the mi2ing ot your tunda, was there any 
praotical ree.aon why' you could not and should not haTe 
kept a separate account tor your quartermaster :tunda 
before they nre turned onr to any esent finance, or 
ti.aance ottice? 

A.. Oh, I oould haTe opened a ditterent account and kept 
that a olely tor-

Q. A aeparate and d1•tinct account, even though one person 
na handling both? 

A. Yea, separate and d1at1nct, and the quartermaster muat 
make hia collect1ona and turn them into the tine.nee; or, 
he can turn them into the agent otticer it there ia no 
diaburaing officer available, ao in some casea I did take 
up twida as agent otticer, because the7 were required tor 
:lDlnediate pa,ment ot payroll•, and Which would take some 
daya to obtain :tunda from the disburaing officer, and in 
those cases I was charged with the :tunda aa an agent 
otticer and credited w1 th them as quartermaster.• (B. 99-100} 

Accused alao testified in substance: There is something in regul.atiou 
against the procedure I followed in handling ~rtenm.ster tunds, but I 
never read it until 1iheae inTestigationa came up and then I got to "d1ggillg 
through regulations• and I found there is such a regula1i1on. You will 
not mix government with personal :t'unds (R. 109-llO}. 

On September 19, 1934, accused's aafe was examined and was toUDd to 
contain $202.M in cash (Chaplin, B. 4:2-43). 

On September 20, 1934, accused•• desk was examined (Chaplin, R. '1,'3, 
118-113) and the tollowing papers found therein: 

Nine ration and aaTings accounts hereafter particularl7 
described. 

A corrected dail7 report or charge and cash sal•a for .1l117 
10, 1934, hereafter particularly described. 

A daily report or charge and cash sales for August 10, 1934, 
hereafter particularly described. 

-u-
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.&. check (Ex. l) for $800.00, dated July 31, 1934, payable 
to the order of Redding District Quartermaster CCC, signed 
"Company l!'Und Oo 918 CCC w. A. Dunton, Jl'.", and indoraed 
'Tay to Finance Officer Ft Mason Geo E Pru.it Cll)t QW", 
followed by a stamp reading •Gl!:O. E. PRUIT Capt, ~.M.o. 
District Quartel'mB.ster•, followed by the words in script 
"Redding CCC", 

Checks as follows: 
l!'ran Lt. Ben Ahl 
!Prom Lt. Donges 
J'ro:m Lt. Ricks 
ll'rom Company- l!'w1d 978th Oo• 

CCC Redding District 
From Capt. Claud A.ere 

TOtal 

.All of the checks described above were turned over to the J.esistant 
~uartermaster to be sent to the Finance Officer and credited to the proper 
accounts (Chaplin, B. 113). 

'nle accused testified in substance: I do not recall what '\'Ouchera 
and checks were in my' desk but the inventory furnished me after I returned 
from the hospital covering the i t«na found therein did not show •D.7 checks 
being found other than the one for Jaoo.oo. However, I am positive that 
there were several more checks therein, I was last at my desk on the night 
ot sept8111.ber 18, and the inTentory of the desk was w.ken some thirty•aix 
houra thereafter on September 20. I am poaitiff there were other checks 
in mr desk besides the one tor taoo.oo (R. 9,), al though I cannot sa7 
what they were, but I received checks more or leaa daily. .All checks I 
reoeiTed would come tran the sub~istence branch unlesa one just happened 
to be mailed to 1aa directly and then it would be Hnt out to the aubsiatenoe 
b:ranch to be made a matter ot reoord, I had a key to the 4•ak and I usually 
locked u. Untortunatel7 I did not do ao this time beoauH it was tound 
unlooked (B. i8). n was my habit to lock m:r deak but the 4a7 I lett tn 
the hoapital they collected Jll7 keys and :t. was into:med when I wmt baek 
"1lat the desk ns not locked (R, 101), I do not reoall whether the cbeeu 
Which I believe were 1D ~ de8k when I lett nre 1ndoraed. .A.a a :rule I 
would never indorae them unless I was read7 to 4epoa1 t th• or tranat•r 
th•• I would not indorae th• in blank and lean th• in the desk, 
uoept that I he.Te no doubt on occa.aiona when I expeoted illlaediatelJ to 
dispose ot th~ by transfer and deposit, and something would come up, 
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would have to deaiat and go and do eomething else (R. 100J. J:tJ.y check• 
made out to me and indoraed w1 th m:y name that ..re lett in m:y deak could 
be cashed by anybody who could. get hold or them (R. 101). I would not 
say that I would babitually walk away 8lld lean a check 1:ndorsed and 
therefore negotiable. I han done u. I would not ae:y whether I haTe 
done it more than once (R. 102). 

Ration and saVings accounts (on war Department Form No. 348) were 
prepared tor each and every month tor enry company in the Redding CCC 
District (Capt. 1. F. Cole, C.A.-Rea., R. 78). These reports showed 
whether the company was overdrawn at the camnissary. They were sent to 
the Tarious camps to be signed by the company ooillll&llder concerned, then 
returned, signed by the accused, and approved by the District Comllllnder, 
after Which they were supposed to go to the Finance Officer (St. Sgt. L. 1. 
Lebanott, Q.Y.c., Principal Clerk, SUbaiatence Branch, R. 44.). On September 
ro, 1934, nine such reports (Exs. 4-11, inclusive, and 53) were tound in 
accused•• desk (Chaplin, B. 41). Seven of theaa reports were tor the 
month of JUne, 1934, and two for the month of J\lly. F.ach of them. had been 
prepared in the subsistence branch or the District Quarterm!l.ste:r•a oftiee, 
apprond by the Camp COillllallder, taken to the accused, and signed by h1Ill 
(Lebanott, R. 43-44; Enrollee Vandiver, Rations end savings Clerk, R. :50). 
In these aeveral accounts in the column marked "Due "uarte:rmater (ration 
credit overdrawn)•, the tollonng amounts appea:': 

Exhibit No. CCC Camp No. Amount 
4 976 $270.26 
5 977 249.46 
& 978 285.83 
7 993 258.98 
8 1908 238.'P:1 
9 1919 277.5:a 

10 15M 401.12 
11 978 294.19 
53 1554 128.94 

'l'Otal $24,')j.54 

Each of these ration and saVings accounts bears the signature or the 
appropriate canpany commander under the following certificate: 

"We certify that the entries opposite our signaturH 
are correct;••• and that we have paid to the Q;Uarter
maater the a\1118 appearing in column 'Due ~uartel'master••. 
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None or these acoounta, nor eny other ration and aaTings accounts 
for the same organizations tor the months or ,June and July, 1934, waa 
reoe1Ted in the Finance Ottioe at Fort Maaon (Wiar, R. lV-20). 

'l'he prosecution ottered in evidence (ED. l8•2l, inclusive, and 2'-2e, 
1nclua1Te) nine checks dated dUrins the period 1\117 20, 1934, to Ausuat 
2', 1934, 1nclusiTe, each tor the identical amount certified to be due 
on the aeTeral ration and aaTinga accounta referred to above, and each 
signed by the same company commander 'llbo signed that oertiticate. ill 
or theae checka except Rlll.iblt• le, 20, 21, 2', and 28 are payable to the 
order or the District ~uarte:nnaster, Reddi:ng Diatriot CCC. Exhibits 18 
and 28 are pa7&ble to the order ot -Oiltrict ~uartermaater•. Exhibit 20 
1• payable to t.he order or the •Quartexmaater Redding District coo•. 
Emibita !l and 24 a.re payable to the order ot -Oiatrict ~rtennaeter 
Redding Dist,• Each ot them bears accused•• indoraanent as District 
~uartel!IIUter (Lebanott, R. 3&) and all or them, except Exhibit 21, which 
11 a typed and not a photostatic copy, show atamps or p artorationa 
eT1cleno1ng the tact that they haTe been paid. None ot them was receiTecl 
111 the P'lnanoe Ottioe at !'ori Mason ('liar, R. SO). 

The proaecutlon aleo ottered (ED. 3S-~7, 1nclua1Te, 4e and 52).receipta 
signed by accused showing that the several checks referred to abon were 
turned over to accused by the aubsiatence brancQ ot hie own ottiee during 
the period ot M:r 21., 1934, to Auguat 31, 1934, inclusive. Captain Cole 
teatit1e4 (R. 4~) that they were in tact ao turned over and that they 
conr the aame tu.nda repreaented b7 the checks referred to abOT•• 

.Although related ration and savings account, were not introduced, two 
checka (:ID. U,23) similar 1n che.re.eier to those referred to abon, dated 
J'Ul:r 19, 1934, and J'U.17 31, 1934, reapect1Tel7, tor the aggregate aum ot 
tae3.l&, were receiTed 1n evidence, and also :recaiph (Eu. 33,3?) aigned 
'b7 th• acouHd ahowina that 'these oheclca hH delinred to him on 3'1117 21, 
l9M, and Auguat l, 1934, reapeoUnl7. 'l'heaa two checks UkewiH 'bN.J' 
the ac0t1aed' • indoraement and ahow perforations evidenoins th• tact that 
the:r have been pa14. 

'fh• proHcut1on 1.leo introduced :receipta (ED. H-3:5, inoluain, :5'5, 
38-el., 1nolua1Te) 'bearina accused'• aignature, lhich ahow that at Tarioua 
timee dUring the period July 3, 1934, to September 18, UM, aceuH4 re
oe1Ted trom the aubdatena. branch ot hia own ottioe check• and ca.ali 
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aggregating $37,.37 OOTering pa,menta reoe1Ted tor gasoline, tranaportation 
and other quartermashr suppliea, and also a similar receipt aigne4 by 
Sergeent Lebanoff (Ex. 28) ooveriD8 a check from Captain s. w. Kephan 
tor $'1. 2'1 in p~ent tor gasoline, which check Sergeant Leba.Dott testit ied, 
together with all ot the auma covered by lb:hibUa ~ to 52, inclusive, 
ns tu:med over to the accused (R. 31S). J'our or these reoeipta (B%8. ,.,, 
,9,~,61.) were tor the cheolca tram J.hl, DoD8ea, Ricka and Acre, which were 
round 1a accuaed•a deak. 

Captain Cole teatitied in substance: lb:hibita 29 to 52, incluaive, 
are hand reoeipta prepared in the attice ot the aubaistence branch cover
ing money collected from the Tarioua canpaniea in the Reddin& District 
tor overdrawn rations, and from officers in the district tor gasoline and 
oil, which were taken up on toxm 346 and turned OTer to the accused either 
by himself, Sergeant Lebanott or enrollee Vandi'Hr (R. ,o-46). 'l'h•ae 
taota are not disputed except that the reoeipta show that some ot the money 
tor gasoline and oil waa received tran enlisted personnel. sergeant Lebanott 
ao teatitied (R. 35). 

'?he proaecuUon ottered (ltt. 12) a Daily Report or Charge and Caeh salea 
on War Department J'o:rm. Z46 dated J\lly 10, 1934, prepared b7 Enrolle Vandinr, 
and signed and certified correot by the accused (Lebanoff, R. 38; Vandiver, 
R. oftQ), which was duly received by the l!'inance Officer, Fort Mason, Cali• 
tornia (ll'iar, R. 20; Chrisman, R. 28) • ~ia report shows no cuh receipts. 
The prosecution likewise introduced a •(corrected}" Dally Report of Charge 
and Cash Sales on War Department :P'om. 34& for JUly 10, 1934 (Ex. 15), which 
was found 1n accused's desk on September ro, 1954 (Chaplill, R. ~). Thia 
report •• not signed by the accused and •• not receiTed by the Finance 
Officer, Fort Ma.eon, calitornia (Wiar, R. 20; Chrieman, R. 29). It ehowa 
cash receipts for subsistence ot ~.~7, and ror transportation ot $78.79, 
total t2923.36. Thia report was prepared in the subsistence branch ot 
accused'• otf1ce by Bnrolle Vandiver, who watified that he did not NIii.Silber 
"Why it was corrected• (R. 49). 'l'hia corrected report (Ia. 15) •• identi• 
tied by Captain Cole (R. 46-47) b7 his own initials thereon, by the amount 
entered, and b7 the notation 1hereon of the delinquency of Camp Deer Creek, 
918th Company. Captain Cole testified that thia form was prepared in the 
office of the subeistenee branch and transmitted out as a matter or routine 
to the District "uarhrmaster•a Otfioe. He was asked: "Do you know 
whether the lump sum collections reported here• (identified, R. 48, u 
t2923.3e) •include the checks about which you Just teatif1e4?• (i.e., Exs. 
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l&-M, incluain, R. 4.e), to which queation he replied, -.rhe l1m1P swu 
reporte4 on thia tom i11cludea the checka•. Captain Cole further tHUtie4 
(R. 4,7) that theae A.111.e lump nm.a are alao •inclucle4 in the hand reoeipta•, 
eTiteaUy reterr1Ds w the reoeiph (RD. n-c2, inclushe) previousl7 
ilentitiecl b7 him (R. '8,,7) • Sergeant Lebanott testified that the aub• 
aiatence branch doea not han oa tile aq reoeipt from the !'inance Ottioe:r 
ahawtng that the :money ooUectecl •• ahOWJL 'b7 the reeeipta (SU. SS-58, 1J1. 
ol.uaiTe), in addition to the check• (:SU. 16-26, incluain) n, reoehecl 
b7 hia; and that 1n the regular courae ot bua1ne.. ,uoh 1'80eipta woul.4 
be tiled 1a the aubaiatenoe bl'IID.ch (R. 37). 

'l'he proaeeutiOD introduced (Ex. 27) a Dail7 Report ot Charge u.4 caah 
Sa.lea on War DeJ)8J."1illlent J'om No. M6 tor .&.uguat 10, 1g3', Which was :pre
paret b7 larollff Vandin:r (Vandinr, R. '8), Which ahon 'total calh 
receipts ot t2Bl.eo. Thia report waa found in accused'• 4elk on septcber 
ao, 1g34i (Cha,plin, R. 4.l.). n waa not olearecl in the tilee ot the J'inanot 
Ottioer at !'ort Mllaon (Chrisman. R. 29) and there waa no record in the 
aub1iatence branch et accuaed'• ottioe showing ita receipt by the P'inanoe 
Ottioer at :rort Maaon (Lebanott, Ra ZS) • 

The accuaecl teatifiecl in substances .u to the pe.pera found in m:r dealc, 
I oan onl7 ea7 it waa lllJ' habit to get auch paper• ott rr 4eak when leaTing 
d night and to place them 1n a drawer until I could get to them the next 
day to dictate the letten ot tranamittal. .u to the ration and eaTinga 
accounu and charge and caah Ml.ea reporta which were found, I can only 
atate tran the eoncludona I have tomecl trail pui handling thereof that 
that n• my intent. I do ziot recall why th•T were placed in the 4ealc 
apecitioall7. I am inclined to the belief that the ration and •Tin&• 
account and the $800.oo check nre held in 117 desk tor the pU11)oH ot 
'1ctati:ng a letter ot tranam.1ttal 1hereto:r, the one prepare4 by captain 
Cole not being conaidered eutfici entl7 expla.nato?7 (R. 93) • 

1'he following h quoted from the testimOD.Y' ot the wi tneaa W'iar, who 
-.de an audit ot acoU8e4'• account• as Cl.au •A.• Agent Finance Officers 

"Q• Mr. Wiar, in 70ur audit of Captain PruU•a account• 414 
7ou fin4 any indication of falsification of recorda? 

J... In one oue which waa emibited to me, J'o:m. 34.a, one 
which n• auppoaed to be sent in and ne nenr aent in, 
4atecl 3'11.y 10, 19M. 

http:bl'IID.ch
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~. Would tha1i be a talaiticaUon or tailure to remer a · 
report? 

A. I do not know what the intent was when it was not sent 
111. I cannot e.nawer that question. U might have been 
an intent to talaity and 1t might have been an onr11ght, 
I do not know• 

~. You are llOt au;re, 
A. Ho.• (R. 22-23) 

Lieutenant Chr11D1Bn teatitied.s 

~ Did your audit indicate any talsit1cation ot reoorda b7 
captain Pl"llU? 

A. No, air; I disconred no evidence ot any record.a hartng 
been talait1e4.• (R. 33) 

"· Seotion 90 ot the Federal Penal Code denouncea aa embezzlement 
the tailure ot al11' otticer or agent ot the Unitad statH who baa reoe1Te4 
public money which he 1a not authorized to retain aa aala17, pay, or . 
miolument, to render hie accounts tor the same •• provided by law. 
AR 35-180, Ma7 10, 1g20; 35-~20, May 21, 1929; 35-780, .April 2, 1g275 and 
35-66e<>, J'une 18, 1gn, require otticera responsible theretor to account 
tor public tunds and render reports relating thereto. 

'rhe tollonng specitio provisions ot AR 35-:520 are quote4s 

•12. Cash bloUer.-Each agent otticer will maintain a 
caah blotter record showing in separate column• entriea ot 
all tunda received frail the accountable otticer; entriea ot 
all tunds received t:rom other eources; entries ot all twld1 
41sburae4 as shown by paid voucher,; entriea ot all tunda 
turned over to the accountable otticer; and entriH ot all 
aaounta :represented b7 incorrect vouchera, ~ &111', retU1'D.e4 
tor which credit 1a not given by the accountable otticer. 
J'\lnds diaburaed. by an agent otticer ae ahollll b7 inoor:reot 
TOuchera returned b7 the accountable otticer w1ll H .oil• 
aide:red as caah • 1n hand• ot agent offleer• am aooowite4 
tor u such. 

le. Aooount, ot Class A agent ottioua.-a. Agent 
ottioera ot Cla81 .A. will aue the nece1M17 nturu to 1h1 

-1,-
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accountable of:tio er within 24 hours after completion of 
the particular pa,menta tor which designated. 

11. Failure to render.--:railure on the part or a Claaa 
J. agent ofticer to close and render hia accounts 'Within 24 
hours atter completion of specified payments will be promptly 
reporhd by the accountable ottioer to the command!~ officer 
ot the stations where the agent ottioer 1s operat~.• 

.Alt ~&-lZO, February 10, 1933, paragraph e, pro'fideez 

•Gembling.--If any disbursing officer shall bet at 
cards or any game of hazard, his coim!J8.nding officer rill 
suspend his tunctions, require him to turn our all public 
tunds in his keeping, and will immediately report the caae 
to the corps area commander and to the Chief or Finance. 
'!'he corps area commander will at once cause the matter to be 
innatigated with a view either to the trial of the officer, 
or such other disciplinary action as, in his Judgment, the 
case m:r require.• 

It Till be obH?Te4 that this regulation does not in expreH te:nns pro
hibit gmnbli.Dg by disbursing ottioers. The Board of Review conaidera, 
however, that it does so by necessary implication, and 1n any event thd 
the ottansea described 1n the several specifications under the additional 
charge, w which the accused pleaded guilty, constitute conduct to the 
prejudioe of good order and military discipline in violation ot the 96th 
Article or war. 

ts. '!bi• office haa held that: 

"J.J:J.y adult man who receives large 8UlllS of money from 
othere tor which he is responsible and accountable, who 
wholly- tails either to account for or to turn them over when 
his stewardship terminates, can not complain if the natural 
presumption that he has spent tht'lll outweighs any explanation 
he may give, however plausible, uncorroborated by other 
evidence.• Dig. Opa. 1.AD, 1Ql2-ZO, aeo. l~S. 

However, no presumption is necessary in this case. It is uncontro
verted that the accused deposited gO'fernment funds for which he waa 
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accountable as Class •A• Agent Finance Of'f'icer and aa District Q,uarter
master in banka in Tiolation ot existing law and regulationa; that the 
latter funds were deposited in h1a priTate personal account and comm1qle4 
with his own private tunds; that he did not keep a blotter allowing hia 
receipts and e:xpendiWN1 aa required by regulationa; that he oert1tie4 
as correct and aent torn.rd a report tor July 10, 193'• showing no oaah 
actually received; that he actually received conaidemble !Wlls which he 
did not report end tor which he did not account; and that u una1gne4 
•correcte4• report elate<\ J'Uly 10, 1934., showing large cash receipt•, 
including ~OH laat reterred to, waa found in hia 4eak on Septmber 20, 
lVM. In vin or accused'• experience and length ot Mrvioe hia &Henion. 
that he did not know the requirements ot .l.:J:Iq RegulaUona ooncerning noh 
an important subject u the handling and accounting tor goTernment tunda 
1a quite amazing. However that may- be, the 1m;propr1et7 and probable renli 
ot commiDaling priYate and ottioial tunda should be manifest w 8.llJOUt 

even in the abaence ot an express prohibition. 'lhJ' auma actually receive4 
attar that date should be included in a •corrected• report date<\ July 10, 
1934, is no'\ explained, but thia does not altar the taot thd tho.. 
sums were never reported nor accounted tor. Accused's explanation that 
on September 19, 1934, he was aUll holding thia •corrected• report dated 
J'Ul.7 10, 193', a similar report date<\ August 10, 193,, and nine ration 
and savings accounts tor Tarioua dates in July and AU8Ust. 1934, until 
he could get time to prepare explanatory letters of' transm.1 ttal ia not 
convincing. Also tor consideration la the accused's admission (R. 97) 
that he rem1Ued otticial funds by personal check becauae he did not 
desire the disbursing otticer to know that he had opened a checking 
account aa an agent officer. The entire evidence ah.on :more than. negli• 
gence and carelessneaa. '?he aanewhat hazy S'lJ8gestion that, during the 
period covered by- the charges and specif'icationa, the accused was not 
autticiently responsible to be capable ot forming a cri.ll1nal intent la 
not Juatitied by the evidence, and the suggestion., nguel.7 implied, that 
in aome unknown manner other than his own act official tunda in hia 
possession disappeared (possibly through laroen7) 1• not persuasive an4 
doea not raise &D.1' reaaonable doubt as to accused'• guilt, especially 
since a considerable portion ot the tunda tor which he baa D.Ot accounted 
reached the accused in the form of' checks which he 1a shown to have 
indoraed and caahede 

. Accused la 5-5 7ears of' age, has no allotments to dependents end no 
deduction ot pay tor government inaurance. His aerYioe la as tollowas 
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•(Hon-Je4.ral1 I l t. Int. Ko. lf .c. 11 £ug. 10 to l Jwa• 
11.)-Pn. and oorp. co. 7, 20 xau. Vol. Int. l! U17 
98 to 1!fl .&.uc• HJ l lt. ~.u.o., N.J.. e June 18; accepted 
8 3'm• l8J capt. Q.K.o., u.s•.&.. I J\U1e lta aooepb4 " 1\me 
ltJ noated n sept. 20.--1 it. ~.u.c. l J'Ul.J ao, aooept8' 
89 Sept, 20; capt. 1 .&.pr. 33.• 

•• Attach.ct to th• record 11 a recaamen.4atioa tor clemeno7 aiped 
b7 th1'H member• ot the oourt llhioh tried the aooued, Tis, s that all 
oonti.n.aaent and har4 labor involTed 1J1 the aente.n.oe be remitted. Th• 
rMeoU &lsigne4 are (a) the trsendoua PNHV9 under whioh the accu.ae4 
worked tor a lons per1o4 which nakene4 hia ph7aioal.17, 4•4ened hie nu 
p01rer, droTe hill to 4r1Dk and made hill an ••1 rtot1ll to tmptations (b) 
the tact that during the earl7 months ot the organisation ot the 000 
aoou.H4 pe~orme4 hb 4ut7 111 a auperior 1111.1mei·J (o) the taot 'tiha" 
aoou.e4•• 41em1•Ml troll th• aemoe rill "reatore to 1;he Oofl:rnment• 
potential retired pay earu4 b7 long reara .ot aemoea (4) acout4•• age, 
and (•) the tact that h• ha• a tam1l7. The language ot. thb reoom.u4aUon 
1Jl41oatH DO cSou'bt 011. the part ot Ua a1gnera concerning aoouaed•a gllilt 
ot 1ih• ottaHa ot which he•• oonrtcted, '!'he taot that 'tihe aoov.H4 
pertomecl Hrta1n duth• uuauall.7 nll b not ,e11ned to oona'Utute a 
autticiat NHOD. tor the action noom:un4e4. 11,eaaou tor cl11nen07 111111&:i 
to the ot.hera aaeigned exist 111 allloat enry oaee 111 which an accused 1• 
oonT1oted and 1entenced to diami11al and cont1Ju1nent. J.tter ihe moat 
oaretul eou14eration of the entire noori. and all othez• pm1nent taot•, 
tbe Boart 4oee not teal that the reaeons set out abOTe or u7 other 
rea1ons JuaUt7 the action reoonmen4e4, 

'I. Th• oourt n1 lege.117 coutituted, lfo error, inJuriou1l7 at• 
teotillg the aUb1tut1al right• of the aocuH4 nre oomm1Ue4 at the trial. 
The BO&M ot R•n•• 11 ot opinion that the noord 11 legallJ tuttieint 
to l\lpport the finding• and Hntenoe, and •rnnh oontirmtioa thereof. 
A 1entenoe ot 411A118a&l 11 ma thorised upoJl ooDTioUon ot TiolaU011. 9t 
th• 9H Article ot War or ot the ffth .Article ot War, 00nt1Ament 1A a 
poitntiarr 1a auth0r1se4 tor embeszlement by tbe 684 .lrtiele ot war 
aD4 Hotiou 98 and 401, title 1, Co4• ot the Diatriot ot Oollllllli&• 1vn. 
BowtTer, the accuaed 1a n.ot an habitual orim1Dal an4 th11 e,pean to 'be 
hla tint otte.nHe While oontinement 1n a pealtaUarr 18 authorised la 
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this cue, 1t doea not appear 12>.at the purpoeea or discipline demand. 
penitentiary continement or that the continement ot accused in 
aasoc1aUon. with aisd1111eananta and milUary ottendera would be to 
their detr1.Jllent. Par. 90 a, M.C.Y. '.['he Board ot Review 1a accordingl.7 
ot opinion that the intereat Ot diaoipline would be adequately aerTed 
1t the .&.tl.antio Bre.noh, tTnUe4 Sta.tea D1ac1plinary Barracks, GOvernora 
Island, New York, nre designated aa the place ot confinement, and ao 
recClllllllenda. 

To 'l'he Judge A.dvoede General. 
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lat Ind. 

War Department, J'.A..G.o., r&UN 3 F:~ 

1. Herewith transmitted tor the action ot the President ia the 
record ot trial in the caae ot Captain George :z. Pruit (0-11287), 
~uartemaater Corps, together nth the foregoing opinion ot the Boa.rd 
of ReTiew. 

2. I concur in the opinion of the Board ot Renn that the record 
of trial is legally au:tficient to support the findings and aentence, 
and that the sentence should be confirme4. However, I am not eatiafied 
that 'the entire aentence to confinement ahould be ordered executed. 

:s. captain Pruit, now past 55 yee.r1 of age, baa been an ettieient 
ottioer and has aened through two n.ra. '?here appears to be no reasonable 
excuse for theH 4etalcationa. 1'hough there la 1light indication ot a 
1tudied purpose to conceal hia peculations, the record ot trial abound, 
in eTidence of utter disregard of hi• obligations a1 diaburaing officer 
and aa que.rte:nnaater a, sho'Wll by his intermingling of hla own and govern
ment fund•, hia careleaaneaa and neglect and hia habita of drinking and 
gambling. 

1'he otticer who inTeatigated the charges•• of opinion that• 

"Thia case would never have reached ita present aerloua 
state had his (Pruit•a) pravioua ccamanding officer• exer
cised a 1trioter 1upeniaion oTer the work of the accused 
and had the fine.nee officer for Whan he acted aa agent, not 
permitted him to function aa e class B agent when he wa81 
in tact, appointed as a class A officer.• 

Major 1Jillis J'. Tack, Infantry, DOL, testified by deposition (Det. 
Ex. A) that he 11'&8 District Commander, Redding District, CCC, trail Jay 
10 to December 'I, 193:S; that coneidering Captain Pru.it•• age he •otten 
wondered how he stood up under the load he carried•. He referred to th• 
extreme heat at Redding during the summer of 1g33 when for about 81X 

weeka there wa8 an anrage temperature of 107 degreea. 

Second Lieutenant Thielen, 8th Field Artillery, J.asiatant District 
Adjutant and District Adjutant, Redding Dietrict, CCC, teat1fie4 b7 
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deposition (Det. Ex. B) that during the period July 1-December .31, 1933, 
the accused raced nth an emergency aituation, namely-, establishment of 
supply function.a under Wlsettled conditiona, pertomed hia duty in a. 
superior manner, and that thereafter, until September 1, 1Q34, Captaill 
Prllit'• function became analogoua to that ot a poet quartermaater, iJl 
which capaoi ty he conaidered him merely aatistactoey. Lieutenant Thielen 
teatitie4 that in his opinion lack ot responaible and qual1t1e4 oClll
miaaioned aaaiatanta and •to some extent, lack or inherent ability tor 
administratiTe detail• we.-e reaponaible for the change la efficiency of 
the accused. The witness also testified tha~ duties ot Captain Pruit 
•eapeoially- la the early months of the CCC proJeot, were beyond th• 
capacity of &D.Y" aTerege officer without qualified aeaistanta. The•ao
cueed worked from early morning to late at night, including Bund&y-s and 
holida7•"• 

:rirat Lieutenant T. L. Ricks, ~rte:nnaater Reaene, an usiatant to 
captain Pruit, '\estified (R. 5Q) that during May, Jwie and July, 1Q33, 
Captain Pruit worked from eighteen to twenty hours each day, including 
SUnda7a. 

Captain Pruit tutified (R. 88) that the amount of work thd tell 
on hill peraonally all4 the 1.ntormation he was required to turniah the 
l!Jllrgeona, the adjutant•• office, the publicity branch, and the SQ camp 
cc:mnanders •c!roTe me frantic, and by August, 1933, I 'beoeme so upaet and. 
nenoua thd I 00I1111u.ced the uae ot alcohol, becauH I found it had a 
tendency to atee.dy 1IJ.'1' nenea and I oould go on with my work•. 

It ia quite probable that being onrworked he resorted to the UH 

ot alcohol as a auatainlng influence and that as the babU grew hia 
gambling procliTit1H deTeloped, resulting ill hia negleot ot the buaineH 
that had been entrusted to hiJll.e 

"· lf'hree members ot the court recollllllended clemency to the uten'I 
· of the rc1ss1on of the confinement 1mpoae4. Hia Yite, on behalf ot 
hereelt and their three umaarried dalJ8hter1, one of whcm 1a atUl 1D. 
aohool, baa appealed to the Pree14ent to e:i:erciae the same clemene7. 

e. Under all the circu:matancea of the cue, I aa eoutraine4 w 
the Tin thd captain Pruit will ban been autficientl7 punished tor 
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• 

his m1a4Hda, and 'the ends of Juatioe will have bNn fu.117 aet, it the 
smtenee be eon.firmed aDd the oon:tinemen'ti be reduced to one year, and 
I ao reoommend. 

s. There 1s 1nclosed herew1th draft of a letter tor your aignature 
transnitting the record to the President tor hia acUon, it ,7ou concur 
in these vien, and also an alternat1ve d:N.f't ot the last page of the 
letter in case you should decide that the entire sentence, which include• 
total tortei turee, di11111iau.l and confinement at hard labor tor two 79ara, 
ahoul4 be uecute4. There 1• 'also inoloaed a form ot Executive action 
deaigne4 to Carry' into ettect the reoommendationa hereinbefore made 
should they- meet with approval, and an alternative form of Executive act1011 
in caee it should be determined to order the execution ot the entire Hn"tence. 

,. I turther recommend that the Atlantic Branch ot the United Statea 
Diac1pl1nar7 Barracka, GoTernora Island, New York, be 4ea1gnde4 as the 
place of confinement. Though warranted under the law, I deem penitentiaey 
confinement in 1ih1a case unneceasa?"7. 

a. .Attention 18 invitecl to the following lettera in regard to 1hi1 
cue, the originals of which are appended heretoz 

a. Letter tran !'lorence :r. Pruit (Wit• ot accuaed), Fort Baker, 
California, to the President, dated .Tamlary 28, 1935. 

b. LeUer troll H. D. Pruitt, OftkJand, California, to the Honorable 
Hiram.-w. :rohnaon, 'United statea Senate, dated :ranuary 28, 1935. 

o. Letter tram the Honorable Alben i:. carter, House of Repre
aental'ivea, to '!!le Judge .ldvocate General, dated February 4, 1935. 

Colonel, J • .A.G.D., 
e Inola. A.cUng Th• Judge J..dvocau General. 

Incl. 1-Record of trial. 
Inol. 8-Dr&rt of let. tor aig. 

sec7. ot war (alternative last pege1). 
Incl. 3-.AlternatiT• tol'DUI ot RxecutiTe action. 
Incl. 4-Let. to Prea. 1•28-35 tram Mrs. Pruit. 
Inal. a-Let. to sen. Johnson l-28-35 from H.D. Pruitt. 
Incl. &-Let. to :TAD 8-~5 from Mr. carter. 
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WAR DEPARTMENT 
In the.office or The Judge Advocate General 

Washington, D. c. 

Board of Review 
CM 203034 

MAR 13 1935. 

UNITED STATES ) ~URD CORPS ARE.\ 
) 
) Trial by G.C.M., con-iened at 

Captain ROBERT A. JOYNER 
) 
) 

Headquarters Third Corps Area, 
Baltimore, Maryland, February 

(0-112521), Infantry ) 26, '1935. · Dismisaal and con• 
Reserve. ) tinement tor one {l) year. 

) Disciplinary Barracks. 

OPINION of the BOARD OJ.I' REVIff 
HA.LL, KING and SMITH, L.M., Judge Advoca tea. 

1. The Board ot Review has examined the record of trial 1n the 
case of the officer named above; end subnits this, its opinion, to 
The J'Udge Advocate General. 

2. Accused was tried upon a single charge and three specifications 
as follows: 

CHA.RG3: Violation of the 93d Article of War. 

Specification l: In that Captain Robert A. Joyner, Infantry 
Reserve, while on active duty in col!lllland or Camps. 97, 
Civilian Conservation Corps, and as such Commanding 
Officer being the custodian of the company fund of the 
1329th Company, CiVilian Conservation Corps, did, at 
Camp s. 97, S&lisbury, Pennsylvania, on or about the 
13th day of August, 1934, feloniously embezzle by 
fraudulently converting to his own use monies to the 
amount or seventy-Two Dollars, the property of 1329th 
Company, Civilian Conservation Co11>s, entrusted to 
him as such. custodian for the use or the members ot 
said company. 
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Specification 2: In the same form as the preceding, alleging. 
embezzlement of $72, property of the 1329th Company, 
Ci'Yilian Conservation Corpe, August 18, 1934. 

Specification 3: In the same form as Specification l, alleging 
embezzlement of $80, property ot the 1329th Company, 
Ci"1.lian Conserntion Corpe, .a.ugust 23, 1934. 

Accused pleaded guilty to all specifications and the charge. The nature 
and effect of his plea.a were explained to him and he adhered to thElll 
(R. 6,7). Accused was found guilty of all specifications and the charge. 
No evidence of previous conVictions was introduced. He was sentenced 
to dismissal and confinement at hard labor tor one year. The reviewing 
authority approved the sentence, designated the Atlantic Branch, United 
States Disciplinary Barracks, Governors Island, New York, as the place 
of confinement, and forwarded the record of trial tor action under the 
48th Article ot War. 

3. The evidence for the prosecution would have been insufficient, 
without the plea of guilty, to support the finding; but, it the plea· 
had been otherwise, no doubt the prosecution would have intl"Qduced 
additional evidence. The evidence in the record is, however, enough to 
show the nature and degree of accuaed'e misconduct. The evidence tor 
the prosecution may be summarized as follows: 

It was the duty of Captain Warren, supervisor of the 9th sub
district, Civilian Conservation Corpa, to make frequent audits of the 
t'unds of the companies in his sub-district, including the 1329th Company 
at Salisbury, Pennsylvania, under the command of accused. In SeptE111ber, 
1934, Captain Warren made an incomplete audit of the company f'Und of 
that company tor J.ugust, 1934, and at least twice a month thereafter 
asked accused for his council book e.nd papers; but accused was unable to 
give them, due to the Tarious reasons which he gave. Finall7, in .Tanuary, 
193:5, Captain Warren directed accused to turn all books and papers 
relative to the fund over to the two lieutenants in the company tor a 
canplete audit. As a result ot that audit, certain discrepancies were 
discovered and Captain Warren relieved accused of his command (R. 10-12, 
1,). The company council book tor August, 1934, showed three disburse
ments as follows (EX. A.) t 

-2-
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Hation sartngs 
Voucher Date Expenditures 

13 23 Kellogg Sales Cereals $72.00 
14 23 Kellogg Sales Cereals 72.00 
15 23 General Food Se.lea Cereals so.oo 

Both the company :f'und and accuaed individually had accowits in the 
l!'irst National Bank or salisbury. The company tund check book showed 
on its stub1 three checks corresponding 1n date, amount, and name ot 
:payee to the above three entries in the company council book (Ex. B). 
?lo vouchers or canceled checks corresponding to the above items were 
tound among the papers pertaining to the canpany tund or produced by 
accused (Warren, R. 13,14; Walter, R. 18; Remaley, R. 21). On the other 
hand, the ledger sheet or the company tund account in the above bank showed 
debits ot $72 on August 16, $72 on J.ugust 18, and $80 on August 23 (Ex. C); 
and there were found W1 th the deposit slips or the company fund three 
duplicate deposit slips showing deposits to accused's personal account 
in the same bank or $72 on the 15th, $72 on the 18th, and $80 on the 23d 
ot J.ugusi, ·1934 (Exs. D,E,1; Remaley, R. 22; Johnston, R. 24-27), The 
inference is that instead or drawing checks to the business houses 
mentioned in the council book and on the stubs, accused drew three checks 
on the company tund to his own order or to cash and deposited them to his 
personal account, 

4. 'l'he defense introduced two witneasea, Chaplain Ira Freeman, 
Reserve, chaplain or the district which included accused's camp, end 
l!'irst Lieutenant Alexander Solosko, Medical Corps Reserve, apparently 
surgeon or accused's camp, though that is not C,efini tely stated, both or 
whom testified to accused's good character, that he does not drink, that 
his wife lived nearby and he was a good husband, that he was mentally 
upset and worried over his mother's illnes1 and death, 

.&.s an unsworn statement by acoused his counsel read into the record 
certain telegrams passing between accused at salisbury, Pennsylvania, end 
his brother at Oakland, Calitornia (R. 37•39), which may be summarized aa 
tollon: 

a. February 17, 1934. His brother to accused. 
Mother taken sick, condition due to old age, 1n semi-coma. It 

taken to hospital Mother will be more comfortable. The muscles ot the 
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heart have contracted. Only a matter or few days. 

b. February 19, 193'. Accused to his brother. 
i1nanc ially impossible to make trip and not perm.i t1ied axmy mail 

plane. You can rely on me in connection expense. I would be there it 
humanly possible. 

c. April 7, 1934. His brother to acouaed. 
Mother paaaed away au: AU. Wire tunda immediately. 

d. April 8, 1934. Accused to his brother. 
Unable to wire money now, will aend later, whatever arrangements 

xc,u make aatistactory. 

A.a a part or the same unsworn statement, the defense counsel read 
into the record certain correspondence with the Interstate Com.ere,) 
Commies ion, trom which 1 t appears that accused ns tor several yeara 
and until about the time of his entering upon active duty with the 
Civi.lian Conaervation Corps a "tariff 8%allliner in that eamnission, that 
he has now to his credit in the retirement fund $593.30, excluding 
interest, which may be paid to him on executing the necessary tom ot 
application therefor• .A.ocused on February 26, 1935, the date or his 
trial, transmitted to the Commission the necessary application, 1f1 th the 
request that the check tor the amount due be eent to him in care ot the 
:Finance Officer, Third Corps Area. It was further stated on behalf ot 
accused that he desired the sum thus owing to him, which greatly exceeded 
his shortage, to be applied so te.r as might be neo.aaary to make it good. 

5. The telegrams exchanged between accused and his brother have no 
bearing upon the question or accused's guilt; nor, in the opinion or the 
Board ot Rniew, do they afford a basis tor clemency. Accused's mother 
was taken sick in i'ebruary and died April 'I (R. 38). His defalcations 
occurred in August. The mother's sickneaa and death aeveral months 
before can have created no urgent need tor money in August. 

That accused is willing to use the money due him trom the civil 
aervice retirement tund to make good his shortage 1a to his credit; but 
the question presents itself, it he had over rive hundred dollars to his 
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credit in that fund in August, to be bad tor the asking, aa eppear• to 
have been the tact, why did he not draw it and use it tor hia urgent 
needs, instead ot anbnzling his campany fund? 'l'O this question, the 
record neither present• nor eTen •ugge~~· an a.newer. 

6. The Board ot BeTiew has considered certain features ot the ca•• 
and -certain papere either referred to or receiTed by it, all relating 
to clemency. Rxcluding those already mentioned, these features ot the 
case and these papers may be thus enwr.erated and SUil1Ill!.r1zed, 

a. Accused's plea ot guilty. '!'hat the accused admitted his guilt 
and threw himself upon the mercy ot the court is a circumstance in his 
favor. 

b. .A. recanmendation to clemency attached to the record and signed 
by tour or the ten m81llbers ot the court, '!'his paper 1a indefinite 
aa to the extent ot the clemency which it• s18nera thought should be 
granted, It is baaed upon accused's prior good record and other matters 
already mentioned in the opinion. The Board notes that the signer• are 
tour ot the tive junior members ot the court, 

o, .A. written plea tor clemency addresaed by accused February 28, 
193~,-to the reviewing au1hori ty, which haa been transmitt~d thro~ 
m111tary channel• to The J'lld8e Advoca ta General and by hi.la informally 
referred to the Board. Thia 1a based upon • 

(1) 'l'he clear military and personal reoord ot aoouaed, 
(2) Great emotional •tre.in cauaed by his mother•• death, hie 

wife's Ulneaa with an incurable 41Haae, and financial worries caused by 
debta cOAtracted prior to entering active aerTice. 

(S) The tact that accused' a wife 1e unable to 110rk and will be 
lett deaUtut• it the eentence 1a colltirmed. 

(') Ar'NngseAta made tor reat1tut1oa. 

cl. J. letter troa R. R. sprigg•, CODIMndar, Bunker Hill Posi No, M, 
American Legion, WaahiDgton, D. c.,' to 'fhe Adjutant General, March l, 
1935, referred to The Judge -'.dvocate General and by him to the BOard. 
The 1rriter mentiou accuaecl • • oreditable record in the world War and the 
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high esteem in Which he has been held by his comradH. A representative 
or the American Legion has also called in person on the Boe.rd ot Review. 

e. A letter trom Lillian v. Joyner, accused's wire, to The Adjutant 
General, March l, 1935, reterred to The J'Udge Advocate General and by 
him to the Board. The writer reters to accused's war record and his 
pride 1n membership in the Otticera• B•serTe Corps, and states that she 
is not at all well and unable to work, and that she and her daughter 
are entirely dependent upon accused ror support and will be destitute 
it the sentence be confirmed. Mrs. J'oyner has alao called in person 
upon the Board. 

t. .£. peUUon dated March l, 193:5, l.d.dresaed to The Adjutant General 
and signed by 7. 'I. Howard and 102 other persona who state that they are 
employees ot the Interstate Commerce Commiss1on and aa such have tor 
periods ot from two to seven years associated with accused. They state 
that through daily contact they have known accused as a man or high 
character and good habits, and request •the utmost mitigative consideration• 
Of the C8.Ho 

.l• A letter dated March 4, 1935, trom Michael B. Driscoll, 2115 C 
street, N. w., Washington, D. c., to the Commanding General, Third Corpe 
.Area, stating that the writer has been associated with accused tor several 
years at training camps and at the ottice where lie was laat employed 
(meaning presumably the Interstate commerce Commission), that he has 
always found accused "an industrious, loyal, serious-minded gentleman", 
and has never known him to do a single discreditable act. Mr. Driscoll 
asks that no severe p·.mishment be imposed. 

h. A paper addreaaed •to all lbom it may concern•, dated M,.rch 5, 
1935,-and signed by Major R. MoE. Pendleton, Cavalry, counsel tor accused 
at his trtal. Mrs. J'oyner called on the Board and exhibited the original 
or this paper, which she retained, attar permitting the Board to make a 
copy. Major Pendleton says that the tallowing tacts are pertineni: 

(l) Accused' a method was ao dumb and childlike that there 
was no possible chance ot failure of discovery. 

( 2) The absence or any reason tor taking the money and any 
explanaiion as to what became ot it aeema to show it the act ot an un
balanced or unde?"-deTeloped mind. 
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(3) The appearance, manner and underate.nding or the accused 
show a lack or any criminal action and again tend to ahow it to be the 
act or a childlike mind. 

(4) P'Ull restitution is being mede for the total shortage. 

1. Radiogram dated March 7, 1935, from Major H. McE. Pendleton, 
Cavalry, defense counsel, to The J\ldge Advocate General, and informally 
referred by him to the Board, stating that complete restitution baa now 
been made. 

1• Report from the Finance Officer, Third Corps Area, dated March 
7, 1935, to the Commnding General, Third Corps Area, and transmitted by 
him through military channels to The J\ldge Advocate General, confirming 
the above telegram. 

k. On .March 8, 1935, on one of the several calla which Mrs. Joyner 
made upon the Board, she was accompanied by First Lieutenant K. H. 
Sheelor, adjutant of the 320th Infantry, accW1ed's regiment, who stated 
that through aeveral years• association with accused aa a neighbor and 
as an officer in the same regiment he had t'onned the highest opinion of 
accuaed•a character. 

1. Letter from First Lieutenant Alexander SOlosko, Medical Corps 
Reserve, dated March 10, 1935, direct to The J'udge Advocate General, 
and by him 1n1'onnally referred to the Board. Lieutenant Solosko says: 

"A.a medical officer with this company I bad the oppor
tunity to daily observe Captain Joyner. While not afflicted 
w1 th any mental or physical condition which 110Uld disquali'fy 
him tor active duty, his general physical condition was very 
much below par. He is markedly underweight, asthenic and 1n 
a general rundown condition. I feel certain, having examined 
the man on numerous occasions, that he is 1n no physical· 
condition to perto:rm any hard labor. Should the sentence be 
carried out it would materially shorten his life prematurely. 

Since the sentence of the Court included the provision 
of imprisonment at hard labor I feel it my duty in view of 
my knowledge of his physical condition to bring the above 
to your attention." 

-7-
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m. Letter from Ca,Ptain Raymond w. Short, 300th Infantry, March 
10, 1935, direct to The Judge Advocate General, end by him informally 
referred to the Board, atating that he haa known accused socially and 
at military camps tor many years, and that accused has always been 
regarded by the writer and other officers of his regiment as honest, 
conscientious, end of excellent character. 

Th• papers mentioned under o, d, e, t, ~, ~• .!,1, .!., and~ are 
inclosed. - - - -

7. The Board sympathizes with Mrs • .Toyner; but her situation, 
if the sentence be confirmed, will be no ditterent fran that of the 
wife of any other person convicted of crime and sentenced to confinement. 
If such a sentence were to be remitted in every case in which the COil• 

victed person had a dependent Who would need public relief upon his 
imprisonment, a large traction of such persons would be treed and justice 
could not be administered without discrimination. 

s. The Board has attentively- considered all the reasons advanced 
in favor or clemency, but concludes that none of them justifies modifi
cation or the sentence. Embezzlement is a serious crime, a felony. 
Embezzlement by- a company commander, ?ho should have the welfare of his 
men as his first consideration, of the fund intended tor the benefit of 
those men, is a particularly- objectionable end discreditable form ot 
this crime. To remit 'the confinement or even to reduce it at this time 
below one year would in the opinion of the Board ot Review minimize the 
ottense in a way harmt'Ul to military discipline emong those numerous 
officers serTing with the Civilian Conservation Corps. Accused's poor 
physical condition, mentioned by Lieutenant SOlosko in his letter, quoted 
in paragraph e l abOTe, and also by Mrs • .Toyner during one of her calls, 
will no doubt be taken into account by the officer under whose supervision 
he will serTe his sentence in deciding to what sort ot work accused ahould 
be detailed. The Board thinks that "that letter might properly be trans
mitted to such officer, if and when the sentence 1hall be confirmed. It, 
while serving his sentence, accused's physical condition shall become 
worse, the Board has no doubt that appropriate measures will be taken, 
by recomnendation to clemency or otherwise, to prevent any serious or 
permanent injury to hie health. 
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9. accused is 44 years of age. He served as an enlisted man 
durin~ the World War until honorably discharged February 25, 1919, 
to accept a commission as second lieutenant of infantry in the 
Officers• Reserve Corps (inactive list). He has since served in that 
rank and as first lieutenant and captain with numerous periods of 
active duty. During some part of that period not definitely shown he 
also served in the California National Guard. He has been on active 
duty with the Civilian Conservation Co111s since September 16, 1933. 

10. The court was legally oonsti tuted. Accused, a reserve 
officer on active duty, is subject to military law. CM 201678, 
Anderson; CM 202366, Fox; CM 202479, Babbington. No errors injuriously 
affecting the substantial rights of accused were committed at the trial. 
The record or trial is legally sufficient to support the findings or 
guilty and the sentence and warrants confirmation thereof. Dismissal 
is authorized tor a violation of the 93d Article or War. 

'~;'.,-... : ........ ;
" 1'\...<....o•.,1....~. ·-:-, ,_,, . , Judge Advocate. 

~,avecate.J.~~e Advocate. 

10 Incle. 
Incl. 1-Let. to c.c., 3d C.A.., Feb. 28, 1935, 

from accused. 
Incl. 2--Let. to TAG, Mar. l, 1g35, from Mr. Spriggs. 
Incl. 3-Let. to TAG, Mar. l, 1935, from Airs. Joyner. 
Incl. 4-Petition to TJ.G, Mar. l, 1935, from Mr. 

Howard and others. 
Incl. 5-Let. to c.G., 3d c.A., Mar.,, 1935, 

frQm Mr. Driscoll. 
Incl. 6-Paper, addressed to all whom it TDAY concern, 

Mar. 5, 1935, from Maj. Pendleton. 
Incl. ?-Radiogram to JAG, Mar. 7, 1935, from 

Maj. Pendleton. 
Incl. S-Report to C.G., 3d c.A., Mar. 7, 1935, 

from J.l'inanee Officer, 3d c. A. 
Incl. 9-Let. to JAG, Mar. 10, 1935, from Lt. Soloako. 
Incl.10-Let. to JAG, Mar. 10, 1935, from Capt. Short. 

TO The JUdg• Advocate General. 
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let Ind. 

war Department, J' • .l.o.o., MAR 2 11935 - To the aecnta.ry ot war. 

l. Herewith transmitted tor the ac~ion ot the Pre1ident 1• the 
record ot trial in the case ot Cs.ptaiu Rolteri A. J'o111er, Intantry 
ReaerTe, together with the toregoing opinion. ot the Board ot Review, 

2. There are alao illcloaed tor your conaiden.tion and that ot 
th• President ~ta1n papen bearing upon the question ot claency, 
enumerahd in the opinion ot the Board ot ReTiew, paragre.ph a.!• !, .!,
!, .1, h, !, 1, !., and !., together w1th certain additional papen Which 
haTe bHn receiTed since the opillion ot the Board ot Review •• 
written, as tollowa: 

a. LeUer trom. Lieutonan:t Colonel J'oha v. Riaha:rds, 320th Infantry 
Reaene, the regiment to 11h1ch accused hu been &Higned, datecl Yaroh 
ll, 1935, to me, saying that accused has HrTed tait~J' and ettioin.t-
17 w1th that regiment until placed on active duty 1r1th the Chiliu 
OoJJ.aervation Corpe, and that ao tar ae known he •• ot good habits and 
upright character. !he wl'i ter theretore requests that the sentence be 
mitigated to discharge troll the Officera• BeHrTe Corp•• 

b. Letter trom. Honorable William CJ. Mc.l4oo, Senatol:' trom Calitornia, 
dated-March 12, 1935, to the seorobry ot War, pointing out the extonu• 
aUng features ot the cue. mentioning the taot that it acou.ed 1a im
prisoned. Mr•• J'orner will be deatitute, and aalcing that all the toregoiq 
be caretull7 weighed ill tho oon.sideration ot accuHd'• plea tor clem.enc7. 

e. Letter from Lillian V. 1o)'Jler, aceused•a wite, 4ated March 13, 
1935,-to the secreary ot War, lett peraonall7 b7 her at thia ottioe 
with the request that O be torn.rd.eel w1 th the record, stating that full 
rest1tuUon. haa bee made, that accused' a prior mil1 tary record ha• bee 
excellent, ancl that hi8 health 1a ao poor that it is doubtful it he 
will aurv1Te imprisonment. Jira. ;royner aslta that accused be allowed to 
resign hia commiaaioa. 

d. Letter trom Mrs. J'orner, dated March 13, 1935, to the President, 
also I'ett at this ottice b7 her w1 th the request that it be tornrie4 
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•1th the record. Thill letter 1a to the same ettect as the preceding, 
and also m&Dtions the writer's poor health• 

.!• Letter trom 3"emH O'Connor Roberta, COmmander ot the 
Department ot the Di1\:rict ot Columbia, .&merican Legion, dated Maroh 
19, 1g3:s, to the secretary ot War, through this ottice, asking that, 
because ot his excellent civil and milita?'Y' record and his dependent 
wife and daughter, sccuaed be retuired, in lieu ot the aentenoe 
adjudged, to resign his camniaaion tor the good ot tho aerviee. Th• 
writer atatea that· it not subjected to 1lllpriaoD11ent aoouaed may be 
reinstated 1f1th the Interstate Commerce CODllliHiOJl• 

s. I concur in the opinion ot the BOa:rd ot RoTie• that the record 
ot trial b legally sufficient to anppo:rt the t1nd1Dg1 and aentenoe, 
and that confirmation thereof by the Pres14ent 1a authorised by law. 
HoweTe:r, on the ~ueation ot the exercise ot clemency by the Preai4ent 
I am ot a Tie• other than that exp:reHed b;r the Boart. In. my ju4~ent 
the confinement adjudged ma7 properl7 be :remitted by the Preaident, 
and I ao :recommend tor the following :reasons s 

a. .Accused'• prior conduct, c1Til and ll111tary, public and private, 
haa been exempla?'J"• He aerved creditably 1n the world war, and ainee 
in the Reaerve. Hi• record ao an employee ot the Interstate Ccmuree 
Commission 1a without bl•1ah. 

!• Accused pleaded guilt7• 

.!• !'our memben ot the oourt reoo11111umded oleaetto7, n.aael.7 • 
Lieutenant Colonel H. c. ltreH Jltihlenberg, .U:r Corpe. 
Major William c. Young, ordnance ])epartn.eni. 
Jl!ljor Milo B. B:rinkle7, Coaat J.rtillel'J' Reaerre. 
Major J'ames B. Kannillg, Ordnance Reaerre. 

!ll!ljo:r Brinkley 11 in oirtl lite an em;plOYff ot the Interahte 
Camnerce Comi••l~•, as na aooued. 

cl• .UOUHdta pNaen't phyaieal eondition ill 80 poe:r that the aurgeon 
ot th'e camp which he commanded haa e:r:preaaed the opinion 1iha~ hl• lite 
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would 'be ahoriene4 it the sentence to ool\finement nre carried out 
(letter of tieutenant SOloeko iD.clo..t.). Intoimal inquirJ" diaclo••• 
that the Veteru..e• .Um1lliatrat1on in 1933 and asa,in 1n 19M ha• retuee4 
two auocea•ive applioationa of accused tor lite insurance beeauae ot 
hie poor ph7aioal condition• 

.!.• .Acouaea haa made tull reati tu.Uon ot "the amount Gbeuled. 

,. 'fhe:re 1a 1ncloaed a draft of a letier tor 10ur aignatu.re 
tran111ai'Uing the reeor4 to the Preaid.eni, w1 "th alternative lut papa, 
one markea .A to be uae4 it 10u ahall approve my recommendation. that 
the confinement be remi'\te4• and one arke4 B to be uaed it JOU agree 
wi"th the opinion ot the Board of lleTiew that the •enteoe ahould be 
confirmed w1 thout modifltation. 'l'here are also incloeed two drafts 
ot ltHcuUve action, a1milarl7 marked, tram which "the President ma1 
ohooae that which he prefer•• 

18 Inola. - 8 a44e4: 
Inol.ll•Reoord of trial. 
Inol.l2•Drati of let. tor •is. 

ot seo7. War (alternative laat pages). 
Incl.ll'-Alternativ• torma ot ltteoutive action. 
Inol. l._Le'\. to J'.AG, llal'ch 11, l9~D, from Lt.col. 

Richarda. · 
Incl. US-Let. to S•eJ'• war, larch 12, 1935, tl"Clll. 

sen. !lc&4oo. 
tnel.1&-Let. to s..1. war, !It.Nb. a, 193D, tl'011 

Mrs. J'oyner. 
Inel.17-Let. to PNa14et, Jaroh a, 1955, trCla 

itra. J'oyn•r• 
Inol.18-Let. ;c, seer, 'lar, !arch 19, U:5:5, fZ'CIII 

Mr. Roberta. 



(J?)
WAR DEPAR'l'MENT 

Ia the ottice ot Tht Judge J.dTGcate Gea•1'1 
l'Uhingwn, D.c. 

Board ot ReTieW 
CM 003034 MAR 2 5 1935 

UNI'l':BD STAT":CS ) THIRD DIVISION 
) 

Te ) Trial by o.c.M., oonTene4 at 
) J'ort Dougla•, Ut.h, J'ebl"WU')" 

Prin h 1AMI!:S J.. Gl!XBEJr ) ,, 1935, Dishonorable dia
(&252548), Battery C, lat ) oharge and co-nr:tnemen:t tor 
11eld J.rlilleey. ) one (1) year and elnen (11) 

) month.a., Dhoiplinar., Barn.eta. 

HOLDING by th• BOARD OJ!' RlNIE'I' 
RALL~ KING and SUITH, L.K., ~48• Ad'TOcatea. 

l. Th• record ot trial ot the eoldier named ab9Te ha. been examined 
b7 the Board ot ReTie1r. 

1, Accused wae tried 011 the tollowing charges and epeciticaUona, 
to allot which he pleade4 not guilty, 

cauu:m I: Violation o't 'the 58th Article ot war. 

Speoiticat1on: In that Pr1Tate J'emH A. Gemeke, Batteey c, 
bt Field Artillery, did, at !Port Sill, Oklahoma, on 
or about September 11, UZ.C., dHert the service ot the 
Uaite4 State•, and did remain absent i11 desertion until 
he surrendered himselt at Fort Douglas, Utah, on or 
about Nc>Tember 29, ltM. 

CHARGE Ila Violation ot the ~3d Article or War. 

Specit1cat1on 1: In that Private Jamee A. Gemekl, Batteey C, 
let 11814 .Artillery, did, at Fort Sill, Oklahoma, 011 or 
about September ls, 193-ft, teloniousl::r 'ta.lee, ,teal, and 
driTe awa::r one 19~1 model Ford Roa.dater, Talue about 
tJ,95.00, the property ot Private Walter D. Burpin, 
Battery C, lat Field Ar-Ullery. 
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Spec1tice:t1on 21 (Finding o! not guilty.) 

'rh• court found accused guilty ot Charge I and the Specification there
under, and ot Charge II and Specification l thereunder, but not guilty 
ot Specification 2, Charge II. No evidence ot previous convictions was 
introduced. He was sentenced to dishonorable diacharge, torteiture ot 
all pay and allowances due or to beoome due, and to confinement at hard 
labor tor two years. The reviewing authority approTed the sentence, 
designated the Atlantic Branch, United States Disciplinary Barraeka, 
Qovernors Island, New York, as the place ot confinement, and Yi thheld 
the execution ot the sentence pursuant to Article ot War~. 

~. The Board of Review 18 of opinion that there is no question aa 
to the legal sufficiency of the record to support the tindinga ot guilty 
ot Charge I and the Specit1cation thereunder, and a sentence ot die
honorable discharge, total to:rfeiture1, and confinement at hard labor 
tor one and one-halt years, the maximum punishment permiaaible upon con
viction et the ottenae ot desertion alle8ed• :The only question presented 
b7 the record is whether or not the allmisaion ot incompetent and damaging 
evidence tor the prosecution under Charge II and Specification l there
under was so serious an error as to require the disapproval of the findings 
ot guilty of Charge II and Specification l theretmder, and the d118pprol&l 
of so much ot the sentence as rests upon these findings, namely, tive 
month•• ror the reasons set forth below, tha Board ot Review 1s ot opin.ioa 
that this question should be determined in the negative and that the record 
1a legally sufficient to aupport th• sentence. 

,. A.ocuaed was tried at J'ort Douglas, Utah, tor the larceny ot a 
!'Ord oar, the property ot Priftte BUrgwill, at Fort Sill, Oklahcma, as 
allege4 in Specification lot Charge II, and the evidence in proot ot the 
oommiaaion ot thia offense was introduoed by means ot deposit1ona. so 
tar as neoeaaary tor the purpose of thia inquiry the n14enoe may l>e 
aummarised aa tollowa1 

Private Willie.a 'f• .Tohnaon, Battery .l, '17th J'ield .A.Hillery, :rort 
Sill, Oklahoma, teetitied tha~ he sold the ear to Private BUrgwin on or 
about October 1, 1933, tor an agreed price ot ll,?e.oo, ot which he had 
aotuall7 received tiea.50 (Rz. :5) • 

.... 
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Private Monnie A. Dixon, Battery B, 77th Field Artillery, Fort Sill, 
Oklahmn.a, testified that on or about Sept8lllber 10, 1934, ~e had·custody 
or the Ford car intrusted to him by PriTata Burgwin who was then 1n jail 
at Lawton. Burgwin had told him to let no one drive the car but himself 
(Dixon). On this morning accused told the witness that Burgwin had told 
hill (accused) to take the car to Lawton ao that it could be used to secure 
bail tor BUrgwin. Dixon gave the keys of the car to aecused who drove 
the car away and Dixon had never seen it since. Burgwin had let accused 
drive the car a raw times before, and two or thrH days before had 
mentioned using the car as aecurity tor bail. The car was 1n fairly good 
condition (Ex.&). 

Private Walter D. Burgwin, Headquarters Battery, 77th Field Artillery, 
testified that on or about September 10, 1934, he was in Jail at Lawton, 
OklahOJDa. He then owned the Ford car which during the period of september 
l to 11, 19M, was in the custody of Private Dixon. He had instructed 
Private Dixon that no one ahould dl'in the car but Dixon. Burgwin had 
givan no instructions to accused to bring the car to Lawton· to be used aa 
security tor bail, and accuaed did not bring the car to Lawton. He had 
last seen his oar on Augusts, 1934 (lb:. 7). 

There we.a included in the evidence presented by the defense the 
deposition of Private Sloan Garvey, Battery B, 77th Field Artillery, 
Fort Sill, in which ~ppeai" the following questions and answer•: 

•8th interrogato?'71 What was Private BUrgwin's reputation 
as to honesty and reliability? 

.Answer: 
• 

It was 
• 

good. 
• * 

10th interrogatory, What was Private Dixon's reputation as 
to honesty and reliability? 

.Answers It was good." (El:. 13.) 

It may be assumed that the purpose ot these two questions was to obtain 
evidence indicating that the reputation as to honesty and reliability ot 
each of these two witnesses for the prosecution was other than good. It 
was obYiousl7 an attempt to diminish their credibility, that ia, an attempt 
to impeaeh the, but we.a quite unsucce11Stul, and it is clear that the 
reputation of either ot theae witnassea tor •honesty and reliability4t, or 
tor Teracit7, was in no manner impeached thereby. 



(L.O) 

The accuaed did not testity and in the evidence tor the detenae there 
was no oontradiotion or the eTidenoe tor the prosecution recited above. 

After the defense hacl. rested i te case the prosecution ottered in 
rebuttal the deposition of Captain .Id.ward B. Roberts, lat Field Artille17, 
Fort Sill, and it wae received in evidence. In this deposition appear 
the tolloWing question and answers 

118th interrogatorys What 1a your opinion of the honesty and 
reliability- of Private BUrgwin? 

.ln1wer1 I consider him tQ be honest and reliable. 
I have known him over two years and base 
my opinion on the quality of his service.• (Ex. l~.) 

Thia testimony that Private Burgirin was considered "honest e.nd reliable• 
ia, in substance, that he wae considered truthful and that his statement• 
could be relied upon. Had he been properly impeached and his reputation 
for veracity put in issue it would have been competent tor the proHcution 
to have· introduced evidence of his general reputation tor truth and veracity. 
I~ is well eettled by many decisions of the courts and opinions or The Judge 
Advocate General that testimony aa to the good reputation of a witneae tor 
truth and veracity may not be introduced to bolster his testimol17 when hia 
reputation tor Ten.city he.a not been impeached, even though his testimony 
he.a been contradioted. J.a stated in Cl4 2029,o, ~. the matter waa 
elaboratel7 discussed in CM 201997, Mellon, and what was there ae.id by the 
Board need not be repeated. Beside the Mellon caae, other opinions and 
dlciaioDJS t. the same effect are CH 1~259, Sheffield; CM 19~6871 Stansbury; 
CM 19856!5, Sosebee; CM 201710, Reynalda, CM 202250, de Ramoa; CM 002940, 
~; Louievtlie and Nashville Railroad co. v. McCliah, ll5 Fed. 268; 
~T. United states, 3 Fed. (2d) Io,; Harrie v. United statea, 16 Fed. (2d)
Io7T and Bolling v. Unitad States, 18 Fed. (2d) 863. It thus appears that 
the testimony of Captain Roberts recited above wae incompetent not only . 
because it waa an expression of his personal opinion ot the character of the 
wt tnesa Burgwin instead ot evidence of general reputation, but aleo, and 
principally, because under the rule just stated it waa not admissible in 
either form. 1!le admisaion of thia testimony was error, even in the absence 
ot objection by the detenae, and 1n confonnity with the precedents mentioned 
would require the disapproval ot the findings ot guilty ot Charge II and 
Specitication 1 thereunder it conaidered prejudicial to the aubatantial 
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rights ot the accused. It is to be noted, however, that the instant case 
is distinguished trom the others in the line ot precedents in that there 
was no occasion to weigh the testimony or BUrgwin against that or accused 
or other witnesses for the defense. BU.rgwin•s testimony was not contra
dicted by the deten-ae, but on the other hand we.a corroborated in part at 
least by that or- Dixon. Th• instant case is further distinguished tram 
the precedents in the tact that incompetent testimony that the reputation 
ot both Burgwin and Dixon tor "honesty and reliability" ns good had been 
deliberately introduced in evidence by the defense in the 4eposition ot 
Private Ganey betore similar matter waa introduced in rebuttal by the 
prosecution in the deposition or Captain Roberta. 

In the case or Bollitf v. United States, cited above, th• court, 
while recognising this we settled rule ot evidence, held that under the 
circumstances ot that ca,e the error, it error it ns, na not nece1aarily 
reversible error. bd 1n CM 2022:50, de Ramos, cited above, the Board of 
Review, with the concurrence ot The J\ldge Advocate General, held that 
the rule was applicable to that case unleaa the guilt ot the accused was 
so clearly established that the error 1n admitting such incanpetent 
teatilnony as to the reputation ot the prosecuting witness could not have 
attected the tindinga or the court. 

s. In view or the toregoing, the Board or Review is or op1Jl1on 
that the admiasion or the test11110ny or Captain Roberts was error, but 
that under the particular circumstances ot the case this error did not 
injuriously attect the auba~tial rights of the accused, am 1a turther 
ot opinion that the record is legally autticient to support the sentence. 





(4.'.3) 
UR DEFAMMEm' 

In "the ottice ot The Judge ldTocate General 
Washington, D.C• 

• 

Board ot :anin 
CM 203lll APR 15 1935 

UNITXD S '.r A T E S ) Sl!l'lOND CORPS ARlU. 
) 
) Trial by G.C.M., convened at 
) Mitchel Field, New Yorlc, 

PriTate m:nwm Jt. ~ ) March l, 1936. Dishonorable 
(C?070ll), ~th ObaerTation 
Squadron, J.ir Corpa. 

) 
) 

dillcharge and confinement tor 
au (~) montha. DiaciplinarJ' 

) Barrack•• 

BOLDING by the BO.A.RD OJ' REVIEW 
HALL, ICING and SlilTH, I..M., Judge Advocatee. 

1. '1'he record ot trial ot the soldier named abare baa been e:mmin.ed 
b7 'the Board ot ReTiew. 

8. .&.ccuaed waa tried on a single charge and apecitioation, alleging 
in the usual tom laroeD.)" at W. tohel Field, Bew York, on or about December 
3, 1934, ot one reTolnr, nlue about $35, property ot J'irat Lieutenant 
Demas T. Craw, Air Corpe, in Tiolation ot the 93d Article or war. .&.c-
euaed pleaded not gu1lt7 to and was found gu1lt7 ot the spec1Ucat1on and 
charge. He •• sentenced. to diahonorable d1aob&rge, torteiture ot all 
:pay and all0ftllce1, and confinement at hard labor tor one Y'Ml'• Th• re
Vienna authority approved the sentence, reduced the confinement to atx 
month•, designated the Atlantic Branch, UJLUed Ste.tee DiaoiplinarJ' Barrack•, 
!'ort 1ay, Bew York, aa the place ot continement, and withheld the sentence 
under .&.rtiole ot War q. 

i. All the elanenta ot the ottenae are clee.rly and satistactorily 
proTed except that ot time. Nowhere 1n. the record is there eny definite 
evidence ot the time that the pistol •• stolen. The best eTidence on 
thia point which the record attorda is the tallowing in the ·testimoD.)" ot 
Lieutenant craw, the owner ot the pistol (R. lO)z 

·~ Did that gun eTer leaTe your poaaesaion; has it left 
your posaeasion recentl7' 

.A. Tei, a1:r.• 
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The witneaa went on to say that he kept the pistol 1n a toot locker 
in the trunk roan in the baeement ot his quartere. The record fUrther 
ahowe tha:t accused, who waa a etriJcer a'\ Lieutenant C:re.••s qus.rtera, aold 
the pistol to Private Jeruaik, 'll'b.o in turn eold it to a oivilie.n. policeman, 
Sm1th. The only other mention ot a date or time 1n the entire record 1a 
1n the testimony ot Policeman Sm.1th, ae tollowe (R. 21)1 

•Q. Where wae the tirat Ume that 7ou saw thia gun? 
.l The fire"t time that I saw this gun •• on TUeeda7 

:morning, J'ebruary 5th, I believe it wu." 

The charge sheet 1• dated and the accueer a1r0re to it on J'ebrual'J' 8, 
1935. It further states that accu.aed wae contined l!"ebl'\l8.ry 7, 1935. Th• 
trial took place March 1, 1935. 

,. SO tar as the Board of Review has been able to tind, neither the 
Board nor The Judge Advocate General haa ever pasaed upon the question 
whether the absence of proof ot the time ot the offense conaU tutea an 
omission fatal to the validity of the conviction. SUch opinions of The 
Judge Advocate General ae deal 11'1 th the time element are abstracted 1n 
Dig. Opa. 1.A.G, 1912, PP• '85, '8G; but none eeema helpful in solving the 
present probl•• However, toot note 2 on pqe '85 reada •• tollon1 

•As to the latitude allowable 1n the allegation ot 
time 1n military pleading•, eompare l Op. l.:Uy. O.n. 29~, 
29&.• 

In the opinion cited, Attorney General Wirt, following several old writer• 
ot military law, held that no ratal variance exist• it the evidence ahowa 
the offense to have been committed on an7 day during the same month aa the 
day alleged in the apecificaUon, or on any day during the preceding or 
following month. However, neither that opinion nor the well-known present 
practice ot disregarding a alight variance between the date alleged and 
that proved is here relevant, because in the preaent caae no e&te whatever 
was definitely proved. 

The toot note trom which quotation haa Just been made cont1nuea1 

"In the ciTil practice, •nothing ia better aettled than 
thd proof ot guilt is not confined to the day mentioned in 
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the indictment. It ma:, extend back to an:, period previoua 
to the tillding ot the bill and withill the statutory limit 
tor pro19cut1ng the ottenae•, KcBryde T. state, 34 ca., 203. • 

'ftle general rule stated in the above quotation 1a exemplitied or 
laid down ill a great JDaD7 cases. In. the majority of them a nriance 1a 
held illlnaterial because the date proved ia w1 th ill the limits mentioned, 
and the general rule 1a enunciated u ill the McBrJde caae. COllina T. 

United Statee, 77 Tex. Cr. 158, 1'8 s.w. 345; commonweal-th v. 'gJop
us Pa. 2§6, 4ll itl. 7'1, 82 a. st. R. 803J 31 Corpus Juria ~ J " 
RU.ling caae Law 180. The nearest cases on the tacts to the present are 
Givens T. state, 105 ea. 843, 32 s.E. 341, and Meredith T. Commonwealth, 
l92 K:,. 377, 233 s.w. '/93. In the tom.er, the presentment •• tound in 
September, 1897, and the trial held in October, 1898. 'fhe evidence 
showed that the otten.ee was comnitted tton the night of 9th .luguat•, 
without stating any- year. '.rh• supreme court ot Georgia, without writing 
an opinion, reTerH4 the eonvicUon.. In the Meredith case, an illdiotmed 
tor ael.11.Jr.g liquor in dry territory was tound on. November 1'1, 1920. Th• 
only evidence of the date of the ottense was that 1t occurred •in the 
tall ot 1919•. 1!1• defense objected that the nrdict •• not auatained 
by- the evidence. 'fhe eourt held the objeoUon well taken and aa14 th.at 
the ottenae was a miad•ean.ora that therefore the prosecution. must ab.ow 
that 1t occurred w1thin twelTe month• betore the indiotmat; that the 
"fal.l• compriaea September, October and N<>Tem.ber; and that the ottense 
Jlight have been camnitted betore November 17, 1919. 

D. 'l'he period ot limitation tor th• ottenae charged 1n the preHnt 
oaae 1• three 7eara (A.I'. 39, 9~). I• it autficientl7 shown that the 
ottense occurred n thin that period? J..a haa been stated, the owner 
ot the pistol testified (R. 10)1 ' 

·~ Did that gun ner lee.Te your po11esaion.J ha• it left 
your poaaeaaion recentlJ? 

i YH, air.• 

It M7 be objeote4 that the trial juqe a4TI>cate put two queaUon.a 
to the witn••• and it cannot 'be said to 'lhioh hia ananr related. 'ftle 
Board does not regard that objeoUon •• aoun4. Sither the &U1fer n.a 
intended b7 the w1tneH to be reapousiff to both queationa or to 1iihat 
last pu11, Dl either Tiew, U 1a ahown that the pistol bad "Ncent17• 
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left LieuteDaI1'\ Craw•• poeHHion.. "RecentlJ1', ae eo UH4, certainl7 
means within three 7ear•• the perio4 of limitation, and that 1a all 
that 1• neoHN.rJ' to proTe. 'rhe Board therefore ooncludH that the 
evidence, though tar from aa definite•• might be deairad, eutficientl7 
proyee that the ottenae occurred w1 thin the period ot lilllitation. 

a. I.a ha• been stated, the rule laid down 1n the c1Til eourts 
also requirH that the evidence show that the offense occurred prior to 
the finding of the indictment, preaen.tment, or information. In a number 
of oa,ee, conTictiona haTe been set aside because the evidence eh.owed 
the CC1111Di11ion of the offense after the finding of the 1n41ctment or 
in.tormation, llinhinnett T. st.ate, 105 aa. 141, 32 s.E. 19; Lewis Te 
s-tate, 187 Ind. 403, 119 N.J:7°7'io1 st. J'oaeph T. Dienger, 16! .Mo. 95, 
es s.w. 823; Moore T. state, 48 Tex. er. 39,, ea s.w. 228J Wolf T. state, 
"9 'l'ez. Cr. ~ S.lr. 11,:s; Graso To State, 69 Tex. Or. 633,J.:S:S S.lr. 
209• DOH the ertdence in thepresent ~adiaty that part ot the rule 
genere.117 l.&14 down which requiree proof ot conmiaaion of the offense on 
a date before the finding of the indictmenU 'rha present case differ• 
trca thoee ju1t cited in that in them a date of offense after the finding 
ot the in41dment was definitel7 proftd, while here no definite c1ate na 
prOTH• Th• worcl •reoentl7•, ocCNrring 1n the teatim.ony- in thia case, 
4oe, not per!! exclude the poaaib1l1t7 of the offense having taken place 
atter t~ date of execution of the charge sheet. The testimoD.7 of Police
man Sm1th, alread)- quobd, ante, thil holding, pare.graph :5, 1a more helpful 
'With reapeot to thi• point.--:i'ibas been atated, accused aold the pistol 
to PriTate J'eruaik, Who 1n turn sold 1" to Smith. Smith testified (R. 21) 
that the tirat tiae that he aaw this pistol was on T11eada7 morning, 
!'ebruU7 l5th. It ma7 perhapa be argued that the w1 tnea1 ma7 ban Hen the 
pistol on eome occasion before h• bought 1 t from J'erv.aik; but thia hypothel11 
1a at T&riance w1 th the context and whole current of Smith's hat1mon7, an4 
10 improbable aa to be fancitul; and the Board therefore reject, it. It 
11 also true that the w1 tne11 mentions no 7ear, but he na teat11")'1na 
Maroh l, and the in.terence that he waa speaking or the prertous month 1e ,o 
1trong aa to be well•nigh 1rrea11tible. Thia inference 1a greatl7 
,trengthene4 b7 the tact that J'ebru.ary 5, 1g3r5, wa, a TUea4ay. The pbtol 
n1 stolen before PolictlDBJl Smith saw U, He saw it on February l5, l93l5e 
If it was atolen before that date, it wa1 stolen before the date of ue
ouUoa of the charge shHt, ltlich waa !'eb:rual"Y' e, 1933, end the :Nl.e 11 

.... 
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aatiatiecl. It the 1ri tneaa waa not apeaking ot J'ebruary 5, 1935, he miat 
han been apee.king ot J'ebruary 5 1n eom earlier 7ear, lhich would alto 
place the laroeny betore the ueoution ot the oharge eheet. 

'I. The BOard of BeTiew therefore ooneludea that the reoorcl OOD
taina eYidence fl'<II which the ooun might properly- tind that the ottenae 
occurred w1 thin the period ot limitat1on1 and betore the date ot uecuUon 
ot the charge aheet, and that the rule laid down b7 the authoritiH ill 
thia respect 11 aat1atie4. HoweTer, the Board does not wieh to lte under
stood aa approYing or condoning the failure ot the trial judos• &dYocate 
in the preaent case w pron more detinUel.7 the date ot the ottenae. On 
the contrary, ao tar aa appear• traa the record and aocanpan71.Dg pa:p.,n, 
he we.a highl7 blaeworth7. 

e. ror the reaae>na indicated, the Board ot ReTiew hole!•· the record 
ot trial in th1a e&H legall7 attioient to auppori the t1Jl41nga an4 
1entence. · 
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WAR DEPAR'I!m'l' 
In the ottice ot '!be Judge J.dTocate General 

Waahington., D.c. 

JUN 12 1935 

U N' I T B D STATES ) HA.WAIIAN DlCPAR'l'M!m'l' 
) 

Te ) Trial by G.C.M., convened at 

rir•t Lieutenant LEWIS JI. 
GOULD (0-1'190a), Medical 

) 
) 
) 

:rort Shatter, T. H., l.ts.rch e, 
7 1 e, and ll• 1935. Dimaieaal 
and continemeni tor three (3) 

Adminietrat1Te Corp•• ) 7ea.re, 

Cl'INION" ot the BOARD 01!' REVIEW 
TUBNBULL, KING and SMITH, L.M., Judge A.dvocatea. 

l. 'l'h• record ot trial in the case ot the ott icer named above haa 
been examined b7 the Board ot Review; and the Board submits this, it• 
opinion, to The Ju~• .Advocate General. 

2. Accused aa tried March e, 7, a, and 11, 193~, at Fort Shatter. 
T. H., upon charges• apec1tications, and pleas, which may be ab•tractecl 
aa below, 

CRARGI I, Violation of the ;eth Article ot war. 
Plea, guil"t7. 

Specitication ls Drunk and disorderl7 at Honolulu, T. H., 
.Tanuar:, 11, l93CS. Plea, not guilt7. 

SpeciticaUon 21 Borrowing 1300 trom an enlisted man, 
Technical sergeant Hopper, at Tripler General Hospital, 
Honolulu, '1'. H., October ll, 1934. Plea, gu.ilt7. 

CRARGI II: Violation or the &9th Article or War. 
Plea, guilt7. 

Specification: Breach or arrest at Tripler General Hospital, 
January 14, 19315. Plea, guiltf• 
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CHARGE III: Violation or the 93d Article ot War. Plea, not guilty-. 

Specitication ls Bnbezzlement or $1016.03, prop~rty ot the 
Poat Exchange, Tripler General Hospital, between December 
24:, 1g3', and January 14, 11135. Plea, not guilty-. 

Specitication 2: l!mbazzlement or t5&15, property or the Pod 
Exchange, Tripler General Hospital, .Tanuary 14, 19315. 

Plea, not guilty. 

Specification ~: l!mbezzlement or tJ.75, property ot Printe 
DUtty, at Tripler General Hospital, between J'U.ly EO, 193', 
and January 215, 193:5. Plea, not guilty. 

J.DDITIONAL CRARGlh Violation or the &9th Article of war. 
Plea, not guilty. 

Specifications Breaeh of arrest at Tripler General Hospital, 
:rebru.&17 14, 19815. Plea, not guilt7• 

• lOcuaed n.a tound gullty ot all speciticationa and charges. No 
evidence of preYioua convie tiona n.a introducecl. He wa.a aentence4 to 
diamiaaal, fortei ture of all pay and allowances due or to become due, an4 
confinement at hard labor tor three years. 'l'he connning author1t7 ap
proYed the aentence and forwarded the record tor the action ot the 
President under the 48th Article of War. 

e. 'l.'he eTidence 1'1 th respect to Specitlcation 1, Cbarge I (4ruu 
and diaorderl7) a the Specitication, Charge II (breach of e.rre11 OD 1anuary 
1,)a and Speciticatiens 1 and 2, Charge llI (cbez:alemeni of post exohanp 
~da), 1a ao connected that it lllllJ' beat be stated together. The ertdence 
tor the prosecution in chief 1'1 th respect to thou speciticationa lllll7 be 
aUBDarised ill u.rrat1Te to:m, w1 th the addition ot certain ffidenoe auppllel 
b7 the acauaed and other witnesses tor the detenae, aa tollowas 

Oil and tor aome time prertous to th• d&tea mentioned in the speciti• 
eationa to the original ohargea, accused, in addition to other tutiea, 
waa Poat Exchange Otticer and Cc:mnanding Officer or the Detachment of the 
!i.dlcal Department at Tripler General Hospital, Honolulu, T. H. (~one•, 
R. 138,109). It turther appear• by inference, 'though it 1a not expre~7 
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1w.te4• '11at ottiee l:loun tor amlniltn.UTe Jeno1mel &11 tha11 h0111>Ual 
en4e4 a11 ltOO J..• (ZUTer, R, H) • 

Oil J'ricla7, .ru.uaey u, 19~s.. 111'111 Lieuteunt Paul ... ZUTCU", KK1oal. 
.ldaiD.iatratiT• Corpe, 1tat1one4 at 'l'r1.»ler Oenenl Boapiial• •• aiek 
ill quarlera la Honolul•• About 1130 p.a. that cle.7 accued, 1Jl ultom 
an4 oa h1a ft7 from the hoapital, calle4 d Lieuten&at .zuwr•a qmriel'II 
to bring that otticer hla maU (ZUver, R. azs.e&,78,TS). 11hU• there 
accuaed had tour 4riDkl ot iatonoaUng liquor (aoeuae4, R• 009,11.t). 
Uhr Nmainbg there abo•11 u hour, aoouaed wot to the apart;11ent ot 
KiH :IU.Uice Lulbert, where h• arriTed betnen 'three u.4 tour (111•• I.men, 
R. ,a,7t; lfao.I.NA, R. UIJ aoeu.a.a, R. 110). Miu Luiben an.4 aoouat4 
11nd ill different WLita ot a group ot bucalow apartment, openillg oa a 
OCllllnOl1 eoun (Heal, R. ,ts zunr, :a. a>o). Acouecl end J11a1 Laaberi 
were ~e4 w be an1e4 11heD. he ahoult obtaiJL a 41TONe tl"Oll h11 wit•, 
tram 11hcm he hat beu 1epara11e4 the :,ear, (Mias Lemben, R. ,a,ea,u; 
aoeuae4, ll. 294.,S8l). lhU• at )1111 Laaben•a apartment aecuae4 had no 
more 4rinka (aoouae4, R. $10). IJL coannaUoa with NTen.l penona the:re 
present, acouaecl atate4 that he could h.Jpnotiu a ohlokn, but the othera 
4enie4 U (Miaa llugel, R. Ha Jll.cLean, a. ll2J aooue4, R. 311). 

Acouae4 went to hie apartment, ab.ange4 to ein.liu cletua, an.4 
droTe to a ehioken tam where he bought a liTe chioken, with which he 
retumecl te Jliu Lambert•• apanmn.11, where he lqpDOt1ze4 the ehickn 
(W.H Lamberl, B. e&,ffJ KiH 10.ugel, ll. 96,9fJ llaeLean, R. lUIJ acouae4• 
R. au,na). 11hil• there h• ha4 Nnral more drink• ot sootoh 11h1ek7 
(MiH Kluegel, B. 98; llloLeu, R. 111) • B7 the time acouae4 left Jl1H 
Lamben•• apartment, h• n.a aomewhat Wl4er the intluence ot liquel' (J111a 
Jrl.uegel, ll. 98,lo&,106J MloLeu, R.11,). He then called a aeoond tiM 
en Lieutcu.11 ZUTer, W1th whca he ettere4 w bet on hil abUU:, w 
hJl)utiae the ehiokaa but Lieutenant ZuTer HquHte4 acc111e4 to take the 
chicken out ot hie houae (ZUver, R. 171 aeouaed, R. 312,SlS) • .A.oouae4 
thereupon went to '\,he Palm Tree 1ml, where he atare4. ten or fiftHll 
lllinutu and had one or two drinks ot scotch whilk:, (aooued, R. MS). 

Nut, accuae4 nnt w the W'1ldk1 Tanrn, where he arr1Te4 'bebeen 
7130 ud 8100 (Takahara, R. 12; accuaed, R. 31S). Be took a aeat upon 
a atool end plaoe4 the chicken, llhich on thia and preTioua occuiona he 
eallecl •oeoar", on the eounhr ill tront of hia, lib.ere 1 t n.lke4 up ad 
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don. and flapped i ta wing•• He announced that he na Lieutenant Gould 
ot the Meclioal Corpe. Miee ltthel Omnpbell, e1 tting two a~oola awa:r, 
requested accused to ta.lee the chicken off the counter, which he retu.•4 
to do, 887ing that it na a trained chicken, that he had U hypnot1se4, 
and that it would not hurt aJJ.7 one. Mias Campbell thereupon compla1ne4 
to the DBnager, 1l'ho aaked accused to rcoTe the chicken t:rom the ooun.te:r. 
J.ccuHd then plaeecl the ohioken upon a atool beside hia (T&k&hara, R. 
11-14; Miaa Campbell, R. 2&-28J Geraeiaoa, R. 28-311 aocueed, R. 314). 
Later HCUH4 apoloSiZN to Mias Campbell for the 8JIJ10J8.DC8 taU8e4 hV 
b7 the chicken (M1H Campbell, R• 271 lliH Leabert, R• 81J aoouae41 R. 31&). 
J.ocu..4 telephoned to Miaa Lambert froJll the tavern to come and meet hia 
then. Upon her arrival she asked him to l•ve Yith her, which he cleel1n8' 
to eo, notw111hatand1ns repeated pleading by her. She then left alone 
(M1H Campbell, R. 2'1J Mias Lambert, R. 80881; &COUHI; R. 314,327,328). 
lhile at the tan:m acouaed had three more drinka of whiaky (Takahara, 
R. 12,1,, accused, R. 3115). In paying tor his drinks acouaed diapla7e4 
a large wa4 of mone7, Cr\llllplecl u,, which he drew from hia pocket, and 
spoke ot bu:,ing the "8.Tern and letting O.oar walk on the counter all he 
pleased ('?ak:ebara, a. 15,le; W.N Oam,pbell, R. 2',~, aocuae4, B. 311). 
The proprietor, Qe:n.eimos (R. 31), the waiter, '!'ak:ahara (R. 18,18), and 
Jl1aa Cempbell (R• !:5) all teatitie4 tbd aeouaed was not drunk; b'llt 
Oeraoilloa and Miaa Campbell both atatecl that he waa alightl7 under the 
intluauoe ot liquor (R. 20, 27, 30) • .&.ooued hi.maelt 4et:ln1tel7 aaiUecl 
that he •• d1'Uk (R• 318). Oeraoimoa directed that no lll,ON drinks lte 
Hne4 to aocuae4, but maintained on the stand that he 414 this 1• th• 
hope that he might thereby illduoe aocueed 'to take his chicken an7 n.the1' 
than bNauae aoouaed •s 4l'Ullk (ll. 50,34). J.ocuaed wa• at the taTem a 
little onr halt an hour (Takahan, R. 13). '?WO youna •• ouae inM the 
taTff'll, aeate4 ihauelTH nat 1o accused, and engaged hill in oonTH'A.tioa, 
and ib.e tbrN lett qether (TabbAra, n. 1',22; aer1101.Jao11, R. s1,~.~D). 

In another apartment in the same oourt w1th acouaecl and Klas Lmn'Nri 
l1Te4 xenneth P. BUshl.7-, radio:man tirat olaH, United stat.. ?faT7, an4 
hie wife (BU8hl.J, R. 34; Mr•• Buahl;r, R. ,a). .&.bout 8130 p.m., .TaJ:I.U&lT 
ll, While ill their apartment, 'they heard a diaturbanoe 1n th• a4jaeat 
apartment •t JliH Lmabert. '.l'h•:r heard a crash like tu.rni ture beina 
onnu:rnecl u4 ln4 •le Toiees. One voioe said, "DOJl•t 4o 11ha11• I aa 
t17in& w help JVll•• '.l'Wo or three minutes later tw JDU, ueaaed ta 
oiT111u oloth••, whoa• taoes the witneaaes were unable to reoepiae • 

.... 
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beoauao ot the darkneH, hurriedly left the apartment ,rhere 'the d1.
turbanoe had occurred and the court 1n the direction ot the beach. .1. 
few m1nutes later accused emerged trom the apartment Gd took the IIUl9 
courae. .&.bout fifteen. minutes later Mra. Buahl.7, intending to oall 
upon a neighltor, turned on her porch light and left her apartment. 
J'U.at outside her door ahe Jll9t aoauaed mo accosted her, saying, -Will 
you help me Helen!• Ura. Buahly called her buabud and left. Aceuae4•a 
clothes ,rere dharran.ged. He •s swaying and bloody-. He had a cut 
oTer his right e79 and a wound on hia n.eclt (BU.ably, R. 36-38; Mr•• BUahl.7, 
R. 41514&). Accused•• drunk (:suahly, R • .tO; Mrs. BUahly, R. 46). Buahl7 
tried to get acouaed to go with him in hh (Buahly•a) automobile to the 
»nergeno7 Hospital or to a ciTilian doctor, but accused reaiated, and 
in.dated on telJctng about matters ot no inhreat, auoh aa the length of 
hia aer'Yice in the J.rsq, that lle had a brother in the Ne.TT, eto. Buahly 
rene,red hia ettort, but With the 11m11e reault. He finally managed to get 
aocuaed to the 4oor ot hia (accuee4•a) apartment, took acauaecl•a ke7a, 
opened the door tor hill and switched on the light. .A.ccueed entered, took 
a large roll ot money from hia coat pocket and thre,r U on the dresaer. 
same tena and twentiea dropped to the floor. BU.ably told aooua.a. to pu't 
the 1110ne7 into the dreaaer drawer and pull the ahadea dou, which accused 
414 • .A.ocuae4 said tha't there waa a thouaen.d dollars in the roll, but 414 
not at thi• time mct1011 that any- money 1l'U missi.Dg. Accused mentioned 
that Jib• Lember't ba4 gone to the Kenlo nm tor dinnu. bowing tha't 
Miss Lambert was a triend of accused, BUshly and his wit• droTe to that 
iu, tound W.as Lambert ana wld her the circwutancea (Buahl1, R. 38 et 
aeq.). , -

While BUshlT and his wife nre absent on that errand, .A.nation 
Machinist's Mate J'irat Claaa Thanas M. Neal, Naffl .&.Tiation Pilot, and 
hia wite, who alao liTecl in the same court, returned 1n their automobile 
abou't g P••• and aa,r accused, 11'1th blood on his hands, taoe, and olothea, 
in the court talking to another occupant ot 1t. In answer to Neal•• 
inquiey, accused aid that he had met at the Waikiki Tanrn two young 
men who reprHentecl themaelna to be na't'al ortioera, that he (acouaed) had 
invited thma to Mies Lamberl'a apartment to haTe a drink, tbat there 'they 
got in-to· an argumant and one ot th• hit him onr the head w1th a olook 
and reliend him ot a large emount of govei·munt tunda. .A.t one ·um.e he 
nid that he had ~•n robbed ot" aevo or eight hundred dollars, and at 
other time• ot a thousand dollars. He seemed more worried about 'that 
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than about hia illjuriea. He H•ed in a daze and kept up a continual 
chatter about it. Atter much talk, Neal and the other neighbor ti:na.117 
persuaded accua.d to go with Neal to the Q,uHn'• Hospital, Jmergeno7 
Unit. Accused ottered some alight resistance to beillg put upon the 
operating table, but allowed hia wound.a to be dressed. He continued 
saying the aame things on the way to the hospital and while there. 
H1• spHch n.a incoherent, Hia conduct n.a Terr good. Neal teatitie4 
that aocuaed might have had something to drink, but would not •••r 
that he was drunk. About tiTe minutes after the arrival ot Neal and 
accused at the hospital, Mias Lambert and other friends ot acouaed 
arriTed, and Neal lett (BUshly, R. 39; Neal, R. 49-M) • 

W.H Lambert and her friend, Miaa Kluegel, having been tound by Buah.17 
at the Kenlo Dm, went to the tarmer•a apartment and thence to the hospital 
and brought accuaM back. Mias !luegel, · who had had nureing experience, 
aaid that accu.aed appeared to be •1u the HCOndary stage ot shock• rather 
than under the influence ot liquor. At the hospital and on the way back 
he made the same statement about having been robbed that he had previously 
made to Neal, and wanted to go to look tor the robbera (W.aa Lambe~, R. 8&, 
90; Miaa Kluegel, R. 98-101,105,10&). 

M1aa Lambert•• 
' 
apartment, as viewed b7 Jira. BUBhly juat after accuaed•a 

appeal to her tor help and by others a little later, was in a atate ot gred 
disorder. '11>.• rug was soaked w1 th blood. There were blood spots on th• 
floor and walla. The electric clock, which had run perfectly up to the 
time ot the attair, had apparently atoppe4 at 8120. It waa on the floor, 
stained with blood and a tlenge •• bent eo ttiat it would not stand upright. 
Broken ch1m., ciganU• butte, and aahea were on the floor. Except tor two 
piecea, the broken. fragments ot an ash tray were 1n the other end ot the 
room trom which the tray •• usually kept (lira. BuahlJ, R. 47; Mi.H Lambert, 
R. 89-00,9S,9-lJ W.aa Kl11egel, R. 10:5) • 

When. accused returned to hia apartment, he, uaiated by c~era present, 
searched. tor the money suppoaed to be m1aaing. J.. wallet na found 1n 
accused'• coat, which contained. tl,88. Accu.sed aaid that thia na hia own 
money and not that which he had lost. At a later period, Neal na lett 
alone with accused in hie apartment while hia other trienda nnt to aummon 
a ph7aician. While accused was pacing up and down, epparentl7 agitated 
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about hie loaa, Neal noticed a bulge in accuaed•a hip pocket and asked 
what it na. Accused emptied his pocke"t and two large rolls of money 
tell out upon the bed. Accused counted one of the rolls, made up 
wholly of ten dollar billa, while Neal watched, and there •• abc,it
t3:SO iJ1 111. The other roll was coq,osed mostly of tiTu and onea, and 
had in it by rough estimate t2ro. lhen accused finished counting, he 
aaid, "There it h. That's allot u•, or something like that. somewhat 
later, in Mia• Lambert'• apartment, not that ot accused, when Dr. Bell, 
the ciTilian physician who had been summoned, had tiniahed hie examination 
and treatment of acouaed, and when two detect1Tea ot the Honolulu police 
department nre preeent, accused reach~ into hia hip pocket and a large 
roll of bills, estimated at trom *'°° to t,lOOO, tell out upon the tloor. 
Dr. Bell and others picked up the money troa th• floor and returned it to 
aocuaed. .lccuaed Mid, "Let me aee it all m:r money 1a here•; and, 
apparentl7 satisfied that it a.1, a inanent or two later Hid, -ETeX'7thi:ng 
ii all right•. 

Aa the no aimilar incidents are placed by the witneaau in different 
apartment•, with ditterent peraoDs present, u the money 1a Hid to haTe 
tallen iJ1 one case oa the bed and in the other on the floor, and to have 
been counted on one occaaion and not on the other, and as other 4ew.U1 
differ, it 1eema probable that Neal was describing one oocaaion and Miaa 
Xluegel, MaoLetm, Dr. Bell, and Stagbar were deacribin& another aimU.ar 
incident Which occurred later. Whether 'Ule aeme money tell out ot ac
cused• a hip pocket on two different oecaaiona, or whe'Uler it wa.1 a different 
roll which tell out on t.b.h latter oooaaion doea not olearl7 appear. 

Bia trien4a nre a couple ot houra teying to get aceuaed to be4, but 
he inaist-4 that he wanted to go out to find the 11.eD. who had robbed hia. 
J'inally, •• haa \een stated, they aUDDDned Dr. Bell, a eiTilian 1>h7aiciu, 
'Whe arri'Hd about midnight. Dr. Bell testified that aecuHd had a wound 
on hi• taoe oTer the right 91'•• two wo\mu iJ1 the nHk, and that a bmoltle 
and finger nre 1wollcm and sore. The wounds were oauaed by a eharp 
iutrument, llhioh llis,it haTe been the tlange of the electric clook er a 
pieoe ot glaH• Nona of them waa aerioua. The injury to the hand might 
have l»aen cauaed by atriking a blow 111th the fiat. J.ceue4 •• agitate4, 
pacing roun&, and :making making too J11Uch diaturbanoe. Dr• Bell, attar 
first ae.ying that he would not pronounce accused drwllc, nor 19t perteotl7 
sober, admitted that h• had had too llllch to drink and iJ1 eTery claJ' 
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tenninology waa drunk. He ramoved th• 4resaing already on acouaed•a 
wounds, redreaaed them, and gave accused a lcypodermic injection of 
morphine to quid hilll. 

Lieutenant Zuver, Who arrived about llzOO o•clock, would not atate 
as a tact that accused was drunk, but aaid that he (the witneaa) considered 
him. ao. 

Accused told hia fr1enda the story already Ht out as to his meeting 
two men who called themaelvea naval ot:t'icera, going with thElll to Uiaa 
Lambert•s apartment to have a drink, and there being assaulted and robbed 
of a thousand dollars of official :tunda. He turther said to Lieutenant 
Zuver that rather than have the above tacts appear he proposed to state 
that going up some steps w1 th a glaaa in hia hand he had fallen and cut 
himself. He Hems to have told Dr. Bell nothing as to the cause of hia 
injuries. Just as Dr. Bell was about to leave, two detectives or the 
Honolulu police department arrived. Accused told them that he had hurt 
him.self by falling downstairs w1 th a glaaa in his hand and that their 
services were not needed. They lett, 8lld so reported to their auperiora. 
There are no interior ataira in these apartments (Bushly, R. 39; Neal, 
R. ee-eo; Zuver, R. e7-71,73-7e; Mias Lambert, R. 8&-89; Mias Kluegel, 
R. 1oa-1oe,10,; MacLean, R. 116-123; Bell, R. 256-265; stagbar, R. 260-263). 

Oil the next day, Saturday, J'anuary 12, accused remained in hia quarters 
or their vic1n1ty. He told Misses Lambert and Kluegel the same story aa 
before as to his having been robbed; but told Neal, "Everything•s all 
right", with respect to his money. He did not look •ell and in Dr. Bell•a 
opinion was not in condition to work (Neal, R. &O,el; Miaa Lambert, R. 90; 
Mias XlU96el, R. 108,107; Bell, Re 281) • 

.According to accused'• 01fll testimony (R. 328) 1 on Sunday, .ranuary 13, 
he went to the post exchange and pui into the sate all the money ill hia 
poasession, including $185 belonging to him.eelt. He counted all such 
money and found it $].Ole short. On Mon&iy, J"anuary 14., a few minqtea after 
S a.m., Colonel Harold 1f. J'onea, Medical Corps, ccmnanding Tripler General 
Hospital, summoned accused to the otrice ot the post exchange. By Colonel 
.ronea• direction accused opened the safe, to which he alone had.the combi• 
nation, and in accused's presence Colonel J'ones audited and counted the 
cash ot the exchange. Imnediatel.y thereafter Colonel Jones went to the 
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Bishop J'iret National Bank where the aecount ot the poat exchange •• 
kept and, w1 th the aaaiatanoe ot an ottioer ot the be.Dk, aaoeriaine4 Ua 
balance there. colonel .Tones began bf takin& the caah 'baluoe at the ccl 
ot t.he preTioua month, adding thereto all oaah aince l'eoeiTed and deduo'Una 
therebom all caah upen41turea ainoe mde. The &DIOWlt thua uoertai1Le4 
na the cash t•r wb.ioh acou.ae4 wu reaponaible d tha\ aaunt. colonel 
.Tonea tound •• tollowas 

Cash tor whieh aceuaed •• reaponaibl• 
Ca.ah HHte Oil hands 

In post exobange 
In bank 

Shortage 

'!'he oaah aaaeta Which Colonel .Tone• toun4 in t.he post exchange wre 
in ie~il aa tollowas 

Mieoellanec>ua1 
SilTH' 11&4.IM> 
In hand.a ot aten.ri 100.00 
savings bond 125.00 
Separate cuh itama ( .oe 

( 1.10 
c 1.,a 

currency: 
'l'Wenty dollar bUla 16().00 
'l'en dollar bUla sro.oo 
YiT• dollar billa 85.00 
<me dollar billa 4.00 

170.eo 
'l'Otal iil32.23 

Checka 

The aboTe count waa made by Colonel Jones, Captain Alexander an4 
aecuaed, working together, and all three agreed on the amounts eounte4 
(.Tones, R. l3&-l"4,l&l•l~51l67; Alexander, R. 1e2,l83). Colonel .Ton.. 
then told aoouaed that he was relieved aa poat exchaqe ottioer, that 
Captain JleD.llder would '\aka that duty, and directed aocuae4 to replace 
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the mone7 1n the ~•• saying that it waa still hie (aocueed•s) money 
and would remain in the sate under aeal until a board ot officers could 
examine U, and that he (aoouaed) wae still reaponaible tor it. Accused 
then apparently put all the money back in the aate, but Colonel .ronea 
and Captain Alexander were at one aide and their new or accuaed•e tor... 
arma waa scxnewhat obaoured by the door or the eare. J.ocueed then oloaed 
and locked the doora or the sate, and Colonel .Tones placed on them three 
seals on which he wrote his in1tiala (.Tones, R. 145-150,le2-l64; Alexander, 
R. 183-188,189,.191,192) • 

.&.ccuaed himself teetitied that he had opened the sate that mornina 
prior to the aboTe oount, and had taken tram. it IM:i 1n bllla which he put 
into hia pocket, tor uae in cashing cheeks, collection or bills, and 
malciDg ch8llge prior to the sailing or the transport the next da7; that, 
when hia oaah waa audited, he put thia monay with the reat to be counhd, 
and atter the count replaced it 1n hi• pocket (R. 330). Other than to 
auggaat that a recent bpoait at the bank had not been credited, which 
Colonel .J'onea later round not to be the taot, accused made no explanation 
or Juatitioation or the ahortag• (.ronea, R. 144,l~,1&7). Colonel .Tonea 
than directed that accused be placed in arrest Yithin Tripler General 
Hospital. captain Alexander, u a4Jutant or the hospital, drew up a 
letter to thi• ettect, Which Colonel .ronea aignecl and which captain 
Alexander at once delinred to accuaet, 1ilo read U in Captain .U.exander•• 
presence (.Tonea, It. lM,l&&; .Alexander, B. 18f5-l87). 

Notwi thate.ndi:ng the aboTe order, which aocuaed admita that he receiTK 
and underatood. (R. 331), h• at once got in-to hia automobile and droTe to 
the pier in ROILOlul11• tan ail.ea trom 'l'ripler General Roapital, at which 
u. s. Coaat Gia.rd ouUer Itaaoe. waa berthed, where he arriTed about 9 •••• 
Standing b7 the gaJlgW&)' on that THHl waa Pay Clerk .Archibald .r. UaoLean, 
tr. s. Coast Guar4, a friend or acoused and uncle ot his tianoH, Miu 
Lambert, who had been one ot those aaa1at1ng hilll on the nening ot 1&1l'U&l7 
11. J.t aocuae4 • • nqueat Macl.ean walked to hie car Yi th him. .&.ecuaed 
aaid, "lllo, I'm in an awtu.l. Jem, ay aeocnmta are abort about a thousand. 
dollan, and I'm thinking or running awa,9. .&.ccuaed told J.taeLeen that he 
n• iJl arre•t• HiB talk we.a incoherent and Je~. .&.ocused did not aak 
llaoLean tor a loan but the latter adrtaed aooueed to retllrn 'to hi• poet 
and wait a couple ot houn and aaid that he (MacI.Mn), u 110011. u he 
ooulcl OCIM aahoN, wcnal.4 ... it he could help hia. MaeLeu. ottered to 
'klce acOUH4 to a tinaD.ce ocape.ny in order to negotiate a loan. uter a 
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tn m1nutea oonTeraaUoia, aoouae4 JlllllP•d :tato hia car, aa14, •0004-),e, 
Mao, I'll aee 70u 1n • eou:ple or hour••, U4 dron off (MaoLeu, R. ll4-
11e,121,1~1 aooue4, :a. 532,331). 

Aoouae4 next droTe to MiN Lambert•• apartment. He entered. and 
awoke her troa alNP• Be aeemed to her to 'be terri'bl7 v.pHt, bu'\ wu 
ao'bff• B• khH4 1>.el, aa14, 'roood•b,e, ,..u rill nner ... ae ap.in•, 
u4 left 11me4iaiely. .Alter h1• departure, Jli.H Lambert toun4 oa. he 
1-e4 a roll et paper IIOUJ apparently lett there by hia, 11hich ahe ftl'1e4 
ner to Lieutenu.t ZuTer th&'\ athmooa without counting it (Mias LaJaben, 
B. 8l•8S•81•86•tl). Lintel18ll, zunr took the money to hi• own apartment 
'llher• 1:1.e oounted it ll:L th• preaence or hia wife and two other peraon•, 
u4 toa4 it to amount to ..21 in twent7, ten, and the dollars bill•• 
Lieuteaut zunr toot U to the Mil1tar7 Police Station in Honolulu ud 
hl"lle4 1t onr to Captain .Teuea, ecwrnand1J:l8 otticer ot the w.11tarr 
Pelioe Dekohlllen,. .Althoqh allit&l'J' and oiTUian police were present 
in KiH Laaber'\•a apartment ancl the aclJoinins apartment ot aocuaecl that 
attenooa, neither Mia• Lembert nor Lieutenan'\ zunr told th• ot the 
,o..euion. ot thia aone7. Min Lambert gan a• her re&IOZL tor the course 
which ah• took tha'\ Lieutenant Zuver wu a trien4 ot accuecl•a and the 
only IWl lib.cm ahe Jen•• well enough to call upo1i. Lieutenant zunr aai4 
that the aone7 belonged to the pod uehange at Tripler General Ho1pital, 
tha'\ hia first duty waa to Colonel .Tonea1 hi1 em ca:mnanding ottic•~ and 
ooanendiD& ottioer ot the hospital, that he tried to get Colonel .Tonea 
&Jld other hospital authoritiH by telepholl•• and, ta111D8 to clo ao, turne4 
'\he mney over to captain .Tensu. Captain .renaeZL "tUrlled onr t,l!5 the 
uxt morning (January 16) to Colonel Allin, the Department Inspector 
(ll1H Lambert, R. 81-831 86.e&,92; MiH nuegeJ:, R. lOS-lll: ZUTer, R. 194-
~J .AlliA, R. 171; Paine, R. 212,21.Z; Connally, B. 289,igo). 

J.thr leartng Miu Lulbert•• apartment accu1ecl went about 10sl6 a.a. 
to a grocery near-by, tram Which he aent "Teral telepho:ae &HACH• 
One we.1 to Colo1iel .To1iea1 hia commaJ141ng ottioer. Be COJ!ll)lai1ied w Colonel 
.Tone• that that otticer had been Tel7 hard on hill, and aaid that he (ao,,, 
ouaet) woul.4 ecme baek it colonel .Tones 1f0Ul4 •giTe hilll a break•. Colonel 
.Tones declined w make any pl'OlllHa (.Tones, R. lM1 l66,la6,le&J aoeaa.a, 
R. 3S:S) • J.ccuaecl haUtied that he also telephene4 Lieutenant Colo1iel 
.Tohn. Cle IDgo141 Medical Corp•, an4 tried unaucceaatul.17 w aH hilll near 
hb quarten ill Honolulu. Colonel Ingold a<1m1ta receiTi:ag a telephone 
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call tran eccuaed, but beceu.oe of detecta in the telephone could not 
underatan4 acouaed (Ir.gold, R. 285,288; accused, R. 335,33&,371). 
Accused alsO"'teatitied that he wiauccesatul.17 attempted to phone Major 
Thomas (Thom.as, R. 277; &CCllHcl, R. 335) • 

According to acoualld•a own testimony, while waiting near Colonel 
Ingold•s quartera to see that ottioer, he was seen and puraued b7 
military police; but he (acCU8ed) outdisw.nced them 1n hi• car, took 
the •round the island• road, and after a stop at -rhe Cocoanut GroTe•, 
went to the residence ot Mr. o•connor. There he wrote three notea in 
the nature ot exculpation and 4ef&D.H indicating an illhntion to OOJllllit 
suicide (accuaed, R, 33&-338; Det. x:xa. 2,~,,) • 

.Accused next drove to Kailu Tanrn, on the windward side ot <>e.hu, 
Where he •• found on the at'ternoon of J'qua.ry 14 b7 Major Thoma•, 
retired, and a corporal or military police. .At the moment accused waa 
in a telephone booth and said that he was trying to telephone Major Thmaa. 
Accused was laboring under extrema excitement, crying, n.a armed with a 
loaded service pistol, repeated statements already aet out aa to having 
been robbed, said that he had made several unauccesatul attempt• to re.iae 
mone7, that he was going to comm1t Si1.icide and would deatro7 aD.7 one who 
tried to keep him trom it. Accused waa arrested and returned to military 
control (Thomas, R. 27&,279). 

On the next morning, TUeaday, .ranuary 15, Lieutenant Colonel illill, 
Department. Inspector, in the presence or Colonel Jones, Captain Alexander, 
accused, Private SUtton (Colonel Allin's clerk, a certified public 
accountan,), the steward, and the bookkeeper ot the post exchanee, and a 
representative of the bonding oompanr, me.de another count ot the cash in 
the post exchange sate. The seals placed on the safe the preTioua da::r b7 
Colonel Jones appeared to be intaet. Accused opened the ae.te. The oaah 
round therein was the same as on the previous da;r except in two respecbs 

a. ill the currency in the sate except foUl' one dollar billa had 
disappeared, making a further shortage of $4&5. . 

.!• Three cents were :round in a box which had appare:nUy been oTer
looked by Colonel Jones the day before. 

While the count n.s in progreas captain .ienaen appeared and turne4 
oTer a roll of twent7, ten, and tiTe dollar bills amounUng ~ t425. 
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Th0\18h there 1a no definite testimony to that effect, this was pre8llmllbl1' 
the same roll left by accused w1 th Mias Lambert, turned over by her to 
Lieutenant ZuTer, and by him. to Captain J"enHne BY Colonel Allin's 
direction this WH credited to the poet exchange and delivered to captain 
Alexander, the new post exchange officer (.Tones, Re 150-151,1&5; All.1.Jl, 
R. 1~1'8, l'IG-1'1'11 suuon, R. 180,181; JJ.e:mnder, R. 191,192). 

4.. The evidence for the defense, aa well u certain evidence broU8h,t 
out upon oroa1-examination of the prosecution's witnesses, ahow1 that 
accused had a large number of dutiea, commanding officer of the detaolment, 
Medical Department, oonaiating ot about lee> mo; medical 1upply oftioer, 
with property responsibility of about 1225,000; poat exchange officer; 
police officer; educational and recreational officer; library officerJ 
class A agent otticer, with pay rolls aa high aa $ec>OO; tran.portation 
otticer; and salvage officer. 

Accused •a officer of the day every third daT; and, when other 
ottioera were dale, every other day or every da7. Lieutenant Zuver, 11ho 
was mesa ottioer and regiatnr, n.a sick quite a bit, and at such timH 
accused had to do hi• work also. Accused'• &ltiea ••re such that it•• 
often neoHaary for him to 11:>rk overtime and evenings (Zuver, R. '17; 
.Tones, R. 157,138; Hopper, R. 228; !hcnaa, R. 27e,2"19; accused, R. 29'-
29e). Colonel .ronea admitted that up to the time ot the presant alleged 
oftenaea accuaed•a accounts were well kept, that there were no shortages 
ot money or propert1, and that acouaed•a job na well done {R. 158,1~9). 
A.ocuaed macle money for the poat exohange, was much interea\ed 1n it, got 
rid of dead atock, and proTed himself a goo4 live poat exchange ottioer 
{Jones, R. 160,161). 

The principal w1 tneaa tor the de!'ense with reapeO to the apecit1-
cat1ons now under consideration n.s acouaed himself. Excluding irrelnant 
me.Uer, UlllleOHa&rJ' detail, and matter already stated 1n abatraoting "the 
evidence tor the prosecution in chief, accused testified in aubatancea 

On the morning ot 'l.1luraday, .1anuary 10, Lieutenant Zuver and I went 
to Honolulu together 1n the poet exchange car to make deposits, and atoppe4 
in tront ot the bank. We could not find a place to park and therefore 

eat 1n the oar while Lieutenant Zuver went into the bank to make hi• 
depoa i ta and I asked him to make a depoait tor me of $4e6e40 1n cheeks 
I 
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belonging to the post exchange. He did ao. (Pas, book, proeecuUon.•s 
exhibit 9, ia shown to witness, Who points out entry ot above depo1it.) 
I had cash with me, but I did not give it to Lieutenant Zuver to deposit 
because it was post exchange money and I did not want to let any one 
handle 1t who was not conneoted w1 th the post exchange. I returned to 
the post exchange and put the money in the sate. I han orders that 
When I take money ot the post exchange to town I shall be aimed and ban 
an a.mod eacort (R. 300•303). 

On !'rida;r, J'anuaey 11, I took out ot the Ate somewhere round tieoo 
to take to town, part ot which I 1ntended to depoai t and w1 th part ot 
Which I intended to get change. I put the ten dollar bills in one pocket, 
the tiTe dollar bills in uother, and the twenty dollar bill• 1n a third. 
I had $183 in a wallet or which t].'13 n, PriTate Dutty•a money mixed with 
ten dollars ot my own. I lett the poat exchange 1hortly after one o•cloet, 
and went to the medical auppl::r warehouse. ~eN I tound a large mus ot 
work awaiting me, u;pon which I started, and 1't was atter two o•clock 
betore I noticed the time (R. 307,308). I knew then that the bank would 
be cloHde I went to Lieutenant ZuTer• s quarters to take him his mail 
(R. 309). '!'here I had tour drinks ot gin and l•on juia. (R. 310). :rrom 
there I went to W.aa Lambert's apartment, where.I bad two drinks (R. 310), 
went to my own apartment, changed to ciTilian clothes, went back to her 
apartment, and had one or more drinks (R. 311). A discussion aro1e as to 
Whether I could hypnotize a chicken. I went to a chicken tam, bought a 
Qhicken, returned, hypnotized the chicken, and had Hveral more drinks ot 
scotch whisky' (R. 311,312). I went back to Lieutenant Zuver•• quartera, 
thence to the Pala TN• Inn Where I had one or two drinks or scotch whisk:,, 
thence to the Waikiki TaTern, 'lhere I had three or tour drinka. I was 
"1len drunk (R. 312-315). 

Accused then relat~ what occurred at the Waikiki Te.Tern substantially 
a, already atated 1n the earlier part ot thia opinion, and continueds 
Two men sat down near me and started a conversation. I got the impression 
that they were lieutenants junior grade 1n the NaTJ' (R. 31&). They said 
that they would take me home. We all three nnt 1n my car. The smaller 
one droTe 1t. I took thm to Miss Lambert' a apartment and we had a drink 
there. We talked about tootball. The bigger one said that he. was an· 
all-American. I doubted that. The smaller one said, "You can•t say that 
to my friend•, and hit me with an electric clock (R. 317,318). I struck 
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hill with rq right hu4, a1l4 oa• •t "k• hit .. oftr the er• an4 Jmoeat 
.. nt (B. 1519). •• I repa.a eoue1cnua..., th.I bic roll ot moll., 
nat I u.4 1ll J&'J' 1ui4• ooat poent waa gae. I attll u.4 rq ..u,,. 
I wat WRN the .-\Nit trpnc to tb4 t11.., .... I uke4 lb'•• Buhl.7 
to help•• (B. Sa>). I wmt to rq oa apartaeat u4 got abft1; t3].0 ot 
rq on •••7 'lhiclt. I had ia a lauu...a uin la a 4.ftnr, u4 pllt it 
lll'\o rJ pocket (R. BIO-ell)• 1'Ni4H tlua I hal. flO o:r t:,o ia Jl.O ltUla 
ot JQ' own •ne7 ill 1&'J' pooke'\, u4 NIU leon UUCI (Rt 823) • I bal 
'181 of my on in the N.llk (buk aw.~, produo"• ».t. itt. IS• ahcrdng 
pas.ea to oredU ot &OOUM.) (R. 321,111). I ub4 Jira. BUbl7 w ..U 
a oiTilian 4ooto:r. I 414 ut w.n:t to go to• lleapital lteoa.n '\1117 
woul.4 make a report ot u, and I O.tcbt.•t w.nt rq oomenHna ott1eer to 
know about it. It ... rq 1nt&n.tion to dnw rJ aoAe7 haa the lMmlc 
S&'turuy :aomtng aa4 :ra1H the other twl4a n..euaq M Nl)laH tile 
ahonage (R. 811). I 414 not do 1't NO&UH I wu toe alok (B. IU). 
I then intend.a - mate it up the tint thine JIOJl4ay •l'Ull&• attei
atping the aorning report and other neo1ua:r7 papen• but Colaael J'oaea 
ulle4 M to the :pod uobange (B. 317) • 

Ce~ia teatillOny ot aocuae4 with nteraee to p•Uing a nll of 
eu:r•o7 i:nw hia pocket Uonday, J'e.Jlll8%"7 14 (R. RO), bu al.naq HIii 
abtraotl4. .tocuaet teatitie4 tllrther that he 114 aot tell Coloul 1on•• 
What hal happee4 (aean.ina pn~bl7 tbat he ha4 ltea roltltel) hoaue 
11.e wiahet w do eo when they were alou• •• he and Gapta1a .lluan4er 
nre not oa b'iendly te:rma (B. m,381). The wtbeH eon'U.nacl1 I han 
handlecl ~uaan.da an4 1ihouaanda ot 4oUara before an4 :aenr been abort a 
41M (R. 338). 

After aMing M:r. MacLea.n at the Ita1ca, I nnt to Misa Lambert•• 
apartment, 1&14 thia mone7 on the bed, aatd that it I don•t come baok 
eee that thia money gets baok to mere it belongs, kiaaed har goocl•'b19, 
and lett. I mean\ that, it I did raise the mon.97, I•• coming baoks u4; 
it I 414 DOt, I .... going to diapOH ot myaelt (B. 333,3M) • 

111• Nd ot aecuae4•a direot teat1JIOny haa been aUDllla?'iS14 alone 
With. th.• proaeeutioa' a ertdenoe. 

OlL orou•exe•1nat1on acauaed wa• uked ny, ainoe he lett the •41oa.l 
aupply ottioe J"riclay, Zen\1&17 11, at'tlr tm o•olook, he 414 not return 
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'tihe Dl)Ilef on hia peraoa to the -.ate. B• an111rered, the bank do•• not 
clo•• againa'ti 4epo1ita a\ TirO, though it will not make ehan&• thereatierJ 
but lihen I got to the Nllk the mor •• c1oH4. I tigure4 thd I wolll.4 
go home Yith the aone7 u4 carrr U 'baok nut 4aJ • I 414 not 1ntud to 
get 41"Wlk (R. HO)• 

So '\lid U wul4 DOt beoomt lcnon aroUDA the ho•pUal that I had 
'bNn 4ruu and gotten lnio an a.rgmun'\, -, trhn4a probably me.de up the 
•torr a'bo·d a, tall1Jl8 4owutain wt 1ih a glua ill my han4 to p:roteot M; 
1:lut the ato17 ia not nu. I Npn.W the ato17 w alibi IQ'Hlt. !h• 
uue atorr 1a thd the two Mn beat me up u4 tock r, aone7 (B. sa,..seo). 

On 11.>nday, .ranuarr 1,, I 414 not heu Colaol 1onea M1 ~1Dc 
to th• etteo, thd I•• Nlineil u :peat uebdge ottlee:r (ll. 887). 
(The &Histant trial Jua• a4TOede ahewd '\o the wUnoea ud had hi.a 
14a.titJ a oaah book, l"roa. KE. l,CJ J'rca thH• JIOha la 'th.la kek I a 
able to tell the IIJIIOUD.i of oaah and c11ft•ND" 4ucaSM'Uou that I hill 
Oil han4 trua 4aJ to U-7• On J>eo•ba:r 21, 1~, rq ..ah •• tl.819.&8 
(B. S7S,8'1-i). 1'!11• 1a rr •wn npplauntarf 4&11.7 euh reoorl book. kept 
1n 7q on hu4ff1Ung. It ahoa cm. ?)Habe II, li80 1a ta dollu bill•• 
That doe• DOt neoeuari17 mean that thq wen aowall.7 on h.a.nil. There 
might haTe been a bWlOh ot 8111&11 eba.nge that aewall.7 male tea 4ollal'II 
u4 to NTe time I oal'l"ie4 it •• u a441Uenal Mil 4ollar bill (:a. SH). 
You ... there 1a no ooluaa tor twenty doll.al' bill• or titt1 4ollazi ltill•• 
ao I might haT• ha4 ._. ot th• and p10ke4 th• up 1JL th• an ullu 1,111 
oolmm (R. Sf&). '11118 (Pro•• n. 8) 1a a ohMk boell: that I ba4 llhil• •• 
4u1y •• poet ~h.an«• ott111r. I wret• IIOm.8 ot ~• ehNka an4 the book• 
kNper wro,e Nrae ot Ul•• I aign-4 all ot them. 'l'b.e 'bookkeeper •• net 
then oil Deo•'b•r M. I PT• her thd clay ott• 'l'b.91'1 wu a oheok 4ftn 
Oil that day to:r ~. ltN.J'iDg & :aotatioa 9J'er ohanc• enlf"• '!'hat 1a 
naoU7 the UDUD.t tut I ha4 1a ta 6ollar bill• oa the 114 &HoriiJI& te 
a:r ouh book, lNt U le Jut a eollaoilcoe (B. 5'7,378). I:a.TatoZ7 aa 
tait• Deo•l»er M lt7 J.ieutcut zuwr. I &ea•t reaauv ne~r tile ahlt 
ot that OhHk -· eni'biMd to Lie11tawit ZV.TH. I wal4 11&7 that •• 
llleek now paate4 in the kek to tb.e atult beln&• tten, 1>11t I U& ut 
:,oat it (R. Sf9). n h a.uen4 ill Hquenee rith ta• ehNb pl'Ntltiq 
u4 tellmq 1,. I -19-7• till 1a the anl» lteten I 1111.ke tiLa 1:bMk "'• 

-q, S.w then Lielliea:aut GcN.ll, JW .,_, tab 'Ulla elleak NH 
u4 e:aaiu ~ia ehMk (1aueaunc)• Jut aatu U ul 
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Mil u tl'Oa th• •i•r maru on '1lai cheok aiub, nnho 
or DoOt th&t check ._. troa th• plaoe when 1, 1a now 
putel ,aok W the Ohffk boot, 

A l • ui eom,e•• to akte 'llheih•r or zi.ot 1t 414. 
I (In411ati1145) l>OHll'i Mth ot iho1• taur ohMka oa ~i 

JI.I• H&1" a 41at1ad •tu•* on. 'th• paput 
.1 I 4m•t kao1f nen "11• nter aark 1•, I clon•t taow, 
, Well I•U. allow 70u Ill.en 1i ia, (dan41DC up and Rlkiq 

to ntuH chair u4 1n4ieating iJl cheek 'book) in. •oh 
lutanee there 1• 1oloncl into the paper a 41e iiJlo't 
nter mark. Bore ii la righ't hen. U a&J'• tM Biahop 
11n-t Nd1GD&l Duk. U'• right here in. light brown 

· eel.er• 'altoui he in.oho• long ed about u in.ch and oae 
tO\U"'th aereaa. .&nd you will notice ihd tho nhr an: 
ruu righi through the check u4 "11• awb w Jlake the 
1G11Plet• pa'ttern. You rill alao note thia check 011 the 
M'tioa or the J18S• (in.dioatln&), that "110 water IILl'k 
4oe9 not ooin.oida. 1fith the •ter •rk on the aw.b. 'l'hai 
11 tho eheok I ma reterri11g to. that 1• ihe oheck clfta 
fer eaah tor au hu4n4 &D4 thirt1 4ollare 0:11 Deo•'ba 
16th. 

I. I 4n•-t aM aq OOJULHUOD.. Before enn mentioning '111a 
•t•r JIAZ'k I aight rep•t again• tor your Womation, 
'11at I la&T• HTOl'U loee• chock• iJl B7 4uk &114 U a1ght 
ban Nell one et tllNe l009e ahelka. • . (R. w.) 

I •7 MTO apoile4 that oheok an4 uae4 one ot the looae on• in w:r 4eq 
1uMd ,a. Ml). I ~· cml)' pNHnt at thb UTeW?'7 u-.U Littutenu.t 
ZU'fH' oJaPkel ay oao. I 6oa•t raemlter 11hethel" I nni to Bcaolulu 
that aorauc (R. ns). 

oa Bowaber 11, 19M~ there 1a I oheok IWllb•N4 MIS tor t8'0, Jl&l'k_., 
"D:ran tor Nall onlJ4' (ll• 38S). 'lhat wu inT111tor1 4&7. 'rh• water •rk 
toe.a•t flt n 11llle ohffk. I probabl7 apoil.K that oheok, tore U out, 
u4 11N4 aloe.. ou troa a, dealc to nplaoo it. It loeka like I 91>0Ue4 
that ohMk n 1l1nator1 GJ't u I 414 th• i.ter OD.O (B. 384) • U Jut 
Jw.ppeut that W-7• ·Inner ha4 on. hlllLd ln• than a thoua&ll4 clollan 111 
tea &ollu ltUla ao..:r41Jlc 1IO the eaah book, bu" 1t Jrlght ha.Te bea 1D. 
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bill• ot o'tihe 4enom1na'Uou (R. 886-~). I •• 1u11Ter N8triotecl aa to 
'\he UIOUDt ot Mah I mJ.aht ha'N oa han4. I oou.14 la&Te bad th• m.Ur• 
bank kl&Do• in oau (Re 880,190). I &tn•t Jmow 11hether the aw.b tor 
the oheok uan HoTal>er N tor Mah •• nhibitel w '\he au4Uiq ottiH»• 
I 4ca•, :tnow whea 1t wu n1uu. (!h.• w1 'be•• •• uke4 when th• oheok 
•• ouhed and '\ol4 to bold it up • the light an4 read the 4at• hca 
'\he pertorationa. R• •• a.bl• to &118Wel"•) It the atu'b wu 1n '\he 
oheok book I ahond it to the au4iUng ottloer {Re 391), It thee •• a 
blank atu'b thee and a blank cheok al•o, he woul.4 haTe 41•recar4•4 it 
uU.Nl.7 (R• 198) • .A.a to 'the ohetk on ~oember "• it I m4e that oheok 
ou'\ before the au41Ung ottioer aaw aJ' cheok book, be would haTe ...n t.h• 
stub and 1R>uld han oountect that w1 th the balance ot rr aaa,ta, Siaoe 
he 414 not do thia, I llllat ban made 1 t out attar il1Teu~ry (B. 391). 
~ia obecs •• pa14 Deeamber M (B. 198). 

l\edinot uamina.tions• LieuteDUt ZUT•r took inTenter:, ot th• cuh 
.ame u.. 1Jl the forenoon, Ter-:, llkel7 uoUJlcl 01~ (R. 393). oa oert&iJl 
ooce.aiona lut aUD111er I had more thaa '\b.rff thouau.4 dollan Oil hu4 
CR, 393). 

Snmhetion b7 the 00'11"11• When Oil MoD4al', J'anuar:, lo&, I pllt thb 
teee 1Jl ourNDOJ' iJI my pocket inaM&4 ot the sate, 1t •• JDOre or leH 
unoonacioual7 done and I tirat began w ocm,prehend that I had 111lb moae7 
nu 4rhin& b:, th• Ituoa. I Jmw thd it I left it W1th W.aa Lambert 
it woul4 se, baek to it• proper plaoe (R. 39&). I thinlc I ha4 a depo1it 
alip ma4e out on .TaJmu7 10 tor the amount that Lieutenant ZUver 4epo1itM 
tor ae (R, 390), I didn't take any at.pa w find the alleged affl 
ettioer, e:z:oept to go ou\ 1ay·aelf• I didn't want a aoandal. I woulcl nin 
the mona7 and put 1t back in the eate (R. 39?), 1' 1• not cuatom&l'J' w 
make wt a lid ot change I require uoept on PQ' da7•• I knew wbat 
ehall&e I ·nqu1N4 '1{, $8). 

1. !he eTidenoe tor the p:roHoutiOJl 1Ja Nbutial w1 th respect to 
the apecitication.a now u.der oouide:ration •7 be aumme.riaed u tollowa1 

J'irat Lieutenut Paul JI, ZUnl', Medioal J.4111aia,:nlth'e Corp•, reoallecl• 
On Deoember M, 193', I took the 1nnntor,- ot the poet aohange at !Tipler 
OeneHl Hospital and au4i te4 the oau. I 'began ahonl1 atter I a.a• 
.Aoe111ed wu not ~re at that time. I took •took illTmtor:, tirat, Whioll 
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required about two houra, and then I counted th• ca.ah of serg~t B,amed• 
ate-.r4 of the poat uch~e (R. '600)• H• had tl,00. About that time 
eocuaecl c1me in and prepared hia caah tor m.e and I counted it. n wu 
then e;ppronmatel710s30. 'lh• cact eaount na 1819.&0 (R. o&Ol). I 
audited proaeoution•a Uhibit a, check book. TUrnin6 to the pace bearing 
oheoka 4atecl December M, 1934, I tilld tour cbecka, ot which the lad 1a 
no. 5~UK>. I am hllil1ar nth th• handwriti~ ct both accuaed an4 the 
boolckeeper and oan AT 4et1n1tel7 tha, the bookkeeper noie the tira\ 
'\hrH and accua.4 the laat, which waa tor 1&30 and h dated neoeber M, 
193', the date of 117 audit (R. <lOB) • '?hat check muat han been made up 
aft•r the audit, I1I 1• not liat.a aa ouuunding am had u bea out 
there w:nu.4 of neoe11it7 haTe w be IS30 more on hud• Kzmlilling the 
•t.~ JU.ma, I ea ot opinion that that oheok oame troa 101N11here .i.., 
BOt troa the atub (R• 4.01) • Who I oowite4 the oalh I found onH, fiT.. 
u4 taus no tit\7 4ollu bill•• I don•t remember abou'I tnnt7 48llar 
bUla (R• 4.0,&) • 

Cro1.-e:nw1:ut1ea1 .. Ottlcera often. go into the poat e:nh.ange ·a.a4 
olataia blank ohecka. 'l'h• Jost uchange haa 'th• on. had (ll. "°'). I 
haft HTe,al tiata spoiled a oheok and ha4 to n1te it OTtr qai1i. I cUl 
aot notice '\hd the tua4a on hand in th• poat uchange 0:11 J>eo•bff U 
4roppe4 tu belew preceding a.D4 aubaequeni 4&19, or tliat thq ha4 oa 
other 4a7a rw,. aa higb. aa tineen hun4N4 dollan (R. 4.0D). 

TeohJlical sergeant J'ftDk c. Harned• Kedioal Depart1a.n'\. I • pod 
u:ehe.nge ahwar4 and han been auch aince J\l.1.7 1', 19M, I Neall 1ihat 
on Dec•ber u, liM, Lieutaut zunr 11&49 the inTCWl'J et 'the poat 
u:ohuge (Jl • .oe). It wu oloH to eight o•olook. I amTe4 at the ,eat 
uohaq• about a q,uarier O't HTen. and opene4 the offiH• It .... w M 
aoouaecl got there aroual aeTm o•eloolc, but I coulda•t •nar w it (R. 40f). 
H• dicbl • t raaill. there 'bll'\ he returned ahortl.1 beton •• tiaiab.ed the u41t, 
L1wtmant Zuftr oounte4..., •uh aboui ien o•olook and JI.at oouatef. ao
oue4 • • oull in. tile big Nf•• .&.oauMd was there th•• It nl.7 toN 
Id.a alMJut tiTe aimltH to eout a, oaab. (B, '°8). 

Crou-umaiu.tiona- We oaab.ed quite a tew cheolta to~ eftioer1 ad 
enliated INll (ll, .09) • 

.u w Speoltioatien 1, Charge I, '11• Board. ot Renn OOJUnl.1'8 1a tile 
Tiff• ot tu Ste.ft Judae .ldTooate, Ban11u Departmeat• wu rm.-4 •• 
NOOr4, that the eT14enoe olearl7 ahon, and acouael daitW OB. the ata..11 
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that he •• 4.rmak at the llllkiki 'l'a~ on the aight ot .TU\1U'1' ll, 19~15, 
and the eTidsoe oon.olualftl.7 lb.owe that hla oondllot in that :place, en.4 
at the other plaeH that aight, •• 4iaoJ'4erl7, J.oeu1ecl aclnJ."8 that 
h• took W1th Ila ta 'lhe W&1kild. '!&nm a 11 n 1h1tk•, plaoe4 it oa the 
IOUJltH' an.4 ntuae4 to NaOTe it upoa 'the requa1t ot a lad7 out..r, 
whe waa eatiJlg 41uer ul no ob,fffte4 to th• ohioken. tlapJ11Dg it• 1fia&• 
an4 apna41ng t•then. 'l'!ll• laq ouatamez•• Jli.H Ou;pbell, w1Ut1•4 
that her HTeral requeeta to ac01IH4 Mt hie pro·h1'Ung ram.rt that 
the ehlek• -. tn.ine4 u4 IID1114 hvl ube4fa that he told her he wu a 
Lieutenant la the Ka41eal Corpaa u4 ahe wu toroe4 w appeal w the 
J18M.Cel' to NaOT• the ehtoken. troa the eowihr, an.4 au the manacer 
oauae4 aeeu.a to plaee tho ohioken. on a •••• h• Jull•4 a large roll et 
billa tNII h11 pocket, aeyill.g. he would buy "11e plaH and le'\ the chlcka. 
ftlk oa the ooa.n.t.z• all it 1>leue4. 811oh oonduot in. a publh Jlaoe b7 a 
ocmi1alone4 ortieer, wllil• 4.rwtk, 1• per.!!. Wdiaorderlr', .All allegation• 
ill the apecitication are com.pletel7 :proT-4, and the oourt' • tindillg ot 
gulltT •• tull7 1JL aeeori. w1th the eT14eno•• 

Th• finding• ot guilty ot Charge II an4 Ua apecitlcatioa an 
npponecl by acn1et• • plea.a ot gull t;y and the eTidence allll!lllrized aboTe, 

.u to Sp1c1ticat1on 1, Charge III, the ahortage ot hDda allege( 1a 
olearl7 eatabllahed. The oJll.7 queaUon requiring special oond4erat1oa 
11 whether all or 07 part ot thia ahort88• •• 4ue to 'ihe uaaul, an4 
alleged robbery ot aecuaed oa January 11, There 1a no doub\ he na 
1n.T01Te4 ill a phyaical encounter W1th eome v.u:noq per1ona on th• aight 
ot J°Ull&l'l" u. When he :returned to hie apar1ment t1'0la 'ihe hoap1tal, after 
reoe1Ting VNtment tor injuries receiTed in the uoounter, he repeate41J 
inaiated he hat beu robbed, but lib.en. aeTeral uparate rolls ot mon.e7 
were found oa hil person he exolaimed, WJ.'here 1t ia•, an4 ":lftr;ything 1a 
all right•, '!'he eTidenoe doe, not in.dioato that aeouaecl ha4 at tirat, u 
he elaimet, betnen tleGO ud tl,800, H• had, 1n 'ihe eati.Jation ot a 
mber ot Witn•Hee who obaerTed hia mone7, be'h'een. 1700 and tl.OOO, after 
tho allege& robbery• Ii ia extremely 1JD;probable that the :robbera ,rc,uld 
ll.aTe onrlooked thia nbatantial 8JIDUllt Which appear• to ban been 
rea4117 aooeaaible, 

'l'hat accuaecl 414 not haTe in hia personal :posaeHion betore the 
robbe17 the e.mow,.t he claiJu 1a alao indicated by the eTidenoe llhioh ahowe 
he •• •hon IISO ea 1ih• preTioua in:nntor;y da7, Decamber u, 193'; that 

..,_ 
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he oonred UJ thia •hortage by draw1D8 a oheck tor thai aou'\ llhioh he 
did not enter on the atub in the check book un,u after ~e oaah •• 
oounted; that d the time 'the audUina officer oheckN hi• ouh on 
Deolmber u, 1;3,, check Bo. 5990, 4ate4 Deoanber u, l;M, tor teao 
wu not entered 1n the check book nor •• it reporte4 to the au4i ti.Jlg 
officer •• an outatanding check. Bad 'thb check been eo entered in the 
check book or repoi-ted. u en out1tanding oheclc, or both, "1le au4iUD& 
ottioer would haTe required him to account tor t&~ ad41Uonal caah en 
ham, Lieutenant ZuTer testified, and the recorda ahow, that Decmber U, 
19M, ,wa, the lut buaineae &17 before 1nTento17;, that aocuae4 •• ae
oountable at the cloN of bueinua on that da7 tor 1819.&0 in caah on 

• hand; that Deoember 23 wae sunda.7; and that he, Lieutenant Zuver, made 
his inventory on Monday, December M; that he wae ehom, and oounted, 
the teu.eo by ac0111ed u all cash on han4. '!'he oanoele4 check allow• 
that it •• cubed on Deoaber !)ft, 1934. .A.ocu1e4'• explanation u to 1lh7 
he drew thie check ii not 1110rthy ot belief when it ii oon11dere4 that the 
tollowiug da7, Dec•ber 2G, aa Chr1s1aae Da7, and that the a:ohallge waa 
not open tor bua1n.., after 1t oloeed on Decenlber u, untU December 16, 
except tor a ehori tille on Chriatmae moming. An examination of the 
water marking oa the oheck: clearly ahowa that the check wae not dekche4 
from the check etub ot like number. 

In the opinion ot the Board accu1e4 did not loae 07 JIIOney 1n the 
alleged robbeey and the evidence •tabliahe• be7ond a reaaonable doubt 
the guilt ot acouaed or thia spec1ticat1on. 

With reepeot to Speoitication 2, Charge III, the eTidence tor 1he 
prosecution ahowe and accused exprea1l7 admita that he took 1565 ot poa'\ 
exchange :money J'anua17 14, instead ot replacing 1t 1n the sate, put 1' 
into hia pocket, went dolllltown, and eventually to Miu Lamberl'• apart
aeat, Where he left on her bed a roll of bUla which waa later found to 
oontain lf.28. lhat hal)pene4 to the tl40 difference doe, not appeiar. 
J.ccuaed teat1tie4 that he told JUae Lambert that, it he did not ooJae baolc, 
ahe ahoul4 He that the money got back where 1 t belonged (R. 3:55). J.c
oep ting accuaed•a te1timony tor the moment aa true, the direction which 
he gaTe wae on it• tace moat ambiguoua, and the whole t:nmaaot1011 an 
a:traor41narr way ot treating aemi-:public tunda. JJt !41•• Lambert •• 
acauaed'• tiancH, it might be auppoaed that her teatillon7 would be •• 
ta~rable to him aa the tact• allowed; but she does not testify to any 
euch atatement (R. 82), 'l'he court apparently diabel1eTed accwsed•• 
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teatimoaJ" as w what he told Miu Lambert, and the Board thlnka ~t it 
waa justified in ao doing. J'or a :man w gin truat fund.I w1 th whoae 
care he 1, charged to his lad7 friend 1a ju.st aa 1mc~ embezzlement aa 
spending them on hillseU• 'l'he Board of Rrnew considers that 11he 
eTidence aupporte the finding with respect to this specification. 

e. Specification 3, Chars• III, allege• embezsleent between. 
Zal.7 m, 1934, and .T8l1Ua17 2:s, 193!, of tl,76, property of Priff.te ~ty. 
The eTidence tor the p:roaecution with respect thereto m7 be 8Wlllll!lrise4 
in narratiTe tom u tollons 

Oil Zal.7 BO, 19M, PriTate Duffy, a member of the Medical Detachment 
commanded. by acouaed, went to the orderl7 room and told Corporal ][opeo, 
acting firat sergeant, that he (DU.tty) 1111Jlted to 491>oal1 aome mone7. 
lopec told Dutt7 to fti t until aecuaed ahoul4 ccne in. When accued 
arr1Te4, Duffy, in the preHnoe of Kopec, g&Te accuae4 t].76 in bills aD4 
&o.l.d hia that he wanted it 4epoaited with the quartermaster tor the 
ru.i,,oae ot buying hia discharge. By direction of corporal ltopeo, the 
oaapany clerk typed. a receipt which aecuaed aigned and gan to Duffy, u 
rollons 

"Tripler General Hospital, 
Detachment, Medical Dept., 
.1Ul.7 ao, 19S4. 

ReoeiTe4 troa Pl'iTde J.uatin P. DUtty, R-18''1'°1, the 81lll 
ot One IDmdred and seventy J'in l>Ollan (tJ.75.00), tor aate 
kMPinc• 

(Signe4) L. K. GOUIJ> 
(Tne4) L. M. GOULD, 

.1S4 Liea.t•, Med. J.&a. Corpa, 
Ccadg. Det,• 

DUtty tHtitie4 that aoouaed Mid that he wou14 He that the MUJ' 
got to the quarte:muter; and, 111:um the deposit boot: abqul.4 be •de, ter 
~t:r to return "the re..ipt to Corporal X:opeo. Duffy further aid that 
he did not giTe the- mone7 to aocuaed tor aateke91>ing, but that he 414 n.ot 
objeot to that wor4 in the reeeipt becauae aoeuaed Mid that it -. all 
r1gh,, •and when o ottioer aaya 1t' • all right od he aigna hia nae n 
u, then it 1a all right with ae•. It was the cuatoa 1D the 4eMeblat 
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tor the CODmallding officer to make depoaita tor mliated Jll8l1 on the day 
tollowing the nen pay day. .&. depoai t alip tor thia deposit waa made 
out tor aoouaed•• signature, 11u, he returned 1' 1Ul81gned to Corporal 
XOpeo about July 31, •Ying that he would deposit the money later. l)Utty 
nenr ncein4 a depoa1, book and never got the money back trom aocuaed. 
Corporal Xopeo teat:1tie4 tha1 to the beat or his knowledge no depoai t 
w.e ever 11114•, ltecauae he had the aerrtce record and deposit book and 
eheekecl all record•, end a depoait tom waa never 1n the depoai1 book 
kept 011 hia bale. Dutty later changed hie mind about buying hie clischarge, 
toll accuaN ao, and w1 thdrew hia application tor dhcbarge, but denied 
on the atand that he had told accused to hold the money until he ahollld 
ftllt 1ti (DutfJ', R. 229-~!,234-238; lCopec, ll. 23g.24.4; Pro•• xx. 11). 

OD. J"anuary 2~, lt3~, nutty 4.rew up and signed a written demand upon 
aoeuaed tor th• above mone7. On that day Major Boyle, Medical Corpa, 
Captain '!aylor, and Dutty went to accused, then a patient in th• hospital, 
and Major Bo7le read the letter aloud '\o accuae4. J.oc,uae4 :n.either aa14 
nor 414 ~hing ill anawa. .A.ccuaed was aentally depreHed, but othern•• 
hie ph)-aioal condition •a all right. He had a spinal puncture that day, 
but it 414 not appear to have arq effect on him (Dutt7, R. 238-234; Boyle, 
n. &H-:w,; Pro•. :sz. is>• 

'l'he onl7 evidence tor the detenae 'Iiith respect "to the apecitication now 
W>.der conside:re.tioa 1a the testimo11.7 or accused. Aa a part ot hie testi
aony co:aoeming the D11Dney in hia poaHaaion on. :rriday, J'a,nuary ll, he 
nore that he ha.cl in hie nllet tl,75 belonging "to Dutt'J', that thia waa a 
pan ot t].etS therein, and •• mixed w1 th ilO ot his on money, and that he 
(aecaaed) had had to use nutty•• money from time to time in making change 
in the poet axchange (11. 30'7,308). However, it should be remembered that 
aoeused had, on the nenine; or J'riclay, J"anu.ary 11, atated that the $185 
ill hie n.llet waa hia 01111 mone7 (Neal, R. 56) • 

.&.oouaed further teatitied 111 aubatance as tollowa: 

I aigllecl th• reoeip'\ and took DuftJ'a money and pu'\ it into m:, pocket. 
n we.a 1ll'f understanding ho• my clerk and from Dutf7 himself that the 
.money n• deposited tor aatekeeping While D~ •• negotiating for a 
hcaeatN.4 ill P9nn17lvan1a. Duffy- tirat aaid, when it ne put on the 
depoait alip, that he had 1D. mind to bu7 out, and later changed hia mind. 
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He nung back and torth quite allhile. DUtt7 nenr aaked at uy t1.Jle 
that the mone7 be depoaUed. lhen Dutty dllDSlMled. the money at the 
hospital, I n.a mcmtall7 dead and ph)11ically a wnolc, in a use. I d.14 
not pay 1t beoauH all ot thia money and my other money were in ay bank 
aeoount Which had been gamiahee4 at the instance or Colonel .TonH. 
The money in my walld and other cash in my poaaeaeion had been put into 
the post exchange tunda (R• 339-342). On saturaay, January 13, I put 
D\lfty•a t].715 into the aare. You may count 1t either •1, jut a ma.Uer 
or opinion, Whether Duffy• e money n.e in the wallet or in the bank 
(R. 3481 ~0). 

Thia eTi.dence 1a clear and conTinoi:ng a• to accused'• guilt or this 
speciticaUo:n. 

'• Ill Specitication 2, Charge I, 1t ia alleged that acouaed on 
October 11, 1934, wrongtully borrowed *300 from an enlilted man, Technical 
SergNllt Hopper, Medical Department, Tripler General H09Jli tel. It will 
be recalled that accused pleaded guilty 1io thia apeo1ticat1on. The 
eTi.dellloe tor the proaeoution relatiTe to thia apecitication ia aolely that 
ot serg&a.nt Hopper, which may be abatraoted aa rolloqs rrom .lugust, 193', 
to :rebruary 151 19315, I •• aeaiahnt boolclceeper at the post exchange, 
Tripler General Hospital (R. 221). I lent accused $8>0 and at a later 
date $100 more. He gaTe •• a note, as tollowa: 

"Tripler General Hospital, 
Honolulu, 'f.H., 
Ootober 11, 193'. 

TO WHW IT MAY CONCERNs 
I promise to pay ll:LBER'l' B. HOPPER, '?ech. 

Sgt., M.D., Tripler General Hospital, Honolulu, 'f.H., the 
aua or THRD HUNDRED DOLLARS (t3<X>.OO) on or before 
December 31st, 193'. Valu& rece1Ted thia date. 

(S1gne4) L. M. GOULD 
(TJped) L. .U. GOULD, 

2nd Lt., Med • .A.a. Corpa. • 
(R• 12a, 223; l'roe. EE. 11.) 

Th• prosecution aak:ed the w1tneas how much, 1t any, ot the loa.n had 
been repaid. The detena• vigorously obJeote4 that whether the loan waa 
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repaid had no bearing on the offense charged. The prosecution contended 
that the question was proper, not only with respect to the present 
specification, but also With respect to Specification 3, Charge III, 
alleging E1D.bezzlement of Private Dutty•1 money. The law member oTerruled 
the defense's objection, and the witneaa answered that in November le.at 
accused paid him $50, but reborrowed it in ten minutes on w1 tnesa• state
ment that the money was not due until December 31, e.nd that it acouHd 
needed the money he did not ban to repay it at that time. Other than 
the above, none or the loan has been repaid (R. 225). 

It the ruling or the law member mentioned in the preceding pare.graph 
be considered improper, the error was harm.leas ao tar as concerns 
Specification 2, Charge I, because accused pleaded gu1Uy to it, and 
also so tar as concerns Specification 3, Charge III, heretofore discus1ea, 
because ot the compelling nature of the ertdence in support thereof. 

The only evidence introduced by the defense w1 th reference to the 
specification now under consideration lil'ls the testimony of accU11ed, as 
follows: This money was not due until December 1. Prior to that I had 
ottered to reJ.)ay $50 or $100, but sergeant Hopper said that he did not 
need u. A tew days after I was placed in continement at the hospital, 
I received a check for *300 from a finance canpany in San Antonio which 
was taken away trom me by the ward officer and I have never aeen it sine•• 
It was my intention to use that money to pay Sergeant Hopper (R. 345). 

The 1'ind1n&s of this apeciticaUon and ot the charge under which it 
1a le.id are supported by accused'• pleas of guilty and the eTidence 
1unmarized above. 

s. 'l!le Boe.rd of Review next paa1es to the Speci1'1cat1on, Additional 
Charge, alleging that aeeuaed, ha.Ting been placed in. arrea'\ :rebruar:, &, 
li3D, broke arrest :rebruary 1,. The principal eTidenoe to ahow that 
accused ws placed in arrest J'ebruary 6, 1935, u alleged, 11 the teati.ony 
ot Colonel .1onea, eomnandtng oftieer ot accused and et Tripler General 
Hospital. B• testified that on that clay he chenaed accuaed•e ate.tua fl'all 
confinement. to arrest 1n that hoapi tal. by a written oollllllllllicatioll, rec.eip'\ 
ot which accused acknowledged in writing. Neither the COlllllWlicationmr 
the receipt w.a produced (Jones, R. l5',lM,U5'1,1&5). The only other 
eTidence that accused waa iu arrest on lebruary 1, we.a the test~ny of 
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Jl<!.jor Banwell, Medical Corpa, who n.a otticer ot the da7 at Tripler 
Geaeral Hospital on the night or February 13-14, that the atatua ot 
accuaed at that tiae •• -.rreat 121 quarter••, tborgll he did not know 
the limits ot ucuae4'• arred (R. 2M1 8:S~). 

The only eTidenoe or breach ot e.rred was the testimony 'or corporal 
Benedick, Corporal ot the OUard, :rort Shatter, on. the night ot February 
13-l-', 1930, that about a1~ a.a., February 14.1 he had posted ·his relief 
•on the Mth aide• and n.a coming be.ck w1 th the men 11ho had been relien4 
when he round accuae4 •on the road that goes up tl"Clll the gulch toward 
the post exchange•. Accused appeared to be frightened, walking Terr 
taat, and lllllllblinc w himself. He had blood on his hands, tace, and lega, 
and a safety razor blade w1 th a holder in hia hand. ~ere were cuts on 
hia wriata and the 'back ot hie leg.a. Th• corporal and one or the aentriea 
each took him by- an am and eaoorted him back to the hospital. 'l'ripler 
General Hoapita1 is on the naenation ot :rort Shatter (R. 2'8-250). 
Major Barnwell, Jletical Corpa, testified to aeeing accused at Tripler 
General Heepital about 2 a.a., J'ebruary 14, 193'5. Accused n.a dreaaed in 
pajam.a, •a Tery- cold, apparentl7 auttering traa a nervous reaction., had 
blood on his taoe1 hands, and clothing, and had .u.perfioial cuts about 
a.a inch loq, apparentl7 :made b7 a sharp 1natrument1 one on the wrht 

· and three or tour on the left leg (R• 251•25'). ' · 

J.ccuae4 testified with respect to th1• apec1tieat1on that on rebruary 
lS he was le.boring under great mental strain, that he telt e.a it he waa 
going crazy, and tinall7 got a razor blade, cut himself on the hand• and 
lega, jumped up, and ran out, tried to get awa7 tram it all. The next 
thing that he knew he was baek in the receirtng o1'1'ice (R. M4.1 34~). 

'l'hat accused waa duly placed in. arrest at '?ripler General Hospital 
on 7ebruary 6, 1935, aa alleged in the Speoitication, Additional Charge, 
1a clearly- eatabl.1ahe4 by- the teatimony or Colonel Jones, commanding the 
hospital. Though the arrest and 1ta acknowledgment b7 accuaed were 
aocanpliahed by written inatrumenta which were not introduced in evidence 
nor their w:aaTailab111ty- accounted tor, this irregular! ty may be considered 
waiTed in the abaenoe or objection by the detenae. Par. 116 a, M.C.M. 
'l'he contention of the defense that this speoitioation was not-provan 
~ecause or the absence or eTidence showing the limits ot Tripler General 
Hosp1ta1 1a un:hna.ble. J. gceral court-martial, appointed by the Commanding 
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Oeural, Ba•iian Departmeni (H•dquartera :ron Sbatur), aitt11ig at 
i-ort Shatter, coul4, as a matter ot canmon a1likr7 lmo'l'l••, .ica 
jlldioial notice ot the 11.mi h ot Tr1,pbr General HO•p1tal and that the 
point at :rori Sbatter at 11hich accused _. apprehended •• outa14e of 
8Uch 11111tae 

In the opiD.ion ot the Board the evidence establish.. be:,on4 a 
ree.somble Ooubt the gu1U ot acou.aed ot thia •pacitieaUon and eharg•• 

9. J.tta.ched w the record are le'\ten fl'<II accused '\a the PrHident 
and to 'the c«rmau41ng General, Baniian Deparl:ment, OOmlllSlting on hi• 
trial. and :requa•tin& olem.eno7. In these letters he contends that he 
41d not haTe a fair trial, that his detenae COW111el •• 1ncG11Pehn'I, 
and that though he admita the shortages the apec1t1o intent involTed ill 
the HTer&l mbezslement apeciticationa na not proTG• Additional 
leUera ot accuaed to the Commanding Ottioer. J'ort Shatter, and the u. s. 
Department ot Justice are alao atta.oh-1, 

The record ahon that accused•• represented b7 a oiTilian at'°ruy 
aa individual oounsol &Histed by the regularly appointed 4etenae counsel 
ot th• ooun; the Board aeea no aerioua taulta ill their conduct ot the 
deten.ae. That the HTeral connraiona ot tunda alleged 1n the three 
embezzlement apecificationa were w1 th fraudulent intent me.y cle&rly be 
interred. tram the eTidence in support of "these apeoitioationa heretofore 
•ummarized 1n this opinion• 

.t.oou.aed 'baHa hia pl.ea tor cla:nenoy on the grounds ot hie le y-ear• 
ot hono:ra'ble aerTiee, the tact "that he haa unr before receiTed any 
puniabment, eTen or a minor nature, hia willtngn..• to aa8UJl18 :reaponai• 
b1lit7 tor the ahortagea, hie poor 1lN11ih, hie laolc ot kncnrleqe o:r aD.7 
tn.4• or oooupation, and the disgrace that would be inflicted upon hi• 
JDOtherleaa eon, ~ years ot age, it the sentence ia exaeuted. He urgea 
that he be aaTed from 41amiaaal it possible and that at leaat h• -e 
Hl'ed troa oontinerunt. In hia in&>raement on the letter to the Preaiclct• 
the Oolmanding General, Ba•Uu Department, ate.tea that the ftrioue 
atatanenta made by aocuaed in the lettera mentioned haTe been giTen earetul 
oonaidera.tion, and that he 1a conTinOed that aoeuaed 1a abll1lat111g inaanit7 
and that he wrote the a4ditional letters referred to w1~ that end 1n Tie•• 
The paper• accompanying the record include a report ot a board ot aedioal 

_,.,,,_ 
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otficera convened at Tripler General Hospital before the trial to examine 
into and detennine the mental capacity ot accuaed. Thia board found 
that accused waa mentally responsible tor his acts at the ti.me ot the 
commission of the offenses alleged, that he was mental.17 responsible 
at the time or the examination b7 the bOari., and that he •• mentall7 
capable ot conducting his detenae. There is noth1Jl8 in the record ot 
trial or accompanying papers to ahow that acouaed•a health 1a aeriousl7 
impaired. 

After carefully considering these aeTeral oonmunicationa ot accused 
in the light ot the tacta and circumatancH ot the cue, the Board ot 
Review doea not recommend clanenoJ• 

10. .U the time ot the trial aoou1e4 na 37 1/12 years ot age. 
'!'ha statement ot hia aervioe as it appears in the ADff Register 1a aa 
tollon& 

"PTt., pTt. 1 cl., corp., agt. end start qt. Med. Dept. 10 
July 18 to 8 Sept. 22 and trom ro Feb. 23 to 22 Oot. ~; 
2 l t. Med. Adm. c. 5 oot. 29; accepted 23 Oot. 29; l l t. 19 
OOt. M.• 

11. The court wao legally oonsti tuffd. Ho errors injurioual7 
atrecting the aubatant1al rights ot accused nre oommUW at the trial. 
'nle reoori. ot trial is legally sutficient to aupport the tindings ot guUt7 
and the sentence and warrants contimation thereot. A aentenoe ot dimisal 
11 authorized tor the Violations of the e;th, IN and teth .Articles ot war 
in-volTed in the present case. Continment ia a penitentiarr 11 authorized 
tor embezzlement by the 424 Article ot 1Jar and aectiona gs and 4.01, title e, 
Code ot the District ot Columbia, 1929. HowTer, the accused ia not u 
habitual. criminal and thia appears to la• hie fira11 oftenH. While oontine
mant in a penitea.tiary 1a authorized 1n thia caae, it cloe1 not appear that 
the purposes of diaoipline demand pcitentiarJ" oontinanen\ or that the 
conf'!nmunt ot acouaed in association w1 th miadau•nauta and ailitalT 
offender• would be to their detriment. Par. 00 !, M.C.M. The Board ot 
ReTiew is accordingly or opinion that the illtereat of dieoipline would be 
a4equatel7 Hl'Ted it the .&.tlanUo Braneh, Unitel State, Diaciplina?'J' 
Barracks, Qovernora l1lan4, New York, were 4uignated ae the place ot 
eontiDSllent. and ao reOOJ11Unda. 
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WA.R DEPAR'IBNT 
In the offioe of The Judge Advocate General 

Washington, n. c. 

Board of BeTiew 
CM 203555 JUL 1 7 1935 

UNIT ID STA'!':SS ) WA.R DEPARl'MENT 
) 

Te 

Oolonel J.I,ETAN!)ER x. WILLIAMS 

) 
) 
) 

Trial by G.C.M., convened at 
Fon Humphreys, Washington, 
D. C., May 20, 21, and 22, 

(0-00), Ql,la.nermaater Corps. ) 193~. Dimnissal. 

OPINION ot the BOilD a, REVIEW 
SAIJNDEBS, 'rORNBULL and SMITH, L.U., J'Udge Advocates. 

1. file .Board of ReTin haa eDmined the record ot trial in the 
caee ot the otticer named above and aubnits this, its opinion, to 
'!'he J'Udge AdTOoate General. 

a. The aocuaed na tried upon the following charges and apeci• 
ticaUonas 

CHARGX1 Violation of the 95th Article ot War. 

Specitioation l: In that Colonel Alexander E. William.a, 
~te:rmaster Corps, then Brigadier General, 
J.aaietant ~ua.rte:nnaster General, United states 
~. in charge ot the Transportation Division, 
Office of 'fhe (luartermaster General, Washington, 
D. c., did at Washington, D. c., during period 
NoTanber M to 28, 1933, both dates inclusive, 
eolicit and obtain a loan of $2500.00 fran Mr. 
!'rank E. Speicher, a repreaentatiTe of the Eastern 
Beo Corporation of New York City, in exchange tor 
a note in worda and figures as follows: to wit 

w12rsoo.oo waah, D.C., NOT.24,1933 
& Mo. - .. • • atter &l.te I promise to pay to 

ihe order ot Bearer 
Tnnty the hundred - - - - - 00/100 Dollars 
at~ 

Value NHind 
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the said Colonel Williama, then Brigadier General, 
aa aforesaid, well knowing at the time he aolioitad 
and obtained aaid loan, that the aaid Mr. Speicher 
n.a &'\tempting to taTOrably intenat him, the aaid 
Colonel Williams, then Brigadier General, aa atore
aaid, in hi• otticial capacity a• ottioer in charge 
ot the Transportation Division ot The Q.uar1ermaater 
General'• Ottice, a1 to the suitability tor equipment 
on motor vehicles to be purchased by the ll'ar Department, 
ot cemented-in tub••, a patented t1P• ot inner tube tor 
pneumatic tires, manutaotured u:oluaively by the said 
Eastern Beo Corporation. 

Specitication 2: In that Oolnnel Alemn.der E, Williama, 
Q.uarte:rmaster Corpe, then Brigadier General, 
J.adstant Q.uartennaster General, United statea J.:ray, 
in charge or the Transportation Division, Ottice ot 
The Q.uartermaster General, Washington, D,·C,, did at 
Washington, D, c., on or about 1anuary 15, 1g34,, solicit 
and obtain a loan ot $0000,00 tran Mr, Frank E, Speicher, 
a representative ot the Eastern Beo Corporation ot New 
York City, the said Colonel Williams, then Brigadier 
General, as aroresaid, well knowing at the time he 
solicited and obtained aaid loan that the said Mr, 
Speicher waa attempting to ravorably interest him, the 
said Colonel William.,, then Brigadier General, aa 
aforesaid, in hie ottioial capacity ae otrioer in 
charge ot the Transportation Division ot The Q.uarter
maeter General's Ottioe, as to the suitability tor 
equipment on motor vehicles to be purchased by the 
War Department, ot cemented-in tube•, a patented ty:pe 
or inner tube for pneumatic tires, manutactured ~ 
olueively by the said Eastern Bee Corporation, 

ADDITIONAL CHARGE: Violation ot the 96th Article ot War, 

Speoitication: In that Colonel Alexander R, Williama, 
QUartermaater Corps, then Brigadier General, 
Asaiatant Q.uartarnaster General, United Statea A.l'my, 
1n charge or the Transportation Division, Oftioe ot 
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The Quart"3rma.ster General, Washington, D. c., having 
taken an oath in a hearing before subcommittee No. 3 
of the C01,mittee on !Jilitary Affairs, Rouse of Repre
aentatives, a competent tribunal., that he would testify 
truly, did, at Washington, D. c., on or about December 
10, 1934, willrull.y, corruptly, e.nd contrary to such 
oath testify as follows: 

Question: "General, I want to ask you this: Did 
you ever obtain BIJ.Y money, any cash 
tran Mr. Speicher?" 

Answer: ":io, air." 
Question: "i1one whatever?" 
A.newer: ~Io, sir." 
Question: "Did you ever give him a note tor a 

certain sum of money?" 
Answer: "No, sir." 

which testimony was a material matter and which he did 
not then believe to be true. 

He pleaded not guilty to all charge• and specifications, and was found 
not guilty of Specification 2 of the original Charge, but guilty ot 
the originnl Charge and Specification l thereunder and of the Additional 
Charge and its specification. He was sentenced to be disniased the 
service of the United States. Four mambers of the court recommend that, 
in view of the long and distinguished service of accused in peace and 
war, including gallantry in battle, and as an act or mercy, the sentence 
of dismissal from the service be c0Illl1Uted to 1uspenaio11 from rank, duty, 
and comoo.nd during the remainder of aocuaed's service on the active 
list, and forfeiture of all pay and allowances for four years. A fifth 
member reconmends that on acoount of the long and faithful service of 
accused before the oo:nmission or the offenses of which he was convicted, 
the sentence or dismissal be conmuted to suspension from rank, duty, 
and command, and forfeiture of e.11 pay and allowances tor a period of 
five years. 

3. The material evidence in the case which may properly be con
sidered in support of the findings ot guilty may be summarized as 
follows: 
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.A.ocuaed •• Brigadier General, J.slietan.t Quar,erma1ter General, 
in charge of the 'l'ranaportation Diviaton ot the ottic• ot the ~rter
ma1ter General, during the period J'ebl"Q&l7 &; 1931• to J'ebruary 6, 193:S, 
and the Motor Transport Branch ot that ottice was directly under him 
durina this period (J.coused, R. 228, 245-2"). DUring the period October 
l, 1933, to J'ebruary l, 19341 approximately; the Gonrnment was in the 
market for motor Tebicles (Accused, R. 24&). 

On AUgUat 2, 1932, Frank E. Speicher (now vice president in charge 
of sales ot Eastern Bee Corporation) answered a new1paper advertisement 
end procured a poai tion w1 th the Eastern Bee Corporation selling and 
G;Ploitina an automobile tube man~aotured by that corporation (Speicher, 
R. 16). Thia tube was a patented type ot cemented-in inner tube for 
pneumatic tire, (Miller, R. 198; Accu1ed, R. 24&). On the followina 
day he came to Washington, D. c., with the view ot intereetina the 
Govermnent 1n the tube1 (Speicher, R. 17). About a month atter hi• 
arrival in Washington, he met Brigadier General Albert L. Cox, Reserve, 
who evinced interest in the tube and told Speicher that it he could aee 
hie way clear to engaging him, General Co:x, aa aUomey, the latter would 
be able to assist him 1n interHting the Government in the tubea, as he 
had many friends in the Amy. .!.bout two 1reek1 later Speicher again met 
General Cox and told him that he would be glad to install the tubes in 
goTernm.ent vehiclea and let the Government run them at the expense ot 
the Eastern Bee Corporation. General Co:x told Speicher he would aee 
accused at luncheon that day, and that after luncheon he ,rould like to 
aee Speicher. Immediately after luncheon he waa advised by General Co% 
to go to the Munitiona Building and wait in accused•• ottic e until the 
latter came in. He went there and was waiting tor ~ccused when he came 
in. (Speicher, R. lS-00; A.ocuaed, R. 229) General Co:x also came to 
the office. As a result or the interview then had, accused telephoned 
Captain Daile7, in charge ot the Q.uarte:nnaater Corpe Garage, end at 
accused's instance Captain Dailey arranged with Speicher for the in• 
atallation or his tubes in the cars ot the Secretary ot war and the 
Aesietant Secretary of War, and in another oar (Speicher, R. 19•20; 
Accused, R. 230,849). 

Accused adTiaed Speicher how to go about getting hie tubes con
aidered by the Almy, and told him to go to Fort Bragg where testa of tub•• 
were being made by the field artillery (Accused, R. 230). Later General 
cox and Spe~cher went to l!'ort Bragg to see Colonel McIntyre. An arrange-
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ment na made with the J'ield J.rtillery Board there to take a nllllber ot 
the tubee and run a tHt with tb.111i. Thia teat we.a mad• by a battery 
thd wu prooeeding to Cam.I> .Ulen. 1'!1• tubes did not ree.oh J'ert Breu 
until after th• b&Ue:ry had departed, but the bt.thry na 4alqe4 1J1 
W&llhington and the tubH nra inetalled then under Spe1oh•l"'• auper
Tiaion. (Spaioherr R. 21.) 

Speicher wanted. to aee the tubes that had been inatalled in aom.e 
cara iaauecl to the CCO (A.ccuaed, R, 230} and in J.uguat, 1933, aoouaed 
wrote 8.44 deliTered to Speicher aix letters, which rea.4 •• tollowa 
(SpeiChH', Be 2~~; ha. 1•6) J 

•J.ug 15 1933 
MEMORANDUM to Mr• Clark 

'?re.nap Clerk 
J'or11 HayH 

Please help Mr, Speicher out in aeouring the intormation 
he daairH, 

/ 

J.. E. 11'111iuia. • (~. l) 

•Aug 8 1933 
Memorandum tor Col. Hall ... 

J'ort Bcining, Ga, 

Mr. Speicher representing the Bee tubes will call at J'ort 
Benning• ~ 

Will you attord him an opportunity to aee the trucka 
equipped with these tubes and conter with the otticer1 
operating them. 

'l'h•Y are all Chev. trucks recently turniahed the 29th 
Int and the c..c.c. Camps. 

Sincerely 
.Uexander :s. Williama.• (EE. 8} 

•Aug 8 1933 
(Addreaaed to col. Wm. H. No'1le, Q,uartermaater, 

4.th Corpa A.rea, Fort McPheraon, Ga.) 
My dear Noble • 

The Ch1Y. trucks :rurniahed tor c.c.c. Ce.mpa in .f.th 
c.A. are equipped with cemented in tubH puncture proot, 
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a new departure. 
Mr. Speicher, repreaentatiTe ot the tube co. will 

be in Atlanta and I haTe suggested he 1ee you and tin4 
out llhere the truck• are operating. He me.1 be ot 
assistance to the operating personnel in suggesting how 
to handle the tubH. 

Will you put him in right path to get the intormation. 
Sincerelr, 

William.a.• (Ex. 3) 

•Aug 8 1933 
(Addreeaed to Brig Gen Manua MoCloa]Cf, 

!'ort Bragg, North caro11na.) 
My dear Mack • 

The bearer, Mr. Speicher, representing Beo tube1, 
will drop in at Bragg to demonatrate how youmy- aaTe 
money and inoreaae efficiency of prime no·nrs by uae ot 
cemented in tub••• 

Lend an ear to the eoonany part?? an4 let him oonault 
the uaera of the CheT truck, equipped w1 th !eo tub••• 

Sincerely, 
'Bitf••. (lb:.~) 

•Aug lD 1933 
(Addreeeed to col. sam Bottom•, ~e:rmader, 

7th Corps Ar•, Clnaha, Neb.) 
Ky" dear Bott0011 

'l'h• bearer Mr. Speicher represents the Beo tube 
which is in tires on your CCC CheT. truot,. 

Will you let him. know llhere theH tNoka are 1n the 
Corp, .A.re& and allow him to 1napeot the t1"1olta he can 
e;i've the drinra uaetul information about using tha. 

SinceNlJ', 
'Bitt••. (Ex. D) 

•.lug lD 1938 
(.lddre1aed to Brig Oen .l. o. LoH, 

J'ort Ril8J', lC&nHle) 
Ky" dear A.be • 

Th• bearer Mr. Speicher represent, the Beo inner 
tube, with which the experimental tru.eka are"equippe4• 

... 
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'l.'Went7 ot theH trucks were aHigne4 24 caT at :rort 
R1l•7• 

Will you attord Mr. Speicher opl)ortunity to consult 
the ottieera & men who operate the trucks. 

Reprh Ir. beat nahea to you & Mrs. Lott. 
S1.Dcerel7. 

1Bitt• • • (Ex. & ) 

HOweTer, Speicher 414 not uae any ot the letters (Speicher, R. Ee). 
A.tter General Cox gaTe him permisaion to call and aee accuaed, Speicher 
uaed to go to aocuaed'• office quite frequently and aee hilll and call 
him Oil the telephone to adTi•• accused how he waa getting along w1 th 
the tubes in the CCC camps and to learn about new bids tor the purchasing 
ot t:rucka by the GoTermnent. Speicher •• working with Mr. Haig, in 
charge ot tlut aalea ot the Che'f'l"Olet autaoobile, endeaTI>ring to get 
:Beo tube• apecified and turniahed tor CheTrOlet cars aold to the 
Gonmment. Mr. Haig gan him an opportunity to equip with Beo tubes 
about 22!5 out ot Bl9 trucks tor the MilUia BUreau. (Speicher, R. 26,2'1) 
Speicher and Haig at one time had accused as their gueat tor luncheon 
at the Powhatan Hotel, and at another time accused waa Haig•s gueat tor 
luncheon at the Mayt'lower with an engineer named Webster trom the 
Che'fl"Olet Canp&n7. At that time there was a diacusaion about apeciti• 
oationa tor trucks being written in the Aalliatant Secretary of War•• 
ottiee. Speicher and accused became Tery good trienda, Speicher acme
tim.ea addreasing accused aa "Bitt•, and ocoaaionall7 accused addreHing 
Speicher aa "!Prank•. Speicher had also talked with accused onr the 
telephone and ea.lled him.aelt "Captain Smith•. (Speicher, R. SS-30) 

Accused on other occasions also evinced hia interest in the Bee 
tub••• Colonel B. :r. Miller, Field Artillery (with the Q,uarte:rmaster 
Corpa), aocr..ise4'• aubordinate in direct charge o'f the Motor Transportation 
Bl'anoh in the otrice ot the QUartermuter General, teaUtied in regar4 
to one incident•• tollowas 

·~· Did General Williema ever give you any instructions 
Yi th regard to tubes ot the Eastern B•c Co~oration? 

4. No; I don't think General Williama knew anything about 
the first specification and when it waa attem;pted to 
have the BH tube apecitied, because that waa handled 
directly with the National Guard, the ~uartermaater 
General'• technical ccmmittee and finally- in conterenoe 

_,_ 
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in the otfice of the deputy chief ot atatt. At one 
time Speicher made a complaint to GGeral Williama 
that we bad issued orders or instructions that theae 
ctmented-in inner tubea would not be placed in atock 
in th• quartemaater depot. General Williama aaked 
me about thia and I explained to him tb.ai these tubes 
were ezperimental and did not IUMt4 replaoce21t, I 
further explained that we ahould not bu7 and atoolc 
w1 th them beoauae tb.e;y had to han a oan ot oement to 
cement them in end a oan ot high-teat gasoline to 
ranoTe the tube trom the caaing. Oeneral Williama 
agreed with me. Those instru.cUona went to the quarter
maater ot the 8th Cor.pa A.Na, who had requested that 
these tubea be atocked. 

Q.. Did Mr. Speicher ocoaaionall;y come to your ottioe, 
A.. He n.a in the office tour or tive timea during the time 

between 1g3~ and the time he 41ae.ppee.re4. • (R. US) 

Accused teatitied about thia and another incident aa tollowaa 

•Q.. Do you remember that Mr. Speicher canplained to you 
that the Q,uartermaater General had isaued inatruotiona . 
to the Q,uartermaater of the 8th Corpa .Area not to atock 
the Q,ua.rterma.ater Depot• there with Bee tubea? 

A.. Yea. 
Q.. .&n4 you took that matter up with Cclcm.el l41ller, I 

belien? 
A. Yea. 
Q,. Wh7 did you do 1hat? 
J.. Mr. Speicher said to me that the Q.uartermaater of the 

8th Corps .A.Na had aaad to han the Bee tube stocked 
to replace those that might go bad and that Hole.bird 
had turned it down and would not bu;y the tubes tor the 
8th Corp• Area. 

Q,. Did Mr. Speicher initie.ta ·:Jlia? 
A. Yea; he c811le to the ottice. I called Colonel Miller 

about it and he said 'No, we have riot at.ocked with 
"those tubes, because we would he.Te "to furnish them 
cement to place them and special gasoline to waah them'. 
He did not think it waa a good idea, and I said •J.11 
right, do not do u•. 
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Q. Do you recall a oonveraation you had with General 
DeWitt, then ~uartermaater General, in regard to 
givillg the Bee tubH a more thorough tryout before 
they were cut out ot War Department epeciticationa? 

A.. We diacuaHd that natter and I aaid I thought they 
ought to have a thorough trial ao that when •• made 
a decision it would be accurate and 4et1nite. They 
had not been given as thorough a trial aa I thought 
they ahoul4 ha1'th • (R. !4.9-~) 

A.round the 00th or 21.at ot Novcber, 193!, accustd telephoned 
Speicher that he wae coming to the Carlton Hotel to ... the latter 
(Speicher, R. Sl). Speicher and :Ro7 c. Reick had a roan there at the 
time (Speicher, R. 31; Remick, Rtt lBD). When acou.eed arrived at the 
hotel he had hie aon w1 th him. 'rhe eon waa introduced to Speicher aD4 
Blllliek a.nd the aon went upatairs nth Remick to discuae the matter ot 
Remick•a aaaiatance in aecuring aposition tor the eon with the Tenn••••• 
Valley A.utborUy. (Speicher, R. 31; Remick, R. 185; Accu•ed, B. 2!50) 
J.ccuaed and Speicher atood up at the north end ot the hotel lobby where 
the following conversation (to quote s.peiohe:r) occurred between thema 

•J.. General Williama eaid, •Fre.nk, I want to aak you a 
little tavo:r•. I ..1d, 'What is it?• He aaid, 'I am 
pushed tight and I •nt to borrow a little money'. 
I aaid, 'How much do you want?• At the aeme time I 
reached in my pock:e'\. H• Aid, 'I would like to have 
$2, '500•. 

Q. He or you aaid that! 
,1.. He aaid that. He aaid he would like to have 12,!500. 

I told him, •That is a lot ot money, but I will try 
to get 1 t tor you•. '!he General aaid he had a tum 
in Little River, North Carolina, and there nre certain 
obligationa in connection w1 th 1 t that had to be taken 
care ot and he would like to have the money by the 24th 
ot the month, by the end or the week. I told him I 
would do lD1' bHt; that I would try to gd 1 t and le, 
him know.• (Re 33) 

J.coused then owed $1500 on a pas, due note to Doctor D. H. J!oLeod tor 
money used on the tara (.A.ocuaed, R. 851). 
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Th• next day Speicher called up Mr. Garrett, the Tice president 
and treasurer or the Eastern Bee Corporation in New York City, and•• 
a result on Saturday, November 25, rece1Ted a Weatern Union money order 
tor t2roo trom William L. sweet, :rr., president ot the Eastern Beo 
Corporation (Ex.?).· It was impossible tor him. to eash the money order 
on Saturday afternoon. However,. he telephoned accuaed, advised him ot 
the receipt ot the money order and told him he would meet him at the 
Hotel Washington on Monday, where aoouaed. waa to have luncheon. R• 
1aw accused at the Hotel Washington as arranged, exhibited to him the 
Western Union mone1 order, and accused arranged to meet him around e130 
P••• at the Carlton Hotel. Accused came to the hotel aa arranged and 
met Speicher in his room, No. 4'5. Speicher, 'llho had previoual7 cashed 
the money order, turned over twenty-tiTe $1.00 bill• to accused, who 
di1tributed the bill• emong aeveral ot his pockets. Accused said, 
•I want you to know. that I only want thi• :aone7 aa a loan•. He then 
took out a pen, went tQ the dresaer e.nd Wl'Ote out a note tor 12500, 
which he handed to Speicher. Thi• note, 'llhich was receiTed in eTidence 
(Ex. 8), r~d• a• tollowas 

•tEe00.00 11'a1h. D. C. Nov. U, l;~. 
5 m. - .- • • • - • • • atter date I promise to pay to 
the order ot Bearer 
TWenty five hundred - - - - - - - - - • • 00 Dollar• 

loo 
at ~. 
Value receiTed .A.. :s. Willie.ma. 
No. DUe .• (Speicher, R. 33-~7) 

Speicher mailed the note to Mr• Garrett and later received it back 
from him. in a special delivery letter, the note then having a aeries 
of holes punched 1n the aignatul'e ,(Speioher, R. 37-38) •. When Speicher 
telephoned :Mr. Garreu about the l2t!OO loan, he told aarreU that accuae& 
Nquested the loan because he had a mortgage on a farm 1D. e1 ther Jrorth 
or South Carolina on l!hich he raised artichok:H and he wanted the loan 
to pay ott the IIOJ'tgage (Oarrett, R. 1Z7). Mr. Garrett took the matter 
up w1th :Mr. SYHt• though whether the form.er told the latter the money
was for accused 1a not clee.r, and Mr. sweet hlegn.phed 12500 to Speiohel' 
(Oe.rrett, R. 138; sYeet, R. 21,). 1!le neJ:t week Garrett came into i.tr. 
sweet•• ottioe with the note for 12000. 'l'h• incident ot punchina holH 
ln aoouae4•• aignature Oil the note la 4Horibe4 by Mr. snet aa tollons 
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"Mr. Garrett brought the note to my office and told 
•• that it we.a the $2,500 I had aent to Fre.nk: 1 that the 
money had been loaned e.nd that waa the 110te representing 
the money. I do not recall that he bad any mepage or 
information trom Speicher other than the note. I delllllrred 
and .aid I diaapproved of u. I said that I did not care 
to be loaning money in such amounts to anybody. It•• all 
I oould do to finance the company and Speicher. I retuae4 
to 'take the note& I did not want 1t. 'fhe note waa no good 
to me. I have an objection to notea. :Mr. Garrett aat 
alongside or me after I had told hilll what I thought and then 
punched the boles in the 110te. • (R. 214-21~; also aee 
Garrett, R. 138-139) 

Twenty-the hundred dollars ms charged to the account of Speicher 
(Garrett, R. 139). ~ccused did not otter to repay the $2500 to Speicher 
d any or the times he aaw him after Speicher gave accused the mone7 
{Speicher, R. 41). The note remained in Speicher's poaseaaion until he 
delivered it to an agent of the Department of J'Uatice in New York Cit7 
(Speicher, R. 58). It may tairly be inferred trom the evidence in the 
caae that the note has not been paid. 

On November ?:I, 1933, he (accused) bad obligations amounting to 
several thousand dollars including a note tor $900 due the ~ey Trua'\ 
Company, loans on two government and two other insurance policies, loans 
of approximately $800 trom members ot his family, a balance on an auto
mobile, $302.~ tor tertilizer, treight and interest on indebtednesa, and 
accounts with a number ot stores in Washington and elae1'here. The 
balances on that date in hia two bank accounts were $0.~l in the Bre.nch 
Banking and 'rl'Ust Company, Fayetteville, North carolina, and lt51 in the 
l!Unsey TrUat Company, Washington, D. c., where he maintained a joint 
account with his wife. (Accused, R. 256-?:/l) 

On November 29, 1933, accused made a depoa1t ot $100 in cash in 
the MUnaey- TrUat Company to the Joint account ot A. E. or 1. 14. Williema; 
another depoai t ot t500 in cash n.s I!ll'lde to the same account by :Mrs. 
11'ill1e.m.a on the .am. day. On December '7, 1933, another deposit ot tl,00 
ns made to the same account, and still another of tl,00, this by Mra. 
W1111ems 1 on December 15, 1933. On Novanber !9, 1933, accused purchased 
for oash a draft for t900 trom the lt1gga National Bank of waahington, 
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D, c., to the order or the Branch Banking and Trust Company, h;retteTille, 
North Carolina (Ex. 13} • Thia dn.tt was purchased on a bank other than 
the one in which accused kept his account, '!hough he had occasion on the 
same day to go to his own bank and make one or the deposits aboTe mentioned. 
On December l, 1933, he paid Jl90 to the Agricultural J.dJuatment .ldminis• 
tration. He purchased tor cash at the post ottice in the Ne.Ty Building 
money orders as tollowss December~. 1933, 1ohn Wenemeker, Philadelphia, 
tsoo; December 13, 1933, Collector ot Internal Rennue, Baltimore, Maeyland, 
$22.99. On Deoll!lber le, 1933, he made a caeh payment ot JlOO to the Palaia 
Royal, Washington, D. c. On December 18, 1933, he made a depoai t ot tlOO 
by money order in the Branch Banking and Truat Company, J'a79t"8Tille, 
North caro11na. None ot accused'• pay was use4 in making theH depoaita 
and payments which aggregate $2311:l.99. (.A.ccueed, R. 3ll•321J J'anie M. 
11'1ll1ams, R. ~99-.«>0) 

On M!ly 2G, 1934, accused waa in New York to make an addreH before 
a meeting ot Reserve ottioers and to tre.naaot 1au ArrrJ transport buainHa 
(Accused, R. 238; Bash, R. 4l1). Speicher, Who did not 4ea1N to SH 
aocuse4 but Who understood that accused dHired to aee him, called ao
cwied onr the tal.ephone d th• Mo.Al.pin Hotel and told him he wu ,ending 
a •boytt With a note 1n the handwriting ot accused (tor identification 
pur,poaea onl7} and that accused could talk w1 th the boy and make &DJ' 
arrangements he 4edre4 through hill. !!lia "boye, Kr. Schlluer, a laW71r, 
wu to make arrangemente tor acouae4 and Sp1ioher to get together. 
(Speicher, R. 51•:52) Harold Sohnuer, the Youn& lawyer, teaUtied u 
tollowa a• to th• arrang•ent tor hie meetinc aeouaecl at the Hotel Mul.pin 
and or hie Tisit to hill.a 

"Q• State how you omu to go theret 
A.. .ln arr&llBElll.lnt had been made 1n New York City through 

a oertain party an4 • 
Q,. What par11yt 
1.. Na'\h.&n Silnme.n, ot Broadway• N" York C1t7. We hacl 

been 111 oonterence with :oaeph S11Tel'm&U in ll'allhillgtoa 
on J'riday preTioua to Ma:y 28 an4 he intormecl ua that 
General Williama would be 1JL New York Ol t7 the tollow-
1%1& 1Sa7. He aaid that I or Mr. Speicher ahould OCl'/IJIIU.Di.. 
cate nth Nathan SilTeman in lower Broa4n7 an.4 he 
would adTiae ua Jut Whea General l'illiaiu would be la 
Be• York Cit7 and Where. That waa to be done at ll 100 
o•olock saturday morning and at 11:00 o•cslock I telephoae4 

http:OCl'/IJIIU.Di
http:2311:l.99


(89) 

Nathall_SilTernan and 1>.e iol.4 me to oall him again. 
I called again and he then adrtaed me that Omerel. 
Williama would be at the Mc.alpin Hohl a, 1100 
o•clock that da7. OD that da7 at or about 1100 
o•clock I prooeedecl to the Mo.Upill Hotel ud went 
upstairs and nobod7 was there. 

Q• Do you recall where you went in the llo.Upin Hotel? 
:a.. Roen 1095-&, I think; or it me.y have been room 1295-&. 

'rho I went do1tUSte.irs and met Mr. Speicher a abort 
distance away with 1'11118lll Hill, another dtorne7. 
I told Mr. Speicher that General Williama waa not 
there ill the room. He told me the General waa there, 
becauae he aaid he had telephoned him. I went back 
and General Williama waa there and I asked him whether 
Mr. Speicher had telephoned to him and he aaid he had. 

Q. You ha.Te teatitied that we had gotten in touch Yith 
1oaeph SilTe:mian prior to this Tisit. Whom do you mean? 

.&.. Mr. Speicher and m.yaelt. 
Q. B7 telephone or otherw1HT 
4. 4l.waya b7 telephone. 
Q. Telephone trom Ne,r York Cit7 to Waahillgton? 
~. Washington to New York or New York to Waah1ngton or to 

Asbury Park:, hie home, the hane ot both S11Tennana. 
Q. What waa the reaaon tor talephoni.Dg to Washington to 

Joseph Silverman'? 
A. There ••re aeTeral reasona. Mr. Speicher had been in 

c011111UD.icat1on with Joseph SilTel'm8D. oontinuoualy • 
PRQS~ION. 

It occurs to me that I 11hould state and I prea\.lD8 we can 
eatabliah it that Mr. Speicher ha• 1RliTed the priTilege ot 
attorney and client throughout and he oonaenta to hie coun.eel 
appearing and testifying to these l)rooeed1ng11. 
D:D'lmS:I. . 

We haTe no obJeotion to his testimony. 
PROSECUTION. 

I do that tor hia protection alao. 
Q. What waa the reason tor telephoning to Washington to 

1oaeph SilTe:nnan? 
A. :ar, :,P.ioher had bNn in oornmun1oation •1th Joeepn. SilTer

man moa'\ eTer7 day tor a period ot months, and on prnioua 
oeoaaion1 he had asked about General Williama. Thia ia 

http:talephoni.Dg


(90) 

something that was told to ma. He always tel t. a great 
deal about General Willie.ma. Joe Silverman had been 
telling Mr. Speicher and ha told ma that General Willie.ma 
was quite worried about lIIQ.tters. In the course ot the 
conversation it was arranged attar a visit by Joseph 
Silverman to the Hotel Ansonia in New York City during 
the passover holidays that upon Mr, Silvennan•a return 
to Washington ha would arrange to have General W1ll1e.ma 
at a certain telephone number and have Mr, Speicher 
talk to the General and calm. him down, . Shortly there
after, I think it was in April, 1934, an arrangement 
was made at ll o•clock one evening and Mr. Speicher then 
spoke to Mr, Silverman and I presume to General Williams, 
Thia was a telephonic conversation and I only know what 
Mr, Speicher eid, 

Q., Were you present at the New York and ot the conversation? 
A, Yea, 
~. Do you know what telephone number Mr, Speicher called? 
A. Yes; it we.a Wieconsin 2526, Che17 Chase, Maryland, 
~. Going back to the Mc.A.lpin Hotel visit, attar you reached 

the door or General Williams' apartment tor the second 
time, what happened? Did you knock at the door and n.lk 
in? 

A. I knocked and walked in? General Williams did not 
know me. He opened the door and I gave him a piece ot 
paper which Mr. Speicher had ginn to me to give to 
the General, I do· not rEIIlEmber emctly what the piece 
or paper n.a, but, aa I :remember, it was in the band• 
Yl'iting ot the General. I gaTe it to the General and 
told him that Mr. Speicher Md told me to do ao, Very 
little conversation took place between ua, I asked 
the General to come downstairs or anywhere else outside 
the hotel and meet Mr. Speicher, but General Williama 
refused to do that, He said he would aee Mr, Speicher 
only in hh room, 

Q, He said he would see Mr, Speicher only in the room? 
A, Yes. 
Q, Did he give any reason why he would not see him eleewhere? 
A•. No; I do not think so, 
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Q. Did you state to him why you desired to bring Mr. 
Speicher and General Williams together? 

A. I cannot definitely aay. I went as a messenger to 
bring General Williama to Mr. Speicher." (R, 162-165) 

The next morning at about 6:30 Speicher telephoned accused at the Army 
Baae 1n Brooklyn, told him that •captain smith" was talking and arranged 
to meet him at the 32d Street entrance ot the Pennsylvania Hotel at 
7:15 or 7:30 a,m. By arrangement Schnuer met acouaed when he drove up 
to the hotel, got 1n his car, and ce.ma with him to the 33d Street entrance 
ot the Pennsylvania railroad station where they were joined by Speicher. 
Accused and Speicher droTe over to 8th Avenue and 23d Street where 
Schnuer alighted. They drove about town for awhile and finally returned 
to 22d Street and 8th Avenue near Bicktord•s Restaurant where Sohnuer 
was awaiting Speicher•s return. (Speicher, R. 50-55; Schnuer, R, 167-170) 
Speicher testified as follows as to his conversation with accused during 
the time they were driving about alone, 

•.A., I told the General there were many unkind things being 
said about me in Washington, but that I wanted him to 
know that until I looked at him and told him that I 
would hand that note over, he could go to sleep on it, 
that I neTer 110uld. I said tor him to go back and tell 
1'oe Silverman that it he had so much pull he should get 
that subpoena oft ot me and that I had been listening to 
him just about long enough. I told General William.a 
that when he asked me to meet Silvarme.n and I did not 
want to meet him. I had known him long enough, I told 
the General that I would rather cut my right arm ott 
than to hurt him, I knew that he had about 34 year•' 
senice in the .u,ny-. 

Q, What did General lfilliems say? 
A. He agreed with me. 
~. What did he say? 
.A., He aaid that if that note showed up, if it got in wrong 

hands, his 34 yeara• serTica in the Army would be finished. 
I aaid that I did not haTe the note but that I would try 
to get 1 t and turn it over to him, General Williama said, 
•very well, :rra.nk, I will be in Philadelphia the following 
Thursday and I would like to aee you there it I can•• Mr 
wife carried that note and you might as well haTe asked 
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her for her right arm or leg aa to ask her to-give 
the.t note back. 

Q. We.s the.t the sum e.nd substance or the conversation? 
A. Around that, yes. I shook hands with General Williams 

and be.de him goodb7,• (R. 56) 

The next weak accused was in Philadelphia at the Q.ue.rtennaster Corps 
School (Accused, R,.343). 

It was stipulated between the prosecution and the defense that on 
December 10, 1~34, accused testified before subcommittee No. 3 of the 
Comnittee on Military A.rfairs, House of Representatives, 73d Congress, 
2d Ses.sionJ that his testimony was germane and material to the inquiry; 
that said subcolllllittee was functioning under House Resolution Z75 of 
March 2, 1934; that an oath was duly administered to accused by the 
Chairman then presiding over said suboommittee, Honorable John J'. 
Mcswain, pursuant to power invested in him by section 191, Title II, 
United States CodeJ that the subcommittee was a competent tribunal; that 
accused testified before the subconmittee a.a follows: 

Q.uestions •General, I want to ask you this: Did you ever 
obtain any money, any cash from Mr. Speicher?" 

Answer: "No, sir.• 
Question: "None whatever?• 
Answer: , "No, sir.• 
QUestion: -Did you ever give him a note tor a certain sum 

ot money?" 
Answer: "No, sir.• 

House Resolution 275 reads as follows: 

"Resolved, That the Committee on Military Affairs, or 
any subcommittee e,ppointed by the chairman, be, and is 
hereby, authorized and directed to inquire into and investi
gate the allegations and charges that he.Te been or may be 
me.de relative to profiteering and irregularities involving 
the expenditure ot public tunda tor national defense, the 
use and disposition of surplus property, and other matters 
in which the problem of national defense in whole or in 
part is involved; be it further 
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Resolved, That the 1aid oommittee, or such sub
committee thereor, shall make a thorough and 8%hau1tive 
investigation or all allegations and charges that haTe 
been or may be made in connection with any and all matter, 
pertaining to legislation or proposed legialation coming 
within the Jurisdiction or said COlllllittee, and ehall make 
a tull and complete report to the House ot Representat1Tea, 
together with such recommendations as it deems advisable; 
and be it turther 

Resolved, That tor the purpoae ot thie resolution, the 
aaid committee, or any auch subcommittee thereor, is author-
ized to hold such hearings, to sit and act during the aeaeiona 
and the recesses or the present Congress, at auoh time and 
places, either in the District or Columbia or elaewhere, and 
to require by subpena or otherwiee the attendance of witness••, 
to administer oaths, to compel the production or books, paper,. 
and documents by Government or private agencies, and to take 
and record such testimony as the oonmittee or subcomnittee 
may deem advisable or necessary to the proper conduct of the 
1nTestigation directed by this resolution.• (R. 223-226; Ex. 12) 

4. Accused testified as a witness in his own behalf. He admitted 
that he met Speicher through General .Ubert L. Cox and advised Speicher 
how to go about getting his tubes considered by the Anny. He told 
Speicher •to go to l!'ort Bragg where teat& or tubes were being made by 
the field artillery and it they saw fit to test them, that would be his 
best plan to have them tested to see whether or not they were suitable 
tor the Amy". He also told him to aee Captain Dailey, who was in 
charge or the Motor Garage in Washington, and later Captain Dailey 
telephoned accused that Speicher was there and suggested that tubes be 
put in the cars used most, those or the secretary and the Assistant 
Secretary. Accused did not order Captain Dailey to install the tubes 
but told him •that he could put them in any care he thought could give 
the best teat". Accused al80 testified Speicher "came in later and 
wanted to see the tubes that had been installed in some cars issued to 
the c.c.c., and I thought it would be a good plan to have him see them, 
because he might assist the drivers or the otticers in charge or c.c.c. 
cara in handling these tubes. Therefore I wrote notes to aeveral 
officers in the tield at places designated by Speicher. He stated 
that he would like to visit certain places." He admitted giving to 
Speicher the six notea heretofore set out (:Exe. 1•6), and explained 
that some or them were signed "Bitt• beoauae they were addressed to 
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peraonal. friend• who ha4 known him by that name ainee h9 had pla7ed 
football at West Point. Speioher came to hi• ottice freq,uentl7 in 
:regard to the tubea. He came in on one or two occasions with Mr. Haig 
ot General Motora and on other oooaaione with Mr. R•iok, preTioual.7 
mentioned in thia opiJllon. 'lh• report aubnitted ot the teat made b7 
the tiel4 artilleey waa taTOrable. (R. 23()..SZ3) 

J.oouaed teatitied that on aeTeral ocoaaiona Speicher propoaed to 
him that he ahould bu7 aane General Motora atook (R. 234) • In turther 
reference to thia proposal and w1 th reterenoe to the givins ot the 
12500 note, aoouaed tHtitied 011 direct umn.ination aa tollona 

~. Did he atate to you wllJ' you ahoul.4 bU7 that atook? 
J.. H• stated or claimed to be Tel'7 close to the 

author! tiH and he knew that General 1.t,tora •• down 
but waa going up ahort17. 

q. Did you know anything about stock apaoulation at that 
time trca your own experience? 

A. No; I had not speoulated in atooka. 
Cl• What story did he tell you about the poaa1b1l1 tT ot 

thia atook? 
J.. H• claimed to lcnow or haTe a Up that thia stock wa1 

801118 up 10011 and if purchaae4 d that time there would 
be an opportunity to make money. 

~. How :maey timea did he talk to JOU about that mattert 
J.. I would aar tour or tiTe tilllH altogether in 4ropp1nc 

into the ott1oe. 
Cl• Durinl the oourae ot thoH oonnraat10A1 414 1t 4nelop

how you would participate in tho11 1to1k al'r'I.DSll!ltl1"-, 
it at allt 

J.. THI h• urged me to w,. I told him I ba4 no IIOD.IJ' to 
aplD.4 tor atolk, !hen he p::ropoHI! that I lhoul4 lip a 
note. H• N14 hi1 b:roku woul.4 tall:1 the no,1 tor 11ourU7 
tor atoot purahaae4. 

~. D14 rou w.lk about tl:!.d note more than on.Ht 
.t.. THI he propo&14 1, on. Nnral ooouiou. 
Q. D14 there come a tiae 11hen JOU u:eouted 1uoh a DOM! 
J., YHe I 414 ao at a atan4up leak in the oornu ot w, 

ottioe, I 414 Write auoh a note 1n oou14er1Dc "1111 
pro_poaiUOA, 

~. OU you plaoe the approximate tilu ot that trauaoUont 
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J.. It waa in November, but I do not remember det1nitely
the date. 

Q. can you describe the circumstances under which you 
executed that note? 

A. I had an old blank note :rorm in the desk and I wrote out 
the note making it payable to bearer. Speicher •s to 
take that note to his broker and hia broker would aooept 
it, Speicher said. 

Q. Waa there anything aaid aa to the name or the broker? 
A. It was a broker at the Washington Hotel. 
Q.. Can you explain why the note wa.a made payable to bearer? 
A. No; except that he did not want it made payable to any

particular person. 
Q.. What happened after you executed it? 
A. I signed that on November u. We discuaaed it on ou 

visit, and aa I recall, I went back to mr desk to ananr 
a telephone oall while we were talking about the note. 
He said that he would have to endorH it or get a ropr.. 
aentative o:r General Motors to endorae it. 

Q. Where was the note at that time? 
A. I lett it on the stendup deak, and he picked it up. 
Q. Where was that a"tandup deak with reference to the dealc 

where the telephone wad 
A. It wa1 about 10 or 18 tee\ from my desk. 
Q. .And you say that Speicher had the note in his poaaeslion 

after you had finished the conversation on the telephone? 
J.. B• had picked it up and was looking a'\ it. 
Q. What, it anything, did he say then? 
A. B• said, 'I might h&Te to endorse it or get a General 

Motors repreaentati.,. to endor1e it•. 
Q. What did you tell hiaf 
A. I told him I would not have anytb.illg to do w1 th it if 

anybody had to endorse the note. 
Q. Then what happened? 
J.. I said, •'11>.en w nil tear it u,•, JUeJ1ing the note. 

H• apparently tore it up and dropped U in the wu\e 
pape:r baak:et. 

Q. Re tore up in front o:r you the paper which you though't 
waa the note you had executed and threw it in the nate 
paper balkett 

J.. Yea; that ii right. 
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q. 'lh•n na the next Um• J'OU heard that the pleot ot 
papel' SJ•lohtr threw any wu DOi the note 7011 had 
ezecuh4? 

.A.. When the CCllllllthe on J4111tary .&ttaira ot the Roun 
'brought out th• note Wh1oh I ha4 a1gne4• 

~. I• thia ( 1D.41oatina) th• note preHnte4 to 101l bJ the 
c-10.. OD Killtar1 .&ttail'I et "11t Bou.., 

I.. (.&.tter a:aaininc) THJ 1'\ 1a. 
Q. I• 1t the note 70u aeoute4 on the oeoulon to Whioh 1011 

haTe preTioual7 teat1t1e4T 
.A.. It lookalike the DOte I executed. 
Q. You recognise it aa the note rou exeoute4 at the 'Um• 

Sp11cher, aooorclina to rour own atoJ'J", tore up th• pitoe 
ot paper and thrn it in the wa1te paper 'baaket, 4o JeUT 

.le T••• 
q. Oeneral, I au Whether ,ou ha'H at u, Um• prior to 

hnu.&1'1 1, 193', NQ.utate4 or aol1c11ie4 a lean trom rn.u 
:s. 8pe1ohu 1zl the amwi, ot ta,eoo, 

.&.. :Ro, 11r. 
Q, It Sp1toh1r hu ,,atec1 that rou 414 ao aol111t a loan 

ot 11,CIOO, he 11 m11tak1na 11 that rilhU 
.&.. H• 11 miatalca, It 11 not ao, 
q. Tou haft heard 8pe1ohe:, tuUt7 heN 11Jlle:r oath that OD 

u oooaaion 'lh111. ,ou were about to prooH4 to the me1tiq 
ot th• North Oai,,lina aoo11ty ot Walhiqto:a, to ••Una to 
'b1 hel.4 in Walhingtcm. the ncing ot No,-'bu ao, 1938, 7ft 
:ba4 a oonnraaUon w1th Sp1S.oh•r lD the lobb7 ot the Carlton 
Hohl, 111. which oonTera&tion 7ou Nque1t14 thd h• lou 
10• ta,eoo, state wh1,her o:r not that 11 t:ru.• or tal.11. 
I• "1iat a true or a tll•• atattmGtT 

.&.. !'bat 11 a tal.11 1tatC1J1t, whollJ• It 11 im.4e UJ• 
Q, Will ,ou 1tate to m• u4 to 'th• ooun wh11ih1r rou ha4 I.DJ 

oon·nraaUon w1th Mr, Sp1S.oher in 1ih1 lobbJ of the hotel 
Carlton on 'that occaaion? 

.A., TH, I 414s I hi there •1tin& tor my aon. Speicher 
oame onr to me and 1:poke While my aon •• a•J• 

~. What 414 he talk about, 
.&.. It•• a general ooD.Ttraation. B• wu o011111111tiq on '\he 

taot that I•• w•ri:ng inning clothe•, Heniq 4NH• 
q. Bow long n.a your aon an1' Bow lons wu ht any betore 

he Jo1Jl.e4 101l and Mr. Sp11oh•l"t 
~. .A. tn minutHJ DOt long enough to 11' down.• (R, !U-287) 
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On oroaa-exemination he also teatitied2 

"Q• General, would you mind again e:i.,laining the circumatancea 
surrounding the d.l'awing ot a note tor $2,tlOO. 

A.. No. A.a I explained to the court before, Speicher propoae4 
that I buy aome General D>tora atock and when I told him 
I had no money to invest in atock he said thd the broker 
would take my- note. 

Q. When did you vite the note? 
A. On the occaaiona ot one or hie viaita to the ottioe. I 

do not remember the date. It 1a probably the date on 
the note. 

Q.. It 1a probably November 2', 1933? 
J.. It is probably Novembu M, l93S. 
Q. What kind ot atocJc was he going to purchaat? 
.&.. He aaid General Motora atocJc. 
Q. What kind ot •took, preferred or common? 
DE!'ENS:S. 

He hae Mid he doe1 not kn.ow. 
PRCEECUTION• 
Q. What •• General Mot.ore atock nlling tor at that '11118? 
A. I do not recall the figure ot thd time. 
Q. lfae 1t paying any cli viden4T 
J.. I did not innatigate. 
q,. When 414 Mr. Speicher tirat speak to you about thia atock? 
J.. He apoke to•• about it on eeveral ot hie viaita before 

that. 
Q. How many daya, tor inatanoe, before November 2'? 
.&.. I do not know. He was in the day before • 
Q. ..l week, two WH1ta or a :aon'\hT 
.&.. I think it waa aeveral day•• 
Q. Did you ever speak to any or your ~rienda about the atoolc 

me.met 4eta111? 
.&.. · I do not reoall that I diacuHed 1t w1 th anybody• 
Q. When •• the laat tia• you bad a atock market 4-.l? 
J.. I have not had anJ'• 
Q. You lcnew very little about stockaT 
.&.. I had not been deailing in atocke. 
Q. so that you nre relying wholly upon what Kt-. Speiohe:r 

told you about General Moton atook't 
.&.. Yea. 

•Bl• 
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Q. You did not know what 1t waa selling tor? 
.... No. 
Q. You did not know the name ot the broker through whom 

the 4.al waa to be negotiated? 
.a.. No; but 1t was his broker in the Washington Hotel, he 

aaid. 
Q,. Did you own any other atook? 
'-• No. I had aome stock in a newspaper on the 1reat ooa1t 

that oame to me in 1918, but since then I haTe not 
purohaaed any 1tock. 

Q• How were you going to bu7 thia 1tock, according to your 
oonTer1ation with Speicher, on margin or outright? 

J.. My understanding n.e that I waa to gin the broker a 
note, he would buy the atock, hold the note a1 oollateral, 
then Hll the 1tock and giTe me the money. 

Q• How many aharH of atock was he going to get, 
A. I do not recall the exact number or shares or the price. 
Q,. $2, '500 waa to conr the deal? 
.a.. Yea. 
Q,, Upon what did you base the belief that the 1tock wu 

going up? 
.a.. On Spetchtz••a statement that he had a Up io the etteot 

that the • took was go1ng up. 
Q. Did you han an7 friends or aoquaintanoea in the buaineH 

world who were acquainted Yi th 1took1T 
J.. I may han had, but I did not discuss the matter with tham. 
Q,. You did not diaouu the matter 1rith any ot them? 
J.e No. 
Q. What did you plan to do in the ennt the stock went down? 
.a.. 'l'hat •• not tigurec!.. 
Q. That 1a a probability that a~body ha1 to consider when 

he goea into the atook m.aiitet, ia it not? 
.A.. 1(1 underatandina n.a that it th• broker accepted '141 

ngh, he would take the atoolc aa collateral tor the note. 
Q,. Wen you to bu7 outright or on margin? 
.a.. 'l'ha" I do not know• 
~. SUppOH the broker bought on margin, the atock began to 

go don, and the broker called on you tor additional 
ars1n, what would yo\l haTe done? 

.a.. 'that pan I do not know. 
~. Do you know what 111 mean, to buy on margin? 
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'-• I have an idea, but I nner bought an7 that •1'• 
Q. Will you please state your unduatanding ot purchaaing 

stock on :margin? 
A. One gins a broker a oertain amount ot money and he 

buys stock and theD. Hlls it betore it get• too low. 
Q. How much does ona haTe to put up tor each share of stock 

purchased? 
I.. I do no'\ kno•• 
Q. SUppoee stock is aelling tor $100 a ab.are, and one nnte4 

to purchase 1 share on margin, what would the average 
broker require one to put up tor that share? 

1.. Not haViD8 purchased any stock that ft.7, I do not know. 
Q, Why did you make thia note payable to bearer? 
A, Kr. Speicher adViaed me that wu the best way to make u. 
~. Who advised you aa to the time ot the note, the due date? 

It wae a six month•' notet 
I., Yea, I do not recall what came up at the time, 
Q. Who suggested that the interett be si:I: per ced? 
.&.. That wu just a normal rate. 
q,. You just ll'l"Ota that in, and it was not MY', Speicher•• 

suggestion? 
1.. I do not recall that he suggested it. 
Q,. now did you know that the interest rate ot six per cent 

would be aatiefactory to the broker who na to negotiate 
this deal? 

A, I did not know ii would be aatiataotory till he had 
accepted it. 

Q. Did you believe a broker would take a note payable ah: 
months after date? 

A. I did not know. J:Ayway, this negotiation had not cCllle to 
a oonoluaion, and it the broker 110uld not take it the 
deal•• otf. 

Q. Why did this deal tall through? 
I., Because Mr. Speicher said he might baTe to endorse the 

note or baTe U endorsed by one ot the repreae:atatiTes ot 
General Motor,, and I would not have anyth1Il8 to do with 
~t. . 

Q.. Wh7 not? 
I., I said the broker would have to take my note and take the 

stock aa aecurity. I was not going to ask 1omebod7 to go 
security on the note by endoraill8 it. 
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~. You did not -.nt to have BD7bod7 elee as aecurit7 on 
that note? 

A. No. 
~. SUpl)OH, tor instance, this atook had gone down and 

the broker called on you tor additional money? 
DEl!'ENSE. 

That has been gone over. 
LA.W DmER. 

The question me.7 be asked. 
PROSECUTION. 
~. I1' the stock had gone down and you had been called upon 

tor more mone7• could you ban produced U? 
A. No. 
Q. J.a a matter ot tact did you not han a considerable 

number of debta at that time? 
A. THJ I had aome debts.• (Re S:SS-255) 

On eDDlination b7 the 1)0Urt he turther teatitiedt 

•q,. During the same period were you acquainted with the 
general 1118Jl&pr here ot the General Motors OorporaUont 

.A.. llho? 
Q. The general manager or the repreaentat1Te ot the General 

Motor• Oorpore.tion • 
.a.. Mr. :Mbl.ick repreaented General Motors here then. 
Q• I do not know hh name. I am referring to the :repre

HllktiTe ot the General Motor• Corporation here in 
Waahingtoa. Jll7be I mean Kr. Haig. lt'eN 10• aoqua1D.te4 
With h1at 

A., Tua but Kr. llimiek waa then the reprua•U"N ot Oeaeral 
11:,to:ra heN, 

Q. J>14 11:r. w.111ok or 1rr. Baig adTiH rn to bu, thll aeours.tn 
A.e Bot 
ci. !!um you wmt into the maHe:r ot b1171D.c 1took l11)0Jl the 

ac1Tioe ot a atrangu u.d JOU lmn :aothuic about the 1toett 
A.. I had not purohaH4 1took reoent11•. 1!11• 4Nl wu un:, 

..U\11111111tet. I 414 oo:uide:r it, u.4 I 414 not ooual.t 
~47 .i... 

Q. TCN nre oal.7 oo:u14mne; it when you gaTt tb.11 note? 
A.. I 414 no, 11n that :aote. I made it out in oona14eratloa 

ot the propo11t1011, and Speicher 1tded that h• might 
ban to IDtoZ"H 111 or s•t aomebod7 elH w endon, u. 
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Q. You gave him a note bef'ore ~ came to a oonclu,aion in 
:regard to the matte:rt 

.A.. He was not given the note. It w.a there. It had been 
written out in conaidering his proposition that he take 
it to his broker, but nothing had bun done with it. 
The note waa ·not ginn to Speicher. He picked it Ul) to 
look at it when I made the telephone call or answered the 
telephone. When he made the remark that I han stated, 
that the note would baTe to be encloraed by himself or a 
representative ot General Moton, I told him that closed 
the deal. It cloaed the deal so tar as I was concerned. 

Q. You must haTe given him the note. You aaid you thought 
he had torn it up. 

J.. He picked the note up from the table and was looking at 
1t when I made that rElllll'k. 

Q. You hATe drawn many notes, I take it? 
A.. I have. 
Q. And you understand thoroughly that the drawing, the 

execution and giving of' a note makes it operative and 
an obligation upon 'the signer, and that the only •Y that 
a note, once signed and delivered, becomes inoperative 
11 to deatroy it. 

DEB'mm. 
I think that is an unfair statement or inference. A. 
note is not operative until it 1• delivered by its maker. 

THE COURT. 
I asked him if' he knew that. 

DEFENSE. 
The fair inference from the question •• that the note, 

having been signed, •s his obligation. 
THE COURT. 

I wanted to know whether he understood that part or it. 
I e.m not trying to contuse anybody. 
THE COURl'. 
Q. Did you understand that the note, once signed and de-

11vered became operative and waa your obligation? 
.A.. After it waa delivered, yea. 
Q. .Atter 1t was dal ivered? 
J.. Yes. 
Q. When a note falls into poeaeaeion or a man you also under

stand that whether he gets it honestly or dishonest17, it 
1B bard to prove, except by the statements or the maker 
and the poHeHor of the note as to how the possessor got i tt 

01948 •2
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A. Yee. 
Q. Then why did you accept Speicher'• word, in a mod 

indefinite word, that he destroyed the note tor t2, l500, 
especially when you were so hard up? 

A. Why he deatroyed it? 
Q. Why did you accept the piece of paper you saw him tear 

up aa the note you had executed? You have teatitied 
that you saw him tear up a piece of paper and you thought 
1, was the note you had executed. 

A. That ia right. 
Q.. Th• question 1a why you let him tear up the note instead 

or tearing it up yourself? 
A. He tore it up, apparently, on the spur of the moment when 

I stated I would not hue anything to do with any endorse• 
ment on 1t. What his ob Ject 1n doing that n.a I do no, 
know. 

Q. Did you take any steps to ascertain whether the paper he 
tore up was or was not the note you had executed? 

A.. I did not. 
Q.. When did you first learn that the paper he ~ore up waa 

not the note you had executed? 
A. When the Committee on Military- At'f'aira confronted me with 

the note. 
Q.. About what time was that? 
A. '!bat was, ae I recall, in December, 1934.
* • • • 
Q,. J'Uat what positions were you and Speicher in when he 

pertormed this sleight of hand operation, this BUbstitution 
ot papers? He had a paper and you aaw him tear 1t up? 

A. Yea. 
Q. You thought 1 t wae the note that he had torn up? 
A. I thought it was the note, yes. 
Q. Were you facing him at the time? 
A. A.a I recall the situation, I had been to the telephone 

at my main desk. lf• were talking at a ate.ndup desk in 
a corner ot the room. Speicher was there and he had aome 
papers in his hand. Ha picked up the note, looked at 111 
,rhen I mde that remark. He was veey quick to tear U up 
when I said I would han nothing to do with 1 t it the 
note had to be endoraed. He 11aa etanding at this stand.up 
deak with thoee papers in his hand. He tore up the paper 
and threw it in the wastepaper basket. 

http:stand.up
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Q. Had you made out the note on the corner desk and left 
it there? 

A. I was talking to him at that standup desk when I waa 
called to the telephone at my other desk. I left the 
note on that desk. 

Q. You did not turn it over the Speicher? 
.o.. I never turned it over to him. I ma.de it out and left 

it on the standup desk when I went to answer the telephone. 
Q. You went to anawer the telephone and left the note on 

the standup desk? 
A. Yea; and he picked it up and was handling it with other 

pe.pers. 
Q. You went to the telephone. Did you telephone before you 

talked to him about endorsing the note? 
A. As I took the telephone up the matter came up. I was 

ready to return to the standup deak. 
Q,. Did you ha.Te that conversation between the telephone 

and the standup desk? 
A. Yea. 
Q.. At which time he tore up the note before you got back 

to the atandup desk? 
A. Yea. 
Q. Did you go clear back to the deak, back to the standup 

a.eek? 
A. I went back and said that ended the deal. 
Q. Did he throw the paper he tore up in the wastepaper 

basket? 
A. Yea. 
Q.. You neTer looked in the wastepaper basket? 
A. No; I did not follow it to aee whether U was there. 

I assumed it••• 
Q.. Speicher said aanething to you that made it reaaonabl7 

sure in your mind that General Moton we.a going upJ is 
that true? 

A. He said he felt sure that General Motors was going up. 
Q,. He convinced you too that it waa going up? 
A. I•• considering taking the chance of its going up, 

basing action upon hi• word. There would haTe been 
turther diecuaaion 1r1 th his broker when we went to him 
to make the d•l• 

•B'1• 
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Q. You meant to go with him to the broker? 
A. Yes. I did not mean to give h1.m the note. I meant to 

take the note to his broker. 
Q.. Then why did you draw it e.t that time and sign it, it 

you were going to go with Speicher to hie broker with 
the note? 

A. We were considering the proposition e.nd I drew it up at 
his suggestion that we do it that way. 

Q.. Why n.1 1t necessary to draw the note payable to bearer 
under those conditions rather the.n make it payable to 
the broker after you went there? 

A. That was the suggestion Speicher made, to make it payable 
to the bearer. 

Q. You he.Te teatified that you have never bought •tock before 
th1• incident. 

A. That ie right. 
Q. And you were ready to risk this $2,600 on the word ot 

this tube agent? 
A. That was probably because I bad not bought stock before. 
Q. You were substantially in debt and behind at that time 

and you were going to take another risk to the extent 
ot $2,rsoo, because you would have done so if that note 
bad been received by anybody without endorsement. Your 
intention wa1 to risk that $2,600 until it was said that 
the note would have to be endorsed. 'nle unendorsed note 
would baTe been your obligation and.risk to the amount ot 
$2,ro<>? 

A. If the broker was willing to take it as II ecuri ty w1thout 
endorsement. 

Q. The background being that Speicher expressed to you, 
based upon a tip from some third party, that General 
Motors was going up? 

A. Yes. 
Q,. Did the tact that Mr. Speicher was working with General 

Motors give you the idea that som9body in General M:>tors 
had given him the tip? 

A. I presumed that Speicher knew somebody in General Motor,, 
because I knew that he went around with the General M)tors 
representative, and he claimed he knew other high General 
Motors otfioial1.• (R. 37&-378) 

•28-
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Accused teat1f1ed •• to hi• financial condition on NoTember 27, 1933, 
aa heretofore Ht forth 1n thia opinion (R. 256-2'71). He further 
testified that on NoTember 15, 1918• he borrowed $ltl00 from hi• wife; 
that hia 1'1te had recein4 an inheritance of approximatel7 $12,000 between 
1922 and U2&, which ahe had deposited in the MUnsey Trust Company e.a 
receiTe4, but had later drawn out portions thereof from time to time and 
placed in a reaerve which ahe had sinoe maintained in caah in her possession. 
'rhe $].'500 loan had can• trom thia resern tund. (R, 270-271) None of 1'\ 
waa deposited in the joint account in the tru.nsey Trust CO!IIP8.J:1.1'1 1 t waa 
disbursed b7 depoaita in the Branch Banking and TrUst Compan7 and for 
other purposes in connection with hi• North Carolina tam (R. 35G-3159). 

H• admitte4 making the deposit• and payment• aggregating $2312.99, 
hcft'etofore mentioned (R. 311•381), but he indicated that these amount• 
(exoep'\ 122,99 tor inoom. tu) oame from. the $1500 loan from. Mrs. William.a 
er tran other money withdrawn from her cash reserve (R. :556-363) • In 
explanation of the 0900 draft, h• testified that he had cash and wanted 
to make a deposit in the Branch Banking and Trust Company ot l'ayetteville, 
North Carolina, and purchased the 4:ratt at the Riggs National Bank tor 
that purpoH; that he handle4 a tund that was deposited in the Riggs 
National Bank and went into the bank to aee about this fund. and while there 
bought the drt.tt (R. 313-314). '!he payment ot $190 to the Agricultural 
.ldjuatment Administration •a in settlement ot aeed loans made to his tam 
tenant, (R. 314-31'). As to his purchase of money orders on December ~ 
tor taoo to the order ot J'ohn Wanamaker, Philadelphia, and on December 13 
for t2a.99 to the order of the Collector of internal Revenue, Baltimore, 
JIIQland, he testitieda 

"Q,, Why did you purchase theae moneY' orders when you had a 
bank account at the Mllllaer Trust Companr in Washington 
and a bank account in the Branch Banking and Tri.1st Company 
in l!'aY'etieville, North Carolina? ' 

A. The explanation of that money order ia the same aa the 
o'\her1 7ou are going to present. Mrs, 11'1lliems wanted 
to :me.ke paj'Dlenta to these out-ot•ton concerns. She was 
not able to come downtown and she gave me the money, 
haTiDg made out the billa, and asked me to get the moneY' 
order and mail it, 

Q,. I• it easier tor you to go to the post ottice and make 
ou'\ one ot theae application blanka, go to the window 
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and stand in line, perhaps, and get the money order, 
put it in an envelope and mail it, than it 1a to ait 
down at your deak, write a check on the MUnsey TrUst 
Canpany and mail it? 

A. It was much easier for me to handle the money in that 
instance at the post office, because I could go down 
there during office hours and get the order, the post 
office being in the same building as I em in. Otherwise 
I would han to make a depoai t in the MUnaey TrUst 
CanpanJ', go over there during ottice houri, at incon
venience. It ia more convenient to walk down to the 
po1t ottice 1n the Navy BUilding." (R. 318) 

As to hia trip to New York on M!t.y 2e, 1Q34, accused testified that 
General Bash had an invitation to talk to reserve officers in New York 
on that date but that he had another engagement and could not go, 10 
he asked accused to make the talk. Arrangement •• also made tor accused 
to transact some official businesa at the Army Baa• at the aame time. 
Accused's account aa to his meeting with Mr. Schnuer correspond• .sub• 
atantially with the latter• a testimony except that he denied cOIJll1Ullicatiq 
or attempting to communicate with Speicher or Schnuer through the Silver
mana, and also that he had enr, in company with Joe Silverman, talked 
with Speicher over the long distance telephone. He also testified to 
receiving at the J.rmy Baae in Brooklyn a telephone oall tram Speicher, 
though he did not remember whether Speicher used the neme ot. captain Smiths 
at other times in Washington he had frequently ueed that name and alao 
the name vice president. He turther testified in regard to thia incident 
aa tollowsa 

"Q• Will you atate the aubatenoe of any oonnraation you 
had w1 th Captain Smith, the vice president, or :ur. 
Speicher on the morning ot ay m, 1934! 

A, I do not remember what waa add. H• said he wanted to 
aee me. 

Q• Did he indicate tor wha11 purpoee he wanted to aee you't 
A. He did not. 
Q,. I)id he ask you wha't you nre c!oing? 
A. I do not remember the oonvereation. 
Q,. Did you tell him llhat you were going to dot 
.A.. Yes; I told him I was going to Wasb.1J1gtoa. 
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I 
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Q. What did he say then'? 
.1. He said he wante4 to see me as I wet out. 
q,. Did he sa7 he •nted to so along with you to WaahiDgto:nt 
.1. I don't remember anything lilce '11at. 
q,. As a result ot th&'\ connraation did JOU (p) to the 

place that wu designated bl" him? 
.1. YNI I did. 
~ What happened, 
.1. B• aaid he would be at the Pemi.ayl'VUJ.a Hotel it I would 

41'1.,. b7 there. I clroTe 'by there and when I nut to the 
door Sclm.u•r came out and eaid that Speicher _. at the 
railroad atation. Be got in the car and n rode OTer 
'\hen. Speicher oeme out and aid good morniJl.g and got 
1a the oar ud I clroTe ott. Uter we had gone a short 
distance he told SchlW.er to get out. 

·~ Did JOll requeat Solmuer to set out ot the car, 
.1. I 414 JlOt. 
Cl, What 414 Kr. Speicher talk to JOU about on that occaaion 

11ha you p1alce4 h1a up in Bew YolicT 
.1. It na 41tticult to 4etendne what ha wutecl to ... me 

about. B1a principal connraation na telliDg me not to 
belieTe the atoriH I heard about him in lfuh1ngtoa. I 
wu caretw. to aa7 Ter, litUe. 

,. Did yoa tell him anft}11Jl8 about what the D•partmat ot 
Jutte• asent had told you? 

.1. All we droTe do'llll 8th .1T8lltl.e I told him the Department ot 
1\latice agent bad told me they had nothing apinst him. 
I further told hiII that he could •t&7 in the car and I 
would take him to '11.llhingtoD.. 

Q. So tar as you mn at that time, n.a there any reason 
why ,ou ahould not haTe picked up Speicher at the place 
JOU did, except the &••nl atataaent made to you by 
the Department ot .rust1ce agent? 

.1. No. 
q,. .u a resul:t ot the atatcent •48 to JOU by the l)epartm.ent 

ot Justice qent hl.4 10\1 any reuon to be.lien Speicher 
we.. a tug1t1Te trail juaticet 

A. llO, H• •• not a tugit1n traa juat1oe. m the De
par'tment ot lUatioe wanted to 4o •• to aern a subpoena 

•Zl• 
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I 

011 Speicher w appear beton the House Ccmlllittee oa 
Kili tary J.ttaira. 

q,. Wu that t.he advice give to JOU by the D•:partment ot 
luaUo• agentt 

J.. YH; he adviaecl me to that etteot. 
Cle Wu then uything tunher aid 4ur1ng that rile by you 

and Speicher, 
.&.. 1hea h• said he would not go w lt'uhingtcm with :me• we 

atarted back. I turned ott 8th .4TeDU and cbove awhile 
and then went baok to 8th .lTeaue. 

Q,. lhea he atated he would not go baok to Wullillgtoa With 
you, 414 you aak him w go bac,Jc, 

J.. I told llim I would take him to Waahingion it he woulcl 
ata7 1a the oar. 

Q. I• then G1'thing turther 111 conneoUon 1dth 1ihat auto• 
mobile rid• that would be helptul to enlightea thia oou.rU 

A.. Th• 0Dl7 thiDg I really thought he 11an'\e4 to ... me about, 
p0Hibl7, •• 11hen he alipped out ot the car he nid w 
.. 'Toll tell .Toe S11T81'!1Wl w get 1Jl touch With ..,• 

Q.. Ha4he 07 r.uon w suggest "that yo11 ahould CGllllmaicate 
ri th .roe S11TeD111l1t 

.&.. Bo. 
Q.. Did you OC1111111Dioate w1 th .Toe S11Temant 
J.. I 414 not. 
Cle Did 7011 at 07 'Ume oa ~t occaaion when you talked with 

Kr. Speicher diacuaa the av.bject ot thia notet 
J.. I did not. 
Q. Diel Speicher diloun the notet 
J.. He 414 not. 
Q. Did he aq UJ'th1ng trail which you could naaon.abl7 iate:r 

that he :telt JR were under obligaUoa to hill't 
J.. :IO•• (R. Ml•l-k) 

J.oouaed admiOed that ill :rebruarr or Ma.rob ot 193', he ha4 h•l"4 
rumor• that Speicher had beeJI goiq arouad W&ahiJl&toll tellina tha'I 
aoou.aed owed him money (R. Ml-~)• 

.Teie K. Williama, the w1:t• ot accused, waa a ri tneaa tor the 
defense. She tHtitied that ahe had a caah NHne, 8lld aa to her 
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reason• tor maintaining such resene she turther testified on direot 
.xamination •• tollowes 

-Q. •••I ask you whether 'there hae eTer been any 
oocaaion when, tram circwutances thd I am going to 
ask about, it has been neceeeary to conaerTe caeh 
aeaets so as to haTe thElll inmediately a"Yailable. Ba• 
that enr been brought to your a\tention, 

-"• Yee. 
~. Will you state, to the court the circumstances and the 

tacts that thus impressed themselT.. upon )'Our m.1.D.d. 
-"• Oall illg no D8Jll8s? 
~. You need not mention 8J17 nanes. 
-"• I think I would rather not mentie JWlle& beoauae I think 

the parties I haTe in mind are known to all aemben ot 
the court. Once aenral years ago at an Amy post 1ihere 
YU the death ot an officer whose wit• was an intimate 
friend ot mine. lhen her husband died ehe •ent tor ae 
and n.14, 'Mrs. 1'illh11na, 7ou are sy oonfidante and 
therefore I b.an aent tor you•. Ot oourae, my eympathiea 
were nth her, becauae her husband had been our good 
friend and the friend ot eTerJbod)' elae there. I think 
it wu a SWldaJ' Yhen he died and all preparation• nre 
made tor a funeral. On lt>nda7 afterllOOJl friends o't the 
4eoeaeed ud hie Yi:te, no were also rr triende, oaae to 
rq houH and aeked when the t\meral would be, and I had 
to tell the I dicl not lalow. Monday- night qain senral 
ottioere came to our house and aeked it tuneral arrall8e
mente bad been made. I had to tell them I had not heard 
a word about u. 'l'Uesdq aorning the emne thing occurred. 
On the a:tternooa ot that clay NTeral officers oame an4 
aeke4 whether I mew it an7 arrangementa had 'been-.,. 
'tor pallbearer, honorarr or otherwiH, and I had to eq 
I did no~ JcDo•• 'l'Uesday night about t:00 o'olook the . 
Poat J.djutu.t oame to olll" quarters and ea14 'Kr•• •1u1mu, 
this matter 1a gettiD& quite aerioue; oan you aot tlll4 
out about this matter tor ua?• I hesitated about cloing 
anything becauee th• ,rite ot the 4eceue4, rq 4•:r 
trien4, had not said anythillg to JU about arrus111ea\a. 
I did not k:Do,r why eh• had not ea14 eomethiDS. '!'lleeday 
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night a't bed.time I asked her 'Have 7ou 8.Jl1' c1.et1n1te 
plans tor the t'mleral; thoae on the post are verr 
anxieua to know and aeveral otticen have been here 
to inquire about t'mlttal arrangement•'. She tinall:, 
aa14 to me, •I ban DOt one cent of mone:r ill the world 
'\o do anything; and I cannot tell ever:,bocl.7 that; I 
have telegraphed 'IJl3' brother tw1oe 1 but have not heard 
anything t'rolll hill. He 1s not coming and he 1a not 
aending JDOne7, even th°'18h I wired tor ii' • In the 
mnnUme Bhe had aliced me it I would go to the under
takers and ulc about a caalcet. She aaked me 'Won't 
you go and aM what oe.n be done?• I went to the under
taker• and iallced about a metal casket thd '\h.; lacl.7 
n.nte4. I mew Tery 11ttle about aetal oau:eta, but 
I talked. to the undertaker and tried w explaua to hill 
1a a TeUe4 way the en.ct c1rc\11118tanoH ot the widow. 
I tho'IJ8ht 1t would be perteot17 all right in the end 
an4 that mone:r Jlight caae. Th• undertaker 11&14, 'It 
U were the 1f1te to be buried, I would unheai tat11J8].7 
furnish the caska t, but since 1t 1a the officer hbl.selt 
that 1• a ditterent tale•. 

"· I think the ciroumataneea :rou have related thus tar 
indicate to the oourt the nature ot the thought JOU 
J111at haTe had ae the reault ot that experience. 

1.. The next day ff tOUDd that the telegram.a addreaHd to 
her brothtt were not delivered. He wu in the field 
tiahinc or hunting and bad not received the telesnu. 
Her huaband•a body waited tour or five days tor burial. 
Then and there I decided that it I had any money I 
would keep 1 t near me ao I could handle an:, preHing 
eergeno7 'Shat might aria•• (R. 38&-388) 

She testified that the poHibilit7 ot a bank failure or ot the death 
ot her aon or daughter involTing an emergency and a need of mone7 also 
1ntlue11ced her in maintaining a cash reaerve (R. 390-391). She teeUt1e4 
that she began to aocnamlate thia oaab. reaern in 1922 and had contimled 
to aocumulate it until 1931, She bad received two legaoiea trail unclH, 
one emcnmttna to about *3200 or $S800, and the other to more than tu,ooo. 
Theae amount• had tirat been depoai ted in the joint bank account of ao• 
cuaed and henelt, b11t later pans thereot had been wUh4ran. to add to 

-3'-
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the caah reserve. She kept the mone7 •in a ateel tl"Wlk Te-ry aillUar 
to the old box lockers ot the A.J:nrr, but it waa bought tor aatety and 
had double locka•. SODletimea aha would pay tamily obligation.a trom 
the fund when the bank account wae depleted and late!', 1Jhen the bank 
aocount had been repleniahed, would w1 thdnw money theretrcm to plaee 
1n her resern. She stated that ahe had kept a reoord ot the rHerve 
fund and teatit1e4 in detail aa to ad41tiona to and withd!'awala from 
the tund until it waa exhauate4; that at the beginning ot 1933 the 
reserve amounted to~; that trom 1h1• fund on NoTembe!' 15, 1933, 
ahe loaned aecuaed $UOO on no notes tor t900 and teoo reepect1Tel7 
(EE. 21). J.tter thia she began paying JllDll8roua awu on account ot big 
bill• while she had the caah, the reaerTe beOOlling exhauated 1»7 the ed. 
ot 193'. (R. 39o-404) She testified ahe carried charge aoc01Ulta 1D. 
Tarious department 1toru, eome in her own name and acme tn the DUle et 
accused, and that IIIIOD£ theH awr.. were Kann Company, Oartinclcel' • 

· and l'oodward & Lothrop ot l'aahington, D. c., Frederick LoHe!' COllpaD.J' 
ot Brooklp, .Tobn 'fanemehr ot Philadelphia, .Tohn l'anmnehr ot New York 
(R. NIS-389) • lf. B. MoeN & Sona, 'lashington, D. c., Jla7er & CcapaJQ', 
l'aahington, D. c., Palaia Royal, 1ellett•1, and Beoht (allot 'laahtn&tea, 
D. C.)(R. 4,0~4'07). 

In recard to $930 which ahe borron4 1n 1931 trom 'I. w. J'Uller,Mr•. Williama testified aa tollon1 

"(l. MaJ' I en4eaTOr to ntresh your recollecUon by readiq 
trom a statement b7 General. Williama before the iupeotor? 
'l'hia queation waa ukedt 'Reterrin.g to the no d.eposita 
she made oil Blhib1t Z•t, Oil May 11, 1931, tor $950, you 
testified thia morn1D£ that thi• •• a loan trca w. lf. 
J'uller to Kn. Williams, and• a1 I recall your teetimDD.7, 
that your :p&J' check tor the month ot J.,ril ha4 gone to 
"1le bank but there had been aane oontu1ioD ta haTin.g it 
oredited to your aocout and that Kr8. 'lilliaiu had call.a 
u» "1le bank, after ah• had written HTeral chew, u4 
found that your pay had not been deposited an4 that it 
was then that she borrowed thia t950 fro• Kr. J'Uller. 
I• that correett• The anawer ••• 'YN'. I• that 
correctt 

.&.. Y••• 
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~. lhat nre the e1roUlll8taneH ot that loanf 
.&.. General l'Ultsa• pay- aceount ft8 auppoee4 to It• 

4epoa1te4 111th the Jtmae7 Trw,t Collp8J17• I gaTe, u 
waa uaual, Hnral cheeka at the t111le, one ot 11h1ch n.a 
tor echool111& w:, 4aup:ter. Th• cheek oee back• an4 
other cheoka oame baek and I ooulcl not UD4eratan.4. I 
oalle4. the Kmiae7 Tl'Uat ~ tor u. upluat1oa1 u.4 
the7 1ntorme4. .. thd the Gaeral• • pay aooout ha4 not 
been clepos1tec1. I oalle4 the J.nq tiDaD.oe ottiHr aD4 
he tol.4 me that the General'• pay accout wct tllroUgh 
aa unal. I •• ill at the time and 'Uable to attend to 
'lfl1' bue1nees, so I called this hien4 and he aUadecl to 
ill• mauer. Th• ma"er •• take 'llP rith Kr. Pope ot 
th• M1111ae7 TrUet Campany and later he calle4 to N7 '11at 
the Gceral• • Jl.1' account CUl8 ill all right but it •• 
credited to 1ihe W1"0Dg w1111... It•• d that tille 
that I got the J'Uller loan. 

Q. you had the reeerre at the t1ae, 
.&.. I had the :reaene, but I was Ul and could not atte:n.4 to 

UJ' bUBiDNBe 
Cl• You were 1a l'allb.1.ngton and the General wu not here, 
.&.. Bo; I waa 1a Brookl,- and the Gaeral •• here. I thiJlk 

that General Williama •• then on inspectia; but he waa 
liT1Dg here. He came here 1D February and I cae ill Jua•• 

PROS!Xro'?ICSe 
No turther questions at this 1.1.lDa. 

BED~ XXAKINATIOK. 
(luestiona b~ deteJ;Utea 

Q. Referring to this t,OO transaction, 11111 7W etate to the 
ooun where JOU were at the time you borroftd th1• 11011e7' 

.A.. J'1"CIIL Kr. J'll1la • I ne Ul ill bed 1a Brooklyn. 
Cl• Brookl.Ja 'lheNT 
.le Un York. 
Cl• Ad your aooow,.t •• 1n the Dmaey '?rUat O<lllp&D,7 of 

Wuhing'°n, De Ce! 
.&.. I oalled oa Kr. J'Uller. 
e&• What 414 you reque1t hia to dot 
.le &Qlaill the oiroaatano••• I e:q,lainecl the eir..,.tancN 

to hia, aJUl he 8&14, • I w1ll take care ot th1s tor J'CN•. 
Q. J)i4 you th• llan J01U" oaell NHrT• 1ll Bn York? 
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A. YHS but I oould not conTeniently ge1 at 1 t at the tiae. 
Cl• ft7 no'\? 
A, 1' na iJ1 a locked cloHt 1A a locked cheat. 
Cl• lhere weN you? 
A. In mr be41'00lll. 
~. WeN you und81" a phy'sioie.na orders d the tillle? 
A. I don•t know that I •s under a phyaioiana orden, bul 

I ao know that I wu quite 111. 
~. D14 lb'. J'Uller send the money to the bank iJ1 Washington? 
A. Be atteuded to the :matter. 
'- It U should appear tl"om the repor1 ot the aame iDTutigator 

that the deposit iJ1 the J.mnaey 'l'l'Ust Company was 1n the tom 
of a money order, 1Jntern Union lS>ney order, would that 
refresh your ma.or)'? 

A. I don•t know. Be told me that he would attend to the 
maUer for me, and that•• all I know about it.• (R • .08-'10) 

As to the purcb.aae ot mone7 orders by accused at her requeat, ahe teaUtieds 

~. • • • Can you tell me whether there eTer eame a tiae Yb.en 
;rota requested General Williama to purchase money orden 
tor ;rou? 

A. YH; tor the purpoee ot paying bills during Decembei-• 
•U that time I wae DOt well and I could not go to the 
bank or the poet otfice. I had cash on hand and, u was 
m.7 cuatan, I put the money, the neoeaoary IIDney, in each 
ennlope with the bill and put a slip on the outside and 
asked Genaral 11'1111ama to go to the post office 1n the 
MUnitions BU1lding, get the money orders e.nd send th• 
to the proper persona. 

Cl• Mra. 1J1lliams, can ;rou atah to thia court 1'h7lDU,! 
requested General ll'Ulimu to 11urchaH money ordera tor 
these nrioua amounts to apply oa :,our accounts at a tillle 
when JOU hacl a bank account in llhich you could baTe le• 
poaited this money and drawn oheeka thereon? 

A. •• built up 'the ballk acoount tor a purpose and I 414 not 
want to break into n. I had the cash on ha.?14 and it (wu) 
moN connnient tor General WilliaJU to Hnd the post 
ottioe money or4ere at "that time. 
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Q. ean you state to us SDTthi:ng that may han le4 you 
to retain this cash ruern, to Which you haTe teaU
tie4, an.4 which you kept 1n your P08HHion. at hale, 
at a Uae when your nrious bill• were acOUIIDlaUD8 
and 1n some i.u'U.JlON deme.A4a wee being •4• upon 
you tor paymcU 

I.. 1'h•r• were ho reasons. First, 1n holding ott the 
statements tor 30, 60 or tO daya it would be a point ot 
good businea• to establhh credit b7 finding out wh.•ther 
th• ahope or C0111Dercial hous.. would atend account.. 
ID one inatance I wrote to a atore in. thia cU7 aakiq 
that S7 acooUD.t be marked forward. My idea na that it 
U •• not aalil:94 torw.rd I would pay out ot the oull 
rea•n• or the bank account. '111• cr~it as enen4e4 
'W1 thout question and I api,recided that greatly. 

Cl• J)id General Williama troa time to Ume 41acuH nth yau 
the subject ot 114k1118 payments iJL oomiection. ri th theH 
Tarioua acco1Ults you nre rwmlnc! 

.&.. H• :nenr 41eousHd 1t with ••, beoaUH he 414 not know 
where I had aooounte. He did not alee thaa an4 he did 
not pay "11aa. I •de them and paid the bill• and the 
aooounta ••re mine. lJl two ins '9.ncea the account• wre 
aln79 a44reue4 to KN. J.. 1. l'illimu. I han l:lal an 
aooount nth .Tolm Watimaak•r ot Philadelphia tor 8l5 or :50 
yers, although that acooun.t Dl8.7 ha.Te •tarted in the name 
of Oelleral Willisu ltl.en he•• a Lieutenant and we were 
liTiDC ill Cuba. I haTe had an aocouni •Uh thm alway• 
11noe. 'l'he other aooount b nth Woocl•rd • Lothrop here 
1n Waahit1£toll• and their b1ll1 IN always Hut to Kn. 
A. z. 'lillicu. • (Re -'00-.01) 

Che.raoter eTidence introduced by the 4eten.se :may be summarized u 
tollowas Major General Louie He Ballh• now th• ~nemaater General of 
the J..1.wY, under whom aoouaed ael'Ted tor aome ti.me; tHtitied '1lat ao
ouae4'• npuw.tion tor integrity, honor an4 t1"\lt.htulneaa UIOD8 ottioera 
ot 'the ..U'SIY it "WldoubWly th• highHt•, and that na.., ha1 mom 
aoouaed eTer s1Doe h• waa a ca4et an.cl concur• unre1erTec1.l7 in th• eeteem 
in which aoeuae4 11 held by auch ottioen (R. "11•"11). Major General 
llobert Courtne7 Darts. Ret., to:m.erl7 Adjutant General, .AMriou El:,pe-
4it1onary J'Oroe1 ill :rranoe, and later '111• .ldjutant General ot th• .u,q, 
teatitie4 by d91>osition that he ha4 heard ot aoouae4•• ••rrioe troa 
time to ta. in the junior gra4H, mew ot his Hnioe 1n J'ralloe and in 
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the ~ermaster General'• Office; that he had always considered accund 
a moat efficient officer of the highest Talue to the military service; 
that he bad the reputation ot being one ot the most efficient otticere 
of the ~uarterme.ater COrpa and for mny rears has been known as one ot 
the most ouhtanding ofticera ot that Corpe. He also testified that 
trom his cadet daye accused baa always enjoyed the highest reputation 
for truth, illtegritr, honeetr and Ten.city, and that witnese would 
believe accused under oath (Ex. 215). Brigadier General .1olm Leeesne 
DeWitt, to:rmarlJ' the ~ermaater General ot the ~. testified bf 
depoaition that he had Jcnom accused tor 5e rears and had been closely
connected with hill ill the mili'tary aerrl.ce since 1930. When witness n.a 
appointed the Q.uanermaster General of the Al'm1', accused was on duty- as 
~e:nnaster Supply Officer, New York General Depot, and was later 
appoillted brigadier general and J.asietant to the Quartermaster General 
a11d wu on duty ill witneH' otrtce; that he n.s the 1.mnediate oomnanding 
officer of accused from about l!'ebruar,, 1931, to !'ebruary ts, 193'; that 
he had alwaya considered accused to be an officer of tine character with 
l!.igh 14Ml• ot tnth, integrity and honesty, and con.cientioua pertomance 
ot hi• dut7, and bad he not believed accused to be an officer ot this 
type he would not have reoomnended him tor appointment aa brigadier general 
and .usiatant to the QUartemaster General in lt3la that he knows accused'• 
reputation tor truth, tntecrity, honeatT and Teracitf in the militl.l"J' 
&en1e•r and that such reputation 1a excellent baa nenr been questioned. 
(Ex. 28 J It was stipulated between counsel tor the J)roaecution and the 
utenae tha'\ General .1ohn 1. Pershing, General of the .lrmies of the 
United StatH, would, it called upon to testify 1n the J)rocee41nga, 
testify &a tollowa: •I baTe lcD.own General Williams tor D.DY yeara and 
ha.Te always conaidered him an excellent officer ot unqueattone4 integrit)"' 
(Ex. 27). , 

Oolonel B. 1. Miller, !'ield utiller.,, who eernd directlr under 
acouaed from hne 1, 19SI, to J'ebru.e.17 1, 10~, iJl charge ot the Motor 
'franaportation. Branch ot the ottice ot the ~ermaater General (R. lff, 
I08) • teatitied that he tirat knew accuaed during the World war; that 
he knows accused•• reputation among otticera ot the~ tor 1ntegr1t7, 
hem.or and tru.thtulneH, and knows ot nothing age.wt accueecl' • 1ntegr111J'I 
that he peraonal.17 haa the utmost respect, consideration, contidn.ce• 
and attection tor accused, and ~t he would belieTe aeouaed under oath 
(R. 203). 
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!he deteaae ottered in Hidence, with the eonaent ot the proHeuUOJl, 
exoerpia tNm Tariou otticial recorda pertaining to accused. 'l'heae 
were real 1:nto the reoori ot trial 'b7 the defense u tollowaa 

I 

"!"Or the perio4 Jul.7 1, UM, to J'e'bl'Ual7' ~. 19Z5, 
General Bash :rahd General Williaa•' laaowlecJ&• of Geiieral 
Williaa• prof'Naion •• auperior. 'nlia question•• aakeda 
'Of all geaeral officers or hie grade peraonall7 known tG 
JOU what n:maber would you giTe him on thi• list and how ll8lLJ' 
oom,priae J'OUl" liatt' 'the anawar waa: •Ho. l mnong the S 
Brlsadier General• ot the QU&nernaater Corp•'. 

7or the period Karch 26, l\134, to .nme SO, 1934, General 
Baah rate4 Oeneral 'lillimu' knowledge of General 1Jilliau• 
proteaaion •• auperior. Thia question was aaked: •ot all 
gu.eral ott1Hra ot hia grade peraon.all.7 known to J'OU whd 
nuaber would you g1Te hia on ,hie liat and how many ccnpriee 
:,our liatt• 'fhe anawer ••1 •Bo. 1 among the 3 Brigadier 
General• ot the ~te:rmaater Corp••. 

:ror the period Jul:, 1, 1930, w July 23, 1931, whea 
General W1111uu wu otticer in charge, Port of Jmbarkation, 
Pilsrial!lge war Mother• and 1'14owa, General De'fiU, the then 
~temaater General, rated General 1f1111mu • :u.nner of 
pertoDll.lloe of dut7 aa au;perior. Be a44e4: '.lll otticer of 
the finest type, ot high oharat'ter, toreetul ud able, haa 
::,0(1) ••, good judpent and OODIIOB aeue, w1th a wealth or 
uperience in the performance or the Tarie4 duUH ot the 
~e:maater corps 1.11 peaee and ar•. 

Nut 1• an etticienc:, report OOTering the period October 
, , 192!5, to June 14, 1928, •de by Major General Hagood, coa
manding the !'ourth Corpe .Area. General Hagood Nted General 
Willimu• perto:manoe of 4uty aa Chief of St.ft ot the 82D.4 
D1T1•10D. u aboTe anrage. Be aaid thd Generil Williama 1a 
~A torcetul, eurget1o, highl7 ett1o1u\ ott1oer•. 

Kat 1a u ett:l.cien07 report b7 Brigadier General .Uben 
J. JSo,rley, :rourth Oorpa J.r•, period August 1, l92S, to 
ocw~r 6, 1918. General Wi111ema •• then Chief of statt 
ot tlle 81D4 D1T1a1on and he •• :rated aboTe the aTen.ge ill. 
'\he manner ot performance or dut7. General Bc>1rle7 aa14 ot 
GeDeral Williamaa •Bm.Uent 11&terial tor ~eim&ater 
Gellenl•. 



(117) 

Nert b an efficiency- report OOTering the period 
June 'I, 1924, to J.ugust 22, 192'. .A.t tllat time General 
Williama •• J.Hiatant Comnandant of the R.111D8r training 
cam.pa at l!'ort Bragg, North Carolina. General Bowle7 rated 
him as above anrage in. the mamier ot perto1'm&Jlce of hia 
duty. That ns concurred 1n by Colonel De.rnh, Chief of 
etatt ot the Corp• .A.Ha Ooimnander. Genenl Bowley- Aid, 
'.l highly- efficient, l07al and naourcetul ottioer•. 

Nert is an efficiency- report COTering the perio4 
September l, UU, to Jun• 30, 1923, made bJ" Major General 
:1. "I. McOlachlin, 1r., OOmnandant or The J:rrrr Yar College. 
Oelleral Williama Rs then a etudent at '1'he A,r,q War College. 
General lloGlachlin aa14: 'Ver, much above &Terage. General 
aemce ft.lue baaed on J' and B - nry much aboTe &Terage. 
PracUcal, oonversative, sealoua, thol'Ough, a.thuaiuUo, 
has a fin• honest, simple, genuine chal"aoter, 1a eound, 
reliable, helpful, accurate, oonTinoing, a liUle al.ow, .., 
in opillion•, dignified, impreaaiTe'• 

Nert b an etfioiency report covering the period Ny 
1, 1011, to J'une 30, ltU, ade by' Major Gnenl. B. L. Bogen, 
The ~uartennaster General. Genual Williau we then .uaia
tant to the Q,uartersm.ster Oenenl. and 1n 11&ttera ot auppl.7 
and tnnspcrtation he •• rated superior. There 1a thia 
1tatam.ents 'I rate Colonel Williama ae one of tha abln, 
ottioera in the ~ua.rte:rmaster Corps, and 1n tact one ot tu 
ableat 1n the b.'mT• Be 1e a man of wu.. experience an.4 
bro&4 T1a1oa•. 

I think any adcUtionu testimollJ" along thh line would 
eimplJ' be ClJIIIUl.ative and we ban nothing turther to otter 
with reference to hia efficiency record. 

We now ofter in evidence, with the consent of the :proae
cution, various comnenclationa taken at ·:random from the otticial 
tiles ot the 'far Department. 
PROSECUTION. 

No objection. 
LA.W MJ!MBKR. 

Is the whole of tha't (indicating) ottered or only the 
ertraot.t 
m'XNSJ:. 

Ye would save Ume to let wbat I have reacl ·go u. 
PROSEOOTION. 

'l'hat 1a aatistacto17 to the prosecution. 
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DEF'ENSE. 
There we.a an illBpection made ot the New York General 

Depot September 1, 1928, and .Tune 11, 1929, b1 Colonel Louia 
1. Van schaick, I. o. D. The tollonng 1a an excerpt: 
'Colonel Alexander x. Williams,~. M. c., Colonel A. E. 
lt'illiems, ~. M. o., General Sllperintendent J.;rirJ.y Transport 
Service, N•• York deserve• otticial ooamende.tion tor hi• 
knowledge and grasp ot the details or the jrasy Transport 
Service, and his busineaa-lilce conduct ot the GoTermnent•a 
interest• embraced withiD. that senice.• 

Next 1s an individual record ot decorations and citationa. 
Under date ot August 29, 1924-, General 1filliema •• •awarded 
ailver star citation by the War Depertllent .&.uguet e, 192', tor 
gallantry 1D. action againat Spanish toroee at Santiago, CUba, 
July l, 1898.• .A.t the time ot that aerrtce General l'illiema 
waa a second lieutenant in the second Intant17. 

Bea.ding trom the aeme tile I find t.hat 'fhe board ot 
decorations recommends and the distinguished serrtce aedal la 
awarded to Colonel Alexander E. 1f1111ams, ~uartemuter Corps, 
United States J.;my. For exceptionally aeritorioua and clis
tinguiahed aerTicH. .&.a Chiet QUe.rtermaater, J.my ot Occupation, 
he displayed untiring zeal and adminiatratin ability ot the 
highest order 1n the organization and operation ot the auppl7 
system ot the 3rd J.rrq. By his sound Juclsnent, initidin and 
reaourcetulnesa he solved JD8J17 perplexing :problema ot aupply 
and finance in a most satisfactory manner, thereby ettectina 
a great aaTing tor the United States.• 

In the aame tile under date ot March 31, 1921, concerDiD& 
General Williams, I tind that he n.as '.A.Warded decoration ot 
the order o:r Un1Tera1ty Pal.ma, grade ot otticier 4e l•Inatruction 
Publique - Gold Pal.mat by the French GoTemment. • 

JJ17 rurther evidence along thil liD.e would be cwmll.din, 
theretore we will not introduce it.• (R. '26--'29) 

D. ihe detenae waa pe:mitted the u"timoat latitude ill attacking the 
credibili t7 o:r Frank !:. Speicher, the main proHoution w1 tneae. .&.a the 
tindinga ot guiltr reat largel7 on Speicher•• teetizlony the eTidence 
relatina to hi• oredibilit7 1• aet out 1n detail, including the part• 
thereot which were technicall7 1na4m1••1ble. Ol1 croaa•exemination 
Speicher stated that he waa emplo7ed by the Bee Corporation on J.uguat 
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2, 1912, u4 prooeeded to Washington. on .lugut s, 1932 (R. M). On 
croae•aamination ot Victor Garret'\, oean~ and treasur•r of the 
Bee Corporatioa, ii was brought out that Speicher had 1ntome4 Kr. 
Qe.rrett that he wet to Chioago im.ediately after J.uguat 2, 1932, tor 
the purpoH ot in.tereating MontgC111.817 Ward or Seara, ltOebuck in the 
Beo tubH, and that Speicher had been paid e:xpenH :money tor the trip 
to Chicago (R. 1•'2•1")· However, cm croaa-examination, w. 1. SYHt, ~., 
preaident ot the Bee Corporation, testified thd the corporation 414 not 
pay the e:xpenaea ot Speicher to Chicago, but onl7 paid hh e:xpenaea to 
Baltimore where Speicher interviewed someone 111.th reapect to the Chioago 
buaineu (R. 2lf•8l.8). 

Ol1 croH-examination Speicher atated '\hat while emplo7ed by th• 
Beo Corporation he had receiTed approxiaa.tely 13(>,ooo, ot which amount 
he paid aromicl $1~,000 or 118,000 to :&oy llmiok who waa uaiating hilll in 
hie attt111Pta to intereat the 'far Departaent 1D the tube, ancl also 1lllpl1e4 
that he paid Kr. Remick•• expeuea ill conneo'Uon with the markeUng ot 
the Bee tubes (R. 89-'10). Oa oroaa•a:aillaUoa Kr. Bllllick teatitied that 
the maxbmm mount he nce1"4 traa Speicher was approximately t2200, 
and that Speicher did net pay hi•, Remick'•, e:xpenaea in Wuh1ngton 
( Re 189-19,) • 

On oroaa•eDllina'Uon Speicher ..... aakecl the following quediona 

~. Did ,ou uer ahow Mr. Boward a aum. of money aggresatiD8 
thirty or thirt7•fiTe thousand dollars which ,ou re-
move4 trom your llhoea7 

J.. I did not. 
Cl• You deny thatt 
J.. I clo. I han hee.1"4 that ao auch that I UL aick of u.• (ll. 88),, . 

J.t thl' oonolua1oa ot the opening arguaent of tile pro..oution the 4etenae 
na perm.1thd to introduce the 4epoaitioa of R1ohar4 B. BO'ftl'd. lJl "Ilia 
deposition th• following qunttou au4 anann appear 1n the clirMt 
exaination. ot Kr. Hon.r4a 

·~. WUl you state it upon uy occaaion Kr. Speicher hu 
e:xhibUed to JOU a large uacnmt ot mon.•7' 

'-• Y•••
Cl• It R, k1Ddl7 atate tullJ the circuutuce,. including 

the approx1llate Ume, place and whd JOU obaene4 1a ~11 
oonnectioat 

/ 
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A. In the late tall, November or Deoembe:r, or 193Z• at the 
tTn1on Station at 1fash1ngton, D. c., :Frank Speicher 
e:mib1te4 to me a large roll or bille trom his pocket 
and told :m.e he had a large amount ia his ahoH. I put 
rq tingers Oil the inside ot hia shoes and telt whd 
appeared to be paper money. To Ule beat or srr reoollect1on, 
he atated that this amount •s tJ,o,ooo.• (B • .U7) 

.At the same time the a.tense •• permitted to put into evidence a 
depoaition trca Herman Henry' Reilleclce, who, in repl7 to •illilar queatiou 
propounded to him on direct examination, atate4i 

•0n or about J'anuary 27, 193', Kr. Speicher and I wen 
in a hotel in Cleveland, Ohio. I asked hilll to cash a eh.ck 
tor t200 tor :me. Be cashed my check and ill doiq eo 41•
pla7ed about tao,ooo, •• near •• I could estimate. 'l!l• 
mone7 wu in bUla, :ae.n7 ot Which were or one-thouaud 
dollar 4enca1ne:Uon. H• oarried the mone7 1n hia nllet, 
in various pockets and also in hie ahoea. On prertoua 
oontact nth Mr. Speicher he had 1G111Plaine4 ot being ahon 
ot tw14a. I ave here the oanceled cla.eok cashed tor ae b7 
Kr. Speicher on J'anuary Z7, 193'. (Check ex:hibUe4) I 
ha'H not aeen Mr. Speicher aince 1ihd time.• (R• .u&) 

Speicher alao ac1mi tted that d ftrioua tiae• ill hie caner he had 
uaed the JUIJIIS Laughrq, :rranlc Speitzer, and :rn.nk Mo~14e (R. ee-t'7'). 
Be acmitted npreaentiq the J.athony Body Compan7 Gd the Commercial 
Shearing and StaJ!wing Company in 'Washington at the aame time aa he ,ru 
repreaenting the Beo Corporation (R. BD-88). H• a&dtted that hen.a 
arrested tor torgeey ccmmitted 1n De"troit ill 100,, the cloeum.ent torg6d 
being a t7lS cheok purporting to haTe 1:leen drawn by George Blaltealq (R. 915). 
He al10 admitted that 1n .April, 1909, he •• indicted in the State ot 
Michigan tor uttering and publishing a torged and eo11Dterteit inatrument, 
Which indictment reaulted ill hia conTiction an4 aentenoe on June ~. 1"9, 
w trom one to tourteen years 1n the Detroit Houae ot Correotioa (R. 9~96). 
A cert1t1e4 oop7 or the record ot the Reoordff' • Court ot the Cit7 ot 
Detroit in the caae ns receiTed in ertclence and rea4 to the court 
(R. 418-4.00;- Ex. 28). '!'his recorcl atatea that at the time ot hi• con
Tict1on Speicher •• 2l 7ee.ra ot age; that he pleaded guiltJ to th• 
criD.e or utteriD& and publishing a torged and counterteit inat:NIUmtJ 
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and that he be eoum1Ued to the Detroit Bouse ot Correction encl contined 
therein tor a term ot not leaa thall one year, Yith the recOD111endatio:n 
that h• \e releaHd at the end ot that term if hi• oonduot baa bee good. 
B• alao ad:mitte4 thd he wa.a aneated in Detroit in J'ebruary, 1911, 
obarge4 -.1th talae PJ'•ten•••• (B. H), ancl ~the•• arreate4 111 
Neftl'k, Hew 1er••r, about lil.25 tor pe.aa1D8 bat check• (R. 97). B• turther 
aam.tUed 'that 1n 1913, While at WilkH•Barn, Pema.a7lnn1a, he aeoure4 
the 1.ndoraement ot Mr. Pettebone on certain ohecka Jurporting to han 
bNn drawn 'b7 Lawrence I.. larl71 thd the nmu, Lawrence J.. Barl,- (dn.wer), 
and the name, Web Laughrey (pqM and incloran) , were plaoecl thereon by 
hiaJ and, turthermre, that the 118111•, Lawrence .l. krly, na tioUUou. 
Be a&aitted that he •• later indicted 1n. WUkN-BarN •u a t'qitifl 
traa justiee•. Ra teatitie4 1Jl regard to th••• oheoka that the7 were 
nbaequen.Ur pa14 an4 the inclictnumt Yithdn.n. (R. 98-100) B• wu 
asked 1t he had been arre,w BJ' th• 4etecU..e bu.Nau ot Bnark, Bew 
1erae7, on March 17, 1916, on a oharSe ot grand laroe117 i,reterre4 b7 
Peter COtte7 ot Brooklyn, Hew York, to which he replied, •1 may h&Te 
been• (a. 100). B• •• alao asked 1t he had bMA indicted 1n December, 
191?, b7 the Bud.eon Count7 Bew 1ersey Grand Jury tor talH pnteuH 
growi.Dg out ot an a&nement wi tb. law• eamien, a aRllicipal otticial, to 
Hll hia a Stearne automobile, Talua ot the automobile, tJOOO. to which 
(IV.Htion he nplied, •1 •• 1n th.• autcaobile buaiDHa at tba' Uae, an4 
whd you are rNdiD.8 you can take any ny you 6H1N. I had a going 
buaineH d that time, but I tailed. 11lat happen.a to be one ot the 
tran.aacUeu 7ou are layiag atreaa on• (R. 100). He n• ukecl it he ba4 
bMn 1a41otecl tor talae preta.aea ill cbeatiDB .Al.tr.a. cre.41ok out ot tJ.800, ·"° Which qv.eaUon 11• auHre4, -it •• not a •tter ot oheatiDB• r, wu 
a utter ot 0111111.g a busi.neH aad 'the ean all tallin8 4oa. I waa not 
the onl7 one who bd. the aaae trouble around '\he Unihd. Statee at 1:hd
·ume• (B. 101). 

Speicher tllrther tMtitied that he had bee 4.rattea'. during the war 
With GeraaDy aD.4 aHigne4 to C8Jll) RWl!Phre79, Virginia, u a HrgNnt, 
ancl that while stationed \here he had tiled appl1catioJl tor a ooJlaiHion 
in the J.r,q (R. 101). B• 4cied hartDg teetit1e4 1Ulder oa'\h to Ce.PW.la 
Trevor ot the Military Intelligence Department ill th• CUJ ot ... Yolic 
1a 1919, that he had talked with Colonel Coddingtoa 1A regard to a 
Hlllld.aaioa (R. 101) • Speicher admitted returniDB to cu;, Bla;phnJ• athr 
one ot his tripe to Washington in 'the unitora ot a ea,tai.n 1fi~011t 
haTiDg rete1Te4 a oaptaia•• ccmmieaion and Without ha'lillg 1-NII nom 1Jl 
•• an ottieer (R. 103). H• alao admitted that aometS... ator hie renm 

http:Hlllld.aa
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to Camp Bulll;phre7a :la the uniform of a oap'tai:ll he wu turned onr to a 
4eiecUn traa the S"tate of Bn 1'e1•ae7, and that 011 hia way to N.., 
J'erH7 he purchued or caused to be purchaH4 the iaaigaia of a maJor, 
which he put on and wore (R. 103,10,). Spe1oher 4aied enr haT11tc 
aate the tollonng a'ta'haants 

•I toll h1m I had been in the Hrrtee ainoe J'11>' an4 
wu ner atbr a COIIDiuien. B• aa14 he an Colonel suir 
nr, well, he •• a particular tried ot hia, and he aa14 aU 
a.wa u.4 I will aM what I ou do to ulp JOU along with u. 
I waUe4, H• oaJU o.it to••• B• aa14 ''l'h•N are cer'taia 
thing• that haTe to be done a:roUD.4 here 1Ja orcler to get ~ 
OCllllliHioa•. Be nit that aoaebocl7 hi.a to be taken eare ot. 
I eaici •What 4o 70u mean b7 that•. I •14 'I baTe u •ne7, 
\tut perhap• I ooul4 pt aoae• • Be aail 'Tn hWMlre4 dollan 
would ... thia l)&l"t7' • I ••14 •lho 1a t:b.• part7•. Be aa14 
•i'hat Gon•t iahreat 10•'• I Nit 'Bo, ll• don•t illtereat .., • 
.u thd tS.- I 41dD.'t haTe the •n•J• Be uke4 • 11ha I 
ooul4 get th• aon•J• Be A14 •caa I leplD4 11:,on 7011 getting 
itt• I aaid •It I get it I will giTe U to TOUt but I 4oJL't 
know what 701& want to uae 1t tor•• Be ail •cau in )I.ere•. 
Colonel stair aat ther•• an4 the7 "" taltlq together. 
Colene! Stair went out, B• (Coloael C0441ngwa) took rq 
appl1ea111on a11d all the paper• perta1111Dg to it,• (Ile l°',lOS) 

th• 4eteue alao am4 hia the tollcnriJ:16 queU0111 

~. J>i4 JOU ner Dlllk• this a'tateaen.tt 'Ho• long 414 you 
anear 1D. the Ce.ptain•a unltom at C8J11P BUll;>hre79, 
bo• DlllJl1' 4a7at • !'he uanr ••• • I appeare4 111 th• 
C&p'taiA' • uitom. tJrom the 2nd or 3rd ot October until 
about th• IOth. 'J!lc I aet Coddi~n., at-ter ten o:r 
tittMa, or twat1 u.1• • attern.rcla .. and mei him at 
the 11:ttor Tranaport Corpe in Washington, and he asked 
.. ho• I was making out, I eaid •.Ul'ight•, I Aid I 
h&Te noi reoeiTed u;, oertiflecl cop7 ot m:r cc:amiasioa, 
beoauH I kept ask1.ng MaJol' 11.nney had U amTed. · 
B• aaii •1 Will take oare ot that•. I •aid •I 1111.a 
auppoHd to 'be &H1gne4 tor 4u~7•. B• aa14 •I "111nk . 

http:a'tateaen.tt
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,re Yill Hnd you do11Jl to Camp J'olmaon, ,re haTe a MD~r 
'fran.lport Cori,a 401111 there•• No,r he put a propoaiUOll 

up to me which was thia - instead ot Jll&klng U l!OO, 
if I would :make it $'500, that he YOlll4 Ne that I got 
a Major•• OODIJl.iaaioll' • Did you mke thu a1at...att• 

to Illich he auwere41 

•1 may han •4e the statement, but I nenr •4e 1 t 11'1 th 
Colonel Codd1.Dgton• a l18Dle inJec'ted beeauae I 0.0 not lcaow 
hiL• (R. l0&-107) 

Speicher aami tted that on hia return 'to lfew J'enq :IL• •• releaae4 on 
teooo or $10,000 bail and that while he n.a out cm kil he ,rore the 
unitorm ot a :maJor (R. lOf•lOe). 

Speicher aWthd having writ-ten the tollowiq leUera without 
authorit7 trom the Seoret&?7 ot War or UT other nthorilled peraon1 

•J.ddreH repl7 to Ohie:r, Motor Tranaport Co11>a, 'la8hingto:a, D. c. 
Wil DEP.um.mtff 

· ottice ot the Chiet, Motor 'l'r&nsport Gorp•• 'laahbgwa, 
March l, 1919, 

In anawer reter to rile No. 210. 

!'r<llla Lt. Col. w. r. Speicher, 
!01 ~italo Corporatioa, 
SUbJeot1 · Contract tor !1r••• 

1. Thia leUer Will be authority tor the tollowiq aoun.u 
u.4 a1sH ot Urea trom ~e Motor Tranaport COrpas 

2, We Will rel.ea•• 1Jned1atel7 aeTent,-tiTe thouaan4 
(f15,000) 37:d OO~ear, all weather tred oord 'UNI a.ow hell. at 
Toledo, Ohio, and oona1gn tile to you 1.mmediatelJ• 

a. The price ot theH ttrea Yill b•· 15C).OO qieoe. Th•N
tore, you will be :required to ..., a aign 4N.tt 'bill ot la41nc 
on a New York bank tor the 11111 ot ta, 100,000.00 nich JVU will 
be notified on arr1nl ot tirN ia u.. Y•lit• W• guru.tee '\uH 
tire• to be tirat, 

Lt. col. r. •• Speicher,
11tb'IUW1Dc Ottio•r•• 

-47-
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•.A.ddreaa repl7 to Chief, Ko tor Transport Corpa, Washing-ton, 
D. c. 

1JAR DEPJ.RnmN'l' 
Ottioe ot the Chiet, Motor T:ransporl Corpa 

Washington, March 4, 1919. 
In auwer refer to lile No. 210. 

the J40tor Tranaport Corps tor ,211 Dod6e 1g1a touring cars. 

7roa: Lt. Col. l. E. Speicher. 
To: .Amitolo CorporaUon. 
SUbJeot: Contract tor Dodge Touring cars. 

l. Thia lethr will be your authority for the purchaH 
t1"Cllll 

a. We will asaign to you as 10011 as •• have • ocmplete 
innnto17 this e.mount of Dodge car• mentioned herein. We 
w1l.l notify you within ten days at what place we will 4el1ver 
aame to you. 

:s. It will be neeeuary tor your company to bear the 
expense ot either oonvoying theH car• from Camp Bolabir4, 
DalU.more, Maryland, or a New York pon. 

Lt. COl. E. 1. Speicher, 
Disbursing Officer.• 

•.A44reas re»ly to Chiet Motor Transport Corpe, Washington, 
D. C. 

WAR DXPARTMEN'l' 
Ottice ot the Chiet, Motor Tranaporl Corpa 

Washington., March 15, 1919. 
In anawer refer to 71le Ho. 210. 

J'l"ClllU Lt. col. r. E. Speicher. 
'!'OJ I.mitalo corporation.. 
SUbJects Contract. tor the following aerchandiHs 

l. This letter will be your authority tor the prioe1 ot 
Urea and Dodge oars iaaued you on. March l and March ,, 1919. 
Price cm. 110,000 tires ot Tarioua aizea will be twenty (t2()} 

.4ollan apiece. The price on. 7D,OOO Urea 37:icts, Qoodyeara, all 
wea'ther tread, will be 1hirty ($30) &>llara apiece. 'l'he price 
on. 'the -'19 Dodge "touring oar• will be J'our BtllldNI (14-00} 
clollar• apiece. 
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I. It is understood be~n the GoTan1aent and the 
Jmitalo OOrporation ot lfn York thd the te:ma aet down ill 
thi• contract an b1nding on both partie•• That it on the 
tailure or the Amiklo Corpore.t1en to pa7 w1 thil:L '8 hour• 
after being :notified that either Urea or oara ban reached 
their clHUnation called tor 'by the J.111 tal.o Corporation, 
that the Diabureil:lg ~tioer baa the autllor1t7 to eanoel all 
~traou with the Jmitalo Corporatiea at enc•• 

s. •• further agrn to •end thaH 'UrH bi"lru.cka to 
J'Oll• 'fll• first ahipmet Will be betna ~ lB u4 20th, 
1911. 

Lt. Col. J.E. Speicher.• (Be 10~1.U) 

Speicher ami tted haTing recaiTe4 ~00 t1"0!I the people 1JL Kn York 
W1 th whcm he ha4 bHn negotiating in :regard to the Nle of the J)e4ge oe.r• 
and tirea, W1 th which ha purchaHcl a S'htz automobile tor the ~.. of 
giTing U to colonel l'inney, 8ll jr,q officer inTolTe4 in the Decla• ou 
an4 tire 4eal (R. ll3-ll4). 

Speicher aamittecl thd he •• an-eatecl on J,pril 121 19191 by 
oftioera ot the W.li tar)' Intelligence Dep&rtaent an4 returned to GoTeraoi-• 
Ialucl5 that he Heaped trom Go.,..raors Ialand on or about Ma.7 t, 19195 
that he •• again apprehended near :lllenTiUe, N•• York, Gel returned 
to Governors Ialand (B. 11.,_ll&), that he •• "tried before a general 
court-martial at Ocr,ernor1 Island, Mew York, en J.uguat 16, 19111 end 
oonvioted ot desertion and e1oape :trom contineent (R. 11&). CeDtral 
Court-Martial Orcler No. -i031 B:1&clllU4l"tera Ea1tem Department, OOffrDON 
Ialand, New Yolic, 4ated August 1151 Ult,•• aamittecl 1a eTidenc• an4 i-ea4 
to 'I.he ooun (Re ,zs-.f.26; :SXt BS). 

SPdcher na aaked it he ha4 bND arre1W ia J'er.e7 C1t7 OIi .April 
al, 191S, and turned onr to the J'eclval 811 thoritiH, "° which he replied, 
"Perhapa ao• (R. 117). 

On recllreot uamination ot Speicher the proHoution brought out 
thd he had been honorably dboharge4 troa the J..my on .l'an• 11, 1920 
(Bx. M); that the dishonorable cl11eharge a4Juc18ed againat hill b7 
General court•JIU'tial Orcler No. a, Heaclquartere ••tarn I>ePartment, 
laa4 nenr bMD. exeout-4, aa he had been honorabl.7 reatore4 to duty on 
hauary lT, lUO, ancl Hr'fN. tive months Ui.ereat"ter aa an enli•ted maJL 
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in the Guard Company ot the Disciplinary Barn.eke at Governors Ialand 
(R. ll9-l20). Speicher also testified thd he had only l>een oonvicted 
'\wice durin& his litetilu, once 1n Detroit 1n 1909, and once tor 
dea.rtion and escape while in the Ai,q; that he waa only 18 or 19 ;reara 
ot age when convicted in W.chigan, and that the reaaon tor hie convicUo:u 
had been his plea or guilty, which plea he had made on the advioe ot 
"8:>me mnart lawyer• (R. 12.l-122). 

Lieutenant Colonel Bruce R. Cempbell, United States .Al'Dcy', Retired, 
testified that he had known Speicher in 1919 or 1920, and had had 
several conversations with him about the J.nay, during llhich Sl>•icher 
had said •that it he ever bad e.n opportunit;r to haDg U on anybod;r 1n 
the ~. he would moat aesuredl;r do it, aa the;r had alway1 tried to 
hang it on him•. Thia witneaa also teatitied that while Speicher waa a 
witne11 against him during an investigation being conducted by a aub• 
oommi. ttee of the House, Speicher would infoxm him ot what waa taking 
place. (R. 380-381) On cross-examination the prosecution brought out 
that the witnesa and Speicher had been on very bit.mate te:rma in 1921, 
and that while witness was a C(l!IIIUssioned officer on the active list he 
na us1Jl8 Speicher to obtain confidential information 1a regard to the 
investigation being conducted by 'lihe War Department (R. 381·38~). 

In order to rehabilitate Speicher, 11boae testimony had been impeach.«, 
the proHcution called Colonel J"ohn E. ID.mt, United Ste.tea J.m7, Retired, 
who had been Ccmmandant ot the Atlantic Branch, United States DiaoipliJlarr 
Barracks, Oonrnors Island, New York, durina the period Speicher had been 
incarcerated therein. Thia witneaa testified that Speicher had been 
reoon:mended tor restoration to duty becauae he had made no att•pt to 
escape, th~ he •• under indictment in New .rersey, and had giTID.llO 
trouble or dittieulty to the aut.horitiea d the Diaoiplinary Barre.eke. 
Thia witness also teatitieda "So tar as I was concerned he 1te11ecl to 
be perfectly truatworthytt. (B. S08) 

e. When the prosecution started to otter eTidence of nriou1 4epoait1 
made to the credit or accused's bank accounts and Tarioua payment, made 
to creditor• ahortly attar NoTembe:r ~. 19~ (the date that eT14ence 
prniously ottered by the prosecuUon ahowa 12500 to han been pait oTer 
by Speicher to accused), the detenae objected, baaing ita objeotion oa 
the case of Williemav. United State•, 168 u.s. 382 (R. 2'1~27'). IJL that 
caae it appears that one Richard s. Williama, Chin••• Ina11eoto:r at Pon 
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ot san J'ranohco, •• indic'hd and tried in the Dbtriot Ooun ot the 
'Onited Statea tor the llorthern Diatrict ot California tor haTil2a 
teloniou•lr enone4 and reoeiTM t1"0DI one wonc sua, oa sept•ber 18, 
letcs, th• IJUll of tJ.00 tcr perm!Uing one wonc Sin Ch07, alao a Chineae, 
w enter the 'Onite4 StatH, and tor utorUq eel reoe1Tlng 1815 troa 
one Chall Ying, another OhineH, iD oouicleratioa ot hi• being pe:m1Ue4 
w coae iJLto the t1A1te4 Stat... !be date ot the receipt ot the 181 
tl'OII Che YiDS 1• not ahoe in the opinion. Offr '11.e objtotia ot 
aoov.aed, the proHoutioa read in eTi4cce aa attida'fit of aonae4, 
made 1'me l, l89t, u4 tiled b7 him in a 4.horoe av.it broll&ht apwt 
hia b7 hi1 rite. Ia tll11 afflc1&T1'\ acov.184 aam1Ue4 beiq wortJa abo11t 
teooo on the ute he •• tir•t emplo7ed 1t1 the Oo'Yel"Dlleat, Sept-.ber 81, 
le~. aD4 tlle inheriting of other prope:n1 •1noe that aate. !he pro,e
eution alao intro4uoe4 a~ 491>oait book •howiD& lepoaita to the credit 
of aoeuaed 1Jl the San ?ruoiloo SaTinga u»J.on of tlJ50() duriiia Oowber, 
l89S, and NoTlllbff and Deoember, 18915, and a depo11' book ab.owing 
4epoa1ta to the on41' ot Mr•. Williau in the Hibernia sanna• u.4 Lou. 
80o iet)" ot tNeO 1Jl Septcber, Ooto~r and Dtoember, 18H. 'Di• Unit94 
State• Sllpr.. court hel4 that, DO conneoiioD. haTiq HeD. ahoa )e'1rMA 
the poue11ioJL b7 the4etn4ant ot the 111111 IJ)ffifiel 111 'lhe att14&T1' 
ud bank book• u4 'the alleged ez:torUoD. lt7 hill ot no named nm trc:a 

· oerta1Jl peraou, the eTiclnoe penaJ.11.taa to the att14&T1t and bank boolca 
•• illpro,erlJ aa1tte4, ud re,..rae4 the .j\lc!pent of the lowr oov,. 

'the cleteue ooD.tn4e4 '11.a'\ th11 4eo11io:a. ha4 c11reot appl1tat1oa 
to the 1natut oue ad that, •• a 4eoillon ot •• trniW Iv.tea 811,p:rtme 
Court 11 lt1A41nc o:a. the t11LUe4 Siat.1 D11tr11t Cnr111, U 11 abo bia41ng 
on oouna-aar'Ual \DldU' the nll atated. 111 :,aragn.ph W, lllllu.l fol' 
Oouri1•Kartial, that "SO tar aa not otherwln preaorilal4 1D. thil -11&1 
or 'b1 aot ot COJICNII, the rulH ot eTt4aoe 1en1Nll7 l"ffCCD.iSH 1a 
th• trial ot o:riaiD&l 0&1H 1D. '11.e cU.atritt eoun1 ot tll• Ullih4 8•"-• 
rill be applt14 1t1 oourt1-u:r'\ial•. 

it:rS.or w th• till• ;J:ie proHouUo:a. ott1ret. th11 eT14eue, U hal. 
1D.tro4uol4 eT14nH llhOrilLI tMOO 1a oula Ja14 bf 8P either to &HUN n 
IOTtaber a,, ioaa, u4 that d "2lat tt.111 aoouecl na praoti..UJ witblut 
tuD.41 an4 pe,.Ur 1D. 4ebt. J.ft1r hit.ring laathJ argu11111.t 'b7 •• lefaH 
Ucl Jl'OHtutioa (le lf'°9ll0) 1 "he law umbtZ' U41 the to110nJII ral.1J111 

•11.• 
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'"ftle ruling 1a that the hat of evidence 1a ita 
relet·aaay. 1h• prosecution may proceed to i.Jltroduce 
releft.llt teatilloA7 an4 eT14ence. U will be allowed to 
proceed provieionall1, and if the releTency of the 
eTidence 1a ahoWll it will be accepted.. Uthe relevancy 
doe• not appeu, the court ,rill take proper action. 

Th• doctrine of the Williema cue 18, of courH, 
aoeepted, but the doctrine eJN11.ciated in that ca•• appliea 
to the facta of that oue 'ilhich they were considering.• (R. 510-311) 

'l'here&tier the proaecution elicited tro• accused the teatillony herein
betore mentioned ab.owing that between NoTcber 2'11 U33, 'the date lJPOD. 

Which Speicher 4el1nred l2WO to aocused, and December 18, 1Q33, there 
•• 4epoaited in hia 'tiro bal1k account• and othenise diaburaed by- h111 
12312.99, the greater part thereof being in cash, exclush• of hia pay, 

In the opillion ot the Board thia eTidence •s proper tor conaideratioa 
b7 the court aa oonneoted nth an4 releTant to the otfenae alleged in 
Specification 1 ot the origiD&l Charge, and the ruling of the court thereon 
na not 1n error. The distinction between the Williama cue and the 
instant caae 1s that in the tirat there n• no neceaaary oomiection, 
elther a• to till• or amounts, be~en the bank cleposi ta and the often.a•• 
charged, ,rhile in the i:natant case there 18 each a connection.. Th• 
correctness ot the ruling ot the law member ia aupported by Commomrealn •• 
lftllrey, 'g N.B. (Ml.He) 91, N; People T. Connolli& 23'1 B.Y.s. 30(!iS; 
Silvem.an Te United Statea (C.O • .'-.), 59 ]!'ed. (2d)6 , 638; the reTiew ot 
the .'-ttorney General or the general court-martial record or Captain 
Oberlin M. Carter, Engineer Corp•, tJ.s.J.., published 1n 2J Opa. Atty-. Ge. 
~g, ~l; an4 aec. 15', Wigmore on Xrtdence, 8d ed., and oaaea there cited, 

.'-ta hearing before the Boe.rd ot ReTie• on June 21, U5:5, the 
indiTidual counael tor accused, 1. Leonard Towneend, Zaq., .A.ttorney at 
Law, Washington, D. c., reUerated the arguments he had mde at the trial 
a• to the eTidence above discuaaed, and again contenbd that the court 
erred in admitting auch evidence. He also uaigned a• error the ru.ling 
o~ the law member retusinc admission in eTidcce ot a reoapitulation of 
bank deposita ot accused, prepare4 b7 the ottice ot Colonel Beed, u 
1J18Pector general, onr hie signature, tor the period Nonmber ,, 192:5, 
to December 1:5, 19~ (R. 3&4-3&15) • Thia recapitulation related largel7 
to periods too rE1110te in point ot time and wa• hearsay, and ao inadmiadble. 
In the opinion ot the Boa.rd the law member did not err in hia ruling on 
this question. 
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, • ID. w1ghing the nidence and dete:nnining vh&ther 1 t establiehea 
the guilt ot accuffd beyond a reuonable doubt it 1a DHHN.17 to conaider 
carefully the cndi'b111ty •• witnueH ot :rrek •• 3peicher, acouse4, 
and J'anie J4. lrillialu, accuee4' • wite. n 11 clear that Speicher baa ba4 
a checkered etn"H%', been g11ilt7 ot Tarioua ~ceUs, and oonv1cte4 once 
b7 a c1Til court and once by a geYn.l cour\-mrUal. However, it doH 
JlOt tollow tat hia testimony 1n tbie caH 1a untrue. Hie eto1"7 1• 
oorrobol'ate4 in Tarioue materiel respeota \,J" Colonel B. r. Killer, (1.t.) 
Cluarie:rmuhr Corpa, by Mr. Sn•t and Mr. Gattett, preaident u4 Tice 
i,rHilent-treuu:rer, respectiTel.7, ot the laatem :S.c Coll)()Mtion, lloy 
o. litln1ok, Spe1cheJt' • buineH aaeociat• in 'faulngton, Harold Somwer, 
••• York City l&WJ'er, and b7 aceueod himaelt. J'Urther corroboration le 
turniahe4 by the 'leatem Union aoney order tor 12~, date4 llonmber 8!5, 
1938 (Bx. 'I), md by the :aote 1Jt. queat1oa (Bx. 8), which accuH4 aaita 
1a in hi• on. handwriting. 

In the final anal7aia the quaation fer deciaion. 1e whether 'tu 
note for teoo •de by acouee4 on No"f'Ulber h w.a necu:tet lJllder the 
circumatauoH tHtitied to by Speicher or under ~a ciroumatancH tHt1• 
tied to by acou,ed. .t.ccuae418 11tory doe, not ring true. 'fh• BoaJ'4 
em:mot conceiTe that an ctticer ot aocueed'• educaticm, 1ntel.U.genoe and 
experience woUld execuh a note ot thie conaibrable amount pqable to 
bearei-, under the cirOW!l8tancH deacribed by- hia, and evince ao little 
intere,t aa to it• ultillate disposition. N•ither oc the Boan conceive 
that an otfioer ot accuHcl'• buainua training and experience in the 
~uanermastv Corp• .:>uld ao nonchalantl7 and carelHaly handle a 'buaineH 
tranaaction ot importance to him.HU, nor that he 1a u ignorant ot 
ord111U7 busineu principles and precautione as his testimony indic&tN. 
Bia teatimony aa to the making ot the note 1a unbelievable, •• :not 
accepted by the court, and cannot be acoe11h4 by the Boe.rt u the true 
explanation thereof. In the opinion ot the Board extc4ed oo:ment em 
the testimony ot Mrs. Williama 1e wmeCHMI'7. suttic• 1t to HY that 
in ita material aspects the Boar4 considera her atory uuaual, improbable 
and unworthy ot weight ae accounting tor the euma aggregating more thu. 
$2300 which accused had in his pouHsion shortly atter NoTember If, 19ZS. 
'11th accused' e explanation or the note and Mrs. 'lilliua' atory elim1Datel 
t:rom consideration, the teatiJDOny ot Speicher, oonoboraied u it 11 1a 
JIIIUl1' reapeeta, 1a accepted b7 the Board ae true, and w1 th the other 
competet eTidence in the caae eupporta the :Undings ot guilty ar the 
original Charge and Specification l thereunder. 
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The findings as to the .1.dditional Chars• and its speoU'ioation are 
supported by the evidence as to Specification l or the original Charge 
hereto:rore discussed and by aeveral stipulation• entered into betwee• 
the prosecution and the detanse. The only question that requirH mention 
1a llhether the tHtimony given by accused betore SUbooJ1111UtN No. 3 ot 
the CcmmittH on Military J.ttairs, Howse ot R•Pl'eaentat1TH• •• alleged 
in the speoitioation, was a naterial ma.thr. 'l'h• proeecution and teteDH 
atipul.ahd that this testimony was germane and material to the in.quir.,. 
The finding ot the court on the specification 1hows thd U adopt•d 
this theory. Thia stipulation h a conoluaion ot law and as 111.ch 1a 
not binding on this Board. However, a!hr uaining Houae Beeolutien 
8'115 (hereinbetore quoted), under which the 1U.boomniU" was acting, the 
Board ii ot opinion that the testimony set forth tJL the apecifie&tion 
was a -.terial mathr. 

a. .1.t the time ot the trial acC\11ed was 50 1/12 fM1'8 ot age. 
Bia Hrrtce 1a shown by the J.:m.y Register u tollow11 

•Cadet M • .1.. IO 1Une e,a alt. ot Int. ze .&pr.•, 1 u. 
a Mar. ooa cqt. 31 Deo. 01; Q.K. 115 Dec. o, to 14 Dec. ua 
Cl.M.O. 28 J.t,r. 15; maj. 26 .ran. 17; lt. col. (tanp.) 5 .&.ug. 
1'1; col. (temp.) 9 May 18 to 30 1Une IOI n14. Cl.M.c. 30 
Jun• IOJ col. l J'ul7 201 trtd. to Q.K.c. so .ruly' IOJ brig. 
gm.a. Cl.Ke Gen. 24 Nov. 201 acoepted l'1 Nov. 20 (receaa 
apnt. u:pin4 4 Mar. 21); :r.J.. 15 Sept. 23 to ll J'eb. U; 
brig. gen • .1.. to Cl•M• Gen. 24 .ran. 31; accepted 6 lab. 81,• 

v. Long and honorable eerrice in the J:rmy 1a i t1 OWD. ma.rd u4impo••• an obligation in direct ratio to length or time and degree of 
excellence. In the opillion ot the Board the loiig aemce or accuae4 
4eprivea rather than entitles him to special constderatton 1n the nature 
ot clmumc1. '!'here ia not a word in the reoord ot trial 1n4icatug 
lack ot 4el.1beration or e:xtrtme 1treee ot c1rcumatanoe on hi• pan. 
On the contl'U'J' it appean that 1n the tull.ne11 ot JIiltun judgme:n.t act 
atter weighing the conaequencea to hi• advantage and to hi• di aadTU1.'ac•, 
accused deliberatel7 and premeditatively elected to puraue the oour.e 
which he knew might bring diacndit to th• milltary aernoe and 41agnoe 
to himHlt and tami.17• The ottcae alleged in the epeeit1oation ot tu 
.1.441tional Charge ia analogous to that ot making a talN ott1o1al •ta• 
Jll8nt, tor which the ou'kmar7 ,un11hment ia 41smisaal, The BoaH 4oH 
not rec0Dlllln4 any clemenq. 
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10. The court was lega].11' conet1'ute4. No errors injuriously 
affecting the substantial i-18hb or accu.sed were committed during the 
trial. In the opinion or the Board or :Renew the record or trial ia 
legally sutticient to support the findings and sentence and warrant• 
approval thereof. Diam.isNl. is authorized tor Tiolation or the 98th 
J.rt1cle or war. 

http:lega].11
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1st Ind. 

War Department, J.A.G.O., - To the Secretary of War. 

1. Herewith transmitted for the action·or the President are the 
record of trial and the opinion of the Board ot Review in the case of 
Colonel Alexander E. Williams {0-90), Quartermaster Corps. 

2. I concur in the conclusion of the Board or Review that no 
errors injuriously affecting the substantial rights or the accused were 
committed during the trial, that the record of trial is legally suf
ficient to support the findings or guilty and the sentence and warrants 
approval thereof. 

In view, however, of the fact that the court in this case was 
appointed by the President, I have deemed it particularly appropriate 

. to make some additional observations pertaining to the evidence as 
shown by the record of trial and to give expression to '1Ir/ views on 
certain legal principles which I conceive to be applicable thereto, 
as well as to remark concerning the sentence imposed by the cour+. 
and the matter of the exercise of clemency. 

3. Accused's testimony as to the tearing up of the note alld 
that he did not know that it was in existence until displayed to him 
in December or 1934 by the House Military Affairs Committee was dis
credited by the testimony of Harold Schnuer, an unimpeached witness. 
In regard to the existence of this note Schnuer testified, 

nQ. After lm.y 27, 1934, did you ever have any further 
conversation with General Williams? 

A. I did. 
Q. Personally, face to face, or otherwise? 
A. Only by telephone. 
Q. How often until today, say? 
A. I do not know exactly. Just guessing I would aay 

2 or 3 times. I can recall only one definite con
versation. 

Q. What conversation was that? 
A. The latter part of August, August 26, I believe, 

from the Hotel New Yorker in New York City. 
Q. What was the object of calling General Williams 

at that time? 
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A. 

Q. 

A. 

Q. 
A. 

Q. 

A. 

Q. 

Mr. Silverman had been in comnnmication with Mr. 
Speicher directly and at that time arrangements 
were trying to be ma.de so that 1h". Speicher could 
return to Washington and testify. These nego-
tiations had been going on over a period ot months. 
but nothing had been done. My purpose in calling 
General Williams was to advise him that there would 
not be any further delay. that Mr. Speic.her was go-
ing to vYashington regardless ot consequences to any
body. I asked General Willi8lllS only 5 or 6 questions 
which I had written down. He answered these questions. 
l informed him that no more delay in this matter would 
be allowed. 
What did he have to do with Mr. Speicher giving himself 
up? 
It was one ot Mr. Speicher's contentions that the reason 
he did not come here was because ot General Williama and 
that·piece of paper. Secondly. Mr. Speicher had been in 
touch vdth General Williams all this tim and had been 
telling him. 'Don't worry; don't believe what &Ili1body says 
unless I say it to you.• That was with respect to this 
piece of paper. I had mentioned that to General Williams. 
At the time of this conversation in August. matters had 
been delayed and it looked like that matter might go on 
for years. Mr. Speicher thought it best to call General 
Williams and that he had better do something about 
straightening this affair. 
lfhat did General Williams then say to you? 
I asked him a few questio:i;i.s that I can remember. I 
asked him how matters were down there and he said 'Yatters 
are not hot. 1 Then we talked something about Joe Silver
man. He told me that patience was a virtue. He lim-
i ted his words over the telephone but that was the sub
stance ot his con~rsation. I recall another conver
sation but I 08.llllot give the locality. It was a friend
ly conversation and I told the General not to believe 
anything unless Mr. Speicher said it to him. 
Was anything :::aid about this piece of paper• as you term 
it. in these conversations? 
Yes; indirectly. It was not termed a promissory note. It 
was termed a 'piece of paper.• 
What was said by you or General Williams in the con
versations? 

-2-
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A. The most I ever said to him was. in substance. 
'Don't worry about the piece of paper; it is in 
good-hands. Don't believe anything you hear until 
you hear :Mr. Speicher say it himself.' 

Q. What did the General say in answer to that• if any
thing?

A. I do not recall. 
Q. Did he make any inquiries as to what you mant by 'piece 

of paper?' 
A. He did not. 
Q. Are you sure that you 100ntioned 'piece of paper?' 
A. Yes. sir" (R. 171-172). 

From accused's cnvn admission it appears that prior to December 10. 
1934 (the date he testified before the House Military Affairs Committee 
he had not given Speicher a note and had not received any money from him), 
he had been told that Speicher had informed people t.nat he, accused. was 
indebted to him. yet accused did not claim either to Speicher or Sc.nnuer 
that the possession of the note had been obtained by fraud, in fact de
nied mentioning the note to either of them. Mr. ~chnuer•s testimony 
indicates that accused was disturbed about the note and was trying to get 
possession of it prior to the time accused testified before the Committee. 
All of this evidence tends to corroborate Speicher•s testimony in regard 
to accused's delivery of the note to him. 

It appears b-om the evidence that the principal witness. Frank E. 
Speicher. more than 25 years ago had been convicted in a civil court of 
the crime of uttering and publishing a forged instrument. and that in 
1919 he was found guilty by general oourt-martial of desertion and escape 
from confinement and sentenced to dishonorable discharge and eighteen 
months confinement. being thereafter restored to duty and given an honor
able discharge b-om the Army. There was other testimony introduced by 
the defense, much of which was highly incompetent, tending to affect hia 
credibility as a witness. On t.h.e other hand. some of the witnesses ex
pressed confidence in his veracity. The question of the credibility of 
any witness and the weight to be given to his testimony is one primarily 
for the court. As it has the witness before it, it is in the best 
position to judge of the credibility of the witness and the weight to 
which his testimony is entitled from all the tacts and circumstances in 
evidence including the important factors of his demeanor on the stand and 
the reasonableness or unreasonableness of his statements, and his interest 
or lack of interest in the result of the trial. 

-3-
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The same rule was properly tor application in connection with 
the testimony ot the accused and his wife, who testified to many un
usual circum.stances. 

Considering their testimony as to BUCh cirownstanoes, though I did 
not have the opportunity ot observing their conduct on the witness stand, 
I am unable to find any fault with the oourt tor accepting, as it must 
have done, the statement ot Speicher concerning the circumstances attend
ing the payment of the money and the delivery of' the note, and in disre
garding the testimony of the accused and his wif'e with respect to the 
cash reserve, particularly in view or the faot that Speicher•s testimony 
in many important features was corroborated by that of other witnesses. 

The Manual tor Courts-:Ma.rtial, 1928, provides (par. 149, p.175)a 

"The testimony of a single witness is insufficient 
to convict tor perjury without corroboration by other 
testimony or by circumstances which my be shown in evi
dence tending to prove the falsity. Documentary evidence 
is especially valuable in this collnection; ••*•ff 

It has generally been recognized by the War Department that the 
crimes including perjury especially mntioned in the 93d. .Article ot War 
have reference to common-law offenses. Assuming that the rule should be 
applied also in the trial ot an accused for the crime ot statutory perjury 
charged as a violation ot A.w. 96 (Specification of Additional Charge), 
it is my judgment that the rule is fully satisfied in this case by cor
roborating evidence, both oral and documentary, and I am satisfied that 
the evidence taken as a whole establishes the guilt of the accused beyond 
a reasoll8.ble doubt of both specifications alld charges of which the accused 
was found guilty. 

4. At the trial and subsequently before the Board ot Review counsel 
for the accused objected to the questions asked of the accused by the 
prosecution on cross-examination regarding the financial transactions ot 
accused immediately following and for about three weeks after the date 
the accused was alleged to have received the f2500 from Speicher, the ob
,jection being based on the decision in the case ot Williams vs. United 
States (168 u.s. 382). 

I have carefully exa:mined that opinion in connection with the tacts 
disclosed by the evidence in this oa.se and it is my opinion that the tact:s 
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in the instant oase distinguish it from the case which the Supreme 
Court had under consideration, and that there is nothing in the opinion 
in that case ,m.ich indicates that error was committed in the trial now 
under consideration in admitting in evidence the financial transactions 
referred to above. In fact I think that opinion properly construed rec
ognizes the existence of a rule of evidence which clearly made the 
transactions admissible in evidence in this trial. T.he Board of Review 
has disoussed the opinion of the Supreme Court at length and after citing 
authorities in support of its view, concludes, rightly I think, that the 
Supreme Court•s opinion does not support the contention of counsel. 

5. Um.er the specification of the additional charge, the acoused 
"Was found guilty of the crime o:f.' perjury inhibited by section 5392, 
Revised Statutes (u.s.c. l8a231), the punishment for which is a fine of 
not more than two thousand dollars and imprisonment for not more than 
fin years. By t.he table of punishments prescribed by the President 

. for enlisted men convicted of per jury under the 93d. Article of War, the 
maximum punishment is fixed at dishonorable discharge, total fcrfeitures, 
and confinement at hard labor for not exceeding five years (par. 104 c, 
P• 99, M.c.M., 1928). Having regard to the finding of guilty of the
offense of per jury alone and disregardillg the fact that accused "Was found 
guilty of another offense, it would seem, in view of the punishment fixed 
by Congress for the crime of perjury and the maximnn punishment fixed by 
the President for enlisted men convicted of this orime, that the court, in 

' adjudging the punishment in this oase o:f.' dismissal only, has already ex
ercised clemenoy, though the dismissal of an o:f.':f.'ioer with the atteDdillg 
disgrace and consequent loss of pay both active and retired is a punish
ment severe in itself. 

It is noted with reference to this specification (Specification of 
Additional Charge) that the Board of Review has said for the purpose of 
justifying its recommendation that the sentence should be executed, that 
the offense therein alleged ais analogous to that of mak::lng a faleof
ficial statement, for which the customary punishment is dismissal". The 
making of a false official statement by an officer of the J.:rnw is reo
ognized as a serious military offense. However, Congress has not by 
statute specifically recognized that offense as a crime as it has the 
giving of false testimony before a committee of Congress. It is true 
as said. by the Board of Review that upon conviction by court-martial 
of the offense of nak::lng a false official statement an otfioer is oua
tomarily sentenced to dismissal. In my view the crime of' perjury ot 
which accused was found. guilty is nmch more serious than the making ot 
a f'alse official statement and certainly does not merit any less punish
ment. 
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6. It is understood that counsel for the accused in presenting 
tne case to the Board of Review contended that the entire membership 
of the court recoI:llll8nded clemency, whereas but five of the ten officers 
composing the court actually signed such a recommendation. 

Four members of the court joined in recommending commutation of 
the sentence of dismissal, to 

"suspension from rank, duty and command duriDg 
the remainder of his service on the active list, 
and forfeiture of all pay and allowances for four 
(4) years." 

One member recommemied commutation to 

"suspension from rank, duty and command and for
feiture of all pay and allowances for a period of 
five (5) years", stating he is "one of those who 
joined in the unani rnous vote for clemncy. 11 

The Manual for Courts-Martial contemplates that members of a court
martial who 'IIB.Y desire to reconnnend clemency will make such recommendation 
in writing over their own signatures and that the same will not be embodied 
in the record of trial, but will be forwarded with it (M.c.M., 1928, par. 
81; id. 1921, pars. 332, 357(.!?.,) 57 (~)). 

Even if all members of the court originally favored clemency, they 
had a perfect right to change their minds and decline to sign such a 
recommendation for reasons deemed sufficient by them. In this case, 
therefore, there is for consideration of' the President the recommendation 
of' the five members of the court only. 

7. In view of the offenses of wnich the accused has been found 
guilty I do not recommend that any clemency be extended. 

a. Inclosed herewith is a draft of a letter for your signature 
transmittiDg the record to the President for his action, and a form. of 
EXecutive action designed to approve the sentence and carry it into 
execution should it meet with approval. 
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9. Al.so inolosed is '11r;/ separate :memorandum relating to 
requests for ole:aenoy ma.de on behalf of accused. This memorandum 

also !.nolud•• aatatemeJit o~ aocuaedGa::~ Arl,q, 

Major General, 
The Judge Advocate General. 

4 Inola. 
Inol.1-Record of trial. 
Incl.2-Dratt of letter for sig. 

of Secy. ot War. 
Incl.3-Form of Exe:eutive action. 
Incl .4-M3more.nd.um as to clemency 

and service of accused. 
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W.AR D8PARTM8NT 
In the office or The Judge Advocate General 

Washington, D. c. 

JUN 22 19So 
Board. of Review 
CM 203356 

U N I T E D S T A T E S ) SEVENTH CORPS .AREA 
) 

v. ) Trial by G. c. M., oonvened at 
) Fort Lincoln, North Dakota, 

Captain OAKLEY L. PARKHILL )) May 20, 1935. Dismissal. 
(0-223174), Infantry 
Reserve. ) 

OPINION of the BO.ARD OF REVIEW 
SAUNDERS, TURNBULL and SMITH, L.M., Judge Advooatas. 

1. The reoord ot trial in the oase or the officer named above 
has been examined by the Board or Review, and the Boa.rd BUbmits this, 
its opinion, to Tne Judge Advocate General. 

2. Accused was tried upon two specifioations, each alleging 
embezzlement in violation or the 93d Artiole or War. Accused pleaded 
not guilty to both speoifications and the oharge. Re was round guilty 
of both specifications an:l the charge and was sentenoed to dismissal. 
The reviewing authority disapproved the finding as to Specification 2, 
but approved the sentence, and forwarded the record ot trial for action 
under the 48th Article or War. The offense of whioh he stands con
victed is as 1'ollowsa 

Specification la In that Captain Oakley L. Parkhill, 
Infantry-Reserve, did, a.t Fargo, North Dakota, 
trom. on or about July 14, 1934, to on or about 
March 24, 1935, feloniously embezzle by fraudul,nt
ly converting to his own use seven hundred dollars 
thirty-six cents ($700.36), property or the Company 
Fund, Company 1783, VCCC, which 08lll8 into his pos
session by virtue of his office as custodian ot 
the aforesaid Company Fwld. 
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3. The evidence for the prosecution may be summarized as 
follows: 

Accused was placed on active duty with his consen\ for a period 
ot six months, beginn~ July 4, 1934, by paragraph 2, Special Orders 
No. 68, Headquarters 88th Division, Minneapolis, Minnesota, dated 
July 2, 1934; paragraph 7, Special Orders No. 283, Headquarters 7th 
Corps Area, dated December 1, 1934., continued him on active duty with 
the CCC until March 15, 1935; and paragraph 6., Special Orders No. 41, 
Headquarters 7th Corps Area, dated February 20, 1935., further ex
tended his period of active duty to September 14, 1935. Paragraph 1, 
Special Orders No. 44, Headquarters North Dakota District, CCC, dated 
July 13, 1934, assigned him to coilllllBJld the 1783d Company, Veterans• 
CCC, with station at Valley City, North Dakota (R. 10). As such he 
was custodian of the Company Fund of that organization (R. 25). 

On March 21, 1935, Captain Thomas G. Poland, 4th Infantry, was 
ordered by the comm.anding officer of the district to audit and inspect 
the :funds of the Veterans• Company 1783 CCC. Arriving at the camp at 
about 1:00 p.m., March 22, 1935, he found that acoused was not there. 
However, he started inspecting the ca.mp and began his inspection of 
post exchange f'unds later in the afternoon. The day following he 
sent for bank statements and was working on the audit of the company 
:t'und when accused arrived at about 11:00 a.m. Finding that Colonel 
Farrell had audited the fund for September, 1934, he started at that 
point, but later he discovered an earlier irr,gularity and decided to 
begin his audit about the middle of July, 1934, the date upon which 
accused took command of the company. He found a check for $50 on the 
bank statement which did not show on the check book stub and a deposit 
of $50 on the statement which did not show on the stub, and for October 
and November he found two similar entries, checks for $30 and $5 which 
showed on the bank statement but not on the stub. He concluded that 
the fund was about $90 short for the month of November. Resuming the 
audit on the following morning, March 24th, he found the fund so. con
tused that with the consent of accused he asked Captain William R. 
Hazelrigg to assist him. in checking the funds. They found his figures 
of the day before approximately correct (R. 4). 

Upon resuming the audit after lunch accused me.de a statement to 
Captain Poland regarding the fund. Accused was first warned by 
Captain Poland "that it was not necessary for him to say anything about 
ths audit", but that "anything he said could be used against him". 
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Accused then stated that he understood the warning and "that on 
account of sickness and heavy indebtedness and pressure through 
channels about bills, he had used certain ot camp f'unds and that 
he was willing to make up the amount of shortage; that he cashed 
certain checks for cash and then 110uld deposit his monthly pay check 
or around that amount later in the month to ma.lee it up; that he de
sired to do all he could to correct this in every way because he 
wanted to clear the matter up" (R. 3-6). 

The audit was concluded to cover the month ot March, 1935, and 
the figures showed that approximately $580 to $599 should be in cash 
on hand. The accused was requested to produce this amount and he 
informed Captain Poland that "he did not have it, but that he could 
make it up•. Accused was then ordered to Fort Lincoln, North Dakota, 
for investigation and all papers end records pertaining to the fund 
in question were also transmitted to that station (R. 6). In view 
of the fact that the figure representing the total shortage in this 
fund ($680 to i599) as determined by Captain Poland was only "a gen
eral figure", the fund was reaudited by order of the district com
mander. Accordingly all papers end records were turned over by 
Captain Poland to Second Lieutenant Arnold A. Hanson, Field Artillery 
Reserve, and Second Lieutenant ·Richard R. Saul, Quartermaster Reserve, 
for the purpose of the additional audit (R. 8). These two officers 
were experienced accountants and bookkeepers and upon completion ot 
their examination of this unit account for the period July, 1934, to 
larch, 1936, a total shortage in the company .fund of $700.36 was .found 
to exist (R. 13,16). 

Upon completion of the second audit referred to above, all figures 
were again checked by Second Lieutenant Einar A. Erickson, Field Ar
tillery Reserve, also an experienced accountant and bookkeeper, who 
found that the shortage of J700.36 in the company fund account was cor
rect (R. 19). This witness fo\Uld several errors in the audit of 
Lieutenants Saul and Hanson but stated that the final amount of the 
shortage in the company fund ( $700.36) as shown by their figures was 
correct (R. 20). 

The records relatil:lg to the company .fund on which the audits nre 
based were received in evidence without objection by the defense, the 
latter stipulating in most instances that suoh records are the records 
of Company 1783, VCCC (R. 7-21; Exs. B-Z). 
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Accused testified in his own behalf to the effect that he is 
46 years ot age, having been born at Thorp, Wisconsin, where he re
cei"Ved a common school education. He completed one year and five 
month• college preparatory work at LaCrosse, Wisconsin, and there
atter worked in different occupations performing commo~ labor on 
ta.rma and in logging camps (R. 25), and was married in 1916 (R. 38).
In 1917 accused enlisted in the 2d. Wisconsin Infantry, National Guard, 
and entered an officers• training camp, but was honorably discharged 
because ot insutticient education. He later entered active service 
with the Wisconsin National Guard, became a sergeant, and left for 
France in January, 1918, on the u.s.s.Tuscania, which was torpedoed 
otf the Irish coast (R. 26). Accused, with other survivors, pro
ceeded to France and rejoined the 32d Division which then entered the 
Aisne-Marne sector, and in September, 1918, he was commissioned a 
aecond lieutenant of Infantry, entered the front lines, and was wounded 
at Bois de Fays (R. 27). Accused refused to be evacuated and rejoined 
hia unit. He served overseas a total ot sixteen months and four days, 
durillg which tima he was decorated tor bravery in action, receiving the 
Diatillguiahed Service Cross (R. 28; Exs. 1-2) and the French Croix de 
Guerre (R. 30J Ex.3). Upon returning to the United States accused 
waa discharged (R. 30), and upon rettn"ning to civil life met with 
various financial reverses (R. 31-33). At the time of entering upon 
active duty aa a resene officer in July, 1934, accused's total in
debtedness was $2472.17 (R. 33). He has received continued d8lll8.llds 
tor money from his creditors since such time and ''withdrew certain 
suma• trom the company fund "only when hard pressed by creditors to 
pay them enough to keep them from causi.Ilg my_ trouble" (R. 34). He 
would then deposit varying amounts from his pay check to the credit 
ot the tund. Although the record does not show specifically the 
total amount withdrawn during the period in question by accused from 
the company fund, his testimony indicates that he deposited while cus
todian from his personal funds to the credit of this account various 
suma which total $1101.60 (R. 34,35). 

Since being relieved in Ma.rah, 1935, he has made restitution of 
$241.16 ot the shortage, the amount paid being derived from the sale 
ot hi• personal effects (R. 39-40). 

4. The testimony and exhibits received by the court establish 
beyond a reasonable doubt the embezzlement by accused as set out in 
Specification 1 ot the Charge. Accused admits in his own testimony
that aa custodian ot the tund in question he llithdrew from time to 
time varying sums ot money which he applied to his own use• 
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5. Accused is 44 11/12 years ot age, and his records show 
he was commissioned a second lieutenant, Infantry Reserve, on 
September 25, 1925, was promoted to first lieutenant July 30, 1929, 
and to captain on December 27, 1933. lie has performed active duty 
service as followsa 

July 2 to July 15, 1928; 
August 14 to August 30, 1929; 
July 5 to July 18, 1931; 
August 8 to August 21, 1933; 
July 4, 1934, to date. 

The details ot his World War service are stated with substantial 
accuracy in his testimony. 

6. The court was legally constituted. Accused as a reserve 
officer is subject to military law. CM 202479, Babbi.ngton; CM 202366, 
Fox; CM 201678, Anderson. No errors injuriously affecting the sub
stantial rights of the accused were committed at the trial. The 
record of trial is legally sufficient to support the filldings of guilty 
and the sentence and warrants confirmation thereof. 

~ ~ Judge Advocate. 

Judge Advocate • 

To The Judge Advocate General. 

.....·~.._--~~~-~~r-k~~~· Judge Advocate. 
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URDXP~~ 

In the otfioe of 'nle J'udge Advocate General 
Waahington, D. c. 

JUL 2 5 193~ 

U U I T E D S 'l .1 T :I 8 ) 
) 

Te ) 
) 

'!'rial by G.O.M., convened at 
J'ort Maurtbur, Calitornia, 

Second Lieutenant DON Y. Lxm.l 
(0-~'14:), Cavall'J' Re1erve. 

) 
) 

May 8 and 3, 1935. Dimiaal, 
total torteituna, and con

) tmC1111en'\ tor three (~) yean. 

OPINION ot the B~ 07 REVID 
BJ.LL, ~ and SKITH, L.M., :Udge .ldvocat... 

l. The record ot trial 1D 1be caae ot the officer named above 
has bee exarn1nad by the Boe.rd ct Review; and the Boe.rd submits this, 
1ta opinion,~ 1'he Judge Advocate General. 

a. .&.ocuaed waa tried before a general court-Dlrtial oonnned at 
J'ort MacJ.rthur, Calitornia, pursuant to competent orders ot the ComnancUng 
General, Ninth Corps J.rea, on May 2 and 3, 1935, on charges allegll6 
desertion in Tioa.tion ot the 5f3th Article ot War (Charge I), snbHZle
ment, 1a three epeciticationa, 1n Tiolation ot the 93d J.rtiole ot war 
(Charge II), end tor failure to obey a lawful order ot hia superior 
otttcer, 1n violation ot the 9eth .Article ot War (Charge III). Atter 
sulmiUing a plea to the jurisdiction ot the ccurt, cich •• properl7 
overrul.ed, accused pleaded not guilty to all apecitications alld charges. 
Be na tound guilty ot Specitications l and 3 ot Charge II, ot Charge II, 
and ot the Specification ot Charge III and ot Charge III. Re was ~ 
not gull-ty ot desertion in Tiolation ot the 58th .Article ot l'ar, a, 
alleged 1D Ule Specification ot Charge I and ot Charge I, but guil tJ' ot 
absence without leave tor the period December 3, 193-i, to December 17, 
1934, 1n violation ot the 61st .Article ot War, e.nd not guilty ot SJ)eo1-
tication 2 ot Charge II. No evidence or previous conv1ct1ona n.a intro
duced. Re was eentencecl •to be d1smiaaed the sernce ot the United StatH, 
to to1'feU all pay and allowances due, or to becane due, end to be 
oonttned at hard labor at 1uch place aa the reviewing authority m7 
d1reot, tor three (3) yean•. Four membera ot the court reoomnended to 
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the :reviewing authority, e.a an act of cl anency, the ran!saion of ao 
much of the sentence as involves confinement at bard labor. 'l'he 
revieYing authority approved the sentence as adjudged by the court, 
and forwarded the record ot trial tor action under the 48th Article ot war. 

~. Th.re. reserTe officers we~e appointed as members of the court, 
Captains Lyston s. Black, Intantr., Reael"f'e, .Andrew:. McBride, Intantr., 
ReHrTe, and noyd A. Rutherford, Field J.rtilleey ReaerveJ one of whcm, 
Captain Ba.thertord, was sworn and participated in the trial. No proot 
that th..• officers were on active duty at the time of the trial appear• 
in the record ot trial. However, the atatt judge advocate in his review 
atatee that record• on tile at the Ninth Corps Area Headquartera ahow 
each of theH officers wu on such duty at the time the court na appointe4 
and trial held. In regard to the competency of resene otticers on aotiYe 

·dut7 to au aa members ot courta-martial, '?he Judge Advocate General has 
helda 

"'l'here 1a no objection to granting authority to detail 
a• n:.Eiilbers of a general court-martial reaerve officers on 
active duty under aection 37 a, Natione1 Defense .lot, aa 
atuden.ta at aenice schoola.• Par. roe, D1g. Opa. 1J.G 1918-30. 

'fhe Board therefore 1a of the opinion that the court wu properly oon
st1tuted, 

,. In Tiew of the tact that at the trial accuaecl pleaded to the 
juriadic t1on ot the court, 1t 1a believed adviaable to aet forth brietl7 
the aerrtce of accused and certain fundamental tacts connected therewith, 
some or which do not appear 1n the record ot trial hilt which are included 
in the review ot the 1tatt Judge advocate. Accused, a 1econd lieutenant, 
Canl.17 Buerve, was placed on active duty Yith the COO Yith hie eonsent '
tor a period ot 1ix month, on September 181 193=5, b7 paragraph le, Special 
Orders 21•, Headquarters l"1tth Corps Area, Fort Bayes, CollJmbu9, Ohio, 
September le, 193:S. This tour wu utended nth his conaent tor eix 
months, to terminate September 17, 193', bJ paragraph 21 Special Orders 
:501 Headquarter• 7itth Corpa Area, J'ort Bayes, Columbus, Chio, March 1, 
ltM (Pros. Ex. 1). It wu further extended 1ix months with his consent, 
to temin.ate March 17, 193e, by paragraph 7, Special Order• 198, Bead• 
prtera l!'itth COrpe Area,. Fort Rqea, Columbua, Ohio, Juguat le, 19M 
(Pros. lb:. 2). o.n March 13, 193!5, accused's aotiTe duty tour wu exten4ed 

http:atuden.ta


(147) 

an addition.al au.months without hil con.sent, to terminate not later 
than September 1,, 19315, bf paragraph :s, Special Orders eo, Beadquartera 
litth Corps Area, J'ort Ha7ea, Chio (Pros. ~. 3), Yhich act1Te duty 
waa upreH17 retuaed 1n writ1Il6 b7 accused on J.prU l&, 1935 (Det. Ex. c). 

Prior to October l, 19M, Companf 55'1, coo, waa stationed at Bad8er 
Meadow Canw, J'•U58, near BovUl, Idaho, J'iret Lieutenant .Tohn B. Banaen, 
Intantl"J' Beaern, being its CCIIIII18llding otticer and accued the ,tore or 
u:cheng• ottioer. On October 1, 19M, the 557th Compuf •aa mond to 
sanaet Talle7 Camp, San.ta Tiles, Celitornia, Lieutenant Hansen and accuaed 
accan~ng 1t aa cc:,mmand1Il6 otticer and exchange otticer, reapect1nl7. 
(R. 80) On Nonm.ber 5, l9M, accused we.a relined aa exchange ottictt 
ot t.he canp8J11 b7 Second Lieutenent lial'211al1 L. l'alrutt, Coaat J.rtUlerJ 
BeHne (:a. 2.&). On December 3, 1934, acouaed ,raa relined trca further 
dut)' ,r1 tl:l Co:m,p8J17 e~, coo, and aaa1gne4 to Comp&D.1 ~o, coo, at Top~, 
California, and on the aame date aubm1Ued a -.riUen. resignation. to hh 
i.Dmlediate commanding ott1cer and then 41seppee.nd (R. 31,32,~,361 Pros. 
Bm. , and 10). Be ,raa returned to mil1tal7 control ai Santa Barbara, 
California, on December 17, 193'1 and placed in arrest on th• same date 
(R. 381 8&; charge aheet). 'Ihe ennb which tranapired aubaequed to 
Decmber 2, 19U, haTe been tabulated 1n their chronological order in 
the renew ot the atatt jud&e advocate and are aa tollowa 

"Deccnber 3, 19~ • Beaign.ation ill writ:lllg clelinred b7 accuae4 
to lot. Banaen d Santa Barbara, end for-
ftrded to Di1triot CoDIMDder at rort lrfacJ.rthur. 

December a, 1934. • Betigp,ation forwarded 'b7 Diatrict Ccmuumder. 
December 17, 193' • ureat at Santa Barbara, Ce.lifornia, and 

trenater to !'Ort lfaouthur, California. 
December l'I • 193' - Charges preferred alleging deHrtion, di.

obedience to order•, and :aaking and utter
inc two bad checks. 

Decmber ee, 193' - Report ot inTHtigation, Port J.JacA.i-thur, 
California. 

Dectmber 31., 19M - Charges tornrded to Bq. 9th Corpe J.rea. 
Deeember 31, 193' 
to 1an. 22, 1935 • Correspondence nth father ot acouaed relaUn 

to adJuetmen t ot l}ad check charges.
1anufll"J' 22, 1935 • .Additional charge• (two specificat1on1 under 

9~rd .1.w. alleg1DS embezzlement, one in I4aho) ). 

_,_ 
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J'anua?7 28, ltaG - Report of 1nnst1gat1on ot a44iUonal charsea 
and torn.rding ot aeme. 

1a:zw&r7 19, lt~ - Ba41osrem io c.o. n. Jfac.Anlmr, to innate!' 
e.oouae4 to Lette:man Oeural Hospital tor 
obaenaUon and reporl u to an1't7 u4 pe:r
Unct papen referred w board. 

1ami&1'7 1.9, ltZI • BeaipaUon ot accuaed wUh 1.ntoma:tion a, w 
\oth Ht• ot charges llD4 oontsiple.te4 boart. 
prooeediDp torwarde4 to 'Jar DepartmeJ:Lt. 

hbrv.arJ" •• li35 - Retueal. ot l'.l>. 1io act on reatgqUon pending 
4etelD.1.nat1on aa to 811lli't7 and d1ao1plinar7 
aotiOJl (paper• returned throue;ll Bq. 15th C.J.. ) , 

March l, 199... Report of Letteman General Hoapital boar4 
finding &OOUHd sue (reoe1TM Bq. Nuth COrpa 
.Area March .ft, ltZI) • 

llaroh I, ltza... Chargea returned to J'orl MaoJ.rthur tor ohangH 
and aore 0<111.Plete 1nveat1gat1on.

li1reh l&, 1935 ... ReTiaed ohargea alleging deHrlion, 'lihree 
a,peo1t1oaUona of embez$lsium.t and failure to 
obe7 an order, prepared, Teritied and HrYe4 
upon aocuae4 (aigD.e4 receipt r.e•a), 

lb.rch ao, 19&1 • ReTiaecl ollarges and repon ot investigation 
reoe1nd b7 thia headquarwra, 

.&prU 3, 19" • Charges turther NTiHd aa to language and 
referred tor trial. 

April e, lt3G - Charges again HrTed on acouaed. 
119.7 a, a, 1935 - '.trial at :rort Maurtmr, California.• 

s. Prior to arraignment accuaed entered a apeoial plea to the 
Jur1ad1ot1on ot the court (R. e), claiming that a'\ the date ot trial 1'.e 
wu not a person aubJect to :mili'tarJ' law. 'l'he grounds upon which hiB 
plea wu baaed are olearl7 stated in the reTieW ot the atatt judge 
adTOcate an.cl areas t0Uowa1 

'1• He was no'\ 1n an aotin duty atatus as the lut enenaion 
ot hi• aoti.Te dut7• ordered w1 th hia coneen'\, upired Maroh lT, 
193' (lbh. 1), and p~l:L 3, Special Ordera No, eo, Baa4• 
quarters ftttiL Ooi-pa J.rea, Jlaroh 13, 1;35 (lb:h, 3), extending 
hia perio4 ot aoUTe 4ut7 six montha b9SiQ.ing Maroll 18, 1930, 
na without hi• oonaent and wu u:preasl7 retuaed b7 hilll b:, 
letter ot J.,ril l&, 1935 (Bxh. 'A')• 

-"'9 
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!.• 'l'he statute (A.ct of March 31, 1933; 48 Stat. 22), 
authorizing the creation of the Ci'filie.n Conservation Col'P• 
d the uae ot ,xi.sting departments anc1 agencies ill connect1011 
therewith beoeme ineffect1Te March 31• 193G, b7 Ti?'w.e of 1ta 
oh prodaiona and iher~ter until ~rU t, 193~, when s new 
Relief of lmployment ut we.a approved there•• :no legal 
CiTillim Conaenatioa Corp• and the act1Te dut7 of all NHrn 

ottioera called tor dut1 with such Corps neceaaarU7 tel"minaW 
March SJ., 19~• 

.t• Service with the CiTUian Coue:naUon Corps 1a not 
aUUal'J' clut7. It 1a a oiTllian organisation and ru,ne ot• 
tioera therewith are not paid from military &PJropriaUou,• 

It will aern no uaetul. purpose to 4iaCUIJ 1A ~tall eaoh ot tile 
aboTe obJeetiou to the Jurbd1ot1on. ot the court, as no llft quaaUo:a 
1a Jreaented 11211ch hu not been considered heretofore by 'the »oer4. of 
Rel1.ew. The Board ha.a held, w1th the approTal ot ~e Judge J4TOCate 
General, that reserve otticera on aot1Te duty with the Ci'Tilian Coa
aenatlon Col'P• are under ail1t&l7 Jur1a41otion and aubJeot to the 
.Articles of •:r. CK 20l67B, .Anderson: CK 2023G&, l2cJ CK 20M'19, 
J!!.bbi.ngton: CK !02901, Sperti; al 20303', J'oner; and CK 202770, Cooley. 
In regard to the attachment and continuation ot Juriadlctioa onr reaern 
otticera OD. aoilTe 411t7 with the CCC, the Board ot Review baa followed, 
1fith the Sl>Pl"Onl ot ~• lu.4&1 J.dTocate General, 'the rule aet torlll on 
page 90, 'fill'throp'• MUUary Law an4 Precedent•, 84 ed., which 1a aa 
tollou: 

•n baa further bee held, and 11 now HUle4 law, 1a , 
regart to millkrJ ottendera iu general, Ul&t it the 11111'tarf 
jurbdict1011 hu once &117 AU:Hh!4 to ih• pre'fiou1 M the 
date ot the tel'minat1on ot their legal period ot lll"'f'ioe, 
'\hey aa7 be )rought to trial b7 coun-u.rtial after 1ihat 
date, their discharge beiD& me8llwhUe w1~el4, !hi• prin
ciple ha• ao•tl.1 bffll anlied to oaaea where "1w ott,ue wu 
oaaitte4 Jud prior to the cd of the Mm• Ill auch ou•• 
the iatereata ot 41ao1pline olearl.7 torb14 thd tile ottu4a 
lllollld go UJliPW).imed. It 1• held 1iberetore that it Nton 
tile cla7 oa which hia Hnioe legall.7 hl'Dllnate• ua 11.1,
right to a 41aoharge 1a tc,mplete, prooM41np 1fitll a Tin w 
trial are OCIIIIIDOl4 ap1Dd hia,-u 'b7 u &rNat or the 
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N"1oe ot ohargH,••the m111-tar, jur1ad1ct1on will full.7 
attach, and once attached may- be oont1nue4 by- a trial b7 
oourt-marlial ordered and held after the end ot the term 
of the enliataum.t ot th• accuae4. • 

CK 202e01, Spex:;ti: and a1 202170, Coolg. 

In the iutant cue aooused'a lut "YOluntaJ7 acUn duty tour nth 
the COO a;,irec1 011 March l?, l9ZO. Be wu tir1t placed in arrest on 
Deoaaber 17, liM, u4 charge• substantially- the same aa thoM ,q,on dJ.ch 
Jle na bro118bt to trial nn aened upon him on March 15, l~, both 
ot theH effllta taking place prior to the termination ot hie lut 
'JOluaury aotiTe dut7 tov. J'rara the toregoing the Board ot ReTiew 1a 
ot th• opin.1011 thd juria41ot1cm onr accuaed attaehed before the 
a;p1rat1on ot hi• lut TOluata.rr aotin dut7 tav and oonUmea tor all 
purpoH• ot trial, ju4gment and ueouuoa. 

In new ot the aboTe, no opinien. 11 neoeua?'J' with reapect to the 
legal ettect ot pancnph 3, Special Orden eo, Beadquarten J'itth 
Coll)• J.rea, J'ort Ba7••, Oolumbua, Ohio, March 13, 1930, 11h1ch enende4 
the acUTe 4ut7 tour ot aocuaecl six months trom March 18, 193D, without 
h1• con.aent. 

e. 'Dl• apeo1f1oationa, other than the one ot which aoouaecl •• 
acquitted, are eet out aepara.tel7 below with the pleas ot aceued, the 
tin41ug• ot the court, a SWIIIUlrJ' ot the eTidence 1n aupport ot each ot 
th• aD4 the Tien ot the Boa.rd ot ReTin. 'l'he •UIIIIUJ' ot the eTidence 
aade b7 1;he staff Jud&• a4Tocate and to acme extent his Tien aa to Ua 
legal auttioie11.07 han been aclopted b7 \he Board and are 1nclu4ec1 in 
the aa.Uer Ht torth 1n the tollowing paragrepu. 

7 • CHJ.llQI I1 Tiolation. ot the ~ .Aniol• ot War. 

Spec1ticat101u In that 2ll4 Lieutenant Don 7. LUU•, 
Ce.T-Ree., while on actiTe dutJ', 414, at SWLaet Valley 
cu;,, J'-389, Sallta Ynea, California, on or about 
Decsber s, lVM, desert the aervioe ot 1ihe 'UD.1ted 
statu an4 414 rsnain a\sent 1n 4eaert1on 11D.tU he wu 
apprehen4e4 at San.ta Barbara, Cal1tor.ua, on or about 
I>eom.ber 17, 19M. 

-&-
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Pleas Bot Guilty. 

!"indiD&s ot the Spec1t1cat1on, Charge I& Quilty, exnpt the woria 
•deaen• and •1n deaertion•; aubatituting therefor reapect1nl7 the 
word• •abae:nt himaelt w1 thout lean trca• and "1r1thout l•ve•; ot th• 
exoepto4 IIOrda, not guilt7; ot the aubatituted worda, S-ilV• Hot 
guilty ot Tiolation of the C$8th utiole of war, but pilv ot Tiolation 
ot the 618' .Article ot War. 

Oil Novcaber 28, 1934., acouaed received an order tn.:nsferr1ng hila 
trail SWlHt Valle7 camp near Senta YD.ez, Calitomia, to another com;pany 
at 'l'opanga, Can1on Camp near 'fopanga (k. 5), ettectiTe December 3 1 193', 
'lfhioh order he tailed to obe7 (R. 68,69). On December 3, 19M, he 
BUbm1tte4 a written reaig:nation to hb local oomrnending otticer (R. s2,3i; 
EL 10) and then 41aappeare4 (B. sa). He na apprehended at Santa Barban., 
California, December 17, 19M (R. 86} • Morning reporta ot both oompaniH 
ahow him a.baent without l•n from December 3 to 17, 1~ (Ru. 11 and ls). 

~cused ottered no expla:natioa or detenae to the ottenae ot deaertion 
Ht torth in thia apecitication, except that ot insanity which ia db• 
ousaed .llta• 

The Board ot Bffiew 1a of opinion that the evidence under thb charge 
and specitica.tion 1a legally autticient to aupport the finding of the 
court. 

s. CBiBGK IIs Violation of the g34 Article of war. 

Specification ls In that 2nd Lieutenant Don J. Little, 
QaT•Bel., while on active duty-, being at the t1me 
Camp hchange ottice:r, Compe.DY" 55'1, CCC, Ba48er 
Meadow camp, l•ltie, and aa such custodian of the 
J10neya of the camp exchange of aaid ccmp8Jl7 • did, 
at Bovill, Idaho, on or about September 29, l9M, 
feloniously •bezzl.e by traudulentl7 connrting to 
hia OWll use moneys in the aum ot three hundred and 
uenty--nlne dollars and titty-aix cents (t329.56), 
property of the aaid oemp exchange, which moneya 
oame into his poaaeHion b7 Tirtv.e ot his &aid ott1ce. 

Pleas !Tot <ll1lt7. 

J'1n41ng: Guilty. 

_,,_ 
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Lieutenant Hanaen testified (R. 2+-&l) that prior to Ootober 1, 
1934, Company- ~,, COO, •as stationed at Badger MN.do• Cmnp, near 
Bovill, Idaho, and that he wa.a coomandillg officer ot the company a.n4 
accused waa the store, or n:change officer; and that on October 1 the 
canpany, including accused and himself, entrained tor sun.set Valley-
Cam,p, S8Jlta Ynez, Calitomia (R. 25). Lieutenant BanHn turther 
testified that aa oompeJ17 COlllllal1der he audited the camp exchange aceoan.ta 
when the boob were oloaed eaoh month, including September 30; tbat 
Ez:hibit 9 (large book 11'1th n.umeroua attached papera) conta1DS these 
aooounts and is the original account book used b7 acouaed (R. 2'1); that 
the entey tharein showing a cash oredit tor a payment to llaaon, lb.nun 
& CompaD.7, September 2Q, 1934, lacked a aupponing Toucher, wt that 
a check tbr such paymeJ2t had b&en written and pinned to the compan7'• 

. statemeD.t read7 tor mailing (R. 28)5 that the account ot this Cq>8.Jl7 
ns :not brought to his attention un.tU about November 10, 1934, llhen two 
telegrmu •ere received from the canpan7 me.king 1nqui17 about the oheclc 
above mentioned; that the next time witn.eH heard ot the account waa 
about lanuaey 10, 19315, 'lhen a bill therefor was reoe1Ted; that t:,.91 
na the cash balance on hand at the end ot September, 1934, aa shown 1n 
the account book, aaauming the payment ot the Mason. 11:hman account 
(R. 2Q), but that 11'1thout auch credit 1335.47 in ca.ah 110uld have been 
needed to balance the account; that the exchange carried ita account in 
the nrst National Bank of Moscow, Idaho (R. 30) and, after transfer to 
Calitomia, in the Bank ot .America, Santa Barbara (R. 31), that in. making 
his :mon:tbl7 audita ot the uchange the 11'1tn.eaa counted the ca.ah and 
audited the boeka and the7 balanced each month (R. 4&,47}; that incident 
to obtailiillg a clearance from. tlJ.e Inapector at the end ot September 
toar or :tiTe checka nre ma4e and all were mailed except one (R. 48); 
that he ooul4 not remember the amount of colleoticma at the end of 
September but belieTed the7 were paid and clepoaite4 (R. t50); that upon 
transfer ot the exchange to Lieutenant lt'all'Utt 111 lioTSlber, 193', there 
na much ditticult7 in bal11moi:ag the book• and, as ahom b7 the journal 
(Ex. 9), three attempt• and tll'O in.Tentories were made and a shortage of 
t30 ,raa found 111 the stock, which shortage accued made good b7 hi• oheok 
(R. 52, D3); that there na a store stnard at all timN aoeuae4 waa u• 
change ottieer and he did oon&iderable buyiJJa (R. ~,5eh that the 
11'1tneaa · does not know who made the credit en.tey ot ~29 • =5e 111 the cash 
aooount but ,~cuaed na responsible tor keeping the book (R. :S7h that 
a credit ot f.119.77 1n the account book UD.der *Billa PQ&ble•, 4at.4 
Sept•ber 29, 1D. ta"YOr ot Mason, Jh:cman & Compan.7, wu to correct a 
el'l'Or 1n a previou• lllOllth and had nothi:ag to Go 111th the 1329.N which 

-e-
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waa tor Septcber purchases (R. t58-&0); that the exchange deposit• 
were usually made by •the Doctor• on pa7 dq, he rece1Ting '\hem trom. 
acouaed (R. &lh that :many ot the camp records •ere lost during the 
transfer to Calito:rnia, one of such records being the bank statement 
tor September (R. 62,63}; that in paying the men d the end ot the 
month the amount due the exch.ange was tiret deducted and such amount, 
as shown by the store books, was turned onr by accused to -the Doctor
tor deposit in the bank before 'the men Wel'19 paid (R. 63,6S); the witness. 
does not know what record ns made ot collection. aheeb (R. M); and. 
that collections at pay da7 ran aroun.4 t300 (R. 67), 

Captain Bugh K. Bell, Quartermaster Resern, District Inspector, Fort 
MacArthur District, COC, testified (R. '13-83): He audited the exehaJl6e 
record• tor September, 193' (R. H), and found a cash balance ot $3.91, 
being the cash balcce entered in Jahibit 9, to which should be added the 
t,329.M it the Mason, JQnwm & Company p~ent wu not :aade (R. 76). 

J'irat Lieutenant Hel'Dl8ll L. Well'Uft, Infantry Reserve, teatitied 
(R. 88-96) that about Novanber 1, 1934, he joined Company 55'1 and was 
aasigned to duty as oamp exchanse otticer relieving accused, end started 
taking onr 'the property and t'Wlda November 5, completiDg the transfer 
NoTember 21, Lieuten.e.nt Hanaen makiDg the audit (R. 89); tbat about $roe> 
on depoai t ill the Bank of .America •• turned over (R. 90); that in the 
transfer no unpaid bill ot Mason, Ehman & Compan7 was listed and the 
witneaa receiTed a statement trom Mason, Ehman & Company early in 
Deccnber, 1934., ot an account ot $329.56 (R. 93,98), which account hu 
not been pa14 b7 .witneea (R. 9-i); that the delay in the trenster trom 
aoouaed was due to the takiDg ot an inventory end closing the book• (R. 9&). 

By deposition (EE. 6) Hoe.rd w. Staples testified that he ia cashier 
ot the :rirat National Benk ot Moscow, Idaho; that this be..nlc carried u 
account in the sumi.e ot •Camp hchange Fund, Company 56'1, CCC, By Don l. 
Little, BoTill, Idaho•, and honored checks drawn thereon by Don F. Little; 
that a statanent attached (excludiDg pencil notationa) shows the true 
atate ot such account from May' 9, 1934, to NoTsnber 13, 1934: that ~ere 
1e no record ot the $329.M check being presented; that neither on 
September 28, nor at an7 aubeequent date, was there a autticient balance 
on deposit to meet a check tor $329.56J that the present balance 1a $3.99; 
that the le.at deposit was $230.00 made September 28, 1934; and that abou.t 
November 15, 1934, a check tor $91.3~, and about December l, l\lM, a check 
tor *'3• 27, dl'au on auch tulld were paid. ( The bank etatement shon a 

http:Lieuten.e.nt


(154) 

lut 4epolit ot $23l5 on Sept.ember 28, U3', a then balance ot 132'1.~e, 
payment ot eight checka agreptina 13M.17 1fith1n the next eleTen 4e.J'•, 
includiDC the two checka ot $91.311 and k:5.2"1, re9:pect1Tel7, and a 
balance ot $:5.~9 on December 1, 103'.) 

By deposition (BE. 7) Cl.70 Delbert muhieer, teatitied that h• 1• 
lllaJJiqer ot the Moecow, Idaho, branch ot Muon, Ebl'm&ll & OompaJ17, 1rholeale 
grocer•, an4 sold goou to the Camp ~chanae or Co:m;p8J11' 56'1, Lieutenant 
Little and others makina the purchaaea; that on Septaber 28, 1934, there 
ns due h1• ccmp8J11' trm the u::ohange the UIOUDt ot *329.50, w1th Which 
the exchange ns properl7 billed, but no p&Jmen't n• made on or about 
that date and the amount 1JU dill due on JprU 1, 19315; an4 that DO 
check tor $529.M 1A paJment ot thia account wu enr reoe1Tecl by 'the 
OOlnP8l17• 

'Br deposition (BE. 8) Captain Charlee s. itettee, Intentey, teat1t1ed 
that tl"GDl .April 1, 193', to Ootober l, 193', he waa District Inapeowr, 
:rort George 'Wright District, CCC, and tram September 28 to October 1, 
193', ade final inapecuona and audita or t\mda ot CollP8Il7 ~6'1 near 
BoTill, Idaho, and tour other companies, including tunde ot the exchange 
ot Compqy 557; that he e:taminea. the exchallge account, ot Oompfll17 55'1 
about Sept•ber 29 1n the absence ot Lieuteil8.Jlt Little, and later at 
BoTill aw hilll and receiTed a eatbtactory explanat1on ot eeTeral i tau 
and wu aho1111 how outatandina bill• were to be paid; that the aooounta 
were correct except u 'to a credit tor tJ,l..H 1n the coupon account; that 
b7 arrangement :made ri th the company cOIIJllander, since bills could not be 
paid until Ule pa7 da7 collectiona were made, he perm1Ued all the tive 
oompeniea lee.Ting September 30 to report a1 paid bills tor Yhich checlce 
are then mailet; that the ribeH HY a check tor $329.:ie drawn on the 
oschange account ri th the nret National Bank ot lbecow, Idaho, 1ll te.vor 
ot Mason, l!h:man & Compan7, and now a credit en'tey in the account book 
for such payment; that acoueed stated the oanpelly' owed auch amount :and 
abowed the check to the witneaa, read.7 tor ma1liJ16J that 'the rit.ne,a 
cannot recall bow accused aatistied him there na money to meet auch 
check but he (witnea•) WU aatietied that tunda in or on the wa7 to the 
bank were s~icient; that he identitied en attached balance sheet for 
September, .certitied by accused and indoraed by the w1 tneee; and that 
accused •tated there .. an account 1n the J'irat National Bank ot libscow. 

" 
ltl:hibit o (lxch9.J18e account book) wu ottered (B. 27) ae •the origill&l 

caah book• and attached thereto by clips, and therewith a1 loose papera 
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in an inclosure marked •Incl. l to Exhibit 9•, are numerous vouchers 
and other papers pertaining to the exchange accounts. ihile no witnesa 
ao stated, such book e.nd papers therewith appear to be the entire records 
ot the exchange and the original book records ot cash, billa, coupons, 
:merchand11e, stock, etc. 'llle records show a cash credit on SeptElllber 29 1 
1934, on a Mason, mtrman &: Compan7 account ot $329.~& and a debit charge 
under Billa Payable on that date in the aeme amount. 'llle book abowe 
numeroue transactions 111th th.ii company tor HTeral montha • .A.t the end 
ot each month balances wel'e struck and carried over, balance aheeta signed 
Don 7. Little being attached. 

A.ccusttd ottered no explanation or defense to the ottense alleged in 
this apecitication except that ot inaanity which is diaousaed J!!l!.• 

'llle evidence in support ot the ottense alleged 1n this apec1ticat1on 
1a tound chiefly in the account book ot the poat exch.an8,, in the ~st1lloD7 
ot witneaaea 1n regard to an alleged pa,ment ot 1329.~& on Septsnber 29, 
193', to Maaon, l!h:mum & Company ot Moscow, Idaho, recorded therein, and 
in the teatilllony of 171tneaaea 1n regard to aud1ta made ot the account book • 
.b account book was poaitinly ident1t1ed b7 Lieutenant Hansen aa •the 
Poat EltcheJli;e cash book• and introduced 1n eTi4ence as Prosecution Exhibit 
9, el though neither he nor any other w1 tneaa teatithd that 1 t as the 
original book ot entry. HonTer, it was introduced in evidence by the 
trial Judge adTOOat• ae ~e original cash book ot the Poat El.change• 
111th the consent ot defense counsel (R. 27). The book itaelt 1a appended 
to the record ot trial and has the a,ppeare.nce ot being the original and 
onl7 book kept by- the exchange. Under these c1rctmabncee, the Board ot 
Rerte,r 1a ot op inion that it may- ree.aoaably presume the book to be the 
original account book ot the exchange, 

'l.llere ia no ~at1moJ11' in the recor4 ot trial •• to the 14entl'tJ 
ot the person who actually recorded the entries 1a the book. Boweftr, 
Lieutenant Banaen, the conrnand1ng otticer ot the eam:p at which the exchange 
was loca~d, testified that accused •u the post exchange otticer 8114 
reaponaible tor all lll)Jle7a ot the post exchallge and tor the accoantina 
1n connection therell'ith (B. ZG,30,lfl), I" appear• that acouaed wu 
aaaiated in the operation ot the post exchange by- a store steward (ll. e:s,a&), 
but there 1a no ertdence that the store stnar4 had~ duties in connectiOJI 
111 th the account book. In regard to the a try on September. 29, lg'J.i, et 
a payment ot t:529.M to Muon, Jhrmsn & Company, Lieutenant Ban.sen wu 
unable to identity the peraoa 'Ibo :made that particular entry. BonTer, 
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Captain c. s. PeUee, Intentrr, testitiel. that on or about September 
29, 193', he audited the accounts ot the post excha?J.ge and noted an entry 
1n the account book showing a payment o't t329.~ to the Ma.son, lhman • 
Company on September 29, 1934-, and that accused informed him that the 
exchange 01red thia t1m a debt o't that amount and •ho•d to him a check 
1n the amount o't ~29.:le paJable to aaid tim drawn cm the !'1rat National 
Bank ot MoacoT, Ideho, read7 tor mailing (Proa. Er. 8). ll'llrthermon, 
Lieutenant He.um testified that when he wu enpged 1n aud1ting the 
account• ot the post exohange on or about September 30, 1954, he aaw a 
atatement :from laaon, Ehman & Company tor $:529.50, to 1rh1ch waa pinned 
a check tor that amount (R. 28). J'rca theH tacts the Board ot Review 1a 
ot opinion that the responsibility tor all of the entries 1n the account 
book coTering the period accused n.a exohe.llga ott1cer and in partic'Ul.ar 
th• entrr of p21.De on September 29, 19M, 1l'ith reepeot to an alleged 
pa,ment to Me.eon, l!ll:rman & Company, may be fairly imputed to accused. 

'!!le tact that 'the check tor t:529.:5& we.a not received b7 Mason, 
mirman & Compen7 was proven by the testimoll7 ot the 1118Jl88er ot that 
comp~'• branch at Moaco11', Idaho (Pros • .Ix. Th alld that it YU not 
presented tor payment at the bank on which it na drawn, b7 the teetimany' 
ot the cashier ot the J'iret National Bank ot Moscow, Idaho (Pros. Ex. &). 

It now remains to b• ehown that the t:520.51 entrr·on September 29, 
l9U, 1n the account book ot the post uchange actuall.7 conred a ahortage 
in money in the tunds ot the poet ex~• on that date. Lieutenant 
Buuteu teatttied that he audited the boolta ot' the exchallge ee.ch month, 
in.eluding the accowita tor the month ot September, 1934 (R. 26-2'7); that 
the accounts balanced at the end ot each month w1 th alight 1Jllllater1al 
4Uterenou (R. 47-48); that the accounts tor the month or September, ltM, 
balanced w1 th a cuh balance ot 13.tl, which accused represented to him 
aa cub; that it the credit entry to lfaacm, llhrme.n & Oompany had not 
appeared ill the accmnt books the caah balance at the end ot September, 
ltU, ahould han been 13.91. plu $3H.M, or $3ZS.47 (R. 29,30). Captain 
Bllgh ll. Bell, Clnartermuter RoHrTe, atter qualitying u an m:pert, 
corroborated the testilnoJJy at Lieutenant Hanaen 1ll regard to the shortage 
1a the accOQilta ot accused dur.1Dg the 11011th er September, 1934, ot at 
lee.at ~29.~ (R. 73-83). 

'.l'he book and voucher• upon 111lich these au41ta were baaed were baton 
the court and accuaed had the opportunity ot eDmining them and ot croaa
•:mmining Heh ot the •1tneaeu u to ho• they reached the concluaion ot 
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the ahortase. n 1a also apparent trom. the account book and TOuchers 
t.hat a result was capable ot being ascertained b7 calculation. 'lhe 
teatimoD.7 ot these 1fitnesaea came 1fithin the exception to the best 
evidence rule set torth in paragraph lle, Varnial tor Courts-Martial, 
and wu competent. 

n thua appears olee.rl7 eatabliBhed that a ahortage ot $:529.56 na 
discoTered in the accounts ot accused aa a result ot the audits tor 
September, 19M. '!hat this shortage na a shortage in money- and not a 
shortage iD stock ot the exchange appeara equall7 cle&l'. Li9tltenant 
Hansen test1t1e4 to that ettect (R. 45,46) and an uamination ot the 
account book itaelt shows that the fraudulent ent1"7 ot $329.5e, which 
JD87 be tairl7 imputed to accused, waa made in order to coTer up a 
ahortage in cash. ilthough no ntneaa tutitied that accuaed did not 
restore the amount ot the shortage aubaequent to the audit tor September, 
1gM, and prior to the date, NoTember 24, 1934, when he tranaterred the 
accountabili't7 tor the tunda ot the exchange to Lieutenant J'al.rutf', his 
aucceaaor, the account book 1tselt, which ooTera thia period and ia 1n 
en.dance aa Prosecution Exhibit 9, ahowa that he did DOt do so. .lt an7 
rate, 1he existence or the shortage ot $329.58 was clearly- eatabliahed 
on September :30, 19M, end it may be presumed to have oont1Due4 1n the 
absence ot any indications to the contr&1"7• Par. 112, »• 110, Jl.O.M. 

The Board ot Review haa held 1fith the appronl ot The J'ud8e .A.dvooate 
General that an otticer mq be convicted or embezzlanent upoa the un
corroborated evidence or the boob kept by- him in the course ot hiB 
duties. CII 130989, sec. 15&3 (,), Dig. Opa • .TAG 1912-30; CM 8'2601, Sperti. 
n has elso been similarly held that one who receiTee large a\DD8 of mone7 
trom other• tor which he ia responsible and accountable, who wholl7 tau, 
either to account tor or to tum thm oTer 'llhen his 1tnardahip terminatea, 
eannot complain 1t the natural presuq,tion that he spent them outweigha 
any explanation he may gin, howeTer plausible, uncorroborated by other 
evidence. C!l 123'88, aec. 1563 (2), Dig. Ops. J'I..G 1912-30; CK 202130l, 
Spert1. 

J'or the reason• stated the Board ot Review 1a ot opinion that the 
evidence under thia apecitication 1a legally sutticient to auppcrt the 
tindin8 ot gu11t7. 
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9. Speoiti~Uon. 21 (J'inding of n.ot gu1lt7) 

10. Sl)ecit1ca.Uon ss In ~t 2D.d Lieutenant Don r. 
LUU•. C&T-Re•., while OD actiTe du,7, w1 th 
Coll!PSD1' ~7, COO, at Santa Ynes, California, 
414 OD or about BoTsaber 30, 193', telon1oual7 
anbez:ale b7 traudulenil7 coanrting 1lo h1• om 
u.. mDep in. the nm of fort7""elght dollan 
and t1tt7 cen.ta (ka.eo), ihe property ot the 
eanp8Jl7 tu.n4 of aa14 compm17 en.truate4 to hill •• 
the officer dul7 deaig11&ted to oollect aon17a 
due the MN fund ot the aa14 oompany. 

Pleas Bot Gu1lt7. 

nndinga Gail't7, 

:rtnt Lieu.tenant 1olm H. Banaen, Coast Artillery Reeerve, teatitie4 
(B. u-eo) that on Nonmber 3:», 193', 1n the ab•ence of accused, he found 
a check tor $50.35 on the table in camp, made out to the company tun4 
aD4 representing collection.a frail ofticera an4 foreatera (R. 38, m.)a 
(the cheek na ottered u Bmibit 12, doea not show payment, and 1a 
cln.WD on the Bank of .America, Santa :Barbara, California, an4 a 18Jled 
"Don I'. Little•)s that the witneH na ouatodian ot the canpany- fund; 
that accused•• :meu otticer 1n Ootober and lioTember, lg3-i, and author1ae4 
to make collectiou traa boartera; that the cheat repreaented 8lDOU11ta 
eolleoted b7 acouae4 tram auch boarder• 1n the 81Dll ot ~.~ plu tl,.88 
due the 1f1bees peraClll&ll.7; that the check •• n.ot honored b7 the bank 
upon preaentation (B. 39) and, ao tar u the wi tn.Na Jcuow, acoueed 
nenr made pa,ment to the ccapany tw:ld (B. .o). 

& •• :rtel.4 teatUied (R. 8f188) that li• aeeaed W1th ColllpaJJ.7 WI 
at SIUJ.Ht Valle7 car,, Senta Yaes, Calitomta, a part ot October, 19M, 
an4 pa14 accuae4 t;.on therefor about Ncn•ber 12, 193-i, by check made 
peJ'&ble to hill at his request. 1he check ooTered the amount due tor the 
meu, extra ooft•• mnq and P&J' to the JHH attendant, u stated b7 
acouae4 at· 1he U•• (It 19 noted that Mr. 11eld teat1t1e4 that he pa14 
aoouaed p.oe, but Lieutenant Ban.Hn teat1t1ed tram a JH1110ran411a (aN
Proa. BE. 12) that t&.015 wu collected traa Mr. Jield. U the latte:,, 
testimony 1a correet. the 8UIIUI paid accused tor MH billa amount w 
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$4.8.!50, and were attempted to be covered by his check ot $:50.35, 
which also included the $1.85 due Liet1tenant Hansen.) 

BJ' deposition 1oseph .Adam Wagner (El:. 14) testitied he messed with 
Company ~7 the entire month ot October, 1934, and about November 5, 
l~-i, at Senta Ynez, paid accused $8.00 tor board; that about November 
30, 1934, accused gave witnesa a slip or paper with a check attached 
tor delivery to Liwtenant Hensen and the paper• were so delhered. 
(No identification. ot ch.ck or paper.) 

By deposition. (ka. 15-lg) :r. H. Willhite, Glenn Baker, Eberhardt 
Henry S0h1h, 'f. R. Parsons and Edward ffheldon, testified that at 

· various times in November, 1934, they paid to accused tor October, 1934, 
board ill the company mesa the aum.a ot $10, $8.75, *1.0.76, ~. &?14 t,1..50, 
respect!vel7. 

BJ' deposit1on (Ex. 21) jngelo au.tavo GalloUi teatitied that he 1a 
aaaistant DW188er ot the Bank ot .America, Estado•Cota. Branch, Santa 
Barbara, California; that accused had an accoun:t there about November 25, 
1934; that a check tor ~.35 on such acc<:QD.t was presented about 
I>eoember &, 1934, and not paid because ot in.sutticient funds; that the 
account balance on November 25, 1934, was $5.8'1, and on December 6, 1934, 
was $4.49, when the check was presented; and that at no time between said 
datee were there sutticient tunds in the account to cover this check. 

J.ocused ottered no explanation or defense to the ottenae alleged ill 
this speciticaUon, except that or insanity which is discuaaed intra. 

'?he evidence in support or thia specification ahowa that accused 
while 011 duty as mess otticar ot Company 557, CCO, collected *48.a> due 
the company tund trom persons boarding at the company meas, that 1t was 
his duty to turn this money ove:r to his company COIJlIIl8llder, 'that instead 
ot turnin& the money over to his company ccmaander he transmitted to him 
hie (accused'•) personal check tor the amount involved, which check was 
dishonored b7 the bank: upon which dra111l because or insutticient tunds, 
and tha'\ at the time or the trial the compSJlY had not been reim.buraed 
tor the awne collected tran the boarders by accused. 

'!he Board ot Review is ot the opinion that the evidence under th1a 
specification 1• legallT autticimt to support the finding or guiltT• 
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U, CBARCB IIIs Vi~lation ot the 90'\h .Article ot liar. 

8pecitication1 In ihat 2nd Lieutenant Doa 7. Little, 
ea..-.Be•• , while 011 act1T• dut1, haTillg reoeind. • 
lawful order tr<lll hie •uperior ottioer LieuteDaAt 
Colon.el B. B. 01.Uielct, Dhtriot Oom:nander, COO, 
11ho 111aa theD ill the exeout1011 ot hh ottioe, to 
prooNd to Topanaa Ce.n7on Ce.mp, P.2915, TOPBIISII, 
Ca11t.om1a. 41d1 at Senta Barbara, C&litonia, 
on or about Deo-1>er B, 19", tail to obe7 the..... 

Pleaa Not OU.11t7. 

J'indings Cl.illt7. 

'.th• eTidence 111 auppon ot the ottenae allege4 ill this apecit1oat1on. 
and charge b eubatant1all7 'the eame u that in support of th• 1pecit1• 
cation ot Charge I, which was aet torth ill paragraph "• •upra. 

l.oouaed ottered no m;planation or detenae to 1ih• ottenee allegecl 
in thb apecitioation aoept thd ot iuanit7 which 18 diaouaa-4 intra. 

1!le ertdence •ho• clearq that accused reoe1n4 the order tn.u• 
terring him to the IV/0th Col:llpany, CCC, at Topanga, Cal.1:torllia, an.cl that 
he did not report at that eam;p. 

~e Board ot ReT1e• 1a ot opinion that the erldence llD.cler thla 
epecifioation 11 legal.11 autticict to support the tilld.1ns ot guilty-. 

12, ~cused. did not teat1t7 or JA&1ce an unawon atatement, ottered 
no eTidence relatiTe to the aenral charges, and eTidenoe presented 
b7 the detenae n• oont'lned to the mental oondiUon ot accused (R. 120-
131). Dr. SaJaiel 14 Marcua t ..titied th.a:\ he h a Loa J.nc•lea phyaloian 
and 18 upert pa7ehlatrid tor Los .uigelea o1T1l oouna; that he 
e%8Dlined accused about two hour• one atte:rnoon (R. 12&) end diagnosed 
hie cu• u one ot "P•JChoneurod1 ot the major tn>e• with a •1pl1t• 
perecm.al.1t7 wherein there occur amnesia and other atatea that nakell 
the will power (B. 122); that such an 1nd1T14ual 11 irresponsible (R. lUh 
that wilNa there n.a IOil19 detinite attaok ot mmeaia then woul4 be no 
apparent ground tor refusing the 1errlce o't eucb u otticer on a duty 
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atatu (Rt 128); that accused gaff hilll hb personal end t.U7 hl•tol'J' 
(R. 128); that people ao attllcted may appear quite nomal and then go 
\o piecH end are prone to 1.magine end aot u thoue;h the7 h&Te dlHaH• 
that tb.q c1o not haft (R. 12gh and that acoused la now 1.Jlaau or wu 
lnaaJle tor periods of eeTeral .de.7a ua the pad six months or 7eu (R. lSI). 

Second Liau'\enant 1. 'l'. Glezm, nel4 J.rUUel'J' Reaene, '\eaUtie4 
(R. U7-l20) that he 1c1n and obaened aecuaed a'\ :Fort llaeArthur about 
four IIDlltha, tound him quiet and retiring, keeping to himaelt; th.a\ on 
.&,ril 30, 19S6, the Yitnea• •• otf'icer ot the 4a7 end about lOsSO p.a. 
heard a hJBterioal laugh and upon 1JlTNUgat1on found it wu aocuaed 
who wu 1D. bed 1A his quarters laughS ng and or7lng. Be had tallen dou
atain. Be could not walk w1 tb.out a.aiatance while being takeJl to the 
hospital, an4 did not talk coherently. 'fhe odor ot liquor upon hia 
brea'\h •• ao atrong that ntneu thou8Jl' hill •anerel.7 4runt•. 

In rebuttal on the iuue ot 1nau1t7 the trial j1lc1ge adTOca'\e ottere& 
the following: 

J>r. Patil r. 114, Contrad SUrgeoll, OCO (R, l.W-ld), waUtled thd he 
attended aoeuaed the Jl.ight ot qrll 80, 195~, and 41.apoeed hie eue aa 
one ot ao·ate alooholia, ot which he ahowe4 all •lgn.l• 

nnt Lieu'\enant Ylllima w. Boe, 1r., lledical Corpe, "8•tit1e4 that 
h• attende4 accused 011 the ennlng ot .tpr11 30, l931S, an4 d1agDoH4 hla 
aUaent a• acute aleoholia (ll. 159), and that he had obffrftd aooue4 
while a patla'\ 1a the hoapital at J'ort 111.c.lrthur tor 11&tal 41aMH 
tl"Glll Decaue.r 17, 19M, to .lamary t, l93D• an4 toun4 hia Ha• (B. 1-lO). 
Re also teatitled that he hac1 the U8U8l ooune ua P•1ChiatrJ" 1a a.i1ea1 
•chool, and tha'\ 4ur1Jlg hi• uateruhlp he •peat •ix 'ft8ka ill the P87UO
path1e nr4 a'\ the Loa~.. O.Ural Boap1tal, but thai he hac1 had DO 

enended aperieue 1n 118JO)Lu.irle ou.. DOr c1nohc1 01' U.u to 111• 
•tuq ot pqeuenaJpla other thaJl 1n llie l'OIIUne •• u or41.D.a17 pn... 
iUiOUI' (ll. l,i0-14,l)• -

B7 deposition (:IE. IS) llajor Willia 'I, Bio•, lile41oal Corpa, 
Letterman Oaural Boapital, teaUt1e4 that aoou-4 ,ru 11J&4er hi• o'b
••natioa u a paiient trca 1am:a&r7 ~. 193D, to Jlareh 'I, 11311 ~t 
the wimeu •• a :m.tmber aD4 Jreai4Gt ot a 'boar& a,,ouate4 to eDIIIW 
and report on 11811"tal. ou.., and aoouee4 app-.red before auoh bouts 
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thd attaehed to the deposition is the original report ot such board 
dated March l, 1g35, in the case ot aoouaed, dul.7 Bigned by- all member• 
and t1nd1Dg aocua•4 aane during t.he period September 29, U54, to 
December 3, 19M, and at t.he date ot the report. 

Ia reaponae to croH•int.rrogation witness teat1t1ed th.at he was 
epecialh1D& in p17chiatr.,. '!he data upon which his opin.ioD. reg&l'ding 
aocuaed'• mental condition •• baaed was u tollon: Daily- observation. 
an4 queatiolling, "l>roper• laborator., examinations, and aocial hiatory. 
The tac ta obsened were aa tollowss J..ccuaed' • connrsa.tion.a nro relen.n.t. 
He allowed no delusional can.tent, Bia memoey •• intact, There waa no 
al.owing ot thought proceuea and his knowl.e~e ot current eTenta was 
good. He showed no emotional deterioration.. No hallucinations were 
el.1o1ted, In general he showed the normal mental :reaction one would 
a;pect 1D. an 1ndiviclual 1n his situation. 

The court made no tormal tinding on 1he 1Hue ot insanity-, disposing 
ot aama by a rul1~ ot the law member •that the accused was and 1• mentall7 
oampetent• (R. 146). The tollowing then oocurret1 

"TfiB COOR'? - Any- objeetion by any- member ot the court? 
(No objection noted). 

THB CCURT • The ruling ot the Le.w Maber rill stand.• 

'!he Board ot ReTiew 1B ot opinion that the iesue ot inaanity •• 
properlr diapoaed ot by the court (.&..'f. 31). 

13, Accompanying the record ot trial 1a a. letter s 1gned by tour ~ 
the aeTen members of the court, who sat at the trial, 1n which clemeDC7 
to the extent ot rem1 tting the eentence to confinement is recommended• 
The reasons ginn tor recanmending clemency are as tollowa: 

•a. ihe taot that the accused haa already been 4e
prin4 ot hia freedom tor tiTe (5) months, he haTing been 
restricted to the limita ot the Poat at Fort Mac.Arthur, 
Calitornla, since December 17th, 1934. 

b. '!'he tact that the ottenaes of which he hu beeD. 
found gu1lt7 involn onl7 money to the amount ot ihree 
mindred Sennty-Eight and OG/100 (t3'18.0&) Dollars, wbereaa 
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he has already loat through forfeitures the am ot e.,:prox1-
matel7 One 'lhausand and no/100 ($1.,000.00) Dollara. 

c. The extreme youth of the accus9d, twcity..tive (25) 
years. 

d. The tact that the accused 1a the father ot a child 
two (8) years old, he being the sole support ot said child. 

•• 'lhe run down physical e.nd mental cond1tion ot the 
accused. 

f • Clanency on the part ot a Court-Martial 1s merely 
an approximation ot the principle ot probation which is met 

· w1th 1n nearly all Courts throughout the le.nd. • 

There is also 1nclosed with the record ot trial a copy of a letter pur
porting to be tram Mrs. Ora M. Little, mother of the accused, in lhich 
she states that she has custody of the small son ot accused and that both 
or them need his support. The existence ot the infant son, 1ts dependenc7, 
and that ot the mother ot accused, have not been Teritied by any reliable 
agenc7. ot the various reasons tor recommending clemency there 1• only 
one of eut:Ucient importance to warrant consideration - the dependenc7 
ot the infant eon and mother ot accused. lb.en it is considered that the 
existeDCe and dependency or these persona have not been veritied by any 
reliable informant, &n7 action at the present time would be unwarranted. 

14. Accused is q. years ot age. A.tter canpleting two and one
half years as a student at the Chio State Unherait:, he was CCl!Dlliaaioned 
on J'uly 17, 1931, a aecond lieutenan:t, Caftlry Reaern. On September 
18, 1933, he was ordered to active duty w1 th the Civilian COnaervation 
Corpa and has remained on such duty to date. 

15. The court ns legally constituted. No errors 1.lljuriously 
affecting the substantial right. ot accused were CCIIIDlltted during the 
trial. 'lhe conclusions of the Board ot Review aa to the lepl eufticieno7 
of the record to supper t the tindings have alread7 been set torth in 
the discuasion ot the evidence under the several speelticationa ot which 
aecuaed was tOWld guUty. The Board 1• also of opWon that the record 
1a legall7 sufficient to support the finding• ot gulli7 ot Charge• I, II, 
and III, and the sentence and warrants oontbmation thereot. J. sentence 
to dismiaaal 1a authorized upon conviction of violation ot the ~let, 
93d or 9&th .!rticle• of War. The utent ot the sentence to confinemen, 
was diecretionary with the court and in adJuOgilig three year• the co~ 
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414 no, ezoeed the maxilllma limit ot puniahment prescribed tor enlisted 
m.en ill Panara.Ph 104• Manuel tor Oourt,-Martial. Oontiument 1n a 
penitentiar7 1a authorized tor embezzlement by the "24 J.rlicle ot IJar 
and aeoUona 98 an4 401, title s, Code ot the Dhtriot ot Columbia, 1929. 
While oontinem.nt a a peAitentiarr 1a authorized ill thia cue, 1t doea 
not appear that accused 1a Ill ha.bitual or1m.iual or that hia conti11eeat 
aloq wUh aUi~ ottendera and m1114emeanant.s would reaot 'to the 
4etr1m.en, ot ~. laUer. Par. 90 .!, M.C.M. 'lhe Board ot Review 1a 
accordingly ot opinion th&, ~e J.'1ant1c Branch, t:Juited states D1so1plinar7 
Barre.ob, Gowrnora Ialand, Bew Yol'k, could properly be desigDated u 
the place ot conrin..n,, and ao reccmaenda. 

J /i /

{J~LAon 
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1st Ind. 

War Department, J.A.G.O., ;J.;3 :915 - To the Secretary of War. 

1. Herewith transrr~tted for the action of the President are the 
record of trial and the opinion of the Board of Review in the case of 
Second Lieutenant Don F. Little (0-2883?4), Cavalry Reserve. 

2. I concur in the opinion of the Board of Review that no errors 
were committed during the trial which injuriously affect the substantial 
rights of the accused, that the record of trial is legally sufficient 
to support the findings of guilty and the sentence and to warrant con
firmation thereof. However, I believe that the ends of justice and 
discipline viould be met by reducing the period of confinement to one (1) 
year. In this connection, attention is invited to the fact that four 
of the seven members of the court, incfuding the president and the law 
member, reconmended that the sentence be reduced to dismissal and for
feiture of all pay and allowances due or to become due. 

3. Inclosed herevnth is a draft of a letter for your signature 
transmitting the record to the President for his action, and a fonn of 
Executive action designed to confirm the sentence and carry it into 
execution should it meet with approval•. 

4. I further recommend that the Atlantic Branch, United States 
Disciplinary Barracks, Governors Island, New York, be designated as the 
place of confinement. 

5. Attention is invited to the appended letter from Cora M. Little, 
Columbus, Ohio, mother of accused, to The Adjutant General, dated July 
28, 1935. This letter was received in this office after the opinion of 
the Board of Review was signed. It appears from this letter that 
Lieutenant Little's son is not now in the custody of Lieutenant Little's 
mother. 

M~
A. W. Brown, 

Major General, 
The Judge Advocate General. 

4 Incls. 
Incl. 1-Record of trial. 
Incl. 2-Draft of let. for sig. 

of Secy. of War. 
Incl. 3-Form of Executive action. 
Incl. 4-Letter to AG ?-28-35 from 

Mrs. Little, 
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QR DEPAmlEN'l' 
In the office or The Judge Advocate General 

Waahi-ngton, D. o. 

l3oard of ReTiew 
CM 203394 AUQ 7 193) 

tr N-I T E D S !' A T E S ) 
l 

T. ) Trial by G.O.M., con
) yened at West Point• 

Cadet BYl!'ORD H. f3'l'O'UT, ) New York, Mey' 23, 1935. 
J'ourth Class, Uu1ted S'tatea ) Dismissal.. 
Corps or cadets. ) 

OPINION or the BOABD o:r REV'ID 
BALL, TOmmtlLL e.nd SMITH1 L.M., J'udge Advocates. 

1. 'J.'he record of trial in t)le case of the cadet named above has 
been examined by the Board of Review; and the Board submits this, its 
opinion, to .The 1udge Advocate General. 

2 • .A.c4USed was tried upon three specifications, each alleging 
false orticial statements in violation of the 95th Article of War. Be 
pleaded not- guilty to.the charge and the specification, thereunder, end 
was found not guilty of Specifications 1 and 2, and guilty of Specifi• 
cation 3 and the Charge. No ertdence of previous convictions was intro
duced. He was sentenced to dismissal. The reviewing authority approved 
the sentence and forwarded the record or trial for action under the 48th 
Article of War. l'he offense of which he stands convicted is as follo1fB: 

CHARGE: Violation of the 95th Article of war. 

Specification 3; In that Cadet Byford B. Stout, Fourth 
CJ.ass, United States Corps or Cadets, in mald.ng a 
written explanation or a report or delinquency under 
the provisions· o-r paragraph 23.05, Orders United State.a 
Ool'l)s of Cadets, 1932, did, at West Point, New York, 
on or about April 16, 1935, with intent to deceive the 
Commandant of Cadets, United States Military Academy-, 
knowingly and willfully make and submit to said Com
mandant ot Cadets a falde official written statement in 
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explanation of an alleged offense committed on 
April 15, 1935, by stating that: "The report is 
believed to be incorrect. I raised my hand to 
adjust my sweater before assembly. The bugle had 
not blown", which statement was known by the said 
Cadet Stout to be untrue in that he had raised his 
hand to adjust his sweater after assembly and after 
the bugle had blown. 

3. Major Omar N. Bradley, Infantry, West Point, New York, a witness 
for the prosecution, testified in substance as follows: On the afternoon 
of April 15, 1934, with First Lieutenant Eugene W. Ridings, Infantry, 
he was in the Battalion Commanders' office on the second floor of Cadet 
Headquarters at West Point. He was watching fonnations of cadet companies 
in the area of South Barracks, and particularly that of the fourth class 
of Company F, which was then fonning for rifle marksmanship. Between 
thirty seconds and one minute before assembly a cadet fell in on the right 
of the rear rank of Company F. Thie cadet raised his hand and adjusted 
the collar of his sweater "soon after assembly went", "somewhere between 
fifteen and forty-five seconds afterwards, maybe a minute afterwards". 
Lieutenant Ridings was about to raise the window and instruct the section 
marcher to report this cadet but did not do so becausewitness stated that 
he had the necessary blanks on his desk and would make the report himself. 
Witness then wrote out a report, the substance of which was for raising 
hand in ranks at the 3:15 p.m. drill fonnation. To avoid any error in 
identification witness waited until the section passed immediately under 
the window, at which time the cadet in question was identified from photo
graphs available in the office as the accused. Witness had not observed 
accused constantly during the period of from thirty seconds to a minute 
that he had been in ranks before assembly was sounded, but had been watching 
the formation of about twenty-five cadets, and did not see him raise his 
hand before assembly was sounded. The signal for the sounding of assembly 
is the ringing of the bell in barracks and assembly occurs either on the 
bell or the bugle. (R. 14,15) A report for delinquency may be explained 
by the cadet involved a~er having been posted on the bulletin board, but 
only certain reports are required to be explained, and he did not know 
whether or not this particular report made against accused required an ex
planation (R. 16,17; Ex. A). Three demerits are awarded for raising a hand 
in ranks and if the report of delinquency is satisfactorily explained the 
report is removed and no demerits awarded (R. 18). Explanations of reports 
are required to be addressed to the Commandant of Cadets (R. 16) • .A.t the 
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tiE.1e accused reported for assembly on this occasion there were upper 
classme~ in the vicinity, and while accused was the last fourth classman 
in ranks at the time he was not officially late if he had arrived in ranks 
before assembly (R. 18). The section marcher of a fourth class section 
i~ normally the fourth classman who stands "highest alphabetically" in 
the section, and the section marcher is responsible for ascertaining 
whether all members of the section are present. In this particular instance, 
witness was unable to state whether the section marcher of accused's section 
had called the roll or had "checked them off as they fell into ranks, in 
order to save time". (R. 18,19) Witness identified the written explanation 
alleged in the specification as being the one which "was brought to me 
personally by the .Assistant to the Commandant" and, without objection by 
the defense, it was admitted in evidence as having been written by accused 
(R. 15,17; Ex. B). 

First Lieutenant Eugene lf. Ridings, Infantry, West Point, New York, 
a witness fo~ the prosecution, testified that he is in command of the 
company of which accused is a member, and that shortly before 3:15 p.m., 
April 15, 1935, he was in the Battalion Commanders' office with Major 
Bradley observing from the window the drill formations, and particularly 
the fourth class drill formation. Major Bradley stood beside him at the 
window and also watched the formations. "After assembly had gone", Major 
Bradley asked witness if he saw "what Mr. Stout was doing". Witness 
looked at accused and saw him arranging the collar of his sweater. Witness 
would estimate this to be "a minute a~er the bugle had blown". Accused 
had joined the ranks shortly before assembly, "not over a minute before 
assembly went", but he did not observe accused particularly until Major 
Bradley called attention to him. (R. 19-20) Describing the action of ac
cused in reaching up to adjust his sweater, witness stated, "The collar was 
twisted -- not exactly turned up, but not rolled back properly. He had 
his hand up towards his back arranging the collar". The position of :hlajor 
Bradley and witness in relation to that of accused at this time was 
"slightly in rear of the prolongation of their line", and the cadets in 
thnt formation could not have seen them without turning around. (R. 21) 
Accused probably could have raised his hand before assembly without 
witness noticing it, because "he was not in ranl<s until shortly before 
assembly went". There were upperclassmen standing around in the area 
before assembly. (R. 24,28) The report of the delinquency in question 
would not necessarily require an explanation by accused unless a star 
had been placed upon it before his name, and witness was not certain 
whether or not he had "starred" this' report. A cadet receives infonnation 
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that he has been reported when he sees the NPQrt on the bulletin board, 
which is normally for delinquencies of the day before, end in this case 
the report should han been publi sh.ed @ .&.>ril 16, the day a.tter the 
commission of the otte~e. (R. 21,22) 

Accused was s~rn at his own request and testified that on the 
occasion in question he reported to his place in ranks about a minute 
before assembly, but had his gloTes on and turned arolUld and went back to 
his room and put them away (R. 48). He then came back, haTing doubled 
time up and down the steps, and took hi,s place in ranks about thirty 
seconds before assembly' time. \ben were seTeral second classmen, includ
ing Mr. Tiffany, watching him at the time he took his place in ran.ks. 
After he.Ting taken his place in ranks he raised his hand "to adjuat 1113' 
sweater, sir. I buttohed the top button, sir". He did not want to be 
reported for having the, sweater unbuttoned. He learned on the day after
ward that he had been repor.ted. for raising his hand and thought that one 
of the second classmen had made the report. Be believed the report to be 
a mistake, and he did not remember raising his hand after assembly nor. at 
the time he made the explanation' of.report did he recollect raising his 
hand after assembly. (R. 50) · At the time he aat down and wrote out this 
explanation he had in mind a definite idea of the time he raised his hand 
and he did not recall rais1rig his hand "after assembly. had gone", and 
"could not bring that picture forth into my- mind" (R. 52). Accused 
admitted that he made the written explanation 'Which had been introduced 
in evidence as E:dlibit Band 'Which was as follows: 

"Subject: . Explanation or Report: April 16, 1935. 
'Baising Band in Ranks at Drill Formation 
at 3:15 P.M., 15th inst.' Report of April 15. 

To: 'lhe Commandant of 'Cadets. 

l. The report is believed to be incorrect. 
2. I raised m:, hand to adjust my- s,reater before 

assembly. The bugle had not blown." (R. 52,53; Ex. B) 

Accused testified that he raised his hand about a second before the first 
not.eof the bugle, and that he found out by looking at the delinquency 
report on the bulletin board at about 3:00 p.m. the next day that he had 
been reported tor raising his.hand at the 3:15 p.m. drill formation (R. 53). 
Accused testi:f'ied that in March, 1935, he had accumulated about 100 demerits, 

/ 
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and had been informed that in another month he would be •over the limit". 
He was aware that he "was being supervised and watched rather closely". 
(R, 52,54) 

4. In order to sustain the conviction of accused it is necessary 
that the competent evidence in the record establish beyond a reasonable 
doubt that accused knowingly submitted, with the intent to deceive, a false 
official statement to the Commandant of Cadets. In the consideration of 
this question it is first necessary to analyze carefully the language 
employed by accused in this statement. The staff judge advocate in his 
review has adopted the view that paragraph l of this explanation was a 
statement of belief based upon a positive statement of fact contained in 
paragraph 2, above, concluding thereby that accused meant and intended to 
mean 

"The bugle that sounded assembly had not yet blow:n at 
the time or at any time when I raised my hand in ranks 
on the occasion in question." 

Upon the premise that the report of accused "purports to reflect a flawless 
recollection of exactly what the writer did in respect of raising his hand 
in ranks in aforesaid formation", the staff judge advocate proceeded to 
examine the evidence and to sustain the conviction. The Board of Review 
is unwilling to subscribe to this conclusion, as such a conclusion imputes 
to accused ability to employ the English language in nicety of expression 
far beyond what his education warrants. As a matter of fact, a carefUl 
analysis of the two pe.ragraphs of accused's explanation fairly permits a 
conclusion contrary to the one adopted by the staff judge advocate. If 
accused only raised his hand once, and there is no allegation or testimony 
which indicates that he raised his hand more than once, and he only believes 
that he did not raise it after the bugle for assembly had sounded, how can 
it be said that he positively stated that he raised his hand before the 
bugle sounded assembly? Furthermore, the testimony of accused indicates 
that his entire explanation was based upon his belief. In regard to this 
matter he testified: 

"Q. At the time you sat down and wrote out this explanation, 
you had in your mind then a definite idea of the time 
you raised your hand, 1s that right? 

A. Yes, sir. 
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Q... But you did not recall raising your hand after assembly 
had gone? 

A. No, sir. 
~. Did you raise your hand after assembly had sounded? 
A. I do not recall raising my hand after assembly, sir. 

I could not bring that picture forth into my mind, sir.• {R. 52) 

The language employed by accused in the alleged false statement and 
his testimony in explanation thereof warrants a construction that the entire 
statement of accused was one of belief, and in fairness to him and in view 
of the lack of any evidence to the contrary, the Board of Review is not 
warranted in interpreting it otherwise. The fact that the explanation 
of accused was expressed as a belief does not, however, exonerate him for 
the responsibility for having made a false statement if at the time of its 
making he had a conscientious and abiding belief contrary to the one 
expressed. The innocence or guilt of accused therefore turns not upon the
fact of whether or not he raised his hand after assembly but upon his belief 
as to when he raised his hand. 

Major Bradley testified accused raised his hand "between fifteen and 
forty-five seconds" after assembly, yet he did not recollect how assembly 
was sounded for he testified in response to a question in regard to this 
matter, "Assembly either on the bell or bugle". FUrthennore, after testi
fying that he had not taken his eyes off the whole formation for one minute 
before assembly, he was unable to state whether or not the section marchers 
called the roll or "checked them off as they fell into ranks, in order to 
save time•, this latter mode of ascertaining the presence of cadets 
necessarily taking place while Major Bradley had his eyes on the formation. 
Witness also testified that he wrote out the report covering the delinquency 
of accused, yet he could not recollect whether or not this particular report 
required an explanation from accused. Lieutenant Ridings who was with 
Major Bradley at the time the incident occurred testified in regard to the 
time accused raised his hand that he "would estimate it to be a minute 
after the bugle had blown". Lieutenant Ridings further testified that he 
could not remember "whether I starred the report which would require him 
to explain it", although Major Bradley had testified that he, Major 
Bradley, ·had submitted the report of accused's delinquency. Accused 
testified that he raised his hand about a second before the first note of 
the bugle. The testimony of these witnesses indicates that it was a matter 
of seconds between assembly and the time accused raised his hand. 
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The evidence in regard to the relative positions of accused and the 
officer witnesses shows only that the section or which accused was a 
member was being formed in the area of south barracks and that the 
officers were on the second floor of cadet headquarters, and that the 
position of the latter was "slightly in rear of the prolongation of their 
line". Major Bradley apparently did not recollect how assembly was 
sounded, but from the testimony of Lieutenant Ridings and accused assembly 
in this instance appears to have been sounded by bugle, although no one 
testified as to the whereabouts of the bugler. Under these circumstances 
it is not impossible that the bugler was located closer to the officers 
than to accused and that its sound reached them before it reached accused. 

From the testimony of Major Bradley and Lieutenant Ridings it also 
appears that there was a cadet in charge of the section of which accused 
was a member, and that accused fell in on the right of the rear rank 
of Company F, this latter testimony indicating that there must have been 
a cadet on accused's left. Furthermore, both of these officers and 
accused testified that prior to assembly there were upperclassmen in the 
vicinity of the section of which accused was a member. Accused mentioned 
by name one second classman, Mr. Tiffany. None of these cadets were 
called as witnesses for either side. If called the testimony of these 
witnesses, even if negative, would have been of considerable value in 
determining when accused actually raised his hand. 

The weight of the above testimony is to the effect that in fact 
accused raised his hand in ranks after assembly, but it is not so over
whelming as to exclude all possibility that the incident may have occurred 
before or while the bugle was sounding. 

It is not clear from the evidence in the record as to whether accused 
voluntarily submitted the explanation or whether it was "starred", thereby 
requiring an explanation from him. At the trial Major Bradley and 
Lieutenant Ridings were unable to make any definite statement in regard 
to this matter and accused did not testify concerning it. In order to 
resolve this incident one way or another the Board of Review, in the 
interest of justice, has examined the report of the investigating officer. 
This :--eport shows that on April 25, 1935, Lieutenant Ridings testified 
before the investigating officer as follows: "Mr. Stout was required to 
explain this report" because "he has been reported so many times - so much 
that I thought in justice to Mr. Stout that I should like to look over 
his explanation for all delinquencies". Since the investigation was held 
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almost a month before the trial it is only fair to assume that Lieutenant 
Ridings' testimony before the investigating officer reflected a clearer 
recollection of what had transpired than his subsequent-restimony at 
the trial; and that in fact the explanation was not voluntarily submitted 
by accused but, on the contrary, was required of him. 

It is now necessary to consider the controlling factor of this 
case, - what was the belief of accused at the time he wrote end submitted 
his explanation of the delinquency in question. The prosecution limited 
its proof to the fact that accused actually raised his hand after 
assembly had sounded, apparently relying wholly on the fact that the act 
per~ was such an act as to preclude the possibility of an honest mistake 
on the part of accused in recollecting the incident. The act of raising 
one's hand generally is such an inconsequential thing that under normal 

·circumstances one could not be reasonably expected to recall the act itself 
or the attendant circumstances twenty-four hours later. However, at the. 
Military Academy such an act committed while in ranks, particularly by a 
fourth classman, as3umes significance out of all proportion to its im
portance elsewhere. He not only subjects himself to probable disciplinary 
action by the authorities but also exposes himself to imnediate and severe 
•crawling• by such of the upperclassmen as may have observed the act. 
Although there is no evidence in the record as to the customs of the 
Academy, it must be assumed that the court took judicial notice of them 
as all members of the court were officers on duty at that institution and 
of necessity familiar with its customs. At the time in question accused 
had been a cadet at the Academy since July 2, 1934, and by experience he 
must have been aware of the punishment awarded by the authorities of the 
Academy for such an offense as raising his hand in ranks, and also must 
have known that his act would probably not pass unnoticed by the first 
classmen who were in the vicinity. The evidence in the record shows that 
accused arrived at his place in ranks a few seconds before assembly, felt 
or remembered that the collar of his sweater was not properly adjusted, 
and raised his hand to adjust the collar, assembly being sounded at some 
time during this short interval which could not have been greatly in 
excess of one minute. The evidence also shows that accused was aware of 
the fact that he was being closely watched and supervised, that there 
were upperclassmen in the vicinity, and also that he was in danger of 
being discharged from the Academy because of excessive demerits. Under 
these circumstances, is it reasonable to assume that\he would have 
deliberately raised his hand to adjust his collar if he had been conscious 
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and aware that assembly had sounded? It may be true that assembly had 
sounded, but is it not possible that in the hurry of "falling in", late 
for a fourth classman, and in his anxiety to avoid possible demerits for 
the disarranged collar, he was not conscious of the exact instant the 
bugle sounded? If the incident had been brought to his· attention 
immediately by the action of someone in authority or by an upperclassman 
there could not be much doubt but that he would have collected himself 
and realized that he had raised his hand after the bugle haa blown, had 
he done so. However, such was not the case. The uncontroverted evidence 
in the record shows that the incident was not brought to accused's attention 
until twenty-four hours later when the report of delinquency was posted on 
the bulletin board. He was then required to submit an explanation for the 
delinquency. Is it not possible, even probable, that when he tried to 
reconstruct the incident, which apparently had passed unnoticed tmtil 
that time, that the explanation given by him at the trial that he "could 
not bring that picture (meaning raising his hand after assembly) forth in 
my mind", honestly reflected the workings of his mind and warranted him 
in making a statement based upon belief? A belief has been defined in 
the federal courts of the United States as follows: 

"A'belief' is a conviction of the truth of a given pro
position or an alleged fact resting upon grounds insufficient 
to constitute positive knowledge." Boone v. Merchant Farmers 
~' (D.C.N.C.) 285 Fed. 183,191. ~ 

The Board of Review has given most careful consideration to all the 
facts and circumstances revealed by the record of trial, has also considered 
carefully the customs of the 1lilitary Academy which were in all probability 
judicially noticed by the court, and in one instance has resorted to the 
report of the investigating officer in order to clear up an uncertain 
matter, and is impelled to the conclusion that the evidence fails to prove 
beyond a reasonable doubt that accused at the time he submitted the ex
planation in question knew or had reason to believe that the report he 
submitted was false. Nor does the Board of Review find in the evidence 
any prqper proof that the accused is guilty of any lesser included offense. 

5. The files of the War Department show that accused entered the 
United States Military Academy on July 2, 1934, from the State of 
Washington, and at the time of entrance he was 19 years and 11 months of 
age. 
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6. The court was legally constituted. For the reasons stated, 
the Board of Review is of the opinion that the record of trial is 
legally insufficient to support the findings of guilty and the sentence. 

U ,,
f ' I 

-~_.Vl:S:9_ .......... ...J.~1.-'___, Judge Advocate. _ l\,~"""T~---"--'·..,.: 

1 ___I V
1 

V" , :;_.IV'v..~__,,,._.-..a..a..ao...::a--------'________ Judge Advocate. 

---~--·....,..,~...._........._~-=~-'.a---------' Judge Advocate. 

To The Judge .Advocate General. 
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1st Ind. 

War Department, J.A.G.O., - To the Secretary of War.AlH~ 14 193S 
1. Herewith transm!.tted for the action of the President are the 

record of trial and the opinion of the Boa.rd of Review in the case ot 
Cadet Byford H. Stout, Fourth Class, United States Corps of .Cadets. 

2. I concur in the opinion of the Boa.rd of Review that the in
nocence or guilt of accused depends upon his belief' as to the time 
he raised his hand rather than upon the time the inoident actually 
ocourred, but for reasons hereinafter indicated I a.m unable to conour 
in the Board's view that the evidence is legally insufficient to sup
port the findings of guilty. 

3. In regard to the proof necessary to convict, it 1a stated. 
in the Manual tor Courts-Mlrtial, 1928, in paragraph 78, page 62 -

"In order to convict of a.n offense the oourt I1D1st 
be satisfied, beyond a reasonable doubt, that the aooused 
is guilty thereof. By •reasonable doubt' is intended not 
tancii'ul or ingenioaa doubt or conjeoture but substantial, 
honest, conscientious doubt suggested by the material evi
dence, or lack of it, in the case. It is an honest, sub
stantial misgiviDg, generated by insufficiency of proof. 
It is not a captious doubt, nor a. doubt suggested by the 
ingenuity of counsel or court and unwarranted by the testi• 
mony; nor a doubt born of a. mrciful inclination to per-
mit the defendant to escape conviction; nor a doubt prompted 
by sympathy for him ,or those connected with him. The mean
lll6 of the rule is that the proof must be such as to exclude . 
not every h1Pothesis or possibility of innocence but~ fair 
am rational hypothesis exoept that of guilt; what is required 
being not an absolute or mathematical but a moral certainty. 
A court-1D11rtial which acquits because, upon the evidence, the 
accused lilllY possibly be innocent falls as tar ahort. of appre• 
oiating the proper a:mount ot proof' required in a orimina.l 
trial as does a court which convicts on a mere probability 
that the accused 11 guilty.• 

. From the foregoing rule it appears that it 1a not necessary for a 
conviction that the proof exclude every hypothesis or possibility of 
innooenoe. 
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4. The Board ot Renn, 1n ita discussion. ot the evidence 
in. regard to the time accused raised his hand, expressed. the view 
that while the W8ight of the. evidence indicated accused raised his 
hand after assembly, there, remained a. possibility that, he 'l!fJ.Y have 
raised it before or while assembly wat_ '.being blown on the bugle. 
The Board• a view was apparently based upon. the possibility that the 
sound of the bugle may have reached Ua.jor Bradley end Lieutenant 
Ridings, the two officers who testified accused raised his hand after 
assembly, before it reached accused and because ot certain discrep
an.ciea between the testimony of' these two witnesses as to the exact. · 
instant aocuted raised hia hand. I am not 1n accord with these views 
ot the Bot.rd. I do not re$ard. the. discrepancies between the tntimony 
ot Major Bradley and Lieutenant Ridings as to the exact instant a.couaed: 
raised his hand aa deserTing J1111ch diaouaaion. Rega.rding their testi-

. mony 1n a light moat tavora.ble ta acou.sed, it appears definitely es
tablished that trom their. position they observed accused raise his hand 
at least 15 aeoonda after assembly. -· The velocity ot sound 1a approxi-· 
matel7 one mile 1n five seconds. :Major Bradley- and Lieutenant Ridings 
estimated accused· raiaecl hia hand not more than one minute and not less 
than 15 seconds after aasembl7. Hence it appears that the two wit
nesses J111st have been located at least 3 miles nearer to the source ot 
the aomid than the acouaed in order tor the sound to have reached the 
witnea1e1 15 119conda before it reached accused. There is no eviden.oe 
to indicate that these two witmaaea -nre at any great distance f'rom 
accused.. In tact, the evidence indicates to the contrary as it shows 
that accused wa1 1n a section formed in the area of South Barraclca and 
that the two witneuea were on the second tloor ot Cadet Headquarters 
"slightly in. rear of the prolongation ot their line". From this'evi
dence it appears to one tamiliar with the grouin that the officers 
could not have been more than. 100 yards trom accused. It was physically 
impossible tor the sound ot assembly to have reached the witnesses any 
appreoiable length ot time before it reached accused.. 

In my judgment the testimony ot llajor Hradley am Lieutenant Ridings 
proved beyond a reasonable doubt that 1n taot accused raised his ham 
after assembly. 

5~ The Board also contended that under the ciroumatanoea existing 
at the time accused raieed his band, he •Y have been unoon1d0111 ot the 
tact that assembly had been sounded., am that 'When ha tried to reconstruct 
the incident 24 hours later his explanation that he believed he had raised 
his hand. before assembly poaaibl7, even probably, honestly rei"lected hia 
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belief. I do not concur in this view. His recollection at the 
time oi' the trial or certain events of a non-delinquent character 
occurring shortly before assembly was apparently clear as to the time 
they occurred. For instance, he testified that he first arrived 
in ranks "about a minute before n, returned to his room to put his 
gloves away, "doubled tillle up and down the steps", and arrived in 
ranks the second time "abou~ thirty seconds" before assembly. 

It does not seem reasonable, on any basis disclosed by the evidence 
in this case, that his memory only twenty-four hours after the trans
actions under consideration as to the act of raising his ham, which as 
stated above occurred an appreciable time after assembly, and which was 
a delinquency, could have been e:ny the least vivid with respect to the 
time of occurrence. In this connection it is noted that the accused 
had over eight months service at the tilxe of the offense charged. 

The Board also argues that it would not be reasonable to assume 
that accused would deliberately raise his hand after assembly, knowing 
as he did the probable punishment and his dangerous position academically 
because of excessive demerits. I also do not concur in this view. 
Accused testified that he raised his hand "To adjust m:;r sweater, sir", 
because "I did not want to be reported for sweater unbuttoned." It 
therefore appears i"rom accused's own testimony that a motive existed ror 
him to raise his hand, which is consistent with his desire to avoid re
ceiving additional demerits. 

In m:, judgment the evidence in the case establishes beyond a 
reasonable doubt that accused knew at the ti.ns he submitted his ex
planation to the Commandant that it was false and untrue. 

6. For the reasons herein above set forth I recommend that the 
sentence be confirmed. 

7. Inclosed herewith are a draft of a letter for your signature 
transmitting the record to the President for his action tor use in case 
you approve my views and recommendations, and a form of action by him 
as confirming authority designed to carry m:, recommendations into effect. 
Also inclosed is an alternate letter to the President to be substituted 
in case you approve the views of the Board of Review, together with an 
alternate form of action designed to carry those views into effect. 
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8. Attention is invited to the following communications in 
regard to this case, which are appended hereto a 

a. Copy ot telegram from Homer Stout, father of aooused, 
to the President, dated May 28, 1935. 

b. Letter from Honorable Homer T. Bone, 1J'nited States 
Senator from Washington, to the Secretary of War, dated June 
5, 1935. 

From correspondence on file in this office it appears the receipt ot 
the above comnunicationa baa been acknowledged. However, it ia recom
mended that each of the above 1nd1viduala be infoI'l!Sd of the action taken 
by the President. 

<ta_~ 
Major Ge?l8ral, 

7 Inch. The Judge Advocate General. 
Incl.I-Record of trial. 
Inol.2-Draft of letter for aig .. 

of Secy. of War approving 
views ot Bd • ot Rev. 

Incl.3-Dratt of letter for. si.g. ot 
Secy. ot War approving views 
of JAfJ. 

Incl.4-Form of Executive action con~ 
tirmi?lg sentence. 

Inol.S-Form of Executive action dis
approving findings and sentence. 

Incl~6-Copy telegram from Homer Stout to 
President, 6-28-36• 

. Inol.7-Letter from Senator Bone to Secy. 
of War, 6-6-36. 

~......i,:.~~ p,.....·l....:r, 
I 
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Ia the ottioe ot 'l'he ~~• .&4vocate General 

~n, Dec. 

Doud ot Renew 
C11 203'11 

AUG 2 J93S 

Ul\Tl!KD 81'.A.'fB8 

.... Trial b7 G.O.M. • convene4 at 
J'ort Meade, South De.ltota, lily 

Cl.p-1Jl .ROUL B. DRDOllRD ) 
l 

23, 24, 2'1, 28 and 29, 1535. 
(0-1S2138), Intant17 ) D1am1..a1. 
:ReNl"ft• ) 

(ellfIC!II ot the BO.ARD OJ' RIVIBI 
BALL, TllliliBULT., an4 SMITH, L.K., 1udge .&dvocatea. 

1. !he Boar4 ot Renew hail exe:rn1ued the record of trial 1A the 
oue or the ott1eer 111111194 abon; ua submits thia, 1ts opinion., to 
Th• .l'llclge .&4vocate CetJ.erale 

I• The accused wu tried upon the tollning charges and apeciti• 
oatioua 

CBlBGI Ia Violation of the 934 J.rtio1e ot War. (Jinding 
ot guilty b7 axceptione and aubatitut10111 diaapprond 
b7 nTining authorit7). 

spec1t1cat1on la (JindiJlg of gu.ilty b7 exceptions and aub
a ti tutio:u Uaapprove4 b7 NTiewiJlg a11thori ty). 

fl,eoitlcatioa 11 (11n41ng of gu.11tr )y excepUou and sub
et1tut1eu diaappro"l94 b7 reviewing authority). 

Si,eo1t1caUen 11 (l'in.41ng ot guiltr b7 exception.a and sub• 
atitutiena 4iaapproTed by renewing authorit7). 

Specitioatio:n 41 l1in4ihg ot pilt7 by a:eepUou and aub
aUtutio:na 41aai,p:mved b7 1"9Tittll8 autherit7). 

C!WlGI III Violatioa ot the 98th J.rtiole of Wu• 

Speoitieation ls In that Captain Boyal. B. Dnnmon4, Int.
Ba••• 414. at Cam;p J'•lT, CCO (Calcite), Tilford, South 
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Dakota, on or about l'tbl"UU'7 3, 193:5, Yi th intent 
to deoeiTe Ca,ptain Claude ir. J"rillann, Int. Bes., 
Aae•t. Diatriot Inapeotor, s. D. Diet., COO, willtull7 
and Yi tbout authority publish a.a true and genuine the 
signature ltWard J.. J'onea• cm the Camp Exchange State
ment ot CompaJ1Y V•l78', CCC, tor the month ot 1anuary, 
1935, which aaid signature••, u he, the aa14 Ce,ptaill
Boral H. DruamoD.d then well knew :talael7 ade and torge4. 

Speoltica.tion. 2J In. that Captain. Boyal H, Drummond, Inf. 
RH,, 414, at Camp :r-1,, CCC (OaloUe), 'filtor4, South 
Dakota, on or about Karch 2, U315, nth illtent to 4e••1T• Captain Claude T. J'rlmalm, Inf. Ree., "'9e't, 
D1atr1ct In.apeotor, s. D. I>ist., CCC, willtull7 and 
1r1thout aut::nori ty publish u tl'\tO and genuine the sig
nature "We.rd J.. .Tones• on the Camp .EEchange Ste:tement 
ot Company V-1'184, COO, tor the month ot lebruary, 1935, 
which eaid eignature was, uh•, the said Captain :Royal 
H. Drummond then well knew taleelr :made and forged. 

Specification 31 In that Captain P.oyal B. Drmmond, Int, 
Ree., did, at Camp J'•l7, CCC (Calcite), !1ltord, South 
Dakota, on. or about March 2, 193S, 1'1 th in.tent to d.. 
ce1Te the Ccmmandlng ottioer, s. D. Dist., CCC, ot-
t1oiall7 report to the said Commending Otticer that 
there were no bills payable tran Camp ~change tunda, 
which report n.a known b7 the aald Ce,ptaill :Royal B. 
Drun:mond to be untrue. 

CHA.ROX III: Violation ot the 9eth J.rtiole or War. (:rinding 
ot not guilty). 

Specirications (71nding ot not s,iilty) • 
I 

Be pleaded not guilty to Specitications l, 2 and 3, Charge II, and to 
Charge II, and n.s round guilty thereof. No eTidence ot preTioua con
Tictiona n• introduced. .A.ceueed na .sentenced to be dismiaeed the 
aerrtce. 'lhe reviewing authori tr approved the sentence and torn.rded 
the record ot trial tor action under the 48th J.rticle ot War. 
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3. A.a to the specifications end charge ot which accused atanda 
convicted, the evidence sho1'8: 

Accused was asaigned to and reported tor active duty April l, 1934. 
On April 4 he was aeaigned to camnand Compaey 1'184-T, project J'-l'I, 
Calcite, Tili'ord, South Dakota, and reported on the tollowing de.7• Be 
remained continuously on this duty', with the exception ot tour day• 
in J'une, 1934, during which time he n.a on leave ot absence, U11tU re
lieved ot CC1111l8lld ot the company on .April 2, 193:J. (B. &-7) 

• General Ordera No. l, Headquarters South Dakota District, 1&DUU'J' 
24, l93S, providea, ~ !!!!_1 

•!.• :SXchallge Fwlda• 
(l) ~e :SXchan8e Personnel Yill conaid ot u 

lb:change otticer and an lCl:change Sh•ri. * * * 
(3) Operation. 

•• :lxchangea will be operated on a oaah ba•1•, 
1•••• stock purchaaed will be paid tor at time ot purchase.•** 

d. Audi ta and Innntory. 
- (l) .An otticer ot the OCIBP8J17, other thaa the 

lb:chenge ottioer, wiU inTeJ1tory the atook, aucli t the euh book 
and •tock reoord account, and certify to their correotneH in · 
the cash book and atoolc record account book. Diacrepanciea 
will be reponed, by the .Auditor to the Diatrict C:0Dm8llder, 
through the canpen7 c0lllll8llder. • • • 

.I.• Inatructiona tor .Auditora, 
(1) CJ.eek steward'• aai17 reports against all 

recei:pt• in caah book, '1h17 must agree.· 
(2) Check all 41abUreementa ill caah book agaiut 

TOUehen. ft.eae muat agree end there llUat be a TOucher tor each 
diabur••ent, 

(I) Oheok bank balance in cash book against 

(.&) Cb.eek cash balance 1B cash boolc agaiut 
ae'\ual oaah oa lwld• Count caah. 

(IS} .&44 laet innntory at selling prlte to 
•toclt purehaae4 cluring the month at eel.ling price. Btlbtract 
•aal.ea' brine month. !he ditterenee should equal the new 1.Jl.
yentory a't Hlling price. J.Ay major 41acnpanc7 Will be reportN. 
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(8) Camp hchangH wUl be eloaed tor 
ill"Yentory and audit between the 215th and last daJ ot each 
month. A written report will be sul:mitted to thh Rea4• 
quarters aho•1118 the ata.tus ot Camp Exchange, on cloN et 
buaineaa each month, aa tollowas 

a. Cash on band. 
ii'. Cle.ah 1:1:l bank. o. 0Utatend1ng billa payable.
i. Billa receivable (colleotiona due, 
- grosa amount onl7) • 
.!.• .A.ccurate Talue ot stock on h$Ild. • (B. Z:5; E:lte X) 

Ou. or about April e, l9Z5 (R. 36), Captain Claude T. FrimaJm, 
Infantry ReNr"Ye, .&.saiaunt District Inspector, South Dakota D1str1c1, 
CiTilie.n Conaenation Corp• (R. 15), audited the Camp Exchange ot Col!WaAY. 
1T8'. Dllring the course ot thia audit he -..ccepte(l.• u "tru.e and genuille• 
two reports ot audit an4 inTentory ot the cmpu.y exchange date(l. :rebruarJ 
3 and Mareh 2, 193:S. 1be tirat conred the month ot lanua::7, 19~, end 
the second the month ot J'ebruary, 1935, and both bore the signature, 
..rd .&.. lonea Capt. ht. R•••• 1beae reports ot inventory end audU 
ahow stock on hand at the beg1u1ng and ending ot the month• to which 
they pertain, total purchaaea, loaaea and aalea. 1be;y also contain state
ment. to the etteot that the auditing ot:t'icer he.a checked certain report&, 
balancH, cliaburamenta and eaa.. .Tuat aboTe the signature, "Ward .A.. 
lonea•, on ee.ch ot the instruments appears the :rollanng cerUticates 
•I hereby certi:t'7 that the aboTe audit ia correot•. J. later oheck o:t' 
theH audita b7 a board ot which Captain lrimann na a member revealed 
sme mall errors in the tigurea conta1lle4 thereon. .U the time ot the 
audit o:t' Jpril &, 1935, accused did not state to Captain lrimann that the 
signature• on the reports ot inventory and audit were thoH o:t' Captaill 
.ronee. Later, betore a boar4 ot which Captain J'riaaml na a member, ac
cus-4 at tint denied thd he had written the aignaturea ot Captain J'one, 
on the reports but later aamitte4 thia to be true. (B. 38-,2; ~s. L,K) 
Captain l'ard A. .Tone•, Infantry Reserve, was on actiTe duty w1 th Company 
1'18', at Calcite, trom on or about May El, 193', to on or about J'anuarJ' 
24, 1935~ but at no Ume subsequent thereto. Dur1118 this period accuaed 
perto:z:me(l. the duties ot Camp Exchange O~ticer. At no time dllring 1~35 
did Captain .Tones audit the exchange and the aignaturea on the report• 
of inTentory end audit (~. Land K} are not hia. (R. 35,36) .Uter 
twice being warned ot hi• right•, and w1thout "Premise ot leniencytt or 



(18.5) 

"hope ot reward•, accused •ot his own accord• (R. 23) 1tated to the 
o:r:Ucer investigating the charges in this ce.ae that he had conducted 
the audits ot February 3 and :Me.rch 2, and aigned Captain J'one,• name 
to the two reports ot 1nn1a:torr and aud1 t (Eu. L and M) • In n:-
:planation ot these actions accuaed turther atated that he had done thi• 
becawse "he wa1 expecting an auditor to come thru and he wanted to h&n 
1t read7 and Captain Jones wasn't in camp and he knew that an.other 
otticer should sign it ao he signed it inated.• (R. 4~.U). (SJ;1ocit1• 
cations land 2, Charge II) 

Aocuaed, testi!Ting as a witness in his own behal:r, stated with 
reference to these apeci!icationa that he, aa post exchange officer, 
prepared the reports ot inventory and audit ot the camp ex.che.11€• ot 
Company 1784 tor the months ot January e.nd :rebruary, 1935. 'lbey were 
correct to the beat ot his knowlec!€e and belier and such errors u were 
tound in them he attributed to errors in ealculationa. (R. 91•92) J.A 
to his reason tor signing Captain Jones' name to the reports, 

-The onlr we.y I can account tor that was the tact that tho 
day before Captain :rr1mann came up to audit I reeeind word 
late that night that an otticer would be up to audit the 
boolca the nert morn1.Dg and I had worked all night getting 
things 1n shape. A.bout 4:00 o'clock the next morn1ng when 
I thought everythillg waa in shape, I ._. l"Wllling them onr 
and I noticed these no audit• nre not signed. I felt I 
had to have everrthillg ready ee.rl7 the next morning and ao 
I signed them. Certain.l7 I did not give it e.zJ.Y ccna1derat1o:zt 
tor 11' I had, I would not han signed hia Z!.8lil.8 tor a month, 
the month or J'ebl'UU7, when I well knew he wu not there.• 

Be ma.de no attmr;pt to •1m1tate• C«ptu.n J'one.a' 11.gnature. .u the tiz:J.e 
the reports of inventory and e.u.dit were prepared accwsed atated that d.u.e 
to the preaa ot other duties pre.cUcall7 all ot the ca:zxpe.n7 work an.d 
record.a were "at least a tull month behilJ.d.•. (R. 93) J.ccuae4 couidenc! 
hia action.a 1n aign1.Dg Captain J'onea' nac.e to the report• u a •technice..l 
ecmpletion or that audit• and not u a aerioue matter or an orte:n.ae (R.. ii). 

'11 thout objection on thei p&rt or the 4.eten.ae then n.a intro¢ace4 
in evidence by the proaecution 1n wpport ot Spec1tica.t1oD 3, Ch.a.rge II, 

http:4.eten.ae
http:orte:n.ae
http:aign1.Dg
http:ca:zxpe.n7
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the following document: 

"HEADQ,UARTERS VETERANS 1784 CO• 
Civilian Conservation Corpa 

camp F. 17 Calcite 
Tilford, s. Dak, 

Ivarch 2nd, 1935 
SUbjecti Report of camp exchange funds, (February) 1935 
Headquarters so. Dek Dist, cco. Fort Meade, s. De.lee 

cash on hand----------··--t 57.4~ 
Cash in benk·----·--------t 12,79 
Billa payable--·--------·-$ None 
Collections due-----------$ 198,00 
Stock OD hand-------------• 128.~5 

Hoyal B. Drummond 
Capt. Int., Rei,• (R. -le; Ex. N) 

The E:z:ecutiTe Officer ot the C1T111an Consenation Corps at Fort Meade, 
South Dakota (R, 4'), 14ent1tied thil document as -. report required b7 
our Headquarters as to the status ot the funds or the Post Exchange 
• • •• (R. $1). Attar being warned or his rights 1a the manner herein.• 
above set forth accused stated to the investigating officer that he made 
and submitted as correct the report (E:z:. N) to D1atrict Headquartera 
with the knowledge that it was not con-ect. (R. ~3). J.t the •ame time 
accused stated that he did this because order, required exchange. to be 
operated on a cash basis and there being JJO tunda available to »aY out
standing bills he had assumed thm as personal obligations and tor that 
reason did not report thsn (R. 54-56). On March 2, 1935, the post 
exchange of Company 1784 was indebted to American J'rUit Compall7 of Ba.p14 
City, South DakDta, 1D. the sum. ot $780,31 (R. 47•(8; Ex. P), and to the 
Black Rills Wholesale Groce17 Company of the aeme cit7 in the sm of 
$298,38 (EE. O). .A.ccueed b7 letter to the tirat mentioned OClll.PaD.7 
auggeshd that he sign a note personall7 tor the account (R. -i9-l50), 
and a.tated to a repreaentativ• ot the HCond canpany that he 110lllc1 
•clear up• their account aa aooa aa pomible and if neceasaey he woul4 
personall7 assume this obligation (BE. o). 

J.ocused teatitied that at the time ot the ho audit• on March I 
there were outstanding bills against his exchallge which he hadeu11ne4 

-&-
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to be hie "Personal responsibili t7• (R. 9'/), and that during the perioc1. 
he was in OOJTJIMJDd ot Company- 1'184 he paid out ot personal tllllds canpan7 
indebtedness to the total emount ot $880 (R. '10), elthough he had no 
income other than his salaey (R. 98-99}. He called the .American Fruit 
CompaD.7 and the Black Bills Grooeey Compaicy" and explained that he did 
not see how the exchange ooul4 "PaY them out ney quick17• and that 
he assumed 8.%17 outstanding indebtedness the e:i:ohange could not take car, 
ot (R. 101), but he did not specify which invoices he would P8.T (R. 103). 
Be told both companies that it they wiahed to do so they could transfer 
the account to his name but -the7 e.pl)arentl;r did not. 'lhey preferred 
to carey on in the aama way•. "The:, said the:, saw no reason for doing 
so•. Oompan71784. is now l)aying these accounts (R. 104). He ottered 
to execute personal notes payable to the American lruit Company but they 
did not accept the otter (R. 105). · 

4. Under Specifications l and 2 ot Charge II, there appears to be 
a aet,ct in proot in that it is not shown affirme:Uvely that C81>'tain i'ard 
.a.. .Tonea did not authorize the accused to aign the name ot -Ward A. .Tones• 
to the two camp exchange statements ot February 3 and Mlrch .2, 1935 
(Bu. L and M), reapectivel7. Dig. Ops • .TAG 1912-30, ,ec. 1567. However, 

&117 hJpothesia ot innocence which might operate to the advantage ot the 
accused becauH ot this 1a destroyed b7 the testim0117 ot captain Jonea 
that at no time 1n 1935 did he audit the exchange. That he would authorize 
another to sign hia name in cert1t1cation of audits that he did not make 
1a ao improbable that denial is unneceaaaey. 

11hUe Captain. J'rimann did not teatity that accused presented these 
two reports ot audit to him u •true and genuine• the evidenoe ahowa that 
the7 ·...re included 111 the papers inspected by him at his audit, nre re
quired b1 general orders to be prepared and available, and that the7 were 
accepted b7 him a, •true and genuine•. J.ccused admi ta thd he signed 
these audits att,r having prepared them expreHl;y tor the audit ot Oe.ptaill 
Jrimml, · and that he considered the a1gning ot Captain Jones' name to them 
m1rel7 a "1eohn1oal completion ot that au•Ut•. 'l'hat each ot these audita 
ns published as true and genuine by accused, as alleged, appears to be 
clN.rl7 established bJ this eTidenc,. 

15. 'l'he evidence supporting Charge II and its three specitications 
18, 1n the opinion ot the Board ot Review, clear and convincing and tul.17 
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warrants tae findings of guilty. By his proved admiasioilB and sworn 
tea timon;r accused adm1ts his gullt of the ottenaea thereill charged. 
As to Specitications 1 and 2, he ad.mita that he, u charged, executed 
the two false and forged docum.onts and b7 tm,plication, it not b7 the 
actual words, he tu.rth&r admits that this was done with intont to 
deceive, aa alleged. Bia statements to tb.e etteot that he did not 
consider the execution ot these te.lae and torged instl'\llllenta aa an 
ottenae ot any import 1a uttsrl;r unworthy ot a man of accused'• age, 
intelligence and cperience. Granting all that he teatitiea ill t.hia 
resar4 to be true, it 1i0uld constitute no real defense to the oftenaa. 
charged in these speoiticationa and charge. The Board ot Bevie,r 1a ot 
opinion that accused atends properly- convicted ot Specitioatiou l &D4 
2, Charge II. 

J.a to Specification 3, accused admitted to the inTestiaating officer 
that he executed and submitted to the Headquarters of hia 000 District· 
an otticial report as io the status of a tund or actiTU7 tor lfhich he 
ns responsible. It ia alleged and proven that thia report was talae in 
that it reported no bills payable whereas there were actuall.7 due and 
payable bills to the total amount of il.078.69. .!.ccu.aed•s attem;pted 
explanation of this report ia puerile• In one breath he teatitiea that 
he did DOt consider the pronn bills to be outstanding age.inst the :tund 
or aotiTi ty on which he was reporting because he had arranged to have the 
indebtedness transferred to his personal account, 7et 111 the next breath 
h• states that the creditor• did not do ao because •they preferred to 
car17 on in the 88Ill8 way•. The Board ot ReTiew is ot opinion that 
accused also standa properl7 convicted ot Specitication 3, Charge II, 
and ot Qiarge II. 

6. J.ttached to the record or trial a.s Exhib1 t \f ia a request tor 
olanency signed by the detense counsel, baaed on (a) accused's ignorance 
or Army paper work, (b) the tact that accuaecl'a tamil7 consists or a 
wife and tour minor children, and (o) his expenditurea of personal tunda 
tor payment of oompe.ny bUla. In the opinion ot the Board none ot theH 
constitutes adequate grounda warranting the extension of clemeno7. 

,. Accused 18 40 7ea.ra ot ege. Re 1a a graduate ot North Dakota 
J8r1cultural College. He attended the J'irat Otticera' !r.raining Camp at 
J'ort Snelling, Minnesota, from May to .&uguat, 1917. J.~ the COD71)let1on 
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ot this camp he was commiasioned a captain and thereafter waa on 
active dut7 in thia countey until J'ul7 9, 1919. He baa had wbsequent 
activ• duty as tollcnrs: 

zw.1 l& to J.ugust e, 1;22; 
~rU 19 to May 3, 1925; 
October 25 to Novem.ber a, 1925; 
October 1 to 14, 1933; 
.April 1, 1934, to date. 

a. in>.e court was legally- constituted. ACCWled, a reserve officer 
on active duty', 1• subject to military law. CM 201&78, .Anderson: CM 
20236&, Fox: CM 202479, Babbington. No errors injuriously atrecting 
the substantial rights ot accused were camnitted at the trial. '?he 
record ot trial is legall7 sitticient to support the tindinga ot guilt7 
and the sentence and warranta oaitirmation thereot. A sentence ot 
diamissal ia mandatory upon conviction ot violation of the 95th .Article 
ot War. 

I, ' 
J ' ' iJ J ., . ' (

ia·· : 





(191)WAR DEl>A.R'l'MmT 
In the ottice ot The Judge Advocate General 

Washington, D. o. 

Board ot Review 
CM 2.034Zl AUG i t9Jf> 

U N I T :S: D STATES ) NINTH CORPS AREA. 
) 

v. ) Trial by G.o.:u., con'Tened at 
) Presidio ot San Francisco,

11rst Lieutenant HENRY L. ) 08..litornia, Me.7 28 and 29, 1935. 
HUCEES (O-le56e), (CJ.C) ) Dismiaaal. 
Q;uartennaster Corpe. ) 

OPINION ot the-BOARD OJ' BEVIEW 
HJ.LL, rommuI.L and smm, L.M., Judse MTocatea. 

l. 1be record of trial in the case or the officer nemed above 
has been uamined by the Board ot Review; and the Board aubmi ta thie, 
1ta o»imon, to The J'udge .Advocate General. 

2. Accused was tried upon ten apeciricationa in violation or the 
915th and 96th Articles or lfar, a nolle proaequi having been entered by 
the prosecution aa to Specitication 5 of Charge I. The seven remaining 
specirications or Charge I e.llege varioual7 the making or false official 
statements, tailing to meet an official promise to a superior officer, 
and dishonore.bl7 tailing to pay just debts, all in violation of the 
9~th Article of War. Specifications 1 to 3, inclusive, Charge II, allege 
as :maDJ" wrongful failures and neglects to reply to otticial camnunicationa, 
in violation ot the 96th Article or War. J.ccused pleaded not guilty to 
both charges and all specifications thereunder. He was found guilty ot 
Specifications l, '1 ands, Charge I, and ot Charge I, and not guilty ot 
Specifications 2, 3, 4, and IS, ot Charge I, and ot Charge II and the 
specifications thereunder. He was sentenced to dismissal. No evidence 
of previous convictions was introduced. The reviewing authority approved 
the sentence and forwarded the record of trial tor action under the 
48th .Article of War. The offenses of which he now stand.a convicted are 
ae followa& 

CHARGE I: Violation ot the Qf>th Article or War. 
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Speoiticatio:n 1 r In that First Lieutenant Henry- L. Hughe1, 
Coe.at Artille17 Corps (<,40), did, at Boise, Idaho, 
on or about NoTE111ber 3, 1933, w1 th intent to deceiTe 
hi• superior officers, the Commending General, Ninth 
Corps J.rea, and the District CO:omander, Boise District, 
CCC, Bobe, Idaho, knowingly-, officially- and talaely
atate 1n writing by- hia 5th Indoraament to said District 
Commander concerning a letter from l!!l.ectrolux, Inc., 
Norfolk, Virginia, dated September 15, 1933, as tollon:
ltJ.. 'l'he leUer in question 1a attached. The account 1o 
the writer of baaio letter thereon, has been paid in 
tu11•, which add statement was talae and untrue and•• 
then and there known by- the said First Lieutenant Henry
L. Hughes to be false and untrue, in that auoh accOW1t 
in tact had not then been paid and settled in full. 

Specification 71 In thd First Lieutenant Henry L. Hughe•, 
coast Artillery Corps (~). being indebted on .1\1.17 
10, 1933, to 1ohn A. Brean, doing busineaa aa Citizen.a 
Loan J.aaociation, Chicago, Illinois, 1n the sun ot 
1135.83, plus interest, the balance due and Ulll)aid upon 
a loan of $200.00 made to said First Lieutenant Henry L. 
Hu.ghea, September 6, 1932, did, at Boise,· Idaho, and 
elanhere as the said First Lieutenant Henry- L. Hugh.ea 
changed his station and residence, tram July 10, 1933, 
to the present date, dishonorably tail and neglect to 
pa:, said debt. (The charges were sworn to Februar:, 26, 1935) 

Specification e: In that lirat Lieutenant Henry L. Hughes, 
Coast Artillery Corps ((Ile), being indebted to Electrolux, 
Inc., a corporation, in the st1111 ot $55.50, \he bal.8nce 
due and payable August 30, 1g33, upon a written contract 
of purchase signed by said !'irat Lieutenant Henry L. 
Hughes, .April 29, 1933, did, at Boise, Idaho, Philadelphia, 
Pennaylvania, and elsewhere as the said :rirat Lieutenant 
Henry L. Hughes changed his station and residence, tram 
August 30, 1933, to April 5, lg34, clishonorabl7 :tail an4 
neglect to pay said debt. 

3. 'l'he ertdence concerning the above epecit'icationa 1a aunma.rized 
as :tollon1 
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Specification 1. :Employees of' Klectrolux, Inc., Norfolk, Virginia, 
testified (CWmnings, Ex. 5; Harbin, Ex. 6) that on April 29, 1933, ac
cused purchased or such corporation a vacuum cleaner at a price ot 
$'77.50, paying $10 in cash at the time and signing a sale agreement to 
pay .the balance of' $67.50 in monthly installments ot $6 on the 4th ot 
each succeeding month until tully paid, beginning with June 4, 1933; 
and that such contract provided that upon tailure to make any or the 
monthly payments •the entire balance will then become due and payable•• 
.ltter the down payment or $10 on .A.pr11 29, 1933, the only other payment 
was one ot ,$12 made on August 30, 1933, and no other payment 118.s made 
prior to April 5, 1934. Letters requesting payment were sent by the 
corporation to accused direct on June 16, 1953, .Allgust 2, 1933, and 
August !5, 1933, the latter by registered mail. No reply was received 
trom accused other than an undated letter tran accused's wite, mailed 
March 22, 1934. Letters trom Electrolux, Inc., to 'lbe Adjutant General, 
dated .Allgust g, 1933, and to Lieutenant Colonel E. s. A.dams, A.G.D., 
Ninth Corps Area, Presidio or San Francisco, dated September 15, 1933, 
relative to its account (copies or letters with Ex. 6) were tranmnitted 
to the Col:mn.anding General, Ninth Corps Area, and upon the latter being 
brought to the attention of accused he reported (5th lndors8!11ent, November 
3, 1933, :1:1::. 4,)s "'l'he letter in question is attached. The account to 
writer or basic letter thereon, has been paid in rull•, having theretofore 
stated in the same correspondence (1st Indorsement, October 27, 1933, 
Ex. 4) that he "has replied directly to writer of basic communication 
and satisfactory adjustment will be made•, and in another indorsement 
to the Comn.anding Ofticer, Boise District, CCC, dated November 2, 1933 
(~. 3), that "Reply has been made direct to the writer ot basic communi
cation. Satistactory adjustment will be made. No ~ther correspondence 
on this matter sbmld be necesaarytt. Prior thereto and on August 23, 
1933, accused by indorsement to the letter tran Xl.eotrolux, Inc., to 
The Adjutant ~neral, stated to the Comnanding Otticer, Boise District, 
CCC, that this account "has been paid up to date• (~. a). 

Aa to the toregoing accused testified that he entered into a contract 
with Kl.ectrolux, Inc., in April, 1933 (R. 32), and was familiar with the 
terms or the contract (R. 47); that attar the down payment ot tl,O he 
personally made but one p811]1ent, a money order tor $1.2 in .August, 1933, 
having received a registered letter trom the g).ectrolux, Inc., that the 
account was in arrears (R. 60,62,37). Be did make an otticial statement 
tllat ~e Electrolux account had been paid in tull (R. 36•38) (Ex. 4 shows 
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that this statement was ma.de on November 3, 1933) • He •had every reason 
to believe the. t it was paid up to date•, -and that was what he meant 
when he said the account was "paid in 1'ull.•, it having been agreed that 
his wi,fe would continue the payments (R. 36-38). He did not see his 
wife f'rom about May 26, 1933, until she arrived at Boise, Idaho, during 
the month of August ( R. 53,36). 

Mrs. Hughes, wife or accused, testified that the vacuum cleaner 
was purchased on April 29, 1933, upon her insistence. She told accused 
she would take care of the payments with her stock dividends. It was 
agreed with accused that she 110uld assume all the responsibility 'tor 
Jneeting their financial ob.ligations with funds from their joint checking 
account. He had f:YVery reason to believe she was meeting the monthly 
payments as she had agreed to do. The several transfers of accused 
increased the family expenses. She was separated from accused rran May-
25· to August 9, 1933.. Her priTate income from stocks ceased in the 
sl.mmler of 1933. The payments mde by- her to Electrolux (after the first 
down payment) were $12 sometime between June l end October 27, 1933, 
$12 April 3, 1934, and $6 per month thereafter until fully paid ~e.n.'QU7 
l, 1935. (Ex. A) 

Specification 7. The evidence for the prosecution under this speci
fication is substantially- as follows: On September 6, 1932, accused 
borrowed $200 from .rohn A. Breen, doing business as Citizens Loan .Asso
ciation, Chicago, Illinois, and gave his promissory note in which he 
promised to nake monthly payments ot $20 with interest at the rate of'~ 
per month, on the 10th of each month, CO!Illlencing October 10, 1932, until 
the full amount or the note and interest was paid; and that upon default 
of any- installment of' the principal or interest the entire amount would 
becane due at the option of the holder. Payments were irregular and insut
ficient. Between February 6, 1933, and April ? , 1934, no payments were 
made, and between l!'ebruar.r 6, 1933, and February 13, 1935, no payment 
we.a made adequate to cover all accrued interest or to apply- on the principal 
after e.ppllcatioA to past due interest charges. On l!'ebruary 6, 1933, the 
unpaid b.e.lanee of' principal was $135.83. '!hie remined unchanged until 
February 13, 1935, when intenening payments had discharged accrued 
interest e.nd a payment made on the latter date had reduced the principal 
to $1!30.59. During the period trcm J"uly- 10, 1933, to February 24, 1934, 
no COJDfflUDications concerning the indebtedness were received b;y the holder 
of the note 1'rom ac.cused or from. any person purporting to represent him. 
:rrom March 30, 193411 to Mruary 14, 1935, some seventeen COillllunicaticma 
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were addressed by the holder ot the note to Mrs. Hughes, who had requested 
that they be directed to her because accused had been 111 and in March, 
1934, was in a hospital. In approximately the aam.e period twelve letters 
were received from Mrs. Hughes, either transmitting small and inadequate 
payments which were applied on accrued interest, or regretting her inability 
to make 8llY payments at all. (Exs. 17 ,18,19) In 1933 the holder of the 
note wrote several letters to the Commanding Officer, Fort Worden, accused's 
home station, relative to accused's indebtedness, one of which was trans
mitted to accused at Boise, Idaho, in December, 1933, for an explanation. 
Accused replied the.t month]Jr payments would be made until the debt was 
paid. (Exs. 20,21) Such monthly peyments were not comnenced thereafter 
until April 7, 1934, and then in insufficient amounts to pay the m,nth]Jr 
installments and interest (Ex. 18). Several communications relative to 
this indebtedness were mailed from Fort \Jorden to accused at this address 
in Boise in December, 1933, and January, 1934, to which no reply was made 
although he was there during such months. Two of these communications \\'8re 
sent by registered mail, receipts therefor beillg signed by persons acquainted 
with accused. (Exs. 2'1,24,25) 

Accused testified (R. 40, et~.) that he borrowed $200 :rrom the 
Citizens Loan Company of Chicago on a contract upon which he had paid $328.79, 
and that at the date of trial the debt had been paid in fllll (Ex. E). Since 
about January 9, 1934, payments had been made regularly (R. 41), a total 
of $92 having been paid during 1934 by Mrs. Hughes (R. 42). The first ot 
the monthly payments he promised to make was made as soon as he reached 
Philadelphia and recovered from his illness (R. 62). He returned from 
Walter Reed Hospital for duty in Philadelphia about the middle of April, 
1934 (R. 35). His expenses were large due to senral transfers, family 
illness, and increased living costs because of CCC work. He wrote the 
Citizens Loan Association on January 21, 1934, from Boise explaining his 
delinquency in making payments and promising that Mrs. Hughes would make 
payments in the future until the account was closed. (R. 35; Ex. B) He 
never received any of the conmunications fran Headquarters Fort Worden in 
December, 1933, and January, 1934, except one received about January 21. 
He was on a leave status and absent from Boise on hunting trips off and on 
for two or three weeks (R. 43). He finally lett for Philadelphia with his 
family February 4, 1934 (R. 35). 

Mrs. Hughes testified that accused was ill and under medical care 
while in Philadelphia, and upon orders frCX: his doctor (his brother in 
Philadelphia) mail for him was withheld by witness, and when accused :returned 
from Walter Reed April 13, 1934, such mail could not be round. It included 
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registered letters from the War Department which were never opened. {Ex.A) 

Staff Sergeant Backer ( Ex. B) testified that he typed for accused 
the letter mentioned by the latter to have been mailed the Citizens Loan 
Association on January 21, 1934, identified a copy of it. He did not see 
accused sign it and did not remember that it was mailed. (Ex. B) 

Dr. B. A. Hughes testified that he professionally attended accused, 
his brother, at Philadelphia, during the period February 18 to March 20, 
1934, until accused was sent to Walter Reed General Hospital. Accused 
was then not physically capable of taking care of his personal affairs. 
He suggested that accused's wife be given full authority to handle all his 
finances. Accused had bronchitis and rhinitis, his condition having been 
aggravated by his CCC duties in Idaho. ( Ex. C) 

Specification a. The evidence above summarized under Specification 1 
in part applies also to this specification. 

4. Conclusions. The evidence shows without contradiction that accused 
in his 5th Indorsement to the District Commander, dated November 3, 1933, 
with reference to a letter from Electrolux, Inc., Norfolk, Virginia, dated 
September 15, 1933, stated that the "account to the writer" of this letter 
had been paid in full, whereas in fact this was not true since there then 
remained due and unpaid to Electrolux, Inc., the sum or $55.50. The 
explanation offered by the defense in this connection, to the effect that 
the statement was intended to mean that the account was paid in full as 
to the 6Ill0unt then due, is not considered by the Board of Review to be 
based on a reasonable interpretation of the language used by accused under 
the circumstances. This is a clear and unequiyocal statement that the 
account referred to had been wholly paid and that no part of it remained 
due and unpaid, which, as shown by the record, was not true. As to this 
offense the Board or Review is or opinion that the eTidence shows beyond 
any reasonable doubt that accused submitted the statement knowing it to be 
false at the time and with the intent to deceive •. 

The failure to pay the debts alleged in the remaining two specifications 
is clearly established by the evidence. The period or time elapsing during 
which no payment was me.de on either of these obligations is belieyed, under 
the circumstances, to be or such duration as to characterize such failure 
and neglect as dishonorable. Notwithstanding repeated efforts by the 
creditors inTolved and official communications in respect thereto, aocueed 
continued to disregard these obligations for periods of about nineteen and 
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seven months, respectively. The Board of Review is of opinion that the 
failure of accused to attend properly to these matters for such an extended 
period of time, and under such circumstances, constitutes conduct unbecoming 
an officer and a gentleman as contemplated under the 95th Article of war. 

5. At the time of trial accused was 31 5/12 years ot e.ge. The 
statement of his serYice as contained in the Official .An:ny Register is e.s 
follows: 

"Pvt., corp., e.nd sgt. C.A.C. l Dec. 22 to 10 Nov. 25; pvt. 
30 Inf. 9 Feb. 26 to 9 Sept. 26; 2 lt. A.c. 13 June 26; 
accepted 10 Sept. 26; trfd. to C.A.C. 9 Kay 27; 1 lt. 17 
Apr. 32; Q.M.c. 1 Mar. 34.• 

6. The Boe.rd of Review is in receipt of a letter from accused dated 
Jul7 3, 1935, in which he raises various points in connection with his case 
which he requests be considered by the Board. After careful consideration 
of the points noted, the Board of Review is of opinion they are not well 
taken in that they e.re clearly insufficient in law and e.re statements of 
conclusions not supported by the evidence. There is nothing in the record 
to indicate that the substantial rights of accused were prejudiced. Accused 
requests that final action on this case, if unfavorable, be delayed until 
he can be pennitted to return to his permanent station to obtain additional 
eTidence not available e.t the time of trial. The nature end substance of 
such additional evidence is not stated, nor is e.n:r explanation offered as 
to why it was not previously available and presented. There appears to be 
no sutficient reason for delaying action upon the record. 

7. The court was legally constituted. No errors injuriously affect
ing the substantial rights of accused were committed at the trial. 'rhe 
record of trial is legally surticient to support the findings of guilty 
and the sentence and warrants eonfinna.tion thereof. A sentence of dis
missal is mandatory upon conviction of violation of the 95th Article of War. 

To The Judge Advocate General. 
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W.ili DEPARTMEN.l' 
In the ottioe ot The J"udge Advocate General 

lfashington, D. c. 

Board ot Review 
CM 20U57 

t,Ut, - 1935 

UNITXD STATES ) 7IRST DIVISION 
) 

Te ) Trial by G.C.M., convened at 
) J'ort Hamilton, New York, June 

Second Lieutenant HENRY ) 13, 1;35. Dismissal. 
A. Sl!:BAS'l'IAN (0-1;561), ) 
leth Intantr:r. ) 

OPINION ot the BOARD OF RKVUW 
HALL, TURNBULL and SMITH, L.M., J"u.dae .l.dvocates. 

1. The record ot trial 1n the case ot the otticer named above 
has been examined by the Board or Review; and the Board submits this, 
1ta opinion, to The J"udge Advocate General. 

2. .lccused was tried before a general court-martial convened 
at Fort Hamilton, New York, on .June 13, 1935, pursuant to competent 
orders ot the Commanding GeneralJ First Dil'ieion, on the tollowill8 
charge and speciticationas 

CBABGE: Violation or the 95th Article ot War. 

Specitice.tion 1: In that Second Lieutenant Henry J.. 
Sebastian, 16th Infantry, while a Cadet First Class, 
United States Corps ot Cadets, did, at the United 
States :W.litar:r Academy, West Point, New Yort, on 
or about September 20, 1933, with intent to deceive 
the authorities ot said academy, falsely certify in 
Yriting that he was not married, lihich certificate 
was known by the said Henry A. Sebastian to be false 
in that he well knew that on June 16, U31, he waa 
married to Harriet He.emen and that this marriage had 
not ~een dissolved. 
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Specification 2s In that Second Lieutenant Henry A. 
Sebastian, 15th Intentry, whUe a Cadet First Cle.as, 
United States Corp• ot Cadets, did, at the United 
States Military Aca,d~, West Point, New York, on or 
about Ma7 a, 19M, .with intent to decehe the 
authorities ot said acaden17, falsely certify 111 lll'iti:cg 
that he was not married, which certi:ticate wu kn.own 
b7 the said Henry A. Sebastian to be talae in that he 
well knew that on J'une 15, 1;31, he was married to 
Harriet Hagman and that this marriage had not been 
dissolved• 

.Uter submitting special pleas to the Juriediction, and in bar ot trial 
under the statute ot limitations, which pleas were properly overruled 
by the court, accused pleaded not gullty w both specifice:Uona and to 
the charge. He na found guilty as charged and aentenced to be d1sm1eae4 
the service. No previous convictions were considered. Clemency 1n 
various toms was reoamnended separately b7 seven ot the eight mElllbera 
ot the court. ~e reviewing authority approved the sente.ioe aa adjudged 
by the court and forwarded the record ot trial tor action under the "8th 
.lrtiole of War. 

3. Before arraigmnent the detenH mde a plea to the Juriacliotio11 
ot the court on the ground that accused being a COlllnissioned otticer 
could not be tried by general court-martial tor often.au OOllDitted while 
a cadet (R. a). IJhis plea was apparently baaed upon the gGeral rule 
aet torth in para.graph 10, pace a, Manual tor Courts-Martial, which 
provides aa tollon1 

"'?he general rule 11 that court-martial Jur1141ction 
over otticera, oadet1, aoldier1, and othera in the military 
service ot the United Stat91 ceases on discharge or other 
1eparat1on from such service, and that JuriadicUon u to an 
ottenae committed during a period ot 1ervice thus term1Date4 
1a not revived by a reentry into the military strnoe,• 

I 

'l'hil precise question n.s oona 1dere4 b7 ~• .7u.l\8• .AdTOode Qeneral in 
1907 and the tollewing o»inion rendereda 

ltOJ1 tha question as to whether a COllllliaa1one4 ottioer 
could be tried tor misconduct u a cadet, held, that thare 

-a-

http:often.au


(201) 

is ground tor the view that a prosecution may be instituted 
against an officer for an offense cOillllitted while a cadet, 
although no precedent exists in the military Hr'fioe for 
such prosecution. Cadets are not discharge4 upon graduation, 
but mar be promoted second lieutenants; there would, therefore, 
appear to be no hiatus in the military status ot a man be• 
tween the time he aervea as a oadet at the Military Acade117 
and the time when he serves under a camaiuion.. c. 22475, 
!er. 2, 1Q07. • Par. VIII I 2, Dig. Ops. J"J.G 1;12, P• M5. 

Other opinion• ot 'lhe Judge .Advocate General which an helptul an 
(HCt 1'3:5, Dig. Ops. J"J.G 1912-301 P• 7~) I 

•11>.e accuaed, an ottioer, entered a plea to the juri... 
diction ot the court. It appeared that the offense waa can
mitted while the accuaed was a contract surgeon serving with 
the !.my in South san J.ntonio, Tuu. He was •aer'fing with 
the .4.rm1u of the United Statea in the field'. 'lhe military 
court had juriadiction ot the accused for that reason, not 
becauae he had a contract with the Un.ih4 statea. Ria 
aervice as contract aurgeon was continuous up to the tim. 
he received his comniaaion. His change ot status frcm con
tract surgeon to officer in no way interfered with the juris
diction ot the military tribunal. J. contract surgeon ill 
amenable to mili tar;y law when aerving 1fi th the .A.rmy in the 
field or in a foreign land. (Dig. Op. J".J..G. 1Ql2, p. i7.) 
c. M. 1°"67'7 (1;11); c. M. 11;~2 (1;1e). 

An enlisted man who accepts a c0llll11aaion doea not lose 
his militar;y atatua; 1t 1• merelJ' a change from one kind of 
military status to another, end jurisdiction tor an offense 
ooumitted while an enlisted men does not terminate upon the 
acceptance ot a cOlllllission. Held, '?hat in thia case accused 
1a answerable for his acta as an enlisted :man. c.M. 121586 (lgle) • 

An officer in the United states Guards wu charged with 
certain otfensea under militar;y law; before trial, he waa ap
pointed an officer 1n the Ini'e.ntr;y, United States Jrm:f• Held, 
'l'hat he is still subject to be tried tor the old ottenaea. 
(Winthrop, Mil. Law and Precedents, reprint, page 93; par. 5, 
G.O. No. 73, 1'.D. 1918; Dig. Op. ~.A.G. 1912, P• 515.) 2f50t4, 
Oct. 25, 1918. 
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Upon the trial of an officer the defense entered a 
plea in bar upon the grounds that accused had been promoted 
t'rom second to first lieutenant since the com:nisaion of hie 
ottensea, and that 1ib.1a promotion operated as e. constructiTe 
pardon. A. large number of promotions were being made at the 
time and the cheJJoe in accused's grade waa 'a routine ma:Uer 
in the ottice of ~e Adjutant General', which ottice YU not 
informed ot the pending charges and trial. Held, ~at be
cause of the circumatancea under which the promotion was made 
the plea was properly overruled. c.M. 145848 (1g21,). 

Accused an otticer, was charged with ottensea (not 
under A.W. g4}, conmitted prior to the time at which he had 
been discharged as an emergenc7 officer tor the pur.po ae ot 
accepting a conmiesion in the Regular Army. He entered a 
plea in bar on the ground that his discharge released him from 
amenability to trial tor offenses conm1 tted prior thereto. 
Under the circUlll8tances under which this discharge 11'9.8 exe
cuted, it can not be said that accused'• military status 
terminated, and it tollows that the rule that a person once 
discharged can not be tried by courts-martial tor ottenaea 
committed prior to his discharge, except tor violations ot 
A. w. g4, does not apply. The plea wu properly denied. 
C.U. 145719 (1921.}; C.M. 149318 (lg2J.); 250.4M, NoTe 2, lQ20;
o.M. 149g37 (1921.)." 

~is question was also considered in a habeas col'l)us proceeding betore 
the United States Dhtriot Court, Southern District New York, 1n !!, parte 
.Tol:Y·. 290 Fed. Rep. 858. SO much ot this oaae as h relevant 1e as 
tollon: 

"Brietl7 stated, the essential tacts are as tollowai 
Relator was an emergency lieutenant colonel prior to 
September 23, 1920. He was charged with having committed 
various often.sea between February, 1920, and July, 1920. 
On September 23, 1;20, he n.s honorably discharged. In hill 
petition, relator alleges that •on September 24., 1920', he 
was 'duly commissioned aa major in the regular eatablish• 
ment ot the United States army•. In his traverse, howeTer, 
be tixea the date ot his conmiasion as major as Feb:ruary' ~. 
l92l. 
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The answer alleges that the discharge as lie\ltenant 
colonel 1te.a ettective at midnight at the end or September 
23, 1920, and that relator 1 Ya8 pursuant to aaid discharge, 
commissioned a major in said regular arm;, effective at 
midnight at the beginning ot the 24th day ot September, 
1920.' He was subsequently- (beginning November 11, 1921) 
tried by court-martial and convict.a. 

It 1a contended by respondent that relator was never 
out or the military service. The traverse thus raises an 
issue ot tact, which, however, becanes 1.nmaterial 1t the 
court-martial had Jurisdiction notwithstanding the alleged 
hiatus. 

Whether the relator was badly advised, whether or not 
error was canmi thd 1n the remarka ot the trial judge 
advocate, or whether or not testimony ns improperly ad-
mithd are all matters 1'1th which this coun has no lega.l 
concern. Respondent, while not conceding the tacts, aaaumes 
tor the :purposes ot the arguments 

• (1) 'lb.at relator was a civilian trom September 24, 1920, 
to February 5, 1921. 

(2) That the a.my boards charged w1 th recamnend1Ilg of
ficers tor comm1aaions in the regular 8l'Sll1' made a determination 
in favor ot relator's innocence ot the ottenses ot which he 
was subsequently convicted. 

(3) 'lb.at the court-martial coI1111ented on relator's 
absence tram the witneas stand.*•* 

(4) That relator's plea to the Jurisdiction ot the 
court-martial convened to try him tor offenses under J..lf. 915 
waa at first sustained by that court, and that thereafier, 
some ot the teat im.ony relevant to the charge baaed on A.1f. 
94 having meantime been taken, the c011rt-marUal, prior to 
the aubmisaion ot its proceedings to the convening ottioer, 
recalled i ta former ruling, and overruled relator's plea to 
its Jiµ-isdiction of the charge baaed on A.W. 9~.• 

In respect or article 9151 I do not eptertain any doubt 
aa to the right to try relator, Thg question, under that 
c,ection, is solel;r as to the polJ9r or Congress to regulate 
the acbniniatration or the military establishment. Surely. 
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tor its own protection, there must be :power to clhmhs 
trom the mUi tarz service an otticer or cadet wheneve; 
•conduct unbecoming an officer or genileman• is discovered, 
no matter when 1t happened. 

Suppoae it was diacoTered that an otticer, betore he 
entered the aervice, had commithd a murder or was guilty 
ot treason, can it be said that the Congreas, in the 
interest ot erteotive a4ministration and regulation ot the 
m111tary toroee, has ·not po wtl" to authorize a military 
tribunal. to try such person, nth the ultimate result ot 
dismissal upon conviction? Picture the spectacle ot a 
taithleaa and treasonable orticer eerving sicle by side 
1rith loyal man in cmbat w1 th the enemy, becauae there 
was no power to dianias auch a man tor previous disloyalty, 
discovered only after his entey into the aervioeJ The 
same Tiew applies to lesaer ortenses, and I think 111 eo 
obvious that extended discussion ot this point 1a wmece11ar7. 

Ill Tiew ot the foregoing conclusions, U h likewise 
:not necessarr to discuss sane other point, presented in the 
very helptul brieta ot counsel, 

.An order dismissing the writ may be eubm1tte4 on notice 
at noon on September?, 1922.• (Underaoori~ IUPP11e4) 

The above mentioned opinions ot The Juda• .Advocate General holding 
that an otticer may be tried tor an ottense ocmmitted by him durine 
hia tormer etatus aa an emergency ottioer, contract aurgeon, orticer 
ot the United States Guards, and enlisted man, are all bued upon the 
tact that in ee.ch cue the eenice ot the otticer concerned had been 
continuous and that he had :not bee diecharged. 

The opinion ot the cairt in the J'ol7 case, supra, that an ottioer 
aay be tried tor an. ortenae in Tiolation ot the 9:Sth ~icle ot 'far 
committed betore the COJJ111encement ot his status as an otticw, 1a 
baeed upon a ditterent premise but it directl7 supports the Jur11• 
diction ot the court in the inatant case. 

Accused we.a admitted as a cadet at the United Statea W.11taey 
.4.cademy on J'ul7 1, 1929, and commiseioned a aecond lieutenant ot 
Intantry in the United States J.:m)' on June 12, 193', which atatua he 
occupied at the time ot the trial (ks. C, D and E), Ill thie connection 
1t 1a to be noted that tive years elapsed between the time accwsed 
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entered as a cadet and the date or his conmission as an ofticer, 
which is one year more than the prescribed course at the Military 
Academy. No evidence was introduced at the trial in explanation ot tb.i• 
tact except the entry in the otticial Army Register, 1anuary 1, 193~ 
(Ex. :S), Yhich shoYS accused was a cadet continuously tran 1uly l, 1929, 
to J\me 12, 1934. However, the following letter copied trom the recorda 
ot The Adjutant General's oftice explains this matters 

•AG 001, Sebastian, Henry Agnew 
(l•S-32)0tt-cha-445. 1annary a, 1932. 

SUbject: Turnback or Cadet Henry .Agne• Sebastian. 
Through: '!be Superintendent, 

u. s. Military Academy, 
West Point, N. Y. 

Cadet Henry Agnew Sebastian, 2d Class, u.s. 
M111tary Academy. 

Cadet Henry .Agnew Sebastian, 2d Cl.ass, United States 
Military Academy, upon recommendation or the Academic Boa.rd, 
is turned back to Join the next lower class (Class ot 1933), 
and granted leave of absence until August 27, 1932. 

By order or the Secretary ot War: 
C.H. Bridges 

Major General, 
The .ld.Jutan t General.• 

Lieutenant G. Ordway, Jr., Inrantry, an officer on duty with the 
Tactical Department at the AcadEmcy", teatitied that he was familiar Yith 
the procedure at the Military AcadeIIJY' on graduation day and •as present 
at the graduation or accused; that at the close ot the cera:nonies incident 
to graduation the cadets are presented Tith diplomas and commissions and 
are sworn in as officers or the Amy; thd cadets do not receiTe a dis• 
charge and there is no interval between the status or cadet and can
missioned otticer (R. 41•42). No attempt •as made by the detenae to 
controTert this eTidence, and therefore it may be considered aa con
clusiTe on this point. 

~cused entered the military service in 1929 and his service haa 
been continuous to the present time. Cadets as Yell as ofticers are 
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aubject to the jurisdiction ot military courts (J.. w. 2). His transition 
tram cadet to a camniasioned otf'icer was a change o~ status within the 
aili tary aemce. He did not receive a discharge as a cadet and there 
was no 1nte~rupt1on 1n his aerTice. 

From the toregoin8, the Board ot Review ia or opinion that the 
court bad Jurisdiction to try accused tor the ottenaea committed by him 
as a cadet at the Military Academy-. 

, • .A.tter the plea to the Jurisdiction ot the court had been disposed 
ot, the defense made a plea in bar ot trial under the 39th Article ot 
War, on the ground the specifications alleged accused was married in 
:June, li31, and that it an offense had been caamitted it had been 
comnitted when accused suhnitted a similar certificate upon his return 
rran turlough 1n l93l, that the oftenaea alleged as CaJlll1 tted in 
September, 1933, and 1B7, 1934, were continuing ottenaea, and that the 
statute ot limitations eomnenced to run with the signing ot the first 
certificate in September ot 1931 (R. le). 

Thill plea is untenable and does not warrant consideration. The 
signing of each certificate alleged in the specifications constituted a 
distinct and separate ottense, requiring affirmative action on the part 
or accused, both of which occurred within the statutory period or two 
7ears. The Board ot Review is accordingly ot opinion that the plea in 
bar ot trial was properly overruled by the court. 

5. The summary ot the evidence included in the excellent review 
ot the statt judge advocate is clear and accurate and is adopted by 
the Board ot Review. It 1• as tallows: 

~e defense, al though objecting to certain evidence ottered by 
the prosecution, made no serious contest as to the tacts ot the case. 
They stipulated that on J'une 16, 1931, accused, under the assumed name 
ot Henry Donald Mesa, end IIarriet Bsgian, under the assumed name ot 
'l'anya Perander, procured a license to marry at the Marriage License 
Bureau, Brooklyn, New York, end thereafter did present them.sel vee betore 
'l'homaa ·,. J.ilher, Deputy City Clerk, and went through a marriage ceremony 
pertormed by him, e..nd that "no legal action has ever been taken to annul 
said marriage ceremony•. The theory ot the detense was that accused 
did not believe he was legall7 married, end that therefore he did not 
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sign the alleged oerUticatee llrith intent to decein the authorJ.tiea 
ot se.14 aoadmD.7•. 

In view ot the foregoing, the evidence introduced b7 the pl"Oeecut1011 
need be but 'brietl7 referred to. !he tollow1D8 document. were 1ntro-
4uoeda 

.&• Th• aUpul.atloa referred to above (~. .&.) • 

l.• .&n ua:nplified copy ot an J.tt14a.Ti t tor Lioeue to :lfan7, 
' applied tor, eubacribed and norn to b7 Henry Donald 

Moes, groom, end TaD.71- Perander, brlda; Marriqe Lio.nae 
iaaued. to the aaxu putlea, and Ml.rriqe Certificate llhow-
1~ that tbeH no per.on• were aarrlecl 011 .11me 11, 19U, 
b7 Thcma• r. Maher, J)eputy City Cl.«rk (-.;. B) • 

.2.• ktrad hom Pa&• ff ot the Ottitial bgiatei- ot the 
~ieera ant Ce.4ete, t1nited Sta.tea Jlilita?T J.ea4aq, l9ZO, 
ahow1.Jig Benr7 .Agney Se'lluUa.u. u a eatet appo1.ute4 tNII 
the J'ourth THU Dbtrid al14 daUtecl lul.7 lf lOzt (b. O) • 

.i• Sillilar extract traa Pa&• '8 et the 19Sl Ottieial Rq1.ter 
(Bi:. l)) • 

.t• lktract tl"Om Pa&• aus ot iille ottiei&l. JZfa7 Baciater, 
.T&J1US.r1' l, 193:S, read1~ 1n paria 

"Sebutiu, Henry- J.. , , • • Ce.let K.J.. 
l J'ul7 29; 2 lt. of Int, 11 lwle M,• (k. JI). 

z.. :lnract trom page 19 ot the Regulation. tor the l7A1ted 
Statea Jlilitar,' .6.eacltlQJ', ltM, ree.diags

•eo. llo ea4et to be aa.rriecl,• • 
married peraoll ahall be a4mitt-4 u a eabtJ 
an~ it uy oaut aell N aarrie4 before 
gra4uaUoa, noh arrlaie·ahall be oona14ere4 
aa eqUiftleat to a rea1pat1on an4 he ahall 
be :req,u1re4 w lMTe the 1.JlstUuUoa.• (EE. J'). 

A• Same t:rca pace 2' ot 1ihe 19~ Begul.ationa, read1D8 
aimilarl7 (lb:, G). 
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A• Orders No. 12, Headquarters United States Corps ot 
·Cadets, West Point, New York, May l3, 1930, requiriD.g 
a·cadet, on returning tran leave ot absence or furlough, 
to sign a certiticate that he 1• not married (Ex. H) • 

.1.• J. certificate, 4aied 'IHt Point, New York, September 20, 
1933, readings 

•I certify that I am an unmarried person. 
(Signed) ·mmRY J. SEBASTUN, 

Cadet Sgt., lri ClaH. • (Ix. I). 

E.• J. •1m1lar oertiticate, dated May a, 1934 (k. x) • 

.!• .An ertract tran the caDE SERVICE .BmOHD ot Henry .Agnn 
· SebaaUan bearing the signature ot "HENRY J.. SEBAS.rli.N" 
and showing that he was sworn in .Tul7 l, 1929 (Ix. L). 

!!• J.thletic records ot Henry-"• Sebastian, each aigned with 
that J18Ille (Exe. M, O, l'). 

A• Letter, dated .Tul;r 20, UM, to Second Lieutenant He1117 
J.. Sebastian, trom .r• .r. O'Hare, Major, lfth Intantry (Ex. R) • 

.2.• Two letter•, dated Jul:, 24 and September &, 193', in :repl:, 
to the aboTe, addressed to Major .r• .r. O'Hare, and signed 
*B.SNRY J.. SEBASTIAN, 2nd Lieut., 16th Inrantry• (E:a. S and T). 

I.• l'howetde ot eignaturH "HENRY A. SEBASTIAN" used by the 
ri tneH Osborn (R. 54-62) in his testimony (Ex. l1). 

£, Statement ot Lieutenant Henry J.. Sebastian, 16th Infantry, 
w Oolonel .A.. s. 1'1lliame, 16th Intantry, in the presence 
ot lfaJor w. G. Weanr, 16th Intantr;y, reading as tollow•& 

•J.t the end ot my second :,ear at We•t 
Point, I waa go1ng on leave w Teas. I ha.4 
known the girl before and we sot to talking 
about getting married., in a 1pukea17. That 
NM night her Bister and 'bl'other-in•la,r 
helped us plan it tor the ne:J:t daJ', The nut 
c!a7 we went through a marriage ceremo:117, 
tallit:,ing ages, addre11ea and occupd1ona~ 
11,r as• wa.1 actuall7 20 7eara and I gan ihe 
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age of 21.. She ns 23 or 24 7eara old d 
that time. '.!here was an agreement that I 
would not assume the responsibilities of 
marriage and her family understood thil. 
We agreed ~at we would re-marry under cor
rect names upon my graduation, which wa• 
done last .Tune. Arter the first marriag•, 
we l1Ted together as man and wit• tor two 
or three nighta. lhen I returned to the 
.lcademy, I certified that I was UDmal'riet.. 

I did not think I was married and 
thought I could sign the certificate. My' 
legal knowledge wu 11lliw.• (lb:. V). 

E.• Copy of marriage ritual referred to 1n the testimony (R. 71-80) 
ot the 1ritneH .Taoob Haller•tein (Ex. 'I)• 

The follonng witnesses were called by the proaecution and t ..Ufied 
substantially aa followa: · 

Colonel .Albert s. 11'1ll1ama, Cclmnandillg ottioer, 16th Infantry-, Fort 
Jay, New York, testified that he has known accuHd since September, 1934, 
and that accuaed had served aa a company otticer in hia regiment during 
that time. About .Al>ril l, 1935, w1 tneas directed Major 'leanr to in
vestigate a matter concerning accused (R. 62-64) and thereafter M!Jor 
Weaver came to w1 tneea and nid that accuaed wished to see him. .lccused 
did cane to see him and Major Weaver wu present during the entire 1nter
Tiew (R. 66). 1'1 tneaa warned accused that he need make no statement 
whdsoever unleaa he desired to do so and that any statement he did make 
might be uaed against him. .A.ccused replied that he understood and that 
he wanted to make a statement, a.ni he then me:de a statement which wu 
related by witness aubatantial.17 as contained in Exhibit T (R. M-55). 

Major William. G. Weaver, 16th Infantry, eorroberated the foregoing 
testimony or Colonel 'l'illiams, stated that he ns present at the inter
Tiew between Colonel Williama and the accused, and identified :Exhibit V 
as being in substance what accu.ed stated to Colonel Williams. He under
stood accused to say that he did not believe he was legally married., 
that it na more the form or a prenuptial acreement that would be 
satisfactory- to both fem.111es concerned and that, upon hie graduation, 
a lesal :marriage was to take place. (R. e6•7l) 

-11-
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Captain James L. Cerza, 16th Inrantry, testified that he made the 
tonnal investigation ot the charges against the accused. He showed 
accused all or the evidence that was taken in the intonnal inveatigation 
by Mljor Weaver and accused atated •that was the substance or it• and 
that he did not care to cross-examine any or the wi tneasea. He showed 
Ex:hibi t V to accused, who stated that •so tar as he knew, that was what 
he said, in substsnee• and that he had been 1.ntom.ed ot hia rights b;y 
Colonel Williemae (B. 72-75) 

!rhjor .Toseph .r. O'Hare, 16th Infantry, testified that, as con:manding 
otticer ot the regiment, he signed and sent to accused a letter ot which 
~ibit Risa copy, and in reply received the letters marked Rxhibits 
S and T, 81gned "HENRY A. S.EBJSTIAN" (R. 45-47) • 

J'iret Lieutenant o. Ordway, Jr., Infantry, West Point, New York, 
testitied that he knew accused tor about nine months while he was a 
cadet at the Jiilitary Academy and witneaa was the tactical officer 1n 
eaimand of accused'• company. 'litneas identitied the otticial Registers 
of the Officers and cadets, United States Military AcadEll!Y, tor 1930 
and 1931, and the J.rmy Register tor 1936, and read therefrom the extracts 
which appear u Exhibita c, D and K. He also identified the Regulation• 
tor the United States Military Academy-, 1924 and 1g31, and Orders No. 12, 
Headquarters United States Corps ot Cadets, Ma7 13, 1930, and read there
tran the extracts which appear as E:mibita 'Z, G and H (R. 23-31). Be 
also identified ~e CADET SERVICE RECORD, an extract trom which was 
introduced as lb:hibi t L, and stated th.at he personally obtained it from 
the tiles in the Ratiilg and Disciplinary Division or Cadet Headquarters; 
and the three athletic records of Henry £.. Sebastian introduced as 
lb:hibits LI, 0 and P, which he obtained fran the 88Ine place; the two 
certificates introduced as Exhibits I and X: he peraonal.17 obtained trom 
Lieutenant Colonel Hughes, the J.djutant ot the Military Academy, and 
:marked them at the time with his initial•, by which he identified them 
in court. He was ordered to get all these record• by captain R. s. 
l'illiemaon, the Assistant to the Comnandant, who ia their cuatodiu, 
(R. 33-41) Witneaa stated that he 1a tamiliar with the procedure at 
the W.11 tary J.cademy on graduation 48.7 and was present at the graduation 
ot the accused. .&.t the close or the graduation ceremonies, the cadet, 
are preaented with their diplomas and comniasiona and are sworn 1n. 
They do not receive a discharge and there ii no interval between the 
etatua of cadet and camnissioned officer. (R. 41-42) 'l'he certiticatee 
concerniDg marriage are executed and turned in to the cadet first 
aergeant and then sent to headquarters tor tile. They are not signed 
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1n the presence ot an otticer. (R. 43-44) The certificates (En. I and 
K) were signed pursuant to Orders No. 12 (Ex. H) and would not han 
been made out but tor that order (R. 47-48). 

· .Tacob Balleratein testified that he had been ·a clerk 1n the 
Marriage License Bllreau, Brooklyn, New York, aince l~os. Hia dutiea 
pertain to the issuing of marriage licenaea, getting attidaT1 ta or 
applications ready, writing the licenaea, and alao -helping in the 
Marriage Chapel tor civil ceremonies•. He has known Mr. Thomas F. Mahe 
since 1008 and has seen him pertom thousands ot marriage ceremonies. 
Mr. Us.her always used the ritual, a copy of which is introduced u 
EDlibit w. Witness examined ~ibit B, identified the signatures ot the 
otticials signed thereto, and stated that the papers were in proper fo:m. 
(R. 7&-79) 

Albert D. Osborn, a civilian. whose bua1nea1 office is at 233 
Broadway, New York City, testified as an expert on handwriting. Re 
stated that he had studied the subject tor about twenty years and tor the 
last fifteen years has devoted all his time to this subject. He has 
appeared tor several of the largest insurance companies and trust 
companies in New York City and testified in the Rothstein murder case 
in Nn York City, the Wendell will case, and tor the State in the recent 
Hauptmann trial at Flemington, New .Tersey, Mr. Claborn is acknowledged 
to be one of the foremost authorities 1n the United Statea on handwriting. 
Bis competency was conceded by the def'enae (R. M-56) • He stated that 
he had e.xamined various exhibits in the case and, in his opinion, the 
person who wrote the signature and handwriting on ~ibita L, M, o, P 
and T also wrote the signatures on khibiti I, X: and B, '11 tneaa used 
ltthibit U 1n giving his testimony and turnished copiea ot it to the 
members ot the court tor uae by them as he pointed out the reasons f'or 
his conclusions. (R. 57-62) 

Captain .Arthur c. Puma, 16th Infantry, testified that he waa Ad
jutant of' the 16th Infantry and had known accused since September, 1934, 
Be 1a familiar with the signature and handwriting of' accusei, which he 
has aeen on letters, guard reports, ration returns, and pay vouchers, 
allot which papers pass over hia desk. In his opinion, the signatures 
on ltthib1ts I and K are in the handwriting ot the accused, (R. 4:g..54) 

1'h• trial judge advocate requested the coun to take judicial 
notice ot the Domestic Rel.a tiona Law ot New York, partieularly that part 
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which provides that an action to annul a. wid or 'TI>idable marriage m&7 
be brought only- as provided in the Code ot Civil Procedure and that 
a marriage voidable under thia aection ill valid tor all purposes until 
Judicially decreed void. 

'!'he eTidence tor the defense 1a aubatantially- as follows: 

As ~ibit 1, the detense introduced an original 4ocument written 
in Slredieh, which was referred to 1n 1ihe stipulation introduced b7 the 
prosecution as lb:hibit J., which was signed and norn to before a notary
by Harriet Ha.gm.an and Henry A. Sebastian on J"une l&, 1;31, and a trans
lation thereof reading as tollowa: 

"For personal reasons Harriette Hagman 8Dd Hency 
Agnew Sebastian have Joined in matrimon7 this day June 
l&th 1931, under the name of Tanya Perander and Henr1 
Donald Mose. Two 7ears from above date shall thi• two 
people remarr7 under their own names. 

Which all herewith is testified under oath 
name: Harriette Bagm•D 
neme: Henry Sebutian 

Beatrice Scribe~ 
Pioland r. Soribe:ll' 

Ci tJ & State ot New York 
County ot Kinga . 

sworn to before me thh l&th day- ot J\me 1931 
C. B. Gwatbm.$7 
Notar;y Public,• 

Mr. Clarence P. Seba.atian, cotwn. bu79:ll'• redding at Sherman, 
Gr9.71on CountJ, Texas, testified by deposition that he is the father ot 
accused, who Tis1tec1 him at his home in Sherman, Texae, in Jul.7, 1Q3l • 
.U that time accused told him that he had gone 'through some kind ot a 
ceranonr the previous mon.th with liarriet He.eme,n ill which both used 
asaumed names and false ages and addresses. J.ccused stated that he 414 
not believe he wu married, and asked 'Ii tneaa' advice in the matter, 
1'1tneas told him that 11noe he was a minor and had used an &Hum.eel name 
and a t.lle a&•, he 414 :not consider that he waa legall7 married; it 
wu onl.7 a talae marriage Qd a mocker7, He also told accused that he. 
oould return to 1i11e W.litary .A.cadem;y with a olear conscience. .A.ccuaed 
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aleo told 1r1tn.eaa at the same time that ther 4eaire4 to " legall7 
el properly married after hia graduation and had •igned a written 
agreement 1n SWediah that they would be legally man1e4. atte:r hia 
gracblation, and witneea told him that 1h18 would be :aeoeseary it he 
4ea1N4 KiH Hagman to be hla legal wit• (Bx. 1). 

Kr. BenjaaiJL B. liewcomb, &9 Pierrepont street, Brooklyn, New York, 
a patent attorney and eD8illee:r, testified that he haa mown. aecuaed tor 
about :t'iTe years and that during the atllllle:r ot 1931 aocuaed Tiaited 
him 1n Brooklyn tor a eou14erable tillle. Lieutenant Baakell, no n.a 
a olusmte ot the acouaecl, visited him at the aame tim.;. During that 
T1a1t accused aaked witneaa a hypothetical question aa to the legal1t7 
of a marriage ceraDOny 1D which the parties had given :talae D8lllH, 

talae agea, talH occupaUona an4 the groom n.. a min.or. J.t the tiu 
witneaa 414 not know that the question concerned th• a.ccuaecl but told 
him that he belhTe4 auch a •rriage would be TOidable and that he 
would heaUate to han chilclren under ey auch narriage contraot. (R. M•S9) 
By T014able, •1tue•• aeant that the marriage wOlll.4 be good until set 
aaide but he did not e:z::plalll that to aocuaed. Be does not think that 
accused would mow th• 41ttereno• be'1reen a w1dable an4 Toid contract. 
(R. 91-92) 

J'1rat Lieutenant Willard J.. Haskell, JJ.r Oorpa, ll1 tohel l'iel4, Be,r 
Yon:, teat1t1ed that he grad"l&ted trail w..t Point in 1931 and tan ao
euaed, 11ho n• hia ro<mnab tor aome ttma, ciuue intimatel7. Witnen 
apct pan ot the mon~ ot J.uguat 1rith acou.ae4 at the apartmant ot Mr. 
11ewocab in BrooklJ'Jl• I>uring 1hat 'time aocuaed 1nto:me4 wiineH that he 
W Jwtormed a eeremo3i7 nth Harriet Bagnuan (R. tMS), and that 1Daan11oh 
u he wu under age and 414 not baT• llia parata• oonnat they ha4 dra11D. 
11P u acz"IIIUDt that the7 wow.cl be legall.7 married. atte:r hia graduation 
trcn the KS.li t:ary Ao&daQ'• .A.oftaed atdecl that he 414 not think he •• 
legall.7 aarrie4. Be 414 not uk the a4T1.. ot 1ribeN a'bou.t tt. (R. 96-9'1) 

ltra. J'J.orence Sebastian, the mo'ller ot accue4, who _. aiclc 1n the 
!'oat Boepital at J'ort Ze;r, Nn York, watit1e4 'b7 4epos1Uoa. She atated 
that before accuaed ca• hGma to Taaa o:a furlough 1n 1931 he had M11tionel 
Barriet li&BJpan Hnral Uau 1n letters. She waa an a:rtiat'• model. C&e 
eTening, while drirtn& aleng ill the car, 1he7 paaaed her piotuN on an 
adTit:rtiaing 'bill\oari. and acouaed atopped tll• car and H.14.L IIJ&,thu, 
there 1a the girl I shall marrr some 4&7". She tirat met .uarr11t Begmen 
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at a tootball geme at West Point, New York, in October, 1933, and at 
that time understood she was accused's tianoee. Witnesa attended the 
graduation or accused at West Point in J"une, 19M, and Harriet Hepen 
also attended as his gu.eat. :Miaa Hae;men said Hveral times during J\me 
week, 1934, that she and accused were going to get married, and aooused 
aa1d, "Mother, Harriet and I are S\WPO•ed.to be alread7married but 
naither ot us teel it was reall7 a legal :marriage, so we are going to 
get legally married toda7•. 1l1ea Ba91&n n.a presed when he aaicl '\hh 
and agreed w1 th him. .Atter graduation they drove to Newburgh, wheN 
Harriet and th• accused were married at the Cal'Yl..ry Presbfterian Church 
on the atternoon ot J\me 12, 19M. Wiinea1 was present at the marriage 
and the aigniD& of the Marriage Certificate dtached to her clepoai'Uoa 
(k. 3). 

J.ccuaed clid not testity or make any statement to the court, 

e. The eTidence presenta three queationa tor consideration, (a) 
was accused in tact legally married on the dates on which he aipe4 
th• oertificatH, (b) clid h• mow that he n.a legall7 married when he 
signed the oertiticate1 1 and (c1 414 he intend to deceive the authoritiea 
at the J4111tary J.cad8Zllf 'When he signed the certiticatee, 

(a) The tirat question h eaail7 diepoaed of. 1h• principle that 
the lan of the place 'Where a marriage takes place determine i ta Taliditr 
1a too well settled to require citations of authorit7. It was proved 
that accused, under the name ot Renrr Donald Mou, actual age 20 year, 
and e month•, and Harriet He&1Dan, under the name of Tanya Perander, as• 
on certificate ot marriage, 23 1ears, were married in Brookl)'U, Nn Yolic, 
on 3\me le, 1931, atter having obtained the marriage license re~ired 
b7 the laws of the State ot New York. Certain other data on the marriflge 
license and certificate 11 telH, both With reference to accused and the 
said Harriet Bagman. · However, neither party to the marriage_ was deceived 
a• to the true facta as eTidenced bJ the aubaequent agreement entered aw 
b7 them in SWedilh, which 1n part r•da, in Engl11h, as tolloaa 

'Tor person.al reasons, Barriet Hagman and Heney .qnew 
Sebastian have joined in matrimonJ this 41.l", June l&• 1931, 
under the name of "l'anya Perander and Benrr Donald Ji>u .... • 

'lhe Dcmestic :Relation• Law ot New York (Book 1,, Moiinner'• Couoli• 
dated Law1 of New York, and 193" SUpplemmt) proT1d11 a, tol.low11 
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•e. Void Marriages.- A marriage 1a absolutely void, 
if contra.oted by a person whose husband or wife by a for
ma~ marriage is living unless either: 

1. SUch fonner marriage has been annulled 
or has been dissolved for a cause other than 
ihe adultery of such person; * * •. 

2. SUch former husband or wife has been 
finally sentenced to imprisomnent for life; 

3. such former marriage has been disaolved 
pursuant to section seven a of this chapter.• 

In regard to this class of marriages the courts of New York tave 
held: 

"Where a marriage is void, although the legislature 
has authorized the court in the interest of the public 
to enter a !01,nal decree declaring it to be such, it is 

•void from its inception without any decree of the court, 
and for all purposes.• See citations listed in note 
following sec. e, Book 14, McKinney's Consolidated Laws 
of New York. 

The Domestic Belationa Le.w ot New York also provides: 

ar,. Voidable Marriages:- A marriage is void tran 
the time its nullity is declared by a court of competent 
jurisdiction it either party thereto: 

1. Is under the age of legal consent, which 
is eighteen years, provided that such nonage shall 
not of itself constitute an absolute right to the 
annulment or such marriage, but such annulment 
shall be in the discretion of the court which shall 
take into consideration all the facts and circum• 
stances surrounding such marriage; 

2. Ia incapable ct consenting to a marriage 
tor want of understanding; 

3. Ia incapable Qf entering into the marriage 
state fran physioal cause; 

4. Consents to such marriage by reason of 
force, duress or traud; 

~. Ras been incurably insane for a period ot 
five years or more;***.• 
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In regard to this clua ot marriages the courts ot New Yorlc have 
held: 

•It is well established that a marriage Toidable 
under this section is valid tor all purpose• untU 
judieiall:, decreed void,• Se• citation listed in :no~ 
following aec. 'I, I!Ook 14,, MeK:lnne:r'• Consolidated 
Lan ot New York. 

n 119 clear tram the above ei ted lan that the marriage ot acouae4 
wu not void, ~ initio. 

(b) The next question tor consideration 1• whether or :not aceuaed 
knew· or believed himselt to be married d the time he aigned the 
certiticatee alleged in Sp&citieationa land 8. At the time accwsed wa• 
first married to Harriet &€,nen he waa 20 7eara and 8 months old, Re -
and his bride went to the ottice ot the Cit7 Clerk 1n the Borough ot 
Brookl)'Jl, executed the attidavita required by law and obtained a marriage 
license, appeared betore 14r. 'lbomas r. Maher, Deput:, Cit7 Cleric, and 
were joined in hol7 wedlock b7 a ceremony which included the tollowiDg 
aigniticent wordal 

"Do either of you know ot any reason n.y you both 
should not be legally joined in :m.arriege'P • • •. 

Do J'OU • take thia wan.an u Y"Our 
lawtul wedded wife** *i 

For u you both haTe consented in 'Wedlock and 
he.Te acknowledged it betore this company, I do, by 
Tirtue of the authority vested in me by the laws of the 
State ot New York, now pronounce you huaband and wife• 
.And Jll8Y' God bleaa your union,• 

elubaequent w, bUt on 1he se:me 4&7, accused and hia bride uecuted 1n 
SWedish a supplementary agreement before witneaaea and under oath, lb.ich 
rea4a 1n :lllgliah as tollon 1 

WJ'or personal Nasons Ha?Tiette Bae,nan and BeDl"J' 
jgnew Sebastian have Joined 1n matr1mo;x this daT, 
J'wle le, 1931, under the name ot Tanya Perander an4 
Henry Donald MoN, '1'wo years traa above date shall 
thi• two people remarrT under their own n.emea,• 
(11n4eracoring supplied 
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'l'hereatter, for several days accused and his bride lived together as 
man and wite. Under these tacts it 1a incredible that any reasonable 
persan could have regarded himself u other than married. 

'l'he whole defense reata upon the proposition that accused believed 
he was not married because he end his bride used ass'tBed nemes in 
obtaining the marriage licenBe and at the ceremony. 'Ihe actiona ot 
accused subsequent to his marriage are inconsistent lrith any such belief 
on hie part. The tact that he asked his father directly-, and Mr. Mewcomb, 
the patent attorney, indirectly-, concerning the legal status ot his 
marriage, clearly- ehon accused had a strong sU11picion, it nothing more, 
that his marriage was in tact a valid one. It he had honestly believed 
the marriage was invalid, why did he not present tile question to "the 
authorities at West Point or to eomeone else canpetent to give him. advice. 
The enswer to that question is he did not want the authorities at West 
Point to know anything about the marriage and he did not want advice 
which would confirm the tact he already knew, to wit, that he was married. 

(c) The next question pertains to the intent harbored by accused 
when he signed the certificates. Every act ot accused in connection with 
this marriage is consietent nth only one hypothesis end that is his 
intent to deceive the authorities at the Military Academy with these 
certiticates. Accused knew that marriage ,ras forbidden and that he would 
be required to sulmit certiticates at T&rious times while a cadet showing 
he was an umnarried person. He therefore used an assumed name in obtaining 
the marriage license, presumably so that newspaper publicity would be 
avoided. It in doubt as to the validity ot his marriage he was oare:rul 
to avoid presenting the question to the authorities at the Academy. 

J'ran the foregoing the Board of Review is of opinion that the 
evidence is legally sufficient to support the findings of guilty of 
Spec1f'1catiou l and 2 of the Charge. 

"le '1.'he tom for speciti.cations alleging false official statement• 
eet forth ae !'orm 119, Appendix 4, page 253, M:t.nual for Courts-Martial, 
includes a direct allegation that the false matter was ca:nmunicated to 
the person whom accused intended to deceive. Specifications l and 2 ot 
the Charge now under consideratio~ do not include any direct allegation.a 
to that effect. However, the language of each of these apecificationa, 
to wit, -..1th intent to deceive the authorities of said acadaDJ7, telsely 
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certify in writing that he was not married, which certificate was known 
*••to be false", inters that the certificates were submitted to the 
s.utt.ori ties of the J.cademy. The words •certify• and •certificate•, 
from u~1e,ge in trie military service, are ha.bi tually associated with 
docmr,ents which ere submitted :ror official consideration. While accused 
was not exi'erienced in customs ot the serTice he we.a represente·d by 
co'ltllsel of ample experience in and knowledge of these customs. If 
accused had been con:flleed in regard.to the offense alleged he could 
:':lave me.de an appropriate 100tion prior to arraignment. However, he did 
not do so, but chose to plead not guilty. The evidence in the record 
stows that in fact the certificates were submitted to the authorities 
of the .ricademy, the proof of which was vigorously contested by accused, 
not on tho ground or its irrelevancy or immaterie.li ty, but on the ground 
that the particular witness testifying was not competent. 

From t.he fort::going the Boe.rd cf .Review is of opinion that accused 
w~s ade~u.ately apprised of the offenses charged and that his defense 
w~s 1n no way prejudiced by the form in lihich the specifications were 
d.::-awn, Tho irregularity in pleading, if any, may be paseed under the 
~revisions of the 37th ..l.rticle of War as not injuriously affecting any 

•substantial right of accused. 

8. .A.~canr-anying the record of trie.l are seven clemency recamnendationa 
signed ny seven of the eight members of the court who sat at the trial. 
Four of these officers reco1IC1ended that the sentence be suspended, two 
that accused be permitted to resign, and one that the sentence be ccmmuted 
to the loss of 100 files and restriction to the limits of his post tor 
six months. The grounds upon which these recanmendations were baaed may 
be briefly SU1'Jm;.ar1zed as follo~s: 

l. Accused only ~ ~·ears of age at the time of his 
marriage in 1931; 

2. ~ccused tried as an officer for ortenses cc:mmitted 
as a cadet; 

3 1 Aecusad advised he was not married by persons whom 
he considered competent to give him advice; 

4. Trial based upon voluntary statements me.de by 
accused; and 

5. Mandatory sentence too severe. , 

With reference to reason l above, while accu.sed may have been onl7 20.yeara 
and a months of age on the date of his first marriage ceremony in 1931, 

-20-

http:immaterie.li
http:regard.to


(219} · 

he was over 23 at the time he committed the offenses alleged. Further
more, he was a tirat olaaSDl8ll at 'lest Point who must have absorbed 
sufficient knowledge ot the honor s7atem in vogue at that institution 
to know tull well the nature or his ottenaea and the penal.ties incident 
to 1heir discover,.. Reason 2, cited above, ia not a su!'ticient ground 
tor cla:nency. It cloea not tollow that because hia offenses eacaped 
discovery while a cadet that they should be considered leH serious when 
d11covered atter he became an otticer, especially ao llhen the offenses 
are equall7 dishonorable for otficera and cadets. In view ot the tact 
that accused caretul.17 avoided Heking the advice ot those he knew could 
give him the proper intormation, reason 3 above ia not entitled to serioua 
conaideraUon. Reaacm. • above 1a not an accurate statement of tact. '!he 
trial was not brought about through the voluntary statements or accused. 
:lihjor Weaver, the investigating otricer, had been directed to investigate 
accused• s first marriage prior to the statements of accused. Aa to reason 
5 aboTe, a sentence of dimniasal baa always been considered aa the appro
priate sentence tor an otticer or cadet ccnvicted ot making a false 
official etate1nent. 

The matter of elem.ency 11as given considerable study by the atart 
judge advocate, an ofticer espec1all7 well qualified by cu:perience to 
pass on matters pertaining to cadets and to the Military A.cadC!IIDJ. In 
r~rd to clemency this officer reccmmendedi 

•It is evident that accused, during his five years at 
West Point, ab1orbed little, it any, of the principles ot 
the honor system maintained there for generations past am 
that in moral character he is below the standard requirecl 
ot an otticer. When he obtained the marriage license in 
1931, he swore falsely as to his name, place ot residence, 
age and occupation. He continued tor the next three years 
to sign talse ottieial certificates as to his marriage 
status. !"ran the background or nine years' duty at the 
J41litary Academy as an instructor and profeasor, I am con• 
Tinced that the Cadet Honor Comm1ttee would not haTe re
quired ten minutes to adviH accused that he should resign 
as a cadet. I see no merit in the defense and no ground• 
tor clanency, 1he exercise ot which Yould not be understood 
by the Corps ot Cadets and would necessarily haTe a bad 
etrect.• 
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Honorable Marvin Jones and Honorable Se.m Hayburn, Representatives in 
Congress trom the 18th and the 4th Texas Districts, respect1Tel7, appeared 
before the Board of RevieY on Jul:, 101 19351 and Ul'ged the extension 
of cla:neno7 by commutation of the sentence to some puniabment less than 
diam.heal. 'lhe.1 &Herte4 that accused honestly belieTed he was not 
legall7 married at the times he made the alleged talae certificates and 
contended that in an:, event the sentence is undul7 severe. '!heae matters 
have her·etofore been discussed in this opinion and require no turther 
consideration. 

J'rom the foregoing, the Board ot Review is ot opinion that clemency 
should not be granted. 

9. At the time ot the trial accused was 24 f/18 7N.r1 of age, and 
hia service as set forth 1n the 01'tic1al A:rmy Regiater 18 as tollows: 

"Cadet M,A. 1 J'uly l929J 2 lt. ot Int. 12 J'une u.• 

10. '!'he court was legally constituted, No errors 1.njuriousl;r 
attecting the substantial rights ot accused were conmitt-4 during 1he 
trial. For reasons stated, the Board ot :Review· 1a ot opinion that the 
reoorcl ot trial 1s legall;y sut1'icient to 1upport the tindings of gu.il'tj 
and the sentence and warranta oontirmation thereof• J. sentence ot db• 
mis.al is mandatoey upon conviction ot Tiolation ot the 95th Article ot 
lfar. 

.t~ Ii / 
1 ~........._.o...._~ ....,.., , Judge .Advocate • ,b ....-.'t_~·-~~·____ 

·j;j~- ..,: ::::::::.111,_............. ..·-~____ 
To '?he J'u48e .ldvocate General. 
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IN THE OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHLNGTON, D.C. 

Board of Review 

C. M. No. 203511 

UNITED STATES 

vs. 

h1Tate RJ.lll)lqJ) P. Dmam 
(6822967), Batte?"J' JC, Sth 
Coast J.rUlleey-. 

JUI.. 2 Z l:935 

JTINTB CO.RPS AlW. 

Trial by G.C.M., convened at 
7ort W1nt1eld Scott, Cal1torn1a, 
J'uly l, 1g35. Dishonorable di.
charge and continement tor au (8) 
months. 7ort Wint1el4 scott, 
CalUornla. 

HOLDING by the BOARD OF REVIEW 

HALL, TURNBULL and SIIITH, I..M., .TuOge J4Tocatea. 

1. The record of trial~'n case of the soldier named above hasthe 
been examined and is held by h}a Board of Re~iew to be legally sufficient 
to support the sentence. .·• ~ : 

~· ~,_Jd 
. . -------------------~---, Judge Advocate. 

___Ji';;__'4__~V(I_________ ---------------, Judge Advocate. 

--tt:-~~---------, Judge Advocate. 

lat Ind. 
War Depart.nt, J • .A..u.o., - to T.lle Secretary ot War. 

1. 1'he record ot trial and accompanying paper• in the case ot Printe 
Raymond P. Wedmore (6822967), Battery K, 6th Coast J.rtiller1, and the holding 
ot the Board of Review thereon are aubmitted herewith pursuant to Article ot 
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War 50i for the action or the President. 

2. The Board of Review holds that the record ot trial is legally suf
ficient to support the sentence. I do not concur in that holding, and tor 
the reasons set torth below recommend that the findings and sentence be dis
approved ani a rehearing authorized before another court. 

3. Private Wedmore was tried by a general court-martial at Fort 
Wintield Scott, California, on July 1, 1935, e.nd convicted of wrongfully e.nd 
knowingly selling about 100 pounds of white lead of the value of about $8.50, 
property of the United States, furnished and intended for the military serT
ice thereof (Specification l); and of the larceny of the white lead involved 
in the alleged wrongful sale (Specification 2); in violation of the 94th 
Article of War. He was sentenced to be dishonorably discharged the service, 
to forfeit all pay and allowances due or to become due, 8lld to be confined at 
hard labor at such place as the reviewing authority might direct tor six 
months. The reviewing authority approved the sentence, designated Fart 
Winfield Scott, California, as the place of confinement, and, pursuant to 
Article of War sol, withheld the order directing the execution or the sentence 
pending examination ot the record by the Board of Review and The Judge Advocate 
General. The following is a synopsis of the material testimony of witnesses, 

First Lieutenant George F. Heaney, Jr., 6th Coast Artillery, Fort Baker, 
California. On or a.bout May 15, 1935, witness was Quartermaster at Fort Baker, 
California. At that time accused was •post paintern 8.lld as such had charge of' 
the paint shop and all paints and varnishes and had a. key to the shop. SQme 
paint was stored in barrels in an old magazine but all the pai1't kept in cana 
was stored in the pa.int shop. Witness does not know how m11oh white lead was 
stored in the paint shop but estimates that the quantity was between fin and 
ten 100-poUlld cans. 

On May 22d witness went down to :Mr. Madden's second hand store with the 
Chief of Police of Sausalito and they found the can ot white lead then on the 
floor of the court room. Witness scratched his initials on the oan at the 
time and also had Mr. lladden scratch hia initials on the oan. Witness took 
the can to the paint shop and compared it with the white lead stored there 
and found that •it was identical with the 'White lead on hand in the paint shop.• 
After the discovery of the white lead. at Madden's the witness inspected the 
paint shop and found seven cans of wnite lead there. The container recoTered 
from Mr. Hadden was exactly similar to the &eTen cans ot. llhite lead found in 
the paint shop, labeled identically the same. The Quartermaster paint ab.op 
at Fort Baker has, and has had in stock in constant use in the ordinary course 
of business, quantities of white lead ailll1la.r in abe of container, of iclentio&l 
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label am other markings, to the oan recovered trom Mr. Jradden. Accused in 
the regular course ot his duties had access to the place where the White lead 
was. stored. The recovered can showed no markings indicating that it llli.ght 
.have been condemned or aold. There never had been a sale of such propert)r 
while he had been at Fort Baker, where he had been Quartermaster tor over a 
year. With respect to the accounting tor white lead at Fort Baker, "the 
property is just put in the paint shop and used whenever needed.• llo stock 
record cards are kept. The •stuff" 1a issued from the Quartermaster at Fort 
Scott and "we never pick it up on our records.• lfitneaa identified as a 
true copy ot the original record ot the Quartermaster at Fort Scott a paper 
indicating the purchase tro:m the :National Lead Company of California, San 
Franoisco, Calitornia, ot a thousam pounds of 'White lead in 100-pound con
tainers in Januacy, 1934, at $85.00. From the label on the can before the 
court witness would say that it was purchased trom the l'ational Lead Company
ot California. Jlach more than 1000 pounds would be used in about a year and 
a halt• "But the apparent discrepancy is due to the taot that several pur
chases were -.de ot white lead on c.w.J.. f'lmda and used instead ot the w.bite 
lead purchased by' the Quartermaster." 

Witness is unable to state that a can of. White lead is llli.ssi.Dg from. the 
paint shop or atore room and cannot identity the white lead in the court room 
as the property ot the United States. 

Start Sergeant George F. Romar, Quartermaster Detachment, Fort Baker, 
California. Identities accused as the •post painter• at Fort Baker and states 
that accused had tree access to the paint shop at that post. Witness cannot 
testify as to the amount ot white lead on band in the paint shop "at that time". 
{:No time was :mentioned in connection with this witness• testimony so fan) Wit
ness did have in stock in the paint shop cans ot white lead similar to the can 
in the court room. Witness caim.ot identify this can as property of the United 
States and cannot state positively that any white lead was llli.ssing from the 
paint shop. Accused has always been a good worker. "Re has a good character." 
Besides accused, the witness, the Quartermaster aJ2d the Utilities Officer had 
access to the paint shop, but nobody else that witness knew or. 

Mr. B. T. Madden, Real Estate and Junk Dealer, 240 Caledonia Street, 
Sausalito, California. Does not know the accused. The only time he saw 
accused was at tbe investigation over at Fort Baker. On May 15, 1935, he 
bought a 100-pound container of white lead from a man who seemed a little taller 
than accused. A man ll8llled Czarnecld was with the seller. Witness paid for 
the lead by check for J5.40 in favor of Ray Wed.more. The seller was dressed 
in civilian clothes and was with Czarnecki. The same man was with Czarnecki 
"when the junk brass ,ras sold" to witness. The lead transaction was later in 
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, 
the same day as the "brass deal". The property was brought to the witness 
in an old car which the witness thinks was a dark blue color. The wnite 
lead 1a not ot an unusual type and Jll8llY cans are seen by the witness just 
like that. There is nothing to indicate that the can ot white lead was used 
exclusively on military posts. Witness has been buyil:lg that type of white 
lead tor his own use tor years. No marks on the can indicate that it might 
ever have belonged to the Government. 

Mr. Fred Perry, merchant, 54 Caledonia Street, Sausalito, California, 
testifies that he knows accused and that he cashed the check (Ex. B} for him 
on May 16, 1935. 

Sergeant David :Mallonee, 6th Coast Artillery, Fort Winf'ield Scott, California, 
knows the accused and saw him sign the receipt tor the charges (Ex. C}. 

Corporal Irvin c. Williams, 6th Coast Artillery, Fort Baker, California. 
On or about May 16, 1935, he saw accused in Sergeant Eckels' car with Private 
Czarnecki, between 2:00 and 3:00 o'clock {whether A.M. or P.M. not stated). 
They were driving out ot the post in the direction of Sausalito. Witness was 
commander ot the guard. He did not inspect the car and cannot state whether 
they had anything in the car or not. The car was a Willys-Enight sedan, an 
old car ot dark blue color. Witness testii'ied that aocused "has a good 
reputation tor honesty•, "so tar as I know". "He has a good character." 

Private Travis L. Johnson,6th Coast Artillery, Fort Baker, California. 
Knaws accused. About May 15, 1935, witness was on guard duty and saw accused 
driving Sergeant Eckels' car, a Willys-Enight sedan, between blue and gray in 
color. Private Czarnecki was with accused. Witness did not search the Ca?'. 
and did not look in it at all, and C&llll.ot tell whether there was ~hing in it 
or not. This was between two and three o'clock "of day" (whether A.M. or P.11. 
not stated). They were going toward Sausalito. 

Private Walter Czarnecki, 6th Coast Artillery. Fort Baker, Calif'ornia.. 
Knows the accused. 

nQ. Was Wed.more with you in the car 'When you drove 
off the post at Fort Baker, on the af'ternoon of 
Jl.ay 15, 1935, driving toward Sausalito! 

A. We took a ride a.round the post and went as tar as 
the 1dump 1 • 

Q. Where ia the dump'? 
A. That is right near Battery Yates. 
Q. Have you ever seen that can ot white lead before? 
A. There a.re lots of cans like that, but I have never 

seen that can before I don't believe • 
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Q. Did Wed.more go to Sausalito with you 1n the cart 
A. :lo, air, n went as tar as the dump, or right near 

the dump. 
Q. Did you go to Sausalito on the date 1n question.. 
A. Yes. :Naturally." 

"Q. •••Wai ff~d.more present with :rou in Mr. Madden's 
junk shop 'When a one hundred pound container of 
Ydlite lead was aold to Mr. MaddenT 

A. Yea, he was." 

Lieutenant Reanez recalled. Thinks the accused "has a good character.• 

4. From the above synopsis it 1s clear that the only material tacts 
oonoluaively established by- the evidence are as follows, 

The accused wa.a on duty as the •post painter" at Fort Baker, California, 
and on Kay 15, 1935, the date of the alleged offenses, there were 1n the paint 
shop to which he had access and carried one of the keys, from five to ten 100-
poUlld cans of white lead belonging to the Government, of a type and kind 'Which 
could be purchased 1n the open market. On that date the accused was seen leav
ing Fort Baker, between 2a00 and 3:00 o'clock "or day", with another soldier in 
an old dark blue Willys-Knight sedan. At some time on the same day, 1n an old 
car of dark blue color, he brought to a dealer in the nearby town of Sausalito 
and sold a 100-pound can of white lead of the same type and kiDd as that belong
ing to the Government and kept 1n the paint shop, for which he was paid about 
two-thirds of what similar white lead coat the Goirernment in January, 1934. At 
the time of the sale the accused was w1th the. same soldier and in an automobile 
similar to the one 1n which both had left Fort Baker on the same day. At the 
tine the charges nre investigated there were found in the paint shop senn cans 
ot white lead. Witnesses testified to the good reputation of accused. 

The facts so proven can hardly be said to amount to more than suspicious 
circumstances and fall short or establishing that a larceny of white lead be
longing to the Government was committed by anyone or that the white lead sold 
was the property of' the United States. 

5. In order to sustain a finding or guilty of the specification alleging 
the wrongful sale of the white lead, it 1s necessary that it be established by 
competent proof that the can of white lead was in tact the property of the 
United States !'urniahed and intended tor the military serrlce thereof'. 'fhis 
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ta.ct must also be pronn before the ti.ndings of guilty of the larceny JJJA'1 be 
sustained and 1n addition it :mst be eatabliahed tha.t this property was min
ing and tha.t it was taken by trespa1&. Though these ta.eta my be established 
by o1rcumstant1a.l evidence (par. 150 1, ll.C.ll., 1928) neTertheless each ot 
these elements or the oft'ensu nust be establhhed 'beyond a reasonable doubt 
(par. 78, ll.c.M., 1928). In paragraph 41 o ot the Manual it is stated a-

•As to each ottense charged, the burden is on the proae- . 
cution to prove beyond a reaao~le do~ by relevant evidence 
that the ottense was committed, that the accused committed it, 
that he had the requisite criminal intent at the time, and that 
the accused is w1thin the jurisdiction ot the court, except to 
the extent that such burden is relieved by a plea ot guilty-.• 

Notwithstanding the proT1a1ona ot the »a.nual tor Courts-Martial cited above 
which require the proot ot eTel'7 element ct the offense beyond a reaaonable 
doubt, the trial judge advocate in his closing argument in answering the as- , 
sertion of defense counsel that the corpus delicti had not 'been established 
merely called the attention ot the court to paragraph 114 of the Manual for 
Courts-Martial in connection with the second paragraph on page 185. Paragraph 
114 treats of the rules of evidence with reference to confessions. As there 
was no confession 1n this case, it is not understood why this paragraph was 
cited unless it was for the purpose of conveying to the court the idea that 
the rule with reference to proof of the corpus delicti in larceny cases was 
the same whether there was or was not a confession. In that paragraph and 
on page 115, it is saids 

"This evidence ot the corpus delicti need not be suf
ficient of itself to convince 'beyond reasonable doubt that 
the offense charged has been committed, or to cover every 
element ot the charge, or to connect the accused with the 
offense." 

The paragraph then goes on to give en example and says that in a.n unlawful. 
homicide case evidence of the neath coupled with the evidence ot circumstances 
indicating the probability that the person 'W'8.S unlawf'ully killed will satisfy 
the rule it the oontesaion is otherwise admissible. It is also stated in 
that paragraph: 

"In a case ot alleged larceny or in a case of alleged 
unlawf'ul sale evidence that the property in question was miss,
ing under circumstances indicating in th& first case that it 
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was probably stolen, and 1n the second case that it was 
probabl7 unlawf'ul17 sold, would be a complia.noe with the 
rule.• 

The reterenoe to paragraph 114 ot the Manual could han had. no other· 
ettect than to lead the court to the erroneous beliet that it was w:m.ecessaey 
1n this case to prove the corpus delicti beyond a reaaone.ble doubt• Thia 
same error 11&.a carried to the reviewillg authority, 'Who 1n ettect was advised 
it was not nece uary that the corpus delicti be established be7ond a reasonable 
doubt. The general court-martial cases ot Mallon and Cooley ( CJ! 20221! and 
202928) cited b7 the statt judge advocate 1n his reTin, were ca.sea 1n 'Which 
conf'easione were in evidence. In the case Ullder consideration there was no 
confession, and the rule, namely, that where t11ere 1s a confession the corpus 
delicti :need not be established beyond a reasonable doubt, by proot aliunde, 
but that some corroboratin proot ot the corpus delicti· 1a necessary in 
addition to the confession, relied upon am: invoked in those case, has no 
applfcation here. 

The court 8Di the reviewing authority must be satisfied ot the guilt of 
an accused beyond a reasonable doubt. However, the Board or Review a.nd The 
Judge Advocate General in the examination ot records of trial, except in cases 
'Which require approval or ooni'irme.tion of the sentence by the President, do 
not weigh the testim.ony to determine whether the offense has been proved beyond 
a reasonable doubt, but must be satisfied that there is some sub,tantial evidence 
tending to prove each element of each otfenae (CJ[ 152797, Viens) and unless so 
satisfied the record of trial will be held to be legally- iii'su?Rcient to support 
the timings am the sentence (CM 150828, Robles; '50100, Bruch; 150298, Johnson; 
151502, Gage; 154854, Wilson; 156009 • ~). -

Even it it were aaSUlll8d that there is some substantial evidence tendillg to 
prove each element of the offenses charged. which I do nQt believe to be the 
case, the accused.was entitled, as to each specification, to have the court 
weigh the evidence with respect to its sufficiency to eatablishtm corpus delicti 
beyond a reasonable doubt. The evidence 1n this case does not in '11lY' opinion so 
establish the guilt of the accused, which view apparently was entertained 07 
the staff, judge ad.Tocate 1n his report to the convenillg authority• sinoe he saida 

•1t ia not necessary to prove the corpus delicti beyond a 
·reasonable doubt or by a preponderance ot the evidence, 
but only some evidence J1112st be produced which shows that 
the Government property- was missing." (CM 202213, Mallon; 
CY ~02928, Cooley-) 
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A.a the evidenoe tending to eata.bli.ah the corpus delicti 11. a.a ha.a been · 
aeen, ao meager, I think it •Y be auumed tba.t the oovt 1n. reaching it1 
tindin&• ot guilty a.ppliecl erroneously' the rule 1n larceny oaaea inTOlTing, 
·00:nteado:a.1 auggeated by the trial ,1'Qdg• adveoate, am that the reviewing 
authority 1n Yei~ the evidcoe a, ,ru hi• cluty, to 4etermille .whether it 
waa a~tioient to establbh the guilt ot the aoouaed beyond a reaaona.ble doubt, 
applied the aame erroneous rule on the ad'doe ot hb atatt _jlldge.ad.TOoate,· to 
the injury ot the 1ub1ta.:ntial righ.t1 ot. the aoouMli. 

6. In the eTent that you· approve 'Jq reOODlleDdation, that the tSncU:aga 
and sentence be clbapprond and a rehearing authorized betore. another oovt, 
I inolon the dratt ot. a letter tor your signature, transmitting the record 
to the President tor hie aotion, together with a torm. ot Executive aoticm 
tor his signature designed to oarry that recommendation into effect, both ot · 
which dratta are :marked 1n penoil "Dratt A•. .An alt,,erilate dratt ot letter · 
to. and tora ot ExecutiTe action by the Preaideut, matlmd 1n pencil "Dratt s•. 
are submitted tor use it, on the other hand, you appron the holding ot the 
Board ot Renew that the record 1a legally sufficient to support the sentence 
and that the action ot the reTiewi:ag authority should be confirmed. 

Your attention 1a invited to the appended memorandum, dated Angust 10, 
1936, addreased to me and. signed by the members. ot the Board ot Review 1n 
11hich the Board sets forth the reasons that :move it to adhere to its holdilJg 
that the evidence in this o&&e ia legally suf'f'icient to support the sentence. 

~-nn
llljor General, 

.The Judge Advocate General. 

6 Inola. 
lncl.1-Record ot trial. 
Inol.2-Ve:morandum by Bd. ot ReT. 
Inol.s-Dratt letter tor 1ig. Secy. ot 

War (•A•). 
Inol.4-Dratt letter tor Big. Secy. ot 

War ( "B•). 
Incl.6-Porm. ot Executive action dis

approving sentence ( "Dratt A•). 
lnol.6-Form ot ExecutiTe a.ction oon

til'llling reviewing authority 
~ "Dratt B•). . 
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WASHINQTON 

Board of Review 
CM 203511 

Awq .1 Q l:?JS 

MJiliIORANDUM for General Brown. 

Subject: Case of Private Raymond P. Wedmora, Battery K, 
6th Coast Artillery. 

1. This conviction rests upon circumstantial evidence, the inde
pendent tacts of which are conclusively established and may be sunwarized 
as follows: Accused was the post painter at Fort Baker and had a key to 
the paint shop and access to the property in the shop at all times. On 
May 15, 1935, the date of the alleged offenses, there were stored in this 
shop between five and ten 100-pound cans of white lead of a certain brand, 
label and markings, purchased by the Government for use in the military 
service at a cost of $8.50 per can of 100 pounds. On that day accused and 
another soldier were seen leaving the post between 2:00 and 3:00 p.m. in 
an old dark blue Willys-Knight car. On the same day accused brought to a 
junk dealer in Sausalito in an old dark blue car a 100-pound can of white 
lead for which he received a check payable to himself for $5.40. This 
check was cashed by accused in Sausalito on or about that date. The can 
of white lead that he sold was similar to the cans stored in the paint 
shop in size of container, label and other markings. Other than the Post 
Quartermaster, the Utilities Officer, and Staff Sergeant Romer, no one but 
accused had access to the paint shop where the white lead was kept. On 
May 22, 1935, seven cans of such white lead remained in the shop. The 
reservation of Fort Baker is adjacent to the corporate limits of Sausalito. 

No record was kept to show the amount of white lead in this shop 
on May 15, and there is no direct evidence that one can of such lead was 
wrongfully removed on or about that date. Th~ fact that there had been 
from five to ten such cans in the shop and that on May 22 there were seven 
is not inconsistent with the allegation that one was wrongfully taken away 
on the 15th. 

2. To prove the commission of the offense of the wrongful sale of 
this property by accused, it is necessary to establish the following: 

a. That the accused sold the property in .the manner allged; 

b. That such property belonged to the United States and that it 
was furnished and intended for the military service thereof; 

c. That facts and circumstances of the case indicating that the 
act of the accused was wrongfully and knowingly done, as alleged; and 
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d. The value of the property, as alleged. See :tar. 150 !, M.C.M. 

To prove the commission of the offense of the larceny or this property 
by accused, it is necessary to establish the following: 

!.• The taking by the accused of the property as alleged; 

.E.• The carrying away by the accused of such property; 

c. That such property belonged to the United States and that it.was 
:furnished and intended for the military service thereof; 

i• That such property was of the value alleged; 

e. The facts and circumstances of the case indicating that the 
taking and carrying.away were with a fraudulent intent to deprive the 
Government permanently of its property. See par. 150 .!., M.C.M. 

The evidence for the :prosecution meets these requirements of proof 
by direct evidence except t~at it does not show by such evidence that a 
100-pound can of white lead was taken from the paint shop at the time 
alleged, and that the can sold by the accused was one of those that had 
been in the paint shop. The proof of these matters rests'upon circwn
stantial evidence and is that of establishing the corpus delicti and the 
identity of the can sold by accused as one of those from the paint shop. 

3. The only discussion of the corpus delicti found in the Manual for 
Courts-W.artial is on page 115, and relates more particularly to the extent 
of evidence required to prove the corpus delicti where there has been a 
confession. Here it is stated, 

"**•This evidence of the corpus delicti need not be 
sufficient of itself to convincebeyond reasonable doubt that 
the offense charged has been committed, or to cover eve-ry 
element of the charge, or·to connect the accused with the 
offense." 

This rule, while applied here in a restricted sense, is not inconsistent 
with the more general rule laid down by authorities where there has been 
no confession. The measure of proof necessary to establish.the corpus 
delicti is well stated in Wharton's Crininal Law, section 352, pages 443, 
444, as follows: 
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"While it is essential to conviction that the corpus 
delicti shall have been proved, it is not essential that 
this be done by full and direct evidence. Like any other 
fact the subject of judicial investigation, the corpus delicti 
may be proved by evidence which is probable and presumptive, -
that is, circumstantial, - as well as by direct evidence, if · 
satisfactory to the understanding and conscience of the jury 
beyond a reasonable doubt, but such evidence, where relied 
upon, must be strong and cogent, and leave no room for a 
reasonable doubt. The admission of proof of the corpus delicti 
by presumptive evidence of any kind is a manifest qualification 
of the rule laid down by Lord Chief .Justice Hale and Lord 
Stowell; but the admission of such evidence is contended for 
by Benthan, Judge Best, Baron Rolfe, Wharton a.nd Wells, .be
cause, 'until it pleases providence to give us means beyond 
those our present faculties afford, of knowing things done 
in secret, we must act upon presumptive proof, or leave the 
worst crimes go unpunished.'" 

The Board of Review believes that the co~pus delicti has been proved 
in this case·in perfect consonance with the rule cited above. Accused had 
access to the paint shop at all times. Ee was seen by Corporal Williams 
and Private Johnson leaving Fort Baker on Eay 15, 1935, at about two or 
three o'clock, driving in the direction of Sausalito. He was driving 
Sergeant Eckle's old dark blue car and was accompanied by Private Czarnecki. 
:.'hi le it is not shown in the record, it is a fact which must have ·been 
known by every member of the court that the reservation upon which ?ort 
Baker is located extends to within a short distance of the corporate limits 
of Sausaiito, and that there is no place between the reservation and the 
town where accused could reasonably be expected to find a can of white lead 
costing $8.50, which he could afford to sell for $5.40. 1-:r. t:adden ad
mitted buying a lGO-pound can of white lead on ray 15, 1935, which was 
brought to his place in an old dark blue car. Re believed that the man 
from whom he bought the lead was a little taller than the accused, but we 
do not have to rely entirely upon the fickle memory of Mr. I~dden for . 
identification of the accused. It will be remembered that Private Czarnecki 

· testified that accused was pree.ent at 11-:r. 1.1adden's store when the lead was 
sold. Yery·naturally ?:.r. t:adden did not care to be too certain in his 
idevtification of the man from whom he had bought property which was. 
alleged to have been stolen from the Government, for ··under certain circum
stances the law lays a heavy hand u~on one who receives such stolen property. 
However, he did admit that he gave his check for $5.40, payable to Ray 
~V'edmore, in exchange for the white lead. That check was later cashed for 

-3-



(232) 

accused by Lr. Fred Perry, who identified him. as the man for whom he had 
cashed the check on May 15, 1935. 'Ihis check (Ex. B) was before the 
court and the accused's indorsement thereon vras doubtless compared by 
the court with knovm opecimens of the accused's handvrriting (Ex. C). 
It is true that Lieutenant Heaney could not positively identify as Govern
ment property the can of lead which was in evidence before the· court, and 
which he had recovered from I:r. Madden, nor could he state definitely that 
there was any shortage in the stock of white lead kept.in the paint shop, 
but he did testify that the lead recovered was identieal as to label, 
marking and size with the seven containers le~ in the paint shop. 'Ihe 
fact that it is sometimes impossible to secure direct evidence that the 
article stolen is the property of the United States, is recognized by the 
111anual for Courts-Martial. On page 185 of the r.:anual the following state
ment is found: 

".Although there may be no direct evidence that the 
property was at the time of the alleged offense property of 
the United States furnished or intended for the military 
service thereof, still circums~antial evidence such as evi
dence that the property was of a type and kind furnished or 
iri.t ended for, or issued for use in, the military service · 
might together with other proved circumstances warrant the 
court in inferring that it was the property of the United 
States, so furnished or intended." 

It is also well recognized that it is not always possible to prove by direct 
evidence a shortage of Government property. In CM 202712, Sastre, the 
Board of Review and 'Ihe Judge Advocate G€neral upheld the conviction of a 
soldier for larceny of hay, though no definite shortage in any Government 
stock could be shovrn. and no positive identification was possible. 

4. In the discussion of the meaning of the phrase, "reasonable.doubt", 
as used in the statement, "In order to convict of an offense the court must 
be satisfied, beyond a reasonable doubt, that the accused is guilty thereof" 
. (par. 78, !,1.C.M.), it is said, "The meaning of the rule is that the proof 
must be such as to exclude not·every hypothesis or possibility of innocence 
but any fair and rational hypothesis except that of guilt". With reference 
to the exclusion .of hypotheses other than of guilt the following is found 
in Wharton's Cri~~nal Evidence, vol. II, p. 1839: 
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•The limitation applied is tbat where the criminal 
charge rests upon circumstantial evidence, the proof must 
not only be consistent with the guilt of the accused, but 
it must be inconsistent with any other reasonable hypothesis. 
Hence, with reasonable doubt as the measure of the sufficiency 
of the proof, limited by the qualification that the conclusion 
must not·only be consistent with the guilt of the accused, but 
inconsistent with any other reasonable conclusion, and the 
further requirement that each independent fact must-be proved 
to the saine degree as if the whole issue rested on the proof 
of such independent fact, then the law has safeguarded life 
and liberty to the highest degree that can be devised by human 
intelligence." Penna. R.R.Co. v. Chamberlain, 288 U.S. 333; 
Gunning v. Cooley, 281 U.S. 90; Stevens v. White City, 28 U.S. 
195. 

The circumstantial evidence is remarkably.strong in indicating 
that the 100-pound can of white lead sold by accused was taken by him from 
the paint shop. It may be said without hesitation, to paraphrase the 
language of Wharton quoted above, that the proof is "consistent with the 
guilt of the accused• and is "inconsistent with any other reasonable 
hypothesis". In proof of this nature it is not necessary to exclude 
"every hypothesis or possibility of innocence" but only "any fair and 
reasonable hypothesis except that of guilt". Par. 78, M.C.M., supra. 
That accused should have the legitimate ownership and possession of a 100-
pound can of white lead, precisely similar to that purchased by the Govern
ment at a cost of $8.50 and stored in the paint shop on the post to which 
he had a key, which lead he would be willing to sell for $5.40, seems 
utterly improbable and quite unreasonable to believe. Possibly he could 
have purchased such a can of MJ.ite lead in Sausalito and sold it to the 
junk dealer. But doubtless he could not have bought it for less than a 
similar quantity cost the Government, and that he should sell for $5.40 
an article that cost him not less than $8.50 is not reasonable. A 100-
pound can of white lead is not an a~ticle likely to be misplaced by the 
owner and found by the accused. Nor is such an article one that a soldier 
would be likely to have among his possessions in barracks, as a shirt, 
similar to an issue shirt but purchased by him from an A:rmy' and Navy sales 
.store, might well be. There is no reasonable hypothesis to account for the 
legitimate possession of such a can of white lead by the accused, and the 
defense ma.de no attempt to explain such possession. The conclusion is 
inescapable thet accused took the 100-pound can of white lead from the paint 
shop and sold it. 
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5. In view or the above, the Board of Review adheres 'to its 
former holding that the evidence in this case is legally sufficient to 
support the sentence. 

, Judge Advocate. 

, Judge 1.dvocate. 

, Judge Advocate. 

Preddent sustained The Judie Ad'looate 0tn1ral• 1 vi1w1, 
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WAR DEPARMNT 
In The Offioe Of The Judge Advocate General 

Washington, D. c. 

Board or Review 
CM 203589 

UNITED STATES ) 
) 

v. ) 
) 

Private JAMES li. MILLER ) 
(6259046), a.nd Private ) 
FORREST F. KING (6255614), ) 
both of Medical Depart~nt. ) 

AUG 2 8 19::t5 

SECOND DI'llSION 

Trial by G. c. M., convened at 
Fort Sam Houston, Texas, July 
25, 1935. As to eacha Dis
honorable discharge without 
confinement. 

HOIDING by the BOARD OF REVIE'tl' 
HALL, TURNBULL and SMITH, L.M., Judge Advocates. 

1. The record of trial of the soldiers nam,d above has been ex
amined by the Board of Review. 

2. Accused ,vere jointly tried upon one charge and one specification 
as followsa 

CHARGEa Violation of the 96th Article of War. 

Specification: In that r'rivate James B. Miller, 
Medical Department, Station Hospital, Fort Sam 
Houston, Texas, and, Private Forrest F. King, 
Medioal Department, st~tion Hospital, Fort Sam 
Houston, Texas, acting jointly and in pursuance 
of a common intent, did at Station Hospital, 
Fort Sam. Houston, Texas, on or about June 17, 
1935, assist one Private Robert G. Tyson, 6255115, 
Service Battery, 12th Field Artillery, a garrison 
prisoner duly placed and held in confinement in 
the Prison Ward at the Station Hospital at Fort 
Sam Houston, Texas, to escape from said confine
ment before he was set at liberty by proper au
thority,lby furnishing to the said Private Tyson 
the necessary tools, instruments and vehicle by 
mea.ns of which he, the said Private Tyson, was 
enabled to effect his said escape from confine
ment.) 
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Each accused pleaded not guilty to the charge and specitication, and was 
tound guilty ot the charge, and guilty of the specification exoept the 
words "by furnishing to the said Private Tyson the neoeasary tools, in
struments and vehicle by neans of which he, the said Private Tyson, was 
enabled to effect his said escape from confinement." No evidence ot 
previous convictions was introduced. The court sentenoed each accused 
to dishonorable discharge and forfeiture of all pay and allows.noes due 
or to become due. The reviewing authority approved the sentence, but 
withheld the order or execution pursuant to Article ot Wa.r 50i. 

3. The evidence will be set out only to the extent necessary to 
illustrate and to support the position ta.ken by the Boa.rd.of Review. 

The testimony of Private Robert G. Tyson is aet out on pages 8 to 
22, inclusive, and in Exhibit 1 of the record ot trial, and. includes the 
tollawing1 On or about April l, 1935, Tyson was contined as a garrison 
prisoner in the post guardhouse, Fort Sam. Houston, Texas, and. six days 
later transferred as a prisoner to Ward 12-A, Station Hospital, same 
station. Several days thereafter Private John o. Sherrill was conf'ined 
in the same ward. Privat, Forrest F. King, M:,dical Department, waa night 
ward nan and Private James B. Miller, Medical Department, was ward man on 
Wednesday a.fternoons only in Ward 12-A while Tyson was a prisoner therein. 
On or about June 14 or 15, Tyson, Sherrill and ~ conterred together in 
Ward 12-A. At this coni'erenoe they disousaed ways and means tor· tho 
escape ot Tyson and Sherrill. The escape was originally planned for that 
night, but due to Sherrill• s objections it was postponed. Either at the 
conference mentioned above or subsequent thereto (the testimony ot the wit
ness is not clear on this point) it was decided that the escape would take 
place on the following Monday evening, Tyson and Sherrill to effect their 
escape from the ward by sawing the bars on a wind.ow and "Private King and 
:Miller was supposed to hel! Sherrill and I get out and away, as King and 
Miller was partners in ownership of a 1930 :Model Fort Coupe, and they both 
stated that they were disgusted with the Army" J and -

"Pvt. King and lfi.ller •• to meet us at the gate behind 
the grease raolc oft ot the reservation between 10:00 
am 11100 P.K. ••• All four of us was going to Austin 
and stay there for a few days with their (King• s and 
Sherr111 1 a) people, then ,re nre going to Sherman, 
Texas, where Pr1Tate lliller•s home is. Then we all 
'W8re going to 'sq home at Hookerton, lforth Carolina." 

On Monday af'ternoon at about 3:30 p.m., Sherrill produced five hack 
saw blades from hia mattress and during that afternoon and evening he sawed 
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two bars out ot a window. At about 10:30 p.m. Tyson jumped out ot the 
window and "got into the oar with King and Miller", who were in a car 
"at the grease rack at the garage at the Station Hospital." As Sherrill 
had not aooompanied Tyson, King and Miller took Tyson to Brackenridge Park 
and returned to look tor Sherrill. They were unable to tind Sherrill so 
they returned and picked up Tyson and then drove to Sherman, Texas, arriv
ing at that place Tuesday morning, June 17, 1935, where they remained as 
guests in Private Miller's home until apprehended by the civilian au
thorities on the following Thursday morning. 

A written statement signed by Miller 111&.s introduced in evidence after 
the prosecution had shown that it had been voluntarily made. In this 
statement Miller stated that on or about June 17, 1935, he and Private 
Forrest F. King had parked their oar, a 1930 model Ford Coupe, "behind 
the grease rack otf of the reservation near the Hospital Area.• Soon 
thereafter Private Tyson, 

"who was a prisoner in Ward 12-A • • • got into the 
rumble seat of the oar and we went to Brackenridge 
Park and left Tyson there and drove back to see about 
Private John o. Sherrill, who was a prisoner there also, 
we did not see Sherrill at that time. We went baok to 
Brackenridge Park and picked up Pvt. Tyson and started 
for Arustin, Texas. Both King and I drove the oar, 
during this time when we got to Austin, King and I de
cided to go on to Sherman, Texas, which is my home. 
Later, after we left Austin, Texas, Tyson got into the 
front seat with us. We come on to Sherman, Texas, and 
went to my Mother's house at 514 w. Cexxter Street, Sherman, 
Texas." 

Three days later the three soldiers 'W8re arrested in Sherman, Texas, by the 
civil authorities. 

A written statement, signed by Private Forrest F. King, was introduced 
in evidence after.the prosecution had sho19ll that it had been voluntarily 
made (R. 23-27;Ex.3). In this statement King stated that on or about June 
15, 1935, Miller, Tyson, Sherrill and himself discussed 

"the possibility of Pvt. Miller and myself helping the 
two prisoners to escape. Finally we agreed to pick 
them up in our oar in the rear of the grease rack off 
of the reservation near the Hospital Area and carry them 
to Austin, Texas, and then go on to Sherlll8ll, Texas." 
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King also •peraonally delivered to Pvt. Sherrill, t'ive (6) haok-saw 
blades tor the purpose ot escaping :t'rom the Prison Ward." On Jum 17, 
1935, T71on and Sherrill "told. • ~ Miller to wait tor them on a atreet 
near the greaee raok ott ot the reHnation near the Hospital Area. We 
agreed to JD9et them at 10:30 P.K. • Atter going to the show that evening 
Jliller and ling parked their oar at the deeignated point and shortly there
atter Tyson got into the rumble aeat. S-inoe Tyson waa not aooompanied b7 
Sherrill, Miller and King drove ty,1on to Brackenridge Park am lett him 
there while they drove baok to tind Sherrill. Being unable to loo ate 
Sherrill, Killer, ling and Tyson prooeeded to Sherman, Texas, where the7 
1'9llt to Killer'• home. On June 20, 19Zl5, all three aoldiera were ar
rested in Sherman, 'fexaa, 'by'.the oiTil authoritin. 

General Prilomr John o. Sherrill ,raa oalled. aa a witness tor the 
proaeouticm (R. 28-33). Ria testimony in regard to the eaoape 1a ob
viously ta.brioated. · and dou not throw ~ light on the innooenoe or guilt 
ot aoouaed. 

Bach aoouaed., atter having been advised ot hil rights, elected to take 
the ata.m a.a a witneaa in hi• own beh&lt. Each, howenr, oontined hie 
tutimony to the tact that the Artiolu ot War had not been read to him. 
(R. 34,38) ETidenoe a.a to the preTioua good character ot eaoh a.oouaed was 
alao admitted lR• 43,44; Exa. 4,6,6,7). 

4. Paragraph 139 .!?,, page 154, Jranual tor Oourta-llartial, 1928, pro-
vide11 

"An escape is not oomplete until the prisoner baa, momen
tarily, at lea.at, treed himaelt trom the reatrdnt ot his 
oontinement; 10, it the movement toward eaoa.pe b opposed, 
or before it ia completed a.n immediate pursuit ensues, 
there will be no esoa.pe until opposition 1a overoome or 
pursuit is shaken ott.• 

In the instant oase there ia no eTidenoe to indicate that the escape was 
opposed or that there was any pursuit. The escape was complete the moment 
Tyson pa.seed through the window and reached the ground. Furthermore. it is 
a well settled rule ot la,r tha.t where several persons join with a. colIDDOn 
design in oommittillg an offense. all the a.eta and statements ma.de by' any 
one ot them are admissible against all provided that they are made durillg 
the pend.ency ot the criminal design and in turtherance ot its object (Par. 
114 o. page 117, M.C.M., 1928; Sec. 184 a, Vol. 1. Greenleaf on Evidence, 
16th-Ed.). It therefore a.ppeara that the utmost the eTidence tends to 
establish ia that prior to the eaoape 01' Tyson the two accused jointly 
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agreed to meet the prisoners at a designated point oft the reservation in 
their car and to transport them to Shermm, Texas, and elsewhere, and that 
after Tyson had escaped trom Ward 12-A, they met him in their oar at the 
point agreed upon and transported him to Sherman, Texas, at which place 
they caused him to be i'llrnished rlth tood and lodging. The evidence also 
shows that prior to the escape, King turniahed Sherrill with five hack saw 
blades with which to saw the bars ot one ot the prison ward windows. All 
of this evidence, except that with respect to the hack saw blades, which 
incriminates King only, tends to prow that the offense committed by the 
two accused was to assist an escaped prisoner to make good his escape 
rather than to assist him to escape. 

Conceding for the sake of argument that the evidence in regard to 
furnishing the vehicle, the actions of the two accused in connection there
with, and the hack saw blades, does tend to establish that the two accused 
assisted Tyson to escape, let us examine the til:ldings of' the court. The 

· court by an exception in its finding ot the specification acquitted the two 
accused of' assisting the uoape ot Tyson, "by i'urniahing to the said Private 
Tyson the necessary tools, instruments end vehicle by means of which )le, the 
said Private Tyson, was enabled to ef'.feot his said escape from. confinement." 
A fair interpretation of' the excepted clause ahows that it includes not only 
the .furnishing of the vehicle itself' but the personal actions of the two 
accused-in connection with its operation. Conceding that the remainder 
of the specification, of' which accused were fou:ud guilty, alleges an offense, 
nevertheless the Board ot Review is of' opinion that the evidence is all 
directed toward the proof of the clause (quoted above) of' which they were 
found not guilty and cannot properly be used to support the finding of 
guilty of the remainder ot the apeoitieation. It mi&}lt be argued that 
the exoepted clause was aurplusage fn that it amounted to a pleading or evi
denoe. This may be true but as the Govermnent elected to plead it and the 
court found both accused not guilty of it. the conviction cannot be baaed 
on the acts alleged of which accused W8re acquitted. 

5. For the reasons stated above the Board or Review holds the record 
of trial legally insuffioient to support the findings of guilty and the 
sentence. 

I , ! , r , . ,~ 
,, / :I '·. f '. 
\~ -'J-,-L-0~ .·, cJ_; • Judge Advocate. -------------· 

, Judge Advocate. 

:~===·=~===·==~=·===========~• Judge Advocate. 
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VIAR DEPARTMENT 

In the office of The Judge Advocate General 
Washington, n.c. 

Board of Review 
CM 203609 

UNITED STATES ) SEVENTH CORPS AREA 
) 

v. ) Trial by G.C.M., convened at 
) Fort Meade, South Dakota, July 

Major (then Captain) PHILIP ) 18 and 19, 1935. Dismissal. 
R. UPTON (0-7591), 4th ) 
Cavalry. ) 

OPINION of the BOARD OF REVIEW 
HALL, TORNBULL and SMITH, L.M., Judge Advocates. 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review; and the Board subm.1 ts this, 1ts 
opinion,to The Judge Advocate General. 

2. Accused was tried upon an original charge consisting of two 
specifications alleging the uttering of two checks without sufficient 
funds in the bank, in violation of the 95th Article or· War, and upon an 
additional charge consisting or two specifications as follows: 

ADDITIONAL CHARGE: Violation of the 95th Article or War. 

Specification l: In that Captain Philip R. Upton, 4th 
Cavalry, did, on or about December 25, 1934, visit a 
restaurant and beer-garden known as Donahue's at 311 
Bay State Avenue, Pueblo, Colorado, where, in order 
to participate in a gambling game he wrongfully and 
unlawfully induced the proprietor of the restaurant 
to cash four separate checks, drawn upon the Bear 
Butte Valley Ba.Dk, Sturgis, South Dakota, post-dated 
December 26, 1934, all made payable to "CASH", and 
signed by him, the said Captain Philip R. Upton as 
maker thereof in the total sum of $175.00, he then 
having the dishonorable intent to stop payment on 
the aforesaid checks in the event he lost the proceeds 
in the gambling game, and, pursuant to such intent, 
did, on or about December 28, 1934, wrongfully and 
dishonorably stcppayment thereon. 
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Specification 2: In that Captain Philip R. Upton, 4th 
~avalry, did, on or about the evening of February 2, 
1935, visit the Blakeland Night Club, near Littleton, 
Colorado, where, in order to continue participation 
in a gambling game , he wrongfUlly and unlawfully in
duced the nianager of the aforesaid Ble.keland Night 
Club, to cash two checks, one for $100.00 e.nd one for 
$200.00, both dated February 2, 1935, and drawn upon 
the First National Bank, Denver, Colorado, to the order 
of "CASH" and signed by him, the said Captain Philip R. 
Upton as maker thereof,(he then having the dishonorable 
intent to stop payment thereon in the event he lost the 
proceeds thereof in the gambling game) and, !pursuant to 
such intentJ did, on or about February 3, 1935, wrong
fully and dishonorably atop payment thereon. 

Accused pleaded not guilty to all charges and specifications. Re was 
found not guilty of the specifications of the Original Charge and of 
the Original Charge. He was found guilty of each specification of the 
Addition.al Charge, except the words "wrongf'ully and unlaw:rul.ly" and the 
words "he then having the dishonorable intent to stop payment on the · 
aforesaid checks in the event he lost the proceeds in the gambling ge.me", 
and the words "pursuant to such intent", of which he was found not guilty. 
He was also found guilty of the Additional Charge. No evidence of previous 
convictions was introduced. He was sentenced to be dismissed the service. 
All members of the court who sat at the trial joined in recommending that 
tke sentence be conmuted to the loss or 500 files. Defense counsel also 
submitted a plea for clemency and inclosed with his letter affidavits 
from various officers under whom accused had served. The reviewing 
authority approved the sentence, did not concur in the recommendation of 
the court as to clemency, and forwarded the record of trial for action 
under the 48th Article or War. \ 

3. In the interest of clarity the specifications o:r which accused 
was convicted are set forth below, the excepted words of which he was 
round not guilty being omitted: 

Specification l: In that Captain Philip R. Upton, 4th 
Cavalry, did, on or about December 25, 1934, visit a 
restaurant and beer-garden known as Donahue's at 311 
Bay State Avenue, Pueblo, Colorado, where, in order to 
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participate in a gambling game he induced the 
proprietor of the restaurant to cash four separate 
checks. drawn upon the Bear Butte Valler Bank: 1 Sturgis. 
South Dakota. post-dated DeceI!lber 26, 19341 all made 
payable to "CASR" 1 and signed by him 1 the said Captain 
Philip R. Upto:c as maker thereof 1u the total sum of 
$175.00 1 and did, on or about December 28, 1934, 
wrongful~ and dishonorably stop payment thereon. 

Specification 2: In that Captain Philip R. Upton, 4th 
Cavalry, did, on or about the evening of February 2, 
1935, visit the Ble.keland Night Club, near Littleton, 
Colorado, where, in order to continue participation 
in a gambling game, he induced the manager of the 
aforesaid Blakeland Night Club 1 to cash two checks, 
one for $100.00 and one for $200.00, both dated 
February 21 1935 1 and drawn upon the First Natio:nal 
Bank, Denver, Colorado, to the order ot "CASH" e.nd 
signed by him, the said Captain Philip R. Upton as 
maker thereof 1 and did 1 on or about February 3, 1935, 
wrongfully and dishonorably stop payment thereon. 

4. At the outset of the trial accused, his counsel and the trial 
judge advocate entered into the following stipulation: 

"It is stipulated by and between the accused and his 
counsel and the trial judge advocate in this proceedings 
that both parties will admit the following tacts to be 
true and which may be considered by the court without the 
offer of supporting testimony. 

l. It is stipulated and agreed that gambling is 
illegal, end was illegal at all times referred to 
in this proceedings; and that any fonn of gambling 
was. a violation of the law in both the State ot 
Colorado and the State of South Dakota. 
2. It is further stipulated and agreed that any 
debt contracted in connection with any gambling 
scheme, plan or device or any money advanced for 
the purpose of enabling any person to engage in 
gambling with the knowledge on the pa.rt of the 
person so advancing the same that it is to be used 
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in connection with gambling, cannot be collected in 
e.ny court for the reason that it is against public 
policy.• (R. a: Ex. 1) 

This stipulation appears to correctly set forth the laws or the State 
of Colorado which are as follows: 

"Wagering upon games - penalty.- If any person shall 
play at any game l'lhateoever, for any sum of money or other 
property of value, or shall make any bet or wager for eny 
sum of money or other property of Talue, upon the result 
of such game, every such person shall, on conviction thereof, 
be fined in any sum not less than fifty dollars, nor more 
than one hundred and fifty dollars.• Sec, 1924, Courtright'a 
Mills .Annotated Statutes of the State of Colorado, vol, 2, 
p. 842. 

"Gaming contracts and instruments void - assignment of 
no effect.- All contracts. promises, agreements. conTeyances, 
securities and notes made. given, gTe.nted, executed, drawn or 
entered into, where the whole or e.ny part of the consideration 
thereof shall be for any money, property or other valuable 
thing won by any gaming or by playing at cards, or any gambling 
device or game of chance, or by betting on the side or hands 
of any person gaming, or for the reimbursing or paying any 
money or property knowingly lent or advanced at the time and 
place of such pll!f, to any person or persons so gaming or 
betting. shall be utterly void and of no effect. No assign
ment of any bill, bond, note or other evidence of indebtedness, 
where the whole or any part of the consideration for such 
assignment shall arise out of any gaming transaction, shall 
in any manner offset the defense of the person or persons 
m.e.ld.ng, entering into, executing or giving such instrument 
so assigned, or the remedies of any person interested therein.• 
Id., sec. 1928, PP• 843, 844. (Underscoring supplied) 

5. The evidence for the prosecution in support of Specification 1 
of the Additional Charge may be summarized e.s follows: 

During December of 1934 Mrs. Josephine B. Done.hue owned and 
operated a restaurant and beer garden at 311 Bay State Avenue, Pueblo, 
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Colorado, at which meals and drinks were served. The various tables, 
bars, etc., were all housed in one large room. In the rear ot the 
restaurant, approximately fifteen or twenty teat tram the bar, there 
was a separate room which Mrs. Donahue rented to a man named Lukovitch, 
entrance to this room being gained through a door opening into the 
restaurant. In this room Lukovitch operated a dice game, a card game 
and roulette wheel, at which the patrons used money and not chips to 
play. Thomas Francis Donahue, a son or Mrs. Donahue, was a waiter in 
the restaurant. Both Mrs. Donahue and her son Thome.a denied having any 
interest in the gambling establishment. J'ohn w. Shemwell, a w1 tness tor 
the prosecution, however, testitied that ThC!llas Donahue had told him 
several times that he (Thomas Donahue) was a one-third owner ot the dice 
game (R. 17,23,24,28,30,32,55; E:t. 10). 

On the evening of December 25, 1934·, at about 10:00 o'clock, accused, 
accompanied by Mr. and Mrs. J'ohn w. Shemwell and Miss Shemwell, the 
latter a sister of Mr. Shemwell and apparently now the wife of accused, 
came to the restaurant and immediately entered into the gambling room. 
Accused was introduced to Thomas Donahue by- J'ack McQ,iillan and subsequently 
during that evening and before midnight he induced Donahue to give him 
$175 in currency and silver in return for tour checks totaling that 
amount. All checks were drawn on the Bear Butte Valley Bank, Sturgis, 
South Dakota, dated December 26, 1934, and totaled $175. All of the 
checks were signed by 'accused in the presence of Thomas Donahue. Mr. 
Donahue professed that he did not know what disposition accused made of 
the proceeds of the checks other than that Miich he spent in the restaurant, 
although he admitted that he had been in the gambling room seve~ times 
during the evening and had seen accused playing the dice g8lll8 and that 
after cashing the checks accused always retul'1l.ed to the gambling room 
(R. 18-20,21,24,25,27,28,29; Exs. 5(a) ,6(a),7(a),8(a)). In regard to 
the cashing ot these checks Mr.-Donahue testified that he cashed all 
four of the checks •over the counter or the bar", while Mr. Shemwell, who 
was with the accused all eTening, testified that "one was cashed at the 
dice game. The other two were cashed over the bar", all being made by 
accused in the presence or Mr. Donahue and cashed by Mr,. Donahue. Mr. 
Shemwell e.lso testif'ied, "Mr. Donahue was paying oft that evening part 
ot the time and he had two other men. He cashed the checks while he was 
paying ott•. On cross-examination Mr. Donahue admitted that once during 
the evening in question he participated "in paying oft" at the gambling 
table at which accused was playing as a favor to the owner of the game, 
and that his actions may haTe led people to believe that he, Done.hue, 
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had an interest in the gambling game. Mr. Shemwell further testified 
that accused lost all of the proceeds of the checks and other money at 
the dice game (R. 27-30,55). 

Mr. Donahue obtained the $175 in silver and currency from his 
mother, Mrs. 1osephine Donahue, with which to cash the four checks pre
sented to him by accused. Both Mr. Donahue and Mrs. Donahue claimed 
the.t the money used to cash these cheeks was Mrs. Donahue's personal 
funds derived trom sources other the.n the gambling establishment. In 
this connection it is to be noted the.t there is no evidence in the record 
to indicate the.t accused was aware of the fact that it was neceaae.rr for 
Ji!r. Donahue to obtain the money to cash the checks from Mrs. Donehue. 
The four checks concerned in this transaction bear the indorsement of ... 
Mrs. Donahue (R. 19,20 125,26; Exs. 5(a),6(a),7(a),8(a),10). The manner 
in which the play at the dice game was conducted was described by Mr. 
Shemwell on direct examination by the prosecution as follows: 

·~. Did you have any special reason for stopping playing?
A. No, except that Captain Upton was losing a lot of 

money and I didn't like to see it - I was losing 
myself, too. 

Q. Did you see any evidence of crookedness at the tabla? 
A. I can not prove any crookedness, if that is what you 

mean. I believe it was tho, and the reason I believe 
it we.e crooked was the man throwing the dice • he was 
not allowed to touch the dice whatsoever. The rake• 
man would rake in the dice and put them in his hsnd and 
wait until all the players had faded, or bet - put their 
I1¥)ney on the table - and then he would throw the dice 
into the box. 

Q. \lhen did you first notice this? -
A. lfhen Captain Upton called me aside and said '1oh]1., 

they're using three dice• -
Q.. How long after that did you play? 
A. About fifteen or twenty minutes. I told Captain 

Upton at that.time that I did not think the game was 
crooked. I knew the Donahues but I didn't know much 
about dice. He also made a protest to the man across 
the table. 

Q. How much money did he have when he quit? 
A. I didn't see any more than a dollar on him" (R. 29) • 
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and on cross-exemination by the defense as follows: 

"Q.. You say a player can not touch the dice? 
A. That is right. ' 
Q.. At the turn the man who had the stick or raka, picked 

up the dice and held them in his hand until all the 
money was placed on the table? 

A. Yes. 
Q.. Then he placed the dice, or whatever they were, in a box? 
A. Yes, in a leather box or leather cup. · 
Q.. Then he would throw, or hand it to the player? 
A. You had the cup in your own hand. 
~. The player held the cup? · 
A. Yes. 
~. But never could touch the dice? 
A. Yes, that's right." (R. 31) 

All four checks, after being indorsed by Mrs. Donahue, were deposited 
by Mr. Donahue the next day in the First National Bank, Pueblo, Colorado, 
e.nd were subsequently returned marked "Payment stopped", as prior to 
the date on which the checks were presented for payment at the Bear Butte 
Valley Bank at Sturgis, South Dakota, that bank had received a telegram 
purporting to be trom accused in which he directed, •stop payment all 
checks cashed Pueblo Colo Refer Holder to me•. On December 26, 1934, 
the date which appears upon each of the four checks, accused had on 
deposit with the bank in question $5.30, and on December 31, 1934, his 
balance amounted to ~24.99, which amount was sufficient to cover all 
the checks (R, 21-23,35,36; Exs. 9-12). 

The indorsements on the checks and the testimony ot Mr. H.J. 
Walker, an official of the Bear Butte Valley Bank, Sturgis, South Dakota, 
indicate that the checks arter deposit in Pueblo were cleared through 
Omaha, Nebraska, st. Loui-s, Missouri, e.nd Minneapolis, Minnesota, before 
reaching 3-turgis, South Dakota, where the drawee bank was located. Mr. 
Walker also testified that from his experience in banking it would have 
taken these checks "from three to four days" to reach the bank at Sturgis, 
South Dakota, after their deposit 1n Pueblo, and that the checks in 
question were presented for payment on •either the 30th or 31st day of 
December, unless such date fell on Sunday, in which case they were pre
sented the following day". (Note: December 30, 1934, fell on Sunday.) 
(R. 35,38,39; Exs. 5(a),6(a),7(a),B(a),9), 
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Arter the checks had been received back, sometime in January, 1935, 
Mrs. Donahue and Thomas Donahue made a trip to Denver, where the latter 
talked with accused at Fitzsimons General Hospital in regard to the 
checks. At this time Mr. Donahue showed the checks to accused and •told 
him that I was sure surprised", whereupon Mr. DoMhue claimed that 
accused said to him, "Give me a little time" and the checks will be 
taken care o:r. During their conversation about these checks, Mr. Done.hue 
admitted that accused informed him that the game was crooked, to which 
statement Mr. Donahue stated he made the following reply', "I said that 
was no interest to me as I had the checks - 1I gave yo~ the mone7', I 
told him". Mr. Donahue, however, denied that accused made 8.Icy" complaint 
to him in regard to the crookedness o:r the dice game at the restaurant 
on the evening in question. Accused-did not infonn Mr. Donahue to send 
the checks in again, although Mrs. Donahue claimed that he had made such 
a statement to·her son (R. 21,22,25,27; Ex. 10). 

Sometime after this trip, about February 15, 1935, Mr. Donahue 
talked with Mr. Shemwell in regard to these checks, and as a result o:r 
that conversation he again deposited the four checks in the Pueblo bank 
for collection. Several days later the checks were again returned, each 
with a slip attached to it stating, "No funds", e.nd "Payment stopped" 
(R. 22,36,37; Ei:s. 5(b),6(b),7(b),B(b),10). In regard to this conver
sation between 1:ir. Donahue and Mr. Shemwell, Mr. Shemwell testified as 
:rollows: 

"Q. Did you ever hear of the checks again? 
A. Yes, Donahue came out to the filling station my 

brother and I run and said 'John, the checks came 
back "Payment stopped••. He said Captain Upton 
had stopped payment on the checks. I told him to 
send them thru again and in the meantime I went to 
Denver and saw Captain Upton. I told him Donahue 
said the checks had been returned to him and paymen~ 
stopped. He said 'Yes, I stopped payment on them 
because the game was crooked'. I then saw Tom, Mr. 
Donahue, a day or so later and told him what captain 
Upton had said. I also saw Mrs. Donahue and talked 
to her about the checks. I told her I believed that 
if Captain Upton thought the game was on the level 
he would pay the checks. She said, well, if she got 
her own personal money out of it she wouldn't care·. 
I asked her how much that was and she said she 
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didn't know. 
Q. Did he tell you he would pay the checks? 
A. If the game was on the level he would. 
~. Did you tell Mrs. Donahue he would pay the checks? 
A. I did not." (R. 30) 

On July 15, 1935, the date on which Mrs. Donahue accomplished her 
·deposition, the four checks, totaling $175, were still in her possession 
and unpaid (Ex. 10). 

At the ti~e of the trial the gambling concession at the Donahue 
restaurant was no longer operating. Mr. Donahue, however, denied that 
it had been stopped by the authorities while Mr. Shemwell, on cross-

;exemination by the defense, testified, "They were raided shortly after 
that. The night they raided them they arrested eight or ten men at the 
time•. On cross-exam1nat1on Mr. Donahue admitted that he had been con
victed once of violation of the Colorado liquor laws (R. 24,25,32,56,60). 

In defense to this specification, Mr. Shemwell was recalled as a 
witness and again testified that Thoma.a Dona.hue was one-third owner of 
the gambling establishment conducted in the room opening on the Donahue 
restaurant,and that shortly a~~r the four checks were returned the 
first time Mrs. Donahue and Thomas Donahue came out to his gasoline 
filling station and infonned him of what had taken place with respect to 
the checks. At this interview Thomas Donahue said, •John, I don't care 
about my personal money, but I have to pay my partners off", and that 
Mrs. Donahue said, "I don't care, so long as I get my money out of it" 
(R. 59,60). 

Accused elected to take the stand in his own behalf, and in regard 
to this specification testified as follows: 

"Q. Will you explain to the court the circumstances 
surrounding the events which occurred at Donahue's 
at Pueblo? 

A. I had cashed checks at Donahue's that night for, I 
think the amount was $175.00. The reason I stopped 
:payment on these checks was because I caught the 
stick-man he.ndling a third dice. That :place ot 
Donahue's is a pretty tough place - its out in the 
out-skirts of Pueblo and a pretty tough crowd goes 
there. They were more than anxious to cash my checks 
end I did cash them there. 
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(;l. When did you quit playing at Donahue's that 
night, and why? 

.A. I quit because I had lost a .good deal of money 
and just before I quit I noticed the man palming 
the dice. 

Q.. From your knowledge of cre.p games, would that 
incident you refer to constitute a crooked deal 
or a crooked throw of the dice? 

A. It certainly would. A person can palm the dice, 
and a great many dealers know how and are hard to 
detect doing so, and can make a 'come dice' or a 
'no dice' very easily, whichever is necessary for 
them to throw. 

Q.. Did you have the intention to stcppayment on the , 
checks at the time you cashed them? 

.A.. I did not. 
Q.. At what time did you stop payment on the checks? 
A. The ne~ day - I believe it was the 28th. 
Q.. What was the cause of your stopping payment on 

them? 
.A.. Because or the crooked game. 
Q. Did or did you not make a complaint at ~he time 

you were playing, to one of the dealers with 
reference to their manner of handling the dice? 

.A.. I did. They changed th~ stick man at that time. 
At first I wasn't sure until he came back on again. 
In these games they generally change around and one 
man will pay off while the other handles the stick 
u.4 when one gets tired he will go and take the 
atiok aJld the other will pay off for a while and 
'Ulen the7 will change around again. The first 
U• he had the stick I thought I caught him palming 
the dice but I we.an 't sure until the second time 
that he took the stick. Then I was sure he wae 
palming the 41ee on me. 

• • * • * 
~. Did you ,ont1nue ple.ying after you detected that the 

game was 0%00te4t 
A. I don't Neall. I knOW" I played until I lest the 

41te. 
Q. How much mone7 414 J01l han remaining tram the checks 

at thia ta,, 
.A. OJll7 a matter et a few dollars. I don't know how 

much but it was only a ftn1 dollars." (R. 63,64,66) 
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He admitted having been interviewed by Thomas Done.hue at Fitzsimons 
General Hospital and testified that at tbat time he (accused) infonned 
Donahue that he had stopped payment on the checks because the game was 
crooked and that he would not pay the checks "unless I was convinced 
by other eyes than :my own I would not pay them". He also testified 
that at the time he drew the checks at Donahue's •1 knew that by the 
time the checks got to the bank there would be plenty of money there". 
On direct examination accused testified that he had been gambling for a 
number of years e.nd "alwey-s try to pay up anything I lose providing I lost 
it honorably and honestly. But when I have been convinced that I have 
simply been robbed, I always take ste1>s to 1.Ilmediately recover whatever 
I can", and on oross-exemination admitted that at the time of the trial 
he had outstanding several checks covering gambling debts. (R. 64,66,68) 

Reduced to its essentials the evidence above S1l11I1llarized establishes: 
On the evening of December 25, 1934, accu.sed, accompanied b7 John 1'. 
Shemwell and two others, visited a restaurant in Pueblo, Colorado, in 
conjunction with which there was operated a gambling concession where 
the play was conducted with and for money. Accused participated in the 
game, and during the course of the evening induced Thomas Donahue, a 
waiter in the restaul'8.llt who, if he were not actually a partner in the 
gambling concession, was at least its agent on the night in question, to 
give him $175 in cash in exchange for four checks aggregating that amount, 
drawn by him on the Bear Butte Valley Bank, Sturgis, South Dakota. From 
the circumstances shown Mr. Donahue must have known that accused was e»ing 
to u.se the proceeds of the checks for gambling. Arter accused had lost 
:practically all of the proceeds of the four checks, he end Mr. Shemwell 
departed .from ~e gambling room. The next da;y the four checks totaling 
$17S were deposited b7 Mr. Donahue d the First Natio:u.al Bank or Pueblo, 
Colorado, and were subsequently returned by that bank because accused had 
stopped payment on them. .A.t ~e time the checks were presented tor pay
ment at accused's bank 1n South Dakota there was sufficient funds on hand 
to meet all of the oheeka. 

The defense consisted of the testimony- ot accused and that of 1ohn 
1'. Shemwell. Mr. Shemwell was called as a w1tneas by both the prosecution. 
and defense, but the testilnony hereinafter referred to 1RI.S given by him 
while on the stand as a witness for the prosecution. Accused substant1all7 
admitted all the allegations or which he was convicte4 except that his 
actions in stopping payment of the checks were wroDg1'ul and dishonorable• 
.Accused claimed that towards the end or the evening in question. he de
tected that the dice game at which he was playing was crooked and that he 
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protested at the time. He also claimed that he quit playing after he 
lost the dice because he had lost a considerable sum of money and 
because of the crookedness et the dice game. Mr. Shemwell testified 
that during the time accused we.splaying the dice game accused spoke to 
him about its crookedness and also protested •to the man across the table• 
and that he (Shemwell) also believed the game to haTe been c:rooked. Mr. 
Shemwell also testified that when accused q~it playing he was practically -
without :tunds. Mr. Shemwell did not testify how long accused continued to 
play after he (accused) discoyered the game was crooked, but he did testify 
that he (Shemwell) continued to plq fifteen or twenty minutes thereafter. 
There is no evidence in the record that the g8llle was straight. In tact, 
the testimony of Mr. Donahue rather indicates it may- haTe been crooked. 
Mr. Donahue visited accused at Fitzsimons General Hospital sometime after 
the eTen1ng in question in order to collect on the ehecks. At this 
inteniew accused informed him he believed the game was crooked, whereupon 
Mr. Donahue replied, •1 said that ns no interest to me as I had the 
checks - 'I gave you the money', I told him•. Accused admitted he stopped 
payment the following day on the checks totaling $175 which he had given 
to Mr. Donahue on the night in question. 

The evidence for the prosecution in support of Specification 2 of 
the Additional Charge may be summarized as follows: 

On the evening of Febru.ar,r 2, 1935, accused, accompanied by- a lady 
(apparently Miss Shemwell, now the wife of accused) visited the l:lle.keland · 
Night Club, near Littleton, Colorado, 'Which was owned and operated by 
Mr. o. x. Stephens of Dennr, Colorado. This este.blisllment included a 
dining room, a floor show, a bar e.nd gambling games. The latter activity 
consisted of a dice game, a twenty-one game, e.nd a roulette wheel at 
which the patrons were required to use chips in the play. (R. 40,41,46, 
47,49) At '1'1lrious times during the evening accused purchased tram Mr. 
Stephens a tGtal of $325 worth of chips w1 th three personal checks in 
the e.mounts of $200, $100 and $25, respectiTely. All of the checks were 
dated Februar,r 2, 1935, and were drawn by accused on the First National 
Bank of Denver, Colorado. (R. 41-44; Exs. 13-15) .lccused gave the lady 
who accompanied him part ot the chips which she either cashed in tor 
:money or used 1n playing roulette. Accused confined his act1Tities in 
the gambling establisbment to playing the 4ice game, at which game he 
continued playing unUl all of his chips were exhausted. Kr. Stephens 
did not know how much money accused actually lost because he did not 
•know how man7 chips the lady cashed in• and because "she had plenty ot 
money when she quit•. (R. 41,~7) , 
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In :regard to the eashing or the eheeke Mr. Stephen•' teatilllony 
:may be 1ummarized. aa tollon: !h• tirst no checks, the one ror $200 
and the one tor tl,OO, were presented to Mr. Shphens by accused at 
dir~erent times during the nening. Mr. Stephens cashed these two 
ohecka w1 thout an7 indorsement bT 8n1' third party because •1 had seen 
him in the place once before and I knew he was an A:J.my officer•. (R. 41,43) 
Later 1n the evening accused desired to get a third- check cashed, but 
Kr. Stephens waa WLwilling to cash 1 t ao aocused "called Colonel .Nelson 
.a•. (Note: "Colonel Nelson• is a Lieutenant Colonel, Intan.tr,. Reaerve.) 
Colonel Nelson talked accused into te.k1D8 a lesser amount than the amount 
he first desired and upon Colonel Nelson's •OK" Mr. Stephens cashed a 
third check (the one for $25) tor accused (:a. 45) • .According to Mr. 
Stephens it appears that Colonel Nelson intended to indorse all three 
ehecka, that is, the $200 and the..tl,00 checks, which had been previously 
oa1he4 bT Mr. Stephana, and the t25 check, but tor some reason or other 
tailed to indorae .the. latter check. Mr. Stephens did not claim that 
accused directly or indirectly asked Colonel Nelson to 1ndorse the former 
two checks or that accused was present when Colonel Nelson indorsed the 
checks. Mr. Stephens admitted that he indorsed all three checka, but 
his indorsement does not appear upon the $200 and $100 checks, as the 
indorsements on those checks, except tor a part of the last 1ndors811lent 
on each which is that ot Colonel Nelson, have been cut oft. It appears 
tram Mr. Stephens• testimony that he indorsed tM $200 and $100 oheclcs 
before they were indorsed by Colonel Nelson. On cross-eX8Jllinat1on :ur. 
Stephens admitted having been convicted three times tor violation et 
the Colorado Liquor and Gambling laws. (R. 45,46,48; El:s. 13-15) 

In regard to the indorsing or the checks Colonel Nelson testifie4 
as tollon: 

·~. Will you state the circums~ees under whioh you met 
him that ev-ening? 

A. Well, Blakeland is a night club• it has a bar and 
cabaret and gambling. I was there that enning and 
Captain Upton came to me and told me. he wanted some 
money. He told me who he was and I asked him why he 
come to me. He told me that Mr. Stephens, the pro
prietor ot the club, wouldn't let him hen any unless 
I said it was O.K. I asked Captain Upton some questions 
end also talked to some other people there that eeeme4 
.to know him, and I forget what was said, \ut he con
Tinced me that it was alright. When I was satisfied 
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that he was an ai,ny- otficer and what he appeared to 
be, I told Stephens he was alright. I talked to 
Stephens and he told me'the Captain had got some 
mone7 already. He said he had cashed a check for 
a hundred dollars and another one for two-hundred. 
I asked what he had ued the money for end he said 
he had spent it. I told the Captain he didn't need 
a hundred dollars and we had some argument about 
whether or not he needed it and I decided at first 
that I wouldn't let him have any money at all, but 
he told me he had to pey tor some drinks end, it 
seems to me he said he bad some people with him and 
had to pay some debts he owed them. I said 'You can 
get .along with twenty-fiTe dollars just as well as 
a hundred can't you?' I said he would ban to take 
the twenty-five or nothing as that was all I would 
O.K. With that I went back to Stephens and told him 
not to let him haTe more th8l1 that moount and that 
would allow him to pa7 what he owed and he should 
settle up and get out. He aaid 'I'll let him have 
it then if you will guarantee these other checks'. 

· I told him. I would be glad to do that and I did. 
That was the end of it until a tew days later 
Stephens came around with the checks and said the 
checks had been stopped and wanted me to give him 
his money.• (R. 49) 

Colonel Nelson also testitied that he indorsed the $200 and the $100 
checks •at the time Captain Upton got the money, the twent7-five dollars", 
but not the $26 check because "Stephens never brought that cheek around 
to be O.K'ed•, knowing at the time that accused had already received 
chips for the $200 and $1.00 checks and that in order to get accused f25 
worth of chips he obligated himself to the extent of indorsing checks 
to the amount of '300 {R. 50,52). It is to be noted that Colonel Nelson 
did not testify that accused asked him to indorae the $200 and $100 
checks or was actually present when he indorsed them. 

Mr. Stephens deposited all three cheeks at the ~nited States 
National Be.nk, DenTer, Col.orado, and several days later the $200 and 
$1.00 cheeks were returned. to lua bJ' the \ank, each having "Payment 
Stopped" stamped across 1t. J.a the checks which were returned bore 
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the indorsement of ~olonel Nelson, Mr. Stephens turned these checks 
OTer to Colonel Nelson and collected tram him their tull face value, 
$300 (R. 44.,45,50,53; Exe. 13-15). Colonel Nelson did not have any 
interest in the night club nor did he haTe any business connections 
with it (R. 4',51,54). 

Ill regard to the payment of these checks Colonel Nelson's testilnoD7 
m&J' be summarized as follows: Shortly after the evening in question 
Mr. Stephens into:rmed Colonel Nelson that payment had been stopped on 
the two checks and asked him to make them good. Colonel Nelson 
endeavored to get in touch with accused but without success and finally 
wrote to The Adjutant General about the matter. In the meantime Colonel 
Nelson paid Mr. Stephena '300 and received in return the $200 and the 
flOO checks. Attar receiving the two checks Colonel Nelson again 
indorsed them and later cut oft all indorsements except a portion or 
his last indorsement on each check. This testimony of Colonel Nelson 
implies that he indorsed each of the cheeks twice, once on the evening 
in question and again after he had received them from Mr. Stephens. 
Durillg April, 1935, Colonel Nelson went out to see accused at Fitzsimons 
General Hospital, where accused apologized for the embarrassment he 
had caused Colonel Nelson and paid him •tor the cheeks in full". At 
this time accused in1"o:rmed Colonel Nelson that he had stopped pa;yment 
on the checks because he (accused) had been informed by one of the 
emplo:,Hs of the night club that the game was crooked. (R. 50-53) 

It was stipula~ed that the bank statement of accused at the First 
:National Bank, Denver, Colorado, for the month of Febrt1e.ry, 1935, 
would show the following balances: 

February 2••••••••••••••••• $ 208.85 

" 4••••••••••••••••• 12oa.a5 
" 5••••••••••••••••• 136.85 

" 25••••••••••••••••• • 05 (R. 57; Ex. 16) • 

The defense to Specification 2 of the Additional Charge consisted 
o:r the following: 

Mrs. Mary J'ane Upton (wife of accused and formerly W.ss Shemwell) 
testified th~t on the evening in question she and accused had dinner at 
Blakeland and after dinner went into the gambling room, where accused 
played the dice game and she played roulette. She admitted getting 
some of her chips from accused and that she cashed in some of them for 
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a total of about $55, but that 1n the end she lost all or her chips 
end she end accused left the night club with only thirty-five cents 
between them. She also testified that accused had a bank account in 
Deming, New :t&ll:ico, end that accused had a source of income other than 
his pay "tram the ranch that we own". (R. 60-62) In regard to a 
conversation which took pl.ace between Colonel Nelson and accus~d at 
Blakeland she testified as follows: 

·~. What we.a the conTersation? 
A. Well, Captain Upton had eventually lost all hi• chips 

and what more money he had and what I had giyen him 
e.nd he wanted to cash a check and he asked Mr. Nelson 
to O.K. the check. At first Mr. Nelson said no, he 
would:R' t, and then he left and went to the bar and he 
came back again and they talked some more about it 
and Mr. Nelson said '.Alright, if it is just tor 
twenty-five dollars, of course I will'"• (R. 61) 

Accused testified 1n his own behalf as follows: 

"~. Captain, with reference to the Ble.k:eland night club, 
will you explain to the court the circumstances 
occurring at that time? 

.I.. I did cash checks tor gall).bling chips at the Blakel.elld 
night club amounting to around $325.00. I stopped 
payment on two of them and allowed the one ror $25.00 
to go thru, in as much as I had asked Colonel Nelson 
to indorse it and I thought he had at the time. But, 
as it turned out later, he did not. The reason I 
stopped payment on the other two was because Mr. 
Stephens, ore man that looked like him, there were 
two of them there, oonTinced me that the game was 
crooked. That does not seem like a very reasonable 
statement for a DIIUI. to 118.ke, but it is the truth. 
Colonel Nelson, he is a Colonel in the National Guard, 
was not asked to indorse the other checks and I 
certainl7 did not belieTe he had done so until 
Stephens convinced me that he bad • .I. retired 
l1eutenent at Fitzsimons with whom Colonel Nelson 
1e ver-r :t'l'iendlY't tinallT induced me to pey Colonel 
llelson the mone7 tor the checks, and, ~eing Te17 sure 
by then that Colonel Nelson reallY' had been out the 
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$300.00, I paid him the money. I did not feel that 
I should pay it but I paid it anyhow. 

~. Bad you any intention of stopping payment on the 
checks until informed b7 an employee of the club that 
the game 7ou were playing was crooked? 

A. I did D.Qt have. . 
~. Did you, or haTe 70u, made e.ny gain financially what

Hever, from playing at that club? 
A. No. 
Q.. About how much did 70u lose 1D. addition to the sums 

tor which you cashed the checks? 
.&.. Something around a hundred dollars. 
~. Did you haTe any money when you left the Blakeland 

night elub? 
.&.. I don't recall Just how much, but I had less th.all flrty 

cents. It wam't enough to tip the man who brought 
the car to the door.

• • • * 
~. 'lb.en did you discover that the game was crooked at 

Blakeland? 
.&.. I detected that the game was crooked when they changed 

dice. They had two sets of dice .and if a man was making 
a run of luck they swapped the dice on him. Sey, if a 
man was playing a large sum. on the 'don't' , then they 
would use the other dice. The game looked pretty 
straight enough and they neTer changed the dice except 
when a man was making a big \et or was having a big run 
ot luck, •in which case the man would continue to play 
and shortly thereafter they would throw out what was, 
apparently, the 'don't dice' end the next throw would 
'be a aeven and he would lose on the •come' dice. The 
same applied if a man was betting on the 'don't'. That, 
and the statement of the empldyee, Mr. Stephens, that 
was made to me, led me to believe it RS all crooked. 

Q. Row long did you continue to play after you d1scoyered 
this? 

A. I don't recall. I might have gone OTer and played 
roulette a while. 

~. Did you have sufficient funds in the First National 
Bank at Denver to cover these checks? 

4. I dit! not then, but I could have gottan money there 
before the checks were presented tor payment. 

~17-
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~. Where could you he.Te gotten it? 
A. From my home bank. 
Q.. 11h.e.t is your home bank? 
A.. M;r home bank is d Deming, New Mexico. 
Q. llha.t is the name or it? 
A. Mimbrea Valley Bank.• (R. 64-67) 

Reduced to its easent1ala the evidence above summarized establishes: 
On the enning or :rebrua17 2, 1935, accused, accompanied b7 a "dl", now 
hi• wife, Tisited a night club near Littleton, Colorado, owned 8.l1d 
operated by Mr. o. x. Stephens, at which gambling was one ot the 
attractions. The play at the nrious gembllng games was tor chips, 
which we.re purchased rrom the management. Sometime during the nening 
accused purchased trom Mr. Stephens $300 worth or chips w1 th two ot 
his personal checks, one check being ror $200 and the other tor $100, 
both dated February 2, 1935, and drawn on the First National Bank ot 
DenTer, Colorado. Mr. Stephens accepted these checks without er.y 
1ndorsement b7 a thi~ party as he recognized accused as an Army otticer. 
Later in the eTening accused desired to obtain additional chips and asked 
Yr. Stephens to honor a third check tor $100. After some arglllilent and 
after Colonel Nelson had agreed to •or accused's check tor $25, an 
amount much less then the amount accused desired, Mr. Stephens accepted 
accused's check tor $25, which was e.lso drawn on the Denver bank, and 
gave him in return $25 worth ot chips. '!'hereafter in the absence ot 
accused and at the suggestion of Mr. Stephens, Colonel Nelson also 
agreed to indorse the $200 check and the $100 check, which Mr. Stsphena 
had already accepted tl."om accused. In tact, however, Colonel Nelson 
only indorsed the J200 and the $100 checks, but failed to indorse the 
$25 check. subsequently, the $200 and the $100 checks of accused were 
returned to Mr. Stephens dishonored by the United States National Bank 
ot Denver, Colorado, at which bank J'.!r. Stephens had deposited them for 
eollect1on, as accused had etopped payment on them. Mr. Stephens then 
appealed to Colonel Nelson to Dl!.ke good the two checks which had been 
returned as they bore Colonel Nelson's indorsem.ent. Colonel Nelson, 
after tailing to locate accused and after writing to The Adjutant General 
in regard to the matter, paid Mr. Stephens $300 and took possession ot 
the two checke. ·Sometime Later Colonel Nelson located accused, at 
which time accused paid Colonel Nelson $300, apologized for the trouble 
he had caused Colonel Nelson and also stated he had stopped payment on 
the checks because the game was crooked. On the date the three checks 
which totaled $325 were drawn, accused's balance at the bank on which 
these checks were drawn was $208.85, which balance depreciated with-
out e.n7 additional deposits to five cents on Februa17 25, 1935. 
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The defense consisted of the testimony of accused and that of his 
wife, the fol'lller Miss Shemwell. The latter's testimony was to the effect 
that accused had only asked Colonel Nelson to 1ndorse the $25 check e.nd 
that accused had a bank account 1n New Mexico and a ranch fran which 
he aarived income. Accused substantially admitted all the allegations 
of which he was convicted except that his actions in stopping payment 
of the checks were wrongful and dishonorable. He claimed that he had 
asked Colonel Nelson to indorse the $25 check but not the $200 and $100 
checks, and that he had stopped payment on the latter two checks because 
he believed the game to have been crooked end would have stopped payment 
on the $25 check except for the fact that he had asked Colonel Nelson 
to indorse it. He further claimed that as soon as he became convinced 
that Colonel Nelson had indorsed the $200 and $100 checks and had no 
connection with the game he paid Colonel Nelson $300 and apologized for 
the trouble he had caused him. All of the claims of accused w1 th the 
exception of his claim that the game was crooked were corroborated by 
other evidence introduced by the prosecution. 

6. The Board of Review has not found any statute, Federal or of 
the State of Colors.do, which makes the mere stoppage of payment of a 
valid check by its drawer a crime in itself, where the element et 
fraud is not involved. In tact, it is e. well settled rule of law 
requiring no citation of authority that a drawer bas a legal right to 
stop payment of a check before it is paid or certified and take upon 
himself the legal consequences ot his act. It therefore appears that 
in so tar as the civil criminal law is concerned accused has not been 
convicted of 8llY offenses. HoweTer, it is equally well settled that 
certain acts not inhibited by public law, when coillllitted by officers 
and enlisted men or the ArrrrJ', mB.Y' constitute offenses within the purview 
of the 95th and 96th Articles of l'a?. 

Neither has the Board of Review discovered any precedent of The 
J'udge Advocate General covering transe.ctions such as those or which 
accused was convicted. The acts themeelves ·are not wrongtul and d1 s
honorable. The only way to determine whether or not they are wrongful 
and dishonorable is to examine the evidence and determine what was the 
result or accused's actions, since a sane person is presumed to have 
intended the natural and probable consequences of acts which he is 
shown to have coillllitted. Par. 112, p. llO, M.C.M., l9Z8. The proof 
shows that his acts reaulted 1n his failure, permanently in one instance 
and temporarily in the other, to pay his gambling debts. The real 
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question there:tore presented is whether or not his :ta1lure to 1)8.Y 
his gambling debts was wrongfv.]. and dishonorable. Failure by an 
otticer to P81' his debts under certain circumstances constitutes 
conduct unbecaming an officer and a gentleman in violation o:r the 
95th .4rticle o:r war. Par. 151, p. 186, M.C.M., 1928. A:3 to the 
circumstances under which an officer should not be brought to 
trial for :railing to pay his debts, the Manual tor Courts-Martial 
(p. 188) states as :t'ollows: 

•rt an officer or soldier by his conduct in in
curring private indebtedness or by his attitude toward 
it or his creditor thereafter reflects discredit upon 
the service to which he belongs, he should be brought 
to trial for his misconduct. Re should not be brought 
to trial unless, in the opinion of the military author
ities, the facts and law are undisputed and there 
appears to be :ao legal or equitable counterclaim or 
set-off that may be urged by the officer or soldier. 
The military authorities will not attempt to discipline 
officers and soldiers for failure to pay disputed private 
indebtedness or claims, that 1s, where there alJPears to 
'be a genuine dispute as to the facts or the law. .An 
officer may be tried tor this offense under either A. w. 
95 or A. W. 96, as the circumatanoes may warrant.• 
(Underscoring supplied) 

From the evidence it appears that accused not only cont&sted the 
legality of the debts and the checks evidencing the debts but that 
he also disputed the fairness of the debts and of the games in whfch 
he lost money. A preponderance or evidence shows that the money at 
Donahue's (Specification 1) and the chips at the Blakeland Night 
Club (Specification 2) were knowingly advanced to accused at the 
time and place of the play by persons connected with the operation 
of the gambling games who knew accused was participating in the 
play, and that accused lost the major portion of the proceeds of 
each of the checks· in the gambling games. Under these circumstances 
the Boe.rd of Review is of opinion that under the laws of Colorado, 
the state wherein the checks were negotiated by accused, all o:r the 
checks alleged in both specifications of the Additional Charge are 
void and of no effect as against accused, regardless into whose 
hands they may have passed. 
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As to the crookedness of ihe game at Donahue's (SpedficaUon 1) , 
accused's testimony- in that respect is corroborated by the testimony 
ot Mr. Shemwell, a witness tor the prosecution, and to a limited 
extent by that of Mr. Donahue, the prosecution's principal witness. 
Also there is no evidence in the record to indicate that the game 
was fair. Under these circumstances the Board concludes that the 
weight of the evidence indicates that the game at Donahue's was erooked. 

With respect to the crookedness ot the game at the Blakele.nd 
Night Club, the testimony or accused to that effect is uncorroborated 
by other evidence. However, accused testified that he believed the 
game to have been crooked and eXl)lained the grounds for his belief. 
His testimony- as to the circumstances surrounding the negotiation ot 
the checks and his reimbursement of Colonel Nelson was true. The tact 
that Colonel Nelson had indorsed these checks added nothing to the 
legal efficacy and made them no more collectible by legal process. 
Accused's recognition of his obliggtion to Colonel Nelson therefore 
must have been u:pon moral grounds. These actions on the part of 
accused certainly indicate his intent to do nothing wrongtul. and 
dishonorable. When it is also considered that the prosecution did 
not offer any evidence that the game was fair and that there is no 
presumption that a gambling game conducted in violation of law is 
fair, a grave doubt arises as to the fairness of the game in question. 

The Board of Review is therefore of the opinion that the evidence 
does not establish beyond a reasonable doubt that the acts of accused 
in stopping payment on the checks which he negotiated at Donahue's 
(Specification l) and at the Blakeland Night Club (Specification 2) 
were ln"Ongf'Ul. and dishonorable. 

7. In connection w1 th the rule set forth, supra, in regard to 
the circumstances under which an otticer should not be brought to 
trial for tailing to pay his debts, there should be considered 
certain opinions of The Judge Advocate General on the question of 
whether a discharge in bankru:ptc7 relieves an o:rticer of the 
obligation to pay his debts. The Board ot Review has examined these 
opinions, some of which are digested in section 414, Digest of 
Opinions of The Judge Advocate General, 1912-50, page 1~9, and finds 
that the principle involved, as stated in the latest opinion on the 
subject, is as follows: 
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"**•there is no law or regulation which pro
hibits an .Arm:y o:rticar from invoking the aid ot the 
bankruptcy court, but under the military code bank
ruptcy proceedings do not relieve an otticer from the 

· moral obligation to pay his just debts it end when he 
is financially able to do so, and that the determination 
of whether the military code has been Tiolated depends 
upon the specific tacts in each case.• Ops. 1AG 013.3, 
June 18, 1935. 

In the instant ease it is not established beyond a reasonable doubt 
or even by a preponderance of evidence that the debts of accused were 
just and that a moral obligation existed for him to pay them. The 
Board therefore believes that the principle en~ciated in this line 
ot opinions does not affect the conclusions hereinbefore reached by 
the Board. 

s. The staff judge advocate, Seventh Corps Area, in his review 
of the record of trial, reaches the conclusion that the record is 
legally insufficient to support the findings and sentence but bases 
his conclusion on grounds other than those heretofore discussed in 
this opinion. In view of the Board's conclusions no usetul purpose 
would be served by discussing the start judge advocate'• review and 
the Board expresses no opinion as to the merits thereof. 

9. The court was legally constituted. For the reasons stated, 
the Board ot Review is ot the opinion that the record of trial is 
legally insufficient to support the findings ot guilty and the 
sentence. ~ I. • / 

'- i I .1 /; 11 
..<7----00~ :'-:. Jj , 1udge Advocate • 

.Ji; ~ , 1udge Advocate. ..........._'~"""'· ___,, 1udge Advocate • z ......--~-------· 
To The J'udge Advocate Gene1'8.l. 
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WAR DEl?AR'R1ENT 

In the office of The Judge Advocate General 
Washington, D. c. 

Board or Review 
CM 203718 

UNITED S '1' A T E S ) FIRST CAVALRY DIVISION 
) 

v. ) Trial b7 G.C.M., convened at 
) Fort BliBB, Texas, September 

First Lieutenant CARLISLE ) 10, 1935. Dismissal. 
G. ADAMS (0-22285Z), Air ) 
Corps Reserve. } 

OPINION of the BOABD OF REVIEW 
HALL, TtJENBOLL and SMIT.EI, L.M., Judge Advocates. 

1. The record of trial in the ease of the officer named above 
has been examined by the Board of Review; e.nd the Board submits this, 
its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following charges 8.lld specifi
cations: 

CHARGE I: Violation of the 63d Article or War. 

Specification, In that 1st Lieut. Carlisle G. Adams, 
Air-Res., United States Army (CCC), did at Camp 
DBR-3-N, Civilian Conservation Corps, Carlsbad, New 
Mexico, on or about August 10, 1935, behave himself 
with disrespect toward 1st Lieut. William L. Hagman, 
Jr., Int-Res., his superior officer, by saying to him 
"I ought not to hit you with my fist, but should beat 
your brains out with my pistol, you Son-or-a-Bitch", 
or words to that effect. 

CHARGE II: Violation of the 64th Article of war. 

Specification 1: In that 1st Lieut. Carlisle G. Adema, 
Air-Res., United States Army (CCC), did at Camp 
DBR-3-N, Civilian Conservation Corps, Carlsbad, New 
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Mexico, on or about August 10, 1935, strike 1st 
Lieut. William L. Hagman, Jr., Inf-Res., his superior 
officer, who was there in the execution of his office, 
in the face and on the head and jaw with his fist. 

Specification 2: In that 1st Lieut. Carlisle G. Adema, 
Air-Res., United States A:rmy (CCC}, did at Camp DBR-3-N, 
Civilian Conservation Corps, Carlsbad, New Mexico, on or 
about August 10 1 1935 1 offer violence against 1st Lieut. 
William L. Hagman, Jr., Inf-Res.,- his superior officer, 
who was there in the execution of his office, in that he, 
said 1st Lieut. Carlisle G. Adams, Air-Res., did then and 
there throw a metal pitcher and a waste basket at 1st 
Lieut •. William L. Hagman, Jr., Inf-Res. 

Accused pleaded not guilty to, and was found guilty of, all charges and 
specifications. No evidence of previous conTictions was introduced. He 
was sentenced to be dismissed the service. The reviewing authority 
approved the sentence and forwarded the record of trial for action under 
the 48th Article of War. 

3. The evidence as to the military status of accused and First 
Lieutenant William L. Hagman, Jr., Infantry Reserve, the superior officer 
referred to in each of the three specifications, is confined to the testi
mony of these officers themselves and to that of certain other civilian 
witnesses. However, the staff judge advocate attached to his review duly 
authenticated copies of competent orders showing the following: Paragraph 
2, Special Orders No. 5, Headquarters Eighth Corps Area, Fort Sam.Houston, 
Texas, January 11, 1935, provides that by direction of the President and 
to carry out the provisions of the Act of March 31, 1933 (Public No. 5, 
73d Congress}, First Lieutenant William Louis Hagman, Jr., Infantry Reserve, 
was ordered to active duty with his consent for six months,·ertective 
January 14, 1935, with rank from December 31, 1934. This order was later 
amended by paragraph 4, Special Orders No. 52, same headquarters, May 20, 
1935, to extend Lieutenant Hagman's active duty tour to October 13, 1935. 
Accused was like~~se ordered to active duty with his consent for a period 
of six months, effective March 31, 1935, with rank from March 17, 1935 1 
by paragraph 18, Special Orders No. 23, same headquarters, March 5, 1935. 

4. The evidence with respect to all three specifications or the 
charges is so connected that to attempt to set it forth separately with 
respect to each specification would accomplish no useful purpose. Accord
ingly, the testimony will be summarized together. Also, the evidence for 
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the prosecution will be set forth in a narrative form, supplemented by 
the testimony of individual witnesses when it conflicts with the defense 
testimony. 

On April 16, 1935, accused reported to a veterans' camp at Cave 
Creek, .Arizona, commanded by· First Lieutenant William L. Hagman, Jr., 
Infantry Reserve. On some date thereafter not shown by the evidence, 
but before August 10, 1935, the company, including Lieutenant Hagman and 
accused, was transferred to Veterans• Camp DBR-3-N, at Carlsbad, New 
Mexico. Lieutenant Hagman commanded this camp from an undetermined date 
before August 10, 1935, to the date of the trial, September 10, 1935, as 
on the latter date he testified that he was then in command of the Veterans• 
Camp DBR-3-N at Carlsbad, New Mexico, had been present at that camp on 
August 10, 1935, and that accused "up to July 31st was second in contna.nd 
at my Camp and after that be was second in commend at F-37-N" at Dark 
Canyon, Arizona. Also,Orren s. Conner, CCC enrollee at Camp DBR-3-N, 
testified that Lieutenant Hagman was coilllllanding officer of that camp on 
August 10, 1935. Lieutenant Hae,nan further testified that he was a first 
lieutenant, Infantry Reserve, from December 30, 1934, that aceused was a 
first lieutenant, Air Reserve, that he (Lieutenant Hae,nan) was senior to 
accused "by three or four months. He ranks from March 31, and I rank from 
December 31, 1934", and that while accused was serving under him at 
Camp DBR-3-N there was no question as to who was senior. (Hagman, R. 15, 
22-25,60,61; Brimhall, R. 30; Wilkinson, R. 14; Conner, R. 38) 

As to the proper station of accused on the evening of August 10, 1935, 
Lieutenant Hagman testified: 

"~. At this time, wbat'was the proper station of Lieutenant 
Adams? 

A • . To my knowledge he was assigned to my Camp and on de
tached service, as second in comnand in Camp F-37-N." 
(Hagman, R. 23,24) 

Lieutenant Hagman apparently was mistaken in this testimony as pare.graph ll, 
Special Orders No. 26, Headquarters Fort Bliss District, Civilian Conser-· 
vation Corps, Fort Bliss, Texas, July 31, 1935, a duly authenticated copy 
of which is attached to the review of the staff judge advocate, shows the 
following: 

"First Lieutenant Carlisle Gilliam Adams, Air-Res., 
is relieved from further duty with CCC Company 1826, Camp 
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DBR 3 N, Carlsbad, New Mexico end from temporary duty at 
ca.mp l!' 37 N, Guadalupe, Carlsbad, New Mexico, is then 
assigned to duty with CCC Company 2868, with temporary duty 
station at Camp F-37-N, Guadalupe, Carlsbad, New Mexico and 
will report for duty accordingly. 9 

The exact date accused departed trom Camp DBR-3-N for his new station does 
not appear but it was probably around July 31, 1935, as Dr. E.T. Wilkinson, 
cemp physician, testified that on August lO, 1935, accused had been away 
from Camp DBR-3-N •about two weeks" (R. 14). 

The prosecution displayed upon a blackboard before the court a 
diagram of the officers' quarters at Camp DBR-3-N. This diagram was not 
introduced in evidence but it was identified as being approximately accurate 
by competent witnesses (Wilkinson, R. 8; Hagm.n, R. 18). Since a copy of 
this diagrelll was not attached to the record of trial it is not possible 
to locate definitely the rooms occupied by the various individuals liTing 
at the officers' quarters. However, it appears that the officers' quarters 
consisted of four bedrooms, a living room and a mess hall. All of the 
rooms were separated from each other by partitions which were about eight 
feet high and which extended about two-thirds of the distance from the 
floor to the ceiling. Bero.re accused's departure he occupied the bedroom 
adjoining that of Lieutenant Hagman, and when he departed he left behind 
him in this bedroom some of his personal property. After accused's de
parture and before August 10, 1935, Lieutenant Hagme.n caused accused's 
property to be moved into the living room and later into an unoccupied 
room in the mess hall, and infomed Dr. E. T. Wilkinson, physician of the 
camp, that he might m:>ve into the room foi,nerly occupied by accused, which 
Dr. Wilkinson did at sometime prior to August 10, 1935. Lieutenant Hagman 
did not advise accused that his property had been moved "because I could 
not get in contact with him. Other than that I did not feel it necessary". 
Lieutenant Hagman admitted, however, that when accused departed from 
Camp DBR-3-N he left some unfinished business behind him which caused 
accused to return to his former camp on numerous occasions before August 
10, 1935. 

On the evening of August 10, 1935, the bedrooms of the officers' 
~uarters were occupied by Lieutenant Hagman, Dr. Wilkinson, camp physician, 
and Mr. J. D. Brimhall, educational adviser of the camp. Dr. Wilkinson 
occupied the room formerly assigned to accused and which was adjacent to 
that of Lieutenant Hagman. Mr. Brimhall occupied one of the other bedrooms 
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wh:lch was across the hall from that of Lieutenant Hagman. The remaining 
bedroom was vacant. (Hagman, R. 17,18,20-22,24; Wilkinson, R. 6,8,9,11-13; 
Brimhall, R. 32) 

Dr. Wilkinson and Mr. Brimhall each testified that he bad known 
Lieutenant Hagman and accused tor approximately two months and was able 
to recognize and differentiate between the voices of the two officers 
(Wilkinson, R. 7; Brimhall, R. 30). 

At about 3 a.m. on the morning of August 10, 1935, Dr. Wilkinson 
was awakened in his room by accused striking a match and looking into his 
face. Accused asked Dr. Wilkinson where his property was located and Dr. 
Wilkinson info:mied him that it had been stored some place but its exact • 
whereabouts was unknown to him. Accused then left Dr. Wilkinson's room. 
Fifteen or twenty minutes l.ater Dr. Wilkinson heard a dull sound on 
Lieutenant Hagman's door and heard Lieutenant Hagman say •come in". 
(Wilkinson, R. 6) As to what transpired in Lieutenant Ha~'s room, 
Lieutenant Hagman testified as follows: 

"I was awakened at what I checked up later to be 
about 3:00 in the morning by Lieutenant Adema standing 
over me apparently having beaten me to awaken me and 
shouting in a very loud and very much disturbed tone, 
'Where is my stutf. Where are my things' or words to 
that effect. He was trying to strike me and I eat up in 
bed. My bed is up on stilts and is about four feet in the 
air. I sat up in bed and kicked him off with my teet 
and he backed up across the room and said, 'What authority 
do you have to move my things?' I said, 'I have that 
author! ty as Commanding Officer of this Camp. I can assign 
quarters or I can move personal effects of anyone. ' . Arter 
that, he came on and struck me several times more, made 
rushes at me from across the room. When he saw he could 
have no effect that way, he attacked me verbally, called me 
various things, among them a low-down bastard. He said, 
'By God, you are worse than a low-down bastard, you son-of
a-bltch, you are worse than a son-of-a-bitch. I dare you to 
come out and fight me.' He asked for a club. He said, 
'Give me a club and I lfill beat you up.' He said, 'l ought 
not to beat you with my fists, I ought to take my gun and 
beat your brains out, you son-of-a-bitch' or words to that 
effect. I had a wastepaper basket 1n the corner of the 
room, in which I had set a metal pitcher. He picked the 
thing· up and threw it at me. I dodged it and it came 
through and broke a window behind me and he backed up. I 
think after that, if I remember right, he made several 
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more rushes at me and exhausted himself e.nd backed up 
,. across the room and attacked me verbally until he 

exhausted himself that way. Finally he left the building. 
After he left, I followed him to the door and turned out 
the light in the front room, which was shining down the 
front hall, and that is about the extent of it" (R. 15-17), 

e.nd as to the injuries he received as follows: 

"The injuries about my face and head I can only tell 
tbat I assume I got them from Lieutenant Adams. When I 
went to bed I did not have them. When I woke up I sat up 
in bed and I do not believe a~er I sat up in bed, because 
of my height in the bed, that Lieutenant Adams struck me 
about the face and head. I know he struck me several times 
_about the body. The next morning I asked the Doctor to 
examine me and I had the bruises on my face and head e.nd I 
must have received them when I was asleep or when I was 
being wakened by Lieutenant Adams." (R. 19) 

Lieutenant Hagman and accused were alone in the room except for a 
time when Mr. Brimhall came in and endeavored to stop the attack upon 
Lieutenant Hagman by accused (Hagman, R. 20,23; Brimhall, R. 32). Although 
there was no light burning in Lieutenant Hagman's room,sutficient light 
entered the room over the partitions from the light burning in the living 
room to permit persons and objects to be distinguished (Hagman, R. 21; 
Brimhall, R. 32,33). Lieutenant Hagman also testified that he did not 
attack accused and that it was not necessary for accused to defend himself 
in any way, that he did not leave his bed during any of the time accused 
was in his room, and that nothing happened between the time accused left 
his room and the following morning to have caused the injuries which he 
noticed in the morning (R. 23,24,26). 

On cross-examination Lieutenant Hagman could not remember.positively 
whether he was wearing shoes or was between the sheets at the time accused 
entered the room, but :f'rom his habits he believed he was not wearing shoes 
and was sleeping under the sheets, although there was a possibility that 
he might have had on his night slippers. Lieutenant Hagman admitted tbat 
his recollection of the affair which took place tbat evening was not clear 
except that he remembered clearly the words accused spoke to him and the 
tact that accused threw the water pitcher at him. He also admitted that 
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the relations between accused and himself were •rather strained" and 
that •so tar as my reactions were concerned, I had been more or less 
trying to protect Lieutenant Adams". (R. 21,22,27,28) 

Dr. Wilkinson testified that he overheard the following: 

•***Lieutenant Adams went into the room and asked 
by what authority he had moved his things. Lieutenant 
Hagman's reply was.that he was the Commander of the Camp 
and had the right. Then Lieutenant Adams disputed the 
tact that he had the right to move his stuff and they had 
a few words. Then I heard glass falling on the floor. I 
heard furniture moving as if being turned over, or partly 
turned over. Then I Judged there was an attack by someone. 
I did not see it, I was in my bed. I got up about that time 
and went out to the door to get in and there were two, I 
believe three, I am satisfied there were three at the door 
at the time I got there, and I could not see in and I could 
not get in. I walked back, thinking I would find the 
.Educational Advisor and ask him what he thought would be 
best for us to do, but I did not find him. During that time 
there was cursing, that is, Lieutenant Ad.ams was cursing 
Lieutenant Hagman. 

* • • • 
Q.. What did Lieutenant Adams say, in the way of profanity? 
A. He said, 'You will tell some more damn lies on me, will 

you, you bastard, you son-of-a-bitch. Come out and fight.• 
That was repeated a number of times, about the same words. 

Q.. Do you or do you not recall hearing Lieutenant Adams say, 
'I ought not to hit you with my fist, but should beat your 
brains out with my pistol, you son-of-a-bitch'? 

A. It was about like this, •I should not fight you with my 
fist but should get a pistol and beat your brains out. 
Give me a club'. He asked that of some one, I don't 
know who it was. No one gave him a club. 
Did you or did you not, at any time, hear Lieutenant 
Adams refer to Lieutenant Hagman as a son-or-a-bitch and 
bastard? 

A. Yes, sir, several times.
* * • • 
Q. Did you hear the breaking and clashing or gla.s s at any 

time, e.s if e. window were being broken? 
A. Yes, sirw (R. 6-8,10-11), 
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and as to Lieutenant Hagman's injuries discovered the following morning 
as follows: 

"A.. A bruise on the left jaw, lower jaw, a slightly 
abraded surface above the eye, and, at the time, I 
did not notice that he had received a blow over the 
eye, but there afterwards developed a black eye. 

~. Did Lieutenant Hae,:nan complain of his ribs to you, 
at the time? 

A. Yes, sir. That had been an old injury he told me. 
He had been hurt before and they hurt him then badly.• (R. 11) 

This witness also testified that he did not hear Lieutenant Hagman curse 
accused in the presence of accused (R. 11). 

Mr. Brimhall testified that he was awakened at about 3 a.m. on August 
10, 1935, by the conversation between accused and Dr. Wilkinson. Witness 
heard accused go into Lieutenant Hagman's room but did not hear any knock. 
He heard accused ask Lieutenant Hagman where his property was and heard 
accused call Lieutenant Hagman "a God damn son-of-a-bitch, a bastard and 
a son-of-a-bitch" numerous times. Witness then crossed the hall to 
Lieutenant Hagman's room and endeavored to induce accused to leave 
Lieutenant Hagman's room. While standing in the doorway witness saw 
accused make several rushes at Lieutenant Hagman and strike at him at 
least twice. During these attacks Lieutenant Hae,:nan was sitting on the 
bed with his back to the wall trying to protect himself with his feet. 
Witness heard no profanity used by Lieutenant Hagman end did not recall 
whether or not Lieutenant Hagman was wearing his shoes. Witness also 
heard accused say to Lieutenant Hagman, "I should take my gun and beat 
your bra.ins out", and heard the breaking and shattering of glass. (R. 31-36) 

Mr. Orren s. Conner, an enrollee at Camp DBR-3-N, testified that he 
was a night watchman at the camp. At about 3 a.m. on the morning of August 
10, 1935, this witness heard a commotion coming from the officers' quarters. 
Apparently he went into the officers' quarters for he testified he saw 
and heard accused call Lieutenant Hagman "a son-of-a-bitch and said, 'You 
are worse than a son-of-a-bitch'•. He also testified that he saw accused 
trying to attack Lieutenant Hagman but, as Lieutenant Hagman's bed was 
about three e.nd one-half feet tall and Lieutenant Hagman had retreated 
back into the corner of it, accused was unsuccessful. (R. 37,38) 
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Mr. loodrow Clavin, an enrollee at Ce.mp F-37-N, testified that on 
the evening or .A.ugust 10, 1935, he accom;pSD.ied accused to camp DBR-3-B. 
After their arrival at the c8lll;P, which was arter 12 o'clock midnight, 
accused said "he was going to get a few ot his things and would be l'ight 
back out•. Accused went into '\he o:t:t'icera' quarters and returned shortly 
thereatter without his property and at th1s lime aaid to witness, "Re 
couldn't get away with that•. Accused then returned to the o:t:t'icers• 
quarters and shortly thereatter witness heard scuttling inside •like 
:f'Urniture was being overturned•. 11 'tness testified he was familiar with 
the voice of accused and heard~accuaed call.someone •a yellcnr son-of-a
'bi tch and that he was lower down lih8l1 a nigger•. (R. 40-42) 

'.the evidence indicates that both accused alld Lieutenan~ Hagman were 
sober (Hagman, R. 25; Brimhall, R. 34:-35; Collll.er, R. 38). 

Accused elected to take the stand in his own bahal.t. He testified. 
that after his departure from Camp DBR-3-N it had been necessary for him 
to return to that camp a number ot times to finish certain work and that 
he had believed the room in the otficers' quarters was still his, and 
that on one or these visits he had told tieutenent Hagman that he would 
remove his property at his earliest convenience (R. 44,45). A.13 to the 
trouble on the evening or August 10, 1935, accused testified as follows: 

"Q.. Tell the Court just exactly what happened the night of 
August 10th. 

A. That night I came back from Carlsbad. I had been on a 
mission for the Camp at F-37-N, and stopped there to 
get some of my belongings which were in my quarters, 
just in the rear from Lieutenant Hagman's room. When 
I went in there I did not see any of them. I had had 
them packed up and laid on the floor and fixed to pick 
up the first opportunity I had, because I was going 
backwards and forwards a good many times. It kind of 
ma.de me mad. I came back out and knocked on Lieutenant 
Hagman's door, which was right next to me, just as the 
door is shown there. He said, 'Come in. I came in and 
grabbed his bunk:, it was sitting up that high from the 
floor on stilts, shook it and asked him where my stuff 
was and he said it was moved into the mess hall. I 
asked him what right he had to move my stutt e.nd with 
that he said - and by the way he was lying there with 
his shoes on, on top of the bunk. When I asked him 
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by what authority he moved my stuff, he raised up 
and kicked me 1n the jaw, sat up in bed and then. 
things commenced to happen. Then I am not· clear 
just what happened, but there was a trace.a. at 
course, when Brimhall and Dr. W'illdnson cmne in., 
they stood in the door behind us. I moved up in. 
the tront and went out toward the tront end ot the 
building. 

~. llhen he turned around end kicked you out ot the bunk, 
did he say anything? 

A.. ll'b.en I asked him what authority he had, he said, 'I 
em the Comm.anding Otticer and give the orders and 
you ought to know that', and by that he kicked me in 
the jaw. He also said, 'Get out of here and stay out 
of here'. 

Q • .Arter this fight started were you the aggressor or 
just defending yourself? 

A. lfell, I was more or less defending myself. 

~. Did you fight, both or you standing up? 
A.. Yes, sir. 
(1. · Did he strike at you? 
A.. Two or three times. 
Q. With his fists? 
A. Yes, sir. 
Q. Standing up? 
A. Yes, sir.• (R. 45-47) 

Accused testified on cross and redirect examination that he and Lieutenant 
Ha.gm.an were not on friendly tem.s as whib he was on duty at Camp DBR-3-N 
as summary court he had objected to Lieutenant Hagman discharging fitteen 
Mexicans without giving them a hearing of any kind, which objection on 
his part had resulted in the receipt by him or a reprimand trom the Sub
district Commander and his transfer to Camp F-37-N (R. 45,47,48). Accused 
could not remember having used abusive language to or having thrown anything 
at Lieutenant Hagman on.the evening 1n question. He further specifically 
denied attacking Lieutenant Hagman, calling him a •son-of-a-bitch• or a 
"bastard", or asking for a club during his altercation with Lieutenant 
Ba.gm.an. He testified he had drunk two or three bottles ot beer that 
evening prior to his quarrel w1 th Lieutenant Hagman and that he did not 
realize he Wt!.S having an altercation with his commanding officer and 
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superior officer. Accused also testified that he had been originally 
commissioned in the .Air Corps Reserve in 1925 and that his service in 
the reserve had been continuous since that date. He further stated 
that he had been promoted to First Lieutenant, Air Corps Reserve, in 
1933, and did not know whether or not he was senior to Lieutenant Hagman 
(R. 49-54). 

Lieutenant Hagman was recalled as a w1tness by the prosecution for 
the purpose of attacking the credibility of accused as a witness and 
tor the purpose of explaining in more detail the relations existing 
between accused and himself' prior to .August 10, which matters had been 
originally brought out during Lieutenant Hagn:nn's cross-examination and 
later referred to by accused in his testimony on cross-examination and 
redirect examination. Over the objection of defense counsel that the 
testimony was irrelevant, Lieutenant Hagman was permitted to testify that 
he had helped accused out or difficulties on several occasions prior to 
August 10. He was permitted to testify in detail as to the nature of 
these difficulties, as follows: About two weeks after accused joined 
Lieutenant Hagman's company, and in the absence of Lieutenant Hagman, 
accused had treated the Subdistrict Conmander, who was then making an 
inspection, in a manner which caused the Subdistrict Commander to suggest 
to Lieutenant Hagman that accused be brought before "a board". Lieutenant 
Hagman succeeded in keeping accused from being brought before this board. 
Some time later accused, who was post exchange officer, was short in 
merchandise of the exchange as follows: June, $60; July, $70. The Sub
district Co:nmiander suggested to Lieutenant Hagman that he prefer charges. 
Lieutenant Ha~, however, did not prefer the charges. After referring 
to the abOTe instances, Lieutenant Hagman further testified that he knew 
accused to have been guilty on each of the occasions mentioned, whereupon 
the law member directed that the questions and answers in regard to these 
matters be withdrawn and not considered by the court. (R. 55,59) 

Arthur C. Anderson, senior leader at Camp DBR-3-N, a witness in 
rebuttal tor the defense, testified that p~ior to the second week of' 
1uly, 1935, relations between accused and Lieutenant Hagman appeared to 
be friendly but that shortly before accused left Camp DBR-3-N accused 
and Lie.utenant Hagman did not speak to each other (R. 62,63). 

5. Before discussing the evidence it is desired to discuss briefly 
the ruling of the law member referred to supra. The testimony of 
Lieutenant Hagman with respect to the past misconduct of accused was 
inadmissible for the purpose of attacking the credibility of accused as 
a witness because it amounted to mere accusations. Convictions of 
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crimes involving moral turpitude may be shown as affecting the credibility 
of a witness but nothing short of conviction may be shown. Par. 124 J?,, 
p. 133, M.C.M., 1928; CM 202770, Cooley, and authorities cited therein. 
While it is proper on redirect examination of a witness to inquire into 
the cause of bias and 111 feeling brought out on cross-examination, it 
is not proper to go into detail in regard to these matters. 2 Wigmore 
on ETidence, sec. 952; Mccann v. State, 182 Pae. 96. In the instant 
case Lieutenant Hagman was pennit~o testify in detail as to his 
previous relations with accused. It tnerefore appears that the admission 
ot this testimony was in error. The Board of Review, however, is ot the 
opinion that the error was cured by the action of the law member in 
directing that the objectionable matter be withdrawn and not considered 
by the court. In reaching this decision the Board of Review has given 
careful consideration to the rule covering such matters set forth in 
Hopt v. ~' 120 u.s. 430, 7 Sup. ct. 614, 30 L. Ed. 708, as follows: 

"But*** as to the admissibility of the evidence, 
if it was erroneously admitted, its subsequent withdrawal 
from the case, with the accompanying instruction, cured 
the error. It is true, in some instances, there may be 
such a strong impression made upon the minds of a jury by 
illegal and improper testimony, that its subsequent with
drawal will not remove the effect caused by its admission; 
and in that case the original objection may avail on appeal 
or writ of error. But such instances are exceptional. The 
trial of .a case is not to be suspended, the jury discharged, 
a new one sUIJlilloned, and the evidehce retaken, when an error 
in the admission of testimony can be corrected by its with
drawal with proper instructions from the court to disregard 
it." 

6. The evidence for the prosecution establishes beyond a·reasonable 
doubt that accused said the words to Lieutenant Hagman alleged in the 
Specification of Charge I, that he struck Lieutenant Hagnan in the manner 
alleged in Specificati~ 1, Charge II, and that he offered violence against 
Lieutenant Hagman as alleged in Specification 2, Charge II. In regard 
to the latter specification of Charge II, the phrase, "offers any violence", 
as used in the 64th Article of War, has long been construed to include an 
assault. M.C.!iI., 1928, p. 148; Winthrop Reprint, p. 120; CM 196923, Frakes. 

7. There remain, however, two questions for consideration, nen:ely, 
first, was Lieutenant Hagman the superior officer of accused within the 
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meaning of the 63d and 64th .Articles or War on August 10, 1935 (Charges I 
and II), and second, was Lieutenant Hagman in the execution or bis office 
at the time he vras attacked b7 accused within the meaning of the 64th 
.Article or War (Charge II). 

As to the first question, the testimon7 of Lieutenant Hagman shows 
that he, Lieutenant Hagman, was the senior officer; that he ranked from 
December 31, 1934, and accused from March 31, 1935. This testimony was 
not denied b7 accused. Section 127 a (8), National Defense Act, as 
emended, 41 Stat. 785, 43 stat. 107s"7u.s.o. 10, 511, provides: 

"Unless special. assignment is made by the President 
under the provisions of the One hundred and nineteenth Article 
of War, all o:f'fic.er.s in the active service ot the United 
States in any grade shall take rank. e.c.cording to date, which, 
in the case of an officer of the Regular Army, is that stated 
in his commission or letter of appointment, and, in the c.aae 
of a reserve officer or an officer of the National Guard 
called into the service of the United States, shall p~ecede 
that on wllich he is placed on active duty by a period equal 
to the total length or active Federal service and ser.vice 
under the provisions of sections 63, 64 and 65 of Title 32 
of whi_ch he may have perfonned in the grade in which called 
or any higher grade.• 

That in fact Lieutenant He.©JlAl1 wu the senior officer appears trom the 
dul7 authenticated copies of pertinent orders referred to supra in thia 
opinion, which show that Lieutenant Hagnan was ordered on active duty 
as a first lieutenant with re.nk fr&m December 31, 1934, and that accused 
wa• ordered on active dut7 as a first lieutenant with rank from March 17, 
1935. •superior officer" is defined in the discussion of the 64th 
Article of War on page 147, Manual tor Courts-Martial, 1928, as follows: 

"137 •superior orticer• is meant not onl7 the commanding 
orricer or the accused, whatever ma.7 be the relative rank 
of the two, but en7 other commissioned officer of rank 
su;perior to that of the accused." 

In the view o:f' the Board this definition is equall7 applicable to the 
like phrase used in the 63d Article of War. 
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Reserve officers on duty with the Civilian Conservation Corps are 
persons subject to military law. CM 202479, Babbington; CM 202366, !2!,; 
CM 201678, .Anderson; CM 202770, Cooley; CM 203356, Parkhill. 

The Board therefore concludes that Lieutenant Hagman was the 
superior officer of accused on August 10, 1935, within the meaning of the 
63d and 64th Articles of War. 

The next question is whether Lieutenant Hagman was in the execution 
of his office within the meaning of the 64th Article of War at the time 
accused committed the acts alleged 1n the specifications of Chargf II. 
The evidence indicates that Lieutenant Hagman was commsnding orticer of 
Camp DBR-3-N at the time these acts were committed against him, that he 
waa probably asleep in bed in his quarters at that camp when he was 
struck "in the face and on the head and jaw• by accuaed (Specification l, 
Charge II), and that he was arguing with accused concerning accused's 
personal effects left 1n the camp at the time accused threw the metal 
pitcher and waste basket at him (Specification 2, Charge II). As to the 
duty status of a coill!Il8.nding officer it is stated in the Manual for 
Courts-Martial, 1928, page 159, as follows: 

"The comnanding officer of a post, or of a comna.nd, 
or detacbment in the field in the actual exercise of cam
me.nd, is constantly on duty.• 

Paragraph 2, Army Regulations 210-70, .Auguat 20, 1934, provides, 
among other things, that a comm.anding orticer will command all troops 
and administer all affairs connected with the post of Which he has charge, 
that he will make all assignments of quarters, and that he is reSl)onsible 
for the discipline of all military personnel, the strict enforcement of 
laws and regulations, and the proper condition et quarters. 

It is stated on page 148, Manual for Courts-Martial, 1928, as follows: 

n.A.n officer is in the execution of his office 'when 
engaged in any act or service required or authorized to be 
done by him by statute, regulation, the order of a superior, 
or military usage.' (Winthrop.) It may be taken in general 
that striking or using violence against any superior officer 
by a person subject to military law, over whom it is at the 
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time the duty of that superior officer to maintain 
discipline, would be striking or using violence against 
him in the execution of his office." 

In an opinion dated April 3, 1929, The Judge Advocate General held 
that the term; "in the execution of his office", is used in the 65th 
Article or War in the sa:!J.a sense es in the 64th Article, so that the 
views expressed in that opinion in regard to a noncommissioned officer 
in the execution of his office are equally applicable to the 64th 
Article of War. In that opinion it was held as follows: 

"In the specific case to which you refer, the non
commissioned officer appears to have been engaged in the 
duties of his office when the insult was offered. The 
particular nature of thesJ duties is not material. What 
was said was under all the circumstances an insult to the 
office. To constitute an offense, it was not essential 
that the noncomnissioned officer should have been giving 
the soldier en order, or instruction, within the company 
area. Whether or not the accused was a prisoner under a 
sentinel, or whether the noncommissioned officer had 
asserted specific and immediate authority over him, do not 
appear to have been determinative circumstances." JAG.250.46 

From. the foregoing the Board of Review is impelled to hold that 
Lieutenant Hagman was in the execution of his office at the time he was 
struck in the face by accused (Specification 1, Charge II), and that he 
was also in the execution of his office et the time the water pitcher 
and waste basket were thrown et him by accused (Specification 2, Charge II). 

a. At the time of trial accused was 43 years of age. Records on 
file in The Adjutant General's Office show he enlisted in the .A:rm:y on 
December 12, 1917; was coIIl!lissioned e second lieutenant, Air Corps, on 
July 18, 1918; sailed for France on August 22, 1918, returned on September 
5, 1919, end was discharged on October 24, 1919. He was commissioned a 
second lieutenant in the Air Corps Reserve on September 16, 1925. He 
was promoted first lieutenant, Air Corps Reserve, on January 22, 1930, 
and recommissioned a first lieutenant, Air Corps Reserve, on January 22, 
1935. He has perfonned active duty service as e reserve officer as 
follows: 
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May 30, 1926, to June 13, 1926; 
September l, 1927, to September 14, 1927; 
August 19 1 1928 1 to September l, 1928; 
August 18, 1929, to August 31, 1929; 
July 5, 1930, to July 18, 1930; 
March 31, 1935, to de.te. 

9. The court was legally constituted. Accused aa a reserve orticer 
is subject to military law (see authorities cited~). No errors 
injuriously a:rtecting the substantial rights or accused were committed 
at the t~ial. The record or trial 1a legally sufficient to su;,port the 
findings or guilty and the sentence and warrants confinnation thereof. 
A sentence of dismissal is authorized upon conviction of Tiolation of 
the 63d or 64th Article or War. 

I I ! 

Wt. '/ 1 I 
' ~ 

.'1;')
~~{\...L(J~~U-~~~~1-·,~c..x'-·-·.....~~· Judge Advocate. 

}~ , Judge Advocate. 

, Judge Advocate. 

To The Judge Advocate General. 
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WAR DEPAR'!MENT 

In the office of ~e Judge Advocate General 
Washington, D.C. 

Board of Review 
CM 203719 

UNITED STATES ) l!'ll"l'H CORPS AREA 

v. 
) 
) Trial by o.c.M., convened at 
) Fort Knox, Kentucq, August 

Major (then Captain) CHARLES ) 13-17, 1935. Dismissal. 
J. SULLIVAN (0-8025), 10th ) 
Infantry. ) 

OPINION of the BO.ARD OF REVIEW 
HALL, 'l'URNBULL and SMI'm, L.M., Judge Advocates. 

l. The Board of Review has examined the record of trial in 
the case of the officer named above; and submits this, its opinion, 
to The Judge Advocate General. 

2. The accused, who has been prollX)ted to Major since his trial, 
was tried upon the follotrlng charges and specifications: 

CHARGE I: Violation of the 96th .Article of War. 

Specification l: In that Captain Charles J. Sullivan, 
10th Infantry, did, at or near Elizabethtown, 
Kentucky, on or about June 10, 1935, with intent 
to deceive Willis Viers, who was then on duty as 
room clerk in Burnett's Hotel, at or near .Elizabeth
town, Kentucky, falsely state in substance to said 
Willis Viers that the wom8B for whom said Captain 
Sullivan was seeking to engage a room in said hotel 
was the wife of said Captain Sullivan which state
ment was known by said Captain SUllivan to be 
untrue in that said woman was not the wife of said 
Captain Sullivan. 

Specification 2: In that Captain Charles J. SUllivan, 
10th Infantry, having previous!:, introduced to 
Second Lieutenant Charles J. Bondley, Jr., 10th 
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Infantry, a woman not the wife or ea.id Captain 
8ullivan, with whom he, the said Captain Sullivan, 
na then registered as "Capt & Mrs Sullivan Ft Knox" 
at Burnett's Hotel, at or near Elizabethtown, 
Xen_tuclcy, 41d, at Fo~ Knox, Kentucky, on or about 
June 22, 1935, With intent to deceive said Second 
Lieutenant Bandley, falsely state in substance to 
said Second Lieutenant Bondley, that said woman 
we.a a relative or said Captain Sullivan, which 
statement was known b7 the said CaJ;)tain Sullivan 
to be untru.e in that said woman was not a relative 
of said Captain SUllive.n. 

CHARGE II:. Violation of the 95th Article ot War. 

Specirication l: In that Captain Charles 1. Sul1iV8ll, 
10th In:fantry, did, at Fort Knox, Kentucky, on or 
about J"une 12, 1935, w1 th intent to deceive Captain 
:Francia M. Rich, 10th In:fantl"1, and ror the purpose 
of obtaining the permission or said Oaptain Rich 
to abeent himself from said Fort Knox, otriciall7 
state to said Captain Rich, in substance, that some 
relatives or said Captain Sullivan were to be in 
Elizabethtown, Kentuclq, that afternoon and that he, 
the said Captain Sullivan, desired permission to 
absent himself from Fort Knox in order to meet his 
said relatives in !llzabethtown, which statement 
was known by the said Captain Sullive.n to be untrue 
and misleading in that he, the said Captain Sullivan, 
was not expect1Jlg relatives to be in Elizabethtown 
that afternoon ud was not intending to meet any or 
his relatives there. 

Specification 2: In that Captain Charles -:r. Sullivan, 
10th Infe.ntr,., at or near Elizabethtown, Kentucky, 
on or about J"une 12, 1935, did register himself and 
a woman not his wife as •capt &. Mrs Sullivan Ft Knox" 
in the public guests' register of Burnett's Hotel, 
at or near Elizabethtown, Kentucky, and, with said 
woman, under such reghtre.tion, did enter into 
occupancy or a certain bedroom in said hotel. 
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Spec1:f'icat1on 3: In that Captain Charles 1. SUl.livu.. 
10th Infantry, did, at Elizabethtown, J:entuct;r, 
during the period trom on or about .Tuu 12, 193:5• 
to on or about J"une 24, 1935, occup7 w1 th a woman. 
not his wife a certain bedroom in Burnett•• Hot~l. 
at or near Elizabethton., Kentucky., he and 8414 
woman. having been registered b7 h.1lll 1n the guesta• 
register ot said hotel. as "Capt & M:ra Sullivan P"' 
E:nox:". 

Speciticatioa ,: In that Captain Charles J". Sullivea, 
10th Infant17, did, at Burnett•s Hotel, at or near 
Elizabethtown, Kentucky, on or about J"une 24, 193:5, 
without protest or objection or ettort to correct 
the false impression conveyed, suffer a woman not 
his wife to introduce him as Captain Sullivan to 
Mrs. May H.amilton, wife o:r Captain Lewis H. 
H.amilton, Inf-Res., then on active duty, thereby 
conveying the 1mpression that he, the said Captain 
SUlliT8.D., was the husband of the said woman so 
introducing him, he and said woman being registered 
at said hotel as •capt & Mrs Sullivan Ft Knox", 
as he then well knew. 

He pleaded not guilty to all charges and speciticaticma. .U the 
close of the prosecution's case the defense moved for an acquittal 
on both charges and all epecifications. The court sustained the 
motion as to Specifications land 4, Charge II, finding the accused 
not guilty of these specifications, and overruled the 'DlOtion as to 
all other specifications and both charges. Arter the introduction 
of evidence and the arguments by counsel had been ean.pleted, the 
court found accused not guilty of Specifications land 2, Charge I, 
and o:r Charge I, but guilty or Specifications 2 and 3, Charge II, 
and of Charge II. No evidence ot previous condctions was introduced. 
Accused was sentenced to be dismissed the senice. The reviewing 
authority approved the sentence and :rorwe.rded the record ot trial 
for action under the 48th Article o:r War. 

3. The Board ot Review adopts and hereby makes a part ot 
this opinion the summa17 o:r evidence and discussion thereot in 
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paragraphs 2 to 6, both inclusive, of the review of the Corpa Area 
J'udge Advocate, Fifth Corps Area, of the record of trial in this case. 

4. Accused is 46 years of age. The statement of his Hl'Tice 
as contained in the Official Army Register ts as follows: 

"(Federal: Pvt. u.s. Marine Corps 20 :an. 09 to 22 :an. 
13.)--2 lt. Inf. Sec. O.R.C. 1~ Aug. 17; accepted l~ 
Aug. 17; active duty 15 Aug. 17; l lt. N.A.. 31 Dec. 17; 
accepted 4 Feb. 18; hon. dis. 20 May 19.--1 lt. of Inf. 
1 July 20; accepted 25 Sept. 20; capt. 1 July 20.• 

5. The court we.a legally constituted. No errors illjurioual.y 
affecting the substantial rights of the accused were coDmitted 
at the trial. The record of trial is legally- sutt1c1ent to auppor1; 
the findings of guilty and the sentence and warrants confirmation 
thereof. A sentence ot dismissal is mandatory- upon conviction of 
violation or the 95th Article or War. 

JI I 
. I r I ' rW I <.. cJ) 

-~---~-.-~--~---~~~'""-:-·-·....----~·-----: ::::: ~::::::: 
~~ , Judge Advocate. 

To The Judge Advocate General. 



WAR DEPARTiillIT (283) 
In the office or The 1udge Advocate General 

Washington, D.C. 

Board or Review 
CM 203769 

UNITED STATES ) HAWAIIAN SEPARATE COAST .ARTILLERY BRIGADE 
) 

v. ) Trial by G.C.M., convened at 
) Fort DeRussy, T.H., August 16, 

Private SIDNEY M. DICKEY' ) 1935. Dishonorable discharge. 
(R-1462370), Battery D, ) and confinement for one (1) 
55th Coast .Artillery. ) year. Disciplinary Barracks. 

HOLDING by the BOAAD OF REVIEW 
HALL, TURNBULL and SMITH, L.M., Jud_ge Advocates. 

l. The record of trial of the soldier named above has been examined 
by the Board of Review. 

2. The accused was tried upon the following Charge and specifi
cations; 

CHARGE: Violation or the 84th Article or War. 

Specification l: In that Private Sidney M. Dickey, Battery 
D, 55th Coast Artillery, did, at Fort Ruger, T. H., 
on or about June 29, 1935, unlawfully sell to Mr.Pedro 
Valera, Post Shoe Shop, Fort Ruger, T. H., one (l) pair 
of shoes, garrison, or the value or about two dollars and 
thirty cents ($2.30), issued for use in the military 
service of the United States. 

Specification 2: I~ that Private Sidney M. Dickey, Battery 
D, 55th Coast Artillery, did, at Fort Ruger, T. E., on 
or about July 2, 1935, unlawfully sell to I:::r. Pedro 
Valera, Post Shoe Shop, Fort Ruger, T. H., one (1) pair 
of shoes, service, of the value of about three dollars and 
one cent ($3.0l), issued for use in the military service 
of the United States. 

Specification 3: (Finding or not guilty) 
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Accused pleaded not guilty to the Charge and all specifications end was 
found guilty of the Charge and Specifications 1 and 2 thereunder, and 
not guilty of Specification 3. No eTidence of previous conTictions was 
introduced. He was sentenced to dishonorable discharge, forfeiture or all 
pay and allowances due or to become due, and confinement at hard labor 
for one year. The reviewing authority approved the sentence, designated 
the Atlantic Branch, United States Disciplinary Barracks, Governors 
Island, New York, as the place of confinement, and forwarded the record 
pursuant to Article of War 50i. 

3. In the opinion of the Board of Review the record is legally 
sufficient to support the findings of guilty of the Charge and Specification 
l alleging the unlawful sale on or about June 29, 1935, of one pair of 
garrison shoes of the value of about $2.30, issued for use in the military 
service of the United States. The evidence with respect thereto will not 
be set out except in so far as it is pertinent to the second specification. 

4. Specification 2 alleges the unlawful sale on or about July 2, 
1935, of one pair of service shoes of the value of about $3.01, issued 
for use in the military service or the United States. The court, without 
objection, took judicial notice of AR 30-3000, paragraph 5, May 10, 1934, 
which gives the value of shoes, service, as $3.0l (R. 5). The record 
shows that the shoes in question were issued to accused for use in the 
military service of the United States (Sgt. John o. Brown, :aattery D, 
55th C.A., R. 20,22). However, the evidence does not show that the sale 
of the second pair of shoes was not contemporaneous with the sale of the 
first pair, or that there -.ere two separate and distinct transactions. 
The only competent evidence in the record on this point is found in the 
testimony of :Mr. Pedro Valera, 2295 North King Street, Honolulu, T. H., 
the ma.n to whom the shoes were sold, which is in pertinent part as follows: 

"Q Do you know the man being tried? 
A Yes, sir. 
Q Do you see him in this room? 
A Which one? 
Q The man being tried. Is he in this room now? 
A Yes sir, over there (indicating accused). 
~ Do you know his name? 
A Yes, sir. 
Q What is it? What's his name? 
A Sidney Dickey. 
Q What was your occupation on or about June 28, 1935? 
A No answer. 
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Q What kind of work were you doing around the end of June? 
A I then was shoemaker, sir. 
Q lhere? 
A Fort Ruger. 
Q Did you run the Post Shoe Shop at Fort Ruger? 
A No, sir. 
Q You just worked there, did you? 
A Yes, sir, only work there. 
Q Mr. Valera, did you see the accused, Private Dickey on er 

about June 28, 1935? 
A Yes, sir. 
Q Where did you see him? 
A Up at the Battery. 
Q You saw him. up at the battery on that date? 
A Yes, sir. 
~ Did you have any conversation with him at that time? 
A No, sir. 
Q Did he talk to you up there that day? 
A Yes, sir. He talked to me about the shoes. 
~ He what? 
A I go up there and he talk to me about them garrison shoes • 

. Q What did he have to say to you about them? 
A He said he want sell that there pair of garrison shoes to 

me, sir. 
~ He wanted to sell you a pair of garrison shoes? 
A Yes, sir. 
Q Did he sell you a pair of garrison shoes that day? 
A. Yes, sir. 
Q How much did you pay him for them? 
A A dollar and a quarter. 
Q Did you ever buy any other shoes from Private Dickey? 
A I bought some more, yes. 
Q You did buy some other shoes from the accused? 
A One more pai1 I buy from him, yes sir. 
Q What kind of shoes were they? 
A Heavy shoes, you know, GI. 
~ A pair of GI Service Shoes? 
A Yes sir, that's heem. 
Q And how much did you pay him for them? 
A A dollar and a quarter. 
Q Then in other words you bought two pairs of shoes from 

him, one pair of garrison shoes and one pair or service 
shoes; and you paid him a dollar and a quarter a pair for 
them, is that right? 

A Yes, sir. 

-~-
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~ Would you recognize either or both pairs of shoes you 
bought rrom the accused if you were to see them again 
e.t this time? 

A Yes sir. 
Q I show you a pair of garrison shoes (handing lritness 

Prosecution Exhibit C) and ask you to tell the court ir 
this is the pair or garrison shoes you bought trom the 
accused Private Dickey. 

A (Arter examination or S8llle) Yes sir, t,ese the11 alright. 
Q And this pair or service shoes Mr. Valera (hlmding witness 

Prosecution ltxhibit B), please take a look at them and tell 
us, if you can, whether or not this is the pair or eerTice 
shoes you bought from Private Dickey, the accused? 

.A (Arter examination of same) Yes sir, I buy them too. 
Q Why don't you have those •hoes in your pGssession now? 

Did someone take them awa7 from you? 
J. No sir, Lieutenant Lens ll.e come in shop and he tell me 

about them and I give them to Lieutenant Lewis, sir. 

CROSS EXAMINATION: 

Q,uestions by the defense: 

~ How do you know that these are the two pair of shoes you 
bought from the accused? 

J. They both got that Seven•E inside them, sir. 
Q What else have you got to identify them? They're not 

the only pair of size Seven-E shoes in the world, are they? 
J. This shoes I know that they got little wore already, that's 

how I know thh 1a one I buy- from Sidney Dickey. (Indicating 
Prosecution Exhibit '0') 

~ You'mean that those garrison shoes were slightly worn when 
you bought them from the accused? 

J. Yes, sir. 
~ .And there'• no other po1itive wa.7 that you can identity them? 

No~he~ way that you oan positively tell they're the 1ame 
pair or garrisoa shoes you bought trom the accused, except 
that they're •lightly worn and are size SeY,n•E? 

J. That'• all I can tell, 711 sir. 
Q, How about that pair or service shoe•, how ce.n you tell 

th11•r1 the ones you bought from the accused? 
.A 'l'hi1 one he never get anr wore, brand new kind shoes when 

I buy. 
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~ Anything else yo~ remember that'll identify them as 
the one• you bought from the accused? 

A They got that Seven-E inside heem too, that's all.• (R. 40•43) 

The Board is of the opinion that the circumstances established by 
the evidence are consistent with the hypothesis that the two pairs of 
shoe• were sold by accused at one time and that their sale, though 
alleged in two specifications, in tact constituted but one transaction. 
Thus the sentence is excessive as the total value of the property 1• 
only $5.31. In view of this conclusion it is not necessary tor the 
Board to express an opinion on the question of whether the record supports 
the finding of guilty of Specification 2 considered as an independent 
offense. 

~. For the reasons stated, the Board ot Review holds the record ot 
trial legally sufficient to support only so much of the sentence as 
involves dishonorable discharge, forfeiture ot all pay and eJ.lowancea 
due or to become due, and confinement at hard labor tor six months •. 

I I / 
I: I ' t I, 

_~__J_~ ,.\..;_·,...J_·__ ... _J_._, J'udge Advocate. 

........~:J~...,......,i,i.--------' Judge Advocate. ............. 
..,,.._______.....___ ~ ~ , J'udge Advocate • 





WAR DKP.ARTMENT (289) 

In the Office ot The Judge AdTocate General 
Washington, D.c. 

Board ot Review 
CU 203869 : 193S 

U N I 1' E D STATES ) SECOND CORE'S AREA. 
) 

Te ) Trial by G.C.M., conTened at 
) Governors Island, New York, 

Captain PAUL C. LIENHARD ) September 19 and 20, 1935. 
(0-137680), Cavalry Reserve. ) Dismissal, total torteitures 

) and confinement for two (2) 
) years. Penitentiary. 

OPDUON or the BO.ARD OF REVIElf 
HM.I., TORNEULL and SMITH, L.!l., Judge Advocates. 

l. The Board or Review has e:mmined the record or trial in the 
case or the officer nellled aboTe; and submits this, its opinion, to 
The Judge Advocate General. 

2. Accused was tried upon tour specifications alleging embezzle
mentor funds or a CCC Company in the aggregate emount or $1147.37, in 
violation or the 93d Article or War (Charge I); end upon four specifi
cations alleging the execution or false certificates with the intent 
to deceive superior milita:ry authorities, in violation of the 95th 
.lrticle ot War (Charge II). The specifications of which accused was 
finally convicted will be set forth subsequently in this opinion. 
Accused pleaded not guilty to, and was found guilty of, all charges 
and specifications. No evidence or previous convictions was introduced. 
He was sentenced to dismissal, total torteitures, and continement at 
hard labor tor ho years. The reviewing authority, disapproved the 
tindiD.I ot guilty ot Specification 4, Charge II, epproTed the sentence, 
designated the United States Northeastern Penitentia:ry, Lewisburg, 
:Penll87lvania, as the place of confinement, and forwarded the record ot 
trial tor action under the 48th Article ot War. 

~. The trial judge advocate was a reserYe officer on actiTe duty. 
The Board of Review has held, with the approval ot The Judge A.dTocate 
General, that :reserve officers on actiTe duty may e1t as members ot a 
OOU1't•mti.rtial. CM 203393, Little; par. 206, Dig. Ope. JJ.O, 1912-30. 
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In tne opinion ot the Board ot Review a reserve officer on active duty 
is e~ua.lly competent to serve as trial judge advocate ot a general 
court-martial. 

4. At the time ot the commission ot the offenses alleged and at 
the time of the trial, accused was a reserve officer on active duty with 
the CCC, with no break in his active duty between those dates. His 
tour or active duty expired November 16, 1935. (Pros. Ex. 47a-g, R. 155) 
The Board ot Review, with the approval of The Judge Advocate General, 
has repeatedly held that reserve officers on active duty with the CCC 
are persons subject to military law, and that after jurisdiction has once 
attached it continues tor all purposes of trial, judgment and execution. 
CM 202601, Sperti; CM 202770, Cooley; CM 203393, Little; and other cases 
too numerous to cite. The Board therefore concludes that the court had 
jurisdiction over the person or accused. 

5. After accused had entered his pleas of not guilty, the defense 
counsel requested the court to "entertain a motion that the defense be 
given an opportunity to have the defendant given a thorough examination 
to determine his mental condition" (R. 13). The court was closed and 
upon opening the president announced "the court has decided that under 
:paragraph 2 (sic 63), Manual for Courts-Martial, 1928, there is no 
evidence before""this court indicating that the accused is insane; the 
counsel for the accused will now be given an opportunity to substantiate 
his statement as to the mental condition or the accused" (R. 16). The 
defense thereupon called Major Arthur D. Jackson, Medical Corps, Fort 
Wadsworth, New York, as a witness. While testifying, this witness·was 
permitted to consult the hospital records or the Station Hospitals at 
Fort Jay, New York, and Fort Wadsworth, New York, and the report of the 
Disposition Board convened at Walter Reed General Hospital, Washington, 
D. c. These records were introduced 1n evidence by the prosecution with 
the consent of the defense as Prosecution Exhibit 1 (R. 28). The testimony 
of Major Jackson, as supplemented by the hospital records, shows the 
following: On April ~l, 1934, accused was injured in an automobile 
accident and, after spending several days in a civilian hospital, was 
admitted to the Station Hospital, Governors Island, New York, on May 5, 
1934, for observation and treatment. On May 11, 1934, he was transferred 
to Walter Reed General Hospital, where he remained until sometime in 
June, .1934. On June 4, 1934, he appeared before the Disposition Board 
at Walter Reed General Hospital, whose report includes the following 
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pertinent data: 

"l. As a result of observation at this hospital the 
following diagnoses have been me.de: (1) Fracture, simple, 
linear, right side of occipital bone, starting from mid
point posterior running downward and forward 9.0 cm. to 
posterior portion of petrous bone where it stops, without 
involving mastoid 1.0 em. anterior to lateral sinus. (2) 
Concussion, cerebral, severe, due to No. 1. (3) Wound, 
lacerated, 2 inches long, vertex region of scalp. (4) 
!!5ychosis, traumatic, mild, due to Nos. 1 and 2. Nos. 1-2-3 
accidentally incurred .April 21, 1934, on N.J. State Highway 
No. 29, near Maple Ave., Plainfield, N.J., when car which 
he was driving collided with another car, throwing him to 
pavement. (Officer states he was driving his automobile 
en route to his home, Hempstead, L.I., N.Y., from C.C,C. 
Camp No. 20, High Bridge, N.J., ~hat he was absent from 
camp by competent authority and that he was sober.) (5) 
Dental condition: Non-vital L-2 with marked periapical 
resorption, probably cystic; non-vital R-12-13 with marked 
periapical resorption; L-1 pulpless with partial root canal 
1'1ll1ng; missing teeth R-4-5-6-8-14-15-L-4-5-6-8-14-16. 
(6) Detective vision: Presbyopia; vision 20/20 J-5 bilateral; 
corrected to J-1 bilateral. L.O.D. 1-2-3-4-Yes, per approved 
t'indings of Board of Officers, Camp Dix, N.J., dated April 
23, 1934; 5-6-No; existed prior to a~d not aggravated by 
active military service. Condition on completion of case: 
!-Cured. 2-4-Recovered from on admission to this hospital. 
3-Healed on admission to this hospital. 5-No change. 
6-Corrected. 

3. This office~ we.s admitted to hosnital with a diag-
nosis of traumatic psychosis due to skull fracture incurred 
in an automobile accident on April 21, 1934, near Plainfield, 
N.J. At the time of the accident the officer estimates that 
he was driving at a speed of about thirty five miles per hour 
and states that he was sober. He was apparently rendered 
unconscious as he remembers nothing further until he found 
himself in the Muelenberg Hospital, Plainfield, N.J. He re
mained in this civilian hospital until May 5, 1934, when he 
was transferred to the Station Hospital, Fort Jay, N.Y., trom 
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which hospital h• was transferred to Walter Reed General 
Hospital.~ hu been ginn a thorough neuro:psychiatric 
examination while in hospital and now appears to be 
perfectly no:rmal. He bas presented no evidence of 
:psychosis since admission. He has been pleasant and 
apparently rational at all times~ He baa received no 
,$pecial treatment. He is in need of dental treatment 
for which he has made arrangements after discharge from 
hospital. 

FINDINGS: 
A1'ter consideration of the above the Board finds 

that in the case of Captain Paul c. Lienhard, Cav. Res., 
further hospitalization is not necessary and that he'is 
physically fit to be discharged from hospital. 

RECOMMENDATIONS: 
The Board reconmends that Captain Paul c. Lienhard, 

Cav. Res., be relieved f'rom further observation and treat
ment and returned to a duty status.• (Pros. Ex. l) 
(Underscoring supplied) 

Accused was subsequently admitted to the Station Hospital at Fort 
'Wadsworth on July 9, 1935, because of "a disturbance of his sense of 
taste", and on August l, 1935, was found mentally and physically fit 
for active duty (R. 23,29). During the period accused was in the 
hospital at Fort Wadsworth he was under the observation of the witness. 
'Witness testified that he did not believe accused insane and •saw no 
evidence of his having temporary spells of insanity•, and that in ·his 
opinion accused at the present time (the trial) enjoyed full possession 
of all his mental faculties and was able to distinguish between right 
and wrong. (R. 25,26,28) Witness believed, however, that the injury 
which accused had suffered in 1934 "could easily affect his moral 
judgment as.well as hia intellectual ju4gment• (R. 29). At the con
clusion of the testimony or Major Jackson the court was closed end upon 
being opened the president of the court announced: •The court will come 
to order. The objection of the accused is not sustained. The trial 
will proceed" (R. 30}. 

The testimony of Major Jackson and the hospital records of accused 
indicate that he was sane at the time of his appearance before the 
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Disposition Board at Walter Reed General Hospital on June 4, 1934, 
that he was sane at the time he was under observation and treatment at 
the Station Hospital, Fort Wadsworth, New York, during the period 
J'uly 9, 1935, to August 1, 1935, and that he was sane at the time or 
the trial. No direct testimony was adduced as to his mental condition 
in March, April, May and .rune, 1935, the months during which it is 
alleged he comnitted the orrenses for which he was being tried. However, 
there is no substantial evidence to indicate that he was insane during 
those months. The Board of Review is of the opinion that the issue or 
insanity was properly detennined by the court. 

6. Before sUlllllB.rizing the evidence with respect to each speciri
cation, certain evidence supporting all specifications Will be set forth. 

· Accused was placed on active duty with the CCC for a period or six 
months on January 17, 1934, which active duty was extended to November 
16, 1935, by competent orders or the Commanding General, Second Corps 
Area. On July 9, 1934, he was assigned to CCC Oelllp No. 23 (New Jersey) , 
Englewood, New Jerse:r, for duty with CCC Company No. 1271, by paragraph 
24, Special Orders 159, Headquarters Second Corps Area, July 9, 1934. 
On July 10, 1934, he took command of CCC Camp No. 23, Englewood, New 
Jersey, and or the 1271st Company, CCC, which camp and company he com
manded until relieved in July of 1935. On July 13, 1934, he took over 
the company fund or the 1271st Company, CCC, from First Lieutenant Harvey 
N. Brown, Infantry Reserve, which fund remained in his custody until 
July 6, 1935, when he transferred it to Captain Russell P. ifesterhott, 
Coast Artillery Reserve. (R. 139,l43,144,l49,l50-l53,l56-l64; Pros. Exs. 
2,7,8,47a-g). 

7. The specifications, other than the one or which the finding of 
guilty was disapproved by the reviewing authority, will be set out 
separately below, together with the pleas or accused, findings or the 
court, and the summaries of the evidence tor the prosecution. 

The evidence for the prosecution consisted of the testimony of 
representatives from the various firms With which the 1271st Company, 
CCC, transacted business, and or Captain Ernest w. Wilson, Finance 
Department. The former testified that the various statements rendered 
by their respective tirms, which were used by accused as vouchers to 
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the compallY !'und book, had been raised. Captain Wilson testified as to 
the result or 8D. audit he had made or the accounts of the 1271st 
Company, CCC, for the months of March, A:pril, May and June, 1935. 
The documents upon which this audit was based, which ineluded the 
company council books, vouchers supporting entries therein, canceled 
cheeks, bank statements, and photostatic copies of checks made by the 
drawee bank at time or peyment, were before the court and the defense 
was given en opportunity to cross-examine with respect to them. In view 
of the fact the evidence tor the prosecution was entirely uneontroverted, 
the defense consisting solely or an unsworn statement by accused, the 
evidence for the prosecution will be set forth in a narrative form. 

CHARGE I: Violation of the 93d Article or war. 

Specification l: In that captain Paul c. Lienhard, Cav-Res., 
did at or nee.r Englewood, New Jersey, during the month 
of March, 1935, feloniously embezzle by fraudulently 
converting to his own use the sum or Three Hundred Sixty 
Seven tind 37/100 Dollars ($367.37), property of CCC 
Company No. 1271, entrusted to him as Commanding Officer 
of CCC Company No. 1271. 

Plea: Not guilty. 

Finding: Guilty. 

On March 1, 1935, the company tund of the 1271st Company, CCC, 
consisted of $1040.80, of which $221.80 was cash in the hands of 
accused and $819 on deposit in the Citizens National Bank and Trust 
Company of Englewood, New Jersey (Pros. Ex. 2, R. 30,31; Pros. Ex. 7, 
R. 52). During the month ot March, 1935, accused withdrew $103 in cash 
from the bank, received $2029.06 in cash from various sources, deposited 
$1956.99 in the bank, and paid out in cash $29.50. Therefore, on March 
31, 1935, accused should have had $367.37 in cash in his personal possession. 
(Wilson, R. 113-116; Pros. Ex. ·2; Pros. Exs. 3,4,5,6, R. 77 (withdrawn in 
part); Pros. Ex. 6a, R. 91; Pros. Ex. 7; Pros. Ex. 15,15c, R. 33; Pros. 
Ex. 16a-f, R. 35; Pro-a. Ex. 21,2la,2lb, R. 51,52; Proa. Ex. 39, R. 108; 
Pros. Ex. 43, R. 117,118) On April 1, 1935, accused certified in the 
council book tor the month ot March, 1935, that he had no cash in his 
personal possession (Pros. Exs. 2,7). 
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Accused concealed this shortage ot $367.37 1ll the tollowi:ag manner: 

He made an entry in the company council book for the month ot March, 
1935, to show that he had paid J. Lind & Company, Palin.des Park, New 
Jersey, $158.45, and ·altered the voucher aupporting this entry (statement 
and sales slips of J. Lind & Company tor February, 1935) to show the 
1271st Company, CCC, had received merchandise from this firm during 
February, 1935, to the value of $158.45, when in tact he had paid J. Lind 
& Company only $58.45, and the statement and sales slips as rendered by 
the J. Lind & Company were for this latter emount onl.7 (Lind, R. 34-37; 
Pros. Exs. 2,7,l5,l5c,l6a-t,39). 

He sim1larl7 made en entry in the council book that he had paid Ad. 
Seidel&. Sons, Chicago, Illinois, $140.32, and altered the supporting 
voucher to read $140.32, when in tact he had paid Ad. Seidel & Sons only 
$40.32, and that firm had billed the 1271st Comp8l17, CCC, tor the latter 
amount only (Pros, Eics. 2,7 139,2l,2J.a,2lb). 

He also made an entry in the council book to show that he had paid 
the Plaza Market, Englewood, New Jersey, $617.67, and altered the support
ing voucher to read $617.67, when in fact he had paid the Plaza Market 
only $450.30, and that fim had billed the 1271st company, CCC, tor the 
latter amount only (Ridgway, R. 91,92; Pros. Exs. 2,6a.7,l5,15d,39). 

Specification 2: In that Captain Paul c. Lienhard, cav-Rea., 
did at or near Englewood, New Jersey, during the month 
ot April, 1935,- feloniously embezzle by :f'raudulently 
converting to his own use the sum of Two Hundred Dollars 
($200.00), property ot CCC Company No. 1271, entrusted 
to him as Colllmanding Officer or CCC Company No. 1271. 

Plea: Not guilty. 

Finding: Guilty. 

On April. l, 1935, the company fund or the 1271st Company, CCC, 
consisted of $571.66, which was on deposit in the Citizens National Bank 
and Trust Company (Pros. Exe. 2,7). During the month of April, 1935, 
accused withdrew $200 in cash from the bank, received $2168.40 in cash 
from various sources, deposited $2112.40 in the bank, e.nd paid out $35 
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in cash. Therefore, on April :SO, 1935, accused should have had $221 
in cash in his personal possession. (Wilson, R. 120-121; Pros. Exs. 
2,3,4,5,6 (withdrawn in part); Pros. Ex. 7; Pros. Ex:s. 15,15a,l5e, R. 33; 
Pros. Ex. 17, R. 42; Pros. Ex. 30a•1, R. 63; Pros. Ex. 40, R. 108; Pros. 
Ex. 44, R. 125) On lay 1, 1935, accused certified in the council book 
for the month of April, 1935, that he had $20.40 in cash in his personal 
possession (Pros. Exs. 2,7). This amount is incorrect as accused held 
himself responsible for $21.40 in cash in his accounts for the month of 
May, 1935. This error in the accounts of accused was discovered by the 
regular auditor in May, 1935, and was unknown to the accused at the time 
he falsified his accounts tor April, 1935. (Wilson, R. 122,123; Pros. Ex. 
a, R. 52; Pros. Ex•.44) 

Accused concealed the shortage which he believed to be $200 in the 
following manner: 

Ha made an entry in the company council book tor the month of April, 
1935, to show that he had paid J'. Lind & Company $183.75, e.nd altered 
the voucher supporting this entry (statement and sales slips of J'. Lind 
& Company for March, 1935) to show that the 1271st Company, COC, had 
received merchandise trom this finn during March, 1935, to the value of 
$l.83.75, when in fact he had paid J'. Lind & Company only $83.75, and 
the statements and sales slips as rendered by J'. Lind & CompB.Icy" were for 
this latter amount only (Lind, R. 30-.W; Pros. Exs. 2,7,l5,15a,17,.W). 

He similarly made an entry in the council book that he had paid to 
.Englewood Food Center, Englewood, New J'ersey, $298.49, and altered the 
supporting voucher to read $298.49, when in tact he paid the Englewood 
Food Center only $198.49 and that firm had billed the 1271st Company, CCC, 
tor the latter amount only (Stimson, R. 60-64; Pros. Exs. 2,7,15,l5e,30a-1,40). 

Specification 3: . In that Captain Paul c. Lienhard, Cav-Res., 
did at or.near Englewood, New Jersey, during the month 
of May 1935, feloniously embezzle by fraudulently con
verting to his own use the sum of Five Hundred Dollars 
($500.00), property of CCC Company No. 1271, entrusted 
to him as Commanding Officer of CCC Company No. 1271. 

Plea: Not guilty. 

Finding: Guilty. 
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On May 1, 1935, the compaJ11' fund of the 1271st Company, CCC, con
sisted oT $447.79, of which $21.40 was cash in the hands of accused and 
$426.39 on deposit in the Citizens National Bank and Trust Company 
(Pros. Exs. 2,7; Pros. Ex. 8, R. 52; Pl'Os • .Ex. 44). During the month 
of May, 1935, accused withdrew $381 in cash from the ba1lk:, received 
$2289.71 in cash from. various sources, and deposited $2167.55 in the 
bank. Therefore, on May 31, 1935, accused should ha·n had $524.56 in 
cash in his personal possession. (Wilson, R. 126-131; Pros. Exs. 2,3,4, 
5,6, (withdrawn in part); Pros. ED. 7,8; Pros. Ex. 4a, R. 83; Pros. Ex. 
10, R. 76,77; Pros. Ex. 11, R. 32; Pros. Exe. 12,13, R. 94; Pros. EJs. 15, 
15t, R. 33; Pros. Ex. l8a•e, R. 44; Pros. Ex. 3la-e, R. 66; Pros. Ex. 36, 
R. 87; Pros. Exe. 41,42, R. 108; Pros. Ex. 45, R. 132) On June l, 1935, 
accused certified in the council book tor May, 1935, that he had $24.56 
in cash in his personal possession (Pros. Exs. 2,8). 

Accused concealed this shortage ot $500 in the following manner: 

He made an entry in the CO:mpall7 council book tor the month ot May, 
1935, to show that he had paid Lind Pxoduce Company, Inc., Palisades Park, 
New Jersey, $171.30, end altered the voucher supporting this entry 
(statement end sales slips of Lind Produce Company, Inc., for April, 
1935) to show that the 1271st Company, CCC, had received merchandise 
trom this firm during April, 1935, to the yalue of $171.30, when in 
fact he had paid Lind Produce Company, Inc., only $71.30 and the state
ment and sales slips as rendered by Lind Produce Company, Inc., were tor 
this latter amount onl7 (Lind, R. 42-44; Hamilton, R. 148; Pros. ::e:xs. 
2,8,15,151',18a•e,41). 

He s1milarl7 made an entry in the council book that he had paid to 
l'iamann Bros. Bakery, Inc., Spring Valley, New York, $145.67 and altered 
or substituted a new Toucher purporting to be a statement from Widmann 
Bros. so that it showed that the 1271st Company, CCC, had received $145.67 
of merchandise trom that firm during April, 1935, when in tact he had paid 
the Widmann Bros. only $45.67 and that firm had billed the 1271st Company, 
CCC, tor the latter amount onl7 (Thompson, R. 7S-89; Hemilton, R. 147,148; 
Pros. Exs. 2,8,(8 936,41). 

He also ma.de an entry in the council book to show that he had paid 
the Englewood Food Center $218.89 and altered the supporting voucher to 
read tua.89, when in tact he paid the Englewood Food Center only $118.89 
and the bills as rendered by that firm were for the latter amount only 
(St1mSon, R. o5•71; Pros. Exs. 2,8,3la-e,32,4l). 
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He also certified on J'une l, 1935, in the council book tor the month 
of May that the 1271st Company had $213.44 on deposit in the Citizena 
National Banlc and Trust Comp8.J17 and altered the statement of that bank 
:tor the month of May, 1935, which was on file with the company records to 
show that the balance on May 31, 1935, was $213.44, when in :tact the 1271st 
Campany, CCC, had only a balance of $13.44 in the Citizens National Bank 
and Trust Comp8.J17 on May 31, 1935, and was overdrawn $12.96 on June 1, 
1935, and the statement as rendered by the bank for the month of May, 1935, 
showed a balance o:t $13.44 only (Pavone, R. 93-101; Pros. Exs. 2,8,12,13,41,42). 

Specification 4: In that Captain Paul c. Lienhard, Cav-Res., 
did at or near Englewood, New J'ers97, during the month 
of J'une 1935, feloniously embezzle by fraudulently con
nrting to his own use the sum of Eighty Dollars ($80.00), 
property of CCC Company No. 1271, entrusted to him as 
Commanding Officer o:t CCC Company No. 1271. 

Plea: Not guilty. 

Finding: Guilty. 

On June 1, 1935, the company tun.d o:t the 1271st COJ!Weny, CCC, con
sisted of $38.00, of which $24.56 was cash in the possession of accu,aed 
end $13.44 on deposit in the Citizens National Bank and Trust Company. 'l'O 
further conceal the shortage of $200 which accrued during the previous 
month an.d which accused had concealed during that month by raising the 
bank statement $200 and b7 fals.1:tying his certificate in the council book 
for May, 1935, accused carried this shortage into his accounts for the 
month of June, 1935, by starting his J'une account with emounts totaling 
$224.56, $200 more then he actuall.7 had. In order to cover up this pre
existing shortage which actual.l.7 occurred in May, 1935, and which 1a included 
in the amount alleged embezzled 1n Spedfics.tion 3, Charge I, accused accumu
lated $200 by raising Touchers and makiag false entries in his council book 
:tor J'une, 1935. Therefore, the emoun.t actually embezzled by.accused during 
the month of 1une, 1935, must be shoWll as an additional shortage. (ll'ilson, 
R. 135; Hamilton, R. 148; Pros. Ex. 46, R. 136; Proa. Exa. 2,8,12,13,41,42) 

During the month of J'une, 1935, accused received in cash or in trans
action• which resulted in increasing the amolmt of cash which he should 
have had in his personal possession, $2679.16, deposited $2538.56, and 
paid out in cash $61.60. Therefore, on June 30 1 1935, accused should 
have bad $303.56 in cash in hie personal possession, or $103.56 if the 
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preexisting shortage or $200 which was carried rorward into his June 
accounts is disregarded. (Wilson, R. 133-136; Pros. Exs. 2,3,4,5,6 
(withdrawn in part); Pros. Ex. 8; Proa. Ex. 19a-e, R. 46; Pros. Ex. 20, 
R. 49; Pros. Ex. 3b, R. 90; Pros. Ex. 10; Pros. Ex. lOa, R. 91; Pros. Ex. 
33a-J, R. 72; Pros. Ex. 34, R. 76; Pros. Ex. 42; Pros. Ex. 46, R. 136) 
On July- l, 1935, accused certified in the council book tor June, 1935, that 
he had $23.56 in cash in his personal possession (Pros. Exs. 2,8). 

Accused made up the preexisting shortage or $200 and concealed the 
shortage ot $80 which accrued during the month or June, 1935, in the 
tollowing manner: 

He ma.de an entry in the company council book for the month or June, 
1935, to show that he had paid J. Lind & Company $185.40, and altered 
the voucher supporting this entry (statement and sales slips ot J. Lind & 
Comp8J27 for May, 1935) to show that the 1271st Company, CCC, had received 
merchandise from this rirm during May, 1935, to the value of $185.40, 
when 1.n ract he had paid J. Lind & Company only $85.40, and the statement 
and sales slips as rendered by J. Lind & Company were tor this latter 
amount only (Lind, R. 45-50; Pros. Exs. 2,8; Pros. Ex. 19a-e; Pros. Ex. 20; 
Pros. Ex. 42). 

He similarly made an entry in the council book that he had paid the 
Plaza A1B.rket $591.07 and altered the supporting voucher to read $591.07, 
when in fact he paid the Plaza Market only $491.07, and the statement 
and sales slips as rendered by the Plaza Market were tor this latter amount 
only (Ridgway, R. 89-91; Pros. Exs. 2,8; Pros. ,gx. 3b; Pros. Ex. lOa; 
Pros. Ex. 42). 

He also made an entry in the council book that he had paid the 
Englewood FOod Center $333.58 and altered the supporting statement and 
sales slips to read $333.58, when in tact he had paid the Englewood Food 
Center only $253.58 and the statements and sales slips as rendered by the 
Englewood Food.Center were for the latter amount only (Stimson, R. 71-76; 
Pros. Exs. 2,8; Pros. Ex. 33a-J; Pros. Ex. 34; Pros. Ex. 42). 

As an example of the manner in 'Which accused embezzled funds or the 
1271st Company, CCC, during the month of June, 1935, the prosecution 
proved that on or about June 27, 1935, accused received a post exchange 
dividend in the form of a check in the amount of $50, :payable to the 
Company. :Fund, 1271st Company, CCC, which he recorded properly in the 
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council book for June, 1935, indorsed it as custodian of the Company 
Fund, 1271st Company, CCC, and used the proceeds thereof to purchase 
tor his personal use a Western Union Telegraph money order (Maujone, 
R. 101-107; Wilson, R. 134; Pros. Ex. 2; Pros. Ex. 3a, R. 77; Pros. _Ex. 8; 
Pros. Ex. 35, R. 138; Pros. Ex. :38, R. 103). 

CHARGE II: Violation ot the 95th Article ot War. 

Specification l: In that Captain Paul c. Lienhard, Cav-Res., 
did at or near Englewood, New :rersey, on or about April 
l, 1935, with intent to deceive superior military author
ities, make end sign an official certificate in the 
council book of CCC Company No. 1271, of which coll'Ji)any 
he was Commanding Officer, to the ettect that •I certify 
that the foregoing account tor the month of March 1935 
is correct•, which certificate was well known by the said 
Captain Paul c. Lienhard, cav-Res., to be false. 

Plea: Not guilty. 

Finding: Guilty. 

The falsity of the certificate alleged in the above specification 
and the tact that it was knowingly made by- accused are shown by the 

. evidence considered under Specification l of Charge I. Accused submitted 
this falee certificate as true and genuine to Major Stewart s. Giffen, 
62d Coe.at .Artillery (AA), District CCO Inspector, on April 12, 1935 
(Giffen, R. 150,151,1!53,154; Pros. Ex. 7). 

Specification 2: In that Captain Paul c. Lienhard, cav-Res., 
did at or near Englewood, New Jersey, on or about May l, 
1935, with intent to deceive superior military authorities, 
make and sign an official certificate in•the council book 
of CCC Company No. 1271, of which company he was Commanding 
Officer, to the effect that "I certify- that the foregoing 
account for the month ot April 1935, is correct•, which 
certificate was well known by the said captain Paul c. 
Lienhard, CaT•Rea., to be false. 

The falsity of the certificate alleged in the above specification 
and the fact that it was knowingly me.de by accused are shown by the 
eTidence considered under Specification 2 ot Charge I. Accused aubm1tted 
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this false certificate as true and genuine to Major Stewart s. Girten, 
62d Coast Artillery (AA), District CCC Inspector, on May' 17, 1935 
(Giffen, R. 151-154; Pros. Ex. 7). 

Specification 3: In that Captain Paul c. Lienhard, Cav-Res., 
did at or near Englewood, New Jersey, on or about June l, 
1935, with intent to deceive superior military authorities, 
make and sign an official certificate in the council book 
of CCC Company No. 1271, ot which compaJlY' he was Commanding 
Officer, to the effect that "I certify that the foregoing 
account tor the month of May 1935 is correct", which 
certificate was well known by the said Captain Paul c. 
Lienhard, Cav-Res., to be false. 

The falsity of the certificate alleged in the above specification 
and the fact that it was knowingly made by accused are shown by the 
testimony considered under Specification 3 of Charge I. Accused sub
mitted this false certificate as true and genuine to Major Stewarts. 
Giffen, 62d Coast Artillery (AA), District CCC Inspector, on June 10, 
1935 (Giffen, R. 152-154; Pros. Ex. a). 

a. The defense consisted solely of en unsworn statement by the 
accused which may be sUIIIIIlarized as follows: Accused took command of 
Camp No. 23 on luly 10, 1934, and found the camp in a deplorable condition. 
The company fund was below $200. The departing company com.ander did not 
turn over the quartermaster property and when accused checked it he found 
the records incomplete and incorrect, with me.JlY' shortages. In order to 
straighten out this property accused me.de numerous trips at his own expense 
to see the corps area quartermaster. Accused also purchased with his own 
funds various "paraphernalia" in order to keep the property records straight. 
At the end of a year the camp had greatly improved, and one of the inspectors 
stated to the accused during an inspection of the camp that "this company 
is rapidly approaching a state of excellence". 

By October, 1934, accused had accumulated a company fund of $1245, 
an increase or $1000 since July, 1934. He bought gallons of paint and · 
Tarnish and various tools and hardware with his own funds in order to 
improve the camp. At the time accused took conmand of the camp the 
lighting system was very poor, and in emergencies accused paid for repairs 
with his own funds. On one occasion when light was essential for an 
operation by one of the surgeons, and the lighting system was out of order, 
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accused, at his own expense, hired a mechanic to make the necessary 
repairs. Due to this unsatisfactory lighting system, candles were often 
used for the purpose of lighting with the consequent danger of fire. 
At sometime before accused took comnand of the camp the installation ot 
commercial electricit7 had been definitely turned down as too expensive 
by the govermnent, since the installation could not possibly be made 
for less than $2200. Through endless efforts e.nd expense during the 
period October, 1934, to March, 1935, accused succeeded in getting 
commercial electricity installed in the cemp at the cost of $215. Accused 
also installed in the cemp a 280 gallon gasoline pump at the cost of only 
$30 to the govermnent. He also constructed an athletic field, which 
would noramlly have cost over $7000, for about $250 or government tunds. 

Accused purchased with his own funds tor the company four desks, an 
electric clock, and paint with which to paint 24 mess tables. He also 
purchased, partly with his own funds, a steel filing cabinet, a steel 
kitchen table, china dishes, commercial toilet seats, and paint with 
which to paint the latrine and mess hall. Accused spent his own funds 
in purchasing these various articles with the hope that his camp w,uld be 
rated excellent by the inspecting officer, which rating was secured at 
the last inspection in Jwie. 

Accused al30 stated, "There is no voucher on tile certifying to 
an refunds of ersonal funds which I should have done instead of cha 
vouchers•. {Underscoring supplied 

On July 5, 1935, when the new district commander (Colonel Hemilton) 
and his executive officer (Major Morse) inspected the 1271st Company, the 
company had just finished feeding 180 men from another camp. As a result 
the mess hall, lavatory, etc., were not in as good a condition as they 
would have been under normal circumstances. 

Accused claimed that he had spent all of the $1101 which he was 
charged with having embezzled and over $1000 of his own funds in making 
improvements at the ca.mp. Accused ma.de these improvements in his 
enthusiasm end anxiety to have his ca.mp the best camp in the district. 
The morale of his company was or the best. Accused had received letters 
from the Mayor and Chief or Police of Englewood, New Jersey, and the 
Director of the Bergen County Selecting Agency in regard to the high 
standing of his camp in the community. Since being called to active duty 
accused's compensation totaled $5610. He spent the money in the following 
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manner: t2000 to his :f'am1ly; $250 tor mess and orderly- eenice; $80 
tor laundry- and incidentals; $1800 :f'or personal expenses; and $1500 
tor the benefit and improvement o:f' the camp. 

Since returning :f'rom l'alter Reed General Hospital, two or three 
things had happened to him which indicated physical and mental weaknesses. 
Aa e.n example, he would drive a car a certain length o:f' time- end auddenly
pe.aa out;and then find himselt in a police station or hospital as a 
result ot having struck a telegraph pole or something else. Such incidents 
had happened h1.ce since his discharge from Walter Reed General Hospital• 
.Another example ot his mental weakness was that at times he could not 
remember the identity- ot persons although he could remember ver-r clearly 
what these persona had eaid to him, 8lld at other times he could remember 
the identity- ot the persona but•could not remember what they had said to 
him. Accused also did m.ny things which in retrospection he regarded as 
being very illogical. (R. 156-16,) 

To rebut the testimony ot accused in regard to the condition o:f' the 
camp, the prosecution called Colonel Charles s. Hem1lton, 18th Infantry, 
District Commander, who testitied as follows: Witness inspected the 
camp or accueed on or about J'uly' 5, 1935. At that time he tound the 
grounds tilt~, buildings dilapidated, the electric wiring poorly 
installed and a great tire hazard; the mesa hall, kitchen end the 
latrines were es~ecially tilthy. (R. 165-167) 

9. The evidence supporting Charge I and its tour apeci:f'ications 
ia, in the opinion ot the Board ot Review, clear 8lld conclusive, and 
tull7 warrants the findings ot guilty except as to the amount alleged in 
Specification 2 to have been embezzled. The proof in support o:f' this 
specification indicates that accused actually embezzled $199.60 instead 
or $200, ae alleged in the specification. As this slight discrepancy 
does not a:f'tect the sentence, it may be disregarded. The record ot trial 
shows that the various books end document•, in which the accounta'ot the 
l27lat Compe.JiT, CCC, were kept, were in the handwriting or accused. The 
Board or Review has held, with the approval or The .Tudge Advocate General, 
that an orticer may be convicted or embezzlement upon the uncorroborated 
evidence ot the books kept by- him in the course ot his duties. CM 130989, 
sec. 1~63(4:), Dig. Ops • .TA.O, 1912-30. 'l'he explanation advanced b7 accused 
that he had uaed allot the mone7 which he was alleged to have embezzled 
in 1mprortng hia ..cemp is wholly uncorroborated by any evidence, document8.1"J" 
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or otherwise. The Board has also held, with the approval of The Judge 
Advocate General, that an officer who receiyes large sums of money for 
which he 1s responsible and accountable e.nd who wholly fails e1 ther to 
account for or to turn them over when his stewardship terminates cannot 
complain if the natural presumption that he spent them outweighs any 
explanation he my give, however plausible, uncorroborated by other 
evidence. CM 123488, sec. l56Z(2), Dig. Ops. 1AG, 1912-30. 

10. The evidence supporting Charge II e.nd its three specifications 
is, in the opinion of the Boe.rd of Revfew, clear and conclusive, and 
fully warrants the findings of guilty. 

ll. The only legal question of e.ny importance appearing in the 
record is in regard to the testimony~f Captain Ernest W. Wilson, Finance 
Department. The Boe.rd of Review is of opinion that his testimony was 
admissible. The council books, vouchers, and other documents upon which 
thia audit was based were before the court e.nd the accused had the 
opportunity of exsmining them e.nd cross-examining the witness as to 
the conclusions he reached as a result of hi~ audit. It is also apparent 
from. the testimony of the witnesa and an examination of the council books, 
TOUchera, and other documents that a result we.a capable of being ascer
tained by calculation. That Captain Wilson was •a person skilled in such 
matters, and capable of malting the calculation" 18 obvious from the 
nature of hie dutiH, as well as from the analysis that he presented. 
The testimony of Ce.ptain Wilaon came w1 thin the exce:ption to the best 
eTidence rule set. forth in paragraph 116, pe.ge 119, Manual for Court11-
Martial, end was competent. 

12. Attached to the record of trial is a letter from the defense 
counsel recomm.endi~g clemency on the ground of the past medical history 
of accused. The clemency recommendation is not specific as to amount 
and character as required by paragraph 81, page 68, Manual for· Courts
Martial. The physical and mental condition of the accused bas been 
discussed in detail supra in thil!I opinion. Suf:r1ce 1 t to say here that 
in the opinion of the :a<>ard of Review the :past medical record of the 
accused does not warrant the granting of clemency. The Boe.rd has also 
giTen careful consideration to the letter of Miss Josephine Lienhard, 
daughter of accused, ·addressed to the President or the United States, e.nd 
its inclosurea. In this letter Miss Lienhard states that her mother, 
wife of accused, e.nd her three brothers e.nd herself ere ell dependent 
upon accused for the necessities of life, and that it the President 
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approves the sentence it will be necessary for her brothers and herself 
to wi thdre.w trom high school and tor the entire te.mily to apply to the 
Emergency Relief Bureau for help, The Board has the utmost aympath.7 
tor the destitute circumstances of the temily of accused but, 1n view 
of the aerious nature of the ottenses of which accused stands convicted, 
does not teel that clemency 1s warranted at the present time, 

lZ, The reviewing authority in his action which is appended to the 
record of trial not only approved the sentence and torwarded the record 
ot trial for action under the 48th Article of War but also designated the 
United States Northeastern Penitentiary, Lewisburg, Pennsylvania, as the 
place ot confinement, So much of this action as designated the place of 
confinement is surplusage, The reviewing authority is authorized to 
designate the place ot confinement only when he has the authority to 
order the execution of the sentence, Par. 81 b, P• 78, M,C,M., 1928, 
In this case confirmation by the President is necessary before the 
sentence can be ordered executed. A,W. 48, 

14, Accused was born July 13, 1889, in Sw1tzerland, emigrated_to 
the United States at some later date, and becmne a citizen through 
naturalization, His education, received 1n Switzerland, included five 
years 1n high school and two years in the Swiss Federal Railroad College. 
He served as an enlisted man in the United States A:rmy from October 19, 
1910, to October 18, 1913, and from May 5, 1917, to January 1, 1918. 
He attended the Third Officers' Training Camp, Camp Lewis, Washington, 
from January 1, 1918, to June 1, 1918, and on the latter date was 
commissioned a second lieutenant of Infantry in the United States Army. 
He was promoted to first lieutenant of Infantry October 12, 1918. During 
the World War he served at various stations in the United States and on 
October 18, 1919, departed from the United States tor Germany, where he 
served with the .American Forces in Ge:rmany until December 31, 1920, 
when he was discharged. He was commissioned a first lieutenant, Cavalry 
Reserve, on April 1, 1921, and promoted to captain, Cavalry Reserve, 
March 6, 1929, in which grade he is serving at the present time, While 
a reserve officer he has performed the following active duty: 

November 15, 192~, to November 29, 1925; 
December l, 1926, to December 15, 1926; 
August 4, 1929, to August 17, 1929; 
August 3, 1930, to August 16, 1930; 
August 2; 1931, to August 15, 1931; 
September 10, 1933, to September 23, 1933; 
January 17, 1934, to date (CCC duty). 
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15. The court was legally conBtituted. No errors injuriously 
affecting the substantial rights of accused were committed during the 
trial. The conclusions of the Board of Review as to the legal 
surticiency of the record to support the findings of guilty of the 
four specifications of Charge I. and of the three specifications of 
Charge II. have already been set forth in this opinion. The Board is 
also or opinion that the record is legally sutficient to support the 
findings of guilty or Charges I and II and the sentence, and warrants 
confirmation thereof. A sentence of dismissal ·is authorized upon con-

, v1ct1on ot violation of the 93d Article of War and mandatory upon con• 
Tiction or violation of the 95th Article or War. The extent of the 
sentence to confinement was discretionary with the court and in adjudging 
two years the court did not exceed the Ill8Ximum limit of punishment pre
scribed for enlisted men in paragraph 104, Manual for Courts-Martial, 
1928. Con:rinement in a penitentiary is authorized for embezzlement by 
the 42d Article of War and sections 98 and 401, title 6, Code of the 
District of Co1Ulllb1a. 

h~ , Judge Advocate • 

...~---·~~v---~~~ Judge Advocate. .... ......------~· 

-~---~-----~---------------' Judge Advocate. 

To The Judge Advocate.General. 
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"1'i.AR DEl'.I\.RTM!lNt 
I!l The Office Of The Judge Advocate General 

Washington, D. c. 

Board of Review Nov z 9 19.JS 
CM 203974 

U N I T E D S T A T E S ) FOURTH CffiPS AREA 
) 

v. ) Trial by G.C.M• ., convened at 
). Fort McClellan., Alabama, 

Private JESSE O. RILEY ) October 9, 1935. Confine
(6368405), Company K, ) ment for six (6) months and 
22d Infantry. ) forfeiture of $14.70 per month 

) for a like period. Fort 
) McClellan, Alabama. 

OPINION of the BOARD OF REVIEW 
HALL, TURNBULL and SMITH., L.M., Judge Advocates. 

l. The record of trial in the case of the soldier named above., 
having been examined in the Office of The Judge Advocate General and 
there found legally insufficient to support the findings e.nd sentence, 
has been examined by the Board of Review; and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 86th Article of War. 

Specification: In that Private Jesse o. Riley, 
Company K, 22d Infantry., Fort McClellan., , 
Alabama, being on guard and posted as a sentinel, 
at Fort McClellan, Alabana., on or about 2:00 
o'clock A.M• ., September 11, 1935., was founi 
sleeping on bis post. 

He pleaded not guilty to., and was found guilty of, the Specifice.tion., 
except the word "sentinel", substituting therefor the word ''watchman"; 
of the excepted word, not guilty, of the substituted word., guilty., end 
guilty of the Charge. No evidence of previous convictions was 
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introduoed. He was sentenoed to dishonorable discharge. for-
feiture of all pay and allowances due or to become due. and oonfine
ment at hard labor for six months. The reviewing authority approved 
only so lll.UOh of the findings of guilty of the Specifioation and Charge 
as involved a finding of guilty of the Specification as al!W3nded by the 
court., in violation of the 96th J.rtiole of War., and only so :much of 
the sentence as adjudged oonfinem.ent at ha.rd labor for six months and 
forfeiture of $14.70 per month for a like period. As thus modified. 
the sentenoe was ordered executed and Fort MoClellan, Alabama, desig
nated as the place of confinement. The sentence was published in 
General Court-Martial Orders No. 156, Headquarters Fourth Corps Area, 
Novembe~ 11, 1935. 

3. The only question requiring special consideration is whether 
the offense of which accused is found guilty is a lesser included 
offense of that charged. The specification alleges that the accused 
"being on guard and posted as a. sentinel • • • :was found sleeping on 
his post". By words of exception and substitution the court found 
the accused not guilty in the capacity of a "sentinel" but guilty in 
that of a "watchman". The question now being considered has been 
passed upon in Chl 137189., Gore, March 17, 1920., by The Judge Advocate 
General in the following language: 

"It is the opinion of this office that this finding 
is erroneous as it does not find the aocused guilty of the 
offense charged or of a lesser included offense. A watch
man is not a sentinel., his duties are separate and distinct 
from those of a sentinel. This distinction is recognized 
by the Manual for Courts-Martial. On page 242, M.C.M., 
it states that the 86th Article of Vfa.r 'applies only to 
sentinels I and also that the term sentinel does not in
olude a 'watchman'. * * * As the court did not find the 
accused guilty of a lesser included offense its finding 
is erroneous." 

The 86th Article of War is one restricted in its application to 
offenses collllllitted by a sentinel and is by the wording of the statute 
limited to "any sentinel who is found drunk or sleeping upon his post, 
or who leaves it before he is regularly relieved,***•" The ci
tation of M.C.M., page 242, suprah refers to the 1917 1anual for Courts
Martie.1, which was in effect at t e time that opinion was remered. 
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Paregraph 146, M.C.M., 1933, contains thie :provhion: 

"The te:mi 'sentinel' does not include a watch
man, or a noncommissioned officer of the guard unless 
posted as such." 

It is a well established principle ot milite:ry law that authority 
to tind guilty' ot a lesser included offense does not justify the 
conviction of the accused ot an offense entirely separate and dis
tinct in ita nature. 

3. For the reasons hereinabove stated, the Bos:rd ot Review 
is ot the opinion that the record ot trial is legally insufficient 
to support the findings of guilty and the sentence. 

~I 1 ! ..' 11! 
1~-~~-~~...--~-,~~o.__)_~---·_,.~--~· Judge Advocate. 

1 

-~-F_.f._A_,O_·,_·"'--v...r_'..i.._Jl-_ Judge Advocate. ....::-- -----

rt 7,,1P, ' :~? \ 

,I_._,1m ....t!zn_\;,k·-- ....-1:,,_._~----·r... ........'___n ...l....~ Judge Advocate. 

To The Judge Advocate General. 
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let Ind. 

War Department, J.A.G.O., r, r.. . - To the Secrete.ry ot war. 

1. The record of trial and accompanying papers in the ease ot 
Private Jesse o. Riley (6368405), Company K, 22d Infantry, e.nd the 
opinion of the Board of Review thereon are submitted herewith pursll8llt 
to Article of War 50! for the action of the President. 

2. The Board or Review is of the opinion that the record of trial 
is legally insufficient to support the sentence. I do not concur in 
that opinion, and for the reasons set forth below recommend that the 
findings· as modified by the reviewing authority be approved and the 
sentence as modified be confirmed. 

3. The accused we.a tried upon the following charge e.nd specifi
cation: 

CHARGE: Viol~tion of the 86th Article ot War. 

Specification: In that Private Jesse o. Riley, COillp8ll7 

x:, 22d Infantry, Fort McClellan, ilabama, being on 
guard and posted as a sentinel, at Fort :McClellan, 
Alabe.ma, on or about 2:00 o'clock A.M., September 11, 
1935, was found sleeping on his post. 

'l'he evidence shows that a guard was maintained at the time and 
place of the offense alleged; that this guard included an otticer of ihe 
day, noncomnissioned officers and priTates; that such guard was divided 
into reliefs and the members thereof were regularly posted on the Tarioue 
designat~d posts or the guard and likewise regularly inspected by the 
ofticer or the day and the noncommissioned ofticers or the guard; that 
the accused was a member of thia guard and we.a duly posted on Post No. l 
at 12 o'clock or the night of September 10-11, 1935, end at 2:00 o'clock 
he was discovered by the officer of the d87 asleep on his post. The 
only explanation ottered by the accused was that at the time he went on 
guard he was mentally and physically worn out and thd he couldn't walk 
hb post. 

It may be inferred trom the record or trial that the court was ot 
the view, because ot the length ot tour ot accused and perhaps because 

http:Alabe.ma
http:Secrete.ry
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designated by one of the witnesses as a "watchman guard", that he 
should be regarded as a watchman rather than as a sentinel, and such 
view was reflected in its finding by the substitution of the word 
"watchman" for the word "sentinel". Such finding standing alone and 
remaining under the 86th Article of War would, to say the least, have 
been of doubtfUl validity, but the reviewing authority pursuant to 
authority vested by Article~of war 47 took curative action by approving 
only so much of the finding of guilty of the specification and charge 
as involved a finding of guilty of the amended specification 1n violation 
of the 96th Article of wa.r and only so much of the sentence as adjudged; 
confinement at hard labor for six months and forfeiture of $14.70 per 
month for a like period. 

The question involved in this case is whether the accused, having 
been charged with sleeping on his post as a sentinel in violation of 
the 86th Article of war, may be legnlly convicted of the offense of 
sleeping on his post as a watchman in violation of the 96th Article of~. . 

The case cited by the Board of Review (CM 137189, Gore, March 17, , 
1920) was decided while the.provisions of the lfanual for""courts-Martial, 
1917, were in effect. That Manual, like the present Manual for Courts
Martial, stated that the tel'll1 "sentinel" does not include a watchman. 
In that case the court, by exceptions and substitutions, not only 
excepted the word "sentinel" but also the words "was found sleeping" 
and substituted therefor respectively the words "watchman" and "did 
neglect his duty" • .Although it was stated in the opinion in that case 
that a sentinel does not include a watchman, nevertheless it was also 
stated as e.n additional reason why the case should be disapproved, that 
by excepting the words "sleeping on his post", and substituting therefor 
the words "did neglect his duty", the court found the accused guilty of 
a separate and distinct offense from that alleged and not of an included 
offense. It is my view that the Gore case was properly disapproved for 
the reason last stated, but that such case was not subject to disapproval 
because of the statement in the iranual for Courts-l~rtial that a "sentinel" 
does not include a watchman. It is further my view that such statement 
was inserted for the purpose of preventing a mere watchman from being 
punished as a sentinel but not for the purpose of preventing any offense 
whatever from being carved out of the specification should the evidence 
show that he was a watchman instead of a sentinel. 

-2-
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It appears from the evidence that except as to the technical status 
of the accused as a sentinel at the time. the offense ,res conmitted 
every element of the offense alleged has been proved, namely, that the 
accused was a soldier on guard, was posted, and was found sleeping on 
his post. Certainly these facts establish the commission of an offense 
against good order and military discipline; and since these elements of 
proof were all essential in proving the alleged offense, it follows that 
the offense thus proved is one necessarily included in the offense 
alleged, even without any finding as to the exact status of the accused 
at the time. A.W. 47; Winthrop's Military Law and Precedents (2d Ed.) 
1920, p. 383; pars. 298, 299, 300, M.C.M., 1921; par. 78 c, M.C.M., 1928. 
This beiµg true, the fact that the court substituted the word "Watchman" 
for the word "sentinel" was immaterial and may be disregarded as sur
plusage. In view of the findings, the offense is not one inhibited by 
Article of War 86 but is violative of Article of War 96, and I consider 
it as e.n offense included within that alleged and not as a separate and 
distinct offense as viewed by the Board of Review. 

It is my judgment, therefore, that the record of trial is legally 
sufficient to support the findings as modified by the reviewing authority. 
Thia view is sustained by the opinion of this office of February 10, 1931 
(JAG 231.4). In that opinion it was stated: 

"***If, however, a person has been charged and tried 
under the term 'sentinel', for violation of the 86th Article 
of War, and evidence developed at the trial raises serious 
doubt as to whether he was in fact a sentinel, only so much 
of the findings might be approved as involve a violation of 
the 96th Article of War, as indicated above, and the sentence 
should be reduced accordingly." 

Notwithstanding, therefore, the views expressed in the Gore case, 
I am of.the firm belief that the record of trial in this case"siiould be 
considered as legally sufficient and that in so far as that case 
announced a contrary view, it should not longer be followed. 

4. In the event that you approve my recommendation, that the 
findings as modified by the reviewing authority be approved and the 
sentence as modified be confirmed, I inclose a draft or' a letter for 
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your signature transmitting the record to the President for his action, 
together with a form or Executive action for his signature designed to 
carry that reco!IDilendation into effect, both of which drafts are marked 
in pencil "Draft A". An alternative draft or letter to and form or 
Executive action by the President, marked in pencil "Draft B", are 
submitted for use if, on the other hand, you approve the opinion or the 
Board of Review that the record is legally insufficient to support the 
sentence. 

~~ 
Major General, 

The Judge Advocate General. 
5 Incle. 

Incl. 1-Record of trial. 
Incl. 2-Draft of let. for sig. of 

Secy. War approving JAG's views (A). 
Incl. 3-Draft or let. for sig. of Secy. 

War approving Bd. of ReTiew's opinion (B). 
Incl. 4-Form or Executive action, JAG's recommen

dation (A). 
Incl. 5-Form of Executive action, Bd. or Rev. (B) •. 





WAR DEPARTMENT (315) 
In the Office of The Judge Advocate General 

Washington, D.c. 

Boe.rd.of Review 
CM 203989 ore 1 ·/ 1:; 35" 

UNITED STATES ) HAWAIIAN DIVISION 
) 

v. ) Trial by G.C.M., convened at 
) Schofield Barracks, T. H., 

Private CLOVIS lf. FOX ) October 22, 1935. Confinement 
(6554191}, Service ) for six (6) months and for
Company, 35th Infantry. ) feiture of $14 per month for a 

) like period. Schofield Barracks, 
) T. H. 

OPINION of the BO.ARD OF REVIEW 
HALL, TURNBULL and SMITH, L.M., Judge Advocates. 

l. The record of trial in the case of the soldier named above, 
having been examined in the Office of The Judge Advocate General and 
there found legally insufficient to support the findings and sentence, 
has been examined by the Board of Review; and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 96th .Article of war. 

Specification: In that Private Clovis w. Fox, Service 
Company, 35th Infantry, Schofield Barracks, T. H., 
having knowledge of the coI!lllission of a crime, to wit: 
the larceny of Ten Dollars ($10.00), laWful. money of 
the United States, and twenty-tour (24) Schofield 
Barracks theater tickets, of the value or One Dollar 
and Twenty-Cents ($1.20), the property of Private 
William v. Lore, Service company, 35th Infantry, by 
Private Richard T. Cannon, Service Company, 35th 
Infantry, at Haleiwa. Beach, T. H., on or about September 
a, 1935, did, at Schofield Barracks, T. H., on or about 
September 8, 1935, and thereafter, wrongfully, unlaWful.ly 
and wil:f'ul.ly conceal and fail and refuse to disclose and 
make known the same to any person in civil or military 
authorit7 under the United States. 

http:wil:f'ul.ly
http:unlaWful.ly
http:Boe.rd.of
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He pleaded not guilty to the Charge and Specification, and was tound 
guilty as charged. No evidence of previous convictions was introduced. 
He was sentenced to be confined at hard labor for six months and to 
forfeit $14 per month for a like period. The sentence was approved and 
ordered executed, the Post Stockade, Schofield Barracks, T. H., being 
designated as the place of confinement. The sentence was published in 
General Court-Martial Orders No. 66, Headquarters Hawaiian Division, 
Schofield Barracks, T. H., November 1, 1935. 

3. The evi~ence shows that accused and Private Richard T. Cannon, 
Service Company, 35th Infantry, went to Haleiwa Beach together on the 
morning of September 8, 1935, and went swimming. While at the beach, 
without the knowledge of accused and not in his presence, Cannon took 
$10 and theater tickets of the value of $1.20 rrom the shoe ot Private 
William v. Lore, Service Company, 35th Infantry. After the larceny was 
committed, Private Cannon and accused started back about eleven o'clock 
for Schofield Barracks. They walked until picked up by a motor truck. 
While riding in the truck, Private Cannon showed accused $10 and some 
show tickets, and told accused that he had gotten them at Haleiwa Beach. 
They rode on to Schofield where Cannon spent the money in company with 
accused. (R. 15,16) Private Lore reported his loss; the company commander 
of accused, Captain Russell c • .Akins, 35th Infantry, made an investigation 
of the alleged larceny, and examined Privates Cannon, Lore and accused 
in the orderly room the same afternoon. The accused and Private Cannon 
were questioned by Captain .Akins. Captain Akins asked Cannon and accused 
if either of them had taken the money, and each answered, "No". He then 
asked them if they had seen any man that they could identify who was 
present in the room at that time take the money from Private Lore's shoe, 
and each answered, "No". He also asked them if they knew anything about 
the case other than what they had told him, and each answered,"No". (R. 21) 

The day following the larceny, September 9, 1935, while in the 
stockade, accused wa~ informed by Cannon of all the particulars of the 
larceny and to whom the money and tickets belonged (R. 17)~ 

It also appears that Major Paul L. Singer, 35th Infantr.r, about 
September 18, made a fonnal investigation of joint charges of larceny 
against accused and Private Cannon (R. 24). Accused was warned "that h6 
did not have to make any statement but if be did make a statement it 

' could be used against him or for him", and then questioned. He told 
118.jor Singer that he went to the beach with Cannon and while there saw 
Lore, and that they left before the latter. Accused said that Cannon 
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did not take the money and that he did not. They returned to Schofield 
Barracks and all the money they had between them was fifty cents of 
accused's own money. Accused insisted that the statement was the truth. 
(R. 24-25) 

Two or three weeks after the date of the alleged larceny, Captain 
Akins again investigated charges of larceny against accused. Captain 
Akins read a confession made by Cannon to accused, vre.rned accused of his 
constitutional rights, and asked him if the statements in the confession 
were true; accused answered, "Yes". Accused was asked if he desired to 
ask Cannon any question in regard to it, and he answered, "No". Captain 
Akins then asked him if he had taken the money, whether he saw Cannon 
take the money, if he could identify any one of about twenty-five men 
who were in the bath house at the time, if he saw any of them take the 
money, and if he knew anything fUrther about the case, to all of which 
questions he answered, "No". (R. 21) 

4. The evidence recited above does not disclose that accused had 
any actual knowledge of the commission of the larceny on September 8, 1935, 
the day it is alleged to have occurred, when questioned in the orderly 
room by Captain Akins. His knowledge that Private Cannon had money which 
apparently he did not have when they went to Haleiwa Beach cannot be 
considered as knowledge of the larceny. Private Cannon might have borrowed 
the money or have found it in so far as the knowledge of accused was con
cerned. The first information that ce.me to accused that the money was 
acquired in an unlawful manner was on September 9, 1935, when Cannon 
told him all about it. He could not know whether Cannon was telling the 
truth. Cannon had ma.de two conflicting statements in regard to the 
connnission of the offense, one to Captain Akins on September 8, and one 
to accused on September 9. The specification (sworn to on October 2, 1935) 
alleges that the offense was COllllllitted by accused "on or about September 
8, 1935, and thereafter". Accused evidently had no knowledge on 
September 8 of the commission of the offense. 

5. The Criminal Code of the United States provides that: 

"Misprision of felony. Whoever, having knowledge of the 
actual conmission of the crime of murder or other felony 
cognizable by the courts of the United States, conceals and 
do~s not as soon as may be disclose and make known the seme to 
some one or the judges or other persons in civil or military 
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authority under the United States, shall be fined not more 
than $500, or imprisoned not more than three years, or both. 
(R. s. sec. 5390; Mar. 4, 1909, c. 321, sec. 146, 35 Stat. 
1114.)• USC 18: 251. 

The Criminal Code further provides that: 

"Felonies and misdemeanors. All offenses which may be 
punished by death or imprisonment for a term exceeding one 
year, shall be deemed felonies. All other offenses shall 
be deemed misdemeanors. (Mar. 4, 1909, c. 321, sec. 335, 
35 Stat •.1152.)" USC 18: 541. 

The maximum period of confinement that might have been imposed for 
the offense of larceny alleged to have been cormnitted by Cannon, and 
concealed by accused, is six months. It follows that this alleged larceny 
ia not a felony, but merely a misdemeanor, and that the specification in 
the instant case does not allege misprision of a felony, but misprision 
of a misdemeanor, if there be such an offense. such an offense is not 
round under the Criminal Code of the United States or the Revised Laws 
of Hawaii. In fact it is unknown to the civil law. 

"Misprision of Misdemeenor---1s unknown equally in the 
tacts and the language of the law; because, for reasons 
already explained, it is too trifling a derelicition from 
duty to engage the attention of the tribunals." Bishop's 
New Criminal Law, vol. I, p. 434. 

Nor is "misprision of a misdemeanor" mentioned in any specific article 
of the .Articles of War. It must be held, therefore, that it is not 
included '\l?lder the 96th Article of War among those crimes or offenses, 
not capital and not ma.de punishable by another Article of war, which are 
in violation of public law as enforced by the civil power, the "public 
law" in this instance including only the Criminal Code of the United 
States and the Re•ised Laws of F.awaii. 

6. Since the offense alleged is not recognized as a violation of 
the public law, and may not be punished as such under the 96th Article 
of War, it must be considered whether it is a violation or the 96th 
Article of War as a disorder or neglect to the prejudice of good order 
or milita17 discipline, or as conduct of a nature to bring discredit 
upon the military service. To so hold is to say that u individual 
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supject to military law who has been informed by another that he has 
committed a misdemeanor is subject to punishment by a military court 
if he fails or refuses to disclose that information. In the opinion 
of the Board of Review such a conclusion would result in an intolerable 
situation among the personnel of the service. It was said by Chief 
J'Uatice Marshall in Marbury v. ~, 7 Wheaton 556, 575, that: 

-It may be the duty of a citizen to accuse every 
offender, and to proclaim every offense which comes to his 
knowledge; but the law which would punish him in every 
case for not performing this duty is too harsh for man.• 

7. An additional phase of the case which warrants consideration has 
to do with the constitutional provision that no person is required to 
incriminate himself. From the statement of facts it will be observed 
that accused, during the time the alleged failure to disclose occurred, 
was himself either suspected of, or charged with, the larceny (either 
separately or jointly with Cannon). Clearly here is a situation warrant
ing :f'ul.l. resort to the constitutional protection against self-incrimi
nation. Although accused did not literally remain silent, having 
answered in the negative when asked what he knew about the larceny, he 
is not here charged with false swearing or with making a false official 
statement or with anything that he did say, but, on the contrary, with 
what he failed to say. Assume that accused, under the circumstances in 
question, remained literally silent, can it be said that he was not 
legally entitled to the full constitutional privilege to do so? There 
is no charge pertaining to what he said, but a clear allegation restricted 
to his failure to disclose certain information having to do with a crime 
of whtch he, at the time, was either suspected or charged. See consti-
tution of the United States of America, Annotated, 1924, pp. 586-591; A.w. 24. 

s. For the reasons hereinabove stated, the Board of Review is of 
the opinion that the record of trial is legally insufficient to support 
the findings of guilty and the sentence. 

· I
I . 

r; I (! 
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__IL£...-o J_:~-------'-:-·,_c._,}__· ) Judge A~vocate. _____ _______, 

_Jl· -------.-----' JUdge Advocate............'.~-· 
~ , Judge Advocate. ------.----------

To The Judge Advocate General. 





WAR DEPAR'll,1ENT (.321) 
In the Office of The Judge Advocate General 

Washington, D. C. 

Board of Review 
CM 204194 

UNITED STATES ) SEVENTH CORPS AREA 
) 

v. ) Trial by G.C.M., convened at 
) Fort Leavenworth, Kansas 1 

Private BENJAMIN F. PRllSTON ) November 25, 1935. DishonorablE 
(R-1007724), Headquarters ) discharge and confinement for 
Troop, 10th Cavalry. ) four (4) years. Disciplinary 

) Barracks. 

HOLDING by the BOARD OF :REVIEW 
HALL, TURNBULL and SMITH, L.M., Judge Advocates. 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. Accused was tried for forgery (2 specifications), in violation 
of the 93d Article of War (Charge I), and for uttering forged checks 
(3 specifications), in violation of the 96th Article of War (Charge II), 
all the offenses alleged to have been conunitted at Fort Leavenworth, 
Kansas, on or about August 1, 1935. He pleaded not guilty to, and was 
found guilty of, all charges and specifications. No evidence of previous 
convictions was introduced. He was sentenced to dishonorable discharge, 
forfeiture of all pay and allowances due or ~o become due, and confinement 
at hard labor for six years. The reviewing authority approved the 
sentence, reduced the period of confinement to four years, designated 
the Atlantic Branch, United States Disciplinary Barracks, Governors 
Isle.nd, New York, as the place of confinement, and forwarded the record 
pursuant to the provisions of Article of War 5~. 

3. The offenses described by Specifications 1 and 2, Charge I, 
and Specifications 1, 2 and 3, Charge II, for which accused was tried 
and of which he was convicted, are alleged and shown by the evidence to 
have been committed on August 1, 1935. The charge sheet accompanying 
the record of trial shows that accused was honorably discharged on 
August 18, 1935, as corpo-ral, character excellent, and that he reenlisted 
on August 20, 1935. The trial judge advocate read to the court the data 
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from the charge sheet as to the service of accused (R. 24). Informal 
communication by The Judge Advocate General's Office with the Office of 
The Adjutant General confirms the fact that accused was discharged on 
August 18, 1935, and reenlisted on August 20, 1935. 

4. It is a general rule, with certain.prescribed exceptions, that 
court-martial jurisdiction over soldiers in the military service of the 
United States ceases on discharge from such service, and that jurisdiction 
as to an offense committed during a period of service thus terminated is 
not revived by reentry into the service. Par. 10, M.C.}!.., 1928. Neither 
the offenses of which accused was convicted nor his status as a reenlisted 
soldier after honorable discharge bring his case within the exceptions 
to the general rule. The court was, therefore, without jurisdiction to 
try accused for offenses of this nature committed in a prior enlistment 
terminated by honorable discharge prior to the preferment of charges and 
trial. Dig. Ops. JAG, 1912-30, sec. 1436; CM 198340, Conyers; CM 199072, 
Hewitt; CM 200925, Mackiewicz. 

5. For the reasons hereinbefore stated, the Board of Review holds 
the record of trial legally insufficient to support the findings and 
sentence. 

! /
J : fl I . t 1i 

'_·_:_-~---~-· l_.,_J_,_).,.._____, Judge Advocate. ...,.,.__ __ 

'-Jt....., tl--·-i~~~...,..J........_7Y--_......./-..-, ......-. __, Judge Advocate. 

1_,:,/_.__ ....~~~..._~~~----r-~------' Judge Advocate. ~.___._ 



WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D.C. 

Board of Review 
CM 204227 JAN 2 2 1:Jil 

UNITED STATES ) PANAMA CANAL DEPAR'IMENT 
) 

v. ) Trial by G.C.M., convened at 
) Fort Randolph, C. z., December 

Private CHARLES A. MERCHANT, ) 3, 1935. Dishonorable discharge 
Jr. (6719031), Panama Air ) and confinement for two (2) years. 
Depot, France Field, c. z. ) Disciplinary Barracks. 

HOLDING by the Bo.ARD OF REVIEW 
HALL, TUffiIBOLL and SMITH, L.M., Judge Advocates. 

1. The record of trial of the soldier named above has been examined 
by the Board of Review. 

2. The accused was tried upon the following charge and specifications: 

CHARGE: Violation of the 93d Article of War. 

Specification 1: In that Private Charles A. Merchant, Jr., 
PanSllla. Air Depot, Air Corps, did, at France Field, Canal 
Zone, on or about July 25, 1935, with intent to defraud, 
falsely make in its entirety a certain check in the 
following words and figures, to wit: 

CRISTOBAL, CANAL ZONE, July 18th 193~No.~ 
Pay THE CHASE NATIONAL BANK 
to of the city of New York 
the Cristobal Branch 
order 
of Richard Cromwell $ 21.30 
__Tw_e_n_t..Y_-_o_n_e_Do_l_l_a_r_s_&._Th_ir_t....y___C_e_n_t_s_____DOLLARS 

u.s.currency. 
Counter signatures: 

Richard Cromwell Jom J. DAVIS, Jr. 
David Menahen, 
Victoria Harari de Menahen. · 

which said check was a writing of a private nature which 
might operate to the prejudice of another. 
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Specification 2: In that Private Charles A. Merchant, Jr., 
Panama Air Depot, Air Corps, did, at France Field, 
Canal Zone, on or about July 25, 1935, with intent to 
defraud, falsely make in its entirety a certain check 
in the following words and figures, to wit: 

CRISTOBAL, CANAL ZONE, July 19 193 5 No. 465 
Pay TFlE CHASE NATIONAL BANK 
to of the city of New York 
the Cristobal Branch 
order 
of _____J_em_e_s_B,..,.~R'"'"o_.,g~e_r_s..,.....,--------~.,,..$ 25 .15 
___Tw_e_n_t_.y._-_f_i_v_e_Do_l_l_ar_s_&:_F_i_f_t_e_e_n_c_e_n_t_s___DOLLARS 

u.s.currency. 
Counter signatures: 

James B. Rogers, ROBERTO BARCENOS 
Tom Brady. 

which said check was a writing of private nature which 
might operate to the prejudice of another. 

Accused pleaded not guilty to the charge and specifications and was found 
guilty thereof. No evidence of previous convictions was introduced. He 
was sentenced to dishonorable discharge, forfeiture of all pay and allowances 
due or to become due, and confinement at hard labor for three years end 
nine months. The reviewing authority approved the sentence, reduced the 
period of confinement to two years, designated the Atlantic Branch, United 
States Disciplinary Barracks, Governors Island, New York, as the place of 
confinement, and forwarded the record under the provisions of Article of 
War 5~. 

3. The evidence in the case shows that accused signed the purported 
makers' names to the two checks set out in the specifications of the 
charge (Gov't. Exs. A,B,C; R. 19). ~'he Davis check (Specification 1) was 
uttered by two men to David Menahen, whose name appears thereon as an 
indorser, but accused was not one of these men (R. 21,22). General 
Prisoner John J. McGlynn, a witness for the defense, testified he had 
been convicted of passing this check (R. 24). How, when or where the 
Barcenas check (Specification 2) was uttered does not appear. Both checks 
were presented to the bank on which drawn and payment refused because of 
"no such account". (R. 8-11) The purported makers of the checks appear 
to be fictitious persons. 
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The only evidence of the circumstances of the making of the checks 
by accused is found in a voluntary statement (R. 14-16; Gov't. Ex. D) 
he made out of court and in his testimony (R. 34-42) at the trial. His 
statement is as follows: 

"I was in the kitchen of the P.A.D. at France Field, 
c.z., about 11 o'clock one morning during the month of July, 
1935, when Private John J. McGlynn came in and asked me for 
my fountain pen. I gave him my pen, and he pulled out a 
lot of checks, sat down at my desk and began signing the 
checks. I noticed that the checks were filled in with a 
typewriter. HcGlynn said he could not do so good signing 
them, and he asked me if I would sign some. I took the 
fountain pen and signed about four checks, and I remember 
that two of the names I signed were 'John J. Davis Jr.' 
and 'Roberto Barcenas', but I can not remember'the others. 
At this time McGlynn made no statement regarding the passing 
of the checks, and it never occurred to me that he might 
attempt to do so. As a matter of fact I looked upon the 
whole matter as a childish prank; but about 15 minutes later 
McGlynn was upstairs in the barracks at Steligo's bunlc, ad 
he told me that I could expect to get my fountain pen to
morrow or the following day. I asked him why, and he replied 
that he was going to Panama. City with the checks. Two day• 
later McGlynn returned the pen to me, stating that he could 
not pass the checks in Panama City and almost got into 
trouble trying to do so. He also stated that he tore the 
checks up when he discovered that he could not pass them. 
He did not give me any money, nor did I expect any from him.• 

He testified in court to the same effect and further that ·he was then 
nineteen years old, having enlisted at the age of eighteen, never had a bank 
account, never signed a check before in his life, had two years of high 
school and two years in an automobile mechanic's course, and never had any 
connection heretofore with checks or commercial work (R. 35,36). He had 
a job prior to coming into the Army but was not paid by check and never 
received one (R. 37). He did not know that it was wrong to sign a 
fictitious name (R. 39). Neither did he know what McGlynn was going to do 
with t~e checks (R. 38). McGlynn testified that accused did not typewrite 
the checks (R. 24). 
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4. The intent to defraud or prejudice the right of another person 
is a necessary element of the crime of forgery and, like every other 
element of the offense, must be established by the evidence. Par.1491, 
M.C.M. Intent in forgery will not be presumed from the mere making of 
a false instrument; but it must be gathered from some affirmative act 
or from the existence of circumstances from which criminal intent may 
be inferred. Frisby v. United States, 38 App. D.C. 22. One who makes 
an instrument in good faith in ignorance of the effect of his act is not 
guilty of forgery. 26 Corpus Juris 904. 

The Board of Review is of the opinion that the facts and circumstances 
of the case do not indicate an intent on the part of accused to defraud 
or prejudice the right of another person, but, on the contrary, show 
affirir.a.tively a lack of such intent. This conclusion is supported by 
C11183892, Rogers, in which the facts were practically on all fours with 
the instant case. 

5. For the reasons stated, the Board of Review holds the record 
of trial legally insufficient to support the findings and sentence. 

r 1 ( , , , 

-~-·---' rJ_~_,.. :_,,_c.J.._~________, Judge Advocate. 

___2{[_._~ -_J_::crr;..........___,Judge Advocat.e. 



WAR DEPAR'IlJiENT (32'7)Office of The Judge Advocate General 
Washington, D.C. 

Board of Review 
CM 204227 

MEMORANDUM for The Judge Advocate General. 

Subject: Record of trial of Private Charles A. Merchant, Jr. 
(6719031), Panama. Ai! Depot, France Field, c. z. 

1. I cannot concur in the conclusion reached by the majority of 
the Board in this case. Accused testified that he was eighteen years 
and seven months old when he enlisted in the J.:rmy- on August 6, 1934, 
although his service record shows that he was twenty years of age at 
that time; that he had spent two years in high school and two years in 
a vocational training school, and was employed as an automobile mechanic 
at the time he enlisted. In both his confession and his testimony 
before the court he freely admitted signing the checks in question but 
he maintained that he was innocent of any fraudulent intent, and that 
he regarded the whole matter as a childish prank upon the part of 
Private McGlynn, whose service record shows that he (McGlynn) was 
almost twenty-three and a half years old at the time the "childish 
prank" was perpetrated. Accused's confession, which is substantially 
the same as his testimony before the court, continues: 

"**•but about 15 minutes later McGlynn was up
stairs*•* and told me that I could expect to get my 
fountain pen tomorrow or the following day. I asked him 
why and he replied that he was going to Panama City with 
the checks. Two days later 11,cGlynn returned the pen""""'to" 
me stating that he could not pass the checks in Panama 
City and almost got into trouble trying to do so." 
(Underscoring supplied) 

Even if accused were as ingenuous es he claimed to be, all of the 
circumstances surrounding this tra11saction must have put him on notice 
that a fraud was about to be committed. He must have known that McGlyn.n 
was not going to Panama City with the checks, a distance of about forty
eight miles and an expensive trip, just for the ride, and yet he made 
no effort to recover his fraudulent handiwork nor did he bring this 
transaction to the attention of his officers at this time or even when 
McGlynn returned two days later and reported that he had tried without 
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success to cash the checks which accused knew were traudulent. The 
record shows that the two cheeks signed by accused were actually 
cashed and that someone suffered loss by reason thereof. All of these 
facts and the intelligent and logical manner in which accused testified 
must have been ta.ken into consideration by the court in weighing 
accused's protestations of ignorance and innocence or e.ny wrongful intent, 
e.nd evidently the credulity of the court was overtaxed. Under all the 
circumstances the court was, in my opinion, warranted in inferring 
fraudulent intent upon the part or accused, even if indeed it was not 
proven by direct testimony. 

2. The following rule with reference to interring tre.udulent intent 
in cases of forgery is round in Wharton's CrimiDB.l Law, vol. 2, sec. 918: 

"* * • If the jury ca.Ii. infer from the circumstances' 
that it was the defendant's intention to defraud the party 
averred, known or unlcnon, there being an apparent possi
bility of fraud, it is sufficient to satisfy such alle
gation in the indictment*•*·" 

This rule is not inconsistent with the law as stated in paragraph 4 of. 
the maj~rity holding. Here it is said: 

"* * *; but it (intent to defraud) must be gathered from 
some affirmative act or from the existence of circumstances 
from which criminal intent ay be inferred." 

The rule as expressed by Wharton is sound, for in many criminal 
cases it is impossible to prove intent by direct evidence. 

3. I cannot concede that the facts 1n CM 183892, Rogers, cited in 
the majority holding "were practically on all rours with the instant case". 
Rogers was a boy of practically no education as is evidenced by his testimony, 
who had gone only through the sennth grade, and he was acting under the 
influence of a man nine years his senior in whom he evidently reposed great 
confidence, who had told him that it would be all right for him to sign 
the check. 

4. In view of the strong circumstantial evidence in this case, all 
of lthieh is, to my mind, eloquent of accused's fraudulent intentions, and 
in the light of office precedents, I do not believe that the Boe.rd or Review 
is warranted in attempting to disturb the findings and sentence or the court. 

~~ 
L. M. Smith, 

Lieutenant Colonel, J.A.G.D. 
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lat Ind. 

War Department, 1.A.o.o., ff: .. ·' ;)j - To the Secretary ot War. 

l. The record ot trial end accompanying papers in the ease ot 
Private Charles A. Mercblnt, Jr. (6719031), Panama Air Depot, France 
Field, Canal Zone, together with the holding thereon ot the Board ot 
Review, signed by only two ot the three members, the third member be
ing unable to concur in the views expressed in the holdillg, are trans
mitted herewith pursuant to Article ot War ~ tor the action ot the 
President. 

2. The holding ot the Board ot Review tinds that the record 
ot trial is legally insutticient to support the tindings end sentence. 
I do not concur in this holding, but, tor reasons hereinafter set 
torth, am or the opinion that the record ot trial is legally sufficient, 
and I theretore recamnend that the action ot the reviewing authority 
be confirmed. 

3. Accused was convicted of forging two checks. The tact that 
he s igned the checks, as drawer, was proved, and also admitted by 
accused, at the trial (R. 13,14,18, 19,34,39; Ex. D). Accused also 
ad.mitted at the trial that the signatures appearing on the checks 
were the signatures ot tictitious persons and tbat he lett the checks 
in the possession of Private (now General Prisoner) 1ohn :r. McGlynn 
(R. 35 139 141). One ot the checks (Ex. A) bearing a signature purporting 
to be that ot "1ohn :r. Davis, Jr.• was Degotiated tor value to a merchant 
in Panama City by two men (R. 21,22). , General Prisoner 1ohn J. McGlynn 
admitted at the trial that he had been convicted ot uttering this cheek 
(R. 24). This check ultimately reached the bank upon which drawn, where 
payment was ref'used because the drawer had no account at that bank 
(R. 10). There is no direct testimony as to the oourse taken by the 
other check which bore a signature purporting to be that ot "Roberto 
Barcenos" (Ex. B), except that it eventually reached the bank upon which 
drawn where payment was ref'used because the drawer had no aecow:it at 
that bank (R. ll). 

In a statement made prior to the trial an:l in his testimony at 
the trial accused explained his connection w1th the no checks sub
stantially as follows: 
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Accused was in the kitchen of the Panama .Air Depot 
one morning in July of 1935, when McGlynn came in and 
asked to borrow his fountain pen. Accused let him have 
the pen and McGlynn signed several checks which already 
had been filled in with a typewriter. Subsequently, at 
the request of McGlynn, accused signed as drawer several 
of the checks with the names typed thereon. McGlynn made 
no statement concerning the checks, but pretended that 
he (McGlynn) was practicing and "he wanted to see if I 
could practice any better than he could" (R. 35), and 
"at this time McGlynn ma.de no statement regarding the 
passing of the checks, and it never occurred to me that 
he might attec~pt to do so. As a matter or re.ct I looked 
upon the whole matter as a childish prank" (Ex. D). AB 
McGlynn was dissatisfied with the manner in which accused 
was signing the checks, accused stopped after he had signed 
about four of them and went upstairs, leaving the checks 
which he had signed w1 th McGl.ynn. About fifteen minutes 
later accused saw McGlynn upstairs and asked him for his 
fountain pen. McGlynn said he would give it back in a 
day or so and "he said he was going to Panama City with 
the checks - he didn't say he was going to cash them". 
Two days later McGlynn returned the pen to accused and 
"he told me that he had tried to cash those checks, and 
that he had almost gotten himself into serious trouble, 
and had torn the checks up and come back" (R. 35). Ac
cused denied ever receiving or expecting to receive any 
money from McGlynn for signing the checks (Ex. D). 

Accused admitted that he knew that he would be 
"doing wrong" if he signed the name of some one he knew 
to a check but insisted that he did not know that he 
would be "doing wrong" if he signed "nobody's name at 
all on there" (R. 39). 

At the time of the commission of the alleged offenses accused 
was approximately 20 years of age and before enlisting in the A:rriq he 
had attended high school for two years and an automobile mechanics 
school tor two years (R. 36,37,43). 

Accused did not report to the authorities his connection with 
the checks, which he knew McGlynn had attempted to negotiate·on or 
about July 25, 1935, until he was questioned by Captain Mower on 
October 29, 1935 (R. 12). 

-2-
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4. The evidence surmnarized above shows conclusively that 
accused signed the two checks, as drawer with the signature or 
fictitious persons. The only question presented la with respect 
to the fraudulent intent entertained by him. In regard to this 
element ot proof, it appears that the accused turned the tm targeci 
checks over to McGlynn, who took the checks to Panama Ci'ty with the 
knowledge of accused and apparently without any objection or protest 
on his part. It also appears that both or the checks were uttered 
as true and gen"J.ine; the one bearing the purported maker's name, 
•1olm ;r. Davis, J"r.• (Ex. A), by McGlynn, and the other, the one bear
ing the purported maker's name, "Roberto Barcenas• (Ex. B), by a person 
not definitely identified by the testimony. In this connection, 
however, it is noteworthy that the first indorss:nent on each or the 
two checks was obviously signed thereon by the. same person. The tact 
that l4cGlynn reported to accused two days after accused signed the 
checks that he had been unsuccessful in his attempts to negotiate the 
checks in Panama City is also a circumstance of some significance. 

Accused's denial of any complicity with McGlynn and his ex
planation of the manner in which he had been deceived by McGlynn 
was apparently rejected by the court as unworthy of belief, as the 
court had a right to do and as I believe it was :t'ul.ly warranted in 
doing. 

Rejecting, as the court evidently did, so much of the explanation 
of accused as would tend to exculpate him from entertaining any intent 
to defraud, there is, in 1113' opinion, substantial evidence to show that 
accused and McGlynn were acccmplices in a ccmmon schEllle to defraud. 
I, therefore, consider the evidence amply sufficient to support the 
conviction. 

5. There is inclosed draft of a letter tor your signature, 1n 
the event that you app1"ove 1113' reconmenda.tion that the action of the 
reviewing authority be confirmed, transmitting tbe record to the 
President tor his action, together with a form ot Executive a~tion 
tor his signature designed to carry that recommendation into effect, 
both of which drafts are marked in pencil "Draft A•. There is also 
inclosed an alternative draft ot letter to, and form ot Executive 
action tor, the President, marked in pencil "Draft B•, tor use it you 
approve the holding of the Boa.rd or Review that the record is not 
legel.ly sufficient to support the sentence. 

-3-
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6. There is also inclosed herewith a letter to you from 
Honorable Isaac Bacharach, House ot Representatives, dated February' 
3, 1936, requesting consideration and clemency on behalf of the ac
cused in this case. .Appended tr.ereto is a copy of your repl7 to 
Mr. Baoharach advising him that you will ccmmunicate w1 th him as 
earl7 e.a practicable. 

~ 
A. w. Brown 

Major General 
The ;fudge Advocate General. 

6 Incls. 
Incl. 1-Record o t trial. 
Incl. 2-Dratt of let. sig. Secy. ot War 

(Dratt A). 
Incl. 3-.Alternative dratt ot let.sig. 

Secy. ot War (Dratt B). 
Incl. 4-P'orm. ot Executive action (Dratt A). 
Incl. 5-AlternatiTe form or Exec. action 

(Dratt B). 
Incl. 6-Let. to Secy. or War, 2-3-36, from 

Hon. Isaac Bacharach & copy ot 
repl7 thereto. 
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WAR DEPARTMENT 

In the Office of' The Judge Advocate General 
Washington, D.C. 

Board of Review 
CM 204259 

A?R l G 1936 

UNITED STATES } FOURTH CORPS AREA 
) 

Te ) Trial by G.C.M., convened at 

Captain VmGIL G. ALLEN 
) 
) 

Fort Benning, Georgia, September 
3, 4, 5, 6, 7 and 9, 1935. 

(0-11126), Infantry. ) Dismissal. 

OPINION of the BOARD OF REVIEW 
HAIL, TURNBULL and SMITH, L.M., J'udge .Advocates. 

1. The Board of' Review has examined the record of trial in the 
case of the officer named above end submits this, its opinion, to The 
J'udge Advocate General. 

2. The accused was tried upon the follOlrl.ng charge and specifi
cations: 

CHARGE: Violation of the 95th Article of War. 

Specification 1: In that Captain Virgil G. Allen, Infantry, 
then a student officer or The Infantry School, did, at 
Fort Benning, Georgia, on or about April 25, 1935, while 
solving the second re~uirement of Marked Problem No. 10, 
Jlimeograph 1-180 M, a prescribed written problem at said 
school which he was duly required to solve end submit 
in writing to the Assistant Cormnandant of the Infantry 
School, wrongfully and knowingly obtain unauthorized 
assistance in preparing his solution to the said problem 
by adopting and submitting in substance as his own 
solution, parts and portions of a solution which had 
been prepared by Instructors of The Infantry School 
and approved by the Assistant Commandant of the said 
school as The Infantry School solution but which had not 
at that time been authorized for issue to the student 
body of The In;rantry School. 

(Finding of not guilty.} 
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(Note: The language of each of the following 
twenty-one specifications is identical with that 
of Specification l, recited above, except as to 
the date of the alleged offense, and the particu
lar requirement, problem, and mimeograph involved, 
which exceptions are noted below.) · 

Specification 2: April 25, 1935, fifth requirement of 
:Marked Problem No. 10, Mimeograph l-180 M. 

(Finding of not guilty.) 

Specification 3: May 3, 1935, first requirement of Marked 
Problem, Mimeograph 2-29-M-l. 

(Finding of not guilty.) 

Specification 4: May 3, 1935, second requirement ot Marked 
Problem, Mimeograph 2-29-M-l. 

(Finding of not guilty.) 

Specification 5: May 3, 1935, third requirement of Marked 
Problem, Mimeograph 2-29-M-l. 

(Finding of not guilty.) 

Specificati~n 6: May 27, 1935, requirement or Marked 
Problem No. 13, Mimeogr(l.ph l-201-M. · 

Specification 7: May 8, 1935, first requirement or ?larked 
Problem No. 19, Mimeograph 1-184 M. 

Specification 8: May a, 1935, second requirement of Marked 
Problem No. 19, l.ii.meograph 1-184 M. 

Specification 9: May 8, 1935, third requirement of Marked 
Problem No. 19, Mimeograph l-184 M. 

Specification 10: May 22, 1935, first requirement of Marked 
Problem No. 17, Mimeograph 1-204 M. 

Specification ll: May 22, 1935, second requirement of Marked 
Problem No. 17, Mimeograph l-204 M. 

-2-
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Specification 12: May 29, 1935, first requirement of Marked 
Problem No. 22, Mimeograph l-203 M. 

Specification 13: May 28, 1935, third requirement of Marked 
Problem, Mimeograph l-189 M (S-2-A) • 

Specification 14: May 29, 1935, first requirement of Marked 
Problem No. 23, 1.::1.meograph l-202 M. 

Specification 15: May 29, 1935, second requirement of Marked 
Problem No. 23, l~meograph l-202 M. 

Specification 16: June 4, 1935, first requirement or Marked 
Problem No. 21, Mimeograph l-208 M. 

Specification 17: June 4, 1935, second requirement of Mirked 
Problem No. 21, Mimeograph l-208 M. 

Specification 18: June 4, 1935, third requirement of Marked 
Problem No. 21, Mimeograph 1-208 M. 

Specification 19: June 4, 1935, first requirement of Marked 
Problem No. 20, :Mimeograph l-l44·M. 

(Finding of not guilty.) 

Specification 20: June 4, 1935, second requirement of Marked 
Problem No. 20, Mimeograph 1-144 M. 

(Finding of not guilty.) 

Specification 21: J"une 4, 1935, first requirement of Marked 
Problem No. 20, Mimeograph 1-144 M (Supply) • 

Specification 22: June 4, 1935, second requirement of Marked 
Problem No. 20, Mimeograph 1-144 M (Supply). 

Accused entered a plea to the jurisdiction of the court for reasons 
which will be subsequently stated and discussed. Upon the plea being 
overruled, he pleaded not guilty to the charge and all specifications 
thereunder. He was found guilty of Specifications 6 to 18, inclusive, 
of Specifications 21 and 22, and of the Charge, and not guilty of 
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Specifications 1 to 5, inclusive, and Specifications 19 end 20. No 
evidence of previous convictions was introduced. He was sentenced to 
be dismissed the service. The revievnng authority approved the sentence 
and forwarded the record of trial for action under the 48th Article or war. 

3. As mentioned in the preceding paragraph, before pleading to the 
general issue accused entered a plea to the jurisdiction of the court. 
His counsel contended that since it was apparent that in the selection 
of the court, for approval by the corps area commander, only graduates 
or The Infantry School had been considered, and since, with the exception 
or the- law member, the court then sitting was the result of that method 
of selection, the court was improperly organized in that class and 
educational distinction had b~en resorted to in its selection. 

It is provided by the 4th Article of war that: 

"***When appointing courts-martial the appointing 
authority shall detail as members thereof those officers 
or the command who, in his opinion, are best qualified 
for the duty by reason or age, training, experience, and 
judicial tempera:n.ent; * * *•" 

The Board of Review is of the opinion that in the selection or this 
court the appointing authority was guided by the provision quoted above, 
that there was no abuse or the discretion thereby granted to him, and 
that the plea of the accused to the jurisdiction of the court was 
properly overruled by it. 

4. The record of trial in this case comprises 622 pages of the 
proceedings or the ~ourt and the testimony that was heard, together with 
a very considerable mass of documentary evidence relating to the 22 
separate specifications upon which the accused was brought to trial. 
In view of the. conclusions reached by the Board or Review, it is con
side~ed unnecessary to extend this opinion to the great length of 
including a detailed summary or the evidence relating to each or the 
15 specifications upon which the court reached findings of guilty. 
Because of the similarity of the specifications and the nature of the 
evidence presented in proof of them, it is thought that the purposes 
of this opinion can be adequately served by a detailed study of the 
evidence under but one specification only, and that one under which 
the evidence appears to be perhaps the most damaging against the ac
cused. Such plan will be followed. 

-4-
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5. The evidence for the prosecution which relates generally to 
the 15 separate offenses of which accused was convicted is sum:narized 
substantially as follows: 

Major Frederick McCabe, Infantry, Secretary of the Academic 
Department, The Infantry School, Fort Benning, Georgia, stated the 
rank, name, branch and station of accused, and that he had known ac
cused for just one year. Accused was a member of the regular class of 
The Infantry School for the school year 1934-35. 

Witness identified a pamphlet entitled, "Instructions for Faculty 
and Students, The Infantry School, Fort Benning, Georgia, 1934-1935", 
a copy of which was furnished all students of the school for that school 
year (R. 23). On the opening day of the school when he organized the 
classes he announced to the class that they were required to read, study 
and know the contents of this document and to report to their student 
company commander that they had read the pa.m;phl_et and understoocl. it. 
He received a report from the student company commander on the 7th of 
September (1934) that all students of the class had reported to him 
that they had read it, Paragraph 22 of the pamphlet, 8.?l official docu
ment of The Infantry School, states: 

"* * * Code numbers will be used instead of names 
in all graded tests. 

b. Each student will be assigned a code number. 
It will be entered in lieu of his name, on the upper 
right-hand corner of each sheet submitted, with the date. 
immediately below. THE ENTRY OF THE CODE NUMBER WIIJ, BE 
.ACCEPTED AS TEE STODENT'S CERTIFICATE THAT THE WORK SUB
MITTED IS ENTIRELY BIS OWN." (Ex. I-.A; R. 24:) 

Witness was handed a card which he identified as a form used in the 
Assistant Commandant's office to issue code numbers to the students ot 
the school, the code number being placed on the card, the card signed by 
the Assistant Secretary, and then placed in a sealed envelope and issued 
to the student. Witness read frOm the reverse ot the card the following 
instructions: , 

"All work is conducted on the 'honor 1ystem'. By
placing his code number or name on a:i:cy- e:iemination paper, 
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problem, or other written exercise, upon which he is to 
be graded, the student certifies that the work is entirely 
his own and that he has neither received or given un
authorized assistance in any way." (Ex. I-B) 

Witness identified the academic record of accused in the regular 
course for the year 1934-35, which witness had compiled from the records 
in the Assistant Commandant's office and signed. The record was offered 
in evidende by the prosecution and objection to its admission was made 
by the defense "for the reason that acc'.lSed is charged under some 
twenty-two specifications alleging that he secured and used unauthorized 
assistance in preparing his solutions to certain problems, and this 
paper offered includes many other things not brought out in those 
specifications". The objection was overruled and the document received 
in evidence as "Exhibit I-C", subject to the statement of the trial 
judge advocate that he would later establish the relevancy of the 
grades appearing in the record which do not relate to the problems 
referred to in the specifications. (R. 24-27) 

This scholastic record (Ex. I-C) shows in columns the 64 problems 
solved by the accused during the school year, giving the subject of 
each problem, the date solved, the grade received, and the name of the. 
instructor. Twenty-five of these problems relate to "Tactics", 10 to 
"Supply", and the remaining 29 relate generally to the use of the various 
weapons, rifle, automatic rifle, bayonet, grenades, pistol, machine gun, 
37 mm. gun, and howitzer. The grades or the accused in the problems 
relating to "Tactics" and "Supply" include 22 A's (this being the 
highest grade), 7 B's, 1 c, 2 D's, and 3 E's. Bis grades in problems 
relating principally to the technical use of the various arms include 
5 A's, 8 B's, 10 C's, 3 D's, and 3 E's. Prior to !/;arch 27, 1935, in 
31 problems relating principally to the use of arms he had received but 
3 A's. Commencing on Niarch 27, 1935, in 33 problems relating, with but 
two exceptions, to "Tactics" and "Supply", he received 27 A's and but 
six lesser grades. The specifications under which he was convicted 
relate to problems solved on J.."Jiy a, 22, 27, 28, 29, and June 4, 1935, 
in all of which but one on May 29, 1935, he received grades of A. 

Major McCabe testified that he was the custodian of the records 
of the regular class for the school year 1934-35, and that, since 
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accused was a member of that class and was never absent from any problem 
during his term at the school, he was required to, and did, submit a 
solution to a problem if it was presented to the class during that 
school year (R. 31-32). The students were duly required to solve and 
submit in writing to the Assistant CoDmla!ldant of The Infantry School 
their solutions to the prescribed written problems of the school. These 
problems and their solutions were not authorized for use by any student 
prior to the time they were issued to the class as a whole. (R. 68) If 
a student possessed a copy of the school solution prior to the time he 
turned in his own solution to that problem, he was not authorized to 
make any use of it. 

Preparation and safeguarding of school problems and solutions. 

In the first place an instructor writes a problem. It is then 
submitted to three officers, called the "solving comnittee", to solve. 
They solve it individually, and then make a composite solution of the 
problem. (R. 69) Then the president of the "solving committee" appears 
before the "review board", commonly known as the "murder board", where 
the problem is "finally arrived at". This is the original of the school 
problem and the school solution to that problem. They are then revised 
or changed, as seen fit, and written UJ> as changed. This done, the 
problem is submitted to the Section Chief, and if he approves it he 
submits it to the Assistant Commandant across the desk of the Secretary 
(the witness). If approved by the Assistant Commandant, it is then 
sent back to the "editor for edit". When that is completed 1-t is 
again sent to the Assistant Commandant's office where witness checks 
it, has a record made of the school number which is placed on it, and 
sends it back to the section which originated it. The problem is then. 
cut on a stencil for mimeographing, and the original problem and the 
mimeograph stencil are sent back to the Assistant Commandant's office. 
It is again checked in that office, the original write-up sent back to 
the section originating it, and the mimeograph stencil sent by an 
officer of the section to the reproduction plant of the school for 
mimeographing and preparation for issue to the students. At the repro
duction plant the entire problem is divided into its several parts, 
some to be mimeographed, another part requiring a special map or a map 
with an.over-print, and perhaps some parts to be photographed. In this 
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connection it is necessary to rely on several enlisted men who have 
various connections with the preparation or the problem (R. 70). Each 
section of the reproduction plant is under a noncommissioned officer 
who has charge of the mimeographing or other handling of the various 
parts of the problem, and who is instructed as to their safe-keeping. 
He and the enlisted men under him have to be trusted to safeguard the 
problem. The mimeograph section is under a master sergeant. When he 
receives a problem to be mimeographed he has it done and when he 
finishes the mimeographing he reports to the clerk in the Assistant 
Commandant's oftice that it has been run off, fixing the date, the 
number of the problem, and the number of copies run off. The master 
sergeant then takes the copies which have been mimeographed, binds them 
into a bundle, puts the problem n\llllber on them, and turns them over to 
the sergeant in charge of the store room, who puts them under lock and 
key until they are called for. When the instructor calls for his 
problem, the sergeant in charge of the store room turns it over to the 
truck driver with a memorandum. showing the date, problem n\llllber, and 
number of copies. The problem is then delivered to the instructor at 
the office of the Chief of the Section concerned, where the number of 
copies received is signed for. Thereafter the instructor has charge of 
the problem and solutions, and is responsible that they do not get into 
unauthorized hands until distributed to the class. Many people have to 
be trusted in the process of preparing problems and solutions and care 
is used in selecting trustworthy men for the jobs (R. 71). The school 
requirement is that a marked problem be in the office of the Assistant 
Commandant two.months prior to the issue of that problem to the students. 
This is not always possible but is usually done, and means that in most 
cases a problem and its solution will be mimeographed not less than 
thirty days before it is issued to the class. It is possible that in 
the reproduction plant additional copies might be made and get into 
unauthorized hands. 

Cross-examination of Major McCabe, 

The problem has a mimeograph number for identification which appears 
on all problems (R. 72). The sergeant in charge of the mimeograph room 
is required to run off a certain number of copies and presumably does 
eo. Witness had never known more copies to be run off than reported (R. 73). 
There is a possibility that this might be done. The man in charge is 
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trusted with that detail. Witness knew of no reason why he should not 
be so trusted. Were there such reason the man would not be there. 
During the last year some sections reported copies of mimeographed 
problems and solutions missing, stated that they were "some copies 
short", did not have sufficient copies, and called for extra copies. 
Of his own knowledge, witness could not say that one problem or those 
turned in by accused was missing last year. (R. 74-75} Before a problem 
is given to the students to solve, there are many instructional matters 
given to the students in the way of mimeographed matter, conferences, 
lectures, "dry-runs", and demonstrations leading up to the problem and 
explaining the principles to be employed in the problem. The problem 
is designed to bring out certain points that have been "put over to the 
student" from the platform, or in some other instruction, and the 
problem contains nothing else (R. 76). It is hoped that a student who 
follows closely the lectures and instruction given him will arrive at 
these.me conclusions that the instructors reached. That is the object 
in teaching the student (R. 77). 

Witness called into his office all of accused's classmates who 
had not at the time left Fort Benning and asked them if they could give 
him any information in this case. These officers had been in the class 
with accused since last September but witnsss received no information 
from any of them (R. 78). During the school year 1934-35 there were 
64 marked problems issued and accused received a grade of "A~ on 27 or 
them (R. 79). He is charged with receiving unauthorized assistance 
on ten of the problems on which he received the grade of "A". When 
"this thing" was discovered, many problems which had "A's" on them had 
already been returned to accused. The ten problems are those which 
were then in the hands of the instructors and had not been returned to 
accused. Solutions are returned to the student and he is not required 
to keep them but disposes of them as he sees tit (R. 80). There was 
"no point" (of suspicion) raised about accused until about the first 
of June, when the course wa.s almost over. Witness knew nothing of any 
suspicious circumstances connected with any problem except those be
ginning about April 25, 1935, which had been called to his attention. 
This was after accused had been given some special additional instruction 
(R. 81) which began on April 27, 1935, and continued for three consecu
tive Saturday mornings (R. 571). Before the additional instruction 
accused's grades then on record in the office had not been up to a passi11g 
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point. At that time a number of his problems were in the hands of 
instructors for grading and correcting, and a complete record of his 
grades to date was not available. Accused was warned that "his grades 
were not passing marks", and he was also warned to take additional 
instruction if he thought he needed it, which he did. (R. 81-82) The 
complete record of accused's grades, ~hich became available later, 
showed that at that time he did have a passing grade as a total 
average (R. 573). There was no improvement in his work after taking 
the special instruction (R. 575). It is a faculty requirement of 
The Infantry School that to pass the course successfully a student 
must pass at least three-fourths of all graded work with satisfactory 
marks (R. 63). Witness of his own knowledge knew of no unauthorized 
assistance accused obtained during the school year 1934-35 (R. 84). 

Redirect examination of Kajor McCabe. 

Accused received the series of "A" grades on his solutions subse
quent to the period of the year when the problems had been mimeographed 
and approved solutions were available (R. 85). The rating of "A" is 
usually given to a solution that would be classed as "superior", and in 
terms of percentage would be rated along in the 90 1 s; "B" is "very good", 
and on a percentage basis 80 to 90; "C" is "average" or "passing", and 
on a percentage basis from 75 to 80; "D" is "unsatisfactory", and on a 
percentage basis from 60 to 75; and "E" is "inferior", or below 60. 
Out of the first 30 "examinations" accused received 8 unsatisfactory 
grades of "D" and "E", and from then on he received 3 such grades. 
Particular care is taken to safeguard the problems and solutions during 
the process of mimeographing and later. The school depends upon the 
honesty of certain people and feels that it is justified in doing so 
(R. 87). It cannot devise a system to prevent a solution getting into 
unauthorized hands if somebody was determined to get it. No system 
could possibly be used which did not depend upon the honesty of several 
individuals. In the beginning the stenographer who copies the problem 
could make an extra copy. At the mimeograph room they generally run 
off several copies before they run off the copies they keep, in order 
to see that they have a clear copy and that it is spaced correctly on 
the paper. These copies are supposed to be destroyed, but it is 
possible for some of them to be thrown into the waste basket without 
being torn up. Or, it is pos~ible, if someone in the mimeographing 
room should happen not to be honest, to run off extra copies and not 
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make a record of them. There are a number of ways in which copies 
might get into unauthorized hands. The school believed there was a 
leak somewhere but has been unable to find it (R. 88). 

Recross-examination of ~!ajor McCabe. 

There were certainly ways for accused to get good grades on his 
solutions without recourse to the school solutions (R. 89). Witness 
believed that most of the officers in the class were lieutenants 
several years younger than accused. The observations at the school 
prove that, as a general rule, the older officers are less proficient 
in tactics than the younger. The field of work covered by the class 
in the fall includes weapons, historical research, signal communications, 
motors, animal management, equitation, logistics, and medical service. 
Witness made an exhaustive effort to discover a leak in the handling 
-0f the school solutions, but discovered none (R. 90). 

Ex:amination by the court. 

Accused started his special instruction about the first part or 
April. Various instructors gave accused special instruction. Three 
or four Saturday mornings were devoted to the special instruction of 
the group which included accused, a different instructor participating 
each morning either on the platform or holding a conference and talking 
about various tactical principles (R. 91). Accused was below average 
according to the records then in the Assistant Commandant's office, 
and, according to the practice, a letter vre.s written to him asking if 
he wanted special instruction (R. 92). 

Major McCabe was subsequently recalled by the prosecution and 
testified substantially as follows: In addition to the ways in which 
he had already testified that a copy of the approved solution might 
get into unauthorized hands, there was another possibility he had not 
thought of before, and he doubted if anyone else had thought of it 
(R. 397). There was a possibility that the thin sheet under the stencil 
might be unlawt'ully obtained. Under the blue sheet on the stencil 
there is a very thin sheet of white paper to which, in typing, the 
impression made on the stencil is transferred in blue type. When the 
stencil. is placed on the machine to be run, this white sheet is removed 
and, as no one thinks anything of it, is usually wadded up and thrOwn 
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into the waste basket to be sent to the incinerator without first 
being torn up. It is quite possible that some of these thin sheets 
could be picked up by unauthorized persons and wadded up in their hands, 
or thrown into the waste basket and picked out later, since they are so 
thin that several could be wadded up in the hand and no one would notice 
them. That thin sheet has the impression of the stencil on it so plain 
that you can read it easily, or even "proof" it. If anyone got a copy 
of that he would heve a copy of the stencil. These thin sheets are not 
preserved. They are supposed to be destroyed when the stencil is put 
on the ma.chine, and the reproduction plant disposes of them. (R. 398-399) 

On the morning of June 5, 1935, the Chief of the Second Section, 
with 1:iajor Robinson and Captain Clark, appeared in witness' office and 
made a report which resulted in the investigation of this case. All 
solutions to problems which had not been returned to accused were 
gathered up and entered into the case as evidence (R. 400). 

To questions of the court, witness testified that each section of 
the Academic Department has a typist who does the stencil cutting in the 
office of the section for the work of that section. Stencils are not 
cut at the reproduction plant. Presumably one stenographer in the first 
section and two in the second section did the majority of the work in 
the two sections in ma.king these stencils (R. 401). But the work might 
have been done by any one of several stenographers. The stiff back 
and the thin sheet are removed from the stencils at the reproduction 
plant, presumably by the operator of the machine (R. 402). 

Further evidence relating to the safeguarding of the problems and 
approved solutions while in the hands of the several instructors is 
found in their testimony as follows: 

Major William c. McY.ahon, Infantry, a witness for the prosecution, 
testified with reference to Specification 6 as follows: He prepared 
Marked Problem No. 13, for which there was a solution approved by the 
Assistant Commandant. The approved solution was not authorized for 
issue to the student body prior to the time they had turned in their 
solutions to this problem. It was, however, prepared and printed, so 
that a student might have obtained n copy prior to the time the 
students were required to turn in their solutions (R. 199). Witness 
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received in the neighborhood or 200 copies. He kept them in the steel 
tiling cabinet adjacent to his desk, or else in his personal custody. 
His desk was in the First Section of the school. They were not under 
lock and key at all times (R. 200). Witness had no personal knowledge 
of accused having received any unauthorized assistance in the solving 
of this problem. Witness missed no copies of the approved school 
solutions that were delivered to him (R. 409). 

Major Philips. Wood, Infantry, a witness for the prosecution, 
testified with reference to Specifications 7, 8 and 9, as follows: 
He prepared Marked Problem No. 19, for which there was a duly approved 
school solution. The approved solution, although mimeographed, was not 
authorized for issue to the student body prior to the time they had 
solved and submitted their solutions in writing. He received approximately 
140 copies and placed them in a steel filing cabinet in his "cubicle" in 
the First Section where they remained for three or four weeks before 
issued. (R. 441-442) Witness did not sign for these solutions when he 
received them, nor did he have to account for the number received. He 
did not know exactly how ma.ny were turned over to him. He never missed 
any of them. He never saw a copy of the approved soluti~n in the hands 
of accused prior to the time accused turned in.his solution, and he had 
no knowledge that accused used an approved solution or any other un
authorized assistance in solving this problem. (R. 483-485) 

Major Vernon Evans, Infantry, a witness for the prosecution, 
testified with reference to Specifications 10 and 11, as follows: Marked 
Problem No. 17, was initiated by him, completed and approved in the 
customary way. There was a solution to this problem, approved by the 
Assistant Commandant, which was not authorized for issue to the student 
body prior to the time they had turned in their solutions to this problem. 
The solution was mimeographed and witness received about 140 copies two 
weeks before they were issued to the students in due course. While they 
were in his custody w1 tness kept them in one of the drawers of a tiling 
cabinet alongside his desk. There was no lock on the drawer. The room 
in which the cabinet was kept was not habitually locked. At night there 
was a padlock, usually locked, on each of the three doors of the room. 
There was opportunity tor these approved solutions to get into unauthorized 
hands prior to their lawfUl issue. (R. 223-224) They could be had by 
anyone who could enter the building and get them from the filing cabinet 
while witness was not there. Witness never missed any of the copies 
he received, but never checked to see (R. 258). 
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(The evidence as to the safeguarding by the instructor of'Ma.rked 
Problem No. 22, to which Specification 12 relates, will be stated sub
sequently when the evidence under that specification is summarized.) 

Major John A. Robinson, Infantry, a witness for the prosecution, 
testified with reference to Specification 13 as follows: He prepared 
the supply situations, requirements and solutions of terrain exercise 
S-2-A, mimeograph l-189-M (R. 493). The solution was approved by the 
Assistant Commandant's office and was not authorized for issue to the 
student body of The Infantry School prior to the time they had turned 
in their solutions to this problem. The solution had been mimeographed 
earlier and witness received approximately 135 copies of it which reme.ineC 
in his possession trom six weeks to two months before they were issued 
to the class in an authorized manner (R. 494). He placed them in an 
unlocked filing cabinet in his office. The door to the office was not 
habitually locked. (R. 495) Witness did not know of his own knowledge 
ot any unauthorized assistance accused used or received in solving this 
problem, and he did not miss any or the copies of the solution which 
he kept in his custody until they were issued to the students at the 
proper time (R. 5l4). 

Major Charles M. Ankcorn, Infantry, a witness for the prosecution, 
testified with reference to Specifications 14 and 15 as follows: He 
identified a mimeographed copy of Marked Problem No. 23, 1-202-M, and 
the approved school solution to that problem (R. 358). The solution 
was approved by the Assistant Commandant's office, end was not 
authorized for issue to the student body prior to the time their solutions 
to the problem had been submitted in writing. The solution had been 
mimeographed and he had received about 130 copies of it, a sufficient 
number for the class and the instructor's copies, about a week or ten 
days before they were issued to the students in the authorized manner, 
and had placed them in-his desk. A copy ot the solution could have 
reached unauthorized hands during that period (R. 359). His desk could 
not be locked, and was in a building whi~h was open to anyone vmo 
wished to enter it during certain hours (R. 360) •. 

Major Marcus B. Bell, Infantry, a witness tor the prosecution, 
testified with reference to Specifications 16 and 17, as follows: He 
identified Marked Problem No. 21, which he prepared and gave to the 
regular class of the school year 1934-35 (R. 318). There was a solution 
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to this problem approved by Colonel Scott and.Colonel Weeks, the 
latter the Assistant Commandant, but the approved solution was not 
authorized for issue to the student body of The Infantry School prior 
to the time the students had turned in their solutions to the problem. 
The approved solution had been mimeographed, and about a month before 
its issue to the students at the comoletion of their solutions witness 
had received a package of 125 copies marked for distribution to the 
class, and 10 copies for his own files. He checked them to see that 
they were correct and then placed them in the back part of the lower 
drawer of his personal steel filing case. This drawer was not locked 
and it was possible for any unauthorized person to secure one or more 
copies of the solution from that place. (R. 319-320) Witness did not 
tell anybody where the approved solutions were. He did not know 
whether anybody was standing around where they could have seen him 
put the solutions in this place. He did not remember seeing accused 
there at that time (R. 330). He did not remember ever seeing accused 
in his office. iii tness never missed any copies of the solution, but he 
never counted them out when he issued them to see it any were missing, 
end there were enough to go around. He never saw accused in possession 
of one of the copies;,rior to the .time he was authorized to have one. 
(R. 331-332) 

Major Robert C. Macon, Infantry, a witness for the prosecution, 
testified with reference to Specification 18 as follows: He identified 
Marked Problem No. 21, 1-208-M, in which he participated with a supply 
situation and requirement. There was a solution to this approved by 
the Assistant Comnandant which was not authorized for issue to the 
student body prior to the time they submitted their written solutions 
to the problem. (R. 338-339) The solution was mimeographed and witness 
received his official copy of it, either one copy or it may have been 
four or five, on the day the test was given to the class. He kept them 
in the drawer of his desk for the short time that he had them. It was 
possible for someone, who was unauthorized to have a copy, to obtain a 
copy from his desk. (R. 340) 

Major Howard Clark, 2d, Infantry, a witness for the prosecution, 
testified w1 th reference to Specificat.ions 21 end 22 as follows: He 
prepared that part of Marked Problem No. 21, 1-144 M, which had to do 
with supply. There is a solution to this problem, approved by the 
Assistant Commandant, which was not authorized for issue to the student 
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body of The Infantry School prior to the time they had turned in their 
solutions to the problem. The solution had been mimeographed and witness 
received 130 copies of it in one bundle to be held until the problem 
had been completed and all students• papers turned in, and then to be 
distributed by him to the members of the class. He also received ten 
other copies for what is known as the "instructor's files". (R. 94-96) 

6. Continuing with the plan adopted in pare.graph 4 supra, there 
follows a detailed study of the evidence presented by the prosecution 
under Specification 12 of the Charge, which evidence appears to be 
perhaps the most damaging against the accused of all that was presented 
under the 15 specifications upon which findings of guilty were reached. 
This evidence is found in the deposition of Major John R. Brooke, Jr., 
Infantry (Ex•. 12), and in the exhibits appended thereto. 

Major Brooke, a witness for the prosecution testified substantially 
as follows: He is, and had been, an instructor in the Academic Depart
ment of The Infantry School for one year. In his official capacity he 
is required to prepare original tactical problems and solutions thereto 
for use as a part of the training at the school (p. 2). He identified 
a paper marked "Exhibit 3" (an exhibit attached to the deposition) as 
Marked Problem No. 22'of the regular course of the school 1934-35, serial 
number l-203 M, a marked terrain exercise. He prepared the first and 
second requirements to this problem and the solutions to ea.ch requirement. 
On the a~ernoon of May 29, 1935, he presented this problem to the 
regular class and, as instructor of the school, supervised the class in 
the solution of its first and second requirements (p. 3). The solutions 
for both requirements were turned in to him at the end of the authorized 
period for each requirement, and he personally graded all the solutions 
to both requirements. The approved solution to the first requirement 
was issued when all students had turned in their solutions to this 
requirement. The solution to the second requirement was prepared by 
him after the students had turned in their solutions, and he posted this 
solution on the bulletin board of the-regular class. This Marked 
Problem No. 22 was a duly prescribed written problem or the school, the 
first and second requirements of which the accused was required to 
solve and submit in writing to the Assistant Commandant. The first 
requirement of the problem and the solution thereto were submitted by 
witness to the Assistant ColJJll8lldant, and upon receipt of his approval· 
witness signed a request on the reproduction plant for the publication 
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of mimeograph 1-203-M (p. 4). The second requirement of this problem 
and the solution thereto were also submitted by him to the Assistant 
Commandant for approval. z..»rked Problem No. 22, identified by witness 
as "Exhibit 2", is an exact mimeographed reproduction of the problem 
prepared by him, the solution of which he supervised on May 29, 1935. 
All students of the regular class received identical mimeographed 
copies of this problem. Problems are sometimes issued orally but are 
usually issued in mimeographed form. In the solution of a problem it 
is desired to bring out certain principles, and if these principles 
are set forth in a student's solution he will receive a good grade on 
the particular requirement being graded (p. 6). The instructor is 
thoroughly familiar with the problem and knows what he expects the 
student's reply to be, so, except in case of doubt, it is unnecessary 
for him to refer to his notes. The normal procedure would be to take 
the mimeographed requirement, as issued to the student, and compare it 
with the solution turned in by the student. The approved solution to 
the first requirement of Marked Problem No. 22 was mimeographed. The 
beginniDg part of the second situation is the solution to the first 
requirement of the first situation. Witness received 140 copies of the 
problem and placed them in a filiDg cabinet in the office of the Chief 
of Section. Had accused by any means come into possession of a copy of 
the approved solution to the first requirement of l1e.rked Problem No. 22, 
prior to the time witness supervised the solution ot the problem, he 
was not authorized to refer to it in preparing his own solution (p. 6). 
Accused was familiar with this requirement. The approved solution to 
the second requirement of Marked Problem No. 22 was not mimeographed 
or printed. Witness had an approved solution which he prepared, after 
all the students' solutions had been turned in, "by placing symbols, 
boundaries, etc." on the half-tone reproduction of an aerial photograph 
that had been used by the students, and he posted this on the bulletin 
board of the class for the students' information. The approved solutions 
ot the first and second requirements of 11arked Problem No. 2~ were not 
authorized for issue to the student body of the school prior to the 
time the students• solutions were turned in. It would not have been 
possible for accused to have procured a copy of the approved solution 
to the second requirement of this problem prior to the time his solution 
was turned in because there were only two solutions, prepared from 
differ~nt photographs, in existence prior to the time the class solved 
the problem, and these had been in witness' possession ever since the 
solution had been approved by the Assistant Commandant (p. 8). 
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Witness identified a paper marked "Exhibit 4" (an exhibit attached 
to the deposition) as a student's solution of the first requirement or 
!Ja.rked Problem No. 22, dated May 29, 1935, bearing the code number 156, 
and check marks which witness put on it as he graded it. (Code number 
156 is the number assigned to accused for this problem. See Exhibit 
1-D.) About h~y 31 w1 tness was directed by the Secretary of the First 
Section to make a report on the solution bearing code number 156. This 
was the only problem with which he had bad experience at the school (p. 8). 

The witness was then asked by the prosecution to compare the 
student's solution of the first requirement of Marked Problem No. 22 
with the approved school solution of that requirement, and to state any 
similarities or differences which he might detect. 

In order to make such features apparent, and to clarify the coIIDll.ent 
of the witness, the "Situation end First Requirement" of this Marked 
Problem No. 22 are stated below and are then followed by an arrangement 
of the various parts of the accused's solution in a le~-hand colunm 
with the corresponding parts of the approved school solution in a 
parallel column on the right. 

"l. SITUATION.--a. Maps: Fire Control Map, Fort Benning, 
Georgia, 1:20,000, Sheet #1; Special Aerial Photographic Map 
(herewith) • 

b. The Blue First Army, in an offensive toward the south, 
astride the Chattahoochee River, reached a general east-west 
line through the mouth of the Upatoi Creek, by dark, 28 li&ly. 

c. The 5th Infantry, the right regiment of the 2d Division, 
attacked at dawn, 29 May, w1 th its west flank on the Chattahoo
chee River. By 7:30 AM, this regiment, with its 1st, 2d and 
3d Battalions in line from right to left, had reached the line; 
BM 252 (13.5-20.5)--Tank Barracks--circle on Lumpkin Road, s. 
(one-fourth mile south of intersection First Division and 
Lumpkin Roads}(Aerial Ma.p)--southeast corner of Shannon Field 
(16.8-19.8). The 6th Infantry had advanced as far as the First 
Division Road on the left of the 5th Infantry• 

.£.• Heavy small-arms and artillery fj.re all along the front 
prevents further advance. Ally movement, except where screened 
by trees and buildings, would produce serious casualties. 

-18-



(351) 

.!.• At 8;00 AM, Li(lutenan.t Colonel 2d Battalion, who is 
near the Children's School, received the following message 
from his regimental commander: 

Air reconnaissance reports assembly strong hostile 
reinforcements, with some tanks, in woods south and southwest 
of McAD.drew Range, indicating probable Red counterattack. 
This regiment will organize for defense in place. Your right 
boundacy: Ingersoll Street; left boundacy: road junction at 
(16.25-19.65)--Bachelors• ~uarters (inclusive). Coordinate 
fires with 1st and 3d Battalions. 2d Platoon Howitzer 
Company and 2d Platoon Regimental Machine-Gun Company (caliber 
0.50) remain attached to your battalion. Complete orders 
for the defense later. 

!.• At the time of the receipt of this message, Lieutenant 
Colonel 2d Battalion is familiar with the situation as follows: 

(1) .Small groups of riflemen and auto-riflemen of Com
panies E and F from right to left are firing from such scent 
cover as can be found 100-150 yards south of the Reproduction 
Plant and the Officers• Club. The remainder of each company 
is located in and around the buildings in rear of the advanced 
groups. Two platoons of Company G with a section of Company 
H are located in and around the officers• quarters and apart
ment buildings as far south as the circle on Lumpkin Road, 
the 3d Platoon being in Company reserve in the vicinity Of the 
Bachelors• Q.uarters. The remainder of Company His supporting 
the rifle companies with overhead fire and by firing through 
gaps, from positions located in and around the buildings 
north of Wold .Avenue. One gun has just opened fire from the 
Officers• Club. The howitzer weapons are firing from positions 
near the Childrens• School. The antitank ma.chine guns, though 
silent, are located to protect the battalion frOm tank attack. 

(2) Contact with the 1st Battalion is being maintained 
near the southeast corner of the 29th Infantcy Barracks. 

(3) Adjacent elements of the 3d Battalion are in contact 
in the apartment area, just east of the north end of the circle 
on Lumpkin Road. 

2·. FIRST REQUIREMENT.--A brief statement. of the plan of 
Lieutenant Colonel 2d Battalion to carry out the instructions 
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contained in the message 1'rom his regimental commander, prior 
to the receipt or the formal defense order. 

NOTES.--1. The solution to this requirement to be written on 
'a"terrain exercise pad. Time allowed: li hours. Turn-in point: 
intersection Wold Avenue and Lumpkin Road. 

2. Reconnaissance prohibited south of Morrison Avenue· 
(street just north of Officers' Club), except in the area where 
buildings e.re assumed to be in.possession of the 2d Battalion 
(solvers will·stay out of buildings)." (E:x. 3 of Ex. 12) 

Specification l2 
Marked Problem No. 22 

First Requirement 

Accused's solution 

"Lt. Colonel 2d :sn. plans: 

To discontinue the attack at 
once, and organize the Bn. for 
defense, in place, making only 
such changes in present dis
positions as will enable him to 
carr7 out the instructions of 
his regimental commander. 

To notify the companies of his 
Bn to stop their attack at once 
and organize, in place, their 
units tor defense. 

To notify compan7 comme.nder 
Co. H- to support the Bn. Have 
him place at least one section 
ot )4.G.•s on each flank in such 
positions as will enable them to 
coordinate their fire with the 

School solution 

"The plan of Lieutenant Colonel 
2d Battalion, to carry out the 
instructions of the regimental 
commander is: 

(l) To discontinue the attack, 
at once, and organize the 
battalion for defense, in place, 
making only minor changes of 
disposition at this time to meet 
the requirements of the new 
aituation. 

(2) To instruct each of the rifle 
company commanders to discontinue 
the attack, and organize for de
fense in the area now held by 
their companies. 

(3) To have Company H support the 
battalion in the defense, em.placing 
one section near each flank so that 
they can fire on the 1'ront of each 
ot the adjacent battalions, relo
cating only those guns that may be 
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1st e.nd 3d Bns. by tiring acroH necessary to better support the 
their fronts. rifle companies.

• 
To have the Howitzer Pl. sup (4) To have the howitzer platoon 

port the Bn trom present posi• weapons continue to support the 
tions. Giving instructions to battalion from their present 
enable the Mortar to initially, positions, directing that the 
concentrate its tires on the mortar pay particular attentio~ 
buildings in the general area to the building area south ot 
south ot the Lumpkin circle. the circle on Lumpkin Road. 

To instruct the Pl. leader ot (5) To torm a reserve consisting 
the 0.50 calibers to place his ot one platoon f'rom Company G 
guns in position to protect tront e.nd such stragglers as may be 
ot Bn against possible tank collected, holding it mobile under 
attacks. cover nee.r the southeastern en

trance to Austin.Loop. 

3d Pl. Co. 'G' to take cover (6) To locate the caliber 0.50 
in vicinity of the drew about ma.chine guns to cover the rront 
600 yds. N. of their present of the battalion against a tank 
position (vicinity Bachelors' attack." 
Q.trs) e.nd await orders as Bn 
res." (Ex. 3 ot Ex. 12) (Ex. 4 of Ex. 12) 

For a complete understanding of the subsequent testimony ot Major 
John R. Brooke, Jr., Infantry, for the prosecution, it is necessary to 
insert here a statement of the situation as it continues after the 
solution quoted above, and also a copy ot the second requirement. 

"4. SITUATION, CONTINUED.--.!· The organization or the 
battalion for the defense of the assigned area proceeded in ac
cordance with the plan ot the battalion commander. lfith the 
discontinuation of the attack, the hostile fire gradually 
slackened, until by noon it consisted of occasional light 
artillery fire and desultory ritle e.nd machine-gun fire. 

l• At 2:00 :EM, a messenger delivered the order of the 
regimental commander.for the defense, extracts of which follow: 

The situation remains unchanged. 
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The regiment will organize and detend its present posi
tion, from BM 252 (Fire Control Map) to intersection First 
Division Road and Yeager .A.venue (l6.65-19.g5~(both inclusive). 

Formation: 1st and 2d Battalions abreast, let Battalion. 
on the right. 

Main line of resistance: general line now held by the 
advanced elemeuts. 

Boundary between battalions: tent area at southwest corner 
Gordon Field (main parade)--aouthwest corner Gowdy Field (base
ball tield)--street running north from southwest corner Gowdy 
J'ield (ill to 1st Battalion)~ 

Left boundary 2d Battalion: east edge of pine g,:,ove south 
ot polo field--intersection First Division Road and Yeager 
.A.venue--Station Hospital (inclusive)--tilter plant just north 
ot Rainbow Av&nue (exclusive). 

The 3d Battalion under cover of darkness will be with
drawn to regimental reserve, and held mobile in the woods west 
of Russ Pool. 

Battalion commanders will submit their ple.ns tor the 
organization of their positions without delay. Fires turnished 
adjacent battalions to be shown. 

Movements ot units to effect adjustments in accordance 
with this order will be made under cover of darkness tonight. 

5. SECOND REQUIRD.1ENT.--'l'he plan or Lieutenant Colonel 
2d Battalion, to be submitted on the Special Aerial Map, using 
appropriate symbols to designate the following: 

a. Company area assigned each rifle company (blue pencil).
b. Location of each caliber 0.30 machine gun, to include.· 

the rifle-company machine guns, with solid-line arrows showing 
the.principal direction of fire, and broken-line arrows indi
cating other limit ot sector ot fire. (Use red pencil. Use 
company letter in angle to indicate rifle-company machine gun.) 

,g_. Position ot each of the howitzer platoon weapons. . 
Show in which area the mortar will fire. (Red pencil) 

d. Position ot each antitank (caliber 0.50) machine gun, 
using arrows, as for the caliber 0.30 machine guns. (Red pencil) 

.!.• jmnm,1 tion distributing point or points. (Blue pencil)
.1.• Location ot the battalion aid station. (Blue pencil) 
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NOT.ES.--1. Solutions will be turned in at .A.. H. No. 4. Time 
allowed: 2i hours. 

2. Reconnaissance restricted to the area assumed to 
be in possession of the Blue forces. 

3. Solvers will remain out of buildings, and will 
exercise care in and around cultivated plots within the area 
under consideration. · 

4. If machine guns are located in buildings, place a 
small letter or numeral beside such position, in~icating the 
floor on which the gun is emplaced, viz., B--basement; 1--lst 
floor; 2--2d floor; .A.--attic.• (Ex. 3 of Ex. 12) 

The summary of Major Brooke's testimony continues: In paragraph l, 
the first 16 words of the approved solution and the student's solution 
are exactly the same, including the punctuation, with the exception of 
the word "Battalion" which is abbreviated in the student's solution. 
The remainder of that paragraph and all other paragraphs have the same 
meaning and are in the same order as they appear in the approved solution, 
with the exception of para.graphs 5 and 6, which are transposed. There 
are 6 paragraphs in the approved solution to the first requirement, and 
there are also 6 paragraphs in the student's solution. Witness compared 
the solution of the second requirement of this problem, as submitted by 
student with code number 156, with the approved solution of the problem 
(p. 9). The student's solution of the second requirement was re.dically 
different from the approved solution. The latter used two companies 
supported by ma.chine guns to defend the ma.in line of resistance, one 
company in reserve; the student's solution had three companies on the 
main line of resistance. The witness was then asked by the prosecution 
how he was able to compare these solutions so readily and testify about 
the similarities or differences so accurately. To which the witness 
replied.that having been directed by the Section Secretary to compare 
these papers, to make a special grading of this paper, he naturally had 
it called to his attention. He went to where the solutions were kept, 
pulled out the solution with code number 156, and in going through the 
first requirement was impressed w1 th the solution. It was very good, 
an excellent solution to the first requirement. Re checked off all 
the principles, and then unfolded the reproduction of the airplane 
photograph which was used 1n solving the second requirement, and, as 
he believed, remarked to himself at the time, "Well, this fellow has 
ruined a mighty fine solution", because his solution to the second 
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requirement was so ditterent trom that approved by the :Assistant 
Commandant. Witness reported to the Section Secretary that the student 
in question had received a grade ot at least "C", probably a "B" grade 
on this problem. Witness was then told to compare it w1 th the approved 
solution. He did this and found it very similar, using the same number 
of paragraphs, and the wording of the first paragraph so much like the 
tirst paragraph of the approved solution (p. 10). He reported this 
tact to the Chief ot the First Section, Colonel Scott. At that time 
witness did not know to whom this solution belonged. He had corrected 
approximately 120 students' solutions since he had been an instructor 
at The Infantry School, and could not recall any solution "having this 
comparison, with regard to this problem, other than code number 156". 
This was the only marked problem that he had prepared and graded at 
this school. If the student in his solution has all the principles 
which the instructor expects to be brought out, the student will 
receive a very excellent grade, and it is "not essential that his 
solution follow the approved solution verbatim". 

To cross-interrogatories, Major Brooke testified subste.ntially 
as tollows:. As an instructor in The Infantry School it was his duty 
to "put over to the stu.dents", to the best or his ability, the ideas ot 
the school with respect to tactical problems (p~ 11). The student 
should arrive at a satisfactory solution if he follows the principles 
which are brought out. Witness did not believe that there was anything 
contained in the solution of the first requirement of this problem 
which had not been taught at the school. In preparing the problem he 
discussed with Major McMahon the various things to be brought out in it 
and requested that he mention them in his conference on special types 
ot detense. Witness attended this conference and found that Major 
McMahon did bring out :the principles. Witness would not put anything 
into a school solution that had not been previously taught to the class. 
There were, however, no illustrative problems uaed in the classes on 
this particular type or terrain exercise. When he first examined the 
solution to the tirst part of this problem he was not looking for 
anything suspieioua (p. 12). He was then grading the problem e.nd did 
not compare it with the school solution, but merely noticed that all 
the principles were in the solution. A.a en instructor he did not 
think there was anything criminal about a student making a good mark. 
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As a matter of fact it was a pretty good thing for all students to 
make good marks, end this does the instructors no harm. In the 
original preparation of this problem in making the solution to the 
second requirement, he made an over-lay on another mosaic and sub
mitted that to the Assistant Commandant for approval. It was on a 
different map of an entirely_ditferent scale from that presented tor 
the students to use. Until all the solutions to that requirement had 
been turned in he had not made an approved solution on the same airplane 
mosaic on v1hich the students prepared their solutions, the one which 
he posted on the board for the information of the students {p. 13). 
Accused's solution to the second part of this problem was not as good 
as his solution to the first part, nor was it as good "as the majority 
or the solutions submitted by the majority of the class". There had 
been a limited amount of instruction given to the class on the second 
phase of the problem, but there had been no illustrative problem similar 
to that used in the class (p. 14). Certain principles had been brought 
out by :Major McMahon dealing w1th a requirement similar to the second 
part or this problem with reference to the location, organization, and 
disposition of ma.chine guns. At least ninety per cent of the class had 
very favorable solutions to this problem, indicating that the principles 
were understood by the majority of the class. Witness believed that 
records of the school for quite a number of years would indicate that 
there were approximately ten per cent unsatisfactory solutions turned 
in to all problems. He had no knowledge of the truth of the charge 
against accused. Accused never obtained any unauthorized assistance 
from him, nor did he ever permit accused to have, or have knowledge that 
he did have, access to the approved solutions of the problems prior to 
their issue to the student body (p. 15). While witness had stated that 
the first 16 words in the first pare.graph of accused's solution were 
identical with the first 16 words of the school solution, with the 
exception of the abbreviation of the word "Battalion•, there were no 
words or phrases contained in those 16 words which are not ordinarily 
accepted as military terminology and it was entirely possible that 
the same language might be used (p. 16). 

7. While the plan or this opinion, previously stated in paragraph 
~. included a detailed study or the evidence under but one of the 
fifteen separate specifications upon which findings or guilty were 
reached, it appears to be desirable to show, as briefly as may be done, 
certain other noteworthy and ~mphasized similarities between accused's 
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solutions and the approved school solutions, as they ere disclosed by 
the evidence under some of the other epecificationa• 

.!.• 'Use of term •control point" by accused. 

M a part of his solution of the first requirement of Marked 
Problem No. 19 (SpecU'ication 7) accused used the following language: 

•To eetablish a control point at the Columbie end 
ot the Columbia-llrightsville bridge, in order to enfol"Ce 
the following priorit7 of movement***•" (Exs. 7 1 8 1 9-a) 

The approved school solution to this requirement contains the tollowing: 

"To establish a control point on the Columbia
Wrighteville Bridge with the following as a tentative 
plan tor priority ot crossing:•*•.• (Exe. 7,8,9a-b) 

Major Philip s. Wood, Infantry, a witness tor the prosecution, 
testified in part aa to this substantiall7 as follows: He wrote the 
"decision problem" and the school solution of Marked Problem No. 19 
(R. 441). The words •control point" were "more or less• a coined phrase, 
coined by him in preparing the solution to this particular problem, and 
he did not believe it had previously ever appeared by that name in 8D.J' 
publication. In preparing the original solution to this problem he 
wanted to find a name by which to designate a point where he desired to 
have a staff otricer located who would control the march ot this brigade 
in the event that there was soms contusion at the "point of ~onversion" 
ot the two moving columns, the east end of the lfrightsville bridge. Not 
being able to think of a name by which to designate that position he 
thought up the phrase which he used, and designated the position as a 
"control point". This phrase cannot be classified as "canned milit81'7 
language" (R. 455) • To his knowledge the phrase, "control point", had 
not been given to the class in any lecture or conference at the achool 
last year. He believed that he had seen it in another problem, but not 
at this school. He had seen the principle em.ployed before, but it was 
not in coumon use in military problem.a at this school. (R. 457) He 
did not expect to find it in the students• solutions. The matter ce.ma 
up in a discussion at a meeting of the review board. The phrase was 
apparently unusual and they wanted an explanation from him as to wh.7 
he used it, and he explained what he meant by it (R. 458) • 
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Upon cross-examination by the defense Major Wood testified in part 
substantially as follows: In this problem as given to the student only 
one bridge could be reasonably W3ed by the brigade in making the crossing 
of the Susquehanna (R. 468). The establishment of a ."~ontrol point" 
was not essential in this problem. The situation in the possession of 
the student "apparently" did not indicate a "control point" being 
established on the Columbia side of the river to direct the brigade's 
crossing. The bridge was definitely a "bottle neck" where all the 
troops of the two columns moving on it by different routes would converge. 
Witness thought a commander would be subject to severe criticism if he 
did not establish some sort of a "control point" at that place. He 
also believed that the accW3ed's solution to the problem was a logical 
solution, "but not logical to be used in the circumstances". The school 
solution was logical, and the accused's solution was similar to the 
school solution, but the establishment of a "control point• by accused 
was not logical "because no one else in the class did it". Witness 
solved it in that way and the accused, following his instruction on 
the subject, ·could have solved it similarly. (R. 469) Witness was then 

. asked to read the following matter from Mimeograph 2-35-M, a conference 
on troop movement by motor transport, which he said was a part of the 
instruction given at the school last year: 

"19. ***If the congestion is great it may even become 
necessary to run the traffic by a time table." 

Reading from page 6 of_ the· same document, subparagraph 3 under paragraph 
24, the latter paragraph having the general heading "C01t.:A.1.1D .AND STAFF 
DUTIES" and having reference to orders of a commander directing movement 
of unit by motor transport: 

"The routes available for the move, and any restric
tions or other control exercised by higher authority.• 

Reading subparagraph b under the same paragraph 24: 

"Upon receipt of orders directing the movement of a 
-unit by motor transport, the unit commander must make 
timely and intelligent decisions respecting the troops and 
the material to be moved by motor transport, time at which 

-27-

http:C01t.:A.1.1D


(360) 

animals and anime.l transportation will march and in 
general, the order in which all units should arrive in 
the new areas.• · 

Reading trom the same document subparagraph 6 under pare.graph Us 

"Consults with S•l as to marking and policing 
entrucking and detrucking points, and tra:rtic-control 
arrangements en route." 

Reading from subparagraph a ot paragraph ~: 

"Tratfic control must insure that road blocks be 
avoided. This applies to movements by motor trans
portation, by marching, or to a combination o:r the two.• 
Witness believed that the point at issue in the earlier question 

was the use of the phrase "control point•, which he did not believe had 
ever been contained in any instruction at the school. lb.en the review 
board objected to its use end he explained it they said that it carried 
the meaning they wanted there es well as any, end, tor lack ot a better 
word at that time, they let it go through as a "control point•. He 
did not believe that his earlier answer carr1ed the impression that 
the subject ot traffic control had never been taught. (R. 470-471) 
While preparing the solution, and in "groping around" tor a word by 
which to designate the position of the staff otficer ha had selected 
to be on the bridge to control traffic, the phrase "traffic control 
station" or "traffic control point" might equally have come into his 
mind, but, as it happened, the phrase "control point" ceme to his mind 
and he used it. He could not think of.a better phrase at that time, 
but now he would call it a "traffic control post", as it is being 
taught in the Second Section (R. 472). The matter of traffic control 
and priority of schedule would probably come under the teachings o:r the 
Second Section, and witness presumed that the students had instruction 
on that subject (R. 474). 

· b. Similarity of sketch map of accused to that o:r approved school 
solution. 

The second requirement of ll.arked Problem No. 17, Exhibits 10 and 
11, a-b (Specification 11), contained in part the following: 
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".liQ!!.--1. Indicate on your sketch as nmch of 
your plan as practicable. Use the space under 'Remarks' 
on the sketch {and the back of it) for any explanatory 
notes reQuired and for such part of your plan as cannot 
be indicated graphically." 

V.ajor Vernon Evans, Infantry, a witness for the prosecution, 
testified in part as to this substantially as follows: He initiated 
Marked Problem No. 17 of the regular course last year and on May 22, 
1935, held this "terrain exercise" out in the field for the regular 
class (R. 222-223,225). The second requirement of the problem was a 
continuation of the first part and called for so much of the plan of 
the battalion comn.a.nder as 1t0uld be included in paragraphs 2 e.nd 3 of 
a formal written order, and one or two additional details to be put on 
the sketch (R. 227). The school solution to the second requirement was 
a sketch supplemented by explanatory and additional remarks on the back 
thereof (R. 233). At the request of the prosecution, witness prepared 
an over-lay on thin paper (Exs. 10 and 11-x) of the sketch submitted by 
the accused as a part of his solution to the second requirement (Exs. 10 
and 11-s)(R. 235). When the second situation or thls problem was issued 
to the students they had in their possession the situation sketch (p. 3 
of Exs. 10 and lla-b) on which they turned in their solutions-to the 
second requirement (R. 236). Witness then indicated the following 
similarities between the sketch of the accused (Exe. 10 and 11-s) and 
that of the school solution (Exs. 10 and lla-b): 1. The size of the 
"goose eggs" for Companies A and B showing the areas to be occupied by 
those companies •. 2•. The position of the machine guns. Both solutions 
have one platoon, two sections and both are located in the same place. 
The sectors of fire as indicated by the machine guns in that platoon 
are in the same direction. 3. The A Company position has an anti-tank 
gun on both solutions the same, with the field of fire the same. 4. 
The lengths of the arrows indicating the line of tank fire for the .50 
caliber ma.chine guns in Company A area are the same on both solutions, 
both pointing in the same directions. 5. In the B Company area both 
solutions show no change in the positions of the machine gun platoon 
and the two anti-tank guns already there (R. 237). 6. The attached 
platoon - detached platoon of Company C with one section of machine 
guns·- is shown on accused's solution one-fourth inch from the position 
shown on the school solution; both have one section of machine gurus 
attached to that platoon and so indicate on the sketch. 7. The 
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position indicated on the sketch for the location of the remainder of 
Company C - Company C less one platoon - in the accused's solution is 
three-eighths of an inch from where it is located on the school solution. 
a. Accused and the school left the mortar where they found it, not 
moving it. 9. The first aid station is located in the same position 
in both solutions. 10. The command post in accused's solution is 
within one-fourth of an inch from where it is located on the school 
solution (R. 238). 

Unon cross-examination by the defense Major Evans testified in part 
subste.iitially as follows: He corrected this paper when it was.handed 
in and at that time did not notice anything suspicious about it. He 
only found the suspicious circumstances when he was directed to look 
for them (R. 239). There was not anything in the school solution to 
this problem which had not, in general, been taught at the school 
(R. 257-8). lhile he said the.t the "goose eggs" indicating the positions 
of Companies .A and B in accused's solution were similar in size to those 
in the school solution, he did not call the court's attention to the 
difference between the two solutions in the symbols in the section of 
me.chine guns. There was a difference in the type of symbol used (R. 266). 
For the detached parts or Companies A and B in t!J.e assembly position in 
the two solutions the size or the "goose eggs", and their contours and 
areas, a.re somewhat different, but the-symbol itself is not ver, 
different (R. 267) • 

.£.• Location or an ammunition distributing point. 

Major John P. Robinson, Infantry, a witness for the prosecution, 
testified in part as to this substantially as follows: He prepared the 
supply situations and requirements and the solutions of those require
ments, the fourth and fifth sections of a terrain exercise known as 
Marked Problem 1-189-M.(S-2-A)(Specification l3){Ex. 13a-b; R. 493). 
He was in charge of the class in the afternoon of May 28, 1935, to 
issue Section IV, the third requirement of this marked problem and to 
receive the students' solutions (R. 495). Subparagraph c of this require-
ment reads: -

".!:.· Give location and hour of opening or the brigade 
distributing point for artillery amnunition." (Ex. 13a-b) 
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Accused's solution reads: 

"c. Near bridge over ui,ato1 on south bank - (Columbus
Cusetta Road) Open 9:40 P.M• 
.Anmunition for 1st Bn 3d FA to be supplied direct, by their 
own motors." (Ex. 13-s; R. 498) 

The school solution to that part reads: 

".2.• To open a distributing point for artillery just 
south of the Upatoi bridge at 9:45 P.M. The 1st Battalion 
3d Field Artillery to be supplied direct by its O'Wll. motors." 
(Ex. 13a-b) 

The instruction of the school upon the location of such a point is as 
follows: The envmmi tion distributing point may be in the light artillery 
area or just in rear of it. It should have som~ cover. It should, as 
in this case where animal drawn and m:,tor transportation will use 1t, 
be in a place where both can reach it. It should not be in a position 
which will block .traffic on a main :route ot advance or a main supply 
road. Witness had INTeral times personally visited and looked at the 
area designated for this amnunition distributing point, e.nd on the day 
ot the problem took the whole class by that spot. on their motor recon
naissance (R. 504). On this day, May 28, it was apparent to him that 
motor vehicles could not get into that area which is designated in 
the school solution as the location or the artillery distributing 
point, although it had not been apparent to him previously. It had 
seemed to be a good place, but on May 28, due to some work being done 
along the road, there was a big cut there and a bank over which motor 
vehicles would be unable to proceed. The place at that time would not 
"satisfy all the attributes" for a brigade distributing point (R. 505). 
On the date he solved the problem accused had an opportunity or making 
a personal reconnaissance or that terrain in connection with his 
solving of the problem since the whole class passed by .that point on 
a motor reconnaissance. The point selected by accused "was taken" 
by witness to be the identical point selected by the school solution. 
When witness discovered on the date of this problem that the location 
selected in the school solution did not "satisfy all the attributes" 
necessary for a satisfactory artillery ammunition distributing point, 
he reported it to the Chief of Section, Major Hearn (R, 506). In 
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compliance with his instructions no cut was given for any solution 
that selected the same point as the school solution. There was nothing 
in the requirement calling for the student to tell hoi'l the 1st Battalion, 
3d Field Artillery, is to be supplied w1 th ammunition. Accused did so, 
and so did the school in its solution (R. 508). 

Upon examination by the court :W.ia.jor Robinson testified in part 
substantially as follows: The location of the artillery distributing 
point in his soiution, the school solution, was just. south of the 
Upatoi Creek bridge (R. 518) originally, but it would not be his 
selection on the date the problem was solved. It was his prior 
selection upon his previous recollection of the terrain, and selected 
from a map without having seen the terrain for some little time before 
he prepared his solution. In making his original solution from the nap 
he did not know of that change in the terrain. On the date the problem 
was given he was "particularly careful" to observe that point when 
they passed it in making a motor reconnaissance of the area, and then 
noticed it was changed from its original features. The facts that 
caused him on May 28 to consider that this point did not meet the re
quirements the school teaches for such locations were these: that 
previously this was a level area, so indicated on the map, and might 
well be used for an artillery distributing point, but on the ground 
on May 28 it we.a discovered that there was a high fill (R. 519) in the 
road at that point, placed there by workmen on the road since he had 
last passed the area.. Without engineer troops working several hours 
to level out that high fill or cut part of it away the point we.a un
satisfactory for an artillery ammunition distributing point, since it 
was not accessible to either trucks or animal-drawn vehicles (R. 520). 

Upon recross-examination witness testified that he prepared his 
solution from the map which appeared to indicate that this was a suitable 
place. The problem was not solved by the students from the same map. 
They passed through the area on a motor reconnaissance and the solutions 
were turned in at Road Oval 243 at the end of the motor reconnaissance. 
Accused could have used this same map in solving the problem after the 
motor reconnaissance, but witness did not know whether he solved it 
from the map or trom notes made on the reconnaissance (R. ~21). Ac• 
cused's pa~er was the best that was turned in by 122 etudenta who took 
the problem (R. 522). 

-32-



(365) 

8. The prosecution having rested its case (R. ~23), the defense 
moved that all approved solutions be withdrawn from evidence, and all 
testimony regarding them be stricken tl'Om the record, for the reason 
that there had been no evidence submitted to connect the accused with 
any one of them. This motion was denied (R. 524). 

Thereupon the defense moved, under the provisions of paragraph 
71 i, Manual tor Courts-Martial, that there be entered a verdict of 
not guilty as to the charge and each specification thereunder. The 
reasons advanced by the defense in support of this motion, accompanied 
by a recital of the evidence relating to the preparation and safe
guarding of the approved solutions, were, in brier, the failure of 
the prosecution to prove that any one of these solutions had ever 
reached the hands of the accused prior to the time they were issued to 
the whole class in the due course of events, and also to prove that 
accused had used any unauthorized assistance. This motion was not 
sustained. (R. 524-527) 

9. The evidence tor the defense may be summarized as follows: 

The accused was sworn at his own request and testified substantially 
as follows: He was a student of the regular class at The Infantry 
School, 1934-35, from about September l934runtil June 1935. Since 
June 29, 1935, he had been in arrest. In 1922 when he returned from 
overseas he entered the regular tank course of 1922-23 and graduated 
from the Tank School. Subsequently for five•years he was the Tank 
School librarian and the junior member of the first Tank BOa:td that 
was organized in the United states Arr.rr:;r. The last three months or his 
service with the tanks was w1 th the Tank Maintenance Company at what 
was then known as "Camp Meade•, Maryland (R. 530). In 1927 he was 
detailed on the Detached Officers' List and assigned to the First Corps 
Area as assistant recruiting officer at New Haven, Connecticut. In 
addition to those duties he was detailed with the Organized Reserves 
as instructor of the 417th Infantry. Within a short time he was re
lieved from his recruiting assignment and detailed tor f'Ull time with 
the ·organized Reserves in charge ot the New Haven Reserve District. 
He remained on that duty for approximately seven years until he re
ported tor duty in the 1934-35 class or The Intantry School. 
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The work in New Haven with the Organized Reserves is in some 
respects different from the work in other Reserve organizations 
because the congested area of that locality permits more than the 
average in~erest to be attained in such affairs. The distances were 
not great and the interest of reserve officers could be more· easily 
appealed to than in some or the more rural districts. His duties 
generally cons_isted in h~lding bimonthly infantry conferences end 
lectures at New Haven and ~riden. Officers of practically every 
branch of the service were present at these meetings. That district 
of Connecticut is a manufacturing one and there are a large number ot 
officers directly under the Assistant Secretary of War because ot the 
procurement phase of their training in the Meriden district (R. 531). 
At New Haven he conducted a monthly school for the quartermaster 
officers of the state of Connecticut, the only quartermaster school 
in the state. In years that money was available he took the regiment 
to which he was assigned to sUIJliller training camp in which he usually 
had about eighty officers. It was necessary during the winter to pre
pare schedules of instruction for these infantry officers. These 
schedules were furnished in advance to the reserve officer concerned, 
and he was also furnished vrith instruction references, material and 
text, as tar as possible, so that when he came to camp he would be in 
position to carry on his ,.,ork intelligently from the first day of the 
cemp. This required the mimeographing of problems and their solutions, 
a "goodly portion" of which were covered by comment sheets. ~ a basis 
of instruction there were used the two volumes published by the General 
Service Schools at Fort Leavenworth, Kansas, known as "Tactical Problems 
e.nd Decisions", the Mailing List of The Infantry School, to which he 
was a subscriber, end also the text of the Army Extension Courses, in 
recent years prepared by The Infantry School. In addition to that 
summer training, accused as a rule reported to camp as an instructor in 
the Civilie.n Military Training Corps. At Fort Adam.a$ where he was 
assigned every year for this duty, he was usually designated with some 
others in charge of infantry instruction. When the Civilian conser
vation Corps program was begun he mobilized one of the first three 
companies in the First Corps Area end took them to this camp, where he 
remained as camp commander until the regular tour of summer training 
and then joined his reserve regiment at Fort Adams. After returning 
from that duty in 1930, he was in charge of the New Haven Reserve 
District again until reporting for duty at The Infantry School. 
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While on duty in the New Haven Reserve District he was able to 
increase the enrollment in the extension courses about 900%. To do 
this he devoted the larger portion of his time to the handling of 
extension courses (R. 533). In that area there were a large number 
of reserve officers who were Yale graduates and most of them were 
enrolled in the extension courses. They entered upon the work with 
enthusiasm and their interest had to be retained. There was never a 
day that the morning mail did not bring in a large number of extension 
course lessons to be corrected and graded. These extension courses, 
except those applicable to the technical courses, originated at The 
Infantry School (R. 534). The lessons given to the student were like 
those given to students at this school in that they included a situation 
and a requirement. \'Jhen completed they l'J8re returned to accused for 
correction. The yard stick by which the proficiency of the student' 
officers was measured was furnished in the solution by the instructor 
who prepared the lesson. Upon the return of the student's solution 
it was graded by comparison with this solution. The Infantry School 
also furnished a "comment sheet" and a "cut sheet" on the solution. 
The "comment sheets", particularly, on the different problems enabled 
accused to become more familiar with the teachings of this school than 
did the problems or the solutions, since the "comment sheets" gave the 
"why" of the school solution. rlhen he completed the grading of the 
student's solution he returned it with corrections, and also included 
The Infantry School "comment sheet" and the approved solution (R. 535). 
Accused estimated that, due to the large enrollment at New Haven, he 
handled approximately 3000 or 3500 problems in the period of almost 
seven years that he was there. The military terminology used in these 
problems, solutions, and "comment sheets" was no different from that 
used at The Infantry School last year (R. 536). 

About one year a~er he reported for duty as part-time instructor 
of the Organized Reserves, at the request of the regimental commander 
through the Chief of Staff or the 76th Division the War Department 
assigned him to full time duty with the unit in which he was then 
serving as only part-time instructor. Some two or three years later, 
when his normal tour of· duty there would have expired and he was ordered 
to The Infantry School, the officers of the regiment petitioned the 
regimental commander to make an effort to have his tour of duty 
extended. This was done by the War Department but be was first re
quired to take this Civilian Conservation Corps company out. After 
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that was done he was allowed to return to the regiment as the instructor 
and remained there until he reported at The Infantry School for duty. 

In his instruction to the Organized Reserves of his area he did 
not include weapons, except that in one year, he believed 1931, he 
obtained permission to use the rifle range at the Naval War College 
near Fort Ad.ams. There were no range facilities at Fort Adams. Prior 
to that time,'becauae of the nature of his service, he had had no 
instruction or experience with weapons since 1922. 

When he first reported as a student at The Infantry School, he waa 
seated in the back row at the back of the classroom, which was about 60 
by 90 feet in size (R. 538). A condition developed during the first 
month at the school that caused him to believe that there was something 
wrong with his eyes, and he thought this was due to the fact that he 
sat so far from the platform as to place a constant strain upon his 
eyes, and also that because of his lack of weapon experience he bad to 
give a little more study to the weapon course than the average officer. 
On that account he requested to be allowed to change his seat to the 
front row, and his request was granted. Beginning in the month of 
September, the first month of the school, and continuing aslate as 
April, he received innumerable treatments for this eye condition. Upon 
his first examination glasses were prescribed and the surgeon recoillll.ended 
that he "wear them religiously". Accused did so but within a very short 
time his eyes began to blur and the left eye was very painful and blood
shot. The surgeon then found that the tear duct to the left eye was 
closed, a condition which allows the tears to go down the outside 
rather than the inside. (R. 539) The tear duct then had to be cleared 
by repeated use of surgical instruments. This treatment continued 
through October, November and a ~rt of December. During this period 
he had tears rolling down his cheeks most of the tim.e and it was quite 
impossible to do much reading. At one time the surgeon told him he bad 
to choose between using his eyes and failure to obtain benefit from 
the treatments. (R. 540) 

In the fall and winter his record would show that he had a 
"liberal sprinkling" of unsatisfactory marks, but his record on the 
whole was in excess of the minimum requirements for passing the weapons 
course. 
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During the late winter or early spring accused received additional 
instruction in tactics rrom Majors Terrill, Murray, and Evans, one or 
whom devoted a :period to the approach to a tactical problem e.nd an 
estimate of the situation, the other to defense, and the third to attack• 
.Accused's grades illl]?roved subsequent to this instruction, and he was 
quite sure that it had an effect upon his ability to solve problems 
and grasp the technique or the school (R. 541), and was a contributing 
ractor in the improvement or his grades. 

With the exception of Major Dawley, in whose office he had once 
been for less than thirty seconds at the request of and in the presence 
of 118.jor Dawley, he had never been in the office of any one of the 
several instructors who gave the problems described in the specifications 
of the charge. He had never been in the reproduction plant on the post. 
Asked particularly as to each of the problems involved in the charge 
against him he stated that he had received no unauthorized assistance in 
solving it, and that he had never had in his possession, had access to, 
or had used the approved solution of the problem before it was regularly 
issued to him and to the other members of the class. (R. 542-546) 

Captain Johns. Miller, 13th Infantry, a witness for the defense, 
testified substantially as follows: He had been in the same class with 
accused at The Infantry School during the school year 1934-35. They 
had occupied adjoining desks. At the beginning of the year their desks 
were in the back of the room on the left as they faced the rostrum, 
and in the latter part of the year they were in the front of the room 
next to the rostrum and on the same side as before. He had studied 
with accused at his home and had been closely associated with him in 
the field in the solution of problems. (R. 550) During the school year 
he had never observed the accused using or having in his possession at 
any time unauthorized material, including approved school solutions, 
prior to the time he was authorized to have them in his possession. 
Witness believed that from his position in the classroom in relation 
to accused he would have observed accused had the latter used ~y 
unauthorized materials in the solution of his problems, He had no 
reason to believe that accused at any time had in his possession any 
materials that he was not supposed to have in the solution of a problem. 
He had known accused at the Tank School at Camp Meade, Maryland, in 
1924, and met him again when he came to The Infantry School last year. 
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He knew accused's general reputation among other officers of the A:rmy 
with whom both had served, and that reputation with reference to truth, 
honesty, and integrity was excellent. 

To questions of the court, witness testified that on quite a 
number of occasions during the latter part of the year when they were 
having their tactical problems he studied ~1.th accused on the night 
before the problems were to be given (R. 551). 

Lieutenant Colonel Henry Terrill, Jr., Infantry, a witness for 
the defense, testified substantially as .follows: He is infantry 
instructor in the First Section of The Infantry School, the tactical 
section, and chief of what is called the "Attack Committee". Last 
spring (1935), the exact date he did not recall, special instruction 
was directed to be given to a group of about twenty officers, including 
accused, and the group was assembled for the purpose for three consecu
tive Saturday mornings. (R. 552) The instruction was not individual. 
The officers were assembled as a group and various instructors conducted 
the review work. The instructor went over certain points which were 
considered "primary points" and others on which the students "had 
fallen down in". Tlie period of instruction was then opened for dis
cussion and questions of the students answered. Later the group was 
divided into smaller groups of four or five and an instructor, e.nd the 
same plan of questions and answers followed. (R. 553) The object of 
the instruction was to improve the students' ability to solve problems 
(R. 554). During a field exercise on or about May 22, in which troops 
of the garrison were turned over to the Academic Department and student 
officers assigned to various staff and command functions, accused 
participated as regimental.executive officer and performed his duties 
in an excellent manner deserving or commendation (R. 554-556). 

Captain George H. Rarey, Infantry, a witness !or the defense, 
testified substantially as follows: Hia present assignment at :rort 
Benning is "test officer" w1th· the Department of Experiment. He has 
known accused siqce they served tQgether at Camp Meade, :Maryland, in 
1925. Accused has a reputation w1ih him as an honest and efficient 
officer. He had never heard an officer speak in a derogatory manner 
or accused as to his honesty or •as to his taking care of his job" (R. 558). 

Major Charles R. I.anahan, Medical Corps, a w1 tness for the defense, 
testifieA substantially as follows: His duties at FOrt Benning were 
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those of assistant to the surgeon, eye, ear, nose and throat clinic 
of the Station Hospital. Accused was sent to this clinic in September, 
1934, for treatment of an eye condition of retractive error with which 
was associated a chronic conjunctivitis. Witness determined the 
refractive error, prescribed glasses, and treated the conjunctivitis 
over a period from September through November, with one other visit 
in April. He saw accused first on Septembers, then on October 26, 
27, 28 and 29, November 3, 10, 17, 24, 27, 28 and 29, and on April 13. 
For a number of these visits witness had to dilate a tear duct to 
remove an obstruction. (R. 559-560) It was necessary to produce some 
anaesthesia as this is rather a painful operation. Since he used an 
anaesthetic it was not painful but was uncomfortable, an inconvenience 
and an annoyance. When the eye is irritated there is usually a pro
duction of tears and if they are not drained away through the tear 
duct they run out over the face causing annoyance and obstructing the 
vision somewhat. That condition "obtained" in this case during this 
time in October and November. Accused was marked "duty". (R. ~61) 

Captain George E. Elliott, 24th Infantry, a witness for the defense, 
testified substantially as follows: During the period September 1934 
to June 1935 he was a student at The Infantry School in the same class 
with accused. Between June 5 and 20, witness was called into the 
office of ~Iajor McCabe (R. 562) and asked if at any time he hed seen 
accused or anyone else in the class using material which was of a 
"cribbing nature". He replied that he had not, and that accused had 
sat across the hall from him during the term and he had never seen 
accused using anything of that nature. Before Major 1~cCabe asked the 
question, and before witness answered, 1fajor McCabe said that he was 
in no hurry for an answer, and that witness should go out and think it 
over and to come back in and answer when he was ready to say anything. 
Witness replied that "as far as he knew of" he could think it over 
"forever" and could never tell him any more than· that he sat across 
the hall from accused during the whole term end never saw him doing 
anything suspicious nor 8aw any unauthorized material in his possession. 
Witness went in with Lieutenant McGraw (R. 563) end knew that other 
students were called in (R. ·554). 

Captain James P. Wharton, Infantry, a witness for the defense, 
testified substantially as follows: His duty at Fort Benning is that 
of Public Relations Officer and Recruiting Officer. He had known 
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accused since 1922 (R. 564). They served together in the "Tanks" at 
Fort Meade, Maryland, from 1922 to 1927. He knew accused's reputation 
as an officer at that time and it was excellent, and his reputation 
for veracity, honesty, and integrity was the best (R. 565). Witness 
was a student in the 1933-34 class at The Infantry School (R. 566). 
During the school year he round it necessary and desirable to take 
additional and special instruction by means of which he was very 
materially aided in his ability to solve problems. He thought his marks 
increased about 100% after such instruction. Prior to coming to The 
Infantry School he was "publicity officer" for about seven years in 
Baltimore. (R. 567) 

Mr. John L. Gilson, a witness for the defense, testified by 
deposition substantially as follows: He is "Civilian Aide" to the 
Secretary of War for the State of Connecticut, and Judge of the Court 
of Probate, New B.a.ven, Connecticut. AJs such "Civilian Aide" he had 
been responsible for obtaining the state quota for the Civilian 
Military Training Camp, and for maintaining the state enrollment 
organization. Between the years 1927 and 1934, and during accused's 
term of service in New Haven, he permitted accused to share his office 
in the United States Federal Building reserved for the "State Civilian 
Aide". Accused was extremely cooperative in helping to enroll candidates 
for the CMrC camps and made a splendid record with the Organized Reserves.· 
Through his association with accused witness was enabled to form an 
opinion of his character and ability as an officer which he expressed 
in the following statement: 

"I think he is an extremely capable infantry officer, 
an efficient instructor in tactics, an unselfish, loyal, 
and honorable soldier who commanded the respect and 
esteem of those who came into official contact with him 
here." (Ex. D-L) 

Colonel Charles c. nossire, Jr., Infantry Reserve, connnanding 417th 
Infantry, a witness for the defense, testified by deposition substantially 
as follows: He has known accused since early in 1928, and between the 
years 1928 and 1934 was intimately associated with him in the usual 
relations between Executive Officer, and later Commanding Officer, of 
the 417th Infantry, and the Unit Instructor, and constantly in touch with 
him in supervising training and instruction. He was in a position to 

-40-



(373) 

observe accused's work probably better than that of any other officer 
of the regiment. Thia work unquestionably "savored of intelligent 
understanding of our present day tactical principles to include at 
least the workings of an infantry brigade". Witness had never known 
an officer below field grade with as thorough a knowledge of tactical 
principles. Accused knows the subject and in addition has the ability 
to instruct others. Accused based the "majority or his teachings" 
on texts and materials emanating from The Infantry School, properly 
utilizing the printed materials and texts of The Infantry School 
Extension Courses, including Volumes I and II of The Infantry School 
l!B.iling List, in his regularly scheduled conferences with the officers 
of the 417th Infantry. A large percentage of these officers were 
enrolled in the Extension Courses of The Infantry School. Accused 
was thoroughly familiar with the teachings or The Infantry School, 
as outlined in these materials, particularly so since he had charge of 
all the work in connection with the Extension Courses, including the 
correction of all lessons. He attempted to teach these officers the 
methods outlined in those courses, particularly with reference to the 
use of terms used in the military service by well schooled tacticians, 
and it was seldom that an officer had such a thorough knowledge of the 
correct and accepted terms, as they are used in the Extension courses 
and the General Service Schools. The "majority of the instruction" 
of the 417th Infantry by accused was devoted to the study or tactics, 
almost entirely so, except where other subjects were specified by higher 
authority. The greater portion, if not the entire time, of each 
conference was devoted to tactics. Almost no time was devoted to the 
study or infantry weapons, due to the fact that the 417th Infantry 
had no regular quarters where such weapons could be stored, demonstrated, 
or used. Such instruction in weapons as was possible was usually given 
by officers of the regiment who had recently returned from The Infantry 
School. Witness was in command of a reserve officers' oamp at Fort 
Adams, Rhode Island, in 1931 and in 1933, at which accused served as a 
Regular Army instructor. Accused's work there was entirely satisfactory. 
The schedule and tactical problems worked up by accused were unusually 
interesting and instructive. His critiques were especially clear and 
showed conclusively his grasp and thorough understanding or tactical 
problems and language. The teaching methods used by him at these 
summer encempments were based largely on data obtained from The Infantry 
School. During the time accused was Unit Instructor or the 417th 
Infantry, the attendance at school conferences was greatly increased. 
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More otticer~ enrolled in the Extension Courae1 and greater int1N1t 
na diaplayed in en17 waJ°• .A.ccua,d paid particular attention to the 
training ot junior ottio1r1 tor inatruotor1 in tactic,. In 141.7, 1933~ 

-•1tne11 requeated CongreHm1m Maloney to uae hil intlueno, to hi.Te 
acoua1d continued tor enother 7ear aa inatructor ot the 417th Intant1'7. 
Witneaa did this enUrel7 b1oauae ot accuaed'• recognized ab111t7 •• 
an inatructor. Be teU ihat the tine work: accused. had •tarted would 
autter greatly by lo1ina him. Bi• marked ability•• tactical. inatructor 
and in trainine; other in1tru.ctor1 was auch that witne11 wanted to havthim•• long•• po11ible. turing th• year• ot hi• a11ociation with 
accuaed witne11 could hazdl.1 tail to to:rm an opinion a, to hi• character 
and ability•• an ottioer, and he atated it•• tollow11 

"RI 11 an otticel' ot the high11t type, a ortdU to 
the Military e1tabliamnont. Ab1olut1l7 hone1t and tru1t• 
worthy, hard working, courteoue at all Ull!Ole A brilliut 
in1tructor 1 eep,cia~l.J in tactioal:e11ubj1at1, Hi• intlutnot 
among the juniar oftite:·1 waa moat"Ynarked. HI hH a 
brilliant m1Dd and a Nlllll.rkablt mnior,, :tAvaluabll H a 
instructor. A ma.u to ,mom I.DJ offiou could oomt to tozi 
help and advioe. A moat oape.ble ott101r and a 11ntltm1A 
at all timH," 

W1tne11 would be plftff4 to han aoouaed IIU'Tt 1A hil oomu4, in ptaot 
.or iD war, in •221' oa:pao1tJ, and woul4 put1ovlo.rl1 l1ko to uvt b1m H 
Ngimental G-~ due to h11 mowled-11 of uoUal pi1no1p1oa u4 1H1B11llh 

Upon C:'OH•iD"tnoge.toriH ot tho PZ'OHOUUOA, WUllHI tiHUt1t4 
that hil urlilr 1tatemon, the.\ he "1114 non1 non u ottioor bol.ow 
field grade with•• \bc:oueh a knowl1411 ot "-'"10ll 1rinoipl11• 11 
aoou114, wa1 ba114 1&rst11 \WOii oompuhon ot 1oou114 wUli OlAtl' 
tn1truotor1 of th• Rosul,u M'IJl1 o~Hrn4 4\lriJll 1\mlllll' 11'11D.118 ol 
oontoronco,, and upon aoO\Wod'D &b111if to ll!!!lkt tho llmJ@oi tit&l' OA4 
at· the IUIO ts.mo 1ntoN1t1n1, fltnHI b&Hll h11 1nfOl'm!!UOll II to "' 
teaohins• of Th• Inf&11iZT Sohool Ul'OD tho .,,.U1q u,,, or fht 1&to117 
Sohool and the lntnliou OoVIH troll 11&1 10 no »JOIRl UM1 II WU. 
H ,ipon oonterouou oonduoh4 b7 '\ho IH4WllH ot 1llo Hnool, 

u»on a :redJ.rto, 1nhnogd01'1 ot tho 4tfOYt 1 wUBH!I U1Ufl11l 
th&, ao ta:r II ho cow thon bA4 bomi no ~ l1 mllUu, t@mtnolog 
during tllt ez1111na1 of '1'118 ~Mtr, OoMOl, (II, M) 
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Colonel George E. Hall, Auxiliary Reserve, a witness tor the 
defense,· testified by deposition that he has known accused tor seven 
or eight years. Witness has been "connected with the military ot 
the United States" since the National Defense Act of 1920. Accused 
was associated with him as Unit Instructor of the 417th Infantry while 
witness was in command of this regiment. Accused came to the 417th 
Infantry as a first lieutenant, dividing his time between the duties 
of Unit Instructor and Recruiting Officer., His personality, enthusiasm, 
qualities of leadership and broad knowledge of military subjects 
impressed itself upon the officers of the regiment to such an extent 
that they desired that he give more of his time to his duties as Unit 
Instructor of the 417th Infantry. The high opinion of accused by 
officers of the regiment obtained while he was acting as part-time 
instructor was notably increased when he gave his entire time to the 
organization. His qualities of leadership and his personality were 
markedly noticeable in his_method of instruction and teaching, which 
was more that of an associate than that of a professor. His complete 
mastery ot the subjects taught by him won tor him the high regard and 
admiration of the officers of the regiment. Witness never knew him 
to be a~ a loss tor a proper and accurate answer to any question sub
mitted by students in his classes, and recalls one officer saying that 

_ it seemed that "he knew everything". His solution of map problems 
was especially impressive, as well as his frequent references to actual 
experiences of similar groups and units overseas. He required each 
officer, upon all occasions, to arrange his orders and instructions to 
correspond with the prescribed fonns of orders, and insisted that 
military terms and phrases should always be used, because such terms 
and sequences of parts have fixed and definite meanings, end are more 
clearly understood by reason of their brevity, without needless and 
unnecessary words that are liable to result in ambiguity. The number 
of officers taking extension courses was very materially increased 
during accused's service as Unit Instructor. As a result of his 
successful efforts his work as examiner of papers in the courses was 
increased, and he marked an unusually large number ot answers submitted 
by the students in these courses. Witness found accused to be a man 
of mature judgment, whose advice and counsel were of material help, 
and whose grasp of the subjects and v.iork assigned to him was complete. 
Witness' estimate of the work done by accused is set forth in a letter 
addressed to The Adjutant General of the A:1."Iny' under date of January 
29, 1931, a copy of which he presents. The pertinent :parts ot this 
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letter are in substance as follows: 

The work of the 417th Infantry under Lieutenant Allen's 
instruction has reached a state of efficiency not heretofore 
attained, due in a large measure to his splendid and in
telligent efforts. He is an inspiring instructor and 
exhibits to a marked degree the character of leadership. 
The officers of the regiment are very much interested in 
their work.end the attendances at our conferences, es
pecially among the junior officers, has substantially 
doubled. My comnents concerning his duties w1 th the 
regiment, and the very efficient and remarkable work 
done by him, are the colllposite opinion of the officers 
of the regiment. I respectfully request that Lieutenant 
Allen be reassigned to Organized Reserve duty with the 
417th Infantry for the full period of four years, know-
ing from experience that such assignment will be highly 
beneficial both to the regiment and the Organized Reserve. 

Witness also called personally to see The Adjutant General at the War 
Department and requested that accused be permitted to remain with the 
417th Infantry as its instructor, and was informed that this request 
would be granted. Early in 1933, having learned that accused was 
about to be relieved as Unit Instructor of the 417th Infantry, witness 
called the War Department by telephone and asked that he be retained 
owing to his very excellent service as such instructor and the marked 
improvement in the extent of military knowledge of the officers of the 
regiment during his incumbency. Subsequently the orders transferring 
accused were revoked and he was permitted to remain with the regiment 
for another year. Accused had supervision of the Extension courses 
from the time he came to the 417th Infantry in 1928 until he was trans
ferred in 1934. Such records of the Extension courses as are now 
available disclose an increase of 900% in the enrollment of students 
in the courses while accused vre.s instructor. He examined and corrected 
approximately 3000 papers in the Extension Courses while on such duty. 
He not only increased the enrollment but the enthusiasm of the enrolled 
officers •. He tried to impress upon the officers of the regiment the 
value or learning military language and of adopting it in their work 
within the regiment. Accused appeared to be familiar with the subjects 
with which he was dealing, in fact he appeared to have an unusually 
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accurate and complete knowledge of such subjects, as evidenced upon 
frequent occasions by his prompt and accurate replies to questions 
submitted to him by the officers. The majority of his instruction 
was devoted to tactics. Instruction in infant17 weapons was given by 
accused during this time only to a limited degree. There were several 
lectures by officers in the Ordnance Department who gave instruction on 
this subject. The subject of weapons was not covered as completely 
and thoroughly as the subject of tactics because the regiment had no 
weapons, no place to keep them, and no range whereon they could be 
used. At the several camps some instruction was given in infantry 
weapons and upon one or more occasions there was rifle practice. 
Witness considered accused an unusually faithful, loyal, and industrious 
officer. During his years of association with accused he formed an 
opinion as to his character and ability as an officer which he. stated 
as follows: 

"The accused was an officer of marked ability and 
excellent character, always courteous, ready·and willins 
to impart to the officers associated with him his mature 
knowledge of the subjects under discussion and considera
tion. His desire to conform to the regulations of the 
War Department and customs of the service was demonstrated 
upon several occasions, particularly in his handling of 
two Regular Army officers who were assigned with him in 
his work in this area, one of whom was particularly of
fensive in his ha.bits and caused the accused considerable 
anxiety. His handling of this problem I have always con
sidered as masterly, highly diplomatic and as preserving 
the best traditions of the service." 

Witness would be pleased to have accused serve as a member of his 
comnand, in peace or in war. 

Upon cross-interrogatories of the prosecution witness testified 
that his statement, that accused based his instruction of the regiment 
almost entirely on texts and materials emanating f?'om The Infantry 
School, was upon information he had fl'Om conferences with accused in 
arranging the several schedules of instruction, from the schedules of 
instruction prepared and forwarded to the several officers of the 
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regiment wherein it appeared that the texts and material were from 
The Infantry School, and from the announcements made from time to 
time by accused to the regimental officers. 

Upon redirect interrogatories of the defense, witness.testified 
that so far as he knew there had been no change in military terminology 
during the existence of The Infantry School. (Ex. D-N) 

Lieutenant Colonel E. J. Hall, 417th Infantry, a witness for the 
defense, testified by deposition substantially as follows: He has 
known accused six or seven years. Between the years 1928 and 1934 
witness was intimately associated with accused as an officer of the 
417th Infantry, of which accused was acting, and later assigned, as 
Unit Instructor. Witness served as "Plans and Training Officer" of 
the 417th Infantry during the period that accused was Unit Instructor 
of the 417th Infantry. In his \'lOrk on such duty witness was associated 
with accused in preparing schedules of instruction for the 417th 
Infantry, and the advice, assistance, and supervision of the accused 
was largely responsible for the comnendations on the success of the 
plans. These schedules were based almost entirely upon texts and 
materials emanating from The Infantry School. Accused was familiar 
to an exceptional degree with the technique embodied in these texts 
and materials. The system of instruction in the 417th Infantry, while 
accused was its instructor, closely followed the precepts outlined in 
the texts and materials published by The Infantry School. Accused 
taught the 'officers of the 417th Infantry to become familiar with the 
systems contained in The Infantry School teachings, particularly as to 
the phraseology and use of terms ordinarily used in the military service 
by well-informed tacticians. Witness was both "Plans and Training 
Officer" and "Executive Officer" at the sunmer encampment of the 417th 
Infantry at Fort Adams·, Rhode Island, August 2 to 15, 1931, at which 
accused was the Regular Army Instructor. Accused's ability in this 
"field service". was of very superior quality, inspiring the officers 
of the regiment to devote themselves assiduously to study of the 
solution of problems. In the preparation of their camp schedules 
accused's assistance proved very efficient and intelligent. In the 
preparation of these schedules accused had maps made on the three-inch 
scale from the Geodetic Survey maps, scale lover 62,500; obtained a 
copy of the tactical problems and decisions of the General Service 
School, Fort Leavenworth, Kansas; also the Me.iling List, The Infantry 
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School, Fort Benning, Georgia, as well as certain Training Regulations, 
with which they worked out together the terrain exercises for the camp. 
The instruction given by accused to the 417th Infantry was mostly 
tactical. Very little time was devoted to the study of infantry 
weapons because no place was available for the proper storage and care 
of them. At only one summer encampment e.t which accused we.s Unit 
Instructor was it possible for the regiment to fire the rifle on the 
range. Instruction in weapons was limited largely to reports by 
reserve officers recently returned from The Infantry School. The 
efficiency of the 417th Infantry at the time accused left it was 
greater than e.t the time he began serving as Unit Instructor as a result 
of his emphasis on training the reserve officers to act as instructors 
and to have experience in the responsibility of leadership. Their 
esprit de corps and knowledge of military tactics, technique, and 
phraseology was greatly improved. In his association with accused 
witness formed an opinion. as to his character and ability as an officer 
which he stated as follows: 

' 
"He has an excellent character typical of the ideal 

officer and gentleman. During the World War I served for 
more than a year on the Division Staff of the 76th Division 
under General Hodges and of the 12th Division under General 
McCain so that I was amazed to find in a Unit Instructor 
in the grade of First Lieutenant superior ability comparable 
with that of Field Officers during the serious days of the 
war. FrOm r.rry observation and conversation with those who 
met him during his period here the standing and reputation 
of the military service was benefited by his excellent 
character and superior ability." 

Upon cross-interrogatories by the prosecution witness testified 
substantially as follows: Accused repeatedly emphasized the importance 
of using the exact signs, words, and terms of military phraseology 
because of its conciseness and clearness, which make it quite distinct 
from the language in average use by civilians, and furthermore, because 
it w~s essential for all elements of the service to use the same 
phraseology to avoid ambiguity. Ee stressed the fact that the successful 
accomplishment of the mission of the officers and the safety of their 
men might depene upon their mastery of the "military language". In 
critiques on problems and terrain exercises he frequently pointed out 
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as defects the failure to use accepted military terms and phrases. He 
_made available at regimental headquarters his copies of The Infantry 
School 1iailing List e.nd recommended that the officers, if possible, 
subscribe to it themselves, because the publications of The Infantry 
School "formed the last word" in military progress for officers of that 
branch. Witness stated that the publications and material referred to 
were as follows: Infantry School, Fort Benning, Jaiiling List, vol. I, 
1929-30, vol~ II, 1930-31, vol. III, 1931-32; Tactical Problems and 
Decisions, The General Service School, Fort Leavenwroth, Kansas, vol, I, 
1929-30; Map Reconnaissance, The Infantry Journal, 1930. so far as 
witness knew there had been no change in military terminology during 
the existence of The Infantry School. (Ex. D-0) 

Lieutenant Colonel ·Harry B. Crea, Infantry, a witness for the 
prosecution, was called as a witness for the defense, and testified 
substantially as follows: He has known accused since 1919, first 
meeting him at Camp Dix, New Jersey, in the fall of that year when 
accused was an officer of the 50th Infantry of which witness then took 
command. Later they went to Germany together. Witness was then second 
in command ot ~he regiment in which accused was a lieutenant. They 
served together until about January 1922. Accused's character at that 
time was excellent. He had a very excellent reputation in the regiment 
as an officer and did.his work very well. Witness position in the 
regiment was. such that had accused's reputation tor honesty and veracity 
not been ot the highest, witness WPuld have known about it, and he 
"never heard anything to the contrary but that his reputation was 
excellent". (R. 196-7) · 

Upon cross-examination by the defense, iiajor Marcus B. Bell, 
Infantry, a witness for the prosecution, testified as to the reputation 
ot accused substantially as follows: From September 1919 until Y.arch 
1920 witness and accused served tn the same battalion, and witness 
"knew him closely" during that time. He next saw accused when the 
latter reported ~t The Infantry School as a student about September l, 
1934, and had since been a close friend of accused. Accused's general 
repu~ation as to truthfulness, honesty and integrity had been excellent 
wherever witness had known him and among all officers with whom they 
had served toge~r. (R. 331-332) · · 
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Upon cross-examination by the defense, Major Charles M • .AJlkcorn, 
Infantry, a witness for the prosecution, testified as to the character 
of accused substantially as follows: He had known accused since 1919 
when they were in the 50th Infantry in Germany, the same regiment· 
that Lieutenant Colonel Crea was then in. Witness and accused served 
together a 11ttle more than a year on that occasion. \71 tness saw 
accused frequently, although not closely associated with him, and 
"thought him of excellent character". He considered accused an 
excellent officer, and never heard any other officer with whom both 
he and accused had served make any derogatory remarks ot any nature 
concerning accused's character, honesty, or integrity. (R. 385-386) 

10. Upon the date that the findings and sentence were announced 
by the president of the court, all the members of the court except the 
president, who was also the law member, signed the following re~ommen
dation for clemency: 

"In view of the long and faithful service of the 
accused, together with evidence of his previous excellent 
character and reputation as an officer, the undersigned 
members of the Court recommend clemency in the case of 
Captain Allen to the extent of suspending sentence to 
permit him to retire under the provisions of the Promotion 
J.ct, Session of Congress 1935." 

After the conclusion of the trial a voluminous brief in two parts 
was filed in behalf of the accused, the first part signed by Lieutenant 
Colonel Sidney G. Brown, Infantry, defense counsel, and the second part 
by accused. 

The first part of this brief alleges that the court was not legally 
constituted, that errors prejudicial to the substantial rights of the 
accused were committed during the trial, that none of the specifications 
charge an offense, -and that the findings of guilty were against the 
evidence. The attack upon the legality of the court and the charge of 
prejudicial error are not supported by the facts. The sufficiency of 
the specifications to allege an offense, and that of the evidence to 
support the findings of guilty will be discussed later. 
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The second part of this brief is preceded by the sworn statement 
of accused to the effect that the instructional matter which he refers 
to and describes in his following brief was taught or made available 
to the students at The Infantry School during his school year; that 
each problem was based upon the instruction given;·and that it was 
through such instruction solely, without unauthorized assistance, that 
he was enabled to solve the problems in issue. The brief which follows 
is a remarkable document in that it displays the reasoning of the · 
trained and logical mind of a very able tactician. It is signed by 
accused, and it may be assumed, in the absence of anything to the 
contrary, that it was prepared by him. Under each of the several 
specifications upon which he was convicted the accused shows the 
information that was given him directly in the situation of the problem, 
and what further information could be gathered from that information 
by reasonable inference and logical deduction, and he then shows 
minutely and painstakingly the mental processes through which the 
trained student meets the given requirement and comes to the final 
solution. The matter contained in this brief is of great interest, 
particularly in its disclosure of the tactical ability of accused, 
if it is his own original work. Further reference will be made to it 
later. 

Colonel George E. Hall, Auxiliary Reserve, who testified by 
deposition (Def. Ex. D-N) as a witness for the defense, appeared before 
the Board of Review on February 3, 1936, in behalf of the accused, and 
also filed a brief. Subsequently he filed a supplemental memorandum. 

11. Sufficiency of the specifications to charge an offense. 

In the brief filed by Lieutenant Colonel Sidney G. Brown, Infantry, 
defense counsel, and in that filed by Colonel George E. Hall, Auxiliary 
Reserve, in behalf of the accused subsequent to his trial, it is 
asserted that the specifications do not charge an offense. This ob
jection was not raised at the trial, as it might have been done upon a 
plea in abatement at the arraignment upon the ground that the specifi
cations were inartificial or indefinite. The reasons upon which this 
objection was based are that the specifications fail to allege that 
the school solutions had been printed or mimeographed and issued to 
authorized persons, and that accused had seen the·se solutions prior 
to the date set forth in the specifications (brief, Lt.Col. Brown, 



(383) 

pp. 7-9; brief, Col. Hall, pp. 3-5), and rurther that the specifications 
are indefinite in that they fail to allege and set forth with particu
larity the parts and portions of the approved school solution accused 
is charged with adopting and submitting as his own (brief, Lt.Col. Brown, 
p. 10; brief, Col. Hall, p. 5). -

It will be noted that each of the specifications alleges in part 
that accused did "wrongfully and knowingly obtain unauthorized assistance 
in preparing his solution to the said problem by adopting and submitting 
in substance as his own solution, parts and portions of a solution 
which had been prepared*** end approved*** but which had not at 
that time been authorized for issue to the student body***"· The 
allegation that the school solution had been "prepared" appears to be a 
sufficient allegation that it had been put in some substantial form, 
whether in writing, typing, printing, or mimeograph, and to negative 
any inference that it existed only in the minds of those who had 
participated in its preparation. There is, however, merit in the ob
jection to the failure of the specifications to allege that these 
approved solutions had been issued to authorized persons e.nd that the 
accused had seen these solutions. Only by implication does it appear 
in the specifications that these approved solutions were in the hands 
of authorized persons. Much evidence was introduced by the prosecution 
to establish this implied fact, and doubtless it would have been better 
pleading to have ma.de the definite allegation. And again only by 
implication is it alleged that accused had seen these solutions. Un
questionably this was the allegation of a fact which should not have 
been.le~ to implication, since the case for the prosecution rests 
upon proof by direct evidence, or by reasonable and inescapable 
inference from clear circumstantial evidence, that accused did see 
these approved solutions from which he is alleged to have wrongfully 
and knowingly obtained unauthorized assistance. 

There is also merit in the contention that the specifications are 
indefinite in _that they fail to set forth the particular parts and 
portions of the approved school solutions accused is charged with 
adopting and submitting as his own. Accused was entitled to be 
informed with reasonable precision what parts of his own solutions 
are alleged to have been wrongfully taken from the approved school 
solutions. To one familiar with the evidence available to the prose
cution for introduction, in so far as it is indicated by that which 
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was actually introduced, it is apparent that the problem presented to 
the pleader in this respect was extremely difficult of practical 
solution. The "parts and portions" of the approved school solutions 
the accused is charged vnth having adopted and submitted as his own 
appear to have been not so much the phrases and expressions or those 
solutions, which are the technical and comnonly used language of the 
art of military tactics, and could have been set forth, as they we~e 
the plan of action and the selection and sequence of movement of 
military units which could only have been shown by including practically 
the whole of the approved solution in the pleading. A pleading of 
this sort w:>uld have been of extreme length and complexity, and would 
not have satisfied the requirement that .a specification should include 
a statement in "simple and concise language of the facts constituting 
the offense". Par. 29, M.C.M. A compromise was called for in this 
case, and. it is thought that the form of the specifications, although 
subject to the criticism which has been made above, was adequate in 
the absence of objection to it upon the arraignment to apprise the 
accused of the offenses with which he was charged. Because of the 
conclusions hereinafter expressed as to the legal sufficiency of the 
record of trial to support the findings and sentence, no further 
discussion of the sufficiency of the specifications to charge an offense 
is deemed necessary. 

12. Discussion. 

Ea.ch of the fifteen specifications upon which the accused was 
convicted alleges in part that he did, on or about a date named, 
"wrongf'Ully and knowingly obtain unauthorized assistance in preparing 
his solution to the said problem by adopting and submitting in substance 
as his own solution, parts and portions of a solution which had been 
prepared by Instructors of The Infantry School and approved by the 
.Assistant Commandant of the said school as The Infantry School soluti~n 
but which had not at that ti.me been authorized for issue to the student 
body of T4e Infantry Scho.ol". 

Of the statement in a specification of the facts constituting the 
offense it is said: "The facts so stated and those reasonably impli.ed 
therefrOm should include all the elements of the offense sought to be 
charged". Par. 29, M.C.M. That accused, at some time, after the 
pre~aration or the approved school solution and before properly 
receiving a copy or it after submitting his own solution, had access 
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to the contents of that approved solution or had a copy of it in his 
possession, is an essential element of each of the offenses with which 
he is charged. The situation here is not dissimilar to that in which 
the charge of larceny of property is made. In such case there must 
be proof of the felonious taking and carrying away of the property 
by the accused, that is, it must be established beyond a reasonable 
doubt that the property described was taken from the possession of the 
owner by the accused with such intent and that it was actually in 
the possession of the accused after such taking. It is not only 
reasonable to imply from the language of the specification the alle
gation of the fact that accused did so have access to, or possession 
of the approved solution, but it is a necessary implication from the 
language used. This being the case, to support a conviction there 
should be evidence in the record to establish this implied allegation 
of fact beyond a reasonable doubt. 

The prosecution has shown in great deta~l the procedure in pre
paring, safeguarding, and using these approved school solutions, from 
the time the problem and its solution are first initiated by the 
instructor until the problem is issued to the student for his study 
and the approved solution given to him after he has submittAd his own 
solution. In all this evidence it is not shown that any one of these 
solutions was ever missed from the place where it was kept, or that 
any one of them was ever, even for the moment, in the possession of or 
seen by accused. It is assumed by the prosecution that at some point 
in the career of these solutions, from the time they were first initiated 
until distributed to the class, there must have been a "leak" by means 
of which accused obtained advance and irregular information of their 
contents. It is evident from the record that exhaustive, but wholly 
unsuccessful, effort was made by the authorities of The Infantry School 
to show that such a "leak" existed. The suggestions in the evidence 
as to ways and means by which accused might have obtained such infor
mation are fanciful and extreme. They include the possible corruption 
of the stenographers who first worked on the typing of the solutions 
and t~e cutting o:f the stencils; the corruption of the highly trusted, 
and ·apparently trustworthy, noncommissioned officers at the reproduction 
plant; the searching of waste baskets and refuse from the reproduction 
plant for defective mimeograph copies and discarded tissue imprints; 
and the unnoticed entry of the accused by stealth into the offices ot 
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the several instructors and the unlawtul removal of the solutions 
from the various places where they were kept by these instructors. 
None of these ingenious theories of possible access to the approved 
solutions appear, under the circUil18tances, to be either reasonable or 
plausible, and there is not a scintilla or evidence in support or any 
one of them. 

There is no evidence in the record that accused, while working 
on a problem, ·or at any other time, was ever seen to have had any 
unauthorized materials in his possession, or to have had anything or 
to have done anything which aroused the slightest suspicion of mis
conduct by him. Such evidence was industriously sought by the 
authorities from those instructors who were in charge of the solving 
of problems by the students, and from other students who were intimately 
associated and in close contact with accused while he was engaged in 
the solution of the problems. Work in the classroom was open, with 
no apparent opportunity for concealment of the use of unauthorized 
materials, and accused was seated at a desk in the front row and in the 
immediate view of the instructor in charge. Work in the field was in 
a group or some one hundred or more students who were scattered about 
upon a limited range of the terrain, and little more opportunity was 
available there for the concealment and use of unauthorized materials. 
If the accused did actually make wrongful use of the ap~roved solutions 
either in the classroom or in the field, it is remarl~able that no 
evidence was introduced indicating at least a suspicion of such use. 

The proof of the wrongful and unauthorized use by accused or the 
approved solutions must be found, if found at all, in the similarity 
between his own solutions and those approved solutions. And it was 
upon this similarity in the absence of any other evidence thet the 
prosecution relied for conviction. In weighing such evidence as this, 
certain very illuminating and highly iillportant facts in evidence must 
be kept in mind. Accused, before entering The Infantry School in 
September 1934, had tor nearly seven years been a unit instructor 
with the Organized Reserves. Throughout the entire period of this duty 
he had been conducting correspondence courses and bimonthly lectures 
and conferences mainly upon the subject of "tactics". In the corres
pondence courses which originated at The Infantry School he had 
examined and corrected the solutions in approximately 3000 separate 
student papers. He had based his instruction entirely upon the texts 
and materials published by The Infantry School, and in his work had 
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closely followed the precepts and phraseology of these publications. 
While engaged in this work he was considered by his superior officers 
to have had an unusually accurate and complete knowledge of the 
subjects that he taught, and to have been familiar to an exceptional 
degree with the technique of the publications of The Infantry School. 
One of these superior officers testified that he had never known an 
officer of field grade with as thorough a knowledge of tactical 
principles as accused. It thus appears that when accused entered 
The Infantry School he had for a period of nearly seven years been 
almost wholly engaged in the teaching of military tactics, and that 
he had established for himself a reputation quite beyond his rank for 
unusual ability and skill in this particular subject. In addition to 
this earlier training and experience he enjoyed all the instruction 
which the school was able to give him, and it must be assumed that 
this was adequate, as it must have been intended, to fit the student 
to meet the school requirements. But during the period before entering 
the school he had had little or no contact with the technical use of 
weapons. With such a foundation for the work of the school it was 
to be expected that his grades prior to 1~rch 27, 1935, in the 
problems in the use of anus would not be as high as those that he 
would achieve in problems relating to tactics and supply, for which 
he was unusually well prepared by training and experience. And under 
these circumstances it is exceedingly strange that he should have made 
use of unauthorized assistance, as alleged by the prosecution, in 
tactical problems in preference to those relating to the use or 
weapons. There is no apparent reason why, if he did this later in 
the course, as alleged, he could not have availed himself earlier 
of such assistance when the need was greater, had he been so disposed. 

It will be helpful in weighing the evidence against the accused 
to discuss some of the alleged incriminating similarities between 
accused's solutions and the approved solutions w~ich have been 
mentioned in paragraphs 6 and 7 above. 

Under Specification 12 much was made by the prosecution of the 
fact that the first 16 words of the accused's solution to the first 
requirement of ~arked Problem No. 22, including the punctuation, were 
identical with those of the approved solution, except that accused 
abbreviated the word "Battalion" to "Bn." which the school did not. 
Accused, in his brief, shows that the phrase "continue the attack 
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at once" was one taught by the school, and that the word "discontinue", 
to express the contrary, was commonly used. AtJ to the phrase "and 
organize the Bn. for defense, in place", he states that he was given 
this in the problem itself where as a part of the situation it is 
stated, "This regiment will organize for defense in place". The 
battalion was a part of and included in the regiment. The facts 
appearing in·the situation are such as to make it quite obvious, even 
to one unskilled in tactics, that the plan of the battalion commander 
should include an immediate halt in the attack, and the language used 
by accused in this part of his plan is undoubtedly that which he had 
been trained to use. That accused, in the second requirement of this 
problem for which an approved solution was not obtainable, did not do 
as well as in the first part, is by no means incriminating. While 
unusually skilled in tactics accused was not infallible. Since his 
grade in this problem was "B", his grade in the second requirement 
of the problem could not have been so low as to make it conclusive 
that he must have had unauthorized assistance in the first requirement 
to have done as well as he did. Many of his questioned solutions 
were not so good as the approved solutions. There is evidence, however, 
that in one solution of a problem under a specification of which he was 
not convicted, a part of his solution was even better than that of the 
school solution. (See testimony of Lt.Col. Dawley, F.A., under 
Specifications 1 and 2, R. 419.) 

The use by the accused of the term "control point" in his solution 
of the first requirement of :Marked Problem No. 19 (Specification 7) 
is regarded by the prosecution as incriminating because of the fact 
that the same term was used in the approved solution and is not "canned 
military language" •. In addition to the school instructional matter 
introduced in the cross-examination of Major Wood, mentioned in 
paragraph 7 !_ above, accused refers in his brief (p. 12) to other 
school instructional matter which contains the following very 
suggestive language: 

"2. Control. 
a. At what point may there be traffic congestion, 

or traffic tangles occur? 
b. How will I insure a smooth flow of traffic 

at these points?" 

With such instruction behind him it does not appear strange, and 
certainly not incriminating, that accused used the term "control point" 
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in his solution. The term is a simple one, and doubtless came to 
the mind of the accused, after the instruction he had received, as 
readily as it did to the mind of the instructor. The testimony of 
Major Wood in cross-examination upon this matter, mentioned under 
paragraph 7 a above, is perhaps stranger than the coincidental use 
of this term-by accused. Major Wood states that he thought a commander 
would be subject to severe criticism if he did not establish some sort 
of a "control point" at that particular place. He concedes that ac
cused's solution was logical, "but not logical to be used in the 
circumstances", so he says. He admits that the school solution was 
logical and that the accused's solution was similar to the school 
solution, and then makes the strange assertion that the establishment 
of a "control point" by accused was not logical "because no one else 
in the class did it". That the use of this term by accused was merely 
a coincident and not a copying of the school solution is rather 
emphatically indicated by the circumstances themselves. Had the ac
cused been ma.king wrongful use of the approved solution he must be 
credited with more intelligence than to have thus earmarked his own 
solution with fraud by clumsily copying into it a little used and 
unconventional term, however simple and apt to express the thought it 
may have been. 

Under Specification 11, relating to the second requirement of 
Marked Problem No. 17, under which accused was called upon to complete 
a situation sketch furnished him, much is made by the prosecution of 
similarities between his sketch and the approved school sketch. (See 
paragraph 7 b above.) The size and shape of the so-called "goose eggs", 
es pointed out by accused in his brief, was dictated by the size of 
the force to occupy the area, and particularly by the contours of the 
map. The latter factor is evident from a glance at the ma.p where it 
appears that the "goose eggs" ere drawn to include the higher parts of 
each of the two hills. The similarities in the lengths and directions 
of the arrows indicating the line of tank fire for the .50 caliber 
guns appear to be accidental as to the lengths and logical deductions 
es to directions, since the directions of fire e:i."8 to cover that part 
of the terrain accessible to the movement of tanks in attack. In 
general the similarities of accused's solution to those of the approved 
solution appear to be no other than those which should be expected in 
the solution of an able student. Major Evans, the instructor in this 
problem, testified upon cross-examination that when he first corrected 
accused's solution he did not notice anything suspicious about it, and 
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that he round the alleged "aU8p1c1oua circum.ste.noea" onlr when directed 
to look tor them. He further said that there wa.1 nothing in the 1chool 
1olution which had not been taught at th• 1ohool. In other word•, 
accu11d waa aaked to do onlr what ht had been taught to do, and th11 
ht did in th• excellent manner tor which hia exptrienc• and training
both at th• school and before bad titted him. 

'l'h• pro11out1on tiud.1 albsod inoriminatins evid,nc, 1D the 
looat1on or e.n art1ll•rr emmun1t1on ~1,tr1but1Xli point bf aocu,od 1n 
hio aolution ot the third requirement of• JI1arkod problem on Maf 28, 
1i3D (Spec1ticat1on 13), Tho 1u1p1c1on boro 11 b~aod not ·ineraly upon 
tho tact tnAt acou§od pic~od t~, teJ'.!lo po1ut that tno 1cnool tt.d don,, 
wMob from the Jllfip and Ul).til. the day th@ prol:>lem n11 1ol.n4 \ll'OP. tllo 
f1ol4 w~s a proper selection, but becauao ot tho f~ct t~t Qn tn~t 4,7, 
4uo to oomo rocent wgrt 4on~ vpon tho ro~d, tto pl~c, li@.ij no lgn!@r 
1uihtl.e Md tho tol@c'Uon or tll.e ,cMQl M l.Qnier AA 1il)pro11rhto c;,:t1,, 
OB th~t ~liY the inst:ructor and tna clams passe4 th1@ ~otnt upqn a 
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It was said by the court in Kreuner v. United States, 11 F. 
(2d) 726: 

"In cases in which the proof is circumstantial, 
evidence of previous good character has more scope and 
force than in cases where the proof of the offense is 
positive and direct. In the language of e.n eminent 
judge, speaking upon this point: 'There may be cases 
so made out that no character can make them doubtfUl; 
but there may be others in which evidence given against 
a person without character vrould amount to conviction, 
in which a high character would produce a reasonable 
doubt, nay, in which character would outweigh the 
evidence which might otherwise appaar conclusive'"• 

Accused may introduce evidence of his own good character in order to 
show the probability of his innocence. M.C.M., p. 112. As expressed 
in Wharton's Criminal Evidence, 11th ed., p. 456: 

"It is relevant for the defendant to offer affirma
tive evidence of character, with regard to the particular 
trait involved in the nature of the charge, and to prove 
that his character was such as to make it unlikely that 
he would have corrmitted the act charged against him." 

The charge in this case is that of violation of the 95th Article of war, 
that is, that accused's conduct, as alleged in detail in the several 
specifications under the charge, was "unbecoming an officer and a 
gentleman". The specifications, reduced to simple terms, allege that 
he cheated in his work at the school by wrongfully using material which 
he was not authorized to use. Accused did not hesitate to put his 
character in evidence to show that it vras unlikely that he would have 
committed the acts charged against him. This evidence of his good 
character, elicited not only from witnesses for the defense but also 
from witnesses for the prosecution, a number of whom had known accused 
for more than fifteen years, is expressed in such terms as the follow
ing: · "excellent character" - "typical of the ideal officer and 
gentleman", "reputation for truth, honesty, and integrity, excellent" -
"the best", 9 e.n honorable soldier who commanded the respect of those 
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who came in contact with him", "never heard en officer speak in a 
derogatory maxmer or accused as to his honesty", "never heard anything 
to the contrary but that hie reputation was excellent", "an officer 
ot the highest type, absolutely honest and trustworthy". As to 
negative ev.idence relative to character, it is said in 10 Ruling case 
Law, pare.graph 126: 

"Indeed, negative evidence is the IJ¥:)st cogent 
evidence or a man's good character and reputation, be
cause a man's character is not talked about till there 
is some fault to be round with it. It is the best 
evidence or his character that he is not talked about 
at all." 

In all the testimony relative to the character of accused, there is 
not one jarring or questionable expression to throw the slightest 
cloud upon the very high reputation tor truth, honesty, and integrity 
that accused enjoyed among the officers with whom he had served. 

13. To warrant the confirmation or the sentence the evidence 
llllSt show, beyond a reasonable doubt, that the accused is guilty of 
the offenses with which he is charged, and of which the court has 
folllld him guilty. "The meaning or the rule is that the proof must be 
such as to exclude not every hypothesis or possibility of innocence 
but BllY fair and rational hypothesis except that of guilt." M.C.M., 
par. 78 a. The !&l.nual follows the interpretation of this rule which 
prevails-in the courts and is stated as follows: 

"A limitation, however, is applied where circum
stantial evidence is relied upon. It is that the proof 
must not only be consistent with the guilt of the ac
cused, but it must be inconsistent with BllY other reason
able doubt•as the measure of the sufficiency of the proof, 
limited by the qualification that the conclusion must not 
only be consistent with the guilt of the accused, but 
inconsistent with any other reasonable conclusion, and 
the further requirement that each independent fact must 
be proved to the same degree as if the whole issue rested 
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on the proof of such independent fact, then the law has 
safeguarded life and liberty to the highest degree that 
can be devised by human intelligence.~ Wharton's Crim
inal Evidence, 10th ed., p. 1839; 11th ed., par. 865. 

The Board of Review is of the opinion that the evidence in this 
case is not sufficient to establish the guilt of the accused beyond· 
a reasona.ble doubt. The evidence does not exclude the fair and 
reasonable hypothesis that accused was quite able by reason of his 
earlier training, experience, and recognized ability, and through 
the added instruction he received at The Infantry School, to solve 
the problems in the manner that he did without recourse to e.ny un
authorized assistance whatsoever. The Board has carefully compared 
each word and phrase of accused's solutions with those of the approved 
school solutions, has studied each of the situations he was fUrnished 
and the requirement that 1was presented to him, and is satisfied that 
the alleged incriminating similarities are no other than those which 
should reasonably be expected to appear in the solution of a student 
with the ability and skill in the subject possessed by accused. Any 
fleeting doubt that might be entertained in this respect is wholly 
dissipated by the uncontroverted evidence of the high character of 
accused, which alone would outweigh much stronger evidence or guilt 
than is found in the record. High character e.nd high scholarship 
demand recognition other than that accorded accused. 

14. At the time of his trial accused was 42 7/12 years ot age. 
His service is shown by the Official A:rrrry Register as follows: 

"Pvt. Co. I, 41 Inf., and sgt. Co. E, 11 Inf. Repl. and 
Tng. Bn. 4 Inf. Repl. Regt. 27 June 17 to 4 June 18; 
2 lt. of Inf., N~A. l June 18; accepted 5 June 18; l lt. 
of Inf., u.s.A. 19 Sept. 18; accepted 28 Sept. 18; vacated 
6 Oct. 20.---1 lt. of Inf. l July 20; accepted 6 Oct. 20; 
capt. l Jan. 33.• 

·15. The court was legally constituted. No errors injuriously 
affecting the substantial rights of the accused were comnitted during 
the trial. For the reasons stated, the BOard of Review is of the 
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opinion that the record of trial is legally insufficient to support 
the findings and sentence and warrants disa~,:;,roval thereof. 

, J'Udge Advocat~. 

, Judge Advocate. 

To The Judge Advocate General. 



WAR DEPAR'IMENT (395) 
In the Office of' The Judge Advocate General 

Washington, D.C. 

Board of Review 
CM 204275 

APR 3 1936 

UNITED STATES ) SECONJ;> DIVISION 
) . 

v. ) Trial by:·o.o.M., convened at 
) Fort Francia E. Warren, lJyomir.g, 

Captain FRANKLIN L. LICHTENFEI.S ) December 2, 13, 16, 17, 1935. 
(0-16355), 20th Infantry. ) Reduction Qn the promotion list 

) fifty tiles. 

OPINION of' the BOARD OF REVIEW 
HALL, TURNBULL and SMITH, L.M., Judge Advocates. 

l. The record of trial in the case of the officer named above, 
having been examined in the Office of' The Judge Advocate General and 
there found legally insufficient to support the findings and sentence, 
has been examined by the Board of Review and the Board submits this, 
its opinion, to The Judge Advocate General. 

2. The accused was tried upon the following charge and specifi
cations: 

CHARGE: Violation of the 96th Article of War. 

Specification 1: In that Captain Franklin L. Lichtenfels, 
20th u. s. Infantry, Fort Francis E. Warren, Wyoming, 
was, at Fort Francis E. Warren, Wyoming, on or about 
September 5, 1935, drunk and disorderly in station to 
the discredit of the military service. 

Specification 2: In that Captain Franklin L. Lichtenfels, 
20th u. s. Infantry, Fort Francis E. Warren, Wyoming, 
did, while drunk: at Fort Francis E. Warren, Wyoming, 
on or about September 5, 1935, fire pistol shots in the 
vicinity of his quarters and did thereby cause the 
guard to be alarmed. 

(Motion by the defense for a finding of not 
guilty sustained by the court.) 



(396) 

Specification 3: In that Captain Franklin L. Lichtenfela, 
20th u. s. Infantry, Fort Francis E. Warren, Wyoming, 
on or about September 5, 1935, as a result of being 
drunk, had to be forcibly restrained by members of the 
guard, to the prejudice of good order e.nd m.111tary 
discipline. 

(Motion by the defense for a finding of not 
guilty sustained by the court.) 

He pleaded in bar of trial to the charge and specifications, basing his 
plea on a written reprimand previoualy administered to him as punishment 
under the 104th Article of War. The court sustained the plea as to 
Specification land overruled it as to Specifications 2 and 3 and the 
Charge. Accused then pleaded not guilty to Specifications 2 and 3 and 
the Charge. At the close of the case for the prosecution accused made 
a motion for findings of not guilty on the ground of insufficient 
evidence. The court sustained the motion and found accused not guilty 
of the Charge and Specifications 2 and 3 thereunder. The reviewing 
authority returned the record of trial to the court under the provisions 
of paragraph 64 a, M.C.M., 1928, with the direction to reconvene and 
reconsider its action in sustaining the plea in bar of trial to Speci
fication 1 of the Charge. Accused objected to the reconsideration 
but the court complied with the direction. Accused then interposed a 
plea of former jeopardy in bar of trial but this plea was overruled. 
He then pleaded not guilty to the Charge and specification thereunder. 
He was found guilty of the specification, except the words "and disorderly", 
of which he was found not guilty, and guilty of the Charge. No evidence 
of previous convictions was introduced. He was sentenced to be reduced 
on the promotion list fifty files. The reviewing authority approved the 
sentence and directed its execution. The sentence was published in 
General Court-Martial Order No. 2, Headquarters Second Division, Fort 
Sam Houston, Texas, January 6, 1936. 

3. The only question presented by the record of trial in this 
case requiring consideration here is whether or not the first plea in 
bar to Specification l, based on former punishment, should have been 
sustained. It is the opinion of the Board of Review that this question 
should be answered in the affirmative. 
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4. It appears trom the evidence that accused was intoxicated on 
September 5, 1935, after attending a party at the Plains Hotel, Cheyenne, 
Wyoming (R. 79,81,82,84,87,104,105). He was incoherent end unable to 
help himself (R. 82) end, while in that condition and over his objections 
(R. 80,84,86,87,90), was taken in an automobile to his quarters, No. 19 
Fort Francis E. Warren, Wyoming, by several otticers, all ot whom were 
attending the same party (R. 79,86,87,90). He was dressed in ciTilian 
clothes at the time (R. 82). Upon arrival at his quarters about 10:30 
)'.m., he resisted being taken in (R. 80,84,91,92), but later was left 
alone in his living room as he then appeared to be quiet and subdued 
(R. 79,89). 

Some twenty or thirty minutes later a number of pistol shots were 
, heard in the vicinity or the quarters or accused (R. 21,22), and people 

on the post were awakened (R. 21,111). An otticer phoned the guardhouse 
and soon members of the post guard and provost guard appeared at the 
quarters (R. 21,22,33,49,77,78,93,101). Upon their arrival accused was 
aeen to leave the front porch of No. 18, the adjoining quarters (R. 24,98). 
Some members of the guard took him by the arm and assisted him into 
No. 19, his quarters (R. 99,102). Shortly thereafter the officer ot the 
day (R. 37) and provost marshal (R. 41,42) arrived and questioned ac
cused in connection with the pistol shots that had been heard. To each 
of them accused disclaimed all knowledge of the shots and stated that he 
had not fired a pistol (R. 37,42,45). Accused was drunk at that time 
(R. 29,31,36,38,84,91,92,99). He was taken upstairs, and a search ma.de 
of his quarters by the provost marshal (R. 43). An Army pistol, .45 
caliber, was found under a mattress in the bedroom of accused (R. 44). 
This pistol showed evidence of having recently been fired (R. 42,43). 
A further search revealed several empty .45 caliber pistol shells out
side on the porch and around his front lawn (R. 26). One of the pillars 
on the porch of the quarters or accused also appeared to have been 
recently scarred, apparently by a pistol ball (R. 7-8,42). 

By direction of the provost marshal the officer ot the day remained 
at accused's quarters tor some time to prevent any further disturbance 
(R. 38,46,106,107). The otticer of the day tefltified that accused 
•talked as though he was befuddled. He spoke In.coherently• (R. 104). 
Accused's wife was brought home end the officer of the day heard accused 
say to her as she was coming up the stairs, "You dirty bitch, if you 
had been with me this wouldn't have happened•, or wordf to that effect 
(R. 84-86,105). 
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15. The reprimand whioh tomed the baail tor ih• plea in bar ot 
irial in queation wa1 a&niniat1r1d in 1ub1tmi.tial oomplianoe with the 
pl'OTilion1 ot .Aniol• ot WU 104 and Chaptff",-Dif rM11:4ua-l ,tor, OoU!"t•• 
~iial,- and •• embodied in th• 1'0llowiq ooneapond&:1011 , · · · 

"HIAD'1UAR'l'ERS TIIN'l'm"R INJ'A)lffl
otts.c, of ihl Bt~ OomtUN 

JOZ'i JNA011 ~... """°' 
%Zl lt»J.7 Rthl' lfo I 
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1. You are hereby reprimanded for conduct to the 
prejudice of good order and military discipline. You 
are fully cognizent of the facts and should realize the 
seriousness of your misconduct. Charges were not preferred 
against you for the following reasons: 

a. This is your first offense coming to my official 
notice. 

b. You hav~ agreed to abstain from the use of intoxi
cating liquors for the period of one year. 

c. Your military record during the period of my 
command shows that you can continue to prove yourself a 
valuable officer. 

2. This reprimand which will become a part of your 
personal record is considered adequate. 

3. You are advised of your right to appeal in accord
ance with par. 108 M. C. M. and are directed to reply by 
indorsement hereon which will include date of receipt of 
this indorsement and any appeal you may desire to make. 

(Sgd) Lester L. Lampert 
(Tpd) LFSTER L. LAMPERT, 

Major, 20th Inf., 
Comdg. 

3rd Ind. 

c.o. 2nd Bn., 20th Inf., Ft. F.E.Warren, Wyo., Sept. 11/35 
To Capt. F. L. Lichtenfels, 20th Inf. 

1. For compliance with 2nd Ind. Contents of 2nd Ind. has 
been noted by the undersigned. 

(Sgd} Robert E FrYe 
(Tpd) ROBERT E. FRYE, 

Major 20th Infantry. 

4th Ind. 

Capt. F.L. Lichtenfels, 20th Inf., Ft. F.E.Warren, Wyo., 
Sept. 11/35 To Commanding Officer, 20th Infantry. (Thru C.O. 
2nd Bn. 20th Inf.) 

l. Contents noted. No appeal. 
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(Sgd) J L Lichte:atela 
(Tpd) "I. L. LICHTEN11'%LS, 

Capt. 20th IntantrT~ 

5th Ind. 

co 2nd Bn 00th Inf., n. "I.E. Warren, ~o., Sept. ll/35 
'l'o Comne.nding Otticer, 20th Inta.Dtl'f. 

1. Complied w1 th. 
(Sgd) Robert E 'Jr7t 
(Tpd) ROBERT I.J'RY.11:, 

Major 20th IntantrJ'.• (Det Ex. 1) 

Th• reprimand did not recite the exact otten•• or ettenaea tor 
which it was administered, nor the date upon which euch ottenae or 
ottensea were committed, and it 1a necessary to look to the teatimo117 
of Major Lam.pert tor information aa to the conduct to which the repriman4 
retera. Major Lampert testitied that in hie opinion there wae not IUf• 
ticient evidence to show that accused tired the pistol (R. 7) nor that 
he had to be restrained by- e.D.T member et the proToat or post guard . 
(R. 9tl8,l9). On direct examination he testified that the reprimand 
was administered tor •being drunk in station to the prejudice ot good 
order and m111te.ry discipline• (R. 6), and when recalled he etaied that 
it was administered "solely• tor being drunk and disorderly in station 
"plus the tact that I believed that he was, at least, 'Partiall.7 relpOll
sible tor the tiring of the gun which I considered an outgrowth of 
being drunk and disorderly•. On September 26 the then post collll18Jl.der, 
atter causing a rurther innstigation to be made of accused's conduct 
and of the reprimand (R. 14; Det. Ex. 2), preferred the charges Oll which 
accused was later brought to trial. 

6. "The 104th Article ot War authorizes the imposition ot 4ieeip
linary- punishments by a commanding officer without the interTention ot 
a court-martial for minor offenses only. A reprimand administered under 
the 104th .Article of War,for a major offense is void.• 11.fl 250.3, 1an. 
14, 1935, .AG 201 Craw, DeJ!lt8 T.; '1AG 250.3, Ang. 15, 1935, AG 201 Lynch, 
Francis H. In the instant ease, if the offense involved was a minor 
one the reprimnd constituted •tormer punishmen:t• and we.a a bar to 
accused'• trial tor the seme oftense. Par. 69 .!, M.C.M. 

-6-

http:I.J'RY.11


(401) 

_"Whether or not e.n ·offense may be considered as 
'minor' depends upon its nature, the time and place of tts 
commission, and the person committing it. Generally 
speaking, the term includes derelictions not involving 
moral turpitude or any greater degree of criminality or 
seriousness than is involved in the average offense tried 
by summary court-martial. An offense for which the 
Articles of War prescribe a mandatory punishment or 
authorize the death penalty or penitentiary confinement 
is not a minor offense." Par. 105, M.C.M. 

The offense in question does not involve moral turpitude and is 
not one for which the Articles of War prescribe a mandatory punishment 
or authorize the death penalty or penitentiary confinement. It is 
one which is frequently disposed of by disciplinary punishment under 
the 104th Article of War. 

It may be contended tlia.t the reprimand which was administered 
"for conduct to the prejudice of good. order and military discipline" 
was not a bar to trial for the same conduct described in the specifi
cation-as "to the discredit of the military service". In the opinion 
of the Board of Review this contention is untenable. From the reprimand 
and the testimony of NJB.jor Lampert, the officer who administered it; 
there appears no doubt that the reprimand was administered as punish
ment for drunken and disorderly conduct in violation of the 96th Article 
of War, and that though Major Lampert described such conduct as to the 
prejudice of good order and military discipline it was not his intention 
to limit the punishment only to_ that aspect of the 96th Article of war 
and leave open and undisposed of the question of whether the conduct 
was to the discredit of the military service, another aspect of the 
same)Article. It was his intention to take final disciplinary action 
on accused's drunken and disorderly conduct. The offense for·which · 
accused was reprimanded is the same offense of which he was found guilty 
and the provision of paragraph 69 c, Manual for Courts-Martial, that 
punishment under the 104th Article-of War "does not bar trial for 
another crime or offense growing out of the same act or omission" does 
not apply to this case. That provision relates to two crimes or 

·offenses growing out of the same act and does not apply to a single 
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act considered to be to the prejudice of good order and military 
discipline~ of a nature ·to bring discredit upon the military service. 

The question then arises as to 'Whether the determination of Major 
Lampert that the,offense was a minor one· is subject to review by higher 
authority. The.principle followed by the civil courts in matters of 
this kind is set out in 46 Corpus Juris 1033 as follows: 

"lb.ere the decision of a question has been comnitted 
to a particular officer, his determination will not 
ordinarily be reviewed by the courts, except as may be 
provided for by statute, although they may interfere in 
the case of an abuse of discretion." 

In several cases in which was involved the question of whether an in
vestigation was a thorough and impartial one within the meaning of 
the 70th Article of War, it has been held "that the determination of 
whether or not there has been a thorough and impartial investigation 
is a question of fact primarily for the decision of the appointing 
authority and that in the absence of an abuse of discretion his deter
mination is conclusive". CM 182225, Keller; CM 183183, Claybaugh; 
CM 183364, Jurkowski. It is the opinion of the Board of Review that 
the same principle of law applies in the instant case, that there was 
no abuse of discretion on the part of the officer administering the 
reprimand, that the offense involved was a minor one, and (no appeal 
having been taken) that his determination that it was a minor offense 
is final and conclusive. 

The repr1mand was ·1egal punishment for the offense for which it 
was administered. Specification 1 alleged the same offense. The plea 
in bar by accused was within his legal rights, was warranted by the 
facts and the law, and should have been sustained. To hold the record 
of trial legally sufficient to support the sentence 1110uld result in 
twice punishing accused for the same offense. 

7. For the reasons stated, the Board of Review is of the opinion 

~ts!!:e~:::rd of trial is lege.llfli insu~ficitr;;. support the findi~gs 

0 
0{L~~~ Judge Advocate. ...1j I 

u "" IQJudge Advocate. 
~.. 
C)... 
C)Judge Advocate. 
t..... To The Judge Advocate General. 
i 
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