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WAR DEPA..rn'!E NI' 
In the Office of The Judge Advocate General 

Washington, D. C. 

JAGH - CU 322040 

UNITED STATES ) FOi~ lWSTJS, VI:f.GINIA 
) 

v. ) Trial by G.c.~., convened~ 

Private J.UZS H. PEOPI.£S (RA 
15219425), Headquarters Com
pany, 9224th Technical Service 
Unit, Transportation Center 

) 
) 
) 
) 
) 

Fort Eustis, Virginia, 15 
April 1947. Dishonorable 
discharge and confinement 
for five (5) years. The 
Ferleral Reforir.atorv 

HOLDlM:i by the BOA.RD OF FZVISW 
HOI'TEI£TEIN, S011'', and S:'Ll.TH, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the saldier named above. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE Ia Violation of the 94th Article of 11-ar. 

Specification 1: In t~t Private James r-r. Peoples, Headquarters 
Company 9224 Technical Service Unit, Transportation Center, 
Fort Eustis, Virginia; did, at Fort Eustis, Virginia on or 
about 20 ~ch 1947, knowingly and willfully apply to his 
own use one three quarter ton weapons carrier, without 
winch, vehicle valued at sixteen hundred and seventy one 
dollars, property of the United States Government furnished 
for military use thereof. 

Specification 2: In that Private James H. Peoples, Headquarters 
Company 9224 Technical Service Unit, Transportation Center, 
Fort l!;ustis, Virginia,; did, at Fort Eustis, Virginia on or 
about 20 1:arch 1947, knowingly and wrongfully apply to his 
own use one Plymouth, Light, five passenger Sedan valued at 
eleven hundred and fifty one dollars, property of the United 
States Government furnished for military use thereof. 
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Specifi.caticn 3.: In that Private James H. Peoples, Headquarters 
Company 9224 Technical &ervice Unit, Transportation Center, 
Fort Eustis, Virginia, did, at Kewport r;ews, Virginia on or 
about 2J March 1947, knowingly and willfully apply to his 
own use one, one quarter ton, four by four truck valued at 
ten hundred and fifty one dollars, property of the United 
States Government furnished for the military service there
of. 

Specification 4: In that Private James H. Peoples, Headquarters 
Company 9224 Technical Service Unit, Transportation Center, 
Fort Eustis, Virginia, did, at Fort Eustis, Virginia, on or 
about 6 Februar.y,1947, feleniously talce, steal, and carry 
aw~ a one. fourth ton vehicle, the value of about ten hundred 
and fifty one dollars, property, of the United States intend
ed for the Military SerVice thereof. 

CHARGE II1 Violation of the 96th Article of Har. 

Specification: In that Private.James H. Peoples, Headquarters 
Company 9224 Technical Service Unit, Transportation Center, 
Fort Eustis, Virginia, did, at Fort Eustis, Virginia, on or 
about 6 February, 1947, wrongfully, and unlawfully damage a 
one quarter ton vehicle, the value of about ten hunored and 
fifty one dollars, property of the United States. 

He pleaded not guilty to and was found guilty of all Charges and Specifi
cations. No evidence of any previous convictions was introduced. He wns 
sentenced to be dishonorably discharged the service, to forfeit all pay 
and ·allowances due or to become due, and to be confined at hard labor for· 
ten years. The. reviewing authority approved the sentence, remitted five 
yea.rs of the sentence to confinement adjudged, designated the Federal 
Reformatory, Chillicothe, Ohio, or such otr.er place as the Secretary of 
War may direct as the place of confinement, and withheld the order direct-
ing the execution or the sentence pursuant,- to Art;icle or War 50'}. · 

3. The only qU3stion in this case requiring consideration is whether 
the record of trial is legally sufficient to support the findings of guilty 
of Specification 4 of Charge I. This specification alleges that the ac
cused "did, at Fart Eustis, Virginia, on or about 6 February 1947, feloni
ously take, steal, and carry away a one fourth ton vehicle, the value ·of 
about ten hundred fifty one dollars, property of the United States intended 
for the !:ilitary Service thereof11 in violation of Article of War 94. 

4. The evidence pertinent to the specification under consideration 
is summarized as follows: 
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At about 2200 hours, 6 ~ebrua.ry 1947, Private Joseph w. Davis, a 
night ciriver f'or the Post 1'.lotor Pool parked a jeep bearing bumper number 
135 in back of the Service Club at Fort Eustis and entered the club on 
offic::.al business. Upon leaving the club a few minutes later he noticed 
tr.at the jeep was missing (F.. 24). 

Private AJ.ft'ed ri. Simkins testified that on 6 February 19.'..-? he and 
the accused went to Service Club Number 2 where they noticed a parked 
jeep. The witness and the accused thereupon entered the jeep and "took 
a little ride in it" with the accused driving. The witness and accused 
drove around u.e post for a time until the accused lost control of the 
car and it ran into a ditch. The accused and the witness then abandoned 
the jeep and 11 got a ride to the Hospital" (R 25). other testimony showed 
.that the jeep had been damaged by the accident to the extent of about 
."100.00. (R 26). 

5. Larceny is the taking and carrymg away, by trespass, of per
sonal property which the trespasser knows to belong either generally or 
specially to another, with intent to deprive such owner wrrnanently of 
his property therein (1'.CM 1928, par 149e). 

The elements of proof of the alleged offense as discussed in the 
1:anual for Courts-!f;artial are as follo'WS: 

11 (a) The ta.king by the accused of the property s.s 
alleged; (b) the carrying away by the accused of 
such property; (c) that such property belonged to 
a certam other person named or described; (d) that 
such property was of the value allegP,c, or of some 
value; and (e) the facts ann circumstances of the 
case indicating that the taking and carrying a-way 
were with a fraudulent intent to deprive the owner 
permanently of his property of interest in the ~oods 
or of their value or a part of their value." (U.Cli.f 
1928, par 149g, p 173) •. 

"and** *·that the property belonged to the United 
States and that it was furnishe<lt or intended for the 
military service thereof. 11 (MCM 1928, par 1501, p 185). 

In our opinion the evidence shows sufficiently that the accused took 
and carried away without the consent of the owner the vehicle described in 
the specification of the value alleged, and that such vehicle was the prop
erty of the United States and furnished or intended for the military service 
thereof. The evidence does not, however, warrant an inference that the 
accused had the intent to deprive the owner permanently of his property 
therein. The circumstances as shown by the evidence :indicate only that 
the accused and Simkins intended to ride around the post but that the 
vehicle was accidentally driven into a ditch on the post and damaged 
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thereby. These circumstances do not in our opinion warrant an inference 
tt.at the accused intended to steal the vehicle. 

6. For tha reasons stated above, the Board of Review holds the 
record of trial legally sufficient to support only so much of the find
ings of guilty of S:i;ecification 4 of Charge I as finds that the accused 
did, at the time and place alleged, wrongfully take and carry away witli
out the consent of the owner, the vehicle described in the specification 
of the value alleged, property of the United States intended for the 
military service thereof, in violation of Article of War ')6, legally 
sufficient t.o support the. findiIJes of guilty of Crarge I and Specifi
c::i.tions 1, 2, and J thereof, legally sufficient to support thf! findings 
of g,..ilty·of Charge II end its specification, and legally sufficient to 
support the sentence. Confinement :l.n a penitentiary is authorized by 
Article of Yfar 42 for the 01'.rense of misapplication of military property 
of tha United States as an offense of a civil nature and so punishable 
by :i;enitentiary confinement by Sections 35 and 36; Criminal Code of the 
United States (lC USC 82, 87). 

/ ../ 
,? /,;. '/. /. , Judge AdV<;)Cate 

. . -;~· 4". ~ , Judge Advocate 

·,#~-2~-- , Judge Advocate -- ·-· t . 
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J !,GE :~·; J22CJ/,O 13t Ind Jun 19 1947 

_,_,, .J :~.:-o, 1·:as:1in;_;ton 25, D. "· 

1. in Le c~se of Private Ja~es H. Peo;iles (.r.A 15~19425), Head
q~arters Conpany, 9224th Techni0al Service Unit, Transportation Center, 
I concur in tne Jo1·egoL.'1g holdin6 oy the rioard of t,eview, and for the 
reasons stated reco;rcnend that only so much of the findin~ of c:uil tr of 
..:iper.:ification 4, :.:hare;e I, as .!inds that the accused did at· the time 
and place allet:ed r.ronefully take and carry away vii thout the consent 
of tne •owner the vehicle described in the Specification of the va·lue 
alle6ed, property of the United States intended for the military service 
thereof oe ap:J1·oved. Thereupo;i you will have autr·ori ty, under the pro
visisions of .lirticle of 111/ar 50~, to. order the execution of the sentence. 

2. In view of the youth of accused, his previous satisfactory 
service, and the nature of the offenses of ·vihich he wa.s pro~erly found 
guilt:,, it is recommended that a United States Disciplinary Barracks 
be desi5nated as the place of confinement in lieu of a ·reformatory. 

J. When co:,ies of the published order in this case are forwarded 
to this offi-.:e they should be accompanied by the foregoing holding and 
this i~dorsement. For convenience of reference please place the file 
nu·:;ber of the re:ord in brackets at the end of the published order, as 
follows: 

( (.:.{ 322040) • 
/s/ 'l'homas H. 8reen 

1 Incl 
rtecord of trial TH·:..1.~AS II. Gllli.&\J 

• I 
:Jajor General 
The Judge Advocate General 
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DE.PART1:!ENT OF THE AfiliY 
In tho Office of The Judge Advocate General 

v:ashing_;ton 25, D. c. 

JA.GN-Cl,; 322047 

UNITED. STAT.::.,S. ) SECOlID 1.A.JOh F'Otl.T 
) 

v. ) Trial by G.C.hl., convened at 
) Yokohama, Japan, 18 :t:arch_l947• 

Technician·F1fth Grade ) Dishonorable discharge and con
'.'.'AL1'.i..J.t 1':. I-OHT:.:R (34960479), ) finement for six (6) years. 
3444th ~'ransportation Corp:; ) Penitentiary. 
TI'l.>ck Company. ) 

HOLlJH{·'.:, by the BOA.iW OF' R.2VIE\'1 
JOIDJSON, K: . .t',.CK and SMITE, Judge Advocates 

1. The racord of tria.l in tte case of the soldier named above 
has been examined by t11a Board of i{eview. 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 93rd Article of "i:ar. 

Specification: In that Technician Fifth Grade Walt.er 11: • 
.Porter, 3L~th Transportation Corps Truck Company, 
did, at Yokohama, Honshu, Japan, on or about 1 
January 1947, v,Tongfully and unla,,fully kill Sujiko 
1..:etold., by striking her ,d.th a v-ahicle operated by 
ln.m. 

Ci-IARGE: II: Violation of the 96th Article of War. 

Specificatio:, 1: In that Technician Fifth Grade :valter :r.::. 
Porter, 3444th Trans.r,ortation Corps Truck Company, 
did, at Yokohama, Hunshu, Japan, on or about l January 
1947, wrongfully and without proper authority take and 
use a motor vehicle property of the United\Gta,tes, of 
a value of reo:r:e than fifty (50) dollars. ,:· ' 



(8) 

Specification 2: In that Technician Fifth Grade Walter M. 
Porter, 3444th Transportation Corps Truck Company, 
did, at Yokohama, Honshu, Japan, on or about 1 Januarv 
1947, wrongfully strike Kumiko Metold. with a vehicle 
operated by him. 

Specification 3: In that Technician Fifth Grade Walter 
M. Porter, 3444th Transportation Corps Truck Company, 
did, at Yokohama, Honshu, Japan, on or about l 
January 1947, having caused injury to Kumiko :Metold. 
and Sujiko :r.:etold., while operating a eQ:vernmmt 
vehicle, wrongfully fail to stop and render aid to 
said persons. 

Specification 4:. In that Technician Fifth Grade Walter 
M. Porter, 3444th ·Transportation Corps Truck Company, 
did, at Yokohama, Honshu, Japan, on or about~ January 
1947, having been involved in an accident while operating 
a covernment vehicle, wrongfully fail to report' tr...e same 
to proper authority•. 

Accused pleaded not guilty to, and was found gui~ty of, all Specifica
tions and Charges. He was sentenced to be dishonorably discharged the 
service, to forfeit all"pay .and allowances due or to become due, and 
to be confined at hard labor for six years. The reviewing authority 
approved the sentence, designated the United States Penitentiary, 
McNeil Island, Washington, as the place of confinement, and forwarded 
the record of trial for action pursuant to Article of War so½. 

J. The Board of heview is of the opinion that the record of 
trial is legally sufficient to support the findings of guilty of 
Charge II and of Specifications l, 3 and 4 thereunder, and to sup
port the sentence except as to the designation· of a United States 
Penitentiary as the place of confinement. The only matters requiring 
discussion here are the legal sufficiency of the record of trial to 
support the findings of guilty of Charge I and its Specification,- and 
of Specification 2 of Charge II, and the propriety of the designation 
of a penitentiary as the place of confinement. Only so much of the evi
dence as pertains to the matte~s indicated 'Will be summarized. 

4. Evidence for the prosecution: 

• At about 1500 hours on 1 January 1947 the accused was driving 
a two and one7half ton United States Army truck in the city of Yokohal:la,.. 
Japan (R. 28-29, 40-L,.l; Pros. Ex. 1). The truck was involved in a 
collision at that time and place (rt. 7-13; Pros. E.x. I).

. . 

Tv,o Japanese, eye witnesses of the collision,· testified in sub
stance as fobs: 
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Tsuneld.chi Hirano testified that he was walld.ng along the 
road in ;i.:inami Ku, Shir.i.zugaoka, Yokohama, and saw a truck "hit two 
children." He saw the truck then hit a telephone pole on the edge of 
the road, return to the ;n:i.ddle of the road and continue along it. He 
did not 11think the truck stopped. 11 He was standing on the side of the 
road near the children and did not know whether there were any other 
children on the other side of the road but stated 11 there might have 
been. 11 He first stated the truck was 11traveling very fast 11 but later 
on cross-examination admitted he could not judge the speed of traveling 

·· trucks and would not lmow if it were going at a rate of 40 miles per 
hour or only at a rate of 20 miles per hour (E. 7-9). 

Matsuji Seld.na testified that he was walld.ng along the road 
when he saw a truck traveling in the middle of the road at a speed of 
11about 40 ld.lometers per hour. 11 He did not recall whether the road was 
muddy or dry. When the truck reached a point about 100 meters from him 
it suddenly 11 dodged, skidded, to the right of the road," struck three 
children and a telephone pole, "straightened up again and took the 
middle of the road again" and continued on without stopping. Two of 
the children hit were girls and one a boy. Asked the condition of 
the children after they had been hit, the witness stated: 11I would 
say what I saw, the child was dead. This other kid, the older brother, 
was older than the sister, must have dodged the truck. He fell into the 
gutter, but wasn't hurt. 11 The witness further testified that after the 
incident he waited until 11 the two children was picked up out of the 
gutter and the mother had carried the child home., 11 and then he left 
the scene (It. 11-13) • 

. A third Japanese witness, Tokara Metold., testified that he 
was the father of three children and that· he resided in house number 
203, Minami Ku., Shinizugaoka., Yokohama. He further testified, in part., 
as follows: 

•q. Ylhat happened, to your knowledge? 
A. 1;y three children were struck by an American truck. 

Q. Did you see it happen? 
A., No., I did not see it. 

Q. Hov1 do you know they were struck by an American 
truck? 

A. I was told so by my wife. 

LM The court will not consider the hearsay evidence. 

* * * 
Q. ffiespecting th~ childre!V What was their condition 

at about 3:10 in the afternoon? 

3 
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A.- My oldest. son, who is ·11 years old, came home crying 
and tol0. my wife that the youngest sister was struck 
and was thro'Wll into the gutter, and he tried to pick 
her up himself but he was unable to and so the wife 
went and helped. 

Q,. 

A. 

Did you see your children in the evening of the 1st 
of January? 
Yes. 

Q. 
.A.. 

What was their condition? 
As a belief of the father of the child, after the 
doctor bad given her three injections, I thought if 
we looked after her and kept. her warm, some nrl.racle 
nrl.ght happen that she nrl.ght come back to life and so 

. I stayed and watched my child. It was about 12 :00 
o I ciock when she died. 

Q. What was the name of the child that died? 
A.· The child that died, the name was Sujiko Metoki. 

Kumiko is the other daughter of mine who had a few 
stitches in her forehe~dtt (R. 14-15). 

Obi.ya Iizuka, a Japanese medical doctor, testifieq that 0 at 
3 :30 in the afternoontt of 1 January 1947, he attended two children 
named Sujiko Metoki and Kumiko Metoki, both suffering from head in-1 
juries, and that about 1700 hours 1 January 1947, Sujiko Metoki died 
as a result of a ttfractured skull.~ Asked his opinion as to whether 
the children's injuries were ttdue to natural causes or external vio
lence11 the 'Witness stated: ttit was sozoothing that was caused outside 
and not natural" (R. 16-1?). 

A written pre-trial statement signed by the accused was pro
perly adnrl.tted in evidence as prosecution's exhibit nrn. It reads in 
part: 

"* * * As I proceeded on this street a little child ran 
out int he street. I turned my truck to the right to keep 
from hitting the child. I ran against some bushes. I 
did not see anyone standing in front of the truck. After 
I hit the bushes:I looked back to see if anyone was hurt. 
I did not see anyone so I proceeded on my way***•" 

5. Evidence for the defense: 

The accused, being advised of his rights, elected to testify 
under oath. He so testified, in pertinent part, as follows: · 
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"***as I was going on up there, two children were playing 
on the left side of the road and one ran out on the road and 

cut short to miss this kid and I looked up and saw I was 
hitting the house and telephone pole at the time. So, I 
didn't see I hit anyone. When I looked back, I saw the 
other kid standing in the road and I didn't see anyone at 
all, so I drove on" (R. 44). 

nq. Had you done any drinking- before going on that trip? 
A. No, sir. 

Q. Not at all that day? 
A. No, sir. 

* * * Q. Di.d I understand you to testify that as you swerved over 
to the right, you hit some bushes? · 

A. Yes, sir. , · 

Q. Di.d you also testify that you had hit or side-swiped a 
pole? 

A. To my best knowledge, I believe I did hit the pole, sir. 

Q. What side of the road were you driving on when you 
first saw these children run in .front of the truck? 

A. On the left. 

Q. Were you going up the hill or down? 
A. Up the hill, sir. 

Q. Where were the children in relation to the position 
of the truck on the road? 

A. The children was playing on the left. 

Q. How far out from the curbing were they playing? 
A. Just beside the telephone pole on the left about 

three foot in the road. 

Q. And, you swerved to the right? 
A_. Yes, sir. 

Q. Now, as you passed the spot where you· had seen these 
children, could you see them as you passed them? 

A. Well, the one I missed, I saw him • 
. 

Q. In other words, they were on the left hand side of the 
road, you swerved your truck to the right. Now, as you 
swerved to the right and passed the children, did you 
notice them on the side of the truck as you passed by? 
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A. I noticed that I had missed the little girl or boy on 
the left-hand side. The truck was going.into the house, 
so I fought my wheel back and the one I saw was running 
out into the road. 

Q. As you swerved to the right, did you see any children on 
-the right-hand side of the road? 

A. No, sir. · 

Q. Would you recognize that location if you saw it again? 
A. ·. Yes, sir. 

Q. Do you think you could recognize it from a picture? 
A. Yes., sir. 

Q. I hand yoµ prosecution Exhibit I F9 1 iri. evidence and ask 
you if that localityJooks familiar to you? 

A. Yes., sir. 

Q. Is that the locality that you are referring to where these 
children ran in front of your truck? 

A. This side o:f the street on the le:ft. 

Q. Can you indicate in this picture., the pole and bush that 
you sideswiped? 

.A.. This one. 

TJA:The witness indicated a tree or bush and a pole located 
in the right center of the photograph. 

Q•. Can you testify, Cpl. Porter, how far the distance between 
that tree or bush and the telephone pole is? 

A. About 20 feet., sir. That is on the left where those kids 
ran out. 

Q. No, I'm speaking now of the distance between the bushes and 
the pole that you say yoµ struck with the truck. 

A.· About 20 feet apart. 

Q. Do you mean to say that a:fter having hit that bush, that 
· you traveled on the right:..hand side o:f the street for at 
least 20 feet before you were able to bring.your truck back 
to the left-hand side of the road? 

A. Yes., sir. 

Q. Did you lose control of the truck? 
A. I couldn't get it buck in ti~e., sir. 

6 
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Now, you stated that the children. you saw run out 
in front of the truck were about three feet from tha 
curbing on the left-hc..nd side. Was it necessary for 
you to pull your truck all the way over to the right
hand side in order to miss them standing out three 
feet from the curb? 

A. Well, sir, they was playing this something -which you 
bat. Well, they was playing and I guess the wind 
blowed it out in the road and he ran out in the road, 
sir. 

Q. How fast were you traveling at the time that happened? 
A. About 15 miles an hour. 

~. 15 miles an hour? 
A. Yes, sir. 

Q. And, after having hit too bush at 15 miles an hour, 

1 
you still went 20 feet along the right-hand curve 
and hit the pole before you got back on the left-hand 
side of the road. Is that true? 

A. Yes, sir. 

Q. Did you stop your truck at this scene? 
A. No sir, I looked back to see if the two kids was all 

right. 

Q. But, you did not stop? 
A. No, sir. 

Q. How did you look back, through the rear window or the door? 
A. I looked out the side through the door. 

Q. By looldng out through the window in the door of that 
cab, could you see out beyond the body of the truck? 

A. Yes, sir" (R. 45, 46). 

6. At the outset it should be noted that the evidential link 
identifying the 11 children, 11 who were struck by the truck driven by 
accused, as Sujiko and "Kumiko Metoki, is at best extremely tenuous. 
However, in view of the holding hereinafter expressed, it is not 
deemed necessary to here determine the matter and for purposes of 
t,his discussion it will be assumed that identity was satisfactorily 
proven. 

?. Charge I and its Specification, of which accused was found· 
guilty, alleges the offense of involuntary manslaughter in violation 
of Article of War 93. Involuntary manslaughter is defined in the Manual 
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for Courts-Martial, 1928, as: 

"* * * hol!d.cide, unintentionally caused in the commission 
of an unlawful act not aIJX>unting to a felony, nor likely to 
endanger life, or by culpable negligence in perforl!d.ng a 
l.awf'ul act, or in performing an act required by law. (Clark)" 
(par. 149!, l.CM, 1928). 

The offense is the subject of the following discussion also found in 
paragraph 149.! of the Manual: 

"In involuntary manslaughter in the commission o.t' 
an unlawful act, the unlawful act must be evil in it
self by reason of its inherent nature and not an act 
which is wrong only because it is forbidden by a statute 
or orders. Thus the driving of an automobile in slight 
excess of speed limit duly fixed, but not recklessly, 
is not the kind of unlawful act contemplated, but 
voluntarily engaging in an affray is such an act. To 
use an immoderate azoount of force in suppressing a mutiny 
is an unlawful act, and if death is caused thereby the 
one ueing such force is guilty of manslaughter at least. 

"Instances of culpable negligence in performing a 
lawful act are: Negligently conducting target practice 
so that the bullets go in the direction of an inhabited 
house w.i. thin range; pointing a pistol in fun at another 
and pulling the trigger, believing, but without taking 
reasonable precautions to ascertain, that it would not 
be discharged; carelessly leaving poisons or dangerous 
drugs where they may endanger lite." 

There was no showing in this case that the homi.cide was 
"caused in the commission o.t' an unlawful act not amounting to a .felony, 
nor likely to endanger life." Major Lott o.t' the office of the Yokohama 
Provost Marshal, testified. that the maximum legal speed for vehicles 
at the place of the accident was 1125 miles an hour 11 (R. 24). Matsuji 
Sekina testified the accused's truck was traveling at a rate of "about 
40 kilometers per hour. 11 Even assuming that the truck was being driven 
somewhat faster than the legal limit it is stated in the Manual for · 
Cou.rts~Ma.rtial that •the driving of an automobile in slight excess of a 
speed limit duly fixed, but not recklessly, is not the kind of unlawful 
act contemplated" (par. 149!., JCM, 1928). The accused's lack ot 
authority to use the truck is not shown to have any such casual relation
ship to the accident as would support conviction upon that ground. 

Obviously the hom1.cide was not caused •in performing an act . 
required by law, 11 aod therefore it the finding o.t' the court as to this 
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Specification is to be sustained it must be supported by legal evidence 
in the record of trial shOlfing the homi.cide to have been caused by the 
accused's "culpable negligence in performi.ng a lawful act.• 

To be "culpable," negligence must be of such a character as 
to show an utter disregard for life or limb, or a total disregard tor 
the consequences, or conduct indicating such willful disregard for 
the rights of others as to show wanton recklessness as to the life 
and limb of other persons (CM 319828, Rhimes (1947); Stat2 v. Murphy, 
Mo., 23 s.w. 2nd 36; Dunville v. State, Ind., 123 N. E. 689; CM 292271, 
Bentley, 4 BR (ETO) 221). 

The issue as to whether accused was guilty of culpable 
negligence, in his operation of the truck when it struck the "children," 
was one of fact to be decided by the court from all of the evidence 
before it. But since, in this case, the finding of culpable :uegll
gence must rest upon inference, .from the circwnstance as proven, it 
is the duty of the Board of Review to determine w.bethar there is, in 
the evidence, a reasonable basis for that inference (CM 212505, Tipton, 
10 BR 244,). 

The evidence shows the accused was driving a truck at a speed 
of about twenty-five mi.lea per hour along the middle of a straight street 
in the metropolltan area of Yokohama. Children were playing along at 
least one side of the street. The road surface was apparently in fair 
condition, at least ld.thout deep ruts or larbe holes. Suddenly the 
truck swerved to the extreme right aide of the road, scraped a bush 
and a telephone pole and hit som chi-ldren, swerved back into the center 
of the road and continued along the road nay from the scene of the ac
cident. There is no legal evidence in the record of trial suf'ficient to 
prove that accused was not a competent driver, that he was not in the 
.full possession of his faculties at the time, that he had an unobstructed 
view of the children who were struck, or that he was driving at an ex
cessive rate of speed under the circumstances. The testimony of the 
accused., if believed, establishes only that the truck was intentionally 
swerved., and otherwise tends to refute any conclusion that such act was 

_negligent. 

We do not contend that too prosecution was required to af
firmatively disprove every conceivable hypothesis of innocence in this 
case, but we are of the opinion that., in order for this conviction to 
be sustained, the record of trial must show circumstances., established 
by competent evidence, from which it may reasonably be inferred that 
the accident was the result of soma act, or failure to act, on the part 
of accused in utter disregard for life, limb, or the consequences, or 
with wanton recklessness, establishing his culpable negligence as a 
proximate cause of the homtcide. We find no such evidence in the 
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record of trial and we therefore conclude that the findings or guilty 
of Charge I and its $pacification cannot be sustained. 

8. Specification 2 of Charge TI in essence alleges that ac-
cused "* * * did * * * wrongfully strike Kum:i.ko Matold. ld.th a vehicle 
operated by him." The act is aileged as an offense in violation of 
Uticle of War 96, and since it is not shown to have been one of the 
"crimes or offenses not capital0 made punishable thereby it must be 
assumed that the offense was considered to be either a disorder or dis
creditable conduct, as those offenses are denounced by that Article. 
However, we are unable to find any evidence in the record of trial to 
prove directly, or by legal inference, that accused's action, as al
legad and proven, was criminally 11wrongful11 or that it constituted a 
violation of the 96th Article of War. 

9. Article of War 42 does not otherwise authorize penitentiary 
confinement' in this case since none of the other offenses of which ac
cused -was fo~d guilty is "recognized as an offense of a ci.vil nature 
and so punishable by penitentiary confinement for more than one year 
by soma statute of the United States, of general application ld.thin 
the continental United States, excepting Section 2891 Penal Code of 
the United States, 19101 or by the law of the Di.strict of Columbia," 
nor do any of such offenses com within any of the provisions of such 
article authorizing penitentiary confinement. 

Assuming the .finding of guilty of Charge I and its Specifi
cation was not erroneous1Y used as a basis for the designation by the 
reviewing authority of a penitentiary as the .place of con.fineioont, it 
appears probable that such erroneous designation was based upon the 
finding of guilty of Specification 1 of Charge II misinterpreted in the 
light of Section 22-2204 of the Di.strict of Colwnbia Code. By the latter 
Specification it is alleged that accused "did * * * wrongfully and 
without proper authority take and use a motor vehicle, property or 
the United States, of a value of more than .fifty (50)- dollars.u 

Section 22-2204, DJ.strict of Colwnbia Coda, reads as follows: 

"July person who, without the consent of the ownar, shall 
take, uae, operate; or reaon, or cause to be taken, used, 
operated, or removed from a garage, stable, or other bul..lding, 
or from any place or locality on a public or private highway, 
park, parkway, street, lot, field, inclosure, or space, an 
automobile or motor vehicle, and operate or drive or cause 
the same to be operated or driven for his own profit use or 
purpose shall be punished by a fine not exceeding one 
thousand dollars or i::nprisonmant not exceeding five years, 
or both such .fine and imprisonment." 
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It will be noted that there are three elements to the o.f'.f'eruie denounced 
by this section., in essence., namely-a (1) the taking; (2) the lack of 
consent by the owner; and (3) the· operatl.on by the o.ttender •tor his 
own profit uae or purpose." · 

Specification 1., Charge II, above quoted, £ails to allege the 
third elemnt found in Section 22-2204 of the Code, and for that reason 
the finding of' gu:tlty as to that Spec:1..t'ication cannot be used as a 
basis £or penitentiary coni'i.nement in this case (Cll 321S42, YeCUllough,
(1947)). . 

10. For the reasons stated the Board of' Review holds the record 
of' trial legally insufficient to support the findings 0£ guilty 0£ 
Charge I and its Spec:1.fication, and Specification 2 0£ Charge II; le
gally sufficient to support the tindings of' guilty o:t Charge II and all 
other Specifications thereunder; and legally su.f'.1icient to support only 
so much of the sentence as prov.I.des for dishonorable discharge., for- , 
feiture of all pay and allowances due or to become due, and confinement 
at hard labor for six years at a place other than· a penitentiary., Federal 
re.rormatoey or correctional institut.ion. 

Judge Advocate. 

Judge Advocate. 
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J.A.GN-C»: 322047 . lat Ind. 
JAOO, Dept. of the J.r,rq, Washington 25, D. C. 
TO, Commanding General, Secom .Major Port, .lFO 503, c/o Post

master, San Francisco, Calii'orn:1.a. 

1. In the case o! Teclmician Flfth Grade Walter K. Porter 
(34960479), 3444th Transportation Corpe Truck Compa?l1', I concur in 
the tore going holding by the Board ot Review and recommend that the 
.t1.nd1.ngs of guilt7 ot Charge I and its Specification; and Sped.ilea-: 
tion 2 of Charge II be disapproved, am that on:cy so much of the sen
tence be approved as provides tor dishonorable discharge, forfeiture 
ot all pa;y and allon.nces due or· to lMcoma due, and confinement at 
bard labor tor six ;years at a place other than a penitenti&r7, Federal 
reformatory or correctional instLtution. Upon taking sa.ch action ;you 
will ban authority to order the u:ecutlon ot the sentence. 

2. It would appear. that the- sentence ot the coart as approved· 
b;y the reviewing authori fi1' lfas based in large part upon the f1nd1Ilga 
~ guilt,- of Charge I and its Specif1cati-on, and Specification 2 o£ 
Charge II. Since such findings must be dis~pproved and 1n vin ot all 
the circumstances of the case, it is recommended that consideration be 
given to a substantlal redu.ctl.on of the sentence to con.tlnement. 

3. When copies of the published order 1n this case are .tonrarded 
to this office they shou1d be accompanied b;r the toregoi.Dg holdl.ng and 
this indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record ip. this case, please 
place the file number of the record. 1n brackets at the end of the pub-
lished order., ·as follows: ·· 

(CK 3Z047). 

. I
l Incl THOMAS H. GREEN 

Record of' trial Major .General · 
Th& Judge Aclwcate GeD8ral · .... ~ . 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington 25, n.c. · 

JUN 18 1941JAGQ - W 322052 

U N I TED ·S T ATE S ~ AIR TRANSPORT COMMAND 
ATLANTIC DMSION 

v. ) 
) Trial by G.C.M., convened 

Capta:in JOHN W. SH.Ai.\:EI, JR. ) ·at Tulsa, Oklahoma, 17-20 
(0-399566), Air Corps. ) December 1946. Dismissal 

and total .forfeitures. 

OPINION of the BOARD OF mvIEW 
JOHNSON., STERN and SCHENKEN, Judge Advocates 

l. The Board of .Review has examined the record of trial in the 
.case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Speciti
cations: 

CHARGE I: Violation of the 95th Article of War. 

Specification l: In. that Captain John W, Shamel, Jr., Squadron 
A., 554th Anny Air Forces Base nut, 4th Ferrying Group, then 
assigned to Operating Location 554-26 LLRR, Continental 
Division, Air Transport Command, Tulsa, Oklahoma, ~en a 
ma?Tied man, did, at Tulsa M1micipal Airport, between l March 
1946 and 27 September 1946., 'Wrong~, dishonorab~ and. · · 
unla~ live and cohabit with a certain wmnan not his wife. 

Specitication 2: (Finding of Not Guilty). · 

·cHARGE II: Violation of the 96th Article o:t War. 

Specification l,: · In that Captain John w. Shamel, Jr., Squadron· 
A~ 554th ArrrJ¥ Air Forces Base Unit, 4th Ferrying Group, then. 
assigned to operating Location 554--26 LLRR, .Continental , 
Division, Air Transport Command, Tulsa, Oklahoma, then a . 

.married man, did, at Tulsa Municipal Airport, between l · 
March 1946 and 27 September 1946, wrongtu~, dishonora~ 

. and unlawf'ully live and cohabit with a certain 1IOlWl not. . 
his wire. · 

1 
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Specification 2: (Finding of Not Guilty). 

Specificatio~ 3: (Finding of Not Guilty). 

Specification 4: In 'that Captain John w. Shamel, Jr., Squadron 
A, 554th Arm:, Air Forces Base Unit, 4th Ferrying Group, then 
ofticer-in-charge of Operating Location 554-26 LLRR, 
Continental Division, Air Transport Comnand, did, on or 
about l June 1946, wil..t'ully and 'WI'ongtully carry an unau
thorized civilian passenger, to wit, a daughter under 10 
years of age, in an Army AT-6 type aircraft, number 
L.4-81632, from JU Reno, Oklahoma, which city is beyond the 
limits of the local flying area, to Tulsa, Oklahoma, the · 
said Captain Shamel1s duty station, in violation of para
graph l (2) (a) of Arrrry Regulation 95-90, dated 24 July 
1942. 

Specification 5: (Finding of guilty disapproved by" reviewing 
authority). · 

., . 

Specification 6: In that Captain John w. Shamel, Jr., Squadron 
' A, 554th Army Air Forces Base Unit (4th FeITYing Group), 

then assigned to Operating Location 554-26 LLRR, Continental 
Division, Air Transport Command, did, on or about l June 
1946, ·wilful.:cy and -wron~ operate an Army AT--6 type air
craft nu:nber 44-81632 by f~ to El Reno, Oklahoma, which 
city is.outside.the limits of the local f:cying area, with
out first filing a proper clearance, Al$ Form 23, in vio
lation of Army Air Forces Regulation 15-23, dated ll May 
1945, the said Captain Shamel having filed a local clear
ance onJ.¥. 

Specification 7: In that Captain John w. Shamel, Jr., Squadron 
A, 554th Army Air Forces Base Uh:it, 4th FeITYing Group, then 
assigned to Operating Location 554-26 LI.RR, Continental 
Division, Air Transport Oomnand, did,· on or about l June · 
1946, wilf'ully and wrongfully operate an A:rmy-AT-6 type 
aircraft number L.4-81632 in violation of Section 3, para-
graph 7, Army Air Forces Regulation 85-2, dated 13 June · 
1945, superseded by paragraph 7, Anrry Air Forces Regulation 
85-2A, dated 30 August 1946, in that he, the said Captain 
Shamel, did land at an unauthorized airport, to· wit: the 
Airport at El Reno, Oklahoma, said airport not being in 
the list of authorized airports established by the Airman's 
Guide, the official publication of the United States De
partment of Comr:erce, Civil Aeronautics Administration, 
Office of Aviation Infonnation. 

2 
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Upon arraignment the detense entered a plea to the jurisdiction or 
. the court based upon the alleged failure of the prosecution to comp~ 

with Article of War 70. The plea was denied and the defense then 
moved to strike each Charge and specification. After all such motions 
were denied, accused pleaded not guilty to all Charges and Specifica
tions. He was found guilty of Charge I and Specification 1 thereof but 
not guilty of Specification 2, and guilty of Charge n and Specifica
tions 1, 4, 5, 6, 7 thereof but not guilty of Specifications 2 and 3. 
No evidence of previous convictions was introduced. He was sentenced 
to be dismissed the service and to forfeit all pay and allowances due 
or to become due. The reviewing authority disapproved the finding . 

· of guilty of Specification 5, Charge II, approved the sentence and fo-r
~ed the record of trial for action under Article_ of War 48. 

3. Charge I, Specification 1; Charge ll, Specif;ic;ation le The 
evidence for the prosecution shows that accused was the officer in 
charge of Operating Location, 554-26 LLRR of the Air Transport Com-
mand situated at the Tulsa Municipal Airport, Tulsa, Oklahoma (R. 41, 
77). Although he was a married man and had a four year old daughter, 
accused, during the period from about 1 March 1946 to 27 September 
1946, associated with and had as an overnight auest on maey occasions 
at his quarters a ,roman about 25 to 30 years o:r age kno11Il as June Trees 
(R. 79~ 83, 85, 109, ·12s). Several civilian guards testified that they 
observed this woman enter and leave accused's quarters, both during the 
day and nighttime. From about 1 March 1946 to about September 27, 1946 
she was seen to enter the Base gate and go to accused's quarters from 
three to five times a week at various hours during the day and night. 
She was also seen leaving accused's quarters in themoming between 6iOO 
and 8:00 A.M. on a similar number of occasions (R. 51-53, 70-72~ 85). 
Chia£ Warrant Officer Dierker testified that be~ween 1 March and 27 
September Miss Trees frequently came to the Base .during the afternoon and 
asked for accused. He often met them leaving the Base together as he 
was coming to lfOrk in the morning about 7140 A.M.~ and stated that in 
either August or September these encounters occurred no less than fifteen 
or twenty times (R. 101, 103). · One of the guards in rep~ to a question 
as to llhether he knew of his own knowledge that June Trees stayed with 
accused all night, stated, "I have handed her the papers in the morn
ings." (R. 91) and another Yiho knew accused was married referred to her 
as accused's "girl friend" (R. 63). Dierb:,r also testified accused told 
~im in February or March that "he has known this girl since he went to 
school with her" and that he "made the grade last night" (R. 106) •. 

. About ~ October 1946, Captain Edwin Walker of the 554th A:na:I" Air 
Forces Base Unit, Memphis, Tennessee, interviewed accused concerning 
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charges preferred against him after fully aclvisini; him of his rights 
under the 24th Article of War. In respor.se to questions accused made 
replies and Captain Vfalker made notes during the conversation. Sub
sequently, Walker dictated a statement t.o his secretary from these 
notes, which dictation was transcribed and submitted to accused. After 
readir.i; the statement vt,ich was revised pursuant to accused's sugges
tion; accused stated that it wati an accurate account of vmat he had 
said. Walka r testified without objection as follows: . 

"* * * I asked him what the story was about having this 
wo:nan in his quarters. He said that upon several occasions 
a girl 'Whose name he did not divulge at that time, had 
stayed with him over night in his quarters at the hangar at 
Tulsa. I asked h:iJn hovr many t:iJnes he meant by several and 
he said, 10h, five or six1 • He further explained t.~at upon 
several occasions he had first called the girl's mother and 
got her permission for the girl to stay overnight. He also 
said that the girl had occupied the other bedroom, that is, 
other than his own, and that they had not slept together. . 
He said that the reason for stayin6 overnight ~ras that they 
had been in his quarters drinking and talking, since there was 
no other place in Tulsa, and he didn't want to drive her 
home with liquor on his breath, in view of the fact that the 
police were pretty rough about tlniat sort of thing. He also 
said that he didn't want her to go home alone because there 
had bean a cr:iJne wave in Tulsa at about that time. * * * 11 

* * * 
"Q. · '\',hat d :id the cohabitation matter which you dis

cussed with Captain Shamel concern, with reference to time 
and place it is alleged to have occUlTed? 

"A. · He said that it had happen6d not more than six 
times in the last four or five months, and it had happened 
at his quarters in the hangar at the Municipal Airport at 
Tulsa." (R. 136-137). 

Captain Walker again interviewed the accused about 26 October 1946, and 
again warned him of his rights prior to the inteITogation. Accord-· 
ing to Vfalker accused repeated what he had said during the .first inter
view adding that "the girl had come out and prepared meals for him on some 
of these occasions and had cleaned up the house some'What for him". He 

. gave her name as Miss June Trees (R. 137, 138). 
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,;i:'U';,e II, ::;u3cifications 4, 6, 7. 

/..bout the first yart of JW1e, l946 accnseri !'lade a flight from his 
station at about 6:.30 .. in the morning, L"lforming the aircraft dispatcher 
that if anything arose he could be reached at El Reno, Okl~om.:::.. L3.ter 
in the day he returned in the t.rmy 1'.T-6, whid1 bore number 44-61632 
and had with him his four year old daughter. 'I'he accused sigr.ed a 
:tlocal clearance" for that tri:;:; (R. 109, 126). El Reno, Oklahoma was 
not at the time and had not teen within the 10~21 fl,.vinr ·,rea (R. 110). 
Flights beyond the local flying area on 11 local cle2.rance" r.er-e ur.au
thorized (R. 114). In conr.e ction ,tith his stata:nen t to Captain \'[aller 
on about 26 October 1946 pertaining to the offense of unlawful co
habitation, accused also made a voluntary statemont concerning the air
craft violations. He told Walker that he had flol'l!l to El Reno, Oklahoma, 
in the early part of June, having filed only a local clearance but kr.ow
ing that El Reno was outside the local flying area. His reason for so 
doing was that there v;as no "clearing agency" at the El Reno. airport· 
where he landed. Accused's wife lived at El Reno, and he &dmitted to 
Walker that upon tr.at occasion he flew there and returned with his four 
year old daughter, not knowing that regulations prohibited carrying 
children under 10 years of age in A:rmy aircraft. Viith respect to land
ing his plane at an unauthorized airport in El Reno, accused told Walker 
he had an agreement with the manager of that airport that no servicing 
would be provided and that the Government would incur no expense because · 
of landings nade there en. 139., 140). 

The court was requested to take judicial notice of paragraph l,2.(2)(a) 
of Army Regulation 95-90, 24 July 1942 (R. 1.08), which reads as follows: 

11 Authorization.--a. Commanding officers of Army Air Forces 
stations or higher authority in the chain of com,."lland are author
ized to permit personnel of the following categories to ride as 
passengers in Army aircraft under their control in the following 
circumstances: 

(1) * -* * 
(2) On flights which will not extend beyond the local 

. flying area: 

(a) v;ives., mothers, and children of military person
nel of the lbi ted States who hold aeronautical 
ratings and who are required in the performance 
of their duties to participate in regular and 
frequent flights. Such children must be 10 years 
of age or over and have the permission of a 
parent. These flights must not exceed two :in 
number for any person during any calendar year." 
(Emphasis supplied). 
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The court was also requested to take judicial notice of the Airman's 
Guide, an official publication of the Office of Information, Civil 
Aeronautics Administration, United States Department of Commerce, 
"which was in effect about the first of June 1946.11 This guide con
tains, among other things, a list of authorized airports in the United 
States. The trial judge advocate read to the court paragraph 7 of 
Section 3 of AAF Regulation 85-2, 13 June 1945 which declared as unau
thorized the "use by Army aircraft of private airports which have not 
been leased, purchased, or otherwise acquired by the Federal Govern
ment" except under certain circumstances not here material. (On 1 June 
1946, the effective regulation was AAF Reg. 85-2a, 12 December 1945, 
which amended 85-2 of 13 June 1945, but the amendment only added ano
ther exception to the above prohibition which is not here pertinent). 

Arrrry Air Forces Regulation 15-23, 11 .May 1945 (introduced in evi
dence by the defense in support of its motion to strike Specification 6 
of Charge II (R. 16; Def. Ex. 3))provides a fo:nn of aircraft cleai-
ance (Form 23) to be used to clear pilots on all flights except in 
certain instances of which the only one applicable here is flights 
within local flying areas (see par. 3 of AAF Reg. No. 60-22, 12 ~ 1945 
referred to in AAF Reg. 15-23, 11 May 1945). 

4. After defense counsel's motion for findings of not guilty as 
to all Charges and specifications was denied, the defense introduced 
evidence pertaining _to a specification of which the court found the ac
cused not guilty (Chg. II, Spec. 3). The accused, upon being advised 
of his rights as a witness elected to testify concerning Specification 
2 of Charge I and Specification 2 of Charge Ir, of which offenses the 
court also acquitted him. 

5. !.• Charge I, Specification l; Charge II, Specification 1. 

The accused was convicted under identical specifications of the 
unlawful and dishonorable cohabitation with "a certain woman not his 
wife" in violation or Articles of War 95 and 96. Defense counsel moved 
to strike both specifications on the ground that the name of the woman 
with whom it was alleged accused illegally cohabited was not stated 
therein and that such omission was prejudicial to accused in the defense 
of this case. The law member denied both motions subject to objection 
by arr:, member of the court. 

The Board of Review is of the op:lnion that the accused was as 
a matter of right entitled to have the information he requested set 
forth in the specifications. The prosecution es -well as the defense 
knew the name of the woman involved because she had been intervi8'W8d 
during ·too investigation and accused himself had stated her name to 
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the investigating officer. It is true, therefore, that notwithstanding 
the failure to allege her name, the accused was fair~ apprised ot 
the offense intended to be charged by these specifications. Neverthe
less, it cannot be denied that the omissions rendered the epecifica
tions detective. The general rule is that the name of one whose identity 
is essential to a proper description of the offense should be stated in 
an i.ndiciment if it is known; otherwise there should be an averment 
that the name is unknown, to enable the defendant to prepare his defense 
and to plead either a f9rmer acquittal or conviction (People "'• Jtobertson 
(Ill.), 120 N.E. 539). And again, ,men the names of third partiH 
enter into an offense, and are necessary tor a description of the crime 
charged and for its identification, they 111USt be set forth (10 Enc. Pl. 
and Pr., PP• 506, 507). Under our military system of jurisprudence a 
specification 11hich is too uncertain and indefinite to acquaint the ao
cused with the specific offense asto,Jlhich he must de.tend and which JB:ight 
deprive him of the opportwlity- to offer a plea of tomer jeopardy- ill a 
subsequent trial for the same offense is fatally defective G:,1g. Ops. 
JMl 1912-40, sec. 428 (10); Cll l25539J Cll 128775; Cll 2574'9, l(ackaz, 37 
Bl't 129). 

Paragraph 7J of the Manual tor Court.9-iilartial requires the com-t to 
take any one of the following actions when a defective specification 
is brought to its attentionz 

(1) Direct the specification to be stricken out and dia
regarded. 

(2) Continue the casa to allow the trial judge advocate to 
app~ to the convening authority for directions as to 
further proceedings in the case. 

(3) Perm.it the 1pecification to be so amended as to cure 
such defect, and continue the case tar such ti.ma u may
be warranted. in view of the amendment. 

It is to be noted that such action is required with respect to a defective 
specification even though it aufficient]J' apprises the accu.sed of the 
offense intended to be charged. In our opinion the .failure o:f the court to 
take ons of the two remaining actions after the motion to strike was 
denied injuriouszy affected the substantial right., of accused, because as 
a result thereof the accused was required to defend against an offense de
scri•ed in such a manner that he might thereafter be deprived of the 
opportunity- to offer a plea of former jeo~ in a subsequent trial for 
the same offense. The view we have taken is not inconsistent with the 
provisions of paragraph 87b of the Manual for Courts-llartial lrhich au
thorizes the re-dewing authority" to diaregard c.rtain en-ore occurring 
during a trial as a basis for disapproving a finding. The pertinent part 
of that paragraph reads as followa: 
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"No finding or sentence need be disapproved solely be
cause a specification is defective if the facts alleged therein 
and reasonably implied therefrom constitute an offense, tmless 
it appears from the record that the accused was in fact misled 
bJ 1uch defect, or that his substantial rights were in .fact 
otherwise injuriously a!fected theret>Y.~~nphasis supplied). 

Concluding, as we do., that the accused's substantial rights were injur
iously a.f!'ected, the reviewing authority could not under the discretion 
vested in him by !rticle of War 37 disregard this eITor. The action or 
the· court constituting fatal error., it is umiecessary to consider the 
evidence in support or these offenses. For the reasons stated, the 
Board of Review is of the opinion that the record of trial is legal.:cy' 
insufticient to support the findings of guilty of Charge I and Specifi
cation 1 thereof and Specitication l of Charge II. 

12,. Charge II, Specifications 41 _L....7. 

The prosecution•s evidence., unrefuted by the defense., clearly 
shon that the accused on about 1 June 1946 flaw an AT-6 type aircraft, 
number 44-8li32., frcm his Operating Location., Tulsa, Oklahoma., to El 
Reno., Oklahoma and returned the same day in the s&ne plane, bringing 
'Id.th lrllll. his !our year old daughter. In connection with that ilight 
he filed only a "local clearance"., which under applicable regulations 
limit.ad the flight to a daaignated local ~g area that did not in
clude El Reno. As a result of the circumstances attending this !light, 
accused violated Army Regulations 95-90 and Aney Air Forces Regula-
tions 15-23. The c&rl7ing or hil daughter in an Anrq plane ns maw.
festly in violation of paragraph l!,(2) (a) of A:rrrrt Regulations 95-90, 
24 July 1942, 11hich provides that children of authorized millta17 
personne1 riding as passengers in Army aircraft must be 10 years of 
age or over, and aa such constituted a disorder to the prejudice ot 
good order and military discipline. Accused in his voluntary- statement 
contended he did not know the regulations prohibited transportation or 
minors under 10 yeara of age. His ignorance or the regulations, assuming 
that to be the .tact, constitutes no defense to the of.tense charged. The 
J.rar¥' Regulatims are public military- regulations am all militar,- person
nel are presumed to have knowledge thereo.t., jut as is the case with 
public civil law (ex 2,7639, Tressler, 44 mt 32). · 

In fl;ring to El Reno., Oklahoma, accused went b17ond the limit.a of 
the 1ocal .t''.cying area authorized by the local clearance which he filed. 
Army Air Forces Regulations No. l5-23t 11 May 1945 (Det. Ex. 3) provides 
a form of aircraft clearance (Form 23 J to be used to clear pilot.a on 
all flights except 1n certain instances, oi' 'Which the on~ one applicable 
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here is that of flights within local training areas. Accused's 
explanation for not accomplishing Fonn 2.3 was that there was no "clear
~ agency" at the El Reno ki.rport 'When he landed. In our opinion the 
contention of defensa counsel that the SJ)ecification pertaining to 
this offense 1ras fatally defecti'ff beca111e the regulations in question 
merely set forth instnictions for the accomplishment of Fonn 2.3, 18 un
tenable. From this regulation, it should have been clear to accused that 
he was required to file such a form in connection 'With the fllght he . 
made. As officer in charge of that installation he knew or should have 
kn<iffll that he was flying outside of the local area and that such a 
flight was unauthorized without accomplishment of the prescribed form. 
The Board of Review has heretofore held that fzying aircraft bey-ond a 
local fzying area on a "local clearance" is a violation of Army Air 
Forces Regulations 15-23 (CM 2.5451?, Br:rant, 35 BR 271). :Moreover, aside 
.from the language of the specification declaring accu.sed 1s act to be 1n 
violation of this regulation, it also pleads the facta involving the 
offense with great particularity. It cannot with an:, show of reason be 
contended that accused was not fully apprised of the offense charged 
or that his substantial riihts were injuriouazy affected and the evidence 
amply supports the court's finding ot guilty ot Specification 6 ot 
Charge II. 

With respect to Specification 7 of Charge II it is to be noted that. 
the evidenca showing accused landed the Army aircraft at sane ll lteno · 
airport on about 1 June 1946 was, aside .trom accused's own admisaion, 
entirely circumstantial. The prosecution sought to establish that ac
cused violated Army Air Forces Regulations 85-2, dated l3 Jm:ie 1945 u 
amended by paragraph 71 Army Air Forces Regulations 85-2A, dated 12 
December 1945, which prohibited the use by Arrq aircrai"t of printe a~ 
ports not leased, purchased or otherwise acquired by the Federal Gov
ernment but adduced no direct evidence to sh01r that e:ny airport 1n 
El Reno, Oklahoma was unauthorized for landing Arrq aircraft. It did, 
however., request the court to take judicial notice of the Airman's 
Guide "llhich was in effect about the firet of June 194,• and which ac
cording to the trial judge advocate contained a list of authorized &ll'
ports. He added that the Aiman•s Guide referTed to sho1111d no autho~ 
ized airport. at El Reno. 

To prove this violation, it was necessary for the proaetution to 
establish that the accw,ed landed at an airport in El Reno, Oklahoma 
which had not been leased, pnrchased, or otherwise acquired b;r the 
Federal Government. In the opinion ot the Board of ftniew thia proot 1a 
not aupplied by reference ·to the Airman I e Ouide, which though an offi
cial publication of an 0.rfice of the Cirll. Aeronautics Administration, 
is at most an informational pamph1et publiahed tor the benefit of air
men. While it is true that a court-martial may- take judicial notice ot 
th• general lae ot th• United States (Mell 1928, par. 125) and or the 
r1J.les and regulations of the principal depart.mats of the Government 
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prescribed pursuant to express, authority of Congressional enactment 
(CM 2592861 Calvert, 38 BR 321), this publication, :in our opinion, could 
not be judicially noticed to establish that an airport at which accused 
l.Bnded an Army aircraf't at El Reno, Ok1ahoma had not been leased, pur-. 
chased, or otherwise acquired by the Federal Government. Accordingly, 
the evidence is legally insufficient to 811pport the finding of guilty o:t 
Specification 7 of Charge II. It should be noted that although the speci
fication also alleges a violation of the mentioned Air Forces Regulation 
dated 30 August 1946 :in which referenC(t is there made to the Airman'• 
Guide for a list of airports authorized for wse, this regulatica was not 
:in effect on the date of the offense here alleged, and therefore could 
not be considered by the court. 

?. The Board of Review desires to ccmnent conceming defense 
counsel's plea to the jurisdiction of the court on the ground that there 
was inauff'iciant compliance nth Article or War 70. It was contended 
that thl!I investigating officer to whom the charges nre referred on 
20 November 1946, at Memphis., Tennessee., the place at which accused's 
organization was then stationed, :in f'al.!t made no investigation at all 
but :in the preparation of' his report relied upon information theretofore 
obtained by an investigating officer at the sam& station. This, the 
defense co1msel contended, wu not a llllbstantial compliance with Ar
ticle or War 70. The allied papers attached to the record of trial 
ehow that charges were originally preferred againat the accused at 
Headquarters, Southern Sector., Atlantic Division, ATC cm 9 ,October 
1946 after preliminary" investigation and forn.rded to the Comnandi.n& 
Gena-al, Atlantic Divi.aion., ATC., Fort Totten., New York. On 22 October 
1946 the latter headquarters forwarded the charges to the Com.anding 
Officer, 554th AJ.:F Baee Unit (4th Ferrying Group), accuseci'e organiza
tion at that time, then located at Yem.phis, Tennessee, and directed 
that an investigation be made. This 1188 accomplished, including inter
viewa with accused and witnesses residing in Tulsa., Oklahoma. On the 
baaia of' this supplemental investigation the charges were redra:tted and 
swom to on 19 No"t'elllber 1946 and re.te?Ted to an· investigating officer 
on 20 No~mber 194,. The report or this im'estigating or.ticer also · 
dated 20 November 1946 shows that he reinterviewad accused in connection 
with the redrafted charges, but did not talk to the other 1d.tnesses., 
whose statements previously obtained in the o~inal investigatioo were 
attached to the report and made a part thereo:t. Cm the basil! o.t this 
information he reconmended trial b7' general court.-martial. and the ap
pointing authority thereafter reten-ed the case for trial. The deter
mination or whether there has been a thorough and impartial invest~a
tion is a question of fact priJaarily' f'or the decuion of the appeint
ing autboritcr and in the absence of an abuH of discretion his deter
mination is conclusive (CM 182225, Keller; CM 183183, Clay:baugh1 
CM: 204275., Lichten!'el1, 7 BR 402). Ass~ there is no "1i,dence o.t 
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an abua• ot di•cretion by' the appointing authority' in thia case. 
Neither do we see how the procedure f'ollond was in &rJ7 wq prejudicial 
to accused's substantial rights. The investigating officer lVho reo
Cllllllended trial bad before hill the signed statement. of ntnueeli llho 
had discusaed tba alleged offenses with the prior ~veetigator. Fur
thermore, the former also diacuased the case with accused. Interview
ing these witnesses again could have serYed. no 1111etul purpose in ao
cused1s interest.. The proviaiana of Article of War ?O being proced
ural, 8lld there being nothing to indicate that accused's rights 119N 
prejmiced by' the manner in which the i'onnal investigation waa con
ducted, the plea to the jurisdiction of the court was properl.1' oftr-
rulAd ~Cll :307ll9, (1946); 5 Bulle JAG 3351 33,). .. · 

s. War Departaent records show the aocused to be 29 7ean of age 
and married. He graduated from high school and attended UJUTerdV 
for thrH and cme-hal..t yaara, thereafter enlisting in the J.rtny- as an 
aviation cadet about. 22 lebru.&17 1940. Upon graduation .fraa the Ad
vanced 1'lliDg School he was appointed a Second J.ieutenant 1n the Air 
Corps, J.rrq- ot the United Sta.tea ca lS November 1940. On 8 qril 19'2 
he wu pl'OJloted to First Lieutenant and cm 19 December l~ to captain. 
He eubaequentl1' sened in the India Bu.ma Theatre and waa awarded the 
air medal and oak leat clu.atel" tor meritorious achievement in tq-
1.ng. On 23 September 1944 he received. the Di1tinguiahed l'JT·.ng Cross 
tor continuoua operational 1"lighte 1n transport aircr&tt over danger
oue air routes, and cm 10 llovember 1944 the oak lea! clnater wu 
added to the Diatinguished ~ Cross. He returned to the _United 
States cm 30 October 1944. Me efficiency reports show adj ectiyal rat,. 
inga of excellent and veey satiatactoey and numerical rating• of s.,, 
5.2, and 5.3. Conaideratic:m. has been given to a letter tran the Hon
orable El.mer Thomas, Senator !ran the State of Oklahoma requesting 
clemeney on behal.t 0£ accuaed. and to a brief submitted by' the ciTillan 
defense counsel to the reviewing author:lt;r. 

9. The court was legally constituted and had jurildict.ion over 
the accused and the oi'!'enses. No errors injuriou.aq affecting the 

· 1ubatant.1al rights of accused, other than thoH '11119ntioned abon wra 
comitted durinc the trial. In the opinion ot the Board of 1teTi.n the 
record of tr.l.&l 1a lega~ :lnallf.fioiant to 1upport th, finding• ot 
guilt,. ot Charge I·and SpeidN«:*ti.on l thereof and Specifications l 
and 7 of Charge II, but legally suf'!'icient to support the f1ru:Ung"' of 
guilv of Charge II and Specitioations 4 and , thereof and the sentence 
and to warrant conf'irniaticn or the sentence. Dismissal 1s authorised 
upon conTiotion or a Tio Ucn f cle War 9,. 

--...AIL.:t::::;Era::y;::.,_"311:::~..fie::~--_,Judge Advocate 

_--1,.:;...;:;......:...-,--------'------8J~e A.dToeate 
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JAGQ - CM 322052 1st Ind 

ViD, JAGO, Washington 25, D.C. 

TO: The Under Secretary of War 

1. Pursuant to Executive Order No. 9556, dated May 26, ·1945, 
there are transmitted herewith for your action the record of trial and 
the opinion of the Board of Review in the case of Captain Johns. 
Shamel, Jr. (0-399566), Air Corps. 

2. Upon trial by general couri;,-ma.rtial this officer was found 
guilty of cohabiting with a woman not his wife in violation of Articles 
of War 95 and 96 (Charge I, Spec. l; Charge II, Spec. 1) and of four 
offenses involving violations of Army Air Forces Regulations, in 
violation of Article of War 96 (Charge II, Specs. 4, 5, 6, 7). No evi
dence of previous convictions was introduced. He was sentenced to be 
dismissed the service and to forfeit all pay and allowances due or to 
become due. The reviewing authority disapproved the finding of guilty 
of Specification 5 of Charge II, involving the carrying of an miauthor
ized woman passenger in an Army aircraft, approved the sentence and for
warded the record of trial for action under Article of War 48. 

3. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally insufficient to support the findings of guilty 
of Charge I and Specification 1 thereof and Specifications 1 and 7 of 
Charge II, but· legally sufficient to support the findings of guilty of 
Charge II and Specifications 4 and 6 thereunder and the sentence and to 
warrant confirmation of the sentence. I concur in that opinion, except 
that it is uw view that the record is legally sufficient to support the 
findings of guilty of Charge I and its Specification and Specification l, 
Charge II. 

4. From about l March 1946 to about 27 September 1946 accused con
sorted with a woman .named June Trees who stayed with him overnight at 
his quarters at the Tulsa Municipal Airport on the average of three to 
five nights a week. Accused admitted that on a few occasions she cooked 
for him and cleaned up his qll3l"ters. One of the witnesses who was em
ployed at the airport testified that he brought morning newspapers to her 
in accused's quarters. Accused was married at the time and Miss Trees 
was generally known around the airport as his "girl friend." The Speci
fications which allege ·:;he offenses of illegal cohabitation were the 
subject of motions to str.1.ke, made by the defense counsel, because they 
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failed to allege the name of the woman involved. The motions were 
denied by the court. The Board of Review is of the opinion that this 
prejudiced the substantial rights of accused. The record of trial 
however shows that the name of the woman concerned was known to ac
cused and the issues raised by this Specification ware tried upon 
proof of cohabitation with ihis one woman•. Although the name should 
have been alleged, it is clear that accused was not misled and that 
the error was harmless. The record is ample to support any possible 
plea of former jeopardy in the event of another trial for the offenses• 

. On about l June 1946 accused made a £light from his station at 
Tulsa, to an airport at El Reno, Oklahoma,. where his wife and their 
four year old daughter lived. In making this flight, which was out
side the local flying area, he failed to accomplish a Form 23 for clear
ance, thus violating Army Air Forces Regulations 15-2,'.3. On the return 
trip he had as a passenger his daughter, thereby violating Army Regu
lations 95-90 which prohibit the transportation in Army aircraft of' 
minors under the ·age of lO years. There is no competent proof in the 
record of trial that the airfield at which he landed in El Reno, 
Oklahoma was one unauthorized for use by Army aircraft (Charge II, Spec. 
7).• 

5. War Department records show that the accused is 29 years of 
age and married. He graduated from high school and attended the Uni
versity of Oklahoma for three and one-half' years. He enlisted in the 
J..r-tq· as an aviation cadet about 22 February 1940. Upon graduation from 
the Advanced Flying School he was appointed a Second Lieutenant, Air 
Corps, A:rmy- of the United States on 15 November 1940. Ori 8 April 1942 
he was oromoted to first Lieutenant and on 19 December 1942 to Captain. 
He subs;quently served in the India Burma Theatre and was awarded the 
air medal and oak leaf cluster for meritorious achievement in flying. 
On 23 September 1944 he received the Distinguished Flying Cross for con
tinuous operational flights in transport aircraft over dangerous air: 
routes, and on 10 November 1944 the oak leaf' cluster was added .to the 
Distinguished Flying Cross. Ha returned to the United States on .'.30 
October 1944. His efficiency reports show adjectival ratings of excel
.lent and very satisfactory and numerical ratings of 5~5, 5.2, and 5.3. 

Attached to the record of trial is a merr.orandum from the Com
manding General, 11:rrrry Air Forces which states that in his opinion the 
offenses arising from the violation of the Air Forces regulations are 
not sufficiently aggravated to require the elimination of this officer 
from the service. I recommend that the finding of guilty of Specifi
cation 7, Charge II, be disapproved, that the sentence be confirmed but 
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in view of the minor nature of the offenses of which accused was le
gally found guilty and in view of his creditable combat record, rec
ommen~ that the sentence be commuted to a reprimand and forfeiture of 
$100 pay per month for three months and that the sentence as thus com
muted be carried :into execution. 

6. Inclosed are two forms of action, Form Ais designed to carry 
out rey recommendation as stated above. Form B is designed to carry out 
the opinion of the Board of Review. · 

~ 
THOMAS H. GREEN . 
lJajor General 
The Judge .Advocate General 

3 Incls 
l. Record of '!rial 
2. Form of Action - A 
3. Form of Action - B 

( GCMO 282, 22 Aug 19L7). · 
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Y1AR DEPA.."qT!JFJNT 
(33)In the Office of The Judge Advocate General 

Washington 25, D. C. 

J.;.GK - C!,! 322054 

·30JUN1947 
U N I T E D S T A T E S ) TECHNICAL DIVISION, AIR TRArnING COMMAND 

) 
v. ) Trial by G.c.ir;., convened at Keesler 

) Field, Mississippi, 23 April 1947. 
First Lieutenant ALOHZO C. ) Dismissal. 
DeCOS'rA (0•1104119 ), Corps ) 
or Engineers ) 

OPD!ION or the BO.ARD OF REVIEW 
SILVEP.S, ?!.cAFEE and ACKROYD, Juc!ge Advocates 

1. The Board of Re,riew has exa.:dned the record of trial in the oase 
of the officer ne..med above and submits this, its opinion, to The Judge· 
Advooate General. 

2. The aocused was tri~d upon the following oharge and specifications 

CHARGEa Violation of the 61st Article of War. 

Speoirioationa In that First Lieutenant Alonzo c. Decosta, 
Squadron C, 3704th ArTri'J Air Forces Base Unit, did, without 
proper leave, absent himself from his station at r:eesler 
Field, .Mississippi from about 30 October 1946 to about 
13 J\:aroh 1947. 

He pleaded guilty to and was found guilty of the charge and specification. 
No evidence of previous oonvictions was i:-itroduc~d. He was sentenced to 
be dismissed the servioe, _to forfeit all pay and allow~oes due or to be
come due, and to be confined at hard labor at such place as the revier.ing 
authority might direct for four months. The rsviewing; ·authority approved 
onJ.y so m,.'ch of the sentence as provided for disrr.issal from the service 
and forwarded the record of trial for action under ..u-ticle of 1'."ar 48 • 

. 3. The Bo.a.rd of Review adopts the statement of evidence a.nd law con
tained in the Staff Judge Advocate's review. 

4. War Depe.rt:-:.ent records show that the accused is 34-9/12 years 
of a.be. He is married and has one child. His wife filed a suit for divorce 
in 1946. The reoords do not. disclose any final judgment based on this sult. 
He· graduated from high sohool ~nd attended business oollcge for one ¥ear. 
He was inducted into the J.ruy 11 April 1942. He completed Officers Can
didate School at Fort Belvoir, Virginia. 6 and on 29 September 1942 he was 

.discharged in order to be cornI:tlssioned a second lieutenc....~t in the Corps of 
Engineers. On 14 1:ovember 1943 he was promoted to first lieutenant. During 
the war he served in ~orth Africa and ~taly a.r.d is authorized to wear five 



.....~·· (.34)' <:,_ 
,... • J_ 

'. .aervi:~e \a.rs !'o~ :il~ift ;.months overseaa service. 011 6 June 1944 he re-
·: oeived a reprimand from his. oomm.a.nding offioer as punishmeht under Artiole 

:of •r 104·ror~sending through the mails letters. ·containing disparaging 
, , remarks oonoerning the to roes of the United States. · 
:.f} ._ ..~ :; .~, .. '-: •' < : ..a:::-.:~: ~ ~. :_ ., . ·_ ·... ; .. : : . . ~ . 

. :· .'.··5._,,'·The,ooitrt.was .legally oonstituted and had jurfsdiotion over the 
. ·. aoouaed and .ot t~. offense. No errors injuriously a:f':t'eoting the substsn
. t1.:1. rights o:fthe''.a.ooue-ed were oommitted during, the tri&l. The Board of 
· Review., is of the opini()n that the reoord of trial is legally sufficient to 
: suppQrt the findings ot guilty alld the sentence as approved ·by the review-

·:1.ng, authorit:, a.nd to. nrra.nt oon!'irmation thereof.· Disndsnl is authorized 
upon oonv:lotion of a ,violation or Artiole of War 61.: 

, · Judge A.dvooa.te: '. 

2 
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JAGX C.M 322054 1st Ind 

WD, JAGO, Washington 25., !>. c. .JUL 

TO: The Under Seoreta.ey of War 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945., there 
are transmitted herewith the reoord ot trial a.Dd ·the opinion of the Boa.rd 
of Review in the oa1e of First Lieutenant Alonzo c. Decosta. {0-1104119), 
Corps of Engineer,. · 

2. Upon trial by general court-::nartial the aooueed pleaded guilty to 
and was found guilty of absence without leave trom 30 October 1946 to 15 
Karch 1947 in violation of Article of war 61. He was sentenced to be dis
missed the service., to forfeit all pay a.nd allowances due or to become due 
and to be confined at hard labor at suoh plaoe a.a the reviewing authority 
might direct for four months. The reil"iewing authority approved only ao 
muoh of the aentenoe as provided for diamiasal tram the servioe and for
warded the record of trial under Article of Wa.r 48. 

3. A summary of the evidence may be found in the review ot the Sta.ff' 
Judge Advocate., which was adopted by the Boa.rd ot Review•. I conour in the 
opinion of the Board of Review that the record ot trial is legally sut.t'icient 
to support the finding of' guilty and the sentenoe and to warrant confirmation 
thereof. 

The &ocu,edwas abs(mt without leave from hie station at Keesler Field, 
Hisshsipp1, tor tour months and 13 da.ya. He aooounts tor his action by · 
describing m.arita.l difficulties and his desire to establish a residenoe in 
Florida in order to secure a. divorce from his llite. 

4. This otticer is 34-9/l.2 year• ot age and married. He ia a high 
school graduate and &ttended business college for one year. Hens inducted 
11 April 1942. Upon completion of oftioar candidate aohool he waa oom:nissioned 
& temporary second lieutena.nt., Corps of Engineers. On 14 November 1943 he 
was promoted to .first lieutenant. He aernd in North Africa and Italy tor 
31-l/2 months. On 6 June 1944 he was reprimanded by his commanding officer, 

· under the provilions ot Article of War 104, for sending lettera thm ugh the 
mails which contained disparaging rf'mark• oonceruing the forces ot the United 
States. · 

6. I reoomm.end that the sentence aa apprond by the reviewing authority 
be confirmed and carried into execution. 

6. Inclosed is a tor.m. ot action deai&ned to carry into e.t'.t'eot the fore
going recommendation should it ~eet with your approval, 

. . '---~~~~-j 
2 Inola THOMAS H. GREEtl ( r'FVQ 260 24 July 1947) • 

l - Record ot trial Major General · -'·· , 
'2 • Form ot &.l)tion The Judge Advocate Gene.ral 

• 
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WAR IEPARTMENr. 

In the Office of The Judge Advocate General 
Washington, D. c. 

1347JAGH - CM 322067 

UNITED STATES ) AUSKAN DEPARTMENr 
) . 

v. ) Trial by G.C.:M., convened at 
) Iadd Field, Alaska, 10-12 

First Lieutenant JCSEPH c. ) April 1947. Dismissal, Total 
FEARS (0-1547932), ~dieal ) Forfeitures, and Confinement 
Administrative Corps ) for two (2) years 

OPINION of the BOA.RD OF REVIEW' 
HOI"I'ENSTEIN, GRAY, and SOLF., Judge .ldvocates 

l. The record ot trial in the case of the officer named above has 
been examined by the BC8rd of Review and the Board submits this., its opin
ion., to The Judge Advocate General. 

2. T:t:e accused was tried upon the following .Charges and· Specifica
tions a 

CHARGE Ia Violation of the 95th Article of War. 

Specification la In that First Lieutenant Joseph C Fears, 
Headquarters, Fourth Arrey-, Fort Sam Houston, Texas 
(.Attached to li3dical Detachioont, Task Force Frigid), 
did, at l'.e.dd Field, Alaska, on ar about 31 Deceuber 
1946, with intent to defraud, wrongfully and unlaw
fully make and utter to the Officers M::lss Fund, Task 
Force Frigid., a certain check, in lfOl'ds and figures 
as follows to rlta n31 December 1946. Bank ot 
America West Portal Branch. Pay to Cash or order 
$180.00/100 One Hundred and Eighty Dollars and 
00/100 Dollars. Joseph C Fears 1st Lt Task Force 
:Frigid." ·and by means thereof did fraudulently 
obtain from the Officers lless Fund, Task Farce 
:Frigid, <Ale Hundred and Eighty Dollars (f,180.00), 
he the said Lieutenant Fears, then well knowing that 
he did not have and not intending that he should have 
1ufficient .f'unds on deposit With the Bank of America, 
West Portal Branch, tor payll'Snt o.f' said check. 

http:f,180.00


(3g) 

Specification 2: In that First Lieutenant Joseph C Fears, 
Headquarters Fourth Army, Fort Sam Houston, Texas 
(Attached to Medical Detachrent, Task Force Frigid), 
did, at I.add Field, Alaska, on or about 14 February 
1947, with intent to defraud, wrongfully and unlaw
fully make and utter to the Officers :Mess Fund, Task 
Fcrce Frigid, a certain check, in words and figures 
as follows to wit: "14 February 1947. First National 
Bank, North Avenue Branch, Baltimore, Uaryland. Pay 
to Cash or order i.389.50/100 Three Hundred Dollars and 
05/100 Dollars. Joseph C Fears 1st !,t MAC Task Force 
Frigid." and by iooans thereof did fraudulently obtain 
from the officers ~ss Fund, Task Force Frigid, Three 
Hundred and Eighty lline Dollars and Fifty Cents 
($389.50), he the said Lieutenant Fears, then nll 
knowing that he did not have and not intending that 
he should have any account with the First Naticnal 
Bank, North Avenue Branch, Baltimore, Maryland, for 
payment of said check. 

Specificaticn '.31 Same as Specification 2, except the check was 
dated 15 February 1947 and was in the amount of $210.00. 

Specification 4: In that First Lieutenant Joseph C Fears, 
Headquarters Fourth Army, Fort Sam Houston, Texas 
(Attached to Medical Detac}mgnt, Task Force Frigid), 
did, at Iadd Field, A.la.ska, on ar about 4 March 1947, 
with intent to de.fraud, wrongfully and unlawfully 
ma1<e and utter to Captain James R Green, Service Bat
tery 9th Field Artillery ,Battalion, a certain check, 
in wards and figures as follows to wit, "4 Feb 1947. 
First National Bank, Westard Ave Branch. Baltimore 
Maryland. Pay to Cash or order $379.00/100 Three 
Hundred Seventy Nine Dollars and no/100 Dollars. 
Joseph C Fears 1st Lt" and by means thereof did 
fraudulently obtain from Captain Janes R Green, Three 
Hundred and Seventy Nine Dollars ($379.00), he the 
said Lieutenant Fears, then 11811 knowing that he did 
not have and not intending that he should h.ave any 
acc01.lllt rlth the First National Bank, Westard Avenue. 
Branch, far payment of said check. 

Spacifications 5, 6, 7, 8, and 9, same as Specification 4, 
except as fol1011S a 
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~. !moun:t ~ Payee 

5 $ 100.00 4 Yar 47 Cash (Capt, Wyliti Cooper) 
6 100.00 4 Mar 47 Cash ( Capt, Wylie Cooper) 
7 50.00 4 Mar 47 Cash (Capt Wm. R. Bullard, Jr.) 
8 120.00 4141.r 47 Cash (Capt Wm. R. Bullard) Jr.) 
9 150.00 14 Feb 47 Cash (1st Lt. John Rosene 

Specifications 10 and ll., sam!! as Specitication 4, except 
•North Avenue Ilranch., 11 ot First National Bank., Balt:1Jllore., 
Maryland., instead of "Westard .A.venus Branch" of the saire 
bank., and except as follows a 

~ Amount Date fm.!. 

10 425.00 20 Feb 47 Cash (Of.ticers r li:lss Ftmd, 
Task Force Frigid) 

ll 375.00 20 Feb 47 Cash (Officers' li3s:i Fund~ 
Task Fcrce Frigid 

Spcitication 12a In that· First Lieutenant Joseph C Fears, 
Headquarters Fourth Army_., Fort Sam Houston, Texas (.A.ttached 
to ledical Detacbnent., '!'ask Force Frigid), having en or 
about 28 October 1946., become indebted to the Bank of 
Fairbanks., Fairbanks., 11.aska., in tie sum ot Two Himdred 
Dollars ($200.00) for a personal loan., and having failed 
without due cause to liquidate said indebtedness and having 
an or about 28 October 1946., promised in_ writing to said 
Bank o.t Fairbanks., Fairbanks, Alaska, that he would on or 
about 28 Novelli:>er 1946, 28 Decelli:>er 1946, 28 January 1947 
and 28 February 1947, pay on such indebtedness the SWD of 
'l'h::l.rty Fbe Dollars ($.35.00) di.d., without due cause at 
Fa:irbank:s., Alaska., an or about 28 November 1946, 28 Decenber 
1946, 28 January 194? and 28 February 1947., fail to keep 
said prOlli.se. 

Specification 131 In tbl.t First Lieuteoa.nt Joseph C Fears, 
Headquarters Fourth U"tey1 Fort Sam Houston., '!'ens (Attached 
to Medical D'JtachllEilt Task Force Frigid), did, at I.add 
Field., .uaska, on_ er about 4 February 1947., with intent to 
deceive Colonel Paul V Kane., '!'ask Force Frigid, officially 
state to the said Colonel Paul V Kane., that the loan made 
him by the Bank o.t Fairbanks, Fairbanks., Alaska, had been 
i:aid, which statemnt was known by the said Lieutenant Fears 
to be 'lmtrue. 
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CHARGE II: Violation of the 96th Article or War. 

Specification l: In that First Lieutenant Joseph C Fears., 
Headquarters Fourth Army, Fort Sam Houston., Texas 
(Attached to Medical Detachment., Task Fores Frigid), 
having been restricted to the limits of the 300 area 
of Ladd Field, Alaska, did, at Ladd Field, Alaska, on 
or about l March 1947, break said restriction by going 
to Fairbanks, Alaska. 

Specification 2: In that First Lieutenant Joseph C Fears, 
Raad.quarters Fourth Army, Fort Sam Houston., Texas 
(Attached to Medical Detachment, Task Force Frigid), 
did., at Ladd Field., Alaska, on or about 17 November 
1946, borrow Eighty Dollars ($80.00) from Start Sergeant 
Floyd E Ripper, Modical Detacbmant, Task Force Frigid, ._ 
this to the prejudice of good order and militar7 discipline. 

Specification 3a Same as Specification 2 except that date of 
the loan wu 4 December 1946, and ths amount waa $150.00. 

SpecUication 4t (Find.in, of not guilty on aotion by' de.teme). 

CHARGE IIIa (Finding of not guilty on motion b3' dsfense). 

SpecUicationa (Finding o.t not gu1lt7 on motion by' defense). 

He pleaded not guilty to all Charges and Specifications and was found 
guilty of Speeifieations l, 2, 4, 5, 6,. 7, 8, 9, 10, ll and l3 o.t 
Charge I and Charge I; guilty of Specification 3 of Charge I, with the 
following exceptions and substitutional "Did fraudulently obtain frOlll. 
the Officers Yess Fund, Task Force FL-igid., Two Hmldred and Ten Dollars 
($210.oo)n and substituting respectively the words •Did Fraudulently 
obtain .trom the otficers Liess Fund, Task Force Frigid., Thirty Dollars 
($30.oo)•; guilty of Specification 12 of Charge I, except the words 
"28 February 1947"; guilty of Charge II and Specifications 1, 2 and 3 
thereunder. No eTidenoe of previous convictions was introduced. He 
waa sentenced to be dismissed the service, to forfeit all pay and 
allowances due or to become due, and to be confined at hard labor for 
two ;years. The reviewing authority approved the sentence and forwarded 
the record of trial tor action under Article of war 48. 

3. Eyidence for the Prosacutiona 

On 31 December 1946, accused presented to the Mess otfioer,. 
Task Force Frigid, Ladd Field, Alaska, his personally signed chflck: in 
the amount ot $180.00, drawn on the Bank of Aaerica, West Portal Branch. 
The Kesa otficer, having first indorsed this check, had it presented to 
the Bank of Fairbanks wh~re it was cashed, aDd ths proceeds tur.aed onr 
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to Accused (R. 14, 15, 16, Pros. Ex. 2). On or about 5 February.1947 
this check waa returned, marked •Refer to !laker" (R. -16, 30, 3~40, 
Pros. Ex. 7, 9, l.2). The accused did not haTe suf'ficient tunds with the 
Bank of .America for payment of this check (R. 44, '.Pros. Ex. 12). The 
accused, having been notified that this check had been returned, promised 
to aake it up and on 15 Februaey 1947 presented his personall;r aigned 
check in the amount of $210.00, drawn on the First National Bank, North 
Annue Branch, Baltilllore, Karyl.and, in payment therefor (R. 17, 18, 19, 
Pros. Ex. 3), and received the difference ot $30 in cash (R. 19, 33, 
Pros. Ex.?). · 

On or about l4 February- 1947, the accuaed presented to the 
Kesa ·ott1cer, Task Force Frigid, for purpose of cashing same., his 
persona.Uy signed check (the figures ot which carry the amount •3s9.50•, 
whereas the words on the face of the cheek reflect •'lbree lhmdred 
Dollars•), drawn on the.First National Bank, :North .lnnue &-anch, 
Baltillore, llaryland. Atter endorsing same, cheek iras cashed and the 
proceeds, $389.50, were turned onr to Captain Renegar, to whoa accuaed. 
owed that amount aa a result ot a gambling debt (a. 21, 22, 33, 34, l.39, 
P.ros. Ex. 4) • 

On or about 3 llareh 1947, the two checka ot $:no.co and 
$389.50 were returned, unpaid, 11arksd "No Account", and the lle11 Fund, 
Task Force Frigid, was charged $599.,50. (R. 23, 40, 41, Pro1. Ex. 8, . 
10). Although accused waa apprised of these tacts, and prolllised to 
llake good these checks, he tailed to do so (R. 24). 

On 4 March.1947 the accused, together with other otficers, 
among whom were Captains Green, Cooper, and Bullard, participated in 
·a poker game in the rooa of the accused. The accused acted as 11b&nker11 

during the game, and sold chips to the participating players (R. 49, . 
50), who paid :tor same by check, cash, or a combination of the two 
(R. 50,·54, 58, 61). At the conclusion ot the game, Captain Green 
cashed in his chips, and accused gave him his personal check in the 
amount or $379.00, dre:«n on the First National Bank, Westard. Annue Branch, 
Baltimore, lla.ryland, as pa;yment therefor (B. 50, 51, :rros. Ex. 14). 
Captain Cooper cashed in his chips and as partial payment received .from 
accused two personal checks, each in the &um of $1.oo.oo, and each dron 
on the aboTe named bank (R. 55, Pros. Ex. 15, 16). Captain Bullard.in 
a dmilar manner, received two checks personally signed b,y accused and 
drawn on the saae bank, in amounts ot $50 and $l.20 respectiTely (R. 
61., 62, Pros. Ex. 181 19). At the time all ot these checks were made 
and uttered, accused had ri.o account with the First National .Bank, 
Baltimore, Maryland, or any of its branches and tha checks were re-
turned unpaid (R. 68, Pros. Ex. 23). 

On or, about 14 February 1947, during a poker game, accused 
paid to First Lieutenant Rosene $1.50.00, by means ot a check peraonally" 
signed by accused in like amount, drawn on the First National. Bank,\ 

· North .benue Branch, Baltimore, .Maryland (R. ·66, Pros. Ex. 20). · 
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The Accused had no account at such bank and the check was returned 
unpaid (R. 66., Pros. E.x. 23). 

On or about 20 February 1947., accused presented two personally 
signed checks to the Kesa Otf'icer., Task Force Frigid., in amounts of 
$425.00 and $375.00 respectively., both dra'Wil on the First National 
Bank of Baltimore, North Avenue Branch, for the purpose of cashing same 
{R. 26, pros. Ex. 5., 6). The Mes• Officer endorsed the checks, had 
them cashed., and the accused received the money therefor {R. 26., 34)•
The checks were returned by drawee bank marked "No Account•, and the 
accollllt of the 0.f'ficers I lieu., Task Force Frigid, waa charged $800 by 
its bank {R. 27., 42, Pros. Ex. 5., 6., 11). 

On 28 October 1946 accused effected a personal loan in the 
amount of $200.00 frOll the Bank of Fairbanks., and executed an agreement 
pursuant to the ter-u of which he promised to ·make monthly payments of 
approximately' $35.00 until the loan was liquidated (R. 130). ?Jo payment 
..-as ma.de in NOTelllber or December. Ji}:)out 4 February 1947., accused ..-as 
called before the Commanding Officer of Task Force Frigid, and in reply 
to a direct question, stated that this loan had been paid (R. 119)., 
whereas the loan was not paid until 18 February (R. 111). By- 1st 
Indorsement, 12 February l947, accused had promised to pay the loan in 
~ during that, :month (Pros. EX. 32). · 

• 
Accused was adm1n1strative]J" restricted to the •300 area" 

effective 17 February 1947 (R. 69., Pros. Ex. 24). Subsequent thereto., 
on or about 1 or 8 llarch 1947, and betore the restriction had been 
lifted., accused visited two eating placH, both outside the "300 araa11 

as well as of':t the lillits of Ladd Field (R~. 59, 74). _ . 

On or about 15 Nonmber 1946 the accused borrowed $80.00 
from Technical Sergeant Ripper, an enlisted man., subordinate to the 
authority of the accused (R. 75). The accused thereafter borrowed ari 
additional $150.00 from this soldier on or about 1 December 1946 . 
(R. 76). On neither occasion was there any discussion as to when the 
loan would be repaid. The loans nre completely repaid b7 the ac
cused during the latter par~ of February 1947 (R. 76., 77). 

4. Eyidence tor the Dsfensez 

.After being apprised o:r his rights by his counsel, aoouaed 
elected to be norn as a rltneas in his o,m behalr. In his testimony
he admitted making and uttering the checks set f'orth in Specifications 
11 21 31 10 and 11 of Charge I {R. 123., 125., 126, 127., 129, Pros. Ex. 
2, 31 4, 51 6). Ha admitted that he waa Wormed that these checks were 
returned unpaid (R. 123, 129). He admitted that he had received the 
proceeds from the $180.00 check set forth in Specification 1 of Charge I 
{Pros. Ex. 2)., from the $425.00 and $375.00 checks set forth in Specifi
cations 10 and 11 of Charge I (pros. Ex. 5, 6)., and $30.00 from the 

6 



$21.0.00 check set forth in Specification 3, Charge I (fros. Ex. 3). He 
fur1mer admitted that he had directed that the proceeds o.f the $389.00 
check set forth in Specif'ication 2, Charge I (Pros. Ex • 4), be turned 
over to Captain Renegar in payment of his gambling debt to that o.fficer 
(R. 135, 136, 139). · 

The accused admitted .f'uz-ther that he effected a loan .from 
the Bank o.f Fairbanks on 28 October 1946 (R. 125), and executed an 
agreement pursuant to the terms of which he promised ,to make monthly 
payments of approximately $35.CO, effective on or about 23 November 
1946 (R. 130). He testified that he failed to make any payments on 
this loan until 17 February 1947, on "ffhich date the said loan was paid 
by check in the amount of $205.50, drawn on the First National. Bank o:t 

· Baltimore, North ATenue Branch (R. 131, 132, 136) • 

The accused denied that he told Colonel Kane on 4 February 
1947 that the loan which he had. obtained .from Bank of Fairbanks had 
been paid (R. · 132). 

The accused further testitied that he and his wi!e had a 
joint account at the Bank of .hlerica, and that at the time he 'Wrote the 
check tor $180.00 (Pros. Ex. 2) there ahould have been enough money in 
that bank to cover the check (.R. 123, 128). He had. made no deposits 
in the account since AUgust 1946 (R. 135, 13?) and did not know what 

· hia bank balance na 'When he le.ft home (R. 137) • 

1be accused stated .further that before he wrote the other 
checks herein charged, he tried to clear up .the difficulties relevant 
to the $180.00 check (Pros. h. 2). He made a telephone cal.l to hia 
uncle and understood him to say he would open an account for him 1n 
the amount ot.$1500 with the First National.Bank, North Avenue Branch, 
Baltimore, llaryland (.R. 123, 134). Further, that after this conversation, 
he waited •a maximtllll time to be sure the money was there" (R. 138). .de 
testitied that when he discovered that the checks 'Which he had drawn on 
the First National Bank had. been returned, he again called his uncle, 
who told hill. that he had. deposited the mone;r, and instructed hi.a to 
put his initial.a, "R.K.F:, on the bottom of the next check to show the 
bank he had opened.an account in accused's name. Pursuant to these 
instructions, the accused placed the initials "R.K.F. 11 on checks there
a.f'ter dram (R. 124, pros • .Ex. 3, 4). ffllen these latter checks were 
returned unpaid, he dispa~ched a radio to his uncle requesting him to 
send money by telegraph but receiTed no reply (R. 124, 125). He admitted 
further that he had never receiTed a statement from the Baltimore Bank 
showing that the money he had requested of his uncle had. been deposited, 
nor did he 0al.l the bank itsel.f about the money (R. 133). 

. . 
s. At the conclusion o.f the prosecution's case, the defense moTed 

·for a finding or n<?t guilty ot the Specification of Charge llI and Charge 
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III,' and Specifications 2, 3 and 4 ot Charge n, on the grounds that the 
prosecution tailed to present sutt~cient evidence for a finding ot 
guilty on those Specifications and Charge. The motion was granted as 
to the Specification ot Charge Ill and Charge m (larceny) and Speci
!1.cation 4 ot Charge II (non-support). 

The motion was denied as to Specifications 2 and 3 ot Charie 
II. The prosecution proved that on two occasions the accused, an 
o!fioer, borrowed money from an enlisted man (R. 75, 76) •· The testimony 
ot the accused under oath readily admitted that he had conswmated the 
loans as alleged (R. 126). The defense contended that·since the loan 
made by Sergeant Ripper was in good faith, that he had no .tear of getting 
the money back, and was in fact paid in full, the transaction was not 
proTen to be •to the prejudice of good order and milltary discipline." 
It is considered that the evidence of the offense as charged under 
Article of War 96 ns sufficient to establish the guilt of the accused~ 
In the language or the Board of Review in CK 2755351 WilsQD. (48 BR 711 
75)1 

•There are nwaerous precedents tor the proposition that 
it is prejudicial to good order and military discipline 
for an officer to borrow money from an enlisted man in 
the same organization. The obligation that non .trOlll 
indebtedness to a subordinate tends to weaken authority. 
It can become the cause of i.l!.proper favor. It iapairs 
the integrity- of required relationships (CM: 230736, 
pelbrook (1943) 1 18 BR 29; 2 Bull. JAO (Apr. 1943) 1 
P• 144) •" 

Specifications 2 and 3 of Charge II were proTed beyond any- reasonable 
. doubt, and the motion was properly overruled. 

6. .!• Specitication 11 Charge I, alleges that the accused, Tith 
intent to defraud, wrongfully and lllllawtully made and uttered to the 
ot.f'icers I Mess Fund, Task Force Frigid, a check for· $180.00, well 
knowing that he did not have and not in tending that he should have 
su!f'icient funds in the bank on llhich it was drawn to cover it, therebJr 
fraudulently obtaining !rom the otticers• lless Fund, $180.00. Tho 
\UlContradicted evidence shows that he and his wife had a joint account 
at drawee banlcJ that deposits were frequently m.ade from August 1946 
(the date he last personall.y- made a deposit) to X>ecember 1946 (Pros. 
Ex. 12). He testified that there should hsn been enough money in 
the bank to take care of the check (R. 123, 128). ·Upon being advised 
that the check had been returned he said he would "make it up" (R. 17). 
and ~thin a day or two, did give another check, on a different bank 
for it. It is true that this second check was returned. unpaid; that' 
his atated efforts to.open an account at the Baltimore Bank were un
successful; and that he did not follow sound businesa practice in 
writing checks on such an account without further Teritication. 
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ilthouch the wrongful making and negotiation of the Jl.S0.00 
check by thf:I accused, without .first veri.f"'Jing the condition of the 
joint account, was an act which must ~ deemed to have discredited hill 
in the eyes of his fellow officers, and was conduct discreditable to 
the military service within the meaning of Article of War 96 (Chl 202027, 
UcBJ.roz, 5 BR 347), tho transaction did not plainly involve any such 
degree of fraud as to demonstrate moral unfitness of accused to continua 
as an officer, or to constitute a tiolation of Article of war 95 (CY 
220160., ~Jene~, 12 BR 335). Tne giving of tho check, however., und;3r 
these circWLStances, cons~itutes the lessar included offense of wrongfully 
failing to maintain a su!ficiant ba...k balance to rueet issued checks., 
in violation of article of war 96. 

Q.• Specifications 2, 3, 10 and 11 of Charge I concern checks 
written by the accused on the First National Bank, ~ ATenue Branch, 
Baltillore, Maryland., with intent to defraud, ,n-ongfully and unlaw.fully 
made and uttered to the Officers' :Mess Fund, Task Force Frigid. 1ho 
evidence clearly eatablishes the guilt of the accused. He admitted 
that he made and uttered the check1, and received the money therefor., 
except as to the $389.00 check., the proceeds ot which were paid accord"'." 
ing to hia instructions., and the $210.00 check for which he -received 
only $30 in cash and hia $180.00 check which had been returned unpaid. 
T'ne finding of the court in the lat·~er instance was in accord with this 
ertdence. The accused attempted to show that by long distance telephone 
ha had asked hil uncle to open an account in the !forth Avenue Branch ot 
this bank for hirl, but admitted that the bank had never confirmed the 
acco\lllt (R. 133., 138) • .An officer of the Bank testified that there is 
no North Avenue Branch of said bank. It ii our opinion that the findings 
ot guilty are supported by clear and compellini evidence • 

.!=.• Specifications 4, 5, 6, ?, 8 and 9 involved checks written 
on the First National. Bank, We3targ Avenue Branch, Balt:!.?lore., Maryland, 
and made pay~ble to various otticers in payment of debts incur1•ed in 
gambling. '.I.he evidence is uncontradicted that he never had an account 
in !nZ branch of the First National Bank, Baltimore, Maryland. There is 
no mdence that he had ever attempted to set up an account in the 
Wasta.rd Avenue Branch of that Bank. Indeed., the evidence sholfS that the 
Bank had no such branch. It is our opinion that the offenses charged in 
these specifications were proTed beyond any reasonable doubt. 

s!,. With reference to Specification 12 ot Charge I, it was 
clearly shown by the prosecution and admitted by the accused that he 
borr01Jed ~200.00 from the Bank of Fairbanks on 28 October 1946, that 
the loan was to be repaid by monthly pa;yments of approximately $J5.00. 
He made no pa~ants in November or December, and the first payment 
he made was in February 1947 when he paid the note in full. The speci
fication does not charge that he "dishonorablY'' failed to keep his 
promise to pay. There was no evidence presented as to any dishonorable 
conduct by- accused relative to the loan in question. 
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The mere .failure of an officer to keep his promise to pay a 
debt is not a dishonorable act in violation of Article of War 95 unless 
the promise to pay is made 'With a false or deceitful purpose, or unless 
the failure to pay is characterized by a fraudulent design to evade 
payment (C.M 22<:J760, · Fap.njpg. 13 BR 61). The circumstances in evidence 
do not prove beyond a reasonable doubt that accused made these promises 
with false or deceitful purposes,·or that his failure to keep the promises 
on the data alleged was fioaudulent or dishonorable. Indeed, his failure 
to pay ie not charged as dishonorable. It follows that the. proof is not 
legally sufficient to support the findings of gu1lt7 of this Specification 
as amended. · 

!.• The issue surrounding Specification 1.3, Charge I (false 
official statement) is purely a question of fact. ETary element or the 
offense Tas testified to by Colonel Kane, and the court eTidentl;r be
liend his testiaocy rather than the denial· by the accused that he had. . 
made .the statqent. The finding of guilty is amply sustained by- the 
e"rl.denee. 

- t.• Specification l or Charge II (breach of ad:tl1n1sf.ratin 
restriction) was a proper charge under Article of War 96 (2 Bull. JAG 
,426). Eve17 element or the charge Tas prOTed by clear and conrtncing 
testilaocy. 

&.• Srcifioations 2 and-3 o:t Charga II (borrowing money .troll 
an enlisted man were proved. beyond aoy reasonable doubt by- clear and 
convincing testimony. It was tha contention of the.defense that since 
aocuaed testified that he at all times expected, damanded, and. receind , 
proper .military discipline and courtesy ,t'rom the enliated man (R. 126) 
and that the enlisted man was not worried about the loan and was fully 
repaid (R. 76), the alleied o.tfense was not proven to be nto tb.e prejudice 
o.r good order and military discipline.• This contention is not soup.cl, 
for the reasons set forth in paragraph 5, ~. Numerous other de
cisions ot the Board ot Review are to the same et.feet (CM 275535, Wilson. 
48 BR 75; Cll 272588., 1tcGovern, 46 BR 311). · 

7. The record. contains several exhibits which were improperly 
admitted in evidence without objection by the defense (Pros. Ex. 9

1 
10, 

ll,·171 21). The facts contained therein are clearly hearsay arid in
admissible. Similarly, oral eTidence, hearsay in nature., was 1:mproperly 
admitted (R. 117, for instance). The admission o:t these exhibits and 
oral hearsay, however, are not believed to have prejudicially- affected 
the substantial rights of the accused. There is contained in the record 
sufficient coapelling adnrl.asible evidence to support the findings ot 
guilty, e.xoept as noted above. · 

8. The accused is 29 years o:t age, and a high school graduate. 
Re attend.ad collega one year, lea'rlng to become a railroad fireman. 
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Folloring his separation from the service in 1945, he operated a service 
station in San Francisco, California, until he was recalled to active 
duty in August 1946. He was mBl"ried in March 1944, and resided with 
his wife (an Army nurse, retired for physical. disability) during 1945-46. 
There are no children. There j,.s no record of criminal offenses during 
bis ciTilian status. 

Accused enlisted in the Maryland National Guard in J'uly-19.37, 
and wu inducted in tlie grade of sergeant when that unit was federalized 
in September 1941. He served in the European Theatre ot Operations as 
a noncommissioned officer from .May 1942 until·AprU 1943• He attended 
Medical Administration O!ficer Candidate School in April 1943 and was 
graduated therefrom as a Second Lieutenant on 3 July 1943. He serTed 
in a cOiUissioned status in Edmonton, Canada,; Camp Barkeley, Texas; and 
the San Francisco Medical Supply Depot, San Francisco, Cali.:f'ornia. He 
was discharged on points from the last mentioned station on 20 September 
1945. On 27 August 1946 he was recalled to active duty lfith assigcment 
to Headquartera, Fourth Army, Fort sam Houston, Texas, and attached tor 
duty to Task Force Frigid. Fie arriTed at Ladd Field, Alaska, on l2 
September 1946 and is pr~sently stationed.thereat. m.s efficiency ratinga 

. during the period of his assigDllent With Taslc Force Frigid were 4~7 and -4 
reapectinly. He made application :for the .Regular A:rmy, but failed to 
receive a pasaing grade on the eeneral surV9y examination. He has had no 
preTious conviction.a by court-martial. He is authorized to wear the 
European Theatre Ribbon With one Bronze Star for the Tunisian campaign, 
the .Allerican Theatre Ribbon, the Asiatic-Pacific Theatre Ribbon, American 
Defense Ribbon, World War II Victory Medal, and the Good Conduct Ribbon. 
The psychiatric axam1nation discloses,tha.t accused suffers frOill no phyaic&l. 

~ or mental disorder~ and is responsible for his .actions. 

9. The court was legally constituted arid had jurisdiction 0£ the 
person and the offense. No errors injuriously attecting the substantial 
rights of the accused were committed. In the opini.on of the Board ot 
Review the record of trial is legally sufficient to support only so 
much of the findings of guilty of Specification l of Charge I as involves 
a finding that the accused did, at the time and place alleged, wrongfully 
and unladully make and utter to the payee alleged the check described 
in the Sl>$Cification and obtain by means thereof the amount alleged, 
and that he 'Wrongfully £oiled to maintain sufficient funds in the alleged 
drawee bank !or payment of said check when presented for payment in due . 
course, in Tiolation of Article of War 96,; legally insufficient to 
support the findings of guilty of Specification 12 of Charge I; legally 
sutficient to support the findings of guilty of Specifications 2, 31 4, 
51 6, 7, 8, 9, 10, ll and Jj of Charge I and Charge I, Specifications 1, 
2 and .3 of Charge II and Charge IIJ legally sufficient to support the 
sentence and to warrant confirmation ot the sentence. Dismissal is . 
mandatory upon conviction of a violation of Article o! war 95 and dis
lliiasaJ., total forfeitures. and confinement at bard labor for two years 
are authcrized upon a conviction of a violation of Article of Wa.r·96. 

Judge Advocate 

Judge Advocate 

Judge Advocate 
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JAGH - CM 322067 lat Ind 

SEP l ":' i_ot .. 

TOt The Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, ther• 
are transmitted herewith for your action the record of trial e.nd the 
opinion of the Board of Review in the oaaa of First Lieutenant Joseph c. 
Fears (0-1547932), Medical Administrative Corps. 

2. Upon trial by gene;al court-martial this officer waa found guilty 
of fraudulently making and uttering one check on a bank in 'l'ihich he had 
insufficient funds to meet the check, of fraudulently malcing and uttering 
ten checks drawn on a be.:nk in 'Which he had no account, of failing to keep 
his promise to pay a debt, and of :mald.ng a false official statement concern
ing that debt, in violation of Article of War 95J and of brea.ldng restriction 
and borrowing money on two occasions from. an enlisted man in violation of 
Article of War 96. No evidence of previous convictions was introduced. 
He was sentenced to dismissal,total forfeitures, and confinement at hard 
labor for two years. The reviewing authority approved the sentence, and 
forwarded the record of trial for action under .Artic_le of War 48. 

3. A summary of the evidence may be found in the accompacying opinion 
of the Board of Review. In the opinion of the Board of Review the record 
of trial is legaliy sufficient to support only so much of the findings of 
guilty of Specification l of Charge I as involves a finding that the accused, 
did, at the time and place alleged, wrongfully and unlawfully make and utte~ 
to the payee alleged the check described in the specification, and did 
obtain by means thereof the amount alleged, and that he wrongfully failed 
to maintain sufficient funds in the alleged drawee bank for payment of 
said check when presented for payment in due course, in violation of Article 
of 7il.r 96J legally insufficient to support the findings of guilty of Specification 
12 of Charge lJ legally sufficient to support the findings of guilty of all 
other Charges and Specifications; and legally sufficient to support the 
sentence and to viarra.nt confirmation of the sentence. I concur in that 
opinion. 

On 31 December 1946 the accused ca.shed a. check for $180.00, drawn on 
the BllDk of America. in which he had a. joint accollllt with his wife. This 
check was returned, marked "Refer to Maker". other evidence showed that 
he had an insufficient account to pay the check, that he personally had 
not deposited- money in the account since the preceding August, and that his 
wife had frequently checked on the a coount. From 14 February 1947 to and 
including 4 March 1947, he issued ten checks, totaling $2,298.60, on the 
North Avenue Branch and the Westard Avenue Branch of the First Natiolla.l Bank, 
Baltimore, Maryland. By ~epos:it.u:n ano.fficer of the First ~ational Bank, 

12 
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Baltimore, Maryland, testified that that bank: had no branch by either 
name, and that accused had never had an account in any branch of that 
bank. Accused testified that he had twice called his uncle in Baltimore, 
from Ladd Field, Alaska, and that his uncle had promised to put $1500.00' 
in the North Avenue Branch. He testified that during the second telephone 
call, the uncle told him that he had placed $1500.00 to accused's account. 
Accused never received word from the bank that the money had been deposited. 
The $180.00 check first referred to was redeemed by accused with a check 
on the North Avenue Branch, First National Bank, Baltimore, Maryland, 
in the amount of $210.00, and he received the $30.00 difference in cash. 
For four of the checks, in the total sum of $1300.50, he received cash 
or its equivalent from the Officers' Mess Fund. Six of the checks, in 
the total sum of $899.00 were issued inpi.yment of gambling debts. 

On or about l V..a.rch 1947, accused broke restriction by leaving the 
con.fines of Ladd.Field after being restricted to an area within that field. 

On or about 4 February 1947, accused, with intent to deceive, 
officially stated to his commanding officer that an outstanding bank loan 

· had been paid, whereas in fact it had not been paid. · 

On or about 17 November 1946 and again on 4 December 1946, accused 
borrowed money, in a total a.mount of $230.00, from an enlisted man who was 
serving under him. These loans were repaid in February 1947. · 

4. Accused is 29 ·years old and completed 22 1nonths' enlisted service 
prior to his appointment as a second lieutenant on 3 July 1943, including 
one year in the European Theater of Operations for which he is authorized 
.to wear the ETO ribbon with one bronze star for participation in the 
Tunisian campaign. He was awarded t.½.e Good Conduct Ribbon. He was 
promoted to first lieutenant on 5 March 1945, and was relieved from 
active duty on points on 20 September 1945, recalled to active duty 27 
August 1946, and arrived at La.dd Field, Alaska, on 12 September 1946. 

5. With the exception of five offenses of which accused was found 
guilty, all offenses .a.re in violation of Article of ;ia,r 95. Dismissal is 
the maximum punishment authorized £or offenses charged under that Article 
ot War. The five remaining offenses of which the accused has been found 
guilty are minor in nature and evidence little or no moral turpitude or 
great degree of criminality. · Infonnation in the review of the Staff Judge 
Advocate indicates, however, that the a ccused wrote at least one other 
check ~or $25) on a bank in which he had no account. 

I recommend,. that only so much of the findings of guilty of Speoifice.tion 
l of Charge I be approved as involves a finding that the accused, did, at 
the time and place alleged, wrongfull~ and unlawfully make and utter to 
the payee alleged, the check described in the specification, and obtain 
by means thereof the amount alleged, and that he Vlrongfully failed to 
maintain sufficient funds in the.alleged drawee bank for payment of said 
check when presented for payment in due course in violation of Article of 
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War 96, that the findings of guilty of Specification 12 ot Char6e II be 
disapproved, that the sentence be confirmed but that the confinement 
and forfeitures be remitted, end that the sentence EI.S thus.modified be 
carried into execution. 

'6. 'Inclosed herewith is a form of action designed to carry the 
foregoing recommendation into effect, should such recommendation 
meet ,nth your approval. 

2 Incls THOI/.AS H. GREEN 
Record of trial Major General' 
Form of action The Judge ~dvooa.te General 

( GCMO J28~ 17 Sept 19h7) • -----

14 
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WAR DEPARTMENT (51) 
In the Office of The Jt:.dge .AdTocate General 

- Washington 25, D. c. 

JUN 6 1947 
JAOQ - cu 322068 

UNITED STATES ) ALASKAN DEPARTMENT 

To Trial by o.c.M., coIIY"ened atl 
Ladd Field, Alaska, 21 April · 

Second Lieutenant RICH.ARD .) 1947. Dismissal and total 
N. BAYNES (o-2082786), ) forfeitures. 
46th Reconnaissance ) 
Squadron, Ladd Field, ) 
Alaska. • ) 

OPINION of the BOARD OF .REVIEW 
JOHNSON, STERN and SCHE:NKEN, Judge AdTooate1 

1. '1'hs re cord o.f trial in the case o.f the officer named above has 
been examined b7 the Board of ReTieir and the Board subnits this, its . 
opinion, to The Jlldge AdTOcate General. 

2. The accused was tried upon. thE;t f'ollOW'ini Charge and Specifica-
tion& · 

CHARGE t Violation o:t the. 93rd Article of War. 

Specification: In that Second Lieutenant Richard N. Baynes, 
46th Reconnaissance Suqadron (VLR) Ladd Field, Alaska, 

· did, at Ladd Field, Alaska on or about 7 March 1947, 
feloniously' take, steal and carrr away about $48.oo / 

_lawful money of.the United States, the property' o:t Mr. 
Raymond L. Newton. 

Accused pleaded not ¢lty- to and was .found i1,lilty of the Charge and 
Specification. No evidonat of preTioua convictions was introda.ced. He 
was sentenced to be dismissed the sernce and to forfeit all pay and . 
allowances due or to become due. 'lhe reviewing authorf.t.r approved the 
sentence and forwarded the record of trial for action ,mder Article ot 
War 48. 

3. ETidence for the P,;:os§cution. 

On the evening of 7 ?rlarch 1947, Raymond L. Newton, Assistant Field 
Director, Jtmeric.an Red Cross, LE¥;id Field, Alaska, entered the field 
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gymnasium, remOTed his clothes, proceeded to take a shower, and 11as 
sitting under an ultra-violet lamp with his clothes "hanging" in an 
adjoining roan when accused walked through the gymnasium and spoke to 
him (R. 6, 9, 10). Thereafter he dressed and retired to his room 
for the night. The following morning as he started to pay for his 
breakfast he discovered 'that $48.00 in thited States c11rrenc7 'Via& 

missing .from his ,rallet and he reported the loss to accused who was 
in charge of the bachelor officer qurters that day (R. 7). A.ccued 
stated that he was sorr,- "it happened", he would report the fact and 
do "1rhat he could about it" (R. 9). Witness heard nothing further 
concerning the matter until JJ March, fin days later, when accused 
came to him, stated that he had taken the money-.and would return it 
the next day; which he did (R. 10) • . 

Mr. Newton .further testified that he was positiTe that there was 
$48.oo in cll.I'rency in his wallet when ha entered the gymnaaiwn and that 
was the exact amount returned to him b;r accused (R. 6, 9). He had neTer 
given accused permission to remove money from his bill.told (R. 6) •. 

The rights of accused as a witness were explained to him b;r the 
Law Member and he elected to remain silent (R. 11). 

4. The offense alleged is that of larceey- which is defined as 
follon: 

"Laree~ is the·tald.ng and carr;ying away by trespass, of 
personal proper-cy 'Which the trespasser knows to belong either 
genera~ or special~ to another, ll'ith intent to deprive 
such 019Il.er pennanent~ of his property thel'flin. (Clark). 

"Once a larceny is conmitted, a return of the properv 
or p~ent for it is no defense to a charge of larceny-. ff-ltlf 
(M.c.u., 1928, par. 152&). · 

The evidence conclusive)¥ establishes that accused did, at the time 
and place alleged deliberatelJ' steal the sum of $48.00 in currency from 
Mr. Newton, assistant field director oi' the American Red Cross 1tationed 
at Ladd Field, Alaska. He secreted the stolen money and inferrential~ 
uaed it for hi1 o,m, purposes as when he admitted the thett fiTe days 
later he did not possess su.t'ficient funds at that time to make resti
tution. Fran these acts his intention to permanent)¥ deprin the owner 
of bis property- ia inescapab)¥ impelled. 'Whether his return of the 
stolen money was motiTated b;r qualms of conscience or !ear of apprehen
sion is immaterial because in neither event is the offense .obliterated. 
As it was currency of the United State, that was stolen it was not 
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necessary to prove its value, CM 258108, Perlman, 37 BR 313; CM 268894, 
Reiland, 44 BR 365 (370). The etldence establishes beyond any reason
able doubt the guilt of accused and ~ supports the court's find
ings of guilty of the Charge and its specification. 

There is attached to the record of trial a request :tor clemency 
executed b;rtb.e de.tense counsel and three members o.t the court citing 
accused's excellent mill tar,- recoro and his youth, and expressing 
the opinion that the circumstances of this particular case should not 
warrant dismissal. Th.ere is also attached to the recoro a supple
mentary- statement of .Mr. Raymond L. Newton., the victim of the larceey-, 
executed after the sentence was announced, requesting clemency on 
behalf of accused. He states that accused has shol'IIl great mental 
concern over his actions; has learned a "seyere lesson" and does not 
merit thE:t seTere punishment lrhich would result from the taint of dis
honor of a dismissal from the service. 

5. · War Depar'bnent records show the accused to be 24 years o:t age 
and single. He graduated from high school in Houston, Texas., and 
immediately thereafter enlisted in the Arrrry on 10 Februar;r 1941. He 
receiTed basic training at Kelly Field., Texas; attended specialists 
school for aircraft mechanics and rose to the grade of staff sergeant. 
He was commissioned a Second Lieutenant, Air Corps on l Februar,r 1945. 
He entered on dut.r in the Alaskan Department in August 1946 where his 
military assignments are aerial photography" and pby-sical education · 
instructor. There is no record of preTious convictions by court-ma~ 
tial or other discipllnar.r action and his efficiency- ratings are excel
lent. 

A psychiatric e:T..amination of accused at the 206th Station Hos
pital., 7 April 1947 resulted in the conclusion that he was sane and re-_ 
aponsible for his acts. 

6. The court was legallJ" constituted and had jurisdiction of the 
person and offense. No errors injuriously affecting thtt substantial 
rights o:t the accused were comnitted during the trial. The Board of Re
view is of the opinion that the record of trial is legallJ" sufficient 
to support the findings of guilty and the sentence., and to warrant con
firmation of the sentence. Dismissal is authorized upon conviction 
of a violation of Article at War 93. /) 

rU 'fl/_ fJ 
~----+-~-----,.-------Jud.gs Advocate 
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WD, J.t..GO, Washington 25, D. C. 

TO: The Under Secretary of War 

1. Pursuant to Executive Order No. 9556, dated Uay 26,. 1945, there 
are transmitted l:erewith fer your action the record of trial and the 
opinion of the Board of Review in the case of Second Lieutenant Richard 
N. Baynes (0--2082726), 46th Reconnaissance Squadron, Ladd Field, Alaska. 

2. Upon trial by geI'Y=ral court-martial in Alaska this officer was 
found guilty of the larceny of United States currency in the amount of 
$48, in violation of Article of War 93. He was sentenced to be dismis
sed the service and to forfeit all pay and allowances due or to become 
due. The reviewing authority approved the sentence,and forwarded the 
record of trial for action under Article of War 48. 

3. A summary of the evidence may be found in the accompanying 
opinion of the Boa.rd of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence, and to warrant confirmation thereof. I concur in 
that opinion. 

4. The evidence shows that on th3 evening of ? }.;arch 1947, Raymond 
L. Newton, Assistant Field Director, American Red Cross, hung his clothes 
in the gymnasium at Ladd Field, Alaska, while he took a shower. His wal
let containing ~8 in United States currency was in his trousers pocket. 
The following morning he discovered that t·he ~8 was missing from his 
wallet and reported the loss. Thereafter on 13 March, five days later, 
accused came to him, admitted taking the money and said he would make 
restitution the next day which he did. 

There :iB attached to the record of trial a request for c_lemency on 
behalf of accused signed by the defense counsel and three me!l'.bers of the' 
court, and a supplementary statement by 1ll". Newt.on, the victim of the 
larceny, to the effect that he believes accused's actions were the result 
ot :imnature judgment rather than criminal intentions. · 

5. War Department records show that accused is 24 years of age and 
single. He graduated from high school in Houston, Texas and iJrJnediately 
trereafter enlisted in the A:rwJ on 10 February 1941. He received basic 

· training at Kelly Field, Texas; attended specialists school for aircraft 
mechanics and rose to the grade of start sergeant. He was commissioned 
a Second Lieutenant, Ail' Corps, on l February 1945. He entered on duty 
in the Alaskan Department in August 1946 where his military assignments 
were aerial photography and physical education instructor. There is no 
record of previous convictions by court-martial or other disciplinary 
action and his efficiency ratings are excellent. 
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A psychiatric examination of accused at the 206th Station Hospital, 
7 April 1947 resulted in the conclusion that he was sane and responsible · 
for his acts. . ___ ·.1 J: A ,--;--

~ <hli.,u .~ ~""4 ,<,,-..,_ /tf6• 
~--6• ___I recommend the sentence be confirmed v ___ ....... 

• .I..,_ ..,.. ,c,. 

--- ------- -------·--
7. Inclosed is a form of action designed to carry this recommendation 

into effect., should it meet with your approval. 

2 Incle THOMAS H. GREEN 
1. Rec of Trial :Major General 
2. Form of Action The Judge Advocate General 

·-------------------------·---- .-----
(GCMO 233, 26 June 1947) • 
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WAR DEPARTMENT (57)
In the Office of The J,;_dge .Advocate General 

Washington 25, D. C. 

JUN 1 2 194-l 
J A.GQ - CM 322138 

UN IT ED ST A'f ES ) 
) 

TECHNICAL DIVISION, AIR TRAINING COMU.•'ID 

Te 

Captain WILLI.AME. LAI.IC.KER 
(0-1003567), Squadron K., 

) 
) 
) 
) 

Trial by G.C.M•., convened 
at Keesler Field, 
Mississippi, 22 April 1947. 
Dismissal and confinement 

3704th Army Air Forces Basa 
Unit. 

) 
) 

for two 
years. 

and one-half (2½) 

OPlNION of the BOARD OF REVIEW 
JOHNSON, STERN and SCHENKEN, Judge Advocates 

l. The record of trial in the case of the o.f.f'icer named above has 
been examined by the Board ot Review and the Board submite this, its ~ 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE: Violation of the 96th Article ot War. 

Specification la In that Captain William E. Lalicker, Squadron 
K., 3704th A:rmy Air Forces Base Unit, did, at Biloxi, 
Mississippi, on or about 8 February 1947, make and utter 
to thew. v. Joyce Company, a certain check in words·and 
figures as .follows, to wit: 

BILOXI, MISSISSIPPI 8 Feb 1947 $75.00 
Pay to the order of 

w. V, Joyce Co, 

Seventy- five & no/100 Dollars 
To Central Nat•l Bank 

- Junction City. Kansas /s/ WE Lalicker, Capt, NJ 
· 01003567, 403 Barthas 

and did-wrong.fully fail to maintain a sufficient balance with 
the Central National Bank of Junction City, Kansas to meet 
payment of said check • 

• 
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Specifications 21 31 4 and 5: Same as Specification l with 
pertinent details as follows: 

S~c. No 1 .Amount Payee~ 

2· $20.00 lO Feb 47 Krysti•s Military Store 
.3 20.00 lO Feb 47 Louis E. Wentzell 
4 20.00 13 Feb 47 " II" s 10.00 20 Feb 47 " " n 

Specification 6: In that Captain William E. Lalicker, Squadron 
K, 3704th Army Air Forces Base Unit, did, at Biloxi, 
Mississippi, on or about 18 February 1947, with intent to de
fraud, wrongfully and unlawfully make and utter to Broad
water Beach Hotel a certain check in words and figures as fol
lows, to wit:· 

Biloxi, Miss., 18 Feb 1947 
nm PEOPLES BANK 

of Biloxi, Miss. 

Pay to the 
order o:r, Cash $100/00 

One Hmldred & no/100 Dollars 

/s/ W E Lalicker, Capt, AfJ 
0100.3567 

and a certain cheak· in words and figures, as follows, to wit: 

Biloxi, Miss., 18 Feb 1947 
THE PEOPLES BANK 

of Biloxi, Jass. 

Pay to the 
order ot Cash $10/00 

_Te.....n_&_n__o..,../.....1....0.....o______________~Dollars 

/s/ VIE Lalicker, Capt, AfJ 
01003567 

and by means thereof did fraudulently obtain from said Broadwater -
Beach Hotel, the total sum of $110.00 in United States currency, he, 

• 
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the said Captain 'Nilliam E. Lalicker, then well knowing 
that he did rot have, and not intending that he should 
have any account with the said Peoples Bank of Biloxi, 
Mississippi, for the payment of said checks. 

Specifications 7, 8, 9 and lo_. same as Specification 6, except 
only one check is involved with pertinent details as fol
lows: 

Spec, No. Amount Date ~ 

7 $20.00 20 Feb 47 John H. Martin 
8 15.00 21 Feb 47 Roy Houk 
9 25.00 22 Feb 47 Handelmants Store 

10 20..00 24 Feb 47 Ruby Picard 

.ADDITIONAL CHARGE: Violation of the 96th Article of War. 
. ' . 

Specification 1: In that Captain William E. Lalicker, Squadron K, 
3704th Army Air Forces Base Unit, did, at Grottoes, Virginia, 
on or a.bout 14 November 1946, make and utter to John T. 
O'Donnell, a certain check in words and figures as follows, to 
wit: 

Pay to the oroer of Junction City. Ks.· 14 Nov 1946 

Cash . $100.00 

One hundred & no/100 Dollars 
· To the Central 

5-39 National Bank /s/ W E Lalicker, Capt. AC 
Junction City, Y..s 01003567 

and did wrongi'ully fail to maintain a sufficient balance with the 
Central National Bank of Junction City, Kansas to meet payment of 
said check. 

Specifications 51 6 and 7, sa~e as Specification 1 with perti
nent details as follows: 

Spec. No, Amount Date Placp Pay:ee 

5 
6 
7 

$25.00 
25.00 
25.00 

15 Feb 47 
21 Feb 47 
22 Feb 47 

11 

11 

Biloxi, Miss. 
11 

11 

Biloxi H
ff 

II 

ardware Co. 
II 

II 

II 

II 
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Specification 2: In that Captain William E. Lalicker, Squadron 
. K, 3704th A:rrrr:r Air Forces Base Unit, did, at Gulfport, 

Mississippi, on or about 3 Harch 1947, with intent to de
fraud., wrongf'ully and unlawfully make and utter to the 
Jones Brothers Drug Compaey Incorporated, a certain check 
in words and figures as follomi, to wit: 

Gul.!'por!, Miss., 3 1'.,arch 1947 

Pay to the order or ____ ____________ ______c-=a.s_h f$_2...,5.._,oo 

Twenty-five & no/100 Dollars 

The Peoples Bank 
Biloxi, Miss. /s/ WE Lalicker, Capt, AC 

01003567, Sqdn "K", 3704th BU.Keesler Fld. 

and by means thereof did fraudulently obtain from said Jones 
Brothers Drug Company Incorporated, the sum of $25.00 in United 
States CU1Tency, he, the said Captain William E. Lalicker, then well 
knowing that he did not have, and not, intending that he should have 
any account with the said Peoples Bank of Biloxi., :Mississippi for 
the payment of said check. 

Specifications 3, 4, 8 and 9, same as Specification 2 with perti
nent details as follows: 

512!! C1 H0 1 Amount ~ Banlc Payee 

3 $25.00 4 Mar 47 Peoples Bank, Jones Brothers Drug
Biloxi Co. 

4 10.00 24 Mar 47 First Bank 
of Biloxi 

Kimbrough and Quint 
Co. 

8 10.00~2 22 Mar 47 
10.00 checks 

" 
" 

" 
II 

Gulf Cafe and Lounge 

9 15.00 24 Mar 47 II. 

" 
II 

II 
Gulf Cafe and Lounge 

Accused pleaded guilty to and was found guilty of all Charges and Speci
fications. No evidence of previous convictions was introduced. He was 
sentenced to be dismissed the service, to forfeit all pay and allowances 
due or to become due, and to be confined at hard labor for two and one
half years. The reviewing authority approved the sentence and forwarded 
the record of trial for action under Article of War 48. 
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3. Evidance for the Prosecution: 

During the period from 14 November 1946 to 24 Uarch 1947 accused 
cashed one cha.ck at Grottoes, Virginia, and 20 checks at Biloxi and 
Gulfport, Mississippi, in amounts varying from $10.00 to $100.00. The 
twenty-one checks amounted to $6o5.oo, for which accused received cash 
or its equivalent. Nine of the checks, aggregating $320 were drawn on · 
the Central National Bank of Junction City, Kansas; eight checks amotmt
ing to $240 on the Peoples Bank, Biloxi, Mississippi and four checks 
tot~ling $45 on the First Bank cf Biloxi, Biloxi, Mississippi (Pros. Exs. 
2-10; 12-2,3). There were insufficient funds in the Central National 
Bank, Junction City, Kansas, for the payment of said nine checks at the. 
time each was presented (Pros. Exs. 1, 11). Accused did not maintain any 
account in the First Bank of Biloxi, Biloxi, Mississippi durini; the 
period the four checks ~re drawn on that institution, his account having 
been closed 15 Janua:ty 1947 at the request of the bank (R$ 37), and he 
has never had an account with the Peoples Bank, Biloxi, 1'.ississippi on 
which the eight checks in question were drawn I.R. 3.3, 34, 41). The 
checks have not been redeemed by accused. 

4. Evidence for the Defense. 

After being advised of his rights as a witness, accused elected to 
testify under oath (R. 38) that all twenty-one of the checks were signed 
by him and explained his actions as follows: 

"A. Yes, sir. It all dates back about four or five months 
ago. I got to gambling and got in I over my head 1 • Some 
of the people got to pushing me pretty hard. I tried to 
get loans - from several different banks - from ever-y
where down here, and couldn't. The people kept 
threatening to make a lot of trouble if I didn I t get the 
r.ioney and pay them off. I have ·gambled ever sinre I 
have been in the Army, and, have always done ver-y well up 
ur..til recent]y. I wrote the checks trying to cover up 
what I ow<J and tried to straighten things out, but I kept 
getting deeper and deeper, and kept writing checks to 
cover the ones I had l'II'itten before, with the hope that I 
would start winning again, as I had done before, and 
could make them all good • 

. "Q. Captain Lalicker, you stated you have been gambling ever 
since :,ou have been in the A:m;y, .will you tell the Court 
how long you have been in the Army? 

A. Ten years and seven months. 
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11q. Arter you were informed of the Original Charges against you, 
I think you wrote a few checks afterwards, is that cor
rect? 

A. Yes, sir. 

"Q. Why did you do that? 
A. I thought there still might be the possibility of paying 

off the checks that I owed, thereby- making it a lot bet,
ter; although., I realized I had still done wrong. It 
wouldn't right the wrong., but it 1'0uld be better than 
still owing. 

"Q. In other words·., you ware try:L"lg to satisf'J these people to 
whom you had already written checks? 

A. Yes., .sir." 

* * * * 
11 Q. 1Yhat I am driving at is, was the reason for writing these 

checks to live off of because you had used your money to 
ptry your debts., or was it to gamble with to try to get 
ahead., or to pay off the debts you arrived here with? 

A. Part of the IOOney was used to live on, but mostly it was 
used to gamble with to try to take care of all I owed 
before. Every time I wrote one I was just that deeper in." 
(R. 40, 44). 

He never used a fictitious name or address; he obtained $500 from his 
mother in January 1947 and paid some of his debts but continued to 

. gamble and never won enough to pay his remaining debts (R. 41). He at-
tempt.ad to reimburse his creditors by agreeing to pay a fixed SlDll from 
his pay each month but 11it wasn't satisfactory to them". {R. 43). He did 
most of his gambling in "all of these places along the Coast" (R. 41). 

. . 
5. The offenses charged were proved beyond arr:, reasonable doubt by' 

accused's pleas of guilty, his admissions on the witness stand and the 
testimony and stipulations received at the trial. Accused's testimoey., 
in explanation of his actions., merely shows that he conrnitted a series 
of offenses to obtain money- with which to gamble or to pay gambling 
debts previously incurred. In .tact., he admits writing worthless checks 
to obtain funds to 11 take up" other bad cheeks previously issued. The 
Board of ReTie-.r is of the opinion that the findings of guilty are amply 
sustained by" the evidence. 
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Accused was examined prior to trial by the Chief of the Neuro
psychiatric Service, Keasler Field, Mississippi and found to be sane 
and responsible with no psychiatric abnonnalties and "his thinking 
clear and coherent". No issue of insanity was raised at the trial. 

6. War Department records show accused to be 28 years 0£ aga and 
married. Ha graduated from high school at Medicine Lodge, Kansas, 
and enlisted in the Regular Army, 16 September 1936. He attended 
Officer Candidate School in 1943 and was commissioned a Second Lieu
tenant, Air Corps, 28 July 1943, being subsequently promoted to First 
Lieutenant, lO April 1944 an1 to Captain, 5 September 1945. He served 
on Guam from 27 Januar;r to 17 November 1945. His efficiency reports 
disclose numerical ratings 0£ 5.5 and 5.4. No ·evidence of previous 
court-martial convictions or civilian criminal record is shown. 

?. The court was legally constituted and had jurisdiction of 
the person and offenses. No ettors injurious]s' affecting the substan
tial rights of the accused were committed during the trial. The Board 
of Retlew is 0£ the opinion that the record of trial is legally suffi
cient to support the findings of guilty and the sentence, and to war- · 
rant confirmation of' the sentence. Dismissal is authorized upon con
viction of a violation of. Article of War 96. 
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JAGf~ - ca 322138 1st Ind 

@, JAGO, 'Vlashington 25, D. c. JUi, i. 5 l';j-t/ 

TO: The Under Secretary of War 

1. Pursuant to E..~ecutive Order No. 9556, dated }(;ay 26, 1945, 
there are transmitted herewith for your action the record of trial and 
the .:,pinion of the Board of Review in the case of Captain Viillia'!l E. 
Lalicker (0-1003567), Squadron K, 3704th A:rrrry Air Forces Base Unit. 

2. Upon trial by general cou?1rmartial this officer pleaded guilty· 
to and was found guilty of making and uttering nine checks, aggregating 
~~320.00 on a bank in which he wrongfully failed to maintain sufficient 
funds to pay the~ (Specs. 1, 2, 3, 4, 5 of the Original Charge and 
.3pecs. l, 5, 6, 7 of the Additional Charge) and of making and uttering 
with intent to defraud twelve checks, aggregating ~r285.00 on banks in 
which he had no accom1t (Specs. 6, 7, 8, 9 and 10 of Original Charge and 
Specs. 2, 3, 4, 8 and 9 of the Additional Charge}, in violation of Ar
ticle of 1.'lar 96. He was sentenced to be dismissed the service, to 
forfeit all pay and allm'Tances due or to beco:ne due and to be confined at 
hard labor for two and one-half years. The reviewing aut!1ori ty approved 
th3 sentence and forwarded the record of trial for action 1.mder Article 
of "\,ar 48. 

3. A su..-:.~a:ry of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the findil1bs of guilty 
and the sentence, and to warrant confirmation of the sentence. I concur 
in that opinion. 

4. The evidence shows that accused from 14 November 1946 to 24 
1farch 1947 cashed twenty-one checks at Grottoes, Virginia, Biloxi and 
Gulfport, Mississippi in amo1n1ts varying from $10.00 to ~100.00 and 
aggregating $605. Nine of the checks totaling $320.00 were drarm on the 
Central National Bank of Junction City, Kansas, ir. which accused had an 
accotmt but his cash balance was insufficient for the payment of the 
checks at the time each was presented. The renaining twelve checks 
aggregating $285.00 were drawn on the Peoples Bank, Biloxi, M.ississippi 
and the First llank of Biloxi, Biloxi, 1ti.ssissippi. Accused had never 
had an account in the former bank and his account in the latter had been 
closed at the request of the bank prior to the date of issuing any- of 
the checks here involved. At the time of the trial the dishonored checks 
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· had not been redeemed by accused. 

Accused admitted his 5-uilt and statsd that the worthless checks 
were issued because he had lost heavily while gambling at "places 
along the Coast" and v;as being pressed by his creditors. He issued 
some worthless checks to "take up" others and even uttered some after 
he had been advised of the charges against him. 

While no issue of insanity was raised at the trial a neuropsychia
tric exrunination resulted in the conclusion that accused was sane and 
responsible for his acts. 

r. War Department records show that accused is 28 years of age 
and rr,a::Tiad. Ha graduated fror.i high school at 11edicine Lodge., Kansas, 
and enlisted in the Regular A:rrrry, 16 September 1936. He attended 
Officer Candidate School in 1943 and was commissioned a Second Lieu
tenant, Air Corps, 28 July 1943, being subsequently promoted to First 
Lieutenant, 10 April 1944 and to Captain, 5 September 1945. He served 
on Guam from 27 January to 17 November 1945. His efficiency reports show 
numerical ratings of 5.5 and 5.4. No evidence of previous court-martial 
convictions or civilian criminal record is shown. 

6. By a continued course of conduct, culminating in the present 
trial by general court-!r.artial, accused has demonstrated his tmfit.ness 

. to be an officer. I recommend that the sentence be confirmed and car
ried into execution and that a United States Disciplinary Barracks be 
designated as the place of confinement. 

?. Inclosed is a form of action designed to carry this recom
mendation into effect, should it meet with your approval. 

Major General 
2 Incls The Judge Advocate General 

l. R/r 
2. Form of action 

( GCM0.2h6, 11 July 19h7) 
. . 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D.C. 

JAGU-GM 322156 

UNITED STATES ) HEADQUARTERS FORT EUSTIS 
) 

v. ) Trial by G.C.M., convened at 
) Fort Eustis, Virginia, 21 

Private JAMES R. BOUGHTON . ) April 1947. Illshonorable 
(42225067), 9224 Technical ) discharge and confinement for 
Service Unit-Tr.:msportation ) five arxl. one-half (5½) years. 
Corps, Receiving Letach ) Federal Reformatory. 

. )ment Section 1. 

HDl:mNG by the BOARD OF m:vn.w. 
JOHNSON, BRACK and BOYLF.S,. Judge Advocates 

1. Tha record of trial in the case 0£ the soldier named above 
has been examined by the Board of Review. . 

2. The accused was tried upon the following Charges and Speci
fications: 

CHARGE I: Violation of the 69th .Article of War. 

-
Specification 1: In that Private James R. Boughton, 9224 

Technical Service Unit, Transportation Corps, Re
ceiving Detachment Section l, Fort Eustis, Virginia, 
having been duly placed in confinement in post . 

· stockade, Fort Eustis, Virginia, on or aoout 17 May 
1946, did, at Fort Eustis, Virginia, on or about 7 
August 1946, escape from said confinement before he 
was set at liberty by proper authority. 

Specification 2: In that Private James R. Boughton, 9224 
Technical Service Unit, Transportation Corps, Re
ceiving Detachment Section l, Fort l:.'ust:i.s, Virginia, 
having been· duly placed in confinement in post 
stockade, Fort Eustis, Virginia, on or about 8 
August 1946, did, ai Fort 1'ustis, Virginia, on or 
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about 18 August 1946, escape from said confinement 
before he was set at liberty by proper authority. 

Specification .3: ·rn that Private James R. Boughton, 9224 
Technical Service Unit, Transportation Corps, Re
ceiving Oitachment Section 1 1 Fort Eustis, Virginia,.·: 
having been duly placed in confineimnt in post · · · · 
stockade, Fort Eustis, Virginia, on or about 26 

· August 1946, did, at Fort Eustis, Virginia, on or 
about 4 September 1946, escape from said confine-
ment before he was set at liberty by proper authority. 

Specification 4: 'In that Private James ?• Boughton, 9224 
Technical' Service Unit, Transportation Corps, Re
ceiving Detachment Section l, Fort Eustis, Virgl.nia, 
having been duly placed in confinement in post 
stockade, Fort Eustis, Virginia, on or about 8· 
September 1946, did, at Fort Eustis, Virginia, on 
or about 14 September 1946, escape from said con
finement before he was set at lib9rty by proper 
authority. 

CHARGE n: Violation of the 58th Article of War. 

Specification: In that Private James R. Boughton, 9224 
Technical Service Unit, Transportation Corps, Re
ceiving Detachment Section l, Fort Eustis, Virginia, 
did, at Fort Eustis, Virginia, on or about 14 Septem
ber 1946 desert the service of the United States and 
did remain absent in desertion Wltil he surrendered 
himself at St. Louis, Missouri on or about 8 March 
1947 • 

.Accused pleaded guilty to all Specifications or Charge I and Charge IJ aa 
· to the Specification of Charge n, guilty except tor the w:,rds •desert• 
and 11in desertion," substituting therefor respectively tl:8 lfOrds •absent 
himself without leave from• and "without leave," to the excepted lfOrds 
not gu.il-cy, to the substituted words, guilty; and as to Charge n, not 
guilty, but guilty of a violation of the 61st .Article o! War. He was 
.fow:xi guilty of all Charges and Specifications and was sentenced to 
dishonorable discharge, total forfeitures and confinement at hard labor 
for five am one-half' years. The reviewing authority approved the sen
tence, designated the Federal Reformatory, Chillicothe, Ohio, as the 
place of confinement, and forwarded the record or trial for action 
pursuant to Article of War so½. . 

3. The Board or Review holds the record or trial legally suffi
cient to support the tindings. Theo~ question for consideration 
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· here is the legal sufficiency of the record of trial to support the sentea:e. 

4. The onl:y evidence adduced by the prosecution was documentazy. It 
clearly appears therefrom that accused escaped from confinement on each 
of the four occasions as alleged· in the four Specifications of Charge I. 
It is equally clear from such evidence that the absence in desertion al
leged in tm Specification of Charge II had its inception in the escape 
alleged in Specification 4 of Charge I. These two o.ttenses as alleged 
are aspects of the same act or transaction ani punishment is limited 
to the maximum prescribed for the desertion which., 1n this case, is 
the. most serious aspect thereof. CM 313544,·_Carson, V Bull JAG, 202. 

The Table of Maximwn Punishments {par. 104.2,., MCM, 1928), pre
scribes as the maximum punishment .for an escape from . confinement dis
honorable discharge, total forfeitures and confinement at bard labor 
tor one year. It liknise prescribes as the maximum'punishment for 
desertion terminated b;y surrender after absence of more than sixty days, 
dishonorable discharge, total forfeitures and confinement for one and 
one-half years~ 

5. For the reasons stated the Board of Review holds the record of 
trial legally sufficient to support only so much of the sentence as pro
vides that accused be dishonorably discharged the service, -forfeit all 
pay- am allowances due or to become due, and be confined at hard labor 
for £our and one-half' years. 

Judga Advocate. 

Judge Advocate. 
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JAGN-c:M 322156 1st Ind 
WD, JAGO, Washington 25, D. C. 
TO: Commanding General, Fort Eustis, Virginia 

1. In the case of Private James R. Boughton (42225067), 9224 
Technical Service Unit-Transportation Corps, Receiving Detachment 
Section l, I concur in the foregoing holding of tha Board of Review 
and for the reasons therein stated recommend that only so much of 
the sentence be awroved as involves dishonorable discharge, total 
forfeitures and confinement at hard labor for four aid one-half years. 
Upon taking such action you will have author.i. ty i:.o order the execu
tion of the sentence. 

2. Although confinement in a penitentiary is authorized for 
wartime desertion, it is contrary to War. Department policy to con
fine a deserter in a penitentiary, Federal reformatory or correctional 
insti. tution. It ls reconmended that the Branch United States ni.a
ciplinary Barracks, Greenhaven, New York, be designated as the place 
of confinement. 

J. When copies of the published order in this case are for
warded to this office they should be accompanied by the foregoing 
holding and this indorsemont. For convenienc·e of reference and to 
facilitate attaching copies of tbe published order to the record in 
this case, please place the file number of the record in brackets 
at the end of the published order, as follows: · 

{C¥ 322156). 

. 
Incl THOMAS H. GREEN 
Record of trial Major General 

The Judge Advocate General 
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WAR DEPART'Jll!'ENT 
In the Office of The Judge Advocate General. 

Washington, D.C. 

JAGN-CU 322167 

UNITED STATES ) UNITED STATES CONSTABULARY 
) 

v. ) Trial by G.C.M., convened at 

Private oms JERNIGAN 
(34292266), 971st Quarter
master Service Company. 

) 
) 
) 
) 
) 

Bamberg, Germany, 31 January-
1947, 3 and l3 February 1947• 
Dishonorable discharge ·and 
confinement for twenty (20) 
years. Penitentiary. 

HOLDING BY 'lHE BOARD OF REVIEW · 
JOimSON, BRACK and Slil'l'H, Judge Advocates 

1. The record of trial in the case of the soldier named above 
has been examined by- the Board of Review. 

2. The accused was tried upon tat i'ollowing Charges and Speci.fi
. cations: 

CHARGE I: Violation oi' the 96th Article of War. 

Speci.fication l: In that Private Odis Jernigan, alias 
1Jann1e De1itschland1 1 formerly 971st Quartermaster 
Service Company, did, at Bamberg, Germa.ny-1 on or about 
25 May" 1945, feloniously have carnal knowledge of 
Margarete Dietrich, also known as· •Gretel' .Dietrich, 
a German national, under tm age of 16 years. 

Specification 2: · (Nolle prosequi)~· 

Specification 4: (Nolle prosequi). 

CHARGE II: Vio~tion oi' the 58th Article oi' War. (Nolle Prosequi). 

Specification: (Nol.le prosequi). 

Accused pleaded not guilty- to. all Charges and Specifications. Speci
fications 2 and 4 of Charge I, the Specification o:t Charge II, and 
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Charge II were nolle prossed by direction of the appointing authority 
during the trial. , Accused was found guilty of Specification 1 of 
Charge I and o£ Charge I and was sentenced to be dishonorably dis
charged the semce, to forfeit all pay and allowances due or to be
come due, and to be confined at bard labor for thirty years. The 
reviewing authority approved only so much of the sentence as imposu 
dishonorable discharge., total forfeitures, ~d confinement at hard 
labor £or twenty years, designated th& United States Penitentiar,y, 
Lewisburg, Pennsylvania, as the place of confinement, and forwarded 
the record of trial for action pursuant to Article of War 50½. 

,3. The Board of Review holds the record of trial legally su.tti
cient to support the findings. The only question requiring discussion 
is the legal sufficiency of the record to support the sentence. 

4. Considering Charge I and its Specification in the light of the 
evidence .contained in the record of trial it appears that accused was 
found guilty o~ feloniously having carnal knowledge of a 13-year-old 
German female, at the time and place alleged, constituting conduct of 
a nature t? bring discredit upon the military service in violation 0£ 
Article of War 96. That article provides that such a violation shall 
be punishable 11at the discretion" o:t the court, but such discretionary 
punishment is 1.imited by that portion of Article of War 45 which pro-
vides: · 

"Whenever_tbe punishment !or a crime or offense made punish
able by these articles is left to the .discretion of the 
court-martial, the punishment shall not exceed such limit 
or limits as the President mq from time t.o tim prescribe
* * *•" 

By Executive Order, published in paragraph 104£ of the Manual 
for Courts-Yartial, 1928, and as hereinafter set out in pertinent part, 
the President implemented Article of War 45 as f'ollO'lfs& , 1 

.I 

•The punishment stated opposite each.offense listed in the 
.table below is hereby prescribed as the maximum limit ot 
punishment for that offense, for a:ny included ottense-1! 
not so listed, and for~ offense closely related to 
either, it not so listed. Offenses not thus provided tor 
remain unishable as authorized b statute or b eusto 
of the service• Emphasis supplied. 

· The ottensa o:t wh:i;ch accused has been -found guilty is not speci-
fically listed in the Table ot Maximum li.mishments above referred to, nor 
is it an offense lesser included within or closely related to arq offense 
which is there listed. It therefore becomes -.necessary t.o determine whether 
there exists an auth> rized statute, within the purview of paragraph 104£, -
~, 1928, which prescribes a rnfJx1mum punishment for the offense in , 
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question and if so, whether such statute is appli.cable under the cir
cu..~stances of this case. 

In studying this provision of the Manual it is interesting 
to note that prior tci the promulgation of the Presidential Executive 
Order of 15 December 1~16 the comparable phraseology of such orders, 
as reproduced in Manuals for Courts-Martial, read: 

"Offenses not herein provided for remain punishable as 
authorized by the Articles ~f War and the custom of the 
service" (Emphasis supplied). 

The words "statute or" were substituted for the words 11 the Articles of 
War and" by the Executive Order of 15 December 1916. A search of Depart
m~ntal files fails to directly disclose the inten:iment of the change but 
it may be significant that the then Secretary of War, in his letter 
transmitting the proposed draft of the Executive Order to President 
·trilson for his signature stated: 

11 For civil offenses of which courts-martial have con
current jurisdiction with civil. courts, the limits of 
punishment prescribed in the Federal Criminal Coda are 
in !!2, case exceeded" {&nphasis :rupplied). 

Such a statement may certainly be said to lend strength to an interpre
tation of the word 11 statute11 as including at least the provisions of 
the· Federal Criminal _Code of general application. 

Past holdings by Boards of Review, in which references to this 
problem have been made, have not been uniform in-their interpretation 
of the meaning of the word 11 statute11 as it so appears iri paragraph 104.£ 
of the Manual (See 402 (14) Dig Ops JAG, 1912-40; CM 162435, Huston (1924); 
CM. 187278, Wright (1929); CM 188606, Paparis, 1 BR 129; CM 199369, Davis, 
4 BR 4::2; CM 210762, Valeroso, 9 BR 346-348; CM 212056, Smith. 10 BR 12; 
CM 212412, King, lOBR 235; CM 212505, Tipton, 10 BR 246-248; CM 2.1$818, 
Artibee I et al, 12 BR 1:,5). Among such holdings may be found instances 
where state statutes, territorial statutes, the District of Columbia Code, 
arrl the United States Code have been respectively held applicable in de
termining maximum punishment. But in no case have we found it held that 
the word "statute" does not include a section of the United States Code 
of general application or that an applicable section of the Unitad States 
Code is not controlling. · 

Thus the rule appears to be clearly established that in fixing 
the legal maxim:um punishment applicabJa to any certain offense, regardless 
of where committed, recourse must first be had to the Table of Maximum 
Punishments (par. 104£, 11CM, 1928) and if such offense is not there listed, 

· and is not included within an offense there listed, or is not closely re
lated to either, then, if the offense is denounced by a section of the United 
States Code of general application, the maximum penalty prescribed by the 
United States Code for that offense must control as the will of the 

3 



President expressed under auti,ori ty of Article of War 45 • It being 
unnecessary to the holding in th.is case, the Board does not here under
take to determine the proper measure of max:i.mwn punishment to be ap
plied in cases where the offense charged is not denounced in specific· 
terms by· some applicable section of· the United States Code. 

Section 458 of Title 18, United States Code, provides: 

"* * * Whoever shall carnally and unlawfully know any fe
male under the age of sixteen years, or shall be accessory 
to such carnal and unlawi'ul knowledge before the fact, 
shall, for tha first offense, be imprisoned not more than 
fifteen years, and for a subsequent offe'.!lSe be imprisoned 
not more than thirty years. * * *" 

Appzying the rule last stated above the on:cy- question re
maining to be answsred is whether Section 458, above quoted, is a 
statute of such general application as to bring it within the operation 
of the :rule. 

Here again the prior holdings of Boards of Review are not in 
accord. Considerable con.fusion has arisen from failure to clearly 
distinguish the use of the words "ganera:i. application" as they appear 
in Article of War 42, as they have been used in defi:.ung the word 
11 crims11 as 1.t appears· in Article of War 96, and as they are used in 
stating the rule as to maximum punishment as .hereinabove set out. 

. At the outset it should be noted that these words "o~ general 
application" are not taken from arry controlling Article of War) statute, 
or Executive Order. We are still, as a matter of fact, seeking only· 
to determine the true maaning of the word "statute" as it appears in 
paragrc:ph 104.£ of the Manual, and as it may thus be made applicable to 
this case; 

The o~ limitation .upon tha enforcement of Section 458 of 
the Cpde is that contained in Section 451, Title 1.8, United Sta tea 
Code, which latter section, by its express terms, applies equally to 
"crimes and,offenses defined in Sections 451-468 of" Title 18 of 
that Code. However, a stucy of the provisions of Section 451 leads 
us to the conclusion that Congress, by its passage, sought only to 
.define rather than to limit, since the limitations found therein may, 
for the most part at least, be found within the Constitution of the 
United States; Certainly it·may be said of all pertinent sections 
of the Code, including Section 458, coming within the purview of 
Section 451, that they are not, in the usually accepted sense of 
the terms, special, ''local, or private laws {See Crawford's Statutory 
Construction, Chap. VI;rI) • We do not contend that section 458 has a· 
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universal application, but we are of the opinion that it is of such 
a general application as to bring it within the meaning of the word 
"statute" as contained in paragraph 104~ of the Manual (CM 280154, 
MullaneL 8 BR (ETO) 254-255). It is not necessary to this holding 
and we do not here attempt to determine whether section 458 may be 
used as the basis for penitentiary confinement under Article of War 
42. 

It clearly appears from the rec.ord of trial (R. 4.3) that 
the court, in determining the sentence, applied as the maximum 
limit of punishment section 22-2801 of the Di.strict of ColUitlbia 
Code, which provides in pertinent part: 

"Vihoever * * * carnally knows and abuses a female 
child under sixteen years of age, shall be inprisoned 
for not more than thirty years***•" 

Applying the rule respecting JIIaxiw,m punishment, as contained in 
paragraph 104~ of the Manual and as hereinabove discussed, it be-
comes obvious that in this case, since there is an applicable section 
of tr.e United States Code (18 USC 458), that Uni tad States Cx>de section 
must control in the determination of the maximum punishment which may 
be lawfully adjudged against accused for the commission of the offense 
of which he has been found guilty. 

5. There remains to be established the authbrity of the reviewing 
authority to designate a United States penitentiary as the place of 
confinement. Such authority stems from -the following pertinent portion 
of Article of War 42z · 

"* * * no person shall * * * be punished by confineoent 
in a penitentiary unless an act or omission of 'Which he is 
convicted is recognized as an offense of a civil nature 
and so punisl;l.able by penitentiary confinement for more 
tban one year)>Y some statute of the United States, o! . 
general application within the continental United States, 
excepting section 289, Penal Code of the United States, 
1.910, or by the law of the Di.strict o! Columbia * * *•" 

Section 22-2801 of the lli.strict of Columbia Code provides 
in pertinent part: 

"Whoever * * * carnally knows and abuses a female child 
under six.teen years of age, shall be imprisoned for not 
more than thirty years * * *• • 

Such provision must be read in conjunction with section 24-401 of the 
same Code, which provides .in pertinent part1 
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"* * *Where. ti1e sentence is imprisonment for more than 
one year it shall be in the penitentiary * * *• 11 

Since these provisions of the District of Columbia Code c]e arly · 
furnish the authority for penitentiary confinement in this case it will 
not be necessary, and we do not here seek, to determine whether section 
.¢58 of Title 18 of the United States Code "WOuld be equally applicable. 

6. For the reasons stated the Board of Review holds the record 
of trial legally sufficient to support only so much of the sentence as 
provides for dishonorable discharge, total forfeitures, and confine
ment at hard labor for fifteen years in a penitentiary. 

~~ Judge Advocate. 

Judge Advocate. 
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JAGN - CM 322167 1st Ind 

JAGO. Washington 25. D. c. 

TOa Commanding General. Um.tod States Constabulary. APO 46. c/o 
Postmaster. New York. New York 

1. In the case of Private Odis·Jernigan (34292266), 971st Quarter
master Service Company. I concur in the foregoing holding of the Board 
~f Review. and for the reasons therein stated recommend that only so 
much of the sentence be approved as involves dishonorable discharge, 
forfeiture of all pay and allowances due or to become due. and confine
ment at.hard labor for fifteen years. Upon taking such action you will 
have authority to order the execution of the sentence. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement•. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case. please 
place the file number of the record :111 brackets at the end of the pub-
lished order. as followsa · 

1 Incl· HUBERT D. HOOVER 
Record of trial_ · Brigadier General, United States Arrrv 

'. Acting The Judge Advocate General 

.. . .. . ~ . ''" 
. . £:,t).

'... (._ ~ (L. 

1· 
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WAR DEPART'~Nl' (79) 
OFFICE OF THE JUOOE ADVCX::ATE GENERAL 

WASfilliGTON 2!:>, D.C. 
1 0 JUL 1947 

JAGV CM.32218.5 

UNITED STATES) HEADQUAR'J.'ERS 
) FIRST UNITED STATES INFANTRY DIVISION 

v. ) 
) Trial by G.C .Y., convened at 

Technician Fifth Grade ) Munich, Germany, 22 March 1947. 
WILLiill P. WOHLGEMUTH ) Dishonorable discharge and con
(39418710), Company H, ) finement for two (2) years. 
26t.h Infantry. . ) Federal Reformatory. · 

HOLDING by the BOA.RD OF REVIER 
BA.UGHN, O'BRIEN and SPRIIDSTON, Judge Advocates 

1. The Board o£ Review has examined the record of trial in the 
case of the soldier named above and submits this, its holding, to The 
Judge Advocate General.. 

2. The accused was tried upon the following Charge and Specifications: 

CHA.HGE: Violation of the 96th Article of war. 

Specification l.: In that Technician Fifth Grade William. P • 
. Wohlgemuth, C~ H, 26th Int'a.nt.ry, c1id at Augsburg, 

German;y-, on or about 11 January 1947, wrongfully and 
feloniously commit an assault _upon Maria Jlederer by' 
making indecent advances toward her, grasping her on 
the arm and about the bocv, pushing her against a wall, 
lying on her with his body, and strildng her on the face 
and other parts o£ her body with his hands and fists. 

Specification 2: -In that Technician Fifth Grade William. P. ; 
Wohlgemuth, Compan;y H, 20th Infantry, did, at Garmisch, 
Germa.cy-, on or about 26 Ja.miary l.947, wrong:f'ully take 
and use without the consent of the owner, a motor vehicle, 
to wit, a one quarter ton reconnaissaooe truck (jeep) of 
the value of more than f50.00, property of Staff' Sergeant 
Paul H. Brickel.J.. 

Specification ,3: (Finding o! not guilty). 

The accused pleaded not guilt,- to all Specifications and the Charge and 
was found guilty o£ Specifications land: 2 of the Charge, not guilty o! 
Speci£i,cation .3 of t.he Charge, and guilt,- of t.he Charge. No evidence 
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of previous convictions was introduced. He was sentenced to be dis
honorably discharged the service, to forfeit all pay and allowances 
due or to become due, and to be confined at hard labor at such place as 
the reviewing authority may dll-ect for a period of two years. The 
reviewing authority approved the sentence, designated the Federal 
Reformatory, Chillicothe,; Ohio, or elsewhere as the Secretary of war. 
may direct, as the· place of confinement, and forwarded the record of 
trial for action under Article of War 50½• 

3. The only question requiring consideration in the present case 
concerns the legality of designating a Federal Reforma~ry as the p.l.ace 
of confinement. 

- 4. It is well established that a Federal correctional institution 
or reformatory may not be designa. ted as the place of confinement except 
in cases where confinement in a penitentiary is authorized by .1.aw. (CM 
220093, Unckel; CM 222173, ~; CM 2266ll, ~; CM 3227~3, ~). 

5. A.rt,icle of lTar 42 does not authorize penitentiary confinement 
in this case since none of the offenses of which ac·cused was convicted 
is urecognized as an offense of a civil nature and. so punishable by 
penitentiary confinement for more than one year by some statut,e of the 
United States, of general application within the continent.a..L United 
States, excepting Section 289, Penal Code of the United States, 1910, 
or by the law of the District of Columbia, •••n nor do an;y of such 
offenses come within an;y of the other provisions of such article 
authorizing penitentiary confinement. 

With respect to Specification l of the Charge involving an indecent 
assault upon Maria Mederer in violation of the 96th Article of 1Var, it 
has been held by the Board of Review in CM 314071, Griggs, (1946), 5 
Bull. JAG 277: 

nPenitentiary confinement is not authorized, /for a·ggravated assault 
"in violation of Article of 7-far 9b] since aggravated or :indecent 
assaults are not expressly prescribed by a.ey statute of the 
United States or by the law of the District of Columbia and 
therefore are not punishable by confinement in a.penitentiary." 

With respect to Specification 2 of the Charge., involving the wrongful 
taking and using of a motor vehicle in violation of Article of War 96, 
it is.not improbable that the finding 0£ guilty of this Specification 
was used as the basis for the erroneous designation of a Federal reforma
tory as the place or confinement., same being interpreted in the light 
of Section 22-2204 of the District or Columbia Code. In order for an 
otherwi_se applicable code provisi,on 1x>'l:eused as a basis for penitentiary 
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confinement, or confinement in a Federal reformatory or correctional 
institution, i~ must af'firma.tively appear that.the offense a.Lleged in 
the Specification of which the accused is found guilty is in all essentiaJ. 
respects the same offense as that made punishable by penitentiary con
finement by the Code. 

Section 22-2204 [_6:6'§ of the District of Columb:ia Code, 1940 
Edition, entitled "Unauthorized use of vehicles" provides as follows: 

"An;y person who, without the consent .of the owner, shall 
take, use, operate, or remove, or cause to be taken, used, 
operated, or removed from a garage, stable, or other building, 
or from a.rry place or locality on a public or private highway, 
park, parkway, street, lot, field, inclosure, or space, an 
automobile or motor vehicle, and operate or drive or cause the 
same to be operated or driven for his own profit use or purpose 
shall be punished by a fine not exceeding one thousand dollars 
or imprisonment not exceeding five years, or both such fine and 
imprisonment. (Feb. 3, 1913, 37 Stat. 656, ch. 2J, i 826b.)" 

From the statute above set forth, it will. be noted that there are three 
essential elements to the offense denounced, viz: (1) the taking; (2) · 
the lack of consent by the owner; and (3) the operation by the offender 
"for his own profit use or purpose.• (CM 321542, 1!cCuiloughJ CM 322753, 
~; CM 322954, ~)• . · 

Specification 2 of the Charge,. above quoted, fails to allege the 
third element set forth in the.preceding paragraph and found in Section 
22-2204 of the District of Columbia Code, and for that reason the finding 
of guilty of that Specification cannot be used as the basis for confine
ment in a Federal refoniatory in this case. 

From the preceding paragraphs am the .Legal authorities therein 
cited, it appears that neither of the Specifications of which the accused 
has been found guilty provides a basis for confinement.,in a penitentiary, 
Federa.L reformatory, or correctional institution. 

6. For the reasons stated the Board of ,Review holds the record of 
trial legally sufficient to support only so much of the sentence as , 
provides for dishonorable discharge, total forfeitures and confinement 
at hard .Labor for two years at a p.Lace other than a penitentiary, Federal 
reformatory or correc~ional institution. 
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JAGV CM 322J.85 1st Ind 

VID, JAGO, Washington 25, D.C • AUG 4 Ji;~;..... 
TO: .The Commanding General, First United St.ates Infantry Division, APO 1, 

c/o Postmaster, New York, New York. 

l. In the case of Technician Filth Grade William P. Wohlgemuth 
(39418710), Company H, 26th Infantry, attention is invived to the fore
going holding by the Board of Review, which holding is hereby approved. 
Upon the designation of a p~ace of confinement other than a penitentiary, 
Federal refonnatory or correctiona.1. institution, you will, under the 
provisions of Article of War 50½, have authority to order execution of 
the sentence. 

2. When copies of the published order in this case are forwarded 
to this office, they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facilitate attach
ing copies of the pub~ished order·to the record in this case, please 
place the file number of the record in brackets at the end of the published 
order, as fo~lows:-----------· HQS. 1st DIVISION 
(CM 322185) E C E I y Efill 

{AWG' ~ 
· U: ·- NEW 'TO~I( r.a HUBERT D. HOOVEtt 

l Incl l1?1fr1.011.1fl.21~1?1f1~!f1, Brigadier General, United States Army 
Record o ~ Acting The Judge Advocate General 



DEPARTMENT OF THE ARllY 
In the Of'fice of The Judge Advocate General 

Washington 25, D.C. (83) 

JAGV CM 322220 20 November 1947 

UNITED STATES ) FORT JACKSON, SOUTH CAROLINA. 
) 

v. ) Trial by G.C.lC., convened at 
) Fort Jackson,. South Carolina, 

Sergeant JAMES Q. PRENTISS ) 28 April 1947. Dishonorable 
(35616264), Compaey B, 103rd ) discharge and confinement for 
Training Batta.lion, 5th Pro- ) two and one half (2-}) years. 
visional Training Regiment. ) United States Disciplinary 

Barracks. 

HOLDING by the BOA.RD OF REvml 
BA.UGHN, SPRIIDSTON and LA.NNING, Judge Advocates 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Specifications: 

CHARGE: Violation of the 93rd Article of War. 

Specification l: In that Sergeant James ~. Prentiss, Company "B'', 
103rd. Training Battalion, 5th Provisional Training Regiment, 
Fort Jackson; South Carolina, did, at Fort Jackson, South 
Carolina., on or about 23 January 1947, feloniously embezzle 
by fraudulently converting to his own use one (l) Chronograph 
type watch, of the value of about seventy- dollars ($70.00), 
the property of Private Atlas l(. Jones, entrusted to him by 
the said Private Atlas M. Jones, for repairs. 

Specification 2: In that Sergeant James Q. Prentiss, Company "B", 
103rd. Training Battalion, 5th Provisional Training Regiment, 
Fort Jackson, South Carolina, did, at Fort Jackson, South 
Carolina, on or about 23 January 1947, i'eloniousl;y embezzle 
by fraudulently comerting to his own use Three Dollars and 
.fifty cents ($3.s'O), lawful mone,- or the United States, 
property of Private Atlas M. Jones, entrusted to him by the 

• said Private Atlas M. Jones, !or payment of repairs to 
Private Jones• Chronograph type watch. 

Specification J: In that Sergeant James Q. Prentiss, Company ttB", 
103rd. Training Battalion, 5th Provisional Training Regiment, 
Fort Jackson, South Carolina, 'did, at Fort Jackson, South 
Carolina., on or about 23 January 1947, feloniously embezzle 



(84) 

by fraudulently converting to his own use one (1) Seeland 
wrist watch of the value of about Thirty Dollars ($30.00), 
the property of Private Jesse L. Davis., entrusted to hiJD. 
by the said Private Jesse L. Davis, :for repairs. 

Speci!ication 4: In that Sergeant James Q• Prentiss, Company "B", 
103rd Tra1ning Battalion,.5th Provisional Training Regiment, 
Fort Jackson, South Carolina., did, at Fort Jackson, South 
Carolina, on or about 23 January- 1947, feloniously embezzle 
by fraudulently converting to his own use Seven Dollars and 
fifty cents ($7.50), lawful money- of the United states, 
property of Private Jesse L. Davis, entrusted to him by the 
said Private Jesse L~ Davis, for pa;yment of repairs to 
Private Davis' Seeland wrist watch•. 

Specification 5: (Nolle ~osequ.i). 

Specli,ication 6: (Nolle Prosequ.i). 

Spec.it'ication 7: In that Sergeant James Q. Prentiss., Company "B"., 
: 103rd Tra:i ning Battalion., 5th Provisional Training RegiJD.ent, 

Fort Jackson, South Carolina, did, at Fort Jackson, South 
Carolina., on or about 5 April 1947, feloniously embezzle by" 
fraudulently converting to his own use Twenty Dollars ($20.00), 
lawful money of the United States., the property of Captain 
Peter A. Dul, entrusted to hiJD. by the said Captain Dul for 
the purpose of paying for the cost of repairs to one (1) 
Chronograph type watch., one (l) Seel.and wrist watch., and 
one (1) Bulova wrist watch entrusted to Sergeant Prentiss 
by Private Atlas :M. Jones, Private Jesse L. Davis and Private 
Charles E. Pearson, respectively. 

The accused pleaded not guilty to, and was found guilty of, the Charge 
and all Specifications. He was sentenced to be dishonorably discharged : 
the service, to forfeit all pay and allowances due or to become duei and 
to be confined at hard labor at such place as the reviewing authority 
may direct, for five years. The reviewing authority approved only so 
mu.ch of the .findings of guilty of Specifications 3 and 5 with regard 
to value of the two watches described, as involved a finding that each 
was 11 of some value leas than Twenty Dollars;" approved only so much of 
the sentence as provided for dishonorable discharge., forfeiture of all 
pa:,- .u¥i allowances due or to become due, and confinement at hard labor· 
.for two and one-half (2½) years; designated the Branch, United States 
Disciplinary Barracks., Camp Gordon, Georgia., or elsewhere as the Secre
tary of War might direct, as the place of confinement., an:i forwarded the 
record of trial for action under Article of War 5<>½. . 

3. Evidence for the Prosecution. Privates Atlas M. Jones and 
Jesse L. Davis., both trainee members of the organization to which the 
accused belonged., gave the latter their watches about 17 and 23 Ja.rma:ry- · 
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1947 £or the purpose of havine same repaired in town (R 8-10, 11-13). 
Accused delivered the watches to Yarylee Melton, a colored clerk employed 
at the Fort Jackson, South Carolina, Post Exchange, who in turn allegedly 
left these two specific watches, along with another watch, at the establish-· 
ment of Yr. Albert Roof, Watchmaker, in Columbia, South carolina. She 
received a separate claim check for each of the three watches which she 
left at llr. Roof's place of business, and these she delivered to the 
accused. (R. 14,15; Pros Ex B) The latter stated that he showed the claim 
checks to the soldiers concerned who instructed him to keep them. There
after I accused pu.t the claim checks in the pocket of his E.T. 0. jacket 
from where they were subsequently misplaced (R 22; Pros Ex B). 

In the latter part of January, Privates Jones and Davis gave accused 
money with which he was to obtain their watches from the -Yra.tchmaker (R. 81 

121 22; Pros Ex B). Private Jones testified that the amount he gave the 
accused for this purpose was three dollars and one-hali' ($3.50) and 
Private Davis testified that he similarly gave accused the sum of seven 
dollars a.IXl fifty cents ($7.50) but accused stated he received five 
dollars and fifty cents ($5.50) from Private Jones and three dollars 
and fifty cents ($3-50) from Private Davis to defray' the cost of repairs 
(R. 8,12,22; Pros Ex B). -

On or about 4 April 1947 Privates Jones and Davis and another soldier 
complained to Captain Peter A.. Dul1 their organization comruander1 that 
they had received neither their ~-a.tches nor the money advanced for repairs 
from the accused. Captain Dul thereupon asked accused wey these soldiers 
had not received their watches and the accused replied that he bad lost 
the tickets but thought he could obtain them frooi the jeweler by ma.king 
proper identification. The accused added, however, that someone had 
broken into his room and stolen his wallet containing thirty-two dollars 
(R. 20,22; Pros Ex B). Later that day1 the accused informed Captain Dul 
that he had been unable to borrow the money to redeem the watches but 
had the three soldiers dressed ready to accompany him to town to identify 
their 1'Vatches. Captain Dul then gave the accused a twenty dollar bill to 
use for redeeming the watches and instructed him to take the three soldiers 
involved to town before the following Monday to obtain their respective 
watches (R. 20,22; Pros Ex B). Upon meeting the accused in the mess hall 
on Sunday morning, Captain Dul asked him if he had obtained the YiB.tches 
for the men whereupon the accused told him 11it was all right." (R. 20,21) 
When Captain Dul learned on Monday morning that the men had not received 
their watches, he asked the accused the reason therefor and was informed 
by the accused that he had seen the jeweler and the watches were not 
ready. When Captain Dul demanded return of his twenty dollars ($20.00) 
the accused stated that he had used part of it to reclaim. the watch of 
a fourth soldier and.1 as to the remainder, "he had found it necessary 
to spend the money that weekend."· (R. 22) 

4. W'ith reference to Specification~ 1 and .3 of the Charge, the 
evidence establishes and the accused admits that the watches of both 
Private Jones and Davis were entrusted to him for the purpose of having 
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them repaired (R. 22.,23; Pros F..x B). It is equally undisputed that the 
watches were next given to :Marylee Yelton, a colored Post Exchange 
employee., who was to take them to a watchmaker in Columbia., South Carolina, 
for the repairs, and that Marylee Melton subsequently returned to the 
accused the claim checks from the establis.runent of Mr. Albert Roof which 
were purportedly the receipts for the watches of Privates Jones and Davis. 
It is also evident that demands were made upon the accused by these 
trainees for the return of their watches, and that the watches were never 
returned to them (R. 9,l0,12,13,22,23J Pros Ex B). From this point on, 
neither the evidence adduced by the prosecution or the confession of the 
accused establishes the latter's responsibility for the defalcation of 
either watch. In addition to the uncertainty in the record as to whether 
:Marylee Melton actually left the chromometer type watch of Private Davis 
at Watchmaker Roof's place of business, or simply had an estimate of the 
repair costs made and took the watch with her (R. 18.,19,22,23), it is 
not shown whether the accused or some other person ~ctualJ.y obtained the 
watches of Privates Davis and Jones from the watchmaker. The accused 
insists that be placed·a.11 of the claim checks, which were not ind.ivid~ 
identified, in his E.T.O. jacket from where they were subsequently misplaced 
(R. 22,23; Pros Bx B)., and Yr. Roof testified for the prosecution that the 
accused called for the watches after some unidentilied erson had already 
obtained the watches by presenting t..11e claim checks R. 17.,l cording 
to Watchmaker Roof, the accused bad been in his.establishment a number of 
times, without claim checks., asking about the watches which were, not listed 
in his name. At the time of what presumably was the accused's last visit, 
it appeared that the watches bad been reclaimed some ten days earlier by 
an unidentified person in possession of the proper claim checks. The 
procedure in Mr. Roof's place of business permitted reclamation of watches 
left for repairs either by presentation of the establishment's receipts 
therefor or by giving the owners I name and identifying the watch. 

In the present case it is not the function of the Board of Review 
to wei~h the evidence or to determine controverted questions of fact 
(AW 5~), but since the findings of guilty of Specifications 1 and 3 
insofar as concerns 

(1) the fact of conversion or.appropriation to accused's own 
use and 

(2) facts and circumstances showing that suchconversion or 
misappropriation was with fraudulent intent, 

res~ upon inferences of fact, it is the duty- of the Board to determine 
whether there is in the evidence a reasonable basis for those inferences 
(CM 212505, Tiiton; CM 228831, W~ggins; CM 238972, ~; CM 322500, 
B~rnes and Tar ton (1947). Considering the record in its entirety, the 
circumstances do not show that the accused reclaimed or received either 
the watch of Pri:va,ta Jones er Private Da~s from the watch repair shop. 
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To the contrary, it appears from the testimony of Mr. Roof, the watch
maker, th..1.t the \rat~hes wer8 delivered to some unidentified person, 
other th~n the accused, and that the latter called to reclaim the 
watches some ten days after their actual recla."l-3.tion. Accordingly, 
there is a failure of proof that the accused converted or appropriated 
either the watch'of Private Jones or Private Davis, as alleged in Specifi
cations 1 and 3 of the Charge. It follows, from the absence of competent 
evidence establishing the physical fact of conversion or misappropriation 
of either watch, that there is obviously no proof of the requisite 
fraudulent intent. 

5. The only question requiring consideration as·to the legal 
sufficiency of the record to support Specifications 2, 4 and 7 of the 
Charge is the effect of the presence of Major Carlton Preer, Jr., as a 
member of the trial court, the latter being an officer who fonrarded 
the charges recommending trial by general court-m.rtial. 

Major Preer, as Co:mma.nding Officer of the 3431 Area. Service Unit, 
had, by third indorsement to the file, dated 21 April 1947, signed a 
recommendation that the accused be tried by general court-martial. As 
one of the eight members of the trial court, Major Preer did not disclose 
that fa~t at the proceedings and made no response when the prosecution 
asked if any member of the court was aware of any facts which he believed 
was to be a ground of challenee by either the prosecution or the defense 
(R. 3). 

With respect to procedure similar to that followed in the instant 
case, where no disclosure of the fact of forwarding was made, the Board 
of Review stated in Cl! 232864, ~ (1943): 

11 It has been held that the presen::e on the court of an 
officer who has forwarded the charges recommending trial by 
general court-martial is not !e,_~ facto prejudicial error (CM
232229, Parks, and cases there cited) and that the test is 
whether, looking to the record as a whole, the substantial 
rights of accused have been prejudiced. 11 

The Board of Review :j_n CM 31.4876, Rollinson, in following the 
Carso case and other precedents, has recently said: 

11 The indorsement forwarding the charges may be considered 
as a routine expression of an opinion that the charges were of 
a character proper for trial by a general court-m:irtial which 
does not amount to an opinion as to the guilt of the accused 
(CM lb75"34, Sullivan; CM 219582, Braden). The presence on ,a 
court of an officer who has forwarded the charges recommending 
trial by general court-mrtial is not ipso~ prejudicial 
error. The test is whether, looking at the record as a whole, 
the substantial rights of the accused have been prejudiced 
(CM 232864, ~)." · 
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From the authorities above quoted, as well as from the earliest. 
decisions on the point in question including CM 187576, La.nfau:_, 1 BR 
59; and CU 187781, Starks, Sayles, 1 BR 79, it is clear that it is 
improper for an officer who forwards the charges to sit as a member 
of the court without a disclosure of th3.t fact but it is not ~.E~ facto 
prejudicial error, and the test is whether or not it appears from the 
record that the substantial rights of the accused have been injuriously 
affected within the meaning of Article of War 37 by the presence of such 
officer on the court. (CM 184519, Ylri&ht; CM 157566, Philli£s; CM 
155523, Sumners; CM 232229 1 Parks, and cases there cited; CM 187576, 
I.an.fair;_ CM 187781, Starks, s'a'Yles; CM 232864, Carso; CM .314876, Rollinson). 

Application of the above legal principal ·to the instant case requires 
consideration of the evidence adduced in support of these three remaining 
specifications : 

a. Specification 2 of the Charge. The evidence establishes 
and the accused admits (R. 22,23; Pros Ex B), both the fact of entrust
ment of a sum of money to the accused by Private Jones for the purpose 
of paying for watch repairs, and the fact of 'non-return of the money to 
its rightful o71!ler. AlthouGh there is some discrepancy as to the amount, 
siree Private Jones testified the sum was three dollars and fifty cents 
($3.50) and the accused stated it to be five dollars and fifty cents 
($5.,50), the variance is not material as to either the defalcation or 
to the sentence. Unchallenged in the record also stands the fact that 
Private Jones had de.inanded return of both his watch and his money from 
the accused, had.not authorized accused to keep either, but had received 
neither fran him (R. 9,10). It is also clear and admitted that on 5 April
1947 the accused did not have the money previously entrusted to him for 
watch repairs, for on th3.t date he asked Captain Peter A. Dul "* * *·if 
there would be any possible vray to get enough money to get the watches." 
(R. 20,22,23; Pros Ex B). 

b. Specification 4 of the Charge. It is bot4 established and 
admi~ted that Private Davis entrusted to the accused a sum of money for 
the express and limited purpose of defraying the cost of repairs on his 
watch. Notwithstanding a discrepancy as to the a..iount, viz: Private Davis 
stated it to be seven dollars and fifty cents ($7.50), and the accused 
stated it to be three dollars and fifty cants ($3.50), there is no dispute 
as to the fact of entrust~ent of a sum of money for the purpose indicated. 
Similarly there is no conflict with respect to the fact that the money 
was never returned to Private Davis and that the accused did not have the 
money on 5 April 1947 when he found,it necessary to obtain funds fran his 
organization conmander for the purpose of paying for the repairs on the 
watch of Private Davis and others (R. 12,20,22,23; Pros. Ex B). Private 
Davis' testimon;y that he had not authorized the accused to keep the money,
was likev'fise u."1Ch3.llenged (R. 12). 
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c. Specification -7 of the Charge. The evidence of record, 
including the confession of the accused, clearly shows that Captain Peter 
A. Dul, the accused's commanding officer, entrusted to him on either 4 or 
5 April 1947, the sum of twenty dollars ($20.00) for the sole and limited 
purpose of paying for repairs on the watches of Privates Jones azrl Davis, 
and another soldier, prior to the f ollowi.ne 'Monday-, April 7, .1947. On 
Sunday, April 6, 1947, Captain Dul asked accused i1' he had obtained the 
watches for the men, whereupon the accused told him "* * * it was all 
right." Instead of paying for the watch repairs as directed, the accused 
bad paid for repa~ on the watch of a fourth soldier with eight dollars 
and twenty-five cents ($8.25) of the twenty dollars ($20.00) and spent 
the remainder of the sum for his own purposes, because he was in a "pinch" 
and had found it necessary to do so (R. 20-2JJ Pros Ex B). When demand 
for return of the money was made of accused by Captain Dul on 7 April 1947, 
the accused ~dmitted his defalcation (R. 21). 

6. With reference to Specifications 2, 4 and 7, the evidence of 
record presents what is practically tantamount to a.n, agreed statement ot 
facts. The court was confronted not only with clear and convincing 
testimony, unchallenged and undisputed, except for an immaterial variance 
as to the amounts involved in Specifications 2 and 4 (CM 253207, Elliott, 
34 BR 293,295); but it additionally had before it the voluntary confession 
of the accused. As to these three Specifications, it remained only for 
the court to determine whether or not the admitted tacts amounted in law 
to the offenses of embezzlement, as charged, While Major Preer' s presence 
as a member of the trial court might conceivably have had a direct bearing 
insofar as concerns a determination of the factua.l issues, it could neither 
reasonably nor logically have any relationship to the application of legal 
principles to a conceded factual situation. The latter could imagina.bly 
have been affected only by the existence of a personal ammosity between 
the accused and that member, and to accept a gross conjecture of thia . 
character would require indulgence in two wholly unacceptable assumptiona., 
viz., that the member violated his oath an:i that the accused himself £ailed 
to apprise his counsel of their animosity. In all probability lla.jor Preer 
neither knew the accused nor remembered having forwarded the charges. 

7. The conclusion 0£ accused's guilt of Specifications 2, 4 and 7 -
il!I inescapable, and could in no mannar have been af!ected by the partici
pation of l4ajor Preer as a member o.f the court. In connection with the 
three Specifications last mentioned, the offense ot embezzlement charged 
in each is defined in para 149!! of the Manual for Courts-Martial, 1928, i.1 

"***the .fraudulent appropriation of' property by a person 
to whom it tas been intrusted or into whose hands it has law
fully come. (Moore v. u.s., 160 U.S. 268).n 

It has further been stated :in connectipn rlth this of.fenaea 
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11The means by which fraudulent conversion is accomplishel 
are immaterial. It may be effected by any exercise of t_he 
right of'.ownership inconsistent with the owner's ri~t~_nd. 
with the nature and purposes of the trust• {29 c.J.s. 6d3; . 
People v. Beale 267 N.Y.S. 575, certiorari denied 54 s.ct. 
717; Commonwealth v. Barnes (Pa.), 162 A. 670)." (CM 276435, 
Meyer, 48 BR 331) (Underscoring supplied) • 

"'* * * There must be a crimina.l intent, but this intent must, 
of necessity, be €fl,thered from the acts of the agent and the 
circumstances surrounding the particular case, rather than from 
his express declarations, and if the agent knowingly appro
priates money belonging to his principal to his own use, even 
though at the time he does so he intends to restore it, it is 
nevertheless embezzlement within the spirit as well as the 
letter of the law, for when one knowingly appropr:ib.tes money 
belonging to another to his own private ~se, the law presumes 
a criminal intent •. 111 (National Life & Accident Ins. Co. v. 
Gibson 101 s.w. 695; CY 276435, Meyer, supra). (Underscoring 
supplied). . 

-:ti.th respect to each of the three above Specifications, it is clear 
that accused was trustee of the funds for a specific purpose., and that these 
funds were not used for that purpose. Equally clear is the fact that 
these sums were not returned to their rightful owners notwithstanding 
repeated demands therefor. While in"*** the absence of a statute to 
the contrary, demand and refusal to pay are not necessary elements of 
the offense 0£ embezzlement" (Fullerton v. Government of the Canal Zone, 
8 F.2d 698; CM 27643~Jeyer, supra), such are additional factors in 
each case indicating · t. This is especially true when an accused 
admits inability to make restitution and gives inconsistent excuses 
therefor, or, in an extrema case such as Specification 7, advances a 
reason which in itself amounts to an admitted defalcation. The fraudulent 
course of conduct concerning the money entrusted to the accused by his 
commanding officer £or a limited and clearly defined purpose., might well 
be sufficient of itself' to justify the court in inferring a similar intent 
with respect to the .funds advanced, also for a specific purpose by the 
two inexperienced tr-c1.inees, Privates Jones and Davis. Indeed, i£ the 
accused would admittedly appropriate to his own use money belonging to 
a military superior., there can remain no serious doubt but that he would 
similarly and more readily embezzle the funds of his subordinates. 

8. The court was legally constituted and had jurisdiction of the 
person and the subject matter. No errors other than those enumerated 
above injuriously ai'fecting the rights of the accused were coml!iitted 
during the trial, For the reasons stated, the Board of Revievr holds 
that the record of' trial is legally insufficient to support the findings 
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ot guilty of Specifi~tio:ns l.and 3 ~t the Charge, legally- sufficient 
to support the findings o£ guilty of Specifications 2.,·4 and 7 of the·. 
Charge, 8.11d the Charge, am lega.l.11' sufiicient te support onl7 so :much 
of the sentence as imolves dishonorable discharge., for!'eiture o! all · 
~ and allowances due or to become due, and confinement &t hard la'l:>or 

. tor one and one-halt (l½) years. . . 

9 
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JAGV - CM ;322220 1st Incl DEC 15 1q47 
JAIJO, Dept. of the 

... 

Arm:r, Washington 25, D. c.-
TO: Commanding General, Fort. Jackao~, South Carolina. 

l. In the case of Sergeant 'James Q. Prenti11 (3;616264), Comp&?J1' 
B, 103rd Traioi~ Battalion, 5th ProTisional Training Regim.ent, Fort 
Jackson, South Carolina, I concur in the foregoing holdiDg by the Board 

_ ·of Review and Ncommend that the ti.nd1 ng,i of guilt7 of Specificationa 
and :3 of the Charge be disapproyed, and that onl7 so mu.ch o! the sentence 

be approved aa involvn dishonorable discharge, forfeiture of all pa7 · 
and allowances due or to become due, and confinement at hard labor tor 
one and one-half (li) years •. Upon taking such action you will have 
autborit7 to order execution of the 1entence. · 

. 2. When copies of the published order in this case are forwarded · . 
to thie of!ice, the7 eboald be accompanied -b;r the toregoing holding and . 
this indorsement. For ccmnnience of reference and to facilitate attach-

. 1ng copies ot the published order to the record in this cue, please 
place th_e file number of the record in· brackets at the end of the • 
publlihed order, as foll.on: · 

(CM 322220) 

1 Incl THOllAS H. GREEN 
Record of Trial Yajor General 

The Judge Advocate General 

-10-;·_. 



WAR DEPARTMENT 
OFFICE OF THE JUDGE ADVOCA'l'E GENEl& 

WASHINGTON 25, n.c. 
1 'I JUL 1947 

JAGV CM 322230 

U N I T E D S T A T E S ) SECOND AIR FORCE 
) 

v. ) Tria.L by G.C.M., convened at 
) Offutt Field, Fort Crook, 

Private ERNEST J. COOK ) Nebraska, 17 April 1947. 
(37669774), Company 5, ) Dishonorab.Le discharge. 
Army Ground Service Forces ) 
Reception Station, Service ) 
Command Unh 1467, Fort ) 
Oglethorpe, Georgia. ) 

HOLDIID by the BOA.HD OF REVIEI'{ 
BA.UGirn, 0 1B.~IEU and SP.ttINGSTON, Judge Advocates 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. The accused was tried upon the ·following Gharge and Specification: 

CHARGE: Violat.ion of the 69th Article of n"ar. 

Specification: In that Private Ernest J. Cook, Company 5, .Army 
Ground Service Forces Reception Station, Service Command 
Unit 1467, Fort Oglethorpe, Georgia, having been duly p.Laced 
in confinement in Guardhouse, Fort Oglethorpe, Georgia, on 
or about 7 February 1946, did, at Fort Oglethorpe, Georgia, 
on or about 14 April 1946, escape from said confinement 
before he was set at liberty by proper authority. 

Accused pleaded not gullty to, and was found gullty- of, the Charge and 
Speci1'ication. Evidence of one previous conviction for absence without 
leave for over two and one-half months was introduced. He was sentenced 
to dishonorable discharge, tota.L forfeitures and confinement at hard labor 
for one year. The reviewing authority approved the sentence, but remitted 
the unexecuted portion of the confinement at hard labor. 

3. The evidence for the prosecution consists of an extract;·copy of 
the guard report of the Post Guard House, Fort Oglethorpe, Geor~• showing 
the accused in confinement on 7 February 1946; a second extract.. af>P.r ,0£ 
the guard report of the-same station showing the accused from con!,:thement 
to escape on 14 April 1946; and a third extract· copy or a guard rsport 
or Offutt Field, Fort Crook, Nebraska, showing the accused subsequently 
confined on 10 December 1946 (R. 6, f'.ros. Ex. 1,2 and 3). 



4. The evidence for the defense consists in the accused's testimony 
that at the time of his departure from Fort Oglethorpe he was a trusty; 
that he was quartered in t.he annex on the side of the guardhouse; and 
that he had the privileges of the whole base, beyond the fenced-in confines 
of the prisoner's compound (R. 9). 

On cross-examination the Trial Judge Advocate asked the accused a 
question concerning his status as a prisoner, as follows: 

"As a matter of fact, at that time your record showed that you 
had six previous convictions by Court :Martial., didn't it?11 

In response the accused replied, "Yes, Sir11 (R. JJ.). The defense counsel 
:immediately 9bjected to the question and answer on the ground that con
sideration cou.1.d lawfully be given to previous convictions only after 
a finding of guilty, and that even after conviction the court coUJ.d consider 

. only those convictions which had occurred during the past year. To this 
objectio~ the Trial Judge Advocate replied, as follows: 

"That is true, as far as it goes, but we have here a situation in 
which a witness has testified as to the fact that he was a trustee 
prisoner. l'ie have no way of .refuting it; ·no way of producing the 
Po.lice and Prison Officer; just the bare statement of the accused 
that he was a trustee. This line of cross-examination is intended 
to impeach the witness by showing the improbability of his state
ment that he was ma.de a trustee, when he had a record of six 
previous convictions." (R. J.2, Underscoring supp.lied) 

Following the above statement, the court was closed and. upon being opened 
the I.aw Member announced th.at t.he objection of the defense counse.L was 
sustained, ani that the members of the court were not to consider a:ny 
statement ma.de concerning previous convictions by Court Martial (R. 12). , 

5. The specification alJ.eges that the accused was in ~onfinement in 
the Guardhouse at Fort Oglethorpe, and that on or alx>ut 14 Apri.l 1946, 
he did "· •• escape from said confinement before he was. set at liberty. 
by proper authority." 

"Confinement imports some physicaJ. restraint11 and the off'ense of 
escape from confinement imports., "Any comp.l.eted casting off of the 
restraint of confinement. •• ·" (M'~M, 1928., par 139a and b). In CY 
201493, Smith., it was he.ld that an accused who .l.eft-his post wit.hout 
authority after. having been detailed to work outside of the guardhouse 
without an armed guard had not broken away from physical restraint, 
and coutd not· lawfully., th.erefore, be guilty of an escape from confine
ment. It was also held in t.hat case that a breach of parole is not a 
lesser included offense under a charge of escape from confinement. 
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The above authority placed upon the prosecution the burden of 
establishing that t.he accused cast of£ some physical restraint on the 
day of his unauthorized departure. Ail of the ct.her e.lement.s of the 

. aileged offense were CJ.early admitted by the accused. The evidence for 
the prosecution on this one vital point in controversy consists solely 
of the four words., "From conf t.o escape1i recorded in the morning report 
of .J.4 April 1940. The officer who made that entry was not present as a 
witness., and his st.at.ement coUld not be analyzed under the test of cross
examination. Although there is no cause to doubt his integrity., there 
was .no way to determine his underst.anding of the legal., as distinguished 
from the administrat.ive., significance of the words recorded. There was 
no way to determine whet.her he regarded the ·maintenance or physical 
restraint. as an essential element to the offense o£ an escape from · 
confinement.. Al.though the Manual for Courts-Martial makes such an entry 
;erima ~ evidence of the events recorded., the Manua.l does not free it 
from its obvious frailty (MCM 1928., par 117). · . 

Opposed to the tmanalyzed evidence above described., wa.s the accused I s 
testimony- decying that, he was under physical restraint on the day of his. 
unauthorized departure., and asserting that he was a trusty at that time. 
In view of this state of the evidence it was ob"rj.ous that the credibility · 
or the accused was the most vital issue before the court. Because of tlat 
fact., simpl.e rul.es of fairness required that the court be given an oppor
tunity for an unprejudicial evaluation of the accused's testimon;r. The 
court was deprived of t.Mt. opportunity. The TriaJ. Judge Advocate not 
only asked the accused the highly unfair question concerning sµ previous -· 
convictions., but au_f2Uented that error by proclaiming that "This line of 
cross-examnation f!raif intended to impeach the witness by showing the 
improbability of bis statement that he was made a trustee., when he bad 
a record or six previous convictions.a 

Although the court was inst.ru.cted not to consider the statement 
concerning t.he accused's previous convictions., it promptly expressed its 
disbe.lie£ or his testimony by finding him g11i.1.ty as charged. In the 
case of Maytag v. Cummins., 260 F. 75., the Court announced the correct 
rule comerning the erroneous consideration or inadmissible evidence, 
as £ oll.ows: · · 

tt The general. ru.le is that if evidence has been erroneously 
admitted during the triaJ.., t.he error or its admission is cured 
by its subsequent rlthdrairal before the close of the trial or by 
a clear peremptory instruction to the jury to disregard. it. ••• 

"But there is an exception to this ru.J.e. It is that., where 
the appellate court perceives from an examination of the record 

·that the inadmissibl.e evidence made such a st.rong impression 

.3 



upon the minds of the jury- 'that its subsequent withdrawal or the 
instruction to disregard it probabJ.y failed to eradiqate the 
injurious effect of it from the minds of the jury-, there the 
defeated party did not have a fair tl'rla.l of his case, and. a 
new tria..L shouJ.d be granted." (To the same effect see Wharton's 
Cr1rn1nal Evidence, Sec 265, and Wigmore on Evidence, 3rd Ed, Sec 19). 

In the case of Shepard v. United St.ates (290 U.S. 96, 54 s. ct 22), 
Ur. Justice Cardoza reminds us that 11 lt is £or ordinary minds, and not 
for psychoanalysts that our rules of evidence are framed••••• :lhen 
the risk of confusion is so great as to upset the balance or t;i.dvantage., 
the evidence goes out. • · • • These precepts of caution are a guide to 
judgment here." 

In the simi.Lar case of Bo_yd v. United States (142 u.s. 450., 35 L.ed. 
1077, 12 s.Ct 292), Mr. Justice"Harlan, in considering the effect of the 
erroneous reception of evidence of previeus crimes, ma.de the statement, 
as follows: · 

"But we are constrained to hold that the. evidence as to the 
Brinson,· Mode and Hall robberies was inadmissible for the 
identification of the defendants, or for any other purpose 
'Whatever, and that the injury done the defendant, in that 
regard, was not cured contained in the Char e. • • D'l'l'V~-"'" 

However epraved in character, and. however u.U of cril!le their 
past lives may have been, the defendants were entitled to ,be 
tried upon competent evidence., and only for the offe~ · 
charged." (underlining supplied). 

Whether the corrective instructions in the present case resulted in 
so freeing the minds of the court from their natural distrust of a 
soldier, who had a record of six previous convic~ions and who was 
described as unworth;y o£ being a trustee, as to permit it fairly to 
evaluate such so.Ldier 1s testimony ma.y remain theoretically in doubt. 
There can be no doubt, however, that to expect compliance with such 
instruction is to call for a"· ...feat beyond.·the compass of ordinary 
mindsV (Shepard v. United States, supra). Moreover a trial in which 
the members of the court are asked to perform such a feat affecting 

• the only factual. issue in question is fatally ini'ected by extraneous 
and unlawful considerations and runs"• •• a.foul of t~e basic standard 
of fairness which is invo.Lved in the constitutional concept of due 
p~ocess of la.w. 11 (United States v. Hiatt., l4.l F.2d 664) . 

' The extent to which tbs ina.dmissib.1.e evidence in this case., and 
the Trial Judge Advocate 1s prejudicial statement were deliberated upon 
by- the court is shown by the fact that the court was cleared and closed., 
and that upon its reopening the La.w Member announced that _the objection 
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of' the defense was sust.ained (R• .L2). It is hardly arguab.Le that a 
matter so pointedly presented to the court affecting vita..ily the on.J..y 
controverted issue in the case, and so deliberatively considered by 
it, couJ..d be efrectively disregarded. 

6. For the reasons st.ated, and because of the pecu.Liar facts of 
this case, the Board of Review holds that the record of trial is legally 
insufficient to sustain the fincting and the sentence. 

http:arguab.Le


;I.c-..3'! c;' 3;::2230 1st Ind 

·::), JAGO, 'J8.shini.;ton 25, D.,:.. 

TO; The Comnanjing General, Seconcl Air Force, Offutt FiP.1:1, Fort Crook, 
Hebraska. 

1. In t!1e case of Private ~rnest J. Coolc (37669774), Company 5, 
J+,rmy Ground Service ::'orces, Reception Station, Service Command Dnit 
L..i.67, atGention is invited to the fore;oin~ hol1in8 by the Dcard of 
B.e-,riew-, which holding is hereby approved. I recommend that the findings 
of s,1ilty and the sentence be vacated. 

2. ·nhen copies of the published order in this case are f· rvrarded 
to this office they should be accompanied by the fore 6oinz holding and 
this indorsement. For convenience of reference, please place the fiJ.e 
number of the record in brackets at the end of the published order, as 
follows: 

(C:11 322230). 

HUBERT D. HOOVER 
1 Incl Brigadier General, United States Army 

Record of trial Acting The Juqge Advocate General 
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(99)WAR DEPART:MENT 
In the Office of The Judge Advocate General 

.. Washington, D.C. 

JAGK - CM 322254 
. 15 JUL 1947 

UNITED STATES ) CONTINTh"rAL BASE SF.CTION 
) 

v. ) Trial by G.C.M., convened at Bad 

Second Lieutenant THIDOORE 
A. i,'.F.'3'I'ON (0-2011687), 

) 
) 
) 

Nauheim, Germany, 9 April 1947. 
Dismissal. and fine of $400.00. 

Infantry. ) 

OPINION of the BOARD OF REVI:&7 
SILVERS, McAFEE and ACKROYD,- Judge Advocates 

l. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion, to the Judge Advocate General. 

2. The accused was tried upon the following Charge and Specification: 

CHA.t~GE: V:i:iation of the 96th Article of War. 

Specification: In that, Second Lieutenant Theodore A. Weston, 388th 
Transportation Corps Truck Company, did, at or near Mannheim, 
Germany, on or about 21 March 1947, wrongfully and unlawfully, 
while Officer of the Day, have carnal knowledge of Kathe Holl, · 
a woman not his wife, in the Ladies Rest Room of the 6th Trans
portation Corps Enlisted Men's Club. 

He pleaded not guilty to and was found guilty of the Charge and 
Specification. No evidence of any previous convictions was introduced. 
He was sentenced to be dismissed the service and to pay the United States 
a fine of four hu.'1.dred dollars ($400.00). The reviewing authority approved 
the sentence and forwarded the record of trial for action under Article of 
War 48. 

3. Evidence for the prosecution. 

On the night of 20-21 March 1947 the accused, a member ot the 388th 
Transportation Corps Truck Company, was officer of the day. Technical 
Sergeant J~~es H. Francois, 3395th Transportation Corps Truck Company, 
was Provost Sergeant (R. 16). Both were members of the 6th Transportation 
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Corps Truck Battalion stationed at Kaiser-Wilhelm-Kaserne, Mannheim, 
Ger.many (R. 15, 28). Sometime during the night of 20-21 March 1947 and before 
12:30 a.m., the accused and Sergeant Francois inspected the guard post and 
then v1ent to inspect the enlisted men I s club. The inspection of this club 
was part of the duty of the officer of the day. The club employed two 
German girls and it was his (Sergeant Francois) duty to see that·no enlisted 
men remained in the club molesting the girls a.f'ter closing time. They 
arrived at the club between 12:30 and 12:45 a • .:n. Sergeant Francois com
pleted his inspection and left the accused in the club (R. 15-18). 

Kathe Holl, a single woman worked for the enlisted men's club at 
Kaiser-Wilhelm-Kaserne.· She si3.w the accused in the club during the evening 
of 20-21 March 1947, however he did not remain there until closing time. 
J\!ter finishing her work she went to the ladies' rest room to refresh 
herself. While in the rest room she removed her dress. The accused 
entered the rest room grabbed her sleeve, pressed her "on the wash bowl'' 
and had sexual intercourse with her. They remained in the rest room about 
two hours and during this time the accused had sexual intercourse with her 
on two other occasions. While they were in the rest room Rosi Roder came 
into the room. About 5:00 a.m. she told Rosi Roder that accused had 
intercourse Yd.th her. About 8:30 a.m. she reported the incident to 
Lieutenant Warren (R. 6-10). 

Rosi Roder worked at the enlisted men's club as a waitress. On the 
night or 20-21 ,March 1947 she saw the accused and Kathe Holl in the ladies 1 

r.:cit room at the club. Kathe Holl was dressed in her underclothing. The 
accused was fully dressed. She made three trips to the rest room at 
about one half hour intervals. The first time she went into the rest room 
Kathe Holl was standing. On her last trip to the rest room Kathe Holl was 
sitting on the noor. About 5:00 a.m. Kathe Holl told her that the accused 
had had intercourse with her three or four times. She heard Kathe Holl 
tell Lieutenant 'Warren's secretary that the accused had intercourse with 
her twenty times that night. Kathe Holl 1s general reputation for telling 
the tru.th was good (R. 11-13). 

First Lieutenant Morton Rosenthal, Medical Detachment, 6th Transporta
tion Corps examined Kathe Holl on or about 2i March 1947. She had eight or 
ten black and blue marks on both her arms "and on the inner aspect of her 
thighs; what I would call very superficial lacerations." He was unable to 
determine whether or not she had had sexual intercourse just prior to 
the examination because he did not have the necessary equiJlllent to .make 
the proper laboratory tests. At the time or the investigation her hyman 
was not intact (R. 13-15}. 

4. For the Defense. 

Master Sergeant John J. Lewis, 436 l'>u.artermaster Supply Company, 
testified that he had kno¥m Kathe Holl since 21 March 1947. He ".found on 
some occasions she didn't tell ·the truth. I can prove it by an accident 
that happened a couple of days ago." (R. 20) 
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Staff Sergeant 'Nillie Brent, Provost Section, 6th Transportation 
Corps Battalion, testified that he had soldiered with accused since 1942 
and that the accused's rep-.itation was e;ood (R. 21, 22). 

By stipulation it was shown that accused enlisted in the Army in 1941. 
Before accepting his commission he was given an honorable discharge. He 
received the Bronze Star for gallentry in. action. He landed in France 
on 7 November 1944 and is entitled to wear 5 battle stars ori his El'O 
ribbon. He is entitled to wear the Belgian Croix de Guerre. The citation 
awarding the Bronze Star was received in evidence as a defense· exhibit (R.22). 

The accused was warned of his rights as a witness and elected to make 
an unsworn statement to the court. He stated that he went to the clnb with 
Sergeant Francois. They checked the club and as it was a large place they 
checked separate parts of the club. The check was completed at eleven 
thirty. He left the club immediately after Sergeant Francois and reported 
to the Provost Office. He then checked the guards in the Kaserne with 
Sergeant Francois. They completed this check about 1:30 a.m. and returned 
to the Provost Office. He inquired of the desk sergeant about calls and 
found that there were no calls to be answered. Sergeant Francois then 
said that he was going to his quarters. The accused informed the desk 
sergeant that he was going to the 388th Truck Company. On the 21st of 
1Ia.rch 1947 he did not have sexual intercourse with Eathe Holl (r:. 24, 25). 

5. Rebuttal evidence. 

Technical Sergeant Francois testified in rebuttal that he checked the 
guard posts with accused prior to their check of the enlisted men's club. 
The check at the club was made after midnight. He left the club and went 
to the provost marshal's office. He did not see the accused at the provost 
marshal I s office at this t :i.me (a. 25, 26). 

Lieutenant Colonel Joseph J. Borchert, commanding officer of the 
accused testified that he had known the accused for six weeks and that his 
reputation v;as poor (R. 29). 

Major Louis s. Leatham, 6th Transportation Corps Truck Battalion 
testified that he had kno~n tr.e accused for about eight months and that 
his reputation was 11 medioc-re. 11 On cross examination Major Leatham. stated 
that by reputation he me:.ns the r.1anner of performing military duties and 
"reputation as being trustworthy" (rl.. 30, 31). · 

6. It is a violation of Article of ;,far 96 for a person sub,iect ~o :riili
tary law;·. to en~age in sexual intercourse with a.woman not his wife(C.M 10446 
-~, 22 BI:t (1'1'0 1 297, 303). The expression "carnal knowledge" used in the 
specification means "sexual intercourse11 (C1! 4ll9 W'illis, 11 BR (EI'O), 369, 
380). The evidence a~ply establishes that on the night of 20-211:arch 1947 
the accused spent some two hours with Kathe Holl, an unmarried woman, in 
the ladies' rest room of an enlisted men's club and during this time he had 
sexual intercourse with her. The fact that the accused was the officer of 
the day aggravates his offense, it being his duty to prevent disorders and 
misconducts such as he committed. 

3 -
: -~, ,... t· ... ,:--: :. ~ 

\._/ ... ,_....... .., .. 



ho2) 

7. War Department records show the accused to be 32-2/12 years of 
age, married and separated from his wife. He completed two years of 
high school. Prior to his entry into service he was a truck driver earning 
~25.00 per week. He was jnducted into the service 16 October 1941 and . 
became a staff sergeant. He received a Bronze Star Medal for heroic 
achievement in action against the enemy on 9 December 1944 near Aachen, 
Germany. On 23 March 1945 he was appointed and commissioned a temporary 
Second Lieutenant, Infantry Army of the United States. His efficiency 
reports for the year'l945 are superior and excellent. 

8. The court was legally constituted and had jurisdiction over the 
accused and the offenses. No errors injuriously affecting the substantial 
rights of the accused were _committed during the trial. In the opinion of 
the Board of Review the record of trial is legally sufficient to support 
the findings of guilty and the sentence and to warrant confirmation of the 
sentence. Dismissal is authorized upon conviction of Article of \·;ar 96. 

Judge Advocate 

~ f :Y>'.l ~ Judge Advocate 

____O_N....;;;;LE_~--~VE Judge Advocate ________, 
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JA.GK • CM 322254 1st Ind 

WD, JAGO, Washington 26• D. C. \,. 

TOa The Under Secretary of War 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, there 
ar• tranamitted herewith for your action the record of trial and opinion 
of the Board of Review in the case of Secom IJ.eutenant Theodore A. 
Weston (0-2011687), Infantry. 

2. Upon trial by general court-martial this colored officer was found 
guilty of having carnal knowledge of Kathe Holl, an umnarried feml•, in 
the rest room of an enlisted men's club, and while on duty as officer of 
the day,· in violation of Article of War 96. He was sentenced to be di•• 
mis1ed the serTice and to pay to the United States a fine of four hundred 
dollars ($400.00). The reviewing authority approved the sentence and for
warded the· record of trial for action pursuant to A.rticle of War 48. 

3. .A summary of the evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the opinion of the Board that the rec
ord of trial is legally sufficient to support the findings of guilty and 
the sentence a.nd to warrant confirmation of the sentence. 

On the night of 20-21 March 1947 the accused was office?' of the day 
for his organization at Mallnheim, Genrany. His duties required him to 
inspect the enlisted men's club. He made an inspection a.bout 12a30 a.m.~ 
which was e.f'ter the club had closed for the night. Kathe Holl, a single 
women employed by the club, wu in the la.dies' rest room preparing for 
the night. The accused entered the rest room and remained about two hour, 
with Miu Holl. During this time he committed three act. of sexual inter
course with her. She testified that she resisted and did not consent. A 
medical examination made the following day disclosed th& t Miss Holl had 
black and blue marks on her arms and superficial lacerations on her thighs. 

4. War Department records show the accused to be 32-2/12 years of age, 
married, but separated from his wife. He waa a truck driver prior to his 
entry into service. He was inducted into the service on 16 October 1941 
and became a staff sergeant. He received a Bronze Star Medal for gallantry 
in action nea.r Aachen, Ge~, on 9 December 1944. On 23 J.Brch 1946 he wu 
commissioned a second lieutenant, Arra:, of the United States. 

5. The offeme of fornication committed by the accused was somewhat 
aggravated by his status and the place of commission. The medical examina
tion revealed that Miss Holl received s.oma rough treatment. I recommend 
that the sentence be confirmed but in Tiew of the nature of the offense 
and all the circumstances recommend that it be commuted to a reprimand and 
'forf~iture of $100 pay, and that the sentence a.s thus commuted be carried 
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into execution. 

6. Inoloaed is a form of action designed to eff'eot the foregoing 
reoommenda.tion, should it meet with 7our a.pprova.l. 

~ Qr1(l...,_. ,.,._ j 
2 Inola i'HOMAS~. ~ . 

1. Record of trial .Major General 
2. Form of action The Judge Advooate General 

( GCMO 314, 29 Aug 1947)., 
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WAR DEPART'.JENT 
OFFICE OF THE JUDGE ADVOCA'1'E GENERAL (105) 

WASHINGTON 25, D.C. 

JAGV CM 322255 

UNITED STATES ) 
) 

v. ) 
) 

Private RAYMOND s. RUCH ) 
(45004410), Troop E, 81st ) 
Const.abUJ.a.ry Squadron, APO ) 
65, at.tached unassigned to ) 
St.ockade, Headquart.ers 3rd ) 
Constabulary Regiment, APO ) 
lb9. ) 

9 Sept.ember l947 

UNITED STATES CONSTABU.URY 

Trial by G.C.M., convened at 
Heidelberg, German;:,, 7 March 
1947. Dishonorable discharge 
and confinement for three (3) 
years. United St.ates Disci
plinary Barracks. 

HOLDING by the BOARD OF REVIEW 
BAUGHN, O'BRIEN and. SPRINGSTON, Judge Advocates 

1. The record of tria..l. in ..he case of the soldier named above ha.s 
been examined.by the Board of Review. 

2. The accused was tried. upon the following Charge and Specification: 

CHARGE: Violation of the 93rd Article of V{ar. 

Specification: In that Private Raymond s. Ruch, Troop "E", 81st 
Constabulary Squadron, APO 65, US A:rrrry, having taken an oat.h 
in a t.ria..L by courtr-martial. of Private Clarence R. :W.U.er, 
Headquarters Troop, )rd Constabu.Lary Regiment, APO lb9, US 
Arm::!, before Captain Thompson L. Raney, Headquarters, Jrd 
Constabulary Regiment, a competent officer, tha.t he would 
testify truly, did at Gaffey Barracks, Wetzlar, Germa.ey, on 
or about 10 January 1947, wi.l.L1'u.l..l.y, corruptly, and contrary 
to such oath testify in subst.ance that he did not go into the 
Special Service Building, at Gaffey Barracks, Wetzlar, Germany 
during t,he ai'ternoon of 2b December 194b, and that he did not 
attempt to hand.Le any liquor in said building on 2b December 
19461 which testimony was a ma.teria.J. matter and which he did 
not then believe to be true. 

The accused p~eaded not guiJ.t,y to the Charge and the Specification. He 
was found not guilty of the Charge but guilty of a_ violation of the 96th 
Article of War, and guilty of the Specification except the words 11was a 
r.iateria.J. matter and which." Evidence of three previous convictions was 
considered. He was sentenced to be dishonorably discharged the service, 
to forfeit ail pay and aJ..Lowances due or to become due, and to be con1·1ned 
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a-r. hard .Labor, a,:. such p.1.ace as t,he reviewing autho.n.1.,y may direct, for 
three years. The reviewing authorit~r approved the sentence, designated 
the Branch Unit,ed St.ates Disciplinary Ea.rracks, Green Haven, New York, 
er elsewhere as the Secretary of :;ar may direct, as the place. of confine-· 
ment and forwarded the record of trial for action under Article of War 
50½-

3. The evidence for the prosecution shows that the accused was 
sworn as a witness in the trial by special courts-martial of Private 
Clarence R. Miller, Headquarters Troop, 3rd Constabulary Regiment, at 
Gaffey Barracks, Wetzlar, Germany, on 10 January 1947. The special 
order appointing the court was introduce1 in evidence (R. 6,7, Pros. 
Ex. 1). Private Miller was charged with drinking with prisoners, and 
being drunk v,hile posted as a sentinel (R. 7). After the accused was 
sworn as a witness by the Trial Judge Advocate and the 24th Article of 
War and the 93rd Article of War, as pertained to perjury, explained to 
him, he was asked if he had entered the Special Service Building on the 
afternoon of 26 December 1946 (R. 7-9, 14-18). To this question the 
accused replied that he had not entered the building. He was then asked 
by the Trial Judge Advocate if any of the prisoners handled any liquor 
on this date to which he replied that neither he nor any of the other 
prisoners did (R. 7,15). 

Tech Sergeant Elliot B. Taft, Service Troop, 3d Constabulary Regi
ment, APO 169, WetzLar, C-.ermany, testified that the accused was in the 
mi.Litary service, that he had testified previously at the trial of 
Private Miller and that on the 26th of December 1946., the date of 
Private Miller's a.l.l.eged offense, he was Special Service !CO for the 
3d Constabulary Regiment and had liquor stored in the basement of the 
Special Service Building. Further, that men for the various squadrons 
came to the building for an issue of liquor for the Christmas holiday 
and that when the truck of one unit was about half loaded, he saw two 
additional men enter the basement of the building and attempt to pick 
up a case of whiskey. The case being heavy, and Tech Sergeant Taft 
noticing that the men were unsteady on their feet, he approached them 
and asked what they were doing. The two men stated that they were sent 
aver from the guardhouse to help load whiskey. After determining that 
no prisoners were supposed to be there, Sergeant Taft and a Captain · 
O'Brien instructed their guard to return them to the guardhouse. The 
accused was one of these two prisoners observed by Sergeant Ta.ft in 
the basement attempting to load the liquor (R. 13,:14). 

4. After having been advised of his rights the defense offered 
no evidence and the accused, after having been fully apprised of his 
rights, elected to remain silent. 

5. It 1s clear from the findings of the court that the accused 
was not found guilty of perjury, as charged., manifestly because of the 
lack of materiality of his testimoey to the issue or matter·of inquiry 
in the case of Private Clarence :R. Miller on 26 December 1946 (R. 24). 
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Although the court's findings of guilty of the lesser included offense 
of false swearing in violation of Article of War 96, and the approval 
thereof by the reviewing authority, were procedurally proper (CM 192662., 
Rowe, 2 BR 33; CM 198262, Miller, J BR 225; CM 202479, Babbington, 6 BR 
!31; CM 205604, Mickey, 8 BR 205), the Board of Review must now determine 
the legal sufficiency of the record of trial to support the modi.fied 
findings and sentence. 

The offense before the Board is not so called "Statutory Perjury" 
(Section 125, FederaJ. Penal. Code of 1910 (USC 18:2)1))., since that offense 
also requires ma.teriaJ.ity of subject matter, but rather conduct of _a 
discreditable or prejudicial nature, insofar as it affects the military 
establishment., in violation of ArticJ.e of War 96 (para. 152c., MCM, 1928., 
p.191 (CM 192662, Rowe, 2 BR JJ; CM 198262, MilJ.er, J BR 22>; CM 202479., 
Babbington, 6 BR 161JCM 205604, Mickey, 8 BR 205)). As stated, the 
o££ense'is lesser included and related to that of perjury (ibid). Proof 
required for conviction of the last mentioned offense includes: 

11 ••• (f) that such testillony was false, and material to the issue 
or matter of inquiry•••11 (para. 149.J., MCM, 1928, p.1.75), 

whereas proof similarly required for the offense of false swearing includes: 

11 ••• (c) that such testimony was given or the matter in the affidavit 
was false. 11 (para. 1,2.s., MCY, 1928, p.191). 

With respect to the element of proof of f.usity above set forth, the Manual 
for Courts-Martial. expressly provides in the case of perjury that: 

"The testimony of a single witness is insufficient to convict 
for perjury without corroboration by other testimoey or by circum
stances which may be shown in evidence tending to prove the falsity 
•• •" (para. 149.J., MCM, 1928., p.175) • . . 

In the application of this rule., it is well settled that the limitation 
applies to the fact or facts about which an accused testifies rather than 
to the false character of his testimony under oath., viz: 

"The rule o:t" course applies only to the proof of the fact alleged 
· as falsely sworn., and therefore a corrobbration as to the act of 

swearing and the words sworn is not called for." (Sec. 2042, 
Wigmore on Evidence, Vol VII, p.280). 

"In a trial for perjury the uncorroborated testimony o:f a single 
witness is not sufficient to establish the falsity of the state
ment alleged to be perjured. CM 157772 (1923). 11 (Dig.Ops. 1912-40., 
p.332) 
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·wnu.1e historically the rule appears to have been the single common
law exception to the rejection of ecclesiastical. rules regarding the number 
of witnesses., and may additionally have been borrowed from the civil law 
(Wigmore, supra.., P• 273), there is nevertheless sound reason for' its 
retention in a modern system of jurisprudence. Analysis of legal prece
dents in this country shows that the rule requiring corroboration has 
been adhered to in the Federal courts and all state jurisdictions with 
the single exception of Minnesota (State v. Store1, 148 Minn. 398., 182 
N.VI. 613). Reasons in support of the rule may be briefly stated as 
follows: 

"· ••Furthermore, a charge of perjury was the one case where a 
plausible induce-nent for such a rule was presented; because in 
all other criminal cases the accused could not testify., and thus 
one oath for the prosecution was in any case something as agai.I1st 
nothing; but on a charge of perjury the accused's oath was always 
in effect in evidence, and thus, if but one witness was offered., 
there would be merely (as Chief Justice Parker said) oath against 
oath. Thus, in a perjury case, the quantitative theory of testimony 
would present itself with the greatest force ••• The rule is in 
its nature now incongruous in our system••• 11 (Sec. 2040, 2041 
rtigmore, supra., P• 275). 

11At Coilll!lon law the evidence of one Witness is not sufficient to 
warrant a conviction for perjury unless it is corroborated in 
some material particular. But for this rule, in such a case., 
there would be only one oath against another. The rule is founded 
on substantial justice, and the court should so instruct the jury. 11 

(Sec. 1397., Wharton's Criminal Evidence, Vo.L 3, p.2284). 

Fundamentally, the same reasoning and logic is applicable also in 
the case of false swearing, and the rule requiring corroboration has 
similarly been adhered to with respect to the essentials of proof for 
conviction of this offense, viz: 

"• •• A conviction [!or false swearlllfl will not be sustained 
unless founded on the evidence of two credible witnesses, or on 
that of one such witness corroborated strongly by circumstances 
pointing to the falsity of the statements." (Sec. 7.L3(658) 
Underhill's . Criminal Evidence, Fourth F.dition, p.1)28; State v. 
Mi.Her., Missouri App. l::>9; Aguierre v. State, ,31. Texas c'r:"""519, 
21 s.~~. 2So; Regina v. Browning, 3 Cox c.c. 437, 438). 

Although the question of whether or not corroboration is necessary 
for conviction of false swearing has not been expressly decided by 
military tribunals, the only available precedent strongly indicates 
that the rule does apply, ton-it: 
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11 ffe may assume, though the question has not been authorit.atively 
settled for court-martial procedure, that the rule applying to 
prosecutions for perjury, that the testimony of one witness is 
insufficient to convict without corroboration by other evidence, 
direct or circumstantial, tending to prove falsity (p. 175, MCM) 
applies in false swearing cases such as this one" (CM 192495, 
Dockery (1930)). 

Aside from the testimony of one witness, Technical Sergeant Elliot 
B. Taft (R. lJ,14), the record of trial in the instant case is wholly 
void of proof of falsity, either direct or circumstantial, of accused's 
alleged acts of (1) going into the Special Service Building at Gaffey 
Barracks, iletz.lar, Germany, during the afternoon of 26 December 1946, 
or (2) attempting to handle liquor in that building on the same date. 
The evidence of record being thus limited, there is a failure of legal 
proof of false swearing., as found by the court. 

6. For the reasons stated above., the Board of Review holds tha,t 
the record of trial is legally insufficient to support the findings and 
sentence. 
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JAGV CM 322255 1st Ind 

WD, JAGO, Washington 25, n.c. 

TO: The Commanding General, United States Consta.bularyj APO 46, c/o 
Postmaster, New York, New York 

1. ·rn the case or Private Raymond s. Ruch (45004410), Troop E, 
81st Constabulary Squadron, APO 65, attached unassigned to Stockade, 
Headquarters 3rd Constabulary Regiment, APO 169, attention is invited 
to i:.he foregoing holding by the Board or Review, which.holding is hereby" 
approved. I recommend tha.-t the findings of guilty and the sentence be 
va.ca.ted. 

2. When copies or the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of retererx:e, please place the file 
number of the record in brackets: at the end or the published order, as 
followsz · 

; 

..:. i THOMA.s R•.GREEN · 
1 Irx:l . > · llajor Generai 

Record or Trial ·· . ____; >·· The Judge Advocate General 

.,. 



DEPART1iElIT OF THE A.I>J.r£ 
~ 

OFF:0E OF 'l'HE JUDGE ADVCX:::.A.'rE GENERAL 
lV'ASHINGTON 25, n.c. ' 

JAGV CM 322257 

UNITEI, ST.A.TES ) UNITED STATES CONSTA.BUIARY 
) 

v. ) .Tria.L by o.c.M., convened at 
) Bamberg, Germaey-, 6 March 1947. 

Pri.vate First Class GLENN ) Dishonorab.Le discharge and con
HA.tt'l'W.N (42241591), Head ) finement .for one (l) year. 
quarters Troop, 6th Con ) Disciplinary ~racks. 
stabulary Regiment, APO 179. ) 

HOLDING by the BOARD OF REVIEW' 
BA.UGHN, O'BRIEN and SPRINGSTON, Judge Acvocates 

' l. The record of .trial in the case of the soldier named above has 
be en examined by the Board o:£ Revie'II'. 

2. · Accused was tried and found not guilty o:£ the Specification and 
Charge I, and. guilty o:£ the .,t'ollowing Specifications and o:£ Charge II: 

CHARGE IIz Violation of the 96th Article of Tar. 

Specification la In that Private First Class Glenn Hartman, Head- · 
quarters Troop, 6th Constabulary Regiment, did, on the road 
between Holl.feld and Bayreuth, Germa.ey, on or about 15 January 
1947, while operating a motor vehicle, wrongfully carry un
authorized persons in said vehicle, in violation of standing 
orders. 

Specliication 21 In that Private First Class Glenn Hartman, Head
quarters Troop, 6th Constabulary Regiment, did, on or about 
15 Ja.miary 1947, wrong:£ully and unlawfu.J.ly have sexual. inter
course with Maria Meschner, a woman not. his wife. 

No. evidence of previous convictions was introduced, Accused was sent.enced 
· to be dishonorably discharged from the service, to forfeit all pay and 
allowances due or to become due, and· to be confined at hard labor, at 
such place as the reviewing authority may direct for a period of one year. 
The reviewing authority approved the sent.ence, designated the Branch 
United States Disciplinary Barracks, Green Haven, New York, or e.Lsewhere 
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as the Secretary of War may direct, as the place of confinement., and for
warded the record of trial for action pursuant to Article of War .so½. 

3. Accused, returning from Bamberg to Bayreuth, Germany, in a 
jeep, "picked up" ·two German girls, Maria Heschner, a housemaid., and 
I.lse Sawatzki, her friend, who were 11 hitch-hiking11 a ride. A short 
distance from the point the girls entered the jeep accused stopped the 
car and left the vehicle, stating his lights were not in order. U'hen 
he reentered the car he left his gloves on the hoed an1 then told I.lse 
Sawatzki to get them. When, in compliance with this direction, she 
left the vehicle accused drove off. After driving a short distance 
accused told Maria Yeschner that he wanted to have sexual intercourse 
with her. When she refused and resisted his advances, accused slapped 
her, took off her 11 pantiesn and had sexual relations with her, first 
with, t.hen without, a prophy.lactic. Accused had a pistol with h:im and 
Maria testified he point.ad the pistol at her when he requested inter
course and laid the_pistol in the car seat during the sexual act. There
after accused threw her clothes out of the car and forced her to leave. 
the vehicle (R. 10). Accused made a pre-tria.L Sliorn statement admitting 
sexual intercourse with Maria Meschner but contending it was without 
force, with her cooperation, and without the use of the pistol. 

A standing order, disseminated to a.U. drivers of vehicles verbally, 
prohibited the carrying of civilians in ArJIV cars without prior authoriza- · 
ti.on from the commanding officer of the troop. 

4. a. The Charge of fornication. 

11At common law fornication, according to the better view, is 
not a misdemeanor in this country." (Wharton's Criminal Law, VoJ.. II, p. 
2410) The offense with which accused was charged, sexual intercourse 
with a. woman not his wife, is simiJ.ar., at civi.J. law, to fornication, 
an offense generally of statutory creation., if recognized at all. 
Congress has not in terms dec.lared fornication an of1·ense in statutes 
of genera.l application (cf: 18 USCA, secs 451-468 and Ex parte Isojoki., 
222 Fed (9th Cir) l~l, l~J), but fornication is denounced by Congress 
as an offense wnen commit.ted within any territory or district., or 
within or upon any place within the exclusive jurisdiction of the 
United States (18 USCA, secs ~1.1, 518)., and also in the District of 
Columbia (D.C. Code., sec 22-100.i (6:176a)). No specific Article of 
War makes sexua+ intercourse between a male member of the military 
forces and a female over the age of consent, not his wife., an offense. 

Since accused is charged under Article of War 96, it is necessary 
in order to determine whether an offense has been alleged to consider 
the relation the words contained in the Specification., nwrongtully 
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and unlawi'u.Uy have sexual intercourse with ••• a woman not his wife 11 

bear to the underscored portion' of Article of 1:Iar 96; followin:::;: 

11A."ltT. 96. General Article.--Though not ment.ioned in these articles, 
ail disorders and neglects to the prejudice of good order anct 
military-discipline, all conduct of a nature to brirlG discredit 
upon the military service, and all crimes or offenses not capital, 
of which persons subject to military law may be guilty., shall be 
taken cognizance of by a general or special or summary court
rnartial, according to the nature and degree of the offense, and 
punished at the discretion of such court. 11 · 

1Toile implication may be drawn from some opinions of the Boards of Review 
that crimes or offenses not capital committed in violation of public law 
as enforced by the civil power are punishable notwithstanding the situs 
of the-offense., the language of the Manual., to wit, 

"* * * The 'public law 1 here in contemplation includes that 
enacted by Congress or under the authority of Congress. For 
example., it includes (but onl as to violations within their 
respective jurisdictions the Coe o t e District o Co umoia, 
and the laws of the several Territories and possessions of the 
United States. A person subject to military law cannot., however,. 
be prosecuted under this clause of the article for an act done 
in a State, Territory., or possession which is not a crime in 
that jurisdiction, merely because·the same act would have exposed 
him to a criminal prosecution in a civil court of the District 
of Columbia had he done the act within the jurisdiction of such 
court. But such act., of course., might in a proper case be made 
the· basis of a prosecution under one of the other clauses of this 
article as being a disorder., a neglect., or conduct of a nature 
to bring discredit upon the military service." (Par. 152c, MCM, 
1928)., -

makes it clear that this interpretation as to local application of the 
laws l:iJn.its punishable offenses beyond the respective :territorial juris
dictions to appropriate cases involving a disorder, a neglect, or con
duct of a nature to bring discredit upon the military service. (Cl! 
211420., McDonald., 10 BR 63). In the case under consideration the 
offense charged was not committed in the District of Columbia, or in • 
one of the several Territories and possessions of the United States, 
nor can Germany be considered a friendly foreign country, within the 
purview of the rule that violations of the laws of friendly foreign 
countries may be "chargeable as conduct of a nature to bring discredit 
upon the military service." {M.CM., .1921, P• 463) · 
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Unless the offense of fornication was committed in such manner 
-as to be of a public nature or of sue};). character as to constitute a 
nuisance, the civil authorities usually have not taken cognizance 
thereof even though in some jurisdictions they could prosecute under 
local statutes. The act itself cannot ,be classed as a disorder; or a 
neglect, nor can it, in the absence of specia.L circumstances not-here 
alleged, be said to constitute conduct of a nature to bring discredit 
upon the military service. Furthermore, the use pf the words "wrong
fully and unlawfullyt' can hardly be construed to add potency to the 
Specification since a fair construction of the language used impe.1.s 
to the conclusion that the gist or gravamen of the offense is the fact 
of sexual intercourse between two adu.Lt persons neither of w9om is shown 
to be married. And were it necessary to concede that proof/of 11wrongful11 

or "unlawful• conduct had been adduced, which is not necessary in the 
instant case in view of the court's findings that accused,was not guilty 
of rape, as hereafter discussed, still it.would b'e'd.ifficu.Lt, if not · 
untenabJ.e, toho.Ld that such proof would correct or c-Jre a Specification 
which did not as a matter of law state an offense. The Board is of the 
opinion that sexual intercourse out of wedlock is not, unless accompanied 
by conditions ma.king such act.a disorder, or conduct of a nature to bring 
discredit upon the military service, a punishable offense under Article 
of War 96, and cases so holding may be distinguished· on the ground that 
minors under the age of consent were imro.Lved. (Compare Cll (ETO) 4119, 
Willis, 11 BR (ETO) 369; CM (ETO) 3044, Mullaney, 8 BR (ETO) 245; CM 
2ll420, Y:Donald, supra)_. · · · · 

The Board has considered the facts in this case in .Light of the 
circumst.ances that the present charge was accompanied by a charee of 
rape, of which latter charge the court found accused not guilty. Su.ch 
finding negatives the ·rorce arxi want of consent indispensable to the 
offense of rape and implies that the court accepted accused's version 
that she did in fact consent. (par. 148b, ?£M, 1928). Such being the 
case the o!fense here charged is substanriaily silllilar in character to 
'tha t recently considered by the Board of Review in CM 317233 11 Martin., 
where it was held that sexual intercourse consunmated in the early 
hours of the morning on a lonely country road with the tacit consent 

· of accused I s companion, and unwitnessed, was insufficient to support 
the charged offense of being "wrongfully disorderly'1 in his relations 
with a female civilian under Artie.Le of War 95. Both the Mart-in case 
and the inst.ant case may be distinguished from the recent case of CM 
CY 322254, Weston., simp.Ly by a reading of the fo.Llowing underscored 
portions of the specification wherein part.icular prejudicial circum
stances adversely reflecting upon the military service have been 
expressly pleaded: 
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-
"Specificat.ion: In that, Second Lieutenant Theodore A. Ueston, 

388th Tran@ortation Corps Truck Company, did, at or near 
Mannheim, Ge:nnany, on or about 21 l!arch 1947, wrongfully 
and unlawfully, while Officer of the Day, have carnal know
ledge of Kathe Holl, a woman not his vrif'e, in the Ladies 
Rest Room of the 6th Transportation Corps Enlisted Men's 
Club. 11 

b. Violation of the standing order. 

Evidence sufficient to support the findings of guilty or the 
offense charged under Specificat.ion 1 of Charge II and of Charge II was 
adduced. The maximum punishment for this offense is confinement at 
hard labor for six months and forfeiture of two-thirds pay per month 
for six months. 

5. The court was legally constituted and had jurisdiction of the 
person and the subject matter. No errors other than those enumerated 
above itljuriously affecting the rights of the accused were committed 
during the trial. For the reasons stated the Board of Review is of the 
opinion that the record of trial is legally insufficient to support the 
finding of guilty of Speci.i'ication 2 of Charge II, but legally sufficient 
to support the findings of guilty of Specification 1 of Charee II, legally 
sufficient to support the findings of guilty of Charge II, and legally 
sufficient t;o support only so much of t.he sentence as imposes confine
ment at hard labor for six months and forfeiture of two-t.hirds pay per 
month for six months. 

(Dissent) . J Judge Advoca,te. 

~~-JO••½~, Judge Advocate. 
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DEPARTMENT OF THE ARMY 
(ll6); ~ 

OFFICE OF THE JUDGE ADVOCA1'E GEN""i:JW. 
WASHINGTON 25, n.c. 

JAGV CM .322257 

UNITED ST.A.TES ) 
) 

v. ) 
) 

Private First Class GLENN ) 
HARTMA.N (42241!:>91), Head ) 
quarters Troop, 6th Con ) 
stabulary Regiment, APO l.79. ) 

Z JUt. l~f 

UNITED STA'l'ES CONSTABlJIARY 

Trial. by G.C.M., convened at 
Bamberg, Germany, 6 March 1947. 
Dishonorable discharge and con
finement for one (1) year. 
Disciplinary Barracks. 

DI$ENT of O'BRIEN, Judge Advocate 

l. I do not concur with so much ·of the holding of the majority 
members of the Board as holds that the record of trial is legally in
sufficient to support the finding of guilty of Speci!ication 2 of Charge 
II and the sentence. Following the reasoning set out in CM 2ll420, 
McDonald, 10 BR 61; CM 10446, Ward, 22 BR (ETO) 297; and CM 4.ll.9:, 1J'illis, 
ll BR (ETO) .369, it is my opinion that fornication, particularly when 
committed under the aggravating circumstances or profligacy and coercion 
here shown, is "conduct of a nature 'to bring discredit upon the mi.1.itary 
service" within the meaning of Article of War 96. The principle of the 
Willis ca_se, supra, is tha"t fornication without aggravation is an offense 
within the meaning of the Article. Both the Willis and Viard cases were 
cited with approval. in a recent opinion or this office (CM .3222,';,4~ Weston). 
There appears to be no direct precedent to the contrary and, notwithstand
ing that it may be impolitic to prosecute for fornication without aggrava
tion, I am aware of' no substantiaJ. legal reason for now rejecting the 
principle of the Willis case. To do so would, in my opinion, be incon
sistent with the policy of' Congress as indicated in the Federal Criminal 
Code (sec. 318 (18 USCA 518)) and the District of' Columbia. Code (sec. 
22-1001 6:176a) and might be construed as taci"tly approving for military 
personnel conduct tha.t has harm.f'ul potentialities for the individuals 
involved and the service and is, a"t least ostensibly, universally con
demned by society as iJilmoral. 

2. The offense of fornication is punishable by confinement at ha.rd 
labor for not more than six months and forfeiture of two-thirds of an 
accused's pay and allowances for a l.ike period (CM 4.Ll.9, supra)~ I 
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concur with the majority members' views as to Specification 1 of Charge 
II. It .f'ollows that, in my opinion, t.he record or trial is legally 
sufficient to BUpport ·the findings and sent.ence • 

.. 
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JAGV C~ 322257 1st Ind 

JAGO, Dept. of the Anrry, .rashington 25, n.c. 

TO: Secretary of the Arrrr;r 

1. The record of trial and accom~)an;,rin6 papers in the case of 
Priv..i.te First Class Glenn Hartman (42241591), Headquarters Trco;;, 6th 
Constabulary Regiment, A.PO 179, toi;ether with the holdin:._; foere,m by 
the Joard of Review signed by two of the three members, the th:~ re nc:fu•cr 
dissenting, are transmitted herewith, pursuant to Artic:!.e of ·:-:ar 5J:, 
as amended by the act of 20 August 1937 (50 Stat. 724) an1 the act of 
1 August 1942 (56 Stat. 732)," for your action. 

2. The accused was founi guilty of Charge II and Specificatior,s l 
and 2 thereunder, alleging, respectively, violation of standinG orders 
and fornication. He was sentenced to be dishonorably discharged lte 
service, to forfeit all pay and allowances due or to become due, and 
to be confined at hard labor for one year. The reviewinG authority ap
proved the sentence, designated the Branch United States Disciplina.ry 
Barracks, Greenhaven, N:.~w York, as the place of confinement, ,ind for
-,"farded the record of trial for action um.er Article of 1iEar 5J½. 

The majority of the Board of Review holds that the record of 
trial is legally sufficient to support the findi.n;s of [,'U.ilty of Char:;e 
II and Specification 1 thereunder, legally insufficient to s-..i.pport the 
finding of i;uilty of Specification 2, Chari;e II, alleging fornication 
in violation of Article of War 96, and legally sufficient to support 
only so much of the sentence as provides for confinement at hard labor 
for six.months ani forfeiture of tvro-thirds pay per month for six m.:::r:tl:s, 
the maximum authorized for the offense of violation of standing orders 
found under Specification 1, Charge TI •. 

I concur in that portion of the holding with respect to the 
finding of guilty under Specification 1, Charge II, but acr~e with the 
dissenting member of the Board of Review that the record of trial is 
legally sufficient to support the find.in£; of cuilty of Specification 2, 
Charge II, and the sentence as approved by the reviewins authority. 

3. The holding by the majority of the Board of Review as to the 
Specification in question is based on the contention that, notwith3tand
ing the evide.'lce adduced, the Specification does not state an offer:se 
and, therefore, the fin:lings of guilty based thereon are not sus::.ainable. 
The Board ackn01,-ledGes, and it is ;-,ell established by the opinion::: of 
this office (CM 2~20 ~ ~onald, 10 BR 61; CM 10446, ~, 22 B~ (ZTO) 
297; and CM 4ll9, i1ilhs, ll BR (ETO) 369), that sexual intercourse out 
of wedlock is an offense under Article of :Iar 96 when accomp:mied i:,y 
circumstances n.lking such act a disorder or conduct of a n...ture to bring 
discredit upon the military service. The Board :::naintains, however, that 
the aggravating circumstances constituting the disorder or neglect must 
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be alleged in the Specification and that where, as in this case, the 
aggravating circumstan::es are not alleged, an offense is not stated. 
It is with this latter view that I disagree. 

In my opinion the use of the words 11wrongfully and unlawful~" 
in tl:].e Specification, when considered in connection with the fact that 

. the Specification is laid under Article of 1iar 96, reasonably implies 
that the alleged act of sexual intercourse was committed under circum
stances of a nature to bring discredit upon the military service. It 
follows that. the Specification complies with the requirements of para
graph 29 of the 1ianual for Courts-Martial, 1928, and fairly apprised 
the accused of the offense intended to be charged.· The defense did not 
attack the Specification by a special plea as to its sufficiency and 
there is no indication in the record of trial that the accused was misled. 

The offense of fornication unattended by aggravating circum
stances is denounced as an offense, punishable by six months confinement, 
by the Federal Criminal Code (Sec. 318 (18 USCA 518)) and the District 
of Columbia Code (Sec. 22-1001 6:176a). 

4. I recommend that the action of the reviewing authority be 
confirmed. I inclose two forms of action, Form A to be used if you 
agree with the holding by the ma.jority of the Board of Review, and 
Form B to be used if you agree Yri.th my recommendation. 

4 Incls THOMAS H. GREEN 
1. Record of trial Major General 
2. Holding by B/R . The Judge Advocate General 

and dissent \ 

J. Form of Action (A)
4. Form of Action (B) 
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-~ WAR DEPARTMENT __ 
OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASHINGTON 25, n.c. (121) 
17 JUL 1947

JAGV CU 3222.58 

UNITED STATES ) 
) 

v. ) 
) 

Private ALBERT D. ZDDAERMANN ) 
(39716726), Headquarters ) 
Troop, !;>1st Constabulary ) 
Squadron., APO 22.$. ) 

UNITED STATES CONSTABUIARY 

Trial by G.C.M • ., convened at 
Regensburg., Germany, 20 March 
1947. Dishonorable discharge 
and confinement !or six (6) 
months: United States Disci
plinary Barracks• 

.. 
HOLDING by the BOARD OF REVmi 

BA.UGHN, 0 1BRIEN ani SPRIOOSTON, Judge Advocates 

1. The record or trial. in the case of the soldier named above 
has been exarn1 ned by the Board o! Review. 

2. The accused was tried upon the tolloW'ing Charge and Specification: 

CHA.ROE: Violation or the 93d Article or liar. 

Specification: In that Private Albert D. Zimmermann., ~ Trp., 51st 
Con Sqdn. did, at Passau, Germany, on or about 13 Februar;y 
1947, .f'eloniously take, steal and. carry away l watch, value 
about $J.OO, and l sweater., value about $3.00., 0£ a total 
value of about $6.00., the property or Private First Class 
James Carlton. · 

Accused pleaded not guilty to and was found guilty of the Specification 
and the· Charge. Evidence of one previous conviction was introduced. ·He 
was sentenced to be dishonorably discharged the service., to forfeit all 
pay and allowances due or to becane due and to be confined at hard labor 
at such place as the rev.lawing authority may direct for six months. The 
reviewing authority approved the sentence., designated.the Branch United 
States Discipli.nar;r Barracks, Green Haven, New York, or elsewhere as 
the Secretary- of War may direct, as the place of confinement, and for
warded the record or trial. for action under Article of War 50½• 

J. The evidence for the prosecution shows that., on the morning of' 
13 February 1947, Private First Class James Carlton discovered that his 
watch (Pros. Ex. 1) and hand knit sleeveless Red Cross sweater were 
missing from the room which he occupied with accused (R. 12.,17). cariton., 
on the night before., had placed the watch in his locked wail locker am 
his sweater on a chair in the room (R. 12). He bad placed the locker 

• 



key in his left trouser pocket and, in the morning, found it in his 
right pocket (R. 12). He did not. see accused enter the room during 
the night (R. 15) and accusedI s bed had not been sl.ept in, but he 
noticed in the morn:illg that accused's overcoat, pistol and holster, 
were on a stand at the foot of accused's bed (R. l~,10,18). They had 
not been there when Carlton retired the night preceding (R. 15). He 
had not given anyone permission to take the watch and sweater (R. 14). 
About noon that day, Carlton reported his loss to the first sergeant 
and he accompanied the military police to "the home of accused's ''girl 
friend" (Paula Anertzberger) (R. 13). A sweater was found on a chair 
in her living room (R. 13,15). Carlton.identified the sweater as being 
of the same color and appearance as his sweater:, but was unable to 
identify it positively as his.own (R. 13,.J.4) (Pros. Ex. 2). It was 
admitted in evidence only as a sweater "identical" to accused's (R~ 14). 

Paula Anertzberger testified that accused came to her house early 
in the morning of the day of the search by the military police (R. 19). 
She left the house about 0700 hours (R. 21). Accused was still there 
(R. 21). When she returned at 1100 hours accused was gone and she saw 
a sweater lying on a chair· (R. 20). She had not seen it in accused's 
posses~ion at anytime but it was not there prior to his visit and she 
had no other visitors that morning to her knowledge (R. 201 21). She 
was unable positively to identify Prosecution's Exhibit 2 as "the 
sweater found in her house but stated that it appeared to be the same 
(R. 20). 

The competent evidence for the prosecution further shows, through 
the testimoey of Captain Horace s. Secor, that at about 1800 hours, 
13 February 1947, at the Provost Marshal's Office, he ordered two 
military police to search the accused. The military police and accused 
went into an adjoining office am presently one of the former came out 
and gave the witness a watch (Pros. Ex. l). Captain Secor then asked 
ace.used where he obtained the watch and accused replied "This is a new 
blouse. I don't know how it got in my jacket." The captain did not 
witness the search (R. 7,8). It was stipulated that the value of the 
watch and sweater was $3.00 each (R. 21). 

' 
Captain Secor was also permitted to testify, over the repeated 

objection of the defense (which was overruled by the law member _with 
the comment that, "That L"iestimorq]' is perfectly all right***•"), 
as follows: · 

"Pfc Carlton informed me that a watch and a sweater and some 
candy had been stoJ.en from his locker that night. Carlton 
stated, after I asked him i£ he had anyone under suspicion, 
he said •yes, Albert Zimmermann, who sl.eeps in the same room 
with me. 1 I told the first sergeant to get an MP and a German 
policeman and search the' billets - not the billets, the room 
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where Zimmermann1s girlfriend lives. This was on or about 10:00 
o'clock on the lJth of February. They got a German policeman and 
an MP and they searched this girl's room. At 6:00 o'clock that 
night., I was called to the phone by Capt-~in }ki.jewski, the Provost 
Marshal., and he said that he had the girl and Zimmermann down at the 
MP station arrl he wanted me to get down there and strai&hten it 
out. _I went to the Provost Marshal's office and there was the girl 
and Zimmermann. Sergeant Bohner, my supply sergeant had the sweater 
they had found in the girl's room. I asked the girl when she saw 
Zimmermann and she said that he came at 0500 hours that morning and 
left the sweater to be washed. I asked the MP' s if they found the 
watch and they sa::d 1no 1 • I said •search Zimmermann' they searched 
Zimmermann and found that watch in his blouse pocket, I believe it 
was his left pocket. 11 (R. 7) 

'iben it appeared through cross examination that Captain Secor had 
not witnessed the search, the defense moved that his testimony to the 
effect that the watch was taken from accused's pocket be stricken (R. 9). 
The president of the court then asked the witness what the MP said when 
he handed the watch to the witness, and the witness replied, "He said 'I 
took it fran Zimmormann 1 • 11 (R. 9) Shortly fol.lowing this, defense counsel 
asked for a ruling on the mentioned motion, the court was closed, and, on 
reopening, the law member announced. 11The motion of the defense is sus
tained and that part of the record - that part of the tes'timorzy- will be 
stricken which states that the watch was .found in his pocket" (F •• 9). 
Following this, in re~ponse to questions by the prosecution, the witness 
testified as follows: 

11 0ur MP station has t,wo or three litt.le rooms, the one is where 
the office is. I t,o.Ld the MP' s to take Zimmermann in there and 
search him. In less than ,;wo minutes, they wa.1.ked out with a 
watch, handed it to me and I walked over to Carlton and said 
'is this your watch' and he said 1it is' I turned and gave it 
to the MP 1 s and said. 'keep it for evidence.t 

11 Q Captain., when the MP' s came out of this room, did they indicate 
to you where they.found the watch? 

"A. The :MP that handed me the watch said he fou.."'ld. it. in Zi:ranermann' s 
pocket. 

11Def'ense: Object, it is hearsay. 

11 .Law Member: No, you are overrt:.L -,d. 11 

4. The accused elected t<' .;:-emain silent (R. 22). 
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5. nThe rule is that the reception in any substantial quantity of 
illegal evidence must be held to vitiate a finding of guilty on the charge 

'to which such evidence relates unless the .Legal evidence of record is of 
such quantity and qua..Lity as practically to compel in the minds of consci
entious and reasonable men the finiing of guilty. If such evide:rx:e is 
eliminated from t.he record and t,hat which remains is not of sufficient 
probative force as virt.ua..Lly to compel a finding of guilty, the finding 
shou.Ld be disapproved. CM l,;0415 (1919). 11 (Dig. Op. JAG 1912-.30, sec. 
1284; CM 237711, Fleischer). · · 

6. This record contains an abundance of incompetent evidence. Captain 
Secor was permitted to testify as to the search o! accused ·by the military 
police, even to such details as · in which pocket the watch was found, 
although he had not witnessed the search.· He was further allowed to relate 
that t,he military policeman told him that the watch was .f'oum in accused I s 
pocket. The hE!arsay evidence as to the search proper appears to have been 
excluded by a very imefinite ruling by the law member on motion by the 
de!ense, but the hearsay evidence as to the statement-of the military 
policeman was thereafter admitted by the law member's express ruling. It 
might bf;' assumed that the ·members of the court did not give weight to 
the incompetent evidence so exc.Luded, though even this is doubtful in 
view of the vagueness of t,he ruling, but it can hardly be assumed with 
respect tot.he afore-mentioned expressly admitted incompetent evidence 
which covered a vitally material point in a weak aspect of the prosecu
tion1 s case, that is, accused's possession of.the watch. · 

In connection with the sweater, Captain Secor was erroneously pel'- . 
mitted to testity, over objection, that Miss Anertzberger told him that 
accused ca.Ued at her home and le!t the sweater to be washed. This in
competent evidence was in direct conflict with Miss Anertzberger' s 
testimony, for she stated that she did not see the sweater in accused's 
possession at any time. It, too, supplied a very material and otherwise 
uncovered link.in the prosecution's case, that is, accused's possession of 
a sweateP of questionable identiliy. , · 

It is obvious that the mentioned incompetent evidence is substantial 
in quantity and ma.y not be disregarded as immaterial. It remains to be 
determined whether the legs.}- evidence or record is or such quality.and 
quantity as practically to compel in the minds or conscientious and 
reasonable men the finding. of. guilty. 

7. The findings or guilty or .iarceey or both the watch and sweat,er 
rest on the presumption arising :from accused's allegedly unexplained 
possession of recenUy stolen property (pci.ra. 112a, :r.t:M 1928). The 
competent evidence as to accused's possession of the watch shows, in 
substance, that the accused and two military policeman went into a room 
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together, that presently one of the mili-r,ary police came out of the 
room and handed the missing watch to Captain Secor,; and that. accused, 
on being questioned, denied knowing how the watch got in his. pocket. 
It might reasonably be inferred from these facts th3.t the accused was 
searched and that, the watch was found in his pocket, but it can hardly 
be contended that the inference is compellin.; within the meaning of the 
foregoing quotation. The weak probative value of this evidence is 
manifest when considered in the light of what.it apparentlY' might have 
been had the military policeman testified concerning the search or had 
the accused's exculpatory admission constituted a confession. As it is, 
application of the presumption based on· accused's possession of the 
watch as inferred from the facts here shown, at least dangerously 
approaches a violation of the rule that one presumption or inference 

•cannot be raised on another.· The quantity and quality of the evidence 
at best hardly sustains a conviction•. 

. . . . 

The competent evidence with respect to the theft of the sweater is 
even more tenuous. Not only is there a patent failure positively to 
identify the sweater found in the girl's room as the sweater taken from 
Carlton's room but there is also considerable doubt whether the evidence 
shol'rs that the sweater was in accused I s persona.l, conscious and exclusive 
possession. In the first connection, it. clearly appears that. the sweater 
was of a familiar color and style and, so far as the record discloses, 
it had no distin.:,~ishing markings. Recent possession of such an article 
has little, if any, probative value. (See Sec·, 192, Vol l, Wharton's 
Criminal Evidence (11th Ed)). In the latter connection, assuming that 
the sweater was adequately identifie.d, the competent evidence shows only 
that it was found. at a place where accused might have .left it and. there 
is no positive proof that it was even in his actual possession or on 
the premises with his knowledge or assent. The law requires such proof, 
and, in the absence thereof, the mere presence of the property on the 
premises has little significance (CM 202720, Clem:, 6 BR 251). It may 
be conjectured that the accused., and not some other person who had 
access to the premises, left the sweater there, but mere conjecture does 
not, support a conviction. It is, therefore, the Board's conclusion that 
the evidence as to the sweater does not in itself' warrant the finding of 
guilty. 

The Board of Review is unable to find that the competent evidence 
adduced in support of the larceny of the watch and sweater by the accused 
is of such quantity and quality as practically to compel in the minds of 
conscientious and reasonable men the finding of guilty. Accordingly, 
the erroneous admission of the prejudicial testimony above recited 
injuriously affected the substantial rights Qf the accused anct the 
evidence therefore does not support t}:le findings of guilty. 
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8. For the reasons stated, the Board of Review holds the record 
of trial legally insufficient to support the findings of guilty and the 
sentence. 

1 ..__~ . SD-.:-1 :---, ~ , Judge Advocate. 
~ I 
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· iiUG 4 1947 
JAGV CM 322258 1st Ind 

WD, JAGO, 1Vashington 25, n.c. 

TO: The Commanding General, United States Constabulary, APO 46, c/o 
Postmaster, New York, New York. 

l. In. the case of Private Albert D. Zimmermann (39716726), Head
quarters Troop, 51st Constabulary- Squadron, APO 225, attention is invited 
to the foregoing holding by the Board of Review that ,:,he record of trial 
is legally insufficient to support the findings of eui.Lty and. sentence, 
which holding of legal insufficiency is hereby'approved. I recommend 
that. the findings of guilty and the sentence be vacated. 

2. The admission of the hearsay testimony as to accused's possession· 
of the watch was erroneous. In view of the weakness of the remaining proof 
of possession by accused of the stolen articles I cannot escape the con
clusion that the court was materially influenced by the hearsay testimony 
in reaching its findings of guilty and that i:t therefore affirmatively 
appears that the error injuriously affects the substantial.rights of 
accused within the meaning of Article of. ~ar 37. 

3. 1Vhen copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference, please place the file 
number of the record in brackets at t.he end of the published order, as 
follows: · 

(CM 322258). 

Brigadier General, United States Army 
Acting The Judge Advocate General 
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(129)WAR DEP.n.R'Th!ENT 
In the Office of The Judge Advocate General 

Washington 25, D. c. 

JUL 11 1947 

JAGQ - C:M 322337 

UNITED STATES 2D INFANTRY DIVISION ~ 
v. ) Trial by G.C.M., convened at 

) Fort Lewis, Washington, 5, 
First Lieutenant CHARLES N. 
JON&S, JR. (0-1994788), 

) 
. ) 

19-22 .February 1947. Dis
missal, total forfeitures and 

Corps of Military Police. ) confinement for five (5) 
) years. 

OPINION of the BOARD OF REVIEW 
STERN, JOHNSON and SCHENKEN, Judge Advocates 

l. The record of trial in the case of the above named officer has 
been examined by the Board o.r Review and the Board_ submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges arid Specifi
cations: 

· CHARGE I: Violation of the 95th Article of War. 

·· Specification: In that First Lieutenant Charles N. Jones, Jr., 
6006 Arm:, Service Unit, Headquarters Detachment, Fort Lewis, 
Washington, being .at the time Custodian of the Central Post 
Fund, Fort Lewis, Washington, did at Tacoma., Washington, 
on or about 23 February 1946, feloniously embezzle by 
fraudulently converting to his own use the entire proceeds 
of a sale of 30 pianos, sold by Central Post Fund., Fort 
Lewis., Washington., to Hopper Kelly Company., which proceeds 
consisted of a check in the sum of $191.60 and one combina
tion coffee perculator and toaster and one handy vacuum 
cleaner of the value of $49.00, the property of said Central · 
Post Fund., entrusted to him by the said Hopper Kelly Com
pany., for said Central Post Fund. 

CHARGE II: Violation of the 96th Article of War. 

Specification l: Specification l is identical in all respects 
with the Specification of Charge I. 
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Specification 2: In that First Lieutenant Charles N.,Jones, Jr., 
6006 Arrrry Service Unit, Headquarters Detachment, Fort 
Lewis, Washington, did at Fort Lewis, Washington, on o.r 
about 7 June 1946 in conjunction with Edward c. Dorn, 
Manager of The Peoples Store, Olympia, TI"ashington, with 
intent to defraud the Central Post Fund, Fort Lewis, 
Washington, unlawfully pretend to said Central Post Fund, 
that on 7 June 1946 one maple davenport set and one 
occasional chair had been sold and delivered by The 
Peoples Store, Olympia, Washington, to said Central Post 
Fund for $209.45 and that there was due to said The 
Peoples Store from the said Central Post Fund, $209.45, 
the purchase price thereof, well knowing that said pre
tenses were false and by means thereof did unlawfully 
fraudulently and feloniously obtain for his own private use 
and benefit from said Central Post Fund the sum of $209.45. 

Specification 3: In that First Lieutenant Charles N. Jones, Jr., 
6006 Arrey Service Unit, Headquarters Detachment, Fort Lewis, 
Washington, did at Fort Lewis, Washington, on or about 20 
July 1946 in conj,mction Yd.th Edward c. Dorn, Manager of 
The Peoples Store, Olympia, Washington, with intent to de
fraud the Central Post Fund, Fort Lewis, Washington, un
lawfully pretend to said Central Post Fund that on 20 July 
1946 twenty occasional chairs had been sold and delivered by 
The Peoples Store, 01ympia, Washington, to said Central Post 
Fund for $465.00 and that there was due to said The Peoples 
Store from the said Central Post Fund, $465.00, the purchase 
price thereof, 'W8ll knowing that said pretenses were false 
and by means thereof did unlaw.ful.ly fraudulently and felon
iously obtain $465.00, of which sum $282.20 was returned in 
merchandise to said Central Post Fund on or about 29 July 
1946 and the balance, $182.80 was fraudulently and felon
iously retained by said Lieutenant Charles N. Jones, Jr., 
for his own private use and benefit. 

Specification 4: In that First Lieutenant Charles N. Jones, Jr., 
6006 Arrrry Service Unit, Headquarters Detachment, Fort Lewis, 
Washington, did at Fort lewis, Washington, on or about 15 
August 1946, in conjimction with Edward c. Dorn, Manager 
of The Peoples Store, O~pia, Washington, with intent to 
defraud the Central Post Fund, Fort Lewis, Washington, un
lawf'tll.ly pretend to said Central Post Fund that on 15 
August 1946 two 9 x 12 rugs had been sold and delivered by 
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The Peoples Store,· Ol;,':llpia, Hashington, to said Central 
Post Fund for $145.00 and that there was due to said The 
Peoples Store from the said Central Post Fund $145.00, 
the purchase price thereof, well knowing that said pre
tenses ware false and by means thereof did unlawfu~ 
fraudulently and feloniously obtain for his own private 
use and benefit from said Central Post Fund the sum of 

Specification 5: In that 1',irst Lieutenant Charles N. Jones, Jr., 
6006 Arrrr:, Service Unit, Headquarters Detachment, Fort 
Lewis, Washington, did at Fort Lewis, ifashwton, on or 
about 25 September 1946, in conjunction with Edward c. Dorn, 
Manager of The Peoples Store, Olympia, Washington, with 
intent to defraud the Central Post Fund, Fort Lewis, 
Washington, unlaw:t'u~ pretend to said Central Post Fund 
that on 25 September 1946, 1,000 assorted phonograph 
records- had been sold and delivered by The Peoples Store, 
Olympia, i'iashington, to said Central Post Fund for $790.00 
and that there was due to said The Peoples Store, from the 
said Central Post Fund, $790.00, the purchase price 
th.ereof, well mowing that said pretenses were false and by 
means thereof did unlaw:t'ull.3 fraudulently and feloniously 
obtain £or his own private use and benefit from said Cantral 
Post Fund, $790.00. 

1
Specification 6: (Nolle prosequi entered by direction of the 

convening authority) • 

. SpecUication ?: In that First Lieutenant Charles N. Jones, Jr., 
6006 Army Service Unit, Headquarters Detachment, Fort Lewis, 
Washington, did at Fort Lewis, Washington, on or about 19 
November 1946 in conjunction with one, Ralph w. Woolhouse, 
Tacoma, Washington, with intent to defraud the Central Post 
Fund, Fort Lewis, Washington, unlaw:fu~ pretend to said 
Central Post Fund that said Ralph vr. i'Toolhouse had repaired 
two pianos for the said Central Post F'und at the cost of 
$70.00 and.that by reason thereof there was then due to said 
Ralph w. Woolhouse from the Central Post Fund $70.00, 1'811 
lmowing that said pretenses were false and by means thereof 
did fraudulently, unlawfully and feloniously obtain for his 
own private use and benefit from said Central Post Fund, 
$70.00. 

Specification 8: In that First Lieutenant Charles N. Jones, Jr., 
6006 A.nrry' SerTice Unit, Headquarters Detachment, Fort Lewis, 
Ylash:i.ngton, did at Tacoma, Washington, on or about 



2 January 1947 unlawfully pretend to Leonard Joseph 
McHugh, Manager of Coast House Material, Tacoma, 
17ashington, that ha was the owner of certain property 
consisting of about 18 upholstered chairs, 5 chairs 'IQ.th 
leather seats, 75 rolls of chicken wire, about 60 feet 
of approximately one inch pipe, 6 sections of prefabricated 
building and that he -was entitled to sell said property 
on his own account, well !mowing that said pretenses were 
false and by means thereof did fraudulent]¥, unlavri'ull:y 
and feloniously obtain for his own private use and benefit 
from said Coast House Wiaterials, $5J6.oo. 

After motions to strike Charge II and all of its Specifications were 
denied, accused plead.ea not guilty to all Charges and Specifications. A:3 
to the Specification of Charge I and Specification 1 of Charge II, by 
exceptions and substitutions, he was found guilty of the embezzlement Of 
11part of the proceeds o-f a sale of approximately 18 pianos., sold by 
Central Post Fund., Fort Lewis., Washington to Hopper-Kelly Company., which 
part of the proceeds consisted of a check in the sum of $191.60 and one 
combination coffee perculator [sii] and toaster at value of $32.50. 11 He 
was found guilty of the Charges and the remaining Specifications. No 
evidence of previous convictions was introduced. He was sentenced to be 
dismissed the service, to forfeit all pay and allowances due or to becone 
due and to be confined at hard labor at such place as the reviewing au
thority might direct for· five years. The reviewing authority approved the 
sentence., designated the United States Penitentiary, :llicNeil Island, 
Washington, as the place of confinement and forwarded the record of trial 
for action under Article of War 48. 

3. !.• ThE1 accused was Custooian of the Central Post Fund' at Fort 
Lewis, Washington from about l January 1946 to about 20 December 1946 
(R. 56, 547). Central Post Funds are non-appropriated funds authorized 
under A:rrrry Regulations to be accumulated to provide welfare facilities, 
equipment., and services for the general use of the military personnel as 
a whole. The administration of this fund.is through a custodian, either the 
post commander or a subordinate officer designated by him, with the advice 
of the Central Post Fund Council (.AR 210-50). 

:e_. Specification of Charge I; Specifidation l of Charge II. 

The accused had supervision and control of a quantity of used pianos 
which were the property of the Central Post Fund and stored in its ware
house at Fort lewis, Washington. These pianos, in fair to poor condition 
had been deposited in the warehouse along with· other surplus property ·at ' 
_the time units reporting at t'ort Lewis were deactivated (R. 84, 90). The 
property was not kept on any accountabilicy records. Colonel Nazar, the 
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Post Commanding Officer's representative on the Central Post Fmid 1s 
Council., instructed accused.to take an inventory of this property and 
to have it entered on·the records (R. 58). 

Mr. Clarence Hopper of Hopper-Kelly Company., Tacoma., Washington., 
a firm engaged in the business of selling musical instruments and 
electrical appliances testifiecl that accused ea.me to his store in 
January 1946 and offered to sell him some used pianos that the Arrey- had 
received .from deactivated units and for which it had no further use 
(R. 24., 25., 46) • Although surplus property could be sold on!¥ by au-· 
thorization of the Fund Council., no such authorization was granted to 

, sell these pianos (R. 61., 73). Mr. Hopper upon expressing his interest 
in purchasing them., 11'8nt with accused to a warehouse at Fort Lewis 
where he saw the pianos. The witness stated that "they ware almost just 
worthless junk"., but he and accused agreed on a price of $300 for the 
lot of 20 or- 21 pianos and that this amount ns to be applied for the 
pur_chase from Hopper of console radios of like value. The pianos 11'8re 

.taken from the Central Post Fund warehouse in.February and delivered by 
Army trucks at Hopper's request to~the Tacoma Moving and Storage Company 
for storage (R. 132-136). The Post Central Fund wart\houseman., Caruthers., 
testified that m delivered eighteen or nineteen pianos altogether and 
that accused told him he was trading the pianos to Hopper-Kelly for 
radios (R. 84:, 85., 89., 90). Accused informed Hopper that the radios when 
received would be placed in the noncommissioned officer clubs but some- · 
time later when the Hopper Kelly Company .failed to obtain any console 
radios., accused called at the store and purchased a De Vogue coffee maker 

· and toaster at a price of about $32.50., and "a broiler· or roaster., or some 
small article to heat .food with"., purportedly for use in one -of the 
clubs. Hopper made no record of the second purchase., and thereafter on 
23 February 1946 when the radios had still not arrived., accused requested 
that he be paid the balance of the purchase price., and at ac.cused•s sug
gestion a cheek in the sum of $191.60 to canplete the transaction was 
drawn to his order and delivered to him by Hopper CR. 25-28.,

1 
,38., 44,; . 

Pros. Ex. ,3). The check was cashed by' accused at the National B~: ot 
Washington., Fort Lewis Branch (R. 51-54)., but accused did not turn over 
the iroceeds to the Centr_al Post Fund (R. 80). . 

~- Specification 2 of Charge II. 

Accused was authorized to buy merchandise on behalf of the Central 
· Post Fund by signing a purchase order for the i tams needed. · When the 
merchandise was obtained., a receiving report was executed and this to
gether with the seller's invoice and the pirchase order .furnished au
thorizat,ion for the issuance of a check in payment of the goods re
ce~ved lR. 1.39) • .All checks in payment of goods purchased by the Central 

http:accused.to


(134) 

Post Fund were signed by accused (R. 139, 141). It was the duty of Miss 
HeleJ"I 'White, a clerk of the Fund, to keep a record of all property pur
cha.:Jed or otherwise received and to en~r this information from the re
ceiving reports on stock record cards kept for that purpose (R. 16o, 167). 
The Peoples Store, a company engaged in the general mercantile business 
and with its main store located in Tacoma, Washington, had_ branch stores 
in Olympia and othe·r cities of the State of WashL"lgton (R. 168). The 
Central Post Fund of Fort Lewis, Washington, had a credit account on a 
monthly basis with this Company, the record of 'Which -was kept in the 
Tacoma store (R. 272, 2?8). 

On 7 June 1946, accused signed two purchase orders directed to The 
Peoples Store at Olympia, Washington, requesting that it supply the 
Central Post Fund with certain merchandi~e in the aggregate amount of 
$1405.70 which included one davenport set and chair at $149.59 and one 
occasional chair at $59,95 (R. 141, 142; ~ros. Exs. 6, 7). The invoices 
issued by The Peoples Store and the receiving reports signed by accused, 
all of even date with the purchase orders, and filed with the permanent 
records of the Central Post Fund showed on their face that all the mer
chandise ordered was received (R. 143, 147, 150, 151; Pros. Exs•.8-12, 
incl.). On the same date a check payable to The Peoples Store in the 
amount of $1405.70 in payment of this merchandise and signed by accused 
as custodian of the Fort Lewis Central Post Fund was drawn on the National 
Bank of Washington, Fort Lewis, Washington (R. 152; Pros. Ex. 13). Ac
cused signed a voucher certifying that he had paid the account with The 
Peoples Store by that check (R. 156; Pros. Ex. 14). 

Edward c. Dorn was the branch manager of The Peoples Store at O~pia, 
Washington from sometime prior to May 1946 until January 1947 (R. 173, 
201). He was called as a witness by the prosecution but refused to 
testify, asserting his constitutional privilege against self incrimination. 
The bookkeeping system of this store provided for the making of invoices 
in quadruplicate. The original was sent to the main store at Tacoma, one 
duplicate was handed to the customer at the time of sale, the third was 
the de1ivery record, and the fourth was retained by the .salesman (R. 172). 
The Central 1-'ost Fund 1s copy of the :invoice showing the purchase of 111 
maple Dav. Set" at $149.50-and one occasional chair at $59.95 or a t.')tal 
of $209.45 {Pros. Ex. 10) corresponded in all respects with the main 
store's original invoice except that on the latter there appeared in ink 
the written word "void" and beneath it the witten letters "ECD". 1.irs. 
Leda .Anderson, in charge of the stock records at The Peoples Store at 
Tacoma testified that she was familiar with Edward Dom's hand'WI'iting and 
from that knowledge she believed1he cancellation of this order was ac
complished by him (R. 175, 190, 191; Pros. Ex. 16). It was stipulated by 
the prosecution, the defense and accused that on 14 June 1946, ,~ccused 

6 



(13S) 

purchased for his personal benefit a Norge Refrigerator at a. cost of 
~217.28 from The Peoples Store and without objection the invoice show
ing the transaction was received in evidence (R. 182, 183; Pros. Ex. · 
15). This invoice shows a cash sale with Dorn as the salesman and the 

, refrigerator to be delivered to "Charles Jones, 3702 So. Jay, Tacoma". 
There was no credit of $209.45 on the books of The Peoples Store in 
favor of the Central Post Fund ~t any time (R. 277). It was stipu
lated that the Norge Refrigerator in question was found in accused's 
quarters and removed to Fort Lewis, Washington (R. 484). The· permanent 
records of The peoples Store at Olympia kept 11 in the normal course of 
the business" included dai]s" reports of cash sales together with 
triplicate originals of deposit slips all in the handwriting of Mr. 
Dorn (R. 242-244; 250; Pros. Ex. 34). The deposit indicated on this 
slip was received by the National Bank.of Commerce (R. 443). The report 
for 8 June 1946 shows two sales to the Central Post Fund, one in the 
amount of $750.00 and the other in the amount of $446.25 and the 
numbers of the sales slips covering these transactions are recorded 
therein. These numbers relate to the invoice involving the sale of 
one grand piano for $750.00 (Pros. Ex. 8) and five Philco Radios at a 
cost of $446.25 (Pros. Ex. 9). These two purchases total $1196.25 or 
$209.45 less than the Central Post Fund purchase order and check dated 
7 June 1946. The daily report for 8 June 1946 does not disclose a sale 
to the Central Post Fund of the davenport and chair set and the occa
sional chair at a total cost of $209.45, but does show a cash sale to the 
accused in the amount of $217.28, which according to sales sli~ number 
recorded therein refers to the sale of one Norge Refrigerator (Pros. Ex. 
15). There is also sho'l'lll on the bank deposit slip for that day a check 
from the "Central Post11 in the amount of $1405.70. 

5i. Specification 3 of Charge II. 

By stipulation and'with the express consent.of accused five docu
ments were received in evidence as official records of the Central Post 
Fund concerning a transaction of that Fund with The Peoples Store on 20 
July 1946 (R. 200). Tbase documents include a Central Post Fund pur
ch.:.se order for twenty occasional chairs, each at a cost of $23.25 for a 
total or $465.00 (Pros. Ex. l?); a customerts cow or an invoice from 
The Peoples Store (Pros. Ex. 18) and a Central Post Fund receiving 
report signed by accused (Pros. Ex. 19), each corresponding as to 
CJ.Uantity, articles, and amount with the pirchase order; a check dated 
29 July 1946 in the sum of $465.00 in favor of-The Peoples Store, drai'IIl 
by accused as custodian o.f the Fund on the National Bank of Washington 
(Pros. Ex. 20); and a voucher signe~ by accused on 29 Juq 1946 certi
fying that he had paid to The Peoples Store $465.00 by that check (Pros. 
Ex. 21). While it was- stipulated that these chairs had been picked up 
on the stock record account, of the Central Post_ Fund they nre n~r 
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received.(R. 200; Pros. Ex. 49). The original of the :invoice for the 
sale of these chairs which was· retained by The Peoples Store was voided 
by Dorn, indicating a cancellation of the sale (R. 205, 229; Pros. Ex. 
22). On the same day that the ~465.00 was paid to The Peoples Store 
(29· July 1946), invoices of that concern show two pertinent transactions, 
one involving a sale to the Central Post Fund of seventeen floor lamps 
at a cost of $282.20 and another a sale to "Lt Chas. Jones, 3702 So Jay" 
of one General Electric Refrigerator at a cost of $188.49. Both sales 
were for cash aggregated ~470.69 and purport to have been made by Dorn 
(R. 209, 211; Pros. Bxs. 23, 24). The defense stipulated that accused 
purchased the refrigerator in question (R. 210) and that it was found 
in accused ts quarters and removed to Fort Lewis (R. 484.). The stock 
record account of the Central Post Fund did not show the reeeipt of 
the floor lamps indicated in prosecution's exhibit 23 (R. 215, 216). 

!t• Specification 4 of Charge II. 

It was stipulated between the prosecution, the defense and accused 
that six documents identified as prosecution's exhibits 25 through 31 are . 

· a part of the permanent records of the Central Post Fund, Fort Lewis, 
Washington, and that the witnesses would testify these documents appear 
proper on their face and purport to speak the truth. The documents ware 
r~ceived in evidence without objection (R. 219, 220). Prosecution's ex
hibit 25 is a Central Post Fund p,.rchase order signed by accused and 
dated 15 August 1946 requesting The Peoples Store, Olympia, Washington, to 
d~liver to the Central Post Fund various items of merchandise of a total 
cost of $1691.29. The last two items listed on this order call for de
livery of 111 Recordio set" at $225.00 and two 9 x 12 rugs at a cost of 
$145.00; a total purchase of $370.00. Exhibit 26 is The Peoples Store 
duplicate invoice .for all items set forth in the purchase order except 
the last two above mentioned items and at prices identical with those 
indicated therein. Exhibit 27 is an invoice for the recordio set at 
$225.00 and Exhibit 28 is the customer's duplicate invoice covering the 
two 9 x 12 rugs at a total cost of $145.00. Exhibit 29 is the Central 
Post Fund receiving report for all items ordered and is of even date 
with the purchase order. It bears accused's signature as receiving offi
cer and the pencil notation "Ch #2640.n Exhibit 30 is check No. 2640 of 
the Fort Lewis Central Post Fund dated 15 August 1946, payable to the 
order of The Peoples Stor:i Company- in the amount of $1691.29, signed by 
accused as custodian of the Fund, and Exhibit 31 is the Central Post 
Fund Voucher covering the transaction. 

•The Peoples Store's duplicate invoice retained by the store and 
covering the sale'of tha rugs is in all respects ,identical with 
prosecution's exhibit No. 28 except that the former bears the penciled 

• notation, 11Void-Cancelled-ECD11 • The initials were in the handwriting 
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of the store manager, Edward c. Dorn (R. 221, 230; Pros. Ex. 32). • 

On 10 August 1946 accused purchased on his own account an Easy 
Washer from The Peoples Store at a cost of $144.15 (R• .226-228; Pros. Ex. 
33). rt was stipulated that this washer was found in accused's quarters 
and removed to Fort Lewis (R. 484). The daily report of The Peoples 
Store for 14 August 1946 showed two. ~ash sales to the Central Post Fund,· 
one for $225.00, and the other for $1321.29 (R. 266; Pros. Ex. 35). The 
$225.00 sale related to the recordio set (Pros. Ex. 27) and the $1321.29 
sale was covered by the invoice which included all i tams in the pur
chase order of 15 August 1946 except the two 9 x 12 rugs and the · 
recordio set (Pros. Ex. 26). The triplicate orig:inal of the bank de ... 
posit slip, also in Dorn 1s handwriting, attached to the daily cash sales 
report for that day shows a check in the amount of $1691~29 from the 
Central Post Fund. The only other item :for deposit on that day was 
"currency" of t;5.26. The deposit indicated on the triplicate original 
was received by the National Bank of Commerce, Olympia Branch (R. 446). 
A sale to accused in the amount of il44.15, which was for one Easy 
Washer (Pros. Ex. 33) appears on that daily report. 

The record of credit accrunts at the main store in Tacoma showed no 
credit of $147.00 in favor of the Central Post Fund at a;ny time (R. 277). 

f_. · Specification 5 of Charge II. 

It was stipulated that five documen.ts .identified as Prosecution Ex
hibits 36. through 40, inclusive,; were part of the permanent records of the . 
Central Post Fund and that these documents purport1D show the transactions 
as evidenced by them in their entirety. They were received in evidence 
without objection (R. 280; Pros. Exs. 36-40, incl.). Exhibit 36 is a· . 
Central Post Fund purchase order dated 25 September 1946, signed by ac
cused and addressed to The Peoples Store requesting delivery to Central 
Post Fund of 1000 phonograph records at 79 cents each for a-total of 
$790. Exhibit 37 is a duplicate original invoice of The Peoples Store 
showi.Ilg the sale of that number of records at a total price of $790. 
Exhibit 3$ is the Fund 1s receiving report signed by accused showing receipt 
of these phonograph records on 25 September 1946. Exhibits 36, 37 and 38 
are all of even date. Exhibit 39 is the check of the Central Post Fund 
dated 11 October 1944 in the amount of $790.00 payable to The.Peoples 
Store bearing accused's signature as maker, and Exhibit 40 is the Central 
Post Fund's Voucher of like date showing payment of $790.00 to The 
Peoples Store. 

i.tr. C~dean Caruthers, the Post Central Fund warehouseman who had 
supervision of the phonograph record stock and maintained stock record 
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cards pertaining to their receipt and distribution, testified that on 
3 October 1946 he had 268, 79-cent phonograph records on hand and 
that on. 7 October 1946 he delivered to the 2nd Division on requisition 
102 of these records. Subsequently, he had a convarsation with ac
cused who :informed him that dur:ing his (Caruthers') absence from the 
station :in September, one thousand 79-cent records had been received 
and at accused's instruction, Caruthers falsified the requisition to 
shovr delivery to the Second Division of 1102 instead of 102 of such 
records. He turned this requisition in to the Central post Fund book
keeper at the end of October. 'iiithout objection the document was re
ceived. in evidence (R. 283-290; Pros. Ex. 41). It shows the delivery 
of 1102 79-cent records and 1670 52-cent records to the Second Division. 
T/5 Bowlling, property clerk of ,Headquarters Company, 2nd Infantry 
Divi~on, .who obtained the phonograph records from Caruthers, testi
fied that he did not count them at the time of delivery, but frcm the 
distribution made the same day to the various day rooms, he knew he had 
received from Caruthers not more than 1376 records altogether (R. 
315-317). 

The $790 check mentioned above was applied to accused's personal 
benefit as follows (Ex. 49): · 

In the triplicate original bank deposit slip prepared by Dorn and 
attached to the daily sales report of 11 October 1946, appears an entry 
under the printed word 11 checks11 reading: "Jones $790.0011 (R. 365; J:lros. 
Ex. 51). The deposit indicated bY. this slip was received in National 
Bank of Commerce, Olympia Branch \R. 447) •. 

On ll October 1946 accused purchased an oil furnace from The 
Peoples Store at a cost of $489.25. Ttµ.s furnace was delivered to ac
cused1s home from the store 1s warehouse in Tacoma (R. 359-361; Pros. Ex. 
50). It was stipulated that this furnace was placed in accused's resi
dence and that it is still there (R. 484.). The records of this store show 
a charge against accused's account for $515.00 on 14 December 1946 for ' 
the installation of an oil furnace and a credit of $JOO for a payment 
made by him in December (R. 300-302). The cost of the furnace ($489.25) 
and the $300 installation credit add up to the appro:xililate amount of the 
$790 check. 

g,. Specification 7 of Charge II, 

Ralph Woolhouse, a carpenter and furniture repairman, was employed 
by t."le Central Post Fund from about lf;ay to October 1946 and was paid in 
full for all services rendered by him during his employment. In October 
he started working for accused doing carpentry work at his house located 
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at 3702 South Jay Street, Tacoma, and continued until 20 January 1947. 
During this period he ~rformed no service of any kind fqr the Fund; 
yet on 16 December 1946 Woolhous':l received and cashed a check for 
$70.00 sig.ed by accused and dra·,41 on the bank account of the Fort 
Lewis Central Post Fund with the National Bank of Washington. This check 
was purportedly given forihe repair by Vloolhouse of two pianos belonging 
to the Fund but in fact was for labor -which Woolhouse had performed for 
accused personally (R. 321-J25; Pros. ~xs. 44-48). 

h• Specification 8 of Charge II. 

In September or October 1946, accused appeared at the Office of the 
Coast House Eaterials, a building supply concern in Tacoma, Washington, 
to which he was then indebted for materials purchased to repair his home, 
and offer0d to sell Y.r. McHugh, the president of the Company, certain 
merchandise which accused stated "was written off the books and that he could 
sell" (R. 100, 101). McHugh made a trip to the Post where he purchased 
from accused about eighteen upholstered chairs, five leather chairs, 
seventy-eight rolls of chicken wire, sixty feet of pipe, eight sections of 
cyclone fencing, two rolls of electric wire and a roll of jute rope. All 
items except the chairs were seen in an open shed behind the, office of 
the Central Post Fund. The chairs were stored in one of the barracks.' 
A price of $536.00 was agreed upon for the lot with the understanding that 
this amount would be credited to accused 1s· personal account with Coast 
House 1:aterials. In this connection EcHugh testified: 

11 A. Well, he had a bill at the store and he wanted it credited 
to his account because - I donrt know how he acquired it, 
but it had been m-itten off the books and I did not know 
whether he bought it for a low price and sold it for a 
higher price or how it was. He never stated but he said 
that he had this to sell and he wanted it credited to his 
account. So, I didn't ask him what ha paid for it or what 
the transaction was between him and the Government, I 
guess." (R. 103). 

The above-mentioned articles were thereaf~r received at that Company's 
place of business. On 2 January 1947 accused was indeb:t;ed to this company 
for building materials purchased by him in the amount of $7J5.28 and on 
that date, after his account was credited with $536.00 for the above de
scribed merchandise, accused paid the Coast House i:aterials. the balance of 
$199.28 due it (R. 100-105; Pros. Ex. 4). The property in question be
longed to the Central Post Fund and although accused rras authorized by the 
Central Post Fund Council on 27 September 1946 to conduct a sale of surplus 
prop:irty, the amount which he obtained from the sale of the property to 
the Coast House Naterials was never received by the Central Post Fund 
(R. 77, 119, 122-125, 618, 620). 
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Accused's Confession. 

On 13 January 1947 accused was interviewed at the Provost 11B.I'shal's 
Office, Fort I,e,vis, by Carl L. Duane, a C.I.D. agent, and by Robert B. 
Hawley, a special agent of the Federal Bureau of Investigation. They 
had presented their credentials and fully informed accused of his rights 
under the 24th Article of War. The interview began at 1700 and' about 
thirty minutes was spent in advising accused of the information they had 
concerning irregularities in the Central Post Fund and his connection 

·with them (R. 346-.349). After they informed him of their lmowledge con
cerning his transactions with Woolilouse, accused without being subjected 
to any force, threats or ·coercion of any kind related -what he had done. 
His statement of the various :incidents was typewritten by Hawley as ac
cused related his story, the entire time consumed in this operation 
amounting to about two hours. After the statement was completed accused 
read it and stated that he desired to add a supplemental paragraph to 
explain the reasons for his conduct. This he did in his own handwriting 
and this addition was included in his statement as the last paragraph 
thereof (R. 354, 355, 411). Accused· then signed the statement and at 
about 2100, Hawley and Duane took him to the Post Exchange where they had 
something to eat (R. 352, 464). During the course of the interrogation 
accused was asked whether he wanted something to eat but replied that 
he was not hungry although agent Hawley shared some chocolate bars with 
him {R. 417, 418, 464). He did request perm?,-ssion to call his wife, 
which permission was ··refused him, but this was toward the end of the con
versation with the agents and after he had informed them of all the facts 
(R. 421, 424, 428). · . 

The accused, testifying solely for the pll'pose of showing the in
voluntary character of his statement, stated his reason for signing the 
statement as follows: 

"Well, I was afraid, on· account of I was kind of scared, 
and I didn't want a:ny more trouble with them, and I was 
very nervous at the time. I hadn•t anything to eat, and 
I was worrying about my wife, and I wanted to get &wa,f, 
and !_signed it." (R. 392). 

He had been taken from his home about 1630 to Military Police Headquarters 
where he mat the two agents who did not permit him to eat until after the 
interview was coinpleted. His request that he be :i;:ermitted to call his 
wife was refused (R. 392-393). They mentioned something about the 24th 
Article of War but he did not hear what was said because he was at tm 
other end of the room and his hearing was impaired (R. 439). The agents 
told him that they had all the facts; that it would be for his benefit 
it he signed the statement; and that "settlement could be made and the 
whole matter expedited11 {R. 395, 396). They argued with him, said his 
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contentions were not true, and their "faces ere threatening" at times. 
With reference to the supplemental statement, ha said he 11rota it be
ca~se 11it seemed to me like they were putting me on the spot. In m;r 
frame of mind I felt like I would have to say something to try to alle
viate this damage" (R. 39'7, 434). After making his statement accused 
was placed in custody of the Provost Marshal (R. 464) • 

Upon cross-examination accused was questioned concerning a letter 
which he wrote on 22 January 1947 while in confinement address1:1d to the 
Commanding General, Fort Lewis, Washington, in explanation of the Central 
Post Fund irregularities. He stated that he requested the Post Chaplain 
to find out his status and that thereaf'\ier the Chaplain'~ "opinion was 
that i.f' I would write a letter of this nature, that the Comrnmding General 
in all probability would show me a great deal of leniency, and that in . 
any case that any court may find me guilty of these alleged offenses, 
that it was his opinion that I would merit a suspended sentence" (R. 472-
476). This letter written in the third person and consisting of seven 
typewritten pages, together with accused's original and supplemental 
statements was received in evidence over objection of the defense counsel 
(R. 414,483, 615; Pros. Exs. 49, 52, 53). 

The pertinent parts of accused's confession of 13 January 1947 in 
relation to the various offenses of which accused was found guilty are as 
follows: 

Specification of Charge I; Specification 1 of Charge II. 

"I arrived at Ft. Lewis Washington on December 3, 1945, and 
on January 1, 1946, I was made Custodian of the Central Post Fund. 
1ey' duties were to receive and disburse monies and properties in ac
cordance with the minutes of the Central Post Fund Cotmcil, and to 
account for the transactions involved. 

nsome three or four months after I became Custodian of the 
Central Post Ftmd I noticed about 19 pianos in the ,rarehouse. 
These wre surplus pianos with no accountability on them and I 
suggested to the President of the Council that we get rid of the 
pianos. Lt. Col. Naser was President of the Cotmcil at that time 
and he told me to get rid of them. I got three firms in Tacoma 
to come in and make bids for these pianos. Hopper Ke~ Co. made 
the highest bid for these pianos, I think it was $190.00. After 
they were delivered by the personnel on the post I went into 
~acoma to collect for the pianos. When Mr. Hopper asked to whom 
the check should be made out, I told him to make it out to me 
persona~. I cashed this check in one of the stores in tollll and 
used the money for my 01IIl benefit. 11 

* * * 
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11 I have in my house at 3702 South J Street, Tacoma a 
number of other items which I have purchased through the 
Central Post Fund without the stores being aware of the fact. 
rrom Karne~' Dry Goods store on Broadway in Tacoma I picked 
up drapes. * * ~· (Pros. Ex. 49, pp 1 and 3). 

Specifications 21 3, 41 ar.d 5 of Charge II. 

11 .Approximately Hay or June of 1946, through il'iiss Helen 
'.7hite, property clerk of the Central post Fund I mat 1:r. Ed. 
Dorn, manager of the Peoples Store at Olympia, Washington. This 
was during a period when I was trying to get hard to purchase 
merchandise, and I.iiss ·;ihite thought that Ed Dorn might help me. 
After a number,of legitimate transactions with Dorn I asked . 
him to get me a refrigerator. He obtained for me a new General 
Electric refrigerator. In order to pay for this refrigerator 
I made out a purchase order through the Central Post Fund for 
20 occasional chairs and also a receiving orcter for the same. 
The chairs were then paid for to Peoples store who billed the 
Central Post Fund for 20 chairs, but the refrigerator came to my 
house at 3702 South J. Street. Ed Dorn made some protest about 
this deal, but went through with it ok. Subsequently I made a 
number of similar transactions with Dorn by which I obtained a 
number of other articles. One such that I specifically remember 
was a tr~nsaction for 1000 phonograph_records. When the 2nd 

· Division went on manoeuvres they took all the records we had in 
stock. I told c. c. Caruthers who is in charge of the stock room 
for the Central Post Fund that we had received 1000 phonograph 
records and I lll§.de up a purchase order and receiving order for 
1000 records at 79 cents and told Caruthers to enter the records 
on the stock record. A.'ld I also told him to get another sig
nature for a receipt. But I think he told me later that he had 
fixed up the original receipt. For this transaction Ed Dorn 
arranged through the Peoples Store to get for me a furnace, and 

. this furnace was ol>tained through the Western Furnace Co. 
~astern Furnace Co. sent their bill to Peoples Store •. The Cost 
of the furnace was $915.00 and I still owe a balance 6n this 
furnace. On an earlier transaction I obtained from the Peoples 
Store a large Norge electric refrigerator and an Easy wash-
ing machine. The exact details of these transactions I have for
gotten. The fraudulent transactions would not come out even for 
the_ purchases I made and I maintained a running account with 
Peoples Store most of the time. At the present time I owe the. 
Peoples Store approximately ~;665.00. 11 (Pros. Ex. 49, p. 2). -
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Specification? of Charge II. 

11 In about 1:arch, 1946 I purchased the house where I am 
presently liv:ing at 3702 South J .• Street froiu a :!J. Avery 
~~inslow. · I paid of:t his equity in the house in December 1946, 
after having made monthly payments and I presentzy owe the 
Central 3ank of Tacoma $2000 for the balance. After I purchased 
this house I decided to turn it into an apartment house, with 
the upstairs as an apartment. To do this I contracted with two 
carpenters, Earl J. Stiles and Ralph w·. ".'foolhouse to do the 
work. At this time we were employing PFis at Ft. Lewis to do 
furniture repair for the Central Post Fund. The Central Post 
Fund lost gradually the services of the .t'risoners of ":lar and I 
had to have civilian help to work in the furniture repair shop. 
l'iith tha approval of the Council I hired Stiles and Woolhouse 
to work in the furniture repair shop on the basis of a four day 
week. The other day, Friday, they worked for me, continuing the 
work on my house. After June l, 1946, the two carpenters worked 
a full 40 hour ~reek at Ft. Lewis for the Central post Fund, but 
under orders from me they continued to work at my house on 
Fridays. Sometimes also I had them do some work for me duri.TJ.g 
the middle of the week, although not very often. Some of the ma
terials used on my house came from t.1-ie warehouse of the Central 
Post Fund at Ft. Lewis. This consisted of paint, .varnish, 
lumber, etc. Also after 'Woolhouse quit ·working for the Central 
Post Fund he received another pay check from the Central Post 
ilund although he- did no labor for this pay check. I lmow that 
I had no right to have these men working for me during the time 
they were being paid by the·Central Post Fund. 11 {Pros. Ex~ 49, 
PP• 1-2). 

Specification 8 of Charge II, 

• ·"The Coast House 11aterials Co. of Tacoma was another company 
with which I had dealings in finishing ray house. From them I 
made purchases of a 1Kitchenator 1 which is a sink and metal . 
cabinet unit combined. From them I also bought paints, p~ood., 
conduit, insulators., toilets and other plumbing supplies. 
Leonard McHugh, of the Coast House Materials is the man with 
whom I did business, and I purchased a considerable quantity of 
material from him for the Central Post Fund during the t:il!le I 
was buying things for ray house. Some of the plumbing supplies 
were very hard to get and he obtained them for me as a personal 
favor. During November and December of 1946 the Central Post 
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Fund had a surplus property sale •. All the items sold except 
what McHugh got were used items for which there was no accounta
bility and the sale was authorized by the Central Post Fund 
Council. Leonard l,:CHugh came out to. the surplus property sale 

· and made purchases amounting to $536.oo, but he did not pay 
cash for these items as was required by the rules of the sale, 
but rather set the amount up as a credit _in his books. I al
lowed this to happen because l thought eventually that I vrould 
be able to applJ' this credit against m:r account vdth Coast 
House ~~terial. On January 2, 1946, expecting to be transferred 
away from F-t;. Lewis, I went to Leonard McHugh of the Coast House 
Materials to settle rrry account which amounted to $735.28. I 
told Leonard 1:;cHugh to credit my account with the balance he had 
in favor of the Central Post Fund of $536.00 and then I paid 
him the difference of $199.28. I did not tell him that I was 
going to repay the Fund the amount he had credited to my account. 
But I believe that if he had any ideas about it at all he would 
have known that he should not be paying the account I owed him 
with the credit due to the Central Post Fund. He knew that the 
things I had purchased from him were going into rrry house." 
(Pros. Ex. 49, PP• 2, 3). 

The last typewritten paragraph of t."1is statement having been trans
cribed from the supplement written by accused (Pros. Ex. 52) reads as 
follows: 

. "The above transactions -were the result on my part of try
ing to have a habitable place of residence befitting that of an 
officer· in the United States ~. No provisions had been made 
by·the'militaey authorities for quarters for me and my family 
upon my arrival at Ft. Lewis and in view of the acute housing 
shortage I had one alternative left, being in a strange city, 
and that was the. above transactions. The above items I still 
have and plan on returning to the post upon orders transferring 
me from Ft Lewis to the Walter Reed General Hospital". 

The letter of 2 January 1947 (Pros. Ex. 53) after setting :forth the 
difficulties besetting accused in acquiring ad.equate lodging for his wife 
and himself upon arriving at Fort Lewis relates that he purchased an old 
house which was badly in need of repairs. It explains the financial 
troubles which beset him in placing this house in habita.ble condition and 
then follows a narrative account of the various transactions which are 
the subject matter of the offenses. charged. In substance by this letter 
accused acknowledged the commission of all the acts related in his original 
confession except with respect to the Hopper-Kelly transaction (Charge I, 
Spec., Charge n, Spec. 1). He asse~ted that the pianos brought $196.00 
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and that he bought drapes for the quarters of the Commanding General 
of the Second Division with the money. He did not know what disposi
tion had been made of the drapes. (In his confession he had said that 
the drapes which Vi8re purchased from the Karnes Store by him wera,placed 
in his home and that he used the money from the sale of the pianos "for 
rrry own benefit".) 

He referred to the cancellation of orders for merchandise much 
had been paid for by Central Post Funds as mere 11deferral of deliver
ies11 with no in.ten+. t,o defraud as "We were pressed for time and sought 
to work matters out until such time as we could pay our bills". The 
11deferred11 deliveries included a davenport set and occasional chair, 
twenty occasional chairs., two rugs, and 1000 phonograph records. Instead 
of the twenty occasional chairs, the Fund received seventeen floor lamps 
and ha obtained a General Electric Refrigerator. He also obtained from 
Dorn another refrigerator, a washing machine, and a furnace, payments 
for -which were made through the credits received as a result of the de-
ferral of delivery_of the merchandise ordered by the Fund. · 

On page 6 of this letter and as a part of paragraph 18 thereof ac-
cused said: · 

"* * * He was asked to sign a statement of his delinquent 
activities. Even though the agents showed every courtesy 
and consideration, the Lieutenant was so completely over
whelmed with emotion that he would have signed most any 
statement and he did sign the one presented to him.'* * *" . . 

4. The defense introdu,ced evidence to show that lVhen accused be
came custodian of the Central Post Fund at Fort Lewis, Washington, the > 
propercy records were in an unsatisfactory condition. AA auditor testi
fied that durable property ca.ma in from inactivated installations and 
was "dumped" at Fort Lewis so fast that it was jJnpossible to pick it up 
properly on stock record cards, and that. under accused's administration 
of the fund I s propercy, there had been an improvement so far as pertained 
to the keeping of·property records (R. 509, 516, 517). The auditor did 
not condtlct a;ey- general physical inventory- of the durable property 
(R. 514, 530). He was primarily concerned with the records; that all 
propercy received by the Fund be recorded on stock record cards or other-

.wise properly accounted for (R. 513, 514, 530, 531). · There were some 
discrepancies in _this regard during the audit periods of November 1945 
through April, May and September 1946 (R. 509, 513, 517, 519), although 
for the latter period he testified the overall condition of the durable 
propercy records and financial account was satisfactory (R. 529). 

Miss Clementine Cook, a salesgirl, who worked !or the Karnes Store 
:in South Tacoma testified that accused came to the store vdth his.. 
wife in March, _1946 and purchased ten pair of drapes at a cost of 
$190.00. Accused told her at tha time th.at the drapes "were supposed 
to be for the General's quarters." He paid cash for them stating th.at 
he had cashed a check to make the purchase (R. 539-542). 
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It was stipulated that the records of the Central Post Fund .dis
closed no entries concerning these drapes (R. 589). 

Lieutenant Kossak, who succeeded accused as custodian of the 
Central Post Fund on 20 December.1946, testified that he executed a 
receipt to accused for property turned over to him after taking an in
ventory based upon the property entered on the stock record cards. 
'While the receiving reports of the fund were not referred to in mak
ing the inventory, he found 8V'8rything listed on the stock record cards 
except some drape hangers (R. 547-555). He agreed that any shortage 
of propert'J which had not been charged on the stock record cards would 
not be disclosed by his inventory (R. 555-557). 

Miss White, who was the property clerk for the Central Post Fund 
and whose responsibility it was to see that property listed on receiv
ing reports was recorded on the stock record cards, testified, that a 
davenport and chair costing $149.50 (Chg II, Spec. 2), t-wen°b'J occasional 
chairs (Chg II, Spec. 3) and two, 9 x 12 rugs costing $72.50 (Chg II, 
Spec. 4) were picked up on her stock record cards (R. 558-560). Under 
date of Jme 1946 she recorded the receipt of one davenport set and 
chair and one occasional chair under debit voucher 6-6, which referred 
to the items entered on the receiving report, received in evidence as 
prosecution exhibit ·12 (R. 558, 559; Def. Exs. B, D). The twenty 
occasional chairs 1'18ra entered on her records but not mtil 6 December 
1946 when her attention was ·called by the .auditor· to the discrepancy 
between the receiving reports and the stock record cards (R. 560, 577; 
Def. Ex. B).· Her stock record cards also disclosed.receipt of two rugs 
costing $72.50 each, but her entry bore the date of 13 August 1946, as 
compared with 15 August 1946, on the receiving report signed by accused. 
Her explanation was that in some instances the merchandise was received 
before the purchase orders and receiving reports were made out. But 
she -was certain she had seen the rugs in question (R. 578) and that 
according to a memorandum receipt they were issued to the Engineer Train~ 
ing Section, Special Service Officer, at Fort Washin~ton on the same 
date they were received (R. 577, 585; Def. Exs. D, E). She further 
stated that she knew these rugs were the ones in question because "the 
receiving report when it comes through, it is given a number, and I put 
that on my warehouse debit voucher to refer back when we need to look 

'for it, not the receiving report itself', but it is gi~en a number, and 
I put that on my warehouse debit voucher" (R. 587). The receiving 
report in question (Pros. Ex. 29) bears the number WDV 114 and the . 
memorandum receipt (Def. Ex. E) !or the rugs sets forth the warehouse 
vouaher number as C 115 M60. The following pertinent entries all under 
date of 13 August 1946 concerning rugs are shown in the stock record 

. kept by the witness (Def. Ex. C): 

.. 
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Bal. 
Voucher Cost Quantity Quantity' on Disposition Remarks 

Received Issued Hand 

No. 
n102:a.~~ 2 Q 2 PTJ; 2nd Div 
1./DV 11.G. 

C 11~ 11.60 
VIDV lM 

6§,. 95 
-·. - --

721~0 

2 

2 
2 

It 
2 
It. 

Mi°R ETC 

Her records also showed that two other rugs "Were purchased in July 1946 
at a cost of $53.91 each, but these were not entered on her stock record 
account until 6 December 1946 when the auditor called her attention to 
the discrepancy (R. 566; Def. Ex. C). 

la.ss ".'lllite had no record pertaining to the seventeen floor lamps (Pros. 
Ex. 23) purportedly purchased by accused on 29 July 1946. She did not 
know whether they had been received (R. 574). Through her work she be
came acquainted with I.JJ:-. Dorn, the manager of The Peoples Store at 
Olympia, and had purchased from him at market price merchandise which was 
then difficult to obtain, including a refrigerator and some nylon hOse 
(R. 603) • 

.U'ter his rights as a witness were explained accused made an imsworn 
statement through his defense counsel to the effect that the money re
ceived from Hopper-Kelly Company was used entirely in the purchase of 
drapes; t.~t the transaction was not recorded on the books of the Central 
fost Fund because there were no accountability' records pertaining to 
them; and that the accused believed that his responsibility was fully dis
charged by purchasing drapes 11for the benefit of the Government". He denied 
that he had any fraudulent intent with respect to any of the transactions. 
Defense counsel substantially restated accused•s testll4ony concerning the 
advice given him by 'the Chaplain which resulted in his writing the letter 
(Pros. Ex. 53) addressed to the Commanding General, Fort Lewis, Washington 
(R. 610 1 611, 630). . -

5. The Board of Review has carefu~ considered the eivdence per
taining to the taking of.accusedts statement of 13 January 1947 and is con
vinced that this statement was freely and voluntarily made after a full 
explanation of accused's rights. The Board is also satisfied that the 
letter which accused 11rote on 22 January 1947 in further explanation of 
his acts was voluntary and who~ unsolicited. It appears to have been 
made by him after mature reflection with the hope of showing that his 
wrongdoing y;as the result of a dire financial position and for that reason 
his transgressions should be condoned. I£ there could be any doubt eon
cerning the voluntary character of his first statement, that doubt is 
completely dispelled by the sentence in his subsequent unsolicited 
letter that he was treated by the agents with "every courtesy and consider
ation". In our opinion these confessions wre properly received in evi
dence. 
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The prosecution's evidence demonstrates that short]¥ a:tter accused 
assumed his duties in January 1946 as custodian of the Central post 
Fund, Fort Lewis, Washington, he embarked upon a course of conduct 
·grossly violative of his duties and responsibilities as trustee of 
that fund. His machinations began almost immediately after his appoint,
ment when, lri.thout authorization.of the Central·P~st Fund Comcil, he 
sold J.tr •. Hopper or the Hoppez--:Ke~ Company some eighteen worn pianos 
which were then in possession of the Fund at a total price of $300.00. 
While he originally agreed ·,with Mr. Hopper that radios of equal value 
l'IOUld be delivered to the Fund when received by Hopper, the Fund never 
received these radios. Instead, accused subsequent]¥ obtained a 
coffee maker and toaster set costing $32.50, some other electrical ap
pliances and a check for $191.60. The coffee maker was eventually 
found in his home. According to Mr.- Hopper there was on 23 February 1946 
a balance of $191.60 due for the pianos atter deduction for the articles 
llhich accused had purchased and on that date at accused I s request he drew 
a check· ~able to .accused in that amount. The accused cashed this check 
and the proceeds were never received by the Central Post Fund. Although 

. the defense sought to establish that accused used this money to purchase . 
ten pair of drapes at the Karnes store in Tacoma for use in the quarters 
or a General Officer stationed at Fort Lewis, the records of the Central 
Post Fund show no such purchase and accused•s confession sets forth that 
he cashed the check Hopper gave him and used the proceeds for "his own 
benefit." It also states that he had in his home drapes which he pur
chased from the sue· store through the Fund. 

Short]¥ after he assumed his duties, accused became acquainted with 
Edw.rd c. Dorn, the manager of the Olympia, Washington branch of The 
Peoples _Store, a general mercantile establishment 'Which had its principal 
store in Tacoma,-Washington. Through this association the a~cused de
veloped a sordid ·'Scheme which resulted in the payment by the Central post 

. Fund of over a thousand dollars for properv which it never received, 
all of llhich mone;r was applied by accused in payment of purchases from 
The Peoples Store for his o,m benefit. Altogether four transactions 
with The Peoples Store are shown by the evidence which disclose a brazen 
disregard for honesty on the part of accused in his fiduciary capacity. 

On about 7 June 1946, on behalf of the Fund he ordered a davenport 
and chair set and an occasional chair at a total cost of $209.45 from 
Dorn,; took necessary action to show on the records of the Fund that this 
proper-tu had been received and payment was in order although the sale 
had been cancelled, and applied this amount to the purchase for his own 
use from Dorn o~ a Norge Refrigerator costing $217.28. The refrigerator 
was subsequently" found in aocused•s home. Sim.ilarl:y" on about 20 J~ 
1946 he repeated the same action id.th respect to the alleged purchase of 
mnty occasional chairs and on 15 August 1946 with respect to two 9 x l2 
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rugs. The chairs cost the Fund $465.00 and although the receiving 
report signed by accused represented that these chairs were delivered, 
in fact t.~e order for them was cancelled. The records of The Peoples 
Store disclose that seventeem lamps cost:ing $282.00 were delivered 
to tJ)3 Central Post :Fund although they were never accounted for :in 
the property records of the Fund and whether they were received must 
remain in doubt,but what disposition was made of the lamps is· not 
important as accused was not charged with an offense concerning them 
(See Charge II, Spec. 3). This evidence., however., was :introduced to 
show the complete transaction and how the *i465.00 intended for the 
purchase of chairs was spent. Deducting the $282.00 for the lamps 
there rema:ined $183 to be accounted for, and. on the date of the alleged 
chair purchase the accused bought :in his ov.n name from Dorn a ~neral 
Electric Refrigerator at a cost of $188.49, which refrigerator was 
thereafter found in accused's home. 

With respect to the transaction involving the two rugs., the fraudu
lent pattern employed by the accused was in all respects identical 
with the scheme used in the previous transacticns~ The fund paid $145.00 
for these rugs., the order for which was cancelled by accused and he 
therea.i'ter received from Dorn., in place of the rugs., an Easy Washer 
costing $144.15. This washer was also found at accused's residence. 

The testilnony of i:Jiss iJhite., the bookkeeper llho kept the stock 
record account cards, was offered by the defense to show that the Central 
Post Fund actual:cy received all the merchandise ordered from The Peoples 
Store. However, it ~s shown that in most instances she did not see 
the merchandise delivered and until July 1946 merely entered on her stock 
record account the items shown on a list prepared from the receiving 
reports. It was f'u.rther shown tha.t her records had been kept in an un
satisfactory condition., in some instances items which were allegedly 
purchased :in June and Jul,y 1946 not be:ing recorded until December 1946 . 
and then only after the :irregularity had been called to her attention 
by the auditor. In view of all the circumstances., the court was war
ranted in reject:ing her uncertain testimony concerning receipt by the 
Fund of the davenport set, the chairs, and the rugs. 

On &bout 25 ·September 1946 accused executed a purchase order :tor 
1000 phonograph records and on the same day signed a receiving report 
aclmowledging their receipt by the Fund from The Peoples Store at a 
cost of i790.00. He also on 11 October 1946 signed a check :in that 
amount payable to the store and drawn on the Fund I s account. The 
Peoples Store received payment on the check, but the phonograph records 
vrere never received by the Fund. Be:ing expendable property., these 
records if received would have bee~ distributed to the various dayroom.s 
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on the post, it being the duty of the warehouseman Caruthers, to keep 
an inventory and the requisiticns of the organizations showing their 
disposition. It was shov.n by Caruthers that short:cy- after thesa records 
were purportedly received, too accused induced him to falsify a requi
_sition of one of the Post Organizations to show distribution of 1000 
more records than he had delivered to that organization. The accused 
also changed the inventory to reflect the receipt in the warehouse of 
1000 phonograph records. On the books of fhe peoples Store for 11 
October 1946 (the date on which payment vro.s made for the phonograph 
records) there appeared a cash transaction involving the sale to ac
cused of an oil furnace at a cost of $489.25. On that same day the 
bank deposit slip prepared by Dorn showed a check for $790 received 
from nJonas". The Peoples Store 1s records also show accused ope~ed a 
credit account 'With it in November 1946 and that his account was debited 
on 14 December 1946 'Viith a cm rge of $515.00 for installation of a 
furnace. In December 1946 he made a payment of $300.00 on this account. 
This payment plus the $489.25 accounted for the $790.00 intended for 
the purchase of the phonograph records which were never received by 
the Central Post Fund. 

In furtherance of his scheme to defraud accused used Central Post 
Fund money to pay wages to Woolhouse, the carpenter to whom he was 
personally indebted for repa.ir work on his home. Wooihouse testified 
that ha signed a voucher for $70.00 ostensibly for the repair of two 
pianos on bebal.f of the Fund, but actually for the carpentry work ha 
had done on accused's home and received payment by a Central Post Fund 
check payable to his order in that amount and signed by accused as 
custodian of the Fund. 

The evidence further discloses that the Central Post Fund CQmcil 
on 27 September 1946 authorized the accused to conduct a sale of.surplus 
property belonging to the Fund. Sometime in September or October 1946 
the accused induced Mr. McHugh, the president of the Coast House 
Materials to purchase a miscellaneous assortment of this surplus property 
at a cost o:f $536.oo. This property consist:ing of about eighteen 
upholstered chairs, five leather chairs, seventy-eight rolls of chicken 
wire, sixty feet of pipe, eight sections of cyclone fencing, electric 
wire, and jute rope was kept in a shed adjacent to the Central Post Fund 
office and in a barracks on the Post. Although the list showing the 
surplus property i tams · offered for sale did not specifically contain 
those -,mi.ch accused sold to McHugh, Miss Fahey, the bookkeeper for the 
Fund, testified she did not believe there was a complete inventory taken 
or· a11 the items to be sold from the warehouse and that •on the minor 
account'* the custodian was authorized to sell a:ny and all surplus prop
erty of. the Central Post Fund (R. 624). Moreover, there was a quantity 
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0£ miscellaneous items offered for sale -which her list did not identify 
and further, the items sold to licHugh were by direct evidence shown 
to be Can tral Post Fund property. Accused told McHugh that this prop
erty had been written off the books and led McHugh to believe that he 
(accused) owned it. He instructed McHugh to deduct this amount from 
his personal indebtedness to the Coast House :Materials Company and on 
2 January 1947, after receiving this credit, he paid the balance of 
his personal account to that company. At the tillla of trial abou.t 90% 
of the property which accused had sold to McHugh was still in posses
sion of his comp.my. 

6. Specification or Charge· I; Specification 1 of Charge II. 

Under these specifications the accused was found guilty of em-
. bezzling the proceeds of a sale of about eighteen pianos belonging to 

the Central ~ost Fmid. These prc:9eds consisted of a check in the amount 
or $191.60 and a coffee percolator and toaster of a value of $32.50, 
received by accused as trustee of the Central Post Fund from the Hopper
Kelly Company in exchange for the pianos. 

The .Manual for Courts-Martial states that: 

"Embezzlement is the fraudulent appropriation of property 
by a person to whom it has been int.rusted or into 'Whose hands 
it has la'Wfully come. (Moore v. u.s • ., 160 u.s~ 268). 

"The gist of the offense is a breach of trust. The trust 
is one aris:ing from some fiduciary relationship existing between 
the owner and the person converting the property., and springing 
from an agreement, express or implied, or arising by operation 
of law. The offense exists on]¥ 'Where the property has been 
taken or received by virtue of such relationship." (par. 148!!, 
lCM, 1928). ,· 

By cashing the check and retaining the proceeds the accused was 
guilty of its embezzlement. His two statements are in conflict with 
respect to the disposition made of the money received from the check. 
In his confession of 13 January 1947 he said., nr cashed this check in 
one of the stores in to-m and used the money for rrry Ol'il'l benefit.• In 
the letter of 22 January 1947 he admitted that he cashed the check., but 
asserted that be purchased drapes for the Fund with the proceeds. Under . 
the circumstances it was within the province of the court to decide in 
vmich statement the accused spoke the truth. The court• s conclusion that 
accused used these .funds for his· own benefit is entirely justified by 
the supporting evidence. It is to be recalled that in the first state
ment accused said he had purchased drapes from the Karnes Store, through 
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the Central Post Fund and that these drapes were placed in his home. 
Moreover, the records of the Central Post Fund did not reflect the 
receipt of the drapes end the facts and circumstances surround,ing the 
purchase and personal use by accused of the coffee maker as well as 
his demand that the check be made to him persona~ established with 
great clarity the correctness of the original statement :in its appli
cation to the embezzlement charge. J.n view of accused's position as 
custodian of the Central Post Fund, a trust arose by operation of 
law requir:ing him to place the proceeds of the sale of the pianos to 
the credit of that fund. His failure to do so was a breach of this 
trust relationship, and constitutes the offense of embezzlement. Every 
element of the offense charged is established by the evidence beyond 
a reasonable doubt. 

The accused was charged with and found guilty of the commission 
of this offense in identical specifications under the 95th and 96th Ar
ticles of War. In its civil aspect the offense is properly laid under 
the 93rd Article of War, but embezzlement is also an offense under the 
95th Article of War, be:ing conduct of an officer which dishonors and 
disgraces him (CM 267483, Bonar, 44 BR 139). It is likewise an offense 
:in violation of the 96th Article of War, being conduct prejudicial to 
good order and military discipline. As offenses under Article of War 
95 and Article of War 96 are not the same, conviction of an officer 
under both articles on the same facts is proper (1~Rae v. Henkes, 273 
Fed. l08). Accordingly, we are of the op:iniox,. that the record of trial 
is legally sufficient to support the findings of guilty of Charge I and 
its Specification and Charge II and Specification l thereunder. 

Specifications 2 1 '3 1 4 and 5 of Charge II. 

The accused was found guilty under each of these specifications of 
defrauding the Central Post Fund of Fort Lewis, Washington of specified 
amounts of money by falsely representing that merchandise 'Which he had 
ordered from The Peoples Store had been received by the Fund. A3 shown 
above, the evidence amply demonstrates in each instance that the ac
cused or~ered and acknowledged receipt from that store of merchandise 
'Which was paid for, but never received by the Fund and that instead ac
cused personally obta:ined cash and merchandise of value equal thereto. 

To establish the offense of false pretenses, the prosecution must 
prove four essential elements, (a) the intent of accused to defraud the 
person or persons named (b) an actual fraud committed (c) the false 
pretense and (d) that the fraud resulted from the employment of the 
false representation (Underhill 1s Criminal Evidence, 4th Ed • ., par. 696). 
There can be no question from the evidence discussed above that each of 
these elements vras established beyond any reasonable doubt in connection 
with the transactions involving The Peoples Store. Accordingly, the · 



Board of .Review is of the opinion that the record of trial is legally 
sufficient to support the court's findings of guilty with respect to 
Specit'ications 2, 3, 4 and 5 of Charge II. 

Specification 7 of Charge II. 

The accµsed under this Specification was found guilty of falsely 
pretending to the Central Post Fund that it was indebted to Ralph 
Woolhouse in the sum of $70.00 for services rendered and of thereby 
defrauding the Fund by obtaining that sum for his 01'lll use. Here again 
all the essential elements of the offense were :f'ully and completely 
established, the witness Woolhouse himself testifying that he received 

'the $70.00 from Central Post Funds for services .mi.ch he had rendered 
. to accu.sed personally after a showing that accused had signed a re
ceiving report falsely establishing that the Fund -was indebted to 
Vfoolhouse in that amount for work performed. The uncontradicted evi
dence clear:ey- establishes this offense and accordingly, is legally suffi
cient to support the .finding of guilty of Specification 7 of Charge II. 

Specification 8 of Charge II. 
Accused was found guilty under this Specification of falsely pre

tending to the Coast House Materials that he was the owner of certain 
merchandise and of fraudulently obtaining from this company $536.00 by 
means of thatfalse pretense. Throughout the transaction with i,ir. McHugh 
of Coast House Materials accused's conduct was calculated to mislead 

. anq. cheat. HG ·1'f811 knew that he was not the owner of the property and 
that he had no title to transfer. His representations· and acts to the 
contrary 'W8re obviously false and fraudulent and with intent to defraud. 
His acceptance of the $536.00 credit applied to his personal account 
with that company furnishes conclll~ive evidence of his pernicious 
motives. The evidence is lagally sufficient to support th3 findings of 
guilty of this Specification. 

7. Numerous objections to the admissibility of evidence and to 
procedure were ma.de by defense counsel during the course of the trial. 
So, too, defense counsel voiced his objection to the pleadjjigs by 
motions to strike, all o.t' 'Which were overruled. Some of these objec
tions have been answered in the -course of our opinion, but there 
remain certain questions raised by the record which we believe require 
our consideration•. 

At an early stage of the trial, a member of the court, Colonel 
Kern, -was challenged by the defense counsel on the ground that during 
a brief recess ~f the court, he was observed speaking to a military 
witness who had just comp1eted his testimony. The member stated in 
e.t'i'ect that' he had discussed '!'1th the wi.-!;ness matters total:cy- unrelated 
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to the trial, wmreupon the court was closed. When the court was re
opened tbs president announced that the challenge was not sustained 
by secret written ballot and the challenged member sa:n during the re
mainder of the trial. The record of trial does not show affirmatively 
that Colonel Kern withdrew and took no part in the deliberations 
and vote upon the ch.illenge against him. Assuming that he remained 
present during tha court's deliberations (and of this there is no 
showing), we would still not be justified in finding ·the proceedings 
were invalidated thereby unless it clearly appeared that as a result, 
some injury had. been done to the accused's substantial rights (1.ICM, 
1928, par. 58£). In this case ·the court's ruling in not sustaining 

-the challenge was proper; It is not apparent from the record that any 
substa.ntial right of the accused was injuriously affected by the appar
ent failure of Colonel Kern to withdraw during the court 1s deliberation 
on the challenge, and therefore thi~ procedural irregularity, if in 
fact it did occur, does not invalidate the proceedings (c~ 199838, 

. \ .
Friediuan, 4 BR 1711 • . 

Cbjection was made by tbs defense counsel to the testimony of 
witne/Hles employed by The Peoples Store concerning entries in their books 
of account and to the entries the~elves. It vras his position that such 
testimony was inadmissible on the ground that it had not been shown that 
these records had been made by and under the supervision of the 
witnesses testifying therefrom. In our opinion all of objections re
lating to these entries were properly overruled. In civil courts, records 
kept in the usu.al course of business have been .made generally admissible 
in evidence, as an exception to the hearsay rule. This is true not only 
in many _state courts but also in the federal courts. The pertinent 
federal statute (28 u.s.c., sec. 695, 49 Stat. 1561) announces the rule 
that any writing made as a record of any transaction is admissible :1n 
evidence "if it shall appear that it was made in the _regular course of 
any bus:iness and that it W-d.S the regular course of such business to 
make such memorandum or record at the time of such act, transaction, 
occurrence, or event within a reasonable ti.me thereafter. All. other cir
cumstances of the making of such writing or record, including lack of 
personal lmowledge by the entrant or maker m;q be shown to affect its 
-weight, but they shall not affect its admissibili-cy.• It clearly a~ars 
£ran the evidence that all these records were made in the usual course 
of The Peoples Store business and that it was the business of The 
Peoples Store to make such records. Accordingly they -were admissible 
without the testimony of the person making the entries, lack of personal 
lmowledge being a matter affecting the weight and not the admissibility 
of the documents (CM 261107, Duboff, 40 BR JJl). , 

Defen~e comisel 1s motions to strike all specifications of Charge I 
and Charge II on the ground that the offenses were -improperly laid under 
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Article of 'War 96, were· also properly denied by the court. We have 
heretofore indirectly considered the merits of these motions in point
ing out that embezzlement is an offense under Articles of War 95 and 
96 as well as under Article of War 93. The same reasonmg is appli
cable to the offense of false pretenses. In fact, it is not preperly 
chargeable under Article of War 93 as contended by defense co1.msel, be
cause the offense of false pretenses is not made punishable by that 
article. Neitber is Article o.r War 94 applicable as the offenses _ 
charged did not involve frauds against the Government. We find in the 
record of trial no errors prejudicial to the substantial rights of ac- · 
cused. -

8. War Department records show that accused is 30-10/12 years 
of age and sIDgle in 1942. The record of trial discloses that he has 
since married but the date is not shown. He graduated from high school 
and attended college for three years, thereat·ter being engaged in'busi
ness for himself as a public accountant from 1938 to 1940. In 1939 ha 
enlisted ID the National Guard of the State of Texas and in November 
1940 entered upon active duty in the f.rrrry of i..ne United States when his 
unit was called into Federal service. Thereafter, he was an officer 
candidate at the .Army Administrative School, University of Florida, and 
upon satisfactory completion of the course was appointed a Second Lieu
tenant ID the Arrey- of the United States on 10 February 1943. This was 
a.limited_ service appoIDtment because of deficient hearjng previously 
incurred through illness. On 23 October 1943 he was promoted to the 
grade of First Lieutenant and served overseas from February 1944 to 
October·1945. His efficiency reports show four ratings of Superior, two 
of Excellent,· three of Very Satisfactory, and two of Satisfactory. 

9. The court was legally constituted and had jurisdiction of the 
accused and the offenses. No errors injuriously affecting the substan
tial rights of accused were committed durmg the trial. In the opinion 
of the Board of Review, the record of trial is lega~ sufficient to 
support the f:indings of guili:u and the sentence and to warrant con
firmatlon of the sentence. Dismissal is mandatory upon conviction of a 
violation of Article of War 95. Confinement in a penitentiary is author
ized by Article of War 42·ror the offense of false pretenses, (where the · 
amount involved is $50 or more), recognized as an offense of a civil 
nature and so punishable by confinement !or more than one year, by Section 
1301 of Title 22 of the District of Columbia Code (See CM 276617, Inglett, 
48 BR 390). 

......,,:;.....;~-----.a.-~----:.--r------Judge Advocate 

_.;:;;:::::::,.:~a:t:::::~,££.::::;!::52:::::C~~~~===---'Judge Advocate 
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JAGQ - CM 322337 · 1st Ind 

YID, JAGO, Washington 25., D. c. JUL 23 lS~/ 

TO: The Under Secretary of War 

l. Pursuant to Executive Order No. 9556., dated May 26., 1945, 
there are transmitted herewith for your action. the record of trial and 
the opinion of the Board of Review in the case of First Lieutenant 
Charles N. Jones, Jr. (0-1994788)., Corps of 1.1.ilitary· Police. 

. . . 
2. Upon trial by general courtrmartial this officer was found 

· guilty of embezzling a check amounting to $191.60 and a combination 
coffee percolator-and toaster., value $32.50., received by accused as part 
of the proceeds of.a sale by h:illl as trustee of about eighteen used 
pianos belonging_ to the Central Post Fund., Fort Lewis., Washington., in 
violation of Articles o! War 95 and 96 (Spec. l of Charge I; Spec. l 
·of Charge II); of fraudulently obtaining for his own use and benefit 
from. the Central Post Fund,- Fort Lewis., Washington., the respective sums 
of $209.45., $182.801 $145.00 and $790.00, an aggrega~ total of 
$1257.25 by falsely pretending in each instance that this Fund had re
ceived merchandise of equal value from The Peoples Store of Olympia., 
Washington (Specs. 2., 3., 4 and 5 ·or Charge II); of fraudulently obtain
ing for his own ~e and benefit from the Central Post Fund., Fort Lewis., 
Washington., the sum of $70.00 by falsely pretending that the Fund was 
indebted in that amount to a named employee (spec. 7·0:r Charge I)., s.nd 

· of fraudulently obtaining from the Coast House Materials Company of 
Tacoma., Washington., for his own use and benefit the sum ·of $536.001 by 
faleiely pretending that Jlroperty sold to that company in. that amount 
was his own (Spec. 6 of Charge II)., well knowing that the pretense in 
each instance was false., all of said offenses being in violation ·of 
.Article of War 96. He was sentenced to be dismissed the service., to 
forfeit all pay; and allowances due or to become due and to b$ confined 
at hard labor at such place as the reviewing authority might direct for 
five years. The reviewing authority .approved the sentence., designated 
the United States Penitentiary, McNeil Island, \Vo.shington., as the place 
of confinement and forwarded the record of trial for action under 
Article of. War 48. -

3. A summary"of the evidence ~ be found :in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the findings of guilty 
and the sentence and to warrant confirmation of the sentence. I concur 
in that opinion. 
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,\ccused was the C\l~todian of tht: Central Post :F'und of Fort Levd.ti, 
Washington. In January or February 1946, he so~d 18 surplus pianos, 
property of this fund, to the Hopper-Kelly Company for ~~300.00 under 
an agreement that the Fund would receive property of equal value in 
exchange therefor. Instead, hov.rever., he received from the Hopper-KelJ.y 
Company a combination percolator and toaster, value $32.50 and a check 
for $191.60 on 23 February 1946, all of which he converted to his own 
use and benefit. On 7 June 1946, he ordered from The Peoples Store of 
Tacoma, Washington, on behalf of the Central Post Fund one davenport 
set and one occasional chair at a total cost of $209.45; on 20 J~ 
1945, 20 occasional chairs at a cost of ~65.00; on 15 August 1946., 2 
rugs at a total cost of $145.00; and on 15 September 1946, 1000 phono
graph records at a cost of $790.00. In each instance, payment was made 
by the Central Post Fund to The-Peoples Store for the merchandise on ac
cused's representations in writini; that the items for which payment was 
made had been received. Instead, hovrever., accused in concert with one 
Edward c. Dorn., Manager of The Peoples Store, contrived a plan whereby 
the orders for the above described property were cancelled and in lieu 
of the property for which the Fund. had paid., accused obtained from Dorn 
for his own use one Norge Refrigerator at $217.28., one General Electric 
Refrigerator at $188.49, l Easy Washer at ~144.15, and one oil furnace at 
$489.25. He applied the remainder of the proceeds amounting ·to about 
$300 and derived from the cancelled orders to the payment of his indebted
ness to The Peoples Store for installation of the furnace in his_ nome. 
On 19 November 1946 he paid to Ralph Woolhouse., a carpenter, $70.00 with · 
Central Post Fund money, representing that -the Fund was indebted to 
Woolhouse for services rendered when in fact the accused himself, and not 
the Fund., owed Woolhouse this amount for carpentry work performed on ac
cused's home. In October or November., 1946 accused sold to the Coast. 
House Materials Compaey- of Tacoma, Washington., a quantity of surplus 
property belonging to the .F\md1 for $536.oo. In consummating this eale 

. he fal.3el:y held himself out to be the o-wner of the property and thereby 
induced the Coast House Materials Company to credit his personal account · 
w1th that a!1l-Ount. 

4,. War Department.records shew _·the accused is 30-10/12 years of 
age and was single in 1942. The record of trial discloses that he has 
since married but the date.is not shown. He graduated from high school 

· and attended college for three years., thereafter being engaged in business 
for hilruielf as a public accountant from 1938 to 1940. In 1939 he en
listed in the National Guard of the State of Texas and in November 1940 
entered upon active duty :in .the Anrry' of the United States when his unit 
was called into Federal service. Therea.fter., he was an officer candidate 
at the Army Administrative School., University of Florida, and upon 
satisfactory completion of the course was appointed a second lieutenant in 
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the Arrrr:, of the Unit$d States on 10 February 1943. This was a liinited 
service appointment because of deficient hearing previously .incurred 
through illness. On 23 October 1943 he was promoted to the grade o! 
first lieutenant and served overseas .from February 1944 to October 
1945. His efficiency reports show four ratings of Superior, two of 

. Excellent., · three of Very Satisfactory., and two or Satisfactor,r. 

5. en l July 1947, Mr. Herman G. Nami., Attorney of San Antonio., . 
Texas, appeared before the Board of Review and presented oral argument 
on behalf of accused. His remarks and comments have received considera-

, tion. · 

6. I recommend that the sentence be confirmed and carried into 
execution ar..d that the United States Penitentiary-, McNeil Island, 
Vlashington, be designated as the place of confinement. 

7. Inclosed is a form of action designed to carry this recommenda-
tion into effect., should it meet with your approval. · 

TliC!USH.GmN 
Major General · . 1 

The Judge Advocate General 
2 Incls 
. l. Record of Trial 

___2_.__ Form of act~~-------

( GCMO 286., 27 Aug 1947) • 

' 
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WAR DEl'ARTJ.ENT 
In the Office of The Judge A.dvocate General 

Washington, D. c. 

JA.GH • CM 322366 

\ AUG 1941 
UNITED STATES ) FIFTH AIR FORCE 

) 
v. ) 

) 
Trial by G.C.M., convened at 
APO 710, 27 February 1947, 

- First Lieutenant ROBERT D. PRINCE ) Dismissal. 
(0-2083465), Air Corps ) · 

OPINION of the BOARD OF ru:;vn.w 
HOTiENSTEIN, SOLF and SMITH, Judge Advocates 

1. The record of trial in the case ot the officer named a.bove has 
been examired by the Board of Review, and the Board submits this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charge and Specifi
cationsa 

CHARGE Ia Violation ot the 96th Article of War. 

Specification la (Finding of not guilty) 

Specification 21 In that First Lieutenant Robert D. Prince, 
Headquarters & Headquarters Squadron, Fi.f'th Air Force, 
APO 710, did, at Nagoya, Honshu, Ji;pan, on_or about 
21 December 1946, after striking and injuring a person, 
to wits Tokushige Mizuno, with a government vehicle, 
wrong:f'ully leave the scene of the accident. 

Specification 31 In that First Lieutenant Robert D. Prince, 
Headquarters & Headquarters Squadron, Fifth Air Force, 
APO 710, did, at Nagoya., Honshu, Japan, on or about 
21 December 1946, after.striking and injuring a. person, 
to wita Tokushige Mizuno, with a government vehicle, 
tail to report said accident to proper authorities. 

Speciftcation-4a In that First Lieutenant Robert D. Prince, 
Headquarters & Headquarters Squadron, Fifth A.ir Fol!ce, 
APO 710, did, at Nagoya, Honshu, Japan, on or about 



21 December 1946, after striking and injuring a 
Japanese national, one Tokushige Jlizuno, with a 
goTernment vehicle, wrongfully and to the prejudice 
of good order and military discipline say to Corporal 
lbrvel E. Saunders and Corporal Jacob T. Kaminsky, 
both ot whom were occupants ot his vehicle at the 
time ot the accident and personnel subject to mili
tary law, •say nothing about it•, or ~rda to that 

· · effect. · 

The accused pleaded not guilty to the Charge and all Specifications 
thereunder. He was .fbund not guilty of Specification l, guilty ot 
Specification 2, 3, L"ld 4, and guilty of the Charge. No evidence ot 

. .
previous convictions was introduced. The accused was sentenced to 
be dismissed from the serTice and to forfeit all pay and allowances 
due or to become due from that time on•. The reviewing authority 
approved only so much ot the sentence as provides tor dismissal and 
forwarded the record ot trial tor action under Article ot War 48. 

3. The Board ot Review adopts the statement ot the evidence and 
the la-.r contained in the review ot the Fifth Air Foree Judge Advocate, 
APO 710, dated 7 May 1947. 

,. The accused is 28 years· ot age, married, and the father of 
one child. He completed grade school and one yee.r of high school, 
leaving school in 1935. As a civilian he was employed as a tloor 
sander and finisher from 1939 to September 1942 and a welder's helper 
from September 1942 to April 1943. 

He enlisted in the Army l July 1936 and served until 26 September 
. 1937 in the Coast Artillery in the Canal Zone. He we.a inducted 26 
.April 1943 and served as an enlisted man until 13 March 1944. From 
14 March 1944 to 31 January 1945 he wa.s an .A.nation cadet. He wa.s com
missioned a second lieutenant, Air Corps, on l February 1946. The 
date of his promotion to first lieutenant is not disclosed by a.riy 
information contained in his War Department 201 file. Two Efficiency 
Reports on tile in the War Department 1how that the e.ccused W&s rated 
•Unknown"as a second lieutenant tor the period l Jul7,1946 to 31 
December 1945 and that tor the period 1 July 1946 to 31 Decemb-,r 1946 
he was rated"Excellent• as a f'irat lieutenant. · 

The testimony in the record ct trial abowa that about eight daya 
after the accidmt accused went to the hoapital to aee the Japanese 
who was injure~ He gave ht.. a new bicycle and paid his bospital 
expenses. 
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5. The court was legally constituted and had jur~adiction of 
the person and the offenses. No errors injuriously affecting the 
substantial rights of the accused were committed. In the opinion of 
the Board of Review. the record of trial is legally sufficient to 
support the findings of guilty and to support the sentence as modi
fied by the reviewing authority and to warrant confirmation of the 
sentence. Dismissal ia authorized upon a conviction of Article of 
War 96. 

-~ff/~··~·...,..::~~~='~~<Z~.~+r~td·._...______,i• Judge Advocate 
---1~ 

..z.:.~~=::!!::l:_:tl:l...:.·..::QI~~----'• Judge .Advocate 
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JAGH - CJ,[ 322366 1st Ind 

WD, JlGO, lfashington 25, D. c. AUG 18 1947 
TO: The Secretary of war 

'i. Pursuant to Executive Order No. 9556, dated 26 :May 1945., there 
are transmitted for your action the record of trial and the opinion o! 
the Board of Review in the case of First Lieutenant Robert D. Prince, 
(0-2083465) Air Corps. 

. . . 

2. Upon trial by general court-martial, this oi'fice:r was .i'ound 
guilty of wrongfully leaving the scene or an accident., a.i'ter striking· 
and injuring a Japanese civilian with a government vehicle, (Spec 2. CHG); 

_of fail:ing to report the accident to proper authorities., (Spec J. CHC); 
and of -wrongfully saying to two enlisted men who were riding with accused 
at the time of the accident., "Say nothing about it," (Spec 4. CHC) all in 
violation of Article of War 96. He was sentenced nto be dismissed from 
the service and to forfeit all pay and allowances due or to become due from 
that time on". The reviewing authority approved only so much er the sen
tence as provided for dismissal and forwarded the record o.i' trial for action 
under Article of War 48. 

3. A. sumnary of the evidence may ba found in the accompanying revie.r 
of the Fifth Air Force Judge Advocate, .A.FO 710, dated 7 May 1947 which was 
adopted in the accompanying opinion of the Board of _Review as a statement 
of the law and the evidence in the case. The Board is of the opinion that 
the record of trial is legally su.i'ficient to support the findings of guilty 
and the sentence as approved by the reviewing authority and to warrant con
firmation of the sentence. I concur in that opinion. 

On 2l December 1946. the accused, accompanied by four _enlisted men, 
was driving a jeep in Nagoya, Honshu, Japan, on the way· to Komaki A.rrfry' 
Airdrome, a.i'ter having attended a basketball game. · They stopped at a 
cabaret a.i'ter leaving the game, and drank some beer. .lt about 2200 the;r 

· le.rt the cabaret and were proceeding along a street in Nagoya. It was 
dark, bu.t the street was dry. The vehicle which accused was driving struck 
a Japanese civilian who was riding a bicycle and injured him to such an 
extent that he was hospitalized for about eight days. The accused did not 
stop the jeep, but continued on to the Komaki Arm:, Airdrane. After the 
accident, he spoke to two of the enlisted men riding ·with him and asked them 
if they say what happened.. When they replied. that they did., he told them 
to say nothing about it. He further stated that if they had anything against 
him they had a chance to get even. 

.A.ccused did not report the accident to anyone and made out no accident 
report as was required in case of motor vehicle accidents. There was sane 
evidence tending ,to s~ow that the accused was exceeding the speed limit at 
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tr, 1-= tine of th':' ac:::ident, but h'.J r:as found not guilty of Specification 
-,;iiich allec::oc. 6.rivir..J in a reckless oan."'1.er in excess of the speed 

li:;:it of 20 r.1ilcs p~r ho..:r. The~·c -:·:a:, also some evidence that the 
vi,--:tir. y;o.s riding his bicycle toe .fnr towards the center of the street 
and ::..n atto;-;,ptine; to turn toward the side of the street, where he was 
(:;Upposod to ride, he rode in front of the jeep. The record further shows 
that the· bic:,·cle :involved in the accident had no li€;ht. 

About eicht days after the accident accused went to the hospital 
to see the Japanese who was injured. He gave him a new bicycle and paid 
his hospital expenses. 

4. The accused is 28 years of age, married and the father of one 
child. He completed grade school and one year of high school, leaving 
school in 1935. As a civilian he was euployed as a floor sander and 
f::.nisher fror.i. 1939 to September 1942 a."'ld a welder 1s helper .from September 
1942 to Apri1194.3• 

He enlisted in the Ar.cy- l July 19.35 and served until 25 September 
1937 in the Coast Artillery in the Canal Zone. He was inducted 25 April 
1943 and served as an enlisted man until ·13 l!arch 1944. From 14 March 
1944 to .31 January 1945 he was an Aviation cadet. He was commissioned a 
second lieutenant., Air Corps, on l February 1945. The date of his pro
motion to first lieutenant is not disclosed by any information contained _ 
in his War Department 201 file. Two efficiency Reports on file in the 
War Department show that the accused was -rated "Unknown"., as a second 
lieutenant for the period 1 July 1945 to .31 December 1945 and that for 
the period 1 July 1946 to ,'.31 DecGillber 1946 he was rated "Excellent"., 
as a first lieutenant. 

5. Upon consideration of all the facts in this case, I recommend 
that the sentence as approved by the reviewing authority be confirmed but 
commuted to a reprimand and. forfeiture of $100 per month for three months 
and that the sentence as thus commuted be carried into execution. 

6. Inclosed. is a form of action designed to carry the foregoing 
recommendation into effect, should such recommendation meet. with your 
approval. · 

2 Incls THOMAS H. GREEN 
1. Record of trial 1!ajor General 
2. Form of action The Judge Advocate General 

-, rieuo 290, 25 Au;:-i.9475·----~-
• 
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WAR DEPART!,IBNT (165)In the Office of The Judge Advocate General 
Washington 25, D.C. 

Jal 17. 19.1i 
J AGQ - CM 322377 

UNITED STATES ) KOBE BASE 
) UNITED STATES Amr! 

. v. } 
) Trial by G.C.M., convened at 

Private JOHN s. BRZU::KI ) Kobe Base, Kobe, Japan, 25 
(122?3?65), Detachment, ) April.1947. Dishonorable 
2nd Major Port, Trans- ) discharge and confinement !or 
portation Corps, APO 31?. ) life. Federal Penitentiary; 

) .McNeil Island, Washington. 

HEVIEw b;y the BOARD OF REVIEW 
JOHNSON, STERN and SCEENKEN, Judge Advocates 

' 
1. '!be Board of Review has examined the record or trial in the 

case of the soldier named above. 

2. The accused was tried upon the following Charge and Spec~
cationa 

CHARGE: Violation of the 92nd Article of War. 

Specifications In that Private John s. Brzucki, Detachment 
2nd Major Port, Transportation Corps, did, at Kobe, 
Honshu, Japan, on or about 30 March 194?, with malice 
aforethought, willfully, deliberately, feloniously, un
lawi'tll.ly, and with premeditation kill one Kenkichi 
Matsui, a human being by shooting him With.a carbine. 

Accused pleaded not guilty to, and was found guiliiY" of the Charge and 
Specification. No evidence of previous convictions was introduced. 
The accused was sentenced to be dishonorably discharged the service, to 
forfeit all pay and allowances due or to becane due and to be confined 
at hard labor at such place as the reviewing authority may direct for 
the term o:t his natural life. The reviewing authority approved the 
sentence., designated the United States Federal Penitentiary-, McNeil 
Island, Washington, as the.place of confinement and forwarded the record 
of trial pursuant to Article 0£ War 50½. . 

3. The Board of Review adopts the statement of the evidence in 
the Staft Judge Advocate•s review. 
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4. liurder is the unlawful killine of a human being with malice 
aforethought, without legal justification or excuse. The malice may 
exist at the time the act is comitted and may consist of lmowledge 
that the act which causes death will probably cause death or grievous 
bodily harm (MCM, 1928, par. 148.a, PP• 162-164). The law presumes 
malice where a deadly weapon is used in a manner likely to and does in 
fact cause ·aeath. An intent to kill may be inferred from an act of ac
~~sed which manifests a reckless disregard_ of human life. 

The evidence clearly establishes that accused, at the time and 
place alleged, used a deadly lreapon in a manner likely to and which did 
in fact cause the death of a Japanese civilian. The actions of accused 
in injecting a live shell into the chamber or his carbine; pointing.the 
gun at the victim and "allowing" the firearm to be discharged with the 
fatal result that a human being was killed certainly manifests a reck
less disregard,of human life. 

While the evidence tending to prove the "degree" of :intoxication or 
accused is conflicting there can be no doubt but that he had been dr:lnking. 
Tb.is fact is shown by his acti.ons in "flipping a cigarette by Colonel 
Millison 1s feet"; staggering walk, flushed face an::l •.roolish actions." The 
alcohol blood test showed a "level of ·0.5" which is insignificant but · 
as the time it was made -is indefinite the acc1,1racy of the finding is of 
little value in determin1.llg· the condition of accused at the time of ·the 
shooting. The noncommiEsio~ed officer who was in charge of the guard detail 
of 'Which accused was a member- testified that when they arrived at the 
pier, accused "didn't 19-ok drunk or any thing". 'lhe question of accused's 
degree of intoxication is one of fact f'or the court to detenn.ina from all 
the evidence in the·case and the Board of Review is of the opinion that 

. there is sufficient ·competent evidence in the record of trial to support 
the findings of guilty by the court which negative the fact that accused 
was-so intoxicated that he was not legally- responsible for his actions. 

A neuropsychiatric examination of accused resulted in the findings 
that while he possessed a tendency toward pathological intoxication or 
abnormal and unusual response in his behavior when under the effects of 
alcohol, he was so far free from mental defect, disease or derangement as 
to be able, at the time of the-alleged act to distinguish right from 
-.rrong, adhere to the right, and at the time of trial to cooperate intelli-
gently in his de~ense. _ ·· · 

5. Consideration was given to letters from Congressman Edward J. 
Hart, Congresswoman·Mary T. Norton, Commander John E. Schroder of the 
New Jersey American Legion, IJr. Frank A. Verga, attorney f'or accused's 
family, and numerous organizaticns in the vicinity of' accused's home. 
The Board of Review also held a hearl1:ig attended by the following persons·: 
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Mr. and hirs. Stanley Brzucki, parents of accused 
Congressman &dward J. Hart 
Mr.· Stewart., representing Senator H. Alexander Smith 
Arthur D1Elia., Comnander., Fitzgerald-Holota Minn. Post 

Veterans of World War II., Jersey City., N.J. 
Conrad J. Vuocolo., Adjutant II n ff 11 

Salvatore J. Vuocolo., Post Judge Advocate II ff 

Mr. Blainey., Commander of Amvets of N.J. 
Frank A. Verga., attorney for accused. 

It was emphasized at this hearing that clemency should be extended on 
the basis that accused was only 17 years of age at the time of this 
offense (he was 18 on 10 ~ay 47)., that he was of previous good char
acter., that he had only 7 months' training before being sent to Japan., 
t.riat he did not drink before entering the Army, that.he drank 12 cans 
of beer imnediately preceding his being placed on guard duty, that his 
condition was such that he should not have been posted .as a guard or · 
given a lethal weapon and that he was so drunk he should not be held 
legally responsible for his acts. A petition was presented., signed by 
6,000 individuals in accused's home area (northern New j81'.'sey) expres
sing the opinion that the sentence was too severe and urgin6 that 
clemency be extended. It was also represented that many organizations 

· and individuals in New Jersey feel very strongly in this case and be
lieve that the sentence should be substantially reduced. 

6. The charge sheet shows accused to be 18 years of age. He 
enlisted in the Regular Arrrry- at Jersey City., New Jersey., 20 May 1946 
for three years with no prior service. There is no evidence of any 
previous convictions by court-martial. 

7. The court was legally constituted and had jurisdiction over 
the accused and of the offense. No errors injuriously affecting the sub
stantial rights of the accused were committed during the trial. The 
Board of.Review is of the opinion that the record of trial is legally 
suff~cient tD support the findings of guilty and the sentence. A sen
tence or death or imprisoillllent for life is mandatory upon a conviction. 
of a violation of Article of War 92. Confinement :tn a penitentiary is 
authorized by Article of War 42 for the offense o:t murder., recognized as. 
an offense of a civil nature and so punishable by penitentiary confine
ment for more than one ·year by sections 452 and 454., Title 18 of the 
United States Code. 





WAR DEPARI'MENT (169)
In the Office of The Judge Advocate General 

Vfashington, D.C. 

JAGK CM 322437 
15 JUL l947 

UNITED STATES ) UNITED 5rATES CONSTABUIJ.RY 
) 

v. ) Trial by G.C .M.; convened at 
) Kit zingen, Germany, 11 March 

Second Lieutenant JOHN "i°'T. ) 1947. Dismissal and total .I 
~·1'00DRUFF (0-1340607), ) forfeitures. 
Infantry. ) 

OPINION or the OOARD OF REVIEW 
SILVERS, McAFEE and ACKROYD, Judge Advocates 

1. The Board of Review has examined the record of trial in the 
case of the officer named above and submits this, its opinion, to The 
Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation or the 93rd Article of War. 

Specification: In that, Second Lieutenant John W. 1:loodruff, E 
Troop, 10th Constabulary Squadron, did, at Aschaffenbur~, 
Germany, feloniously take, steal, and carry away one (lJ 
pair riding boots of the value of about $10.00 and one (1) 
Leica camera of the value of about $54.30, property of a 
person or persons unknown, which had been sequestered by 
the United States Government as evidence, on or about 9 
December 1946. 

CHARGE II: Violation of the 96th Article of War. 

Specification 1: In that Second Lieutenant John w. Woodruff, 
E Troop, 10th Constabulary Squadron, did, at Kitzingen, 
Gennany, on or about 7 January 1947, with intent to deceive 
Major G. Edwin Scott, officially state to the said Major 
G. Edwin Scott, that 11 He knew nothing about any of the 
missing articles of evidence except a pair of riding boots 11 

which statement was known by the said Second Lieutenant 
John w. Vioodruff to be untrue. 
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Specification 2: (Finding of Not Guilty) 

Accused pleaded not guilty to all Charges and Specifications. He 
was found guilty of Charge II and Specification l thereof but not guilty 
of Specificat"ion 2, of Charge II. He was found guilty of Charge I and . 
its Specification except the words "one (1) pair of riding boots of the 
value of about i10.oo and," .of the excepted words, not guilty. No 
evidence of any previous convictions was introduced. He was sentenced 
to be dismissed the service, to forfeit al!. pay and allowances due or to 
become due, and to be confined at hard labor at· such place as the review
ing authority might direct for five (5) years.· The reviewing authority 
approved only so much of the sentence as involved dismissal from the 
service and total forfeitures and forwarded the record of trial for 
action p.irsuant to Article of War 48. 

3. Evidence for the Prosecution. 

On 9 December 1946 personnel of Troop "E", 10th Constabulary Squadron, 
located at Aschaffenburg, Germany, raided the apartment of a civilian 
named Pandew and confiscated a large quantity of items of personal 
property which had allegedly been acquired on the black market (R. 7, 1.4). 
The accused was commanding officer of the 2nd Platoon of Troop 11E11 • 

Pencilled notations listing the confiscated property were made by Franz 
Kress, a civilian employee of the United States Constabulary and Urf 
Kurczyk, a German civilian policeman. ·This property was stored in the 
arms room of accused I s platoon (R. 10). Several weeks after the raid 
a typewritten inventory of the property was prepared (R. 12). A Leica 
camera was among the articles taken from the Pandew apartment (R. S,ll,14). 

Sometime in January 1947, T/5 Robert J. Dolan, Special Investigation 
Section, Headquarters, 10th Constabulary Squadron, proceeded to Aschaffenburg 
to investigate the alleged theft of some of the property confiscated in 
the 11 Pandew case. 11 He interrogated the accused who told him he knew 
nothing about it •. On 7 January 1947, T/5 Dolan received from accused a 
pair or German riding boots and a sleeping bag which he marked and placed 
under lock and key. (R. 23, 24) ·. · 

Major G. Edwin Scott, Provost .Marshal, 10th Constabulary Squadron, 
testified that.several days prior to 9 January 1947 ·he sent agent Dolan 
to Aschaffenburg to "investigate the facts and circumstances involving 
thf disappearance of certain items of property that were held as evidence 

. in a case against a Yugoslav named Pandew. 11 Dolan had returned a sleeping 
bag and a pair of boots, the only missing property that had been located. 
On 9 January 1947 Major Scott went to Aschaffenburg and interrogated 
accused who ma.de "some statement to the effect that none of the property 
had shown up, that they had made a shakedown of the billets. 11 · Later the 
same day accused tol,d .Major Scott that 11if you can wait till Saturday I can 
have some of this property returned to you. 11 Major Scott became insistant 
and demanded to know Yiho had the property and accused replied "Lieutenant 
Hammerstone." (R. 26). (On motion of defense counsel, .the statement con
cerning Lieutenant Hammerstone was strick_en from consideration by the court). 
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The accused then took Major Scott to his quarters and delivered to him 
certain items of personal property stating, "This is part of the missing 
articles." Major Scott asked accused if he had any other items that he 
wanted to turn in and which had not been declared and accused reached 
between the springs and mattress of his bed and brought out a.Leica 
camera which Major Scott handed to Agent Dolan to be tagged. Pros. Ex. 1 
was identified by the witness as.being similar in type to the Leica 
accused delivered to him (R. 27-28). 

T/5 Robert J. Dolan was recalled and positively identified the afore
mentioned exhibit as being among the items taken from·accused 1s quarters 
and handed to him by Major Scott to be tagged (R. 29). 

First Lieutenant Jesse Hammerstone, C Troop, 10th Squadron, was 
called as a witness for the prosecution and asked if he had ever seen 
the accused with a Leica camera. The witness refused to answer claiming 
privilege against self incrimination. The president ruled that to give 
answer would in no wise incriminate the witness and directed him to 
answer. The witness stated that he had seen accused with such type 
camera and that he haij seen him with a pair of riding boots which was 
among the "stuff" that was confiscated. He had not seen the boots in 
accused's room however (R. 31). · 

11 C11T/5 Austin A. McKinney, Troop, 10th Constabulary Squadron, 
testified that he was present when the raid was conducted on 9 December 
1946 and that he saw a pair of German riding boots and two cameras which 
were confiscated (R. 33). ' · 

Major G. Edwin Scott was recalled to the stand and stated -that 11I 
asked the lieutenant what he knew about the theft of property, the Pandew 
property and he said he didn't know anything except about a pair of boots 
and that ·was the· only item he knew anything about, was a pair of boots, 
that he had been· given permission by the CID Agent, Mr. Stewart, to 
retain those boots." This statement was made by accused before the 
witness went to Aschaffenburg (R. 34). 

On or about 10 January 1947 the accused made a sworn written statement 
to Captain George E. Brashear, CAV,·S-2 of the 10th Constabulary Squadron. 
Captain Brashear testified that prior to taking the statement he warned 
accused of his rights. ·The defense objected to the introduction of tbe 
statement in evidence on the ground that Captain Brashear thought it 
was made in December 1946 or a month prior to the date shown thereon. 
After argument by counsel, the defense requested the president of the court 
to rule of the admissibility-of the statement inasmuch as there appeared 
to be a discrepancy in the date shown on the writing and the date given 
by the witness. ,After the witness had identified the statement, however 
maintaining doubt as to the exact date it was given, the court ruled that 
it was admissible and the writing was received in evidence as Pros. Ex. 4. 
By his sworn statement accused admitted that while the case was being 
investigated he -had in his possession certain items of property which were 
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"all taken from the evidence of George Pandew'' including a Leica camera 
and a pair of German boots. He stated further "I took the Leica camera 
from the arms room and put it in my que.rters. I took it with the intent 
to keep it. ·:men 1-'~jor Scott came up I turned the camera over to him-lH<-~. 11 

Accused also stated that he had knowledge of other items that were taken 
from the evidence, listing such items and namingaiother officer whom he 
asserted had taken the property (R. 19-22, Pros. Ex~ 4). It was stipulated 
the.t the camera, Leica I.:o. 326393, had a value of $54.;30 (R. 39, Fros. Ex. 5). 

4. For·the Defense. 

Franz Kress who had previously testified for the prosecution was 
called as a witness for the defense. He stated that on the nieht of the 
raid he made pencil notes of the property confiscated and that sometime 
later he and 1lr. I{urczyk made a typev.Titten inventory. He was positive 
that only one camera, a Leica, was among the property taken from the 
Pandew residence. Y;ithout objection there was received in evidence a 
typed copy of the inventory referred to by the witness (R. 40, Def. Ex.'A). 
The inventory lists two cameras, a 11Leyka11 with light meter and case and 
a 11Juvilett" with case. The witness explained the discrepancy by stating 
that he never saw the other camera (R. 4<>--42).· The. defense also called 
Herr Ulf Kurczyk v.'ho explained the manner in v.hich the confiscated property 
was iisted and stated that two cameras, a Leica and a Juvilett were among 
the property (R. 47-48). · . 

Captain George E. Brashear was questioned at length by the defense 
with regard to the statement or confession made to him by ~ccused and 
previously received in evidence as Pros. Ex. 4. The witness asserted that 
he presented to accused ·a list of some 20 items missing from the evidence 
(Fandew) and accused requested that he take the confession which was 
voluntarily made and nor his ovm free will" (R. 51). 

Second Lieutenant Lloyd E. ·,:ebb, 10th Constabulary Squadron, testified 
that he had known accused since his graduation from Officer Candidate 
School, Fort Benning, Georgia, in 1945, that accused stood high in his 
class, was an able officer, excellent leader and that if anyone said 
Lieutenant Woodruff was a thief he "would say they were a liar" (R. 55). 

After explanation had been made to accused of his rights he elected 
to remain silent and no further evidence, material. to the offenses of 
which the accused was convicted, was presented by either side. 

5. By his sworn written statement, which is conclusively shown to 
have been voluntarily executed and with full_ knowledge of his rights, 
accused admitted to his squadron S-2 that he took a Leica camera. from 
the property held as evidence in the Pandew case, "with the intent to 
keep it. 11 He also admitted that when the investigation was being made 
concerning the missing property he had knowledge of the probable where
abouts of other missing items exclusive of the pair. of riding boots. The 
former declaration constitutes a confession to the larceny alleeed in the 
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Specification and Charge I, the latter being a. confession that his state
ment made to Major Scott (during the investigation) was known by accused 
to have been untrue. An accused however cannot be convicted legally upon 
his unsupported confession and we are required to look to.the other 
evidence, either direct or circumstantial, or both, to determine if, ex
cluding the confession, such evidence tends to show "that the offense 
charged has probably been committed." Par 111+ (a) Page 115 MCM 1928. 

No witness in the case testified positively that the Leica camera, 
confiscated from the apartment of Pandew and placed with the other pro
perty in the arms room, was missing therefrom under circumstances· which 
would indicate that it had been stolen. This would have been the more 
orthodox manner for the prosecution to have presented its case. However, 
it is shown that an extensive search was being conducted "involving the 
disappearance of certain ite.rns of property held as evidence in a.. case 
against a Yugoslav named Pandew" (Major Scott, page 26), and further, 
Captain Brashear asserted that he presented to accused a list of such 
missing property prior to taking the confession. Accused was the com
manding officer of the platoon making the raid and had access to the 
property confiscated. All the evidence tends to show that the Leica 
camera was one of the items confiscated and accused, prior to making 
his confession, removed the camera from between the mattress and springs 
of his bed and turned it over to Major Scott, the provost marshal. Such 
evidence-, part of which may be considered as circumstantial and part direct 
tends to show that the larceny had probably been committed. It is not 
required that the evidence of the corIX1s-delicti, aliunde the confession, 
be sufficient of itself to convince beyond reasonable doubt that the 
offense charged has been comm.itted, or that it cover fiery element of the 
charge, or connects accused with the offense. (CM 314092 Bishof• CM 
266691 Venable, 3 BR (NATO) 391, 394; CM 272987 Anderson, 3 BR NATO) 
77, 82; CM 210693, Alexander, 9 BR 331, 336 review of cases.) 

· With regard to Specification l Charge II and upon the same principles 
of law heretofore set forth, the surrender by accused to Major Scott of 
confiscated property other than the riding boots is sufficient evidence 
corroborative of the confession to show that the statement previously 
made to Major Scott was, at the time it was made, known by accused to 
have been untrue. · 

6. War Department records show that accused is 20 years of age and 
was a student at Ohio State University when.he was inducted into the 
Army as a private in April 1945. On 15 February 1946 he was appointed 
second lieutenant, Infantry, Army of the United States. No efficiency 
reports are available, however the record shows accused to have an Anny 
general classification test score of 137. 

7. The court was legally constituted and had jurisdiction of the 
accused and the· offense. NG errors injuriously affecting the substantial 
rights ·or accUBed were committed during the trial.· The Boa.rd of Review 

-5-



is of the opinion that the record of trial is legally sufficient to 
support the findings of guilty and the sentence and to warrant confirma
tion of the sentence. Dismissal is authorized upon conviction for 
violation of Articles of War 93 and 96. 

~~Judge Advocate 

~ {':11) S.6},g vJudge Advocate 

Pn L::.ve , Judge Advocate 

• 
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JAGK • CM: 322437 lat Ind 

WD, JA.GO, Washington 25, D. C. 
"'u· ln 1 ·;h 1 1947 

TOa The Uoder Seoretary- of War 

1. Pursuant to Exeoutive Order No. 9556, dated~ 26, 1945, there 
a.re transmitted herewith for your &otion the reoord of trit.1 and opinioJI. 
of the Board of Review in the oa.se of Seoond Lieutena.nt John w. Woodrutt 
(0-1340607), In.f'a.ntry. 

2. Upon trial by general court-martia.l thi• officer wa.e found guilty 
of the laroeey of one (1) Leioa·oamera. of the value of about #54.30, owner
ahip unknOW'Il, which had been aequestered by the United States as evidenoe, 
in violation of Article of War 93, and.with intent to deceive, offioially 
stating to Major G. Edwin Scott that •he knew nothing a.bout aey of the 
missing articles of evidence except a pair of riding boot•" which state
ment wa.a knOWll by a.ccu.ed to be untrue, in 'rlolation of Article of Wa.r 96. 
He wa.s aentenoed to be dismissed the aeMioe, to forfeit &l.l pay a.nd t.llow
.anoes due or to beoome due and to be confined a.t hard labor at auch pla.ce · 
u the reviewing a.uthority might direot for 5 years. The reviewing au
thority approved only so muoh of the sentence a.a involved dismissal and 
tot!Ll. forfeitures a.nd forwarded the record pursuant to Article of War 48. 

3. A summary of the evidence may be found in the aooomp9.I1Ying opinion 
of the Boa.rd of Reviffll'. · I oonour in tne opinion of the Board that the reo
ord of trial is legally sufficient to aupport the iindinga of guilty and 
the aentenoe 8.lld to warrant confirme.tion of the sentence. 

4. On 9 D•oember 1946 a.ocused'• platoon raided the apartment of a 
oinlian at Aschaffenburg. Gern:ia.ey, and confiscated numerous items of 
personal property allegedly aoquired on the black market. Among the itema 
oontiaoated was a Leioa camera. a.nd a pair of German riding boota. The prop
•rv was inventoried by oivilian employees of the United States Constabulary: 
and stored in the arms room of aoouaed'a orga.nization. Subsequently numerous 
i teros of the property appear to haTe been mining and an investigation was 
oonduoted to looate the missing a.rtioles. Aooused wa.s inteMi•ed by Major 
Soott. the Provost :Ma.rah.al, aild he (aoouud) turned over to·Ma.jor Scott the 
German riding boots, stating tha.t he knew nothing about a:ay of the other 
item.a ot missing property. Shortly thereafter accused went to his room 
and secured the Leica camera. taking it from between the apringa and mattreH 
ot hi• bed. He voluntarily admitted the taking ot the camera, with intent 
to keep it, and also admitted that when he made the atatement to l&jor Soott 
he knt'lll' of the whereabouts of other itema ot the mining property. · 

5. At the time of the oommiuion of the offenses accused was 19 years 
of age. He appears to have been an outstanding young offioer and all member, 
of the court-martial hearing the case reoommended suspension of the aentenoe 
in a petition dated 15 lilaroh 1947 and addr•aaed to the Commanding General, 

T 
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United-States Constabulary. They oite. among other reasons for olemenoy, 
the confused status and reckless handling of confiscated and abandoned 
property in the European Theater. Accused's squadron commander, 1.n a. 
letter through channels to the Commanding General. United States Consta
bulary, dated 22 March 1947, requested suspension of the sentence, a.ssert
ing that aooused was·young and inexperienced but 8.11 excellent officer. He 
also sta.ted that there ha.d been a. common pra.otioe in the theater of reoklen 
handling of property of which ownership·wa.s in doubt, The Comma.nding Genera.l, 
Third Constabula.ry Brigade, did not concur in the recommendatioa of accused'• 
squadron commander a.nd set forth his reason.a therefor. · 

Considering a.11 the oircumstanoes of the case, I reoommelld. that the 
sentence be confirmed but oommuted to dismissal, ·a reprimand a.nd forfeiture 
of i100 pay per month for two mo:iaths, and that the aentence u commuted be 
ordered into execution but that the executioa of the dismissal be auapended 
during good behavior. 

6. Inolosed is a. form of action designed.to oa.rry the a.boTe reeommend&-
tion into effeot should it meet y a.ppro~l. 

' 2 Inola THOMAS H. GREEN 
1. Record of trial Major Ge11era.l 
2. Form of aotioa The Judge Advooa.te General 

-------------------------~------
( GC?.'.O 291, 25 Aug 1947) 

• 
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WAR DEPARTMENT 
In the Office of The Judge Advocate Gemral 

Washington, D.c. 

JAGN-CM 322445 

UNITED STATES ) SECOND A.mdY 
) 

v. ) Trial by G.C.M., convened at 
) New Cumberland, Pennsylvania, 

Private JEROME K&."1'I'IEDY., JR. ) 26 March 1947. Dishonorable 
(36027090), Detachment of ) discharge.and confinement for 
Patients, Valley Forge ) three (3) years. Disciplinary 

· General Hospital. ) Barracks. ' 

HOLDING by the BOARD OF REVTh"W 
JOHNSON., BRACK and SMITH, Judge Advocates 

1~ · The record of trial in the case of the soldier named above 
has beeri examined by the Board of Review. 

2. Accused was tried upon the following Charge and Specifi
cations: 

C.I:fARGE: Violation of the 93rd Article of War. 

Specification l: In that Private Jerome Kennady, Jr., De
tachment of Patients, Valley Forge General Hospital, 
Phoenixville, Pennsylvania, did, at the Branch Bank, 
Phoenixville Trust Company, at Valley Forge General 
Hospital, Phoenixville, Pennsylvania, on or about 23 
November 1946, 'W:i th intent to defraud, falsely· make 
in its entirety a certain check in the following words 
and figures, to wit: "Winnetka State Bank, Winnetka, 
Illinois. Pay to the Order of Cash - Seventy-five aIXi 
no/100 Dollars, $75.00, Jerome Kennedy, Jr.,•, which 
said check was a writing of a private nature, which 
might. operate to the prejudice of another. 

Specification 2: In that Pri.Yate Jerane Kennedy, Jr., De
tachment of Patients, Valley Forge Genera.l Ho~ ital, 
Phoenixville, Pennsylvania, did, at the Branch Balk, 



Phoenixville Tru.st Company, Valley Forge General Hospi. tal, 
Phoenixville, Pennsylvania, on or about 25 November 1946, 
with intent to d13f'raud, .falsely make in its entirety, a· • 
certain check in the following words and figures, to wit: 
"Winnetka State Bank, Winnetka, Illinois. Pay to the Or
der o! Cash - Ona Hundred and no/100 Dollars, $100.00 
Jerome Kennady, Jr.,• llhich said check was a writing of' 
a private nature, which might operate to the prejudice 
or another. 

Specification 3: In that Private Jerome Kennedy, Jr. 1 De
tachment of Patients, Valley Forge General Hospi.tal, 
Phoenixville, Pennsylvania, did, at Valley Forge General 
Hospi.tal, Phoenixville, Pennsylvania, on or about 25 
November 1946, with intent to defraud, falsely make in 
its entirety a certain check in the foll.O'ld.ng words and 
figures., to wit: , "Winnetka State Bank, Winnetka., Ill. 
Pay to the Order of Millard Luther - Thirty-two and 
no/100 Dollars, $32.00, Jerome Kennedy, Jr• .,• which said 
check was a writing of a private nture, llhich might 
operate to the prejudice of another. 

J.c~ed pleaded not guilty to, and was found guilty of, all Spec:i..tica
tions and the Charge. He was serrt.enced to be dishonorably discharged 
the service, to forfeit all pq and allowances due or to beceme due, and 
to be confined at hard labor for three years. The reviewing authority · 
approved the sentence, designated the Branch United States Dl.sciplinar,r 
Barracks, New Cumberland, Pennsylvania, as the place o£ confinement,· and 
forwarded the record of' trial for action under Article of War 50-f. 

3. In view of the holding of the Board of Review as hereinafter 
stated it is deemed unnecessary to summarize in detail the evidence 
introduced at the trial. 

4. Each Specification in essence alleges that accused did at a 
designated time and pla-ce ttw1 th intent to defraud; falsely make ~ ita 
entirety-, a certain check ***/_set out in haec verba and alleged to 
have been signed by accused using his own name as make-i/, * * * a 
writing of a private nature., which might operate to the prejudice of 
another. 

Each Specii'ication clearly purports to allege an ·offense of 
forgery which is defined as: 

•the false and fraudulent making or altering 
of an instrument which would, if genuine., ap
parently impose a legal liability on another 
or cha~e hie legal liability to bis prejudice. 
(Clark)a (par. 149J.., MCM, 1928) •. 
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Respecting each check transaction the evidence is W1contro
verted that accused made and signed the check., using his own name as 
maker; that he represented the check to be his personal obligation; 
and that the payee named in the check accepted it 'With the under
standing that it was accused's personal check just as it appeared 
to be on its face. Each check was exactly what it purported to be 
and thus a genuine instrument, and as a genuine instrument it· could 
not., without .further negotiation., impose any apparent or actual legal 
liability upon any person other than the accused. Such checks do 
not constitute a basis .for charging the offense of forgery as defined 
above •. 

In 1922 the Board of Review., in a similar ease, held: 

"Accused was charged with the forgery of a check., 
the evidence showing that it was signed by him in 
his own name, that it did not purport to be other 

. · that what it was., and that it was understood by all 
concerned to be accused's check. None of the ele
ments of forgery appear and the evidence is not 
sufficient.to support the findings of·guilty. CM 
154131 (1922) 11 (Sec. 451 (27) Di.g. Ops. JAG 1912-40). 

The Board of Review is o:r the opinion that the rule so stated 
is wqually applicable in this case. 

S. For the reasons stated the Board o:f Review holds the record 
o:r trial legally insuf:ficient to support the findings o:f guilty and 
the sentence. · · 

., Judge Advocate. 

Judge Advocate. 
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JAGN-CM 322445 1st Ind 
WD, JAGO, Washington 25, D. C. 
TO: Commanding General., Seco~d Army, Fort George G • .Meade, llaey'land• 

. 
1. In the case of Private Jerome Kennedy, Jr. (36027090), n:i

tachment of Patients, Valley Forge General Hosp~tal, I concur in the 
foregoing holding by the Board of Review and for the reasons stated 
therein recommen:i that the findings of guilty and the sentence be 
vacated. 

' 
2. When copies or the published order in this case are for

warded to this office they shouJd be accompanied by the foregoing 
holding and this indorsemant. For convenience of reference and to 
facilitate attaching copies or tha published order to tha record in 
this case, please place the file number of the record in brackets at 
the end of the published order, as fo~lows: · 

(CM 322445) • 

l Incl THOMAS H. GREEN 
Record or trial Major General 

The Judge Advocate (leneral 
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WAR DEPARTiJ::NT 
In the Office of The Judge Advocate General 

Washington, D.C. 

JAGN-CM 322483 

UNITED STATES 

v. 

Private ~UAY H. STINEETTE 
(34594986), Detachment #3, 
3420 Area Sen-lee Unit, 
Station Complement. 

) HEAD~UARTERS FORT BrtAGG 
) 
) Trial by G.C.M., convened at 
) Fort Bragg, North Carolina, 
) Z9 April 194?. Dishonorable 
) discharge and confinement 
) for eighteen (18) months. 
) Post Guardhouse. 

· HOLDING by the. BOA.RD OF REVIE\V 
JOHNSON, BRACK and :ooYLES, Judge Advocates 

·1. The record of trial in the case of the soldier named above 
has been ·examined by the Board of B.eview. 

2. The accused .was tried upon the follol'iing Charge and Specifi
cations: 

CHARGE: Violation of the 58th Article of War. 

Specification: In that Private Quay R. Stinnette, 34594986, 
Detachment Number Three, 3420 Area Service Unit, Sta
tion Complement, Fort Bragg, N. c., but then a member 
of Special Reassignment Detachment Section 1, 1460 SCU, 
Camp Butner, N. c., did at Camp Butner, N. c., on or 
about 13 May 1945 desert the service of the United 
States ancl'did remain absent in desertion until he sur
rendered himself at Fort Bragg on or about 211\arch 1947. 

He pleaded not guilty to, and was found guilty of, the Charge and its 
Specification. He was sentenced to be dishonorably discharged the ser
vice, to forfeit all pay and allowances due or to become due, and to be 
confined at hard labor.for eighteen months. The revievd.ng authority 
approved the sentence, designated the Main·Fost Guardhouse~ Fort Bragg, 
North Carolina, as the place of confinemen~~ and forwarded the record 
of trial for action under Article of War 5~. 
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3. The following exhlbit was introduced by the prosecution and ad
mitted, in evidence without objection. 

"Stirmett. 
(Last name) 

Quay 
(First name) 

R 
(Middle initial) 

34594986 
(A.rrr.y serial nurrber) 

PFC Spec Reascmt Det Sec l 1460 SCU 
(Grade) (Company, regiment, and arm or service) 

EXTH.ACT COPY OF MOilllING REPORT OF -

(Ccmpany, troop, battery, or ootachment (Regjment or other organizaticn) 

_28 May 1945 

A/U TDy to AWOL 0600 13 w.ay 45 

Bltner NC 28 Ea 
Station) Date 

I, JAMES J. OOOLEY, Capt., Inf., certify that I am the com
manding officer of Spec Reasgmt Det Sec 1 1460 SCU and official 

(Complete designation of command) 
custodian of the -morni)Jf; reports of said command, and that the 
foregoing is a true and complete copy (including any signature 
or initials appearing thereon) of that part of the morning re
port of said command submitted at Camp Butner, North Carolina 

(Station) 
for the datE3s indicated in said copy which relates to Quay R. 

, (Full 
Stinnette, 34594986, PFC Spec Reassgmt Det Sec 1 1460 SCU 
name, Arr«y serial number, 'grade and organization of person re
ferred to in extract copy) 

James J. Dooley 
(Signature) 

JAhIBS J. DOOLEY, CAPT. , INF. 
(Grade and ann or service)" 

It was stipulated that "accused surrendered himself at Fort Bragg, North 
Carolina, on or about 21 :darch 1947.n 
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No witnesses were.called., the prosecution adduced no more evi
dence and too accused., being advised of his rights declined to testify 
or to introduce any evidence on his own behalf. 

4. The only evidence to sustain tl1e court I s finding is prosecu
tion• a exhibit l above set out. The evidentiary value of such exhibit 
is limited to the words& 

"28 May 1945 

A/U TDy to AWOL 0600 13 May 45n 

The omission of the name of the accused from the body of the exhibit, 
as distinguished from the certification thereof, is such as to render 
it of no probative value in this case (CM 318685., Sustaita., 1947). 
There being no qther evidence to prove the unauthorized absence of ac
cused it follows that the finding of the court cannot be sustained. 

5. For the reasons states the Board of Review holds the record of 
trial legally insufficient to support the .findings of guilty and the 
sentence.· 

fJawfl.J<l/2~/, Judge Advocate. 
I//

// 
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JAGN-Ci.1 322483 1st Ind 
WD, JAGO, Vfaslli.ngton 25, D. C. 
TO: CommanciinG General, Fort Brage,· },orth Carolina. 

l. In the .case of rrivate ~uay R. Stinnette (34594986), r:e
tachment #3, J42J Area Service Unit, Station Complement, I concur 
in the foregoing holciing by the Boord of Review and .for the reasons 
stated therein recommend that the findings of guilty and the sen
tence be vacated. 

2. W'nen copies of the published brder i:n this case are for
waraed to th.is· office they should be accompanied by the foregoing 
holcing and this incorsement. For convenience of reference and to 
facilitate attaching copies of the published order to the record 
in this case, please place the file number of the record in brackets 
at the end of the published or:ier, as follows: 

(c-..r 322483). 

l Incl THOMAS H. GRZEN 
Record of trial Major General 

The Judge Advocate General 
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WAR DEP.L~MENl' 
In the Office of The Judge Advocate Ge~ral 

Washington, D. c. 

JAGH - CM 322487 .2 ~ .·-.' ,_: ~ :.j 

UNITED STATES ) UNrI'ED STATF.s FCRCES IN AmTRIA 
) 

v. ) Trial by G.C.M., convened at 
) Vienna, Austria, 9-tl, 14, 

Private AMOO M. DINKINS (RA ) and 15 April 1947. To be 
33425.342), 2,305 Transportation ) hanged by the neck until 
Car.-ps Car Company ) dead 

OPINION of the BCl.RD OF REv:IEW 
HortElf>TEIN, GRAY, and SOLF, Judge Advocates 

1. The Boe.rd of Review has examined the record of trial.in the case 
of the soldier named above and submits this, its opinion, to The Judge 
AdTocate General. 

2. The accused ,ras tried upon the following Charge and SpecUication1 · 

CHARGEa Violation or tbe 92nd .Article of War. 

SpecUicationa In that Private Amos :M Dinkins, 2305 Transportation 
Corps Car Company, did, at Vienna, Au:stria on or about 14 l/Arch 
194? with malice aforethought, willf'ully, deliberately, feloni
ously, unlawftil.ly, and with premeditation kill one Gertrude 
Paschinger, a htJllan being, by beating her with his fists and 
kicking and stanping upon her with his feet. 

He pleaded not guilty to,· and was found guilty of, the charge and its speci- · 
· f'ication. No evidence of any previous conviction was introduced. All the 
members p:-esent at tha tins th, vote was taken concurring, he was sentenced 
to be dishonorably discharged the service, to forfeit all pay and all01Jances 
dlll!I er to becoms due, and to be banged by tm neck until dead. The review
ing authorit7 approved the findings of guilty, except the words "and with 
prem3ditation, n apiroved the sentence and !anrarded the record at trial far 
action pursuant to Article ot War 48 1f'ith a recomr:2ndation that •that por
tion of the sentence adjudging that t):le accused be hanged ry the neck until 
dead be commuted to confinement at hard labor for the term. of his natural• life and that, as so commuted, the entire sentence be ordered executed.• 

http:unlawftil.ly
http:trial.in


3. The evidence for the prosecution is summarized as followsa 

At tbs ti.ma of the alleged offense and for several months 'prior there
to, the accused was assigned to the 2305 TranspOl:'tation Corps Car C0111p&n1 
in Vienna, Austria. His principal duties were to train far and participate 
as a boxer in various boxing tournaments (R 36-37, 47, 80, 90, 102). 

On er about. 18 December 1946, the accused met Gertrllde Pasching'9r1 
the deceased, a sms.ll slender Viennese girl in Vienna, .A.ustri&. She was 
approximately 5 feet tall.and weighed approximately 110 or l20 pounds (R 
22, 44, 135; Pros.Ex 13, R 163). Shortly after they mt, the accused and 
the deceased became intimate and met frequently at the 2.305 Enlisted Men's 
Club, tbs 11Club 13• (R 17, 19, 45). When the club closed they- would spend 
tm night in a room of the apart!D3nt occupied by :Frau Paschinger, the 

· mother of the deceased (R 19, 2.3, 28., 34). On 27 February 1947, the ac
cused went to Genlany' with the unit boxing team. Upon his return on 6 
:March 1947, his interest in the deceased appeared to bave waned and he . 
nnt to her home on only four occasions thereafter, but. be spent the night 
with the deoeued each tims and made bis last overnight visit on ll llarch. 
On tbs arternoon ot l4 March be went to the apartn:ent but the deceased was 
not bolli!. However, tbe accused visited with Frau Paschinger and waa Tar'¥ 
friendly &:1d gave her a package of cigarettes when he departed {R 24). 

The accruJeci often told Frau Paschinger that be loved the deceased (R 
21). However., their relationship was marked _bf frequent quarrels. en one. 
occasion the accused admitted to the mother that be bad fired a shot but 
he stated that be bad fired down a street and did not shoot at the deceased 
(R 22). In spite of the differences, Frau Paschinger was wider the iqres
sion that the accw,ed and the deceased remained on good· terns until the 
night or the homicide- (R 28., 31). 

A.t apiraxi.llate]¥ 1930 hours on 14 Yarch 1947 Private Holmes was in 
the Cafe Scm.eigler. The acc"OSed came in alone and joined Fraulein Seiden
berger. This ~irl had bad an appoinmnt to meet him that night in the 
cafe {R 70t 74)• Private Hollm!s invited them to his table far a drink (R 
47, 54, f:2.J• Thi deceased was also present in the room. She saw the ac
cused and wal.ked up to him and engaged him in a conversation. Shartl1 
thereafter be slapped her twice (R 48, 55, 6.3, 74). The accused told the 
deceased.. not. to "run after him because be had a new girl friend" (R 64, 
TJ-74, 79). She looked angrily at tm accused and departed. Accused 
told :Fraulein Seidenberger and Hol.JOOs that be would like to know where 
the deceased had gone. He then went into the ball with :Fraulein Seiden
berger • The deceased was still there and she accosted him once again. 
The accused and Fraulein Seidenberger thereupon re-entered th!l cafe (R 64, 
74.l'/5). Tbe accused was not heard to threaten the deceased (R 79). 

" 
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The deceased left the building and walked across the street. Homs 
.followed her and engaged her in conversation and asked her to co:ixs to his 
room. She acceded, and accompanied him to his room and engaged in inter
course with him. They later left the room and were about to emerge into 
tl:e street when deceased saw the accused appc-oach nth Fraulein Seiden
berger. They drew back and after the accused passed, she and Holmes le!t 
the build.lllg and parted company (R 49, 56, 6.3). HolD3s rejoined the ac
cused 1s group and told him that. he had had intercourse with the deceased. 
The accused laughed and said., •Qcey., that's nothing.• They then entered 
the 11 Club 13• (R 49., 56, 65)•.The accused went to the office in an attempt 
to secure the- admittance o! Fraulein Seidenberger. Hollies and his girl 
went into the club and :iroceeded .to dance (R 50). 

At about 2100 hours (R lll) the accused returned from the office and 
bad just rejoined ftaulein Seidenberger at the club entrance when the de
ceased walked in arxl again asked to speak to the accused. The accused 
agreed and asked Fraulein Seidenberger ,to come outside 111th them (R 65., 
75). Fraulein Seidenberger then stood at the entrance and the accused and 
the deceased turned right and :iroceeded to walk along the Lichtenstein
strasae. The accused bad bis arm around the waist of the deceased. They 
did not appear to be arguing (R 12.3, 128, 134). They stepped inside the 
doorway or a building for a few minutes and suddenly tba deceased ran out. 
The accused pm-sued her and overtook her after a few steps• He knocked 
her to the ground and proceeded to stamp upon her bead. She raised her 
head but it 1l8S · kicked down again (R 112, 116, 123, J.Zl, 130, 135, 138J 
}Tax EX8 8, 9, 10). The accused stamped upon the deceased fron eight to 
twelve ti.Ds (R ll?, 1.31, .139). The blaws were delivered within the s~ce 
of appraximtely- one minute (R 116). The deceased emitted but one scream 
and then did not move nor make a sound again (R 65-66, 76, 88, 112., 124; 
Pros Ex 2). The scene of the incident was lighted by a street lamp (R 78, 
119,; Pros Ex 5). · 

Fraulein Seidenberger approached the accused and he told ber to e1m
mon Hol.Ires • She did so and ret-urned with Hol.Ires rltbin a few minutes (R 
50, 65, 66., 67). The accused was kneeling over the deceased and was 
cradling her head in his arll6 (R 50, 65), when Frivate Hawkins (R .37, 40, 
42, 50,; Fros E:xs l, 2)., Pri-Yate Carter (R 82., 86, 88,; Pros Ex 6), and 
Private Hopson (R 103, 107; Fros Ex 2) CamB out of the clllb (R 113). 
Acc~ed told Hawkins that 11he had hit. her• (R .37, 43, 51, 57) and told 
Carter 11 I hit her an« I know I H.ouldn 't haw did it" (R 82, 88). 

The accused attempted to lift the deceased to her feet two or three 
ti.B3s but on each occasion she slmnped to the ground once again (R 77, 
113., 117). None of the witnesses testified that they- saw bar head strike 
the pave:mnt when she fell. The accused then requested the soldiers to 
secure transportation so that be could take the deceased to a hospital. 
Soon thereafter, Private Wilson, another colored soldier from the same 
organization, drove up with a weapons carrier and the deceased was placed 
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in tte vehicle (R 38, 83, 91, 9?, 104; Pros Eu 3, ?). h-aulein Seiden
berger picked up the gloves and bag of the deceased (R 67) and gave them 
to me of the soldiers; Hopson picked up one shoe (R 104). Fraulein 
Seidenberger and the soldiers identif'ied the deceased as the girl who was 
lying on the sidewalk (R 44, 65, 84, 101). The accused stated that he 
thought th~ deceased was not serio~ly hurt and that be did not want to 
take her to the hospital (R 92, 99). He admitted. to Wilson that he bad 
•beat per• (R 92). 

He asked for and received permisdon to take the deceased to Tilson 's 
room, whereupon they proceeded to 18 Halbgasse and the deceased was· carried 
upstairs and laid on a bed (R 39, 84, 104, 109). The accused and Hopeai 
bathed her fa~ with cold towels (R 39, 93, 104, lll). Over ber eye the 
deceased had a cut which -.ras one and one-half inch:ls long. Her eyes were 
shut, her nose was bleeding.and her face was swollen (R 94, 101-102, 105). 
She stirred slightly and the accused thereupon said that she would be all 
right in the morning. Ee then requested Wilsca to secure sous smiling 
sa.lts and a first aid lll8ll• Hawkins, Wilson, and Carter then departed (R 
95, 99). The. accmed and Hopson continued to minister to the deceased. 
While they were so engaged, the accused told Hopscn that deceMed had 
11pulled a lmife on him outside the club and he had bit her and kicked her 
one or two tines" (R 105, ll0). Wilson returned after a short period of 
tine and reported that he could not find the aid man. He asked again 
whether tba accused wanted to take the deceased to a hospital but the ac
cused replied in the negative and Wilson again departed (R 95-96). Hopson 
left soon thereafter. He returned the following morning and the acc~ed 
told him that be thought the deceased 1'8.S dead. The accused then turned 
himself in to the military police (R 106-10?, lll). 

At appraximately 1100 hours the morning of 15 March, Doctor Myrcko, 
a physician employed by- the Municipal First-Aide Organization, proceeded 
to Wilson's room at 18 Halbgasse. He found th!, ccrpee lying on a bed. 
The face was blue and swollen and blood was running from her nose and 
throat {R 147; Pros Ex ll). It was the doctcr 's opinion that she bad 
been dead six hours (R 147-148). Herr Paschinger 1laS eummoned and he 
identified the body as that of his daughter, Gertrude Paschinger (R 150; 
Pros Ex. ll). 

The b001' ns picked up and delivered to the Institute of Forensic 
Medicine and on 17 March, ProfessOl' Sclnrarzacher of the Institute performed 
an autopsy on tba body o:t the deceased, which he identified from a photo 
(R 159; Pros Ex 11). The autopsy (R 163-166; Pros Ex 13) disclosed the 
following facts a 

The deceased was 151 cm long and her JIUScles were 11not 
very strong. 11 
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There were groups of small round abrasions-·U:iree 
:millimeters in diameter-on the badly swollen face of 
the corpse. The abrasions on the fact were contained 
within other ring-like abrasicos api;roxillately ten 
millimeters in di&Deter (R 164, 176, 181, 238; Pros 
Ex 16). 

Tmre were several fractures of the nasal bone. 

Small bruises 11ere present on various perts of the 
body. 

A gaping fracture appeared on the lower right portion 
of the sku11 extending from the suture which is between the 
upper and lower pa.rt of the skull to the base of the skull. 

Extravasationa of liquid and slightly coagulated blood 
below the soft cerebral· 110Ilbranes, particularly above the 
right hal.f of the brain (R 168; Pros Ex 131 R 163, Pros Ex 
14, R 180). 

It was the opinion of Professor Scbwarzacher that the cause of death 
was brain paralysis occasioned by a hemorrhage of' the brain which na pre
cipitated by the above-!!!flntioned skull fracture (R 166, 180; Pros Ex 14) 
ar.d the nature of the injury was &uch that deceased could not have surTived 
even though she nre extended irompt expert. medical attention. 

> On direct exam:Lna.tion, Dr. Scbwarzaeher testified that the skull 
fracture could ban baen caused by p.-esaure or blon on the front or the 
skull while it was resting on a solid base (R 178). 

Ch cross~xero1nation be was asked the :following b1Potbetical ques-
tion& · 

n* * * In your opinion, if a femele, ·while in a l!ltate 
of unconsciousness and while she was completely limp and 
without control of her body and muscles, i! such female were· 
lifted from a hard pavement to a height of !our or five feet
* * *• And .said. female sli~d trom the grasp of her lifter 
and fell to the paverent and her bead hit the pavement full
fcrce, would tha impact, in your opinion, or her sku11 on t~ 
pavement cause a fracture of that skull in the case of' a 
female?• (R 180). · 

Tbe record shCJlfS the :follorlng reply (through the interpreter (R 158)). 

"Under the described circumstances there is a possibility 
.f'or such a fracture, but in such· a case the soft part of the 
brain :must be injured" (R 180). 
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On examination by the court, the witness was asked, "In what portion 
of the head does the sort part o! the brain appear?" He replled1 

"The question is not right. Tbe reason is that there 
is a skull and on the outer side of the skull are the so
called soft portions, the skin" (R 181). 

4. The evidence for the defense is sumuarized as follows 1 

The only duties that the accused had since joining his unit in Decem
ber 1946 were to train for the European Theater boxing tournament. He 
trained conscientiously and did not:. cause any trouble in the company. The 
compa.I17 comoander atated that be always conducted himself in an excellent 
manner (R 20.2-:204). 

Several soldiers of accused's crganization ·testified as the the ac
cused 1s efforts to sever his relationship with the deceased (R 192-193, 
197, 200, 212) the reluctance of the deceased to pa.rt with the accused and 
her persistence in following him to the club and various caf'es in spite of' 
hi.8 requests tm.t she leave him and. hi1 girl friend alone (R 186, 190, 198, 
206,-()fY/, 210, 212). These soldiers testified that the accused did not at 
any tine tell them that be was go:ing to harm the deceased. Private !Broy 
F1eming .turth3r testified that on 7 March 1946, the deceased remarked., "it 
she couldn't have Dinkins, he wouldn't .have another girl and another girl 
,rouldn't have him" (R 196, 199). . 

After his ~rest, the accused was interrogated by- the Cr1rn1nal Inwsti
gatico Division. He spoke freely and did not withhold any information (R 
205, 215). The accused gave a knife to one of' the agents. It was tbe 
iroparty of the deceased and she always carried it in her handbag (R 182, 
215; Det Ex B). 

- Arter his rights as a witness were explained to him by the law mem-
ber, the accused elected to be sworn as a wit.ness (R 217-218) and testified 
that be is ,26 years of age, that he was inducted on 10 February 1943 and .' 
that he served with a fighter group in the European Theater far seventeen 
months. He ~t tbe deceased during t'ha latter part of' December 1946. They 
kept; company constantly and 11ere intimte until the middle of January 1947. 
ilia interest waned at. that time and be tried to sever the relationship. 
But. the deceased persisted in seeing him and she wrote a letter to the ac
cused in January 1947 in which she protested her love for him even though 
he beat her and shot at her (R 227, Def Ex A). However, the accused made 
dates with other girls and kissed them in front of' the deceased but the , 
deceased could not be dissuaded. He even slapped her oo several occasions 
in order to discourage her, bU.: without success (R 219-220) • . . 

Accused net Fraulein Seidenberger oo 12 March. He had another date 
with her. on the 13th and took her to tb:'I Cafe Schweigler. During the e"'8D
:1.ng ha left the table and in.his absence the deceased came in and spoke to 
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Fraulein Seidenberger and told her that she would make the accused 
"kaput" became of the way in which he treated her (R 225). The accused 
returned to the table and directed the deceased to leave him alone, but 
-.hen he accompanied Fraulein Seidenberger to her _room. that night, the 
deceased .followed toom (R 226). The accused made another date with 
Fraulein Seidenberger fer the next day and on the 14th the accused pro
ceeded to Cafe Scb:nigler to keep his rendezvous. Private Hopson accom
panied him. The deceased followed them anclf-equested to speak to the 
accused; however, the accused ignored her and continued on to the ea.re. 
Sm followed the accused into the ca.f'e. The accused was aware of this 
and deliberately embraced Fraulein Seidenberger in her presence, where
upon the deceased apiroached the accused. ' The accused beC8.IIS "peeved" 
and crdered her out of tl:e ea.re. Sl:B refused to go, so the accused 
slapped her. The deceased looked at him angrily and stated that that 
would be one night the acc,·sed would not forget and she then departed. 
Private Holms absented bimelf fl-om the table. After waiting a short 
while fer bis return, the accu,ed and his party departed far "Cl"db 13• 
(R 221). 

While the accused was engaged in securing admission far Fraulein 
Seidenberger, th! deceased walked in and again requested to speak to the 
accused, who then suggested that they go outdde to talk. They stepped 
into tba vestibule of the club and the accused askEtd her what she wanted. 
The deceased replied that the accused was driving her cra1y and that she 
was going to~ him "Kaput.• She then rai!ed her hand and accused 
noticed that she bad a little silver knife. The accused testified, "I 
had no fear of the knife. I wasn't afi'aid that she was going to hllt't 
m9e It was just the idea that she ,ra,nted to hurt me that provoked ma• 
(R 222, 226, 230., 2.33). The accused struck her on the face. Her knees 
sagged, bul; the accused held her up and pushed her into the street. Be 
followed, cursed her, and told her _to leave. She did not comply, so 
the accused twisted her arm behind her and led .her along Licbtensteinstrasse. 
She resisted., and 'When he released her, she raised the knife again and still 

·wanted to hurt him. A feeling of anger came over the accused that "almost· 
blinded• him. 11My eyes -were just jumping or burning and I knew that I am 
mo:re than apt to do her harm. I .slugged her. 11 :- The accused was in a blind 
fury and was too angry to control his actions. Vlhen he struck her the 
secaid time., she fell to the ground and be stamped on her twine, but when 
he saw blood, he desisted and attempted to pick her up (R 222., 226, 231, 
234-2.35). The accused never planned - nor had he the incentive - t.o harm 
the deceased (R 226). The accused did not recall stepping into a doorway 

· with the deceased after be had left the club (R 2.30). 

He succeeded in getting the dece81!ed to her feet but she slipped out 
of his grasp to a sitting position and her head fell backward and struck 
tl:e sidewalk (R 222, 232). He detected Fraulein Seidenberger in the 
shadows and called for her to summon help. A crc,,rd of civilians began to 
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gatrer aro the accused covered the head of deceased with his jacket. He 
saw the knife or the deceased on the sideiralk so he placed it in his 
pocket !or fear that the cirlllans would think that he had cut her (R 
222, 229, 232). 

Pri~te Wilson drove up and the accused placed her in the vehicle. 
He decided that she 1f'!3.S not serionsly injured so he did not think it was 
necessary to take her to a hospital. Instead, he took her to Wilson's 
room. Che of the otrer soldiers brought J:er pocketbook, in which she 
always kept tl:e knife (R 233). lie ministered to the deceased during the 
night. At about 0500 hours he noticed that she bad stopped breathing. 
At 0900 hours after Hopson returned he surrendered to the :Military Police 
(R 224-225). 

5. The accused stands convicted o! killing Gertrude Paschinger will
fully, deliberately, feloniously and with malice aforethought, by beating 
her with bis .f'ists and kicking and stamping upon her with bis feet. 

"Murder is the unlawful killing or a human being with 
malice aforethought. 'Unlawful' neans without legal justifi
cation er excuse" (llClJ 1928, par 148A, p 162). 

An excus.able homicide is one "* * * which is the result of an accident or 
misadventure in doing a lawful act in a lawful manner ar which is done in 
self-defense on a sudden affray" (:MCM 1928, pi.r U.S., p 163). The elements 
of proof as stated in the Yanual for Courte4!a.rtial ares 

"(a) That the accused killed a certain person named. 
ar described by certain m:ians, as alleged (this involves 
proof that the person alleged to ha.Ye been killed is dead; 
that be died in consequence of an injury received by him; 
that such injury was tbe result of· the act or the accused; 
and that the death took place within a year and a day or 
such act); and (b) that such ld.lli.ng was with malice afore
thought.0 

It is uncontradicted that Gertrude Paschinger died as a result of injuries 
innicted by the accused within appraxima.tely eight hours after the in
juries were inflicted. On tl:e other h2.nd., it is also obvious -:from the 
fact that the accused did not in any way attempt to conceal his act., that 
be assaulted the deceased in a fit or spontaneous rage. 

Tre problem; p:-esented by the record are em.uoorated and discussed be
l01n 

a. Was the killing of the deceased excusable? (i.e • ., Did the 
accused act in self-<!efense?) 
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b. Was the fatal injury inflicted intentionally during his 
attack upon the deceased, or accidentally while he atter.pted to assist 
her to her feet after his assault upon her? 

c. Was there adequate provocation for the accused's acts? 

Self-Defense 

The accused testified that after he took the deceased to the vestibule 
of the club and asked her what she wanted, she replied that accused was 
driving her crazy and that she was going to make hill 11kaput.• She then 
raised her hand and the accused noticed that she had a 'pocket knife in her 
hand. The accused thereupon struck her. Her lmees sagged, but the accused 
held her up and pushed her into the street. He tYiisted her arm behind her 
and fcrced her along the Lichtenste:instrasse. He told her to leave and 
cursed her• When he released her she raised her knife again, whereupon he 
struck her trlce., knocking her to the ground, and then proceeded to starr,p 
upon her head. ' 

The version of the attack narrated by the accused on the stand is 
not corroborated by any of the witnesses and it was evidently rej~cted by 
the court. The evidence is undisputed that the accused told his fellow 
soldiers that 11 he had hit her" and 11 1 know that I shouldn't have did it" 
(R .3.3, 4.31 82,-88). The latter stateIOOnt is particularly significant be
cause it is characteristic of repentance for wrong-doing rather than mis
giving far repulsing an attack. These remarks were uttered by the accuseci 
befcre he had. the opportunity for reflection and apparently the court gave 
them infinitely more credence than the story that accused subsequently 
told Hopson in the room (R 105, llO)., !er by that time the accused bad had 
time to weigh the seriousness 0£ his offense. The fact that the accused 
!ailed to nention the knife to hi.s comrades and t.he .f'urther fact that no 
one else saw the knife, although s0100 of the accused's comrades picked 
up other p!rsonal possessioos of the deceased., discredits the belated 
contention of the accused that be concealed the knife so that by-standers 
would not think that ~ had cut the deceased. 

Even i! it were conceded that the deceased. did attack the accused at 
the exit o! the •Club ]311 the circumstances of the case do net shew self
defense. 

11To excuse a killing a1 the ground of self defense upon 
a sudden affray the killing must have been believed on rea
sonable grounds by the µ:irson doing the killing to be necessary 
to save his life * * * or to prevent great bodily harm to him
self * * *• The danger must b~ believed on reasonable gromids 
to be imminent., and no necessity rlll exist mitil the person,
* * * has retreated as far as he safely can" (MCM 1928, ?3-I' 
1.48,. p 16.3) • 
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The accused admitted on the stand that he was not apprehensive of 
bodily harm £or he was _not afraid of the knife and that he was motivated 
in striking the deceased by anger rather than by fear. Furthermore, the 
accused El.id not attempt to retreat from the fray at any time• 

Consequently it is clear that the accused could not avail himself 
of the doctrine or sel!-c.efense. 

Accidental Injury 

Tbe defense attempted to shOII' that the fatal injury was '!iustained 
by the deceased as a result of a fall to the sidewalk -.hen she slipped 
from the accused's grasp as he tried to lift her to her feet. 

Several eyewitnesses testified that the accused attempted to ]j/t 
the deceased to her feet after his rage had subsided., but on each oc
casion she slumped to the ground. The accused testified that ha succeeded. 
in getting the deceased to her feet but she slipped out of his grasp to a 
sitting position and !ell backward striking her head on the sidewalk. The· 
accused's statement relative to the deceased's head striking the sidewalk 
was not corroborated by any of the eye,ritnesses., nor -.ras it corroborated 
by the circumtantial evidence. 

In this connection Dr. Schwarzacher testified that the skull frac
ture which was the ultimate cause of death could have been caused by blOlfS 
on the front of the skull while it was resting on a solid base. In answer 
t~ a hypothetical question propounded by the defense., he stated that a 

· skull. fracture such as deceased suffered could have been caused by a fall 
from a height of !our- or five feet, but that in such an event there would _ 
have to be an injury to the soft portion o~ the skull; i.e., the skin cover-. 
ing the injured portion of the skull. (Although the record shOl'JS that the · 
witness referred to 11 the sort pa.rt of the brain" (R 180), this is obviously 
either an error on the part of the inter~eter or a, slip of the tongue, fer 
o.n examination by the court the -witness explained that his previous state
m:3nt pertained to •the so-called soft pcrtion, the skin" (R 181)). The 
report of autopsy shows no abrasion or lacerations on the skin co-vering 
the lower right pcrtion of the skull where the fracture was located. 

It is self-evident, even without the use of medical testimony, that 
the accused's repeated stamping on the deceased's face with great farce 
while her mad rested on the sidewalk was infinitely mere likely to pro
duce a skull fracture than the relaxed fall of a limp girl from a sitting 
position. Even under the remote possibility that the fatal injury was 
caused by a fall, the court would have been warranted in concluding that 
such a. fall occurred when the accused seized her after she ran out the 
doorway and threw her to the_ sidewalk. 

10 
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Accordingly we are of the opinion that the defense contention that 
an accidental fall was the p:- oximate cause of death is not tenable. 

Provocati911 

Since it is obvious that the accused struck and stamped on the deceased 
in a fit of spontaneous rage, the moot serious problem presented by the re
cord is whether be acted under sufficient provocation to destroy the pr-e
sumption of malice arising out of the circumstances under which the homicide 
was committed. The Manual for Conrts-Martial defines malice aforethought in
the following termsa 

"Malice does not necessarily D:!an hatred or persocal 
ill...-111. toward t:00 person killed, nor an actual intent to 
take his life, or even anyone's life. The me of the word 
'aforethought, does not mean that the malice mu.st exist for 
any particular ti.1D3 before the commission of the act, or 
that the intention to kill mu.at have previously existed. 
It is sufficient that it exist at the ti.m3 the act is com-
mitted. (Clark) 

•Malice aforethought may exist when the act is unpre
meditated. It ma:J nean any one or more of the .following . 
states of mind preceding or co-existing with the act 1lX' 

omission by which death is caused. An intention to cause 
tb3 death of, or grievous bodily harm to, any ·person, 
whetter such person is the person actually killed ar not 

exce 'When death is inflicted in the heat of a sudden 
passion ca.used by adequate pr:ovocation ; knavrledge that · 
the act 'Which causes death will p.-obably oe.use the death 
of, er grievous bodily harm to, any person * * * al.though 
such lmowledge is accompanied by indifference whether 
death or grievous bodily harm is caused or not or by a 
wish that it my not be caused; * * *" (MCM 1928, par 
l4~ .P 164). 

In discussing th!3 p:esumpt;ion of malice, Winthrop stateda 

•In ewry case of apparently deliberate and tmjusti
fiable killing, the law pres~s tb3 existence or malice 
necessary to constitute murder, and devolves upon the ac
cused the ~ of rebutting the presumptioo.. In other 
words, wrere in the facts and circumstances of the killing 
as committed no defense appears, the accused must shaw that 
the act was either no crine at all or a crilzs less than 
murder; otherwise it will be. beli murder in lair" (Winthrop's 
Military Law and Precedents, 2d Ed (1920 Repr:-int) pp 672-673). 
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In Corpus Juris it is saids 

11A. specific intent to kill does not enter into the 
definition of murder at common law or under statutes 
declaratory thereof; it is sufficient if the unlawful 
killing is Tith :malice aforethought either express or 
implied, and a homicide may be :malicious, and hence may 
be murder, although there was no actual design to take 
life. If an unlawful act, dangercus to, and indicating 
disregard of, human life, causes the death of another, 
the i:repetrator is guilty of murder, although he did not 
intend to kill. Thu:,, if an assault was made upon de
ceased, not with the design of killing him, but of in
nicting great bodily harm up<n him, it is mur'der if 
his death is caused thereby; and it is murder where death 
results from an assault or other unlawful act, intention
ally done in such a manner u was likely to cause dea.th 
or serious bodily harm, even though there may have been 
no actual intent to cause death or great bodily harm, but 
the injury intended must be such as involves seriou:, con
sequences, either in endangering life or leading to great 
bodily harm, and death or great bodily harm must have been 
a reasonable or probable consequence of the act" (29 C.J., 
sec 69, PP• 11095-1096). 

In the instant case the evidence shows that tba accused stamped upon the 
deceued's head with great force eight or twelve tires. From this evi
dence the court was legitimately justified in concluding that the accused 
co:mtISnced and persisted in his attack upon the deceased not only for the 
purpose of 1nn1cting great bodily harm upon her, but nth too specific 
intent to kill aer - unless the accused acted in hot blood caused by 
adequate irovocation. 

The definition of volm1tary manslaughter and its distinction from 
murder are th\J3 stateds ' 

t1Maosiaughter is distinguisred from murder by the absence 
o! deliberaticn and malice aforethought. Tre intent to 
kill being .formed suddenly \llld.er the influence of violent. 
passion ar emotion which, for the tine being, overwbel:ms 
the reason of the accused. It is * * * the uncontrollable 
passion, aroused by adequate i:rovocation, which for the 
time bemg renders the accused incapable of reasoning and 
unable to control his actiais" (1 'Wharton •s Criminal Ie.w, 
sec 423, pp 640-642). 
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• 
"The proof of homicide., as necessarily involving malice., 
must sho,r the facts under which the killing was effected., 
and from the whole facts and circumstances surrounding 
the lcilling the jur7 infers malice or· ita absence• Malice 
in camecticn with the crins of killing 1s but another 
name fer a certain condition of a man's heart or mind, 
and as no one can look into the mart cr mind of another., 
the only way to decide upon its condition at the time of 
a killing is to infer it from the surrounding facts and 
that inference is one of fact for a jury. The presence 
or absence of this malice or nental. condition marks the 
boundary which separates tba two crimes of murder and man
slaughter" (Stevenson v. united States, 162 u. s. 313, 
320., 40 L. Ed., 980., 983). (era Jerry Wallace v. United 
States., 162, u. s. 466, 40 L. Ed • ., 1039; John Brown v. 
United States, 159 u. S. 1001 40 L. Ed., 90). (See CM 
246548, Maxwell, 2 BR (ETO) 251). · 

The two elements of (1) uncontrollable passion and (2) adequate 
provocation are thus analyzed: 

"The passion thus aroused must be so violent as to dethrone 
the reason of the accused., for the tins being; and prel'ent 
thought and reflectiai., and the fcrma.tion of a deliberate 
purpose. Tm thecry of tm law is that malice aid passion 
of this degree cannot coexist in the mind at the Sam!! time; 
and the grade of the offense is fixed by the pt'eponderance 
of passion., or the legal presumption that the act was 
malicious and fer motives of revenge. Mere anger., in and 
of itself., is not. sufficient, but mu.st be of such a 
character as to p:-event the individual from cool reflec
tion and a control of his actions" (l Whart.on's Criminal 
Law., Sec 426, pp 646-647). · 

"Malice i3 not an ingredient of manslaughter. ¥a.lice being 
present., passion and anger., whatever their extent or degree., 
will not serve to reduce an unlawful killing to voluntary
manslaughter" (ibid. Sec 426, p 659). 

•such passim must be produced by due and adequate provocaticn., 
and be suc)l that would cause an ordinary man to act upon the 
impulse of the mom3nt, engendered by such passiai., and with
out due reflection and the formation of a determined purpose. 
The moving cause of tba action of the accused in any given 
incident under investigation ma;y be either such anger as 
above described., or fear., or ·terror of such a character or 
degree as to render the accused incapable of cool re!lecticn. 
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What may reasonably· inspire these feelings is not. viewed 
alike." (ibid., Sec 426, pp 647-649). · · 

"Deliberate ·and cruel m:se or superior strength "implies 
malice. 'rhough an assault ll8.de with 'Violence or circum
stances or indignity upon a man's person, and resented im
mediately by the latter acting in the. heat or blood upa1 
provocation, be killing tls agressor, will reduce the crime 
to manslaughter, yet it must by no mes.ns be understood that 
the cr:ilrle will be so extenuated by any trivial provocation 
which in point of law may amount to an assault, nor in all 
cases even. by a blow. Violent acts of resentmant, bearing 
no proportion to the provocation or insult, particularly 
where there· is a decided preponderance or sµ:ength on the 
part of the party ~11Jing, and where the pmiisbment is . 
deliberate and cruel, constitute murder~ if death ensue 
from the attack" (ibid.,· See 602, p 815). 

tlj'jbere the mar:t,al, blow ;ts deliberately given arter 
the deceased is helpless, the offense is murder. Where a 
party, after he has got the better of the other, holds 
him prostrate and defenseless, the reception of a prior 
blow will not reduce the grade to manslaughter. This 
proposition, in fact, is a corollary of that which makes 
a blow no mitigating provocaticn when there is a manifest, 
disparity or strength bet1'18en the parties. Far even where 
no disparity at first exists, tle ir inciple holds good 
when by tte resu1t of the conflict cne party is disarmad, 
er becomes otherwise belplessn (ibid., See 604, p 817). 

Even if full credence nre given to the accused's version or 
Gertrude Paschinger 's assault upon him with a knife, the circumstances 
as related by him are not such as the law deems adequate to excite un
controllable pe.ssion in the mind of a rt:lasonable man. The disparity 
in the strength or the accused, a well trained boxer, and the deceased, 
a small, slender, and -.eak girl was so great that it is doubtful il' a 
manslaughter finding would have been warranted ba.d the fatal blOW' been 
struck i.Jrm13diately after her alleged assault, for tb3 accused stated 
tmt he was at no tbe apirebensive of bodily harm. ill doubts vanish, 
hCJW'ever, wb3n it 18 considered that the accused deliberately stamped 
upon her bead while she lay prostrate an:i helpless en the sidewalk. 
The authorities are mifarm, that to reduce a homicide to mansl&ughter, 
'lfi:lere there is a disparity or strength between the parties, the pro
vocation must be oxtrem!I and amotint to a serious battery. 

In the lea~ Stedman •s case (1704) Fost, C.L. (Eng) 292, the 
defendant Stedman, a soldier ran hastily toward an affray 1n· a street. 
A. woman cried out, nyou will not. murder that nan, will you'?" Stedman 
replied, 11What · 1s that to you, you bitch'?" The woman struck him en the 
ear, and Sted:aan struck her en the breast with the polllD!ll of his sword. 
The woman then fled, Stedman pursued her, and stabbed her in the back. · 
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•It aeemed to Hold, c. J., that thia was murder, a 
single box on the ear .from a WOlllan not being sufficient 
provocation to kill in such a manner, after Stechna.n had 
given her a bl01r in return for the bo:x en the ear; and 
it was proposed to have the matter found specially; but 
it a.f'torn.rds appearing, in the progress of the trial, 
that the woman struck the soldier in the face with an 
iron patten, and drew a great deal of blood, it was ruled 
clearly to be no more than manslaughter. Tbe smart to 
the man •s wound, and the effusion of blood might possibly 
have kept his ind;ignation boiling to the mopant of the 
~"(cited in Whartoo., op cit, Sec 602, footnote, p 
816). 

The rule in Stedman' s case has been seriously questioned by .lmerican 
authorities. -In Commonwealth v. Mosley (1846., 4 Pa. 264)., the court saids 

"Ir a man should kill a woman or a child far a slight 
bl01r., . the provocation would be no justification; and I very 
mu.ch question whetrer any blow infiicted by a wife on a 
husband would bring the killing of her below murder. Under 
this view of the law I have always doubted Stedman •s case" 
(See also CY 238138., Brewster, 24 BR 17.3). 

In the instant case the court was, of course., not under any obligation to 
believe the accused's testimony relative to the assault with a knife. If 
that part of accused'• testimony is disbelieved, the remaining incidents 
of provocation are nsrely the deceased 1s annoying persistence in pursuing 
the accused, the creation of eni:>arrassing scenes in the p:-esence ot M.s 
new girl friends, and her threats that if she· could not have the accused, 
no other girl would· have him. 

'fhreats, words of reproach, and annoying behavior standing b:y them
selves haw uni!armly been regarded as in&dequate pro\focation to reduce 
a homicide to manslaughter (Allan v. u, s., 164 u. s. 528; Wharton's op 
cit, Sec 584; CY 228571, Dockery, 16 BR 249, 2.5e; CM 236723, Coker, 23 BR 
109; CM 239710, Parker; 25 BR 247, 250; CM 243294, Thompson, 27 BR 333; 
cu 245726, Vest. 29 BR 265, Z'/5; CM 246417, Berry, JO BR 20; CM 248793, 
Berr et fl• 50 BR 21, 43; CM 252242, Reichl, 50 BR 53, 63). 

Accordingly we are of the opinion that the evidence suppcrts the 
!indings ot guilty of :murder as modi.tied by the reviewing authority-. 

6. In the review o! the Sta!f Judge Advocate it is stateds 

-The accused is a cdored ·solditir 26 years of age. Ye has 
a Group II 1GCT Scare of 114•. He -.as barn and raised in Pitts
burgh., Pennsylvania. il1s mother is living; his father, who was 
:f'orw,r~ a laborer 1n a :f'mmclry, died in 1945. He has a younger 
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brother, a war veteran., ,rho is employed as a labarer in 
a steel mill. He has a sister who 1s a housewife. Tbs 
accused completed high school and was in the middle 
third or his class. He starred in football and track 
and w~s president ot a student athletic association. 
After his graduation he attended Smith College in North 
Carolina for two years., majoring in languages and 
Philosophy, md was a ne:lli>er of the boxing and football 
teams. He discontinued his schooling in Decenber 1941 
at the age of 21 in order to marry. He married in 1942 
but is now estranged from his wife, who became llllfai th
ful while he was overseas. When he left school the 
accused first secured employnent. as a trucker on the 
railroad and earned $100.00 a month. He remained in 
this position for one month and then secured employment 
in a department store as a paint mixer and earned 
$125.00 per month. His earnings -.ere inadequate., so 
after one month he found employnent in the steel mills., 
as an open hearth laborer and earned $175.00 a month. 
He remained at this job until he entered the A:r-.y in 
February 194.3. Neither he nor any member of his family' 
has ever experienced any difficulties with the civilian 
authorities. 

IIThe accused was inducted into the J.r~ 1n February 
194.3. He was assigned to the .A.ir Corps and took bis basic 
training at Jefferson Barracks, :Missouri. Upon the eom
pletioo of this course of training he was sent-to an 
armament school at Iansing, Michigan. When this training 
was concluded he was sent to the 332nd Fighter Group., in 
.A.pril 194.3. He moved overseas with this unit in-January 
1944 and went to Italy. He earned six battle stars and 
was promoted to the grade of sergeant. In .March 1945 he 
was returned to the United States to train with the 447th 
Boni,ardier Group., lhich was destined for the Pacific. Tbs 
unit, however., ns deactivated soon after V-J Day and the 
accused was discharged in October 1945. He entered the 
Maritine Service Training School and later joined the 
M:lrchant Marine and completed a one month cruise to South 
.A.merica. Upon his return he re~nlisted in the Arm:,.,, in 
March 1946, and was returned to the European Theater in 
May. After several assigmlents he joined his pr:-esent 
organisation in Vienna in December 1946. The accused 
has never been tried by a Court-Martial and has had only 
c:ne company punishment., far being absent without leave, 
while serving in the United States." 
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7. As indicated above the reviewing authority recom:rended th.at 
tl:e sentence be coimuu.ted to disho!!orable discharge, total forfeitures, 
s.n.d confinement at hard labor for the term of accused's natural life. 

s. The court was legally constituted and had jurisdiction of the 
person and of the offense. No errors injuriously affecting the substential 
r:i.ghts of the accused were committed dur:ing the trial. In tt;e opinion of 
the Board of Review, the record of trfal is legally sufficient to support 
the findings of guilty as modified by the reviewing authority and the 
sentence and to· warrant confirmation of the sentence. A sentence to death 
or in:prisoruoont for life is Ill3Ildatory upon a conviction of a violation of 
Article of War 92. 

Judge Advocate 
. 

Judge Advocate:: 
_ _.@~a.e---~~-......_,..~_,2......,__.,...u;.,,.1._.J'_j______, Judge l.dvocate 
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JAGH - C1; 322487 1st Incl 

WD, JAGO, Washington 25, D. C. 

TO: Secretary of War 

1. Pursuant to Executive Order No. 9556, dated 26 ~y 1945, there are 
transmitted herewith for your action the record of trial and the opinion of 
the Board of Review in the case of Private .t.mos 1:. Dinkins (RA 33425342), 
2305 Transportation Corps car Company. 

2. Upon trfa.l by general court-martial this soldier was found guilty 
of the murder of a Viennese girl., in violation of Article of War 92. No 
evidence of previous convictions was introduced. He was sentenced to be 
di.Shonora.bly discharged the service, to forfeit all pay and allowances due 
or to bee~ due, and to be hanged by the neck until dead. The reviewing 
authority approved tr.e findings of guilty except so much of the findings 
as involve ,a finding that the killing was done with premeditation., ap
proved the sentence and forwarded the record of trial for action pursuant 
to Article of War 48 with a recomnendation that the sentence be commuted 
to dishonorable discharge, total forfeitures, and confinement at hard 
labor for the term of accused's natural life. 

3. I concur in the op:inion of the Board of Review that the record of 
trial. is legally sufficient to support the findings of guilty as modified 
by the reviewing authority an:i the sente~ce and to warrant conf:irmation of 
the sentence. In view of all the drcUil%3tances in the case including the 
accu.9ed I s previous good record, the fact that the homicide was committed 
in a fit of spontaneous rage although not upon adequate provocation., the. 
absence of premeditation, and the reco:nuooru:l&tion of the reviewing author-

. ity, I recomrrend that the sentence be confirmed but commuted to dishonorable 
discharge, total forfeitures, and confinement at hard 19.bor for the term of 
the natural life of accused, that the sentence as thus commuted be carried 
into execution and that a United States :f€nitentiary be designated as-the 
place of confinement. 

4. Inclosed is a draft of a letter !c.-r your signature, transmitting 
the record to the President for his action and a form of Executive action 
designed to carry the foregoing reco!llIDendations into effect, should it 
meet with yorJr approval. 

3 Incls TH011.S H. GREEN • 
1 - Record of trial Major General 
2 - Draft of letter The Judge Ac".vocate General 
3 - Form of Executive action 

----------------- ·-------------------( G.C.M.O. 17, 16 Oct 1947) 

(Dept of the Ar::iy) 
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DEPA..>i.T,Ji:":NT OF THE ./ilirlJ. 
IN THE OFFICE OF THE JUDGE .ADVOCATE G£NERAL (203) 

WASHit;GTON 25, D. C. 

JAGQ - CM 322498 

U .NIT ED ST ATES ) UNITED STATES COi'!STABULARY 
) 

v. ) Trial by G.C.M., convened at 
) Heidelberg, Germany, 17 March 

Captain FREDERICK A. TRUI~PF ) 1947. Dismissal. 
(0-415745), Signal Corps. ) 

OPDFON of the BOAP.D OF REVIl.".Y 
JOHNSON, SCI~hKEN and KANE., Judge Advocates 

1. The record of trial in the case of the officer named above has 
been examined by the Board of Review and the Board submits this, its 
opinion., to The Judge .Advocate General. 

2-. The accused was tried upon the following Charge and Specifica
tions: • 

CHARGE: Violation .of the 95th Article of War. 

Specification l: In that Captain Frederick A. Trumpf., Head
quarters Troop, 97th Constab~lary Signal Squadron, did at 
Bamberg, Gennany, on or about 31 October 1946, 'Yl?'ongfully 
receive from Technician Fifth Grade Jerry R. Runyan in ex
change !or two (2) bottles of gin the sum of twenty-five 
dollars ($25.00), an amount in excess of the established 
price. 

Specification 2: In that Captain Frederick A. Trumpf, Haad7 , 
quarters Troop, 97th Constabulary Signal Squadron, did at 
Bamberg, Germany, on or about 25 November 1946, 'Yl?'ongtul'.cy' 
receive from Technician Fifth Grade Jarry R. Runyan in ex
change for twelve (12) bottles of whiskey the su.'11 of two 
hundred dollars ($200.00) an amount in excess of the es
tablished price.· 

Specification 3: In that Captain Frederick A. Trump£, Head
quarters Troop, 97th Constabulary Signal Squadron, did, at 
Bamberg, Germany, in exchange for ten (10) bottles or 
American Whiskey, wrongful'.cy' receive from Technician Fifth 
Grade Jarry R. Runyan, on or·about 23 December 1946 the sum 
of. $6o.OO and on or about 28 December 1946 the sum or 
$70.00, both sums being in excess of the established price. 

http:wrongful'.cy
http:Yl?'ongtul'.cy
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Accused pleaded not guilty to and was found guilty of the Charge and its 
three Specifications. No evidence of previous convictions was intro
duced. He was sentenced to b3 dismissed the service. The reviewing 
authority approved the sentence and forwarded the record of trial pur-
suant to Article of War 48. · 

3. Evidence for the Prosecution. 

In the latter part of October 1946 accused overheard Technician 
Firth Grade Jen:y R. Runyan, mail clerk of the 97th Constabulary Signal 
Squadron, Bamberg, Germany, telling another enlisted man that he lmew 
where he could sell some liquor (n. 7). Two or three days later accused 
advised Runyan that he had two bottles of gin he would sell for $25.00 
so they went to accused's quarters where Runyan received the gin; sold 
it to Technician Fourth Grade Fitzsimmons for $25.00 and delivered the 
money to accused the same day. (R. 7, 14). About one month later Runyan 
went to accused's office -pursuant to the latter's request and.accused 
asked him to sell a case of whiskey stating he (accused) "wanted $200.00 
for it - if I wanted to sell ten bottles at $200 I could have the other 
t1fo bottles, or if I wanted to sell the whole case I could have all over 
$200" (R. 14). Runyan took the case of whiskey, sold it to Fitzsmmons 
for $210.00, returneQ $200.00 to accused and retained $10.00.(R. 8-13). 
Thereafter, during the Christmas holidays, accused advised Runyan that he 
had another case.of whiskey he would sell, so Runyan took the case from 
accused's quarters, sold three bottles for $60.oo, seven bottles for 
$70.00, and drank "the other two" himself (R. 9). Accused required that 
Runyan sell the llhiskey at certain prices and the witness had several 
discussions with accused relative to the selling price. He testified that 
at first, accused''wanted $25 a bottle and he couldn't get it, then he 
brought it down to $20 and.it didn't sell so.good and he told me·he was 
kind of hard up and told me to sell it for $10. 11 (R. 12). Runyan fur
ther testified that enlisted men could not purchase intoxicants by the 
bottle but only by the drink; that accused did not insist that he sell 
the 'Whiskey for him and that he did not "think less of accused as an. 
officer" because of these transactions but did not feel accused was · 
"accommodating" him or the other enlisted men because he (accused) was 
"making something" on the sales (R. 11, 13). . 

Ylhen accused was interrogated on 28 January 1947 by a member of. the 
Criminal Investigation Division he admitted the sales charged in Speci
fications l and 2 but v;as not questioned concerning the sale alleged 
in Specification 3 (R. 27). 

The establish~d 'price at the officer clubs in Bamberg during the 
period in question for gin was ~l.70 per bottle and for whis.key was $2.60 
or $2.65 per botile. This same price prevailed when organizations drew 
rations of spirits from the Class VI Supply Officer (R. 24-25). 
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·~':.e ri;_)•ts of ecc1.:2ed. 2.s a witness were ex_:::l::iined to hLrr and l:e 
el::,ct.eci. Le re,aLn silent(~~. 29). 

4. The evide:;:::e esta'ulishes beyond any do;1bt that on three 
se_p.,rate occasions accused sold liquor to enlisted men at unconscion
able ~rices. In fact in one transaction the price he dema."lded was so 
excessive it had to be reduced in order to sell thi:: intoxicants. For 
an officer who has the _;,rivile.:;e of purchasinii_; gin at $1.70 per bottle 
and 1iq-:_1or at $.2.65 iJer bottle to sell the sa:,~e to enlisted personnel 
for :,:12.50 and !:;20.80 i:er bottle res;_1ective~r is clearly conduct unbe
co::iing an officer and a gentleman as he is 'W'lquestionably engaged in 
11 black market" operatior.s. This is not a case of an isolated sale of 
liquor by accused to an enlisted man for the latter's personal use as 
t~e evidence is uncontradicted that accused on three separate occasions 
delivered liquor to Runyan for sale to other enlisted men at prices 
set by accused wi1ich were clearly unconscionable. Accused 1s actions 
;;rJJ condemned b;• the 95th Article of War as it has been held th3t the 
13xaction of usury fro.~, a soldier is conduct 1mbecoming an officer and a 
i_;entlernan (Winthrop's ?.-'.ilitary Law and Precedents (Reprint, 1920), p. 
716, fn. 45). In Ci.I 12453, l,;arshall; 25 13R (ETO) 179, it was held 
that an officer w110 charged an unconscionable anount to transfer money 
for a soldier was guilty of a violation of the 95th Article of ·:rar. 
The Board of Review is of' the opinion "1,hat the evidence proves the 
oi'fenses charged beyond any reasonable doubt and that the conduct of 
acc1,1sed clearly violated the_95th Article of War. 

Consideration has been given to a brief filed on behalf of accused 
t:y_ Er. T. L. Foley, attorney of :-!ayward, California. 

5. War Department records show that accused is 32 years of age 
and married. He graduated fro'!1 high school in Berkley, California in 
1935 and attended business co:llege for two years. He ;vas employed as 
insurance clerk with the :-::,,~.;;. Owners Loan Corporation for four years 
prior to entering on active duty as a First Lieutenant in the National 
Gu.1rd on 14 August 1941. i.i':? was promoted to Captain on 16 .October 
1942. His efficier.cy re;::,::,rts :,how ratings of excellent and very satis
factory. Ko previous cur.victions by court-martial or difficulties with 
civil authorities are shown. 

6. Tne court wa~ legally constituted and had jurisdiction of the 
accused and of the offenses. No errors injuriously affecting the 
_substantial ribhts of the accused were conmitted during the trial. 
'l'he Joard of ~-:eview is of the opinion that the record of trial is legally 
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sufficient to support the findings of guilty and the sentence and to 
warrant confirmation or the sentence. Dismissal is mandatory upon 
conviction of a violation of Article of War 95 • 

• \ I 
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JAGQ - CM .322498 1st Ind 

JAGO., Dept of the A:nrr:r, Washington 25., D. c. 

TO: The Secretary- of the Airey-

1. Pursuant to Executive Order No. 9556., dated May 26., 1945., there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of Captain Frederick A. 
Trump£ (0-415745), Signal Co:rps. 

2. Upon trial by general court-martial in Ge:nnany this officer was 
fo\llld guilty of lfl'ong~ receiving from an enlisted man $25.00 in ex
change for two bottles of gin (Spec. 1),.$200.00 for twelve bottles of 
whiskey (Spec. 2) and $130.00 for ten bottles of 'Whiskey {Spec • .3), all 
being amounts in excess of the established price., in violation of the 
95th Article of War. He was sentenced to be dismissed the service. The 
r&viewing authority approved the sentence and forwarded the record o:t 
trial pursuant to Article of War 48• 

.3. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record ·or trial is legally sufficient to support the findings of guil't7 
and .the sentence., and to warrant confinnation of the sentence. I concur 
in that opinion. 

_ 4. The evidence shows that accU8ed., while stationed in Bamberg., 
Gennaey., heard Technician Fifth Grade Runyan, an enlisted man in his unit., 
say that he could sell some liquor., whereupon accused stated that he had 
two bottles of gin he would sell for $25.00. On ,31 October 1946 accused 
delivered the gin to Runyan who sold it to another soldier for $25.00 
and gave accused the money. Approx1.matel1' one month later accused advised 
Runy-an that he had a case of whiskey 11 he wanted $200.00 for" and R-tmy-an 
could haTe .11all oTer $200.0011 he could get for it. Rwl;yan sold the 
whiskey for $210.00 to another enlisted man., returned $200.00 to accused 
and retained $10.oo. Again., during the Christmas holidays, accused gave . 
Rueyan a case of whi1k97 to sell for him at $20.00 per bottle., but after 
some three weeks when on]J" three bottles were sold at that price accused 
told Runyan to sell the residue at $10.00 per bottle. Ruey'an sold seTen 
bottles for $70.00., drank two and returned $1.30.00 to accused. Accused 
Ime,r that the intoxicants were. being sold to enlisted personnel. 

The ,established price at the o.ff'icer clubs in Bamberg during the 
period in question was $1.70 per bottle for gin and $2.65 f'or whiskey and 
its sale was rationed. 
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5. War Department records show that accused is 32 years of age 
and married. He graduated from high school inBerkeley, California 
in 1935 and attended business college for two years. He was employed 
as insurance clerk with the Homa Owners Loan Corporation for four ye~rs 
prior to entering on active du,ty as a First Lieutenant in the National 
Guard on 14 August 1941. He was promoted to Captain on 16 October 
1942. His efficiency reports show ratings of excellent and very satis
factory. No previous convictions by court-martial or difficulties with 
civil authorities are sho'Wll. 

6. In view of the fact that accused's actions virtually amounted 
to "black market" transactions I recommend that the sentence be con
finned and carried into ~xeeution. 

?. Inclosed is a form of action designed to carry into effect 
the foregoing.recomnendation, should it meet with your appro~al.. . 

THOMAS H. GREEN 
Maj or General_ 
The Juc.ge Advocate Genera~ 

2 Incla 
l. Recor_d of Trial 
2. Form of Action 

----------------------~-----------------
( GCMO 63. 2h Nov 1947) " 
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WAR DEPARTMrlIT 
In the Offioe of The Judge Advocate General (209)

Washington, D. c. 

JAGK - CM 322499 

23 JJL l;l47 

U N I T E D S T A T E S 

v. 

Lieutenant Colonel JOHN W. 
\"iILLUJ;.s (0-220282), Air 
Corps 

) 
) 
) 
) 
) 
) 
) 

FLYING DIVISION, AIR TRAINING COMMA.ND 

Trial by G.C.M., convened at 
Randolph Field, Texas, 13-19 
February 1947. Dismissal and 
to be fined six thousand five 
hundred dollars (~6,500). 

HOLDING by the BOARD OF RBVIffi 
SILVE..1i.S, McAFEE and ACKROYD, Judge Advocates 

1. The reoord of trial in the case of the officer named above hs.s been 
examined by the Boa.rd of Review. 

2. The acou.aed was tried upon the following charge and specifications a 

CHA.IDE: Violation of the 94th Article of War. 

Specification 1: In that Lieutenant Colonel John w. Williams, 
Air Corps, did, at Bryan Army Air Field, Bryan, Texas, on or 
about 15 May 1946, feloniously.take, steal and oarry away, 
the following described articles: 

Nomenol ature Amount Prioe 

8900-700030 
• 

Refrigerator Electric, 9 Cu Ft. 
Cap AC 115V, 1 PH, 60 Cyc. 

1 $115.00 (Finding of 
not guilty) 

8100-200000 .A.ir Compressor, portable, 2 stage l 
5 CFM, Cap. AC., Spee. 5007-A, 
Gas Motor driven, not less tha,n 
2 H.P. 

154.00 (Finding of 
not guilty) 

8600-118101 Cabinet, filing, steel insulated 
CAP size, 10 x 15, 1 drawer wide, 
2 drawers high, 1/2 Hr heat 
resisting, combination. 

l 95.00 

8110-46200 1:a.chine, floor polishing, concen- l 
trated weight type, electric, 15• 
inch die.meter, brush spread, motor 
1/2 H.P., AC llOV, single phase, 
60 oyole. Machine w/stand equip• 
ment. 

83.00 (Finding of 
not guilty) 
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8100-24800 Drill Press, B~nch type, 14-inoh 
ewing, 1/2 inch chuck cup. Motor 

1 $87.oo (Finding of 
not guilty) 

A.C., 1/2 H.P., 220V., l phase, 
60 cyole, 1725 R.P.M., Speo. 50093. 

7900-544480 Sander, belt, electric 2 inch belt l 78.75 (Finding of 
not guilty) 

8600-284600 Desk, typewriter, steel, 60 inches l 46.00 
x 34 inches and 30 1/2 inches highJ 
compartment in 13ft side. 

8100-340000 Grinder, Bench, 2-wheel, 6-inoh 1 32. 00 (Finding of · 
diameter, motor AC, 1/4 H.P., not guilty) 
llOV, 1 ph&u 

7900-241950 Drill, portable electric 1/4-inch 
llOV. 

1 20.10 (Finding of 
not· gullty) 

Motor, electric, Wastinghouse, 3/4 2 100.00 (Finding of 
E.P., type F.J., AC, l ph&ae, not guilty) 
0/5 amp. 

54-T-5511 Typewriter, L.C. Smith, 12-inch 
carriage, Serial Number 1Al695087 1 75.00 (Finding of 

not guilty) 

of the total value of $885.85, property of the United States 
furnished a.nd intended for the military service th~reof. 

Specif'ioa.tion 2a In that Lieutecant Colonel John W. Williams. 
Air Corps, being at the time CoIDID.8."l.dant of.Bryan Army Air 
Field, Brya.u, Texas, did, at Bryan il:rm.y Air Field, on or a.bout 14 
June 1946, feloniously embezzle by fraudulently converting to 
his own use $1000.00, the property of the United States in- . 
tended for. the military serTice thereof, intruated to him, the 
said Lieutenant; Colonel Williams,- by Mr. Brazos A. Va.risoo. 

He pleaded not guilty to the charge a.nd specifications. He was found gull ty 
of Specification 1 of the Cha.rge except as to the items followed by the nota
tion, "Finding of not guilty," guilty of Specification 2, e.nd guilty of the 
Cha.rge. No evidence of aey previous conviction waa introduced. He was sen
tence.d to be dismissed the military servioe and to be fined six thousand fiTe 
hundred dollars ($6,500). The reviewing authority approved the sentence &nd 
forwarded the reoord of trial for action under Article of Wa.r 48. 

3. Evidence for the Prosec~tion 

The accused was the commanding officer of the Bryan Arrey- Air Field, Bryan, 
Texas, from October 1945 to 13 June 1946 (R. 24,46). This installation was 
ordered to deactivate effective 31 October 1945. Thereafter it was ordered 
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to activate in December 1945 and then ordered to deactivate effective 30 
December 1945 (R. 68,69 ). In December 1945 the sal va.ge officer at Bryan 
Field, acting pursuant to the provisions of Technical l,;anual 38-505, dated 
24 April 1944, sold to the post exchange a large amount of salvage proper'tlJ. 
The post exchange then conducted a sale and resold this property to individual 
purchasers. The property consisted of tools and equipment and amounted to 
"thousands of i toms. 11 The "sales were restricted to military personnel the 
first two days, civilian employees the next two days, and the last day it 
was open to the public." Many officers and enlisted men stationed at the 
post purchas~d proper'tlJ at this sale (R. 57, 105-107). Between December 
1945 and August 1946 otiler Government property, both surplus and salvage, 
was sold in "small lot sales 11 (R. 79,84.248,251,252). Government prope:rty 
of the type and kind (except typewriters and floor sanders) set forth in 
Specification 1 of the Charge was sold at Bryan Field in these sales (R. 32). 

On 7 June 1946 Mr. Brazos A: Varisco of Bryan, Texas, was at Bryan 
Field attempting to purchase surplus Government property. While talking 
to the accused he offered $1000 for some salvaged projeotors. The aocused 
said that he would consider the offer and give a d~ciaion on Tuesday. On 
Tuesday, 11 June 1946, Mr. Varisoo went to Bryan F'ield and the a.ocused ac
cepted the offer previously ma.de. J;~. Varisco gave the aocused his personal 
oheck (Pros. Ex:. 17) in the sum of $1000 and received from the accused a. 
receipt (Pros. Ex. 18) and the property purchased (R. 81-86). This check 
was made payable to "J. W. William." and was indorsed "John W. Williams, 11 

uMrs. John w·. Yfilliams 11 {Pros. Ex. 17). 

On 13 June 1946 the accused was transferred from Bryan Air :neld to 
Carlisle .Barracks, Pennsylvania (R. 46,47,271). Mildred Zimmerman, a 
civilian employee at Bryan Field, conversed wi:th Mrs. Williams, wife of 
the -accused, on the morning of 13 June 1946, at which time she so a. check 
for $1000 in Mrs. Williams' possession (R. 271). 

F. C. Willard, Vice President of the South l.ain Street Bank, Houston, 
Texas, testified that Mrs. John W. Williams opened an account with his banlc 
on 9 May 1946. On 14 June 1946 she deposited Check Number 1069 on the First 
State Bank and Trust Company of Bryan, Texas, in the sum of $1000. This 
oheck was drawn by Bra.tos A. Varisco e.nd payable to J. w. William. On 12 
July 1946 she authorized, the bank to pay checks drawn by John w. Williams 
(R. 105, Pros. Ex. 31). 

On Saturday, 24 August 1946, Second Lieutenant Robert J. Harberding and 
Master Sergeant James C. Hunt, both members of the C. I.D., went to Bcy-an Air 
Field to investigate a report that Government property we.a missing from the 
field. They interviewed several people and then went to Houston, Texu, 
arriving there on Sunday, 26 Augus.t 1946. They secured a. search warrant for 
and searohed accused's home at. 424 Hawthorne Street, Houston, Texas. In the 
house they found the property described in Speoifioa.tion l of the Charge 
(R. 6-21). Captain William Henry Harrison Smith, Air Corps, the oorornanding 
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and accountable officer of Bryan ArnI",f Air F'ield, ...-as present at the time thB 
searoh was made. He testified, "I went into thl9 house and all around the 
house, pointing out property that at one time wa.s Governm:int property that 
had been at Bryan Army Air Field at one time" (R. 22). Captain Smith also 
identified stock reoord oa.rds an::l vouohers as being bffioia.l records in his 
custody and pertaining to GoverD.Illent property a.t Bryan Air Fieliil (R. 24). 
A stock re.cord oard and supporting vouchers pertaining to eaoh item of 
property set forth in Specification 1 of the Charge wu introduced into 
evidsnoe. Thaae records shOiF the receipt and disposition of the property. 

:Mildred Zimmerman, Supervisor of thB Stock Record Accounts a.t Bryan ~ 
.A.ir Field, testified that these records shewed some items of property te be 
missing (R. 56,58). 

The stock reoord card a.nd vouchers relating to steel filing cabinet. 
were· introduced ELS Prosecution Exhibits 6a to 5h inolusive (R. 25,60). Ac
cording to these records- Bryan Air Field waa never short a.ny steel filing 
oabineta (R. 60,6~77,268). 

Th• stook record card and wuohers relating to typewriter desks were 
introduced u Prosecution Exhibit 9~ through 9d (R. 25,69). Aooording to 
the records two desks "were evidently lost because the records were ad.justed 
by an Inventory Adjustment Repcrt" (R. 268 ). Thia report we..a made and posted 
on 8 August 1946 (Pros. Ex. 9d). In August 1946 at a.bout the time the a&ln.ge 
offioer left the field they were unable to adjust the records and for this reason 
a search for vouchers am records was instituted. Concerning 'the sea.rch Mia• 
Zi.mmerman testified, 

UWe made a. complete search for a:ny vouchers or paper work processed 
· whioh had not .oome to our seotion, and it seems aome tools were 

stored in another building and sales held from another building 
and we discovered quite a ffl'ff' Forms 447, which i• Propert,- Issue 
Slips and Turn-in Slips and salvage reo<rda signed by the salvage 
otfioer whioh had not oome to the Stock Reoorda .A.ooount for 
posting.• . 

These forms were executed on 16 December 1945 (R. 56,61). 
-

The steel 
' 

cabinet and typewriter desk found in acoused'a home were in• 
trod~oed into evidence u Prosecution Exhibits 21 a.nd 25, re1peotiTely' (R. 
94).. The c&binet was valued a.t $95.00 a.nd th8 deak at· hs.oo (R. 97). 

Major E. B. Van Blarcom, Fiwoe Depa.r-ment, Randolph Field, testified 
that t.e wu the ouatodi&n of the records of the Fins.nae Depa.rtm.ent at Randolph 
Field. He identified Proseoution Exhibit 30a. as being a "Schedule of Col• 
leotion.a" showing the payment of $1000 by the accused and. Exhibit 30b a.a a 
letter dated 30 December 1946, from accused, &ooompa.eying the rem:itta.nc•• 
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This remi ttanoe was forwarded by e.ocused on 3 January 1947 and received 8 
January 1947. The Schedule of Collections and a.cco:ripanying letter stated 
the reason for the remittance to bes 

0 1. Attached hereto is cashiers oheok No. 3283 of the Schertz 
State Bank, Schertz, Texa.s in the a.mount of One Thousand dollars 
($1000.00) payable to the Tree.surer of the United States, which is 
an amount pe.id by Mr Brazos A. Varisco of Brya.n Texas for surplus 
property he purcha.sed from salvage sales of Bryan Army Air Field 
on 11 June 1946. 

•2. This money was paid by Mr Va.risco to :ne by check and I 
gave him a receipt tor the property. The Salvage Officer wa• ab• 
sent a.t the time and I told Mr Varisco that he could ma.lee the check 
to me and I would indorse it to the Salvage .Officer ao he could cs.ah 
it. The Salvage officer only accepted cash for sales. I indorsed 
the check and believed I put it on the Salvage Officers desk. The 
next day (12June ~946) I received telegraphic orders to report to 
Carlisle Barracks, Pa. not later than the 13 June 1946 for oversea.a 
orders and in nry hurry to clear the Station and pa.ck I hastily 
gathered up papers from nry desk and put them in a tolder, giving 
them to nry wife together with some money which I.told her to deposit 
to her account as I wa.s going overseas a.nd would not need it. When 
she got home she found the $1000.00 check of •Mr Variscos mixed up 
with the papers and believing it to be mine, deposited it to her 
account. I knew- nothing of this until after I was oversee.a several 

. months. 11 (Pros. Ex. 30b) 

Major Blarcom searched the records of his office and wa.s unable to find any 
oth8r record of a remittance of $1000.00 for surplus or salvage property sold 
to Mr. Brazos A. Varisco on 11 June 1946 (R. 103). 

4.· For the Defen.te 

Hailey Ramsey worked for the Quartermaster at Bryan .Arnry- Air Field frOll 
8 June 1943 to 9 August 1946. At the beginning of the year 1946 Lieutenent 
Summers wa.a the sa.lvage officer and the aocuaed wa.s the oornrnsnding officer 
at the Field. In Ma.roh 1946 he offered to buy a. refrigerator trom Lieutenant 
Summers but was informed the refrigera.tor ha.d been sold to Colonel Willi&lll8. 
He then tried to buy.the refrigerator from Colonel Willia.ms, but Colonel 
Williams would not sell it (R. 114-119). 

Mr. Douglas M. Pitta, a former cinlb.n employee at Bryan Field, •u 
present when Mr. Ramsey otfered to purcha.ae a refrigerator from Lieuten&nt 
SUlllllers, at which time Lieutenant Summers ata.ted that the refrigerator wa.a 
the property of Colonel Williama (R. 120-123). 

Harry Lee Logan, Bryan. Texu, formerly an officer in the .A:nr:f but now 
a lieutenant colonel in the Reserve Corps, testified that while in the Arm¥ 
he was stationed at Bryan Field and served as executive officer to the 
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aoouaed. He knew that the accused purchased property &t the Post Exchange 
sale in December 1945 and that the aocused also purohased other property. 
Prior to his rele a.5e from the Army in May 1946 he inquired of the accused 

. about purchasing a desk and file cabinet whioh was then being used. in the 
office. The accused told him that he was going to buy these artioles. 
Thereafter Mr. Logan sa.w the e.ocused pay same money to Lieutenant SUllllllera 
and sta.te, "This is for the desk. 11 The ca.binet (Pros. Ex. 21) and the 
desk (Pros. Eic. 25) were similar to the ones referred to in the above 
transaction (R. 128-130). On cross-examination Mr. Logan stated that he 
had also purchased property at the post exchange sale but he did not get 

'a receipt for his purchase. (R. 131). · 

Mr. A. B. Rogers was e.n officer on duty with the Army 8lld stationed 
at Brya.n Field from January 1943 to January 1946. He a.tte:..tded the post 
exchange sale am purchased property. The accused was present at the sale 
and-stated that he was going to buy a.n air compressor, a drill.press, bench 
grinder e.nd other small hand tools. AJ1 enlisted man wa.s going to do the 
actual buying for the accused and this enlisted man did buy property &t 
the sale(R. 135-140). 

On 12 June 1946 Vernon D. Hill, Glen Borum, Private First Class Frank 
E. Mikuda, Private First Class Gerald T. Bishop end Private First Class John 
s. Dee.n, all enlisted men stationed at Bryan Field, moved Lieutenant Colonel 
Williams' furniture and personal belongings from Bryan Field to Hou.!ton, 
Texas. Their instructions from Colonel William.a was to "take -rey- personal 
possessions end leave tl~ Government property." They moved among other 
thints a desk, file cabinet and typewriter (R. 141-158,159-162). 

Major Larry J. Sheehan, Randolph Field, was a.oting In.speotor General and 
as such m.a~e inspections at Bryan F'ield on 15 May 1946 and 15 July 1946. Theae 
inspections disclosed "no major irregularities or deficiencies noted." These 
inspections did not cover a complete physical check of all property, however, 
spot checks were made and a detailed inspeotion was me.de on certain items or 
property (R. 167-170}. · 

Wade w. Stewart, Jr. we.a a. civilian employee at Bryan Field from Ms.roh · 
1943 to November 1946. In December 1945 the salvage officer sold property 
to the post exchange under authority of Technical Manual 38-505, and there
after ·sales of salvage and surplus property were ma.de. They were authorized. 
to make these sales by letter from the authorities at Kelly Field (R. 171• 
183). 

Francis l&lly, a civilian employee at Bryan Field from June 1943 to 
Aug':1-'t 1946, testified that the accuaed purchased property at the post ex
ohanoe sale aJld at other sales. He saw a refrigerator, drill press, grinder 
and compressor with Colonel Willie.lll8 1 name written on the tags, which we.a 
the normal method of identifying property sold to a.ny person. He tried to 
purohase motors from Lieutenant Summers but was informed they had been sold 
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to the accused. On two occasions he saw the a.ocuaed give Lieutenant Summers 
money. The first transaction was in May 1946 and "He handed it to Lieutene.nt 
SUIIlllers and said it wa.s for these purchases." The seoond time he saw the 
aocus ed give Lieutenant Summers money he did not know the ree.son for the 
transaction. Many sales were made at the Field but the records of the 
sales were not made up until a later,date (R. 183-190). 

Mrs. John W. Williams, wife of accused, testified that on 11 Ja.ne 1946 
ahe and aoouaed drove from Bryan~ Texu, to Houston, Texa.a. At dinner time 
the aooused received information by telephone that he had been ordered to 
report to Carlisle Barracks. They returned to Bryan Air Field between 
l0a30 a..m. and llaOO a.m., l2June 1946. n'hile in his office the aocuaed 
gave her a folder, saying, MJ!ere are all our personal papers. Now you take 
these and t&ke o&re of them." He alao ge.ve her, about two hundred dollars in 
cash. She took the papers to their quarters where she discovered that. a check 
(Pros. Ex. 17) for $1000 waa included therein. She never mentioned this check 
to her husband as she assuire d it belonged to him. The accused often loaned 
money.· He also played poker. It was not unusual for accused to give her 
large aums of money, and on one occasion he gave her thirteen or fourteen 
hundred dollars which he had 110n in a. poker game. The accused left Bryan 
Air Field on 13 June 1946 for Carlisle Barracks. From Carlisle he went to 
Camp Stoneman and then to Seattle. From Seattle he went to Korea.. The next 
time she saw her husband was on 23 December 1946. The $1000 oheok "lftl.S in 
her purse on 13 June 1946 with some private papers and some two or three hun
dred dollars in 08.Bh. She deposited this check to her personal account in 
the Main Street Be.nk of Houston, Texas (R. 191-212). 

Travis B. Bryan, President of the First National Bank, Bryan, Texas, 
testified that the accused's reputation was favorable in eniry respeoi 
(R. 133,134). 

Colonel E.W. Napier was the a.oting commander of Randolph Field in 
J\llle 1946. In June he reoei ved a telephone oall from a.oous ed 11h o stated 
that he had overseas orders and we.a required to report to Carlisle Barracks 
"within the next oouple of daysu and requested air.transportation which 
was gran~d. He had not received a.ny prior information tha.t accused wu 
being sent overseas, however, suoh information normally came to bis atten
tion (R. 28' ). 

The ~6-2 i.G.o. torm·pertaining to aooused was introduced a.a Defense 
Exhibit I-1 and 2. Thie form shCllrs accused's assigDmenta, ratings, rank 
and other :E8 rtinent data includii,,g a. large :number of superior reports for 
performance ot duty (R. 283). 

Mr. Wade Stewart was recalled a.s a witness and testified that ac0U1ed 1s 
reputationwu exoeilent (R. 282). 

By the accused 
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The aocused was warned as to his rights as a witness and elected to 
testify. Re identified his W.D.A.G.c. 66-2 Form e.nd detailed his varioua 
a.ssignments wi ile servine; in the Ar.rry. He wu collllll.&D.ding officer of Bryan 
Army- Air Field from 21 October 1945 to 13 June 1946. In Deoember 1945 the 
post received authority to sell salvage property through the past exchange. 
The sale was held and he purohe.sed a bench grinder (Pros. Ex. 26), drill 
press (Pros. Ex. 23), air compressor (Pros. Ex. 20) and "quite a ftrt1 small 
hand tools. 11 These purchases were ma.de for him by e..n enlisted man named 
Pier. Re also identified other articles :found in his home and lis.ted in 
the specification as property purchased by him. Some of these articles 
were puroha.sed from Bryan Field and others from civilian establishments 
(R. 218-224). · 

Concerning the cabinet and desk (the two items he was found guilty of 
stealing) he testified that he purohe.sed the cabinet for $35.00 and the 
desk for ~o.oo (R. 221,222,235). These items had been tagged a.s surplus 
but w~re not ram.oved from his office (R. 241). 

"The cabinet and the desk were purchased by submitting a. bid 
under a name in a sm&ll lot sale. I knew on previous sales of 
desk:, about what they were bidding on them. I submitted a bid 
mrler another individuals name for these two articles and bid 
what I thought would make the purchase. 11 (R. 240) 

The cabinet aDi desk remained in his office until he was tra.nsferred trcm 
the Field, a.t which time.he had them taken to Houston, Texa.s (R. 225.22s,2i1. 
241). Re purchased these items from Lie~tenant Summers (R. 235). · 

On 11 June 1946 aocuaed sold aOIM projectors to :Mr. Varisco for $1000.00. 
Mr. Varisco stated, -Well I do not have ·that much oe.sh with me a.nd I will pay 
it by oheck.u The aocused replied. "That is .fine but you will have to ma.lee 
the check out to Lieutenant Summers or myself ao we oan ca.sh it a.nJ. get the 
money on it because the Salvage Officer accepts nothing but money or Ca.sh;iers 
oheeks.u The check was made out to aooused &Iid he indorsed it and started 
to put the check on the salvage officer's desk. The telephone ra.ng 'and 
while he was talking :Mr. Gilcrest, President of Texa.a A. and M. College e.nd 
two or three professors oame into his office. He showed them. some buildings 
formerly used as school rooms a.nd ba.rraoka (R. 229). He did not remember 
seeing this oheok aga:in but was um.er the impreaaion that he had left it 
on the salvage officer's-desk (R. 230). He gave Mr. Varisco the receipt 
introduced a.a Prosecution Exhibit 18. He obtained the receipt from Lieu~ 
tenant Summer's desk (R. 229 ). On the evening of 11 June 1946 he went to 
hi• home in Rous ton, Texa.s. Later that evening he reoeiTed a. telephone call 
from the Adjutant at Bryan Field who stated that a telegram had been received 
ordering him to Carlisle Barracks for temporary duty and then overseas. 
Prior to this time he had not bem advised tha.t orders were being issued 
(R. 238 ). He r.eturned to Bryan field on 12 June 1946 and made arrangements 
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to have his personal effects and furniture sent to his home in Houston. 
His instructions to the people who moved his things were, "Don't take any 
of the Government property• (R. 226). He did not know that the check was 
in his wife's possession a.nd never discussed it with her, nor did they 
have any oorrespondenoe concerning it prior to his return to the United 
States in December 1946 (R. 239). He left Bryan Field on 13 June 1946 
and went to Carlisle Barracks. He_ left Carlisle Barracks on 6 July 1946_ . 
and went to ca.mp Stoneman for two weeks. He left Camp Stoneman e.nd went 
to Seattle from where he embarked for the Orient on l August 1946. He 
arrived in Korea. on 21 August 1946. On 23 December 1946 he arrived a.t 
Randolph Field (R. 216 ). After his arri'T8l at Randolph Field he learned 
that the check had not been transmitted to the proper person and on 30 
December 1946 he sent a oasr.ier's oheok to the Fina.noe Officer (R. 231). 

After leaving Bryan Field he drew three checks of $50.00 each on his -
wife's account. His wife wired him $50.00 while he was at Carlisle Barracks. 
These checks were the only.ones he ca.shed on his wife's account (R. 215, 
216). 

5. Rebuttal evidence 

Mr. W. C. Baker, Bryan, Texas, submitted bids on small lot sales. In. 
April 1946 he submitted a bid for property which included a desk a.nd cabinet, 
but when his bid was accepted the cabinet wa.a not among the articles received 
by him (R. 243). 

Captain Smith was recalled as a witness and identified records of small 
lot sales (R. 248). Prosecution Ex:hibit 33a was a.n abstract of bids re
ceived. Lot No. 24 was bid upon by and sold to the Baker Tire Company. 
This property included· a cabinet (R. 248, Pros~ Ex. 33a,b,o). 

Mildred Zimmerme.nwa.s recalled and testified that their records showed 
three cabinets at Bryan Fiel~. Two cabinets were sent to salvage and one 
remained on Memorandum. Receipt in the Base supply office. This cabinet 
was a.t the field at the time of tria.l. In her opinion the reputation of 
accused was bad (R. 262,263). • 

6. •By the Court 

The court received as evidence the telegram. ordering the accused to 
Carlisle Be.rra.cks for duty (R. 274, Court Ex. AA.). This telegram was dated 
11 June 1946. 

Captain W. E. Davis, Air Corps, Randolph Field, testified tha.t about 
one month prior to Colonel Williams' transfer to Ca.rli~le Barracks he knew 
that such orders were going to be issued. He did not know if this infoni:.a.
tion had been tr8.ruimitted to the accused (R. 277,278). 
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7. Specification 1 of the Chfl.rg~ 

The accused was found guilty of larceny of a. desk and cabinet, property 
of the United States furnished and intended for the military service. The 
evidence discloses that desks a.nd cabinets owned by the Govermnent were 
looated at Bryan Army Air Field. A desk and a cabinet similar to those 
owned by the Government were found in acouaed's posseaaion. The field 
was deactivated and maey item.s of Government property including desks and 
ce,binets were sold a.s surplus and/or salvage property. The atook records 
relating to this property were, in sane oases, posted as much a.a eight 
months after property was sold. The stock reoorda showed that two desks 
were missing and these records were adjusted by a. report of aurny on 8 
August lS46 some two months after the accused had been tra.naferred tram 
Bryan Field. The evidence does not disclose when the loss of these two 
desks occurred. The records also di.solosed that all cabinets were aooounted 
for. The accused admitted that he removed tne desk and cabinet.from Bryan 
Field, but contends that he purohaaed these itema at sales held at the field., 
This evidence is substantiated by witnesses wi o testified that they tried to 
purchase the property and were informed that the accused had purchased it. 
One witness sa.w the accused pay money to the s&lvage officer for "the desk." 

- La.roeny is the taking and, carrying away, by trespass• ot personal prop
erty which the trespasser knows to belong to another with intent to deprive 
such owner perma.nentl~ of his property (MCM, 1928, par. 49£, p. 171). 

The proof required iea . (a) The taking by the accused of the property 
~s alleged, (b) the oarrying oay by the accused of such property, (o) that 
suoh property belonged to a. certain other person named or described, (d) 
that suoh propertywe..s of the -value alleged, (e) the facts and circumsta.noes 
cf the case indicating that the ta.king and oarrying away were with a fraud
ulent intent to deprive the owner permanently of his property or interest in 
the gopds or of their value or a part of their value (CM 266894, Reiland, 
44 BR 365,370). 

Applying the above rules to the ca.binet ~lleged to have been stolen one 
can readily see that the oonviction of larceny of this article cannot be sua
trlned. The evidence shows that no cabinets were missing from Bryan Field. 
There waa therefore no trespass or taking of a cabinet from its owner. 
(CM 250426, Hecht, 32 BR 361,368.)-

The evidence relating to, the desk shows that on 8 Augwst 1946 a.n inven
tory a.djuatment report waa made because they were short two desks at Bryan 
Field. It is also shown that accused wu transferred from Bryan Field on 
13 Jtme 1946 and at the time he left the field he sent a desk to his home. 
The record is silent a.s'to whether or not any desks were short at the time 
accused was a.t Brye.n Field. Likewise the record fails to show th1t the ao• 
tion of aoowsei i.n sending a dssk to his home ca.used a. shortage of desks at 
the field. 
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;·ihile possession of recently stolen property may be sufficient to raise 
an inferznce that it was stolen by the possessor, it does not dispense with 
the necessity for proof that the property was in fact stolen. Proof of 
possession of property alleged to have been stolen without evidence that 
suoh property was in faot stolen is not sufficient to support a conviction 
of' larceny (CM 263054, Glazer, 41 BR 175,177; CM 226734, Brown, 15 BR 139, 
HS; CM 248379, "iiilson, 31 BR 231,236). 

Under the evidence adduced in this case it was possible for the desk to 
have oome into accused's possessi-:rn by means other than theft. In fact the 
evidence adduced by the defense tGnds to snow that the property ca.me into 
accused's possession by purchase. The evidence offered by the prosecution 
showed that desks were sold. Property sold by the Goyerrunent could of course 
be lawfully removed from the field. 

Property condemned as salvage or deol~red surplus and su~sequently sold 
to the public in accordance with existing regulations loses its character of 
Govern.m1:1nt property furnished and intended for the military service (CM 210763, 
Pelletier, 9 BR 351,353). 

Inasmuch as the prosecution failed to prove that the desk in question 
was taken by trespass it failed to prove one of the essential elements of 
larceny (CM 190709, Odgen, 1 BR 229) • 

.For the reasons stated above we are of the opinion that the evidence 
is insufficient to establish beyond a reasonable doubt that the desk and 
cabinet, which were removed from Bryan Field by accused, were in faot stolen. 

-speoifictttion 2 of the Charge 

This specification alleges an embezzlement by accused of $1000.00, property 
of' the United States and entrusted to him. by Brazos A. Varisco. The proof in 
support of this charge shows that accused sold Government surplus property to 
Mr. Brazos A. Varisco and in payment therefor accepted Nr. Varisco's check 
in the amount of $1000.00. This check was not delivered to the salvage offi
cer. In fact it was indorsed by the e.ocused and his wife and deposited in hia 
wife's personal banking account. 

Under such circumstanoes the proof is sufficient. at most, to establish 
e.n embezzlement of the chec~ a® not the $1000.00 which is the proceeda of 
the check. 

In discussing a similar oa.se the Board of Review ae.id1 

•••• The evidence shows tha~ ohecks fQr the respective amounts in
volved were entrusted to aooused for the purpose of applying them 
in payment of specific obligations of the fund. but that he diverted 
them (in one oase forged an alteration in the designation of ·the 
payee), indorsed e.nd cashed them and failed to pay over or account 
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for the proceeds. Though accused's dishonest purpose no doubt con
tinued after the chec~s were cashed, it is positively shown th.at the 
fraudultnt conversion in each case was accomplished before the checka 
were cashed, for each was deliber&tely diverted from its intended 
purpose and v.Tongfully indorsed prior to payment by the bank.. The 
embezzlemen1'1 of the checks (if it ·was embezzlement rather. tha.n 
l&rceny) were thus complete before the proceeds reached accused's 
possession. The checks having been embezzled, it was not possible 
·for accused again to embezzle the proceeds, as charged. His applica
tion to his own use of the moneys was but an incident of his fraud
ulent conversion of the checks. The evidence does not, therefore, 
show embez&lement of the moneys. •••u (CM 191076, Porter, 1 BR 231,G37). 

11 'Embezzlement of personal property is an offense separate 
and distinct from embezzlement of the proceeds of the property, 
and a finding of guilty of one under an allegation of the other 
constitutes a fatal variance' (CM Gl7383, Nelson, 11 BR 251,252, 
Sec 451(20), Dig Op JAG 1912-40; CM 188571, Simmons, 1 BR 1G7, 128; 
CM 189741, 1lulkey, 1 BR 184,195; CM 218647, Moody, 12 BR 125, 126). 
W'nere an accused was alleged and found to have embezzled certain 
sums of money, and the evidence showed th.at 'checks for the respective 
amounts involved were entrusted to accused for the purpose of apply
ing them in pa.ym.ent of specific obligations ••* but that he ••• in
dorsed and ;a.shed them and failed to pay over·or account for the 
proceeds,' the Board of Review held that · 

'Proof of embezzlement of the checks does not support 
the findings of embezzlement of the moneys, for the two 
offenses are separate and distinot and proof of one ia fatally 
at !8,ria.noe with findings of guilty of the other' (CM 191076, 
Porter, 1 BR 237, 238J see CY 220061, Barnes, 12 BR 3341 
CM 243794, ~• 28 BR 100). 11 (CM 3103~9, ~. 61 BR 255,258.) 

9. For the reasons stated, the Board of Review holds the reoord of 
trial lega.lly insufficient to support the findings of guilty and the aen
tenoe. 

Judge Advocatecki.~. 
Judge A.dvooa.te <PMki irm ~ ~-

f;r, L,·.,a_______________., Judge Advooate 
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JAGK - WI 322.499 1st Ind ! .... , • 
~. '~ 

'IID, JAGO, Washin.;ton, 25, D. c. 

TOa Commanding Genere.1, Flying Division, Air ~raining Collllll8.nd, Randolph 
Field, Texas. 

(. 

1. In the case of Lieutenant Colonel->Joh.'l w. Williams (0-220282 ), 
Air Corps, I concur in tne foregoing holding by the Board of Review that., 
the record of trial is legally insufficient.to support the findings of 
guilty and the sentence, and for the reasons· stated' recommend that the 
fi11dir1£s of guilty e.nd the sentence be disapproved. 

I ' 

2. When copies of the published order in tllilA case are forwarded 
to this office, togP,ther with the record of trial, they should be accom
panied by the foregoing holding and this indorsement. For convenience of 
reference please place the file number of the record in brackets at the 
end of the published order, as followsa 

(CM 322499). 

t-\ ' 
l Incl h1JBERT D. HOOVER 

Record of trial Brigadier General, United States Army 
Acting The Judge Advocate General 
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WAR DEFART~ENT 

In the Office of The Judge Advocate General 
1,ashington, D.C. 

JAG~-Chl 322500 

UNITED STATES ) SA!-! FRANCISCO PORT OF E1JBAR.,CATION 
) 

v. ). Trial by G.C.M., convened at 
) Oakland, California, 15 April 

Private WILLIP.li G. BARNES ) 1947. Both: Dishonorable dis-
(42177002), and Private ) charge and confinement for two 
JAl..ES A. TARLTON (33377464)., ) (2) years. Federal Reformatory. 
both Transient Debarkees., ) 
Oakland Army Base. ) 

HOLDING by the BOARD OF REVIEW 
JOHNSON, BRA.CK and SMITH, Judge Advocates 

1. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

2. The accused were tried in common trial upon the following res-
pective Charges 8.IXi Specifications: 

BARNES 

CHARGE I: Violation of the 96th Article of War. 

Specification: In that, Private William G. Barnes, Transient 
Debarkee, Oakland Arrey Base, Oakland 14, California, did, 
while aboard the Uni tad States Aney Transport General 
Brewster at sea, on or about 8 January, 1947, feloniously , 
take., steal., secrete., and carry away one (1) 127 Brownie 
Reflex camera., of a value of about four ($4..00) dollars; . 
one (1) Parker n51n fountain pen of a value of about twelve 
dollars and fifty cents ($12.50); one (1) Eversharp plastic 
fountain pen ot a value of about seven dollars and fifty 
cents ($7.50); one (1) Eversbarp pen and pencil set with 
gold tops., of a value of about twelve ($12.00) dollars; 
one (1) "Zippo" type cigarette lighter of a value of about 
two dollars and fifty cents ($2.50); one (1) set (three 
piece) white silk pajamas., of a value of about fifteen ($15.00) 
dollars; one (1) white silk kimono with flowered design on 
tha back, of a value of about forty five ($45.00) oollars; 
one (1) pink silk nightgown of a value of about fifteen 
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($15.00) dollars; one (1) gresn silk robe of a value of. 
about thirty (~30.00) dollars; one (1) bottle "Blue Grass", 
Elizabeth .Arden's toilet water, of a value of about three 
($3.00) dollars; one (1) Eveready penotype flashlight of 
a value of about one dollar and twenty five cents ($1.25); 
one (1) 520-roll •77u camera of a value of about ten (10) 
dollars; one (1) ladies' chain-type necklace of a value of 
about tan ($10.00) dollars; one (1) ladies insignia ring 
bearing the initials "R.P.D." from South Easter Oklahoma 
1261", of a value of about fifty ($50.) dollars; one (1) 
silver ring with black plate and silver head of a knight, 
of a value of about fifty (50) dollars; one (1) white silk 
nightgown, of a value of about fifteen ($l5.00) of a total 
value of about two hundred and eighty-two dollars and 
seventy five cents ($282.75); mail from an authorized 
depository., the property of the United States. 

CHARGE II: Violation of the 89th Article of War. 

Specification: In that Private William G. Barnes, Transient 
Debarkee, Oakland Army Base, Oakland 14, California, being 
aboard the United States i..rrrry Transport General Brewster 
at sea, did, at sea, on or about 8 January, 1947, conmtlt 
a depredation upon the #2 hold of said United States Army 
Transport General Brewster belonging to and operated by 
the United States Army Transportation Corps, and situated 
at sea, by unlawfully entering the same and removing 
articles of baggage and mail from said #2 Hold of the 
General Brewster. 

TARLTON 

CHARGE I: Violation of the 96th .Article of War. 

Specification: In that, Private James A. Tarlton, Transient 
Debarkee, Oakland Army Base,Oakland 14, California, did, 
while aboard the United States Army Transport General 
Brewster at sea, on or about 8 January, 1947, feloniously 
take, steal, secrete, and carry away one (1) Waterman 
Commando fountain p&n of a value of about twelve ($12.00) 
dollars; one (1) Medana, water resistant, shock resistant, 

. seven jewel, stainless steel wrist watch of a value of 
about forty ($40.00) dollars; one (1) white silk kimono 
with red dragon stitched on, of a value ot about fifty 
($50.00) dollars; one (1) silk jacket with newer design 
and "made in china" on it, of a value of about thirty 
($30.00); one (1) white silk nightgown of a value of about 
twenty-five ($25.00) dollars; one (1) white silk scar£ 
and three (.3) white silk handkerchiefs with oriental designs., 
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of a value of about fifteen ($15.00) dollars; of a total 
value of about one hundred and seventy-two ($172.00) 
dollars, mail from an authorized depository, the property 
of the United States. 

CHARGE II:· Violation of the 89th Article of War. 

Specii'ication: In that Private James A. Tarlton, Transient 
D9barkee,. Oakland Anny Base, Oakland 14., California., being 
aboard the United States Army Transport General Brewster at 
sea., did, at sea.,on or about 8 January, 1947., commit a 
depredation upon #2 hold of said United States Army Transport 
General Brewster belonging to and operated by the United 
States Army Transportation Co:r:ps, and situated at sea., by 
unlawfully entering the same and removing articles of baggage 
and mail from said #2 hold of the General Brewster. 

Each accused pleaded not guilty to., and was found guilty of.,•all Charges 
and Specifications. Accused Barnes was sentenced to be dishonorably dis
charged the service., to forfeit all pay and allowances due or to become 
due. and to be confined at hard labor for five years. Accused T·arlton 
was sentenced to be dishonorably discharged the service., to forfeit all 
pay and allowances due or to become due., and to be confined at hard labor 
for four and one-half years. As to accused Barnes the reviewing authority 
approved the findings except as to the values set out in the Specification 
of Charge I, approved the sentence but reduced the period of confinement 
to two years. As to accused Tarlton the reviewing authority approved the. 
findings except as to the values set out in the. Specification of Charge I, 
approved the sentence but reduced the period of confinement to two years. 
The Federal Refonnatory., El Reno., Oklahoma was designated as the place of 
confinement for each accused, and the record of trial forwarded pursuant 
to Article of War 50½. . 

J. ~nee for the prosecution. 

a. In general. 

Hold number 2 of tha ship General Brewster was entered while the 
ship was enroute to the United States an::1 articles of baggage, footlockers., 
bags, etc •., were broken or torn open and apparently ransacked (R. 8, 9., 13). 

R. F. Nielson., Postal Inspector., testified that he was unable to 
state whether Hold 2 was a recognized depository for United States'Mail 
under Postal Laws and stated that "even a mail bag ~ be called an 
authorized depository for mail matter" (R. 57) (Underscoring supplied). 
Mr. Nielson i'urther testified as follows: 

"Q. · Mr. Nielson.., as a Postal Inspector., is there any way to 
identify the articles that were shown you and which were· 
alleged confiscated from the accused as ever being in the 
mails of tha United States. 
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A. The only evidence we would have, sir, is the admission of 
the man, h.inself, anci t,hose articles at the time the man 
was apprehanci.ed was in his possession with the initials 
by the inv3stigating officer. 

Q. You say the admission of the man, himself, there are two 
accused, do you mean both of them have admitted that to you? 

A. ;-!o, sir, the only statement I received, sir, was from Mr. Barnes. 

Did Tarlton ever make a statement to you? 

A. He didn't make a statement to me, no, sir. 

Q. Then, there would be no way actually, to identify the articles 
which you saw, th.at is any particular one of those articles, 
as ever being in the actual mails of the United States? 

A. There would not, sir, as a matter of fact, it would be rather 
difficult if not impossible to tell which articles Cl;l!Ile .from 
the mails or which articles came from the .foot lockers unless, 
we went to the trouble of addressing mail or questionnaires 
to each sender and then tr'J to identify the articles these man 
might have on them11 (R. 59). 

Each accused stated he had not removed anything from the mails (R. 36). 

b. As to accused Barnes. 

Accused Barnes admitted that he had bean in Hold No. 2, had broken 
into .foot lockers and had taken certain items of property (R. 21-25; Pros. 
Ex. D). He further aclmitted that he and others had moved a 11mail bag" 
.from the lower hold to the twin decks of Hold No. 2 (R. 26, 35). Mat 
Wolsey., a witness for the prosecution, testified that he saw Barnas enter 
Hold No. 2, and saw Barnas "with_ a mail bag" (R. 49, 51). All of the 
items of property set out in Specification 1 were admitted by accused to 
have bean found in his possession. A number of the items admittedly 
_taken by accused were introduced in evidence as Prosecution's Exhibit B 
(R. 29). All of the above admissions were made to an officer, Lieutenant 
Allen E. lfilmore, who was investigating the incident (R. ll). Prosecution's 
Exhibit D, a written pre-trial statement of the accused Barnes, was intro
duced as "exhibits not to enlarge the testimony of the witness" (R. 47). 

c. As to accused Tarlton. 

Accused Tarlton admitted to an investigatir..g officer that he had 
articles in his possession that had coma from Hold No. 2 of the General 
Brewster or had been taken from the cargo of number two hatch of the 
General Brewster- (R·. 17, 18, 19, 20, 22). A number of the articles 
introduced in evidence as Prosecution's Exhibit A were identified by 
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witness Lieutenant Allen E. '1Iilmore as having been taken .from the pos
session of Tarlton (R. 21). The written pre-trial statement of accused 
Tarlton (Pros. Ex. C) which admitted he had in his possession all of the 
articles set out in Specification 1 against him, was admitted "as exhibits 
not to enl.arga the testimony of the witness" (R. 47). 

4. Evidence for the defense. 

First Lieutenant .Allen E. i'lilmore who investigated the incident for 
the Intelligence Office testified for the defense. He stated that he took 
statements from eight different persons and could not remember woother 
either of the accused made any statement that they had removed any object 
from the mail (R. 34). 

Each accused, after being advised of his rights as a witness elected 
to remain silent. 

5. Under the Specification of Charge I (Violation of the 96th 
Article of lfar) as to each accused, it is specifically alleged that the 
accused "did*** feloniously take, steal, secrete, and carry away'*** 
certain described articles of personal property of certain values * * *' 
mail from an authorized depository. tha property of the. United States." 
The Specification was designed to set forth a..~ offense denounced by Sec. 
317, Title 18, United States Code, and although the language of the 
Specification does not, in all particulars, conform -with the provisions 
of the statute, the case was tried as a violation thereof (H. 7-8). That 

·section of the statutes reads as follows: 

"317. (Criminal Code, section 194, amended.) Stealing, secreting, 
or embezzling mail matter. Whoever shall steal, take, or abstract, or by 
fraud or deception obtain, from or out of any mail, post office or station 
thereof, or other authorized depository for mail matter, or from a letter· 
or mail carrier, any letter, postal card, package, bag, or mail, or shall 
abstract or remove from any such letter, package, bag, or mail, any 
article or thing contained therein, or shall secrete, embezzle, or destroy 
any such letter, postal card, package, bag, or mail, or any article or 
thing contained therein; or whoever shall steal, take, or abstract., or by 
fraud or deception obtain a.rry letter, postal card, package, bag, or mail, 
which has been left for collection upon or adjacent to a collection box 
or other authorized depository of mail matter; or whoever shall buy, receive, 
or conceal, or aid in buying, receiving, or concealing, or shall unlawfully 
have in his possession, any letter, postal card, package, bag, or mail, 
or any article or thing contained therein, which has been so stolen, taken, 
embezzled, or abstracted, as herein described, knowing the same to have 
been so stolen, taken, embezzled, or abstracted; or whoever shall take any 
letter, post-al card, or package out of any post office or station thereof, 
or out ot any authorized depository for mail matter, or from any letter or 
mail carrier, or which has been in any post office or station thereof, or 
other authorized depository, or in the custody of arry letter or mail carrier, 
before it has been delivered to the person to whom it was directed, with a 
design to obstruct the correspondence, or to pry into the business or 
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secrets of another, or shall open, secrete, SIDbazzle, or destroy the same, 
shall be fined not more than $2,000, or imprisoned not more than. five 
years, or both. 11 

'While the Specification is not drawn in the exact lan.:,'"'tlage of the statute 
it appears that the Specification sub_ste.ntially sets forth the offense 
sought to be charged in sufficient and understandable language and to 
sufficiently apprise each accused of the offense with which he is therein 
charged. The gravamen of the statutory offense is the abstracting or 
removal of any article or thing contained in any package "from or out 
of any mail, post office or station thereof, or other authorized depository 
for mail matter***" (CM 27-:SS?, Ander2.£!!, 3 ffi (NATo-;JTOJ 83). The 
purpose or the act is to preserve the sanctity of th~ mails and not to 
punish the theft of another I s property. Hence it is not necessarJ to 
allege or prove all the elements of larceny, such as value or ownership, 
since the offerJ.Se thoueh in effect alleging a larceny, is not restricted 
to that offense (Thompson v u.s., 202 F. 401; Bowers v U.S., 148 F~ 379; 
u.s. v Trosper, 127 F. 476-1904)• However, an essential element of the 
offense which must be established to sustain convlction thereunder is that 
the article stolen, abstracted or removed was in fact mail matter taken 
from or out of the mail, post office., station or authorized depository for ,/ 
mail matter (CM 24B379, Wilson, 31 BR: 236-237). 

The direct evidence tending to establish this essential element is 
in the testimony of Mr. Nielson., tlle Postal Inspector. He testified that 
he could not definitely state that Hold No. 2 of the ship General Brewster 
was an aut:borized depository for United States mail. He did testify, 
however that "even a mail bag !!.I~ be called an authorized depository for 
mail matter" (underscoring supplied) (R. 57). There is no question but 
that such statement is legally correct as it has been held in ~ v 
Johnston 109 Fed. 2nd 273 that., 11 a locked and registered mail pouch con;
signed by postal authorities to a named destination is an authorized 
depository for the mail matter contained in it. 11 But in this case the 

. proof relative to the 11mail bags" does not meet the requirements of the 
definition as set out in the McKee case supra, ·and is insufficient to 
establish that any of the bags in question were recognized depositories 
of United States mail, in that there is no showing that they were locked., 
registered ~r were consigned by postal authorities to a named destination. 
This failure of proof precludes arr:, possibility of a presumption or . 
inference that the contents of the bags were in fac·t;, United States mail. 
Continuing., there was no direct evidence introduced to prove that the 
articles taken by the ac.cused were, in fact., in the mails of the United 
States. The Post.al. Inspector, Mr. Neilson., testified the only way he 
could determine that the articles taken by the accused had been in the 
mails of the United States would be by the admission of the accused or 
through questionnaires addressed to the· sanders of the stolen articles. 
No other evidence on this point was offered. There is no showing in the 
record of trial as to the means or manner by which the contents of the 
bags in question crune to be therein, or how the bags themselves came to 
be in Hold No. 2 of the General Breli"ster. In the case of U.S. v RapPs, 
28 Fed 818., 830., it was held that., •a letter or packet., to become part 
of the mail matter., within _the meaning of Revised Statutes 5467, 5469, 
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18 USC 318, 317; punishing the stealing of such matter, must ge·I; into 
the mail in some ·of the ordinary ways provided by the postal authorities." 
The evidence not only fails to establish that the articles in question ' 
entered the mail through one of the "ordinary ways" provic.ed by postal 
authorities but definitely reveals that no attempt was made to make such 
a showing. In the absence thereof there is no reasonable basis on which the 
court could base a finding that the articles in question ever became part 
of the mails of the United States. 

To reiterate., although there is soma eviaence to show that the accused 
Barnes moved a "mail bag" from the lower hold to the twin decks of Hold 
No. 2 and even though a mail bag may be an authorized depository for mail 
matter under some circumstances., which circumstances were not proven here, 
there is no showing that the contents of the bag involved contained United 
States mail or were consigned in an authorized depository for UnitedS:.ates 
mail. In the absence of such essential proof., there is no reasonable 
theory upon which the findings of tht:1 court as to each accused can be sus
tained. 

It is noted that Photographs of Hold No. 2 showing considerable dis
order and damage to foot lockers and bags marked "U.s. Mail" were admitted 
by the court "* * * for identification purposes, not received as an 
exhibit., just for identification" (R. ll). Under this qualified rttling 
the photographs may not be considered as competent evidence· in the case. 

It is further noted that several of the witnesses, as well as the 
statements of the accused, made free use of the terms "mail" 'and 0 mail 
bags." The record of trial does not establish that a.rry of such witnesses, 
with the possible exception of Postal Inspector Nielson who testified that 
he could not say that any of the articles in question had ever been a part 
of the mails, or either of the accused, possessed the requisite special 
knowledge or eJCperience to establish their competency to testify as to 
whether arry of the articles in question were., in a legal sense 11United / 
States mail•, or that the bags in question, or any of them, were, in a 
legal sense "United States mail bags." In the absence of a showing of 
such competency, the testimony and evidence in this respect,was inad
missible and constituted mere conclusions which are of no probative value. 
The evidence in this case may be said to create a strong suspicion that'· 
the articles found in each accused's possession were mail and were stolen 
from Hold No. :2 of the ship General Brewster, and that it was an author
ized depositor,y for mail matter, but justice according to law demands 
proof of each essential element of an offense beyond mere suspicion or 
sunnise to sustain a conviction. (CY 248379, Wilson, supra). 

Each accused is charged (respective specification :2) with cOllllllitting 
a depredation on Hold No. 2 of the General Brewster by 11unlawf'ul.ly entei
ing the same and removing articles of baggage and mail• therefrom. The 
evidence shows that each of the accused entered Hold No. 2, caused·some 
damage, and/or removed speci.fied articles of property therefrom. Thay 
are charged, however, only with u.nl.awi'ully entering and removing, not 
1'ith damaging or injuring the property involved. The former does not 
constitute a depredation within the meaning and intent of the la'W?nakers 
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in enacting Article of War 89 and th.e deficiency in the Specification 
cannot be cured by resort to the proof. (Di.gOps JAG 1912-40 Sec. 452 
(20)). Article of Y!ar 89 was enacted to replace the old Articles of 
War 54 and 55 which were as follcws: 

"Article 54. Every officer commanding in quarters, garrison, 
or on the march, shall keep good order, and, to the utmost of his 
power, redress all abuses or disorders which may be committed by any 
officer or soldier under his command; and if,upon complaint made 
to him of officers or soldiers beating or otherwise ill-treating arr;r 
person, disturbing fairs or markets, or committing any kind of riot, 
to the disquieting of the citizens of the United States, he refuses 
or omits to see justice done to the offender, and reparation made 
to the party injured, so far as part of the offender's pay shall go 
toward such reparation, he shall be dismissed from the service, or 
otherwise punished as ·a court-martial may direct. 

"Article 55. All officers and soldiers are to behave themselves 
orderly in quarters and on the march; and whoever commits any waste 
or spoil, either in walks or trees, parks, warrens, fish. ponds, 
houses, gardens, grain field, inclosures, or meadow~, or maliciously 
destroys any property whatsoever belonging to inhs.bitants·of ·the 
United States (unless by order or·a general officer commanding a 
separate army in the field), shall, besides such penalties as he may 
be liable to by law, be punished as a court-martial may direct. 11 · 

The intendment of Article of War 89 is best expressed in the following 
excerpt from the Hearing before the Committee on Military Affairs, United 
States Senate, 9 February 1916, relative to the -11.rticles of War.• 

"We now come to article 89, 1Good order to be maintained and 
wrongs redressed. 1 Articles 54 and 55, which it is designed to 
replace by this new article, are perhaps the most archaic provisions 
of our code.· The existing provisions of our statute law. were taken 
from the British articles, and date in our law from 1775. Their 
purpose is to protect civilians from disorderly ahd riotous acts on 
the part of the military. Winthrop ref.ers to the existing law as -

incomplete and unsatisfactory,· especially as it leaves in doubt 
what classes of injuries are in view - whether injuries to the 
person only or injuries to the property as well as person; and 
also fails to indicate in what manner and by what instrumentality 
the reparation for such injuries.is to be .effected. 

. . 
But this is only a very partial en'Ullleration of the defects of the 
existing law. For example, the: application of the existing law 
is to 'citizens of the United_States. 1 I£ the soldier damage aeyone 
who does not occupy- the status of citizen, the remedy of the article 
doas not avail in such a case. This was perhaps its most notable 
defect, but there were :many·other indefinite a.nd obscure provisions, 
and commanding officers have sometimes been reluctant to act upon 
it. The usual application of the article is to conditions like this: 
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A comm.and is marching across the country and makes temporary 
camp!' The property of some ci~izen adjacent to the camp 
is raided or disturbed. This article says to the commanding 
officer, •You shall see that reparation is made so far as-
a part of the offend" r's pay will go toward such repara
tion. ' Ordinarily there is the elemant of concealment to 
deal with. Members of the raiding party protect each other. 
The law takes the view that where there is such conceal
ment., so that the individual trespassers can not be dis
covered, the trespass is chargeable to the command, and 
under prescribed procedure of general orders we have here
tofore undertaken to assess damages and to make payments. 
We have been going ahead without authority of statute law 
to make stoppages of pay against the entire command to re
imburse a citizen for whatever loss he may have sustained. 
It is time that this practice received the definite sanction 
o.f statute law. What the new article provides is .fairly 
summar1 zed as follows a 

"Article 89 is a consolidation of the punitive parts 
of existing articles 54· and 55. It omits certain language 
o.f the existing articles archaic 1n character and not 
descriptive of modern conditions. Likewise there has been 
omitted the provision which limits the application 0£ the 
law to •citizens oi' the United States., 1 inasmuch as all 
persons resident idthin the United States are equally- en
titled to the protection of its laws •. The word •depredation• 
has been inserted with a view to mald. the article cover 
all iajuries to property. Underscoring supplied) The words 
•part oi'' preceding the words 'the oi'i'ender's pay' have 
been omitted in order to make the article more definite 
and effective. The 'WOrds •beating or otherwise illtreating 
any person• have been omitted., £or the reasons (a) that as 
offenses against persons the;y are denounced in proposed 
articles 92 and 95J and (b) because of the ditficu.lty in 
fixing the mone7 value to constitute reparation for per
llonal injuries, particularly 1n view oi' the .fact that the 
actual utent of physical injury is by no means immediately 
apparent., and-because, .further, of the comparatively in- . 
frequent claims for reparation tor purely personal injuries 
which have been made in the past. The proposed article 1a 
made applicable to all persons subject to military law, as 
the offense here denounced 111 quite as likely to be com
mitted b7 retainers to the camp and persons accompa:eying 
or serving with the armies 1n the field as by officers and 
aoldiera. 

"The administrative part is provided for in the next 
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article, wbich I am considering out of its place. It 
is article 104.n (Now Article of War 105). 

It appears then that the Specification of Charge II contains 
first a bald legal conclusion that an offense of 11 depredation11 was 
committed, followed by an allegation of acts llhich purport to, but 
on their face do not, constitute such an offense. Since the word 
"depredation., 11 as used here, is by its very nature descriptive we 
are of the opinion that in determining what, if. any offense is al
leged by the Specification, the word "depredation" must be considered 
as surplusage. Thus clarified of its ambiguity we .find that the 
Specification does allege an offense of unlawful entry in violation 
of Article of War 96. 

Although unlawful entry is not a lesser included offense of 
depredation, i.e., the element of-unlawful entry is not necessarily 
one of the· essential elements included in all offenses constituting 
a depredation or in other offenses properly chargeable under AJ:-ticle 
of War 89, nevertheless, as in tbis case., the allegation, "* * * un
lawfully entering the same and removing articles of baggage and mail 
from the said No. 2 hold of the General Brewster," constitutes the 
gravamen of the offense charged, and being as it is., an act denounced 
and made punishable under Article 0£ War 96, conviction upon proof 
thereof is authorized (A.w. 37; par. 87£, MCM, 1928, p. 74). Since 
the Specification, as drawn, so patently discloses the particular 
act charged, the fact that it failed to constitute an offense of de
predation under Article of War 89 as intended, does not preclude trial 
and findings of guilty thereunder nor would such finding~ prej:udice 
accused's substantial rights, since the Specification was sufficient 
to apprise .him of the particular act complained of and which he was 
being called upon to defend (par. 78£, (Exceptions and Substitutions), 
MC.M, 1928, P• 64-65; CM 118078, CM 147387, Dig. Ops. JAG, 1912-40, 
Sec. 394 (2); CM 154185, Dig. Ops. JAG, 1912-40, Sec~ 428 (7); CM 
155621, Dig. Ops. JAG, 1912-40, Sec. 451 (16)). 

The question remains whether the evidence is legally suf
ficlent to support the offense of unlawful entry in violation of 
Article of War 96. To support this offense, the evidence must 
show that the alleged unlawful entry into· Hold No. 2 of the ship 
General Brewster was unauthorized or that it was prohibited by the 
official orders or regulations. In this connection, the testimony 
of First Lieutenant Wilmore (R. 21, 25., 26, 28,.34, 35), the testi
mony of Mat Wolsey (R. 49-50) and that of R. F. Nielson (R. 57) 
comprises the only evidence relative to either accused's entry into 
and conduct within Hold No. 2 of tha ship. While this testimony in
dicates that the actions and conduct or each accused within the hold 
was malicious _and unlawful, there is not a scintilla of evidence in 
the record or trial to show that either accused's initial entry into 
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the hold of the ship was unlawful., unauthorized or prohibited. On 
the other hand., although the foregoing testimony indicates that ac
cused Barnes admitted going into the hold for the purpose of pil-
.fsring tha- cargo contained therein., neither accused was charged with un
lawfully entering the said bold with the specific intent of committing 
a felon.y or criminal offense., and oonsequently., evidence of such in-
tent 'Will not support the inference that such entry was unlawf'ul.., un
authorized or prohibited in the first instance. Under these circwn
stances., it is just as probable that accused's presence in the hold 
was authorized as their conduct therein would indicate a probability 
that it was not. Where the only competent evidence is circwnstantial., 
it must., in order to be sufficient to support a conviction., be of such 
nature as to exclude every reasonable hypothesis except that of ac
cused's guilt (CM 153330; CM 169811., Dig. Ops. JAG, 1912-40., Sec.-395 (9). 

6. For the reasons stated the Board or Review holds the record 
of trial legally insufficient to support the findings of guilty anci 
the senteree as to each accused. · 
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J/.GN-CM 322500 1st Ind 
WD, JAGO, Washington 25, D. C. 
TO: Commanding General, San Francisco Port of Embarkation, 

Fort Mason, California. 

1. In the foregoing case of Privates William G. Barnes (42177002), 
arrl Janes A. Tarlton (33377464), both Transient Debarkees, Oakland Army 
Base, I concur in the holding by the Board of Tl.eview and for the reasons 

therein stated recommend that the findings of guilty and the sentence as 
to each accused be vacated. 

2. When copies of the published order in this case are forwarded 
to this office, they should be accompanied by the foregoi~ holding and 
this indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case, ple~se 
place the file number of the record in brackets at the -end of the pub
lished order, as follows: 

7 ,· \ ~~~- I~c··---\.·· 
l Incl THOMAS H. GREEN 

Record of trial Major General 
The Judge Advocate General ~--



DEP.ART1lENT OF TB.E ~-y 
rn THE OFF'ICE OF THE JUDGE ADVUCATE G::l!:~ (2;5) 

~iASHL~aroN 25, D. C. 

JAGV - Cl.f 322501 9 DEC 1941 

U N I T E D S T A T E S ) FIRST INFANTRY DITISION 
) 

v. ) Trial by G.C.M., convened at 
) Bad Tolz, Germany, 22 li2rch 

Private AI.FRED G. SALGAOO ) 1947. Dishonorable discharge 
(19237402), Headquarters ) and confine:nent for one (1) 
Company, Third Battalion, ) year. United States Dis
26th Infantry Regiment, ) ciplinary Barracks. 
AFO 1, ) 

MOUrmG b;y tru, roARD OF REVI:Elli 
BAUGHN., SPRINGS:roN and LANNING, Judge Ac;l.vocates 

l. The record of trial in the case of the soldier named above has 
been examined by the Board of Review. 

· 2. The accused was tried upon the following Charge and Specification: 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that, Private Alfred G. Salgado, Headquarters 
Company Third Battalion, 26th Infantry, having taken an- oath 
in a trial by Special Court-Martial of himself, before 2nd Lt. 
Richard J. Zaborski., Trial Judge Advocate., that he would 
testify truly, did, at Nurnberg, Bayern, Germany, on or about 
4 October 1946, wilfully, corruptly, and contrary to such oath, 
testify in substance as follows: on 21 August 1946 he left 
the limits of his restriction to the limits of the Furth Kaserne 
when _he saw a friend in trouble, for the purpose of getting-his 
friend out of trouble and to bed, which testimony was a material 
matter, and which testimony he did not then believe to be true. 

The accused was tried originally on the above Specification and Charge on 
·15 November 1946, at Nurnberg, Germany, by a general court-martial duly 
appointed by the Commanding General, First u. s. Infantry Division, AFO 1, 
U. s. Army. The sentence was disapproved and a rehearing ordered by the 
reviewing authority on 4 February 1947. 

Upon the rehearing the accused pleaded to the Specification of the 
Charge II euilty except the word 'wilfully"' and to the Charge II guilty. 11 

The court and the reviewing authority, however, treated the plea as one 
which was improvidently entered and as il' a plea of "not guilty" had been 
entered to both the Spe~ification of the Charge and the Charge. He was 
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found guilty of the Specification of the Charge and the Charge. Evidence 
of three previous convictions was considered. He was sentenced to be 
dishonorably discharged the service, to forfeit all pay and allowances 
due or to become due, and to be confined at hard labor, at such place as 
the reviewing authority may direct, for one year. The reviewing authority 
approved the sentence, designated the Branch United States Disciplinary 
Barracks, Green Haven, New York, or elsewhere as the Secretary of the Army 
may direct ·as the place of confinement and forwarded the record of trial 
for action under Article of War 50½. 

3. Evidence for the Prosecution. 

The accused purportedly was tried the early part of October 1946 
by a special court-martial appointed by paragraph 3, Special Order No. 
194, Headquarters 26th Infantry, AFO 1, u. s. Army, 29 August 1946 
(Pros Ex 2, R. 10~ upon a Specification alleging that the accused, being 
restricted to the lil)lits of the company ·area, did, at Furth, Germany, on 
or about 21 August 1946 break said restriction in violation of Article 
of War 96, as shown by Special Court-Martial Orders No. 159, Headquarters, 
26th Infantry, APO 1, U. S. Army, 15 Oetober 1946 ( Pros ]kl, R. 7), 
which was introduced for the sole purpose of showing the Specifications 
and Char es on which the accused was tried b s ecial court-martial 11 and 
nothing else" R. 7 • 

Lieutenant Colonel Arthur w. Hodges, Jr., testified that he was 
president of a special court-martial during the month of October 1946 
(R. 8) which tried the accused for a breach of restriction the early 
part of October. According to Colonel Hodges the accused was sworn as 
a witness in his own behalf by the trial judge advocate of the said 
special court-martial (R. 9 10) and testified in substance that on 21 
August 1946·he (the accused) had been standing at the gate of the I-'urth 
Kaserne, in which his company was quartered at the ti.me, with the sentinel 
who was at that gate and who vras a friend of his, when a pass truck stopped 
at a distanc~ of approximately 100 yards outside of the gate, at which 
time a fight started; that the accused .recognized a friend or his, whom 
he thought had been drinking, so he ran out to get his friend in order 
to put him to bed (R. 10). 

The testimony of the accused at the special court-martial was given 
in explanation of his having broken his restriction. Colonel Hodges could 
not remember whether the accused was questioned as to whether his going 
out to the true..!{ was the only time he had broken his restriction but that 
the 11intent" of his testimony was that he bad not been in breach of restric
tion up until that point and that the accused did testify that that was 
the only time he had broken his restriction (R. 26, 27). 

Sergeant Ulyse Leger (R. 11-13) and Private First Class George Van 
Dorn (R. 13-15) each testified that they left the company area with the 
accused in a truck at about 5:30 p.m., 21 August 1946 to go to the 

- 2 -



(237) 

Bavarian Room,·Nurnberg, ~here they, including the accused, remained for 
the evening, returning to the company area in the "liberty" truck after 
the Bavarian Room closed at about 10:30 p.m. Vfuen the "liberty" truck 
arrived outside·of the gate a fight started and shortly thereafter they
were all taken to the orderly room by Captain Cooch. Private Jared H. 
~'iiggins (R. 15-18) corroborated the testimony of Leger and Van Dorn 
testifying that he was the driver of the truck in which Leger, Van Dorn 
and the accused returned to the company area on the evening of 2l Au.gust 
1946 stopping the truck about 100 yards outside the gate, whereupon the 
accused tried to take the truck away from him and a fight ensued. 

(It should be noted here that at the first trial o! the instant case, 
upon which rehearing was ordered, Sergeant Leger and Private First Cl.t:.ss 
Van Dorn in their fil!2!!l testimony-, placed this incident as occurring on 
7 August 1946). 

Captain Francis H. Cooch beard the noise occasioned by the fight 
outside the gate and upon investigation thereof he had Sergeant Leger, 
the accused and some others report to him at the orderly roam of 111 11 

Company (R. 18-20). 

4. Evidence for the Defense. 

The accused ,ias advised of his rights. He was then s"WOrn and testi
fied in substance that he did not go into Nurnberg on 21 August 1946 nor 
was he in the truck which returned from Nurnberg that night (R. 22). He 
remained in the company area and drank about a half liter of schnapps 
and was standing by the gate when the truck pulled up and stopped about 
50 yards outside the gate. He went out to the truck to assist his friend, 
Private First Class Gay. He never had any trouble ldth any of the witnesses
who testified against him except 'i'iiggins with whom he had a fight on the 
night in question and he did not know why they testified as they did but 
that they had lied (R. 21-26). 

5. The falsity of the accused's testimony at the trial by special court
martial was established by the testimony- of Sergeant Ul.yse Leger (R. ll-13)., 
Private First Class George Van Dorn (R. 13-15) and Private Jared H. riiggins
(R. 15-18). 

All of the necessary and essential elements of the crime of perjury 
have been established in the instant case except that the perjured testi
mony was given in 11 a certain judicial proceeding or course of justice." 
(MCM, 1928., par. 149,L P 175). . 

The Specification of the Charge alleges that the accused testified 
under oath, administered by the Trial Judge Advocate., in a trial of him
self by a special court-martial on or about 4 October 1946. 

It must be established by competent evidence th.it the special court
.martial before which the challenged testimony was given was a legally-
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constituted judicial proceediri17 (C111 321643, Rowell, CM 323741+, Rice, 
CM 324396, Red110n, and cases there cited). , 

A special order appointing the special court-martial was introduced 
in eviderce, however it is contended that the mere proof of the a~point
ment of a special court-martial is not sufficient to establish that the 
court which actually sat was legally constituted. The record of trial 
before the special court-martial in question was not introduced in evidence. 
It, therefore, cannot be determined whether the officers who v,ere duly 
appointed were the only ones who were present, nor can it be determined 
without reference to the record of trial that those who sat were duly 
qualified. 

As a matter of fact it appears from an examination of the Special 
Order (Pros Ex 2) that a Captain Francis A. Cooch III, ?.Ath Infantry, 
was named as a member of the special court-martial and upon examination 
of the record of trial in the instant case it also appears that a Captain 
Francis H. Cooch, 26th Infantry, was present in the company area and was 
in fact a witness to a part of the proceedings to which the alleged per-

. jured testimony pertained. An examination of the allied papers accompany
ing the record of trial in the instant case reveals that the said Captain 
Francis A. Cooch III and Captain Francis H. Cooch--are one and the same 
pe'rson and that he was the company commander of I Com:i;:any, 26th Infantry. 
He (CaptaL~ Cooch) was obviously an interested party to.the proceedings 
before the special court-martial, he may have been a wit!less for the pro
secution or he may have been t~e accuser. If either of the above alter
natives were in fact true and Captain Cooch ~id in fact sit as a member 
of the special court-martial the entire proceedings of the court would 
have been null and void (CM 302975, Machlin, 59 BR 343). This, however, 
could not be determined without an examination of the record of trial 
which was not before the court. . 

In the Rowell case (supra) the record of trial befo~ethe special 
court-martial in question was introduced in evidence and was before the 
court but there was not included in the record the special order appoint
ing the court. The Board in its opinion said -

11However, no written or verbal order appointing the special court 
having been introduced in evidence, there is no proof that such 
court was duly constituted or, indeed, that it ever existed in 
legal contemplation." 

In the instant case the converse is true, there being no record of 
trial in evidence to show the court met pursuant to the special order 
appointi."lg it (Ymich was in evidence) "there is no proof that such court 
was duly constituted." 

There was no other evidence before the court to prove that the 
special court-martial alleged in the Specification of the Charge was a 
iegally constituted judicial proceeding unless the Special Court-Martial 
Order (Pros Ex 1) can bP. so considered. The Special Court-i.iartial Order, 
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however, c~ot be considered by the court for the siitple reason that 
the Tri.al Judge Advocate in intro<lucin~ 1J e Special Court-Liartial Order, 
after some discussion with the Defense Counsel, stated that it was being 
introduced 11for the charges and specifications and nothing else. 11 It 
is too elementary to v:a.rrant discussion, that a court can consider only 
the evidence which is before it or only such evidence of which it is 
authorized to take judicial notice. A general court-martial is not 
authorized to take jucicitl nctice of a special court-c:artial crder (:!£CM, 
1928, par 125, p 135). 

If the special court-martfol order had been put in evidence in toto 
then the court could have assumed the special court-l"'..artial was legally 
constituted as was pointed out by the Board in the Redmon case (SuPra). 

11 * ~-- * it (Special Court-1'.artial Order) might well have permitted 
a fair and leg:i.tlinate assumption that the special court-martial 
in question had been duly constituted, for the rev::.ev.1.ng authority 
publishing a promulgating order has the duty to first determine 
that the proceedings upon which it is based a.re leGal and regular11 

(par 872,!!, ~c~, 1928; Chl 323741+, Rice). 

The burden of proving the essential elements of the crime of perjury, 
with v.:hich the accused was here charged, was upon the prosecution uid that 
burden ~~snot sustained as it failed to prove that the alleged perjured 
testimony was given before a special court-martial which was legally con
stituted and had jurisdiction over the person or the accused and over the 
offense for which he was on trial (iiiiCl.i, 1928, par 149i; ,Rowell (Supra)). 

6. For the reasons above stated, the Board of Review holds that the 
record of trial is legally insufficient to support the findings and sentence. 

(J,,_yt,-A.;.~~-:~.___..____\J___ ... _____, Judge Advocate... .-_(J_·2--·--;::½c.._,__)~/~ 

-, ___ , J.C--'d-· , Judge Advocate.-1t.. ·---,.. .,,,,,,,_ es---
Judge Advocate~4!~ =· . t1 Ct:? --- I,( 

\ 
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TO: Co:1c:;;:l i.ng G<-1,1>::r-~,l, First I-:if:::.atr-; DiY;..SLm, t?O l, 
Ne1:-1 Yor;:, ~:c-..~ ·rorl::: 

l. In the case of Private Alfre::1 G. ~S?.1;0-tJ.o ( 19237~~~)~), !1er~2.-
1:;_u,~rt~rs CcmpRlly, 'I'hi.rd. Bette.lion, 26th Ini:':.,:tr,7 "?.-c~;lr;,"1,1-t., I conC)-'J' in 
i:Je· fore:_pin 5 holdim; by the Board of Revi;,;_-; :!..c7.d recorn:1c~i.:~. thut the 
findings of guilty E..iid the s~ntence be v::.c:-t"':,cd. 

2. 1:hen copi0.s of the published order in thi~ c~se o.:r-e for:I:l::.--ded 
·i:.--> this o!'fice, they should be accom9F-niecl oy the fo::.--ct;oh:; holding .:lnd 
t!'lis i!'l.dor:.;o!'.J,mt. For convenience of refere:1c~, plw;.se ,-)lncc tno file 
n-•.nber of the reco1·a. in brac:.Cets at the end of the pubU::.hn.d orde::-, :is 
f-ollovrs: 

(CM 322501). 

1 Incl 
?.ecord·or trial. 
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WAR DEPAR'll.!ENT 
In the Office or The Judge Advocate General (241) 

Washington 25, D. c. 

JUN 3 0 l9i+l 
JAGQ - CM ,3225.3' 

U~ITED STATES ) KOREA BASE COMMAND 
) 

v. ) Trial by a.cell., convened at 
) Headquarters Korea Base Can

Second Lieutenant WILLIAM ) ms.nd, APO 901, 18-19 April 
H. FINNIE (0-1331933), ) 1947. Dismissal and confine
Infantry. ) ment for two (2) years. 

OPINION ot the BOARD OF REVIEW 
JOHNSON, S'lERN and SCHENKEN, Judge Advocates 

1. The record of trial in the ca,e of the above-named officer bas 
been examined by the Board of Review and the Board sul:mita this, its 
opinion, to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Specifi-
cations: · 

' CHARGE I: Violation or the '4th Article or War. 

S~cification 1: (Disapproved by· the Reviewing Authority-). 

Specification 2: In that Second Lieutenant William H.- Finnie, 
'<>9th Transportation Corpa Port Company having received· a 
lawful coomand .fran Captain WiJ Jiam A. Williams, hia s.
perior officer, not to strike a Korean girl, did at 
Inch'on, Korea, on or about 14 March 1947, ~ 
disobey the same• 

• CHARGE n I Violation of the 95th Article ot War. 

Specifica~ion 11 (Finding or Not Guilty). 

Specification 2: In that Second Lieutenant W11J1am H. Finnie, 
609-t.q. Transportation Corps Port Company-, did at Inch'on, 
Korea, on or about 14 :March 1947, wrongi'ul.ly strike a 
Korean girl, on the face with his hand, c011duct unbecoming 
an officer and a gentleman. 

Accused pleaded not guilty to all Charges and Specifications. He was 
round not guilty of Specification l of Charge II but guilty' of Speci
fications 1 and 2 of Charge I, Specification 2 of Charge ll and of 
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Charge I and Charge II. No evidence of1 previous convictions was intro-
· duced. He was sentenced to be dismissed the service, to forfeit all 
pay and allowances due or to become due and to be confined at hard 
labor at such place as the reviewing authority may direct for five 
years.· The reviewing authority disapproved the finding of guilty of 
Specification l of Charge I, ap~roved the sentence but reduced the 
period of confinement to two (2) years, designated Branch, United States 
Disciplinary Barracks, Camp Cooke, California, as the place of con
finement and forwarded the record of trial pursuant to Article of V{ar 
48. 

3. Eyidence for the Prosecution. 

At' approximate~ 1900, 14 March 1947, Captain William A. Williams, 
Chemical Corps, accompanied by Lieutenant Glover went to accused's 
quarters in Inch'on, Korea. The quarters were also occupied by 
Lieutenants Snowden and Thomas (R. 15 and 23). Captain William5 
entered Lieutenant Snowden's room in which three Korean houseboys were 
talking to a Korean girl knovm as Mary and he described the events that 
ensued in too following language: 

"A. During this time there were three Korean houseboys 
present who were talking with some Korean girl., who 
was also present, and Lt. Finnie came into the room 
and he became abusive and began to curse the girl and 
say something about some clothing that she had taken 
belonging to him., and this girl jumped up and said 
something about getting the M.P.•s and go to her house 
and search it., if he thought that she · had the. clothing, 

. and Lt. Finnie at that time struck the girl in the face. 
And I jumped up then and told Lt. Finnie, 'Don't hit 
the girl any more,' and he became abusive and told me 
that it wasn't any of my damn business and did I want 
to take up her part of the conversation or argument or 
brawl., 'Whatever you call it. ·And llhile he was talking 
to me, he struck her again, and the third time he 
struck at her, he struck a glancing blow which hit me 
in the corner of my eye. At that time, Lt. Thomas 
walked into the room from his part of the house. I 
had not seen him come in, and he said, what was going 
on. Lt. Finnie attempted to strike the girl again and 
Lt. Thomas grabbed Lt. Finnie and a short struggle en
sued. After the little fracas had broken up, Lt. 
Finnie left the room, went up to his room, and I told 
the girl that she had better leave the house. 11 (R. 15). 
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Captain Tl1 J J 1ams and Lieutenants Glover and Thomas then departed 
for the otticers I elub where they stayed for about an hour and when 
they retumed to the quarters they found the Korean houseboys talking 
aud •jabbering incoherently'"; the Korean girl, :Mary, was "sobbing 
qaterical.JT' and there were two basins filled with bloody 1'Bter in the 
roan (R. 16, 17). There was blood on her shoes and clothes and her 
face •• nollan and •prett,y well bruised and beaten up" (R. 17). The 
t.hNe .of'ticers thsn 'fflmt to accused• s room 1¥here the .following action 
occurred: 

•* * * We entered Lt. Finnie's room. I sat down on the foot 
locker near the window. Lt. Glover stood by' the tabla near 
the door, and Lt. Thomas stood by' the stove 'With his back to 
the atove. I don 1t rec:all just who asked the first question 
n01J, but at erry- rate, the trend of questioning was 'Why' did 
you do it, Finnie?• Whereupon Lt. Finnie replied, 1If that is 
all you men came in hare to talk to me about, get the hell out 
of 'fif3' house.· I don't want to discuss it any .further with 8.fI¥ 

of you.• And Lt. Thomas said something about this being ·~ 
house, too, and things that happen to you in nr:, house also 
effect me. 1 .And he said, •I don't care to discuss it with you 
raen. Get out of '11I:f house. 1 Whereupon Lt. Finnie :reachs:i UD.der
neath his bed and pulled out a Japanese - 'What appeared to be 
a Japanese samurai SlfOrde He walked to the door and he opened 
it and he said, •Get outJ I and ha attempted to. unsheath tha 
weapon and at the same time Lt. Glover jumped across the hall 
and grabbed him and fell on top or him, caving in a door di
rectly across the hall. 

I rushed across and pulled Lt. Glover off of the top or Lt. 
Finnie and had him outside in the hall, holding on to him. Lt. 
Finnie struck at me and 1N grappled all over the hall out in 
front and he got awa;:y and he nnt out the front door. That 1• 
the last I saw of Lt. Finnie. * * *" (It. 16). 

They then reported the incident to the Criminal Investigation Diviaion. 

Captain Williams tastif'ied that when accused struck ·the girl in his 
presence he told accused: 

"A. I told Lt. Finnie not to strike her. Whether or not I 
YOrded it in tha phra8eology of going through the routine 
or telling Lt. Finnie that this ns an order, I did not 
do ~hat. I simply told him, •Do not strike her again.' 
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•Q. But y-ou intended that as an order? 
A. I intended it to bemderstood as an order, sir. 

"Q. And after you gave that. order to Lt. Finnie, be struck 
the girl again? 

A. He did, sir. 8 

* * * 
"Q. Then what was her statement to Lt. Finni• immediately 

after? 
A. I got up and told Lt. limtle not to hit the girl any 

more. 

"Q. You got up? 
A. That is right. 

"Q. Told him not to hit her? 
A. That is ~ht, I did. 

•Q. ·You didn't ask h1ll a question but gave an order? 
A. I told Lt. Finnie, 'Don't strike the girl again,

Lieutenant.,• (R. 16, 17, 18). 

- He turther admitted t,hat he atruck accused during the •tracaa• when ac
cuaed had the sword lR. 17) • 

Lieutenants Thomas am Glover corroborated the test:1.mony' of Captain 
·11uuams 1n all pertinent details (R. 6-9, 22-26), including the fact 
that accused struck the girlatter Captain Williams bad ordered him to 
re.train .fl-cm doing so (ll. 10, .35). · 

Jeon, l:wm Yo, kncnm as "Marr, testi!ied that she often nnt to the 
otficer's quarters 1n question to obtain water and when she &rl"'ived theN 
on the evening of 14 llarch 1947 one or the houseboys asked her to come in 
to •get warm• (R• .35, .36). llhile she was in the room by the stove ac
cueed and another officer entered.j acous$d stated that •r took some of hi• 
clotti.s• 'll'hich was denied and he •hit me three times• (R• .36). Later when 
•one officer left11 accused again struck her and she described the event 
u follons 

•Q. Were 70u struck again that night? 
A. At that time, the telephone rang. The officer that came 

iJl later, want out to ansnr the phone. The officer that 
had struck me, came to the bed where I was sitting and 
started to sq bad lfOrds to me. The officer than struck ,,,,-
ae about three tiaes again and Jff.1' nose started to bleed. 
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"Q. How much ti.me had elapsed or had passed betll8en the 
first occasion of being struck and the second occasion 
of being struck? 

A. About ten minutes, sir. 

11Q. Was it the same officer who struck you the second time? 
A. Yes, sir, it is the same officer." (R• .36, .37). 

Kim Yong Ha, houseboy at the •quarters" testi!'ied that "Mary" was 
•truck "about three or four times'' by accused while she was "sitting 
down" and "another officer" Who was present told "Lieutenant Finnie not 
·to hit the girl" (Jt. 42). 

4. Evidence for the Defen•e. 

First Lieutenant Edward H. Lewin, 1st Provisional Military Police 
Battalion testi!'ied that on 14 March 1947 he was otticer of the day- at 
the police station in Inch 1on Korea and at approximately 2150 accused 
reported that "sane brother officers had beaten him up and threw him 
bodily out of his quarters" (R. 4.3). Accused did not desire to prefer 
charges but requested the witness to accompany- him to his quarters and 
"see that he wasn't molested". When th81' arrived at accused 1s quarters 
they .found an agent of the Criminal Investiiation Division already
present so witness departed (R. 44). 

First Lieutenant Charles R. Jackson, Sta.f.f Sergeant Emory Forward, 
and Pai Sung Mok (houseboy) testified that accused on several occasions 
prior to 14 Marc..11 1947 had told the Korean girl lmo1TI1 as Mary "to leave 
the house and not to return" (R. 45, 46). · 

Accused, after having his rights as a witness explained to him, 
elected to testify under oath (R. 56) that When he entered his quarters 
on 14 March 1947 he walked into Lieutenant Glover's room., saw Captain 
Williams, Yary, and a Korean houseboy there and asked the· girl Mary when 
she was going to return 'his trousers. She denied having them and he 
a told her to get out" whereupon: 

"* * * She said that she didn't have to get out., that she 
knew the Provost Marshall and she knew the M.P. 1s and she 
would go to them. I beca:ne rather vexed and more or less 
hysterical and I slapped her, and Capt. Williama asked me, 
•Why do you hit the girl? 1 I said, •Captain, you know why 
I hit the girl. 1 The captain knew about the trousers before 
·this and he lmew exactly why I hit her, the background to hit
ting, but really it was just a spontaneous thing. When she 
denied it, I got so angry, I slapped her. 
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So Lt. Thomas came in-to the room after I had slapped her 
three times. Lt. Thom.as came into the room. I was standing 
on the edge of the sand box, right on the comer ot it, like 
this (indicating), and as I nnt to slap, Lt. Thomas waa 
standing here (indicating), and he grabbed me and nung me 
around and hit me on the back of the neck. When he hit me, 
I fell down and what made me so 8ll(;l7 with hi.JI is that ha 
tho-qht I wu getting ready to hit the girl again, and the girl 
was sitting six feet away from where I was standing. And he 
swung me and hit me and it SW\Dlg me around. We had a little 
acu.ffie there. No more_ blows 1Mre struck. * * * 

* * * * 
aA.bout thirty minutes after they had been to the Club, tbs 
telephone rang. I want in to an81'Sr the telephone and •n 
the way back I heard this girl still in the room. So I fttlt 
1n there and I told her to get out again and I told her to 
s"taif away trom the house, 'Don• t ever come back. 1 She jumped 
up in my- face again, started beating on m:f chest this time 
hysterically, so I took her anns to lead her.out and she turned 
around and my elbow hit her right on the nose, and blood came 
off her nose and started l"lllming down on her. dresa and shoes.***" 
(R. 57). 

He further testified that when Captain Williams and the three Lieutenants 
returtled trom the club he advised them that he did not desire to discuss 
the matter and for them to •get out• of his room (R. 58). 

5. Specification 2 of Charge I alleges that accused having re
ceived a lawful comnand from Captain Williams, his superior officer not to 
strike the Korean girl, will:t'ully- disobeyed the same. The proof required 
for coJlViction or the offense of will!'ul disobedience is as foll01'8: 

· a(a) That the accused received a certain comnand from a 
certain officer as alleged; (b) that sttch officer was the 

. accused's superior officer; and (c) that the accused will
~ disobeyed such ccmnand" (:u.c.u., 19281 par. 134hl. 

The willful disobedience which must be ahollll muat amount to 
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•an intentional defiance of authority", as llhere a soldier 
is giTen an order b;r an officer to do or cease fran doing 
a particular thing at once and refuses or deliberately omit.a 
to do ll'hat ia ordered. A neglect to comply with an order 
through heedlessness, remissness, or forgetfulness is an 

9611offense chargeable t.mder A..W. (MCll1 19281 par. 1342,). 

Tested b7 the foregoing it-is clear that accused is guilty' of 
willful disobedience of the order as alleged. There is no question 
but that Captain Williams was accused's superior. officer and that the 
order was one he had not only a right but a duty to give under the 
circumstances. Captain Williams testified that. when he told accused 
11Don 1 t hit the girl aey more• he intended it as an order; that accused 
heard him and 'Willfully disobeyed the order is manif'ested b;r his im
mediate response that it "wasn't any of JIJ:f (Captain Williams) damn 
buainess. 11 Accused admits he struck the girl several times and Captain 
WiJJ1ams 1 Lieutenants Thomas and Glover, Kim Yong Ha (houseb~ and the 
victim testified that accused struck her after Captain Williams ordered 
him not to do so. While accused testified that Captain Williams did not 
give him an order but merely askad hiJll "wtr;r do you hit the girl" the 
court rejected the unco?Toborated testimoey of accused and in so doing, 
acted clearly within its province. 

, While the order alleged to have been disobeyed was not couched 
in the phraseology of a military- order nnertheless it was a definite 
statement addressed to accused •not to do a· certain act•. In 
CU 2337621 Willem, 20 BR 10.) (108) 1 it was held that a statement •don•t 

··take that jeep• was a sufficient military order on "llhich to base a 
conviction for its violation under Article of Viar 64. 

Specification 2 of Charge Ir alleges that accus~d 'WJ'Ong~ 
struck "a Korean girl, conduct unbecoming an o£i'icer a.nd a gentlemana. 
That accused did strike the girl several times on the face with his 
hand is admitted. i'fuether his actions amounted to conduct in viola
tion of the 95th Article of War depends upon all of the facts and cix-
cumstances of the case. The mere £act accused believed she had wrong
~ retai.Ded some of his clothing and he had previously told her to 
•get out and not return" to the house is no defenae to the assault and 
battery he comnitted upon her. Honver in vi81f' o.t the £act that ac
cuaed ma.y have had.some provocation for his actions and that the 
assault and batter.r occurred in quarters, it is the opinion of the 
Board of Review that the evidence is not sufficient to sustain a find
ing that· accused's conduct showed bqond a reasonable doubt that he 
was moral~ mfit to be an officer or to be considered a gentleman as 
contemplated by the 95th Article of War. Such actions "Were however a 

• 
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violation of Article of War _96 (CM 237229; Baldwin, 23 BR 333, 337). 

The Board or Review is or the opinion that the evidence establishes 
beyond a reasonable doubt the offenses of willful disobedience o:t the 
lawful order or a superior officer in violation of Article of War 64 
and or 11rongfully striking a }Core~ girl in the face with his hand in 
violation of Article of War 96. 

6. War Depar"tment records show accused to be 26 years of age and 
married. He enlisted in the Army on 8 April 1941, graduated from Officer 
Candidate School, Fort Benning, Georgia, and was commissioned a Second 
Lieutenant, Infantry, on 6 February 1945. His efficiency reports shOW' 
entries of 1.9, 3.7 and 4.0 with notation that he lacks ambition and 
requires constant supervision. He was tried by general court-ma.rtial 
on 29 August 1946 for being drtmk and disorderzy- 1'hi.le in tmiform and was 
found not gullt;r b7 the court. 

7. The court ns leg~ constituted and had jurisdiction of the 
person and offenses. No eITors injuriously affecting the substantial 
rights of the accused were committed during the trial. The Board of Re
view is of tha opinion that the record of trial ia legally sufficient to 
support the findings of guilty of Charge I and Specification 2 thereunder, 
legal.:cy, sufficient to support onlJ' so much of the findings of guilty of 
Charge II and Specification·2 thereunder as involves findings of guilty 
of the Specification in violation of Article or War 96 and lega~ suffi
cient to support the sentence as approved by the reviewing autrority and 
to warrant confirmation thereof. Dismissal is authorized upon conviction 
of a violation of Articles of War 64 and 96. 

·1 ,,/'. / -- ) 
1~ i ,, r ,/'u71- \_,J- \ / 

___________________,Judge Advocatev 'I /v>t-Mr---//---

1Judge Advocate ~e ,Judge Mvocate 
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JLJL 15 l94i 
JAGQ - C1I 322536 1st Ind 

'ilD, JAGO, \fashington 25, D. C. 

TO: The Under Secretary of War 

1. Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there are transmitted herewith for your action the record of trial and 
the opinion of the Board of. Review in the case of Second L:teutenant 
William H. Finnie (0-1331933), Infantry. 

2. Upon trial by general court,..martial in Korea this officer was 
found guilty of drawing a weapon against his superior officer (Spec. 1, 
Charge I), of willfully disobeying the lawful command of his superior 
officer (Spec. 2, Charge I), in violation of Article of War 64, and of 
l'II'ongfully striking a Korean girl_on the face with his hand (Spec. 2, 
Charge II), in violation of Article of liar 95~ He was sentenced to be 
dismissed the service; to forfeit all pa;y and allowances due or to be
come due, and to be confined.at hard labor for five years. The review
ing authority' disapproved the finding of guilty of Specification 1 of 
Charge I (drawing a 1Napon against his superior officer), approved the 
sentence, but reduced the period of confinement to two (2) years, 
designated Branch, _United States Disciplinary Barracks, Camp Cooke, 
Call.rornia, as the place of confinement and forwarded the record of trial 
:t~r ~tion_ under .Article of War 48. 

3. A swnmary of the evidence may be found in the accompanying 
opinion 9f the Board of Review. I concur in the opinion of the Board 
·that the record of trial is legally sufficient to support the findings of 
guilty of Charge I and Spe-cification 2 thereunder (willful disobedience), 
legally sufficient to support only so much of the findings of guilty of 
Charge II and Specification 2 thereof (assault on the Korean girl) as 
involves findings of g,.iilty of the Specification in violation of Article 
of War ·96; and legallJ° sufficien-t to support the sentence as approved by 
the reviewing authority and to warrant confirmation thereof. 

4.· The evidence shows that at approximately 1900, 14 t:arch 1947, 
Captain William A. Williams, Chemical Corps, accompanied by Lieutenant 
Glover want to the accused's quarters in-Inch'on, Korea, as a casual 
visitor. The quarters ware also occupied by Lieutenants Snowden and 
Thomas. , Capta:1n Vlillia.'TIS entered Lieutenant Snowden' s room in which three· 
Kor~an houseboys were talking to a Korean girl, kno'Wl'l as J..ary, and 
accused came into the room shortly thereafter. Accused stated that ;,'.ary 
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had taken 11 sor:ie of his clothes" and when this was denied accusf'd struci: 
her in the face wi.th his hand. _Csi:,tain \;illia.--:s told accused "ilon I t l::i. t 
the girl any more, Lieutenant", whereupon accused sta teJ th2. t ::. t warn 1 t. 
any of his I.Captain Viillio.ms 1 ) 11 darm business", struck t:·ie t:irl nc~:ai.r::, 
ar.d as he attempted to slap her a third timo Lieuten;.mt ':'home",& seizes. h·:.-: 
arm. Ca;;tain ";';illiams advised the 6irl to leave the house tu"ld then ir: 
the company of Lieutemants Glover and Tho:r.a.s departed for t.!1~ Off:i cen, 1 

C_lub w!1ere they stayed for approximately an hour. \'ihen the;· retu:rned t) 
the quarters they found the Korea"l houseboys 11 jabber:int: ir.c0here1l·tl;i·11 , 

the Korean 6irl, ""..ary, 11 sobbin0 hysterically" and two basins filled .-rith 
bloody water. There was blood on the girl's clothes and sho~s, her face 
was swollen and she was "pretty well bruised and be:l ten up". Tho girl 
:.:ary testif:!.ed that after the three officers left the quarters for the 
Officers I Club accused had entered the room, slapped her three tin:es in 
the face which-caused her nose to bleed. 

Accused admitted the assault on the girl but denied that Captain 
Williw.s ordered him to cease striking her, stating that he (Captain 
Williams} merely asked hi..'!l "why do you hit the girl". 

5. War Department- records sllow that accused is 26 years of aes and 
married. He enlisted in the Arrr:y on 8 April 1941, graduated from Officer 
Candidate School, Fort BennL~g, Georgia, and was commissioned a Second 
Lieutenant, Infantry, on 6 February 1945. His efficiency reports sho\., 
entries of 1.9, J.7 and 4.0 with notation tha~ he lacks ambition and re
quires constant supervision. He was tried by general court-martial on 
29 August 1946 for being drunk and disorderly while in uniform and ms 
found not guilty by the court. 

6. On 30 June 1947, 1:r. Jesse O. Dedmon, Jr., Attorney, appeared 
before the Board of Review and presented oral argument and a written· 
brief on behalf of accused. Consideration has been given to the brief 
and argument presented. 

7. l recommend that the sentence as approved by the reviewine au
thority be confirmed, but in view of all the facts and circumstances in
cluding the. circumstances connected with the giving of the order dis
obeyed, recommend that the sentence be commuted to a reprimand and for
feiture of $100 pay per month for three months and that the sentence as 
thus commuted be carried into execution. 

8. Inclosed is .a form of action designed to carry into exec~tion 
the foregoing recommendation should it meet with your approval. 

2 Incls 
1. Record of Trial 
2. Form of Action 

TH0:1,;s ?.l GfilZ1_J 
. G 11.'.aJ or enera 

( GC"'''O 
..... 2.,,,_ I"'_) _,,· 

? ~• 
~ 

J;i, ,,' " 
1c" ,i ':' ' · · 

The Judge Advocate General 
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IEPART Ml:.Nl' CF THE ARMY 

In the Office of The Judge Advocate General 
Washington 25, D. c. 

JAGH - CM 322545 

UNITED STATES ) PHILIPPINES-"'!.YUKY1S COMMAND 
) 

v. ) Trial by G.C.M., convened at 
) Headquarters PHIBCOJI, APO 

Second Lieutenant ULYSSES ) 358, 12 Dec~mber 1946. •Dis
EPPINGER (0-1333948), ) honorable discharge,•total 
Transportation Corps ) forfeitures and confinement 

) for five (5) years 

OPINION or the BQ\RD OF REVIE\'I' 
HorTEr-s!EIN, O'BRlEN, and LYNCH, Judge Advocates 

1. The Board of Review has examined the record of trial in the case 
o! the officer named above and submits this, its opinion, to The Judge 
J.dvocate General. 

2. Accused was tried upon the following Charge and Specitications1 

CHARGE, Violation or the 94th Article of War. 

Specification ls In that Second Lieutenant Ulysses Eppinger, 
3448th Transportation Corps Truck Company, did, at Rizal, 
Philippines (APO 75), on or about 10 October 1946, felo
niously take, steali and carry away about one thousand 
thirty seven (1,037} cases of ice cream mix, value of 
about $10839 and about seventy-one (71} cases of assorted 
candies and other merchandise value of about $1761, of a 
total value of about $12,600, property of the United 
States, furnished and intended for the military service 
thereof. 

Specification 21 (Nolle Prosequi). 

Be pleaded not guilty to tre Charge and the two Speci!ications thereunder. 
At the close of the p:-osecution's case, a nolle :r;:rosequi was entered as to 
Specification 2. The accused was found guilty of Speci!ication l and the 
Charge. No evidence of any previous convictions was introduced. He was 
sentenced to be •dllhonorably discharged" tre service, to forfeit all pay 
and allO'lfances due ar to becOJD8 due, and to be cmfined at hard labor for 



five years. The reviewing authority approved the sentence and forward~d 
the record of trial for action under Article of War 48. 

J. Too Board of Review adopts the staterrent of the evidence con
tained in the review of the Philippines-Ryukyus Command Judge Advocate., 
dated 7 May 1947. 

4. Competent evidence was adduced to show that on 8 October 1946., 
~ccused went to the Guadalupe Dock, Rizal., Philippine Islands, and· told 
Lieutenant Claudio, officer of the guard, that he was going to remove 
some merchandise therefrom, but nothing was removed that night. The 
next day, Lieutenant Claudio reported the incident to his commanding 
officer. A.t about 2100 hours the following night accused returned to 
the dock and told Lieutenant Claudio "tmt he is going to load that 
night," to which too latter replied., "it is a moonlight night and there 
were many patrols around and many peoples." Accused removed nothing · 
from the dock that night. The next day., 10 October 1946, Lieutenant 
Claudio reported the conversation o.f the preceding evening to his com
manding officer and to the operations officer., who instructed Lieutenant 
Claudio to "play the part and let him go ahead and load as long as I 
give them {the commanding officer and the operatioos officer) enough 
ti.Jre so that necessary i:reparation can be made. 11 

A.t about 2100 hours that same evening., accused returned to the 
dock., remarked that it was a "wonderful night" (it was raining) and 
asked "wheth9r he can load that night .u Lieutenant Claudio replied 
that he could. A.ccused then said to the Sergeant of the Guard (Sgt 
Valdez), "I am expecting an LCM very shortly rlll you inform me when 
the LCM arrives?" Shortly therea.fter a LCM arrived., whereupon Valdez 
Warmed accused of this !act, and they went over to the craft. Accused 
looked over the crew, told them to 11 go ahead," and they proceeded to load 
the LCM with a total o! about 1,099 boxes o! candy, ice cream mix., and 
various at.her supplies, all or which belonged to the United States. Ac
cused told Sergeant Valdez not to let anyone come on the dock during the 
loading, and thmle!t and rejoined Lieutenant Claudio in a nearby tent. 
After the LCM was loaded and bad left., Sergeant Valdez went and told 
Lieutenant Claudio to arrest the accused., which he did. 

The LCM was captured by the Military Police someti.JM thereafter on 
the south bank o.f the Pasig River., where its crew was engaged in unloa.d
i.-ig the supplies. When the boat containing the Military Police approached, 
the crew stopped' unloading and tried to escape. The cargo being unloaded, 
was identified.as that taken earlier in tre evening from the Guadalupe 
Docj. 

The accused., in an misworn statenent., denied any knowledge o.f the 
incident except the fact that re was on the Guadalupe Dock on the night 
or 10 October 1946, and was arrested there by Lieutenant Claudio. He 
stated further that he had gone to the dock on that evening in search or 
Lieutenant Jackson., who owed accused some money. 
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5. The five elements of proof of tre offense of larceny of military 
property in violation of Article of War 94 are: 

"(a) Tts taking by tre accused of the property as 
alleged; (b) The carrying away by the accused or such 
property; (c) That such property belonged ·to the United 
States and that it was furnished or intended for the 
military service trereof; (d} That such property was or 
the value alleged, or of some value; and (e} The facts 
and circumstances of the case indicate that the taking 
and carrying away were with a fraudulent intent to 
deprive the owner of his property or interest in_ the 
goods" (MCM 1928, ~r 149g, p 17.3; par 1501, p 18?). 

The evidence shows that on the night or 10 October-1946.the property 
in question was taken from Guadalupe Dock, which was u.sed by the United 
States Government for the loading and unloading of military supplies, by 
the crew of a LCM. Lieutenant Claudio testified.that the accused was on 
tte dock that night, and had been tlYi!re the two previous nights to make 
tre necessary arrangements for removing the property. Sergeant Valdez 
was told by accused that the LCM would arrive and he reported the arrival 
to accused who ordered the crew to "go ahead" and load the vessel. The 
crew did as ordered, and·after it had been loaded the vessel moved away 
from the dock. There was ample competent evidence to show that the taking 
and carrying away or the property in question were done by an unauthorized 
crew on the express orders of tre accused. Notwithstanding the fact that 
those in charge of tre dock made it easy !or accused to effect the taking 
and carrying away of the i:roperty, it did not amount to a con:,ent on the 
pa.rt of the Government, since the criminal design originated with accused. 

11 If the criminal design originates with the accused,. 
and the owner or his agent or servant does not suggest the 
design or actively urge the conmission or the crime, the 
mere fact that the owner, suspecting ,the accused, in person 
or through his servant or agent exposes the property, neg
lects to protect it, or furnishes facilities for the execution· 
of the criminal pesign, under the expectation that the accused 
will take the property or avail himself of the facilities 
furnished, will not amount in law to a consent, although the 
agent or servant, by the instructions of the Offner, appears 
to cooperate in the execution or the crime" (32 Am. Jur. 
91.3-914, par 27 and cases cited; see also .36 C.J. ?60, par 
96). 

While ttere was some conflicting testimony as to the ownership of 
the troperty, Lieutenart Jackson, the officer jn charge of the dock, tes
tified that the supplies accused removed from the dock and which were 
later recovered, were the property of the Quartermaster. He identified 
the property as belonging to the United States, by the mar kin.gs on the 
boxes, as shown by photographs of the recovered property. The Board or 



Review is of tre opinion that th& property was identified as belonging 
to tre government, and was furnished or intended fer the military serv
ice (CM 208895, Zerkel, 9 BR 59, 61; CM 254498, Miller, 35 BR 26?). The 
evidence also sho)'fS that the property carried away was ,of the value 
alleged and greatly in excess of $50.00. 

There is no evidence that accused had any authority to take supplies 
from the dock. Indeed, the evidence reveals that he was assigned to a 
replacement depot and was under orders to rejoin hi3 old unit the follovr
i."'lg day. When reco-vered, the supplies were being unloaded from the LCM 
on the south side or the Pasig River at a spot opposite a brewery and a 
refining company, and there were no signs of a governr:ient installation 
nearby. The facts and circUlllStances as shown by the record o! trial 
clearly indicated that the taking of the property from Guadalupe Dock 
was rlth the intent to deprive the government thereof'. 

6. Tre accused was 25 years of age on 15 November 1946. He at
tended high school through the eleventh grade, but did not graduate. 
From 1942 to 1944 he was employed in construction work. He was inducted 
into the military service on 9 June 1944, and was commissioned a second 
lieutenant on l4 April 1945. 

Efficiency reports of the accused of record, in the Department of 
the lrmy, show ti-at he was rated •4.4• (Excellent) for the period l July 
to 31 December 1945, and "Satisfactory" for the period 1 January to 30 
June 1946. 

7. The court was legally constituted and had jurisdiction o! the 
person and the orfense. No errors injuriously affeeting the substantial 
rights of the accused were committed. In the opinion or the Bee.rd of 
Review, the record of, trial is legally sufficient to support the findings 
or guilty and the sentence, and to warrant confirmation or the sentence. 
A eel'tence to dismissal, total forfeitures, and confinement at hard labor 
fOl" five ;years is authorized upon a conviction of a violation of Article 
of War 94. 

/~dll~·J , Judge 1dvocate 

() I ; (I :;j' I 
-:"11Jd~t... 1..,_ Judge 1dvocate~-,,~-~;J~{......f_'._·-.·---1,i.-_,,.__,r·\. , .. 
-,....t.....f{)....__.~-+---IA,,l,f,~~..... ,: ______ Judge 1dvocate 
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JAGH - CM .322545 1st Ind 

; """ .. ~.' '. ;JAGO, Dept. of the A.rmy, Washington 25, D. c. JAN r 
T01 The Secretary of the J.rmy 

1. Pursuant to Executive Order No. 9556, dated 26 V.ay 1945., there 
are transmitted herewith for your action the record of trial and the 
opinion of the Board of Review in the case of Second Lieutenant Ulysses 
Eppinger (0-1333948), Transportation Corps. 

2. Upon t:i;-ial by gereral court-martial this officer was found 
guilty of larceny of various Quartermaster sµpplies (ice cream mix., 
powdered eggs., and assorted· candies), property of the United States., 
furnished and intended for the militarJ service, of a total value of about 
$12,600, in violation of Article of 'vfar 94. No evidence of previous con
victions was introduced. He was sentenced to be "dishonorably' discharged" 
the service., to forfeit all pay and allowances due or to become duo., and 
to be confined at hard labor for five yea.rs. The reviewing authority ap
proved the sentence and forwarded the record of trial for action under 
~icle of ivar 48. 

3. A summar;, of the evidence may be found in the review cf the ' 
Philippine-Ryukyus Command Judge Advocate which was adopted in the accom
panying opinion of· the Board of Review as a statement of the evidence in 
the case. The Boo.rd is of the opinion that the record of trial is legally 
sufficient to support the finding of guilty and the sentence and to warrant 
confirnation of the sentence. I concur in that opinion. 

On 8 October 1946, accused, who was assigned to a replacement. depot 
and was under orders to join a unit., went to Guadalupe Dock., Rizal, Philip
pine Islands, which dock was operated by the United States and used for 
loading and unloading military supplies., and told the officer of the guard 
that he was going to load some supplies. Nothing was removed from the dock 
by accused that night. The next night he returned and asked if he could 
lood the supplies, but the officer of the guard told him that it was moon
light and too many people were around the dock. These two conversations 
with accused were reported by the officer of the guard to his superiors, 
who told him to co-operate and let accused load the supplies, and that they 
would II'epare to apprehend him. On .the night of 10 October 1946., when 
accused returned to the dock it was raining. He said it was a nwonderful 
night" and asked if he "can load, 11 and was told that he could. Accused 
said that he was expecting an LCM., which arrived shortly thereafter. He 
instructed the crew ¢ the LCM to load the supplies. After the craft was 
loaded and left the dock, accused was arrested; and military policemen 
pursued the LCM. They round it tied up on the Pasig River, at a place not· 
near any government installation, and its crew was engaged in unloading the 
cargo. The nembers of the crew tried to escape, but some of them were de
tained and the property.,· consisting of over a thousand. boxes of ice cream 
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mix, candies, and other supplies were recovered. This property wa;:; ide:r~.:.
fied as that which previously had been tal<'en 1'rom the Guadalupe tock. 

The accused made an unsworn state~ent in which he denied all of the 
foregoine facts except that he was present anc was arrested on Guadalupe 
Dock on 10 October 1946. P.e stated that he had rone theri:; fer the purpose 
of collecting a debt. 

4. The accused was 25 years of ac~ en 15 November 1946. He attended 
high school- through the eleventh grade, but did not cradua+,e. From l'.JL..2 
to 1944 he was employed· in construction work. I:e was inducted into the 
military service on 9 June 1944, and was commissioned a s~cond lieutenant 
on 14 A:aril 1945. 

Efficiency reports of the accused of record, in the Depg.rtment of the 
A.rm:,, show that he was rated "4•4" (Excellent) .for the period 1 July to .31 
D,cember 1945, and "Satisfactory" for the period 1 January to .30 June 1946. 

5. I recoIIlll"f!nd that the sentence be corif:irmed and carried into execu
tion, and that an appropriate Vnited States penitentiary be designated as 
the place of confinement. 

6. Inclosed is a form of action designed to carry the fore~:oinr 
recomnendation into effect, should such recormrendation meet with your 
approval. 

2 Incls TnOMAS H. GREEN 
l - Record of trial Uajor General 
2 - Farm of action The Jud[!e A.dvocate General 
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WAR DEPARTlfENT 
In the Offioe of The Judge Advooa.te General (257)

Washington, D. c. 

JAGK - CM 322546 
17Jui_184l 

U N I T E D S T A T E S ) PA.NAJ!A CANAL DEPARTAiENT 
) 

v. ) Trial by G.C.Ai., oonvened e.t Fort Clayton, 
) Canal Zone. 6 ~y 1947. Diamisse.l and 

first'Lieuteni..nt CHARLES H. ) total forfeitures. 
BARTON (0•707597), Air ) 
Corps } 

OPINION of the BOARD OF REVIEW 
SILVERS, MoAFEE and ACKROYD, Judge Advooatea 

1. The, Boe.rd cf Review has examined the record of trial in the case 
of th~ above named officer and submits this, its opinion, to The Judge Ad
vocate General. 

2. The a.ocund wu tried upon the following charges and specifications 1 

CHARGE Ia Violation of the 95th Article of War. 

Specification ls In that First Lieutene.nt Charles H. Barton, 
2oth Troop Carrier Squadron, Albrook Field, Canal Zone, did, 
a.t Albrook Field, Canal Zone, on or a.bout 8 February 1947, 
with intent to defraud, wrongfully &nd unlawfully make 8.lld 
utter to the .Ubrook Field Officer'• Club, a certain oheok, 
in words e.nd figures aubste.ntially as tollCW11, to wita 

8 February 1&47 No. 
CHASE NATIONAL BANK 

Ba.lboa, c.z. 
PAY TO THE 

amm OF Albrook Offioer 1 11 Club $ 26.00 

Twenty-Five dollars and no cent• DOLLARS 

/a/ CHt.RLES H. BARTON 

and by meana thereof, did fraudulently obtain from the Albrook 
Officer'• Club about $25.00, lawful money of the United States. 
the said lat Lt Charles H. Barton then well knowing that he did 
not ha.ve and not intending that he should have sufficient fund• 
in the Chase Nation&l Bank for the payment of said check. 

http:Lieutene.nt
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Specification 2a In that First Lieutenant Charles H. Barton, 
20th Troop Carrier Squadron, Al.brook Field, Can.al Zone, did,· 
at Howard Field, Canal Zone, on or about 2 J.arch 1947, with 
intent to defraud, wrongfully and unla.wfully make and utter to 
the Howe.rd F'ield Officer's Club, a certain check, in words and 
figures substantially as follows, to wita 

CHASE NATIONAL 
Bank 

Balboa, Canal Zone 
City & State 

2 March 19-4:7 
Date 

PAY TO THE 
ORDER OF___H_O_i'i_A.RD~_F_I_ELD__o_F_F_I_C_ER_'s_c_L_UB__ $ 25.00 ' 

Twentv-f'iTe Dollars and no oenta DOLU.RS 

/s/ CHARLES H. BARTON 
Name 

and by means thereof did fraudulently obtain from the Howard 
Field Officer's Club about $25.00, lawful money of the United 
States, the said 1st Lt Cha.rles H. Barton then well knowing that 
he did not have and not intending that he should have sufficient 
funds in the Chase National Bank for the payment of sa.id oheok. 

CHARGE Ila Violation of the 96th Article of War. 

Specification la In that First.Lieutenant Charles H. Barton, 20th 
Troop Carrier Squadron, Albrook Field, Canal Zone, having been 
restricted to the limits of his ba.se, did, a.t a.pproxi:oatel7 
2300R on or about 28 February 1947, break said restriction b1 
going to Rio Aba.jo, Republic of PanUl&e 

Specification 21 In tba.t First Lieutenant Charles H. Barton, ::rlth 
Troop Carrier Squadron, Albrook Field, Canal Zone, did, on or 
a.bout 28 February 1947, wrongfully enter the Blue Goose, Sabanaa 
Road, Rio Abajo, Republic of Panaaa., which, under the provisions 
of AR 600-900 had been declared "Off Limits" by Letter, Head
quarters P1wama Canal Department, subjects Off Limits Restric
tions, dated 15 February 1947. 

Speoifica.tion 3a In that First Lieutenant Charles H. Barton, 20th 
Troop Ca.rrler Squadron, Albrook Field, Canal Zone, having received 
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a lawful order from Major :Emmet M. Shanley, 3rd Base Comple
ment Squadron, Albrook Field, Canal Zone, to not oash aey more 
ohecks at the Albrook Field Off'ioer's Club, the sa.id Major Dmnet 
M. Shanley being in the exeoution of his office, did, at the 
Albrook Field Officer's Club, on or about 8 :F'ebrut.ry 1947, 
fail to obey the sam.e. 

He pleaded not guilty to and was found guilty of all charges and speoifioa• 
tions. No evidence of any previous oonviotion was introduced. He.was sen-
tenced to be dismissed the service and to forfeit all pay and allowances \ 
due or to become due. The reviewing authority approved the sentence and 
forwarded the reoord of trial for action under Article of War 48. 

3. Evidenoe for the Prosecution 

Sergeant Paul H. Penn, AC, Finance Office, Albrook Field, Canal Zone, 
was, durint; the times hereinafter mentioned, employed by the Albrook Field 
Officers Club, his duties including the handling of the reoeipts e.nd the 
oashing of checks for the members. On 8 February 1947 the aoo_used, in the 

• presence of Sergeant Penn, executed a oheok to the olub in the amount of 
$25 which was cashed by the sergeant who delivered to aooused i25 of the 
olub funds. The oheok was returned by the drawee, Chase National Bank, 
Balboa, Canal Zone, on 10 February 1947 with the notation, "Not Sufficient 
FundA. • This check and the note.ti on slip thereto were received in evidence 
without objection a.a Prosecution Exhibits 1 and 2 (R. 12-18,25,61). 

· On croaa-exaaination Sergeant Penn related a.n incident whereby he ouhed 
a check for aooused when he allegedly was under. the in.fluenoe of aloohol. It 
was revealed that this testimony ooncerned a $50 oheok a.nd the law member 
ruled that such evidence would be disregarded by the oourt (R. 19-20). 

Sometime in November 1946 Major .Einmet M. Shanley, AC, the officer in 
charge of the Albrook Field Offioera Club, gave accused a direct order to 
not oash any. more checks at the club. Major Shanley did this in the oourae 
of his duties to safeguard the club funds, and the order was never rescinded. 
The oheck d.a.ted 8 February 1947 wa.s oashed 'in "violation" of such order 
(R. 26-27). On cross-examination the Ma.jor asserted that he thought he had 
instructed all the employees of the olub to refuse to cash cheoks for ao• 
cused (R. 28). In response to further questions by the defense Major Shanley 
stated that he had seen aooused in a drunken oondition three or four time1 
(R. 29). In answer to a question propounded by the court the witness stated 
that, to his knowledge, the club b.a.d neTer been reimbursed its losa on tbo 
oheok {R. 30). 

Major William C. Markley, AC, club officer of the Hc,v,rard Field, Canal 
Zona, Officers Club, identified a oheok in the sum of t25 signed •charles 
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H. Barton" which he testified'was cashed by personnel of his club on 2 Mu-ch 
19,7. He knew that :,25.00 of club funds were given to the person presenting 
such check - because "our accounts were in bale.nee• and the check was stamped 
and indoraed for collection by the club steward. Thia check dra.wn on the 
Ch.ue National Bank, Balboa, Canal Zone, was returned by the bank on 6 March 
1947 with notation alip, "Insufficient FUDds, 11 attached thereto. Both the 
check and notation slip were received in evidence without objection as Prose
cution Exhibit• 3 and 4 (R. 31-33, 61). On 22 April 1947 Major Ma.rkley re
ceiTed a money order reimbursing the club its loss on this check (R. M). 

, Mr. Thomas F. Gregory, Balboa, Canal Zone, a be.nker connected lfith tha 
Ch&se National Ba.Ilk, stated that he k:nn- accused and was familiar with his 
signature. He identified the signatures appearing on Proaecution Exhibits 
l and 3 as being that of the accused. :Mr. Gregory also identified, and 
there waa reoeind in e'rldence wi-1.hout objection a certified tr~• ooyy 
of the ledger sheet ot accused's checking account at the Chase National 
Bank, Balboa Branch, for the period 31 December 1946 to 27 :Me.rob 1947. The 
ledger shan that accused's account was overdrawn a.t all tires tr011. 27 January 
to 27 Karon 1947. On 8 February 1947 the a.ccount wa.s overdrawn $30.46 and on 
2 March 1947 it we.a onrdra.wn $24.63. On the da.y following the da.te of o:nrdraft 
Mr. Gregory stated that e. notice of overdraft was mailed to aooused and tha.t he 
personally c&lled a.ocused on two er three occasions telling him to 11 oome a.round• 
e.nd atra.ighten out his a.ocount. On ea.ch occasion a.ocused promised to take -oe.re 
of the matter (R. 50-58). 

an 15 February- 1947 and pursuant to AR 600-900, 5 April 1946, Subject, 
"Repression'of Prostitution,a the CODUDanding General, Panama. Canal Department, 
issued orders placing numerous houaea and establishments "off limits, 8 pro-· 
hibiting a.11 military personnel, when not a.cting in a.n official capacity and 
on orders from competent authority, from entering suoa places. An establish
ment known a.a the 8 Blue Goon" on Sa.bana.a Road, Rio .lbajo, was among tho 
places-listed. At.about 2300 houra on 28 February 1947 Second Lieutenant 
Hunter J. Spear, 549th Military Police Company, found accused in the Blue 
Goose dressed in "essentially oiTilia.n clothes" and pla.oed him under arrest. 
Accused had been drinking but was not drunk and stated to the arresting of
ficer that he did not_lcnaw the ple.oe was oft limita (R. 36-401 Pros.Exe. 5,6). 

Copies of the above-mentioned order had been posted on the offioera 
bulletin board of a.ocus ed' s squadron on 20 February by Master Sergeant James 
R. Wenz, a.nd. standard operation procedure in the 20th Troop Carrier Squadroa 
required that each officer read the bulletin board daily and initia.l the 
11initia.l bheet" attached thereto. Without objection there was reoeiTed in 
evidence the initia.l sheets of the 20th Troop Carrier Squadron tor the 
period 10 Februs.ry to 26 February 1947. Ma.ater Sergeant Wenz identified 
aooused'a initial• u being on these sheets for ll,13,14,15,18,20,25 a.Dd 
26 February 1947 (R. 42-46; Pros. Ex. 9). 

By agreement of the parties it was atipula.ted that on 24 FebrUAJ'Y 1947 
accused was legally restricted to the limits of hia base (2oth Troop Carrier ' 
Squadron, Albrook Field, Ca.nu Zone} for a period of one week (R. <l9J Pros. 

' 
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Ex. 10). 

4. Evidenoe for the Defense 

Captailt Norman E. Blomgren, AC, who had testified for the proseoution, 
wa.a called by the defense and stated that on 2 April 1947 acoused mde good 
the check ginn by him. to the Albrook Field Club on 8 February 1947. The 
defense a.nnounoed that it had no further witneues, that aocuaed had been 
a.drtsed of his rights as to ta.king the stand u e. witneu, making an unsworn 
atatement, or remaining silent and that he elected to remain silent (R. 60). 

6. Charge I and its Speoifioations 

The eTidenoe conolusively sh01fs that accused's aooount we.a overdrawn at 
bis bank during the entire period 27 January to 27 March 1947. He wa.s aeuon
ably notified of such fact in writing and on more than one oooasion by tele
phone. On 8 February a.nd on 2 Mil.rob he issued the checks aet forth in the 
speoifi.oationa against his overdrawn aooount. Under such sta.te of fa.eta it 
oan reasonably be inferred that he issued the check.a with full knowledge 
that he did not have and not intending that he should ha.ve sufficient funds 
on deposit to meet payment thereof. The tra.maotions were therefore fraud
ulent as alleged. The only proof adduced by the defense to overcome the 
inference of fraud is the evidenoe that both the Albrook Field Club and the 
Howard Field Club were reimbursed the loss ea.oh sustained w1 thin about two 
months after advancing the money on the respective cheaka. Thia ia not·auf• 
fioient to remove the taint of fra.ud initially attaching to suoh transactions 
(CM 257069, Bishop, 37 BR 7,13; CY 269234, Holliday, 38 BR 293, 297; CK 236069, 
Herdfelder, 22 BR 271,275; .Cll 280898, Donnelly, 53 BR 403, 411). , The iuuanoe 
of checks under the foregoing circumst&llcea constitutes an offenae in viola
tion of Article of War 95 (CM 253638, Kent, 35 BR 9,_14, oiting oaaea). 

~ith regard to Speoifioation 3 of Charge II, the proof shows very oon
olusively that ~ajor Shanley, in the performance of his dutiea to safeguard 
the interests of th• Albrook Field Club had on some date in November 194t 
officially ordered a.coused to cease and desist cuhing any oheoka at thia 
club. We think that suoh order was not an attempt to unreasonably inter
fere in acoused's personal affairs but wa.s a valid, lawful military order, 
the Major having oause to believe that aooused's cheoka were worthless. The 
cashing of the check at the club on 8 Jt'ebruary 1947 wa.s therefore a failure 
to obey .l.iajor Shanley's order. 

On 24 February 1947 accused was restricted to hia bue tor one week. 
On 28 February he wa.a found in the "Blue· Goose" on Sabanaa Road, Rio Abajo, 
Republio of PaDa.ma, an establishment ahOlnl to have been pla.ced "off limta 11 

by the Commanding General, Panama Canal Department. Such •off' limits" order 
was promulgated under the expreaa mandates contained in AR 600-900, 6 April 
1946, entitled "Repression of Prostitution." 
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By leaving his base &nd being found in the a.bov• named place a.coused 
broke hi• reatriotion a.a alleged in Specification 1, a.nd wrongtullr entered 
the Blue Goose in violation of the otf-limita order mentioned. in Specifioa.tion 
2, a.11 in violation of Charge II. There we.a no un.reuonable multiplication 
of charges. The exceptions contained in the Off Limits Restrictions da.ted 
15 February 1947, viz, entry in e.n official oapaoity anion competent ordera, 
clearly would not apply to a.oou.aed because he had been prohibited from leQnng 
his 'base, and further, he wa.s dreued in ci vilia.n olothea a..nd wa.s not perform
ing a.rry military duties •hatsoever. The court-iurtia.l did not attribute to 
aocused's statement, when arreftted, that he did not Jcno,r the Blue Goo•• wu 
•ott limi ta, 11 such weight a.s to relieve him or reaponsibility for his miecen- . 
duot. He h&d initialed the bulletin board whioh displa.yed the oft limits order, 
on at least three oooa.,iolld prior to his visit to the Blue· Goose. We agree 
with the court that aooused wu chargeable wi~ lcnmrledge of the fa.ct of whioh 
he pleaded ignorance. If in fact he failed to read the order placing the 

·establi1hment off-limits he would not be relieved of the responsibility of 
oomplia.noe therewith inasmuch u 

"Disobedience of superiors based on auch ·indifference u the 
accused's failure to read the written order• manifests, is 
patently a. neglect to the prejudice of Jnilita.ry- disoipllne, in• 
dicating a la.ck of &?:J' rea.l oonoeption of a. subordinate officer'• 
responsibility to his superiora. 11 (CM 235676, Davia, 22 BR 201,209.) 

6. War Department records shOII' that aoouaed is 30 year• of age a.nd un-
married. After his graduation tran high school he wa.s employed a.a a grading 
equipmsnt operator tor a oonstruotion camp~. He wa.a ind.uoted into the ~ 
u a. privat• on or a.bout 18 Ja.nuary 1942 and wa.s oommiuioned a. uoond lieu• 
tenant, Air Corps, AU3, on 7 Ja.nua.r;y 1944. Hi• etfioieno;r report• anra.ge 
uEJ:cellent.• en three oocaaiona sinoe ~•iag oommi11ioned u an otticer ao• 

. oused has been puni1hed under Artiol9 ot War 104 tor misconduct ail111ar ia 
oharaoter to that tor whioh he waa oon:vioted hereill. 

1. The court •a.• legall;y eonatituted &Dd ha.d jur1ad1otioa ner the 
aoouaed. and ot the ottenaea. lo errora injuriousl;r atteoti:ng tlte aubata.n
tial ri.ghta ot the aooueed were oommitted during the trial. ?he Board ot 
Revi8W' 11 or the opinion that the record ot trial ia lega.11:y a'Ui'ticient w 
aupport the finding, ot guilty alld the aentenoe e.Dd to wa.rre.nt oontirmatioa 
thereof. Diamiasa.l is a.uthoriied upon conviction of a violation ot Article 
ot War 96 and ii mandatory upon conviction ot a 'violation of Article' of War 
95. 

____(..,On Lea_v_e.,.)..________ cl'lldge J.d"t'Oca.t•__ , 

6 

http:wa.rre.nt


(263) 

JAGK - CM 322546 1st lad 

WD,. JAGO,. Waahi:ngton 25,. D. c. JIJL 

TOa The Uader Seoreta.ey ot War 

1. Punuant to ExeoutiTe Order Ho. 9556, May 26,. 1945, there a.re 
tre.namitted herewith tor your aotion the reoord ot trial and the opinion 

· of the Board of Review in the oaH of First Lieuten&J1t Charle• H. Barton 
(0-707597), Air Corpa. 

, 2. Upon. trid by general court--.rtia.l thia officer wu found guilty 
of wrongfully aDd unlawfully, with intent to detra:ud, lll&king ud uttering 
two cheoka, each in the amount or $25.00, well knowing that he did not have 
and not intending th&t he ahould have autfioient f'unda in the drawee bank 
for the payment of ea.me, in violation of Article of War 95 (Speo. land 
2,. Chg. I)J of.breach of reatriction, of wro:ngfully entering an ott-11.lllita 
area and of faili:ng to obey a la.wf'ul order "to not cash a:ny JllOre checks• 
at the Albrook Field, Ca.nal Zone, Officers Club, in violation of Article 
of Viar 96 (Speca. l,~ and 3, Chg. II). He was sentenced to be dismi.sed 
the service· and to forfeit all pay and allowances due or to become due. 
Tl» reviewing a.uthori ty approved the aentence a.nd forwarded the record of 
trial for action under Article of War ts. 

3. A aumna.ry of -the evidence :nay be found in the accmnpa.nying opinion· 
ot the Board of Review. I concur in the opinion of tu Board of ReTiw that 
the record of trial i1 legally auffioient to. aupport the findings of guilty 
r.nd. the eentenoe and to warrant confirmation of the aontenoe. 

Some time in November 1946 Major !mmet Ji!. Shanley, AC, Club Officer or 
the Albrook Field, Cana.l Zone, Officer• Club, gave accused an order not to 
oaah &Dy more cheoka at the club. The olub officer: gave this order pur-
auant to hi• duties to proteot the assets or the olub. ?he order wu never 
resoim.ded. On 8 February 1947 a.ocu,ed procured &n employee of the club to 
eash a check for him drawn on the Cha.ae National Bank, &.lboa., Canal Zone, 
in the 1um ot 125, receiving therefor the face amount of the.oheok in ca.sh 
from the club tunda. On 2 March 1947 aoouaod cashed a oheak: in a like 
amount· at the Hc,ward Field, Canal Zone, Offioers Club. Both check• were 
returned by the dra.w-ee be.nk: with notations "in8uffioient tunda. • ,A.ooused '• 
aooount had been oTerdrawn at the drawee bank for the entire period 27 January 
1947 to 27 lla.roh 1947, inolulin, and he had been notified of suoh cenditiOll 
of hia account in writug and by telephone on aeveral ooouiona. Approxi• · 
mat.ly- two month• aubaequent to the i11U&110e of th.e oheoka both oluba were 
reimbursed their leu by money order• 1ent each. On 16 February 1947, and 
pursuant to .AR 600-900, S April 1946, Subjeot, •Represaion of Proatitution,• 
the Commanding General, Pa.nula Canal Department,. had by published order ' 
declared oertaill oivilian utabl11hm.ent1 within the area of hia oommuid, 
inoluding the Blue Goose, Saballa.8 Road, Rio Aba.jo, Republic of Pa.nama, to 

., 
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be off limit• to all,lli.litary personnel not authorized to enter auch plaoH 
on official business. A copy of auoh order h.a.d been poated on the bulletin 
boa.rd of accused'• squadron on 20 February 1947 and he had initialed th• 
initial alip evidencing th.a.the ha.dread the order on three different oo
oaaiona prior to 28 February lS4T. On 2~ February 1947 e.oeused n.a reatrieted 
to the limits of hi1 base for one week. On 28 February he was found at th• 

"Blue Goose, Sabana.s Road, Rio Abajo, by a military police officer and placed 
under e.rrest. 

4. The record.a ahc,w- that a.ccuaed ha8 been punished winer Article ot 
War 104 on three sepa.re.te occuions prior to his offenses herein and for 

· misconduct of a chara.cter aimil&r to th.a.t tor which he was con'Yioted in 
this eue. I recommend that the sentence be confirmed a.nd oa.rried into 
execution, but that the forfeitures imposed be remitted. 

effect the 

2 Inola THOMAS H. GREEII 
l• Record of trial Major Genera.! 
2. Form. of action The Judge .A.dvocat~ General 

( G.C .M.O. 315, 29 Au~. 19:.i7) • 
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WAR DEPiill'E,:Eitl' (265) 
In the Office of The Judge-, 1'.dvocate General 

\'lRshington 25, D. c. 

JUN 19 19-l7 
JAGQ - CM 322548 

UNIT:t:D STATES !<'OURTH Am FORCE ~ 
v. ) Trial by G.c.u., convened at 

) Hamilton Fiald11 California, 
First Lieutenant JOHN J. ) 6 Nay 1947. Dismissal and 
OLIVER (0-766651)., ) confinement for one (1) year. 
Air Corps. ) 

OPINION of the BOARD OF REVIEW 
JOHNSON, STERN and SC.HENKEN, Judge Advocates 

1. The record of trial in the case of the above named officer has 
been examined by the Board of Review and the Board su.tl!.lits this, its 
opinion., to The Judge Advocate General. 

2. The accused was tried upon the following Charges and Speci
fications: 

CH.AEGE I: Violation of the 58th Article of war. 

Specification: In that First Lieutenant John J. Oliver AC., 
formerly assigned Squadron B (Tne; OPNS) 3028 I!JJ! Base 
Unit (PS AfJV SE) ;,,r,, Luke Field, Phoenix., Arizona, now 
Attached Unassigned Squadron A, 401st AA:F Base Unit, 
Hamilton Field, California., did, at Luka Field, Phoenix, 
Arizona., on or about 24 August 1945, desert the service 
of the United States and did remain absent in desertion 
until he was apprehended at Idaho Falls, Idaho on or about 
19 January 1947. 

CHARGE II: Violation of the 96th Article of War. 
(Nolle Prosequi). · 

Specification _l: (Nolle l'rosequi). 

Specification 2: (Nolle Frosequi). 

Accused pleaded guilty to, and was fot:nd guilty of., the Specification 
of Charge I, except the words "desert the serrice of the United States and 
did remain absent in desertion" substitutinc therefor the words "absent 
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himself without proper authority and remain absent vrithout proper au
thori'bJ", of the excepted words, not guilty, of the substituted words, 
guilty. He pleaded not guilty to Charge I but guilty of a violation 
of the 61st Article of v,-ar. Ha was found not guilty of Charge I but 
guilty of a violation of the 61st Article of ~V1r. No evidence of 
previous convictions was introduced. He was sentenced to be dismissed 
the service, to forfeit all pay and allov~ces due or to become due, 
and to be confir..ed at hard labor at such place as the reviewing may 
·direct for one year. The reviewing authority approved the sentence 
and forwarded the record of trial pursuant to Article of v:ar 48. 

3. Evidence for the prosecution. 

Accused absented himself without proper authority on 24 Au~ust 
1945 from Luke Field, Phoenix, Arizona (Pros. Ex. #2; R. 6). He was 
apprehended by an agent of the Federal Bureau of Investigation at 
Idaho Falls, Idaho, on 17 January 1947 and retmned to military control 
19 January 1947 at Fort Dou~las, Utah (R. 6, 7; Pros. Ex. #3). · 

4. Evidence for the Defense. 

Accused, after being advised of his rights as a witness elected to 
testify under oath (R. 7) that when he arrived at Luke Field he was 
assigned as instructor on flight duty, but l\'aS "taken off 11 flying status 
because of an allergic rhinitis and placed on duty as a dispatcher of 
student pilots and planes in training operations (R. ?, 8). He was 
sent to the allergy clinic where he was given some 90 "shots11 and it was 
three months before "they found out what was wrongvd.th him". He de
veloped headaches, drank some because of them and had so m·uch time on 

. his hands that it was "bad for him mentally as well as physically" (R. 9). 
Consequently, his attitude toward the J.:rrrry changed and he requested-re
lease from duty but was advised he could not be discharged for 11 some
tirr.e11 and s~ortly thereafter he ~~nt absent without leave (R. 10). 

. He was apprehended "about 19 January 194711 by the Federal Bureau of 
Inwstigation, placed in the county jail, and two days later transferred 
to the military authorities at Fort Douglas, Uta.>i, where he v.'8.s placed 
in confinement (R. 8,- 9). On? l1!arch 194? he. was brought to Hamilton 
Field and confined for five weeks. He specifically denied any intent to 
desert but was unable to say when or where he intended to return to 
the service and 'While absent worked on a cattle ranch in Northern Idaho for 
four and one-half months and for the Yellow Cab Company in Idaho Falls 
for six months (R. 11). The reason he absented himself without leave was 
to II get out" of the desert and go to a cool climate. His behavior and 
cooperation while in confinement awaiting trial were excellent (R. 12). 

2 
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i·,irs. John Oliver, mot.I.er of accused, testified that she con
tacted Colonel Bechtol regarding her son's absence and was advised 
that accused was 11 gone 11 ; he had been sick and was "grounded" but his 
whereab0uts Yl'aS unknovm. Accused had never been in any trouble prior 
to his entrance in the service, he was a "perfect child11 and his 
record was excellent as a cadet (R. 12, 13), 

5. The offense of absence without leave was proved beyond any 
reasonable doubt by accused's plea of guilty, his admissions on the 
witness stand, and the extract copy of the morning report of his or
ganization. The tennination of the unauthorized absence by apprehen
~ion was established by stipulation and was admitted by accused. Ac
cused's testimony in explanation of his offense, was at best in miti
gation and not in defense thereof. The fact he was dissatisfied Ydth 
his assigned duty and was U."'ldergoing treatment for allergic rhinitis 
was by no stretch of the imagination, a reason for gomg absent without 
leave and remaining in that status for a period of seventeen months. 
The Board of Raview is of the opinion that the findings of guilty are 
a.11ply sustained by the evidence. 

6. War Department records shovr accused to be 25 years of age and 
married. He was employed as a crane operator in a steel yard in 
Richmond, California, prior to entry in the service. He served in an . 
enlisted status from 28 November 1942 to 7 February 1944 when he was 
commissioned a Second Lieutenant, PJJS, and assigned to the Air Corps upon 
graduation as an air cadet. He was promoted to First Lieutenant 22 
Augu~t 1945. His efficiency reports show ratings of satisfactory and 
very satisfactory, ,dth the notation that he is lacking in initiative 
-and attention to duty. 

7. The court was legally constituted and had jurisdiction over 
the accused and the offense. No errors injuriously affecting the s~ 
stantial rights of the accused were committed during the trial. The 
Board of Review is of the opinion that the record of trial is legally 

·sufficient to support the findings of guilty and the sentence, and to 
warrant confirmation of the sentence. Dis:nissal is authorized upon con
viction of a violation of the 61st Article of Yiar. 

/'
1 1 _____a_/_~w~_··__~,Judge Advocate__ _~:_>_-_(_ 

--~-·--~-~-=--~~--~,:;..--;;;_~--~---~~---··-~~/=~_,;;...-----·----=··--.#:::: ::::: 
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·JAGQ - CK 32254! 1st Ind 
l(\17,JU: .t . . ..-i, WD, JJJJO,· Washington 25, D. C. 

TO: The Under Secretary of War 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there are transmitted herewith for yow: action the record of trial 
and the opinion of the Board of Review in the case of First Lieu
tenant John J. Oliver (0-766'51), Air Corps. 

2. Upon trial. by general court-martial this officer plsaded 
guil.ty to, and was found guilty of absence llithout leave from 24 . 
August 1945 until. he was apprehended on 19 January 194?, in violation 
of .Articl.e of War 61.. He -.as sentenced to be dismissed the service, 
to forfeit all paJ" and allowances due or to becane due and to be 
confined at hard labor for one year. The reviewing authority approved 
the sentence and forwarded the record of trial for action lllldsr Article 
of War 48. 

3. A summary of the evidence may- be .found in the accompanying , 
opinion of the Board of Renew. The Board is of the opinion that the 
record of trial 1s legally' sufficient to support the findings of guilty 
and the sentence and to warrant con.finnation thereof. I concur in that 
opinion. 

4. The evidence shows that accused absented himsel.f without 
proper authority from Luke Field, Phoenix, Arizona, on 24 A~t 1945 
and remained in that status until he was apprehended by an agent of the 
Federal Bureau of Investigation at Idaho Falls, Idaho, on 19 Januar.r 
1947. J.Js a witness in his O'IIIl behal.f &ccU8ed admitted the offense, ex
pl.aining that he was dissatisfied with his assigned duty after he was 
relieved from f'.cying status and desired to get nay fran the desert 
because of his allergic rhinitis. 

5. War Departlllent records shOW' that accused is 25 :,ears of age 
and married. !le was employed as a crane operator in a steel yard in 
Richmond, California, prior to entry in the service. He served in an 
enlisted status from 28 November 1942 to? Februa1"7 1944 when he was 

·comnissioned a Second Lieutenant, AUS and assigned to the Air Corps upon 
graduation as an air cadet. He was promoted to First Lieutenant 22 
August 1945. His efficiency reports show ratings of satisfactor.r and 
very satisfactory, ll'ith the notation that he is lacking in initiative 
and attention to duty. 

4 
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6. The review in this case of the Staff Judge Advocate tor 
the reviewing authority contains the statement that the apprehension 
of acc:used was precipitated b7 the .fact he was a parole violator after 
a conviction and sentence to fourteen years imprisonment by a civil 
court for the offense of embezzlement, and the civil authorities ot 
the State of Idaho have indicated a desire that he be delivered to 
them.tor further confinement as a parole violator 'fthen he is releaeed 
by the military authorities. 

7. In view ot all the facts and circumstances in the case I 
reconmend that the sentence be.confinned and carried into execution 
and that a United States Disciplinary Barracks be designated as the 
place of confinement. 

8. Inclosed is a .form ot action designed to carry into execution 
the foregoing recommendation should 1 t meet with your approval. 

' THOMAS H. GREEN 
Major Gene,ral 

2 Incle. The Judge Advocate General 
1. Record . ot Trial 
2. Form of action 

s 
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·,:.'.iJ"~ D'.,FiJ:~T1:-.:.J;T 
:n t.he Office of The JudGe Advoc(cte GenerQJ. 

t~shinGton ~5, D. C. 

i,· ~ ~!-_-",~;tJ;·
JACH - C~ 322551 t·-·.4 

U N I T E D S T A T 1 S ) 
) 

v. ) Tri-1 by G.C.?tf., oonvened at Fort· 
) 
\ Richardson, Alaska, 5 k~y 1947. Dis

First Lieutc.nant BLJ..K:; s. ) missal and total forfeitures. 
SH::.l'fii?J) (0-584116), Air ) 
Corps ) 

OPINION of the BOA.HD OF RL'Vll.W 
HOTTl:NSTEIN, GRAY and.SOLF, Judge Advocates 

1. The record of trial in the oa.se of the officer named above haa 
been exblllined by the Boa.rd of Review and the Board submits this• i ta 
opinion,· to The Judge Advocate General. 

2. The aocused wa.s tried upon the following charge and speoifiea
tions i 

CHA.RGE: Violation of the 93rd Article of War. 

Specification la In that First LieuteDAnt Blake S Sheppard, 
Air Corps, 53rd Airways Detachment, did, at Fort Richardaon, 
Alaska, on or about 17 April 1947, feloniously ta.lee, steal 
and carry away twenty-five dollars ($25.00), lawful money 
of the Cnited States. property of First Lieutenant Willi&ll. 
A Boutwell, Air Corps. 

Specification 2, In that First Lieutenant Blake S Sheppard, 
***• did, at Fort Richardson, Alaska, on or a.bout 17 April 

• 1947, feloniously ts.ke, steal and oarry away one silver 
dollar (;l.00), lawful money of the United States, property 
of Captain Robert P Maoe, Air Corpa. 

Specification 3a In that First Lieuteil.allt Blake S Sheppard. 
***• did, at. Fort Richardson, Alaska, on or about 17 April 
1947, feloniously take, steal and oarry away two dollars 
(~2.00), lawful money of the United States, property of Mr 
John Warulc. 

Ee pleaded not guilty to, and was found guilty of, the charge and ita speci
fications. No evidence of previous convictions was introduoed. He was 
sentenced to be dismissed the service, and to forfeit all P8iY' and allowances 



due or to become due. The reviewing authority approved the sentence am 
forwarded the reoord of tria.l. for action under Article of War 48. 

3. The prosecution introduced two witnesses to the alleged laroeizy, 
Captain kaoe and Mr. John 1faruk, neither of whon knew a.ccused prior to 
the tin,e of the alle&ed off'emie (R. 6,11). The former testified that he 
was awakened at about 0300 hours on 17 April, while sleeping on the first 
floor of Barracks Building 406, Transient Officers' Quarters, Fort 
Richardson, Ala.ska, and found a.n °individua.l" at the foot of his bed 
going through his clothes (R. 6,7). At that time he did not recognize the 
individual, as it was rather d9.l"k (R. 7). lie could, howe-.er, see prac
tically everything in the barracks and observed that this person was wear
ing khaki shorts and a white T-shirt. He saw him go to Lieutenant Buel.'s 
bed, go through the pockets of a pair of trousers (R. 7), and then go to 
another bed (identified as Lieutenant Bouty,,ell 's bed), where he 11wu fool• 
ing around with the clothing at the head of that bedw (R. 7). This person 
then went into the latrine, came out, turned off the light and went back 
upstairs (R. 8). Hitness also testified that he saw this person standing 
by Mr. Waruk's bed, that "Mr. Waruk jumped up, looked into his pants 
pocket and went up stairs after him" (R. 8) Witness la.ter discovered that 
a silver dollar was missinG from his pocket (R. 8). 

:rr. Yiaruk who occupied a bed on the ·other side of the room from the 
beds of Capt&in }.:a.oe, and Lieutenants Buel and Boutwell, was awakened 
at about 0300 hours by the shaking of his bed. At that time dawn had 
broken and objects were clearly distinguishable (R. 12). He saw the 
0 figure of a man, 11 wearing khaki shorts and a white T-shirt (R. 20), with
draw his arm from the foot of his bed and walk away rapidly to the bottom 
of the stairs. He recognized the man due to 11his stocky build and the 
type of dress he was wearing, and due to the fact of his hair and genera.l. 
a.ppearance 11 and later identified this person a.s "Lieutenant Sheppard", the 
accused (R. 11). Waruk then got up, found his wa.llet unzipped, and two one
dollar bills missing therefrom (R. 12). He then went'upatairs, where he 
noticed the accused, who was then halfway down the hall, 11da.sh in behind 
this bed at a fairly fast rate of speed" (R. a), 35) and stand against the 
wall some distance from his (accused's) own bed (R. 21-22). In answer to 
a question by the court - UWhat did you say to him? 11 Mr. Waruk stated1 

'~lhen I approacped him, I asked him if he had seen anyone 
walking around downstairs. He replied, •no. 1 I asked him if 
he had seen anyone downstairs or upstairs.and he said no. I 
asked him if he had been downstairs and he said, 'No, it wasn't 
me.• I then told him I had some money missing from my wallet 
am asked if he knew anything about it, and he said 'No, it 
wasn't me.• I asked him where he slept and he pointed out his 
bed. I said, 'Show me,' and he walked to the last half of the 
hall and I went with him. lie showed me his bed, then I went 
back downstairs." (R. 21) 
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.. nen i.'r. i'laruk returned downstairs, Lieutenant Boutwell was awakened 
and upor:: i::vesti ga.tio:1 fo'lilld 1:;hat ,.;25.00 was missinf; from his pocket, one 
;;.;t.c,:.: bill and one :.,20.00 bill (R. 14). Captain 1:ace hi..d seen t.he prowler 
a.b:,ut w!;.,_;111 he hi..u testified 11 over byu Lieutena.nt Boutwell' s bed (R. 17). 
The 1ilitary Police werEJ called and Lieutenant Boyce, CLP, reportf;,d to 
thl': buildini_;. H., wer.t to the bed of a.ocused, a.wakened him, and accompanied 
hi!\, to kilitary Police Headquarters (R. 29), where accused's pocketbook 
.u;d bel cngings were ir.spected (R. 18). His pocketbook c0nta.ined "two .,;,1. 00 
bills, onci -.-5.OC' and a 1,;,;;;0.00 followed by two other ~20.00 and a $10.00 11 

(:l. 18). Beside the pocketbook, there was in his posses:oion a silver 
dc1 J.ar and some ,,"t;her cr.ange • 

..-:.t the time Lieutenant Boyce reported to the building 11 it was fairly 
lirht. lt was not broad daylight" (R. 19). Vfnen ?.:ajor Olson, another 
i,ilitary Police Oi'ficer, went to the lllitary Police Crderly Room at about 
o::iCC or 0330 hours it was "fairly light 11 

, 
11 just breakint; dawn, not entirely 

lit;ht" (R. 19,20). 

4. The accused, having been apprised of his rights as a witness, 
elected to be sworn e.nd testified that on the evening of 16 April he was 
in town with some friends and had been drinking; over a period of six houra. 
He returned to the post in a taxi at about 0230 hours (R. 31,33), at mich 
time iar wasn't sober at all 11 (R. 34), and we.11t to bed. He went to sleep 
and sometime later awoke and went downstairs to the latrine to get a drink 
o:· w~ter. He came back upstairs, still half asleep and groggy from drink
ing, and "turned in at the wrong place. 11 ·r1nen he started back to his bed, 

J..r. ii'aruk came up to him and they had a conversation durine; which he told 
l.:r. l'iaruk that he had been doY.T.stairs to the latrine, that he had seen no 
one around downstairs, and then pointed out his bed to 1'.r. Waruk. "}.;3 he 
(Lr. r:aruk) said he had some money missing, I took my billfold out of my 
trousers pocket and put some loose bills in my wallet and put it under my 

11MP11pillow and went to, sleep" (R. 31). Later, an told him to get up and 
g~t dressed and they took him to headquarters, where his belone;in~~ were 
exar:tined (R. 32). He testified that he had gone to the latrine on the 
lower floor of the building in which he slept,and that l·,x. Waruk followed 
him upstairs and questioned him (R. 32.,34). 

~jor Olson when recalled aa a witness for the defense testified that 
a pen and pencil set was reported missini;. When asked by whom 'the loss .of 
tho set was reported, he replied, 11 1 don't recall - someone on the first 
floor - perhaps one of the three gentlemen concerned here. 11 Lieutenant 
Boyce when recalled as a witness by the defense and asked, 11 How was the pen 
a.!'.d pencil brought to your attention?" replied, "Yi11en we first entered 
Building ~06 and were met by two gentlemen, someone mentioned that .a. pen 
and pencil were missini." .t1.fter a search, this item WlilS not .t'ound (R • .::7,30). 

Captain Bowe testified that he had 'known accused "very well" for a.bout 
four months, was very closely associated with him during this period, and 
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tho honeaty and integrity of a.ooused had never been questioned (R. 2&-25). 
Mr. Huff, an employee ot Wa.r Aneta Administration, ha.d ha.d da.ily oonta.ot 
with a.ooused over a. six months' period, ha.d never had ~ooaaion to question 
his honesty, · aDd "would vouch for hill!. u I would for anyone I had known 
only six months• (R. 25-26). 

5. The a.oouaed plea.ded not guilty to and 1rU found guilt, ol stealing 
various sums of money from two fellow otfio•r• and a civilian, all quartered 
in the same barracks, in violation of Artiole of War 93. 

r.a.r'oell1' is the taking e.nd carrying a.way-, by trespa.ss, of personal prop• 
erty which.the trespasser knows to belong to another, with·intent,to depriTe 
suoh owner permanently of his property. 

8 Proof• ..;-(a.) The ta.king by the a.ooused of the _property" u 
a.llegedJ. (b} the oa.rrying, a.way by the a.oouaed. of such propertyJ 
(o) that such property belonged to a. oerta.in other person named 
or deseribedJ (d) that suoh property was of the wlue alleged. 
or of some TalueJ and (e) the fa.ot• and oiroumstanoes ot the 
oase indicating that the taking a.Dd oa.rrying away were with a 
fraudulent intent to depri-ve the owner permanently ot his prop• 
erty or i~terest in the goods or of their value or a pa.rt of 
their value.• (MCM, 1928, par. 149.(, p. 173.) . · 

Sinoe it waa currency of the United States that was alleged to ha.n been 
stolen, it wu not necessary to prove, ita ~l\18. 

The prosecution introduced evidence 'Whioh shws that· on the aigkt ot 
16-17 April 1947, the a.ooused and the three viotima of the alleged la.roeey 
were quartered in the same barraoks a.t Fort Rioh&rdson, Alaska. Captain 
Mace testified tha.t he was awakened at about 0300 hours on the mormng 
of 17 April and sa.w someone going through his olothes. Tb.is same individual 
then went to other beds in the room, including that of Mr. Waruk. After 
standing by the, la.tter's bed for some time, this person then went upata.irs 
f'ollmred by Mr. Wa.ruk. · 

Mr. Waruk testified th&t at a.bout 0300 hour• on the morning of 17 
April he was a.wakened by the shald.ng ot hia bed and saw the "figure of a 
man• withdraw..his a.rm from the foot ot hi• bed and. walk rapidly toward th• 
stairs. Da.wn ha.d broken and objeot1 :were olea.rly diatinguish&ble at thi1 
time.. Aoeordihg to a. wea.ther report by the UJd+,ed States Department ot 
Commeroe, Weather Bureau, the wea.ther in thia pa.rt ot Ala.aka wu clear and 
1unrise wa.s a.t 4133 a.m. on the :morning ot 17 April 1947. :Mr. Wa.rulc stated. 
tha.t he reoognized thia person standing by his bed due to 9his stooq build 
and the type of dress he was wearing, and due to the fa.ot ot his hair &D.d 
general a.ppea.ranoe, 11 a.nd later identified this peraon a.a the &oouaed. The 
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building ill which the alleged laroe.ey wu oommitted W'U used u quarter• 
for transient offioera. and neither Ca.pta.in Maoe nor :Mr. Waruk knew a.o
oused prior to the time of the incident in question. Mr. Waruk. upon 
seeing thia man wa.l.k toward the sta.ira. juaped out of bed, examined hia 
olothing and upon finding two dollars missing from his wallet folland · 
him upsta.ira. When he rea.ohed the top of the ataira, a.ooused, 'Who wu 
then halt wa.y down the ha.11, and the only other peraon up in the upper 
story ot the building, •dashed• in behind a. bed and stood a.gai:nat the 
wall some distance fro111 his (a.oouaed'a) own bed. Upon being asked by Mr. 
Wa.ruk, •rt he ha.d been dOWll. staira• he al.id, IIJlo, it w&.sn't me" and when 
uked it he knew a.ivthing about the money mining from :Mr. Waruk 1 • wallet 
he replied, 8:no, it wasn't me.. ' 

. 
There 1a .a,n a.ppa.rent conflict between the swor:a. testimony ot accuaed 

and the teatimo~ ot M'ro Wa.ruk relatiTe to wh~ther accused told the latter· 
he ha.d or had not been downstairs when interrogated u to this tact on 
the night ot 16-17 ~ril. The acoused did admit, howenr,.· that. l!ro Waruk 

'tollcnred him upata.ir• and that they, therea.fter, engaged iJt. a oon.veraation 
relatin to the lou ot certain J110ne;y. · 

The •Tidenoe showa that the money in quea1;1on WU stolen at the time 
alleged. The evidence further shows that money' of the denoip.nation, amount 
and kid reported miaaing wu tound, amoag other money, in aocuaed 1a 

. possession ahortl;r afier the nctims of the larceny disoovered their louea. 

6. Ai'ter the prosecution h&d rested its oa.se. the defense entered a. 
JOOtion for a finding ot n.ot guilty, which waa prop_erl;r denied b;r the oourt. 

The defense, apparently. baaed ita motion on what it ocnaidered a 
f&ilure on the part of the prosecution to introd.uoe auffioient evide:aoe 

· to oonneot aocuaed with the a.lleged la.roeny. In the opinion of the Boa.rel 
of Review: this contention wa.a unte:aa.ble. %he eTidsce clearly 1howa, that 
the peraon Captain Maoe saw 1ea.rohing hia a.nd other offioera I clothing 
waa the same person. Mr. Wa.ruk foll01fed upstairs. Both witneaaes teatitied. 
that .this. person wu dressed in khaki shorts and a. white ·r-shirt. The a.o
ouaed a.dmitted that Mr. ffaruk tolland. hilll upstairs and enga.ged him ia 
oo:a.Ter1atiol1. When Jifr~ lraruk reached the top of the stair•• aoouaed, who 
wu the oaly other peraen up at that time. •duhed• behiJld a bed, 10Jae 

diatanoe trOJa hi• Ollll, and ateoa b;r the wa.11. Mr. W'arulc later identified 
the person lib.cm he tollewK upstairs u •ueute:nant Sheppa.ri, • the accused. 
Prior to the inoident aoeuaed wu unk:l:u,wJl te hia. 

1'he defense laid oon.iiderabl• 1tres1 on the iaot that sOJReene quartere4 
on the tirat tloor ot the Xra.naieut.otfieera• Quarters reported a pen al2d 
pencil set miuing &Dd notrithatandiag a thcr:ougll sea.rob. of aoouud1• be• -
longiags, the set wu 11-ot toimd. .&ppa.rentl;r the detenae felt that thi1 · 
faot telld.ed to prove that HJDeOJle other. than aooue4,_ oollllitted the larceiv 

• 1 ' • 
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of which he w~s charged. 

It is to be noted that the testimony introduoe4, relative to the 
loss of the pen and penoil set, was very indefinite a.nd la.eking in pro
bative value. Indeed, no competent eTidenoe 1ra.a introduced ahow;i.ng that 
the laroe:cy of a. pen and penoil set wa.a eTer oolllmi. tted, and for that 
reason the testimony introduced relative thereto wa.s of no effect. It 
is further to be noted that no evidence wa.a introduced as to when tr.~ 
pen and. pencil set we.a found to be missing. For all that appea.ra in the 
record the set may have been missed by the owner for several days. 

Aocuaed testified that he had been drinking during the evening of 
16 April a.nd -..asn't sober at a.llu at 0230 hours, 17 April, when he went 
to bed. He also at&ted that he was groggy from drinking when he went to . 
thfl latrine a half a.n hour later. In his sworn testimony, however, he 
recited in detail his actions just prior to and during the incident in 
question. :Mr. Wa.ruk stated that when he confronted accused on the seoond. 

. floor of the barracks he (accused) was sober. Based on this testimo~ 
the court wa.s justified in finding tha.t at the time of ta.king the money 

-in question, accused was not so under the influence of liquor &a to be 
incapable of for~ng the intent to steal. 

7. The accused is 33 years of age, reached the 11th grade in high 
school and is married. He· served three years in the National Guard from 
1935 to 1938 and entered the Army as an enlisted man in March 1941. After 
he was graduated from Air Fo~oe Officers' Ca.ndidate School, he was com
missioned second lieutenant, Army or the United States, and oalled to ac
tive duty on 11 December 1943. On 21 August 1945, he was promoted to the 
ra.nk of first lieutenant. His'effioiency rating from l July 1944 to 8 

. April 1947 is "Excellent.• 

Consideration has been given to a brief on behalf of aoc~sed, prepared 
and sent to the President on 29 'J!Ay 1947 by Dorothy D. Tyner, Attorney at 
Law, and & letter dated 16 May 1947 from Vance Cherbomrler to the Secretary 
of State, State of 1~ssouri, which was referred to this office. 

8. Tl.~ court was legally constituted a.nd had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights o~ tr~ accused were committed. The Board of Review is of the opinion 
that the record of trial is legally sufficient to support the findings of 
guilty and the sentence and to warrant confirmation of the sentence. A. 
sentence to dismissal and total forfeitures is authorized upon a convic
tion of violation of Article of War 93.d 

~~ , Judge Advocate 

· (Dissent) , Judge Advocate 

--~--~----=·...tJ__..4""-'-'r------·' Judge Advocate 
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VlAR DEPARTIIBNT 
.In the Office of The Judge Advocate General 

Washington 25, D. c. 

JAGH - CM: 322551 , AUG 2 !11947 

UNITED.ST.ATES ) ALAS1CA.U DEPARTMENT 

v. ~ Trial by G.c.M., convened at Fort 
) Richardson.,- Alaska, 5 May 1947. 

First Lieutenant Blake s.. ) Dismissal and tot&.l. forfeitures. 
SliEPPARD (0-684116), Air ) 
Corps ) 

--1----------------------
DISSENTING OPINION BY 
GRAY, Judge Advocate 

1. I do not concur in the opinion of the majority of the Board of 
Review that the record of trial is legally sufficient to support the 
finding of guilty of the _charge and the specifications thereunder. 

2. In this case the Board of Review is authorized to judge of 
the credibility of witnesses, and to weigh all the evidence to deter
mine whether it is sufficient to prove, beyond a reasonable doubt, 
that accused did commit the offense of larceny as alleged in the three 
specifications. In accordance with the principle that on the questi_on. 
of credibility., the findings of the court, Which had the opportunity 
both to see and hear the witnesses, while not conclusive, are _entitled 
to considerable weight {Dig Op JAG 1912-40, Seo 395(56), CM 153479), I., 
as a member of the Board of Review, attach importance to the fa~t that 
the court in this case has by its findings accepted the testimony of 
Captain.Maoe and Mr. Waruk, and rejected the oonflioting testimony of 
the accused. I have likewise given consideration to t~e fact that accused. 
by his own testimony, admitted that he was, at or about the time the 
prowler was seen, on the first floor of the building. 

But·in weighing,the evidence I, as a member of the Board of Review, 
may arrive at a different oonclusion than did the court and the reviewing 
.authority, even though their oonolusions are,.striotly speaking, legally 
justified by evidence appearing in the record. Briefly stated, I am 
allowed a difference of opinion. I,- too, must be convinced of accused's 
guilt beyond a reasonable doubt {CM 243818, Smith, 28 BR 111., 118; CM 
274812, ~. 47 BR 332). I am not so conv'Iiioecr•. 
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3. It is uncontroverted that the money was stolen from the three 
officers. It is patent that in order to sustain the conviction the 
identification of the accused as the person who coI!llllittedthe offense 
mur ':. ,y~ established beyond a reasonable doubt. I have weighed the 
te~: 1:::.::,ocy of Captain Mace and Mr. Waruk, together with evidence in 
support of their identification of accused, and find in it contradictions, 
vagaries and generalities which, when viewed along with the testimony 
of the accused, and the testimony as to his character, leave me with 
what I conceive to be a. reasonable doubt of the accused's guilt. Let 
us consider some of these contradictions and circumstances, first.as to 
the testimony of the identifying witnessee 1 

a. Captain Hae~ He we.s the first to· see the prowler. He 
was awakened e.t 3:00 e..m., and saw an "individual" a.t the foot of his bed. 
At eat time he did not recognize the individual as being the accused. He 
had never before seen the accused. At that time "it '\'18.S just a.bout dawn, 
the sun hadn't came up yet" (R 9), but it was not difficult to see 
practically everything in the barracks, and he distinguished the prowler 
as wee.ring khaki shorts and a vmi te T-shirt (R 10). Untii after the · 
identity of the accuf\ed was admittedl;y-- established, at a. subsequent time and 

· on a different floor of the building, and after a.ccusecI had been out of 
sight for e.n interval, the foregoing is all to which Captain Maoe testified 
as to his 'identification of the prowler. 

It is recognized that a real observer of an event may honestly 
describe it and still have slight contradictions in his testimony. But it 
is submitted that when Captain Mace's testimony is oonsidered carefully, 
and his own behavior is analyzed, the credibility of his story is at least 
doubtful. He testified thata 

· (1) He a.woke and found the prowler a.t the foot of his bedJ the 
prowler then proceeded to the left oi'.his bed and to two other beds in tha.t 
direotionJ then retraced his steps and went into the latrine (by following 
which course he had to re-pass Captain Mace's bed), came out of the latrine, 
stood at the foot of' the stairs, turned off the lights, and went upstairs 
(stairs and latrine were to the right of Captain 1iace's bed) (R 7-8)1 

(2) He observed the prowler standing by i1ir .w~rtk' s bed (the 
other side of the bay from Captain Mace'-s bed), and the prowler then went 
upstairs (R 8); and that 

(3) He saw the prowler a.round the· bed occupied by- Lieutenant 
Boutwell, which was at the right of the bed occupied by Captain Ma.ce 
(R 16, 17). 

During this activity by a prowler, or three prowlers, Captain 
Mace made no move, made no outcry, asked no questions, and was content 
to permit the prowler to prowl without molestation. And he rema.ined in 
this state of' suspended animation until after the prowler, or prowlers, had 
left that floor of'_tb.ebuilding and until after he saw Mr. r7aruk jump 
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out of bed, ascertain that his pockets had been pilfered, and follow the 
intruder upstairs (R 7-8). Only after Mr. Waruk returned from upstairs 
did Captain Mace terminate his hibernation, reveal his knowledge of the 
events of the evening, and ascertain that his silver dollar was missing. 
Captain Mace's observations of the course taken by the prowler are most 
contradictory, and his conduct during suoh questionable activities on 
the part of the prowler, or prowlers, wa.s the epitome of caution,. 

b. Mr. lTe.rulca He was the second. and only other man to observe 
the prowler. Re was awakened by the shaking of his bed, and noticed 
the •figure of a man• withdra,r his arm .from the .foot of his bed and walk , 
"rapidly away to the foot of the stairs". At that time the sun had not 
risen, though dawn had broken, a.nd features, objects, and_ colors were 
clearly distinguishableJ it was fairly light. He recognized the accused 
•due to his stocky build and the type of dress he was wearing, and due to, 
the fact of his hair and general appearance" (R 11,12). The prowler was 
wearing a white T-shirt and khaki shorts (R 20). Here the prowler dis
_appeared from the view of the witness. 

Mr. :Va.ruk then got up, examined his clothe~, a.nd found the 
pocket of his trousers unbuttoned and his wallet unzippered, empty, and 
two one-dollar. bills missing therefrom (R 11-12). It must be .assumed that 
so careful. an investigation required some lapse of time and that during 
such time the Rrowler was out of sight., Mr. Waruk then went upstairs, 
did not go into the small room at the top of the· stairs, but observed the 
accused, who wa.s the only person awake in the large open bay, halfway 
down the hall on the left hand side next to~ bed not his own (R 20). 
Mr. 'Naruk approached accused who in answer to questions denied that he 
saw anyone downstairs, had been there.himself, or knew anything about 

- the missing money. Accused then showed Mr. We.rule wher.e he slept (R 21). 
Mr. Warulc saw no-money in the hands of accused during this_ conversation 
(R 13). 

4. An analysis of' the evidence in support ot the abov~ identification 
of the accused as the prowler who committed the offense, indicate that it 
falls i11to· two categories, clothes, and money. 

As to clot~esi both Captain He.oe and Mr. Waruk testified. that the 
intruder wore lchak1 shorts and a white T-shirt. Sanetime after the event, 
when examined by Maj or Olson, the ~ocused was found to be wearing khaki 
shorts.· The preva.le~ce of khaki shorts among male Army officers, 
particularly in overseas theaters, is such that the similarity o.f' such 
apparel worn by the prowler and the accused, is not of great probative 
value. · 

As to the money, testimony :was received that a silver dollar, 
two one-dollar bills, a five-dollar bill, and a twenty-dollar bill were 
stolen (R 8, 12, 14). When Major Olson examined. the pocketbook o.f'_ 
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accused, he found the~ein "two $1.00 bills, one. $5.00 and a $20.00, 
followed by two other $20.0~ and a $10.00" (R 18). None or these 
bills were identified as those stolen. Great emphasis is placed on 
the sequence in which the bills were arranied within accused's wallet. 
A silver dollar and other smaller Qhange were found in accused's 
possession (R 18). I do not feel that the possession of currency in 
such denominations and arranged in such sequence within the wallet of 
en Army officer, without further identification, lends substantial 
weight to the theory that a part of such currency was that which hoo 
been stolen, or that such possession has any material value toward the 
identification of the culprit•. (See Y{igmore on Evidence (3rd Ed) Seo. 154) 

Of all the money found.in the possession of the accused, the· 
silver dollar appears to be the moi,t incriminating. Captain Mace., from 
whom it was stolen, either carried that coin as a talisman, or received it 
in the normal course of business. If the latter., it must be assumed that 
silver a.ollar.s are. in general use in Alaska and if this is true it is 
not 'l.lDl'OO.Sonable that the accused, likewise, received it in change in.a 
cw-~ercial transaction. In such event, the accused's possession of such 
a coin would not be unusual nor would it be damaging evidence against him. 
On the other h~nd, Captain Mace may have carried the coin as a talisman. 
But if this were true, he undoubtedly would be familiar with the date., or 
special markings thereon, and could have readily identified the coin in 
such manner. The record is devoid of any such identificatio~. I cannot 
but c~nclude, therefore, that possession of this coin by the'accused is of 
no probative value to~-ard the identification of the accused as the thief. 

5. From the same floor of the same building and on the same evening a 
pen and pencil were reported to have been stolen, and were the objects of 
e.n intensive search by the officers investigating the reported theft of 
money (R 27, 30). Had these items been found Ell!long the possessions of the 
.accused, that fact would have been of substantial value in implicating the 
accused with the other thefts committed at the same time and place. But 
they were not found, though the personal effects cf the accused were , , 
searched thoroughly and completely (R 27,29). There is no evidence ,that 
accused could have hidden those articles if he had taken them. In fact 
the,evidence as to his activities during the interim precludes such fact, 
and th,e building itself was searched comple+,ely (R 29). · 

· My colleagues on the board have stated that the testimony introduced 
relative to the loss of the pen and pencil was very indefinite end of litt~e 
probative value. With such statement I cannot agree. It is readily admitted 
that such items were not proved to have been stolen. Evidence of this fact 
would have merely encumbered.the record when the items were not found. But 
evidence that the pen and pencil were reported as missing at the same time 
as the.money to the officer investigating the thefts, by someone who roomed 
on the same floor as the persons vrho vvere the victims of the theft of money, 
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coupled with evidence that after·a thorough search of the effects-of the 
accused no such articles were found, is certainly evidence of probative 
value tending to show the innocence of the accused of the theft of the 
money. Such evidence was properly admitted and was worthy of careful 
consideration (See 32 c.J.s. 19). · -

6.- A careful scrutiny of the testimony of the prosecuting witnesses, 
even before considering the testimony of the accused. leaves me with what 
I conceive to be a reasonable doubt of accused's guilt. This doubt is 
intensified by a careful study of the testimony by the accused. He 
testified that during the preceding evening he had been drinking quite a 
bit until about 2 a.m~ when he returned to camp and went to bed. He 
later woke up. went downswr~ to the latrine e.nd got a drink of water, 
returned upste.irs and, "still a.bout half asleep" and "groggy"• turned_ in 

. I ' at ..the wrong place. He turned about and met Mr. 1i'aruk, and engaged in 
a conversation with him which wa.s substantially that to mich Mr. Waruk 
testified except that he testified that he told. Mr. Waruk that he had 
been to the latrine. Re then showed llr. Waruk his (accused's) bed• got 
into it, and went to sleep. 

Before llr. Waruk ca.me upstairs. the accused had had little time 
within ,vhich to conceal stolen articles or money. Mr. Karuk accosted him 
before he had returned to his bed. but saw nothing in accused's hands at 
the time. ti:ough accu,,.ed ',,J.lked from the place of the conversation to the 
other enc: of the hall with him (R 21). · Ii' accused was in fact the pro·Hler 
seen dovmstairs by Captain Mace and Mr. flaruk. it may be assumed that he_ 
wore only khaki shorts and a White T-shirt. · It -.vould have been only 
natural for t!r. 1.1aruk to have carefully scrutinized the accused for material 
e_vidence of the theft vhioh had been cOI!llllitted. and which he was investigating. 
yet he saw nothing (R 12). Accused then went to bed (R 32). 

I find nothing inherently unreasonable or suspicious in this 
explanation by the accused as to why he ~'n.sn't in beQ. In fact. had the 
accused been in fact t."1.e thief• I think it m u.ld b a r.msona.ble to assume 
tziat he would in fact have been in bis own bed• f~ning sleep. He had 
time to do so. 

The doubts which I entertained as to the guilt of the accused 
before considering his testimony. are strengthened by a careful scrutiny of it. 

7. In brief. I do not believe that the evidence set forth in the 
recor~ is sufficient for a reasonable man to identify. beyond a reasonable 
doubt. the accused as the prowler seen by :Mr. We.ruk and Captain 1-Ia.ce. 

8. Since the question upon vmich I differ from the opinion of the 
majority of the Board of Review is not ·one of legal interpretation. but 
only goes to the weight of th(:) evidence, I feel that I should invite 
attention to uncontradicted testimony by the accused to the effect that 
after Major Olson. th_e officer who investigated these thefts. had 
completed his investigation and raturned to the Provost Tu!arshal's Office 
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. he returned to the accused his belongings and said that he could go 
(R 32). It was only 'f'ter accused had accepted such statement, returned 

. to the barracks and packed his things, and arrived at the stRtion (sane 
hour and a half later), when Major Olson met him and confined him to 
quarters.· There is nothing in the record to indicate that any evidence 
incri!lli.nating the accused was uncovered betwe~n-the time he was released 

.from the Provost Marshal's Office and the time he was re-a~prehended 
at the station - or even betvreen the latter time and the date of trial. 
I, therefore, do not·believe it irrational to assume that Major Olson, 
who was thoroughly familiar with the case, entertained a reasonable doubt 
·as to the guilt of the accused. 

9. In cases of this type,1 where there is conflict in the testimony 
and vihere the.issue of guilt or innocence of an accused is in delicate balance, 
the good character of accused for honesty or integrity may play ·an 
important part in tipping the scales of justice in his favor. Three 
of his close associates over the six-months period prior to this incident 
testified that his honesty or integrity had never been questioned 
during :that period. There was no -evidence of previous convictions of 
accused during his approximately six years of service. ·The evidence of 
good character and record, while inconclusive of his e.lleged offense in 
:t}lis instance, mW!t not be overlooked along with the other evidence 
presented. 

10. After a careful and thorough examination of the ·whole record 
of trial, and an exrunination of .the brief filed by civilian counsel for 
accused, I am of the opinion that the proof therein is not such as to 
exclude fNery reasonable hypothesis except that of accused's guilt. 

11. Far the reasons stated above, I am of the opinion that the 
record is not sufficient to support the findings of guilty of the 
Charge and Specifications thereunder. 

~~ J)'dge Advocate 
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JAGH- CM 32;51 lat Ind 

WD, JAGO, Xashington.25, D. C. SEP l _1947 
TO: Secretary of Wu 

1. Pursuant to Executive Order No. 9556, dated 26 May 1945, there 
are transmitted herewith for your action the record of trial, the majority 
opinion of the Board of Review and the dissenting opinion of one member, 
in the case.of First Lieutenant Blakes. Sheppard (0-584116), Air Corps. 

2. Upon trial by general court-martial this officer was found guilty 
of larceny of twenty-five dollars, one silver dollar and two dollars, all 
lawful money of the United States, property of a Lieutenant Boutwell, a 
Captain Mace and a Mr. Waruk, respectively, in violation of Article of 

, War 93 (Spec 1, 2, 3, of Chg). No evidence of previous convictions was 
introduced. He was sentenced to be dismissed the service and to forfeit 
all pay and allowances due or to becane due. The reviewing authority 
approved the sentence and forwarded the record of trial for action under 
Article of War 48• 

3. A summary of the evidence may be found in the accompanying opinion 
of the Board of Review. I concur in the majority opinion of the Board 
that the record of trial is legally sufficient to support the findings 
~f guilty and the sentence and to warrant confirmation of the sentence. 

On the night of 16-17 April 1947, the accused and the three victims 
of the larceny among others were quartered in the s!lllle transient officers' 
barracks at Fort Richardson, Alaska. Captain Mace was awakened at about 0300 
hours on the morning of 17 April and saw someon~ going through his clothes. 
This same individual then went to other beds in the room, including that of 
Lieutenant Boutwell and Mr. Waruk. The latter was awakened at about this ' 
time and saw someone withdraw his ann from the foot of his bed and walk 
rapidly toward the stairs. Mr. Waruk recognized this person standing by 
his bed due to"his stocky build and the type of dress he was wearing, and 
due to the faot of his hair and general appearance" and later identified , 
this person as the accused. Neither Captain Mace nor Mr. 1Varuk was acquainted 
with accused prior to this incident. Mr. Waruk upon finding two dollars 
missing from his wallet followed this person upstairs. When he reached the 
top of the stairs, accused, who was then half way down the hall, and the 
only other person out of bed in the upper story of the barracks,"dashed". 
in behind a bod and stood against the wall some distance from his (accused's) 
own bed. Upon being asked by Mr. Waruk, "It he had been downstairs", 
accused said, "Uo, it wasn't me", and when asked if he knew anything about. 
the money missing from Mr. Waruk's wallet he again replied, "No, it wasn't 
me." 

Upon investigation Lieutenant Boutwell found that a f2o bill and a 
ts bill were missing from his pocket and Captain Mace discovered a silver 
dollar missing from his pocket. 

The Military Police were then called and upon their arrival at the 
barracks accused was awakened and his pocketbook and belongings were 
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lns:::ected.. In 11is pocketbook wen •t:wo tl.JO bills, one $5.00 and. a f20.00 
follov;·ed by two otner $20.00 and a $10.00". Besido the pockett-ook, there 
was in a.ccused1 s possession a silver dollar and. other change. 

4. The accused is 33 years of a~e, reached the 11th _grade in high 
s~~ool a..~d is married. He served three years in the National Guard from 
1£135 to 1938 and entered the Army as an enlisted man in March 1941. After 
he was graduated from Air Force Officers• Candidate School, he was commissioned 
second lieutenant, Army of the United States, and called to active duty 
on 11 De~ember 1943. On 21 August 1945, he was promoted to the rank of 
first lieutenant. His efficiency ratings from 1 July 1944 to 8 April 
1947 are "Excellent". 

Consideration has been given to a brief on behalf of accused, prepared 
and sent to the President on 29 May 1947 by Dorothy D. Tyner~ Attorney at 
Law, and a letter dated 16 May 1947 from Vance Cherbonnier to the Secretary 
of State, State of Missouri, which was referred to this office. 

5. I recommend that the sentence be confirmed but that the forfeitures 
be remitted and that the sentence as thus modified be carried into execution. 

6. Inclosed is a form of action designed to carry the foregoing 
.recommendation into effect, shoul:i such recommendation meet with your 
approval. 

,, ".l'"'? ""lvr.l _,L-,:F;>. - I 

2 Incls THOMAS H. GREEN 
1 Record of trial Major General 
2 Form of action The Judge Advocate Gener&l 

---------------------------------- ·------
Dept ,,f the Army, GCMO 4, 13 Oct. 19h7). 

8 



h:., i• ,,•:r:,a.::;n 
.w. t,he Office or The Juu.;;,.i ;.avocaw General 

Washin.;ton 25, ~.';. c. 
lJtm 18 19.;; 

' ;; : T S D S T A T E S ) 25TH IH1''.f.NTRY l.ll.; JS ION 

v. 
) 
) 
) 

Trial by a.c.:,!., convened at 
Otsu, Honshu, Japan, 18 April 

.:"Jr6eant 1:ILLIAi,! L. OSBURN ) 1947. Disho~orab1e dischar~e 
(~A 6655630), Company A, ) and confinement far life. 
35th Infantry. ) 

) 
~'nited Stntes Penitentiary, 
:;'.cNeil Island, i'iashington. 

IiEVIEl'V by the BOAfiD OF :CW:VIEW 
JOHNSON, STERN and SCHENKEN, Judge Advocates 

l. The Board of Review has examined the record of trial in the case 
of the soldier named above. 

2. The accused was tried upon the following Charge and Specifica
tion; 

CHiiliGE: Violation of Article of ~far 92. 

Specification: In ·that Sergeant William L. Osburn, Company A, 
35th Infantry, did, at Otsu, Honshu, Japan, on or about 
18 February, 1947, forcibly and feloniously, against her 
will, have carnal knowledge of Shigeko Sowa. 

1.ccusad pleaded not guilty to and was found guilty of the Charge and 
Specification. No evidence of any previous convictions was introduced. 
He was sentenced to be dishonorably discharged the service, to forfeit 
all pay and allowances due or to become due, and to be confined at hard 
labor, at such place as the reviewing authority may direct, for- the term 
of his natural life. The reviewing authority approved the sentence, 
designated the United States ?enitentiary, 11cNeil Island, Washington, as 
the place of confinement, and forwarded the record of trial pursuant to 
Article of War 50½. · 

.3. The Board of Review adopts the statement of the evidence in 
the 3taff Judge .Advocate '_s review. 

,~ • Rape is the unlawful carnal knowledge of a woman by force and 
vrlthout bar consent. Any penetration:, however slight, of a woman's 
,~·,mi talf; is sufficient carnal knowledge -whether emission occurs or not. 
Trie :,ffenss may be com:nittad on a female of any age. Both the force and 
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the want of consent are indisp6nsable in rape; but the force involved 
in the act of penetration is alo~e sufficient where there is in fact 
no consent <MCM, 19281 par. l48'Q.J • 

The evidence clearly establishes that force was used and that the 
victim did not consent, but in this case we have an unusual situation 
1n which the victim of the assault., a child of eleven {11) years of 
age., could not give arr:, competent testimony of an affirmative nature 
to the effect that penetration act\)ally occurred. She testified that 
she did not know "what ha (accused) tried to do". Proof of 
penetration., beyond every reasonable doubt is., of course, essential; 
but such proof need not be direct nor is it necessary that it be shown 
by testimo:cy of t.l-ie outraged female. Proof of this element of the 
offense by circumstantial evidence may be made and it is sufficient 
if facts be proven from which penetration may be inferred {Wharton's 
Criminal Law (12 Ed!) sec. 697, P• 936., and cited cases). 

In Word vs. State, 12 Texas Appeals 174, there had been no testi
mony of the prosecutrix regarding the penetration because the assailant 
had beaten her into :.·"sensibility. The court sustained the conviction 
upon evidence of fa-..·::; and circumstances from which the penetratio;i was 
inferred and stated: 

"It l'IOuld be a monstrous doctrine that villians who had ren
dered their victims insensible in order to effect their plll"
pose should be treed from punishment because the victim 
could not swear positively to the act of penetration accom
plished upon her during her state of insensibility.• 

This doctrine applies equally to a case where the victim, because of 
her tender age and lack of understanding concerning acts of intercourse 
could not testify to the act of penetration. 

In the instant case Mitsuo Sowa, Shoichi Uno., Lieutenant William 
J. Gll..Ilz and the victim all testified that accused was lying on top of 
the victim under such circwnstances which iroicated that he was having 
sexual intercourse with her. No one was able to say that he saw a 
penetration of the private parts of the victim by the privates of the 
accused. 

When the evidence of the attendant circumstances and condition, is 
examined, however, it appears evident, beyond all reasonable doubt that 
the only design accused could have had in mind was sexual intercourse 
with the victim. He forcibzy removed her slacks., which left her naked 
from the waist do1'1l to her knees, opened the fly of his pants, exposing 
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his penis which was 11hard and straight" and lay- on top of the victim 
•wiggling his hips• in such motion as to suggest sexual intercourse. 
He was so intent upon his purpose that he had to be "lifted oft from 
the girl"• Lieutenant Glunz testified to the condition of accused's 
privates 1.mnadiate'.cy after ha was taken from the girl and from which 
alone it could reasonably be inferred that accused had penetrated the 

· girl's private parts _with his penis (cu 249224., !!2.E!., ,32 BR 69). , 

. It is riot consistent with reason to believe that any male would 
associate with a female under such circumstances., for the sole p.irpose· 
of fondling her person or gratifying his OlVIl desires or passions by 
merely lying in close proximity to her body and it requires no ex
ceptional credulity to draw the reasonable inference that~ the accused., 
having canplete control over a partially disrobed victim did., as evi
denced by his unmistakable position and motions, and the condition ot 
his penis., penetrate the ·private parts of the girl to some degree., how-
ever slight. · 

In addition to the above facts., a physical examination of the 
victim showed lacerations of the vaginal wall., a fresn rupture or the 
:eymenal membrane and bleeding from the vagina. The ni.dence further 
reveals that the victim., several days after the incident., developed 
definite symptoms of, arxi was treated for., the identical venereal 
disease from lihich accused -was suffering at the time of the assault. 

Under these circumstances the Board of Review is of the opinion that 
penetration was proved beyond any reasonable doubt as was every other 
element ot the offense charged. 

5. The charge sheet shows accused to be 36 years of age ~d single. 
He enlisted in the Regular Arm:/ 21 January 1930 and has served therein . 
continuou:ily since that data. 

6. The court was· legally constitutad and had jurisdiction of the 
person and the offense. No errors injuriously affecting the.substantial' 
rights o.f the accu:ied were committed du.ring the trial; The Board of Re-· 
view holds that the record of trial is legally sufficient to support the 
findings of guilty ~ the sentence. Death or imprisonment for life., 
as a courtrmartial may direct., is mandatory., upon conviction of a viola
tion of Article of War 92. Confinement in a penitentiary is authorized 
by Article of War 42 ,for the offense of rape., recognized as an offense 
of a civil nature and punishable under section 278, Criminal Code of the 
United Stat..• (lS u.s.c. 457). ),, /) . () 

/. ~ .,Judge Advocate 

Judge Advocate 

, Judge Advocate 
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WAR DEPART~NT 
In the Office of The Judge Advocate General 

Washington, D.C. 

JAGN-Ci;;: 322600 

UNITED STATES ) KOBE BASE 
) 

v. ) Trial by G.C.M., convened at 
) Kobe, Japan, ·30 April 1947. 

Private First Class JAMES ) Short: Ili.shonorable discharge 
D. SHOOT (35998983), 556th ) and confinement for ten (10) 
Quartermaster Clothing & 
Equipment Repair Detachment 
·and Private ISRAEL LUCAS 

) 
) 
) 

years. Penitentiary. Lucas: 
Dishonorable discharge arxl. con
finement for twenty ( 20) years. 

(44192538), Company D, 
.Jl86th Signal Service 

) 
) 

Penitentiary. 

Battalion. ) 

HOLDING by the OOARD OF REVIEW 
JOHNSON, BRACK and OOYLES, Judge Advocates 

l. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

2. The accused were tried upon the following Charge and Speci
fications: 

CHARGE: Violation of the 93rd Article of War. 

Specification l: In that Private Israel Lucas, Company D, 
3186th Signal Service Battalion and Private First Class 
James n. Short, 556th Quartermaster Clothing and Equip
ment Repair Detachment, acting jointly, and in pursuance 
of a common intent, did, at Akashi, Honshu, Japan, on 
or about 3 April 1947, feloniously take, steal and carry 
avray from the presence of Masao Matsumoto, two watches, 
the property of Masao Matsumoto, value about $40.00. 

Specification 2: In that Private Israel Lucas, Company D, 
3186th Signal Service Battalion and Private First Class 
James D. Short, 556th ~rtermaster Clothing and Equip
ment Repair I)et1.1chment, acting jointly, and in pursuance 
of a connnon intent, did, at Akashi, Honshu, Japan, on or 



aoout 3 April 1947, by force and violence and by putting 
him in fear, feloniously take, steal an:i carry away fran 
the person of Junji Matsuoka, 987.50 yen., value about 
$19.75., one leather billfold, value aoout $5.00., the pro
perty of Junji Matsuoka., of a total value of about $24.?5. 

Specification 3: In that Private Israel Lucas, Company D., 
3186th Signal Service Battalion and Private First Class 
James D. Short, 556th Quartermaster Clothing and »:pip
ment Repair Detachment., acting jointly and in pursuance 
of a common intent., did., at Akashi., Honshu., Japan., on or 
about 3 April 1947, ·by force and \dolence and by putting 
him in fear, feloniously talce, steal and carry away from 
the person of Heibun Komoto~ 1700 yen, value about $34.00., · 
one watch, value about $20.001 the property of Heibun 
Komo~., of a total value of about $54.00• 

. Each ac·cused pleaded not guilty to the Charge and all Specifications. 
Each accused was found guilty of Specification 1 of the Charge except 
for the_ figure $40.00., substituting therefor the figure $13.00, of the 
excepted figure, not guilty., of the substituted figure, guilty.; guilty 
of Specification 2 of the Charge except for the words "and by putting 
him in fear," of the excepted words, not guilty; guilty of Specification 
3 of the Charge except for the figures $2:>.00 and i54.oo., ·substituting , 
therefor the figures $15.00 ·and $49.00., of the excepted words, not guilty., 
of the substituted words., guilty; and guilty of the Charge. Accused 
Short was sentenced to be dishonorably discharged the service, to forfeit 
all pay and allowances due or to beeome due, and to be confined at hard 
labor for tim years•. Accused Lucas was sentenced to be dishonorably 
discharged the service., .to forfeit all pay and allowances due or to be
come due, an:i to b11 confined at hard labor· for twenty years. The re
viewing authority approved the sentences., designated the United States 
Penitentiary, McNeU Island, Washington., as the place of confinement., 
and forwarded the record of trial pursuant to Article of War 50--h' ' 

I c 

3. Evidence for the prosecution: 

At a littl.e past 1900·-the evening of 3 April i947 the two ac
cused entered the second ~nd shop of Masao Matsumoto~ Kajiya-cho., 
Akashi City (R. ?). Lucas asked to be shown t-wo watches. After I.ucas 
had looked at the watches for awhile they were replaced inside the counter 
(R. 10, 11). Lucas then went behind the counter., grabbed. the -two watches 
and the two accused ran away (R. 11). The accused were apprehended to- . 
gether in a hotel near Akashi .at about 0100., 4 April 194?. Lucas had., 
among other things., three watches on his person {R. 19., 22). Matsumoto 
identified ProsecutionI s Exhibit 1., llfhich was one of the watches taken 
from I.ucias., arrl Prosecutiop.1s Exhibit 21 as being the watches taken from 
him (R. 9). Florl.an Lambert., a qualified watch expert, estimated the nlue 
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of Prosecution's ~bit 1 to be $7.00 or $8.00 and Prosecution's 
£xhibit 2 to be i~6.00 (R. 1?, 18). 

At about a>JO or 2040 the evening of 3 April 1947, Junji 
~atsuoka., 6ll Kajiya-cho, Akashi City, was going to a meeting and •got 
right in between the two soldiers." The one in back grabbed him., turned 
him ar( .... d and the other soldier searched him. His billfold, containing 
money was taken an:i he was knocked off to one side (R. 12). He was not 
afraid, and tried to resist the tald.ng of the wallet. He was unable to 
identify either of the soldiers (R. 12, 13). When accused Short was 
apprehended at 0100 4 April 194?, he was searched and a wallet, Prose
cution's Exhibit 3., found on his person (R. 19, 20). Matsuoka identified 
Prosecution's ~bit 3 as being the wallet taken from him (R. 12). 

On the evening of 3 April 1947, at about 20.30, Heibun Komoto, 
0akashi-cho J chome, Akashi City, was riding a bicycle in front of 
Hayasaki station in that city. After he got off his bicycle someone 
grabbed him, took his w~tch, searched him "and took money also." He 
did not resist because he was afraid (R. 16, 17). Two man did this., 
one stood in front of him and the other searched him. He could not 
remember the faces of the soldiers but one was taller than the other 
(R. 14, 16). When accused D.icas was apprehended three watches were 
taken from him. Two of the watches were small and the other was larger, 
and a Waltham. Prosecution's Exhibit 4 was a Waltham, and was recog
nized by Corporal Sydney B. Walden, who took the watches from Lucas 
(R. 19). Komoto identified Prosecution's Exhibit 4 as the watch taken 

_ from him by the two soldiers (R. 15). The watch, Prosecution's Exhi
bit 4, was estimated to be of a value of ~J.5 .00 by a qualified watch 
expert (R. 18). 

A.fter the defense specifically stated they had no objection 
a statement admittedly signed by Short was introduced in evidence. 
The court was cautioned that ·the statement was admissible only so far 
as it pertains to Short. The statement, read in e_vidence., is as follows: 

"Approximately 1800 April 3, 1946 I and blank left 
1Iotoma.chi station for the Japanese hotel in Fujie. (pro
noun) got of the train at Fujie station walked back to 
Akashi. Blank got the idea of robbing a small stand so 
(pronoun) went in. Blank robbed the Japanese of two watches. 
(Pronoun) stopped 4 or $ Japanese on the street and robbed 
them of money and blank robbed one of a watch. (Pronoun) 
then rode a Japanese motocycle back to the Japanese hotel. 
(Pronoun) st~Jed there up.til apprehended by the M.P.•s• 
(R. 21, 22). 

Evidence for the defense: 

Private First Class Morris Mallette testified he knew D.icas 
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. ' and had sold him a watch something like Prosecution's Exhibit 4, in 
December (R. 24, 25)". Private First Class Jack Daniels testified he 
knew Lucas and had sold him a watch in Decelli:>er. Of Prosecution's 
Exhibits l, 2, 4, it was more like Prosecution's Elchibit 2 (R. 26). 
It"*** imitates the watch~ sold** *a (R. 27). 

On being advised of th~ir rights as witnesses, accused· Lucas 
elected to remain silent, accused Short elected to make a sworn state
ment.· He testified that he was questioned for about five hours, spread 
over a period of about four days (R. 28). The CIS Agent kept pounding 
at him and he finally signed the statement that was introduced in evi
dence. His eyes were bad at the time so he did not read it before 
signing. •r had been t!iere for eight days, that is one thing, I was 
hungry and sleepy and in other words, I was just worn out and wanted 
to get -somewhere where I could get some rest11 (R. 'A). He was told 
that if he would go ahead and sign everything -would be all right. He 
was warned about his rights before signing the statement, but does 
not remember -whether or not the 24th Article of War was read to him 
(R. 30). On the night of 3 April 1947 nwe 11 had a date with two girls 
but they did not show up so 11we 11 went to this hotel and went to bed 
(R. 'A)• 

4. The Board of Review is of the opinion that the record of trial 
is legally sufficient to sustain the finding of guilty as to Specification 
l; legally sufficient to _sustain the finding_ of guilty as to accused Short 
of Specification 2; _anri ~egally sufficient to support the finding of 
guilty as to accused Lucas of Specification 3. Di.scussion will there
fore be limited to a consideration of the sufficiency of the record to 
legally sustain the finding·of guilty as to Lucas of Specification 2; 
and the finding of guilty as to Short of Specification 3. 

With. respect to the robbery of Junji Matsuoka there is nothing 
in the record of trial to directly· connect accused Lucas with the of
fense, there -was no identification by the victim and none of the pro
perty alleged to have been taken from this victim was traced to Lucas. 

Likewise with respect to the robbery of Heibum Komoto there 
is nothing in the record of trial to directly connect accused Short 
with the offense, there was no identification by the victim except 
that one of the soldiers who attacked him was shorter than the other, 
and none of the property alleged to have been taken from this victim 
was traced to Short.' ' 

The evidence does prove that both accused jointly engaged in 
a larceny at about 1900 3 April 1947; that the robberies alleged in 
Specifications 2 and 3 took place about 20,30 or 2040 the same. evening; 
that accused v,,ere apprehended together at about 0100 4 April 1947, one 
in possession of the fruits of one such robbery and the other in pos
session of the fruits or the other robbery; and that accused Short 
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committed •4 or 5 11 robberies that night. While it is true that-.,nJ 
facts as eskblished by the record creat.e a susi:icion of concerted 
action of tr~ two accused ~uring all of the offenses charged, however, 
it has been repeatedly held, and is well established, that mere suspicion 
or conjecture do not warrant a conviction (16 CJ 779, and cases cited). 
The following has been frequently quoted, with approval, by the Board of 
Review (CM 197408, McCrimon, 3 BR ill; Cl..!: 206522, ~, 8 BR Zll; CM 
207591, Nash et al, 8 BR 359), -with respect to circumstantial proof: 

"'v\'hile we may be convinced of the guilt of the 
defendant, we cannot act upon such conviction unless it 
is founded upon evidence which, under the rules of law, 
is deemed sufficient to exclude every reasonable hypothesis 
except the one of defendant's .,sdlt. We must look alone 
to the evidence as we find it in the record, and applying 
it to the measure of the law, ascertain whether or not it 
fills the measure. It will not do to sustain convictions 
based-upon_ suspicions * -1:- *• It would be a dangerous 
precedent to do so, and muld render precarious the pro
tection which the law seeks to throw around the lives and 
liberties of the citizens.' Buntain v. State, 15 Tex. 
App. 490. 11 

5. For the reasons stated the Board o_f Review holds the record of 
trial ldgally sufficient to sustain the findings of guilty of Specification 
l; legally sufficient to support the finding of guilty of Specification.2 
as it pertains to accused Short only; legally sufficient to support the 
finding of guilty of Specification 3 as it pertains to accused Lucas only; 
legally insufficient to support the finding of guilty of Specification 2 
so far as it pertains to accused Lucas; legally insufficient to support 
the finding of guilty of Specification 3 so far as it pertains to accused 
Short; legally sui'ficient to support the sentence as to accused_ Short; 
and legally sufficient to support only so much of the sentence of accused 
Lucas as provides for dishonorable discharge, forfeiture of all pay and 
allowances due or to become due, and confinement at hard labor for ten 
years and six months. 

Judge Advocate. 
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1st Ind 
~d-D, \~6.5i:in 7tcn ~5, ~. C.'' C· J 

Tu: Cu;,:~:mc:ing Genaral, Kobe Base, APO .317, c/o Postmaster, San 
F1·anci:~cv, G.::.llfornia. 

1. In the case of' l)rivate First Class Jaraes L. Si10rt (3599898.3), 
556th ~artermastcr Clothing and Equipment nepair Detachment, anci Pri
vate Israel Lucas (44192538), Company D, 3186th Signal Service Battalion, 

concur in the foregoing hol<.ii.ng by the Board of li.eview and for the 
reasons therein stated recommend that as to accused Short the finding 
of guilty of Specification 3 be disapproved; that as to accused Lucas 
the finding of guilty of Specification 2 be disapproved and that as to 
accused Lucas only oo much of the sentence be approved as involves dis
ho;:iorable discharge, forfeiture of all pay and allmvances due or to be
come due, and confinement at hard labor for ten years and six months. 
upon taking such action you will have autnority to order the execution 
of the sentences. · 

2. In view of the youth of accused and all the other circurr.;:,tances 
of the case, it is recornmendeo that the period of confinement in each 
case be reduced to five and one-half years. 

,3. When copies of the published order in this case are forwarded 
to this office, they should be accompanied by the foregoing holding 
and this ind.orsement. For convenience of reference and to facilitate 
attaching copies of the published order·to the record in t;;is case, 
please place the file nuni:>er of the record in brackets at the end of 
the published order, as follows: 

(CM .322600). 

1 Incl THOMAS H. GREEN 
Record of trial Major General 

The Judge Advocate General 
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w.1m DEF.AR'I'i11Ewr 
In the Office of The Jucige Advocate General 

Washir:.gton, D. C. 

JAGN-CM .322627 

UNITED STATES ) CONTINENTAL BA.SB SECTION 
) 

v. ) Trial by G.C.Il., convened at 
) Furth, Germany, 15, 2.3 and 24 

Master Sergeant H1EARL c. ) April 1947. llishonorable dis
DAVIS ( 1405001.3), 3798th ) charge and confinement for one 
Transportation Corps True~ ) (1) year. Disciplimr·y Bar
Company, 122d Transporta ) racks. 
tion Corps Truck Battalion. ) 

HOLillNG by the BOARD OF REVHl'l' 
JOHNSON, BRACK and BOYLES, Judge Advocates 

l. The record of trial in the case of the solciier na~d above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charges and Specifi
cations: 

CHARGE I: Violation of the 96th Article of Viar. 

Specification 1: In that Master Sergeant H1Earl c. Davis, 
3798th Transportation Corps Truck Company, having 
been assigned Goveniment Billets for the accommoda
tion of dependents, did, at Eibach, Germany,. 9:n or 
about 2 February 1947 to about 1 March 1947;~wrong
i'ully and knowingly misuse said billets, in that he, 
the said Master Sargeant Davis, permitted the ·use 
or rooms therein to be used for immoral purposes; 
ta wit; to be_ used for a haven for couples carrying 
on sexual relations, to·the prejudice 0£ good or-
der and military discipline.· 

Specification 2: In that Master Sergeant H1Earl C. Davis, 
3798th Transportation Corps Truck Company, having been 
assigned Government Billets for the acconmodation of 



dependents, did, at Eibach, Germany, on or about 
2 February 1947. to about l Marca 1947, wrongfully 
and unlawfully misuse said billets, in that he, the 
said Master Sergeant ta.vis, did transact illegal 
business therein. 

· Specification .3: (Finding of not guilty). 

CHARGE II: (Violation of the 94th Article of war. Disapproved 
by the Reviewing Auth:>rity). 

Specification: (Disapproved by Reviewing Authority). 

Accused pleaded not guilty to all Charges and Specifications and was 
found not guilty of Specification 3 of Charge I but guiity of all 
other Charges and Specifications and was sentenced to be dishonorably 
discharged the service, to forfeit all pay and allowances due or to 
become due and to be confined at hard labor for three years. The 
reviewing auth:>rity disapproved the findings of guilty of Charge II 
and the Specification thereunder, approved only so much of the sen
tence as provides for dishonorable discharge, forfeiture of all pay " 
and allowances due. or to become cru.e, and confinement at hard labor 
for one year, designated the Branch United States Di.sciplinary 
Barracks, Greenhaven, New York, as the place of confinemen~~ and 
forwarded the record of trial pursuant to Article of War 5~. 

,3. The Board of Review is of the opinion that the record of 
trial is legally sufficient to support the findings of guilty as 
approved by the reviewing authority. The only aspect of the case 
requiring consideration is too legal sufficiency of the record o! 
trial to support the sentence. 

Accused was found guilty under two Specifications, one al
leging misuse of government assigned billets during a specified period, 
by pennitting rooms therein to be used for immoral purposes (Spec. 1), 
aoo the other alleging misuse of government assigned billets during the 
same specified period, by •transacting illegal business therein• (Spec. 
2). In addition to the misuse alleged in Specification 1 the evidence 
shows no "illegal use" other than the sale on such premises or com
missary purchased food at profitable prices as alleged 1n Specifica
tion 31 of which accused was found not guilty, and the sale on the 
premises of liquor for profit. It is apparent from the allegations 
of Specifications 1 and 2 that accused is primarily charged 111.th the 
offense of misusing government assigned billets over a specified 
period of time. While it may be that the various •illegal uses,• to 
ld.t, the use of rooms therein for imlooral purposes arxl. the sale of 
liquor and foodstuffs on the premises for profit, constitute separate 
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and di8tinct offenses, they nevertheless are, in tact, but proven 
incidents establishing the primary offense charged. Consequently 
both Specifications are but different aspects_ of the same transaction, 
the misuse of the billets, am punishable only for the more im
portant aspect thereof (MCY, 1928, par. 80!.). Each Specification 
of which accused ns found guilty is without doubt a disorder to 
the prejudice of 0'.)0d order and mill tary discipline, in violation 
of Article of War 96, the maximum punishment for which is confine
ment at hard labor for four months and forfeiture of two-thirds 
pay per month for a like period for each offense (MCM, 1928, par. 
104£). Inasmuch, however, as Specifications 1 and 2 of Charge I 
are but different aspects of the same transaction the maximwn 
authorized punishment to 'Which accused may be subjected in this · 
case is confinement at hard labor for four months and forfeiture 

· of two-thirds pay per month :tor a like period (.MCM, 1928, ·par. 104~. 

4. For the reasons stated the Board of Review holds the re
cord or trial legally sutficient to support the findings o:t guilty 
as approved by the renewing authority., and legally sufficient to 
support only so much o:t the sentence as provides .for confinement 
at hard labor for :tour months and forfeiture of two-thirds pay per 
month for a like period. 

dge Advocate. 

3 



AUG 4 l94l.... ., 

''" 
TOa Ccaaand~DI OIUnl.1 Contintn'\al Bue seoUon, AJ>O 8(1'1, o/o . 

Po1tuner, In xos, Hn ION . 

· 1.. . :rn thl 0&11 ot Kut•~ ser1eant H'~l c. ·Davi• (140,00U), · 
3798th TranaporlaU.on Oorpa Truck~.. 122d TraneporiaUOA corpa . 
'b"uck B&'ttaliOA; I· COA01II' 1D ~ foN&Oi.Di holding b7 the :eoard ~t a.
view, and tor \he NUOU ~ nated recommend that 0nl1' ao acb ot 

. the sentence. be app:n,ftll' .. imolna confinement at hard l&bor tr. to• 
110n\h1 and i'orta.tllN ot '\wo,-'\birda pa:, per month !or a Uk• periOd.
tJPO.n iald.Di av.ch aoU• 7011 will. b&v• authorit1 to oni.r '\hi aaov.tioll 
ot the aenienoe. · · · · 

. . . . . ' 
2. Whlll oopiea ot the publiahed. order in this oue ;are tonuu4 

to ~s office tbq abo1l14 be accoapanied bJ' the .forego111& boldinc IDd. 
· this incior1•ent.: ror oonemenc• of ret,rence and to tacUUate aUMII• 

ing copie1 ot the publilbed order to the record in tllia can, plwe 
place the file DUllber ot ~ record in brackets at the end of the ~ 
lished order, u toll.on1 · . . ·: · 

(CY 322627). e«A~V~ 

1 Incl HUBERT D. HOOVER . . . . 
Reoord of trial'. Brigadier General, um.,ec:1 ata'\ea Afffl. 

Acting The Judge .A.dwcate · Olnenl : . _.· 
.: .. ~-
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VlAR DEPA..fl.T!,R:T 
In the Office of Tne Jucle;e Advocate Geueral 

W~shington, D.C. 

JAGN-CE 322633 

16 
U N I T E D S T A T E S ) HEA.DQUARTE..~S FORT BRA.GG 

) 
v. ) Trial by G.C. hl., convened at 

) Fort Bragr,, Horth CarolinA., 29 
Private William J. Higgins ) April 1947. Dishonora.ble dis
(34175120), Detach~ent #3, ) charge an<l confinement for 
3420 Amy Service Unit, Sta ) five (5) years. Disciplinary 
tion Complement. ) Barrac'.: .; • 

HOLDING By the BOARD OF REVIE'.i 
JOHNSON, BRA.CK and BOYLES, Judge Advocates 

1. The record of trial in the case of the soldier named above 
has been examined by the Board of Review. 

/ 

2. The accused was tried upon the following Charge and Specifi
cations 

CHARGE1 Violation or the 58th Article of War. 

Specification a In that Private William J. Higgins, Detach
ment Nmnber Three, 3420 Army Service Ur.it, Station Com
plement, Fort Brugg, North Carolina, but then of 22nd 
Anti-Aircraft Battery, Camp Davis, North Carolina, did, 
at Camp Davis, Uorth Carolina, on or about 27 December 
1943, desert the service of the United States and did 
remain absent in desertion until he· was apprehended at 
Elizabeth City, North Carolina, on or about 22 January 
1947. 

He pleaded not guilty to the Charge end Specification and was found guilty 
of the Specification of the Charge except the words "apprehended at Elizabeth 
City, North Carolina," substituting therefor the words "returned to militrry 
control." Of the excepted words not guilty, of the substituted words guilty, 
and guilty of the Charge. He was sentenced to be dishonorably discharged 
the ser:ice, to .forfeit all pay and allowances due or to become due, and 
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to be confined at hard labcr at sucn i-,lace a.s the revicwinh authority 
may direct for a period of five years. The revie,·,ing authority ap
proved the sentence, designe.te,d the Branch United States Disciplinary 
Barracks, Cimp Gordon, Georgia, as the place of confinement, ~d for
warded the record of trial for action under Article of War 5~. 

3. T~e followin~ exhibit was introduced by the prosecution and 
admitted in evideuoe without otjection. 

11 Hig~ins ffilliam J • 34175120 
(Last name) (F'.irst_u_am_e...,.)-...,..,(~dddle initial) {Army s e riai--n-um~b_e_r,..)-

Pvt. 22nd Batte , - AAA School, CAC 
Graqe Company, regiment, ar.d ann or service 

EXTRACT COPY OF !lORNING REPORT OF 

22nd Batte , AAA School, Cemp Davis, N. C. 
Compa.ny,troop,battery,or detach.~ent Regiment or other organization 

27 December 1943 

. Fr dy to A\'iOL 0730 

/s/ Austin C. Line,
/t/ AUSTIN C. LINE, 

Captain, C. A. C.,_ 
Commanding. 

22nd Batte , AAA School, Camp Davis, N. C. 28 Dec. 43 
Complete designation or comrr.e..nd Station Date 

I, Austin C. Line, Captain, C.A. c., certify that I am the com
(NWlle, grade, and arm or service) 

mantling officer of 22nd Battery, AAA School a.nd official 
(Complete designation of command) ~ 

C,

custodian of the morn~g reports of said command, and that the fore-
going is a true and complete copy (including e.ny signature or initials 
appearing thereon) of that part of the morning report of said comm.and 
submitted at Camp Davis, Horth Carolina, for the dates indica.ted in 

{Station) 
sai~ copy which relates to William J. ~ins, 34175120, Pvt. 22nd 

(Full name, y Serial number, grade and 
Battery, AAA School, Camp Davis, N. c. 
organization of person referred to in extract copy). 
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Austin C. Line 
(Sif!nature) 

AUSTIN C LINE, "!,l''fADr,. C.A.C. 
(Grade and ann or servic-e)" 

It was stipulated that accused returned to military service on or about 
22 January 1947. 

No witnesses were called, the prosecution adduced no more evi
dence and the acc\lsed, being advised of his rights declined to testify 
or to introduce any evidence on his own behalf. 

4. The only evidence to sustain the court's finding is prosecu
tion's exhibit l above set out. The evidentiary value of such exhibit 
is limited to the words: 

"27 Dec81'.J.ber 1943 

Fr dy to AWOL 73011 

The omission of the na'!le of the accused from the body of the exhibit, 
as distinguished from the certification thereof, is such as to render 
it of no probative value in this case (Cl.'. 318685, Sustaita, 1947). 
There bein~ no other evidence to prove the unauthorized absence of ac-· 
cused it follows that the finding of the court cannot be.sustained. 

5. For the reasons stated the Board of Review holds the record of 
trial legally insufficient to support tne findings of euilty and the 
sentence. 

, Judge Advocate. 

, Judge Advocate. 
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JUN 27 1.J.~J 

JAGN-cM 322633 • 1st Ind 
i'ID, JAOO, Washington 25, D. c. 
TO: Commanding General, Fort Bragg, North Carolina 

l. In the case or Private William J. Higgins (34175120), Detach
. ment #J, 3420 ktmy' Service Unit, Station Complement, I concur in the 
i'oregoing holding by the Board oi' Review and for the reasons stated 
therein recommem that the findings of guilty and sentence be vacated•. 

2. When copies of the published order in' this case are forwarded 
to this office they should be accoinpanied by the foregoing holding and 
this indorsement. For convenience of reterence and to facilitate at
taching copies or the publis.ood order to the record 1n this case., please 
place the .file number ot the record in brackets at the end of the pub
lished order., as follows: 

(CM 3226:22). 

Incl THOMAS H. GREEN 
Record ot trial Major General 

The Judge Advocate General 
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JAGK - CM 322654 

25 JUL 1947 
UNITED STATES ) 

) 
Nffi YORK PORT OF EMBARKATION 

v. ) Trial by G.C.M., convened at Bro':)klyn, 
) New York, 22 April 1947. Dismissal, 

First Lieutenant STEVE G. LA.CH) total forfeitures and confinement for 
(0-1300983), Infantry ) one year and three months. Penitentiaey. 

OPINION of the BOARD OF Rh'VIEW 
SILVERS, MoAF'EE and ACEROYD, Judge Advocates 

l. The Board of Review has examined the record of trial in the case 
of the offioer named above and submits this, its opinion, to The Judge Ad
vooate General. 

2. The aooused was tried upon the following charges and apecifioationst 

CHARGE Ia Violation of the 93rd Article of War. 

Specifications In that First Lieutenant Steve G. La.oh, Tr~por- · 
tation Corps, Officers' Transport Detaohment, New York Port of 
Embarkation, Brooklyn. New York, Transport Exoha.nge Officer, 
aboard the USAT ZEBULON B. VANCE did, on board the said USAT 
ZEBULON B. VANCE between on or about 3 Maroh 1947 and on or. 
about 6 April 1947 feloniously embezzle by fraudulently con• 
verting to his own use United States currenoy of the value ot · 
Five Thousand Four HW1dred Forty-Eight Dollars and Fifty-Fin 
Cents (~5,448.55), the property of the Tr&n.sportation Corpa 
Vessel Exchange Fund, &n agency of the United States Govern-

• ment, entrusted to him by the said Transportation Corps Vessel 
.Exchange Fund. 

CHARGE Ila Violation of the 96th Article of War. 

Specification~ l,Z,3,5,61 Nolle Proae4ui. 

Specification 4a In that First Lieutenant Steve G. La.ck,•••, 
did, on boa.rd the said USAT ZEBULON B. VANCE, on or about 6 
April 1947, wrongfully borrow the sum of One Hundred (il00.00) 
Dollars from Corporal Eugene Schofield. 

ADDITIONAL CHARGE• Violation of the 93rd Article of Wa.r. 

Specifications In that First Lieutenant Steve G. Laoh, •••, 
did, on board ~he said USAT ZEBULON B. VANCE. between on or 
about 22 Ya.roh 1947 and on or about 25 Ma.roh 1947, telouiously-
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embezzle by fraudulently oonverting to his own use four oaseaof 
ciguettes oontaining 200 oartona of oiga.rettea, of the value 'of 
about $160.00,the property of the Transportation Corpa Vesael 
Exchange Fund. · 

~e pleaded not guilty to the Speoifioatioa and· Charge I, guilty of Speoifioa
tion 4 of Charge II &lld of C.ba.rge II, not guilty of the Specifioation and 
the Additional. Charge. He was found guilty of all oharges and speoif'ica• 
tioJ1S. No evidence of any previous conviction was introduoed. He waa aen
tenced to be dismissed the aenioe, to forfeit all pay and allowances due 
or to become dutt, and to be confined. at hard labor, at suoh plaoe a.a the 
reviewing a.uthor.i.ty might direot, for five years. The reviewing authority 
approved the sentence but reduced ·the period of confinement to one year and 
three months, designated the United States Penitentiary, Lewiaburg, Penn-
aylvania, · a.a the pla.oe of confinement and forwarded the reoord of trial 
for action under Article of WQI" 48. 

3. Evidence for the Prosecution 

. On 6 Maroh 1947 the United States Arm:, Transport Zeb\llon B. Vanoe sailed 
from New York. It reached Bremerhaven, Germany-,_ duri:ag thtt voya.ge and re• 
turned to New York on 10 April 1947. On thi1 voyage'Ueutenan.t Colonel· Louis 
Roth was Transport Coimn&nder, Captain Seneoa B. Burchard was Asaistant Trans
port CollllIIAllder, First Lieutenant John A. Lamb wu Tra111port Servioe Ofi'ioer, 
and the aooused wu the ~oha.nge Offioezt (R.. l0,13,18,28,35,40,43). 

Between 7100 p.m. and 8130 p:.m., on 26 March 1947, while the transport 
was at Br,emerh'aven, Ge~, Erne11I Fred Kluohka, the refrigeration engineer, 
auggeated to the aoouaed that oiga.rettea be sold. Conoerniag the aa.le he 
testitieda •I a.pproa.ohed Lieute:au.t Laoh with a proposition tha.t I'd sell 
oiga.rettes, and eTery third oarton, or oue, according to the qU&ll.tity, would 
be sold for the Ueute:m.11.t• (R. 36). Ct.rm.ello c•. Giannim., ma.atet'-at-a.rm.a., 
waa to·reoeive a third of the profits (R. 28,35,67). nuohka, Gia.mdni, 
toget_her with the a.ocuaed, alld Ill unidentified persoa went to the exchange 
storeroom. ihe aooused opened the etorerocm. took tour ~uea _of cigarettes, 
and 9paued them out through the door0 to nuohka. a.nd Gia.nnini.who oa.rried. 
them to the fantail ot the tranaport (R. 29,35,36) •. The oigarettea were 
trauferred to a German boat, ta.ken uhore and sold by na.aohka~ From. the 
prooeeda of this aale Klaaohka. ga.ve ao.ouaed t320.00, Giamlini $140.00, and 
kept the remainder tor himself. Ciga.rettea were· aold a.boarcl· ship at 80 oenta 
a oa.rtoa, whioh amounted to $4-0.00 a oue. In order tor the exchange booka 
to bala.noe it wu neoeaaar;r tha.t tl60.00 be paid to the exchange. Thia 
tl60.00 was inoluded in the $320.00 gina to the aoouaed (R. 31.,36,38,55). 

By atipula,tion it appeared that the tour ouea ot oigarettes had a Talue 
ot 1160.00 andweu the propert7 of the trauport&tion Corp• Veuel .Exohuge 
Fwd (R. 37, Proa. Ex. 1). 
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On the night of 5 April 1947 Corporal Eugene Schofield, Enlisted Men's 
Carpenter Division, New York Port of Em.barks.tion, loaned the e.ooused $100.00. 
The aoouaed gave as .bis reuon for borrowing this money, "He wished to play 
cards, he aa.id. 11 On 6 April 1947 ths aooused executed a. reoeipt of loan 
whereby he aoknawledged mring Corporal Sohofield $200.00. This receipt in~ 
oluded.$100.00 which aooused had borrowed prior to 5 April 1947 (R. 43,44, 
45; Pros. Ex. 2). 

On the morning of 6 April 1947 Lieutenant Colonel Roth, the· transport 
oOllllllaZlder, received a report that aooused ha.d been gambling with member• of 
the crew. He informed the a.ooused of this report, temporarily suspended 
him from his duties as exchange officer, and directed that a.n inventory 
of the Exchange be made. Lieutenant Colonel Roth, Captain Burchard, Lieu
tena.nt Lamb aDd accused went to the exchange offioe·where "Lieutenant La.oh 
opened the safe, took out the cigar box with money, and said, 'That 1a all 
the money I have.,• Upon being a.ale d, 'twhere a.re the receipts from the 
El!.:ohange Sales t• the aooused sta.ted, "I lost it. I gambled it a.vra:y. 11 The 
money on hand amounted to $25.08. An inventory disclosed that the e.ooused 
was short $5448.55 in his a.ooounta. This ahorta.ge wa.s the J110ney reoeived 
for Ctih sales ma.de by the Exoha.nge during the voyage (R. 10,11,14,15,20,23, 
63-66). 

On 11 April 1947 the aocused, ilfter appropriate wa.rninga a.a to hi·• · 
rights, made ... "tOlunte.r;y statement concerning his actions a.boa.rd the Trans
port Zebulon B. Vanoe. This statement was received in evidence a.a Proseou
tion Exhibit 3. The accused stated that on 15 March 1947 his accounts were 
in order. About the 18th or 19th of March he began playing poker with members 
of the orew and in the game he lost about $2.000.00 belonging to the Exchange 
fund. When Kl.a.s~hk:a a.pproe.ohed him with a propoeition to sell cigarettes he 
agreed-i-n the hope that he would be e.ble to replace his losaes of the Exchange 
funds. He went to the s·toreroom and gave Klaschka a.nd Git.nnini four' ca.sea 
of oiga.rettes. Klasohka gave him $320.00 aa·hi• part of the proceed• of the 
tale of the cigarettes. He continued to gamble during the rest of the trip 
and lost more of the i.xoha.nge fuwia. He borrowed $100.00 trom Corporal 
Schofield in order to continue gambling. He was relieved of his dutiea a• 
Exchange officer and a checkup disclosed that he was short in his aooo\mta 
(R. 49, Pros. Ex. 3 ). 

4. For the Defe:ue 

Olin E. Teagus~ a Member'of Congress from texas, testified that duriag 
the war he wu a lieutenut colonel in _the Anq and that the accused wu & 

member of hia oommu,d during au: months of combat. During this time the 
accw,ed wu a good officer and of excellent oharaoter. His duty did not re
quire him to make an efficiency report for the accused but if he had made 
such a report he would ha.ve rated the acouaed as superior (R. 24-27). 

Ernest Fred Kl.aachk:e was recalled u a witneu for the defense and 
testified that the Exchange wu to be paid $160.00 from the aale of oig&rettea 
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regardless of the amount they- reoeived for them, and tha.t the 1160~00 wu 
to be pa.id if th~ lost money- on the dea.l (R. 55,56). 

~ stipul&tion it appeared that if Mrs. Steve G. Lach, wife of &ccuaed, 
were preae:ut she 1110uld testify-a . 

•sir,· I hate nwself for making suoh a ,tatement for we do 
love one ail.other more than anything in the world and there 
has never been anything wrong between us •. But ever since 
Steve came baok :f.'rom overseas there has been something 
lacking, the :majority of the time he is pe:1:feot. Then 

. come the momenta when at times he aots as if he doesn't 
oa.re what goea on, then there are timea when. he ha.a a .few 
drinlca and all he oa.n talk &bout is what happen.ed. Yes, 
it ia interesting to listen to but it just doesn't sound 
right to me. ·.u .for beillg routinea, no, I think he has 
never hurt ~oJle but me. Not by beating or insulting, 
just some things that he doe,. Except tor 'Wha.t has 
happened now." (R. 68, Def. Stip. 1) 

A photostatic oopy- ot aoouaed's Form 66-l showing his various· ratings, 
assignments and other data relating to his senice was introduced by,the 
defense (R. 58, Der. Stip. 2). 

6•. Charge I, the Additional Charge and the· Speoiticationa thereunder 

Ea.oh specitioation· allegea embezzlement in violation of. Artiole of War 
93. One charges the embeulement o.f i,5448.55, property- of the Transporta-. 
tion. Corps Vessel Exchange Fwa.d, and the other charges the embezzlement o.f 
t~ur oi.aes of cigarettes of the value ot about $160.00, property ot the 'same
tund. . . . 

Embezzlement is the :f.'raudulent appropriation. ot property by a person 
to whom 1t "18.8 been entrusted or into whoa e hands it he.a lawfully- oome 
(lbore v. U.S., 160 U.S. 268J MCM, 1928, par. 149h, P• 173}.- ·- . -

The evidence conclusively show-a that the aoouaed was in oharge ot the 
Exchange aboard the United States Anq Trauport Zebulon: B. Van.oe am u 
suoh ottioer he waa i:a poa session ot prOJ"'r-1.y belonging· to the TruaportatioJt 
Corpe Veuel Exe~• Fwld. During a Toy-age ot thi1 transport he sold prop• 
erty- belonging to the Exchulg• and.received ouh therefor. Thereafter he 
gambled and lost this money amounti11g to 15448.56. J.n inventory ot his 
aocows.ts revealed the shortage am the accused in his statement admitted 
that he had gambled with the mo:aey-. . The traudulent appropriatio:a ot the 
money of the ownership alleged is therefore adequately established. 

On 25 M&roh• 1947 the aoouaed agreed with some enlisted men to remon 
tour ouea of oigarettea belonging to the Exchange trCD. ~he transpart ud 

4, 

http:aocows.ts
http:15448.56
http:i,5448.55
http:happen.ed


(307) 

sell them in the black market in Germany. This tra.nu.ction wa.s completed 
and after the sale the a.ocused reoeiTed t320.00 of which $160.00 was to go 
into the Exchange Fund so that the Exoha.nge records would shaw no loss. 
When the accused deliTered these four ca.sea of cigarettes to his a.ooomplicea 
for sale in the black market he fraudulently appropria.ted them to a.n unau
thorized use and thus committed the offense of embezzlement. That aooused 
intended to make restitution for the cigarettes by eventually pa.ying into 
the Exchange fund an amount of money equal to the va.lue of the ciga.rettea · 
taken, is no lega.l defense to the charge of embezzlement (CM 275342,· Doffs, 
48 BR 31,37J CM 276435, Meyer, 48 BR 331,338). -

Specification 4, Charge II 

The evidence establishes and the aooused by his plea of guilty admits 
that on the 5th of April 1947 he borrowed the sum of $100.00 from Corporal 
Eugene Schofield. The borrowing of money from enlisted personnel by- otfi
oers has been oonsistently held to be a violation of A.rtiole of Wa.r 96 
(CM 275535, Wilson, 48 m 71,75). 

6. · )far Department records show the a.o~u.sed to be 29-8/l.2 yea.rs ot 
age and J111t.rried. He is a high sohool graduate. From Maroh 1936 to June 
1941 he wa.a enrolled in the Civilia.n Conservation Corpa. He was induoted 
into the serTice on 28 January 1942. He graduated from Officers C&ndida.te 
School and receiTed a tempora.ey appointment asa seooad lieutenant, Infantry, 
Arm:, of the United·Sta.tea, on 23 November 1942. On 23 May 1944 he was pro
moted to first lieutenant. He served in the Europea.A Theater of Operations 
from 23 May 1944 to 27 November 1945. He is entitled to wear the Comba.t 
Infantryman' a Badge a.Dd the Bronze Star Medal wita Oak Leat Cluater ill addi
tion to his theater ribbou. Hi• efficiency report•, with the exception of' 
oae submitted after the of.fenaea oharged hereia, are "Exoellent. 11 

. 1. The court wa.s legally constituted and had juriadiotion over the' 
a.ooused and of the offenses. No errors injuriously affecting the substantial 
rights o.f the accused were committed during the trial. The Board. of Renew 
is of the·opillion that the record of tria.l is legally sufficient to aupport 
the findings of guilty aDd the sentence and to wa.rran.t oontirmation. thereof'. 
Diamissal ia a.uthori&ed upon conviction of a viola.tio• ot·A.rtioles ot War 
93 t.l1d 96 and oon.finement in a ·penitentiary or other· oorreotion.al i:utitu-
tion is authorized'upon conviction of the orime of embezzlement of property 
of a value of $50.00 or more. · 

c~Judge MTDo&to 

&ak: { ::-n'J ~Cifo-= , Judge MTOoato 

___(_an__Le_a._v_e,..)________, Judge .Advocate 
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JA.GK - CM 322654. 1st I:nd 

ftttf'\ 1 ,1. 1017WIJ, JAGO, Washington 25, D. C. f, J'.} .J,. ~- , •• 

TOa The Secretary of War 

1. Pursuant to Executive Order No. 9556, 1.:ay 26, 194l:i, there are 
'transmitted here.nth for your action the record of trial and the opinion 
of the Board of Review in the case of First .Lieuter.ant Steve G. Lach 
{0-1300983), Infantry. 

2. Upon trial by general court-martial this officer was four..d guilty · 
of embezzling ~5448.55 in United States currency and four cases (200 c&rtons) 
of cigarettE:s, property of the Transportation Corps Vessel' Exchance Fu:::id, 
in violation of .ii.rticle of War 93, and of wrongfully borrowing ,100.00 from 
an enlisted man in violation of Article of War 96. He was sentenced to be 
dismissed the service, to forfeit. e.11 pay and allowances due or to become 
due, and to be confined at hard labor at such .place as the reviewi~c authority 
mie:ht direct for five years. The reviewinb authority approved the sentence 
but reduced the period of confinement to one year a~d three months and for
warded the record of trial for action under ii.rticle of War 48. 

3. A summary of the evidence may be fotw.d in the accompanying opinioll 
of the Board of Review. I concur in the opinion of the Board of Review that 
the record of trial is legally sufficient to support the £indings of guilty 
and the sentence and to warrant confirmation of the sentence. 

During :March and April 1946 accused was the exchange officer a.boa.rd the 
United States Army Transport Zebulon B. Vance. He gambled with enlisted me• 
aboard ship and lost ~5448.55,belonging to the Exchange. While in Bremerha.ven, 
Germany, on 25 ::-.:arch 1946,· accused took four cases of cigarettes from the 
Exchange store room and his accomplices later sold them on the black market. 
The accused received $320.00 from the proceeds of the sale. He planned to 
apply ¢160.00 of this money to the Exchange fund so that it would _show no 
loss.- On 5 April 1946 he borrowed $100.00 from Corporal Schofield in order 
to continue gambling. . · , 

On 6 June 1947 the Commanding General, New York Port of Embarkation, 
forwarded a. sworn statement made by accused wherein he expre.sses his inten
tion to repay the ~5490.00 embezzled by him while exchange officer aboard 
the Transport Zebulon B. Vance. 

~. I recommend that the sentence a.s approved by.the reviewing authority 
be confirmed and carried into executio~ and that a United States peniteitiary 
be designated as the place of co:nfinemeat. 

5•. Inclosed is a form of action designed effect the 
foregoing recommendation,· should 

2 b.cls , THCh¥.AS H. GREEN 
1. Record of trial Yiajor General 
2. Form of action The Judge Advocate Ge:rteral 

( GChlO 281,. 22.Aug.1947). 6 

http:THCh�.AS
http:a.boa.rd


WAR DEPARTME"Nr . 
In the Office of' The Judge Advocate General 

Washington, D. C. 

l S SEP 1941JAGH - CM 32~95 

UNITED STATES ) 
) 

v. ) Trial by a.c.u., ca:ivened at 
) Atkinson Field, British Guiana, 

Second Lieutenant PA'1'TlSON ) 10 April 1947. Dismissal, 
\ )E. THOMAS (0-2050675), total forfeitures, and confine

M3dical A.dminisi;rative ) m:mt for two (2) years 
Corps ) 

OPINION of the BOA.RD OF P.EVlEW 
. HorTEmTEIN, GRA.Y, and SOLF, Judge Advocates____,___ 

l. The Board of Review has examined the record. of' trial 1n the case • 
of the officer na.m:,d above and submits this, its opinion, to The Judge 
Advocate General. 

2. The accused ns tried upon the following Charges and Specifica-
tions a . 

CHARGE Ia Violation of' the 93rd Article of' War. 

Specificationa · In that, Second Lieutenant Pattison E •. Thomas, 
MAC, 28th Airdrome Squadron, did,. at Atkinson Field, 
British Guiana, on or about 6 0ctober·l946, feloniously 
eni>ezzle by fraudulently ·converting to his own use 
~288.00 (TWO HUNDRED & EIGHrY-EIGET DOI.LA.RS) U.S. Cur
rency, the property of' the Non-Commissioned Officers 
Club, Atkinson Field, British Guiana, entrusted to him 
for the Non-Commissioned Ofttcers Club Treasury by said 
1st Lieutenant William F. Grace, Jr. · 

CHARGE IIa Violation of the 95th Article of war. 

Specification la In that Second Lieutenant Pattisan E. Thomas, 
MAC, 28th Airdrome Squadron, did, at Atkinson Field, 
British Guiana, on or about the 22nd o:r October 1946, 
with intent to deceive, wro~fully and unlawi'ull.y- make 

·. and utter a certain check in words and figures as follows, 
to wita · 
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"l5/X547lS J.NN .A.RBOR, MICHIGAN 22 Oct 1946 

T~ NATIONAL BANK OF ANN ARBOR, :MICHIGAN 

Pay NON-COMMISSIONED OFFICERS CLUB, ATKINSOU FIELD Bearer 
BRnISli GUIANA., APO 857 c/o PM, Miami, Florida. . 

TWO HUNDRED AND EIGHl'Y-EIGHr & 00/00 DOI.lARS -----

/s/ Pattison E. Thomas 
2d Lt. MA.C 0-2050675 
353d Sta. Hosp., APO 857 

$288,00 · c/o Postmaster, Miami, Fla.• 
he, the said 2nd Lt. Pattis·on E. Thomas, then well 
knowing that he did not have, and not intending that 
he should have, any account with The National Bank 
of Ann Arbor, Michigan., far paynent of said check. 

Specification 2s {Finding of not guilty). 

He pleaded not guilty to all charges and specifications. He was found 
, guilty of Charge I and its specification and of Charge II and Specifica- · 

t,ion l thereunder. Of Specification 2., Charge II he was found not guilty. 
No evidence of previous convictions 1ra.s introduced. He was sentenced to 
be dismissed the service, to for!'eit all pay 311c· allowances due or to 
become due and to be confined at hard labor for three years. The review
ing authority approved only so much of the sentence as provides for · 
dismissal, forfeiture of all pay and allowences due er 'to become due and 
confinement at hard labor for two years., and forwarded the record of 
trial for _action under .Article of War 48. 

'3. The evidence for the prosecution is sumnarized as follows& 

In October 1946., the accused was Officer in Charge of the Non-Commissioned 
Officers Club at Atkinson Field, British Guiana (R 7, 13). On or about 3 
October 1946 Jlaster Sergeant James ·c. Rose, the Secretary-Treasurer of that 
club delivered to the accused three checks totalling $1200.00 for the purpose 
of purchasing supplies tor the club (R 7). The accused, in turn, delivered 
the checks to First Lieutenant William F. Grace, Jr., who was to make the 
actual pm-chase at St. '?homas (R 11). On 5 October Lieutenant Grace returned 
from St. Thomas rtth tb9 -supplies and $288 change (R 11), which sum he gave 

, to the accused on the .f'ollOlfjng day (R 12). Lieutenazrt Grace also told 
Sergenat Rose that m bad given the m~ey to the accused (R 12); Sergeant 
Rose Nquested the ,money from accused on two occasions but the latter failed 
to turn tm mone:, O'ffr to the club treasurer. On or about 20 October Sergeant 
Rose reported to Lieutenant Grace, the Base A.djutant, that he had not received 
tb3 mone:, from accused (R ?). Lieutenant Grace, acting on behalf of the Base .. 
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Commander, directed the accused to adjust his financial obligation due 
the Nan-Commissioned Officers Club by letter dated 22 October 1946 (R 12). 
On the same day the accused ma.de and gave to the club steward a check in 
the sum of $288.00 draffll on the National Bank of Ann Arbor, Michigan, pay
able to the Non-Commissioned Oi'ficers Club, Atkinson Field, British Guiana 
(Pros Ex l; R 7-8, l6). At ,that time, or shortly thereafter, the accused 
asked Sergeant Rose to hold the check until pay day 'When he would reimburse 
him, but also told him that,if Sergeant Rose so desired, he could deposit 
the check. The accused stated, however, that re preferred that the check 
be held (R 7-9). ii'ter giving the check to tl1e steward, and discussing 
the :matter with Sergeant Rose, the accused, by signed first indorsement, 
addressed and forwarded to Headquarters Atkinson Field, stated: "Delinquent 
account has been adjusted" (Pros Ex 2, R 17). 

On or about 5 November 1946 Sergeant Rose asked the accused to redeem 
the check, but the latter did not do so. Thereafter (R 12) Sergeant Rose 
turned the check over to Lieutenant Grace, who was then officer in charge 
of the clup (R 7, 10, 12). When asked :i.f he had any reason to believe that 
the- check was worthless, Sergeant Rose replied, •No, but I had reason to 

·' believe, strictly from a personal point of view, that it was not quite 
good. I lmew that Lt. Thomas was, at that time, more or less in financial 
straits" (R ll). 

Trereafter a Bcsrd of Officers was appointed to investigate a shortage 
in the hospital funds. At a meeting of the board, ai'ter his rights under 
Article of War 24 were explained to him, the accused stated that the check 
was not good but that up to l October 1946,. his wife had a "general bank 
account• in the drawee bank (R 13)•. 

It was stipulated that when the check in question was made the accused 
had no account in any bank in Ann Arbor, Michigan, and that there was ·no 
su::h bank as 11The National. Bank of Ann Arbor, Michigan" (R 8). 

4. The evidence for the defense is summarized as follows: 

Lieutenant Grace testified that the accused made restitution of the 
$288.00 on or about l Jan'l.ary 1947., 

Arter h:ls rights as a witness had been explained to him, the accused 
initially elected to remain silent (R 17), but subsequently reconsidered 
his decision and made an UilSlforn- statement (R 18). He stated that, acting 
as Officer in Charge of the Non-Commissioned Officers Club, he gave Lieu
tenant Grace, checks in the total sum of $1200 ltj.th which to purchase supplies 
for the club and later received $288 as change from Lieutenant Grace. The 
folio~ day he went to San Juan, Puerto Rico, to meet his wife who had 
arrived from the United States and found her penniless. He spent part of 
this money, intending to return· it, but found that he could not make res
titution because of the expense of _this trip, and expenses incurred because 
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of the illness ot one of his children. Thereafter he received an o!!'icial 
letter s18ned by Lieutenant Grace directing that he settle his financial 
obligations to the club, and that as a result thereof he made the check 
1n question and gave it to Sergeant nose. He knew that the check was 
without value although he thought that his wife had a 3mall balance in 
the bank. He stated that ha told Sergeant Rose that the cheok was not 
good and asked him to hold it until he could redeem it. He au::o told 
Rose that U the latter got into trouble about it., he (the acc1.1sed) 
11would have to do something about it" - (R 19). On 6 December 1946 he was 

· called to Base Headquarters and con.tronted with the check. On the fol-
lowing day ha made full restitution (R 20). · 

· 5. Under the S:µ,cification of Charge I the accused stands convicted 
of the embezzlement 0£ $288.oo, the property ot the Non-Co:m,issioned Of
ficers Club, Atkinson Field, British Guiana, entrusted to him far the club 
by First Lieutenant Grace, in violation ot Article of War 93. 

"Embezzlement is the fraudulent appropriation of 
prop3rt7 by a person to whom it has been intrusted or 
:into whc:ee hands it bas lawfully couii 11 (MCM 1928, par 
149.!u p 179). . · 

Too evidence shows that early in October 1947, lieutenant Grace turned 
over to the accused, as 0.f'tl.eer in Charge of- the Non-Commissioned Officers 
Club, the sum ot $288 which was due the club as ch$nge for funds advanced 
for the purchase of supplies. By bis own admission the accused converted 
the money to his own use instead ot turning it over to the lawful custodian. 
The accused stated on numerous occasions that be· fully ~.ntended to reimburse 
the fund but did not do so until December or January. 

The mere taking of the ma:ie;y temporarily for aocusedspersonal use 
establishes the offense of embezzlement. 

' 

"The act of a custodian of company funds in borrowing 
them far even temporary personal use constituted the offense 
of enbezzlement. The fraudulent conversion, llhich 1s the ' 
essence of the offense of embezzlement, exists :in such case 
despite the ·.;.fact that accused may hnve :intended to r~turn 
the money" {CM 1925:30, la:s!!n, 1 DR 38:3, Dig Op JAG 1912-40, 
Sec 451 (18); CM ?20600, Hutcheson). 

Accused!s tender of a worthless .check on 22 October 1946, and the 
later repayment of the amount of the check, constituted no .defense. The 
evidence therefore supports the findings of guilty of the Specification 

· of Charge I. · 

6. Specification l, Charge II alleges. that the accused, did, :!1tll 
:intent to deceive, wrongfully and unlawfully make and utter a check in the 
amount of t288, payable to the Non-Commissioned Officers Club, Atkinson 
Field, British Gui.a.ca, drawn on the National Dank of Ann Arbor, Michigan, 
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well knowing that he did not have, and not intending that he should have, 
any account in the alleged drawee bank, for p~nt of said check, in 
viola.ticn of Article of War 95. 

It is noted that the s~cification under consideration tails to al
lege to whom the check in question was uttered. In our opinion this 
omission is not a fatal defect for it may reasonably be inferred from tba 
s~cification that the check was uttered to the named payee of the des
cribed check, The Non-Commissioned Officers Club, Atkinson Field, British 
Guiana. It does not appear, from the record as a whole that the accused 
was in any way misled by the mentioned omission or that his substantial 
rights were injuriously affected.thereby. 

The elements of proof of the offense charged are a 

a. The maki.-rig and uttering of a check; 

b. With intent to deceiw thereby; 

c. Having insufficient .funds on deposit to pay it when presented 
in due course to the drawee bank; and 

a. Knowing that there are not., and not intending that there be., 
sufficient funds on deposit in the drawee bank to pay it when :presented in 
due course. 

The evidence fully establishes that the accused made and uttered the 
check in question, that he bad no account in the bank ill question, and that 
he knew those facts. It was also stipulated that he had no account in a.rrr 
bank in Ann Arbor., Michigan, and that there was no such bank as "The National 
Bank of ·Ann Arbor., Michigan.a 

Tm only substantial question presented by the recor-d with respect to 
· this specification is whetbar the evidence establishes sufficiently that 

the check was uttered with intent to deceive as alleged. 

Sergeant Rose stated that when the accused gave him the check in· ques
tion he asked him to hold it until J:87 day. ·The witness also stated that 
the accused told him that i£' h3 so desired., he could deposit the check, but 
that +he accused preferred that he hold it. The witness admitted that he 

. "had reason to believe, strictly from a personal point of T.Lew, that it 
,ras not quite good." In his unsworn statel'.lt!ttt., the accused stated that he 
!,old Sergeant Rose that the check was. not good. 

There is a serious doubt whether Sergeant Rose., the Club Treasurer, 
was 1n fact deceived by the uttering of the check, or whether the accused 
attempted to deceive him. Nevertheless it is clear that the check was 
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uttered for the purpose of ccncealing the accused's defalcation of the 
club I s .funds from the m3mbers of the club in general, and from any person 
who might conduct an audit~ an official investigation of the club's 
funds. The issuing of the check under the circumstances shown by the 
record was also a deceitful ruse calculated to gain temporary respite 
from official pressure upon the accused to settle his obligations to the 
club. His intent to deceive the base commander by uttering the check may 
be inferred from his indorsement wherein he stated that the "Delinquent 
account has been adjusted" (See CM 267881, lane, 44 BR 169, .176 and cases 
cited therein). - ' 

In ou.r opinion the ma.king and uttering of the check in question under 
the circumstances alleged and proved in the instant case constitutes a 

•military offense am is conduct unbecoming an officer and a gentleman (CM 
202601, Sperti, 6 BR 171; CM 249006~ Vergara, 32 BR 5, 12-ll+ and cases 
cited therein; CM 32~00,- Hutcheson}. . -

Accordingly we are of the opinion that the record of trial is legally 
sufficient to support the findi~s of guilty of Spacification l, Charge II• 

.7. The accused is 31 )'ears of age, married, and the father of two 
small children. War Departmmt records show that he attended the University 
of Minnesota for three years, taking pre--!'.lledical courses. His civilian oc
cupation was that of a personnel clerk and first-aid attendant at the Revere 

, Copper and Brass Company, Rone, New York. · He enlisted in the Army on 25 
January 1943 and was commissioned as_ a second lieutenant, Medical Adminis
trative Corps, Army of the United States, on 15 November 1944. His efficiency 
ratings of record show that he was rated "E~cellent11 from l5 Novenilier 1944 
to 30 June 1946, and "Unsatisfactory" for .. the period from l July 1946 to 31 
December 1946. In J.arch 1946 a forfeiture of $75 of his pay was imposed 
upon him under the provisions. or Article of War 104. for overstaying a leave 
three days. 

/ s. Attached to the record of trial is a recO!IIIOOndation far clemency 
·signed by the law im,mber wherein re recommended that the sentence to con
finement be reduced to one year far the reason that the accused is the head 
or a family with two minor children, 6 years and. 20 months of age, respective._ 
ly, and. also because of the officer's prior good record and efficiency in the 
administration of the Non-Commissioned Officers Club. There is also attached 
to the recor~ a letter from Mt-. Ralph o. Marron., dated 23 April 1947, wherein 
he urges clemency on behalf of the accused. 

, ' , 

In addition to the foregoing, comideration has been given to a letter 
from the accused dated 19 April 1947, addressed to the Staff Judge Advocate, 
wherein m alleged various :irregularities in connection with the trial. -

6 



(315) 

9. The court was legally constituted and had jurisdiction of the 
person and the offenses. No errors injuriously affecting the substantial 
rights of the accused were committee!. In the opinion of the Board of 
Review· the record of trial is legally sufficient to support the findings 
of guilty and the sentence as modified by the reviewing authority and to 
warrant confirmation thereof. A sentence to dismissal, total forfeitures., 
and confinement at hard labor for two years is authorized upon a conviction 
of violations of Articles of War 93 and 95. 

-~..........--·---~-·~ .....~-~4------' Judge Advocate-- ·-
Judge Advocatemii*"4½ 

_.._/f_~---~...._.....tl_q....··......,..__·__., Judge Advocate 
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JAGR - C1C 322695 lat Ind 

JAGO, Dept. ot the J..rrey, lre.shingt~n 25, D. c. 

1'0t the Secretary ot the .1:nq 

1. Pursuant to Ex:eoutive Order No. 9566, d.a,ted 26 llay 1945, there 
are tranadtted herewith for your aotion the record of trial and the 
opinion ot the Board of Renew in the oase of Second Lieutenant Pa.tt1101\ . 
E. 'thcaa1 (0-2060676), lledio&.l. Adainistrative Corp,. 

2. Upon trial by ~eneral oourt..artia.l thil officer was found guilty' 
of the embezslement of 1288, the property of the Ion-Commissioned Orticer1 
Club, Atkinson Field, Britiih Guiana, in Tiolation of Article ot War 93 
(Speo, Chg I) and of •at:I ng and uttering w1 th intent to deoeive a check 
in the amount of $288, paya.ble to the llon-Comaisdoned Officers Club, 
Atkin.son Field, British Guiana, drawn on 9: bank in which he had no a.ocount, 
in violation ot Article of Wa.r 96 (Spec 1, Chg II). ?lo evidence ot 
prmoua convietion1 was introduced. He was sentenced to be d1111d.ued 
the .service, to forfeit all pay and allowances due or to become due, Qd 
to be oonf'i:ned at hard labor tor three years. the renewing authority 
approved only so D1Uoh of the sentence as ·provides for dismiual, total 
tor.f'eitures, and confinement at hard labor tor two years and .f'orwar4ecl 
the record o.f' trial tor action under Article of Wa.r 48. 

s. .l SUl!IIIUj" of the evidence may be found ·1:n the aocompan;ying opbdOD 
ot the Board ot Rerl8W'. The Board or Review ia of the opinion that the 
record ot trial is legally su.f'ficient to aupport the finding• ot. guilty 
and the sentence as modified by the reviewing authority' and to nrrant 
confirmation of the sentence. I concur 1n that opinion. 

The aoouaed wa1 the Officer-In-Charge ot the Xon-COllllliesioned Officers 
Club, Atkinson Field, British Guiana. On 6 October 1946, he reoeiTed 1n 
trust .f'or such club, $288.00 in cash. whieh-wa1 the property of the Bon
C0111111issioned Officers Club. He tailed to return this money to the Club 
Treasurer and uaed it for his own purpose. On 20 October 1946 the tailure 

. to return the money- wa1 reported to the Base Adjutant who, acting in 
behAlt o.f' the Bue COl!IIUlllder, directed the acouaed to adjust his delinquent 
tiZIAncial obligations due the Ion-Commissioned Officers Club. On 22 
October the accused signed and gan to the Club Treasurer. suggesting that 
it be held but stating that it might be deposited, a check clra-w upon the 
National Bank of Ann Arbor, Michigan, payable t~ the llon-Com.iaaloned. 
0.f'ficers Club, Atkinson Field, British Guiana, in the aum. of 1288.00 
Therea.t'ter the accused by, signed indorsement addreued and forwarded. to 
Headquarters Atkinson Field stated ndelinquent account baa been adju1ted.• 
The accused requested the Club Treasurer to hold the oheok abOTe deecribed 
until pay- day. ?he eTidenoe ahowed that the check -.a held un.til December 
1946, at which time, not having been redeemed, it was turned over to the 
Bue Adjutant. By stipulation it is ahown that Lieutenant thana1 had no 
account in the bank on whioh this check was drawn and that in f'aot' no such 
bank existed. 
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In Deoember 1946 or early January 1947 the accused made restitutio·~ 

in full. 

4. Attached to the record of trial. is a recommendation for clemenCT 
aigned by- the law member wherein he recomnended that the sentence to 
confinement be reduced to one year for the reaaon that the accused is the 
head of a family- with two minor children, 6 years and 20 months ot age, 
respeotiTely, and also because of the officer's prior good record and 
efficiency in the administration ot the Hon*Co:mmissioned Officers Club. 
there is also attached to the record a letter frcm lire Ralpho. :Marron, 
dated 23 April 1_947, 1'iher~in he urges elem.ency- on behalf ot the accuaede 

In addition to the t'oregoing, consideration ha.s been given to a 
letter frcn acoused, dated 19 April 1947, to the ste.tt Judge Advocate 
wherein he alleged that the law member and the-trial judge advocate 
had discussed the case on its merits prior to trial and that he was 
arbitrarily denied counsel of his choice. By direction ot the reviewing. 
authority these allegations were investigated by an air inspector. rhe 
report or this investigation shows that a certain witness, mentioned by 
accused, with respect to ',;he alleged conversation between the law member 
and the trial judge advocate,did not substantiate the accused's allegation. 
Both officers denied that they had discussed the case prior to trial. The 
commanding officer of the individual defense counsel, initiall7 requested 
by accused, refused to make him available due to the nature of his other 
dutiea. Thereafter aooused requested other individual counsel who was 
made available to him and who defended him ably at the trial. 

5. In view of all the oiroum.stances in the ease including the 
_ recommendations for clemency on the pa.rt or· the law men.ber, I recommend 

that the sentence. as modified by the reviewing authority. be oonfi:naed, 
but that the period of conf'in91D.8nt be reduced to six months. that as thus 
modified the sentence be carried into execution and th&t an appropriate 
United States Disciplinary Barracks be designated as the place ot confine• 
ment. 

6. Inoloaed is a form of action designed to oarey the foregoing 
recommendation into effect, should such recommendation meet with your 
approTIJl, 

' \ 
'-, \ 
} \ 
:""'-LL-...-..___) 

2 Inola THOMAS R. GREE?i 
Record ot trial Major General 

2 Fona of' action The J~dge Advocate General · 
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WAR DEPARTI.IBNT 
In the Office of The Judge Advocate General (319)

'Washington, D. c. 

JAGK - CM 322n6 
2b JUL 1947 

UNITED STATES ) 
) 

PHILIPPINES-RYUKYU$ COMMA.ND 

To ) Trial by G.C.M., convened at Headquarters 

Private WILLIAM L. RHODES 
) 
) 

PHILCOM, PHILRYCOM, APO 358, 16 and 17 
January 1947. EA.CHa fo be hanged by 

(RA 34104412), 3693rd TC Truck ) the neck until dead. 
Company, and Private SAi'll.iUEL W. ) 
HE1IDERSON (RA 42250627), 3526th) 
TC Truck Company ) 

OPINION of the· BOARD OF REVIEW 
SILVERS, MaAFEE: and ACKROlD, Judge Advocates 

1. The Board ot Review has examined the record of trial in the case 
of the soldiers named above and submits this, its opinion, to The Judge .A.d• 
voca.te General. 

. 2. The accused were jointly tried upon the following charge and 1peoi
fica.tion1 

CHA.RGEa Violation of the 92nd Article of V(ar. 

Specificationa In that Private First Class William L Rhodes, 
3693rd TC Truck Company and Priva.te Sa.muel'W Henderson, 
3526th TC Truck Compa.ey, acting jointly and in pursuance of 
a common intent, did in conjunction with Private Carl J Kemp, 
624th Port CompaIJY, at Manila, .Philippine Islands (APO 75) on 
or about 27 October 1946, with ma.lice aforethought; willfully, 
deliberately, feloniously, unlawfully, a.nd. with premeditation 
kill one Private First Clasa John P Butler, a human being, by 
shooting him with a rifle. · 

Each accused pleaded not guilty to and was found guilty of the charge and 
specification. Evidenoe of one previous conviotion by summary court-martial 
was introduced as to the aocused Henderson. All the members present at the 
time the vote was taken concurring therein, ea.oh accused was sentenced to 
be hanged by the neck until dead. The reviewing authority approved the sen
tence as to each and forwarded the record of trial for action under Article 
of War 48. 

3. Evidence for the Prosecution 

The prosecution and defense stipulated that the report of & neuropsychiatric 
examination of the accused, then in the process of being completed would show 
that accused were able to participate in their defense, and that the report 
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would be :ma.de a part of the record when completed. The law member rejected 
the- stipulation and it was withdrawn (R. 6). 

Private Carl J. Kemp, 624th TC Port Company, APO 75, testified that at 
about 2116 hours on the evening of 27 Ootober 1946 as he was walking down 

·the-street near the enlisted men's club a jeep came alongside and soireone 
said, 11 Kemp get in." The witness observed that Sergeant Vincent Mi.lto11. wa.s 
the driver of the jeep and Sergeant John Nelson was riding in the rear seat. 
He complied with their request and got in the jeep which was driven "down 
to the corner directly in front of the 3526th Motor Pool. 11 The three men 
dismounted and were met by the accused. (Privates Henderson a.nd Rhodes), 
Private Alvin J. Martin Blld Private John P. Butler. Sergea.nt Nelson and 
the accused proceeded to search Butler. Nelson· stated that· Butler and a· 
person referred to only as 11Spenoer• llvrere supposed to have a fist fight,• 
but that he wa.s not goillg to let them fight around the club, u it might 
ca.use the olub to be closed and that Sergeant Milton was going to take them· 
to a place where they could fight. The witness asserted that "they"· told 
him he could go along 11if' I like to see that they did not draw e:ny weap0118 11 

(R. 14,20). The parties, including Spenoer, then loaded in the jeep and 
· drove 11down the roa.d11 (apparently Espana Extension) and Kemp stated that 
the following occurred a 

11A. We went down a.bout a quarter of a mile and stopped " 
everyone got out of the jeep except ~ergeant Milton - after 
everyone got out, gergeant Milton turned around a.nd went baok 
to the oompa.ey. Then, Private Henderson hit Butler - knooked. 

· him. down - Butler stood up - Henderson hit him a.gain - lcnoolced 
him down. l',hen he waa dowu, Priva.te Rhodes took: & carbine and 
hit him and then he stood up again - they pulled him over in the 
weeds, on the aide of.the street. Then, Spenoer hit him with 
his f'ists - knook:ed him down. When he got up that time, Henderson 
aak:ed him what did he have to say - Butler said, ·•You got me wrong.• 
Then Henderson shot - Butler fell - we all st9.l"ted to walk: a.way -
Rhodes said, •Wait a. minute. 1 We stopped - Rhodes went ba.ok, 
trained the gun on Butler and fired a.n.other shot. We all re-
turned back to the club. 

11
~. Did you see Henderson tire a ahotf 

•.1.. Yes, sir. 
IIQ. With what! 
•.1.. Carbine, dr~ 
•Q. 'Oarbillet 
•A. · 'j'ea, air•. 
!IQ. Did. you see Prin.te Rhodes tire a. shot!
•A. Yes, sir. 
•Q. With what! 
•.1.. A oarbine,· air. 

· -Q. Haw do you bow they- were fired? 
•A. Beoause r' heard the shot, sir - I waa loolcing right at them.• 
(R. 14-15) 
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PriTate Kemp ata.ted f\,,_•ther that as they were riding in the jeep •spenoer 
told Butler that he had got this boy picked up and sent to the Stockade a.nd 
was telling that he /Jutl6i7 was a. CID snitoher" (R. 16). On cross-examina
tion Kemp stated that he did not attempt to stop the fight, that he was 
afraid, but that no one "had anything against him. n He reiterated that 
Spenoer, Privates Henderson and Rhodes had guns, a.nd that Spencer ha.d the 
•sub-Thompson. 11 After the shooting the men returned to the club, however 
Rhodes, Henderson and Spencer went to Sergeant :i.folson' s quarters and left the 
weapons on his (Nelson's) bed (R. 19). 

Private Alvin J. Martin, 3448 TC Truck Company, a witness for the prose
cution, stated that he did not know the a.caused by name but did know them by 
face a.nd remembered that uthese two men shot a. friend of mine and I happened 
to be there a.t the time. 11 He identified a photograph, Prosecution Exhibit A(3), 
stating, "That's Butler. 11 On the evening Butler was shot he (Martin) lent 
him five pesos to get some whiskey. Later in the evening, at the enlisted 
men's club, Butler 0 stepped on some fellow's feet 11 and an argument ensued. 
Martin took Butler away toward the PX. As they walked along the street a 
jeep droTe up and "tha fellow 11 dismounted and ordered them to get into the 
jeep. •0ne boyu had a Thompson sub-machine gtm pointed toward Martin. The 
jeep was driven some distance and stopped near the 3526th motor pool. Martin 
stated that he and B1.1tler were ordered out of the jeep and 11this fellow they 
called Robin Hoodu accused Butler of being the person who had slapped his face. 
Robin Hood thereupon slapped Butler and told the driver to take them out •1,y 
the old trucking outfit - we are going to let him go. 11 When the driTer reached 
his destination the men dismounted and the driver left th~ area in the jeep. · 
Butler was "standing up on the grasses 11 and the accused Rhodes beat him with 
a carbine. Aocused Henderson walked up with a carbine in his hands a.nd said, 
11Give it to him on the left hand side." Henderson then shot Butler, who fell 
to the ground, and turned to .Martin and said, 0 You with him. f!utleiJ all the 
time1u to which Martin replied, 11 No. 11 Someone said, "Let's go, n and the men 
started walking 11up the road II leaving Butler lying in the grass. As they were 
walking away Rhodes &a.id, "I better go baok and shoot him again to make sure 
he's dead, ••• so he went back and shot him again - so, we crossed over to 
the left hand side of the road and went baok to those oompe.ni ea. 11 The wit-
ness was positive that eaoh of the accused had a oarbine and that ea.oh fired 
at Butler. It was dark but he heard the report and saw the flash from the 
barrel (R. 24-30). 

On cross-examination Martin stated that near the PX, before their 
departure, he and Butler were surrounded. by the men with the· weapons a.ad 
ordered to get into the jeep for the trip to the •old truoldng outfit.a 
When Butler was shot he (Martin) wa.s atanding within & few feet of the &o• 
oused and could haTe •grabbed him, but it didn't make sense - there was & 
man there with a. sub-Thompson, air - there is no use me risking my life 
for him.• The witness stated that he went to bed ''thinking about what must 

do 0 and after the body lta.s found on the following morning he decided to go 
to his oompa_ni oommand.er, Lieutenant Heu, and tell him who killed Butler if 
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the officer would promise to proteot him nfrom these fellowa." The officer 
promised protection and he related what had happened (R. 33) • .Ml.rtin ns 
aaked by defenae counsel to describe the uniform worn by Private Henderson 
on the night of' the homicide. The witness replied. n1 don't worry a.bout no 
uniform if a ma.n is going to kill him. 11 He stated that the nearest ,light 
from the pla.ce where Butler wa.s shot was a.bout two blocks a.w:7 and tha.t it 
waa dark that night but 11the moon was bright enough and he Lllenderao'if wu 
standing right next to me - I seen him" (R. 34). In response to questioni 
by the court Martin red'f'irmed tha,t •1t was moonlight when the tiring took 
pb.oe 11 and that the time wu_ a.round midnight (R. 36). , 

The proseoutio:a offered in evide:aoe, subject to objection by the defense, 
Proaeoution Exhibita B and C (purporting to be statements made by each a.o-:
oused). The defense umounoed that it had no objection to the introduction · 
of these exhibits. The la member observed that the party taking the sta.te
ments was not before the court and questioned the propriety of reoeiving 

. the tendered do cumenta in evidence without further proof. The court was 
closed a.nd upon being opened the le:vr member announced that the documents 
marked Prosecution Exhibits B and C which' had been tente.'tive ly admitted in 
evidence would not be received (R. 38). 

First Lieutenant Feliz A. Siegm,.n, :MC, 3rd Medical La.bora.tory, Mandalu;yon, 
Rizal, identified and there was received in evidence as Prosecution Exhibit 
D a preliminary report of death of nmrrr.rn, JOHN, A.SN RA 32 632 280," oer
tifying tha.t on 28 Ootober 1946 at 1000 hours a·post-mortem examination was 
performed on Butler's body at the 19th Medioa.l General Laboratory, APO 75 •. 
This certificate bears the signature of Lieutenant Siegman and sta.tes tha.t 

"••• death was determi:aed to be due to a gunshot wound of the 
thorax with hemorrhage in the right pleural cavity and tre.naeo
tion of' the cord; another gunshot wound into the abdominal cavity 
with multiple perfor•tions and severa.noe of the small intestine a.nd 
hemorrhage into the paritoneal oavity." · 

There was also received in evidence an "Autopsy Protocol, u :marked Prosecution 
Exhibit E, dated 28 October 1946 and signed by Lieutenant Siegman, showing 
the cause of' death as stated in the preliminary report of death. Lieutenant 
Siegman testified that he performed the a.utopsy on the body of Butler uui 
witnessed the taking of photographs of said body._ The described photographs 
were received in evidence without objection aa Pro1ecution Exhibit A {Al to 
A.5, inclusive) (R. 9-10). 

4. For the Defense 

The law member expl&ined in detail the testimonial rights of the a.ccused 
and ea.ch eleoted to be sworn a.a a witness (R. 38). The aocuaed Rhodes stated 
that on the evening of 27 October 1946 he and his girl friend left the club 
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at about •9,30° to go home and_when they reached the 3526th Motcr Pool area 
a fellow named Spenoer drove. up in a jeep and said, "Rhodes, come on with 
me ••• we are going down Espana (Avenua) b eca.use some Filipinos a.re starting 
trouble. u Rhodes told his girl friend to go ba.ok to the club and wait for 
him a.nd he got in-the jeep. He 0 seen five (5) people in the jeep - it wa.e 
the fellows by the name of Butler, Martin, Spencer a.nd Kemp." bnen they 
reached the Battalion PX, Henderson was crossing the street and Spencer 
told the driver Milton, •stop the jeep here comes Henderson.• Spencer got 
out of the jeep, took Henderson aside, and talked to him privately; then 
Henderson e.nd Spencer got into the jeep. The parties drove about one 
quarter mile down Espana Avenue, and Spencer said to Milton, "This is far 
enough - turn the jeep around." Milton turned the vehicle around a.nd cut 
off the lights. Spencer said,. "Everyone get out of th~ jeep." ~he parties 
dismounted, Milton left with the vehicle, and Rhodes stated that the follow
ing occurred& 

0 
••• Spencer started to question Butler about something that ha.d 

happened the night before at the Enlisted Men's Club. I heard 
Spencer ask Butler, '~ny did you pull the forty-five on me la.at 
night and slapped mef' Butler replied, 'You have the wrong guy 
and I did not slap you last night.• Spencer said, 'You are a lia.r, 
you did slap me last night. I have a witness here by the name ot 
Kemp' - Kemp also a aid, 'Yes.' At that time, Spencer hit Butler 
and knocked him down, so I replied to Spencer, 'Vihat is this all 
about?' I said, 'You told me that Filipinos were starting trouble. 
I don't see an:, Filipinos here.' So, Spencer said to me, 'I wanted 
you to come along because Butler is supposed to have a gang.' So 
I says that I don't have anything to do with that - I don't know 
a.eything about this trouble.' At that time, I asked Martin a ques
tion - I uked Martin was he in the Fifth Replacement in the month 
of March. Martin said, 'No~ 1 · He said, 'Wey?' I just wanted to 
knOW' because I went through the Fifth Replacement in the month ot 
.March - I thought I'd seen him over there. He says, 'I have only 
been overseas a month - month and a halt•' So, I sqs, 'I guess you 
are not the one.' So, I asked .Martin, ·~ is he beating him up 
like that?' He said, 'l don't know, I only got out with Butler, 
tonight.• I and Martin was talking in normal conversation when 
the first shot was fired, so I turned 1u·?und and I looked - Butler 
was on the ground, so .Martin replied, •Let's get s,ray from here.' 
At that time, another shot was fired - so, Martin said, 'Shall we 
run?' I said, •rt is up to you.' By that time I had gotten into 
the road - I looked baok across the street - Spencer was removing 
a blue or black jacket that Butler had on. Kemp replied, 'Yfua.t 
shall we do with this jacket?' Spencer said, 'I will take ca.re 
of that.' After he pulled the jacket off Butler, we &11 got back 
to the street and baok to the Enlisted Men's Club. Someone asked 
the question, '~nat shall we do with the rifles?' Spencer said, 
'Leave that up to me. I will take care of that, too. 1 . So, I went 
inside ·the Enlisted Men's Club. I stayed there approximately ten 
(10) minutes - long enough to drink one beer - then, I and my girl 
friend left and went home. That's the end of wha.t I have to say.• (R. 40) 
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On cross-examination Rhodes stated that when he got in the jeep he noticed 
three weapons and when they reached the scene of the shooting, •Henderson 
on my left had a. Sub-Thompson. This boy, Spencer, ha.d a carbine a.nd the 
third carbine, I had slung on my left shouldera (R. 44). "Someone struck 
Butler, the first time it was by Spencer and he wa.s knooked down. 11 Kemp 

.had the magazine which beloneed to tho Sub-Thompson a.nd "he hit him with 
the magazine clip - Butler fell again." Rhodes userted that Martin did 
not have a gun and the reason he (Rhodes) had the carbine was because he 
happened to be standing by the jeep when the guns were distributed a.nd 
Spencer passed one to him. Martin asked him, "'Y.ny don't you stop him?' I 
said, 'I don't have any right to stop him becauae they lied to me already. 
They said it was Filipinos starting trouble and they told me they are coming 
up here to 'settle the' argument, themselves. ' 11 The witness heard ttro shots 
but could not state the relative position of himself with the person or 
persona firing the weapons (R. 45). At the time of the shooting Rhodes stated 
that he did not attempt to ascertain who fired the shots and that he did not 
see the person firing, however, the report of the guns ca.me from his right 
where Kemp, Spencer, Henderson a.nd Butler were standing. Henderson had the 
Sub-Thompson in a dra1ill position and Spencer had the other ct.rbine. About 
three minutes elapsed between the first and second shot e.nd·someon• sa.id, 
MLet's get a.way from here 8 (R. 48-49). 

On redirect examination Rhodes stated that Spencer nha.d more to do with 
· the whole thing than anyone because Butler wu the 011.e - they were the ones 
arguing. u He then asserted that it was Kemp who had the sub-machine gUJ1. 
(R. 50). 

The a.ccused Henderson testified that on the night or 27 Octob"r 1946 
the·tollowing ooourreda 

"••• On the night of October 27th, 1946, in the Enlieted Men's 
Club, I wu in there standing at the bar drinking beer. I was 
there a while drinking beer and •an uproar started - a.n argwnent. 
From what I saw, ·this argument was between this fellow Butler 
and some other fellow - the other fellow I do not recall. After 
this argument was over the fellmr went a.t the be.ck and sat at a. 
table. While ·r was standing at the bar, Kemp - he was behind the 
bar - he was working a.t the bar, - so he told me that he wanted 
to get even with this fellow - I said, 'What fellow1' So, he 
told me the one with the blue jacket on, 'Which was Butler. I asked 
him, 'Why?' For some reason he never gave me a. definite answer. 
That pa.ssed on for a. while, then he asked me to let him know when 
Butler would leave out of the club - so, I told him O.K. Then I 
walks· out on the porch of the club and to my left, from the porch 
of the club is a little room - screened in, and someone called me. 
So, .I goes down or the porch and goes to my left, toward the room. 
It W8.8 Private Kemp in the room, with the sub-Thompson - or there 
was a little table in the room - he had the Thompson on the table, 
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facing to the screen, facing towards the outside. So, he asked 
me had Butler ca.me out as yet. I told him I did not know - I 
hadn't seen him since I was in the club. Then. I was standing 
on the outside - I stood there for a while and Kemp - he ca.me 
out of th~t door, out of the little room with a poncho on, bulging 
out and goes down the street. He goes down the street - where to, 
I don't know because I did not go. Here I hunt around for a while 
and then I decided I e.m going to go to my girl friend's house. I 
goes out through the yard of the officers club, part of which is 
directly in front of the Enlisted Men's Club, - and e.s I go through 
there - when I got through there, to the street, which is almost 
in front of the PX, a jeep was standing on the front of the PX. 
I was called then - someone got out of- the jeep, which turned out to 
be Spencer. He asked me, •Come on and go with us.' 1hey was having 
trouble with some Filipinos. Well, I goes up to the jeep - Spencer 
e.nci I and as I got in, I saw the following soldiers in it, which were 
Private Butler, Private Martin, T/4 Vincent - I don't recall his last 
name - Nelson, Kemp, Rhodes - then Spencer and :myself got ia. So, 
then I asked them - the men, 'what are you doing with all these 
fellows in here?' He said, 'Don't worry about it.' Those were 
his exact words - we ieave there and go uown to 3526th Motor Pool. 
'£hen, Spencer said, 'Yie will get out here.' hell, he gets out -
we gets out, YJ&.rtin and Butler were frisked by Spencer and Kemp. 
At the time they were being frisked, Nelson w~s talking to them 
about something. Then, Nelson leaves - after that, Spencer asked 
all of us to get back in. 1'hen, we turned around, goes up by 
3448th ~uarterma.ster Truck Company - turned left to Espana Avenua -
turned right, ribht down Espana Avenue which is about I would sa:y 
about a quarter of a. mile. Spencer said, 'This is far enough. We'll 
get out here.' _Then everyone gets out - Spenoer taken a. carbine -
giving Private Rhodes one. Then, Kemp was with the Thompson-sub. 
After we got out, T/4 Vinoent Mil tori, the driver - he went on away 
- he went away. Then, they walked a.way from the road and I heard 
Spencer talking to Pri va.te Butler - it was about something he.d 
happened between hint and Butler. A while past during tha.t time. 
Private Kemp gave me the sub-Thompson and told me to let him know 
if aeytb.ing worse come, he said he had the clip. -Well, during th.at 
time, when we were told that some fighting went on back there between 
Kemp - at least Kenp and Spencer attacked Butler - then, all of a 
sudden I heard was a shot and looked like before I turned around. 
then, I heard another shot. ·well. when I heard this shot, after I 
turned around, Spencer said, 'Let's go.' I asked him - I said, 
'Who fired the.shot?• He said, 'Don't worry about it.' Then, we 
left there - the area back to the olub and I went to my company." 
(R. 51-52) 

Henderson stated further tha.t Kemp had the 9 Thompson," removed the clip, 
and handed the gun to him requesting tha.t he stay olose to the road to let 

' . 
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them. know if a oar approached. He did not see the shooting inasmuch as he 
was facing in the opposite direction, and the sounds produced by firing 
carbines and ma.chine guns appear similar to him (R. 52)•.· 

On cross-examination the witness admitted that he was not forced to get 
into the jeep, he was merely asked to go along. Butler was not a volunteer 
but was ordered by Spencer to get into the vehicle_ (R. 56). 

The defense requested the court to take judicial notice of the weather 
"that night, n asserting that '~ve called the Fleet Weather. Central this 
evening.and they maintain a record at this Naval Installation and this record 
will show that the moon rose at 07~0 hours on the morning of 27 October 1946 
local time and set at 1910 hours, in ~he evening of October 26, local time, 
and the record further shows that there is no moon at the time that this in
cident is alleged to have occurred. 11 The prosecution objected and the oourt 
refused to aocept the s ta. tement without further proof. The detena e did not 
pursue the matter further atld rested (R. 57-58). 

5. The court's refusal to admit in evidence the tendered stipulation 
concerning the mental responsibility of accused was not error. Had there 
been any doubt as to the sanity of accused and had their mental responsibility 
been brought in issue, then the court could properly have determined that 
issue, however, the stipulation was, at most, pre:ma.ture azrl the presumption 
of sanity furnished sufficient basis for the court to proceed to hear the 
evidenoe (MCM, 1928, par. 350, p. 26 and par. 63, p. 49 ); Neither was it 
error for the court to refuse to take judicial notice of the moon's phases 
on the night in question, upon the statement of counsel that he ha.d e&lled. 
the weather observers. Although judicii.l notice extends to matters of common 
knowledge, whioh need not be proved, for neither justice nor the law requires 
a court to profess to be more ignorant than the rest of mankind, yet to ex
pect the court, without some evidence, to oonclude that t_he moon set a.t 
1910 hours on a date about two and one-half months prior to the date of the 
trial·would appear to go beyond the limits of judicial knowledge. (See Yihar• 
ton's Criminal Evidence, 11th Ed., Vol. 1, sec. 16-l9J MCM, 1928, par. 125, 
P• 134-135.) 

Consideration of the entire record reveals that the following facts 
are undisputeda 

That a soldier named John P. Butler had a.n argument or disagreement with 
a person named Spencer at the enlisted men's club on the evening of 27 October 
1947. Butler was accused of being a Criminal Investigation Division informer. 
Later the same evening Sergeants Nelson and 1tilton secured· a jeep a.nd then 
assembled together, Spencer, Kemp, the accused Rhodes and Henderson, Mu-tin 
a.Di Butler (the deceased). l'he jeep contained a. Thompson sub-::na.chine gun 
a.nd two carbines. Butler and :Ma.r~in appear to have been forced to enter the 
je~p. The others appear to have been volunteers. Milton then drove them 
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some dista.noe, guessed to be a quarter of a mile, out a dark road where 
Spencer, apparently in oomniand, direoted that the men dismount. Spencer, 
Rhodes and Henderson eaoh took one of the weapons. Butler was beaten and 
then two bullets were· fired ipto his body, from which he died. He was un
armed and pleaded with his assailants, saying, "You have me wrong." 

The accused deny firing either of the shots that killed Butler. They 
contend that they were not looking in the direction of the viotimwhen the 
shots were fired and do not know who did the shooting. They had gone &long 
upon representations having been ma.de to them. that Filipinos were causing 
trouble and that the mission was to subdue the Filipinos. Mlrtin stated 
positively that he saw Henderson fire the first shot a.nd that after they 
had started to leave the scene Rhodes went back and fired the second ahot · 
into Butler's prone body to make sure he was dead. The witness Ksp like
wise stated that each acou.sed shot Butler. Kemp appears to have been an ao
complioe, and although the uncorroborated testimony of an accomplice is to 
be considered with great caution (MCM, 1928, par. 124a, p. 132), the tes• 
timony of Martin, obviously not an accomplice in the homicide, together with 
the other facts and oircumstances, not only supply adequate corroboration of 
Kemp's testimony but furnish adequate basis for a conviction irrespective 
thereof. \ · 

The evidence shows beyond doubt that Nelson and Spencer planned to lure 
or force Private Butler to go to a remote area under pretenae of engaging in 
a fist fight with Spenoer, and there to kill him for the deolared reason that 
he was a C.I.D. informer. To effeot the enl purpose they reoruited, among 
others, the aocused (Rhodes a.nd Henderson), and Spencer handed eaoh of them 
a weapon when they dismo'lmted from the jeep at the a.ppob.ted place. Butler 
was beaten and shot twice. The eyewitnesses Martin and Kemp each state that 
-Henderson fired the first shot and Rhodes the seoond. The medical testimony 
shows that Butler died as a result of these bullet wounds., The offenses of 
eaoh is therefore murder, defined as the unlawful killing of & human being 
with malice a.forethought. .Malioe aforethought ma.y exist when the aot i1 un
premeditated, and if it be oonoeded that accused departed from the motor pool 
area in an honest belief that the mission was to subdue Filipinos (which 
statements find no corroboration in the reoord), it would yet be murder if, 
when they sliot 3utlei- they intended to oause his death or grievous bodily 
ha.rm (exoept when death is inflicted in the heat of sudden passion, oaused 
by adequate provocation) (MCM, 1928, par. 148a, pp. 162-163). Butler was 
shown to .have been unarmed and did no more tha.n to plead for mercy. The 
killing was therefore without adequate provocation, or any provoeation recog
nizable.in law. Finally, the evidence.shows that Butler died as a result of 
two sef8.r&te bullet wounds, one of which wa.a inflicted by each accused. The 
contributions of each toward the death of the Tictim are therefore attributa.ble 
to both, each having set about to kill Butler, and it was unnecessary for the 
oourt to determine whether either bullet wound, independent of the other, was 
in itself sufficient to produce death (CM 248793, Beyer, 50 BR 21J CM 314404, 
0'Nea.l). 

9 
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6. The charge sheet shows that accused Rhodes is 24 years of age and 
that he was inducted into the Army on 29 March 1941. He was discharged on 
27 November 1945 and ~eenlisted on 28 November 1945 for a period of three 
years. Accused Henderson is 22 yea.rs of age and entered the servioe on 23 
~uly 1945. 

7. The court was legally oonstituted and ha.d jurisdiotion over the ao
cused and of the offense. No errors injuriously affecting the substantial . 
rights of the aocused were conmrl.tted during the trial. The Board of Review 
is of the opinion that the record of trial is legally sufficient to support 
the findings of guilty and the sentences and to warrant confirmation of the 
sentences. Death or imprisonment for life is mandatory upon a conviction 
for murder in 'Violation of Article of War 92. 

Judge Advooate 

Judge Advooate~j& 7Y]wf-,-· 
!Pn La~we , Judge Advocate---------------· 

• 
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JAGK CM 322716 1st Ind . j' '.-Au(', J l. ::.:-' .. _.,.. ..
TID, JAGO, Washington 25, D. C. '

TOz The Secretary of War 

1. Herewith transmitted for the action of the President are the 
record of trial and the opinion of the Board ot Review 1n the case of 
Private 1filliilll L. Rhodes (RA 341~12), 3693rd TC Truck Company, and 
Private Sanuel w. Henderson (RA 42250627), 3526th TC Truck Compacy. 

2. I concur in the opinion of the Board ot Review that the record 
of trial is legally sufficient to support the findings of guilty and 
the sentence as to ea.ch accused iUld to warrant confirmation thereof. 
Under all the circumstances ot the case, I am of the opinion that the 
death penalty is not required. I therefore recommend that the sentence 
as to each accused be confirmed but commuted to dishonorable discharge, 
forfeiture ot all pay and allowances due or to become due, and confine
:r::.ent ~t ha.rd labor for the term of the natural life of each accused, and 
that a u. s. penitentiary be designated as the place of confinement. 

3. On 19 June 1947 Mr. Daniel J. Pinsky, Attorney of New York Cit;r, 
appeared before the Board of Review, made · oral argument, and filed brief 
in behalf ot the accused Henderson. Consideration has been given to a 
letter dated 6 June 1947 from Honorable P. H. Drewry, .Member ot Congress, 
inclosing a certificate £ran the clerk of the Hustings and Circuit Court 
of Petersburg, Virginia, showing that Henderson has no previous criminal 
record. Consideration has also been given.to communications from the 
parents of Henderson inclosing a petition for clemency signed by numerous. 
citizens ot Petersburg, Virginia. · 

4. Inclosed are a draft of a letter for your signature trana'llitting 
the r~cord of trial to the President for his action and a form of Executive 
action designed to carry into effect the recommendation hereinabove made, 
should such action meet with ap1;rov:~. 

·~i~6 Incls 
1. Record of trial Maj or General 
2 • Drft 1 tr sig S/w nte Judge Advocate General 
3. Form of Ex:. action 
4. Brief ot counsel for ac~used 
5. Ltr fr Hon P.H. Drewry, w/inel 
6. Ltrs dtd 23 June 47 w/incle fr 

parents o:t Henderson 

ll 
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i A.?. DEPA.RTIIBUT 
O?FICE OF TEZ JUOOE Ju,VOCA.TE GENEF.A..L 

W,'\.;:.am·IGT01! 25, D. C. 

JAGV Cll 322741 

U N I T E D S T A T E S ) HEA.DQUA.HTERS, FLYING DMSION 
) AIR TP.AINING COMHUID 

v. ) 
) Trial by G.C.M., convenea at 

Privata JAMES H. McDONALD ) Randolph Field, Texas, l May 
(38143074), Squadron F ) 1947. Dishonorable discharge 
(Aviation), 2532d .A:rmy Air ) and confinement for six (6) 
Forces Base Unit, Randolph ) months. Post Guard.house. 
Field., Texas. ) 

HOLDING by the BOAfl.D OF REVIIil'i 
BAUGHN, O'BRIEN am SPRINGSTON', Judge Advocates 

1. The record of trial in the case of the so.J.dier na.iood above has 
been exarni ned by the Board of Review. 

2. The accused was tried upon the following Charge and Specification: 

CHARGE: Violation 0£ the $8th Artie.le 0£ War. 

Specification: In that Private James H. McDonald,· Squadron F 
(.lviation), 2532nd Army Air Forces Base Unit, did., at or 
near Fort Sam Houston, Texas, on or about 18 January 1946,. 
desert the service of the United.States and. did remain 
absent in desertion until he surrendered himself at Randolph 
Field, Texas., on or about 20 February 1947. 

Accused pleaded not guilty to the offense of'desertion and. to a Ti.olation 
of Article of War 58, but guilty of the .lesser included offense of absence 
without leave., :for the period charged., in violation of Artie.le of War 61. 
He was f'oum not guilty of desertion., but guilty o:t absence without leave 
•from his station at Fort Sam Houston., Texas, from about 18. January- 1946 
to about 20 February 1947", in violation of t.be 6.J.st Article of war. He 
was sentenced to be dishonorably discharged the service., to forfeit all 
pay and allowances due or to become due., and. to be confined at ha.rel. labor., 
at such pJ.ace as the reviewing authority may direct for six (6) months. 

· The reviewing authority approved the sentence, d.esigna.teci the Post Guard.
house, Randolph Field., Texas, or elsewhere as the Secretary of War m;J.y 
direct., as the place of confinement-and forwarded the record of triaJ. 
for action under Article of War 50!. 
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3. The record or trial. shows that ir.ajor John K. Crosb7, J.ir Corps, 
who signed am. swore to the Charge and. Speci!ication, was the accuser 
(par 60, lCY 1928), and participate( in the trial as a ioomber o! the 
court. Article of War 8 provides in part that "• ••• ne of!icer shall 
be eligible to sit as a member et such court when he is the accuaer 
•••••• A.ccordingly', the trial court was not lega.Ll7 eenstitutff. 
and the proceedings are null am void ab initio (Sec. 36.5 (7), Dig. Ops. 
JA.G 1912-1940; Cll 216028, Nix; Cl! 2206~, fu_j CU 232797, Coombs, 19 BR 

' 2JJ.J CM 265840, ~, 43 BR 97). 

4. For reasons stateci the Board or Review holds that the recori 
0£ trial. 11 .Legally irurutficient to support the findings or gu:1l:tT and. 
the sentellCe. 

, Juige .l.dTceate. 

On leave , Juige Advocate. 

j .........~.-~~ , Juige .ldvocalie. 
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JA.GV CM: 322741 lat Ind 
: ''1 • ..,..JUL 8 l.~;-~Jtwn.. JAGO,. Wa.shington 25,. D. c. 

TO I The COIIII!lllJ. ding General, Flying DiTision, Air Tra.uing Command, 
Randolph Field, Texu. 

l. In the case ot Private Jam.ea R. KoDonald (S8U.S0U1), Squadron r 
(Aviation), 2532d Ar-:, Air Forces Ba.ae Unit, Rar:idolph Field, Texa1, 

. attention ii ·1nvited to the toregoiDg holdiD.g b1 the Board ot Review 
that the record ot trial is legally- inautticient to aupporl the tindiag1 
ot guilty and the aentenoe, which holding ia hereby t.pprond. For the 
reasons stated ill the holdi-og by the Boe.rd ot Review, I reocmmend tha.t 
the tindinga ot guilty and the aentence be vacated. • 

2. When copies ot th~ published order in this oaae &re forwarded 
to thia ottioe they should be aooompanied by the toregoi-og holding and 
this indoraeunt. For convenience of reference,. 'plet.se place the tile 
ziumb<tr ot the record in brackets a.t the end of the publilhed order, a1 
tollOWi a a ,,,.- ,,.,. , . 

l.'i1 ,· ' , / ·' // .· ,I .·
·'- If/ ,,,1,,.- ·/

(CK S227'1) "--· I, ' / ' ·' / / I ·," / ,·•//~(/(,,,/~- l,rf!'v;{{:t,:. c.,,,. ·~ mrf3m D. HOOVER ' 
Brigadier General, Ul:l.ited States Army 
Acting The Judge Advocate Genert.l. ~, ,- .-,. .~, A ~ 

l Incl -~ ~ .{. ..: ~ -~ 





~~=) . WAR DEPARTMENT (~) 
OFFICE OF THE JUDGE ADVO::A'.t:E GENERAJ. (335) 

WASHINGTON 25, n.c. l O JUL 1947 

JJ.GV CM .322753 

UNITED STATES ) 1ST UNI'l'ED STATES L'JFAN1'RY DIVISION 
) 

v. 

Private First Class LA~E 

) 
) 
) 

Trial by G. C .M. , convened at 
Bad To.Lz, Germany, 27 March 
1947. Dishonorable discharge 

E. SAMMS (393274€4), Head- ) and confinement for three (3) 
quarters Company, .Lst United ) years. Federal Reformatory. 
St.ates Infantry Division, APO 1- ) 

HOLDING by- t.ha BOARD OF REVIFlV 
BA.UGHN, O'BRIEN am SPRINGSTON, Judge Advocates 

· '- · 1. The record of trial 1n the case of the soldier named above has 
been e.xamined by the Board or Review• 
. :• . 

2. The accused was tried upon the following Charges and Speci.ficatiol13: 

CHARGE I: Viola'tion o:f the 61st Article of War. 

SpecificatJ.on 1: In that Private First CJ.ass Lawrence E. Samms, 
Headquarters Company, 1st U.S. Infantry Division, did, with
out proper leave, absent himself from his organization at 
Bad Tol.z, Germany, from about 9 November 1946 to about 27 
November 1946. 

Specification 2: In that Private First Class Lawrence E. Samrru,, 
Headquarters Company, 1st U.S. Infantry Division, did, with
out proper .Leave, absent himse.lf .from his organization at 
Bad ToJ.z, Germany., from about 12 December 1946 to: about 19 
January 1947. ' 

CHARGE II: Violation of the 69th Articl.e of war. 

Specification:· In that Private First Cl.ass Lawrence E. Samms, 
Headquarters Company, l.st U.s. Infantry Division, having 
been duly placed 1n confinement in Bad To.Lz Military 
Community Stockade on or about 7 February 1947, did, at 
Bad To.L~., Germa.n,y., on or about 12 February 1947, escape 
from said confinement before he was set at liberty by 
proper authority. • 

http:himse.lf
http:SpecificatJ.on
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CHARGE III: Violation of the 96th Article of War. 

Specifica.tion 1: In 'that Private First Class Lawrence E. Samms., 
Headquarters Compaey, 1st U.S. Infantry Division, did, in 
conjunction with Private Leonard K. Miner ot the same 
organization, at Regensburg, Germany, on or about 9 January 
1947., un.t.awfuily., wi.J.lfuily, wrongfully and knowingly convert 
to his own use a one~uarter ton 4X4 truck., WD No. 20611588, 
of the value of more than $50.00, property of the United 
States, .furnished .for the use of the American Red Cross. 

Specification 2: (Disapproved by Reviewing Authority). 

He pleaded not guilty to the Charges and ail Specifications thereunlier. 
He was foun:I. guilty of Specification 1 of Charge I except the words 
"Bad Tolz", substituting therefor the word "Regensburg", and guilty of 
all other Charges and Specifications. He was sentenced to be dishonorably 
discharged the service., to forfeit a.1.1 pay and allowances due or to become 
due., and. to be confined at ha.rd labor, at such p.Lace as the reviewing 
authority may direct, for three years. The reviewing authority disapproved 
the finding of guilty or Specification 2 of Charge III, approved the 
sent.eme, designated the Federal. Reformatory, Chillicothe., Ohio,· or else
where as the Secretary of War may direct, as the pl.ace or confinement am. 
forwarded the record of trial for action under Article of War 5Q½. 

3. The only question requiring consideration in the present case 
concerns the iega.J.ity of designating a Federal Reformatory as the p.J.ace 
ot confinement. 

4 •. It is well established that a Federal correc~onaJ. institution 
or reformatory may not be designated as the place of confinement except 
in cases where confinement in a penitentiary- is authorized by law. (CM 
220093, Unckel; CU 222173, Costa; CM 2266ll, Smith). 

·5. Article or War 42 does not authorize penitent.iary' confinement 
in this case since none or the offenses or which accused was'convicted 
is •recognized as an offense of a civil nature and so punishable by 
penitent.13.ry confinement for more than one year by some statute or the 
United States, of general. app.Licat,ion within the continental Unit.ad 
States, excepting Section 289, Penal Code or the United States, 1910, 
or by the law of the District ot Columbia, •• ·" nor do any or such 
offenses come within aey of the other provisions of such articie 
authorizing penitentiacy confinement.. 

It appears probable that the erroneous designation of a Federal. 
reformatory as a place of confinement in the instant case was based 
upon the .f':inding or guilty of Spe~ification 1 or Charge III, interpreted 
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in the light ot Section 22-2204 of the District ot Col.umbia Code. 
In order tor an otherwise appJ.icable·code provision be used as a basis 
for penitentiary' confinement, ~r confinement in a Federal reformatory 
or correctional institution, it must affirmtively" appear that the 
offense alleged in the Speciticat.ion of which the accused is found 
guilty is in all essential respects the same offense as that made 
punishable by penitentiary confinement by the .Code. 

·section 22-2204 [5:6'{/ of the District of Columbia. Code, 1940 
Edition, entitl.ed "Unauthorized use of vehiclea11 provides as fallows: 

. . . ' 

·- ~- · :: · 11!.ny person who, without the consent ·of the owner, shall · 
·;take;. use, operate, or remove, or cause to be taken, used, operated, 
. or removed from a garage, stable, or other building, or .from a:rv 
p.Lace or locality on a public or private highway, park, parkway, 
street, lot, f'ie.Ld, incJ.osu.re, or space, an automobile or ~otor 
vehicle, and operate or drive or cause the same to be operated 
or driven for his own profit use or purpose shall be punished 

· · ·by a fine· not exceeding one thou.sam dollars or imprisonment not 
· exceeding five years, or both such fine and imprisonment. {Feb. 3, 

1913, 37 Stat. 6!>6, ch. 2J, ,I. 826b. ) 11 . 

From the statute above set forth., it vriil be noted that there are three 
essential.elements to the offense denounced, viz: (1) the ta.king; (2) 
the lack of consent by the owner; and (J) 'the operation by the offender 
"for his own profit use or purpose." (CM 32l.?42, McGu..uough) . . 

·· Specification 1:, Charge rn; -~bove quoted., fails to allege the 
first and second elements set i'ortl{ in the preceding paragraph and fown 
in Section 22-2204 or the District of Co~umbia. Gode., am for that reason 
the finding or guilty o£ that, Specification cannot be used as a basis 
for confinement in a Federal reformatory in this case. None or the 
remaining Specifications ot :which the accused has been fo~ guilty 
disclose any basis for such confinement. 

6. For the reasons stated the Board of Review ho1ds the record 
of trial-legally sufficient.to support only so much o:£ the sent.ence as 
provides for dishonorable discharge., tota.J. forfeitures and confinement 
at hard labor for three years at a place other than a penitentiary, 
Federal reformatory'or correctional institution. 

Judge Advocate. 
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AUG 5 194/ 
JAGV CM 322753 1st Ind 

WD, JAGO, Washington 25, D. C. 

T0 2 Commanding General, 1st United States Infantry Division, APO l, 
c/o postmaster, New York, New York~ 

1. In the case of Private First Glass Lawrence E. Samms (39327464), 
Headquarters Company, 1st United States Infantry Division, attention is 
invited to the foregoing holding by the Board of Review, which holding 
is hereby approved. Upon the designation of a place of coni~nement other 
than a penitentiary, Federal reformatory or corz:-ectional institution, yo'\1 
will, under the provisions of Article of v:ar 502, have authority to order 
execution of the sentence. · 

2. When copies of the published order in this case are forwarded 
to this office, they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference and to facil:i.tate attach
ing ~opies of the published order to the record in t~s case, please 
place the file number of the record in brackets at the end of the pub
lished order, as follows: 

(CM 322753). 

. ·~- .. ·~-- ... 

4 



DEPARTME:m' OF THE ARY! 
IN THE OFFICE OF THE JUDGE ADVOCATE GENmAL (339)

WASHINGTON 25, D. C. 

f, 

JAGH "."' Cl,{ 3229.31 

UNITED STATES ) SAN FRANCISCO PORT OF ll!BARKATION 

T. ~ Trial by G.c.:u:., convened 
) at Camp Stoneman, Cali!ornia, 

Private llA1' '\i\OISEI 
. ~ 7 M'ay 1947. Dishonorable 

(3875334.3), Transient discharge (suspended) and 
Debarkee, Oakland ArJJ¥ ) eonf'ins:nent for two years.
Base, Oakland, California. ) Discipllnar,- Barracks. 

OPINION ·or the OOARD OF REVIEVl 
OOTTENSTEIN, GRAY and LYNCH, Judge Advocates 

1. The record of trial in the case or the above-named soldier has 
been examined in the Office of The Judge Advocate General and there 
found legally insufficient to support the findings of guilt7 and the 
sentence. The record has now been examined by the Board of Review and · 
the Board submits this, its opinion, to The Judge Advocate General. 

2. Accused was tried upon the following Charges and Specifications: 

CHARGE I: Violation o! the 96th Article· or War. · 
(Finding of Not Guilty on motion of defense). 

Specification: (Finding o! Not Gu.ilt7 on moti~n of defense). 

CHARGE II: Violation of the 89th Article o! War. 

Specification: In that Private Mat Wolsey, Transient Debarkee, 
Oakland Army Base, Oakland 14, California, being aboard the 
United States Army Transport General Brewster at sea, did, 
at sea, on or about 8 January 1947, commit a depredation 
upon the #2 hold of said United states Arncy- Transport General 
Brewster belonging to and operated. by the United states A:rrq 
Transportation Corps, and situated at sea, by unlawtull7 
entering the same and remoTing articles or baggage trcm said 
#2 hold o! the General Brewster. 

He pleaded not guilty to Charges I and II and to the Specification under 
each, and was towid not guilty o! Charge I and its Specitication, on motion 
o! de!ense,and guilty o! Charge II and the Specitication thereunder. 
Evidence of two previous convictions was introduced. He was sentenced 
to be dishonorably' discharged the serrlce, to for.teit all pay and allowanc98 
due or to become due and to be con.tined at hard labor for two years. The 
reviewing authority approved the sentence, ordered it executed, suspended 
the execution o! the dishonorable discharge until the soldier's release 
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from confinement and designated the Branch United States Disciplinary
Barracks, Camp Cooke, Cali!ornia, or elsewhere as the Secretary of the 
Army ma.y direct, as the place of confinement. The results of trial were 
published in General Court-Martial Orders No. 21, Headquarters San 
Francisco Port of Fmharkation, Fort ~on, California, dated 29 May 1947. 

3. The evidence for the prosecution is summarized u follows: 

Staff Sergeant Howard D. Rader, CID agent, Oa.kland Army Base, testi
fied that on 2l January 1947 he was the first to board the General 
Brewster after the gangplanks were put down. Arter ascertaining that 
another CID agent was on board he went a.shore and got a photographer, 
returned to the ship and thereupon 4irected the taking of certain 
picturee of the lower hold, Hatch No. 2. The pictures were identified 
and admitted in eTidence (R. 12, 13; Pros Exs Al-All). 

First Lieutenant Allen E. Wilmore, Intelligence and Security Division, 
Oakland Branch, San Francisco Port of F&barkation, :secured a sworn state-· 

· .rnent fro.m accused wherein he admitted that he went into Hold No. 2 with 
two persons named Tarlton and Barnes. Accused stated that he entered 
the hold to see if he could "find himself a watch."· Accused admitted to 
Lieutenant Wilmore that he took some candy and pictures and stated, 11The 
candy and pictures were on a box and looked like somebody else was getting 
ready to steal them so I picked them up. n · Vlhen he first saw the cargo in 
the hold it "was all. torn up and scattered about." Tarlton and Barnes 
cut open a bag and Barnes broke into a footlocker (R. 19-21; Pros Ex B). 

Private James Tarlton, Section B, Camp Stoneman Stockade, Camp 
Stoneman, California, testified that he, Barnes and accused went into 
No. 2 Hold of the ship, General Brewster. He saw accused take a box . 
or candy from the noor of the hold. Tarlton f'm-ther testified that 
"Lots of' stuff layi?lg down there and silks, cigarettes and stuff'" (R. 25). 

Private William G. Barnes, Section B, Camp Stoneman Stockade, Camp 
Stoneman, California, testified that he went into the ·No. 2 Hold with 
accused and that he saw him take a box of candy !rom the hold. Witness 
and accused went down into the hold through an escape hatch and entered 
through an unlocked. door (R. 26-29). 

4. No evidence was offered by the de!eruse and accused., after being 
advised of his rights as a witnees, elected to remain silent (R. 32, 33). 

5. Accused was found guilty- of committing a depredation upon Hold 
No. 2 of the General Brewster by- "unlawfully entering the same and removing 
articles of' baggage" therefrom. The evidence shows that accused entered 
Hold No. 2 and removed a box of candy and pictures therefrom. He is 
charged with unlawfully- entering and re.iooving property, not with damaging 
or injuring the property involved. The former does not constitute a 
depredation within the meaning and intent of Article of' War 89 and the 
deficiency in the' allegation cannot be remedied by resort to the proof. 
(Dig Ops JAG, 1912-40 Sec 452 (20n The Board of Review has recently 
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considered this question 1n· a companion case, CY 322500, Barnes. In 
that case the Board stated: . 

"It appears then that the speci!ication of Charge n contains 
first a bold legal conclusion that an offense of 1depredation1 was 
committed, followed by an allegation of acts which purport to, but 
on their face do not, constitute such an offense. Since the word 
'depredation' as used here, is by its nature descriptive we are o.f' 
the opinion that in determining what, i! any ortense is alleged b7 
the Speci!:i,cation, the words 'depredation' must be considered aa 
surplusage. Thus clarified of its ambiguity we find that the 
Specification does allege an offense ot unlawtul entrz in violation 
of Article of War 96. . 

"Although unlawful entry is not a lesser included offense of 
depredation i.e., the element of unlawtul entry is not necessarily' 
one of the essential elements included in all offenses coMtituting 
a depredation or in other offenses properly chargeable under Article 
of War 89 ,- nevertheless, as in this case, the allegation '* * * * 
unlawf"ull7 entering the same and reo:Dving articles of baggage and 
mail from No. 2 Hold of the General Brewster,' constitutes the · 
gravamen of the of.tense charged, and being as it is an act denounced 
and made punishable under Article of War 96, conviction upon proof 
thereof is authorized. (A.W 37; par. 8712, MCM, 1928, page 74). Since 
the Speci!ieation, as drawn, so patently discloses the particular act 
charged, the fact that it failed to constitute an offense of depre
dation under Article of War 89 as intended, does not preclude trial 
and findings of gullt7 thereunder nor 1'f0uld such findings prejudice 
accused's substantial rights, since the Specification was sutlicient 
to apprise him. of the particular act complained of and which he wa., 
being called upon to de.t'end (Par 78s. (Exceptions and Substitutions), 
MCM, 1928, pages 64 - 65, CM 118078, CY 14 7387, Dig Ops JAG, 1912-40, 
Sec 394 (2); C1l 154185, Dig Ops JI/} 1912-40, Sec 428 (7); CU 1556.21, 
Dig Ops JAG 1912-40, Sec 451 (16)). 

"The question remains whether the evidence is legally su.f'ficieht 
to support the offense of unlaw!ul entry- in violation of Article of 
War 96. To support this ortense, the evidence must show that the · 
alleged unlawful entry into hold No. 2 of the ship General Brewster 
was unauthorized or that it was prohibited by- official orders or 
regulations." 

Although the evidence clearly shmrs that accused wrongfully took a 
box of candy and pictures from the hold of the ship there is no evidence 
which shows that his initial entr7 into the hold of the ship was unlawful, 
unauthorized or even prohibited. Th~ accused admitted, aod other competent 
evidence shows, that he entered the hold for the purpose of pilfering the 
cargo contained therein, particularly' with a view to finding a watch, but 
he is not charged with unlawfully: entering the bold with the speci.tisc, 
intent of committing a felony or criminal oftense. As was said in the 

'Barnes case, cited supra. 
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"and consequently, evidence or such intent will not support 
the in!erence that such entry was unlawful, unauthorized or pro
hibited in the first instance. Under these circumstances, it is 

. just as probable that accused's presence in the hold was authorized. 
· Where the onl,- competent evidence is circumstantial, it must, in 

order to be su!!icient to support a conviction, be of such nature 
as to exclude every reasonable hypothesis except, that or accused's 
guilt (Cll 153330, CY 1698ll, Dig Ops JAG 1912-40, Sec 395 (9)}" 

6. · For the reasons stated the Board or Review holds the record or 
trial legally insufficient to support the findings of guilty and the 
sentence. 

~ . , Judge .ldvooato 

I 
crib:~¾ ,Judge .ldvocato 

I;,,r,u .Judg~ Advo••t•T : 4 
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JAGH-CM 322931 1st Ind 
( l0TJAGO., Dept. of the A:rrrry., Washington 25., D. C. J f.; ( 1r-1~17 

TO: Secretary of the Anrry 

l. Here'With transttl.tted for your action under Article of War so½ 
as amended by the act of 20 August 1937 (50 Stat. 724; 10 USC 1522) 
and Executive.Order No. 9556, dated 26 May 1945, is the record of trial 
in the case of Private Mat Wolsey (38753343)., Transient Debarkee., Oak
land Army Base., Oakland., California. 

2. I concur in the opinion of the Board cf Ravi.aw that the record· 
· of trial is legally insufficient to support the f1ndings of guilty and 
the sentence and recommend that the findings and the sentence be vacated., 
that the accused be released from the confinement imposed by tb:t sentence 
in this case, and that all rights., privileges and property of which the 
accuaed has been depriv~d by virtue of said sentence be restored. 

3. Inclosed is a .form of action designed to carry into effect these 
recommendations., should such action meet with your approval. 

2 Incls THOMAS H. GBiEN 
l - Record of trial Major General 
2 - Form of action The Judge Advocate General 

Dept pf the Arny, µ::;go 32, 23 Oct. 1947). 





WAR DEPAltTI,1ENT 
OFFICE OF THE JUDGE ADVOCATE GENERAL 

WASlITNGTON 25, D.c. 
1 7 JUL 1947 

JAGV CU 322954 

UNITED STATE:3 ) ~UARTERS ARMY GROUND FORCES, PACIFIC 
) 

. v. ) Trial by G.c.u., convened at 
) APO 958, 6 J.Iay 1947. Dis-

Frivate· WILLIAM K. s«AIN ) honorable discharge and con
(30122690), Attached Un- ) finement £or one (l) year and 
assigned, Personnel Center., ) six (6) months. Oahu Prison, 
Aney' Ground Forces, Pacific, ) Honolulu, Territory ot Hawaii. 
APO 957. ) 

HOIDING by the BOARD OF REVIEli 
BA.UGI-IN, 0 1BRIEN and SPRINGSTON, Judge Advocates 

l. · The record of trial in the case of the soldier named above 
has been examined by the Board ot Review. 

2. The accused was tried upon the .foll01ring Charges and Specifications: 

CHA.RGE I: Violation of the 61st Article of 1rar; 

Specification: In that Private William K. Swain, attached. unassigned 
Personnel Center, Army Ground Forces, Pacific, APO 957, did, 
without proper leave, absent h:illlselt from his organization at 
Casual Company "C", Personnel Center, .lrnty- Ground Forces, .
Pacific, APO 957, from about 0615, 3 April 1947 to about 0424, 
5 April 1947 • 

CHA.ROE II: Violation of the 96th Article of War. 

Specification: In that Private William K. Swain, attached unassigned 
Personnel Center, Arnv Ground Forces, Pacific, APO 957, did, at 
Honolulu, Cahu, T.H., on or about 5 April 1947, wrong.tu.ily' take 
and use without consent of the owner, a .certain vehicle, to wit, 
a 1940 Dodge Weapons Carrier, property of Ur. Philip Chang., of 
a value of more than fiftr dollars ($50.00). 

He pl,eaded not guilty to the Charges and Specificationsa:rd was .found 
gu1lty of Specification of Charge I except the ,figqres 11 0424" substituting 
therefor the figures 110530", guilty o! Charge.· I-,ancf guilt;y· of' Charge II 
and its Specification. He was sentenced to be dishonorably discharged 
the service, to f'or!eit all pay and allovrances due, ()r to become due, and 
to be confined at hard. l.a.bor at such place as the ;r~viewillg authority 
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may direct, for two years and six months. The reviewing authority 
approved only so much of the findings of guilty of the Specification 
of Charge I as involves the finding of guilty of absence without official 
leave from about 0615 hours on 3 April 1947 to about 0424 hours on 5 
April 1947, approved a.Ll other findings, approved the sentence but 
reduced the period of confinement to one and one-half years., designated 
Oahu.Prison, Honoluiu, Territory of Hawaii, or elsewhere as the Secretary 
of War nay direct, as the place of confinement, and forwarded the record 
of trial for action under Article of War 5o½. 

3. The only question requiring consideration in the present case 
concerns the legality of designating Oahu Prison as the place of con
finement. The last mentioned institution is, and for maey years has 
been., recognized as having the same status as a penitentiary., Federal 
reformatory or correctii:m.l institution. (Par 12, Sec II., General Orders 
No. 21, Wa:r. Department., April lJ, 1915; Par 3d, War Department Circular 
No. 44., 18 February 1947). · -

4. Article of War 42 does not authorize penitentiary confinerent 
in this case since none of the offenses of which accused was convicted 
is "reco.gnized as an offense of a civil nature and so punishable by 
penitentiary confinement for more than one year by some statute of the 
United States, of general application within the continental United 
States, excepting Section 289, Penal Code of the United States, 1910, 
or by the law of the District of Columbia., • • • " nor do aey of such 
offenses come within any of. the other provisions of such article authorizing 
penitentiary confinement. · 

It appears probable that the erroneous designation of Oahu. Prison, 
as the place of confinement in the instant case was based on the finding 
of guilty of Specification of Charge II, interpreted in the light of 
Section 22-2204 of the District o£ Columbia Code. In order for an other
wise applicable code provision to be used as a basis :for penitentiary 
confinement (or confinement in a Federal. reformatory, correctional. insti
tution., territorial prison or penitentiary-)., it must affirmatively appear 
that the offense alleged in the Specification of which the accused is 
four:id guilty- is in all essential respects the same offense as that made · 
punishable by penitentiary confinement by the Code. · · 

Section 22-2204 /5:6'f/ of the District of Columbia Code, 1940 Editi~n., 
entitled nu~uthorized use of vehicles• provides as follows: 

"Aiv person who., without the consent of the orrner, sha.Ll t.ake, 
use, operate., or remove, or cause.to be t.aken., used, operated, or 
removed :from a garage., stable, or other building, or from arr:, place 
or locality on a public or private highway, park, parkway., street, 
lot, field, inclosure, or space, an automobile or motor vehicle, 
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and operat.e or drive or cause the same to be operated or driven 
for his own profit use or purpose shall be punished by a fine not 
exceeding one thousand dollars or imprisonment not exceeding five 
years., or both such fine and imprisonment. (Feb. 3., 1913, 37 Stat. 
6j6, ch. 23, i 826b. ) 11 

From the statute above set forth, it will be noted that there are three 
essential elements tot.he offense denounced, viz: (1) the taking; {2) 
the lack of consent by the owner; and (3) the operation by the offender 
"for his own profit use or purpose.n (CM 32i,42, McCu.Uou@; CM J227!:>J, 
SaI!lllls) 

Specification of Charge II, above quoted, fails to allege the third 
element set forth int.he preceding paragraph and found in Section 22-2204 
of the District of Columbia Code, and for that reason the Specification 
cannot be used as the basis for confinement in a penitentiary in this 
case. The other Specification of which the accused has been found guilty
does not disclose any basis for such. confinement. 

5. For th& reasons stated the Board of Review holds the record of 
trial legally sufficient to support only so much of the senten:e as 
provides for dishonorable discharge, total for.t:eiturea and confip.ement. 
at hard labor for one a.nd one-half years in a pJ.ace other than a peni
tentiary, Federal reformatory, Federal correctiona.J. institution., 
territorial prison or penitentiary. 

, Judge J.ctvocate. 
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J;~Jv CE 3~2954 ·1,-;·,.1st- Iri.d' 
.o, JAGO, ·Jashington 25, n.c. ( . ., 

TO: The Com.-:ianding General; ~.,Ground Forces, Pacific, ..\PO 958, 
c/o Postmaster, San Francisco, California. 

1. In the case of Private William K. Svtain (J0122690), Attached 
Unassigned PersonnelCenter, Army Ground Forces, Pacific, A.PO 957, · 
attention is invited to the foregoing holding by the Board of Revien, 
which holding is hereby approved. Upon the designation of a p.Lace of 
confinement other t.han a penitentiary, Federal refor::iatory or corrcctioria.i 
institution, or Oahu Prison, you will, under t.he provisions of ;,rticle 
of War SO½, have authority to order execution of the sentence. 

2, ,/hen copies of t.he ·pub.Lished order in t.~is case are for
warded to this office, they should be accompanied by the for•egoing 
holding and this indorsement. For convenience of reference and t.o 
facilitate attaching copies of the published order to t.he recor·d in 
this case, p.Lease p.Lace the file nu.;:'.Jer of· the record in brackets 
at the end of the published order, as follows: 

(CM 3229;,4) .. 

h"tJ3ERT D. H00V~ll 
l Incl · Dri6adier General, United St.ates L:rrrry 

!1ecord of trial· ACtinG The Judge Advocate Genera~ 
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WAR DEPARTMENT 
. In the Office of The Judge Advocate ~-;~naral 

Washint;ton, D.C. 

JAGN-Civi 322967 

UNITED STATES ) 24TH INF'Ai'J1'RY DIVIsr ON 
) 

v. ) Trial by a.c.M., convened at 
) Kokura, Kyushu, Japan, 16 

Technicians F~fth Grade ) Janua:cy 1947. Huffman: Dis
NOH..V.AN E. HUFFMAN (.38716889)., ) honorable discharge and confine
and MIC.f-lk:L H. BOBOVNYK ) ment for five (5) years. 
(15404057), ooth of 484th ) Bobovnyk: Dishonorable dis
:'ransportation Corps Traf , charge and confinement for 
.!'ic Ra&Ulation Company. . 

' 
j 
I ·three (3) years. Both: Dis
) ciplinary Barracks. 

HOLI[NG by the OOARD OF REVIEW' 
JOHNSON, BRACK arxi BOYUS, Judge Advocates 

l. The record of trial in the ca~e of the soldiers named above 
has been ex.a.mined by the Board pf Review. 

2. The accused were tried upon the following Charge and Speci..: 
ficationst 

cHA.qGE: Violation of the 93rd Article of War. 

Specification lt (Finding of not guilty). 

Specification 21 (Nolle prosequi.). 

Specification .3: In that Technician F,ifth Grade Michael H. 
BoboV?Vk, and Technician Fif'th Grade Normai E. Huffman, 
both meinbers of 484th TC Traffic Regulation Company., 
acting jointly and in pursuance of a com:non intent, 
did, at Fukuoka., Kyushu, Japan, on or about 20 Octo
ber 1946., feloniously talce., steal, and carry away, one 
(l) double barrelled shotgun, the property of Tadashi 
Wata..abe, value about sixty·dollars (60.00). 
(r:.iding of not guilty as to accused Bobovcyk). 



Specification 4: In th.at Technician Fif'th Grade Michael H. 
Bobovnyk, and Technician Fifth Grade Norman E. Hllffman, 
both members of 484th TC Traffic Regulation Company, 
acting jointly and in pursuance or a common intent., did., 
at Fukuoka., Kyushu, Japan, on or about .30 October 1946, 
by force and violence, and by putting him in fear 
feloniously take, steal, and carry away from the per
son or Tsukasa Kuzuya, one (l) watch, the property of 
Tsukasa Kuzuya, value about fifty dollars (,50.00). 

Each accused pleaded not guilty to the Charge and all Specifications. Ac
cused Huffman was found not guil-cy or Specification l of the Charge but 
guilty of all other Specifications and the Charge., am was sentenced to 
be dishonorably discharged the service, to forfeit all pay and allow
ances due or to become due., and to be confined at hard labor for seven 
and one-half years. Accused Bobovny.k was found not guilty of Speci
fications 1 and 3 ot the Charge but guilty of Specification 4 of the 
Charge and the Charge and was sentenced to be dishonorably discharged 
the service, to forfeit all pay and allowances due or to become due., 
and to be confined at hard labor for five years. In the case of 
accused Huffman the reviewing authority disapproved so much of the 
finding o! guilty of Specification 3 o! the Charge 11as refers to 
•Bobovnyk or common intent with or acting jointly with Bobovnyk.,• ap
proved the sentence but reduced the period of confinement to five 
years. In the case or accused Boboveyk _the reviewillg authority ap-
proved the sentence but reduced the period of confinement to three 
years. In the case o! each accused the United States Disciplinary Bar
racks., Fort Leavenworth., Kansas., was designated as the place of con
finement, and the record of trial was forwarded pursuant to Article of 
wars~. , 

3. The Board of Review is of the opi.ttion that. the record ot trial 
is legally sufficient to support the rinding 0£ guilty of Specification 
:3, as modified by the revielling authority, except as to the vallle of 
the stolen property. The conaideration of the evidence., as it pertains' 
to Specification 3, will therefore be llmi.ted to that portion there~ 
bearing upon the value of the property involved. · 

4. Evidence for the prosecution, 

· The property stolen was a •SHOT GUN IOUBIE-BARRELED, OPEN 
AND CHOKE BORE, SERIAL NO. 3332• (Pros. Ex. C). Toshizo Nagasawa, a 
firearms repairman, testified as follows: 

•Q. I take Exhibit B and ask you, 1rhat it is? 
A.. This is a l.2 gauge shot gun. 

Q. What is its 'VSlueT · 
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J.. I believe that current exchange price for shot gun 
is about fifteen hundred yen• (R. 19, .20). 

The owner testified that the current valuation of the firearm was 
about 12,000 yen (R. 16). 

As to Specification 4, the victim, Tsukasa Kuzuya, testii'ied 
that in October or November on a dark street or Hak:ata station a perl!IOn 
who appeared to be a soldier chased him, and tried to take some of bis 
things (R. 13). As to ~o his pursuer was he testified MI cannot 
definitely point out the person, a but stated he was a "red-haired American 
1'hose height was about six teetw (R. 13-14). He .turther stated that it 
he saw his assailant again he could not recognize him (R. 15). Turing 
bis struggle with his assailant a jeep drove up and his assailant talked 
111th the occupant of the jeep, returned, and took his watch. The assailant 
then got in the 'jeep/with the occupant thereof' and 11ran awq• (R. 14). 
The trial judge advocate stated in open court that neither accused had 
red hair (R. 15). · 

· Fifteen watches am a wallet were offered and accepted for 
identification purposes only (R. 8). Kinoshita Sakae, a cook on a GI 
train, testified that an interpreter by the name ot Roy gave him a 
wallet and told him to h:ide_it behind the stove (R. 9). The interpre- · 
ter, Roy Teizo Hori.ye, testified that accused Bobovnyk, on or about the 
second o:t November, told him to tall the cook to hide the bundle (R. 10). 
Giichi Morimoto, GI train porter, testified that on 2 November 1946 ha 
saw Boy, the interpreter, give the cook a wsllet and he saw the cook 
bide it under the stove. After Bobovnyic 1raS taken in by the llilit81'7 
Police, witness told B..ar, the interpreter, the package should be taken 
to the ltilitar;y Police. Ro7 opened the package and inside it llorimoto 
saw watches and money. Be could not identify' the watches (R. ll). 

It was stipulated that if Captain William B. Towsend were 
present he 1rould testi.fy as follows: · 

•After the arrest of' Pvt. Michael H. Bobon:r.yk,. RA l.5404059 
o~ the 3D )[.R.S. as a suspect in certain robbery cases, I learn 
.trom int'ormal investigation, the alleged stolen property had 
not been recovered ·and suspecting the property might be hidden 
on the D1ner Elmhurst, on which Pvt. Bobovnyk was steward, I 
made an inspection of the car and .found eight (8) wrist watches, 
of -various manui'acture, hidden in a closet. The watches were 
turned over to Capt. Evans, Provost Yarshal, 24th Di.vision 
.Artillery on 3 November 1946 (the same dq o.f the inapection) 
as alleged stolen property-• (R~ 7, 8; Pros. Ex • .A.) • 

.. 
Kama Hatsuyosbi, a GI train porter, testified that on or 

about 30 October, in f'ront of. the black market, he saw a jeep go 
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toward the depot. A group or people gathered around the jeep. He 
saw two GI I s whom he recognized as the accused take off in the jeep
(H. 12). 

A sworn pre-trial statement or accused Huf'fman was intro
duced in evidence and states in part: 

11Around the 22nd of October 1946, Mike and I went out 
in a jeep around 9 :30 or 10:00 p.m. and as we were driving 
down the road, two Japanese nagged us down and we stopped 
and wanted a ride after we found out they were drunk we said 
no but they wanted to g(? arr:,way ao I got out of the jeep and 
hit one of them and kicked the other in the seat of the 
pants and told them to get going but they did not m1der
stand. so we took some ot their ·money and went. 

"Two or three pights later we went out and took a 
watch away from a Jap and ,rent on and that went on for S 

, or 6 times then we decided to quit and then one night some
thing happened and w were the suspects. Then we were 
brought to the brig• (Pros. Ex. F) • . 

. A sworn pre-trial statement of accused Boboveyk lf&S intro
duced in evidence and states in part: 

110n the night of 30 October. I checked out a jeep for 
the purpose of taking the steward of one of our ships and 
his interpreter to the ship. l(y bud.die went along'with 
us and .on the ,r,q back we stopped by a Jap and took his 
watch awa:y fran him, in doing this there was a struggle 

. in which the Jap was hit a few times. I was sitting in 
the jeep watching the struggle when a crowd began to form,. 
I got out and chased the people away and told Tax (my 
buddia) to come on and then n left. 

"We then went back to the R.T.O. and checked the 
jeep in. Then we learned that the Japs lfho worked in 
our Motor Pool bad seen us doing this. As this was by
the Black Market .Area and right around the corner from 
the R.T.O. 

· •The tlro mechanics said they- had seen us doing this 
and reported to an interpreter lfho told one ot our ·offi
cers, -wl:tl.ch I don1t know much about• (Pros. Ex. E). 

Each accused, bav.tng been advised of his rights as a witness, elected 
to remain silent. No evidence was introduced by- the defense. 
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S. .As to· Specification 3, there is no competent evidence in the 
record or trial to establish the market value, at the time of' the of'
tenae, or the gun stolon. The fact that the witness Nagasawa was a 
firearms· repairman is insufficient to establish his competency to 
testify as an expert. There was no showing o£ bis having special 
qualifications, experience, or familiarity with the type of firea:cms 
hare involved as is required before expert testimony or value such as 
he gave in this ease is admissible. Turther he testified only as to 
the •current exchange" price or the gun, not as to its value as of' the 
time of the of'fensa. Nearly three months bad elapsed from the time of 
the oollllllission of the offense and the time the ease was broug~t on tot' 
trial. For the foregoing reasons the testimony of the purported •ex
pert" must necessarily be disregarded. Nor is the valuation placed on 
the gun by the owner ot any legal significance in the absence of a 
showing that ha was an expert or had special knowledge on the subject 
(Cll 268007, McKinney, 44 BR 205). While it is true that the gun was 
offered in evidence and was before the court tor inspection, to per
mit the court from inspection alone to find definite market values 
of' articles before it "would be to attribute to the menbers of the 
court technical and expert trade knowledge which it cannot be·leg~ 
assumed they possessed" (CM 208481, Ragsdale; Cl( 209131, Jacobs; CM 
208002, Gilbert). It follows that the finding ·of' the value of the 
gun by the court cannot be sustained by the evidence. The evidence 
permits a finding only that the gun had some substantial value which 
1l'ill support only a sentence to dishonorable discharge, forfeiture 
of' all pay and allowances due or to become du.a, and coni'inaaent not 
in excess of s:l.lC months, accordtng to the Table of llax:l.mm Punish
ments (par. 104£, MCil, 1928). 

With respect to Specii'ication 4, the record ot trial .fails 
to disclose any direct evidence connecting either of too accused lrl.th 
the of.tense. They were not identified by the v.i.ctim, and there were 
no surrounding circumstances re.f'lectad in the record of trial .fra:i 
which a reasonable inferencs could be drawn to establish their parti
cipatiou in this of.tense. The evidence is insufficient to establish 
that the property before the court had been taken by accused or was 
ever in the possessiQn of accused. The pre-trial statements of accused 
are too uncertain, indefinite and vague to be considered as a confes&i.on 
or admis&on of the commission of the particular offense charged~ The 
record of trial raises no more than a suspicion that either o.t the ac
cused was involved in the offense. It has been repeatedly hel-d, and 
is well established, that mere suspicion or conjecture does not war
rant a oonviction (16 C J 779, and cited cases). The .following has 
been frequently quoted, 111th approval, by the Board of' Revie•. (CM 
197408, McCrimon; CM 21.6522, Young; CM 207591, Nash et al). 

" 1ithi.le we may be convinced of the guilt of' the· 
defendant, ,re cannot act upon such conviction unless 

s 

http:1ithi.le
http:confes&i.on
http:llax:l.mm


(354) 

it is founded upon evidence llhich, under the rules ot la, 
is deemed sufficient to exclude every reasonable eypotbesia 
except the one ot dei'endant•s guilt. We must look alone 
to the evidence as we find it in the record, and applying 
it to the measure ot the l.&11', ascertain whether or not it 
fills the measure. It 11111 not do to sustain convictions 
ba.sed upon suspicions * * *• It 110uld be a gangaroua 
precedent to do a,, and would render precarioua the pro
tection which the law eeeks to throw around the lives and 
liberties ot the citizens.' Buntain v. State, 1S Te:x. 
App. 490.• 

6. For the reasons stated the- Board ot Review holds the record 
of trial legally sldficient to support only so JaUch ot the· finding ot 
guilty of Speci.t'ication .3 as approved b,Y the reviewing authority as 
involves a finding that accused Hu.ti'man did, at the tilll8 and place 
alleged, feloniously take, steal and carry away one double-barreled 
shot gun, the property ot Tadashi Watanabe, ot some substantial valu• 
not in excess of $20.00; legally insu.t.ticient tD aupporj:, the finding 
of gulley o! Specification 4 as to each accused; legall:y' insufficient 
to support the sentence ot accused Bobovn;yk; and leg~ 811.ffieient 
to support only so much ot the sentence or accused Huffman as pro
vides £or dishonorable discharge, forfeiture ot all pay am allowances 
due or to become due, atld confinement at hard labor tor a1x months. 
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.... "·; 

JAGN-CM 'J2z:;)67 1st Ind 
WD., JAGO., Washington 25, D. C. 
TO: Co1°LJanding General, 24th Infantry Division, ilO 24., c/o Post

master., San Francisco, California. 

' . 
1. In the case of Technicians fifth Grade Norman E. Hu!hlan 

(.38716889), and Jdchael H. Bobovnyk (15404057), both of .484th Trans
portation Corps Traffic Regulation Company, I concur in the holding 
of the Board of Review and for the reasons stated therein recomend 
that in the case of accused B:>bovnyk the findings and sentence be 
vacated; arxl that 1n the case of accused Huffman. only so much of the 
finding of guilty of Specification .3 of the Charge be approved as 
involves a finding that accused Hut.finan did., at the time and place 
alleged, feloniously take, steal and carry a..-ay one double-barreled 
shot gun., the property of Tadashi Watanabe, of some substantial value 
not in excess of $20.00, the finding of guilty of Specification 4 
of the Charge be disapproved and only so much of the _sentence be ap-

. proved as involves dishonorable discharge, forfeiture, of all pay am 
allowances due or to become due., and confinement at h.ard labor tor 
six months. Upon taking such action you will have authority to 
order the execution of the sentence as to accused Hufflna.n. 

2. When copies of the published order in this case are forwarded 
to this office they should be accompanied by the foregoing holding and. 
this indorsement. For convenience of reference and to facilitate at
taching copies of the published order to the record in this case, please 
place the file number of the record in brackets at' the end of' the pul:>-

'li:shed order, as follows: · 

(cu .32z:;)67) • . 

l Incl THOW.S H. GREEN 
Record of' trial Kajor General 

The Judge Advoo ate Gener al 
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WAR DEPAR'n!ENT 
In the O!.t'ice or The Judge Adv~ate General 

Washington 25, D. c. 
JUL 2 ~ 1947 

J AGQ - CY 322979 

UNITED ST.A.TES ) A.IR DEFENSE COMMAND 

.... ~ '!'rial.by G.C.M., convened at 
) · Mitchel Fieli, New York, 

Captain THCll.AS r. U:OHABD ) 17..J.8 Fepruaey-, 21, 24, 25, 26, 
(O-lll.2278), Corps o:t ) 28, ,31 Lfarch,. and .3, 7, a, 10, 
Engineers. ) 11 and 14 April 1947. Dis

missal and confinement :tar ~ three {,3) ;years. 

OPINION o:t the BOARD OF REVIEW 
JOHNSON, GRAY and SCHlmKEN, Jwige Advocates 

l. The record o.t' tr-ial in the case o£ ·the above named o.ftiear has 
been examined by the Boar. or Rertow and the Board. subllit.s thia, its 
opinion, to The Judge .Advocate General. · 

' 2. The aceuaed was tried upon the :tollowirlz Charges and Specif'iea-
tiona & 

CHARGE I: Violation o£ the 61st Article o:t War. 

Specitication l: . (Finding o.t' Not Guil'tir). 

SpeeUieation 2& (Finding o.t' Not Guilty). 

SpecUication .31 In that Captain Thomas F. Leonard Jr., c.K., 
Squadron H, 104th AAF Base Unit, llitchal Fiela, New York, 
then o:t 463rd A.AF Base tl'll1t, Geiger Fiela, Washington., clia., 
'Without proper lean., absent hiuel:t :trom his station at 
llitchel Field., New York., from aaout 27 1'117 1946 to abou 
15 J1me 1946. · 

Speci.t'ication 41 In that Captain Thomas F. Leona.rci Jr•., c.E., 
Squadron· H, 104th Ail' Base Unit, Mitchel Field.., New Yark, 
did., 'Withou·~ proper leave, absent himself' from h1a station 
at. Mitchel Field., New Yark., from aiout 2 Deceaber 1946 to 
about 4 December 1946~ 

CHARGE na Violation o.t' the 93rd Article o:t War. 

http:THCll.AS


Specification: In that Captain Thomas F. Leonari. Jr~, C.E., 
Squadron H, 104th A» Base Unit, llitchel Field, New York, 
aid, at BCQ Numl)er 2.53, Santini Area, Mitchel Field, 
New York, on or about l December 1946, !'elonioual;r take, 
steal and. carry away- $490.00, Unite• States curnn07, the 
property of First Lieutenant Lucien L. llarcel. · 

CHARGE III: Violation ot the <)6th .lrtic1- ot lfar. 

Specitication l: {Nolle Prosequi). 

Specificaticm 2t I:i that, Captain Thomas F. Leonartl Jr., c.E., 
Squadrcm H, 104th W' Base Unit., ll:1.tchel Field, Nn York,. 
tia, at or near Cleveland, Ohio, on or about 20 April 1946, 
wr~ and. lllllawful..q 'WJ.lTY', take and baTe tor his wire, 
one Violet Chapman, he, tbs said Thomas r. Iean&rd Jr., then 
having a living wit•, t,o..,,rit: Loia Maun17 I.eonard. 

Speoirication 31 · In that., Captain Thomas F. Leonari Jr., C.B., 
Squadron H, 104th AA:! Base Unit, Mitchel Field, New York, 
havin& been restricted. to the J.1mits ot Mitchel Field, Jlew 
York, did,· at Mitchel Field, IJew York, on or uout. 23 !lo
nmber 1946, break sail. restriction by' going to Hew York Cit,', 

·New York. · 

Specitication 4: In that, captain Thomas :r. Leonard Jr., c.1., 
Squuron H, 104th W Base Unit, Mitchel Fieli, In York, . 
hartng been reatricted to the l.1mita ot Mitchel Fielil, Hn 
York, ild., at Kitchel Fiala, Jlew York, en or about. 2 De
ceuer 194,, areak aaii reatriotioa b;r going t.o New York Cit.,7', 
!few York. . 

Specification S• In that., Captain 'l'h0111U F. LeUD&N. Jr., c.1., 
Squad.rec H, 104th A.AF Bue Unit, Mitchel Fi.el.a, Jin York, 
ali, at. llitchel Fieli, In York, cm or uout l llOftuer 
1946, with intent to clecein, l1Dl.awtu1l;r ani wrcmghlq, 
torge the name ot J •. E. lfarren, lat. Lieutenant, .Air Corpe, 
on a certain d.ocUJ11SJ1t., in woru anti ticciNs, u tollon, 

TJ'pe ot loan (Check) lora 899 
_Emargeney turlough Rn. liq 1945 
__Fam1:J¥ usiatance 
_ConTaleacent or therapeutic turlollgh · 
_Per1cmal neecls or catort 
_J{oral.e 
_ill otller 
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' (.359) 

Name in .tull Thomas F. Leonard Serial No,O-ll12278 

Organization Sgd G 104 A,A.F Base Unit P.anlc or Graie _ __._C_..llJ,_t._..,____ 

Home address l North Majn st,, Kembridge I Va, 
Ins. 

Am01.mt of ~ $441100 Amount deductions$6.80 Date or last~ 31 llar 46 Amount 
. 1424,20 

Purpose of loan To go home · to visit ill father - heart cg~:tion 

on emergency lean, 

.Arrangement. .tor re~t Nov 15 1 1946 - next pg 1n hll 
I 

Hame of chapter oonsultn --=n.::..ot......_n,.._e=,e....s__s__ar,r________________ 

Address -----------------------------
1ppr0"8d by: /s/ J 1E 1Warren, let Lt, 1 /£ Made by' /s/ Lucile M, Backus 

Military or naval authority worker /1/ .t.F.D. 

Rank and organisat1.ao /s/ A.set >Jijutant ~proved "'7__________ 
Field Director 

(Repayments recorded on reTerse side) 

----------------------------------~-----
Loan no._..,9422;;a:;;;:;;________ 

Date Noy l. 1946 

Received from American Red Cross $15900/loo as a loan llhich I agree to repay 

without interest or security- as follon ___ ......N...,o"'""v l..,5..,__ _________in......,tu....._11 ___ 1 l_..9...,1.§ 

/s/ Thomas F, I@onard Jr, 
Signature of serviceman 

Old Cantonment Hospital /s/ Capt CE 
Red Cross Station or Office 

Mitchel Field. ORIGDUL 
(To be retained by' .American Red Cross until loan is paid.). 
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a writing of a printe nature, llhioh might operate to the 
.prejudice of another, and b;r means thereof, did traudulent:cy
obtain from the .AJDerican Red Cross the aum ot $15.00. 

Specification 6: In that, Captain "rhomas F. aonard Jr., c.E., 
Squadron H, 104th A.AF Base Unit, Mitchel Field, New York, 
did, at Mitchel Fiala, Iiew Iork, on or about 1 November 1946, 
with intent to deceive, 111ltul.:cy-1 unla~ and .traudu
len~, utter as true and genuine to the .Am~rican Red Cross, 
a document in words am. figures as follcnrs s 

T;ype ot loan (check) AMERICAN RED CROSS Form 899 
.:_F.mergenc7 furlough Loan Form ReTe May 1945 
_J~ assistance 
_Convalescent or therapeutic furlough· Loan No. 9,422 
_Personal needs or comtort Amount of loan Sl5,0Q 
__)lorale Date 11-1:,46 
_ill ether .Reel Cross Case No.£.18 

Jlame in f'ull Thom.as f, I§opar; Serial No. O-JJJ?278 
Rank or Grade __c_a:Gp~t.., _____.Or~anization Sgd G 104, MF Base Unit 

:10118 ad.drese 1 North Main St, Kembridge Va, 
. Ina 

.Amount of par $441.00 .Amount deductions $6180 Date ot laat pay- 31 Mar 46 Amount 
. 434.20 

Purpose ot loan to go home to rait i]] father - heart condition 

en egrgenc,: leaye 

.Arrancem91!ta for repayment Noy 15, 1946 - next PV in tull 

Bame ot chapter consulted.._._...,n,_o.,_t..:n::::e..z.c~es~s:a.::an:=--r..---------------

Jo.dress-------------------------------

Approved b;r /s/ J,l,Wa.rren 11st Lt., N:,. Made ~ · /a/ Lucile M, Backus 
ll111tary or naval authority Worker /1/ A.F.D. 

Rank and organization /a/ Asst Adjutant ApprOftd b.r ---------
Field Director 
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(Repayments recorded on reverse siae) 

----~--------------------~---------~----NJKNOWLEDGMENT 

Loan No ___...9422......_"------

Date Nov 1 1 1946 

ReceiT8d .f'rom American Red Cross 115,00/100 u a loan which I agree to repay 

without interest or security as .f'ollcrn___in tu....__ll N_ov l5 ......_1.._94_6_. _________ ____ ___.... 1.._ 

/s/__.Th""'·._oma=s_F:;.;1--...::le=onard=.,.,_,_.J""'r..,,___ 
Signature of serrtceman 

Old CantOlllllent Hospital /s/ Capt CE 
Red Cross Station or Office 

Mitchel Field. ORIGINAL 
(To be retained by Jmerican Red Cross tmtil loan is paid) 

a private ,rriting, which might operate to the prejuiioe of ano
ther, he, the said Captain Thomas F. Ison~ Jr., then. •11 knowing 
that the signat"Cre of J. E. Warren, lat Lt., JI.;~ thereon was fal.!le~ 
made and forged. 

Specification 7: In that, Captain Thoma.a F. I.eonard Jr., C.E., Squadron 
• H, 104th AKF Base Unit, Mitchel Field, New York, being indebted 

to :Master Sergeant Frederick H. Post, Squairon H, 104th AJ:F Base 
Unit, Mitchel Fieli, New York, in the 8lll1 of $10.00 which amount 
became due and. payable on or about 15 November 1946, did, at 
Mitchel Field,· New York, traa on or uou-t 25 HOTellber 1946 to an 
or about 11 December 19,46, aishonorab'.q' tail and neglect to pq
sueh debt.· 

Specification 82 In that, Captain Thomas F. Z.onarcl Jr., c.z., Squadron 
H, 104th AAF Base Unit, Mitchel Field., New York, ild, at Cleveland, 
Ohio, on or about ,30 March 1945, with intent to defraud, telon
iousq, 'Wi~, ,rrongt'ul.q, and unla~ make, utter. and cie-
11Ter to Yrs. George Y. Cross a certain checj in words anii .ti8ure1 
ae follows, _to 'Wit 2 

.30 March 1945 
PAY TO THE 

ORDER OF ---=Mr:.;s::;.i•-Ge:;::.or~·ja,;::e...,.lli=-tir....;:C.,.,r_os::.,1~--- $ 9-00100/loo 

_____w~1n_e__..,lpm=drea._d___d=o_llar.....,__s~&.....OO_..,/l.oo=----Dollars 
With Exchange 

' 
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( I hereby represent. that. the 
(amou:at drawn for 1a this cbeck 
(is on deposit to 11s:;f creait, free 
ot any claims, and acknowledge 

To The Nat11 Cit,Y Bank & Trust Co that this amOUJLt has been paid 
Name of Bank or Trust Co. to me.!

8 

1 W§JJ Street, N,Y.c. v~omas FI Leonard Jr,
( .City" or Town and State 
(Address Capt, C.E, · 0-11122'78 

he, the said. Captain Thomas F. leonard Jr., 11ell knowing· that he did not 
hava and not intending that he should have a:ny account in The Nat1l. C:ity
Bank&. Trust Co., 1 Wall Street, New York Cit,-, tor the pa,ment of aaid 
check. 

Specification 91 In that, Captain Thomas F. Isonard. Jr., C.E., Squadron H, 
104th AJiF Base Unit, Mitchel Field, New York, did, at Fort Hamilton, 
New York, on or about 13 June 1946., with intent to defraud, felOBious~, 
will'ully, 11rong.f'ul..1J', anli unlni'~ make, utter and deliver to the 
Fort Hamilton gx,change a certain check in wcrds and ti.cures as :Cellan, 
to wit& 

June 13 l~ No._·-----

BANK OF THE MANHATTAN CWP.ANY 
QUEENS VILLAGE N.Y. 

Pa::, to the I 

order o.f' Fort Ha:m1lton Exchange $ 50,00/J.oo 
Fifty dollars & 00/100 Dollars· 

liq. Airborne Ccmmand. /s/ Thomas F Leonard Jr. Major U.S.A. 
Fort Bragg, N.c. O-lll2278. 

and by- means thereof did fraudulently obtain from the Fort Hamilton Ex
change $50.00 in good and ln:ru1 money- o.f' the United States, he, the 
said Captain Thomas F. I.A,onard Jr., then 118ll knowing that he did not-
have and not interding that he should have a:ny account in the bank'o.t the 
Manhattan Company, Queens Village, New York, for the ~ent of such check. 

I 

Specifications 10, ll, 12 and 131 Same as Specification 9 111th pertinent 
details as follows i 

Spec, No, Amount ~ Date ~ ~ 

10 $10.00 Ft Hamiltan, NI 12 Jun.46 Cash Bank ot the llanhattan Co. 
11 25.00 Mitchel Field,NY 25 May- 46 Mitchel Securlv· National Bank, 

Field Ex- Oreensboro, North 
change Carolina 
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Speo, No, Amount 

l2 $20.00 Wash. n.c. 8 May 46 New Colonial Bank of the Manhattan 
Hotel Co. 

, 25e00 II ··NJJ 9 ]lay 46 Cash Security National Bank 
Greensboro, North 
Carolina 

Speci.i'ication 14: (Fimling of Not Guilty). 

Specification 15: In that, Captain Thomas F. Leonard. Jr., c.E., Squadron 
. · H, 104th AAF Base lmit, l4itchel Field, New York, did, at Mitchel . 

Field., New York, on or about the 4th day of November 1946 with in
tent to deceive Captain Finton J. Phelan, Jr., Assistant Baae 
Legal Officer, Mitchel Field, Ne,r York, officially state to the 
said Captain Finton J. Phelan, Jr., Air Corps, that he had, on the 
previous Friday night, mailed a United States Postal Money- Order 
in the sum of $60.oo to :Major Harry Holt account at the Crawfori 
County Trust Company, Meadville, Pennsylvania, which statement was 
known by the said Captain Thomas F. Leonard Jr., to be unu-ue, in 
that the said Captain Thomas F. :U,onard Jr., had not mailed such 
Postal lfoney Order to the said Crawford County Trust Canp&lly. 

AccU1ed refused to plead to any Charge or Specification and was found not 
guilty of Specifications 1 and 2 o.f Charge I and Specification 14 of Charge
nI and guilty of all Charges and the remaining Specifications. No eTi.
dence of previous convictions was introd.uced. He was sent,encea to be die
missed the service, to forf'eit all pay and allowances due or to become due 

-.and, to be can.fined at hard labor, at such place as the reviewing authorit;r 
may direct for three years. The reviewing authority apprOTed the sentence 
and forward.eel the record ot trial for action under .Article ot. War 48. 

3. Eyidenee for the Prosecution. 

Specifications 3 and 4. Charge r. On 27 Yay- 1946, while accused wu 
a member of the detachment of patients, Station Hospital, llitchel Fieli, 
New York, he absented himself without leave .trom his station (Pros. Ex. 
S; R. 273) and remained 1n that statua until he surrend1red hilllself to the · 
military- police :ill New York City on 15 June 1946 (Pros. Ex. 6; R. 275, 
276). At the time of accusea•s surrender t.o m:1.litar;r control be atated. 
that he "had been AWOL" since the 27th ot May 1946. Thereafter en 2 De
ce:uer 1946, accused aosented h:1.111Self without proper ~uthcrity .trom hu 
station at llitchel Field, Bew York and remainei absent until be was appre
hended by" the m:1.litar.T authorities 1n New York City on 4 December 1946 
(Pros. Ex~ 7; R. 280, 482). · 
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Specification, Charge II. 

On SaUl?'day., 30 November 1946., accused requested Lieutenant llarcel, 
'Who lived in the same barracka, if he (accused) could listen to the 
radio in Marcel's room ,mile the latter was a:rray- for the week-end. 
Marcel consented and departed from the Field. On Monday., 2 December 
1946., Marcel discovered that $490.00 in United States cUITency llhich he 
had left in bis room in a "zipper case" was missing. He reported the 
loss to the Provost Marshal and on 6 December ha was called. to the 
Provost office where be found accused. and the PrOTost :Marshal and was 
given $125.00 by the latter. Accused requested to speak to }l.arcel am 
said a · 

"Q. What was the substance of the conversation? 
A. The substance was., he was very sorry that it happened 

anfl, if I may read. it., I believe I can sq it more· 
correctly, it us the 6th of December (reads from one 
of bis own papers) This is to certify that I., Thomas F. 
Leonard., Junior, per my father., Thoma·s F. Leonard., 
Senior., who resides at 239 New York Avenue., Brooklyn, 
will on or before Thursday.,_12 December 1946., refund in 
full the difference of $365.00 owing to Lucien L. Marcel. 
(ends reading). It was signed Thomas F. Leonard and Roy 
Ingalls." (R. 448). 

Thereafter :Marcel received the balance o:t the $490.00 (R. ~53). !tJ
cused on 4 December 1946., after being warned. of hi.a right.I under the 24th 
Articls of War made the following 11ritten statement relative to the tak
ing of the money. 

"On Saturday., 30· November 1946., at approximate~ ]JOO hours, 
I requested permission from Lieutenant Luki Marcel to uae his 
radio in bis room., in Barracks T 253 in Santini. Lieutenant 
Marcel gave me permission to li8ten to his radio and pointed out 
several photo albums on the desk, saying that he thought the 

· photos 1r0uld interest me. Shortly thereafter, Lieutenant :Marcel 
· le.rt .ror the -weekend to go to New York. . 

"On Sunday, l December 1946, 'Wbile :1n Lieutenant Marcel's 
room, I ns listenillg to a football game on hi• ru.io, during 
1'hich ti.ma I reached under the table and took Lieutenant Marcel's 
leather, zipper case and started. looking through it_. 'While so 
d.oillg_ I noticed a bro11n envelope which I opened., and saw ano
ther white envelope on the inside. I opened the white envelope 
and. in it, I saw a number of bills. I took them out and counted 
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them, and found that there 11'9re two $100.00 bills, five 
$50.00 bills and two $20.00 bills, totaling $490.00. I put 
the bills back into the envelope and returned the brief' ease 
1mder the table, where I had. gotten it, arter which I returned 
to s:t room. About three hours later, I decided that I wanted 
to go to Town, so I returned to Lieutenant Marcel's room and 
took the $490.00 out of his brief' case, and pit the money- in_to 
rrr:, wallet. I did not take either the brown or white envelopes 
in which the money- was contained; I left these mvelopes in 
the brief case. 

"Shortly thereafter, I left the Base, taking the money- with 
me. I d.i.4 not borrOW' the $490.00 from Lieutenant Marcel, nor 
ciid he give me permission to remove it trom his brie.f' case. I 
knew I waa doing wrong by stealing the $490.00 from Lieutenant 
Marcel I s room, and I hope to return it to him as soon as pos
sible. 

"When I left 'l1f1' barracks at Santini to go to Town, I real
ized that I was breaking m:, restriction to quarters. Knowin& 

. this, I still left rq quarters and went into Town. 

"Ch 4 December.1946, at approximately- l60o hours, I was 
apprehended by- Captain Ingalls, Assistant Provost Ka.rsbal, 
Mitchel Field, at the Beverly- Hotel, on Isxiogton Avenue, a't 
50th Street, New York City. I had in my possession, at t.his time, 

.. $177.56, which was the remainder 0£ the money llhi.ch I had •tolen 
·· from Lieutenant Marcel's brief case. This $177.56, I 1RU1t to 

surrender to Lieutenant Marcel." (R. 481-482). · 

, Specification 2 1 Charge III. Accused married Lois Pauline Mauney
cm 29 October 1939 and she is still bis wita, the marriage nenr b&rtnc 
been annulled or diasol'ftd by' decree ot diTorce (R. ,;68-;370). <n 20 

' April 1946, accused married Violet E. CbaJa&l in the State of Ohio (Pros. 
Ex. 22; R. f/17, 401-407). In a statement giT9ll to an agent of the 
Federal Bureau ot Investigation and Captain Ingalls., Assistant PrOTOst · 
llarshal, Mitchel Field, dated 17 June 1946, accused related his associa
tion with Miss Chapman as follOWB : 

.. , . . •I left Chicago some time between April 21st and May lat, 
194&. Between those dates I met Violet Cbapnan at the Bar ot 
the Holl.anden Hotel, Cleveland, Ohio. I paid her way- to A.9h
vill.e I North Carolina, by- train and we registered as man an« 

.• wire, at a tourist home, a motel, and lind there about a 11Hk, 
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I then paid. her way to Washington, D. c., by train, and we 
registered as man and wi.te, and lived and slept together at 
the Colonial Hotel. . . , 

* * * 
"While in Washington., D. c., Violet Chapman and I al.so 

ll~d together at Hotel i?0,3. She told. me that she ued to sing 
at the Cadillac Hotel in Detroit. We stayed together in 

· :Washington., D.c. tor about sneral weeks. We then lett for Nn 
York City by' train and I paid her fare. 

"In New York City-, 118 registered at the Governor Clinton 
Hotel as man and wile. Violet said she was retu:rning to 
California where .she mew someone who could get her a job. She 
is abou'\ 29 year1 ot age.• (R. 55?). 

At· the tim 0£ the' alleged urriaga accused was 1ober CR• 412, 418, 454, 
458 and 569). · . . 

Speoii"icationa 3 and 4, ChaTge llI. en 13 September 1946 aocuseci 11as 
restricted b;rihe Commanding Officer, llitchel Field., New York, to the 
base and Santini area t.hereot.· The terms ot the restriction nre de~inite, 
-were set forth in a letter to accused and late:i;- on 15 September were 
orally explained. to him (R. 298,; Pros. Ex. 9; R. 301). During November 
1946, while. the restriction was still in force, f,ccu.,ed ant to Hew York 
City- where he met Violet Chapman at a "bar on 46th Street" (R. 402). 
Accused admitted this breach of restriction on 23 November 1946 to the 
investigating ofticer (R. "40). Thereafter on 29 Nonmber 1946 the Com
manding Officer, Mitchel Field, New York, changed the terms ot accused'• 
restriction "from restriction to the Post to restriction in quarters" 
(R• .304) and advised him ot this .tact. While tb.11 latt.er restriction 
was still in tore• (R. 305) accused nnt to Nn- York City cm 1 December 
1946 and remained. there mtil be was apprehended b;r the 11:ili:t.a.17 police 
on 4 December 1946 (R. 255, 490). .lccused also admitted this breach o.t 
NStriction (R. 482). . 

Specifications S anti 6. Cba;,•e;e III;. en or about 1 :tiovem1>er 1946 
accused requested a loan ot $15.00 tran the Jmerican Red. Cross Npre
sentatin at llitchel Fieli. The required form was prepared b7 the repre
sentative and delivered to accused with instructions to obtain the s:li
nature of his. commanding officer thereon_ (R. 284, 285). Accused returned 
the form to the Red Cross With the name •J. E. Warren, 1st Lt., A.C., 
Asst. Adjutant• 'Wl'itten thereon, signed tha Ncei_pt and receind the $15.00 
(Pros. Ex. 8,; R. 2861 287). The 'purported signature o.t "J.I. Warren" was 
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··a torger;r and he bad not. authorized. any one to sign his name on such a 
form {R. 295-297).' Tb.a loan was repaid to the Rad Cross in the latter 
part ot January or first ot February 1947. A.ccuaed stated to the 
investigating officer that: 

"Q. Would you st.ate to the court your questions am· hie 
answers? 

A. Captain !Aonard was asked., sir, after the specifica
tion was read, Captain Leonard was asked if did sign 
the name ot 1st Lt. J. E. Warren, and he said, y-es, 
that he had, that he hadn't been paid tar some time and 
that he was sher t of funds. 

"Q. He admitted to you that he had signed the name ot J.E. 
Warren? 

A. Yes sir." (R. 563). 

SE_Qcif'icatian 71 Charge.III. In November 1946 accused borrowvd $10.00 
from :Master Sergeant post for which he agreed to •pay back4' tis.oo in 
two days. When Sergeant Post. learned that accused wu under restZ'i.ction 
he •put in a claimn to Major Bonham., the acting Base Inspectar General on 
16 December 1946. The loan was repaid. betwaen l5 and. 20 FeDruar,r 1947 
(R• .310-317) • 

Speoif'ication 8. Ch.arc, rn. On 30 March 1945 accusN drew a check 
· 1n the amount o:t $900.00 on the National CiV Bank and Trust Compaey-, 
1 Wall Street., New York City, payaole to »rs. George M. Crose and a.e
llvem it to Eve~ Mae Cross who delivered it to the payee. The check 
was in payment tor a car which J.frs. Cross bad p'lll'ch&sed tor her daughter 
Evel.1n -._accused had assm:ied the obligation to pay tor the car (Proa. 
Ex. 20; R. 604, 581-585). After the _check was d.ellvereti 97 accused to 
Eve:cyn, he calle4 her and requested that she •hold• the check until ta 
•end of t.bl "Week" when the7 ,rouls. both dellnr it to her mother. The 
eheck had already 'bean d.ellnred. to the payee but it na n'ot cashed tor 
three neks because of accused's request. The •Nat1011al City Bank and 
Trust Com.panyll is non-exilta:a:t; in Nn York Ci'tu~ The check ns torwarde• 
to the National City Banlc of Nn Yark -.hi.ch returned same as accused had 
no accomit in said bank or Blr1' of it.a 66 branches (R. 60&-609). 

Specifications 9. 10. ll, µ, and 13. Charge m. Daring the period. 
.trom 8 liq to lJ June 1946 accused cashed tb9 tin checks ieacribed. in 
these apeoifieations in anounta nry1ng :tran $10.00 to $50.00, aggre
gating $1,30.00 tar which he Nce1Ted cash or its equiT&lent. Accused iii 

.not maintain an account in arrr ot the bank3 on which the checka were 
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drawn (R. 373, 381, 5191 558). Reimbursement ns made on all of these · 
checks subsequent· to the filing or charges in this case. In the state
ment accused made to the agent of the Federal Bureau of Investigation 
he made reference to these checks as .tollon: 

11I got as .tar as St. Paul, Mimlesota. I returned to 
Chicago about April 10, 1946, and lived at the Morrison Hotel. 
I cashed a $25.00 bad check at the New Colonial Hotel, . 
Washington, D. c., llhich I had drawn ca the Bank or Manhattan,. 
Queens Village Sranch. 

*· * * "While in Waahington, D. c., I recall passing two bad 
checks; one o.t these us the $25.00 check aforementioned. I 
cashed the $20.00 check also, at the Colonial Hotel., tira,m on 
the Bank o.t Manhattan, Qaeens Village Branch. At the time I 
passed and· casb:Xl these two cheeks I knew that I had no acccnmts 
at aey ot the banks I have named. 

* * * 
11Be.tore leaTillg the Base at Uitchel Field, I stopped at the 

Post. Exchange and cashed a $25.00 bad check which I had drallil 
on the Security National Bank, Greensboro, Nort.h Carolina. I. 
then ,rent to live at the heme of Elsie Donohue at Ba7rl].le., Nn 
York. Oil Monday, June 10th, 1946, I left BayTil.le, New York • 

• 
•r then wnt to Fort Hamilton, Iiff York; planning to gin 

:m;ysel.r up as an .AWOL., and· slept in Building No. 71, an empt;y 'bar
racks tor senral da71 unknna to that Base. On Thursday, Jmie 

. 13, 1946, I nnt to the Officer• Olul> at Fort Hamiltan and cashed 
a bad check or $10.oo, drawn on a Greensboro, North Carolina,· 
Bank, and en Fridq, June 14, 1946, I cashea a $50.00 bad check 
on the Greensboro, North Carolina Bank at the Post Exchange, Fort 
Hamilton, New York. · 

"That same d.Jq., I wnt to Jin York Ci'tir, lrbere I ilet a girl 
I had prerlouaq knoa anci stay-ad with her OYernight, and then 
•urrendered mysel.t to the Provost Marshal's Office, tbs next tlay
at 39 Whitehall. Street, New York Ci'tiY• At the time I made out the 
checks,_and cashff. tha, I &189 knew that. I had no acco1.mt. in~ 

. o.t the banks on which thq were tira1111 and I also knew I 'WU doinc 
ll?'ong. 11 Qt. 557-558) • . 

SpecUication 15, Charc, m.. 01 or U0\1.t 4 Nonmber 1946, Captain 
Phelan, Aaaiatant Base Legal,otfictt ancl Legal .Assistance Officer, aaked 
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the accused concerning repayment of a loan from Major Holt. The accused 
"said he knew about it1 and that the preceding Friday - - - he said he 
had sent a Postal .Money Order to the Yajor•s account in the Major's 
home town", the Meadville Trust Company, Meadville, Pennsylvania (R. J35). 
The records of the bank did not disclose receipt of such a money order 
or a deposit of $6o to Major Holt• s account from 24 October 1946 to the 
time of trial (R. 398-399). (The $60 was actually repaid to :Major Holt 
about l2 February 1947 - R. 387). 

·- 4. Evidence for the De~,!!!!: 

The accused attended the preparatory semester at Cathedral College, 
Brooklyn, New York, in 1930 and was in school the next three years during 
which time he was interested in active sports. During the school term 
they 11ere not allowed out at night so there was little opportunity ot 
doing lll'ong. The students attended a fraternity meeting once a week, 
then went to the St. George Hotel for a swim and to have other social 
contacts (R. 649-652, 666). A witness who had daily contact with the ac
cused fran 1930 to 1943 did not know that accused even drank during that 
period (R. 653). It he did., it was moderate (R. 652). In 1943., accuse<i 
wa.s proud of himself in his ofi'icer 1s uniform and had a "snappy appear
ance" (R. 651). Ayear or so later., accused nnt to a bar.with this 
friend and was drinking scotch "a little too fas.t for me" 1 argued with 
some Navy men concerning the number of feet required 11 to set do1111 an En• 1 
later excused himself and walked out of the bar 1d.thout explanation to hi.a 
triend (R. 654-655). At this tlll:e accused was in a highly nervous state. 
"I mean he just wanted to keep on going". He would say., "let's go, get 
out of here - take off; * * * he meant real.J3 take off., and he did it." 
(R. 656). Something had definitely changed him (R. 657). Almost a 7ear 
later., accused attended a re,mion of a few classmates during Which they 
had a :tew drinks and were reminiscing when nout the door Captain Leonard 
went - out the door., and he was in a local 1pub 1 and we were giving them 
free 11 (R. 655). This friend, a Deputy United States Marshal who takes 
charge of federal prisoners atter arraignment.,_next saw accused when he 
was in jail in Brooklyn • .Accused's hair was unkempt and he had every 
indication of continuous drinld.ng. "I believe that is what an alcoholic 
is., a man who keeps drinking" (R. 659). Accused had holes in his shoes., 
his uniform was soiled and untidy (R. 659). Accused could not explain 
his actions., but agreeci with the suggestion that he go to the Kings County 
Hospital for a ten days' psy-chiatric observation (R.- 66o). Later., this 
friend visited accused at the O:t!icers 1 Club., Mitchel Field., during 
the football sea~on in 1946., when accused said he had toge~ a beer and 
when asked what was his hurry., replied "I've got. to get a beer" and they 
11got a line-up of beers". The accused 11hadn 1 t gotten back on his feet. 
He still looked a little off" (R•. 661). 
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Accused's brother, 1st Lieutenant Robert T. Leonard, Prep School 
Detachment, 1802nd Regiment, Stewart Field, Newburgh, New York, testi
!ied that until accused entered th~ military service, he was an average 
American boy, and never caused arr:, trouble to his f'athsr or mother. 
"When accused returned f'rom overseas in December 1945, he "11"88 extremely 
nervous and looked like heck•. He had a sallow complexion, he looked 
yellow. I took it he had a case or malaria. I wasn't aure. 11 .The six 
or seven times witness has eeen accused since. he has been home, accused 
has never had occasion to lose hia temper, or any-thing, but he has been 
11 n:tremeq neM"OUa, jumpy, 1Jalldng around, moving ·all the time; he 
seemed to have something on his lllind - his complexion, his features., I 
mean, he was mu.ch thinner, he looked ,rorse than I ever remember him". 
(R. 674-675). There have never been aey mental disorders in accused'• 
!amily (R. 678) • 

Accuel. wu uliped to the 871st Engineers .in March 1943 direc~ 
tran Officer Candidate School, Fort Belvoir, Virginia and wu C~ 
Adm1n1strator. On J. llay- 1943 he left the United States with bis or
ganization !or Brisbane, Australia and arrived in Port More11by', N8W' 
Guinea on l June 1943. The .tirst mission was· the canatruction of the 
advanced .tighter base 1n Tsili Tsili about 20 minutes i'rom the nearest 

· Japanese installation. Thq arrind about the middle of J~ and re
mained three ••ka before the enemy !ound them, a.tter which they were at
-tacked •several times - enry night.• On the 17th of' August the Japanese 
lie.a• was annihil&ted. 'fhe accused comandeci ma platoon that waa re
sp~ible !or the defense or the area on the southern part of the base. 
Thereafter, the organization constructed the advance tighter fields and · 
troop carrier fiel.cia at N&dzab where accused was Airborne Control otticer. 
Later he served as Battalion Adjutant tor about a month -when he became 
lick with malaria and waa evacuated to Port Moresby miring the latter part 
of October 1943. He was later returned to Nadzab and ns placed 1n the 
psy-chiatric wari o.t the station hospital. •He had been 1n an aircraft 
accident lmd. had beocne allergic to fq1ng in airplanes and something 
happened to him when he went to go 1n an airplane.• He was assigned to 
a non-f'qing out.tit ear~ in March 1944. •He ns odd, certainly. A 
change had taken place 1n him, I can sa:, that-.• During his service aa 
Battalion Adjutant., he was ginn a rating o! Superior. According to this 
witness, his connanding o.f'ticer., ·he was the outstanding Adm.1nistrative 
ot!icer o! tbl Battalion (R. 631-645). 

'While accused ns 1n the hospital at Yitchel Field he made the 
acquaintance of a Red Cross •visiting lady" who described him as, "I 
will nenr forget the stare in bier eyes; he had a stare in his eyes -
shall n say a haunted tar-away look. He d.idn I t look like you or I 
wcul.d look; he seemed physic~ cliaturbed sane way-. After, later on, 
he cam1 back !r011 the Federal authorities, I believe that is -.here he 
-.as, he -.as nervous, terrib~ nervou.s and, I suppose the effects of the 
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whole business -,;as telling on him." She observed him drinking in the 
hospital and on 1 December 1946 she and her mother brought a "shaker" 
of manhattan cocktails to him when he was restricted to the Santini 
area. After accused had six cocktails, "pretty stiff ones", tho effects 
began to show on him and he "indicated a gaiety". On 3 or 4 December 
1946 she met accused in New York in a bar and "His hands shook, his eyes 
were badly blood-ehot, and n 11., I shouldn I t say, in a stupor - that 
isn I t it ,_ shall we say a fog. 11 He was pollta and talked coherently 
but 11 ne had definitely been on a bender. You could tell that." She 
has given indications that she was in lo-.re with accused and they have 
dj_scussed marriage "as a tlrlng projected, app:cy-ing to the future" (R. 
681-696). 

Captain Lepine lived in the same barracks with accused during the 
months of October, November and December 1946 and they drank together 
frequently. When accused drank he was not "jumpy'' but talkative and 
"quick would be the wey I would put it. 11 Their conversation lfOUld follow 
normal lines and he had heard accused say that he would like to go to 
to1111 and "throw a bender" (R. 6<::f]-710). 

The accused, after being duly advised of his rights as a witness 
elected to remain silent (R. 716-717). 

5. Evidence as to the Mental Capacity; of Accused. 

Captain Landau, officer in charge of the psychiatric section, 
Station Hospital, Mitchel Field, testified that he examined accused on 
5 December 1946 and made the follOlt'ing neuro-psychiatric evaluation of 
accused: 

"a. There is no nidence of the presence of nervous or 
mental illness. 

"b. He may be classified as a type of character and behav-
ior disorder, specifically, pathological personaliv 
type, inadequate personallv. Such individuals are 
characterized by inadequate resporuies to intellectual, 
emotional., social, and physical demands. They are neither 
physically nor mentally grossly deficient on examina
tion., but they do show inadaptability-, ineptness, and 
social incompatibility. 

"~• He is capable of distinguishing right from lll'ong, and of 
adhering to the right. 

"d. He is able 11:i. th the aid of counsel, to participate in his 
own defense in any military or legal action in which he 
may be involved." (R. 63-64). 

15 



(372) 

Witness disagreed with one statement made by Lieutenant Steiner, his 
predecessor as psychiatrist at the Station Hospital, to the effect that 
while accused coul.d distinguish right from 11rong "he has demonstrated 
an inability to adhere to the right" (R. 65). Witness found accused 
to De "of average intelligence" (R. 66). 

The court granted a defense motion ror an inquiry as to accused's 
sanity pursuant to paragraph 63, Manual ror Courts-Martial, 1928. k
cordingly, accused was transferred to Tilton General Hospital for ob
servation and report pu-suant to AR 600-500 and each or the three 

- members of the board and a special consultant who worked with the boari. 
testified that they all agreed with the conclusions of the board that· 
accused was sane, able to distinguish right .tran vong, adhere to the. 
right, cooperate intelligently in his defense, and was sane at the ti.me 
of his two confession,. One member testified that the Board found: 

"The conclusions were, at the time of the examination, that 
the accused did mt suffer .trom any psychosis. At the time o:t 
each of the alleged offenses he was so far free from mental 
defect, disease, or derangement as to be able to distmguish 
right from "Wrong. The accused was at the time of each of' the 
alleged offenses so far i'ree from mental detect, disease or de
rangement as ·to be able concerning the particular act charged, 
to adhere to the right. That the accuse«, at the time or trial 
and at the time of' the examination, has the mental capacity to 
understand the nature of the court-martial proceedings and in
telligence to conduct or cooperate in his defense. And, at the 
time of' the alleged confessiCl'lS on the 17th of June 1946 and the 
4th or December 1946, he had sufficient mental capacity to under
stand the nature of' his confessions. 

•Q. You agreed with the other members or the Board as to those 
conclusions? 

"A. I did." (R. 133). 

Another member or the Board testified: 

"A. I believe that this officer is not psychiatric, that he 
does have a personality disorder in that his pathological 
per$onality is of inadequate type; that means that he has 
a character difficulty, so that he is imnature, inap1; 
type of' individual, who, however, lmows quite 11811-what 
he is doing. He is able to adhere to the right it he so 
desires. 

"Q. Did you have knowledge of the charges that were being 
pressed against the accused? 
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A. I did have lmowledge of those charges and I reviend 
those offenses with the other Members or the Board. 

"Q. With regard to those charges, what were your statements 
insofar as the ability of the accused was concerned to 
distinguish between right and wrong? 

"11ajor Gerson: He was able to distinguish between right and 
wrong. 

"Trial Judge .Advocate: Concerning all the charges against the 
accused, what statements or lib.at conclusions did you arrive 
at concerning his abilitv to adhere to the right? 

"A. Ha was able to adhere to the right in regard to each of 
the alleged offenses. 

"Q. In your opinion,_ was the accused able, with the aid or 
counsel, to properly handle his defense? 

A. Yes. Ha is capable of handling his ou defense with the 
aid of counsel." (R. 160-161). 

Two psychiatrists stated that accused did have "more difficulty" 
adhering to the right than the average person. 

The Board made a "special" f'ind:l.ng with reference to the ability
of accused to adhere to the right at the time of the alleged bigamous 
m&ITiage as follows : 

"We did ban a corollary finding, h0119V8r, lfhich was lt'Orded 
as follows by the Board, with special reference to the bigamous 
marriage to Violet Cbapn.an: (Witness reads from record): The 
Board believes that if it can ta established that the accused 
us under ~he influence of liquor at the ti.ms of his marriage, 
that there was a limitation of his judgment with respect to 
this particular action. This cannot, however, be construed 
to indicate that he was unable to adheN to the right.•· (R.108). 

Gladys llcDermaid, senior psychiatrist, Kings County- Hospital, 
Brooklyn, New York, testified that she observed. and examined oocused. 
from 23 JuJ.¥ to 6 August 1946, found him sane, or superior intelli
gence and pb;ysical examination showed no symptoms of malaria (R.143-
:W.). 

· Doctor Jacques, a civilian psychiatrist, testified for the de
fense that he examined accusea on 25 February 1947 and when he advised 
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accused of the seriousness of the charges against him., _the following 
conversation ensued: 

n* * * I was given a list of the acts that he had done 
,r.u,ch ftre irrational and which were against the law. I 
asked hia it be realized he had done these things and he 
said., y-es, he knew he had done them, and he realized they
were 11rong. He ansnred rq questions vividly and freely, 
he dia.n•t hold back, except that he didn't volunteer to me the 
.fact that he had been .forging checks, and., I think there were 
six altogether-the list was given to me of the number he had 
forged. Also, I questioned him as to his habits with respect 
to alcohol, aod he said he had been a heavy drinker, but 
since last December 1946, he had stopped. drinking and since 
that tima he bad not been drinking. In fact., I asked him 
j'18t now, ,men I saw him outside, it he h&d been drinking and 
he said., no, not since last December. I asked him if he 
·realized the enormitv of his offenses and he said, yes., am 
also these 118re his words, he said, I rt1alize I have done all 
these things, and., be said, I am willing to talca my medi-
cine, turn over a new leaf and start over again. ***" (R. 201). _ 

He ·turtber testified that llhile accused was sane at this time and knew -
right frtm wrong, if he had relapees of_ malaria and drank during these 
att.acks his ability to adhere to the right would be definitely impaired. 

Accused is not suffering from cerebral malaria or recUITent malaria 
of the Vivax type (R. 166, 185). While quartered in the Santini area 
from October to December 1946, accused appeared to be a rational indi
rldual (R. 194-196). 

· 6. 'When accuse<i ref'used to plead to the general issue, the court 
•entered" pleas on his behalf of not guil'tiY' to all Charges and Specifica
tiorus. While the Manual for Courts-llartial provides that in such cases 
the trial will proceed as it accused had pleaded not guilcy to all 
Charges and Specif1.cat1.ms the mere fact that such a plea was "entered" 
!or accused b;r the court is of no consequence. The trial proceeded and 
the Board o! Bevin will consider the case as if accused bad pleaded not 
guilty". . 

. The court proper~ overruled the motion to strike Specitication 4 
of Charge I, am Specil'ications 6 and 15 ot Charge III {R. 42). The 
case cited in aupport o:r the motion {'5 Bull JAIJ 202-203) decided on)3 
the question .of assessment of punishment. - A reading of paragraph. 27, 
)(anual !or Courts~tialj discloses the .tallaey of the motion., ewn if 
it wre a proper motion. Such motion on ~ch crounds is not authorized. 
bJ'. paragraph 71c, llaml.al for· Courts-Martial. The moi:,..on to strike 
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Specification 7 of Charge III was made on proper grounds (failure to state 
. an offense) (R. 35), and 'Was prpperly overruled by the court (R. 40, 42). 
Specification 7 alleges dishonorable failure and neglect of less than a 
month to pay an indebtedness of $10. The court could pass an the ques
tion of whether the neglect to pay the debt was dishonorable, only after 
hearing the evidence. 

After ruling on the above motions the court heard 227 pages of 
testimony with reference to the sanity of accused. It granted the motion 
of special defense counsel for an inquiry into accused's sanity and he 
was examined by a board of medical officers pursuant to AR 600-500 
and each member was present in court and testified to }-,is agreement with 
the conclusions of the Board, his individual opinion as to the mental 
capacity of accused and explained the methods and procedures employed in 
reaching those conclusions. The court ruled after hearing all the 
medical testimony that accused was sane and responsibie for his acts. 
The Board of Review is of the opinion that such finding was substantiated. 
by the evidence beyond a reasonable doubt and in fact that the testi
mony can hardly be said to be conflicting on this point. Even the 
civilian psychiatrist produced by the defense testified as follo'll'B: 

"Trial Judge Advocate: Then your conclusion is that he merely 
had a lower resistance than the average man? 

"Dr. Jacques: Definite]y., at the time he was in the throes 0£ 
what he was doing, of these irrational acts, yes, resistance 
to the right. , 

"Q. 

"A. 

Does * * * that does not mean that be was unable to adhere 
to the right? 

He could have if ha had wanted to, but ha didn't. 

"Q. 
A. 

What was that? 
I arr.,, be could have if he had wanted to, but ha didn't•" 
(R. 211). 

Neither medical examinations., psychiatric examinations., or testimony with 
. reference thereto #in any ,ray establiahed that accused was afflicted with 

compulsive neurosis or psychosis. In CM 283726., Bowles, 55 BR 125 (128) 
the defense attempted to show that accused was unable to adhere to the 
right because of an anxiety state., tension and narrous condition. The 
Board of Review stated: 

•*** He 1188 intelligent., had .tull possession or his facu
lties., and, according to Major Ruffin's unquali.f'ied assertion., 

19 



was able to distinguish right from llrong. It is clear that 
Major Ruffin founii it difficult, and even objectionable, to 
describe the accused's psychiatric disorder in terms of an 
ability to adhere to the right. A careful analysis or his 
testimony, however, with its constant emphasis on the repe
titive character of the behavior and the refusal to learn 
from experience, warrants the conclusion that the accused. 
acted with an unwise disregard for consequences, but does not 
establish that he was deprived of his volition. He doubtless 
suffered from arucie ty, with its consequent tension and 
restlessness, and the Nsulting nervous condition may well 
have clouded his judgment and caused him to act indiscreetly 
without proper concern for what would follow. The testimony 
of Major Ruffin does not go :further. Certa~ it does not 
establish the existence of an impulse so strong and irresis
tible that the accused was ponrless to control his conduct.• 

Enn the psychiatrist produced b;r the defense could only state that ac
cused ll'Ould have difficulty in adhering to the right if he were under an 
attack of recurrent malaria, and there is no evidence that ha was at 
any time when these offenses were alleged to have <?Ccurred. 

In CM 296061, Keech, 58 BR 51 (56), the Board of Review disposed 
· of a similar contention in the following language: 

"The defense sought to establish that accused was suffer
ing :from toxic or psychotic reactions as a result of potions 
of sulfadiazine that had been administered to him by' meaical 
authorities for about five days immediately preceding the day 
o! this fatal flight. There is medical testimony- in the 
record to establish the possibillv of such reactions. How
ever, there is no substantial evidence to induce the belief 
that accused in fact suffered arr, such reaction. He was able 
tQ operate the aircraft, to converse intelligentq with his 
co-pilot, to point out locale with which he was familiar and, 
most important of all, to intend to make low runs or passH 
over his father-in-law's house and. to execute that intention. 
In view or such evidence, it cannot be said the court was un
warranted in concluding that accused was mentally responsible 
for his acts." 

The Nquast of special dei'enae counsel to appear before the Board 
of :Medical Ofi'icers who examined accused under AR 6oo-500 was properly 
denied by the Board. Paragraph 6, TB ME:D 201, l October 1945, provides: 
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"It is unwise to perform the psychiatric examination in 
the presence of other interested parties, particularly those 
who are to serve as comsel. In the presence of others it 
is difficult to establish good rapport with the patient." 

The evidence is clear, uncontradicted and proves beyond any 
reasonable doubt every element of all the offenses charged. The two 
charges of absence without leave (Specifications 3 and 4 of Charge I) 
were proved by the duly authenticated copies of the morning report of 
accused's organization, the admissions of accused and the testimony of 
the military authorities who apprehended him in one instance and to 
whom he surrendered in the other. The larceny of the $490.00 (Spec., 
Charge II) was established by the testimony of the victim and admitted 
by accused in his statement to the officers who apprehended him on 4 
December· 1946. The contention of defense counsel that accused was 
"drunk" when he made the statement is not supported by the evidence. 
He was adequately 1rarned of his· right., under the 24th Article of War 
and recounted in detail his actions in taking the money-. The bigamous 
marriage to Violet Chapnan (Spec. 2, Charge III) was proved by competent 
evidence and uncantradicted by the defense. Both Miss Chapman and her 
father testified that accused was "sober" at the time of the ceremony 
and the defense introduced no evidence to the contrary, except Miss 
Chapnan1s testimony on cross-examination that she and accused had spent 
$900.00 of her m:mey "having a good time" in a two-week period preceding 
the marriage. The two offenses of breach of restriction (Specs. 3 and 
4, Charge III) were established beyond any doubt b,- the uncontradicted 
testimony of accused's ccmnanding officer, the military police who 
apprehended him, and were in fact admitted by accused in his statements 
to the investigating officer and the Base S-2 Officer, Mitchel Field, 
respectively. Aa the breach of restriction on 1 December (Spec. 4, 
Charge III) and the absence without leave (Spec. 4, Charge I) arose 
from the same act of accused only punishment for the more serious offense 
of absence without leave should be imposed (CM 313544, Carson; 5 Bull. 
JAi} 202 and cases there cited). 

'lhe offenses of forgery and uttering the forged instrument (Specs. 
5 and 6, Charge III) were clearly proved by competent evidence. The 
officer whose name was forged testified that the signature in question 
was a forgery and that he bad never given anyone permission to sign . 
his name. When accused received the form the signature was not present 
thereon and when he returned it to the Red Cross the same day- and re
eeived the loan o.f $15.00 the purported signature appeared on the form. 
The ertdence is uncontradicted that accused uttered the forged instru
ment llhen he delivered it to the Red Cross, and the forgery ns admitted 
by him in his atatement to the investigating officer. In any- event it 
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may be inferred from his possession of the instrument under these cir- · 
cumstancea. In CM 269449, Campbell, 45 BR 33 (4.3) the Board of Revi811' 
stated: 

"* * * In defense the accused claimed that. if any altera
tion or amendment was made in AFO Form 542 or if the name 
of John c. Hird was forged on WDSO #127 it was done by 
some othar person and that ht was not aware of it when he 
mailed the papers to the Finance Officer. The accused ad
mitted that he bad in his possession, for -at least 24 hours 
before mailing, all of the papers that he mailed to the 
Finance Officer. The Finance Officer stated that among the 
papers received by him from the accused were the forged 
signature ot John c. Hird on the purported copy of WDSO 
#127 and the altered or amended AFO Form 542. While there 
was no direct proof that the accused forged John c. Hird 1s 
name or that he altered the AFO Form 542~ yet these acts 
may properly and legally be presumed from these circumstances. 

'A person who is recently in possession of, and attempts 
to sell or obtain money on, a forged note is presumed to 
have forged it, and unless such possession or forgery- is 
satisfactorily explained the presumption becomes conclusive' 
(12 Ruling Case Law pu. 26). · 

•Possession of a forged paper by accused, nth a claim 
of title thereunder, if unexplained, raises a·presumption 
that he forged it, or procured it to be forged. In arr:, 
event, such evidence warrants an inference, sufficient to 
support a conviction, that accused made or participated in 
the forgery' (37 c.J.s. sec. 80:e_, page 91)." 

Spllcification 71 Charge III alleges accused dishonorably failed to 
'P83' a debt of $10.00 to an enlisted man. The money was borrowed in 
November and repaid in February, some two months after the enlisted man 
had reported the matter to The Inspector General and the charges had 
been preferred in this case. In view of all the evidence that accused 
possessed money to spend on liquor and ent.rtainment subsequent to 
the time the loan was due (two days after it was made) the Board of Re
view is of the opinion that the neglect to repay it was dishonorable 
am constituted a discredit to the military service. 

The evidence pertaining to the issuance of the six worthless 
checks {Specifications 81 9,10 1 11, 12 and 1.3, Charge III) is clear, 
convincing and uncontradicted that accused issued the checks in question, 
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dra,m on ban.las in which he kept no accounts, that he received value 
for them, and that they were dishonored by the drawee bank;,. Cash was 
received for each check except the one for $900.00 (Spec. 8). The 
fact that accused requested this check to be "held up for a 11aek" was 
no defense, as it had been delivered to the payee befo're the request 
was made and accused gave no indication at the time he signed the-
check that it was not to be cashed ilmnedia tely. The Board of Review is 

/of the opinion that the delivery of this check was not a conditional 
delivery such as to constitute a defense. The intent to defraud could 
be clearly inferred from the evidence establishing the drawing of each 
check on non existent accounts where timely reimbursement is not made 
(CM 249006., Vergara., .32 BR 5 (14)). The making and uttering of five 
checks against non existent accounts is conduct to the prejudice of 
good order and military discipline. 

The offense of making a false official statement (Spec. 151 Charge 
III) was established beyond any doubt by the testimony of the Base 

.agal Officer. After Major Holt advised him of accused's indebtedness, 
witness, in his official capacity as Base Legal Officer and ~gal 
Assistance Officer, called accused to his office to discuss the matter 
and was informed by accused that a money order had already been mailed 
to Major Holt to liquidate the debt. This statement "'QS sh01'1Il to be 
false and accused lmew at the time it was made that ~uch was the fact. 
The contention of special defense counsel that this statement was made 
by accused to the witness in the cape.city of attorney and client and 
therefore privileged is not substantiated by the evidence. In fact tpe 
Base Legal Officer had called accused to his office in an attempt to 
collect the debt for Major Holt who had contacted him previously and it 
he was acting in the capacity aa attorney for anyone it was for Major 
Holt and not for accused. 

Mr. John J. Barry., attorney, appeared before the Board ot Review 
an 24 July 1947., and presented oral argument on behalf of accused. 
Consideration has been given to the points raised by Mr~ Barry. 

?. War Department records show that accused is .31 years of age 
and married. He graduated from Venard Preparatory School., Clarks 
Summit., Pennsylvania, in 19.34 and attended Venard College for three years. 

, He was employed in clerical positions with Republic Aviation Corpora
tion and E. I. Du Pont de Nemours and Co. until ha enlisted in the Arfn7 
in February 19,42. He attended Officers Candidate School and was com
missioned a Second Lieutenant, c. E., .31 March 194.3. He was promoted to 
First Lieutenant, 31 January 1944, and to Captain, 13 February 1945. 
While there is no record of previous convictions by court,..martial it 
api:ear• that accused has an two prnious occasions received pmishment 
uruier the 104th Article of War, once for failing to make prope:-
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deductions on his pay vouchers tor three partial peymentsand once 
tor absence without leave :for seven days. His efficiency reports 
disclose numerical ratings of "4.0 and 5.2" with the notation that he 
is lax in the management of his personal affairs. 

8. The court was legally constituted and had jurisdiction over 
the accused and of the offenses. No errors injuriously affecting the 
substantial rights of accused were committed during the trial. In the 
opinion of the Board ot Review the record of trial is legally eufi'i- · 
ciant to support the findings of guilty and ~e sentence and to war
rant contirmation of the sentence. Dismissal is authorized upon con
viction of a violation of Articles of War 616 93 and 96. 

;--

~.r-1,_ -- L0_l:_·i--,;v1~_j, __U),_/f:7ll[/. ~1J:.-7r ___ ,Judge Advocate 
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JAGQ - CY 322979 1st Ind 

YID, JAGO, Washington 25, D. c. AUG 1110"_: 

TO: The Secretary of War 

l. Pursuant to Ex:ecutive Order No. 9556, dated May 26, 1945, 
there a.re transmitted herewith for your action the record of trial 
and the opinion of the Board of Review in the case of Captain Thomas 
F. Leonard (0-1112278), Corps of Fngineers. 

2. Upon trial by general court-martial this officer was found 
guilty of two offenses of absence without leave from 27 May to 15 June 
1946 and from 2 December to 4 December 1946, respectively, in viola
tion of Article of War 61; of the larceny of $490.00 in United States 
currency in violation of Article of War 93; of· a bigamous marriage, 
two breaches of restriction, forgery, uttering a forged instrument, 
dishonorable neglect to pay a debt to an enlisted man, making and 
uttering, with intent to defraud, six checks, aggregating $1030.00 
·on banks in which he had no account, and of making a false official 
statement, all in violation cf Article of War 96. He was sentenced 
to be dismissed the service, to forfeit all pay and allowances due or 
to become due and to be confined at hard labor fo·r three years. The 
reviewing authority approved the sentence and forwarded the record 
of trial for action under Article of War 48. 

3. A summary of the evidence may be found in the0 accompanying 
opinion of the Boa.rd of Review. The Board is of the opinion that the 
record of trial is legally sufficient to support the findings of 
guilty and the sentence, and to warrant confirmation of the sentence. 
I concur in that opinion. 

4. The evidence shows that accused absented himself without leave 
from his station at Mitchel Field, New York, from 27 May to 15 June 1946 
and from 2 December to 4 December 1946 respectively. The former 
absence was terminated by surrender and the latter by apprehension. 

On Saturday, JO November 1946, accused., with the consent of Lieu
tenant· Marcel who lived in the same barracks., was in the latter's room 
listening to the radio. Marcel departed for the weekend and accused on 
'the following day searched a "zipper bag" which he found in the room 
and discovered $490.00 in United States currency inclosed in an envelope. 
He took the money and went .to New York where he was apprehended in a 
bar on 4 December 1946 by the military police. He admitted the theft, 
returned $125.00 or the money on 6 December and the balance sometime 
later. 

, Accused met one Violet Chapman in Cleveland, Ohio in April 1946 
and married her on 20 April 1946. At the time of this ceremony accused 
was legally married to Lois Pauline Leonard who is living. Their marriage 
had never been annulled or disolved by decree of divorce. 
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Accused was duly restricted to the limits or Mitchel Field, New York, 
by his Commanding Officer on 13 September 1946. While the restriction 
was still in effect he went to New.York City without permissi,n on 23 
November and 1 December 1946 respectively. 

On 1 November 1946 accused requested a loan or $15.00 rrom the 
American Red Cross and was given a form to complete which required the 
signature of his COJD111anding Officer. He forged the name or "J. E. 
Warren, 1st Lt. A.C. 11 thereon, returned the document to the Red Cross 
and rec~ived the loan. 

Accused borrowed $10.00 rrom an enlisted man in November 1946 and 
agreed to repay the loan in two days. On 16 December 1946 the enlisted 
man complained to the Inspector General that the loan was still unpaid. 
Accused did not repay the money until 15 or 20 February after the 
charges. in thi• ease had been .tiled. 

On 30 March 1945 accused drew a cheek for $900.00 on the National 
City Bank and Trust Company, payable to Mrs. George M. Cross and gave 
it to Evelyn Mae Cros& who delivered it to the payee. The check was 
returned from the bank as accused had no account in the National City 
Bank or 8JlY of its 66 branches. · 

During the period from 8 May to 13 June 1946, accused cashed five 
checks, aggregating $130.00 in amounts varying from $10.00 to $50.00 for 
which he received cash. Accused had no acc'ount in 8IJ.Y of the banks on 
which these checks Wfl"e draYill. Reimbursement has been made on all of 
these checks except the one given to Yrs. Cross in the amount of $900.00. 

Accused wu called to the office o.t the Base Legal -officer on 4 
November 1946 and was asked about the repayment of a loan he had received 
from Major Holt. Accuaed falsely stated that he had previously mailed 
.a money order in repayment of the loan., which statement he knew was false. 

Two witnesses testified for the defense to the effect that accuaed 
had been an "average person'' until his return from overseas., at l'fhich time 
they noticed that he had "definitely changed. 11 He wae 11 jumpy and wanted 
to keep on going11 ., drank ·excessively and waa nervous. The Commanding 
Officer of his unit while he was overseas testified that after an air 
accident "he was odd certainly. A change had taken place in him. 11 , 

The issue or accused's mental capaeit7 was raised at the trial and 
he was transferred to Tilton General Hospital for observation and neuro
ps,-chiatric examination pursuant to AR 600-500 ~ Each member o.t the 
board, two other Army psychiatrists and one civilian psychiatrist testi
fied that from their examination o.t accused, ·they believed that he was 
sane., could distinguish right .trom wrong, adhere to the right and cooper
ate intelllgentl7 in his de.tense. One civilian psychiatrist testified 
tor the defense that accused was sane but his abilit,- to adhere to the 
right would be impaired i.t he wa.s in the throea or a. malaria attack or 
under the influence or intorlcants. 
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The regularly appointed defense counsel and three members of the 

court recommended clemency for accused in the reduction of the period 
of confinement imposed. 

5. War Department records show that accused is 31 years of age 
and married. He graduated from Venard Preparatory School, Clarks Summit, 
Pennsylvania in 1934 and attended Venard College for three years. He . 
was employed in clerical positions with Republic Aviation Corporation and 
E. I. Du Pont de Nemours and Co. until he enlisted in the Army in February 
1942. He attended Officers Candidate School and was commissioned a 
Second Lieutenant, CE, 31 March 1943. He was promoted to First Lieutenant, 
31 January 1944 and to Captain, 13 February 1945. Accused has on two 
previous occasions received punishment under the 104th Article of War, 
once for failing to make proper deductions on his pay vouchers for three 
partial payments' and once for absence without leave for seven days. His 
efficiency reports disclose numerical ratings of "4.0 and 5.2" with the 
notation that he is lax in the management of his personal affairs. 

On 14 September 1946 -Ccused subm.i.tted his resignation for the good 
of the service in lieu of trial by court-martial, but the resignation was 
not accepted by the Secretary of War and this trial ensued. 

Mr. John J.,Barry, attorney, appeared before the Board of Review on 
24 July 1947, and presented oral argument on behalf of accused. 

6. By a continued course of conduct, culminating in the present 
trial by general court-n-sartial, accused has demonstrated his unfitness 
to be an officer. I recommend that the sentence be confirmed and carried 
into execution and that a United States Disciplinary Barracks be desig
nated as the place of confinement. 

7. Inclosed is a form of action designed to carr.,- this recommen
dation into effect, should it meet with your approval. 

2 Incls THOMAS H. GREEN 
• l. Record o! trial Major General 

2. Form of Action The Judge Advocate General 
------------------------------~------
( GCMO 287, 25 Aug 1947) • 





WAR DEP.ARTiiENT 
In the Office of The Judge Advocate General 

Washington, D.c • 

.JAGN-CM 316223 

UNITED STATES 

v. 

Private .First Class FLOYD 
S. EVANS (46030993), At
tached Unassigned, 1612 
Service Command Unit, Re
ception Center, Detachment 
B, Fnt Sheridan, Illinois. 

) FIITH .Afild'Y 
) 
) Trial by G.C .u:., convened at 
) Fort Sheridan, Illinois, 31 
) Juzy 1946. llishonorable dis
) charge and confinement for 
) five (5) years. Federal 
) Reformatory. 
) 
) 

HOLIJI:NG by the BOA.RD OF REVIEW 
WHITE, McMILLAN and JOHNSON, Judge Advocates 

l. The record of trial in the case 0£ the soldier named above 
has been examined by the Board of Review. 

2. The accused was tried upon the following Charge and Specifi
cation: 

CHARGE: Violation of the 93rd Article of War. 

Specification: In that Frivate F.i.rst Class Floyd s. Evans, 
attached unassigned 1612 Service Command Unit, Re
ception Center, Detachment B, did, at Highwood, Illinois, 
on or about 23 Jure 1946, by force and violence and by 
putting him in fear, feloniously take, steal and cany 
away- from the person of Richard Fiocchi, the amount of 
abgut sixty ($60.00) dollars in United States Currency, 
the property of Richard Fiocchi. , 

.Accused pleaded not guilty to the Charge and Specification, was found 
guilty of the Charge and Specification, and was sentenced to be dis
honorably discharged the service, to forfeit all pay and allowances due 
or to become due, and to be confined at hard labor at such place as the 
reviewing authority might direct for five years. The reviewing authority 
approved the sentence, designated the Federal Reformatory, Chillicothe, 
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Ohio, as ·the place of confinement, and forwarded the record of trial 
:tor action under Article of War 5i)½. 

J. Evidence :tor the prosecution. 

Richard Fiocchi., a 71 year old man, testified in substance 
tbat at about 2200 hours., 23 June 1946., while crossing a gully enroute 

. from the 11 Haven11 tavern to his home he was set upon by tl'iO soldiers who 
struck him 'With an unknown object, threw him to the grourd, and took 
his pocketbook and some sixty odd dollars in currency including at 
least one, possibly two twenty dollar bills., at least one ten dollar 
bill, and possibly some five dollar bills. He could not identify his 
assailants (R. 10-18). · 

At about 2045 hours 23 June 1946 accused was seen in c•mpany 
with Private Gregg at the 11Frolic Club, 11 a tavern about one block from 
the 11Haven," at which time •one of them11 stated they only had about $1.50. 
Accused then asked the· tavern o,mer for the loan ef $10.00 and., when re
fused., stated: "Well., that is ok. I just thought I would ask you. We 

. are flat tonight• {R. 21-22). The pair then left the tavern at about 
2130 hours. They returned about 2300 hours and began buying drinks fer 
themselves and other people at the bar., and making calls on the pay telephone., 
spending a total of about $25.00 and showing., in the process at least 
twtl ten dollar bills and one twenty. When asked where they got the money 
11one of them said., 1we went to our First Sergeant and got it 111 (R. 24). 
Accused at about Oll5 left with a &i,rl and sat ~n the steps of a house 
next door to the tavern (R. 23-25) until he was arrested by a police of
ficer at about 0145 and taken to jail (R. 28., 47). When arrested ac
cused possessed in cu?Tency one twenty dollar bill., ene ten dollar bill, 
one five dollar bill., and three one dollar bills {R. 51) which he stated 
represented ttsome·back pay from the Army,. and also that his mother sent 
him some 110ney11 (R. 48) • 

.A.t about 1000 24 June at the courtroom of the Highwood City 
Hall., accused was questioned by the Chief of Police,in the presence of 
t-wo other police officers, Captain Eugene Knifong, Provost Marshal., Fort 
Sheridan, Illinois, and Sergeant Swanson of the same office (R. 54., 56). 
ill questioning was done by the Chief of Police who prefixed his in
quisition: 

11I told him that if he told me the truth I would think 
he would get a better break out of it. * * * it would 
be much easier for him ii' he told the truth8 (R. 67, ?5). 

Accused was not advised of his rights by· anyone (R. 79). Accused 
then ~ral.ly confessed to the robbery (R. 54-55., 75-?6)., and was returned 
to a jail cell. The Chief of Police reduced the confession to writing 
and accused signed the same in the jail in the presence of the Chief 
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and a civilian stenographer (R. 57-58). The afternoon of the same 
day after the confession was signed and prior to 1500, the Chief of 
Police and }Jr. Fiocchi (victim of the robbery) confronteo accused 
at the jail door. The Chief asked accused "if he slugged Mr. }'i.occhi, 11 

and accused said to 1:r. Fiocchi 11 No, I didn't, old timer, I did take 
your money but I did not slug you" (R. 64). The written confession 
(Pros. Bx. 1) was admitted over objections by the defense counsel (R. 72). 

4. Evidence for the defense. 

The accused, after having been advised as to his testimonial 
rights, elected to be sworn as a witness, and'testified in substance as 
follows: 

nr got in from Chicago at 9:00 o'clock and went over 
at the Frolic Club at 9:00 o'clock, after I got off the 
train. I sat there and had a few drinks and then went 
over to my barracks to get cleaned up•.And I was there 
until almost ll :00 o I clock. I went in and had a !f!W 
drinks and made a telephone call and went over to my bar
racks. Had a few drinks- I mean, got cleaned up and 
went back at 11:00 o 1 clock and stayed there until 2:00 
o'clock when they closed. And when he closed up I went 
outside. They picked me up out there" ·(R. 83-84). 

He had 11a little over ~50.oon when he first went to the Frolic Club, 
t50.00 of which he received Z2 June by letter from Marvin Schoonover 
to whom he had previously loaned money. He did not disclose this source 
of money to the police because Schoonover "was AWOL" (R. 85-86). He 
asked the proprietor oft~ Frolic Club for a $lu.oo loan because "I seen 
him loan quite a few other guys money and I just wanted to see if he would 
loan me money after being in there all the time" (R. 98). He did not 
rob Richard Fiocchi (R. 108). He made the oral confession and signed 
the written one only because: 

"He (the Chief of Police) said, 1If you confess you 
will be turned loose and you will walk out of this 
jail-house free'" (.ft. 95); 

and: 

"Just to keep my mother from thinking that I was in 
any kind of trouble at all" (ft. 95). 

The defense introduced no evidence othar than ~~e testinony of ac
cused. 

5. A robbery is clearly proven by the uncontradlct':3d testimony 
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of the victim. The question then arises as to whether or not the con
.viction of accused as its perpetrator may be legally sustained. 

The court erred in admitting in evidence and considering the 
,; 

oral and 'Wl"itten confessions of accused sinca the evidence clearly 
discloses they were inch.lead by a promise of material benefi. t to ac
cused. MCM, 1928, par. 114, page 116 (Cll 230388, Wilson, 17 BR 365, 

· 366, and cases therein cited). The taint of such inducement is equally 
present regarding the accused's admission to Mr. Fiocchi "No, I di.dn' t, 
old timer, I did take your money but I did not slug you" (R. 64), and 
such statement was equally inadmissible for the same reason (Wharton's 
Criminal Evidence, Vol. 2, Sec. 601). 

Excluding these confessions from the record there remains 
~ evidence to link accused with the crime such as the financial 
status of accused shortly before and after the crime was ccmmitted, his 
proxl.mity to the scene ot the crime at or ablilut the time of its com
mission, his dress, within the exceedingly broad terms nth which the 
victim described his assailants, and the general aspects 01' his own 
testimny, although such testimony remains uncontradicted. 

It is well settled that "error of receiving in evidence 
an extra judicial confession not voluntarily :made is not fatal it the 
evidence of the accused's guilt, outside of the confession, is com
pelling; but where it may not be said with reasonable certainty that 
conviction would have resulted bad such confession been excluded, the 
error must be held to have injuriously affected the substantial rights 
of accused" (Di.g. Ops. JAG, 1912-40, page. 206, and cases cited). 

"In reviewing records of trial, the Board of Review in the 
ordinary case is limi.ted .to ascertaining whether the re
cord contains substantial evidence as to the existence or 
each element of the offense charged, and in determining 
the suhstantiality of the evidence we do not· judge of the 
credibility of witnesses or evaluate the weight to be . 
accorded their testimony. * * * If, however, the court 
erroneously admi.ts or excludes evidence o! a vital 
character, or commits other vital error, not su!ficient 
to require the proceedings to be set aside, then we re
quire its findings or guilty to be supported by com
pelling evidence., * * * We conclude * * * that in the 
absence 01' compelling evidence of guilt, accused's 
substantial rights were prejudiced * * *•" (CM ETO 
16516, Shaffer, et al). . 

It appears obvious that, once all confessions are removed 
from consideration, the remaining evidence cannot be said to be of the 
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compelling nature which would dispell the prejudicial affect of their 
erroneous admission. Such being the case it cannot be said that the 
accused had the fair and impartial trial to which he was entitled or 
t.hat the record will support the findings and sentence by the court. 

6. For the reasons stated tl:e Board holds that the record of 
trial is legally insufficient to support the findings and the sentence. 

/ ,".I' ,. . , 
_,,___ _____ ... .. _,>_e--r_,,.,,_t:l_,.-./_.L_,_.,_._...._ .:l_-.__ Judge Advocate • 

• 

s 



1st Ind 
WD, JAGO, ,;ashi~ton ;.5, .L;. c. 
TO: Commanding Gerieral, Eeaci,.iuarters Fifth Jumy, Chicar;o. 6, Illinois. 

1. In the foregoing case of Fri.v3te ~irst Class Floyd s. Eva~s 
(46030993), Attached Unassigned, 1612 Service Command Unit, Reception 
Center, Detachment B, Fort ~heririan, Illinois, I concur in the holding 
of t.lie Boara of h:eview and for the raasons therein stated recommend 
that the finaings of guilty an::l. the sentence be disapproved. 

2•. ~:1en copies of the published order in this case are forwarded 
to this office, they should be accompa.."ti.ed by the foregoing holding and 
this ino.orsement. J.<'or convenience of reference and to facilitate attacil
ini; copies of trie published order to t.'le record in this case, please 
place the file number of the record in brackets at the end of the pub-
lisheci order, as follows: · ' 

( C¼ 316223). 

! \ " r."l . 
l Incl 

~\~~(J l~.------~' 
TH01IAS H. GREEN' 

Record of trial Major General 
The Judge Advocate General 



DEPA1t'?MEJlT OF TH& AM 
IN THE omCE OF THE JUDGE /PVOCATE GENERAL 

WASHINGTON 25, D. C. 

OCT 2 3: I9J}i 

JAOQ - CM 318507 

UIITED STATES ) NEW'YORK PORT 07 :DmilK.ATIOH 
) 

'f'e ) Trial by a.c.v., coDTaned 
) at Camp Kilmer, In Jerse7, 

First Lieutenant DONJ.lll 
E. HAIES (0-1003750), 

) 
) 

l.0-ll September 1947. 
DiSllissal and continemeut 

Air Corps. ) · tor two ,-eare. United 
) States Disciplinaey .Barracks. 

OPDIIO!( ot ~ BO.UCO OP !SVIEW 
JOHNSON, SCBENimli and KANE, Ju:ige JdTOcatea 

l. The record of trial in the case ot the officer named abon has 
been exarni;oad. by the .Board ot Jtevin and the Board a.inits t.hia, its 
opinion, ~ rhe J'Dige JdTocate General. 

2. The accused was triad upon the .toll.ow:1.Dg Charges and Spaciti-
cat1ons1 · 

CHARGE I a Violation of the 61st Jrticla ot War. 

Specification l: In that First Lieutenant Donald!:. Rayes, 
· · AC, Shipaent Number AI'-ill9-RR-B{a), did, Without 

proper lean, absent himself .trca his station at Camp 
Kilmer, Hew Jersa.,-, 1'r<n about 9 .April 1946 to about 
18 .April 1946. . 

Specification 2 a {)iolle Prosequi). 

CHARGE II I Violation of the Seth Article ot War. 
, . 

Spacitication: In that First Lieutenant Donald I~ Hqet, 
· NJ, 9223 TSU-1'0 Embarkaa ?ransient Detachment U, Jfew 

Iork Port ot Embarkation, Camp ICillllar, Jln Jeraq, did, 
at Camp Kilmer, Jl'n Jersey, on or about 26 June 1946, 
desert the serYice ot the United Stat.ea and did remain 
absent in desertion until he was apprehended at Boston, 
Massachusetts, on ~ about 17 .bguat 1946. 

Cll.UtfZ ma Violation ot the 94th Article ot War. 
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Specification l: In that first Lieutenant Donald :a:. Hayes, 
AC, 9223 TSU-TC Embarkee Transient Detacl:rne~t lA, 
New York Port of Embarkation, camp Kilmer, New Jersey, 
did, at WestoTer Field, Massachusetts, on or about 1.3 
All.gust 1946 present for app:roTal and payment a claim 
against the United States by presenting to :a. Martinez, 
Captain, AC, Westover field, Massachusetts, an officer 
of the United States, dul.7 authorized to -pay such claill.s, 
in the amount of four hundred and tlt'8nty-six dollars and 

, seTenty cents ($426.70) in payment· for pay and allowances 
clafmed by First Lieutenant Donald E. Hayes, to be due 
him for the period 1 July 1946 to 31 July 1946, which claim · 
was .false and fraudulent in that said lirst Lieutenant 
Donald E. Hayes was not entitlad to such pay and allO'lf
ances for such period and the claim. presented on 13 August 
1946 was then lcnoll?l b;r the said First Lieutenant Donald E. 

· Hayes to be false and fraudulent. · 

Specification 2: In that First Lieutenant Donald E. Hayes, 
AC, 9223 Technical Senice Unit-Transportation Corps Em-

·. barkee Transient Detacbnent ll, New York Port or Etnbarka-: 
ti.on, Camp Kilmer, New Jersey, did, at CleTeland, Ohio, on 
or about 12 J~ 1946, present fer approTal and payment a 
claim against the United States by presenting to o. r. · 
irewton, Commander SC, USNR, fi.ild Branch, Bureau of S & A, 
Cleveland, Ohio, an officer of the United States, duly au-· 
thorised to pay such claims, in the amotmt of .five hundred 
ninety-seven dollars ($597.00) in payment for pay and allo..,.. 
ancelll clai.Dled by First Lieutenant Donald E. Hayes., to be 
due him for the period of l )Cay 1946 to .30 June 1946, 
llhich clai.11. wae false and that the said 1'irst Lieutenant 
Donald E. Hayes j was not entitled to such pay and allowances 
for such period and the clailll presented on 12 July' 1946-.as 
then known b7 the said First Lieutenant Donald E. Hayes to 
be .false and :fraudulent. • 

ADDITIONAL CHARGE: Violation of the 94th .Article ot War. 

Specification: !.n that First Lieutenant Donald E. Hayes, Air 
. Corps, 9232 Technical Senice Unit-Transportation Corpe, 
i:mbarkee Transient Detachment ll, New York Port of Em
barkation, ·Camp Kil.mer, New Jersey., did., at Washington., 
District of Colmbia, on or about l Jaly' 1946, present 
tor apprcmu and payment a claim against the United States 
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b;r presenting to Carl Witcher, Colonel, l"inance Department, 
·at Washington, District ot Coluubia, an officer of the 
United States, dulJ' authorized to pay such claims, in the 
amount of fin hundred and sevent)".seT8Il dollars and forty 
cents ($577.40) in payment tor allowances claillled by' 
First Lieutenant Donald E. Hay-as, to~ ·due.hiJI for the 
period l December 1945 to 31 Kay' 1946, 11bich claim ns 
false., in that the said !'irst Lieutenant Donald I. Hayes 
was not entitled to such allowances for.such period and the 
claila presented on l J~ 1946 was then known b;r the said 
First Lieutenant Donald 1. Rayes to be false and fraudu
lent• 

.ADDITIONAL CHABGB I: Violation of the 58th .Article of War. 

Specification: In that nrst Lieutenant Donald E. Hayes,· 
Ar;., attached unassigned 92.32 Technical Serrice Uniii
Trs.nsportation Corps, F.mbarkee Transient Detachment 1-J., 
New York Port of Embarkation, Camp Kilmer, New Jersey, 
did, at Camp Kilmer,. New Jersey, on or about 15 October 
1946, desert the service of the United States and did remain 
absent in desertion until he surrendered himself at camp 
Kilmer., New Jersq., on or about 20 March 1947. 

ADDITIONAL CHARGE ll: Violation of the 69th .Article of War. 

Specification: In that First Lieutenant Donald E. Hayes, JC, 
attached unassigned 9232 Technical Serrlce '{]nit-Transporta
tion Corps, Embarkee Transient Detacbmeilt 1-A, New York 
:Port of &lbarkaticm,. Caap Kilmer, Hew Jersey, having been 
d~ placed in cc:ntinement, Prison Ward, Station Hos
pi~, Camp Kilmer, Jle,r Jersey on or about U August 1946, 
did, at Camp Kilmer, New Jersey., on or about lS October · 
1946, escape from said confinement before he was set at 
libert;r by proper authority. 

Accused pleaded not guil\y to, and was found guilt)" of', all Specifi
cations and Charges. ?b ertdence of prnioua convictions was int.roduced. 
He was sentenced to be disnissed the service,. to forfeit all pay and · 

· allowances due. or to beccme due; and to be confined at hard labor tor 
. fin years. The renewing autho~ty approved o~ so wch ot the find
ings of guilty ot the Additional Charga I and the Specification thereof 
as inTolves a finding of guilty or absence without leave from 15 
October 1946 to 201!.arch 1947, in violation ot Article~~ War ,1, apprond 
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the sentence but reduced the period of confinement to two years, 
designated Branch, United States Disciplinary Barracks, New Cumberland, 
Pennsylvania, as the place of c6nfinement., and forwarded the record of 
trial pursuant to Article of \'far 48. 

3. This is a trial upon rehearing. At the original hearing, 
accused was not brought to trial on Additional Charges I and II and 
Specifications thueunder but was brought to trial on all other Charges 
and Specifications. Prior to arraignment accused absented himself and 
was tried in absentia. He was fotmd guilty of all Specifications and 
Charges on 'Which he was tried and was sentenced to be dismissed the. 
service, to forfeit all pay and allowances due or to become due., and 
to be confined at hard labor for fifteen years. The reviewing author
ity approved the sentence but reduced the period of confinement to eight 
years and .forwarded the record of trial for action under Article of War 
48. The Board of Review held that the record of trial·was not lega~ 
su.f'ficient to support the findings and the sen~nte. The Judge Advocate 
General concurred in this opinion, and the reviewing authority then dis
approved the sentence and ordered a rehearing. 

4. Evidence for the ~rosecution. 

'While stationed at Camp Kilmer, New Jersey, accused absented him
self without leave from 9 April to 18 April 1946 (R. 13; Pros. Ex. 1). 

Accused again absented himself without leave on 26 June 1946 
(R. 14; Pros.·Ex. 2). While so absent., on l July1.946 at Washington., 
D. c • ., he presented a voucher claiming subsistencs and rental allow
ances for a dependent wife for the period from l December 1945 to 31 
May 1946. This voucher gives his wife's name and address as Ruth H. 
Hayes., 1209 Adelia, El Monte, California, and contains a notation that 
accused had been paid during that period as a single of!icer and that 
ha had not made a claim for dependent's subsistence and rental allow
ances because he thought his wife was going to get an annulment. Ac
cused was given $577.00 cash in payment of this voucher (Proa. Exa. 
20, 21, 22, and 24). . . 

At Cln-el.and., Ohio, on 12 July 1946, accused presented a voucher 
tor pay-, 1'zy1ng r,a:y- and allowances for the period from 1 Ma;r to :;o J,me 
-1946. '!his voucher gives his wife's name and address as in the previous 
voucher and includes rental and subsistence allowances based thereon. 
Accused received a check for $597.00 in payment of this voucher (Pros. 
Exs. 15 and 18). 

On JJ August 1946, accused presented at. Westover Field, Springfield, 
Massachusetts., a voucher .for pay, flying pay and allowances for the 
period from l July to 31 July. 1946. This voucher was similar to the 
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one described in the preTioua paragraph and accused received W6.?0 
cash as payment the~o! (Pros. Exa. 29, 8, 9, 10., ll, 12, and 13). 

On l? August 1946, accused wasl{)prehended in civilian clothes 
at the Bellevue Hotel., :Soston., Massachusetts (Pros. Ex • .3). He was 
returned to Camp Kilmer, New Jersey (Pros. Ex • .3) and confined in 
Ward B-32, Station Hospital., on 20 August .1946 (1t. 49). About 0630, 
14 October 1946, accused was missing from his room and could not be 
located throughout Ward B-32 (R. 52-53). Pillows had been placed under 
the bedcovers to give the appearance of SO?leone lying prone on the 
bed. The grating on the window ns unlocked and open (R. 52-55). 

On 20 :March 194? accused surrendered at the Office of the PrOTOst 
Marshal, Camp Kilmer., New Jersey (lt. 58-59). He stated that he had 
absented himself 11.tor the purpose of trying to make enough J1oney to 
make restitution to the GoTernment :t'or the money he owed it• (R. 62). 

It ns stipulated (Pros. Ex. 26) that the Chief of Police at 
Ehonte, California., endeaTored to locate Mrs. Ruth H. Hayes in and 
about the vicini t,.- of Elmonte without success., and that there is no 
street or avenue bearillg the name "Adelia" .or such an address as •1209 
.Adella" in said toll?l. · 

lt'hen accused was returned to Camp Kilmer on 18 Jngust 1946., he was. 
intervie1red by agents of the Crillinal Inves~ation DiTision regarding 
his absence lfithout leave. J.t that time., he made a S1r0rn statement 
ll'hich was received in eridence without objection (R • .39-4.3). In addi
tion to outlining his travels during his absence., accused disclosed in 
his statement that he had presented the three vouchers involved in 
current charges (the presentation of these vouchers was not known by 
the investigators at that time)., that he had prepared and used false 
lean orders in connection nth each of these vouchers, and that he 
bought a suit or civilian clothes at Washington., left his Army unifonn 
at Chicago, and borrowed a unii'onn for use in presenting his voucher at 
WestoTer Field (Pros. Ex~ 29). . 

;. Evidence for the Defense. 

It was stipulated that Colonel Carl Witcher, Finance Department., 
'W0Uld testify that on 19 llarch 1947., he receiTed $1601.10 •on account 
of OTerpayments• in connection with the three TOUchers heretofore re
ferred to in this opinion (lt. 76; Def. Ex. 2). 

The Administrative Officer., Prison Branch, Camp Kilmer., _testified 
that during accused's confi:lament., he TOl'anteered for work, setting 
up the Honor and !ehabilitation Corapany', initiating case histories and 
correspolXience. He always did llhatever was uked ot him and was 
courteous and cooperative (Jt. 79-&J). 



The accused elected to be sworn as a 'ritness and testified as 
!oll011'S: He entered the sern.ee as an enlisted man on 8 July 1941., 
and waa cO!llllssioned a Second Lieutenant in the Air Corps on 11 August 
1943. When he ns returned trom Boston to Camp Kilmer., he made a full, 
Toluntar;r atatement because-he realized ht "had done something wrong and 
wanted to correct it•. He went absent !rOlll the Station Hospital in 
order to make some money to return "'What didn't belong to me• (B.. 81-83). 
On cross-examination, he teeillied that he ,ras not married and neTer had 
beenJ that he last participated 1n tlp.ng 1n military- aircra!t 1n 
October or November, 1945; that his retllrn to military control on 20 March 
194? wu the temination of·an absence without leave initiated bJ' hi• 
unauthorised departure trom the Camp Iilmer Station Hospital (It. 84-SS). 

'• Mental Condition of .lccused. 

At the t1m o:t accusedI a surrender at C11mp Kilmer on 20 ¥arch 1947, 
his sister wrote to The Judge AdTocate leneral. requesting that a ioard 
of Medical Officers be appointed to ava1 ne into· accused• s mental condi
't.ton. He was accord.in~ committed to the Tilton leneral. Hospital. llhere 
a ioard found (12 May- 1946) that he was men~ responsible but that 
•in Tiew of thiS :aan1a inadequacy- and regresaiTe type of personal.1~ 
disorder, man.ii'ested b7 his poor jlldiment and agsressive behavior in 
response to frustrating circmstancea, he should be considered for re
wement 1'raa the J:nq•. · 'l'he Board also found that accuaad would be unable 
to adhere to the right 'When inebriated and although be told these medical 
o:t'tictrs that. he -ns drinking most ot the time when he presented the 
TOuchers inTOlTed herein, there is no flidence ot inebriation in the record 
ot v1al... · 

7. 'l'he firet ,mnthori1ed absence (.troa 9 to 12! .April 46, Spec. 1, 
Charge I) wu clear:q, establiahed bT the d~ authenticated extract copy 
ot_ the aorning report of accwsed 1e organisation. 

· '!'he otfenae of desertion, terminated by- apprehewsion (26 June to 17 
Aug. 194,, Spec., Charge II) was established bJ' the, extract cow of 110:rn
llli report, stipulated teetiJlony- ot the military police who apprehended 
accused in ciTillan clothes, and bJ' aeeused•s admiseiona in his written 
1tatement. The intent to deser1i mq be inferred from the length ot the 
absence; diecarding ot the unitorm, and apprehension. 

· '?he eacape troa coafin•ant !J-o11 the Station Hospital, camp Kilmer, 
and. the enauing f1Te aontba• abeence with011t leave were eetablished b,
the testiaozl;r of the mirH' who auperTiHd the ward -.here e.ccused was con
t1ned, by the teatiJacmJ ot the hOTost Manbal regarding accused's sur
render and b7 aecued'• 01IZl teat1Jlcm1' in the courtroom.. 'l'his •~cape and 

' 

http:accord.in


(397) 

the ensuing absence are, in effect, a single offense and should be 
puni~hed as such nnd not as separate offenses (CM .31.3544, Carson. 5 
Bull. JAG 202). 

The remaining offenses involve presentation of three false and 
fraudulent claims against the Governcient (Specs.land 2, Charge III, 
and Spec., Add. Charge). 

Al'.,1ough these Specifications allege that the accused knew the· 
claims -w,re false and .fraudulent, they do not specify in what regard 
the voucners were false, except that accused "was not entitled to such 
pay and allowances" (Par. 150a, b, MCM). The cooperative attitude of 
the accused and the defense counsel as reflected in the numerous stipu
lations indicates that accused was not in fact misled by the defect nor 
were his substantial rights injuriouslJ' affected thereby. AccordinglJ', 
the defect is not fatal (Par. 87b, MCM) (CM 247496, Egalnick, 30 BR 
370). . 

In presenting each of the three vouchers, accused tendered false 
leave orders to the paying offices as an explanation of his absence from 
his post of duty. · 

One of these vouchers (Spec. l, Charge III) covers pay and allow
ances for the· month of ~ 1946. Accused was absent wi_thout leave dur
ing this entire month and was. still. in that status 'When he presented this 
voucher. A.rrrry Regulations (par. 3a, AR .35-1420, 15 Dec. 1939, and par. 
9a{l), AR 605-300, 14 Sept. 1944) provide that pay and allowances do not 
accrue during such unauthorized absences "unless excused or unavpidable" 
but even aside from such regulations, it is fundamental that a man is not 
entitled to compensation for the period while he is voluntarily· absent 
llithout leave from his work and per.fonns no services .for his employer • 

• A voucher claiming pay and allowances under such conditions is a false 
· and fraudulent claim against the Unitad States (CM 246591, Graham, ,30 BR 
95). 

In the other two vouchers (Spec. 2, Charge III, and Spec., Add. 
Charge) accused claimed rental and subsistence allowances as a married 
man and in the second of these vouchers, he included a claim for fl.J'ing 
pay. 

While on ~e witness stand, accused admitted under cross-examina
tion that he was not ma?Tied and never had been, and that he had not 
participated in flying in military aircraft since October or November 
1945. This evidence, if admissible, would clearlJ' establish the falsity 
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of the two vouchers covered in Specification 2, Charge III, and the Speci
fication of the Additional Charge. It must be noted, however, that al
though accused did not specifically limit or restrict his 01'1Il testimony 
on direct examination, a reading thereof (R. 84-85) shows that he did not 

. offer any testimony as to the fraudulent voucher charges. Paragraph l2lb, 
Lf.anual for Courts-Martial., page 127 provides: 

"When an accused is on trial for a number of' offenses and 
on direct examination has testified about only a part of' them, 
his cross-examination must be confined to questi·ons of credi
bility and matters having a bearing upon the offense about which 
he has testified." 

In view of the above, the cross-examination in question ...as improper and 
the informatiqn thus elicited cannot be considered as evidence in cormec
tion llith the ,falsity of these vouchers. 

There is no other evidence in the record as to 1'hether accused was 
entitleci to araw flying pay. As to his marital status, prosecution intro
duced three vouchers which accused had previous1y presented at Camp Kilmer., 
in each of 'Which he indicated that he did not have a wife. In the 
allegedly fraudulent vouchers., accused listed his wife as Mrs. Helen Ruth 
Hayes, 1209 Adelia., El Monte., California. The stipulated testimony of the 
Chief' of' Police at El Jllonte was to the effec} ·that there was no such 
address in that tO'Wll and that Mrs. Hayes was unknown to him • 

. Although these factors create a doubt as to accused's marital sta·tus; 
they are not sufficient in law to establish beyond a reasonable doubt that 
accused was not married or that his claims based thereon were false and 
fraudulent. The evidence is therefore insufficient to establish the falsity 
of the vouchers described in Specification 2, Charge III., and the Specifica
tion of the Additional Charge. 

8. Wa~Departmen~ records show that accused is 29 years of age 
and single•. He completed four years of' high school and was employed as 
a clerk in the General Accounting Office when inducted into the Army. on 
11 July 1941. He was promoted rapidly through the enlisted grades and was 
made Regi.llental Sergeant Major on 9 August 1942. Upon graduation from The 
Adjutant General's Officer Candidate School., he was commissioned a Second 
Lieutenant, ll August ·1943. On 27 March 1945, he was promoted to First 
Lieutenant. His efficiency ratings have all been excellent and superior. 

· on 26 November 1945, he was recomnended for a Soldier's l~dal for heroism 
in coru:lection with rescuing persons l'lho were in a truck l'lhich had pl\1Ilged 
into a swollen stream. This recommendation is now pending before the ~ 
Board on Military Awards. 
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On 17 June 1947 accused submitted his resignation for the good of 
the service in lieu of trial by court-martial. The Conmanding Officer 
of Camp Kilmer and the Colll!D8.nding General of the New York Port of Em
barkation recommended that this resignation be accepted on the basis 
that he had made full restitution, that a Board of Medical Officers had 
recommended he be considered for retirement because of his mental con
dition, that he had been in confinement for 140 days., and that a trial 
would probably result in a dismissal without forfeitures and confine
ment. The Co!IIDanding General, Army Air Forces, recomnended against its 
acceptance and the Secretary of War's Personnel Board directed that it 
be not accepted. 

9. The court was legally constituted and had jurisdiction of the 
person and the subject matter. Except as noted above, no e?Tors injur
iously affecting the substantial rights of the accused were comnitted 

·during the trial. The Board of Review is of the opinion that the record 
of trial is not legally sufficient to support the findings of.guilty of 
Specification 2, Charge III, the Specification of the Additional Charge, 
and the Additional Charge, legally sufficient to support the findings of 
guilty of all other Specifications and Charges., and the sentence, and to 
warrant confirmation thereof. Dismissal is authorized for conviction of 
a violation of Articies of War 58, 61, 69., and 94. 

9 



(4W) 

. . 

JAG1~ - CM 318507 1st Ind 

JAGO, Dept of the Anrry, T/ashington 25, D. c. 

TO: The Secretary of the Arrrry 

l. Pursuant to Executive Order No. 9556, dated May 26, 1945, 
there are .transmitted herewith for your action the record of trial 
and the opinion of the Board of Review in the case of First Lieu
tenant Donald E. Hayes (0-1003750), Air Corps. 

2. Upon trial (rehearing) by general court-martial, this 
officer-was found guilty of two offenses of absence Ylithout leave 
(Spec. l, Charge I; Spec., Add 11 Charge I), in violation of Article 
of War pl; of desertion (Spec., Charge II), in violation of Article 
of War 58; of escape from confinement (Spec., Add 1l Charge II), in 
violation of Article of War 69; and of presenting three false and 
fraudulent claims against the United States (Specs. 1 and 2, Charge 
III, and Spec., Add 11 Charge), in violation of .P.rticle of '.'far 94. He 
was sentenced to be.dismissed the service, to forfeit all pay and 
allowances due or to become due, and to be confined at hard labor for 
five years. The reviewing authority ~pproved the sentence, reduced 
the period of confinement to two years, designated Branch United States 
Disciplinary Barracks, New Cumberland, Pennsylvania, as the place of 
confinement, and forwarded the record of trial pursuant to Article of 
War 48. 

3. A summary of the evidence may be found in the accompanying 
opinion of the Board of Review. The Board is of the opinion that the 
record of trial is not legally sufficient to support the findings of . 
guilty of Specification 2, Charge III (false claim); Specification, 
Additional Charge; and Additional Charge (false claim); legalzy suffi-· 
cient to support the findings of guilty as to all other Specifications 
and Charges, and the sentence, as modified by the reviewing authority, 
and to warrant confinnation thereof. I concur in that opinion. 

4. The evidence shows that accused was absent without leave from 
Camp Kilmer, New Jersey, from 9 to 18 April 1946. He again absented 
himself without leave on 26 June 1946 and remained absent until appre
hended at Boston, Massachusetts, in civilian clothes on 18 August 
1946. During this absence, accused presented three false vouchers 
hereinafter mentioned and discarded his uniform. On the basis of these 
£actors, the court found accused guilty o! desertion in connection with 

lO 
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this absence. The three false vouchers amounted to $1601.10 cover
ing claims for a dependent wife when he was in fact not married and 
also claiming pay and allowances for periods when he was absent 
without leave. There is insufficient evidence to establish the 
falsity of.the first two vouchers but the third voucher, amounting 
to :'.?426.70,was false and fraudulent in that it covered, in its 

, entirety, a period during which accused was absent ,ti.thout leave. 
Tihile in confinement awaiting trial for these several offenses, ac
cused escaped (15 Oct. 1946). On 19 March 1947, he reimbursed the 
United States for the full amount of his false vouchers and sur
rendered at Camp Kilmer on the following day. He claimed that his 
escape and absence were for the purpose of securing enough money to 
r:iake the aforementioned restitution. Restitution, of course, is not 
a defense to the charge but is a mitigating factor for consideration. 

5. Department of the krrrry- records show that accused is 29 years 
of.age and single. He completed four years of high school and was 
employed as a clerk :in the General Accounting Office when inducted 
into the 11:rrrry on 11 July 1941. He was promoted through the enlisted 
grades arrl 1-ras made Regimental Sergeant Major on 9 August 1942. Upon 
graduation from The Adjutant General's Officer C~didate School, he 
was comnissioned a Second Lieutenant, 11 August 1943.· On 27 March 
1945, he was promoted to First Lieut,3nant. His efficiency ratings 
have all been excellent and superior. On 26 November 1945, he was 
recol!D'.llended for a Soldier's 1~dal for heroism in connection with 
rescuing persons who were in a truck which had plunged into a swollen 
stream. This reconmendation is now pending before the AAF Board on 
Military Awards. 

On 17 June 1947 accused submitted his resignation for the good of 
the service in lieu of trial by court-martial. The Cormnanding Officer 
of Camp Kilmer and the Commanding General of the New York Port of Em
barkation recoimnended that this resignation be accepted on the basis 
that he ha.d made full restitution, that a Board of Uedical Officers had 
recom.~ended he be considered for retirement because of his mental 
condition, that he had been in confinement for 140 days, and that a 
trial would probably result iz\ a dismissal 11'1thout forfeitures and con
finement. The Com.anding Ge'neral, A:rary Air Forces,. recommended 
against its acceptance and the Secretary of War 1s .t'ersonnel Board 
directed that it be not accepted. 

6. Consideration has been given to a plea for clemency filed by 
accused's civilian defens& counsel. 

11 
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Subsequent to accused's surrender (20 March 194?), a Board of 
Medical Officers was convened at Tilton General Hospital to report 
upon accused's mental condition. The Board reported that accused was 
sane and responsible at the time of his offenses and at the time· ot 
trial, but recomnended his "retire~ent11 in view of his "inadequacy 
and regressive type of personality disorder, manifested by his poor 
judgment and aggressive behavior in response to frustrating ~ircum
stances.11 

?. I reconnnend that the sentence be confirmed but in view ot 
accused•s restitution, the eight months he has been in confinement on 
these charges, his previous Arm:, record, his cooperative attitude, 
and the report of the.Board of Medical Officers, recomnend that the 
period of confinement be reduced to one year, that a United States 
Disciplinaey Barracks be designated as the place of confinement,·and 
that the sentence as thus modified be carried into e:T..ecution. · · 

8. Inclosed is a form of action designed to carry this recom
mendation into effect, should it meet with your approval. 

THOMAS H. GREEN 
Major General 

3 Incls The Judge Advocate General 
1. Record of Trial 
2. Form of Action 

___3. E.rief ------------------------------
Dept of tpe 'Army, GCMO l4, 24 Nov 19h7). 
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WAR DEPARTMENT 
In the Office of The Judge Advocate Ge:mera.l 

Washington, D. c. 

JAGK - CM 318548 

6 FEB l947 
UNITED STATES ) EIGHTH ARMY 

v. Trial by G.C.M., convened at Headquarter•l 
Eighth Army, APO 343,. 23 and 24 Auguat 

Private First Class RAYMOND ) 1946. Dishonorable discharge and con
KffiNA.NDEZ (39594481), Battery ) finement for life. Penitentiary. 
A, 753d AAA Gun Battalion, ) 
APO 503. ) 

--------~-------------------HOII>ING by the BOA.1ID OF REVIEW 
SILVERS, MoAFEE e.:ad ACKROYD, Jw.ge Advocates · 

1. The record of trial in the case of the soldier named above has 
been examined by the Boe.rd of Review. 

2. The accused Hernandei was tried upon the following charge and apeci
fioationa 

CHARGE: Violation of the 92nd Article of War. 

Specifications In that Private First Class Raymond Hernandez did, 
in conjunction with Private First Class James L. Desantis at 
Isogo, Honshu, Japan on or about 13 June 1946 forcibly and felon
iously, against her will, have carnal knowledge o~ Yoshiko Te.kei. 

He pleaded not guilty. to and was found guilty of the charge &lJd specification. 
Evidenoe of one previous conviction was introduced. All of the member, prHent 
at the time the vote was ta.ken concurring, he wa.4 sentenced to be dishonorably· 
discharged the service, to forfeit all pay a.nd allowances due or to beoome ·· 
due and to be confined at hard labor at such place as the reviEIWing authority 
might direct for the term of his natural life. The reviewing authority ap
proved the sentenoe,-designa.ted the United States Penitentiary, McNeil 
Island, Washington, as the place of confinement and forwarded the reoord ot 
trial pursuant to the provisions ot Article ot War 6c,i-. 

3. The prosecution offered proof tending to establish the rape ot 
Yoshiko Tf.kei, a Japanese national. Yoshiko Takei testified concerning the 
rape and identified the.accused as her assailant. She also atated that at 
the tilne the offense was co:mmitted upon hert she was a Jl&id emplo}"'e:d e.t the 
Sakura Hotel a:µd. tha.t the rape oocurred at that establishment (R. 28,31)~ · 

In defending against 
. 

this accusation the defense produoed as a witneu 
. 

Private Bert J. Javor, who testified that he knew the aocus.eid and ·Jcnar ot the 
existence of the Sakura Hotel. The defenae then prooeeded to question the· 
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witness concerning the reputation of the hotel and.the prosecution haviDg 
objeoted thereto,the following ooourreda 

"Q. Had you had ocoe.sion to frequent tha.t hotel yourself?
"A. Yea, sir, many times. 

"Q. What was the purpose of this visit and••• 

"PROSa I object to tha.t question as being immaterial and irrelevant, 
· unless the defense counsel can show tha. t i-t.. has something to do with the 
incident t~t ocourred on the 13th of June. 

"DEFa It is the intention of the defense to show by the testimony 
of several score of witnesses that the Sa.kura Hotel was in faot a hotel 
frequented by·.Ameriean soldiers for sexWil purposes. 

"PROSa Paragraph 90 in the Chapter on Rape in American Jurisprudence 
discusses the 'Unchastity in Prosecution for Rape'• the evidence that 
may be admitted in a case of rape. 'Evidence of the reputation of the 
house <in which the proseoutrix lived ia not admissible.• On those 
grounds I object to any evidenoe of the character of the Sakura Hotel. 

"DEFa 1>•y the de.tense counsel ask for an opinion of the court 
on the house, notwithstanding the fact tha. t the alleged victim wu 
of questionable oharacter herself. 

•PRoSa Will the court first rule on the objection of the prose- · 
cution.

"LM• · The objection as to evidence indicating the nature of the· 
premises is sustained. 

"DEFa. The defense wishes.to repeat then his request for a sta~e
ment of opinion by the court as to whether th~ character of the alleged 
victim can be demonstrated. 

"PROSa I believe the defense should first be required to give 
the basis of the defense and in that connection I call the attention 
of the oourt to the same paragraph, paragraph 90 in the Clapter on Rape 
in .Amerioa.n Jurisprudence. · 

"DEFa The purpose of the defense is merely to show that the 
rtctiin was of poor morals. · · 

"PROSa I object. If the purpose of the defense is to show that 
the accused had intercourse with the victim and that the victim, Mrs. 
Takei, did in fact consent, I will withdraw my objection. • 

"DEFa 'flAy it please the court, the defense is ot the opinion that 
it has not been established that the accused did or did not ha.ve sexual 
intercourse with the alleged victim. 

•PROSa Evidence pertaining to tp.e morals of the alleged victim 
is applicable only if. there 1a a question as to the denial of the victim 
aince she ha.a never stated that she ha.a engaged in intercourse with 
other American soldiers. • 

"DEFa It h the opiniop. of the defense ootm.Sel in reading accounts 
of similar oases of rape in the United States, that if it can be proved 
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that the girl in que1t1on i1 engaged in the busine11 ot pro1titution, 
tha.t that in itself 1a a mitiga.ting or extenuating oirctun.1tance 1D 
the crime of rape. · . 

•PRosa That opinionia inoorreot·beoauHin all part, of the 
United States the tmchutity ot ·the n.otim is no det'enae in the oue 
of rape. · 
• "DEFr It what the trial judge advocate HY' ii true 1 t appear• 

tha.t the defen1e oounael is enjoined from ma.king any subatantia.l 
detenae to the charge. · 

· "I.Ma It is the opinion of the ·court that any de.feme that the 
de.fenae counsel may ma.ke must be in oonneotion with the witneuea who 
are presented or who may be presented to testify as to the actions ot 
the acou1ed at the time and at the pla.oe where the alleged offenae 
was committed. It is ·stated in Davis's Commentary that tape n.y be 
had age.inst the person of a prostitute, and accordingly the more.la 

· of the woman in the case have no bearing on a question of whether or. 
not rape wu oommi tted. It is stated in the Manual For Court1-Martia.l, 
on page 165, paragraph 148(b) on Rape, under Proot, that the aocuaed 
had carnal lcnowledge of a certain female, a1 alleged, and that the 
a.ct was done by force and without her consent. The question u to 
whether or not there has been 1utfioient evidence to 1upport that 
case 1s to be determined by the court. Aocordit'oly the court will 
sustain ob ection of the TJA to an e'Vi.dence wh oh ma reflect on 
t e character of the woman, Yoshiko &lcei; or a. ainat the ouraoter 
o the remisea n question, the ra Hote. 

Underscoring supplied. 
"DEFa May it phase the court, the defense ha.Ting learned 

ot the limitations of the lmr, desires to excuse the present wit
ness and have the law member explain to the aoouaed their right, 
as to rema.ining silent, ma.ld.ng an unaworn statement or a sworn 1t1.te
ment by taking the stand, after which time, if the aooused do not in~ 
tend or wish to take the stand or make an unsworn statement, the 
de.t'eme will rest." (R. 40) -

In proaeoutiona for common law rape, or for assault with intent to rape, 
evidence tending to show the unchaste oharaoter o.t' the proaeouting witneu ii 
competent both to 1h01F the probability ot consent to the aot of sexual inter• 
oourse and by way of impeachment of her testimony (62 C.J. 1079J Cha.mberlayue 
Trial Evidence (Tompldu).598,599J 44 American Jurhprudence, P• 958). Al
though evidenoe ot the, genera.l reputation ot the proaecutrix a, a woman ot , 

. unchaste oharacter has been generally held to be admis1ible .t'or thia purpo1e, there 
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r 

ie a sharp din.1ion ot a.uthority as to whether suoh character may be pro,ed 
by evidence of specific uncha.ste acts with &ocuaed or with others. The 
~ority view. .aeems to be that suah evidence is not admissible or, if ad.. 
miaslble, that such evidence should be restricted to prior unchaste acts 
with &ccused (L.R.A. l916B,965). There is, however, respectable authoritr 
holding that evidence or speoifio unchaste acts or the prosecutrix with ac
cused or others, occurring prior to the caranission of the offense charged 
and within suoh a period of time as to be logically- relevant to the issues · 
at trial, is admissible both as tending to show the probab_ili ty of consent. 
and as tending to impeach her credibility. In a well considered opinion 
adopting the ~?_!ity rule the Tennessee Supreme Court said.a , .. 

11A.1'ter all, where opinions are in oonf'liot, it is not so mueh 
the duty of a court to follow the greater number 0£ decision.a a.a 
it is to adopt the sounder ree.soning. The opposite view hu been 
sustained by some because it had the larger number of adherent,. 
The beat, and in fa.ct the only valid, rea.aon tor this a.dherenoe 
is expressed by the Oregon court in the case_ of~ v. Ogden, 
39 Or.·195,65 Pao. 499, a.s follaw11 'i'hile a prosecutrix, as a 
witness in an action of rape alleged to have been committed upon 
her, is expected to defend her genere.l reputation for chastity,
she cannot anticipate the charges of specific acts of illicit inter
course which ma.y be made by men who perhaps have been suborned to 
teatity.' 

"We ad.mi t that this affords some rea.aon for tha.t view. But does 
•. it outweigh the other. reason in favor of such proof, that a defendant 

charged with this capital crime should have the benefit of all fa.eta· 
which may show the probability of consent on the pa.rt ct the _womant•~•· 

"Acts ot sexual intercourse ma.y always be proven.between the 
prosecutrix and the defendant upon a trial for common-law ra.pe 
prior to the e.lleged offeme, for the purpose of raising an implica
tion of consent. This has been held quite generally. •••· It ia 
here where the authorities divide. The sharp conflict in the deci
slorur is over the competency of acts of intercourse between the 
proseoutrix and other men tha.n the accused. There 1a greater reason 
for its introduoti~n where the proof is of acts between the direct 
parties, but all acts, conversations, and admissions of the woman 
tending to show that she is a prostitute, or of easy virtue, should 
be ad.mitted for the twofold purpose of showing her character as a.£-
fectin her testimon, and also to raise an lioation of her consent." 

Underscoring supplied. Lee v. ~· l 2 Tenn. 655, 79 .W.146. 

This so-called minority view appears to have been followed ·in military 
law (CM 300091, King, 26 BR (ETO) l33,147J CM 295675, Anderson, 30 BR (ETO) 
145,150) and we are thoroughly in accord therewith. Indeed, following what 
we conceive to be a. logical trend, we are.prepared to go further.and a.dlnit 
such evidenee even though it refers to a. point of time after as 1rell as prior 
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to the a.lleged offense. It is difficult to discover a.ny aound reuon 
for the rejection of the former a.nd it might;wrell be sa.id that a. wo.man 
shown to ha.ve enga.ged in prostitution or other lewd and la.acivioua wa.ys 
of life a.fter the alleged offense would have been as likely to ha.n con
aented to the a.ct of interoourae in question a.a a. woman aimila.rly tainted 
prior to such a.ot • 

. Having in mind the mu:im that an a.ccusa.tion of rape ia •eaay to be ma.de, 
ha.rd to be proved, but harder to be defended by the party a.oouaed, though in
nocent a (Mell, 1928, aec. 148b), the Board of Review ia of the opinion that 
the rule of law to be applied in the instant oue my be ata.ted in the fol• 
lOW"ing manner.. In. a. prosecution for common law rape, or a.aaa.ult with in• 
tent to rape. ~ evidence, othenriae competent, tending to show the un
chaste character of the prosecutrix is admissible on the iuue of the··· 
probability other having consented to.the act charged and on the question 
of her cre~ibility and for thia purpoa• her lewrd habits, ways of life or 
usociationa and her specific acts of illicit sexual intercourse or other 
la.soivioua a.eta with acci.2.led or others a.re all rele'ftllt. Such evidence is 
generally a.dmisaible though it refers ~ a point of tim.1 prior to :or after the 
commission of the alleged offense, but the court, in the exercise of a 
sound discretion, may reject such evidence it it is so remote in point ot 
time u to be cleuly &lld logica.lly irrelevant. Accordingly, it 11 obviou, 
that aocuaed should have been allowed to adduce evidence tending to support 
his contention that the prosecutrix, at or about the time of the alleged 
rape, we.a engaged in the blsiness of prostitution and that the hotel in 
which she worked a.a a ma.id waa in fa.ct a. house of ill fame. The ruling of 
the law member excluding such proffered testimonywa.s, therefore, prejudicia.l 
to. the substantial righta o£ acouaed•.· 

4. For the reuons stated, the. Boa.rd ot Review hold• the record ot trial 
lega.lly .insufficient to aupport the. finding ?f guilty and 

0 

the aentence. 

.. ~. 

Judge Advocate 

. 
------------,~---..,.,. Judge Advocate 
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FUJ 27 ~7 

JAGK - CM 318548 1st Ind 

WD, JAGO, Washington 25, D. C. 

TOa Commanding General, Eighth Army, .A.PO 343, c/o Postmaster, New York, N. Y. 

1. In the case of Private First Class Raymond Hernandez (39594481), 
Battery A, 753d AAA Gun Battalion, attention is invited to the foregoing 
holding by the ·Board of Review that the record of trial is legally insuf
ficient to support the findings of guilty and the sentence, which holding 
is hereby approved. For the reasons stated in the holding by the Board 
of Review I recommend that the findings of guilty and the sentence be 
vacated. 

2. When copies of the published order in this case are fqrwarded 
to this office they should be accompanied by the foregoing holding and 
this indorsement. For convenience of reference, please place the file 
number ,of the record in brackets at the end of the published order, as 
follows a 

(CM 318548). 

l Incl THOMAS H. GREEN 
Record of trial Major General 

The Judge Advocate General 
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WAR DEPARTMENT 
In the Office of The Judge Advocate General 

Washington, D. c. 

JAGH - CM 319499 

UNITED STATES ) PENINSULAR BASE SECTION 
) 

v. ) Trial by G.C.M., convened at 
) Leghorn, Italy, 13 November 

Private HARRY C. SMITH ) 1946. Dishonorable discharge 
(39074025), Headquarters ) and confinement for five (5) 
and Headquarters Company, ) years. United States Peni
10th Port of Embarkation ) tentiary 

. . 
HOLDING by the BOARD OF REVIEW 

HGrTENS'IEIN, SOLF, and SMITH, Judge Advocates 

l. The record of trial in the case of the s·oldier named above has 
been examined by the Boa.rd of Review. 

2. The accused was tried upon the foilowing Charges and Specifi
cations: 

CHARGE Is Violation of the 61st Article of War. 

Specifications In that Private Harry c. Smith, Headquarters 
and Headquarters Canpany,·lOth Port of :Embarkation, did, 
without proper leave, absent himself £ran his station at 
Leghorn, Italy, fran about 25 .August 1946 to about 14 
September 1946. · 

CHARGE II: Violation or the 94th .Article of War. 

Specification l: In that Private Harry c. Smith, Headquarters 
and Headquarters CQmpany, loth Port of F.nbarlcation, did., 
at or near Leghorn, Italy, on or about 6 September 1946, 
wrongfully lmowingly and willfully misappropriate one 
motor vehicle of a value in excess of $50.00., property 
of the United States., furnished and intended for the 
military service thereof. 



(410) 

Specification 21 In the Private Harry c. Smith, Headquarters 
and Headquarters Company, 10th Port of Enbarkation, did, 
at or near Leghorn, Italy, on or about 25 August 1946, 
wrongfully knowingly and willfully misappropriate one 
motor vehicle of a value in excess of $50.00, property 
of the United States, furnished and intended for the 
military service thereof. 

ADDITIONAL CHARGE I: Violation of the 61st Article of War. 

Specification: In that Private Harry c. Smith, Headquarters 
Canpany, 10th Port of Embarkation, attached 6677th Dis
ciplinary Training Company (Overhead), did without proper 
leave, absent himself £ran his station at the MI'OUSA Dis
ciplinary Training Center, near Pisa, Italy from about l 
October 1946, to about 7 October 19.46. 

ADDnIONAL CHARGE II1 Viola.tion of the 96th Article of War. 

Specification l: In that Private Harry c. Smith, Headquarters 
Company, 10th Port of Embarkation, attached 6677th Dis-· 
ciplinary Training Company (Overhead), did, at Leghorn, 
Italy, on or about 7 October 1946, wrongfully appear in 
leghorn, Italy without a field jacket, wool o.d. (Eisen-
hower). · 

Specification 2: In that Private Harry c. Smith, Headquarters 
Company, 10th Port of Embarkation, attached 6677th Dis
ciplinary Training Company- (Overhead), did, at Leghorn, 
Italy, on or about 7 October 19.46, wrongfully appear in 
an Off Limits bar. 

Specification 3: In that Private Harry c. &lith, Headquarters 
Company, 10th Port of Embarkation, attached 6677th Dis
ciplinary Training Company (Overhead}, did, at the Ml'OUSA. 
Disciplinary Training Center near Pisa, Italy, on or about 
1 October 1946, wrongfully leave the Post without a proper 
liberty pass, in violation of standing orders. 

He pleaded not guilty to and was found guilty of all Charges and Specifi
cations. Evidence of two previoua convictions was introduced. He was 
sen~enced to be dishonorably discharged, to forfeit all pay,and allowances 
due or to becane due, and to be confined at hard labor for five years. 
The reviewing authority appNved the sentence, designated the United States 
Penitentiary, Lewisburg, Pennsylvania, or elsewhere as the Secretary ot war 
may direct, as the place ot confinement, -and withheld the orde.r.. directing 
the execution of the ~entence pursuant to Article of War soi-. 
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J. The only question presented by the record is whether confinement 
in a penitentiary· is authorized for the offenses of which the accused was 
convicted. 

4. Article cf War L:2 provides in_ relevant part: 

"***no person shall, under the sentence of a court
martial, be punished by confinement in a penitentiary unless 
an act or anission of which he is convicted is recognized as 
an offense of a civil nature and so punishable by penitentiary 
confinement for more than one year by sane statute.of the 
United States, of general application within the continental 
United States, excepting section 289, Penal Code of the United 
States, 1910, 11 (18 USC 468) "or by the law of the District of 
Columbia***·" · 

5. It is obvious, without further discussion that the offenses al
leged under Charge I, Additional Charge I, and Additional Charge II, are 
military offenses for which penitentiary confinement is not authorized 
by Article of 1!far L:2. 

6. There remains for consideration whethe~ the findings of guilty 
of misappropriation in violation of Article of liar 94, alleged in Charge 
II and the Specifications thereof, warrant confinement in a penitentiary. 

In relevant part Article of War 94 provides: 

11Any person subject to military law ~- * * 
rrv.bo steals, embezzles, knowingly and willfully misappropriates, 

applies to his own use or benefit, or wrongfully or knowingly sells 
or disposes of any ordnance, arms, equiµnent, ammunition, clothing, 
subsistence stores, money, or other property of the United States 
furnished or intended for the military service thereof;*** 

11Shall, on conviction thereof, be puniohed by fine or :Li1pris
ori.~ent, or by such other punishment as a court-martial may adjudge, 
or by any or all of said penalties. * * *• 11 

• 

The above quoted portions of Article of v{ar· 94 is canpa.rable to 
Criminal Code Section 36, United States Criminal Code (18 USC 87) which 
prcvices: 

11V,boever shall steal, embe7,zle, or knowingly apply to his 
own use, or unlawfully sell, convey, or dispose of any ordnance, 
arms, ammunition, clothing, subsiJtence, stores, money, or other 
property furnished or tote used for the military or naval serv
ice, shall be punished as prescribed in section 82 of this title." 
(As amended Nov 22, 1943, c. 302, 57 Stat 591) (18 USC 82 provides 
for a fine of not n:o:re than ~ao,ooo or imprisonment for not more 
tha.ri ten yca.r3 or both wi~ere tr:f' property in question is of a 
value cf 1rore than i,50). 
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It is to be noted that although misanpropriation is denounced ey 
Article of War 94 it is not Qile of the offenses denounced by 18 USC 87 
or any other section of the United States Criminal Code. Although the 
evidence shows that the accused was guilty of misapplication, which is 
denounced by 18 USC 87, he was not so charged,. and he can not be punished 
as though he were convicted of misapplication. 

Misappropriation, as such, is not denounced by the law of the District 
of Columbia. · 

Accordingly, the Board of Review is of the opinion that penitentiary_ 
confinement is not authorized by.Article of War 42 for any.offense of which 

'accused ,ras found guilty in this case (CM 223054, Langanki, 13 BR 347). 

7. For the reasons stated the Boa.rd of Review holds the record of 
trial legally sufficient to su:pport only so much of the sentence as involves 
dishonorable discharge, forfeiture of all pay and allowances due or to be
cane due, and confinement at hard labor for five years in a place other 
than a penitentiary, Federal correctional institution or reformatory. 

Judge ~ocate 

Judge Advocate 

' 

f 
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limR 3 1947 

JAGH - 319499 lat Ind 

vm. JAGO, Washington 25, D. c. 

roa Commanding General, Hea.dquartera, Peninaular Ba.ae Seotion. J.I!0 782, 
o/o Postmaster, New York, liew" York . . 

l. In the cue of Private Harry c. Smith (390"025), Hea.dquarter1· 
and·.Headquarter• Comp~, 10th Port ot Fm.be.rka.tion, &ttention is invited 
to the foregoing holding by- the Board of Review, 'll'hioh ho141,ng ia hereby 
a.pprpved. Under the provido111 ot Article ot Wa.r 50!, ;you·n01r ~ve- au• 
thorit;y to order the execution of the sentence, provided a. place' other 
than a. penitentiary, Federal oorrectional institution or reformatory 1• 
~e.dgna.ted I.a the pla.ce ot confinement. 

2. When copies of the published order in this cue are forwarded 
to this office tl:ley 1hould be accompanied by the foregoing holding and 
this indorsement·. For convenience of reference &Zld to taoilitat. a.t•. 
taohing copies of the published order to the record of this oue, plN.8e 
place the tile number of the record in brackets at the •= of the pu~ 
11shed order, a.a follow• a · · ; ;;·. ,. 

(CK 319499). 

1 Incl ..m.AWi~ H. GREEN 
Reoord ot tr1&1 :Major General 

The J\ldge Advooa.te General 
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-------------------------------

DEPA.RT.MEN!' OF THE ARMY (415)In tha Offioe of The Judge .A.dvooate General 
Waahington 25.. D. c. 

JAGK • .CM 320478 l OEC !947 

U N I T E D S T A T E S ) SPOKANE: AIR llA.l'ERIEL A.REA 
) 

v. ) Trial by G.C.M... oorrvened at Spo1ca..ne 
) Army Air Field, 24-26 January 1947. 

Seoolld Lieutenant; RICHA.BD ) Dismiasal 8.lld oon.finement tor t.-o {2) 
V.AN::E {0-567620) .. Air Corps ) years. Disoiplillary Barraclca. 

OPINION of the BOARD OF REVIEW' 
SILVERS. MoAF'EE and ACKROID., .raige Advooates 

1. The Boa.rd of Revin' has examined the reoord of trial in the 
case of the officer named above am submits this .. its opinion. to The 
Jw.ge Advocate General. 

2. The aoou.sed wa.a tried upon the following oharges e.nd speoifioatio.m 1 

CHARG!!; Ia Violation of the 6lat Article of War. 

Speoifioationa In that Second Lieutenant Richard Vance .. 
usigned Squadron °E•, 4102d .AAF Base Unit., did, without 
proper leave. absent himself from his proper station at 
Santa Ana Army Air Bue.. Santa Ana, California. from about 
29 Ootober 1945 to about 4 Yaroh 1946. 

CHARGE II• Violation of the 95th Artiole of War. {Nolle Prosequi) 

Specifioations 1 - 101 (Nolle Prosequi). 

CHARGE III• Violation of the 94th Article of War. 

Speoifioation la In that Second Lieutenant Riobard Va.noe, •••, 
did, at Camp Joseph T. Robinaon, Arkansas, on or about 23 
Ootober 1945, present for payment a claim agai nat the United. 
States, by presenting to B. J. Tullington. Colonel, Finance 
Department, Fins.nee Officer at FiDaIJOe Office, Camp Joseph 
T. Robinson., Arkansas .. an officer of the Uniteci States duly
authorized to pay suoh olaims, tor pay while a oommiseioned 
offioer of the Army of the United State,, in the amount ot 
Two Hulld.red Dollars {$200.00) for partial pay, which olaia 
was false e.nd fraudulent. in that Second Lieutenant Richard 
Vanoe had already been paid in full his pay- due from the United 
StatH and was then known by the said Second Lieutenant Riobard 
Vance to be false and fraudulent. 
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BO"ma Specifications 8, 10,-11, 12, 17, 19 e.Jld 20 va.q 
ma.teri&lly frOlll Speoifica.tion l only a.s to date e.nd plaoe 
the alleged tra.udulen.t voucher wu presented, the tinanoe 
officer to whom presented and the aaount1 clumed. .All 
the foregoing voucher• being tor partial pa.7 in a.meta 
varying frOlll $136 to $600. · 

Speoitioatiom 2, 3, 4, 6, 6 a.nd 161 (Holle Proseqlli). 

Specification Ta In that Secom Lieuten.a.nt Richard V&.X10e, •••, 
· did, at Fort Worth, Texu, on·or about 29 Ootober 1945, present 

for payn,n:I; a claim agai nat the United Sta.tea by presenting 
to E. J. lleckner, Colonel, Fina.noe Department, Fina.noe Officer 
at Finanoe Office, Fort lforth, Ten.a, a.n ottioer of the United 
Sta.tea duly a.uthorized to pay such claims, tor pq and a.llow• 
a.noes while a oollllliaaioned officer in the Anq of the United 
States, in the amount of ho lhmdred Six Dollar• and Fitty 
Cent, ($206.50) tor base a.ni longevity pay from. l SepteJlber 

. 1945 to 30 September 1945 and for aubsiatence am rental allow
ance from l September 1945 to 30 Septemb9r 1945, leas Clue 
•J" Bationa.l Service Lite Insurance deduotion tor the aonth 
ot September 1946 and less partial pay.em for September 
1945, Yhioh olaia 1ru false am fraudulen:1; in tba.t Second 
Lieutenant Rioha..>'d Vance had already- been paid hie pay in 

. f'llll by the United Statea for aaid period, am wa.a theD lcDown 
'by the 1aid Second Lieutenant Richard Vanoe to be .false a.Di 
fraudulent. · 

?ll?Ea Specitioationa 9, 13, 14, 15, 18, 21, 22, 23, 24, 26, 26, 
27 am 28 vary mawrially from Speciticatio:ia T onl7 aa to date 
am pla.oe ot the etfeme, the finance ottioer to whoa presented, 
the amounts ola.imed and the period for which pa7 &lid allcnrances 
was claimed. All the foregoing Touchera being tor -pa.7 and 
allowa.noes tor speoitio period, from. l September 1946 to $1 
January 1946. Amounts va.ry from $206.60 to $645.80. Total 
amount claimed - '8,654.30. 

He pleaded DOt guilty to am was found guil't7 ot all cl:aa.rgea am apeoitioa• 
tiGm upou. 'Which lle YU arraigned. No evidellOe ot a:n.y- -pr~Tious conn.o
t:l.on •a.a introd'uaed. He wu aentenoed to l>e diamiaaed. the aernoe, to 
torteit all pa.y and allow&DOes due or to beoo:ae due &lid to be· oo.a.tin.ed. at 
hard. labor at auoh place u the miffing authority might dirHt tor 
tiff 1"9&ra. The reviewing authority approved the IH.tenoe, remitted 
three :,eara ot the oontim:aent illlpo1ed, dedgnated the United StatH Di•• 
oiplinary Barraoka, For~ LeaTemrorih, Xa.Dau, a.a the plaoe ot oontiJlellent, 
and forwarded the reoord ot trial tor a.ot:l.on umer .&rtiole ot War 48. 
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3. Evidence for the Proaeoution 

a. Charge I and ita Specificatio:n 

!here wu reoe1Ted in eTidenoe u Prosecution Exhibit 1 a pa.per 
which will be diaousud further in thia opinion. By atipulation agreed 
and entered into by the parties the tollolrlng extract oop;r of Paragraph 
119, Speci&l Ord.era 243, MF Nintll Senioe Commam, Headqua.rten ilD 
Peraonnel Center, Fort Lewis, Wuhington, dated 10 September 1945, wu 
reoeiTed in flidenoe aa a true cop:, of the originals 

11 119. Fol Of:f {W male) having ret m am rptd tbia Bi in 
oomplianoe with auth appearing below !Wll8a reld troa atohd 
w:iaagd this ata and atchd unugd to Redistribution St& in• 
dioated tor prooeaaing and reugm.t. TDY enrout• and tTl 
ti.Jlll9 imioate<l atzd. Ott •ill rpt new ata on or before date 
1JJdioated (all dates 1945). ••• 

A.SI GRADE BR DAYS DA.lS .RP.rG- 1'DY l'VL MOS DATE 

AU BEDISTRIBUtIOJf STA.1' 14 SANT.A. A.Ii CALIF· 

V.AJJ;E, RICHARD 055'1620 2:m U JJJ 304: 4 1051 14 Oct 138 S Wuhingtoa 
St Spokane 1t'aah 

(Par 30. SO 213 11:1 J.J.F Regional.. & ConT Hoap Ft George Wright 
Waah 7 Sept "5) 

BY COMXAlID O.F BRIGADIER GENERAL BEEBEa 

1'IWiK W. ·sHUTKO 
OFFICUI,a Capt CE 

/a/ Fra.nlc li'. Shutko · .I.sat .ldj 
FRANK if. SHUl'KO 
Capt CE 
Aut Jslj11 (Proa. Ex. a; .R. 33). 

There wu alao reoeiTed in eTidenoe a oertif'ied extra.oil oop7 ot the 
:morning report ot Squadron R, 1040 AA.F BU (RS 14) AC. ahClll'iJlg the tollCIII'• 
entr7 relatin to tho aoouaeda · 

114 ?in 45 

Vaxice, Riobard Q557.Q202Dd. Lt 
Enroute to jn (fDY) to JJIOI. 
0001 29 Oct 4511 (R H, Proa Ex 2 ). - · 

s 
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The authenticating certificate on foregoing extract copy of the 
morning report is signed by Captain Arthur J. Stram, AC, ~ho certified 
that he was the commanding officer of the reporting unit and the official 
custodian of its morning reports and that the entry shown is a. true and 
complete copy of that pa.rt of the morning report of said command submitted 
a.t Santa Ana J.:rmy Air Base, Santa Ana, California, for the dates indicated 
in said copy which relates to Richard Vance, 0557620, 2tld Lt, Squadron H. 
104oth AAF BU (RS :j/4), AC, SAA.AB, Santa J.na, California:. . 

The defense objected to the admission in evidence of the foregoing 
document on the groum that the entry did not show the signature of the 
officer who made the original entey (R 32 ). 

The prosecution offered in evidence as its Exhibit 4 a. certified 
extra.ct copy of the morning report of the Detachment of Patients, 3501st 
AAi' BU, Boca Raton, Florida, for the date 4 March 1946 as follows a , 

114 :Mar 1946 
Attached from other organisations 

Ot'fioe.r1 
Vance, Rioha.rd, 0-557620 2nd Lt. 
Adm to Hospital from. AWOL_ Santa Ana AAB, 
Rediatribution St~tion /14 Cali~.•-

The defense objected to that pa.rt of the entey "Where it ,a.ya 'Va.noe, 
Richard, 0-557620, 2lld Lt. Adm to Hosp, t j~t that tar," on the ground 
that such matter was hea.rsa.:, (R 35). The la:w member ruled- tha.t the entr:, 
ot 4 Va.rch would be received, in evidence tor the purpoae ot shOlring that. · 
on the date recited, 4 :MarQh 1946, the a.ocused. •a.a umer military control , 
at the station itldicated (R 36). · · 

\ 

b. Charge III am 1ts Specif'loations 
' ' ' . J ' ' ' - . . . I 

_Captain Louis c. Mulvaney, m, J.m, testified that on t.nd pH.or to 
1 September 1945 he had been Fina.nae Ottioer at Fort George Wri·ght 
(Washington) atld that he was acquainted with the aoouaed. The· witne11 
read certain provisiom ot Army regulatiom relative to =the procedure re
quired in the presentation am honor ot officers pay a.tld · alla1ra.nce aocounta, 
WD Form 336, am ata.ted that it payment was made in ca.ah, the oreditor 1raa 
required to aign the certificate ot reoeipt in person.: · The court took •• 
judicial notice ot the provisions of J..rm.y Regulations 35-~040, 13 Ma.7 
1942 and 35-1360, 14 February 1946. The court al10 took judicial notioe 
of -the :monthly- pa.7 and allowanoea ot comm.inioned officers ot the .A.rm:, u 
ia provided 1n Anr., Pa.7 Tablee, TlC 14-509 (1946), and particularl;y the 
table at pages 64 and 65 thereof 1h01ring the authorized pay of a secom 
lieutenant (onr 5 7ea.r1• ~eMice) u tollws1 Base pay $175.00, _rentd 
(with dependent,) $75.00, subaistenoe (with dependents) t,42.00 (R ,i7-6l). · 
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Captain Muhaney a tated that as FinallO e Officer a.t Fort George 
Wright he hAd uade partial pay:o,nta to a.ocuaed on two oocasions, m1r 
his signature am identified what he described u photostatic copie• 
of the original vouchers duly signed by the aocuaed a.lXl including hie 
receipt tor payment thereon. These original oopiea of the vouchers had 
been fol"ll"e.rded to the General Accounting Office subsequent to payment. 
The court received in evideDCe a.a Prosecution Exhibits 6 e.Dd 7 photostatic 
copies ot the foregoing vouchers. The defense objeoted to this evidence 
as being immaterial to the issuea. The payments thereon a.re shown to 
ha.ye been ma.de on 7 September 1945 am. 17 September 1945 and are in the 
a.mount of $60.00 each (R 52-67). On or about l September 1945 the ac-

. cused atated to Captain Mulvan~y.. that:he had discovered trom checking hia 
bank a tatementa that he had been paid twice for the month of November 
1944 and he thereupon paid to the fillallOe oi'fie.r a.bout $317.75, the 
alleged amount of such overpayment. The court admitted this evidence 
u beiDg mterial to ·the question of accused's pa.y statua a.a of l 
Sephmber 1945 (R 73-76 ). 

Visa Helen Denni.a, 2205 North Perry Street, Spokane, Washington., tes
tified that she was a olerk in the Fi:ca.noe Office., Fort George Wright., 
Washington, and that she had prepared pay vouchers for the accused which 
he had signed in her presenoe. She knew his eignature. The witness 1r88 

shown two documents purporting to be original pa.y voucher• with the sig• 
nature "Riobe.rd Vanoe, 21ld Lt. AC (A.US)". She identified the signature 
as being that of the a.ooused. The court examined these documents aIJd 
the prosecution moved that the original documents be withdrawn aild the 
photostatic copies substituted for the record. '.!be defense ohallenged 
the c0111petenoy of the wi t:oess and objected to the admission of the ex-
hibi ts. The objection was overruled an:l the photostatic oopiee were re
ceived in evidence as Prosecution Exhibits 8 am 9 (R 83-94). 

Fi.rat Lieutenant Pa.ul U. Viole, AC, Adjutant. Fort George Wright, 
identified a document which he testified was signed and presented to him 
by the accused on or about 27 November 1946 and which we.a ehown to be a. 
lfD AGO Fonr,. 137 (Officers' Clee.rance Certificate). Without olJjeetion 
the certificate wu received. in evidenoe. withdra..-n am a photostatic 
copy thereot receifld in evidence u Pro.eeution Exhibit 10 (R 95-97). 

llrs. Jane Hodge Greencilgh, Spokal:le., Washington. testified tbat she 
wu the manager of Greenough's store.- 613 South Wuhintton. Spob.Jae. 
She laJBw the accused. On 14 ~7 1945 he had applied for credit a.t her 
store and signed the usual application for credit ca.rd in her preaence. · 
She identified and there wu received in erldenoe the described card 
fully executed &Dd signed "Richard Va.IJCe, 2.nd Lt AC 0-657620• (R 99., 
Pros Ex 11). Over objection by the defe1.1Se-, Mrs. Greenough was permitted 
to testify that at the time he axecuted the ca.rd his "me.nner wu f'rieDdl7 
am atrdghtforwa.rd. There was no hdaitation in hie filling out the 
oard. He had. eeemingly, had oh&.rge account• before. That is. he knew 

·---·-~,L___...._' 
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how to go a.bout it, and there wa.a no hesitation in his manner. I felt 
tha. t he wa.a a Tery res ponsibl• person, otherwise I would not haTe opened 
a. charge a.ooow:rt for him11 {R 105). 

Miss Mary Milla, a civilian clerk in the Adjutant General's Office, 
Spokane Army Air Field, identified the permanent mail record ca.rd of' 
accused, executed and signed by him in her presence on 28 September 1946, 
which was retained in the records at headquarters. Without objection. 
the document we.a wi thdre.wn am a photostatic oopy thereof' received in 
evidence a.a Prosecution Exhibit 12 (R lll). .. 

• Mr. Frank H. Stivers, Police Department, Spokuw, Washington, wu 
sworn a.a a witness for the prosecution am stated tha.t he bad been a 
police detective for 21 years, his principal duties being tha.t of iden• 
tification of ha.Iidwriting. The defense conceded that Mr. Stivers wu 
a b.andwriting expert. The witneas testified that he ha.d ma.de comparison 
of the signatures appearing on Prosecution Exhibit 10 (Officers• Cleare.nee 
Certificate), Prosecution Exhibit 11 (Application for Credit Card, "Green
ough's") and an Army identification card signed "Richard Va.nee• with the 
signatures appearing on certain exhibits offered for identification by 
the prosecution, a.a f'ollCllf81 

CHARGE III Spec. No. Prosecution Exhibit No. 

1 26 
7 18 
8 26 
9 28 

10 32 
11 33 
li:! 31 
13 16 
14 30 
15 13 
17 19 
18 29 
19 27 
20 17 
21 21 
22 14 
23 24 
24 34 
25 22 
26 15 
27 20 
28 23 

These ex.hibita appear to be WD Form 336-Revised,.Pa.y and .Allowance Account 
of Commissioned Officers commonly referred to as pay voucher,. 
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The witness explained in detail the mamwr of his comparison of the 
oharacteristics of the handwritill{; appearing on a.11 the exhibits. Hs 
stated ~at in his opinion the person who signed the name "Richard Vance" 
on Proaeoution Exhibits 10 am 11 was one alld the same person who signed 
the same name to the exhibits listed above (R 126,135). The prosecution 
offered the desoribed exhibits in evidenoe &.Xld asked permission to with• 
draw the ae.me and substitute photostatic copies thereof with similar 
numbers tor the reoord. The defense objeoted to the receipt in evidence 
of the foregoing doouments asserting that they had not been properly iden
tified. The law member overruled the objeotion ar:rl admitted in evidenoe 
the exhibits heretofore listed axd numbered with permission to substitute 
photostatic copies thereof in the record (R 127-131). On oroaa-examina.
tion of the witness it was shOlfD. that only two of the samples of aocuaed'• 
signature used by the witness as exemplars had been produced in oourt. 
The prosecution then presented to tl_J.e witness a photostatic oopy of iYD 
Form No. 35 "War Dept. Signature Card" bearing the eigna.tur• "Richard 
Va.nee" a.mi which Mr. Stivers identified a.a also having been used by him 
in his handwriting tests. The signature oard wa.s received in evidence as 
Prosecution Exhibit 35 (R 139). 

Captain Abraham L Whipple, Jr., AC, Headquarters AU, Washington, 
D.C., a witness for the prosecution, testified that he a.ppea.red before 
the court in response to orders directing him to ·"bring some original 
pay vouchers from the General Accounting Office in ·washington, D. C. 11 

' 

The defense objected to the answer and the court disregarded the word 
•original." The witness identified Prosecution Exhibits 13 to 34 in
clusive (papers withdrawn and photostatic copies substituted therefor) as 
the doouments he had procured from the Reconciliation and Clea.ranee Divi• 
sion, GA.O, iia.shington, D.C. The witness had checked these doouments 
against a list contained in a letter f'rom the Assistant Comptroller 
General of the United States to the Commanding General, Army Air Forces, 
vVashington, D.C., authorizing the use of the documents and requiring certain 
procedure to be followed in the handling thereof. He stated that the list 
contained in the letter set forth the exhibits before the court, which ex
hibits ha was under orders to return to the General Accounting Office. 
The prosecution offered in evidenoe a copy of the described latter. The 
defense .objected thereto and the court ruled that the same would be admitted 
as Prosecution Exhibit 36 to show the instructions received by the witness 
(R 146-150, Pros Ex 36). 

On cross-examination the witness testified that no markings whatever 
had been :na.de on the documents listed in Prosecution Exhibit 36 and whioh 
were before the court, since he received them f'rom the General Accounting 
Office and that 11 they have been in my physical possession ever since I 
got them" (R 153). The proseoution rested, the defense moved for find
ings of not guilty to all charges am specifioatiol:18. The motion ..-a.a over
ruled after extended argument by OOW1Sel. 
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4. For the defeJJBe 

:Mr. Samuel E. Vanoe, Boise, Idaho, testified that his son, the ao
oused, was in excellent physical condition in 1942 a.trl before he went 
overseas. Si:coe his return from oTersea.s the a.ocuaed was restless 8.Dd 
irritable, possessed soars from being burned about the head a.Dd had a. 
"soft spot• on his forehead (R 167-172).· Mrs. Samuel E. Vanoe related 
in detail the marked change in the physioal am mental oondition of her 
son which she asserted had occurred from 1942 to 1944. He exhibited 
lapses in memory, his converaationwa.s disconneoted and difficult to 
unierste.m ani he cOI11plainecl of pains in his hea.d. Mrs. Vanoe had 
written about three letters to his various commanding offioers expressing 
apprehension relative to his mental condition. During Auguat 1945 she 
had conoluded tha. t he was not sane (R 176-205 ). The defense offered 
in evidenoe a carbon copy of a letter dated 20 October 1945 and alleged 
to have been written by Mr. a.m :Mrs.·Vance to the Comm.anding Officer, 
4th Redistribution Station, Santa Ana.~ Air Base. Upon objection by 
the prosecution the' proposed exhibit wa.s rejeoted as evidenoe but it wa.a 
marked a.n:l attached to the record as Defense Exhibit A. (R 196 ). 

Mr6. Richard Vance, 517 South 13th Street, Boise,Ida.ho, testified 
that she and the accused were married in July 1942. At that time she 
considered him to be the average American pilot, mentally a.lert, courteous 
and happy in his chosen work. He had departed for overseas in December 
1942 and returned in January 1944. On the latter date he was nervous, 
restless at night and "seemed to be re-living the flight." He lle,d been 
"severely injured physically and mentally." She ha.d been with him con
tinuously siooe January 1944. Since being treated a.t Tomey General 
Hospital, Palm Springs, California., the accused had habitually consumed 
considerable amounts of liquor a.nd "it was nothing for a qua.rt to dis-
appear in twenty four hours, or a firth" (R 207-221). · 

On cross-examination Mrs. Vance stated that from the period September 
1945 to March 1946 she a.nd her husband travelled about the country sight-· 
seeing and living in hotels. They ha.d puroha.sed a car in New Hampshire. 
The witneas could not remember the exact dates but during the latter pa.rt 
of the year 1945 she and her husband had been in Los Angeles, Ca.li.forniaJ 
Las Vegas, Nevada; Stuttgart, Arlca.nse.s; Memphis Tennessee; Fort Worth, 
Texas: Kansas City, Missouri; Lincoln, NebraskaJ Salina and Topeka, 
Kansas; Chicago,IllinoisJ India.napolis, India.na.J Dayton, Ohio1 Louinille, 
Kentucky; Augusta, GeorgiaJ New York, New- YorkJ Boston, Massa.ohusettaJ 
and Laconia., New Hampshire. The witness did not know what souroe o.f in-
come her husba.Dd had during a.11 these times (R 238-249). · 

Mr. John H. Kendall, Spokane, Washington, WaB a member of the Army 
Air Corps in 1945 and had daily conta.ot with the accused at Fort George 
Wright .for the period of· June to August of said year. He believed the 
accused to be ill and "completely irresponsible at these times" (R 259). 
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On oroaa-ex&llli:nation, the witness stated that on about ten ocoa.sio.ns he 
had observed the accused. to be excessively intoxicated. The witness 
co:i;sidered the aooused a.a being unable to distinguish between right and 
wrong. Ml'. Kenda.11 wu not experienced in pa:yohiatry or medicine (R 
266-269). 

It waa stipulated that it Mr. Martin G. Ha.rvath, Cleveland, Ohio, 
were present in OO'Ur't he would testify tha.t he ha.d been a.n officer ·in 
the Air Corpa and had become acquainted with the accused in May l944J 
tha.t at that time he observed the aoouaed to be suffering from pains 111 
the head, the.the was nervoua a.nd unstable and the.t tor the reaaom 'stated 
he had grounded aooused while they- were stationed at Pala Springs., . 
California (R 2'72, Def Ex B). It wa.s also stipulated that it Mr. CharlH 
E. Roberta were preaent in court he would testify tha.t in September 194' 
he became acquainted W'i th a.caused and worked With hilll in the '72nd Squadron 
Operations Officea that' both he and the a.ooused were tra.naterred to Santa 
Ana Regional Air Corps Hospital in November 1944 a.lXl later to Dibble General 
~epital., llenlo Pa.rk,· California, and thence to Brooke General Hospital, · 
Fort Sam Houston, fexaa. the witneu had daily oonta.ot with the aoouaed 
and town h1a to be worrying about his ph;yaioal condition am flying 
atatµa, restless, irresponsible to his tamil;y and the Jrm.;y, and he wu 
absent without leave on aevera.l occasions due either to :memo17 failure or 
laok: ot realization that_ he wu doiag wrong (R 2'74, Det h c). 

Dr. Robert H. Southoombe, Pauleon Jfedioal and Dental Building., Spokane, 
Waahington., a· qualified physician am neuropsychiatrist, tesUfied that he 
had obtained a physical and neurologioa.l clinioa.l history ot the accused 
and ha.d ~ea personal examination and observation ot hila. 1'bia exam.in&• 
Uon extended onr· •parts ot two dayaJ one·af'ternoo:n.• (R 279). · The wit• 
~sa had formed the opinion that the aooused suttered troa •intra-era.Dial 
injur;y.with aeoond.ary- Jl&niteatatiom, personality changes, traoture am 
aeoondaey ostioaelitil ot the skull, an amd.et)r state and JllUl.tiple injuries.• 
Dr. Southoombe atated that in his opinion "the mental ooDd.i..tion ot Lt. 
Va.nee was such that 'at times he oould not judge between right am wroag. 
and that he 1ras not oa.pable ot adhering to the righil." The .wi tneu re
phrased his a.nawer ao u to say, 11 It wa.s _,. opinion at that time 'that Lt. 
Va.no• wu not oa.pable et jmgug between righ.11 and wrong or adheriag to 
the right." Oll tu.rther examina.tion b7 001m1el :be UHned that "th• lut 
epinioll ia . -.,. opinio.n.• (R 282 ). · · · . 

Dr. llarey c. Lea:ritt,· Seattle, YuhiDgton, & qualified phyaioiua with 
experience i:n. aer~ua and mental diHuea" tHtitied. tha:b he had HM"N u 
a n.eurep170hiatrio ott1oer·1n the Jrtq tor tar~ year• am 'that durillg 
this period ot aenioe, and while he •u atf.tioned at Kadigan Genera.l 
RoapUal, ho had e:n1d ud the aoouud.. .lfter atwiJi,ag hi• oliDioa.l hi•• 
torr, Dr. Le&'ritt observed aoouud pra.otioal.17 enry da7 ter ten 4&11• 
1'l:a.e Nault ot hia exem1nation was 1:noorpora.ted 1:a. a oeriitioatt whiob. •a.a 
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offered in evidenoe u Defeme Exhibit D (R 296). The proffered exhi.bU 
was rejeoted b;r the oourt bu-\ wu a'UlllIU.ri&ed b;r Dr. Leavitt u tolln1 a 

•.t. (ffi.tnesa refer• to pa.per) All right. The oertitica.te 
oonta.ined. information rela.tiTe to ...,- impreuion, that ·18, that 
up to the time of hie head injury, during which tiae he waa 
rendered unooDSoioua for five da.;ya a.nd Hmi•oonscioua for two 
weeks, afterwards, that he ha.d ma.de a aa.tisfaotory adjustment. 
in all respects sooia.lly, eoonomioall;r and aoademioally, am 
that following this head injury, the use of alcohol •• l'lo, I 
don't know what the t.00unt wu, 10 I didn't stipulate - seemed 

' to have brought a.bout very- pa.thologi cal defe c,t;a in judgment 
lrhioh I attributed to an inoroued sensitivity of the brain 
resulting from head injury, and my- diagnosia wa.s enoephalopath;r, 
moderate, chronic, and I r6oonunended that he be oonsid•red aa 
being unable to differentiate between right &.lld wrong when under 
the influence of liquor, am I a.lao Jl18ntio:aed that I could gat!wr 
no evid.eDOe tram. the patient or tro:ra the olinioal reoords, rela.tin 
to the fao-l; tha.t he ha.d ~en cautioned a.gdnst drinki:ag alcohol, 
which is .a well-lcnowu poison to the brain, al:ld especially contra
indicated in any type or severe head injury." (R 289~90) 

The w1 tneaa stated that, a.ooording to his memory-, a aurgioa.l operatioa 
-had been performed on · aoouaed' s head for the removal of plaati-gla.se 
there.from (R 291 ). On orosa-examinatio:a Dr. Lea.vitt a.saerted that the 
pathological defeats in judgment which he attributed to the accused 
were present only when he (the a.oouaed) wu Wilder the influ.noe et al
oohol {R 293). 

It wa.s stipulated tha.t if First Lieutenant Russell A. Quay, m, 
were present he Wt>uld testify that the aocuaed wu under his care u a 
patient at lfadiga.n General Hospital, Fort Lewie, Wuhington, from. about 
2 July 1946 to a.bout 10 August 1946 am that the wit.JJeaa ma.de daily ob• 
servatiom of aocuaed's condition. It wu the opinion of Lieutena.nt 
Quay, based on a study of the clinioal records in his cue and aoouaed's 
a.dmiaaiena of resorting to alooholio drinking to obtain relief trom oon
atant headaohea, that his a.otiom during the five months' peri._od ending 
4 March 1946 "were the rGsult of an encepha.lopathy- ariaiag aa a consequence 
of the airplane acoid.ent in September 1943, and aggravated by aubHquent 
stringent surgical treatment alld a.lcoholio exoeues, e.n:i that Lieutenant 
Va.nee wa.s during tha.t tillllB :mentally 111 a.l:ld not responsible for hia ao-
tione 11 (R 311). · 

Dr. Robert H. Southcombe wa.a reoa.lled by the defense and testified 
to matters .he ha.d learned from. the aoouaed a.nd relating to hia prior 
civilian and military history-. He stated that the aoouaea wu involTed 
in an airplane accident in Englam in September 1943 resulting in his 
being burned about the fa.ce and body, fracture of several ribs, lou 
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of fourteen front teeth a.nd paralysis of the right axillary nerve. Sub
sequently the accused had been treated in various hospitals in Engla.Di 
and the United Sta.tea. The witness had made an eleotro-encepha.logra.phio 
test of the patient. Thia test had ca.used the witneaa to conclude th&t 
"the left .frontal lobe, particularly the pre-frontal e.rea.. which 1a the 
most anterior or the most forward pa.rt o_f the le ft side of the brain ot 
Lieutenant: Ve.n.oe, has been damaged the extent o.f which I do no~ know 
but it is my .fir'1 opinion that there has been damage there• (R 326 ). On 
oroas-examination the witness stated that he based his opinion in pa.rt on 
information given to him by the aoouaed (R 339). The defense rested. 

5. Rebuttal evideooe 

, Lieutenant Colonel Donald B. Peterson. MC, Chief of the Neuro
psychia.trio Service, Madigan General Hospital. testified that he ,had 
examined the a.coused on several occasions subsequent to the accused•• 
admission to Madigan General Hospital on 29 June 1946, that he had 
examined a.ll clinical records pertaining. to accused _from various other 
hospitals. The defense objected to the witness making reference to any 
clinical records not a pa.rt of his own reports. The objection was over
ruled. The witmss related accused's medical history, including his 
(aooused's) own account of the airplane ere.sh in England.· The witness 
stated in detail and in medical terminology his f'indings concerning ac
cused' a physical and mental condition and concluded that in his opinion 
the accused. during the pffriod ·from September 1945 to March 1946 knew 
right from wrong and was· able to adhere to the right. He was also of 
the opinion that at the time of the trial the accused was so far free 
from mental defect, abnormality or derangement as to be able intelligently 
to cooperate in-his defense (R 389). The defense cross-examined Colonel 
Peterson at length conQerning possible personality changes due to head 
injuries and the excessive use of alcohol. The witness ·asserted that 
in· the examinations he had made of the accused he was concermd chiefly 
in determining whether the patient's brain ha.d suffered physiological· 
damage. so as to impair the bra.in fUllOtions. He could not state positively 
that the a.ocused had not auf'fered anatomical brain injury in some degree 
but he had formed a.. positive opinion of the functional extent of aey 
such possible injury. He asserted that any possible anatomical injury 
was of a. mild degree (R 402-409). 

First Lieutenant George Uli tt. u::. Fort George Wright, Washington, 
testified that he waa a graduate of Stanford University and the University 
of Oregon Medical School. He had received a Master of Science degree tor 

. resear:ch in the field of' anatomy of the nervous system and a Ph. D. degree 
in the fields of neuro-a.natomy arid neurology. The witness stated further 
that he was a member-, of the Ea.stern Association of Electro-encephalographera 
a.nd was a contributor to various medioe.l journals. The accused was under 
Lieutenant Ulitt'a observation at Fort George Wright Hospital from l2 
November to 26 November 1946. On 6 December 1946, the witness was & member 
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of a. Board· of Medical Officers whioh also exmined accused. .An eJ..-,otro
encephalograph ha.d been taken of aooused in the course of the examination. 
The witness identified in oourt the eleotro-encephalogram taken at 
Madigan General Hospital on 9 August 1946 and also some .X-Ray piotures 
which were ma.de under his supervision. The witness foun:l no evidenoe of 
skull fracture (R 418). His study of the eleotro-encephalogram revealed 
.no abnormal condition with regard to the.accused's brain (R 421). The 
defense ob·jected to the witness' testimony regarding the eleotro-enoephal
ogram on the ground that it was not taken personally by Lieutenant Ulitt. 
The prosecution thereupon recalled Colonel Peterson who also identified 
the eleotro-enoephalogram and asserted that it was made un:ler his personal 
direction at Madigan General.Hospital (R 423). The oourt over~uled the 
objection and the electro-encephalogr8JII was received in evidenoe e.s PI"ose
cution · Exhibit 37. It was withdrawn by consent for retention in the 
pennanent records at the aforementioned hospital (R 425). 

Continuing his testimony, Lieutenant Ulitt asserted that during the 
course of the examination of accused, the patient stated that he had been 
suffering from amnesia. The diagnosis showed no amnesia and the witness 
was of the opinion that the acc~ed was able to distinguish between right 
and wrong and that he was able to adhere to the right (R 426-427). 

The prosecution offered in evidence as its Exhibit No. 41 the deposi
tion of 1'.r. Kirby L. Yidrine, Phoenix, Arizona, and read into tile record 
certain numbered interrogatories and the answers thereto. The defense 
objected on the ground that the evidence tended to show an offense for 
which the accused was not on trial. After argument of counsel the la.w 
member ruled that tile deposition would not be considered by the court as 
an exhibit b1,2t merely appended to the record of trial as having been 
offerred in evidenoe_ (R 438-450). 

6. Disuussion 

Mental Responsibilitz 

A.t the opening of the trial the defense interposed a "special plea" 
of. insanity. The law member apparently refused to treat the plea. as a.n 
interlocutory question and inquired if the aooused wa.a ready to proceed 
or desired further time to prepare his defense. The accused anl his 
counsel stated that they ~re ready for trial, nearly a year having trans
pired sinoe the charges were preferred, and that the defense would present 
its medioe.l testimony. Pleas of "not guilty" were thereupon entered. ; 

Although issues ,relating to insanity may be properly treated a.s an 
interlocutory matter (CM 275648, Creighton, 48 BR 117,127; J,Jf 31; MCM 
1928, par 51, 75a), they may also be treated as constituting part of the 
general issue. -The defense was afforded ample opportunity to &lld did 
present detailed evidence bearing ·upon the mental capa.oity of ~he accused. 
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AJJ W&.8 stated in CM 305621,- Curtis, 8 BR 207,221, nthe time and order 
in which such evidence was submitted to and received by the court is 
immaterial and none of the substantial rights of accused was prejudiced 
by the court's error in judgment in re.fusing to follow the usual and .. 
what, in the opinion of the Board of Review, would have been the better 
procedure." See also CM 252628, ~. 34 BR 111,117, citing authority 
for the proposition that failure to ballot separately on. the issue of 
insanity is not substantial error. 

As set forth in the statement of evidence the court hea?<inumerous 
witnesses and a vast a.mount of evidence both medical and otherwise con
cerning the mental responsibility of the accused. He had been exB.lllined 
at various times -prior to the trial by competent authorities in several 
military hospitals and by civilian neuropsychiatrists. .The aoc~ed had 
suffered injuries to his head and body in a. plans crash in Englalld a.Ild. 
although he had apparently undergone a notiaeable change of personality 
there is no substantial proof that he had suffered what the experts 
termed "residual brain damage." The X-Raya showed no skull fracture i.lld 
the elect_ro-encephalograph revealed. no abnormal condition. Accused' a 
parents, his wife and civilian friends did observe anti-social behavior 
on his part which led them ~o believe that he was mentally- deranged. 
Dr~ Robert H. Southcombe w-a.s of the opinion that the accused, at tilnes, 
or at the time of his examination, was incapable of. judging.between 
right and wrong and of adhering to the right. Dr. Harry- C. Leavitt ex• 
pressed the same opinion. However, it appears from the testimoI1¥ of Dr. 
Leavitt that hit limited his opinion to auoh conditions as were brought 
about by the excessive use ot aloohol•. On the other hand, Lieutenant' 
Colonel Peterson and First Lieutellailt Ulitt, who had oonduoted extensin 
observation and examinations of the acoused were ot the opinion that the 
aooused Wa.8 at the time of the offenses alleged am a.t the time ot the 
tri&l so far tree from mental deteot, disease or derangement u to be 
a.ble oonoerning the partioular a.ots olarged to distinguiah right frgm_ 

, wrong and to be a.ble to adhere to the right.· Upon suoh atate ot f'aots, 
the question u to the a.oouaed's mental respomibilit;y tor his aota wu 
primarily one for the dete~nation of the court. There waa substantial, 
oom~tent evidence uponllhich the court could conclude beyond a..reuon~ 
able doubt that accused wu legally sane at the time ot .the commission 
of the acts alleged and at the time ot hia tri&l. the court resolved 
this question ot tact .contrary to the contentions ot the dete:cae. We 
ha.ve giTen careful consideration to the expert .m other teatimony in 
thia regard a.nd find no rea.aona.ble basis tor disturbing the -oourt' • 
findings in regard to a.ccuaed's mental responsibility- implicit in ita 
genera.! findings ot guilty- (CM 250223, Stafford, 32 BR 283, 2871 
CIC 260378, Corcoran, 6 BR (ErO) 125-127). 

Charge I am its Specification 

lS 



(428) 

1'her• was reoei·nd in e'rl.denoe aa Proaeoution Exhibit 1. onr ob
jection ot the defense. wha.t purports to be an attested copy of a cer
tified true oopy of the llOrniDg reports of Reception Station #13 
1 caa oft WDFC 1907 SCU" for 10 September alli1 14 September 1946 relating 
to tne aooused. Tho offioer aigning the doowae:at as •A true copy-" of 
the purported certified extra.ct oopy did not testify in court· and the 
paper snon on its face that the attesting officer was not the cwstodian 
of the original J11.0rning report. We are tlwrefore ot the opinion that · 
the document wu inadmissible in nidenoe (CK 312008. Armstrong. 61 BR 
319.3231 CM 302139. Stubinsld, 14 BR, (ETO) 257,263). Upon examim.tioa 
of thil document it ia found tha.t the mtten recited therein are but 
cumulatin to other competent ani compelling' e'rl.deno• hereinafter di•• 
cussed aJX1. the error in receiving the paper wu not prejudicia.l to ac
owsed' • aubatantial right• (.1.I 37J CY: 232160. lfoCloudy, 18 BR 389. 394J 
CK 258073., ~• 5 BR (ETO) 233, 239). . 

Prosecution Exhibit No. 3, which wu receiTed in evidence b7 1tipu
lation shows t.la.t on 10· September 1945 the. accused wu stationed at 
War Depa.rtme:at Personnel Center, Fort Lewis, Washington., am that he 
wu, Oll said date, relieved f'rom attaohm.ent unauigned and transferred 
to .A.AP Redistribution Station Ho. 4., Santa Ana, California. The order 
granted the accused thirty da:,a temporary duty' en route am four days 
tr&Tel ti.mo to the new 1t&t1on and directed that he report therea.t on 
14 Ootober 1945. Prosecution Exhibit lio. 2. the certified extract oopy 
of the llol"Jling Report of Squadron H. 1040th AAF BU (RS Ho. ,) AC SilAB, 
Santa .Am. 11 California., the reportiag station. ahows tho aocuaed a bsellt 
nthout lea"ftl at 0001 houri 29 October 1945. Thia extract 11 certified 
to by Captain .Arthur J. Stre.m, AC., u the co:mmaming officer and official 

· owstodian of .tbe :morning reports of the reporting unit aild ia competent 
evidence to establish the una.uthorbed absence a.lleged. Defellle counsel'• 
objection to th• introduotion of thia extract oopy,on the ground tha.t the 
ligm.ture of the officer ma.ki•g the origina.l entry thereon had been omitted, 
wu properl7 overruled, it being presumed, i:a the absence or a showing to 

. the. contrary, that the original, ot whioh the extra.ct wu but a copy or 
a part. wu regular aDd aigned in another and proper plaoe by the offi 09r 
competent to 1101 it. am tha.t he wu oogniunt or the fa.eta ,therein con
ta1ned (CK 287982, Hatfield. 26 BR (ETO) 291,293). ·The at.at~ ot absent 
without lea.Te hatlng been eata.blished b7 competent eTidenoe, such ate.tu. 
1• presumed to continue until the oontrary is show:u '(MCM:, 1928, par 112a, 
P• 110). -

Th• morning report entry ot the Detachment of Pa.tienta 3501st AU BU 
Booa. Raton, Florida, dated 4 llaroh 1946 ahowing the a.caused "Adm to Hosp' 
from AWOL Santa Ana. J.AF, Redistribution Station 1/4 ca.1u• (Prosecution 
Exhibit 4) ia competent eTideICe showing aoouaed'a return to military 
control on the date thereof. Although u a general rule., the original 
or a writing :m.ust be introduced to prove lta contents, morning reports 
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a.re "public record•• collUll.g within the exception to the general rule a.rd 
the admissibility of duly certified extract copies thereof' is well es
tablished in military la.w. (See pa.r 116a, MCM, 1928; CM 226521, Thoma.a; 
CM 231469, Marcellino, 18 BR 217J CM 320957, Boone.) We are thererore 
of the opinion th&t the documentary eviden.oe,1m00ntradicted in the reoord, 
is suffioient to eata.blish a. bseuoe without leave for the period as alleged 
in Charge I and its specification. It may also 'be noted that the testimo~ 
of a.ooused's wife sho,rs that during the period of absenoe alleged the a.o
oused tra.veled a.bout the country sightseeing a.nd engaging in aotivitiH 
having no direct rela.tj.on to milita.ry duties. · 

Charge III ud 1t1 Specitioa.tiom 

The Fina.no• Oftioer a.t. Fort George ifrigh-i, who ha.d p&id the a.oouud 
on duly executed. pa.y vouchers, identified tha a.ocWled's signature appear• 
ing on taro ot such vouchers. Miu Dennia., the clerk in tti. Finance Of'tioe, 
the Poat Adjutant, the manager of a. depa.rtmu.t ·1tore, a.Dd the civiliu 
mail clerk all iden.ti tied the a.ccu.sed' • aigm.ture a.ppea.ring on certai:a 
writings whioh they testified tha.t they ha.d aeen him lign. Thau doou
menta., ProHcuUoa Exhibito 6 to 12, inoluabe, together nth Prouoution 
Exhibit 35, were therefore a.d.mi.uible in evidence as tending to eatabliah 
by direct evidenoe known· samples of the accused's aignature. llr. Frank H. 
Stivera, a. dul;y qualified handwriting expert, had compared three of the 
proven signatures of the aoouaed with the aignaturea appea.ring on Prouou
tion Exhibits 13 to 34, inclwsiv•• a.nd expressed the positive opinion that 
one and the salll8 person aigned all the documenta. Prosecution Exhibit. 
13 to 34. · inclusive, were identified b7 Ca.ptain 'Whipple u being docwaellta 
he had personally procured at the General Accounting Office, Wuhington., 
D.C. At the ou'\aet, U .aust be oJ>.erved that Captain 'Whipple wu not shOlrll 
to ha.ve been the ouatodian ot these documenta. 1iot beizlg the custodian. he 
could not. theretore, identify the dooU'lllents u in taot being publio reoOl"dl 
preaerTed on tile in the General J.ooounting Office .am .the exhib1 ta do not 

. appear to ha.ve been admitted wxier seal ot that of'tice. · (See par. ll6a., 
MCX., · 1928 J 28 USC 661.) these e:xhibita therefore were not properly- ad':' 
miuible in evidenoe u 'being origiDAl.1 or copies of records on tile iA 
the General A.coow:i.ti.ng O.ffioe (CJI 324726. Blakele~). Prosecution Exhibit 
lio. S6 (letter from the Asst. Comptroller Ge:i:ieral wu not competent evi• 
denoe to authenticate the documents as beiz:ig records on tile in the Gen.era.l. 
.A.ocounti:ng Otf'J.oe. The letter was adDli tted only tor the ·U.mted purpo.. 
ot shoring the inatruotio.ns gin:a Ca.ptain Whipple nth regard to 1ate
guardlng the papen. .&lthough ·it be considered that the letter wu ia
admiuible tor alV' pwpoee, in v181t' ot other oompeteu and ooapellin& 
ertdenoe hereiu.tter cli1ou11ed, DO prejUC,.1oial error re1ulted b;y tbe 
limited &dmiuio:ii ot the letter. 

Havi.ng deterained that ProHou-Uoa Exhibit• U to 34, illoluiT•, ••re 
not a.d:misaible i~ nidenoe u bei.Qg publio records on tile i:n ,the Geural 
.A.oocnmtiag Off'ioe we 'now oo.nsider it the;y- were admiuible o:u other grouai1 
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supported by adequate proof. Paragraph 116~, Manual for Courts-Martial, 
1928, provides in p&rta 

"If a. writing is a.n offocial document suoh as a. pay voucher,· 
or a.n admissible photostat oopy, it should be produced in court. 
The signature to the voucher (or a.s shown by the photostat copy 
thereof) should be proTed to be genui:u if that is not admitted. 

-where the genuineness of the ha.lldwriting of any person 
may be in-.olved, a:ey admitted or proved handwriting of such person 
shall be oompetent evidence a.s a. buis for comparison by witnesses 
or by the court to prove or dilpron such ~n~neness; but before 

'admitting such specimens ·of handwriting, satisfactory evidence 
should be offered a.s to the genuineness of same:," 

The court had before it proven specimens of accused's ha.ndwriting 
and the unoontradioted teatimoiv of an expert in handwriting matters th&t 
in his opinion the person·who siga.ed the samples also signed the name 
appearing on Prosecution Exhibits 13 to 34 inclusive. In addition to 
it~ consideration of tbs expert testimo?ey"·mentioned the court was au
thorized to make its own comparison of the proven signatures appearing 
on Exhibits 6 to 12 inclusive with the signatures appearing on Exhibits 
13 to 34 inclusin a.nd conclude e.s fa.ct that the a.oou.1ed signed ea.oh 
and all of the documents (28 USC 638J In Re Goldberti:l Fed 2d 996J 
CK 248919~ Chria~, 31 BR 317,385). On Prosecution· bits 14,15,16,17, 
18,19,20,22,23,24,25,26,27;28,29,31,32,33 a.nd 34 the signature "Richard 
Vane•" appeua on both linea 16 (certificate "that the foregoing state
ment am acoount is true and correct•) and 18 thereof (receipt tor ca.ah 
paymeJ1.t shown). The only- reasonable inferenoe to be drawn f'rOll. th• fore
going ia that· the aooused, by his signature, consented to am acknowledged 
the fa.ot of th• :matters to whioh he subscribed, viz, that the olaia wu 
oorreot am due aIJd tha.t he had received pa.)'lllBat therefor and in th• amount 
shown in ca.al:J,. Such payment would neoesaita.te the presentation of theH 
clai:ms. With respect to ExhibU• 13, 21 and 30 although line 18 coatai:u 
no signature aolcnowledging paymen of the aoootmta therein stt.ted in. oash, 
in Tin of the testimony that no dgna.tun wu required on line 18 of a 
pay TOucher if payment was :made by- check, and the testimony that theH 
papers came trom. _the General Aooountiag Otfioe in WuhingtGn., D.c., it 
c&D. reuona.bly be inferred tha.t the accused must ha.ve preaeated. theae 
papers to persona ch&rged with handling pay acccunta of Jllilitu7 peno:imel, 
thereby placing thea in. authorized financial oha.nnell through which they
found their way to the General AeooUD.tiag Oftioe (CK 260165, fhompaon, 
39 BR 151,158J CM: 32U26, Blakeley, ~)• Ha.Ting eatabliahed the 
identity of the vouchers b:y ha.lldwriti:ag of the aoous ed. appear1Jag tiiereoa 
am th• oirota8tuoes fully n.rruting th, iatere:ace that the7 muat ha.n 
been presented, n now conaider the allegation that auoh claims or voucher• 
were talse and fraud.uleu. 
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Prose outi on Exhibit No. 26 (rela.ting to Speci.fication 1) being a. 
vouoher for partial payment of $200 and pre1ent.d on 23 Ootober 1945 
contains the notation. "La.st paid to include .30 September 45 by Ft 
Lewis Wash." Captain Mulvaney testified that during September 1945 he 
ma.de two partial pa.y11.ents 1n the aocuaed om. his September 1946 a.ccowri 
a.nd that the accused had made a ref'lmd to hi• for a prior oTerpayaeat. 
We oonolude that the foregoing wu auftioient evidenoe to ahow that oa 
23 October the aocus ed. had been paid in full &11 pay and alla.-a.noea due 
him f'ram. the United Sta.tea prior to 1 Ootober 1945. ill the vouchers 
desoribed in the, plea.di~• am sholf'l1 by tht'J exhibits appear to ban 'tleea 
preaented 1ubsequent to suoh date. fm record ahcnns ths.t the accused was 
absent without leave during the periods wherein he preseated theae Touchen, 
with the Bingle exception of the vouoher preaented o:a 26 October (Pro• Ex 
29). Although the court took judicial notioe of pertiu11:i regulatiou 
prortding that an officer in tho atatus ot absence without lean ie not 
entitled to pay for such period. none of tho specifications alleged that 
the ola.ims presented were false and fraudulent in that the a.caused wu 
abaent •1th.out le&ve and not entitled to pa.y. With rega.rd to Specifioa.
tioIIB 1,8.10.11.12.17,19 and 20 it.is averred tha.t the Ol&W for rutial 
R!Z were fra.udulent in that the aooueed •had a.lrea.dy beeD paid in 1 . 
his pa.y due from thfl United States" or word.a to tha.t effect. Specitioa• 
tions 7.9,13,14.15.18.21.22.23.24.26.26.27 am 28 allege that the olaime 
therein described were false and .fraudulent in that the accu.sed 11had al
ready been paid his pay in full by the US for said period• (the p.riod. 
ah011U in the specification and on the corresponding exhibit Toucher). 
We a.re of the opinion that, in Tiew of the fora of the pleading, the record 
must show prior payment 1:n order for the accused to be oouvicted ot ·fraud
ulent"i7 presenting the described vouchers. ro aasUJne tha.t any of the 
vouchers were fa.lee aD! fraudulent on the ground tha.t the accused wu.ab
eent without leave (although auoh atatu.s was prov.n) and not entitled to 
pay would be injecting an element nat denounced in the pleading. 

It hu been shewn tha.t on 23 Ootober 1945 the accused had been paid 
to and including 30 Sep~euer 1946. His total monthly pay aild allOll'aDCH • 
Tithout &Jl7 deduction. is shown b7 J,niy pay tables to be $292.00. On 1-1 
October he claimed and reoeind 1135.00 partial pay {S ec. 17. Pros. Ex. 
19). On 23 October 1945 he claimed a:nd ·received '200 pa.rti pay
I. Proa• Ex. 26 ). the total of these two amounts more than of.tut s 
total pa.y for the month of October but since the pa~:a.ts a.re :aot eha.-a 
to have been tor any specific period. it oa.n be fairly presumed tha.t they 
could only be intended to apply- on his October 1945 a.coount. For the pur
poses hereill we ao a.pply these payments. On 25 Ootober 1945 the accused 
preaeated a TOuoher for partial pay Wider AR 35-1360, paragraph 7a(2) and 
received ,Z2o.OO in ouh (Spec. 19, Pros. Ex. 27). Assumi.11.g a.a we have 

· that former payment• oonred hie October account. this voucher 1a obviousl7 
trauduleat. 

011 26 October 1945 aocuud preae.11.ted a voucher .tor am was pa.id '271.60 
tor-the period 1 SeptU1ber to 30 September 1945 (Speo. 18, Pros. Ex. 29). 
Inumuoh a.a he had already- been paid for auoh period thia olaim wu there
fore fraudulent. On 29 Ootobe_r' 1945 he al~o presented to allOther fi:cance 
officer a voucher claimi.ng partial pay- in the amount ot $250.00 (Spec. 20, 
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Pros. Ex. 17). A.a heretofore shown he ha.d no pa.rtia.l pay due at such 
time. On the same da.te he presented to another finance offioer a voucher 
claiming payment for the period l September 1945 to 30 September 1946 in 
the aum of ~06.60 (Speo. 7. Proa. Ex. 18). This ola.im was likerlH 
fraudulent aiooe he had a.lready been paid for auoh period. 

On 15 November 1945 the record shows that the e.coused presented to a. 
finanoe offioer a voucher tor $394.40 covering the period l September 1946 
to 31 October 1945 (Speo. 9, Pros. Ex. 28). He had obvio~ly been paid 
in full tor such period. On 26 November 1945 accused presented a. vouoher 
for pe.rtia.l pay in the sum of ~226 (Speo. a. Pros. Ex. 25). The record 
does not show that he h&d been previously pa.id fo·r the month of November 
1945 a.nd irrespective of the faot. that he wa.s absent without leave and 
not entitled to pay, for the purposes heretofore sta.ted we •pply the fore-. 
going payment to aocused' s November 1946 aooount. On 30 November 1945 ao
ouaed presented a voucher for $200.00 partial pay (Speo. 10. Pros. Ex. 32). 
Inasmuch as the total of the last two amounts shown is far in excess of 
his monthly pay the latter voucher must be fraudulent. On 30 November 
1945 accused presented to a fins.nee officer a vouoher·for pay and allow
ances for the period 1 October 1945 to 30 November 1945 in the sum of 
$544.40 (Speo. 13. Pros. Ex. 16). On 4 December 1945 he presented another 
voucher for the period 1 October 1945 to 30 November 1945 in the sum of 
~544.40 (Spec. 15, Pros. Ex. 13). Both of the foregoing vouchers a.re 
fraudulent because he had been previously pa.id to and including 30 November 
1945. 

On 12 Deoember·l945 the accused presented a voucher for partial pay 
in the sum of ¥500 (Spec. 12, Pros. Ex. 31), and on 17 December 1945 he 
presented a voucher for partial pay in the sum of :;;600.00 (Speo. 11. 
Proa. Ex. 33). Both of these "partial payments" are patently so far in 
excess of any possible pay due.him at the time ~t presentation that they 
oould not reasonably have been represented as his monthly pay for the 
month of Deoember 1945 and a.re therefore fraudulent. On 26 December 1945 
aocused presented a. voucher claiming $271.50 due him for the period l 
Novembel"' to 30 November 1945 ( Spec. 14, Pros. Ex. 30). He had been 
previously pa.id for the period for whioh this payment was claimed. On 
31 December 1945 he presented to a finanoe officer at Dayton, Ohio, a. 
voucher for $544.40 ola.iming payment for the period l November to 31 
December 1946 (Speo. 21, .Pros. Ex. 21). Although there is no proof that 
accused ha.d been pa.id for the month of December 1945, not only is this 
voucher fraudulent in that it includes a month (Nov 1945) for which he 
had been paid, but it is also sufficient to establish paYlllent of any sums 
due him for the month of December 1945. On four subsequent da.tes as here
inafter shown he presented to various fina.noe officers similar vouchers 
for the as.me periods and claiming the same amount. viz, 31 December 1945 
(Speo. 22. Pros. Ex. 14), 9 January 1946 (Spec. 24, Pros. Ex. 34), 24 
Janua.171946 (Speo. 25, Pros. Ex. ?2}, l February 1946 (Speo. 26, Pros. 
Ex. 15). 
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On 31 January 1946 accused claimed pay on a voucher for the period l 
January to 31 January 1946-in the SWI of $272.9() (Spec. Z7, Pros. Ex. 20). 
He bad not been previously paid for the month of January 1946 and we· there
fore treat this voucher as payment for that period. On 11 February 1946 
he claimed pay on a voucher fer the period l December 1945 to Jl January 
1946 (Spec. 28, Pros. Ex. 23). On 19 February 1946 the accused presented 
a voucher for and was paid $545.80 tor the period l Deceni:>er 1945 to 31 
January 1946 (Spec. 23 1 Pros. Ex. 24). These latter vouchers are patently 
fraudulent as being duplicitious of periods far which be wu previously 
paid. We do not say that, considering accused's status., he was j'ustly 
entitled to aey payments heretofore set forth, but in view of the reason 
they are alleged to have been fraudulent in the specifications ,re construe 
it appropriate to disapprove the findings of guilty of such specifications 
as allege payment fer any monthly peric_xi far which accused is not shown to 
have already been paid. From the foregoing it rlll appear that these spec
ifications .are Nos. 1,8.,17 and 'Z'/. In arriving at our view of the state 
of accused'• pay account as shown above we .have gi,ren him the benefit of 
every reasonable doubt as Jll9asured by the pleadings. The proof shows that 
the total amoUDt of "par' clailled and collected by the accused for the 
period l Septeni:>er 1945 to :31 January 1946 uounts to approximately 
$8650.00. Fer the five 110ntbs period in,rolved, $1460.oo is the Da:d.J1Ull 
amount he possibly could have lawfull.7 rece1Yed in pay and allowances. 
(Flight pay is not involved.). 

7. A.t the close of the trial the preside?It of the court announced· 
that certain 1111tmbers of the coart had e:xpreHed their intention to subllit 
recommendations far cle•ncy. 

Attached to the record is a letter to the convening a-athority signed 
by the defenH counsel and four o! the eleven :aeabers o.t the court cap.. 
tioned,·-"Subject1 Plea tor Clemency ret Lt. Richard Vance.• Paragraph 
l thereof' recomaended that •consideration for clemency be given in the case 
of Lt. Ricblrd Vance., who·was sentenced to a diswsal and five (S) year• 
confinement for being abaent withov.t leave and uttering several fraudulent. 
pay vouchers.• Paragraph 2 set forth prior aenice of the accused-and the 
tact that he was injured in tho crash of a C47 transport plane., far which 
injuries be had spent DUCh ti.De in J.ra:t hospitals; that his present physi
cal coooition was such that n1z. Southcomb is tirJll.y c011Vi1lced that Lt.
Vance is not :mentally sound at the present date as born out by the 
encephalogr8ll he took •bowing abncxr:mal condition of the brain.• For "\be 
reasons set forth it was stated that confinenent would be detrimental to 
the accused and of no ueful purpose to society and that the accused sllould 
be treated as a mental patient. Paragraph :3 rec0Dlll8nded that., due to ac
cused's prior excellent service and the phyaical dilfigurement. he bad 
auftered., the dismiHal be susi;:ended•. Paragraph 4 atated that 1n ·dew of 
the reasons set forth, •including the pre~ent doubtful mental condition 
of Lt. Vance it ia rec0lllll8nded that the sentence be reduced substantially 
by the re'Yiewing authority so that with proper •dical treatment Lie'Ertenant 
Vance aay- ban the opportllllity to lllake a no?'lllll readjustment with society.• 

19 



. (434) 

On 28 February 1947 the law member of 'the court addressed a letter to · 
the reviewing authority recoll!DSnding cle11119ncy wherein he stated that 
"while the sentence imposed l:y the court rei'lects the view of the court 
that the sentence is app:-opriate for the offense, there may be consider
ations that Dlake it inappropriate far the ~rticular offender. If such 
considerations do exist in this case they lie in the view that although 
the acc~ed was not psychotic at the tine of the offenses and was mentally 
capable .of distinguishing bet11'8en right and wrong and of adhering to the 
right, he nevertheless was and is, in the opinion of the undersigned, 
psychopathic to a degree that confinenent not only will be of no value 
either to hill or society, but ru.y have a positive deleterious effect upon 
hi?l. a The law member recomnended that so much of the sentence as related 
to confineuent be remitted. It may be fairly presumed that the reviewing· 
authority gave due consideration to the recomnendations for clemency for 
in his action he remitted three years of the conf'inement adjudged. The 
foregoing letters are not a part of the proceedine::s of the court and there
fore are not a part of the record of trial. In the state and Federal courts 
it is generally held that, in the absence of a statute, the court will not 
receive the affidavits or testimony of jurors for the purpose of impeaching 
their verdict with respect to any matter essentially inherent in their 

· verdict (Hendrix v. u.s., 219 U.S. 79; Mattox v. u~, 146, u.1 s. 140; 23 
Carpus Juris Secundum, pages 1310-1.314). Paragraph 81, page 68, Ya.nual 
far Courts-Martial, 1928, provides in part as follows: 

"One ar mar-e recomnendations to clemency, each signed 
by the meooers joining therein, may be submitted to the trial 
judge advocate fer forwarding with the record. Such recom
:mendation aay include a recomi.andation for the suspension o£ 
all or part of the sentence, including a sentence of dishonor
able- discharge. It should be specific as to amount and char
acter of clemency recomnimied and. as to the reasons for the 
reco1111endation. 11 

1n interesting and illuminating discussion of recommendations !or clemency 
is found in Winthrop 1s Mllitary Law and Precedents., Sections 677-6?8, pp 
443-.444, and the footnotes thereto. 

The letter of the law nell.ber states that the accused was not consid
ered psychotic but was capable of distinguishing right from wrong and of 
adhering to the right. The letter of 27 January 1947, however, signed by 
fotn" members of the court concludes that the sentence should be reduced 
substant,ially •tor the above reasons including the present doubtful mental 
condition of Lt. Vance.• 

Under the rule heretofore set forth in the Manual far courts-1:artial, 
that a recoJ1JJ1endation !or clell.Elncy •should be specific as to the amow:rt. and 
character of cleaency recoI1111.ended and as to reasons for the recommendation• 
we feel impelled to determine whether the •reasons• assigned in this letter 
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a.'1!omrt. to an irel?§achment of the court's findini?s and sentence, for at 
leart or.e of the four members who subscribed thereto must have concurred 
in t.be findinrs of guilty and sentence. The answer to this question must 
turn on what was meant by the phrase "present doubtful mental condition", 
considered in the light of its context. In CM 310085, Chance, 67 BR 125-
127, six meIJbers of a nine meooer court addressed a letter to the review-
ing authority stating that they believed thfl accused •not sane as the term 
1s cam.only understood", that they had reached findings of guilty and sen
tence UT\der the impression that they were bound by certain psychiatric 
testiJJlr.i•iy and that they also believed a finding of guilty and :!Sentence was 
required in order that the accused might be admitted to a government mental 
hospital. The Boord of Review held that the n:embers who signed the petition 
so abused their judicial powers at the trial as to constitute fatal prejudice 
to the substantial rights of the accused, thereby voiding the findings and 
sentence. 

In the present case the IJll8!1bers signing the •Plea for clemency• did 
not say that the accused was. or is insane, or that by false conception of 
the facts or law, or by any other erroneous assUJ1.ption they had found hill 
sane and sentenced him. "Doubtful mental con:iition" doos not necessarily 
:mean that the meimbers, at the time of the trial or the signing of the 
petition entertained a reasonable doubt that the accused was legally sane. 
There appe.ar to be many forms of mmtal defect 'Which do not amount to in
sanity in law and which therefore do not constitute a COl'lplete defense to 
crime. So it aight be said of m.ny legally sane people, that they are of 
"doubtful m,ntal condition•. This would probably include all so called 
psychopaths who are generally held to be legally responsible for their 
acts (CM 319168, Poe; War Departaent Technical Bulletion (TB MED 201) l 
Octooer 1945). The reviewing authority construed the letter in question 
as being what it purported to be, a· plea for clemency and obviomly took 
the view that the language therein was not to be construed as being in 
derogation of the findings and sentence~ We have reached the saae con
clusion, for unless as was sham in the Chance case supra, the subsequent 
statements by the court are absolutely repugnant to and inconsistent with 
matters inherent in the courts findings and sentence, such statenents 
should not be construed as impeaching the judicial proceedings. 

8. Departlll3nt d. the Ar-:, records shar that the accused is 27 years 
of age and married. He attended the University of Idaho for one year and 
was employed by the .Agricultural Adjustment .ldainistration prior to enlist• 
ing in the Ar-:, in July 1940•. He was appointed flight officer on 31 
December 1942 and secom lieutenant, .lt.5, on 26 July 1944. 

9. The court was legally constituted and had jurisdiction OYer the 
accused and of the offenses. Except as noted above, no errors injuriously 
affecting the substantial rights of the accused were cOllllli.tted during the 
trial. The Beard o! Review is of the opinion that the record of trial is 
legally su!fid.ent to :!Support the findings of guilty of Charge I and its 
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speci.tication, legally sut.ticient to support the findings of guilty o! 
Charge llI and Speci.ticatione 7,9,10111,12,lJ,14,15,18,19,20,21,22,2J,· 
24,25 ,26 and 28 thereunder but legally insut.ticient to support the find
ings a! guilt7 of Speci.ticatiOllS 1,8,17 and 27 thereunder, and legally 
sut!icient to support the sentence and to warrant confirnation of the 
sentence. Dismissal is authorized !ar a violation o! Article of War 61 
ar 94• 
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JAGK - CM 320478 lat Ind 

JAGO, Dept. of tile Army, Washington 25, D. c. Du 1r~ it,·1·.- ...... ·. ( 

IDa ~e Secretary of the Army · 

l. Pursuant to Executive Order No. 9556, dated 26 :May 1945, there 
are transmitted herewith for your action tile record of trial and the 
opinion of the Board of Review in the case of Second Lieutenant Richard 
Ve.noe (0-557620), Air Corps. 

2. Upon trial by general court-martial thia officer waa found guilty
of abaenoe without leave for the period 29 October 1945 to 4 March 1946, 
in violation of Article ot War 61J and of presenting for payment 22 talae 
and fraudulent claim.a (pay voucher,) to varioua finanoe otfioera, in Tio• 
lation of Article ot War 94. No evidence of previoua convictions waa in• 
troduoed. He was sentenced 011 26 January 1947 to be dismisaed the service, 
to forfeit all pa.y and allowancea due or to become due, and to be confined 
at hard labor at such place as the reviewing authority might direct tor 
five years. '.I.be reviewing authority approved the sentence but remitted 
three years of the confinement imposed, designated the United State, Dia
ciplinary Barrack•, Fort Leavenworth, Kansas,. as the plaoe of' confine-
ment and forwarded the record ot trial for action under Article of War 
48. 

3. A summary ot the evidence may be found in the accom~ing opinioa 
of the ·Board ot Review. I conour in the opinion of the Board that the rec• 
ord ot· trial ia. legally insufficient to support the findings of guilty of 
Specitioation.s 1,8,17 and 27 of Charge III(false claw) but ia legally 
sufficient to support all other findings of guilty and the aentence and to 
warrant confirmation of tile sentence. 

By pe.ragraph 119, Special orders No. 243, Headquarters, ASF Ninth 
Service Command, Headquarters WD Personnel Center, Fort Lewis, Washington, 
dated 10 September 1945 the accused was released trom attached unassi'gned 
to that Headquarters and was attached unassigned to AAF Redistribution. 
Station No. 4, Se.nta .A:nA, California. 1hirty days temporary duty and 
four days travel time,were auth9rized. · 1he accused never reported to his 
new station as directed and was absent without authority .f'rom 29 October 
1945 tmtil 4 March 1946 whctt~--~turned to military control at the 
3601st A.AF BU, Boca Raton, Louisi '7 . · 

' - , 
At various t:ums during the period between October 1945 and February 

1946 the accused presented to finano• otfioera located in different parts· 
ot the United States, and received the proceeds of, twenty-two ·olailu 
(vouohera) tor pq in amounts varying t.rom tl35 to $600, collecting a 
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total amount thereon in excess of $8500.00. All the claims. were false 
and fraudulent because accused was absent without leave during the periods 
for which these claim.a were presented and he was therefore not entitled 
to any pay. Somo of the specifications alleged 1hat 'the claims were false 
and fraudulent in that the accused had already been paid in full any sum 
due him by the United States. '.!he majority of the specifications. being 
claims for pay for specitio periods of time (during which he was AWOL) 
alleged that the claims were fraudulent in that he had already been paid 
for the period for which claim was made. '.lhe Board of Revier is of the 
opinion the.t the findings of guilty of Specifications 1,8.17 and 27 should 
be disapproved. and that when these payments are considered as original 
payments other claims for the same periods were duplicitous and therefore 
false. 

'.!he record shows the. t during 1he time the aocuaed was absent without 
leave he traveled about tbs United States with his wife presenting the 
false and fraudulent pay vouchers to finance officers at various places. 
He drank heavily and spent money freely. '.lhe accused did not testify at 
the trial. He was defended by both civilian and military counsel, who 
entered a plea of insanity prior to pleading not guilty to the general 
issue. Several civilian psychiatrists lvho testified for the defense ex
pressed the opinion that in view of his past medical history. including 
physical injury to his head and the excessive use of alcohol the accused 
could not distinguish betllfeen right and wrong nor adhere to the right. 
'.lhese psychiatrists appear to have based their opinion generally on what 
the accused had told them of his medical and p~rsonal history• and on 

· deductions drawn from certain clinical records. On 17 September 1943 
the accused had suffered a bead injury and burns in a plane crash in 
England. He was returned to tile United Ste.tea where. after receiving 
medical treatznent he was restored to duty. Prior to the trial he had 
been examined by a Board ot Medical Officers at Madigan General Hospital. 
Tacoma. Washington. and also by a Board ot Medical Officers at A.AF Regional 
Hospital. Fort George Wright. Washington. Neither· Board found him to be 
insane. Two experienced medical ofi'ioera who had conducted extensive ex
aminations of the accused and found him to be sane testified at length 
concerning their findinga. lhey produced and discussed X-Ray pictures 
me.de of. accused's head and an electro-encephalogram taken of his brain. 
'.!he medical testimony is such that the court was justified in concluding. 
as evidenced by its findings ot guilty, that the accused was sane both 
at the time of his alleged offenses and at the time ot trial. After the 
record of trial •as fonre.rded to my office for action under Article of 
War 48 I requested the reviewing authority to transfer accused to a general 
hospital other 1han one in which he had been previously examined and that 
a Board of Medical Officers be appointed to turther examine him. lhe 
record of trial was forwarded for use of the Board. 1hereafter a board 
composed ot three medioal officers and two civilian psychiatric oonsultanta 
(members or the ,faculty at the University of California Medical Sohool) 

24 



(439) 

convened at Letterman General Hospital, San Francisco, California, and 
after ex8Jllining the accused maq,e findings on 4 October 1947 a.a follows 1 

· "lhe members of the Boe.rd, having maturely considered the 
material of "the above·interrogations, the meaical records, llJld 
the records of the trial, as well as the results of the several 
interviews they have individually had with the patient, are n0tr 
unanimously agreed that the diagnosis b a 
: . ., . ·. . 1. pathological personality, reaction severe, manifested 

. · · by a period of impulsive and anti-social behavior or •acting 
· out' (excessive~alooholiem, being AWOL, .fraudulent overdrawal 

of accounts and .fraudulent checks) and paranoid tendencies. 
· . Precipitating stress, severe, due to physical a:id 

psychological traumas (plane crash in September 1943) · 
facial disfigurement, repeated operations, prolonged 
hospitalization, automobile accident and financial loss, 
grounding. . 

Predisposition, moderate, due to borderline pre-~ 
adjus-tment, LODa No. EPTS (Although by-regulations and 
pertinent directive the condition is not to be conaidered 
in LOD, it is the unanimous opinion ot the Boa.rd that there 
were detinite aggrav,ating faotcra.) 

"'.lhey also are of the opinion thata 

(l) '.!he accused at the time ot the alleged offenses· 
was so far .free from mental defect, disease or derangement· 
as to be able concerning the particular acts charged to 
distinguish right .from wrong. 

(2) The accused a.t the time of the a.lleged offenses 
was so far .free tram mental defeot, disease or derangement 
as to be able concerning the particulu a.eta charged to adhere 
to the right. 

(3) '.!he a.ocuaed at the time of his trial wa.a sufficiently 
sane intelligently to conduot or to cooperate in his defense.• 

Copies of the proo~edings or the last mentioned Board, together ".Kith the 
proceeding of other Boards of Medical otfioers are attached to the record. 

4. On 8 .April 1947 :Mr. IQle Keith, Spokane, Washington, speoial 
defense coWlsel in the case, appeared before the Board of Review and made 
oral argument. Consideration has been given to a letter to '.Ihe Adjutant 
General dated 14 January 1947 from Honorable Glen Taylor, U.S. Senate, 
and to a letter dated 13 Nov<;,mber 1947 from Mr. T. o. Kraabel, National 
Rehabilitation Committee, ,Anlerioan Legion. 

· On 23 May 1947 Honorable Henry c. Dworshak, United Sta.tea senate, 
and Honorable Abe :McGregor Goff, Member of Congress, a.ppeared before the 
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Boe.rd of Roview and rnde oral aq;wnents in behalf of accused. 

5. Five members of the court hearing the case recOt:l?Tlended clemency 
upon the ground of the men tul mt1.la.dj us fuient of accused. 

6. I recomr.,end that the findings of guilty of Specifications 1, 8, 
17, and 27 of Charge III be disapproved and that the sentence be confirmed 
but i~ view of the reports of the boards of r:iedionl officers showing mental 
:rn.e.ladjusunent followinc severe physical injuries (but finding accused 
mentally responsible), the rec~-n.~cndation for clemency by members of the 
court, end the extended period of confinement or other restraint already 
imposed, I recoinl!lend that the term of confinement be reduced to one ye,i.r 
and that the sentence as thus modified be carried into execution. 

7. Inclosed is a form of action designed to ca.rry into execution 
the foregoing recommendation s~ould it··•et with your appr~a.l. 

2 Inola '.!ROMAS H. GREEN 
l. Record ot trial Eaj or General ., 
2. Form.of action 'lhe J.udge Advocate General 

• i 

( GC~O 87, 17 Dec 1947) • 

• 
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DEPARTMENT OF THE ARMY 
In the Office of The Judge Advocate General (44].)

Washington 25, D. C. 

JAGH .. CM 321606 

UNITED STATES ) TWELFTH AIR FORCE 
). )v. Trial by G.c.M., convened at 
) March Field, California, 8 

Colonel FR.AltK J. CCI.ml.AN ) January 1947, 12,14 February 
(0-17153), Air Corps ) 1947. Dismiual · 

OPINION of the BOARD OF REVIEii 
HOTTENSTEIN, O'BRIEN, end LYNCH, 'Judge .&dvocates 

· l. The Boa.rd of Review has exwned the rocord. of trial in the case 
of the officer n8Illed above and submits this, its opinion, to The Judge 
Advocate General •. 

2. The iocused was tried upon the following Charges and Speoitioation.sl 

CRARGE1 Violation of the 94th Article ot Wa.r • 
• 

Specification la In that Colonel Frank J. Coleman, Air Corps, 
321st Arm:, Air Forces Be.se Unit, .did, at Patterson Field, 
Fairfield, Ohio, on or about 30 June 1944, present tor pay .. 
ment a claim age.inst the United States, by presenting to · · 
Lieutenant Colonel c. s. Marsh, Finance Department, Finance 
Officer, United States Army, an officer of the United Sta.tea 
Army duly authorized to pay such claims, a. voucher in the 
ronount of $625.00, being an additional 50 per centl.l!ll of his 
pq, as additional compensation for performance of flying 
duties during the calendar months of April, May, and June, 
1944, which claim was fuse end fraudulent and was then 
known by the said Colonel Frank J. Coleman to be false and 
fraudulent in that he, the satd Colonel Frank J. Coleman, 
was during said time under then existent orders ot competent. 
authority indefinitely suspended from. flying status and was 

_not, by orders of competent authority, required to p~ticipate 
in regular end frequent a.erie.l flights and in that he did not 
participate in regular and frequent aerial flights, while in a 
duty status sufficient to entitle him to receive additional 
p~ for flyinG for the 1110nths ot April and Mey, 1944. 

·specification 21 Same allegations as in Speoifioation 1 of the 
Charge exoept the date of the offense, 31 Ootober 1944, the 
amount, $524.99, the montls covered by the voucher, August, 
September, and Ootobei- 1944 and the months in which he did 
not participate in regular end frequent aerial flights, August 
a.nd September, 1944. 
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Specification 3: (Finding o! Not Guilt1). 

Speci!ication 4: (Finding o! Not Guilty). 

Speci!ication 5: (Finding o! Not Guilty). 

Specification 6: (Finding or Not Guilty). 

Specification 7: In that Colonel Frank J. Coleman, Air Corps, 321st 
Army Air Forces Base Unit, did, at APO 86, on or about 30 April 
1945~ present for payment a claim against the United States, 
by presenting to Captain E. F. Kukla, Air Corps, United States 
Army, an of!icer or the United States Arm:, duly authorized to 
pay- such claims, a voucher in the amount o! $837.00, and included 
therein a clailll in the amount o! $225.00 for an additional 50 
per centum of his pay as additional compensation for performance 
of nying duties during the calendar month of April l 945, lfhi.ch 
cuim was false and fra.udulent and was then known by the said 
Colonel· Frank J. Coleman to be fa.lee and fraudulent in that he, 

/ the Hid Colonel Frank J. Coleman, was during said time under 
then existent orders of competent authority indetinitel1 sus
pended from ny:1.ng status and was not, by order·s of competent 

· authority, required to participate regul.a.rly and frequently in 
aeria.l !lights. 

Specification 8: Same al.legations as in Specification 7 of the Charge 
except, the date of the offense, 31 May 1945, the amount or the 
claim, $483.33, and the months to which the claim pei-t,ained, 
March and May 1945. . 

Specification 9: In that Colonel Frank J. Coleman., Air Corps, 321st 
Army Air Forces Base Unit, for the purpose of obtaining the 
approva.l., allowance, and payment o! a claim against the United 
States; by·presenting to Lieutenant Colonel c. s. Marsh, Finance 
Officer at Patterson Field, Ohio, an of.ticer of the United 

. States Army duly authorized to approTe, pay and allow such clai!u, 
did, at Patterson Field, Fair!ield, Ohio, on or about 30' June 
1944, make a certain certificate in writing to wit: 

I • 

"I certil1 that I hold a rating aa · that during the 
period for which aviation pay is claimed on this voucher 
I was., by orders 01' competent authority., required to 
participate regul.arly- and !requently in aerial flights; 
and., in consequence of such orders I did participate in 
regular and frequent nights, while in a duty status., 
sufficient to meet the requirements 01' Executive Order 
No. 9195., 7 Jul1 1942 (AR 35-1480). r ' 

I certify- that I was not paid nying pa7 for the period 
April 1-30.,_ 1944, inc.," . 
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,thich said certificate, as he, the said Colonel Frank J. Coleman, 
then knew, was partially false in that he had been by competent 
orders removed fro~ flying status and was not, by orders of 
competent a~thori~y required to participate regularly and 
frequently in aerial flights and in that he did not participate 
iI; :egula.r and frequent ~lights, while in a duty status, suf
ficient to meet the requirements of .E:xecutive Order 9195, ? 
July 1942 (Army Regulation 35-1.480) • 

. Specification 10: Same allegations a.sin Specification 9 of the 
Charge, except the date of the certificate, 31 October 1944, 
the aeronautical rating held, senior pilot and aircraft oteerver, 
and the period covered by the certificate 1 August 1944 to 31 
October 1944. · 

Specification ll: (Finding of Not Guilty). 

Specification 12: (Finding o! Not Guilty). 

Specification 12: (Finding of Not Guilty). 

Specification l3t (Finding o! Not Guilty). 

Specification 14,: (Finding of Not Guilty). 

Specification 15: Same allegations as in Specification 9 of the 
Charge, except the date of the certiticate, 30 April 1945, 

· . , the aeronautical rating held, pilot, and the last period for 
which flying pay was received was not specified. 

Specilication_l6: Same allegation as in Specification 9 of the 
Charge, except _the date of the certificate, 31 May 1945, the 
aeronautical rating held, pilot. The last period for which 

· f'lyi.ng pay was received was not stated, and that the certifi
cate further stated that for the period 1 March 1945 to 31 
May 1948 • a minimum of 12 hours !lying tim.a was per!ormed. 

He was round guilty of Specification 1 of the Charge except the figures 
11$625,00", substituting therefor the figures "$416,66, 11 except the word.a 
"and June," and except the lltlrds, 11 in that he, the said Colonel Frank 
J. Coleman, was during said time under then existent orders of coDtpetent 
authority indefinitel1 suspended from flying status and was not, b7 orders 
of competent authority, required to participate in regular and frequent 
aerial flights and." O! the excepted words and figures NOr GUILTY, of 
the substituted figures GUILTY~ Guilty of Specification 2 of the Charge 
except (This finding is identical with the finding of Specification 1 of 
the Charge except the figure 11$624,9911 is substituted for the figure 
11$625.0011 and the words 11and October" !or "and June."), guilty of Speciti
cations 7 and 8, guilty of Specitications 9 and 10, excepting as to ea.ch 
o! the latter two Specifications the words "in that he had been by compe
tent orders removed from !lying status and was not, by orders of competent 
authorit7 required to participate regularly and frequently~ aerial 
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flights and", of the excepted words ~not guilty", guilty of Specifications 
15 and 16, not guilty of the other Specifications, and guilty of the Charge. 
Re was sentenced to be dismissed the service. The-reviewins a1 thority ap
proved +..he sentence and forwarded the record of trial for action under Article 
of War 48. 

3. The evidence for the prosecution in support of the findings of guilty 
is substantially e.s follows, 

Accused engaged in no flying during the months of March, April, I.I~, 
July, August, and September 1944 a.t the stations to which he we.s attached for 
flying. During June 1944 he accomplished in excess of 12 hours of flying and 
in October 1944, in excess of 19 hours. (R 49, Pros Ex 10). On 30 June 1944 
accused signed and presented a pay voucl1er to the Finance Officer, Patterson 
Field, Ohio, claiming additional pay for flying in the amount of $625.00, for 
the period from l April to 30 June 1944; end in connection with the claim 
certified that during the period for .vhich aviation pay was cle.ilned he partic
ipated in "regular and frequent flights, while in a duty status~ sufficient to 
meet the requirements of Executive Order No. 9195, 7 June 1942 (AR 35-1480)" 
(R 49, Pros Ex 11). On 30 October 1944 he signed and presented a voucher to 
the Fine.nee Officer, ASCTC, Fresno, Califo.rnia, claiming i-.dditional pay for 
flying in the amount of $624.99 for the period from l August 1944 to 31 Ooto-· 
ber 1944 end in connection therewith certified that for that period he par• 
ticipated "in regular and frequent flights. while in a duty status, sufficent 
to meet the requirements of Executive Order No. 9195 •. 7 July 1942 (AR 35-1480)" 
(R 50, Pros EJ:s 12. 12a). 

On 7 July 1944 accused was given a physical examination tor flying at 
Patterson Field, Fairfield, Ohio. and a WD AGO Form 64, "Physical Examination 
for Flying", was completed. On the Form 64 the opinion was expressed that 
accused shoul.d .be removed from flying status (R 41, Pros Eis 7 and 7a}. The 
Form 64 together with other medical records pertaining to accused were trans• 
mitted to the Air Surgeon. The 2nd Indorser.ient thereto, Headquarters, >..nq 
Air Forces, 29 July 1944, sta.tesi "The Air &~rgeon has recommended to the 
Assistant Chief of Air Staff, Personnel, this Headquarters. that subject of
ficer be indefinitely suspended from flying duty" (R 41, 42, 90; Pros Exa a, 
Se., Sb, Sc, and 8d; R 56. 89, 90; Pros Ex 29). On l August 1944 Personnel 
Orders No. 183, Headquarters, A.rrrrJ Air Forces, were published with the fol• 
lowing entry pertaining to e.ccuseda "s. Pursuant to authority contained in 
para.graph 2, sub-paragraph 12, Army Regulations 35-1480, dated 10 October 
1942, the following named officers having been found physically disqualified 
for all flying duty, their_suspension from all flying duty is confirmed." 

• • * • * * 
"Colonel Frank J. Coleman (0-17153), Air Corps
* * * * * •" (R 47, 90; Pros ~,9) .•... 

!formal distributi,on was made ~f these orders (R 56, 89, 90J Pros Ex 29). 
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During February 1945 the Commanding Officer, Tinker Field, Oklahoma, 
dispatched a radiogram to The Adjutant General as follows: "Request the 
following information be furnished this Headquarters for Frank Jerdone 
Coleman 017153 Colonel AC ASpecial order No Par No Date and Hgs of 
authority placing subject officer on active duty B Personnel Order No 
Par No date and Hqs of authority giving subject officer command pilots 
rating pd C If subject officer is this date on flying status Personnel 
Order No Par No date and Hqs of authority placing officer on flying status 
if officer is not this date on !lying status the authorit7 tald.ng him off 
of flying status pd" (R. 51., Pros ExJs- 19a, 19b). In response thereto the 
Commanding 01'1'icer., Tinker Field., Oklahoma., received Letter, Headquarters., 
Army Air forces., 28 February 1945., Subject: Personnel and Active Duti 
Orders., containing the 1'ollowing in.rormation perta5ning to accused: 

. "Not on 1'lying status. Physics.ll.y disqualii'ied per Paragraph 
8; Personnel Orders 183., this Headquarters., 1 August 191+4 (Incl #1). 11 

(R. 51., Pros Ex 19., 19 b). 

During Yay-1946 accused was interviewed by a Board ot Otricers com
posed of Colonel.e Earle G. Harper and L:>nnie L. Koontz with reference to 
accused's collection of flying pay (R. 56). During the interview he was 
"advised of his rights" and 11was told that anything 'he might say could be 
held agaiMt him11 (R. 57). In response to a query by Colonel Harper as 
to 'When he bad first heard of a rumor that he was suspended 1'rom flying, 
accused stated that he bad been hearing rumors but that the first time it 
came to his attention definitely was the day before he entrained at some 
field in Nebraska in March 1945 (R. 65)., but that he did not consider 
seriously- the intimation he had at that time (R. 68). Accused claimed 
that his first definite confirmation was contained in "a true copy" made 
out by his personnel adjutant., quoting Personnel Orders 183., dated l 
August 1944., which accused received in May 1945 (R. 65). Accused was also 
asked why' he did not submit vouchers unsigned,and replied: 

"Anybody with service in the arm;r is .t'ully aware that the vouchers 
are going to be checked and that refunds will have to be made. The 
refund wasn't in m:r mind., it was to get it straightened out. I drew 
no flying time trom. June until November, when I was restored to flying 
status., at llhich time I performed sufficient flying time in order to 
draw .flying time back to the date of the order. I thought the matter 
was all cleared up and then I tried to .find a way to repay the govern
ment. I have a letter showing that I discussed the matter with the 
Finance Officer at my first command and also with the Finance Officer 
at this station and talked about how to repay it and both advised me 
to wait. I was further advised by the Finance Officer that since 
this correspondence was in circulation somewhere that it would un
doubtedly follow me to this station and give me definite instructions 
as to the amount of money owed the government and the method of repay
ment. This I figured would close the ·matter entirely with no further 
discredit to myself or my record as an officer." (R. 67, 68) 
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Accused signed and presented a v.oucher 30 April 1945 claiming flying pay for 
April in·the amount of $225.00, and another on 31 ~ay 1945 cla.iming flying 
pay for the periods 1 to 31 March 1946 and l to 31 May 1945, in the amount 
of t438.33; In each of the latter two vouchers accused certified that he 

'held an aeronautical rating as pilot, that during the periods for which fly
ing pq was olaimed he was, by orders of competent authority, required to 
participate in regular and frequent aerial flights, end that in consequence 
of such orders he did participate in regular and frequent flights, while in 
a duty status, sufficient to meet the requirements of Executive Order 9195, 
7 July 194~ (AR 35-1480) (R 49, Pros Ex llb; R 51, Pros Ex:a 17, 18). 

Prior to arraignment aooused became ill in court and Colonel Andrew W. 
Smith, MC, a member of the court ma.de a superficial ex81llination of a.ooused 
and diagnosed the case as a possible epileptic seizure, or JDOre probably a1 
a hysterical seizure or an at~ack of syncope (R 4). Tb,e court ordered that 
a physi~l and psyohi.e.tric examination_ of accused be performed, and then 
adjourned (R 5). When the court convened pursuant to a.djourmnent the 
prosecution introduced in evidence, without objeotion by the defense, a 
report· of a physical and psychiatric examination performed on accused on 
20 January 1947. By agreement certain portions of the report were stricken 
out. The report stateda "no neuropsychiatric illness evident. • * • It 
is believed that this officer can distinguish between right and wrong and 
was able to do so at the time his alleged offense· was committed; he had 
the capacity to keep from doing wrong and at the present has the mental 
e.bility to understand the nature of the proceedings against him and to do 
what is necessary to present his defense" (R 25, Pros Ex 22). 

4. Evidence for the.defense. 

Accused after being advised of his rights as a.witness elected to 
testify under oath. He testified that he received a Form 64 examination 
9n 7 and 16 July 1944, at Patterson Field, but had not subsequently been 
informed o~ the res:ilt (R 112, 113). Between 6 December 1944 and 15 
March 1945 he ~s stationed e.t Fainnount Arrriy .Jdr Dase, Geneva., Nebraska. 

· At this station he was given a 64 examination with an additional psychia• 
tric examination and was informed of the results. During the period he 
was stationed at Fairmount he requested Oklahoma City Personnel Section 
at Tinker Field, his control headquarters, to get a written oopy of his 
status as a canmand pilot for inclusion in his Form 5 (R 114, 115). 
Subsequently he was informed by his personnel adjutant that Oklahoma. 
City had some communication referring to an order affecting hia flying 
status (R 117). At the time _he was preparing to take an orge.nhat1on 
overseas and was unable to unpack to see the communication {R 117). He 
finallf read the letter in the latter part or May l945·while on Iwo Ji.ma. 
(R 118}. Prosecution's Exhibit 19 wa.a a document ot simile.r content (R 
118). There was not appended to the letter a:ny document to which 
"Personnel Order 183-3 might refer" (R 118). Within a day or so after· 
the discovery of the paper accused flew to Headquarters 20th Air Force 
to stra.i~hten out IIJY doubt that might exist aa to his physical qua.liti
oations {R ;1a). A "64 examination" was aoO'cmplished and a. copy ot it 
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together with the psychiatric examination was air mailed to the Air 
Surgeon, Headquarters Army Air Forces., Washington (R. ll9). A copy- of 

11 6411the stamped "Physical disqualification confirmed11 with "somebody's" 
initials on the face of the Form 64 was returned (R. 119). Colonel 
Twitchell, the Air Surgeon., Headquartera 20th Air Force., informed accused 
of this in the latter part of June 1945 (R. 119). Accused then requested 
the 11Inspector General" to make an investigation and an investigation was 
"performed" (R. 119., 120). In October 1945 accused arrived in Washington 
and visited General Hall., Acting Chie! of Personnel., for the purpose of 
clarifying his :!'lying statru, (R. 121). While in Washington a physical. 
examination of accused was performed., the result of 'Which was "the rescind
ing of the order removing me from flying status., R) 183" (R. 121). Accused 
was replaced on full :!'lying statua with the rating of Command Pilot (R. 121., 
122). · 

On cross examination accused testified: 

11\ol. Do you remember this question being asked of you., 'In your 
answer to one of the questions propounded by the board you made 
this statement: · •I had been hearing .rumors of this sort for the 
past several weeks and I was trying to get ·specific data on it 
but -was unable to ••• ' 1 1'1hen did you first hear of the rumor that 
you were suspended from fiying? 1 , and your ant1wer 'The first 
intimation I ever had., which I did not in an;r way consider 
seriously at the time., was the day- before entraining under 
secret orders at Fairmount., Nebraska., which was on or about 14 
March 1945 • I 

11.A.. Yes sir. 

11~. So you ld.ll etate now that what Richard told you contained an 
intimation that you were not on flying status? · 

"A. I don't know what your definition ot 'intimation' ie? 

111.i. I am using the same 1'0rd you did. 

11A • . Yes sir. 11 . 

He admitted that Lieutenant Richard bad told hi.JI. there was a paper on · 
his desk that he "had better go look at• (R. 132). He actually eaw the 
paper in mid May and the paper specifically referred to Personnel Orders 
183 and stated that 11the Personnel Orders" had removed him from tl.ying 
status (R. 132). 

· Major Alva L. Ritchie testified that he was Fina.nee Of!icer at llareh 
Field and that in the epring of 1946 accused had a convereation with him 
with regard to paying back some fiying pay- which accused mA1 have ,, 
erroneously claimed. Since accused ·wae not sure whether he _was in a 
n,-1.ng status., and wa.s not sure of the period involved., ).{ajor Ritchie 
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advised the accused that refund o! !lying P&1' could not be accepted 
because "there was no amount admitted or sholl?l and. it he deter.mined 
that an1. amount waa. payable to the Government and that he desired to pay
it in installments, that he 'WOuld first have to receive permission from. 
the Secretar1 of War through the Chief ot Finance" (R. 136). S11bsequent 
to a stoppage sent from the War Depart,ment, approximately $1200.00 wa1 
paid on the account (R. 137). . · 

Colonel Elrln F. Maughan testified that in November 1946 he con
ducted an investigation of the charges upon which accused was standi;g 
tri&l. In the course of hie investigation he had the personnel files 

_at Patterson Field searched for anything pertaining to Colonel Coleman,. 
Joa a result ot the search Colonel Maughan did not receive "a cop1 of 
any- order £~t in any wa1 indicated that Colonel Coleman wu relined. 
from. fl.T,Lng statue• (R. 140). Similar searches with similar results 
were conducted at the Operations Office, Patterson Field, and at 
Sacramento (R. l4l). . · 

s. Speeitieations 1 1 2 9 9 and 10 of the Chargei 

Accused sts.nd.8 convicted·of presenting false claim.a and making · 
false certitieates in connection therewith in violation of Article of 
War 94. The uncontradicted erldence ·ehon that from 16 P'ebruar1 1944 
until the month of June 1944 accused accomplished no fiying time. In 
June 1944 he flew in excess of l2 hours, On 30 June 1944 he presented 
a voucher cla1 m1 ng Pf.1' !or fiying tor the period extending from l April 
to .31 May 1944 (Spec l). In connection nth hi• claim he certified 
that during the period covered bT the voucher he participated in regular 
and frequent tlighte, while in a dutr status, eutf'icient to meet the 
requirements of Executive Order No. 9195, 7 JulJ' 1942 (AR 35-1480) 
(Spec 9). ·The proof adduced in eupport ot Specifications 2 and 10 1a 
11.milar, in that accueed. did not n, during the months ot July, August, 
and. September 1944. In October 1944 he wu credited with in axcee• of 
19 houn. On October 31 he presented a wucber oJa1m1 ng tl)'ing P&f tor 
the period extending from l August to 30 September 1944, again cert,it;ring 
that for that period he had. met the requ1Nment1 of EucutiTe Order 
No, 9195, 7 July 1942 (AR 35-1480). 

' ' . 
. The authorisation for fiying pay wu contained in P&Z' 10, Eucut1Te 

Order N~. 9195, 7 Jul,r 1942 (par 2, .AR 35-1480, 10 Octe'ber. 19U) u 
f'ollona · · 

· · •10, . For peraonnel of the J.:rmT, l&T7, llarine Corps, Coan Gurd, 
or.National Gu.ard. (,men in the actiTe m1lltar7 1ern.ce ot the . 
United statu and when participatiz!g in exerciaea or pert~ 
dut.i•• provided for by eeetions 94, ?71 and. 99 of the Natio~ 
Defense Act, u &m[l9nded.), who are req1U.red 'b7 comp.tent autborit7 
to participate regularlJ" and trequent.J..y in aerial tlight1, tll• follow-

. ' ing requirement, are pr11crib~1 Prmded, 'that any officer, warrant 
officer, member of the J.nq Nurse Corpe * * * (female), or enli1ted 
man who hu bHn required to participate regularlr and. freq,uentl.7 in 
aerial. fligbta b7 ord.er1 ot competent authoritr and 1lho u a rHul~ 
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of such orders has participated regularly and frequently in aerial 
flights., as defined in this Executive Order., and who subsequently 
becomes incapacitated for flying by reason of an aviation accident 
shall not be required to perform such aerial flights during such 
incapacity for a period not to exceed three months following the 
date of said accident: 

(a) During one calendar month. 10 or more flights totaling at lea.st 
three hours., or in lieu thereof. 
to be in the air a total of at 
least four hours. 

(b) During two consecutiTe 20 or more flights totaling at least 
calendar months., when· the six hours., or in lieu thereof to 
requirements of subparagraph be in the air a total of at least 
(a) aboTe have not been met. eight hours. 

(c) During three consecutive 30 or more flights totaling at least 
cal.endar months, when the nine hours., or in lieu thereof to 
requirements of subpara- be in the air a total of at leut 

·graph (b) above have not twelve hours." 
been met. 

When~ as in the present case in two instances., the requirements have 
not been met during three consecutive calendar months, there has not been 
compliance with Executive Order 9195, .7 July 1942., and there is no pro
vision of law whereby aviation pay may accrue for 8DJ' of three consecutive 
oonths in which fiying was not performed. (3 Bull. JAG 260., 261). 

It is apparent., therefore., that the vouchers presented by accused 
on 30 June and 31 October 1944 in which claims were made for fiying pay 
for the periods 1 April to 30 June 1944 and 1 August to 30 September 
1944 respectiTe.ly-., were without color of -right and accused knew or shouJ.d 
have knollll that his claims were without color of right. It follOWB 
also that his certificate., in connection with the two claims., in that 
they certified compliance with the requirements of Executive Order 919.5, 

17 J\ll1" 1942, were false and that he knew they were false. 

Sp~fications 71 8 8 15 and 16. Here the accused i8 likewise charged 
with pres~ !alse claims e.g&inst the Government and executing !alse · 
certificates in connection therewith. 

The evidence in support thereo! shows that during Jul7 1944 accused , 
was gi.Ten 11a !orm 64 exaadnation" and 'W&8 found not i>h1'sically quall!ied 
.tor flying. The report of examjnation was forwarded to Headq118.l"ter1, 
Army- Air Forces., and the Air Surgeon recommended that accused be suspended 
from ny1.ng status. On 1 August 1944, Personnel Orders 183, Headquarters., 
Armt Air Forces., were published. Th~e orders con.firmed accused's 
"suspension from all ny1ng duty." During February 1945 at the request 
of accused the Com:nanding Officer, Tinker Field., Oklahoma., by cablegram. 
addressed to The Adjutant General., Viar Department, specifically- asked if 
accused was on flying status. In response thereto a letter., ·Headquarters 
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Army Air Forces~ 28 February 1945 addressed to the Commanding Officer, Tinker 
Field, stated that accused was not on flying status. While at Fdnnount, 
Nebraska, in March 1945 just prior to entraining for overseas, correspondence 
pertaining to accused's .flying status was received in his Headqua.rter• and 
his attention was directed to it by his personnel adjutant. Aooused denied 
seeing the correspondence at that time. Subsequently in mid-May 1945, at 
Iwo Jima, he saw correspondence substantially the same as that addressed to 
the Commanding Of.f'ioer, Tinker Field, reciting that he had been removed from. 
flying status and citing Personnel Orders 183, Headquarters Arm:, Air Forces, 
l August 1944. He denied, however, seeing the cited orders at the time. 
On 30 April 1945 he presented a voucher claiming flying pay for the period . 
l to 31 April 1946 end on 30 June 1945 he presented anothar voucher claiming 
flying pay for the periods l to 31 March 1945 !l'ld l to 30 June 1946. On each 
vouaher he certified that for the periods for which flying pay wa.a claimed 
he we.a by orders of canpetent·authority required to participate regularly 
and frequently in aerial flight. Paragraph 2, Executive Order 9195, 7 July 
1942, provided that eaoh officer or warrant officer who is a qualified air• 
craft pilot and who is not unt'it for duties as such, and who is oanmisaioned 
in the Army Air Corps or on duty with the ArrrJ¥ Air Forces -

"• * • shall be required to participate regularly and frequently 
in aerial £lights1 orders requiring such flight shall be issued 
by the Cormnanding General o.f' the Army Air Forces or by suoh 

· officer or officers as he may designate * • • and such order 
shall remain in force for the entire period of such commission. 
duty or assignment, except as hereinafte~ provided in paragraph 
12." 

Paragraph 12 provides -

"l~~ A commanding officer shall suspend £ram. flying any 
officer, warrant officer, member of the Arrey Nurse Corps••• 
(female), or enlisted man under his command who, in his opinion, 
is unt'it for flying. exoept as a result of an aviation aocident. 
When the suspension is for a minor illness or injury not the 
result o.f' an aviation accident, the suspension and subsequent 
revocation thereof may be ordered by the oommanding officer o.f' 
the person concerned without reference to higher authority. In 
all other cases such action shall be r"ported with the reasons 
therefor, for oonfirmation to the Comrnmding General of the Arm:, 
Air Forces or to such officer or officers as he may designate 
for personnel commissioned in the Army Air Corps or on duty with 
the AnrrJ Air Forces,'the Seoretary of War or such officer. or 
officers as he may designate tor other branches of the A-nri:; • * •· 
The confirmation o.f' such aotion shall have the effect or suspend
ing the order to participate regularly and frequently in aerial 
£lights as to the person concerned from the date such su1pen1ion 
from £lying ,vas ma.de. 

1 
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.,_,, Jdy 1944 accused had been found tmfit for flying duty and Per
::c,r;:.': l 0-.:·:.crs 12J, Headquarters Army Air Forces, 1 August 1944, effectively 
~<'!T··· 'll'!ated t:,e orders requiring him to participate regularly and frequently 
:t.i~ s.erial nights,· such termination being accomplished substantially in 
.;cJ1l,',l:ianc:, with the provisions of Executive Order 9195, supra. Despite 
h:is denial of knowledge of such orders prior to June 1945, compelling evi
dence of record juatified tre court in finding that accused had knOW'ledge . 
or tr.at the circumstances charged him with knowledge prior to the periods 
for r.r.ich flying pay was claimed on '5J lpril and ,30 June 1945 (Winthrop 
!.tl.litary Law and Precedents, 2d Ed, Rep, Page 701). In the first place 
he had been subjected to a physical examination in July 1944. On l .A.~t 
1944 he was removed from flying duty and normal distribution was made o! 
the orders effecting his removal. In February 1945 he caused inquiry to 
r,t, u~cie l,o tte War Departmant specific~lly asking if lie were on nying 
status. An answer was made to that inquiry stating that he was not on 
flyin;:; status and citing the authority therefor. On 14 March 1945 cor
respondence regarding his flying status was received at his b:ladquarters 
and the evidence establishes the identity of that correspondence as that 
containing the answer to his previous inquiry concerning hi.a flying status. 

It follows then that his claims !or fiying pay for the period extend
ing from l March to ,30 May 1945 were not valid and that such fact was 
known to him. Likewise hi3 certificate in connection with the claims in 
which he stated that he was required by order or competent authority to 
participate regularly and frequently in aerial flights, were false and 
kno.m to him to be false. 

Specifications 9, 10, 15, and 16 allege false certification in con
nection with the fal3e claims which are the subject of Specifications 1,. 
2, ?, and 8 and thus cover the same transactions. Under the circumstances 
it was unnecessary to charge two violations of the 94th Article of War far 
each transaction. In view of tha !act that the sentence o! dismissal 1s 
legally supported by a conviction of any one o! the specifications, the 
error, it any, was harmless and did not a!tect any substantial rights o! 
accused. 

Spec.ifications l and 2 were objected to by the de!ense claiming that 
these specifications alleged offenses in the alternative. The objection 
is without nerit. The two specifications allege that accused made !alse 
cla.1ms and then alleged two sets of circumstances rendering the claims 
false. It was alleged that the claims for !lying pay were false because 
far the periods covered by- the claims accwied wa8 not required to par
ticipate regularly and .trequently- 1n aerial !lights, and becau.se he did 
not participate during the J:eriods covered by the clain:El in regul&r and 
frequent fiights while in a duty status su.1'.1'1cient to entitle him to 
fiight pa.y. In e!rect it was alleged that accused did not meet the require
nents for additt::mal pay for !lying as set forth in paragraphs lO, l0a, b, 
and c, Executive Order 9195, 7 July 1942 (AR 35-1480, 10 Oct 1942). The 
pertinent specificatiorus allege, th:lrefore, o!!enses o! presenting ·!alse 
claims in that accused had not. mat the requirenents !or additional pay- for 
fiying as set !orth in the Executive Order. 
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In the op:uuon of tr.e Board all the necessary eler::ents of proof of 
the offenses of which accused has been found guilty have b~en established 
by competent evidence. From uncontradicted and compelling evidence th~ 
court was justified in finding that at the various places and times allG~eu 
acctl3ed presented false claims against the United States anr:l in cor~11C.cticn 
therewith executed false certificates. The record of trial sustains the 
findings of guilty of the Charge &,\d Specifications lJ 2, ? , 8, 9, 10, 15, 
and 16 thereof. ., 

6. Accused is 41 years of age, married and has two children. I:e was 
graduated f'rom the United States l!:ilitar; Academy in June 1928 and was cori
missioned as a second lieutenant in the Regular Army, 9 June 1928, Hf'i wns 
promoted to the rank of colonel, AW (A.C) on l J.'.arch 1942 and to his 
permanent rank of major on 9 June 1945. His efficiency index as of. 31 
December 1945 was 41 • .32, a numerical rating equivalent, to "excellent:,. 
Since that time his efficiency ratines have been "sati3facto~y". 

Mr •. Hubert King, together with Mr. Joseph i. Carey, appe8red beforo 
the Board and ~esented oral argument on behalf. of accused. 

In addition consideration was given to a letter pertaining to accused 
from the Honorable Alben W. Barkley, United States Senate, to The JuJfe 
Advocate General dated 15 October 1947. 

7. The court was legally constituted and had jurisdicti:,n of the 
peri;on and of the offenses. No errors injuriously af!ectinp: tht1 substr,ntial 
rights of accused were committed during the trial. In too opinion of the 
Board o! Review, the record ot trial is legally sufficient to suppo~t the 
findings and the eentence and to warrant confirmation of the sent.c~,~e. 
Di3missal is authorized upon conviction or a· violation of the 94th Article 
of War. 

____, Judge Advocate 
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JAGH-Cli 321606 , 1st Ind . Jan 14, 1948
JAGO., Dept. of the Anq., Washington 25., D. c • 

. TO: The Secr~tS17 of. the Army · 

l. Pursuant to Executive. Order No. 9556, dated 26 :May 1945, there 
are transmitted £or your action the record of trial and the opinion o:t 
the Board of Rev.LEM" in the case ot Colonel Frank J. Coleman (0-1715.3),
Air Corps. 

2. Upon trial by- general court'"1llartial this officer was found guilty
of presenting £or payment false claims for £lying pay in four instances and 
o:t executing false certificates in connection with each claim in violatl.on 
o:t Article of War 94 (Chg., Specs 1., 2., 7., 8., 9., 10., 15, 16). No evidence 
of previous convictions was introduced. He was sentenced to be dismissed 
the service. The reviewing auth.ori ty approved the sentence and fo:nrarded 
the record of trial for action Ullder Article o:t War 48. · 

3. A summary- of the evidence may be found in the accompanying opinion 
of the Board of Review. The Board is of the opinion that the record of 
trial is legally sufficient to support the findings of guilty and the sen-

. tence and to warrant confirmation of the sentence. I concur in that opinion. 

Accused performed no flying during the months o:t Karch, April, 
May, July, August and September 1944. In June 1944 accused performed 12 
hours of tly:Lng time and in October 1944, in excess o:t 19 hours. When as 
in this case the minimum requirements of f~ng time prescribed by Execu
tive Order No. 9195, 7 July 1942 have not been met during three consecutive 
months there is no provision of laY (with exceptions not pertl.nent to this 
case) whereby- additional pay for f~ng may accrue £or any of the three 
consecutive months, in ,rh:Lch f~ was not performed. 

Notwithstarning this order the accused submitted a voucher on .30 June 
1944 claiming ~ pay for the months or April and JJa.y 1944 and on .31 

, October ·1944 he submitted a voucher claiming f~ng pay for the months ot 
August and September 1944. On each voucher he certified that for the months 

- tor which fiying pay ,ras cla.imed he had complied with the requirements of 
Executive Order No. 9195, .? July ;i.942. 

On l August 1944 accused was renoved trom t~ng status because o:t 
physical disqualU'icat.Lon by Personnel Orders No. 183, Headquarters !ruiy' 
.lir Forces. Normal distribution was made of the order. In Februar;r 1945 
accused had inquiry made by the commanding officer, Tinker F.l.eld, Oklahoma., 
concerv.1ng his .flying status. .Anner was made to the C()m:man,Hng otticer, 
tinker F.l.eld, by letter,· Headquarters Army .Air Forces, cla ted 25 Februar., 
1945, stating that accused had been remnd i'rom f'J.J'ing status and citing 
Personnel Orders 18.3, supra. The evidence shows that this letter was re
ceived at accused's headquarters at Fairmount, Nebraska during M&rch 1945., 
It may be inferred that accused n.s inf'omed of the contents or the letter 
since on cross-exam:fnat.Lon he tesilfl.ed that at that time be had his first 
intimation that he was not on flying status. Accused admi.tted·that he saw 
the letter in th'e latter part of May 1945 w.b:Lle on Iwo Jima. The CirCUll
atances disclosed by the record are such that the court could properly 
charge acCWJed with having kno,rledge in Karch 1945 of his removal· 1'rom. 

. . 
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(454) . 
flying status. On Ju April 1945 accused presented a claim for flying 
pay for the month of April 1945 and on 31 May 1945, he submitted a 
voucher claiming flying pey for the months of March and May 1945. In 
conneotion with each claim he certified that during the periods for 
which additional pay for flying was claimed he was required to parti
cipate regularly and frequently in aerial flights. Executive Order 
No. 9195, supra, limited eligibility for f'lying pay to those persons 
required to participate regularly and frequently in aerial flights. 

4. Accused is 41 years of age, 1118.rl"ied and the rather or two children. 
He was graduated from the United States MUita.17 Acade:my' in June 1928 and 
was'commissioned a·second lieutenant on 9 Jmi.e 1928. He was promoted to 
the rank or colonel, AUS (AC),· on 1 llarch 1942 and to his permanent rank 
of major on 9 June 1945 • {!is efficiency index as of 31 December 1945 was 

. 41.32, a numerical rating ·equivalent to "Excellent." Since that time he 
has_received two efficiency ratings of "Satisfactory." 

5. Mr. Hubert King, together with Mr. Joseph A. Carey, appeared 
before the Board and present'ed oral argument on behalf or accused.· 

In addition, consideration was given to a letter pertaining to 
accused from the Honorable Alben W. Barkley, United States Senate, to The 
Judge Advocate General dated 15 October 1947. 

6. The record of trial and allied papers indicate that accused 
se~ J.11 motion the im'estigation which covered the offenses of which he 
was found guilty and that he finally caused reimbursement to the United 
States by means of a stoppage against his pay. If the false vouchers 
were presented with a deliberately fraudulent intent there can be no doubt 
as to the propriety of dismissal. The question as to whether, the vouchera 
were presented with deliberate fraud rather than as the result of heedless
ness depends to a considerable·extent upon the practices followed during 

· the war by officers of the Air Corps. Inasmuch as the accused is a 
ReeuJ_ar officer or the Air Foree.I informed the Chief of Sta.ff, United 
States Air Force, concerning the ease. He has expressed the view that guilt . 
or intentional wrongdoing is est~blished beyond a reasonable doubt and has 
recommended that the sentence be ordered-executed. 

7. I recommend that the sentence be confirmed and carried into · 
execution. 

S. Inelosed is a form of action designed to carry the foregoing 
recommendation_ into sf~eot, should such recommendation meet with your 
,approval. 

2 Inols THOt!AS H. GREEN 
1. Record or trial Uajor General 
2. Form or action · The Judge Advocate General 
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